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COURT  RULES. 


CiaOUIT  COUKT 

circuit  Court  Rule  108.  At  the  time  of  fil- 
ing an  InformatloD  In  the  nature  of  a  quo 
warranto,  a  rule  ahall  also  be  filed  with  tht> 
flerk  of  the  court,  requiring  the  respondent 
to  plead  to  such  Information  within  twenty 
days  after  service  upon  him  of  the  summons 
and  a  copy  of  such  Information,  together 
with  a  copy  of  such  rule.  The  respondent 
mliall  plead  to  such  information  within  twen- 
ty days  after  serrlce  upon  him  of  said  sum- 
mons and  a  copy  of  such  Information,  to- 


OF  MICHiaAN. 

gether  with  a  copy  of  such  rule,  and  in  de- 
fault thereof  Judgment  by  default  may  be 
entered.  Within  twenty  days  after  fllln;; 
and  serv'ing  such  plea  replication  shall  be  fil- 
ed thereto  and  said  cause  shall  be  deemed 
to  be  at  Issue.  The  issue  so  framed  shall  be 
at  once  placed  upon  the  calendar  of  the  then 
pending  term  for  trial,  upon  due  notice  by 
either  party,  and  shall  be  given  precedence 
over  all  civil  cases.    Ailopted  April  21,  lS9(i 


AMENDMENT  TO  BULE  XI.  OF  THS  SUPREME  "bOUBT  OF 

MINNESOTA. 


BUI.E  XI. 

PAPER  BOOKS  AND  BRIEI'S— FUR- 
NISHING COPY  TO  ADVERSE  PARTY. 
At  least  twenty  days  before  the  term  of  this 
court  at  wblcb  a  cause  Is  noticed  for  trial  by 
the  appellant  or  plaintiff  in  error,  and  In  all 
cases  at  least  twenty  days  before  the  first 
term  of  tbls  court  commencing  more  than 
sixty  days  after  the  appeal  is  perfected  or 
writ  of  error  served,  the  appellant  or  i^ln- 


tlff  In  error  shall  deliver  to  the  adverse  party 
a  copy  of  the  paper  book,  and  of  the  assign- 
ment of  errors,  and  of  his  points  and  authori- 
ties; and  on  or  before  the  first  day  of  the 
term  at  which  the  cause  is  noticed  for  trial 
the  respondent  or  defendant  In  error  shall 
furnish  the  adverse  party  a  copy  of  bis  points 
and  authorities. 
As  amended  April  7,  ISUO. 

See  23  N.  \V.  ilL 


AMENDED  BXTIiES  OF  SUPREME  COURT  OF  NEBRASEIA. 


a  [NOTICE  OF  MOTIONS.]— Every  appli- 
cation for  an  order  In  any  case  shall  be  In 
writing,  and.  except  as  to  motions  for  re- 
hearing, shall  be  granted  only  upon  the  filing 
thereof  at  least  two  days  before  the  hearing 
and  due  proof  of  service  of  notice  on  the 
adverse  imrty,  or  his  attorneys,  at  least 
three  days  before  the  hearing,  which.  In  all 
faHes,  must  be  fixed  for  one  of  the  session 
ihiyg  provldiMl  for  by  iide  1.  The  notice 
herein  provided  for  ahall  oouform  to  the  pro- 
visions of  section  574  of  the  Code  of  Civil 
Procedure,  aiul  may  be  served  by  a  bailiff 
of  this  court,  or  hy  any  sheriff  or  coustable 
ill  thiK  state,  or  by  any  disinterested  person; 
in  the  latter  case,  however,  the  return  must 
lie  under  oath.  Fees  for  service  of  aald  no- 
tice shall  be  allowed  and  taxed  as  for  the 
service  of  summons  In  proper  eases. 


25.  [ADMISSION  OP  ATTORNEYS.]— The 
applicant  shall  also,  with  his  application,  de- 
posit with  the  clerk  the  sum  of  five  dollars. 
The  clerk  shall  enter  all  sums  so  received 
in  a  book  or  account  kept  for  that  purpose, 
showing  date  and  nauie  of  apidlcant,  and 
shall  pay  the  same  out  on  order  of  the  chief 
Justice.  In  payment  of  the  expenses  of  snch 
examination,  and  for  no  other  purpose;  that 
Is  to  say,  the  cost  of  necessary  printing  and 
stationery;  to  the  clerk  for  each  oath  ami 
<%rtificate  of  admission  issued  to  an  appli- 
cant. f>ne  dollar  and  fifty  cents;  to  each 
member  of  the  commission  conducting  the 
examination,  his  necessary  traveling  ex- 
penses, and  for  personal  expenses  while 
actually  engaged  In  the  performam-e  of  his 
duties,  not  exceeding  five  dollars  i>er  <lay.  ■ 
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THORPB  et  ml.  t.  HAN8G0M  et  a1. 

(Supreme  Court  of  Minneaota.    Feb.  7,'  1896.) 

DiBD  or  Inoompetrnt  dndrb  Guardianship  — 
Validity. 

1.  Thv  deed  of  an  insaDe  person  not  under 
gaardiaiuthip  in  voidable  onl7,  but  while  he  is 
under  actual  and  subsistiog  guardianship  he  is 
conHutnvpiy  presumed  incompetent  to  make  a 
valid  deed  concerniag  his  estate,  though  he  la  hi 
fact  sane  at  the  time  he  attempts  to  do  bo.  If, 
howeTer,  at  the  timv  he  made  the  deed,  he  was 
in  fact  of  sonnd  mind,  and  the  contract  fair, 
sod  the  gnardianifhip  had  been  Dracticall^  abaa- 
dooed,  the  deed  is  Talid.  though  the  guardian  had 
not  been  formally  discharged  by  the  court 

2.  The  facts  found  by  the  court  coutidered, 
and  heU  that  they  sustain  its  conclusions  of  law. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Henry  C.  Belden,  Judge. 

Action  by  James  R.  Thorpe  and  Samoel  B. 
Iliorpe,  partners  as  Thorpe  Bros.,  against 
Benjamin  F.  Hanscom  and  others.  Judg- 
nwnt  for  plaintifFs,  and  defendants  appeal 
separately.  Appeal  of  Caroline  E.  Hanscom 
dismissed.  Appeal  of  defendant  Benjamin 
P.  Hanscom  afflrmed. 

Louis  A.  Reed,  for  appellant.  Woods  A 
Kingman,  for  respondents. 

START,  C,  J.  ActtOD  to  foreclose  a  mort- 
gage made  by  the  defeodanta  Benjamin  F. 
Hanscom  and  his  wife,  Caroline  £.  Hans- 
com, apon  the  land  of  the  former.  Separate 
answers  were  interposed  oa  behalf  of  each  of 
the  defendants  by  their  guardian  ad  litem. 
The  defense  on  the  part  of  Hanscom  was 
that  when  he  executed  the  mortgage  he  was 
insane  and  undei-  guardianship,  and  on  the 
part  of  bis  wife  that  she  was  also  Insane 
when  she  signed  the  mortgage.  Judgment 
for  the  plaintiff  for  a  foreclosure  of  the  mort- 
Kage  and  a  sale  of  the  premises,  from  which 
t  sepaxale  appeal  was  taken  on  behalf  of 
pflch  defendant. 

Thwe  is  no  bill  of  exceptions  or  settled 
«a*e  in  the  record,  and  the  only  question  for 
oar  consideration  Is  whether  the  conclusions 
of  law  of  tbe  trial  court  are  sustained  by  the 
flndtng.  Tbe  trial  court  found  that  the  de- 
fendant Benjamin  F.  Hanscom,  Id  January. 
1880,  was  committed  to  the  Hospital  for  the 
iBBSDe  at  Rochester  for  treatment,  by  tbe 
T.G6K.w.no.l — 1 


probate  court  of  Hennepin  county,  and  that 
in  May  of  the  same  year  he  left  the  hospital, 
returning  to  his  home  in  MlnneapoUs,  and 
was  thereafter  and  during  tbe  summer  of 
1889  discharged  fro  in  the  hospital.  In  the 
meantime,  on  the  27th  day  of  February, 
1889,  the  probate  court  duly  Issued  to  the 
defendant  Brown  letters  of  guardianship,  ap- 
pointing blm  guardian  of  the  person  and  es- 
tate of  Hanscom  during  his  Insanity,  who 
accepted  tbe  trust,  and  took  control  of  the 
property  of  his  ward,  and  continued  such 
control  except  as  hereinafter  stated.  That, 
after  Hanscom's  return  and  tila  discbarge 
from  the  hospital,  he  engaged  in  business  in 
Minneapolis,  In  his  own  name  and  on  his 
own  account,  carrying  on  the  business  of 
bucliBter  and  vender,  and  In  the  fall  of  1891 
he  rented  a  store,  and  engaged  in  tbe  busi- 
ness of  a  commission  merchant,  alao  buying 
and  selling  fruit  at  wholesale  and  retail,  and 
continued  to  carry  on  this  business  until 
after  tbe  making  of  the  mortgage  In  question 
In  this  case;  that  be  kept  an  open  bank  ac- 
count In  bis  own  name,  depositing  and  draw- 
ing moneys  therefrom  In  the  ordinary  course 
of  business.  That  the  guardian.  Brown,  re- 
sided In  the  same  neighborhood  with  Hans- 
com, and  knew  in  a  general  way  of  hla  occu- 
pation and  business.  The  court  also  found 
that  during  the  years  1801,  1892,  and  1893 
Hanscom  bought  and  sold  real  estate  in  tbe 
county  of  Hennepin,  and  that  between  Jan- 
uary, 1892,  and  April.  1893,  he  made  seven 
deeds  of  real  estate  to  different  parties, 
which  were  i-ecorded  In  the  office  of  the  reg- 
ister of  deeds  for  Hennepin  county;  that  In 
February.  1892,  he  made  a  lease  of  the  prem- 
ises described  in  the  complaint  in  this  action 
for  three  years,  and  In  March  of  the  same 
year  he  foreclosed  12  mortgages  held  and 
owned  by  him  on  land  In  the  county  of  Hen- 
nepin, personally  employing  and  paying  his 
attorney,  and  making  the  affidavits  in  each 
case  as  to  occupancy  and  disbursements,  and 
afterwards  assigned  several  of  the  certifi- 
cates of  foreclosure  sale;  that  these  real  es- 
tate transactions  were  duly  recorded,  but 
there  is  no  evidence  that  Brown  was  notified 
of  them  except  by  such  record.  Tbe  court 
further  found  that  Hanscom  applied  to  tbe 
plaintiffs  in  July,  189%  for  a  loan  of  $3,000 
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for  use  In  his  business  In  which  he  was  then 
engaKed,  to  be  secured  upon  the  premises  de- 
scribed in  the  complaint,  and  after  investl- 
jration  of  the  cecurity  offered  and  the  title 
thereto,  and  making;  inquiries  as  to  the  char- 
acter and  business  of  Hanscom,  the  plaintiffs 
accepted  his  application  for  the  loun  for  E. 
Jones  Andrews,  a  nonresident,  for  whom 
they  negotiated  the  loan;  and  thereupon,  and 
on  August  1,  1892,  Hanacom  and  wife  exe- 
cuted the  mortgage  here  in  question  upon 
the  premises  to  secure  anch  sum,  with  inter- 
est, and  Hanscom  received  therefor  from  the 
plaintiffs,  as  such  agents,  the  full  sum  of 
$3,000,  less  reasonable  commission  and  ex- 
penses of  making  the  loan,  which  sum  he 
deposited  In  the  bank  lu  bis  own  name,  and 
thereafter  checked  out  a  considerable  part 
thereof  and  applied  It  to  the  payment  of  his 
debts  contracted  In  his  business.  This  mort- 
gage was  duly  recorded  on  August  6,  1892, 
and  was  subsequently,  and  before  the  com- 
mencement of  this  action,  assigned  to  the 
plaintiffs.  That  Brown  had  no  knowledge 
of  the  execution  of  tills  mortgage  by  Hans- 
com until  after  the  transaction  was  closed, 
and  some  nine  months  afterwards  he  served 
upon  the  plaintiffs  notice  of  disaffirmance  of 
the  mortgage,  but  no  offer  was  ever  made 
by  blm  or  any  one  else  to  refund  any  por- 
tion of  the  money  so  received  by  Hanscom. 
The  court  also  found  ihnt  at  the  time  Hans- 
com negotiated  such  loan,  and  executed  the 
mortgage  to  secure  it,  he  was  in  fact  of 
sound  mind  and  fully  capable  of  understand- 
ing and  carrying  out  the  transaction  with 
the  plaintiffs.  And,  further,  that  the  plain- 
tiffs Id  this  entire  transact  ion  acted  in  pei*- 
ft>ct  good  faith,  with  all  due  care  and  cau- 
tion, and  had  uo  knowledge  of  the  guardAn- 
sblp  proceedings,  nor  of  any  disability  on  the 
part  of  Hanscom  to  execute  the  mortgage 
and  the  note  accompanying  It.  for  the  pur* 
pose  of  securing  such  loan.  And.  further, 
that  no  record  of  the  guardianship  was  ever 
made  In  the  office  of  the  register  of  deeds  of 
the  proper  county  until  months  after  the  exe- 
cution and  delivery  of  the  loortgnge.  That 
nothing  has  ever  l>een  paid  on  the  principal 
or  interest  of  the  note  and  mortgage,  and  the 
whole  thereof  Is  due.  The  foregoing  are 
substantially  the  facts  upon  which  the  trial 
court's  conclusion  to  the  effect  tliat  the  mort- 
gage Is  valid,  and  that  it  be  foreclosed,  rests. 

At  the  time  the  guardian  was  appointed, 
l-'ebruary  27,  1889.  section  11.  c.  59.  Gen.  St. 
1878,  providing  for  tiling  aud  recording  a  coiiy 
of  the  petition,  notice,  aud  proof  of  service 
in  the  office  of  the  register  of  decda,  was  In 
force,  but  Its  provisions  were  not  complied 
with.  This  section  was  repealed  by  the  Pro- 
bate Code  October  1.  1SS!».  and  re-enaoted  by 
section  12.  c.  llti.  Laws  ist«.  Hence,  at  the 
time  the  mortgage  was  given  there  was  no 
statute  t<«  recording  the  petition  and  notice 
far  the  apiwintment  of  guardian  of  an  Insane 
person  In  force;  but  when  Hanscom  was 
{daced  nndw  foardlaushlp  mch  law  was  In 


force,  and  If  it  had  l»een  then  complied  with 
the  plaintiffs  and  others  having  real-estate 
transactions  with  the  defendant,  in  examin- 
ing the  title  of  his  real  estate,  would  have 
been  advised  of  the  fact  that  be  was  under 
guardianship.  The  view  we  take  of  this  case 
makes  it  unnecessary  to  decide  what  the  ef- 
fect of  such  omission  to  record  tbe  petition 
has  upon  the  legal  rights  of  the  respective 
parties  hereto.  As  already  suggested,  tbe 
only  question  we  have  to  answer  Is  whetber. 
upon  the  foregoing  facts,  the  tiial  court  erred 
In  holding  the  mortgage  a  valid  security  and 
ordering  Judgment  of  foreclosure  for  the 
plaintiffs;  because,  for  the  pm^tosb  of  this  ai>- 
peal,  the  facts  we  iiave  referred  to  stand  ad- 
mitted, or,  rather,  it  Is  admitted  that  they 
were  proven  by  competent  evidence  to  the 
satisfaction  of  lioth  parties.  Naturally,  tbe 
first  question  which  an  hon^t  layman  would 
ask  on  reading  the  foregoing  facts  would  be. 
"What  possible  reason  In  justice  can  there  be 
why  the  plalntifte  should  not  receive  back 
their  money  or  enforce  their  security  there- 
for?" We  confess  our  Inability  to  suggest  any 
Just  or  equitable  reason  why  the  action  of 
the  trial  court  ought  not  to  be  affirmed,  for 
the  defense  is  not  supported  by  a  shred  of 
equity.  Tbe  defendant  makes  no  chilm  that 
the  transaction  in  question  was  an  Improvi- 
dent or  an  unfair  one  for  him,  or  that  be  was 
not  in  fact  as  mentally  competent  to  make  the 
loan  aud  give  the  niortgiige  as  any  other  uitiu. 
or  that  it  was  not  for  the  interest  of  himself 
and  his  estate,  or  that  the  plaintiffs  did  not 
act  In  i)erfect  go(Ml  faith  and  loan  him  $.^.000 
on  the  faith  of  his  mortgage,  or  that  he  has 
ever  ofTcred  to  return  It;  but  he  plants  him- 
self upon  the  technical  proposition  that  the 
action  of  the  proltate  court  In  placing  bis  per- 
son and  estate  uuder  guardianship  was  con- 
clusive evidence  of  his  mental  inconiiwtency 
to  act  for  himself,  and  that  imtil  the  guardian 
was  formally  dlm-harged,  and  his  estate  re- 
stored to  him  by  the  Judgment  of  the  prolMite 
court,  his  contracts  were  under  all  circum- 
stances absolutely  void. 

The  law  as  to  the  contracts,  includiug  dwils 
and  mortgages,  of  an  insane  person.  Is  well 
settled.  Tbe  deed  of  an  Insane  person  not 
under  guardianship  is  not  void,  but  only  void- 
able, but  while  he  Is  under  actual  and  sub- 
sUtiug  guardianship  he  Is  conclusively  pre- 
sumed Incompetent  to  make  n  valid  contract 
concerning  his  property,  though  in  fact  he 
is  sane  at  the  time  of  making'  the  same. 
TUls  rule  is  liased  u\}on  «)nveiiience  aud 
necessity,  for  the  protection  of  the  gnard- 
Uiu.  anil  to  enable  hlni  to  properly  discharge 
Ills  duties  lis  such.  Without  thin  rule  It 
would  be  (lltficuit.  If  not  iiiniosslble.  for  the 
guardian  to  execute  his  tiiL'«t.  for  In  every 
action  concerning  tbe  property  of  the  ward 
be  might  be  obliged  to  go  before  the  jury 
ui>on  ilie  question  of  the  wai*d's  saulty,  and 
one  Jury  might  Hnd  one  way  and  ir-iother 
the  other  way.  Leonanl  v.  Leonard,  14  Pick. 
2ih>;  2  tireenl.  Ev.  f  STL    Now,  when  the  rea- 
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80D  (or  the  rule  dues  not  exist,  the  rule  does 
not  apply.  Hence,  If  there  Is  in  fact  no  ac- 
tual and  subsisting  guardianship,  but  the 
same  has  been  practically  abandoned,  and  the 
person  who  had  been  under  guardianship  aft- 
er such  abandoDuient  makes  a  deed  at  a  time 
when  he  ia  in  fact  of  sound  mind  and  the 
contract  is  fair,  the  deed  will  be  enforced, 
tbougb  the  guardian  bos  not  been  dlscharg^ed 
b;  any  judicial  action.  Klstun  T.  Jasper,  45 
Tex.  409.  The  evil  and  Injustice  of  holding 
void  the  deed  or  contract  of  a  person  placed 
under  guardianship  during  his  iuijanity.  made 
after  the  guardianship  had  been  in  fact  aban- 
doned.  and  when  be  was  of  sound  mind,  are 
emphasized  by  the  facts  of  this  case,  where 
the  defendant  was  In  fact  sane,  and  in  the 
possession  of  bis  property,  engaged  in  busi- 
ness as  a  merchant,  also  in  buying  and  selling 
real  estate,  and  foreclosing  lils  mortgages,  for 
some  three  years  before  the  mortgage  In  ques- 
tion was  made,  without  any  objection  or  as- 
sertion of  his  rights  by  the  guardian.  To 
permit  the  defendant  under  such  clrcumstan- 
L-ea  to  repudiate  all  of  hia  contracts  and  trans- 
actions during  those  years,  simply  because 
bis  guardian  liad  not  been  formally  dischar- 
ged by  the  court,  would  be  a  travesty  on  the 
admlntstration  of  justice.  It  is  true  that  the 
trial  court  did  not  in  express  terms  find  that 
at  the  time  the  mortgage  was  made  there  was 
in  foot  no  subsisting  guardianship,  and  thai 
the  same  Iiad  been  practically  aljandoned, 
but  such  Is  the  necessary  inference  and  con- 
clusion from  the  evidentiary  facts  actually 
found.  It  follows  that  the  mortgage  having 
been  made  after  the  guardianship  bad  In  fact 
terminated  and  t>een  practically  abandoned, 
and  at  a  time  when  the  defendant  was  of 
imund  mtnd.  It  la  valid. 

The  trial  court  included  in  the  judgment 
$75  for  attorney's  fees  on  the  foreclosure  of 
the  mortgage  as  stipulated  therein,  but  made 
00  finding  of  fact  that  such  amount  was  rea- 
sonable. The  defendant  assigns  this  as  error, 
and  relies  upon  Harvesting  Co.  t.  Clark,  30 
Minn.  308.  15  N.  W.  25:;.  The  case  is  not  In 
point,  for  It  relates  to  a  stipulation  in  a  note 
for  attorney's  fees  which  are  not  limited  and 
regulated  by  statute.  The  attorney's  fees  in 
the  mortage  in  question  were  within  the 
limitation  of  the  statute,  and  it  la  not  to  be 
inferred  that  the  court  allowed  a  greater 
amount  as  attorney's  fees  than  was  reasona- 
ble. The  appeal  of  the  defendant  Caroline  E. 
Hanscom  Is  dismissed  by  stipulation,  without 
costs  to  either  party,  she  having  died  since 
the  appeal  was  taken.  Upon  the  appeal  of 
the  defendant  Benjamin  F.Hanscom  the  Judg- 
ment of  the  district  court  Is  affirmed. 


SCHIP  V  PABST  BBEWIXG  CO. 
(Supreme  C«art  of  Mitmesota.    Jan  20.  1806.) 
bniaPBiCDm  Coittbactoh— NsOLiaiifos— Liabil- 
ITT  or  Employer. 
Tbp  nwner  of  an  old  hnildlng.  which  had 
becDBie  dangerous  by  teasoD  of  deco}',  engagi<d  an 


independent  contractor  to  tear  It  down.  The 
work  was  dangerous,  and  the  contractor  was  in-, 
competent  personally  to  Buperintend  the  same,  all 
of  which  uie  owner  knew  when  he  let  the  con- 
tract  By  reason  of  tiie  contractor's  incompe- 
tency, bis  servant  was  injured  while  employed  in 
the  work,  flrld,  the  owner  is  not  liable  to  tlie 
servant. 
{Syllabus  by  the  CourL) 

Appeal  from  district  court,  Ramsey  connty; 
Otis,  Judge. 

Action  by  St<>plien  Schlp  against  the  Pabst 
Brewing  Company-.  Case  diamissed.  From 
an  order  denying  a  new  trial,  plaintiff  ap- 
peals. Affirmed. 

S.  P.  Crosby  (,M.  B.  Tyler,  of  counsel),  fat 
appellant.  Fiandrau,  Squires  &  Cutcbeon. 
for  respondent. 

CANTY,  J.  Defendant  was  the  owner  of 
an  old  stone  building,  which  bad  been  built 
on  the  steep  side  of  a  bluff  at  the  comer  of 
Wabasha  and  Third  streets  In  St  Paul.  The 
real  of  the  building,  facing  the  Mississippi 
river,  was  Ave  stories  high,  while  the  front 
was  only  two  atorles  above  the  grade  of 
said  streets.  The  building  was  In  a  decayed 
and  dangerous  condition  to  such  an  extent 
that  it  became  nei-essary  to  have  It  torn 
down.  The  defendant  advertised  for  bids 
fo>-  taking  down  the  building,  and  one  Gor- 
ton i>eing  the  lowest  bidder,  a  contract  was 
let  to  him,  whereby  he  agreed  to  take  down 
and  remove  the  building  In  SO  days  for  the 
sum  of  $100.  Gorton  commenced  the  work, 
and  employed  the  piaiutlff.  a  common  labor- 
er, to  assist  him.  A  few  days  afterwards, 
plaintiff  was  injured  while  so  at  work  by  the 
giving  away  of  the  floors,  and  brint^  this 
ttctiou  to  recover  damages  for  the  injury. 

It  is  alleged  in  the  c>omplatnt  that  the  work 
of  taking  down  the  building  was  of  a  dan- 
gerous character,  requiring  special  skill  and 
care  In  order  to  do  It  safely  and  without  in- 
jury to  employes;  that  Gorton  was  not  a 
careful,  skillful,  or  competent  muu,  which 
defendant  iit  and  before  the  time  it  contract- 
ed with  him  knew,  "or  could  readily  have 
ascertained  by  the  exercise  of  reasonabU- 
aud  ordinary  care  and  prudence."  It  is  fur- 
ther alleged  that  plaintiff  wan  injured  by 
reason  of  the  incompetency  of  Gorton,  who 
overloaded  the  floors  with  the  material  taken 
out  of  the  walls;  that  plaintiff  hud  no  knowl- 
edge of  the  dangerous  aud  defective  char- 
acter of  tlH'  building,  or  of  the  incompetency 
and  uuskil)  fulness  of  Gorton.  When  the 
character  of  the  ease  was  stated  to  the  court 
below  on  the  trial,  the  judge  directed  that 
evidence  be  first  given  of  the  relations  be- 
tween  defendant  and  Goi*ton  in  the  taking 
down  of  the  building.  Plaintiff  then  Intro- 
duced the  evidence  of  two  witnesses  to  the 
effect  that  Gorton  was  a  total  stranger  to 
defendant's  agent.  Miesen,  when  the  contract 
was  let  by  Mieson  to  Gorton,  and  that  Mie- 
sen at  that  time  knew  nothing  about  bis 
competency  to  do  such  work.  The  second 
witness  also  stated  tliat  MIeseu  (who  was 
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defendant's  representative)  waa  not  around 
the  work  during  Its  progress,  but  that  he 
drove  by  several  times,  and  stopped  once  aa 
he  was  going  by.  Thereupon  plaintiff's  coun- 
Bel  stated:  "I  will  say  to  the  court  that  Just 
what  this  witness  has  stated  Is  what  we 
shall  claim  about  the  contract,  what  we 
claim  that  Mr.  Miesen  had  to  do  with  the 
work,  what  directions  he  gave;  all  that  we 
shall  show  upon  that  point  Is  what  we  have 
put  in.  We  may  have  more  testimony,  but 
only  on  this  same  line."  Then  defendant 
moved  for  a  dismissal,  and  thereupon  plain- 
tiff offered  to  prove,  among  other  things,  the 
dangerous  character  of  the  building,  the  in- 
competency of  the  contractor,  Goilon,  and 
knowledge  of  all  of  the  same  by  defendant 
when  the  contract  was  let  to  Gorton.  The 
offer  was  refused,  and  the  case  dismissed. 
Froul  an  order  denying  a  new  trial,  ^alntlff 
up|H>als. 

For  the  purposes  of  the  case  we  will  as- 
sume that  plaintiff  could  have  proved  these 
offers,  and  was  entitled  to  do  so,  if  it  would 
result  In  proving  a  cause  of  action  against 
defeudnot.  Counsel  for  appellant  have  cited 
us  to  no  case  which  has  held  the  owner  lia- 
ble to  the  servant  of  the  contractor  under 
such  clreumstances.  There  are  many  cases 
which  hold  that  the  owner  of  premises  can- 
not, by  employing  a  contractor,  relieve  him- 
self from  the  continuing  duty  which  he  owes 
to  the  public  and  to  the  adjoining  owners 
not  to  maintain  a  nuisance  on  his  premises, 
or  license  any  one  else  to  do  so.  But  we  can 
tind  no  case  which  holds  that  the  owner 
owes  any  such  continuing  duty  to  the  serv- 
ant of  the  Independent  contractor,  engaged 
in  the  very  work  of  abating  the  nuisance. 
Counsel  quotes  language  from  Deford  v. 
State,  30  Md.  204,  which,  in  the  connection  in 
which  It  is  used,  would  seem  to  give  color  to 
the  proposition  that  the  owner  does  owe 
such  a  continuing  duty  to  the  servant  of  the 
contractor;  but  mo  such  question  was  in  the 
case.  The  owner  was  erecting  a  building, 
the  front  wall  of  which  fell  into  the  public 
street,  and  killed  plaintiff's  Intestate,  a  pass- 
er-by. It  waa  proved  that  the  owner  em- 
ployed one  "Robinson  to  draw  plans  and 
8ui>crlntend  the  construction  of  the  build- 
in)?;  •  *  *  that  be  paid  Robinson  a  com- 
mission of  five  per  cent,  on  the  value  of  the 
building,  and  that  Robinson  bad  no  other  in- 
terest iu  the  matter  except  to  make  good 
work  for  the  appellant  [owner],  who  paid  for 
all  the  materials,  and  also  all  bills  for  the 
workmen  upon  the  order  of  Robinson;  that 
Robinson  employed  one  Thomas  as  master 
bricklayer,  and  also  two  carpenters;  that 
Thomas  employed  the  journeymen  bricklay- 
ers and  hod  carriers."  Several  witnesses 
testlfled  that  "the  cornice  was  too  heavy  for 
the  wall,  and  Its  great  weight  caused  the 
tall";  that  the  wall  was  a  nine-Inch  wall; 
that  the  projection  of  the  ccmlce  was  twelve 
Inches,  and  that  more  than  seven  Inches  was 
danserons.  Even  there  the  conrt  held  Thom- 


as to  be  a  coutructor,  and  held  the  owner  lia- 
ble only  because  he  contracted  for  the  erec- 
tion of  a  nuisance,  and  retained  general  con- 
trol of  its  erection.  We  state  these  facts  to 
show  how  pure  a  dictum  was  the  language 
of  the  court  Intimating  that  the  owner  owes 
such  a  duty  to  the  servant  of  the  contractor. 
Wilkinson  v.  Spring  Works,  73  Mich.  412,  41 
N.  W.  490,  cited  by  appellant.  Is  a  case  where 
a  defective  roof  fell  on  a  person  lawfully  in 
the  street  The  owner  attempted  to  defend 
on  the  ground  that  he  had  employed  a  com- 
petent architect  and  a  competent  contractor 
when  the  structure  was  built,  but  the  court 
held  It  was  no  defense.  Said  the  court: 
"The  Injury  does  not  arise  from  the  act  of 
the  contractor  during  the  performance  of  a 
work  over  which  defendant  had  no  control. 
•  •  •  The  exercise  of  reasonable  care  In 
the  creation  or  maintenance  of  a  nuisance 
can  never  be  an  absolute  defense  to  on  ac- 
tion for  an  Injury  occasioned  thereby." 
Lawrence  v.  Shipman,  39  Ck)nn.  539,  5S7, 
from  which  appellant  quotes  at  length,  was 
a  case  where  a  contractor  was  employed  to 
excavate  and  erect  a  wall,  and  in  doing  so 
necessarily  undermined  the  foundation  of 
the  adjoining  building,  causing  It  to  fall, 
whereby  the  occupants  were  damaged.  It 
was  held  that.  If  the  contractor  had  per- 
formed the  work  with  proper  care,  the  build- 
ing would  not  have  fallen;  that  he  was  au 
independent  contractor,  and  those  employing 
him  were  not  liable  Whatever  comfort  ap- 
pellant may  derive  from  the  dicta  In  that 
case,  he  can  derive  none  from  the  decision 
Itself,  which  is  strongly  against  him.  All  of 
the  cases  cited  by  appellant  are  cases  where 
the  Injury  was  to  the  person  on  a  public 
highway  or  to  an  adjoining  owner.  Neither 
has  our  attention  been  called  to  any  case 
where  the  owner  was  held  liable  on  the  sole 
ground  of  falling  to  exercise  with  due  care 
a  temporary  duty  of  employing  a  competent 
contractor  (after  which  his  responsibility 
would  cease),  but  In  every  case  there  was  a 
continuing  duty  not  to  maintain  a  nuisance 
on  his  premises  himself,  or  license  others  to 
do  so.  It  Is  often  laid  down  as  one  of  the 
conditions  required  to  relieve  the  owner  from 
liability  that  he  shall  employ  a  competent 
contractor  But  this  language  (where  It  is 
not  mere  dictum)  is  always  used  In  cases 
where  the  owner  ow'es  such  continuing  duty, 
and  the  work  tb  be  performed  by  the  con- 
tractor will  necessarily  result  In  a  nuisance 
to  the  public  or  the  adjoining  owner,  unless 
gi"eat  or  extraordinary  care  is  taken  to  pre- 
vent it  from  doing  so.  In  such  a  case,  tbe 
,  failure  to  use  special  care  to  employ  a  com- 
petent contractor  is  equivalent  to  licenslug 
tbe  nuisance  which  it  Is  highly  probable  will 
result.  But  this  rule  is  appllod  only  to  ex- 
ceptional cases,  where  the  work  Is  necessa- 
rily lutrlnblcally  hazardous,  such  as  carrying 
on  blasting  operations  In  the  vicinity  of  the 
liersoiis  or  property  of  others  not  connected 
with  the  work.    But,  even  if  this  rule  should 
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be  extended  so  as  to  cover  Injuries  to  tbe 
■errants  of  the  contractor,  this  case  would 
Dot  come  within  the  class  of  cases  where  the 
work  to  be  done  by  the  contractor  Is  "In- 
trlnslcally  hazardous."  Again,  there  are 
many  sucecssrul  contractors  who  are  tbor- 
ooKtaly  competent  to  estimate  In  advance 
with  a  high  degree  of  accuracy  the  cost  of 
the  work,  but  who  are  not  at  all  competent 
to  oversee  the  actual  operations  of  construc- 
tion, and  who  usually  sublet  the  work,  or 
employ  competent  foremen.  And  unless  we 
completely  overturn  the  law  that  has  always 
been  applied  to  such  cases  as  tbe  one  at  bar, 
we  cannot  hold  that  the  owner's  knowledge 
»f  the  contractor's  Incompetency  personally 
to  superintend  tbe  performance  of  the  work 
will  make  the  owner  engaging  him  liable  to 
the  servants  employed  by  him  on  the  work. 
Rnch  a  rule  would  go  far  towards  making  an 
Independent  contractor  a  mere  foreman,  for 
whose  acts  the  employer  is  liable.  In  our 
opinion,  the  appellant  did  not  offer  to  prove 
a  canse  of  action,  and  the  order  appealed 
from  should  be  affirmed.   So  ordered. 


rARMBBS*  NAT.  BANK  OF  OWATONNA 

BACKUS  «t  aL^ 
(Supreme  Conrt  of  Minnesota.    Jan.  28,  1886.) 

Appoikthbxt  of  RscBiTKR—ArriDATiTB  — Foh>- 
CLOscKs  op  Mcatqasi— BrrsCT  or  Aitiakancs. 

1.  In  an  action  to  foreclose  a  mortgage,  tbe 
inBolventT  of  the  mortgagor,  the  inadeqnacy  of 
the  security .  and  the  faflare  to  apply  the  rente  of 
die  mortaaged  premIsM  in  kee[dng  np  the  securi- 
ty, by  paying  delinqnent  taxes  and  interest  past 
dne  on  tbe  prior  mortgage,  is  a  snfficient  ground 
for  the  appointment  of  a  rerolver  pendente  lite  to 
collect  the  rents  and  so  apply  them. 

2.  That  tbe  mortgagor,  at  tbe  time  of  mak- 
ing the  first  mortgage,  gave  the  mortgagee  there- 
ia  named  a  written  assignment  of  these  rents  can- 
not t>e  urged  by  tbe  mortgagor  as  a  reason  why 
a  receiver  abonld  not  be  appointed. 

3.  Held,  the  court  below,  after  giving  the 
parties  ample  opportunity  to  present  amdavita  on 
the  motion,  did  not  abuse  its  discretion  in  re- 
foslng  to  hear  any  more  aflSdavits,  not  presented 
at  tbe  proper  time. 

4.  Held,  the  ap^Ilant.  who  was  not  original- 
ly a  party  to  tbe  action,  voluntarily  appeared,  and 
became  a  party  by  appearing  and  opposing  tlie 
motion  on  the  merits,  and  snbmitting  to  and  com- 

ElTteg  with  an  order  then  and  there  made  making 
im  a  part^,  notwithstanding  fail  claim  that  he 
wa*  appearing  specially  only. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ramsey  county; 
J.  J.  Egan,  Judge. 

Action  by  the  Farmers'  National  Bank  of 
Owatonna  against  Hiram  Backus  and  others. 
From  an  order  appointing  a  receiver,  C.  W. 
Burdlc  appeals.  Affirmed. 

William  6.  White,  for  appellant  Hereh- 
mer  Johnston,  for  respondent. 

TANTV,  J.  Tbto  is  an  action  to  foredose 
a  mortjgase  made  in  tbe  fwm  of  an  absolute 
deed  with  an  agreement  to  reconvey.  The 
defendant  Bardic  appeals  fnun  an  order  ap- 

»  Rebenring  denliM. 


pointing  a  receiver  pendente  lite  to  collect 
the  rents  and  apply  them  In  payment  of  de- 
linquent taxes  and  of  Interest  due  on  the 
first  mortgage  on  the  premises,  and  ordering 
any  balance  of  such  rents  remaining  in  his 
hands  to  be  disposed  of  under  the  farther  or- 
der of  the  court- 

1.  It  appears  by  tbe  undisputed  evidence 
that,  when  the  motion  for  ihe  appointment  of 
a  receiver  was  made,  the  taxes  for  one  year 
were  unpaid  and  delinquent,  that  a  consid- 
erable amount  of  interest  was  past  due  on 
the  first  mortgage  on  the  premises,  that  tlio 
mortgaged  premises  were  wholly  inadequate 
as  security  for  the  first  mortgage  and  plaln- 
tifTs  second  mortgage,  and  that  the  mort- 
gagors were  Insolvent  There  was  also  evi- 
dence from  which  the  court  was  justified  in 
finding  that  the  mortgagors  had  collected 
the  rents  from  some  of  the  tenants  for  sev- 
eral m<Hiths  In  advance  at  a  very  large  dts- 

:  count.  In  anticipation  of  an  application  for 
ttie  appointment  of  a  receiver,  and  bad  failed 
to  apply  all  of  the  rents  to  the  payment  of 
taxes  and  Interest  on  the  first  mortgage  or  In 
keeping  up  the  security.  We  are  of  the  opin- 
ion that  It  was  a  proper  case  for  tbe  appoint- 
ment of  a  receiver.  See  Haugan  v.  Netland, 
51  Minn.  552,  53  N.  W.  873.  The  point  Is 
made  by  appellant  that  it  does  not  appear 
that  the  defendant  Burdlc.  who  Is  grantee 
of  the  mortgagors.  Is  Insolvent.  In  answer, 
we  win  say  that  It  does  not  appear  that  Bur- 
dlc is  in  any  manner  liable  personally  for  the 
payment  of  the  mortgage  Indebtedness,  and 
there  is  no  presumption  that  he  is. 

2.  A  written  assignment  of  the  rents  of 
tbe  premises  to  the  mortgagee  In  the  first 
mortgage,  and  made  at  the  same  time  that 
the  first  mortgage  was  made,  was  properly 
rejected  by  the  court  on  the  motion.  What 
right  or  defense  does  that  assignment  give 
Burdlc,  as  against  that  motion? 

3.  Tbe  conrt  below  rejected  some  affidavits 
offered  by  appellant  at  the  close  of  tbe  hear- 
ing of  the  motion  as  a  part  of  his  original 
defense,  and  to  inii>eacb  or  rebut  affidavits 
of  some  parties  who  had  first  made  affidavits 
ttff  blm  and  then  contradicted  these  in  affi- 

\  davits  made  toe  plaintiff.  The  court,  in  his 
I  ruling,  refused  to  hear  any  more  affidavits. 

This  is  assigned  as  error.    The  court  heard 
I  the  motion  on  three  different  days,  continu- 
'  ing  it  twice,  to  permit  the  parties  to  procure 
!  more  affidavits,  and  was  fully  Justified  In 
shutting  <rfr  the  apparenfljr  Inexhatisdble  sup- 
ply- 

4.  Bardic  was  not  made  a  party  to  this 
,  action  when  It  was  originally  commraced, 

and  tbe  papers  in  the  motion  for  the  appolnt- 
r  ment  ot  a  recdver  were  not  served  on  him; 
;  but  on  the  bearing  of  that  motion,  on  the 

first  day  it  was  heard,  he  appeared  in  court. 
I  claiming  to  appear  Bpeolallr,,and  presented, 
i  read,  and  ffied  in  the  motion  a  long  affidavit. 
'  made  by  him.  In  wblch  be  avers  that  he  liad 
I  lately,  but  before  the  commencement  of  this 

Digitized  by  Google 


6 


NORTHWB8TBBN 


RBPORTSR,  Vol.  W. 


(Neb. 


action,  parchased  the  mortgaged  premises 
from  the  mortgagors,  and  entered  Into  pos- 
oessloD  of  them,  and  was  then  the  owner  and 
iu  itonspsfiion  of  the  same.  If  he  had  stop- 
ped here,  his  acts  might  have  amounted  mere- 
ly to  a  special  appearance,  but  be  proceeds 
la  his  atQdavlt  to  controvert  and  explain  the 
greater  portion  of  the  facts  averred  In  the 
moving  papers,  and  states,  In  answer  to 
those  averments,  that  there  Is  sufficient  In- 
surance on  the  premises,  "but  If,  upon  full 
investigation  of  all  of  the  facts  In  this  case, 
the  court  shall  consider  that  this  affiant,  as 
owner  of  the  property,  ought  to  place  a  great- 
er amount  thereon,  he  hereby  offers  to  do 
so."  Thereupon  the  court  made  an  order, 
entitled  In  the  action,  which  reads  as  fol- 
lows: "In  the  above-entitled  action  it  Is  or- 
dered that  Charles  W.  Burdic,  being  now 
here  In  court,  be  and  he  is  hereby  made  a 
party  defendant  to  this  action,  and  It  is  fur- 
ther ordered  that  the  name  of  Charles  W. 
Burdic  be  added  after  the  last  name  of  the 
defendants  In  the  summons  and  complaint 
and  all  other  pleadings  iu  this  action,  and 
that  the  said  Charles  W.  Burdic  serve  and 
file  his  answer  to  the  complaint  herein  with- 
in 20  days  without  further  notice,  and  that 
he  show  cause  upon  the  order,  this  day  re- 
turnable, on  July  2,  1895,  at  10  o'clock  a.  m., 
at  room  4  in  the  courthouse  hi  St.  Paul,  In 
said  county,  and  that  a  copy  of  this  order  be 
forthwith  served  upon  said  Burdic."  This 
order  was  then  and  there  served  on  Burdic, 
he  appeared  and  opposed  the  motion  on  the 
subsequent  days,  the  summons  and  complaint 
were  afterwards  amended,  and  Burdic  an- 
swered as  so  ordered.  Under  these  circum- 
stances, his  claim  that  bis  ap[)earance  on  the 
hearing  of  the  motion  was  a  special  appear- 
ance is  wholly  untenable.  Conceding  that, 
if  he  bad  not  appeared  generally  and  become 
a  party  to  the  action  at  the  time  the  above 
order  was  made,  the  order  would  be  Irregular, 
and  not  In  conformity  with  sections  5178- 
5181,  Gen.  St.  1804,  as  amended  by  chapter 
29,  Gen.  I^aws  1895,  it  does  not  follow  that 
the  order  was  not  a  proi'ier  one  to  make, 
when  he  had.  In  fact,  already  become  a  party 
by  his  voluntary  appearance  and  participa- 
tion in  the  defense  of  the  motion  on  the  mer- 
its. This  disposes  of  all  the  questions  in  the 
case  worthy  of  consIderatloD,  and  the  order 
appealed  from  Is  affirmed. 


WEST  POINT  WATER  POWER  &  LAND 
IMP.  CO.  V.  STATE  ei  rel.  MOODIB, 
County  Attorney. 
(Supreme  Court  of  N'ebraska.    Feb.  4,  1886.) 

FlSHWAYS— DOTT  TO  MAINTAIN — HaSIDAML'8 — 

POLICK  POWEK. 

1.  Persons  erecting  and  maintaining  dams 
for  millinfT  imrposes.  Id  the  streams  of  th&  state, 
do  80  with  the  imtdied  obligation  to  maintain  ade- 
quate flBhwaye  for  the  pawwge  of  fish  from  the 
lower  to  the  bisher  level  of  such  streams  and 
tbi>ir  triljutiiries. 


2.  The  reserved  powers  of  the  state,  InduA 
ing  tbe  police  power,  are  inalienable,  and  cannot 
be  snrrendereo  o<*  bartered  away  by  the  legis- 
lature. 

3.  The  preservation  of  the  fish  in  the  streams 
of  the  state  is  a  proper  fnnetion  of  government 

4.  The  doty  enjt^ined  apon  the  owner  of 
milldams  to  constmct  and  maiatain  fish  ways 
(»ee  Cr.  Code,  i  S'ttii  ia  designed  to  promote  the 
public  welfare,  and  may  be  enforced  by  manda- 
mun,  on  the  relation  of  the  coanty  attorneys  of 
the  several  counticn. 

(Syllabus  by  th«>  Court.) 

Error  to  district  court,  Onmlng  connty; 
NorrlB,  Jndge. 

Petition,  on  the  relatloD  of  P.  M.  Moodle, 
county  attorney,  against  tbe  West  Volnt 
Water  Power  ft  Land  Improvement  Company 
for  mandamtis.  A  demntrer  to  tbe  answer 
was  sustained,  and  a  peremptory  writ  award- 
ed, and  respondent  brings  error.  Affirmed. 

J.  C.  Crawford  and  M.  McLaughlin,  for 
plaintiff  In  error.    P.  M.  Moodie,  in  pro. 

per. 

POST,  C.  J.  This  was  an  application  for  a 
writ  of  mandamus  to  the  district  court  for 
Cuming  county,  on  the  relation  of  P.  M. 
Moodle,  as  county  attorney,  to  require  the  re- 
spondent therein,  plalntUT  In  error,  to  con- 
struct a  suitable  flshway  whereby  flsh  may 
readily  pass  over  or  m*ound  a  dam  maintained 
by  said  respondent  In  the  Elkhom  river. 
An  answer  was  filed  by  the  respondent.  In 
which  Is  contained  the  following  admission: 
"It  admits  that  the  respondent  owns  and 
maintains  a  mlUdam  across  said  Elkborn  riv- 
er, at  or  near  the  city  of  West  Point,  and 
within  said  county  of  Cuming,  and  that  the 
said  respondent  bus  never  provided,  and  baa 
not  at  the  present  time,  a  suitable  flshway. 
nor  any  flshway  whatever,  whereby  llsh 
may  pass  over  or  around  said  mllldam.'*  The 
other  allegations  of  the  answer  are,  In  sub- 
stance, that  the  land  upon  which  said  dam  Is 
situated  is  private  property;  that  the  con- 
struction of  said  dam  was  authorized  by  tbe 
territorial  legislature  In  the  year  1867;  that 
the  respondent  has  acquired  the  right  to 
maintain  it,  as  at  present  constructed,  by  ad- 
verse user;  that  the  Kikhorn  river  is  a 
private,  unnavlgable  stream,  and  to  require 
the  respondent  to  construct  a  flshway  would 
be  to  damage  Its  property,  within  tbe  prohi- 
bition of  the  state  constitution.  To  this  an- 
swer a  demurrer  was  Interposed  by  the  re- 
lator, and  sustnlnod  by  the  court  The  re- 
spondent refusing  to  plead  further,  a  per- 
emptoi-y  writ  of  mandamus  was  awai-dod 
against  it.  In  accordance  with  the  prayer  of 
the  petition,  and  the  cause  removed  Into  this 
court  for  review  by  the  respondent. 

The  provision  of  the  statute  relating  to 
the  subject  involved  is  found  In  section  1  of 
the  act  amendatory  of  prior  acts,  approved 
April  4.  1887  (see  Cr.  Code,  9  87a),  viz.:  "It 
shall  also  be  unlawful  for  any  person,  as- 
sociation of  persons,  or  corporation  to  place 
or  establish  any  ol>struction  across  any 
stream  of  water  iu  this  state  that  stiall  pre- 
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Tent  tbe  tne  paaaage  of  fish  along  Bald 
stream:  provided,  that  all  pei-soDs,  aaaoda- 
tlona  of  persons,  or  coiporatlans  erecting, 
owning,  or  maluialning  a  mUldnin  across  any 
stream  In  tills  state,  shaU  at  bis  or  Ita  own 
expeOM,  constnKt  and  at  all  times  maintain, 
subject  to  the  approral  of  tbe  flab  commla-* 
Hion,  a  suitable  and  substantial  flsbw^ 
n-bmby  all  Ash  passing  along  said  sO^m 
ran  readily  pass  over  or  around  said  dam. 
Public  waters  wttbin  ttae  meaning  of  this 
section  shall  embrace  all  lake^  ponda.  tir- 
era,  creeka,  bayous  and  streams  except  pri- 
vate artlfldal  ponda  or  ponds  subject  to  tbe 
exclnaiTe  dominion  of  a  idngle  ownership." 
Sees.  lAWB  1887,  p.  662,  a  107,  |  1.  The 
fonrta  of  the  conn  try  have  frequently  been 
called  upon  to  give  effect  to  acts  of  tUa  char^ 
acter,  and  have.  It  la  believed,  in  erery  In- 
stance sustained  tbe  power  of  the  l^ls^ture 
over  the  subject.  See  Hooker  t.  Gummlngs, 
ao  Johns.  90;  Town  of  Stoughton  v.  BAker. 
4  Mass.  522;  Bnmham  t.  Webster,  5  Mass. 

Com.  T.  UcCurdy,  Id.  324;  NIckerson  t. 
Brackett,  10  Mass.  212;  Com.  v.  Ohapln,  5 
Pick.  19»;  Vinton  t.  Welsh.  0  Pick.  92; 
Com.  T.  Bssex  Co.  13  Gray.  248;  Oottrlll  v. 
Uyrlcfc.  12  Me.  229;  WeUer  t.  Snover,  42  N. 
J.  Law,  341;  Parker  t.  Peciple,  111  HI.  581; 
Holyoke  Co.  v.  Lyman,  15  Wall.  500.  In  the 
case  last  cited,  which  Involved  a  statute  of 
Uassachusetts,  after  which  ours  appears  to 
have  been  modeled,  the  subject  was  consid- 
ered In  all  Its  phases,  resnlthig  In  the  con- 
clusion that,  while  a  grant  authorizing  the 
use  of  tbe  water  of  a  stream  for  mill  pur- 
poses Is  a  vested  right,  such  right  is  subject 
to  l^lstntive  control,  and  that  one  erecting  a 
dam  In  a  stream  annually  frequented  by 
flsh,  does  so  under  the  implied  obllgatloD  to 
maintain  snfflclent  opeuinKs  to  permit  the 
passage  of  flsh  at  all  proper  seasons.  In 
that  case  Mr.  Justice  CIUTord,  after  citing  with 
approval  the  <9tiUon  of  Chief  Justice  Shaw 
hi  Com.  V.  Essex  Co.,  supru.  sajs:  "From 
the  earliest  times  the  right  of  tlie  public  to 
the  paasage  of  fish  In  rlTcrs,  and  the  private 
rights  of  rlpatiaa  proprietors.  Incident  to  and 
d^ndent  on  the  public  right,  have  been  sub- 
ject to  regulation  of  tbe  legislature.  The 
mode  adopted  by  the  legislature,  wliether  by 
public  or  private  acts,  to  secure  and  preserve 
such  rights,  has  been  by  requiring,  in  tbe 
erection  of  dams,  such  sluices  and  tishways 
as  wotdd  enable  these  migratory  fish,  accord- 
ing to  their  known  habits  and  instincts,  to 
pass  from  the  lower  to  the  higher  level  of 
the  water  occasioned  by  such  dam,  so  that, 
altlmngb  their  passage  might  be  somewhat 
Impeded,  It  would  not  be  thereby  essentially 
obstructed."  And  in  Com.  v.  Chapln.  supra, 
the  same  principle  Is  recognized  by  Chief 
Justice  Parker  In  tbe  following  language: 
"Tills  common-law  right  of  oeveral  flshery 
la  the  owners  of  lands  Iwrderlng  on  rivers 
not  navigable  is  subject  to  a  reasonable 
quallflcatlon.  In  order  to  protect  the  rights 
of  others,  who.  In  virtue  of  owning  the  soil. 


have  the  same  right,  but  might  lose  all  ad- 
vantage from  it  if  their  neighbors  below 
them  on  a  stream  or  river  might,  with  im- 
punity, wholly  impede  the  passage  of  flsh 
Into  the  lakes  or  ponds  where  they,  by  in- 
stinct, prepare  for  the  multiplication  of  the 
apedes.  This  restriction  Is  founded  upon 
that  nnlversal  principle  of  every  just  code 
of  laws:  'Sic  ntere  tuo  nt  alienum  non 
bcdas.'"  State  v.  FranhUn  Falls  Co.,  49 
N.  H.  240,  to  which  we  are  referred  in  sup- 
port of  the  opposing  view.  Is  not  authority 
for  tbe  contention  of  the  plaintiff  In  error. 
Indeed,  it  may  be  aald  to  sustain  the  doc- 
trine of  the  cases  above  dted  since  the  prop- 
ositions therein  asserted  aro:  (1)  That  tlie 
maintaining  In  an  nnnavlgable  river,  which 
is  the  outlet  of  a  large  Inland  lake,  of  a  dam 
without  a  flshway,  ao  as  to  obstruct  the 
passage  of  flsh  from  the  sea  to  the  lake.  Is 
indictable  at  common  law.  (S)  No  right  will 
be  acquired,  as  against  the  state,  by  the  ob- 
struction of  a  public  fishery  for  more  than 
20  years  under  a  claim  of  right,  where  such 
obstruction  originated  without  right 

Regarding  the  plaintiff  In  error's  reliance 
ujmn  a  prescriptive  right  to  maintain  Its 
dam  without  making  provision  for  the  pas- 
sage of  fish,  and  upon  the  fact  that  the  con- 
struction of  the  dam  was  authorized  by  the 
territorial  legislature.  It  Is  snfflclent  that 
the  reserved  powers  of  the  state.  Including 
the  right  to  conserve  and  promote  the  pub- 
lic welfare  at  the  expense  of  private  Inter- 
ests, denominated  the  "police  power,"  is 
Inalienable,  and  cannot  be  surrendered  or 
bartered  away  by  the  legislature.  Parker 
V.  People,  supra;  Alger  v.  Weston,  14  Johns. 
231;  People  V.  Morris.  13  Wend.  329;  Board 
V.  Barrie,  34  X.  Y.  057;  Stone  v.  Mississippi, 
101  U.  S.  814. 

Lastly,  it  Is  urged  that  the  law  recognizes 
no  common  right  of  fishery  in  the  streams 
of  this  state:  that  such  right  belongs  ex- 
clusively to  the  owners  of  the  soli;  that  It 
is.  In  Aliort,  a  private  right  only.  In  which 
the  state  Is  not  Interested;  and  that  the 
writ  of  mandamus  should  not.  therefore, 
have  been  allowed  on  the  relation  of  the 
county  attorney.  In  Attorney  General  v. 
Albion  Academy  &  Normal  Inst.,  52  Wis. 
409,  0  N.  W.  391,  the  rule  is  there  stated: 
"The  question  whether  the  attorney  general 
can  sue.  or  whether  the  suit  must  be  brought 
by  some  private  party,  depends  upon  wheth- 
er the  injury  sought  to  be  redressed  Is  pub- 
lic in  its  nature,  affecting  public  interests, 
or  whether  It  Ih  merely  private,  affecting  pri- 
vate rights  and  interests  only.  In  the  latter 
case,  the  attorney  general  cannot  sue;  in 
ail  others,  be  can.  In  case  of  a  wrong  which 
is  also  a  public  as  well  as  a  private  injury, 
the  attorney  general  may  sue  In  respect  to 
the  public  Injury,  although  a  private  person 
may  also  sue  In  respect  to  his  private  In- 
Jury."  And,  as  said  by  this  court  In  Smiley 
V.  MacDonald,  42  Neb.  5.  60  X.  W.  355.  the 
test  of  public  utility  is  whether  the  partic- 
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nlar  ngnlatioB  tnrolTed  baa  some  relation 
to  tbe  public  welfare,  and  whether  ancb  is, 
Id  fact,  tbe  «id  Bought  to  be  attained.  That 
the  declared  pnrpoae  of  the  act,  Tlx.  the  pres- 
ermtion  of  tbe  llafa  In  onr  streams,  la  a 
proper  fanctlon  of  tbe  state  goremment,  as 
tending  directly  to  promote  the  pnUle  wd- 
fare.  Is  a  proposition  distinctly  recognized 
by  authority.  Including  tbe  cases  above  dt- 
«d.  The  proTlalon  for  tbe  oonstmctlon  of 
ttsUwaj's  must,  therefore,  be  regarded  aa  a 
duty  enjoined  upon  persons  and  corpora- 
tions maintaining  dams  In  tbe  streams  of  the 
state,  in  tbe  interest  of  tbe  pnblic.at  large. 
It  follows  that  the  writ  was  properly  allow- 
ed on  the  relation  of  the  county  attorney, 
and  that  the  judgment  of  the  district  court 
should  be  affirmed. 


BAUU  IBON  GO.  T.  BEBG. 
(Sivreme  Ooort  of  Nebraska.  Frtk  4,  ISDa) 
JExamihatiox  ov  WiTirsss  —  Rbscissios  or  Uox- 
tract^Haehlbm  Ebhou. 

1.  Tbe  extent  to  whlcfa  leading  QQestionB 
nu7  be  allowed  reatu  in  the  discretion  of  the 
trial  conrt,  and  its  rulings  in  that  respect  will 
not,  in  the  atisence  of  an  abuse  of  discretion,  be 
dktnrbed  by  this  court. 

2.  A  contract  cannot  be  rescinded  in  part 
on  accoont  of  fraud,  and  ratified  in  part.  It  is 
tbe  duty  of  tbe  injured  party  in  such  case  to 
rescind  the  contract  as  a  whole  or  act  at  alL 

3.  A  judgment  will  not  be  rererwd  on  ac- 
cotmt  of  error  not  prejndicial  to  tbe  complaining 
party. 

(Syllabos  by  the  Court,} 

Error  to  district  court.  Etouglas  county; 
Ferguson.  Judge. 

Action  by  Louis  Berg,  doing  business  as 
I*  Berg  Manufacturing  Ck>mpany,  against  the 
Baum  Iron  Company.  Judgmoit  for  pialn- 
tlfF.    Defendant  brings  error.  Affirmed. 

Kennedy  &  Learned,  for  plaintiff  In  errw. 
BazHett,  Baldrlge  &  De  ^kird.  for  defendant 
In  emx*. 

POST,  a  J.  This  was  an  action  by  the 
defendant  in  error,  Louis  Berg,  doing  busi- 
ness aa  the  L.  Berg  Manufacturing  Gompa- 
uy,  against  the  plaintiff  in  error,  the  Baum 
Iron  Company,  In  tbe  district  court  for  Doug- 
las county.  Tbe  cause  of  action  alleged  Is 
a  quantity  of  hickory  axles,  amounting  at 
tbe  contract  price  to  |i2S2.S7,  also  certain 
doutiie-trees  and  wagon  bounds,  amounting 
to  $4.25,  making  a  total  demand  of  (287.12. 
It  la  alleged  that,  as  one  of  tbe  conditions  of 
the  contract  with  respect  to  the  said  prop- 
erty, It  waa  mutually  agreed  that  It  should 
l>e  examined  and  accepted  <m  behalf  of  the 
defendant  below  by  one  Uatrlck,  at  Farm- 
Ington,  Iowa,  at  which  point  It  waa  to  be  de- 
Hrered  on  the  cars  billed  to  the  defendant  at 
Omalia.  In  this  state,  and  that  his  selection 
should  be  final  and  binding  upon  tbe  parties. 
It  is  further  alleged  that  the  ivoperty  atx>Te 
described  waa  selected  by  said  Hatrlck  pur^ 
auant  to  said  agreement,  and  shipped  to  the 


defendant  b^w,  by  whom  It  waa  received 
June  10,  1880.  Tbe  allegations  of  tlie  peti- 
tion are  doiied  ti^  die  answa,  aocompanlad 
by  a  coonterelaim.  In  which  It  la  charged  that 
the  plaintiff  below  agreed  to  ftanlah  to  tlie 
^  defoidant  tber^  at  Parmlngtui,  Iowa,  cetw 
'  tain  wagon  tlmbm  of  anfaatantlally  the  char- 
acter described  in  the  pstltlan,  to  be  atrlcHy 
Na  1  In  quality  and  sound  in  every  particu- 
lar. That  the  plaintiff.  In  order  to  dteat  and 
defraud  the  defendant,  fftlsely  and  fraudu- 
lently represented  aidd  Hatrlck,  a  realdeiit  of 
Farmlngton,  and  a  stranger  to  Uie  plaintiff, 
to  be  a  capaUe  and  Impartial  peraon  to  adect 
such  material  In  Its  (defendanf ^  bebalf. 
That  be,  Hatrlck,  waa  not  Impartial,  but  on 
tbe  contrary  Imniedlatdy  conspired  with  the 
plaintiff  to  cheat  and  d^aud  the  defakdant 
by  tbe  sdectlon  of  unaonnd  material,  and 
that,  hk  pursuance  therectf,  said  conapbatora 
selected  and  shipped  to  the  defendant  mate- 
rial correipoDdlng  In  slae  to  that  purchased, 
bnt  which  waa  unaonnd  and  wixm<ea1»n,  by 
reascm  of  whldi  It  waa  wholly  nnflt  fw  use, 
and  of  no  value  whatever.  TtuAt  on  dlacov- 
erlng  the  fraud  so  practiced  upm  it,  tbe  de- 
fendant notifled  the  plaintiff  that  It  held  said 
material  subject  to  his  (^alntlff^)  order,  and 
subject  to  frelgtat  charges  paid  thoeon,  and 
that  upon  the  plaintiff's  refusal  to  remove 
said  material,  It  was  sold  on  his  account  by 
the  dtfmdant  for  the  sum  ot  and 
wbldi,  leas  the  sum  of  $l(a.H  chargea  tw 
fMght,  drayage,  and  eoat  ot  handling,  baa 
been  applied  upon  the  demand  against  tbe 
plaintiff  hemafter  mentlmied.  That  the  ma- 
terial ao  contracted  for  waa  necessary  for  tbe 
use  of  the  dtfendant  In  Its  business,  and  by 
reason  of  the  plaintura  d^nlt  It  haa  been 
damaged  In  the  sum  of  f240.  There  la  a  fnr^ 
tl»r  conntmlalm  for  995.75  <m  account  of 
material  which,  as  allied,  the  plaintiff  baa 
tailed  to  dellvo'  In  accordance  with  Ua  agree- 
moit  to  tlut  effect.  There  la  alao  a  prayer 
for  judgment  tot  tbe  amounts  above  name-d, 
less  $130.81.  the  net  ^oceeda  of  the  mat^lal 
sold  on  plaitttUTa  acconuL  The  reply  la  In 
effect  a  genoal  doilaL  A  trial  was  had.  re- 
sultluK  In  a  verdict  and  judgment  for  tbe 
plaintiff  tlm^  for  f332.82,  and  wUcb  baa 
been  removed  into  thla  court  fin-  review  by 
petition  in  error  of  the  uneuccessfid  party. 

Tbe  first  asslgnmoit  to  which  our  attention 
Isdlrected  by  the  briet  of  counsel  for  tbe  ^in- 
tlff  In  error  is  that  the  district  court  wred 
In  receiving  In  evidence  the  answm  to  cer- 
tain leading  queatloua  The  eztoit  to  wblc-b 
leading  questions  may  be  allowed  Is  a  anbjet^t 
which  resta  in  the  discretion  of  tbe  trial 
(>ourt,  and,  as  we  have  frequentiy  had  occa- 
sl<m  to  bold,  ItB  rulings  In  that  respect  will 
not  in  tbe  absence  of  a  clear  abuse  of  dlscre- 
tkia  be  disturbed  this  court  Obonalte 
V.  Edgar,  28  Neb.  70,  4i  N.  W.  82;  Insurance 
Go.  V.  Ootthelf.  35  Neb.  857, 68  N.  W.  1ST. 

The  other  asslgnmenta  all  relate  to  the  giv- 
ing and  refusing  of  InstructicmB.  Tbe  conrt 
on  its  own  motion  gave  ^  fidlowin^  to 
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which  exception  was  taken:  "Fraud  Is  not 
to  be  presumed,  but  must  be  eetablished  by 
the  evidence.  In  the  conBlderatlon  of  the 
question  whether  or  not  fraud  was  pmctlced 
upon  the  defendant  In  the  selection  of  the 
axles  In  question,  you  must  consider  all  the 
facts  and  circumstances  attending  the  trans- 
action and  surrounding  the  parties  as  they 
appear  from  the  evidence.  While  fraud  Is 
not  to  be  presumed,  it  can  seldom  be  estab- 
lished by  direct  eridence,  and  in  considering 
the  question  you  must  consider  all  the  evi- 
dence in  regard  to  the  acts  of  the  parties  and 
drcmnstances  of  the  case.  If  you  find,  from 
a  consideration  of  all  the  evidence,  that  tlie 
selection  of  the  axles  was  fraudulent,  or  that 
Hatrlck  acted  fraudulently  or  dishonestly  in 
making  such  selectitni,  then  his  selection  can< 
not  bind  the  defendant  as  to  such  materials  as 
the  evidence  shows  yon  to  have  been  unfit  for 
the  purpose  for  which  they  were  sold."  The 
criticism  of  counsel  is  directed  to  the  con* 
eluding  paragraph  of  the  foregoing  instruc- 
tion, and  is,  we  think,  not  wholly  unmerited. 
PracticaUy,  the  answer  charges  a  rescission 
of  the  contract  on  account  of  the  alleged 
fraud  and  conspiracy  between  the  plaintiff 
below  and  Hatrick  The  fraud  allied.  If 
available.  Is  a  complete  defense,  and  not 
alone  as  to  so  much  of  the  material  selected 
IS  proved  worthless  or  unsound.  It  was, 
moreover,  the  defendant's  duty,  assuming  the 
fraud  to  have  been  proved  as  alleged,  to  re- 
iicind  tbe  contract  as  a  whole,  or  not  at  all. 
RaymMid  v.  Beamard.  12  Johns.  274;  Hen- 
dricks V.  Goodrich,  15  Wis.  6TO;  Balnter  v. 
Fults.  15  Kan.  323;  Hlgham  v.  Harris,  108 
tnd.  246.  8  N.  E.  255.  It  does  not  follow, 
however,  that  the  error  assigned  is  prejudi- 
cial, calling  for  a  reversal  of  the  judgment 
An  Inspection  of  tbe  record  discloses  that  the 
question  of  fraud  was  fairly  submitted  to  the 
Jury,  and  the  amount  of  the  verdict  plainly 
indicates  that  that  defense  was  rejected  as  a 
whole.  The  defendant  coold  not  therefore 
have  been  prejudiced  by  the  instruetlcai  com- 
Iriained  of,  and  tbe  giving  of  It  was  harmless 
error,  not  calling  for  the  rarersal  of  the  Judg- 
ment. 

Counad  also  vigorously  assail  Instruction 
iuunb«r  10,  given  at  the  request  of  the  plain> 
tirr  b^w,  as  follows:  "The  plaintiff  asks 
the  court  to  instruct  the  Jury  tliat  there  Is 
DO  dispute,  either  in  the  pleadings  or  between 
the  parties  lu  this  case,  that  one  Henry 
Hatrick  was  selected  by  the  plaintiff  and  de- 
fendant to  make  selection  of  the  axles  In  con- 
troversy, and  that  the  defendant  only  seeks 
to  avoid  the  selection  made  by  said  Hatrick 
on  tbe  ground  of  fraud  and  conspiracy  be- 
tween the  said  Hatrick  and  the  plaintiff  to 
<*tieat  and  defraud  tbe  defendant  in  making 
such  selection.  You'are  instructed  that  the 
burden  of  proof  is  upon  the  defendant  as  to 
sach  fraud,  and  If  it  has  act  proved  the  fraud 
alleged  to  tl  t  satlsfaciion  of  the  Jury,  then 
tbe  selection  of  Hatrick  Is  final."  As  a  state- 
ment of  tbe  issnes  made     the  pleadings  this 


Instruction  Is  not  strictly  accurate.  It  does, 
however,  correctly  state  the  only  proposition 
about  which  there  was  any  controversy  at 
tbe  close  of  tbe  trial,  and  for  that  reason  pre- 
sents no  ground  for  complaint  on  the  part  of 
the  plaintiff  In  error.  Complaint  Is  made  of 
the  refusal  of  certain  instructions  requested 
by  tbe  defendant  below,  bnt  they  were,  in 
so  far  as  they  state  the  law  of  tbe  case,  em- 
bodied in  those  given  by  tbe  court  on  its  own 
motion.  We  discover  in  the  record  no  sub- 
stantial error,  and  the  Judgment  Is  according- 
ly affirmed.  Affirmed. 


SWEENEY  T.  RAMGE. 

(Supreme  Court  of  Nebraska.   Feb.  4.  189a) 

Error  todlstrict  coart,Dou^as  county;  Doane, 
Judge. 

Action  by  Mortinaen  C.  Sweeney  antinst 
Frank  Ramge.  Jndgment  for  defendant.  PlaJn- 
tiff  brings  error.  Affirmed. 

C.  A.  Baldwin  and  Weaver  &  GUler,  for 
plaintiff  in  error.  Parke  Godwin,  for  defendant 
m  error. 

PER  CURIAM.  The  bill  of  exceptions  in 
this  ease  having  been  quashed  at  a  former  term 
of  this  court,  and  the  petition  in  error  presenting 
no  question  which  can  be  coniridered  without  a 
bill  of  exceptions,  the  Judgment  Is  affirmed.  Af- 
firmed. 


STATE  INS.  CO.  v.  NEW  HAMPSHIRE 

TRUST  CO.* 
(Supreme  Conrt  of  Nebraska.   Feb.  4,  1896.) 

IMBUEAMCI — Ml8KaPBS8BXTl.TION8 — HATBRIALITT — 

KlOHTS  or  MOBTOAOKB. 

1.  A  repieeeotation  in  an  application  for  in- 
surance that  no  other  insurance  existed  on  the 
property  is  not  to  be  deemed  false,  in  such  a 
sense  as  to  invalidate  the  insurance  obtained  on 
such  application,  merely  because  a  former  own- 
er of  the  pr<q;terty,  after  having  parted  with  his 
title,  effected  other  insnrance  thereon  In  his  own 
favor. 

2.  Where  the  application  for  Insurance,  and 
the  policy  issued  thereon  by  an  insurance  com- 
pany doing  business  In  a  sister  state,  l>ear  tbe 
same  date,  It  will  not  be  inferred,  in  the  absence 
of  evidence  upon  that  point,  that  the  officers  of 
the  Insurance  company,  at  Its  home  office,  were 
influenced,  by  misrepresentations  contained  in 
the  application,  to  approve  a  risk  which,  had 
they  known  of  such  misrepresentation,  the? 
would  not  have  apDroved. 

3.  Where,  by  tbe  terms  of  tbe  policy  of  in- 
surance, the  loss,  if  any,  is  payable  to  a  mort- 
gagee  as  his  interest  appears  at  the  time  of  the 
loss,  tbe  right  of  such  mortgagee  to  maintain  an 
action  for  such  loss  is  not^  necessarily  defeated 
by  such  misrepr^fteiitation  to  the  application  for 
insnrance  nH.  oy  the  terms  of  the  contract  be- 
tween the  insurer  and  the  insured,  would  defeat 
the  right  of  the  Insured  to  maintain  an  action 
on  his  own  behalf. 

(Syllemis  lij-  th*"  Court.) 

Error  to  district  court,  Seward  county; 
Bates,  Judge. 

Action  by  the  New  Hampshire  Trust  Com- 
pany against  the  State  I  isurance  Company. 
Tbere  was  a  Jndgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

>  For  o[iitiiur.  on  rehearin^.^sj^^J^lij^^Wj^HW. 
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Chas.  Offutt,  for  plaintiff  in  error.  C.  E. 
Holland,  tor  defendant  In  error. 

RYAN,  C.  There  was  a  verdict,  with  a 
Jadgment  tbereon,  for  tbe  defendant  in  error 
In  this  case,  in  the  district  court  of  Seward 
county.  This  Judgment  on  March  24,  1802. 
was  rendered  for  tbe  sum  of  $2,124  and  costs. 
The  poller  upon  which  plaintiff  In  error  was 
found  liable  was  issued  to  J.  D.  Brown  on 
March  15,  1890.  The  property  Insnred— a 
brick  bntlding— was  totally  destroyed  by  fire 
on  January  16,  1^91.  The  defenses  specially 
pleaded  were  that,  in  tbe  application  for  the 
above  Insurance,  It  had  been  falsely  repre- 
sented that  Brown  was  the  sole,  undisputed 
owner  of  the  property  to  be  Insnred;  that, 
likewise,  it  was  falsely  represented  that  there 
was  no  other  insurance  on  the  property; 
that  in  said  application  it  was  falsely  repre- 
sented that  the  building  to  be  insured  was 
used  solely  aa  a  livery  bam,  whereas,  in 
fact,  the  upper  story  tbei'eof  was'  used  for 
an  armory;  and  that  by  the  said  applica- 
tion there  had  not  been  disclosed  tbe  ex- 
istence of  a  mortgage  upon  the  premises 
therein  described.  These  averments  of  the 
answer  were  supplemented  by  others  to  tbe 
effect  that  the  plaintiff  In  error  bad  been 
deceived  by  tbe  above-described  false  repre- 
sentations and  omission,  and  so  had  been 
Induced  to  Insure  the  property  described. 

In  respect  to  the  alleged  false  representa- 
tions as  to  tbe  ownership  of  the  Insured 
property,  the  bill  of  exceptions  shows  that 
there  was  Introduced  In  evidence  the  record 
of  a  warranty  deed  from  James  A.  Hasel- 
wood  and  his  wife  to  the  aforesaid  Brown, 
whereby  was  conveyed  the  real  property  on 
which  was  tbe  Insured  building.  The  plain- 
tiff in  error  offered  the  above-named  James 
A.  Haselwood  as  a  witness,  and  from  him 
elicited  the  oral  statements  that  the  above 
deed  was  a  trust  deed;  that  the  witness  still 
owned  in  fee  simple  the  property  therein  de- 
scribed; and  that  he  had  held  possession  of. 
and  had  collected  the  rents  arising  from,  the 
•aid  property,  ever  since  the  making  of  the 
aforesaid  conveyance.  It  would  be  extreme- 
ly dangerous  for  this  court  to  assume,  upon 
evidence  of  tbls  nature,  that  the  Jury  wrong- 
fully found  that  the  deed  attacked  was  oper- 
ative according  to  Its  terms. 

The  policy  sued  upon  provided  that  the 
loss.  If  any  occurred  during  the  term  cov- 
ered by  it,  should  be  payable  to  the  New 
Hampshire  Trust  Company,  mortgagee,  as  its 
Interest  might  appear  at  tbe  time  of  such 
loss.  When  the  policy  sned  npcn  was  ap- 
plied for  and  issued,  there  was  In  existence 
so  policy  of  insurance  upon  the  same  prop- 
erty; but,  something  like  nine  months  after- 
wards. James  A.  Haselwood  procured  to  be 
Issued  by  the  Farmers'  &  Merclmnts'  In- 
Bvrance  Company  of  Lincoln  another  policy. 
In  his  own  favor.  This  last  policy  was  of  the 
date  of  June  11,  1891.  The  warranty  deed 
above  refen'ed  to  had  been  executed  hy 


James  A.  Haselwood  and  his  wife  on  Febru- 
ary 25.  1889,  and  had  been  filed  for  record 
two  days  thereafter;  so  that,  if  this  deed 
was  effective  to  pass  title,  as  the  Jury  must 
have  assumed  that  It  was,  Mr.  Haselwood, 
at  the  time  he  procured  the  insurance  in  bis 
own  favor,  bad  no  interest  whatever  In  the 
property  Insured.  It  was  not  shown  that 
Brown  was  at  all  cognizant  of  Haselwood's 
attempt  to  effect  Insurance  In  his  own  be- 
half. Much  less  does  the  evidence  disclose 
any  approval  of  tlils  attempt  Hence 
Brown's  rights  were  not  impaired  by  it. 

By  the  failure  In  the  application  to  state 
that  the  building  was  used  for  an  armorr, 
there  was  no  such  prejudice  as  was  pleaded 
In  respect  thereto;  for  it  was  proved,  be- 
yond question,  that  in  the  armory  there  were 
kept  no  explosives  w  toflammable  substances, 
and  the  keeping  of  these  in  said  armory  waa 
what.  In  the  answer,  was  alleged  to  have 
increased  the  risk.  The  testimony  of  insur- 
ance agents  that  armories  are  usually  classi- 
fied as  extrahazardous  risks  was  simply  as 
to  their  Judgment  of  what  the  action  of  in- 
surance companies  ordinarily  would  be  In 
case  such  a  risk  was  offered.  In  this  case 
the  written  application.  In  which  the  build- 
ing to  be  insured  was  described  as  a  livery 
barn,  was  introduced  in  evidence.  If  this 
application  could  have  subserved  any  pur- 
pose In  procuring  tbe  issuance  of  a  policy, 
it  must  have  iMen,  if  this  quad  expert  tes- 
timony was  material,  by  Influencing  the  of- 
ficers of  the  company  at  Des  Moines  to  ac- 
cept the  proffered  risk.  There  was  no  at- 
tempt to  show  that  the  policy  was  issued  by 
reason  of  the  presentation  of  this  application 
at  the  home  office.  Hence  there  was  no  com- 
petent proof  that  the  alleged  misdescription 
therein  was  misleading,  in  view  of  tbe  tes- 
timony of  the  aforesaid  Insurance  agents. 
Tbe  averment  of  the  answer  that,  without 
consent  of  the  plaintiff  in  ernn:,  the  upper 
story  of  the  bisnred  building  was  in  Janu- 
ary, 1891.  and  up  to  tbe  time  of  the  fire, 
changed  so  as  to  become  an  armory,  had  no 
supiMit  In  the  evidence.  It  was  shown  be- 
yond question  that  this  use  as  an  armory 
existed  from  the  erection  of  the  building,  in 
1S8T.  Hence  the  sole  question  presented  on 
this  branch  of  tbe  case,  Iqr  pteadlngs  and  evi- 
dence, had  already  been  disposed  of  by  the 
above  discussion. 

Tbe  mortgagee,  to  whom  was  payable  tbe 
loss,  by  the  terms  of  the  policy,  was  the  orig- 
inal plaintiff  In  this  case.  The  amount  se- 
cured to  be  fiaid  to  this  mortgagee  was 
12,000.  with  Interest  thereon.  This  mortgage 
was  dated  March  15,  1888,  and  it  was  filed 
for  record  the  day  following.  The  mortgage, 
which  was  not  disclosed  in  the  api^cation 
for  Insurance,  was  made  to  J.  H.  Culvw  on 
March  13.  1888,  to  secure  the  payment  of 
$755.  This  mortgage  was  filed  for  record  on 
March  23, 1888.  The  applicaUon,  from  which 
was  omitted  all  mention  of  tbls  last-named 
mortgage,  was  dated  March  15, 1890,  and  the 
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poll<7  thereon,  claimed  to  bSTeigsaed,  was  of 
the  name  date.  The  only  mention  of  tbe  de- 
fendant In  error  to  be  found  In  all  these  In- 
inmnce  traiiBactlona  occura  In  the  policy 
•ned  upon,  and  la  in  the  following  words: 
"Loss.  If  any.  Is  payaUe  to  the  New  Hamp- 
shire Trust  Co.,  mortgagee,  as  their  interest 
may  appear  at  the  time  of  loss."  In  this 
poller  It  was  proTlded,  with  respect  to  mort- 
iraged  premlaes,  that  **it  the  same,  or  any 
part  thereof,  la  Incumbered  by  mortgage, 
lien,  contract  of  aale,  or  otherwise,  •  •  * 
or  any  existing  Incumbrance  at  the  time  of 
making  application  is  not  set  forth  in  tbe 
application,  •  •  •  then,  aud  In  every  soch 
owe.  this  poHcy  shall  be  void."  In  Phenlx 
Ina  Oo.  of  Brooklyn  t.  Omaha  Loan  &  Trust 
Co.,  41  Neb.  SS4,  flO  N.  W.  1S3,  n  was  held 
that  hj  Issnlng  a  policy  of  Insnrance  an  In- 
surer was  bound  to  make  good  audi  loss  and 
damage  as  should  be  caused  to  the  Insured 
proper^  1^  fire,  but  that  the  conditions  upon 
which  the  payment  should  be  made,  as  be- 
tween the  insurer  and  the  Insured,  did  not 
necessarily  qualify  the  rlgbt  of  mortgagee 
to  collect  payment  under  a  mor^ge  slip 
which  proTided  that  tbe  payment  of  loss 
should  be  made  to  such  mortgagee  as  his  In- 
terest appeared  at  the  time  of  such  loss.  Un- 
der suf  b  a  provision  the  contract  of  Insnr- 
tnee.  in  so  far  as  It  related  to  the  r^t  of 
a  mortgagee  to  recover,  was  held  to  be  a 
separate  and  Independent  contract  from  the 
one  whlcb  governed  tbe  right  of  the  Insured 
Id  that  respect,  and  the  cases  dted  fully  sua* 
tain  thifl  distinction.  It  therefore  results 
from  the  doctrine  of  the  case  last  cited  that 
the  right  of  the  defendant  In  error  to  re- 
rover  the  amount  of  loss,  as  Its  interest  as 
mortg:^^  was  at  the  time  of  the  fire,  was 
oot  defeated  by  the  fact  that,  as  between 
the  Insurer  and  the  taunred.  there  had  been 
an  omission  in  the  application  to  describe 
or  refer  to  the  mortgage  to  Culver,  or  by  the 
fact  that  there  was  a  like  omlsrion  of  men- 
tion of  the  use  of  the  building  for  an  armory. 
In  this  fH>nnection  it  is  deemed  appropriate 
to  observe  that  the  eridence  justifled  the 
amount  of  the  verdict  returned  by  the  Jury, 
for  there  was  due.  as  Interest,  the  amount 
of  the  verdict  In  excess  of  f2,000.  There  is 
presented  by  the  record  no  other  question 
which  we  can  examine;  for  if,  upon  the  in- 
structions, ihete  were  such  questions,  they 
eoidd  not  be  considered,  on  account  of  the 
Bianner  In  which  tbe  Instructions  are  grouped 
In  the  petition  In  error.  The  Judgment  of  the 
district  court  Is  affirmed.  Affirmed. 


BARKER  V.  DAVIES. 

(Supreme  Conrt  of  Nebraska.  Feb,  4,  1896.) 
RiviBw  ox  Appsal— Objbctiohs  not  Raisbd  Bt' 

LOW— PKBrORMAHOS  or  CONTKAOT 
— iKSTHUCTIOJia. 

1.  By  failure  to  mention.  In  ■  motion  for  a 
Sew  trial,  tiie  ruling  upon  a  motion  to  make 


more  speclflc  and  cprtaln  the  averments  of  a 
pleading,  the  party  complaining  waives  his  right 
to  have  reviewed  the  ruling  complained  of. 

2,  Instructions  held  correct,  which,  while 
peoognizins*  a  defendant's  right  to  insist  upon 
the  strict  performance  of  the  terms  upon  which 
a  sale  of  personal  property  was  alleged  to  have 
been  made,  nevertheless,  consistently  with  the 
evidence  introduced,  permitted  the  jury  to  con- 
sider whether  or  not  such  strict  performance 
had  been  waived  by  the  party  songbt  to  be 
charged. 

(Syllabus  by  the  Courty 

Error  to  district  court  Merrick  county; 
Marshall,  Judge. 

Action  by  Charles  K.  Davies  against  Sam- 
uel M.  Barker.  Judgment  for  plaintiff.  De- 
fendant brings  error.  Affirmed. 

Albert  A  Reeder  and  Norval  Bros.  &  Low- 
ley,  for  plaintiff  In  error.  M.  Whitmoyer 
and  John  Patterson,  for  defendant  In  er- 
ror. 

RTAN,  O.  This  action  was  brought  In  the 
district  court  of  Merrick  county  by  the  de- 
fendant in  error  to  recover  the  purchase 
price  of  certain  produce  sold  to,  acd  tbe 
reasonable  value  of  certain  services  per- 
formed for,  the  plaintiff  In  error.  There  was 
an  answer,  by  which  tbere  was  denied  the 
purchase  and  delivery  of  the  hay  and  straw 
hereinafter  referred  to,  and,  In  addition,  by 
way  of  counterclaim,  there  was  allied  a 
payment  of  ¥9ft05,  as  well  as  the  existence 
of  damages,  to  the  amount  of  $100,  caused 
by  the  alleged  failure  by  plaintiff  In  error 
to  cut  and  property  put  up  certain  hay.  By 
reply,  these  affirmative  matters  were  denied. 
There  was  a  juds^ent  in  faror  of  defradant 
lii  error  for  the  sum  of  S197.82. 

The  first  question  argued  involves  the  over- 
ruling of  a  motion  to  make  more  definite  and 
certain  the  averments  of  the  petition.  As 
this  mling  was  not  referred  to  in  the  motion 
for  a  new  trial  it  cannot  now  be  considered. 

In  the  petition  It  was  alleged  that  the  de- 
fendant In  error  had  sold  and  dellTcred  to 
plaintiff  In  error  100  tons  of  bay  at  the  agreed 
price  of  $2  per  ton.  and  70  tons  ot  straw  at 
the  same  price  per  ton.  These  Items  were 
controverted  by  a  general  denial,  contained 
in  the  answer.  In  respect  to  the  hay  and 
straw,  there  seems  to  hare  been  but  little 
disagreement,  lu  the  evidence,  that  this  was 
to  be  baled  by  the  plaintiff  In  error,  and  that, 
after  this  baling  was  done,  it  was  to  be  de- 
livered on  board  the  cam  at  a  designated 
near-by  railroad  siding.  It  also  seems  clear 
that  such  of  tbe  hay  aa  was  baled  was  de- 
livered as  agreed.  There  was,  however, 
quite  a  large  amount  of  hay  and  all  the 
straw  which  Mr.  Barker  never  had  baled, 
it  would  seem,  because  he  thought  it  was  not 
fit  for  baling.  There  was  ample  evidence 
from  which  tbe  Jury  was  Justified  in  finding 
that  Mr.  Baricer  used  tbe  unbaled  part  of  tbe 
hay  and  straw  In  maintaining  and  caring 
for  bis  stock  at  a  place  where  no  railroad 
shipment  was  necessary.  On  this  branch 
of  the  case  the  sole  point  made  Is  indicated 
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by  the  second  lostnictloii,  asked  by  the 
plaintiff  In  error,  wblcb  was  refused  by  the 
court.  This  Instruction  was  In  the  following 
languagre:  "The  plaintiCT  claims,  among  oth- 
er things,  $200  for  100  tons  of  hay,  which  he 
alleges  he  sold  and  delivered  to  the  defend- 
ant. If  you  And  that  this  100  tons  of  hay 
was  a  part  of  a  larger  amount,  and  that  saiU 
100  tons  was  not  set  apart  or  designated  or 
separated  from  the  balance  of  the  said  larger 
amount,  and  that  only  a  part  of  said  100 
tons  was  actually  delivered  according  to  the 
agreement,  then  for  the  amount  so  delivered 
he  should  be  allowed  $2  per  ton."  This 
Instruction  was  properly  refused;  for,  though 
the  defendant  In  error  did  not  load  on  the 
ears  a  portion  of  the  hay,  this  was  solely 
due  to  the  fact  that  this  hay  was  not  baled 
by  the  other  party.  There  was  no  question 
of  a  quantum  meruit  made  in  the  case.  On 
the  part  of  tbe  defendant  in  error,  the  claim 
was  that  he  bad  sold  100  tons  of  hay  at  S2 
Iier  ton.  This  was  met  by  a  simple  denial 
The  proof  was  that  (2  per  ton  was  the 
agreed  price.  For  a  failure  to  place  on 
board  the  cars,  no  counterclaim  or  rebate 
was  urged.  Under  these  circumstances,  we 
think  the  following  instruction,  thougn  com- 
plained of  by  the  plaintiff  in  error,  cTDbodied 
the  correct  principle  applicable  to  the  evi- 
dence as  submitted  to  the  jury:  -(9)  The 
Jury  is  instructed  that  if.  from  the  evidence 
in  this  case,  they  believe  that  in  the  year 
1889  plaintiff  sold  to  the  defendant  100  tons 
of  hay  in  the  stack  for  the  agreed  price  of 
$2  per  ton,  and  that  by  the  terms  of  sale  de- 
fendant was  to  bale  it,  and  the  plaintiff,  aft- 
er such  baling,  was  to  haul  it  to  the  railroad 
station,  and  put  it  on  board  the  cars,  and 
that  thereafter  the  defendant,  on  receiving 
rettims  of  the  sale  of  the  hay,  was  to  pay  for 
it;  and  If  the  Jury  further,  from  the  evidence, 
believe  that,  by  the  terms  of  sale,  the  100 
tons  sold  formed  a  part  of  165  tons,  or  any 
greater  number  of  tons,  in  stack,  and  that 
the  particular  stacks  which  the  defendant 
was  to  get  were  not  identified  or  separated 
from  the  other  stacks,— then  the  right  to  se- 
lect the  stacks  sold  was  in  the  defendant, 
:ind  if  he  afterwards  selected  the  stacks 
which  he  would  take,  by  using  a  part  there- 
of, or  otherwise  marking  the  stacks,  so  as 
to  Identify  them,  then  the  property  in  the 
stacks  so  selected  or  marked  would  vest  in 
the  defendant,  and  he  would  be  uable  to  pay 
the  plaintiff  therefor  at  the  rate  of  $2  per 
ton.  although  the  hay  was  not  haled  by  the 
defendant,  or  hauled  to  tbe  cars  by  the 
plaintiff.  Tn  such  case  the  plaintiff  would 
not  be  under  obligation  to  haul  it  until  It 
was  baled.  The  defendant  would  be  entitled 
to  such  time  for  baling  as  would  be  rea- 
sonably necessary  for  that  purpose,  if  no 
time  was  fixed  by  tbe  terms  of  sale;  and  if 
a  time  was  fixed,  then  such  time  should  gov- 
ern the  time  within  which  the  baling  was 
to  be  done.  On  the  other  hand,  if  the  jury, 
from  the  evidence,  believe  that  defendant 


made  a  selection  of  only  a  part  of  tbe  100 
tons  of  hay,  then  he  would  only  be  liable 
to  the  plaintiff  for  the  amount  selected  at 
the  agreed  price."  It  Is  annecessarr  to 
quote  the  instruction  given  in  relation  to  the 
straw,  for  the  principle  stated  therein  was 
the  same  as  Is  found  tn  the  above  instruction 
relative  to  tbe  bay. 

To  entlUe  himself  to  a  credit  of  $06.05,  the 
plaintiff  in  error  introduced  In  evidence  a 
check  signed  by  himself  for  said  amount, 
payable  to  the  defendant  in  error,  across 
which  was  stamped  by  the  drawee  the 
words:  "First  National  Bank.  Paid  March 
29tb,  1890.  Columbus,  Nebraska."  There 
was,  in  connection  with  this  check,  but  little 
satisfactory  testimony  given  by  Mr.  Barker, 
who  admitted  that  it  was  not  charged  to  the 
defendant  in  error  in  hte  account  with  him, 
but  said  that,  when  he  began  to  look  over 
his  papers  with  reference  to  making  a  de- 
fense, he  found  this  particular  check  marked 
"Paid,"  and  he  believed  it  to  have  been 
given  in  payment  upon  account  with  tbe 
plaintiff  in  error,  but  would  not  swear  posi- 
tively that  such  was  tbe  case.  Tbe  testi- 
mony of  the  defendant  in  error  and  of  Alfred 
Davles  was  that  this  check  was  made  bv 
Mr.  Barker,  upon  his  own  motion,  to  C.  R. 
Davlea,  in  payment  for  certa»n  property  pur- 
chased of  Alfred,  because  Alfred  was  then 
a  minor,  and  Mr,  Barker  did  not  wish  to 
depend  upon  his  indorsement  as  evidencing 
the  receipt  of  the  money  by  Alfred  upon  the 
said  check.  With  the  conclusion  reached  by 
the  Jury  upon  consideration  of  this  evidence 
w»  cannot  interfere. 

It  is  urged  that  the  verdict  was  not  sus- 
tained by  the  evidence;  but,  in  regard  to  this, 
also,  we  must  disagree  with  the  plaintiff  in  er- 
ror. There  was  ample  evidence  showing  that 
both  tbe  hay  and  the  straw  were  taken  and 
used  by  the  plaintiff  In  error,  and  that  the 
condition  of  payments  was  correctly  shown 
by  the  proofs  offered  by  the  defendant  in  er- 
ror.  Tbe  judgment  of  the  district  court  fa 
therefore  affirmed.  Affirmed. 


MONROE  et  al.  v.  HANSON  et  aL 

(Supreme  0>nrt  of  Nebraska.   Feb,  4,  1696.) 

Bona  Fids  Purcuasbk — Reh  Judicata — Lihita- 
Tios  OF  Actions. 

1.  The  finfliogs  of  a  trial  conrt  which  are 
sustained  by  finfficient  evidence  will  not  be  clls- 
turbed  on  appeal  to  this  ooiirt. 

2.  PoHSOKsioQ  of  real  estate  ia  ordiDarily  no 
tice  of  a  claim  of  right,  aod  is  notice  to  all  th« 
world  of  tbe  ri^ht  or  interest  tbe  person  hold- 
ing pusisession  may  have  in  the  property  over 
which  it  is  exercised. 

3.  It  Is  a  ^neral  rule  that  an  adjudication 
in  an  action  affects  only  those  who  are  parties 
to  tlie  action  or  in  privity  with  them. 

4.  An  action  in  which  it  in  Bought,  as  the 
relief  dPiiianded  by  the  plaintiff  or  a  cross  peti- 
tioner, to  forccloae  a  mechanic'ti  lien  against  the 
rights  or  interest  of  any  persr)n  in  the  property 
covt>n>d  thereby,  mnst  have  been  commenced 
within  two  yean  from  tbe  date  of  filing  the 
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USsOy  or  ft  !a  barred,  ao  far  as  the  rIgStt  to  foro- 
dose  the  lion  is  conoerned,  by  limitation. 
(Syllabus  by  the  Court) 

Appeal  from  dfstiict  court,  Buffalo  coimtr; 
Holcomb,  Judge. 

Action  by  James  Monroe  and  otbers  against 
Charles  Hanson  and  otbera.  To  the  Judg- 
ment rendered,  certain  defendants  bring  «^ 
ror.  Affirmed. 

Lamt>,  RIcketts  &  Wilson,  for  appellants. 
R.  A.  Moore,  for  appellees. 

HARRISON,  J.  This  Is  an  action  Insti- 
tuted May  7.  isau  by  James  Monroe,  to  fore- 
dose  a  mortgage  on  lot  871  In  Kearney,  Bnf- 
fUo  county.  Neb.  Charles  Hanson,  Nora  M. 
Jones,  W.  J.  Cooper,  Ode  Bros.,  and  some 
others  wm  made  defendants.  W.  J.  Cooper 
and  Cole  Bros,  filed  a  cross  petition,  in  which 
it  was  pleaded  that  they,  between  the  Ist  day 
of  October.  1886.  and  tiw  Ist  day  of  Janu- 
ary, 1887.  pursuant  to  a  contract  entered  Into 
with  Charles  B.  Hanson,  the  owner  of  the 
lot  described,  furnished  ttae  material,  and 
^aeed  In  a  brick  building  then  in  process  of 
oectfon  thereon  the  necessary  apparatus  or 
appliances  for  heating  the  same  by  steam, 
and  on  January  81. 1887,  filed  and  perfected 
a  ]iea  upon  the  premises  for  the  balance  due 
them  on  account,— f62S;  that  one  Walter 
Knntxen.  who  bad  a  mechanic's  lien  on  the 
iwemlses  InTolved  In  the  present  action,  com- 
menced suit  to  foreclose  ft  June  4,  1887.  In 
which  W.  J.  Cooper  and  Cole  Bros,  were 
made  parties,  and  filed  a  cross  petition  on 
Jane  27.  1887.  asking  a  foreclosure  of  their 
lien,  which  was  denied  them  In  the  trial 
court,  but  In  an  appeal  to  this  court  the  de- 
cree was  reversed,  and  they  wen  accorded 
a  foreclosure.  44  N.  W.  106S.  Their  peti- 
tion In  the  cose  at  bar  prayed  the  establish- 
ment of  their  Hen  as  a  first  and  prior  one. 
and  Its  foreclosure.  To  this  answer  and 
cross  petition.  Nora  M.  Jones,  of  defendants, 
pleaded  that  on  tbe  7th  day  ot  January,  1887, 
1^  purchase  from  R.  A.  Moore,  the  then  own- 
er of  the  premtoes  involTed  in  this  suit,  she 
became  ttae  owner  and  Immediately  assumed 
possession  of  them,  and  has  at  all  times  since 
retained  the  ownership  and  possession;  that 
the  deed  to  her  of  the  |nop»ty  bore  date  of 
January  8,  1887,  and  was  recorded  June  7. 
1887;  and  that  no  action  bad  ever  been  com- 
menced against  her  to  foreclose  ttae  lien  of 
W.  J.  Cooper  and  Cole  Bros.,  nor  taad  Its  fore- 
cloBore  erer  beoi  sought  In  any  action  In 
which  she  was  a  party;  that  mrae  than  two 
yean  bare  elapsed  tince  their  lien  was  filed, 
and  aoy  action  for  Its  enforcement  is  barred 
by  limitation.  The  trial  court  decided  the 
iMues  between  W.  J.  Cooper  and  Cole  Bros, 
and  Nora  M.  Jones  In  favor  of  Mrs.  Jones, 
and  rmdered  a  decree  accordingly,  from 
vtatcb  tbe  Uenholders  have  appealed  to  this 
court. 

It  appeared  Id  the  trial  of  tbe  present  case, 
ud  Is  undisputed,  that  on  June  4, 1887.  Knut- 
sen  cnnmenced  an  action  to  foreclose  a  me- 


chanic's Uen  on  ttae  premises  Involved  In  the 
case  now  under  consideration;  that  appel- 
lants taereln  wen  parties  to  ttaat  action,  filed 
tb^r  cross  petiti«i  to  foreclose  tbelr  lien, 
were  defeated  In  ttae  trial  court,  but  on  ap- 
peal to  ttais  court  were  sncceBSful,  and  ob- 
tatni^  the  raUef  sought  Nora  M.  Jones  was 
noi  made  a  party  to  the  Knutaen  suit  nor 
was  she  served  vrith  process  therrin.  Tlie 
premises  Involved  were  transferred  by 
Charles  E.  Hanson  to  R.  A.  Moore,  and  by 
Moon  to  Mrs.  Jones,  prior  to  the  time  the 
Knutsen  ease  was  commenced.  At  the  time 
the  property  was  so  transferred,  and  continu- 
ing to  and  including  tbe  time  of  the  pendency 
of  the  Knutsen  anlt  B.  K  Jones,  the  hus- 
band of  Nora  M.  Jones,  was  In  partnerahip 
with  R.  A.  Moore  In  the  law  and  real-estate 
business;  and  It  Is  claimed  for  appellants 
that  tbe  evidence  discloses  the  purchase  of 
this  property  from  Hanson  for  tbe  partner^ 
ship,  and  that  ttae  conveyance  to  Mrs.  Jones 
was  not  to  taer  In  taer  own  right,  but  tai  trust 
for  her  husband;  and  that  he,  although  not 
appearing  on  tbe  record  In  ttae  Knutzen  case 
as  a  party  thereto,  was  tiie  real  party  Inters 
ested.  and  litigated  tals  righte,  and  as  against 
this  particular  lien,  ttarougta  the  names  and 
defenses  of  R.  A.  Moore  and  Oharies  E.  Han- 
son, both  parties  to  that  suit,  and.  having  so 
Iffoceeded,  la  bound  1^  ttae  Judgment  therein. 
We  need  not  further  discuss  this  oontontlon 
than  to  say  that  the  facts  eatabtlahed  by  the 
testimony  warranted  the  trial  court  In  find- 
ing ttaat  tbe  property  was  sold  to  Nora  M. 
Jtmes  by  Moore,  and  conveyed  to  her.  not  In 
trust  for  her  husband,  but  as  her  Individual 
and  separate  property;  and  this  finding,  be- 
ing sustained  by  sufficient  evtdmce.  will  not 
be  disturbed. 

It  Is  contended  counsel  for  appellants 
that  "the  suit  In  which  the  decree  of  fore- 
closure ol  the  appellantEi*  mechanic's  Hen 
was  rmdered  was  properly  brought  against 
the  pereon  holding  the  legal  titie  of  record 
of  thla  property,  and  that.  If  other  persons 
an  afterwards  discovered  to  own  or  have  an 
Interest  In  tbe  proper^,  they  may  be  fore- 
closed In  equity  whenever  ttaelr  Interest  Is 
discovered";  als<^  "If  a  deed  to  a  purctaaser 
of  an  equity  of  redemption  has  not  been 
duly  recorded  at  the  time  of  ttae  bringing  of 
the  bill,  such  party  Is  not  a  necessary  par- 
ty so  far  as  to  render  the  proceedings  In- 
valid in  any  event,  and  he  Is  not  a  necessary 
party  even  unless  he  shows  affirmatively 
ttaat.  at  ttae  trial  that  was  bad,  the  plain- 
tiff taad  dtber  actual  or  constructive  notice 
of  the  conveyance  of  the  property  before 
suit  tMnugbt";  and.  further,  "If  tbe  nominal 
holfler  of  the  equity  of  redemption  or  the 
holdOT  of  an  equitable  title  Is  not  made  a 
party  In  a  suit  of  fordosnre,  be  may  be  pro- 
ceeded against  In  a  subsequent  suit,  and 
his  Interest  foredosed."  The  evidence  dis- 
closed that  Mrs.  Jones  purchased  the  proper- 
ty January  7,  1887;  that  It  wiis  conveyed  to 
taer  by  deed  dated  January  S,  18.S7,  but 
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which  was  not  recorded  until  June  T.  1887, 
or  three  days  subsequent  to  June  4,  1887, 
the  date  of  the  commencement  of  the  first 
action,  or  the  Knutzen  case,  by  which  name 
we  hare  designated  It  to  dlstlnsulsfa  it  from 
the  case  at  bar.   Tbe  deed  of  conveyance 
from  Moore  to  Mrs.  Jones  was  not  or  could 
not  he  produced  at  tbe  trial  of  the  case,  and  I 
tlie  record  of  the  same  was  Introduced.  On 
the  margin  of  tbe  page  of  the  book  In  and 
on  wbich  it  was  copied  appeared  the  fol- 
lowing statement:  "Original  Instrument  was 
presented  for  correction  on  NoTemt)er  SOtb, 
1882,  and  the  record  was  corrected  Iqr  add* 
log  the  name  of  H.  G.  Andrews  as  a  wit- 
ness thereto.    H.  H.  Seeley.  County  Clerk." 
It  Is  urged  for  appellants  that  it  appeared 
from  this  that  the  record  of  the  conveyance 
as  It  existed  on  Juno  7,  1887.  was  of  a  deed 
wbidi  was  not  properly  executed,  and  was 
not  notice  of  the  rights  of  tbe  grantee;  that 
"the  registration  of  a  deed  defectively  ex- 
ecuted is  not  notice."   If  the  recitals  of 
this  entry  on  the  mar^  of  tbe  page  of  tbe 
iMok  in  wbich  tbe  deed  was  recorded  can 
properly  be  said  to  be  evidence  of  anyttiing, 
they  would  seem  to  Indicate  tbat,  in  re- 
cording tbe  Instrument,  the  clerk  bad  omit- 
ted tbe  name  of  the  witness,  and  it  had  been 
presented  for  the  purpose  of  having  tbe 
correction  made,   tbe  omission  supplied, 
and  probably  tbe  failure  of  tbe  officer  to 
properly  record  the  instrument  could  not  be 
allowed  to  KH«]udlce  the  rights  of  the  par^ 
presenting  it  for  record.    We  need  not  de- 
cide this  question,  however,  but  may  pass 
It  witliont  expressing  onr  opinion,  as  it  was 
fully  established  by  the  evidence  tlut  Mrs. 
Jones,  when  she  purchased  the  property,  Im- 
mediately entered  into  tbe  possession  there- 
of, and  was  In  possession  of  It,  and  collect- 
ing the  rents,  at  the  time  tlie  Knutxen  salt 
was  commenced  and  tbe  cross  petition  of 
W.  J.  Cooper  and  Cole  Bros,  was  filed  there- 
in, and  during  and  after  its  pendency  and 
trioL    The  continued  possession  of  Mrs. 
Jones  was  notice  to  all  the  worid  of  her 
rights  in  tbe  premises  (Llpp  v.  Land  Hyudi- 
cate.  24  Neb.  (»2.  40  N.  W.  129);  and.  If  [ 
either  tbe  plsintllF  or  cross  petitioner  desir-  j 
ed  to  aflect  her  rights  by  tbe  decree  and  , 
Judgment  In  the  action,  she  should  have  i 
l>een  made  a  party  to  and  brought  Into  the  , 
suit,  and,  as  it  was  not  done,  she  was  not  ' 
bound  or  her  Interests  sffected  by  it.    it  Is  ; 
tbe  general  rule  that  no  person  can  be  af- 
fected by  any  Judicial  proceedings  to  whit^  | 
be  is  not  a  party,  and  a  Judgment  takes  ef-  ; 
feet  only  between  tbe  partiei^  and  gives  no  i 
lights  to  or  against  third  persons.   1  Freem.  i 
Jndgm.  i  154.    So  a  foreclosare  is  only  ef-  | 
fectual  agafncA  Uiose  interested  in  the  title  ; 
who  were  parties.   2  Bnlurd.  Real  Prop. 
517;  2  Jones,  Mortg.  lim-l-WQ;  Merriman 
V.  Hyde.  9  Neb.  113.  2  N.  W.  218.    "A  pei^ 
sou  wbo  is  not  party  to  a  suit  ordinarily  Is 
not  bound  by  tbe  adjudic-atlou,  nor  Is  a  suit 
deemed  commenced  against  one  until  he  ia 


made  a  party  to  it."  Green  v.  Sanford,  34 
Neb.  363.  61  N.  W.  907;  Dodge  v.  Ballraad 
Co.,  20  Neb.  276,  28  X.  W.  936. 

In  reference  to  the  right  to  Instltuta  tbe 
action  against  a  person  not  a  party  to  the 
prior  suit,  In  which  foreclosute  of  a  mechan- 
ic's lien  was  songbt.  or  In  a  sulwequeut  ac- 
tion, as  a  cross  petitioner,  to  litigate  the 
rights  of  such  person,  and  foreclose  tbe 
lien  as  to  the  into^st  of  such  person  in  tbe 
property  affected  thereby*  it  may  be  said 
that  the  subsequent  action  in  which  tbe 
foreclosure  of  tbe  lien  is  demanded,  either 
by  the  lienbcddw  as  plaintiff  or  as  cross  pe- 
titioner, must  be  commenced  within  the  life 
of  the  Uen.  or  wItlUn  two  years  after  tbe 
time  of  its  filing.  Tbe  Uen  of  W.  J.  Cooper 
and  Cole  Bros,  was  filed  Janoary  31,  1887. 
Tbe  suit  in  which  they  filed  their  cross  pe- 
tition praying  that  tbe  Ilea  be  estabUabed 
against  tbe  rights  of  Nora  M.  Jones  was  not 
oommeuoed  until  Hay  7,  1881,  more  than 
four  years  after  tbe  Uen  was  filed,  and  tbe 
right  of  action  tlieraon,  as  to  her  or  her 
Interest  in  the  property,  was  barred  by 
Umltetlon.  Bquler  t.  Parka,  06  Iowa,  408, 
9  M.  W.  824;  Green  v.  Sanford,  34  Neb.  363, 
51  N.  W.  807;  Burllngtau  v.  Cooper,  36  Nsb. 
78,  SS  N.  W.  1025;  Pickens  v.  Polk,  42  Neb. 
267,  60  N.  W.  566;  BaUard  v.  Tbompson.  40 
Neb.  B28,  58  N.  W.  1133.  Tbe  Judgment  of 
tbe  district  court  is  affirmed.  Affirmed. 


OHAHA  LOAN  &  TBUST  Ca  v. 
.   HOGEBOOM  et  aL 
(Supreme  Oomt  of  Nebraska.    Frt).  4,  1806.) 

RsOOaO  ON  ArPBAL— OOSOLCBIVSHISI. 

The  record  uf  the  trial  court  in  a31  appel- 
late proceeding  imparts  abiolate  verity.  If 
Buch  record  is  incomplete  or  incorrect,  tbe  rem- 
tidy  is  hy  appropriate  proceeding  to  secure  a  cor- 
rection thereof  in  the  lower  court. 
(Ryllabns      th«  Court.) 

ApiH^I  from  tllstrict  court,  Sarpy  county; 
Ambnise.  Judj^f. 

Action  by  tlie  (.>maha  I.oau  &.  Trust  Com- 
pany against  Hogeboom  and  others.  Judg- 
ment for  plitintllF.  Defendants  appeal.  Dis- 
missed. 

Chas.  F.  Tnttle.  tar  appellants.  F.  A,  Bro* 
gan.  for  appellee. 

l>OST,  J.  This  Is  a  motion  by  tbe  Omaha 
I.oan  ft  Trust  Compajiy.  the  appeUee,  to  dl»- 
mlHB  tbe  appeal  on  tbe  ground  tlut  it  was 
not  taken  within  the  prescribed  period  of 
six  months  after  the  date  of  tbe  final  decree. 
Two  transcripts  have  been  filed  in  this  court, 
both  showing  a  decree  rendered  March  27, 
1^5,  but  differing  in  this:  that  one,  tIk.  that 
filed  by  the  appellant.  Is  accompanied  by  a 
caption  In  which  appears  the  following  re^ 
cital:  "And  afterward,  on  the  2d  day  of 
April,  188^  there  was  filed  In  the  office  of 
tlie  clerk  of  the  district  court  a  decree,  and 
tbe  same  became  of  recor^  In  Journal  *P,* 
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page  dOO,  In  words  and  figures  following." 
It  la  conteDded  by  appellant  tbat  the  neces- 
sary  and  only  Inference  from  the  toregoii^ 
recital  Is  tbat  the  decree  was  not  In  fact 
entered  nntil  ApiU  ad,  and  that,  following 
Blckel  V.  Untcber,  SO  Neb.  7111,  SA  N.  W.  WW, 
and  Ward  t.  Urmson,  40  Neb.  iSXi,  S»  N.  W. 
97.  the  amiMal  taken  October  lat  flawing 
was  within  tbe  Htatutory  time.  The  state- 
ment of  the  caption  regarding  tbe  date  of  tbe 
flUng  of  the  decree  does  not  pniport  to  be  a 
part  of  tbe  record  of  tbe  diatiict  court,  bat  Is 
a  mere  recital  superadded  by  tbe  clerk,  and 
indicating.  If  It  la  to  be  regarded  for  any 
purpose,  that  tbe  draft  of  the  decree  prerl- 
oosly  rendered  and  entered  of  record  wma  on 
the  day  named  lodged  In  tbe  derk's  (rtUce 
and  pJaced  with  the  files  of  the  cause.  It 
was  aald  In  Blckel  t.  Dntcber  tbat  the  time 
for  appeal  begins  to  run  agaluat  tbe  appel- 
lant whenoTor  it  la  within  his  power  to  com- 
ply with  the  statute  regulating  appeals  by 
procnring  a  transcript  of  the  proceedings  of 
the  district  court.  But  In  neither  of  tbe 
cases  cited  was  it  intimated  that  tbia  court 
would  look  outside  of  tbe  record  of  the  trial 
court  for  tbe  date  of  the  order  or  decree  ap- 
pealed from,  it  Is  true  tbat  afildarlts  were 
receiTed,  Ixit  without  objection,  in  Blckel  t. 
Dutcber,  tendint;  tc  prove  tbat  the  decree 
was  rendered  on  a  day  other  than  that  uhown 
by  the  record;  Tbey  were  not,  however, 
seriously  urged  or  considered  for  tbe  purpose 
of  contradicting  tbe  record  of  tbe  district 
court,  and  the  decision  In  that  case,  as  shown 
by  tbe  opinion,  rests  upon  entirely  different 
grotmdH.  In  State  t.  Hopewell.  35  Neb.  822, 
53  N.  W.  UDO.  It  was  held  tbat  tlie  record  of 
the  trial  court  is,  on  appeal  to  this  court,  eon- 
closiTe  evidence  of  the  date  of  the  order  or 
decree  appealed  from.  And  If  the  record  is 
iQcorrect,  tbe  remedy  Is  by  direct  proceeding 
to  secure  a  cori'ec'tloQ  thereof  In  tbat  court. 
L4ke  views  are  expressed,  also,  in  Ua^erty 
T.  Walker,  21  Neb.  5»«,  33  N.  W.  244;  Wor- 
fey  V.  Shong.  35  Neb.  311.  53  N.  W.  72; 
McAllister  v.  State,  81  Ind.  2r>l>.  Tbe  rule 
recognized  In  the  cases  cited  is  without  doubt 
ipplicable  to  tbe  case  at  bar.  It  follows  that 
the  appeal  was  not  taken  wlthiu  the  statu- 
tory time,  and  that  the  motion  to  dismiss 
must  be  sustained.  Motion  to  dismiss  sus- 
tained. 


BURLINGTON  &  M.  R.  R.  CO.  IN  NE- 
BRASKA V.  MARTIN. 

(Snpteme  Coort  of  Nebraska.    Feb.  4,  189(1.) 

KioBT  TO  AppbaLt—Pabtirs  im  Interbst. 

1.  The  psrtteB  to  a  judgment,  or  their  priv- 
ies alone,  can  prow.cQto  an  appeal  or  petition  in 
mor. 

2.  A  petitioa  in  error  will  be  dismiflsed  where 
it  is  prosecuted  by  one  who  has  no  interest  in 
die  controverxy,  and  against  whom  no  Judgment 
has  been  enteted. 

(Sjrllaltia  by  tbe  Court.) 


Error  to  district  court,  Adams  county; 
Beall,  Judge 

Action  by  Laura  Martin  against  tbe  Bur- 
lington &  Mlssontl  River  Railroad  Company  in 
Nebraska.  The  Chicagt^  Burllngtim  &  Qulncy 
Railroad  Company  was  substituted  as  defend- 
ant Judgment  for  plaintiff,  and  the  Bur- 
lington &  Missouri  River  Railroad  Company 
in  Nebraska  brings  error.  Dismissed. 

W.  S.  Morlan  and  Marquett  &  Deweese,  tor 
plalntlir  In  error.  Batty  &  Dnngan  and  John 
Doniphan,  for  defendant  in  error. 

NORVAL,  J.  A  suit  was  instituted  In  the 
district  court  of  Adams  county  by  Laura  Mar- 
tin, administratrix  of  the  estate  of  James  Mar- 
tin, deceased,  against  the  Burlington  &  Mis- 
souri River  Railroad  Company  in  Nebraska 
to  recover  damages  for  negligently  causing 
tbe  death  of  ber  husband.  After  tbe  peti- 
tion and  answer  were  filed,  by  order  of  tbe 
court  below  the  Chicago,  Burlington  &  Quincy 
Railroad  Company  was  substituted  as  party 
defendant  in  tbe  cause.  Instead  of  the  corpo- 
ratloD  first  above  named.  Upon  the  trial  a 
verdict  was  returned  in  favor  of  the  plalntilF 
against  the  substituted  defendant  for  ^,000, 
which  was  foUowed  by  a  Judgment  for  a  like 
sum.  To  reverse  whlcb  tbe  Burlington  & 
Missouri  River  Railroad  Company  In  Nebraa- 
ka  has  prosecuted  a  petltljn  In  mor,  In  Its 
own  name,  to  this  court. 

The  proceedings  must  be  dismissed,  since  it 
does  not  appear  from  the  record  tbat  this 
plaintiff  in  error  la  in  any  manner  Interested 
in  the  controversy,  or  affected  by  tbe  Judg- 
ment sought  to  be  reviewed.  It  la  disclosed 
that  after  the  said  order  of  substitution  was 
luade  the  title  of  tbe  cause  was  changed,  and 
all  papers  thereafter  filed  therein,  and  the 
bill  of  exceptions,  verdict,  and  judgment  were 
entitled  "Laura  Martin, Administratrix,  Plain- 
tiff, V.  ChloaRo.  Burlingtmi  &  Qulncy  R.  R. 
Co..  Defendant."  This  plaintiff  In  error  waa 
completely  dropped  out  of  the  case  when  the 
order  of  substitution  was  entered,  appeared 
uo  further  therein,  and  no  Judgment  was  ren- 
dered against  it;  therefore  tiiere  Is  not  any- 
thing of  whlcb  It  could  cmnplaln.  Certainly 
it  cannot  champion  tbe  lost  cause  of  another 
.separate  and  distinct  cwporatlon,  not  before 
the  court,  unless  a  privity  bf  Interest  Is  shown, 
which  Is  not  the  case  before  us  so  far  as  we 
can  gather  from  the  record.  It  Is  only  the 
parties  to  a  Judgment,  or  their  privies,  who 
can  prosecute  an  appeal  or  petition  In  error. 
Elliott  App.  Proc.  S  m  et  aeq..  and  cases 
there  dted.  Dismissed. 


WARREN  V.  SADILBK. 

(Supreme  Court  of  Nebraska.    Feb.  4,  189A.) 

PCBLic  Ofpiger — Actios  pok  Miscondcct — Jdhis- 
MGTiON  OP  Justice, 

1.  A  juKtke  ol  tln>  iM^ncc  Iiuh  no  jurisdiction 
to  hear  and  deterniiue  ao  aotioo- brought  agoiust 
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a  public  office/  for  misconduct  in  office.  Rule 
applied. 

2.  Eeld,  xhat  the  findiogs  are  sufficient  to 
rapport  the  judement. 
(SyUabuB  by  the  Court.) 

Error  to  district  court,  Saline  county;  Bash, 
Judge. 

Action  by  Joshua  Warren  against  Frank  J. 
Sadilek.  There  was  a  Judgment  of  dismissal, 
and  plaintiff  brings  error.  Affirmed. 

J.  D.  Pope,  for  plaintiff  in  error.  E.  B. 
McGlntle  and  A.  8.  Sands,  for  defendant  in 
error. 

NORVALv  3.  This  action  was  brought  by 
Joshua  Warren  against  Frank  J.  Sadliek,  be- 
fore a  Justice  of  the  peace,  to  recover  the 
sum  of  V11.44.  Plaintiff  had  judgment  for 
the  Amount  claimed,  and  defendant  prosecut- 
ed error  to  the  strict  court,  where  a  judg- 
ment of  reversal  was  entered  and  the  action 
'  dismissed.  Plaintiff  brings  the  case  to  this 
court  on  emv. 

The  main  question  presented  by  the  record 
for  decision  Is  whether  the  justice  of  the 
peace  bad  jntlsdictim  of  the  sabject-matter 
of  the  acttm.  Section  907  of  the  Code  of 
Civil  Procedure  HHrorldes  that  "justices  sball 
not  liave  cognisance  of  any  action:  •  *  • 
Third.  In  actions  against  justices  of  the 
peace  or  other  officers  for  misconduct  In  of- 
fice, except  In  cases  provided  for  In'this  title." 
This  statute  spedflcally  prohibits  one  justice 
of  the  peace  from  adjudicating  upon  the  offi- 
cial misconduct  of  another  justice  of  the 
peace  or  other  public  officer.  Therefore,  if 
this  actitm  Is  predicated  upon  the  official  mis- 
conduct of  the  defendant  while  in  oflicfl.  as 
is  claimed  by  the  defmdant,  the  justice  had 
no  power  to  hear  and  determine  tiie  same; 
and  the  judgment  of  the  justice  was  jnoparly 
reversed  for  want  of  jurisdiction  to  render  It. 
The  bill  of  particnlars  alleges.  In  substance 
and  effect  that  the  defendant  was  and  Is  the 
county  treasurer  of  Saline  county;  that  on 
the  28th  day  of  July,  1891,  there  was  due 
from  the  plaintiff,  as  taxes  on  pwsonal  prop- 
erty for  the  year  U89,  the  sum  of  949.20; 
that  on  said  d&y  demand  was  made  upon 
plaintiff  for  said  money,  through  the  defend- 
ant's tax  collector,  which  sum  the  plaintiff 
paid  on  the  following  day,  and  received  credit 
therefor  In  payment  of  his  said  taxes;  that 
afterwards  the  defendant  issued  a  distress 
warrant  for  the  said  sum  of  $49.20  against 
phtintlff  for  his  personal  taxes  of  1889,-  which 
writ  was  levied  upon  certain  personal  prop- 
erty of  t^lntifl  on  July  31,  1891,  and  to  pre- 
vent the  sale  thereof  under  said  levy,  plain- 
tiff paid  the  defendant,  under  protcNBt,  the 
amouDt  demanded  by  him,  to  wit,  $60.67,  the 
same  being  the  above  amount  of  taxes  for  the 
year  1888  and  $11.47  costs,  fees,  and  charges 
made  under  said  writ;  and  that  subsequent- 
ly defendant  returned  to  plaintiff  the  sum  of 
$49.23.  This  action  Is  to  recover  the  amount 
aforesaid  paid  as  fees  and  costs.  Do  these 
facts  show  that  the  gist  of  the  action  is  the 


official  mlBocmduct  of  the  defendant  as  coun- 
ty treasurer?  We  must  answer  the  question 
In  the  affirmative.  It  Is  disclosed  that  he  re- 
ctfved  and  eolletrted  the  moneys  from  the 
plaintiff,  not  as  an  Individual,  but  In  Us  offi- 
cial capacity.  The  taxes  npon  which  the  dis- 
tress warrant  was  Issued  had  almdy  been 
paid,  and  to  release  his  pn^^erty  from  the 
levy  the  plaintiff  vras  compelled  to  pay  them 
again,  as  well  as  more  than  $11  for  costs. 
The  taxes  having  been  previously  received  by 
the  county  treasurer,  he  ms  not  entitled  to 
fees  or  costs.  If  the  acts  of  the  defendant 
do  not  establish  official  misconduct,  or,  as  ex- 
pressed in  the  statute,  "mlscmiduct  In  office," 
then  it  is  scarcely  possible  tor  a  ca«toe  of  ac- 
tion against  a  county  treasurer  for  official 
miscondufit  to  ever  accrue.  It  is  of  the  offi- 
cial acts  and  conduct  of  the  defendant,  and 
not  ot  his  personal  actions,  that  comphtint  Is 
made.  Nelhardt  v.  Kilmer.  12  Neb.  36,  10 
N.  W.  681.  is  not  in  point.  As  the  fact  al- 
leged constitutes  misctmduct  in  vIRce,  -  the 
justice  had  no  jurisdiction  of  the  action. 

It  la  Insisted  that  the  finding  of  the  dis- 
trict court  Is  Insnffldent  to  sustain  the  Judg- 
ment of  reversal.  The  finding  vras  that  er- 
ror existed  as  alleged  In  the  petition  In  error. 
This  pleading  contained  four  assignments. 
vlE.:  (1)  The  bill  of  particulars  ftUls  to  state 
a  cause  of  action.  (2)  The  justice  court  had 
no  jurisdiction  to  hear  and  determine  the 
acticn.  ^  The  action  Is  brought  for  alleged 
misconduct  In  office  of  the  defendant  as  coun- 
ty treasurer,  and  said  justice  court  Is  «- 
pressly  prohibited  1^  law  from  assuming  to 
hear  and  determhie  said  cause.  (4)  The  judg- 
ment of  the  justice  court  Is  wholly  vrithoat 
jurisdiction  of  the  subject-mstter,  and  void. 
The  general  finding  by  the  district  court  of 
error  In  the  record  was  sufficient,  without 
specifying  wbtch  assignment  of  the  petition 
In  error  was  sustained.  Haller  v.  Blaco,  14 
Neb.  196.  15  N.  W.  348.  The  judgment  of 
the  court  below  la  affirmed.  Affirmed. 


GILCEEST  V.  NANTKER. 
(Supreme  Court  of  Nebraska.    Feb.  4,  1896.) 

Pbtitioii  vok  Skw  Trui«— llBBrrOBioim  Cadsi 

op  Actios. 

A  petition  by  a  plaintiff  for  a  ue\r  trial, 
under  section  002  of  the  Code,  after  the  term  at 
which  judRinent  was  rendered,  is  properly  de- 
nied where  the  petition  in  the  origrlnal  suit  f«ila 
to  state  sufficient  facta  to  have  supported  a 
judgment  in  his  favor,  and  where  it  does  not  ap- 
pear that  his  alleKeo  cause  of  action  ia  meritori- 
ous. 

(Syllabiia  b;  thi.  Court.) 

Error  to  district  court,  Buffalo  county; 
Holcomb,  Judge. 

Action  by  F.  H  Oilcrest  against  Henry 
Nantker.  Judgment  for  defendant.  Plain* 
tiff  brings  error.  Affirmed. 

R.  A.  Moore,  for  plaintiff  In  error.  Mars- 
ton  &  Nevlus,  for  defendant  lu  error. 
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NORYAL,  J.  Tbls  vas  an  actloD  In  equity 
orougbt  Id  the  court  below  by  the  plaintiff 
in  error  against  Henry  Nantker  to  obtain  a 
new  trial  lu  a  snit  at  law  between  the  saiue 
parties.  A  ^neral  demurrer  to  the  petition 
was  sustained,  and  the  cause  dismissed. 
The  ori^nal  action  was  to  recover  damages 
for  alleged  deceit  and  false  representations 
in  the  rale  of  a  horse  by  Nantker  to  611- 
crest.  The  verdict  was  for  the  defendant. 
Plaintiff's  motion  for  a  new  trial  was  over- 
mled,  and  Judgment  was  rendered  for  the 
defendant  which  was  affirmed  by  tblK  routt 
at  the  September,  IS&i,  term,  for  the  n^a^on 
the  petition  failed  to  state  a  cause  of  action. 
The  record  shows  that  the  district  court  of- 
fered, in  the  original  cause,  to  sustain  the 
motion  for  a  new  trial,  and  permit  the  plain- 
tiff to  amend  his  petition,  conditioned  alone 
that  the  costs  of  the  trial  should  be  taxed  to 
the  plaintiff.  Gilci-est,  by  his  attorney,  elect- 
ed to  stand  apon  his  mo^on,  and  declined  to 
amend  his  iKtitlon.  whereupon  said  motion 
was  overruled.  The  facts  set  forth  lu  the 
application  for  equitable  relief  against  the 
judgment,  briefly  stated,  are  these:  That, 
when  the  motion  for  a  new  trial  came  on  tot 
bearing  and  decision,  B.  A.  Moore,  who  had 
represented  the  plaintiff  In  the  cause  from 
Its  Inception,  appeared  for  said  phtintlff,  and 
eli><'ted,  for  blm,  to  stand  upon  said  motion, 
and  oot  to  submit  to  the  order  of  the  court 
relating  to  amending  of  the  petition  and. the 
taxing  of  costs;  that  said  election  was  made 
without  said  attorney  consulting  with  bis 
cUent,  and  while  plaintiff  was  absent  from 
Buffalo  county,  he  being  at  the  time  In  the 
city  of  Omaha,  and  possessing  no  knowledge 
that  the  motion  would  be  called  up  In  his 
absence  from  the  county;  that  on  bis  return 
from  Omaha,  ^nd  before  be  had  an  opirar- 
tanlty  to  consult  with  bis  said  attorney,  he 
was  taken  dangerously  111.  and  by  reason 
thereof  was  confined  to  his  IkhI  for  the  pe- 
riod of  two  or  three  months  thereafter,  and 
notil  after  the  adjournment  of  the  term  of 
court  at  which  the  judgment  was  pro- 
nounced; that  during  said  illuess  be  was 
prohibited  by  his  physician  from  consultiu;; 
with  the  memt>er8  of  his  own  family,  or  oth- 
<'rs.  upon  matters  of  business,— much  less, 
liis  said  attorney;  that  as  soon  as  plaintiff 
recoTered  from  said  illness,  and  was  able  ro 
<Tjnverse  with  his  attorney,  he  w^as  Informed 
by  Mr.  Moore  of  the  order  of  the  court,  and 
the  dlsposltiou  made  of  the  case,  whereupon 
he  instructed  his  attorney  that  he  desli-ed  to 
abide  the  order  of  the  court  made  In  passing 
apon  the  motion  for  a  new  trial,  and  submit 
to  the  payment  of  costs;  and  the  petition  for 
a  new  trial  was  soon  thereafter  prepared  and 

The  petition  for  a  new  trial  was  made  aft- 
t-r  the  term  at  which  the  judgment  complain- 
ed of  was  rendered,  and  is  based  upon  imra- 
craph  7  of  section  G02  of  the  Code  of  Civil 
Procedure,  which  provides  for  granting  new 
trials  **for  unavoidable  casualty  or  mlsfor- 
vjI)6n.w.iio.1 — 2 


I  tune,  preventing  the  party  from  prosecuting 
I  or  defending."    Whether  the  facts  alleged  In 
I  the  application  bring  the  case  within  the 
'  quoted  provision  of  the  statute,  we  do  not 
'  decide,  since  It  is  clear,  from  other  consldera- 
I  tlons  hereafter  stated,  that  the  demurrer  to 
I  the  petition  was  rightfully  sustained  on  an- 
'  other  ground.    The  petition  in  the  original 
suit  did  not  staie  a  cause  of  action.  This, 
as  already  mentioned,  was  decided  in  Gil- 
crest  V.  Nantker,  42  Neb.  561.  GO  N.  W.  906, 
i  and  wherein  the  pleading  was  defective  need 
:  not  be  restated.  The  averments  being  Insuffi- 
cient to  entitle  the  plaintiff  to  recover,  it  Is 
obvious  that  a  new  trial.  If  granted,  would 
have  been  a  barren  victory,  unless  an  amend- 
ed [Ktitlon  was  filed.    True,  plaintiff  might 
have  recast  his  pleading.  If  the  facts  would 
j  allow  him  to  do  so;  but  bis  application  for 
:  a  new  trial  contains  no  averment  that  the 
defects  in  the  petition  could  be  remedied  by 
'  amendment,  nor  that  be  has  a  meritorious 
I  cause  of  action,  and  no  fact  constituting  bis 
alleged  cause  of  action  is  pleaded.  This 
court  has  held,  where  a  defendant  petitions 
for  a  new  trial  after  the  term  at  which  judg- 
ment was  entered,  be  must  plead  the  facts 
showing  that  his  alleged  defense  is  meritori- 
ous, otherwise  his  application  will  be  defect- 
ive.    Gould  v.  I-oughrau,  19  Neb.  392,  27  N. 
W.  397;  Railroad  Co  v.  Manning.  23  Neb. 
I  552,  37  N.  W.  462:  Osborn  v.  Gehr,  29  Neb. 
I  661.  4G  X.  W.  84;  Insurance  Co.  v.  Meyer, 
j  30  Neb.  135.  46  N.  W.  292;  Hughes  v.  Hoo- 
'  sel,  33  Neb.  703.  50  N  W.  1127;  Petalka  v. 
I  Fltle,  33  Neb.  75((.  51  N.  W.  131.    And,  when 
,  a  new  trial  is  sought  after  the  term  by  a 
plaintiff,  it  must  appear  that  be  has  a  valid 
cause  of  action.    Proctor  \.  Pettltt,  25  Neb. 
96,  41  N.  W.  131;  Thompson  v.  Sharp,  17 
Neb.  69,  22  N.  W.  78.    Since  the  application 
for  a  new  trial  fails  to  disclose  that  plaintiff 
has  any  cause  for  action  against  the  defend- 
ant, the  district  court  did  not  err  Id  bus- 
taJnlng  the  demurrer. 

The  litlgiition  concerning  the  horse  in  con- 
troversy, "now  in  the  land  of  shadows,'*— so 
we  are  advised  by  the  very  Interesting  and 
able  brief  ot  counsel  for  defendant,— has 
been  protracted  and  varied.  To  this  plain- 
tiff it  has  been  both  expensive  and  fruitless, 
and  having  failed  to  obtain  relief  in  equity,  as 
well  as  at  law.  may  we  express  the  hope 
that  that  poor  old  horse  may  never  be  the 
subject  of  farther  Investigation  before  any 
earthly  tribunal.  Affirmed. 


MANNING  V.  CONNELL  et  aL 

(Supreme  Court  of  Nebra»lca.    Feb.  4,  1896.) 

ArPEALABLS  ObDSR — DISSOLUTION  OF  ReBTKAININO 

Okdkk. 

The  orders  sought  to  be  reviewed  upon 
petition  'r  error.  beinK  only  for  the  diHsolution 
of  a  tempoiHry  reRtraimng  order,  aud  in  denial  of 
a  temiwrary  injanctinii,  it  is  held  that  neither  of 
these  la  a  flnul  order,  and  this  proceeding  Is 
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therefore  dismiBst-d.  Bartram  t.  Bberiiuin,  65 
N.  W.  788.  46  Neb.  — .  followed. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Douglas  county; 
Ogdeo.  Judge. 

Action  by  Joseph  P.  Maoutug  againft  Wil- 
liam J.  ConneU  and  William  L.  IViibody. 
From  an  order  vacating  a  teaipttiary  re- 
straining order,  plaintiff  brings  error.  Dis- 
missed. 

D.  Van  Ktten.  for  plaintiff  In  wmr.  Oon- 
nell  &  Ives,  for  defendants  In  error. 

RYAN,  C.  In  the  district  court  of  Doughis 
county  plaiuUff  obtained  the  following  tem- 
porarv  restrainiug  order:    "Upon  reading 
the  petition  of  plaintiff  in  the  foregoing  ac- 
tion, duly  Terifled,  and  for  good  cause  shown, 
it  is  ordered  that  the  application  of  the 
plaintiff,  Joseph  P.  Manning,  for  an  order 
of  injunction  as  prayed  In  said  action,  be. 
and  the  same  te  hereby,  set  for  hearing  on 
Saturday,  the  2l8t  day  of  January,  loiJ8.  at 
10  o'clock  In  the  forenoon  of  that  day.  or  as 
soon  thereafter  as  the  same  can  be  heard  at 
court  room  number  1,  at  the  courthouse  In 
the  said  county  of  Douglas,  and  tliat  notice 
of  the  hearing  of  this  ordei-  be  given  to  de- 
fendant by  Thursday,  January  19. 1893;  and, 
it  is  hereby  further  ordered  by  the  rourt 
that  a  restraining  order  be,  and  the  same  is 
hereby,  allowed,  restrainhiK  and  enjolulng 
the  said  defendants,  and  thrfr  agents,  serv- 
ants, employes,  and  representatives,  as  pray- 
ed in  said  petition,  to  be  and  continue  In 
full  foroe  and  effect  until  the  hearing  and 
tlnal  determination  of  the  application  of  said 
plaintiff  for  said  order  of  injunction  herein, 
and  until  the  further  order  of  court  in  that 
regard,  opou  plaintiff  executing  an  under- 
taking In  the  sum  of  five  hundred  dollars  as 
required  by  law. '  On  hearing  for  the  pur- 
poses in  the  above  order  Indicated,  the  tem- 
porary restraining  order  was  vacated,  and 
the  temporary  Injunction  prayed  was  re- 
fused and  denied.  By  petition  In  error  plain- 
tiff seeks  to  have  the  above  reviewed  as 
flnal  orders.   The  quotation  of  the  entire  re- 
straining Older,  supplemented  by  a  full  de- 
scription of  the  orders  sought  to  be  review- 
ed, shows  that  this  case  falls  within  the 
rule  announced  and  enforced  in  Bartram  v. 
Sherman,  46  Neb.  — ,  66  N.  W.  789.  For  the 
reason  that,  as  Indicated,  the  orders  rought 
to  be  reviewed  are  not  final,  this  proceeding 
Is  dismissed.  DismlHsed. 


SANDER8  V.  WBDEKING  et  aL 
(Suprt-me  Court  of  Nebraska.    Feb.  4,  189a) 

RSTIBW  OS  APPBAI/— St'PFlClESCT  OP  BVinBSCB— 

iHDOiiBSR  or  NoTS— Bona  Fidk  Pdkuhaber. 
The  Bpedal  verdicts  in  tliis  case  are 
found,  otHtU  examination,  to  be  auBtniued  by  suf- 
ficient evidence.  The  judgmpnt  upon  a  general 
verdict,  in  accord  with  the  special  finUmgs,  is 
affirmed. 

(Syilabus  by  the  Court) 


Error  to  district  court,  Fillmore  county; 
xlastlngs,  Judge. 

Action  by  A.  B.  Sanders  against  WlUiam 
Wedeklog  and  Christ.  Wedekins.  J  ndg- 
ment  for  defendants.  Plaintiff  brings  error. 
Affirmed. 

J.  D.  Pope,  for  plaintiff  In  error.  Billings 
&  BllllLg^  and  O.  M.  Quackenbush,  for  de- 
feudauts  in  e'Tor. 

RYAN,  C.   This  action  was  brought  by 
plaintifl'  In  eti-or  as  indorsee  upon  a  promis- 
sory note  for  *:iOU,  made  by  the  defendants 
In  error  to  the  I'eople's  Bank  of  Tobias.  The 
defense  of   u^ury  was   sustained   by  the 
llDdlngs  and  verdict  of  the  Jnry.  and  the 
sole  Questiiin  presented  for  our  determination 
iB  whether  or  not  these  findings  and  this 
judgment  adverse  to  the  plaintiff  In  error 
were  sustained  by  sutUcleut  evidence.  When 
the  note  was  giveu,  Worden  A.  Sanders,  a 
Him  of  the  ptalutlff  in  error,  waa  assistant 
rashier  of  the  twiik  atwve  named,  though  it 
appearti  that  his  duties  as  such  asalstaut 
i-ashier  admitted  of  bis  devoting  attention  to 
hiB  tiiide  of  Jeweler  in  a  building  different 
from  tliat  in  which  the  bauking  business  was 
conduiUtl.    tie  was.  however,  in  the  liank 
when  the  caHhler,  Stanley  Larsen,  made  tije 
loan  to  the  defendaots  in  error,  which  is  con- 
ceded in  its  tuueptlou  to  liave  been  usurious, 
it  was  the  custom  of  this  bank  to  loan  at 
usurious  rates,  and  the  aaslBtant  eashier  was 
aware  of  this;   for.  upou  being  asked  at 
what  rate  thiR  bank  made  loans,  he  told  one 
of  tile  ciefemiantB  in  eri-or  tliat  it  was  2  |Hrr 
cent,  a  month  on  short  time,  but  that.  If  a 
man  took  lots  of  money  for  six  mouths.  It 
would  bo  cheaper.    When  the  cashier  of  the 
bank  was  arranging  for  this  #»artieular  loan, 
the  assistant  cashier  was  near  by.  In  the 
same  room:  and.  as  one  of  the  defendants 
testified,  he  was  within  hearing  distance  of 
the  conversation,  carried  on.  as  it  was,  lu 
an  ordinary  tone  of  voice  by  each  party. 
Immediately  after  this  note  was  taken.  It  waa 
transfen-ed  by  the  following  Indorsement: 
"Fay  to  A.  B.  Sanders,  without  recourse  on 
me."  Stanley  Laraen,  Gas."  The  payment  for 
the  transfer  of  this  note.  It  waa  testified 
without  contradiction, 'was  made  by  Worden 
A.  Sanders.  Whether  this  payment  was  with 
his  own  means,  whereby  he  became  the  own- 
er of  this  note,  and  afterwards  transferi-ed 
It  to  hhj  father,  or  whether  he  Iwught  wllli 
means  of  his  father  In  his  liauds,  were  prop- 
ositions conteRte<l  and  submitted  to  the  Jur>-. 
which,  by  spwiai  verdict,  found  the  latter  es- 
tablished by  the  proofs.  The  fact  that  the 
1    indorsement  wua  made  by  the  cashier  di- 
rectly to  A.  B.  Sanders  would  seem  entitled 
to  some  weight,  as  imlicating  that,  in  this 
?    purchasing.  Worden  A.  Snuders  was  acting 
-    as  the  agent  of  his  father.   He,  however,  dc- 
'    nlod  fhat  this  was  the  case,  and  testified  that 
'    his  father  had  looiieil  him  JtlOO,  to  be  re- 
loaned  by  Wordeu  'it.  his  own.  and  that,  bar- 
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fog  bought  this  note  with  a  part  of  tils  mon- 
ey, be  caused  it  to  be  Indorsed  to  tals  fatber 
direct.  In  part  payment  of  said  $600  whlcb 
be  was  owing.  D.  H  Conaut,  who  was  coun- 
t7  Judge  when  the  case  was  tried  In  the 
county  court,  testified  in  the  district  court 
that,  on  the  trial  before  him,  plaintiff  in  er- 
ror bad  testUled  that  bis  son  bad  purchased 
the  note  for  tbe  plaintiff  in  error.  In  this 
Mr.  Conant  was  corroborated  by  one  of  tbe 
defendants  In  error  On  these  two  proposi- 
tions of  facts— First,  that  Worden  A.  San- 
ders, at  the  time  of  tbe  purchase  of  the  note, 
had  knowledge  ot  such  facts  tUat  the  de- 
fense of  usury  against  blm  could  properly  be 
shown;  and,  second,  that  ttils  bound  his  fa- 
ther, for  whom  he  wan  acting  as  agent  — 
there  was  sultlclent  evidence  to  sustain  the 
rerdlet  of  tbe  juiy.  Ther'  Is  presented  by 
the  record  no  other  question,  and  the  Judg- 
ment of  tbe  district  court  la  atttrmed.  Af- 
firmed. 


SMITH  T.  JONES.  Sheriff,  et  al. 
(Sapreme  Court  of  Nebraska.    Feb.  4.  1806.) 

ACTHOKITT  or  ATTORNBT— RkLKASB  or  DSBTOS— 
RATtriC«TION. 

1.  An  attorney  employed  to  collect  a  debt 
Iiu  not.  by  virtue  of  biB  general  employment, 
anthorit;  to  release  a  debtor  except  uimq  par- 
Dent  of  the  full  amount  of  the  debt  iu  mouey. 

2.  Eridence  examined,  and  hHd  iDflufficieot 
to  anthorixe  attorneys  to  make  fi  contraet.  as 
daimed  hy  plaintiff,  for  the  release  of  a  jndg- 
awnt. 

tflyllabua  by  the  ConrLi 

Appeal  from  district  court,  Custer  county; 
Nenile.  Judge. 

Action  by  Humphrey  Smith  against  James 
B.  Jones,  sheriff,  and  others.  Judgment  for 
plaintiff.  Defendants  appeal.  Reversed  and 
dtsmiased. 

Damall&Kirkpatrick.  for  appellants.  O'Neill 
£  Morgan,  for  appellee. 

IKVINE,  C.  This  was  an  action  by  the 
appellee  against  Jones,  the  sheriff  of  Custer 
comity,  Foster,  his  deputy,  and  the  Farmers' 
&  Merchants'  Insurance  Company,  to  restrain 
the  defendants  from  tbe  enforcement  of  a 
Judgment  of  a  Justice  of  tbe  pence  obtalued 
by  the  Insurance  company  against  Smith. 

Keiief  against  tbe  Judgment  was  sought  on 
tlie  ground  that,  after  the  Judgment  was  ren- 
dered (qnotlug  the  petition),  "tbe  Farmers*  & 
Merchants'  Insurance  Company  ackuowledg- 
pd  the  payment  of  said  Judgment,  and  receipt- 
ed for  same  in  the  following  words  and  fig- 
ures, to  wit:  'Brolcen  Bow.  Sept.  8.  1890.  Re- 
ceived of  Humphrey  Smith,  two  dollars,  one- 
half  costs  Farmers'  &  Mcivhauts'  Insurance 
Co.  T8.  Smith;  also  application  for  $3.OX>.00 
insurance,— in  consideration  of  which  we  agree 
to  release  Judgment  in  this  case.  Klrkpat- 
rick  k  Holcomb,  Attorneys  for  Plaintiff..' " 
The  eridence  shows  that,  after  the  judgmeut 
was  obtained,  an  agreement  was  entered  Into 
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between  Smith  and  Klrkpatrlck  &  Holcomb, 
attorneys  for  the  insurance  compauy,  where- 
by the  judgment  was  to  be  released  on  pay- 
ment by  Smith  of  one-hnlf  tbe  costs,  estimat- 
ed at  $2,  and  the  taking  out  of  new  lusuran<-c 
to  the  amount  of  $3,000.  Smith  paid  the  $2, 
and  made  application  for  insurance.  Tlu- 
company  wrote  the  policy  and  sent  it  to  tin; 
attorneys,  but  it  was  never  delivered  to  Smith 
for  the  reason  that  he  fulled  to  pay  the  pre- 
mium thereon.  It  will  be  observed  that  the 
Instrument  which  plaintiff  counts  upon  as 
evideuce  of  tbe  satisfaction  of  the  Judgment 
is  not,  in  form,  a  release  of  the  Judgment,  but 
an  agreement  to  release.  Whether  in  con- 
sideration of  the  application  for  Insurance,  or 
in  consideration  of  the  insurance.  Is  doubtful, 
from  the  terms  of  the  Instrument.  There  is 
a  conflict  in  tbe  evidence  as  to  whether  the 
Judgment  was  to  be  released  on  Smith's  mak- 
ing application  for  the  insurance,  or  whether 
It  was  to  be  released  only  on  his  payment  of 
the 'premium;  but  tbe  evidence  in  support  of 
tbe  former  view  is  very  slight.  In  any  event, 
the  conflict  is  not  material.  Tbe  attorneys; 
by  the  undisputed  evidence,  had  no  express 
authority  to  release  the  Judgment  except  up- 
on the  taking  out  ot  and  paying  for  the  new 
insurance.  They  merely  had  a  general  em- 
ployment to  collect  tbe  debt  evidenced  by  the 
Judgment;  and  the  only  subsequent  authority 
obtained  was  through  a  letter  Inclosing  tbe 
policy,  with  directions  to  collect  the  premium, 
and  sent  in  response  to  a  subuiisslon  by  tbe 
attorneys  of  a  proposition  to  satisfy  tbe  Judg- 
ment on  the  actual  taking  out  of  new  insur- 
ance. The  ordinary  powers  of  an  attorney 
do  not  authorize  blm  to  execute  any  discharge 
of  a  debtor  but  upon  tbe  actual  payment  of 
tbe  full  amount  of  the  debt,  and  that  In  mon- 
ey only.  Hamrlck  v.  Combs,  14  Neb.  381,  15 
N.  W.  731;  Stoll  V.  Sheldon,  13  Neb.  207,  13 
N.  W.  201.  See,  also.  Bank  v.  Green,  8  Neb. 
297.  and  Luce  v.  Foster,  42  Neb.  818.  60  N.  W. 
1027.  if  tbe  agreement  was  as  Smith  claims, 
it  was  without  authority  on  tbe  part  of  the 
attorneys,  and  was  not  ratlfled  by  tbe  insur- 
ance company.  It  follows  that  tbe  Judgment 
of  tbe  district  court,  granting  an  injunction, 
as  prayed  by  the  plaintiff,  was  orroneous.  Re- 
versed and  dismissed. 


OROOKER  T.  SMITH. 
(Supreme  Court  of  Nebraska.    Feb.  4.  tB&ii.) 
Qoasdiah— Bbhovai. 

1.  The  county  court  haa  power  to  remove  a 
guardian,  upou  Qotlct,  when  he  has  become  in- 
capable of  discharging  bis  trust,  or  evidently 
nnsuited  therefor.    Comp.  St.  c.  34,  { 

2.  The  diBBbllity  justifying  a  removal  neeil 
not  be  one  arising  after  the  appointment.  A 
guardian  may  be  I'emoved  whenever  found  un- 
suitable. 

3.  The  word  "unsuitable"  in  the  statute  a»- 
pliea  to  Ruy  case  where  tbe  gnardlan  is  incapable 
or  not  in  a  B'tuatiou  to  properly  protect  his 
ward's  interest. 
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4.  ComiirfioD  or  mulfeasance  is  not  tiece«- 
Rary  to  authorize  tbe  remorai  of  a  guflrdian:  er- 
idpiu-e  of  a  faihire  to  properly  protect  the  ward's 
rigbtj*  is  Hufficient  proof  of  "uiiBuitability." 
(Sj-Uabtu  hj  the  Court.) 

Error  to  district  court,  Lancaeter  couaty; 
Field,  Judge. 

I*roceedlng  on  behalf  of  Marlon  W.  C 
Smith,  a  minor,  against  Jabez  O.  Crooker, 
for  the  removal  of  the  latter  as  guardian. 
There  was  a  decree  of  removal,  and  the  de- 
fendant brings  error.  Affirmed. 

J.  C.  Crocker,  In  pro.  per.  Abbott,  Selleck 
&  I^ne,  for  defendant  In  error. 

IRVIXE,  C.  This  was  a  proceeding  In- 
stitnted  in  tbe  county  court  of  Lancaster 
county  for  tbe  removal  of  Jabez  C.  Crooker, 
who  had  theretofore  been  appointed  guard- 
ian of  the  estate  of  Marion  W.  C.  Smith,  a 
minor.  February  20,  ISSl),  Crooker  was  ap- 
pointed guardian;  and  May  20,  ISiK),  a  ^ti- 
tion  was  filed  in  the  county  court  charging 
tliat  Croaker  bad  failed  to  lunbe  a  report, 
allliougb  he  had  sold  real  estate  belonging 
to  tbe  ward.  The  prayer  was  for  an  order 
requiring  tbe  guardian  to  reirort  and  account. 
An  order  was  made  requiring  tbe  guardian 
to  file  bla  report  on  or  before  May  2ytb.  On 
May  28tb  the  report  was  filed,  and  subse- 
quently exceptions  thereto  were  filed  on  be- 
half of  the  ward.  .Tune  2Gth  there  was  filed 
on  behalf  of  tbe  ward  a  petition  praying  for 
the  removal  of  the  guardian,  the  charges 
made  being.  In  brief,  tliat  tbe  guardian  had 
IMiid  out  tbe  sum  of  |103.25  of  tbe  ward's 
estate  in  discbarge  of  a  personal  debt  of  one 
tleorge  D.  Smith,  and  sought  to  charge  the 
w*aTd  therefor;  that  the  ward,  although 
over  the  age  of  14  years  when  tbe  appoint- 
ment was  made  and  consented  to,  bad  since 
found  her  relations  with  her  guardian  un- 
pleasant, and  tliat  she  wished  him  remov- 
ed. On  tlie  liearing  by  the  county  court. 
It  was  found  that  the  guardian  bad  not  re- 
porte<l  in  tbe  time  required  by  law;  that  he 
had  paid  out  W1.30  without  authority 
law;  ttiat  tbe  guardian,  because  of  his  age 
and  temperament,  was  unsuitable  for  bis 
trust;  and  that  the  ward  complained  of  ex- 
isting unpleasant  relations;  wherefore  it  was 
onlered  that  tbe  guardian  he  removed,  and 
that  his  report  be  allowed,  except  said  sum 
of  ^l.:iO.  An  appeal  was  taken  to  tbe  dis- 
trict court,  where  the  matter  was  agaiu  tried, 
with  similar  findings,  except  that  the  amount 
found  to  have  been  unlawfully  paid  out  was 
$."iii,7.').  A  decree  was  there  entered,  remov- 
ing tbe  guardian,  and  rendering  judgment 
for  the  last-named  sum.  Tbe  guardian  prose- 
cutes error. 

It  is  first  urged  that  tbe  county  court  was 
without  authority  to  remove  the  guardian; 
that  la,  tliat  the  proceedings  were  without 
jurisdiction.  Comp.  St,  c.  34,  S  28,  provides: 
"When  any  guardian,  ap|)ointed  I'itber  by 
the  testator  or  court  of  probate,  mIhiU  I)ecome 
insane,  or  otherwise  iucaiHible  of  dischar- 


ging his  trust,  or  evidently  unsuitable  there- 
for, the  court,  after  notice  to  such  guardian 
and  all  others  interested,  may  remove  him." 
This  provision  is  in  the  chapter  having  refer- 
ence to  guardians  and  wards,  and  the  court 
referred  to,  when  taken  with  tbe  context,  is 
evidently  tbe  court  which  Is  now  called  tbe 
"county  court,"  which  has  succeeded  in  pro- 
bate matters  and  matters  of  this  chara<-(cr 
to  tbe  Jurisdiction  of  the  probate  court  lu 
existence  when  tbe  statute  was  passefl.  The 
county  court  bad  jurisdiction,  upon  proper 
notice,  to  remove  the  guardian  if  be  bad  lic- 
come  insane  or  otherwise  incapable  of  dis- 
charging his  trust,  or  evidently  unsuitable 
therefor.  No  question  Is  raised  In  this  case 
as  to  the  sufficiency  of  tbe  notice  given. 
Wo  think  to  construe  the  language  as  re- 
ferring only  to  disabilities  occurring  after 
tbe  appointment  of  the  guardian  would  Iw 
to  give  a  construction  at  once  strained  and 
imiwlitlc.  It  never  could  have  been  the  In- 
tent of  the  legislature  that  a  guardian  once 
appointed  should  obtain  an  Inalienable  vest- 
ed right  to  the  otfice.  He  Is  an  officer  of  the 
court,  charged  with  duties  of  a  fiduciary 
character.  It  is  the  duty  of  tbe  court  to  see 
that  these  duties  are  performed:  and  it  Is 
within  tbe  power  of  the  court  to  remove  nn 
incompetent  guardian  In  order  to  protect  the 
estate  of  tbe  ward,  although  such  Incompe- 
tency existed  at  the  time  of  tbe  appointment. 

Tbe  only  other  question  in  tbe  case  Is 
whether  the  findings  of  the  court  were  sus- 
tained by  the  evidence,  and  whether  those  find- 
ings show  that  tbe  guardian  was  unsuitable 
for  discharging  his  trust.  Some  of  the  facts 
are  as  follows:  Tbe  ward  was  tbe  daughter 
of  Geoi-ge  D.  Hmltb  and  Marion  Smith,  Mar- 
Ion  Smith  was  seised  of  a  lot  In  tbe  city 
of  Lincoln.  She  died,  and  Crooker,  with 
the  consent  of  the  ward,  but  this  consent 
obtained  at  the  instance  of  her  father. 
George  D.  Smith,  was  appointed  guardian. 
Five  days  thereafter,  lie  made  application  to 
the  district  court  of  I.,ancaster  county  to 
sell  tbe  lot  in  question;  alleging  that  Its  im- 
provements were  In  a  dilapidated  condition, 
and  in  need  of  repairs;  that  there  were  delin- 
quent taxes  thereon;  that  no  personal  prop- 
ert  had  come  Into  his  bands;  and  that  i\n^ 
funds  to  be  realized  Jrom  tbe  sale  were  ne*-- 
esaary  for  tbe  education  and  malnteuanc-e 
of  tbe  ward.  To  this  petition,  on  the  same 
day.  there  was  filed  an  answer  by  Smith,  ad- 
mitting tbattheward'sniotber  had  died  seiscl 
of  tlie  title  to  the  lot,  but  alleging  that  be 
had  furnished  the  consideration  money,  and 
that  she  held  tbe  title  in  trust  for  bim.  On 
March  3d  a  stipulation  was  filed,  signed  by 
Smith  and  by  the  guardian,  whereby  it  was 
agreed  that  Smith  bad  purchased  and  paid 
for  the  lot,  the  title  to  which  had  been  taken 
in  the  name  of  Smith's  wife,  the  ward's 
mother;  that  the  estate  of  the  ward  therein 
was  two-fifths,  and  that  of  Smith  three-fifths; 
tliat  a  sale  sliould  be  ordered,  and  out  o[ 
the  proceeds  there  should  J>6  iHijid  to  the- 
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fniardlan  for  the  ward  two-fifths,  and  to 
Smith  three-fifths,  less  costs,  taxes,  and  as- 
cessments.  A  Hcehse  to  sell  was  granted  on 
Ibat  stipulation,  but  thereafter  a  motion  was 
filed  showing  that  the  authority  to  sell  on 
a  license  gninted  under  such  a  stipulattuu 
was  deemed  by  learned  lawyers  to  be  In- 
Talid,  and  that  a  sale  could  not  be  made 
thereon,  wherefore  it  was  stipulated  that  the 
liceuse  be  set  aside.    Then  Smith  filed  an 
.tmetided  answer,  claiming  only  as  tenant 
lijr  c-urtesj-;  and  on  this  there  was  a  hear- 
iug  and  license  to  sell  given,  fixing  the  in- 
terest of  the  ward  at  three-fifths,  and  that 
of  Smith  at  two-fifths,  and  directing  that  the 
rasts.  taxes,  and  assessments  be  paid  out 
of  the  ward's  share.   The  license  authorized 
a  private  sale,  and  a  sale  was  negotiated 
with  one  V'ieth  for  $2,700.   It  was  then  dis- 
corered  that  there  was  of  record  a  Judg- 
meot  against  Smith  for  about  $2S0.   A  can- 
cellatioD  of  this  was  procured  for  the  sum 
of  *1«3.25.   The  lot  was  sold  to  Vleth.  and 
the  sale  confirmed,  without  any  disclosure, 
BO  tar  as  appears  from  the  record,  of  the 
satisfaction  of  the  Judgment  or  Its  dlsposl- 
tioD.    Vleth  paid  $1,50U  In  cash,  and  gave 
Itro  notes,— one  for  $200,  and  one  for  $1,000, 
—secured  by  mortgage,  for  the  balance  ot  the 
pun-hasc  money.  Out  of  the  casta  payment, 
tbe  costs,  taxes,  and  assessments  and  the 
f1ii:'..25  In  satisfaction  of  tbe  Judgment  were 
paid,  and  the  remainder  was  paid  to  Smith, 
in  discbarge  of  his  two-thirds  interest  iu  the 
land.  Tbe  $103.25  was  charged  to  the  ward. 
Tbe  guardian  retained  tbe  two  notes  and  a 
very  small  balance  In  money,  representing 
the  ward's  interest.  Comment  on  these  pro- 
(•eediugs  fs  hardly  necessary.  Tbe  guardian, 
in  tbe  first  place,  entered  into  a  stipulation 
which  he  had  no  right  to  make,  admlttlug 
facts  which  might  deprive  bis  ward  of  any 
Iteoeficlal  laterest  in  the  land.    Tbe  vice  of 
this  proceeding  was  so  apiMtrent  that  the 
IMirties  thereto  were  compelled,  on  their  own 
ouitlod.  to  set  it  aside,  because  no  one  who 
toulc  counsel  on  tbe  matter  would  purchase 
the  lot  on  such  a  record.    The  proceedings 
b.r  which  the  ward's  interests  were  finally 
<li-teriuined.  and  tbe  taxes  and  assessments 
nrdertKl  paid  out  of  that  interest,  are  not 
here  reviewable;  but,  in  pursuance  of  those 
proc-eediugs.  the  guardian,  by  private  ar- 
rangement, disposed  of  a  portion  of  his 
ward's  Interest  iu  tbe  proceeds  by  discbar- 
idng  a  Judgment  which  was  not  even  an  ap- 
parent lien  on  his  ward's  estate.    It  was 
a  Judgment  against  Smith,  In  whom  tbe  title 
had  never  been,  and  could  not  be,  a  lieu,  im- 
less  it  might  be  upon  Smith's  life  estate. 
Having  done  this,  while  the  proceedings 
vere  to  obtain  money  for  the  maintenance 
and  education  of  his  ward,  he  gave  practical- 
ly all  tbe  money  realized  to  the  father  in  sat- 
isfaction of  his  life  estate,  and  retained  for 
Win  ward  only  tbe  evidences  of  Indebtedness. 
Uf  failed  within  the  time  required  by  law 
10  report  these  proceedlnga  to  the  county 


court,  and  did  not  report  at  all  until  com- 
pelled by  order  of  tbe  court  so  to  do. 

From  tbe  brief  filed  by  tbe  guardian,  ft  Is 
evident  that  he  considers  the  findings  of  tbe 
county  and  district  courts  as  equivalent  to 
a  conviction  of  cormpt  practice  on  bis  part. 
The  findings  have  no  such  effect,  and  this 
opinion  has  no  such  effect.  The  record  mere- 
ly shows  that,  perhaps  through  Inadvertence 
or  otherwise  Innocently,  tbe  guardian  had 
failed  to  properly  care  for  tbe  interests  of 
the  ward.  He  had  done  several  things  to 
her  disadvantage  wbich  he  had  no  right  to 
do.  We  think  the  word  "unsuitable,"  In  the 
statute,  is  very  broad  in  its  meaning,  and 
applies  to  every  case  where  tbe  guardian, 
for  any  reason,  is  shown  not  to  be  capable 
of  or  not  In  a  situation  to  suitably  protect 
bis  ward's  Interests.  Judged  by  this  test,  tbe 
evidence  amply  warranted  the  county  and 
district  courts  in  tbeir  findings.  Judgment 
atUrmed. 


OMAHA  &  R.  V.  RY.  CO.  t.  CROW. 
{Supreme  Court  of  Nebraska.    Feb.  4,  1806.)' 
Cabhikbs  —  Liti-Stock  Shipmbstb  — Ixjiiribbto 

SBIFPBB— NeOLIOBKOI— CoimtlBIJTOBT 

Nkgliobkcb. 

1.  A  bhinper  of  cattle,  who,  for  the  purpose 
of  enabliDK  him  to  care  for  his  stock  in  transit, 
receives  a  drover's  pass,  Is  not.  while  accompany- 
ing hif)  stock,  entitled  to  all  the  rights  and  priv- 
ilegen  of  uc  orflinarv  passenger  for  hire,  and  an 
iuHtructioD  to  the  contrary  effect  was  erroaeous. 

2.  One  who  ships  cattle,  and  undertakes, 
upon  a  pBM  ^ven  him  for  that  purpose,  to  ac- 
company and  care  for  bis  stock  fn  transit,  does 
80  under  the  implied  conditions  that  he  will  sub- 
mit to  whatever  iuconveniences  are  necessarily 
incident  to  his  undertaking. 

3.  In  an  action  for  damages  from  injnrips 
inflicted  by  an  engine  upon  a  shipper  of  bve 
stock,  who  was  accompanying  and  caring  for  such 
Rtock  under  the  arrangement  above  indicated, 
the  question  of  the  existence  of  negligence  sucli 
as  would  ^ive  rise  to  a  cause  of  action,  or  of 
8uch  contributory  negligence  as  would  defeat  it. 
is  one  of  fact,  lo  be  determined  by  the  jury. 

(Syllabus  by  the  Court.) 

Error  to  district  court.  Valley  county; 
Thompson,  Judge. 

Action  by  MariUa  L.  Crow,  administratrix 
of  Jouathau  S.  Crow,  deceased,  against  the 
Omaha  &  Republican  Valley  Railway  Com- 
pany. There  was  a  Judgment  for  plaintiff, 
and  defendant  tvlngs  error.  Reversed. 

J.  M.  Thurston,  W.  B.  Kelly,  and  E.  P. 
Smith,  for  plaintiff  In  error.  Reese  &  Gllke- 
son  and  Ghas.  A.  Munn,  for  defendant  In  er- 
ror. 

RY.A.X,  C.  In  the  district  court  of  Valley 
county  there  was  recovered  a  verdict  In  the 
sum  of  $5,000.  upon  which  Judgment  was  ren- 
dered, Iu  favor  of  tbe  defendant  in  error.  In 
describing  tbe  pleadings  aud  tbe  proceedings 
in  the  district  court,  it  will  probably  avoid 
confusion  to  desiguate  the  parties  according 
to  their  relation  to  tbe  suit  iu  that  court,  rath- 
er than— as  each  is— plaintiff  in  en'or  or  de- 
fendant in  error  In  this  court.   The  plaintiff. 
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Marilla  L.  Grow,  In  her  petition,  alleged  that 
she  was  tht  administratrix  of  the  estate  of 
Jonathan  S.  Crow,  doceaaed;  that  the  defend- 
ant was  a  common  carrier  of  freight  and  paB> 
aengets  over  a  Une  of  railroad  between  Ord 
and  South  Omaha,  which  it  owned;  that  on 
March  3,  1892,  the  said  defendant,  In  conidd- 
eration  of  the  receipt  it  of  $126  paid  by 
Jonathan  S.  Grow,  undertook  to  ship  three 
car  loads  of  cattle,  and  safely  carxr  said  Jona- 
than 8.  Grow  from  Ord  to  South  Omaha,  but 
that  while  said  Jonatban  S.  Crow  was  being 
carried  In  pursuance  of  said  undertaking,  and 
while  he  was  performing  his  duty  lu  looking 
after  and  taking  care  of  said  cattle  while  they 
were  being  transported  to  South  Omaba,  the 
Miid  defendant  negligently  and  carelessly  ran 
an  engine  against,  upon,  and  over  said  Jona- 
than S.  Grow,  and  therein  caused  his  death. 
There  woe  described  in  the  petition  eight 
children  of  said  decedent,  who  aurrlTed  him, 
and  It  was  alleged  that  these  aurrlTors,  and 
the  widow  of  Jonathan  S.  Grow,  had  sustain- 
ed damages  by  his  death  In  the  sum  of  f 5,000, 
for  which  sum  judgmrat  was  prayed.  The 
^j^nswer  was  In  denial  of  all  the  avei-ments  of 
(he  petition.  At  the  commencement  of  the 
trial  It  was  admitted  In  open  court  that  the 
pluintiCr  was  the  duly-qualified  administratrix 
of  the  estate  of  Jcviathan  S.  Grow;  that  said 
decedent  left,  him  suiriTlng.  the  widow  and 
children  described  In  the  petition;  that  said 
widow  and  surviring  children  at  the  time  of 
mid  trial  were  the  heirs  at  law  of  said  Jona- 
than S.  Crow,  and  as  such  were  entitled  to 
the  benefit  of  the  statutes  of  Nebraska  in  that 
behalf  enacted;  and  that  this  suit  was  insti- 
tuted for  their  ben^t,  under  the  statutes.  It 
was  also  admitted  tbat  the  age  and  physical 
tnudltlon  of  Jonathan  S.  Crow  had  been  such, 
just  before  his  death,  that,  if  plaintiff  was  at 
all  entitled  to  recover,  the  verdict  must  be  for 
$3,000. 

As  the  defendant  ottered  no  evidence  what- 
ever, there  Is  but  little  room  for  disagreemCTt 
as  to  the  ultimate  facts  which  must  determine 
this  error  proceeding.  On  Marcb  3,  1892, 
Jonathan  S.  Crow  &  Son  shipped  three  car 
loads  of  cattle  from  Ord  to  South  Omaha. 
For  the  purtKtse  of  taking  care  of  these  cattle, 
Jonatban  S.  Crow  was  permitted  to  accom- 
pany his  cattle,  and  accordingly  there  was  Is-  > 
sued  to  him  a  ticket  by  its  terms  good  only 
for  a  continuous  pasnage  on  the  same  train. 
On  the  bae'k  of  this  ticket  were  printed  con- 
ditions required  to  be.  and  which  w^e,  signed 
by  Mr.  Crow,  whereby  he  assumed  all  risk 
of  accidents,  and  agreed  tliat  the  Union  Pa- 
dflc  !*ystem  should  not,  under  any  circum- 
stances, be  liable  for  damage  of  any  kind, 
whether  to  himself  or  to  the  stock  which  he 
was  to  accompany.  Under  the  repeated  deci- 
sions of  this  court,  we  cannot  think  that  this 
stipulation  of  release  should  cut  any  figure  In 
this  case.  Railroad  Go.  v.  Palmer,  38  Neb. 
4(E!.  m  N.  W.  957:  Railway  Co.  v.  Vande- 
venter,  'M  Neb.  22S,  41  N.  W.  09a  There 
was  shipped  by  the  same  train  to  South  Oma- 


ha, from  Old,  other  car  loads  of  stodc,  and 
these  were  accompanied  by  shippers  who  were 
neighbors  and  acquaintances  of  Mr.  Grow. 
When  the  train  reached  Qrand  Island  all 
these  shippers  left  the  cabowe,  and  sought  to 
procure  a  lundi  at  what  hod  fbnnerly  been  a 
lunch  stand  near  or  upon  the  line  of  the  Union 
Pacific  Railway.  Whra,  not  btfng  able  to 
procure  a  luncb,  these  shinwrs  sought  their 
train,  they  found  it  had  been  placed  In  the 
freight  yard  of  said  Union  Pacific  Railway, 
and  that  both  the  engine  and  the  caboose  had 
been  thereftem  detached.  It  was  conduslve- 
1y  shown  in  evidence  that  the  only  safe  course 
opeu  to  them,  under  the  drcnmstances,  was 
to  keep  very  close  to  tbelr  stock,  so  as  to 
prevent  any  of  the  cattle  from  getting  down 
In  the  cars,  as  they  were  liable  to  do.  There 
was  no  notice  usually  given  when  a  train 
like  tbelra  would  start,  and  often  it  happened 
that  shippers  wcnild  be  compelled  to  wait  for 
hours  near  their  stock,  or  run  the  risk  of  be- 
ing left  whenever  the  caboose  should  be  at- 
tached. It  was  testified  by  different  wit- 
nesses, and  not  denied,  that,  if  a  shinier  was 
not  ready  to  board  the  caboose  Immedlatdy 
after  it  was  attached,  he  was  In  imminent 
danger  of  being  left,  for  the  attaching  of  the 
caboose  to  the  train  was  the  signal  for  Its 
immediate  departure  from  Grand  Island.  The 
testimony  shows  that  the  night  of  March  3, 
1892,  was  dark  and  foggy  at  Grand  Island: 
that  there  was  a  drfszllng  rain;  and  that  the 
electric  and  other  artlfidal  lights  had  but  lit- 
tle tendency  towards  overcoming  the  prevail- 
ing darkness.  The  train  In  whidi  were  the 
cars  of  stock  accompanied  by  Mr.  Croi#  and 
his  friends  was  standing  upon  a  track  run- 
ning nearly  east  and  west.  At  a  distance  of 
about  eight  feet  north  (A  this  track  there  was 
a  parallel  track,  upon  which  was  standing  the 
way  car  which  had  been  brought  from  Ord, 
aud  detached  from  the  cars  whlclf  the  stock- 
shippers  were  watching.  An  engine  backed 
along  this  track  from  the  west,  and  shoved 
the  way  car  upon  a  switch.  To  accomplish 
this.  It  was  necessary  to  pass  the  stockmen, 
who  were  standing  along  the  north  side  of 
one  of  their  cars  of  stock.  Across  the  rear 
of  the  tender  irf  this  engine  there  was  a  foot- 
boai-d.  which  projected  over  the  track  about 
'  two  feet,  at  a  height  of  about  ten  Inches  above 
the  track  traveled  by  the  engine.  The  space  be- 
tween the  carswhlchthe  stockmen  were  watch- 
ing and  the  projecting  end  of  the  footboard 
nearest  them  was  about  five  feet  across.  It  Is 
not  certain  there  was  a  light  on  the  rear  end 
of  the  tender.  If  there  was  sach  a  light,  its 
pli'Vfltlon  was  BO  great,  or  the  light  Itself  was 
so  dim.  that  It  save  no  warning  of  the  move- 
ments of  the  engine  which  we  are  about  to 
describe.  After  the  engine  had  shoved  thf 
way  car  upon  the  switch,  eastward.  It  moved 
westward,  beyond  where  the  wafting  stock- 
men were  standing.  No  witness  was  able  to 
say  Just  how  far  westward  this  engine  had 
proceeded  before  It  made  a  stt^,  and  began 
backing  eastward.  It  is  disclosed  bx  the  evl- 
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dcDce  of  tbe  snrrlTlng  stockmeD  that  they 
tint  discovered  this  en^ne  when,  in  backing 
eastward.  It  was  within  from  fire  to  ten 
feet  of  them.  After  this  engine  had  passed 
westward  these  stockmen  paid  no  atteutlon 
to  It,  and  Mr.  Grow  shifted  his  position  slight- 
ly, so  that,  when  tbe  engine,  without  warning 
given  by  bell,  whisOe.  or  otherwise,  backed 
towards  the  east,  he  was  stmck,  thrown  down, 
and  killed.  From  tbe  facts  which  we  hare 
detailed,  it  was  clearly  nude  to  appear  that 
Jonathan  S.  Grow  was  properly  alongside  tbe 
car  wherein  the  stock  of  himself  or  of  his 
friends  was  contained. 

Tbe  district  court,  In  respect  to  bis  rela- 
tion to  tbe  railroad  company,  gure  tbe  In- 
Rtroction  numbe>vd  5  i-equested  by  the  plain- 
tiff, which  was  as  follows:  "The  Jury  are  in- 
slnicted  that  a  droT»  or  a  stockman  travel- 
ing  on  a  pass  such  -n  was  glTen  to  Jonathan 
S.  Crow,  deceaBed,  this  case,  for  tbe  par- 
pose  of  takliv  care  of  his  stock  on  the  train, 
is  a  passenger  for  hire,  and  Is  entitled  to  the 
same  rights  and  prlTileges  as  other  passen- 
icers  (Or  hire,  riding  on  ordinary  railway 
tickets."  It  seems  to  as  that  this  Instruc- 
tion overstates  the  liability  of  railway  com- 
panies In  tbe  rIasB  of  cases  contemplated. 
An  owner  of  stock,  who,  for  the  purpose  of 
taklog  care  of  such  stock,  recelrea  free 
transportation,  does  so  tmder  such  condi- 
tions as  the  duty  of  caring  for  hla  stock  may 
require.  If  be  Is  entitled  to  tbe  same  rights 
and  privileges  as  ordinary  passengers  for 
Ure,  he  could  scarcely  be  expected  to  be  sut- 
ivHed  to  ride  in  on  onJInaiy  colioKse.  The 
duty  of  a  railroad  company  to  stop  its  trains 
at  passeaiger  depots  for  the  purpose  of  re- 
ceiving passengers,  and  of  permitting  of  their 
aligbtiiig  safely,  would  exlHt.  under  the 
above  rule,  and  there  would  be  devolved  up- 
on the  paMenger  the  correlative  obligation 
of  remaining  at  such  depot  until  bis  train 
itMtdd  atop  at  that  place,  lo  such  case  it 
would  be  abscdutely  impossible  for  a  stock- 
man to  pass  alon^de  tbe  cars  containing 
tals  cattle,  and,  having  discovered  such  had 
fallen  or  laid  down,  assist  them  to  re^ln 
their  feet.  Id  the  case-  under  consideration 
tt)p  testimony  abowed,  without  question,  that 
tills  was  ezActiy  the  duty  of  Mr.  Crow  In  re- 
spect to  tbe  cattle  which  he  was  accomiHiny- 
iDg  to  South  Umaba.  The  fact  that  he  was 
iu  the  freight  yard  of  the  railroad  company, 
luoklng  after  bis  cattle,  and  waiting  for  the 
departure  of  his  tmln,  Is  inconsistent  with 
tbe  rale  above  laid  down  by  the  court;  fur. 
if  this  rule  was  a  correct  fftatenA>nt  of  the 
law  which  should  be  heid  applicable  to  the 
bets  disclosed  by  the  evidence.  Mr.  Crow 
should  have  awal*e<1  the  departure  of  bis 
trahi  at  the  passenger  depot,  and  It  waa  evi- 
dence of  negligence  for  bim  to  venitire  into 
the  freight  yard  to  care  for  his  stock,  or  to 
take  passage  oo  his  train.  Tbe  court  should 
have  instmcted  the  Jury  that  whether  or  not 
the  deceased  was  negligent  la  waiting  for 
tbe  caboose  wber*  he  did,  and  whether  or 


not  he  was  guilty  of  ni'sUgence  In  any  re- 
spect while  80  waitini;.  was  u  quoRtlon  of 
fact,  to  be,  by  tbe  jury,  determined  upon 
coDsideratioD  of  all  the  evidence. 

On  the  part  of  the  railroad  company  there 
were  requested  numerous  lustraetiona  de- 
fining what  facts,  or  group  of  facts,  would 
constitute  contributory  neKll;;ence.  and  what 
enumerated  facts  would  not  Justify  tbe  in- 
ference of  negllgeuce,  among  which  latter 
was  tbe  failure  to  ring  the  bell  or  to  sound 
a  whistle  within  the  limits  of  the  fi'elght 
yard.  The  refusal  of  the  district  court  to 
follow  this  method  of  giving  iostrui'tlons  has 
l>een  by  this  court  sauctloued  in  Uatlroad  Oo. 
V.  Craig,  3a  Neb.  tWl,  5S  N.  W.  200,  and  the 
Nebraska  cases  therein  cited.  Still  later,  tbe 
practice  of  Instructing  the  Jury  that  certain 
fftcts  justify  or  fall  to  Justify  the  Inference 
of  negligence  has  been  disapproved  In  Bail- 
road  Co.  V.  Morgan,  -10  Neb.  (H>4,  59  N.  W.  81; 
Railroad  Co.  v.  Uleson,  40  Xeb.  8St>,  m  N.  W. 
S51;  ItallttMd  Co.  v.  Chullette,  41  Nob.  578, 
50  N.  W.  I'ray  v.  Uoilway  Co..  44  Xeb. 
167,  <U  N.  \V.  44T;  Spears  v.  Uallruad  Co.,  43 
Neb.  TM,  62  N.  W.  tiU.  The  utmost  extent  to 
which  tlie  district  court  could  properly  go 
was  to  indicate  what  facts.  If  proved,  might 
properly  be  taken  into  couHidttnitlon  In  de- 
termining the  presence  or  aluieuce  of  uegll- 
gen(-e.  Whethei  or  not  the  plalntHTs  Intes- 
tate was  negligent  In  the  performance  of  du- 
ties which  the  railroad  company  had  acqui- 
esced In  his  performing  was  a  question  of 
&ct,  which  should  have  lieeu  submitted,  as 
such,  to  the  Jury,  In  view  of  the  evidence  as 
to  what  such  intestate,  of  uet-cMlty,  was  re- 
quired to  do,  and  how  he  was  rc>qHlred  to  do 
It,  in  properly  caring  for  his  cuttle.  In  our 
view,  It  was  not  proper  to  attempt  to  con- 
fer upon  Mr.  Crow  the  unlimited  righls  and 
privileges  of  ordinary-  passengers  fur  hire. 
While  he  vras,  for  cei-laln  purposes,  u  pas- 
senger, he  was  not  such  in  the  usual,  unre- 
stricted sense  of  lliat  term.  His  contmctual 
right  was  to  pn>et!ed  upon  the  freight  train 
upon  which  his  cattle  were  shipped,  from 
Urd  to  South  Uuialia;  his  duty  was  to  care 
for  hts  stock  In  transit:  and  bis  rights  and 
privileges  as  n  pssHenger  were  limited  by  tb« 
necesHlty  of  traveling  on  the  aforesaid  freight 
train,  and  by  the  requirement  that  lie  should 
care  for  Ida  stock.  For  the  reaxon  that  In  the 
Instruction  quoted  thld  llmltntion  and  re- 
quirement, with  all  their  necea^ary  In-idents, 
I  were  Ignored,  tbe  Judgment  of  the  district 
court  Is  reversed.  Reversed. 

UAiCUlKO.N,  J.,  not  sitting. 


HOIlMtKHGICR  v.  STA TH. 
(Supreme  Court  of  Nebraska.    Feb.  4,  1896.) 
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under  eertlon  20,  c.  50.  Comp.  St.,  and  charges 
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a  sfnglt*  cfFpDse,  namelT.  that  tbe  accuwd  kept 
intoifcnting  liquo:r.  In  hto  plaoe  of  bnaiDess  for 
the  purpoae  of  sale  without  a  liceofte  or  permit. 

2,  The  unlawful  intent  with  which  the  liq- 
uors were  kept  may  be  preBumed  from  the  fact 
of  their  sale  in  violation  of  law. 

8.  When,  under  an  information  for  keeping 
intoxicating:  liquors  for  sale,  a  sale  ia  proTcd, 
the  burden  is  upon  the  accaned  to  show  that  be 
held  a  license  or  permit  from  the  proper  antfaori- 
ties. 

4.  The  existence  jf  a  record  must  be  proved 
by  its  production,  or  nn  authenticated  copy  there- 
of. 1  be  nonexistence  of  a  record  may  be  proved 
tiy  the  testimony  r.f  nne  who  is  cognizant  of  such 
fact 

6.  The  sale  of  intoxicntinK  liquors  within 
cities  and  villages  can  only  be  earned  on  under 
ordinances  duly  enacted  by  the  corporate  au- 
thorities ther(H>f  Until  a  proper  onlinance  is 
adopted,  no  licenst  or  permit  for  the  sale  of  liq- 
uors within  such  corporate  limits  can  lawfully 
issue. 

8.  Where  a  city  or  viilage  is  incorporated 
by  a  special  act  of  the  territorial  legialature,  the 
courts  will  take  judicial  notice  of  such  incor}x>- 
ration,  in  case  tbe  iofiislature  has  in  said  act  de- 
clared it  to  be  a  publie  law. 

7.  It  is  not  error  to  refuse  to  direct  a  verdict 
for  a  defendant  ia  a  criminal  prosecution,  at  the 
close  of  tbe  testimony  for  tbe  state,  where  tbe 
evidence  before  the  jury  would  warrant  a  con- 
viction. 

8.  A  conviction  will  not  be  reversed  for  the 
giving  of  an  instruction  containing  harmless  er- 
ror. 

9.  An  attorney's  fee  cannot  be  taxed  against 
a  defendant  under  section  22.  c.  50,  Comp.  St.. 
in  tt  ease  prosecuted  by  the  county  attorney. 

10,  Aa  the  only  prejudicial  error  in  tbe  ret-ord 
relatra  to  the  entering  of  judgment  upon  tbe  ver- 
dict, tbe  eautfn  is  remanded  to  the  trial  court, 
with  directions  to  enter  a  proper  Judgment  on 
the  verdict.  Dodge  v.  State.  4  Neb,  220;  Grif- 
fen  V.  State.  64  N  W  9(50,  40  Neb,  282.— fol- 
lowed, 

(Syllabus  t>y  the  Conrt,) 

Error  to  district  court.  8a  rpy  county ; 
Blair,  Jud^e, 

Henry  Hornbei^r  was  conrlctctl  of  keep- 
ing Intoxicating  liquors  for  the  purpose  of 
sale  without  a  Uceuse.  aud  brings  error. 
Reversed,  with  directions. 

Schomp  &  Corson,  (or  plaintiff  lu  error. 
A.  S.  Churchill,  Atty.  Oen..  aud  George  A. 
Day,  Dep,  Atty.  Geu.,  for  tiie  State. 

NORVAL.  J.  Plaintiff  In  error  was  con- 
victed of  keeping  Intoxicating  liquors  for  the 
purpose  of  sale  without  a  license.  In  viola- 
tion of  law,  and  was  sentenced  to  pay  a 
fine  of  ¥100  and  costs  of  suit,  and  an  attor- 
ney's fee  of  $50  to  William  R.  Patrick.  The 
Information  under  wtalcb  tbe  prosecution 
was  had,  omitting  the  verlflcntion.  Is  as  fol- 
lows: "State  of  Nebraska,  County  of  Sarpy, 
ss.  In  the  District  Court  of  the  Fourth  Ju- 
dicial District  of  Nebraska  in  and  for  Sarpy 
County.  The  SUte  of  Nebraska.  Plaintiff, 
TB.  Henry  Homberger,  Defendant  Be  It 
remembered,  that  Henry  C,  Lefler,  county 
attorney  In  and  for  Sarpy  county,  and  in  the 
Fourth  judicial  district  of  the  tit..ie  of  Ne- 
braska, who  prosecutes  In  the  name  and 
by  the  authority  of  tbe  state  of  Nebraska, 
comes  herein  In  person  into  this  ennrt  at 
tblfl,  the  October,  term,  A.  D,  1894,  thereof. 


and  for  the  state  of  Nebraska  gives  the 
court  to  understand  and  be  informed  that 
he  baa  reason  to  believe  and  does  believe 
that  intoxicating  liquors,  to  wit,  beer  and 
whisky,  were  unlawfully  and  willfully  kept 
by  one  Henry  Homberger  In  a  certain  two- 
story  frame  building,  occupied  and  conduct- 
ed as  a  drug  store  by  the-  said  Henry  Hom- 
berger, and  situated  on  lot  S,  block  102.  in 
the  village  of  Belierue,  in  said  county  and 
state,  on  or  about  the  26tb  day  of  May. 
1894;  that  said  liquor  above  described  was 
intended  to  be.  aud  waf  then  and  there  bi>- 
Ing,  by  aud  under  the  direction  of  the  said 
Henry  Homberger,  unlawfully  sold,  with- 
out a  license  or  druggist's  permit  bavlDg 
been  obtained  by  said  Henry  Hornberger 
for  the  sale  of  said  liquors  above  described 
acc-onllug  to  law,  and  that  within  thirty 
days  prei-eding  the  26th  day  of  JIuy,  1S&4, 
to  wit,  on  or  about  the  23rd  day  of  Slay. 
185)4,  malt  niid  spirituous  liniiors,  to  wit.  be^'r 
and  whisky,  were  by  said  Henry  Homberg- 
er sold  In  said  premises  above  described, 
without  license  or  druggist's  permit,  in  vio- 
lation of  the  provisions  of  chapter  50  of  the 
statutes  of  Nebraska,  contrary  to  the  fonn 
of  tbe  statute  in  such  case  made  and  pro- 
vided, and  against  tbe  peace  and  dignity  of 
the  state  of  Nebraska.  Henry  C  I^fler. 
County  Attorney."  The  defendant  filed  a 
motion  lu  the  court  below  to  quash  the  in- 
formation, on  the  ground  that  it  did  not 
set  out  the  names  of  the  persons  to  wbom 
tbe  sale  of  the  liquors  were  alleged  to  have 
been  made,  which  motion  was  overmledrnDd 
this  dedsion  Is  assigned  as  error. 

It  Is  doubtless  true,  as  counsel  for  the  ac- 
cused In  bis  brief  contends,  that  la  an  In- 
formatlon  for  tbe  sale  of  intoxicating  liq- 
uors the  names  of  tbe  persons  to  wbom  the 
unlawful  sales  were  made  must  be  allege<l. 
if  known;  and,  If  unknown,  such  fact  should 
be  averred  as  an  excuse,  or  the  information 
will  be  defective.  Sncb  is  tbe  holding  of 
this  court.  State  v.  Pischel,  16  Neb.  490. 
608,  20  N.  W.  848,  21  N.  W,  468;  Martin  v. 
State.  30  Neb.  423.  46  N.  W.  018.  It  w^itl 
be  observed  tbat  the  information  herein  do(*s 
not  contain  such  averment,  and  for  tbat  rea- 
son would  be  bad  If  the  prosecution  was  for 
tbe  violation  of  section  ll  of  chapter  TiO  of 
the  Compiled  Statutes,  which  makes  It  a 
misdemeanor  for  one  to  dispose  of  liquors 
without  a  license.  But  it  is  clear  the  infor- 
mation was  framed  under  section  20  of  said 
chapter,  which  makes  tt  unlawful  for  any 
person  to  keep  intoxicating  liquors  for  the 
puTiHMe  of  sale  without  license,  and  pre- 
R<>ribea  a  penalty  therefor.  The  gnivamen 
of  the  charge  here  is  not  the  selling  of 
liquors  lu  violation  of  law,  but  the  keeping 
them  in  his  place  of  business  for  sale  with- 
out a  liceime.  The  averment  in  the  Informa- 
tion relating  to  sales  made  by  the  defend- 
ant was  Inserted  to  show  his  unUiwful  In- 
tent In  keeping  the  liquors  for  sale  in  contra- 
vention of  tlie  statute.  Such  imlawfnl  In- 
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teot  may  be  presumed  from  the  fact  of  their 
sale  ^wltlioat  UceuBe.  Rauachkolb  v.  Htate, 
40  Neb.  — ,  OS  N.  yy.  776.  It  was  utint'ees- 
s&ry  to  allege  the  names  of  the  Teudt-es  of 
the  llqaors,  and  tlie  motion  to  quash  wag 
properly  overruled. 

Objection  la  made  to  permitting  Harry  F. 
Claric  to  answer  the  followlug  interrogatory, 
propounded  to  him  by  the  state:  "Q.  You 
may  state  to  the  Jury,  in  your  own  way, 
what  took  place  there  on  that  occasion  with 
reference  to  any  intoicicatlng  liquors  of  any 
cliaracter."  The  witness  had  already  testi- 
tted  that  he  was  acquainted  with  the  ac- 
4-used.  and  to  the  witness*  bating  been  in 
the  defendant's  place  of  business  on  or 
about  a  certain  day  of  May,  preceding  the 
trial,  when  the  accused  and  others  were 
present.  Xbe  criticism  that  the  question 
iras  too  general  in  Its  scope  is  not  tenable. 
The  purpose  of  the  testimony  sought  to  be 
viidted  was  relevant  and  material  to  the  is- 
sue to  be  tried,  whatever  may  be  said  as  to 
the  competency  of  the  answer  given  by  the 
witness.  No  objection,  however,  was  made 
to  the  answer  upcm  any  ground;  hence  it 
U  not  before  us  for  review. 

One  J(^n  Nolan,  the  chairman  of  the  lM>ard 
of  trustees  of  the  village  of  Belluvue,  the 
municipally  within  which  the  alicKod  of- 
fense was  committed,  was  examined  as  a 
witness  on  Iwbaif  of  the  state,  and  testified 
to  purchasing  and  drinking  heer  In  defend- 
ant's drug  store  on  the  15th  of  May. 
Tlie  witness  made  further  auswers  to  ques- 
tions put  by  the  state,  over  the  objections  of 
tliv  defendant  as  follows:  '*7tt.  Q.  You  nuiy 
state  to  the  Jury  whether  or  not  a  lIceuHe 
for  the  saJe  of  Uquor,  or  a  druggist's  permit 
for  the  sale  of  liquor,  was  ever  issued  tu  the 
d^endaut  by  the  board  of  trustees  of  the 
Tillage  of  Bellevuer*  (Objected  to  as  in- 
competent, irrelevant,  immaterial,  aud  for 
the  further  reason  It  la  not  shown  that  at 
that  time  he  was  chairman  of  the  board  of 
Tillage  truHtees.  Overruled,  and  defendant 
excepts.)  "A.  Xot  since  I  have  been  a  mem- 
ber. 77.  Q.  How  l<mg  bare  you  been  a  mem- 
1>er  of  the  board  of  trustees  of  the  village 
of  BeUevne!  A.  Tfala  is  my  seventh  year, 
TS.  Q.  Continuously?  A.  Xw,  sir.  *  *  * 
M.  Q.  Mr.  Nolan,  do  you  know  whether  or 
not  the  Tillage  trustees  of  Bellevue,  liy  rea- 
son of  any  existing  ordinance,  are  author- 
ized at  tbe  present  time,  or  whether  or  not 
they  were  empowered  during  tbe  month  of 
May  last,  to  issue  a  license  or  druggist's  per- 
mit?" (Objected  to  aa  incompetent,  hearsay, 
and  that  the  records  of  the  village  of  Belle- 
Tue  are  tbe  best  evidence.  Overruled,  and 
defendant  excepts.)  "A.  We  had  no  or- 
dinance; there  was  no  ordinance  empow- 
ering us  to  grant  a  permit  to  sell  liquor, 
or  gtce  a  license,  in  force  tlicm  days.  So. 
Q.  Aod  never  has  been?  A.  Xot  that  I 
know  of.  since  I  have  been  uu  the  board, 
^ti.  Q.  I  will  ask  you  if  you  know  wheth- 
er or  not  any  application  was  ever  made 


by  tbe  defendant  Uornbergor  to  tbe  trus- 
tees of  the  village  of  Bellevue,  either  for 
a  license  or  a  druggist's  permit,  during 
the  last  year."  (Objected  to  as  Incompetent, 
irrelevant,  and  Immaterial.  Overruled,  and 
defendout  excepts.)  "A.  Nut  to  my  knowl- 
edge." The  testimony  objected  to  was  im- 
material, since,  after  the  state  bad  proved  a 
sale  of  liquora,  the  onus  was  upon  the  ac- 
cused to  prove  that  be  had  a  license  or  pet^ 
mit  from  tbe  proper  authorities.  He  not 
baving  tittniduced  any  evidence  teudiug  to 
eatabilHh  that  he  possessed  such  license  or 
permit,  tlie  state  was  not  called  upon  to 
establish  a  negative.  State  v.  Cron,  23  Minn. 
140;  8tate  v.  Bacii,  m  Minn.  2:14,  30  N.  W. 
784.  The  defendant  could  not  have  been  in 
the  least  prejudiced  liefore  the  Jury  uy  the 
admission  of  the  testimony  quoted  atiove, 
merely  because  the  state  made  a  stronger 
case  than  it  was  requii'ed  to  do. 

It  is  contended.  In  argument,  ttiat  ques- 
tion 70  was  objectionable,  in  that  it  utd  not 
call  for  the  best  evideiK'e.— in  otlier  words, 
whether  or  not  a  permit  or  license  was  is- 
Kued  to  the  defendant  for  the  sale  of  In- 
toxicants, the  recorded  proceedings  ol  the 
tioard  of  trustees  were  tbe  beat  evidence  of 
the  fact  of  the  issuing  or  nonlssulng  of  such 
license  or  jwrmit  Undoubtedly,  the  Journal 
of  the  pnxiecdings  of  snch  board  is  admissi- 
ble in  evidence  for  the  purpose  anggestt>4l; 
but  it  Is  equally  clear  that  it  is  proi>er  to 
show  that  a  license  was  not  grauted  to  a 
particular  person  by  the  testimony  of  tlii> 
officer  whose  duty  it  would  be  to  issue  such 
license  if  one  were  granted. 

The  contention  is  made  that  the  testimony 
of  Nolan  as  to  the  nonexistence  of  an  or- 
dinance of  the  village  authorizing  tbe  grant- 
ing of  liquor  licenses  or  druggist's  permits 
was  Incompetent  and  Immaterial,  for  tbe 
reason  such  right  Is  confcri'ed  by  statute, 
and  such  power  Is  not  derived  from  or- 
dinances. In  this  counsel  Is  in  error.  He 
must  have  overlooked  Stete  v.  Andrews,  11 
Neb.  523,  where  it  was  held  that  **the  traffic 
In  liquon  within  tbe  limits  of  cities  and  vil- 
lages can  only  be  carried  on  under  ordi- 
nances duly  passed  by  tbe  corporate  autliori- 
ties  thereof.  Until  this  Is  done  no  applica- 
tion can  be  made  and  no  other  step  taken 
towards  the  procurement  of  a  license  to  sell 
Uquora  within  the  limits  of  snch  corpora- 
tion." If  the  village  of  Bellevue  had  not,  by 
ordinance  duly  enacted,  empowered  Its  lioanl 
of  trustees  to  license  and  r^ulate  the  sale 
of  Intoxicating  liquors  within  the  limits  of 
tbe  village,  it  requires  no  argument  to  show 
that  tbe  keeping  of  Uquora  by  the  accuse<i 
for  sale  wUblu  said  corporation  was  with- 
out sanction  of  law.  An  ordinance,  or  a  eer^ 
tilled  copy  tliereof.  Is  the  best  evidence  of 
ito  contents;  but  the  nonexistence  of  au 
ordtuauce,  of  necessity,  cannot  be  pravt>d  in 
that  mode.  It  can  be  estobllshed  by  the 
testimony  of  the  person  who  is  cognizant  of 
such  fact,  or  it  may  be  presumed  by  tlit* 
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itlMenee  of  entry  In  the  record  of  lIcenaeR. 
There  1b  a  marked  ditference  betwran  testi- 
fying to  the  existence  of  a  record  and  the 
abHpnce  of  It  Gutta  Percha  &  Rubber 
MauuTg  Co.  T.  VtUage  of  Ogalalla,  40  Neb. 
776,  S9  N.  W.  513;  Smith  t.  Bank,  45  Xeb. 
444,  63  N.  W.  796. 

Cmnplaint  is  made  of  the  oTemilIng  of  the 
defendant's  motion  to  dismiss,  at  the  close 
of  the  state's  testimony,  on  the  ground  no 
<-n8e  bad  been  made  out  seatnst  tiie  prisoner. 
It  Is  conwded  In  the  brief  that  the  prosecu- 
tion, when  It  closed  Its  case,  had  proven  that 
the  accused  had  Intoxicating  liquors  in  his 
possession  when  arrested,  which  were  seized 
under  a  search  warrant;  and,  further,  had 
the  stato  rested  after  showing  the  arr^  of 
defendant  and  tiie  selxure  of  the  liquors,  the 
burden  would  have  been  upon  hira,  under 
the  statute,  to  have  shown  that  such  liquors 
were  k^t  for  a  lawful  purpose,  nnd  not  In 
violation  of  law.  But  It  Is  argued  that,  iu- 
asmuch  as  the  state  assumed  the  onus  of 
proving  that  the  defendant  had  no  permit  or 
license  from  the  board  of  trustees  of  the  vil- 
lage of  Bellevue  to  sell  Intoxicating  liquors, 
it  became  necessary  for  the  state  to  estab- 
lish that  fact  boyond  a  i-eawnablc  doubt 
and  that  the  prosecution  failed  in  that  re- 
gard; thei-efore  the  defendant  was  entitled 
to  a  peremptory  instruction  to  the  Jury  to 
return  a  verdict  of  acquittal.  This  argu- 
ment Is  baaed  upon  the  erroneous  aasumiv 
tlon  that  the  state  had  failed  to  establish 
that  no  license  or  permit  hsd  been  Issued  to 
the  defendant  by  the  board  of  trustee.  It 
was  not  only  proven  that  no  such  license  or 
permit  was  issued,  but  tliat  none  could  have 
lioen  granted,  since  the  corporate  authorities 
of  the  Tillage  never  had  henn  authnrtxcd  by 
ordinance  so  to  do. 

It  Is  said  there  Is  uo  competent  evidence  In 
the  record  of  the  Incorporation  of  the  village 
of  Bellevue,  and  If  it  Is  unincorporated  the 
county  board  of  Sarpy  county  alone  poR»e«H- 
cd  the  power  to  ^rant  a  lleonse  or  permit  to 
sell  Intoxicating  liquors;  and  since  the  state 
failed  to  show  that  one  was  not  Issued  by 
Ruch  board,  there  can  be  no  conviction.  It 
Is  true  no  articles  of  Incorporation  snd  no 
Ifirtslatlve  enactment  iucorpomtlHg  Bellevue 
were  put  In  evidence,  but  this  Ih  not  fatal 
to  the  prosecution.  It  was  shown  upon  the  i 
trial  that  said  munlclptillty  elected  village 
nfficere  annually  for  yeurtt,  during  which  I 
time  the  powers  of  a  villafce  Uiid  been  exer-  | 
<>lsed  by  a  boai-d  of  trustees.  SulB<^nt  was 
oHtabllshed  to  show  that  Bellevue  was  at  , 
least  a  de  facto  corponitlon.  Arapah<ie  Vil- 
lage V.  Albee.  34  Neb.  242.  38  N.  W.  737. 
Further,  we  know,  although  not  proven  upon 
the  trial,  that  Bellevue  was  Incwporated  by 
i^>clnl  act  passed  by  the  territorial  legis- 
lature and  approved  Maivh  IT),  1855  (Laws 
ISTio.  p.  382).  Its  incorporation  has  been  sub- 
seiiuently  frequently  recognized  by  the  leg- 
islature by  the  passage  of  amendments  to  Its  i 
I'Imrter  and  changing  th&  geographical  limits  1 


of  the  munIcipaUt>.  See  Sess.  Laws  1^, 
p.  423;  Sess.  Laws  1860-56,  p.  171;  Bass. 
Laws  18S8,  p.  339;  Sess.  Laws  1808^40,  p. 
109;  Sess.  Laws  1860-61»  p.  178;  Sesa.  Laws 
1860-61,  p.  135;  Sess.  Laws  1869,  p.  269.  The 
forcing  acts  are  not,  strictly  ^leaking,  pri* 
vate  In  their  character,  but  are  generally 
known  and  regarded  as  public  local  lam. 
By  section  8  of  "Au  act  to  amend  an  act  en- 
titled 'An  act  to  Incorporate  Bellevue  City'  '* 
(Sess.  Laws  1860-61,  p.  135)  It  is  provided. 
"This  act  and  the  act  to  which  this  is  amend- 
atoEy  are  hweby  declared  to  be  public  acts,'* 
etc.  Thiu,  It  wHI  be  observed  that  the  1^- 
islature  has  declared  the  act  incorporating 
Bellevue  and  the  acts  ameodatoiy  thereto 
to  be  public  laws.  And  the  courts  will  take 
JudicisI  notice  of  such  laws,  without  proof 
of  their  existence.  Bowie  v.  Kansas  City, 
61  Mo.  464;  Inhabitants  of  Town  of  Butler 
V.  Robinson.  75  Mo.  192.  The  rule  is  stated 
thus  In  1  DIU.  ilnu.  Corp.  <3d  Ed.)  I  83: 
"Courts  will  Judicially  notice  the  Starter  or 
incorpwatlng  act  of  a  municipal  corporation 
without  being  specially  pleaded,  not  only 
when  It  is  declared  to  be  a  public  statute, 
but  when  It  is  public  or  general  in  its  nature 
or  purposes,  though  ttawe  be  no  express  pro- 
vision to  that  effect."  See  1  Beach.  Pub. 
Corp.  I  74.  In  Hard  v.  C^ty  of  Decorah,  43 
Iowa,  813,  Day,  J.,  in  dellvolng  the  opinion 
of  the  courr,  observes,  "Where  a  town  or 
city  Is  incorporated  by  special  act  of  the  leg- 
islature, the  statute  partakes  of  the  nature 
of  a  public  act,  and  courts  take  Judicial  no- 
tice of  it."  rmis  doctrine  Is  fully  sustained 
by  the  authoritica  Prell  v.  McDonald,  7 
Kau.  426;  City  of  Solomon  v.  Hughes,  24 
Kan.  211;  Case  v.  Mayor  of  Mobile.  SO  Ala. 
538;  State  v.  Mayor,  etc.,  of  Murfreesboro, 
11  Humph.  217;  SUer  v.  City  of  Oskaloosa, 
41  Iowa,  3S3;  State  v.  Tosney,  26  Minn.  262. 
3  N.  W.  345;  Ferryman  v.  City  of  Gre^n- 
ville,  51  Ala.  507;  village  of  Wlnooskl  v. 
Gokcy.  40  Vt.  282;  Doyle  v  Village  of  Brad- 
ford, 90  111.  416;  Beaty  v.  Knowler,  4  Pet. 
17»'2.  We  must  not  be  understood  as  holding 
that  courts  will  take  Judicial  notice  of  the 
orf;anIzation  of  cities  and  villages  under  the 
general  laws  of  the  state  authorizing  citlea 
and  villages  to  become  Incorporated,  as  this 
question  Is  not  before  us.  What  we  do  de- 
cide Is  tliat  where  a  city  or  village  is  Incor- 
porated by  Bi>ecial  act  of  the  territoi*Ial  legis- 
lature we  will  take  judicial  notice  of  Its  In- 
cori>oratlon,  when  the  legislature  has  In  said 
act  declared  It  to  be  a  public  statute.  We 
are  mindful  Of  the  fact  that  the  leglshitlve 
enactiui'uts  already  mentioned  incorpomto 
"Bellevue  city."  We  know  Judicially  that 
Bellevue  contains  a  population  of  less  than 
1.500  and  moni  than  200.  Therefore,  by  vir- 
tue of  section  40  of  the  act  of  tlie  loKislature 
of  1870,  entltloil  "An  act  to  provide  for  the 
orjranlzutltin,  »r<>vemment,  and  powera  of 
cities  Bud  rUlain's"  (Sess.  Laws  1870,  p.  1031. 
Bellevue  bocanie,  Ipso  facto,  a  village,  gov- 
erned by  the  provisions  of  said  act  State 
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r.  Palmer,  10  Xeb.  203.  4  X.  W.  965;  State 
w.  Holden.  19  Xeb.  249.  27  X.  W.  120;  State 
V.  Babcock.  25  Neb.  709.  41  N.  W.  654.  It 
foDoTB  that  Its  corporate  auttatnltles  possess- 
ed ttae  power  to  retrolate  and  license  the 
traffic  of  llqaors  within  the  limits  of  the  cor- 
pondon.  There  was  no  error  In  refusing  to 
illrect  a  nonsuit  If  there  had  been  no  evi- 
dence before  the  jury  sufBcIoit  to  sustain  a 
(■oovictlon,  then,  and  then  only,  would  It 
liare  been  proper  for  the  court  to  direct  a 
\-erdIct  for  the  defendant  below. 

The  next  aMlgnment  of  error  Is  predicated 
tqNni  tbe  flrat  paragraph  of  the  Instl-uctlon, 
which  la  In  the  following  language:  "(1)  Tbe 
court  Instructs  the  jury  that,  in  order  to  find 
tbe  defendant  guilty,  it  la  only  necessary 
tfaat  the  Jury  bdlere  from  tbe  eridoice,  be- 
yond a  reasonable  doubt  that  the  defendant 
titber  himsdf,  fits  agent,  or  servant,  on 
tlie  26th  day  of  May.  1894,  or  wlthhl  thirty 
days  preceding  that  time,  in  the  county  of 
snrpy,  and  stats  of  XebraslEa,  kept  for  sale, 
wltboot  license  or  permit,  beer  or  whisky." 
Two  critldanis  are  made  npon  this  instruc- 
tion. It  Is  «lalmed  to  be  fflroneons  because 
It  failed  to  Inform  the  jury  that  the  llguon> 
must  have  been  kept  for  sale  in  the  corporate 
lliults  of  Bellevue  in  order  to  constitute  the 
nflFoise  charged.  Plalntitr  In  error  could  not 
ttare  been  pr^ndlced  by  this  omlstim,  since 
the  evidence  was  directed  to  proTli^  that 
the  defendant  had  ttae  liquors  in  his  place 
nt  tiaslnetw  in  the  village  of  Bellevne,  for  the 
IHirpose  of  sale,  and  no  testlinoDy  was  oflctred 
til  idiow  that  be  had  liquors  anywhere  else. 
In  the  next  place  this  Instruction  Is  claimed 
to  be  bad.  Inasmuch  as  It  limited  the  time 
wltbln  which  the  off^se  must  be  committed 
to  30  days  prior  to  May  28.  1894.  Had  the 
place  wherein  the  liquors  were  found  been 
described  in  the  information  as  the  residence 
of  tbe  accused,  then,  under  se<-tiou  20  of 
ehapter  50  of  the  Compiled  Statutes,  the  lim- 
itation stated  by  the  court  would  have  been 
not  only  pi-oper.  but  Indispensable.  But.  as 
tbe  place  set  forth  in  the  Information  Is  not 
a  residence,  the  SO-days  limitation  was  un- 
necessary. It  wns  more  favorable  to  the  de- 
fendant than  he  had  a  rigbt  to  ask.  The  Infor- 
Diadon  was  fileil  October  8,  1894,  and  as  the 
l)eiialty  provided  by  law  for  the  crime  is  not 
restricted  to  a  doe  of  less  than  $100,  the 
Rtate  had  a  ri^M  to  show  that  the  offense 
was  committed  at  any  time  within  18  months 
prior  to  the  tiling  of  the  Information.  The 
MTor  in  the  instruction  was  harmless.  .Tolly 
V.  State.  43  Neb.  8.57.  62  N.  W.  300. 

By  the  third  Instruction  the  court  told  the 
jury,  in  effect,  that  the  burden  of  showing 
t  Ucense  or  permit  was  npon  the  defendant 
In  this  there  was  no  error.  The  motion  In 
trrest  of  Judgment  Is  based  \ipon  an  alleged 
bisnfflctency  of  the  informatton.  Having  al- 
ready tield  thiit  a  crime  was  cliarged,  this 
Msljmment  requii-es  no  further  attention.  ! 

It  is  finally  Insisted  that  the  judgment  is  ' 
tuatniry  to  law,  and  Is  not  supported  by  the  1 


findings.  In  so  far  as  it  awarded  an  attorney's 
fee  of  ¥50  to  William  B.  Patrick  to  be  paid 
by  the  plaintiff  in  error.  Section  22  of  said 
chapter  60  provides:  "In  case  the  d^endant 
Is  acquitted  he  shall  be  discharged  and  the 
liquors  returned,  but  If  found  guilty,  In  ad- 
dition to  the  payment  of  a  fine  he  shall  pay 
all  costs  of  prosecntkm.  Including  a  reason- 
aUe  attfffiicy's  fee  to  tbe  prosecntlng  atbuney 
(In  case  the  county  attorney  does  not  prose- 
cute), to  be  determined  by  the  court,  In  no 
case  less  than  twenty-five  dollars,  which 
shall  be  taxed  In  the  costs  and  rscovered  as 
other  costs."  It  is  proper  Mr  the  trial  court 
under  this  statute,  in  case  of  a  cmvictlon,  to 
tax  against  the  defendant  a  fee  of  not  less 
than  S26  to  be  paid  to  ttae  atttnney  who  prose- 
cuted, only  wha«  the  county  attorney  does 
not  conduct  ^ttae  pro8ecutl<m.  Wtalle  ttae  blU 
ot  exceptions  shows  that  Bfr.  Patrick  exam- 
med  the  witnesses.  It  appears  tnxn  the  Jour- 
nal entry  in  the  case  that  the  state  was  rep- 
resented on  tbe  trial  by  "Henry  O.  Lefier, 
County  Attorney."  This  being  true,  no  at- 
traney's  fee  staooU  have  been  aDowed.  No 
other  error  being  found  In  the  recwd,  ttae 
Judgment  In  accordance  with  Dodge  t.  State, 
4  Xeb.  220,  and  Oriffen  t.  State.  46  Xeb.  282, 
64  X.  W.  966,  la  reversed,  and  ttae  cause  re- 
manded to  ttae  district  court  with  directions 
to  enter  ttae  proper  Judgment  on  the  verdict 
taoetofore  returned.    Judgment  accordingly. 


STATE  INS.  CO.  v.  BUCKSTAFP  BROS. 

MANUF'G  CO. 
(Supreme  Court  of  Nebraska.    Feb.  4,  1806.) 
Record  on  Appbal— Stipulatios8— akpirmascb. 

1.  A  written  stipulation  of  facts  or  mode  of 
proof  tiled  in  a  cause  forms  no  part  of  the  record, 
unlesH  mnde  bo  by  a  bill  of  exceptloDd. 

2.  Nor  can  such  stipulation  make  a  part  of 
the  rerard  in  which  the  same  Is  flted  the  bill  of 
exGcntioDB  settled  and  allowed  In  another  cause. 

3.  Where  the  petition  In  error  presents  no 
gupstinii  for  review,  the  Judgment  of  the  trial 
cfiurt  will  iMf  ntiirDied. 

(Syllabus  by  tbe  Court.) 

Error  to  district  court,  Lancaster  county; 
Hall,  Judge. 

Action  by  the  Buckstaff  Bros.  Manufactnr- 
ing  Company  against  the  State  Insurance 
Company  of  Des  Moines.  Judgment  for 
plaintiff.  Defendant  brings  error.  Affirmed. 

J.  Fawcett  Oreene  ft  Breckenridge,  and 
Stevens  ft  Cochran,  for  plaintiff  In  error.  G. 
O.  Whedon,  for  defendant  In  error. 

PEH  CURIAM.  This  cause  was  submit- 
ted <m  the  motion  of  the  defendant  in  eiTor 
to  affirm  the  Judgment  of  the  trial  court 
We  have  held,  where  an  examination  of  the 
record  of  a  cause  brought  to  this  court  for 
review  discloses  that  the  petition  in  error 
pres(>ntB  no  question  for  consideration  on  a 
motiun  to  dismiss  the  proceedings,  the  cause 
will  be  considered  on  Its  merits,  and  tiie 
Judgment  afiirnied.    Upton  v.  Cady,  88  Neb. 
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20&,  56  N.  W.  881;  Erck  v.  Bank.  43  Xeb. 
613.  62  N.  W.  67.  Tlie  rule  stated  above  is 
a  salutary  one,  and  its  eiiforceineut  will  tcud 
to  discourage  the  brintfiug  of  cases  to  this 
I     court  for  delay  merely. 

The  petition  In  error  herein  contaius  48  as- 
sijffnmeuts,  of  which  4  question  the  sufficien- 
cy of  the  evidence  to  support  the  verdict;  3 
atiacii  the  ruHuts  of  the  court  upon  the  ad- 
mlsHion  of  testimony;  2  relate  to  challenges 
of  jurors;  27  are  predicated  upon  tlie  giving 
and  refusing  of  tliat  number  of  Instructions, 
while  but  1  lustructlon  is  copied  into  the 
trauscript;  6  ai-e  based  upon  submitting  to 
the  Jury  special  fludings  from  1  to  6,  Inclu- 
sive, and  no  such  flndtugs  have  been  certiHed 
up;  1  that  the  verdict  is  contrary  to  the  fif- 
teenth Instruction,  no  such  instruction  being 
In  the  record;  and  1  that  the  court  erred  in 
overruling  the  motion  for  a  new  trial.  Of 
course,  we  must  disregard  the  assignments 
which  are  foreign  to  the  record,  and  it  is  ob- 
vious that  not  one  of  the  other  errors  assign- 
ed can  be  consldei-ed  without  reference  to  a 
bill  of  exceptions  containing  the  evidence 
adduced  on  the  trial  in  the  court  below,  and 
preserving  the  rulings  complained  of,  and 
the  exceptions  thereto.  The  Impoi-tajit  In- 
quiry' Is  whether  there  Ls  any  bill  of  extxv 
tlons  In  this  case.  In  the  transcript  brought 
here  we  find  the  following  stipulation  of  the 
IMuiies:  "In  the  District  Court  of  Lancaster 
County,  State  of  Nebraska.  The  Buekstafl 
Brothers  Manufacturing  Company  vs.  State 
Ins.  Co.  of  Des  Moines.  Stipulation.  It  Is 
hereby  stipulated  and  agreed  that  this  case 
be  submitted  to  the  Jury  now  In  the  box  In 
the  case  of  the  Buckstaff  Brothers  Manu- 
facturing Company  versui*  the  American 
Plre  Insurance  Company  of  New  York,  upon 
the  record  already  made  in  the  said  case; 
the  Jury  to  consld^  all  of  the  oral  testimony 
and  exhibits  admitted  in  said  ease.  All  of 
the  exhibits  admitted  or  offered  in  said  case 
are  to  be  taken  and  coiuldered  as  applicable 
to  this  case;  all  of  the  testimony  offered, 
whether  oral  or  written,  and  excluded  by 
the  court,  shall  be  considered  as  offered  in 
this  case;  and  all  of  the  rulings  of  the  court 
during  the  trial  of  said  American  Fire  In- 
8uran<-e  Company's  cnflc  shall  be  considered 
as  having  been  made  in  this  case,  and  all  of 
the  exceptions  to  said  testimony  and  said 
rulings  shall  be  considered  as  In  this  case. 
The  intention  being  that  this  case,  when 
submitted,  shall  be  npon  the  same  record,  in 
all  respects,  with  the  same  rights  and  ex- 
<'eptlons  to  both  parties,  as  in  mid  case  of 
Buckstaff  Brothers  Maoufncturlug  Company 
versus  the  American  Fire  Insurance  Com- 
pany of  New  York.  It  Is  understood  that 
the  defendant  makes  no  defense  by  reason 
of  Insufficiency  of  proofs  of  loss,  and  no  fur- 
ther testimony  is  to  iM>  introduced  in  this 
case,  excepting  only  the  insurance  policy 
sued  on.  This  i-ase  is  to  be  subuittted  ui}on 
the  instructions  of  the  ccmrt  to  be  given  to 
the  Jury,  and  It  IB  understood  that  the  In- 


structions asked  for  by  both  parties  In  said 
American  Fire  Insurance  Company  case 
shall  be  considered  as  asked  for  by  tbe  re- 
spective parties  in  this  case.  BackstafC 
Brothers  Manufacttuing  Company,  by  Chas. 
O.  Whedon,  Its  Attorney.  State  luKuranee 
Company,  by  J.  Fawcett,  Its  Attorney." 

It  appears  that  a  bill  of  exceptions  was 
settled  and  allowed  In  the  case  mentioned  in 
tbe  forcing  stipalatioo,  and  it  is  ar^ied 
that  the  same  should  be  treated  and  consid- 
ered as  a  part  of  the  recoil  In  the  case  at 
bar.  Clearly,  there  is  nothing  In  the  above 
stipulation  which  will  justify  such  a  concln- 
sion,  although  such  may  have  been  the  inten- 
tion of  the  parties  when  they  entered  Into 
the  same.  It  was  contemplated  that  other 
and  additional  testimony  should  be  adduced 
In  this  case  than  was  ^Iven  In  the  case  of 
tbe  American  Fire  Insurance  Oomiiaiiy, 
namely,  the  policy  herein  declared  upon.  A 
proper  bill  of  exceptions  in  that  case,  there- 
fore, would  not  Include  all  the  evidence  In 
the  case  at  bar.  There  is  no  order  of  court 
making  any  portion  of  the  record  In  the  case 
to  which  reference  has  been  made  a  part  of 
the  record  herein.  If  the  bill  of  exceptions 
of  what  transpired  in  such  other  action  Is  to 
be  considered  a  part  of  this  record,  it  Is  such 
solely  by  reason  of  the  stipulation  alluded  to, 
since  it  Is  not  entitled  in  this  suit,  nor  was 
it  signed  and  allowed  herein.  If  such  stipu- 
lation is  not  itself  property  a  part  of  this 
record,  then  It  is  plain  that  It  oannot  be  ct>n- 
sidered  by  us  for  any  purpose  whatever. 
The  bill  of  exceptions  in  one  cause  cannot 
property  prraerve  and  bring  Into  the  record 
what  transpired  la  another  suit  betwera  dif- 
ferent parties,  so  that  we  coulll  not  expect 
to  find  in  the  Itlll  of  exi*eptions  in  the  case 
of  the  American  Fire  lusurauce  Comiiany 
the  evlileiice  adduced  and  rulings  made  dur- 
ing the  trial  In  this  cause.  It  Is  true,  the 
written  stipulation  provides  that  this  case 
should  be  submttte^l  to  and  decided  by  tbe 
court  l>elow  upon  the  same  record  as  to  tbe 
rulings  of  the  court,  and  upon  the  same  tes- 
timony as  In  the  other  case,  save  only  the 
policy  In  suit,  but  there  is  nothing  to  show 
that  this  agreement  was  acted  upon  by  the 
lltlgimts  and  the  court.  On  the  contrary, 
the  record  afiirmatively  shows  that  tbe  cautie 
was  submitted  to  the  Jury  Impaneled  in  the 
other  case  by  "agreement  in  open  court." 
from  which  the  Inference  may  be  indulgi>d 
that  the  written  stipulation  was  Ignoitvl  by 
the  parties,  and  not  considered  by  tbe  court 
The  steps  r^uislte  to  preserA-e  the  evidence 
upon  which  the  Jury  found  their  verdict, 
and  the  rulings  of  the  court  during  the  trial, 
have  nut  Iweu  taken.  This  could  Ik  aceotii- 
pllslied  only  by  a  bill  of  exceptions  duly  set- 
tled In  the  mode  required  by  Btatute.  A  stlii- 
ulatiun  of  tbe  attorneys  In  a  cause  Is  no  more 
part  of  the  record  thau  a  deimsltlon,  or  any 
other  evideuce  whicli  may  have  been  Im- 
pmperl)'  included  in  the  transcript.  Mat- 
tel's which  are  not  properly  part  of  the  rec- 
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ord  cannot  be  nmdo  so  by  beiug  Improperly 
inserted  In  tlie  trnnscrlpt.  A  etipnliition  of 
fyi-ts  or  mode  of  proof  cannot  take  the  place 
<if  a  bill  of  exceptions.  Credit  Fonder  v, 
liojiers,  8  \eb.  34;  State  v.  Knapp,  8  Neb. 
■iiiti,  1  N.  W.  128;  Herblson  v.  Taylor,  29  Neb. 
217,  45  N.  W.  020;  McCain  v.  Cooley,  30  Xeb. 
7,7.2.  4«  N.  W.  715.  This  stipulation  could 
ha\e  been  brouiurht  into  the  record  by  ft  bill 
«'f  excvptions,  but.  that  not  having  been  done, 
it  is  out  properly  before  the  coart,  and  hence 
It  cannot  be  considered. 

It  is  said,  in  an^meut.  the  stipulation  -was 
oiitfred  into  "to  relieve  tlie  court,  counsel, 
iind  clients,  and  the  Interested  public,  of  the 
repetition  of  an  endless  amount  of  time,  la- 
bor, and  expense."  The  motive  was  indeed 
a  laudable  one,  and  It  la  to  be  regretted  that 
the  failure  to  make  the  stipulatlcm  a  part  of 
the  record  prevents  us  from  determining 
whether  the  Judgment  was  riffht  or  wrong. 
Tlie  court,  however,  is  not  to  blame,  since 
thifi  Question  of  practice  had  already  t>ecn 
settled  by  repeated  decisions.  Nor  was  it 
necessary,  under  the  views  herein  expressed, 
•s  counsel  suppoee,  that  the  ponderous  and 
Ttrfumlnons  bill  of  exceptions  in  the  case  of 
American  Ftre  Insurance  Company  should 
be  duplicated,  at  an  enormous  and  needless 
expense,  in  order  to  hare  preserved  the 
rbchts  of  the  parties.  No  reason  occurs  to 
ns  why  It  might  not  have  been  brought  Into 
this  record  without  copying,  by  settling  of 
it  brief  bill  of  exceptiona  herein,  making  it  a 
IMrt  thereof  by  referring  to  and  identifying 
the  rame  in  such  a  manner  that  there  could 
IKieslbly  be  no  mistake  as  to  what  is  referred 
to.  Eren  it  this  were  not  so,  yet  the  matter 
of  labor  and  expense  Involved  in  duplicating 
ttae  bill  of  aceptions  is  no  reason  why  we 
sliGDld  consider  as  parts  of  this  record  the 
stipnlallon  set  out  above,  and  the  bill  of  ex- 
r«ptlona  In  another  cause,  when  they  have 
not  been  made  so  In  the  mode  preBcril>ed  by 
statute.  Inaunuch  as  no  bill  of  exceptions 
lias  been  allowed  in  this  case,  the  errors  re- 
lied up<m  tor  a  reversal  cannot  be  reviewed, 
and  the  motion  to  affirm  the  judgment  must 
be  sustained.  Affirmed. 


WELI^  v.  STATE. 
(Supreme  Court  of  NebrHHka.    Ft-b.  4,  ISOli.) 
AsSACLT— Evidence— iNSTKucTiON' 9. 

1.  To  render  the  failure  to  give  an  instruc- 
tion prejudicially  erroneous,  it  m  not  Huflicient 
that  correct  aimtract  propositions  of  liiw  are 
therein  eniliodied.  but.  in  addition,  it  ie  requisite 
that  such  propomitioua  bp  applicable  to  factx,  at 
least  in  some  d^ree,  inferable  from  the  evidence. 

2.  Evklepce  examined,  and  found  RUtHcicot 
to  suHtain  the  verdict. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Richardmrn  county; 
Bush,  Judge. 

r.  C.  Wells  was  convicted  of  assault,  and 
brings  error.  Affirmed. 


Kenvls  &  Reavis.  for  plaiutifF  in  error.  A. 
S.  Churchill,  Atty.  Gen.,  and  George  A.  Day, 
Deputy,  for  defendant  In  error. 

KYAN.  C.  Plaintiff  In  error  was,  by  a  Jury, 
found  guilty  of  an  assault  In  manner  and 
form  as  charged  in  the  information.  This  in- 
formation was  flled  in  the  district  court  of 
Ricliardson  coimty,  and  thereby  the  offense 
charged  was  that  Columbus  C.  Weils  "upon 
one  Oscar  Larabee.  then  and  there  being,  un- 
lawfully, purposely,  feloniously,  and  of  his 
deliberate  malice,  did  make  an  assault  with 
a  dangerous  weapon,  to  wit,  a  hammer. 
•  •  •  with  intent  •  •  •  and  thereby 
him,  the  said  Oscar  Lnrabee,  unlawfully,  pur- 
posely, feloniously,  and  of  bis  deliberate  mal- 
ice, to  inflict  upon  said  Oscar  Larat)ee  great 
bodily  injury,"  etc.  In  the  brief  submittetl 
on  behalf  of  the  plaintiff  in  error,  there  are 
argued  but  two  questions.  Of  these,  one  Is 
that  the  verdict  is  not  sustained  by  sutdcient 
evidence.  There  is  no  room  for  doubt  that 
Wells  struck  Lnral)ee,  at  least  twice,  with  a 
hammer,  at  the  time  and  place  described  in 
the  information.  That  there  was  such  proro- 
catton  t^at  Larabee  would  have  been  entitled 
to  but  little  sympathy  If  his  punishment  had 
been  greater  than  it  was,  there  can  be  no 
question;  and  yet  this  provocation  was  only 
by  the  use  of  Insulting  language,  uttered  at 
such  a  distance  that  it  was  necessary  for  the 
accused  to  take  several  steps  that  he  might 
be  able  to  show  his  resentment.  When  these 
steps  had  been  taken.  It  cannot  be  determined 
with  certainty,  from  the  bill  of  exceptions, 
which  party  first  laid  hands  upon  the  other. 
There  was  sufflcient  evidence,  however,  to 
Justify  the  Jury  in  I'eturning  the  verdict 
which  it  did  return,  and  we  cannot,  there- 
fore, set  it  aside  as  being  without  sufflcient 
support. 

In  the  brief  the  other  ground  of  criticism 
is  thus  stated:  "The  court  told  the  Jury,  in 
general  terms,  that  they  might  convict  the  de- 
fendant of  a  simple  assault,  but  failed  to  ex- 
plain to  the  Jury  the  legal  meaning  of  ttie 
woi-d  'BHsault'  when  used  In  that  connection." 
One  of  the  definitions  of  this  word  suggested 
by  plaintiff  in  error  Is  that  given  In  RapalJe 
&  I^awrence's  Law  Dictionary,  to  wit:  "In 
criminal  law.  assault  Is  (1)  an  attempt  un- 
lawfully to  fljiply  any  actual  force,  however 
small,  to  the  persfHi  of  another,  directly  or  In- 
directly; (2)  the  act  of  using  such  a  gesture  to- 
wards another  person  as  to  give  him  reason- 
able grounds  to  believe  that  the  person  using 
the  gesture  meant  to  apply  actual  foree  to 
his  person."  Counsel  for  plaintiff  in  error, 
in  the  course  of  their  argument  to  establish 
their  contention  that  the  word  "assault" 
should  by  the  court  have  been  defined  with- 
out rwiuest,  say  that  "courts  are  supposed  to 
know  their  duties,— a  violent  presumption  In 
many  cases,— and  it  is  not  incumbent  ou  the 
defendant  in  a  criminal  case  to  ask  the  court 
to  tell  the  jury  what  elements  enter  into  a 
given  transaction,  as  constituents  theseof.  to 
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make  It  a  crime."   Witta  tlie  fM)iillO«it  belief  < 
that  we  Shan  t>e  able  to  show  by  a  fair  exam- 
liiatloD  of  the  record  that  plalntlfT  In  error 
baa  no  Just  canae  to  complain  that  lUs  rights 
were  prejudiced  hy  the  district  court  In  the 
trial  of  this  case,  we  ahaU  first  consider  the 
instruction  wbich  It  Is  claimed  should  have  j 
been  sujnUemeuted       a  definition  of  the  ; 
word  "assault."    It  was  in  this  language:  i 
''The  court  instructs  the  Jury  that  If  thejr  be-  ' 
lievt  from  the -evidence,  beyond  a  reasonable 
doubt,  that  defendant,  not  acting  In  self-de- 
fense, made  an  assault  upon  the  prosecuting 
witness  with  the  hammei*,  as  alleged  In  the 
Infcn-niatlon,  with  no  Intention  of  feloniously 
Inflicting  great  bodily  Injury  upon  the  said  ; 
proaecutlug  witness,  tbssx  the  Jury  may  find  I 
the  defendant  guilty  of  an  assault."   As  bas  I 
already  been  stated,  there  was  sufllclmt  evl-  | 
vdence  to  sustain  the  verdict  of  "guilty  of  an  < 
assault  In  manner  and  form  as  charged  In  \ 
the  InfiHinatton."   The  evidence  showed  that  - 
plaintiff  In  error  struck  the  im)eecutlng  wit- 
ness, at  least  twice,  with  a  hammer.   Than  < 
were  therefcwe  no  such  conditions  shown  by 
tlie  proofs  that,  under  the  above-quoted  defi- 
nition, a  mere  assault  could  bare  been.  Infer- 
i-ed.   If,  under  these  conditlonB,  the  court 
had  tastmcted  the  Jury,  as  it  la  contended  on  j 
beliaU  of  the  defendant  in  error  ^t  it  should 
have  done,  following  most  text  writers,  there 
would  have  been  given  an  instruction  to  the 
effect  Uiat  "an  assault  Is  tbe  unlawful  at- 
tempt, coupled  with  the  present  ability,  to  do  r 
Injury  to  another."   As  tbls  definition  was  ' 
not  apidlcable  to  tbe  facts  proved,  in  any  ; 
view  of  the  case,  it  was  not  erroneoua  to  omit  ; 
to  give  this  or  an  equivalent  inHtructitnL  An  : 
assault  with  Intent  to  commit  great  bodily  \ 
injury  Is  punlnliable  by  Imprisonment  in  the  j 
penitentiary  for  not  lesH  than  one,  nor  more  I 
than  five,  years.   Sess.  Laws  ISSa.  c.  34,  1 1.  j 
Notwithstanding  a  verdict  ttt  guilty  of  the 
above-described  offoise,  tbe  Judgment  of  the  j 
court  was  that  Columbus  C  Wells  pay  a  fine  i 
of  ICIQ  and  (Mtsts  of  the  pix)BecutIon.    lOor  s  ! 
mere  assault,  it  was  discretionary  with  the  \ 
court  to  impose  a  fine  to  the  extent  of  $10U,  ! 
or  to  commit  the  defendant  to  th|  county  Jail  i 
for  a  polod  not  exceeding  tbree  months.   A  , 
fine  of  but  $15  was  certainly  not  excessive 
for  a  mere  assault,  and,  no  matter  what  In- 
Btmctlon  as  to  what  ctnstitdted  an  assault 
might  have  been  given,  the  jury  could  not 
have  dealt  as  loiiently  with  the  prisoner  as 
(lid  the  court,  in  treating  his  offoise  as  a 
mere  assault.   Whatever  error  was  commit- 
ted was  not  such  aa  to  afTord  plaintiff  in  er- 
ror any  Just  cause  of  complaint.   The  Judg- 
ment of  the  district  court  is  afilrmed. 


RYAN  et  al.  v.  DOUdLAS  COUNTY  et  ol. 
(Supreme  Court  of  Nebraska.    Feb.  4.  1896.^ 

ASSIQMMBNT  OW  VOUCBKRS— CONSTROCTION. 

1.  The  term  "due"  Is  employed  to  express 
distluct  ideas.    In  some  connections  it  is  held 


to  mean  a  di'bt  itiiint>diatply  pajrnble.  In  others 
it  aignifieB  a  sUte  of  lodebteHnesB  meiFely,  with- 
out reference  to  the  time  of  payment,  but  does 
not  include  coutinsent  liabilities  which  may  ripen 
Into  absolute  indebtedness  n|>on  the  future  per- 
formance of  contract  obli^tions. 

a.  R.  &  W.,  being  engaged  as  contractors 
in  the  construction  of  a  public  building  for  I). 
county,  executed  an  assignment  as  follows:  ''Tu 
the  Board  of  County  Gommistuoners:  For  val- 
ue received,  we  b^eby  assign  all  our  interest  io 
warruntK  or  vouchers  due  us  from  said  county 
to  the  Bask  of  Commerce,  and  hereby  anthorixe 
said  bank  to  receipt  for  said  warrants  or  vouch- 
ors in  our  name,  and  to  pay  all  warrants  or 
vouchers  to  the  Bank  of  Commerce."  Held  not 
to  include  money  sutwiequently  earned  by  R.  & 
W.  in  the  performance  of  their  contract  with 
the  county. 
(Syllabus  by  tbe  Conrt.) 

Apiieal  from  district  court,  Douglas  county: 

Scott,  .Judge. 

Petition,  [n  the  nature  of  a  bill  of  inter- 
pleader, by  Ryan  &  Walsh  against  the  county 
of  Douglas  and  others,  to  determine  the  prior- 
ity of  claims.  From  tbe  decree  rendered,  cer- 
tain defendants  appeal  Reversed  with  di- 
rections. 

Brouie,  Andrews  &  Sheeau,  Cowlo  &  Me- 
Hugli,  and  J.  J.  O'Connor,  for  appellonta. 
Cornish  &  Kobertsoo,  for  appellees. 

POST,  O.  J.  In  the  year  1887  the  firm  of 
Ryan  &  Walsh,  by  written  contract  undeiv 
took  the  nection,  fbr  Douglas  county,  of  a 
building  described  as  a  county  hospital,  the 
stipulated  price  therefor  being  9iao,0!t3.  Soon 
after  the  commencemmt  of  the  work,  a  con- 
troversy arose  between  the  contractors  and 
the  comity,  involving  the  constmctlon  of  tbe 
plana  and  spedflcations  for  said  building. 
Duriiv  the  progress  of  the  work,  dIfflcultieK 
multiplied  so  that  Ryan  &  Walsh,  In  orda-  to 
protect  themselves  In  their  dteputes  with  the 
county,  consulted  Hon.  John  C  Cowin,  of  the 
Omaha  bar,  upon  whose  advice  they  appear 
to  have  acted  until  some  time  in  the  year 
1888.-  In  the  year  last  named.  Mr.  Cowln 
associated  with  himself  Mr.  W.  D.  McHugh, 
In  the  firm  name  of  Oowin  &  McHugh,  and 
thereafter  said  firm  represented  Ryan  & 
Walsh  in  said  controversy.  On  the  comple- 
tion at  the  building,  in  the  month  of  Febru- 
ary, 1910,  Ryar  &  Walsh,  under  tbe  advice 
of  Cowin  &  McHugh,  presented  a  bill  for  feo,- 
404.ug,  being  the  amount  of  the  balance  claim- 
ed by  them,  and  which  Included  the  aum  of 
$5U,ttli!.()9  for  extra  work  and  material  done 
and  furnished  at  the  special  instance  and  re- 
quest of  the  county.  The  county  board,  after 
a  protracted  Investigation,  made  an  order  al- 
lowing the  sum  of  ¥17,051.37  in  full  of  said 
demand,  and  from  wblch  an  appeal  was  by 
the  claimants  taken  to  the  district  court  for 
Douglas  county.  Ryan  &  Walsh  in  the  mean- 
time, being  pressed  for  funds  with  wblch  to 
carry  on  their  work  and  to  meet  their  obliga- 
tions incurred  for  material,  gave  nmnerona 
written  orders  upon  tbe  county,  illrectlug  pay- 
ment out  of  money  eanied  by  them  und^ 
said  contract   Among  the  attlers  thtu  given 
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was  one  In  tAvor  of  the  Bank  of  Commerce, 
as  /buoy's:   **For  value  received,  we  benbj 
iiMlgn  all  our  Interest  in  warrants  or  voncb- 
ers  due  u»  from  said  county  to  the  Bank  of 
Commert^  and  hereby  authi^e  said  bank  to 
receipt  fw  sfUd  Touchers  or  waiTants  in  oar 
nam^  and  to  [lay  all  warrants  or  vouchers  to 
[be  said  Bonk  of  Commerce.  Walsh  &  Ryan. 
Douiis  Cunningham.    Jerry  Ryan."   It  was 
deemed  advisable  by  the  tmuk.  In  order  to 
protect  Its  rights  under  the  foregoing  assign- 
ment, to  Join  in  the  appeal  ot  Ryan  &  Walsh, 
and  the  nerassary  bcmd  and  notice  \rere  ac- 
cordingly given  by  It.   Issue  being  Joined  In 
the  flistrlct  court,  a  ti-lal  was  had  therein  at 
the  February,  1801,  term,  resulting  in  a  ver- 
dict and  Judgukent  f6r  I^an  &  Walsb  In  the 
mm  of  937,571.20.    Un  the  :i7th  day  of  Feb- 
maiy,  1801,  Cowin  &  Mt^ogh  filed  notice  of 
an  attorney's  lien  upon  said  Judgment  in  the 
Mun  of  94,000^  being  a  general  balance  claim- 
kt  for  tbeir  services  in  s^d  cause.   Un  the 
:!Otb  day  of  November,  1801,  they  filed  a  sec- 
ond notice,  In  which  they  claimed  a  ftirther 
Uen  in  the  sum  of  91^000,  bdng  9160  for  mon- 
ey advanced  in  the  prosecution  of  said  cause, 
and  9850  fbr  services  rendered  since  the  date 
of  the  lien  fint  menttoned;  and  on  the  27tb 
day  of  June,  1801,  J.  J.  U'Conncr  gave  written 
notice  of  an  attorney's  Uen  in  said  cause  on 
account  of  services  rendered  Kyan  &  Walsh 
in  the  sum  of  93.04IU.   'Cbe  situation  was  fur- 
ther complicated  by  suits  of  creditors,  oth^ 
tban  tlKNM  above  named,  to  enforce  payment 
on  account  of  the  orders  or  partial  asaiKu- 
munts  held  by  them,  In  which  the  county  had 
been  enjoined  from  paj-ing.  and  Ryan  & 
Walsh  frcon  receiving,  any  part  of  the  money 
adjndged  due  the  latter.   In  view  of  tbe 
many  conflicting  claims  Ryan  &  Walsh,  who 
were  then  insolveiit,  on  the  20th  day  of  No- 
vember. 1801.  by  their  attom^yii.  Cowin  & 
McHi]«h.  Instituted  proceedings  In  the  nature 
of  a  bill  of  Interpleader,  to  which  the  county 
and  the  several  claimants  of  the  fund  iu  dls- 
pate,  18  In  number,  were  made  parties.  Upon  the 
tosuea  Joined  by  the  anan-en  of  the  defcnd- 
nnts  named  In  said  proceeding,  there  was  a 
final  decree,  determining  the  rights  of  tbe 
parties  In  tbe  premises,  but  which  at  thhi  time 
conceme  us  only  so  far  as  It  relates  to  the 
c-taims  of  Cowin  &  McBugh.  O'Oonuor.  and 
tbe  Bank  of  Commerce.    The  answer  of  the 
bank  is  unfortunately  not  found  in  the  record, 
bat.  Judging  from  the  decree  of  the  dlRtrlct 
rourt.  Its  contention  therein  was  that  the  ef- 
fect at  the  order  or  assignment  alwre  set  out 
waifi  to  create  in  its  favor  a  first  lien  for  ad- 
Taneements  made,  and  to  be  nuide,  to  Hyan  & 
Walab,  of  all  money  then  due,  or  to  be  there- 
after earned  by  them  under  their  contract 
with  the  county.    In  that  view  the  court  evi- 
dently concurred,  since  it  Is,  in  tbe  third  find- 
Ins,  recited:  "That  on  the  lOth  day  of  Feb- 
mary,  1880,  the  said  plaintiffs  sold,  assigned, 
transferred,  and  set  over  to  the  said  Bank  tiC 
Commerce,  by  an  instrument  lii  writing  bear- 
Ins  that  date,  all  their  right,  title,  uud  Inter- 


eat  in  and  to  all  mon^ra,  warrants,  or  vouch- 
ers due  or  to  become  due  to  the  said  i^ntiffs  . 
from  the  said  county  of  Douglas  under  and 
by  virtue  of  said  contract  between  aaid  plain- 
tiff and  said  county  of  Douglas,  and  author- 
ized the  said  Bank  of  Commerce  to  receipt  for 
all  vouehen  or  warrants  In  the  name  of  said 
plaintiffs,  and  Instructed  the  defendant  the 
{  county  of  Douglas  to .  pay  all  warrants  or 
i  vouchers  due  or  to  become  due  to  said  plaiu- 
tlflto  from  said  county  of  Douglas  under  wid 
I  contract  to  the  said  Bank  of  Commerce,  saM 
instrument  being  intended  between  the  par- 
ties aa  collateral  security  merely  to  the  in- 
debtedness then  owing,  and  wbk-h  thereafter 
might  be  contracted,  by  said  plaiutlfTs  with  - 
i  the  said  Bank  of  Commerce;  that  the  board  of 
:  couuty  commlsslonera  were  duly  notified  of 
Huid  onler  or  assignment,  and  the  same  was 
filHl  with  the  board  of  county  commissioners 
of  Dou^as  county  on  tbe  20th  day  of  March. 
A.  D.  ISSO."    Tbe  Imlebtedness  of  Ryan  & 
Walsh  to  the  bank  at  that  time  ai^roxlmated 
920,000.  and  ther^  were  delivei-ed  to  it  by 
the  county  clerk,  subsequent  to  the  date  of  the 
said  asBlgnuient.  five  wairantH  drawn  to  Rynu 
&  Walsh,  aggregating  917.040.93,  and  dated, 
respectively.  February  20,  March  16,  May  20. 
July  20,  and  September  7,  1880.    Tbe  bank 
also,  according  to  tbe  finding  of  the  court,  re- 
l>-lng  upon  aaid  Assignment,  advanced  to  Ity- 
uu  &  Walsh  the  further  sam  of  985.144.12, 
wldch  wait  used  by  tbem  In  carrying  on  the 
work  imder  their  contract  with  tbe  count)', 
'  and  which  sum  is  now  due  and  wholly  uu- 
I  paid.    Tbe  court,  upon  the  foregoing  findings 
'  and  evidence,  ordered  the  amount  due  on  the- 
j  Judgmeut  against  the  county  to  be  api^led— 
First,  In  satiafaction  of  the  Indebtedness  of 
Ryan  &  Walsh  to  the  bank;  second,  that  the 
balance  ^ould  be  distrlbnted  pro  rata  amouK 
the  other  aaalgueeH  of  said  firm,— and  from 
;  which  order  and  decree  Cowin  A  McHugh 
I  and  O'Connor  have  aiipealed  to  this  court 
]    The  question  firat  suggested  on  this  appeal 
■  Is  the  effect  of  the  iDstrnment  upon  which 
I  tlie  ImntE  rests  Its  clalui  to  the  fund  In  con- 
trovei-sy.    That  an  order  payable  out  of  a 
particular  fund  opcnitea  as  an  aaslgnment 
thereof  pro  tanto  Is  conceded  by  aiq)rtlant8. 
I  Xor  can  It  be  doubted  that  an  asslgnuient 
i  of  money  to  become  due  by  tbe  terms  of  an 
:  exlRtlng  contra<*t  Is  valid  and  enforceable 
I  in  equity.    Field  v.  Mayor,  etc.,  of  New 
I  York,  6  N.  T.  170;  Devlin  v.  Mayor,  etc.,  of 
1  New  York,  83  N.  Y.  lo;  Ruple  v.  Bindley, 
I  01  Pa.  St.  209;  Rates  v.  Lumber  Co.  (Minn.) 
j  r.7  N.  W.  218;  Krapp  v.  Kldridge,  33  Kan. 
I  106.  5  Pac.  372.  But  does  the  assignment  iu 
I  this  instance,  by  Its  terms,  include  money  ^ 
,  Hubseqnently  earned  by  Ryan  &  Walau  in 
the  prosecution  of  the  woii:  In  which  they 
were  then  engaged?   We  think  not.  Coun- 
sel for  the  bank,  in  the  brief  submitted  by 
them,  refer  to  no  authority  in  support  of  the 
conclusion  of  the  district  court,  and  our  own 
Investigation  has  been  equally  unproductive 
of  that  result.   The  cases  exapiined.  on  the 
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other  hand,  tend  atronglf  to  support  the 
oppodng  view.  The  language  of  the  an- 
flilRDment  ia  "all  our  interest  in  warrants  or 
vouchers  due  ns  from  said  county."  The 
woixl  "due."  according  to  the  coD^ensas  of 
Judicial  opinion,  has  a  double  mpanlns.  tIz.: 
tl)  That  the  debt  or  oblifratlon  to  whidi  it 
applies  has  by  contract  or  operation  of  law 
l)econie  Imniedlately-  payable;  <l*)  a  simple 
indebteduess,  without  reference  to  the  time 
of  payment.  In  which  It  is  synonymous  with 
"owinf;,"  and  Includes  all  debts,  whether 
IHiyable  in  pKesenti  or  In  futuro.  In  Allen 
V.  rattenton.  7  N.  Y.  47(i.  it  was  alleged 
that  then>  waa  due  from  tlie  defendant,  on 
accoont  for  gfiuds  sold  and  dellven>d,  the 
sum  of  f37l.01.  On  a(Hi*uilnf;  an  order  over- 
rulioE  a  demurrer  to  the  complaint,  it  was 
Hdid:  "Gonnsel  Insist  that  the  statement 
that  there  was  'due,*  etc..  did  not  amount  to 
a  statement  that  the  debt  had  Im-ome  i>aya- 
ble;  that  It  meant  no  more  tliau  the  state- 
ment  that  the  defendant  is  'ludelitetl.*  etc.; 
and  that,  If  the  word  'due'  had  two  slKniflca- 
tlons,  the  plaintiff  could  not  select  between 
them,  and  Impute  to  It  the  one  which  suits 
his  purpose  best."  And  after  dtioff  with  ap- 
))nn-al  the  opinion  of  Judge  Story  In  U.  S. 
V.  SUte  Bank  of  North  Carolina,  G  Pet.  29. 
holding  that  the  word  "due"  is  used  both 
to  express  the  mere  state  of  indebtment 
and  to  indicate  that  the  delit  had  in  fact  be- 
come payable,  it  was  said:  "In  the  latter 
sense  I  think  the  word  'due'  was  uned  br 
the  pleader  in  the  complaint"  District  Tp. 
of  Jasper  t.  District  Tp.  of  Sheridan,  47 
Iowa,  183.  was  an  aHIon  for  the  recovery  of 
money  as  agreed  between  the  parties,  on  the 
change  of  district  boundaries,  for  the  divi- 
sion of  school  funds  due  the  tlrst  Monday  in 
AprlL  The  fund  In  controversy  was  derived 
from  taxes  previously  assesstMl.  but  which 
were  |iayable  at  a  later  date.  In  dlsiraslng 
of  the  4iuestion,  the  court  say:  "It  is  claim- 
ed by  the  defemlant  tliat  a  fund  Is  due  when 
the  time  arrives  in  whfch  ilaynient  is  en- 
forceable: and  ft  must  be  admitted  that  this 
Is  the  ordinary  meaning  of  the  word.  But. 
while  that  Is  so,  there  Is  certainly  another 
mi>anlug,  somewhat  broader."  lu  Foster  t. 
Kinger,  m  Wis.  392,  34  N.  W.  395,  the  de- 
fendant was  served  with  garnishee  proc«>Hs 
in  an  action  against  I'hiUiim,  an  employ^,  un- 
iU'T  a  statute  which  authorized  the  appropri- 
ation by  that  means  of  debts  "due  or  to  be- 
t^>me  due"  to  the  executUm  defendant.  The 
garnishee  summons  n-ss  serveil  August  2StU. 
and  the  controversy  Involred  the  salnrj'  of 
the  defendant  for  that  month,  which,  aci-ord- 
Ing  to  the  evidence,  was  imyuble  montiiir 
at  the  end  of  each  mouth.  It  was  held  tlint 
the  salary  for  Auguat  waa  not  on  the  day 
of  the  service  "money  due,"  within  the 
meaning  of  the  statute,  since  the  defendant 
<imld  not  hare  maiutaloed  an  action  thero- 
for  against  the  garnishee.  It  was  further 
held  that  It  was  not  "money  to  become  due," 
since  the  contract  was  an  entirety,  and  to 


eutitle  Phillips,  tlie  defendant,  to  recover, 
it  was  necesHnry  for  htm  to  work  the  eutiri^ 
month,  lu  the  opinion  by  Taylor,  J.,  we  find 
tills  language:  "If  Phillips  had  quit  .work 
on  the  29th,  he  conld  not  have  recovered 
any  part  of  his  wages  for  the  month.  The 
debt,  therefore,  would  only  become  due  up- 
on the  contingency  that  PhilUpe  continued 
to  work  for  the  garnishee  for  the  entiro 
month."  In  Bishop  v.  Young,  17  Wis.  4i!. 
It  was  also  mmght  to  charge  tue  defendant 
as  garnishee.  But  his  liability  was  shown 
to  be  contingent  upon  the  completion  by 
Grant,  the  attachment  defendant,  as  con- 
tractor, of  certain  buildings  then  In  course 
of  construction.  Grant,  among  other  condi- 
tions, had  stipulated  to  complete  the  build- 
ings by  a  given  date,  and.  In  case  of  his  fail- 
ure, to  pay  to  Young  damage  at  a  given  rate 
during  the  period  of  bis  default.  In  affirm- 
ing the  Judgment  below  for  the  defendant. 
It  is  said:  "The  *propert7,  moneys,  and 
credits'  here  siioken  of  are  such  as  are  in 
the  bands  of  the  garnishee  which  belong  to 
the  prindiml  debtor.  And  the  *debts  due  or 
to  bet'ome  due'  evidently  relate  to  snch  as 
the  gnniishee  owes  alMolntely.  though  pay- 
able in  the  future.  We  have  no  idea  the 
statute  intended  to  include  In  the  language 
to  become  due'  a  debt  which  might  possibly 
become  due  uiion  the  performance  of  a  con- 
tract by  the  defendant  in  attachment."  See. 
alao,  as  supporting  the  views  above  express- 
ed. Scndder  t.  Scudder.  10  N.  J.  Law,  340; 
Hoyt  V.  Hoyt,  16  N.  J.  Law.  138;  Looney  v. 
Hughes.  2»  N.  Y.  514;  Fowler  t.  Hoffman. 
31  Mich.  21U.  The  rule  distinctly  recognised 
by  the  authorities  Is  that  the  term  "money 
due."  etc..  Implies  such  an  obligation  as  will, 
by  the  elBoence  of  time  alone,  ripen  Into  a 
cause  of  action;  and  In  no  reported  case,  we 
believe,  have  like  expressions  been  held  to 
include  property  having  a  potential  exist- 
ence only.  The  reasoning  In  Bisliop  v. 
Young  Is  quite  as  applicable  to  the  case  l)e- 
fore  us.  Here  the  fund  which  la  the  suhJtH-t 
of  the  controversy  Is  the  product  of  the  lalmr 
and  skill  of  the  contractors  subsequent  to 
the  assignment  relied  upon,  and  had  at  the 
time  in  question  no  actual  existence.  Fur- 
ther liability  of  the  county  under  the  con- 
tract waa  conjectural  merely,  and  contingent 
upon  the  performance  by  Ryan  &  Walsh  of 
their  stipulated  obligations.  It  was  not,  In 
any  legal  sense  of  the  term  "money  dne"; 
and  the  assignment  was  accoitllngly  inef- 
fectual for  the  puiikoae  of  transferring  the 
title  themf  to  the  bank. 

It  follows  that  the  appellants,  for  the  value 
of  the  services  rendered  by  them  for  Ryan  & 
Walah  In  the  matter  of  the  claim  against  the 
county,  are  entitled  to  lien  upon  the  Judc- 
ment  recovered,  which  is  mforceable  in  this 
proceeding.  The  bank,  it  should  be  noted, 
relied  upon  its  alleged  paramount  title  to  the 
pnK>ee4l8  of  the  Judgment,  without  contesting 
seriously  the  value  [daced  upon  the  appel- 
lants* sen  U-eH.   As  to  the  c]^lm  of  Cowiu  A 
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UcHnsli,  It  Is  snffldent  to  say  that  tbelr 
flmplo^ei^  b^an  in  tlie  year  1887,  and  tbat 
the  fouudauon  for  the  claim  afterwards 
■ucceaa fully  proaecated  asainit  the  county 
waa  laid  by  tbelr  constnictloD  of  the  plana 
and  q^flcaticHia,  together  with  tbelr  advice 
during  the  progreaa  of  the  work.  The  bill 
for  extras,  which  was  contested  by  the  coun- 
ty on  the  groond  tbat  they  were  provided  for 
the  contract,  indnded  200  different  items, 
requiring  much  time  and  labor  in  the  prep- 
aration at  the  cauae  for  trlaL  The  trial 
which  resulted  In  the  Judgment  fot  Ryan  & 
Walah  was  begun  February  lOth,  and  ccm- 
tinued  without  IntemiptloD  until  Ai;|rch  8d. 
Sabaequently  a  bill  of  exceptlona,  cousiatlng 
of  1,900  pages  of  ^pewrltt^i  matter,  was 
cerred  upon  Gowln  &  McHugh,  which,  after 
examination  and  approval  by  them,  was  allow- 
ed by  the  preidding  Judge.  Ttie  county,  in- 
tatdins  to  have  the  Judgment  reviewed  in 
this  court,  at  once  tuocured  a  transciipt  of 
the  recfud  of  the  district  court  to  accompany 
tlie  petition  In  error.  However,  about  that 
time  the  county  board,  after  argument  by 
C'owlD  &  McHugh,  abandcmed  the  proposed 
proceedings  in  error,  and  which  determlna- 
ti«i  waa  ez^«8sed  by  an  a^mqiurlate  reeolu- 
tkm.  Also,  aa  illuatratlng  the  character  and 
value  of  the  servicea  rendered  by  appellants, 
it  may  be  mentioned  that  tlie  motion  for  a 
new  trial  sobmltted  by  the  county  attorney 
contained  287  assignments,  mostly  relating  to 
rulings  during  the  course  of  the  trial;  and,  as 
slnady  appears,  the  amount  recovered  ex- 
ceeds the  allowance  of  the  county  board  by 
more  tlun  930,000.  Now  of  tlie  witnesses  ex- 
amined upQo  that  subject,  including  Hon.  T. 
J.  Mahoney,  who  r^resented  the  county 
thronghcNit  the  entire  ctntroversy,  place  the 
serrlcea  of  counsel  for  Ryan  ft  Walsh  at  leaa 
than  95,000^  while  the  average  estimate  there- 
of greatly  exceeds  that  snm.  The  claim  of 
CowlB  HcHugh  cannot,  upon  the  record 
btfore  US,  be  said  to  be  unreasonable.  In- 
deed, a  finding  in  thetr  fa-ror  much  greatear 
than  the  amount  of  their  claim  would  be  war- 
ranted by  the  evidence. 

The  8(dutlon  of  the  questions  presented  by 
O'Connw's  claim  la  attended  with  more  diffi- 
cult. It  la,  In  the  first  place,  not  dear  from 
the  evldoKe  whether  bla  appearance  In  the 
flistrict  court  was  for  Kyan  &  Walsh  or 
Walsh  alone.  Prevloua  to  the  alleged  em- 
pktyment,  the  members  of  the  firm  named, 
condstlng  of  Jexrj  Ryan,  Edward  Walsh, 
anfl  Dennis  fimiTi Ingham,  jiad  become  In- 
ivlved  in  controveralea  with  each  other,  cul- 
minating In  a  suit  by  Ryan  against  bis  co- 
partners. In  which  O'Connor  a^eared  as  at- 
torney for  Walsh,  and  which  resulted  In  an 
order  restraining  the  latter  from  certain 
threatened  acta  In  the  name  of  the  firm.  Ac- 
cocdlng  to  the  testimony  of  both  Ryan  and 
Cnnnlngham,  Oowln  ft  McHugh  were  the  cm- 
ly  attorneys  authorised  to  represent  the  said 
firm,  and  O'Connor's  appearance  In  the  dia- 
txlct  eonrt  waa  aa  the  r^;n%sentative  of 
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Walsh  Individually.  But,  In  the  absence  of 
record  evidence  to  aupport  that  eontention. 
the  actual  appearance  of  Mr.  O'Connor  In  the 
name  of  the  firm,  and  his  active  participa- 
tion in  the  trial,  of  which  the  partners  were 
all  aware,  ralaes  a  presumption  of  employ- 
ment by  the  firm  too  strong  to  be  thus  over- 
come. That  proceeding  was  proBecnted  in 
the  name  and  for  the  benefit  of  the  firm,  and 
the  law  implies  a  promise  to  pay  the  reason- 
able value  of  the  service  rendered  by  appel- 
lant therein.  It  is,  however,  as  we  have 
seen,  conclusively  shown  by  the  record  tbat 
Cowln  &  McHugh  prepared  the  cause  for 
trial,  and  were  responsible  for  ita  manage- 
ment during  every  stage  of  Its  progress  to 
Judgment.  The  office  of  O'Connor  was  that 
of  an  assistant,  only,  for  the  purpose  of  the 
trial,  and  $1,000  will.  It  la  believed,  under  the 
circumstances  of  the  case,  liberal)^  compen- 
sate him  for  his  services. 

The  decree  of  the  district  court  will  ac- 
cordingly be  reversed,  with  directions  to  pro- 
ceed In  accordance  with  this  opinion,  or, 
diould  appellants  elect  within  30  days  from 
this  date,  a  final  order  wUl  be  entered  here, 
80  modifying  the  decree  as  to  allow  the  appel- 
lants Cowln  ft  McHugh  the  sum  of  96,000 
and  Interest  from  Febmary  23,  1891,  and  to 
3.  J.  O'Connor  f 1,000,  with  Interest  from  the 
date  last  named;  said  amounts  to  be  first 
Uens  upon  the  fund  In  controversy,  and  to 
prorate  with  each  other.  Reversed. 


HALL  et  »1.  T.  HOOPER  et  al. 

fSiipreme  Court  of  Nebraska.    Feb.  4,  1896.) 

Action  to  Qcibt  Titlb— Who  mat  Bniifa — Uort- 
OAOE  FoKicLoauRB— Validitt— Pbincifal  and 

AOBNT— RATirtOATIOK— ESTOPFBL— IilMlTATIOas 
—  ADVBB8B  POSBBSBION. 

1.  Any  person  claiming  title  to  real  proper- 
ty in  this  state,  whether  in  or  out  of  possession, 
may  maintain  an  action  against  any  person  or 
persona  claiming  adverady,  for  the  purpose  of 
determining  such  estate  and  quieting  title. 
Poree  v.  Stubbs,  59  N.  W.  798,  41  Neb.  271,  fol- 
lowed. 

2.  Such  an  action  may  be  maintalDed  by  a 
remainder-Dian  during  the  continuance  of  the 
particular  estate. 

3.  Where  a  judicial  sale  and  conveyance  of 
land  have  been  made  onder  a  void  decree,  a 
court  of  equity  will  not  give  affirmative  relief  to 
the  person  whose  u>tate  was  sought  to  be  divest- 
ed, unless  he  shows  some  equitable  interest  in 
the  land.  Hughes  v.  Housel,  50  N.  W.  1127.  3.^ 
Neb.  703.  followed. 

4.  The  assignee  of  notes  secured  by  mort- 
gage, even  though  the  assignment  be  without 
consideration,  succeeds  to  the  right  of  the  mort- 
gagee to  have  redemptioa  made  aa  a  condition 
of  canceling  the  mortgage.  Looey  t.  Gourtnay, 
39  N.  W.         24  Neb.  580.  followed. 

5.  A  principal  who  ratines  a  contract  made 
for  him  by  another  must  adopt  all  the  instru- 
mentalities employed  by  such  agent  to  bring  it 
to  a  consummation.  Joslin  v.  Miller,  15  N.  W. 
214,  14  Neb.  91,  followed. 

6.  Therefore,  where  A.  purchased  laud  and 
caused  it  to  be  conveyed  to  his  wife,  he  giving 
at  the  time  of  the  conveyance  a  mortgage  in 
his  own  name  upon  the  land  to  secure  a  portion 
of  the  purchase  money,  the  wife,  by  accepting 
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the  deed,  adopted  also  the  mortgage.  It  became 
an  eooitable  mortgage  npon  the  land. 

7.  The  fact  that  the  husband  was  not  au- 
thorized in  writing  to  act  in  the  matter  is  im- 
material. The  ttatute  of  frauds  is  not  applica- 
ble to  the  case. 

8.  A  coDTeyanee  was  made  which  was  void 
as  against  creditors,  and,  as  a  part  of  the  same 
transaction,  a  purchase-money  mortgage  was  ex- 
ecuted on  the  same  land.  A  creditor  cauned 
the  Inud  to  be  subjected  to  the  payment  of  his 
judgment  A  portion  of  the  land  was  sold,  com- 
pletely satisfying  the  judgment.  The  former 
creditor  afterwards  became  the  assignee  of  the 
mortgage.  Held,  that  he  was  not  estopped  by 
the  creditors'  bill  and  proceedings  thereon  from 
foreclosing  tbe  mortgage  upon  that  portioD  of 
the  land  which  had  not  been  subjected  to  the 
payment  of  his  jndgment. 

9.  A  mortgagor,  in  order  to  remove  the 
cloud  cast  npon  his  title  by  a  aheriffs  deed  ex- 
ecnted  in  pursuance  of  a  void  foreclosure,  must 
offer  to  pay  what  Is  equitably  due  under  the 
morteage. 

10.  When  a  mortgagor  seeks  anch  affirmatlre 

relief,  he  Is  not  relieved  from  the  necessity  of 
offering  to  redeem  by  the  fact  that  the  statute 
of  limitations  has  barred  the  mortgagee's  right 
to  forecloM.  Herrlam  t.  Ooodlett,  54  N.  W. 
666.  36  Neb.  384.  followed. 

11.  The  statute  of  limitstionB  begins  to  run 
against  a  bill  to  redeem  from  the  time  when,  the 
mortgage  having  mntured,  the  mortgagee  enters 
into  open  and  notorious  possession  of  the  prem- 
ises under  claim  of  ownership. 

12.  Whether  the  ^riod  of  limitation  In  such 
case  is  4  or  10  years  is  not  decided. 

13.  A  mortgagee  under  a  mortgage  purport- 
ing to  encumber  the  fee  sought  to  foreclose 
againet  the  fee,  and  bought  tbe  land  at  the  fore- 
closure sale,  and  the  sheriff's  deed  purported  to 
convey  the  fee,  and  was  immediately  recorded. 
He  entered  into  actual  possession  of  the  land. 
The  foreclosure  was  void.  The  plaintiffs  under- 
took to  annnl  the  deed.  They  were  remainder- 
men after  a  life  estate,  the  tenant  of  which  was 
not  a  part]:,  to  the  suit.  By  their  petition  they 
sdmitted  that  the  oiortgagee  bad  by  ttie  pro- 
oeedings  obtained  the  life  estate,  but  the  proof 
showed  that  the  proceedings  were  void  as  to  the 
life  tenant  as  well  as  to  the  plaintiffs.  Held, 
that  the  mortgagee's  possession  was  adverse  to 
the  plaintiffs,  and  not  merely  for  the  life  estate. 

14.  The  plaintiffs  having  undertaken  to  have 
both  the  mortgage  and  proceedings  to  foreclose 
it  declared  void,  and  the  court  having  determined 
that,  while  the  foreclosure  was  void,  the  mort- 
gage was  not.  an  opportunity  to  amend  the  peti- 
tion by  offering  to  redeem  was  denied,  the  proof 
showing  that  the  right  to  redeem  waa  barred 
by  the  statute  of  limitations. 

(Syllabus  by  the  Court! 

Appeal  from  district  court,  Hall  county; 
Harrison,  Judge. 

Action  by  George  T.  Hal!  and  another 
against  Edward  Hooper  and  others  to  quiet 
title.  From  a  decree  of  dismissal,  pl^ntlffs 
appeal.  Affirmed. 

R.  a  Glanvllle.  R.  B.  Horth,  and  Ghas.  (f. 
Ryan,  for  appeUanta.  Abbott  A  Caldwell, 
tor  appellees. 


IRVINB,  C.  For  a  proper  understanding 
of  this  case  a  statement  of  tbe  substance  of 
the  pleadings  Is  necessary.  The  appellants, 
George  T.  Hall  and  Mary  J.  Monroe,  In  their 
petition  allece  that  one  Mrs.  Milton  S.  Hall 
was  In  her  lifetime  the  owner  in  fee  of  cer- 
tain land  in  Hall  county ;  that  she  died  seised 
ot  said  land  NoTember  24,  1871.  leaving  sur^ 


vlTlng  her  her  husband,  Milton  S.  Hall,  wbo 
is  still  living,  and  the  plaintlflJi,  her  only 
cbUdren  by  said  Milton  S.  Hall;  and  tbat 
thereby  Miltun  S,  Hall  became  seised  of  an 
estate  by  curtesy  In  said  premises,  and  the 
plaintiffs  became  owners  in  fee  of  tbe  re>- 
malnder.  The  i>etItion  then  alleges  certnio 
proceedings  and  deeds  In  pursuance  ther*  of. 
whereunder  the  defendant  Hooper  claims  to 
have  divested  tbe  estate  and  become  tbe 
owner  in  fee  of  the  land.  These  proceedings 
are  pleaded  at  length.  It  is  then  alleged 
that  all  these  proceedings  were  void  aa  to 
tbe  plaintiffs  and  their  mother,  for  want  of 
Jurlsdic^on  of  tbe  person,  and  that  tbey 
were  of  no  effect  to  pass  any  title  to  Hooper 
except  the  life  estate  of  Milton  S.  Hall,  whicb 
has  not  yet  determined.  Tbe  plaintiffs  also 
aver  that  they  had  no  notice  of  the  claim  of 
Hooper  to  the  fee  of  the  land  until  wltbln 
two  years  of  the  commencement  of  tbe  ac- 
tion. They  allege  that  said  proceedings  and 
deeds  constitute  a  cloud  upon  their  title,  and 
pray  that  the  deeds  be  adjudged  void  In  so 
far  as  they  purport  to  convey  the  estate  of 
the  plaintiffH,  and  that  title  to  tbe  remainder 
be  quieted  in  plaintiffs.  There  are  certain 
other  averments  against  the  other  defend- 
ants, claiming  under  a  mortgage  from  Hoop- 
er, and  leading  to  a  prayer  that  this  mort- 
gage be  set  aside;  but  these  averments  It 
will  not  be  necessary  to  notice,  as  the  deci- 
sion of  the  case  must  be  based  entirely  up<Mi 
tlie  issues  between  the  platntifTs  and  Hotter. 
Tlie  answer  alleges  posseHRion  and  the  exer- 
cise of  acts  of  ownership  by  Hooper  since 
18T2;  denies  that  Mrs.  Hall  was  ever  the 
owner  or  In  possession  of  the  land;  denies 
tbat  the  deed  under  which  she  claims  fvaa 
ever  executed  or  dellfered  to  her,  or  that 
she  ever  paid  any  consideration  for  the  prop- 
erty; and.  in  short,  denies  most  of  tbe  alte- 
gatlous  of  the  petition,  and  closes  with  a 
plea  of  the  statute  of  limitations. 

From  the  pleadings  and  evidence,  tbe  facts 
in  fegard  to  tbe  title  appear  as  follows:  In 
1868  Hooper  commenced  an  action  ngalnftt 
Milton  S.  Hall  for  the  recovery  of  a  debt.  A 
writ  of  attachment  was  Issued,  and  one  Pe- 
terson was  garnished.  Peterson,  It  would 
lie  inferred,  never  answered  the  order  of 
gaj-nisbment,  but,  in  1869,  he,  being  Indebt- 
ed to  Hall  In  aliout  the  sum  of  Sl,200.  con- 
veyed tlie  land  In  controversy  by  deed  mn- 
nlng  to  "Mrs.  Milton  S.  Hall";  and  at  the 
same  time,  and  as  part  of  the  same  transact 
tlon,  a  mortgage  was  executed  to  Peterson, 
by  "M.  S.  Hall,"  to  secure  notes  amounting 
to  ?1,006.  that  being  the  diflTerence  betwe*»n 
the  estimated  value  of  the  land  and  Peter- 
son's debt  to  Hall.  Mra.  Hall  was  not  pres- 
ent, and  it  is  perfectly  clear  that  the  trans- 
action was  one  l)etween  Hall  and  Peterson 
for  Hall's  benefit,  Mrs.  Hall  having  no  Inter- 
est therein.  H<)oi>er  proceeded  to  Judgment 
In  his  action  against  Hall,  and  caused  execu- 
tion to  be  levied  on  the  land.  He  then.  In 
September,  1870.  began  anj^aetion  inittae  na- 
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tan  of  a  erMtoaf  bill,  nuniinK  as  defend- 
tnts  M.  8.  Hall.  Mrs.  Milton  S.  Hall,  and 
PeteiwD.  The  petitlcm  In  tliat  cn»o  alleged 
tlie  recovery  of  the  judgment  and  lery  of 
execution;  alleged  the  attachment  and  gar- 
idehment  of  Peterson;  and  charged  that  the 
conreTance  to  Mrs.  Hall  was  the  rasnlt  of  a 
conspiracy  between  Hall  and  Petfraon  to 
cheat  and  defraud  Hooper.  It  alleged  that 
MrSL  UOton  S.  Hall  was  a  fictitious  perscHi, 
and  that  Hall  was  the  person  Intended  by 
the  deed  from  Peterson.  The  prayer  was 
that  "Mrs.  Miltim  S.  HaU"  be  declared  to 
mean  "M.  8.  Hall";  that  the  moi-tgage  to 
Petwaon  be  declared  TOld  against  plaintlflT, 
and  that  the  land  be  subjected  to  the  Judg- 
mait.  There  was  an  attempt  by  the  publl- 
catioD  of  notice  to  obtain  constructive  serv- 
ice upon  all  the  defendants;  but  as  the  affl- 
davlt  for  publication  made  no  reference 
whatemr  to  Mrs.  Hall,  It  may  be  assumed 
that  the  proceedings  as  to  her  were  abso- 
hiMy  Told.  Hall  and  Peterson  made  de- 
fault, and  a  decree  was  entered  directing  a 
sale  of  the  land  In  satisfaction  of  Hooper's 
Judguiant  Under  this  decree  all  but  40  acres 
were  sold  to  Hoop^,  at  a  price  more  than 
sufficient  to  satisfy  his  Judgment.  Subse- 
qumtly.  In  1870,  Hooper  having  become  the 
own«  of  the  notes  to  secure  which  Hall  bad 
fftren  the  mortgage,  be  brought  an  actlw 
against  Hall  and  his  then  wife,  but  not 
•gataiBt  the  heirs  of  the  flnrt  Mrs.  Hall  Qm 
havtav  lenurrtedl.  to  foreclose  the  mort- 
gase.  SoTlce  In  this  case  was  constructive, 
bvt  the  affldavit  tor  publlcati(m  is  conceded 
to  hare  been  fatally  defective.  A  decree  of 
foredoenre  was  entered,  and  the  remaining 
40  acres  sold  under  that  decree  to  Hooper. 

It  will  be  observed  that  the  plalntifTs  claim 
r^ef  solely  on  the  ground  that  the  proceed- 
ings were  void  as  to  them  and  their  ancestor, 
—the  proceedings  on  the  creditors'  bill,  be- 
cause no  jurisdiction  was  obtained  as  to 
Mrs.  Hall;  the  foreclosure  proceedings,  be- 
cause no  Jurisdiction  was  obtained  over  any 
person,  and  the  plaintiffs  were  not  even 
made  parties.  No  <^er  to  redeem  from  the 
mortgage  Is  made,  because  the  plaintiffs' 
theory  is  that,  the  IlUe  being  in  Mrs.  Hall, 
the  mortgage  executed  by  Hall  alone  created 
no  lien  upon  her  land.  In  addition  to  the 
issues  already  stated,  the  defendant  pleads 
that  plaintKTs  are  estopped,  by  claimliif;  un- 
der the  deed  to  Mrs.  Hall,  from  denying  the 
nlldity  of  the  mortgage  executed  by  Hall 
as  a  part  of  the  same  transaction.  The  plain- 
tiffs. In  reply,  charge  two  estoppels.  They 
charge  that  Hooper  is  estopped  to  deny  the 
validity  of  the  conveyance  to  Mrs.  Hall,  be- 
cause he  claims  under  a  deed  purporting  to 
convey  her  intorest  They  further  charge 
that  the  defendant  Is  estopped  to  assert  the 
validity  of  the  mortgage  because  of  his  suc- 
cessful Impeachment  thereof  by  the  proceed- 
ingii  on  the  creditors'  bill. 

The  district  court  found  "that  the  plain- 
tiOk  have  now  no  cause  of  action,"  and  dis- 


missed the  case.  From  this  decree  the  plain- 
tiffs appeal.  It  may  be  Inferred  from  the 
ase  of  the  word  "now"  in  the  finding  above 
quoted,  as  well  as  from  the  direction  which 
the  ailment  has  largdy  taken,  that  the  dis- 
trict court  wss  of  the  opinion  that  an  action 
to  quiet  title  would  not  lie  while  Hooper  was 
In  actual  possession  of  the  land.  It  la  dear 
that  plataitlffs,  while  admlttlttg  an  estate  in 
Hoopn*  for  the  life  of  Hall,  could  not  yet 
maintain  ^ectment.  If  this  was  the  view 
of  the  district  court.  It  was  fully  warranted 
by  the  case  of  State  v.  Sioux  City  ft  P.  R. 
Co.,  7  Neb.  357,  followed  by  several  other 
cases,  implying  that  an  action  to  quiet  title 
will  not  lie  against  one  In  actual  possesBlon 
of  the  land  In  controversy.  A  defendant  in 
such  actual  possession  Is  entitled  to  the 
lights  accorded  by  an  action  of  ejectment, 
where  the  plaintiff,  claiming  the  legal  title, 
ae^  to  oust  him  from  possession.  Gregory 
V.  Bank,  16  Neb.  411.  20  N.  W.  280;  Snowdeu 
V.  Tyler,  21  Neb.  199,  31  N.  W.  661;  Betts 
V.  Sims,  25  Neb.  186,  41  N.  W.  117.  The  rule 
stated  in  these  cases  Is  unquestionably  cor- 
rect; but  In  State  r.  Sioux  City  ft  P.  R.  Co., 
supra,  and  some  other  cases,  its  limitations 
were  lost  sight  of.  The  distinction  was  not 
observed  between  an  action  to  establish  title 
and  an  action  to  recover  possession  of  the 
land.  Gomp.  St  c.  78,  57,  provides  that  an 
action  may  be  brought  and  prosecuted  to 
final  decree,  judgment,  or  order,  by  any  per- 
son <x  persons,  whether  In  actusl  posses- 
sion or  not,  claiming  title  to  real  estate, 
against  any  person  or  persons  who  claim  au 
adverse  estate  or  interest  therein,  for  the 
purpose  of  determining  such  estate  or  Inter- 
est, and  quieting  the  title  to  said  real  estate. 
Section  59  provides  that  any  peraon  or  per- 
sons having  an  interest  in  remainder  or  re- 
version in  real  estate  ehall  be  entitled  to  all 
the  rights  and  benefits  of  this  act.  In  Force 
V.  Stubbfl,  41  Neb.  271,  59  N.  W.  7!W.  decided 
since  this  case  was  tried  In  the  district  court, 
the  object  of  this  stotnte  was  carefully  con- 
sidered. State  V.  Sioux  City  &  P.  R.  Co.  was 
overruled  In  so  far  as  it  denied  a  right  to 
proceed  to  quiet  title  against  one  in  posses- 
sion, and  the  rule  established  In  conformity 
with  the  language  of  the  statute.  If  Hooper 
was  tenant  of  the  life  estate,  a  possesnory 
action  could  not  now  be  maintained  against 
him;  but  the  plaintiffs  could  proceed  under 
sectlou  59  to  have  their  estate  In  remainder 
established. 

It  becomes  necessary  to  consider  separate- 
ly the  title  to  that  portion  of  the  land  sold 
under  the  decree  based  on  the  creditors'  bill, 
and  tbtit  portion  sold  under  the  decree  of 
foreclosure.  Considering  first  the  former 
portion,  the  plaintiffs  claim  solely  under  the 
deed  from  I'eterson,  and  because  of  want  of 
Jurisdiction  .over  Mrs.  Hall  In  the  proceed- 
ings resulting  In  the  sale.  The  evidem-e 
shows  beyond  all  controversy  that  Mrs.  Hall 
paid  no  couslderatiou  for  the  land  and  liiid 
no  connection  with  the  transaction.  It  ta 
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clesr  as  anything  can  be  made  by  human 
evidence  that  the  couTeyance  of  the  land  to 
her  VFOB  an  artifice  to  divest  any  Hen  or 
claim  which  might  have  been  obtained  by 
virtue  of  the  garnishment  of  Peterson  In  the 
action  against  Hali.  The  plaintUfs  merely 
represent  Mrs.  HalL  They  have  do  higher 
claim  than  she  had.  They  are  here  seeking 
the  affirmative  aid  of  a  court  of  equity  to 
establish  their  title.  Whatever  may  be  the 
rights  of  parties  to  assert  at  law  the  Inva- 
lidity of  a  Judgment,  or  at  law  or  in  equity 
to  resist  its  enfwcement  for  want  of  Jurisdic- 
tion to  rendw  it,  it  la  the  firmly-established 
doctrine  that  a  court  of  equity  will  not  lend 
Its  aflbrmatlve  aid  to  persons  seeking  to  avoid 
ttie  enforcement  of  a  -void  Judgment,  unless 
It  be  made  to  appear  that  they  have  a  valid 
defense  thereto.  Railroad  Oa  v.  Manning, 
23  Neb.  652,  87  N.  W.  462;  Osbom  v.  Oebr, 
29  Neb^  661,  46  N.  W.  84;  Insurance  Co.  t. 
Meyer,  ao  Neb.  185,  46  N.  W.  292;  Wilson  v. 
Shlpman,  34  Neb.  573.  52  N.  W.  676;  Janes 
T.  HoweU,  37  Neb.  320,  55  N.  W.  966;  Pllger 
T.  Torrance,  42  Neb.  !)03,  61  N.  W.  99.  In 
some  of  the  cases  cited  the  rule  was  confined 
to  Judgments  regular  on  Uieir  face,  but  we 
can  perceive  no  distinction  on  principle. 
The  doctrine  ia  based  on  the  broad  principle 
that  to  obtain  relief  from  a  court  of  equity 
an  equitaUe  right  must  be  afaown.  Where 
a  party  is  without  equity  In  his  favor,  the 
court  wUl  remit  blm  to  his  legal  ranedies. 
If  one  cannot  obtain  the  aid  of  a  court  of 
equity  to  prevent  tbe  enforcement  of  a  void 
Judgment  without  ahowlng  a  defense  there- 
to, it  would  seem  to  follow  that  he  cannot 
without  showing  such  defense  obtain  tbe 
asidstance  of  a  court  of  equity  to  vacate  pro- 
ceedings wh^by  the  Judgment  has  already 
been  enforced;  and,  to  apply  the  rule  to 
the  present  ease,  the  plaintiffs  (snnot  be 
permitted  to  set  aside  the  sale  made  under 
Hie  void  decree  without  establishing  an  eq- 
uity to  the  land  In  themselves.  Hughes  t. 
Housel.  33  Neb.  703,  60  N.  W.  1127. 

As  to  the  40-acra  tract  the  case  rests  on 
entirely  dlflarent  primHples.  Hooper  claims 
HtLa,  not  under  the  creditors'  bill,  or  adverse- 
ly to  the  conveyance  to  Mrs.  Hall,  but 
tiirough  that  conveyance^  or,  at  least,  through 
the  foreclosure  of  tbe  mortgage  which  was 
a  part  of  the  transaction.  Mrs.  Hall  died  be- 
fore the  foreclosure  suit  was  Instituted.  The 
plaintiffs  were  not  made  parties,  and  Hall, 
who  was  made  a  party,  was  not  subjected  to 
valid  service.  The  proceedings  were  there- 
fore wholly  without  Jurisdiction,  and  the 
foreclosure  and  sale  were  void.  The  plaln- 
Mffs  contoid  that  the  mratgage  was  not  a 
lien  upon  tbe  land  beyond  Hall's  life  estate, 
which  fell  In  subsequent  to  the  execution  of 
the  mortgage.  This  claim  is  based  on  the 
fact  that  the  mortgage  was  executed  by  M. 
S.  Hall  in  his  own  name,  and  did  not  pur- 
port even  to  be  the  act  of  Mrs.  Hall,  or  that 
of  Hall  as  her  agent.  It  must  be  remem- 
bered, however,  that  the  conveyance  was 


made  to  Mrs.  Hall  in  satisfaction  of  Veter- 
son's  debt  to  Hall,  and  the  mortgage  was 
executed,  at  the  same  time  and  as  a  part  of 
the  same  transaction,  to  secure  tbe  repay- 
ment of  the  excess  of  the  value  of  the  land 
over  Peterson's  debt  to  Hall.  The  pUdnUffs 
are  entitied  to  Mrs.  Halls'  rights,— no  more. 
Hooper,  on  the  vtber  band,  by  tbe  purchase 
of  the  Peterson  notes  became  vested  with 
Peterson's  rights.  It  is  ai^ed  that  there  is 
no  proof  that  he  paid  any  con8iderati<m  for 
the  notes.  This,  however,  makes  no  differ- 
ence^ Loney  v.  Courtnay,  24  Neb.  580,  89  N. 
W.  616.  Assuming  that  Hall  at  the  time  of 
the  transaction  was  without  any  authority 
to  contract  mi  behaU  of  Mm,  Hall,  it  la  never- 
theless tbe  established  law  that  a  principal 
who  affirms  or  ratifies  a  contract  made  for 
Um  by  his  agent  must  adopt  all  tbe  Instru- 
mentalities emidoyed  by  bis  agent  to  Mng  it 
to  a  consummation.  JoeUn  t.  Miller,  14  Neb. 
91,  15  N.  W.  214.  The  mortgage  cannot  be 
sustained  as  a  legal  mortgage  because  not 
executed  by  tbe  owner  of  the  fee.  But  an 
application  of  the  principle  stated  reqiUres 
that  It  should  be  given  effect  as  an  equitable 
mortgage.  Love  v.  Mining  Co..  82  Gal.  689; 
MiUer  V.  Baihnad  Oa,  86  Vt.  462.  Tlie  rule 
established  by  these  cases  la  tliat  a  mort- 
gage made  tqr  an  agent  In  his  own  name  Is 
binding  In  equity,  if  the  agoit  had  aathority, 
and  the  failure  to  execute  It  In  tbe  name  of 
tbe  principal  resulted  from  acddoit  or  mis- 
take. It  is  true  that  Hall  had  no  authority 
In  writing  from  Mrs.  Hall  to  execute  tbe 
mortgage,  as  would  aeon  to  be  required  by 
the  Comidled  Statutes  (cbivter  32,  |  25);  but 
we  do  not  think  that,  fn  order  to  give  effect 
to  the  equitable  principle  underlying  these 
declBiona,  the  transaction  must  necessarily 
be  evidenced  as  required  by  the  statute  of 
ftands.  In  the  Vermont  case  dted  tbm  waa 
no  memorandum  which  to  our  mind  would 
be  sufficient  to  sattefy  the  statute.  All  that 
exiated  was  a  resolutioii  of  the  board  of  di- 
rectors of  the  corporation  on  whose  behalf 
the  conveyance  was  executed.  We  think  the 
case  is  within  the  principle  ct  Morrow 
Jones,  ^  Neb.  867,  60  N.  W.  869,  where  a 
grantee  in  a  deed  absolute  hi  form  was  hdd 
bound  through  the  accq>tance  of  the  deed 
1^  tbe  defeasance  executed  an  attorney 
not  In  that  behalf  authorised.  Tbe  mortgage 
by  Hall  must  therefore  be  treated  as  a  vaUd 
lien  upon  the  land,  as  betmen  the  parties  to 
the  transaction.  What  tbe  righto  ot  a  bona 
fide  purchasw  would  be  need  not  be  considw- 
ed.  Tbe  case  as  to  the  40-ucre  tract  then  re- 
serves Itself  to  this:  Tbe  mortgagors  seek 
to  have  thdr  titie  estatdlshed  against  a  mort- 
gagee In  possession  under  a  ssle  made  to  him 
in  the  course  of  void  foreclosure  proceedings. 
It  is  pleaded  that  Hooper  Is  estopped  from 
setting  up  title  under  the  foredosure  pro- 
ceedings by  reason  of  his  prior  proceedings 
under  the  creditors'  Mil  adjudging  tiie  nurt- 
gage,  as  well  as  the  deed  to  Mrs.  Hall,  void 
as  against  him;  but  the  conveyances  attack- 
Digitized  by  Google 


FIRST  NAT.  BANK  v.  BIDPATH. 


87 


ed  t)7  t&e  creditnrs'  liUl  were  not  absolutely 
roM;  tb^  were  only  Told  as  against  cred' 
itors.  Hooper  was  a  creditor  at  the  tlme^  and 
be  dlU  saccessfully  attack  tbe  nrnTeyaocea; 
bat  he  satlafled  his  debt  tbrongb  a  sale  of 
ilie  remainder  of  tbe  land.  His  debt  bsTlng 
been  satisfied,  tbe  basis  on  wblcb  be  obtain- 
ed tbe  decree  in  tbe  creditors*  bill  was  de- 
itroyed.  He  was  no  bniger  a  creditor.  He 
was  DO  longer  entitled  to  attack  tbe  convey- 
ancea  as  to  tbe  rest  of  tbe  land.  Mncb  less 
was  be  eetc^qied  from  affirming  them.  Let 
m  suppose  that  tbe  mortgage  had  been  fore- 
closed by  Peteroon  himself  upon  this  40 
acres.  Thedecree  on  the  creditors' bill  would 
certainly  not  estop  blm  from  such  proceed- 
ings. Suppose,  on  fttreclosnre  by  him.  Hoop- 
oe bought  the  land.  He  could  certainly  take 
good  title.  Sn^^ose,  on  the  other  band,  tbe 
land  sold  In  pursuance  of  the  creditors*  Mil 
had  be^  bought  by  a  stranger.  Hooper 
would  certainly  be  estcpped  from  setting  up 
the  mortgage  as  agblnst  tbe  title  of  such  a 
strangOT  acquired  under  proceedings  by  Hoop- 
er Impeaching  tbe  mortgage.  But  Hooper 
had  In  tbe  first  instance  bis  election  to  avoid 
the  conreyancea  w  to  let  them  stand.  He 
elected  to  avoid  them  as  a  creditor,  and  sub- 
jected a  portion  of  tbe  land  to  the  poymrat 
of  his  debt  Tbe  debt  was  entirely  satisfied 
out  of  that  portion.  He  mis  no  kmger  a  cred- 
iter,  and  could  not  assert  any  claim  against 
tbe  remaining  portion.  He  then  bad  the 
nme  right  to  deal  with  tbe  grantees  of  tbe 
remaining  portion  on  tbe  faith  of  their  owner- 
slilp  as  a  stranger  with  notice  would  bare. 
It  is  a  purely  fortuitous  circumstance  that 
the  same  persrai  acquired  title  to  that  portion 
subjected  to  aale  by  tbe  credltora'  bin  and  to 
that  portion  sold  under  the  mortgage;  and 
DO  estoppel  arises. 

The  petition  bSTing  been  drawn  on  tbe 
theory  that  not  only  were  the  foreclosure 
proceedings  void,  bnt  tbe  mortgage  also,  no 
offer  was  made  to  redeem  from  the  mort- 
gage. We  hold  that  tbe  nuHtgage  was  not 
Told,  and  therefore  tbe  plaintiffs,  repr«ent- 
ing  the  mortgagor,  must,  bi  order  to  remove 
tbe  cloud  cast  by  tbe  deed  executing  the 
foreclosure  sale,  offer  to  pay  what  Is  equi- 
tably due  under  tbe  mor^ge.  Loney  t. 
Coartnay,  supia.  The  foct  that  tbe  action 
was  not  brought  until  more  than  10  years 
after  tbe  mortgage  matured  does  not  reller? 
the  plaintiffs  from  tbe  obligation.  Merriam 
T.  Goodlett,  36  Neb.  384,  M  N.  W.  686.  AU 
tbongh  tbe  statute  of  limitations  has  pre- 
vented a  foreclosure  of  the  mortgage,  the 
mMtgagor  must  offer  to  redeem  in  order  to 
obtain  affirmative  rdief  from  a  court  of  equi- 
ty. In  tbe  case  last  dted,  tbe  plaintiff  was 
permitted  to  amend  In  this  court  by  offering 
to  redeem;  but  in  the  case  before  us  it  stands 
admitted  that  Hooper  entered  into  possession 
in  1876,  much  uuae  tliau  10  years  before  this 
salt  was  brought.  It  has  been  held  that 
wbere  tbe  lands  have  remained  unoccupied 
tbe  statute  of  limitations  does  not  begin  to 


run  against  a  Mil  to  redeem  until  tender  of 
money  or  a  refusal  to  reconvey.  Wilson  v. 
BlcbardB,  1  Neb.  342.  But  we  tbink,  by  all 
the  authwltiea,  the  statute  does  beg^  to  run 
after  the  debt  matures,  from  the  time  tbe 
mortgagee  enters  Into  open,  notorious,  and 
actual  possenrion  under  claim  of  ownership. 
Bven  under  tbe  old  practice,  wbere  oourte  of 
equity  were  not  bouvA  by,  but  merely  follow- 
ed, the  analfOT  of  the  stetute  of  Umltaticms, 
such  was  the  rule.  Anon,  (by  Lord  Hard- 
wlcke)  3  Atk.  313;  Dexter  v.  Arnold,  1  Sumn. 
109,  Fed.  Gas.  Na  3357;  Knowltcm  V.  Walk- 
er, 13  Wis.  264;  Montgomery  v.  Chadwick, 
7  Iowa,  114.  The  action  was  therefore  barr- 
ed, whether  tbe  4  or  the  10  year  statute  ap- 
plies, and  the  defendant  pleaded  the  bar. 

It  is  contended  that  Hooper  is  rightfully 
in  possession  for  tbe  life  estate  <tf  Milton  -8. 
Hall,  and  that,  therefore,  tbe  statute  bas  not 
yet  begun  to  run;  but  we  have  already  beld 
that  under  our  law  tbla  action  may  be  main- 
tained 1^  a  remainder-man  during  tbe  term 
of  tbe  tenant  for  life.  Indeed,  aa  already 
suggested,  If  this  were  not  true,  the  plain- 
tiffs would  have  no  standing  In  court  at  this 
time.  The  answer  made  to  this  la  that  Hoop- 
er^ possession  has  never  become  adverse  to 
tbe  plaintiffs,  on  account  of  such  Ufe  estate; 
but  as  to  this  40-acre  tract,  at  least,  there  is 
not  only  no  presumpti<m  that  Hooper's  pos- 
session Is  for  tbe  life  estate  of  Hall,  but  It 
was  manifestly,  from  tbe  outset  adverse  to 
tbe  plaintiffs  under  a  claim  of  ownership  In 
fee.  Tbe  foreclosure  proceedings  are  as  much 
void  against  Hall  as  they  are  against  tbe 
plaintiffs.  Tbe  mortgage  purp(»lB  to  encum- 
ber the  fee.  Foreclostnv  was  sought  against 
tbe  fee.  The  sheriff's  deed  purports  to  con- 
vey the  fee.  It  was  recorded  the  day  after 
its  execution.  Bverythlng  shows  tbat  Hoc^ 
er's  possession  bas  been  under  a  claim  de- 
rived from  the  foreclosure,  and  not  as  a  lUe 
tenant.-  Amendments  are  by  the  Oode  per- 
mitted in  furtherance  of  justice.  Oode  Civ. 
Proc.  1  144.  We  h<M  tbe  mortgage  to  have 
been  a  valid  equitable  incumbrance  upon  the 
bind,  and  that  tbe  plaintiffs  are  not  entitled 
to  relief  against  it  as  against  the  mortgagee 
in  possession  under  a  vtM  foreclosure  sale, 
without  offering  to  redeem.  They  have  not 
so  oflwed,  and  tbetr  right  to  redeem  being 
barred  by  tbe  stetute  of  limitatl<»i8,  we  can- 
not now  permit  an  amendment  for  tbat  pur- 
pose. Judgment  sfllrmed. 

HARRISON.  J.,  not  sitting. 


FIRST  NAT.  BANK  OF  WILBBR  v.  RID- 

I'ATH. 

(Supreme  Court  of  Nebraska.    Feb.  4,  1806.) 

AUTHORITI    OF  AOFST — ETIDENCK — RlTiriCATIOM 

OF  Similar  Acts. 

When  the  extent  of  au  agent's  authoritr 
ii  in  Issue,  no  special  instructions  having  bven 
given  to  him,  his  actual  authoHtj  to  do  a  par- 
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ticnlar  act  Id  connection  with  the  transaction  | 
may  be  inferred  from  proof  that  the  principal  ; 
had  anthorized  or  ratified  aimilar  acts  In  con- 
oecdon  with  past  transactions  of  the  same  chax>- 
acter,  and  In&oited  to  the  agent  under  ■Imllar 
drcnnistances. 
(Syllabus  by  the  Goort) 

Error  to  district  court,  Saline  county; 
Bush,  Judi^e.  I 

Action  by  the  First  National  Bank  of  Wll-  I 
ber  against  James  W.  Rldpatb.  Judgment  ' 
for  defendant  Plaintiff  brings  error.  At-  ■ 
firmed. 

J.  H.  Grimm  and  E.  W.  Metcalfe,  for  plain- 
tiff In  error.  Hastings  &  McOintle.  for  de- 
fendant In  error. 

IRVINE,  G.   This  was  an  action  of  re- 
plerln  by  the  plaintiff  In  error  against  the 
defendant  In  error  for  certain  lire  stock 
which  the  plaintiff  In  error  claimed  under  a  [ 
chattel  mortgage  executed  by  the  defendant 
In  error  to  Lytle  &  Maynard  to  securo  a 
note  which  bad  been  sold  by  I^e  &  Hay- 
naxd  to  the  plaintiff  In  error.   Thero  was  | 
verdict  and  judgment  for  the  defendant,  [ 
which  the  plaintiff  seeks  to  reverse. 

The  most  important  assignment  of  error 
is  that  the  verdict  Is  not  sustained  by  the 
evidence.  The  evidence  shows  that  Rld- 
path  gave  to  Lytle  &  Maynard  his  promls- 
aory  note  for  $279.77,  May  22,  1891,  payable 
one  month  after  date.  This  note  was  sold 
to  the  plaintiff  bank,  and  was  secured  by 
chattel  mortgage  on  the  stock  in  contro- 
versy. Before  the  note  became  due  it  was 
sent  to  the  Bank  of  Western  by  the  plaintiff 
for  collection.  lytle  and  Maynard  were 
both  officers  of  the  Bank  of  Western.  May- 
nard was  its  president.  The  evidence  tends 
to  show  that.  Instead  of  collecting  the  note, 
the  Bank  of  Western  took  a  new  note,  again 
to  the  order  of  Lytle  &  Maynard,  and  a  new 
mortgage  on  the  same  propertj.  Rldpath 
knew  nothing  of  the  plaintiff's  ownership  of 
the  old  note.  It  bears  a  general  indorse- 
ment by  Lytle  &  Maynard,  uid  nothing  In- 
dicating its  ownership.  There  Is  also  evi- 
dence teudli^r  to  show  that  the  new  note 
and  mwtgage  passed  Into  the  possession  of 
a  third  party,  who  endeavored  to  collect  the 
debt.  It  also  appears  from  the  testimony 
nf  the  cashier  of  the  plaintiff  bank  that  prior 
to  this  transaction  the  plaintiff  had  done  a 
good  deal  of  business  with  the  Bank  of 
Western  and  Lytle  &  Maynard,  and  it  had 
been  the  plaintiff's  custom  to  send  notes  pur- 
chased of  Tjytle  &  Maynard,  or  the  Bank  of 
Western,  to  the  Bank  of  Western  for  col- 
lection, and  that  frequently,  instead  of  col- 
lecting such  notes,  the  Bank  of  Western  had 
procured  renewal  notes,  and  sent  them  to 
the  plaintiff  in  lieu  of  payment  We  think 
this  evidence  sustains  the  rerdict.  ^Hiere 
the  authority  of  an  agent  is  in  Isoue,  proof 
of  the  exercise  by  him,  with  the  knowledge 
of  the  principal,  of  similar  authority  En  past 
tranfiartionB,  may  be  material  In  two  re- 


spects: In  the  first  ^ace,  when  notice  Is 
brought  home  to  the  person  with  whom  a 
ccmtract  Is  made,  such  evidence  tends  to 
show  that  the  agent  was  acting  within  the 
scope  of  his  apparent  authority,  and  so 
tends  to  bind  the  principal,  even  though  ac- 
tual authority  In  the  puHcular  instance  be 
disproved.  In  the  second  place,  the  exer- 
cise of  such  authority  In  past  transactions, 
known  to  the  principal,  tends  to  prove  that 
In  the  parUcnlar  tnmsactlon  In  questira  the 
agent  possessed  actual  authority,  there  be- 
ing no  special  Instructions;  because,  where 
an  agent,  under  certain  circumstances,  had 
been  permitted  to  zeroise  a  certain  author- 
ity, the  principal  knowing  the  facta,  and  a 
similar  transaction  is  intrusted  to  him  un- 
der the  same  drcnmstances  aa  before,  and 
without  special  Instructlona,  the  prasump- 
tlon  la,  his  authority  Is  the  same.  In  this 
case  thero  Is  no  evidence  that  this  particu- 
lar note  was  not  sent  under  the  same  drcnm- 
Htances,  and  with  the  sdme  authority  on  the 
part  of  the  Bank  of  Western,  which  existed 
with  rogard  to  similar  notes  which  had  been 
sent  It  Therefore  the  Juiy  was  Justified  In 
Inferring,  from  the  tact  that  other  notes 
sent  by  plaintiff  to  the  Bank  of  Western  had 
been  satisfied  by  the  taking  of  renewal  notes 
therefor,  that  the  Bank  of  Western  had  sim- 
ilar authority  in  this  case.  If  such  authority 
existed,  Rldpath  should  not  suffer,  If,  as 
seems  to  be  the  case,  the  agent  was  dis- 
honest and  disposed  of  the  new  securi^  to 
a  stranger.  Instead  of  sending  It  to  Its  prin- 
cipal. 

The  foregoing  cmuideratlons  really  dis- 
pose of  the  merits  of  the  case.  The  giving 
of  certain  Instructions  requested  by  the  de- 
fendant Is  astigned  as  error,  bat  the  assign- 
ment Is  directed  en  masse  against  the  whole 
group  of  instructions,  and  some  are  mani- 
festly correct  Error  Is  also  assigned  upon 
the  giving  of  the  single  Inatmctlon  gIvCT  by 
the  court  of  Its  own  motion.  It  will  not  be 
necessary  to  quote  this  Instruction,  because 
it  Is  In  accord  with  the  rvie  we  have  alreaOy 
stated  In  considering  the  sufficiency  of  the 
evidence. 

The  admission  in  evidence  of  the  second 
mortgage  Is  assigned  as  error.  Thb  objec- 
tion to  Its  receipt  was  that  It  was  Incompe- 
tent, Immaterial,  and  Irrelevant  The  in- 
Btmment  offered  was  one  properly  certified 
by  the  county  cletk  as  a  copy  of  the  instru- 
ment on  file  in  his  office.  It  was  therefore 
competent  Code  Civ.  Proc.  I  408;  Comp. 
St  c.  32,  i  14.  It  was  T^evant  and  material 
because  thero  was  sufficient  In  the  parol  tes- 
timony to  Identify  It  as  the  mortgage  which 
had  been  given  In  satisfaction  of  that  on 
which  plaintiff  bases  its  claim. 

An  arfniment  Is  made  to  the  effect  that  no 
renewal  of  a  mortgage  debt,  no  matter  In 
what  form  the  new  debt  is  evidenced,  satia- 
flos  the  mortgage;  but  hero  not  only  was 
the  eviden(*e  of  indebtedness  changed,  but  a 
new  security  was  taken^s  the  defendant 
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tertlfles.  Id  saUflfactlon  of  the  old.  This,  no 
ionbt,  extinsulfltaed  the  existing  mortgage. 
Jndgmeat  affirmed. 


FELBER  T.  GOODING. 
(Supreme  Court  of  Nebraska.    Feb.  4,  1896.) 
AfpexL — Bill  or  Eiception8 — Authexticatios. 

Hie  matters  contained  in  what  purports 
to  be  a  bill  of  exceptions  need  not  be  exaniioed 
or  considered  !□  this  court,  unless  sncb  docu- 
ment ia  aathentlcated  by  a  certificiite  of  the 
derk  of  the  proper  district  court,  identifying  it. 
(Syllabna  by  the  Court) 

Error  to  district  court.  Cedar  county;  Nor^ 
ris,  Judge. 

In  the  niatter  of  the  accounting  of  Addlsoh 
M.  Gooding,  administrator.  lu  the  county 
court,  James  J.  Felher  objected,  and  from  a 
Ju^^ent  rejecting  tlie  report  the  administra- 
tor appeals  to  the  district  court.  Report  of 
the  administrator  affirmed,  and  the  objector 
brings  errw.   Affirmed.  * 

Wilbur  F.  Bryant  and  J.  C.  Robinson,  for 
plaintiff  in  error.  Barnes  dc  Tyler,  for  de- 
fendant In  erm. 

HARRISON,  X  The  d^ndant  In  error 
was  appointed  administrator  of  the  estate  of 
Henry  Felber,  deceased,  by  the  county  court 
of  Cedar  comity,  and,  upon  presentation  and 
examination  of  his  final  report  as  such  ad- 
ministrator, It  was,  BB  to  certain  Items  there- 
in, disallowed,  from  which  deteruilnation  of 
Itie  matters  adjudicated  the  administrator  ap- 
pealed to  the  district  court.  ▲  trial  of  the 
points  In  controTeray  resulted  In  their  ded- 
don  fhTOiable  to  the  administrator.  From 
this  emir  proceedli^  have  been  prosecuted 
to  this  court  on  behalf  of  one  of  the  heirs  of 
Henry  Felber,  ^ceased,  who  had  objected  to 
the  allowance  of  the  report  of  the  adminis- 
trator In  the  county  court,  and  contested  the 
questloos  InTolTed  In  the  hearing  upon  ap- 
peaL 

To  nnderstaud  and  properly  determine  any 
of  the  questions  raised  by  the  asdgnments  of 
error  and  discussed  in  the  brief  of  the  com- 
plaining party  necesalfatea  an  examination  of 
the  erldence  Introduced  before  the  trial  court. 
In  the  record  there  la  what  porports  to  be  a 
bill  of  exceptions  aa  allowed  by  the  trial 
Judge,  but  the  only  authentication  by  the 
clerk  of  the  district  court  of  any  portion  of 
the  papm  presented  hare  is  aa  follows:  "I, 
John  J.  Goebel,  clerk  of  the  district  court  In 
and  for  said  county,  do  hereby  certify  that 
the  within  and  ftvegotng  la  a  true  and  correct 
copy  of  the  'objections  of  James  J.  Felber, 
motion  (or  new  trial,  and  last  Journal  en- 
try,* as  the  same  are  on  file  and  of  record  In 
my  office,  at  Hartlngton.  Nebraska."  From 
this  it  will  rttdlly  be  seen  that  tuere  la  a  very 
■mall  part  of  the  flies  of  the  case  in  this  court 
authenticated  by  the  cortlflcate  of  the  clerk 
of  the  district  court,  aa  requited  by  law,  and 
that  the  bOl  of  excq;itlon8  la  not  included. 


K  KENT.  39 

It  la  Indispensably  necessary  that  a  bill  of 
exceptions  be  propoly  authenticated.  If  ziot. 
It  wlU  not  be  examined  or  considered.  Code 
ClT.  Froc.  i  587b;  Martin  t.  FlUmore  Oa,  44 
Neb.  719,  62  N.  W.  883;  Yenney  t.  Bank,  44 
Neb.  402.  62  N.  W.  872;  Moore  t.  Waterman, 
40  Neb.  498,  58  N.  W.  910. 

As  the  adjudication  of  points  discussed  and 
contended  for  by  plaintiff  In  error  must  be 
governed  by  conclusions  formed  from  an  ex- 
amination of  the  evidence,  and  the  bill  of  ex- 
ceptions containing  the  teatlmony  is  not  au- 
thenticated In  such  a  manner  as  to  presntt 
It  here  for  examination,  It  follows  that  the 
assignments  of  error  are  not  supported,  must 
be  overruled,  and  the  Judgment  or  decree  vC 
the  district  court  affirmed.  Affirmed. 


HYDE  v.  KENT. 
(Supreme  Conrt  of  Nebraska,    Feb.  4,  1896.) 

AnJOl  BNMENT— PkBSUMPTION  ON  APPEAL — VACAT- 
ING jL'nOMBXT— QiaSHIXG  SUMMONS. 

1.  Tills  court  will  not  presume  the  adjourn- 
ment sine  die  of  a  term  of  the  district  court 
from  the  fact  that  a  period  of  23  days  has  inter- 
vened since  a  given  day  tbereof. 

2.  Action  of  the  district  court  in  setting 
aside  a  judgment,  and  quashing  the  8nmm(Hia 
Irregnlarly  issueil  and  served,  on  motion  and 
objection  of  the  defendant  at  the  same  term, 
approved,  , 

(Syllabus  by  tlie  Court) 

Error  to  district  court,  Douglas  county; 
Davis,  Judge. 

Action  by  Mary  T.  Hyde  against  L.  H. 
Kent.  From  an  order  setting  aside  a  Judg- 
ment by  default,  and  quashing  the  summons, 
plaintiff  brings  error.  Affirmed. 

Harwood,  Ames  &  Pettis,  for  plaintiff  In 
error.  Wm.  B.  Healey.  for  defendant  In  er- 
ror. 

POST,  O.  J.  We  team  from  the  record  of 
this  cause  that  on  the  lOtfa  day  of  April,  1802, 
which  was  a  day  of  the  February,  1892,  term 
of  the  district  conrt  for  Douglas  county,  the 
I^lntlff  In  error  recovered  a  Judgment  there- 
in by  deftiult  against  the  defendant  In  mor. 
In  the  sum  of  $1,118  and  coats.  On  the  11th 
day  of  May  following,  the  defendant  entered 
in  said  cause  his  objection  to  the  Jurisdic- 
tion of  the  court,  as  f(dIow8:  "Mary  T.  Hyde 
V.  L.  H.  Kent.  L.  H.  K^t,  named  above, 
defendant,  appearing  specially,  and  onl}-  for 
the  purpose  of  objecting  to  the  Jurisdiction 
of  the  court,  and  for  the  stating  herein  of 
such  obJectifHi  to  the  Jurisdiction  of  the  court, 
the  afOdavIt  of  said  L.  H.  Kent  filed  here- 
wlth.  together  with  all  the  matters  and  things 
therein  cwtained,  as  herein  referred  to  and 
made  a  part  thereof."  The  record  discloses 
no  ruling  upon  the  foregoing  ot^ectlon  except 
as  hereafter  shown,  and  on  December  lOtb, 
the  same  year,  a  motion  to  qaut^  the  sum- 
mons waa  intorpoaed  by  the  defendant,  aa 
follows:  "Mary  T.  Hyde  v.  L.  H.  Kent  The 
defendant  aiqpearing  especlall;]^,  and  for  the 
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porpoBe  of  thifl  motion  only,  objects  to  tbe 
jurlBdlctloD  of  tbe  court,  and  moves  that  the 
pretended  Berrice  herein  of  summona  be 
quashed;  and  for  the  stating  herein  of  sticb 
objection  to  tbe  jurisdiction  of  the  court,  and 
the  reasons  for  the  Quashing  of  said  pretend- 
ed aerrlce,  the  affidavit  of  said  L.  H.  Kent 
filed  herein,  upon  May  11,  1802.  is  referred 
to,  and  made  a  part  hereof."  Afterwards, 
during  the  January,  1893,  term,  to  wit,  on 
January  6th,  an  order  was  entered  setting 
aside  the  Judgment  above  mentl<xied,  In 
which  it  is  recited  that  the  defendant's  objec- 
tion to  the  jnrlBdlctlMi  of  the  court  iiad  been 
preriously  submitted  and  taken  under  advise- 
ment, and  "that  from  a  consideration  of  the 
evidence  the  court  finds  that  the  return  of 
the  sheriff  of  service  of  summcns  Is  untrue, 
and  that  no  proper  service  of  summons  was 
made  upon  the  def«idant"  E:xception  was 
In  due  form  taken  to  the  order  last  named, 
and  which  is  renewed  in  this  court  by  prop- 
er assignmoit  of  enor. 

The  objection  made  to  the  service  is  that 
the  summons  issued  February  etta.  and  served 
February  13th,  named  February  7th  as  tbe 
answer  day.  That  such  objection,  if  made 
in  season,  should  have  been  sustained,  Is 
conceded  by  the  plaintiff  In  error,  and  is  ap- 
parent from  an  infection  of  the  record, 
since  the  summons  was,  by  Its  command, 
made  returnable  the  day  after  It  was  Issued, 
and  was  served  six  days  subsequent  to  tbe 
answer  day  therein  named.  But  It  Is  ar- 
gued that  the  district  court  was  without  au- 
thority to  entertain  the  objection  when  pre- 
sented by  motion  at  a  term  subsequent  to 
that  at  which  the  judgment  was  rendered. 
It  Is,  how<fver,  unnecessaiy  to  consider  the 
merits  of  that  proposition,  for  tbe  reason 
that  It  Is  without  any  support  In  the  record. 
Tlie  judgment  was,  as  already  appears,  ren- 
dered April  10th,  which  was  a  day  of  the 
February,  1892,  term;  while  the  first  objec- 
tion to  the  jurisdiction  of  thft  court,  accom- 
panied by  tbe  evidence  which  was  finaUy 
submitted  to  tbe  court,  was  filed  May  11th. 
following,  there  being  nothing  to  Indicate 
whether  the  last-named  day  was  during  the 
same  or  a  subsequent  term.  That  this  court 
may  presume  the  adjournment  sine  die  of  a 
term  of  the  district  court  from  tbe  lapse  of 
time  alone  is  apparent  both  from  reason 
and  authority.  Conway  v.  Grimes,  46  Nelx 
•J8S.  04  N.  W.  071.  It  would  be  useless  at 
this  time.  If,  Indeed,  it  were  possible,  to 
determine  the  length  of  time  necessary  to 
raise  such  a  presumption.  It  is  sufficient 
tlmt  an  adjournment  will  not  be  presumed 
from  tbe  time  (23  days)  Intorening  between 
the  date  of  the  judgment  by  which  It  was 
sought  to  obtain  Jurisdiction  of  the  court 
over  his  person.  Plaintiff  also  relies  upon 
the  rule  asserted  in  Wilson  v.  Sbipman,  34 
Neb.  573,  52  N.  W.  576,  viz.  that  all  presump- 
tltms  are  in  favor  of  the  veracity  of  the  re- 
turn of  the  sheriff  when  assailed  In  this 
BkanDtr,  and  that,  in  wder  to  disprove  the 


recitals  thereof,  their  falsity  must  be  affirm- 
ative^ shown.  But  that  rule  can  have  no 
application  to  the  case  at  bar,  for  the  rea- 
son that  the  Irregularity  for  wMch  tbe  jndg^ 
ment  waa  set  aside  appears  affirmatively 
from  the  transcript  of  tbe  original  summons 
and  accompanying  return,  as  well  as  bom 
the  affidavits  of  the  defendant 

Our  examination  has  been  confined  to  the 
subjects  discussed  in  the  briefs  of  counsel, 
which  do  not  Include  the  question  whether 
the  ruling  complained  of  Is  a  final  order, 
within  the  meaning  of  the  Code,  which  may 
be  reviewed  upon  petition  In  error  pending 
further  proceedings  In  the  case  by  tbe  dis- 
trict court  Upon  that  question,  it  is,  for 
reasons  stated,  needless  to  express  any  opin- 
io a.  There  Is  no  oror  In  the  record,  and 
the  ordo*  of  tbe  district  court  must  be  af- 
firmed. 


•MARTIN  et  aL  v.  CLARK. 
(Supreme  Court  of  Nebraska.    Feb.  4,  180r>.) 

RBVISW  ox  AfPEAU 

This  case  presents  only  a  question  of 
fact    Evidence  held  sufficient  to  anstain  the 

verdict 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Buffalo  county; 
Holcomb,  Judge. 

Action  by  A.  Augusta  Clark  against  Henry 
Martin  and  others.  Judgment  for  plalntUC 
Defendants  bring  error.  Affirmed. 

Marston  &  Xevius,  for  plaintiffs  In  error. 
Calkins  &  Pratt,  for  defendant  in  error. 

IRVINE,  G.  The  defendant  In  error 
brought  this  action  against  tbe  plaintiffs  In 
error,  charging,  under  one  count  that  she 
had  employed  plaintiffs  In  error  as  her 
agents  to  purchase  certain  land  for  her;  that 
they  falsely  represented  to  her  that  the  low- 
est price  for  which  the  land  could  be  ob> 
tained  was  f5,000,  and  that  she,  relying  on 
said  representations,  gave  them  95,0(tO 
wherewith  to  make  the  purchase;  that  ia 
truth  and  in  fact  the  price  asked  for  said 
land  was  only  $4,000.  whereby  plaintiffs  In 
error  obtained  and  converted  to  tbeir  own 
use  9I>000.  A.  second  count  of  the  petition 
charges  other  acts  of  fraud,  but  the  court 
Instructed  the  Jury  that  tbe  second  count 
was  not  supported  by  the  evidence,  so  we 
need  not  r^ard  it.  On  the  first  count  there 
was  a  verdict  for  defendant  In  error.  No 
complaint  is  made  of  any  ruling  of  the  dl»* 
trict  court  upon  a  question  of  law.  Tne  In- 
structions are  admitted  to  be  correct  as 
statements  of  law.  The  argument  of  the 
plaintiffs  in  error  Is  that  the  verdict  Is  not 
sustained  by  the  evidence.  In  this:  that  the 
evidence  falls  to  show  that  the  plaintiffs  In 
error  were  agents  of  or  employed  by  the  de- 
fendant in  error  at  tbe  time  of  tbe  trans* 
action  complained  of.  In  this  particular  It 
Is  also  claimed  that  certain  InstrucUooa 
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should  not  hare  been  given,  because  not  bas- 
ed on  any  evidence.  It  will  be  fruitless  to 
recite  tbe  evidence  In  tbJs  opinion,  as  the 
quesUou  is  entirely  one  of  fact  We  have 
examined  tbe  record  carefully,  and  tblnk 
that,  while  tbe  evidence  on  that  iwlnt  In 
question  is  not  direct  or  very  strong.  It  is 
sufficient  to  justify  tbe  jury  In  finding  that 
a  fidndary  relationship  existed  between  tbe 
parties.   Jndsment  attlrmed. 


LANSING  LUMBER  GO.  v.  INGHAM  CIR- 
CUIT JUDGE. 
(Supreme  Conrt  of  BilcUgan.    Feb.  T,  1890.) 

IfAXDAIfUa  TO  JUDOl  —  EXTSKDIKQ  TiKB  FOB 

Taeihs  Proofs. 
A  part)  failed  to  take  its  proofs  Id  an  im 
portant  case  »Uhin  tbe  time  fixed,  by  reason  of 
the  iilDesa  of  one  ut  its  solicitors,  and  an  order 
nteoding  the  time  was  granted  by  tbe  circuit 
court  contmissioner.  Held,  on  the  facts  of  tihe 
particalaT  cabe.  that  the  circuit  conrt  would  be 
nqoired  to  vacate  an  order  doting  proofs,  enter- 
ed regardless  of  the  extMisioD  given  by  the  com- 
nUssioner. 

Application  for  mandamus  by  the  Lansing 
Lumber  Comimny  against  tbe  Ingbam  circuit 
Judge.  Granted. 

M.  v.  Montgomery,  for  relator.  George  P. 
Vauty  and  Jay  P.  Lee,  for  respondent. 

MOORE,  J.  In  ISM  tbe  Michigan  Trust 
Oimpany,  complainant,  filed  a  bill  against 
tbe  Lansing  Lumber  Company  and  Orlando 
M.  Barnes,  defendants,  in  tbe  circuit  court 
for  tbe  county  of  Ingham,  In  chancery.  Such 
proceedings  were  had  In  that  case  in  the 
I'ircuit  court  and  in  the  supreme  court  as  re- 
sulted in  an  order  being  entered  on  tbe  18th 
of  March,  18U5,  providing  for  the  taking  of 
proofs  within  60  days.  At  the  end  of  the 
6u  days  another  order  was  eutered,  extending 
the  time  for  taking  proofs  60  days.  On  the 
Itiib  day  of  June  the  complainant  began  tak- 
ing its  evidence,  and  continued  from  time  to 
time  up  to  and  including  July  9tb,  when  it 
closed  its  proofs,  and  the  further  taking  of 
proofs  was  continued  until  July  31st,  on 
which  day  another  continuance  was  bad  un- 
til August  Uth.  On  August  0th  the  relator 
applied  to  the  circuit  court  commissioner  for 
SD  order  extending  tbe  time  in  which  to 
take  testimony,  which  order  was  granted. 
Six  days  later  the  Michigan  Trust  Company, 
tblDking  the  circuit  court  commissioner  had 
Dot  the  authority  to  enter  such  an  order, 
entered  an  order  closing  proofs.  The  relator 
then  applied  to  tbe  circuit  court  for  a  vaca- 
tion of  tbe  order  closing  proofs,  which  ap- 
plication was  denied.  Thereafter  another 
petition  was  filed  In  tbe  circuit  court,  asking 
for  a  rehearing  of  tbe  former  one,  and  again 
asking  that  the  order  closing  proofs  be  set 
aside,  and  the  relator  be  allowed  to  take  his 
tntimony.  This  petition  was  denied,  and 
the  r^tor  now  asks  for  a  writ  of  mandamus 
eompelllDg  tba  circuit  Judge  to  vacate  the 


order  closing  the  proofs.  It  is  with  great 
hesitation  that  this  court  acts  In  a  matter 
involving  the  discretion  of  a  circuit  judge, 
and  It  would  not  depart  from  the  rule,  were 
it  not  apparent  now  that  tbe  failure  to  take 
testimony  on  the  part  of  the  relator  was  due 
to  the  Illness  of  one  of  its  solicitors,  Mr.  M. 
V.  Montgomery,  and  because  of  the  impor- 
tance of  the  issues  Involved  In  the  case, 
which  ought  not  to  be  disposed  of  without 
the  proofs  on  both  sides  being  taken.  It  is 
made  a  condition  of  this  order  that  the  proofs 
on  the  part  of^the  relator  be  put  in  within 
20  days  from  this  date,  with  the  leave  to 
put  In  rebutting  proofs  on  the  part  of  the 
Michigan  Trust  Company,  complainant,  with- 
in 10  days  tliereafter.  and  upon  the  further 
condition  that  the  ease  of  The  Michigan 
Trust  Company  vs.  The  liUnslng  Lumber 
Company  and  Orlando  M.  Barnes,  in  chan- 
cery, be  put  on  the  calendar  for  hearing  at 
the  first  term  of  the  circuit  court  for  the 
county  of  Ingham,  without  further  notice, 
and  to  have  precedence  over  ail  other  cases 
on  the  chancery  calendar,  without  costs  in 
this  court. 

MONXGOMIfRY.  J.,  did  not  sit.  The  other 
Justices  concurred. 


PEOPLE  V.  WIRTH. 

(Supreme  Court  of  Michigan.    Feb.  7,  1896.) 
Cbihinal  Law — Rrmarks  of  Col'nsbl — Witnxbs 
—Circumstances  Affsctino  Crbdibiutt. 

1.  Tbe  statement  by  a  prosecuting  attorney 
to  a  jury  that  he  believed  tbe  evidence  sbowed 
the  witnesiies  for  tbe  defendant  to  be  "a  lot  of 
liars"  is  not  ground  for  reversal. 

2.  On  8  trial  lor  assault,  a  witness  for  de- 
fendant testified  that  he  witnesBed  tbe  assault, 
which  was  made  by  one  M.,  and  not  by  defend- 
ant Held,  that  it  was  competent  to  show,  on 
cross-examination  to  discredit  tbe  witness,  that 

:  he  was  preseni  at  the  preliminary  exnmiuation 
of  M.  and  the  defendant,  and  beard  M.  testify 
tliat  be  did  not  commit  tbe  assault,  and  permit- 
ted M.  to  be  disdiatged  and  defendant  Iraund 
over  without  disclosing  bis  kuowletljiiti. 

Error  to  recorder's  court  of  Detroit;  Wil- 
liam W.  Chapin,  Judge. 

August  Wirth  was  convicted  of  assault 
and  battery,  and  brings  error.  Affirmed. 

George  P.  Robison,  for  appeUaut.  Allan 
H.  Frazer,  Pros.  Atty.,  and  Henry  A.  Man- 
dell,  Asst.  Pros.  Atty.,  for  tbe  People. 

GRANT,  J.  Under  an  information  char- 
ging the  respondent  with  assault  with  intent 
to  do  great  bodily  harm  less  than  murder, 
he  was  convicted  of  assault  and  battery. 

L  It  la  first  insisted  tliat  there  was  no 
evidence  that  tbe  respondent  participated 
In  tbe  assault,  and  that  therefore  the  court 
should  have  directed  an  acquittal.  We  think 
there  was  evidence  upon  this  point  for  the 
consideration  of  the  jury,  but  It  is  not  im- 
portant to  state  it. 

2.  Complaint  is  made  that  the  assistant 
prosecuting  attorney,  In  addressing  tbe  Jury, 
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snid.  "I  believe  the  evidence  shows  that 
they  [the  witnesses  for  the  defense]  are  a 
lot  of  liars."  Two  witnesses,  aside  from  the 
respondent,  were  sworn  for  the  defense. 
Their  character  and  conduct  In  relation  to 
the  alleged  assault  were  before  the  jury. 
Upon  them  the  attorney  based  the  argu- 
niont  that  they  were  not  worthy  of  belief. 
While  the  language  was  severe,  we  cannot 
hold  that  it  was  not  Justified.  We  are  not 
aware  of  any  decision  which  holds  that  an 
attorney  may  not  state  to  the  Jury  his  belief 
that  a  witness  is  or  is  not  entitled  to  cre- 
dence, In  a  case  where  the  testimony  is  con- 
flicting, and  the  result  depends  upon  which 
witnesses  the  Jury  And  are  truthful.  A 
broad  latitude  must  be  allowed  in  such  cases. 

3.  One  John  St  Clair  was  sworn  as  a  wit- 
ness for  the  respondent,  and  testifled  be 
was  present  at  the  assault;  tliat  one  Mont- 
gomery made  it,  and  that  respondent  was 
Id  the  saloon  at  the  time.  On  cross-exami- 
nation, the  prosecuting  attorney  elicited  from 
the  witness  the  fact  that  he  was  present  at 
the  examination  of  Montgomery  and  re- 
spondent, both  of  whom  were  charged  with 
making  the  assault,  and  that  be  heard  Mont- 
gomery swear  that  he  did  not  make  it  We 
think  this  testimony  was  competent.  While 
the  witness  was  under  no  legal  obligation  to 
disclose  to  the  prosecution  what  he  knew 
about  the  case,  yet  the  fact  that  'he  did 
.know,  and  permitted  the  guilty  party  to 
escape  and  an  innocent  party  to  be  held  for 
trial  without  imparting  his  knowledge  of  the 
transaction,  was  competent  evidence  to  af- 
fect his  credtbiUty.  The  c<xivlctlon  is  af- 
firmed.  The  other  Justices  concurred. 


PINCH  V.  WILLARD. 
(Snpn-me  Court  of  Michigan.    Jan.  16, 1809.) 
Chattel  Mortoaob— What  Coxstitutbs— Pahol 

BVIDBNCS— USURT— SbT-OfF— WhBN  ALLOWED. 

1.  A  bill  of  sale  abdolote  oo  its  face  may, 
in  an  action  by  the  vendee  for  jMMMieBsion  of  the 
property,  be  showD  by  parol  to  have  bera  given 
aa  Becnrity. 

2.  Where  tlifc  couBideratioo  of  a  bill  of  sale  of 
hnrfies  on  which  D  held  a  mortpflse  whb  Jl.OOO, 
$25010  he  paid  as  forfeit,  and  the  balance  atalu- 
turedate  to  U.,  and  the  $250  was  given  by  the 
vendor  to  the  v<ndee.  who  paid  it  to  D.,  and  the 
h<trf«ws  were  uever  delivered  to  the  vendee,  and 
he  never  cliiiniiHl  any  iatorest  in  tliem,  and  the 
vemlor,  wisbiiiK  to  urevent  the  horses  from  be- 
ing taken  undei  D.  8  mnrtfinge,  borrowed  from 
P.  ST50,  which  was  paid  to  D..  and,  at  the 
vendor's  request,  the  vendee  asuijtiied  the  hill  of 
Rale  to  P.,  uiidor  n  verbal  nurwuieut  that  the 
vendor  would  execute  to  P.  a  note  for  ihe  iimiiunt 
loaned  and  the  uninunt  of  un  old  debt,  and  se- 
cure the  note  on  the  horstf  iiiid  certain  land, 
which  note  and  land  security  were  never  given, 
the  bill  uf  Kale  tiboiild  be  treated  as  a  chattel 
mortgJiKe  from  th?  vendo.  to  P. 

3.  The  amount  of  usurious  payments  cannot 
b4>  set  off  apninst  a  delit  arixiuK  out  of  a  subse- 
(^iient  and  distinct  traiisnclion  oetwi-eo  the  par- 
ties. 

4.  Thp  fact  thai  it  was  afn'cod  that  a  mort- 
gage given  to  aeeiire  a  present  loan  should  also 
Ki'vure  tht  payment  of  any  iudehtL-dntwii  which 


might  then  exist  in  favor  of  the  mortgagee  was 
not  equivalent  to  an  agreement  that,  ilT  it  wai 
found  that  the  mortgagee  was  indebted  to  the 
mortgagor,  the  indebtedneaa  might  be  applied 
on  the  amount  of  the  loan  secured. 

5.  In  replevin  for  property  claimed  tmder  a 
chattel  mortgage,  an  indebtedness  dne  the  mort- 
gagor from  the  mortgagee  cannot  be  set  off 
against  the  mortgage  debt. 

Error  to  circuit  court,  Eaton  county;  Clem- 
ent Smith,  Judge. 

Replevin  by  Benjamin  W.  Pinch  against 
Aaron  H.  Wlllard.  Judgment  was  rendered 
for  defendant,  and  plaintiff  brlngR  error. 
Reversed. 

Huggett  &  Smith,  for  appellant  Powers 
&  Stlne,  for  appellee. 

HOOKER,  J.  The  parties  to  this  action 
settled  accounts  upon  May  15,  1890,  and 
found  the  sum  of  $1,853.48  dne  from  the  de- 
fendant to  the  plaintiff.  The  sum  of  $1,500 
was  thereupon  paid,  leaving  a  balance  of 
$353.4a  It  should  be  added  that  the  defend- 
ant claims  that  this  Included  some  UBurious 
items,  i.  e.  that  such  were  included  in  the 
settlement.  The  amount  of  these  does  not 
appear.  A  chattel  mortgage  covering  the 
property  In  controversy  (excepting  the  hor- 
ses) was  given  to  plaintiff  at  this  time.  The 
plaintiff  claims,  and  there  was  evidence  tend- 
ing to  show,  that  their  dealings  continued 
until  November  30,  1892,  when  they  ceased, 
and  that  there  was  no  statement  after  Muv 
15,  1890;  that,  through  such  dealing,  the  de- 
fendant became  indebted  to  the  plaintiff  on 
various  other  obligations,  some  of  them  pro- 
viding for  bonuses  of  from  |5  to  $10  per 
month,  in  addition  to  legal  interest,  and  tnat 
be  paid  to  plaintifl  large  sums  of  money  at 
different  times.  Upon  these  transactions  tbe 
plaintiff  claims  that  a  baluuce  was  due  U* 
him.  The  defendant  was  also  indebted  to 
one  Downs  in  a  large  amount  which  wiix 
secured  by  a  mortgage  upon  a  large  number 
of  horses,  lucludlng  those  in  disimte.  On 
October  18,  1892.  tbe  defendant  executea  and 
delivered  to  WiUiam  J.  Hickok  a  bill  of  sale, 
of  which  tbe  following  is  a  cotpy:  **01ivet. 
Mich.,  Oct  18,  '92.  I  have  this  day  sold  to 
W.  J.  Hickok  twenty-one  head  of  horse  stock, 
mares,  colts,  and  fillies,  as  I  may  wisb  to 
select  from  my  stud  of  horses.  Description 
of  said  stock  is  not  given,  and  only  posses- 
sion of  stock  is  given,  and  right  and  title 
to  said  stock  guarantied  to  be  perfect.  Con- 
sideration of  this  sale  Is  one  thousand  dol- 
lars. Received  payment  of  two  hundred  and 
fifty  dollars  as  forfeit;  balance  to  be  paid 
iu  tlie  mouth  of  November  (next),  and  said 
I  amount  $750  to  be  paid  Into  tbe  hands  of 
James  T.  Downs  or  his  agent.  A.  H.  Wll- 
lard." At  the  same  time,  Uiukok  was  di- 
rected to  take  $250  from  a  sum  of  money  in 
his  possession,  belonging  to  the  defendant, 
and  pay  It  to  Downs,  which  Hickok  did. 
It  seems  to  have  been  contemplated  that 
Hickok  should  obtain  a  release  from  Downs 
i  of  the  proiierty  covered  by  the  biU  of  sale. 


Digitized  by 


Google 


Ulch.) 


PmOH  0.  WILLABD. 


43 


and  ttie  record  ccmtalns  evidence  tbat  be  did 
■o  In  wrttiiig,  and  Hlck<ric  teetlfles  tuat  It 
was  conditioned  npon  payment  of  $750  addi- 
tional during  November*  1892.  Wbether 
Hlckok  promised  Downs  to  pay  Is  not 
shown;  and  tbe  only  evidence  of  a  promise 
to  pay  Is  contained  in  tbe  bUl  of  sale,  wblcb 
does  not  bear  bis  signature.  Hlckok  testi- 
fied that  be  expected  Wlllard  would  pay  It. 
and  tbat  be  never  made  any  payment  upon 
the  bill  of  sale.  Ue  testified  also  that  he 
understood  that,  If  be  did  pay  cht;  ¥^50,  the 
property  should  be  bis  absolutely.  It  may 
be  claimed  that  this  was  afterwards  modi- 
fled  by  tbe  statement  that  '*there  wan  no 
condiUon  by  which  he  was  to  hold  It  la  tbe 
nature  of  a  mortgage  or  lien  upon  the  horses 
to  secure  bis  debt  If  be  paid  the  money,  un- 
less he  saw  fit"  He  does  not  appear  to 
have  claimed  any  Interest  In  tiie  property, 
and.  Id  speaking  of  tbe  bill  of  sale,  says: 
"1  had  a  paper  tbat  claimed  to  be  a  bill  of 
sale  In  my  possession."  And  be  says  that 
*"tt  was  not  my  Idea  tbat  he  was  to  furnish 
the  stock  as  security  for  the  |750  and  the  old 
debt  be  owed  me." 

We  are  unable  to  find' any  evidence  of  pay- 
ment or  promise  Hlckok  lu  tbe  tecoru, 
uulesB  tbe  taking  and  holding  tbls  wrltioK 
Implied  one.  When  we  view  tbis  In  tbe  light 
of  surrounding  clrctimatances,  we  doubt  tbe 
Intention  of  the  parties  to  make  any  contract 
Id  relation  to  tbe  matter,  and  are  more  In- 
clined to  think  that  Ilk-kok  was  accommo- 
dating and  acting  for  Wlllard,  as  WlUard 
testifies.  Hlckok  says:  "I  wasn't  present 
when  the  horses  were  selected,  but  from  Mr. 
Downs*  conversation  afterwards  1  supposed 
he  understood  it.  I  supposed  that  they  were 
selected  out  so  that  Mr.  Downs  would  know 
upon  what  horses  tbe  mortgage  remained, 
and  I  supposed  Mr.  Downs  supposed  I  bad 
bought  tbem.  ito  far  aa  I  know.  Mr.  Downs 
didn't  know  but  tbat  I  bad  bought  tbem  right 
out  from  his  conversation  which  I  had  with 
him  afterwards.  1  should  aay  this  was  done 
at  the  request  of  Mr.  WlUard,  and  In  bis  in- 
terest, and  that  this  arrangement  was  made 
with  Mr.  Wlllard'8  request,  altbougb  1  had 
a  Uttle  Interest.  Mr.  Wlllard  was  owing 
me  a  little  about  sawing,  and  I  was  to  re- 
ceive some  of  my  pay.  I  made  this  arrange- 
ment with  him.  I  attended  to  this  business 
for  him  under  those  circumstances,  that  I 
was  to  receive  my  pay.  I  have  rraelved  It 
in  part  Q.  Was  there  any  understanding 
between  ^u  and  Mr.  Wlllard  that  you  were 
to  have  this  stock  as  security  provided  you 
paid  tbe  additional  fTriU  mentioned  in  tbe 
bill  of  sale?  Was  there  any  talk  about  that? 
A  Not  as  securtty,  sir.  Q.  Was  there  an>' 
talk  about  bis  securing  you  for  money  be 
then  owed  you  before  this  paper  was  made? 
A.  Why,  no  difference.  There  wbh  uo  par- 
ticular security.  Witness:  I  expected  Mr. 
Willard  would  furnish  the  t7r>U  to  gu  to  Mr. 
Downs  on  w  before  tbe  SOtb  day  of  Novem- 
ber.   Tbat  was  the  nnderstandfag  when  tbe 


paper  was  made.   However,  there  was  a  lit- 
tle talk  that  possibly  I  might  pay  it  There 
was  nothing  definite  In  relation  to  it  It 
was  not  my  Idea  tbat  he  was  to  furnish  tbe 
stock  as  security  for  the  $750  and  the  old 
debt  he  owed  me.    1  saw  the  stock  on  Mr. 
Deringer's  farm.    1  supposed  Mr.  Willard 
paid  the  pasturage.    I  did  not  pay  any.  Mr. 
'  Wlllard  directed  me  to  make  the  assignment 
'  to  Mr.  Plueh.    The  hora^  were  not  upon 
I  my  farm  anywhere.    I  furnished  them  uo 
'  feed  In  any  way.    1  don't  think  there  was 
\  any  agreement  between  me  and  Mr.  Wlllard 
that  I  was  to  be  owner  of  tbe  property  In 
any  different  way  from  what  1  have  told. 
I  acted  under  Mr.  WUlard's  direction.  In 
t  all  the  transactions  1  acted  largely  under 
I  his  direction.   I  was  not  a  loser  In  any  way 
in  tbe  matter  In  case  tbe  $250  was  not  paid 
to  Mr.  Downs."    But,  whatever  may  be 
thought  about  this,  the  parties,  Hlckok  and 
Wlllard,  did  not  carry  out  any  arrangement 
In  the  nature  of  a  sale.    Hlckok  paid  noth- 
ing; Willard  delivered  uothlng;  and.  at  WU- 
lard'a  direction,  Hickok  subsequently  lusign- 
ed  his  Interest  to  Pinch,  and  received  money 
from  Pinch  for  Wlllard,  and  delivered  It  to 
Downs.  That  came  about  In  this  wny:  Some 
«  time  In  November.  Wlllnrd  asked  Pinch  to 
I  loan  him  $750,  to  pay  Downs,  offering  to 
have  Hlckok  assign  this  bill  of  sale  to  Pinch, 
If  he  would  do  so.  and  to  pay  him  Interest 
on  the  loan.    Pinch  agreed  to  do  tbls,  and 
it  ran  along  until  the  last  of  tiie  month, 
when  Pinch  refused,  unless  Wlllard  would 
give  lilm  a  deed  of  certain  land,  and  make 
I  such  deed  and  tbe  property  covered  b;-  tbe 
I  bill  of  Hale  security  for  the  other  debts 
I  claimed  by  him  to  be  owing  to  him  from 
!  W^lllard,  together  with  tbe  $730  to  be  advan- 
.  ced.    Wlllard  declined  to  do  tlmt,  but  at  the 
'  last  moment  they  reached  some  sort  oi  un- 
'  deratanding,  and  tbe  money  was  paid,  and 
.  assignment  of  tbe  writing  was  made  by 
I  Hlckc^,  as  stated.    The  parties  disagree 
about  thlB  arrangement.    Willard  claims 
tbat  the  money  was  borrowed,  and  the  bill 
of  sale  assigned  by  way  of  security,  wliile 
Pinch  claims  that  he  paid  the  money,  and 
took  the  aaslgnmeut  on  the  promise  of  Wil- 
lard that  he  would  come  the  next  day,  or 
soon  thereafter,  and  execute  a  contract  and 
note  for  all  the  money  owing  wbich  should 
be  secured  as  hereinbefore  stated.   He  claims 
that  Willard  did  not  do  tbis.  and,  therefore, 
that  he  had  a  right  to  stand  niwn  his  pur- 
chase of  the  borses  for  $7£'iO.  through  tbe 
Hlckok  bin  of  sale,  which  gave  him  an  abso- 
lute title  to  them.    Pinch  testifies  that  he 
bought  theM*  bortios  of  Hifkok  at  WUlard's 
request,  to  prevent  Downs  from  taking  them 
on  his  mortgage;  that  he  understood  tbat 
Hlckok  rttfusiHi  to  pay  any  more  money  on 
them:  that  he  did  not  know  that  Hlckok  did 
not  own  tbo  horses,  but  surmised  how  the 
thing  was.  He  said  that,  at  tbe  time  he  took 
the  bin  of  sale,  a  verbal  agreement  was 
nuifle  to  be  reduced  tu  writing.  Wlllard 
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was  to  see  Pinch  on  tbe  next  A&j,  and  make 
a  complete  statement  of  all  tlieir  dealings, 
mortgages,  and  accounts,  and  make  a  writ- 
ten contract  to  secure,  wltli  security  upon  80 
acres  of  land  and  20  bead  of  horses.  That 
was  to  take  the  place  of  the  old  indebted- 
ness, and  secure  this  1750. 

Upon  this  verbal  contract,  which  was  never 
put  in  writing,  this  money  was  paid  and  bill 
of  sale  assigned.  The  plaintifF  does  not 
show  that  there  was  an  expi-ess  agreement 
that  lie  should  buy  these  horses.  It  is  plain 
that  it  was  not  expected  tliat  they  should 
extinguish  any  claim  he  might  have  for  the 
$7^H),  which  It  was  evldeut  was  to  be  con- 
sidered a  loan,  upon  which  he  was  to  receive 
Interest,  and  for  which  the  horses  were  to  be 
held  as  security.  Upon  the  facts,  the  court 
was  clearly  right  in  saying  that  this  bill  of 
sale  was  given  by  Wlllard  to  Pinch  as  se- 
curity. It  was  as  though  he  liad  made  a 
new  bill  of  sale  on  payment  of  $750,  and  we 
fail  to  see  how  the  fact  that  the  instrument 
was  assigned  to  Pinch  at  Wlllard's  direction 
places  tbe  parties  In  any  different  relation  to 
each  other.  That  a  bill  of  sale  may  be 
shown  in  a  court  of  law  to  have  been  given 
for  security  is  established  by  several  cases 
cited  by  counsel.  Fuller  v.  Parrish,  S  Mich. 
:>11;  PIcard  v.  McCormlck,  11  Mich.  68; 
Cooper  V.  Brock,  41  Mich.  488,  2  N.  W.  960; 
Seligman  v.  Ten  Eyck's  IQstate.  74  Mich.  525, 
42  N.  W.  134;  Weed  y.  Mirick,  62  Mich.  414, 
29  N.  W.  78.  Counsel  argue  that,  conceding 
this,  "the  cases  have  never  gone  further 
than  to  hold  that  a  defeasance  in  such  case 
may  rest  In  parol;  thdt  no  case  holds  that 
such  proof  may  be  introduced  to  show  that 
the  bill  was  not  intended  as  a  bill  of  sale, 
that  the  title  was  not  conveyed  thereby." 
We  think  this  an  overntce  distinction.  Our 
understanding  of  the  rule  is  that  a  bill  of 
sale,  absolute  upon  its  face,  may  be  shown 
parol  to  have  been  given  under  circum- 
stances that  indicate  that  it  was  intended  as 
security  for  a  debt,  and  not  a  sale  of  the 
chattels;  and  wt.  know  of  no  case  that  holds 
that  such  an  Inbtrument  is  an  exception  to 
the  rule  that  title  does  not  pass  under  a 
mortgage.  That  st^h  is  the  rule,  see  Luck- 
ing V.  Wesson,  25  Mich.  443,  overruling  Tan- 
nahlll  V.  Tuttle,  3  Mich.  104,  and  Thurber  v. 
Jewett,  Id.  295;  Flanders  v.  Ctiamberlain,  24 
Mich.  305.  See,  also,  Kohl  v.  Lynn,  34  Mich. 
360;  Farrington  v.  Bristol.  35  Mich.  28; 
(iardner  v.  Mattcson,  38  Mich.  200;  Haynes 
v.  Lepplg,  40  Mich.  602;  Brink  v.  PreofT,  Id. 
611;  Wilson  V.  Montague,  57  Mich.  038^  24 
N.  W.  851;  Bank  v.  Weed,  89  Mich.  857,  50 
N.  W.  864. 

If  there  Is  any  good  reason  why  a  bill  of 
8ale.  absolute  in  form,  but  which  the  law 
holds  in  fact  a  security  in  the  nature  of  a 
chattel  mortgage,  not  Intended  to  transfer 
property,  but  as  a  security  merely,  should  be 
held  to  convey  title,  it  has  not  l>een  suggest- 
ed. Tbe  court  evidently  treated  this  trans- 
action as  a  bill  of  sale  given,  not  only  to 


cover  the  $760  debt,  but  all  other  obligatlona, 
for  he  permitted  the  parties  to  go  at  length 
into  their  accounts  subseguent  to  May  ISth. 
He  directed  the  jury  to  strike  a  balance,  and 
give  the  plaintiff  a  verdict  if  they  found  any- 
thing due  to  him.  This  was  in  accord  with 
the  plaintifT's  claim  that  he  was  to  be  se- 
cured on  the  horses  and  land  for  all  Indebt- 
edness. 

Counsel  for  the  plaintiff  Insist  that  the 
court  should  have  treated  the  chattel  mort- 
gage and  bill  of  sale  as  two  distinct  claims. 
This  is  true  so  far  as  to  have  authorized  a 
verdict  of  not  guilty  as  to  the  projwrty  con- 
veyed by  the  mortgage,  if  the  jury  should 
find  the  debt  of  $353.48  paid  up,  for  there 
appears  to  be  no  claim  that  this  mortgage 
secured  the  $750  Item.  But  the  pUiiutlff 
suffered  no  Injury  by  this  omission.  As  the 
jury  found  a  balance  of  only  $239.63,  it  is 
evident  that  they  found  tliat  this  property 
was  discharged  by  payment  of  the  debt.  In 
this  connection  we  will  consider  the  assign* 
meut  of  error  upon  the  instruction  in  relation 
to  usury.  The  transaction  in  question  took 
place  November  30th,  and  there  were  t» 
dealings  between  the  parties  afterwards 
Counsel  urge  that  the  plaintiff  should  have 
recovered  tbe  amoant  of  money  loaned  at 
that  time— 1.  e.  $750— at  the  least,  and  that 
such  sum  could  not  lawfully  be  reduced  by 
bonuses.  It  is  manifest  that  it  was  so  re- 
duced, or  that  the  Jury  must  be  supposed  to 
have  found  a  balance  against  the  plaintiff, 
in  which  bonuses  could  not  be  included.  In 
other  words,  he  argues  that  if  the  defendant 
did  not  owe  anything  on  November  30th,  pre- 
vious to  the  $750  deal,  the  qnestlon  of  bonus 
could  not  be  considered,  as,  where  usury 
has  been  paid,  it  Is  not  recoverable;  and 
such  we  understand  to  lie  the  law.  It  seems 
self-evident  that  the  jury  must  have  found 
that  payments,  with  or  without  unpaid  bo- 
nuses, equaled  all  previous  obligations;  and  It 
is  obvious  that  nothing  in  the  nature  of  a 
bonus  or  a  promise  to  pay  usury  could  be  ap- 
plied upon  the  $750  debt  It  follows  that,  if 
the  same  was  not  reduced  by  usury  already 
paid,  It  must  have  been  reduced  by  an  offset 
consisting  of  a  previously  existing  balance 
against  the  plaintiff.  The  plaintiff  unques- 
tionably held  the  horses  as  security  for  $750. 
Nothing  had  been  paid  upon  this  obligation, 
and  he  had  a  right  to  enforce  It.  If,  at  the 
time  the  $750  was  obtained,  tbe  defendant 
owed  plaintiff  nothing,  then  these  horses 
would  be  security  for  only  $750.  The  foct 
that  the  parties  supposed  that  something 
was  due  to  the  plaintiff,  and  agreed  that  It 
should  be  secured  by  the  horses,  was  not 
equivalent  to  an  agreement  that  If  It  was 
found  otherwise,  and  that  tbe  balance  was 
in  favor  of  the  defendant,  such  balance 
might  be  applied  upon  the  $750  debt  by  way 
of  offset,  as  appears  to  have  been  done.  Thia 
was  erroneous,  unless  It  Is  proper  to  prove 
offsets  In  actions  ot  replevin.  As  we  have 
frequently  had  occastou  to  say,  set-off  la  s 
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creature  of  the  statute,  and  It  has  never 
been  autborizet^  In  actions  of  tort.  B'or  an- 
tborities  holding  that  accounts  cannot  be 
adjusted  or  settled  In  an  action  of  replevin, 
aee  Wbitwortb  t.  Thomas,  83  Ala.  308,  3 
Soatb.  781;  Otter  v.  Williams,  21  111.  120; 
Streeter  v.  Streeter,  43  111.  155;  Wat.  Set-Off, 
109;  Fairman  v.  Fluck,  5  Watts,  516;  Pe- 
terson T.  Halght.  3  Whart.  150.  See  Dole  v. 
McGiaw,  71  Mich.  110,  38  N.  W.  686. 

Under  the  proofs,  the  Jury  could  not  legit- 
imately and  a  verdict  of  not  guilty,  as  the 
court  instructed  them  they  migbt  do.  True, 
tfae;  did  nou  but  under  this  Instruction,  they 
fuuod  an   opportunity  to  render  a  much 
Kmallei  verdict  than  the  undisputed  testi- 
mony shows  that  the  plaintiff  was  entitled 
to.   The  objectionable  feature  in  the  charge 
is  as  follows.  "And  If  you  tind  a  proper  de- 
mand of  the  property  was  made  by  the  plain- 
tiff before  the  commencement  of  this  suit, 
your  verdict  must  be  for  the  plaintiff,  unless 
yoa  find  that  thcie  Is  nothing  due  the  plaln- 
Uff— was  nothing  due  to  the  plaintiff  at  the 
lime  of  the  commencemeut  of  this  suit.  And 
upon  the  amount  covered  by  the  bill  of  sale 
or  contract  of  November  30,  1892,  you  would 
L-ompute  simple  Interest  thereon  from  the 
time  of  the  payment  of  the  same  to  Mr. 
Hickok,  which  was  on  the  30th  day  of  No- 
vember, 188*^.    And,  in  determining  the  ques- 
lioD  ot  payment,  you  are  to  take  into  ac- 
count the  wbole  dealings  between  the  par- 
ties, and  as  proven  in  this  case;  that  is  to 
say,  you  are  to  ascertain  what  amount  of 
money  Mr.  Pinch  has  let  Mr.  Wlllard  have, 
and  what  amount  he  has  received  back,  not 
taking  into  accoimt  the  bonuses  or  unlawful 
ioiereat,  which  will  be  explained  to  you  fur- 
ther on.    And  If,  upon  striking  the  balance, 
you  find  that  Pinch  has  been  paid  In  full, 
your  verdict  should  be  not  guilty;  but.  If  you 
find  that  Mr.  Plncb  bas  not  been  paid  in  full, 
you  are  then  to  determine  what  amount  re- 
mains unpaid,  and  state  the  amount  In  your 
verdict."    The  Judgment  must  therefore  be 
reversed,  and  a  new  trial  ordered. 

ML-tntATH,  C.  J.,  took  no  part  In  the  deci- 
Kiou  in  this  case.  The  other  Justices  con- 
curred. 


PILLARD  T.  DUNN. 

rSnpreme  Court  of  Michigan.    Feb.  7.  189G.) 

WlTKESS— COHPBTBNCI — FACTS    EqUALLT  WITHI!* 
DlOSDXIiT*B  EKOWLEDOS— BVIDBKOB  AS 

TO  Handweitiro. 

1.  In  an  action  by  an  administrator  on  a 
Bote,  plaintiff  having  introduced  testimony  that 
it  was  figned  by  defendant,  in  the  presence  of  in- 
testate, at  a  certain  time  and  place,  defendant, 
in  rapport  of  his  plea  that:  he  did  not  execute  it, 
may  testify  that  ne  never  signed  it,  and  that  at 
the  time  meotioned  he  wad  at  another  place; 
this  not  t>eiDg  within  the  rule  prohibiting  a  par- 

trom  testifying  to  transactions  with  dece- 
dents, the  facts  testified  to  not  being  egoaliy 
within  the  knowledge  of  deceased. 

2.  So.  too,  plalDtlff  having  introduced  a  let- 


ter written  by  defendant  to  deceased,  and  the 
envelope  hi  which  it  was  inclosed,  and  testi- 
mony that  the  note  was  inclosed  therein,  de- 
fendant was  competent  to  testify  that  the  let- 
ter had  no  reference  to  the  note. 

3.  One  cannot  testify,  ae  au  expert,  that  a 
siguatnre  to  a  note  was  not  bia;  the  only  attempt 
to  lay  a  foundation  therefor  being  that  he  was 
asked  if  he  was  able  to  read  and  write,  and  if  he 
would  know  his  own  signature  when  he  saw  it. 

Brror  to  circuit  court,  Wayne  county;  WU- 
lard  M.  Lllllbrldge,  Judge. 

Action  by  George  F.  Pillard,  administrator, 
against  James  Dunn.  Judgment  for  plain- 
tiff. Defendant  brings  error.  Reversed. 

Moore  &  Moore,  for  appellant  Wllklnann 
&  Post,  for  appellee. 

LONG,  C.  J.  Plaintiff,  as  administrator, 
sued  the  defeudaut,  declaring  on  the  common 
counts,  with  copy  of  note  of  $200  attached, 
and  claimed  In  the  bill  ot  particulars  an  ad- 
ditional $200  for  moneys  loaned.  The  de- 
fendant pleaded  the  gen-v-ai  issue,  with  no- 
tice of  the  statute  of  limitations  as  to  the 
claim  for  money  loaned,  and  attached  his 
affidavit  denying  the  execution  of  the  note. 
On  the  trial  the  plaintiff  produced  a  Mrs. 
Seacord,  who  testified  that  the  note  was 
signed  by  the  defendant  in  the  presence  of 
the  deceased.  The  note  was  th^  given  in 
evidence.  The  plaintiff  also  offered  in  evi- 
dence a  letter,  and  the  envelope  In  which 
it  was  sent,  written  by  the  defendant  to 
the  deceased  in  ber  lifetime,  which  were  ob- 
jected to  because  they  were  not  dated,  and 
there  was  no  showing  as  to  what  they  re- 
ferred to.  On  cross-examination  the  wit- 
ness Mrs.  Seacord  testified  that  the  note  was 
signed  on  the  day  of  its  date,  February  17, 
1800,  at  Romulus,  Wayne  county,  this  state. 
The  plaintiff  also  called  Mrs.  Bourquen,  who 
testified  that  she  knew  the  defendant's  hand- 
writing, and  that  the  note,  as  well  as  the  let- 
ter and  envelope,  were  in  the  defendant's 
handwriting.  The  plaintiff  was  sworn  in  his 
own  behalf,  and  testified  that  he  knew  the 
handwriting,  and  that  the  signature  to  the 
note  was  the  defendant' The  defendant 
then  introduced  a  witness,  one  George  Brink, 
wbo  testified  that  from  January  31  to  June, 
1890,  the  defendant  was  at  Muntth,  Jackson 
county,  and  be  was  there  every  day,  and  that 
he  saw  him  every  day;  that  on  February 
17,  1890,  the  defendant  and  witness  paid  to 
one  Sutton  $12.50,  and  took  a  receipt,  which 
witness  produced.  The  defendant  was  then 
called,  and  tt-stifled  in  his  own  behalf  that 
be  was  In  Munlth,  Jackson  county,  every 
day  from  January  31  to  June.  1890;  that  on 
the  17th  day  of  February,  1890,  he  was  at 
Munttb,  and  remembered  the  fact  of  the 
money's  being  paid  to  Mr.  Sutton  as  testified 
to  by  the  witness  Brink;  and  tbat  be  (the 
defendant)  furnished  the  money  to  make 
that  payment,  and  was  present  when  the 
payment  was  made.  Counsel  for  plaintiff 
then  moved  to  strike  out  the  testimony  of 
the  defendant  as  to  his  being  at  Munlth, 
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JacksoD  county,  for  the  reaaoQ  that  It  was 
immaterlai,  except  aa  It  bore  on  the  question 
ot  the  execution  and  delivery  of  the  note, 
and,  as  the  execution  and  delirei^  of  the 
note  must  bare  been  equally  within  the 
kuowledge  of  the  deceased,  defendant  could 
not  testify  In  retjard  to  it  The  court  sus- 
tained the  objection,  and  struck  out  all  the 
defendant's  testimony  as  to  his  whereabouts 
from  January  to  June,  1890.  The  defendant 
was  then  asked  whether  be  was  at  his  moth- 
er's house,  in  Romulus,  on  February  17th,  or 
on  February  16th,  17th,  and  18th,  or  on 
either  of  those  days,  or  at  any  time  during 
February,  1890,  and  whether  he  was  present 
at  any  time  when  any  note  was  signed,  and 
whether  he  ever  signed  the  note  promising 
to  pay  his  mother  $2(K).  The  defendant  was 
also  asked,  as  an  expert,  if,  in  his  opinion, 
the  signature  was  his.  He  was  further 
asked  if  the  letter  which  was  offered  in  evi- 
dence had  any  reference  to  the  note  iu  ques> 
tion.  All  these  questions  were  excluded  up- 
on the  ground  that  they  were  facts  equally 
within  the  knowledge  of  the  deceased,  and 
Incompetent  under  the  statute. 

i'he  court  was  In  error  In  striklug  out  the 
testimony  given  by  the  defendant,  and  in 
refusing  to  receive  the  testimony  offered,  ex- 
cept as  hereinafter  stated.  Ii  is  well  settled 
in  this  state  that  an  opposite  party  can  testi- 
fy, unless  the  particular  fact  testlQed  to  was 
equally  within  the  knowledge  of  the  de- 
ceased. It  cannot  be  said  that  because  Mrs. 
Seacord  testified  that  the  defendant  signed 
the  note  in  the  presence  of  bis  mother  (the 
deceased)  on  February  17,  18!>0,  at  Romulus, 
Wayne  county,  that  It  was  true.  It  may  or 
may  not  have  been  true.  That  would  be  a 
question  for  the  Jury,  if  it  was  disputed  or 
denied,  and  certainly  the  defendant  may  be 
permitted  to  testify  that  it  was  not  true. 
In  Ripley  v.  Sellgman,  88  Mich.  177,  50  N. 
W.  143,  it  was  held  that  the  opposite  party 
could  testify  that  he  had  purchased  war- 
rants and  scrip  to  enter  lands  for  the  de- 
ceased, and  that  he  selected  the  lands,  as 
these  acts  were  not  done  in  the  presence  of 
the  deceased.  The  precise  question  involved 
here  was  involved  in  Plnney  v.  Orth,  88  N. 
y.  447.  There  suit  was  brought  by  the  rep- 
resentatives of  the  deceased  against  Orth  to 
recover  a  claim  for  alleged  services  rendered 
by  the  deceased  to  Orth.  On  the  trial  a  wit- 
ness testified  to  an  alleged  conversation  be- 
tween Orth  and  the  deceased.  Thereupon 
Mr.  Orth  took  the  stand,  and  proposed  to 
deny  the  conversation.  The  testimony  was 
excluded.  Speaking  of  this,  the  court  said; 
"We  think  tliat  Mr.  Orth,  for  Instance,  ivas 
competent  to  testify  that  he  was  not  in  the 
city  of  New  York  at  the  time  referred  to  by 
the  witness,  or  that  the  witness  was  at  some 
other  place,  or  that  he  never  met  the  witness 
at  the  oSkce  where  the  conversations  are  al- 
leged to  hare  occurred;  and.  on  the  same 
principle,  we  see  no  reason  why  be  should 
not  kave  been  allowed  to  testify  that  the 


witness  was  never  present  at  that  office 
when  any  conversation  took  place  between 
Mr.  Orth  and  the  deceased,  so  long  as  he 
refrained  from  testifying  as  to  anything  tliat 
was  or  was  not  said  between  him  and  the 
deceased.  The  fact  tliat  the  interview  be- 
tween the  party  and  the  deceased  did  not 
occur  at  the  place  named  by  the  witness, 
but  in  a  different  room,  we  think,  was  an 
Independent  fact,  inquiry  as  to  which  did 
not  trench  upon  the  rule,  it  was  not  testi- 
mony as  to  the  transaction  Itself,  but  as  to 
the  fact  whether  the  witness  saw  the  party 
and  the  deceased  together  at  the  place 
named  by  the  witness.  A  party  surely  ought 
to  be  allowed  to  testify  that  be  never  was  Id 
a  particular  house  or  room,  or  never  met  the 
witness  or  the  deceased  there,  for  the  pur- 
pose of  contradicting  the  witness  who  testi- 
fied to  a  trausaction  between  them  at  that 
place."  The  court  further  stated,  In  speak- 
ing of  tbe  provision  of  the  act  that  the  pro- 
hibition "does  not  preclude  the  witness  from 
testifying  to  extraneous  facts  or  circum- 
stances tending  to  show  that  the  witness 
who  has  testified  affirmatively  to  such  a 
transaction  or  communication  has  testified 
falsely,  or  that  It  is  impossible  that  his  state- 
ment can  be  true;  as,  for  instance,  that  the 
survivor  was  at  the  time  absent  from  the 
country  where  the  transaction  Is  stated  to 
have  occurred."  So  In  the  present  case.  Tbe 
defendant  had  a  right  to  testify  that  he  was 
not  In  Romulus  on  February  17,  1890,  but 
was  at  Muuith,  Jackson  county,  this  state. 
This  was  not  necessarily  a  fact  equally  with- 
in tbe  knowledge  of  the  deceased,  and  tbe 
fact  was  nut  established  simply  because 
Mrs.  Seacord  testified  to  it.  The  court  was 
also  in  error  in  not  permitting  tbe  questions 
propounded  to  the  witness  in  reference  to 
the  letter  and  envelope  to  be  answered  by 
him. 

We  know  of  no  rule  of  evidence  that  would 
permit  the  defendant  to  testify,  as  an  expat, 
that  it  was  not  Ills  handwriting  upon  tbe 
note,  as  no  foundation  was  laid  upon  whicb 
it  can  be  said  that  tbe  defendant  was  an  ex- 
pert in  handwriting.  He  was  simply  aidced 
if  he  was  able  to  read  and  write,  and  if  be 
would  know  his  own  signature  when  he  saw 
it.  We  think  this  question  was  pn^rly  ex- 
cluded. For  the  errors  pointed  ont  tbe  Judg- 
ment must  be  reversed,  and  a  new  trial  or- 
dered.  The  other  Justices  concurred. 


WHEELER  et  al.  v.  MEYER  et  al. 

(Supreme  Court  of  Michigao.    Feb.  7,  1S96.) 

Action  on  Bond — Evidbnok. 

1.  A  finding  that  an  ioveotory  was  attached 
to  a  bond  at  tbe  time  it  was  sigued  by  the  surety 
is  warranted  by  testimony  of  the  pereoo  who 
drew  it  that  he  piaaed  tbe  inventory  to  the 
bond,  that  it  was  pinned  to  it  when  the  prin- 
cipal signed  it,  that  the  principal  took  it  to  the 
surety,  and  when  it  came  back  with  tbe  surety's 
sigoature  the  inventory  was  still  pinned  thoe- 
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on:  it  being  moreorer  redted  In  the  bond  thftt 
"an  inventfUT  ia  hereunto  attached  and  made  a 

part  hereof. 

2.  A  debtor  executed  to  his  creditor  a  bill  of 
sale  of  poodB  to  secure  certain  notes.  Thereaft- 
er the  creditor  delivered  the  goods  to  the  debtor, 
who  gave  a  bond  conditioned  to  sell  the  goods 
anil  acooant  to  the  creditor  for  the  proceeds  tiil 
the  BBKmnt  bo  paid  amonnted  to  a  certain  sum. 
jEfrld,  that  admusion  of  Uie  notes  in  evidence  in 
AQ  action  on  the  bond  waa  no*  error,  they  having 
b^a  offered  and  admitted  simply  for  the  pur- 
pose of  eHtablishine  the  consideration  and  show- 
ing the  history  of  the  transaction. 

Error  to  circuit  court,  Wayne  county;  Rob- 
ot E.  rmzev,  Judge. 

Action  by  Russell  Wheeler  and  auuther 
against  Louisa  Meyer  and  another.  Judg- 
ment for  plaiotlffB.  Defendants  bi-lug  error. 
Affirmed. 

Albert  J.  Chapmaa,  for  ai^llanta.  CorliHi, 
Andrus  &  Leete,  for  appellees. 

LONG,  C.  J.  This  case  was  before  this 
court  at  the  January  term,  isua,  reversed  and 
remanded  for  new  trial,  and  reported  In  95 
Wch.  36.  M  N.  W.  *iS».  It  was  again  tried 
in  the  circuit  court  of  Wayne  cotmty  In  Octo- 
ber, ISKt,  and  brought  to  this  court  and  heard 
at  the  June  term  of  1894,  was  again  reversed 
and  remanded  for  new  trial,  and  ia  reported 
In  101  Mich.  465,  50  N.  W.  811.  It  has  been 
again  tried,  and  comes  to  tbhj  court  upon  writ 
of  error  by  defendants.  The  facts  bare  been 
80  taUy  stated  in  the  former  opinions  that  It 
ia  tmnecessary  to  restate  tbem  here.  The 
flmt  objection  relates  to  the  admission  of  the 
bood  and  Inventory  lu  evidence,  uud  couusel 
tor  defendants  contend  that  there  was  no 
proof  which  anthorised  the  court  to  permit 
tbem  to  be  received  lu  evidence,  fur  the  rea- 
son that  the  daughter  of  Mrs.  Meyer  testified 
that  the  inventory  was  not  attached  to  the 
bond  at  the  time  Mrs.  Meyer  signed  It.  We 
thltik.  there  w&a  some  testimony  given  by  the 
philntlffs  which  tended  to  show  tbtit  the  lu- 
rentcMry  was  attached  to  the  bond  when  Mrs. 
Ueyer  signed  it  Judge  LlllibridKe  testiHed 
that  he  drew  the  bond,  and  cut  from  one  of 
the  notices  of  sale  the  description  or  luveutory 
uf  the  property,  and  pinned  the  same  to  the 
t>ond,  and  that  when  Mr.  Uuilloz  signed  the 
bond  this  inventory  was  pinned  to  It,  and 
UuUlos  took  It  to  get  the  other  signature,  and 
that  when  it  came  back  to  tilm  it  was  signed 
by  Mrs.  Meyer,  and  the  inventory  was  still 
pinned  thereon.  This,  taken  In  connection 
with  the  fact  that  the  bond  recited  that 
"therefore.  If  said  John  F.  GulUoz  shall  well 
and  tmly  take  possession  of  said  stock  of 
goods  and  chattels,  an  Inventory  of  which  Is 
btfeimto  attached,  marked  'Exhibit  A,'  and 
made  a  part  hereof,"  Is  some  evidence  that 
the  Inventor?  was  attached  at  the  time  Mrs. 
Meyer  stgned  ber  name.  It  Is  true  that  Mr. 
OulUoz  testified  that  the  Inventory  was  not 
Bttadied,  hot  the  court  submitted  that  ques- 
tion to  the  Jury,  as  follows:  "This  snft  Is 
broogfat  upon  this  bond  in  question,  and  the 
principal  question  for  you  to  determine  Is  the 


liability  of  John  F.  Guliioz  and  of  Mrs.  Meyer 
upon  this  bond,  and  that  la  all  the  matter  you 
are  to  atljust  In  this  trial.  It  seema  that  one 
of  the  principal  questions  arising  In  the  case 
Is  whether  there  was  a  certain  paper  attached 
to  the  bond  at  the  time  It  was  executed.  It 
Is  claimed  on  the  part  of  the  plaintiffs  In  this 
suit  that  this  bond  was  executed  by  John  F. 
GnlUos,  and  at  tbe  time  it  was  executed  there 
was  a  certain  paper,  whlc^  was  an  inventory 
of  the  iMt^ierty,  attached  or  pinned  to  the 
bond,  and  ft  Is  claimed  that  that  Inventwy 
was  pinned  to  the  bond  at  the  time  It  was  de- 
livered to  John  F.  GulUos.  and  that  Onllkn 
took  the  bcmd  with  that  paper  pinned  to  It, 
and  returned  It  with  tbe  stgnatore  of  Mrs. 
Meyer  to  It.  Mrs.  Meyer  claims  that  at  the 
time  she  executed  this  bond  this  paper  wna 
not  pinned  to  the  bond  at  all,  but  that  she 
signed  It  at  the  request  of  her  son-ln-Iaw,  Mr. 
GulUoE,  and  that  she  did  not  know  or  read 
or  understand  the  contents  of  this  paper,  and 
that  it  was  not  pinned  to  the  bond  at  all. 
When  you  come  to  deliberate  on  this  cose, 
one  question  for  you  to  determine  Is  whether 
this  exhibit,-' A,'  I  believe.  Is  the  title  of  It, 
but  at  any  rate  you  wUl  know  it  by  being  an 
inventory  or  list  of  the  property  that  was 
claimed  to  be  turned  oyer  to  John  F.  GuUkw, 
and  for  whlcb  be  was  asked  to  account  under 
the  terms  of  tbe  bond,— you  are  asked  to  de- 
cide whether  this  paper  was  attached  to  the 
bond  at  the  time  It  was  signed  by  Mrs.  Meyer, 
The  hiw  of  tbe  cose,  as  i  understand  it.  Is 
this.  In  refereuce  to  that  particular:  If  yon 
Khnll  And  that  this  paper  was  attached,— 
wiu'Uier  you  shall  (iud  that  this  paper  was 
attached  or  not  to  the  boud.  John  F.  GulUos 
is  liable  for  a  proper  disposition  of  this  prop- 
erty under  the  Iwnd  for  all  this  property,— 
but  if  this  paper  was  aftached  to  the  bond  at 
the  time  Mrs.  Meyer  signed  It,  then  Mrs. 
Meyer  is  liable  for  tbe  pn>per  distribution  of 
the  property  described  In  this  Inventory  Ex- 
tiiblt  A  ;  but  If  it  was  not  attached  to  the 
bond  at  tbe  time  she  signed  It,  then  she  Is 
only  ihible  under  this  bond  for  such  property 
as  was  actually  turned  over  to  John  F.  Guli- 
ioz. She  Is  not  liable  for  any  property  that 
was  not  turned  over  to  John  F.  GuilloB,  If  she 
did  not  know  Xbe  contents  of  this  paper  and 
It  was  not  attached  to  the  bond  at  the  time 
she  signed  it"  We  think  this  was  a  fair  sub- 
mission of  tbe  question  to  the  Jm>y. 

It  Is  contended  further  that  three  certain 
notes  should  not  have  been  admitted  in  evi- 
dence. A  bill  of  Kale  was  executed  by  Guli- 
ioz Bros,  to  plaintiffs  December  27,  1S8S,  and 
given  to  secure  the  payment  of  these  notes. 
When  the  notes  were  offered  In  evidence, 
counsel  stated  that  they  "were  offered  simply 
for  the  purpose  of  establishing  tbe  considera- 
tion and  of  showing  the  history  of  the  trans- 
action." The  court  admitted  them  for  that 
reason,  and  no  othei-.  We  see  no  error  In 
this.  We  have  examined  the  other  assign- 
ments of  error  and  the  charge  of  the  court 
with  much  care,  and  are  of  the  ^opinion  .that 
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the  case  was  tried  Bubstantially  upon  tbe  tbe- 
ory  set  out  In  the  former  opinions,  and  In  ac- 
cordance with  the  rules  there  stated.  The 
charge  of  the  court  fully  protected  the  rights 
of  the  defendants,  and  was  open,  full,  and 
fair  In  all  respects.  We  find  uo  error  in  the 
record,  and  the  Judgment  must  be  affirmed. 
The  other  justices  concurred. 


GUMZ  et  al.  t.  GIEGLING  et  al. 
(Sapreme  Court  of  Michigan.    Feb.  7,  1896.) 
pBOMissoHT  Note  —  Ihdorsbubnt  bbfobb  Dxlit- 

BBT-^OINT  MaKBR^PaHOL  BtIDBHOB. 

1.  One,  not  the  payee,  who  indorsea  a  note 
before  it  Is  uttered,  or  indorsed  by  the  payee,  Ib 
a  joint  maker. 

2.  In  au  action  on  a  note  indort^ed  by  defend- 
ant before  it  was  uttered,  or  indorsed  by  the 
payee,  parol  evidence  of  an  agreement,  made 
prior  to  the  execution  of  the  note,  that  defend- 
ant's indomement  was  not  to  create  any  liability 
agaiuBt  him,  was  iuadmiaaible. 

Error  to  c^ult  court,  Manistee  county; 
James  B.  McMahon,  Judge. 

Action  by  Rudolph  Ounu  and  others 
against  Henry  GlegUng  and  another  on  a 
pnHnlssory  note.  Judgment  for  plaintlfFs, 
and  defendants  bring  error.  Affirmed. 

This  suit  was  brought  upon  a  promissory 
note  for  9700  dated  August  14,  1883,  payable 
to  the  order  of  B.  Oumz  &  Co.  one  year  from 
date,  Indorsed  by  defendant  Waal.  The  de- 
fendant Waal  pleaded  the  general  issue,  with 
notice  that  the  note  was  given  for  a  prior 
Indebtedness  of  defendant  Glegllng;  that 
Waal,  whoi  applied  to  by  plalnUfls  to  in- 
dorse the  note,  refused  to  do  so,  and  was 
Induced  to  Indorse  the  same  cm  the  represen- 
tation of  plaintiffs  that  his  signature  was 
to  be  a  matter  of  form,  and  not  for  the  pur- 
pose of  creating  any  liability  on  his  part, 
but  was  to  be  used  only  to  enable  them  to 
have  an  additional  argument  and  lever  to 
use  upon  Olegllng  to  Induce  him  to  pay 
the  note;  and  that  plaintiffs  promised  that 
no  claim  or  demand  should  be  made  on  him 
for  payment,  and  that  hie  signature  shotUd 
not  be  considered  as  creating  any  liability. 
At  the  conclusion  of  the  proofs  the  court 
directed  a  verdict  In  plalnttflFs*  favor. 

George  L.  HlUiker,  for  appellant  Waal. 
Dorel  &  Smith,  for  appellees. 

GRANT,  J.  (after  stating  the  facta).  Plain- 
tiffs had  sold  meat  to  defendant  GiegUng, 
who  kept  a  meat  shop  in  Manistee.  The 
account  was  an  open  one,  and  had  been 
running  between  four  and  five  months  pre- 
vious to  the  date  of  the  note.  They  re- 
fused to  sell  him  any  more  goods  unless  the 
account  was  paid  or  secured.  GiegUng  was  un- 
able to  pay,  and  Mr.  Schaaf,  plaintiffs'  agent, 
aslied  him  to  give  a  note  with  an  indoi'se- 
ment.  Mr.  GiegUng  suggested  that  they  see 
defendant  Waal,  and  that  he  might  indorse 
a  note  for  blm.  The  two  went  together  to 
Mr,  Waal's  office.    Mr.  Waal  gave  evidence 


to  sustain  the  facts  set  up  in  bis  notice.  It, 
however,  conclusively  appears  from  bis  own 
testimony,  as  well  as  that  of  Mr.  Schaaf 
and  Mr.  GiegUng,  that  aU  the  conversatton 
upon  which  he  relies  as  a  defense  occurred 
before  the  note  was  made  out  and  signed. 
It  is  therefore  sought  to  vary  the  terms  of 
a  plain  written  contract  by  parol  evidence 
of  what  took  place  before  its  execution. 
Mr.  Waal  himself  testified,  "After  tbe  talk 
was  liad  all  round,  we  all  came  In  there; 
and  tbe  note  was  drawn  up  and  signed  at 
once,  and  handed  over  to  Mr.  Schaaf."  Time 
for  the  payment  was  extended  one  year. 
GiegUng  told  Mr.  Waal  that.  If  plaintiffs 
got  this  note,  they  would  sell  him  more  meat. 

Waal  was  not  the  payee  upon  the  note, 
and  Indorsed  it  before  it  was  uttered,  and 
before  tbe  payee  had  Indorsed  It.  Ue  is 
therefore  a  joint  maker.  Rothschild  v.  Grix, 
31  Mich.  160.  If  the  note  had  been  exe- 
cuted by  GiegUng,  and  deUvered  to  plain- 
tiffs, and  they  had  afterwarda  secured  tbe 
Indorsement  of  Waal,  without  consideration, 
this  defense  would  have  been  open  to  him, 
under  the  authority  of  Kulenkamp  v.  Groff, 
71  Mich.  675,  40  N.  W.  57.  That  decision, 
however,  expressly  holds  that  under  the 
facts  of  this  case  the  defense  cannot  be  sus- 
tained. See,  also,  Auitman  &  Taylor  Co. 
V.  Gorham,  87  Mich*.  233,  49  N.  W.  486.  The 
learned  circuit  judge  was  correct  In  directing 
a  verdict  for  plaintiffs.  The  judgm^t  !■ 
affirmed.   Tbe  other  Justices  concurred. 


GLBB  et  al.v.   VILLAGE  OP  TREXTON 
et  aL 

(Supreme  Court  of  Michigan.    Feb.  7,  1886.) 

CiTT  TilXBS— RBBTBAIKINQ  CklLLBCTIOM. 

CoUectioD  of  a  general  tax  for  proper  city 
purposes  will  not  be  restrained,  on  the  ground 
that  it  was  rendered  necessary  by  the  use  of  dty 
funds  for  building  Bidewalka,  the  cost  of  which 
should  have  been  paid  ^  individuals. 

Appeal  from  circuit  court,  Wayne  county. 
In  chancery;  WUllam  L.  Carpenter,  Judge. 

Bill  by  Jobn  Clee  and  others  against  the  vil- 
lage of  Trenton  to  restrain  collection  of  taxes. 
From  a  decree  dismissing  the  bill,  complain- 
ants appeal.  Affirmed. 

Washington  L  Koblnson,  for  appellants. 
James  H.  Pound,  for  appellee. 

LONG,  C.  J.  The  (pinion  of  the  court  be- 
low, filed  in  this  case,  sufflclentiy  states  tbe 
facts,  as  follows: 

"Complainants  are  taxpayers  In  the  village 
of  Trenton.  They  seek  au  Injunction  restrain- 
ing the  village  from  collecting  the  tax  as- 
sessed against  each  and  all  of  them,  upon 
two  grounds:  First,  that  it  Is  tbe  intention 
of  the  Tillage  to  remit  the  tax  of  one  O'Don- 
nell,  a  manufacturer;  and,  second,  that  a 
portion  of  the  tax  Is  made  necessary  by  the 
fact  that  the  council  built  sidewalk  which 
should  have  been  built  by  private  individuals. 
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I  am  satisfied  that  the  council  will  not  re- 
fund the  tax  of  O'Doonell.  Moreover,  the 
fact  that  It  might  hare  had  the  iutentlon  to 
do  that  could  not  haTe  afforded  grounds  for 
the  injunction  restraining  its  collecting  any 
tax.  The  proper  remedy  would  have  been 
a  bill  to  have  prevented  the  refunding  of  said 
tax.  RrapectlDg  the  second  contention,  as  I 
stated  when  the  case  was  submitted  to  me, 
1  am  of  the  opinion  that  the  council  did  build 
sidevralks  which  should  have  been  built  by 
private  individuals,  and  In  my  Judgment  It 
was  not  authorized  to  build  such  sidewalks, 
QDder  the  circumstances,  at  the  public  ex- 
pense. It  appears  by  the  testimony,  however, 
that  the  council  bought  the  material  and  em- 
ployed  the  labor,  and  apparently  have  paid  for 
these  walks.  The  tax,  therefore,  Is  raised,  not 
to  haild  walks  nor  to  pay  for  building  them, 
but  to  raise  a  fund  to  replace  what  has  been 
expended  by  building  these  walks.  The  case 
stands  as  if  the  city  of  Detroit,  having  made 
an  unwarranted  expenditure  out  of  funds  in 
Us  possession,  is  thereby  prevented  from 
raising  by  tax -the  amount  which  it  has  un- 
lawfully expended.  There  can  be  but  one  an- 
Bwer  to  this  question.  If  the  money  has  beea 
taken  out  of  the  city  treasury,  and  the  neces- 
dties  of  the  city  require  It,  the  only  proper 
way  to  raise  It  is  by  taxation.  The  com- 
plainants' remedy  in  such  a  ease  is  an  in- 
junction, which  prevents  the  village  from 
paying  for  the  Improvement  out  of  the  pub- 
lic funds.  It  results,  therefore.  In  my  opln- 
loQ.  that  the  bill  must  be  dismissed." 

The  testimony  fully  supports  the  facts 
stated  by  the  trial  court.  The  defendant  dis- 
claimed any  Intention  to  refund  the  taxes  to 
O'Donndl,  and  it  appeared  «»iclusively  that 
the  moneys  sought  to  be  raised  were  neces- 
sary to  carry  on  the  affairs  of  the  village. 
These  moneys  sought  to  be  raised  were  not 
tor  an  Illegal  purpose,  and  the  mere  fact  that 
moneys  had  been  wrongfully  and  Illegally 
expended  would  not  make  the  present  tax 
void.  The  decree  most  be  affirmed.  The  oth- 
er justices  concurred. 


RT'KLL  V.  CITY  OF  ALPENA. 
(Rapreme  Court  of  Michigan.    Feb.  7,  1896.) 

Mt'MCIPALCOBPOBATtONS— BAUHT  OT  PoUOBHAV 

— Ohdikancb. 

A  city  ordioance  provided  for  the  ap- 
pointment of  oflScern  in  the  police  department, 
and  Bxed  their  baianen.  Afterwards,  by  an 
amendment  of  tbt  city  charter,  control  of  the  po- 
lice department  watt  tranftferred  to  a  board  of 
polios  commiKRtonerR,  hut  the  [wwer  to  Gz  iiala- 
ries  Still  remained  in  the  city  council.  Held, 
that  the  provlRkms  of  the  ordinance  as  to  sal- 
aries remained  in  fOrce,  and  applied  to  oflBcers 
appointed  by  the  police  conimiHsioners. 

E^rror  to  ciiOTit  court,  Alpena  county;  Rob- 
ert J.  Kelley,  Judge. 

Action  by  Edward  A.  Ruell  against  the 
City  of   Alpena.    Judgment  for  defendant 
and  plaintiff  brings  error.  Reversed. 
V.66N.W.D0.1— 4 


By  the  charter  of  the  city  of  Alpena  prior 
to  1891  the  general  pc^ice  power  was  vested 
In  the  common  council.  So,  also,  was  the 
power  "to  determine  and  regulate  the  com- 
pensation of  all  officers  elected  or  appointed." 
Under  that  charter  the  council  passed  an  or- 
dinance providing  that  the  council  should 
have  power  to  appoint  a  chief  of  police,  a 
sergeant  of  p<>lice,  and  patrolmen,  to  divide 
the  city  into  precincts,  and  "assign  sergeants 
of  police  to  each  of  said  precincts."  The 
salary  of  the  sergeant  was  fixed  by  the  ordi- 
nance at  $:£.50  per  day.  In  1891  the  charter 
was  amended  by  act  of  the  legislature,  pro- 
viding for  the  appointment  of  a  Iraard  of 
police  commissioners,  In  which,  when  or- 
ganized, was  vested  the  general  control  of 
the  police  department.  Local  Acts  1891,  p. 
1047,  S  7.  By  the  amended  charter  the  power 
to  fix  salaries  was  not  conferred  upon  this 
board  nor  taken  away  from  the  common 
council.  The  board  was  duly  organized  In 
May,  1892,  and  adopted  rules  and  regulations 
for  the  government  of  the  department,  and  in 
them  provided  for  a  chief  of  police  and  a 
firat  and  second  sergeant  It  appointed 
plaintiff  first  sergeant,  and  reported  its  action 
to  the  common  council,  with  the  recommen- 
dation that  "his  salary  be  fixed  and  remain 
as  at  present,  $50  per  month."  He  had  pre- 
viously been  employed  upon  the  force  as 
patrolman  at  that  salary.  This  report  was 
placed  on  file  by  the  council,  and  no  further 
action  was  taken  upon  It.  IMalntlff  entered 
upon  the  duties  of  his  office,  and  continued 
therein  until  March,  1894,  when  he  was  dis- 
charged. About  two  mouths  after  his  ap- 
pointment, he  presented  a  communication  to 
the  council  claiming  his  salary  under  the 
above  ordinance  at  $2.50  per  day.  The  coun- 
cil took  no  other  action  than  the  reference 
of  the  demand  to  the  board  of  police  com  mis-  , 
sioners.  Xu  February,^  1894,  he  made  a  simi- 
lar demand,  and  thereupon  the  board  dis- 
charged him.  He  then  instituted  this  suit 
to  recover  the  difference  between  $50  per 
month,  which  he  had  received,  and  $2.50  per 
day,  which  he  claimed  as  his  right  under  the 
ordiuance. 

J.  D.  Tambnll,  for  appellant  -I.  S.  Can- 
field,  for  appellee. 

(JItANT,  .1.  (after  stating  the  facts).  Un- 
der both  the  old  and  amended  charters  the 
exclusive  power  to  tlx  salaries  was  in  the 
common  council.  The  provisions  of  the  ordi- 
nance, enacted  under  the  old  charter,  fixing 
the  salaries  of  the  police  officers,  were  not 
repealed  by  that  provision  of  the  amended 
charter  authorizing  the  formation  of  a  board 
of  commissioners  and  giving  It  control  of  the 
police  department  The  council  had  taken 
no  other  action  fixing  the  plaintiff's  salary, 
and  It  was  therefore  governed  by  the  ordi- 
nance. Miller  V.  Board,  41  Mich.  4,  2  N,  W. 
180.  See,  also,  People  v.  Board  of  Police,  75 
N.  Y.  38;  Kehn  v.  State,  93  N.  Y.  2»4;  Ryce 
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T.  Ci^  Of  Osage  (Iowa)  35  N.  W.  682.  Re- 
versed, and  new  trial  ordered.  The  other 
Jnatlcea  concurred. 


FINDLAT  T.  RU88BL  WBEBL  &  FOUN- 
DRT  OO. 

(Snpreme  Coart  of  Michigan.    Feb.  7,  1S96.) 
Mabtbb  and  Bibvamt— FoKBXAir— When  Fellow 

BkRTANT— ASSOMPTIOM  OP  Rl-iK. 

1.  The  foremati  of  a  room  in  a  car  aliop.  who 
works  with  the  men  under  bis  diarge,  1»  a  fel- 
low servant  with  th(;m  as  to  all  acts  which  it  is 
Dot  thp  duty  of  the  master  to  perform;  and  one 
injured  by  his  neRligcuce  while  working  with 
him  cannot  recovtr  from  the  master  on  the 
ground  that  the  foreman  was  vice  principal. 

2.  Uoe  emplored  in  a  car  factory  to  do  gen- 
eral work,  such  as  carrying  timl>er8,  paintmg, 
and  lifting,  is  within  the  Hoe  of  his  employment 
when  assisting  to  hoist  car  bodies  on  tbeir 
truclu  by  means  of  block  and  tackle  mactiin- 
ery. 

3.  Where  the  danger  connected  with  doing 
certain  work  la  obvious  to  any  one  of  common 
intelligence,  it  is  not  negligence  Id  a  master  not 
to  warn  his  serrani  of  it. 

Error  to  circuit  court,  Wayne  county;  Wil- 
liam L.  Carpenter,  .Tudge. 

Action  by  Wllllitui  Flndlay  against  the 
Ilussel  Wheel  &  Foundry  Company.  Judg- 
ment for  plalntift,  and  defendant  brings  er- 
ror. Revoked. 

UoOTe  &  Moore  (Kussel  &  Campbell,  of 
counsel),  for  appellant.  John  G.  Hawley, 
for  appellee. 

HOOKER,  J.  The  plaintiff  was  engaged 
in  the  manufacture  of  cuiv  at  the  defend- 
ant's car  shop.  The  car  bodies  were  placed 
upon  trucks,  by  the  use  of  a  rope,  both  ends 
*  (tf  whkdi  extended  to  a  point  near  the  ceil- 
ing, where  they  passed  through,  a  double 
block,  after  which  the  ends  united  In  a  ring. 
A  dram  or  winch  is  situated  near,  from 
which  a  rope  proceeded  through  a  sheave 
Just  above  the  floor.  The  rape  had  a  hook 
at  the  end.  which  was  used  to  hook  Into 
the  ring  mentioned.  Winding  the  rope  upon 
the  drum  had  the  effect  of  drawing  it 
through  the  sheave,  and,  In  turn,  would 
draw  the  double  rope  through  the  double 
block  above,  thus  lifting  the  car  or  weight 
A  duln  Ave  or  six  feet  long  was  fa8t«ied 
by  one  end  near  the  aheave.  At  the  other 
end  of  the  chain  was  a  book.  When  the 
weight  was  raised  snfflclently  high,  the  chain 
was  passed  through  the  ring,  and  the  hook 
was  booked  Into  or  about  the  chain,  thereby 
holding  and  taking  the  weight  off  from  the 
aheave  or  winch,  pennlttlng  the  rope  to  be 
withdrawn.  It  Is  apparent  that  the  rope 
could  only  be  unhooked  from  the  ring  after 
the  chain  liad  been  passed  through  and  fas- 
tened, and  the  testimony-  shows  that  It  mis 
sometimes  dlaoigaged  with  dUBculty,  by 
Jerking.  On  the  day  In  question,  the  plain- 
tiff was  called  by  the  foreman  in  chaw  of 
the  room  to  aid  in  hitching  and  unhitching 
the  rope,  and  to  assist  in  placing  a  flat  car 


upon  its  trucks.  The  fbreman  was  in  the 
habit  of  working  with  the  men,  there  being 
about  14  in  his  department  After  the  chain 
waa  fastened,  the  plaintiff  attempted  to  un- 
hook the  rope,  giving  the  sigwUi  by  saying 
"All  right,"  which,  .he  says,  meant  that  the 
foreman.  King,  who  had  charge  of  the  winch, 
should  slacken  the  rope  by  unwinding  the 
rope  from  the  drum.  Plaintiff  states  that, 
instead  of  doing  so,  he  set  the  drum  In  mo- 
tion the  wrong  way,  ttiereby  winding  up  the 
rope,  and  raising  the  weight,  and  that  he 
(the  plaintiff)  had  his  hand  upon  the  rope, 
and  It  was  drawn  down  Into  the  sheave, 
resulting  In  the  loss  of  two  flngera.  He  re- 
covered a  Judgment  against  the  defendant, 
in  an  action  for  negligence,  and  the  defend- 
ant has  appealed.  Tbe  only  errws  assigned 
are  the  submission  of  the  case  to  the  Jury 
and  the  refusal  to  direct  a  verdict  for  the 
defendant. 

The  plaintiff  ccmtends  that  he  ahoold  re- 
cover—First, because,  the  defendant's  vice 
prindpal  was  guilty  of  negligence  in  the 
use  at  tbe  winch,  hy  starting  It  up  without 
notice;  second,  because  the  plaintiff  was 
called  upon  to  perform  a  dangerous  Mrvlce, 
without  reasonable  caution,  when  the  plain- 
tiff was  unaware  of  the  peril,  which  service 
was  not  within  the  aoope  at  his  onploy- 
tneut  We  think  that  the  evidence  shows, 
beyond  dispute,  that  the  plaintiff  was  not 
called  to  work  outside  of  his  line  of  duty. 
He  testified  that  he  "was  woritlng  in  the  car 
shop,  and  was  carrying  timber,  painting,  and 
other  general  work  of  that  kind,  and  liftl 
and  such  like."  He  said,  further,  thai 
was  customary  for  the  foraman  to  call  upon 
himself  and  fellows  to  render  this  service, 
and  he  had  rendered  It  on  several  occasions. 
It  does  not  appear  that  be  was  employed  to 
do  any  particular  part  of  the  work,  but  to 
do  genersi  worii.  including  lifting.  The  woiic 
wus  not  only  in  the  line  of  his  duty,  and 
work  with  which  he  was  familiar,  from  ob- 
servation and  experience^  for  the  period  of 
two  years:  but  it  should  have  been  obvious 
to  tbe  most  casual  observer,  or  the  veriest 
tyro  In  mechanics,  that  the  winding  of  the 
rope  upon  the  drum  would  raise  the  weight, 
and  draw  the  hand  Into  the  sheave,  if  not 
removed,  and  that  Injury  would  result  We 
cannot  say  that  the  plaintiff  was  negligent 
His  hand  was  within  two  or  three  feet  of 
the  drum.  If  started  suddenly  and  rapidly, 
in  a  different  direction  from  what  was  ex- 
pected, tbere  was  little  time  to  think;  and 
there  Is  nothing  to  Indicate  that  it  was  neg- 
ligent to  tako  hold  of  the  rope  to  disengage 
It. 

But  one  question  remaluK.  vis.  was  the 
foreman.  King,  a  fellow  servant?  This  que»- 
tlon  has  been  frequently  before  the  court  of 
late,  and  we  have  repeatedly  held  tliat  a 
foreman  of  a  department,  who  takes  part  lu 
the  performance  of  labor  with  his  men,  is  a 
fellow  B«*vant.  as  to  acts  which  it  is  not 
the  duty  of  tbe  master  to  perform.  Beealey 
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T.  W.  F.  Wheeler  &  Co.  (M!ch.)  61  N.  W. 
658;  Schroeder  v.  RaUroad  Co.,  Id.  666.  The 
court  should  hare  directed  a  verdict  for  the 
defeDdant.  The  Judgment  is  reversed,  and 
a  Dew  trial  ordered.  The  other  Justices  con- 
curred. 


PBNLON  V.  DULCTH.  S.  S.  &  A.  RY.  CO. 
(Supreme  Conrt  of  Michigan.    Feb.  7,  1S96.) 

JCUTBR  ASD  SBRTANT — NCQLIOBXOB  OF  UaSTBB. 

In  an  action  against  a  railroad  conutany, 
by  a  brakeman,  for  injuries  received  while  at- 
tmpting  to  couple  cars  supplied  with  double 
defldwoods,  it  appeared  that  plaintiff  sought  em- 
plofment  of  defendant,  stating  that  he  had  27 
dsfs*  e]Q>aience;  that  he  liad  Deen  at  work  for 
defenduit  over  a  month  where  cars  with  double 
deadwoods  were  in  common  use;  that  he  fre- 
qnentty  worked  on  trains  containing  them;  and 
that  he  saw  the  deadwoods,  and  i*ecoguized  tbe 
danger,  and  attempted  to  couple  the  cars  hj 
readihig  undet  the  deadwoods,  in  the  manner 
that  he  testifiea  that  it  ahoald  be  done.  Held, 
that  the  facta  failed  to  show  ne^gence  of  de- 
fendant. 

Error  to  circuit  court,  Mackinac  county; 
Oscar  Adams,  Judge. 

Action  by  Thomas  Fenlon  against  the  Du- 
luth.  South  Shore  &  Atlantic  Railway  Gom- 
pany  for  personal  Injuries  caused  by  de- 
fendant's negligence.  There  was  a  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror. Reversed. 

Henry  Hoffman  (A.  B.  Eldredge,  of  eoun- 
■el).  for  appellant  Brown  &  Bertcb,  for  ap- 
peUee. 

HOOKER,  J.  The  plalndfl  lost  an  arm  In 
attempting  to  couple  cars  supplied  with 
double  deadwoods.  As  the  danger  was  ob- 
vious, and  plaintiff's  own  testimony  shows 
that  he  saw  and  recognized  tbe  danger,  and 
attempted  to  couple  tbe  cars  by  reaching 
nnder  the  deadwoods.  In  the  manner  that 
he  testified  that  It  should  be  done,  It  can 
hardly  be  said  that  tbe  accident  happened 
by  reason  of  the  failure  of  the  defendant  to 
Instruct  him  bow  to  couple  such  cars.  He 
sought  employment,  saying  that  he  had  27 
days'  ezeperlence.  We  may  reasonably  pre- 
sume that  be  meant  that  tbe  defendant 
should  understand  that  be  had  27  days'  ex- 
perience as  a  brakeman,  as  that  was  the 
kind  of  a  Job  he  obtained,  and  that  was  the 
kind  of  experience  that  he  had  previously. 
There  was  nothing  to  Indicate  to  tbe  defend- 
aat  that  he  was  familiar  with  but  one  kind 
of  car,  or  that  be  was  unfamiliar  with 
double  deadwoods.  He  worked  from  some 
time  In  June  until  August  nth  on  a  road 
wbere  such  cars  were  in  common  use,  and  ft 
is  shown  that  be  frequently  worked  upon 
trains  containing  them.  He  admits  that  he 
■aw  them,  and  does  not  deny  that  be  worked 
on  a  train  that  bad  "a  whole  lot  of  those 
cars,"  but  does  not  remember  of  coupling 
any  of  them.  We  think  that  there  was  an 
abseocc  of  evidence  tending  to  establish  neg- 


ligence upon  the  part  of  the  defendant  A 
similar  case  Is  that  of  Kohn  v.  McNulta,  147 
U.  S.  239,  13  Sup.  Ct.  298.  The  Judgment  Is 
reversed,  and  a  new  trial  ordered.  The 
other  Justices  concurred. 


MOORE  V.  THOMPSON. 
(Supreme  Court  of  Michigan.    Feb.  7,  1896.) 

APPBAL— RbVIBW— OUICTIOMS  WaIVBD. 

Wliere  a  declaration,  during  two  trials  in 
the  circuit  court  and  otie  trial  iu  the  supreme 
court,  is  treated  by  the  parties  and  the  courts  as 
containing  s  count  for  false  imprisonment,  it  is 
too  Ifte  on  a  second  appeal  to  claim  that  the 
declaration  does  not  contain  such  count,  and 
that  the  count  Is  cue  for  malicious  prosecution. 

Error  to  circuit  court,  Livingston  county; 
Rollin  H.  Person,  Judge. 

Action  by  Kate  T.  Moore  against  Wllford 
B.  Thompson.  There  was  a  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Henry  C.  Waldron  (Thompson  A  Harri- 
man,  of  counsel),  for  appellant.  Sawyer  & 
Knowlton,  for  appellee. 

MOORE,  J.  This  case  has  been  in  this 
court  before,  and  Is  reported,  Moore  v.  Thomp- 
son, In  02  Mich.  49S,  52  N.  W.  1000,  wh^e- 
in  is  contained  a  full  statement  of  the  facts, 
from  which  this  record  does  not  differ  ma- 
terially. The  law  as  settled  In  that  case 
must  control  this  one,  in  so  far  as  It  is  ap- 
plicable. It  is  urged  by  the  counsel  for 
appellant  that  the  declaration  does  not  con- 
tain any  count  for  false  imprisonment,  and 
that  the  last  count  of  plalntlCTs  declara- 
tion is  a  count  In  malicious  prosecution.  This 
case  has  been  tried  twice  In  the  circuit  court 
and  once  In  this  court.  In  the  former  trial 
In  this  court,  Montgomery,  J.,  who  wrote 
tbe  prevailing  opinion,  stated  the  case  as 
being  "an  action  for  slander  and  false  Im- 
prisonment" 92  Mich.  501,  52  N.  W.  1000. 
Grant,  J.,  who  wrote  the  dissenting  opinion, 
wrote,  "The  declaration  In  this  case  con- 
tains two  counts,— one  for  false  Imprison- 
ment and  the  other  for  slander."  In  both 
of  the  trials  in  the  circuit  court,  the  counsel 
for  the  defendant  treated  this  count  as  one 
for  false  Imprisonment  and  offered  several 
requests  to  charge,  In  which  he  characterized 
the  count  as  one  for  false  imprisonment 
No  other  claim  has  been  made  until  the  case 
is  brought  here  this  time.  In  the  case  of 
Advertiser  &  Tribune  Co.  v.  Detroit.  43 
Mich.  116,  5  N.  W.  72.  it  was  held  that  the 
objection  relied  upon  as  error  must  be 
brought  to  the  notice  of  the  trial  court.  Al- 
so, see  case  of  Howry  v.  Epplnger,  34  Mich. 
30,  and  the  many  cases  cited  there.  We  do 
not  Intimate  that  the  count  is  not  a  count 
for  false  Imprisonment;  but,  If  It  Is  not  it 
Is  too  late  to  raise  tbe  question  now.  Objec' 
tlon  is  made  to  some  portions  of  tbe  charge 
of  the  trial  Judge,  but  an  Inspection  of  bis 
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charse  u  an  entirety  does  oot  disclose  any 
material  error.  We  think  It  in  harmony 
with  the  law  of  the  case  as  decided  when 
the  case  was  here  before.  The  Judgment 
of  the  court  below  Is  affirmed.  The  other 
Justices  concurred. 


McDonnell  t.  rignet. 

(Supreme  Court  of  Michigan.    Feb.  7,  1896.) 

CONTIUCT — VaUDITI-— PdBLIO  POLICT. 

A  contract  whereby  one  party,  for  certain 
commissions,  ia  to  attend  meetings  of  persons 
solicited  to  boy  real  estate  from  the  other  party, 
and  persuade  them  to  become  purchasers,  rep- 
resenting himself  to  them  as  a  purchaser  by  sub- 
srribing  for  lota,  which  the  owner  is  to  take  off 
his  hands  if  he  does  not  wish  to  retain  them,— 
roncealing  from  the  intending  bnyera  his  arrange 
nu'iit  with  such  owner, — is  against  public  policy, 
and  cannot  be  enforced. 

Error  to  circuit  court,  Houghton  county; 
Jay  A.  Hubbell,  Judge. 

Assumpsit  by  Simon  McDonnell  against 
John  J.  Rlgney  to  recover  for  services.  The 
court  directed  a  verdict  for  defendant,  and 
from  the  Judgment  thereon  plaintiff  brings 
error.  Affirmed. 

Dunstan  &  Hancbette,  for  appellant.  Chad- 
bourne  &  Rees,  for  appellee. 

LONG.  C.  J.  The  court  charged  the  Jury 
In  this  case  as  follows:  "It  appears  from  the 
testimony  in  the  case  given  by  the  plaintiff 
himself  that  he  made  an  an-angement  or  an 
'  agreement  with  the  defendant  whereby  he 
was  to  be  paid  a  commission  for  the  sale  of 
certain  real  estate  which  the  defendant  was 
offering  for  sale;  that,  pursuant  to  the  agree- 
ment so  made,  be  was  to  subscribe  for  cer- 
tain lots  at  meetings  of  persons  solicited  to 
become  bnyers,  and  that  the  defendant  was 
to  take  off  his  bands  such  subscriptions  as 
he  made.  If  he  did  not  wish  to  retain  them. 
It  appears  further  that  this  arrangement, 
both  with  respect  to  the  compensation  he 
was  to  receive,  and  with  respect  to  his  col- 
orable subscription  for  lots,  was  concealed 
from  the  buyers,  or  those  who  proposed  to 
I)e  buyers,  and  that  be  attended  meetings  of 
proposed  buyers,  and  talked  with  persons 
thought  likely  to  become  buyers,  with  the 
view  to  induce  them  to  become  such,  conceal- 
ing from  them  both  of  said  arrangements 
with  the  defendant.  8uch  an  arrangement 
is  contrary  to  the  policy  of  the  law  and  to 
sound  morals,  in  that  It  tends  to  deceive  per- 
sons so  dealt  with,  by  indnciug  them  to  rely 
upon  advice  which  they  supposed  to  be  disin- 
terested, though  In  fact  interested,  advice. 
The  law  will  not  permit  him  to  recover  the 
compensation  agreed  upon  for  the  fultlllment 
of  such  a  contract,  and  your  verdict  must 
therefore  be  for  the  defendant."  Plaintiff 
brings  erro-. 

The  plaintiff's  own  testimony,  given  in  the 
record,  shows  the  facts  ss  stated  In  this 
charge.    We  think  the  court  was  warranted 


in  directing  verdict  in  favor  of  the  defend- 
ant, upon  the  plaintiff's  own  showing.  The 
courts  will  enforce  no  contracts  grounded  in 
turpitude,  or  oiiposed  to  upright  and  fair 
dealing,  which  are  opposed  to  public  policy. 
This  rule  is  followed  in  Thomas  v.  Caulkett. 
57  Mich.  392,  24  N.  W.  154;  Humphrey  v. 
Transportation  Co.  (Mich.)  65  N.  W.  13.  The 
question  Is  so  fully  covered  by  these  cases 
that  any  further  discussion  of  the  principle 
is  unnecessary.  The  Judgment  must  be  af- 
firmed.   The  other  Justices  concurred. 


CLUTTON  V.  GLUTTON  (two  cases). 
(Supreme  Court  of  Mldiigan.    Feb.  7.  ISOO.} 

DrrOBCB— NOXHIBIOBNT  DsrSNDAKT^-CBOSS  BlLt, 
— YBBiriCATIOH— AVBXDXSNT— NOHOOLr 
LOBIOH  CLA.DSB. 

1.  How.  Ann.  St.  $  6231,  provides  that  no 
divorce  shall  be  granted  when  the  cause  there- 
for occurred  without  the  state,  unless  the  com- 
plainant or  defendant  have  resided  in  the  state 
two  years  immediately  preceding  the  suit.  He'd 
that,  where  the  complamant  has  resided  in  the 
state  the  full  statutory  period,  and  defendaDt  is 
a  nonresident,  the  defendant  may  make  her  an- 
swer a  crocs  bill  for  divorce  and  alimony. 

2.  A  nonresident  defendant,  in  an  aotlon  for 
divorce,  should  be  allowed  to  amend  ber  an- 
swer, made  a  cross  bill  for  divorce,  by  adding  to 
the  verification  thereof  the  statutory  Doucmlu- 
sion  clause. 

Appeal  from  circuit  court,  Wayne  county. 
In  chancery;  George  S.  Hoamer,  Judge. 

Action  for  divorce  by  Jonathan  L.  Glutton 
against  Annie  J.  Cluttou.  Defendant  filed  a 
cross  bill  for  divorce  and  alimony.  From  a 
decree  dismissing  ber  cross  bill,  dtfendant  ap- 
peals. Reversed. 

John  Ward,  for  appeUaot  Franklin  £^ 
Lord,  for  ai^llee. 

MOORE.  J.  The  complainant,  Jonathan 
L.  Glutton,  a  resident  of  the  city  of  Detroit 
since  June,  1886.  brought  his  suit  for  divorce 
against  the  defendant,  Anna  J.  Clntton,  a 
resident  of  Ontario,  alleging  the  marriage  of 
the  parties  In  Ontario,  and  charging,  as 
causes  for  divorce,  desertion  and  denial  of 
marital  privileges.  The  defendant,  Anna  J. 
Glutton,  appeared  In  the  suit,  and  filed  her 
answer,  admitting  the  marriage  between  tlie 
parties,  as  stated  In  the  original  bill,  but  de- 
nying all  of  the  causes  for  divorce  stated 
therein  by  complainant;  and  In  her  answer 
charged  complainant  with  having  deserted 
her  in  18S6,  and  with  having  failed  to  sup- 
imrt  her.  She  further  charges  "tliat  com- 
plainant, being  of  sufficient  ability,  and 
worth  twenty  thousand  dollars  or  more,  as 
ahe  Is  informed  and  believes,  has  grossly  re^ 
fused  and  neglected  to  provide  a  suitable,  or 
any,  maintenance  for  herself  or  their  said 
children,  and  that  she  claims  the  benefit  of 
this  answer,  and  the  facts  and  charges  set 
forth  therein,  as  a  cross  bill,  and  prays  tliat 
she  may  be  granted  a  divorce,  from  the  bonds 
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of  matiliiKHij  witb  the  oomplaliiaDt,  and  that 
the  may  be  released  from  the  obligations 
thereof  and  that  she  may  have  such  other 
sod  further  relief,"  etc.  This  answer  and 
crosB  bill  were  sworn  to.  but  the  v^Ucatlon 
did  not  contain  the  statutorr  nonct^nslon 
danse.  The  compUnant  filed  a  general  rejdi- 
cation  to  the  answer,  and  a  general  demurrer 
to  It  as  a  cross  bllL  The  court  below  sustain- 
ed the  demurrer,  dismissed  the  cross  blU,  and 
fbe  dtf  endant  ai^eals  to  this  court  The  only 
qnestkms  necessary  todlscuss  here  are:  First. 
Was  It  essential.  In  order  to  sustain  the  cross 
bill,  tbat  the  noncolluslon  clause  should  bare 
been  stated  in  said  bill?  Second.  Can  a  de- 
cree of  divorce  be  granted  a  nonresident  of 
the  state,  who  is  brought  In  by  the  complain- 
ant, who  Is  and  has  been  a  resident  of  the 
state  for  the  statutory  period  required  to  give 
the  court  jurisdiction? 

Ah  to  the  first  question,  it  was  held,  In  the 
<ase  of  Ayres  t.  Circuit  Judge,  80  Mich.  SSO, 
31  N.  W.  461.  that  the  oath  or  affirmation  ad- 
nUnistered  to  the  complalnanl;  in  swearing  to 
I  bUl  for  divorce,  shall  negative  the  existence 
of  any  collosion,  nncterstaudlng.  or  agreement 
whatever  between  the  afllant  and  the  defend- 
ant in  relation  to  the  application  for  divorce. 
Is  mandatory,  and  ito  absence  cannot  be  waiv- 
ed by  any  act  of  the  defendant  In  Taclsa- 
berry  v.  Tackaberry.  101  Mich.  102.  59  N.  W. 
400,  ft  dlfCerent  rtde  Is  stated  in  rdation  to  a 
cmss  bllL  It  was  there  held  that  the  ob- 
jection, made  for  the  first  time  on  appeal, 
tbat  the  answer  to  a  cross  bill  In  a  divorce 
esse  Is  not  Bwcn*n  to,  comes  too  late.  In  the 
ease  of  Daly  v.  Hosmer.  102  Mich.  302,  60  N. 
W.  758,  It  was  held  that  It  was  a  proper  ez' 
oclse  of  the  court's  discretion  to  permit  the 
ainendm«it  of  the  verification  of  a  cross  blU 
by  adding  the  noncoUualon  clause,  and  the  fil- 
hig  of  a  replication,  after  decree;  snd  It  was 
further  stated  that,  tiad  the  question  arisen 
opon  tlie  bearing,  the  power  to  do  so  would 
probably  not  liave  been  questioned,  and  tliat 
tbe  questions  were  not  raised  then,  but,  when 
raised,  were  no  more  merttortons  than  they 
would  have  been  upon  the  hearing.  We 
flilnk  the  case  befwe  us  is  one  where  It  would 
be  very  proper  to  admit  the  verification  of  the 
<Toe8  bill,  if  the  facts  would  warrant  it,  so  aa 
to  show  noncolluslon. 

As  to  the  other  question,  It  is  urged  that 
the  statute  forbids  tbe  granting  of  a  decree 
of  divorce  In  favor  of  a  nonresident  of  the 
state,  citing,  How.  Ann.  St  i  6231,  which 
reads:  "No  divorce  shall  be  sranted  unless 
tbe  party  exhibiting  the  petition  or  bill  of 
complaint  therefor  shall  have  resided  In  this 
state  one  year  immediately  preceding  tbe 
time  of  exhibiting  such  petition  or  bttl,  or 
uilras  tbe  qiarriage  was  solemnized  In  this 
state,  and  the  complainant  shall  have  re- 
aided  In  this  state,  from  the  time  of  such 
marriage  to  the  time  of  exhibiting  the  peti- 
tion or  bill,  and  when  the  cause  for  divorce 
occurred  out  of  this  state,  no  divorce  shall 
)>e  granted  unless  the  complainant  or  de- 


fendant shall  liave  resided  within  this  state 
two  yean  next  preceding  tiie  filing  of  the  pe- 
tition or  bill,  and  no  prooftt  or  testimony 
shall  be  taken  in  any  cause  until  four 
months  after  tbe  filing  of  such  petition  or 
bill  for  divorce,  except  where  the  cause  for 
dlTOTCe  is  desertion,  or  wb«n  the  testimony 
is  taken  conditionally  tor  the  purpose  of  per^ 
petuatlng  such  testimony."  Prior  to  the  en- 
actment of  tbls  statute,  it  had  been  repeat- 
edly h^  in  tbls  state,  that  a  decree  of  di- 
vorce could  be  granted  where  one  of  the  par- 
ties was  a  resident  of  tbe  state.  Is  it  not 
true  that  the  complalnant^s  filing  bis  bill 
brought  the  marital  relations  existing  be- 
tween him  and  the  defendant,  and  tbe  par^ 
ties  thereto,  under  the  JurisdlctlcHi  of  the 
court?  The  defendant,  having  appeared  in 
said  proceeding,  was  equally  interested  with 
the  complainant  in  the  subject-matter  of  tlie 
suit  as  a  proceeding  in  rem,  and,  liaving  sub- 
mitted herself  to  the  jurl«dlctlon  of  tbe 
court  its  Jurisdiction  having  be«i  first  in- 
voked by  the  complainant  ought  ahe  not  to 
be  entitled  to  a  final  hearing  of  the  case,  and 
to  su^  relief  as  Is  equitably  hers?  Is  It 
not  probable  that  in  enacting  the  latter  por- 
tion of  the  statute,  contained  in  these  words, 
"when  the  cause  for  divorce  occurred  out  of 
tbls  state,  no  divorce  shall  be  granted  unless 
the  complainant  or  defendant  shall  have  re- 
sided within  this  state  two  years  next  pre- 
ceding the  filing  of  the  petition  or  bill,"  the 
legislature  had  just  such  a  condition  as  ex- 
isto  In  this  proceeding  In  mind?  Section 
6231,  as  an  entirety,  tias  not  been  construed 
by  tills  court,  but  portions  of  lt<have  been. 
It  has  been  contended  that,  under  that  por- 
tion of  the  statute  reading,  "no  proofs  or 
testimony  shall  be  takeu  In  any  cause  nntil 
four  months  after  the  filing  of  such  petition 
or  trill  of  divorce,"  where  relief  was  sought 
by  way  of  answer  in  the  nature  ot  a  crom 
bill  in  a  divorce  proceeding,  no  testimony 
could  be  taken  until  four  months  had  elapsed 
after  the  filing  of  tbe  cross  bill.  It  Is  possi- 
ble that  a  literal  Interpretation  of  the  stat- 
ute would  sustain  that  contention,  but  it 
was  held,  in  the  case,  already  cited,  of  Daly 
V.  Hosmer,  that  a  proper  construction  of  this 
provision  would  allow  testimony  to  be  token 
before  four  months  had  elapsed  after  the 
filing  of  the  answer  In  the  nature  of  a  cross 
bill,  If  four  months  had  intervened  after  the 
filing  of  the  original  bill.  It  was  stated 
"that  this  provision  of  the  statute  was  to 
prevent  hasty  divorces,  and  that  the  object 
Is  attained  in  four  months  from  the  filing 
of  the  petition  or  bill  ss  well,  where  a  cross 
bill  is  flJed.  as  where  it  is  not"  The  ques- 
tion now  under  discussion  has  never  been 
determined  by  the  Michigan  court. 

A  similar  statute  was  construed  in  the 
case  of  Jeuuess  v.  Jeoness,  24  Ind.  359.  The 
statute  of  tbat  state  provides  "tbat  divorces 
may  be  decreed  on  petition  filed  by  any 
person  who.  at  the  time,  •  •  •  aball 
have  been  a  bona  fide  resident  of  the  state 
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one  year  pnvlouB  to  tiie  filing  of  the  Bftme, 
and  a  bona  flde  resident  of  tiie  connty  at  tbe 
time  of  filing  socb  petition."  Another  sec- 
tion provides  the  method  of  notifying  the  de- 
fendant when  not  a  resident  of  the  state, 
and  another  section  of  the  statnte  provides 
that,  "in  addition  to  an  answer,  tbe  defend- 
ant may  file  a  croaa  petition  for  divorce,  and 
when  filed,  the  conrt  shall  decree  the  di- 
vorce to  the  party  legally  entitled  to  the 
same."  In  that  case  the  defendant  wag  a 
nonresident  of  the  state,  and  it  was  nrged, 
as  it  Is  here,  that  the  court  coold  not  grant 
her  a  divorce.  Tbm  conrt  dlscnaaed  the  ques- 
tion at  length,  and  granted  a  decree  to  the 
nonresident  defendant,  malclng  use  of  this 
language:  "That  to  give  the  statute  any 
other  construction  would  be  to  say  that,  in 
two  cases  precisely  alike  in  their  fecta,  the 
defendant  In  one  being  a  resident,  and  In  the 
other  a  nonresident,  the  former  might  result 
in  a  decree  for  divorce  on  cross  petition, 
with  such  alimony  as  ought  to  be  given 
where  the  plalntltT  la  in  fault;  while  In  the 
latter,  that  vindication  of  character,  which 
can  often  be  secured  only  by  a  decree,  could 
not  be  had  by  the  defendant,  nor  conid  the 
alimony  be  adjusted  upon  the  basis  of  the. 
fact  that  the  defendant  was  the  party  ag- 
grieved. Such  a  discrimination  against  non- 
resident defendants  finds  no  place  within  the 
letter  of  the  statute,  still  less  in  its  spirit; 
and  a  construction  which  would  allow  It 
would  invite,  in  the  class  of  cases  in  which 
they  could  be  most  suinjeBSfully  perpetrated, 
the  very  worst  abus^"  It  was  further  add- 
ed: "While  onr  statute  is  intended  to  pre- 
vent nonrpsIdoDtH  from  making  nse  of  our 
courts  to  perpetrate  frauds  upon  their  un- 
ttuspectlng  wives  or  husbands,  by  coming 
here  to  i>etltloD  for  divorces,  It  at  the  same 
time  arms  them  with  every  weapon  of  de- 
fense which  is  afforded  to  our  own  people, 
when  brought  into  tfourt  at  the  suit  of  those 
whose  bona  fide  residence  here  gives  us  Juris- 
diction." 

In  Illinois  the  statute  provides  aa  follows: 
"No  person  shall  be  entitled  to  a  divorce  In 
pursuance  of  the  provisions  of  this  act,  who 
has  not  resided  In  the  state  one  whole  year, 
next  b^re  filing  bis  or  her  bill  or  petition, 
unless  the  offense  or  injury  complained  of 
was  committed  within  this  state,  or  whilst 
one  or  both  of  the  parties  resided  In  this 
state."  That  statute  was  construed  in  the 
\case  of  Sterl  v.  Sterl,  2  111.  App.  223.  In 
that  case  the  complainant  filed  bis  bill  for 
divorce  against  his  wife,  who  was  a  resi- 
dent of  the  city  of  New  York.  She  filed  her 
cross  bin  In  the  cause,  charfrtnK  the  appel- 
lee with  desertion,  and  alRO  adultery,  com- 
mitted in  the  state  of  Illinois.  In  dlscuse- 
inp  the  cnse  the  court  say:  "It  Is  Inslflted 
by  the  appellee  that,  under  the  provision  of 
the  above  section  of  the  statute,  tbe  appel- 
lant had  no  right  to  file  her  cross  bill,  pray- 
ing, among  other  things,  for  n  dlvorri',  for 
the  reason  that  she  was  not  a  rpHldent  of 


the  state,  and,  that  fact,  appearing  on  the 
t&fx  of  her  cross  bill,  he  could  avail  himself 
of  such  fact  of  nouTMldence  by  way  of  de- 
murrer. *  *  *  It  la  a  fomillar  principle 
of  law  that  a  court  of  equity,  having  ac- 
quired Jurisdiction  of  the  parties  and  of  the 
subject-matter  of  the  suit,  wlU  retain  and 
exercise  such  Jurisdiction  until' the  equities 
of  all  the  parties  are  meted  out  to  them. 
In  this  case  the  Jurisdiction  of  the  conrt  Is 
Invoked  by  the  appellee,  he  having,  as  he 
had  a  legal  right  to  do.  filed  his  bill  against 
appelant,  praying  relief,  and  summonlnfr 
the  aj^llant  Into  court.  When  she  is  thus 
brought  In,  and,  having  responded  to  the 
clalma  ot  the  appellee  by  answering  hts  bill 
of  complaint,  being,  as  it  were,  then  forced 
into  the  court,  submits  beraelf  to  Its  Juris- 
diction, and  asks  the  conrt  to  grant  to  her 
certain  equitable  rights,  to  which  she  clalma 
to  be  entitled,  then  it  is  the  apiiellee  chal- 
lenges the  Jurisdiction  of  the  court  to  grant 
her  any  equitable  rights,  but  continues  to 
clamor  for  his.  This  position  Is  unconscion- 
able and  indefensible  up<m  the  prin<^ples  of 
equity.  But  we  are  told,  and  it  is  urged  by 
the  appellee  that,  by  reason  of  the  arbitrary 
provlsiws  of  the  statute,  there  Is  no  escape 
from  tMa  dilemma,  and  tiiat,  as  a  consequence, 
the  appellant  Is  In  the  conrt  for  the  purpose 
of  receiving  its  mandate  and  yielding  obe- 
dience to  ito  orders,  but  without  any  equi- 
table rights  which  the  aiipellee  Is  bound  to 
respect,  for  the  reason,  aa  he  claims,  that 
she  resided  In  Xew  York,  and  not  In  Illhuds. 
and  notwithstanding  she  Is  dragged  into  tbe 
court  at  the  suit  of  the  appellee,  and,  as  may 
be  presumed,  against  faer  will.  We  think 
that,  by  the  plainest  principles  of  equity,  tbe 
aniellee  is,  under  such  drcumstance,  pre- 
cluded from  questioning  tbe  Jurisdiction  of 
the  court  which  he  has  himself  Invoked,  and 
that,  the  conrt  having  acquired  Jurisdiction 
of  the  subject-matter  and  the  parties  to  the 
suit  at  the  Instance  and  by  the  prayer  of  the 
appellee,  be  cannot  be  heard  to  qnestlon  the 
Jurisdiction  of  the  court  to  hear,  consider, 
and  determine  all  the  equities  of  the  parties, 
to  the  end  that  complete  Justice  may  be 
done  to  all  In  the  some  case."  Tbe  court 
held  that  the  nonresident  wlf6,  upon  her 
showing,  was  entitled  to  relief. 

We  think  it  follows  that  it  would  be  a  rea- 
sonable construction  of  tbe  Michigan  stat- 
ute to  my  that,  where  the  complainant  In 
a  divorce  proceeding  has  resided  in  the  state 
the  full  statutory  period,  and  the  defend- 
int  has  appeared  in  the  cause,  the  court 
has  Jurisdiction  over  the  parties,  and  tbe 
right  to  dispose  of  the  Issae  betwfyen  them 
upon  its  merits  and  according  to  equity, 
even  If,  In  order  to  do  sa  It  Is  necessary 
to  grant  a  decree  of  divorce  to  the  defend- 
ant for  the  reasons  stated  In  hor  answer, 
filed  in  the  nature  of  a  cross  bllL  In  the 
case  at  Issue  the  verlflcatton  of  the  cross 
bin  should  have  been  amendeil  as  we  have 
Indicated,  and  the  demurrer  should  have 
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been  overrnled.  The  cause  Is  remanded  for 
bearing  In  fbe  court  below,  vitli  costs  to  iq>- 
pellant    Tbe  otber  Justices  concurred. 


WILLIAMS  ▼.  VILLAGE  OP  PETOSKEY. 
(Sapreme  Court  of  Michigan.    Feb.  7,  1806.) 
Bridoe—  Liability  of  Village  —  HiobwaT  IK 

y*CT— DaMAQEB— EBBOSKOrrt  IS8THDCTIOSS. 

1.  Thoni*  Pob.  Acts  1879,  No,  280,  nnder  • 
which  the  TiUiige  of  Petoskey  was  incorporated, 
ID  sectioo  4  provideB  that  all  bridges  built  across 
Bear  river  within  the  village  limits  shall  be 
maintained  by  the  township  of  Bear  Creek  at 
brge,  yet  where  a  bridge,  which  was  erected  by 
prirste  persons,  bnt  recognized  by  the  village  and 
the  township,  crossed  said  Bear  creek,  aud  also 
an  artificial  channel  ronnijg  parallel  therewith 
mostmcted  by  the  village  for  its  own  use,  the 
TUla^e  is  liable  for  tbe  safe  maintenance  of  that 
portion  which  crossed  its  said  cbannel. 

2.  Where  a  bridg*  was  built  by  private  per- 
imns.  and  the  village  adopted  an  ordraance  pur- 
portinfT  to  opfa  and  dedicate,  as  approocbes  to 
the  bridge,  certain  land  purchased  for  water- 
work  purposes,  the  laud  so  dedicated  is  a  high- 
way, in  fact,  for  the  maintenance  of  which  the 
vlllaKe  is  liable. 

3.  It  was  error  to  charge,  in  an  action  for 
personal  injoriw,  that  plaintiff  was  entitled  to 
recover  espensec  for  nnrsitig,  where  there  was 
no  evidence  of  any  expenses  Incurred  in  that 
respect. 

Error  to  circuit  court,  Emmet  county;  Os- 
car Adams,  Judge. 

Action  by  Mae  A.  Williams  against  the  vil- 
la^ of  Petoskey  for  personal  injuries.  There 
jras  a  Judgment  for  plaintiff,  and  defendant 
brings  error.  Reversed. 

day  E.  Call  (Wylle  &  Clapperton,  ot  coun- 
BriK  for  appellant  A.  D.  Cmlckshank  and 
U.  h\  Gnlnon,  for  appeUee. 

MONTOOMEBY,  3.  Action  for  n^UgenT 
Injury.  The  declaration  aTera:  "Tbe  said 
defendant,  befwe  and  at  tbe  time  of  the  com- 
mitting of  tbe  f^terance  and  negligence  here- 
hufter  mentlcaied,  controlled,  oaed,  and  had 
jnrladlctUm  of  a  coialn  wooden  bridge  lo- 
cated on  lake  street,  within  the  corporate 
Dmlta  of  said  village  of  Petoskey.  tbe  de- 
fendant hoein.  Said  bridge  was  constmcted 
ora  and  across  Bear  river,  so  called,  and  the 
water  TW!e  way  or  flume  used  by  said  de- 
ftodant  for  tbe  purpose  of  conducting  water 
from  aald  Bear  river  Into  the  waterworks  of 
said  Tillage  of  Petoskey;  aald  flume  or  race 
way  nnming  al<nigBlde  of  said  Tiver  and  un- 
der said  tMldge  constructed  across  Bear  river 
and  flnm^  as  aforesaid,  and  being  wltbln  said 
Tillage  of  Petoskey;  said  bridge  being  about 
sixty  feet  in  length  and  constructed  about 
twrive  feet  above  tbe  waters  of  said  Bear 
river,  and  said  Lake  street  being  a  public 
street  or  highway  numing  through  said  vil- 
lage of  Petoskey;  and  tbe  said  race  which 
nosaea  said  Bear  river  and  tbe  water  race 
way  or  fliun^  as  aforesaid,  being  a  public 
bridge  located  on  said  street,  over  said  river 
and  flume,  aa  aforesaid,  and  the  said  street 
or  blgtaway,  to  wit,  Lake  street,  being  a  pub- 


lic street  and  highway  used  and  controlled 
1^  the  village  of  Petoskey  as  a  public  street. , 
And  the  said  bridge,  as  aforesaid,  was  owned, 
controlled,  used,  and  under  the  Jurisdiction 
of  tbe  said  village  of  Petoskey,  upon  tbe  24th 
day  of  December,  1891,  and  for  a  long  time 
prior  thereto;  and  being  at  that  time,  to  wit. 
the  24tb  day  of  December,  1^,  the  property 
of  said  defendant,  and  under  the  control  and 
management  cA  said  defendant,  and  being  a 
public  highway  and  bridge,  as  aforesaid,  it  was 
then  and  tbore  the  duty  of  aald  defendant, 
by  and  through  its  proper  officers  and  repre- 
s^tatlTfiB,  to  keep  eald  bridge  in  good,  proper, 
and  sufQclent  r^iialr,  to  keep  proper  railings 
and  guards  on  said  bridge  at  all  times,  aud  to 
keep  said  railings  and  guards  In  good  repair, 
so  that  the  pnbllc  might  cross,  use,  and  en- 
Joy  said  bridge  In  their  traveling  on  said 
bridge,  with  safety  to  themselves."  The 
pleader  then  proceeds  to  aver  that  the  defend- 
ant negligently  allowed  the  railing  to  be  re- 
moved from  the  Inldge,  and  that  it  also  al- 
lowed tbe  light  which  was  customarily  main- 
tained in  the  nighttime  to  be  extinguished, 
and  that  the  plalntltt,  "by  reason  of  tbe  want 
of  the  light  of  said  lamp  usually  kept  lighted 
by  said  defendant  upon  said  bridge,  and  tbe 
absence  of  the  railing  and  guard  on  said 
bridge,  fell  ova  tbe  side  ot  said  bridge  upon 
the  timbers  of  said  bridge  extending  out  from 
and  over  the  race  way,  as  aforesaid,  and  was 
greatly  bruised,  injured,  and  wounded  there- 
by In  her  back,  chest,  head,  neck,  and  should- 
ers, and  ber  limbs  fracturad,  her  chin  cut, 
and  her  chest  and  back  permanently  injured; 
and  fell  from  said  timbers  into  said  race  way, 
over  which  said  bridge  passed,  as  aforesaid, 
Intb  the  water  ot  said  race  way  or  flume,  be- 
ing of  a  depth  of  four  or  five  feet,  with  a 
swift  and  strtmg  current;  and  by  reason  of 
said  stepping  off  and  through  the  space  of 
said  bridge  where  the  railing  had  been  re- 
moved and  torn  down  from  said  bridge,  and 
fallhig  over  the  side  of  said  bridge  on  said 
timbers,  aa  aforesaid,  became  InseuBlbie  from 
said  wounds,  cuts,  bruises,"  etc.  The  plaln- 
tiff  recovered,  and  defendant  brings  error.  It 
Is  contended  that  the  village  of  Petoskey  is 
not  responsible  for  the  maintenance  of  a 
bri^,  for  the  reason  that  the  law  of  its 
Incorporation  Imposed  the  duty  of  maintain- 
ing bridges  across  Bear  river  On  tbe  town- 
ship of  Bear  Ore^  at  large;  second,  that  the 
bridge  In  question  was  not  on  the  public 
street;  and.  third,  it  Is  contended  that  if  the 
village  be  held  responsible  for  the  mainten- 
ance of  tbe  bridge  in  question,  there  was  er- 
ror in  submitting  the  case  to  the  jury. 

1.  By  section  4  of  Act  No.  280  of  the  Local 
Acts  of  1879,  under  which  the  defendant  was 
Incorporated,  it  was  provided  that  "the  bridge 
or  bridges  now  built,  or  that  may  hei-eafter 
be  built  across  Bear  river  within  tbe  terri- 
tory described  in  section  one  of  this  act, 
shall  be  built  and  maintained  by  the  town- 
ship of  Bear  Creek  at  large.  In  the  same 
manner  as  though  the  said  village  was  not 
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Incorporated."  It  appears  tbat  the  bridge  In 
question  was  uot  built  by  either  corporation, 
but  its  history  is  as  follows:  In  1881,  a  tract 
of  land,  embracing  the  river  from  Its  mouth 
some  distance  upstream  (northerly),  was 
purchased  by  the  village,  and  used  for  water- 
worlis  purposes.  A  dam  was  placed  at  a 
sharp  bend  in  the  river,  and  a  dume  or  race 
way  constrocted  in  a  northerly  course  and 
about  15  feet  west  of  the  river,  across  the 
water  lot,  so  called,  to  the  pumping  station. 
A  street  called  "Lake  Street"  extended  from 
the  village,  iu  a  westerly  direction,  to  the 
water  lot,  and  a  street  was  also  platted  on 
substantially  the  same  line,  west  of  the  wa- 
ter lot.  In  18S5  private  parties  residing  in 
the  village  and  township  contributed  the 
necessary  fund,  and  built  the  bridge  in  ques- 
tion, on  the  line  of  the  street  and  across  the 
water  lot.  The  common  council  appropriated 
$50  for  "Improvement  of  Lake  St  west,  and 
approaches  to  the  bridge,"  and  later  adopted 
a  resolution  relating  to  the  land  connecting 
Lake  street  with  the  land  west  of  the  water 
lot,  as  follows:  "Whereas,  certain  public- 
spirited  citizens  of  the  township  of  Bear 
Creek  have  built  two  bridges,  for  public  tra- 
vel and  accommodation,  over  Bear  creek,  on 
ground  belonging  to  the  village  of  Petoskey, 
and  no  street  or  highway  having  been  laid 
out  over  said  grotmda  on  which  said  bridges 
are  located,  and  said  bridges  being  deemed 
by  the  council  of  said  village  necessary  pub- 
lic improvements,  therefore,  be  It  resolved 
by  the  council  of  the  village  of  Petoskey, 
tliat  the  following  deacrit>ed  lands  owned  by 
the  village  of  Petoskey  be  and  hereby  are 
laid  out  and  opened  and  dedicated  to  the 
public  fw  liigbway  purposes;"  and  the  Vii- 
lat;e  also  contracted  for  the  placing  of  a  light 
on  the  bridge.  In  1891  the  council  gave  to. 
the  Chicago  &  West  Michigan  Railway  Com- 
pany permiSHlon  to  change  the  course  of  the 
river,  and  It  was  ordered  that  the  committee 
on  lire  and  wat«r  take  full  chaise  of  the 
work  of  changing  the  course  of  the  river  and 
building  a  stone  wall  for  a  new  course.  It 
was  while  the  railway  company  was  prose- 
cuting this  work  that  the  railing  on  the 
bridge  was  taken  off,  and  left  off,  and  re- 
sulted  in  the  Injury  to  plaintiff.  It  appeara 
tliat  a  motion  was  made  that  the  committee 
on  streets  be  Instructed  to  confer  with  the 
township  board  relating  to  the  removal  of  a 
portion  of  the  Lake  Street  bridge  for  the 
puri>ose  of  the  Improvements  contemplated 
by  the  railway  company,  but  the  ree<ird  falls 
to  show  that  any  action  was  taken  under  this 
resolution.  It  also  appears  that  the  town- 
ship board,  on  the  27th  of  November,  1885, 
IHiHsed  the  following  resolution:  "Moved  and 
carried  that  the  following  resolution  be  adopt- 
ed; Whereas,  certain  public-spirited  citizens 
of  the  township  of  Bear  Creek  have  erected 
two  public  bridges  on  highways  crossing 
Bear  river  in  said  township,  and  signified 
their  Intention  to  dedicate  said  bridge  to  the 
putdlc  for  highway  purposes;  and  whereas. 


we  deem  said  bridge  a  necessary  Improve- 
ment: Therefore,  be  it  reserved,  1^  tlje  town* 
ship  board  of  the  townslilp  of  Bear  Creek, 
that  said  bridges  be,  and  the  same  are  here* 
by,  accepted  by  said  board  for  and  In  belialf 
of  the  township,  and  that  the  said  bridges 
be,  and  the  same  hereby  are,  dedicated  to 
the  public  for  highway  purposes."  It  is  not 
made  clear  by  the  testimony  whether  the 
bridge  in  question  is  one  of  the  bridges  r&- 
ferred  to,  but  the  Inference  Is  a  fair  one 
that  it  Is.  In  the  absence  of  express  legis- 
lation, the  village,  by  virtue  of  its  control 
over  the  streets  and  thoroughfares  within  its 
limits,  is  primarily  and  solely  liable  for  their 
maintenance.  The  difficulty  here  arises  out 
of  the  statutory  imposition  of  a  duty,  whicli 
would  otherwise  rest  upon  the  village,  upoa 
the  township  at  hirge.  We  think,  however, 
it  was  not  within  the  power  of  the  village  to 
extend  the  duty  thus  Imposed.  When  this 
statute  was  enacted,  there  was  a  stream 
known  as  "Bear  Rlv«,"  which.  If  crossed  at 
this  point,  required  a  bridge  perhaps  30  to 
35  feet  in  length.  By  the  constniction  of 
the  new  flume  or  race  way  subsequently, 
some  15  feet  from  the  river,  and  Itself  12 
feet  in  width,  It  made  it  necessary  that  any 
bridge  spanning  the  two  streams  should  be 
about  60  feet  in  length.  Surely  it  cannot 
be  said  to  have  been  within  the  contemjila- 
tion  of  the  legislature  that  a  duty  would  rest 
upon  the  township  to  bridge  artlBcial  chan- 
nels constructed  by  the  village  for  its  own 
use.  Neither  the  village  nor  township  con- 
structed the  bridge  in  question,  but  both  rec- 
ognized It,— the  village,  by  building  approach- 
es to  it  and  dedicating  the  street  to  puMic 
travel.  We  think  that  the  court  was  right 
In  holding  that  the  defendant  village  was  re- 
sponsible for  any  want  of  repair  In  that  part 
of  the  bridge  which  extended  acnu^s  Its  own 
artificial  stream,  and  that  the  statute  iinitos- 
ed  no  duty  on  the  township  to  build  or 
maintain  any  bridge  at  that  point.  It  is  not 
a  defense  that  the  bridge  was  built  by  pri< 
vate  sulJscTlptlon,  as  the  village  afterwards 
recognized  it,  built  approaches  to  it,  and 
opened  It  for  traveL  Saulsbury  t.  Vill9,tri»  of 
Ithlca,  »4  N.  r.  27.  It  is  suggested  that  the 
declaration  Is  not  broad  enough  to  admit  re- 
covery on  thiH  theory,  as  but  one  bridge  is 
referred  to;  but  it  is  clearly  averred  that 
the  Injury  occurred  by  reason  of  the  absence 
of  the  railing  across  the  flume  or  race  way, 
and  the  fact  that  the  duty  of  the  defendant 
was  stated  more  broadly  than  the  circum- 
stances warranted  would  uot  have  misled  the 
defendant.  Inasmuch  as  the  bridge  at  tliis 
point  was  within  a  highway  under  the  con- 
trol of  the  city  and  was  a  structure  which 
it  was  its  duty  to  maintain. 

2.  It  is  contended  tliat  the  record  fails  to 
show  that  the  locus  In  quo  was  a  street.  It 
is  contended  that  the  village  purchased  the 
land  for  the  purpose  of  maintaining  water- 
works, and  that  there  la  no  statutory  autbor- 
ity  to  dedicate  it  to  the  public  as  a  street 
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and  tbat  It  has  not  been  In  use  long  enoagh 
to  constitute  it  a  street  by  aser.  In  the 
Tlew  wUeli  we  take  of  this  question,  we 
need  not  determine  whethw  this  war  was, 
In  strictness,  a  legal  highway.  It  was  cer- 
tainly a  highw&y  in  fact,  open  to  the  public, 
and  travel  was  Inrited  over  It.  It  has  been 
held  that  If  a  mnniclpoltty,  in  opening  and 
waAing  a  highway,  extends  the  limits  in 
soch  a  way  as  to  InTlte  travel  through  land 
which  in  tact  lies  outside  of  the  legal  faigb- 
way,  that  portion  la  nevertheless  to  be  con- 
aldraed  a  portion  at  the  way,  in  determining 
the  duty  to  repair.  O'Nell  v.  Village  of 
West  Branch,  81  lllcb.  AM,  45  N.  W.  1023. 
In  Gallasber  v.  City  of  8t  Faal,  28  Fed.  306, 
an  Instruction  that  it  was  not  essential  that 
there  sboold  be  any  formal  acceptance  of  a 
street;  that  If  there  was  a  user  perndtted  by 
the  dty,  and  that  if  the  pnUlc  were  all  In- 
vited withnnt  BXiy  dissent  by  the  city  to  use 
It  as  a  pnUto  street,  the  would  be  re* 
qnired  to  keep  it  In  repair,— was  sustained. 
See.  also.  Village  of  Mansfield  v.  Moore,  21 
IIL  AppL  926;  2  BUI.  Man.  Corp.  i  1009,  and 
cases  cited.  We  think  it  shoold  be  held 
that  the  village,  by  its  action  in  this  case, 
has  eetov^  Itself  from  asserting,  as  against 
those  whom  it  has  invited  to  travel  over 
this  bridge,  that  it  Is  not  a  public  highway. 

3.  Oomttlaint  is  made  that  the  drcult  judge 
instructed  the  Jury  that  the  defendant.  If 
held  responsible,  might  recover  from  the 
railway  company.  Thou^  this  might  well 
have  been  omitted,  we  should  haltate  to  say 
that  the  defendant  waa  damaged  by  it. 
There  was,  however,  one  error  committed  on 
the  trial,  which  compels  us,  reluctantly,  to 
reverse  the  Judgmoit  and  direct  a  new  trlaL 
The  drcoit  Judge  charged  the  jury  upon  the 
qoestlon  of  damages  as  follows:  "Ton  should 
take  into  consideration  the  expense  to  the 
plaintiff  of  the  resalUng  Illness  to  the  plain- 
tiff from  the  said  accident  including  in  this 
her  bills  for  medicine,  nuning,  and  physi- 
cian's care."  There  is  no  evidence  what- 
ever that  any  bill  for  nursing  was  Incurred; 
nor  wete  the  circumstances  such  as  to  imply 
that  those  who  ministered  to  her  wants  in- 
tended to  make  any  charge.  Within  previ- 
ous rulings  of  this  court,  this  Instruction  was 
error.  Oouslns  v.  Railway  Co.,  96  Mich.  886, 
.'rf!  x.  w.  14;  Shlppy  v.  Village  of  Au  Sable, 
(»  Mich.  484.  602,  32  N.  W.  741.  Judgment 
revereed.  and  a  new  trial  ordered. 

McGRATH,  C.  J.,  did  not  sit  The  other 
JosttccB  concurred. 


SCHULTZ  HUEBXER. 
(Supreme  Court  of  Michipan.    Feb.  7,  1890.) 

SUFDER — Chimin  AT,    Phosecutios — Complaint — 
ScrriciciicT— False  Impkisokhemt-— Dk- 

PBSHB  or  Officer— Or  Complainant. 
1.  A  complaint  charging  that  the  defendant 
imputed  to  tbe  affiBnt  a  crime       falsely  and 
malirioai(I.T  BayiDK.  "You  are  n  swindler:  you 
beat  the  poor  people  out  of  their  money,  and  are 


a  cheat  and  a  frand."  charges  an  offense,  under 
How.  Ann.  St  {  8315,  making  it  a  misdemeanor 
to  impute  to  another  tlie  commisBion  of  "any 
crime,  felony  or  misdemeanor  or  any  infamona 
OP  degrading  act'' 

2.  A  complaint  and  warrant  valid  on  their 
face  will  protect  the  officer  making  the  arrest 
under  them  from  liability  for  false  imprisonment 

3.  A  complaint  and  warrant  sufficient  to 
protect  the  officer  making  the  arrest' from  lia- 
bility for  false  imprisonment  will  also  exempt 
the  complaining  witness  from  like  liability. 

Errw  to  circuit  court,  Saginaw  county; 
Robert  B.  McKnlght,  Ju^. 

Action  by  Frederick  Schulta  against  Au- 
gust Hoebner  for  false  imprisonment  and 
malidoua  prosecution.  From  a  Judgment 
for  plaintiff,  defendant  brings  error.  Re- 
versed. 

The  declaration  contains  two  counts,— one 
for  malicious  prosecntiaa,  the  other  for  false 
imprlsmunent  At  the  conclusion  of  the 
proofs,  plaintiff  withdrew  the  count  for  ma- 
licions  prosecution.  The  case  was  submit- 
ted to  the  Jury  upon  the  count  for  false  im- 
prisonment, and  a  verdict  rendered  for  the 
plaintiff  for  his  actual  damages,  $45.  The 
def«idant  made  a  criminal  complaint  against 
the  Plaintiff,  under  2  How.  Ann.  St  I  9815, 
which  provides  "that  any  person  who  shall 
falsely  and  maliciously  1^  word,  writing, 
sign  or  otherwise  accuse,  attribute  or  im- 
pute to  another  the  commlaslon  of  any  crime, 
felony  or  misdemeanor,  or  any  infamous  tir 
d^crading  act,  shall  be  deemed  guilty  of  a 
misdemeanw,"  etc.  The  alleged  slanderous 
words  were  spoken  in  the  Oennan  language, 
are  stated  in  the  complaint,  and  translated 
as  follows:  "You  are  a  swindler;  you  beat 
the  poor  people  out  of  their  money,  end  are 
a  cheat  and  a  fraud."  A  warrant  was  Is- 
sued upon  the  complaint,  placed  In -the  hands 
of  an  officer,  who  arrested  the  plaintiff,  who 
who  was  brought  tiefore  the  Justice,  tried  by 
a  Jury,  and  convicted.  He  appealed  the 
ease  to  the  drcult  court,  where  a  nolle  pros- 
equi was  enteced,  And  the  priataier  dlscbar- 
ged.  Before  making  the  complaint  the  de- 
ffflidant  went  to  an  attorn^  of  good  stand- 
ing, and  stated  to  falm  that  the  plaintiff  had 
used  the  language  as  above  given.  This  at- 
torney advised  him  that  it  constituted  a 
criminal  offense  under  the  above  statute,  and 
also  consulted  the  prosecuting  attorney,  who 
was  of  the  same  opinion.  Before  the  tilat, 
the  complaint  was  submitted  to  the  prose' 
cuting  attorney  of  the  county,  who  held  the 
complaint  to  be  good,  and  conducted  the 
prosecution  before  the  Justice.  It  is  not 
shown  that  the  defendant  tot^  any  other 
part  In  the  criminal  proceedings  than  to 
make  the  complaint.  The  court  instructed 
the  Jury  that  the  words  used  did  not  consti- 
tute any  crime  known  to  our  statute,  that 
there  was  therefore  no  authority  for  arrest- 
ing the  plaintiff,  and  that  all  persons  con- 
nected with  the  arrest  were  liable  for  false 
Imprisonment 

Beach  &  Gavit  and  J.  H.  Davitt.  for  ap- 
pellant   Trask  &  Smith,  for.appi>llee. . 
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GRANT,  J.  (after  stating  the  facts).  We 
think  the  court  erred  In  his  Inatmction  that 
the  complaint  and  warrant  were  void.  The 
question  whether  an  offense  was  charged 
must  be  determined  by  the  words  alleged  to 
oonstitute  the  offense,  and  not  by  the  infer- 
ence of  the  affiant  therefrom.  The  language 
clearly  imputed  degrading  acts  to  the  de- 
fendant, and  the  court  was  not  deprived  of 
Jurisdiction  because  he  chose  to  say  that  It 
was  a  crime  rather  than  an  infamous  or 
degrading  act  It  Is  not  necessary  under 
this  statute  that  the  libelous  words  should 
impute  a  specific  crime,  or  that  some  specific 
infamous  or  degrading  act  should  be  cliar- 
ged.  To  say  of  another,  "You  are  a  thief." 
would  Impute  a  crime.  So,  also,  to  say  of 
another.  "You  are  a  swindler,"  Imputes  de- 
grading conduct  and  acts.  Both  are  indict- 
able under  this  statute.  It  follows  tbat  a 
valid  complaint  and  warrant  were  issued, 
which  protected  the  otflcer  making  the  ar- 
rest, and  the  Justice  of  the  peace,  from  lia- 
bility for  false  Imprisonment  They  also 
exempted  the  complaining  witness  from  the 
like  liability,  although  he  may  be  held  liable 
upon  the  count  for  malicious  prosecution. 
Wheaton  v.  Beecher,  49  Mich.  a49,  13  N.  W. 
769;  7  Am.  &  Eng.  Enc.  Law,  680;  Langford 
V,  Railroad  Co.,  144  Mass.  431,  11  N.  E.  697; 
Murphy  v.  Walters,  34  Mich.  180;  Johnson  v. 
Moxon.  23  Mich.  128;  Ward  v.  Oozzens.  3 
Mich.  252.  See,  also.  Love  v.  Wood,  55  Mich. 
451,  21  N.  W.  887;  Hill  v.  Taylor.  50  Mich. 
549,  15  N.  W.  899.  Under  this  record  the 
action  for  false  imprisonment  cannot  be  sus- 
tained. Judgment  reversed,  and  new  trial 
ordered.   The  other  Justices  concurred. 


WILL  V.  VILLAGE  OV  MENDON. 
(Supreme  Coort  of  Michigan.    Feb.  7,  1896.) 

MCKIOIPAL  CORPOKA.TiON'fl — DbFKOTIVB    StREBTS — 

EvinsNCB— Notice  op  Defect — Plkadikq  asd 

pROOr— tJTATKMBVTe  AS  TO  PaIX— JUROR— COM- 

PBTBNCT— New  Triai« 

1.  Where  a  city  aBsumee  control  and  care  of 
a  walk,  that  the  fee  of  the  soil  over  which  the 
walk  U  constructed  is  in  another  will  not  pre- 
vent the  city  from  being  liable  for  personal  in- 
juries cansed  by  a  def*-ct  in  the  walk. 

2.  To  Bhow  that  a  city  has  assumed  control 
of  such  a  walk,  evidence  that  a  witness  repaired 
tlie  walk  for  the  city  is  admissible. 

3.  In  an  action  aKninst  a  city  for  personal 
injuries  caused  by  a  fall  due  to  the  tippmg  of  a 
plank  in  a  sidewalk,  evidence  of  the  general  bad 
ciindition  of  the  walk  near  to  the  plank  by  which 
plaintiff  was  thrown  is  admissible  to  show  no- 
tice to  the  city  of  the  defect. 

4  In  an  action  fot  injuries  to  certain  parts 
of  the  body,  evidence  of  pain  in  other  parts  of 
the  body  by  reasrn  of  luch  injuries  is  admis- 
sible in  evidence. 

5.  In  an  action  for  personal  Injuries,  state- 
ments and  exclamationB  by  plaintiff  as  to  the  ex- 
tent, nature,  and  location  of  pain,  made  at  fhe 
time  idle  whs  feeling  the  pain,  are  admissible  In 
evidence  as  original  evidence, 

6.  A  witncriR  whu  nursed  a  perRon  who  had 
received  pertwrnal  injuries  may  testify  that  the 
injuries  canned  a  numbness  in  tlie  injured  per- 
son's Itmbs,  as  a  fact  within  bis  observation. 


7.  That  plaintiff,  in  ao  action  for  personal  in- 
juries against  a  town  stopped  some  time  before 
the  trial  at  the  house  of  one  of  the  jurors,  who. 
on  being  told  about  the  injuries  recrfved  hy  her, 
asked  why  she  did  not  jue  the  town  therefor, 
and  was  told  tliat  suit  had  been  commenced,  is 
not  ground  for  a  new  trial,  where  the  juror,  on 
voir  dire,  stated  that  he  had  been  told  by  plain- 
tiff about  her  Injuries,  but  tbat  he  had  do  prej- 
udice in  her  tevor,  and  could  try  the  case  im- 
partially. 

Error  to  circuit  court,  St  Joseph  county; 
Noah  P.  Loverldge,  Judge. 

Action  by  Mary  Will  against  the  village  of 
Mendou.  There  was  a  Judgment  for  plain- 
tiff, and  defendant  bringB  error.  AfBrmed. 

H.  P.  Stewart  and  Howard  ft  Roos,  for  ap- 
pellant. B.  E.  ft  L.  V.  Andrews  and  George 
L.  Yaple,  for  appellee. 

HOOKER,  J.  The  plaintiff  recovered  a 
judgment  for  an  Injury  suffered  through  a 
fall  on  a  defective  sidewalk  by  reason  of  be- 
ing tripped  by  the  tipping  up  of  a  board  on 
July  4,  1889.  The  defendant  claims  that  the 
place  where  tiie  accident  occurred  was  land 
owned  by  a  railroad  company,  which  was 
used  as  a  street,  and  that  the  city  was  not 
responsible  for  the  injury.  There  was  testi- 
mony that  the  city  assnmed  to  control  and 
use  this  laud  as  a  public  street  The  court 
charged  the  Jury  as  follows:  "I  Instruct  you 
that  If  you  are  satlslied  from  the  evidence 
that  the  defendant  assumed  care  and  control 
of  the  walk,  and  that  It  was  in  the  care  and 
control  of  the  defendant  at  the  time  of  the 
alleged  accident,  then,  notwithstanding  the 
fee  of  the  soli  over  which  the  walk  in  quea- 
tlon  is  constrticted  may  have  been  In  the 
railroad  company,  that  fact  alone  would  not 
prevent  the  plaintiff  from  recovering  In  this 
action.  If  the  village  assumes  the  control  of 
a  sidewalk.  It  Is  Its  duty  to  keep  it  in  re- 
pair." This  inHtruction  was  warranted  by 
the  cases  of  O'Nell  v.  Village  of  West  Branch, 
81  Mich.  547.  45  N.  W.  1023;  Detwller  v.  City 
of  Lansing.  95  Mich.  484.  55  N.  W.  361.  The 
testimony  of  Steverns  that  he  repaired  this 
walk  in  1886  for  the  city  was  proper  evi- 
dence upon  this  subject  The  same  may  be 
said  of  the  council  proceedings  of  December 
10,  1888,  with  reference  to  repairs.  If  the 
resolution  did  not  cover  the  identical  piece 
of  walk,  it  teudetl  to  show  that  the  city  had 
resumed  control  of  this  railroad  land  for  the 
highway. 

The  tCBtlmony  of  several  witnesses  as  to 
the  condition  of  the  sidewalk  In  the  vicinity 
of  the  place  where  the  accident  Is  alleged  to 
have  occurred  was  taken,  subject  to  objec- 
tion. Mr.  Young,  the  city  lamplighter,  tea- 
titled  that  he  went  over  it  early  In  188!).  and 
that  he  notified  the  council  of  the  bad  con- 
dition of  the  walk  In  this  vicinity,  and  In 
this  particular  place.  Witnesses  were  allow- 
ed to  testify  with  reference  to  the  condition 
of  the  walk  for  tho  distance  of  four  or  five 
rods  uoftb  and  south  of  the  cross  walk.  It  Is 
contcuded  that  this  was  Improper,  Inasmuch 
as  the  ac-eldent  was  shown  to  have  occurred 
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at  a  point  from  16  to  20  feet  wntb  of  tbe 
cross  walk;  that  the  nature  of  the  accident, 
being  occasioned  by  tbe  dpplng  np  of  a 
plank,  was  consistent  with  tbe  theory  that 
the  walk  at  that  place  was  In  good  repair, 
and  tbat  the  plank  first  became  loose  at  the 
time  of  the  accident,  and,  therefore,  that  the 
walk  mlgtat  have  been  tn  fairly  good  con- 
illtioii,  and  the  cause  of  the  tipping  of  the 
-Itoard  might  have  been  a  defective  or  rusted 
nail,  not  apparent  to  obserration.  We  think 
ibat  this  testimony  n-as  property  admitted. 
It  may  have  tended  to  show  the  age  and  gen- 
eral condition,  as  to  decay,  of  this  piece  of 
walk,  showing  tbat  It  did  or  did  not  require 
Inspection  and  repair.  If  these  bmrds  were 
loose,  with  nalla  rnsted  and  brokeu;  If 
stringers  and  boards  showed  age,— It  might 
indicate  a  bad  condition  of  the  walk,  or  at 
least  be  evidence  tending  to  show  notice  of 
Its  actual  condition  to  the  city  authorities. 
Stmdgeon  t.  Village  of  Sand  Beach  (decided 
at  tbe  present  term)  65  N.  W.  616. 

Error  Is  assigned  upon  the  refusal  of  the 
court  to  give  sereral  Instmctions  to  the  Jury. 
An  examination  satisflos  us  that  the  points 
were  covered  by  the  charge  given. 

We  think  there  Is  nothing  in  the  point  that 
a  witness  was  cross-examined  as  to  his  in- 
terest in  the  case,  lioth  in  reladtm  to  aiding 
the  dtfendant,  and  the  fact  that  he  was  a 
lai^  taxpayer  of  the  village. 

Tlie  plaintiff  testified  i«  pains  In  taer  head 
and  atomacb.  and  It  is  dnimed  that  this  was 
not  admlsslUe.  tar  the  reason  that  the  decla- 
ration did  not  Include  Injury  to  either.  Her 
testimony  was  as  follows:  "1  am  worse  In 
respect  to  my  hip  and  spine.  My  spine,  from 
tlie  back  of  my  neck  clear  down,  is  sore,  and 
It  Is  very  sore  In  places,  and  1  have  a  great 
deal  of  pain  in  my  bead  and  in  iny  hip:  and 
fwmetlmes  there  is  something  that  seems  as 
If  it  catches  me  in  tbe  bottom  at  my  foot, 
and  H  seems  to  wind,  and  seems  to  go  to  the 
hack  of  my  bead,  and  It  makes  my  head  ache. 
(Mr.  Howard:  We  object  to  any  testimony 
in  regard  to  tbe  head,  for  there  is  nothing  of 
that  kind  in  the  declaration.  fOven-uled,  and 
exception  taken.]  '  Mr.  Yaple:  So  far  as  re- 
covery is  concerned,  we  are  limited  to  the 
declaration.)  It  makes  me  sick.  It  com- 
mences in  that  way,  and  it  causes  me  to  be 
very  alck  with  pain,  and  It  causes  me  to  be 
very  alck  at  tbe  stomach.  There  are  a  good 
many  times,  if  I  go  to  church,  that  I  have  to 
go  out  because  1  am  sick.  [Same  objection 
as  l>efore.  Same  ruling,  and  exception.] 
The  sickness  that  I  spoke  of  In  church  would 
be  a  sharp  pain  in  my  hip  and  side,  and  It 
strikes  to  my  stomach."  The  declaration  al- 
leges Injury  to  feet,  1^.  side,  back,  spine, 
and  womb,  by  which  she  became  sick,  very 
lame,  diseased,  and  dlsaUed,  and  suffered 
great  pain.  Tbe  evidence  was  not  admitted 
to  prove  injuries  to  the  bead  and  stomach, 
bnt  as  showing  the  pain  suffered  from  tbe 
Injury  to  other  members.  We  think  it  was 
not  error  to  admit  this  testimony. 


Tbe  plaintUf's  husband  was  permitted  to 
testify  to  tbe  complalnto  and  statements  of 
the  plaintiff  as  to  tbe  location,  nature,  and 
extent  of  her  pain  and  suffering.  This  was 
objected  to  aa  hearsay.  He  was  present  at 
the  time  of  the  accident,  and  cared  for  her  aft- 
erwards. Unless  her  exclamations  and  state- 
ments upon  this  subject  were  admissible,  her 
own  testimony  was  the  limit;  and  we  think 
his  testimony  was  within  the  rule  laid  down 
in  Hyatt  v.  Adams,  16  Mich.  IM.  Mr.  Jus- 
tice GhrlsUancy  there  said:  "The  court  did 
not  err  In  admitting  the  evidence  of  ex- 
clamatlonB  of  pain  and  suffering  uttered  by 
the  deceased,  and  her  complaints  as  to  the 
nature  of  her  suffering  during  and  after  tbe 
operation,  though  some  of  them  were  in  tbe 
absence  of  the  defendant  This  Is  tbe  nat- 
ural and  wdinary  mode  In  which  physical 
pain  and  suffering  are  made  known  to  oth- 
ers, and  the  only  mode  by  which  their  nature 
and  extent  can  be  ascertained.  Such  ex- 
clamations and  statements  are  therefore 
original  evidence;  bnt  It  was,  of  course, 
open  to  the  defendant  to  show,  or  to  raise 
an  Inference,  If  he  could,  that  they  were 
feigned,  or  Intended  to  deceive.  They  were 
dearly  admissible  •  as  tending  to  show  the 
malpractice  of  the  defendant,  though  not  for 
the  purposes  of  ^gravatlng  the  damages." 
The  testimony  of  the  witness  refers  to  state- 
ments of  present,  rather  than  relations  of 
past,  suffering.  In  Johnson  v.  McKee,  27 
Mich.  472,  Mr.  Justice  CampbeU  said:  "A 
number  of  errors  are  alleged  upon  the  recep- 
tion of  testimony  showing  the  statements  by 
plaintiff  at  various  times  concerning  his 
pains  and  bodily  sufferings.  These  are  ob- 
jected to  as  hearsay  statements,  and  as  dec- 
larations in  "his  own  favor."  In  Railroad  Go. 
V.  Huntley.  38  Mich.  R4S,  it  is  said  that  "they 
[such  complaints  and  stetements]  are  receiv- 
ed, therefore,  as  acts,  rather  than  declara- 
tions, and  admitted  from  necessity.  These 
statements  are  admitted  only  upon  the 
ground  that  they  are  tbe  natural  and  ordi- 
nary accompaniments  and  expressions  of 
suffering.  It  would  be  Impossible  In  most 
cases  to  know  tbe  existence  or  exteut  or 
character  of  pain  without  them.  They  are 
received,  therefore,  aa  acte.  rather  than  dec- 
larations, and  admitted  from  necessity.  The 
rule  wlileb  admits  declarations  of  present 
Buflerlng  has  never  been  extended  so  as  to 
include  d(M '111 rations  either  of  past  suffering, 
or  of  tbe  causes  In  the  past  of  such  suffer- 
ing, so  as  to  make  such  stetements  proof  of 
the  facts.  Declarations  concerning  tbe  past 
are  narratives,  and  not  acta.  Exclamations 
of  suffering  may  be,  and,  if  honest,  are, 
parts  of  the  occutrence  Itself.  It  Is  dttflcult 
to  lay  down  any  very  clear  line  of  admis- 
sion or  exclusion,  where  the  exclamation  re- 
fers to  tbe  feelings  of  tbe  moment.  But  we 
think  It  would  not  be  safe  to  receive  such 
testimony  In  any  case  where  It  is  not  the 
natural  and  ordinary  expression  of  pain,  call- 
ed out  without  purpose,  or  ln4he  coucse  of 
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medical  treatment  The  unstudied  expres- 
sions of  dally  life,  or  the  statements  on 
wblcli  a  medical  adviser  is  expected  to  act. 
and  which,  If  feigned,  he  should  have  skill 
enough  to  subject  to  some  test  of  truth, 
stand  on  a  footing  which  removes  them.  In 
general,  from  suspicion."  Strudgeon  v.  VU- 
lage  of  Sand  Beach,  supra,  and  cases  cited. 

The  husband  was  allowed  to  testify  to 
numbness  of  the  leg,  which  Is  alleged  to  have 
been  beyond  his  knowledge.  The  testimony 
given  was  as  follows:  "There  was  not  any 
improvement  Id  her  condition  during  thtp 
time.  She  made  complaints  right  along. 
Some  of  the  complaints  were  about  her' pri- 
vate parts,  and  complaints  with  regard  to 
Injuries,  or  the  way  she  was  feeling  in  con- 
sequence of  those  injuries.  She  was  suffer- 
ing all  the  while  in  her  back.  hip.  leg,  and 
Umb.  She  complained  about  the  whole 
length  of  her  back,  and  up  between  her 
shoulders.  I  don't  know  as  she  complained 
of  any  particular  points,  one  more  than  an- 
other. The  pain  ran  up  between  her  shonl- 
ders,  clear  across  the  back,  clear  over  her 
hips,  and  down  the  back,  between  the  shoul- 
ders, and  then  ai'ound  here  on  the  hip.  I 
bandaged  her  foot,  and  helped  her  around 
the  room.  I  bathed  her  back  and  sides  in  the 
evening.  I  bathed  the  whole  length  of  her 
back.  We  are  doing  that  yet  I  don't  think 
she  has  improved  at  any  time  In  respect  to 
these  injuries  that  I  have  mentioned.  I 
think  she  Is  getting  worse,  if  anything.  In 
respect  to  the  numbness  of  her  limb.  (Mr. 
Howard:  I  object  to  that  and  move  to 
strike  that  answer  out.  for  the  reason  that 
It  is  a  physical  impossibility  for  the  witness 
to  tell  whether  the  numbness  In  his  wife's  I 
limb  has  increased  or  not.  Court:  If  he  was  ' 
nursing  and  rubbing,  he  may  have  observed 
it  I  think  I  will  deny  the  motion  to  strike 
out.  [Exception  taken  to  the  ruling  of  the 
court.])  There  was  numbness  of  her  arm,  and 
occasionally  she  would  lose  the  use  of  it  for 
a  short  time,  and  would  drop  anything  and 
not  know  at  the  time  that  it  left  her  hand, 
and  losins  a  part  of  the  sight  of  the  right 
eye.  Q.  Did  she  at  these  times  complain,  or 
describe  the  pains  more  particularly  than  : 
you  have  given?  [Objected  to  as  indefinite,  ; 
Overruled,  and  exception  taken.]  Q.  What  ■ 
did  she  say  In  that  reBi>ect?  A.  After  she 
was  hurt,  she  did  not  complain  of  the  sharp 
cutting  In  her  foot,  as  I  remember  of.  but  j 
there  was  pain  In  her  limb,  hip,  and  spine.  { 
She  complained  of  that  most  all  the  while.  I 
She  complained  of  nervousness  and  sleep-  i 
tessness  through  the  night,  and  pain  In  her 
right  side  and  through  her  limb,  and  a  draw- 
ing up  of  the  foot,  commencing  in  her  foot;  ; 
and  It  would  go  to  the  top  of  her  head,  and 
wake  her  up  out  of  her  sleep."  While  It  may 
be  true  that  the  husband  could  not  testify 
to  a  sensation  experienced  by  the  wife,  he 


might  testify  to  her  complaints,  within  tfae 
rule  above  stated,  and  this  appears  to  be 
the  nature  of  his  testimony  as  a  whole.  But 
"numbness"  is  a  term  not  limited  to  sensa- 
tion. Webster  defines  the  word  "numb"  as 
follows:  "Infeebled  In,  or  destitute  of,  the 
power  of  sensation  and  motion;  rendered 
torpid,"  etc.  Inability  to  move  or  to  use  the 
limb  might  be  obvious  to  another.  We  think 
the  testimony  given  was  proper.  In  Harris 
V.  Railway  Co.,  76  Mich.  229.  42  N.  W.  1111. 
a  witness  was  asked,  "Now,  from  what  you 
have  seen  or  heard*  can  you  state  whether 
she  has  the  full  use  of  her  left  arm?"  This 
was  held  admissible  as  testimony  of  a  fact 
which  fell  within  the  observatlui  of  the  wit- 
ness. 

The  other  assignments  of  error  related  to 
the  denial  of  the  motion  for  a  new  trlaU 
The  grounds  of  said  motion  will  be  noticed: 
(11  That  It  was  against  the  weight  of  evi- 
dence; (2)  newly-discovered  evidence;  (3) 
incompetency  of  a  juror.  The  Judge  denied 
the  motion,  giving  reasons  as  follows:  (1> 
That  It  was  not  one  of  the  grounds  mainly 
r^led  upon  In  the  argument  of  the  motion, 
and  he  did  not  consider  it  (2)  That  reason- 
able diligence  would  have  discovered  the  evi- 
dence alleged;  that  the  affidavits  indicate 
that  the  newly-discovered  witness  is  not  a 
person  of  good  repute  and  credibility,  and 
that  the  testimony  would  not  be  likely  to 
influence  a  jury  upon  another  trial. 

The  affidavits  In  support  of  the  motion  for 
new  trial  alleged  that  the  juror  had  stated 
that  Mrs.  Will  came  to  his  house  upon  nn 
occasion  anterior  to  the  trial,  and,  seeing 
that  she  was  lame,  he  asked  her  what  w»s 
the  matter,  and  she  said.  "Why,  don't  you 
know  I  hurt  my  foot  In  the  sidewalk  at 
Mendon?"  Whereupon  he  said,  "Why  do 
you  not  bring  suit  against  the  village?"  and 
she  told  him  that  she  had,  and  he  asked, 
"Why  did  you  not  bring  suit  sooner?"  and 
she  replied  that  they  had  promised  to  settle, 
but  shewasnot  golngtowait  longer.  He  asked 
who  her  attorney  was,  and  she  told  him. 
He  was  examined  as  to  competency,  and  It 
does  not  appear  that  he  refused  to  answer 
any  question  asked  him.  On  such  examina- 
tion lie  said:  Mrs,  Will  came  to  him,  and 
stopped,  putting  her  horse  In  his  bam,  and 
said  she  was  in  town  on  business.  He  asked 
her  about  it,  and  she  told  him  she  was  in- 
jured by  the  defective  sidewalk.  That  h«» 
knew  about  the  clrcnmstaDces,  and  formed 
no  opinion,  had  no  prejudice  In  her  favor, 
and  could  try  the  case  Impartially.  Upon 
this  record,  we  think  the  court  committed 
no  error  in  relation  to  the  motion  for  new 
trial.  We  find  no  error  In  the  recMd,  and  the 
judgment  will  be  affirmed. 

McGRATH,  0.  J.,  took  no  part  In  the  d»> 
eislon.  The  other  justices  concurred. 
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MARTIN  SMITH. 
(Sapreme  Coart  of  MldUican.    Feb.  7,  1896.) 
APFUI^ObJSCTIONB  hot  RllSMD  Bblow — Nboo- 

TUBLB  iKSTRCHBTtTS— PBBSElfTMBNT  AHD  DB- 
MAKD — NOTtOB  Of  DISHONOR— EtID SNOB, 

1.  A  jadgment  rendered  by  a  justice  of  the 
pemce  will  not  be  revenied  because  the  teati- 
IIMD7  admitted  was  not  the  best  eTidence,  if  na 
ebjectiOQ  was  made  to  it  on  the  tiia]. 

2.  In  ab  actioii  m  a  aote,  the  cashier  of  the 
C.  bank  teatified  that  it  was  the  custom  among 
the  banka  in  thf  dt;  tu  send  messengers  once  a 
day  to  one  of  the  banks  to  adjust  accounts;  that 
it  was  the  dnty  of  each  messenger,  on  receiving 
claims  against  tlie  bank  represented  by  him,  to 
take  the  same  to  such  bank  to  be  passed  on  by 
the  cashier-  that,  on  th?  day  the  note  in  suit 
■natared,  it  was  delivered  to  the  messenger  of  the 
I.  bank,  at  wbidi  it  was  payable:  that  the  clear- 
ance books  of  both  banks  abowea  a  balance  that 
day  of  $510  in  favor  of  the  O.  bank,  but  that 
$100  (the  amount  of  said  rote)  was  rejected  by 
the  I.  bank,  and  a  check  for  (410  given  by  it  to 
the  C.  bank  to  adjust  the  accounts;  and  that 
witness,  as  nota^  pnblic,  made  certificate  of 

Sroteat.  Held  sufficient  to  warrant  a  finding  of 
ne  presentment,  demand,  and  dishonor. 

3.  Tne  testimony  of  a  notary  who  had  made 
certificate  of  protest  of  a  note  for  nonpayment 
that  he  did  no'  remember  mailing  notice  to  the 
indorser,  but  tentiSed  that  be  did  so  because  of 
Us  baUt  of  mailing  notices  when  he  made  cer- 
tUEcate  of  protest,  js  sofBcient  to  Justify  a  find- 
ing that  notice  of  dishonor  was  sent  to  tbe  In- 
duaer. 

BiTor  to  circuit  conrt.  Ingham  county; 
RaUln  H.  Person,  Judce. 

Action  In  juattce  court  by  George  B.  Mar- 
tla  ajoUnit  Mailon  D.  Skinner,  the  maker, 
and  Robert  Smith,  the  indorser,  of  a  note. 
On  remoral  of  the  action  to  the  circuit  court 
bry  c<«rtlonrf,  a  Judgment  for  fdalntltr  was 
affirmed,  and  defendant  Smith  brings  error. 
Affirmed. 

Jaaon  B.  Nichols,  for  appellant.  CharlM 
F.  Hammond,  for  appellee. 

HOOKER,  J.  Martin,  being  the  owner  of 
a  promissory  note  given  by  M.  D.  Skinner  to 
Robert  Smlthv  and  by  htm  transferred  to 
UaiHn  1^  Indorsement,  left  the  same  with 
the  Cl^  National  Bank  of  I^nslng  for  de- 
mand and  protest.  The  note  was  payable 
at  tbe  Ingham  county  Savings  Bank  of  Lan- 
sing. This  Is  an  action  bronght  by  Martin 
upon  this  note.  He  recovered  In  Justice 
conrt.  and  at  drcnlt  upon  certiorari.  It  is 
now  brought  to  this  conrt  by  writ  of  error, 
by  Smith,  the  indorser.  The  errors  alleged 
are:  First,  that  a  proper  and  legal  demand 
was  not  shown;  second,  that  tbe  testimony 
did  not  support  tbe  Judgment.  PtalntifF 
sought  to  prove  demand  and  protest,  by  the 
certificate.  In  the  usual  form,  of  a  notary. 
riaintlflF  also  introduced  the  following  testi- 
mony: "I  am  the  asHlBtant  cashier  of  the 
City  National  Bank  of  T.Ansing,  Michigan, 
and  was  aucfa  cashier  on  September  26th, 
ISM,  and  am  tbe  notary  public  who  protest- 
ed the  note  Introduced  In  evidence.  I  signed 
this  certificate  attached  to  the  note  as  sucb 
notary  pobllc.  I  did  not  go  in  person  to  the 
Ingham  County  SavlDgs  Bank  on  the  26tb 


day  of  September,  18M.  or  at  any  other  time, 
to  demand  payment  upon  this  note,  and 
never  demanded  payment  of  M.  D.  Skinner. 
The  note  In  question  was  left  at  our  bank 
on  or  prior  to  September  28,  1804,  for  pro- 
test, and  I  protested  it  In  the  usual  and  cus- 
tomary manner  of  protesting  paper  at  our 
bank  and  In  the  other  banks  In  this  city, 
as  I  understood  It,  which  was  as  follows: 
On  September  28,  1804,  and  for  some  time 
prior  thereto,  the  several  banks  In  the  city 
of  losing  had,  by  an  agreement  among 
themselves,  established  what  might  be  called 
a  custom  of  meeting  once  a  day,  at  1:30  p. 
m.,  at  one  of  the  banks,  for  the  purpose  of 
adjusting  the  accoimis  between  such  banks, 
or  what  might  be  styled  a  clearance.  This 
was  done  by  the  various  banks'  making  up 
a  list  of  accounts  against  the  other  banks  In 
a  clearance  book,  and  bundling  the  checks, 
drafts,  and  claims  against  the  other  banks 
severally,  and  sending  some  employ^  of  the 
bank  to  the  place  of  meeting  that  week  for 
the  purpose  of  adjusting  such  accounts. 
This  was  never  done  by  tbe  cashiers  of  the 
banks,  but  by  some  of  the  employte.  The 
week  in  September  In  which  the  26th  day 
occurred,  tbe  meeting  was  at  our  bank. 
The  agent  from  the  Ingham  County  Sav- 
ings Bank  came  to  ours,  or  the  City  Na- 
tional Bank,  and  there  was  delivered  to 
him,  among  other  checks  and  accounts 
against  tbe  Ingham  County  Savings  Bank, 
the  note  In  question.  It  was  a  further  cus- 
tom, by  agreement  among  the  said  banks, 
that  at  tbe  meeting  of  the  agents  of  said 
banks  at  1:30  p.  m.,  as  aforesaid,  that  the 
checks,  accounts,  and  notes  against  each 
bank,  with  a  list  of  the  same  on  the  clear- 
ing book,  was  taken  back  to  the  bank,  to 
be  passed  on  by  the  cashier  ot  such  bank, 
and  the  same  being  honored  and  allowed,  or 
dishonored  and  rejected,  by  said  cashier. 
Our  clearance  book  and  the  books  of  tbe 
bank  show  that  on  September  26.  18&4,  there 
was  a  balance  due  to  our  bank  from  tbe  Ing- 
ham County  Savings  Bank  the  sum  of  $510.09. 
This  la  also  shown  by  the  clearance  book 
In  the  Ingham  County  Savings  Bank.  Both 
books  show  that  the  Item  of  $100,  which  I 
believe  this  note  represented,  was  rejected 
by  the  Ingbam  County  Savings  Bank,  and 
we  were  gKen  a  draft  on  New  York  for 
$410.09  by  that  bank  to  adjust  the  accounts 
of  that  day.  I  do  not  know,  of  my  own 
knowledge,  other  than  what  I  gather  from 
our  clearance  book  and  the  clearance  book 
of  the  Ingham  County  Savings  Bank  that 
any  demand  was  made  at  the  Ingham  County 
Savings  Bank  for  payment  upon  this  note. 
I  mailed  a  notice  of  protest  In  tbts  case 
on  that  day,  addressed  to  Robert  Smith, 
Lansing,  Michigan.  I  do  not  remember  of 
mailing  it,  but  testify  from  my  habit  of 
mailing  letters  notifying  indorsers  when  I 
make  a  protest  on  a  note,  as  1  did  In  this 
case."  Adelbert  Baker,  a  witness  produced 
and  sworn  on  the  part  of  the-  plaintiff,  testl- 
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fled  as  follows:  "1  am  assistant  cashier  of 
the  Ingham  County  SaTlngs  Bank.  I  have 
no  remembrance  of  any  demand  being  made 
at  our  bank  on  September  26,  18M,  for  pay- 
moit  on  the  note  tn  question.  The  clear- 
ance book  of  the  Ingham  Oonnty  SaTlngs 
Bank  on  September  2%  1894,  shows  that 
there  was  an  item  on  the  said  date  of  9100 
that  was  rejected.  Whether  this  was  the 
note  In  question  I  am  unable  to  say.  I 
hare  no  remembrance  of  seeing  the  note  in 
question,  and  have  ao  knowledge  concern- 
ing it,  whatever,  other  than  I  stated." 
There  is  evidence  tending  to  show  that  the 
note  was  seasonably  sent  by  the  Ci^  Na- 
tional Bank  to  the  Ingham  Oonnty  Savings 
Bank,  for  presentation  and  demand,  through 
the  messenger  of  the  latter  bank;  that  the 
(riBcers  of  tile  latter  bank  received  it,  and 
recognised  the  demand,  and  refused  to  pay. 
If  the  note  actually  reached  the  Ingham 
Coun^  Savings  Bank,  during  banking  hours 
of  the  proper  day,  under  drcunistances 
which  both  banks  understood  to  be  intended 
aa  presentatim  and  demand  of  payment,  and 
such  nnderatanding  was  acted  upon  by  the 
Ingham  County  Savings  Bank  by  returning 
the  paper  rejected,  there  was  a  compliance 
with  the  law.  Nichols  v.  Goldsmith,  7 
Wend.  160. 

It  is  contended  that  no  witness  testified 
that  the  note  was  taken  to  the  bank,  or  re- 
ceived there,  but  while  It  is  true  that  there 
Is  no  direct  evidence  of  those  particular 
fftcts,  there  is  proof  of  drcumstancee  which 
tend  atrongly  to  prove  them,  as  well  as  the 
nnd»standing  of  both  that  this  was  a  pres- 
entation and  demand  of  payment,  and  re- 
fusal. Both  of  the  bank  officers  testify  that 
tbeir  testimony  rests  upon  what  the  books 
of  their  respective  banks  show  as  to  de- 
mand at  the  Ingham  County  Savings  Bank, 
or,  in  other  words,  that  they  do  not  testify 
to  the  facta  from  recollection,  but  from  what 
the  bocAis  show;  and  It  is  said  that  this  was 
insufficient  evidence  to  establish  the  fact 
that  the  note  was  taken  to  the  Ingham 
Coun^  Savings  Bank,  Inasmuch  aa  it  rested 
entirely  on  the  statements  of  others.  But 
the  evidence  does  not  appear  to  have  been 
objected  to,  and  we  have  h^d  that  a  case 
should  not  be  reversed  because  the  testi- 
mony admitted  by  the  Justice  was  not  the 
best  evidence,  where  It  was  not  objected  to 
on  the  trial.  See  Hart  v.  Port  Huron,  40 
Mich.  42a  0  N.  W.  481;  Manufacturing  Oo. 
V.  Winter  (Mich.)  64  N.  W.  1053. 

It  is  fnrther  objected  that  the  record  does 
not  show  that  notice  of  dishonor  was  given. 
In  our  opinion,  the  effect  of  the  testimony 
of  Mr.  Hopkins  Is  that  he  does  not  rtnnember 
of  mailing  the  notice,  and  that  be  testified 
that  he  did  so  from  his  memoranda  and  hla 
habit  of  moling  notices  when,  as  In  this 
ease,  he  made  certificate  of  protest  It  was 
equivalent  to  saying  that,  from  the  certifi- 
cate of  protest  made  by  him,  which  recites 
the  fact,  be  had  no  doubt  that  be  mailed  die 


notice  as  therein  stated.  This  -warn  evidence 
tending  to  show  notice.  2  Fhll.  Bv.  p.  5^ 
(Cowen  Sc  HUl's  Notes);  Miller  v.  Hackley. 
5  Johna.  375;  Bank  v.  Culver,  2  Hill.  531; 
Fisher  T.  Kyle,  27  Mich.  454.  But  the  cer- 
tificate of  protest  was  presumptive  evidence 
of  presentment,  demand,  and  notice  of  dis- 
honor, under  the  statute  (1  How.  Ann.  St. 
i  632),  if,  sa  the  certificate  states,  it  was 
under  the  notary's  seal  of  office.  We  think 
that  there  wob  evidoace  to  support  the  Judg- 
ment. The  Judgment  of  the  circuit  court 
must  therefore  be  affirmed.  The  other  Jn«- 
tices  concurred. 


SAGINAW,  T.  &  H.  B.  OO.  v.  BORDNER 
et  aL 

(Supreme  Court  of  Miclugan.    Jan.  28,  1886.) 

BAILIt01.D  CkncPANtBS— CONDSHXATION  PKOOIBD- 

iirss— PsTiTiOK— Sbrviob  or  Notiob— 

Nboessitt. 

1.  Under  S  How.  Ann.  St  8  3332,  relating 
to  service  of  oodce  in  condemnation  proceedingif 
on  a  nonresident  landowner,  and  providrng  that, 
if  he  has  an  agent  within  the  state,  serrice  may 
be  made  on  such  agent,  or  npou  hiin  personally, 
out  of  or  within  uie  state,  the  notice  may  be 
served  on  him  perBonaily  without  tiie  state, 
thoaKh  he  has  an  agent  within  the  state. 

2,  That  a  railway  has  sold  a  number  of  car- 
loads of  gravel  will  not  in^vent  it  from  condemn- 
ing land  neceseary  for  the  more  coDvenient  re- 
moval of  gravel  from  its  gravri  pita. 

Appeal  from  probate  court,  Huron  coun- 
ty; John  Lange,  Judge. 

Condemnation  proceedings  by  the  Sagi- 
naw, Tuscola  &  Huron  Railroad  Company 
against  David  R.  Bwdner  and  another.  There 
was  a  dec-ree  for  complainant,  and  respond- 
ents aj^eal.  AfiSrmed. 

George  W.  Clark  (T.  W.  Atvrood.  of  coun- 
sel), tor  anwllante.  W.  T.  Bope,  fcr  appd- 
lee. 

HOOKER,  J.  The  petitioner,  a  railroad 
company,  built  its  railroad  acroes  section  IS 
in  the  township  Oolfax,  Huron  coun^, 
about  16861,  most  ot  the  deeds  of  rislit  of 
way  being  procured  In  1886.  At  that  time. 
David  R.  Bwdner  owned  the  N.  %  ctf  Ow 
S.  W.  V4  of  section  13;  also  a  strip  of  land 
one  rod  wide  off  the  west  side  of  tbe  S.  E. 
VI  of  the  B.  W.  %  aforesaid.  Bordner  dalnu 
that  a  highway  existed  <m  the  line  between 
■ectkms  13  and  24;  but  if  tiiere  is  any  evi- 
dence of  auch  existence,  it  is  a  bare  acin- 
tilla.  Certainly,  there  has  been  nODO  tiiere 
since,  for  petitioner's  railroad  and  rifcht  of 
way  are  upon  that  line,  and  tbe  brief  tor  re- 
spondents states  that  such  highway  waa  va- 
cated at  tbe  time  said  railroad  waa  ballt. 
The  accompanying  plat  sbows  tbe  situation 
ot  the  premises. 

The  petitioner  has  acquired  the  entire 
S.  H  of  tbe  S.  W.  %  for  a  grsrel  pit,  which, 
aa  wUl  be  seen  from  the  diagram,  was  cut 
In  two  about  the  middle  by  respondentir 
strip  of  land.   The  testimony  shows  that  tbe 
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gravel  ts  about  22  feet  deep,  and  the  peti- 
tioner's tracks  could  not  run  tbrousb  both 
pits  connecting  with  the  main  track  at  both 
ends,  by  reason  of  their  tnabilitj  to  cross 
respondeuts'  strip.  It  has  therefore  been 
rompelled  to  use  short  spurs.  PnK'ecdiugs 
wert  had  by  which  that  parcel  was  con- 
demned, and  the  respondents  bring  the  case 
here  for  review. 

Two  questions  are  raised.  The  first  goes 
to  the  Jurisdiction.  Respondents  claim  and 
show  that  in  January',  1S86.  be  deeded  the 
W.  Vj  of  the  N.  %  of  the  S.  W.  ^4  of  section 
13  to  his  brother.  Henry  H.  Bordner.  who 
llred  In  PeDnsylvania  at  the  time,  and  has 
fver  since,  and  that  his  said  brother  also 
held  a  mortgaKe  upon  the  parcel  sought  to 
be  condemned  at  the  time  these  proceedings 
were  Instituted.  Proof  was  made  hy  affida- 
vit that  a  copy  of  the  petition  and  the  stat- 
ntoiy  notice  were  mailed  to  Henry  H.  Bord- 
ner, by  registered  letter.  In  due  season,  and 
that  bis  rpslstry  return  receipt,  signed  by 
him,  was  received  by  the  affiant  in  due  sea- 
mn.  As  the  record  stands,  it  shows  per- 
Mnal  service  out  of  the  state,  the  signature 
to  the  receipt  being  proved.  It  Is  contend- 
ed that  service  upon  Henry  H.  Bordner  at 
bis  home  cannot  be  treated  as  siitHclent,  un- 
less the  record  shows  that  he  had  no  agent 
Id  Mlchljran  upon  whom  It  coulil  he  nerred. 
We  think  the  statute  permits  personal  serv- 
ice ont  of  the  state,  or  service  upon  an 
axent.  If  there  be  one.  at  the  option  of  the 
petitioner.    See  3  How.  Ann.  St.  |  3332.1 

>  3  How.  Ann.  St.  S  3332.  provides  for  serv- 
ice of  notice  in  condemnation  proceedings 
against  a  nonresident  land  owner,  and  that  if 
he  resides  out  of  this  irtate.  but  baa  such  agent 
as  aforesaid  residing  in  this  state,  then  such 
service  may  be  made  on  such  aeent  in  the  man- 
ner aforeiMiid,  or  upon  bim  pcrBooaily,  out  of 
•r  within  this  state. 


The  second  question  goes  to  the  merits  of 
the  proceeding.  It  is  said  that  the  record 
does  not  show  that  the  petitioner  needs  this 
land  for  gravel,  us  It  appears  that  It  has  but 
66  miles  of  trai-k,  and  that  It  has  acres  of 
gravel  in  the  vicinity  of  Bad  Axe,  Bome  of 
which  is  in  beds  22  feet  deep,  and  there  Is 
no  evidence  as  to  the  amount  needed  for 
railway  purposes.  Again  it  la  contended 
that  the  company  Is  seeking  to  acquire 
gravel  for  speculative  purposes,  it  appear- 
ing that  it  has  sold  large  quantities  of  this 
gravel  in  Bay  City.  It  Is  also  said  that  the 
petitioner  seeks  to  condemn  this  land  mere- 
ly for  its  convenience,  so  that  it  may  unite 
the  two  spurs;  and  it  Is  argued  that  the 
land  of  the  respondents  cannot  t>e  taken 
under  the  right  of  eminent  dosoaln  when 
sought  by  the  petitioner  for  mere  conven- 
ience or  gain.  It  Is  a  we]l-4:nown  fact  that 
the  gmvel  la  essential  tow  ballast  upon  rail- 
way tracks.  The  record  shows  that  these 
parcels  comprise  the  most  of  the  gravd  that 
petitions  owns.  It  also  shows  that  the  ex- 
cavation and  removal  of  the  gravel  would 
be  attended  with  less  danger  If  the  track 
ceoKt  be  connected  with  the  main  line  at 
both  ends,  and  that  It  could  be  removed 
more  cheaply.  This  testimony  Is  proper  to 
be  considered  by  tlic  Jury  as  bearing  upon 
tuc  "uestlon  of  necessity.  The  statute  (3 
How.  Ann.  8t.  I  3:123)  authorises  the  con- 
demnation of  gmvel  beds.  In  this  case  tbe 
Jury  hn^e  determined  tbe  neces^ty,  upon 
testimony  ten<)lng  to  show  it.  and  a  view  of 
the  premises,  and  we  will  not  review  the 
question  *nrther  than  to  ascertain  that  there 
was  evidence  to  support  the  verdict.  Rail- 
way V.  Dnnlap,  47  MIcb.  467,  11  N.  w.  271; 
Railway  Co.  t.  Voorhels.  .'iO  Mich.  511,  15 
H.  W.  882.  It  is,  doubtless,  true  thnt  tbe 
railroad  company  ^^Mecfl^^K&CJd^gfe^ 
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pay  $250,  the  amount  of  the  award,  for  half 
an  acre  of  land,  were  It  not  for  the  fact  that 
its  possession  would  facilitate  the  use  of  the 
pits  now  belonging  to  it;  but  tiiat  fact  Is 
not  eonclnslTe,  nor  Is  the  fact  that  it  has 
sold  some  hundred  car  loads  of  gravd.  Th^ 
were  proper  subjects  for  consideration  by 
the  Jury,  to  whom  they  were,  doubtless,  pre- 
sented. We  find  no  error  in  the  proceed- 
ings, and  the  order  of  the  probate  court  will 
therefore  be  affirmed,  with  costs.  The  other 
Justices  concurred. 


ANDERSON  v.  DES  MOINES  ST.  R.  CO. 

(Snpreme  Court  of  Iowa.    Feb.  0.  1SQ6.) 

Strbbi  Rulwats— Pbbsonu,  LsnwMa— 
Etidbncb. 

tn  an  sctioD  Bfcainst  a  street-railway  com- 
paD7  for  persona]  mjuriea  received  in  being 
thrown  from  a  street  car,  evidence  that  de- 
fendant paid  plaintiff  $1.50  and  received  a  re- 
ceipt dischargins  it  from  liability,  and  that  the 
conductor  of  the  ear  from  which  piaintiff  fell 
did  not  know  for  what  corporation  he  was  work- 
ing, is  insnfficient  to  show  that  the  car  waa 
operated  by  df^fendant,  where  defendant's  man- 
ager testified  that  the  c^r  belonged  to  another 
corporation,  of  which  he  was  also  manager;  the 
two  corporstioDH  beli^  opeiated  tinder  an  ar- 
rangement that  the  total  operatioK  expenses  of 
both  should  be  apportioned  betw^een  them  in  pro- 
portion to  the  number  oi  cam  run  by  each,  the 
earnings  from  the  lines  being  kfpt  separate. 

Appeal  from  district  court,  Polk  county; 
W.  F.  Conrad,  Judge. 

Action  at  law  to  recover  on  account  of  per- 
sonal injuries  alleged  to  have  been  caused  by 
negligence  on  the  part  of  the  defendant. 
There  was  a  trial  by  Jury,  and  a  verdict  and 
Judgment  for  the  plaintifT.  The  defendant 
amieala.  Reversed. 

Guernsey  &  Bally,  for  appellant  W.  H. 
MrHenry,  for  appellee. 

ROBINSON,  J.  On  the  12th  day  of  Septem- 
ber, 1881,  the  pltttntiff  was  a  passenger  on  a 
street  car  which  was  operated  on  Ingersoll 
avenue  In  Dee  Moines.  At  a  point  on  the 
avenue  known  as  "Habbell  Station,"  she 
alighted  from  Uie  ear,  and  fell  on  or  ftom 
the  platfbrm,  reo^vlng  the  injuries  of  which 
she  complains.  She  alleges  that  the  car  was 
operated  by  the  defendant;  that,  when  the 
car  stopped,  she  attempted  to  leave  It,  but 
It  was  started  before  she  succeeded ;  and  that 
thereby  she  was  thrown  on  the  platform,  and 
seriously  Injured.  The  answer  contains  a 
general  denial  and  an  avermmt  to  the  effect 
that  the  Injuries  of  which  the  plaintiff  com- 
plains were  caused  by  her  own  negligence. 
A  settlement  of  her  claim  is  also  pleaded. 
The  verdict  and  judgment  were  for  the  sum 
of  $200. 

After  the  evidence  was  snbmltted  the  de- 
fendant asked  the  court  to  instruct  the  Jury 
to  return  a  verdict  In  Its  favor,  on  the  ground 
that  the  evidence  does  not  show  that  it  own- 
ed or  was  operating  the  car  from  which  the 
plaintiff  stepped  or  was  thrown  at  the  time 


of  the  accident,  nor  the  track  upon  whlcb  It 
was  operated,  and  that  the  evidence  was 
insufUcient  to  sustain  a  verdict  for  the  plaln- 
tifl.  The  car  in  Questicm  waa  numbered  2, 
marked  on  the  outside,  "Des  Moines  Rapid- 
Transit  Company."  George  B.  Hlppee  testi- 
fied, for  the  defendant,  substantially  aa  fol- 
lows: The  railway  tratA  on  Ingersoll  avenue 
was  constructed  by  the  Des  Molnea  Rapid- 
Transit  Company,  but  at  the  time  of  the  ac- 
cident both  the  track  and  the  car  were  own- 
ed and  operated  by  the  Des  Moines  Suburlian 
Railway  Company.  That  company  owned  an 
electric  plant,  and  furnished  the  power  to 
operate  its  own  cajn,  and  also  cars  on  the 
railway  system  of  the  defendant,  the  Des 
Moines    Street-Railroad    Company.  These 
two  companies  were  separate  and  diatiiict 
corjraratlonB.  The  d^ndant  never  owned 
nor  operated  Hie  Ingersoll  avenue  railway 
line,  nor  did  It  opmte  the  car  In  questloD. 
EUppee  was  manager  of  both  companies,  and 
carried  on  the  bualness  of  the  Suburban 
Railway  Compai^  by  authority  of  Its  board 
of  directors.  That  company  had  Ha  own  affl- 
cers,  and  the  earnings  of  Its  line  were  kept 
separate  from  the  earnings  of  the  defendant. 
There  was  an  arrangement  between  the  com- 
panies, however,  under  which  the  operating 
expenses  of  both  were  divided  according  to 
the  number  of  cars  operated.  Thus,  if  ttie 
Suburban  Company  operated  one-fourth  as 
many  can  during  the  month  as  were  run  by 
the  defendant,  the  former  paid  one-fifth  and 
the  latter  fbur-flfths  of  the  operating  ex- 
penses of  the  two  systems  tor  that  time. 
The  earnings  of  the  Snbtirban  Company  were 
devoted  solely  to  its  own  use.  It  had  given 
its  own  bonds,  npon  which  It  paid  the  inter- 
est, and  it  also  paid  its  own  debts.  This  tes- 
timony is  not  contradicted      any  one. 

To  show  that  the  defendant  was  respousl- 
ble  for  the  alleged  negligence  In  question,  the 
plaintiff  relies  upon  the  fact  that  an  agent  of 
the  defendant  paid  on  her  account  $1.60,  and 
took  from' her  a  receipt,  of  which  the  follow- 
ing Is  a  copy:  "Des  Moines,  Iowa,  Sept.  12. 
1891.  Received  of  the  Des  Moines  Street- 
Railroad  Company  one  dollar  and  fifty  cents, 
in  full  for  damages  sustained  by  falling  off 
of  the  Ingersoll  Ave.  car  about  7:30  a.  m.. 
Sept.  12,  1H91.  S.  A.  Anderson.  Witness: 
Frank  DnncaiL"  The  settlranent  evidenced 
by  that  receipt  was  made  by  D.  M.  Finch, 
who  was  working  for  the  defendant  at  the 
time  it  waa  given,  and  the  amount  paid  was 
for  repairing  the  glasses  of  the  plaintiff, 
which  were  broken  by  her  fall,  and  for  a 
preparation  to  apply  to  her  face  to  heal 
scratches  of  the  skin,  also  caused  by  her 
fall.  The  plaintiff  relies,  further,  on  the  fact 
that  the  conductor  of  the  car  In  question  did 
not  know  for  what  company  he  was  working. 
But  these  facts  ore  not  sufficient  to  establish 
liability  on  the  part  of  the  defendant,  aa 
against  the  testimony  given  by  Hlppee.  It  la 
said  the  Jury  did  not  believe  him,  and  were 
Justified  In  rejecting  his  testimony  aa  nn- 
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wortby  of  belief.  Tbere  was  notblns  In  the 
cbaracter  of  hia  testiniony,  nor  In  other  evi- 
dence shown  hj  the  record,  to  make  what  he 
■aid  Improbable,  and  the  Jary  were  not  an* 
tborized  to  reject  it  arbitrarily.  There  Is  no 
admiBsion  In  the  receipt,  which  was  drawn 
by  Finch,  that  the  defendant  was  liable  tor 
the  accident.  Any  apparent  acknowledg- 
ment of  liability  shown  by  the  rec^pt  Is  ex- 
plained by  the  fact  that  the  expenses  of  the 
two  companies  were  divided  between  them. 
The  employment  of  the  condnctor  was 
verbal;  and,  as  the  two  companiee  were 
managed  by  one  person,  the  ignorance  of  the 
conductor  as  to  his  employw  is  not  entitled 
to  much  weight  Certainly  It  does  not  show 
that  he  was  employed      the  defendant. 

After  a  careful  examination  of  the  entire 
record,  we  reach  the  conclndlon  that  the 
plaintUT  failed  to  show  that  the  defendant 
was  In  any  manner  responsible  for  the  in- 
juries for  which  she  seeks  to  recover.  The 
inatmctloD  asked  the  defendant,  to  which 
n-o  have  refwred,  should  have  been  given, 
aod  for  the  error  of  the  court  In  rtfndng  It 
the  Judgment  is  reversed. 


BOYNTON  FURNACE  CO.  t.  MESSNKR 
et  al. 

(Supreme  Court  of  Iowh  Feb.  6.  1896.) 
Bau— Damasbs—Bhbach  of  Wabuktt— RsTnaN 
OF  Propbhtt. 
Id  an  action  to  recover  tbe  price  of  a 
boiler.  It  was  not  error  to  permit  defendants.  In 
■oppnrt  of  a  coantRrcIaim  for  breach  of  war- 
ranty of  two  boilers,  to  testify  that  tbe  boilers 
were  of  no  valae  to  them,  where  it  appeared  that 
defrndants  were  plaiDtifTB  agents  for  the  sale  of 
the  boilers,  which  bad  been  pat  into  bnildiogs 
owned  by  other  persons,  according  to  plaintiffs 
direetlona.  bat  both  boilers,  being  unsuitable  for 
tbe  pnrpose  for  which  they  A'ere  intended,  were 
nibiieqaentiy  taken  out  and  stored  for  plaintiff, 
tltough  defendants  made  no  offer  to  return  the 
Bime. 

Appeal  from  superior  court  of  Cedar  Kap- 
ids;  T.  M.  Gtberson,  Judge. 

Action  at  law  to  recover  the  alleged  con- 
tract price  of  a  hot-water  boiler  and  beater, 
and  for  certain  attachments  thereto.  There 
was  a  defense  setting  up  a  breach  of  war- 
ranty of  Che  articles  sold,  and  for  damages 
on  account  thereof,  as  well  as  for  damages 
for  breach  of  warranty  for  another  hot- 
water  boiler  sold  by  the  plaintiff  to  the  de- 
fendants. There  was  a  trial  by  jury.  Ver- 
dict and  judgment  for  the  defendants. 
Plaintiff  appeals.  Affirmed. 

D.  C.  Blak(>  and  John  M,  Bedmond.  for  ap- 
peDant.    a  X  Deacon  and  M.  P.  Smith,  for 

BOTHBOGK,  J.  1.  Tbe  pleadings  are 
somewhat  confused,  owing  to  the  fact  that 
by  tbe  answer  and  counterclaim  the  defend- 
ants (dalmed  damages  tor  tbe  breach  of  war- 
ranty of  two  bolleis.  There  was  a  reply  to 
tbe  eoonterclalm,  and  upon  these  pleadings 
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tbe  court  determined  that  the  defendants 
were  entitled  to  open  and  close  the  case  in 
the  introdnctton  of  the  evidence,  and  In  the 
arguments  to  the  jury.  Thereufwu  the 
plaintiff  offered  to  amend  Its  itetltlon.  De- 
fMidants  objected  thereto,  and  tbe  court  sus- 
tained the  objection,  but  permitted  the 
amendment  to  be  filed  as  an  amendment  to 
the  re^y.  Complaint  Is  made  of  this  ruling. 
We  think  It  was  right  The  amendment  pro- 
posed did  not  change  the  Issues,  nor  the  bur^ 
den  of  proof,  and  it  was  proper^  ordered  to 
be  filed  as  an  am^dment  to  the  reply. 

2.  It  appears  from  the  record  and  evidence 
in  the  case  that  the  plaintiff  is  engaged  In  the 
manufactUi-e  and  sale  of  hot-air  furnaces  and 
hot-water  heaters,  and  Its  western  trade  Is 
sui^Ued  from  the  city  of  Chicago.  In  1881 
the  plaintiff,  by  its  agents,  solicitors,  and 
managers,  was  engaged  In  Introducing  Its 
hot-water  boilers  In  this  state.  The  defend- 
ants were  plumbers  and  steam  and  gas  fit- 
ters at  tbe  city  of  Cedar  Rapids.  One  Dong- 
las,  an  agent  of  the  ptaintiff's,  appeared  at 
the  place  of  busfaness  of  the  defendants  to 
secure  them  as  agents  to  handle  the  bot- 
watn-  beaters  tar  tbe  plaintiff.  At  that  time 
the  defendants  had  an  api^ication  to  fur- 
nish a  steam-beating  plant  for  Moses  Bloom, 
at  Iowa  City;  and  Douglas  and  one  of  the 
defendants  went  to  that  place,  and  Induced 
Bloom  to  allow  them  to  put  in  the  bot-water 
system  manufactured  by  the  plaintiff.  Tbe 
contract  by  Bloom  was  made  with  the  de- 
fendants, ^nd  the  plaintiff  shipped  the  boil- 
er to  the  defendants,  at  Iowa  City.  This 
was  in  February,  1891.  The  boiler  was 
placed  in  the  building,  and  pipes  and  radi- 
ators were'  attached,  but  tbe  plant  was  a 
failure.  It  cUd  not  beat  the  building  prop- 
erly. Before  the  failure  became  a  demon- 
stration, the  defendants  found  another  cus- 
tomer, in  the  person  of  the  keeper  of  an 
liotel,  and  they  ordered  a  hot-water  boiler  to 
beat  that  building.  That  plant  was  set  up 
and  put  In  operation,  and  It  did  not  beat 
the  hotel.  It  la  claimed  that  the  hot-water 
boiler  was  warranted  to  be  a  perfect  and 
complete  heater,  and  the  evidence  fully  sus- 
tains that  claim.  And  there  was  evidence 
from  which  the  Jury  might  well  find  that 
the  boiler  ordered  for  the  hotel  was  under 
the  same  Inducement  and  warranty  that  was 
made  when  the  boiler  was  ordered  for 
Bloom's  building.  The  i^ntiff  claimed  that 
all  matters  of  difference  were  settled  by  the 
parties  In  December,  1891.  This  was  denied 
by  tbe  defendants.  Special  Interrogatories 
were  submitted  to  the  Jury  at  the  instance 
of  the  plaintiff,  and  the  answers  thereto 
were  to  the  effect  that  there  was  no  settle- 
ment, and  that  all  of  the  pipes,  radiators, 
and  all  of  the  connections,  were  properly 
placed  in  the  Bloom  Building,  and  that  there 
was  a  fair  test  of  tbe  plant  In  that  building. 
These  findings  were  supported  by  the  evi- 
dence. Indeed,  the  facts  show  that  tbe  boil- 
er was  placed  In  the  Bloom  Building  In  ac- 
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cord  wltb  the  directions  of  the  a^rent,  Doug- 
las. And  there  was  evidence  which  bub- 
talned  the  verdict,  in  so  far  as  the  placing 
of  the  boiler  In  the  hotel  was  concerned.  It 
is  true,  Douglas  was  not  present  when  that 
building  -ras  examined,  but  there  was  evi- 
dence that  the  defendants  followed  the  di- 
rections and  specifications  prescribed  by 
Douglas  as  to  the  size  of  the  boiler,  and  the 
necessary  radiation,  and  the  general  con- 
struction of  the  plant  It  was  not  contem- 
plated by  the  parties  that  an  agent  of  the 
plaintiff  would  be  present  to  direct  the  work 
and  prepare  speclflcatlons  for  each  plant. 

3.  The  winter  was  over  before  the  defend- 
ants  abandoned  their  efforts  to  make  the 
boilers  In  the  two  buildings  heat  them  In 
compliance  with  the  contracts.  Further  ef- 
forts were  made  at  the  beginning  of  the 
next  winter,  without  success;  and  the  boil- 
ers were  removed,  and  left  in  the  buildings 
or  on  the  premises,  where  they  were  stored, 
and,  so  far  as  appears,  they  are  still  there. 
A  steam-heating  boiler  was  put  Into  the 
Bloom  Building,  and  the  pipes  and  radiators 
were  connected  with  the  steam  boiler.  An- 
other make  of  heater  was  put  into  the  hotel. 
The  defendants  claimed  quite  a  large  sum 
as  damages  for  labor,  loss  of  time,  and  ex- 
penses in  attempting  to  make  the  plants  do 
proper  service.  They  paid  for  the  boiler  put 
in  the  Bloom  Building  before  becoming  sat- 
isfied that  it  would  not  furnish  sufficient 
heat.  The  jury  returned  a  verdict  for  the 
defendants  for  $398.25.  By  the  special  find- 
ings It  appeared  that  part  of  this  amount 
was  made  up  by  allowing  for  the  expense  of 
putting  In  and  taking  out  the  lioilers.  The 
court  being  of  opinion  that  these  items  were 
not  legitimate  damages,  the  defendants  re- 
mitted that  much  of  the  verdict,  and  Judg- 
ment was  entered  for  $19tt.75  and  coats. 

4.  The  defendants,  In  their  answer  and 
counterclaim,  alleged  that  the  boilers  were 
not  accepted  by  them,  and  that  they  were 
of  no  value  to  them.  The  court  permitted 
the  defendants  to  testify  that  the  boilers 
were  of  no  value  to  them.  This  evideuce 
was  objected  to,  and  exceptions  were  taken, 
and  It  is  claimed  that  the  rulings  were  erro- 
neous. It  is  true  that  the  defendants  did 
not  make  a  formal  tender  of  the  boilers  to 
the  plainttfT.  But  under  the  averments  of 
the  petition,  and  In  view  of  the  acts  of  the 
parties,  and  the  relations  they  sustaiupfl  to 
each  other,  the  rule  that  the  measure  of 
damages  is. the  difference  between  the  ac- 
tual and  market  value  of  the  boilers  is- not 
the  only  evidence  applicable  to  that  ques- 
tion. Much  of  the  work  In  putting  In  these 
plants,  and  the  efforts  to  make  them  comply 
with  the  contracts,  was  under  the  personal 
direction  and  supervision  of  the  plaintiff's 
agents,  and  the  relation  of  the  parties  was 
quite  different  from  that  of  an  ordinary  sale 
of  personal  property.  Under  these  circum- 
stances, and  In  view  of  the  fact  that  the  de- 
'*iidants  make  no  claim  to  the  boilers,  and 
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have  stored  them  for  the  plaintiff,  we  think 
there  was  no  error  In  the  ruling  of  the  court. 

Other  objections  are  made  to  mllnea  of 
the  court  which  do  not  require  special  con* 
slderation.  We  find  no  error  In  the  case 
prejudicial  to  the  appellaiit»  and  it  Is  af- 
firmed. 


SPRINGER  LITHOGRAPHING  CO.  v. 
QBAYES. 

(Supreme  Court  of  Iowa.    Jan.  27.  1896.) 
GuiRANTT— Extension  to  Dbbtov— Aots  Amov- 

IKG  LUBILITT  OF  OUiLRAXTOB. 

1.  Ad  extension  of  au  indebtedness  granted 
the  debtor  for  a.  valuable  consideration  releases 
a  guarantor  thereof,  unless  it  ia  affirmatively 
HhowQ  to  have  l>een  made  with  his  consenL 

2.  The  writing  of  letters  by  the  guarantor 
of  an  account,  after  its  maturity,  to  the  creditor, 
Rtatlng  that  he  should  expect  the  creditor  to 
give  the  debto'*  "time  and  oi>portunlty  to  par"; 
iisking  that  the  debtor  be  given  a  "reasonable 
chance,"  but  urging  that  he  be  pressed  for  pay- 
ment,--do  not  amount  to  a  consent  to  the  taking 
of  a  note  from  the  debtor,  some  months  after- 
wards, extending  the  time  of  payment  six 
months. 

3.  Under  a  guaranty  that  a  principal  will 
talie  and  pay  for  certain  goods  as  needed  from 
week  to  week,  and  take  and  pay  for  all  before 
a  certain  date,  delivery  of  the  goods  before  that 
date  Is  essential  to  the  UabUity  of  the  guarantor. 

Appeal  from  district  court,  Pottawattamie 
county;  W.  S.  Lewis,  Judge. 

Action  at  law  upon  a  contract  of  guaranty 
executed  by  appellee,  Graves.  The  case  was 
I  tried  to  the  court  without  a  Jury,  and  judf;- 
1  ment  was  rendered  dismissing  plaintiff's  pe- 
.  tition.    Plaintiff  appeals.  Affirmed. 

Leonard  Everett  and  J.  J.  Stewart,  for  ap- 
,  iiellant    Stone  &  Dawson,  for  appellee. 

DEEMEU,  J.  Appellant  is  a  corporation 
engaged  in  the  manufacture  of  posters,  and 
other  fine  printing  and  lithographing,  doinx 
business  in  the  city  of  New  York.  One  John 
Springer  is  its  president  and  manager.  The 
defendant  Travers  is  a  theatrical  manager, 
and.  at  the  time  In  question,  was  the  proprie- 
tor of  a  company  which  was  playiug  what 
Is  known  as  the  "Private  Secretary.  *  In 
the  spring  of  1891,  Travers  was  In  negotia- 
tion with  appellant  for  the  printing  of  post- 
ers for  his  dramiitic  company,  and  on  June 
4,  1891.  defendant  (and  appellee)  Graveii 
who  Is  a  resident  of  Council  Bluffs,  address- 
ed to  John  Springer  the  following  letter: 

"H.  G.  Graves  &  Sons.  Council  Blufftt. 
Iowa,  June  4.  1891.  Mr.  John  Springer.  New 
York  City— Dear  Sir:  I  will  insure  you  that 
Mr.  Edwin  Travers  will  take  of  you  whit 
I  paper  and  printing  he  may  need  for  his  play, 
the  'Private  Secretary,'  and  pay  for  the 
same,  from  week  to  week,  as  be  may  need 
It    Yours,  very  truly,  H.  C.  Graves." 

This  letter  reached  Springer  in  due  courHe 
of  mail,  and.  on  June  9th,  defendant  Travers 
gave  plaintiff  the  following  order: 

"The  Springer  IJthograpbii^  Company. 
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M8-S50  West  Twenty-TblTd  Street,  New 
Yoit,  N.  Y. 

"New  York,  June  9, 1891.  Dear  Sirs:  You 
will  please  execute  for  me  the  foUowlDg  de- 
scribed work:  [Here  follows  list.]  Tbe 
same  to  be  delivered  to  the  city  of  New  York 
on  or  before  Au^nist  20, 1891.  And  we  here- 
by agree  to  take  and  pay  for  all  of  8aid 
work  on  before  June  1,  1892,  and  to  pay  for 
the  same  as  delivered.  [Sl^ed]  Edwin 
Travera." 

On  the  same  day  the  following  letter  was 
addressed  to  appellee,  Qraves,  by  John 
Springer,  President: 

"New  York,  June  8,  1891.  Dear  Sir:  We 
herewith  hand  you  our  regular  form  of  guar- 
anty, which  please  execute  and  return.  Mr. 
Trarers  has,  no  doubt,  written  you  concern- 
ing this  matter.  Yours,  etc.,  John  H.  Spring- 
er. Pr. 

"H.  0.  Graves  A  Sons,  Council  Blnffs. 
Iowa." 

Inclosed  with  this  letter  was  the  contract 
of  guaranty  referred  to  therein.  This  last 
writing  was  not  executed  or  returned  by 
Grares.  But  appellant,  shortly  after  the  re- 
ceipt of  the  order,  began  shipping  the  post- 
ers which  had  been  ordered  by  Travers,  and 
continaed  to  send  them,  day  after  day,  in 
small  amounts,  to  the  different  towns  and 
cities  along  the  route  of  the  theatrical  rora- 
pany.  No  further  communication  was  had 
between  appellant  and  Graves  until  Janu- 
ary 23,  1892;  and,  in  the  meantime,  plaintiff 
had  shipped  to  Travers,  on  his  order,  goods 
to  tbe  amount  of  (2,745.64,  and  had  receiv- 
ed on  account  thereof  the  following  amounts: 
August  12, 1891,  $200;  September  Uth.  $200; 
September  30th,  |200;  October  Sth,  ¥200;  No- 
vember 2d,  $200;  November  28tli,  $100;  De- 
cember 29th,  $100.  On  January  23,  1892, 
Graves  wrote  appellant  as  follows: 

"I  write  to  say  that  I  will  not  insure  Mr. 
Edwin  Travers  to  pay  for  more  printing  or 
paper  after  this  date." 

On  Januar7  26,  1892,  Travers  paid  $150 
more  on  tbe  account,  and  on  February  4th 
was  indebted  to  appellant  in  the  sum  of  $1,- 
3^.64.  On  the  last-named  date,  appellant 
answered  Graves'  letter  as  follows: 

"New  York,  Feb.  4,  1892.  Dear  Sir:  We 
are  in  receipt  of  yours  of  Jan.  23d.  and  In- 
close you  herewith  statement  of  the  Trav- 
era account;  showing  balance  due  us  $2,- 
<iG6.47,  of  which  we  have  ddtvered  him  goods 
to  tbe  amount  of  $1,395.64,  and  have  goods 
on  hand  amounting  to  $1,270.83.  We  would 
be  pleased  to  have  your  check  by  return  mall 
for  the  amount  of  tbe  goods  delivered.  Hop- 
ing jou  will  give  the  matter  your  immediate 
attention,  we  are,  yours,  etc.,  The  Springer 
Uthograpblog  Co.,  J.  A.  H. 

"H.  O.  Graves,  Esq.,  Couacll  Bluffs,  Iowa." 

And  on  the  15tb  of  February  it  sent  bim  the 
following  telegram: 

"New  York,  Feb.  15.  1892.  H.  0.  Graves, 
Care  H.  G.  Graves  &  Sons,  Council  Bluffs,  lo.: 
Hare  yen  sent  remittance,  account  Travera, 


or  will  you  honor  draft  for  one  thousand  dol- 
lara?    The  Springer  Lithographing  Co." 

To  this  Graves  replied  that  he  would  not 
honor  draft,  and  on  the  17th  wrote  the  letter 
which  Is  set  out  under  that  date,  in  the  fourth 
division  of  this  opinion.  In  response  to  fur- 
ther demands  made  by  appellant.  Graves,  on 
March  20th,  wrote  the  letter  which  Is  also  set 
out  in  the  fourth  division  of  this  opinion.  The 
appellant  continued  to  ship  tbe  posters  order- 
ed by  Travera,  and  received  from  him  a  fur- 
ther payment  of  $160  on  February  15,  1892. 
On  May  1,  1892,  plaintiff  accepted  from  Trav- 
ers bis  promissory  note  for  the  sum  of  $1,- 
222.37,— the  balance  claimed  to  be  due  on  ac- 
count This  note  was  due  seven  months  aft- 
er date,  and  drew  Interest  at  the  rate  of  6 
per  cent  Travera  paid  $500  more  on  June 
13,  1892.  Appellee  had  no  notice  or  knowl- 
edge that  a  note  had  been  taken  from  Trav- 
ers until  about  the  time  of  the  maturity  of  the 
same,  when  demand  was  made  upon  him  for 
Its  payment  Graves  refosed  to  pay  the  ac- 
cotuit  or  any  part  of  it;  and  plaintiff  then 
commenced  this  suit  to  recover  for  all  tne 
goods  manufactured  and  shipped,  as  well  as 
for  goods  manufactured  but  not  delivered,  and 
claimed  a  l>alance  due  of  $1,222.37,  with  In- 
terest on  the  same  for  17  months  at  the  rate 
of  6  per  cent  The  action  was  brought  upon 
the  account  (not  upon  the  note),  and  the  de- 
fendant's alleged  guaranty  of  date  June  4, 
1891.  Travera  was  made  a  party,  but  was 
not  served  with  notice,  nor  did  he  make  any 
appearance  to  the  suit  Appellee,  Graves,  ad- 
mitted the  making  of  the  alleged  instrument 
of  guaranty,  but  alleged  that  neither  plaintiff 
nor  John  Springer  ever  gave  him  notice  of  Its 
acceptance.  He  further  pleaded  that  tbe  In- 
strument of  guaranty  was  not  made  to  ap- 
pellant or  for  its  benefit,  but  was  personal 
to  John  Springer,  and  further  avers  that  he 
countermanded  the  same  on  January  23,  1802, 
and  that  at  the  time  of  the  countermand,  ap- 
pellant had  been  fully  paid  for  all  goods  sold 
or  ddivered  to  Travera  up  to  that  time.  He 
also  pleaded  that  on  February  4th  appellant 
had  shipped  to  Travera  goods  to  the  amount 
of  $1,395.64,  and  had  received  from  him  the 
sum  of  $1,350.  and  that  appellant  at  this 
time  recognized  the  revocation  of  tbe  guar- 
anty, and  agreed  that  a[)pellee  should  be 
bound  for  only  tbe  balance  due  at  that  time. 
Appellee  further  pleaded  that  appellant  did 
not  comply  with  the  terms  of  the  guaranty, 
on  its  part,  but,  Instead  of  requiring  Travera 
to  make  payment  from  time  to  time,  as  re- 
quired by  the  guaranty,  permitted  Travera  to 
remain  In  default,  without  the  knowledge  of 
appellee,  and  continued  to  ship  and  deliver 
goods  to  Travera,  without  requiring  or"de- 
manding  payment  In  sccordauce  with  the 
terms  of  tbe  guaranty,  tmtil  the  aggregate 
had  amounted  to  a  Isrge  sum;  that  appellant 
did  not  Inform  appellee  of  the  failure  of  Trav- 
era to  pay  for  each  shipment  of  goods  as  the 
same  were  delivered,  but,  to  violation  of  the 
terms  of  tbe  guaranty,  continued  to  shUt  and 
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deliver  him  posters  from  time  to  time  witbout 
requiring  payment  tberefor;  that,  In  violation 
of  tlie  terms  of  the  guaranty,  appellant  ex- 
tended credit  and  further  time  to  Travers 
from  time  to  time  witbout  the  consent  of  ap- 
pellee; and  that  on  May  let  a  settlement  w&a 
bad  between  appellant  and  Travers,  and,  in 
violation  of  the  terms  of  the  guaranty,  ap- 
pellant extended  the  time  of  payment  of  the 
balance  due,  and  accepted  from  Travers  the 
not«  before  referred  to,  and  thus  further  ex- 
tended the  time  of  payment,  without  tbe 
knowledge  or  consent  of  appellee.  All  other 
allegations  of  ai^ellanf  a  petition  were  denied 
by  the  app^ee.  On  these  Issues  tbe  case  was 
tried  to  the  court,  and  a  Judgment  was  ren- 
dered dismissing  the  plaintUTs  petition,  and 
plaintiff  ap[>eals. 

1.  The  court  beJow  made  no  findings  of  fact 
or  conclusions  of  law,  but  dismissed  plaintifT's 
petition,  and  taxed  the  costs  to  It.  Conse- 
quently, we  are  to  determine  whether  any  of 
the  defenses  pleaded  are  sustained  by  the  evi- 
dence. 

It  is  first  Insisted  by  appellee's  counsel  that 
the  guaranty  sued  on  was  never  accepted  or 
acted  upon  by  the  plaintiff.  This  is  purely  a 
question  of  fact,  and,  If  there  Is  nothing  else 
In  the  case  to  sustain  tbe  judgment  of  the 
court  below,  we  think  it  can  be  planted  upon 
the  proposition  that  there  is  such  a  conflict 
In  the  evidence,  or  the  inferences  to  be  drawn 
therefrom,  on  this  branch  of  the  case,  as 
that  we  cannot  Interfere. 

The  letter  of  guaranty,  dated  June  4,  1891, 
was  addressed  to  and  forwarded  to  John 
Springer,  at  New  York  City.  Travers  gave 
his  order  June  9th.  On  the  9th  of  June, 
"John  H.  Springer.  Pr.."  sent  to  Graves  & 
Sons  the  letter  hereinbefore  set  out.  Inclosing 
therewith  a  form  of  guaranty,  for  Graves  A 
Sons  to  sign,  to  tbe  Springer  Lithographing 
Company. 

There  is  nothing  in  the  evidence  showing, 
or  tending  to  show  that  Graves  knew  that 
Springer  was  the  president  or  manager  of  tbe 
plaintifF,  or  that  be  intended  any  one  to  act 
upon  the  guaranty,  other  than  the  person  to 
whom  It  was  addressed.  Neither  Graves  nor 
Graves  &  Sons  made  any  answer  to  the  letter 
of  June  9,  1891;  but  the  plalntiCF  proceeded 
to  fill  Travers'  order,  as  it  says,  relying  upon 
the  guaranty  dated  June  4th.  It  is  evident 
that  this  letter  reached  plaintiff  before  the 
9th  of  that  month;  and.  If  It  did.  It  ts  quite 
manifest  that  plaintiff  did  not  rely  upon  It,  or 
if  It  did.  Graves  was  Justified  In  believing, 
when  he  received  the  letter  from  plaintiff 
dated  June  Oth,  that  It  did  not  rely  upon  It 
And.  as  neither  he  nor  bis  firm  signed  tbe 
blank  form  sent  them  for  execution,  the  plain- 
tiff did  not  rely  upon  It.  It  Is  true  that  the 
officers  and  agents  of  plalntiffi  say  they  relied 
upon  the  guaranty  In  suit  before  accepting 
the  order  from  Travers,  but  their  statements 
are  not  conclusive.  If  they  received  It  before 
June  9th,  as  the  court  may  well  have  found 
they  did,  then  their  conduct  In  sending  tbe 


blank  form  for  Graves  &  Sons  to  sign,  after 
the  receipt  of  the  one  dated  June  4th,  clearly 
shows  they  did  not  rely  upon  the  first  guar- 
anty, but  rather  upon  the  hope  that  Graves  & 
Sons  would  sign  the  one  dated  June  9th.  If 
they  did  not  receive  it  until  after  June  9th, 
then  It  is  apparent  they  did  not  rely  upon  It 
In  selling  the  goods  to  Traven;  for  they  clos- 
ed their  contract  with  him  on  this  day,  and 
there  is,  sc  tar  as  shown,  no  consideration  for 
a  subsequently  received  guaranty. 

2.  We  are  not  to  be  underetood  as  indicat- 
ing that  these  would  be  our  conclusions,  had 
we  to  try  the  case  anew.  Our  thought  la 
that  the  court  below  may  have  found  that  the 
guaranty  In  suit  was  never  accepted  or  acted 
upon  by  the  plaintiff;  and,  It  this  was  its 
finding,  we  cannot  interfere. 

3.  On  May  1,  1892,  plaintiff  accepted  the 
note  of  Travera  for  the  amount  It  claimed  to 
be  due.  This  note  drew  6  per  cent  Interest, 
and  was  due  In  seven  months  from  date.  It 
bad  a  consideration  additional  to  the  account 
to  support  it  It  included  interest  on  the  ac- 
count, which  could  not  have  been  collected  at 
law,  and  provided  for  tbe  payment  of  inter- 
est, which  tbe  account  did  not  t>ear,  and  also 
included  Interest  on  goods  which  had  not  been 
delivered  at  the  time  the  note  was  executed. 
Now,  without  saying  that  a  new  consideration 
is  needed  to  support  an  agreement  for  an  ex- 
tension of  time  which  will  release  a  guar- 
antor. It  sufficiently  appeara  In  this  case  that 
there  was  a  sufficient  additional  consideration 
to  support  the  agreement  to  extend  the  time 
of  payment  of  the  account  until  December  l. 
1893;  and  this  released  Graves,  even  If  it  be 
conceded  that  he  was  a  guarantor,  unless  It 
be  shown  affirmatively  that  he  consented  to 
the  exteuslon.  Manning  v.  Alger,  52  N.  W. 
542,  85  Iowa,  617. 

4.  It  is  argued  by  appellant's  counsd  that 
Graves  consented  to  this  extension,  and  the 
following  letters  are  relied  upon  In  support  of 
the  claim: 

"Coun*  !!  Bluffs.  lo.,  Feb.  17-92.  SpriugiT 
IJthographlng  Co.,  New  York.  N.  Y.— Gents: 
Your  favor  of  the  4th  Inat.  came  Just  as  I 
was  leaving  for  a  trip  In  Nebraska,  and  did 
not  get  time  to  answer  it  before  going,  and. 
on  return,  find  your  wire  here,  and  have 
made  reply  to  that  by  wire.  The  statement 
which  you  sent  Is  probably  plain,  taken  in 
connection  with  tbe  one  sent  Mr.  Travers 
.Tan.  13th;  but  I  never  saw  that  statement, 
and  consequently  this  one  Is  rather  Indefinite 
and  Incomplete.  Will  you  kindly  make  out 
a  new  statement  and  send  me,  showing  an 
itemized  account  of  the  paper  furnished  and 
shipped  out  for  Mr.  Travera  up  to  the  23rd 
of  Jan,,  from  beginning  of  business,  and  also 
the  different  amounts  of  money  you  have 
received  from  bim  from  time  to  time  since 
you  begun  business  with  him?  Also,  please 
give  an  account  of  the  money  that  he  has 
sent  you  since  you  got  the  $150.00  for  which 
you  have  given  bim  credit  on  Jan.  2ftth. 
I  will  not  honor  any  draft  on  this  account. 
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xaA  aball  expect  yon  to  give  Mr.  Trarers 
time  and  opportunity  to  pay  you  before  cull- 
ing on  me  for  any  money.  Yours,  very  truly, 
H.  C.  Graves. 

*'Ck>uncU  BluffB,  lo.,  Mch.  20,  1892.  Spring- 
er Lltb(«rftphlng  Co.,  New  York,  N.  Y.— 
Dear  Sirs:  Your  favor  at  hand  regarding 
the  Travers  bill,  and,  in  reply,  would  say. 
as  I  have  written  you  before,  that  It  will 
be  useless  to  make  a  sight  draft  on  uie, 
as  I  will  not  bonor  any  draft  on  the  ac- 
count. It  is  not  customary  to  call  on  one 
giving  security  for  a  bill  until  at,  least  a 
reasonable  opp  i  tunlty  has  been  allowed  the 
original  maker  of  the  bill  to  raise  the  money 
for  it.  No  effort  has  been  made  on  your 
part  to  collect  thlfl  account  from  the  origi- 
nal [uirty,  nor  do  you  seem  disposed  to  give 
him  any  time  or  chance  to  raise  the  amount 
due  you.  even  though  he  has  written  you 
that  he  has  the  promise  of  the  money  soon 
to  liquidate  the  whole  of  the  bill.  I  have 
also  written  you  that  I  was  satisfied  that 
Travers  had  the  money  In  view  to  pay  your 
bill,  and  still  you  urge  me  into  a  premature 
payment,  not  only  for  that  part  of  the  bill 
for  which  I  am  holden  for,  but  that  part 
of  It  for  which  I  am  not  responsible.  You 
will  not  forward  your  Interests  In  this  mat- 
ter by  getting  into  too  great  a  hurry  over  it, 
and  I  would  ask  you,  as  I  have  before,  to 
give  Travers  a  reasonable  chance  to  p^  the 
bill  before  calling  on  me  for  it,  and  will  say, 
too,  that  I  do  not  Intend  to  be  forced  Into 
paying  any  part  of  It  until  he  had  such 
a  chance.  Youre,  respectfully,  H.  O.  Graves." 

The  exact  statements  relied  uuon  In  these 
letters  are,  "I  shall  expect  you  to  give  Trav- 
er«  time  and  opportunity  to  pay,"  fotmd  in 
the  letter  of  February  17,  1892.  and  "I  wiU 
ask  you.  as  I  have  before,  to  give  Travers  a 
reasonable  chance  to  pay  the  blU,  and  I  do 
not  Intend  to  be  forced  Into  paying  any 
part  of  it  until  he' baa  had  such  a  chance." 
In  the  letter  of  March  28,  1892.  We  have  set 
out  the  whole  of  the  letters,  that  we  may 
better  understand  just  what  effect  should  be 
given  these  particular  statements.  We  do 
not  think  these  statements  of  Graves  can 
be  properly  constrned  to  mean  a  request 
of  plaintiff  to  change  the  period  oC  perform- 
ance, or  to  make  a  pew  and  blndtng  contract 
with  Travers  which  would  prevent  their  tak- 
ing steps  to  enforce  their  account  until  the 
expiration  of  the  time  fixed  in  the  new 
contract  Graves  seemed  to  have  no  doubt 
of  the  ability  of  Travers  to  pay  the  account 
>D  a  short  time,  and  was  Insisting  that  plain- 
tiff should  use  reasonable  efforts  to  collect 
from  the  principal,  and  give  him  a  reason- 
able time  and  opportunity  to  pay  before  call- 
ing upon  him  (Gravesl.  This  la  far  from  con- 
senting to  the  making  of  a  valid  and  binding 
contract  changing  the  date  of  performance 
from  June  2,  1892.  to  December  1,  1892.  The 
reason  why  a  guarantor  is  released  by  a 
valid  agreement  extending  the  time  of  pay- 
ment Is  because  it  Is  an  alteration  of  the 


contract  for  which  the  guarantor  is  respon- 
sible. He  Is  bound  only  by  the  terms  of  the 
contract  guarantied,  and.  If  these  are  varied 
without  his  consent.  It  Is  no  longer  his  con- 
tract, and  he  is  not  bound  by  It.  We  do 
not  think  there  was  any  request  or  agree- 
ment here  to  alter  the  old  contract,  or  to 
change  the  time  of  payment  as  therein  fixed. 
Reasonable  delay  and  continued  diligence 
are  all  that  seem  to  have  been  demanded. 
But,  aside  from  all  this,  there  was  not  only 
a  change  In  the  contract  by  reason  of  ex- 
tension of  time,  but  also  a  change  in  the 
amount  due  thereunder,  as  we  have  before 
stated.  The  guaranty  was  to  the  effect  that 
Travers  would  take  and  pay  for  the  goods 
from  week  to  week  as  the  same  were  need- 
ed, and  the  original  contract  was  that  Trav- 
ers should  take  and  pay  for  the  work  as  the 
same  was  delivered,  and  for  all  of  It  before 
June  1,  1892.  Delivery  of  the  goods  before 
June  1,  1892,  was  essential  to  a  llabUlty. 
But,  by  the  terms  of  the  note,  Travers  agreed 
to  pay  for  the  goods  which  had  not  been 
delivered,  and  also  agreed  to  pay  Interest 
on  the  amount  of  the  same  from  the  time 
of  the  execution  of  the  note.  He  also  agreed 
to  pay  Interest  on  the  whole  account,  which 
was  not  contemplated  in  the  original  con- 
tract with  Travers  and  so  avoided  the  contract 
of  guaranty,  even  If  it  ever  had  an  exiat- 
ence.  Brandt,  Sur.  S  379.  No  claim  Is  made 
that  these  changes  were  consented  to. 

We  reach  the  conclusion  that  the  district 
court  may  have  found  for  i4>pellee.  Graves, 
on  either  of  the  propositions  suggested  In 
this  opinion;  and  as  we  must  presume  In 
favor  of  the  action  of  the  trial  court,  and 
assume  that  it  based  Its  conclusions  on  some 
tenaUe  ground.  It  follom  that  Its  Judgment 
should  be  affirmed. 


LEACH  V.  HILIi  et  al. 
(Supreme  Court  of  Iowa.    Jan.  29,  1896.) 
BviDBKOB  —  Statbhbntb  OP  Tbihi>   Peksoss  — 
Pleadings  as  Bvidbkcb— Waivih— I.s»thlc- 
TioKS—ExoBPTiOHB— Appeal— Review. 

1.  In  an  action  to  recover  on  a  check  alleged 
to  have  been  issued  by  defeodsnt's  agent  for 
stock  porcha«ed  for  defendant,  under  an  agree- 
ment DPtween  defendant  and  the  agent  that  de- 
fendant should  pay  the  checks,  evidence  that  ttM 
agent  requt-Rted  third  persons,  from  whom  he 
had  also  purchased  stock,  not  to  disclose  to  his 
principal  the  price  paid  therefor,  is  inadmissible 
against  plaintiff,  such  requests  not  having  txeen 
made  in  his  presecce. 

2.  A  complaint  which  has  been  withdrawn 
and  superseded  by  an  amended  pleadiue  is  not 
in  evidence,  uniea«  it  is  introduced  on  tne  trial 
as  other  evidence. 

3.  Where  defendant's  counsel  Is  erroneously 
permitted  to  comment  on  the  original  complaint, 
which  has  been  superseded  by  an  amendea  com- 

Elaint,  as  evidence  of  admissiona,  without  hav- 
ig  introduced  the  pleading  in  evidence,  that 
plaintiff's  counsel  in  hie  concluding  argument 
attempts  to  explain  such  admissions  does  not 
waive  the  error. 

4.  The  exception.  "To  the  giving  of  wUdi 
Instructions  plaintiff  •  •  *  duly  excepted," 
is  Insnffldent  to  bring  up  for  review  any  qcciflc 
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htstrnctioD,  and  the  exception  will  not  be  sus- 
tained if  any  one  of  the  infltractlons  ia  good. 

5.  The  giving  of  time  within  which  to  tile  a 
motion  for  a  new  trial,  and  in  arrest  of  judg- 
ment, does  nut  extend  the  time  for  filing  excep- 
tions to  instructioiu. 

Appeal  trom  dlBtrlct  conrt,  Dallas  conoty; 
J.  H.  ApplcKate.  Judge. 

Action  at  law  to  recorer  from  defendants 
the  amount  oi  a  certain  check  Issued  by  de- 
fendant Slsaon,  upon  the  Exchange  Bank  of 
Barlham,  to  one  J.  C.  Hill,  and  by  HUl  In- 
dorsed and  assigned  to  the  plaintiff.  Trial 
to  a  Jury,  rerdlct  and  Judgment  for  defraid- 
ants  except  J.  C.  HlU,  and  plaintiff  and  de- 
fendant J.  C.  Hill  appeal.  BeTersed. 

White  &  Clarke,  for  appellants.  D.  W. 
Woodln  and  Cmnmlns  &  Wright,  for  appel- 
lees. 

DEEMEB,  J.  The  pleadings  In  this  case 
are  Tolumlnons,  and  are  somewhat  Invc^ved. 
They  cover  about  16  closely-printed  pages 
of  the  abstract,  and  are  too  lengthy  to  be  set 
oot  In  fulL  The  action,  as  has  been  stated, 
Is  to  recover  the  amount  of  a  certain  check 
Issued  by  defendant  Slsson,  upon  the  Ex- 
change Bank  of  Earlham,  to  one  J.  C.  Hill, 
and  by  HUl  Indorsed  to  the  plaintiff.  The 
defendant  M.  D.  Hill  Is  made  a  party  de- 
fendant, because  It  Is  alleged  that  he  and 
others  constitute  the  Exchange  Bank,  he  be- 
ing the  cashier.  It  Is  alleged  In  the  peti- 
tion, In  substance,  that  in  the  year  1802  de- 
fendant Earley  was  engaged  In  buying  live 
stock  in  Dallas  county,  through  the  agency 
of  defmdant  Slsson,  under  an  arrangement 
by  the  terms  of  which  Slsson  was  to  buy 
the  stock  for  and  on  account  of  Earley,  and 
the  stock,  after  Its  purchase,  was  to  be  de- 
livered to  Earley,  and  ahlmted,  either  In  his 
name  or  In  the  name  of  M.  D.  Hill;  that  the 
stock  was  to  be  paid  for  by  checks  drawn 
by  Slsson  upon  the  bank,  which  Earley 
promised  to  provide  for  and  pay.  That  the 
checks  were  to  be  drawn  in  the  name  of 
Slsson  simply  as  a  convenience  to  Earley, 
but  that  th^  In  fact  were  his  checks,  and 
that  Sisson  was  to  have  no  Interest  therein, 
except  as  agent  for  Earley.  That  by  the 
terms  of  the  arrangement  between  them  It 
was  agreed  that  Earley  should  carry  on  this 
business  In  the  name  of  C  B.  Sisson,  and 
that  in  this  name  all  purchases  should  be 
made  and  all  checks  drawn,— this  being  done 
for  convenience,  so  that  Earley  could  distin- 
guish the  business  done  1^  Slsson  from  his 
other  purchases  of  stock,  and  to  concml 
from  the  persons  with  whom  the  business 
was  done  that  It  was  In  fact  the  business  of 
Earley.  That  the  check  In  suit  was  Issued 
to  J.  G.  Hill  by  Slsson,  pursuant  to  these 
urangemeaits,  for  stock  purchased  by  Sisson 
from  him,  and  was  by  Hill  indorsed  and 
transferred  to  plaintiff.  That  the  stock  for 
which  It  was  Issued  was  delivered  to  Earley, 
shlpi>ed  to  the  markets,  and  the  proceeds  re- 
ceived by  him,  according  to  the  arrangement 
between  the  parties.   The  plaintiff  further 


states,  as  a  cause  of  action  against  M.  D. 
Hill  and  the  Exchange  Bank,  that  he  had 
general  knowledge  of  the  arrangements  be- 
tween Earley  and  Slsson,  and  of  the  fact 
that  checks  issued  by  Slsson  pursuant  there- 
to were  and  had  been  continually  paid  by 
him  and  the  bank,  and,  prior  to  the  10th 
day  of  November,  had  himself  paid  checks 
drawn  by  Slsson,  pursuant  to  the  arrange- 
ment aforesaid,  but  prior  to  each  payment 
had  inquired  of  Hill  as  to  whether  the  checks 
would  be  paid,  as  he  knew  that  Slsson  was 
indlTlduaily  irresponsible;  that  on  the  10th 
day  of  November,  1892,  on  presentation  of  a 
number  of  checks  to  him,  which  bad  been 
executed  pursuant  to  the  arrangement  be- 
tween Slsson  and  Earley,  as  aforesaid,  be 
made  inquiry  through  and  over  the  telephone 
of  M.  D.  HUl  as  to  whether  these  checks 
would  be  paid,  and  received  in  answer  there- 
to, through  the  agent  of  the  telephone  com- 
pany, the  following,  in  writing:  "It  will  be 
all  O.  K.  to  cash  checkn  from  C.  R  Sisson 
to  the  amount  of  stock  that  he  gets.  Sat., 
Nov.  19,  1892.  HlU."  That  on  receipt  of 
this  message,  and  relying  thereon,  plaintiff 
paid  all  checks  issued  by  Sisson  pursuant 
to  the  arrangement  aforesaid,  without  fur- 
ther or  additional  inquiry.  In  reliance  upon 
statements  from  Sisson  that  they  were  Is- 
sued for  stock,  and  in  reliance  upon  the  pre- 
vious course  of  business  between  the  parties 
and  the  written  authority  given  by  defend- 
ant. M.  D.  Hill.  That  all  checks  so  Issued 
and  cashed  by  plaintiff  were  paid,  up  to  the 
date  of  the  one  now  in  suit.  The  plaintiff 
further  averred  that  the  message  sent  t^im 
by  the  telephone  company  was  in  reB[>oiise 
to  an  inquiry  from  htm  as  to  whether  all 
checks  thereafter  Issued  by  Slsson  would  be 
paid  by  Hill,  and  that  he  at  the  same  time 
informed  Hill  that  he  desired  the  informa- 
tion to  avoid  calling  him  up  thereafter  when 
each  check  should  be  presented.  The  answer 
of  defendant  Earley  Is  practically  a  general 
denial.  M.  D.  HlU,  In  effect,  denies  each 
and  every  allegation  of  the  petition,  except 
that  he  admits  sending  the  telephonic  mes- 
sage as  stated,  but  says  it  was  In  response 
to  a  question  regarding  certain  checks  nam- 
ed in  the 'inquiry, —the  one  In  suit  not  being 
included.— and  that  the  message  had  no  ref- 
erence to  any  others  which  had  been  or 
might  be  Issued  by  Slsaon.  Defendant  J.  C. 
Hill  admitted  the  allegations  ot  the  petition, 
and  further  pleaded  that  his  liability  on  the 
check  was  and  is  secondary;  and  he  asked 
the  court  to  so  find.  He  further  filed  a  cross 
petition  against  his  codefendants,  In  which 
he  in  effect  adopted  the  allegations  of  plain- 
tiff's petition,  and  further  pleaded  that  he 
had  knowledge  of  the  manner  In  which  these 
parties  had  been  doing  their  business  and  pay- 
ing the  checks  of  Sissim,  and  that  he  fully 
believed  that  the  check  which  was  given  him 
would  be  paid  by  M.  D.  Hill  or  the  Exchange 
Bank;  that  the  check  upon  which  suit  Is 
brought  sraM  given  for  stock  purchased  of 
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blm,  and  that  defendant  Earley  received  the 
nock  80  purchased,  and  received  for  the 
same  an  amount  greater  than  the  amount  of 
the  check.  And  this  defendant  asked  that. 
Id  the  event  plaintiff  did  not  recover,  he 
have  Judgment  against  his  codefendants  for 
ibe  value  of  the  stock  «*nid  and  <1ellvered  by 
him.  On  these  Issues  the  case  was  submit- 
ted to  a  Jury,  whlcb  returned  a  verdict  for 
the  plaintiff,  against  the  defendant  J.  C. 
mil,  for  the  amount  of  the  check,  and  for 
the  defenda^jts  Thomas  Earley  and  M.  D. 
HiU:  and  plaintiff  and  defendant  J.  a  Hill 
appeal. 

1,  The  defradanta  were  permitted  to  prove 
by  witnesses  Garoutte  and  Longmire,  over 
objections  Interposed  by  the  plaintiff,  that 
they  had  sold  stock  to  Slsson  In  January, 
1S93,  for  which  he  gave  his  checks  on  the 
Exchange  Bank,  and  that  Slsson  asked  each 
of  them  to  conceal  from  Earley  the  prices 
and  weight  of  the  stock  so  purchased,  as  be 
wanted  to  make  a  deal  with  Earley.  and 
did  not  want  him  to  know  anything  about 
the  weights  or  prices  paid.  The  objection 
lodged  against  this  testimony  was  that  it 
was  Incompetent,  Irrelevant,  and  Immaterial, 
being  declarations  made  by  a  third  person 
not  In  the  presence  of  plaintiff.  The  objec- 
tions were  clearly  good,  and  should  have 
been  sustained.  No  foundation  had  been 
laid  for  the  introduction  of  such  testimony 
tor  Impeaching  purposes,  and  for  this  only 
was  it  admissible.  Such  declarations  were 
not  binding  upon  the  plaintiff,  and  could 
have  no  other  effect  than  to  prejudice  and 
poison  the  case  In  the  minds  of  the  Jury. 

2.  The  original  petition  in  this  case  was 
filed  on  the  28th  of  February,  1S93.  This 
was  superseded  by  an  amended  and  substi- 
tuted petition  filed  on  the  16th  day  of  Jan- 
uary, 1804,  the  substance  of  which,  with 
amendments,  we  have  heretofore  given.  In 
the  argument  of  the  case  to  the  Jury,  one 
of  appielleee'  counsel  was  permitted  by  the 
court  to  read  the  original  petition  to  the 
Jury,  and  commeut  upon  the  same  in  his  dis- 
course. This  course  of  procedure  was  ob- 
jected to  by  i^pellant'B  counsel,  on  the 
ground  that  the  original  haid  been  with- 
drawn and  superseded  by  the  amended  and 
substituted  petition,  and  had  not  been  offered 
in  evidence  upon  the  trial,  and  do  oppor- 
tunity had  been  given  the  plaintiff  to  ex- 
plain the  same.  Tbe  objection  was  over- 
ruled, and  this  ruling  is  made  tbe  basis  for 
one  of  the  assignments  of  error.  The  ques- 
tion seems  to  be  ruled  by  the  case  of  Ship- 
ley V.  Reasoner,  87  Iowa,  555,  54  X,  W.  470, 
wherein  It  Is  held  that  such  superseded 
pleadings  cannot  be  considered  in  evidence 
without  being  introduced.  We  there  said: 
"Being  only  evidence,  and  subject  to  expla- 
nation.  it  seems  that  it  should  be  introduced 
as  any  othev  evideuce,  and  unless  so  lntro> 
duced  It  should  not  be  considered.  To  hold 
otherwise  is  to  permit  a  party  to  spring  a 
■DipriM  upon  Ms  adversary  by  presenting 


the,  admissions  when  the  opportunity  to  ez- 
phiin  has  passed.  Surely  the  law  does  not 
contemplate  such  an  unfair  practice,  that 
would  deprive  a  party  of  the  privilege  of 
explaining  how  or  why  the  admission  was 
made."  It  Is  contended,  however,  by  counsel 
for  appellee,  that  the  error,  if  any.  In  this 
respect,  was  waived,  because  plaintiff's  coun- 
sel In  their  concluding  argument  replied  to 
the  comments  of  counsel,  and  explained  to 
the  Jury  the  reason  for  tlie  amendment  and 
the  additional  statements  therein.  la  It 
true  that  because  counsel  comment  upon  and 
attempt  to  explain  matters  which  have  been 
erroneously  considered  against  them,  they 
waive  the  error.  If  any,  In  the  procedure? 
We  think  not.  Counsel  In  argument  must 
make  the  best  of  the  case  as  they  find  It. 
And  If,  perchance,  they  answer  an  Illegiti- 
mate and  erroneous  argument  or  procedure 
on  the  other  side,  they  do  not  by  so  doing 
waive  the  error.  Nae  do  we  think  that  by 
80  doing  they  remove  any  prejudice  which 
might  have  arisen  had  they  kept  silent. 

3.  Certain  of  the  Instructions  given  by  the 
court  are  complained  of.  The  record  dis- 
closes this  exception  taken  at  the  time  the 
Instructions  were  given;  "To  the  giving  of 
which  Instructions  the  plaintiff  and  the  de- 
fendant J.  C.  Hill  duly  excepted."  Under 
repeated  and  well-settled  rules  of  this  court, 
this  is  not  sufficient  to  bring  up  for  review 
any  specific  InstmctloD.  The  exceptions  go 
to  the  InstructloDB  as  a  whole,  and  If  any 
part  of  them  are  good,  then  the  objecttons 
to  them  are  without  merit  It  Is  practically 
conceded  that  some  of  them  are  good. 
Hence  It  follows  that  the  exceptions  to  cer- 
tain of  them  cannot  be  considered.  Hallen- 
beck  V.  Garst  (decided  at  present  term)  65 
N.  W.  417.  Plaintiffs  were  given  time  with- 
in which  to  file  a  motion  for  a  new  trial,  and 
in  arrest  of  Judgment,  but  nothing  was  said 
about  exceptions  to  the  instructions.  When 
the  motion  came  in,  it  Included  exceptions 
to  the  instructions  In  proper  form,  but  as 
such  they  were  filed  too  late.  The  agree- 
ment, as  we  have  observed,  did  not  give 
time  for  filing  these  exceptfons,  and  they 
came  too  late.  This  point  has  been  hereto- 
fore decided  by  this  court  in  the  case  of 
Bush  V.  Nichols,  77  Iowa.  171,  41  N.  W. 
AOS.  See,  also,  authorities  cited  In  this  opin- 
ion, and  Hollenbeck  v.  Garst,  supra.  We 
cannot  consider  tbe  assignments  of  error  re- 
lating to  the  instructions. 

4.  Other  errors  are  assigned,  but  as  the 
queationji  may  not  arise  upon  a  retrial,  we 
do  not  consider  them.  For  the  errors  point- 
ed out,  the  Judgment  Is  reversed. 


HUNT     KINO  et  al. 
(Supreme  Court  of  Iowa.    Jan.  29, 1SD6.) 

HBCHAXICS*  LIBKB— C0STRACT0K>S  BORDb 

The  Huretiea  on  a  bond  to  secure  the  per- 
formance of  contract  for  tbe  erection  of  a 
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bnildlng  for  a  oount)',  'vhich  proricted  that  the 
coDtractor  Rhoiild  obtain  a  certi6cate  to  the  effect 
that  no  mechanica'  liens  or  other  claims  iirv 
chargeable  to  the  coiiutr,  are  not  liable  fur 
claims  against  the  contractor  for  materiala  fur- 
nished for  which  the  material  meo  hare  no 
claim  or  lien  against  the  count?. 

Appeal  from  district  court.  Franklin  coun- 
ty; S.  U.  Wearer,  Judge. 

The  defendants,  other  ttann  Georgo  H. 
Klag,  are  John  F.  Scott,  O.  F.  Uorrance,  and 
some  seren  otbers.  In  1880.  the  defendant 
Sine  entered  Into  a  written  contract  with 
Franklin  countr,  Iowa,  to  erect  In  said  coun- 
ty  a  courthouse,  for  the  agreed  price  of  $40,- 
000,  the  said  Elng  to  fumista  the  labor  and 
materials  therefor.  The  contract  contained 
specifications  as  to  the  construction  and  the 
payments  to  be  made.  To  secure  the  county 
for  the  performance  fif  the  contract  on  his 
part.  King  executed  a  bond,  with  John  F. 
Scott,  O.  F.  Dorrance,  and  the  other  defend- 
ants as  sureties.  The  plalutllC  furnished  to 
King  matctials  for  use  in  the  construction 
of  the  courthouse,  and  he  Is  the  assiffnee  of 
other  claims  for  materials  so  furnished,  all 
of  which  claims  are  unjnld,  and  the  defend- 
ant King  Is  InsolTont  This  action  is  on  the 
bond  to  recover  for  the  materials  so  furnish- 
ed. The  petition  recites  the  contract  and 
bond,  with  other  facts,  and  asks  Judgment. 
The  defenduits,  other  than  Kmg,  demurred 
to  the  petition,  and  from  a  ruling  sustaining 
the  demurrer  the  plaintiff  appealed.  Affirm- 
ed. 

B.  P.  Andrews  and  John  M.  Hemingway, 
for  appellant  John  T.  Scott  and  J.  W.  Luke, 

for  appellees. 

GRANUICR,  J.  The  contract,  after  recitals 
as  to  the  manner  of  construction  of  the 
building,  contains  the  foUowlDg:  "For  aud 
In  consideration  of  the  faithful  performauoe 
of  the  foregoing  stipulations  by  the  party 
of  the  second  part,  the  party  of  the  first 
part,  said  Franklin  county,  agrees  to  pay  to 
the  party  of  the  second  part  the  sura  of  for- 
ty  thousand  dollars,  as  follows :  Pivery 
fourth  Saturday  after  the  commencement  of 
the  excavation  for  said  building,  and  dur- 
ing the  continuous  erection  of  said  building, 
the  superintendent,  as  designated  by  tlie  par- 
ty of  the  first  part,  shall  make*  the  estimate 
of  all  materials  delivered  on  the  premisea, 
or  used  in  the  construction,  and  ail .  labor 
clone  on  said  courthouse  building,  which  es- 
timate shall  be  In  writing,  and  particularly 
set  forth  the  items  of  material  and  lalmr 
furnished  and  done,  which  estimate  shall  be 
the  only  voucher  for  the  payment  of  money 
to  the  party  of  the  second  part  Twenty  per 
cent,  of  each  estimate  shall  be  retained  by 
the  party  of  the  first  part  until  the  works 
are  fully  completed  and  accepted  by  tlie  par- 
ty of  the  first  pan  (but  In  no  case  shall  said 
estimates  exceed  the  proportionate  contract 
price  of  said  building,  and  all  materials, 
when  estimated,  shall  become  the  property 
«f  the  party  of  the  first  part),  when  all  un- 


paid percentages,  or  esUmatea,  or  other 
sums  that  may  be  due  abBll  be  paid;  ptft- 
vlded  that,  upon  a  final  settlement  a  ccF' 
ttficate  shall  be  ^neuxM  from  the  Biveiln' 
tendent  that  said  bnlldtaig  Is  erected  In  « 
good  and  workmanlike  manan,  and  that  tbe 
drawings  and  spedficatloDB  are  fully  com- 
plied with;  and  provided,  further,  that  a 
eatiafaciory  eerHfieaU  ehall  be  obtaiiied  to 
the  effect  that  no  meehanioe'  liena  or  other 
elaima  are  ehargreabte  to  the  party  of  the 
tecond  part;  and  provided,  farther,  that  all 
drawings,  details,  and  specifications  shall  be 
delivered  to  tbe  superintendent  of  the  party 
of  the  first  part"  The  demurrer  presents 
the  question  that  the  plalnticr  is  neither  a 
party  nor  a  privy  to  the  contract,  so  as  to  be 
entitled  to  recover  the  l>ond.  The  partleu- 
lar  language  relied  on  by  appellant  is  that 
Itallcleed,  wMch  Is  a  proviso  against  full  pay- 
ment before  a  "satisfactory  certificate  shall 
be  obtained  to  the  effect  that  no  mechanics* 
liens  or  other  claims  are  chargeable"  to  the 
county.  Appellant's  thought  Is  that  King's 
undertaking  with  the  county  was  that  he 
"should  perform  all  the  covenants  of  his 
contract.  Including  the  agreement  to  pay  all 
parties  who  did  work  upon  the  building  or 
furnished  materiaL"  But  the  contract  does 
not  say  that  Tbe  cotmty  has  only  contract- 
ed against  payment  when  there  are  liens  or 
claims  chargeable  to  it  Would  It  be  con- 
tended that  the  county  could  avoid  payment 
to  King,  because  material  or  labor  was  not 
paid  for,  if  It  conceded  that  claims  therefor 
were  not  chargeable  to  It?  The  contract 
could  bear  no  such  construction,  because  of 
the  definite  language  used.  We  do  not  dis- 
cover a  word  to  Indicate  a  purpose  cf  the 
county  to  protect  others  than  itself  from  loss 
because  of  payments  made.  The  provisions 
are  against  Hens  or  claims  "cliargeable  to 
It"  A  reason  for  such  a  provision  in  its 
own  behalf  is  found  in  the  provision  of  the 
law  by  which  a  laborer  or  material  fnmish- 
er  has  a  claim  against  a  public  corporadon 
for  labor  or  material  furnished  for  the  con- 
struction of  any  public  building.  Acts  20th 
Gen.  Assem.,  c.  179.  Appellant  cites  Jordan 
V.  Kavanaagb.  63  Iowa.  152.  18  N.  W.  851, 
and  Baker  v.  Bryan,  64  Iowa,  561,  21  N.  W. 
83.  The  cases  are  different.  In  each  case 
there  was  a  bond  given  to  secure  the  per- 
formance of  the  contract  on  the  part  of  tbe 
contractor.  In  the  first  case  the  contract 
in  terms  provided  that  Kavanaugh  should 
pay  all  Just  claims  against  him,  or  against 
any  sulHwntractor  under  him.  for  labor  or 
material.  It  was  held  that  the  txind  waa 
given  as  security  that  Kavanaugh  would 
perform  the  covenants  In  the  contract  In 
the  other  case  the  bond  recited  that  it  waa 
security  that  tbe  principal  "would  pay  all 
claims  for  labor  and  material  used  In  the 
construction  of  the  building,  and  produce 
proper  receipt  therefor."  The  same  rule 
was  applied  In  that  case.  In  those  cases 
the  bondsmen  were  held  to  the  terma  of 
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their  andertaklnsB.  No  eucb  ternu  are  em- 
ployed In  this  contract  or  the  bond.  They 
porport  to  secure  the  county  against  liabUl- 
t7  becanse  of  liens  or  claims.  It  seems  to 
us  that  the  court  below  was  Nearly  right, 
and  the  judcnwnt  la  affirmed. 


McBRIDB  T.  BtTRLINOTON,  O.  B.  A  N.  RY. 
00. 

(Supreme  Oomt  of  Iowa.   Jan.  29,  1896.) 

DUTH  BT  WBOHOrUL  ACT —  LIMITATIONS  —  CON- 

CBAUiENT  OF  Facts. 

Where  an  adminiBtratriz  knew  that  her  in- 
testate was  killed  while  in  defendant's  employ, 
tiie  rnnnlng  of  limitations  against  the  claim  for 
damages  was  not  interrupted  by  defendant's  rep- 
resentationa  that  it  was  in  no  manner  to  blame 
for  deceased's  death,  oor  by  its  concealment  of 
the  facts  concerning  the  accident  which  caused 
his  death. 

Appeal  from  district  court,  Linn  county; 
WlUlam  Q.  Thompson,  Judge. 

Action  for  damages.  Demurrer  to  petition 
SQStatned,  and  plalutlfF  appeals,  Afflrmed. 

Rickel,  Crocker  &  Christie,  for  appellant 
S.  K.  Tracy  and  J.  (J.  Leonard,  for  appellee. 

iONN'G,  J.  L  This  action  Is  brougbt  by 
plaintiff,  as  administratrix  of  the  estate  of 
John  McBride,  deceased,  for  the  recovery  of 
damages  resulting  from  his  death,  which  It  i 
ia  claimed  was  caused  by  the  negligence  of  I 
the  defMidant  company.  The  petition  is  in 
four  counts.  The  first  count  charges,  in  sub- 
stance, that  <m  August  14,  1888,  plaintiff's 
intestate,  John  McBrlde,  who  was  also  her 
busband,  was  In  the  employ  of  the  defend- 
ant company  as  a  section  band,  and  that 
while  engaged  In  the  proper  performance  of 
bla  dDtles  as  such,  he,  with  other  employes 
of  the  defendant  company,  was  propelling 
a  hand  car  of  defendant  upon  its  track,  and 
that  said  car  "Jumped"  the  track,  and  In 
falling  said  McBride  was  killed,  by  reason 
of  the  derailment  of  said  car,  and  without 
fault  on  his  part.  That  said  car.  was  not 
properly  constructed,  that  it  was  out  of  re- 
pair and  unfit  for  use,  and  that  such  condi- 
tion was  known  to  the  defendant  That,  by 
reason  of  its  defectiTe  and  dangerous  c<m- 
dltltm,  the  injury  resulted.  That,  intending 
to  cheat  and  defraud  plaintiff,  and  the  heirs 
of  said  estate,  defendant  falsely  and  fraud- 
nleutly  represented  to  plaintiff  that  the  deatb 
of  John  McBride  resulted  from  an  accident; 
that  defendant  was  in  no  manner  to  blame; 
that  said  car  was  not  defective  or  out  of  re- 
pair. That  upon  said  McBrlde's  death  de- 
fendant caused  said  car  to  be  removed  to  its 
Khops,  and  its  c<Histructlon  and  identity  to 
be  so  changed  as  to  conceal  the  same.  "That 
plaintiff  has  been  unable,  by  the  exercise  of 
due  diligence,  to  acquire  a  knowledge  of  the 
facts;  bat  the  same  have  been  concealed, 
actively  and  fraudulently,  from  her;  nor 
did  she  learn  them  tmtll  within  one  year 
prior  to  the  bringing  of  tfala  action.  That 


she  believed  and  relied  upon  the  representa- 
tions made  to  her,  and  was  deceived  there- 
by. The  second  count  la  substantially  the 
same  as  the  first  The  third  count  sets  forth 
the  same  facts,  and  claims  damages,  by  rea- 
son of  said  fraud  and  deceit  in  being  de- 
prived of  her  right  of  action.  The  fourth 
count  la  the  same  as  the  first  with  the  ad- 
ditional averment  that  by  reason  of  false 
and  fraudulent  cepresentations  of  defendant, 
which  were  relied  upon  by  plaintiff,  she  was 
induced  to  accept  the  sum  of  $250  In  settle- 
ment of  her  claim  for  the  death  of  her  hus- 
band. Defendant  demurred  to  all  of  said 
counts,  because  the  cause  of  action,  if  any, 
was  barred  by  the  statute  of  limitations,  and 
the  averments  of  fraud  did  not  defeat  the 
bar  of  the  statute.  The  court  sustained  the 
demurrer,  and,  the  plaintiff  refusing  to  plead 
further,  and  electing  to  stand  upon  her  peti- 
tion, judgment  was  entered  dismissing  her 
petition,  and  for  costs.    She  appeals. 

2.  Our  statute  provides  that  all  actions 
founded  on  Injuries  to  the  person,  whether 
based  uptm  contract  or  tort,  must  be  brought 
within  two  years  after  their  causes  accrue. 
Code,  S  2529,  par.  1.  Unless,  therefore,  there 
is  something,  outside  of  the  statute  Itself, 
which  has  prevented  Its  running,  this  action 
is  barred.  The  contention  of  appellant  is 
that  the  facts  alleged  bring  this  case  within 
the  rule  laid  down  by  this  court  in  the  case 
t  of  District  Tp.  of  Boomer  v.  French,  40  Iowa, 
601,  and  subsequent  cases.  If  was  held  in 
the  case  referred  to  that,  "when  a  party 
against  whom  a  cause  of  action  existed  in 
favor  of  another,  by  fraud  or  actual  fraudu- 
lent concealment  prevented  such  other  from 
obtaining  a  knowledge  thereof,  the  statute 
of  limitations  would  only  commence  to  run 
from  the  time  the  cause  of  action  was  dis- 
covered, or  might  by  the  use  of  diligence 
have  been  discovered."  This  case,  and  oth- 
ers which  we  shall  refer  to,  are,  it  Is  insisted, 
ctHitroUing  In  the  case  at  bar.  The  French 
Case  was  one  where  the  defendant  who  was 
the  duly-elected  and  acting  treasurer  of  a 
school  district  had  during  his  term  of  office 
received  a  large  sum  of  money  belonging  to 
the  district  which  he  appropriated  to  his 
own  use,  and  upon  a  settlement  with  the 
district  failed  to  account  for.  He  had  so 
kept  his  books,  by  means  of  false,  fictitious, 
and  fraudulent  entries,  and  had  practiced 
^ch  false  concealments  and  misrepresenta- 
tions, as  to  keep  from  the  defendant's  knowl- 
edge the  fact  of  the  receipt  of  said  money. 
It  was  held  that  the  cause  of  action  did  not 
grow  out  of  the  fraud,  but  existed  Independ- 
ent of  it  and  the  doctrine  above  stated  was 
established.  In  Bradford  t.  McCormick,  71 
Iowa,  130,  ^  N.  W.  93,  the  action  was  to 
recover  from  the  defendant  &  Justice  of  the 
peace,  and  the  sureties  on  his  official  bond, 
money  which  he  bad  collected  in  1882.  The 
action  was  begun  in  1885,  some  two  years 
after  the  term  of  office  of  the  justice  had 
expired.  The  charge  waa  that  be  had  fraud- 
Digitized  by  Google 


74  N'OKTHWESTURN  RBPOKTER,  VoL  6tt.  (luwa. 


ntently  concealed  from  plaintiff  the  fact  that 
he  had  collected  said  muney,  and  that  be  had 
converted  It  to  his  own  une.  it  appeared 
upon  the  trial  that  the  justice  had  reported 
to  plaintiff  that  no  money  had  been  paid  him 
on  the  Judgment  owned  by  plaintiff,  and  It 
was  held  such  a  fraudulent  concealment  as 
prevented  the  running  of  the  statute.  In 
Wilder  T.  Secor,  72  Iowa,  161,  33  N.  W.  448, 
the  action  was  for  the  conversiOTi  of  a  draft 
Heut  for  collection  to  defendants  as  attor- 
neys. It  appeared  that  the  draft  was  sent 
to  defendants  to  file  as  a  claim  against  an 
estate.  They  filed  the  claim  In  their  own 
name,  and,  being  Indebted  to  the  estate,  set- 
tied  with  the  administrator,  and  set  off  the 
amount  of  the  claim  against  their  indebted- 
ness to  the  estate.  The  facts  were  not  dis- 
closed to  plaintiff  for  more  than  five  years, 
and  the  defendants  led  the  plaintiff  to  be- 
lieve that  the  claim  was  allowed  in  his  name 
and  would  be  paid  him.  It  was  held  that 
the  cause  of  action  accrued  when  the  eon- 
version  tool£  place,  but  defendants  bad  fraud- 
ulently concealed  the  facts,  and  hence  the 
statute  had  not  run.  Carrier  v.  Railway  C5o., 
79  Iowa,  86,  44  N.  W.  203,  and  Cooli  v.  Hall- 
way Co.,  81  Iowa,  563,  46  N.  W.  1080,  in- 
volved substantially  the  same  facts.  They 
were  actions  for  the  recovery  of  overcharges 
for  freight  shipped,  and  it  appeared  that  de- 
fendant charged  and  received  for  transport- 
ing plaintiffs'  shipments  a  sum  in  nxcess  of 
what  was  reasonable  for  the  service  ren- 
dered. The  fraudulent  concealment  consist- 
ed in  representing  that  the  sums  charged 
were  the  usual  rates  and  the  same  rates  that 
were  charged  all  other  shippers  for  the  same 
service,  which  was  untrue,  and  In  fraudu- 
lently coucealiug  from  plaintiffs  the  fact 
that  a  less  rate  was  charged  other  shippers 
for  the  same  service.  In  all  of  these  cases 
the  cause  of  action  existed  independent  of 
tlie  fraud  and  concealment,  but  because  of 
the  concealment  of  the  facts  upon  which  the 
cause  of  action  arose  It  was  held  the  actions 
were  not  barred  by  the  statute.  Now,  In 
French's  Case  the  district  had  no  knowledge 
within  the  period  of  limitations  that  the 
treasurer  had  received  and  converted  the 
money.  The  same  Is  true  In  Bradford's  Case 
and  in  Wllder's  Case.  In  tlie  Hallway  Cases 
all  of  the  facts  which  would  create  a  cause 
of  action  were  concealed.  We  think  these 
cases  differ  much  from  the  one  at  bar.  In 
the  case  at  bar,  what  created  a  cause  of  ac- 
tion against  defendant?  Manifestly  the 
cause  of  action,  if  any  existed,  arose  when 
HcBride  was  killed.  True  It  Is  that  negli- 
gence could  not  be  predicated  against  the 
company  from  the  fact  alone  that  McBride 
was  killed  while  In  their  employment.  Now, 
we  are  asked  by  counsel  to  go  further,  and 
bold  that,  although  some  of  the  facts  which 
go  to  make  np  or  give  a  right  to  a  cause  of 
action  are  known,  still,  because  some  of 
them  are  not  made  known  or  are  concealed, 
therefore  that  la  sucb  a  fraudulent  conceal- 


ment as  will  prevent  the  running  of  the 
statute.   Thm  was  no  concealment  In  this 
case  of  the  fact  that  McBrlde  was  killed  by 
the  hand  car;  that  he  was  so  killed  while 
In  the  defendant's  service.   While  it  is  true 
that  one  necessary  Ingredient  of  the  cause 
of  action,— defendant's  negligence, — was  con- 
cealed, still,  every  other  fact  which  went  to 
j  constitute  a  cause  of  action  was  known  to 
j  plaintiff.   The  body  of  the  cause  of  action, 
'  If  we  may  call  It  such,— the  killing  of  Mc- 
'  Bride  while  in  defendant's  service,- was  nev- 
i  er  concealed.   Now,  if  the  defendant  did  not 
'  disclose  to  the  plaintiff  the  particular  factfi 
as  to  how  such  accident  occurred,  or  if  It  as- 
^  serted  that  his  death  was  accidental  and  Its 
I  hand  car  in  good  order,  it  Is,  at  most,  a 
concealment  of  evidence  which  might  estab- 
I  lish  one  element  in  a  cause  of  action.   We  do 
,  not  think  the*  rule  should  be  so  extended. 
'  The  demurrer  was  properly  sustained.  Af- 
'  Armed. 


KELLY  V.  WESTCOTT. 
(Supreme  Court  of  Iowa.    Jan.  29,  1896.) 

VsKDoa  xKD  FcitcHAB  EH— Liability  of  Vesdok 
FOR  Speciii.  Absbbbmbxts. 
A  contract  for  tale  of  a  lot  required  the 
lot  to  be  clear  of  all  iacumbrancefl,  except  special 
assessments,  which  were  to  be  deducted  from 
the  cash  payment.    Before  the  contract  wad 
made,  one  D.  learned  from  the  vendee  that  he 
would  buy  the  lot.  and  then  induced  the  vendor 
to  allow  him  to  sell  It  for  $22,500  and  allow  him 
$500  of  it  to  pay  the  special  assessments  and 
'  his  commission.    He  afterwards  acttnl  an  mu<:h 
i  for  the  vendee  as  for  the  vendor,  and  neither 
gave  him  any  general  authority.    When  the 
I  contract  was  made,  the  vendee  paid  $500  to  D.. 
j  who  agreed  that  such  assessmentfi  should  be 
!  paid  out  of  the  first  or  cash  payment.  When 
.  the  deed  was  made,  the  vendee  paid  the  vendor 
;  $7,000.  the  balance  of  the  cash  payment.  Nei- 
;  ther  D.  nor  the  vendor  paid  such  assessments. 
Held,  that  the  vendor  was  not  liable  to  the  ven- 
dee for  the  amount  of  the  assessments,  in  the 
absence  of  authority  by  D.  to  make  him  liable 
by  a  promise  to  pay  them. 

Appeal    from   district   court,  Woodbury 
]  county;  F.  R.  Uaynor,  Judge. 
I     Action  to  recover  the  amount  of  certain 
j  assessments  on  real  estate  sold  by  the  de- 
j  feudant  to  tlio  plaintiff.    The  cause  was 
tried  as  in  equity,  and  a  Judgment  was  ren- 
dered in  favor  of  the  plaintiff  for  $416.08, 
and   costs.   The  defendant  appeals.  Re- 
versed. 

Wright,  Hubbard  &  Bevlngton,  for  appel- 
lant. T.  P.  Murphy,  for  appellee. 

ROBINSON,  J.  On  the  4th  day  of  June, 
1889.  the  defendant  made  and  delivered  to 
the  plaintiff  an  instrument  In  writing,  of 
which  the  following  is  a  copy:  "I,  George  B. 
Westcott,  have  this  day  bargained  and  sold 
to  John  O.  Kelly  lot  9,  block  10,  Sioux  City, 
East  addition,  Woodbury  county,  Iowa,  on 
the  following  terms  and  conditions;  $7,500 
cash  on  delivery  of  deed,  and  three  promis- 
sory notes  of  15,000  each,  respectiv^y,  In  1, 
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2,  and  3  yean,  with  8  per  cent.  Interest,  to 
be  aecared  by  mortgage  on  said  property.  I 
igree  to  famish  abstract  sbowing  perfect 
title  anct  transfer  by  warranty  deed.  Said 
property  to  be  clear  of  all  liens  and  Incum- 
hrances,  except  special  assessments,  wfalch 
shall  be  deducted  from  above  (7,600  cash 
payment  The  above  property  Is  sold  sub- 
ject to  lease  on  same  to  G.  J.  Chamberlain. 
Geo.  K.  Westcott.  June  4,  1888."  On  the 
InBtniment  is  indorsed  the  following:  "Re- 
ceived check  for  foOO  on  the  within  contract, 
which  is  to  be  deducted  from  the  first  cash 
paymeDt  Geo.  G.  Westcott"  About  two 
weeks  later  the  plalntiCC  paid  the  defendant 
$7,000  by  check,  and  received  from  him  a 
deed  for  the  lot.  The  deed  recited  a  con- 
sideration of  ¥22,B00,  and  contained  cove- 
nants of  title  and  warranty,  excepting  as  to 
ill  special  assessments,  to  which  the  deed 
was  made  subject.  When  the  contract  of 
Bale  was  made,  there  were  special  assess- 
ments on  the  lot  to  the  amount  of  $336.40, 
which  liave  not  been  paid.  The  petition  al- 
leges that  the  contract  between  the  parties 
required  that  the  amount  of  the  assessments 
be  deducted  from  the  cash  payment;  that 
when  the  payment  of  $500  was  made,  the 
agent  of  the  defendant  represented  to  the 
plaintiff  that  the  special  assessments  would 
be  paid  from  the  cash  payment;  that,  rely- 
ing upon  the  statements  of  the  agent,  the 
plaintiff  did  not  deduct  the  amount  of  the 
assessments  from  the  $7,000,  and  that  when 
that  was  made  and  the  deed  was  delivered 
it  was  mutually  understood  between  the  par- 
ties that  the  agent  of  the  defendant  liad 
paid  the  special  assessments.  The  defendant 
denies  all  liability  for  the  special  assess- 
nieats,  and  av^rs  that  Dunbar,  the  man  who 
Is  charged  to  have  represented  him,  was  In 
fact  the  Qgent  of  the  plaintiff,  and  was  to 
pay  the  special  assessments  from  the  $500 
p.ij-ment.  It  appears  that  the  sale  of  the 
lot  was  effected  through  the  Instrumentality 
fit  Dunbar.  He  was  not  formally  employed 
by  either  party.  A  person  who  Is  not  shown 
to  liave  had  any  Interest  in  the  lot,  nor  any 
bufiiness  connections  with  its  owner,  sug- 
gested to  Dunbar  that  he  see  the  plaintiff  in 
regard  to  the  lot  Acting  upon  tliat  sugges- 
tion, Dunbar  saw  Kelly,  who  said  that  if  the 
lot  "could  be  bought  at  a  proper  figure  he 
thought  he  would  buy  it"  At  that  time 
Dnabar  had  not  seen  Westcott  la  regard  to 
the  lot  and  In  fact  was  not  known  to  him ; 
bat,  after  seeing  Kelly,  Dunbar  saw  West- 
cott, and  tried  to  obtain  terms  on  the  lot 
which  Kelly  would  accept.  The  price  first 
asked  was  $2S,000,  but  after  some  negotla- 
Hons,  which  were  carried  on  through  Dun- 
bar, Westcott  agreed  to  sell  the  lot  for  $22,- 
500.  At  that  time  be  Jid  not  know  to  whom 
Dnnbar  was  trying  to  make  the  sale.  West- 
cott finally  agreed  to  take  the  amount  last 
stated  for  the  lot,  and  to  allow  Dunbar  $500 
of  It  to  pay  the  special  assessments  and  his 
commission.  Dunbar  testifies  that  Westcott 


represented  that  the  special  assessments 
would  not  exceed  yiAO,  but  that  is  denied  by 
Westcott,  and  is  not  established  by  the  evi- 
dence. It  Is  claimed  by  Dunbar  that  he 
told  Kelly  what  Westcott  said  about  deduct- 
ing the  special  assessments  from  the  com- 
mission, and  that  he  would  have  to  look 
to  Kelly  for  the  remainder  of  his  commis- 
sion, and  that  Kelly  finally  authorized  him  to 
close  the  transaction  on  tliat  basis.  It  Is 
clear  that  Westcott  did  not  agree  to  pay  the 
special    assessments,    excepting   as  their 
amount  should  be  deducted  from  the  first 
payment  of  $500,  and  we  are  of  the  opinion 
that  the  plaintiff  has  failed  to  sustain  the 
averments  of  his  petition  to  the  effect  that 
the  agent  of  the  defendant  represented  to 
him,  when  the  first  payment  was  made,  that 
the  special  assessments  would  be  satisfied 
from  It.  It  is  insisted  by  the  appellee,  how- 
ever, that  this  is  an  action  to  recover  money 
paid  by  mistake;  but,  if  that  be  conceded, 
we  do  not  think  the  proof  sustains  his  claim 
that  money  was  paid  under  a  mistake  of 
fact.  The  plaintiff  testifies  that  "Dunbar 
had  agreed,  on  behalf  of  his  principal,  that 
the  special  assessments  should  be  paid  out 
of  the  first  or  cash  payment  He  agreed  to 
pay  them  on  receipt  of  tl>e  money,"  and  that 
the  first  payment  of  $."i00  was  made  to  Dun- 
bar. If  the  plaintiff  relied  upon  what  Dun- 
bar said  in  making  the  payments,  he  relied, 
not  upon  a  representation  as  to  an  existing 
fact,  but  upon  a  promise  to  [Krform  an  act. 
He  had  before  htm  the  contract  of  the  de- 
fendant, which  provided  that  the  special  as- 
sessments should  be  deducted  from  the  first 
payment,  not  that  they  should  be  paid  by  the 
defendant.  The  last  payment  was  made  to 
the  defendant  in  person,  and  the  deed  was 
dellvei*ed  by  him.  Although  it  was  made 
subject  to  the  assessments,  which,  according 
to  the  claims  of  the  plaintiff,  should  have 
been  paid  nearly  two  weeks  before,  nothing 
I  was  said  in  regard  to  them.  It  thus  appears 
'  that  the  money  was  paid,  not  under  a  mls- 
j  take  of  fact,  but  If  the  claim  of  the  plaintiff 
{  be  well  founded,  upon  the  promise  of  Dun- 
I  bar  to  pay  the  special  assessments.  It  is  in- 
I  slsted  that  Dunbar  was  the  agent  of  the  de- 
1  feudant,  and  that  the  latter  was  bound  by 
j  the  promise  of  payment  made.     It  Is  at 
:  least  doubtful  if  the  petition  seeks  a  recov- 
:  ery  for  a  breach  of  contract  but  without  de- 
!  elding  that  it  does,  we  may  say  that  it  is 
I  not  shown  that  Dunbar  was  authorized  to 
I  make  the  defendant  liable  by  a  promise  to 
I  pay  the  assessments.  Dunbar  acted  as  much 
I  for  the  plaintiff  as  for  the  defendant  and 
!  neither  gave  him  any  general  authority  in  re- 
I  gard  to  the  sale  and  purchase  of  tbe  lot 
i  His  agency  for  each  was  special;  therefore 
each  was  required  to  ascertain  the  extent  of 
his  power  to  bind  the  other.  The  case  Is  not 
within  the  rule  of  Eadle  v.  Ashbaugb,  44 
Iowa,  519;  Milllgan  v.  Davis.  49  Iowa.  126, 
and  similar  cases.  The  defendant  had  not 
authorized  Dnnbar  to  contract  for  talm  to  pay 
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tbe  special  assessments,  and  the  plaintiff  i 
had  no  sufficient  reasons  for  b^evlng  that 
he  bad.  The  plaintiff  relied  upon  the  prom- 
ise of  Dunbar,  which,  at  most,  only  made 
him  liable,  and  must  look  to  him  for  per- 
formance. We  conclude  that  the  Judgment 
of  the  district  court  is  erroneous  and  It  Is 
reversed. 


POWERS  T.  ILLINOIS  GENT.  B.  CO. 
(Supreme  Oonrt  of  Iowa.    Jan.  SO.  1896.) 
AFnAL-^UDos's  Cbrtifioats— TiKB  or  Maktmo 

AVD  FlUKO. 

Tbe  certificate  of  the  judge,  authorized 
by  Code,  fi  3173,  in  case  of  an  appeal,  where  the 
amount  in  controversy  is  less  than  $100;  must  be 
made  and  filed  when  the  case  is  decided  and 
jnd^ent  entered. 

Appeal  from  district  court  O'Brien  coun- 
ty; Scott  M.  Ladd.  Judse. 

John  F.  Buncombe  and  T.  F.  Ward,  for  ap- 
pellant.   Boles  &  Roth,  for  appellee. 

KINNE,  J.  This  action  was  brought  to 
recover  double  damages  for  killing  hogs. 
The  amount  In  controversy  does  not  exceed 
$100;  hence  the  case  comes  to  this  conrt 
upon  a  certificate  of  the  trial  Judge.  Code, 
$  3173.  It  appears  that  Judgment  was  en- 
tered in  tbe  district  court  on  October  10, 
1894.  Tbe  certificate  was  made  and  filed 
on  tbe  11th  of  October,  1894.  Under  repeat- 
ed holdings  of  this  court,  this  was  too  late. 
Tbe  cmiflcate  must  be  made  when  the 
cause  Is  decided  and  Judgment  entered. 
Hershfield  v.  Bank,  39  Iowa.  699;  Schultz 
V.  Holbrook.  86  Iowa,  572,  53  N.  W.  285; 
Foye  V.  Walker,  62  Iowa,  252,  17  N.  W.  494; 
Nicely  V.  Bogers,  39  Iowa,  441;  Brown  v. 
Grundy  Co,  78  Iowa,  562.  43  N.  W.  529, 
We  cannot,  therefore,  consider  tbe  questions 
thus  certified.  Dismissed. 


KOHNetal.  v.  JOHNSTON  et  al.  (two  casei). 

(Snpreme  Court  of  Iowa.    Jan.  30.  1896.) 
Fraudulent  Cosvitjlitgbs— Uhrbcordbd  Chat. 

TBL  MOXTSAOB  —  IhTBHT  —  RbBDTTAL 
BVIOBKOB — IXHTBOOTIOXS. 

1.  In  a  proceeding  to  chat^  defendant  gar- 
nishee with  certain  property  alleged  to  belong 
to  codeCendantM,  plaintiff's  debtors,  it  appeared 
that  Uie  garnishee  received  from  the  codefend- 
ants  a  mortgage  on  their  stock  of  goods;  that  it 
was  kept  from  record  for  a  year,  during  which 
piaintiu  sold  codefendants  goods,  believing  that 
their  stock  was  unincumbered;  that  the  gar- 
nishee stood  in  intimate  relation  to  codefeud- 
nnts:  and  that  the  mortga^  was  not  recorded 
until  he  learned  that  a  claim  was  about  to  be 
prosecuted  against  them.  Beld,  that  the  (jnes- 
tion  whether  there  was  an  agreement  not  to  re- 
cord the  mortgage  was  ftir  the  jury. 

2.  It  Ib  error  to  admit,  in  rebuttal,  pleadings 
in  prior  cases  arainst  the  same  parties,  whore 
they  contain  uotniug  to  meet  any  claim  or  state- 
mentn  made  by  the  witnesses  of  the  opposite 
parties. 

3.  Instructions  must  be  construed  together, 
and  where  objections  ursred  to  them  seTerally 
are  removed  by  such  eomitrnction,  the  objections 
-vUl  not  bs  considered. 


I    Api>ea1  from  district  court,  Tama  county; 
John  B.  Caldwell,  Judge. 

This  is  a  gamlsbment  proceeding,  in  wtalcb 
plaintiffs  are  seeking  to  hold  W.  F.  Johnston 
as  garnishee,  to  pay  the  amount  of  a  Judg- 
ment they  hold  against  W.  S.  Johnston  &  Co.. 
W.  S.  Johnstcm.  and  Wesley  Johnston,  by 
reason  of  bis  holding  certain  property  which, 
it  is  claimed,  belongs  to  the  Judgmoit  de- 
fendants. The  gamisbee  made  answers  which 
were  controverted  by  plaintiffs,  and  a  trial 
was  had  to  a  Jnry  upon  the  Issues  thus  made, 
resulting  in  a  verdict  and  Judgment  for  the 
plaintiffs,  from  which  the  garnishee  appeals. 
Beversed. 

W.  H.  Stivers  and  j;  W.  WlUett  for  ap- 
pellant. Struble  &  Stlger,  for  appellees. 

DEBHEB,  J.  Mareta  1,  1882,  tbe  fq;>pel- 
lees  commenced  an  attachment  salt  against 
the  firm  of  W.  S.  Johnston  ft  Co..  and  caiued 
the  appellant  herein  to  be  garnished  as  a 
supposed  debtor  of  Johnston  &  Co.,  or  as 
holding  property  belonging  to  tbe  firm.  Tbe 
appellant  answered,  denying  any  indebted- 
ness to  the  defendants  In  the  main  snit,  and, 
furtber,  statlAg  that  od  March  4,  1891,  the 
firm  was  indebted  to  him  and  others  in  a 
sum  In  excess  of  $5,000;  and  that  on  that 
day  it  executed  a  chattel  mortgage  npoa  Its 
stock  of  goods  to  secure  tbia  Indebtedness; 
that  on  the  18th  day  of  Febmsiy,  1892.  said 
indebtedness  remaining  unpaid,  he  tocdc  pos- 
session  of  the  property  covered  by  the  mort- 
gage, and  was  holding  the  Bsme  to  secure  the 
amount  due,  as  well  as  the  further  sum  of 
$325,  rent  due  him  for  the  use  of  the  store 
building  in  which  the  goods  were  kept  Af- 
terwards this  part  of  the  ansmr  was  amend- 
ed, the  gainiabee  therein  stating  that  on  the 
29th  of  Febraaiy,  1892,  and  before  the  serv- 
ice of  garnishment,  he  had  an  accounting 
with  the  Arm,  and  it  was  agreed  in  this  set- 
tlement that  he  (the  garnishee)  should  take 
the  goods  In  p^ment  of  the  Indebtedness  dne 
him,  which  was  accordingly  done,  and  all  tbe 
indebtedness  canceled,  and  that  at  tbe  time 
of  the  garnishment  be  was  the  absdnte  own- 
er of  the  goods.  The  ptaintlffs,  who  are  the 
appellees,  controvotlng  these  answers,  al- 
leged that  the  inunlshee's  mortgage,  while 
executed  March  4,  1891,  was  not  filed  for 
record  until  Febmary  18,  1892,  and  that  dur- 
ing all  the  intervening  time  It  was  concealed 
from  plaintiffs,  and  its  existence  carefully, 
willfully,  and  fraudulently  concealed,  fbr  the 
purpose  of  enabUng  tbe  firm  which  encuted 
It  to  purchase  goods  on  credit,  and  to  have 
a  credit  It  did  not  in  fact  possess,— all  of 
which  was  pursuant  to  a  parol  and  secret  un- 
derstanding, between  tbe  appellant  and  the 
firm,  that  such  mortgage  should  not  be  re- 
corded. They  further  alleged  that  they  sold 
tbelr  goods  to  the  firm,  for  tbe  purchase 
price  of  which  this  suit  was  brought,  with- 
out notice  of  the  mortgage,  bellevhig  that  th» 
firm  owned  the  stock  of  w|iicli  it  jwas  pos- 
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Kssed  free  from  any  Inoumbrances;  thattlie 
firm  had  no  other  property  subject  to  execn- 
tloD  except  Its  stock;  and  tbat,  at  tbe  time 
of  tlie  garnishment,  It  was  In  fact  insolvent. 
Tbejr  further  stated  in  tiielr  pleading  tbat  the 
aliened  settlement  between  tbe  gflmisheeand 
tbe  Arm  of  Johnston  &  Oo.  was  simply  a  de- 
Ttce  to  defraud  plaintiffs,  and  hinder  them 
In  tbe  collection  of  their  claim.  It  was  also 
charged  that  W.  F.  Johnston,  the  garnishee, 
purposely  withheld  his  mortgage  from  the 
records,  with  tbe  purpose  and  Intent  that 
Johnstu  &  Co.  might,  through  the  credit 
vhlcb  th^  won  enabled  to  obtahi  by  rea- 
son of  the  concealment  of  the  mortgage,  pnr* 
chue  goods,  and  add>  the  same  to  their  stock, 
and  thus  Increase  the  value  of  the  garnishee's 
KCDTlty.  Each  and  all  of  these  statements 
nd  claims  of  the  plaintiffs  were  denied  by 
the  ganilsbee.  Such  were  tbe  Issues  on  which 
Ae  rase  was  tried.  We  bare  stated  them 
with  some  particular!^.  In  <H:der  that  the 
questions  presented  may  be  the  better  un- 
derstood. Tbe  gamlabee,  at  tbe  conclusion 
of  the  plalntlflbi*  evidence,  moved  the  court 
tm  a  verdict  in  bis  favor,  nils  motion  was 
ovemded,  and  exception  taken.  It  Is  now 
tnststed  that  the  court  was  in  error  In  Its 
ruling.  We  do  not  And  It  necessary  to  deter- 
mine the  questlrai  presented,  on  acMKnmt  of 
the  final  decision  which  must  be  had;  and  as 
tbe  case  will  be  retried  It  is  better  that  we 
express  no  opinion 
2.  The  plaintiffs  were  permitted  to  intro- 
doce  In  rebnttal,  and  to  read  In  evidence,  tbe 
petltlotta,  notices,  writs,  and  returns  in  two 
nues.  brought  against  the  firm  of  Johnston 
£  Co..  on  the  18th  and  10th  days  of  Febm- 
uy.  188i^  respectively,— one  by  Ella  G.  Pbll< 
fin,  administratrix,  and  tbe  other  by  the 
l^iledo  Savings  Bank.  Tbe  petitions  In  each 
rase  recited  tliat  defendants  had  disposed 
of  their  property  with  Intent  to  defraud  their 
creditors.  None  of  these  piyiers  were  prop- 
erly received  in  rebnttal,  for  there  was  noth- 
ing in  tbeia  which  met  any  claim  or  state- 
ment which  had  previously  been  made  by 
tbe  garnishee  or  his  witnesses.  Nor  do  we 
think  they  were  competent  or  material  for 
any  purpose:  Tbe  gamlsfaee  had  recorded 
hte  mortgage  and  taken  possession  of  the 
stock  of  goods  before  either  action  was  com- 
menced,  and  as  to  one  of  t^em,  there  Is  no 
Bbowing  that  the  gamiahee  knew  that  it  was 
ettber  commenced  or  threatened  at  the  time 
be  recorded  his  mortgage.  Appellees  claim 
tfaey  show  the  Indebtedness  of  Johnston  A 
Co.,  but  this  Is  cleariy  Incorrect,  as  they 
•ire  meraly  ex  parte  statements  of  supposed 
creditors.  It  Is  Inristed  that  these  fnraished 
ibo  motive  for  recording  the  mortgage;  but 
we  have  seen  that  thto  cannot  be  so,  be- 
muse  the  mortgage  was  recorded  before  tbe 
petttinu  were  tiled  or  any  proceedings  bad. 
It  Is  probable  that  the  fact  that  such  suits 
w«e  bniQght  or  contemplated  before  tbe 
iianilsbee  recorded  his  mortgage  might  be 
"hown.  If  snch  fact  woe  known  to  him,  but 


the  pleadings,  notices,  writs,  and  returns  fUed 
and  issued  in  the  case  were  entirely  Irrelevant 
and  immaterial  to  tbe  issues  presented.  In 
view  of  some  of  the  statements  made  in  tbe 
pleadings,  we  cannot  say  ttkt  th^  admis- 
sion was  without  prejtidice. 

S.  In  the  fifth  Instruction  tbe  court  told 
the  jury.  In  substance,  tbat  if  tbe  garnishee 
withheld  his  mortage  from  the  records,  pur^ 
Buant  to  a  secret  undCTstandlng  between  the 
parties  thereto,  for  the  purpose  of  enabling 
Johnstrai  &  Oo.  to  obtain  credit,  and  that 
plaintiffs  wAi  their  goods  to  Johnston  A  Co.. 
believing  that  th^  were  the  owners  of  the 
merchandise  of  whicb  they  were  possessed, 
free  of  Incumbrance^  and  that  tbe  garnishee 
kept  his  mortgage  from  tbe  record  for  the 
purpose  of  not  Impairing  the  credit  of  the 
firm,  then  the  transaction  was  fraudu^t. 
In  the  eighth  instruction  he  said  that,  if  the 
mortgage  was  withheld  from  the  record  by 
the  garnishee  tor  tbe  punwse  of  maintaining 
the  credit  of  Jcdmston  &  Co.,  and  to  lead 
parties  who  dealt  with  them  to  believe  that 
their  stock  was  free  fi-om  incumbrance,  and 
that  plaintiffs  were  induced  to  give  credit 
when,  otherwise,  they  would  not  have  done 
so,  had  the  mortgage  beiHi  recorded,  then 
the  mortgage  would  be  ^udnlent,  whether 
there  was  an  understanding  between  the  par- 
ties tbat  the  mortgage  should  not  be  re- 
corded or  not  In  tbe  Seventh  InBtructlon 
the  court  said,  in  effect,  tbat  if  the  mort- 
gage was  n<A  recorded  by  reason  of  an  over^ 
sight  ot  inadvertent,  and  not  pursuant  to 
an  understanding  between  tbe  parties,  and 
without  any  Intent  to  maintain  tbe  credit 
of  Jfriinston  &  Ga.  Uien  their  verdict  should 
be  for  the  defendant.  It  is  Insisted  that 
these  Instructions  were  contradictoiTt  mis* 
leading,  and  confusing,  that  the  fifth  has  no 
evidence  In  Its  support,  and  that  the  eleventh 
casto  the  burden  of  tiiowlng  the  validity  of 
the  mortgage  upon  the  garnishee.  We  do 
not  think  either  of  these  positions  are  ton- 
able.  The  instructions  are  not  in  conflict, 
but,  when  construed  togetha>,  are  harmoni- 
ous.- They  not  only  present  tbe  plaintiffs* 
theoiT  of  the  case,  but  the  d^endant's  as 
well,  and  are  entlr^y  consistent,  as  we  un- 
derstond  them.  Tbe  eleventh^  does  not  re- 
late to  the  burden  of  tbe  proof.  ^Is  mat- 
ter was  covered  in  another  Instmctlon  with 
reference  to  where  the  bnrdoi  was,  and  there 
Is  no  rule  better  settled  in  tbe  law  Umn 
that  all  the  instructions  should  be  oMiBidered 
and  construed  together.  When  this  Is  done 
in  this  case,  there  is  no  room  tor  tbe  objec- 
tions urged.  It  is  further  cmtended  that 
there  is  no  evidence  to  support  the  fifth  para- 
graph. It  must  be  confessed  that  It  Is  some- 
what meager,  and  yet  we  do  not  think  there 
was  such  a  lack  of  it  as  to  Justify  us  in 
saying  that  there  was  none  from  which  tbe 
jury  might  have  found  Its  vwdlct  Oounsel 
for  appellant  cite  Meyer  v.  Houck  (Iowa)  52 
N.  W.  236,  to  support  of  their  contention. 
It  may  be  well  to  observe,  withreferen(;^  to 
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this  csoe,  that  the  rule  announced  ttamln 
iB  lyntarently  mlBapprehended  by  attorn^a 
who  practice  at  this  tuir.  The  doctrine  of 
HclntUla  of  erldence,  aa  apjdled  to  that  caae, 
relates  to  the  'powen  and  dntles  of  trial 
conrts,  and  not  as  to  the  rule  to  be  ap- 
plied when  the  case  reaches  this  court  Tbla 
luu  bem  fully  explained  heretofore  In  the 
caaea  of  PhllUpa  t.  PbUUps  (Iowa)  61  N.  W. 
1071;  Berer  t.  Bpantfv  (Iowa)  ei  N.  W. 
1072. 

We  look,  theut  ta  the  testiuMmy,  and  find 
that  It  tenda  to  show  tiiat  the  garnishee  la 
a  careful  and  prudent  buslneaa  man:  that 
lie  haa  had  much  to  do  with  chattel  mart- 
insea,  and  nndonbtedly  nndrastood  the  effect 
of  pladns  on  recrad  one  which  secured  a 
debt  amonntUiK  to  a  large  part  of  the  Talue 
of  the  stock  covered  thereby;  that  he  bad 
prerlouaiyh^d  a  mortgage  upon  this  same 
stock,  which  be  ^d  not  record;  that  the  gar- 
iriahee  stood  In  intimate  rations  to  the 
memb«s  of  the  firm,  and  had  an  office  In 
the  store;  and  that  the  stock  of  goods  was 
practically  all  the  property  owned  by  the 
flim  or  fbt  todlTldnal  members  thereof.  The 
garnishee  te stifled,  with  reference  to  the 
recording  of  the  mortgage,  as  follows:  *^t 
was  on  the  morning  of  the  18th 'that  I  heard 
B«ne  threats  of  prosecntlon  being  commen- 
ced on  the  Philips  dalm  agabut  W.  8. 
Johnston  &  Oo.  It  was  the  Philips  claim. 
When  I  heard  of  that  prosecution  being  com- 
menced against  them  on  the  Philips  claim. 
It  Immediately  occurred  to  me  that  I  had  a 
chattel  mortffnge  on  the  stock.  1  don't  know 
aa  I  Tunembv  how  much  It  was.  I  suppose 
I  did,  and  I  atxm  afterwarda  put  It  vpon 
record.  I  was  Informed  the  prosecution  was 
about  to  be  commenced.  There  had  no  suit 
been  commenced  at  the  date  of  the  record- 
ing of  my  mortgage.  There  was  nothing 
served  on  me  beftwe  It  was  recorded.  The 
moment  I  heard  ot  the  prosecution.  I  did  not 
Bt^  to  ask  any  questions.  I  wait  and  look- 
ed the  matter  up,  and  fotud  It  was  not  on 
record,  and  1  put  It  on.  *  *  *  No  one  In- 
formed me  of  the  threatened  prosecution  of 
the  Philips  claim.  I  simply  overhead  It." 
In  view  of  all  this  evidence,  and  some  other 
which  might  be  detailed,  we  cannot  say  that 
the  Jury  was  not  jiutifled  In  Inferring  an 
agreement  between  the  parties  not  to  record 
the  mortgage,  although  all  parties  to  the 
Instrument  expressly  denied  that  there  was 
such  an  agreement.  The  cases  of  Goll  v. 
Miller,  87  Iowa,  426.  54  N.  W.  443.  and  Falk- 
er  V.  Llnehan.  88  Iowa.  641,  55  N.  W.  603. 
shed  light  upon  this  question.  We  are  not 
to  be  understood  as  Indicating  our  views  as 
to  what  the  verdict  should  have  been.  Our 
conclusion  Is,  simply,  that  there  was  enough 
evidence  on  the  question  of  the  agreement 
not  to  record  to  take  the  case  to  the  jury. 
For  the  «Tor  planted  out  In  thp  sdmisslon  of 
(Evidence,  the  Judgment  Is  reversied. 

KINNB,  J.,  took  no  part 


IOWA  STATE  SAT.  BANK  v.  OOONBOD. 
(Supreme  Court  of  Iowa.  Jaa.  30,  1896.) 
Equitable  Moktqaob— Evidbkcb. 
It  ai^^eared  that  tin  land  in  question  once 
belonii^  to  defendant;  that  It  was  sold  to 
plaintiff  under  a  mortgage  foreclosare  sale;  that 
plaintiff  agreed  that  If  no  redemption  were 
made  the  land  might  be  sold  on  bucd  terms  as 
would  reimburse  it  for  all  claimB, — the  balance. 
If  any,  to  so  to  defendant;  that  defendant  aban- 
doned a  design  to  redeem,  and  permitted  the 
premises  to  go  to  a  deed;  tbat  defendant  re- 
mained in  possession  of  the  laud  as  a  tenant; 
and  that  written  leases  were  entered  Into  by  the 
IMirties  for  several  eucceaBiTe  yean.  Stfid,  that 
the  evidence  failed  to  show  an  equitable  mort- 
gage as  claimed  by  defendant. 

Appeal  from  district  court,  Audubon  coun- 
ty; N.  W.  Macyv  Judge. 

The  plaintiff  commenced  this  action  to  re- 
cover a  balance  of  rents  due  upon  a  writ- 
ten lease  of  certain  farm  lands  In  Audubon 
county.  The  defendant  filed  an  answer  and 
cross  petition  in  equity,  by  which  she  sought 
to  establish  an  equitable  mortgage  lien  upm 
the  land.  The  cause  was  heard  as  In  eq- 
uity, upon  the  issue  made  In  the  cross  peti- 
tion, and  the  district  court'  determined  that 
the  defendant  failed  to  estobllsh  any  Inter- 
est In  the  land.  Hie  defendant  appeals. 
Affirmed. 

Theo.  F.  Myers  and  F.  B.  Brainard,  for  ap- 
pellant  Andrews  ft  Quina,  tor  app^lee. 

ROTHBOCK,  J.  The  plaintiff  bank  Is  lo- 
cated at  Burlington,  In  this  state;  and  the 
defen&uit  and  her  husband,  8.  D.  Goonrod. 
formeriy  resided  In  that  vldnl^.  TbB  bus- 
band  was  a  customer  of  the  bank,  and  be- 
came indebted  to  It  He  had  no  property 
clear  of  incnmlnances,  and  the  bank  to6k  sec- 
ond mwtgages  on  the  land  In  controversy, 
and  other  lands  In  Audubon  county.  As  to 
one  or  two  tracts,  the  security  taken  was 
not  In  the  form  of  mortgages,  but  the  tak- 
ing up  of  contracts  made  by  S.  D.  Goonrod 
for  the  purchase  of  Uutd.  Thestt  transac- 
tions commenced  In  the  year  1876,  and  In  the 
year  1879.  <?o(nirod  was  Indebted  to  the 
bank  In  tbe  sum  of  neariy  97,000.  and  all  of 
that  sum  waa  a  Hen  upon  the  land,  tither  by 
mortgages  made  directly  to  the  plalnttft,  or 
by  the  buying  In  of  prior  Hens  for  the  pur- 
chase money  of  the  land.  The  plaintiff  com- 
menced an  actton  on  one  of  Its  mortgages, 
and  a  decree  of  foreclosure  waa  ottered  Au- 
gust 31,  1879.  A  special  executhm  was  Is- 
sued, and  the  land  was  sold  thereim  to  the 
plaintiff,  and  In  pursuance  thereof  a  lUwrllTs 
deed  was  made  to  the  plaintiff.  This  pro- 
ceedlDg  Involved  most  of  the  land  upon 
which  the  nlainUff  had  Uena.  One  or  two 
other  foreclORures  were  had  upon  nmtracts 
taken  np  by  the  plaintiff,  but  th^  need  not 
be  specially  mentioned.  Indeed,  It  is  un- 
■  necessary  to  make  any  further  statement  of 
facts  than  that  S.  D.  Ootmrod  In  1878  con- 
veyed to  his  wlfft  whatever  Interest  he  had 
In  that  part  of  the  land  aas(  In  controvomy. 
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Tbe  sole  question  to  be  determined  Is  wheth- 
er the  deed,  under  tbe  foreclosure  above 
mentioned,  should  be  held,  under  the  evi- 
dence, to  be  an  equitable  mortgaga    The  de- 
fendant seta  forth  her  claim  In  her  cross  pe> 
titlon  aa  follows:   "That  about  the  year 
18T9,  the  said  S.  D.  Ooonrod  being  financially 
embarrassed,  the  said  S.  D.  Coonrod  and  de- 
fendant entered  Into  the  following  agree- 
ment, with  and  at  the  request  of  plaintiff, 
to  wit:    That  plaintiff  should  foreclose  the 
Sl.OOO  mortgage  hereinbefore  mentioned,  and 
Bhoold  obtain  a  sheriff's  deed,  under  such 
foreclosure,  to  thp  lands  included  in  said 
mortgage,  and  should  hold  said  lands  In 
tz^Bt  for  this  defendant,  and  the  rent  and 
profit  of  said  land  were  to  be  applied  as  fol- 
lows:   First,  to  the  payment  of  8  per  cent 
annual  Interest  on  the  entire  debt  of  the 
said  S.  D.  Coonrod  to  plaintiff,  and  the  bal- 
mce.  If  any,  towards  the  extinguishment  of  1 
aald  debt    And  it  was  further  agreed  that  ' 
wben  an  advantageous  sale  of  said  land  { 
conld  be  made,  that  same  should  be  sold  I 
by  plaintiff,  and  all  of  the  proceeds  of  such 
sale,  over  and  above  the  Indebtedness  of  said 
8.  D.  Coonrod  to  plaintiff,  with  8  per  cent 
anwtiai  Interest  thereon,  should  be  paid  to 
this  defendant  And  it  was  also  agreed  that 
this  defendant  should  hav^  tbe  privilege  and 
right  to  redeem  said  land,  or  any  portion 
thereof  not  sold  by  plaintiff,  at  any  time 
she  saw  .fit  so  to  do,  before  all  of  said  lands 
had  been  sold  by  plaintiff."    The  plaintiff 
obtained  Its  sheriff's  deed  to  the  land  on  the 
28th  day  of  February,  1831.  and  this  action 
to  recover  for  the  rent  of  the  land  waa  com- 
meoeed  on  the  15th  day  of  February,  1892. 
Daring  all  that  tliiif.  or  for  nine  aucceasiTe 
years,  op  to  and  Including  the  year  1880,  the 
plaintiff  and  the  defendant  entered  Into 
written  leaaea,         which  the  defendant 
agreed  to  pay  a  money  rent  to  the  plaintiff 
for  the  use  of  the  land.   There  is  not  one 
word  in  all  these  leasee  from  which  It  can 
be  inferred  that  the  defendant  claimed  any 
legal  or  equitable  ownership  in  the  land,  or 
in  the  proceeds  of  the  sale  of  it  by  the  plain- 
tiff, in  case  such  sales  should  be  made.  And 
durlag  that  time  the  defendant  made  char- 
ges against  plaintiff  for  Improvements  on 
the  land,  and  some  of  them  were  paid.  AU 
of  these  leases,  and  the  acts  of  the  parties 
tinder  them,  are  absolutely  Inconsistent  with 
any  other  conclusion  than  that  the  .parties 
regarded  the  plaintiff  as  the  absolute  owner 
of  the  land.    The  claim  that  the  plaintiff 
held  the  land  in  trust  for  the  defendant  Is 
founded  upon  oral  declarations  and  state- 
mrats  claimed  to  have  been  made  by  the 
officers  of  the  bank,  and  by  letters  written 
by  the  cashier  of  the  bank  to  S.  D.  Coonrod, 
and  by  Coonrod  to  tbe  cashier,  and  by  let- 
ters written  by  the  cashier  to  H.  W.  Hanna. 
The  evidence  of  oral  declarations  and  state- 
ments la  In  such  conflict  that  a  court  of 
equity  would  not  be  Justlfled  In  finding 
therefrom  that  the  sheriff's  deed  was  Intend- 


ed as  a  mortgage.  One  witness,  who  Is 
probably  aa  well  Informed  on  the  subject  as 
any  other  person,  and  who  collected  the 
rents  of  the  land,  testified  that  S.  D.  Coon- 
rod "admitted  at  all  times  that  the  m<»-tgage 
foreclosed  by  plaintiff,  on  which  the  deed 
was  Issued,  was  a  legitimate  debt,  and  that 
the  lands  In  controversy  were  the  lands  of 
plaintiff,  and  that  they  had  the  absolute  ti- 
tle thereto." 

The  district  court  made  special  findings, 
which  we  think  correct^  set  forth  the  ulti- 
mate facts,  as  established  by  the  evidence. 
The  findings  are  as  follows:  "(1)  That  In  the 
foreclosure  proceedings  against  the  prem- 
ises, for  the  rent  of  which  plaintiff  seeks  to 
recover,  and  the  sales  tberennder,  there  was 
no  fraud  or  Imposition  practiced  by  plaintiff 
upon  defendant,  or  upon  her  husband;  tbe 
plaintiff  at  that  time,  and  prior  thereto,  hold- 
1  Ing  valid  and  unpaid  mortgages  thereon.  (2) 
'  That  the  evidence  fairly  shows  that  tbe 
{  plaintiff  lesigned  and  proceeded  to  fore- 
I  close  certain  of  its  mortgages  up<m  said  prem- 
ises, but  did  not  desire  to  become  the  owner 
of  the  same  for  the  purpose  of  speculation, 
and  was  willing  and  offered  to  sell  said 
premises  to  defendant's  husband,  or  to  the 
defendant  herself,  or  to  another,  or  to  per- 
mit the  same  to  be  sold,  upon  such  terms.  In 
case  no  redemption  was  made,  whereby  tbe 
plaintiff  could  be  reimbursed  for  all  claims 
held  by  It,  including  Interest,  costs,  and  ex- 
penses, together  with  taxes  and  Hens  against 
the  land,  and  that  any  sum  above  such  an 
amount  the  defendant's  husband  or  herself 
should  have  the  benefit  of.  (3>  That  during 
the  time  allowed  for  redemption  the  defend- 
ant and  her  husband  abandoned  the  design 
to  redeem  from  the  sales  under  the  plalntltTs 
foreclosure  .proceedings,  and  so  notified 
plaintiff,  and  iwrmltted  the  premises  to  go 
to  deed  with  the  Intention,  If  they  were  able, 
to  repurchase  a  part  or  all  of  the  same,  upon 
such  terms  as  would  reimburse  plaintiff  as 
aforesaid  and  leare  something  for  them.  (4) 
That  in  pursuance  of  such  condusfon,  and 
the  conditional  offer  to  seli.  the  defendant 
and  her  husband  remained  In  possession  of 
said  premises  after  the  Hnme  had  gone  to 
deed,  and  thereafter  certain  written  leases 
therefor  were  entered  into,  but  that  the  evi- 
dence fails  to  show  that  the  deeds  to  plain- 
tiff, and  the  leases  for  said  premises,  are  In 
law  a  mortgage,  or  that  the  relation  of  mort- 
gHgor  and  mortgagee  existed  between  tbe 
plaintiff  and  defendant  after  the  expiration 
of  the  time  to  redeem,  or  that  either  so  re- 
garded the  transaction."  It  is  to  be  con- 
ceded that  there  are  some  lettei"«  written 
by  the  cashier  of  the  bank,  after  It  acquired 
title  by  the  deed,  to  the  effect  that  the  bank 
did  not  want  more  than  was  Justly  due  to 
it;  but  there  Is  no  evidence  that  the  parties 
understood  the  transaction  as  a  mortgage, 
or  mere  pledge  for  the  payment  of  the  mort- 
gage debt  It  is  a  familiar  doctrine  of  the 
law  that  any  conveyance  of  lands  which  is 
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Intended  merely  as  a  aocurlty  for  the  pay* 
ment  of  money  will  be  regarded  In  equity  as 
a  mortgage,  and  that  in  such  cases  the 
courts  are  not  limited  to  the  written  Instru- 
ment executed  1^  the  parties,  but  all  the 
facts  and  snrronnding  clrcnmstaoces  wilt  be 
taken  Into  consideration.  But  where  It  la 
sought  to  show  that  an  absolute  convey- 
ance by  deed  was  Intended  by  the  parties 
ae  a  mortgage  or  Uen  for  the  payment  of 
money,  the  character  of  the  Instrument  must 
be  shown,  by  clear  and  satisfactory  evidence 
that  the  deed  was  Intended  as  a  mortgage. 
These  principles  have  been  so  long  estab- 
lished that  no  citation  of  authorities  need  be 
made  In  their  support.  And  It  Is  aufflclent 
to  say  that.  In  all  the  cases  cited  by  appel- 
lant, not  one  ot  them  holds  that  such  a 
transaction  as  this  la  shown  to  be  by  the 
evidence  should  be  regarded  aa  an  equitable 
mortgage.  The  case.  In  Its  facts,  Is  more 
nearly  like  that  of  Dunn  v.  Zwllling  (Iowa) 
62  N.  W.  746,  than  any  to  which  our  atten- 
tion has  been  directed.  We  held  that  the 
transaction  Involved  In  that  case  created  an 
express  trusty  and  that  It  could  be  estab- 
Uidied  only  by  deed,  as  provided  In  section 
1934  of  the  Code.  We  do  not  dispose  of  this 
case  upon  that  ground,  for  the  reason  that 
the  evidence  falls  to  show  that  there  was  a 
resulting  or  Implied  trust,  as  claimed  by  the 
defendant  The  judgment  of  the  district 
court  la  affirmed. 


SMITH  V.  JACKSON. 

(Supreme  Court  of  Iowa.    Jan.  30,  1806.) 

Bono — DiBOHAROB— BvioBMOB  or  Employe  but— 
iKBTRncTloirs. 

L  A  writing  In  which  one  proioised  another 
that  for  six  months  he  would  not  use  intoxicat- 
ing liqnorn  does  not  tend  to  show  that  ttie  one 
making  the  promise  was  daring  such  time  in 
the  employ  of  the  other,  or  to  contradict  the 
Htatemeut  of  the  former  that  he  was  not  Id  snch 
employ. 

2.  A  bond  conditioned  for  the  payment  by 
an  agent  to  his  employer  of  all  money  he  shnuld 
receive  on  account  of  his  agency  is  discharged  by 
the  employer's  taking  the  agent's  note  in  full 
satisfaction  of  all  claims  under  the  bond,  and 
agreeing  to  return  the  bond;  there  having  been 
some  dispute  a«  to  the  amount  due,  a  higher 
rate  of  ioterest  being  provided  in  it  than  could 
otherwise  have  been  demiiaded,  and  it  also  hav- 
ing provided  for  attorney's  fees  in  case  of  suit. 

3.  An  instruction  that  defendant's  chiim 
that  certain  money  was  for  traveling  expenses 
was  not  sustained  need  not  be  given,  where,  un- 
der the  instrnctions  given,  H  would  not  avail  de- 
fendant If  snch  claim  was  sustained. 

Appeal  from  district  court,  Woodbury 
county;  A.  Van  Wagenen,  Judge. 

Action  at  law  on  a  bond  given  by  an  in- 
surance agent  to  secure  the  faithful  per- 
formance of  his  duties.  There  was  a  trial 
by  jury,  and  a  verdiet  and  Judgment  for  the 
defendant.    The  plalutifT  appeals.  Affirmed. 

Lewis,  Holmes  &  Beardsley,  for  appellant 
John  M.  Weaver,  for  v;>pellee. 


I  ROBIXSOX,  J.  On  the  8th  day  of  Octo- 
I  her.  1.SS8.  the  plaintiff  appointed  B.  E.  Hart- 
■  sook  an  agent  for  the  purpose  of  procuring 
,  applications  for  life  Insurance,  and  perfonn- 
tng  such  other  duties  as  should  be  Intrusted 
to  hfm.  The  bond  made  the  obligors  liable 
for  the  payment  to  the  plaintiff  of  all  money 
belonging  to  him  which  should  at  any  time 
be  received  by  Hartsook,  or  for  which  he 
should  be  liable,  and  ail  money  which  he 
then  owed  or  mlglvt  thereafter  owe  to  the 
plaintiff,  either  on  account  of  advances  to 
Hartsook,  or  otherwise.  The  bond  further 
provided  that  Hartsook  should  faithfully 
discharge  his  duties  as  agent,  and  that  It 
should  continue  in  force  until  all  transac- 
tions under  the  agency  should  be  settled, 
and  all  liabilities  of  Hartsook  by  reason 
thereof  should  be  discharged.  The  bond 
was  ^gned  by  Hartsook  as  principal,  and 
S.  B.  Jackson  and  W.  W.  Byam  as  sureties, 
:  all  of  whom  are  named  as  parties  defendant. 
'  It  Is  claimed  by  the  plaintiff  that  prior  to 
;  the  20fh  day  of  May,  18:)0,  Hartsook  re- 
ceived money  which  belonged  to  the  plalutifT 
to  the  amount  of  $346,  and  that  on  that  date, 
as  evidence  of  the  amount  dne,  Hartsook 
;  gave  for  it  his  note;  that  prior  to  the  2.1d 
day  of  January,  1891,  he  received  tbe  fur- 
ther sum  of  $43,  for  which,  on  that  date, 
'  he  gave  tris  note,  as  further  evidence  of  the 
amount  due;  that  both  sums  were  received 
by  virtue  of  the  agency;  and  that  Hartsook 
has  wholly  failed  to  psy  them,  or  any  part 
of  them.  Judgment  Is  asked  for  tbe  amount 
stated.  The  defendant  Jackson  admits  the 
execution  of  the  bond,  but  denies  that  the 
notes  described  were  given  to  evidence 
amounts  due  the  plalntlir  by  virtue  of  the 
agency,  for  which  ttiere  Is  liability  on  the 
bcmd,  and  denies  all  liability  in  this  action. 
He  alleges  that  the  larger  of  the  notes  was 
given  in  full  settlement  and  discharge  of 
all  liability  of  Hartsook  and  his  sureties  on 
the  bond,  and  was  so  received  by  the  plaln- 
HflT.  upon  his  verbal  promise  to  cancel  an<1 
]  surrender  the  bond,  and  that  the  smaller 
i  note  was  given  after  the  agency  of  Hartsook 
was  terminated,  and  after  the  defendant  had 
been  discharged  from  liability  by  the  settle- 
ment stated,  for  an  individual  loan  mado 
to  Ebtrtsook,  which  had  no  relation  to  the 
agency.  Judgment  was  rendered  in  favor  of 
Jackson  for  costs.  The  trial  in  the  district 
court  was  against  Jackson  alone,  and  he  la 
the  only  one  of  the  defendants  who  appears 
to  be  Interested  in  this  appeal. 

1.  The  plaintiff  claimed  on  the  trial  that 
Hartsook  was  in  his  employment  as  agent 
when  the  $43  note  was  given.  That  claim 
was  denied  by  Hartsook,  as  a  witness;  and. 
to  affect  his  credibility  on  that  point  the 
plaintiff  offered  in  evidence  an  instrument  In 
writing,  of  which  tbe  following  is  a  copy: 
"New  York  Life  Insurance  Company.  Jan- 
uary 5,  6  p.  m..  1891.  For  the  period  six 
montlis  from  date  and  hour,  I  promise  G. 
A.  Smith  to  refrain  from  the  use  of  all  in- 
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toxlcatlng  Uquon,  wine,  wliisky,  or  beer. 
B.  E.  Hartsook."  The  defendant  made  to 
it  an  objection  in  words  as  follows:  "I  ob- 
ject to  it  your  honor,  for  the  reason  that 
no  such  purpose  appears  on  the  face  of  It, 
and  It  is  nothing  unusual  for  a  man  to  make 
a  promise  of  that  kind."  The  objection  was 
sustained,  and  the  writing  was  not  received 
as  evidrace.  The  objection  was  not  ex- 
pressed in  ordinary  legal  form,  but  It  was  to 
tbe  effect  that  the  writing  was  immaterial; 
and,  when  so  considered,  we  think  the  objec- 
tion was  well  founded.  The  writiDg  did  not 
show,  nor  tend  to  show,  that  ELai-tsook  was 
In  tbe  employment  of  the  plaintiff  when  it 
was  made.  It  did  not  tend  to  contradict 
the  statements  of  Hartsook,  and  nothing  in 
the  case  made  It  relOTaut  to  the  issues  pre- 
sented. Eren  If  the  objection  might  have 
been  overruled  for  informality,  no  prejudice 
could  have  resulted  from  the  exclusion  of 
the  writing.  . 

2.  Tbe  appellant  complains  of  errors  in  the 
portion  of  charge  which  stated  the  issues, 
with  respect  to  certain  dates.  The  petition 
alleges  that  the  sum  of  943.  referred  to,  was 
received  "prior  to  January  23,  18dl,"  while 
tbe  charge  represents  the  plalntltTs  claim  to 
be  that  it  was  received  "prior  to  January, 
1881,"  omitting  tbe  day  of  the  month.  No 
prejudice  Is  suggested  as  likely  to  have  aris- 
en from  this  error,  and  we  think  it  was  im- 
material. The  petition  alleged  that  Hart- 
sook entered  upon  tbe  discharge  of  the 
duties  of  his  agency,  and  continued  in  tbe 
work  thereof  "until  about  the  1st  day  of 
March,  1890."  The  charge  alleged  that  the 
defendant  denies  "that  Hartsook  continued 
in  the  employ  of  the  plaintiff  after  March  1, 
1801."  The  pialntltf  complains  that  this 
made  it  appear  that  he  claimed  and  had 
asserted  that  Hartsook  remained  In  his  em- 
ployment nntil  that  date.  Although  he  did 
not  make  that  claim  In  hie  petition,  he 
stated,  as  a  witness,  that  the  eontract  of 
agency  had  never  been  terminated.  If  there 
was  error  in  the  ctiarge  in  tbe  I'cBpect 
claimed,  it  was  beneficial  to  the  plaintiff; 
but  the  charge  followed  the  answer  on  that 
point  exactly,  and  Is  not  open  to  tbe  objec- 
tion made. 

3.  In  tbe  fifth  paragraph  of  the  charge 
the  court  instmcted  the  Jury  that  "tht;  mere 
taking  of  a  note  as  evidence  of  the  amount 
due  from  the  defendant  Hartsook  to  tbe 
plaintUT,  Smith,  would  not  release  defendant 
Jackson,  nor  would  it  bind  him  to  pay  the 
Interest  provided  in  the  note,  nor  attorney's 
fees."  By  the  sixth  paragraph  the  Jury 
were  told  that  if  the  $346  note  given  by 
Hartsook  was  In  full  satisfaction  of  all 
claims  imder  the  bond,  and  the  plaintiff  at 
the  time  agreed  to  return  the  bond,  the 
plaintiff  could  not  recover.  It  Is  Innieted 
that  the  sixth  paragraph!  Is  erroneous,  and 
that  both  cannot  be  correct  Tbe  fifth  was 
la  the  interest  of  the  plaintiff,  and  be  has 
BO  ground  to  complain  of  it.   We  are  of  tbe 
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opinion  that  the  portion  of  tbe  sixth  ob- 
jected to  is  correct.  Tbe  note  referred  to 
was  payable  on  demand,  but  provided  for 
interest  at  the  rate  of  8  per  cent,  per  an- 
num, and  for  an  attorney's  fee  in  case  of 
suit  It  appears  that  there  was  some  dis- 
pute In  regard  to  the  amount  due.  That 
was  settled  by  the  giving  of  tbe  note.  A 
liigher  rate  of  Interest  than  could  have  been 
demanded  before  was  provided  for,  and  also 
the  fees  of  an  attorney  in  case  of  suit  We 
think  this  was  sufficient  as  a  consldeiatlMt 
for  the  release  of  the  bond.  Whether  the 
note  of  Hartsook  alone  was  more  valuable 
than  the  claim  against  Ms  bondsmen  was  a 
question  for  the  parties,  and  not  for  the 
courts,  to  determine. 

4.  The  appellant  complains  of  the  refusal 
of  the  court  to  give  an  Instruction  as  fol- 
lows: "(1)  Yon  are  instructed  that  under 
the  evidence  herein  you  cannot  allow  any 
amount  as  traveling  expenses  to  Hartsook. 
The  claim  of  defendant  Jackson  that  some 
or  all  of  the  f34G  note  was  for  traveling  ex- 
penses is  not  sustained."  Hartsook  testi- 
fied ttutt  he  did  not  consider  that  the  $346 
note  was  for  a  Just  debt,  because  It  was 
virtually  for  traveling  expenses,  which  be 
says  the  plaintiff  bad  verbally  agreed  to  al- 
low. No  objection  was  made  to  this  testi- 
mony, although  it  was  not  relevant  to  any 
issue  presented  by  the  pleadings.  It  wa» 
necessarily  excluded  from  the  consideration 
of  the  Jury,  but  not  specially  referred  to  in 
the  charge  given.  The  Jury  were  Instructed 
that  money  advanced  or  loaned  to  Hartsook 
for  the  purpose  of  paying  his  traveling  ex- 
penses while  following  tbe  business  of  the 
agency,  or  In  any  way  to  assist  Mm  In  car-, 
r7iDg  out  the  business  of  the  agency,  would 
come  within  the  terms  of  the  bond,  and 
would  be  sums  for  which  the  defendant 
would  be  liable.  This  was  all  the  plaintiff 
was  entitled  to  ask  on  the  point  to  which  It 
referred,  and,  with  other  portions  of  the 
charge,  clearly  defined  the  duty  of  tbe  Jury 
with  respect  to  traveling  expenses. 

5.  It  is  said  the  verdict  is  not  sustained 
by  tbe  evidence.  That  was  conflicting,  and, 
on  some  vital  issues,  more  witnesses  testified 
for  the  plaintiff  than  for  the  defendant.  But 
testimony  was  given  which,  If  credible,  fully 
sustains  the  verdict,  and  It  was  within  tbe 
province  of  the  jury  to  determine  the  value 
of  the  evidence  given  for  each  party.  We 
are  not  authorized  to  set  aside  the  Judgment 
for  want  of  evidence,  and  do  not  find  any 
ground  for  disturbing  tt  Affirmed. 


EAOLB    IRON    WORKS  v.  TOWN  OF 
GUTHRIE  CENTER. 
(Supreme  Court  of  Iowa.    Jan.  81,  1896.) 

CONTBAOT — COHBTBDOnOIt — GdARAKTT    OF  QUAK- 
TITT— ISTBBFRSTATIOS. 

PlainUiTB  gnaran^  to  furnish  a  certain 
quantity  of  water  oer  day,  from  wells  to  be  eon- 
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Htracted  for  defendant,  waa  not  coDtrolled  by  de- 
fendant's apecificationa,  containing  statementa 
as  to  tbe  distance  and  depth  of  the  water-beaiins 
strata,  and  a  requirement  that  the  wellB  shonld 
be  sunk  to  a  certain  average  depth.— such  state- 
ments being  merely  for  the  information  of  bid- 
dera,  and  not  meaning  that  any  nnmber  of  wells 
would  produce  the  specified  quantity, — where  It 
also  appeared  that  plaintiflF,  after  abandoning 
the  work,  acknowledged  its  obligation  to  furnish 
said  quantity,  and  tnere  waa  evidence  that,  if 
the  wells  had  been  properly  conatrncted  to  said 
average  depth,  the  aud  qnaotity  would  have 
been  obtained. 

Appeal  from  district  court,  Ontbrie  county; 
J.  H.  HendcrBon,  Judge. 

Action  at  law  to  recover  a  balance  alleged 
to  be  due  to  the  plaintiff  upon  a  contract  to 
construct  waterworks  for  the  defendant. 
There  was  a  trial  by  Jury,  and  a  Terdlct  and 
Judgment  tor  the  defendant  Plaintiff  ap- 
peals. Affirmed. 

Bishop,  Bowen  &  filemlug,  for  appellant. 
B.  B.  Sayles  and  F.  O.  Blnkson.  for  appdlee. 

UOTHKOCK,  J.  1.  It  la  conceded  that  the 
defendant  baa  not  paid  the  full  contract  ptice 
for  constructing  tbe  waterworks.  The  de- 
fense Is  founded  upon  tbe  claim  that  the 
plaintiff  did  not  perform  Its  agreement. 
This  involves  a  construction  of  the  written 
contract.  The  defendant  had  plans  and 
specifications  prepared,  and  invited  bids 
from  contractors.  The  plaintiff  was  the  suc- 
cessful bidder.  It  Is  not  necoMsar^-  to  »et 
out  the  Bpeciflcatlons  and  contract  In  full. 
It  Is  conceded  that  the  works  put  In  by  the 
plaintiff  did  not  and  would  not  meet  the  re- 
quirements of  the  Bpeciflcatlons,  for  the  rea- 
Mou,  mainly,  that  the  supply  of  water  was 
Insufficient  to  meet  the  stipulated  require- 
ments; and  we  wJU  set  out  that  part  of  tbe 
writings  which  has  ref««nce  to  the  suffi- 
ciency of  the  water  supply.  That  part  of 
the  specifications  which  refers  to  that  sub- 
ject Is  as  follows:  "The  contractors  for  the 
well  or  wells  will  furnish  their  own  specifi- 
cations and  plans  of  the  system  which  tliey 
propose  to  use,  said  system  to  furnish  at 
least  600.000  gallons  of  good  water  per  24 
boui-s,  actual  test.  Said  system  will  be  at 
an  average  depth  of  35  feet  (tbe  depth  of 
the  water-bearing  strata  is  about  25  feet, 
and  wells  driven  In  the  locality  hare  driven 
about  lo  feet  below  this  depth  wllhnut  pass- 
ing through  the  strata,  IndicatiuK  that  tbe 
depth  of  the  water  vein  is  at  least  15  feet). 
The  test  of  tbe  well  or  wells  will  t>e  of  the 
name  duration  as  the  test  of  the  pumping 
machinery.  The  contractor  for  the  water 
supply  is  to  guaranty  the  supply.  Tbe 
woi^lug  of  the  well  or  welln  will  l)e  subject 
to  the  same  condition  as  shown  in  the  nen- 
eral  remarks  at  the  end  of  the  specifications 
on  pumping  machinery.  •  •  The  stip- 
ulation in  the  coiitnu-t  with  reference  to  the 
water  supply  is  as  follows:  "Said  second 
party  [the  plaintiff]  also  agrees  to  furnish  a 
system  of  wella  which  said  second  party 
shall  guaimnty  to  fumtoh  a  mjf^y  of  at  least 


500,000  gallons  of  good  water  per  24  hotirs 
for  fire  and  culinary  purposes." 

It  is  argued  on  t>ehalf  of  tbe  plaintiff  that  Ita 
gnaranty  to  furnish  a  sufficient  supply  of  wa- 
ter la  controlled  by  that  part  of  the  specifica- 
tions which  we  have  above  set  out.  We  do  not 
concur  In  such  a  construction  of  the  contract. 
Tbe  specifications  do  not  undertake  to  give 
the  capacity  of  the  water-bearing  strata. 
That  part  of  the  specifications  Is  no  more 
than  a  statement  for  the  Information  of  bid- 
ders. The  representation  that  drive  wells 
had  been  put  down  In  that  locality,  and  wa- 
ter obtained,  was  not  an  undertaking  that 
any  numtier  of  drive  wells  would  supply 
500,(X)0  gallons  of  water  daily;  and  we  sup- 
pose that  the  guaranty  was  exacted  because 
tbe  securing  of  the  water  supply  was  a 
matter  of  doubt.  The  plaintiff  abandoned 
the  work  without  furnishing  a  sufficient  sup- 
ply of  water,  and  the  defendant  refused  to 
accept  the  work  as  a  completed  Job.  The 
thongbt  tliat  the  plaintiff  had  compiled  with 
Its  contract  did  not  occur  to  Its  officers  until 
some  time  after  It  ceased  to  do  any  work 
on  the  plant  The  defendant  insisted  that  it 
should  be  completed,  and  In  several  tetters, 
written  afterwards,  the  plaintiff  in  tbe  most 
positive  terms  acknowledged  Its  obligation 
to  fnrulsh  a  snfflclent  supi^y  of  water  to 
fulffil  its  guaranty.  To  make  Its  oUIgatlfm 
and  promise  emphatic  It  used  the  followlug 
language  In  one  of  Its  letters:  "We  have 
determined  to  give  you  a  half  milUcm  gal- 
lons of  water  a  day  if  we  have  to  run  a  pipe 
from  Des  Moines  to  do  It  As  soon  as  we 
are  i-eady,  we  will  put  on  force  enough  to 
make  the  changes  In  a  very  short  time,  and 
without  the  least  inconvenience  to  your  wa- 
ter supply."  PlalntlflTs  counsel  claim  that 
the  contract  should  receive  that  construction 
I  which  will  best  effectuate  the  Intention  of 
the  parties,  and  they  cite  Clark  on  Contracts, 
51M>.  591,  as  follows:  "Oreatcr  regard  Is  to 
be  had  to  tbe  clear  Intent  of  the  parties  than 
any  particular  words  which  they  may  have 
usetl  In  the  expression  of  their  intent.  If 
tbe  meaning  is  not  clear,  the  court  will  con- 
sider the  circumstances  under  which  the  con- 
tract was  made,  the  subject-matter,  the  re- 
lation of  the  parties,  and  the  object  of  the 
agreement,  in  order  to  ascertain  tbelr  in- 
tention, and  for  this  purpose  parol  evidence 
Is  admissible."  If  we  should  apply  tbeae 
rules,  it  Is  very  plain  that  the  proper  con- 
struction of  this  contract  Is  that  the  plain- 
tiff's guaranty  was  absolute. 

Complaint  Is  made  of  the  refusal  to  give 
instructions  to  tbe  Jury  asked  by  the  plain- 
tiff, and  for  Instructions  given  by  tbe  court 
ou  its  owJi  motion.  In  the  view  we  take  of 
this  contract,  there  was  no  error  prejudicial 
to  plaintiff  in  the  matter  of  the  charge  to 
the  Jury.  It  api>ear8  that  the  court  gave 
some  force  to  that  part  of  the  speciflcatlona 
which  we  iiave  alxive  set  out,  and  Instructed 
the  Jury  that  If  the  plaintiff  sunk  tbe  wellH 
to  an  average  depth  of  86  feet  it  waa  a 
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compliance  with  the  contract.  We  tliluk 
Ibis  was  more  favorable  to  the  plaintiff  than 
was  warranted  by  the  contract;  but,  even 
under  that  instmctlon,  tbe  evidence  support- 
ed tbe  fluding  of  a  verdict  that,  if  the  plain- 
tiff had  properly  constructed  wells  to  that 
avenge  d^th  from  the  surface  of  the 
^nnd,  the  supply  of  water  would  have 
been  sufficient.  The  supply  was  attempted 
to  be  obtained  by  a  number  of  drive  wells. 
While  one  of  them  might  fumlah  sufficient 
water  tor  the  ordinary  purpose  of  a  dwell- 
iDg  honae,  when  alt  of  them  were  connected 
with  the  steam  pump  the  water  pumped  was 
mixed  with  sand  so  that  It  Injured  and  dam- 
aged the  pumping  machinery.  The  town,  be- 
ing wltboDt  an  adequate  supply  of  water, 
sunk  four  open  wells,  wblch  relieved  the  sit- 
oation  to  some  extent 

There  was  evidence  tending  to  show  that 
the  pvojDer  manner  to  obtain  a  supply  of  wa- 
ter was  to  sink  a  well  about  2S  feet  In  di- 
ameter, and  wall  It,  part  of  the  depth,  with 
brick  laid  Id  cement,  to  keep  out  quicksand; 
and  a  witneas  was  asked  to  estimate  the  cost 
ct  such  a  well.  The  plaintiff  objected  to 
this  evidence,  and  the  objection  was  over^ 
mied,  and  we  think  the  ruling  was  right. 
There  are  other  questions  made  by  counsel 
which  we  do  not  think  demand  special  con- 
sldcfatlon.  We  discover  no  error,  and  the 
Jadgment  of  tlie  district  court  Is  afllrmed. 


OUTAR  et  al.  v.  MINNESOTA  THRB8HBR 
MANUF-G  CO. 
(Sufveme  Court  of'  Iowa.   Jan.  SI,  1806.) 

ArPKjtL — ASSIOSMBHT  OP  ElUtOBS — WhEN  TOO 

1.  An  sKigoment  of  error  that  the  trial 
court  erred  in  Bustaining  a  demurer  is  not  snf- 
Sdently  specific  to  be  conBldered. 

2.  An  aasifniment  that  the  court  erred  in 
aofltofaiing  a  motion- for  default  and  JudgmeDt, 
and  to  strike  an  ameoded  and  substituted  peti- 
tion, is  not  sufficiently  specific 

Appeal  from  district  court,  Po3k  county;  0. 
P.  Uolmee,  Judge. 

Action  at  law  to  recover  commissions  for 
the  sale  of  a  threshing  machine  and  engine. 
A  demurrer  to  the  original  petition  was  bub- 
rained  on  the  20tb  day  of  October,  18&4,  and 
plaintiffs  were  given  15  days  in  which  to  fur- 
ther plead.  On  October  27th  they  filed  an 
amended  and  substituted  petition.  The  de- 
fmdantfliereupou  moved  tostrike  the  amend- 
ed and  substituted  petition  from  the  files,  and 
for  a  default  and  Judgment  on  the  cause  of 
action  set  out  in  the  original  petition.  This 
motion  was  sustnlned,  and  judgment  was  en- 
tered dismissing  the  petltioD.  at  plalntlCte' 
costs,  and  plaintiffs  appeal.  Afllrmed. 

John  McLennan,  0.  C  Dowell,  and  B.  G. 
Albert,  for  appeUanta.  St  JcAin  &  Stevw- 
son  for  app^ee. 

DBBMER,  J.  In  the  original  petition  Che 
plaintUb  state  tbat  tbey  are  entitled  to  a 


commission  for  the  sale  of  a  thresher  and  m- 
glne  to  one  Fred  Wolfe,  under  and  by  virtue 
of  a  certain  written  contract  made  and  en- 
tered Into  by  and  between  the  plaintiffs,  on 
the  one  part  and  by  the  defendant  through 
its  agent  W.  S.  H.  Brady,  on  the  other.  A 
demurrer  to  this  petition,  based  upon  three 
distinct  grounds,  was  sustained,  and  plaintiffs 
were  given  15  days  to  further  plead.  There- 
after they  filed  what  was  denominated  "an 
amended  and  substituted  petition,"  In  which 
they  pleaded  that  they  were  entitled  to  a 
commission  for  the  sale  of  the  machine  to 
Wolfe,  under  and  by  virtue  of  a  parol  con- 
tract entered  Into  between  themselves  and 
the  defendant  through  Its  agent,  Brady,  aft- 
er the  written  contract  referred  to  In  the 
original  petition  was  executed.  The  defend- 
ant thereupon  filed  a  motion  for  a  default  and 
Judgment  on  the  cause  of  action  stated  In  tlfe 
original  petition,  and  to  strike  the  amended 
and  substituted  petition  from  the  flies.  This 
motion  was  based  upon  three  grounds,  as 
follows:  First  the  amendment  was  not  filed 
In  time;  second,  the  substituted  petition  Is  in 
no  sense  an  amendment,  but  an  endeavor  to 
state  an  original  and  dlflSerent  cause  of  action; 
third,  the  substituted  petition  is  not  an 
amendment  to  the  original  cause  of  action, 
but  Is  Irrelevant  thereto.  This  motion  was 
sustained,  and  plaintiffs  appeal.  The  first  as- 
signment of  error  is  as  follows:  "The  court 
erred  in  sustaining  defendant's  demurrer  to 
the  petition."  This  assignment  is  not  sufi3- 
ciently  specific  to  enable  us  to  consider  any 
question  with  reference  to  the  ruling.  Town 
of  Waukon  v.  Strouse,  74  Iowa,  547,  38  N. 
W.  408.  If  the  assignment  was  sufficient, 
there  was  no  error  because  the  plaintiffs 
elected  to  plead  over,  thus  waiving  the  ruling 
on  the  dnnurrer.  The  second  assignment  Is: 
"The  court  erred  in  sustaining  defendant's 
motion  for  a  default  and  Judgment,  and  to 
strike  plaintiffs'  amended  and  substituted  pe- 
tition." It  will  be  noticed  that  the  motion 
was  a  double  one,— First  for  default  and 
Judgment  on  original  petition;  and,  second, 
to  strike  the  amended  and  substituted  peti- 
tion,—and  that  there  were  three  grounds  for 
the  motion.  Under  repeated  rulings  of  this 
court  the  assignment  is  not  sufficiently  spe- 
cific. State  V.  Harbach,  78  Iowa,  475.  43  N. 
W.  272;  Leeklns  v.  Nordyke  Sc  Marmon  Co., 
(56  lown.  471,  24  N.  W.  1,  and  authorities  dted. 
Indeed,  the  statute  itself  Is  plain  on  this 
point.  Code,  9  3207:  "*  •  •  Among  sev- 
eral points  In  a  demurrer  or  in  a  motion 
*  *  *  It  must  designate  wblch  is  relied  up- 
on as  an  error.  And  the  court  will  only  re- 
gard errors  which  are  assigned  with  the  re- 
quired exactness.  *  •  •"  Should  we  hold, 
however,  that  the  questions  argued  by  counsel 
are  correctly  presented,  we  are  not  prepared 
to  say  that  the  court  so  abused  its  discretion 
that  we  ought  to  Interfere.  The  rule  Is  that 
the  discretion  lodged  In  the  trial  court  with 
reference  to  allowing  rejecting  amendments 
will  only  be  Interfered  with  when  snbstantlal 
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pr^udlce  bas  malted  to  the  party  com- 
plaining.  Fnlmer  t.  Fnlmer,  22  Iowa,  2S0. 
It  fa  not  enough  to  slmidy  show  error  In  a  ml-' 
ing  of  this  kind;  prejudice  mnat  also  appear. 
There  Is  no  ihowlng  of  anbatantlal  prejudice 
In  thla  case.  lYne,  the  plalnturs  wore  com- 
•  pelled  to  par  the  coata  of  the  propeedlng,  tmt 
this  th^  might  have  been  comp^ed  to  do 
had  the  amendment  been  allowed  to  stand. 
The  third  aafdgnm«it  la  aa  fcdlows:  "The 
court  erred  In  Altering  Judgment  agalnat  the 
plaintiffs  for  costs."  This  Is  Insnffldent. 
TombUn  T.  Ball,  4B  Iowa,  190.  The  remain- 
ing aa^gnmoit  Is  fliat  tiie  'Uxxart  OTed  In 
Btrikli^  plaintiffs*  ammded  and  sntwtituted 
petition  from  the  flies.'*  From  the  author^ 
ties  dted,  it  Is  apparent  that  ttals  does  not 
prerent  any  qoesUon  for  our  conalderatlon. 
As  none  of  the  asslgnmenti  of  error  are  suffi- 
ciently specific  to  "point  out  the  very  error 
objected  to,"  the  judgment  of  the  lower  oourt 
la  afflrmed. 


SMITH  et  at.     FARMERS'  TRUST  GO. 
(Snpreme  Court  ot  Iowa.  Jan.  31,  1896.) 

Co  STRAOT— PBRrORMASCB. 

A  contract  to  make  the  excavation  for  a 
building  onder  the  instrocUonfl  of  an  architect 

is  performed,  if  the  work  Is  done  aa  required 
by  the  architect,  aud  to  hiB  approval,  whether 
in  conformity  to  the  drawingB  made  or  not. 

Appeal  from  district  court,  Woodbury  coun- 
ty; Scott  M.  Ladd,  Judge. 

.\otloD  at  law  to  recover  an  amount  al- 
le^ed  to  be  due  for  an  excavation  made  for 
the  defendant.  There  was  a  trial  by  Jury, 
and  a  verdict  and  Judgmoit  for  the  plain- 
tiffs. The  defendant  appeals.  Affirmed. 

EiOhr.  Gardlnar  A  Lohr,  for  appellant 
Marsh  &  Henderson,  for  appellees. 

ROBINSON,  J.  On  the  17th  day  of  June, 
1893,  J.  W.  Smith,  one  of  the  members  of  the 
plaintiff  firm,  entered  into  an  agreouait  In 
writing.  In  which  he  undertook  to  remove 
dirt  from  ground  designated,  "under  the  In- 
rtructlonB  from  J.  W.  Martin,  architect,  re- 
movlnK  the  dirt  and  learlDg  the  ground  ready 
for  putting  In  the  walla  of  the  building  to  be 
erected  on  said  Kround,  also  excavating  for 
the  location  of  twller  and  engine,"  for  the 
sum  of  30  cents  per  cubic  yard.  Under  this 
contract  t,33.^>  euMc  yarda  of  earth  were  ex- 
cavated. The  plaintiffs  claim  that  the  con- 
tract was  entered  into  by  Smith  for  their 
benefit,  and  that  they  performed  the  work, 
and  are  entitled  to  recover  the  amount  of  the 
contract  price  remaining  after  allowing  cer^ 
tain  credits  due  the  defendant.  The  defend- 
ant admits  that  work  was  done  to  the  amount 
claimed,  but  avers  that  Smith,  when  he  en- 
tered upon  the  performance  of  the  contract, 
was  furnished  a  diagram  by  the  architect 
which  enabled  the  plaintiffs  to  determine  the 
iiuantity  of  dirt  that  should  be  excavated,  but 
that  he  carelessly  and  negligently  removed 


146  cubic  yards  of  dirt  mom  than  waa  re- 
quired Iqr  the  diagram,  and  that  the  ezceas 
should  be  deducted  from  the  amount  which 
the  plalntUEs  are  entitled  to  reooref.  The  de- 
fendant, by  wKj  of  ootmterelalm,  states  that. 
In  consequence  of  the  excessive  part  of  the 
excavatiott,  bride  and  atone  wwk  ot  the  value 
of  $183.62,  in  addition  to  the  r^ular  con- 
tract price  of  the  building  for  which  the  ez- 
caTatI<m  waa  made,  became  neceasary,  and 
that  It  waa  provided  and  paid  tor  by  the  de* 
fendant.  Credit  fbr  the  amount  so  paid.  In 
the  sum  stated,  la  asked.  The  verdict  and 
judgmoit  for  the  plaintiffs  was  for  the 
amount  of  their  claim. 

1.  The  defendant  aaked  the  court  to  in- 
stmct  the  jury  aa  follows:  "It  Is  Immaterial 
whether  J.  W;  Martin,  fhe  architect  in 
charge,  accepted  as  satisftictory  the  work 
done  tfs  the  plalntMb^  under  the  omtract  In 
controversy,  If  you  find  from  the  evidence 
that  the  work  was  cardessly  and  negligently 
done,  and  not  according  to  the  contract,  and 
If  you  further  find  that  said  acc^tance  was 
made  by  the  architect  In  Ignorance,  on  the 
part  of  the  defendant,  that  the  work  vnu 
not  done  according  to  the  contract"  The  tn- 
Btmctlon  aaked  waa  refused,  and  ot  that  rul- 
ing the  defendant  complains.  The  Inatrue- 
tlon  waa  erroneous  In  virtually  stating  that 
the  acts  of  the  architect  perfmned  In  the 
line  of  hla  dutjr  were  not  binding  upon  the 
defendant  The  plaintiffs  were  required  to 
do  the  work  under  the  Inatmetlons  of  Martin, 
and  were  required  to  do  what  he  demanded. 
If  they  did  what  he  instructed,  and  be  ap- 
proved what  was  done,  the  contract  waa  per^ 
formed  on  thdr  part,  and  the  defeidant  win 
not  be  beard  to  complain.  So  fiu  aa  the 
plaintiffs  were  cmicemed,  It  was  Immaterial 
whether  the  architect  required  the  excava- 
tion to  be  made  according  to  the  idana  pre- 
pared ftv  the  building  or  not  ^RierefWe^  ig- 
norance on  the  part  of  the  defendant  that  the 
architect  had  sanctioned  a  departure  from 
the  plana  would  not  release  It  from  liability. 
We  conclude  that  the  Instruction  was  prop- 
erly refused. 

2.  On  the  trial  of  the  cause  a  diagram 
known  in  the  record  as  "Exhibit  1"  was  of- 
fered In  evidence  by  the  defendant  We  un- 
derstand that  the  diagram  was  of  the  requir- 
ed excavation,  and  that  it  showed  the  depth 
to  which  the  excavation  should  liave  been  car- 
ried invarlous  places.  The  defendant  claimed 
that  the  diagram  was  furnished  to  the  plain- 
tiffs for  their  use  In  doing  the  woi^,  and  that 
by  reason  of  carelessness  they  wrongfully 
failed  to  comply  with  the  diagram  and  made 
the  excavation  too  deep  In  places,  to  the  In- 
Jury  of  the  defendant  aa  atated.  The  plain- 
tlffs  deny  that  they  were  furnished  the  dia- 
gram as  stated,  and  claim  that  they  were 
required  to  work  according  to  a  sketch  of  the 
excavatitm,  which  was  not  sufficiently  specif- 
ic to  show  to  what  depth  the  earth  should 
be  removed.  There  was  evidence  which 
traided  to  support  each  of  these  confllctlBg 
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claims.  The  court,  upon  Its  own  motton,  snb- 
mltted  to  the  jury  Beverat  special  interroga- 
tories. In  response  to  the  first, .  the  jury 
found  that  Exhibit  1  was  not  famished  to 
the  plaintiffs.  In  response  to  the  third,  It 
found  that  the  plaintiffs  did  not  remore  more 
dirt  than  was  called  for  by  that  exhibit.  In 
respooBe  to  the  fourth,  it  found  that  the 
plalnttfto  had  knowledge  as  to  the  different 
depths  to  which  they  were  required  to  dig 
from  the  sidewalk  grade  throughout  the  ex- 
cavation, but  bad  no  means  of  knowing  the 
sidewalk  grad&  In  response  to  the  fifth  ape- 
elal  Interrogatory,  the  Jury  found  that  the 
number  of  cubic  yards  of  dirt  the  plaintiffs 
were  required  by  the  contract  to  excavate 
was  1.335;  and  In  response  to  the  sixth.  It 
found  that  no  extra  brick  or  stone  work  was 
required  In  the  foundation  on  account  of  the 
remoTal  of  too  much  dirt  The  appellant  con- 
tends that  some  of  these  findings  are  con- 
trary to  the  CTldenee,  and  that  some  are  in 
irreconcilable  conflict  with  each  other.  There 
was  much  erldence  toiding  to  show  tliat  Bx- 
blblt  1  was  not  furnished  to  the  plaintiffs, 
and  that  the  sketch  which  they  had  referred 
to  the  grade  of  the  sidewalk  as  a  guide,  but 
did  not  fix  that  grade.  These  findings  must 
be  regarded  as  fully  supported  by  the  erl- 
dence.  The  facts  in  regard  to  the  third  spe- 
cial finding  are  not  so  clear.  It  refers  to  Ex- 
hibit 1  only,  while  a  dvll  engineer  testified 
that.  In  making  an  estimate  of  the  excavation 
required,  he  used  that  exhibit  and  another, 
marked  "Elxhlblt  2,"  and  fMmi  them  ascw- 
tained  that  the  number  of  cubic  yards  re- 
quired to  be  taken  out  was  but  1,189.  Nei- 
ther of  these  exhlUts  la  before  us,  but  If  It 
be  conceded  that  Exhibit  1  furnished  suf- 
ficient Information  to  warrant  the  conclusion 
of  tbe  Miglneer,  and  that  the  special  finding 
was  erroneous,  it  does  not  follow  that  the 
Judgment  should  be  set  aside.  As  we  have 
seen,  tbe  pUlntlffe  were  required  to  do  tbe 
work  under  the  Instructions  of  the  architect, 
and  not  in  acoordtnce  with  Exhibit  1.  It 
was,  therefore,  wholly  Immaterial  whether 
more  dirt  was  removed  than  that  diagram 
reqolred,  if  the  architect  did  not  instmct 
the  plaintiffs  to  follow  it.  The  fact  to  which 
ttie  special  interrogatory  was  directed  was 
not  controlling,  and  prejudice  could  sot  have 
resulted  from  the  error.  If  any,  in  the  view 
the  Jury  took  of  the  evidrace  with  regard  to 
It.  It  la  Insisted  that  the  fifth  special  find- 
ing is  erroneous.  Whether  It  Is,  depends  upon 
tlie  contract  referred  to  In  the  Interrogatory, 
and  that  must  have  been  tbe  one  into  which 
Smith  entered,  the  plaintiffs  were  not  Inter- 
ested in  any  other  contract;  and  if  they  ex- 
cavated the  number  of  cubic  yards  ct  earth 
which  the  architect  required,  and  no  more, 
the  fifth  qwdal  finding  Is  correct,  and  the 
same  Is  true  of  the  sixth.  For.  If  the  plain- 
tiffs removed  no  more  earth  than  was  requir- 
ed by  the  architect,  th^  did  not  remove  too 
much,  and  extra  Inick  aud  stone  could  not 
have  been  reqidrad  by  any  fault  on  tltelr 


part  This  view  of  the  fifth  and  sixth  spe- 
cial interrogatories  Is  authorized  by  the  rec- 
ord, and  Is  the  one  which  the  Jury  appear  to 
ttave  taken.  If  this  be  true,  and  we  must 
presume  that  It  was,  their  answers,  were  au- 
thorized by  the  evidencew 

8.  We  do  not  find  any  ground  for  conclud- 
ing that  the  special  findings  and  verdict  of 
the  Jury  were  the  result  of  passion  or  preju- 
dice, as  suggested  by  the  appellant.  There 
was  much  and  irreconcilable  conflict  In  the 
evidence  on  moat  of  the  material  Issues  In 
tbe  case,  and  we  think  the  conclusions  of  the 
Jury  with  respect  to  all  Important  issues 
were  fully  warranted.  There  was  consider- 
able evidence  tending  to  show  that  the  bot- 
tom of  tbe  excavation  was  too  low  In  places, 
and  that  In  one  part  it  liad  been  partially 
filled  with  looae  dirt  But  the  work  was  done 
under  the  personal  supervl^on  of  the  archi- 
tect and  there  was  evidence  to  the  effect 
that  he  directed  and  approved  It  In  most 
respects,  the  variations  iKtween  the  bottom 
of  the  excavation  and  the  desired  levels  were 
inconsiderable,  and  some  of  the  evidence  tend- 
ed to  show  that  the  ground  had  been  in  part 
filled  In  or  made  by  d^raslts  of  loose  earth 
or  rubbish  of  various  kinds,  and  that  the 
plaintiffs  were  not  responsible  for  the  con- 
dition of  the  places  where  such  deposits 
were  found.  After  a  careful  reeding  of  the 
entire  record,  we  conclude  that  there  is  no 
sufllcient  reason  for  disturbing  the  Judgment 
of  the  district  court  and  it  is  afflrmed. 


HUBBELL  V.  AVENUE  INV.  CO.  et  al. 
(Supreme  Coart  of  Iowa.   Jan.  31,  lfi96.) 
Reckiveks— Appointment  bt  Stifulatiom. 

1.  Code,  I  2803,  providing  for  the  appoint- 
ment of  a  receiver,  under  certain  condltionB,  in 
foreclosure  actions,  during  tbe  pendency  of  the 
action,  does  not  orevent  the  appointment  of  a 
receiver  under  stipulation  of  the  parties,  during 
the  period  for  redemution. 

2.  A  stipulation  in  a  mortgage  for  the  ap- 
pointment 01  a  receiver,  in  case  of  foreclosure, 
to  receive  the  rents  and  uroGts  during  the  [)erioa 

,  for  redemption,  to  be  applied  on  the  mortgage 
:  debt,  is  valid. ' 

3.  Such  a  stipulatloo  is  binding  oo  a  subse- 
Quent  grantee  of  the  mortgaged  premises. 

Appeal  from  district  court  Polk  county; 
S.  F.  BalUett,  Judge. 

Action  to  foreclose  a  mortgage,  and  for  ttie 
appointment  of  a  receiver.  Judgment  for 
plaintiff,  and  the  defendants  appealed.  Af- 
firmed. 

O.  a  A  0.  L.  Nourse.  for  appellants.  Read 
A  Read,  for  appellee. 

GRANGER,  J.  The  action  Is  to  foreclose 
a  mortgage  given  by  L.  W.  Goode  on  real  es- 
tate in  the  city  of  Des  Moines,  to  secure  the 
sum  of  116,000,  with  interest  Prior  to  the 
commencement  of  this  action,  the  real  es- 
tate was  conveyed  to  the  Avenue  Investment 
Company.  The  following  is  a  provision  of 
the  mortgage:  "In  case  of  a^foreclosure  of 
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this  mortKase  under  any  of  Its  provisions,  It 
Is  hereby  a^eed  that,  on  filing  the  petition 
for  such  foreclosure,  a  receiver  shall  be  ap- 
pointed to  take  char^  of  the  mortgaged 
premises  at  once,  and  to  hold  possession  of 
the  same  until  the  debt  Is  fully  paid  and  the 
time  of  redemption  expires,  and  all  rents  and 
profits  derived  from  said  premises  shall  be 
applied  on  the  debt  secured  hereby."  The 
plaintiff,  on  the  filing  of  the  petition,  asked 
for  the  appointment  of  a  receiver,  and,  up- 
on a  showing  made,  a  receiver  was  appolnt- 
1^.  A  judgment  was  entered  for  plaintiff 
for  the  amount  due  on  the  note  against  L. 
W.  Goode  and  the  Avenue  Investment  Com- 
pany, which  had  assumed  payment  of  the 
notes  lu  Its  purchase,  and  a  decree  was  en< 
tered  for  the  sale  of  the  real  estate.  The 
decree  also  continued  the  appointment  of  the 
receiver  until  the  debt  was  paid,  or  during 
the  period  of  redemption.  The  question  for 
our  consideration  is  as  to  the  validity  of  the 
order  continuing  the  receiver.  The  showing 
for  the  continuance  of  the  receiver,  aside 
from  the  stipulation  In  the  mortgage,  was 
by  affidavit,  of  which  the  plaintiff  filed  six, 
each  fixing  the  value  of  the  property  at  $16,- 
000.  The  defendant  filed  eight  affidavits,  in 
which  the  value  was  fixed  at  from  $33,000 
to  935,000.  The  mortgage  was  given  to  se- 
cure a  part  of  the  purchase  price  of  the  prop- 
erty, the  purchase  price  being  (19,000.  The 
amount  of  the  Judgment  entered  was  $17,- 
633.83.  The  land  had  been  sold  for  the  tax- 
es of  1802,  and  the  amount  was  included  in 
the  Judgment.  The  defendant  Goode  is  con- 
ceded to  be  insolvent,  but  there  Is  no  show- 
ing as  to  the  investment  company  that  had 
assumed  payment  of  the  notes.  It  will  be 
seen  that  It  was  a  matter  of  dispute,  and. 
we  think,  of  doubt,  whether  the  property 
would  be  sufficient  to  pay  the  Judgment,  in- 
dependent of  the  rents  and  profits,  which 
were  pledged  as  part  of  the  security.  Ap- 
pellants' main  contention  against  the  action 
of  the  court  is  based  on  section  2903  of  t-he 
Code,  which  is  a  provision  reciting  facts  and 
conditions  under  which  the  court  may  ap- 
point a  receiver  to  take  charge  of  and  con- 
trol property,  under  Its  direction,  "during 
the  pendency  of  the  action";  and  It  la  claim- 
ed that  the  action  Is  pending,  within  the 
meauing  of  the  section,  only  till  the  Judg- 
ment Is  entered.  We  think  a  controlling 
fact  in  the  case  Is  the  contract  of  the  par- 
tins.  The  section  permits  this  appointment, 
independent  of  the  agreement  of  the  parties,  if 
the  facts  exist  under  which  such  an  appoint- 
ment Is  authorized.  There  is  nothing  In  the 
section  to  restrict  the  right  of  parties,  pend- 
ing an  action,  to  stipulate  for  the  appoint- 
ment of  a  receiver,  or  of  the  court  to  ap- 
point one  on  such  stipulation.  Nor  is  mere 
anything  In  the  section  Intended  to  deny  any 
right  to  the  court  or  to  the  parties,  as  to  a 
receiver,  that  would  have  existed  had  the 
section  not  been  adopted.  Now,  we  think 
It  Is  not  to  be  seriously  questioned  that. 


without  the  section,  the  court  could,  by  a 
stipulation  of  the  parties,  place  the  property 
in  the  hands  of  a  receiver,  to  be  held  un- 
der its  direction.  And  It  seems  to  us  equal- 
ly clear  that  the  parties  could,  by  contract, 
when  the  property  was  pledged  as  security, 
settle  the  conditions  on  which  It  should  be 
preserved  and  applied.  The  parties,  In  mak- 
ing, the  contract,  seem  to  have  been  in  auch 
doubt,  as  to  the  sufficiency  of  the  property 
as  security,  as  to  provide  that  if  proceed- 
ings to  foreclose  should  be  commenced  a  re- 
ceiver should  take  the  rents  and  profits,  and 
apply  them,  and  otherwise  preserve  the 
property,  under  the  direction  of  the  court. 
We  see  nothing  In  such  a  contract  that  is 
unconscionable  or  against  public  policy;  nor 
do  we  see  why  It  should  not  be  enforced  as 
the  parties  Intended.  The  investment  com- 
pany took  the  property  burdened  with  the 
Incumbrance  and  Its  conditions.  The  Judg- 
ment Is  sfflrmed. 


CLARK  V.  RAYMOND  et  aL 
(Supreme  Coort  of  Iowa.   Feb.  1.  1806.) 

QUNISBHBNT— COITPLIOTINO  CLAIHB — PKIORITIKS. 

Plaintiff,  B  Judgment  credits,  obtained  a 
decree  setting  aside,  as  fraodulra^  a  deed  by 
the  debtor,  and  adjudging  that  the  rents  of  the 

property  so  conveyed  (which  accmed  In  1890 
and  1891)  were  subject  to  plaintiff's  Judgment, 
"if  taken  by  dae  proceas  of  law,"  but  that  plain- 
tiff had  no  lien  thereon.  Subaequentlv  plain- 
tiff gamlflbed  W.,  in  whose  possession  tne  rents 
were.  D.  Intervened,  claiming  the  fnnd  on  the 
ground  that  be  had  rerovered  judgment  againat 
defendant  in  1892.  and  bad  garnished  W.  be- 
fore the  notice  was  served  in  plaintiff's  case: 
but  he  failed  to  show  whether  he  bec^imp  » 
creditor  of  defendant  before  or  after  the  fraud- 
ulent deed  was  made,  or  that  the  same  was  in- 
valid aa  to  him.  Held,  that  plaintiff's  claim  was 
entitled  to  priority  over  that  of  D. 

Appeal  from  district  court,  Harrison  coun- 
ty; F.  R.  Gaynor,  Judge. 

This  Is  a  proceeding  to  subject  certain 
money  alleged  to  l>elong  to  John  M.  Ray- 
mond to  the  payment  of  a  Judgment  against 
him  In  favor  of  the  plaintiff.  The  money  Ih 
in  the  hands  of  John  W.  Woods  &  Sons,  and 
they  were  garnished,  and  the  matter  was 
tried  upon  the  answer  of  the  garnishees,  and 
upon  the  claims  of  other  creditors  of  Ray- 
mond who  intervened  In  the  action.  The 
case  was  heard  by  the'  court,  and  the  money 
in  the  bands  of  the  garnishee  was  awarded 
to  the  plaintiff,  and  the  Intervraiers  appeoL 
Affirmed. 

S.  H.  Cochran,  for  appellants  D.  Tucker 
and  L.  H.  Tucker.  J.  S.  Dewell,  for  John  W. 
Woods  &  Sons,  garnishees,  and  appdlants 
Lucius  Raymond  and  Rebecca  Raymond. 
Roadifer  &  Arthur  and  J.  W.  Bambart,  for 
appellees. 

ROTHROCK,  J.  This  is  a  contest  between 
creditors  of  J.  M.  Raymond  for  the  rents  of 
certain  lands  formerly  owned  by  him.  and 
which  at  one  time  he  conveyed  to  his  son 
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li.  B.  Ri^moDd.  The  ocmtroTen^  la  reaXky 
BupitlemeiitatT  to  the  case  of  Clark  t.  Bay- 
mond.  S6  Iowa,  WU  68  N.  W.  KHt.  We  need 
not  copy  the  oi^od  in  that  case  here,  bnt 
this  oplniim  wUl  not  be  nndontood  by  the 
readw  vitbont  reference  to  the  opinion  on 
the  other  case.  Pending  that  case  the  rents 
of  the  land  In  controrersy  were  placed  in 
the  hands  of  ScHm  W.  Woods  A  Sons,  who, 
we  understand,  are  bankers.  The  money 
Cot  a  time  held  by  than  as  aecmrity  or 
indemnity  to  soretlss  on  a  snpoisedeaa  bond. 
It  appears,  however,  that  the  sureties  are 
no  longu  liable  on  the  bond;  and  the  ap- 
peal, as  to  the  gamlsbees,  Is  without  any 
merit  now.  if  It  ever  had  any.  It  Is  claim- 
ed In  behalf  of  a^itellants  that  they  ahoQld 
bare  been  allowed  attom^s  fees  and  ex- 
penses Incurred  In  the  case.  We  think  the 
facts  show  that  Ihey  are  not  entitled  to  such 
clalma  The  pnq;>osltlon  demanda  no  dlscus- 
Bion.  And  the  same  may  be  said  of  the  ap- 
peal of  Rebecca  Raymond  and  Lucius  Ray- 
mond. Tb^  are  clearly  shown  to  have  no 
light  to  the  fund.  It  wpears  In  the  main 
case,  above  cited,  that  they  were  fraudulent 
grantees  of  J<din  H.- Raymond.  S.  H.  Coch- 
ran Is  a  party.  His  claim  to  the  sum  of 
$000  aC  the  mon^  Is  no  longer  matter  of 
dispute^  and  need  not  be  considered. 

The  only  real  controTwsy  In  the  case  arto- 
es  between  the  plaintiff,  on  one  side,  and  the 
interreneia  D.  Tneka  and  Lncloa  Tucker, 
on  the  other  side.  After  the  main  case  was 
determined  In  this  court,  the  pl&iatlff  caused 
an  execution  to  issue  on  her  original  Judg- 
ment against  John  H.  Raymond,  and  John 
W.  Woods  ft  Sons  were  ^mlshed  as  debt- 
ors of  the  defendant  In  executlcm.  At  about 
the  same  time,  D.  Tndcer  caused  an  execu- 
tlon  to  issue  upon  a  Judgment  which  she 
held  against  John  H.  Raymond,  and  Lucius 
Tncker  caused  encntlon  to  issue  In  his  favor 
Dpon  a  Judgment  against  nid  John  M.  Ray- 
mond. Woods  &  Bona  were  gamished  on  these 
two  ezecntlons,  and  the  notices  of  garnish- 
ment were  served  before  the  notice  was 
glvMi  in  the  plalntlfTa  case.  There  Is  no  dis- 
pute that  If  the  money  was  the  property  of 
John  M.  Raymond,  and  the  plaintiff  and  the 
two  Tuckers  were  ordinary  Judgment  cred- 
itors, the  Tuckers  would  be  first  in  right 
But  it  Is  claimed  In  behalf  of  L.  W.  Clark 
that  she  acanlred  a  right  to  the  fund  be- 
cause she  was  plaintiff  In  the  main  action, 
and  she  refers  to  the  oplni<»i  in  that  case  as 
suppmtlng  her  contention.  We  think  the 
decidon  In  that  case  not  only  does  not  give 
the  plaintiff  a  lien  on  the  fund,  but  It  ex- 
pressly denies  that  right.  It  Is  necessary  on- 
ly to  quote  the  following  from  the  opinion: 
The  rents  and  profits  ct  the  real  estate,  the 
eonveyances  of  which  are  set  aside,  are  sub- 
ject to  the  payment  of  the  Judgment,  if 
taken  Xiy  due  process  of  law,  but  the  plain- 
tiff has  no  Ben  upon  them."  If  the  Judg- 
ment of  the  district  court  can  be  sustained, 
it  must  be  upon  some  other  ground  than 


that  above  considered.  It  spears  that  the 
lent  of  the  land  In  continversy  accrued  In 
the  years  1890  and  18&1.  The  Judgments  of  D. 
and  Ludns  Tncker  against  Raymond  were 
rendered  In  1802.  But  there  is  not  one  word 
in  this  wb<^  record  showing  whether  the 
Tuck«8  were  nnditors  of  Baymond  when 
the  fraudulent  deed  was  made.  And  there 
is  no  showing  that  the  fraud  had  any  ref- 
erence to  any  claim  held  by  Tuckers  against 
Baymond.  For  aught  that  appears,  the  debts 
wore  contracted  after  the  conveyance,  l^ls 
was  the  record  and  evidence  which  the  court 
below  was  called  to  pass  upon,  and  It  was 
held  that  the  plaintiff  was  entitled  to  priw*- 
ity,— we  suppose,  upon  the  ground  that  she 
wsB  an  existing  creditor,  and  the  Tuckers, 
being  intervraers,  failed  to  show  when  tiielr 
debts  were  cmtracted,  and  that  as  to  them 
the  conveyance  of  the  land  was  valid,  nils 
queatkm  is  urged  in  argument  by  counsel 
for  sppellees  and  the  subject  Is  not  mention- 
ed In  the  argmnent  In  reply.  Under  these 
circumstances,  we  are  not  disposed  to  dis- 
turb the  Judgment  of  the  district  court,  and 
It  is  aflirmed. 


CHICAOO,  M.  &  ST.  P.  BY.  CO.  v. 
STABKWEATUEB.  Street  Com- 
mifaioner,  et  al. 
(Sapreme  Court  of  Iowa.   Feb.  1,  180H.) 

EmihsxtDuhais— Right  to  Takb  Depot  Gbou.m>s 
POH  Street. 
Under  Code,  S  1270,  authorizing  cities 
and  incorporated  towns  to  take  private  prop- 
erty for  streeta,  s  town  may  extend  a  utrcet 
across  the  depot  grotrnds  of  a  railway  company, 
where  such  taking,  though  It  interferes  with, 
docB  not  doprire  the  railroad  company  of,  tiie 
right  to  operate  Its  road. 

Appeal  from  district  court,  Sloux  county; 
George  W.  Wakefield,  Judge. 

This  is  a  certiorari  proceeding  for  the  re- 
view of  the  action  of  the  council  of  the  incor- 
porated town  of  Boyden  in  extending  a  street 
across  the  depot  grounds  of  the  plaintiff. 
There  was  a  trial  on  the  merits,  and  a  Judg- 
ment dismissing  the  petition.  The  plaintiff 
appeals.  Affirmed. 

Milt  H.  Allen,  for  appellant  Boles  ft 
Roth,  for  appellees. 

ROBINSON,  J.  The  plaintiff  owns  and 
operates  a  railway  which  extends  from  the 
city  of  Milwaukee,  in  the  state  of  Wiscon- 
sin, westward,  through  Iowa,  to  Chamber- 
Iain.  In  South  Dakota.  The  incorporated 
town  of  Boyden  Is  on  that  line.  In  Sioux 
county;  and  the  defendante  are  the  mayor, 
tnuteea,  and  street  commlB^oner  of  that 
town.  The  railway  extends  from  east  to 
west  through  the  town,  and  aeparatea  that 
part  which  contains  moflt  of  the  inhabitants, 
and  which  is  north  of  the  deiMt  grounds, 
from  tbe  part  which  Is  south  of  It  Main 
street  extends  from  north  to  south  on  each 
side  of  the  depot  grounds,  but  prior  tp  Sep- 
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tember,  1892,  waa  oot  opened  through  them. 
In  that  month  the  council  passed  &a  ordi- 
nance which,  in  terms,  extended  the  street 
through  the  grounds;  appropriating  for  that 
purpose  a  strip  of  land  80  feet  wide,  which 
connected  the  two  parts  of  the  street,  and, 
when  opened,  will  make  it  continuous.  Pro- 
ceedings were  then  had,  under  section  1244 
of  the  Code,  for  the  assessment  of  the  dam- 
ages to  tlie  plaintiff  which  the  opening  of 
the  street  would  cause.  They  were  assessed 
at  $50.  That  sum  was  paid  to  the  sheriff 
for  the  use  of  the  plalutIS,  and  in  December, 
1802,  a  resolution  was  adopted  by  the  council 
opening  the  street  In  November,  1892,  the 
plaintiff  filed  its  petition  in  this  case;  al-- 
legtng  that  the  proceedings  which  had  then 
been  taken  were  illegal  and  void,  for  several 
reasons,  and  asking  that  they  be  annulled. 
A  writ  of  certiorari  was  issued.  A  return 
thereto  was  made,  and  amendments  to  the 
petition,  and  an  answer,  were  filed.  A  de- 
murrer  to  the  answer  was  overruled,  and  a 
trial  was  had,  with  the  result  already  stated. 

1.  The  plaintiff  discusses  the  right  of  the 
defendant  In  a  proceeding  by  certiorari  to  set 
out  In  an  answra-  matters  which  do  not  relate 
to  the  Jurisdiction  to  take  the  action  of  which 
complaint  Is  made  In  the  petition.  We  do  not 
find  it  necessary  to  determine  the  question 
thus  presented,  tot  the  reason  that  nothing 
material  was  set  out  in  the  answer  In  this 
case,  of  the  character  suggested,  which  could 
have  prejudiced  the  pl^ntlfl.  We  tbrawtbre 
express  no  o[dnion  in  regard  to  Issues  which 
may  be  presented  by  answw  in  certiorari 
proceedings.  The  Important  questions  In- 
vtAved  in  this  ,  case  were  presented  by  the 
petition,  the  return,  and  the  evidence. 

2.  It  Is  claimed  by  the  appellant  that  depot 
grounds  aie  essentially  public  property;  that 
they  may  be  acquired  by  the  exercise  of  the 
right  of  eminent  domain,  when  they  cannot 
be  otherwise  obtained;  and  that  for  these 
reasons  tbey  cannot  be  taken  by  means  of 
that  right  It  is  undoubtedly  true  that  the 
railway  and  station  grounds  are  operated 
and  used  In  part  for  public  purposes.  The 
right  of  eminent  domain  rests  upon  the  the- 
ory that  property  taken  by  virtue  of  It  Is  to 
be  used  for  the  benefit  of  the  public,  and  It 
cannot  be  exercised  for  any  other  than  a 
public  object  Stewart  t.  Board,  30  Iowa,  19, 
1  Redf.  R.  R.  228;  6  Am.  &  Eng.  Enc.  Law, 
515.  But  It  is  not  true  that  property  devoted 
to  one  public  use  cannot  be  subjected  to  any 
other.  It  Is  within  the  power  of  the  general 
assembly  to  make  the  same  property  aub- 
Kcrvient  to  different  public  uses,  or  even  to 
take  it  from  one  public  use  and  derote  It  to 
another.  Thus,  the  streets  of  a  town  or  (Aty 
may  be  used  for  the  purposes  to  which 
streets  are  ordinarily  devoted,  and  also  for 
railway  purposes.  MUbum  r.  Cedar  Hnpids, 
12  Iowa,  258;  Cocdc  v.  City  of  Burlington, 
30  Iowa,  105.  It  was  said  hi  Bvergreen 
Cemetery  Ass'n  t.  City  of  New  Haven,  4S 
Conn.  234,  to  be  unquestionable  "that  the 


legislature  has  the  power  to  authorise  the 
taking  of  land  already  applied  to  one  public 
use,  and  devote  It  to  another."  That  doc- 
trine la  sustained  by  numerous  authorities, 
among  which  are  the  following:  City  of 
Bridgeport  v.  New  York  &  N.  H.  R.  Co.,  38 
Conn,  25&;  Inhabitants  of  Springfield  v. 
Connecticut  River  R.  Co..  58  Mass.  71;  Bos- 
ton Water-Power  Co.  t.  Coston  &  W.  R.  Cor- 
poratlon,  23  Pick.  360;  In  re  City  of  Buf- 
falo, 68  N.  Y.  170;  In  re  Boston  &  A.  Railroad 
Co.,  53  N.  Y.  576;  Hlckox  v.  Hine,  23  Ohio 
St.  523;  Chicago  W.  D.  Ry.  Co.  v.  Metro- 
politan W.  8.  EL  R.  Co.,  152  111.  519,  38  N. 
E.  736;  St  Louis,  H.  &  K.  G.  Ry.  Co.  v.  Han- 
nibal Union-Depot  Co.  (Mo.)  28  S.  W.  483;  In 
re  Mayor,  etc.,  of  New  York,  135  N.  Y.  253, 
31  N.  E.  1043;  Old  Colony  R.  Co.  v.  Pram- 
Ingham  Water  Co.  (Mass.)  27  N.  E.  662;  Cin- 
cinnati, S.  &  G.  EL  Co.  T.  Village  of  Belle 
Center  (Ohio)  27  N.  B.  468;  Olty  of  Seymour 
T.  JefTersonvllle,  M.  &  I.  B.  Go.  (Ind.  Sup.) 
26  N.  E.  188;  6  Am.  &  Eng.  Enc.  Law,  633; 
Olty  of  Ft  Wayne  t.  Lake  Shore  &  M.  S. 
Ry.  Co..  1S2  Ind.  565,  32  N.  B.  215. 

The  doctrine  is  subject  to  the  moOlflcation. 
however,  that  the  po^er  to  take  the  prop- 
erty for  the  second  public  use,  when  such 
an  appropriation  would  supersede  or  defeat 
the  first  one,  must  be  given  expressly  or  by 
necessary  Implication;  and  stress  Is  placed 
on  that  modification  by  most  of  the  authori- 
ties to  which  we  have  referred.  The  use  of 
the  strip  of  ground  In  quesUon  for  railway- 
depot  purposes  Is  In  jiart  for  the  public  ben- 
efit, and  therefore  public.  The  nse  for 
which  the  town  of  Boyden  appropriated  It  la 
also  public;  but  the  plaintiff  baa  occupied 
and  used  it  for  railway  purposes  tm  many 
years,  and  Its  rights  ore  prior.  In  point  of 
time,  to  any  which  the  town  has  acquired. 
It  Is  true,  the  grounds  were  not  obtained  for 
the  plaintiff  through  the  exercise  of  the  right 
of  eminent  domain,  but  by  a  conveyance 
from  Ite  owner;  but  It  may  be  conceded,  for 
the  purposes  of  this  case,  that  the  method 
by  which  title  was  acquired  is  immaterial, 
so  long  as  the  use  made  of  the  land  is  a  pub- 
lic one.  The  question  remains  to  be  deter- 
mined whether,  under  the  statutes  of  this 
state,  the  town  was  authorized  to  extend  Its 
street  In  the  manner  attempted,  against  the 
wiU  of  the  plaintiff.  It  Is  said  In  Suth.  St 
Const.  I  388,  that  "there  Is  a  broad  distinct 
tlon  between  acts  which  subvert  or  essen- 
tially impair  a  prior  franchise  or  appropria- 
tion to  a  public  use,  and  acts  which  permit 
a  taking  for  a  new  public  use,  not  involving 
an  entire  deprivation  or  diversion  from  the 
first  nse,  but  a  Joint  use,  so  that  after  the 
second  taking  the  same  property  serves  stlU 
the  original  purpose,  as  well  as  the  new,  and 
the  two  uses  are  consistent  Under  a  gen- 
eral power  to  lay  out  and  establish  a  rail- 
road or  highway,  other  railroads  or  high- 
ways may  be  crossed."  Cities  and  incorpo- 
rated towns  of  this  state  **have  power  to  Ii^ 
off.  open,  widen,   *   *   *   extend,  estob- 
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Usb  and  light  streets.  *  *  *  and  to  pro- 
ride  for  tbe  condemnation  of  sncli  real  es- 
tate as  may  be  necessary  for  aach  purposes." 
Code,  {  464.  They  also  have  power  to  **pur- 
cbase  or  condemn,  and  Day  for  out  of  the 
general  fond,  and  enter  upon  and  take  any 
lands  within  or  without  the  territorial  llm- 
Its  of  such  city  or  town  for  the  use  of  pub- 
lic sqaares,  streets,"  and  certain  other  pur- 
poses. Code,  t  470.  Section  1244  of  the  Ck>de 
provides  a  method  by  which  railroad  cor- 
porations may  take  and  hold  real  estate  nec- 
essary for  their  use;  and  section  1270  per- 
mits cities  and  Incorporated  towns  to  pro- 
ceed In  the  same  manner  to  take  "private 
property  for  streets,  alleys  and  market 
house  sites."  The  town  of  Boyden  proceed- 
ed, under  the  two  sections  last  cited,  to  ap- 
propriate the  land  In  question;  but  it  is  said 
tluLt  no  rights  were  acquired  by  so  doing, 
for  the  reason  that  section  1270  permits  the 
taking  of  "private"  property  for  the  pur- 
poses stated,  aud  It  Is  insisted  the  property 
in  question  Is  not  private,  but  public.  This 
is  not  correct.  It  Is  true  that  the  railway 
prt^imy  Is  held  tot  the  public  use,  and,  for 
many  purposes.  Is  subjected  to  legislative 
control;  but  the  title  thereto  Is  vested  in  a 
private  corporation,  for  the  beneSt  of  its 
stockholders  and  other  private  persons.  To 
that  extent  the  property  Is  private  (Whiting 
T.  Railroad  Co.,  25  Wis.  167;  Railroad  Co.  v. 
C^mmlssioDers,  103  U.  S.  4),  and  its  use  for 
the  benelit  of  the  public  will  not  be  mate- 
rially affected  by  the  taking  In  question. 
The  extension  of  the  street  as  proposed  will 
cause  some  inconvenience  to  the  plaintiff, 
in  the  operation  of  Its  trains,  and  will  inter- 
fere witli  a  platform  of  cinders  which  was 
c-onstructed  across  the  strip  of  land  In  ques- 
tion after  the  ordinance  appropriating  it 
was  passed.  But  the  Inconvenience  thus 
caused  will  be  Inconsiderable,  as  compared 
with  the  benefit  to  the  public  which  will  re- 
sult from  the  opening  of  the  street  The  de- 
pot grounds  are  1,400  feet  in  length  by  300 
feet  in  width.  They  are  traversed  by  the 
main  railway  track  and  two  side  tracks  of 
the  plaintiff.  The  depot  Is  near  the  middle 
of  the  grounds,  measuring  from  east  to  west, 
and  the  proposed  street  will  cross  the 
grounds  near  the  west  end  of  the  depot.  No 
established  street  now  crosses  the  right  of 
way  and  the  track  of  the  plaintiff  within  the 
territorial  limits  ot  the  town,  although  a 
crossing  at  the  point  In  controversy  was 
maintained  aod  used  for  several  years  be- 
fore the  action  In  question  was  taken,  and 
there  Is  no  ground  for  holding  that  the  ac- 
tion of  the  council  in  deciding  that  the  pub- 
lic interest  requires  the  opening  of  the 
street  Is  not  conclusive.  Town  of  Cherokee 
V.  Sioux  City  &  I.  F.  T.  L.  &  L.  Co.,  52  Iowa. 
280,  3  N.  W.  42.  We  are  of  the  opinion  that 
the  statutes  of  this  state  to  which  we  have 
referred  authorized  the  opening  of  the  street 
as  proposed.  They  do  not  in  terms  provide 
for  tbe  taking  of  vmpertj  already  devoted 


to  public  uses,  but  the  taking  sought  by  the 
defendants  would  not  exclude  the  plaintiff 
from  Its  property,  nor  interfere  materially 
with  its  use,  tbe  operation  of  its  tmlns,  and 
the  traoBactlon  of  Its  business.  The  exclu- 
sive right  to  use  the  railway  as  such  will  re- 
main in  the  plaintiff,  and  the  public  will 
have  the  right  to  cross  It  at  proper  times, 
and  by  suitable  means. 

Our  conclusion  has  support  In  the  authori- 
ties. In  St.  Paul  Union-Depot  Co.  v.  City 
of  SL  Paul  (Minn.)  15  N.  W.  ttS4,  It  was  held 
that  the  city  could  not  take  for  a  street  real 
estate  which  tbe  depot  company  bad  ac- 
quired for  its  use,  where  that  use  was  nec- 
essarily exclusive,  and  It  would  be  practic- 
ally subverted  by  the  proposed  taking  and 
use  for  the  street.  But  It  was  said  that  "the 

I  power  to  extend  streets  and  highways  across 
railway  tracks  at  suitable  and  conveulent 
places  is  necessarily  Implied  In  the  general 
authority  conferred  on  cities  and  towns  for 
such  purposes,  without  express  provisions 

i  on  tbe  subject.  In  like  manner,  railroads 
necessarily  cross  streets  and  highways  on 
their  routes.  An  adjustment  of  the  two  pulv 
lic  uses  Is  thus  demanded  by  public  con- 
venience and  necessity,  wherever  practica- 
ble, and  may  well  be  presumed  to  be  con- 
templated in  the  legislation  authorizing  such 
improvements,  and  by  corporations  In  ac- 

j  cepting  or  acting  under  such  legislation." 
See,  also,  Railroad  Co.  v.  Dayton.  23  Ohio 
St,  510;  MoiTis  &  E.  R.  Co.  V.  Central  R. 
Co.,  31  N.  .T.  Law.  213;  Chicago  &  N.  W. 

-  Ry.  Co.  V.  Chicago  &  E.  R.  Co.,  112  111.  689; 

I  Bradley  v.  Railroad  Co.,  21  Conn.  305. 
The  views  we  have  expressed  dispose  of 
the  controlling  questions  In  the  case.  There 
does  not  appear  to  be  any  substantial  ground 
for  disturbing  the  Judgment  of  the  district 
court,  and  It  Is  affirmed. 


HOLLIDAY  et  aL  v.  HILDEBRANDT  et  aL 
(Supreme  Court  of  Iowa.   Feb.  3,  1806.) 

80HODI.-I)IBTKICT  Bo:!DS— IhCKIASB  OF  IkPBBTBD- 

NESS— Pt'KcnAflBB— ACTIO\  TO  EN'JOIX — 
PaHTIEU— BORDKN  OF  PiCOOF. 

1.  A  school  district  la  not  an  Indispensable 
party  to  an  action  by  dtizena  and  taxpayers  of 
the  district  agninst  me  officers  of  such  district, 
the  county  board  of  snpcrvisors,  auditor,  and 
county  treasurer,  to  enjoin  the  payment  of  and 
to  cancel  certain  bonds  of  the  district,  on  the 
ground  that  they  are  void.  Turner  v.  Cnizen, 
30  N.  W.  483,  70  Iowa,  202,  and  Moore  v. 
Held.  35  N.  W.  623,  73  Iowa,  538.  distin- 
gulBhed. 

2.  Where  a  school  district  issues  bonds  for 

the  purpose  of  taking  up  outstanding  bonds, 
when  it  is  at  the  time  indebted  10  times  the  d 
per  cent,  on  the  assessed  valuation  of  its  tax- 
able property  allowed  by  Const  art.  11,  8  3.  ia 
an  action  to  enjoin  tbe  payment  of  and  to  can- 
cel such  bonds,  tlie  burden  of  showing  that  the 

Eroceeds  of  any  one  or  more  of  such  bonds  were 
1  fact  applied  to  a  legal  debt  is  on  tbe  defend- 
ants. 

3.  "VS^ere,  in  an  action  to  enjoin  the  pay- 
ment of  bonds  issued' by  a  school  diRtrict  when 
It  was  indebted  largely  in  excess  of  the  consti- 
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tutional  limit,  tt  is  thown  Bimply  that  such 
bou<l8  were  iBsued  for  tbe  purpose  of  takiug  ap 
outstaudiue  bonds,  but  it  does  Dot  appear  tbat 
tbe  proceeds  were  in  fact  used  for  such  pur- 
[WBe,  it  appears  that  tbe  indebtedness  was  io- 
creased  by  tbe  iaauance  of  such  bonds, 

4.  Purchasers  of  ■cho<d-di«trict  bonds  are 
bonnd,  at  their  peril,  to  take  notice  of  the  con- 
Btitutlonal  limitation  of  tbe  power  of  such  cor- 
porations to  become  indebted,  and  of  such  facts 
as  the  aupiorized  official  assessments  disclose 
touchtaie  the  Tatnation  of  all  taxable  property 
within  the  limits  of  snch  district 

Appeal  from  district  court,  Lyon  county; 
George  W.  Wakefield,  Judge. 

Action  In  equity  to  enjoin  the  payment 
and  for  tbe  cancellation  of  certain  school- 
district  bonds.  Decree  for  plaintiflb,  and  tbe 
defendants  appeal.  Affirmed. 

A.  R,  Brown,  for  appellants.   McMillan  & 

Dunlap,  for  appellees. 

KINNE,  J.  1.  This  action  is  brought  in 
the  names  of  Ave  citizens  and  taxpayers  of 
the  Independent  districts  of  Allison  and  of 
Jackson,  in  Lyon  county,  Iowa,  for  them- 
selves,  "and  for  the  benefit  and  use  of  all 
taxpayers"  of  said  districts.  The  defend- 
ants are  the  officers  of  said  dlsblcts,  tbe 
board  of  supeirisors  of  said  cniinty,  the 
county  auditor,  the  county  treasurer,  and 
certain  other  persons,  who  are  the  holders 
and  owners  of  tbe  bonds,  the  payment  of 
which  is  sought  to  be  enjoined.  The  case 
was  submitted  to  the  district  court  upon  an 
agreed  statement  of  facts,  from  which,  and 
from  the  pleadings.  It  appears  that  prior  to 
1885  tbe  territory  now  constituting  tbe  in- 
dependent districts  of  Allison  and  of  Jack- 
son was  known  as,  and  in  fact  constituted, 
the  "Independent  District  of  Riverside," 
which  said  district  was  organized  in  1872; 
that  the  assessed  valuation  of  all  property 
witbln  the  Independent  district  of  Riverside, 
as  sbown  by  the  state  and  county  tax  .lists 
for  tbe  several  years,  was  as  follows: 


For  tbe  year  1872   ^1,420  00 

For  the  year  1873   68.3()7  00 

For  tbe  year  1874   5(1,1S7  00 

For  the  year  1S75   (59.87,^  64 

For  the  year  187(1   70.127  76 

For  the  year  1S77   56,812  00 

For  the  year  1878   tl0,064  00 

For  the  year  1879   47,220  00 

For  tbe  year  1880.   44,.'i71  00 

For  the  year  1881   44,033  00 


From  July,  1877,  up  to  March  12,  1S82, 
said  Independent  district  of  Riverside  bad 
Issued  its  negotiable  txinds  In  an  amount  in 
excess  of  $160,000.  It  la  conceded  that,  prior 
to  tbe  issuance  of  any  of  the  bonds  above 
referred  to,  said  district  had  an  outstanding 
indebtedness  of  $50,000;  that  none  of  the 
bonds  Involved  in  this  action  were  Issued 
for  the  purpose  of  paying  Judgments  or 
Judgment  indebtedness,  but  all  of  them  were 
refunding  Ixtuds,  issued  for  tbe  purpose  of 
taking  up  prior  outstanding  bonds,  issued  os- 
tensibly for  tbe  purpose  of  building  school- 
houses;  that  said  district  never  received  any 
actual  consideration  for  the  bonds,  but  the 


same  were  fraudulently  issued  to  take  up 
old  bonds,  and  no  part  of  the  proceeds  was 
used  to  make  public  improvements  in  said 
district;  tbat  at  and  prior  to  the  issuance  of 
said  bonds  the  affairs  of  said  district  were 
managed  with  the  most  reckless  extrava- 
gance and  fraud  on  part  of  its  directors,  who 
issued  bonds  and  appropriated  the  proceeds 
to  their  own  use.  It  Is  also  conceded  tbat 
the  present  holders  of  the  bonds  bought 
them  in  open  market,  before  due,  and  paid 
a  consideration  therefor,  and  had  no  notice 
of  any  Illegality  In  their  issuance,  except 
such  knowledge  as  was  disclosed  by  the  rec- 
ords of  said  district  and  county,  and  by  tbe 
constitution  and  laws  of  the  state.  Tbe  dis- 
trict court  found  tbat  all  of  tbe  bonds  In 
suit  were  issued  through  fraud,  and  with- 
out consideration;  tbat  they  were  past  due; 
that  the  boiders  took  them  wltb  knowledfre 
tbat  they  were  issued  in  violation  of  the 
constitution  and  laws  of  the  state,--and  de- 
creed all  of  them  to  be  void,  and  canceled 
them,  and  enjoined  tbe  owners  of  them  from 
selling,  assigning,  or  transferring  said  bonds 
or  coupons,  or  from  proceeding  in  any  man- 
ner to  collect  tbe  same,  and  enjoined  tbe 
officers  of  said  districts  and  of  the  county, 
and  their  successors,  from  certifying,  levy- 
ing, or  collecting  any  taxes  to  pay  any  part 
of  the  principal  or  interest  of  said  bonds, 
and  affording  other  relief. 

2.  It  Is  Insisted  by  the  appellants  that  tbe 
school  districts  are  Indispensable  parties  to 
this  action;  therefore  tbe  decree  of  tbe  dis- 
trict court  should  be  reversed.  Counsel  rely 
upon  tbe  cases  of  Turner  v.  Cruzen,  70  Iowa. 
202,  30  N.  W.  483,  and  Moore  v.  Held.  73 
Iowa,  538,  35  N.  W.  623.  These  cases  differ 
so  radically  from  the  case  at  bar  that  dis- 
cussion of  them  seems  unnecessary.  In  thin 
action  It  Is  sought  to  prevent  a  threatened 
wrongful  act  of  the  district  and  county  offi- 
cers, in  attempting  to  collect  an  Illegal  tax. 
While  tbe  district  In  such  a  case  might  be 
made  a  party,  it  is  not  a  necessary  party. 
Anderson  v.  Insurance  Co..  88  Iowa.  586.  55 
N.  W.  348. 

3.  The  constitutional  provision  touching  In- 
debtedness by  such  corporations  is  as  fol- 

i  lows:  "No  county  or  other  political  or  mu- 
'  nlclpal  corporation  shall  be  allowed  to  be- 
!  come  Indebted  in  any  manner,  or  for  any- 
!  purpose,  to  an  amount,  in  the  aggregate,  ex- 
I  ceedlng  five  per  centum  on  the  value  of  the 
{  taxable  property  within  sucb  county  or  cor- 
'  poration,  to  be  ascertained  by  the  last  state 
I  and  county  tax  lists  previous  to  tbe  Incur- 
ring of  such  indebtedness."  Const,  art.  11,  | 
3.  Appellants  insist  that  no  relief  can  be 
afforded  plalntiCTs  In  this  action  unless  they 
show  that  all  the  bonds  In  controversy  are 
void.  The  contention  Is  that  although  It  is 
conceded  that  these  bonds  are.  In  a  largt^ 
part,  illegal,  still  no  relief  can  be  granted 
unless  plaintiffs  show  Just  what  part  or  por- 
tion of  each  particular  bond  Is  illegal.  It 
is  snld  that  there  is  no  evidence  touching  tbe 
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ehartcter  of  ttie  original  indebtedness  of  the 
district,  or  In  the  manner  of  Its  Inc^itlon  or 
creation,  and  that  It  most  be  asanmed  that 
It  wu  created  for  a  lawful  purpose;  that, 
for  aneht  that  appears,  a  portion  of  the  oiist- 
Btl  fndebtedneBB  was  within  the  constitu- 
tional limitation,  and  hence  a  valid  obllga- 
tkm  against  the  district,  and  as  to  such  por* 
tioD  the  district  conld  legallr  refund  such 
debt;  that,  for  all  that  appears  in  this  rec- 
ord, some  of  the  bonds  canceled  hy  the  de- 
cree of  the  district  court  were  taken  in  ra- 
change  for  bonds  which  were  in  fact  issued 
within  the  constltnttonal  llmitatlttL  To  sum 
np  the  armament  of  appellants  on  this  point, 
we  Quote  from  their  brief:  "It  does  not  af- 
finnatlrely  appear  that  any  particular  bond 
Id  cootzoTersy  was  issued  In  access  of  the 
coDstitutltmal  limit,  or  that  the  same  is  in< 
valid  in  the  bands  ot  the  present  bolder, 
or  that  it,  at  the  time  it  was  Issued,  Increased 
the  indcA}tedness  of  the  district  beyond  five 
per  cent,  of  the  taxable  valuatltm  of  the 
proper^  within  the  limits  of  the  Independent 
district  of  Blverside."  It  appears  that  none 
of  these  bonds  were  issued  to  pay  Judg- 
ments M  Judgment  indebtedness,  and  that 
when  th^  were  Issued  the  district  was  In- 
debted in  a  sum  exceeding  fSO^OOO,— 10  times 
the  amount  it  might  legally  be  Indebted,  un- 
der the  conatitutloiul  limitation.  The  same 
qnestlwi  here  presented  was  discussed  In 
Anderson  t.  Insurance  Oo^  supra.  It  waa 
Oere  beld  that,  if  the  claim  that  a  part  of 
the  proceeds  of  the  bond  In  controversy  were 
In  fact  applied  to  a  legal  debt  was  avall- 
ahle,  the  burden  of  so  showing  would  be 
with  the  holder  of  such  bonds.  There  is  no 
intense  that  the  sppellants  in  this  case,  the 
holdera  of  the  bonds,  have  ^wn  any  facts 
which  would  enable  us  to  say  that  the  pro- 
ceed* of  any  partlcnlar  bond  or  bonds  were 
hi  tact  naed  to  discharge  an  Indebtedness 
of  the  district  which  was  legaL  The  admit- 
ted facts  do  not  show  that  any  of'  the  pro- 
ceeds of  the  bfflids  In  controv»sy  in  fact 
were  used  to  take  np  outstanding  bonds.  It 
does  aiKiear  that  that  was  the  imrpoae  ot 
thdr  being  issued,  but  turtber  than  that  the 
record  is  rilent 

4.  It  Is  ccmtended  that  the  tanance  of  the 
bonds  In  controversy  did  not  increase  the 
hidebtedness  of  the  district,  but  simply  chan- 
ged the  form  of  the  indebtedness  then  out- 
standing. If  it  appeared  that  the  ivoceeds 
«f  the  bonds  in  controversy  had  In  fbct  been 
used  to  take  up  and  cancel  a  valid  Indebt- 
edness then  listing,  there  might  be  some 
reason  few  claiming  that  the  Indebtedness 
had  not  been  Increased  by  their  Issnance. 
However,  wa  are  not  called  upon  to  deter- 
mine the  question  which  would  be  thus  pre- 
Knted,  as  there  Is  no  evidmce  that,  as  a 
matter  ot  fbct,  a  single  dollar  realised  from 
tbe  sale  of  the  braids  In  controversy  was 
Bsed  In  paym«it  or  satisfaction  of  any  prior 
taidebtedneBa  of  the  district,  legal  or  other- 
wlae.  Tbe  evldmce,  so  far  as  It  shows  any- 


thing relating  to  tbe  proceeds  derived  from 
the  sale  of  the  bonds  In  controversy.  Is  to 
the  oBect  that  such  proceeds  were  converted 
by  the  officers  of  the  district  to  thedr  own 
use.  It  is  manifest,  therefore,  that  the  In- 
debtedness of  the  district,  which  then  ex- 
ceeded the  c<mstltutl<mal  limit;  was  increas- 
ed by  the  issnance  of  the  bonds  in  contro- 
versy. 

5.  Finally,  it  is  said  that  the  purchaser  of 
the  bonds  had  a  right  to  act  upon  the  pre- 
sumption that  the  officers  of  the  district  had 
done  their  dnt}'  under  the  law.  Purchasers 
of  such  bonds  are  bound,  at  their  peril,  to 
take  notice  of  the  constitutional  llmltatl(ai  up- 
on the  power  of  mob  corporations  to  become 
Indebted,  and  of  such  facta  as  the  authorised 
official  assessments  dlsdose  touching  the 
valuation  of  all  taxable  iwoperty  within  tbe 
limits  of  the  ctnporallon.  Bwdianan  v. 
Utchfleld,  102  n.  S.  278:  Diztm  Oo.  v.  Field. 
Ul  U.  8.  83.  4  Bnp.  Ct  815;  Lake  Ga  v. 
Graham,  180  U.  S.  S74,  »  Sup.  Ot  664;  Town  - 
ship of  Doon  V.  Oummlns,  12  Bnp.  Ot.  220; 
First  Nat  Bank  of  Decorah  v.  District  Tp. 
of  Doon  (Iowa)  SS  N.  W.  SOI;  Anderson  v. 
Insurance  Co.,  88  Iowa.  SOS,  65  N.  W.  348. 
Tbo  decree  of  tbe  district  court  la  affirmed. 


NOBTHWESTERN  NAT.  BANK  t.  SI^OAN 
et  al. 

(BupfeuM  Court  of  Iowa.   Feb.  8,  1896.) 

MoaTOAGRS— PATHBNT. 

The  perchaser  of  land  snbject  to  a  mort- 
gage, the  paj-ment  of  which  his  grantor  had  aa- 
aumed.  canuot,  on  purchase  of  the  mortage 
and  note  secured  tliereby,  after  maturity,  to 
protect  his  equity,  either  by  bimadf  or  throngh 
hifl  asBignee,  compel  the  mortgagw  to  answer 
back  as  an  obligor  on  the  morl^nge,  as  aach 
purchase,  as  against  the  mortmor.  Is  a  pay- 
ment of  the  mortgage. 

Appeal  from  district  court,  Woodbury  coun- 
ty; Scott  M.  Ladd,  Judge. 

Action  for  the  foreclosure  of  a  mortgage. 
Judgment  for  plaintiff,  and  defendants  ap- 
pealed. Beversed. 

Swan,  Lawrence  &  bwan,  for  appellants. 
Lewis  &  Hcdmes,  for  aiv^lee. 

OBANGBB,  3.  In  1887.  the  defendants 
made  of  the  Lombard  Investment  Company  a 
loan  of  $5,000  and  secured  the  same  by  a 
mortgage  on  two  quartos  secttons  of  land. 
May  17,  1880.  the  defendants  sold  the  land  to 
Doug^  Armstead  tot  a  conrtderatlon  fif 
948,000:  Of  tbe  amount  97,000  was  paid  in 
hand,  a  note  for  936,000  given  to  Sloan,  se- 
cured by  mortgage  on  the  land,  and  an  agree- 
ment, by  Armstead,  to  pay  tbe  95.000  note  to 
the  Lombard  Investment  Company.  Biay  10. 
1800,  Armstead  conv^ed  the  land  to  William 
Gordon,  tsa  Gordon  and  D.  T.  Hedges.  This 
conveyance  was  sabject  to  both  the  Sloan 
and  tbe  Lombard  Investment  Company  mort- 
gages. On  tbe  4th  day  of  May.  1802,  Gordon, 
by  written  contract  sold  to  D.  T.  Hedges  his 

Digitized  by  Google 


92 


NORTHWESTBJEN 


BBPORTER,  Vol  06. 


(Iowa. 


Interest  In  tlie  land,  subject  to  Incumbrances 
thereon,  anx>antliig  to  $41,000  and  six  months' 
interest  and  taxes.  The  deed,  at  the  request 
of  D.  T.  Hedges,  was  made  to  W.  V.  Hedges, 
as  trustee.  The  Lombard  Investment  Com- 
pany note  and  mortgage  Is  now  held  by  the 
plaintiff  bank,  and  this  action  la  to  foreclose 
the  mortgage,  and  asks  a  personal  Judgment 
against  the  defendants  Sloan,  who  alone  an- 
swer, although  others  are  made  defendants. 
The  answer  presents  a  plea  of  imyment,  and 
the  Issue  thereon  presents  the  only  question 
on  this  appeal,  and  that  question  Is  mainly 
one  of  fact 

The  particular  fact  relied  on  as  constituting 
the  payment  Is  that,  about  August  1,  1892, 
D.  T.  Hedges  paid  to  the  Lombard  Invest- 
ment Company  the  amount  of  the  note,  and 
it  was  delivered  to  him.  This  fact  is  not 
questioned,  but  the  dispute  is  as  to  the  legal 
eCTect  of  the  transaction,  in  view  of  the  cir- 
cumstances under  which  the  money  was  paid. 
There  is  no  claim  that.  In  the  deed  from  Arm- 
stead  to  Gordon,  or  the  contract  of  sale  from 
Gordon  to  Hedges,  there  was.  In  terms,  an 
agreem«it  to  pay  the  note  in  question.  It  is, 
howev«r,  claimed  that,  in  each  of  the  two 
sales,  this  $5,000  constituted  a  part  of  the 
consideration  agreed  to  l>e  paid  for  the  land. 
In  appellee's  argument  there  is  a  concession 
that  "If,  in  such  trade,  the  note  was  in  fact 
regarded  by  the  parties  to  the  trade  as  a  part 
of  the  consideration,  that  then  the  note  should 
be  considered  paid."  This  brings  us  to  the 
particular  question  of  wtiat  construction  Is  to 
be  placed  on  the  act  of  Hedges  in  paying  the 
monegr  to  LomtMird  Investment  Company.  It 
ia  at^lants*  thought  that  It  was  done  be- 
cause it  was  a  part  of  the  consideration 
agreed  upon.  Appellee's  thought  la  that  the 
tramaction  on  the  part  of  Hedges  was  a  pur- 
chase of  the  note  with  a  view  to  protect  the 
equity  In  the  land.  It  appeared  in  evidence 
that,  when  the  deed  was  made  by  Gordon  to 
W.  V.  Hedges,  trustee,  D.  T.  Hedges  antici- 
pated the  formation  of  a  syndicate  that  would 
take  the  land  and  plat  and  sell  It;  that  he 
purchased  the  land  with  that  in  view;  and 
that  he  had  agreed  to  ^i'otect  the  land  from 
the  liens  thereon.  It  Is  said  that  he  took  up 
the  mortgage  for  that  purpose.  No  syndicate 
was  ever  formed,  and  the  legal  title  to  the 
land  is  In  W.  V.  Hedges,  In  trust  for  D.  T. 
Hedges.  It  seems  to  us  that  there  Is  no  rea- 
sonable view  of  the  evidence  to  warrant  a 
conclusion  but  that  both  Gordon  and  D.  T. 
Hedges  bought  this  land  subject  to  the  |5,000 
note  and  mortgage  as  a  part  of  the  considera- 
tion. It  sometimes  happens  that  land  Is 
bought  subject  to  an  incumbrance  thereon, 
when  the  Incumbrance  is  not  regarded  as  a 
part  of  the  consideration  or  purchase  price; 
but,  when  that  occurs,  It  is  because  of  facts 
that  plainly  show  the  reasons  for  so  doing,  as, 
where  there  are  other  interests  to  be  protect- 
ed, in  whole  or  in  part,  by  such  a  course. 
But,  If  A,  buys  land  of  B.  with  no  other  mo- 
tive than  to  own  the  land  for  the  uses  to 


which  It  Is  adapted,  or  for  sale,  and  B.  has 
given  his  note  to  O.,  secured  by  mortgage 
thereon,  and  A.  takes  the  land  subject  to  tiie 
mortgage,  the  legitimate  Inference  Is  that  the 
mortgage  debt  waa  Intended  aa  a  part  of 
what  he  should  pay  for  the  land,  because, 
from  the  facts,  no  other  reason  could  be  as- 
sumed for  his  taking  the  land  thus  burdened. 
In  this  case  the  facts  are  not  essentially  dif- 
ferent Hedges  Is  removed  a  step  or  two 
from  being  the  Immediate  purchaser  from 
Sloan.  When  he  and  Gordon  made  the  pur- 
chase from  Armstead,  no  reason  appeared 
why  they  should  take  the  land,  burdened  with 
tlie  mortgage  In  question,  and  be  comi>elled  to 
pay  it  to  protect  what  they  purchased,  except 
that  it  was  a  part  of  what  they  Intended  to 
pay  for  the  land.  We  do  not  think  that 
there  la  any  escape  from  such  a  conclusion. 
The  full  title  passed  to  Hedges,  with  the  facts 
the  same  &h  when  It  was  purchased  from 
Armstead.  The  fact  +hat  he  purchased  an- 
ticipating a  syndicate  could  make  no  differ- 
ence as  to  the  purpose  in  taking  the  land 
with  the  Incumbrance.  Now,  let  as  carry 
the  Illustration  a  little  fnrther  as  to  A.,  B., 
vxd  C.  Suppose  that,  when  the  mortgage 
given  by  B.  to  C.  falls  due,  It  is  presented  to 
A.,  and  he  pays  It;  or,  to  bring  It  clMer  to 
the  claimed  facta  of  this  case,  suppose  he 
takes  an  assignment  of  it  as  a  purchaser. 
Can  he,  then,  recover  from  B.,  as  the  maker? 
If  not,  why  not  ?  There  is  but  a  single  reason, 
and  that  Is,  that  In  the  payment  of  the 
amount  of  the  note,  to  remove  the  burden 
from  the  land,  he  has  dene  Just  wliat  ha 
agreed  to  do  In  order  to  have  his  title  clear. 
His  agreement  was  to  protect  his  title  against 
the  mortgage,  and  he  cannot  by  any  method 
of  doing  that,  make  B.  liable  to  him  for  bis 
expenditure.  If  he  cannot  do  that  can  be, 
after  the  assignment,  transfer  the  note  and 
mortgage  to  D.,  and  he  recover  from  B.  ?  In 
such  a  state  of  facts  we  have,  practically,  this 
case.  This  plaintiff  took  the  notes  when 
overdue,  and  It  Is  not  contended  that  It  can 
recover  If  the  transaction  of  Hedges  was  a 
payment  We  do  not  think  that  it  makes  any 
difference  what  Hedges  Intended  in  ^yins 
the  money.  He  admits  that  he  did  It  to 
protect  the  title  which  he  took  subject  to  such 
a  burden.  Now,  if  Sloan,  who.  In  selUnig 
contracted  that  his  grtintees  should  protect 
their  title  against  this  incumbrance,  and  when 
they  have  done  Just  the  act  necessary  to,  and 
intended  for,  that  purpose,  and  no  other,  can 
be  made  liable  for  the  expenditure  In  doing 
It,  we  have  a  strange  state  of  of  the  law.  Mr 
Jones,  in  his  work  on  Mortgages  (volume  1,  $ 
751),  in  such  a  case,  says:  "If  the  mortgage 
debt  be  afterwards  paid  by  the  mortgagor, 
equity  will  compel  tlie  purchaser,  by  way  of 
subrogation,  to  refund  fhe  money  ao  paid,  or 
give  up  the  property."  It  is  further  said: 
"Whenever  the  mortgage  debt  forma  a  part 
of  the  consideration  of  the  purchase,  although 
the  purchaser  has  not  entered  into  any  cove- 
oants  or  agreements  to  pay  It.  he  is  bound. 
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lu  the  extent  o£  tbe  property,  to  Indemnify 
ihe  siantor."  The  same  rule  ia  stated  in 
Wood  T.  Smith,  61  Iowa,  156,  fiO  N.  W.  681. 
This  rale  Is  not  qnestloned.  In  any  view  of 
this  case,  after  the  conceded  facts  that 
Hedges  paid  or  obtained  the  mortgage  to  pro- 
tect his  title,  be  cannot,  either  by  himself,  or 
bis  aasignee,  compel  Sloan,  who,  by  his  con- 
tract, under  the  anthwltles,  is  Indemnified 
against  such  payments,  to  answor  back  as  an 
obligor  on  the  note  or  otherwise.  There  Is  no 
claim  of  any  equities  to  protect  Hedges.  The 
tquities  are  all  with  the  defendants.  The  pe- 
tttlon  sbould  be  dlsmlsaed.  Beversed. 


HARRISON  T.  PUSTKOSKA. 
(Supreme  Court  of  Iowa.   Peb.  S,  1886.) 

AasxcT  ttm  Sals  op  Rbaltt — Action  por  Cou- 
Mi!tsiosa — BtiRDKN  or  Proof. 
Where  the  complaint,  in  an  action  for 
commissions  for  procuring  a  purchaser  for  land, 
allosed  an  express  oral  promise  by  defendant  to 
pay  a  reasonable  commisaion,  but  defendant  de- 
nied the  promise,  and  testified  that  be  merely 
told  plaintiff,  if  he  foond  a  purchaser,  to  send 
bim  aroand,  and  "I  will  do  as  much  for  yoo," 
it  was  proper  to  charge  that  plaintiff  most  prove 
the  promise. 

Appeal  from  district  court.  Tama  county; 
John  R.  Caldwell,  Judge. 

Action  at  law  to  recover  compensation  for 
services  alleged  to  have  been  rendered  In  se- 
curing a  purchaser  for  real  estate.  There 
was  a  trial  by  Jury,  and  a  verulct  and  Judg- 
ment for  tiie  defendant  The  plaintiff  ap- 
peals. Afflrmed. 

W.  H.  Stivers,  for  appellant  Struble  & 
Stlger,  for  appellee. 

ROBINSON,  J.  The  plalnttIT  alleges  that 
In  September,  1892.  he  was  engaged  in  busi- 
ness at  Toledo,  In  this  state,  as  a  real-estate 
agent,  and  that  the  defendant  was  the  own- 
er of  a  meat  market,  with  a  two-story  brick 
building,  and  other  buildings,  yards,  tools, 
and  horses  and  wagon,  used  to  carry  on  a 
butchering  and  meat  business  in  Toledo. 
That  the  defendant  left  the  property  with 
the  plaintiff  as  a  land  agent  and  broker,  to 
find  a  purchaser  for  the  property  for  the  sum 
of  ¥7,000,  and  orally  agreed  to  pay  the  plain- 
tiff, if  he  should  fumlBh  or  procure  a  pur- 
chaser for  the  property  at  the  price  stated, 
a  reasonable  commission  therefor.  The 
plaintiff  further  alleges  that  he  furnished  a 
purchaser  for  the  property  at  the  price  stat- 
od.  and  Is  entitled  to  |200  as  compensation 
for  the  services  rendered,  and  he  asks  Judg- 
ment for  that  amount  The  defendant  de- 
nies that  the  plaintiff  Is  entitled  to  any  com- 
pensation for  services  rendered,  and  by  way 
of  counterclaim  seeks  to  recover  f23.30  as 
balance  due  on  account  aud  the  further  sum 
of  (400  on  account  of  lots  in  the  town  of 
Griffith,  In  the  state  of  Indiana,  purchased 
Igr  the  defendant  through  the  plaintiff  under 
aa  alleged  guaranty  by  the  lattra  In  regard 


to  the  profit  which  should  be  made  from  the 
investment  The  balance  alleged  to  be  due 
on  account  la  not  denied,  and  the  verdict  and 
Judgment  In  favor  of  the  defendant  were 

for  that  amount 

1.  It  is  shown,  without  conflict,  In  the  evi- 
dence, that  the  plaintiff  found  a  purchaser 
for  the  property  the  sale  of  which  the  de- 
fendant Is  alleged  to  have  authorized,  and 
the  latter  admits  that  he  sold  and  agreed 
to  convey  It  to  the  purchaser  thus  found  for 
the  sum  of  $7,000.  It  Is  also  shown  that 
the  sale  was  not  carried  into  effect,  for  thp 
reason  that  the  defendant  could  not  convey 
a  perfect  title  to  the  property.  But  the  de- 
fendant states  that  he  did  not  agree  to  pay 
the  plaintiff  for  finding  a  purchaser;  that  he 
merely  told  the  plaintiff.  "If  you  hear  of  any 
one  that  wants  to  buy  and  go  Into  the  butch- 
er business,  send  him  around,  and  I  will  do 
as  much  for  you,"  to  which  the  plaintiff  said, 
"All  right."  The  evidence  in  regard  to  the 
alleged  contract  of  agency  was  confilcting, 
and  the  court  instructed  the  jury  as  fol- 
lows: "If  you  find  from  a  preponderance 
of  the  evidence  that  the  defendant  H.  Pus- 
teoska.  left  his  property  with  the  plaintiff, 
R.  J.  Harrison,  as  a  land  agent  and  broker, 
to  And  said  Pusteoska  a  buyer  therefor,  for 
$7,000.00  cash,  for  which  service  he  agreed 
to  pay  said  Harrison  a  reasonable  commis- 
sion; that  said  plaintiff  procured  one  J.  F, 
Klespie  as  a  purchaser  for  said  property; 
and  that  after  the  said  Klespie  had  entered 
Into  a  contract  of  sale  of  said  property  with 
defendant,  the  defendant  refused  or  was  un- 
able to  carry  out  the  terms  of  said  contract 
of  sale,— then  the  plaintiff  Is  entitled  to  a 
commission  from  defendant  for  said  serv- 
ices." The  plaintiff  complains  of  this  por- 
tion of  the  charge,  on  the  ground  that  it  re- 
quired him  to  show  that  the  defendant 
agreed  to  pay  him  a  reasonable  sum  for  the 
services  rendered,  although  It  is  the  law  that 
proof  of  services  rendered  by  one  for  the 
benefit  of  and  accepted  by  another  author- 
izes a  presumption  that  payment  for  the 
service  rendered  was  to  be  made.  The 
plaintiff  did  not  seek  to  recover  on  an  Im- 
plied, but  upon  an  express,  agreement,  and 
the  charge  followed  the  averments  of  the 
petition.  The  defendant  liad  virtually  ad- 
mitted that  the  plaintiff  was  authorized  to 
find  a  purchaser,  but  claimed  that  by  the 
terms  of  his  authority  he  was  not  to  receive 
any  compensation  for  doing  so,  excepting 
that  the  defendant  was  to  "do  as  much"  for 
him.  We  think  that,  as  applied  to  the  plead- 
ings and  the  claim  of  the  parties,  the  objec- 
tion made  to  the  charge  Is  not  well  founded. 

2.  It  Is  urged  that  the  verdict  was  contrary 
to  the  evidence.  We  need  not  set  it  out  at 
length.  It  was  conflicting,  and  some  of  It 
tended  to  support  the  claims  of  the  defend- 
ant The  jury  were  authorized  to  find  that 
there  was  no  agreement  to  pay  any  definite, 
or  even  a  reasonable,  compensation  for  the 
finding  of  a  purchaser;  that  the  defendant 
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did  not  expect  to  pay  anytbinK  for  such  ; 
BOTlce,  aod  that  the  plftlntlff  knew  the  fact  ; 
before  he  had  rendered  tt.    They  were  also  | 
authorized  to  find  that  the  plaintiff  was  not  ! 
authorized  to  fix  any  price  or  terms  of  sale, 
and  that  when  he  brought  the  purchaser  to 
the  defendant  the  tatter  stated  that  he  wish-  ' 
ed  to  sell,  but  did  not  think  he  could  give 
a  clear  title  to  the  property  on  account  of 
the  condition  of  his  wife,  who.  It  Is  said, 
was  insane.    If  the  evidence  for  the  defend-  ' 
ant  is  credible  (aud  the  jury  evidently  found  I 
that  it  was),  there  was  no  express  agree- 
ment to  pay  the  plaintiff  for  finding  a  pur-  | 
chaser,  and  no  implied  obligation  was  ere-  \ 
ated  by  what  the  plaintiff  did.    The  judg-  ' 
ment  of  the  district  court  appears  to  be  cor- 
rect, and  It  Is  afttrmed. 


RlOB  et  al.  v.  MOYER  et  al. 
(Supreme  Court  of  Iowa.    Jan.  30,  1806.)  ' 
Wnxs— ComrauoTioN— BsTATB  Cokvstid. 

Under  a  wlU  providing  that  "I    *    *    *  , 
will  and  bequeath  to  my  wife   •   •   •    my  brick  ■ 
store  balldiog  *  •  *  and  the  proceeds  arwiug  ; 
therefrom,  and  all  the  tooee  proper^,  at  her 
death  it  goes  to  ber  daughter,  A.,"  the  wife  takes 
only  a  life  estate  in  the  house. 

Appeal  from  district  court,  Tama  county; 
John  R.  Caldwell,  Judge. 

Proceedings  for  the  construction  of  a  wUL 
Judgment,  from  which  the  plaintiffs  appealed. 
Affirmed. 

Struble  &  Stiger,  for  ^pellaata.  W.  H.  i 
Stivers  and  S.  M.  Endlcott,  for  appellees.  ' 

GRANGER.  J.  Alfred  Rice  died  tCHtate  In  j 
ISOO,  and  the  followlag  Is  his  will:  "Traer,  ! 
Iowa,  July  21st  1890.  Know  all  men  by  ' 
these  presents,  that  I,  Alfred  Rice,  being  of  i 
sound  mind,  do  will  and  bequeath  to  my  ' 
wife,  Betsey  Rice,  my  brick  store  building, 
situated  on  lot  31-32,  block  14.  in  Traer,  and 
the  proceeds  arising  therefrom,  aud  all  the 
loose  property,  at  her  death  it  goes  to  ber 
daughter,  Adell  Moyer.  And  to  my  nephew, 
Bruce  Rice,  house  on  lot  10,  block  24.  in 
Traer.  Aud  to  my  nephew  Willie  Stone,  sum 
of  $100.0(>  In  cash,  to  be  left  In  the  care  of 
R.  H.  Moore-  until  he  becomes  of  age.  The 
rest  of  the  property  to  be  equally  divided 
among  my  children.  Earl  D.  Rice.  O.  J.  Rice, 
H.  M.  nice.  Arch  Kk-c.  And  I  appoint  Adell 
Moyer  and  Gharile  Moyer  administrators  at 
my  estate.  Alfred  Rice."  Betsey  Rice  died 
in  1S92.  and  this  proceeding  preNentti  the  sin- 
gle question  of  whether  the  devise  to  her 
of  the  brick  building  In  Traer  Is  a  fee  or  life 
estate.  It  is  not  questioned  but  that,  as  to 
"all  the  loose  property,"  her  Interest  was  a 
life  estate,  with  a  remainder  to  the  defend- 
ant Adell  Moyer.  It  seems  to  us  that  the 
same  construction  is  applicable  to  the  real 
estate.  The  entire  bequest  Is  made  In  a 
single  sentence,  and  It  is  a  single  bequest 
as  much  as  It  could  be  with  the  ■pacification 


of  more  than  one  class  or  kind  of  property. 
It  Is  a  grant  of  the  store  building  and  all 
of  the  loose  property.  We  know  of  no  rule 
of  construction  by  which  the  pronoun  "it" 
is  to  refer  to  one  part  of  the  property  grant- 
ed more  than  to  the  otber.  We  regard  It  as 
a  single  grant  of  property  of  different  kinds. 
It  is  a  gift  of  property,  one  part  of  which  la 
loose  and  the  other  not.  The  two  designa- 
tions are  essential  to  identiflcatlon.  No 
case  coming  to  our  notice  Is  like  It.  We  are 
referred  to  such  cases  as  In  re  WlU  of  Bar- 
bank,  69  Iowa,  378,  28  N.  W.  &48.  and  cases 
cited  therein,  wherdn  it  Is  held  that  the  ef- 
fect of  words  which  would  amount  to  a  de- 
vise of  a  life  estate  is  so  changed  by  words 
granting  a  right  of  absolute  disposition  of 
the  property  as  to  make  the  devise  one  of 
an  estate  in  fee.  That  rule  has  no  applica- 
tion to  this  case.  No  one  provision  of  this 
will  is  repugnant  to  another.  In  this  case 
we  are  only  to  determine  the  effect  of  the  re- 
mainder granted.  The  case  of  Andrews  r. 
Schoppe,  84  Me.  170.  24  AtL  805,  Is  quite  In- 
stnictlve  on  the  subject  oi  construing  wills, 
and  we  quote  as  follows:  "It  has  been  well 
said  that  it  Is  extremely  difficult  to  construe 
one  will  by  the  light  of  decisions  upon  otber 
wills  framed  in  different  language.  Unless 
the  words  used  are  very  similar,  they  are 
more  likely  to  mislead  than  to  assist  In  com- 
ing to  a  correct  conclusion."  The  Isnguage 
is  especially  applicable  to  this  case.  Except 
as  to  announcing  the  well-known  rule  that 
the  intent  of  the  testator  is  to  control,  the 
cases  do  not  aid  us;  for  they  are  so  differ- 
ent as  to  make  the  language  quoted  applica- 
ble to  them.  It  Is  not  Important  to  say  more. 
The  case,  because  of  Its  singularity,  calls  for 
our  judgment  as  to  the  meaning  of  the  lan- 
guage employed  by  the  testator.  Our  view 
accords  with  that  of  the  district  court,  and 
its  judgment  is  affirmed. 


KEIiliEHER  V.  CHICAGO.  ST.  P.  &  K.  C. 
RY.  CO. 

(Supreme  Court  of  Iowa.    Feb.  1.  1686.) 
Statutb  op  LiHiTATioKs— Damaors  to  ABtrrnNO 

PrOPBRTT  OWSEB— SETTLBMItXT. 

1.  Limltatione  did  not  begin  to  run  to  an 
action  to  recover  damnges  for  the  construction 
of  an  approach  to  an  embankment  leading  to  a 
railway  crossing,  which  approach  extended  to 
and  abutted  on  plnintiff'B  premiaea.  from  the  time 
the  embankment  was  made,  though  the  approach 
may  have  been  a  part  of  its  plan;  a  ri^t  of  ac- 
tion accmlng  to  plalntlfl  only  from  the  constmc- 
tien  of  the  part  abutting  on  his  property. 

2.  An  action  to  recover  damages  for  the  con- 
struction of  an  embankment  was  settled  by  de- 
fendant's payius  to  plaintiff  a  stipulated  sura, 
and  orally  agredng  to  build  an  approach  to  such 
embankment.  Beid.  that  such  settlement  waa 
a  bar  to  the  maintenance  of  an  action  by  plaintiff 
to  collect  damages  for  injury  to  his  property  by 
rcasou  of  such  approach,  when  bnilt,  its  proper 
conRtruction  being  conceded. 

Appeal  from  district  court,  Polk  county; 
a.  F.  Balllett,  Judgew 


Digitized  by 


Google 


Iowa.) 


KELLEHEH  e.  CHICAGO,  ST.  P.  &  K.  0.  UY.  CO. 


95 


Action  at  law,  in  whlcli  piaintiff  ieeks  to 
recover  damages  from  defendant  for  con- 
structing an  approach  to  an  embankment 
erected  by  the  railway  company  to  affoi-d 
a  croaalng  over  its  tracks  from  a  certain 
alley  In  tbe  city  of  Dea  Moines,  which  ia 
in  the  rear  of  the  plaintiff's  property.  The 
defendant  pleaded  the  statute  of  limitations, 
and  a  settlement  had  with  the  plaintiff  prior 
10  the  bringing  of  this  action.  A  demurrer 
lo  the  answer  was  OTerruled,  and,  plaintiff 
electing  to  stand  thereon,  judgment  was  ren- 
dered against  bim,  from  which  be  appeals. 
Affirmed. 

Heni7  8.  Wilcox,  for  appellant  Cnmmlns 
&  Wright,  for  appellee. 

DEEMER,  J.  It  is  alleged  in  the  petition 
that  the  embankment  was  constructed  ad- 
jacent to  plaintiff's  lots  la  the  year  1885,  and 
that  In  the  year  1891  the  defendant  extend- 
ed the  embanluneut  by  building  an  apprtAch 
thereto  In  the  rear  of  plaintiff's  lots,  so  that 
they  now  abut,  and  ever  since  hare  abutted, 
upon  the  poHlon  of  said  embankment  which 
Is  constructed  as  an  approach.  The  first  di- 
vision of  the  answer  pleads  the  statute  of 
llmitationB.  The  second  pleads  that  In  1890 
plaintiff  brought  suit  against  the  defendant 
for  negligently  constructing  the  embank- 
ment In  such  a  manner  aa  to  obstruct  the 
flow  of  water,  and  for  neglecting  to  con- 
Btruct  approaches  to  the  embankment  so' 
that  plaintiff  could  cross  over  the  same,  and 
anked  damages  for  the  sum  of  *tiO();  that 
issue  was  duly  joined  in  this  suit,  and  there- 
after, and  on  or  about  June  3,  18iU.  plaintiff 
and  defendant  orally  settled  and  compro- 
mised the  same,  and  all  matters  of  differ- 
ence, and  claims  or  demands  relating  to  the 
same.  In  which  settlement  plaintlft  agreed 
to  receive.  In  full  satisfaction  and  dlscharjre 
of  the  alleged  claims  and  demands,  the  sum 
of  $200.  with  the  costs  of  suit,  und.  as  a  fur- 
ther consideration  for  said  dischtirge  and 
satisfaction,  plaintiff  demanded  aud  defend- 
ant agreed  that  within  a  reasonable  time  It 
would  build  the  approach  in  question,  as 
part  of  its  embankment;  that  the  building  of 
the  approach  was  one  of  the  things  which  the 
plaintiff  demanded  to  be  done  as  a  psrt  con- 
sideration for  the  settlement.  And  defendant 
further  pleaded  that,  In  accordance  with  this 
Agreement  of  settlement,  It  paid  plaintiff  the 
¥200  and  the  costs  of  the  suit,  and,  within  a 
reasonable  time  thereafter,  constnicted  the 
approaches,  as  required  by  the  terms  of  the 
agreement  of  settlement.  Thi-  plaiutiu  de- 
marred  to  each  division  of  this  answer,— 
to  the  first  because  the  statute  of  llinitations 
would  not  begin  to  run  until  the  embank- 
ment was  completed  to  such  an  extent  as 
ttiat  plaintiff's  property  abutted  thereon; 
and  to  the  second  l>ecauBe  It  appears  that 
the  claim  sued  upon  in  this  action  did  not 
exist  at  the  time  of  the  settlement,  and  was 
not  Included  In  the  said  settlement  The  de- 


murrer was  overruled  as  to  each  count  of 
the  answer,  and,  plaintiff  electing  to  stand 
thereon,  Judgmput  was  rendered  against 
him. 

1.  As  to  the  first  division  of  the  atuwer, 
we  think  the  demurrer  should  have  been 
sustained.  The  construction  of  the  embank- 
ment adjacent  to  piaintifTs  lots  did  not  give 
him  a  right  of  action  for  the  taking  of  his 
property.  His  right  accrued  when  the  ap- 
proach was  built  so  as  to  abut  upon  hla 
premises..  It  was  the  construction  of  the 
approach  which  caused  the  damages  here 
sought  to  be  recovered,  not  the  building  of 
the  embankment.  And  the  fact  that  the 
approach  was  contemplated  when  the  em- 
bankment was  made  does  not  change  the 
rule. 

2.  The  demurrer  to  the  second  division  of 
the  answer  presents  the  question  of  settle- 
ment And,  before  discussing  this,  it  may 
be  well  to  say  that  in  the  action  originally 
brought  by  plaintiff  against  defendant,  set- 
tlement of  which  is  relied  upon  as  a  de- 
fense, plaintiff,  in  an  amendment  to  bis  peti- 
tion, pleaded  that:  "When  defendant  built 
the  embankment,  It  put  sewer  pipes  at  the 
sides  of  the  streets  where  tliey  were  crossed 
by  said  embankment  but  soon  after  the 
council  of  the  city  of  Des  Moines,  by  resolu- 
tion, directed  aud  required  the  defendant  to 
construct  approaches  to  Its  embankment, 
and  to  extend  the  sewer  pipes  so  as  to  serve 
proper  drainage;  but  defendant  neglected 
to  comply  therewith,  so  far  as  said  pipes 
were  concerned,  and  built  the  approaches  so 
as  to  cover  the  pipes  and  prevent  the  tiow  of 
water  through  them,  aud  has  ever  since 
neglected  to  keep  them  open  and  put  them 
In  condition  fit  for  use;"  and  "that  the  coun- 
cil of  the  city  of  Des  Moines,  by  resolution 
passed  about  September  16,  1887,  directed 
and  required  the  defendant  to  construct  an 
approach  to  Its  embankment  where  It  crras- 
ed  said  alley."  We  are  then  to  determine 
whether  the  settlement  of  this  cause  of  ac- 
tion In  ninnner  aud  form  as  pleaded  In  the 
answer  bars  plaintiff  of  his  right  to  recover. 
It  will  be  noticed  that  according  to  the 
pleading  the  plaintiff,  as  a  part  of  the  settle- 
ment, required  defendant  to  build  the  very 
approach  of  which  he  complains.  Can  he 
now  say  that,  by  reason  of  Its  having  been 
ctmstructed,  he  is  entitled  to  more  compensa- 
tion than  defendant  gave  him  in  settlement? 
We  think  not  The  plaintiff  says  that  the 
defendant  merely  undertook  to  do  what  the 
law  required  of  It.  It  uiiiy  l>e  this  is  true, 
but  Is  the  defendant  to  be  mnlcted  In  further 
damages  because  It  did  what  the  plaintiff 
required  of  it  as  a  condition  of  the  settle- 
ment of  the  matter?  Manifestly,  this  would 
be  a  most  hardi  and  inequitable  rule.  He 
requested,  and,  in  a  sense,  compelled,  the  de- 
fendant to  do  the  very  thing  of  which  he 
complains,  and  at  the  same  time  received 
$200  tn  money  for  the  damages  claimed  to 
be  due  Um  by  reason  of  the  construction  of 
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the  embankment;  and  be  cannot  now  be 
heard  to  say  that  be  Buffered  additional 
damages  by  reason  of  the  construction  of 
the  approach,  which  be  concedes  wan  proper- 
ly, not  negligently,  erected,  It  Is  contrary 
to  every  known  principle  of  law  for  one 
to  recover  damages  for  the  doing  of  an  act 
which  be  Insists  upon  being  done  as  a  con- 
dition to  the  settlement  of  a  claim  for  not 
doing  the  thing  complained  of.  The  court 
was  In  error  In  oTerrullng  the  demurrer  to 
the  second  division,  but,  as  the  third  divi- 
sion is  decisive  of  tbe  case,  no  prejudice  re- 
sulted, and  the  jodgment  Is  affirmed. 


PETSRSON  V.  WALTER  A.  WOOD  MOW- 
ING &  BEAPINO  MACU.  CO. 
(Sapreme  Oourt  of  Iowa.    Feb.  1,  1896.) 

8AI.B  —  COKTRACT—  COK8TR0OTIOK  — WaHRAMTT— 

Waives  of  Conditions  —  Acthoritt 
or  Aobnt — Appeal. 

1.  AssigDments  of  error  that  do  iiot  point 
out  tbe  specific  grounds  of  objection  will  not  lie 
considered. 

2.  Testimony  of  a  defendant's  breach  of  a 
contract  is  not  rendered  inadmisdble  because  at 
the  time  It  Is  offered  plaintiff  has  not  yet  proven 
his  own  compliance  with  Its  terms. 

3.  A  compiiance  with  tbe  provision  of  a 
written  contract  for  the  sale  of  a  harvester,  re- 
quiring immediate  notice  in  writing  to  be  given 
I>y  the  buyer  to  the  seller  or  its  local  agent  in 
case  tlip  machine  fails  to  work  well  on  being 
started,  is  useless  and  unnecessary,  where  the 
local  agent  who  sold  the  machine  Is  present  wben 
it  is  started,  and  knows  it  fails  to  work  well. 

4.  A  written  contract  for  the  sale  of  a  ma- 
chine, containing  a  warranty,  also  provided  that 
"no  one  has  any  authority  to  add  to,  abridKf^, 
or  change  this  warranty  In  any  manner."  Hrltl, 
that  such  provision,  if  Uteraily  construed,  would 
be  unreasonable  and  void,  not  permitting  even 
the  parties  by  mntnal  consent  to  change  or  waive 
any  of  its  crnditious,  but  that,  under  a  reason- 
able construction,  the  seller  being  a  corporation 
which  could  act  only  tliroiigb  its  officers  and 
agents,  an  agent  who  had  authority  to  make  the 
contract,  sell  and  start  the  machine,  see  that  It 
worked  properly,  and.  if  not,  to  receive  It  back 
and  return  the  buyers  notes,  wonid  also  have 
antiiority  to  waive  its  formal  provl^ons  and 
agree  to  a  resdsrion  of  the  sale. 

Appeal  from  district  court,  Lyon  county; 
Scott  M.  Ladd,  Judge. 

Action  to  recover  tbe  price  paid  for  a  hiir- 
rester.  Verdict  and  Judgment  for  plaintiff. 
Defendant  appeals.  Affirmed. 

E.  Y.  Oreenleaf,  for  apiieliant  Parsoiis  & 
Van  Wagonen,  for  api>ellee. 

KINNK,  J.  1.  Plaintiff  ordered  a  reaping 
machine  of  the  defendant,  which  he  agreed 
to  purohaae  subject  to  the  following  printed 
warranty:  "Ail  our  machines  are  warranted 
to  be  well  made  and  of  good  material,  and 
to  do  good  work,  with  proper  management, 
when  set  up  and  operated  as  per  printed 
directions.  If,  upon  starting  any  of  our  ma- 
cliinos,  It  should  not  work  well.  Immediate 
written  notice  must  be  given  to  the  Walter 
A.  Wood  Mowing  and  Reaping  Machine  Ca, 
at  MlnneapoUa,  Minnesota,  or  the  local  agent 


from  whom  It  was  purchased,  and  reasonable 
time  allowed  to  get  to  It  and  remedy  the  de- 
fects. If  any  (the  purchaser  rendering  neces- 
sary and  friendly  assistance);  wben,  if  It 
cannot  be  made  to  do  good  work.  It  shall  be 
returned,  free  of  charge,  to  the  place  wbere 
received,  and  the  payment  of  money  or  notes 
will  be  returned.  Failure  to  Immediately 
give  notice  as  above,  or  continued  posses- 
sion of  the  machine,  whether  It  Is  kept  in 
use  or  not,  shall  be  deemed  conclusive  evi- 
dence that  the  machine  fills  the  warranty. 
No  one  has  any  authority  to  add  to,  abridge, 
or  change  this  warranty  In  any  manner." 
He  claims  that  there  was  a  breach  of  said 
warranty.  In  that  said  machine  was  not 
made  of  good  material  and  would  not  work 
well.  That,  In  pursuance  of  the  terms  of 
said  wairanty,  he  notified  tbe  agent  from 
whom  he  purchased  the  machine  of  said  de- 
fects, and  said  agent  undertook  to  remedy 
them,  but  was  unable  so  to  do,  with  all  tbe 
assistance  which  plaintiff  could  render.  That 
he  offered  to  return  the  machine  to  the  agent 
of  whom  It  was  purchased,  and  at  tbe  place 
of  purchase,  and  said  agent  directed  him  not 
to  return  it,  and  refused  to  return  to  plain- 
tiff his  notes  given  for  said  machine.  That 
the  purchase  price  of  the  machine  was  ^17'*. 
and  that  said  machine  was  worthless,  and 
plaintiff  bad  been  damaged  lu  tbnt  suni. 
In  an  amendment  filed  at  the  close  of  the 
testimony  plaintiff  stated  that  at  the  timt>  of 
the  delivery  of  tbe  machine  to  the  defendant, 
at  Ellsworth,  Minn.,  the  defendant  accepted 
It  and  promised  to  return  plalntltTs  notes,  and 
waived  the  requirement  of  the  warranty  as 
to  written  notice,  and  as  to  any  further  trial 
of  the  machine.  Defendant  denies  all  of  tbe 
allegations  of  the  petition  and  amendment 
thereto  not  expressly  admitted  or  explained. 
Avers  that  tbe  machine  was  sold  to  plain- 
tiff for  $125;  that  plaintiff  was  satisfied  with 
the  machine,  and  executed  his  notes  there- 
for; that  plaintiff  did  not  comply  with  the 
terms  of  the  warranty.  In  that  he  retaine<l 
the  machine  without  making  complaint;  that 
he  failed  to  give  Immediate  notice  to  the  de- 
fendant or  its  selling  agent  of  the  failure  of 
the  machine  to  work,  as  provide<l  in  the  war- 
ranty; that  he  gave  no  time  or  opportunity 
to  remedy  any  defects  in  said  machine. 
Plaintiff,  in  a  reply,  denied  all  allegations  of 
the  answer  which  were  Inconsistent  with  the 
facts  stated  in  the  petition.  The  jury  re- 
turned a  verdict  for  the  amount  of  the  notes 
and  interest,  upon  which  Judgment  was  en- 
tered. Defendant  appeals.  This  action  is 
brought  by  plaintiff  to  recover  the  purchase 
price  of  the  macliine,— S'la.'i,— and  Interest. 

2.  While  the  evidence  Is  conflicting,  yet  we 
think  it  shows  that  the  machine  was  pur- 
chased of  one  McRoI>ert8,  the  local  agent  of 
tbe  defendant  at  Ellsworth,  Minn.  The  ma- 
chine was  taken  home  by  the  plaintiff  on 
Thursday,  and  tried  in  oats  and  timothy. 
That  after  a  very  little  timothy  had  been 
cut,  McBoberts  told  plaintiff  If  he  would 
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then  sire  him  tbe  nates  It'  would  save  blm 
another  trip  back;  and  also  told  plaintiff  if 
it  did  not  work  hf  would  ^ve  bis  notes  back. 
Plaintiff  at  tbe  time  told  McRoberts  tbat  be 
was  not  satisfied  with  it  Plaintiff  thereafter 
tried  tbe  macfatne  in  other  grain,  and  it  did 
not  work  well.  It  would  not  bind  or  elevate 
the  grain.  Either  Saturday  or  Monday  fol- 
lowing, plaintiff  went  to  see  McRoberts,  but 
could  not  find  him.  He  left  word  with  his 
wife,  and  returned  the  machine  to  tbe  place 
from  which  be  got  it,  on  Saturday  or  Mon- 
day. After  plaiutlff  had  started  to  haul  the 
macblne  in,  Mc-Roberts  went  to  plaintiff's 
place,  but  as  be  took  another  road  he  missed 
plaintiff.  Tbe  ertdence  also  shows  tbat  when 
McRoberts  took  tbe  notes  he  must  hare 
known  tbat  tbe  machine  was  not  workiug- 
properlj.  The  same  day  the  machine  was 
returned,  plaintiff  demanded  his  notes  of 
McRoberts,  who  refused  to  deliver  them  to 
him.  Some  days  afterwards,  and  when 
plaintiff  was  alxiut  done  liarvesting,  McRob- 
erts and  one  Andrews,  a  general  agent  of  de- 
fendant, saw  plaintiff,  and  endeavored  to  in- 
duce bim  to  take  the  machine  tiack  flud  give 
it  anotijer  trial,  which  plaintiff  refused  to  do. 
It  is  conceded  tbat  plaintiff  never  gave  any 
written  notice  to  either  the  defendant  or 
McRoberts. 

3.  Many  of  the  qucAtlons  discussed  by 
counsel  cannot  be  considered,  because  the  as- 
Blgnment  of  errors  Is  insutQcient.  This  is 
true  as  to  tbe  1st,  5tb,  Uth,  7tb,  8th,  13th,  and 
15th  assignments.  They  require  us  to  ex- 
amine the  testimony  In  order  to  determine 
Just  what  errors  are  claimed  to  have  been 
committed  in  tbe  admission  of  testimony. 
They  do  not  point  out  the  specific  errors  re- 
lied upon,  as  tbe  statute  requires.  They 
base  error  on  the  overruling  of  motions  gen- 

j     erally.  which  motions  contain  many  separate 

!  grounds.  The  requlfements  of  the  statute 
in  this  respect  are  so  plain,  and  the  neces- 
sity for  a  reasonable  compliance  therewith 
has  been  so  frequently  pointed  out  In  re- 
peated decisions  of  this  court,  tbat  we  deem 
It  unnecessary  to  a«catn  refer  to  tbe  cases 
holdine  tbat  sucb  assiguments  raised  no 

I     iiuestioQ  for  our  consideration. 

'  4.  \Ve  proceed  to  a  discussion  of  the  ques- 
tions as  to  which  proper  assignments  of  error 
•re  made.  Plalntlft  offered,  and  read  In  evi- 
dence against  defendant's  objtvtlon.  the  depo- 
sitions of  Magnus  I^ursen  ami  Nels  Kasmus- 
sen.  Defendant  objecteil  to  tbe  reading  of 
these  depositions,  because,  as  be  claimed,  it 
had  not  then  been  shown  that  plaintiff  had 

I  complied  wltti  the  terms  of  the  warranty. 
These  depoeitlons  tended  to  show  that  Mc- 

I     Roberts  was  present  when  the  machine  was 

j  finit  started,  that  It  did  not  work  well,  and 
that  McRoberts  admitted  that  fact.  Now, 
the  fact,  if  such  It  was.  that  plaintiff  had  not 
then  shown  such  a  compliance  on  his  part 
with  the  conditions  of  tbe  warranty  as  would 
antboriae  a  recovery,  was  no  reason  for  ez- 
chidlng  these  depositions.  Plaintiff  had  not 
T.66N.w.no.l— 7 


finished  his  case,  and  the  court  might  well  as- 
sume tbat,  if  any  fact  remained  to  be  estab- 
lished to  entitle  plaintiff  to  recover,  evidence 
of  it  would  be  thereafter  Introduced.  Fur- 
thermore, the  OT^er  of  the  introductlcm  of  evi- 
dence is  so  largely  a  matter  within  the  dis- 
cretion of  the  trial  court  that  we  should  not 
Interfere  with  the  nUlngB  relating  thereto  un- 
less it  clearly  appeared  tliat  the  court  had 
abused  Its  discretion  In  ttiat  respect.  Kinne, 
PI.  Prac.  &  Forma,  {  484,  and  cases  <dted. 
There  was  no  abuae  of  discretion  In  then  rul- 
ings. 

6.  Error  is  assigned  in  the  giving  of  para- 
graph 2  of  the  court's  charge  to  the  jury.  It 
is  said  it  impropaly  submitted  to  tbe  Jury 
the  question  of  notice  being  given  as  to  de- 
fects in  the  machine;  also  that  It  was  wrong 
In  submitting  the  question  as  to  whether 
plaintiff  Immediately  returned  tbe  machine 
after  discovering  the  defects;  ai^d  that  it  er- 
roneously assumed  tbat  it  was  tbe  duty  of 
the  purchaser  to  immediately  return  the  mu- 
chine.  This  instruction  was  based  upon  the 
pleadings,  as  well  as  the  evidence,  and  that 
fact  la  to  be  remembered;  and  when  the  en- 
tire instruction  is  read  In  conneetloik  with 
all  of  tbe  charge,  we  do  not  think  it  la  t&ivly 
open  to  the  criticism  made. 

6.  Paragraph  3  of  the  charge  is  objected  to, 
because  it  Is  claimed  that  In  It  tbe  jury  were 
told  tbat,  if  McRoberts.  defendant's  agent,  re- 
ceived the  machine,  there  was  a  waiver.  Par- 
agraph 4  is  objected  to,  because  It  aasiunes 
tbat  McRoberts  had  authority  to  agree  to  sur- 
render the  notes  and  to  waive  tbe  require- 
ments of  tbe  contract  of  warranty.  We  may 
consider  all  of  these  objections  together.  There 
was  evidence  showing  tbat,  after  the  machine 
was  rettu-ned,  McRoberts  agreed  to  return  tbe 
notes;  and  from  that  fact  it  is  fair  to  assume 
that,  if  McRoberts  had  the  power  so  to  do,  he 
waived  the  written  notice  called  for  by  the 
contract  of  warranty,  and  also  any  further 
trial  of  the  macblne.  The  theory  upon  which 
tbe  court  submitted  the  case  to  the  jury  was 
tbat  if  the  machine  did  not  work  as  required 
by  the  warranty,  and  was  not  accepted  as  so 
doing  by  tbe  plaintiff  when  he  gave  his  notes 
for  It,  and  it  was  returned  to  the  place  of 
purchase  to  McRoberts  Immediately  upon  dla- 
coverlng  that  it  would  not  work,  and  tbat  Mc- 
Roberts. as  agent  for  the  defendant,  received 
the  machine  upon  Its  return,  and  accepted  it 
for  defendant,  and  promised  to  return  plain- 
tiff Mn  notes,  then  the  jury  should  find  for  tbe 
plaintiffs.  Now,  appellant's  contention  is  that 
while  McRoberts,  as  agent  of  the  defendant, 
might  In  a  proper  case  waive  tbe  return  of 
tbe  muchlnc.  he  had  no  authority  as  such 
agent  to  bind  his  princl[>al  by  waiving  the 
condition?  of  said  warranty  as  to  written  no- 
tice; as  to  the  trial  of  tbe  machine;  nor  bad 
be  authority  to  enter  Into  a  binding  agree- 
ment, outside  of  tbe  terms  of  tbe  warranty,  to 
deliver  to  the  plaintiff'  his  notes.  While  tbe 
parties  are  bound  by  the  contract  of  warran- 
ty, atUl  It  cannot  be  doubted  tbat  either  party 
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might  waive  tbe  provlstona  contained  therein 
•o  tar  as  they  were  for  his  benefit.  This 
contract  required  that  when  the  machine  was 
started.  If  It  should  not  work  well.  Immediate 
written  notice  should  be  given  to  defendant  or 
to  the  local  agent  ttom  whom  It  was  purctaatf- 
ed,  and  a  reasonable  time  allowed  to  remedy 
the  defects.  Now,  no  written  notice  what- 
ever was  given.  In  this  rnRe.  however,  the 
agent  who  sold  the  machine  was  preseut  when 
i%  was  started;  he  knew  It  did  not  work  welL 
He  could  not  have  t>een  more  folly  In  posses- 
sion of  all  of  the  facts  touching  Its  failure  to 
work  properly.  If  the  written  notice  had  been 
given.  Every  purpose  of  that  provision  of 
tbe  contract  bad  been  accomplished  by  the 
personal  presence  of  the  agent,  and  tbe  knowl- 
edge  obtained  by  him  of  Its  operation.  Under 
such  circumstances,  to  have  required  a  writ- 
ten notice  was  to  compel  the  plaintiff  to  do 
a  useless  a^t.  whldi  would  conv^  to  the 
agent  the  very  Information  be  ahready  possess- 
ed. There  Is  no  good  reaacm  for  revilring 
notice  under  such  drcnmstances.  Nor  have 
we  any  doubt  that  an  agent  autfawlzed  to 
sdl  such  a  macblDe.  and  to  set  It  np,  and  to 
see  that  It  works  properly,  may  waive  such 
a  written  notice,  when  by  his  iwrsonal  pres- 
ence he  Is  tn  possession  of  knowledge  of  ev- 
ery fact  which  such  notice  could  'give  him. 
It  may  be  said  that  the  contract  provides  "no 
one  has  any  authority  to  add  to.  nbrldge,  or 
change  this  warranty  In  any  manner."  If 
full  effect  should  be  given  to  this  lan^niage, 
the  defendant  is  powerless  to  even  change  or 
alter  its  contract,  nu  matter  though  plaintiff 
should  consent  theretn.  Su<-h  a  provision  In 
the  contract,  If  held  binding.  Is  a  prohibition 
for  all  time,  and  under  all  drcumstancea, 
against  any  cbimi;:e  In  the  contract.  It  Is  in- 
conceivable that  the  defendant  ever  Intended  I 
to  tie  Its  hands  In  such  a  manner.  A  corpo- 
ration can  only  act  through  Its  agents,  and 
some  agent  must  always  have  power  to  rei>' 
resent  and  act  for  it.  Doubtless,  such  a  pro- 
hibition upon  the  power  of  certain  of  its 
agents  to  change  or  abridge  the  contract 
would  be  good,  but  the  <Hie  in  controversy, 
which  prohibits  action  in  any  event  by  the 
corporHtioo.  Is  unreasonable.  Under  this  pro-  j 
vision  of  the  contract.  Its  provisions  oould  not 
be  waived,  changed,  or  abridged,  even  If  It  ! 
should  appear  to  be  for  the  Interest  of  all  the 
parties  to  It  to  do  so.  Such  an  agreement  Is  I 
not  binding,  and  any  cotupetent  agent  could  | 
bind  the  parties  by  waiving  the  proWsions  of  \ 
the  warranty.  D.  M.  Osborne  A  Co.  v.  Back-  i 
er,  81  Iowa.  378.  47  N.  W.  70.  Did  the  agent 
have  authority  to  agree  with  plaintiff  for  a 
return  of  the  notes?  It  appears  he  had  au- 
thority to  sen.  tn  set  up,  and  to  see  that  the 
machine  woricetl  properly.  Tbere  Is  no  ques- 
tion as  to  his  authority  to  have  received  the 
machine  back,  when  he  discovered  that  It  did 
not  work  property,  unless  he  could  remedy  the 
defect,  which  he  did  not  da  It  seems  to  us, 
under  sudi  rircnmstances,  hts  rif^t  to  agree 
to  restore  that  which  jdalntiff  bad  given  for 


the  machine  la  not  to  be  doubted.  Bvery- 
tbing  that  McRoberts,  the  agent,  did,  touch- 
ing the  setting  up  and  operating  the  machine, 
and  tbe  promise  to  return  the  notes,  was  Id 
the  line  of  an  attempt  to  complete  the  sale, 
and  within  his  authority.  Thresher  Ca  v. 
Kennedy  (Ind.  App.)  34  N.  B.  859.  Under 
the  facts  disclosed  tn  this  record,  we  tiiiuk 
tbe  Instructions  were  proper.  AlHrnted. 


GRAY  V.  FARMERS*  MUT.  LIVSJ-STOCK 
INS.  ASS'N  et  al. 
(Snpreme  Court  of  Iowa.    Ffb.  3.  IMMi.) 

CONTKACTB — PARTIES. 

That  the  duly-appointed  agents  of  an  in- 
surance company  entered  into  a  contract  to  di- 
vide the  separate  carDingi)  of  each  equally  amone 
themselves  Is  no  defeoBe  to  an  action  by  one 
agaltut  the  company  to  recover  for  services  ren- 
dered by  him. 

Appeal  from  district  court,  Calhoun  county; 
Charles  D.  Goldsmith.  Judge. 

The  defendant  is  a  corporation  duly  organ- 
ised under  tbe  laws  of  this  state,  and  Is  en- 
gaged in  the  Insurance  of  live  stock.  The 
plaintiff  brought  this  action  to  recover  for 
services  rendered  to  the  defendant  as  Its 
agent  There  was  a  trial  by  Jury,  and  a  ver- 
dict and  Judgment  for  tbe  plaintiff.  Defend- 
ant appeala  AfBnned. 

Read  &  Bead,  for  appellant  Stevensim  & 
Lavender,  for  appellees. 

ROTHROOK,  J.  The  case  requires  very 
brief  eourideratlon.  It  ai^ean  that  the 
plaintiff  was  duly  anointed  agent  of  the 
company.  He  held  a  certificate  as  such 
from  the  auditor  of  state,  and  in  irarBoaDce 
of  his  employment  he  sidtclted  Insnrance  and 
adjusted  losses  and  clabns  against  the  com- 
pany. There  Is  no  real,  question  as  to  the 
amount  of  compensation  to  which  the  plain- 
tiff Is  entitled  for  his  aervices.  The  defend- 
ant Insists  that  It  was  under  no  obligatlim  to 
pay  blm  anything.  In  Its  answer  It  set  up 
H  written  contract  rigned  by  H.  W.  Johnson. 
\V.  3.  Beaman,  George  I^ochrie.  and  the  plalu- 
tirr.  by  which  It  anwars  that  said  parties 
undertook  to  do  most,  if  not  all,  of  the  bnsi-. 
neas  for  the  company.  They  were  to  "dt-- 
TOte  their  time,  talents,  and  ability"  to  the 
business  of  the  corporatl<m,  and  each  one 
was  to  recover  for  said  services  an  equal 
anioimt  with  each  other,  provided  tbe  time 
employed  was  the  same.  The  contention  of 
the  defendant  Is  that  this  contract  la  a  de- 
fense to  the  action.  The  court  below  did 
not  conom'  In  that  view,  and  we  think  tbe 
ruling  of  the  court  on  that  question  was 
right.  The  written  contract  Is  quite  lengthy, 
and  need  not  lie  set  out  in  this  opinion.  It 
is  aufflelent  to  say  that  the  defendant  was 
not  a  party  to  tbe  contract.  It  was  In  no 
way  bound  by  U.  Its  llahillty  to  its  agents 
for  their  services  was  In  no  way  affected  by 
It.  It  was  a  contract  between  the  four 
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a^nts  who  signed  it,  by  wblch  the  sepa-  | 
rate  earnlnge  of  each  was  to  be  added  to  the 
otbers,  aJid  each  was  to  have  one-fourth  of 
the  aggregate  amoont  Other  tiuestioiiB  are 
discussed  by  counsel,  which  we  do  not  think 
require  special  consideration.  We  dtscorer 
Qo  error,  and  the  Jodgmcnt  of  the  district 
comt  im  afflrmed. 


In  re  PENTON'S  WILL. 

(Supresie  Court  of  Iowa.    Feb.  4,  1886.) 

Wiixs— Tbstambntaht  Cafacitt— ExrtiiT  Tssn- 
MOST  —  Htpothbtical  Ql'ESTIOKS  — 
RsTiEw  OH  Appeal. 

1.  One  nnder  R^iardiaiisbip  for  iDnaiilty  is, 
prima  fmtie,  incapable  of  making  a  will. 

2.  In  a  will  contest,  an  adjudicatioo  in  pro- 
ceedings setting  aside  a  guardianship  orer  testa- 
trix, declaring  her  to  be  of  sound  mind,  is  not 
conclusive  e^dence  of  mental  capacity  np  to 
the  date  of  its  entry. 

3.  A  stenograi^er  who  was  for  two  hours 
engaged  in  taking  testatrtz's  statements  for  a 
deposition,  and  who  testified  that  she  hesitated 
in  her  answers,  and  was  freqaently  prompted  by 
another,  could  state  that,  in  his  opinion,  she  was 
feeble-minded. 

4.  On  an  issue  as  to  testatrix's  mental  ca- 
pacity, evidence  of  how  she  acted  when  her  men- 
tal condition  was  spoken  of  in  her  presence  was 
admissible. 

5.  On  an  issue  as  to  the  mental  capacity  of 
testatrix,  error,  if  any.  In  admitting  tentimony 
outside  the  issne,  ee  to  when  witness  heard  of 
her  death,  was  harmless 

6l  On  an  icbut  as  to  testatrix's  mental  ca- 
pscity,  where  there  was  eTidence  that  she  had 
a  habit  of  picking  at  her  dress  with  her  fingers, 
and  tapping  oo  the  arms  of  her  chair,  an  objec- 
tion that  a  hypothetical  qnestion,  which  recited 
that  she  "would  keep  piclung  her  dress,  and  con- 
tinuously peek  on  the  arms  of  her  chair,"  was 
not  btised  rn  the  evidence,  becanse  of  the  want 
of  evidence  to  show  that  she  "continuonsly  kept 
picking  at  her  dzess,"  without  cessation,  was 
without  merit. 

7.  A  statement,  forming  part  of  the  basis 
of  a  hypothetical  question,  that  testatrix  "would 
Dot  en^ige  in  any  conversation,  but  appeared  to 
he  in  a  study.**  was  not  objectionable,  as  an- 
ifaorixinc  an  inference  tiiat  sue  would  not  talk 
It  all. 

8.  Where  tbe  decision  in  a  will  contest  that 
testatrix  was  without  testamentary  cai^acity  was 
folly  KUpported  by  the  evidence,  uie  fact  that  a 
farther  finding  that  tbe  will  was  procured  by 
undtie  influence  was  not  supported  by  evidence, 
will  not  authorise  a  reveraal 

Aj/peal  ftom  district  court,  Appanoose 
coanty;  "W.  D.  Tlsdale,  Jndfce. 

Proceedings  for  the  probate  of  the  will, 
with  obiJectlona  on  the  ground  of  ondue  In- 
fluence^ and  that  tbe  testatrix  was  of  un- 
sound mind.  The  probate  of  the  will  was 
refnsed,  and  the  proponent  appealed.  Af- 
flnned. 

Eichelberger  &  Taylor,  for  appellant. 
Payne  &  Sowers  and  George  D.  Porter,  for 
appellees. 

GRANGER,  J.  The  will  of  Lucy  Fenton. 
deceased,  was  presented  for  probate,  and  up- 
on objections  being  filed  the  issues  were 
tried  to  a  jury,  that  returned  a  verdict  for 
conteatants.    Tbe  sole  legatee  In  the  will 


was  one  Mary  B.  Dooley,  a  daughter  of  the 
testatrix,  who  Is  the  proponent  The  con- 
testants are  grandchildren  of  the  testatrix. 
The  grounds  of  contest  are  that  becanse  of 
age,  bodily  and  mental  infirmities,  the  tes- 
tatrix was  incapacitated  to  make  a  will, 
and  that  the  will  was  procured  by  fraud 
and  undue  influence  of  Mary  Dooley  and 
her  husband.  Tbe  Jury  returned  special 
findings  that  the  testatrix  was  not  of  sound 
mind,  and  also  that  tbe  will  was  procured 
by  undue  influence. 

1.  This  cause  was  tried  in  Septemtwr, 
1883.  Some  time  prior  to  August  1882,  Lu- 
cy Fenton  had  been  adjudged  of  unsound 
mind,  and  a  guardian  bad  been  appointed 
for  her.  Thereafter,  In  a  proceeding  by  her 
to  have  said  guardian  removed,  Issues  were 
made  Involving  her  soundness  of  mind,  and 
upon  the  trial.  In  September,  1892,  she  was  ' 
adjudged  of  sound  mind,  and  relieved  from 
guardianship.  On  tbe  trial  of  tbla  case, 
the  testimony  bearing  on  the  soundness  of 
mind  of  the  testatrix  antedated  tbe  Judg- 
ment setting  aside  tbe  guardianship,  and. 
after  the  close  of  the  evidence  for  the  con- 
testants, the  proponent  put  in  evidence  the 
record  of  the  proceeding  to  set  aside  the 
guardianship,  and  then  moved  the  court  to 
strike  out  all  the  evidence  with  regard  to 
the  condition  of  the  testatrix's  mind  prior 
to  such  adjudication,  wblch  motion  the  court 
overruled;  and  In  its  instructions  to  the  ju- 
ry, referring  to  such  evidence,  the  court 
said:  "Such  records  are  only  prima  focie 
evidence  of  her  mental  condition  at  the  time 
such  proceedings  were  bad,  and  not  con- 
clusive upon  yon  In  this  case."  This  action 
of  the  court  is  assigned  as  error,  appellant'^ 
contention  being  that  the  adjudication  of 
soimdness  of  mind  Is  conclusive  to  the.date 
of  Its  entry.  We  do  not  find  that  the  ques- 
tion has  ever  been  passed  upon  In  this  state, 
and  hence  Its  determination  is  Important. 
The  question  bears  a  close  relation  to  adju- 
dications resulting  In  judicial  determinations 
of  insanity  or  unsoundness  of  mind.  Appel- 
lant's claim  is  that  the  Judgment  Is  either 
conclusive  of  her  mental  capacity  at  the 
time  of  its  entry  or  of  no  effect  at  all.  It  Is 
only  necessary  that  we  determine  whether 
or  not  it  was  conclusive;  for.  If  of  no  ef- 
fect the  holding  of  the  court  is  not  prejudi- 
cial to  appellant,  but,  on  tbe  other  hand,  to 
her  advantage.  The  holdings  are  numerous 
to  the  effect  that  persons  under  guardian- 
eihip  are,  prima  facie,  disqualified  to  make 
a  will.  In  re  Johnson's  Estate,  57  Cal.  521): 
Hamilton  v.  Hamilton.  10  R.  I.  G38:  Brady 
v.  McBrlde.  38  N.  J.  Eq.  485:  Breed  v. 
Pratt  18  Pick.  115;  In  re  Gangwere's  Es- 
tate, 14  Pa.  St.  417;  McOinnis  v.  Com., 
74  Pa.  St.  245;  Lucas  v.  Parsons.  23  Ga. 
267;  Woerner,  Adm'n,  |  27;  Sehonltr.  WiUs. 
S§  81.  82.  In  Leonard  v.  Leonard,  14  Pick. 
2S0,  In  speaking  of  a  person  "non  compos 
mentis  under  guanltanshlp."  where  it  Is  held 
that,  as  to  a  payment  to  tbe  ward,  by  one 
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kiuiwtng  of  the  goardlanshlp,  It  was  conclu- 
rive  erldence  of  an  unsound  mind  of  the 
ward,  the  court  saTS:  "We  are  of  opinion 
that  as  to  moat  aubjects,  the  decree  of  the 
probate  court,  bo  lonff  aa  the  gaardlajMblp 
continues,  la  conduBlve  erldnice  of  the  dis- 
ability of  the  ward,  but  that  It  Is  not  con- 
clusive as  to  alL  For  example,  the  ward.  If 
In  fact  of  sufficient  capacity,  may  make  a 
will;  fbr  this  Is  an  act  which  the  jniardlan 
cannot  do  for  him."  In  Rice  t.  Rice,  50 
Mich.  448,  15  N.  W.  546,  the  proceeding  was 
for  the  probate  of  a  will,  and  the  objection 
was  on  the  ffround  of  the  Insanity  of  the 
testator,  who  was,  shortly  after  the  making 
of  the  win,  and  oa  the  same  day,  adjudfred 
"mentally  Incompetent  to  have  the  charge 
nnd  management  of  bis  property,"  and  pla- 
ced under  gnardlanahlp.  The  contestants 
'  contendedthat  the  order  appointing  a  guard- 
ian was  prima  fade  evidence  of  a  want  of 
capacity  to  make  the  will,  and  the  court 
(Mr  Justice  Cooley  delivering  the  opinion) 
denied  even  the  prima  facie  effect  of  such 
an  order,  bnt  said  that.  If  the  proceeding 
for  the  guardianship  had  Involved  the  ques- 
tion of  testamentary  capacity,  such  a  rule 
would  have  obtained.  That  the  question  of 
testamenta^  capacity  was  involved  In  the 
adjudication  open  which  the  guardianship 
was  revoked  in  this  case  Is,  to  say  the  least. 
doubtfuL  But  It  Is  not  Important  that  we 
should  decide  that,  for  the  Michigan  case  is 
In  line  with  the  other  authorities  aa  to  the 
prima  Aide  efltect  of  the  guardianship. 
Against  this  conclusion  Is  a  line'  of  authori- 
ties to  the  effect  that  a  Judgment  can  be 
nothing  leto  than  conduslve;  that  It  can 
never  be  used  "as  tending  to  prove  ^ven 
facts."  See  Black,  Judgm.  |  605.  The  rule 
thus  announced  is  a  very  general  one  and 
obtaiiu  where  the  subject-matter  of  the  litl- 
mtlon  and  the  parties  are  such  as  to  in- 
voke It.  It  is  then  binding  upon  parties  and 
their  privies,  as  contended  by  appellant. 
These  undisputed  and  numerous  anthorltles 
Heariy  recognize  a  distinction  in  these  cases, 
nnd  It  is  to  be  said  that  the  facts  to  au- 
thorise or  control  the  appointment  nf  a 
guardian  are  not  essentially,  nor  do  we  tlilnk 
th<^  are  genernlly,  the  same  as  those  on 
which  Incapacity  to  make  a  yrW  is  based. 
The  conditions  of  mind  that  would  show  a 
Iierson  Incompetent  to  ci ' :  for  and  preserve 
property,  so  as  to  authorise  a  guardian, 
might  In  no  sensible  degree  show  a  condi- 
tion of  mind  to  incapadtate  one  for  making 
n  wlU.  The  two  duties  may  require  widely 
dlfferoit  comdderations  and  capacities  of 
mind  and  body.  Harrison  v.  Rlafaop.  i:U 
Ind.  161,  50  N.  E.  1069,  was  a  case  where  the 
only  question  Involved  was  "whether  a  per- 
son who  has  been  adjudged  to  be  a  person 
«f  unsound  mind,  at  any  time,  am]  for 
whom  a  guardian  has  been  appointed,  and 
as  to  whom  such  adjudication  of  mental  un- 
wundnesB  has  never  been  set  aside  in  the 
manner  provided  by  statute,  can.  while  such 


adJudicatifH)  and  guardianship  «Ist  make 
a  valid  will  devlalng  real  estate."  In  the 
opinion  It  la  said:  "In  our  opinion,  there- 
fore, one's  mental  powers  may  be  so  Car  im- 
paired as  to  Incapadtate  htm  from  the  ac- 
tive conduct  of  his  estete,  Justifying  the  ap- 
pointment of  a  guardian  for  that  purpose, 
and  yet  he  may  have  such  capadty  u  wlU 
enable  him  to  direct  a  Just  and  b,lr  dlspo- 
Mtlon  of  his  estate."  We  think  it  may  be 
safely  said  that  the  issues  In  this  case  are 
not  such  that  the  rule  as  to  conclusive  Judg- 
ments can  obtain.  Under  any  authority 
known  to  us,  and  upon  reason,  the  rule 
adi^ted  by  the  court  la  not  error  against 
the  appellant.  We  may  reserve  the  ques- 
tion whether,  in  such  a  case,  the  record  was 
availaMe  to  ahow  even  prima  tade  sound- 
ness of  mind. 

2.  There  la  sttHnetblng  at  a  genoral  com- 
plaint as  to  the  admission  evidence  show- 
ing the  opinion  of  n<»iexpert  witnesses,  based 
on  facts  disclosed  by  them  as  to  the  conduct 
and  appearance  of  Mrs  Fenton.  It  Is  not 
Important  that  we  notice  all  the  complalnte 
In  thte  reject.  One  to  given  In  argument 
*^aa  ten  illustration,"  and  we  notice  It  A.  Mr. 
Davis,  wlw  was  a  stenogr^iho',  offldated  at 
the  taking  of  Mrs.  Fenton's  deposition,  which 
craunmed  two  hours.  The  following  are  bis 
stetemente  of  fact  on  the  direct  examination, 
on  whifh  the  opinion  was  based:  "Reside  in 
Bloomfleld.  Iowa.  Was  present  at  Moulton, 
Iowa,  September  6th.  when  Mrs.  Lucy  Fen- 
ton's depodUou  was  taken,  and  acted  as 
shorthand  reporter.  Was  two  hours  In  tak- 
ing the  deposition.  Mrs.  Mary  E.  Dootey 
was  sitting  dose  to  Mrs.  Fenton  most  of  the 
time,  and  fxmversed  with  her  in  an  under^ 
tone  five  or  six  times.  At  that  time  Mr. 
Payne,  one  of  the  attonieys  present  object- 
ed to  Mrs.  Dooley's  talking  with  her  mother 
while  she  was  giving  her  testimony.  Up  to 
the  time  of  the  objection,  Mrs.  Dooley  spoke 
to  her  almost  every  answer  of  importance. 
Mrs.  Fenton  would  faeiritete  in  answering 
before  looking  at  Mrs.  Dooley.  How  I  hap- 
pened to  notice  that,  I  was  sitting  at  the 
table,  and  waiting  for  the  answer,  and  see- 
ing Mrs.  Dooley  have  her  mouth  close  to  her 
mother's  ear,  and  talking  to  bw.  I  took  the 
answer  down  in  the  words  which  Mrs.  Fen- 
ton used.  Mrs.  Dooley  was  looking  intently 
at  her  mother  In  the  face.  She  hesitated  a 
good  while  before  answering."  The  deposl- 
tlbn  was  taken  a  year  before  the  trliU  of 
this  case.  The  witness  was  asked  to  state, 
from  his  observations  of  her  at  that  time, 
and  her  answers,  conduct,  and  actions, 
whether  or  not.  In  his  opinion,  she  was  of 
sound  mind.  Ills  answer  was:  "I  think  she 
was  feeble-minded."  It  comes  within  the 
rule  of  the  Normnn  Case.  72  Iowa,  S4,  83  N. 
W.  S74,  and  Btate  v.  Winter,  72  Iowa,  627,  34 
N.  W.  476.  The  witness  here  olnerved  her 
conversation,  actions,  and  manner,  for  two 
hours,  under  circumstances  to  Indicate  her 
condition  as  to  mental  capacity    The  sltua- 
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tlon  was  such  aa  to  afford  aometliliis  of  a 
practical  teat  as  to  her  atrenRtli  ol  mind  and 
memory.  C.  B.  Fentam,  a  aon  of  tlie  testa- 
trix, was  a  witness,  and  waa  aaked  to  iitate 
any  occa^im  when  lila  father  said  anytbtng 
in  the  presence  of  his  mother  In  regard  to  her 
mental  <ondttion,  and  he  aald:  "Well,  there 
are  aereral  ttmes  that  I  cannot  brins  to  mem- 
ory. I  will  commenm  with  one  that  I  do 
remember.  It  waa  Jnst  a  while  before  they 
moved  her  from  the  old  homestead.  Fathiir 
says:  'We  are  going  to  Moulton.  Mother 
is  going,  and  I  am  going  along  with  ber,  for 
you  know  her  mind  Is  not  right;  and  I  am 
going  along  and  stay  with  her.'  '*  Be  was 
then  asked  to  state  what  effect  snch  state- 
ments had  on  hla  moUier.  He  anawered 
that  they  had  no  effect  that  he  could  dis- 
cover. There  was  no  error  in  the  admlBsiou 
of  such  evidence.  It  was  proper  for  the  Jury, 
In  fixing  up<»i  ber  condition  of  mind,  to  know 
how  she  was  affected  hj  aueh  a  statement 
made  in  her  |«esence.  We  can  all  appreci- 
ate how  persons  of  sound  mind  would  accept 
snch  a  statement,  made  as  to  them.  Some  of 
the  witnesses  were  permitted  to  state, 
against  objection,  when  they  beard  of  Mrs. 
Fenton's  death.  There  waa  no  error  In  this, 
altbongh  It  could  not  well  bear  np<m  the  Is- 
soe  aa  to  capacity.  It  was  an  Incidental 
fftct,  such  aa  are  dlaclosed  in  neariy  all  trials, 
and  entirely  harmless.  Socb  a  latitude.  In 
the  discretion  of  the  court,  is  permissible.  In 
one  of  the  cases  the  question  seems  to  have 
been  aaked  In  connection  with  the  time  when 
the  witness  last  saw  Mrs.  Fenton  alive.  It 
Is  not  necessary  to  follow  these  complaints 
further.  In  some  cases  no  exceptions  were 
takra.  and  in  none  do  we  see  reversllile  er- 
ror. 

3.  A  somewhat  extended  hypothetieal  ques- 
tion was  asked  the  experts,  and  complaint  la 
made  of  It,  because  it  had  not  support  In  the 
evidence.  It  recites  facts  aa  to  Mrs.  Fen- 
ton's physical  and  mental  condttlfMi,  aa  that 
alie  waa  S4  years  of  age;  that  in  her  early 
manled  life  she  was  cheerful  and  sociable; 
that  her  family  relations  were  pleasant;  that 
about  ID  years  dnce  she  was  known  for  the 
first  time  to  be  meiancboly,— claimed  that 
ber  n^ghbors  had  turned  against  her;  that 
her  memory  began  failing  some  9  or  10  years 
before:  that  abe  had  fainting  spells  and 
epileptoid  attacks;  did  not  recognise  her 
granddilldren;  lier  pulse  ran  down  to  80 
or  40;  that  her  arteries  were  hardened,  con- 
flicting with  her  heart's  action,  and  that  this 
continued  In  progressive  degrees  until  6 
years  before  her  death,  gradually  growing 
worse,  and  years  before  her  death  abe 
had  severe  sinking  qwlls,  and  would  become 
unctmsclouB  from  five  minutes  to  an  hour; 
that  sbe  could  do  no  work,  and  could  only 
get  around  with  aaaistance  of  others;  would 
forget  where  she  placed  things  around  the 
bouse  but  a  few  minutes  before;  would  keep 
picking  at  tier  dreas,  and  continuously  peck 
on  the  anns  of  her  chair  where  she  waa  sit- 


ting, or  CD  the  stove;  would  not  engage  in 
any  conversatiott,  but  aroeared  to  be  In  a 
study;  was  morose  and  melan<^iy,  and 
would  accuse  members  of  tlie  family,  with- 
out cause,  of  stealing;  was  confined  mostly 
to  her  bed,  and  constantly  growing  weaker 
and  emaciated;  that  she  suffered  more  or 
less  from  disease  and  Illusions;  and  that  lier 
ptayslcd  cimditlon  with  respect  to  feebleness 
constantly  grew  worse.  The  phyridans,  as 
experts,  were  asked  to  state,  from  such  facts, 
the  condition  of  her  mind  as  to  being  sound 
or  unsound.  It  Is  said,  in  argument,  that 
there  was  no  evidence  that  ahe  "continuously 
kept  picking  at  her  dreas,  or  arm  of  her 
chair,  or  on  a  stove."  The  argument  la  a 
slight  misapprehension  of  the  question.  The 
qneetlM  is,  not  that  she  continuously  kept 
picking  at  her  dress,  but  that  she  would 
keep  Peking  at  her  dress,  and  continuously 
peck  on  the  arm  of  her  chair.  In  view  of 
the  claims  In  ancument.  the  distinction  Is 
somewhat  important.  Hie  argument  as- 
sumes the  question  to  mean  that  she  kept 
doing  the  thing  continuously,  without  stop- 
ping. With  that  view,  the  fact  is  without 
support  in  the  evidence.  But  the  statement 
that  she  would  *'keep  picking  ber  dress"  does 
not  ctmvey  that  Idea.  As  used,  such  a  state- 
ment medus  the  doing  of  the  thing  for  so 
much  of  the  time  as  to  be  unusual.  To  no 
one  would  It  convey  the  Idea  of  being  liter- 
ally continuous.  The  same  may  be  aald  of 
her  continuously  pecking  at  the  arm  of  her  , 
chair  or  the  stove.  The  thought  Is,  not  that 
she  did  so  at  all  times,  but  that  she  did  it  as 
a  habit  or  unusually.  As  thus  understood, 
the  facta  have  sui^nrt  In  the  testluMmy.  To 
the  part  of  the  question  that  sbe  ''would  not 
engage  In  any  nrnversatlon,  but  appeared  to 
be  in  a  study,"  it  ia  said  that  there  la  no 
evidence  to  show  that  she  would  not  engage 
in  any  conversation.  It  Is  true  that  she 
would  answer  qneatlons,  and  Ulk  some,  but 
the  term  "conversation"  means  more.  It 
means  familiar  lnteicour8e,--an  exchange  of 
thoughts  or  sentiments:  and  that  Is  evident- 
ly the  import  of  the  word  In  the  question. 
The  question  In  this  respect  Is  not  fiiulty. 

4.  At  the  close  of  the  testimony  the  pro- 
ponent asked  the  court  to  withdraw  from  the 
Jury  the  issue  aa  to  undue  influence,  on  the 
ground  that  It  waa  entirely  without  support 
In  the  evidence,  which  the  court  refused,  and 
complaint  la  made  of  the  mllng.  It  will  be 
remembered  that  the  Jury  found  for  the  con- 
testants, both  aa  to  the  want  of  capacity  and 
undue  Influence.  If  the  flndluff  as  to  either 
has  support,  the  cause  could  not  be  reversed 
on  the  evidence.  Not  saying  that  we  agree 
with  appellant  as  to  the  evidence  on  the 
question  of  undue  Influence,  It  is  sufficient 
for  us  to  say  that  we  are  so  well  satisfied 
with  the  evidence  to  support  the  finding  that 
Hra.  Fenton  was  not  of  sufficient  mental  ca- 
pacity to  make  a  will  (hat  we  need  not  con- 
alder  the  other  question.  The  hypothetical 
questitm,  somewhat  fully  set  out.  ludlcatea 
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the  facts  harlng  aapport  In  the  evidence,  and 
the  Terdlct  aa  to  a  want  of  capacity  Is  well 
Bustained.   Tbe  Judgment  la  affirmed. 


WELLS  et  a).  T.  ANDERSON  et  ox.  , 
(Supreme  Court  of  Iowa.    Febu  4,  18B6.) 

HoiCBnUD— PaTMBITT  of  MORTGAea  THOH  BU8I- 
HBS8  AbSBTS— RiOHTB  OP  CbBDITORS. 

Where  a  homCTtead  belongiua  to  the  wife 
ia  mortgaged  to  secure  a  debt  of  the  husband, 
the  proceeds  of  which  had  gone  into  Iub  biuiness, 
and  were  in  no  way  connected  with  the  acquisi- 
tion or  improTement  of  the  homestead,  the  pay- 
ment of  such  debt  out  of  his  own  resourceB  does 
not  place  unsecured  creditora  In  place  of  the 
mortt^gM 

Appeal  from  district  court,  Lyon  county;  A. 
Van  Wagenen,  Judge. 

The  defendants  are  husband  and  wife. 
The  wife  Is  the  owner  of  a  homestead.  The 
plaintiffs  in  this  action  are  creditors  of  the 
husband,  and  they  seek  to  subject  the  home- 
stead, to  the  extent  of  $2,000  and  interest, 
to  thepayment  of  the  husband's  debts.  There 
were  several  cases  of  other  creditors,  involv- 
ing the  same  questions,  and  all  of  them  were 
consolidated  and  tried  at  the  same  time  in 
the  district  court,  and  tbey  are  all  presented 
on  one  record  In  this  court.  The  district 
court  denied  the  relief  prayed  for  In  the  sev- 
eral petittons,  and  the  plaintiffs  appeal.  Af- 
drmed. 

McMillan  &  Dnnlap.  for  appellants.  E.  T. 
Ureenleaf,  for  appelleea. 

ROTHROCK,  J.  The  defendant  C.  G.  An- 
derson was  for  several  years  engaged  in  the 
retail  dry-goodw  business  at  Rock  Rapids,  in 
Lyon  county.  On  the  6th  day  of  January, 
\S&2,  he  made  a  general  assignment  of  all 
bis  property  for  the  benefit  of  all  of  bis  cred- 
itors, without  preference.  He  commenced 
the  businesB  in  the  year  1884,  or  thereabouts. 
The  plaintiffs  are  wholesale  merchants,  and 
in  the  year  18!*l  they  sold  goods  on  credit 
to  Auderson.  They  claim  that  Anderson  ob- 
tained credit  for  the  goods  by  fraudulent 
representations  as  to  his  ability  to  pay  for 
them.  And  the  evidence  shows  that  when 
be  made  the  assignment  be  was  indebted  for 
goods  purchased  in  an  amount  far  exceeding 
the  value  of  the  property  then  owned  by  him. 
We  do  not  think  tt  is  necessary  to  state  fur-  ' 
ther  facts  In  relation  to  the  manner  in  which 
he  obtained  credit,  nor  as  to  the  cause  of 
his  failure  In  business,  for  the  reason  that 
wc  believe  that  the  rights  of  the  parties 
must  be  determined  upon  the  facts  connect- 
ed with  the  ownership  of  the  homestead. 

It  appears  that  the  homestead  was  ac- 
quired In  the  year  1884.  it  was  paid  for  with 
the  money  of  the  husband,  and  the  title  was 
held  in  bis  name.   T^e  family,  consisting  of 


the  basband,  wife,  and  minor  children,  have 
occupied  the  homestead  from  the  time  it  was 
acquired  until  the  trial  of  the  cases  In  the 
court  below.  It  was  Incumbered  until  some 
time  before  the  failure  of  the  husband,  when 
be  borrowed  the  sum  of  (2,000  from  a 
brother-in-law  named  Dunlap.  It  does  not 
eiearly  appear  when  he  borrowed  thia.moneiy. 
There  Is  evidence  tending  to  show  that  It 
was  several  years  before  he  made  the  aa- 
slgnment  After  this  transaction,  and  on 
the  20th  day  of  July.  1891,  Anderson  con- 
veyed the  homestead  to  his  wife.  And  after 
that  time  the  husband  and  wife  joined  In 
a  mortgage  on  the  homestead  to  secure  the 
payment  of  the  debt  to  Dunlap.  On  tbe 
2l8t  day  of  October,  1891,  Anderson  paid 
91.000  of  the  debt  secured  by  the  mortgage, 
and  in  November,  following,  be  paid  the 
balance  due  to  Dunlap.  The  money  borrow- 
ed of  Dunlap  was  used  by  Anderson  in  his 
business,  and  It  was  paid  from  money  drawn 
out  of  tbe  business.  It  does  not  appear  that 
Anderson  had  any  other  source  from  which 
to  pay  his  debts.  And  there  Is  no  claim  that 
the  money  was  borrowed  to  purchase  or  Im- 
prove the  homestead,  or  to  pay  a  debt  In- 
curred In  Its  acquisition.  Under  this  state 
of  facts,  no  interest  In  or  part  of  tbe  value 
of  the  homestead  is  liable  for  tbe  husband's 
debts.  Tbe  conveyance  of  the  homestead  by 
the  husband  to  the  wife  was  no  fraud  upon 
the  creditors,  because  It  was  not  liable  for 
their  claims;  aiMl  the  payment  by  the  hus- 
band of  a  debt  due  to  one  of  his  creditors 
before  he  made  an  assignment  was  nothing; 
more  than  the  payment  of  a  just  obligation, 
and  we  can  discover  no  reason  why  the 
other  creditors  should  complain.  Appellants* 
contention  Is  that  the  homestead  should  have 
been  subjected  to  their  claims,  under  the  de- 
cisions of  this  court  in  the  cases  of  Croup  v. 
Morton,  49  Iowa,  IG;  Id.,  53  Iowa,  599,  5 
N.  W.  1093;  and  Hamlll  v.  Henry,  69  Iowa, 
752.  28  N.  W.  32.  In  Croup's  Case  It  was 
held  that  a  homestead  held  In  the  name  ot 
the  wife,  to  the  purchase  and  Improvement 
of  which  tbe  husband  has  contributed,  may, 
to  the  extent  of  his  contributions,  be  subject- 
ed to  the  payment  of  bis  debts  contracted 
prior  to  Its  purchase,  and  the  case  of  Hamill 
V.  Henry  is  to  the  same  effect.  The  dis- 
tinction between  the  case  at  bar  and  the  cit- 
ed cases  is  so  obvious  that  discussion  can- 
not make  It  plainer.  The  statement  of  tbe 
above  facts  is  sufficient.  The  payment  of  a 
Just  debt  by  the  husband— the  debt  being  In 
no  way  connected  with  the  acqulsitfon  of  the 
homestead,  and  having  no  connection'  with 
tbe  homestead,  except  that  It  was  mortgaged 
to  secure  the  debt— cannot  be  held  to  allow 
other  creditors  to  put  themselves  In  the 
place  of  the  mortgagee.  The  case  demands  no 
further  consideration,  and  the  decree  of  the 
district  court  Is  affirmed. 
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GILCREST  et  al.  t  MACARTMOY  et  al. 
(Snpreme  Court  of  Iowa.    Feb.  1,  1886.) 

MCHICIPAL      GoKPOkATIONfl  —  A!«RK!«?UB*TT  FOR 

Stbbct  Pay.nq— D18OKBT10N  or  Boaud 
OF  PL'BLIC  Wokk!^. 
Acts  25th  Gen.  Assem.  c.  7,  fi  2,  provides, 
wbf>D  the  paving  of  any  street  U  directed,  for 
(ontravts  eitber  for  tht;  entire  work  in  one  con- 
tract, or  for  parts  in  separate  Rections,  as  may 
fvom  best-  Section  20  provides  that  any  part  of 
any  street  may  be  improved,  as  well  as  the  en- 
tire street,  and  the  cost  of  the  whole  or  any  part 
of  the  improvement  Included  in  any  contract  may 
be  levied  at  one  time,  and  under  one  plat  and 
Dotice.  when  such  action  will  allow  the  jUBt  pro- 
portion of  the  entire  cost  to  be  assessed  uniform- 
ly to  each  front  foot  of  the  abutting  lots.  Held, 
that  sacb  statnte  does  not  require  the  assess- 
menta  to  be  absolutely  uniform  as  to  each  front 
foot  throughout  the  entire  Improvement,  but 
the  board  can  levy  a  certain  amount  i»er  front 
foot  on  lots  abutting  on  part  of  the  improve- 
ment, and  a  different  amount  on  lots  abutting 
on  another  part,  if  a  just  proportion  of  the  en- 
tire coat  is  assessed  uniformly. 

Appeal  from  district  court.  Polk  coauty; 
W.  A.  Spurrier,  Judge. 

The  plaintiffs  are  owners  of  lots  abutting 
00  West  Locust  street  In  the  city  of  Des 
Moines.  The  defendants  are  members  of  the 
city  council  of  said  city,  and  the  clerk  there- 
of, and  as  such  member-  they  constitute  a 
board  for  the  assesan?ent  of  property  for 
public  Improvements  in  said  city.  In  June, 
18d4,  the  board  of  public  works  of  said  city 
entered  into  a  contrat^t  with  the  Des  Moines 
BHck  Manufacturing  Company  to  pave  West 
I^'ust  street  from  the  eaet  line  of  Tenth 
street  to  the  west  line  of  the  alley  in  block 
47  of  J.  Lyon's  addition,  and  to  pay  therefor 
per  square  yard.  The  street  was 
paved  in  pursuance  of  the  contract,  and  the 
defendants,  aa  the  board  of  assefisorB,  made 
the  assessment  for  the  Improvement  in  two 
liarts,  by  assessing  to  the  owners  of  lots 
from  "east  line  of  Tenth  street  to  one-lialf 
of  Twelfth  street"  at  the  rate  of  $4.77  per 
front  foot,  and  from  the  one-half  of  Twelfth 
street  west  at  the  rate  of  $3.07  per  front  foot. 
The  petition  shows  that,  because  of  this 
division  in  making  the  assessment,  there  ia 
assessed,  east  of  Twelfth  street,  J1.70  more 
per  foot  front  than  there  Is  west  of  Twelfth 
street;  and  because  of  such  proceeding  it  is 
said  ttiat  the  board  has  exceeded  its  Jurisdic- 
tion, and  is  acting  illegally,  and  a  writ  of 
'.-ertlorart  is  asked,  which  Issued,  and  also 
an  order  restraining  proceedings  on  the  part 
of  the  board  The  board  made  its  return  to 
the  district  court  showing  tliat  the  contract 
for  the  paving  was  made  as  alleged  in  the 
petition;  that  the  assessment  was  In  two 
parts,  as  therein  alleged;  that  in  making 
such  assessments  separate  plats  were  filed 
with  the  city  clerk;  that  the  line  of  street 
Included  In  the  contract  Is  "in  fact  and  sub- 
stantially two  different  streets,"  having  en- 
tirely different  width  between  the  curb  Hues; 
tliat  said  street,  from  West  Tenth  street  to 
We«  Twelfth  street  is  in  fact  42  feet  be^ 
treen  tbe  curb  lines,  and  west  of  Twelfth 


street  only  34  feet  between  the  curb  llneA. 
The  return  Bho'.vs  otter  facts  not  important 
to  be  noted.  The  cause  was  submitted  on 
the  petition,  return,  a  demurrer  to  the  peti- 
tion, and  a  motion  to  dissolve  the  Injunction 
or  restraining  order;  and  the  district  court 
sustained  both  the  demurrer  and  motion,  and 
dismissed  the  petition  The  plaintiffs  ap- 
pealed. AfQrmed. 

Bishop.  Bowen  &  Fleming  and  Barcn^  & 
McCaughan,  for  appellants.  J.  K.  Ma  com- 
ber, Guernsey  &  Bailey,  and  O.  H.  Sweeney, 
for  appellees 

GKANGElt,  J.  The  autho'lty  of  the  city 
council  to  make  the  improvement  and  as- 
sess the  costs  to  the  abutting  property  is 
found  in  cliapter  7,  Acts  25th  Qen.  Assem. 
Section  10  of  the  act  provides:  "When  any 
auch  improvement  shall  have  been  completed 
it  shall  he  tbe  duty  of  the  council  to  ascer- 
tain the  cost  of  the  improvement,  and  also 
what  portion  of  such  cost  may  be  by  law  as- 
sessable on  abuttUig  or  adjacent  property, 
and  the  poi-tion  of  such  costs  so  assessable 
shall  then  be  assessed  as  provided  by  law, 
or  by  ordinance  of  such  city,  upon  the  prop- 
erty fronting  or  abutting  on,  or  adjacent  to 
said  Improvement."  Appellants'  complaint 
of  the  action  of  the  board  in  making  the  as- 
sessment, or  the  matter  wherein  tbe  board 
is  claimed  to  have  acted  illegally,  is  stated 
in  the  following  language:  "The  error,  if 
any,  was  in  dividlcg  the  entire  work  em- 
brace<'  In  the  entire  contract,  for  the  purpose 
of  assessment  only  into  two  sections,  and 
assessing  the  front  feet  in  them  at  different 
mtes,  instead  of  assessing  the  entire  cost  to 
the  entire  length,  assessing  uniformly  each 
front  foot  of  the  lots  abutting  on  the  paving." 
The  claim  of  error  or  illegality  in  tbe  assess- 
ment is  leased  on  section  20  of  the  act,  which 
will  be  cited  hereafter.  The  section  is  some- 
what difficult  of  eoubtructlou.  Appellants 
urge  ttiat  the  meaning  of  the  section  is  that 
the  assessment  must  be  "uniformly  to  each 
front  foot,  or  square  foot  in  area, '  through- 
out the  entire  length  of  the  improvement. 
Appellees  attach  Importance  to  the  words, 
"Just  and  true  proportion  of  the  entire  cost," 
and  argue,  in  effect,  tliat  the  words  so  mod- 
ify tbe  other  language  of  the  section  as  to 
Justify  different  assessments  of  the  entire 
work,  so  as  to  impose  on  each  lot  its  Just  and 
true  proportion  of  the  cost.  Tlu;  record  pre- 
sents an  ordinance  of  tbe  city  re;;anling  such 
impruvomi'Uts,  but  its  provisions  do  not  ap- 
pear important  to  the  question  before  us, 
and  nothing  *s  claimed  because  of  it.  It  in 
terms  provides  for  the  nssessmont  of  the 
costs  of  such  Improvemeufs  to  the  owners  of 
abutting  property.  Section  2  of  the  act  cited 
provides  that:  "When  the  council  of  any 
such  city  shall  direct  the  paving  of  any 
street,  or  streets,  •  •  •  such  council,  or 
the  board  ot  public  workf^.  In  case  such 
board  stiail  exist,  shall  nmkt  and  enter  lutu 
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contracts,  for  furnishing  labor  and  materia) 
•  •  •  either  for  the  entire  work  In  one 
contract,  or  for  parts  thereof  In  sepamte 
and  specified  sections,  as  to  them  may  seem 
best."  In  this  connection  we  quote  section 
20  of  the  act,  as  the  two  sections  are  cldsely 
related  to  the  question  we  are  to  consider. 
It  is  OS  follows:  "Sec.  20  Any  part  of  any 
street  or  streets,  may  be  improved  under  this 
act,  as  well  as  entire  street,  or  streets,  and 
the  cost  of  the  whole,  or  any  part  of  the 
Improvement  included  In  any  rest^ution  or 
contract,  or  contracts,  may  be  levied  at  one 
time  and  under  one  Dlat  and  notice,  when 
such  action  wiD  allow  the  Just  and  true  pro- 
portion of  the  entire  cost  to  be  assessed  uni- 
formly to  each  front  foot,  or  square  foot 
area,  of  the  lots  ur  lands  abutting  on,  or 
adjacent  to  such  tmprovempnt" 

It  should  be  borne  In  mind  that,  to  sustain 
appellants'  claim  as  to  the  Illegality  of  the 
proceedings  of  the  board,  the  requirements  of 
the  law  must  be  absolute  that  the  assessment 
must  be  uniform  as  to  each  front  foot  through- 
out the  entire  improvement.  If  the  board 
had  a  discretion  there  ia  no  claim  that  It 
\7&8  so  exercised  as  to  render  Its  acts  Illegal. 
App^nts'  claim  Is  tased  on  the  absolute  re- 
qulrem«it  of  the  law.  We  do  not  tmderatand 
appellants  to  claim  but  that  the  board  could 
have  improved  the  street  for  the  l«igth  that 
It  did,  and  have  done  It  under  two  contracts, 
BO  as  to  have  made  the  same  division  In  the 
line  as  was  made  In  the  assessment.  Section 
2  of  the  act  in  terms  permits  the  board  to  ex- 
ercise Its  discretion  as  to  making  Improve- 
ments by  awarding  such  ccmtracts  in  specified 
sections.  If  this  is  true,  there  Is  nothing.  In 
the  fact  that  the  entire  length  was  Improved 
at  one  time,  that  gives  the  right  to  hare  the 
assessment  uniform  thronghont,  but  the  fact 
that  It  was  done  under  one  contract.  It 
seems  to  be  appetiants*  vl«w  that  what  Is 
done  wider  one  contract  Is  an  "Improvement," 
withlu  the  meaning  of  the  section;  and  the 
assessment  la  "to  be  to  each  front  foot  *  •  * 
abutting  on  or  adjacent  to  such  improve- 
ment." It  is  said.  In  argument,  "the  con- 
tract Is  not  divisible."  This  means  that  an 
assessment  of  work  done  under  one  contract 
is  not  divlidble.  In  fiict,  that  Is  especiollly 
claimed.  It  will  be  seen  that  one  contract 
may'uclnde  different  streets.  At  least,  there 
is  nothing  to  prohibit  a  contract  for  paving 
nef  eral  streets,  and  the  law  In  terms  provides 
for  the  levy  of  the  cost  at  one  time  and  under 
one  plat  and  notice,  when  that  method  will 
allow  the  entire  cost  to  be  assessed  uniform- 
ly. It  will  also  be  seen  that  an  "improve- 
ment" may  consist  of  more  than  one  con- 
tract, for  It  is  said  that  "the  cost  of  the  whole, 
or  any  part  of  tlfe  Improvement  Included  in 
any  •  •  •  contract,  or  contracts,  may  be 
levied  at  one  time."  Again,  it  appeara  that 
"any  part  of  the  improvement  included  in 
any  •  •  •  contract  •  ♦  *  may  be  lev- 
led  at  one  time,"  etc.  Neither  of  these,  how- 
ever, is  pErmltted,  unlen  it  can  be  done  ao  as 


to  allow  the  Jnat  and  tme  pn^ortlon  of  the 
entire  cost  of  the  Improvement  to  be  aaaeased 
uniformly.  We  think  It  clearly  appeara  that 
the  term  'improvement"  is  not,  at  all  times, 
what  Is  Included  In  a  contract,  trat  that  It 
may  embrace  two  or  more  contracts,  or  it 
may  be  a  part  of  what  Is  indnded  In  a  con- 
tract. This  must  be  so  where  different  streets 
are  improved  under  one  contract,  for  the  lots 
against  which  the  assessments  are  to  be  made 
would  not  abut  on  or  be  adjacent  to  the  Im- 
provement on  both  streets,  and  they  must 
80  abut  or  be  adjacent  to  be  subject  to  the 
assessment.  We  think  the  claim  that  a  con- 
tract for  such  an  Improvement  is  not  divisi- 
ble for  purposes  of  assessment  cannot  be  sus- 
tained. Stress  Is  placed  on  the  words,  "the 
entire  cost  to  be  assessed  uniformly."  These 
words  are  Immediately  preceded  by  the  words 
"Just  and  true  proportion  of,"  and  it  seems  to 
us  that  appellants'  construction  renders  these 
last  words  nugatory.  Appellants*  view  Is 
certainly  better  sustained  without  than  with 
them.  The  limitation,  as  to  levying  the  cost, 
applies  as  much  to  the  whole  as  to  part  of 
the  Improvement;  that  Is,  that  way  la  pro- 
hibited that  will  not  permit  the  Jiut  and  true 
inuportlon  of  the  entire  cost  to  be  Bsaessed 
uniformly.  In  view  of  the  different  provi- 
sions of  the  act,  we  think  that  a  contract 
may  «nbrace  more  than  one  lmprov«nent  for 
purposes  of  assessment  when,  to  treat  it  oth- 
erwise, would  defeat  the  levy  of  the  costs^ln 
Just  and  true  propwtions.  The  act  seems  to 
invest  the  board  with  the  determination  of 
what  Is  a  Just  and  due  proportion  of  the  costs, 
and  we  are  of  the  opinion  that  to  meet  such 
requirement  whether  the  contract  embraces 
work  on  one  or  more  streets,  the  board  may 
80  divide  It  for  the  purposes  of  assessment  an, 
in  the  exercise  of  a  sound  discretion,  may 
seem  necessary  to  attain  such  an  »d.  With 
it  settled  that  the  board  may  so  ^vide  the 
work  for  the  purpose  of  assessment  the  mere 
tect  that  In  making  the  division.  It  erred  in 
Ju^ment,  If  such  a  fact  could  be  found,  would 
not  constitute  an  Ulegallty,  for  which  Its  acts 
could  be  avoided  in  this  proceeding.  The 
Judgment  is  affirmed. 

OIVEX,  J.,  took  no  part  In  this  case. 


LITCHFIELD  t.  SEWELL  et  ol. 

(Sniweme  Court  of  lows.   Feb.  6,  1S06.) 

Advsrsb  Possbssiox — What  CocfsTiTcres— Rcif- 
NiHO  or  Statotk— Intbrkdption. 

1.  Defendaut  received  s  quitclaim  deed  to 
the  laud  iu  suit  from  an  occupant  whom  he 
knew  had  no  titic,  UDder  the  belief  that  it  was 
government  land,  and  that,  on  termination  of 
the  litigation  between  plaintiff's  grantor  and  the 
government,  he  would  be  able  to  secure  title 
thereto.  Defendant  did  not  pay  taxes  on  the 
land,  record  his  deed,  or  claim  title  thereunder 
until  the  litigation  was  decided  in  favor  of  plain- 
tiff's grantor.  Held,  that  defendants  poncn 
aion  prior  thereto  was  not  adverse. 

2.  An  offer,  by  an  occupant  of  land  whidi 
he  is  holding  adversely,  to  purchaae  it  from  the 
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owner  wfthia  tbe  statntotT  period,  not  made  to 
wttle  sny  real  or  tbrestened  litigation,  is  ft  rec- 
ognitioQ  of  the  owner's  title,  and  will  interrupt 
the  mnnitig  of  the  statute. 

Appeal  from  district  court,  Webster  coun- 
ty; D.  B.  Hlndman,  Judge. 

Salt  in  equity  to  quiet  tbe  title  to  certaJn 
lands  which  were  Included  In  what  is  linown 
as  the  "Des  Moines  River  I^nd  Grant." 
The  defendants  pleaded  the  statutb  of  11m- 
ItattcHia,  and  claim  title  by  adverse  posses- 
sion. They  also  Interposed  a  counterclaim, 
asking  that  the  title  be  quieted  in  them.  Tbe 
plalntiflT  denied  the  adverse  possession,  and 
pleaded  that  defendants'  possession  bad  at 
all  times  been  with  open  recognition  of 
pl^ntlfTs  title  and  ownership.  The  cause 
was  tried  to  tbe  court,  and  a  decree  was 
rendered  quieting  the  title  to  one  40  acres 
in  dispute  in  plaintiff,  and  the  other  in  de- 
fendants. Plaintiff  appeals. 

Gatcb,  Connor  &  Weaver,  for  appellant. 
B.  M.  Wright,  for  appellees. 

DEBMBK.  J.  It  is  practically  conceded 
that  plaintiff  la  the  owner  of  the  patent  or 
paper  title  to  the  land  In  controversy  by  vir- 
tue of  certain  mesne  conveyances  from  the 
United  States  govemment  throngb  the  Des 
Mcdnes  NaTlgatlon  &  Railroad  Company, 
and  that  he  la  entitled  to  a  decree  quieting 
his  title  vnless  the  defendants  have  estab- 
lished a  title  thereto  through  adverse  pos- 
sesion; and  the  only  quertlon  for  our  de- 
termination la  whether  defendants  have  es- 
taMiahed  tbelr  defense  as  to  one  40  acres  of 
land,  known  as  the  "North  40."  There  Is  no 
qoesiton  that  defendants  bad  been  in  pos- 
aesalon  of  this  land  for  more  than  10  years 
prior  to  the  commencement  of  this  suit,  and 
that  thdr  possession  was  actual,  open,  and 
notorious.  It  is  argoed  on  belialf  of  appel- 
lant, however,  that  their  possession  was  not 
adverse,  for  that  It  was  neither  under  color 
of  title  nor  claim  of  right  and  that.  If  they 
had  color  of  title  to  occupy  the  land  as  of 
right,  they,  npco  two  occasions,  during  tbe 
last  10  years,  disclaimed  ownership  to  plain- 
tiff's representativeib  and  without  reservation 
offered  topurchnsethe  land,and  openlyrecog- 
nized  plaintiff's  title.  Tbe  evidence  shows  tlut 
defendant  received  aquitclalmdeed  forthe40 
In  dispute  from  one  O.Y.Boyd,  In  June,  1880, 
tbe  (^inslderatlon  being  a  mare  and  $25  in 
money.  At  tbe  time  defendant  pnrcbost-d  the 
land  there  were  some  imiHovements  upon 
tbe  land,  which  had  been  erected  by  Boyd 
at  an  expense  of  more  than  $80.  Boyd  says 
he  went  upon  the  land,  supposing  it  was 
government  land,  and  that  be  transferred 
his  Interest  In  tbe  land  to  Sewell,  "as  it 
might  appear,"  and  that  the  deed  was  drawn 
up  in  that  way.  Boyd  says  be  claimed  tbe 
land  under  the  bead  of  a  homestead,  and 
that  be  expected  to  get  his  title  from  the 
government.  Sewell  did  not  record  bis  deed, 
and  bas  never  paid  any  taxes  on  the  land. 
He  says  that  he  understood  the  land  was 
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in  litigation  when  be  purchased  from  Boyd, 
and  that  he  thought  tbe  govemment  would 
get  it,  and  then  be  would  get  title.  When 
Boyd  sold  to  Sewell  he  explained  to  him 
that  he  thought  It  was  govemment  land,  and 
that  It  was  in  litigation,  and  that  be  ex- 
pected In  tbe  end  to  get  title  from  the  gov- 
emment, as  he  believed  tbe  settlers  would 
win;  and  he  tmnsfoed  to  Sewell,  he  (Boyd) 
says,  the  Improrementa  and  Boyd's  chance 
to  get  title  to  the  land  from  tbe  government. 
Thus  matters  stood  nntll  the  decision  of  tbe 
supreme  court  of  tbe  United  States  in  Jan- 
uaiT.  confirming  the  title  in  the  land 
company.^  It  then  became  apparent  that 
Sewell  could  not  get  title  from  the  sovern- 
ment  and  he  wrote  to  an  attorney  with  ref- 
erence to  bis  rights  id  the  land,  and  was 
advised  that  he  could  hold  tbe  land  by  virtue 
of  bis  possession  under  tbe  deed  from  Boyd. 
He  then  claimed  the  land  under  tbe  Boyd 
deed.  Before  this  time  Sewell  did  not  claim 
to  own  tbe  land,  but  expected  to  stay  on 
It  as  long  as  he  could,  and  to  get  title  to  it 
from  tbe  govemment  If  It  was  successful  in 
Its  litigation  with  tbe  land  company.  Sew- 
ell did  not  disclose  to  any  cme  tbe  fact  that 
he  had  a  deed  from  Boyd  until  after  the 
dedrton  of  the  supreme  court  of  the  United 
States,  and  frequently  and  to  many  persons 
disclaimed  having  any  Interest  In  the  land, 
other  than  as  a  squatter,  nntU  he  beard 
from  tbe  attomey  to  whom  be  wrote  some 
time  early  in  the  year  1892.  In  the  year 
1888  Sewell  tried  to  purchase  the  land  from 
tbe  representatives  of  the  appellant.  He 
offered,  at  one  time,  f800  for  the  80  acres, 
and  ¥1,000  at  another.  This  last  amount 
was  near,  if  not  quite,  the  value  of  the  land 
at  tbe  time  the  offer  was  made.  Jjltcbfleld 
did  not  wish  to  sell  the  land  at  these  prices, 
however,  and  the  offers  were  refused. 

We  have  stated  our  conclusions  from  tbe 
evidence,  rather  than  the  testimony  from 
which  tbey  are  derived,  as  the  ultimate 
facts  only  are  material  to  a  proper  deter- 
mination of  tbe  case;  and  we  turn  now  to 
the  law  which  sbould  be  applied  to  these 
facts.  It  may  be  stated,  as  n  general  rule, 
"that  tbe  law  is  stringent  In  requiring  strict 
proof  of  tbe  facts  requisite  to  constitute  ad- 
verse possession.  Among  these  Is  the  •  ma- 
terial and  essential  one  that  the  occupancy 
must  have  been  with  the  intention  to  claim 
title.  In  other  words,  the  fact  of  tbe  pos- 
session, and  tbe  quo  animo  with  which  it 
was  commenced  and  continued,  are  the  true 
and  only  tests;  and.  as  showing  this  intent, 
it  la  cleariy  competent  to  ^ow,  by  the  dec- 
larations of  the  occupant,  that  he  did  not 
bold  adversely.  McNamee  v.  Moreland,  20 
Iowa,  90  We  have  seen  that  Sewell.  when 
he  ttwk  the  deed  from  Boyd,  knew  that 
Boyd  bad  no  title;  that  he  thought  the  hind 
was  government  land,  and  expected  to  get 
title  from  the  govemment.  Now,  while  it  Is 
tme  that  a  void  deed,  or  one  given  witbont 
right  or  title  by  the  grantor,  or  even  a  tax 
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deed  TOld  on  Its  face,  may  be  sutlictent  to 
gtTp  color  of  title,  yet.  sufb  a  rule  has  no 
applk-iition  to  one  wbo  actually  knows  that 
he  has  iiu  claim,  or  title,  or  right  to  a  title. 
Adverse  iMJssession  must  be  In  good  faltb. 
Jones  v.  Hockman,  12  Iowa.  101;  Close  v. 
Siimra.  27  Iowa.  503;  Smith  v.  Yoimg  down) 
5(i  N.  W.  506;  SneU  v.  Mechan.  80  Iowa,  53» 
45  N.  W.  39S.  It  seems  to  be  well  settled 
that  there  can  be  no  such  tbin^  as  adverae 
posseKHion  where  the  party  knows  tao  has  no 
title,  uud  that,  under  the  law.  he  can  ac- 
quire noue  by  his  occupation.  Deffenback  t. 
Hawke.  115  U.  S.  403,  6  Sup.  Ct.  95.  More- 
over. It  appears  to  us  that  Sewell  did  not 
rely  upon  the  Boyd  deed  as  glTtng  him  title 
until  after  the  decision  of  the  supreme  court 
of  the  United  States.  He.  as  we  thluk.  ex- 
pected the  government-  to  be  succesBfnl  In 
Its  litigation  with  the  land  company,  and 
then  expet'ted  to  get  title  from  the  govern- 
ment. That  such  was  hts  position  with 
reference  to  the  south  40  cannot  be  doubted; 
and,  in  view  of  the  testimony  showing  that 
he  knew  Boyd  was  a  squatter,  and  bad  noth- 
ing to  convey  unless  the  government  was 
successful  in  its  litigation  with  the  land 
company,  and  the  fact  that  Sewell  was  mak- 
ing no  claim  under  bis  deed,  but  was  at- 
tempting to  purcbase  the  land  from  Litch- 
field, we  think  be  stood  in  the  same  position 
with  reference  to  the  land  In  dispute. 

We  have  heretofore  announced  that  doc- 
trine that,  "where  a  party  relies  upon  color 
of  title  In  support  of  the  statute  of  Umita* 
tlons.  he  must  rely  upon  his  color  of  title, 
and  holt\  possession  under  It."  Moore  t.  An- 
tlll,  53  Iowa.  612,  6  N.  W.  14.  The  whole  doc- 
trine of  adverse  possession  rests  upon  the 
presumed  acquiescence  of  the  party  against 
whom  it  is  held.  3  Waslib.  Real  Prop.  (3d 
Kd.)  p.  123.  If,  then,  the  intention  is  want- 
ing of  claiming  against  the  true  owner,  the 
l>osses8lon  will  not  be  adverse,  nor,  however 
long  continued,  bar  the  owner's  right  of  en- 
ti-y.  Jones  v.  Hockman.  supra;  Wright  v. 
Kcithlcr.  7  Iowa,  92.  The  evidence  shows 
that  Sewell  did  not  record  his  deed,  did  not 
pay  any  taxes  upon  the  land,  and  did  not 
claim  title  under  his  deed  until  after  the 
dwlslon  of  the  supreme  court  of  the  United 
States.  As  he  made  no  claim  of  title  under 
the  Boyd  deed,  but  expected  to  procure  the 
land  from  the  government  after  a  decision  In 
its  favor,  there  was  no  oceiision  for  plaintiff 
to  assert  bis  rights.  He  did  not,  by  delay,  ac- 
quiesce in  any  hostile  claim  made  by  appel- 
lee. Whenever  the  mntter  was  spoken  of  by 
Sewell.  to  any  agent  or  rei)reseutatlve  of 
Litchfield,  prior  to  tlic  year  18!»2,  he  stated 
that  he  expected  to  get  his  title  from  the 
goverum<*nt.  after  the  litigation  between  the 
government  and  the  land  company  was  end- 
ed. He  did  not  disclose  his  dei'd  to  these 
agents  until  after  the  decree  was  rendered 
for  the  land  company,  and  then  declared  that 
be  did  not  intend  to  claim  under  the  deed  un- 
til be  was  informed  by  an  attorney  to  whom 


he  wrote  that  he  could  get  title  by  prescrip- 
tion. Manifestly,  there  was,  under  such  a 
state  of  facts,  no  sucb  acqolescence  by  the 
owner  as  will  prevent  blm  from  asserting  his 
title.  Any  other  holding  would  unjustly  de- 
prive plaintiff,  who  has  been  guilty  of  no 
wrong  or  laches,  of  the  title  to  fats  land,  and 
confer  it  upon  one  whose  claim  thereto  nnder 
the  Boyd  deed  was  but  for  a  few  monthn 
prior  to  the  Institution  of  this  suit. 

But,  aside  from  all  this.  It  clearly  appears 
from  the  testimony  that,  prior  to  the  year 
1S!I2.  and  some  time  in  the  year  1889,  the 
defendant  offered  to  purchase  the  land  In 
disimte  from  Litchfield.  He  first  offered  to 
pay  fSOO  for  it,  and  afterwards  Increased  the 
offer  to  $1,<K)0,  and  said  be  was  willing  to  pay 
what  the  land  was  worth.  He  also  statml 
that  he  would  sell  bis  improvements  for 
actual  cost,  and  give  up  the  land,  if  he  could 
not  buy.  It  Is  true  that  Sewell  makes  equiv- 
ocal denial  of  these  offers,  and  bis  counsel 
Insist  tliat,  even  If  made,  they  are  not  bind- 
ing, and  should  not  be  considered,  because 
they  were  given  In  an  effort  to  buy  his  peace, 
or  to  settle  the  dlfBcolttes  between  the  par- 
ties. We  &re  satisfied  that  these  offers  were 
made  to  an  agent  of  the  appellant,  and  that 
they  should  not  be  excluded  because  of  lac- 
ing made  to  settle  any  real  or  threatened  liti- 
gation, and  that  they  coustttuted  a  re<-ognI- 
tion  of  appel]ant*B  title.  When  these  offers 
were  made,  Sewell,  as  we  have  said,  -vrh 
not  claiming  in  hostility  to  Litchfield,  ex- 
cept as  be  might  get  title  from  the  govern- 
ment. If  the  government  was  successful  In 
Its  Ittlgatlon.  He  made  no  assertion  of  rigbt 
under  the  Boyd  deed,  and  was  not  n^otiat- 
Ing  for  a  settlement  of  any  controversy  be- 
tween himself  and  the  appellant.  It  seemF 
to  be  well  settled  that  an  offer  by  defendant 
to  purchase  the  property,  which  he  is  holdlni; 
adversely,  from  the  plaintiff,  within  the  stat- 
utory time.  Is  a  clear  recognition  of  plaintiff's 
title,  and  will  interrupt  the  running  of  the- 
statute.  Davenport  v.  Sebrlng.  '>2  Iowa.  3S4. 
3  N.  W.  403;  Jacks4in  v.  Brltton,  4  Wend. 
507;  Jackson  v.  Croy.  12  Johns.  427;  Ix)Tell 
V,  Frost.  44  Cal.  471;  Wood.  Llm.  Act.  I  270: 
and  cases  dted  In  t  Am.  &  Eng.  Knc.  1.aw, 
p.  272. 

Our  conclusion  Is  that  the  defendant  docK 
not  hold  title  to  the  hind  by  prescription,  and 
that  the  decree  should  have  been  for  plain- 
tiff as  to  the  nortii.  as  well  as  to  the  south. 
40.  The  cases  of  MeCamy  v.  Hlgdon.  50  Go. 
G29,  and  Saxton  v.  Hunt.  20  N.  .1.  iJiw,  4S7. 
as  well  as  those  hei-etofore  cited,  are  In  sup- 
port of  the  doctrines  announced  In  this  opin- 
ion. We  are  the  better  satisfied  with  the 
result  in  this  case  because  It  works  no  hanl- 
shlp  to  appellee.  He  gave  but  f  175  for  the 
laud.  Including  the  impniveuients,  which 
were  worth  nearly  as  much  as  the  considera- 
tion paid.  He  has  had  possession  of  the  land 
since  1S.S2.  and  has  paid  no  taxes  thereon. 
The  improvements  made  by  him  have  beeu 
Inexpensive,  and  up  to  this  time  he  has  paid 
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00  rent  It  Is,  then,  no  Injustice  to  apply  to 
this  case  the  rule  first  announced,  requiring 
strict  proof  of  the  facts  requisite  to  constl- 
tate  adrerse  possession.  Plalutiff  should  not 
be  deprived  of  his  land,  under  such  clrcom- 
ttaaces,  without  full  proof  of  all  the  facts  es- 
KDtial  to  sustain  the  plea.  We  do  not  think 
mch  proof  la  furnished  in  this  case,  and  the 
deoee  of  the  district  conrt  la  reversed. 


FRANKLIN  v.  STATE. 
{Sapreme  Conrt  of  Wiseonsin.   Jan.  28,  1896.) 

CRIHISII.    Law— IslSTBDCTIOKH— PKSBrHPTION  OF 

ISNtiCENCE. 

On  a  criuinal  trial  it  is  raror  to  refuse  to 
inatrnct  that  the  law  presumes  every  man  in- 
nocent, and  a  conviction  cannot  "be  had  if  any 
juror  has  a  reasonable  doubt  of  the  defendant's 
tcnilt,  though  an  instruction  has  been  given  that 
they  coold  not  convict  aniens  the  evidence  left 
no  rrasonable  doubt  of  defendant's  guilt. 

Krror  to  municipal  court,  Mllwaubee  coun- 
ty: Emll  Wallber,  Judge. 

Joseph  Franklin  was  convicted  of  theft, 
and  iainga  error.  ReverBed. 

J.  H.  Stover,  for  plalniiff  in  error.  W.  H. 
Mylrea,  Att^.  Gen.,  and  J.  L.  Brdall,  A.88t 
At^.  Qen..  for  the  State. 

CASSODAY,  O.  3.  The  plainUff  in  error 
was  charged  and  coDvlcted  of  having,  at 
Hilwankee,  April  2, 18M,  found  on  and  stolen 
from  tbe  person  of  one  Joseph  Fountain  $11 
In  mon^.  then  and  there  belcmglni;  to  Foun- 
tain and  of  tbe  value  named,  contrary  to  the 
statutes  (section  4413.  Sanb.  &  B.  Ann.  St.), 
and  be  is  now  serving  bis  sentence  of  three 
years  In  tbe  house  of  correction  of  Milwau- 
kee coun^.  We  cannot  aay  that  sucb  con- 
viction was  contraiT  to  the  evidence.  Kr- 
ror  is  assigned  because,  on  tbe  trial,  tbe 
L'onrt  refused  to  give  tbe  following  Instruc- 
tion: **The  law  presumes  every  man  inno- 
cent, and  desires  no  conviction  if  the  Jury,  or 
any  one  of  them,  entertains  a  reasonable 
donbt  of  bis  snilt;  for  while  tbe  jury,  or  any 
one  of  ttaem.  entertains  a  reasonable  doubt 
as  to  tbe  guilt  of  the  defendant  of  tbe  crime 
vbarsed,  lie  cannot,  without  a  great  violence 
to  his  conscience  and  sense  of  right,  agree 
upon  a  verdict  of  conviction."  We  are  con^ 
strained  to  hold  ttiat  the  refusal  to  give  such 
Instruction,  or  its  equivalent,  was  error. 
"The  true  rule  is  that  tjie  burden  of  proof 
ii  upon  tbe  state  to  prove  tbe  guilt  of  tiie 
defendant,  and  that  be  is  presumed  Innocent 
unless  the  whole  evidence  in  the  case  satis- 
fies the  Jury,  beyond  a  reasonable  donbt, 
that  he  Is  guilty."  Crilley  v.  State,  20  Wis. 
232;  Baker  t.  State,  80  Wis.  421,  SO  N.  W. 
518;  Fossdahl  t.  State,  89  Wis.  482.  486,  62 
K.  W.  186.  This  rule  was  sanctlone  .  by 
Shaw,  C.  J.,  In  Com.  v.  Kimball,  24  Pick. 
:i66.  374.  See,  also,  State  r.  Flye.  26  Me. 
312;  SUte  V.  Tibbetts,  S6  Me.  81;  Ogletrec 
V.  8tate,  28  Ala.  698.  Thus,  it'  was  held  er- 
ror to  refuse  an  inatructlon  to  the  eDTect  that 


the  presumption  of  Innocence  prevails 
throughout  the  trial,  and  that  It  Is  tbe  duty 
of  the  jury,  If  possible,  to  reconcile  the  evi- 
dence with  this  presnmptlon.  Farley  v. 
State,  127  lud.  419,  2tt  N.  B.  898.  True,  tbe 
court  charged  the  Jury  to  the  effect  that  they 
could  not  convict  unless,  from  all  the  evi- 
dence, there  was  left  in  tbelr  minds  no  rea- 
sonable doubt  of  the  guilt  of  the  accused. 
But  this  Is  not  equivalent  to  the  Instruction 
refused.  People  v.  Macard  (Mich.)  40  N.  W. 
784;  People  v.  Potter  (Mich.)  ,10  N.  W.  994. 
The  Judgment  of  the  municipal  court  for 
Milwaukee  county  Is  rereraed.  and  the  cause 
is  remanded  for  a  new  trial.  The  official 
In  charge  of  the  plalntllT  in  error  will  sur- 
render him  to  the  sheriff  of  Milwaukee  coun- 
ty, who  will  hold  him  In  custody  until  he  be 
discharged,  or  bis  custody  changed,  by  due 
conrse  of  law. 


SCHUBERT  T.  RICHTER. 
(Supreme  Court  of  Wisconsin.    Jan.  28,  1896.) 
Slasdbb— Complaint— Dbfamatokt  Iiaxouaoi— 

NlOBSSART  AlI^BQATIONS. 

A  complaint  for  slander  whidi  fails  to 
allege  the  particular  defamatory  words  spoken 
.  is  insufficient. 

Appeal  from  superior  court,  Milwaukee 
county;  J.  O.  Lud  wig.  Judge. 

Action  by  Joseph  F.  Schubert  against  Au- 
gust Richter,  Jr.,  for  slander.  From  an  or- 
der sustaining  a  demurrer  to  the  complaint. 
plaintUr  app^s.  Affirmed. 

Tbe  complaint  alleges,  in  effect:  That. 
March  1,  1894,  the  llrm  of  Richter.  Hchubert 
&  Dick,  then  conducting  a  general  real  es- 
tate, loan,  and  insurance  business.  In  Mil- 
waukee, as  copartne<s,  made  their  promis- 
sory note  la  writing,  bearing  date  on  that 
day,  for  ^2,274.33,  payable  one  year  aft«- 
date,  to  oup  Joseph  Flanner,  with  interest, 
and  thereupon  delivered  the  same  to  said 
l>'lanner  for  full  value.  That  tberaafter,  and 
before  maturity  of  said  note,  said  Flanner 
sold  and  delivered  tbe  same  to  this  plaintiff. 
That,  August  1,  1894,  said  partuorship  ex- 
pired by  llmltitlon,  and  thereafter  the  plain- 
tiff and  defendant,  respective^,  entered  into 
busimsri  for  himself  in  tbe  same  line  of  busi- 
ness as  had  formerly  been  conducted  by  the 
firm.  That,  to  supply  capital  therefur,  the 
plaintiff  had  negotiated  with  the  First  Na- 
tional Bank  of  Milwaukee  for  a  loan  upon 
said  note  to  the  amount  therraf.  That  the 
defenitent,  with  intent  to  Injure  and  imiialr 
the  bualnesj  credit  of  the  plaintiff,  and  to 
prevent  him  from  obtaining  credit,  on  said 
note,  warned  tbe  cashier  of  said  bauk  not  to 
discount  or  purcbaso  said  note  from  the 
plaintiff,— thereby  giving  tbe  cashier  to  un- 
derstand that  be  repudiated  his  obligation  on 
said  no*^;  that  the  possession  thereof  by 
tbe  plaintiff  was  wrongful  and  felonious; 
that  the  plalutiff  was  not  entitled  to  sell,  as- 
sign, or  transfer  said  note  to  tbe  bank.  That 
the  d^endant  gave  tbe  cashier  to  understand. 

Digitized  by  Google 


108 


NORTHWESTERN  REPORTER,  Vol.  00. 


(Wis. 


lij  Inference  and  by  direct  cliar^o,  that 
said  note  was  without  value,  and  that  the 
plaintiff  had  no  right  to  the  possesBton  there- 
of, and  no  property  therein,  and  that  he  wan 
attempting  to  obtain  the  money  of  said  beak 
fraudulently.  That,  In  consequence  of  such 
warning,  the  bank  refused  to  accept  said 
note,  or  to  advance  any  money  thereon,  or  to 
extend  any  credit  to  the  plaintiff.  That,  by 
reason  thereof,  the  credit  of  the  plaintiff  was 
ruined  at  said  bank  and  other  money  Insti- 
tutions in  Milwaukee,  and  hence  he  was  un- 
able to  obtain  capital  with  which  to  conduct 
business.  That,  by  said  act,  the  def«idant 
intended  to  injure  the  business  reputation  of 
the  plaintlfF.  That  such  acts  were  done, 
and  such  warnings  and  statements  made,  by 
the  defendant  falsely  ani.  maliciously,  and 
with  Intent  to  Injure  the  plalutlff.  and  by 
reason  whereof  the  plaintiff  was  Injured  In 
his  business  and  reputation,  and  for  which 
he  claims  damages.  Fr^m  an  order  sustain- 
ing a  demurrer  to  such  complaint  for  In- 
sufficiency, the  plaintiff  brines  this  appeal. 

Heni^y  W.  Dunlop  tnd  Winkler,  Flanders, 
Smith,  Bottum  &  Vilas,  for  aM>ellant.  Aus- 
tin &  Fehr,  for  respondent. 

CASSODAY,  C.  J.  (after  ettitlnfc  the  facts). 
The  complaint  entirely  falls  to  state  or  al- 
lege what  particular  words  were  spoken  by 
the  defendant  which  the  plalutlff  <-IaIm8 
were  defamatory.  It  merely  states  the 
pleader's  Inferences  or  conclusions,  drawn 
from  something  suppraed  to  have  been  said, 
but  not  alleged.  "The  words  in  which  the 
tilauder  Is  conveyed  must  be  stated  in  the 
complaint.  In  order  that  the  court  may  Judge 
whether  they  constitute  a  ground  of  action, 
and  also  becanse  the  defendant  Is  entitled  to 
know  the  precise  charge  against  him.  and 
cannot  shape  his  case  until  he  knows.  It  is 
not  sufticlent  tr  set  forth  the  tenor  or  effect 
of  the  words  used  by  the  defendant."  13 
Am,  &  Eng.  Bne.  Law,  450.  This  Is  not  only 
elementary,  but  has  frequently  been  sanc- 
tioned by  this  court.  Zeig  v.  Ort.  3  Pin.  30; 
K.  V.  H.,  20  Wis.  239;  Slmonsen  v.  Herold 
Co.,  61  Wis.  626,  21  N.  W.  799;  Pelzer  v. 
Benlsh,  67  Wis.  291.  30  N.  W.  306;  Schlld  v. 
Legler,  82  Wis.  73,  51  N.  W.  1099.  It  fol- 
lows that  the  demurrer  was  proi>erly  sustain- 
ed. The  order  of  the  superior  court  for 
Milwaukee  county  Is  affirmed. 


OEFLBIN  V.  ZAUTCKE, 
(Supreme  Court  of  Wisconsin.   Jan.  28,  iSOa) 

Failure  to  Rbplaob  Oatbs  ix  IIailroad  Fbncbs 
— Pesal  Statute— Strict  Conbtkcctiox. 
1.  Rev.  St.  8  1811,  orovidlng  that  any  one 
willfnily  takisK  down  a  fence  or  cattle  guard 
built  by  a  railroad  comiianj  aa  required  by  sec- 
tion 1810,  or  failing  to  replace  or  close  gates 
therein  after  having  lawfully  passed  through, 
shall  forfeit  not  more  than  in  addition  to 
damages,  being  pen&i,  should  be  strictly  con- 
strued. 


2.  Defendant's  team  ran  away,  and  de- 
stroyed a  gate  erected  by  a  railroad  company, 
under  Rev.  St.  S  1810,  for  defendant's  use  at 
a  farm  crossing,  and  defendant  failed  to  re- 
build the  gate.  PlalntUTs  hone  strayed  from  a 
highway  to  defoidant's  premiseB,  passed  through 
the  opening,  and  was  Killed  by  a  iocumotive. 
Held,  that  the  caae  was  not  within  Rev.  St.  S 
1811,  allowing  recovery  against  one  who  sbalt 
"willfDlly"  take  down  a  fence  or  cattle  guard 
erected  by  a  railroad  company  as  required  by 
section  1810,  or  "allow"  the  same  to  Ije  taken 
down,  or,  having  lawfully  opened  gates  therein 
"for  the  purpose  of  passmg  through  the  same." 
shall  not  immediately  replace  or  close  them. 

Appeal  from  superior  court,  Milwaukee 
county;  J.  C.  Ludwig.  Judge. 

Action  by  F.  <i.  Oeflein  against  F.  O. 
Zautcke.  From  a  Judgment  entered  on  a 
nonsuit,  plaintiff  appeals.  Affirmed. 

Flebing  &  Killilea  and  0.  H.  Van  Alstlne, 
for  appellant.  Wells,  Brigham  &  Upham, 
for  i-espondent. 

OAHSODAy,  G.  J.  Tbis  action  was  brought 
to  recover  the  value  of  the  plaintlfTs  horse, 
which  strayed  from  the  highway  onto  the 
defendant's  premises,  and  from  thence 
through  an  open  gate  at  the  def«idant'B  rail- 
way crossing  onto  the  portion  of  the  track 
of  the  Chicago.  Milwaukee  &  St  Paul  Rail- 
way, which  ran  over  ani  acrosB  the  defend- 
ant's farm,  and  while  there  waa  struck  and 
killed  by  a  passing  locomotive  of  the  com- 
pany. The  undisputed  evldenm  la  to  the  ef- 
fect that  the  company  had,  a  long  time  prior 
to  the  accident  erected  on  both  aides  of  Ita 
railway,  crossing  said  farm,  good  and  sutH- 
cient  fences,  with  gates  tberdn  at  the  farm 
crossing  of  the  railroad,  made  tot  the  nac 
of  the  defendant  In  crossing  the  railroad 
from  one  part  of  his  farm  to  another;  that 
some  two  weeks  prior  to  the  accident  the  de- 
fendant's team,  being  driven  by  his  employ^, 
ran  away,  and  right  into  the  gate  at  the  farm 
crossing  mentioned,  and  broke  It  all  to  pieces, 
and  the  defendant  allowed  it  to  remain  so 
broken  down  until  the  plaintiff's  horse  pass- 
ed through  the  same  to  the  railroad  track, 
and  was  there  killed  by  a  locomotive,  as 
mentioned.  At  the  close  of  the  evidence  on 
the  part  of  the  plaintiff,  the  court  graoted 
a  nonsuit,  and  from  the  Judgment  entered 
thereon  the  plaintiff  brings  this  appeal. 

It  is  conceded  that  prior  to  the  time  when 
tbe  gate  was  broken  down  by  the  defend- 
ant's team  running  away,  as  mentioned,  the 
company  had  properly  constructed  the  fences 
and  gate  in  question,  as  required  by  the  stat- 
ute (Rev.  St.  9  1810).  The  liability  here 
claimed  is  predicated  upon  the  failure  of  the 
defendant  to  reconstruct  the  gate  after  it 
was  so  broken  down  by  his  team.  The  stat- 
ute does  provide  that  "any  person  who  shall 
wilfully  take  down,  open  or  remove  any  such 
fence,  cattle  guard  or  crossing,  or  any  por- 
tion thereof,  or  allow  tbe  same  to  be  token 
down,  opened  or  removed,  or  who,  bavins 
lawfully  taken  down  bars  or  opened  gates  in 
such  fences  for  the  purpose  of  paaatDg 
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throngb  the  tame,  ahall  not  Imiued  lately  re- 
place or  close  tbe  same,  shall  forfeit  not  leas 
than  ten  nor  more  than  lifty  dollars,  and  In 
addition  be  liable  to  the  party  Injured  for  all 
damages  resnltlng  from  such  act  or  omis- 
sion." Rer.  St.  i  1811.  Assnmlng  that  the 
fnte  was  a  i>ortlon  of  "such  fence,  cattle 
fniard  or  crossing,"  still  it  Is  very  obrlous 
that  the  defendant  did  not  willfully  take  It 
down,  nor  open,  nor  remove  It;  and  it  Is 
equally  obrions  that  he  did  not  "allow  the 
same  to  be"  so  "taken  down,  opened  or  re- 
moved," since  to  allow  tt  to  be  done  wonld 
imply  hiB  consent  or  permlBSion  In  the  doing 
of  It.  whereas  the  gate  was  destroyed  by  the 
runaway  team,  without  the  consent  of  any 
one.  It  Is  eqtially  clear  that  the  defendant 
did  not  "lawfully"  take  down  or  open  the 
gate,  "for  the  purpose  of  passing  through 
the  same."  Tbe  only  plausible  reason  for 
the  contention  of  the  plalntlfT  is  that  tbe  de- 
fendant, for  two  weeks  after  bis  team  bad 
so  broken  down  the  gati>.  ncglocted  to  re- 
t-onstruct  the  same.  Had  rhe  defendants 
horse  during  that  time  passed  through  the 
gate  onto  the  railway  track,  and  been  so 
Ikllled  by  tbe  locomotive,  and  tbe  defendant 
had  aned  tbe  company  therefor,  then  the  de- 
fendant's contributory  negligence  In  so  lear- 
ing  the  gate  down  might,  under  tbe  repeat- 
ed adjudications  of  this  court,  have  beea  a 
defenw.  Jones  t.  Railroad  Co..  42  Wis.  306; 
Currr  t.  Railway  Co.,  43  Wis.  665;  Ricbard- 
Bon  T.  Railway  Co..  56  Wis.  347.  14  N.  W. 
1TB:  Martin  t.  Stewart.  73  Wla  553.  41  N. 
W.  ~>aS;  Peterson  v.  Railroad  Ca,  86  Wis. 
2U6.  50  N.  W.  639.  But  In  the  case  at  bar 
tbe  plaintiff  suffered  his  borse  to  go  at  lai^e 
upon  the  highway,  and  to  escape  therefrom 
onto  the  premises  of  the  defendant,  and  from 
tbence  onto  tbe  railway  track.  Tbe  case  of 
Pltxner  r.  Sblnnlck,  39  Wis.  129,  is  quite 
itmllar,  and.  In  principle,  against  the  plain- 
tiff's ncorery  In  this  action.  Active  vlgl- 
lince  was  not  required  of  tbe  defendant  to 
prevent  tbe  plaintiff's  horse  from  trettpaaslng 
upon  hts  premises.  KItx  v.  Nieman.  68  Wis. 
271.  32  N.  W.  223;  Walsh  t.  Railroad  Co.,  146 
X.  Y.  301. 38  N.  E.  1068.  Besides,  the  statute, 
as  here  aonght  to  be  applied.  Is  penal,  and 
must  be  strictly  construed.  The  judgment  of 
ibe  superior  court  for  Milwaukee  county  is 
affirmed. 


OER^^ANIA  SPAR  &  BAU  VEREIN  v. 
FLYNN  et  al. 
iSapreme  Court  of  Wiscooun.    Jan.  28,  1806.) 
CoarDmATioxs-OrFicBHs— Tkbh  of  Oppicb— Ac- 

TIOIT  OK  BONL — PlKADISO. 

1.  Rev.  St  i  1776,  providing  that  dire(>tors 
of  a  corporation  bIibII  be  elected  annually,  does 
not  limit  the  term  of  office  of  an  attorney,  ap- 
pointed by  tbe  directors,  to  one  year,  it  being 
alM>  provided,  in  such  section,  that  tbe  terms  of 
other  officers  may  be  prescribed  by  the  articles 
«if  incorporation  or  the  by-lsws. 

2.  An  allegation,  in  an  action  on  a  bond  of 
an  anonwy,  tiutt  he  was  apptdnted  the  attorney 


of  plaintiff  corporation  by  its  board  of  directors, 
"and  held  under  said  apDointment  for  tbe  temi 
of  two  years,"  sufficiently  alleges  that  his  term 
of  office  was  ior  two  years. 

8.  A  comfdaint  which  alleges  ^t  plaintiff 
corporation  was  aothoriced  to  loan  mon^  to 
members  on  real-estate  security;  that  arrange- 
ments were  made  to  loan  a  certain  sum  to  a 
member,  that  R.,  the  duly-appointed  attorney 
of  phiintifl,  "by  virtne  of  his  office,"  was  given 
a  check  payable  to  his  order,  to  be  delivered  to 
the  borrower  as  soon  as  tbe  latter  should  exe- 
cute a  satisfactory  mortgage;  and  that  R.  con- 
verted the  check,  during  bis  term  of  office. — 
states  a  good  cause  of  action  against  the  sure- 
ties on  R.'s  bond. 

Appeal  from  superior  court,  Milwaukee 
county;  J.  C.  Ludwig,  Judge. 

Action  by  tbe  Gemiania  Spar  &  Bau  Verein 
against  Lytton  Plynn  and  another,  on  a  bond. 
Prom  an  order  overruling  a  demurrer  to  the 
complaint,  defendants  appeal.  Affirmed. 

This  is  an  action  upon  a  bond.  A  demur- 
rer to  the  complaint  was  overruled.  The  al- 
legations of  tbe  complaint,  so  far  as  necessary 
to  be  set  forth,  are  as  follows:  "The  said 
plaintiff  alleges  that  It  Is  a  corporation,  organ- 
ized under  the  laws  of  tbe  state  of  Wisconsin, 
for  tbe  purpose  of  creating  a  mutual  savings 
fund  from  dues  of  its  members,  and  making 
loans  to  its  members  on  real-estate  security, 
and  has  been  such  corporation  ever  since  the 
year  1887,  and  that  tbe  office  of  said  plain- 
tiff corporation  Is  now,  and  at  all  times  since 
its  organisation  has  been.  In  tbe  city  and 
county  of  Milwaukee,  state  of  Wisconsin. 
Tbe  plaintiff  alleges  that  Its  bylaws  provide 
that  tbe  board  of  directors  shall  dect  or  ap- 
point and  discbarge  all  offlcers  of  the  associa- 
tion, and  fix  tbe  compensation  of  such  officers, 
and  shall  also  appoint  an  attorney.  Tbe 
plaintiff  alleges  that,  under  the  provisions  of 
said  by-laws,  one  Peter  Rupp,  an  attorney  at 
law,  on  or  about  the  IStfa  of  May,  1888,  was 
duly  appointed  the  attorney  of  said  plalntlflC 
by  its  board  of  directors,  and  held  under  said 
appointment  for  the  term  of  two  years,  or  un- 
til about  tbe  middle  of  May,  1800,  and  at  said 
last  date  was  reappointed  such  attorn^,  and 
held  under  said  last  appointment  until  about 
tbe  29tb  day  of  September,  1881,  when  he 
was  removed  by  the  board  of  directors.  The 
plaintiff  alleges  that,  upmi  the  20th  day  of 
May,  1888,  the  above  named  Peter  Rupp.  as 
principal,  and  tbe  defendants  Lytton  Flynn 
and  F.  Selbel,  as  sureties,  executed  to  the 
said  plaintiff  a  Joint  and  several  bond  In  the 
penal  sum  of  one  thousand  dollars  ($1,000.00), 
good  and  lawful  money  of  the  United  States 
of  America,  conditioned  that,  whereas,  the 
said  Peter  Rupp  was,  on  the  15th  day  of  May, 
1888.  duly  elected  attorney  for  said  Germanta 
Spar  &  Bau  Verein,  now,  therefore,  if  the 
said  Peter  Rupp  shall  well  and  truly  perform 
all  the  duties  of  his  said  office,  and  shall  pay 
out  to  the  proper  parties  all  moneys  which 
may  come  into  his  hands  by  virtue  of  ssid 
office,  all  without  fraud  or  delay,  then  this 
obligation  to  be  void,— otherwise,  to  be  and 
remain  In  fidl  force;  a  copy  of  which  bond  is 
kei-eto  annexed,  marked  '£xblbU  A,'  and 
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made  a  part  of  this  complalat.  The  plalDtlfl 
aHeges  that  Its  artieles  of  association  iHTorlde 
that  loans  may  be  made  to  its  members  np- 
on  real-estate  security,  and  that  rate  Peter 
Heniy  Jessen  was  a  member  of  said  corpora' 
tlott  during  the  years  1880,1890,  and  1891.  and 
that  he  made  arrangements  with  said  plaintiff, 
prior  to  the  month  of  August,  1889,  for  a  loan 
of  two  thousand  nine  hundred  and  ninety  dol- 
lars ($2,900.00)  on  bis  real  estate.  The  plaintiff 
alleges  that,  on  or  about  the  1st  day  of  Au- 
gust. 1889.  the  said  Peter  Rupp,  by  virtue  of 
his  office  as  attorney  of  said  plalntKt,  was  giv- 
en a  check  by  plainUff  for  the  sum  of  two 
thousand  iLlne  hundred  and  ninety  dollars 
(92,990.00)  on  Merchants'  Exchange  Bank, 
Milwaukee,  Wisconsin,  payable  to  the  order 
of  the  said  Peter  Bupp,  and  In  favor  of  said 
Peter  Henry  Jessen.  which  check  the  said 
Peter  Rupp  was  to  deliver  to  the  said  Peter 
Henry  Jessen  as  soon  as  the  said  Peter  Rupp 
obtained  a  satisfactory  mortgage  upon  the 
real  estate  of  the  Raid  Peter  Henry  .Te«4on, 
to  Reciin*  a  repayment  of  the  money  r<-prE^ 
sented  by  said  check,  unless  said  check  was 
recalled  by  the  board  of  directors."  The  mm- 
plalnt  then  alleges  conversion  of  the  check  by 
Rnpp,  on  or  about  August  1st,  aforesaid,  and 
concealment  of  such  ocniTerslon  until  Septem- 
ber. 1891;  also,  that  Rupp  committed  suicide 
In  the  spring  of  1882;  that  demand  was  made 
on  the  ai^dlantq,  before  action,  for  the  pay- 
ment of  fl,000,  the  penal  sum  of  the  bond, 
whl^  was  refused,— and  judgment  Is  de- 
manded tor  the  penalty  of  tbe  bond,  with  In- 
terest. 

Howard  &  Mallory.  for  appellants.  Wil- 
liams &  May,  for  respondent. 

W1NSL.OW.  J.  (after  stating  the  fftcts). 
The  appellants  contend  that,  because  direct- 
ors of  a  cOTporatlou  are  to  be  elected  annual- 
ly (Rev.  St.  S  1776),  therefore  the  term  of 
cf£Lee  ia  the  attorney  of  the  corporation  most 
terminate  with  the  year,  and,  comequently, 
that  the  defendants  are  not  i-csponslble  for  a 
defiUcation  occurring  more  tluu  two  months 
after  the  expiration  of  their  prindpars  term 
of  office.  The  iwRltlon  is  not  tenable.  Dl- 
rectcffs,  If  classified  as  provided  in  section 
1772,  Rev.  St,  may  htAA  office  for  three  years, 
and.  furthermore,  under  the  prorlsions  of 
twction  1770.  sapni.  the  term  of  tbe  other 
officers  of  the  corporation  may  be  prescribed 
by  the  articles  of  Incorporation  or  the  by- 
laws, and  such  term  la  plainly  not  limited  to 
a  single  yesr.  The  complaint  distinctly  al- 
leges that  Rupp  was  appointed  and  held  un- 
der said  appointment  tor  the  term  of  two 
years.  This  must  be  held  a  sufficient  allega- 
tion that  his  term  was  for  two  years.  This 
point  being  decided  adversely  to  the  appei- 
Lants.  there  seems  no  doubt  that  the  complaint 
states  a  cause  of  action.  It  Is  alleged  that 
the  chedE  was  delivered  to  and  received  ^ 
Rupp  "by  virtue  of  his  office"  as  attorney, 
and  this  may  well  be  so.   At  least,  It  cannot 


be  said,  in  view  of  the  aUegatlons  of  the  com- 
plaint, that  it  was  not  so  received.  Order 
affirmed. 


COMM£RC!lAL  BANK  et  al.  V.  McAU- 
LIFFB. 

(Supreme  Court  of  Wiaooiuiin.    Jan.  28.  1886.) 

ASSIGNMBNT  FOR  BBXBFIT  OP  CHEDITOItS — VACAT- 
ING Ohdek  Sbttlino  AsaiONEB'a  AcconMT 
— Whbx  Propbh— Rbpbkencb. 

1.  Under  Rev.  St  i  2832,  giving  the  court 
power,  in  Its  discretion,  to  vacate  a  final  order 
Hettling  the  account  of  an  assignee  for  the  ben- 
efit at  creditors,  and  allow  objectioas  to  be 
filed,  where  the  failure  of  a  creditor  to  awear 
on  the  hearing  arose  "through  mistake,  inadvert- 
ence, surprise  or  excusable  neglect"  it  is  prop- 
er to  vacate  audi  order  where  a  creditw  niled 
to  appear  on  the  final  hearing  because  he  re- 
ceived no  notice  and  did  not  know  of  such  hear- 
ing. 

2.  Tbe  court  is  not  prevented  from  vacat- 
ing ouch  order,  for  good  cause  shown,  by  Rev. 
St.  i  1701,  providing  that  such  final  order  shall 
be  "conclusive  upon  all  parties." 

3.  Where  a  court  vacates  an  order  settHng 
the  account  of  an  assignee  for  tbe  benefit  of 
creditors,  and  allows  a  creditor  to  file  objec- 
tions to  the  account,  it  may  refer  the  hearing 
of  Bu<-h  objections,  regardless  of  whether  Rev. 
St.  $  2864,  allowing  references,  applies  to  ao- 
tiona,  only,  or  also  to  special  proceedinga. 

Appeal  from  circuit  court,  Milwaukee  coun- 
ty; D.  H.  Jobnscm,  Judge 

Petitions  by  the  Commercial  Bank  and  the 
J,  H.  Sllkman  Lumber  Oompany  for  the  Ta- 
catlon  of  a  final  order  settling  and  allowing 
a  final  account  of  John  J.  McAullCfe  as  as- 
signee under  a  voluntary  assignment  oC  Wil- 
liam Bormann.  From  an  order  vacating  the 
order  settling  such  account,  and  allowing  the 
petitioners  to  file  objections  to  the  account, 
and  referring  the  hearing  of  such  objections 
to  a  referve  to  hear,  try,  and  determine  tbr 
same,  tbe  assignee  appeals.  Affirmed. 

The  appellant  Is  the  assignee  under  a  vol- 
untary assignment  of  one  William  Bormann, 
and  the  respondents,  the  bank  and  J.  H. 
Sllkman  Lumber  Ciompany,  are  two  credit- 
on  of  said  Bormann  who  have  duly  proT«tn 
their  claims.  Hie  final  account  and  report 
of  the  assignee  was  allowed  Febrnary  2, 
1896;  no  objection  being  made  thereto,  and 
an  affidavit  being  filed  showing  the  mailing 
of  notice  of  the  filing  of  such  accounts  to 
all  creditors  of  the  assignor.  On  the  5th  day 
of  February,  180S,  the  respondent  bank  filed 
a  petition  and  made  a  motion  for  tbe  vaca- 
tion of  the  order  allowing  the  final  account, 
to  be  permitted  to  file  objections  to  the  ac- 
count and  have  a  hearing  thereon.  On  the 
Ifith  day  of  February  the  J.  H.  Stlkman 
Lumber  Company  made  a  similar  petition 
aud  motion,  and  the  two  motloUR  were  heard 
together.  By  tbe  Sllkman  pctltitm  It  appear- 
ed that  no  notice  of  the  filing  of  the  final 
account,  or  the  application  for  tbe  assignee's 
dlscbarge,  had  at  any  time  been  received  by 
the  company  or  its  ofllcera,  and  that  they 
did  not  know  of  It  until  after  the  account 
had  be«i  allowed.  By  tb^petitloa  of  the 
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baab  it  uppeared  that  Dottce  of  the.  applica- 
tion for  aettlcmeai  of  tb«>  account  bad  been 
recelred,  but  that  it  had  been  mislaid  and 
orerlooked  until  after  tbe  allowance  of  thu 
ftcconnt.  In  both  petitions  a  number  of  se- 
riooB  objections  to  a  number  of  Items  of 
tta«  account  were  set  forth,  which  It  is  un- 
Qecessarj  to  notice  further  than  to  say  that 
they  are,  on  their  face,  very  proper  subjects 
of  InTestigatlon.  Both  petitions  were  beard 
together  (no  opposing  affldarfts  being  filed), 
and  on  the  Kith  day  of  March.  1895,  an  or- 
der was  made  racnting  the  order  settling  the 
account  of  the  assignee,  and  allowing  the  pe- 
titioners to  file  objections  to  the  account  and 
referring  the  hearing  of  such  obJectioDs  to 
John  F.  Harper.  Esq.,  to  bear,  try,  and  de- 
termine the  same.  From  this  order  the  as- 
signee appealed. 

Van  Valkenburgh  &  Kersliaw.  for  appel- 
lant Timlin  &  GUcksman  and  Elliott  Hick- 
ox  &  Groth,  for  respondents. 

WI>'SI^W,  J.  (after  ataUng  the  facts). 
Under  section  2832,  ReV.  St,  the  court  had 
power.  In  its  discretion,  to  vacate  the  final 
order,  and  allow  objections  to  be  filed.  If  it 
appeared  that  the  failure  to  appear  on  the 
hearing  arose  "through  mistake,  Inadvert- 
ence, surprise  or  excusable  neglect."  Cer- 
tainly It  is  very  clear  that  the  failure  of  the 
Silluuan  Company  to  appear  arose  from  ibe 
fact  that  they  did  not  receive  any  notice  of 
die  final  hearing,  and  did  not  know  of  such 
bearing.  This  clearly  Justified  the  court  In 
%-acatiug  the  order  and  opening  the  default 

Nor  does  the  fact  that  the  statute  (Rev.  St. 
i  ITOlj  provides  that  such  final  order  shall 
be  '*eoocluslve  upon  all  parties"  prevent  the 
ooort  from  vacating  It  for  good  cause  shown. 
The  word  "conclusive,"  as  here  used,  means 
simply  that  while  It  stands  unreTersed  It 
binds  all  parties  to  the  proceeding,  joat  as  a 
Judgment  la  "conclusive"  because  It  binds 
all  parties  to  the  action.  It  has  never  been 
snnwsed  that  because  a  Judgment  Is  con- 
vlusire  upon  all  parties.  It  was  beyond  the 
power  of  the  court  to  vacate  upon  a  proper 
showing. 

Objection  Is  made  to  that  part  of  the  order 
proTltUng  for  a  reference  of  the  objections  to 
the  account,  and  It  Is  said  that  the  general 
htatute  authorizing  references  (Rev.  St.  I 
'JUiHiy  only  applies  to  actions,  whereas  this 
is  a  special  proeetnling.  Even  If  Ibis  be  so 
(wblcb  we  do  not  decide),  the  reference  Is 
proper.  In  administering  the  trusts  under  a 
Ttrfantary  assignment  the  circuit  court  exer- 
cises its  Inherent  powers  as  a  court  of  chan- 
tery  of  general  JurlHdlctlon  under  the  con- 
atltutiou,  as  well  as  tbe  powers  directly  de- 
scribed and  defined  in  the  asstgument  law. 
Const.  Wis.  art  7,  fi  8;  reviseis*  note  to  section 
1083,  Rev.  St  The  power  of  a  court  of  chan- 
CH7  to  refer  issues  such  as  the  one  before 
OS,  when  th^  arise  In  actions  or  proceed- 
ings. Is  too  ancient  and  Wfll  established  to 
be  now  qnestlimed.  Order  afilrmcd. 


WUIIDEMAN  V.  BARNES. 
(Supreme  Court  of  WiKcm^   Jan.  28.  1800.) 

FhtRICIANS— AOTIOIf   FOB   C0MPBS9AT!0!f— CROSH- 
BXAMIVATION— HaLHRACTICB— EVIDENOB. 

1.  In  aa  action  by  a  phystdan  for  ftervicpfl 
there  wa«  no  dispnte  as  to  the  nnmber  of  his  vis- 
its, or  items  of  char^^es.  Plaintiff  testified  u»  to 
the  value  of  his  services,  the  nature  of  hia  treat- 
ment and  that  they  were  worth  tbe  amount 
charged.  fiWd.  that  it  was  not  error  to  refuse 
to  permit  defendant  to  cross-esamiDe  him  as  to 
the  amount  charged  for  particular  visits,  and 
what  they  were  worth,  where  the  court  offered 
to  permit  defendnot  to  examine  him  as  to  what 
he  had  done,  and  show  that  his  aerrices  were 
not  worth  anythina. 

2.  In  an  action  by  a  physician  for  sen'ices 
rendered  in  treating  defendant's  son,  defendant 
filL<d  n  counterclaim  for  damages  on  acconnt  of 
nnskillful  treatment.  There  was  evidence  that 
the  son  got  worse  under  plaintiff's  treatment, 
and  got  hetter  after  plaintiff  bad  been  dischar- 
ged. It  appeared  that  other  physicians  were  in 
attendance  on  tbe  son,  but  their  evidence  was 
not  produced,  and  no  medical  witnesB  was  called 
to  show  that  the  troatmffnt  was  impro[)er  or 
negligent.  Bdd,  that  there  was  no  evidence  to 
snptwrt  the  counterclaim,  or  entitling  defendant 
to  have  the  qaestlou  of  damages  submitted  to 
the  jury. 

Appeal  from  superior  court,  Milwaukee 
county;  R.  N.  Austin,  Judge. 

Action  by  H.  V.  Wurdeman  against  James 
Barnes  for  professional  services  rendered  by 
plaintiff  as  a  physician  and  surgeon  In  which 
defendant  filed  a  coupterclaim  for  damages 
for  negligent  and  unskillful  treatment 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

This  was  an  action  for  professional  serv- 
ices by  the  plaintiff  as  physician  and  sur- 
geon, alleged  to  have  been  rendered  in  treat- 
lug  the  defendant's  son,  and  of  the  alleged 
value  of  tKi.  and  Issue  was  taken  by  tbe 
defendant  as  to  the  value  of  the  services; 
and  he  also  interposed  a  countmlaim  for 
damages  caused  by  the  alleged  negligent  and 
unskillful  treatment  of  the  patient  whereby 
tbe  defendant  had  been  put  to  great  expense 
and  otlierwlse  damaged,  etc.  At  the  toucIu- 
sion  of  the  evidence  the  court  directed  a 
verdict  In  favor  of  the  plaintiff  for  $S7.  the 
amount  claimed  and  intereflt,  for  which  Judg- 
ment was  given,  with  costs,  against  the  de- 
fendant, aod  from  which  he  appealed. 

WlUiamg  &  May,  for  appellant  J.  A.  Kg- 
gen,  for  reapondent. 

PZNNRY,  J.  (after  stating  the  facts).  1. 
The  plaintiff  was  called  as  a  specialist  to 
treat  the  eyes  and  ears  of  the  defendant's 
son,  who  had  snstained  serious  Injury  by 
the  explosion  of  a  dynamite  cartridge.  The 
plaintiff  testified  as  to  the  value  of  Us  serv- 
ices, tbe  circnmstancea  under  which  they 
were  rendered,  and  the  nature  of  his  treat- 
ment; that  the  services  were  worth  f83, 
and  that  the  rates  were  less  than  usually 
chaticed  for  such  nerrU'<'s.  There  was  no 
evidence  to  the  contrary.  The  account  con- 
sisted of  a  birgu  number  of  Items  for  visits. 
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etc.  The  defendant's  counsel  proposed  to 
cross-examine  tbe  plaintiff  as  to  tlie  amount 
charged  for  particular  visits,  and  what  they 
were  worth.  On  objection,  the  court  ruled 
that  the  plaintiff  mi^ht  be  examined  as  to 
what  had  been  done  by  him,  but  as  to  how 
rooch  he  had  charged  for  each  visit  was 
Immaterial;  that  If  the  defendant  proposed 
to  make  the  defense  that  the  services  were 
not  worth  anything,  he  could  make  It,  and 
the  Jury  would  pass  upon  it.  There  was 
no  dispute  as  to  tbe  number  of  visits  or 
ttems.  and  we  see  no  reason  for  thinking 
that  the  defendant  was  prejudiced  by  the 
ruling.  He  had  reasonable  latitude  for  crosa- 
examlnatlon  and  defense  as  to  the  value  of 
the  services,  and  there  Is  no  reason  to  sup- 
pose that  he  was  prejudiced  by  the  ruling 
of  the  court.  He  did  not  offer  to  produce 
any  evidence  on  the  subject,  and  he  has  lost 
nothing  except  the  privilege  of  making  a 
lengthy  and  useless  cross-examlQation  as  to 
each  visit  by  way  of  contrasting  the  value 
of  one  or  more  visits  with  tbe  others.  There 
was  no  claim  that  the  charges  were  above 
the  usual  rate  far  auch  services,  and  there- 
fore there  was  no  question  for  tbe  Jury  as 
to  the  plaintiff's  demand. 

2.  The  evidence  wholly  falls  to  supi>ort  the 
counterclaim.  It  la  claimed  that  the  de- 
fendant's son  grew  worse  under  the  plain- 
tlfTs  treatment,  and  that  he  grew  better 
after  the  plaintiff  hadvbeen  discharged,  but 
this  does  not  show  that  tbe  plaintiff  was 
guilty  of  negligence  or  unskillfuluess  in 
treating  him.  In  partlculur,  it  Is  claimed 
that  tbe  plaintiff  Improperly  applied  and 
used  a  tube  of  hot  water  over  the  nose  to 
cure  the  ailment  or  injury  to  bis  eyes;  that 
tbe  heat  was  so  great  as  to  be  Injurious. 
Other  physicians  were  In  attendance  on  the 
patient  but  their  evidence  was  not  produced. 
No  surgical  or  medical  witness  was  called 
by  the  defendant  to  say  that  the  treatment 
waa  Improper  or  negligent  in  the  least  de- 
gree, whatever  uneducated  persons  or  non- 
experts might  conjecture  upon  the  subject 
The  plaintiff  could  not  be  convicted  of  mal- 
practice on  snch  evidence,  fie  could  not 
be  held  resimnslble  simply  because  he  failed 
to  cure  the  defendant's  son,  nor  for  mere 
misjudgment  In  treating  htm.  If  tbe  treat- 
ment was  such  as  physicians  and  surgeons 
of  ordinary  knowledge  and  skill  would  ap- 
ply. Quina  T.  Hlgglns,  t;3  Wis.  tlG4,  24  N. 
W.  4S2.  The  general  rule  of  law  is  that  a 
-physician  or  sargeon  who  holds  himself  out 
as  aufb,  in  treating  a  patient,  must  exercltte 
such  reasonable  care  and  skill  in  that  behalf 
aa  Is  usually  exercised  by  physicians  or 
surgeons  in  good  standing,  of  the  same  sys- 
tem or  school  of  practice,  in  the  vicinity  or 
locality  of  his  practice.  Having  due  reKurd 
to  the  advanced  state  of  medical  or  surgical 
science.  Nelson  v.  Harrington,  72  Wis.  ."»!>7, 
4«  N.  W.  ii28.  There  was  an  entire  absence 
of  competent  evidence  to  go  to  the  Jury  un- 
der the  counterclaim  to  sustain  a  verdict 


flndlQg  the  plaintiff  guilty  of  negligence  or 
want  of  proper  skill  in  treating  the  defend- 
ant's son,  and  it  could  not  be  left  to  tbe 
Jury  to  find  a  verdict  upon  mere  conjecture. 
The  court  properly  directed  a  verdict  for 
the  plaintiff.  The  Judgment  of  the  superior 
court  Is  affirmed. 


DEISBNRIETER  v.  KRAUS-MERKEL 
MALTING  CO. 

(Supreme  Court  of  Wiaconsm.    Jan.  28,  1886.> 

Hastbb  aud  Sbsvaht— iKiURT  OP  Sbrvant— Spe- 
cial VBKDICT— NBCRSSAHT  iNTKRROOATOStBS 

— HARMLeas  Error. 

1.  In  an  action  by  an  employe  of  a  malt  com- 
pany for  injuries  caused  by  bis  falling  on  ma- 
chinery near  which  he  was  working  od  being 
overcome  by  fumeu  of  sulphur  burned  In  an- 
other part  of  tbe  bnildiug,  and  which  entered  the 
room,  the  question  whether  defendant  knew  that 
the  fnmes  would  pervade  the  whole  building  and 
might  overcome  employ^  i'xposed  to  it  and 
whether,  knowing  this  fact  defendant  need  prop- 
er care  to  prevent  accidents,  asd  whether  kuI- 
phur,  as  used  by  defendant  created  a  real  dan- 
ger to  the  employes,  riunJd  be  submitted  to  the 
jury  for  determination  m  ordering  a '^wcial 
verdict. 

2.  In  an  actios  for  personal  injuries,  con- 
flict in  the  answers  of  a  poe-^'ial  verdict  relative 
to  the  defense  of  cootrioutory  negligence  is 
harmless  error  on  th<!  plaintiff's  objection;  where 
the  special  verdict  Bhow^i  no  liability  of  defend- 
ant. 

Appeal  from  superior  court  Milwaukee 
county;  J.  C.  Ludwig,  Judge. 

Action  by  Martin  Deisenrieter  against  tbe 
Kraus-Meiicel  Malting  Company  for  personal 
injuries.  From  a  judgment  for  defendant 
plaintiff  appeals.  Reversed. 

The  defendant  is  a  domestic  corporation 
engaged  In  the  business  of  malting  grains. 
It  had  and  operated  a  malting  house  at  Mil- 
waukee. On  the  third  floor  of  that  malting 
house  was  a  machine  which,  In  part,  consist- 
ed of  shafting  and  gearing,  the  latter  being 
known  as  friction  gear,  consisting  of  two 
rollers  working  in  contact  with  each  other 
for  tbe  purpose  of  turning  or  regulating  a 
spool,  on  which  was  wound  a  roi>e  whicb 
was  used  to  operate  a  scraper  on  the  floor, 
for  the  purpose  of  stining  the  malt  upon 
the  floor  so  that  tbe  air  should  pass  through 
It,  and  of  removing  It  to  tbe  elevator.  Tbe 
sbafttn.;  and  gearing  were  left  open  and  un- 
guarded, and  were  so  located  as  to  be  In  the 
front  and  in  view  of  the  person  operating 
the  machine.  They  were  about  four  feet 
above  the  floor  and  about  one  foot  In  front 
of  a  lever  which  was  used  to  regulate  tbelr 
use.  They  might  be  dangerous  to  tbe  oper- 
ator if  he  should  become  oblivious  of  their 
existence  and  situation,  or  if,  by  any  mis- 
fortune, he  should  fall  against  them  while 
in  motion.  In  the  process  of  malting  bar- 
ley, sulphur  and  salt  ate  burned  in  tbe  kiln 
room,  with  the  purpose  to  have  the  fumes 
permeate  the  mass  of  the  barley,  for  bleach- 
ing It  and  fitting  It  better  for  ita  ultimate 
use.    These  fumes  penetrated  to  all  parts 
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of  the  building,  and  came  to  tbls  room  on  the 
third  floor  through  holes  in  the  walls  for 
the  passage  of  belts,  through  crevices,  and 
open  doors.  The  operations  in  this  room 
create  dense  dust  as  the  barley  Is  delivered 
into  the  room  by  carriers,  Is  stirred  upon 
the  floor,  and  swept  from  the  room  by  the 
semper.  The  plalntltT  was  a  brewer  of  beer, 
42  years  old.  He  had  worked  several  mouths 
in  this  building  and  In  the  general  business 
thore  carried  on.  Be  knew  the  building, 
aod  the  processes  of  carrying  on  the  buat- 
ncss.  He  had  worked  in  the  different  rooms 
and  on  the  different  floors.  He  was  em- 
ployed for  general  work  about  the  business. 
Though  he  had  been  mostly  engaged  In  mov- 
ing the  grain,  on  the  floor,  with  a  shovel, 
in  the  process  of  drying  it,  he  had  at  least 
once  been  employed  in  operating  this  very 
machinery.  On  the  day  of  his  Injury  he  was 
0p<'ratlng  the  machine  described.  The  fumra 
of  the  sulphur  and  the  pervasive  dust  be- 
came more  intense  and  persistent  of  a  sud- 
den, so  that.  In  a  short  time,— he  ttiinks  In 
atK)Ut  10  minutes,— he  was  overcome  by 
tbem,  and  fell.  In  falling  bis  hand  fell  up- 
on or  was  pressed  against  the  rollers,  was 
drawn  In  between  them,  and  was  crushed. 
These  are.  In  brief,  the  facts  which  the  evi- 
dence tends  to  establish.  There  was  a  spe- 
cial Terdlct,  as  follows: 

"Special  Verdict 

"Pint  question:    Was  the  plaintiff,  while 
In  the  employ  of  the  defendant,  injured  in 
defendant's  malt  house,  on  July  28tb,  1S02? 
Answer  by  Court:    Yes.    Second  question: 
Was  the  plaintiff  overcome  by  fumes  of 
burning  sulphur  and  salt,  by  reason  whereof 
hp  attempted  to  support  himself  on  a  chain, 
antl  when  reaching  for  the  chiiin  put  his 
hand  Into  the  rollers?  Answer:   Yes.  Third 
qnMrtlon:    If  you  answer  the  second  ques- 
tion In  the  affirmative,  did  such  sulphur 
ftimes  escape  from  the  defendant's  kiln  In- 
to  the  place  of  accident?    Answer:  Yes. 
Fonrtb  question:    Did  sulphur  fumes  escape 
from  tbp  kilo  Into  the  third  story  of  the  malt 
bouse,  to  the  place  of  accident,  in  sutflclcnt 
quantity  to  become  dnngerous  to  a  person 
workiue  there  at  the  time  of  the  accident? 
Ansveer:    Yes.    Fifth  question:    If  you  an- 
swer the  second  question  in  tne  afflrmutlve. 
wajs  there  more  fumes  of  sulphur  at  the 
time  and  place  of  the  Injury  than  was  there 
nitually.  prior  to  the  Injury,  while  the  plain- 
tiff worked  at  the  barley?    Answer:  les. 
Sixth  question:    If  you  answer  the  fourth 
<|ue«tfoD  in  the  affirmative,  did  the  plaintiff 
know  the  dangers  resulting  from  the  sul- 
I'hnrona  fnmes  at  the  time  and  place  of  the 
accident?    Answer:  No.  Seventh  question: 
If  you  answer  the  fourth  question  in  the  af- 
firmative, ought  the  plaintiff,  in  the  exercise 
nf  reasonable  care  and  prudence,  to  have 
known  the  dangers  resulting  from  the  sul- 
pborcns  fnmes  at  the  time  and  place  of  the 
accident?    Answer:    Yes.  Eighth  question: 
T.66H,w.no.l— 8 


If  yon  answer  the  fourth  question  In  the  af- 
firmative, were  the  dangers  arising  from  the 
sulphurous  fumes  at  the  time  and  place  of 
the  accident  one  of  the  ordinary  risks  of 
plalntlCTs  employment?  Answer:  Yes. 
Ninth  question:  If  you  answer  the  eighth 
question  Ifi  the  negative,  did  the  plaintiff  as- 
sume the  risk  of  the  dangers  resulting  from 
the  sulphur  fumes  at  the  time  and  place 

of  the  accident?    Answer:   .  Tenth 

question:  Was  the  plaintiff  guilty  of  a  want 
of  ordinary  care  which  contributed  proxi- 
mately to  the  injury?  Answer:  No.  EleT- 
entb  question:  Was  the  plaintiff  guilty  of  a 
want  of  ordinary  care  in  not  abandoning  the 
work  he  was  engaged  in  at  the  time  and 
place  of  the  accident  In  time  to  avoid  inju- 
ry? Answer:  Yes.  Twelfth  question:  If 
you  answer  the  fourth  question  in  the  affirm- 
ative, did  the  defendant  know  that  sulphur- 
ous fumes  escaped  from  the  kiln  into  the 
third  story  of  the  malt  house  at  the  time  of 
the  accident?  Answer:  No.  Thirteenth 
question:  If  you  answer  the  fourth  ques- 
tion in  the  afttrmatlve,  ought  the  defenuant, 
in  the  exercise  of  ordinary  care  and  caution, 
to  have  known  that  sulphurous  fumes  es- 
caped from  the  kiln  Into  the  third  story  of 
the  malt  house?  Answer:  Yes.  Four- 
teenth question:  If  you  answer  either  the 
twelfth  or  thirteenth  questions  In  the  affirm- 
ative, did  the  defendant  know  that  the  sul- 
phurous fum(»  escaping  from  the  kiln  into 
the  third  story  of  the  malt  house  at  the  time 
of  the  injury  were  dangerous  to  a  person  at 
work  at  the  place  of  the  accident?  Answer: 
No.  Fifteenth  question:  If  you  answer  ei- 
ther the  twelfth  or  thirteenth  questions  in 
the  affirmative,  ought  the  defendant,  in  the 
exercise  of  ordinary  care  and  caution,  to 
have  known  that  the  sulphur  fumes  escaping 
from  the  kiln  Into  the  malt  house  at  the 
time  of  the  accident  were  dangerous  to  a 
person  working  at  the  place  of  accident? 
Answer:  No.  Sixteenth  question:  Who 
did  the  burning  of  the  sulphur  at  the  time 
of  the  accident?  Answer  by  Court:  Adolph 
Plton.  Seventeenth  question:  Was  the  per- 
son burning  the  sulphur  at  the  time  of  the 
accident  guilty  of  a  want  of  ordinary  care 
In  the  performance  of  his  work?  Answer: 
No.  Eighteenth  question :  If  the  court 
should  be  of  the  opinion  that  plaintiff  Is  en- 
titled to  judgment  at  what  sum  do  you  as- 
sess his  damages?  Answer:  (f4,000)  Four 
thousand  dollars.  Edgar  H.  Mutln,  Fox«- 
man." 

On  this  verdict  a  judgment  tor  the  defend- 
ant was  entered  from  which  the  plaintiff  ap- 
peals. 

Wheeler  &  Wheeler  and  O.  T.  WtUlama, 
for  appellant  Winkler.  Flanders,  Smith, 
Bottum  &  Vilas,  for  respondent. 

NKWMAN,  ,T.  (after  stating  the  fat-ts).  It 
is  manifest  that  the  special  verdict,  as  ren- 
dered, would  not  warrant  or  support  a  Jndc- 
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meat  against  tbe  defeodant  It  does  not  de- 
termine sufficient  of  tbe  material  questions 
of  fact  against  the  defendant  to  show  that, 
as  matter  of  law,  It  Is  liable  to  the  plaintiff 
for  his  damages.  So  that,  on  tbe  verdict  as 
rendered,  no  Judgment  other  than  the  one 
rendered  was  justifiable  or  possible.  The 
judgment  is  right  upon  the  verdict.  If  the 
case  was  properly  tried  and  submitted,  so 
that  the  verdict  can  be  austaJned.  there 
should  be  affirmance.  But  If  the  case 
against  the  defendant  was  not  properly  tried 
and  submitted,  then  the  plaintiff's  motion 
for  a  new  trial  should  have  been  granted 
upon  some  of  the  several  grounds  alleged, 
and  the  judgment  must  be  reversed.  So  the 
general  question  to  be  considered  upon  this 
ni)peal  Is  whether  the  issues  involved  in  the 
trial  were  fairly  to  tbe  plaintiff  submitted 
to  the  jury.  In  the  examination  of  this 
question,  flrst  In  importance  and  logical  se- 
quence seems  to  be  the  question  whether  the 
special  verdict,  as  t  ubmltted,  comprehends 
all  the  material  Issues  Involved  which  bear 
upon  the  question  of  tbe  defendant's  negli- 
gence. The  questions  relating  to  this  branch 
of  the  case  are  Nos.  12.  13,  14,  and  15.  By 
No.  12  It  is  found  that  the  defendant  did 
not  know  that  the  fumes  of  burning  sul- 
phur escaped  to  the  room  where  the  plain- 
tiff was  at  work,  at  the  time  of  the  acci- 
dent; by  No.  13.  that  the  defendant  ought 
to  have  known  It;  by  No.  14.  that  tlie  de- 
fendant did  not  know  that  tlie  sulphurous 
fumes  which  were  escaping  to  the  room 
where  the  plaintiff  was  worklug,  at  the  time 
of  the  injury,  were  dangeroua  to  a  pei*son  at 
work  at  that  place;  and  by  No.  l.'^,  that  it 
was  no  part  of  the  defendant's  duty  to  know 
It.  These  questions  seem  to  have  been  in- 
felicitous and  inadequate  to  elicit  conclu- 
sions of  the  more  Imjwrtant  issues  of  fact 
Involved  in  tbe  case.  The  more  obvious 
criticism  is  that  they  all  relate  exclusively 
to  the  defendant's  knowledge,  or  obllgntion 
to  know,  of  the  plaintiff's  actual  situation 
and  danger  at  the  precise  time  and  piiice  of 
the  accident,  limiting  the  scope  of  inquiry, 
and  suggesting  to  the  jury  that.  In  the  urinil 
of  the  court,  knowledge,  or  the  obligation  to 
know,  at  that  very  time,  was  the  crucial 
test  In  the  case.  Whereas  the  test  of  the 
defendant's  liability  rested  rather  upon  Its 
knowledge  and  responsibility  for  a  train  of 
causes  which  culminated,  at  that  time,  in 
t4ie  plaintiff's  accident.  The  questions  them- 
selves were  well  fitted  to  divert  the  consid- 
eration, both  of  the  court  and  the  jury,  from 
the  more  important  and  controlling  consid- 
erations to  those  of  mere  Incidental  or  mi- 
nor importance.  It  would  have  t>een  more 
to  tbe  purpose  to  have  Inquired  if  the  de- 
fendant knew,  or  ought  to  liave  known,  that 
the  fumes  of  sulphur,  burned  as  part  of  the 
process  by  which  Its  business  was  carried 
on,  would  be  pervasive  of  the  whole  build- 
ing, and  might  become  so  dense  and  strong 
as  to  produce  suffocation  of  employ^  wlig 


were  exirased  to  it,  and  whether,  knowing 
such  danger.  It  used  proper  care  to  prevent 
accidents  by  warning  its  employes  or  other- 
wise. It  might  have  been  well,  too,  to  have 
asked  some  question  calling  for  a  determi- 
nation of  this  fact:  whether,  in  the  manner 
In  which  sulphur  was  used  In  the  defend- 
ant's business,  it  did  create  real  danger  to 
tbe   defendant's  employes.    Tbe  defendant 
could  not,  apparently,  be  liable,  unless  it 
was  operating  its  works  in  a  manner,  or 
;  with  appliances,  which  create  a  real  danger, 
j  and  it  must  have  been  a  danger  imminent, 
to  such  a  degree,  at  least,  that  It  would  have 
I  been  negligent  not  to  have  warned  employes 
I  who  were  Ignorant  of  Its  existence.  Tbe  de- 
\  fendant  could  not  be  liable  for  accidents 
I  which  it  could  not  reasonably  anticipate  as 
i  likely  to  happen,  or  from  tbe  operation  of 
I  causes  of  which  it  was  excusably  ignonint. 
I  Atkinson  v.  Transportation  Co.,  60  Wis.  141, 
I  18  N.  W.  704;  Barton  v.  Agricultural  Socl- 
'  ety,  S3  Wis.  19.  52  N.  W.  1129.    And  wheth- 
er there  was  danger  In  this  process,  and  so 
great  danger  that  it  was  want  of  ordinary 
care  not  to  warn  employes  against  It,  Is  not 
'  so  clear  upon  the  evidence  that  the  infer- 
'  ence  may  be  drawn  by  the  court.    For  It 
does  not  appear  that  like  harm  has  ever  be- 
I  fore  befallen  from  a  like  cause  In  a  similar 
'  business.  Something   equivalent   to  these 
suggested  questions  should  have  been  sub- 
mitted.   But  there  is  nothing  which  is  sub- 
stantially equivalent.    There  Is  no  finding 
that  the  process  was  dangerous,  nor  any- 
;  thing  found  from  which  It  can  be  Inferred. 
'  In  the  seventh  finding  it  is  found  that  tbe 
plaintiff  ought  to  have  known  "the  dangers 
resulting";  In  the  fifteenth,  that  there  was 
no  duty  on  the  defendant  to  know  that  the 
I  fumes  were  dangerous.    This  falls  far  sliort 
'<  of  finding  that  the  fumes  were  dangerous. 
Something  equivalent  to  an  explicit  finding 
on  that  iMiut  seems  to  be  Indispensable.  So, 
too.  was  it  negligence  not  to  warn  ?    That  de- 
'•  pends,  in  a  degree,  on  the  degree  of  danger. 
I  There  Is  some  danger  In  most  employments. 
Negligence  Ijears  some  relation  to  the  degree 
of  danger.  It  was  a  question  for  the  Jury 
under  this  evidence.    These  four  questions, 
with  their  answers,  are  not,  indeed.  Inhar- 
monious, *)ut  they  contain  little  which  tends 
to  Illuminate  the  ultimate  question  whether 
the  defendant  Is  responsible  for  the  plain- 
tiffs damages.    The  plaintiff  excepted  to  the 
submission  of  the  several  (inestlons  which  * 
were  submitted  in  the  sikhIhI  verdict,  and 
requested  the  submission  of  others,  which 
were  refused.    Among  the  questions  which  ^ 
he  asked  to  have  submitted  were  these,  in 
substance:    Whether   the   defendant   was  ' 
negligent  in  permitting  the  fumes  of  bum-  i 
Ing  sulphur  and  salt  to  come  into  that  p&rt  i 

the  room  where  the  plaintiff  was  at  work. 
^Vbat  was  the  prodmate  cause  of  the  plain- 
iffs  lujui*y?    These  questions  were  perti-  , 
y^D*  to        issue.    Perhaps  they  were  not  i 
Il^^clently  full  or  definite.    But,  In  some  i 
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Conn,  tbe  queetioos  sufcgeated  by  them 
sfaonld  luiTe  been  sobmltted  to  tbe  Jary. 

It  is  said  that  several  aiiswers  of  the  spe- 
cial verdict  relating  to  tbe  defense  of  con- 
tribatory  negllgeDce  are  in  conflict  with  each 
other.  Kspeclaliy  No.  8  Is  said  to  conflict 
with  No.  10,  and  No.  10  is  said  to  be  at  vari- 
ance wltb  No.  11.  It  lool£s  so.  But  that' 
does  not  interest  the  plaintiff  upon  this  ap- 
peal. If  all  that  part  of  the  verdict  was 
ignored  or  stricken  out,  or  was  all  in  his 
favor,  be  would  still  be  as  far  as  ever  from 
the  judgment  which  be  desires.  For  tbe 
reasons  stated,  there  must  be  a  new  trial. 
Tbe  judfrment  of  tbe  sui>er1or  court  of  Mil- 
waukee county  Is  reversed,  and  the  cause 
remanded  for  a  new  triaL 


FOKD  et  al  HILL. 
(Supreme  Court  ot  Wiaconsm.    Jan.  28.  1896.) 

CORFOHATIONS — AOTHOBITI  OF  PRB81DEST— PoWEB 
TO  COXPRSS  JCDGMBNT— BBAL— InSOLVBHCT— 
TUL-ST-PUND  TbKORT— B9DIT1.BLB  RSUBV. 

1.  ThoDgh  the  president  of  a  eorporatira  had 
no  anthoritr  tn  bind  il  oy  the  execution  of  a 
power  of  attorney  to  confers  jnd^ent,  still 
equity  will  not  intervene  to  set  aside  a  judg- 
ment taken  pursuant  to  it:  the  claim  under  the 
^^^Mnt,  if  DOT  a  legal  one,  being  Just  aod  equi- 

2.  The  mere  insolvency  of  a  corporation  does 
not  convert  its  property  into  a  trust  fund,  so  as 
to  prevent  preferences. 

3.  The  pmident  of  a  corporation,  gives  by 
the  articles  of  iDcirporation  power  to  generally 
represent  it  in  matters  of  more  than  ordinary 
importaoce.  who.  with  tbe  secretary  and  an- 
other, constituted  the  board  of  directors,  and 
to  whom  and  the  secretary,  by  general  consent 
of  the  directors,  the  en*  ire  control  and  manage- 
ment of  the  corporation  wns  intrusted,  will  be 
M4  to  have  had  power  to  execote  a  power  of 
attoroej  to  confess  Judgment  against  the  cor- 
poration; all  the  directors  having  knowledge 
rhereof  at  the  time,  and  makipg  no  objection. 

4.  The  seal  of  a  corp  tratlon  is  not  essential 
to  the  validity  of  a  power  of  attorney  to  con- 
fess judgment  against  a  corporation. 

Ai^>eal  from  circuit  court  Milwaukee  coun- 
ry:  D.  H.  Johnson,  Judge. 

Action  by  John  S.  Ford  and  others  against 
Bobert  Hill.  Judgment  for  defendant.  Plaio- 
tUFs  appeal.  Affirmed. 

Tbe  Lappen  Fumlture  Company,  a  corpo- 
ratkm,  was  oi^nlzed  In  the  city  of  Milwau- 
kee, in  December,  1893,  for  tbe  purpose  of 
carrying  on  a  furniture  business.  Frank  A. 
Lappen  was  presld«t;  A.  T.  Tanner,  secre- 
tary and  treasurer;  and  they  two.  with  Jo- 
s^h  Bub,  constituted  ttie  board  of  directors, 
from  the  time  of  the  organisation  of  the  com- 
pany np  to  and  during  all  the  transactions 
to  which  tblB  action  relates.  Tbe  entire 
management  of  the  corporation  was  intrust- 
ed to  tbe  prertdent  and  secrecary.  During 
all  tbe  time  of  the  existence  of  the  corpora- 
tion, th^,  from  time  to  time,  made  notes, 
drafts,  and  other  written  lostrmnents,  with 
tbe  knowledge  oi  ar  d  acquiescence  of  tbe 
third  director.  In  lact  tbe  sole  control  and 
muiacement  of  the  corporation  was,  by  gen- 


eral consent  of  the  directors,  left  to  the 
president  and  secretary.  Tbe  articles  of  In- 
coriwration  contained  the  following:  "The 
principal  duties  of  tbe  president  shall  be 
to  preside  at  tbe  meetings  of  tbe  board  and 
of  tbe  stockholders,  and  to  generally  rep- 
resent the  corporation  in  matters  of  more 
than  ordinary  importance."  On  the  24th 
day  of  December,  1892,  Tanner,  as  secretary 
of  the  corporation,  executed  and-  delivered  to 
the  Wisconsin  National  Bank  of  Milwaukee, 
Wis.,  a  note  for  $20,000,  payable  in  four 
months  after  date;  and  at  the  same  time 
Frank  A.  Lappen,  president,  lo  the  name  of 
the  corporation,  executed  a  power  of  attor- 
ney, in  writing,  though  not  under  the  seal 
of  tlie  corporation,  authorizing  Jod^ent  by 
confession  upon  the  note,  which  power  of 
attorney  was  delivered  to  the  bank  with  the 
note.  Lappen  was  not  authorized  to  execute 
such  instrument  by  any  action  of  the  board 
of  directors,  but  be  presented  to  defendant 
Robert  Hill,  who  was  president  of  tbe  bank 
and  acted  in  its  behalf,  what  purported  to  be 
certlQed  resolutions  of  such  board  giving 
him  such  antborlty;  but  In  fact  no  such  r^- 
olutions  were  ever  adopted  at  any  meeting 
of  such  board.  Hill,  acting  as  president  of 
tbe  bank,  in  good  faith,  relied  upon  tbe 
proofs  before  bim.  believing  that  Lappen 
had  been  authorized  by  corporate  act,  in  the 
regular  way,  to  execute  tbe  power  of  attor- 
ney, and,  so  believing,  received  the  note  and 
power  of  attorney,  and,  on  behalf  of  the 
bank,  delivered  to  tbe  officers  of  the  corpora- 
tion the  sum  of  1^,000.  On  tbe  2d  day  of 
May,  1893,  the  bank,  for  value.  Indorsed  the 
note  over  to  Hill.  He,  thereafter,  on  th« 
12tb  day  of  May,  1893,  took  judgment  then>- 
on  by  confession,  pursuant  to  tbe  power 
granted  by  the  power  of  attorney  delivered 
with  tbe  note  as  aforesaid.  At  the  time  the 
note  was  given  tbe  corporation  was  solvent. 
It  then  possessed  assets  of  tbe  value  ot  $76.- 
000,  and  was  indebted  in  tbe  sum  of  about 
$5,000.  At  the  time  the  Judgment  was  taken 
the  corporation  wan  Insolvent.  After  tbe 
entry  of  judgment,  plaintiffs  also  obtained  a 
Judgment  against  the  corporation,  and  there- 
after brought  this  action,  as  judgment  cred- 
itors, tc  sequestrate  tbe  property  of  the  cor- 
poration and  wind  up  Its  affairs,  making 
defendant  Hill  a  party  for  the  purpose  of  test- 
ing the  validity  of  his  judgment.  The  re- 
sult In  the  court  below  was  In  favor  of  de- 
fendant, and  judgment  was  entered  accord- 
ingly, from  which  this  appeal  was  taken. 

Turner.  Bloodgood  &  Kemper,  for  appel- 
lants. Qua-les.  Spence  &  Quarles,  for  re- 
spondent. 

MARSHALL,  J.  (after  stating  the  facts). 
The  question  pr<>sented  here,  at  tbe  outs<>t. 
Is  not  wlietlier  tbe  president  of  a  corpora- 
tion, without  having  been  specially  author- 
ized thereunto  by  tbe  board  of  directors,  but 
□7  reason  of  the  general  and  ordinary  pow- 
ers pertaining  to'  bte  office,  can  bind  the  cor- 
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poratlon  \}j  the  execution  of  a  power  of  at- 
torney to  confess  a  judt;uif>ut  There  Is  no 
controversy  but  that  the  note  was  taken  by 
the  bank  in  good  faith;  that  it  loaned  the 
$20,0U0  on  the  faith  of  the  note  and  the  ac- 
companying power  of  attorney,  and  that  It 
Ruppoaed,  and  had  good  reason  to  suppose, 
that  the  president,  Lappen,  was  duly  author* 
ized  to  execute  such  power  of  attorney;  that 
the  corporation  received  the  full  benefit  of 
the  money  loaned,  and  that  it  was  borrowed 
In  furtherance  of  its  regular  business;  that 
it  was  then  solvent,  having  a  large  amount 
of  property  m  excess  of  its  liabilities;  and 
that,  if  the  claim  under  the  judgment  Is  not 
legal.  It  cannot  be  said  that  it  Is  inequitable. 
In  this  state  of  che  case,  ought  a  court  of 
equity  to  interfere  to  set  aside  such  Judg- 
ment? That  is  the  question  at  the  thresh- 
old of  this  case,  and  «pe  conclude  that  such 
<|uestion  must  be  answered  In  the  negative. 
It  has  been  held,  by  a  long  line  of  decisions 
in  this  state,  that  courts  of  equity  will  not 
enjoin  judgments  at  law,  on  grounds  show- 
ing that  the  judgment  creditor  had  no  right 
to  take  the  same  even  where  there  was  no 
jurisdiction  in  the  court  to  enter  It.  If  the 
party  seeking  such  relief  can  say  nothing 
against  the  justice  of  the  Judgment  When 
the  party  is  so  circumstanced,  equity  will 
let  him  contend  aiirainst  the  Judgment  as 
l>est  he  can  at  law.  Stokes  v.  Kunrr,  11 
Wis.  389;  Craudall  v.  Bacon,  20  Wis.  639; 
Bounell  y.  Gray.  39  Wis.  574;  McCabe  v. 
Sumner,  40  Wis.  386;  Plrie  v.  Hughes,  43 
Wis.  531-  Rogers  v.  Cherrier,  75  Wis.  54,  43 
N.  W.  828;  Marahall  &  Usley  Bank  v.  Mil- 
waukee Worsted  MUls,  84  Wis.  23,  53  N.  W. 
1126;  Knox  v.  Harshmao,  133  U.  S.  152.  10 
Sup.  Ct.  257;  Walker  t.  Bobbins,  14  How. 
584. 

It  Is  said  in  the  brief  of  counsel  for  appel- 
lant that  the  complaint  in  this  case  has  al- 
ready been  before  the  court,  and  that  It  has 
been  held  that,  If  there  was  fraud  In  the  en- 
try of  the  judgment  against  the  corporation, 
it  can  be  properly  set  aside  In  this  action; 
referring  to  Ford  v.  Bank,  87  Wis.  363.  58 
N.  W.  706.  But  the  difficulty  Is,  in  applying 
what  the  court  there  said,  that  there  Is  no 
fraud  shown  here  on  the  part  of  the  jmlg- 
ment  creditor.  The  bank  acted  In  good  faith, 
and  its  assignee.  Hill,  as  well,  from  the  be- 
ginning to  the  end.  Htll  v.  Lumber  Co.  (N. 
G.)  18  S.  E.  107.  and  Atwater  v.  Bank  {III. 
Sup.)  38  N.  E.  1017.  cited  by  counsel  to  the 
effect  that  this  proceeding  may  be  maintain- 
ed because  the  judgment  has  the  effect  to 
give  the  judgment  creditor  a  preference  over 
the  other  creditors  of  the  corporation,  have 
no  application  here.  In  the  jurisdiction 
where  those  cases  were  decided,  the  mere 
fact  of  Insolvency  of  the  corporation  con- 
verted the  property  Into  a  trust  fund  for  tfae 
benefit  of  all  the  creditors;  and  for  that  rea. 
son  It  was  held  that  the  corporation  couj^ 
not  confess  the  judgment,  nor  give  any  pr,,- 
erenee,  bat  tliat  mle  does  not  obtain  bnk. 


Tbe  mere  fact  of  Insolvency  of  a  corpora- 
tion, in  this  state,  does  not  convert  the  cor- 
porate property  Into  a  trust  fund,  so  as  to 
prevent  preferences.  Balfln  v.  Bank,  89  Wis. 
278,  61  N.  W.  1118.  The  case  of  Ford  v. 
Bank,  to  which  counsel  refers,  is  authority 
only  for  the  maintenance  of  such  an  action 
as  this  where  the  circumstances  are  such  as 
to  show  fraud,  either  upon  the  corporation  or 
the  other  creditors,  In  the  entry  of  the  judg- 
ment. The  case  goes  no  further,  as  la  suffi- 
ciently explained  In  the  opinion  of  Mr.  Jus- 
tice Winslow  In  Ballin  t.  Bank,  supra. 

But  we  think  the  judgment  must  be  sus- 
tained upon  another  and  a  broader  ground. 
It  appears  that  the  president,  by  tbe  articles 
of  organization,  was  expressly  clothed  with 
extraordinary  powers  in  managing  the  busi- 
ness of  the  corporation.  The  course  of  busi- 
ness, from  the  beginning  to  tbe  end,  shows 
that  he  exercised  such  extraordinary  pow- 
ers; that  his  acts  in  that  regard,  and  particu- 
larly the  act  here  challenged,  were  known  to 
all  the  directors  of  the  corporation,  and  no 
objection  was  made  thereto  at  any  time. 
Now,  while  many  cases  might  be  cited  that 
restrict  the  powers  of  the  president  of  a  cor- 
I>oratlon,  which  he  may  exercise  merely  as 
such,  within  very  narrow  limits,  they  should 
be  relied  upon  with  caution;  for  the  circum- 
stances of  each  individual  case  are  likely  to 
have,  within  certain  limits,  controlling  force. 
While  It  is  true  that  In  all  cases  an  act  done 
by  the  president.  In  order  to  be  binding  upon 
the  corporation,  must  be  shown  to  be  within 
tbe  scope  of  his  authority,  that  does  not  nec- 
essarily mean  that  such  authority  must  be 
shown  by  the  record.  The  power  may  exist, 
as  to  Innocent  third  parties,  and  may  be 
shown  to  exist  by  acquiescence,  and  tbe  na- 
ture and  course  of  business  which  the  presi- 
dent transacts  for  the  corporation.  In  Sher- 
man V.  Fitch,  98  Mass.  59,  It  was  held  that 
the  authority  of  the  president  to  mortgage 
corporate  property  may  be  presumed,  so  as 
to  bind  the  corporation,  by  the  course  of 
business  and  by  acquiescence.  Mr.  Justice 
Wells,  speaking  for  the  court,  said:  "It  Is 
not  net-esi>ary  that  authority  should  be  given 
by  a  formal  vote.  Such  an  act  by  the  presi- 
dent and  general  manager  of  the  business 
of  the  corporation,  with  tbe  knowledge  and 
acquiescence  of  the  directors,  or  with  their 
subsequent  and  long-contlnned  acquiescence, 
may  properly  be  regarded  as  the  act  of  the 
corporation.  Authority  in  the  agent  of  the 
corporation  may  be  Inferred  from  tbe  con- 
duct of  Its  officers,  or  from  their  knowledge 
and  neglect  to  make  objection,  as  well  as  In 
case  of  Individuals."  Emerson  v.  Manufac- 
turing Co.,  12  Mass.  237;  Melledge  v.  Iron 
Co..  r»  Gush.  158;  Lester  v.  Webb,  1  Allen, 
34.  To  the  same  effect  is  Martin  v,  Webb. 
^40  U-  S.  7,  3  Sup.  Ct.  428.  where  It  Is  said 
^  Mr.  Justice  Harlan.  In  effect,  that  the  au- 
^  oT^^y  of  the  officer  of  a  corporation  may  be 
oll'*'^  from  ac<)Uiescence, — from  the  course 
\ff  ^  yustness  M  it  has  been  carried  on  for  a 
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coDBiderable  lengih  of  time  without  objec- 
tion,— and  in  such  cases  bis  act  trill  be  takeu 
?o  be  tbe  act  of  the  eorporatiOD,  where  those 
wbo  have  had,  for  a  long  time,  the  right  to 
object,  with  knowledge  of  the  facts,  have 
neglected  to  do  so.  The  same  principle  is 
recognized  In  Stokes  r.  Pottery  Co..  46  N.  J. 
law,  237,  dted  by  appellants,  and  referred 
to  In  Thompson  on  Corporations,  to  the  point 
that  the  act  of  the  president  to  confess  judg* 
ment  must  be  specially  authorized,  where  a 
corporation  appeared  in  the  action,  and  mov- 
ed to  set  aside  a  judgment  taken  by  confes- 
sion, as  in  this  case,  on  the  ground  that  the 
president  had  no  authority  to  execute  the 
warrant  of  attorney.  The  court  there  re- 
ferred with  approval  to  the  long  line  of  cases 
in  which  the  powers  of  officers  of  corpora- 
tions were  held  to  have  been  enlarged  be- 
yond the  ordinary  powers  Inherent  In  the 
officers,  from  the  assent  of  the  directors, 
proved  by  their  consent  and  aoQnleecence, 
in  permitting  the  officers  to  assume  and  di- 
rect the  control  of  the  business;  but  the 
court  did  not  apply  the  rule  of  such  cases, 
because  It  was  held  that  the  facts  were  not 
sufficient  to  warrant  such  application.  Bnt 
micb  Is  not  the  case  here,  where  It  is  shown 
conclusively,  not  only  that  extraordinary 
power  was  vested  In  the  president,  under  the 
articles  of  organization,  bnt  that  he  exer- 
cised practically  the  whole  power  of  the 
corporation,  with  the  knowledge  and  concur- 
Fence  of  all  the  directors  and  persoos  direct- 
ly Interested,  whose  duties  required  them  to 
object  if  he  was  exceeding  his  authority,  and 
that  they  neither  objected  to  the  general 
condnct.of  the  president  before  the  act  com- 
plained of,  nor  to  such  act  after  they  had 
knowledge  of  it  Under  such  circumstances, 
where  the  act  is  manifestly  for  the  benefit 
of  the  corporation,  In  pursuance  of  Its  legiti- 
mate business,  and  it  has  the  tjenefit,  as 
against  those  who  acted  In  good  faith,  rely- 
ing upon  the  apparent  authority  ot  the  offi- 
cer to  act  in  the  particular  case,  such  act 
must  be  held  to  be  the  act  of  the  corpora- 
tion, and  binding  upon  it  and  Its  creditors 
as  well. 

This  is  not  inconsistent  with  the  law  as 
laid  down  by  this  court,  that  corporations 
are  0ctltions  bodies,  and  act  through  direct- 
on  (Ford  V.  Bank,  supra),  but  goes  upon 
the  principle  that  responsibilltieB  will  be 
laid  upon  the  principal  for  the  acts  of  the 
agent  done  within  the  apparent  scope  of  his 
anthorlty,  according  to  the  course  of  busi- 
ness as  ordinarily  carried  on,  and  that  the 
doctrine  of  estoppel,  by  the  conduct  of  tlie 
principal,  applies  to  corporations  the  same 
as  to  Individuals.  These  principles  have 
been  more  and  more  recognized  in  such- 
cases,  and  applied  with  greater  liberality  for 
the  protection  of  those  who  do  business  with 
corporate  officers,  in  matters  in  furtherance 
of  the  general  purposes  of  the  c<«p(H«.tlons,  as 
the  boatness  of  the  country  has  drifted  more 
and  more  into  the  hands  of  such  artificial  I 


bodies.  The  extension,  or,  ratbw,  more  lib- 
eral recognition,  of  soch  prindptes,  has  not 
changed  the  law,  as  the  same  has  been 
settled  for  a  long  period  ut  time  1^  the 
weight  of  authority,  that  the  president  of  a 
corporation  cannot,  bj  Tlrtne  of  his  ordinary 
powers,  execute  a  valid  warrant  of  attorney 
to  confess  a  Judgment  so  as  to  bind  the  cor- 
poration, but,  to  do  80,  must  be  ^ed^y 
authorized  by  the  board  of  dlxectors.  The 
tendency  has  been,  as  between  tlw  corpora- 
tion and  a  person  dealing  with  Its  president 
in  good  faith.  In  a  matter  In  furtherance  of 
the  business  of  such  corporation,  under  the 
circumstances  mentioned,  to  hold,  as  a  pre- 
sumption of  fact,  from  the  course  of  bu^ess 
as  carried  on  with  the  knowledge  and  per- 
mission of  the  dlrecton,  that  such  president 
was  BO  specially  authorised,  and  thereby, 
and  also  by  the  application  of  the  doctrine 
of  estoppel,  to  protect  the  Innocoit  party. 
McDonald  v.  Chlsbolm,  131  111.  278,  23  N.  B. 
596,  and  Atwater  v.  Bank,  152  HL  606.  38 
N.  E.  1017,  are  conspicuous  examples  and 
they  meet  with  our  approval.  They  are 
both  cases  where  it  was  sought  to  avoid  the 
effect  of  Judgments  by  confession,  as  In  this 
case.  The  doctrine  Is  there  laid  down  as 
follows:  "When  a  private  corporation  al- 
lows Its  managing  officer  to  so  conduct  him- 
self in  his  dealings  and  transactions  on  be- 
half of  the  company  as  to  lead  the  public, 
or  those  dealing  with  him,  to  reasonably 
believe  he  possesses  certain  powers,  the  com- 
pany will  not  be  allowed  to  question  such 
apparent  authority,  as  against  one  relying 
in  good  faith  on  the  same;  and,  where  the 
general  manager  of  a  corporation  makes  a 
Judgment  note  In  the  course  of  the  general 
business  of  the  corporation,  he  will  be  pre- 
sumed to  have  acted  within  the  scope  of 
his  powers,  even  though  no  resolution  of  the 
directors  is  shown.  A  stranger  dealing  with 
him.  without  notice  of  want  of  authority 
will  be  protected."  Thus,  the  principle  of 
law  contended  for  by  the  appellants  Is  main- 
tained; yet,  by  the  evolution,  we  may  proi>- 
erly  say,  of  equitable  principles,  and  their 
more  liberal  application  as  well,  rather  than 
by  the  discovery  of  any  new  ones,  the  ef- 
fectiveness of  the  whole  body  of  the  law  la 
preserved  to  accomplish  Justice  In  dealing 
with  business  conditions  as  they  now  are, 
when  corporations  exist,  not  created  by  spe- 
cial grant,  and  few  in  number,  for  purposes 
of  more  or  less  public  concern,  as  formerly, 
but  organized  under  general  and  very  liberal 
acts,  for  all  kinds  of  legitimate  business, 
which  concern  the  individual  at  every  turn 
In  the  ordinary  affairs  of  everyday  life. 

In  this  discussion  we  have  not  noticed  the 
fact  that  the  power  of  attorney  in  this  ease 
was  not  sealed  with  the  seal  of  the  corpora- 
tion, because  we  do  not  deem  that  fact  of 
any  special  importance.  The  seal  would  on- 
ly be  presumptive  evidence  tbat  the  execu- 
tion of  the  Instrument  was  a  corporate  act. 
If  It  be  such  in  fact,  or  If  the  drcumstan- 
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ces  be  such  that  defeodaut  Hill  had  a  right 
to  rely  upon  it  as  such,  then  the  absence 
of  the  seal  makes  do  difference;  the  seal 
was  not  essential  to  the  validity  of  the  In- 
stmment  Aug.  &  A.  Corp.  282;  4  Thomp. 
Corp.  i  4680.  The  old  doctrine  that  corpora- 
tioDB  can  act  only  by  deed  or  Instmraent 
under  seal  has  been  very  much  modlfled.  It 
has  given  way  to  the  piessare  pat  upon  It 
by  the  great  growth  of  corporate  transac- 
tions, and  the  necessity  for  greater  freedom 
In  their  operati<»is,  for  the  conrenlence  of 
bnslnesB.  Sach  bodies  may  now  act  without 
a  seal,  very  much  as  Individuals  can,  ex- 
cept when  otherwise  provided  by  statute  or 
their  articles  of  organization.  It  follows 
from  the  foregoing  that  the  Judgment  of  the 
circuit  court  must  be  affirmed.  The  Judg- 
ment of  the  circolt  court  Is  affirmed. 


CASGRAIN  -t  ftl.  T.  HAMILTON. 

(Supreme  Court  of  Wisconsin.    Jan.  28,  1896.) 

Rbtbuncb— AoTioir  os  Cohtuo*— Record  ojt 
Appbai/— Costs. 

1.  Where  a  complaint  for  coDTersion  does 
not  allege  it  to  have  been  wrongful  or  uolawfnl, 
the  action  i8  on  contract,  and  therefore  referable. 

2.  The  allowanre  by  a  referee  of  items  of  ac- 
coant  wili  not  be  disturbed  where  there  ia  no 
eertificfltt  in  thp  bill  of  exceptions  that  it  con- 
tainfl  all  the  evidence 

3.  In  actiong  ou  contract,  eoRts.  exclusive  of 
diaburBcmente,  are  limited,  under  Rev.  St.  K 
2921,  to  ?25 

Appeal  from  superior  court,  Milwaukee 
county;  R  X.  Austin.  Judge. 

Action  by  Marie  V.  D.  Casgrain  and  an- 
other against  Charles  H.  Hamilton.  Judg- 
ment for  defendant,  and  plalDtiffs  appeal. 
Modified. 

Action  to  recover  money.  The  complaint 
charged  that  the  defendant,  by  virtue  of  a 
power  of  attorney  authorizing  him  so  to  do, 
had  collected  the  sum  of  $8,418.76,  being  the 
amount  of  a  Judgment  recovered  by  plaintKEa 
against  Milwaukee  county,  and  had  failed  to 
pay  over  the  sum  of  $506.92  of  auch  amount, 
though  demand  had  been  made  on  blm  for 
said  sum,  "and  that  he  did  then  and  there 
convert  to  his  own  use,  and  has  ever  since 
retained,  the  said  sum  of  $505.02,  to  these 
plaintiffs'  damage  $505.92."  Judgment  is  de- 
manded for  said  sum  and  costs.  The  defend- 
ant, by  answer,  admitted  the  receipt  by  him 
of  the  amount  charged  in  the  complaint,  viz. 
$8,418.75,  and  alleged  that  he  had  paid  there- 
from, at  plalntlfTB'  request,  the  following 
sums:  To  the  i^tntiffs,  $5,000;  to  Turner  & 
Timlin,  attorney's  services,  $2,750;  to  W.  H. 
Austin,  attorney's  services,  $300;  to  himself, 
for  services  and  expenses,  $113,— being  a  to- 
tal of  $8,163.  The  answer  further  alleges 
that  it  was  agreed  between  himself  and  the 
plaintitFs  that  he  should  retain  the  balance  of 
$255.75  for  his  services.  By  way  of  countef^ 
claim  the  defendant  pleaded  an  accounf 
prctfesslonal  services  as  attorney  for  jdaiotiQ'^ 


containing  16  Items,  the  balance  due  upon 
which  was  alleged  to  be  $676.29.  The  plain- 
tiffs* reply  denied  any  servloes  by  defendant 
for  plaintiffs,  save  certain  services  In  the  ac- 
tion against  Mllvrankee  county,  amounting  to 
$113,  which  had  been  paid.  Upon  affidavit  of 
defendant,  showing  that  the  trial  of  the  is- 
sues arising  on  the  counterclaim  involved  the 
examination  of  a  long  account,  the  court  re- 
ferred the  action  to  a  referee,  to  hear,  try, 
and  determine,  to  the  making  of  which  order 
the  plaintiffs  objected  and  excepted.  After 
hearing  the  evidence,  the  referee  found  that 
the  defendant  retained  in  bis  hands,  of  the 
amount  collected,  $255.75,  belonging  to  the 
plaintias,  but  that  he  was  entitled  to  recover 
on  his  counterclaim  $311.29  (the  balance  of 
his  counterclaim  being  disallowed),  and  that 
he  was  entitled  to  Judgment  againat  the  plain- 
tiffs for  the  net  balance  of  his  connterclalm 
over  and  above  the  amount  of  money  retain- 
ed In  his  hands,  to  wit,  $55.64.  The  report 
of  the  referee  was  confirmed  by  the  court,  and 
Judgment  thereon  was  rendered  in  favor  of 
the  defendant,  with  costs,  taxed  at  $95.35,  of 
which  $79.93  was  attorney's  fees.  Objection 
and  exception  was  duly  taken  to  the  taxation 
of  more  than  $25  costs,  exclusive  of  dlsburse- 
menta,  for  the  reason  that  the  actton  was  up- 
on contract.  From  this  Judgment  plaintiffs 
appealed. 

Eschweiler  &  Carpenter,  for  appellants. 
Anatln  &  Hamilton,  for  respondent. 

WINSLOW.  J.  (after  stating  the  facts). 
The  appellants'  first  contention  Is  that  the 
action  Is  not  referable.  Under  the  decisions 
of  this  court  the  complaint  must  be  beid  to 
state  a  cause  of  action  upon  contract,  and  not 
In  tort.  Although  conversion  Is  alleged.  It  Is 
not  charged  to  be  wrongful  or  unlawful. 
This  exact  question  was  decided  in  Manufac- 
turing Co.  V.  Richards,  69  Wis.  643,  35  N.  W. 
40,  and  discussion  is  not  necessary.  The 
complaint  being  upon  contract,  the  case  ia 
Identical,  In  all  essential  particulars,  with  the 
case  of  Van  Osa  v.  Synon,  85  Wis.  601.  56  N. 
W.  190,  In  which  an  order  of  reference  was 
held  pro[>er.  Upon  the  merits  of  the  oise  it 
Is  contended  that  several  of  the  items  allow- 
ed to  the  defendant  by  the  referee  should  not 
have  been  allowed.  We  are  unable,  however, 
to  review  these  questions,  because  the  bill  of 
exceptions  Is  nowhere  certified  to  contain  all 
of  the  evidence.  The  taxation  of  costs,  how- 
ever, was  erroneous.  This  was  an  action  at 
law  upon  contract,  and  In  such  an  action  the 
costs  are  limited  to  $25,  exclusive  of  dlsbnrse- 
menta.  Rev.  SL  g  2921,  The  excess  of  custs, 
^jiich  was  improperly  taxed,  Is  $54.93,  and 
to  this  the  judgment  Is  erroneous.  The 
.  .^gment  for  images  is  affirmed,  and  the 
^^^grmcnt  as  to  costs  Is  reversed  as  to  $54.93 
iiJ  feot,  and  affirmed  as  to  the  balance,  with- 
IH^  to  either  party,  except  that  defend- 

J^f   must  pay  the  fees  of  the  clerk  of  this 
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GUETZKOW  BROS.  CO.  AN'DRKWB  et  al. 
(Snpreme  Court  of  Wisconirto.   Jau.  28.  ISOtt.) 

8aU— BBBACB  BT    VBNIWB— BxTKAOBni!(ARr 

PsopiTs— D  AM  AO  IS— Fin  Di  K08— Kbvibw. 

1.  'n'here  goods  u  spedally  ordered  by  a 
Tondee.  bare  no  established  market  value,  and 
tbe  vendor,  knowing  that  rtiey  were  purchased 
bj  the  vendee  to  enable  hltn  to  fulfill  his  con- 
tracts with  third  persona,  delivers  goods  not  ac- 
cording to  contract,  whereby  the  vendee  receives 
a  less  price  thar  his  contracts  called  for,  the 
measure  of  damages  is  the  difference  between  the 
price  actu^ly  received,  and  a  price  whi<A  would 
yield  him  a  reasonable  profit,  which  would  be  the 
price  such  third  person  had  contracted  to  pay, 
unless  such  price  would  yield  an  extraordinary 
profit,  in  whidl  case  it  would  control  only  if  the 
vendor,  when  contracting,  had  knowledge  of  it. 

2.  An  order  refusing  to  set  aside  a  referee's 
findings  of  fact  will  not  be  reviewed,  unless  the 
findings  were  clearly  against  tbe  preponderance 
of  evidenct. 

Appeal  from  superior  court,  Milwaukee 
county;  R.  N.  Atistln,  Judge. 

Action  by  Guetzkow  Bros.  Company 
against  A.  H.  Andrews  &  Co.  for  the  price  of 
goods  sold  and  delivered.  From  a  Judgment 
for  plaintiff,  defendants  appeal.  Affirmed. 

Tblfl  case  was  brought  by  plaintiff  to  re- 
cover $1,978,  alleged  to  be  dne  from  the  de- 
fendants for  show  cases  and  other  articles 
manufactured  for  them,  which  articles  they 
had  contracted  to  famish  exhibitors  at  the 
World's  Fair.  Tbe  answer  of  defendants 
contained  a  denial  of  liability,  and  set  up  as 
a  defense  that  the  articles  were  not  con- 
structed or  furnished  according  to  tbe  con- 
tract and  were  not  reasonably  worth  the 
contract  price,  or  as  much  as  the  payments 
that  had  been  made.  They  counterclalmed 
for  tbe  amount  of  the  overpayments,  and  al- 
so for  damages,  claiming  as  such  damages 
the  loss  of  profits  they  would  have  made  if 
plaintiff  had  fully  complied  with  the  con- 
tract, and  placing  such  damages  at  the  dif- 
ference between  the  price  they  agreed  to  pay 
plaintiff,  and  the  amount  tbey  were  to  re- 
ceive from  the  exhibitors;  the  advance  being 
from  100  to  l-'V)  per  cent.  The  case  was  tried 
by  a  referee,  who  found  that  the  goods  were 
all  manufactured  and  furnished  substantial- 
ly in  accordance  with  the  contract,  except  In 
some  small  particulars,  for  which  a  rebate  of 
the  purchase  price  was  allowed.  The  evi- 
dence shows  that  the  goods  were  manufac- 
tured for  a  special  purpose,  that  there  was 
no  market  price  for  such  goods,  and  that 
plaintiff  knew,  when  It  contracted  with  de- 
fendants, that  they  were  under  contract  to 
furnish  the  goods  to  exhibitors  at  the  World's 
Fair,  and  that  the  contract  was  made  by 
them  with  plaintiff  to  enable  them  to  carry 
out  the  contract  previously  made  by  them 
with  such  exhibitors.  The  flndings  of  the 
referee  were  conflmaed  by  the  court,  and 
Jndg:ment  was  entered  In  plaintlfTs  favor, 
from  which  this  appeal  was  taken. 

Caij  ft  Cary  and  Sylvester  ft  Schelber,  for 
apiiieUanta.  Bacltw^ler  ft  OarpeDler,  tor  re- 
qMDdent. 


MARSHALL,  J.  (after  stating  the  facts). 
There  Is  no  controversy  but  that  the  findings 
of  fact  warrant  tbe  judgiD«it  that  was  en- 
tered, and  it  seems  clear  that,  waiving  the 
question  of  whether  tbey  are  supported  by 
the  evidence,  In  respect  to  the  determination 
that  the  contract  between  the  parties  was 
substantially  complied  with,  appellants  are 
not  entitled  to  prevail  on  this  appeal,  unless 
the  rule  tar  which  tbey  contead— that  Is, 
that  they  are  entitled  to  recover  the  loss  of 
profits,  amounting  to  from  100  to  150  per 
cent. — should  have  been  adopted  by  tbe  trial 
court.    Tbe  evidence  was  taken  on  appel- 
lants' theory,  but  at  the  close  of  the  trial  was 
stricken  out;  the  referee  holding  that  tbe  rule 
contended  (or  would  not  be  applied  to  the 
case.  He  said:  "The  decided  weight  of  an- 
I  thorlty  Is  In  favor  of  tbe  exclusion  from  con- 
sideration, on  the  question  of  damages,  the 
I  profits  the  original  contractor   might  have 
I  made  under  his  coutract;  that'  such  damages 
i  ^wsslble  profits— are  uncertain,  speculative, 
and  too  remote  to  affect  the  plaintiff,  and  tbe 
testimony  In  relation  to  the  same  should  be 
excluded."    Looking  at  this  ruling  in  the 
.  light  of  the  evidence  and  appellants*  couten- 
I  tlon,  we  assume  tbe  court  did  not  hold,  or 
Intend  to  hold,  that  lost  profits  are  not  re- 
coverable in  a  proper  case,  but  that  tbe  rule 
•  contended  for  by  appellants  could  not  be  ap- 
I  piled,  and  that  tbe  evidence  did  not  tend  to 
I  establish  damages  under  any  other  rule.  On 
j  this  subject  the  learned  counsel  for  appel- 
1  lants  say:  "We  say,  ftankly,  that  If,  In  the 
I  light  of  the  facts  of  this  case,  the  referee  de- 
I  elded  that  proposition  ctvrectly.  the  judgment 
should  be  afilrmed."  So  we  may  properly 
consider  this  subject  at  the  outset  In  deter- 
mining the  case.  and.  in  doing  so,  shall  take 
into  consideration  the  evidence  that  was 
stricken  out  If,  notwithstanding  such  evi- 
dence, tbe  court  could  not.  on  the  whole  case, 
have  allowed  loss  of  profits  as  damages,  then 
the  error  In  striking  out  such  evidence,  If  tt 
was  error,  did  not  prejufllce  appellants;  hence, 
does  not  conatltnte  reverslMe  arm.  There  Is 
no  controversy  but  that  the  difference  be- 
tween the  contract  price  for  tbe  goods  to  ap- 
pellants and  what  they  were  to  receive  was 
unusually  lai^.  To  say  that  snch  Increased 
price  to  the  exhibitors  was  extraordinary,  in 
a  siverlatlve  degree,  would  be  fully  Jnatl- 
fled.  It  also  api>eani  beyond  controversy  that 
reeiKindent's  officers  knew,  when  tbe  con- 
tract was  made  with  appellants,  that  the 
goods  wera  Intended  for  a  special  purpose. 
They  had  reason  to  know  that  there  was  no 
established  market  price  for  such  goods. 
Tbey  knew  that  defendants  were  under  con- 
tract to  furnish  the  goods  to  the  exhibitors, 
but  it  does  not  aK>ear  that  they  bad  any  no- 
tice of  tbe  contract  price  such  exhibitors  were 
to  pay;  and  It  Is  In  the  light  of  these  facts 
that  we  must  determine  the  question  pre- 
sented. As  stated.  In  effect,  by  this  court  in 
Wright  V.  Mulvaney,  78  Wis.  89.  46  N.  Y. 
lOlo,  it  Is  sometimes  dlfflcnlt  to  determine 
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when  the  rule  of  prospectiTe  profits  Bboald 
be  apiilled.  and  when  not,  and  such  deter^ 
mluation  moat  be  lai^ely  governed  by  the 
special  drcomstuicea  In  each  particular  case; 
and,  as  oftm  said  by  this  court,  In  terzDs  or 
In  ^ect,  such  profits  are  at  best  coitjectiiral 
and  uncOTtain,  and,  when  allowed,  ace  Ukdy 
to,  or  necessarily  do,  opiate  unjustly  and 
oppresslTely.  Wright  t.  Mulvau^,  snpra; 
Milling  Co.  T.  Howltt,  86  Wis.  270,  56  X.  W. 
784;  Blerbach  v.  Rubber  Co.,  »  Wis.  208, 
11  N.  W.  614;  Anderson  t.  Sloane.  72  Wis. 
566,  40  N.  W.  214.  Therefore,  before  the  rule 
should  be  applied  to  any  given  case,  such 
case  should  be  brought  clearly  within  the 
authorities  on  the  subject,  learlng  no  rea- 
sonable controversy  In  respect  to  It. .  To  be 
sure,  In  this  case,  the  element  of  uncertainty, 
as  the  term  Is  commonly  used,  was  In  some 
rejects  not  preset  because  the  contract  be- 
tween the  app^lants  and  the  exhibitors  re- 
lieved it  In  a  measure  of  that  difficulty;  but 
uncertainty  still  remained,  qnlte  prejudldal 
to  respcmdent.  In  that  it  was  not  known  to 
its  officers,  at  the  time  of  the  making  ot  the 
contract,  that  the  price  appellants  were  to 
obtain  from  the  exhibitors  would  ylelA  an 
extramdlnary  profit.  Where  there  has  been 
a  previous  sale,  or  where  there  has  not,  the 
fundamental  principle  to  be  observed  is  that 
the  damages  tor  the  breach  complained  of 
must  be  confined  to  such  as  may  be  ftilrly 
considered  to  arise,  according  to  the  usual 
course  of  things,  from  such  breach,  or  such 
as  may  reasonably  be  supposed  to  have  been 
hi  contemplation  of  the  parties  at  the  lime 
of  making  the  contract  as  the  probaUe  result 
of  the  breach  of  It.  Hadley  v.  Bazendale,  9 
Exch.  341;  Cockbura  v.  Lumber  Co.,  54  Wis. 
619,  12  N.  W.  49.  Hence,  it  is  held  that,  in 
order  to  make  applicable  the  special  rule  of 
damages,— tbat  Is.  loss  of  profits.— It  must  be 
shown  tbat  tbe  special  circumstances,  by  rea- 
son of  which  the  party  invokes  such  appli- 
cation, were  brought  cleariy  home  to  the 
knowledge  of  both  plartles  at  the  time  the 
contract  was  made,  and  It  Is  only  applicable 
in  so  far  as  sncb  drcumstances  were  so 
brought  home. 

All  rules  for  tbe  assessment  of  damages 
for  the  bleach  of  contracts  are  supposed  to 
be  founded  upon  principles  of  natural  jus- 
tice, the  intention  being  to  keep  strictly  with- 
in sucb  principles.  It  Is  on  that  ground  that 
tbe  general  rule  established  for  the  assess- 
moot  of  damages  for  the  breach  of  an  exec- 
utory contract  to  sell  and  deliver  property, 
1.  e.  the  difference  between  the  contract 
price  and  the  market  value  at  the  time  and 
place  of  the  delivery,  in  «<der  to  work  out 
natural  Justice  In  case  of  special  circum- 
stances, must  necessarily  be  broadened  out 
to  fit  aoch  dnnuDStances,  but  only  when 
such  special  <drcumstaiice8  are  shown  to 
have  been  brought  home  to  the  knowledge 
of  both  parties  at  the  making  <Mr  the  con- 
tract. Tbe  leading  case  of  Hadley  v.  Ba«n- 
dale.  supra,  states  the  rule  applicable  to  a 


case  of  this  kind,  and  It  has  been  repeatedly 
approved  by  thla  court  It  Is  thus  stated.  In 
the  language  of  Anderson,  B.:  "Where  tvro 
parties  have  made  a  contract  which  one  of 
them  has  broken,  the  damages  which  tbe 
other  ought  to  receive  In  respect  of  such 
breach  of  contract  should  be  such  as  may 
fairly  and  reasonably  be  considered  as  ei- 
ther arising  naturally,  1.  e.  according  to  the 
usual  course  of  things,  from  such  breach  of 
contract  Itself,  or  such  as  may  reason&bly 
be  supposed  to  have  been  In  contemplation 
of  both  parties,  at  the  time  they  made  the 
ctmtract  as  the  probable  result  of  the  breach 
of  It  Now,  if  the  special  circumstances  un- 
der which  the  ctmtract  was  actually  made 
were  communicated  by  the  ptalntlfr  to  de- 
fendants, and  thus  known  to  both  parties, 
the  damages  resulting  from  the  breach  of 
such  contract  which  they  would  reasonably 
contemplate  would  be  the  amount  of  the  In- 
jury which  would  ordinarily  follow  from  a 
breach  of  contract  under  these  special  cir- 
cumstances, so  known  and  communicatee!; 
but,  on  the  other  hand,  if  these  special  cir- 
cumstances were  wholly  unknown  to  the 
party  broiking  the  contract  he,  at  tbe  most, 
could  only  be  supposed  to  have  had  in  hia 
contemplation  the  amount  of  Injury  which 
would  arise  generally,  and,  in  the  great  ma- 
jority of  cases,  not  affected  by  any  special 
circumstances,  from  such  a  breach  of  con- 
tract For,  bad  the  special  circumstances 
been  known,  the  parties  might  have  q>eclal- 
ly  provided  for  a  breach  of  contract  by  spe* 
clal  terms  as  to  tbe  damages  la  that  case." 
To  the  same  effect  are  Borries  v.  Hutchin- 
son, 18  C.  B.  (N.  8.)  445;  Messmore  v.  Lead 
Co.,  40  N.  y.  422;  Booth  v.  Mill  Co..  60  N. 
T.  487;  McHose  v.  Fnlmer,  73  Pa.  St.  365; 
Poposkey  v.  Munkwltz,  68  Wis.  32%  32  N. 
W.  35:  Cockbum  v.  Lumber  Co.,  64  Win. 
619,  12  N.  W.  49.  and  substantially  all  the 
authoritiee  on  tbe  subject;  and  If  all  were 
coUated  no  more  llgbt  could  be  thrown  on 
tbe  general  principle  Involved. 

But  the  question  arises  whether  tbe  price 
to  the  first  vendee  must  be  communicated  to 
the  second  vendor  In  order  that  he  may  be 
charged  with  the  special  rule  of  damages  at 
the  suit  of  his  vendee,  in  case  of  a  breach 
on  the  part  of  such  second  vendor;  and  up- 
on the  precise  point  here  presetted  the  au- 
thorities are  not  numerous.  In  Cockbum  v. 
Lumber  Co..  aupra,  Mr.  Justice  Lyon  said: 
"To  bind  the  defendant  by  a  price  stipulat- 
ed for  on  a  resale,  he  must  have  had  notice 
of  such  resale  when  the  contract  was  made, 
tbongh,  iierhaps,  not  of  the  contract  price." 
But  it  must  be  observed  that  In  the  case  then 
under  omslderation,  the  circumstance  of  ex- 
traordinary profits  was  not  present;  that  is,  tbe 
evidence  did  not  disclose  but  that  the  prcAta 
were  such  as  were  reasonaUe.  and  might  rea- 
sonably have  been  in  contemplation  by  both 
parties  to  the  transaction  when  the  contract 
was  made.  The  questtrai  has  been  many  times 
considered  In  the  courta  ^  England,  and 
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may  b«  said  to  have  been  long  settled,  that 
the  BecoDd  vendor  Is  only  bound  by  the  terms 
of  the  oKitTact  with  the  second  vendee,  so 
far  as  communicated  to  him,  or  be  had  rea- 
sonable ground  to  know  tbe  same,  by  infer- 
ence from  facts  brought  to  his  knowledge. 
AH  of  the  cases  refer  to  and  are  founded 
upon  the  general  principle  laid  down  In  Had- 
ley  T.  Baxendale,  supra.  In  Borries  t. 
Hutchinson  these  circumstances  were  pre»- 
wt:  There  was  a  Russian  contract  between 
tbe  plaintiff  and  a  third  person  as  his  ven- 
dor. The  fact  of  the  contract  was  made 
known  to  defendant,  but  not  its  terms.  He 
knew  tbe  goods  were  to  be  delivered  In  Rus- 
sia, to  be  transferred  there  by  rail.  He  was 
^miliar  with  the  fact  that  freight  rates  and 
insurance  rates  were  higher  there  In  winter 
than  in  summer.  He  agreed  to  deliver  the 
goods  in  summer,  but  did  not  deliver  tlU 
Ia.ter,  so  that  the  winter  rates  of  freight  and 
Insunuice  applied.  It  was  held  that  he  was 
bound  to  know,  under  the  drcumst^ces,  at 
the  time  he  made  the  contract,  that  the  late 
delivery  would  necessitate  a  loss  on  tbe 
piaintiff.  by  reason  of  increased  freight  and 
insurance  charges.  Hence,  he  was  charged 
with  such  loss,  becaase  so  much  of  the  con- 
tract was  made  known  to  him  as  charged 
him  with  knowledge  that  the  loss,  by  In- 
creased freight  and  insurance  rates,  would 
naturally  follow  such  late  delivery.  Plain- 
tiff was  liable  to  bis  Russian  vendee  for  cer- 
tain penalties  for  failure  to  deliver  the  goods 
at  the  time  agreed  upon;  but  defendant  was 
not  held  liable  for  such  penalties,  because 
knowledge  of  the  terms  of  the  Russian  con- 
tract in  that  regard  was  not  brought  home 
to  him,  nor  facts  that  would  reasonably  have 
suggested  that  element  of  probable  damages 
In  case  of  a  breach.  To  the  same  effect  are 
Ellbinger  ActJen-Oeseilschafft  v.  Armstrong. 
L.  R.  9  Q.  6.  473;  Orebert-Borgnls  v.  Nu- 
gent. 16  Q.  B.  Dlv.  85.  IQ  this  last  there 
was  a  contract  between  plaintiff  and  a  third 
person,  as  his  vendee,  for  goods  of  a  par- 
ticular kind,  which  contract  was  made 
known  to  him.  Tbe  contract  was  the  same 
as  between  plaintiff  and  defendant,  except 
as  to  price.  The  latter  contract  was  broken. 
There  was  no  market  price  for  the  goods. 
There  was  no  question  but  that  the  differ- 
ence in  price  was  no  more  than  a  reasonable 
proBt.  He  was  held  liable  for  such  prodts 
as  one  of  the  natural  consegnences  of  the 
breach  of  so  much  of  the  contract  as  was 
made  known  to  him,  Brett,  M.  R.,  stated  the 
rule  thus:  "It  seems  to  me,  according  to 
what  has  been  cited,  that  the  original  ven- 
dor in  such  a  case  is  only  liable,  in  case 
nf  a  breach,  for  the  natural  consequences  of 
so  mncfa  of  the  subcontract  as  was  made 
known  to  him.  If  he  were  told,  for  Instance, 
that  the  contract  was  that.  If  I  do  not  sup- 
ply my  purchaser  with  the  goods  which  X 
ordered  for  him.  my  vrador,  I  shall  have  to 
paj  my  purchaser  £4  a  ton  for  every  ton 
whlcb  I  do  not  deliver;  then,  if  there  be  a 


breach  of  the  contract,  the  original  vendor 
would  have  to  pay  the  £4  a  ton.  But,  sup- 
posing there  was  the  subcontract  between 
myself  and  my  purchaser,  not  only  that  I 
should  pay  £4  a  ton,  but,  besides  that,  I 
should  be  liable  to  a  penalty  of  £5  a  day; 
although  this  is  a  subcontract,  yet  If  that 
part  of  it  was  not  known  to  the  original 
vendor,  for  that  reason,  and  because  it  la 
not  a  natural  consequence  of  bis  bargain, 
he  would  not  be  liable  to  pay  the  penalty  of 
£5  a  day.  It  seems  to  me  that  the  case  es- 
tablished that  the  original  vendor  Is  to  be 
liable  to  so  much  of  the  subcontract  as  was 
made  known  to  him,  but  only  to  that  ex- 
tent." To  the  same  effect  are  the  American 
authorities,  all  substantially  adopting  the 
rule  of  Hadley  v.  Baxendale.  They  are  nu- 
merous, and  it  Is  sufficient  to  refer  to  Po- 
posfeey  V.  Munkwltz,  supra,  and  Cockbum 
V.  Lumber  Co.,  supra,  in  our  own  court. 
Differences  may  be  found  in  tbe  Interpreta- 
tions which  courts  have  put  on  the  rule  of 
Hadley  v.  Baxendale;  but  they  g«ierally  hold 
that  the  price  In  the  first  contract  need  not 
be  communicated,  as  intimated  in  Cockbum 
T.  Lumber  Co.,  In  this  court.  They  proceed 
upon  the  principle,  all  of  them,  that  knowl- 
edge of  tbe  first  contract  is  sufficient  to 
bring  home  to  the  second  vendor,  as  an  1d- 
fereuce  of  fact,  knowledge  that  the  price  In 
the  first  contract  Is  sufficiently  In  advance 
of  the  price  in  the  second  contract  to  allow 
a  reasonable  profit  to  the  second  vendee. 
We  venture  to  say  that  no  case  can  I>e 
found,  where  the  price  was  out  of  all  pro- 
portion to  anythli^  that  might  be  considered 
reasonable  In  order  to  give  a  fair  profit,  that 
the  court  has  held  that  such  unreasonable 
profits  may  be  recovered  as  damages,  where 
knowledge  ot  such  unreas^mable  profits,  as  a 
special  circumstance,  was  not  known  to 
both  parties  at  the  time  of  the  making  of  the 
contract  The  most  that  is  held  in  Booth 
V.  MIU  Co..  60  N.  Y.  487,  cited  with  confi- 
dence by  appellants,  is  that  the  second  ven- 
dor is  bound  by  the  price  his  vendee  is  to 
receive,  unless  it  is  shown  that  such  price 
is  extravagant,  or  of  an  unusual  or  excep- 
tional character.  That  is  as  far  as  the  New 
York  courts  have  gone.  Church.  C.  J.,  said! 
"There  Is  considerable  reason  for  the  posi- 
tion that,  where  the  vendor  is  distinctly  In- 
formed that  the  purchase  is  made  to  enable 
the  vendee  to  fulfill  a  previous  contract,  and 
he  knows  there  Is  no  market  price  for  the 
article,  he  assumes  tbe  risk  of  being  bound 
by  the  price  named  In  such  previous  con- 
tract, whatever  It  may  be."  But  no  such 
rule  was  adopted,  and  no  case  was  there 
cited  to  support  such  a  rule,  and  we  are 
unable  to  see  wherein  such  reason  exists.  It 
could  only  be  consistent  with  the  theory  that 
the  law  aims  at  complete  compensation  for 
all  losses.  Including  gains  prevented  as  well 
as  losses  sustained,  without  the  Important 
condition,  requisite  to  give  the  rule  the  basic 
fovadatlon  upon  which  all  rules  for  the  as- 
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BessmeDt  of  damages  are  suppoeed  to  rest, 
that  ot  natural  Justice,  which  coadttlon  must 
always  be  considered  in  order  that  the  true 
rule  may  be  correctly  stated.  That  Is,  that 
the  damages  must  be  such  as  can  be  fairly 
supposed  CO  have  .entered  Into  the  contem- 
plation of  both  parties. 

Further  discussion  of  the  subiect  might  be 
luterestlng,  but  is  not  necessary  to  a  de- 
rision of  this  case;  and  the  only  excuse  for 
extending  it  thus  far  is  the  fact  that  it  does 
not  appear  that  the  precise  question  here 
presented  has  heretofore  been  decided  by 
this  court.  We  state  the  conclusion  an-ived 
at  thus:  When  the  vendor  Is  Informed  that 
tlie  purchase  Is  made  to  enable  the  vendee 
to  fulfill  a  contract  which  he  has  thereto- 
fore made  with  a  third  person,  and  such 
vendor  furnishes  the  goods,  but  not  accord- 
ing to  contract,  and  there  is  no  market  price 
for  such  goods,  and  the  purchaser  furnishes 
such  goods  to  such  third  person,  btit  is  not 
able  to  recover  of  him  the  price  stipulated  in 
the  contract  with  such  third  person,  by  rea- 
son of  the  t»%ach  of  the  contract  commit- 
ted by  such  vendor,  in  determining  the  dam> 
ages  for  such  breach,  such  vendor  is  bound 
by  the  price  his  vendee  was  to  receive  from 
such  third  person,  whether  such  price  was 
communicated  to  him  at  the  time  of  the 
making  of  the  contract  with  his  vendee  or 
not,  unless  the  price  was  such  as  to  yield 
an  extraordinary  and  imusual  profit,  which 
could  not  reasonably  have  been  presumed 
to  have  been  in  contemplation  by  him  at 
the  time  he  made  his  contract.  In  such  a 
case  he  would  not  be  bound  beyond  such 
sum  as  would  yield  a  reasonable  and  fair 
profit  to  his  vendee.  Ordinarily,  the  price 
to  the  first  vendee  would,  presumptively,  be 
held  to  be  a  reasonable  price;  but  if  the 
facts  in  any  given  case  are  such  as  to  show 
such  price  to  yield  an  extravagant  or  extraor- 
dinary profit,  the  second  vendor  will  not 
be  bound  by  sucb  price.  In  the  absence  of 
evidence  of  previous  knowledge,  as  before 
stated;  and,  in  order  to  assess  the  damages, 
the  court  must  be  put  in  possession  of  suffl- 
cieut  evidence  to  enable  It  to  arrive  at  a 
conclusion  in  respect  to  what  would  amount 
to  a  reasonable  profit  on  the  transaction.  It 
follows  from  the  foregoing  tliat  there  was 
no  evidence  before  the  referee  by  which  he 
could  liave  assessed  In  plaintiff's  favor  dam- 
ages for  loss  of  profits  for  the  breach  of  the 
contract  between  it  and  the  defoidant,  if 
there  was  a  breach. 

After  a  careful  examination  of  the  evi- 
dence, we  are  unable  to  conclude  that  the 
trial  court  erred  in  refusing  to  set  aside  the 
referee's  findings  of  fact  on  the  question  of 
whether  the  contract  was  substantially  com- 
plied with  or  not.  Under  repented  decislona 
of  this  court,  to  warrant  setting  aside  find- 
ings of  fact  as  against  evidence.  It  must  ap^ 
l»ear  that  they  are  against  the  clear 
ponderance  of  the  evidence.  Briggs  v.  HUon 
87  Wis.  i38,5SN.W.  752;  Bacon  T.  Baci^' 


33  Wis.  147:  Lord  v.  Devendorf,  54  Wis. 
4dl,  11  N.  W.  903;  Messersmlth  v.  Deven- 
dorf, 64  Wis.  496,  11  N.  W.  906.  Moreover. 
It  is  doubtful  whether  the  bill  of  exceptions 
is  sufficiently  certified  to  enable  the  court  to 
review  the  question  of  whether  the  evidence 
supports  the  findings  or  not.  It  follows, 
from  the  foregoing,  that  the  judgment  of  tha 
superior  court  shonld  be  affirmed.  The  Judg- 
ment of  the  superior  court  U  afflrmed. 


DAVEY  et  al.  t.  FIRST  NAT.  BANK  OP 
DEADWOOD. 
(Supreme  Conrt  of  South  Dakota.  Jan.  27* 
1896.) 

Usi'Hious  Intbkbbt^Rbcovert  noH  Natiomai.. 
Bane— Pathbnt. 

1.  To  entitle  a  party  to  recover  usurious  Jo- 
terest  under  the  provisions  of  section  S198,  Rev. 
St.  U.  8.,  such  interest  muBt  have  actoally  been 
paid  either  in  money  or  its  equivalent;  and  the 
mere  charging  of  such  interest  In  a  ninniog  ac- 
count is  not  a  payment  of  the  same  wlthtn  tiifr 
meaning  of  that  section. 

2.  Ndther  will  the  Induding  of  soch  oaa- 
rions  Interest  In  a  promissory  note  entitle  the 
maker  to  recover  it,  until  such  note  is  in  fact 
paid. 

(Syllabns  by  tiie  Court) 

Appeal  tnm  circuit  court,  Lawrence  coun- 
ty; A.  J.  Plowman,  Judge. 

Action  by  John  H.  Davey  and  fi^iU^  J. 
Davey  against  the  First  Maticmal  Bank  of 
Deadwood.  Judgment  for  platntlflls,  and  de- 
fendant appeals.  Reversed. 

Moody  &  Washabaugh,  for  appellant. 
Wm.  R.  Steele  and  W.  L.  MclJiugfaUn,  foe 

respondents. 

KELLAM,  J.  The  respondents,  as  plain- 
tiffs, brought  this  action  against  defendant, 
a  national  bank,  to  recover  the  statutory 
penalty  provided  in  section  5198,  Rev.  St. 
U.  S.  It  is  alleged  that  from  the  25th  day 
of  August,  1882,  to  the  23d  day  of  November. 
1883,  the  plaintiff  paid  to  the  defendant  cer- 
tain sums  of  money  as  usurious  Interest,  up- 
on contracts  not  In  writing.  During  the 
time  named  the  defendant  bank  carried  up* 
on  Its  books  an  open  account  in  the  name  of 
John  H.  Davey,  but  In  which  It  Is  conceded 
both  parties  plaintiff  were  Interested.  The 
evidence  tended  to  show  that  the  plaintiffs 
were  carrying  on  a  large  mining,  milling, 
and  smelting  business,  and  were  constant 
borrowers  of  the  defendant  bank;  tliat  the 
sums  so  Iwrrowed  and  advanced  were  gen- 
erally pntd  on  checks  drawn  against  the  ac- 
count. It  also  seems  to  have  been  the  cus- 
tom that,  when  plaintiffs  had  bullion  ready 
shipment,  It  was  delivered  to  the  bank. 
0d  credit  fdven  the  account  for  its  estimat- 
^  f-alue.  When  refined,  and  its  exact  value 
P^^rialned.  the  difference  between  its  sup- 
and  its  aBcertaJned  value  was  credited 
.  y/^juirged  to  the  account,  as  the  case  might 
Geaerally  the  account  was  overdrawn, 
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ud  intereat  chuged  upon  the  overdraft. 
Tbli  WAS  doDO  by  tbe  dm  ot  memcffandnm 
checks  made  hy  the  nfBcam  of  the  bank,  tbe 
amoont  of  the  same  being  ehaiged  upon  the 
books  of  the  bank  like  other  checks,  entered 
upon  plaintiffs'  pass  book  as  often  as  bal- 
anced, and  returned  to  them  with  and  in  the 
same  manner  as  other  checks  drawn  by  them- 
selres  and  paid  by  the  bank.  Sereral  times 
the  plaintiffs  executed  their  notes  to  the 
tank,  coTerlng  a  part  w  all  of  tbe  overdraft, 
and  received  credit  therefor.  Once  or  twice 
the  Dotes  so  given  exceeded  the  overdraft, 
■0  that  wh«i  thus  credited  the  account 
■bowed  a  balance  In  plaintiffs'  favor.  On 
<ae  occasion  the  plaintiffs  procured  accom- 
modation nfitea  signed  by  another  person, 
and  Indorsed  1^  plaintiffs  to  the  bank,  and 
recdved  credit  therefor  on  the  account  On 
the  23d  day  of  November,  1883.  the  plain- 
tUb*  Indebtedness  to  llie  defendant  bank  and 
to  the  Lead  CSty  Bank  amounted  In  round 
antahers  to  $70,000,  for  which  amount  plain- 
tiffs made  thdr  notes,  secured  by  mortga- 
ges to  O.  J.  Salislniry,  president  of  defend- 
ant bank,  as  trustee  for  It  and  the  said  Lead 
City  Bank.  These  mortgages  were  subse- 
qiKDtly  foreclosed,  but  after  the  commence- 
ment of  this  actiw.  Upon  the  trial  the 
plaintiffs  recovered  Judgmmt,  and  the  de- 
f«ndant  bank  appeals. 

The  main  questions  are  two:  Whether  the 
fkets  proved  show  fliat  the  amounts  so 
charged  as  Interest  were  ever  In  fact  paid  by 
plalntlffa,  and  whether  the  Interest  charged 
can  be  jn'stlfled  on  the  theory  that  there  was 
an  exiHess  contract  In  writing  fixing  the  rate 
of  Intwest.  Simply  charging  Interest  against 
plalntiffk*  account,  thereby  enlarging  tbelr 
ovodraft,  obviously  wookl  not  entitle  plain- 
tilTs  to  recovCT  the  i>enalty  sued  tor  in  this 
action;  for  that  is  recoverable  only  *in  case 
the  greater  rate  of  Intorest  has  been  paid." 
Bev.  St.  U.  8.  S  5196:  Brown  v.  Bank.  72  Pa. 
St  200:  Han  V.  Bank,  30  Neb.  90.  46  N.  W. 
150.  If  this  iutvest  so  charged  to  plaintiffs 
was  ever  actually  paid  by  them,  It  was  either 
through  th^  deposlta  of  bulllcm  or  by  tl^r 
notes,  for  these  were  the  only  credits  claimed 
or  iHwved.  We  do  not  think  the  bnlUon  de- 
posits could  have  had  this  ^ect  for  tbe 
fair  meaning  and  fmrce  of  the  undisputed 
evidence  is  that,  by  a  well-understood  ar^ 
rangement  between  the  ptalntlffM  and  the 
banlc,  the  advance  credits  upon  tbe  bullion 
woe  antlripated  and  appropriated  whoi 
made.  Mr.  McPherson— on  officer  of  the 
bank,  to  be  sure,  but  plaintiffs*  witness— 
testiflcd  very  fully  upon  this  point.  He 
says:  **In  almost  every  instance  where  these 
credits  were  thus  given.  It  was  under  an  ar^ 
rangement  that  he  could  draw  against  his 
credit,  notwithstanding  this  overdraft,  which 
might  be  large  at  the  time.  •  •  •  When- 
ever Mr.  Dav^  had  any  bullion  to  ship,  he 
would  usually  d^ver  It  to  us  or  to  the  ex- 
press company  with  a  statement  of  what  it 
was  and  an  estimate  of  Its  |»robable  value. 


Taking  that  as  a  bajris,  we  would  advance 
him  credit  on  our  boc^  for  sometimes  a  lit- 
tle leas  and  sometimes  the  full  value,  per- 
haps fw  the  bulllo::.  so  that  he  could  antici- 
pate the  returns  and  draw  against  It  *  *  * 
It  was  an  lavarlaUe  rule  during  the  course  of 
this  whole  business,  between  the  dates  speci- 
fied in  this  case,  the  advances  made  apou 
his  bullion  were  predicated  upon  his  neces- 
sities at  Galena.  It  waa  almost  invariably 
the  case  that  he  either  anticipated  his  bul- 
U(m  product  or  that  he  drew  Immediately 
after  the  bullion  vras  delivered  for  his  cur^ 
rent  expoues.  Indeed,  hla  expenses  were 
always  mon  than  Us  buUlMu  *  *  *  Dur- 
ing this  whole  period  there  was  a  very 
large  overdraft  generally,  and  if  we  made 
an  advance  to  him,  say  of  flO.000  or  of  $6,- 
000,  that  very  credit  wtwld  still  leave  an 
overdraft;  but  the  understanding  with  Mr. 
Davey  always  was,  of  course,  <m  his  solici- 
tation, that  we  would  pay  his  checks,  not- 
withstanding his  current  overdraft  against  his 
bullion,  against  the  creiUt  we  had  given  upon 
this  bnllion.  That  waa  UivariaUy  tbe  case." 
This  evidence  aatlafles  us  that,  so  fiir  as  tbe 
advances  or  eredita  aa  account  of  bnllion 
shipments  were  concerned,  there  was  no 
appropriation,  atbw  by  the  plaintiffs  or  by 
liie  bank,  to  the  payment  of  these  interest 
fehaiges,  but,  on  the  contrary,  that  the  plain- 
tiffs turned  It  evw  to  the  bank,  and  the  bank 
received  it,  with  the  undorstandlng  that  the 
credits  arising  there&om  should  be  used  fbr 
other  purposes,  to  wit,  to  pay  the  current 
expenses  and  demands  of  plaintiffs*  milling 
business.  Neither  do  we  think  that  the  put- 
ting of  a  part,  or  all,  of  this  overdraft,  in- 
cluding Interest  charges,  into  notes,  consti- 
tuted a  paymoit  (tf  such  overdraft.  It  sim- 
ply changed  the  evidence  of  the  Indebted- 
ness frr>m  a  book  account  into  promissory 
notes,  and  was  no  payment  until  the  notes 
were  paid.  It  does  appear,  however,  that 
In  one  instance,  January  10.  1883,  there  waa 
a  definite  appropriation  of  a  bullion  credit  to 
the  payment  of  two  certain  notes.  Mr. 
McPherson  testifies:  "In  one  ease,  when 
there  was  an  advance  of  fl7,000  made,  that 
waa  appropriated  to  the  payment  of  two 
notes,  on  the  10th  day  of  January,  1883. 
These  two  notes  were  paid  on  the  10th  day 
of  January,  1883,— one  note  for  f8,000  and 
one  of  (8,500.  They  were  renewed.  They 
were  originally  given  In  November,  perhaps, 
of  a  previous  year,  and  renewed  about  the 
first  of  the  year,  and  paid  on  the  10th  of 
January,  1883."  Again,  referring  to  the 
same  transaotlon,  he  says:  'TTbere  were  two 
notes,  one  of  $8,000  and  one  of  f 8.500,  which 
were  charged  up  against  the  bank,— ^17,000, 
—An  January,  1883.  Those  two  notes  were 
paid  from  the  returns.  They  were  p^d 
from  the  advance  made  upon  the  bullion." 
From  these  very  explicit  statemente  of  Mr. 
McPherson,  who  was  the  cashier  of  the 
bank,  we  undersrand  that  these  two  notes 
of  $8,000  and  $8,500  were  actiu^Uy  paid  out 
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of  the  117,000  deposit  of  ballton.  bo  tbat 
whatever  interest  tbose  notes  represented 
was  paid  tbe  plalntUfa  and  recelred  by 
Um  defendant.  If  we  nndovtand  the  mean- 
ing of  tbe  vltnesB,  this  would  be  the  legal 
effect  of  hla  testimony.  We  have  studied 
this  entire  record  carefully,  and  have  en- 
deavored to  give  thoughtful  attention  to  ev- 
ery qnestlm  discussed  by  counsel,  but  if  we 
were  to  multiply  words  we  could  only  state 
as  our  final  conclusion  that,  upon  the  facts 
disclosed,  the  only  interest  shown  to  have 
been  actually  paid  wa^  whatever  was  paid 
by  the  bullion  credit  of  January  10. 18S3,  and 
that  upon  such  amount,  whatever  it  ts  found 
to  be.  the  plaintUh*  recovery  miut  be  pred- 
icated. Then  are  one  or  two  other  ques- 
tions wUcb  I  sboulii  feel  Inclined  to  dlscnss 
and  pass  upon,  but  as  tbe  judgment  must  be 
revened  for  reasons  stated,  and  it  la  not 
certain  tbat  the  same  questions  will  arise 
in  another  trial,  the  majority  of  the  court 
think  it  better  to  withhold  expression  upon 
them.  This  b^ng  our  view  of  the  effect  of 
the  evld«ice.  we  cannot  do  otherwise  than 
reverse  the  Judgment,  and  remand  the  case 
toe  a  new  trial,  the  plaintltb  being  entitled  to 
recover  only  on  account  of  such  Illegal  in- 
terest, if  any,  as  was  ctmtalned  In  the  two 
notes—cme  of  ^,000  and  Mie  of  $8,800— 
which  were  paid  January  10,  The 
Judgment  is  reversed,  and  the  case  remand- 
ed for  a  new  trial. 


LBQVB  T.  STOPPBL  et  al. 
(Supreme  Court  of  MmoeBota.    Feb.  7.  1890.) 

l^UDDLCST  CONVETANCBB — SumOIBNOT  Or  COS- 
8IDBBATION— BOHA  FlDSa. 

Held,  in  an  action  brought  to  set  aside,  as 
a  fraud  upon  creditors,  certain  conveyances  and 
tniDRfeni  of  real  and  peraonal  property  by  a 
father  to  his  soqb,  that  certain  findioks  of  fact— 
in  effect,  tbat  tbe  convey&ncea  and  transfer! 
were  made  in  pnrsnance  of  a  prevtouB^  made 
and  valid  oral  agreement,  In  good  fattb,  and 
witbont  any  intent  to  hinder,  delay,  or  defraud 
tbe  fatber'p  creditcis— were  supported  by  the  evi- 
denoe.  and  justified  tbe  couclusions  of  law. 
(Syibibus  by  the  Court.) 

Appeal  from  district  court,  Olmsted  coun- 
ty; Thomas  S.  Buckham.  Judge. 

Action  by  Jacob  Leqve  against  Franz  J. 
Stoppel  and  others.  Judgment  for  defend- 
ants. From  an  order  refusing  a  new  trial, 
plaintiff  appeals.  Affirmed. 

Clias.  O.  WUlson,  for  appellfint  Gbas.  E. 
CaUaghan.  H.  A.  Eekholdt,  and  Uporge  J. 
Allen,  for  respondents. 

COLLINS.  J.  This  was  an  action  to  have 
certain  deeds,  transfers,  sales,  and  mort^ 
gages  of  tlie  pnq^erty,  real  and  personal,  of 
defendant  Frana  Joseph  Stoppd,  an  insol- 
vent, adjudged  fraudulent  and  void  as  to  his 
creditors,  and  tbe  property  recovered  and 
marshaled  as  part  of  bis  estate,  the  plain- 
tiff being  hlB  assignee  in  insolvency.  On 


the  findings  of  fact  made  by  the  court  l>elow. 
Judgment  was  ordered  in  favor  of  all  de 
fendants.  This  appeal  is  from  an  order  de- 
nying plaintiff's  motion  for  a  new  trial  of 
the  issues  made  with  the  defendants  Stopiiel 
only;  no  question  being  raised  as  to  the  cor- 
rectness of  the  findings  with  reference  to 
d^endant  Ooon.  who  was  mortgagee  of  a 
part  of  the  real  estate,  and  Union  National 
Bank,  a  Judgment  creditor  of  tbe  copartner^ 
ship  hereinafter  mentioned.  Tbe  deeds, 
sates,  and  transfers  attacked  by  the  com- 
plainant were  dated  and  made  on  April  14. 
1880.  Defendant  Franz  Joseph  Stoppel  was 
then  about  78  years  of  age,  a  fanner,  and 
the  father  of  defendants  Charles,  William, 
and  Frank  Stoppel.  In  May,  1880,  he  bad 
entered  into  a  partnership  with  five  other 
persons— all  farmers— for  the  purpose  of 
operating  a  creamery  at  Rochester,  Minn., 
with  such  outlying  or  "skimming**  atations 
as  mlgbt  be  found  necessary;  and  tbe  busi- 
ness was  being  carried  on,  and  was  about 
to  be  extended,  April  14, 1880.  He  had  ovrn- 
ed  for  many  years  a  farm  of  888  acres, 
valued  at  111,000.  Including  his  homestead 
of  80  acres,  valued  at  93.B00.  His  personal 
proper^  at  and  about  the  farm  was  worth 
fl.400,  and  although  it  is  asserted  counsel 
that,  of  this,  articles  of  the  value  of  SiVQ 
were  exempt,  we  find  no  evidence,  and  there 
was  no  finding  by  the  trial  court,  to  Justify 
the  claim.  Several  years  prior  to  tbe  date 
last  mentioned  the  real  estate  had  btH-ii 
mortgaged  to  secure  tbe  payment  of  $7,000. 
At  this  time— April  14,  iseo-his  wife  was 
living,  and  tliere  were  five  soi»  and  two 
daughters.  Three  of  his  sons  had  always 
lived  with  bim  upon  tbe  fhrm,  and  were 
then  aged  as  follows:  Charles,  33  yearn; 
William,  30  years;  and  Frank,  28  years. 
Some  years  before  tbe  formation  of  tbe  part- 
nership the  father  liad  orally  agreed  with 
these  tiiree  sons  that  if  they  vrould  remain 
at  home  after  they  severally  became  of  ae^ 
and  woi^  the  farm,— help  to  carry  it  on  and 
to  p^  off  this  mortgage  of  $7,000,— he  vronld. 
when  it  was  folly  paid,  convey  all  of  the 
real  estate  and  turn  over  all  of  bis  personal 
proper^  to  tbem.  These  three  sons  re- 
mained at  home,— caiTled  on  the  fftrm.— one 
for  about  12  years,  another  some  9  years, 
and  tbe  third  almut  7  years;  and  the  Incnm- 
brance  was  fully  paid  olt  mm9  time  in  Jan- 
uary, 1890,  and  the  fittlier  then  announc(»d 
tliat  he  was  ready  to  fulfill  the  agreement  In 
respect  to  bis  property.  April  14,  ItfiM),  be 
and  his  wife  executed  and  delivered  deeds 
whereby  all  of  tbe  real  estate  vras  con- 
veyed to  the  sons  in  parcels,  and  acccrdinK 
to  a  division  agreed  upon  by  them,  ^e 
personal  property  was  also  turned  over  to 
them.  The  deeds  were  recorded  on  the  same 
day.  Tbe  sons  have  since  bad  possession 
of  their  respective  tracts  or  farms,  and  of 
tbe  personal  property,  ud  have  made  vain- 
able  improvements  on  tbe  land.  As  a  part 
of  the  transaction  of  April  14th,  Charles  and 
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Fnak  Stoppel  agreed  oraUj  with  their  fa- 
ther and  mother  that  they  wonld  pay  to  tlie 
l^r,  or  to  the  survlTor,  In  case  one  should 
die,  the  ram  of  91,S00,  In  semiannual  install- 
mmtfl  of  975^  commencing  AjkU  1,  1891,  and 
would  fornlsb  them,  so  long  as  either  should 
Ure,  two  llTlng  rooms  in  the  house  then  on 
the  homestead,  or  In  a  separate  house,  all 
proTislons,  except  groceries,  needed  by  them, 
an  fnd  and  necessary  aid  and  assistance  In 
iickiiess.  These  two  sons  also  agreed  to 
pay  to  a  sister  $500  by  April  1.  1^02;  to  an- 
other sister,  ¥300,  by  April  1,  lfi93;  and  to  a 
brother.  John,  flOO,  at  the  same  time.  De- 
cember 1890,  this  agreement  wan  duly 
reduced  to  writing,  signed  and  acknowledged 
by  the  parties,  in  which  writing  it  was 
<tipalated  that  all  of  the  promises  therein 
contained  should  be  a  lien  and  chai^  on  the 
land  theretofore  couTeyed  to  CharlM  and 
Frank.  The  appellant  challenges,  by  his  as- 
signments of  error,  those  findings  of  fact  by 
which  It  was  found  that  on  April  14.  1S90. 
the  copartnership  was  solvent,  and  >hat  the 
father  and  bis  sons  and  the  Union  Bank  be- 
lieved it  to  be  solvent,  and  that  It  wonld 
eontlnae  so.  and  have  assets  enough  to  pay 
aU  liabUities;  and  the  finding  that  the  father 
made  a  valid  oral  contract  with  bis  three 
sons  to  convey  to  them  his  real  and  personal 
property,  If  they  would  remain  at  home,  as 
before  stated;  and  also  the  finding  that  the 
conveyances  of  the  real  property  and  the 
transfer  of  the  personalty  to  the  sons  were 
made  In  good  faith,  and  without  any  intent 
to  hinder,  delay,  or  defraud  creditors.  The 
other  assignments  are  directed  to  the  con- 
closions  of  law,  and  It  seems  to  be  admitted, 
In  effect,  tbat,  If  all  of  the  material  findings 
of  fact  are  supported  by  the  evidence,  the 
conclu^ns  of  law  are  correct. 

1.  There  seems  to  be  an  abundance  of  evi- 
dence upon  which  to  rest  the  finding  that 
the  ct^rtnersblp  was  Kdvent  on  April  ^4, 
IfiOO.  It  had  been  a  going  concern  for  about 
one  year;  was  hi  a  prosperous  condition,— 
abont  to  extend  Its  operatlonB;  was  indebt- 
ed about  98,000.  and  of  this  over  $500  was 
doe  to  defendant  Frans  Joseph  Stoppel;  and 
Its  reputation  for  solvency  was  first-class. 
Its  assets  were  largely  In  excess  of  Its  liabili- 
ties, and,  of  the  debts  before  mentioned,  a 
large  part  was  thereafter  paid  In  due  course 
of  boslness.  The  credit  of  the  concern  at  the 
Union  Bank  was  then  good,  for  It  hfiA  al- 
ready loaned  money  to  It,  and  continued  so 
to  do  for  more  than  one  year  afterwards. 
After  April  14th,  two  or  three  respuulble  mem- 
bers of  the  firm  sold  out  to  thdr  associates, 
and  were  formally  released  by  the  bank  from 
all  liability  on  the  partnership  notes  then 
held  by  it.  After  that  time  defendants 
Charles  and  Frank  Stoppel  loaned  money  to 
the  firm  to  the  amount  of  $1,900,  while  the 
latter  indorsed  Its  notes  In  a  sum  exceeding 
$t;.O0a  Tbe  firm  and  Its  then  members  did 
not  assign  until  November  16.  18031— about 
years  after  the  transactions  now  assailed 


were  bad,— and  up  to  the  time  of  the  assign- 
ment tbe  partnership  seems  to  have  been  do- 
ing buslneas.  It  would  seem  tbat  tbe  fotber 
and  the  sons  and  the  bank  wwe  fully  war- 
ranted in  considering  the  firm  solvent  on  the 
day  In  question*  and  for  some  mcmths  after^ 
wards,  and  well  able  to  liquidate  Its  obliga- 
tions as  they  matured. 

2.  There  was  also  an  abundance  of  proof 
to  support  the  finding  that  Frans  Joseph 
Stoppel  made  the  oral  agreement  with  his 
three  sons  as  claimed  by  them.  Not  only  did 
they  testify  to  it,  but  all  of  the  dreumstan- 
ees  tend  to  corroborate  and  estabUsb  their 
Btatementa.  Such  contracts  are  a  very  com- 
mon thing  among  people  of  his  nationality. 
When  Charles  became  of  Rg^  his  father 
must  have  been  about  OS  years  old,  and  he 
was  not  far  trosa  70  when  the  younger  of 
the  three  attained  his  majority.  In  his  de- 
clining years,  at  an  age  when  most  men  are 
past  their  years  of  usefulness,  he  found  his 
farm  Incumbered  by  a  mortgage, of  $7,000. 
Burdened  with  this  large  Indebtedness,  the 
prospect  for  the  sons,  In  so  far  as  tite  farm 
was  concerned,  could  not  have  been  very 
flatteritag,  even  with  tbe  offer  In  question, 
and  vrithout  tbelr  assistance  the  outlook  for 
the  Ather  must  have  been  very  discoura- 
ging. There  were  other  children,— four  In 
number,— and.  sbould  these  three  boys  re- 
main at  home  after  becoming  of  age.  there 
was  no  assurance  that  their  efforts  to  can- 
cel the  debt  would  be  of  any  mere  benefit  to 
them  than  to  the  children  who  had  gone  or 
would  go  out  for  themselves.  What  more 
natural,  under  these  chreumstances,  than 
that  the  arrangement  and  agreement  claimed 
should  have  been  entered  into?  Ag^n,  these 
three  sons  remained  at  borne  after  becoming 
of  age,— one  for  12  years,  another  for  9 
years,  and  the  younger  for  7  years,  prior  to 
1890,— bU  wwklng  for  the  one  object  of  free- 
ing th»  farm  of  a  very  large  Incumbrance. 
When  we  find  so  uncommon  and  unexpected 
an  occurrence  we  ought  not  to  be  surprised 
when  Informed  that  there  was  an  agreement, 
of  many  years*  standing,  that  the  sons  were 
to  be  rewarded  in  the  manner  alleged  In  this 
case.  In  fact,  we  should  be  surprised  If  toli 
that  no  arrangement  or  agreement  bad  been 
entered  Into  whereby  tbe  latter  were  to  be 
compensated  for  their  years  of  hard  work. 

8.  The  important  finding  tbat  tbe  transfers 
and  conveyances  were  made  In  good  ftiith, 
and  without  any  intent  to  hinder,  delay,  or 
defraud  the  father's  creditors,  is  also  well 
supported  by  tbe  evidence.  We  bave  referred 
at  length  to  the  facts  which  preceded  the 
making  of  the  deeds  and  tbe  actual  transfer 
of  tbe  ivoperty,  on  April  14,  1890,  and  tbe 
matters  which  actually  furnished  tbe  con- 
sideration therefor.  The  good  faith  of  the 
transaction,  and  the  intent  of  tbe  parties,  are 
to  be  determined  from  ail  of  the  clrcumstan* 
ees,- starting  out  with  the  ascertained  fact 
that  an  oral  agreement  had  been  ent&eeA  in- 
to, years  bef<a«,  to  do  Just  what  was  done. 
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«cc4>t  that  It  was  ondwatood  that  the  pn^ 
erty  was  to  be  tmnsfeired  and  conveyed 
without  ocmdltlons;  that  the  aona  bad  work- 
ed faithfully  year  after  year  npon  the  farm, 
ao  that  It  might  be  free  of  the  IncTtmbraace; 
that  their  wozfe  and  labor  were  worth,  at  a 
&lr  price,  all  that  they  recetred  for  It;  that 
their  efforts  to  jtay  off  the  debt  had  been 
crowned  with  soccesa  about  three  months  be- 
fore the  deeds  and  tranafen  were  made; 
and  that  these  instruments  were  executed 
and  dellTered  aa  soon  thereafter  as  was  con- 
renlent.  Let  us  look  at  the  clnnlmstanees 
as  they  seem  to  bare  existed  April  1800. 
At  that  time  Frana  Joseph  Stoi^  had  no 
Individual  creditors.  The  firm  of  which  he 
waa  a  member  owed  for  machinery,  and  for 
money  borrowed  from  defendant  bank  with 
which  to  pay  for  machinery,  and  it  owed 
Stoppei  9S27i  but  Its  assets  exceeded  In  value, 
by  quite  a  sum,  the  amount  of  Its  liabilities, 
and  It  was  dolns  a  flourishing  business.  No 
person,  either  In  or  out  of  the  concern,  bad 
reason  to  suppose  that  It  would  become  In- 
solToit,  and  It  did  not  make  an  assignment 
for  3%  years  afterwards.  Its  credit  and 
standing  were  sncb  that  two  of  the  soiu  loan- 
ed It  money,  and  one  Indorsed  Its  notes,  long 
after  the  day  of  which  we  speak.  Nor  did 
Stoppei  convey  and  dispose  of  all  of  his  prop- 
erty except  such  as  was  beyond  the  reach  of 
his  creditors  under  the  exemption  laws  of 
the  state,— a  thing  frequently  done  by  em- 
bamssed  debtors.  He  transferred  a  val- 
uable homestead  and  all  of  his  exempt  per- 
sonal property,— a  wholly  nnnecessary  act, 
if  he  dealgned  a  fraud  upon  his  credltoia. 
He  reserved  his  Interest  in  the  partnership 
business,  which  wa.ii  then  regarded  as  of 
some  ralne,  and  subsequently  he  added  to 
this  Interest  as  other  parties  retired.  He  al- 
so retained  the  debt  of  9S27  due  to  him  from 
the  firm,  and  regarded  as  perfectly  good.  It 
was  also  Stipulated  that  two  of  his  sons 
should  pay  blm  91,900,  In  semiannual  In- 
stallments of  $76,  and  this  agreement  was 
reduced  to  writing  In  December,  following. 
It  Is  far  from  being  a  case  where  a  debtor, 
insolvent,  or  In  anticipation  of  being  Insol- 
vent, conveys  that  part  of  bis  property  which 
Is  subject  to  selaure  upon  execution,  and,  as 
to  the  balance,  relies  upon,  and  la  protected 
by,  our  exemption  laws.  Nor  la  it  a  case 
where  concealment  Indicates  a  bad  motive. 
The  deeds  were  iint  upon  record  on  the  day  of 
their  execution  and  delivery,  and  the  gran- 
tees took  Immediate  possession.  The  agree- 
ment, reduced  to  writing  December  31,  1800, 
that  two  of  the  sons  should  furnish  their 
parmta  with  two  living  rooms  and  various 
articles,  and  should  pay  them  $1,500,  In 
semiannual  installments  of  $75,  was  also  re- 
corded within  three  days  after  It  was  signed. 
It  was  also  shown  that  as  early  as  Decem- 
ber, 1800,  the  cashier  of  defendant  bank  was 
personally  Informed  by  one  of  the  sons  of 
what  had  been  done.  Tbe  whole  affair  wa^ 
conducted  openly  and  above  board.  In  every 


detalL  There  waa  a  valid  and  adequate  con- 
sideration. There  was  no  evidence  of  a 
fraudulent  Intent,  but,  to  the  contrary,  tbe 
proofs  well  established  the  bona  fides  of  the 
transaction.  We  need  not  refw  particularly 
to  the  rules  of  law  which  are  applicable  here, 
and  which  Justified  the  conclusion  of  the 
court  below.  Several  are  stated  In  the  recent 
case  of  Wetherill  v.  Canney  (Minn.)  04  N.  W. 
818.  See,  also,  Dnnlap  v.  Hawkins,  50  N.  T. 
347;  Neuberger  v.  Kelm.  134  M.  Y.  8S.  81  N. 
B.  268;  Davis  r.  Howard  (Sup.)  28  N.  Y. 
Supp.  104;  Howard  v.  ^nearsou,  60  Mich. 
307,  15  N.  W.  486;  Ware  v.  Purdy  aowa) 
60  N.  W.  528. 

'  4.  It  Is  urged  by  counsel  for  plaintiff  that 
If  tbe  deeds  and  transfers  cannot  be  declared 
fraudulent  aa  to  ^editors,  his  client  Is  at 
least  entitled  to  have  them  so  held  as  to  such 
parts  of  the  pnrcbase  price  as  were  provided 
for  in  the  agreement  made  by  two  of  the 
sons  on  December  31, 1800,  and  remained  un- 
pidd  when  thla  action  was  brought  The 
beneficiaries  of  that  agreement  which  waa 
really  an  afterthought  and  wholly  gratui- 
tous, were  the  father,  the  mother,  two  ids- 
ters,  and  a  brother.  There  are  several  rea- 
sons why  tbe  claim  of  counsel  Is  without  mer- 
it but  It  can  be  disposed  of  by  saying  that 
neither  of  the  sisters  are  parties  herein,  nor 
is  tbe  brother,  and  that  there  Is  no  finding  on 
which  to  base  an  order  for  the  partial  relief 
asked  by  counsel.  Order  affirmed. 


OILFILLAN  V.  SCHMIDT  et  al. 
(Supreme  Conrt  of  Minnesota.    Jan.  20,  188Q.) 

BUBTACB  WaTEKS  —  DEEPBNINO  NlTUKAL  DRAIK- 
AOK- UVBKFLOWI!fO  AnJOtSIKS  LaNDS. 

1.  The  lands  of  the  defendants  were  sitnated 
immediately  north  of  those  of  the  plaintiff,  thoae 
of  ^th  parties  sloping  to  the  south  at  a  grade  of 
nine  feet  io  the  mile  The  north  part  of  defend- 
ants* lands  formed  a  watenhed,  the  surface  wa- 
ters from  which  naturally  drained  into  a  laige 
pond  or  marsh,  which  was  fed  entirely  by  sut^ 
face  water.  This  pond  or  marsh  had  a  natural 
outlet  at  its  south  end,  whence,  in  tbe  wet  sea- 
sons of  Ihe  year,  'ts  waters  flowed,  through  a 
fairly  wdl  d^ned  channel  or  waterway,  souther- 
ly to  snd  serosa  plaintiff's  land,  into  a  small  lake, 
and  thence  into  Lake  Minnetonka.  This  was  the 
natural  and  only  feasible  drainage  of  defendants' 
lands  In  wet  seasons  the  pond  or  marsh  on  de- 
fendants* lands  filled  with  surface  waters  from 
the  stuTounding  watershed,  corering  30  or  40 
acres,  out  at  other  seasons  ran  off,  evaporated,  or 
was  absorbed  by  the  soil,  until  the  water  only 
covered  a  few  acres,  to  the  depth  of  from  two  or 
three  feet  down  to  only  a  few  inches.  Much  of 
the  adjacent  land,  although  wet  and  marshy,  was 
BUBceptible  of  valuable  improTement  by  drainage, 
but  the  waters  stood  on  tnem  so  late  in  the  sea- 
son as  to  render  them  Tslueless.  About  1.5  yi>ar8 
ago,  the  defendants,  for  the  purpose  of  draining 
tbese  lands,  deepened  the  outlet  of  this  pond  or 
Qiarsh  and  the  natural  wat«way  thence  south  to- 
Zl^rds  plaintiff's  land  about  two  feet,  thus  draln- 
and  reclaiming  much  land  which  would  other- 
be  valueless.  They  did  not  divert  any  of 
V'fV'at^  ^t"  natural  course,  but  merely  aid- 
tu ^.i,e  natural  system  of  drainage.  Neither  have 
>4  y  don«  snything  more  Ihsn  was  necessarr  In 
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the  interecta  of  food  htubaDdry<  In  JnU.  1802, 
there  was  a  rer?  unusuallr  he&vy  nuoiall,  which 
filled  op  the  pond  or  marsii  od  defradanta  lands, 
fnm  vhidi  ihe  waten  flowed  in  great  volumea 
tliratidi  die  ODtieC  and  dbannel  deepened  br  the 
defendantB:  and.  when  it  readied  the  north  side 
of  plaintiff*8  land,  large  quantities  of  this  water 
left  its  natoral  course,  and  overflowed,  In  another 
finction,  npon  plaintuTa  meadows,  greatly  dam- 
aging hia  crop  of  hay.  There  is  no  evidence  that 
toe  water  haa  thna  overflowed  either  before  or 
since,  or  that  it  is  likely  ever  to  occur,  except  un- 
der exceptional  circumstances,  in  case  of  unusnal 
rainfalla.  Assuming  that  titis  overflow  was  caus- 
ed bj  defendanta'  deepening  the  natural  line  of 
drainage,  it  does  not  appear  that  plaintiff  cannot 
protect  nimaelf  against  its  recurrence  at  small 
expettae  compared  with  the  ben^ts  resulting  to 
the  defendants  by  reason  of  the  improved  drain- 
affB  of  their  lands.  Held,  that  the  evidence  does 
not  joBti^  the  conclusion  that  the  overflow  and 
eonaequait  daduage  to  plaintifl  were  caused  by 
the  acts  of  the  defendants  in  deepening  the  nat- 
nnl  outlet  and  way  for  these  waters. 

2.  But  even  if  such  acts  will,  in  case  of  un- 
DsmUy  heavy  rains,  render  the  water  more  liable 
to  ovoflow.  or  to  cause  greater  quantities  of  it 
ta  overflow  upon  platntJfn  meadows,  yet.  under 
the  modified  common-law  rule  as  to  the  dispoet- 
tinn  of  Burface  waters  adopted  in  this  state,  and 
within  the  rules  laid  down  in  Sheehan  v.  Flynn 
(Minn.)  61  S.  W.  462,  the  defendants  had 
t  right  to  do  what  they  did  in  the  reasonable  im- 
provement of  their  own  lands.  Start,  O.  J.,  and 
Back,  J.,  dissenting. 
(SrQabus  by  the  Court) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Robert  D.  Russell,  Judge. 

Action  by  John  B.  Gllflllan  against  Anton 
Schmidt  and  others.  YercUct  for  plalntitC. 
From  an  order  refusing  a  new  trial,  defend- 
ants avpeftL  Reversed. 

Welch  A  Hayne,  for  appellants.  OUflllan, 
WUlard  *  WiUard.  for  respondent 

MITCHELL,  J.  The  findings  of  the  trial 
eonrt  aie  very  long,  mainly  descriptive  of  the 
tttufltlon,  and  largely  coDslstlng  of  statements 
of  what  may  be  called  "erldentlary  facts." 
For  this  reeson  tt  Is  somewhat  dlfDcult  to 
state  wherein  they  are,  and  wherein  they  are 
not,  sustained  by  the  evidence.  An  examina- 
tion of  the  reowd,  taowerer,  shows  that  there 
Is  no  real  conflict  In  the  evidence.  It  dis- 
doses  SDbstantiaHy  the  f<dlowlng  state  of 
facta: 

The  lands  of  the  two  defendants  Schmidt 
constltDted  a  watershed,  which  naturally 
drained  from  the  east,  north,  and  west  Into  a 
large  marsh,  slough,  or  pood,  Indicated  on  de- 
feadants*  plat  situated  mainly  on  the  lands 
of  the  Schmidts,  but  extending  a  short  dis- 
tance Into  the  north  side  of  the  lands  of  de- 
fendant Classen.  The  lands  of  the  defend- 
anta In  the  Immediate  vldnfty  of  this  slough 
or  pmd  "WBK  naturally  wet  and  matahy,  by 
reascm  of  the  spongy  nature  of  the  si^  their 
iwoxlnilty  to  the  pond,  and  the  fact  that  they 
wMe  only  slightly  elevated  above  the  wdl- 
nary  level  of  the  water  In  the  slough  or  pond; 
but  they  were  capable,  by  drainage,  of  being 
rendered  dry  and  valuable  grass  lands.  This 
slough  or  pond  was  not  fed  by  any  springs  or 
natural  streams,  but  ratlrely  by  surface  wa- 
ters from  the  adjacent  wAtemhed.   In  the 


wet  seasona  of  the  year,  this  large  marsh  or 
slough  filled  with  surfiice  water  from  the  sur- 
rounding watershed,  covering  from  80  to  40 
acres,  presenting  the  appearance  of  a  large 
pond  or  small  lake,  from  6  to  8  feet  deep  in 
Its  deepest  part,  but,  In  tbe  dry  seasons,  fre- 
quently covering  only  a  few  acres,  to  tbe 
depth  of  from  2  or  3  feet  In  Its  deepest  part 
down  to  only  a  few  Inches  In  ite  shallowest 
places.  The  natural  outlet  for  tbe  waters 
which  thus  collected  In  this  Blough  or  pond 
was  at  its  south  end,  whence,  In  wet  seasons, 
th^  flowed  In  a  large  stream  southoly, 
through  a  fairly  weH  defined  course,  on  sub*  . 
stantlally  the  line  of  the  ditch  Indicated  on 
defendants*  plat  Into  a  pond  or  bog  In  the 
north  part  of  plalntiirs  land;  thence.  tJirough 
a  depression  or  outlet  on  the  west  side  of  this 
pond  or  bog,  first  westerly,  and  then  south- 
erly, aa  Indicated  on  the  same  plat  Into  Glea- 
son's  Lake,  which,  in  turn,  flowed  Into  Lake 
MInnetonka.  In  brief,  tbe  natural  drainage 
of  tbe  large  marab  or  pond  on  defendants* 
lands,  and  of  the  watershed  tributary  to  It 
was  substantially  as  Indicated  cm  defendants' 
map;  and  throughout  Its  entire  course  tbe 
flow  of  this  water  was  through  a  fairly  well 
defined  natural  depression  In  the  soil.  The 
slope  or  fall  of  the  lands  was  to  the  south, 
and  about  nine  feet  to  the  mile. 

As  already  stated,  at  certain  seasons  of  tbe 
year  the  flow  of  wato-  was  quite  large,  while 
at  Qtheta  it  would  diminish,  and,  flnally,  In 
the  dry  portions  of  the  year,  entlrdy  cease; 
leaving,  however,  a  considerable  quantity  of 
.water  In  the  trig  marsh  or  pond  on  defend- 
ants' land,  the  effect  of  which  was  to  leave 
the  lands  adjacent  to  this  pond  either  covered 
or  saturated  with  water  so  late  in  the  season 
as  to  render  them  practical^  valueless.  The 
lowest  point  im  the  east  or  southeasterly  side 
of  the  pond  or  bog  on  plalntHTs  land  was 
some  three  feet  higher  than  the  outlet  on  the 
west  side,  already  described.  Hence  the  wa- 
ter In  this  pond  or  bog  would  have  to  rise 
about  three  feet  above  the  level  of  this  outlet 
on  the  west  before  any  of  It  would  overflow 
to  the  east  or  southeast  Such  was  the  c<m- 
ditlon  of  things  before  the  defendants  com- 
mitted any  of  the  acts  complained  of. 

About  15  or  16  years  ago,  tbe  defendants, 
or  their  grantors,  for  tbe  purpose  of  draining 
their  lands,  dug  a  ditch  from  tbe  south  end 
of  the  big  marah  or  pond  down  to  about  the 
third  or  lowest  stone  culvert  marked  on  de- 
fendants' map.  This  ditch  commenced  at  tbe 
natural  outlet  of  the  marsh,  and  snbstantJally 
followed  tbe  natural  waterway.  Practicaily, 
what  defendants  did  consisted  of  deepening 
the  outlet  and  waterway  about  two  feet 
While  this  ditch  hss  been  reprired  and  clean- 
ed out  at  different  times,  It  stUl  remains  of 
substantially  tbe  same  depth  as  when  first 
dug.  Subsequently,  and  for  tbe  same  general 
purpose,  the  defendants  extended  tbia  dltoh 
through  Classen's  land,  down  to  the  bog  or 
ptmd  in  the  north  side  of  plaintiff's  land,  also 
following  sttbstantlally  the  line  of  the  natural 
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waterway.  This  part  of  the  natural  water- 
way seems  to  have  been  more  clearly  defioed 
than  the  part  up  next  to  tbe  big  morBh  or 
pond,  and  what  defendants  did  on  It  consisted 
mainly  In  stralebtenlng  It,  and  removing  local 
obstructions,  but  not  greatly  deepening  it 
The  defendants  Schmidt  have  also  extended 
the  ditch  up  through  the  big  marsh  or  pond, 
and  likewise' dug  some  short  lateral  ditches, 
ss  Indicated  on  tb^  plat,  to  aid  the  natural 
drainage  of  tbelr  lands  into  this  large  or  cen- 
tral pond  or  marsh;  but  these  acts  are  not  im- 
portant In  the  determination  of  this  case.  Of 
course,  tbe  effect  of  de^tening  the  outlet  and 
natural  waterway  south  of  tbe  big  marsh  or 
pond  Is  to  cause  more  of  the  water  to  flow 
out,  and  to  leave  leas  of  It  to  stand  In  the 
marsh,  thereby  so  far  relieving  defendants* 
lands  of  the  burden  of  these  waters  as  to  ren- 
der much  of  Uiem  valuable  meadow  lands, 
which  would  otherwise  be  valueless.  There 
Is  no  evidence  that  defoidants '  have  done 
anything  more  than  la  necessary  In  the  Inter- 
ests of  good  husbandry,  cor  than  th^  might 
Ia.wfully  do  Ui  the  reaapnable  use  of  their 
own  lands,  provided  they  are  not  thereby 
casting  a  burden  on  j^alntUTs  lands  which 
they  have  no  right  to  da  In  July,  1892.  there 
was  an  unusually  heavy  rainfall,  from  the 
effects  of  which  the  big  marsh  or  pond  on  de^ 
fendants'  land  rapidly  filled  with  water, 
which  flowed  in  great  volumes  through  the 
ffit(di  cut  by  defendants,  Into  the  slough  or 
bog  on  the  north  of  plaintiff's  lands,  and 
filled  It  up  to  so  high  a  level  that  large  quan- 
tities of  water  flowed  out  soutlieasterly,  as 
indicated  on  jdalnturs  map,  and  sfwead  over 
his  meadows,  and  tither  found  Its  outlet  into 
Parker's  Lake,  or  else  remained  on  the  ipead- 
owB  until  absorbed  or  evaporated,  thereby 
causing  serious  damage  to  plalntUTs  crop  of 
hay.  To  secure  protection  against  a  recur- 
rence of  this  Injury,  plaintiff  brought  this  ac- 
tkm  for  a  i«eventiv«  Injunction,  forbidding 
the  defendants  from  maintaining  the  ditch 
across  their  lands.  Thwe  Is  no  evidence  and 
no  claim  that  the  digging  of  the  dlteh-^hat 
is,  tbe  deepening  of  tlie  outlet  and  waterway 
of  the  big  marsh  or  pond  on  defoidants'  land 
—imposes  any  additional  burden  upon,  or 
does  any  injury  to.  idaintifrs  land,  unless  it 
be  by  causing  tbe  water  to  overflow  to  the 
southeast,  over  his  meadows.  Neither  is  there 
any  evidence  that  It  ever  did  thus  overflow 
elthw  before  or  since  tbe  ditch  was  dug,  ex- 
cept on  this  occasion,  In  July,  1892,  after  this 
unusually  heavy  rain.  So  far  as  appears,  on 
aH  other  occasions  the  water  did  not  flow 
down  any  foster  or  In  any  greater  volume  tlian 
could  find  Ite  ouflet  through  ite  natunl  course 
into  Gleason's  Lake.  The  court  finds  that 
originally  the  natural  flow  of  the  water  from 
the  slough  or  bog  on  the  north  ^de  of  pl^- 
tifrs  lands  was  southeasterly,  down  into  Par^ 
kef's  Lake.  In  view  of  the  topography  of 
the  ooontry,  this  was  probably  so;  but  this  Is 
whfdly  Immaterial  in  view  of  the  fact,  also 
found  by  the  court,  and  supported  by  the  evlp 


dence,  that  this  had  ceased  long  before  the 
scttleuient  of  any  of  tbe  lands  In  the  vicinity, 
since  which  time  the  natural  flow  has  been  to 
the  west,  as  already  stated.  There  was  no 
evidence  as  to  whethw  it  was  practicable  for 
plaintiff  to  adopt  means  to  guard  against  the 
danger  of  this  overflow  eastward  upon  his 
meadows,  or.  If  so,  at  what  ezpenae.  Tbe 
situation,  howevw,  would  seem  to  Indicate 
that  a  feasible  preventive  would  be  to  either 
widen  and  deepw  the  outlet  to  the  westwaidt 
or  raise  the  easterly  bonk  d  the  b(«  or  pcod. 
The  trial  court  granted  a  mandatory  injunc- 
tion requiring  the  defendante  to  flu  op  th« 
ditch  to  the  depth  of  two  feet,  from  tbe  south 
end  of  the  big  marsh  4a  pond  down  to  the 
third  or  lowest  culvert,  and  thus  restore  the 
condition  of  things  ss  It  ocisted  befwe  any 
artlfldal  excavatlona  were  made. 

It  will  be  seen  from  the  foregoing  state- 
meat  of  facts  that  the  dAfendonte  have  not 
diverted  any  of  these  watm  tnm  their  nat- 
ural couise.  All  that  th^  have  done  was 
in  aid  of  the  natural  and  only  system  of 
drainage.  The  only  effect  of  their  acta  in 
deepening  the  natural  outlet  of  this  marsh 
or  pond  Is  to  cause  more  of  thaw  waters  to 
flow  out.  and  thus  leave  less  of  them  stand- 
ing on  their  lands  tlun  would  have  remained 
there  had  things  continued  In  their  natural 
ctmdltion.  In  view  of  the  topograiAy  of  the 
country,  it  Is  also  apparent  that  this  was  the 
only  means  by  which  defendants  could  have 
drained  their  lands.  It  is  also  to  be  noted 
that  the  object  and  effect  of  what  they  did 
was  not  simply  to  drain  and  reclaim  the  bed 
of  a  permanent  and  well-defined  lake,  but  to 
lower  the  water  In  a  marsh  or  pond  of  Tsria- 
ble  lUse,  so  as  to  drain  the  adjacent  low  and 
swamity  lands,  and  thus  render  tbem  fit  for 
use  as  pastures  or  meadows. 

Tbe  decision  of  the  trial  court  seems  to  be 
mainly  predicated  upon  the  assumption  that 
tt  was  the  deepening  of  the  outlet  and  nat- 
ural waterway  of  the  big  ptnid  or  swamp 
which  caused  tbe  water  to  overflow  to  the 
southeast,  over  plaintiff's  mesdows.  It  Is 
far  from  clear  that  this  sssumptlon  is  cor- 
rect.  Of  course,  the  effect  of  thus  deepen- 
ing the  outlet  and  channel  would  be  to 
cause  more  water  to  flow  out  of  the  swamp 
or  pond.  But  this  overflow  would  commence 
sooner.  It  would  commence  wlienever  the 
water  In  the  marsh  rose  to  the  level  of 
the  outlet  and  continue  until  it  fell  to 
that  level-  After  the  marsh ,  or  pond  was 
once  flUed,  If  the  rains  continued,  the  over- 
flow would  be  the  same  whether  the  outlet 
remiUned  at  Its  original  levd  or  waa  lowered 
two  feet  by  ardfldal  excavations.  So  ter 
as  appeared,  the  water  bad  never  before 
overflowed  easterly,  over  plaintiff's  meadows; 
and,  for  anything  that  appears,  the  overflow 
on  this  occasion  might  have  occurred,  as  the 
result  of  the  unusual  and  extraordinary  raln- 
ftUl.  even  if  the  outlet  and  waterway  had 
been  left  In  their  natural  condition.  It  would 
seem  setf-erldent  ttiat  this  might  occur  if 
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the  rains  were  sufficiently  beavy  and  contln- 
ned  Umg  enongb.  Therefore,  ft  does  not 
Mem  to  us  tbat  the  evidence  furnlsbes  any 
Boffielent  basis  for  tbe  assumption  of  tact 
Dpon  whlcb  tbe  decision  of  tbe  court  must  be 
sustained,  if  at  all;  for,  unless  the  deepen- 
ing of  the  natural  waterway  was  tbe  effi- 
cient and  proximate  cause  of  the  oTerflow 
easterly,  upon  plaintiff's  meadows,  the  piain- 
tilT  would  not,  under  any  view  of  the  law, 
hare  a  cause  of  action.  No  tnnoyatiou  or 
rhoDge  In  the  distribution  of  water  from  a 
Kiiiierior  to  an  Inferior  teneukent  Is  material 
or  the  subject  of  condemnation,  unless  It 
works  Injury  to  the  inferior  estate.  Peck  t. 
(ioodberlett,  109  N.  T.  180,  16  N.  E.  350. 

Bat  we  shall  concede  (which  is  tbe  most 
tbat  can  be  claimed  for  tbe  evidence)  that,  so 
long  as  the  natural  channel  for  this  water 
uii  plaintlfTs  land  is  left  In  its  present  condi- 
tion, tbe  acts  of  tbe  defendants  in  deepen- 
ing the  channel  on  their  lands  will,  at  rare 
intervals,  In  case  of  extraordinary  or  unusual 
rainfalls,  render  the  wat^  more  liable  to 
overflow  to  the  east,  upon  plalntifT's  mead- 
owB,  Of  to  flow  there  in  larger  quantities,  than 
they  otherwise  would.  Still,  under  tbe  modi- 
fied common-law  rule  adopted  In  this  state, 
dpfendants  have  done  nothing  but  what  they 
luight  lawfully  do  in  the  reasonable  Improve- 
uient  of  tbetr  own  lands.  The  small  Inland 
lakes  of  this  state  are  in  some  respects  sul 
generis.  Some  of  them  are  fed  mainly  by  sur- 
face waters,  and  yet  are  permanent  and  well- 
deOned  lakes.  We  do  not  wish  to  be  under- 
stood as  holding  that  such  lakes  continue  to 
be  surface  waters.  But,  on  tbe  facts  of  the 
present  case,  we  bold  that  the  waters  which 
collected  on  the  defendants'  lands  never  lost 
their  character  as  surface  waters.  This  so- 
called  "pond"  or  "lake"  was  merely  a  large 
niarsh.  In  which  large  quantities  of  surface 
Tater  collected  at  certain  seasons  of  the 
fear,  and  mostly  dit$»ppeared  at  others,  but 
remained  loog  enough  to  reqper  the  lands 
npoQ  which  they  rested,  and  the  adjacent 
lowlands,  unfit  for  use.  What  defendants 
have  done  amounted  merely  to  aldiug  the 
natural  drainage  of  these  waters.  They  have 
done  nothing  more  than  was  reasonably  nec- 
ettaaty  in  the  Interests  of  good  husbandry. 
They  have  adopted  tbe  only  feasible  or  pos- 
sible means  of  draining  their  lands.  In  do- 
ing this,  they  have  inflicted  no  unnecessary 
injury  upon  the  plaintiff.  Tbe  beuetit  to 
tbem  appears  to  Iw  very  great  as  compared 
with  any  Injury  likely  to  result  to  plaintiff 
from  tbeir  acts.  There  is  nothing  to  indi- 
cate that  plnlntifl  might  not  readily  protect 
himself  from  any  Injury  liable  to  result  from 
defendants*  acts. 

The  case  Is  more  than  covered  by  Sheelian 
V.  Plynn  (Minn.)  61  N.  W.  462.  It  Is  true 
that  Id  that  case  the  collection  of  surface 
water  was  less  than  In  the  present  case: 
also,  that  there  the  water  entirely  dried  up 
in  the  summer;  while  here.  In  tbe  natural 
condition  of  things,  some  of  tbe  water  stood 
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tbe  year  round  In  the  lowest  part  of  the 
marsh.  But,  on  tbe  other  band,  in  the  Shee- 
han  Case  none  of  the  water  overflowed  upon 
the  plaintlfTs  land  until  the  ditch  was  dug, 
and  it  then  had  no  outlet  from  plaintiff's 
land,  but  rested  there;  while  h^e  tbe  wa- 
ters had  a  natural  outlet  and  channel  to  and 
across  plaintiff's  laud,  and  thence  Into  Glea- 
Bou's  Lake,  and  Anally  Into  Lake  Miimeton- 
ka.  This  whole  question  of  the  disposition 
of  surface  waters  has  been  so  recently  and 
so  fully  considered  in  the  Sheehan  Case  that 
it  is  unnecessary  to  discuss  the  question  here 
at  any  length. 

Much  can  be  said  both  for  and  against  the 
common-law  rule  on  tbe  subject.  An  argu- 
ment often  used,  and  at  first  sight  plausi- 
ble. Is  that  a  man  ought  not  to  be  permitted 
to  cast  uiwn  bis  neighbor's  land  a  burden 
which  nature  has  imposed  upon  his  own. 
But  the  maxim  that  a  man  must  use  his 
own  so  as  not  to  injure  another  Is  only  true 
in  a  limited  and  qualified  sense.  No  person 
has  the  absolnte  and  unqualified  legal  right 
to  the  use  of  his  own  property  unaffected  by 
the  reasonable  use  by  bis  neighlxir  of  his 
property.  The  use  by  my  neighbor  of  his 
property  In  a  particular  way  may  discom- 
mode and  Injuriously  affect  me  In  the  en- 
joyment of  my  property;  but,  if  his  use  is  a 
reasonable  one,  I  -  most  submit  to  any  result- 
ing Inconvenience.  Tbe  question,  after  all. 
is  really  one  of  reasonable  use;  and  the  com- 
nion-law  rule  as  to  surface  water  Is  but  an 
application  of  tbe  universal  rule,  perhaps 
somewhat  enlarged  In  the  Interests  of  agri- 
culture and  tbe  improvement  of  lands. 

Under  the  facts  of  this  case,  the  plaintiff 
ought  not  to  be  allowed  to  stand  In  the  way 
of  defendants'  reasonable  Improvement  of 
their  lands,  by  aiding  nature  in  their  drain- 
age.  Ordw  reversed,  and  new  trial  granted. 

START,  C.  J.  I  concur  In  the  result,  on 
tbe  ground  that  the  evidence  falls  to  estab- 
lish plaintiff's  claim  that  the  deepening  of 
tbe  ditch  was  the  proximate  cause  of  the 
overflow  easterly  upon  bis  meadows.  I  dis- 
sent from  BO  much  of  tbe  foregoing  opinion 
as  approves  of  the  doctrine  fif  Sheehan  t. 
Flynn  (Minn.)  61  N.  W.  462. 

BUCK.  J.  While  concurring  in  tbe  result 
arrived  at  in  the  majority  opinion,  upon  the 
same  grounds  as  stated  by  the  CHIEF  JUS- 
TICE, yet  I  feel  that  tbe  do<'trine  laid  down 
In  the  case  of  Sheelian  v.  Flynn  (Minn.)  61 
N.  W.  4(i2,  ought  not  to  be  adhered  to.  When 
that  case  was  under  consideration  In  this 
court,  I  reluctantly  assented  to  the  rule  there 
adopted;  but,  upon  reflection  and  more  ma- 
ture deliberation,  I  think  that  rule  unsound. 
I  do  not  think  that  the  private  proprietary 
rights  of  one  individual  should  be  subject  to 
tbe  personal  Intei-ests  of  another  individual 
in  the  manner  stated  in  that  case.  It  seems 
to  me  that  It  permits  tbe  taking  of  private 
property  for  private  ttae,  and  that  in  Its  prac* 
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tlcal  operation  It  will  lead  to  endlew  llttga- 
tlon.  If  not  great  Injustice.  From  auch  doe- 
trine  I  therefore  dlsat^nt. 


LARSON  T.  KBLLT  et  al. 
(Supreme  Oonrt  of  Minnesota.    Jan.  81.  1896.) 

JUSTICB  OW  THS  Pe&CB— NbOLBCT  TO  BltTIR  JUBO- 

MBar— Liability  oh  Bond. 

1.  Where  a  Jnstlef  of  the  i;»e8ce  nefflects  to 
enter  a  Judgment  in  his  docket  within  three  days 
after  the  action  is  submitted  to  him  for  decision, 
and  damages  thereby  resnlt  to  the  prevailing 
par^  to  the  action,  tne  Justice  and  the  sureties 
on  hu  bond  are  liable  therefor,  this  being  a  min- 
isterial duty,  which  thu  Instice  in  required  1^ 
statute  to  perfonr. 

2.  The  words  "judldal  duties,"  in  a  bond 
given  by  s  Jnstiee  of  the  pea**  for  the  faithfnl 
performance  of  his  dot/,  couRtrued  as  meaning 
"official  dnties." 

(i^yllabus  by  the  Court) 

Appeal  from  district  eoort,  Norman  coun- 
ty; Frank  Ivee,  Judge. 

Action  b7  Andrew  B.  Larson  against  W.  A. 
Kelly  and  others.  From  an  order  ovemiUng 
a  demurrer  to  ttie  complaint,  defendants  ap- 
peal. Affirmed. 

OalUns  &  Kiarpe  aid  N.  T.  Moen,  for  ap- 
pellants.   H.  A.  BzBttland,  for  respondent 

BUCK,  I.  TUB  action  Is  brought  against 
the  defendant  Kelly,  as  a  Justice  of  the 
peace,  and  hta  muetles  on  his  official  bond. 
fOr  his  neglect  to  enter  In  his  docket  two 
Judgments  rendered  by  him  in  favor  of  this 
plaintiff,  and  against  one  I^rs  B.  Foss. 
whereby  It  is  alleged  that  the  plaintiff  lost 
his  debts,  and  was  thereby  damaged  In  the 
sum  named  In  the  complaint.  It  Is  alleged 
that  on  the  trial  of  the  action,  and  after  the 
case  was  submitted  to  the  Justice  of  the 
peace,  he  announced  blp<  decisions,  but  neg- 
lected and  omitted  to  enter  tlieni  In  bis 
dodEet,atwblcb  tlme,and  when  the  transcript 
thereof  was  flled  In  the  clerk's  oftlce.  the  de- 
fendant Fobs  bad  property  out  of  wblcb  the 
Jndgmoit  might  have  been  satlsfled,  but 
thereafter  Foss  became  insolvent,  and,  as  the 
Judgment  had  not  been  perfected  by  ontr>'  of 
the  same  In  the  Justice's  docket,  tlie  plaintiff 
was  not  able  to  enforce  the  collection  there- 
of. The  allegations  In  the  complaint  are 
very  Indefinite,  but  are  In  substance  as  we 
have  stated  them.  Tliere  was  a  demnrrci 
Interpnsed  to  the  complaint  as  to  portions 
thereof  by  the  appollnnts,  and  It  Is  upon  the 
questions  raised  by  the  demurrer  that  the 
case  Is  brought  here. 

The  demurrer  admits  the  leglect  of  the 
Justice  of  the  peace  to  enter  the  Judgments 
in  hist  rlnoket.  and,  as  this  was  an  omission 
upon  Ills  part  of  a  ministerial  duty,  he  oud 
his  bcmdsmen  were  liable  therefor,  unless 
there  Is  a  fatal  defect  In  the  bond,  as  clalnii>(] 
by  his  bondsmen.  The  condition  of  the  hon^ 
la  that  Kelly,  as  sucH  Instice  of  the  pea^ 
would  faithfully  discbarge  Us  "Judicial"  ^ 
ties  as  such  Justice,  Instead  of  ftiltbfully 
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charging  his  'Viffldal"  duties.    This  question 
la  one  of  construction,  and  It  must  be  deter- 
mined by  the  light  afforded  by  the  bond  It- 
self, and  by  the  law  requiring  a  Justice  of 
the  peace  to  give  one  for  the  faithful  per- 
formance of  his  of&dal  duties.   Part  of  sec- 
tion 9S7,  Gen.  St  1894,  relating  to  a  Juatl(>e 
of  the  peace  glrlng  a  bond  before  mteriUK 
upon  the  discharge  of  his  official  duties, 
reads  as  follows:   "He  shall  also  execute  a 
bond  to  the  board  of  supervisors,  wlUi  two 
or  more  sufficient  suretieB,  to  be  approred 
by  the  chairman,  lu  the  penal  sum  of  *  *  * 
91,000,  conditioned  ttir  the  faithful  discharge 
of  his  official  duties.  Said  chairman  shall  en- 
dorse therem  his  aj^roval  ot  the  sureties 
named  In  audi  bond,  and  such  Justice  shall 
Immediately  flie  the  same,  together  with  his 
oath  of  office,  duly  certified,  with  the  derk  of 
the  district  oonrt  of  the  proper  county,  for 
the  benefit  of  any  person  aggrieved  by  the 
acts  of  said  Justice;  and  any  person  as^rtev- 
ed  may  maintain  an  action  on  said  bond  In 
his  own  name  against  said  Justice  and  his 
sureties."   The  defendant  KeUy  was  a  Jus- 
tice of  the  peace  of  the  Tillage  of  Halstad, 
and  his  bond  was  approved  by  the  president 
of  tile  village  coundl  of  that  vlltage.  In  ac- 
cordance with  the  law  relating  to  Justices  of 
that  village,  and  It  was  duly  filed  In  the  of- 
fice of  the  deiic  of  the  district  court  of  the 
county  of  Norman,  wbereln  th?  village  of 
Halstad  Is  situated.   The  b<Mid  recites  the 
fiict  tliat  W.  A.  Kelly  was  on  tbe  14th  day 
of  March,  ISAM,  duly  elected  Justice  of  the 
.  peace  In  and  for  the  village  of  Halstad.  In 
,  the  county  of  Norman,  for  the  term  of  two 
'  ycBtv.  .and  was  about  to  enter  upon  tbe  dn- 
i  ties  of  said  office,  and  that  this  bond  was 
to  be  void  If  he  faithfully  discharged  .-ill  of 
'  bis  "Judicial  duties";  otherwise,  to  remain 
In  full  effect.    Reading  the  bond  and  the  r«- 
,  qulrements  of  tbe  law  tojipther.  In  tbe  light 
i  afforded  by  what  was  reqnlnHl  and  Intended, 
,  It  Is  quite  evident. that  we  have  a  key  and 
guide  to  what  was  the  Intention  of  the  par- 
'  ties,  and  what  object  they  Intended  to  ac- 
'  coniplifih  when  they  exet-uted  tlie  bond.  Kel- 
;  ly  was  duly  elected  as  Justice  of  the  peace 
I  for  the  period  of  two  years;  took  the  oath  to 
'  snpimrt  the  constitution,  and  to  faithfully 
'  ami  impartially  dlscliarge  the  duties  of  his 
oIHce.    Only  one  thing  remained  to  be  done. 
,  and  that  was  to  execute  a  bond  to  faithfully 
I  discharge  these  duties.    All  of  these  matters 
'  were  well  known  to  the  sureties,  and,  in  aid 
of  Kelly's  completing  all  of  the  required  con- 
dltitms,  they  executed  the  bond;   so  that 
1  there  cannot  be  any  question  raised  as  to  the 
intent  of  the  parties    The  Insertion,  there- 
fore, of  the  word  "Judicial,"  instead  of  "of- 
I  ficial,"  in  the  bond,  was  clearly  a  mistake, 
I  /IS  evidenced  by  the  hond  Itself  and  the  pur- 
'  -^nses  for  which  It  was  given  under  the  law. 
\ii  Parsona  on  Contracts  (volume  2,  p.  631) 
Is  said  "that  an  Inaccurate  description,  and 
/  ,    a  wrong  name,  will  not  defeat  an  Instru- 
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W«  tblnk  tbe  law  would  permit  correction 
of  tbe  error  by  construction  where  tbe  in- 
strument, as  a  wbole.  sbowed  certainly  tbat 
It  was  an  error,  and  also  sbowed  with  equal 
certainty  how  tbe  erroi  miKht  and  should 
be  corrected.  See.  also,  Rlcbuiond  t.  Wood- 
ard,  82  Yt  838.  Id  Sutherlaiul  on  Statuttny 
Gcnstraction  (page  341)  it  Is  said  that  "where 
one  word  has  been  erroneously  used  for  an- 
otber,  or  a  word  (Knitted,  and  the  context  af- 
fords tbe  means  of  correction,  tbe  pioper 
word  will  be  deemed  substituted  or  sup- 
plied"; cltlnjc  nomerons  authorities  to  sus- 
tain this  po^on.  Tbe  meaning  nf  ihe  bond 
is  tbat  the  sureties  were  bound  t<x  the  fiiitb- 
ful  performance  1^  tbe  Justice  of  the  duties 
pertaining  to  the  oflOce.  or  else  it  was  utterly 
worthless.  He  would  not  be  responsible  to 
the  plaintiff  for  a  neglect  to  perform  a  Judi- 
cial duty,  but  be  and  Ills  sureties  would  be 
for  his  omitting  a  rolnlstertal  duty,  which 
the  law  reiiulred  taim  to  perform,  and  where 
the  condition  of  the  bmid  reaulred  the  iier- 
ftH-mance  of  his  official  dntles  faithfully. 

This  construction  of  the  bond  Is  the  only 
one  wbicb  will  effectuate  the  evident  Inten- 
thm  ot  tbe  parties,  and  <ilso  subserre  prlTate 
and  public  righto.  The  order  of  the  trial 
court  orermllng  the  demunrer  is  therefore  af- 
firmed. 


BANK  OF  ADA  t.  OULUKSOX  et  a1. 
(Supreme  Court  of  Minnceota.    Feb.  6,  1896.) 
Lieu  or  Hobtoaoi — Rbcobd  as  Noticr — Mistake 

IN  pUCBIfTlOX. 

1.  The  conatmotiTe  notice  imported  b;  the 
record  oF  an  instrument  is  strictly  limited  to 
that  which  to  set  forth  on  Its  face;  and  if.  in  a 
deed  or  mortaaffe  as  recorded,  the  particular 
land  ID  contrflTerajr  is  not  so  described  as  to 
identify  it  with  reasonable  certainty,  the  record 
is  not  notice  to  snlwequent  bona  fide  porcIiaserH 
or  judgment  creditors.  Baiiey  t.  Galpin,  40 
Mian.  3ia  41  X.  W.  1054,  followed. 

'2,  Certain  lots  by  mistake  were  described  In 
the  plaintiff's  mortfca^  as  being  in  block  13  in 
tlie  First  addition  to  the  Tillage  of  Ada,  bat  in 
fmct  tbe  lots  intended  to  be  mortfraited  were  lo- 
cated Id  the  oriRinal  pint  of  the  village.  There 
vaa  no  block  13  in  the  First  addition.  The  first 
one  therebi  was  number  21.  and  tbe  last  oni-  in 
the  oriainal  plat  was  nnmber  20.  The  defeud- 
aat  bad  no  actnal  notice  of  the  mortffafce.  ami, 
before  it  was  corriHTted  and  re-reoordod.  he  duly 
recoTered.  and  docketed,  a  jiidpniont  nicainst  the 
mortgagor.  Held,  that  the  lien  tif  the  mortgase 
was  subject  to  tbat  of  tbe  judgment. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Norman  coun- 
ty; Frank  Ives.  Judge 

Action  by  tbe  Bf.nk  of  Ada  against  UulUk 
O.  OnliilESon  and  others.  Judgment  for 
plaintiff,  and  G.  Gilljertson  appeals.  Modi- 
fled. 

U.  A.  Brattland  (O.  3.  Vaule,  of  counsel), 
for  appellant  Calkins  4s  Sharpe,  for  re- 
spondent. 

START,  G.  J.  This  Is  an  action  commenced 
Jannaiy  14,  to  reform  a  real-estate 


mortgage  by  correcting  a  mistake  In  the  de- 
scription of  the  premises,  and  to  foredose 
it  as  reformed.  Judgment  for  the  plaintiff 
reforming  and  foreclosing  the  mortgage,  and 
further  adjudging  tbat  a  Judgment  in  fa- 
vor of  the  defendant  Gilbertson  against  the 
defendant  mortgagor,  GulUkson,  is  a  snbor- 
dinate  lien  on  the  mortgaged  premises  to  that 
d  the  phUntlfl*s  mortgage.  From  this  Judg- 
ment the  defendant  Glibotson  appealed. 

Tbe  facts  are  undisputed,  and  tbe  only 
question  in  tbe  case  Is  whether  the  facts 
found  by  the  trial  court  Justify  Its  conclu- 
sion and  judgment  that  the  lien  of  the  plain- 
tiff's mortgage  Is  supalor  to  that  of  the  de- 
fendant GUbertson's  Judgment  The  facts, 
so  far  as  here  material,  are  tbat  on  January 
21,  1802.  the  defendant  Gnllifcson  and  wife 
executed,  to  the  plaintiff,  a  mortgage  to  se- 
cure the  payment  of  $800,  In  which  the  prem- 
ises were  describea  as  "lots  numbered  six 
(G)  and  sevoi  (7)  in  block  numbered  thirteen 
(13)  in  tbe  First  addition  to  the  town  (now 
Tillage)  of  Ada.  in  Norman  connty,  Minneso- 
ta." This  mortgage  was  duly  recorded  Jan- 
uary 21.  1802  There  Is  an  original  plat  of 
the  village  of  Ada.  and  also  a  First  addition 
to  the  Tillage  of  Ada.  The  blocks  In  the  for- 
mer are  numbered  ctmsecutlTety  from  1  to 

20,  and  In  tlie  latter  from  21  upward;  con- 
sequently there  Is  no  block  13  In  tbe  First 
addition,  but  tboe  Is  in  the  original  pbit. 
The  lota  Intended  to  be  described  In  this 
mortgage  were  lots  e  and  7  In  Mock  18  In 
the  town  (now  Tillage)  of  Ada.  Tbe  plaintiff 
alleges  In  Its  complaint  that  In  fact  the  de- 
scription contained  in  the  mwtgage  does 
not  describe  any  premises  wbaterer,  and  to 
make  It  pass  any  premises  to  tbe  plaintiff, 
and  to  conform  to  ttie  intention  of  the  par^ 
ties.  It  Is  necessary  that  tbe  description 
should  be  changed  by  striking  therefrom  tbe 
words  "First  addition  to."  The  court  found 
the  allegations  of  the  complaint  true,  and 
so  reformed  the  mortgage.   On  Febmary 

21.  1804,  another  mortgage  was  made  by 
the  same  partlea  who  made  tbe  prcTious 

to  tbe  plaintiff,  for  the  purpose,  as  alleged 
in  tbe  comphilnt  of  correcting  the  error  In 
the  description  contained  in  the  former  mort- 
gage. The  second  or  corrected  mortgage 
was  duly  recorded  on  February  21,  1804. 
The  defendant  Gilbertson.  bowerer,  recoT- 
ered  and  duly  docketed  his  Judgment  in  the 
proper  county  sgatnst  the  mortgagor  Gulllk- 
M>n  on  February  2,  1804.  or  19  days  before 
tbe  plaintiff's  comected  mortgage  was  re- 
corded, and  the  court  expressly  found  that 
the  defendant  had  no  actual  notice  of  plain- 
tiff's mortgages. 

A  Judgment  creditor,  without  actual  notice. 
Is  in  die  same  position  as  a  bona  fide  pur- 
chaser, and  the  lien  of  bis  docketed  Judgment 
takes  precedence  over  the  equities  of  a  gran- 
tee or  mortgagee  to  haTe  his  deed  or  mort- 
gage reformed.  Welles  T.  Baldwin,  28  Minn. 
408, 10  N.  W.  427;  Wilcox  T.  Bank,  43  Minn. 
641,  46  N.  W.  113«.  The  Judmient  creditor 
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In  tblB  case  havlog  the  rights  of  a  bona  fide 
purchaser,  without  actual  notice.  It  Is  diffi- 
cult to  see  how  the  plaintiff  Is  In  a  position 
to  claim  that  the  lien  of  his  mortgage  la 
superior  to  that  of  the  Judgment,  In  view  of 
the  allegation  In  its  complaint,  which  was 
found  to  be  true,  to  the  effect  that  the  de- 
scription in  the  original  mortgage  did  not 
describe  any  land.  The  claim  made  by  the 
counsel  for  tlie  plaintiff  in  this  court  is  that 
the  description  In  the  original  mortgage  was 
sufficient  to  pass  the  title  to  the  premises 
intended  to  be  included  in  the  mortgage, 
and,  therefore,  that  the  record  of  the  mort- 
gage was  constructive  notice  to  the  defend- 
ant of  the  plaintiffs  lien  on  the  premises 
intended  to  be  mortgaged.  Conceding,  with- 
out BO  deciding,  that  the  plaintiff  is  in  a  posi- 
tion to  urge  the  claim  now  made,  we  hold 
that  the  lien  of  the  defendant's  Judgment  on 
the  premiees  in  question  Is  superior  to  that 
of  the  plniutlff's  mortgage.  The  lots  intend- 
ed to  be  described  In  the  mortgage  were  lots 
li  and  7  in  blocli  13  In  the  town  (now  Tillage) 
of  Ada,  but  the  actual  description  was  lots 
6  and  7  in  block  13  of  the  First  addition  to 
the  town  (now  Tillage)  of  Ada.  The  plain- 
tiff's claim  is  that  the  land  Intended  to  be 
described  in  the  mortgage  can  be  located 
and  Identified  by  following  out  the  desi-rlp- 
tlon,  which  is  complete  if  the  false  particu- 
lar locating  the  lots  in  the  First  addition  to 
the  Tillage  of  Ada  be  eliminated  by  reject- 
ing therefrom  the  words  "the  First  addition 
to,"  thereby  locating  the  lota  In  the  original 
plat. 

The  plaintiff,  in  support  of  its  claim,  relies 
upon  the  ease  of  Thorwartb  v.  Armstrong, 
20  Minn.  464  (GU.  419).  The  lots  lu  the  case 
cited  were  described  as  being  in  McCloud's 
subdlTlsion  of  block  2  In  Vanderburghs*  sub- 
dlTlslon  of  block  2  in  Vanderburghs'  addi- 
tion, but  there  never  was  any  subdlTlsion  of 
block  2  except  McCloud's.  This  description 
located  the  lots  in  block  2  in  Vanderburghs' 
addition  and  in  McCloud's  subdlTlsion  there- 
of. There  was  no  uncertainty  as  to  the 
block  or  addition  In  which  the  lots  were  to 
be  found,  or  in  the  fact  that  they  were  in 
McCloud's  snbdiTislon  of  the  block;  and,  as 
his  was  the  only  subdlvlBlon  of  the  block, 
the  description  on  Its  face  indicated  the 
false  particular  thereof,  which  should  be  re- 
jected as  surplusage.  But  In  the  case  at 
bar  there  was  In  farr  a  First  addition  to 
the  village  of  Ada.  hence  the  case  relied 
upon  is  not  in  point.  The  fallacy  of  the 
plaintiff's  claim  lies  in  the  assumption  that 
the  description  in  the  mortgage  on  Its  face 
discloses  In  what  particular  It  is  false,  and 
what  should  be  corrected  in  or  eliminated 
therefrom  in  order  to  describe  the  lots  In- 
tended to  be  mortgaged.  It  is  impossible 
to  tell  from  the  face  of  the  description 
whether  the  mistake  therein  Is  In  locating 
the  lots  in  the  wrong  plat  or  block  or  village. 
If  the  mistake  was  in  locating  the  lots  in 
the  wrong  block,  and  block  22  was  Intended, 


then.  If  23  was  substituted  for  13,  tbe  de- 
scription would  be  correct  Conceding  that 
a  person  reading  the  description  would  be 
charged  with  notice  that  there  was  no  block 
13  in  tbe  First  addition,  yet  It  does  not,  aa  we 
haTe  suggested,  charge  him  with  notice  that 
the  mistake  was  in  locating  the  lots  in  tbe 
wrong  plat,  and  not  In  the  wrong  block  or 
Tillage.  If  the  defendant  had  had  actual 
notice  of  the  platntlffs  mortgage,  and  of 
the  fact  that  there  was  a  block  13  In  the 
original  plat,  we  might  have  a  different  case 
to  consider.  Bat  the  defendant  had  no  ac- 
tual notice  in  the  premises,  and  he  Is  charge- 
able only  with  eonstructlTe  notice  of  what 
appeared  on  the  face  oi  the  mortgage,  as 
recorded  at  the  time  he  docketed  his  Judg- 
ment The  constructive  notice  Imported 
by  tbe  record  of  an  Instrument  Is  strictly 
confined  to  that  which  Is  set  forth  on  Its 
face;  and.  If  In  the  deed  or  mortgage  as 
recorded  the  particular  land  In  controTersy 
Is  not  so  described  as  to  Identify  It  with  rea- 
sonable certainty,  the  record  Is  not  notice  to 
subsequent  bona  fide  purchasers  or  Judg- 
ment creditors.  Bailey  v.  Galpln,  40  Minn. 
319,  41  N.  W.  1054.  In  the  case  cited,  the 
distinction  between  actual  notice  as  respects 
ulterior  inquiry  and  eonstructlTe  notice  Im- 
plied from  the  fact  of  registration  was  clear- 
ly pointed  out,  and  need  not  be  here  repeat- 
ed. The  defendant  in  this  case  had  eon- 
structlTe notice  only  of  what  appeared  upon 
the  face  of  tbe  record  of  the  mortgage  and 
the  description  of  the  premises  therein.  This 
description,  on  Its  face,  did  not  Identify  the 
lots  Intended  to  be  mortgaged,  or  adTlse  the 
defendant  as  to  the  particulars  wherein  It 
was  defective;  and  It  must  be  held  that  be 
had  no  notice,  actual  or  eonstructlTe,  that 
the  plaintiff  had  a  mortgage  on  the  lots  In 
question.  The  lien  of  the  defendant's  Judg- 
ment, therefore.  Is  superior  to  that  of  the 
plaintiff's  mortgage,  and  this  case  must  be 
remanded,  with  direction  to  the  district  court 
to  modify  the  Judgment  appealed  from  so 
as  to  adjudge  the  lien  of  the  plalntlfTs  mort- 
gage to  be  subordinate  to  that  of  tbe  de- 
fendant's Judgment.   So  ordered. 

CANTY,  J.,  took  no  part. 


MINNBAPOMS,  ST.  P.  &  S.  S.  M.  RY.  CO. 

T.  HOME  INS.  CO.l 
(Supreme  Court  of  Minnesota.   Feb.  6,  189&t 
Appeal — Assionhbttt  op  ERSoaa — AmbttdmknT' 

ReTIBW  —  PlEADISO  —  DBPABTDBB— INSCRASCB 

—Validitt— Lou— Waiter  OF  PBOora— Adjust- 
ment. 

1.  The  sBsigDment  of  errors  cannot  be 

anit^iidod  by  the  anpellant,  after  his  time  tar 
aervlag  them  hax  ihihsH,  without  tbe  conaent  of 
the  respoDcient  or  leave  of  the  court. 

2.  An  onler  allowiDg  an  amendment  of  the 
complaint,  made  before  tbe  trial,  and  not  as  a 
part  of  it.  cannot  be  reviewed  on  appeal  from 
an  onler  dcnyiDg  a  motion  for  a  new  triaL  CitT 
of  Winona  t.  Minnesota  Ry.  Const.  jCo.,  6  N. 

1  Rehearing  de«j^«d     Vl:.OOg  IC 
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W.  796,  8  N.  W.  148,  and  27  Minn.  415,  fol- 
lowed. 

3.1%is  action  is  npoD  a  contract  by  de- 
fendant to  insure  the  plaintifE.  a  common  car- 
rier, to  tile  extent  of  its  UablUtr  as  snch.  for 
loss  hj  fire  00  Krain  in  its  elevator  at  its  ter- 
nunai  station.  The  complaint  set  oat  the  con- 
tract:  also,  a  common-law  contract  of  carriafce 
of  the  grain  of  certain  Hhippers,  with  the  obll- 
fcation  to  safely  deliver  it,  at  such  statioQ,  to 
tlie  oonDCCtinK  carrier:  that  while  It  was  await- 
iug.  In  sach  eleTator.  stich  delivery,  in  the  nanal 
course  of  its  carriage,  the  jcraiD  was  lost  by 
fire;  and  that  the  plaiDtiff  bad  paid  the  ship- 
pen  therefor, — bat  aid  not  in  express  terms  al- 
lege that  the  fire  was  due  to  the  negligence  of 
tlie  carrier.  BeU,  that  the  complaint  stated  a 
ctnae  of  action. 

4.  The  answer  allied  that  the  contract  of 
carriajte  was  evidenced  by  a  bill  of  ladinfr  con- 
taiaii^r  stlpnlations  modifying  the  plaintiff's 
rommon-law  liability,  and  that  the  fire  was  not 
due  to  its  negligence.  The  reply  admitted  the 
Mil  of  ladinfr.  and  affirmatively  alleged  that  the 
fire  was  caoaed  by  plaintiETs  negligence.  Brfd, 
that  the  reply  was  not  a  departure  in  pleading. 

R.  Hdd,  that  the  carrier  may  lawfully  in- 
mr^  against  liability  for  loss  of  goods  carried, 
though  occasioned  by  the  negligence  of  bis  own 
sen-ants. 

ft.  Evidence  considered,  and  held  to  sustain 
the  findings  of  the  court,  to  the  effect  that  the 
fire  whid^  caused  the  loss  of  the  grain  was  due 
t»  the  negligence  of  the  plaintiff,  and  that  the 
defendant  waived  the  furnishing  of  the  proofs 
of  loss  within  the  time  limited  by  its  policy. 

7.  The  plaintiff  had  other  insurance  on  the 
grain,  payable  to  itself,  for  the  benefit  of  the 
BhipperB,  in  a  snm  equal  to  the  amount  named 
in  the  defendant's  policy,  which  provided  that 
the  defendant  shoald  not  be  liable  for  a  grester 
proportion  of  sny  loss  than  the  amount  insured 
should  bear  to  the  whole  insurance.  The  trial 
court  held  the  defendant  liable  for  one-half  of 
the  hm.  Bdd.  that  the  court  oHnmitted  no  er- 
ror, as  against  the  defeodsnt. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Hennepin  coun- 
ty; SeagraTe  Smith,  Judge. 

Action  by  the  Minneapolis,  St.  Paul  & 
Saolt  Ste.  Marie  Railway  Company  against 
the  Home  Insurance  Company.  There  were 
fladings  for  plaintiff,  and  from  an  order  de- 
nying a  new  trial,  defendant  appeals.  Affirm- 
ed. 

S.  E.  Ball  and  McVey  ft  Cheshire,  for  ap- 
pellant. Kitcbel.  C^ben  9t  Shaw  and  A.  H. 
Bright,  for  respondent.  * 


START,  C.  J.  This  is  an  action  upon  the 
Insurance  policy  construed  by  this  court  In 
its  decision,  on  a  former  apiieal  In  tbls  case, 
reported  In  55  Hlnn.  236,  56  N.  W.  816.  After 
the  cause  was  remitted  to  the  district  court, 
and  before  a  new  trial  was  had.  the  plaintiff,  | 
by  mdKC  of  Hie  court,  was  permitted  to 
amend  Its  complaint.  The  cause  was  tried 
by  the  court  without  a  Jury,  resulting  In 
flndiDgs  of  fact  and  conclusions  of  law,  in 
fsTM-  of  the  plalntitC,  to  the  effect  that  It  was 
entitled  to  recover  of  the  defendant  the  sum 
of  $28,607.28.  From  an  order  denying  its 
motion  for  a  new  triid  the  defendant  appeal- 
ed. 

1.  The  90  proposed  additional  asslgumaits 
of  errm-,  presented  by  the  appellant  on  the 
hearing  of  the  case,  and  objected  to  by  the 


respondent  most  be  disregarded;  for  tiie 
pellant  cannot,  without  leBTe  of  the  court,  or 
consent  of  respondent,  amend  his  assignment 
of  errors  after  his  time  for  serving  them  has 
passed.  The  case  must  be  diqirased  ctf  upon 
the  original  assignments.  Gre^ie  v.  Dwyer,  83 
Minn.  403,  23  N.  W.  546.  The  defendant's 
first  alleged  error  Is  that  the  court  erred  In 
permitting  the  plalntlCt  to  amoid  its  com- 
plaint The  order  aUfiwlng  the  amendment 
was  made  previous  to  the  trial,  and  not  as 
a  part  of  it  and  It  cannot  be  reviewed  on  this 
appeal,  which  Is  from  an  order  refuting  a 
new  trial.  City  of  Winona  v.  Minnesota  Ry. 
Const  Co.,  27  Minn.  415,  6  N.  W.  79S,  and  8 
N.  W.  148.  The  remedy  la  an  appeal  ftoip 
the  Judgment  City  of  Winona  v.  Minnesota 
Ry.  Const  Co.,  29  Minn.  68,  U  N.  W.  228. 

2.  The  next  error  claimed  Is  that  the  court 
erred  in  holding  that  the  amended  complaint 
stated  a  cause  of  action,  for  the  reason  tbat 
the  only  ground  of  recovery  by  the  plaintiff, 
if  any  there  be,  Is  omitted  from  the  com- 
plaint and  stated  for  the  first  time  in  the 
reply,  which  is  a  departure.  We  are  unable 
to  discover,  from  an  examination  of  the  rec- 
ord, that  the  trial  court  was  ever  requested 
to,  or  did,  pass  upon  the  proposition  that  the 
complaint  did  not  state  a  cause  of  action. 
Where  the  objection  tbat  complaint  does 
not  state  a  cause  of  action  is  raised  in  this 
court  for  the  first  time,  It  shonld  not  be  aU 
lowed  to  prevail,  If  the  compliant  can  be  sus- 
tained by  any  reasonable  intendment.  We 
are  of  the  opinion  that  the  complaint  does 
state  facts  constituting  a  cause  of  acticHi. 
and  that  the  claim  that  the  r^ly  Is  a  depar- 
ture is  equally  untenable.  It  Is  claimed,  how- 
ever, by  defendant  that  the  declsltm  of  the 
court  on  the  former  appeal  Is  not  only  con- 
clusive in  Its  favor  upon  this  question  of 
pleading,  but  also  upon  its  claim,  hereinafter 
to  be  considered,  that  the  bills  of  lading, 
made  a  part  of  Its  answer,  with  all  th^r  pro- 
visions, conditions,  and  exemptions,  are  valid 
and  binding  upon  the  parties,  and  that  In  no 
view  of  the  case  can  the  plalntilT  ninintaln 
this  action.  It  will  simplify  a  decision  of 
this  appeal  If,  at  the  outset  we  settib  Just 
what  was  decided  by  the  court  on  the  for^ 
mer  appeaL  The  cause  of  actUm  attempted 
to  be  alleged  in  the  ralglnal  complaint  was 
based  upon  the  same  Insurance  policy  as  the 
one  upcm  which  the  cause  of  action  alleged  In 
the  amended  complaint  rests.  But  tAe  origi- 
nal complaint  was  framed  upon  the  theory 
tbat  the  plaintiffs  liability  to  shippers  for 
the  grain  destroyed  by  fire  while  In  Its  ele- 
vator at  Gladstone,  Mich.,  depended  upon  a 
cidlateral  agreement  with  the  shippers  to  In- 
sure the  grain,  and  that  such  liability  to 
them  was  covered  by  the  policy.  On  the 
first  trial  of  the  case  tbe  plaintiff  was  per- 
mitted to  prove  such  contract  by  parol  evi- 
dence. The  first  question  for  the  considera- 
tion of  the  court  on  the  former  appeal  was  a 
construction  of  tbe  terms  of  the  policy,  and 
It  was  decided  that  the  poiicT_only  Insured 
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the  plaintiff  to  tbe  extent  of  its  llabtUty  as 
a  carrier  and  warehonseman  to  the  ownere 
of  the  grain  in  Its  elevator  lost  by  fire.  The 
only  other  qneBtlon  was  whether  such  liabili- 
ty included  the  liability  of  the  plaintiff  to  Its 
shippers,  by  virtue  of  Its  contract  with  them 
to  Insure  the  Kraln  for  tbelr  benefit,  and  it 
was  heUl  that  It  was  not.  Hence,  the  col- 
lateral contract  to  so  Insure  was  wholly  Im- 
matertal,  even  If  It  was  competent  to  prove 
it  by  parol.  These  were  the  only  questions 
Involved,  and  what  Is  said  in  the  opinion  as 
to  the  admissibility  of  parol  evidence  to  prove 
the  collateral  contract,  though  abstractly  cor- 
rect, was  unnecessary  to  a  declsitai  of  the 
c^se.  The  question  of  the  validity  of  the  con- 
ditions and  exemptions  in  the  bills  of  lading 
was  neither  Involved  in  the  case,  as  It  then 
stood,  nor  decided.  The  statement  of  the 
court,  at  the  conclusion  of  the  opinion,  that 
"under  no  view  of  the  case  can  the  plaintiff 
recover,"  had  reference  only  to  the  record  of 
the  cfl.se  then  before  the  court;  and  the  claim 
of  the  plaintiff,  made  In  Its  complaint  as  It 
then  stood,  that  Its  liability  to  Its  shippers, 
by  virtue  of  Its  contract  with  them,  was  cov- 
ered by  the  policy,  and  constituted  Its  cause 
of  action.  The  decision  of  the  former  appeal, 
to  the  effect  that  the  policy  covered  only  the 
liability  of  the  plaintiff  as  a  carrier  and  ware- 
houseman for  the  grain  of  Its  shippers  de- 
stroyed by  fire  while  It  was  In  the  elevator, 
and  that  such  liability  did  not  include  plain- 
tiff's liability  to  shippers  under  Its  contract 
to  Insure,  is  the  law  of  this  case,  and  con- 
cludes the  parties  as  to  the  liability  covered 
by  the  policy;  but,  other  than  this.  It  has 
absolutely  nothing  to  do  with  the  questions 
involved  In  the  present  appeal.  All  that  la 
necessary.  In  connection  with  this  statement 
as  to  the  scope  of  the  former  decision,  to  sup- 
port our  conclusion  that  the  amended  com- 
plaint states  a  cause  of  action,  and  that  the 
reply  Is  not  a  departure.  Is  a  brief  analysis 
of  the  pleadings. 

The  amended  complaint  alleges  that  the 
plaintiff  Is  a  common  carrier  operating  a 
line  of  railway  from  the  city  of  Minneapo- 
lis, this  state,  through  the  state  of  Wiscon- 
sin, to  the  port  of  Gladstone,  In  the  state  of 
Michigan,  where  It  owned  and  used  a  grain 
elevator  for  transferring  wheat  and  other 
grain  from  its  railway  to  vessels,  and  for 
storing  the  same  while  waiting  to  be  deliv- 
ered to  such  vessels  In  the  usual  course  of 
carriage  from  the  port  of  Gladstone  to  oth- 
er lake  ports;  that  the  defendant  duly  exe- 
<-uted  to  it  the  insurance  policy  In  question, 
a  copy  of  which  is  made  a  part  of  the  com- 
plaint; that  the  plaintiff  received,  at  Minne- 
apolis, from  certain  owners  and  shippers,  a 
given  number  of  bushels  of  wheat,  for  car- 
riage over  Its  railway  to  Gladstone,  thence 
by  water  to  Buffalo,  by  any  lake  carrier 
whose  vessels  should  first  call  for  it  at  Glad- 
stone, and  agreed  with  each  of  such  owners 
to  carry  his  wheat  by  its  railway  from  MIq, 
neapolls  to  Gladstone,  and  there  safely 


Uver  It,  for  carriage,  to  the  lake  carrier 
whose  vessels  should  first  call  for  It;  that 
on  November  29, 1881«  and  during  the  life  of 
the  policy,  the  wheat  was  In  tbe  elevator, 
mltlng,  in  the  usual  course  of  carriage,  for 
delivery  by  plaintiff.  In  accordance  with  Its 
agreement,  to  the  lake  carrier,  and  was  on 
that  day  destroyed  or  damaged  by  fire  to 
the  extent  of  $57,214.57;  that  tbe  plaintiff 
has  paid  tbe  owners  of  the  wheat  the  dam- 
ages sustained  by  them  by  tbe  loss  of  the 
wheat  by  fire.  The  complaint  also  alleges 
that  the  plaintiff  made  and  served  due 
proofs  ot  Its  loss  under  the  policy,  and  com- 
plied with  its  conditions  in  this  respect. 
There  are  other  allegations  showing  that  the 
contract  of  carriage  was  one  of  interstate 
commerce,  and  that  tbe  provisions  of  the  law 
relating  thereto  had  been  compiled  with; 
but,  In  the  view  which  we  take  of  this  case, 
these  last  allegations  are  not  material.  The 
reason  assigned  by  the  defendant  why  the 
complaint  does  not  state  a  cause  of  action  la 
that  It  contains  no  allegation  that  the  plain- 
tiff was  guilty  of  any  negligence  in  refer- 
ence to  the  fire  which  caused  the  loss.  But 
the  complaint  sets  out  a  common-law  con- 
tract of  carriage,  with  an  obligation  to  safe- 
ly deliver  the  wheat  to  a  connecting  carrier, 
and  a  breach  of  such  contract,  and  the  loss 
of  tbe  wheat  by  Are,  while  awaiting  such 
delivery,  in  the  plaintiff's  elevator.  In  an 
action  against  the  plaintiff  by  the  shippers, 
proof  of  these  facts  would  establish  a  prima 
facie  right  to  recover;  for  proof  of  the  loss 
of  the  wheat  while  in  the  possession  of  the 
carrier  raises  the  presumption  that  it  was 
negligent,  and  the  burden  Is  upon  It  to  show. 
If  It  claims  that  the  contract  for  carriage 
was  a  qualified  one,  exempting  it  from  lt« 
strict  common-law  liability,  that  the  cause 
of  the  loss  was  within  the  terms  of  the  ex- 
emption, and  that  It  was  not  due  to  its  neg- 
ligence. Shriver  v.  Railroad  Co.,  24  Minn. 
506:  Llndsley  v.  Railway  Ck>.,  86  Minn.  539. 
33  N.  W.  7;  Shea  v.  Railway  Co.  (Minn.) 
(i5  N.  W.  458.  The  complaint,  then,  sets 
forth  facts  showing  the  liability  of  the  plain- 
tiff as  a  carrier  to  the  shipper  for  the  loss 
of  the  grain.  This  brings  the  case  within 
the  terms  of  the  policy,  and  therefore  the 
complaint  states  a  cause  of  action.  The  an- 
swer admits  that  the  plaintiff  entered  Into 
contracts  of  carriage  with  the  shippers,  but 
alleges  that  the  contracts  were  evidenced  by 
bills  of  lading,  which  are  made  a  part  of  the 
answer,  and  contain  restrictions  and  exemp- 
tions limiting  the  plaintiff's  common-law  lia- 
bility as  a  carrier.  After  a  statement  of 
these  restrictions  In  the  bills  of  lading,  and 
that  there  was  a  consideration  for  them,  the 
answer  alleges  that  the  plaintiff  was  not 
guilty  of  negligence  in  causing  tbe  fire  which 
destroyed  the  grain,  and  that  the  plaintiff 
■^^s  not  liable  therefor  to  the  owners  of  the 
f,f0.lo  as  a  carrier  or  warehouseman.  The 
*  -ly  denied  that  there  was  no  negligence 
^y*M  plaintiff  in  the  premises,  and  also  al- 
Of 
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leged,  aflirmatiTely,  tbat  the  fire  was  caused 
by  the  nefUgence  of  Its  foreman  of  the  ele- 
vator, setting  up  the  facta  constituting  sach 
negligence.  These  allegations  as  to  tue 
plaintiff's  negligence  are  claimed  by  the  de- 
fendant to  be  a  departure,  and  an  attempt  to 
set  up  In  the  reply,  for  the  first  time,  a 
cause  of  action.  The  claim  is  not  defensi- 
ble. The  complaint  states  facta  showing  the 
plaintiff's  liability  for  a  breach  of  a  com- 
mon-law contract  of  carriage.  The  answer 
confesses,  and  seeks  to  avoid,  this  contract 
by  alleging  that,  for  a  conslderatlou  moving 
to  the  shippers,  the  common-law  liability  of 
the  plaintiff  was  restricted  by  exemptions 
lo  tbe  bills  of  lading,  and  that  the  plaintiff 
was  free  from  negligence  in  the  premises. 
The  reply  simply  meets  the  new  matter,  al- 
leged In  the  answer,  as  to  the  absence  of 
any  negligence  on  the  part  of  the  plaintiff, 
by  a  denial  and  an  affirmative  allegation  of 
its  negligence  In  the  premises.  This  was  not 
a  departure.  Rosby  v.  Railway  Co.,  37 
Minn.  171,  33  N.  W.  698. 

3.  The  trial  court  found  tbe  allegations  of 
the  complaint  true,  and  also  that  the  plain- 
tiff executed  and  delivered  to  the  shippers 
and  ownei^  of  the  grain  bills  of  lading  as  al- 
leged in  the  answer,  which  were  accepted  by 
them.  The  court  fnrther  found  that  each 
bill  of  lading  contained,  among  others,  tbe 
following  conditions  and  restrictions:  "tt 
being  distinctly  understood  that  this  railway 
company  shall  not  be  liable  as  a  common 
carrier  for  said  goods  while  at  any  of  their 
stations  awaiting  delivery  to  connecting  car- 
rier, but  shall  be  liable  only  as  a  warehouse- 
man." "There  shall  be  a  complete  delivery 
of  the  grain,  if  delivered  at  an  elevator 
where  delivery  Is  made  of  the  largest  ship- 
ment of  grain,  or  where  It  Is  made  to  be 
transshipped.  Whenever  any  proiwrty  shall 
arrive  at  the  depot  or  place  of  delivery  of 
the  terminal  carrier,  at  the  place  at  which 
It  Is  above  agreed  to  be  delivered,  its  car- 
riage shall  be  complete."  "That  said  grain, 
twenty-four  hours  after  arrival,  shall  be  held 
at  the  sole  risk  of  the  shipper,  and  that  the 
plaintiff  should  not  be  liable,  on  account  of 
the  fire,  unless  the  same  shall  affirmatively 
and  withont  presumption  be  proven  to  have 
been  caused  by  the  negligence  of  the  person, 
party,  or  vessel  sought  to  be  made  liable." 
The  court  also  found.  In  this  connection, 
that  there  was  no  consideration  for  the  lim- 
iting ot  the  commoo-law  liability  of  the 
plaintiff  in  the  bills  of  lading;  that  the  plain- 
tiff did  deliver  the  grain,  prior  to  the  fire,  to 
Its  elevator  at  Gladstone,  to  be  transship- 
ped; that  it  had  been  In  the  elevator  24 
hours  prior  to  the  fire,  but  that  "the  plaintiff 
had  not,  at  the  time  said  elevator  wa--  de- 
stroyed by  fire,  notllied  the  shippers  or  the 
consignee  of  said  wheat  of  the  arrival  of  the 
same  at  Gladstone;  that  no  vessel  or  boat 
had  arrived  at  Gladstone,  which  could  have 
taken  said  wheat  from  there  to  Buffalo,  from 
tbe  time  of  the  first  arrival  of  said  wheat 


on  the  plaintiff's  cars,  and  the  time  of  tbe 
burning  of  said  elevator."  It  is  further 
found,  as  a  fact,  by  the  court,  that  the  fire 
which  destroyed  the  elevator  and  tbe  grain 
in  question  was  caused  by  the  negligence  of 
the  plaintiff's  servants  In  charge  of  the  ele- 
vator. It  Is  claimed  by  the  defendant,  In 
effect,  that  the  bills  of  lading  exempt  the 
plaintiff  from  loss  for  the  grain  by  fire,  even 
If  caused  by  Its  negligence,  when  In  Its  pos- 
session as  a  warehouseman,  and  that  It  was 
holding  the  grain  as  a  warehouseman  when 
It  was  destroyed.  There  is  nothing  In  the 
bills  of  lading  that  can  be  reasonably  con- 
strued as  exempting  the  plaintiff,  as  a  ware- 
houseman, from  liability  for  losses  due  to 
its  negligence,  and,  of  course,  as  a  carrier 
It  could  not  do  so.  Therefore,  If  the  finding 
of  the  court  that  the  fire  and  consequent  loss 
of  the  grain  was  due  to  the  negligence  of 
the  plaintiff  is  sustained.  It  is  Immaterial 
whether  the  plaintiff  was  then  holding  the 
grain  as  a  carrier  or  a  warehouseman,  for. 
In  either  event,  it  would  be  liable  for  the 
loss.  We  have  considered  the  evidence,  and 
find  that  It  fully  sustains  the  finding  of  the 
trial  court  that  the  fire  was  caused  by  the 
negligence  of  the  plaintiff's  servants.  The 
defendant  Insured  the  plaintiff  to  the  extent 
of  Its  Uablllty  as  a  carrier  and  warehouse- 
man to  tbe  shippers  of  the  grain  in  the  ele- 
vator lost  by  fire,  and  the  plaintiff  must 
show,  In  this  action,  that  It  was  thus  liable 
to  the  shippers;  and,  In  doing  so.  It  stands 
In  their  place,  while  the  defendant  stands  In 
that  of  the  railway  company.  Now,  In  an 
action  by  the  shippers  against  the  raUway 
company,  a  finding  of  the  court  that  the  loss 
was  due  to  the  negligence  of  the  company 
or  its  servants  would,  as  a  matter  of  law. 
be  a  concluBlTe  answer  to  alt  of  the  subtle 
conditions,  exemptions,  and  restrictions  in 
tbe  bills  of  lading,  and  establish  the  liability 
of  the  railway  company  as  a  carrier  or  ware- 
houseman to  tbe  shippers,  and  we  have  no 
occasion  to  pass  upon  the  question  of  their 
validity.  In  like  manner  this  finding  oi  the 
court  establishes,  in  this  case,  the  liability 
of  the  plaintiff,  as  a  carrier  and  warehouse- 
man, to  the  shippers,  for  the  loss,  and  brings 
the  case  within  the  terms  of  the  policy. 

4.  The  defendant  asserts  that  It  Is  contrary 
to  public  policy  to  permit  the  plaintiff  to  in- 
demnify itself  by  a  contract  of  Insurance 
against  Its  own  negligence,  and  to  plead 
and  prove  It  as  a  ground  of  recovery.  The 
plaintiff  Is  a  corporation,  and  the  negligence 
of  a  corporation  must  always  be  that  of 
some  ngent  or  servant,  and  there  can  be  no 
reaBOOfi  of  puljlic  policy  why  corporations 
ought  not  to  be  permitted  to  Insure  against 
liability  due  to  such  negligence.  Such  Insur- 
ance by  a  carrier  does  not  lessen  Its  own  re- 
sponsibility, but  rather  Increases  Its  means 
of  meeting  the  responsibility.  A  carrier  may 
lawfully  Insure  against  liability  for  loss  of 
goods  carried,  though  occasioned  by  the  neg- 
ligence of  its  own  servants.  Pfacenix  Ins. 
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Co.  T.  Erie  &  W.  Transp.  Co.,  117  U.  S.  312, 
6  Sup.  Ct.  "50.  1176;  California  Ins.  Co.  v. 
Union  Compress  Co..  ISH  U.  S.  387,  10  Sup. 
Ct.  36.5.  Such  a  contract  of  Insurance  being 
valid,  It  follows  that  a  breach  thereof  may 
be  establlgbed  by  pleading  and  proving  a 
liability  of  tbe  carrier  to  the  abtpper  for 
losses  due  to  the  negligence  of  the  carrier's 
sen-ants. 

5.  A  recovery  in  this  case  is  resisted  on  the 
further  ground  that  no  proofs  of  loss  were 
served  on  the  defendant  within  the  60  days, 
as  provided  by  the  policy.  The  trial  court 
found  tliat  proofs  of  loss  were  made  and  de- 
livered to  Gale  &  Co.,  the  agents  of  the  de- 
fendant at  Minneapolis,  within  the  60  days, 
who  procured  the  insurance;  that  such 
agents  retained  the  proofs  until  1  day  after 
the  expiration  of  the  60  days,  and  then  for- 
warded them  by  mall  to  Durand.  the  chief 
adjuster  of  losses  for  the  defendant,  who 
bad  charge  of  the  adjustment  of  the  losses 
caused  by  this  fire;  that  the  proofs  were 
received  and  retained  by  the  adjuster,  with- 
out objection  that  they  were  not  served  or 
received  in  time,  until  after  the  commence- 
ment of  this  action;  "and  that  there  was  a 
waiver  by  the  defendant  (if  the  statement  of 
loss  was  not  received  by  it,  except  by  its 
Agents  Oale  &.  Co.,  and  Durand,  as  aforesaid, 
within  the  60  days)  of  an  omission  on  the 
part  of  the  plaintiff  in  not  sending  it  direct 
to  the  company  within  that  time."  The  court 
does  not  find  that  Gale  &  Co.  were  authorized 
to  receive  for  the  defendant  the  proofs.  The 
evidence,  however,  would  Justify,  If  not  re- 
quire, such  a  finding,  as  ft  shows  that  they 
were  something  more  than  mere  local  agents, 
and  that  they  had  been,  prior  to  this  loss, 
accustomed  to  receive  proofs  of  loss  with 
the  approval  of  the  defendant,  and  that  it 
was  customary  to  refer  small  losses  to  them 
for  adjustment  The  finding  of  the  court  is 
to  the  effect  that,  if  Gale  &  Co.  were  not 
authorized  to  receive  the  proofs  of  loss,  the 
service  of  them  was  waived  by  the  defend- 
ant. This  finding  is  well  sustained  by  the 
evidence,  for  It  shows  that  the  proofs  were 
retained  by  the  chief  adjuster  without  ob- 
jection that  they  were  not  received  In  time, 
and  that  the  defendant  denied  any  liability 
under  the  policy  within  the  time  for  the  serv- 
ice of  proofs  of  loss.  The  evidence  does  not 
Justify  the  claim  of  the  defendant  that  a 
magistrate's  certificate  as  to  the  loss  was  de- 
manded and  refused. 

6.  It  Is  alleged  in  the  answer,  and  the  court 
so  found,  that  the  plaintiff  had  other  Insur- 
ance upon  the  property  destroyed,  payable 
to  itself,  as  trustee,  for  the  benefit  of  the 
shippers.  In  the  aggregate  amount  of  $50,- 
000,  making  Its  total  Insurance,  Including 
the  defendant's  $50,000  policy,  $100,000.  The 
defendant's  policy  provided  that  it  should 
not  be  liable  under  its  policy  for  a  greater 
proportion  of  any  toss  than  the  amount  In- 
sured should  bear  to  the  whole  Insurance. 
The  amount  o£  the  defendant's  policy  was 


one-half  of  the  whole  insurance,  and  the 
court  ordered  Judgment  against  the  defend- 
ant for  one-half  only  of  the  loss.  The  de- 
fendant claims  that  this  was  error,  for  the 
reason  that  the  total  amount  of  the  other  in- 
surance should  be  deducted  from  the  amount 
of  the  loss,  and  that  it  Is  liable,  if  at  all,  only 
for  the  Imlance.  The  reason  assigned  for 
this  claim  is  that  it  insured  the  plaintiff  only 
to  tlie  extent  of  Its  liability  as  a  carrier  or 
warehouseman,  and,  the  plaintiff  having  In- 
sured the  grain  lost  for  the  benefit  of  the 
shippers  to  the  extent  of  $50,000  In  the  other 
companies,  Its  liability  to  the  shippers  as  a 
carrier  was  then  Just  that  much  less.  But 
such  other  insurance,  while  it  may  give  to 
the  shippers  cumulative  Indemnity,  yet  it  in 
no  other  way  affects  the  liability  of  the 
plaintiff  as  a  carrier  to  them  for  the  loss  of 
their  grain.  The  liability  of  the  defendant 
to  the  plaintiff  Is  coextensive  with  the  lat- 
ter's  liability  as  a  carrier  to  the  shippers, 
not  exceeding  $50,000.  The  decision  of  the 
court  in  treating  the  other  companies  as  co- 
Insurers  was  as  favorable  to  the  defendant 
as  It  had  any  right  to  demand,  and  waa 
strictly  in  accordance  with  the  claim  made  in 
its  answer.  Order  affirmed. 


FIRST  NAT.  BANK  OF  DEYILS  LAKE  t. 

MANCHESTER  FIRE  ASSUH.  OO. 
(Supreme  Court  of  Mhinewita.  6,  ISM.) 

FORFBITDBa  OW  ISSDRAHOB  POUOT— WAITaB— 

AuraoRiiT  or  Adjostiil 

1.  After  a  low  OQ  a  fire  insorance  policy, 
which  waa  subject  to  forfeiture  for  a  breach  of 
a  coDdition  therein  against  iDcnmbering  the 
property,  the  defendant,  by  its  adjuBter,  without 
knowledge  of  such  breach,  took  possession  of 
and  oolii  the  salvage  by  virtne  of  a  claim  under 
the  policy:  but  after  learning,  on  the  next  day 
after  the  sale,  of  the  breach.  It  took  no  steps  at 
any  time  to  rescind  the  sale,  or  to  provide  for 
the  payment  of  the  purchase  price  to  the  na- 
sureil,  or  to  do  any  act  to  restore  to  him  what  it 
took  from  him  under  the  policy.  ffeM,  that  it 
thereby  waived  its  right  to  treat  the  policy  sa 
forfeited. 

2.  Evidence  considered,  and  held,  that  the 
defendant's  adjuater  had  autbori^  to  waive  the 
breach  in  the  condition  of  the  ixulcy  by  Us  ac* 
tlon  and  conduct  in  refoence  to  the  salvage. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ramsey  county; 
Charles  E.  Otis.  Judge. 

Action  by  the  First  National  Bank  of  Dev- 
ils Lake  against  the  Manchester  Fire  Assur- 
ance Company.  Verdict  for  plaintiff.  From 
an  order  denying  a  new  trial,  defoidajit  ap< 
peals.  Affirmed. 

Kueffner,  Fauntleroy  &  Rice  and  S.  E.  Hall, 
for  app^Dt  Bunn  &  Hadley,  tor  respond- 
ent. 

START,  C.  J.  This  Is  an  action  to  recover 
upon  an  Insurance  policy  issued  the  de- 
fendant to  the  Devils  Lake  Mill  Company, 
covering  grain,  flour,  bran,  and  seeds,  and 
asslfned  to  the  plaintiff  after  the  luu  by  fin 
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of  the  property  insured.  Tbe  defense  Is  tbat, 
prior  to  tbe  ftre,  certain  chattel  mortgages 
were  placed  upon  the  property,  within  the 
proliibltion  of  the  policy.  It  is  admitted  by 
tbe  plaintiff  that  at  the  time  of  the  Are  tbe 
policy  bad  become  snbject  to  forfeiture,  be- 
cause of  the  execution  of  the  chattel  mort- 
sages;  bat  it  claims  that  the  defendant 
waiTed  the  forfeiture  after  the  fire  by  tbe 
action  of  Its  adjuster.  There  was  a  verdict 
for  the  plaintiff,  and  the  defendant  aK>ealed 
from  an  order  denying  its  motion  for  a  new 
trial.  Two  qoeBtlons  are  raised  by  the  as- 
■igament  of  errors:  First,  that  what  tbe  ad- 
juster did  or  omitted  to  do  In  tbe  premises 
did  not  constitute  a  waiver  of  the  forfeiture; 
and,  second,  that  the  plaintiff  failed  to  show 
tbat  the  adjuster  had  aqy  authority  to  walTe 
ft. 

1.  The  evidence  as  to  what  the  adjuster 
did  In  &ct  do,  and  the  purpose  for  which  it 
was  done,  is  conflicting,  but  there  was  evi- 
dence tending  to  establish  tbe  following 
facts:  Tbat  Mr.  Gobben,  the  adjuster  of  the 
defendant,  and  Mr.  French,  au  adjuster  for 
other  insurance  companies  which  had  poli- 
cies covering  the  same  property  as  that  of 
tbe  defendant,  went  to  tbe  place  of  the  loss 
five  days  after  It  occurred,  and  had  an  In- 
terview with  the  manager  of  tbe  mill  com- 
pany, Mr.  Schmidt,  with  reference  to  the 
loss.  In  which  they  asserted  tbe  right  of  the 
insurance  companies  to  the  salvage;  tbat  Is, 
to  some  1,500  bushels  of  wheat  damaged  by 
the  fire,  which  was  a  part  of  the  property 
insured.  This  right  was  asserted  under  a 
provision  In  the  policies  to  the  effect  that.  In 
case  of  loss  by  fire,  it  was  optional  with  the 
insurance  comiUDles  to  take  the  residue  of 
the  insured  property  not  destroyed  at  an 
appraised  valuation  or  at  a  valuation  agreed 
upon  by  tbe  parties,  but  the  mauager  of  the 
assured  protested,  and  insisted  that  the  sal- 
vage belonged  to  his  company.  The  adjust- 
ers, however,  insisted  upon  exercising  the 
option,  and  notified  tbe  manager  that  they 
proposed  to  sell  the  wheat.  Thereupon  he 
acquiesced  In  the  sale,  and  the  wheat  was 
accordingly  sold  by  the  adjuster  French,  for 
the  beneUt  of  all  of  tbe  insurance  companies, 
to  a  Mr.  Martin,  for  the  sum  of  $805.  The 
defendant's  adjuster,  Gobben,  was  present 
during  the  whole  transaction,  and  consulted 
with  French  concerning  the  sale,  and  took 
part  therein.  Neither  of  the  adjusters  knew 
until  tbe  next  day  after  the  sale  that  the 
chattel  mortgages  bad  been  given,  and  tbat 
for  this  reason  the  policies  of  their  respec- 
tive companies  were  subject  to  forfeiture,  but 
fseb  of  them  learned  tbat  the  mortgages  had 
been  given  on  tbe  day  following  tbe  sale, 
and  each  of  them  then  abandoned  the  ad- 
justment of  the  loss,  and  departed  without 
taking  any  action  to  procure  a  rescission  of 
the  sale,  or  to  recall  any  action  they  bad 
taken  In  the  premises,  or  attempting  to  re- 
store the  assured  to  Its  position  before  the 
sale,  and  without  saying  anything  to  the  as- 


sured about  the  salvage  or  the  chattel  mort- 
gages, Tbe  defendant's  adjuster  simply  no- 
tified the  manager  of  the  assured  tbat  be 
was  not  going  to  do  anything  further  about 
adjusting  the  loss.  The  purchaser  at  the 
sale  took  jMSsession  of  the  salvage  wheat, 
and  shipped  it  away;  and  neither  he  nor 
the  defendant  nor  any  other  company  or  per- 
son bar  ever  offered  to  return  the  salvage 
to  the  assured,  or  to  pay  the  purchase  price 
thereof  to  it.  There  is  no  evidence  in  the 
case  that  the  defendant  ever  received  any 
part  of  such  purchase  price,  or  that  It  or  any 
of  the  other  insurance  companies  ever  di- 
rected the  same  to  be  paid  to  the  assured. 
There  was  evidence  on  the  part  of  the  de- 
fendant tending  to  show  that  the  sale  was 
not  made  for  the  benefit  of  the  Insurance 
companies,  but  tbat  the  salvage  was  sold 
by  agreement  for  whom  It  might  concern,— 
that  Is.  for  tbe  benefit  of  the  party  who 
should  be  found  entitled  to  the  salvage;  also, 
that  some  six  months  after  tbe  sale  the  pur- 
chaser tendered  the  money  to  the  manager 
of  the  assured.  But,  under  the  erldraceand 
the  charge  of  the  court,  the  jury  must  have 
fouud  the  facts  substantially  as  we  have 
stated  them.  If,  then,  the  defendant  ad- 
juster was  authorized  to  do  what  he  did  do, 
he  thereby  waived  for  the  defendant  the 
right  to  elect  to  treat  tbe  policy  as  forfeited 
on  account  of  the  chattel  mortgage.  If  the 
adjuster  bad  taken  possession  of  the  salvage 
with  knowledge  of  the  existence  of  the  chat- 
tel mortgagee,  there  could  be  no  question  but 
that  his  act  would  have  been  a  waiver  of 
the  forfeiture,  for  there  was  no  claim  or  pre- 
tense of  any  tight  to  the  salvage  except  by 
virtue  of  the  option  given  to  the  defendant 
by  the  terms  of  the  policy.  The  taking  and 
selling  of  the  salvage  was  an  express  recog- 
nition and  assertion  tliat  tbe  policy  was  in 
force.  But,  when  this  was  done,  the  ad- 
juster had  no  knowledge  that  the  policy  was 
subject  to  forfeiture  on  account  of  tbe  mort- 
gages; hence  this  act,  standing  alone,  did 
not  constitute  a  waiver,  which  necessarily 
Implies  knowledge  of  the  existence  of  the 
tight  which  is  relinquished,  where  conditions 
do  not  exist  constituting  an  estoppel.  Insur- 
ance Co.  V.  Parsons,  47  Minn.  352,  50  N.  W. 
240. 

But  having  taken  and  sold  tbe  salvage  un- 
der the  policy,  and  thereby  deprived  the  as- 
sured of  it,  the  defendant's  adjuster  was 
bonnd  to  do  all  that  could  reasonably  be  done 
to  place  the  assured  in  tbe  position  it  was  In 
before  the  taking  and  selling  of  tbe  salvage. 
If  be  would  relieve  tbe  defendant  from  the 
consequences  of  his  acts  in  tbe  premises,  he 
was  bound  to  do  all  that  be  reasonably  could 
to  undo  his  act,  and  to  place  the-  assured  In 
its  former  position  before  be  acted;  and  his 
failure  to  make  any  effort  to  do  this  after  he 
was  fully  advised  of  the  rlgbtti  of  the  de- 
fendant was  an  affirmance  and  ratification 
of  his  previous  acts,  and  tbe  case  stands  pre- 
cisely 88  if  the  acts  bad  been  originally 
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done  with  knotv  ledge  of  the  mortgageeB,  and 
the  defendant's  right  to  elect  to  treat  the 
policy  as  forfeited  was  waived. 

The  assured,  after  protest,  asseoted  to  the 
sale  of  the  salvage  by  the  adjusters  for  the 
benefit  of  the  defendant  and  the  other  com- 
panies, by  virtue  of  the  claim  made  by  them 
under  the  policy,  and  the  title  passed  to  the 
purchaser,  and  the  right  to  the  purchase  price 
accrued  to  the  companies,  and  not  to  the  as- 
sured. But  before  the  salvage  was  removed 
by  the  purchaser,  and  on  the  next  day  after 
tbe  defendant's  adjuster  learned  that  its  pol- 
icy watu  subject  to  forfeiture,  he,  Instead  of 
making  any  efforts  to  procure  a  rescission 
of  the  sale  or  to  place  tbe  assured  in  its 
former  position,  simply  abaudoned  the  work 
of  adJUBiment,  and  departed,  without  noti- 
fying the  assured  of  the  election  of  tbe  de- 
fendant to  forfeit  the  policy.  The  conduct 
of  the  adjuster  after  he  learned  that  tbe  pol- 
icy was  subject  to  forfeiture  Is  radically  In- 
consistent with  the  claim  now  made  that 
the  policy  is  forfeited.  The  case  of  Schrelb- 
er  V.  iDSurance  Co.,  43  Minn.  307,  45  N.  W. 
70S,  holds  that  ao  act  done  In  recognition 
of  the  validity  of  a  policy  In  Ignorance  of 
the  fact  that  ft  Is  subject  to  forfeiture  will 
be  ratified,  and  constitute  a  waiver,  by  a 
failure  to  promptly  restore  that  which  was 
obtained  by  virtue  ol  the  policy.  In  the 
case  cited,  the  policy  was  subject  to  for- 
feiture on  account  of  the  assured's  misrep- 
resentations as  to  Incumbrances;  but  the 
insurance  company,  without  knowledge  of 
tbe  fact,  collected  the  premium  note  of  the 
as-jured  by  suit,  and  never  returned  or  of- 
fered to  return  him  tlie  amount  so  collect- 
ed after  It  learned  of  the  breach  In  the  condi- 
tion of  the  policy;  and  it  was  held  that  the 
company,  by  Its  failure  to  act  after  It  was 
advised  of  Its  rights,  waived  its  right  to 
treat  the  policy  as  forfeited,  for  it  was  the 
company's  duty,  as  soon  as  It  learned  of  the 
breach  of  the  condition  in  the  policy,  to  de- 
termine whether  it  would  abide  by  the  pol- 
icy, and  retain  the  money  collected,  or  re- 
store It,  and  elect  to  avoid  tbe  policy.  So,  in 
the  case  at  bar,  the  dcfeudant  having  failed 
to  return  the  salvage  or  its  purchase  price 
to  the  assured,  it  must  be  held  to  have  elect- 
ed to  abide  by  its  assertion  of  the  validity 
of  the  policy  made  by  It  in  faking  and  sell- 
ing the  salvage  by  virtue  thereof. 

2.  We  have  thus  far  assumed  tbe  authority 
of  the  defendant's  adjuster  In  the  premises, 
but,  upon  a  consideration  of  the  evidence, 
we  hold  that  bis  authority  was  established 
prima  facie,  at  least.  The  defendant  offered 
no  evidence  as  to  his  actual  authority,  and 
prima  fade  bis  powers  were  coextensive 
with  the  business  intrusted  to  his  care.  He 
was  Intrusted  with  the  adjustment  of  the 
loss  In  question.  This  Is  the  reasonable  In- 
ference from  the  unqualiQed  admission  of 
the  defendant  upon  the  trial  that  be  was 
Its  adjuster  and  the  uncontradicted  evidence 
given  on  the  trial.    An  adjuster  Is  he  who  j 


determines  the  amount  of  a  claim,  as  a 
claim  against  an  Insurance  company.  And. 
Law  Diet.  The  adjuster,  Mr.  Cobboi,  testi- 
fied that  be  was  at  the  place  of  the  loss  as 
tbe  adjuster  of  the  defendant,  and  that  no 
other  person  was  present  who  had  authiHity 
to  act  for  It  except  himself,  and  that  in  what 
he  there  undertook  to  do  he  acted  for  It; 
and,  further,  that,  where  grain  in  elevstom 
Is  destroyed,  it  is  custonuuy  for  the  assured 
and  the  companies  to  agree  the  first  thing  to 
dispose  of  the  d6bris,  for  whomsoever  It  may 
concern.  The  policy  In  this  case  also  pro- 
vided for  dealing  with  the  salvage  under 
certain  conditions  in  the  adjustment  of  the 
loss.  That  the  adjuster  of  the  defendant  did 
undertake  to  act  in  the  matter  of  the  ad- 
justment of  thla  losq,  and  did  deal  with  tbe 
salvage,  Is  shown  by  the  evidence.  If,  in 
anything  which  he  did.  he  exceeded  bis  au- 
thority, it  was  a  matter  within  the  exclusive 
knowledge  of  the  defendant;  and,  In  tbe  ab- 
sence of  any  evidence  on  Its  part  that  he  did 
exceed  his  authority,  it  is  clear  that  his  au- 
thority In  the  premises  was  prima  facie  es- 
tablished by  the  evidence.  Swain  v.  Insur- 
ance Co.,  37  Minn.  390,  34  N.  W.  738;  Insui^ 
auce  Co.  T.  Shryer,  85  Ind.  362;  Insurance 
Co.  T.  Magnire,  SI  Dl.  S42.   Ordar  affirmed. 


COI^ES  V.  CITY  OF  STILLWATER. 
(Supreme  Court  of  Bflnnewiia.   F6b.  0,  1896.) 

EhIMBST  DOMAIH— RlOHT  TO  COMPSNBATION— 

Psoor  or  Ownshsbip. 
The  charter  of  the  defendant,  rdating  to 
the  condemnation  of  land  for  pabtie  purposeit. 
provides  that  before  payment  of  the  award  to 
the  landowner  he  shall  furnish  an  abstract  of 
title  showing  his  right  thereto,  and  on  bis  fail- 
ure 80  to  do  the  city  council  shall  pay  the  award 
to  the  city  treAsurer  for  tbe  owner,  Xtr,  in  case 
the  city  attorney  shall  certify  that  the  title  is 
doubtful,  the  award  shall  be  paid  to  the  cleric 
of  tbe  district  conrt  for  such  persons  as  show 
themselves  entitled  to  it.  Held,  that  these  pro- 
visioofi  are  valid,  and  that,  in  an  action  agamst 
the  defendant  to  recover  the  amount  of  the 
award,  the  complaint  does  not  state  a  cause 
of  action  if  it  fails  to  show  a  compliance  with 
them  on  the  part  of  the  plaintiff,  or  any  reason 
for  not  10  doing. 
(Syllabus  by  the  Conrt) 

Appeal  from  district  court,  Washington 
county;  W.  C.  Wllllston.  Ju^. 

Action  by  Margaret  Coles  against  the  city 
of  Stillwater.  From  an  order  sustaining  a 
demurrer  to  the  complaint  plaintiff  appeals. 
ACBrmed. 

J.  N.  »earles.  for  appellant.  H,  H.  OlUen. 
for  respondent. 

START,  C.  J.  This  is  an  appeal  by  the 
plaintiff  from  an  order  sustaining  a  demur- 
rer to  her  complaint  The  action  is  for  the 
recovery  from  the  city  of  Stillwater  of  the 
amount  of  two  awards  made  for  tbe  taking 
by  It,  under  condemnation  proceedings,  of 
certain  land  for  a  public  street,  which  tbe 
I  plaintiff  claims  to  own.   The  complaint  al- 
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leged  that  the  plaintifT  wns  tbe  owner  of 
the  land,  the  condemnation  proceedings,  the 
ajDOnnt  of  the  awards,  the  taking  possea- 
Bion  of  the  laud  by  the  dty,  a  demand  for 
payment  of  the  awards  to  her,  and  tbe  re- 
fusal of  the  city  to  pay  them.  But  the  com- 
plaint did  not  allege  that  she  had  ever  fur- 
nished to  the  city  an  abstract  of  title  to  the 
land,  showing  herself  entitled  to  the  awards, 
u  required  by  the  proTlsloas  of  the  charter 
of  the  city,  or  allege  any  reason  why  she 
had  not  compiled  therewith,  or  that  tbe  city 
had  not  complied  with  the  provisions  of  the 
charter  on  Its  part  as  to  the  awards.  The 
trial  court  sustained  the  demurrer  because 
of  such  omlBsions  In  the  allegations  of  the 
complaint.  The  decision  was  correct  The 
provisions  of  the  charter  of  the  city  referred 
to,  so  far  as  here  material,  are  as  follows: 
"Before  payment  of  such  award,  the  owner 
of  snefa  property,  or  the  claimant  of  the 
award,  slmll  furnish  an  abstract  of  the  title 
sbowtng  himself  entitled  to  all  of  tbe  com- 
pensation and  damages  claimed.  In  case  of 
ncfflect  to  furnlsb  such  abstract,  or  if  there 
shall  be  any  doubt  as  to  who  Is  entitled  to 
such  compensation  or  damages,  or  any  part 
thereof,  the  amount  so  awarded  shall  be  by 
the  city  council  appropriated  and  set  apart 
in  the  city  treasury  for  whoever  shall  be  en- 
titled thereto,  and  be  paid  over  whenever 
any  person  shall  show  clear  right  to  re- 
ceive the  same.  *  *  •  This  action  shall 
apply  to  all  cases  of  appropriation  of  private 
property  for  public  use  provided  for  in  this 
chapter."  Sp.  Laws  1881,  c.  92,  subc.  10, 
I  5.  "Whenever,  after  examination  of  tbe 
abstracts  of  title,  of  any  land  or  real  estate 
taJcen,  Injured  or  appropriated,  •  *  •  tbe 
city  attorney  shall  certify  to  tbe  city  coun- 
cil that  he  is  unable  for  any  reason,  to  de- 
termine who  is  the  owner  of  sucb  land  or 
real  estate,  and  entitled  to  receive  such  com- 
pensation or  damages,  said  city  council  shall 
tbereupou  cause  sucb  compensation  *  *  * 
to  be  paid  over  to  the  clerk  of  the  district 
court  of  Washington  county,  for  the  l>eaeflt 
of  such  persons  as  may  show  themselves  en- 
titled thereto."  Sp.  Laws  1887,  c.  6.  {  41. 
*^be  city  council  shall  thereupon  cause  to 
be  paid  to  tbe  owner  of  such  proi>erty  or  to 
his  agent,  the  amount  of  damages  over  and 
above  all  benefits  which  may  have  been 
awarded  therefor,  or  as  soon  as  a  sufficient 
amount  of  the  assessment  shall  have  been 
colleifted  for  that  purpose  or  other  funds 
are  available  therefor;  but  the  claimant 
shall  in  all  cases  furnish  an  abstract  of  title, 
showing  himself  entitled  to  such  damages, 
before  tbe  same  shall  be  paid."  Sp.  Laws 
1881,  c.  50,  «  2.  It  Is  urged  in  behalf  of  the 
plaintiff  that  these  provisions  are  unreason- 
able, if  they  are  to  be  construed  as  barring,' 
unlMS  compiled  with,  tbe  right  of  the  own- 
er of  the  land  to  bring  an  action  for  the 
compensation  awarded  for  tbe  taking  of  bis 
land  for  public  purposes;  that  If  sucb  a 
construction  be  given  to  these  charter  pruvi-  i 


slons.  they  are  unoonstitutlonal.  In  that  they 
deprive  the  landowner  of  that  certain  rem- 
edy in  tbe  laws  for  all  Injuries  or  wrongs 
wblcb  he  may  receive  in  his  person,  proper- 
ty, or  character  as  guarantied  by  our  bill  of 
rights.  Const  art.  1,  S  8.  Tbe  provisions 
of  tbe  charter,  wblch  In  effect  require  that 
any  person  claiming  the  award  shall  fur- 
nish an  abstract  of  his  title  to  the  property 
taken,  to  tbe  end  that  the  city  officers  char- 
ged with  that  duly  may  intelligently  Investi- 
gate and  determine  bis  right  to  the  award, 
and.  In  case  of  doubt  as  to  tbe  title,  further 
require  that  the  city  council  shall  appropri- 
ate and  pay  over  to  tbe  city  treasurer  or 
clerk  of  the  district  court  tbe  amount  of  tbe 
award  for  tbe  owners  of  tbe  land,  are  not 
only  reasonable,  but  are  necessary  for  tbe 
protection  both  of  the  city  and  such  owners. 
After  the  amount  of  the  award  is  so  appro- 
priated and  paid  over,  tbe  custodian  thereof 
holds  the  fund  in  trust  for  such  owners. 
The  plaintiff's  light  to  take  appropriate  pro- 
ceedings, to  which  tbe  custodian  and  all 
other  claimants,  if  any  there  be,  are  parties, 
to  have  the  fund  paid  to  her,  is  not  Im- 
paired by  these  provisions.  Upon  the  fail- 
ure of  plaintiff  to  furnish  the  abstract  show- 
ing herself  entitled  to  tbe  award,  or  on  the 
certificate  of  the  city  attorney  that  be  was 
nnable  to  determine  who  was  tbe  owner  of 
the  land,  It  was  the  duty  of  the  council  to 
pay  over  tbe  amount  of  tbe  award  to  such 
custodian.  And  to  permit  the  plaintiff  to 
recover  in  this  action  from  the  city  an 
amount  equal  to  the  award,  without  show- 
ing a  compliance  on  her  part  with  the  char- 
ter, or  a  failure  on  tbe  part  of  the  city  so 
to  pay  over  to  the  custodian  such  fund, 
might  result  In  the  city's  having  to  pay  for 
the  land  twice.  A  Judgment  In  favor  of  the 
plaintiff  in  this  action  would  not  be  a  bar 
to  proceedings  by  other  claimants  against 
tbe  custodian  to  have  the  fund  paid  to  them. 
The  provisions  of  the  defendant*8  charter 
here  in  question  are  reasonable,  of  practical 
value,  and  valid;  and  the  complaint,  failing 
to  show  either  a  compliance  therewith  by  the 
plaintiff  or  any  reason  for  not  so  doing,  does 
not  state  a  cause  of  action.   Order  affirmed. 


SCHULT2  V.  BOWER. 
(Supreme  Court  of  Minnesota.    Feb.  6,  1896.) 
ADJOININO   LANDOWKBItll  —  Latbral  Scppobt  — 

DaHAGBS — IlTSTBUCTIOKS. 

1.  The  defendant  made  an  excavation  on 
his  land,  which  coiised  the  soil  of  the  adjoining 
land  of  the  plaintiff  to  fall  into  it.  Hrfd,  follow- 
ing SchDltz  V.  Bower  (Mum.)  59  N.  W.  631, 
that  tbe  measure  of  the  plaintlff'B  damages  is 
not  the  depreciation  of  her  land  by  reason  of  the 
existence  of  the  excavation  on  lie  defendant's 
land,  hut  the  diminution  of  tbe  value  of  the 
plaiotifTs  land  by  reason  of  the  falhog,  caving, 
or  washing  of  the  soil  of  her  land  as  the  nat- 
ural  result  of  removing  its  lateral  support 

2.  Brid,  further,  that  the  trial  court  In  thla 
i  case  L-orrectly  applied  tbis  rule  in  its  mlings  up- 
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on  the  admission  of  evidence  and  in  its  cbarge 
to  the  iurT. 

3.  Held,  following  Davidson  v.  Railway  Co., 
24  N.  W.  324,  34  Minn.  51,  that  It  Is  not  error 
to  refuse  to  give  instmctionfl.  thougli  correct,  at 
the  request  of  a  partj,  when  they  have  been 
amply  covered  in  the  general  charge,  and  that 
for  this  reason  the  soecial  requests  of  the  de- 
fendant in  this  case  were  properly  refused  or 
modified. 

4.  Evidence  considered,  and  held  to  sustain 
the  verdict. 

(Syllabus  by  the  Ckiurt) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Robert  Jamison,  Judge. 

Action  by  Katherlne  Schultz  against  John 
S.  Bower.  Verdict  for  plalntift.  From  an 
order  refaring  a  new  trial,  defendant  ap- 
peals. Affirmed. 

Little  &  Nnnn.  for  appellant  M.  0.  Brady. 

for  respondent. 

START,  C.  J.  This  acUon  is  for  the  re- 
covery of  damages  sustained  by  tbe  plain- 
tiff by  reason  of  tbe  defendant's  removal 
of  tbe  lateral  support  of  her  soil  from  the 
adjacent  land.  The  law  of  this  case,  in- 
cluding tbe  measure  of  damages,  was  set- 
tled by  the  decision  of  this  court  on  the 
former  appeal  of  tbe  case.  Scbultz  v.  Bow- 
er, 59  N.  W.  631.  Upon  a  new  trial  of  the 
cause  In  the  district  court,  the  liability  of 
the  defendant  was  conceded,  but  he  insisted 
that  the  damages  were  only  nominal.  Only 
tbe  question  of  damages  was  litigated,  which 
were  assessed  by  tbe  jury  In  the  sum  of 
$450.  The  defendant  appealed  from  an  or- 
der denying  his  motion  for  a  new  trial. 

1,  The  defendant's  assignments  of  error 
Nos.  1  and  2  are  to  tbe  effect  that  the  court 
erred  In  OTerniling  his  objections  to  a  ques- 
tion to  tbe  witness  Goldsborough,  and  also 
one  to  the  plaintiff,  for  the  reason  that  nei- 
ther question  excluded  any  depreciation  of 
the  plaintiff's  land  by  reason  of  the  fact  of 
tbe  existence  of  the  excavation  on  the  defend- 
ant's land.  The  question  to  Goldslwrougb 
was,  "What  would  be  the  market  value  of 
tiAa  land  at  the  time,  if  there  had  been  no 
caving  or  washing  or  sloughing  off  of  tbe 
soil  Into  the  pit  of  defendant's  land?"  It 
is  plain  upon  the  face  of  this  question  that 
It  does  not  include  any  depreciation  in  tbe 
plaintlfTs  land  by  the  mere  fact  of  tbe  ex- 
istence of  the  excavation  on  the  plaintiff's 
land.  And,  further,  when  tbe  objection  was 
made,  the  court  In  its  ruling  said,  "Taking 
into  consideration  the  fact  that  the  pit  was 
there,  he  may  answer."  This  left  no  pos- 
sible doubt  as  to  the  scope  of  the  (|uestion, 
and  the  nillng  was  correct.  The  question  to 
the  plaintiff  was  In  these  words:  "Q.  Now, 
you  may  state,  Mrs.  Scbultz,  what  the  value 
of  that  land  would  be  now,  provided  there 
wasn't  any  washing  away  or  caving  away 
of  your  land,  as  described  here,  into  the 
pit  dug  on  defendant's  land?  A.  $2,000  per 
acre.  Q.  Well,  what  do  you  say  is  its  mar- 
ket  value  In  the  condition  it  Is  now,  tak- 
ing into  consideration  the  washing  awuy  and 


the  state  your  land  Is  In.  witb  the  excava- 
tion on  defendant's  land?"  (Objected  to  as  In- 
competent, Irrelevant,  and  Immaterial.  Over- 
ruled. Exception.)  "A.  About  $1,900  per 
acre,"  This  question  was  technically  objec- 
tionable, but  it  is  manifest  from  the  subse- 
quent questions  and  answers  to  and  by  the 
plaintiff  that  she  did  not  Include  In  her  es- 
timate of  the  depreciation  of  her  land  any 
diminution  In  its  value  caused  by  tbe  exist- 
ence of  the  pit  on  tbe  defendant's  land  ex- 
cept as  it  was  the  cause  of  the  caring  or 
washing  of  her  own  land;  hence  the  ruling 
complained  of  was,  at  most,  harmless  error. 
These  questions  and  answers  are  as  follows: 
"Q.  How  much  did  you  consider  that  that 
excavation  depr'^'Iated  the  value  of  the  prop- 
erty ?  A.  Well,  as  long  as  It  didn't  interfere 
with  my  land—  Q.  Well,  never  mind,  I  am 
talking  of  the  present  time.  A.  $100."  Re- 
direct examination:  "Q.  In  answering  that 
question,  you  may  explain  what  you  mean 
when  you  say  tbe  excavation  depreclatett 
the  property;  explain  to  the  Jury  what  you 
mean  by  that.  A.  From  breaking  down  my 
land,  —  from  my  land  breaking  down.  Q. 
Dispossess  your  mind,  Mrs.  Schultz,  of  any 
depreciation  In  the  value  of  your  property 
that  Is  caused  or  that  Is  attributable  directly 
to  the  excavation  oo  tbe  defendant's  land; 
how  much,  then,  would  you  say  that  your 
land  was  depreciated  In  value  solely  by  the 
faUlng  of  this  soil,— the  loss  of  this  soil?  A. 
Well,  the  loss  of  tbe  soil  Is  $100  an  acre. 
Q.  That  is,  you  mean  to  say,  Mrs.  Schultz, 
that  by  tbe  falling  of  this  Uttle  strip  of  soil 
it  would  depreciate  the  market  value  of  your 
property  Just  $100  an  acre?  A.  Yes,  sir." 

2.  Tbe  defendant's  assignments  of  error  3 
to  7,  Inclusive,  relate  to  Instructions  given  to 
the  jury  by  the  trial  court,  and  to  its  re- 
fusal to  give  tbe  defendant's  third  and 
fourth  requests,  and  to  the  modification  of 
bis  fifth  request.  These  assignments  are 
evidently  based  upon  a  misapprehension  of 
the  Instructions  actually  given  by  the  trial 
court,  for  the  objection  which  the  defend- 
ant's counsel  makes  to  them  is  that  they  did 
not  eliminate  from  the  assessment  of  the 
damages  to  plaintiff's  land  the  depreciation 
caused  solely  by  the  existence  of  the  excava- 
tion on  the  defendant's  land.  The  record 
answers  the  defendant's  complaint.  We 
quote  the  here  material  portions  of  the 
charge  of  the  court:  "Where  one,  by  dig- 
ging In  his  own  land,  causes  the  adjoining 
land  of  another  to  fall,  the  actionable  wrong 
Is  not  the  excavation,  but  the  act  of  allow- 
ing the  other  land  to  falL  Hence,  the  meas- 
ure of  damages  Is  tbe  diminution  in  the 
value  of  the  land  by  reason  of  the  falling  of 
the  soil,  and  It  is  immaterial  whetber  this 
falling  be  called  'caving*  or  'washing.'  pro- 
vided it  is  the  natural  and  proximate  result 
of  removing  the  lateral  support.  So,  ap- 
plying that  rule  In  this  case,  yon  will  de- 
termine what  tbe  value  of  the  plaintiff's 
land  was  with  tbe  excavation  there,  before 
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tbere  bad  been  any  breaking  off  or  caTlng  of 
her  land,  and  then  yon  will  determine  the 
ralQe  of  the  plaintiff's  land  witb  the  excava- 
tioD  tbere  after  the  breaking  off  and  caving 
of  ber  land,  and  the  difference  between  the 
two  wlU  be  the  measure  of  her  damages." 
In  reply  to  a  question  by  a  juror,  the  court 
further  said  to  the  Jury:  "Ton  are  to  de- 
termine what  the  value  of  the  property  im  in 
its  present  condition,  then  you  are  to  deter- 
mine what  Is  the  value  with  the  excavation 
tbeie,  witbont  any  caving  or  falling  of  the 
plaintiff's  land,  and  the  difference  would  be 
tbe  measure  of  damages.  I  think  the  Jury 
nnderstand.  [The  plaintiff  is  entitled  to  re- 
cover for  the  act  of  the  defendant  In  ucavat- 
ing,  if  tbe  lateral  support  was  removed  and, 
u  a  conseqnence  of  the  removal  of  the  later- 
al snpport,  her  land  was  precl]^tated  into 
tbe  excavation.]"  The  part  In  bradcets  was 
ncepted  to  by  the  defendant  The  charge 
as  to  the  plalntUTs  damages,  taken  as  a 
vbol^  was  a  concise  and  correct  statement 
of  the  law  as  laid  down  by  this  court  upon 
tbe  fbrmer  appeaL  Tbe  third  and  fourth 
requests  of  the  defendant,  which  were  re- 
fused, and  the  part  omitted  by  the  court  In 
tbe  fifth,  were  to  the  effect  that  In  sssmb- 
Ing  the  damages  tbe  Jury  iriiould  exclude  any 
d^redation  In  the  plaintiff's  land  cansed 
solely  by  the  existence  of  the  excavation  on 
tbe  defendant's  land.  This  proposition  was 
included  In  the  general  charge  of  the  court, 
and  so  much  of  the  defendant's  requests  as 
be  was  entitled  to  have  given  were  substan- 
tially given  in  language  quite  as  clear  as 
tliat  of  the  requests.  The  trial  court  is  not 
bound  to  repeat  Its  Ine^ctions,  or  give  re- 
qaests,  although  they  correctly  state  the 
law  of  the  case.  In  tbelr  exact  language. 
To  do  sok  in  many  cases,  would  tend  to  con- 
fnae  and  mislead  a  Jury,  instead  of  helping 
tbem.  It  Is  not  error  to  refuse  a  special 
request  for  instmctlons  to  the  jury,  If  it 
bas  been  substantially  and  fairly  covered  bj 
tbe  gmeral  charge  of  the  court.  Davidson 
T,  Bsllway  Go^  81  Minn.  61,  24  N.  W.  3S4. 
The  trial  court  did  not  err*  either  In  its 
diarge  w  refusal  to  charge. 

&  Tlie  remaining  assignments  of  error  are 
to  tbe  effect  that  tbe  verdict  is  not  sustained 
by  tbp  evidence.  The  contention  of  tbe  de- 
fnidant  is  Uiat,  under  the  evidence,  the 
^Itttlff  was  entitled  only  to  nominal  dam- 
axes.  The  evidence  warranted  tbe  jury  In 
Ktvhiic  substantial  damages,  and  the  verdict 
Is  not  so  manifestly  against  the  weight  of 
U>e  eridenee  as  to  Justify  tis  in  interfering 
vltb  It  OrdCT  affirmed. 


VBLINB  V.  DAHLQUI8T. 
(RnpntDe  Conrt  of  Minnesota.   Feb.  6,  ISDd.) 

Res  JirniCATA. 
A  former  judemeot  against  the  defend- 
ut  and  in  favor  of  the  plaintiff  considered,  and 
Md  to  be  a  bar  to  thiB  action. 
(Srllabfls  by  the  Court) 


Appeal  from  district  court  Bamsey  coun- 
ty; John  W.  WllUs,  Judge. 

Action  by  NUs  J.  Veline  against  Andrew 
Dahlquist  Judgment  for  defendant  From 
an  order  denying  a  new  trial,  plaintiff  ap- 
peaJs.  Affirmed. 

Humphrey  Barton,  for  appellant  John  H. 
Ives,  for  respondent 

STAKT,  C.  J.  On  the  16th  day  of  Febru- 
ary, 1894.  the  parties  bereto  entered  into  a 
written  contract  whereby  .the  defendant 
agreed  to  sell  and  convey  to  tbe  plaintiff, 
upon  tbe  performance  by  him  of  the  con- 
ditions of  the  contract  on  his  part  the  fol- 
lowing described  [>er8onal  property:  "All 
the  wooden  furnitures,  mirrors,  bedclothes, 
linen,  chamber  furniture,  all  kitchen  furni- 
tures, dishes,  silverware,  stoves,  everything 
except  furnitures  and  other  articles  now  In 
tbe  two  private  rooms  of  the  sidd  party  of 
tbe  flrfct  part,  and  according  to  inventory 
list  hereto  attached,  all  now  being  in  the 
building  numbered  887  SiUey  street  St  Paul. 
Minn.;  also,  all  the  bar  fixtures,  wooden 
fixtures,  safe,  cosh  re^ster,  eto..  according 
to  InventoiT  list  hereto  attached,  all  now 
b^ng  In  tbe  one-st(«y  bri<^  buUdlng  num- 
bered 886  Sibley  street,  8t  Paul,  Minn.; 
also,  liquors,  <dgars,  coal,  wood,  eatables,  to 
tbe  wholesale  value  of  seven  hundred  fifty 
^60.00)  dollars,  now  stored  at  tbe  above- 
mentiwed  places."  April,  ISM,  the  plain- 
tiff brought  an  action  against  ttie  defmdant 
for  tbe  recovery  of  the  possession  <tf  idl  of  Uie 
above-desCTibed  perscmal  property,  or  for  its 
value  in  case  a  delivery  thereof  could  not 
be  had,  and  in  his  complaint  alleged  that  he 
was  and  ever  since  March  21.  ISM,  bad  been, 
the  owner  and  entitled  to  the  immediate 
possession  of  sll.of  the  personal  property, 
describing  It  as  set  forth  In  tbe  contract, 
and  that  the  value  of  tbe  "liquors,  cigars, 
coal,  wood,  and  eatables"  was  the  sum  of 
$750,  and  that  the  balance  of  such  property 
was  of  the  value  of  |1,000.  The  complaint 
farther  aliped  that  tbe  plaintiff  became  the 
owner  of  the  property  by  virtue  of  such 
contract,  a  copy  of  which,  marked  "EjXhib- 
It  A,"  was  made  a  put  of  tbe  comi>Iaint 
and  that  be  performed  all  the  conditions 
thereof  on  bis  part  on  March  21,  18&4,  uid 
thereby  became  the  owner  of  all  the  personal 
property  In  the  conbact  mentioned,  and  then 
in  the  possession  ctf  the  defendant;  tiiat  he 
demanded  all  of  tbe  property  from  tbe  de- 
fendant which  was  refused.  Attached  tu 
the  complaint  was  an  itemised  list  of  a  part 
of  such  property,  marked  "Bxhlblt  B."  Tbe 
"liquors,  cigars,  coal,  wood,  and  eatables" 
were  not  described  in  such  list:  but  the 
complaint  alleged  that  the  exhibit  did  not 
itemise  all  of  the  articles  of  personal  prop- 
erty, and  did  not  contain  all  of  the  same, 
for  the  reason  that  the  plaintiff  was  unable 
to  more  particularly  describe  the  property. 
The  complaint  also  alleged  thalthe  plaintiff 
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had  been  damaged  by  reasoD  of  the  refusal 
of  the  defendant  to  turn  over  to  him  the 
personal  property  tn  the  sum  of  ¥500,  and 
concluded  with  a  prayer  for  Judgment,  In 
these  words:  "PlaJntltT  demands  judgment 
for  the  Immediate  posaesalon  of  said  prop- 
erty, and  all  of  the  same,  and  that,  in  case 
the  same  cannot  be  delivered  to  this  plain- 
tiff, that  then  this  plaintiff  have  judgment 
against  the  defendant  for  the  value  of  said 
property,  or,  In  case  of  delivering  of  part 
only,  then  plaintiff  have  Judgment  for  the 
value  of  the  .part  so  not  delivered;  that 
plaintiff  also  have  Judgment  against  the  de- 
fendant for  the  sum  of  five  hundred  dollars 
damages,  in  addition  to  the  value  of  said 
peraoual  property,  if  the  same  Is  not  turned 
over  to  plaintiff;  that  plaintiff  have  such 
other  and  further  relief  as  to  the  court  shall 
seem  just  and  equitable,  and  for  his  costs 
and  dlBbursements  herein."  The  answer  of 
the  defendant  to  this  complaint  admitted 
that  be  signed  the  contract,  a  copy  of  which 
was  attached  to  the  complaint,  but  alleged 
that  be  was  induced  to  do  so  by  the  fraud 
of  the  plaintiff.  It  also  admitted  the  de- 
mand for  the  property,  and  put  tn  issue, 
the  other  allegations  of  the  complaint.  Up- 
on a  trial  of  the  Issues  thus  formed,  the 
plaintiff,  on  June  1.  18D4.  obtained  a  verdict 
to  the  effect  that  he  was  the  owner  and  en- 
titled to  the  possession  of  all  the  property 
described  Id  List  B,  attached  to  the  com- 
plaint, and  that  the  value  thereof  was  $1,- 
000.  Judgment  was  entered  upon  this  ver- 
dict In  favor  of  the  plaintiff,  September  11, 
1884.  On  August  10,  1894,  the  plaintiff  com- 
menced the  present  action,  and  alleged  In 
bis  complaint  that  the  parties  entered  Into 
a  contract  for  the  exchange  of  certain  prop- 
erty. A  true  copy  of  this  contract,  marked 
"Exhibit  A."  is  made  a  part  of  the  com- 
plaint, and  is  the  identical  contract  a  copy 
of  which  was  made  a  part  of  the  complaint 
In  the  former  action.  The  complain!  also  al- 
leges that  the  plaintiff  has  performed  all  of 
the  conditions  of  the  contract  on  bis  part 
but  that  the  defendant  refused  to  set  apart 
for  and  deliver  to  the  plaintiff  the  "liquors, 
cigars,  coal,  wood,  and  eatables"  described 
Id  the  contract;  that  he  has  demanded  the 
same  of  the  defendant  who  has  refused  to 
deliver  them,  or  any  part  thereof,  to  the 
plaintiff,  tt  further  alleges  the  value  of  the 
proprrty,  the  plaintiff's  damages  In  the  prem- 
ises, and  demands  Judgment  accordingly. 
The  defendant  by  his  original  and  supple- 
mental answers,  alleged  that  the  cause  of 
action  alleged  Id  the  complaint  In  this  case 
is  a  part  of  the  cause  of  action  In  the  former 
suit  and  set  up  the  former  action  and  Judg- 
ment as  a  bar  to  this  action.  Upon  the  trial 
it  was  admitted  that  the  contract  referred 
to  In  the  pleadings  in  this  case  is  the  sam^ 
contract  referred  to  in  the  pleadings  In  tfa^ 
former  action,  and  that  before  the  coj^ 
meneement  of  the  first  action  a  demand  v^.  ' 
made  for  each  and  all  of  the  property, 


at  one  time  and  place,  and  there  was  a  gen- 
eral refusal  to  give  any  and  alL  The  JudR- 
ment  In  the  former  action  was  admitted, 
and  the  defendant  gave  in  evidence  the  Judg- 
ment roil  therein,  including  the  complaint, 
answer,  reply,  verdict  and  Judgment;  also, 
a  satisfaction  of  the  Judgment.  Other  than 
this,  neither  party  gave  any  evidence  as  to 
what  was  actually  litigated  in  the  former 
action.  The  trial  court  found  the  allega- 
tions of  the  original  and  supplemental  an- 
swers to  be  true,  and  ordered  Judgment  for 
the  defendant  on  the  merits.  Prom  an  or- 
der denying  bis  motion  for  a  new  trial,  the 
plaintiff  appealed. 

A  Judgment  on  the  merits  constitutes  an 
absolute  bar  to  a  second  suit  for  the  same 
cause  of  action,  and  is  conclusive  between 
parties  and  privies,  not  only  as  to  every 
matter  which  was  actually  litigated,  but  also 
as  to  every  matter  which  might  have  been 
litigated,  therein.  Bazllle  v.  Murray,  40 
Minn.  50.  41  N.  W.  238:  Swank  v.  Railway 
Co.  (Minn.)  63  N.  W.  1088.  Thus,  a  former 
Judgment  in  replevin  Is  a  bar  to  an  action 
in  trover  for  the  same  property,  and  con- 
versely. Hardin  v.  Palmerlee,  28  Minn.  450, 
10  N.  W,  773;  Hatch  v.  Ooddington,  82  Minn. 
82,  Id  N.  W.  393.  That  the  claim  of  the 
plaintifT  tn  this  action  for  damages  because 
the  defendant  did  not  set  apart  for  and  de- 
liver to  him  the  "liquors,  cigars,  coal.  wood, 
and  eatables"  described  In  the  contract  of 
the  parties,  was  included  in,  and  was  a 
part  of,  his  claim  in  the  original  action,  in 
perfectly  patent  upon  a  comparison  of  the 
complaints  in  the  two  actions.  The  contract 
upon  which  the  plaintiff's  claim  In  both  cases 
rests  is  the  same.  There  was  but  one  de- 
mand and  refusal  for  the  entire  property  de- 
scribed in  the  contract,  and  in  tbe  first  ac- 
tion the  plaintiff  claimed  to  recover  posses- 
sion of  the  entire  property,  or  its  value,  and 
his  damages  by  reason  of  the  defendant's 
breach  of  his  contract  There  was  no  ob- 
jection In  the  first  case  that  there  was  any 
misjoinder  of  causes  of  action,  but  an  an- 
swer to  the  merits  was  served.  There  is 
nothing  upon  the  face  of  the  record  in  th(> 
former  action  to  show  that  tbe  plaintlfTK 
entire  cause  or  causes  of  action  growing  out 
of  the  contract  were  not  litigated.  It  is  true 
that  the  jury  did  not  give  the  plalutlff  a 
verdict  for  all  that  he  claimed  in  his  com- 
plaint, but  this  does  not  change  the  Issues 
in  the  former  case,  or  prove  that  tbe  plain- 
tiffs claim  in  that  action  for  the  "liquors, 
cigars,  coal,  wood,  and  eatables."  or  their 
value,  or  bis  damages  for  the  defendant's 
refusal  to  deliver  them  to  him,  was  not  or 
might  not  have  been,  litigated  therein.  The 
plaintiff  asserts  tn  his  brief  that  the  court  In 
the  first  action  held  that  the  plaintiff  could 
pot  recover  for  the  Itoma  of  property  in- 
volved lu  this  action,  bnt  there  is  no  evi- 
dence in  this  case  that  such  was  the  fact 
that  the  claim  was  not  submitted  to  the 
V'ifS'  court  In  this  case  correctly 
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beld.  apmi  the  record  berefn.  that  the  Judg- 
ment Id  the  fonner  action  was  a  bar.  Or- 
der affirmed. . 


FIDBIiITT  9t  OASUALTT  GO.  OP  NEW 
YORK  T.  LAWLOR  et  aL 

fSnpreme  Court  of  MinncBota.    Feb.  7,  1896.) 

FiDKUTT    IXSCHANCR— UOUKTBH    BoifD—  StaTDTB 

OP  Frauds— DiscHARGB  or  Sdrstibb. 

1.  Bel4  in  this  case  that  the  counter  bond 
nied  npon  was  a  continuing  one,  and  bound  the 
defendants  to  indemnifjr  plaintiff  against  loos  by 
reason  of  its  guannt7  to  the  elerator  company 
of  the  fidelity  of  L,,  not  only  for  the  original 
time  of  one  year,  but  for  any  renewal  or  exten- 
aion  thereof. 

2.  The  appointment  of  L.  as  receiving  agent 
at  Kindred  was  u  special  one,  as  to  place;  but 
when  the  defendants  were  notified  of  toe  change 
of  place  of  the  serrice  of  L.  to  Clifford,  and  con- 
sented thereto  by  thdr  letter  exprcsaing  their 
wiUingneas  to  ranain  on  the  bond,  they  became 
liable  thereon. 

3.  A  promise  A  A.  to  indemnify  0.  against 
lo«  by  becoming  responsible  for  D.'s  faithful 
performance  of  his  doty  to  B.  ia  not  within  the 
statate  of  frauds. 

4.  The  caw  of  Casualty  Go.  t.  Bickhoff 
fMinn.)  65  N.  W.  351,  followed,  to  the  effect  that 
the  complaint  aUegea  a  default  lo  the  condition 
of  the  bond. 

(Syllabus  by  the  Gonrt.) 

Ainieal  from  district  court,  Hennepin  coua- 
ty;  G.  B.  Emiott  Judge. 

Action  by  the  Fidelltr  &  Casualty  Company 
ct  New  Tork  against  W.  L.  lawlor  and  oth- 
m  on  a  bond.  From  a  Judgment  overmllng 
a  demurrer  to  the  complaint,  defendant  M. 
Breslauer  appeals.  Affirmed. 

A.  D.  Smith,  for  appellant  Van  Foaaeu  & 
Frost,  for  respondent. 


BUCK.  J.  On  or  about  the  6tb  day  of  Au- 
gust. 1801.  the  Carglll  Elevator  Company,  in- 
teodUag  to  employ  <me  W.  L.  Lawlor  as  Its 
agent  In  receiving  grain  at  its  elevator  and 
warehouse  at  Kindred,  N.  D..  for  one  year, 
befrtnainir  on  the  5th  day  of  August.  1891, 
the  PWrflty  &  Casualty  Company  of  New 
YoA,  tar  a  consideration  paid  to  It,  gave  a 
bond  of  Indemnity  to  the  Canrill  Elevator 
G(»npeny  against  all  acts  tnvdvlng  fraud  or 
dishonesty  on  the  part  of  said  Lawlor.  To 
indemnify  the  Flddity  &  Gaanalty  Company 
for  its  liability  incurred  by  giving  such  bond, 
the  defendant  W.  L.  Lawlor  as  principal,  and 
the  appellant  and  another  person  as  sureties, 
on  the  10th  day  of  August,  1891.  executed  a 
counter  bond  to  the  Fidelity  &  Casualty  Com- 
pany, which  is  set  forth  in  the  complaint  in 
fall,  and  which  Indemnifies  the  Casualty  Com- 
pany for  its  liability  Incurred  by  giving  such 
bond.  There  Is  no  limit  of  time  specified,  in 
eii»reaB  terms,  as  to  when  the  liability  of  the 
defoidants  herein  should  cease.  The  pre- 
miuuf  was  paid  by  the  Cargill  Elevator  Com- 
pany to  the  Fidelity  &  Casualty  Company  for 
ooe  year  from  August  6.  1891.  It  is  further 
alleged  in  the  complaint  that  at  the  end  of 


that  year,  the  defendant  W.  L.  Lawlor  bar- 
ing requested  the  Fidelity  &  Casualty  Com- 
pany to  renew  Its  bond  of  Indenmlty  for  Law- 
lor, In  his  capacity  as  such  receiving  agent 
for  the  elevator  company  at  Clifford,  N.  D., 
for  a  year,  commencing  August  6,  1892,  the 
Fidelity  &  Casualty  Company  notified  the  de- 
fendant sureties  of  said  request,  and  they  sig- 
nified their  Intention,  by  letter  to  this  plain- 
tiff, to  continue  on  the  counter  bond  to  the 
Fidelity  &  Casualty  Company.  The  com- 
plaint also  contains  similar  allegations  as  to 
the  subsequent  year.  We  think  the  counter 
bond  sued  upon  is  a  continuing  one,  and 
bound  the  defendants  to  indemnify  plaintiff 
against  loss  by  reason  of  its  guaranty  to  the 
elevator  company  of  Lawlor's  fidelity,  not 
merely  for  the  original  time  of  one  year,  but 
also  for  any  renewal  or  extension  thereof; 
and  therefore.  If  Lawlor  had  continued  to  act 
In  his  capacl^  as  receiving  agent  of  the  ele- 
vator etmpany  at  Kindred,  the  defendanta 
would  be  liable  on  the  same  bond  for  Law- 
lor's default  DavlB  v.  Wells,  104  U.  S.  158. 
We  also  think  that  Lawlor's  appointment  as 
receiving  agent  at  Kindred  was  a  special  one, 
as  to  place,  but  the  defendants  were  notified 
of  the  change  of  place  of  Lawlor's  Service,  and 
consented  thereto  by  their  letter  expressing 
their  willingness  to  remain  on  the  bond.  The 
defendants'  pro  jaise  to  Indemnify  the  plaintiff 
against  loss  by  becoming  re^MusIble  for 
Lawlor's  faithful  performance  of  his  duty  to 
the  elevator  company  is  not  within  the  stat- 
ute of  frands.  Ooetz  v.  Foos,  14  Minn.  265 
(GU.  196);  Browne,  St  Frauds,  161,  162.  As 
the  defendants  consented  to  continue  on  the 
counter  bond  after  Lawlor's  transfer  from 
Kindred  to  Clifford,  it  constituted  a  waiver  of 
any  right  they  might  otherwise  have  had  to 
claim  that  th^  were  released  by  reason  of 
the  change  In  Lawlor's  place  of  service.  That 
the  complaint  alleges  a  default  In  the  condi- 
tions of  the  bond  is  conclusively  determined 
in  the  case  of  Casualty  Co.  v.  Elckboff  (MlnnO 
65  N.  W.  351.  The  order  overrollng  the  de- 
murrer Is  therefore  affirmed. 


BOARD  OF  COM'BS  OP  HENNBPIN 
COUNTY  \  STATE  BANK  et  aO 
(Supreme  Corn  of  .Minnesota.    Feb.  7,  1896.) 
County  DspoaiTAKi — Actiok  oh  Bond— DarsNss. 

The  defendant  bank  executed  a  bond  to 
the  plaintiff,  with  its  codefendaots  as  snretlM, 
is  which  it  was  recited  ttiat  the  bank  had  ap- 
plied to  be  designated  a  depositary  of  county 
lands.  The  condition  of  the  bond  was  that  if 
the  bank  was  designated  such  depositary,  pur- 
rniant  to  the  statute,  it  should  pay  on  demand  all 
funds  deposited  with  it  pnranant  to  sucb  designa- 
tion. The  board  of  county  commissioners  desig- 
nated the  bank  buch  depositary,  accepted  and 
apitroved  the  bond,  whioli  was  duly  recorded; 
and  the  count:,  treaisuier.  pursuant  to  suoh  desig- 
nation and  bond,  deposited  county  fun&s  with 
the  bank,  as  a  couLty  depositary.  Held,  in  an 
action  upon  the  bond,  that  the  answer  of  the 
sureties  tlist  the  board  of  county  auditors  never 
conaldered  the  apidicatlon  of  the  bank,  and  never 
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desifcnated  it  as  a  coantT  depositary,  and  that 
they  never  knew  that  the  bond  had  been  ap- 
proved, or  that  the  funds  had  been  deposited  with 
the  bank  in  reliance  thereon,  doea  not  state  a 
defense. 
(SrllabQS  by  the  Court) 

Appeal  from  district  court,  Hennepin  coun- 
ty; SeasTave  Smltb,  Judge. 

Action  by  the  board  of  county  comnilB- 
Blonera  of  Hennepin  county  agulnst  the 
State  Bank  and  others.  From  an  order  over- 
mllng  dantDTO-B  to  the  separate  answm  of 
two  of  tbe  defendants,  plaintiff  appeals. 
Reversed. 

Frank  M.  Nye  and  James  A.  Peterson,  for 
appellant  John  F.  McGee  and  Rea,  Huba- 
chek  St  Healy,  for  resiwndentR. 

START,  O.  J.  Appeal  by  plaintiff  from 
an  order  oveirnling  Its  demurrers  to  tbe  sep- 
arate answers  of  two  of  the  defendants. 
The  action  Is  against  tbe  defendant  bank, 
as  principal,  and  Its  sureties  upon  its  bond 
as  a  depositary  of  county  fimds.  The  here 
material  allegations  of  the  complaint  may 
be  summarized  as  foUows:  That  the  plain- 
tlfT  (tliat  Is,  the  board  of  county  commis- 
sioners of  Hennepin  county),  on  May  23, 
1892,  duly  designated  the  defendant  bank  a 
depositary  of  the  funds  of  the  county,  pur- 
suant to  the  statute;  that  tbe  defendant 
agreed,  among  other  things,  to  pay  interest 
on  all  such  funds  deposited  with  it,  and 
credit  such  interest  on  monthly  balances, 
and  bold  all  such  funds  and  interest  sub- 
ject to  draft  and  payment  on  demand;  that, 
to  secure  the  performance  of  this  agreement 
by  the  bank,  it,  with  its  codcfendants  as 
sureties,  executed  the  bond  required  by  the 
statute  in  such  cases  made  and  provided.  In 
the  sum  of  $100,000,  to  the  plaintiff,  a  copy 
of  which  bond,  marked  "Ex.  A,"  is  made  a 
part  of  the  complaint;  that  the  bond  was 
duly  approved  by  the  plaintiff,  and  filed  and 
recorded  as  required  by  law.  The  recitals 
and  conditions  of  tbe  bond  are  in  these 
words:  "The  condition  of  the  above  obliga- 
tion is  -such  that  whereas,  the  at>ove-a  bound- 
en,  tbe  State  Bank  of  MinneaiioliR,  hte* 
made  application  to  be  designated  a  deposi- 
tary of  the  funds  of  said  county,  and  has 
offered  to  pay  interest  on  such  funds  of 
said  county  as  shall  be  deposited  with  it, 
at  the  rate  of  one  and  one-half  per  cent,  per 
aunum  upon  tbe  monthly  .balances  of  sucb 
deposits,  sucb  interest  to  be  credited  month- 
ly to  said  county:  Now,  therefore,  if  the 
above-t)ounden,  the  State  Bauk  of  Minne- 
apolis, upon  being  designated  as  such  de- 
positary pursuant  to  chapter  124  of  the  (len- 
eral  Laws  of  Minnesota,  1881,  shall  well 
and  truly  credit  such  Interest  on  such 
monthly  balances  to  said  county,  and  Khali 
well  and  truly  hold  sucb  funds,  with  accrued 
Interest,  subject  to  draft  and  payment  at 
all  times  on  demand,  and  shall  well  and  tru- 
ly pay  over  on  demand,  according  to  law,  all 
of  such  funds  which  shall  be  deiraslted  in 


said  bank  pursuant  to  such  designation  and 
said  chapter  124,  as  amended  by  an  act  of 
the  legislature  of  said  state  approved  Marcb 
3rd,  1883,  entitled  'An  act  to  amend  section 
one  of  chapter  one  hundred  and  twenty-four 
of  the  General  Laws  of  1881,  relating  to  the 
deposit  of  public  funds,*  and  all  of  tbe  in- 
terest so  to  be  credited,  then  tbe  above  ot>- 
ligatlon  to  be  void,  otherwise  to  remain  in 
full  force  and  virtue."  The  complaint  fur- 
ther alleges  that  after  such  designation  of 
the  bank  and  tbe  execution  of  the  bond,  and 
pursuant  thereto,  the  county  treasurer  de- 
posited with  the  bank  certain  public  funds 
of  the  county,  and  on  June  27,  1893,  ttiere 
was  on  deposit  by  the  county  treasurer,  in 
the  bank,  pursuant  to  such  designation  and 
agreement,  the  funds  of  the  county  to  the 
amount  of  $64,703.10;  that  payment  there- 
of was  duly  demanded  on  that  day,  of  the 
bank,  and  refused.  The  answer  of  each  de- 
fendant is  the  same,  and  contains  no  de- 
nials, but  alleges  that  the  board  of  auditors 
of  the  county  of  Hennepin  never  acted  upon 
any  application  of  the  bank  to  be  designated 
a  depositary  of  county  funds,  and  that  the 
bank  never  was  designated  by  such  board 
as  sucb  depositary.  The  answer  admits  tbe 
execution  of  tbe  bond,  but  alleges  that  the 
defendant  executed  it  ujwn  the  express 
agreement  that  It  was  not  to  become  opera- 
tive until  the  bank  was  designated  a  de- 
positary of  county  funds,  and  that  the  de- 
fendant never  knew  that  the  bond  was  ac- 
cepted or  approved,  or  was  being  acted  up- 
on, or  that  county  funds  were  deposited 
with  the  bank  in  reliance  upon  the  bond. 

The  ttond  is  a  part  of  the  complaint,  and 
recites  that  the  bank  has  made  application 
to  be  designated  a  depositary,  and  has  of- 
fered to  pay  interest  on  the  county  funds; 
and.  If  it  had  further  recited  that  tbe  bank 
had  been  so  designated,  this  case  would  be 
ruled  by  that  of  Commissioners  v.  Butler, 
25  Minn.  363,  in  which  it  was  held  that  the 
recitals  in  tbe  bond  estopped  the  sureties 
from  denying  that  there  was  no  such  desig- 
nation. The  complaint.  Including  the  recital 
in  this  bond.  Is  to  the  effect  that  the  bank 
applied  to  he  designated  a  depositary;  that 
the  bond  was  given  to  secure  the  faithful 
discharge,  by  the  bank,  in  case  it  was  so 
designated,  of  its  duties  and  obligations  as 
such;  that  It  was  designated  by  the  Imard 
of  county  commissioners;  that  the  t)ond  was 
accepted,  approved,  and  recorded,  and  pur- 
suant to  such  designation  and  bond  the 
county  treasurer  deposited  the  funds  of  the 
county  with  the  bank.  These  allegations 
are  admitted  by  the  answer,  and  the  af- 
firmative fact  alleged  that  the  board  of 
auditors— the  only  body  that  could  legally 
appoint  the  bank  a  depositary— never  did 
designate  the  bank  as  such.  The  demurrer 
admits  this  fact,  and  the  question  for  our 
decision  is  whether  such  fact,  taken  in  con- 
nection with  the  facts  alleged  In  tbe  com- 
plaint, constitutes  a  defense  in  favor  of  the 
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snretlea  on  tbe  bond.  We  answer  tlie  ques- 
tion In  the  negatlTe.  In  the  case  of  Board 
V.  Gray  (Miuo.)  63  N.  W.  636.  we  held,  In 
an  action  upon  a  bond  similar  to  the  one 
here  in  question,  tiiat  the  prorlBlons  of  the 
statute  relating  to  the  designation  of  coun- 
ty depositaries  were  for  the  benefit  of  the 
public,  and  not  for  the  sureties,  and  that, 
where  the  deiKMSltary  was  actually  desig- 
nated by  the  board  of  auditors,  a  failure  to 
comply  with  the  requirements  of  the  stat- 
ute in  making  such  designation  would  not 
affect  the  liability  of  the  sureties;  or,  in  oth- 
er words,  if  the  principal  lu  the  bond  was  a 
de  facto  depositary  of  the  county  funds, 
recognUed  as  such  by  the  treasurer  and 
other  county  officers,  and  the  county  funds 
were  actually  deposited  with  the  principal, 
as  such  depositary,  In  reliance  upon  the 
bond,  the  sureties  were  liable,  In  case  of  de- 
fault in  tbe  conditions  in  the  bond,  although, 
in  law,  the  principal  was  never  designated 
aa  a  depositary.  Public  Interests  would  be 
seriously  Jeopardized  if  the  sureties  upon 
a  county  depositary  bond  could  exonerate 
themselves  from  liability  by  showing  that 
he  was  not  such  de  jure.  It  is  true,  the 
condition  of  the  bond  is  that.  If  the  princi- 
pal shall  be  designated  a  depositary  pursu- 
ant to  the  statute,  the  sureties  shall  be  lia- 
ble for  Its  default;  but  the  regularity  or  le- 
gality of  the  designation  is  not  of  the  sub- 
stance of  the  condition,  for  Its  substance  is 
that  if  the  funds  of  the  county  are  deposited 
with  the  principal,  as  a  depositary,  it  shall 
pay  over  the  money  on  demand.  Deposi- 
taries of  county  funds,  under  the  statute, 
are  quasi  public  officers.  They  are  flnan- 
clal  agents  of  the  county,  and  hold  Its  funds 
In  place  of  the  treasurer.  Tbe  allegations 
of  the  complaint  show  that  the  bank  was 
a  de  facto  depositary,  and  was  recognized 
as  a  lawful  depositary  by  tbe  board  of  coun- 
ty commissioners  and  the  county  treasurer, 
and  the  public  funds  deposited  with  it  In 
reliance  upon  Its  official  bond;  but  it  was 
not  a  de  Jure  depositary,  because  it  was  des- 
ignated by  the  board  of  county  commission- 
er^ and  not  by  tbe  board  of  auditors.  In 
principle,  this  case  falls  within  the  rule  that 
ihe  sureties  upon  an  official  bond,  by  virtue 
of  which  the  officer  has  been  inducted  into 
ufllce.  cannot,  when  called  upon  to  answer 
for  his  official  defaults,  escape  liability  upon 
ilie  ground  that  their  principal  was  not  duly 
elected  or  appointed,  or  did  not  legally  qual- 
ify. Mecbem,  Pub.  Off.  i  341;  2  Brandt, 
Sur.  I  521;  State  v.  Bates,  36  Vt.  387;  Peo- 
ple V.  Evans,  29  Cal.  430;  Byrne  v.  State, 
M  Miss.  68S;  Taylor  v.  State,  51  Miss.  70. 
1q  tbe  last  case  cited  the  officer's  appoint- 
ment was  void,  and  it  was  held  that  the 
Fureties.  when  sued  on  his  official  bond, 
<-ould  not  set  up  the  illegality  of  the  ai>- 
poiDtment  as  a  defense.  So,  in  the  case  at 
liar,  tbe  deslgimtion  of  the  principal  in  the 
bond  aa  a  county  depositary  was  absolutely 
void,  because  made  by  tbe  board  of  county 
V  .66N.w,no.2— 10 


commissioners,  and  not  by  the  board  of 
auditOTs;  still  It  was  in  fact  a  depositary, 
and  was  inducted  into  office,  and  the  coun- 
ty funds  deposited  with  It,  In  reliance  upon 
the  bond,  and  the  fact  that  it  was  not  des- 
ignated such  depositary  by  the  proper  board 
does  not  exonerate  the  sureties  on  tbe  bond. 
Order  reversed. 


HOIiMES  V.  CALHOUN  OOUNTY  et  aL 
(Suprane  Oourt  of  Iowa.    Feb.  14.  1890.) 
iHJUWOTioir  — AuBQUAn  RsHBDr  M.T  Law  — Bdr- 

VA.CB  WATBB— DtUIKAOB. 

1.  lojnnction  will  Ue  to  restrain  the  wrong- 
ful maiDteuance  of  a  drain,  whereby  au  unusual 
amoant  of  surface  water  1b  cast  on  plaintiffs 

Sremisefi.  though  defendant  is  fully  reBpouBible 
nacciaily. 

2.  The  fact  that  an  allefted  unlawful  strac- 
ture  was  completed  peoding  an  action  to  enjoin 
its  constmction  and  maintenance  does  not  affect 
the  right  of  the  court  to  enjoin  its  maintenance. 

3.  The  maintenance  of  a  tile  drain  by  a 
county  along  a  higawav,  which  has  the  effect  of 
discharging  on  plaintitf  s  premiaes  surface  water 
which  would  not  otherwise  hATe  flowed  over 
them,  and  casts  water  on  his  land  in  a  different 
manner  from  that  in  which  it  flowed  before,  to 
his  injary,  iei  actionable,  and  will  be  enjoined. 

Appeal  from  district  court,  Oalhoon  coun- 
ty; Charles  D.  Goldsmith,  Judge. 

Stevenson  &  Lavender,  for  aroellants.  J. 
O.  Kerr,  Cor  i^^Iee. 

KINNE,  J  I.  Plaintiff,  a  landowner  lu 
Calhoun  coun^,  Iowa,  brings  this  action  to 
enjoin  the  county,  its  auditor,  treasurer,  and 
board  of  supervisors,  from  constmctlDg  s 
tUe  drain  upon  and  along  the  highway  ad- 
jacent to  his  premises.  He  avers  that  the 
board  of  supervisors  bad  entered  Into  a  ccm- 
trect  with  a  party  to  construct  such  a  drain 
■along  the  south  line  of  his  land;  that  the 
same  is  so  planned  as  to  drain,  not  only  the 
highway,  but  also  to  carry  off  the  water 
which  accumulates  on  the  land  lying  south 
of  the  highway;  that  the  construction  of  the 
drain,  as  planned,  will  accnmnlate  Immedi- 
ately opposite  [dalntiff's  land,  on  safd  high- 
way, a  much  larger  amount  of  water  than 
would  naturally  accumidate  at  that  place, 
and  would  empty  all  of  said  water,  suddenly 
and  in  large  and  unusual  quantities,  upon  his 
land;  that  said  drain  will  change  the  natural 
flow  of  tbe  water,  and  dlschaige  the  water 
upon  his  laud,  to  his  damage.  He  furiher 
avers  that  there  is  no  lawful  authority  to 
improve  the  highway,  as  there  is  no  fund 
which  can  legally  be  used  to  pay  therefor. 
He  asks  that  an  Injunction  issue,  restniiu- 
ing  the  entering  Into  the  contract  for  the 
construction  of  said  drain,  the  Issuing  of  a 
warrant  to  pay  therefor,  and  the  payment  of 
any  such  warrant,  and  for  other  equitable 
relief.  The  answer  avers  that  the  construc- 
tion of  the  drain  was  necessary  to  render 
the  highway  passable;  that  It  would  empty 
tbe  water  Into  the  natural  outlet;  that  its 
construction  would  not  damage  plaintiff;  that 
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the  county  road  fond  was  not  In  debt;  that  i 
the  tile  tor  said  drain  had  Iwen  paid  tor, 
and  the  work  of  putting  In  the  dzaln  prortd- 
ed  tor;  that  xdalntlff  hae  an  adequate  remedy 
at  law.  The  cause  was  tried  to  the  court, 
and  a  decree  eiitered  enJolnUiK  the  detondant 
county,  and  its  board  of  snpei-vlsors  and  tb^ 
BucceKSon,  from  constructing  or  maintain- 
ing said  drain,  or  any  similar  drain,  "where- 
to the  aurplns  water  will  be  cast  artificially 
on  the  premises  of  plalntl£F,  and  said  detond- 
ants  are  enjoined  and  prohibited  from  per- 
mitting the  water  from  said  drain  from  flow- 
ing upon  said  land  of  plalntlfr."  The  Midltor 
was  also  enjoined  from  Issuing  any  warrants 
on  the  bridge  fund  of  said  county  In  pay- 
ment for  said  drain;  and  the  treasurer,  from 
paying  any  such  warrants.  Defendauta  ap- 
peaL 

2.  It  Is  difficult  to  describe  the  location  of 
the  drain,  with  refwence  to  plaintiff's  prem- 
ises, and  the  land  to  be  drained,  so  as  to 
make  the  sltuatlim  clear,  in  the  absence  of  a 
plat  of  the  premises.  FlalntUTs  dwelling 
house  and  other  buildings  are  situated  upon 
a  public  highway,  which  runs  east  and  west 
The  ground  Immediately  surrounding  them 
Is  high  and  dcy.  Southeast  of  plalntlirs 
ivemises,  and  south  of  the  highway,  there  Is 
a  tract  of  ground  from  which  surplus  water 
flows  through  a  culvert  under  the  highway, 
and  passes  over  phtlntlflTs  land,  flowing  to 
the  east  From  plaintiff's  east  line,  and  ex- 
tending In  a  west  and  northwesteriy  direc- 
tion, are  connected  ponda  or  marshes,  throi^rh 
which  the  water  from  quite  a  territory  west,  ' 
southwest,  and  northwest  of  his  boUdlngs  | 
naturally  flows  through  his  land  north  of 
hla  buildings,  and  after  It  passes  them  It 
takes  a  southeasterly  course  until  It  leaves 
his  premises.  Without  quoting  from  the  erl- 
dence,  It  may  be  said  It  satisfactorily  estab- 
lishes the  fact  that  this  title  drain  would 
run  water  upon  portions  of  plalntlfTs  land 
which  does  not  go  there  naturally;  that  more 
water  would  pass  oym  the  land  east  of  the 
house  than  woold  without  the  drain;  that 
It  would  spread  orer,  and  render  practically 
raluelewB,  about  three  acres  of  plalutltTs 
ground.  The  erldence  also  tends  strongly  to 
show  that,  while  mwe  or  less  \rater  In  these 
ponds  Is  not  drawn  off  through  the  present 
natural  onflet,  this  drain  would  take  off  some 
of  this  water,  whlrh.  without  It.  would  stand 
In  the  ponds,  and  be  taken  up  by  evapora- 
tion, or  would  percolate  Into  the  earth. 

3.  It  is  contended  Uutt  plaintiff  had  an  ade- 
quate remedy  at  law;  that  the  county  was 
solvent,  and  hence  the  plaintiff  might  recover 
any  damages  be  might  sustain,  and  therefore 
was  not  entitled  to  the  aid  of  a  court  of 
e^iuity.  When  this  action  was  commenced, 
the  drain  had  not  been  constructed.  Be- 
tween that  time  and  the  time  of  the  trial 
below,  the  Jraln  had  be«t  completed.  It 
toUows.  then,  that  unless  the  defendants 
were  enjoined  from  permitting  the  water  to 

through  said  drain,  it  would  continue  so 


to  flow,  and  to  run  over  plalntUTs  land.  We 
need  not  determine  whether  the  drain  was, 
in  its  character,  pwmanent  If  permanoot 
then  plaintiff  had  the  right  to  have  the  con- 
tinued flow  of  the  water  restrained;  and.  If 
it  be  considered  temporary,  then  he  should 
not  be  put  to  the  vexatUni  and  expense  of 
bringing  a  suit  for  every  fresh  injury.  In 
either  (4se  an  Injunction  was  proper,  to  re- 
strain the  continuance  of  that  which  amount- 
ed to  a  nuisance.  The  following  authorities 
abundantly  sustain  the  holding  tiiat  in  such 
a  case  an  Injunction  is  a  proper  remedy: 
Uorgan  v.  HiUer,  59  Iowa,  482,  IS  N.  W.  613; 
Ladd  r.  Osborne,  70  Iowa,  M,  44  N.  W.  235; 
Troe  V.  Larson,  84  Iowa,  650,  51  H.  W.  179; 
Bolton  V.  McBhane,  67  Iowa,  207,  25  N.  W. 
135;  Grant  v.  C^w,  47  Iowa,  6S3. 

4.  It  Is  cimtended  that  an  Injunction  should 
not  have  been  granted,  because  the  drain  bad 
In  fact  been  cmistmcted  beftve  the  decree 
was  entered  in  the  district  court  and  the 
warrants  Issued  and  paid.  It  It  be  cwceded 
that  the  decree,  In  so  fiw  as  It  prohibits  the 
auditor  from  Issuing  wamnte  In  payment 
tw  the  construction  of  the  drain,  and  the 
treasurer  from  paring  the  same,  was  Ineffee- 
tual,  still,  in  so  far  as  it  prohibited  the  de- 
fendants from  mtintalning  the  drain,  or  any 
similar  drain  which  would  cast  surplus  wa- 
ter on  plaintiff's  premises,  and  from  thus  cost- 
ing the  water  upon  his  premises.  It  was  prop- 
er,  as  staying  the  continuance  of  the  nuisance 
which  by  their  wrongful  acts  they  had  cre- 
ated. 

5.  We  come  now  to  the  merits  of  this  case. 
We  shall  not  enter  upon  a  discussion  of  the 
evidence.  We  think  it  should  be  found  from 
It  that  tlie  drain  conveyed  watw  over  a  por^ 
tlon  of  plaintiff's  praanlses,  which,  without 
the  drain,  never  flowed  over  his  lands;  that 
Its  effect  was  to  drain  water  from  ponds, 
some  of  which.  In  the  absence  of  this  drain, 
would  stand  in  them  until  evaporated;  that 
it  cast  the  water  upon  sdalntUrs  laud  In  a 
dlfferoit  manner  from  what  tbe  same  would 
naturally  have  flowed  upon  It,  to  his  Injury. 
In  sncb  a  case  the  law  Is  well  settled  in  this 
state  that  the  injury  Is  actionable.  In  view 
of  the  many  eases  wherein  this  subject  has 
been  discussed,  we  need  not  elabcnate  It 
Vannest  v.  Fleming,  79  Iowa,  OCl,  44  N.  W. 
906;  Dorr  v.  Slmerson.  7S  Iowa,  01,  M  N.  W. 
752;  Livingston  v.  McDonald.  21  Iowa.  100: 
Wharton  v.  Stevens,  84  Iowa,  107,  SO  N.  W. 
502;  Collins  V.  City  of  Keokuk  (Iowa)  59  N. 
W.  200;  Williamson  v.  Oteson  (Iowa)  S9  N. 
W.  267;  Stinson  v,  Flshel  (Iowa)  61  N.  W. 
1068.  It  Is  urged  that  this  ease  is.  In  lu 
facta,  like  Williamson's  Case,  In  which  this 
court  affirmed  the  action  of  the  lower  court 
In  dismissing  the  plaintiff's  petition.  In  that 
case  slight  If  any,  damage  was  shown,  and 
It  was  held  plaintiff  was  bound  1^  a  settle- 
ment he  had  made.  In  this  case  no  settle- 
m«it  Is  claimed,  and  all  of  the  teatlnKHiy 
shows  that  the  discharge  of  the  water  from 
the  drain  would  substanlte^  damage  plain* 
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tiflTi  land.  Some  qnostion  Is  made  aa  to  the 
right  of  the  county  to  pay  for  this  drain,  be- 
cause there  was  no  money  in  the  proper  fund. 
As,  in  our  view  o/  the  case,  the  evidence  Jus- 
tified a  decree  for  the  plaintiff,  irrespectlTe 
of  this  contention,  we  give  It  no  consldera- 
tloo.  The  decree  of  the  district  court  is  af- 
Ormed. 


DENZLBR  T.  RIBOKHOFF  et  al. 
(Supreme  Court  of  Iowa.    Jan.  29,  1896.) 

FLBADIKfll— AimtDMIIlT— Dbbo— DaUTBBT— 

flVlDBNCB. 

1.  Whm  plaintiff  claimed  land  by  a  deed 
from  hie  father  to'  himself,  whidi  had  been  de- 
uTered  to  a  tliird  person  until  his  father's  death, 
and  by  an  oral  aKreement  whereby  he  waa  pot 
in  possession  of  the  land,  and  defendant  claimed 
part  of  the  land  as  grantee  of  the  other  heirs, 
allegins  that  said  deed  to  plaintiff  was  roid  for 
want  of  deliTery.  it  was  proper  to  refuse  to  per- 
mit defendant  to  amend  her  pleadings  at  the 
trial  to  allege  that  the  land  was  the  homestead 
of  plaintiff's  father  and  his  wife,  and  that  the 
deed  and  parol  agreement  were  void  for  that 
reason,  as  Code,  i  2689,  permits  amendmentt 
only  when  they  do  not  substantially  change  the 
claim  or  defense. 

2.  Where  the  person  to  whom  a  deed  was 
delirered  testified  that  the  grantor  deposited 
the  deed  with  him.  to  be  delivered  to  the  gnn- 
tor's  BOO  after  the  mntor*s  death,  and  the 
grantor's  wife,  who  nad  Joined  in  the  deed, 
disclaimed  any  Interest  In  tae  land,  and  a  large 
number  of  witnesses  testified  that  the  grantor 
declared  that  he  absolutely  disposed  of  the  {vop- 
er^  to  his  son,  there  was  snffident  evidence  to 
prove  a  legal  delivery. 

Appeal  from  district  coort.  Iowa  county; 
M.  J.  Wade,  Judge. 

This  is  a  suit  in  equity  to  quiet  the  plain- 
tiff's title  to  certain  real  estate.  The  defend- 
ant Emily  L.  RIeckhoff  filed  an  answer  and 
crotts  petition  In  which  she  claimed  to  be  the 
owner  of  two-fifths  of  the  property,  and  she 
demanded  a  partition  of  the  same.  There 
was  a  full  hearing  on  the  merits,  and  a  decree 
was  entered  for  the  plaintiff,  as  prayed  In 
the  jietltlon.  Defendant  Bmily  L.  RIeckhoff 
appeals.  Affirmed. 

Struble  &  Stiger  and  Hedges  &  Rumple,  for 
W^lant  James  H.  Feeneo,  Baker  &  Ball, 
and  S.  H.  Falrall,  for  appellees. 

ROTHROCK,  J.  1.  The  parties  are  chil- 
dren and  grandchildren  of  Jacob  Deuzler,  de- 
cwsed,  wlio  was  a  farmtf,  and  resided  in 
Iowa  county.  He  accnmnlated  quite  a  large 
estates  He  died  In  the  year  1880,  and  left 
surviving  him  his  widow,  Verona  Denzler, 
and  five  children.  The  children  were  the 
plaintiff  horeln,  Jacob  Densler,  and  Hairy 
Oensler,  John  Denzler.  Caroline  ScbUd,  and 
VanMia  RIeckhoff.  It  will  be  observed,  from 
the  nunes  of  the  daughters,  that  they  were 
married  before  the  death  of  their  father. 
Some  years  before  bis  death.  Jacob  Denzler 
divided  his  real  estate  among  some  of  hfs 
chfidreo.  He  and  his  wife  executed  deeds  of 
the  land  be  Intended  tor  his  sons  H«U7  and 
Jobn.  and  delivered  the  same  directly  to 


them.  Hiey  also  executed  a  deed  to  the 
plaintiff  herein  for  the  land  it  was  Intended 
for  him  to  have,  and  at  the  same  time  he 
made  a  will,  in  which  he  provided  a  sup- 
port for  his  wife  in  case  she  survived  him. 
which  support  was  to  be  the  income  or  in- 
terest of  ¥16,000  during  her  life.  It  appears 
that  the  widow  and  the  sons  Jacob  B.  and 
John  and  the  daughter  Caroline  Schlld  have 
been  at  all  times  satisfied  with  the  disposi- 
tion their  fathw  made  of  his  property.  The 
son  Henry  does  not  appear  tp  have  made  any 
open  resistance  to  It,  but  be  and  his  ^er 
Mrs.  Rieckhoff  conveyed  what  they  thought 
was  their  Interest  In  the  land  claimed  by 
plaintiff  to  -the  appellant  Emily  L.  RIeckhoff, 
who  Is  a  daughter  of  Mrs.  Rieckhoff,  and  she 
claims  that  the  land  tn  controversy  was  not 
at  any  time  conveyed  by  Jacob  Denzler  or 
Verona  Denzler  to  the  plaintiff,  nnri  that,  be- 
cause it  was  undisposed  of,  she  Is  now  the 
owner  of  an  undivided  two-fifths  of  it  It 
will  be  observed  that  the  whole  controversy 
turns  on  the  question  whettaor  the  ancestw 
of  these  parties  made  a  valid  emiTeyaiice  of 
tbe  land  to  his  son,  the  plaintiff  herein.  It  Is 
proper  to  say  b^  that  no  claim  la  made  that 
Jacob  Denzler  was  In  any  way  incapacitated 
by  mental  Infirmity,  from  making  sucb  a  dis- 
position of  Us  property  as  he  tlioagbt  proper. 
And  there  is  no  dispute  that  he  and  hia  wife 
executed  a  deed  to  the  plaintiff  for  the  land. 
We  do  not  overlook  the  fact  that  counsel  for 
appellant  claims  that  the  deed  was  void  <m 
account  of  an  Inaccuracy  of  the  scrlvenw  who 
wrote  the  deed,  tn  the  orthography  of  tbe 
wife's  name.  This  is  of  such  slight  Impor- 
tance that  it  is  unnecessary  to  set  it  oat  here. 
The  deed,  <»i  its  face,  is  a  valid  instrument 

2.  The  only  real  question  In  the  case  is 
whether  there  was  a  dellrery  of  the  deed. 
At  the  time  it  was  prepared,  signed,  and  ac- 
knowledged. Denzler  made  bis  last  will  and 
testament  Both  instruments  were  left  for 
some  time  with  the  scrivener  who  prepared 
them,  when  Denzler  called  for  them,  and  took 
them  to  a  bank,  of  which  James  H.  Branch 
was  president  and'  handed  them  to  Branch, 
who  pat  them  in  an  envdope.  sealed  it  and 
it  remained  there  until  after  Denzler  died, 
when  Branch  took  the  envelope  to  the  office 
of  the  clerk  of  the  district  court  where  It 
was  opened,  and  the  derk  filed  the  will  as  he 
was  required  to  do  by  law.  and  Branch  filed 
the  deed  for  record  in  the  recorder's  office.  It 
should  further  be  stated  that  the  plaintiff 
claimed  to  be  tbe  owner  of  the  property  by 
a  verbal  agreement  made  with  his  fiither  be- 
toce  tbe  deed  was  executed,  under  which 
agreement  possession  was  given  to  the  plain- 
tiff, and  improvements  made  on  the  land. 
After  the  trial  had  proceeded  for  two  or 
three  days,  and  the  evidence  had  all  been  In- 
troduced, the  appellant  asked  leave  to  file  an 
amendment  to  her  pleadings;  setting  up  that 
tbe  property  in  controversy  was  the  home- 
stead d  Jacob  Denzlor  and  his  wife,  and  that 
tbe  Terbal  agreement  and  deed  were  toML  for 
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that  reason.  The  plaintiff  ot^ected  to  the 
amendmeot,  and  the  objection  was  snstalned. 
This  rnllng  Is  the  snbjeet  of  complaint.  The 
right  to  make  the  amendmoit  was  founded 
on  sectliHi  2688  of  the  Code,  uaAer  which 
amendments  to  the  pleadings  may  be  made  at 
any  time  to  conform  the  pleadings  to  tta  tactB 
proved,  when  the  amendment  does  not  change 
Bubstantlally  the  <dalm  m  ^ensew  The  ob- 
jection made  to  the  amendment  was  that  It 
<lid  change  rhe  defoue.  We  ttalnic  the  objee- 
tten  was  well  t^ken.  and  that  the  ruling  of 
the  court  was  correct  No  mention  had  been 
made  in  any  pleading  as  to  the  homestead 
right  In  the  land,  until. It  was  sought  to  be 
clamed  by  this  amendment  While  it  is  true 
that  Uie  residence  of  Jacob  Dender  and  his 
wife  was  IncidCTtally  refored  to  in  the  evi- 
dence, yet  whether,  after  the  alleged  cnl  con- 
tract and  deed  were  made,  and  possession  giv- 
en to  the  iflalntlfl,  it  was  such  a  residence  as 
CMistltnted  a  homestead,  was  not  a  question 
in  the  case.  Indeed,  even  the  Incidental  ref- 
erence to  their  remaining  on  the  fimn.  In  the 
family  of  the  plaintiff,  would  render  it  veiy 
questionable  wbeth«:  the  homestead  existed 
at  any  time  after  possession  was  given  to  the 
plaintur.  The  amendment  was  not  founded 
upon  fActs  which  were  not  discovered  by  the 
plaintiff  when  the  original  pleadings  were 
tiled.  We  do  not  determine  that  the  facts  In 
evidence  showed  that  the  homestead  was 
abandcMied.  but  surely  it  would  have  been  the 
right  ot  the  idiUntlff  to  have  Introduced  evi- 
deuce  i^on  that  question.  If  the  amendment 
had  been  allowed.  The  claim  of  the  defend- 
ant that  all  the  evidence  upon  that  quesUon 
had  been  Introduced  cannot  be  entertxilned. 
Oonnspi  for 'defendant  tried  only  one  side  of 
the  case.  There  was  no  abuse  of  discretion 
in  the  niling  of  the  court  We  will  not  cite 
cases.  Gitatl(ms  would  be  mere  repetition. 
Reference  to  the  digests  is  snffldoit  It  Is 
said  that  the  deed  is  invalid  <m  its  face,  be- 
cause tlie  wife  mer^  released  her  dower  in- 
terest. She  did  more  than  that.  She  Joined 
her  husband  in  the  granting  clause,  and  that 
was  saflldait  to  convey  the  homestead. 

3.  W^e  have  now  come  to  what  we  have 
said  Is  the  question  in  the  case,  and  it  re- 
quires vei7  brief  consideration.  It  'was 
sought  to  show  on  the  trial  that  the  deed  was 
not  delivered,  because  It  was  not  deposited 
Mth  Branch  to  be  delivered  to  the  plaintiff 
after  the  death  of  Jacob  Denzler.  Upon  this 
question  of  ftict,  we  have  no  hesitancy  In 
holding,  with  the  learned  district  Judge,  that 
the  position  of  the  defendant  Is  overthrown 
by  a  dear  preponderance  of  the  evidence. 
Branch  testified,  as  a  witness,  that  the  deed 
was  dqmslted  with  him  tot  that  purpose,  it 
is  true  that  he  does  not  und^take  to  give  the 
langnage  of  Densler  when  he  deUv«^  the 
deed  to  him,  and  no  witness  of  ordinary  meq). 
(try  would  undertalce  to  give  the  exact  l^jj 
guage  of  such  an  IntOTlew,  after  the  lapse  m 
a  nnmbw  of  years.    Branch  was  cross^^^* 

mod  at  ffmat  imatb  flbont  tbia  brief 


view.  WIthoiit  question  and  answer,  and  as 
abstracted,  the  croBs-examl  nation  extends 
over  some  seven  or  tight  pages;  and  after- 
wards Branch  was  called  for  further  cross- 
examination,  and  after  that  It  was  propcwed 
to  cross-examine  him  again.  When  this  prup- 
osltlon  was  made,  the  plaintiff  objected,  and 
the  objection  was  sustained,  and  iwoiteriy  so. 
It  !s  said  that  the  defendants  desired  to  cross- 
examine  him  the  third  time,  so  that  they 
might  lay  the  fbundatlon  for  introducii^  an 
impeaching  witness.  Nearly  the  whole  scope 
of  the  cross-examinatifm  was  for  that  purpose, 
and  the  claimed  conversation  with  the  im- 
peaching witness  had  already  been  referred 
to  hi  the  croMS  ovamlnntion.  Whatever  dmibt 
may  have  been  raised  as  to  the  truthfuln^ 
of  the  testlmtmy  of  Branch,  by  supposed  con- 
tradictory statements.  It  Is  all  dlspdled  by  the 
acts  and  conduct  of  the  grantors  in  the  deed. 
The  widow  not  only  cMumrred  In  the  dlsposl- 
tloa  of  the  property,  bat  she  Joined  her  son 
in  this  suit  by  disclaiming  any  interest  In  the 
land.  A  large  number  of  witnesses  tes tilled 
to  facta  showing  unmlstaltabiy  that  Jacob 
Denaler  Intended  that  the  conveyance  to  the 
plaintiff  was  an  absolnte  disposition  of  the 
property.  It  is  true,  he  did  not  state.  In  so 
many  words,  to  any  witness,  that  he  had  de- 
posited the  deed  In  the  bank  for  his  son;  but 
he  repeatedly  stated  that  be  had  given  the 
farm  to  the  plaintiff,  and  be  always  spoke  of 
it  as  an  unconditional  transaction.  That  a 
dqtoslt  of  a  conveyance  with  such  an  inten- 
tion operates  as  a  delivery  ta  the  Instrument 
is  not  questioned.  See  Trask  v.  Trask,  90 
Iowa,  318,  57  N.  W.  841. 

4.  Objection  is  made  because  the  court  or- 
dered the  costs  In  the  case  taxed  to  the  ap- 
pellant The  objectitm  is  overmled.  All  the 
costs,  except  the  flUng  fees,  were  occashmed 
by  what  the  court  determined  was  an  un- 
founded defense  to  the  acticm.  Affirmed. 

KINNE,  J.,  took  DO  part 


DICKSON  et  al.  v.  DRYDEN  et  al. 
(Supreme  Court  of  Iowa.    Jan.  31,  1806.) 

PAKTHSaSHIP— FOWBR  OF  PaKTNER  TO  BlXD  FlRH 
— SOFFlCIBNOy  OP  EVIDBNCB. 

1.  One  partner  has  the  same  right  to  ex- 
ecute in  the  firm  name  a  note  In  settlement  of  a 
claim  arising  out  of  the  firm  buiiness  as  he 

would  hare  to  pay  the  amonnt  due  in  cash  out 

of  the  firm  funds. 

2.  In  an  action  on  notes,  it  appeared  that 
defendant  was  a  member  of  the  firm  of  D. 
Bros.,  cattle  dealers,  and  ttiat  in  1S85  his  part- 
ner D.  went  away,  the  busiuens  being  continued 
hy  defendant  and  his  father  in  the  old  firm 
name:  that  D.  returned  in  a  few  months,  and 
formed  a  partnership  with  M.,  under  the  st^le 
of  M.  &  D.,  for  dealing  in  cattle;  that  though 
{defendant  claimed  the  partnerrthip  between  him- 
itolf  nud  D.  was  dissolved  whon  the  latter  left, 

1885,  no  notice  of  dissolution  was  ever  given 
Kq  plaintiffs  or  published;  bat  that  long  after 
^hg  alleged  dissolution,  defendant  and  bis  father 
pifC""  drafts  on  plaintiffs  against  consignments 


ined  at  great  length  about  this  brief  iQt^*  I  ^^stock  shipped  in  the  name  of  D.  Bros.  Plain- 
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tiffi  tertificd  that,  after  1886,  the  accounts  of 
the  two  finns,  both  of  which  ihipped  itock  to 
pUin tiffs,  were,  by  matosl  arrangement,  all 
kept  in  the  name  of  M.  &  D..  and  his  testimonj 
was  BUpported  bj  the  fact  that,  though  drafts 
were  drawn  bj  D,  Bros,  againit  plaintiffs  as 
late  as  the  fall  of  1887,  no  settlement  was  made, 
nor  any  statement  rendered  D.  Bros,  by  plain- 
tiffs. The  notes  in  snlt  were  given  in  Septem- 
ber. 1887.  for  a  balance  dne  on  the  M.  &  D.  ac- 
eoant,  and  bore  that  firm's  signature  and  the 
Rinuttare  of  D.  Bros.,  the  latter  being  signed  by 
D..  withont  any  express  authority  from  de- 
fendant. Held,  that  D.  Bros,  and  defendant 
were  liable  on  the  notes. 

Appeal  from  district  court,  Monona  county; 
6.  W.  Wakefield,  Judge. 

Action  Ml  notes.  Trial  to  the  court  Judg- 
ment against  all  of  the  defendants.  Drydoi 
Bros,  and  T.  N.  Dryden  appeaL  Afflrmed. 

Mai^oule  ft  Boss,  for  appellants.  McMIl- 
len  &  Kendell,  for  appellees, 

KINNE,  J.  1.  PlalntifFs  are  commiesion 
men  residing  in  COilcivo,  ni.  They  brought 
salt  upon  two  promissory  notes,  for  $3,000 
each,  dated  September  20.  1887,  and  dne 
January  1,  1888,  and  May  1,  1888,  respective- 
ly, and  signed  by  McMast^r  &  Dryden,  Dry- 
deo  Bros.,  and  W.  A.  Dryden.  Dryden 
Bros,  and  T.  N.  Dryden  answered,  in  sub- 
stance denying  that  W.  H.  Dryden  and  T. 
N.  Dryden  were  partners  under  the  firm 
name  and  style  of  Dryden  Bros.;  admit  that 
■nch  a  partn»8bip  was  formed  in  1880;  bat 
are-r  that  the  partnership  was  dissolved  In 
ISSo;  aver  that  do  peraon  had  authority  to 
■i^said  notes  with  tlie  nameof  Dryden  Bros.; 
tbat  said  notes  were  not  given  for  any  firm 
debt  of  said  Dryden  Bros.;  and  that  the 
name  Dryden  Bros,  was  not  signed  thereto 
by  T.  N.  Dryden,  and.  If  so  signed  by  W.  H. 
Dryden.  it  was  long  after  the  partnnshlp 
ceased  to  exist,  and  without  any  authority 
therefor.  The  cause  was  tried  to  the  court, 
and  a  Judgment  entered  against  all  wT  the 
defendants,  from  which  Dryden  Bros,  and 
T.  N.  Dryden  only  appeal. 

Z.  The  several  assignments  of  errnr  all  re- 
late to  the  same  question;  that  is,  the  al- 
lefied  error  of  the  court  In  finding  that  Dry- 
den Bros,  and  T.  N.  Dryden  were  liable  on 
the  notes.  The  evidence  In  some  respects  Is 
not  as  clear  as  we  could  wish,  but  from  it 
wp  gather  the  following  facts;  In  1880  or 
issi.  T.  N.  Dryden  and  W.  H.  Dryden  form- 
ed a  partnership  under  the  firm  name  and 
style  of  Dryden  Bros.  From  1881  to  1883 
the  firm  was  engaged  In  the  mercantile  busi- 
ness. In  18S:t  they  began  farming  and  buy- 
ing and  shipping  styck.  In  1885,  W.  H.  Dry- 
den, for  a  few  months,  went  to  Shenandoah 
to  schooL  During  his  absence,  his  father, 
W.  A.  Dryden,  and  his  brother,  T.  N.  Dry- 
den. contlnaed  the  business  naAee  the  same 
firm  name,  and  until,  at  least,  June  or  July, 
1887.  When  W.  H.  Dryden  went  away  to 
school,  it  Is  said  the  original  firm  was  dis- 
solved, and  the  business  settled.  No  notice, 
however,  of  such  dissolution  was  ever  given 
plainttlTs.    It  also  appears  that  tlie  father 


had  the  permission  of  T.  N.  Dryden  to  use 
the  name  Dryden  Bros.  In  bis  business'  until 
the  fall  of  1887.  and  did  so.  After  W.  H. 
Drydffli  returned  from  school,  in  the  summer 
of  1886,  he  went  into  partnership  with  one 
McMaster,  under  the  firm  name  of  McBiaster 
&  Dryden.  This  latter  firm  was  engaged  In 
merchandising  and  buying  and  shipping 
stock,  and  cMitlnued  In  the  stock  business 
until  the  fall  of  1888.  Now,  It  seems  that 
Dryden  Bros,  and  McMaster  &  Dryden  most 
of  the  Ume  shipped  their  stock  to  plaintiffs 
at  Chicago.  111.  Sometimes  W.  A.  Dryden 
shipped  with  McMaster  &  Dryden,  and  di- 
vided the  profits  and  losses  of  the  venture. 
It  Is  not  disputed  that  the  name  Dryden 
Bros,  was  signed  to  the  notes  sued  upon 
W.  H.  Dryden.  and  the  testimony  tMids  to 
show  that  he  bad  no  express  authority  from 
T.  N.  Dryden  to  so  sign  that  name.  W.  H. 
Dryden,  who  had  been  a  member  of  the 
firm  of  Dryden  Bros.,  on  cross-examination 
testified:  "I  was  not  In  the  habit  of  signing 
Dryden  Brothers'  name  to  the  different  pa- 
pers as  they  came  along.  I  signed  the  first 
one  because  Mr.  Lott  wanted  more  security. 
I  d^lberately  put  down  some  one  else's 
name,  that  1  had  no  authority  to  put  down. 
I  have  the  effrontery  to  go  before  a  court, 
and  admit  that  I  did  that  only  once  or 
twice.  I  had  no  authority  whatever.  I  was 
not  prosecuted  for  that  offense.  I  never  In- 
formed  T.  N.  Dryden  of  It  I  was  not  then 
a  member  of  the  firm  of  Dryden  Brothers. 
•  •  •  The  firm  of  Dryden  Brothers  was 
dissolved  In  1885.  I  did  not  publish  notice 
of  dissolution.  I  did  not  infwm  Dickson  & 
Lott  tbat  we  had  dissolved.  *  *  *  I  sign- 
ed the  name  of  Dryden  Brothers  to  one  other 
note  before  tliat."  It  appears,  also,  that  as 
late  as  1887,  W.  A.  Dryden  was  shipping 
cattle  to  plaintiffs,  part  of  the  time  in  bis 
own  name,  and  a  part  of  the  time  In  the 
name  of  Dryden  Broa,  with  the  knowledge 
and  consent  of  T.  N.  Dryden,  and  as  a  part 
of  the  business  of  Dryden  Bros.  W.  A.  Dryden 
testifies  that  he  worked  for  and  with  the  firm 
of  Dryden  Bros.;  that  "we  were  All  in  togeth- 
er"; and  that  there  were  no  prt^ts,  but  a  loss. 
Now,  severul  of  the  defendants  testify  that, 
upon  the  business  done  with  plaintiffs  by 
Dryden  Bros.,  whatever  lossetf  there  were, 
were  adjusted  and  settled  In  June  or  July. 
1887,  with  the  Dunlap  Bank;  and  that  uo 
part  of  the  sum  represented  by  the  f*S,00n 
in  notes  sued  upon  was  au  overdraft  by  T. 
N.  Dryden  or  Dryden  Bros.;  nor  did  said 
sum,  or  any  of  it,  grow  out  of  the  business 
of  T,  N,  Dryden  or  Dryden  Bros.;  that  It 
was  a  balance  due  against  McMaster  ft  Dry- 
den alone.  The  testimony  on  the  part  of  tbe 
defendants  tends  strongly  to  show  tbat  In 
1886.  and  thereafter,  the  accounts  of  Dryden 
Bros,  and  McMaster  &  Dryden  were  all  kept 
together  under  the  name  of  McMaster  & 
Dryden,  and  that  this  was  done  In  pur- 
suance of  Instructions  from  W.  A.  Dryden. 
expressly  assented  to  by  McMaster  ft  Dry- 
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den;  the  Dryden  of  the  latter  firm  belnK 
the  Mme  Dryden  who  had  been  a  member 
of  the  firm  of  Dryden  Bros.  It  does  not  ap- 
pear that  T.  N.  Dryden  had  actoal  notice  of 
this  arrangement  reganllng  the  keeping  of 
the  accountB,  thongh  the  evidence,  we  think, 
shows  that,  long  after  the  claimed  dlasoln- 
tlon  of  the  firm  of  Dryden  Bros.,  T.  N.  Dry- 
den and  his  father  drew  drafts  on  the  plaln- 
clfFB  against  consUtnments  of  stock  shipped 
them  In  the  firm  name  of  Dryden  Bros.,  and 
that  T.  N.  Dryden  shipped  stock  in  the  firm 
name,  which  went  Into  this  McMaster  & 
Dryden  account  It  Is  not  disputed  that 
this  96,000  In  notes,  sned  upon  In  this  ac- 
tion, was  the  cwrect  balance  due  plalntlflta 
upon  the  McMaster  &  Dryden  account;  and, 
as  we  think,  such  account  embraced  the 
transactlcms  of  Dtydoi  Bros.,  aa  wen  as  Mc- 
Master &  Dryden,  shice  some  time  in  1S86. 
There  Is  erldence  tendli^  to  show  that  Dry- 
dsn  Bros.,  McMaster  ft  Dryden,  and  W.  H. 
Dryden  were  all  buying  stock  and  world  ng 
together,  and  all  shipping  to  i^lntiflFs. 

We  arrlre  at  the  condnslm,  from  all  the 
testimony,  that,  so  far  as  plaintUfs  were 
concerned,  thwe  was  no  dissolution  of  the 
firm  of  Dryden  Bros.  If,  In  ftict,  there  was 
a  dl8B(^utlon  of  that  firm  in  1886.  no  notice 
of  It  was  ever  given  to  plaintiffs,  and  no 
notice  published.  Furthermore,  it  Is  appar^ 
ent  that  the  firm  continued  to  exist  for  two 
years  or  more  thereafter,  as  we  find  that 
business  was  b^ng  cwducted  In  the  firm 
name,  and  with  the  knowledge  of  both  of  Its 
members,  and  for  most  of  tliat  time  with 
the  express  consrat  of  T.  N.  DrydoL  Nei- 
ther of  the  members  of  the  Arm  of  Drydm 
Bros,  took  any  steps  whatevw  to  make  such 
a  dlssc^ntion  of  the  flm  as  would  avoid  th^r 
liability  to  third  parties.  It  must  be  found, 
also,  from  tlie  testimony,  that  the  accounts 
of  Dryden  Bros,  and  McMasttf  A  Drydw 
w«re  kept  as  one  with  the  assent  ot  T.  N. 
Dryden  and  of  Dryden  Bros.  Some  fiLCts 
Rupportlnff  this  theory,  other  than  the  tes- 
tlmcmy  of  plaintiffs  and  McMaster,  appear 
In  the  record.  Notwithstanding  the  claim- 
ed settlement  In  188S.  business  was  rondnct- 
ed  In  the  name  of  Dryden  "Brw.,  consign- 
m«its  of  stock  were  made  to  plalntlfb  until 
the  fftll  of  1887,  and  drafts  drawn  against 
them;  yet  It  appears  that  no  settlement  was 
made  between  plaintiffs  and  Dryden  Bros., 
nor  any  statement  rendo^d  said  firm  by 
plaintiffs.  We  cousldw  this  a  circumstance 
also  tmding  to  sustain  the  testimony  of 
plaintiffs  and  McMaster  that  both  the  ac- 
counts were  kept  in  the  name  of  McMaster 
&  Dryden  by  mutual  arrangement,  and  hence 
the  balance  due  appeared  against  the  lat- 
ter firm.  We  cannot  further  review  the  evi- 
dence. From  the  fscts  stated,  and  many 
others  appearing  In  the  record.  It  is  dear  th^ 
Drydm  Bros,  and  T.  N.  Dryden  are  liable 
for  any  balance  due  plaintiffs  on  the  account 
thus  k^t  Id  the  name  of  McMaster  &  Dry- 
den. 


3.  It  Is  In^sted  thati  even  if  the  partner- 
ship of  Dryden  Bros,  still  existed,  yet  one 
of  the  partners  had  no  right  to  sign  the 
firm's  name  to  negotiable  papv.  Now,  the 
case  we  have  is  this,  as  we  think  the  record 
shows:  Dryden  Bros,  were  llaUe  on  the 
McMaster  &  Dryden  account  tor  the  96,000, 
for  which  the  notes  in  suit  were  ^ven. 
Plaintiffs  Insisted  upon  a  setUement  of  this 
liability,  and  me  member  of  the  firm,  in  set- 
Uement of  this  claim  made  upon  them,  and 
artalng  out  of  the  business  of  the  firm,  tfguK 
the  firm's  name  to  these  notes.  He  would 
have  had  the  undoubted  right  to  have  paid 
the  amount  due  on  the  account  in  cash,  out 
of  the  firm's  funds.  If  It  had  bad  money; 
and  his  right  to  execute.  In  the  firm  name, 
a  note  In  setUement  of  the  Onn  debt,  is 
equally  clear.  The  case  of  Brayley  v.  Hedges. 
62  Iowa,  625,  a  N.  W.  652,  Is  dIrecUy  In  point. 
The  decree  below  seems  to  oa  to  be  war- 
ranted lay  the  testimony,  and  it  Is  therefore 
affirmed. 


LBIPIKD  T.  STOTLBB. 
(Supreme  Court  of  lows.    Feb.  8.  1806l) 
AonoH  aoainst  Subvitiho  Hdsbahd  ok  Wm's 
Note — Execctok  db  Son  Tobt — Etidbnob— 
Fkacticb — H1.RHLBS8  Ebkou. 

1.  In  an  action  a^inat  a  Burviving  hnsband, 
on  his  wife'*  note,  it  is  proper  to  admit  in  evi- 
dence the  verbal  promise  of  the  husband,  made 
after  her  death,  to  pay  the  note,  to  be  followed 
by  further  evidence  that  be  has  appropriated  her 
estate  without  administration. 

2.  Where  evidence  has  been  properlv  admit- 
ted over  objection,  Bubject  to  bein^  made  com- 
petent by  further  evidence,  the  objector  caunot 
urge  the  nouprodnction  of  further  evidence  as 
error,  nnless  he  called  the  attention  of  the  court 
to  the  omiBBion. 

3.  CkKie,  §  3639.  prohibiting  the  examina- 
tion of  any  person  interested  in  an  action  as  to 
any  commnnication  or  transaction  had  with  a 
perflon  then  deceased,  doee  not,  in  an  action 
against  a  surviving  husband  (who  has  appropri- 
ated his  wife's  estate  without  administration » 
on  a  note  of  hia  wife,  preclude  the  plaintiff  from 
testifying  to  a  conversation  in  which  plaintiff 
toolc  no  part,  and  in  which  defendant's  wife  stat- 
ed that  she  wanted  him  to  give  plaintiff  a  borne. 

4.  The  admission  of  evidence  which  could 
not  affect  the  result  of  an  action  is  harmleea  er- 
ror. 

6.  In  an  action  against  a  anrvivinfr  husband, 
on  his  wife's  note,  evidence  of  the  amount  of 
roperty  which  the  wife  had  when  she  married 
efendant  is  proper,  where  it  appears  that  she 
died  18  months  after  marriage,  and  that  he  Is  in 
possession  of  her  estate,  without  administra- 
tion. 

6.  In  an  action  against  the  surviving  hus- 
band of  a  deceased  sister,  on  her  note,  where 
plaintiff  has  testified  that  qer  mother  was  worth 
$3,000  when  she  died,  and  that  defendant's  wife 
reooived  nearly  all  of  it.  she  may.  after  crosa- 
examination  na  to  her  means  of  knowledge,  tes- 
tify that,  on  death  of  her  mother,  her  heirs  ap- 
proximated her  estate  at  $3,000,  tb<High  defend- 
ant was  not  present  when  the  approximation  was 
made. 

7.  Befnsal  to  strike  the  answw  of  a  witness 
as  to  what  defendant  meant  by  a  certain  state- 
ment is  proper,  where  it  appears  that  the  answer 
was  a  correct  conclusion  to  t>e  drawn  from  the 
entire  conversation,  which  had  prevlouidy  been 
testified  to. 
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Appeal  from  district  court.  Odor  county; 
J.  H.  Preston,  Judge. 

Action  at  law  to  recover  from  the  defend- 
ant the  amount  of  a  promissory  note  execut- 
ed by  his  wife  prior  to  her  death,  and  upon 
account  for  work  and  labor  performed  by 
plaintiff  at  defendant's  instance  and  request 
Trtal  to  a  Jury.  Verdict  and  Judgment  for 
plalDtur,  and  defendant  appeals.  Affirmed. 

Wheeler  &  Mofflt  and  R.  G.  Cousins,  for 
appellant.   Charles  W.  Kepler,  for  appellee. 

DIi;EM:ER.  J.  The  action  is  brought  to  re- 
(vTer  from  the  defendant  the  amount  of  a 
immlssory  note  executed  by  his  wife  In  her 
lifetime  and  which.  It  Is  alleged,  has  been 
lost  and  stolen  since  the  decease  of  the  wife, 
and  for  certain  work  and  labor  {performed 
by  plaintUF  as  housekeeper  for  defendant 
since  the  death  of  his  wife.  It  Is  alleged 
that  the  defendant's  wife  died  possessed  of 
a  large  amount  of  money,  notes,  household 
and  kitchen  fumitUT^  and  a  lat^e  amount 
of  other  property,  aggregating  in  value  the 
som  of  (5,000;  that  no  administration  was 
had  upon  her  estate,  but  that  defendant 
took  possession  of  all  'of  sold  property,  and 
converted  it  to  his  own  use.  And  it  Is  fur- 
ther averred  that,  after  the  death  of  bis 
wife,  defendant  promised  and  agreed  to  pay 
hiB  wife's  note.  In  the  second  count  of  the 
petition,  plaintiff  alleged  that  she  performed 
«oik  and  labor  for  defendant,  at  bis  In- 
stance and  request,  from  August  16,  1880, 
up  to  the  middle  of  November,  1889,  the 
leasonable  value  of  which  was  $75.  The  de- 
feodaat,  in  answer,  states,  on  Information 
and  belief,  that  some  such  note  as  plaintiff 
describes  was  executed  by  his  wife  during 
her  lifetime,  but  states  that  he  never  saw 
It.  and  denies  liability  thereon;  admits  that 
DO  adnUnlstratlon  has  been  had  on  bis 
wife's  estate,  and  avers  that  she  had  no 
property  at  the  time  of  her  decease,  save  two 
lota  In  the  town  of  Mt  Vernon,  which  were 
aold  by  his  wife's  heirs,  and  a  few  house- 
hold goods,  furniture,  and  piano,  which  are 
exempt  to  defendant,  as  surviving  house- 
holder; denies  that  his  wife  left  a  large 
amount  of  property,  and  avers  that  he  re- 
ceived no  part  of  the  consideration  for  the 
Vernon  lots,  and  denies  that  he  has  con- 
verted any  property,  owned  by  his  wife,  to 
which  he  was  not  legally  entitled;  denies 
that  he  promised  to  pay  the  note,  and  denies 
UsblUty  on  such  a  promise,  even  If  made. 
He  further  avers  that  he  paid  the  doctor's 
bills  and  fmiaal  expenses  for  his  wife,  and 
■Inoe  bOT  death  has  erected  a  monument  to 
her  memory,  and  that  these  expenses  largely 
fxceed  the  amount  of  the  property  left  by 
her.  And  he  asks  that,  If  any  property  of 
his  wife  be  found  subject  to  execution,  the 
acdoo  lie  abated  until  administration  be 
had  of  her  estate.  The  defendant  denied  In 
toto  plalntilTfl  claim  for  services,  and  said 
that  her  servlcea  were  rendered  as  a  mere 


gratuity,  and  that  he  has  already  paid  her. 
in  money  and  property  and  hotise  rent,  more 
than  her  servtces  amounted  to.  He  also, 
in  an  amendment  to  his  answer,  denied  the 
execution  of  the  note  by  his  wife.  The 
plaintiff,  Id  reply,  admitted  having  received 
from  defendant  the  sum  of  $30,  and  further 
pleaded  that  she  indorsed  the  same  upon 
the  note  given  her  by  his  wife.  These  were. 
In  substance,  the  Issues  on  which  the  case 
was  tried,  and  the  jury  found  a  verdict  for 
plaintiff  for  the  sum  of  $224.45.  The  note 
on  which  the  action  la  bottomed  was  for 
$200,  and  was  executed  some  time  in  May, 
1888,  and  drew  8  per  bent,  interest  from  that 
date.  The  appellant  concedes  that  there  Is 
a  hoi>eless  conflict  In  the  evidence,  and  that 
there  Is  sufficient,  if  believed  by  the  jurj-, 
to  warrant  the  verdict  returned.  His  com- 
plaint Is  of  the  rulings  made  by  the  cotirt 
during  the  progress  of  the  trial.  The  la- 
structions  given  by  the  cotirt  are  not  as- 
sailed In  argument,  and  we  may  observe,  in 
passing,  that  they  are  even  more  favorable 
to  the  defendant  than  he  was  entitled  to. 

1.  The  plaintiff  testified  that  after  the  death 
of  defendant's  wife,  who  was  her  sister,  she 
lost  the  note  which  Is  the  subject  of  the 
suit,  after  she  went  to  work  for  the  defend- 
ant, and  that  she  believed  the  defendant 
had  taken  It;  that  she  accused  the  defend- 
ant of  having  done  so,  In  answer  to  which 
accusation  defendant  said  that  "I  should 
have  every  cent  of  my  money  on  the  note." 
The  defendant  objected  to  the  questions 
which  elicited  this  testimony,  and  further 
moved  to  exclude  the  answers,  "as  being  in- 
competent and  immaterial,  and  a  verbal 
promise  to  pay  the  debt  of  another."  There- 
upon the  court  made  the  following  record: 
"Motion  overruled,  and  defendant  excepts. 
The  objection  Is  overruled  on  the  theory 
that  it  be  followed  up  with  other  testimony 
to  make  It  material  and  competent."  This 
Is  all  of  the  record  made  with  reference  to 
this  testimony.  It  was  not  followed  up  by 
other  testimony,  but  the  defendant  did  not 
thereafter  renew  his  motion,  or  ask  for  a 
further  ruling  on  the  motion  as  it  then  stood. 
That  such  testimony  might  have  been  pro- 
duced. Is  quite  evident.  If,  during  the  fur- 
ther progress  of  the  trial,  it  had  beon  shown 
that  this  promise  of  the  defendant  was 
made  upon  a  new  and  Independent  consid- 
eration, to  accomplish  some  purpose  of  his 
own,— e.  g.  to  prevent  administration  of  his 
wife's  estate,  to  save  the  expense  thereof, 
or  for  any  other  reason  which  promised  a 
benefit  or  advantage  to  him,— then  the  prom- 
ise would  not  be  collateral.  ConsequeDtiy, 
the  ruling  of  the  court  below,  at  the  time  It 
was  mnde,  was  strictiy  proper,  and  It  was 
the  duty  of  defendant's  counsel  to  call  the 
court's  attention  to  the  fact  that  this  prom- 
ised testimony  had  not  been  forthcoming. 
As  they  did  not  do  this,  there  was  no  error. 

2.  Defendant  complains  of  the  ruling  of 
the  court  in  allowing  plaintiff  to  testify  as 
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to  certain  conversations  had  by  her  with 
her  stster  '  t'fore  her  death.  He  InalBts  that 
such  conversations  were  Inadmissible,  under 
section  3639  of  the  Code.i  We  think  this 
complaint  is  based  upon  a  misapprehension 
of  the  record.  The  plaintiff  undertook  to 
detail  a  statement  she  heard  her  sister  make 
to  her  husband  (the  defendant),  to  the  effect 
that  Bhe  wished  defendant  to  give  plaintiff 
a  home.  Plaintiff  bad  no  part  In  tbls  con- 
versation, according  to  the  record.  Such 
testimony  does  not  come  under  the  ban  of 
the  statute.  Even  If  It  did,  and  its  admis- 
sion was  error.  It  was  clearly  error  with- 
out prejudice,  for  It  could  not  have  affected 
the  result  in  any  manner. 

3.  Complalat  is  made  of  the  rabngs  of 
the  court  In  allowing  certain  witnesses  to 
testify  as  to  the  amount  of  property  and 
money  Mrs.  Stotler  had  when  she  married 
the  defendant.  In  view  of  other  evidence 
showing,  or  tending  to  show,  that  the  wife 
died  within  18  months  after  her  marriage  to 
the  defendant;  that  she  lived  with  Stotler 
as  the  ordinary  housewife,  and  had  no  un- 
usual or  extraordinary  expenses,  but,  on  the 
contrary,  was  receiving  considerable  sums 
of  money  during  her  married  Itfe,— we  tlilnk 
the  testimony  was  clearly  admissible. 

4.  Plaintiff  testified  upon  her  examination 
In  chief  that  her  mother,  when  she  died,  was 
worth  about  J3.000,  and  that  the  defendant's 
wife  received  all,  or  nearly  all.  of  her  moth- 
er's properly.  On  cross-examination  she  was 
pursued  quite  closely  by  defendant's  coun- 
sel as  to  her  means  of  knowled»;e.  On  re- 
examination she  was  permitted  to  testify, 
over  defendant's  objection,  that  after  the 
mother's  death  the  heirs  met.  and  approxi- 
mated the  value  of  the  propt>rty  she  left  at 
$3,000,  and  that  it  was  agreed  between  them 
that  the  defendant's  wife  should  receive 
all  the  property,  provided  she  would  pay 
plaintiff  $200.  TbiH  last  testimony  was  ob- 
jected to  because  the  settlement  and  ap-. 
proxlmatlon  were  not  had  In  the  presence 
of  the  defendant.  The  objection  was  clearly 
untenable,  because  the  evidence  was  proper 
as  showing  the  witness'  knowledge  of  the 
amount  of  property  the  mother  left  The 
cross-examination  laid  the  foundation  for 
such  an  inquiry,  and  the  error  assigned  on 
the  admission  of  the  testimony  Is  without 
merit 

5.  A  witness  was  allowed  to  testify  In 
chief  for  appellee  as  to  what  the  defendant 
meant  by  a  certain  statement  made  by 
bim.  No  objection  was  Interposed  to  the 
question  which  elicited  the  testimony  until 
lifter  the  answer  was  given,  and  a  motion 
was  then  made  to  strike  the  answer  out,  be- 
cause Incompetent  and  Immaterial.  No  rea- 
son is  given  for  not  Interposing  the  objection 
to  the  questioa  when  asked.   If  counsel  con- 

>  Code,  S  3639,  prohibits  the  examination  of 
any  person  interested  In  an  action,  as  to  any 
conimnnicatioo  or  transaction  had  with  a  per- 
Non  then  duceued. 


eluded  to  take  hla  chances  on  a  favorable 
answer,  and  for  this  reason  did  not  interpose 
an  objection  when  the  question  was  asked., 
he  cannot  afterwards  be  heard  to  complain. 
But  without  determining  whether  this  pre- 
sumption should  be  indulged.  In  view  of  tl>e 
condition  of  the  record,  it  is  enough  to  say 
that,  even  If  the  motion  to  strike  should 
have  been  overruled,  the  answer  was  dearly 
without  prejudice,  for  It  was  simply  a  state- 
ment of  a  conclusion  which  was  manifestly 
the  correct  one  to  be  drawn  from  the  entire 
conversation  which  had  previously  been  testf* 
fled  to  by  the  witness.  We  have  examined 
the  assignments  of  error  which  counsel  have 
seen  fit  to  present  in  argument,  and  dlscoTcr 
no  prejudicial  enw,  and  the  judgment  is  af- 
flrmed. 


HAWLUY  V.  BXGUANGB  STATE  BANK 
OF  STUABT. 
(Supreme  Court  of  Iowa.    Feb.  4,  1806.) 
Pkaotios— TaANsvBB  OF  Case  to  Bvnrz  Docarr 

— Whbm  Pbopbb. 
In  an  actios  aeaiust  a  bank,  to  recover 
on  a  check  issued  to  plaintiff  by  one  B.,  the  pv- 
titioa  alleged  that  8.  waa  indebted  to  the  bank; 
that  defendant  and  S.  agreed  that  S.  should  pur- 
chase Htock,  and  issue  checks  in  payment  (on  de- 
fendant) for  the  purchases,  which  should  be 
paid  by  defendant,  and  that  8.  shoold  sell  the 
stock,  and  turn  the  proceeds  over  to  defend- 
ant, when  realized,  and  defendant  should  ap- 
propriate an  amouut  sufficient  to  pay  such  checks 
and  the  expense  of  handling,  and  apply  the  bal- 
ance on  the  debt;  that  S.  afterwards  purchased 
plaintiff's  stock;  that  before  delivery  of  tbe 
same,  and  issuance  of  a  check  to  him,  defend- 
ant was  informed  by  S.  of  such  purchase,  and 
promised,  on  presentation  by  plaintiff  of  a  check 
for  the  price,  to  pay  it;  that  plaintiff  accept(>d 
tbe  check,  and  delivered  the  stock  to  S.,  who 
sold  it,  and  had  the  proceeds  remitted  to  defend- 
ant; that,  on  receiving  euch  proceeds,  defend- 
ant with  intent  to  defraud  plaintiff,  applied  it 
in  payment  of  S.'s  indebtedness  to  It,  and  re- 
fused to  pay  such  checlE.    The  answer  was  a 

fencral  denial.  Held,  that  it  waa  error  to  trans- 
er  sudi  case  to  the  equity  docket 

Appeal  from  district  court.  Guthrie  county; 
A.  W.  Wilkinson.  Judge. 

Actitm  at  law  to  recover  fmn  defendant 
the  amount  of  a  certain  check  issued  to  the 
plaintiff  by  one  W.  F.  Smith,  and  wUcta  it  is 
claimed  the  defendant  promised  and  agreed 
to  pay.  The  defense  Is  practically  a  general 
denial.  The  court,  on  motion,  transferred 
the  case  to  the  equity  docket,  and  plaintiff 
appeals.  Reversed. 

F.  O.  Hlnkson  and  Bishop,  Bowen  &  Funn- 
ing, for  appellant  White  &  Clark  and  Sever 

&  Neal,  for  api)ellee. 

DEEMER,  J.  The  only  question  In  tbe 
case  is  as  to  the  regularity  of  the  order  trans- 
ferring the  case  to  the  equity  docket  for 
trial.  The  determination  of  the  question  In- 
volves a  consideration  of  the  pleadings,  and  a 
somewhat  extended  statement  of  the  Issues. 
The  plaintiff  alleged,  in  substance:  T^t 
In  1894  one  Smith  was  engaged  In  the  busl- 
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&e«8  of  bnjlng  and  seUing  stock  at  and  near 
the  town  of  Stuart,  near  whicb  town  plain- 
tiff resided.  That  about  Angust  10,  1804, 
Smith  was  Indebted  to  tbe  bank  In  the  sum 
of  over  91,500,  and  on  said  day  defendaut  and 
Smith  entered  Into  an  arrangement  or  agree- 
ment by  which  Smith  was  to  go  out  and 
make  purchases  of  stock,  and,  in  payment 
therefor,  should  Issue,  and  deliver  to  the  sell- 
en  thereof,  bis  checks,  drawn  upon  the  de- 
fendant bank,  for  the  amount  of  his  pur- 
chases, which  checks  should  be  paid  by  de- 
fendant as  soon  as  presented;  that  tbe  stock 
80  purchased  should  be  put  npon  the  general 
market  by  Smith,  and  sold,  and  the  proceeds 
turned  orer  to  the  bank  as  fast  as  realized; 
and  that,  of  the  proceeds,  tbe  bank  should 
appropriate  an  amount  sufficient  to  pay  the 
checks  issued  for  the  purchase  price,  and 
the  expense  incurred  In  handling  the  stock, 
and  the  balance  should  be  appropHated  By 
the  bank,  and  applied  in  satisfaction  of  the 
Indebtedness  due  It  from  Smith.  That  Smith 
immediately  entered  upon  the  performance 
of  the  agreement,  and  in  August,  1S94,  pur- 
chased of  plalntifT  stock  to  the  value  of  $1.- 
190.85,  for  wMch  amount  Smith  gave  plain- 
tiff a  check  upon  the  defendant  bank.  That 
after  the  purchase  of  plaintiff's  stock,  but 

)  before  delivery  of  the  same,  and  before  the 
Issoaoce  of  the  check,  defendant  was  Inform- 
ed by  Smith  of  the  purchase,  and  the  defend- 
ant thereupon  verbally  pi-omised  and  agreed 
that  upon  presentation  by  plaintiff  of  a  check 
for  the  purchase  prtcei  It  would  pay  the 

I        same.    That  upon  receipt  of  the  check,  and 

I  relying  npon  the  payment  of  the  same  by  the 
bank,  tbe  plaintiff  delivered  his  stock  to 
Smith.  That  Smith  Immediately  shipped  the 
stock  to  Chicago,  and,  npon  receiving  bill  of 
lading  for  the  same,  indorsed  or  assigned  it 
to  defendant  and  the  proceeds  from  the  sale 
of  the  stock  were  remitted  to  the  defendant 
bank.  That  the  proceeds  so  received  by  tbe 
bank  were  largely  in  excess  of  the  amount  of 
plaintiff's  check.  That  defendant  well  knew 
tiefore  the  shipment  of  the  stock  by  Smith, 
and  before  It  received  the  bill  of  lading,  or 
the  proceeds  thereof,  that  tbe  stock  had  been 
purchased  of  the  plaintiff  by  Smith,  that  he 
had  given  his  check  for  the  amount  of  the 
purchase  price,  and  that  plaintiff  would  ex- 
pect payment  of  the  same  from  the  bank. 
That,  upou  recetrlng  the  proceeds  from  the 
sale  of  the  stock,  the  defendant  with  intent 

^  to  .cheat  and  defraud  the  plaintiff,  purposely 
and  corruptly,  and  In  open  and  direct  viola- 

I  ticm  of  the  terms  of  its  agreement  with  Smith, 
took  and  apprt^rlated  the  whole  of  the  money 
received  by  It  and  applied  the  same  in  pay- 
ment of  the  indebtedness  of  Smith  to  it 

,  That  plaintiff  presented  his  check  to  the 
bank  for  i»yment  but  the  defendant  refused 

,  to  pay  or  honor  the  same.  The  prayer  is  for 
Judgment  against  the  bank  for  the  sum  of 
S1,190.8S,  with  interest  and  costs,  "upon  the 
facts  hoelnbetore  alleged."  The  answer  is 
a  deolal  of  all  matters,  except  tbe  receipt 


of  $1,073.06  from  Smith,  by  a  remittance 
from  Qodalr  &  Son;  the  alleged  indebted- 
ness of  Smith  to  the  bank;  and  the  api^ca- 
tlon  of  the  money  receired  from  Smith  to  his 

Indebtedness. 

Does  this  petition  present  a  cause  of  ac- 
tion at  law,  upon  the  alleged  contract  of  the 
defendant  or  Is  it,  In  effect  a  salt  In  equity, 
In  which  the  plaintiff  is  attempting  to  fol- 
low the  proceeds  arising  from  the  sale  of  Ms 
stock,  as  a  trust  fund?  is  tbe  question  for 
solution.  The  defendant  contends  that  the 
facts  stated  do  not  constitute  a  good  cause 
of  action  at  law,  and  that,  therefore,  It  must 
be  considered  a  salt  In  equity;  while  the 
plaintiff  Insists  that  It  Is  purely  a  law  action. 
In  which  he  seeks  to  recover  wpou  a  promise 
made  by  defendant  to  Smith,  In  whicb  he  is 
the  beneficiary,  and  tbat,  whUe  more  may 
be  stated  than  is  necessary,  yet  these  unnec- 
essary and  irrelevant  allegations  should  be 
treated  as  surplusage.  It  seems  to  us  that 
this  IS  not  an  attempt  to  follow  the  specific 
funds,  and  impress  upon  them  tbe  character 
of  a  trust,  but,  rather,  an  action  on  the  al- 
leged promise  of  defendant  to  pay  the  check. 
Neither  is  the  action  upon  the  check,  but 
rather,  upon  a  promise  to  pay  the  amount  of 
the  check.  It  Is  said,  however,  that  there 
was  and  is  no  consideration  for  the  promise. 
If  one  was  made,  and  that  for  this  reason,  if 
for  no  other,  the  suit  must '  be  in  equity. 
This  position  overloolcs  tbe  fact  that  accord- 
ing to  the  allegations  of  the  petition,  the  con- 
tract has  been  fully  executed  by  Smith,  and 
the  money  received  by  ttie  bank,  and  tbe  fur- 
ther statement  that  plaintiff  parted  with  his 
projjerty  relying  upon  the  payment  of  the 
check  by  the  bank.  It  needs  no  citation  of 
authorities  to  show  that  under  such  circum- 
stances the  third  person,  for  whose  benefit 
tbe  promise  was  made,  may  recover  upon  It. 
The  receipt  of  the  proceeds  of  the  goods  was 
a  sufficient  and  completed  consideration.  It 
Is  also  familiar  doctrine  that  a  third  person 
may  maintain  an  action  on  a  promise  made 
to  another  for  his  t>eneflt  although  he  was 
not  a  party  to  or  cognizant  of  It,  when  made. 
Johnson  v.  Knapp,  36  Iowa,  616.  The  relief 
asked  in  the  case  Is  a  money  Judgment. 
True  It  Is  that  this  Judgment  Is  asked  upon 
the  facts  pleaded.  But  there  Is  nothing  in 
the  petition  indicating  that  plaintiff  was 
seeking  equitable  relief,  except,  perhaps,  it 
may  be  the  statement  that  defendant  receiv- 
ed the  money  arising  from  tbe  sale  of  tbe 
stock,  knowing  that  It  was  not  paid  for  by 
Smith,  and  wrongfully  and  fraudulently  ap- 
plied It  on  Smith's  debt,  with  Intent  to  cheat 
plaintiff  out  of  the  purchase  price.  These  al- 
legations, however,  do  not  even  If  they  be 
treated  as  stating  a  cause  of  action  in  tbem- 
Helves,  constitute  a  cause  B(de1y  cognizable  In  a 
court  of  equity.  If  they  amount  to  anything, 
in  and  of  themselves,  they  show  a  cause  of 
action  for  fraud,  which  would  be  cognizable 
either  in  a  court  of  law  or  chancery.  More- 
over, the  first  of  these  allegations  was  Irrele- 
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vant  to  the  action.  If  It  Ue  treated  as  at  law. 
The  statements  as  to  fraud  on  the  part  of 
defendant  may,  and  undoubtedly  should,  be 
treated  as  surplusage.  If  they  are  Irrelevant, 
the  proper  manner  of  reaching  them  Is  by 
motion  to  strike,  rather  than  to  transfer.  If 
It  be  conceded  that,  on  any  tenable  theory, 
two  causes  of  action  are  stated,— one  at  law, 
and  the  other  in  equity,— then  the  motion  to 
transfer  the  whole  case  was  erroneoosly  sus- 
tained. There  Is.  as  we  hare  already  said, 
nothing  to  indicate  that  plaintiff  was  or  Is  at- 
tempting to  follow  the  funds  arising  from 
the  sale  of  the  cattle  Into  the  hands  of  the 
dffpndant,  and  to  Impress  upon  them  a  trust. 
There  Ib  no  allegation  or  claim  of  trust,— no 
statement  as  to  the  amount  rectived  by  de- 
fendant, except  that  plaintiff  says  be  l8  In- 
formed and  believes  It  was  largely  tn  excess 
of  the  price  agreed  to  be  paid  him  therefor. 
We  are  well  satisfied  that  the  pleading  sets 
forth  a  cause  of  action  at  law,  but,  If  It  be 
conceded  that  It  also  contains  statements 
sufficient  to  Justify  relief  at  the  band  of  a 
clinnceUor,  yet  tn  either  eYtsat  the  motion  to 
transfer  should  have  been  overroled.  As 
suBtainiug  our  cooolusions.  see  Gribben  v. 
Hansen,  69  Iowa,  255,  28  N.  W.  584;  Price 
V.  Insurance  Co.,  80  Iowa,  408,  45  N.  W. 
1053.  The  case  of  Thatcher  v.  Stickney,  88 
Iowa,  454,  55  N.  W.  488,  does  not  militate 
against  our  vifews.  For  the  reasons  suggest- 
ed the  order  of  the  district  court  will  be  re- 
versed. 


DES  MOINES  NAT.  BANK  v.  WABRBN 
COUNTY  BANK. 

(Supreme  Conrt  of  Iowa.    Feb.  4,  1886.) 

CORPOMATIONI}— TrAXSPBR  Ot  BANS  StOOK— 

RioHTA  or  Tranbfbrbe. 

Code,  i  1059,  subd.  7,  authorizes  corpora- 
tioDB  to  establish  by-lawa.  and  make  all  necea- 
aary  regulations.  Section  1076  provides  that  a 
ropy  of  the  by-laws,  with  the  names  of  the  of- 
ti4>er8  attached,  must  be  posted  in  the  principal 
places  of  business.  Section  1078  provides 
the  transfer  of  shares  is  not  valid,  except  as  be- 
tween the  parties  thereto,  until  it  is  regularly 
entered  on  the  books  of  the  company.  HeM, 
that  where  an  officer  of  a  bank  and  holder  of  a 
certificate  of  stock  which  recited  that  it  was 
"subject  to  its  by-laws  and  articles  of  incorpora- 
tion," and  that  It  was  transferable  only  on  the 
books  of  the  bank,  transferred  such  stock  by 
assignment  only,  when  he  was  iiidebtod  to  the 
ttank.  and  before  the  bank  bad  posted  any  copy 
of  its  by-laws,  and  the  transferee  had  no  actual 
knowledge  of  a  by-law  providing  that  the  bank 
should  have  a  lien  on  all  stock  as  security  for 
any  indebtedness  to  the  bank,  sneh  truuHfcree 
took  the  stock  free  of  any  lien  for  the  indebted- 
ness of  the  stockholder. 

Appeal  from  district  court,  Warren  coun- 
ty; J.  H.  Applegate.  Judge. 

Action  in  equity  to  recover  from  the 
fendant  John  Cheshire  the  amount  due  nn 
a  promia8or7  note  made  by  him,  and  to  fojj^ 
(doM  a  lien  claimed  by  the  plaintiff  oq  ^ 
■hares  of  the  capital  stock  of  the  defcQdg  ^ 
the  Warren  County  ilank.  pledged,  to  aon^t 


the  payment  of  the  note.  There  was  a 
hearing  on  the  merits,  and  a  decree  for  the 
plaintiff.  The  Warren  County  Bank  ap- 
peals. AflBrmed. 

H.  McNeil  and  Gatch,  Connor  &  Weaver, 
for  appellant.  Dudley  &  Ck>ffln,  for  appel- 
lee. 

ROBINSON,  J.  The  plaintiff  le  a  corpora- 
tion duly  organised  under  the  laws  of  the 
United  States  as  a  national  bank.  The 
Warren  County  Bank  Is  a  corporation  or- 
ganized and  doing  business  as  a  bank  under 
the  laws  of  this  stata  In  December.  1881, 
John  Cheshire  borrowed  of  the  plaintiff  the 
sum  of  ^,000.  The  loan  was  renewed  from 
time  to  time  until  July,  1892,  when  it  waa 
again  renewed,  and  the  note  in  suit,  for  the 
sum  of  ^,000,  was  given.  To  secure  the 
payment  of  this  loan,  Cheshire  transferred 
to  the  plaintiff  a  certificate  of  which  the  fol- 
lowing Is  a  copy:  "No.  72.  Share  $100.00 
each.  Shares,  80.  Warren  County  Bank, 
Indtanola,  Iowa.  Tills  certifies  that  John 
Cheshire,  of  Indlanola,  Iowa,  is  the  owner 
of  thirty  shares  of  the  capital  stock  of  the 
Warren  County  Bank,  aubject  to  Its  by-laws 
and  articles  of  incorporation.  Tranaferable 
only  on  the  books  of  said  bank  in  person  or 
by  attorney  on  surrender  of  this  certificate. 
Indlanola,  Nov.  25, 1887.  [Seal.]  John  Chesh- 
ire, President.  J.  H.  Whitney,  CJashier." 
On  the  certificate  was  an  indorsement  as 
follows:  "For  value  received,  I  hereby  seU. 

assign,  and  transfer  to  ,  of  ,  

shares  of  the  wlthln-mentioned  stock,  ana 

appoint  as  my  attorney  to  execute  all 

necessary  transfers  upon  the  books  of  the 

bank.    Dated  this  day  of  ,  188-. 

[Signed]  John  Cheshire."  For  more  than 
five  years  preceding  November,  1892,  and 
when  the  loan  was  made  and  renewed,  and 
lit  the  time  the  certificate  of  stock  was  trans- 
ferred, Cheshire  was  president  of  the  War- 
ren Ck>unty  Bank.  He  was  also  connected 
with  the  Swan-Cheshire  Land  &  Cattle  Com- 
pany, which  was  a  large  borrower  of  th« 
Warren  County  Bank,  to  which  it  had  given 
its  promissory  notes,  signed  by  Cheshire  as 
security.  In  various  sums.  Notes  of  tliat  char- 
acter to  the  amount  of  more  than  919,(KN> 
were  outstanding  when  this  action  was  com- 
menced, and  several  of  them,  aggregating 
more  than  $16,000,  had  been  given  when  the 
loan  to  Cheshire  was  made  by  the  plalntiflt. 
The  Warren  County  Bank  denira  that  the 
plaintiff  has  any  interest  In  the  capital  stock 
in  question,  and  (^Ims  a  lien  thereon  to  se- 
cure the  land  and  cattle  company  notes,  par- 
amount to  any  right  thereto  which  the  plain- 
tiff taiay  have.  That  claim  is  based  upon 
a  section  of  the  by-laws  of  the  defendant 
Ijiink,  which  is  as  follows:  "Sec.  4.  Transfer 
Stock.  The  stock  of  the  bank  shall  be  as- 
signable only  on  the  books  of  the  bank,  sub- 
7*ct  to  the  provisions  and  restrictions  of  the 
under  which  the  hank  Is  organized;  and 
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a  transfer  book  shall  be  kept.  In  wblch  all 
asslgnmenta  and  transfers  of  stock  shall  be 
made;  and  no  transfer  of  stock  shall  be 
made  without  the  consent  of  the  board  by 
any  Btxx^older  who  shall  be  liable  to  the 
bank  either  as  principal  debtor  or  otherwise, 
and  the  bank  shall  have  a  lien  upon  all  stock 
owned  by  any  person  as  security  for  any  in- 
debtedness dne  the  bank.  Certificates  of 
nock  signed  by  the  president  and  cashier 
fihall  be  Issued  to  stockholders  upon  the  pay- 
ment of  the  full  par  raloe  thereof."  The 
district  court  rendered  Judgment  against 
Cheshire,  and  in  faTor  of  the  plaintiff,  for 
$3,480,  attorney's  fee  and  costs,  and  against 
Cheshire,  and  in  faror  of  the  Warren  Coun- 
ty Bank,  for  $19,476.5i.  with  attorney's  fees 
and  costs,  and  decreed  the  lien  of  the  plain- 
tiff on  the  stock  in  question  to  be  paramount 
to  that  of  the  Wairen  County  Bank,  and  or- 
dered the  sale  of  so  much  of  it  as  should 
be  needed  to  satisfy  the  Judgment  or  the 
plaintiff,  and  directed  that  the  remainder,  it 
any,  be  applied  on  the  Judgment  of  the  War- 
ren County  Bank  against  Cheshire. 

It  la  admitted,  or  fairly  shown  by  a  pre- 
ponderance of  the  evidence,  that  no  copy  of 
the  by-law  upon  which  the  appellant  relies 
was  posted  in  its  principal  places  of  business 
or  elsewhere  until  after  the  22d  day  of  Sep- 
tember, 1892;  that  no  officer  or  agent  of 
the  plaintiff  who  was  concerned  tu  making 
Its  loan  to  Cheshire  had  any  actual  knowl- 
edge or  notice  of  the  by-law  when  the  loan 
was  made;  and  that  actual  notice  of  the  by- 
law was  not  given  to  any  agent  whose 
knowledge  Is  chargeable  to  the  plaintiff  prior 
to  the  day  stated.  Some  claim  is  made  to 
the  effect  that  the  plaintiff  should  be  charged 
with  knowle^:e  of  the  by-law  because  It  had 
for  sereral  years  before  the  transfer  to  it 
of  the  stock  in  question  held  other  stock  as 
collateral  secnri^,  and  had  Toted  It,  and  oth- 
erwise treated  it  as  owner.  It  is  true  it 
had  held  snch  stock  as  security  for  loans 
made,  and  had  received  dividends  on  it,  but 
the  evidence  doea  not  satisfy  us  that  such 
stock  was  voted  before  the  loan  to  Cheshire 
was  made  by  the  plaintiff.  We  do  not  find 
sufficient  ground  for  concluding  that  the 
plalnticr  had  any  actual  notice  of  the  by-law 
until  noon  of  September  22d.  We  are  not 
nnmindful  of  the  fact  that  persons  who  had 
been  officers  of  the  plalutiff  had  also  been 
connected  officially  with  the  Warren  County 
Bank,  and  knew  of  the  by-law.  But  it  does 
■ot  appear  that  any  of  those  persons  had 
anything  to  do  with  the  making  of  the  loan 
in  qnestion,  and  there  fa  nothing  In  the  rec- 
ord that  would  Justify  us  In  holding  that  the 
knowledgo  they  at  one  time  had  should  be 
impnted  to  the  plaintiff  when  the  loan  to 
Cheshire  was  made.  On  the  2l8t  day  of 
September.  1892,  John  Cheshire  was  Insol- 
vent, and  gave  to  the  appellant  security  for 
the  amount  he  owed  it  personally,  and  then 
for  the  first  time  Infbrmed  several  of  its  di- 
rectors that  be  had  transferred  the  stock 
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In  question  to  the  plaintiff.  During  the  next 
day  some  of  the  directors  Informed  the 
plaintiff  of  the  by-law,  and  of  the  claims 
made  under  It.  Prior  to  that  time  the  plain- 
tiff had  not  caused  the  transfer  to  It  of  the 
stock  to  be  entered  on  the  books  of  the  ap- 
pellant, but,  in  the  afternoon  or  evening  of 
that  day,  an  entry  was  made  upon  the  stub 
of  stock  certificate  No.  72  in  the  stock  book 
of  the  appellant,  as  follows:  "Indlanola. 
Iowa,  September  22,  1892.  I  hereby  accept 
notice  that  the  Des  Moines  National  Bank, 
of  Des  Moines,  Iowa,  holds  this  certificate, 
transferred  to  them  as  collateral  security. 
[Signed]  P.  tl.  Gheiflilre,  Cashier."  This 
was  the  first  formal  notice  of  the  transfer 
given  by  the  plaintiff,  but  It  was  known  to 
the  cashier  of  the  appellant  when  first  made. 
It  does  not  appear  that  any  other  officer  of 
the  appellant  excepting  John  Cheshire  knew 
of  the  transfer  until  Informed  of  it  in  the 
evening  of  September  21st  as  stated.  In  Oc- 
tober following,  certificate  No.  72  was  sur- 
rendered, and  certificate  No.  94  was  Issued 
In  lieu  of  it,  to  the  "Des  Moines  National 
Bank,  Tnwtee,"  but  dated  September  22, 
1892.  The  new  certificate,  like  the  old  one, 
showed  that  the  stock  was  held  subject  to 
the  articles  of  incorporation  and  by-laws  of 
the  appellant  The  board  of  directors  of  the 
appellant  never  consented  to  the  transfer  of 
the  stock,  and  some  of  the  directors.  In  the 
evening  of  September  21st  and  In  the  morn- 
ing of  the  22d,  before  the  notice  of  the  trans- 
fer was  entered  by  the  cashier,  directed  him 
not  to  transfer,  on  the  books  of  the  bank, 
stock  of  any  shareholder  who  was  liable  on 
any  indebtedness  to  the  banik.  We  do  not 
consider  the  transactions  which  occurred  aft- 
er December,  1891,  when  stock  certificate  No. 
72  was  transferred  to  the  plaintiff,  entitled 
to  much  weight  In  determining  the  rights 
of  the  parties  to  this  appeaL  The  material 
qnestion  Is  what  Interest  In  the  stock  which 
the  certificate  represented  was  acquired  by 
the  plalutiff  at  the  time  of  the  transfer? 

The  laws  of  this  state  under  which  the 
Warren  County  Bank  was  Incorporated  gave 
to  it  the  power  "to  establish  by-laws  and 
make  all  rules  and  regulations  deemed  ex- 
pedient for  the  management  of  their  affairs 
in  accordance  with  law."  Code,  1  1059,  subd. 
7.  The  articles  of  incorporation  of  that  bank 
do  not  In  terms  authorize  a  by-law  like  the 
one  in  question,  but  contain  the  followli^: 
"The  board  of  directors  shall  have  power  to 
make  and  adopt  such  by-laws  as  may  be 
necessary  for  the  proper  conduct  of  the  busi- 
ness of  this  corporation."  Much  is  said  In 
argument  tu  regard  to  the  power  of  the 
board  of  directors  to  establish  the  by-law  in 
question.  What  its  general  effect  upon  stock- 
holders who  do  not  have  actual  knowledge  of 
it  would  be  we  need  not  determine.  John 
Cheshire  was  a  dIrectOT  of  the  bank,  and 
was  present  at  the  meeting  of  the  board  of 
directors  at  the  time  the  by-law  was  adopt- 
ed, in  March,  1884.    He  yeaa,  at  the  same 
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meeting,  elected  president,  and  held  that  of- 
fice until  after  the  transaction  in  question 
occurred.  He  roust  therefore  be  held  to 
have  had  Icnowledge  of  the  by-law  when 
the  Indebtedness  for  which  he  became  sure- 
ty and  when  that  to  the  plaintiff  were  in- 
curred. It  was  held  In  Bank  v.  Haney,  87 
Iowa,  106.  64  N.  W.  61.  that  a  by-law  which 
provided  that  no  transfer  of  stock  shonld 
be  made  by  any  stockholder  who  should  be 
liable  to  the  bank,  as  principal  debtor  or 
otherwise,  without  the  consent  of  the  board 
of  directors,  and  a  certificate  of  stock  which 
recited  that  it  was  transferable  only  on  the 
payment  of  all  liabilities,  together  eonstltiit- 
ed  a  valid  contract,  by  which  the  bank  was 
given  an  equitable  lien  upon  the  stock  for 
the  liabilities  of  the  stockholder  to  whom  the 
ce^lflcate  was  issued.  The  certificate  in 
question  did  not  In  terms  refer  to  liabilities 
of  the  person  to  whom  it  was  issued,  but  re- 
cited that  It  was  subject  to  the  articles  of  in- 
corporation and  by-laws  of  the  bank.  As 
Cheshire  had  actual  knowledge  of  the  by-law 
under  consideration,  the  effect  of  that  and 
the  certificate  was  to  make  a  contract  by 
which  the  bank  was  given  a  lien  upon  the 
stock  which  the  certificate  represented  valid, 
as  between  the  bank  and  Cheshire,  for  lia- 
bilities incurred  after  the  certificate  was  is- 
sued. See  Jennings  v.  Bank,  79  Cat.  323,  21 
Pac.  8ri2;  Van  Sands  v.  Bank.  26  Conn.  144; 
.Morgan  v.  Bank,  8  Serg.  &  R.  73;  Ang.  &  A. 
Corp.  {  342. 

Section  1078  of  the  Code  provides  that 
"the  transfer  of  shares  Is  not  valid,  except 
as  between  the  parties  thereto,  until  it  is 
regularly  entered  upon  the  books  of  the 
company,  so  as  to  show  the  name  of  tbe 
person  by  and  to  whom  transferred,  the 
number  or  other  designation  of  tbe  shares, 
and  the  date  of  the  transfer."  This  provi- 
sion Is  for  the  benefit  of  the  corporation. 
Bank  v.  Wasson.  48  Iowa,  339.  It  Is  also 
for  the  benefit  of  any  one  who  may  desire 
to  inspect  the  record  for  which  It  provides. 
Ft.  Madison  Lumber  Co.  v.  Batavlan  Bank, 
71  Iowa,  273,  32  N.  W.  338.  The  transfer 
<'f  shares  Is  valid  as  between  the  parties  to 
It,  and  the  general  rule  applicable  to  such 
transfers  is  that  the  transferee  takes  the 
stock  free  from  all  liens  of  which  he  has 
no  actual  knowledge  and  no  actual  or  con- 
structive notice.  DriscoU  v.  West  Bradley  & 
Gary  Manufg  Co.,  59  N.  Y.  101;  Bank  v. 
Pinson,  58  Miss.  421;  Brinkerhoff-Farrls 
Trust  &  Sav.  Co.  v.  Home  Lumber  Co.  (Mo. 
Sup.)  24  S.  W.  129.  Certificates  for  such 
shares  of  stock  are  not  negotiable  instru- 
ments. Clark  V.  American  Coal  Co.,  86 
Iowa,  446.  53  N.  W.  291;  Hammond  v.  Hast- 
ings. 1.^4  U.  S.  401,  10  Sup.  Ct  727.  But 
simres  are  transferred  In  tbe  ordinary  cours^ 
of  business  substautlally  as  was  the  certlQ, 
cate  in  controversy.  Courtright  v.  Deeds 
Iowa,  509.  That  certified  that  John  Cheshu ' 
was  "the  owner  of  thirty  shares  of  ca^j.^ 


to  Its  by-laws  and  articles  of  incorporation." 
No  statute  of  this  state  gave  to  the  bank  a 
Hen  upon  the  stock  for  liabilities  of  the 
stockholder.  There  was  nothing  In  the  cer- 
tificate to  apprise  the  plaintiff  that  such  a 
lien  was  authorized  or  might  be  claimed. 
All  It  contained  of  a  nature  to  put  the  plain- 
tiff upon  inquiry  was  tbe  reference  to  the 
articles  of  incorporation  and  by-laws  which 
we  have  quoted.  The  articles  were  silent  as 
to  tbe  matter,  and  no  copies  of  tbe  by- 
laws had  ever  been  posted  as  required  by 
statute.  That  provides  that  "a  copy  of  the 
by-laws  of  the  corporation,  with  the  names 
of  all  its  officers  appended  thereto,  must  bo 
posted  in  the  principal  places  of  business, 
and  be  subject  to  public  inspection."  Code. 
§  1076.  This  provision  is  for  the  benefit  of 
the  public,  and  it  was  the  duty  of  the  de- 
fendant bank  to  comply  with  it  for  the  pro- 
tection of  persons  who  might  be  affected  by 
the  by-laws.  Had  a  copy  of  them  been 
posted  as  required,  constructive  notice  of 
their  contents  would  have  been  given;  but 
had  tbe  plaintiff  visited  the  places  desig- 
nated by  statute  to  ascertain  the  restric- 
tions, if  any.  Imposed  by  tbe  by-laws  upon 
the  transfer  of  the  stock,  it  would  have 
found  nothing.  The  notice  of  the  by-laws 
required  by  statute  not  having  been  given, 
there  was  no  constructive  notice  of  them; 
and,  as  we  have  seen,  the  plaintiff  had  no 
actual  knowledge  of  the  restriction  In  ques- 
tion. At  most,  the  by-laws  created  a  secret 
Hen  in  favor  of  the  Warren  County  Bank, 
and  such  liens  are  not  favored  by  law. 
Having  neglected  to  give  notice  of  its  right 
to  a  Hen  In  the  manner  pointed  out  by  stat- 
ute, the  appellant  should  not  be  permitted 
to  enforce  it  against  a  good-faith  purchaser 
for  value.  We  have  no  occasion  to  deter- 
mine whether  certificates  of  stock  are  per- 
sonal property  within  tbe  meaning  of  our 
recording  act.  The  failure  of  the  appeUant 
to  post  a  copy  of  Its  by-laws,  as  required 
by  law,  Is  sufficient  to  defeat  the  enforce- 
ment of  the  Hen  which  they  gave,  as  against 
tbe  appellee. 

A  note  of  the  land  and  cattle  company  tor 
$2,000  was  given  after  the  original  loan  of 
December,  1891,  was  made  by  tbe  appellee; 
but  that  was  before  the  renewal  note  upon 
which  this  action  Is  founded  was  given. 
Therefore  we  are  not  required  to  decide 
what  right  the  appellant  might  bave  ac- 
quired by  accepting  Cheshire  as  surety  after 
the  transfer  of  stock  to  tbe  plaintiff  was 
made,  and  before  notice  of  It  was  glvea. 

Appellant  bas  cited  numerous  authorities 
which  are  claimed  to  support  a  conclusion 
contrary  to  that  reached  by  us.  We  hava 
examined  them,  and  find  that  most,  if  not 
all,  of  them,  were  based  upon  facts  mateiial- 
different  from  those  involved  in  this  case, 
gijme  were  controlled  by  legislative  enart- 
^euts,  and  In  others  the  form  of  the  certlti- 
yimXt  or  the  Indorsement  thereon  was  of  a 


Stock  of  tbe  Warren  Oounty  Bank,  subi  N  /  //flaracter  to  give  actual  notice  to  the  person 
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to  whom  It  was  transferred  of  the  Hen  of 
tbe  con>oratIon. 

What  we  bave  said  dlsposea  of  the  qaes- 
tlons  material  to  a  determination  of  this 
appeal.  The  decree  of  the  district  coort  Is 
affirmed. 


GOODWIN  T   PROVIDENT  SAV.  LIFB 
ASSUR.  SOC.  OF  NEW  YORK. 
(Suprenie  Court  of  Iowa.    Feb.  6,  1896.) 

Lira  ImDaADCB— Co!«aTBOOTioit  or  Foliot— Con- 
flict   BnWBBS    FOIdCT    AKD    APPUOATIOH  — 

Barmlbss  Erbob  —  Btidskci  —  Statutes  or 
OTHBR  Statbs  — Pbesukptiow— Rbiwbtatemext 
OP  PoLiOT— NoTica— Dbolabationb  or  Absdkbd 

— AlTlOn  OS  POUCT— BCBDBH  OF  PBOOF— "Rb- 

aawABLB  Tbbh"  Foucibb. 

1.  Where  the  terms  of  a  life  Insurance  pol- 
icy will  benr  two  interpretations,  that  one  will 
be  adopted  vhUSk  sastalnR  the  daim  fbr  indem- 
aitr. 

2.  In  case  of  conflict  between  tbe  provi- 
rions  of  a  policy  and  the  statements  in  the  ap- 
plication for  insnrance,  tbe  former  will  control. 

3.  An  application  for  life  insurance  stated 
that  the  death  of  assured  hy  hia  own  band  was 
a  risk  not  assumed  by  the  company,  and  the  pol- 
ler declared  that  a  claim  thereunder  by  death 
oecnrring  two  or  more  years  after  ita  date  would 
be  "bieonteatable.  except  for  fraud"  in  procnrinff 
it.  fieU,  that  the  company  was  liable  in  case 
of  death  by  suidde  occurring  after  two  years 
from  the  date  yt  the  policy. 

4.  Brror  in  sostalning  a  demurrer  to  one  di- 
Ti>ion  of  an  answer  is  not  around  for  complaint, 
where  defendant  amends  tbe  pleading  after  tbe 
ruling,  and  no  attack,  by  demnrrer  or  otherwise, 
la  made  on  the  division  as  amended. 

5.  Books  entitled  "The  Revised  Statutes, 
Code*  and  Gmeral  Laws  of  the  State  of  New 
York,"  pnrportins  to  contain  tbe  text  carefully 
mispSLred  with  the  original  of  all  the  general 
•tatntory  law  of  that  state,  but  which  do  not 
appear  to  hare  been  published  under  legiRlatire 
SQthority,  and  not  proved  to  be  commonly  ad- 
mitted as  evidence  of  tbe  existing  laws  of  New 
York  in  the  courts  of  that  state,  as  required  by 
Code,  f  3718,  arc  not  admiarfUe  in  an  action 
in  Idwa. 

a  UcClaln's  Code.  {  1733  (declaring  that 
if  an  insurance  company  neglects  to  attach  to  tbe 
poUcT  on  "issue  or  renewnl"  thereof,  a  "true 
<«py  *  of  any  application  or  representation  of  tbe 
wviired  which  may  in  any  manner  affect  tbe 
ralidity  of  the  policy,  it  flball  be  precluded  from 
plvading  or  proving  the  falsity  of  any  statement 
ID  the  application),  applies  where  the  copy  of  an 
application  for  reinstatement  attached  to  the  pol- 
icT  omita  the  examiner's  report  contained  In  tbe 
original,  and  also  a  part  of  the  statements  made 
by  the  assnred  in  regard  to  hia  previous  physical 
condition,  and  incorrectly  states  tbe  place  to 
which,  notice  ot  premiums  shall  be  addresRed. 

7.  The  laws  of  the  state  where  n  contract 
was  made  will,  in  tbe  abneuce  of  proof  to  the 
contrary,  be  presumed  to  be  tbe  same  as  those  of 
the  state  where  suit  is  brought  thereon. 

8.  Where-  a  policy  of  insurance  issued  in 
York  on  the  "renewable  term"  plan  is  for- 
feited by  failure  to  pay  premiums,  a  reinstate- 
ment of  tbe  policy,  on  tbe  same  terms,  is  not 
the  making  of  a  new  contract,  but  merely  a 
cancellation  of  the  forfeiture,  leaving  tbe  orig- 
iaal  policy  in  force  as  a  New  York  contract. 

9.  Notice  of  a  change  in  the  address  of  tbe 
aamired,  given  to  a  bank  authorized  to  collect 
premioms  and  ddiver  receipts  for  a  foreign  In- 
snrance company,  is  notice  to  the  company. 

10.  De^ratiobs  of  the  assured  as  to  tbe 
amount  due  on  a  life  policy  are  not  admissible 
asafnat  tbe  benefidary. 

11.  Then  is  BC  ivesnmption  that  a  person  to 


whom  a  letter  was  mailed  received  tbe  same,  nn- 
lesB  it  appears  thai  be  then  resided  In  the  town 
to.  which  the  letter  was  addressed. 

12,  Tbe  burden  Is  on  a  life  insurance  com- 
pany, which  claimti  a  forfeiture  for  nonpayment 
of  a  premium,  to  show  what  the  correct  amount 
of  such  premium  Is,  where  the  amount  is  varia- 
ble, and  knowledge  thereof  resta  solely  wldi  the 
company. 

13.  A  policy  of  life  insurance  which  is  renew- 
able from  quarter  to  quarter,  on  payment  of 
premiums  for  the  actual  age  attained  'Hess  tbe 
return  premiums  awarded,  and  which  provides 
that,  subject  to  tbe  stipulation  as  to  payment  of 
premiums,  it  shall  be  incontestable  after  two 
years,  except  for  fraud  in  obtaining  it,  is  a  con- 
tinuing policy,  governed  by  the  principles  ap- 
plicable to  ordinary  contracts  of  Ufe  insurance 
with  regard  to  forfeiture  for  nonpayment  of 
premiums. 

Appeal  from  snperlw  court  of  Cedar  Rap- 
Ids;  T.  M.  Glberson,  Jodse. 

Action  at  law  upon  a  policy  of  Insurance 
Issued  by  tbe  defendant  company  upon  the 
life  of  Matthew  Goodwin.  Trial  to  a  Jury. 
Verdict  and  judgment  for  plalntiflF,  and  de- 
fendant appeals.  Affirmed. 

Mms  &  Keeler  and  Hubbard  ft  Dawley, 
for  appellant  Oharles  A.  Clark,  for  appellee. 

DEEMER,  J.  On  the  16tb  day  of  Novem- 
ber, 1887,  the  defendant,  a  con>oratlon  doing 
a  life  Insurance  business,  orgimlzed  and  hav- 
ing Its  principal  place  In  the  state  of  Nev 
York,  issned  a  policy  ot  Insurance  to  the 
plalntlfC  upon  the  lite  of  her  husband,  Mat- 
thew Goodwin,  agreeing  to  pay  her,  In  the 
event  of  the  death  of  tbe  assured  on  or  be- 
fore noon  of  tbe  leth  day  of  Februai7,  1888, 
the  sum  of  ^.000.  Tbe  policy  was  issued  on 
what  Is  known  as  the  "renewable  term  plan," 
a  method  of  Insurance  originated  by  tbe 
president  of  the  defendant  company,  and 
first  used  In  the  year  1887.  By  the  terms 
of  the  contract,  the  defoidant  agreed  to  re- 
new and  extend  tbe  Insnrance,  during  each 
succesalve  quarter  year  from  the  date  there- 
of, upon  the  payment,  on  or  before  tbe  leth 
of  February,  May,  August,  and  November 
in  each  successive  year  during  the  life  of 
the  assured,  of  the  premiums  for  tbe  actual 
age  attained.  In  accordance  with  a  schedule 
of  rates  printed  on  the  back  of  the  policy, 
less  the  return  premiums  awarded  thereon, 
Goodwin,  the  assured,  died  by  his  own  hand 
on  tbe  11th  day  of  November,  1891,  at  the 
city  of  Chicago,  In  the  state  of  Illinois.  His 
widow,  the  beneficiary  In  the  policy,  brought 
this  suit,  having  first  given  notice,  and  made 
the  proofs  of  death  required  by  the  terms 
of  the  policy.  Defendant  demurred  to  plain- 
tiff's petition  because  there  was  no  allega- 
tion therein  that  the  policy  had  been  renew- 
ed from  time  to  time  by  the  payment  of  pre- 
miums, and  because  the  action  was  pre- 
maturely brought.  The  demurrer  was  sus- 
tained on  the  last  ground,  and  overruled  ou 
the  other;  and  thereupon  plaintiff  filed  an 
amended  and  supplemmtal  petition,  avold- 
Ii^  the  defect  reached  by  the  demurrer,  and 
pleading  some  other  matters  not  necessary 
to  be  here  recited.  Tbe  defendant.  In  answer, 
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admitted  the  execution  of  tbe  policy,  and  Its 
renewal  from  time  to  time  down  to  May 
Iti,  1891;  admitted  tbe  death  of  Goodwin, 
but  denied  that  the  policy  was  in  force  at 
the  time  of  his  death.  Defendant  further 
pleaded,  aa  a  second  division  of  Its  answer, 
that  the  assured  made  a  written  appllcatioD 
f<Hr  insurance,  in  which  be  agreed  that  the 
representations  therein  contained  should  be 
construed  as  warranties,  and  made  the  basis 
for  the  issuance  of  the  policy,  and  that  any 
false  answers  or  statements  should  avoid  the 
policy.  It  further  pleaded  that  Goodwin 
represented  In  this  application  that  he  was 
in  sound  health,  and  was  not  then,  and  bad 
not  been.  Intemperate  in  the  use  of  stimu- 
lants, and  that  he  stated  that  be  dranl£  oc- 
casionally, but  never  to  excess;  that  these 
representations  were  false  and  untrue;  that 
Goodwin  used  Intoxicating  liquors  habitual- 
ly, and  to  excess;  and  that  he  made  the 
representations  he  did  with  Intent  to  deceive 
the  defendant,  and  procure  the  poUcy  in 
suit  In  the  third  division  of  the  answer  the 
defendant  pleaded  other  false  and  untrue 
statements  made  by  Goodwin,  respecting 
the  place  of  bis  birth  and  the  condition  of 
his  health,  which  need  not  be  more  partic- 
ularly set  out  In  the  fourth  division  tbe 
defendant  pleaded  that  plaintiff  and  the  as- 
sured wholly  failed  and  n<%lected  to  pay 
the  premiums  necessary  to  be  paid  on  May 
16,  1801.  In  order  to  renew  and  extend  the  in- 
surance from  and  after  that  date,  and  that 
the  policy  expired  at  that  date  by  the  ex- 
press terms  thereof;  that  thereafter,  and  on 
May  21,  1891.  Groodwln  applied  for  reinstate- 
ment in  the  defendant  company,  and,  as  a 
basis  thereof,  presented  a  healtli  certificate, 
in  which,  among  other  things,  he  stated  that 
he  was  th&i  in  good  health  and  had  been 
since  May  16,  1891;  that  in  truth  and  In 
fftet,  Goodwin  was  not  In  good  health  and 
free  from  disease,  and  was  not  temperate 
in  his  habits,  when  he  made  tbe  certificate 
of  health.  The  fifth  division  pleaded  fail- 
ure of  Goodwin  or  plaintiff  to  pay  the 
quarterly  premium  due  August  16,  18U1,  In 
order  to  extend  tbe  policy,  and  alleges  that 
written  notice  of  the  amount  of  snch  pre- 
mium, and  of  the  place  where  and  person 
to  whom  payment  might  be  made,  was 
mailed  the  assured  on  July  15,  IMOI.— the 
letter  being  addressed  to  him  at  Fifteenth 
and  Harney  streets.  Omaha,  Xeb.;  that  be- 
ing his  last  Icnown  post-office  address,  and 
the  one  fixed  by  him,  in  the  application  for 
insurance,  to  which  notice  should  be  sent 
Tbe  sixth  division  of  the  answer  merely 
pleads  the  failure  of  Goodwiu  or  plaintiff  to 
pay  tbe  premium  due  AugUKt  16,  1891,  and 
further  alleges  that  the  statutes  of  the  8tat« 
of  Xcw  Yorlk.  which.  It  Is  claimed,  aliou],] 
govern  and  control  the  contract  In  suit, 
quiring  notice,  etc.,  did  not  apply  to  polint 
like  the  one  In  suit.  In  the  sevraitb  dip|^,  ^ 
the  defendant  averred  that  tbe  appllc^i,.'^!) 
of  Goodwin  contained  this  statement*  ^\ 


is  agreed  that  death  by  my  own  hand  or 
act  (except  when  ftientaliy  unaccountable), 
or  death  In  violation  of,  or  attempt  to  vio- 
late, law,  are  risks  not  at  any  time  assumed 
by  tbe  society  under  the  policy  applied  for." 
And  defendant  further  averred  that  Good- 
win took  his  own  life  while  mentally  ac- 
countable, and  therefore  there  was  no  lia- 
bility on  the  part  of  the  company.  The  plaln- 
tlfr  demurred  to  tbe  fourth  division  of  the 
answer  because  the  representations  th^tt 
pleaded  were  not  made  in  the  application  for 
Insurance,  and  for  the  further  reason  that, 
by  the  terms  of  tbe  policy,  it  was  incon- 
testable, except  for  fraud  In  obtaining  the 
policy  to  tbe  first  instance;  to  the  fifth  di- 
vision, because  of  several  alleged  defects  in 
the  notice  sent  out  by  the  defendant  com- 
pany; to  the  sixth,  because  no  computation 
had  been  made  by  the  company  as  to  the 
amonnt  of  the  quarterly  premium  Goodwin 
should  pay,  no  deductions  or  allowances 
having  been  made  on  account  of  any  surplus 
portion  of  preceding  payments  not  needed 
for  death  or  quarterly  fund;  to  the  seventh 
for  the  reason  that  tbe  policy  sued  on  be- 
came and  was  incontestable,  except  for  fraud 
in  obtaining  it  This  demurrer  was  sustain- 
ed, as  to  tbe  fourth  and  seventh  divisions  of 
defendant's  answer,  and  overruled  as  to 
the  fifth  and  sixth,  each  party  excepting. 
Thereupon  defendant  amended  tbe  fourth 
division  by  pleading  discovery  of  the  falsity 
of  the  representations  therein  referred  to 
on  July  1,  18D2,  and  offered  to  confess  Judg- 
ment for  the  amount  of  the  premium  paid 
May  21,  1891.  Thereafter  other  pleadings 
vrere  filed  by  each  of  the  parties;  the  de- 
fendant, anHHig  other  things,  alleging  that 
the  contract  of  reinstatement  In  May,  1891, 
was  a  Nebraska  contract,  and  that  there 
was  no  law  of  that  state  requiring  that  a 
copy  of  the  certificate  of  death  be  attached 
to,  or  made  a  part  of.  the  policy.  The  de- 
fendant farther  pleaded  that  tbe  original 
application  for  insurance  was  made  In  Ne- 
braska, and  the  policy  dellvmd  In  Omaha, 
In  tliat  state,  and  that  'there  was  no  law  In 
either  the  state  of  Nebraska  or  tbe  state  of 
New  York  requiring  a  copy  or  copies  of  tbe 
appUcutlun  to  be  attached  to  or  Incorpui&ted 
In  said  policy.  Such  were  .the  Issues  ou 
which  the  cause  was  tried.  Tbe  court,  how- 
ever, in  Its  Instructions  to  the  Jury,  eliminat- 
ed all  questions  made  by  the  pleadings,  save 
tbe  Issue  as  to  the  nonpayment  of  the  quar- 
terly premium  claimed  to  have  lieeu  due 
August  16,  1891.  The  Jury  found  for  the 
plaintiff  on  the  questions  of  fact  presented, 
and  with  their  findings  we  are  not  called 
ufwD  to  interfere.  The  questions  presented 
by  this  appeal  arise  upon  the  sustainlns  of 
plaintiff's  demurrer  to  Certain  divisions  of 
the  answer,  the  ruling  of  the  court  during 
^tie  trial,  and  the  giving  and  refusing  of  In- 
0tructl<»ia  to  the  Jury. 

1.  The  first  question  presented  in  argument 
plates  to  the  sufllciency  of  the  seventh  di- 
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vision  of  the  defendant's  answer.  The  ap- 
plication which  Goodwin  made  for  his  Insur- 
ance contained  a  statement  which,  if  stand- 
Ing  alone,  would  avoid  the  plaintiff's  cause 
of  action,  for  it  la  conceded  that  Goodwin 
committed  snlclde.  But  the  policy  contained 
this  proTision:  "Subject  to  the  stipulations 
regarding  payment  of  premiums,  and  extra- 
hazardous occupations,  claim  under  this  pol- 
icy by  death  occurring  two  or  more  years  aft- 
er Its  date  will  be  incontestable,  except  for 
fraud  in  obtaining  this  policy."  If  there 
were  nothing  more  to  the  case  than  this  pro- 
Tision of  the  policy,  there  would  be  uo  doubt 
tliat  plaintiff's  claim  could  not  be  defeated 
because  her  husband  took  his  own  life;  for 
a  claim  under  the  policy  by  death  occurring 
two  or  more  years  after  its  date  was  Incon- 
testable, except  for  fraud.  We  have  a  case, 
then,  for  construction  of  these  seemingly 
ambiguous  and  conflicting  provisions.  The 
tenets  established  for  the  guidance  of  courts 
in  such  matters  are  well  understood,  and  no 
one  is  better  established  than  that  In  all 
cases  the  policy  must  be  liberally  construed 
in  favor  of  the  assured,  so  as  not  to  defeat, 
without  a  plain  necessity,  bis  claim  for  in- 
demnity. And  when  the  words  used  may, 
without  violence,  be  given  two  Interpreta- 
tions, that  which  will  sustain  the  claim  and 
cover  the  loss  should  be  adopted.  Thompson 
v.  Insurance  Co.,  136  U.  S.  297,  10  Sup.  Ct 
1019;  National  Bank  v.  Insurance  Co.,  05  U. 
8.  673;  Moulor  v.  Insurance  Co.,  Ill  TJ.  8. 
3^,  4  Sup.  Ct.  466;  Wadsworth  v.  Trades- 
men's Co.,  132  N.  Y.  543,  2»  N.  B.  llOt;  Pitch 
V.  Insurance  Co.,  59  N.  Y.  572;  Qarretson  v. 
Association  (Iowa)  38  N.  W.  127;  Meyer  v. 
Casualty  Co.  (Iowa)  65  N.  W.  328;  Collins  v. 
Insurance  Co.  (Iowa)  64  N.  W.  602.  Now,  by 
the  terms  of  the  policy,  it  was  incontestable, 
after  two  years  from  its  date,  except  for 
fraud  in  procuring  it,— subject,  however,  to 
the  stipulations  regarding  payment  of  pre- 
miums, and  extrahazardous  occupations. 
That  is  to  say.  claims  under  the  policy  by 
reason  of  the  death  of  the  assured  were  not 
ro  be  controverted  or  disputed,  except  for 
some  of  the  reasons  stated,  and  death  by 
suicide  is  not  one  of  them.  It  will  be  observ- 
ed that  the  clause  on  which  the  defendant 
relies  Is  not  found  in  the  policy  in  suit,  but 
in  the  application,  which  preceded  it  In  point 
of  time,  and  there  is  significance  in  the  fact 
that  the  words  used  in  the  nppllcation  were 
not  carried  forward  into  the  policy.  An- 
other role  of  Interpretation  may  well  be  used 
here,  which  is  that  when  there  is  a  conflict 
between  the  provisions  of  tne  policy  and 
the  statements  contained  in  the  application 
the  former  controls.  Defendant's  counsel 
contend  with  much  plausibility  that  death  by 
suicide  was  a  risk*  not  contemplated  by  the 
lurtles.  nor  covered  by  the  policy.  But  we 
think  such  a  holding  would  import  Into  the 
terms  of  the  policy  something  not  found 
therein,  and  not  contemplated  by  the  parties 
—at  least,  not  by  the  assured— at  the  time 


the  policy  was  issued.  And  as  said  In  the 
Wadsworth  Case,  supra,  "we  should  adopt 
that  construction  which  we  think  the  in- 
surer had  reason  to  suppose  was  understood 
by  the  insured."  The  proper  constmctiou 
of  this  policy,  taken  In  connection  with  the 
application,  we  think,  is  that  the  policy  does 
not  cover  death  by  suicide  occurring  with- 
in two  years  from  the  date  of  its  delivery, 
but  that  after  two  years  It  Is  Incontestable, 
except  upon  the  grounds  stated  therein. 
This  construction  will  give  ^ect  to  all  the 
provisions  of  the  policy,  and  as  such  a 
result  is  always  sought  after  by  courts,  in 
interpreting  all  classes  of  contracts,  we  are 
quite  content  with  It  We  are  the  better 
satisfied  with  this  conclusion  because  it 
seems  that,  in  life  insurance,  certain  com- 
panies limit  the  operation  of  the  conditions 
as  to  suicide  to  a  fixed  period,  and  make 
their  policies  incontestable  on  that  ground 
thereafter.  13  Enc.  Brit.  p.  179.  For  the 
reasons  suggested,  as  well  as  for  others 
which  might  be  offered,  we  think  the  demur- 
rer to  the  seventh  division  of  the  answer 
was  properly  sustained.  The  case  of  Mareck 
V.  Association,  64  N.  W.  68,  from  the  supreme 
court  of  Minnesota,  Is  directly  in  point;  and, 
while  we  do  not  conctur  in  all  the  reason- 
ing of  that  opinion,  we  are  satisfied  that 
the  result  reached  is  correct. 

2.  Defendant  complains  of  the  ruling  on 
the  demurrer  as  to  the  fourth  division  of  the 
answer.  It  is  sufficient  to  say  at  this  time, 
with  reference  to  this  count,  that  the  de- 
fendant amended  \X  after  the  ruling  on 
the  demurrer,  and  no  attack  was  made  upon 
the  division  as  amended,  by  demurrer  or  oth- 
erwise. True,  the  court  withdrew  the  de- 
fense pleaded  by  this  division  from  the  jury, 
but  this  had  no  relation  to  the  ruling  on 
the  demurrer.  There  Is  nothing  here  to  com- 
plain of,  even  If  it  be  conceded  that  the  de- 
murrer was  improperly  sustained. 

3.  The  lower  court  withdrew  from  the  Jury 
all  defenses  based  upon  the  application,  or^ 
the  certificate  for  reinstatement,  for  the  rea- 
son that  no  full  or  eorrect  copy  of  the  appli- 
cation, and  no  copy  of  the  certificate,  were 
annexed  to  the  policy.  These  holding^  of 
the  court  are  complained  of.  It  Is  insisted 
that  a  substantially  correct  copy  of  the  ap- 
plication was  attached  to  the  policy,  and  * 
that,  if  it  be  conceded  that  the  copy  was  In- 
sufflclput,  yet.  as  the  contract  was  made 
either  In  the  state  of  New  York  or  of  Nebras- 
ka, and  as  there  is  no  law  in  either  of  said 
states  requiring  a  copy  of  the  application  to 
be  attached.  It  may  rely  upon  any  false  state- 
ments or  warranties  contained  in  the  appli- 
cation. The  original  application  and  policy 
of  insurance  have  been  certified  up  for  our 
Inspection,  to  aid  us  in  determining  wheth- 
er a  true  copy  of  the  application  was  attach- 
ed to  the  policy,  and  an  examination  of  them 
leads  us  to  the  conclnslon  that  the  statute 
hereinafter  referred  to  has  not  been  com- 
piled with.   Among  other  tUngs,  the  place 
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to  which  notices  of  premiums  shall  be  ad- 
dressed la  Incorrectly  stated  In  the  copy. 
Again,  some  of  the  statements  made  by  the 
assured  with  reference  to  bis  past  afflictions 
were  not  carried  out  In  the  copy  attached  to 
the  policy,  and  no  part  of  the  examiner's 
report  is  included  in  the  copy  attached.  The 
relevancy  of  this  omission  is  made  apparent 
by  McClain's  Code,  |  1733.  which  provides 
that:  "All  insurance  companies  or  associa- 
tions shall  upon  the  issue  or  renewal  of  any 
policy,  attach  to  such  policy  or  endorse  there- 
on a  true  copy  of  any  application  or  repre- 
Btmtatlons  of  the  assured  which  by  the  terms 
of  the  policy,  are  made  a  part  thereof,  or  of 
the  contract  of  Insurance  or  referred  to 
therein,  or  which  may  In  any  manner  afFect 
the  validity  of  such  poUcy.  The  omission  to 
do  so  shall  not  render  the  policy  invalid,  but 
if  any  company  or  association  neglects  to 
comply  with  the  requirements  of  this  section 
it  shall  be  precluded  from  pleading,  alleging 
or  proving  such  appIi<^tIon  or  representa- 
tions, or  any  part  thereof  or  any  falsity 
thereof  or  any  parts  thereof  In  any  action 
upon  such  policy.  •  ♦  •"  As  we  have 
said,  it  is  argued  that  the  poUcy  In  suit  Is  a 
New  York  or  Nebraska  contract,  and  that 
there  is  no  such  law  aa  that  above  set  forth 
in  either  of  these  states.  The  policy  was 
signed  by  the  president  and  secretary  of  the 
company,  In  the  city  of  New  York.  The 
premiums  are  made  payable  there,  and  the 
amount  of  the  policy  was  to  be  paid,  In  the 
event  of  the  death  of  the  assured,  at  the  city 
of  New  York.  It  was  also  expressly  agreed 
that  the  policy  should  t>e  construed  to  have 
been  made  in  the  state  of  New  York.  It 
was  therefore  a  New  York  contract,  and  Is  to 
be  governed  by  the  laws  of  that  state. 
Richards.  Ins.  S  44.  Now,  In  the  absence  of 
all  proof  to  the  contrary,  the  laws  of  the 
state  of  New  York  are  presumed  to  be  the 
same  as  In  this  state.  Selverts  v.  Associa- 
tion (Iowa)  64  N.  W.  071.  The  defendant, 
upon  the  trial,  attempted  to  prove  that  there 
was  and  is  no  such  statute  In  the  state  of 
New  York  as  the  one  before  quoted,  and  for 
this  purpose  offered  in  evidence  four  volumes 
of  books,  entitled  "The  Revised  Statutes, 
Codes  and  General  Laws  of  the  State  of 
New  York,"  which  purport  to  contain  the 
text,  carefully  compared  with  the  original, 
of  all  the  general  statutory  law  of  the  state 
In  force  January  1,  1860,  published  by  one 
Clarence  P.  Blrdseye.  of  the  New  York  bar. 
What  purports  to  be  a  printed  certificate  of 
the  secretary  of  state  Is  also  in  one  of  these 
volumes,  to  the  effect  that  so  much  of  the 
matter  contained  In  the  text  of  this  edition 
of  the  Revised  Statutes  as  purports  to  be  a 
copy  thereof  is  a  correct  transcript  of  thg 
text  of  theRevlsed  Statutes  as  originally  pi,^ 
llshed  under  the  authority  of  the  state, 
cept  such  typographical  errors  In  the  o^j  , 
nal  as  have  been  corrected  In  the  copy,  ^*^'« 
except  such  parts  as  have  been  alters^ 
the  acts  of  the  legislature,  and  tha^  ^ 


respect  to  such  parts.  It  conforms  to  the 
acts  by  which  such  alterations  have  been 
made.  None  of  these  volumes  purport  to 
have  been  published  under  the  authority  of 
the  l^irialature  of  New  York,  nor  were  they 
proved  to  be  commonly  admitted  as  evidence 
of  the  existing  laws  of  that  state  in  the 
courts  thereof,  aa  required  by  section  3718 
of  the  Code  of  Iowa.  ■  They  were  therefore 
Inadmissible,  and  the  court  below  properly 
rejected  them.  We  return,  then,  to  the  pre- 
sumption that  the  law  of  New  York  was  the 
same,  with  reference  to  attaching  copies  of 
the  application,  as  it  Is  here,  and  the  conclu- 
sion is  inevitable  that  defendant  cannot  rely 
upon  any  alleged  false  representations  or 
warranties  In  the  application  for  insurance. 
It  is  argued,  however,  that  the  reinstate- 
ment or  renewal  which  was  made  In  May. 
1891,  when  the  assured  furnished  the  health 
certificate,  was  a  Nebraska  contract,  and 
that  there  Is  no  law  of  that  state  requiring 
copies  of  the  application  or  certificate  of 
health  to  be  annexed  to  the  policy,  and  that, 
if  this  be  not  true,  the  statute  of  this  state 
does  not  apply  to  renewals  or  reinstatements. 
Adverting  to  this  last  claim  first,  it  is  suffi- 
cient to  say  that  the  statute  we  have  quoted 
Is  about  as  broad  as  language  can  make  It. 
and  we  think  it  covers  a  renewal  or  rein- 
statement of  the  policy.  Moreover,  the  re- 
instatement was  not  the  making  of  a  new 
contract,  for  no  new  or  difllerent  terms  were 
agreed  upon.  It  was  simply  the  cancella- 
tion of  a  forfeiture,  whereupon  the  contract 
was  restored,  and  recognized  as  binding  by 
the  company.  Liudsey  v.  Aid  Soc.,  84  Iowa, 
734,  50  N.  W.  29;  French  v.  Association,  111 
N.  C.  391,  16  S.  E.  427.  The  contract  re- 
mained a  New  York  contract  after  the  rein- 
statement, the  same  as  it  was  before,  and 
must  be  governed  by  the  laws  of  tliat  state. 
It  is  further  to  be  noted  that  the  application 
for  reinstatement  was  accepted  at  the  home 
office,  in  New  York,  and  it  is  affirmatively 
shown  that  no  officer  or  agent  of  the  defend- 
ant In  Nebraska  had  authority  to  make  rein- 
statements or  renewals.  The  defendant  of- 
fered In  evidence  a  copy  of  the  Compiled 
Statutes  of  the  State  of  Nebraska,  which 
were  rejected  by  the  court  below.  We  are 
inclined  to  think  these  statutes  were  snffl- 
dently  identified,  but.  for  the  reasons  above 
suggested,  they  were  properly  rejected.  But, 
aside  from  all  this,  we  do  not  think  the 
company  established  a  ground  for  forfeiture 
t>ecause  of  nonpayment  of  the  May,  1801, 
premium.  The  notice  which  was  sent  the 
assured  of  the  maturity  of  the  premium  was 
improperly  addressed,  and  did  not  reach  the 
assured,  but  was  returned  to  the  company. 
And  there  Is  no  showing  as  to  the  amount 
due  in  May,  for  the  nonpayment  of  which 
(be  forfeiture  is  asked.  The  defendant  re- 
gies upon  statements  made  by  the  assured  as 
the  amount  due,  and  as  to  the  alleged  for- 
«^lture.  It  seems  to  be  well  settled,  how* 
-ver.  that  his  declarations  are  not  binding 
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apon  tbe  beneficiary.  2  Mrj,  las.  ]  679a; 
lusnmice  Co.  t.  Caieerer.  86  Ohio  St.-  206; 
BIlsB,  Ins.  I  383;  Inauiance  Co.  y.  Baaej,  10 
Kan.  625;  Seirerts  t.  AaaodaUon,  supra. 
Tlie  court  below  was  rlgbt  in  lefming  to 
submit  the  question  of  mtsrepresentationa  In 
the  certificate  of  health. 

4.  We  turn  now  to  the  alleged  forfeiture 
for  f aUnre  to  pay  tbe  Aufnsl;  1881.  preraiom. 
It  was  conceded  by  both  parties  that  the  law 
of  the  state  of  New  Toric  required  that  the 
defendant,  before  it  could  forfeit  a  policy  for 
QonpaymCTt  of  premium,  should,  at  least  30, 
and  not  more  than  00,  days  prior  to  tbe  day 
when  the  premium  Is  payable,  address  and 
mail,  postpaid,  to  the  aasured,  at  his  m  ber 
last  known  post-office  addreas,  a  writtMi  or 
printed  notice,  statin;  the  amount  of  such 
premium,  the  place  where  and  the  person  to 
whom  payable,  and  that  onless  the  same 
should  be  paid  to  the  company,  or  to  a  duly- 
appointed  agent  or  other  person  authorized 
to  c<^lect  such  premium,  within  30  days  alter 
the  ip^illng  of  such  notice,  the  said  policy, 
and  B.i\  payments  thereon,  wUI  become  for- 
feited and  void.  It  appears  from  the  evi- 
dence that  the  defendant  on  the  15th  day  of 
July.  1891,  addressed  a  notice  to  Matt  Good- 
win of  the  maturity  of  the  August  16,  1S91, 
preminm.  This  notice  was  addressed  to  tbe 
assured,  at  Fifteenth  and  Barney  streets, 
Omaha,  Neb.  Now,  it  is  claimed  by  the  com- 
pany tliat  this  notice  was  addressed  to  the 
last  named  post-c^ce  address  of  Goodwin, 
while  the  plaintiff  Insists  that  both  she  and 
the  assured  gave  notice  to  the  defendant's 
agents  of  a  change  of  address.  This  notice 
Is  claimed  to  have  been  given  one  Hall,  a 
general  sg&it  of  tbe  defendant  company,  up- 
on the  streets  of  the  city  of  Omaha,  and  to 
the  Commerdal  NatioiuU  Bank  ot  Omaha, 
which,  for  a  time,  at  least,  was  charged  with 
the  dnty  of  collecting  premiums.  The  lower 
court  submitted  to  the  Jnry  the  question  as 
to  whether  there  was  notice  of  a  change  of 
addreas  given  to  either  <a  these  agents,  and 
iBstmcted  that.  If  there  was,  then  there  was 
no  forfeitore.  We  think  there  was  ample 
evidence  to  sustain  these  Instructions.  The 
notice  to  Hall  is  not  dmied,  but  It  is  claimed 
that  It  was  given  to  him  npon  the  street,  in 
a  casual  conversation,  and  therefore  was  not 
Undlng  upon  the  company.  There  was  evi- 
deace  tending  to  show  that  Hall  was  a  gen- 
erai  agent,  and  uncontradicted  evidence  that 
be  received  the  notice.  And  we  think  it  was 
given  to  him  In  such  a  manner  as  to  bind 
his  principal.  The  place  where  the  notice 
was  given  Is  entirely  immaterial,  if  It  was 
conveyed  to  him  as  agent  of  the  company, 
and  for  the  pnipoee  of  having  It  act  tberecKi. 
According  to  tbe  evldwce,  Hall  was  directed 
to  change  the  address  from  Fifteenth  and 
Ham^  to  the  general  d^very.  On  the  ISth 
day  of  Joij.  1891.  Mra.  Goodwin  wrote  a  let- 
ter to  tbe  Commercial  NatlowU  Bank,  which 
bank  was  then  collecting  premlfims  for  de- 
fendant, to  forward  an  noticei  ot  assetsmenta 
T^M.w.no.2— 11 


nnder  her  husband's  policy  to  07  'rwenty- 
Third  street.  ChicnTo.  111.  This  letter  was 
received  by  tbe  bank  July  iSth,  and  uu  tlie 
16tli  It  notlfled  the  defendant  to  send  notice 
as  requested.  This  notice  was  received  by 
tbe  company  July  20,  1881.  The  only  ques- 
tion with  reference  to  this  notice  of  July  13, 
1881,  is  whether  It  was  binding  upon  the  de- 
fendant Appellant  contends  that  notice  to 
the  bank  was  not  notice  to  It,  for  the  re&scm 
that  It  had  no  autluMlty  whatever,  except  to 
collect  and  receive  premiums,  and  deliver  re- 
ceipts to  the  assured.  It  seems  that  this 
question  has  heretofore  been  decided  by  this 
court,  adversely  to  appellant,  in  the  cases  of 
Mayer  v.  Insurance  Co.,  38  Iowa,  304; 
Loughrldge  v.  Association.  84  Iowa,  141,  SO 
N.  w.  668,  and  authorities  cited.  Tbe  au- 
thorities cited  by  appellant's  counsel  are  not 
In  point 

5.  It  is  also  Insisted  that  there  was  evi- 
dence to  show  tliat  the  assured  received  the 
notice,  although  it  may  have  been  incorrectly 
addressed;  that  It  In  fact  went  to  the  gen- 
eral delivery,  where  the  assured  directed  it 
should  go,  and,  as  it  was  never  returned  to 
the  defendant  CMupany,  tbe  presumption  ob- 
tains that  it  was  d^vered.  It  Is  sufflcloit 
to  say,  In  answer  to  this  contention,  that  no 
sDch  Issue  was  made  In  the  pleadings.  Tbe 
claim  was  that  a  notice  was  sent,  as  required 
by  the  New  York  statutes,  to  the  last  known 
post-office  address  of  the  asstu'ed,  and,  as 
payment  was  not  made  within  the  time  al- 
lowed thereby,  that  the  policy  was  forfeited. 
The  defendant  did  not,  in  any  of  Its  plead- 
ings, aver  that  tbe  assured  had  actnal  notice 
of  the  maturity  of  tbe  premium.  But,  aside 
from  all  this,  tbe  notice  was  not  addreeaed 
to  the  city  or  town  where  the  assured,  at 
the  time,  resided.  He  was  then  living  In 
Chicago,  and.  it  seems  to  be  a  well-estaUlsh- 
od  mle  that  under  such  drcnmstances  no 
presumption  arises  that  the  addressee  re- 
ceived the  notice.  See  Hoiderson  v.  Ooke 
Co.,  140  v..  8.  37.  11  Sup.  Ct.  081;  2  Whsrt. 
Bv.  I  1328;  Carter  v.  Insurance  Co.,  UO  N. 
X.  23.  17  N.  B.  396;  Garretson  v.  Associa- 
tion. 74  Iowa.  421,  38  N.  W.  127;  Garbutt  v. 
Association,  84  Iowa,  294,  51  N.  W.  148; 
Phelan  v.  Insurance  Oa,  113  N.  T.  151,  20  N. 
B.  627.  Tbe  court  did  not  eir  in  refusing  to 
submit  the  queBtl(Hi  as  to  the  actual  receipt 
of  the  notice  by  the  assured,  or  In  refusing 
to  give  the  instructlfHis  asked  by  defendant 
upon  this  subject. 

6.  Complaint  Is  made  of  the  fifth  paragraph 
of  the  court's  charge,  which  required  the  de- 
fendant to  show  that  the  sum  claimed  as 
premium,  L  e.  $18.65,  was  the  correct  amount 
which  was  due  in  Augast.  1891,  after  award- 
ing and  deducting  return  premiums  for  that 
quarter,  etc.  No  valid  objection  can  be  lodg- 
ed &gtdmt  this  Instruction,  in  view  of  tbe 
terms  of  the  policy,  which  provide  that  the 
premium  which  could  be  required  was  "less 
the  return  premiums  awarded,"  and  that 
"maximum  quarterly  premiums  w«re  to  be  re- 
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duced  in  each  case  by  Borplos  portion  of  pre- 
ceding Da^ments  not  needed  for  the  death 
fund  and  quart^ly  fund."  It  appears  that 
in  every  Instance  these  return  premiums  had 
been  deducted  from  premiums  prerlonsly 
paid,  and  that  they  Tarled  In  amount. 
Knowledge  as  to  the  amount  of  the  return 
premiums  was  solely  In  the  poesesaion  of  de- 
fendant, and,  under  well-known  rules,  the 
burden  was  upon  it  to  prove  the  amount 
thereof.  PlaintifF  could  not  do  it,  as  she  had 
DO  data  upon  which  to  act  'nils  Is  merely 
stating  a  general  rule,— that  where  the 
amount  of  the  premium  to  be  paid  Is  varia- 
ble, and  knowledge  as  to  the  amount  rests 
peculiarly  with  the  company,  that  it  must 
show  that  the  amount  demanded  was  the 
correct  sum.  Tobin  t.  Aid  Soc.,  72  Iowa,  261, 
33  N.  W.  663;  Underwood  v.  Legion  of  Hon- 
or, 66  Iowa,  134,  23  N.  W.  300;  2  May,  Ins. 
§  345a.  The  Instructlotts  given  by  the  court 
with  reference  to  this  subject  were  correct, 
and  those  asked  defendant.  In  so  far  as 
they  embodied  COTreet  mles  of  law,  were  giv- 
en by  the  court. 

7.  Certain  errors  are  assigned  on  the  ad- 
misslim  and  rejection  of  testimony.  We 
need  not  set  them  out  It  is  sufflcl^t  to  si^ 
that  we  discover  no  error.  Xlie  queetlonfl 
presented  are  unimportant,  and  this  opinion 
has  already  grown  too  long. 

8.  Some  claim  Is  made  that  the  policy  In 
salt,  being  a  renewable  one,  from  quarter  to 
quarter.  Is  not  governed  by  the  ordinary  prin- 
ciples applicable  to  life  Insurance  contracts. 
Sufflce  It  to  say,  in  answer  to  this  claim, 
that  we  see  no  merit  in  It  The  policy  in  suit 
Is  a  continuing  one.  It  gave  the  assured 
and  his  beneficiary  the  right  to  make  It  in- 
contestable, as  to  certain  mattei*s,  and  this 
they  did,  by  the  payment  of  premiums  for 
more  than  two  years.  It  also  gave  them  the 
right  to  deductions  for  return  premiums,  as 
before  stated,  and  promised  them  an  addi- 
tional credit  at  the  end  of  ten  years.  Con- 
strued with  such  of  the  provlslous  of  the 
New  York  statutes  as  we  have.  It  clearly  ap- 
[tears  that  It  should  have  no  oth^  effect  than 
an  ordinary  life  poUcy,  which  could  be  for- 
feited for  nonpayment  of  premiums,  the  same 
as  other  insurance  policies.  The  contract  was 
one  of  insurance,  pure  and  simple;  and  the 
ingenuity  of  the  author  should  not  be  allow- 
ed to  work  a  fraud  or  injustice  upon  those 
who  confided  in  the  belief  that  upon  payment 
of  premiums  after  notice,  as  required  by  the 
statutes  of  New  York,  they,  after  the  expira- 
tion of  two  years,  had  an  incontestable  pol- 
icy. We  have  patiently  considered  the  whole 
case,  and  examined  a  long  line  of  authorities 
cited  by  counsel  on  either  side,  and  have  also 
made  an  independent  search  for  cases  which 
wonld  aid  us  In  disi>OBlng  of  the  <iaestlons 
presented;  and,  while  we  have  not  discussed 
every  proposition  presented,  we  liave  consid- 
ered those  matters  which  we  l>etieve  to  be 
controlling,  and  are  of  the  opinion  that  the 
judgment  sfaoold  be  affirmed. 


MOPFITT  et  al.  v.  ALBERT  et  aL 
(Supreme  Conn  of  Iowa.    Feb.  6.  18»6.) 
Attachmbiit— AssiOMiiBBT  Off  BaBOB— Obsbrai. 
AHD  Sfbcial  Vbbdioi  — CoarucT  — Monoai  in 

ABRBBT— NbW  TbIALt— FUMWFTIOII— BlflHT  OT 
iMTBBVBitBR. 

1.  Assignmentfl  that  the  court  erred  in  ov^- 
mling  a  motion  in  arrest  of  judgment,  and  in 
overrulin|[  a  motion  to  set  aside  the  verdict,  are 
not  sofficieatly  spedSc 

2.  Inconsistency  between  a  special  finding 
and  the  general  verdict  cannot  be  taken  advan- 
tage of  by  motion  in  arrest 

3.  A  conflict  between  a  spedal  finding  and 
a  general  verdict  is  not  ground  for  a  new  triaL 

4.  Where  it  was  stipalated,  on  appeal  in 
attachment  that  some  of  the  evidence  tended 
to  show  that  the  property  attached  belonged  to 
defendant  and  to  interveners,  and  the  jury  a  spe- 
cial  finding  fonnd  that  the  pn^terty  belcmged  to 
both  parties,  bat  the  general  verdict  found 
against  the  claim  of  the  intervenera.  It  will  be 
presumed,  in  tiie  absence  of  evidence,  and  in 
support  of  the  general  verdict  that  plaintiff  ac- 
quired a  right  to  attach  the  property  befwe  the 
interest  of  intervecers  was  acquired. 

5.  Where,  m  attachment  intervenes  claim- 
ed the  property,  and  the  entire  case  was  sub- 
mitted to  the  jury  at  one  time,  and  the  jury  spe- 
cially fonnd  that  the  property  was  owned  by 
defendant  and  interveners,  there  was  no  error 
in  failing  to  make  aoch  an  order,  nnder  Code,  i 
3016,  as  would  protect  the  interest  of  interven- 
ers; the  smnmary  proceedings  for  which  that 
section  provides  not  having  been  adt^ted,  and 
DO  reqnest  for  snch  order  having  been  made  aft- 
er said  finding  was  returned. 

Arateal  from  district  court,  Cedar  county; 
William  O.  ThompBtui,  Judge. 

Action  at  law,  aided  by  a  landlord's  attach- 
moit,  to  recover  an  amount  doe  as  rent  un- 
do' a  lease  at  real  estate.  A  petitlmi  of  in- 
tervention vas  filed,  there  was  a  trial  by 
jury,  and  a  verdict  and  judgment  for  platu- 
tiffs.    l^e  int^reners  appeal.  Affirmed. 

Wright  A  Wright  and  Charles  W.  K^tf. 
for  appellants.    Froaton,  Wlieete  ft  Moffit, 

for  appellees. 

ROBINSON,  J.  In  August,  1889,  the  pUln- 
tUTs  leased  to  the  defendant  Henry  Alba*t, 
Sr.,  certain  real  estate,  for  the  term  of  five 
years  tram  the  1st  day  of  March,  1880,  at  an 
annual  rent  of  $1,278.  This  action  wns 
brought  to  recover  rent  due  under  the  lease. 
The  jury  found  that  the  defendant  was  in- 
debted to  the  plaintur  in  the  sum  of  $430.79. 
and  judgment  was  rendo'ed  In  Cavor  of  the 
plaintiff  for  that  amount,  and  for  the  sale  of 
the  attached  property.  The  defendant  did 
not  except  to  the  Judgment,  and  does  not  ap- 
pear to  be  Interested  in  this  appeaL  The  in- 
terveners are  Henry  Albert,  Jr.,  and  Auffust 
Albert  sons  of  the  defendant  Tbey  claim  to 
be  the  absolute  and  nnquaUfled  owners  of  cer- 
tain horses,  cattle,  hogs,  sheep,  and  other  per^ 
sonal  property,  upon  which  the  writ  of  at- 
tachment was  levied;  that  the  defendant 
never  owned  the  property  so  claimed,  nor  any 
part  of  it  and  that  It  was  not  subject  to  the 
attachment  tac  the  payment  of  the  amount 
due  from  the  defendant  Tbe  evidence  is 
not  before  na,  but  a  stipulation  of  the  par- 
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ties  shows  that  some  of  the  evidence  offered 
tended  to  show  that  the  property  in  question 
belonged  to  the  def^dant,  some  of  the  evi- 
dence tended  to  show  that  the  property  be- 
longed to  the  Interveners,  and  some  tended  to 
ibow  that  It  belonged  to  the  defendant  and 
the  interveners.  The  verdict  of  the  Jury  on 
the  claim  of  the  interveners  was  as  follows: 
"We,  the  Jury,  find  against  the  interveners, 
Henry  Albert  and  August  Albert,  that  they 
are  not  the  owners  of  the  attached  property." 
A  special  Interrogatory  was  submitted  to  the 
Jury,  and  answered,  as  follows:  "Who  were 
the  owners  of  the  property  described  in  the 
Bberlffs  return,  and  which  was  levied  upon 
by  the  sheriff  in  this  action  at  the  time  of  said 
levy?  Answer.  Henry  Albert,  Sen.,  and  sons." 
The  Interveners  filed  motions  in  arrest  of 
judgment,  and  to  set  acdde  the  verdict,  which 
wo-e  overmled. 

1.  The  motion  In  arrest  of  Judgment  Is 
based  upon  two  grounds,  which  present  dif- 
ferent questions,  and  the  motion  to  set  aside 
the  verdict  is  on  more  than  two  grounds,  and 
involvefl  several  questions.  The  first  assign- 
ment of  errors  alleges  that  the  court  erred  in 
overruling  the  motion  In  arrest  of  Judgment. 
The  second  assignment  refers,  in  substantial- 
ly the  same  terms,  to  the  ruling  on  the  mo- 
tion to  set  aside  the  verdicL  Neither  of  these 
assignments  Is  sufficiently  specific  to  present 
any  question  for  our  determination.  Blocker 
V.  Schoff,  83  Iowa.  2G6,  48  N.  W.  1079;  State 
V.  Harbach,  78  Iowa,  476,  43  N.  W.  272;  Dun- 
combe  T.  Powers,  75  Iowa,  187,  39  N.  W.  261; 
AnnBtrong  v.  KlUen,  70  Iowa,  52,  30  N.  W.  14. 

2.  It  Is  said  that  the  special  finding  is  incon- 
sistent with  the  general  verdict  If  tliat  be 
conceded,  it  does  not  follow  that  the  motion 
In  arrest  of  judgnioit  should  have  been  sus- 
tained. Such  a  motl(Hi  lies,  after  trial,  when 
the  facta  stated  in  the  petition  do  not  entitle 
the  plaintiff  to  any  relief  whatever.  Code,  S 
2660.  Bat  it  Is  not  claimed  that  the  petition 
of  the  plaintiffs  Is  defective,  and  defects  in 
the  petition  of  the  intervener  would  not  «itl- 
tle  them  to  relief.  A  conflict  between  a  spe- 
cial finding  and  the  general  verdict  is  not  a 
ground  for  a  new  trial.  If  th^  are  incon- 
sistent, the  special  finding  controls,  and  Judg- 
ment may  be  given  accordingly.  Code,  §  2800. 
But  the  interveners  did  not  ask  for  Judgment 
on  the  special  finding,  and  the  Judgment  ren- 
dered cannot  be  disturbed,  unless  it  appears 
that  the  general  verdict  Is  bo  inconsistent  with 
the  special  finding  that  both  cannot  stand. 
PhoenJx  T.  Lamb,  29  Iowa,  SKJ.  Hie  stipu- 
lation of  the  parties  shows  that  there  was  evi- 
dence to  sustain  the  general  verdict.  The 
special  finding  shows  that  the  defendant  and 
the  interrenere  were  Qi»  owners  of  the  prop- 
erty upon  which  the  attadunoit  was  levied, 
and.  altbongb  the  date  of  amdi  ownership  is 
not  fixed.  It  be  presnmed  to  have  existed 
at  the  time  of  the  levy.  Bat  it  have 
been  tbat  tbe  plaintiff  had  acquired  a  right  to 
•else  the  property,  by  attachment,  for  the  rbnt 
doe,  before  the  lnta«at  of  the  eons  was  ac- 


quired, and  that  their  rights  were  subject  to 
those  of  the  plaintiff.  We  must  pi-esume,  in 
the  absence  of  the  evidence,  that  this  was  the 
case;  and  If  It  was,  there  itt  no  inconsistency 
between  the  special  finding  and  the  general 
verdict 

3.  It  Is  said  that  the  court  erred  in  not 
making  such  an  order,  by  virtue  of  section 
8016  of  the  Code,  as  would  protect  the  Inter- 
ests of  the  Interveners  which  the  Jury  found 
to  exist  The  summary  ;nt>ceedings  for 
which  that  section  provides  were  not  adopted 
in  this  case.  The  appellants  int^rened  in 
the  action,  which  was  so  tried  that  tbe  entire 
case,  as  to  tbe  defendant  and  interveners, 
was  submitted  to  the  jury  at  one  time.  But 
It  18  immaterial  whether  the  cose  falls  with- 
in the  section  specified  or  tbe  general  provi- 
sions of  the  law  permitling  interventions,  for 
the  reason  that  tbe  record  does  not  show  tbat 
the  Interveners  were  entitled  to  any  relief. 
As  we  have  seen,  the  general  va^ct  and  the 
special  findings  are  not  necessarily  Inconsist- 
ent, and  we  cannot  i»:esume  that  they  are,  nor 
that  the  Interest  of  tbe  interveners  was  of  a 
character  to  require  an  order  for  its  protec- 
tion. A  farther  answer  to  this  claim  of  the 
appeUants  Is  that  tbey  are  not  shown  to  have 
asked  for  such  an  order,  after  the  special  find- 
ing was  retiu*ned.  In  view  of  the  pleadings 
and  the  general  verdict,  we  think  this  should 
have  been  done,  if  the  IntervenerB  were  entl* 
tied  to  that  relief. 

4.  The  appellants  discuss  varlons  questions, 
few  of  which  are  raised  by  the  assignment  of 
errors.  Some  of  them  rdate  to  the  omission 
of  the  district  court  to  grant  relief,  which  was 
not  asked,  and  others  are  governed  by  the 
views  we  have  already  expressed.  None  of 
them  are  of  sufficient  imtrartance  to  require 
QKclal  mention.  It  is  sufficient  to  say  tbat 
we  have  not  found  any  ground  for  disturbing 
tbe  Judgment  of  the  district  court,  and  it  la 
affirmed. 


In  re  YOUNG'S  ESTATE. 
(Snpreme  Court  of  Iowa.    Feb.  5,  1896.) 

AOHITflSTBlTOR— CaILOBK  TO  InVKAT  FuKDS — 
LiUILITT  rOR  InTBRKST — CoUPENSATIOir. 

1.  An  admiuiBtrator  having:  funda  of  tbe  es- 
tate, which  he  used  in  hia  private  business  with- 
out attempting  to  invest  them  for  the  benefit  of 
the  estate,  though  he  could  have  realized  a  profit 
thereon  greater  than  6  per  cent.,  was  properly 
charged  with  intereat  at  6  per  cent  on  the  aver- 
age amount  while  it  was  in  his  hands,  though 
the  will,  in  providlDg  that  no  distribution  should 
be  n.ade  until  the  younffeat  legatee  attained  ma- 
jority, did  not  direct  that  tbe  funds  should  be 
invested,  and,  though  the  administrator's  report 
showed  that  the  moneys  were  not  inveatea,  it 
did  not  show  tbat  he  was  using  them  for  his 
own  profit 

2.  Though  said  administrator,  as  such,  ren- 
dered hia  services  for  over  20  yean,  it  was 
proper  not  to  allow  extra  compensation  under 
Code,  S  2495,  for  extraordinary  aervtces,  iuiui- 
much  as  intereat  was  not  charged  to  him  with 
annual  rests,  aa  might  have  been  done  under 

I  the  circumstancea  of  the  cage. 
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Appeal  from  district  coart.  Polk  ooun^; 
W.  F.  Conrad,  Judge. 

Madison  Young  died  In  1S73.  testnte,  and 
P.  M.  Casady  became  tbe  administrator  of 
his  estate  with  tbe  will  annexed.  One  at 
the  legatees  was  four  years  of  age  when 
Madison  Young  died,  and,  by  the  terms  of 
the  will,  final  distribution  could  not  be  made 
-until  each  legatee  attained  his  majority.  The 
anal  report  was  filed  Septemt>er  23,  1893,  to 
which  exceptions  were  taken  by  the  legatees, 
and  the  district  court,  after  si»ecifylng  the 
real  estate  In  the  hands  of  the  administrator, 
made  a  finding  as  follows:  "And  the  court 
further  finds  that  said  administrator  liad  In 
fals  bands  at  the  close  of  the  years  1876  to 
18SS,  InclusiTe,  large  balances,  which  av- 
eraged $1S,5&2.95  for  each  of  said  years,  and 
that  he  used  said  moneys  in  his  private  busi- 
ness, and  that  he  has  not  charged  himself 
with  any  interest  upon  any  of  snch  balances, 
nor  accounted  for  any  profits  thereon;  that, 
as  a  matter  of  law,  be  should  be  charged 
with  six  per  cent,  simple  Interest  upon  such 
yearly  balances  for  the  period  of  fourteen 
years,  tielug  from  January  1,  1875,  to  De- 
cember 31,  1888,  Which  amounts  to  the  sum 
of  $15,402.45;  and  that  he  should  be  char- 
ged interest  upon  said  last-named  sum  at 
the  rate  of  six  per  cent,  per  annum  from  De- 
cember 31,  188S,  to  December  31,  1893,  giv- 
ing him  credit  for  snch  payments  as  have 
been  made  by  him  during  such  last-named 
period,  and  charging  him  with  such  sums  as 
hare  been  received  by  him  during  such  pe- 
riod; and  that  there  was  In  the  hands  of 
said  administrator  on  December  81,  1893.  be- 
longing to  said  estate,  tbe  sum  of  nineteen 
thousand  three  hundred  and  seventy-one  dol- 
lars and  eighty-one  cents  (519,371.81)."  From 
the  judgment  entered  in  pursuance  of  this, 
and  other  flndlDgs,  the  admlnlatimtor  ap- 
Iiealed.  Affirmed. 

BerryhiU  &  Henry,  tor  appellant   O.  C  & 

C  L.  Nourse,  for  appellee. 

GRANGKR,  J.  L  Appellant  presents  two 
questions  for  consideration,  as  follows: 
"First,  as  to  whether  tbe  administrator 
should  be  charged  with  interest  upon  the 
mouey  in  his  hands;  and,  second,  should  he 
receive  any  compensation  other  than  the  per- 
centage upon  the  estate  allowed  1^  law,  be- 
ing 5  per  cent,  foi  the  first  $1,000,  2^  per 
cent,  for  the  overplus  between  $1,000  and 
$5,000,  and  1  per  cent,  for  the  amount  over 
$5,000r'  The  facte  above  found  by  the  dis- 
trict court  are  not  (juestioned,  and  hence  we 
have  a  case  in  which  the  administrator  had 
In  his  hands  for  about  20  years  a  large 
amount  of  money.  By  the  terms  of  the  will, 
except  as  to  a  few  t)e<iue8ts,  the  money 
muAt  be  retained  fot  distribution  until  i^qq 
This  money  was  in  no  way  Invested  for  (v ' 
benefit  of  the  estate,  but  It  was,  as  fo^j,^ 
by  the  district  court,  used  by  the  admlni^/^Q 
-tor  in  his  private  tHiBiness.  The  district 
Jield,  under  this  ntate  ot  facts,  that  Uita 


at  tbe  rate  of  6  per  cent,  should  be  paid, 
and  we  will  notice  tbe  reasons  urced  why 
tbe  tioldlng  shonld  be  disturbed. 

2.  It  is  said  that  the  will  itself  did  not  di- 
rect that  the  funds  should  be  invested.  Nor 
did  it  direct  oth<>rwlse.  The  testator  might 
well  suppose  a  plain' requirement  of  the  law 
would  be  observed.  It  did  require  that  the 
estate  shonld  be  converted  Into  money  as 
soon  as  practicable,  which  was  done.  It  then 
provided,  In  effect,  that  most  of  the  money 
should  be  held  by  the  administrator  until 
1890,  before  distribution.  The  law  deter- 
mines  that  such  funds  shall  be  invested,  if 
it  can  be  prudently  done  in  the  interest  of 
the  estate.  The  rule  seems  to  be  well  stated 
in  Peridns'  Estate  v.  HolUster,  58  Vt.  34S, 
T  Atl.  605,  as  follows:  '*It  Is  a  fundamental 
principle  that  It  Is  the  duty  of  a  trustee, 
whether  an  executor  or  administrator  or 
guardian,  or  as  In  the  case  of  an  ordinary 
nature  of  trusteeship,  to  keep  the  trust  funds 
separate  from  all  other  funds,  and  also,  when 
they  are  not  to  be  primarily  paid  over,  to 
keep  them  securely  Invested,  and  as  profit- 
ably as  he  can.  In  the  exercise  of  that  degree 
of  prudence  which  a  prudent  man  would  ex- 
ercise In  regard  to  his  own  funds;  and  that 
he  shall  derive  to  himself  no  gain  or  ad- 
vantage by  use  of  the  trust  funds;  and  that 
he  shall  neither  make  nor  lose  by  hts  man- 
agement of  the  funds,  and  for  his  lawful 
management  thereof  he  shall  receive  a  rea- 
sonable compensation."  It  is  not  an  nn- 
reasonable  rule  that  requires  an  administra- 
tor to  do  with  such  a  fund  what  a  reasonably 
prudent  man  would  do  with  his  own  money 
under  the  same  circumstances.  No  prudent 
man  would  have  held  that  money  for  all 
those  years  without  Investment  If  the  way 
was  open  to  do  so  with  profit  The  testi- 
mony shows  that,  during  most  of  the  time 
while  the  administrator  had  this  money.  It 
was  worth  10  per  cent,  per  annom,  and  at 
no  time  less  than  8  [>er  cent 

It  is  said  that  the  general  monetary  situa- 
tion excused  the  administrator  from  deposit- 
ing the  money  in  banks.  There  was  nothing 
to  require  such  a  deposit.  If  the  record 
showed  a  reasonable  effort  to  invest  It,  and  a 
failure  because  It  could  not  be  safely  done, 
the  situation  would  be  different  No  such 
effort  was  made,  and  It  appears  from  the 
record  that  during  all  the  time  the  money 
could  have  been  loaned  safely  and  with  a 
profit  greater  than  6  per  cent  to  the  estate. 
It  Is  plainly  apparent  that  the  admlDlstrator 
desired  It  for  his  own  use,  and  the  money 
was  so  employed.  Schieffelln  v.  Stewart,  1 
Johns.  Ch  020,  supports  a  rule  as  follows: 
"An  executor,  administrator,  or  trustee  Is 
not  allowed  to  make  any  gain,  profit  or  ad- 
vantage from  the  use  of  the  trust  funds.  If 
be  negligently  suffer  the  trust  money  to  He 
idle,  he  is  chargeable  with  interest  If  he 
converts  the  trust  moneys  to  his  own  use, 
employs  them  in  his  business  or  trade,  he 
cbai^eable  with  compound  interest"  See, 
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also.  Bond  r.  Lockwood,  33  HI.  212;  Herri- 
field  T.  Ixmgmirp,  06  OaL  ISO,  4  Pac  U76; 
Hook  T.  Pmrne,  14  WalL  292;  Ellott  t.  Spar- 
reU,  114  Mass.  404;  Lommen  t.  Toblason,  52 
Iowa,  G65.  3  N.  W.  713.  It  Is  said  that  tbe 
reports  filed  from  time  to  time  showed  tbat 
he  was  not  InveBtlng  the  money.  Without 
saying  that  such  tects  would  wcnse  a  fail- 
ure to  exercise  proper  dtllgence  to  Inrest  iStt 
money.  It  Is  snlttcleDt  to  say  that  the  reports 
do  not  show  that  he  waa  using  the  money, 
for  which  reason,  under  all  the  antborltlea, 
he  would  be  chargeable  with  Interest.  The 
same  considerations  apply  to  a  claim  that 
the  parties  knew  that  the  funds  were  not 
being  Invested.  If  they  even  knew  he  was 
using  them,  It  would  reasonably  be  expected 
tbat  he  would  pay  for  the  use. 

It  is  said  that  the  child  might  hare  died 
before  reaching  Its  majority,  In  which  case 
a  distribution  would  have  been  required,  for 
which  reason  the  administrator  is  excused 
for  not  inTCSting  the  funds.  The  wlU  fixed 
the  time  for  distribution  when  he  attained 
his  majority.  It  was  the  duty  of  the  admin- 
istrator to  be  guided  by  that  provision,  In 
wblcfa  case  tbe  law  would  excnae  him  for 
not  being  prepared  to  meet  an  emergency 
not  contemplated  by  tbe  testator.  While,  of 
course,  such  a  death  might  occur,  there  was 
no  sncb  expectancy  of  It  as  that  It  should 
In  any  way  influence  his  course  In  the  ad- 
ministration of  the  estate.  Tbe  case  is  a 
remarkably  cteKr  me  anthoridng  the  allow- 
ance of  Interest. 

3.  It  Is  thought  that  the  administrator  Is 
entitled  to  compensation  other  than  that  al- 
lowed by  law,  foi  his  services,  and  especial- 
ly so  If  he  is  to  be  charged  with  interest  on 
the  funds  not  Invested.  He  received  on  ac- 
^nt  of  the  personal  estate  9400,  that  being 
the  percentage  prescribed,  and  also  commle- 
rlons  on  the  sale  of  real  estate;  so  that,  In 
all.  his  compensation  allowed  is  over  f700. 
Ilad  tbe  estate  been  sf^ttled  in  the  usual  time 
for  collecting  and  paying  It  over,  he  would 
b^ve  been  entitled  to  the  same  compenBation. 
The  statute  imjvides  for  extra  compensation 
f<T  actual,  necessary,  and  extraordinary  ex- 
penses or  services.  Code,  8  2495.  Services 
may  be  out  of  *he  ordinary  class  either  as  to 
the  kind  or  amount.  Tbe  services  in  this 
rase  covered  an  nnusnal  period  of  time  be- 
ranse  of  the  provisions  of  the  will.  The  rec- 
onl  shows  receipts  and  expenditures  extend- 
ing over  tbe  whole  period  of  the  time.  Such 
a  senrice,  becauf>e  of  the  length  of  time  It 
van  continued,  may  be  said  to  be  extraor- 
dinaiT. 

Tbe  anthorities  are  quite  uniform  to  the  ef- 
fect that,  where  such  an  officer  uses  funds 
tor  his  own  benefit,  he  may  be  charged  with 
interest  with  «.nnual  rests.  The  authorities 
riled  supra  are  tc  that  effect  Notwithstand- 
ing this  rule,  the  district  court  declined  to  al- 
low interest  with  such  rests,  but  allowed 
Ktnipie  interest,  and  we  assume  that  it  took 
Into  coDsldaratlon  tbe  facts  of  such  service. 


The  tegatees  appeal  also,  and  present  tbe 
question  of  their  right  to  interest  with  an- 
jmal  rests.  In  view  of  the  situation,  we  are 
not  disposed  to  disturb  the  Judgment  below, 
regarding  It  as  approximating,  as  near  as 
may  be,  anbstantial  Justice  between  the  par- 
ties. TbB  Judgment  is  on  both  appeahi  af- 
firmed. 


HOUSE  V.  BOWMAN. 
(Snpreme  Conrt  of  Iowa.    Feb.  5,  1886.) 
Action  bt  Hbir— Distributivb  8harb— Piticbkt 

TO  ASOTBBtt  UbIH. 

Of  foor  minor  heirs,  defendant  was 

gnardian  of  two.  Certain  land  was  sold  by  ref- 
erees iu  partitioQ,  and  the  iKtrtioad  of  two  heirs 
were  paid  to  said  goardian.  The  portions  of 
the  other  two  were  paid  into  coart,  and  the 
clerk  executed  to  said  referees  receipts  therefor, 
reciting  that  said  money  was  the  distributive 
shares  of  defendant's  wards.  The  clerk  paid  the 
money  to  defendant,  as  guardian,  who  settled 
with  liiB  wards,  giving  them  twice  the  amount 
to  which  they  were  entitled.  Held,  in  an  action 
by  an  heir  who  did  not  receive  his  portion,  that 
the  Issue  as  to  whether  defendant  had  notice 
that  the  money  did  not  belong  to  his  wards 
should  have  been  sabmltted  to  the  Jnry,  after 
plaintiff  introduced  evidence  in  support  of  the 
affirmative  thereof. 

Appeal  from  district  court,  Unn  county  r 
J.  B.  Preston,  Judge. 

Action  to  recover  for  money  alleged  to  be 
due  to  the  plaintiff  as  an  heir  of  George 
House,  deceased.  There  was  a  trial  by 
Jury,  and,  at  the  close  of  the  introduction  of 
the  evidence  in  behalf  of  the  plaintiff,  the- 
court,  on  motion  of  the  defendant,  instructed 
the  Jury  to  return  a  verdict  for  the  defend- 
ant. From  a  Judgment  on  the  verdict,  the- 
plalntifF  appealed.  Reversed. 

Blekel  &  Crocker,  tor  appeUant.  Wxoi- 
Smytta  and  J.  W.  Jamison,  for  appellee^ 

BOTHROCK,  J.  The  plaintiff  Is  a  grand- 
cfaild  of  George  House,  deceased.  It  ap- 
pears that  a  partition  of  certain  real  estate 
of  tbe  deceased  vras  had  in  the  Linn  district 
court,  and  the  land  was  sold  by  referees 
appointed  by  the  court.  The  plaintiff  had 
two  brothers  and  a  sister,  their  names  be- 
ing Frank  House,  Arthur  House,  and  Hester 
House.  All  these  grandchildren  were  minora 
when  the  proceedings  in  partition  were  had, 
and  when  the  land  was  sold  each  was  en- 
tiUed  to  $226  of  tbe  money  received  there- 
for. The  defoidant  was  duly  appointed- 
guardian  of  Arthur  House  and  Hester 
House,  and.  as  such  guardian,  he  received 
from  one  of  the  referees  the  money  to  whict> 
his  wards  were  entitied,  and  executed  re- 
ceipts therefor.  The  plaintiff  and  Krank 
House  had  no  guardian,  and  their  share  of 
the  mtmey  was  paid,  by  one  of  tbe  referees, 
to  the  clerk  of  tbe  district  court.  The  clerk 
of  the  conrt  gave  the  referees  a  receipt  for 
the  money,  which  was  in  these  words. 
*'?452.42.  Marion.  Iowa,  Nov.  16,  18SS.  Re- 
ceived of  J.  B.  Leigh  and  Jotan.F.  Gritmui,. 
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refereea^  four  hundred  fifty-two  and  4>/too 
dollars,  as  the  dlstributlTe  ataarea  dxttaur 
and  Hester  Hotiae,  In  case  of  Hester  Stantz 
TB.  Allen  House  et  aL,  district  court  J.  W. 
Bowdish,  Cleric  B7  H.  A.  Steams,  Deputy  " 
It  will  be  obaerred  that  Us  receipt  pur- 
ports to>be  for  the  distributive  aharea  of  the 
two  minors  of  whom  the  defendant  was 
guardian.  It  waa  In  fact  the  dlstributtve 
shares  of  William  House  and  Frank  House, 
who  had  no  guardian.  IBefore  this  deposit 
was  made  with  the  clerk,  the  deCendant  had 
received  from  the  referees  the  full  amoun 
to  which  hla  wards  were  entitled,  and  re 
celpta  were  given  therefor.  The  defendant 
received  from  the  clerk  the  money  paid  In 
by  the  referees,  and  settled  with  his  wards 
by  paying  them  each  f4S4,  or  thereabouts, 
being  twice  the  aum  to  which  they  were 
entitled.  After  making  these  payments,  be 
mode  hla  report  to  the  court,  showli^  said 
payments,  and  hla  report  was  examhied  and 
approved  by  the  court,  and  ha  was  dlschar^ 
fired  as  guardian.  The  above  facta  are  prac- 
tically undtaputed,  and  It  la  conceded  that 
Uie  plaintiff  has  received  nothing  from  the 
estate  of  hla  grandfather.  As  the  clerk  re- 
c^pted  for  the  money  aa  belonging  to  the 
defendant'a  wards.  It  la  to  be  auE^maed  that 
the  recorda  showed  that  It  waa  their  money, 
and  It  was  paid  out  to  the  defendant  as  their 
guardian.  And  there  is  no  question  that  the 
defendant'a  wards  have  no  right  to  the  mon- 
ey. The  defendant  did  not  profit  by  acting 
as  guardian  for  his  wards.  He  paid  hla 
counsel  only  four  dollars  tor  services  In  the 
matter  of  guardianship,  and  he  received  6 
per  cent  Cor  his  own  services.  There  was 
evidence  Introduced  by  the  plaintiff  which 
tended  to  show  that  the  defendant  had  no- 
tice, before  he  received  the  money  from  the 
cleric,  that  It  belonged  to  the  two  helra  who 
liad  no  guardian.  The  defendant;  In  hla 
answer,  claimed  that  he  had  no  knowledge 
whatever  that  the  money  belonsed  to  the 
plaintiff  and  Frank  House,  but  that  he  re- 
ceived it  from  the  clerk  and  paid  It  out  In 
good  faith,  and  in  the  full  and  honest  belief 
that  it  belonged  to  bla  wards.  And,  so  far 
as  the  case  waa  tried,  that  appears  to  be  the 
question  to  which  the  evidence  was  directed. 
We  think,  as  that  was  the  laaue,  and  as  there 
was  evidence  tending  to  show  that  the  de- 
fendant knew  that  his  wards  were  not  en- 
titled to  the  money  in  dispute,  the  case  ought 
to  have  been  submitted  to  the  Jury,— or,  in 
other  wor^  the  defendant  ahould  have  In- 
troduced his  evidence  on  that  Issue.  If  mon- 
ey waa  received  after  notice  that  It  did  not 
belong  to  the  wards,  the  approval  of  the 
report  of  the  guardian,  and  his  dlscbarj^e  by 
the  court  cannot  be  held  as  an  adjudicatioii 
against  the  plaintiff,  because  be  waa  no(  a 
party  to  that  proceeding.  The  case  InvoK 
one  of  the  hardahlps  which  often  occu,.^ 
business  affalra.  whichever  way  It  |^ 
finally  determined.  The  Judgment  0/  L« 
district  court  la  reversed.  ^  fjv 


HAMII/rON  et  aL  v.  THOBN  et  al. 
Supreme  Court  of  Iowa.    Feb.  6,  1896.) 
Wronsfci,  Attaobhint  — Imstructiohs  — Hark- 

LKSS  EkROR. 

1.  Error  by  which  a  party  ii  not  prejudiced 
ii  not  ground  for  rererBal. 

2.  Instructloni  as  to  wronrfol  attachment 
need  not  state  that,  if  plaintiff  anew,  when  su- 
ing; out  the  attachment,  that  the  sronnda  al- 
leged therefor  were  false,  be  would  be  charge- 
able with  mallie  In  suing  out  the  writ;  there  be- 
ing no  evidence  that  he  had  sudi  knowledge. 

Appeal  from  superior  court  of  city  of  Cedar 
Rapids;  Thomas  M.  Glberson,  Judge. 

Action  on  promissory  notes.  Trial  to  a 
Jury,  and  verdict  and  Judgment  for  plahitiffs. 
Defendants  appeal.  Affirmed. 

U.  C.  Blake,  John  M.  Redmond,  and  Cltg- 
gltt  &  Rule,  for  appellants.  Jamlaon  &  Burr, 
for  appellees. 

KINins,  J.  L  Plalntiflii,  In  their  petition, 
seek  to  recover  on  nine  promissory  notes  ex- 
ecuted by  the  defendants,  aggregating  the 
aum  of  $1,850.50,  exclusive  of  Interest  None 
of  said  notea  were  due  when  this  action  was 
commenced.  The  petition  stated  that  noth- 
ing but  time  waa  wanting  to  fix  an  absolute 
indebtedness,  and,  as  a  cause  for  an  attech- 
meutf  averred  that  "defendants  were  about 
to  dispose  of  their  property,  with  Intent  to 
defiraud  their  creditors,"  aaked  for  the  1«- 
suance  of  a  writ  of  attachment,  and  for 
Judgment  on  said  notea.  The  first  note  was 
afterwarda  paid.  The  defendants,  In  a  coun- 
terclaim and  Buppl^ental  counterclaim  up- 
on the  attachment  bond,  pleaded  that  the  at- 
tachment was  wrongfully  and  malldonaly 
sued  out  by  plaintiffs,  that  a  large  amount 
of  their  property  was  seised  and  sold  there- 
under, that  tbey  were  kept  out  of  the  uae 
and  occupattim  of  their  premlaea,  setting  oat 
In  detail  the  claimed  damages,  amounting  In 
the  aggregate  to  92,786.57  and  Interest,  also 
claiming  the  atui  of  $1,000  aa  exemplary 
damages.  To  this  counterclaim  and  the  sup- 
plement thereto,  plalntlffa  resilled,  admitting 
the  filing  of  the  bond,  the  levy  on  the  prop- 
erty under  the  writ,  and  denying  all  other 
allegatlona  therein  contained.  In  response 
to  special  Interrogatories  submitted  to  them, 
the  Jury  found  as  follows:  That  plaintiffs, 
at  the  time  the  writ  was  sued  out,  acted  in 
good  faith,  and  with  reasonable  care,  and 
had  reasonable  grounds  to  believe  the  cause 
stated  as  a  ground  for  the  attachment  to  be 
true;  that  the  writ  was  not  willfully  sued 
out;  that  the  plaintiffs,  before  suing  out  the 
writ  submitted  their  case  to  an  attorney, 
and  were  advised  that  they  had  a  right  to 
sue  out  the  attachment;  that  at  the  time 
the  writ  was  Bued  out,  the  defendants  were 
not  disposing  of  their  property,  In  whole  or 
la  part,  with  Intent  to  defraud  their  cred- 
Uore.  The  Jury  returned  a  general  verdict 
tor  plaintiffs.  Defendanto  appeal. 
2.  Many  exceptlona  were  taken  to  rulings 
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of  tbe  court  npon  the  admlBslon  and  rejec- 
tton  of  ertdence,  wblch  are  now  assigned  as 
error.  An  examination  of  these  alleged  er- 
rors dlaclows  the  fact  that  most  of  them  re- 
late to  matters  which  are  unimportant,  and 
the  mlinsa,  even  If  ernmeona,  are  clearly 
without  prejudice.  We  may  briefly  consid- 
er a  few  of  the  qoesttona  thtta  presented. 
One  of  the  defendants  had,  on  direct  exam- 
Inatlon,  testified  that  the  rental  value  of  the 
boildins  In  which  the  atta<died  goods  were 
kept  by  the  aherlff  up  to  the  time  of  the  sale, 
was  $1S  per  month.  On  cross-examination 
be  was  asked.  "You  thought  It  was  worth 
$15  a  month  to  stcwe  this  Vl«800  in  goods 
that  the  sheriff  had  attached?"  An  objec- 
tion to  the  queatlon  was  orerroled.  Tbe  wtt- 
neas  answered,  "Don't  know  what  It  is  worth 
tat  storinc  these  goods."  It  Is  clear  that, 
eren  if  the  qnestlon  waa  Improper,  no  pr^n- 
dice  resulted  to  defendants.  Again,  on  re- 
raamtnatlon,  the  defmdant  waa  asked  by 
his  counsel,  '*From  January  to  Aognat  let, 
aside  from  what  yon  and  your  brother  had 
to  lire  (m.  was  there  anyttdng  that  he  and 
yon  appro^lated  to  your  own  use  out  of  the 
bnsineaB?"  This  was  objected  to,  as  a  repe- 
tition. It  appears  that  tlils  witnesa  had  al- 
ready glren  a  very  detailed  account  of  the 
disposition  of  all  moneys  which  the  firm  had 
recetred  during  tbe  iierlod  Inquired  about. 
We  may  here  remark  that  the  examination 
of  the  prlndpal  wttnesses,  on  both  sides, 
was  spun  out  at  great  and  nnnecessaiy 
length.  Witness  Crissman  was  asked,  "Ton 
knew  a  chattel  mortgage  placed  on  their 
stock  would  injure  their  credit?"  An  objec- 
tionvto  this  question,  as  being  Immaterial, 
was  sustained.  The  inquiry  was  fbrelgn  to 
any  Issue  in  the  case.  What  Lawyer  Criss- 
man may  have  known  as  to  the  effect  of  a 
chattel  mortgage  upon  the  credit  of  the  de- 
fendants oould  In  no  way  tend  to  enlighten 
the  Jury  as  to  the  matter  they  were  re- 
quired to  determine.  Exception  Is  taken  tQ 
the  admissltm  of  the  evidence  of  witness 
Cooper  aa  to  a  couTersation  had  by  him  wltii 
the  defendants  after  the  writ  had  been  sued 
out.  We  do  not  decide  as  t%  the  correctness 
of  the  mling  of  the  court  In  this  Instance, 
as  It  does  not  appear  from  the  testimony  that 
any  prejudice  could  hare  resulted.  Com- 
plaint Is  made  because  counsel  for  plaintiff 
was  permitted  to  read  to  the  Jury  from  the 
return  of  the  apptalaos.  It  Is  said  it  was 
not  In  evidence.  The  record  shows  that  the 
special  execution  and  return  were  admitted 
in  evidence,  without  objection.  By  the  very 
terms  of  the  return,  this  appraisement  was 
made  a  part  of  It  It  would  seem,  there- 
fore, that  the  appraisement  was  In  evidence 
as  a  part  of  the  sherllTs  return  on  the  exe- 
cution. 

3.  It  Is  said  that  tbe  court  erred  In  the 
seventh  paragraph  of  Its  charge  to  the  Jury. 


A  portion  of  the  paragraph  ta  as  follows: 
"It  Is  not  necessary  that  the  Information 
upon  which  the  creditor  acts  In  suing  out 
the  writ  of  attachment  be  true.  If  he  acts 
In  good  faith,  and  with  reasonable  care,  and 
on  probable  cause  to  believe  tbe  same,  nor  i$ 
it  neceMory  thai  he  ahottld  act  only  vpon  such 
information  aa  would  be  eompeimt  eoidenee 
in  eourf,"  eta  Defendants  ocmtend  tiiat  so 
much  of  the  instruction  as  ajHiears  in  Italics 
is  impnq;>er.  If  It  be  so,  a  ptdnt  we  do  not 
decide,  the  defendant  was  not  preijiidlced 
thereby. 

4.  The  eighth  paragraph  of  the  court's 
charge  la  objected  to,  because  It  failed  to 
embody  the  thought  that.  If  plaintiffs  knew, 
when  they  sued  out  the  attachment,  that 
the  ground  alleged  therefor  was  false,  then 
they  would  be  chargeable  with  malice  In  su- 
ing out  the  writ  Such  a  charge  would  be 
proper,  if  there  waa  any  evidence  to  support 
such  a  claim.  We  do  not  think  the  evidence 
tended  to  show  tliat  when  the  writ  was  sued 
out  plalntitta  knew  that  the  ground  alleged 
therefor  was  untrue.  Under  snch  circum- 
stances, it  was  not  error  to  fall  to  embody 
that  taatter  in  tbe  instruction,  or  to  refuse 
the  inatraction  asked  relating  to  the  same 
subject  The  case  In  that  respect  Is  unlike 
Hnrlbut  Heas  &  Go.  v.  Hardenbrook,  SS 
Iowa.  610,  52  N.  W.  610. 

5.  Sixteen  InstrucUons  were  asked  by  the 
defendants,  and  all  were  refused  the  court 
It  may  be  said  that  the  Instructions  of  the 
court  while  correctiy  embodying  the  law  ap- 
plicable to  the  case,  were  of  a  quite  general 
character.  Nearly  all  of  the  Instructions 
asked  might  have  been  given  without  com- 
mitting any  error.  Still,  most  of  them  were 
fairly  covered  by  those  given.  The  six- 
teenth Instruction  asked,  touching  tiie  advice 
of  counsel,  might  w«ll  have  been  given;  but 
in  view  of  the  special  findings,  heretofore  set 
out,  ft  is  clear  that  no  prejudice  resulted  to 
the  defendants  from  a  failure  to  give  the  in- 
struction. We  cannot  consider  more  fully 
these  instructions  which  were  asked  and  re- 
fused. Some  of  them  singled  out  or  made 
prominent  certain  portions  of  the  evidence. 
While,  under  some  (drcumstancea,  such  In- 
structions may  be  proper,  yet  we  discover 
no  reason  in  this  case  for  holding  that  they 
were  improperiy  refused. 

6.  It  la  Insisted  that  some  of  the  special 
findings  were  not  supported  1^  the  evidence. 
We  have  examined  this  claim  with  care,  and 
find  that  the  special  findings  were  fuUy  war- 
ranted. We  do  not  mean  to  be  understood 
as  saying  that  there  Is  no  evidence  which 
might  tend  to  a  contrary  conclusion  from 
that  reached  by  the  Jury  In  their  answers  to 
these  special  Interrogatories.  The  evidence 
was  conflicting,  but  Is  such  as  to  warrant 
the  findings  aa  made.  On  the  whOle  record, 
we  find  no  reversible  error.  Affirmed. 
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AMBRIOAN  BXOH.  NAT.  BANE  OF  OITT 
OP  NEW  YORK  T.  OKOOKS. 

SAME  V.  DUGAN. 

(Snpreme  Court  of  low*.   Feb.  6,  1886.) 

Tax  Salb— Tbaksfsb  of  Cehtifioats— Kotios  of 

EXPIRATIOS  or  REoaHPTlON. 

1.  PoasMBioQ  of  a  certificate  of  parchase  at 
tax  Bale  (which  Code,-  S  888,  declares  shall  be 
asflipiabie  by  indorsement),  indorsed  with  the 
name  of  the  one  to  whom  it  was  issaed,  is  prima 
facie  evidence  of  ownership. 

2.  Notice  of  e»>iration  of  time  to  rede«n 
from  sale  of  land  f^r  taxes,  which  the  statute 
proTidea  shall  be  serred  on  the  person  in  whose 
name  the  land  is  taxed  if  he  is  a  resident  of 
the  count;,  and  may  be  served  on  a  nonrew- 
dent  of  the  county  by  publication,  ia  properly  ad- 
dressed, In  the  case  of  a  nonresident,  to  the 
"Am.  Bx.  Bank,"  that  being  the  name  as  it 
appeared  on  the  lists  to  whom  the  land  was 
taxed. 

3.  The  statement  in  a  treasurer's  tax  deed 
of  the  fact  of  assignment  of  the  certificate  of 
purchase  at  a  tax  sale  is,  by  express  provision  of 
Code,  I  £88.  piesninptive  evidence  of  soch  aa- 
signment. 

Appeal  from  district  conrt,  Boone  county; 

D.  R.  HlnrtiMn.  Judge. 

Action  to  quiet  title.  Judgments  for  de- 
fendants, and  the  plalutitC  in  each  case  ap- 
pealed. Affirmed. 

Gaemaey  &  Bailey,  B.  L.  Penfleld,  and  J. 
It.  Stevens,  for  appellant.  Crooks  &  Snell 
and  Jordan  &  Brockett,  for  appellees. 


GRANGER,  J.  1.  The  two  cases  are  snb- 
mttted  on  the  same  abstract  and  arguments, 
and  our  considerations  will  be  directed  to  the 
first-entitled  case.  The  lend  Involved  in  this 
suit  Is  the  S.  E.  ^  of  the  N.  E.  of  section 
25,  township  83,  raxige  27,  In  Boone  count?, 
Iowa;  and  the  plaintiff  bank  was  the  owner 
thereof  prior  to  the  tax  s^e  which  took  place 
December  5,  1887,  for  the  taxes  of  1886. 
The  land  was  sold  to  Charles  S.  Hazlet,  and 
the  certificate  of  sale  Issued  to  him.  It  came 
into  the  possession  of  the  defendant  Crooks, 
and  the  name  "Chas.  S.  Hazlet"  is  Indorsed 
thereon.  On  the  return  of  the  certlflcate  bo 
Indorsed,  the  tax  deed  issued  to  Crooks.  The 
point  is  now  made  that  there  is  no  evidence 
that  Hazlet  ever  parted  with  his  title  or  in- 
terest In  the  certificate.  We  think  the  facts 
of  possession  by  Crooks  and  the  indorsement 
are  prima  fade  evidence  of  ownership  by 
Crooks.  It  Is  provided  by  Code.  §  888,  that 
the  "certificate  of  purchase  sliall  be  assigna- 
ble by  indorsement"  It  is  conceded  on  the 
authority  of  Swan  v.  Whaley,  75  Iowa,  623, 
35  N.  W.  440,  that  such  an  indorsement  con- 
veys the  tiUe  upon  proof  that  the  parties  so 
intended,  but  it  Is  thought  that  the  Indorse- 
ment and  delivery  are  not  sufficient  evidence 
of  the  fact  of  such  Intent  The  fact  of  jKjg. 
session  alone  Is  some  evidence  of  ownershfn 
and  the  known  purpose  of  an  Indorsem^i^' 
generally,  and  Its  legal  effect  In  partlctjj  1 1 
cases,  strengthen  the  evidence,  so  that  u  ^  j 


at  least  a  prima  fade  showing  of  ownership. 
The  Indorsement  and  delivery  were  for  some 
pntpose,  and  a  transfer  of  the  certificate  Is 
the  preenmabto  aae  wboe  no  other  purpose 
appears. 

2.  The  tax  deed  to  Crooks  bears  date  De- 
cember 20,  1880.  The  plaintiff  bank  was 
then  the  owner,  and  the  notice  of  expiration 
of  redemption  was  addressed  to  "Am.  Ex. 
Bank  and  John  Staley."  The  "Am.  Ex. 
Bank"  was  the  name  as  it  appeared  on  the 
lists  to  whom  the  land  was  taxed.  John 
Staley  was  the  person  In  poasesston  of  the 
land.  It  Is  contended  that  Crooks  had  the 
necrasary  knowledge  or  Information  to  ena- 
ble him  to  give  the  true  name  of  the  owner, 
and  that  it  was  bis  duty  to  do  sa  This  Is 
thoT^ht  to  be  so  because,  In  his  affidavit  of 
completed  service,  be  states  that  the  **Am. 
Ex.  Bank"  is  a  n(Hire8ident,  and  hence  he 
must  have  known  the  true  name  of  the  own- 
er. That  conclusion  does  not  follow  neces- 
sarily. The  most  that  can  be  said  Is  that 
he  knew  there  was  no  such  bank  In  Boone 
county  as  that  appearing  on  the  lists  as  own- 
er. It  is  true,  as  claimed,  that  the  name 
la  abbreviated  on  the  lists,  but  the  abbrevia- 
tion does  not  correctiy  or  reasonably  suggest 
the  name  of  the  plaintiff  bank,  which  ap- 
pears in  the  record  as  the  "American  Kx- 
change  National  Bank  of  the  City  of  New 
York."  If  the  name  given  in  the  notice  of 
the  expiration  of  redemption  is  not  such  an 
abbreviatim  of  the  name  of  the  plaintiff  bank 
as  that  the  publication,  under  lliat  name, 
would  be  one  of  the  bank  as  owner,  then  It  as 
conclusively  follows  that  the  land  was  not 
taxed  In  the  name  of  the  bank.  The  l«w  Is 
that  the  notice  shall  be  served  on  the  person 
In  whoee  name  the  land  Is  taxed;  not  neces- 
sarily on  the  owner.  In  Van  Gorder  t.  Hill- 
yer,  65  Iowa.  227,  21  N.  W.  578,  It  Is  held 
that  where,  by  mistake,  land  Is  taxed  in  the 
wrong  name,  a  notice  addtesaed  to  the  real 
owner  Is  not  sufficient  to  support  a  deed.  It 
must  be  addressed  to  the  person  in  whose 
name  It  is  taxed,  9ren  though  It  la  a  mlstafce. 
It  seems  to  us  that  the  notice  Is  In  compli- 
ance with  the  l^w. 

3.  In  the  second  case,  against  Dugan,  the 
deed  to  defendant  was  made  by  John  L.  Cun- 
ningham, who  took  the  tax  deed.  The  cer- 
tificate in  that  case  issued  to  L,  &  H.  Qoep- 
pinger  and  W.  H.  Crooks.  It  Is  ui^ed  that 
there  Is  nothing  to  show  that  Cunningham 
owned  the  certificate.  The  same  considera- 
tlona  apply  as  in  the  other  case,  where 
Crooks  held  the  certificate  Indorsed  by  Haa- 
let  It  may  further  be  said,  as  to  this  case, 
that  in  the  tax  deed  to  Cunningham  It  Is  re- 
cited that  the  certificate  was  assigned  to  W. 
B.  Crooks,  and  by  him  to  Cunningham.  In 
Code,  9  888,  it  Is  provided  that  "the  state- 
jfiCDt  in  the  treasurer's  deed  of  the  fact  of 
fpe  as^gnment  shall  be  presomptlTe  erldaictt 

Buch  assignment,"   The  judgment  In  each 
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JONBS  T.  PHOBNIX  INS.  OO.  OF 

HABTFORD.  OONN. 
{Biqnwme  OODrt  of  lows.    Veb.  10,  1806.) 
FiBi  IstcaAROB— CtHrDiTiONB  or  POLlOt— Gbaxab 

OP  PoaSBBSlQK. 

Where  a  policr  of  inaannce  is  Ustwd  to  a 
firm  on  its  atocK  of  sooda,  a  dissolution  of  the 
firm,  tinder  an  agreement  whereby  one  partner 
rfmainfl  in  poflseulon  of  the  entire  stock  and 
gives  his  notes  for  the  interest  of  the  retiring 
partner  therein,  the  latter  retaining  the  right  to 
see  that  the  stock  is  kepi  np  to  its  present  value 
till  the  debt  is  paid,  is  a  breach  of  a  condition 
against  change  of  possession  of  the  jiiropertr  in- 
tnred. 

Appeal  from  district  court,  Calhoun  coun- 
ty; CieorgB  W.  Falne,  Judge. 

Action  Ml  a  policy  of  flie  Insonuce.  Jndg- 
amt  for  lAalntlff,  and  defendant  appealed. 

Reversed. 

R.  W.  Barger  and  Stevenson  &  Lavender, 
for  appellant  Botaford,  Heal;  &  Healy,  for 

appellee. 

GRANGER,  J.  On  the  3l8t  day  of  March, 
1BS2,  the  defendant  company  Issued  its  poli- 
cy of  insurauce  to  Jones  &  Kerstetter,  of 
Manson,  Iowa,  for  the  sum  of  (1,900  on  a 
stock  of  merchandise,  and  for  $100  on  tb^r 
store  fixtures  and  furniture.  On  the  Slst 
day  of  Idarch,  1893,  the  stock  of  goods  was 
totally  destroyed  by  fire,  and  this  action  la 
to  recover  on  the  policy.  A  defense  pleaded 
to  the  action  is  that,  before  the  loss,  the 
property  insured  was  sold*  or  the  title  or  poe- 
session  of  the  property,  or  a  part  of  It,  was 
traogferred  or  changed.  The  defense  Is 
based  on  the  following  clause  of  the  policy: 
rrbls  policy  shaU  be  void  in  the  following 
instances,  unless  consent  Is  indorsed  by  the 
company  hereon,  namely,  *  *  «  if  the 
said  property  shall  be  atdd,  or  this  policy  aa- 
signed,  or  if  the  title  or  possession  of  tbe 
property,  or  any  part  thereof,  is  transferred 
or  changed  (other  than  by  succeeslon,  by 
reason  of  the  death  of  the  assured),  wheth- 
er by  legal  process,  judicial  decree,  volun- 
tary transfer,  conveyance,  or  otherwise." 
The  contention,  in  this  respect,  is  one  of  fact, 
it  not  being  contended  but  that  a  violation 
of  the  provision  will  avoid  the  policy.  Such 
a  rule  of  law  has  been  too  many  times  an- 
nounced to  be  open  to  question.  It  la,  how- 
ever, contended  that,  under  the  particular 
facts  of  this  caae,  there  was  no  breach  of  the 
conditions  of  tbe  policy,  and  this  leads  us, 
briefly,  to  notice  the  facts.  They  appear, 
without  diq)ute,  as  follows:  Tbat  Jones  and 
Kerstetter  were  a  firm,  engaged  in  the  mer- 
cantile business,  when  the  policy  was  given, 
and  it  was  made  to  the  firm,  which,  as  such, 
owned  and  had  possession  of  the  stock  In- 
sured. Id  November  after,  because  the  busi- 
ness did  not  amount  to  enough  to  warrant 
both  to  continue  la  it,  it  was  agreed  that 
Kerstetter  should  retire.  To  tbis  end  they 
estimated  the  value  of  the  stock  on  band,  and 
their  debt  and  credit  accounts.    The  esti- 


mate disdoaed  tbat  the  debt  and  credit  ac- 
counts were  about  equal,  so  that  one  offset 
the  other,  which  left  for  division  the  stock 
of  goods,  which  was  valned  at  91.800.  A» 
Jones  was  not  able  to  boy  Kerstetter's  in- 
terest for  cash,  be  made  his  notes  to  him 
for  $950.  Tbe  notes  were  not  made  till  some 
days  after  the  agreement.  The  agreement 
was  made  on  the  18th  day  of  Norember,  and 
on  tbat  day  Kerstetter  retired  from  partici- 
pation in  tbe  business,  management,  or  con- 
trol of  the  store,  and  took  a  clerkship  in  a 
store  across  the  street.  A  clerk  was  hired 
by  plaintiff,  and  tbe  business  was.  In  all 
particulars,  done  in  his  name.  The  only 
claimed  right  of  Kerstetter  in  the  business 
Is  this:  that,  from  the  testimony.  It  appears 
that,  when  tbe  agreement  was  made.  It 
was  understood,  and  hence  a  part  of  tbe 
agreement,  that  half  of  tbe  purchase  price 
should  be  paid  on  tbe  1st  of  March,  and  the 
other  half  on  the  1st  of  June,  following.  If 
there  was  a  failure  to  pay  at  that  time, 
Kerstetter's  Interest  was  to  continue  until 
tbe  debt  was  paid.  The  only  right  that 
Kerstetter  had,  as  to  the  stock,  was  to  see 
that  it  was  kept  up  to  tbe  present  value,— 
that  is,  the  value  when  tbe  change  took 
place.  Mr.  Kerstetter  says,  "The  goods  were 
kept  np,  according  to  my  observation."  It  fs 
manifest  that  the  only  Interest  or  act  of 
Kerstetter  with  reference  to  the  goods,  after 
November  18th,  was  to  observe  whether  or 
not  the  stock  was  being  kept  np  and  to- 
gether. That  Is  the  most  that  can  be  said. 
Whatever  might  be  said  as  to  the  title,  there 
Is  no  room  foi*  dispute  that  the  possession 
was  changed.  Kerstetter  had  no  more  the 
possession  of  the  goods  tbat  he  wotild  have 
bad  under  an  absolute  sale  with  a  lien  there- 
on, under  a  stipulation  tbat  the  stock  should 
be  kept  up  to  Its  value.  He  would  then  have 
the  right  to  observe  its  condition,  and  insist 
upon  a  compliance  with  the  stipulation.  In 
such  a  case,  there  would  be  an  entire  change 
of  possession,  and  there  was  in  this  case. 
The  details  of  the  evidence  show  it.  aa  dear- 
ly as  any  facts  could  be  shown.  The  insur- 
ance was  given  with  Kerstetter  as  one  In  pos- 
session of  the  goods,  and  tbe  parties  con- 
tracted that  the  Insurance  should  only  con- 
tinue wbile  such  possession  was  continued. 
The  partnership  was,  unmistakably,  dissolv- 
ed, and  a  notice  thereof  published,  signed  by 
tbe  parties.  In  Oldham  v.  Insurance  Co. 
(Iowa)  57  N.  W.  861,  we  held  that  a  sale  by 
one  partner,  of  his  Interest,  to  another  part- 
ner was  a  breach  of  tbe  condition  of  the 
policy  against  sale,  and  It  must  follow,  logic- 
ally, that  such  a  change  of  possession  con- 
stitutes such  a  breach.  In  fact,  we  do  not 
understand  this  to  be  questioned.  See.  al- 
so. Hathaway  v.  Insurance  Co.,  64  Iowa. 
229,  20  N.  W.  164.  We  need  not  dwell  upon 
the  facts.  There  waa  such  a  change  of  poa- 
sesslon,  if  not  of  titie.  as  to  avoid  the  policy. 
At  the  cUwe  of  tbe  evidence,  the  defendant 
moved  the  court  to  direct  a  verdict  tor  it. 
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on  the  gxottod  tbat  no  legal  UaUUi^  bad  bem 
shown,  and  It  dwahl  hare  been  naitalned. 
Tbla  pobkt  seems  so  ctmclnslTe  of  tbe  case 
that  we  need  not  consider  other  errors  as- 
signed. The  judgment  Is  lerersed. 


WOLF  V.  WOLF  et  al. 
(Snpreme  Court  of  Iowa.    Feb.  10,  1896.) 
Limitations  or  AoriOKa— Rdnkihq  or  Statute— 

NEUOTIABLI  IRSTBCIHIIIT8 — COXSIDKRA- 

nov— BuRDBH  or  PBoor. 

1.  LimltatioDB  begria  to  run  againit  an  ac- 
tion to  recover  a  br.Iance  alleged  to  be  due  from 

?roperty  turned  o\er  to  defendant  to  secure  him 
rom  liability  as  accommodation  indorser  for 

Slaiutiff,  from  the  time  plaintiff  !■  aware  that 
efendant  claimB  to  have  accoonted  in  full 
therefor,  and  it  is  barred  in  five  years,  under 
Code,  %  2629,  aubd.  4. 

2.  In  an  action  on  a  note,  the  borden  of 
OTercomiug  the  preamnption  of  cooaideration 
arii^Dg  from  tba  execution  of  the  note  is  on  the 
maber. 

Appeal  from  district  coort,  Jobnscni  county; 
S.  H.  Falrall.  Judge. 

Action  In  eaulty  tor  an  accounting,  ta  re- 
cover any  balance  found  to  be  due,  and  for 
general  equitable  relief.  There  was  a  hear- 
ing on  the  merits,  and  a  decree  for  the  de- 
fendants.  TTie  plaintiff  appeals.  Affirmed. 

John  W.  ^ter,  MUton  Bemley,  Reml^  & 
Ney,  and  Slater  &  Conklin.  for  appellant 
George  A.  Swing  and  8.  H.  Fairall,  tat  ap- 
pellees. 

ROBINSON,  J.  The  defendants  are  Wolf 
&  Oakes,  a  copartnoship,  and  Louis  R.  Wolf 
and  John  Oakes,  tbe  partnos  who  compose  It 
The  petition  alleges  that  In  the  year  1881  tbe 
plaintiff  was  Indebted  in  Tarloua  sums,  which 
aggregated  not  less  than  |8>100;  that  the  de- 
fendants became  sureties  fw  tbe  plaintiff  on 
a  promissory  note  to  the  Johnson  County  Sav- 
ings Bonk  tor  the  sum  of  f4,000.  a  note  to  the 
Iowa  County  Bank'  (or  HoltNrook  Bank)  for 
$1,317,  a  second  note  to  the  Johnson  County 
Savings  Bank  amounting  to  f 700,  and  a  note 
to  John  Hall  for  $2,700;  tbat  to  secure  tbe  de- 
fendants for  the  llabinties  ttiey  thus  incurred, 
and  for  i»yments  they  should  make  on  ac- 
count of  the  plaintiff,  be  caused  to  be  turned 
over  to  tbe  defendants  money  and  other  prop- 
erty, and  furnished  pasturage  for  stock,  to  the 
amount  of  $11,811.01;  that  tbe  defendants 
have  paid,  on  account  of  the  plaintiff,  sums  of 
money  to  about  the  amount  of  $8,100,  and  owe 
him  a  balance  of  $3,211.01.  The  petition  fur- 
ther alleges  that  in  8eptemb».  1882,  the  plain- 
tiff suffered  a  stroke  of  paralysis,  which  rai- 
dered  him  unlit  to  attend  to  or  transact  busi- 
ness; that,  he  bod  great  confidence  tn  the 
d^endants,  Louis  R.  Wolf  being  his  brother; 
tbat  he  did  not  dlscorer  that  the  dtfendants 
had  reortred  tbe  sum  last  stated  in  excMS  of 
the  amount  they  had  paid  for  bim,  and  that 
he  had  been  defrauded,  until  the  20th  day  of 
Janosiy,  189L  He  asks  that  tbe  defendants 
be  compelled  to  answer  tbe  petition  fully,  and 


to  account  for  tbe  pn^>er^  received  by  them. 
The  defttidants  admit  tbat  they  received 
money  and  other  property  from  and  on  ac- 
count of  tbe  plaintiff,  but  claim  to  have  hc- 
connted  tor  all  of  It,  and  to  bave  paid,  for 
and  In  bis  behalf,  $1,000  In  addition  to  tbe 
amount  th^  hare  received;  and  for  that  they 
oak  Judgment  Tb^  further  allege  that  tbey 
had  a  full  and  complete  settlement  wltli  the 
plaintiff  In  October,  1886,  and  that  the  action 
on  bis  part  la  barred  by  the  statute  of  limita- 
tions. Tlie  district  court  dismissed  tbe  peti- 
tion, at  the  cost  <tf  the  plaintiff. 

There  are  many  errors  In  the  printed  record 
which  appear  to  be  clerical,  but  are  neverthe- 
less confusing.  Tb^  r^te  nuUnly  to  diates, 
amounts,  and  designations  of  parties.  We 
have  endeavored  to  separate  them  from  mat- 
ters In  regard  to  which  tbtfe  is  actual  eoutro- 
versy,  and  think  we  bave  succeeded,  as  to 
everything  that  is  matralal. 

The  items  with  which  the  plaintiff  charges 
the  defendants,  and  which  the  latter  admit, 
in  substance,  are  as  follows:  September  3. 
1881,  cash,  $8S0;  December  26,  1S81.  cat- 
tle, $4,180.11;  March  8, 1882,  stock,  $2,026.90; 
November,  1882.  [aroceeda  of  hogs,  $300; 
March  7, 1883,  catae,  $1,110.84;  February  20. 

1885,  proceeds  of  cattle,  $917.87;  November, 

1886,  notes  from  cattle  sale,  $926.  In  addl- 
tl<Ma  the  defendants  admit  $350  of  a  charge  of 
$475  for  pasturing  stock  In  the  year  1882,  $175 
of  ft  charge  of  $350  tar  sale  notes,  and  $170 
of  a  charge  of  $175  for  hogs.  Tbey  also 
claim  credits  to  the  amount  of  $45  on  some 
of  the  charges  which  are  admitted.  In  other 
words,  the  defendants  are  charged  by  the 
plaintiff  witn  items  to  the  amount  of  $11,- 
311.81,  of  whicta  they  admit  $10,961.81  to  be 
correct  The  Items  charged  by  tbe  defend- 
ants against  the  plaintiff  ere  as  fcdlows:  Jmie 
21,  1881,  cash  loaned,  $4,000;  July  9,  1881, 
cash  paid  Bfarengo  Sa^ngs  Bank,  $1,317.35; 
December  10,  1891,  cash  loaned,  $700;  Janu- 
ary 1,  1883,  cash  paid  N.  B.  HoltHx>ok,  or 
bank  at  Marengo,  $464.26;  January  3,  1882, 
cash  paid  John  Hall  on  mortgage,  $2,788.18; 
cash  paid  Mrs.  Wolf,  $60;  and  cash  paid  on 
a  note  of  son  of  plaintiff,  $110.  In  regard  to 
all  of  these  Items,  exxseptlng  the  first  one  and 
last  two,  it  Is  enough  to  say  that  tbey  are  ad- 
mitted, or  deariy  proven.  We  think  tbe  item 
of  $60  is  shown  to  be  correct,  but  that  there 
Is  some  doubt  about  the  one  for  $110.  The 
smns  proven,  exclusive  of  the  Hem  "Cash 
loaned,  $4,000,"  aggregate  $5,329.79.  In  ad- 
dlti<»i,  tlw  defendants  claim  $718.26  as  com- 
mlssicais  for  shipping  and  s^ing  stock  for  the 
plaintiff,  and  a  considerable  amount  for  inter- 
est If  tbe  claims  of  the  defendants  be  cor- 
rect, the  plaintiff  owed  them  In  November, 
1885,  after  the  notes  fran  tbe  cattle  sale  to 
the  amount  ot  $926  wm  recdved,  something 
more  than  $200. 

The  chief  contention  between  the  parties 
is  in  regard  to  tbe  cosh  item  of  $4,000  claim- 
ed by  the  defendants.    It  appears  tbat  on  the 
2i8t  day  of  June,  1881,  the-4»laintifl|  gave  to 
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the  defendants  his  note  tat  V4.00Q.  payable 
on  the  Ist  day  of  the  next  January^  Tfaa  de- 
fendants claim  that  this  was  for  a  loan  of 
money  to  the  amount  of  the  note,  made  at 
that  time,  and  paid  directly  to  the  plalntlft; 
while  he  Insists  that  it  was  for  payments  on 
his  account  to  be  made  tboeafter  to  his  cred- 
itors by  the  defendants,  and  that  the  pay- 
ment of  ¥2,788.18  to  BUI,  and  $1317.35  to 
the  Marengo  Savings  Bank,  were  made  on  ac- 
count of  that  loan.  It  Is  admitted  that  the 
Hall  claim  was  paid  by  means  of  a  draft  sent 
to  Hall  by  Thomas  C.  Carson,  president  of 
the  Johnson  Gonnty  Sarins  Bank,  at  the  re- 
qnest  of  tbe  defendants.  Garson's  letter  of 
transmittal  Is  dated  Jnne  3,  1881,  and  it  Is 
formally  conceded  in  the  record  that  It  was 
of  that  date.  Tbe  draft  Itadf  Is  dated  "Jan. 
3.  1881."  But  no  <me  claims  that  it  was  sent 
«i  that  date,  ma  on  the  8d  day  of  June.  It 
la  marked,  "Pidd  Jan.  10,  1882."  and  we  are 
well  satisfied  that  the  otber  dates  are  dne  to 
clerical  or  typographical  errors;  that  the 
draft  and  letter  transmitting  it  were  dated 
"Jan.  3, 1881,"  by  mistake;  that  they  were  hi 
fact  written  and  s«it  on  the  8d  day  of  Janu- 
ary. tSSZ.  We  understand,  ftom  the  testi- 
mony ot  the  plaintllf,  that  the  Han  note  was 
not  due  for  six  months  after  his  note  for 
94.000  was  given  to  the  defendants;  and  It 
aiq>eBrs  to  have  been  paid  from  the  proceeds 
of  cattle  which  are  charged  to  the  defend- 
ants under  the  date  of  December  20,  1881. 
At  the  time  the  plaintiff  made  his  note  for 
$4,000,  he  gave  a  mortgage  on  certain  live 
stock  and  crops,  to  secure  Its  payment  That 
mortfrage  was  subject  to  another  given  to  se- 
cure the  Hall  claim.  The  defendants  con- 
t«id  that,  when  the  mortgage  to  them  was 
executed,  they  believed  that  the  Han  mort- 
gage was  the  only  paramount  Hen  tm  the 
mortgaged  property,  but  that  they  aftwwards 
ascertained  that  the  Blarengo  Savings  Bank 
held  a  mortgage  to  secure  its  claim,  which 
was  also  senior  to  their  mortgage,  and  that 
they  were  forced  to  pay  the  savings  tiank 
In  order  to  protect  their  morti^ge.  The 
transflctloDS  of  the  parties  to  this  action  were 
snbstanttally  closed  in  the  year  18S5.  In  the 
latter  part  of  October  of  tbat  year  there  was 
a  public  sale  of  cattle  owned  by  tbe  plaintiff, 
at  which  sale  notes  were  taken.  The  de- 
fendants dalmed  an  Interest  In  the  property 
sold,  and  were  present.  The  notes  were  de- 
tlrered  to  John  A.  Dougherty,  a  Justice  of  the 
ppsce  of  the  nelghborliood,  who  had  transact- 
ed some  business  for  the  plaintiff,  with  the 
nndprstandlng  that  the  balance  due  the  de- 
fendants should  be  ascertained  by  them,  and 
sale  notes  snffldent  to  pay  It  should  be  de- 
livered to  them.  They  claimed  to  have  ascer- 
tained that  the  balance  due  them  was  about 
SOOO.  and  notes  for  the  amount  claimed  were 
delivered  on  their  order  early  in  November, 
1883.  When  this  was  reported  to  the  plain- 
tiff, he  stated  to  Dougherty  tbat  he  had  over- 
paid the  defendants  to  the  amount  of  |D00, 
and  sent  Dougherty  to  them  to  investigate 


tbe  accounts.  He  visited  Louis  R.  Wolf,  and, 
on  comparing  accotmts,  found  that  the  plain- 
tiff's statements  did  not  contain  any  refer- 
ence to  tbe  Marengo  Savings  Bank  payment 
Dougherty  thereupon  said  that  would  more 
than  balance  the  amount  claimed  the 
plaintiff,  and  notblng  further  ms  done  tn  the 
way  of  settlemeot,  but  the  matter  was  re- 
ported to  the  plalntiifl.  He  seemed  to  be  sur^ 
prised  by  the  savings  bank  Item,  but  did  not 
deny  it,  and  concluded  tbat  it  was  correct 
We  do  not  tUnk  Dougherty  was  authorised 
to  make  a  final  settlement  at  that  time,  but 
the  fact  that  the  idalntlff  only  daimed  an 
overpayment  of  $800  before  the  savings  bank 
credit  in  favor  of  tlw  defendants  was  called 
to  his  attrition  Is  most  important  as  cor- 
roborating the  testimony  of  the  defendants 
In  regard  to  tbe  loan  of  June,  1881.  and  the 
payments  they  have  made  for  tbe  plaintiff. 

It  Is  said  that  the  plaintiff  was  mentally  in- 
capable of  attoiding  to  bis  business  after  the 
lattor  part  of  the  year  1882,  when  he  became 
partially  paralysed,  and  that  tbe  documents 
relating  to  his  business  were  kept  ttom  him. 
It  appears  that  he  was  confined  to  his  bed 
during  the  first  y^r  or  two  that  he  became 
affected  by  paralysis,  and  that  he  was  quite 
feeble,  and  had  tbe  assistance  of  others  In 
attending  to  his  business.  But  his  mind 
does  not  appear  to  luve  been  seriously  af- 
fected, and  in  the  year  1886  he  gave  personal 
attratlon  to  bis  business.  Tbe  record  does 
not  show  any  ground  for  claiming  tliat  he 
was  not  fully  capable  of  transacting  his  own 
business  tn  the  year  1885,  and  since.  He 
knew  In  November  of  that  jenr  that  the  de- 
fendants datdied  to  have  paid  liim  in  full. 
It  may  be  conceded  that  they  were  trustees 
of  the  property  which  came  Into  their  hands 
from  the  plaintiff,  and  for  his  benefit  but  no 
fraud  on  their  part  is  shown;  and  if  there 
vra.B  in  fact  any  property  In  their  hands  after 
November,  1885.  for  which  they  should  have 
accounted  to  the  plaintiff,  he  knew  at  that 
time  that  they.  In  effect  denied  having  such 
property,  and  that  they  denied  bdng  respon- 
sible to  him  for  either  money  or  other  proper- 
ty. The  statute  of  limitations  then  com- 
menced to  run.  But  it  is  said  tbat  a  right  of 
action  In  favor  of  the  plaintiff  woidd  not  be 
barred  for  10  years  after  the  denial  the 
def«idants  of  further  liability.  This  claim 
Is  founded  on  a  provision  in  the  mortgage 
given  by  the  plaintiff  to  the  defendants.  In 
words  as  ft^ows:  "The  money  remaining 
after  paying  said  sums.  If  any,  to  be  paid  on 
demand  to  tbe  said  party  of  the  first  part." 
This  refers  to  money  wbleh  should  be  re- 
ceived by  the  mortgagees  on  a  toreclosure  of 
the  mortgage,  but  It  does  not  appear  that  the 
mortgage  was  foreclosed,  nor  that  they  ob- 
tained anything  by  vhtne  of  it  for  which 
there  has  not  been  an  accounting.  We  are 
of  the  opinion  tliat  the  plalntifl7s  alleged 
right  of  action  is  governed  liy  subdivision  4 
of  sectl«i  2!^  of  tbe  Code,  and  that  It  was 
barred  at  the  end  of  five  yeM  from  Novem- 
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ber,  1885,  or  before  this  action  was  com- 
menced. We  are  better  satisfied  to  reach 
this  conclaslon  becanse  the  plaintiff  has  fail- 
ed to  convince  us  ttiat  his  theory  In  regard  to 
the  transaction  of  June  21,  1881,  is  well 
founded.  He  has  argued  the  case  as  though 
the  duty  were  on  the  defendants  to  show 
what  he  did  with  the  money  for  which  the 
$4,000  note  was  given,  if  it  was  paid  to  bim 
as  claimed,  but  that  duty  did  not  rest  upon 
them.  The  law  anthorlzee  the  presumption 
that  they  parted  with  a  sufficient  considera- 
tion for  the  note  when  it  was  given  to  them, 
and  the  burden  of  showing  tliat  this  was  not 
true  was  upon  the  plaintiff.  His  claims  in 
argument  in  regard  to  his  transactions  with 
the  defendants  are  in  conflict  with  the  admis- 
sions of  his  petition,  and  are  not  sustained  by 
a  preponderance  of  the  evidence.  If  there 
was  anything  due  him  after  November,  1885, 
the  amount  was  not  iarge;  and,  although  the 
conference  between  Dougherty  and  Louis  R. 
Wolf  did  not  amount  to  a  formal  settlement. 
It  was  treated  as  having  that 'effect  by  all 
parties  hi  hiterest  until  about  the  time  this 
action  was  commenced.  The  conclusions  we 
reach,  in  effect  make  it  final,  and  the  plain- 
tiff has  no  jnst  ground  for  complaining  of  tt 
The  decree  of  the  district  court  appears  to  be 
right*  and  it  is  affirmed. 


SHEIiLET  et  al.  v.  SMITH  et  al. 

(Supreme  Court  of  Iowa.    Feb.  7.  1896.) 

Taxation— Salb—Fkadd—Notiob  of  Expirathmt 
OF  Redemption  —  Actios  to  Reoovbh  Laud 
Sold  for  Taibs— Titlb  to  Maintaih  Appeal— 
OWBOTioxs  MOT  Raised  bbix>w. 

1.  That  the  pnrdiaaer  at  a  tax  sale,  after 
rcceivhig  a  deed  to  the  land,  conveyed  to  the 

person  who  was  county  treasurer  at  the  time 
of  the  tax  sale,  and  who  was  deputy  treasurer 
at  the  time  of  the  conveyance  to  him,  does  not 
show  fraud  in  the  issuance  of  the  tax  deed. 

2.  When  land  is  sold  for  taxes,  the  failure 
to  serve  upon  the  occupant  notice  of  the  expira- 
tion of  the  time  for  redemption,  as  required  by 
Code,  I  894,  renders  the  tax  deed  invalid  as  to 
bim. 

3.  Code,  S  902.  providing  that  no  action  for 
the  recovery  of  land  for  the  uoupayroent  of  tax- 
es shall  lie,  unless  brought  within  five  years  aft- 
er treasurer's  deed  is  executed  and  recorded,  does 
not  apply,  where  the  detd  was  issued  without  no- 
tice to  the  occupant  of  the  expiration  of  the 
time  for  redemption,  as  required  by  section  804. 

4.  That  the  onne*-  of  a  quarter  section  of 
Isnd,  only  a  portion  of  which  was  tillable,  erect- 
ed a  house  thereon,  built  feuccB,  raised  crops, 
and  usc-d  a  portion  for  pasture,  shows  that  he 
was  in  "poHseasion"  (Code,  g  894)  of  a  portion 
thereof,  which  was  sold  for  taxes,  on  which 
some  of  the  breaking  and  fencing  were,  which 
was  also  pastured,  and  from  which  firewood 
and  fence  poata  were  cut. 

5.  Title  to  land  sold  for  taxes  so  as  to  en- 
able the  occupant  to  maiutain  an  action  for  its 
recovery  may  be  based  on  adverse  possession 
against  a  grantee  of  the  state,  who  has  complied 
with  all  the  conditions  entitling  him  to  a  patent, 
though  the  petent  was  not  issued  until  just 
prior  to  the  tax  sale. 

6.  In  an  action  to  recover  land  sold  for  tax- 
es, that  the  petition  does  not  allege  that  plaintiff 
has  paid  all  the  taxes  due  on  the  land,  as  re- 
aoired  by  Code.  1  8U7.  cannot  be  raised  for  the 
first  time  on  app^i. 


Appeal  from  district  court,  Boone  county; 
B.  P.  Blrdsall,  Judga 

Action  in .  equity  to  have  canceled  a  tax 
deed  of  real  estate.  There  was  a  hearing 
on  the  merits,  and  a  decree  for  the  plaintiffs. 
The  defendanta  appeal.  Affirmed. 

Crooks  &  Snell,  for  awellants.  WUtaker 
&  Dale,  for  appellees. 

ROBINSON,  jr.  The  material  facts  Btaown 
by  the  pleadings  and  ertdence  are  substan- 
tiflJly  as  foUows:  In  the  year  1867,  a  Mrs. 
McMUllan  occupied  the  N.  £1  ^4  of  section  7, 
in  township  83  N..  ct  range  26  W.,  in  BoOne 
county,  under  a  claim  of  right,  the  xiatare 
of  which  Is  not  fully  shown;  but  It  appears 
to  have  been  made  under  the  pre-emption 
laws  of  the  United  States.  Michael  SlieUey 
purchased  Mrs.  HcMlUian's  claim,  and  moT- 
ed  (mto  the  land  in  April,  1868,  and  re8id««l 
thereon  witb  his  family  until  his  death, 
w^ch  occurred  In  the  year  1878.  The  plain- 
tiffs are  his  widow  and  children,  and  are 
entitled  to  aU  the  property  of  his  estate. 
Tliey  hare  made  tlieir  liome  cm  the  land  cou- 
tinuously  since  his  death.  At  a  sale  of  tlie 
land  for  delinquent  taxes,  held  in  October, 
1883,  the  N.  S.  14  of  the  N.  B.  ^  of  the  sec 
tion  specified,  known  as  lot  1,  and  containing 
nearly  40  acres,  was  sold  for  the  deUnquent 
taxes  of  the  year  1882.  to  S.  T.  Stanfield. 
He  assigned  the  certificate  ttf  sale  to  John 
Y.  Smith,  to  whom  a  tax  deed  was  issued 
July  21.  1887.  In  March,  1880^  Smith  exe- 
cuted a  deed  for  the  lot  to  W.  H.  Wright  and 
Miles  Beckett;  In  May,  18G0.  Beckett  execut- 
ed to  W.  H.  Wright  a  quitclaim  deed  for  the 
lot;  and  in  March,  18^  the  latter  eswcuted 
a  warranty  deed  for  it  to  Ills  minwr  son,  F. 
H.  Wright.  Beckett  was  treasure  of  the 
county,  and  W.  H.  Wright  was  in  his  office 
as  an  employ^  and  a  delinquent  tax  coltector 
of  the  county,  when  tiie  tax  deed  was  ex- 
ecuted. Sndth,  Beckettand  the  two  Wrights 
are  made  parties  defendant.  The  plaintiffs 
all^  that,  when  Michael  Shelley  died,  he 
was  the  absolute  owner  of  the  land;  that  the 
tax  deed  wlilcb  was  executed  fW  it  is  -void 
and  of  no  effect,  that  it  was  obtained  by 
fraud,  and  without  any  Imowledge  of  ic  on 
the  part  of  the  plaintiffs,  with  the  Intent  to 
deprive  tliem  of  the  ownership  ot  the  lot; 
that  Beckett  and  W.  H.  Wright  knew,  wbea 
the  tax  deed  was  executed,  that  It  was  Toid. 
The  plaintiffs  ask  that  the  tax  deed,  and  the 
other  deeds  executed  by  tlie  defendants  to 
which  we  have  referred,  be  decreed  to  be  Told, 
and  for  general  equitable  relief.  The  district 
court  found  that  the  plaintiffs  are  the  owners 
of  the  lot,  and  that  the  tax  deed  was  void, 
and  rendered  a  decree  according  to  the  flnd- 
ings.  The  decree  also  provided  for  the  re- 
demption of  the  lot  from  tax  sale,  by  the 
plaintiffs,  and  contained  other  pzovisions, 
which  are  not  important  to  a  determina- 
tion of  this  appeal.  The  plaintiffs  do  not 
prove  title  to  the  lot  from  the  general  rot- 
emment  to  Mrs.  ^c^UJ^tpQ^^l^e  In 
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ttenMwlTw,  exeeptlDg  aa  they  sbow  the 
claims  of  Mra.  McMIllian,  the  p]iircliase  from 
ber,  and  the  occupation  and  improTement  of 
the  land  by  Michael  Shelley  and  by  themselves. 
It  is  shown,  on  the  part  of  th«  defendants, 
that  the  state  of  Iowa  patented  the  lot,  with 
other  lands,  to  the  Des  Moines  Valley  Rail- 
road Company,  on  the  22d  day  of  NoTember, 

1881.  and  that  on  the  28th  day  of  January, 

1882,  the  railroad  company  executed  a  deed 
tor  the  lot  to  Charles  E.  Whitehead,  trustee. 

1.  The  petition  does  not  state  the  facts 
which  constitnte  the  alleged  fraud  in  the  is* 
solng  of  the  tax  deed.  It  la  claimed  in  ar^ 
gument  that  Smith,  In  connection  with  what 
be  did  with  the  tax  title,  acted  for  Beckett 
and  W.  H.  Wright  The  only  indications 
t£  fraud  are  the  fact  that  Beckett  was  treas- 
urer when  the  tax  deed  was  made  to  Smith, 
and  that  Wright  was  employed  In  hia  office; 
that  Beckett  was  deputy  treasurer,  and 
Wright  was  an  employ^  of  the  office  when 
the  deed  from  Smith  to  them  was  made; 
and  that,  after  the  transfer  by  Beckett  to 
Wright,  the  latter  conveyed  to  bis  minor 
son.  We  do  not  thluk  these  facts  establish 
fraud,  and  no  further  consideration  need  be 
paid  to  that  branch  of  the  case. 

2.  The  lot  was  taxed  for  the  years  1882 
and  1883  In  the  name  of  C.  E.  Whitehead, 
and  his  name  Is  set  out  in  the  record  of  the 
tax  sale  as  Its  owner.  It  Is  not  shown  to 
whom  it  was  taxed  in  the  years  1886  and 
1887.  The  notice  of  the  expiration  of  the 
time  In  which  to  redeem  from  the  tax  sale 
was  addressed  to  Charles  Whiteside  and 
Charles  E.  Whitehead,  and  was  served  imly 
by  pabUcatlon  In  a  uewq;iaper.  It  was 
stated  In  the  proof  of  serflce  that  no  per^ 
son  was  in  possession  of  the  lot,  sud  no  no- 
tice of  the  taking  out  of  a  tax  deed  was  ever 
served  upon  the  plaintiffs,  nor  upon  any  ot 
them.  We  understand  that  the  idalntiffs  In- 
tend, by  the  averments  of  the  petition,  to 
charge  that  notice  of  the  eviration  of  the 
time  for  redemption  was  not  served  upon 
them.  TtLBy  claim  to  have  been  In  the  actu- 
al posaesrion  of  the  lot  when  the  notice 
was  served,  and  at  all  times  since  the  tax 
sale  was  made,  and  that  tliey  were  entitled 
to  notice,  and  that  the  tax  deed  was  toSA 
for  want  of  It  Section  801  of  the  Code  »- 
lates  to  the  notice  required  In  such  caaes, 
and  proTldee  that  '%fter  the  expbatlon  of 
two  years  and  nine  months  after  the  data 
of  sale  of  the  land  for  taxes,  the  lawful 
bolder  of  the  certificate  of  purchase  may 
cause  to  be  served  upon  the  person  In  posses- 
sion ot  such  land  or  town  lot,  and  also 
upon  the  person  In  whose  name  the  same 
Is  taxed,  If  such  person  resides  In  the 
coua^  wbere  the  land  Is  situated.  *  *  • 
a  notice  signed  by  him,  his  agent,  or  attor- 
ney, stating  the  date  of  the  sale,  the  descrip- 
tion of  the  land  or  town  lot  sold,  the  name 
of  the  purchaser,  and  that  the  right  of  re- 
demption will  expire  and  a  deed  for  aald 
land  will  be  made  unless  redemption  from 


such  sale  be  made  wltUn  ninety  days  friHU 
the  completed  service  thereof."  TUs  re- 
quirement Is  absolute,  and  a  failure  to  ob- 
serve it  will  afford  ground  for  setting  aside 
the  tax  deed.  Bradley  v.  Brown,  75  Iowa, 
180,  39  N.  W.  258;  Callanan  v.  Bayroond,  75 
Iowa,  307,  39  N.  W.  611;  Bice  v.  Bates.  68 
Iowa.  394,  27  N.  W.  286;  EUsworth  v.  Low. 
62  Iowa,  179,  17  N.  W.  460;  Wilkin  v.  Wilkin 
(Iowa)  eo  N.  W.  194;  Comoy  v.  Wetmore 
aowa)  Id.  246;  Bnell  v.  Railway  Co.,  88 
Iowa,  444,  66  K.  W.  310.  When  the  required 
notice  has  not  been  givem,  section  902  of  the 
Code,  which  provides  that  "no  aetloo  for  the 
recov«7  of  real  property  for  the  non-pay- 
ment of  taxes  shall  lie  unless  the  same  be 
brought  within  five  years  after  the  treas- 
uret's  deed  Is  executed  and  recwded."  does 
not  bar  an  action  by  the  owner  of  the  land 
to  redeem.  Slyfield  v.  Bamum,  71  Iowa, 
216,  32  N.  W.  270;  Wilson  v.  Russell,  73 
Iowa,  396,  36  N.  W.  492;  HUlyer  v.  Fame- 
man,  65  Iowa,  227.  21  N.  W.  678.  The  evi- 
dence satisfies  us  that  Michael  Shelley  took 
actual  possession  of  the  land  In  controversy 
In  April,  1868,  that  he  held  Itcontlnuonslynntll 
his  death  occurred,  and  that  his  possession 
was  continued  by  the  plaintiffs  until  aftertfae 
tax  deed  was  executed.  It  Is  true  that  the 
dwelling  house  and  ai^urtenant  buildings 
were  not  on  the  tot  In  question,  but  th^ 
were  on  the  quarter  sectiou  of  land  of  which 
the  lot  formed  a  part,  and  which  was  claim- 
ed by  Michael  Shelley-  The  quarter  section 
was  rough,  and  but  a  portion  of  it  was  till- 
able, but  Shelley  erected  a  house  and  built 
a  fence  upon  it,  planted  an  orchard,  raised 
cn^,  and  used  a  part  of  the  land  for  pas- 
ture. After  hia  death,  the  plalntlffa  contin- 
ued his  possession,  and  ouutructed  a  new 
house  and  additional  fences.  ScHue  of  the 
breaking  and  some  of  the  fencing  were  upon 
the  lot  In  question,  and  It  was  pastured,  and 
firewood  and  fence  posts  were  cut  tlia«- 
from.  We  are  Batlsfled  that  the  plaintiffs 
were  in  posseaslon  of  It,  within  the  meaning 
of  section  894  of  the  Code,  and  should  have 
bem  served  with  a  notice  ot  the  tax  deed. 
Callanan  v.  Raymond,  76  Iowa,  807,  39  N. 
W.  6U;  EUsworth  T.  Low,  62  Iowa,  178. 
17  M.  W.  450;  Brown  T.  Pool.  81  Iowa,  456, 
46  N.  W.  1060;  Cabalan  v.  Van  Sant.  87 
Iowa.  694,  64  N.  W.  433. 

S.  Section  897  of  the  Code  provides  that 
"no  persona  shall  be  permitted  to  question 
tba  title  acquired  by  a  treasurer's  deed 
without  Weelt  showing  that  he  or  the  person 
under  whom  he  claims  title,  had  title  to  the 
property  at  the  time  of  the  sale,  or  that  the 
title  was  obtained  from  the  United  States  or 
from  this  state  after  the  sale,  and  that  all 
taxes  due  upon  the  property  have  been 
paid  by  such  person,  or  the  person  under 
whom  he  claims  title  as  aforesaid."  It  Is 
claimed  by  the  appellee  that  the  land  In 
question  was  a  part  of  the  grant  made  by 
act  ot  congress  toe  the  Improvement  of  the 
Des  Ifolnes  river,  and  afterwaids  conferred 
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open  the  Dea  Moines  Yall^  Railroad  Com- 
pany, and  tbat  tbe  title  of  the  state  In  the 
land  was  divested  January  1, 1871,  under  the 
rule  of  Whitehead  t.  Plummer,  76  Iowa,  181, 
40  N.  W.  709.  It  Is  not  denied  that  the  land 
was  taxable  for  the  year  1882.  Michael 
Shelley  and  the  plaintiffs  bad  been  In  actual 
possession  of  the  lot  In  question,  under  a 
claim  of  right  which  was  sufficient  to  con- 
stitute color  of  title,  for  more  than  16  years 
before  the  lot  was  sold  for  delinquent  taxes. 
See  Hamilton  v.  Wright,  30  Iowa,  484;  Tre- 
matne  t.  Weathorby,  58  Iowa,  620,  12  N.  «V. 
609.  It  was  held  in  Railway  Co.  t.  AlUree, 
64  Iowa,  501,  20  N.  W.  779.  that  adverse  pos- 
session may  be  based  upon  such  a  right  or 
color  of  title,  as  against  the  grantee  of  the 
general  govemment.  evra  though  the  land 
had  not  been  formally  conveyed  by  it.  That 
rale  applies  In  this  case.  It  Is  not  definitely 
shown  when  the  title  to  the  land  actually 
passed  from  the  stat^  but  it  was  prior  to  the 
time  when  the  taxes  for  whldi  the  sale  was 
made  were  levied,  and  may  have  been  many 
years  before.  The  possession  and  claim  of 
the  plaintiffs  and  Michael  Shelly  had  con- 
tinued, unquestioned  by  any  one,  so  far  as 
tbe  record  shows,  for  more  than  19  years, 
when  notice  of  the  tax  deed  was  given,  aud- 
it does  not  appear  to  have  been  questioned, 
excepting  by  the  claimants  nnder  tbe  tax 
deed,  at  the  time  of  the  commoicement  of 
this  action,  neariy  26  years  after  the  claim 
of  title  was  made,  and  possession  taken  im- 
der  it.  We  are  of  the  opinion  that  these 
facts  are  sufficient  to  autbortse  tbe  presump- 
tion tbat  the  plaintiffs  bad  title  to  the  lot 
when  it  was  sold  tor  the  delinquent  taxes  of 
1882.  Paxton  v.  Ross,  80  Iowa,  664,  S7  N. 
W.  428.  That  presumption  has  not  been 
overcome  by  the  defendants,  and  it  most  be 
regarded  as  conclusive  In  this  case. 

4.  The  petition  does  not  ftUege  that  the 
plaintiffs  or  others  have  paid  all  taxes  due 
upon  the  lot,  and  appelant!  insist  tbat  this 
is  a  fatal  defect  The  answer  to  this  and 
similar  claims  In  r^rd  to  the  petition  Is 
that  these  alleged  defects  were  not  in  anv 
manner  called  to  tbe  attention  of  the  dis- 
trict court,  and  they  must  therefore  be  deem- 
ed to  have  been  waived.  Lynn  v.  Morse,  76 
Iowa,  671,  39  N.  W.  203;  Seymour  v.  Shea. 
02  Iowa,  711, 16  N.  W.  196;  Mann  v.  Taylor, 
78  lova.  361,  43  N.  W.  220;  Pitts  v.  Lewis. 
81  Iowa,  54.  46  N.  W.  739;  Linden  v.  Green, 
81  Iowa,  866,  48  N.  W.  1108;  Dunn  v.  Wolf, 
81  Iowa,  690,  47  N.  W.  887.  We  conclude 
that  the  plaintiffs  are  entitled  to  redeem 
from  the  tax  sale  in  question,  and  tbe  decree 
of  tbe  district  court  is  therefore  affirmed. 


8WITZER  V.  DAVIS  et  al. 
(Supreme  Court  of  Iowa.    Feb.  7,  1896.) 
Party  Wall— CoNBTRUcnoKovBTATDTi— Appbal. 

1.  Code,  I  2019,  providitig  that  the  owner 
of  a  lot  in  a  dty  or  town,  and  being  "about  to 


bnild"  theroon  contigntnu  to  his  neighbor'B  lot, 
may,  if  there  ia  no  wall  between  them,  rest  one- 
half  the  wall  foi  bis  bnildiag,  if  of  brick  or 
stone,  on  the  neighbor'B  lot,  does  not  authorize 
the  bnilding  and  maintenance  of  a  stone  wall, 
half  on  the  lot  of  a  neighbor,  by  one  who  sim- 
ply "intends"  to  build  a  brick  superstructure 
thereon. 

2.  Where  there  is  bat  one  issue  of  fact 
made  b;  tbe  pleadings,  and  appellant  assigns 
as  error  that  the  evidence  is  insnffident  to  sus- 
tain the  deci^on  of  the  trial  court,  it  will  be  as- 
sumed on  appeal  that  such  issue  was  determined 
against  the  an>ellant 

Appeal  from  district  court,  CUnttm  county; 
B.  P.  Wolfe,  Judge. 

The  plaintiff  la  the  owner  of  lot  S.  and  the 
defendant  Margaret  Davis  is  the  owner  of 
lot  6,  in  block  14,  in  the  city  of  Clinton, 
Iowa.  These  lota  are  contiguous,  and  the 
defendants  have  erected  a  stone  wall  on  the 
line  between  the  lots,  18  inchea  In  thickness, 
so  that  one-half  thereof  rests  on  the  land  of 
the  plaintiff.  This  wall,  to  the  height  of 
the  surface  of  the  ground,  was  built  in  April, 
1892,  and  It  so  remains  to  this  time.  On  the 
plaintiff's  lot  Is  ber  house,  occupied  as  a 
homestead;  and  this  action  is  brought  to  en- 
join tbe  defendants,  who  are  husband  and 
wife,  from  maintaining  the  wall  where  it  is. 
and  for  damage  for  tbe  wrongful  act  of  pla- 
cing it  where  it  is.  The  defendants  Justify  * 
tbe  act  of  placing  the  wall  where  It  Is  under 
tbe  law  providing  for  walls  In  common,  and 
stating  that  the  wall  was  placed  there  when 
the  defendant  Margaret  Davis  was  about  to 
erect  on  her  lot  a  one-story  brick  building, 
and  that  at  the  time  of  erecting  said  stone 
wall  she  intended,  and  that  she  still  intends, 
to  erect  on  said  wall  a  party  wall  of  brick 
at  least  one  story  in  height,  under  the  provi- 
sions of  the  law  as  to  such  walls.  The 
plaintiff,  by  way  of  reply,  denies  the  aver- 
ments of  good  faith  and  intention  to  build 
such  wall,  and  avers  the  acts  of  the  defend- 
ants to  be  Intentionally  wrong  and  malicious, 
and  denies  the  validity  of  the  law  under 
which  It  is  claimed  that  the  wall  is  placed 
there.  The  cause  was  tried  without  a  Jury, 
and  judgment  given  for  the  plaintiff.  The 
defendants  appealed.  Affirmed. 

Walsh  Bros.,  for  appellants.    Cbase  & 
Seaman  and  EL  8.  James,  for  app^lee. 

ORANOEB,  J.  Two  propositions  are  pre- 
sented on  tbe  appeal:  First,  whether  or  not 
the  tects  bring  the  defmdants  within  tbe 
provisions  of  the  law  as  to  walls  in  cmnmon. 
BO  as  to  Jnsti^  tbe  act  of  pladi^  the  vatl 
oa  tbe  line;  and,  second,  the  Talldlty-  at  the 
act  granting  such  a  right. 

It  seems  that  the  court  below  thought  tbe 
act  unconstitutional,  but  the  record  does  not 
disclose  its  fludlng  as  to  the  other  proiMsl- 
llon,  which  Is  largely  one  ot  fact.  It  we 
should  differ  with  the  court  below,  and  hoM 
tbe  law  valid,  we  could  not  for  that  reaaon 
reverse  tbe  judgment,  it  it  bad  support  In 
tbe  second  propositlcm;  that  Is,  It  the  tacts 
did  not  bring  the  d^endants  within  the  pro- 
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TlBions  of  the  law.  Hence,  for  app^lants  to 
succeed  In  this  court,  both  propositions  muat 
be  determined  In  their  favor.  The  law  must 
be  held  valid,  and  the  facts  muat  bring  them 
within  Its  provisions.  If,  however,  they  are 
not  within  its  provisions,  the  question  of  the 
validity  of  the  law  la  of  no  Importance  in 
this  case;  ,and  if  this  is  true  it  is  better  to 
leave  the  question  of  the  validity  of  the  law 
for  consideration  In  a  case  In  which  it  is 
really  Involved. 

The  law  under  which  defendants  Justify 
their  acts  is  as  follows  (Code,  {  2019):  "In 
cities  and  towns  and  oth^  places  surveyed 
Into  building  lots,  the  plats  whereof  are  re- 
corded, he  who  Is  about  to  build  contiguous 
to  the  land  of  his  neighbor,  may  if  there  be 
no  wall  on  the  line  between  them,  build  a 
brick  or  stone  wall  at  least  as  high  as  the 
first  story.  If  the  whole  thickness  of  said  wall 
above  the  cellar  wall  does  not  exceed  eight- 
een inches,  exclusive  of  the  plastering,  and 
rest  ooe-half  of  the  same  on  his  neighbor's 
land;  bat  the  latter  shall  not  be  compelled  to 
contribute  to  the  expense  of  said  wall."  It 
will  be  seen  that  the  right  to  bnlld  a  wall  In 
common  Is  limited  to  one  "who  Is  about  to 
build  contiguous  to  the  land  of  his  neigh- 
bor." The  contention  Is  as  to  the  word 
"about-"  It  Is  not  enough  that  one  "Intends" 
to  build,  to  have  such  a  right  He  must  be 
"about"  to  build.  "About,"  as  defined,  means 
"nearly,  approximately,  almost."  It  seems 
to  us  that  appellants'  pleadings,  to  a  great 
extent,  settle  this  proposition  against  them. 
In  an  amendment  to  their  answer  filed  as 
late  as  June  18,  ISM,— more  than  two  years 
after  the  commencement  of  the  wall,— It  is 
stated  only  that  Margaret  Davis  "intends"  to 
erect  on  said  wall  "a  party  wall  of  brick." 
The  right  to  take  the  land  of  another  does 
not  depend  on  such  a  purpose.  It  rests  on 
the  fact  that  a  building  Is  "about"  to  be 
erected,  the  wall  of  which  may  be  placed  on 
the  line.  There  is  some  testimony  that  the 
defendants  have  again  commenced  the  work, 
and  intend  to  continne  It  until  the  wall  Is 
completed.  We  must  assume  that  the  court 
found  the  facts  against  them,  necessary  to 
bring  them  within  the  statute.  The  parties 
are  in  contention  as  to  this  fact,  because  the 
court  specified  Its  finding  as  to  the  validity 
of  the  law,  and  said  nothing  on  the  question 
of  fact,  and  gave  Judgment  for  plaintiff.  As 
we  have  said,  in  no  way  can  appellants  have 
a  reversal,  except  both  propositions  are  de- 
termined in  their  favor.  It  Is  a  law  action, 
as  tried,  and  defendants  pleaded  the  law  in 
Jostiflcation,  and  they  have  the  burden  of 
showing  themselves  within  its  provisions. 
If  the  district  court  disregarded  that  iBsne, 
then  it  has  not  been  tried;  and  in  a  law  ac- 
tion, on  appeal.  It  cannot  be  tried  anew  In 
this  conrt  No  assignment  of  error  brings 
such  an  action  of  the  court  in  question,  and 
we  can  only  consider  errors  upon  assign- 
ment. It  la  more  consistent  to  assume  that 
the  court  fonnd  ujfoa  the  issues  anbmttted, 


where  the  contrary  does  not  appear,  so  as  to 
bring  the  case  within  the  errors  assigned. 
An  assignment  of  error  presents  the  question 
of  the  sufficiency  of  the  evidence  to  sustain 
the  findings  of  the  court.  That  could  only  re- 
fer to  the  issue  as  to  a  compliance  with  the 
law,  for  that  Is  the  only  issue  of  fact  in  the 
case. 

The  appellants  also  argue  the  assignments 
as  to  the  evidence  lu  a  reply,  all  of  which  In- 
dicates that  the  proposition  is  properly  be- 
fore us  for  consideration.  Assuming  that 
the  court  found  the  facts  against  the  de- 
fendants, the  finding  has  support  In  the  evi- 
dence. There  Is  a  strong  showing  of  a  want 
of  good  faith,  if  not  of  malice.  The  Judg- 
ment Is  afflnnedu 


O'LBARY  et  aL  v.  MBROHANTS'  ft 
BANKERS'  MUT.  INS.  CO. 
(Supreme  Court  of  Iowa.    Feb.  7,  1896.) 

Fibs  Irsukakoi— Cokditioks  or  FouoT— Otbbb 
Insdbanob. 

Where  s  fire  insnrance  policy  provides 
that  it  Bball  be  void  if  the  assured  contracts  oth- 
er insurance  on  the  property  without  consent  in 
writing  Indoned  ou  the  pouct  by  ibi  company, 
and  the  assured  procures  aaditlonal  insurance 
without  sQcb  indorsement,  the  policy  is  void. 

Appeal  from  district  court,  Iowa  county; 
S.  H.  Faliall,  Judge. 

Action  to  recover  the  snm  of  fSOO  upon  a 
fire  insurance  policy.  Trial  by  jury.  Ver- 
dict and  judgments  for  the  plaintiffs.  De- 
fendant api)eals.  Reversed. 

James  A.  Howe  and  Read  &  R^d,  for  ap- 
pellant. Thomas  Stapleton  and  T.  8.  Kitch- 
en, for  appellees. 

ROTHROCK,  J.  The  policy  of  insurance 
upon  which  the  action  was  brought  was  Is- 
sued by  the  defendant  to  O'Leary  &  Plank 
on  the  24th  day  of  May,  1888.  Afterwards 
Plank  assigned  his  Interest  in  the  policy  to 
O'Leary  &  Bi-o.  This  assignment  was  as- 
sented to  by  the  defendant,  by  the  proper  in- 
dorsement In  writing  as  required  by  the  pol- 
icy. The  property  Insnred  consisted  of  a 
stock  of  farm  implements,  wagons,  buggies, 
and  other  merchandise.  The  property  was 
destroyed  by  flre  In  December,  1801.  After 
the  flre,  0'I>ary  &  Bro.  assigned  their  claim 
against  the  defendant  to  the  Staver  &.  Ab- 
bott Manufacturing  Company,  one  of  the 
creditors  of  the  Insured.  These  transfers 
have  no  i>articular  significance,  more  than 
that  the  action  appears  to  be  maintained  for 
the  benefit  of  the  last-named  company.  The 
policy  provided  that  the  contract  of  insur- 
ance should  become  void  if  the  assured  con- 
tracted other  insurance  on  the  property  with- 
out consent  In  writing  indorsed  on  the  policy 
by  the  company.  And  it  further  provides  that 
no  agent  of  the  company  has  any  authority 
to  waive,  modify,  or  erase  any  of  the  print- 
ed conditions  of  the  contract.  It  appears 
that  O'Leary  &  Bro.  afterwards  insured  the 
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property  In  other  companies,  to  the  extoit  of 
^1,500,  without  complying  with  the  foregoing 
IHTOTiBion  of  the  contract  The  policy  was 
not  sent  to  the  general  office  of  the  company 
for  its  indorsement  consenting  to  the  addi- 
tional insurance,  and  no  reason  is  shown  in 
this  whole  record  why  the  consent  of  the 
-company  was  not  obtained  in  the  manner 
provided  for  in  the  contract  It  is  not  claim- 
ed that  the  clause  in  the  ctrntract  in  refer- 
ence to  additional  insurance  was  in  any  man- 
ner concealed,  or  that  the  plaintiffs  did  not 
know  that  they  contracted  that  they  would 
not  procure  additional  insurance  without  ob- 
taining the  required  indorsement  On  the 
<:ontrary,  it  would  seem,  from  the  fact  that 
the  plaintiffs  sent  in  the  policy,  and  procur- 
«d  the  consent  to  the  change  of  ownership 
by  an  Indorsement  in  writing,  that  they 
were  fully  adTlsed  of  the  terms  of  the  con- 
tract 

The  plaintiffs  dalm  that  they  procured  the 
<^onsent  by  writing  a  letter  to  the  company, 
and  that  they  received  a  letter  In  reply,  from 
the  secretary,  consenting  to  the  additional 
insurance.  Neither  of  these  alleged  letters, 
and  no  copies  thereof,  were  produced  on  the 
trial.  O'Leary  and  his  brother  both  testified, 
as  witnesses,  to  the  contents  of  the  alleged 
letters.  The  secretary  of  the  company  tes- 
tified that  he  neither  received  nor  answered 
such  a  letter.  It  Is  contended  in  behalf  of 
appellant  that  although  there  may  be  a 
conflict  in  the  evidence  as  to  whether  a  let- 
ter was  written  and  answered,  the  evidence 
did  not  show  a  compliance  with  the  contract 
on  the  part  of  the  plaintUTs.  TJils  is  the 
main  question  in  the  case,  and  we  think  the 
court  should  have  sustained  objections  to  the 
evidence,  and  should  have  Instructed  the 
Jury  that,  under  the  undisputed  facts  in  the 
case,  the  plaintiffs  were  not  entitied  to  a  ver- 
^ct  because  they  did  not  comply  with  their 
contract  There  is  no  principle  of  law  which 
sanctions  any  such  a  failure  to  abide  by  a 
contract  of  insurance.  It  will  l>e  observed 
that  this  question  does  not  involve  a  waiver 
of  proofs  of  loss,  or  of  holding  the  company 
liable  for  the  acts  of  its  agents  in  effecting 
insurance.  And  there  ought  to  be  no  ques- 
tion that  an  insurance  company  has  the  right 
to  so  contract  aa  that  its  liability  consequent 
upon  a  change  in  the  contract  shall  be  in 
writing.  These  views  are  supported  by  the 
following  cases:  Zimmerman  v.  Insurance 
Co.,  77  Iowa,  685,  42  N.  W.  462;  Klrkman  v. 
Insurance  Co.  (Iowa)  57  N.  W.  952;  Han- 
klns  V.  Insurance  Co.  (Wis.)  35  N.  W.  34; 
Cleaver  v.  Insurance  Co.  (Mich.)  32  N.  W. 
660;  Insurance  Co.  v.  Watson,  23  Mich.  486; 
Smith  V.  Insurance  Co.  (Vt)  15  Atl.  353; 
Gladding  v.  Insurance  Co.  (Cal.)  4  Pac.  764. 
It  is  true  that  the  secretary  of  an  insurance 
company  Is  an  agent  clothed  with  greater 
authority  tliau  adjusting  or  soliciting  agents, 
but  It  Is  not  an  unreasonable  requirement 
that  the  policy  holder  should  comply  with 
blB  contract  in  a  matter  at  such  Importance 


as  procuring  additional  insnrance;  and  tbe 
reason  of  such  a  role  is  exemplified  In  this 
case  by  the  fact  that  whea  the  fire  occurred 
the  insurance  on  the  property  was  almut 
equal  to  its  value.  As  this  disposition  of  the 
case  leads  to  a  reversal,  other  alleged  erron 
need  not  be  considered.  Reversed. 


SANGER  V.  8KIDM0RB. 
(Snpreme  Oovrt  of  Iowa.    Feb.  10.  1898.) 

Appbal— DtBHISSlU 

A  case  presented,  on  bill  of  exceptions 
and  argument  for  review  of  a  refnsal  of  man- 
damoa,  will  be  dismisBed,  the  record  not  showing 
that  an  appeal  was  taken  from  the  judEment 
of  the  lower  court 

Appeal  from  district  court  Decatur  county; 
W.  H.  Tedford.  Judge. 

This  appears  to  be  an  action  of  mandamus 
to  compel  the  defendant,  wbo  is  president 
of  the  board  ot  directors  of  a  school  district 
to  approve  a  contract  for  teaching  a  echoed. 
The  court  refused  the  mandamus,  and  tbe 
esse  la  presented  to  this  court  for  terlew. 

Curry  &  McGlnnls,  for  plaintiff. 

ROTHROCK,  J.  The  case  is  presented 
here  upon  what  purports  to  be  a  bill  of  ex- 
ceptions and  an  argument  in  behalf  of  plain- 
tiff. It  does  not  appear  fi^m  the  record 
that  an  appeal  was  taken  from  the  Judgment 
of  tbe  district  court,  and  the  case  la  dia- 
missed. 


FABWBLIi  T.  DES  MOINES  BBIOK 
MANUF'G  CO.  et  aL 

(Snpreme  Court  of  Iowa.    Feb.  11,  1B96.) 

UUNIOIPU.  COBPORiTIODS— ASSBSSMIimi— EXBIIP' 

TIOSS — LaKDS  UilBD  rOK  AORICULTCRAL  PUKPOS- 
B8— TAXB9  FOR  CiTT  PURPOSKB— WhaT  CoNSTI- 
TDTB  —  Pbbbonal  Judoubht  AQAIMST  Ownbb  — 
Dbbd — Delivxrx. 

1.  In  an  actioa  to  set  ^de  certain  paving 
aflBesamenta  on  100  acres  of  land  withio  the  (dty 
limits  of  Des  Moinea,  it  appeared  that  95  acres 
were  on  one  aide  of  the  street  and  5  acres  were 
on  the  other  aide;  that  before  the  street  was  laid 
oat  and  paved,  the  land  had  all  been  fenced  tn 
one  Geld;  that  aince,  it  has  been  occupied  and 
used,  in  fact  for  turricultural  purposes;  tliat 
plaintiff  paid  about  $600  per  acre  for  it;  that 
Its  location  was  favorable  for  the  ^ur^ose  of  be- 
ing platted  OB  city  Iota;  that  in  itB  unmediate 
neighborhood  the  whole  territory  was  divided 
into  city  lota,  blocbi,  streets,  and  alleys;  ami 
that  on  each  street  and  other  streets  in  the  vicin- 
ity, are  water  mains  and  pablic  li^ts.  Held, 
that  Buch  land  has  not  been  "iu  good  faith"  oc- 
cupied and  used  by  plaintiff  for  agricultural  pur- 
IKWM,  within  ActB  23d  Gen.  Assem.  c.  1,  8  3, 

ftroviding  that  no  lands  within  the  extended 
imits  of  such  city  which  ahall  not  have  been 
laid  off  into  lots  of  10  acres  or  less,  and  which 
shall  also  in  good  faith  be  used  for  agricultural 
purpofles,  sbail  be  taxed  tar  any  city  purposes, 
etc. 

2.  Snccial  curbing  and  paving  asBcssinonts 
are  not  tn^«  '""^  purposes,"  within 

meanil'^  of  Acts  23d  Gen.  Assem.  c.  1.  $  3, 
providin^'^at  w  lands  included  within  the  ex- 
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t«nded  lira  He  of  a  citr,  not  la!d  off  into  lota,  and 
vhich  mhrnh  in  good  nitli  be  naed  for  agncnl- 
tnml  pnrpooei,  uall  be  taxat^e  for  any  taty  por- 

deed  of  land  within  the  dty  Ihnlts  of 
Des  Mohtes  was  dated  Maj  19,  aad  filed  for  rec- 
ord June  17, 1880.  Held,  that  the  facts  that  the 
nantee  reeided  in  GiiieaKO  and  the  gtantor  in 
Rock  laland  wm  not  nmdent  to  overcome  the 
presumption  that  tiie  deed  was  ddlrered  when 
It  wa«  made. 

4.  Code,  I  478,  proTidlng  tliat  chargea  tta 
public  improrements  in  a  city,  "when  assessed 
■hall  be  payable  by  the  owners  at  the  time  of 

assessment  personally,  and  lAall  also  be  a 
lien  apoD  the  respective  lota  or  parcels  of  land 
from  the  tkae  of  the  aAseasment,"  was  not  re- 
pealed by  implication  by  Acts  21st  Oen.  Assem. 
c.  168,  S  13,  proTiding  that  such  assessments 
Shan  be  a  liea  on  the  property  abutting  on  the 
street  or  streets  on  which  any  sndi  inmiOTenirat 
is  madu  fnun  the  commencement  of  Uw  work, 
sad  shall  so  remaiii  antil  fnlly  paid. 

5.  In  an  action  by  a  nonresident  to  cancel 
certain  paving  aaseameirts,  plaintiff  stated  in  his 
petition  "that  he  is  willing  and  hereby  oCfera  to 
tuy  any  and  all  legal  assessments  of  taxes,  for 
city  or  other  purposes,  upon  said  land,  or  for 
whidk  said  land  may  be  legally  assessed/'  field, 
that  aach  tender  :Qstified  a  personal  judgment 
against  plaintiff  for  the  amount  fonnd  to  be 
legally  due,  regardless  of  any  statate  proriding 
for  a  person^  liability. 

Appeal  from  district  court,  PoUc  county; 
S.  F.  Balllet  Judge. 

Action  In  equity  to  set  aside  certain  curb- 
ing and  paving  assessmenta,  and  the  certlfl- 
cates  Issued  thereon.  Decree  for  defendants, 
and  plaintiff  appeals.  Affirmed. 

BarcToft  &  McCaugban,  and  Gatcb,  Con- 
nor &  Weaver,  for  appellant.  Guenuey  & 
Bailey,  CnmrnlnB  ft  Wrigtat,  and  J.  K.  Uar 
comber,  for  ^ipelleea. 


KINNS,  J.  1.  Prior  to  1S8B,  John  A.  SlUot 
owned  the  Bortti  fractional  half  ot  aeetioB  1, 
io  township  78,  range  24,  west  fifth  P.  M. 
Thereafter,  the  state  fair  grounds  were  lo- 
cated east  of  the  city  of  Des  Motne^  and. 
for  ttie  purpose  of  affording  ready  access  to 
the  same,  the  hoar^  of  snperrlsors  of  Polk 
eonaty.  In  1885,  established  Grand  aTenne 
as  a  conaent  road  160  feet  wtde  through  said 
land.  Serarat  parcels  ot  this  land  were 
platted  by  Billot  and  others  as  additions  to 
the  city,  and  the  halanee  was.  In  the  fall  of 
188».  conv^ed  to  J.  W.  HcOabe,  who,  ahont 
three  years  later,  conveyed  It  to  L.  S.  Mc- 
rabe,  and  he,  In  torn,  1^  deed  dated  May  19, 
1883.  and  which  was  filed  for  record  an  June 
17,  1803,  ccKiTeyed  thhr  land,  consisting  of 
ahnt  86  acres,  to  tbt  plaintiff,  Farwell.  In 
this  deed  was  the  following  provision:  "It 
Is  expressly  understood  that  the  grantor  here- 
in excepts,  from  the  covenant  of  warranty 
and  against  incnmbrances,  jn^ment  and 
mortxage  llens^  acemed  Interest  thereini,  the 
tax  for  18B2.  and  the  cnrMi^  tax,— In  all,  not 
exceeding  95,800;  also  excepting  taxes  for 
1893,  and  dalm  or  Hen  for  parfng."  In  1888. 
two  parrels  of  the  land,  situated  near  the 
center  of  the  tract  bought  by  McGabe,  were 
conveyed  to  Orosswalts.  By  the  provMona 
of  chapter  1  of  the  Acts  of  the  23d  General 
T^H.w.no.2— 12 


Assembly,  which  took  effbct  by  pabUcatloB 
OB  Iforeh  14,  1880,  ttie  corporate  llmlta  of 
Qie  city  of  Dea  Moines  weve  extended,  and 
its  territory  Increased  to  64  square  miles. 
It  had  formerly  embraced  <mly  8  square 
miles.  This  act  la  commonly  known  as  the 
"Annexation  Act.**  At  the  time  thla  act  took 
^ect,  McGabe  owned  this  9S  acres  of  land. 
In  1801,  the  city  coun^  ordered  Grand  ave- 
nne  Improved  by  pavii^  and  cutMng,  and 
the  wotk  was  done,  and  the  coat  assessed 
against  the  adjacent  land.  The  work  had 
been  completed  inrlor  to  the  time  plaintiff  pur^ 
chased  the  land,  but  the  cost  of  it  had  not 
then  been  assessed.  The  amount  of  these 
assessments  aa  fixed  in  the  decree  of  the  dis- 
trict court,  and,  Including  Interest  and  col- 
lection fees,  Is  916,822.^,  of  which  sum  $2,- 
06&50  was  for  curbing  and  $14,734.25  waa 
for  pavlBf?.  The  street,  thus  Improved  runs 
east  and  west  through  the  plalntlfTa  hind. 
Plaintiff  claims  that,  under  the  law.  this 
land  was  not  llaUe  /or  the  cost  «t  makli^ 
these  Improvements,  and  brlnga  this  action 
to  cancel  said  a<«esBments,  and  the  certifi- 
cates Issued  tn  pursuance  thereof;  and,  at 
the  same  time,  he  tendered  and  offered  to 
pay  "any  and  all  legal  assessments  of  lAxes, 
for  dty  or  other  purposes,  upon  said  land,  or 
for  ^ich  said  land  may  be  legally  UaMe.** 
In  this  action  the  contractors  for  the  Improve- 
ments were  made  defendants.  These  con- 
tractors filed  counterclaims,  based  upon  the 
assessment  certfflcates,  upon  which  judg- 
ments were  entered  In  their  favor.  A  per- 
sonal ^dgment  was  also.  In  effect,  ordered 
agnlnst  the  plaintiff  for  the  amount  of  Um 
special  assessment  for  paving,  and  plaintiff's 
Mil  was  dismissed,  and  he  ai^ieals. 

2.  The  annexation  act,  heretofore  spoken 
of,  and  by  virtue  of  which  the  land  now  own- 
ed by  the  plaintiff  was  incorpranted  Into  the 
dty  of  Des  Holnes.  contained  the  f<^owlng 
provision:  "Sec.  3.  No  lands  Induded  with- 
in said  extended  limits  of  such  dty,  which 
shall  not  have  been  laid  off  Into  lots  of  ten 
acres  or  less,  or  which  shall  not  subsequent- 
ly be  Uvlded  Into  parcds  of  ten  acres  or 
less,  Yty  the  extension  of  streets  and  alleys 
or  othfflwise,  and  which  shall  also  In  good 
telth  be  occupied  and  used  for  agricultural 
or  horticultural  purposes,  shall  be  taxable 
for  any  city  purpose,  except  that  they  may 
be  subjected  to  a  road  tax  to  the  same  ex- 
tent as  though  they  were  outside  the  said 
extended  limits,  and  which  road  tax  ahall  be 
paid  Into  the  dty  treasury."  Acts  23d  Gen. 
Assem.  c.  1.  The  first  question  for  oonsldera- 
ti(Mi  ts.  has  the  land  In  controversy  been.  In 
good  faith,  occupied  and  used  for  agricnl- 
tnzal  a  horticultural  purposes,  wllhtn  the 
meaning  of  the  statute  T  That  It  has  been, 
In  tect,  need  for  t^rlcnltural  pruposes.  and 
80  occupied.  Is  BO  fully  established  as  to 
need  no  further  consideration.  The  conten- 
tion la  that  the  occupancy  and  use  have  not 
been.  In  good  faMi,  for  agricultural  purposes. 
Now,  what  Is  meant  by  a  good^th  use  and 
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occnpancy  for  the  purposes  mentioned? 
Manifestlr.  It  means  sometlilng  more  than 
mere  actual  occupancy  and  use  tor  the  pur- 
pose mentioned;  ^e  there  would  have  been 
no  occasion  for  tbe  use  of  the  words  "in  good 
faith,"  The  occupancy  and  nse  must  be  in 
good  faith.  So,  if  the  plaintiff  acquired  title 
to  this  land  for  purposes  of  speculation, 
with  the  intention  of  laying  It  out  into  lots, 
and  selling  the  same,  an  occupancy  or  use 
of  the  laud,  temporarily,  for  farming  pur- 
poses, would  not  be  in  good  faith  for  such 
purposes,  within  the  contemplation  of  the 
statute.  If,  however,  his  main  purpose  In 
making  the  purchase  of  this  land  was  to  use 
it  for  ordinary  agricultural  purposes,  and 
so  far  It  has  been  thus  used  and  occupied, 
then  we  should  say  such  use  and  occupancy 
had  been,  and  was,  in  good  faith.  It  be- 
comes, then,  a  question  of  the  Intent  of  the 
owner,  which  must  be  gathered  from  what 
he  has  done  and  said.  If  anything;  from  the 
circumstances  surrounding  the  purchase; 
the  amount  paid,  In  view  of  what  might  rea- 
sonably be  expected  to  be  realized  from  Its 
nse  for  agricultural  purposes;  and  other 
facts  and  circumstances  which  may  go  to 
show  the  situation,  surroundings,  and  pecul- 
iar adaptability  of  the  property  for  certain 
purposes  or  uses,  and  tending  to  show  the 
purxrase  for  which  it  was  purchased  and  is 
held.  Hence,  a  mere  temporary  occupation 
and  use  for  agricultural  purposes,  until  such 
time  as  the  real  object  of  the  purchase  can 
be  attained,  would  not  be  a  good-faith  oc- 
cupancy and  use,  within  the  contemplation 
of  the  statute.  In  the  light  of  the  above 
si^gestions,  we  t^3m  to  the  record,  to  dis- 
cover, if  possible,  the  intent  with  which  this 
land  was  purchased  and  is  held  by  the  plain- 
tiff. When  Grand  avenue  was  laid  out 
through  this  land,  there  was  left  about  S% 
Acres  of  the  land  south  of  the  highway,  and 
about  95  acres  north  of  It.  Before  the  high- 
way was  established,  the  entire  tract  had 
been  fenced  in  one  field.  The  tract  north  of 
Grand  avenue  Is  about  1,"^  feet  north  and 
south,  and  about  1,887  feet  In  length.  The 
other  tract  varies  In  depth  from  155  to  157 
feet,  and  extends  along  the  street  for  a  dis- 
tance of  1,506  feet.  When  the  highway  was 
laid  out,  in  1886,  It  was  done  at  the  instance 
of  the  then  owners  of  this  land.  The  only 
buildings  then  on  the  land  consisted  of  a 
bouse  and  barn.  McCabe,  who  bought  this 
hind  in  1885,  clearly  shows,  by  his  testimony, 
that  be  did  not  purchase  It  with  a  view  to 
Its  use  or  value  for  purposes  of  agriculture. 
He  says:  "I  bought  It  because  I  l>elleved  It 
was  valuable  Cor  some  other  purpose  than  to 
be  used  agriculturally.  I  thought  it  could 
be  used  for  platting  purposes,  or  cropping 
purposes,  or  some  other  purimse,  because  It 
was  adjacent  to  the  city.  I  did  not  buy  It 
because  it  was  good  agricultural  land,  and 
could  be  used  for  that  purpose.  I  bought  it 
because  It  was  close  to  Des  Moines."  He 
claims,  however,  that  In  his  absence,  uaA 


without  bis  fiuthorlty,  his  agent  caused  this 
land  to  be  platted.    He  says:    "I  did  not  re- 
cord It,  because  we  did  not  consider  It  good 
policy  to  do  it   We  were  not  ready  to  sell 
the  lots,  and  I  did  not  record  It"  He  kept 
the  land  about  three  years,  and  th«i  aold  U 
to  his  brother,  for  $300  per  acre,  the  same 
price  he  bad  paid  for  It.   Now,  If  this  man 
still  held  this  land,  it  would  hardly  be  claim- 
ed that  he  occupied  and  used  It  in  good  faith 
for  agricultural  purposes.    It  Is  true  that 
the  Intention  with  which  he  purchased  and 
held  It  Is  not  determinative  of  the  character 
of  the  purchase  and  holding  of  the  plaintiff, 
but  it  Is  proper  to  be  considered,  as  showing 
the  history  of  the  land,  how  it  had  been 
treated  and  held  by  owners  prior  to  the 
plaintiff.    Now,  what  was  plaintifTs  inten- 
tion as  to  this  land?  He  paid  about  $600  per 
acre  for  it  True,  he  traded  a  stock  farm  for 
it,  but  It  is  conceded  that  the  actual  consider- 
ation waa  from  $50,000  to  $60,000.    We  do 
not  think  that  Farwell  should  be  bound  by 
Harding's  testimony  as  to  Ills  (Farwell's)  In- 
tent, for  It  appears  that  Harding  was  the 
agent  for  the  seller  in  the  n^otiatlons  wtiich 
led  up  to  the  trade.   Now,  It  is  clear  tlmt 
Farwell  would  not  make  such  a  purchase 
without  expecting  to  realize  a  profit  out  of 
the  transaction.   We  think,  also,  it  should 
be  presumed  that  Farwell  knew  all  of  the 
facts  touching  this  land  which  were  matters 
of  public  notoriety,  as  well  as  those  mattera 
which  appeared  of  record.   He  bnew,  then, 
that  the  laud,  for  agricultural  purposes, 
would   pay  practically   nothing  upon  the 
amount  be  bad  invested  therein.  He  knew 
of  Its  favorable  location  for  the  purpose  of 
being  platted  and  sold'  as  city  lots.  He 
must  be  presumed  to  have  known,  what  t  he 
records  showed,  that  this  tract  waa  bounded 
ou  all  sides,  except  on  the  south,  by  laid-out 
streets,  and  on  the  south  by  an  alley;  that 
numerous  streets  abutted  upon  it;  that,  ly- 
ing near  It  on  the  north,  were  the  platted 
additions  of  Falrvlew  and  Hyde  Park;  that, 
east  and  southeast  of  It  were  platted  addi- 
tions, also  the  fair  grounds;    that  south, 
southwest  west  and  northwest  of  it  the 
ground  was  nearly  all  laid  out  into  lota  and 
blocks,  and  platted.    In  other  words,  for 
half  a  mile  north  and  east  and  for  mi  lea 
south  and  west  of  this  land,  substantially 
the  whole  territory  is  subdivided  into  city 
lots,  blocks,  streets,  and  alleys.   On  Walnut 
street,  only  a  block  and  a  half  south  of  this 
land.  Is  a  line  of  electric  railway,  extending 
from  the  fair  grounds  to  the  center  of  the 
city,  and  on   the   same  street  ^iid  other 
streets  In  the  vicinity,  are  water  mains  and 
public  lights.    Near  by  are  public  schools. 
The  territory  In  the  vicinity  of  this  land- 
especially  south,  southwest,  and  soutlieast 
of  It— is  much  occupied  by  dwellings,  stores, 
and  factories.    As  appears  by  his  deed,  he 
had  actual  knowledge,  when  be  made  his 
purchase,  that  Grand  avenue  had  been  curb* 
ed  and  paved  throoch  tlils  land.   He  lusew 
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that  sncb  ImjiroTetnents  were  aot  ordlnarllr 
made  thronsb  parely  agricnltural  land,  and 
AS  well  knew  Uut  sncli  ImproTements  would 
only  enhance  the  value  of  the  land  when 
utilized  for  city  purposes.  We  think  the 
facts  are  such  as  to  warrant  the  concltialon 
that  plaintiff  did  not  purchase  this  land  with 
the  intention  of  thereafter  derotlng  It  to 
agricultural  uses,  but  such  use  was  a  mere 
temporary  Incident  of  the  purchase,  and  to 
be  continued  until  the  land  could  be  made 
available  for  the  real  use  for  which  he  ac- 
quired It,  viz.  selling  It,  In  small  tracts,  for 
urban  parposes.  It  is  said  in  Fulton  v. 
Cit«  of  Davenport,  17  Iowa,  401.  "Difficult 
as  tbe  task  will  be,  it  Is  apparent  that  every 
sncb  case  will  have  to  be  determined  upon 
Its  own  peculiar  circumstances,  without  re- 
eard  to  any  definite  or  fixed  rule,  and  here- 
in, donbtlesi^  the  decision  in  some  instances 
will  appear  quite  arbitrary,  and,  perhaps, 
unsatisfactory."  In  Brooks  v.  Polk  Co.,  52 
Iowa,  461,  8  N.  W.  4»4,  It  Is  said,  "Indeed, 
adjudicated  cases  aid  but  little  In  the  deter- 
mination of  questions  of  this  character, 
when  no  two  cases  can  be  found  precisely 
similar  In  their  facts."  It  may  be  profitable, 
however,  to  notice  briefly  some  of  our  de- 
olsfMU  relating  to  the  liability  of  farm  prop- 
erty to  municipal  taxation.  In  1876,  the  leg- 
islature passed  an  act  authorizing  cities  to 
extend  th^r  limits.  It  contains  a  section, 
in  sabstance  identical  in  langua^  with  sec- 
tioo  3  oC  the  annexation  act.  Acta  16th  Gen. 
Assem.  c.  47.  Several  cases  have  arisen  and 
been  determined  since  that  act  was  passed. 
Not  all  of  them,  bowevM',  arose  under  the 
act.  In  Brooks  v.  Polk  Co.,  supra,  the  ques- 
tion as  to  the  taxation  of  land  for  municipal 
purposes  arose  as  to  land  originally  Included 
within  the  city  limits.  Xhat  case,  as  to  tbe 
actual  use  of  the  land  and  Its  surroundings, 
is  much  like  the  one  at  bar.  Tbe  rule  laid 
down  in  Fulton's  Case,  that  "when  the  pro- 
prtetors  of  undivided  town  property,  being 
locally  within  the  corporate  limits,  hold  such 
dose  proximity  'to  the  settled  and  improved 
parts  of  the  town  that  the  corporate  authoiv 
Itles  cannot  open  and  Improve  its  streets  and 
alleys,  and  extend  to  the  inbabltants  thereof 
Its  usual  police  regulations  and  advantages, 
without  tncldoitaUy  benefiting  such  proprie- 
tors In  their  personal  privileges  and  accom- 
modations, or  in  the  enhancement  of  their 
property,  then  tbe  power  to  tax  the  same 
arises,"  was  approved,  and  it  was  held  that 
the  property  was  taxable.  In  Winzer  v. 
City  of  BarUpgton,  68  Iowa.  281,  27  N.  W. 
241,  a  case  which  arose  under  the  act  of  tbe 
16th  general  ass^bly,  It  appeared  that  the 
land  had  been  used  and  occupied  for  agri- 
cnltural purposes,  and  that  it  was  not  held 
tor  speculative  purposes,  and  it  did  not  ap- 
pear that  It  was  adapted  to  be  subdivided 
Into  lots.  It  was  held  that  its  use,  under 
such  drenmstances,  was  In  good  faith  under 
the  statute^  In  Tnbbealng  v.  City  of  Burling- 
ton, 68  Iowa,        21  N.  W.  U4,  2S  N.  W. 


19,  a  case  not  arising  under  the  act  of  the 
16th  general  assembly,  the  Brooks  Cose  was 
followed.  In  Lelcht  v.  City  of  Burlington, 
73  Iowa,  31,  34  N.  W.  494.  in  which  was  la- 
volved  the  constitutionality  of  the  act  of 
the  16th  general  assembly.  It  was  said  that 
"the  design  of  the  legislature  evidently  was 
to  exempt  property  which  is  used  essentially 
for  agricultural  purposes."  Perkins  v.  City 
of  Burlington,  77  Iowa,  554,  42  N.  W.  441, 
followed  the  Brooks  Case.  In  no  case,  how- 
ever, has  tbe  meaning  of  the  words  "In  good 
faith,"  as  used  In  the  statute,  been  fully  con- 
sidered. Counsel  for  appellant  contend  that 
the  legiBlature.  by  the  provisions  of  the  an- 
nexation act,  intended  to  extend  the  ex- 
emption which  the  courts  had  recognized 
prior  to  the  passage  of  the  act  of  the  16tb 
general  assembly.  We  do  not  think  that  is 
correct.  The  fact  Is  that  tbe  act  of  the  16th 
general  assembly,  as  well  as  the  section  of 
the  annexation  act  under  consideration,  nar- 
rows the  former  rule  as  to  exemptions,  by 
creating  addltionsl  tests  by  which  the  right 
to  the  exemption  Is  to  he  determined.  It  will 
serve  no  useful  purpose  to  discuss  all  of  the 
cases  decided  by  this  court  wherein  the  right 
of  a  municipal  corporation  to  tax  what  was 
claimed  as  farm  land  has  been  considered. 
So  far  as  they  can  be  said  to  be  applicable 
to  the  question  before  us,  they  sustain  the 
conclusions  which  we  have  reached.  Mor- 
ford  V.  Unger,  8  Iowa,  82;  Butler  v.  Mos- 
catlue,  11  Iowa,  433;  Laogworthy  v.  Du- 
buque, 13  Iowa,  86,  16  Iowa,  271;  Davis  v. 
Dubuque,  20  Iowa,  458;  Buell  v.  Ball.  Id. 
282;  Hershey  v.  Muscatine,  22  Iowa,  1S4; 
Dee^  V.  Sanborn,  Id.  214,  26  Iowa,  418; 
O'Hare  v.  Dubuque,  22  Iowa,  144;  Del  man 
V.  Ft  Madison,  30  Iowa,  542;  Dnrant  v. 
Kauffmau.  34  Iowa.  194. 

3.  Is  a  special  assessment  for  paving  or 
curbing  a  street  taxation  tor  "any  city  pur^ 
pose,"  within  the  meaning  of  section  3  of  the 
annexation  act  ?  Appellant  contends  that 
this  court  has  so  recognized  It  It  Is  true  that 
In  Sears  v.  Railway  Co..  39  Iowa,  417,  a  sew- 
er is,  by  way  of  argument,  Included  In  the 
list  of  objects  for  which  a  municipal  tax  may 
be  levied.  No  doubt,  the  writer  had  In  mind 
section  465  of  the  Code  of  1873,  which  author- 
ised cities  to  construct  sewers  and  pay  for  the 
same  out  of  the  general  fund.  It  Is  said  that 
in  Warren  v.  Henly,  31  Iowa,  SI,  the  doctrine 
is  recognized  that  special  assessments  for  the 
Improvement  of  streets  are  to  t>e  deemed  taxes 
for  city  purposes.  We  do  not  think  that  case 
is  properly  open  to  the  contention  that  It  holds 
such  special  assMsments  are  in  the  nature  of 
general  corporate  taxes.  In  Tuttle  v.  Polk, 
84  Iowa,  12,  50  N.  W.  38,  in  considering  an 
act  of  the  legislature  wherein  a  special  assess- 
ment Is  also  spoken  of  as  a  tax.  It  is  said,  "It 
is  well  to  remember  that  a  special  assessm^t 
for  street  improvements  Is  now  regarded  ev- 
erywhere  as  a  tax,  and  subject  to  tbe  same 
rules.  In  many  respects,  as  ofdlnary  taxation 
for  revenue."    And  an  assessment  denomt 
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nated  by  statute  as  a  "special  tax"  la  covered 
by  an  agreement  In  a  lease  "to  pay  all  taxes." 
Cassady  t.  Hammer,  62  Iowa,  361,  17  N.  W. 
5SS.  In  the  same  case,  bowever,  the  court 
says:  "We  are  aware  that  It  has  been  held 
that  a  statute  providing  for  the  exemption  of 
a  certain  class  of  property  from  taxation  does 
not  exempt  from  assessment  for  local  Im- 
provements. An  exemption  from  taxatlMi  be- 
In^  an  exception.  It  Is  strictly  construed." 
Whether  the  sum  to  be  raised  to  pay  for  curb- 
ing and  paving  a  street,  and  which  Is  assess- 
ed against  the  property  of  the  adjacent  owner, 
be  called  a  special  assessment  or  a  tax.  Is  not 
very  material  for  the  purposes  of  this  In- 
qulry.  The  question  Is,  Lb  It  to  be  treated, 
under  this  statute,  as  a  tax  "for  any  city  pur- 
pose"? That  It  la  a  ta±,  In  the  sense  that 
the  right  to  Impose  such  a  burden  Is  based 
upon  the  power  of  taxation,  there  Is  no  doubt 
But  that  It  should  be  so  treated  In  a  statute 
which  exempts  certain  property  from  taxation 
"for  any  dty  purpose"  Is  quite  another  ques- 
tion. No  doubt,  some  confusion  has  arisen 
from  the  use  of  the  words  "tax,"  a  "special 
tax,"  and  a  "special  assessment,"  in  various 
cases,  to  indicate  the  same  thing.  Section 
495  of  the  Code  of  1873  requires  the  city  coun- 
cil to  cratify  to  the  auditor  the  percentage  of 
"tax  levied  for  aU  city  purposes,"  which  "tax 
for  municipal  purposes"  the  county  treasurer 
is  to  collect  and  pay  over  to  the  city.  Sec- 
tion 496  limits  the  amount  thus  certified,  as> 
sessed,  and  collected  for  all  general  and  inci- 
dental purposes  to  10  mills  on  the  dollar. 
Now,  If  special  assessments  for  curbing  and 
paving  are  to  be  deemed  "taxes  for  aU  city 
purposes,"  It  would  follow  that  the  entire 
amount  of  general  taxes  and  special  ass^s- 
ments  to  which  property  could  be  subjected 
would  be  10  mills  on  the  dollar,  and  that  It 
must  all  be  collected  by  the  county  treasurer, 
nor  could  such  special  assessments  be  trans- 
ferred by  the  cl^  to  others.  That  the  "tax 
for  all  city  purposes"  does  not  Include  special 
assessments  Is  clear,  because,  by  section  460, 
the  city  is  given  the  power  to  pave  and  curb 
streets,  and  to  levy  a  special  tax  therefor  up- 
on the  abutting  property,  and  this  assessment 
It  may  assign  to  the  contractor.  Code,  $  478. 
And  It  may  collect  It  by  proceedings  In  court. 
Code,  H  478.  479.  Or  It  may  certify  It  to  the 
auditor  Tor  collection  by  the  county  treasurer. 
Code.  {  481.  It  being,  then,  clear  that  the 
words  used  in  the  Code,  "tax  levied  for  all 
dty  purposes,"  do  not  Include  special  assess- 
ments, why  should  we  say  that  the  words 
"taxable  for  any  city  purpose,"  in  the  annex- 
ation act,  should  be  held  to  Include  special  as- 
sessments? The  language  of  the  Code  is  as 
broad  aa  that  of  the  act  referred  to.  Taxa- 
tion is  the  rule,  and  exemptlou  the  exception; 
therefore,  strict  construction  of  the  statute  un- 
der which  the  exemptlou  Is  claimed  Is  also 
the  rule.  Sioux  City  v.  Independent  School 
Dist.  of  Sioux  qity,  55  Iowa,  152,  7  N.  W.  488; 
Gasaady  v.  Hammer,  supra;  Doalleth  ft  D. 
BridgvOOb  T.  Dubuque  32  lova,  427.   It  ma 


held  In  the  case  first  above  dted  that  a  provi- 
sion that  the  property  of  a  school  district  la 
"not  to  be  taxed"  will  not  exempt  such  prop- 
erty from  a  special  assessment,  unless,  from 
the  oitire  statute.  It  Is  clear  that  such  was 
the  l^tslatlve  Intent.  A  brief  reference  to 
cases  from  other  states  may  be  profitable.  It 
Is  the  almost  universal  rule  that  a  general 
exemption  from  taxation  will  not  extend  to 
and  embrace  special  assessments.  Oooley, 
Tax'n,  p.  207;  2  Desty,  Tax'n.  1248,  124»: 
Welty,  Assesem.  IS  169,  170;  25  Am.  &  Ed?. 
Enc.  Law,  160,  495;  2  DiU.  Mun.  Corp.  ^ 
777,  778;  2  Beach,  Pub.  Corp.  H  1172,  1173; 
Burroughs,  Tax'n,  p.  461;  Elliott,  Road*  & 
S.  370.  In  the  following  cases  the  language 
quoted  was  held  not  to  include  assessments 
for  local  Improvements:  "Taxed  by  any  law 
of  the  state,"  In  re  Mayor,  etc.,  of  New  York. 
11  Johns.  77;  "All  public  taxes,  rates  and  as- 
sessments," Buffalo  City  Cemetery  v.  Buffalo, 
46  N.  Y.  500;  "AU  and  every  county,  road, 
city  and  school  tax,"  NwiJiem  Llbertlee  v.  St. 
John's  Church,  13  Pa.  St  107;  "Exempt  from 
taxation  of  every  description,"  Canal  Trus- 
tees V.  City  of  Chicago,  12  111.  403;  "Exempt 
from  all  taxation  by  state  or  local  laws  for 
any  purpose  whatever,"  Zabel  v.  Louisville 
Baptist  Orphans'  Home  (Ky.  App.)  17  S.  W. 
212;  "Taxes,  charges  and  Impositions,"  Presi- 
dent, etc.,  of  Paterson  v.  Society  for  Estab- 
lishing Useful  Manufactures,  24  N.  J.  Law, 
385;  "Charges  and  Impositions,"  State  v.  May- 
or, etc.,  of  Newark,  27  N.  J.  Law,  186;  "Any 
tax  or  public  imposition  whatever,"  Mayor, 
etc..  of  Baltimore  v.  Proprietors  of  Oreen 
Mountain  Cemetery  Co.,  7  Md.  517;  "A  tax 
on  franchises  in  lien  of  all  otha  taxes," 
Bridgeport  v.  New  York  *  N.  H.  R.  Co.,  86 
Conn.  255;  "AU  taxes  either  by  state,  parlsli 
or  dty,"  City  of  Lafayette  v.  Male  Orphan 
Asylum,  4  Ifu  Ann.  1;  "Taxation  of  every 
kind,"  Sheehan  v.  Hospital,  50  Mo.  155;  "Ex- 
empt from  taxation,"  Boston  Seaman's  Friend 
Soc.  V.  Boston,  116  Mass.  181,  Roosevelt  Hos- 
pital V.  Mayor,  etc.,  of  New  YoA,  84  N.  Y. 
108;  "Taxes  of  ev«T  kind,"  IlUnols  Cent  R. 
Co.  V.  City  of  Decatur,  126  lU.  92,  18  N.  B. 
815;  "AU  taxatltm,"  Whiona  &  St.  P.  R.  Co. 
V.  City  of  Watertown  (S.  D.)  44  N.  W.  1072. 
See,  also,  Worcester  Agricultural  Soc.  v. 
Worcester,  116  Mass.  189;  Hassan  v.  City  of 
Rochester,  67  N.  Y.  528.  In  view  of  the  alMve 
and  many  more  authoritlea  which  might  be 
cited,  we  think  there  can  be  no  doubt  that 
the  clause  in  the  act  under  consideration  does 
not  exempt  plaintiff's  property  from  these 
special  assessments  for  cnrbbig  and  paving. 
WhUe  all  such  assessments  are  in  a  sense 
taxes,  they  are  in  no  prop»  sense  taxes  or 
special  assessments  "for  any  city  purpose." 
While  it  Is  true  that  all  citizens  of  the  city 
may  nae  these  improvements,  and  hence  may 
be  said  to  be  to  such  extent  benefited  by 
them,  and  while  the  benefits  derived  from 
them  do  not  aU  attach  to  the  adjacent  prop- 
erty, stUIf  t^^y  are  not  treated  by  our  law  as 
taxes  tor  •trictif  dtar  puipoaea.  The  taxea 
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nfened  to  In  tbe  act  are  what  we  speak  of 
■B  g^ieral  corporation  taxes,— that  Is,  bnr^ 
dens  imposed  upon  all  property  and  property 
ownen  for  general  corporation  puriMses. 
Tbeee  bnrdens,  which  plaintiff  seeks  to  es- 
cape, are  not  such  as  are  imposed  for  general 
corporation  purposes.  They  are  special  and 
kwal  In  character,  l^ey  may  exist  In  one 
part  of  the  city,  and  never  be  Imposed  in  an- 
other part 

4.  Is  plaintiff  personally  liable  for  tbe 
amount  of  the  paving  assessment?  Many 
reasons  are  urged  to  show  that  he  ebould  not 
be  held  so  liable.  It  is  said  that  there  ta 
DottUng  to  show  that  plaintiff  was  the  own- 
er  of  tbe  property  when  the  assessment  was 
made.  Farwell  fUed  his  deed  for  record 
June  17.  1893.  It  was  executed  May  19, 
It  Is  hardly  necessary  to  cite  authori- 
ties to  the  effect  that  the  presumption  Is,  la 
tbe  absence  of  evidence  to  the  contrary,  that 
this  deed  was  ddlva«d  when  It  was  made. 
It  Is  not  enough,  to  overcome  such  presump- 
tion, to  show  ttiat  Farwell  raided  in  Chi- 
cago and  tbe  grantor  in  Rock  Island.  It  Is 
not  to  be  presumed  that,  in  a  deal  involv- 
ing property  worth  from  sixty  to  ninety 
thousand  dollars,  the  purcdiaser  was  not  rep* 
resented  at  Bock  Island,  either  in  person,  or 
tif  aome  one  authorized  to  act  for  bim.  In 
law,  then,  we  must  assume  that  the  deed  was 
delivoed  on  the  l»th  day  of  May.  1803.  The 
act  of  the  council  In  making  the  assessment 
occurred  on  June  12,  1893.  All  other  acts 
which  led  up  to  this  assessment  were  pre- 
Umlnary.  It  Is  said  that  there  was  no  OTdl- 
nance  of  the  city  making  the  landowner  per- 
sonally liable  for  such  assessments.  Tbe  per- 
Monal  liability  Is  created  by  tbe  statute.  It 
provides,  "Such  charge,  when  assessed  shall 
be  payable  by  the  owners  at  tbe  time  of  tbe 
assessment  personally,  and  shall  also  be  a 
Uen  npon  the  respective  lots  or  parcels  of 
land  from  the  time  of  the  assessment." 
Code,  I  478.  It  Is  claimed  that  this  statute 
has  been  repealed.  Reliance  Is  placed  upon 
section  13  of  chapter  168  of  tbe  Acts  of  tbe 
21st  General  Assembly.  It  provides:  "Said 
afcsessments  with  interest  accruing  thereon 
■hall  be  a  lien  up<»i  the  property  abutting  up- 
on the  street  or  streets  on  which  any  such 
imiWDvement  is  made  from  tbe  commence- 
ment of  the  woik,  and  shall  remain  a  lien 
until  fully  paid  •  •  *:  Provided  that  such 
Uen  shall  be  limited  to  tbe  lots  bounding  or- 
abnttlng  on  such  street  or  streets,  and  not  ex- 
ceeding in  depth  therefrom  one  hundred  and 
fifty  feet."  A  similar  provision  Is  found  In 
the  Acts  of  the  23d  General  Assembly  (chnp- 
ter  14,  S  12).  Section  17  of  the  same  act  pro- 
rides  that  "any  owner  of  any  lot  or  lots 
*  *  *  assessed  for  i>ayment  of  costs  of 
any  such  Improvement,  who  will  not  promise 
or  agree  In  writing,  as  provided  in  section 
16  hereof,  shall  be  required  to  pay  his  assess- 
ment in  full  when  made,  and  the  same  shall 
be  collectible  by  or  through  any  of  the  meth- 
od provided  bj  law  for  the  odlectlon  of  as- 


sessments for  local  improvements,  Including 
the  provisions  of  this  act"  Similar  provi- 
sions are  found  In  section  18  of  chapter  168, 
Acta  ot  the  2l8t  General  Assembly.  The 
claim  Is  made  that  as  In  these  acts  sub- 
sequent to  the  Code  no  express  provision  is 
made  for  personal  liability,  therefore  the 
provision  of  the  Code  is  repealed,  by  Im- 
plication. We  fall  to  find  In  these  subse- 
quent acts  anything  repugnant  to  the  provi- 
sion of  the  Code  which  makes  tbe  landown- 
er personally  liable  for  such  assessments.  It 
seems  to  us  these  sutwequent  provisions  are 
perfectly  consistent  with  the  Intent  to  pre* 
serve  a  personal  liability  against  the  owner. 

6.  Tbe  decree  In  this  case  provides  that, 
after  a  sale  of  that  part  of  this  land  subject 
to  the  assessment,  a  general  execution  may 
Issue  against  the  plalntlfiF  for  the  balance  r«- 
malolug  unpaid.  It  is  contended  that  if  the 
statute  authorizes  such  a  decree,  it  Is  In 
conflict  with  the  second  clause  of  section  1 
of  article  14  of  the  constitution  of  tbe  United 
States.  We  do  not  find  it  necessary  to  deter- 
mine that  question.  Plalntiflf,  In  his  petition 
filed  In  this  action,  made  the  following  ten- 
der: "Plaintiff  says  that  he  Is  willing,  and 
hereby  offers,  to  pay  any  and  all  legal  assess- 
ments of  taxes,  for  city  or  other  purposes, 
upon  said  land,  or  for  which  said  laud  may 
be  legally  assessed."  Now,  we  find  that  the 
assessment  was  legal,— that  tbe  land  was  lia- 
ble for  these  k>cal  improvements.  If  plain- 
tiff's offer  means  anything.  It  is  a  proposition 
to  pay  these  assessments.  It  Is,  In  effect, 
a  tender  and  offer  to  pay  whatever  may  be 
adjudged  legally  assessable  against  tbe  land. 
Such  an  offer  justified  a  personal  judgment 
for  the  amount  found  to  be  due,  regardless 
of  the  statute  providing  for  a  personal  liabili- 
ty.  Corbln  v.  Woodbine,  33  Iowa,  301. 

&  Several  other  objections  are  made  to 
these  assessments.  We  have  examined  all 
of  them,  and  discover  no  such  Irregiilnrity  In 
I  tbe  proceedings  as  Justifies  us  In  disturbing 
I  the  decree  rendered  by  the  district  court.  It 
!  is  claimed  that  to  Impose  the  burden  <tf 
these  assessments  upon  plaintiff  and  bis  land 
will  work  a  groat  injustice.  The  Imposition 
of  burdens  for  local  Improvements  not  in- 
frequently results  In  a  practical  confiscation 
of  the  property  sought  to  be  benefited.  Nev- 
ertheless, such  Improvements  are  necessary. 
In  this  case,  however,  plaintiff,  by  tbe  very 
terms  of  bis  deed,  took  this  land  cliarged 
with  actual  knowledge  of  these  assessments, 
and  was  bound  to  know  that  they  were  a 
charge  upon  this  iffoperty.  He  was  not  de- 
ceived. Wliatever  injustice  there  is  In  the 
practical  effect  of  laws  which  permit  such 
improvements  to  be  made  and  the  cost  there- 
of to  be  liens  npon  the  abutting  property, 
plaintiff  Is  in  no  situation  to  complain,  as  he 
assumed  voluntarily  the  very  bnrdens  which 
in  this  proceeding  he  is  seeking  to  avoid. 
After  a  careful  consideration  of  all  of  the 
questions  raised,  we  conclnde  that  the  decree 
below  should  be  aflUued, 
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DEAN  r  TOWN  OF  SOLON. 
SAME  T.  MAHER,  Countr  Treasurer. 
(Supreme  Oonrt  of  Iowa.   Feb.  11, 1896.) 

TAX1.TIOH— HaKOTAOTORIR— CODNTT  SimTLBS  TO 

1.  UndCT  Code.  |  816,  imridinr  that  the 
arerage  ralue  of  personal  property  held  to  ta* 
crease  the  value  thereof  br  mannfacturing  shall 
be  listed  for  taxatioa,  and  that  the  Tslue  shall 
be  estimated  upon  those  materials  only  whidi 
enter  into  the  manufactured  product,  the  lessee 
of  a  creamery  and  its  appliances  is  required  to 
list  for  tazatioD  th«  »Terase  ralne  of  the  materi- 
al used  in  making  batter. 

2.  Under  Code,  §  806,  providing  that,  when 
a  person  is  doing  business  in  more  than  one 
county,  the  property  existing  in  one  of  the  coun- 
ties shall  be  taxed  m  that  county,  the  capital  in- 
Tested  by  a  manufacturer  residing  in  one  coun- 
ty, but  doing  business  in  another,  is  taxable  in 
the  latter  county,  though  the  business  was  tem- 
porarily- suspended  dariug  a  part  of  the  year, 
and  the  property  used  in  carrying  on  the  busi- 
ness, but  not  the  property  issessed,  was  removed 
to  the  coant7  where  the  residence  was  located. 

Appeals  from  dlstrtct  ccmrt,  Johnson  coun- 
ty; M.  3,  Wade,  Judge. 

The  first-entitled  case.  IotoItIi^  less  than 
$100,  comes  to  us  on  the  certificate  of  the 
trial  Judge,  and  the  following  are  tacts  pre- 
sented therein:  *Tbe  plaintiff  Is,  and  for 
many  years  last  past  has  been,  a  resident  of 
the  town  of  Tipton,  Cedar  county,  Iowa. 
Since  the  year  1887  he  has  been  operating  a 
creamery  In  the  town  of  Solon.  Johnson 
county,  Iowa.  Be  did  not  own  the  cream- 
ery, nor  the  tools  and  fixtures  used  In  oper- 
ating the  same,  bnt  has  rented  the  same,  all 
tf^ther,  under  written  leases,  for  a  term  of 
one  year,  with  a  privilege  of  three  years; 
and  since  1887,  and  during  the  years  1882 
and  1803,  be  haa  been  operating  the  same 
In  about  the  same  manner  each  year,  and 
contemplates  a  continuance  thereof,  com- 
mencing operations  shout  April,  and  dosing 
operations  about  November.  During  the  pe- 
riod from  April  to  NoTember,  he  was  en- 
gaged In  buying  and  collecting  cream,  and 
In  manufacturing  butter  at  said  creamery, 
and  had  more  or  less  capital  Invested  In  the 
business.  He  closed  In  November  because 
there  was  not  cream  enough  to  pay  to  run 
the  buslnMB,  but  did  not  give  up  bis  lease. 
When  he  closed  In  November,  be  shipped  out 
nnd  sold  the  balance  of  the  output  for  that 
.vear,  and  removed  tale  cans,  teama.  wagons, 
and  personal  property  to  the  town  of  Tipton, 
Cedar  county,  Iowa;  and  during  the  balance 
of  the  year,  until  spring,  he  had  no  property 
of  value  In  the  town  of  Solon,  and  no  prop-, 
erty  subject  to  taxation,  unless,  under  the 
foregoing  statements,  be  can  be  taxed  upMi 
capital  invested  in  manufacture."  It  ap- 
pears tluit  he  was  r^ularly  assessed  with 
$8U0  as  capital  Invested  in  manufacturing; 
and,  from  a  refusal  of  the  board  of  equalisa- 
tion to  change  or  cancel  the  assessment,  an 
appeal  was  taken  to  the  district  court,  whlcb 
affirmed  the  action  of  the  board,  and  the 
plalntlfli  appealed  to  this  court  Affirmed. 


Wbeeler  ft  M<rfBt  and  Joe  A.  Bdwards,  for 
appelant   Bakar  ft  Ball,  tot  apptiloa. 

GRANGEB,  J.    1.  The  district  judge  pre- 
sents tbe  legal  proportion  to  be  eonaldered, 
as  follows:  ^'Whether,  upon  said  tacts,  tbe 
plaintiff  had,  within  the  meaning  of  the  law, 
capital  invested  in  manufacture  so  as  to 
render  him  llaUe  to  be  assessed  thereon  In 
the  town  of  Solon  for  the  year  1888."  It  will 
be  seen  that  our  Inquiry  Is  spedfleally  limit- 
ed to  whether,  under  the  facta,  plalntlfl  bad. 
at  Sokm,  capital  Invested  In  manutactoring, 
liable  to  aasessmrait  at  tbat  place.  It  wtll  be 
well  to  first  settle  what  Is  meant  by  "cai^tal 
Invested  In   manutacturiug.**  within  the 
meaning  of  the  revenue  lawa.   The  law  gov- 
erning the  assessment  of  such  capital  Is 
fonnd  In  Code,  |  816,  as  follows:  **Any  per- 
son who  purchases,  receives  or  holds  per^ 
Bonal  property  of  any  description  for  the  pnr^ 
pose  of  adding  to  the  value  tiiereof  by  any 
process  of  mannfacturing,  packing  of  meats, 
refining,  purifying  or  by  tbe  combination  of 
different  materials,  with  a  view  of  making 
gain  or  profit  by  so  doing,  and      selling  the 
same,  shall  be  held  to  be  a  manufacturer  for 
the  purposes  of  tbls  tltie,  and  be  shall  list 
for  taxation  the  average  value  of  such  prop- 
erty in  his  bands,  estimated  as  directed  In 
tbe  preceding  section;  but  the  value  ahaU  be 
estimated  upon  those  materials  only  which 
enter  Into  the  combination  or  manotactnre." 
The  facto  recited  refer  to  teams,  wagons, 
cans,  and  other  property;  and  It  should  be 
understood  that  such  property  is  not  Intend- 
ed within  tbe  term  "personal  prt^ierty/*  as 
used  In  the  section.   Nor  do  we  understand 
the  question  certified  to  refer  to  such  proper- 
ty as  teams,  wagons,  etc,  but  tmly  to  proper- 
ty assessable  under  tbe  provtslons  of  the 
section  quoted.   Tbo  proper^  specified  In 
the  section      such  only  as  is  held  for  tbe 
purp<»e  of  adding  to  the  value  thereof  by 
the  process  of  manufacture,  and  with  a 
view  to  a  gain  or  profit  Iqr  such  manafactnre 
and  the  sale  thereof.   The  section  specifical- 
ly provides  that,  in  estimating  the  value  of 
such  property,  only  the  material  that  enters 
Into  the  combination  of  maaufocture  aliall 
be  considered.   It  excludes  sncb  things  aa 
do  not  become  a  inrt  of  the  commodity  when 
ready  for  sale.   The  plaintiff  was  a  manu- 
facturer of  butter,  and  the  section  In  quea- 
tlon  was  designed  to  reach,  for  purposes  of 
taxation,  the  capital  represented  by  the 
cream,  salt,  and  other  materials  used  to  pro- 
duce tbe  butter  ready  for  sale.   It  Is  a  class 
of  property  liable  to  vaiy  In  amount  and 
value  from  time  to  time;  and  hence  the  av- 
erage for  the  year,  or  a  part  thereof,  is  tak- 
en, Instead  of  the  value  at  a  particular  time* 
The  section  refers  to  tbe  preceding  one. 
where  the  manner  of  ascertaining  the  aver- 
is  prescribed. 

By  "capital  Invested  in  the  businees."  we 
understand  tbe  court  to  mean  the  value  of 
the  materials  entering  Inj^  the  manufacture 
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of  the  butter;  and  of  sacli  capital  It  aK>earB 
that  there  was  "more  or  less,"  and  we  have 
nothing  to  do  wltb  the  questioa  of  amount 
It  fbUows  that  there  was  such  proper^  for 
aseessment,  and  the  remaining  Inquiry  in, 
was  It  assessable  In  the  town  of  Solon?  Al- 
though the  plaintiff  resided  In  Cedar  count7. 
he  was  doing  business  In  Jobnaon  county. 
It  does  not  appear,  from  the  facts  certified, 
whether  he  was  doing  buBlnen  In  Cedar 
county,  exc^  such  as  might  be  assumed  as 
Incident  to  a  residence  thca%,  as  the  care  of 
his  prcqperty,  and  the  like.  It  Is  provided 
Code,  I  806,  **When  a  person  is  doing  busi- 
ness in  more  than  one  county,  the  property 
and  credits  existing  in  one  of  the  counties 
shall  be  listed  and  taxed  in  that  county,  and 
the  credits  not  existing  or  pertaining  etipe- 
dally  to  the  business  of  any  county,  shall  be 
listed  and  taxed  In  that  where  the  principal 
place  of  business  may  be."  The  section  is 
of  somewhat  doubtful  application  where  the 
p«son  Is  doing  business  In  more  than  one 
county,  unless  the  business  in  the  different 
counties  is  of  the  same  kind;  but,  lf  the  sec- 
tion Is  to  be  applied  only  where  the  busi- 
ness Is  the  same  in  the  different  counties,  the 
application  must  arise  from  Inference,  and 
not  from  eccpress  terms.  We  may  aid  this 
Inquiry  by  a  reference  to  section  815  of  the 
Code,  which  Is  the  tme  as  to  assessment  of 
stocks  of  merchandise,  to  which  section  806 
also  applies.  If  M  resides  In  one  county, 
and  is  conducting  a  mocantlle  business  In 
another,  in  which  county  would  the  stock  of 
merahandlse  be  assessed?  Slanifestly,  we 
think,  in  the  county  where  the  business  was 
done.  Any  other  rule  would  be  so  imprac- 
ticable as  to  make  it  tmpolittc.  If  this  con- 
clusion is  right,  it  must  have  Ita  support  in 
section  806,  for  we  find  no  other  section  of 
the  law  applicable  to  such  a  question.  It 
may  be  true  that,  in  the  absence  of  any  other 
rule,  personal  property  Is  ass^aable  where 
the  owner  resides,  as  claimed  by  appellant. 
We  base  our  holding  ou  section  806.  That 
section,  with  unimportant  chaises,  was  In 
the  Code  of  1851;  and  in  Lemp  r.  Hastings, 
4  G.  Greene,  448,  it  was  considered  argu- 
mentatlrely,  and  ft  is  there  said:  "If  a  par- 
ty has  most  of  his  capital  invested  in  an  es- 
tablished store  in  Muscatine  county,  whence 
he  derives  bis  profits  and  Incomes,  and  re- 
sides In  Scott  county.  It  could  hardly  be  re- 
garded as  a  fair  construction  of  the  above 
sections  to  say  that  his  property  and  credit 
existing  in  Muscatine  county  should  yield 
their  revenue  to  Scott.  That  county  in  which 
his  business  Is  established,  and  which  fur- 
nishes the  protection,  security,  and  profit  to 
bis  property,  should  derive  Its  appropriate 
revenue  therefrom.  Such  should  be  the  poli- 
cy of  revenue  laws,  and  such  we  believe  to 
be  the  spirit  and  Intention  of  the  Code." 
The  law  which  relates  to  such  assessment 
was  then  as  It  is  now,  and  It  will  be  observ- 
ed that  the  application  Is  made  in  a  supposed 
case  where  the  par^  merely  resides  In  one 


county  and  does  business  In  another.  The 
same  rule  Is  certainly  applicable  to  manu- 
facturing Industries,  for  the  law  says  "doing 
business"  in  mare  than  one  county,  which 
term  Includes  both  manufacturing  and  mer- 
cantile pursuits. 

Some  importance  is  attached  to  the  fact 
that  the  business  at  Solon  was  oalj  carried 
on  during  a  part  of  the  year,  and  that  in  No- 
vember of  each  year  the  teams  and  otbv 
personal  property  used  In  carryli^  on  the 
business  were  removed  to  Cedar  county, 
where  the  plaintiff  resided.  Tlie  property  as- 
sessed, however,  was  not  removed.  It  was 
closed  out  by  sale  each  year,  and  the  busi- 
ness resumed  the  following  spring.  The  in- 
terruption in  the  business  was  only  during 
a  part  of  the  year,  when  the  cream,  for  mak- 
ing butter,  could  not  be  obtained  in  sufficient 
quantities.  It  was  not  an  ending  or  quitting 
of  the  business.  The  lease  of  the  premises, 
and  the  purpose  to  contlnne  the  business,  ex- 
isted. It  was  simply  a  suspension  during 
the  winter  season,  as  a  business  expedient. 
We  think  the  conclusion  of  the  district  court 
correct 

2.  The  case  of  Dean  v.  Maher,  County 
Treasurer,  grows  out  of  the  seizure  by  the 
treasurer  of  certain  prc^rty  for  the  taxes  In 
question,  and  it  Is  controlled  by  the  concluslm 
in  the  case  we  have  considered.  In  both  cases 
the  judgment  Is  "fflfm^, 


GBIUES  V.  NORTHWESTERN  LSaiON 
OF  HONOR. 
(Supreme  Court  of  Iowa.    Feb.  11,  1896.) 
On  petition  for  reheating.  Denied. 
For  original  (pinion,  see  61  N.  W.  80& 

DEEMER,  J.  A  petition  for  rehearing  has 
been  filed  In  this  case  which,  among  other 
things,  challenges  the  statement  that  the  de- 
fendant Is  something  more  than  a  secret  fra- 
ternal society,  as  that  term  is  used  In  section 
21,  c.  65,  of  the  Acts  of  the  2lBt  General  As- 
sembly. In  view  of  this,  and  to  correct  any 
wrong  inferences  that  may  be  drawn  from 
some  of  the  language  used,  it  is  thought  ad- 
visable to  file  this  supplement.  What  is  said 
in  the  opinion  with  reference  to  this  subject 
bad  relation  to  the  facts  as  stated,  and  al- 
luded solely  to  the  question  of  the  necessity 
of  attaching  copies  of  the  application  to  the 
certificate  of  membership  on  policy  of  insur- 
ance. We  held  that  the  defendant  was  or- 
ganized and  is  acting  in  a  dual  capacity;  that 
it  had  entered  into  a  conttact  of  insurance; 
and  tliat  there  is  nothing  In  chapter  65,  Acta 
21fit  Gen.  Assem.,  absolving  it  from  the  terms 
of  the  general  law  (McClaln's  Code,  |  1733) 
requiring  it  to  attach  copies  of  the  applica- 
tion to  the  policy.  We  also  held  that,  if  it 
be  conceded  that  It  was  acting  under  the 
said  acts.  It  was  still  required  to  attach  these 
copies,  in  ordesr  to  rely  upon  any  misrepre 
sentatlons  made  by  the  assured,  following 
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the  McConnell  Case  (Iowa)  43  N.  W.  188; 
and  that,  If  It  was  not  bO  acting.  It  followed 
that  It  was  acting  under  the  general  law, 
and,  If  BO  acting.  It  was  clearly  subject  to 
the  proTiBlons  ot  section  1733  of  McCIaln'i 
Code.  It  was  unnecessary  to  detemlne  what 
the  Intent  of  the  le^lature  was  In  enacting 
eectlOQ  21  of  the  act  In  question,  for.  In  any 
event,  defendant  had  «ntered  Into  a  contract 
of  Insurance,  and  was  an  Insurance  com- 
pany, within  the  meaning  of  section  1733. 
The  effect  to  be  given  section  21  was  not  a 
controlling  question,  and  what  is  said  in  the 
opinion  regarding  It  should  be  limited  by, 
add  construed  in  the  light  of,  what  la  here 
said  regarding  tbe  case.  We  are  content 
with  the  conclnsiana  reached,  and  with  tbe 
modiQcatlont  hen  ansgested  the  oplnioo  Is 
adhered  to.. 


WALLEEICH  t.  SMITH  et  al. 
(Supreme  Court  of  Iowa.    Feb.  11.  18»6.) 
Tbial— Waitir  of  Proof— Pabtkebshh^Hold- 

INO  OtTT  AS  PARTKIR— ISTEXT. 

1.  Where  coanflel  for  a  defendant  make  no 
objection  when  it  ie  stated  by  a  trial  judge  that, 
as  he  understands,  there  is  no  controversy  as  to 
the  correctness  of  an  accoant,  and  plaintiff 
therefore  does  not  prove  the  account*  such  omis- 
sion cannot  be  taken  advantage  of  by  defendant 
afterwards  for  any  pnrpoBe. 

2.  The  intention  with  which  words  are  spo- 
ken holding  the  speaker  out  as  a  member  of  a 
partnership  is  immaterial.  Snch  statements  are 
obligatory,  in  farrr  of  one  who  acts  upon  their 
reasonable  import 

Appeal  from  district  court,  Polk  county; 
W.  F.  Conrad,  Judge. 

Action  at  law  to  recover  of  the  defendants 
npon  an  account  for  services  rendered. 
There  was  a  trial  by  jury,  and  a  verdict  and 
jndinnent  for  tlu  plaintiff,  the  defendant 
Annie  G.  Smith  appeals.  Affirmed. 

Bishop,  Bowen  &  Fleming  and  St  John  & 
Stevenson,  for  appellant  S.  S.  dole  and 
Thomas  Burke,  for  appellee. 

ROTHBOCIC,  J.  1.  The  action  was  brought 
against  E.  W.  Smith  &  Co..  as  a  partnership, 
and  against  C.  L.  Smith  and  Annie  C.  Smith, 
tbe  alleged  members  of  the  firm.  Annie  C. 
Smith  denied  that  she  was  a  member  of  the 
partnership.  A  trial  was  had  to  a  jury.  The 
account  for  services  waa  proved  up,  and  tbe 
jury  returned  a  verdict  against  the  defend- 
antfl.  A  motion  for  a  new  trial  as  to  Annie 
C.  Smith  was  sustiined,  upon  the  ground  that 
the  evidence  did  not  authorize  a  flndlug  that 
she  was  a  member  of  the  Arm.  Afterwards 
the  plaintiff  amended  his  petition  by  plead- 
ing that  Annie  C.  Smith  was  a  partner,  as 
to  him,  because  she  held  herself  out  and 
represented  herself  to  be  a  partner  In  such 
a  way  as  to  be  liable  to  him,  the  same  as 
though  she  were  Id  fact  a  partner.  There 
was  no  evidence  intiodnced  upon  tbe  second 
trial  in  the  way  of  proving  ap.tbe  account  of 
the  plaintiff  u  a  valid  claim  tot  his  serrlces. 


and  the  eonrt  instructed  the  jury  npon  the 
theory  that,  as  the  amount  had  been  deter- 
mined on  the  fliBt  trial,  the  jury  should  ac- 
cept ttiat  as  the  sum  for  which  appellant  was 
liable,  if  liaUe  at  all.  The  appellant  excit- 
ed to  the  Instructions  in  a  general  way,  and 
one  ground  of  a  motion  for  a  new  trial  was 
that  there  wss  no  evidence  tliat  the  plain- 
tiff's accoant  was  valid;  and  it  is  urged  that 
the  judgment  should  be  reversed  for  that 
reason.  It  is  probably  somewhat  of  a  ques- 
tion whether,  under  the  facts  ot  the  case,  it 
was  necesBaiy  to  make  such  proof  on  tbe 
second  trial.  We  are  not  to  be  understood 
as  holding  that  It  was  essential.  We  are 
well  satisfied,  however,  that  appellant  Is  In 
no  position  to  raise  that  question.  The  case 
was  tried  all  through  upon  the  theory  that 
the  account  was  established  upon  the  flnit 
trial.  The  record  shows  Hiat  plaintiff's  coun- 
sel, at  the  commencement  of  tbe  trial,  stated 
to  tbe  court,  in  the  presence  and  hearing  of 
defendants'  attorney,  that  plaintiff  under- 
stood that  there  was  no  further  controvertiy 
in  regard  *  to  the  amount  of  the  plaintiff's 
claim;  and,  at  the  close  of  the  introduction 
of  plaintiff's  evidence,  plaintiff's  counsel  stat- 
ed that  was  all  of  plalntlfTs  evidence,  unless 
there  was  some  dispute  as  to  the  amount 
plaintiff  was  entitled  to  recover.  The  court 
then  said,  tn  the  presence  and  hearing  of  the 
defendants*  attorney,  that  he  (tbe  court)  un> 
derstood  there  was  no  question  but  that.  If 
plaintiff  was  entitled  to  recover,  tbe  amount 
of  the  Judgment  In  the  former  trial  was  the 
measure  of  recovery.  We  quote  the  follow- 
ing language  from  the  bill  of  exceptions: 
"The  defendants'  attorney  heard  said  state- 
meat,  but  made  no  admission  or  reply  what- 
ever." And  when  the  court  In  giving  the 
form  of  a  verdict  to  the  Jury,  Inserted  the 
amount  of  recovery  in  one  of  the  forms,  and 
said  to  defendants'  attorney  that  if  the 
amount  of  Interest  was  not  correct  it  could 
be  corrected  afterwards,  the  attorney  made 
no  objection  or  reply.  Under  this  state  of 
the  record.  It  should  be  held  that  the  defend- 
ant waived  the  introduction  of  evidence  as 
to  the  amount,  and  ought  not  now  to  be  al- 
lowed to  question  it. 

2.  Other  objections  to  the  Judgment  are 
founded  upon  exceptions  to  the  instructlous 
given  to  the  jury,  and  for  refusing  Instruc- 
tions asked  by  defendant.  We  discover  no 
error  in  the  manner  in  which  the  case  was 
submitted  to  the  Jury,  and  we  do  not  think 
it  proper  to  especially  consider  tbe  questions 
presented. 

3.  We  do  not  understand  that  the  defend- 
ant claims,  as  a  distinct  proposition,  that 
there  was  no  evidence  npon  which  the  ver- 
dict was  authorized.  But  It  is  claimed  that, 
under  the  instructions,  the  evidence  was  in- 
sufficient. The  defendant  was  sought  to  be 
held  liable  upon  the  well  settled  and  estab- 
lished rule  of  the  law  that  everyone  who 
Avthorl^et*  another  to  believe  him  to  be  a 
partner  10*  "  person  so  authorized^ 
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liable  ms  a  partner.  Much  la  aaid  to  argn- 
ment  to  tbe  effect  that  tbe  plaintiff.  In  crder 
to  recoTW  should  have  proved  that  the  de- 
fendant Intended  07  her  declarations  and  ad- 
missions to  lead  the  plaintiff  to  believe  she 
was  a  partner.  The  actual  Intention  of  tbe 
alleged  partner  is  not  tlie  teat  ot  liability. 
In  Sesslona  t  Kice,  TO  Iowa,  806»  30  N.  W. 
735,  It  was  said  that  "every  person  will  be 
condnalTely  preeumed  to  Intend  to  be  under- 
stood acocH^ing  to  the  reasonable  Import  of 
hia  worda,  and  when  a  person's  words  are 
ttana  reasonably  noderstood  and  Justly  acted 
upon  another,  such  person  cannot  be  beard 
to  arer  tbe  contrary,  as  against  tbe  other." 
See,  aim,  Mor^n  t.  Kallroad  Co.,  96  U.  S. 
716;  Continental  Xat.  Bank  t.  National  Bank 
of  Commonwealth,  50  N.  Y.  583.  Applyins 
this  rule  In  the  case,  the  verdict  was  well 
BUKKirted  by  the  evidence. 

4.  Otber  questions  are  presented,  which  we 
do  not  think  require  special  mention.  We 
find  no  eiTor,  and  the  Judgment  is  affirmed. 


BI8TINB  et  al.  V.  KUBTZ  et  al. 

(Supreme  Oonrt  of  Iowa.   Feb.  12,  UB6.) 

■sTATB  or  Dboidbht  —  Salb  BT  LsOATaB  ov  Hm 
ImCBUBT  — f  HOOBBDS  ARB  ITOT  AaaBTS 

or  Estate, 
Where  a  legatee  ander  a  will  aella  hli 
iDterest  Id  the  estate,  in  advance  of  its  settle- 
ment, tbe  proceedf  received  by  him  do  not  be- 
come BMets  of  the  caiate,  nor  subject  to  tbe 
payment  of  its  deota  or  ezpeoaes.  The  thins 
Bold  being  mcrel.T  a  right  to  participate  in  the  ef- 
fects of  the  eetate,  its  traDSfer  in  no  manner 
prejudices  tbe  rights  of  oeditora,  and  tbe  mon^ 
received  therefm  is  impressed  with  no  tmat  in 
tlieir  favor. 

Appeal  from  district  court,  Unn  county; 
JTanws  V.  OUBn,  JTudge. 

Action  in  equity.  The  plaintiffs  are  phyal- 
dans,  and,  aa  such,  rendcsed  professional 
serrlcea  for  aad  to  EUn  A.  Beam,  about 
June,  1890;  of  tbe  value  ot  about  |76.  Mn. 
Beam  died  testate  in  August  1690;  and  the 
defendant  Kurtz  was  appointed  adminla- 
trator  of  her*  estate,  with  the  will  annexed, 
and  duly  qualified.  The  defendant  Gharies 
&  Beam  la  a  son  ot  Ura.  Beam,  and  a  legar 
tee  in  the  will.  Tbe  only  estate  of  Bira. 
Beam  waa  a  share  in  tbe  eatete  fit  one  Mil- 
ler, who  died  In  Oallfomla,  the  share 
amounting  to  from  $10,000  to  115,000.  Oharloi 
E.  Beam,  for  a  constdeiation  of  $2,000,  as- 
signed hla  interest  in  bis  mother's  estete  to 
one  Bowdle,  "by  quitclaim  deed."  Tbe  will 
of  Mrs.  Beam  waa  admitted  to  probate  In 
Una  county  October  14,  1690,  and  the  claim 
of  tbe  idaintlffs  for  serrlcsai  wiw  duly  pve- 
semted  and  allowed;  also,  a  claim  for  a  fur- 
ther sum  ot  91T.6O,  which  had  been  asrtgned 
to  tbe  plalntttCs,— and  no  paymente  have 
been  maide.  Mor  has  «ay  property  of  any 
kind  ever  come  Into  tbe  admlnlstcator's 
bands.  In  Linn  connty;  and  bis  expenses,  In- 
indndttng  compensatlmi  for  hla  aerrlcM, 
asBouat  to  $7S,  wblch  are  impald.  Adminis- 


tration was  also  granted  oa  ttie  eatete  of 
Mrs.  Beam  In  Tulare  coun^,  Oal.,  and  on 
the  22d  day  of  June.  1892,  the  administrator 
there  **took  decree  of  final  distribution,  and 
settlement  of  final  account";  but  the  estate 
was  not  dosed,  because  of  property  on  band 
for  distribution  to  minor  heirs.  Because  of 
no  means,  tbe  administrator  In  Iowa  never 
attempted  to  get  poasesslon  of,  nor  realize 
from,  the  property  In  Callfoniia,  or  any  part 
of  it.  Tbe  petltloQ  seeks  to  cecovets-Flrst, 
from  tbe  administrator  Kurtz,  if  he  has  re- 
ceived any  property  of  tbe  estete  from 
which  payment  can  be  made;  and.  second, 
if  there  is  no  such  property,  they  ask  that 
Judgment  be  entered  requiring  idalntiffs' 
claim  to  be  paid  from  the  amount  received 
by  Gharies  E.  Beam  from  Bowdle.  The  ad- 
ministrator Kurts  answered,  denying  that  be 
had  received  any  property  l>eIonglng  to  the 
estete,  and  asking  judgment  against  his  co- 
defendants,  who,  aa  l^tees,  bad  received 
any  part  of  tbe  eatete,  for  the  sum  of  bis 
expenses.  Tbe  district  court  gave  judgment 
against  plalnttffs  and  defendant  Korte  for 
the  coste,  and  tbey  aroealed.  Affirmed. 

L.  M.  Krate,  for  appellant  Kurtz.  Prank 
O.  Olatfe  and  OlariE  &  dark,  tor  other  appel- 
lante.  Whipple  ft  Zollinger,  for  appellee 
Ohories  B.  Beam. 

GRANOBfi,  J.  -  We  experience  Uttie  diffi- 
culty in  reaching  a  satisfactory  coDdusIon 
In  tbta  case.  Counsel  f  ot  wpdlante,  by  their 
brief,  evidence  a  cmamendid^le  efEort  to  trace 
and  present  the  doctrine  of  trusts,  and  the 
extent  to  which  a  tmat,  when  once  impresa- 
ed  upwi  a  fund,  will  follow  It,  even  Into  the 
bands  fxf  Innocent  third  partl«.  On  this 
appeal  there  Is  no  claim  of  a  liability,  except 
as  to  d^andant  Charles  Bt.  Beam;  and  such 
claim  la  because  of  bis  sale  to  Bowdle,  and 
tbe  receipt  of  the  $2,600.  Tbe  thought  is 
that  tbe  trust  created  by  the  law,  aa  to  the 
propoty  of  tbe  estete  for  tbe  payment  of 
claims,  constmctlvely  attaches  to  this  money 
In  the  hands  of  Beam  as  a  legatee  under  the 
wllL  Now,  let  It  be  conceded  that  If  Beam 
had  recced  any  part  of  the  estete  of  his 
mother,  to  the  prejudice  of  any  claimant, 
that  a  constructive  trust  would  be  created, 
and  the  funds  in  bis  bands  be  liable  to  the 
full  extent  for  their  payment,  ai^  we  are 
in  a  posltlcai  to  Inquire  If  that  la  Beam'a 
relation  to  the  case.  Beam's  Interest  in  the 
estate  of  hla  mother  was  not  a  definite 
amount,  in  dollara  and  coits,  but  a  propor- 
tionate amount  of  aiij  balance  after  the  sat- 
iafactlon  of  all  claims  preferred  by  opera- 
tion of  law.  Be  sold  to  Bowdle  his  Interest 
In  the  estete  wblch  gave  to  Bowdle,  at  the 
time  of  distribution  to  legatees,  the  right  to 
take  what,  but  for  the  sale,  would  be  Beam's 
right.  Tbe  trauaactlon  in  no  way  disturbed 
the  eatete.  or  affected  a  claimant.  It  was  a 
Bubstitutlon  %t  one  person  fw  another,  to  re- 
oalTo  a  im^ortionate  share  of  a  balance  aft- 
er dalma  were  paid.  Aa  Indicating  the  mis- 
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apprehension  of  tbe  rule  to  govern  In  this 
caae,  we  may  say  that  we  are  cited  to  the 
law  as  to  tmstees  using  trust  property  to 
tbelr  personal  advantage,  as  stated  In  Perry, 
Trusts,  {  209.  It  seems  to  be  thought 
that  Beam  occupies  a  trust  relation  to  the 
claimants  of  the  estate,  and  herein  lies  the 
difficulty  with  appellants'  position,  and  the 
inapplicability  of  the  law  cited.  Beam,  as  a 
son  of  the  testatrix,  and  a  legatee  under  the 
will,  owed,  because  of  such  facts,  no  duties 
to  the  claimants  of  the  estate.  In  common 
with  them,  he  bad  an  interest  in  the  settle- 
ment of  tbe  estate,  that  be  might  realize 
what  would  be  due  Mm  therefrom;  and  the 
thought,  in  argument,  that  because  of  these 
facts  he  owed  an  active  duty  to  aid  fn  the 
administration  by  supplying  funds  to  the 
administrator  to  obtain  the  property  in  Cali- 
fornia, Is  without  the  support  of  any  rule  of 
law  known  to  us.  In  no  legal  sense  has  he 
received  any  part  of  the  estate.  After  the 
sale  to  Bowdle.  and  Beam  had  his  pay,  the 
sltuatioD  of  the  estate  was  tbe  same  as  be- 
fore, and  hence  be  bad  no  part  of  tbe  estate 
or  fund  on  which  the  law  bad  Impressed  the 
trust.  He  was  never  in  a  position  to  be  re- 
sponsible for  a  faulty  or  delinquent  adminis- 
tration. The  law  Axes  the  remedy  for  such 
defaults.  We  need  not  further  elaborate  the 
case.  Beam  simply  sold  what  he  had  a 
right  to  sell,  and  left  the  estate  to  be  settled 
as  tbe  law  provides,  and  be  is  in  no  way 
responsible  for  the  failure  of  appellants  to 
obtain  wbat  is  their  due.  Tbe  Judgment  is 
affirmed. 


IOWA  CITY  STATE  BANK  T.  NOVAK 
et  al. 

(Supreme  Court  of  Iowa.    Feb.  10,  1896.) 

OOLUTBBAL  SBODBrTT— COTtVIRStOK— BviDEKCB- 
pRISCWPTION. 

1.  One  having  no  knowledge,  outside  a  mem- 
orandum on  a  stock  book,  that  stock  was  left  as 

security,  cani^ot  testify  to  that  fact,  the  memo- 
randum beine  the  beat  evidence. 

2.  An  original  entry  of  credit  to  a  person, 
made  in  bis  presence  and  with  hia  knowledge, 
and  without  any  objection,  is  admissible  to  show 
what  credit  was  given  him. 

3.  It  cannot  he  presumed,  for  the  purpose  of 
showing  error  In  admitting  statements  of  a  per- 
son that  at  a  certain  date  there  was  an  overbal- 
ance in  the  account  of  a  bank,  and  on  another 
date  a  shortage,  tbi.t  witness  was  testifying  from 
the  books:  in  which  case  the  books  would  be 
the  best  evidence. 

4.  It  being  contended  by  plaintiff  bank  that 
certain  stock  nas  nold  to  ii  by  defendant,  and 
by  defendant  that  the  stock  was  merely  depos- 
ited as  collateral  ::ecurity,  and  was  afterwards 
converted  by  plaintiff  to  its  use,  it  is  proper  for 

filaintiff  to  show  that,  at  <i  time  when,  according 
0  defendant's  Ihoory,  plaintiff  held  it  as  spcurity 
or  had  converted  it,  plaintiff's  claims  against 
defendant  were  figured  up,  new  notes  given  by 
bim,  further  collaterals  put  up  by  him,  the  col- 
laterals wbicb  he  then  had  up  called  for,  and  a 
list  of  the  entire  lot  made  and  signed  by  him, 
and  that  the  stock  did  not  appear,  and  nothing 
was  said  about  it,  , 

Ajfp^  from  district  court,  Johoaon  coun- 

tr:  8.  H.  Faltall.  Jndce. 


Action  on  a  promissorr  note.  Trial  to  tbe 
court  Judgment  for  lOalntlfl.  Defendants 
appeaL  Affirmed. 

Baker  &  BaU  and  Milton  Bemley,  for  ap- 
pellants.  Ranck  &  Wade,  for  app^ee. 

KINNB,  J.  1.  The  action  is  brought  upon 
a  promissory  note  for  92,000,  dated  August 
8, 1881,  and  dne  00  days  after  date,  and  sign- 
ed both  of  tbB  defendants.  The  answer 
admits  the  execution  of  the  note,  and  that  it 
is  unpaid.  It  alleges  that  the  defendant 
Frank  Novak  Is  only  a  surety  <hi  tbe  note, 
which  fact  was  known  to  plaintiff  when  It 
took  tbe  note,  and  that  he  is  entitled  to  the 
benefit  of  the  connterdalm.  Defendants,  In 
a  counterclaim,  allege  that  the  defendant  J. 
J.  Novak  was  tbe  owner  of  25  shares  of  stodc 
In  the  plaintiff  bank,  worth  f2,600.  which  bad 
been  deposited  with  said  bank  as  collateral 
security;  that  plaintiff  has  converted  the 
same  to  its  own  use.  Por  said  sum,  and  for 
the  dividends  on  said  sto^  defendants  pray 
judgment  against  plalntlflt  after  deducting 
the  amount  due  upon  said  note,  for  fSOO  and 
costs.  Plaintiff  replied  to  the  counterolalm, 
admitting  that  said  Novak  owned  the  25 
shares  of  stock;  that  the  same  was,  for  a 
short  time,  deposited  with  plaintiff  as  col* 
lateral  security;  that  defendants  were  in- 
debted to  plaintiff,  and  to  the  Iowa  Cl^  Na- 
tional Bank,  and  plaintiff  took  said  stock, 
and  paid  tbe  defendant  the  money  therefor, 
to  assist  blm  in  canceling  said  Indebtedness; 
that  tbe  stock  was  legally  transferred  to 
plaintiff,  was  fully  paid  for,  and  that  It  did 
not  convert  It  to  its  own  use.  The  case  was 
tried  to  the  court,  and  a  Judgment  rendered 
for  plaintiff,  for  the  full  amount  due  upon 
the  note. 

2.  It  is  said  the  court  erred  in  its  ruling 
excluding  the  testimony  of  one  Switzer,  to 
the  effect  that  tbe  stock  was  left  as  collater- 
al security.  Swltser  testified  that  the  mem- 
orandum on  the  stock  book  was  that  tbe 
stock  had  been  left  as  collateral  security, 
and  that  was  all  be  knew.  The  court  held 
that  the  memorandum  was  fiie  best  evi- 
dence. There  was  no  error  In  this  ruling. 
Tbe  testimony  showed  that  Switaer  knew 
nothing  as  to  bow,  or  for  what  purpose,  the 
stock  was  left  with  the  bank,  except  as  the 
memorandum  showed.  Having  no  knowl- 
edge of  tbe  transaction  outside  of  the  memo- 
randum, it  Is  clear  that  the  memorandum 
Itself  was  the  best  evidence  of  what  it  con- 
tained. 

3.  Ooldren  testified  that,  at  tbe  time  tbe 
stock  was  transferred  to  tbe  bank,  be  start- 
ed to  give  credit  for  the  dividend,  but  In 
fact  indorsed  it  on  a  deposit  ticket  or  slip. 
Appellants  claim  that  this  ticket  is  not  bind- 
ing upon  tbem;  that  they  did  not  make  out 
or  sign  it,  and  had  no  knowledge  of  its  con- 
tents. We  think  the  evidence  Justified  the 
trial  court  in  finding  that  this  ticket  was 
made  out  in  the  presence  of  F.  H.  Novak, 
who  was  transacting  the  bnslneM  for  his 
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brotber;  that  be  nv  It,  and  knew  Its  cmI' 
teots.  Such  being  the  fact.  It  was  compe- 
tent evlctence  to  explain  the  transaction  be- 
tween the  parties.  The  erldence  further 
shows  that  this  deposit  ticket  was  the  origl- 
nal  entry  of  credit  to  NoTak,  and.  If  made  in 
his  presence,  and  with  his  knowledge,  as  we 
find  It  was,  and  without  any  objection  on  bis 
part)  it  is  proper  erldenee  to  show  what 
nedlt  was  given  him. 

4.  Error  is  assigned  on  the  ruling  of  the 
court  admitting  In  evidence  the  receipt  of 
F.  H.  Novak  for  the  dividend  m  the  stock 
which  bad  stood  In  3.  J.  Novak's  name.  It 
Is  said  It  Is  immaterial  and  Incompetent,  be- 
canae  it  Is  not  the  recent  ot  the  defendant 
Now,  it  Bivears  from  the  evidence  that  F. 
H.  Novak  was,  all  through  this  transaction, 
at  various  times  acting  for  J.  J.  Norak.  He 
so  acted  for  blm  In  the  sale  of  the  stodE,  and 
In  the  transfer  of  the  certificates  to  the 
bank.  He  received  this  dividend,  which  had 
been  reanved  In  the  sale  of  the  stock.  It 
Is  no  part  of  the  dividends  now  claimed  bj- 
the  defendants.  There  was,  therefore,  no 
error  in  the  admission  ot  tills  evidence. 

5.  Coldren  was  permitted  to  testify,  over 
defendants'  objection,  that  at  a  certain  date 
there  was  an  overbalance  of  88  cents  in  the 
accounts  of  the  bank;  that  on  uiother  date 
the  accounts  balanced,  and  on  a  subsequent 
date  there  was  less  than  94  shortage.  It  Is 
insisted  that  the  books  were  the  only  compe- 
tent evidence  of  the  facts  testlfled  to.  If 
the  wltneas  knew  the  fads  testified  to,  In- 
dependent of  the  books  and  their  contents, 
then  the  evidence  was  proper.  It  Is  said 
he  was  testifying  from  the  books.  If  that 
be  so,  then,  of  course,  the  books  were  the 
best  evldfoice,  not  the  statements  of  the 
witness  as  to  tbelr  contents.  But  the  rec- 
ord does  not  lAiow  tiiat  the  witness  was 
testifying  from  the  bank's  books.  For  all 
tiiat  appears,  he  was  stating  facts  from  his 
own  knowledge,  ratirely  Independent  of  the 
books.  We  cannot  presume  what  the  rec- 
ord  does  not  show.  In  order  to  establish 
the  fact  that  the  court  erred  in  the  admis- 
sion of  evidence.  So  fiir  as  anwars  from 
the  record,  there  was  no  error  In  this  rulli^. 

e.  Three  asdgnraents  of  error  are  directed 
to  the  action  of  the  court  In  permitting  Mr. 
Wade  and  BIr.  ICorrlson  to  testify  to  a  con- 
versation with  defendant  3.  3.  Novak,  on 
August  8,  1891,  and  to  the  Introduction  of 
a  bond  and  Uat  of  collaterals.  The  complaint 
Is  that  the  testimony  was  Incompetent.  Im- 
material, and  Irrelevant.  We  think  this  evi- 
dence was  material.  Tbe  claim  of  the  de- 
fendant J.  J.  Novak  Is  that  In  1890  he  owned 
92,500  Of  the  stock  of  plaintiff  bank;  that 
he  had  deposited  it  with  the  bank  ss  col- 
lateral security  for  money  he  was  owing  the 
bank;  that  the  bank  thereafter,  though  the 
precise  time  is  oot  made  to  appear,  converted 
this  stock  to  its  own  use.  Now,  if  that  be 
true,  then  on  this  8th  day  of  August,  1891. 


when  X  3.  Novak,  Frank  Novak,  Horriscm, 
and  Wade  were  all  In  the  bank,  and  its 
claims  against  Novak  wwa  being  figured, 
and  his  notes  to  the  bank  being  renewed, 
and  further  collateral  put  up,  the  bank  held 
this  92,500  In  stock,  as  collateral  for  bis  ob- 
ligations to  It,  or  it  had,  before  tbat  time, 
converted  the  stock,  according  to  Novak's 
claim.  The  fact  tbat  all  this  was  done,  and 
not  a  word  said,  or  a  claim  made,  by  J.  3. 
Novak,  that  he  then  owned  the  stod^,  or  tbat 
the  bank  had  converted  It  and  owed  him  for 
It,  Is,  we  think,  a  very  strong  indication  that 
there  was  no  merit  In  Novak's  claim  that  the 
stock  had  been  converted  by  tiie  bank.  It 
is  possible,  but  not  probable,  that  a  man 
pressed  for  money,  as  the  evidence  shows  he 
was,  would  have  overlooked  the  fact  tbst 
he  had  a  claim  of  over  92,600  against  bis 
creditor,  for  stock  wblcb  It  had  converted 
to  Its  use.  He  was  wanting  an  extension  of 
time  on  his  indebtedness  to  the  bank.  Tbe 
collateral  which  Novak  then  had  In  tbe  bank 
was  called  for,  and  brought  out  It  did  not 
include  this  stock.  Novak  said  it  was  all 
tbe  cc^ateral  be  had.  The  evidence  shows 
be  did  not  have  numey  mough  to  pi^  tbe 
interest  then  due  on  bis  indebtedness  to  the 
bank.  New  notes  were  made  out;  Novak 
went  out  and  brought  in  other  collaterals; 
and  a  list  of  the  entire  lot  was  made,  and 
J.  J.  Novak  signed  it  assigning  all  these 
collaterals  to  the  bank.  X  X  Novak  blmself 
does  not  claim  that  at  this  time  be  said  a 
word  about  the  bank's  holding  his  stock  as 
collateral,  m  that  th^  had  converted  It 
The  evidence  sought  to  be  eliminated  from 
the  record  was  both  competrat  and  material, 
as  strongly  t«idlng  to  show  that  at  tiie  time 
of  this  general  settiemmt  of  X  X  Novak's 
Indebtedness  to  tbe  bank,  be  bad  no  claim 
against  it  In  any  way  growing  out  of,  or  con- 
nected with,  the  stock  which  be  now  claims 
tbe  bank  had  converted  to  its  use. 

7.  Brror  is  ssslgned  on  tbe  ruling  of  tbe 
court  refmrtng  to  permit  the  witness  Mor- 
rison to  testify  to  whom  the  Novak  stock  was 
wAA.  If  mor.  It  was  without  prejudice,  as 
the  witnen  had  already  testUed  that  be 
did  not  know  who  tbe  stock  was  sold  ta 

&  Other  errors  are  assigned  touching  tbe 
admission  of  evidence.  We  have  eimmined 
than,  and  discover  no  cause  for  complaint 

9.  Lastly,  It  is  xawBd  tbat  the  Judgment  Is 
contrary  to.  and  not  supported  by,  tbe  evi- 
dence. We  shall  not  undertake  to  review  the 
evidence.  We  have  already  dtecussed  some 
of  It,  which  t«ida  to  show  tbat  the  Judgment 
below  was  correct  It  Is  confiictlng.  The 
Judgment  of  the  court  below  stands  aa  the 
verdict  at  a  Jury,  and  we  should  not  disturb 
it,  nnless  it  Is  so  contrary  to  the  evidraice  as 
to  Indicate  passion  or  prejudice.  Viewing 
all  of  the  testimony,  we  think  it  fairiy  jus- 
tified the  finding  ct  the  district  court  We 
ctauuA,  therefore^  disturb  the  Judgment  be* 
low.  Affirmed. 
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HATSAWAT  t.  GITT  OF  DES  HOINBS. 

(Supreme  Coort  of  Iowa.    Feb.  12,  1806.) 
Ikjcht  to  Laborbr  on  Stkebt  —  LiABiUTT  or 
CiTT— NseueEsoE  ov  Vice  PRixcifAL 
— Plcadino. 

1.  The  petition  in  an  action  for  injaria  to 
one  ebofeling  for  a  cit;,  caused  bf  the  negli- 
gence  of  D.,  whc  was  in  charge  of  the  work, 
iftates  that  L>.  was  vice  prindpal,  b;  aJle^ns 
that  for  doing  tbe  work  be  was,  b7  the  board  of 
public  worka,  aathorised,  in  the  name  of  the 
cit7,  to  emploj  and  discharge  men  and  manage 
the  work  ao  done,  and  that  he  was  given  the  en- 
tire charge  of  all  persona  employed  to  do  the 
work,  and  of  the  u'anner  in  wnich  it  ahould  be 
done,  and  that,  bein^  su  authorized,  he,  for  and 
on  behalf  of  the  city,  assumed  the  control  of 
the  work,  and  employed  plaintiff  to  work  for 
the  ci^,  under  hia  control  in  the  performance 
of  the  work. 

2.  Acts  22d  Gen.  Assem.  c.  1,  SS  9<  13,  de- 
claring that  the  board  of  public  worka  shall  take 
charge  ot  the  conatmction,  repairing,  and  super* 
intendeace  of  stnets  and  public  placea.  and 
shall  have  power  to  appoint  agents  and  employ^ 
absolutely  necessary  for  the  doing  of  the  work 
of  said  board,  "but  such  agents  or  employes 
shall  be  actually  engaged  in  the  coostrnction  of 
the  public  works  of  such  city,  aiul  shall  not  in- 
clude any  assistauta,  superintendents,  bookkeep- 
ers or  spcretnries,  but  wiid  last  named  oilioes 
shall  be  filled  and  duties  performed  by  said 
beard."  do  not  prohibit  the  board's  appointing 
one  with  power  tr.  hire  and  diacharge  men,  ana 
to  direct  in  th«  prosecution  of  the  work. 

Appeal  from  district  court.  Polk  county;  C. 
P.  Holmes.  Judge. 

Action  to  recover  for  a  personal  injury. 
There  was  a  demurrer  to  the  petitloo,  vbich 
was  sustained,  and  plalntift  appeals.  Re- 
versed. 

Henry  S,  ^PUcox,  for  appellant.  3,  K.  Ma^ 
comber,  for  ^pellee. 

SOTHBOCK,  J.  1.  It  la  not  praetlcaMe  to 
set  out  the  petition  In  an  oplnltm.  It  Is 
drawn  out  at  great  length.  We  will  quote 
sndi  parts  of  It  as  appear  to  be  neceesary 
to  determine  the  questions  discussed  by 
counsel.  It  appears  from  the  petition  that 
the  plaintiff  was  employed  by  the  city  as  a 
shoreler  at  a  bank  abont  10  feet  high,  and 
that  the  top  of  the  bank  was  froien,  and  the 
earth  at  the  bottom  was  removed,  so  that 
the  bank  was  undermined  to  some  extent, 
and  that  while  engaged  In  sbovellng  into  a 
wagon  the  bank  caved,  and  the  earth  f^Il  on 
the  plaintiff  and  Injured  him.  It  Is  charged 
in  the  petition  that  the  Injury  was  snstalned 
reason  ot  the  negligence  of  one  Dunkle, 
who  was  In  chai^  of  the  work.  It  Is  claim- 
ed by  counsel  for  appellee  that,  under  the 
averments  of  the  petition,  there  can  be  no 
recovery,  because  Dunkle  waa  a  fellow  serv- 
ant of  the  plaintiff.  The  petition  avers.  In 
effect  that  he  was  not  a  fellow  servant.  It 
Is  stated  ther^n  that  Dunkle  was  appointed 
by  the  board  of  public  works  to  take  charge 
of  the  work  on  the  streeta,  and  said  appoint- 
ment was  approved  by  the  city  council.  The 
petition  contains  the  following  averments: 
"That  for  the  doing  of  said  work  the  said 
Dunkle  was,  by  said  board,  authorised  and 


permitted,  in  the  name  and  on  behalf  of  said 
city,  to  employ  and  discharge  men,  and  con- 
trol, direct,  and  manage  the  work  ao  done; 
and  the  said  DunUe  waa  given  the  entiie 
charge,  direction,  and  control  of  aU  persons 
employed  to  do  said  work,  and  ot  the  manner 
In  which  said  woxk  should  be  dona  l%at, 
being  ao  authorised,  the  said  Dunkle,  for  and 
on  behiUf  of  said  defendant  dty.  did  assume 
the  charge,  management,  and  control  of  siUd 
work,  and  did  vmsHoj  the  idaintlff  and  di- 
vers other  men  and  teams  to  worit  for  the 
said  city,  under  bis  control.  In  the  pmrform- 
once  of  said  woA."  Substantially  the  same 
averments  are  repeated  In  the  petition.  So 
far,  then,  as  the  averments  of  the  petition 
are  ooncemed.  It  cuinot  be  said  that  Dunkle 
was  a  fellow  servant  He  was  what  la  some- 
times called  a  "vloe  principal."  and  the  prin- 
cipal is  answerable  for  his  n^lgence. 

2.  But  It  is  Insisted  that  the  dty  Is  not  Ua- 
ble.  because  it  had  no  authority  to  approve 
the  act  of  the  board  of  public  works  in  the 
appointment  ot  Dunkle.  Bi^ianee  is  had  up- 
on sections  9  and  IS  of  chapter  1  of  the 
Acts  of  the  23d  General  Assembly.  Section 
9  to  In  these  words:  "Said  board  shall  take 
spedal  charge  of  the  construction,  repairing 
and  saperintmdence  of  all  streets,  alleys, 
highways,  sidewalks,  public  grounds,  lean- 
ing streets,  alleys,  highways,  Ismps  and  light 
for  lighting  tlte  streets,  all^rs.  hlghwsya, 
parks,  pabUc  places  and  public  buHdlngs." 
Section  18  U  as  follows:  "It  {the  board  of 
public  worts]  shsll  have  power  to  appt^nt 
agents  and  employ te,  subject  to  the  approval 
ot  the  dty  conneU,  absolutely  necessary  fn- 
the  doing  of  the  wwk  of  said  board,  but 
such  agents  or  empk^te  shall  be  actually  en- 
gaged In  the  GfHutmctiiHi  ot  the  puUle 
works  ot  such  dty,  and  shall  not  indude  any 
assistants,  superintendents,  bookkeepers  or 
secretaries,  but  said  last  named  ofOcea  shall 
be  filled  and  duties  performed  by  said  bowd 
ot  public  wmrks  wltiiout  extra  ccmipensa- 
tton."  We  think  that  the  appdntment  of 
DunUe,  with  the  power  to  hire  and  dla- 
charge  men,  and  to  direct  In  the  prosecution 
of  the  worit,  was  not  prohibited  by  these 
provisions  of  the  statute;  and  the  claim  that 
he  muHt  be  regarded  as  a  mere  common  labor- 
er cannot  be  sustained,  under  the  avwments 
of  this  petmon,  as  matter  ot  law.  It  must 
be  remembered  that  we  are  not  determining 
the  case  upon  Its  merits.  The  averments  of 
the  i>etltlon  must  be  accepted  as  true.  Sure- 
ly, the  statute  does  not  contemplate  that  a 
foreman  may  not  be  appointed,  with  the  au- 
thority set  forth  In  the  petition.  It  appears 
to  us  that  most  of  the  cases  dted  by  ^pellee 
relate  to  m^re  servants,  such  as  the  driver  of 
a  luggage  cart,  teamsters,  and  laborers,  and 
a  driver  of  an  ambulance  belonging  to  the 
dty.  The  requirement  of  the  statute  that 
the  agent  emidoyed  by  the  dty  shall  be  ac- 
tually engaged  In  the  work  does  not  neces- 
sarily mean  that  he  shall  be  a  sboveler  or 
common  laborer.   His  employment  to  direct 
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the  woA,  and  to  employ  and  dlacbarg*  Ifr 

borers,  was  actual  employment  in  the  work. 
We  do  not  determine  the  question  whether 
the  city  can  be  allowed  to  question  the  aii- 
thority  of  Dnnkle,  if  he  had  the  authority 
«et  oat  In  the  petition.  In  City  Council  t. 
Harris  (Alaj  14  South.  357,  It  was  held  that 
a  ci^  whldi  has  placed  a  superintendent  In 
charge  of  a  gan;  of  laborers  cannot  be  heard 
to  deny  the  legality  of  his  appointment.  In  an 
action  by  one  of  the  laborers  for  Injuries 
caused  by  the  superintendent's  ne^gence. 

3.  It  Is  said  that  the  petition  showed  on 
Its  face  that  the  plaintiff  was  chargeable 
with  contribntiwy  negligence.  This  claim  Is 
not  well  fonnded.  The  petition  not  only  ex- 
presdy  avers  that  plaintiff  was  without  neg- 
ligence, but  it  contains  facts  which.  If  true, 
show  that  he  was  In  the  exercise  of  due  care 
when  he  was  Injured.  The  mlliis  sustain- 
ing the  demurrer  Is  rerersed. 


MATTHBWS  et  al.  UBTOALF. 
(Supreme  Court  of  Iowa.    Feb.  12,  1896.) 

WaTSSS  AMD  WaTSB  CoDMH— iMOHOnOS— SUV- 
ncH!IOT  or  IBflDBlIOB. 
Id  sd  action  by  a  mill  owntr  against  the 
owner  of  another  mill,  situated  lower  down  oq 
the  same  stream,  to  enjoin  defendant  from  main- 
taininff  his  dair  at  such  a  bei^t  as  to  damage 
plaintitTa  property  by  backwater,  where  plain- 
tiff does  Dot  show  by  a  preponderance  of  the  eri- 
deoce  that  defeDdant's  dam,  as  coDstmcted  at 
the  time  of  the  trial,  interfered  with  plaintiff's 
le^  rights,  he  is  not  entitled  to  an  injunction. 

Appeal  from  district  court,  Jones  county; 
J.  D.  Giffen,  Judge. 

This  Is  a  suit  in  equity,  by  which  the  plain- 
tiffs seek  to  enjoin  the  defendant  from  main- 
taining a  milldam  at  such  a  height  as  to 
damage  the  property  of  the  plaintiffs  by  back- 
water. There  was  also  k  claim  to  recover 
for  damages  alleged  to  have  been  sustained. 
The  defendant  answered,  denying  that  the 
water  in  his  dam  was  at  a  greater  height 
than  he  bad  a  right  to  maintain  it  The 
case  was  fully  heard  on  its  merits,  and  a 
decree  was  entered  dismissing  the  petition, 
and  the  plaintiffs  appeal.  Affirmed. 

Bonlsy  &  Ercanbiac^  for  aivellants. 
fllieean  A  UcCam^  for  appellee. 

BOTHROCK,  J.  There  Is  no  disputed 
question  of  law  in  the  case.  The  whole  con- 
troversy turns  upon  the  ultimate  question  of 
tact,  whether  in  the  year  1891  the  defendant 
nUsed,  and  has  since  maintained,  a  dam,  at 
a  greatn:  height  than  be  had  a  right  to  do. 
Or.  In  other  words,  was  the  dam  of  a  greater 
beiidit  and  did  It  back  water  further  up  the 
stream  than  had  been  done  many  years  be- 
fore that  time?  The  plaintiffs  are  the  own- 
ers of  a  flooring  mill  situated  on  Buffalo 
cmek.  and  propelled  by  the  wat^  In  that 
stream.  The  mill  is  located  about  thre«- 
quarters  of  a  mile  from  the  place  where  the 
cntk  empties  Into  the  Wapsle  rtTer.  The 


defendant  Is  the  owner  of  a  mHI  located  on 
said  rivw  about  a  half  mile  below  the  con- 
fluem:e  of  the  two  streams.  Both  of  the 
mills  are  altnated  at  the  cltj^  of  Anamosa, 
and  dams  were  erected  at  both  points  many 
years  sga  The  plaintiffs'  Improrement  was 
made  a  number  of  years  before  that  of  the 
d^mdant.  A  dam  was  built  very  near 
whare  the  defendant's  dam  Is  how  located  as 
early  as  the  year  1847,  and  it  has  been  main- 
tained erer  dnce.  Of  eotuse,  there  hare  been 
changes  of  structure  by  washouts,  and  de- 
cay, and  the  water  in  the  dam  has  not  at  all 
times  been  maintained  at  a  uniform  height. 
There  Is  no  waterfall  or  rapids  In  the  stream 
at  that  point,  and  the  power  is  measured  by 
the  height  of  the  water  in  the  dam,  with- 
out regard  to  other  eondltlona.  It  Is  conceded 
by  the  plaintiffs  that  the  defendant  has 
the  right  to  maintain  a  dam  to  the  height  It 
usually  was  kept  up,  and  the  right  to  keep 
It  full  of  water.  And  the  defendant  concedes 
that  he  has  no  right  to  maintain  a  dam 
which  backs  water  up  Buffalo  creek  further 
than  the  old  dam  or  dams  backed  tt,  U  by 
so  doing  the  bathwater  interferes  with  the 
operation  of  the  plaintiffs'  mill.  We  are  now 
treating  of  facts  whleb  are  either  undisputed 
in  the  evidence,  or  conceded  by  the  parties  in 
argument  When  the  dtfendant  completed 
the  new  dam.  In  18&1,  complaint  was  made 
by  plaintiffs  that  It  was  higher  than  he  had 
a  right  to  build  It  and  when  It  was  full  of 
water  the  defendant  went  op  the  Buffalo, 
and  examined  the  effect  iqmd  that  stream; 
and  he  Immediately  pot  men  at  work  In  low- 
ering his  dam,  and  did  lower  It  so  that  be 
now  claims  that  It  does  not  raise  the  water 
in  the  stream  to  a  greater  height  than  had 
usually  before  that  been  maintained.  And 
this  is  the  question  of  fact  which  the  dis- 
trict court  was  reqvlrad  to  determine  by  a 
preponderance  of  the  erldeoee;  and,  as  the 
case  ia  in  equity,  we  are  to  determine  it  by 
the  same  rule.  As  we  have  said,  these  mills 
are  located  at  Anamosa,  and  the  condition 
of  this  dam,  and  of  the  streams  between 
the  two  mills,  has  for  many  years  been  on- 
der  the  observation  of  many  persMis.  A 
large  number  of  wttnesses  were  examined  oa 
each  side  of  the  controversy.  They  were 
former  own«s  ct  the  two  mills,  men  who 
were  engaged  in  woridng  In  tlie  mills,  and 
experts  who  made  measurements  of  the  wa- 
ter and  of  the  dam,  persons  who  resided  on 
the  banks  of  the  river  and  creek,  and  flsb- 
ermen  who  angled  in  the  waters  and  rowed 
boats  up  and  down  the  creek  and  river,  and 
people  of  other  occupations.  We  will  not  re- 
view the  testimony  of  the  witnesses.  It  Is 
not  our  practice  to  do  so.  The  testimony  Is 
well  presented  In  this  court  There  is  no 
dispute  In  the  abstracts  as  to  what  the  wit- 
nesses testified  to  tm  the  trial.  After  a 
most  careful  examination  and  study  of  the 
evidence,  considered  in  connection  with  the 
ondlspnted  facts,  we  concur  with  the  dis- 
trict court  In  holdlnc  that  the  plalntiffia  have 
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not  shown  bj  a  preponderance  of  the  evi- 
dence that  the  dam  of  the  defendant,  aa 
constructed  at  the  time  of  the  trial,  Inter- 
fered with  the  plalntiers'  lawful  rights.  We 
must  content  ourselves  with  this  general  find- 
ing, and  we  may  say.  In  conclusion,  that,  as 
the  plaintiffs  were  not  entitled  to  recover 
damages,  the  court  rightfully  dismissed  the 
petition  without  determining  to  what  point 
in  BnfTalo  creek  the  defendant  had  a  right 
to  back  the  water.  The  decree  of  the  dis- 
trict court  la  affirmed. 


ELOTZ  V.  JAMES.  Sheriff. 

(Supreme  Court  of  Iowa.    Feb.  12,  18B6.) 

Sqpplemental  opinion.  For  irtor  report,  see 
64  m.  W.  648. 

ORAIIGER,  J.  A  petition  for  rehearing 
was  filed  In  this  case,  which  we  examined; 
but,  before  our  conclusion  wag  announced,  the 
parties  stipulated  for  Judgment,  and  dismiss- 
ed the  petition  for  a  rehearing.  To  avoid  any 
misapprehension  as  to  some  language  In  the 
opinion  as  to  the  rights  of  a  fraudulent  gran- 
tee of  property,  we  present  the  following  as 
supplemental  to  the  opinion: 

The  language  of  the  opinion  is  based  on  the 
condition  of  the  record.  The  second  division 
of  the  answer  Is  an  attempt  to  plead  an  af- 
firmative defuse  to  the  action  for  possession, 
and  for  that  purpose  It  simply  sets  up  the 
fftct  of  the  fraud  In  the  sale  of  the  property. 
Issue  Is  taken  thereon,  without  any  question 
as  to  its  sufficiency.  This  court  has  held  that 
facts  so  pleaded,  and  nnqnesUoned,  are  to  be 
taken  as  a  defuse.  B^Jamln  v.  Vleth,  80 
Iowa,  149,  45  N.  W.  731.  The  district  court 
followed  the  issues  and  presented  the  case  to 
the  Jury  on  the  theory  of  the  fact  of  fraud 
being  a  complete  defense.  The  inatructlona, 
In  this  particular,  are  not  questioned,  and 
they  stand  as  the  law  of  the  case.  The  for- 
mer consideration  of  the  case  was  upon  this 
condition  of  the  recwd.  wlilcb  Is  controlling; 
and  any  language  of  the  opinion  which  might, 
apparentiy,  be  of  broader  scope,  is  to  be  con- 
sidered with  reference  to  the  fticts  of  the  case. 
Under  the  Issues,  and  the  law  governing  the 
case,  the  finding  of  fraud  became  conclusive 
of  the  rlj^t  of  possession.  The  case  of  Chap- 
man V.  James  (Iowa)  64  N.  W.  795,  la  not  de- 
termined on  a  Uke  record. 


HABT  T.  MT.  PLEASANT  PARK  STOCK 
GO.  etaL 

(Snpreme  Court  if  Iowa.    Feb.  18,  1896.) 
Kbtoppbl  —  Ukaothorizkd  Act  op  Cokporate 

OrriCBR— APPOIttTMBNT  or  RaCBIVBK. 

1.  A  aoncBpitalised  religious  association  au- 
thorized ita  ofGcerG  to  contract  with  an  auxiliary 
stock  company;  ai'thorizing  It,  as  an  auxiliary, 
to  take  title  to  and  improve  certain  land  for  an 
association  park,  and  that  its  stodi  should  be  se- 


cured by  a  lien  on  the  land.  These  officers  ex- 
ceeded tbeir  power  by  authorisinE  the  stock 
company,  in  a  certain  event,  to  sell  the  park,  and 
reimburse  the  stockholders  out  of  the  proceeds. 
Plaintiff,  who  drew  up  the  contract,  while  it  was 
in  force,  purchased  stock.  Subsequently,  at  a 
meeting  of  the  association  and  company  at 
which  plaintiff  presided,  the  contract  was  modi- 
fied by  striking  out  the  unauthorized  provisions; 
and  later,  by  agreement  of  both,  the  company 
gave  the  asBociation  a  trust  deed  of  the  park, 
subject  to  all  liabilities  of  the  company  and 
claims  of  stocliholders, — the  associatiou  giving 
Its  notes  for  stock  liability,  payable  in  fire  yeant, 
with  interest,  secured  by  hen  on  the  park.  Plain* 
tiff  had  been  an  officer  of  both  the  company  and 
association  at  Tarious  times,  and  a  supporter  of 
the  association,  and  was  present  at  a  meeting 
when  the  trust  deed  was  approved,  and  donated 
10  shares  of  the  stock  to  the  associatioa,  in  fur- 
therance of  the  plan,  ffdd,  that  plaintiff  was 
e^yped  from  deaying  the  validity  of  the  trust 

2,  An  officei  of  a  corporation,  who,  as  one 
of  ita  agents  authorized  to  make  a  specified  con- 
tract, mserts  therein  unauthorized  provisions, 
cannot  base  a  right  of  recovery  against  the  cor- 
poration on  such  provisions,  where  the  corpora- 
tion, ae  soon  as  it  discovered  the  unauthorised 
provisions,  repudiated  them. 

3.  The  contract  of  a  noQcapitalized  religions 
association  wltb  an  auxiliary  stock  company 
provided  that  the  company  should  take  title  to 
certain  land,  and  its  Steele  bt  a  Hen  on  the  land, 
and  that  the  assonation  might  at  any  time  reim- 
burse the  company  "for  ail  money  expended  by 
them,"  and  require  it  to  convey  back  the  land. 
Held  that,  the  land  having  increased  from  $2,- 
800  to  {l.'i.OOO  in  value,  a  reconveyance  of  the 
land  to  the  association,  subject  to  the  lien  for 
stock  and  liabilities  incurred  bf  the  company, 
did  not,  as  being  piejudlcial  to  a  stockholder 
authorize  the  appuintment  of  a  receiver. 

Appeal  from  district  court,  OUntca  county; 
W.  F.  Branneu,  Judge. 

We  shall  only  set  out  such  of  the  facts  as 
may  be  necessary  to  a  prope  understanding 
of  the  questions  presented  and  determined. 
November  21,  1882,  the  Mississippi  Valley 
Spiritualist  Association  was  incorporated  as 
the  Iowa  C<Hiferepce  of  Spiritualists,  the 
name  being  afterwards  changed  to  the  Mtssls- 
slpid  Valley  Spiritual  Assoclatlim.  This  body 
win  hereafter  be  referred  to  as  the  "Associa- 
tion." The  object  of  this  corporation  was 
stated  to  be  the  promotion  of  general  lutelll- 
geuce,  good  morals,  liberal  sentiments,  and 
the  teaching  of  spiritualism,  through  Its  phe- 
nomena and  phllosc^hy.  The  usual  officers 
were  provided  for.  Tlie  corporation  was  au- 
thorized **to  make  contracts,  acquire  and 
transfer  property,  •  •  •  and  make  by-laws 
and  rules  and  regulations  *  *  •  for  the 
management  of  Its  affairs  according  to  law." 
There  was  no  provision  for  issuing  shares  of 
stock,  and  none  were  issued.  This  corpora- 
tion had  craitracted  for  the  purchase  of  cer- 
tain land  for  the  sum  of  $2,800,  to  be  used  as 
a  camping  ground.  It  entered  into  the  pos- 
session of  said  premises  and  dedicated  the 
same  as  the  Mt.  Pleasant  Park,  and  began 
holding  camp  meetings  thereon  in  1S83.  In 
1884  It  was  determined  that,  to  accomplish 
the  objects  of  the  association,  a  stoek  Com- 
paq mast  be  f<rmed.  Thereupon,  In  the 
spring  of  1884,  the  Mt.  Pleasant  Park  stock 
(3oiQp^^  trai  organised  and  incorporated. 
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TUa  corporation  will  hereafter  be  referred  to 
ts  the  '*Stock  Gompany.**  Hie  object  of  the 
Btocfe  company  waa,  as  an  atizlUary  of  the 
association,  to  raise  funds  with  which  to  pur- 
chase aald  park,  and  to  ImintiTe  the  same,  for 
the  me  of  the  association,  and  for  other  pnr- 
poeee  which  might  afford  a  reTenne  to  the 
company.  The  capital  stock  was  limited  to 
$50,000,  in  shares  of  $10  each.  Provision 
was  made  for  the  usual  officers  and  an  ezecn- 
tire  board.  Each  stockholder  was  authorized 
to  cast  one  vote  for  each  share  of  stock,  and 
it  reQuired  two-thirds  of  the  directors  to  con- 
stitute a  quorum.  It  should  be  said  that 
most  of  the  time  the  t^ces  In  both  corpora- 
Uona  were  filled  the  same  persons.  The 
asaodatttm  passed  a  resolution  authorizing  its 
president  and  secretary  to  enter  into  a  con- 
tract with  the  stock  company  authorizing  It 
to  take  tlUe  to  the  land,  and  requiring  it,  "as 
an  auxiliary  association,"  to  meet  all  the  obli- 
gations of  the  association;  to  improve  and 
fnmlBh  the  grounds  for  the  association,  as  It 
might  detemiine,  for  its  camp  meetings.  The 
resolution  also  provided  that  "the  stock  com- 
pany, after  paytng  an  expenses  each  year  of 
said  camp  meeting,  may  make  a  dividend  of 
the  balance  of  the  funds  raised,  •  •  •  un- 
less the  amount  shall  exceed  eight  per  cent. 
OQ  *  *  *  money  expended  on  said  grounds, 
io  which  case  the  balance  exceeding  eight  pra* 
cent,  shall  be  subject  to  the  direction  of  the 
aaaodation";  a^  that  the  association  might 
at  any  time  thereafter  rdmburse  the  stock 
company  "for  all  money  expoided  1^  them," 
and  require  the  stock  company  to  convey  the 
park  to  said  assodatlaa.  In  pnrsoance  of 
this  resolution,  which  was  passed  early  In 
18S4,  as  it  aftwwards  appeared,  the  jvestdent 
and  secxetary  of  the  assodatlMi  entered  Into 
a  cootract  with  the  stock  company  whldi  In 
some  respects  exceeded  the  authority  given 
them,  viz.  In  authorizing  the  stock  company, 
In  a  certain  event,  to  sell  the  park,  and  in 
rdmbursing  stockholders  by  paying  the 
amoiint  of  their  stock,  with  Interest  thereon. 
It  aiqpears  that  this  contract  was  never  re- 
ported to  the  association  for  its  approval,  but 
in  1888  It  discovered  what  had  been  done,  and 
at  a  meeting  of  both  the  stock  company  and 
association  the  contract  so  made  was  modiOed 
by  eliminating  the  two  provisions  above  re- 
ferred to.  Prior  to  tills  change  In  the  con- 
tract, and  in  1885,  this  stock  company  made 
an  extraordinary  ^ort  to  sell  its  stock;  and 
it  Is  claimed  tliat  In  reliance  upon  said  con- 
tract, as  originally  made,  the  plaintiff  and 
others  subscribed  and  paid  fOr  additional 
stock  to  pay  for  the  park  grounds,  and  a  deed 
was  taken  In  the  name  of  the  stock  company. 
It  appears,  however,  that  the  balance  due 
tvr  the  park  was  paid,  not  by  the  stock  com- 
pany, but  by  the  directors  giving  their  notes, 
which  obligations  were  finally  paid  in  1892, 
by  the  association,  as  a  debt  of  the  stock  com- 
pany. In  1891  committees  were  appointed 
by  the  two  corporati<nB  to  arrange  for  a  trans- 
fer of  the  prtiperty  to  the  association.  They 


agreed  upon  a  report,  which  was  approved 
by  the  majority  of  the  stockholders  of  the 
stock  company,  and  by  both  corporationsr 
Tliat  agreement  was.  In  substance,  that  the 
association  should  assume  all  debts  and  Ita- 
billtles  of  the  two  corporations,  pay  the  debts, 
and  for  the  stock  liability  the  association 
should  execute  Its  notes  to  the  stock  com- 
pany, or  to  the  holder  of  any  stock  who  de- 
sired to  surrender  his  stock  to  the  assoclatlim, 
for  the  face  value  of  the  stock,  and  the  asso- 
ciation  to  receive  a  conveyance  of  the  park. 
In  pursuance  of  this  arrangement  the  officers 
of  the  stock  company  executed  to  the  associa- 
tion a  trust  deed  conveying  the  property  to  it, 
and  subjecting  said  property  to  the  same  lia- 
bility for  all  Indebtedness  of  the  stock  com- 
pany, and  fdso  to  all  claims  ot  the  stockhold- 
ers, the  notes  tor  stock  llsblllty  to  be  paid  In 
five  years,  without  Intorest  It  was  also  pro- 
vided that  the  notes  should  be  liens  on  the 
park,  until  paid;  that  the  title  and  Interest 
on  the  stock  company  should  not  cease  until 
all  such  liabilities  were  paid.  This  deed  was 
unanimously  approved  and  confirmed  by  the 
stock  company.  Plaintiff  refused  to  take  the 
notes  of  the  association,  and  Instituted  this 
suit,  in  which  he  makes  the  two  corporations, 
only,  defendsnta  In  his  bill  he  seeks  to  re- 
cover the  amount  he  has  paid  for  stock,  with 
Interest  thereon;  asks  for  the  appointment  of 
a  receiver  and  for  a  sale  of  the  land,  and  pay- 
ment of  his  claim  out  of  the  proceeds. 
Against  this  doim  the  defendants  ui^e  (1> 
the  invalidity  aC  the  original  contract  under 
which  plaintiff  claims;  (2)  acquiescence  in 
and  ratification  of  the  acts  done,  and  which 
are  now  complained  of;  ^  that  plaintiff  has 
no  light  to  sue  in  his  own  name.  The  court 
below  dismissed  plaiotlCT's  petition,  and  ren- 
dered a  Judgment  against  blm  for  the  costs, 
and  be  ajqwals.  Affirmed. 

L.  A.  ft  F.  W.  XaUa,  for  appelant  R.  W. 
Stewart^  for  appellees. 

KUaaia,  J.  l.  We  shaU  not  attempt  to 
discuss,  much  less  determine,  the  many  ques- 
tions argued  by  counsel.  To  our  minds,  a 
consideration  of  two  of  the  questions  will 
be  decisive  of  this  case.  Defendants  Insist 
that  plaintiff  has  acquiesced  In  and  ratified 
the  acts  of  which  he  now  complains.  We 
cannot  undertake  to  recite  all  of  the  very 
many  facts  which  we  think  fully  show  that 
this  claim  is  well  founded.  We  may  refer  to 
a  few  of  them.  Plaintiff  was  one  of  the 
prime  movers  in  the  organization  of  botJi 
corporations,  and  he  continued  his  Interest 
therein  until  It  became  apparent  to  him  that 
he,  and  those  acting  with  him,  could  no  lon- 
ger control  the  affairs  of  the  two  corpora- 
tions. Until  that  time  arrived,  he  bad,  as  a 
member  of  the  association,  as  a  stockholder 
In  the  stock  company,  and  as  an  otHcer,  been 
present  at  most.  If  not  all,  of  the  meetings 
of  the  cofporations,  and  had  acquiesced  In  all 
that  had  been  done.  He  drew  the  original 
contract,  upon  which  be  now  bases  his  right 
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to  recover;  he  waa  preeent  and  presided  at 
the  meeting  of  the  association  when  the  part 
■ot  that  contract  waa  eliminated  of  which  be 
now  complains;  and,  though  there  1b  a  coo- 
jEUct  In  the  evidence,  we  Incline  to  the  opin- 
ion that  the  action  of  the  body,  In  elimina- 
ting the  parts  of  the  contract  npon  which 
plahitiff  now  relies,  was  nnanlmons.  Certain 
it  is,  he  made  no  objection  thereto.  And 
being  present,  and  not  objecting,  he  ought 
not  now  to  be  heard  to  complain  of  what  was 
-done.  Tme,  he  says  he  did  object,  but  the 
weight  of  the  evidence  Is  against  him.  He 
was  more  or  less  of  the  time  an  officer  in 
both  of  these  corporations;  was  for  five 
years  prior  to  1800  presldmt  of  the  stock 
company:  and  was,  as  he  testifies,  a  sup- 
porter of  the  association,  In  varlaus  ways,  up 
to  the  very  time  of  the  trial  of  this  case  In 
the  court  below.  He  was  present  at  a  meet- 
ing of  the  stock  company  when  a  committee 
was  sppolnted  to  confer  with  a  like  commit- 
tee of  the  association  touching  the  transfer 
«f  the  park  to  the  lattor;  also,  at  a  meet- 
ing when  the  officers  reported  their  action  in 
executing  the  trust  deed.  After  the  terms 
and  conditions  of  the  deal  had  been  ar- 
ranged, whereby  the  title  to  the  park  waa  to 
lie  transferred  to  the  association,  and  to  be 
<!harged  with  all  debts,  and  It  was  to  give  Its 
notes  for  outetanding  stock,  to  be  secured  by 
the  land,  and  it  was  sought  to  get  stockholden 
to  donate  the  stock  to  the  association,  plain- 
tiff donated  10  shares.  Indeed,  he  was  the 
first  man  to  make  a  donatlcm,  and  thus  at- 
tempt to  further  the  carrying  out  of  an  ar- 
rangement which  he  now  claims  deprived 
him  of  substantial  rights  which  he  formerly 
possessed.  He  claims  that  a  condition  was 
attached  to  this  dtmation,  but  the  weight  of 
the  evidence  la  to  the  contrary.  He  donated 
money,  only  the  summer  before  this  case 
was  tried,  to  pay  a  debt  of  the  association. 
He  was  present  when,  by  a  unanimous  vote, 
the  trust  deed  was  approved.  From  these 
■and  many  other  facts,  it  seems  clear  that 
plaintiff  acquiesced  In  what  was  done,  and 
of  which  he  now  complains,  and,  as  to  some 
matters  new  complained  of,  he  lent  his  ac- 
tive approval.  His  action  has  been  such  that 
be  has  no  Just  cause  for  complaint. 

St.  If  we  should  be  In  error  as  to  our  view 
of  the  testimony,  and  c<mseqvently  as  to  the 
conclusion  reached  above,  there  is  still  an- 
other reason  why  plaintiff  Is  not  entitled  to 
the  relief  asked:  According  to  his  claim,  he 
was  to  have  the  amount  paid  for  his  stock, 
with  Interest  thereon,  and  a  Hen  or  claim 
upon  the  land  to  secure  said  sums.  Now,  we 
find  that  the  association  never  authorized  or 
ratified  the  making  of  a  contract  empower- 
ing the  stock  ecnnpany  to.  In  any  event,  sell 
the  land,  and  pay  the  amount  paid  for  stock, 
with  interest  thereon.  He  was  one  of  the 
men  authorized  to  draw  that  contract  He 
knew  the  measure  of  his  anthorf^;  He  ex- 
ceeded It,  and,  nnlen  It  was  zadfled  thov* 


(Iowa. 

after  by  the  aasodatioc,  he  Is  In  no  position 
to  claim  the  benefit  of  prevldons  therein 
which  he  was  not  authorised  to  make.  Now, 
the  association,  Just  as  soon  as  the  fact  wai 
brought  to  Its  notice  that  the  contract  pro- 
vided for  the  sale  of  the  property  and  the  re- 
payment to  stockholders  of  the  amount  they 
had  paid  for  the  stock,  with  interest  thereon, 
repudiated  those  provisions.  Having,  as  the 
agent  of  the  association,  wrongfully  Inserted 
such  provisions  in  the  contract,  he  cannot  be 
heard  to  insist  upon  a  right  of  recovery 
based  thereon.  Now,  how  were  hts  rights 
Impaired  by  the  subsequent  action  of  the 
stock  company  in  deeding  the  land  to  the  as- 
sociation? He  theretofore  had  his  sto<A,  and 
the  amount  paid  for  it  was  a  charge  upon 
the  land.  By  the  new  arrangement  he  had 
his  stock,  and  it  still  remained  a  charge  upon 
the  land.  He  might.  It  Is  true,  take  the  notes 
of  the  association,  for  which  the  land  stood 
as  security,  for  the  amount  he  had  paid  for 
his  stock,  or  he  might  surrender  his  stock  to 
the  stock  company,  and  by  it  settle  with  the 
association;  but,  In  any  event  for  the  amount 
he  had  paid  for  his  stock  he  was  at  all  times 
secured  by  the  land,  and  in  either  case  his 
security  was  preserved  to  him  unimpaired. 
Besides,  whoi  he  bought  his  stock  the  land 
which  stood  as  security  tot  his  Investment  was 
worth  only  (2,800,  while  now,  according  to  his 
own  evidence,  it  is  worth  $15,000.  Irrespec- 
tive of  bis  right  to  bring  this  suit— «  ques- 
tion we  have  not  considered,-4t  ts  Impossible 
to  discover  how  any  substantial  right  he 
possessed  In  the  fint  place  has  been  Impaired 
by  the  subsequent  acts  of  the  corporations, 
of  which  he  now  complains.  The  terms  and 
conditions  upon  which  the  land  was  deeded 
to  the  association  amply  protect  every  in- 
terest he  has,  and  there  is  no  occasion  for 
taking  this  property  out  of  the  hands  of  the 
owner*,  in  the  absence  ol  any  showing  that 
they  are  doing  anything  to  injuriously  affect 
plaintiff's  rights  or  to  Impair  his  ■eeurl^. 
The  decree  below  Is  affirmed. 


STATE  T.  McNAMABA. 

(Supreme  Oourt  of  Iowa.    Feb.  14.  1896.) 

Ckihinal  I*a.w— Notiob  or  Apfsal. 

Where  the  record  does  not  ahow  any  no- 
tice of  appeal  served,  the  case  will  be  dismissed. 

Appeal  from  district  court,  Webster  coun- 
ty; D.  R  Hlndman,  Judge. 

Milton  Ilemley,  Atty.  Gen.,  for  the  SUts. 

FEB  CURIAM.  The  defradant  was  Indict- 
ed for  a  liquor  nulsnnce,  pleaded  guilty,  and 
appeals.  The  cause  Is  submitted  upon  a  par- 
tial transcript  of  the  record,  from  which  It 
does  not  a^PP^Ai^  f^^y  notice  of  appeal 
was  ever  eer?*^-  The  cause  must  therefore 
be  dlauiigfleA' 
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STATE  AHERIN. 

(Snpraioe  Court  of  Iowa.    Feb.  14.  ISM.) 

An>ea)  from  diatiict  oonrt,  Webster  jwanty; 
D.  B.  Hindman.  Jadge. 

UUton  BmbI^.  Attr.  Oen.,  for  the  Btste. 

PER  CURIAM.  The  defendant  waa  indict- 
ed for  the  crime  of  ouiBance,  pleaded  gailty,  and 
waa  sentenced  to  p&j  a  fine  of  $3(>0  and  costs. 
The  eaae  is  mbmittMl  on  a  partial  transcript  of 
the  record.  It  nowbere  appears  that  any  ap- 
peal waa  taken.  The  cause  mnat  therefore  be 
QisiniMed 


BTATB  T.  BUTLBR. 

(Suprcne  Court  of  Iowa.    Fcb^  14,  ISOdb) 

Appeal  from  dlstrfct  court,  Iowa  conntr;  M. 
J.  Wadflw  Judge 

UUton  Bcmler.  Attr.  Oeu..  for  the  State. 

PGR  CURIAM.  The  appellant  waa  charged 
by  indictment  with  the  crime  of  nuisance,  com- 
mitted bj  maintaining  and  Iteeping  a  place  in 
which  to  keep  and  sell  intoxicating  liquors  In 
Tiolatlcm  of  law,  tnd  by  keeping  and  selling 
therein  such  liqaors  in  Tiolation  of  law.  He 
pleaded  gailty  to  the  charge,  and  from  the  judg- 
ment rendered  on  his  plea  ne  appeals.  The  cnee 
b  submitted  to  us  on  a  transcript  of  the  record, 
without  argument  by  either  party.  We  hare 
examined  the  transcript  with  care,  but  do  not 
find  asT  error  of  which  the  appellant  can  justtr 
complain.  The  judgment  of  the  district  court 
is  affirmed. 


STATE  T.  liODER. 

(Supreme  Court  of  Iowa.    Feb.  14.  18&6.) 

Anpeal  from  district  court  Boiioa  oonntjr;  G. 
W.  Bomham,  Judge. 

MnteB  BemJ^,  Atty.  Geo.,  for  the  State. 

PER  CURIAM.  The  appellant  waa  charged 
Iqr  indictment  with  the  crime  of  nniaance,  com- 
mitted by  maintaining  and  keeping  a  place  in 
which  to  keep  and  sell  intoxicating  liquor*  in 
riolation  of  taw,  and  by  keeping  ana  selling 
therein  audi  liquors  in  Tiolation  of  law.  He 
pleaded  gailty  to  the  charge,  and  from  the  Judg- 
ment roiderea  mi  that  pl«a  he  amteala  This 
eauae  is  eubnUttad  for  our  determination  on  a 
tranmrritrt  of  the  record,  without  argument  by 
either  party-  We  ha»e  n-ad  the  transcript  care- 
fully, Mt  do  not  find  any  error  in  the  proceed- 
ioga  in  the  district  cou~t  The  judgment  of 
that  court  is  therefore  affirmed. 


STATE  T.  LANER. 

(Supreme  Court  of  Iowa.    Feb.  14.  1806.) 

Ai^wal  from  district  court,  Washington  coun- 
ty. 

Defendant  was  conrtcted  of  the  crime  of  sell- 
hig  intoxicating  liquors,  and  appeals  to  this 
coivt.  Affirmed. 

Milton  Remley,  Atty.  Oen.,  for  the  Stata. 

PER  CURIAM.  The  case  in  aubniitted  by 
the  attorney  general  upon  a  transcript  of  the 
record  containing  n  copy  of  the  information,  plea 
of  the  defendant,  and  judgment  of  the  court. 
We  have  examined  the  record,  and  discorered 
ao  error,  and  the  judgment  is  affirmed. 
v.66N.w.no.2— i;j 


BTATB  T.  McGUIRE, 

(Supreme  Court  of  Iowa.    Feb.  14,  1806.) ' 

Appeal  from  district  eo^-t,  Fajette  countf; 
L.  E.  Fellows,  Judge. 

Hilton  Remley.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  This  cause  Is  submitted  to 
UB  npon  a  partial  transcript  of  the  record,  em- 
bracing the  indictment,  record  entry  of  lodg- 
ment, and  notice  of  appeal.  We  hare  exam- 
ined all  of  the  record  before  us,  and.  discorering 
no  error,  the  Judgment  below  is  affirmed. 


STATE  T.  BUSSIMUS. 
(Snpreme  Court  of  Iowa.    Feb.  14,  1806.) 

Appeal  from  district  court,  O'Brien  county; 
G.  W.  WakeCjld,  J-idge. 

Information  ti,i  nuironce  in  keeping  for  sale 
intoxicating  liquors  in  riolation  of  law.  Vt-r- 
diot  of  guuty,  and  a  judgment  thereon,  from 
which  the  defendant  appealed.  Affirmed. 

The  case  was  submitted  by  the  attorney  gen- 
eral on  a  partial  transcript  of  the  record.  *  Ko 
appearance  for  the  appellant. 

PER  CURIAM.  The  evidehce  is  not  In  the 
.record.  The  proceedings  apprar  to  hare  been 
regular,  and  the  record  disdoses  no  errw.  The 
Judgment  is  affirmed. 


STATE  T.  WILTSIE. 
(Supreme  Court  of  Iowa.    Feb.  14,  1806.) 

Appeal  from  district  court,  Kossuth  county; 
IiOt  Thomas,  Judge. 

Defendant  was  mdicted,  tried,  and  conricted 
of  the  crime  of  adultery,  and  appeals  to  this 
court  Affirmed. 

D.  O.  Chase,  for  appellant.  MlltOD  Remley, 
Atty.  Oen.,  for  the  State. 

PER  CURIAM.  The  case  is  submitted  upon 
a  tranacript  containing  a  copy  of  the  indictment, 
plea  of  the  defendant,  instructions  of  tlie  court, 
verdict  of  the  jury,  motion  for  new  trial,  judg- 
ment of  the  CMtrt,  and  notice  of  appeal;  there 
being  no  appearance  for  appellant  We  have 
examined  the  rect^,  and  find  no  error,  and  the 
judgment  Is  affirmed. 


STATE  T.  DANIISLSON  et  al. 
(Snpreme  Conn  of  Iowa.    Feb.  14.  1806.) 

Appeal  from  district  court,  Mills  county;  N. 
W.  Macy.  Judge. 

ludictmeut  for  nuisance.  Verdict  of  guilty, 
and  a  }udf;ment  from  which  the  defendant  ap- 
pealed. Affirmed. 

The  cau.ie  was  submitted  on  a  pnrtlal  tran- 
script of  the  record,  there  being  no  appearance 
for  defendantb. 

PER  CURIAM.  There  Is  nothing  in  the  rec- 
ord to  indicate  but  tliat  the  proceedings  leading 
to  the  judgment  were  regular  and  legal,  and 
the  judgment  is  affirmed. 


STATE  y.  FISHER, 

(Supreme  Court  of  Iowa.    Feb.  14,  1806.) 

Appeal  from  district  court,  Wcbater  coont^; 
S.  M.  Wearer.  Judge. 

Milton  Remley,  Atty.  Gen.,  for  the  State. 
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PBR  curiam.  ThU  caoK  is  anbrnitted  to 
ns  OD  a  transcript  of  the  indictment,  jTidsment, 
and  appeal  bond,  without  argument  for  either 
partf.  It  appears  that  the  defendant  waa  con- 
Ticted  of  the  crime  of  nuieaace,  committed  by 
maintaining  and  keeping  a  place  in  which  to 
keep  for  sale  and  Bell  intoxicating  liauors,  in 
violation  of  law,  and  hy  keeping  ana  aeiliu^ 
therein  such  liquore,  in  violation  of  law.  The 
record  eabmitted  to  us  does  not  ahow  that  an 
appeal  has  been  taken,  and  the  cause  !■  there- 
fore dismiued. 


ROACH  r.  CAMERON. 
(Supreme  Ccort  of  Iowa.    Feb.  12,  1896.) 

LbABB— AtTBRATtOK  BT  PAROL— SUFFIOIBNOT  OT 

EtIDISCB— CH088  -Ex  AM  IN  ATIOS- 
HaRMLESS  Ehror, 

1.  Evidence  that  after  defendant  had  leas- 
ed to  plaintiff  part  of  a  building  to  be  erected,  re- 
serving a  portion  for  hie  own  use,  and  before  the 
completion  of  the  building,  expensive  changes 
were  made  therein;  and  that  defendant  there- 
after used  more  of  the  building  than  was  re- 
served  to  him  in  the  lease;  and  that  plaintiff 
kept  an  account  of  the  s;>ace  occupied  by  defend- 
ant, but  made  no  charge  therein  for  auch  extra 
space,  and  paid  rent  without  deducting  its  val- 
ue, and  made  no  claim  therefor  until  after  the 
end  of  the  term, — will  support  a  finding  that  de- 
fendant occupied  tht  additional  space  under  oral 
agreement  made  at  the  time  of  the  alterations, 
and  in  conrtideration  thereof. 

2.  Error  in  allowing  a  wltnese  to  be  cross- 
examined  on  matters  not  gone  into  on  direct  ex- 
amination was  harmlesK  where  the  testimony 
elicited  related  to  an  undispated  fact. 

Appeal  from  saperior  court  of  Keokuk; 
Henry  Bank.  Jr.,  Judge. 

Action  at  law  on  an  account,  and  to  re- 
cover rent  for  the  use  of  portions  of  a  barn. 
There  waa  a  trial  by  the  court  without  a 
Jury,  and  a  Judgment  for  the  plaintiff  for 
the  amount  of  bis  account.  From  tbat  Judg- 
ment, he  appeals.  Affirmed. 

Parsons  &  Dolan,  for  appellant  James  C 
Davis,  for  appellee. 

ROBINSON,  J.  This  appeal  involves  ques- 
tions ^wlng  out  of  the  claims  of  the  plain- 
tiff for  rent  In  February,  1891,  the  parties 
to  this  action  entered  into  a  written  agree- 
ment, by  which  the  defendant  leased  to  the 
plaintiff  a  part  of  a  building  which  was  to  be 
thereafter  erected  in  the  city  of  Keokuk,  for 
tbe  term  of  one  year  from  the  completion  of 
the  building,  with  the  option  of  extending  the 
term  to  include  three  years.  The  lease  gave 
to  the  plaintiff  the  right  to  use  all  of  the 
building  except  an  office  12  by  14  feet  in 
size,  and  one-half  of  the  basement.  He  was 
to  pay  a  rent  of  $30  a  month,  and  all  gas 
and  water  charges.  The  building  was  com- 
pleted, and  occupied  by  the  plaintiff  for  the 
term  of  29  months.  During  tbat  time  the 
defendant  occupied  one-half  of  the  upper 
floor,  for  wbicb  a  reasonable  rent  would  have 
been  $174.  He  also  used,  during  a  port  of 
the  time,  a  portion  of  the  first  floor  above  the 
basement,  In  wbicb  be  stored  three  sprink- 
lers, a  huggy,  a  sleigh,  and  two  excursion 
cars.   The  reasonable  value  of  the  space  so 


used  waa  about  $95.  The  plaintiff  seeks  to 
recover  for  the  use  of  the  upper  and  second 
floors, 'the  latter  being  the  first  above  the 
basemfut  but  was  not  allowed  anything  on 
account  of  such  use. 

1.  The  defendant  admits  the  making  of  the 
lease  to  which  we  have  referred,  but  claims 
tbat  after  the  building  was  commenced,  and 
before  it  was  completed,  the  lease  was  modi- 
fied by  a  verbal  agreement  under  which  ex- 
pensive changes  In  the  building  as  originally 
planned  were  made,  in  consideration  of  which 
the  defendant  was  to  have  the  right  to  occupy 
the  second  and  third  floors  of  the  building  in 
common  with  the  plaintiff,  and  that  the 
building  was  used  under  the  second  agree- 
ment and  that  the  defendant  la  not  liable 
for  the  rent  in  question.  The  superior  court 
found  tbat  the  claim  of  the  defendant  was 
substantially  correct.  It  does  not  appear  tbat 
formal  plans  and  specifications  were  pre- 
pared, but  there  was  a  rough  drawing,  and  a 
plan  of  the  building  in  all  material  respects 
was  well  settled  and  understood  by  the  par- 
ties when  the  original  agreement  was  made. 
The  first  plan  provided  that  the  stalls  for 
horses  should  be  on  the  first  floor,  and  that 
the  basement  should  not  be  inclosed.  Under 
the  plan  as  changed,  the  basement  was  in- 
closed, and  stalls  made  in  it  for  the  horses. 
A  runway  from  it  to  the  floor  above  was 
made  for  taking  horses  to  and  from  It  to  the 
basement,  and  the  storage  space  in  the  sec- 
ond floor  was  much  Increased.  Changes  were 
also  made  in  the  upper  floor  for  storage  of 
hay  and  grain  for  the  horses,  and  other  im- 
provements not  contemplated  by  the  original 
plan  were  made.  There  Is  much  conflict  In 
the  evidence  in  regard  to  the  effect  of  these 
changes  upon  the  liability  of  the  parties  un- 
der the  original  lease.  The  plaintiff  con- 
t^ds,  in  effect  that  his  rights  were  not  af- 
fected by  them,  and  tbat  he  retained  the 
right  to  use  all  the  building  not  reserved  by 
the  original  agreement;  while  the  defendant 
Insists  that,  in  consideration  of  the  changes, 
be  was  given  the  right  to  use  the  building  as 
he  did  without  charge,  and  without  deduc- 
tions from  the  rent  for  which  the  original 
lease  provided.  Each  party  Is  corroborated 
to  some  extent  by  the  testimony  of  disinter- 
ested witnesses,  the  plaintiff  claiming,  at 
least  one  or  more  witnesses  for  bis  theory 
than  those  who  testified  for  the  defendant 
The  plaintiff  kept  a  record  of  the  use  the  de- 
fendant made  of  the  building,  but  did  not  en- 
ter in  his  book  any  charge  for  that  use.  Nor 
did  he  make  any  claims  upon  the  defendant 
on  account  of  It  until  after  his  lease  was 
terminated,  although  he  paid  the  rent  regu- 
larly as  it  became  due.  This  fact  teadu 
strongly  to  corroborate  the  claims  of  the  de- 
fendant. The  superior  court  was  authorized 
by  the  evidence  to  find  that  the  changes  In- 
vqIy^  considerable  expense,  and  tbat  the 
eg^^eDt  to  modify  the  original  lease,  upon 
*hl  ^tl*®  defendant  relies,  waa  based  upon 
a         ^goi  consideration.    It  Is  clear  that 
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there  Is  not  such  a  lack  of  erldence  in  favor 
of  the  defendant  upon  any  material  Issue  In 
the  case  as  to  authorize  us  to  Interfere  with 
the  Judgment  of  the  superior  court.  On  the 
contrary,  we  are  well  satisfled  that  substan- 
tial Justice  has  been  done. 

2.  The  appellant  complains  of  rulings  made 
by  the  court  which  compelled  htm  to  answer 
certain  questions  asked  on  cross-examination. 
They  did  not  refer  to  anything  concerning 
which  the  plaintiff  had  testified  In  his  direct 
examination,  and  were  not  proper;  but  they 
related  to  matters  in  the  original  plan  of 
the  building,  about  which  there  is  no  dispute, 
and  DO  prejudice  could  have  resulted  from 
the  rulings  which  required  answers.  The 
Judgment  of  the  superior  court  Is  affirmed. 


LONG  T.  VALLEAU  (LONG,  Interrener). 
(Supreme  Court  of  Iowa.    Feb.  12,  1896.) 
KzBCDTiov— Sale— RsoniFnoK— Right  or  Fdr- 

OBASBE  TO  DbBD. 

Code,  I  3089,  provides  that,  where  the 
pmxliaser  at  sheriff's  Bale  "fails  to  pay  the  mon- 
ey when  demanded,  plaintiff  may  elect  to  pro- 
ceed against  him  for  tne  amonnt;  otherwise,  the 
sheriff  shall  treat  the  sale  as  a  nullity,  and  ma; 
•ell  the  property  on  the  same  day,  or  after  a 
postponement,"  as  authorized  elsewhere.  Betd 
thac  where  so  execution  for  $500  was  given  to 
the  sheriff  without  notice  that  it  was  issued  on 
to  appeal  judgment,  from  a  sale  to  satisfy  which 
no  redemption  could  be  had  (Code,  8  3102).  and 
levy  was  made  in  the  belief  that  redemption 
conid  he  had,  on  land  worth  from  $6,000  to  $11,- 
000,  and  sale  was  made  to  one  who  failed  to  pay 
the  price  for  30  days,  when  the  sheriff  accepted 
the  amonnt  of  the  execution,  with  costs,  and  re- 
tiuned  it  as  satisfied,  the  parchaser  waa  not  en* 
titled  to  a  deed  oa  a  snhseqaent  tender  of  the 
amonnt  of  the  bid  (no  election  having  been 
made  by  the  plaintiff  to  sue  the  pnrchaBer), 
«iace  the  sale  was  virtnally  nnlUfied.  and  the 
money  was  not  recrived  by  the  sheriff  for  a  re- 
demption, bnt  to  satisfy  an  outstanding  ezeou- 
tioo  in  his  hands. 

Appeal  from  district  court.  O'Brien  county; 
S.  M.  T^dd,  Judge. 

H.  E.  Long,  for  appellant  Allen  &  Brown, 
for  appellees. 

KINNE,  J.  1.  Mary  A.  Long,  OD  NoTMn- 
ber  21.  1803,  filed  her  motion  in  the  office  of 
the  cleric  of  the  district  court  of  O'Brien 
ronnt7.  Iowa,  against  O.  N.  Norgard,  sheriff 
of  Winneshiek  county,  Iowa,  asking  the  is- 
suance of  a  mandatory  order  upon  said  sher- 
iff directing  him  to  accept  the  amount  of  her 
bid  made  as  hereinafter  set  forth,  and  le- 
qulring  said  sheriff  to  execute  a  deed  to 
certain  real  estate  sold  to  Mary  A.  Long. 
Angle  Valleau,  the  Judgment  debtor,  whose 
land  had  been  sold,  intervened  upon  the  hear- 
ing. The  matter  was  heard  upon  affidavits 
and  documental^  evidence,  and  the  court 
overruled  the  motion  of  M&ry  A.  Long,  and 
taxed  her  with  the  costs  of  the  proceeding. 
8he  appeals. 

2.  Tbe  facta,  stated  briefly,  are  that  on  De- 
"ember  12, 1891,  J.  J.  Iionc  as  admlnlitiatn. 


received  a  Judgment  for  $225  against  Angle 
Valleau.  The  costs  therein  amounted  to  $218. 
An  appeal  was  taken  In  said  case,  and  the 
Judgment  below  was  affirmed  by  tlUs  court 
In  May,  1893.  55  N.  W.  31.  August  21,  1803, 
plaintiff  caused  an  execution  to  be  issued 
upon  said  Judgment,  directed  to  the  sher- 
iff of  Winneshiek  county.  Iowa;  and,  under 
the  direction  of  her  attorney,  said  sheriff 
levied  upon  the  undivided  two-thirds  interest 
of  Angle  Valleau  in  certain  real  estate  worth 
from  siT  to  eleven  thousand  dollars,  and  ad- 
vertised and  sold  the  same  to  Mary  A.  Iiong 
for  $520.90,  the  amount  of  said  Judgment, 
costs,  and  accruing  costs.  The  sheriff,  In  bis 
answer  showing  cause  why  he  should  not  be 
compelled  to  execute  a  deed  to  Siary  A.  Long, 
says  his  understanding  was  that  the  land  was 
to  be  sold  subject  to  redemption,  and  so  he 
levied  on  much  more  property  than  he  other- 
wise would  have  done;  that  he  never  knew 
until  after  the  sale  that  the  execution  was 
issued  upon  a  judgment  from  which  an  ap- 
peal had  been  taken  to  the  supreme  court; 
that  the  land  was  sold  subject  to  redemption; 
tliat  the  land  levied  upon  was  worth  $7,000; 
that  the  sale  occurred  on  September  29, 1893; 
that  tbe  purchaser  paid  nothing  on  tbe  bid, 
and  never  offered  to  pay  anything  until  Oc- 
tober 24,  1883.  when  the  attorney  for  Mary 
A.  Long  tendered  the  money,  and  demanded 
a  deed  which  the  sheriff  refused;  that  on 
October  23,  1893.  Angle  Valleau  paid  to  the 
sheriff  the  amount  due  on  the  execution, 
ccBts,  and  accrued  costs,  and  said  sheriff  re- 
turned  the  execution  satisfied;  that  Mary  A. 
Long,  liaving  failed  to  offer  or  pay  the 
amount  bid  the  sheriff,  declared  the  sale  off, 
and  ignored  her  said  bid,  accepted  and  re- 
ceived said  money  from  said  defendant  An- 
gle Valleau  Intervened,  claiming  to  be  the 
owner  of  the  land  levied  upon;  that  It  was 
worth  $11,000;  that  the  levy  was  wrongful,  un- 
Just,  and  excessive,  and  setting  out  the  fact 
that  she  on  October  23,  1893,  paid  said  sher- 
iff the  full  amonnt  due  on  said  execution,  in- 
cluding costs  and  accruing  costs.  Many  oth- 
er facts  are  recited  in  the  petition  of  inter- 
vention not  necessary  to  be  here  set  forth. 
Issue  was  taken  by  Mary  A.  Txtng  on  the 
facts  stated  In  the  petition  of  intervention, 
and  the  bearing  proceeded. 

This  matter  may  be  briefly  disposed  of 
without  entering  Into  a  discussion  of  the 
many  questions  argued  by  counsel.  This 
record  shows  that  Mary  A.  Long  Is  the  wife 
of  H.  E.  Long,  the  attorney  for  her  In  this 
case.  J.  J.  I^ng,  the  plaintiff,  is  a  brother 
of  3.  E.  Long.  Counsel  claims  that  under 
tbe  provisions  of  Code, .  8S  3101.  3102,  his 
wife  bad  a  right  to  a  deed  to  this  property. 
It  appears  In  this  case  that  the  sheriff  mak- 
ing the  sale  was  not  advised  by  counsel,  or 
otherwise,  that  the  sale  was  to  be  made 
without  redemption,  nor  was  be  advised  that 
the  Judgment  had  been  appealed  from.  He 
therefore  told  parties  representing  the  de- 
fendant In  execution  that  the  property  would 
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be  Bold  subject  to  redemption,  and  it  yraa  In 
tAct  80  Bold.  We  need  not  det»mine  what 
the  effect  of  Bueta  a  proceeding  would  be  up- 
on Angle  VaUean'a  right  to  redeenL  ITnder 
the  ahowing  made  In  this  record.  It  cannot 
be  doubted  that,  had  the  BheiUT  known  that 
the  case  was  one  where  the  property  shontd 
be  Bold  without  redemption,  he  would  not 
have  levied  upon  from  seren  to  eleven  thon- 
Band  dollars  worth  of  real  estate  to  satisfy  a 
claim  and  costs  ac^regatlng  only  $520.00. 
Our  law  provides  that,  "wbere  the  purchas- 
er [at  sherllTB  sale]  &ils  to  pay  the  money 
when  demanded,  the  plaintiff  or  his  attwney 
may  elect  to  proceed  against  falm  for  the 
amount;  otherwise  the  sheriff  shall  treat 
the  sale  as  a  nullity,  and  may  sell  the  prop- 
erty on  the  same  day,  or  after  a  postpone- 
ment as  above  authorised."  Code,  i  8088. 
Hie  only  postponement  which  the  sheriff 
could  make  In  the  absence  of  agreement  be- 
tween the  parties  most  be  made  on  the  day 
of  sale  for  not  more  than  three  days,  and 
but  two  such  postponements  may  be  mode. 
Code,  I  aOS3.  The  facts  are  that  Mary  A. 
I^ng  was  not  present  at  the  sale,  nor  was 
any  one  there  to  act  for  her.  Just  before 
the  sale,  her  husband,  the  attorney  for  plain- 
tiff, wrote  the  sheriff,  instructing  talm  to  bid 
the  property  in.  In  her  name.  If  there  were 
no  other  bidd»s.  This  was  done.  The  next 
day  the  sheriff  wrote  the  attorney  what  had 
been  dme,  uid  demanding  his  costs  and  the 
amount  of  the  bid.  No  money  came,  and, 
after  waiting  for  almost  30  da^  the  sberiff 
accepted  the  amount  due  on  the  execution 
from  Angle  Valleau,  and  returned  the  execu- 
tiim  as  fully  satisfied.  The  next  day  Mary 
A.  Long  tendered  to  the  sheriff  the  amount 
of  h&  bid,  and  demanded  a  deed,  and  the 
tender  was  rejected,  and  the  sheriff  refused 
to  execute  the  deed.  No  such  election  to 
proceed  against  the  pntcfaasers,  as  the  statute 
contemplates,  was  made  1^  the  plaintiff. 
The  bid  liad  not  been  paid.  The  officer  vras 
not  required  to  wait  the  pleasure  of  the  bid- 
der as  to  the  time  she  would  pay.  The  bid- 
der baring  failed  to  pay  the  amount  of  her 
bid,  she  is  in  no  situation  to  eomi^n  or  to 
insist  upon  a  deed  to  the  property.  The 
plaintiff  having  failed  to  elect,  as  required  by 
the  statute,  to  proceed  against  the  bidder, 
and  the  full  amount  of  the  claim  and  costs 
having  been  pa  d,  he  ought  to  be  satisfied. 

We  discover  no  reason  for  assisting  Mary 
A.  Long  to  obtain  title  to  land  worth  from 
seven  to  eleven  thousand  dollora  for  ¥520.90. 
It  is  said  that  the  sheriff  could  not  receive 
the  money  from  Angle  Valleau  as  a  redemp- 
tion, as  she  bad  no  right  to  redeem.  Her 
right  to  redeem  Is  not  in  controversy,  as  the 
monry  was  not  rec^ved  in  redemptitm  i^m 
the  Bale.  The  sale  was  virtually  set  acdde, 
and  the  money  paid.  In  satisfaction  of  the 
amount  due  npon  the  execntlon  in  the  sher- 
iff's hands.  There  sre  other  and  sufficient 
reasons  why  such  a  nie  should  not  be  per- 
mitted to  stand,  which  ws  need  not  now  con- 


sider. Tne  acti<m  of  the  fflstrlet  court  meets 
with  our  approval,  and  its  order  and  Judc- 
ment  Is  afllrmed. 


BRAnN  V.  WISCONSIN  BIDNDElBINa  CO. 
(Supreme  Oonrt  of  Wlsconsfai.   Jan.  28.  1896.) 

CoSTBAOt^-CoSSTSUCTIOS— llBFORM4TIOir— PaKOL 
BviDBHOB— Rsa  JODfOATA. 

1.  A  contract  reciting  that  tiie  first  party, 
in  coDBideration  of  $500  to  him  to  be  paid,  leases 
unto  the  second  party,  for  three  months,  trertaia 
articles;  the  second  party,  in  case  he  should  re- 
turn them  before  the  expiration  of  that  time, 
to  pay  for  the  use  thereof  at  the  rate  of  $200  piT 
month  till  the  return  thereof:  the  second  party  I 
also  baring  the  right,  at  an;  time  before  return-  i 
ing  them,  lo  buy  them  at  a  price  not  exceeding 
$900,— ia  a  lease  with  a  priTilege  of  pnrcbam* 
during  the  term  thereof,  rent  not  to  apply  on 
purchase  price. 

2.  Reformation  of  an  instrament  leasing 
property  with  privile^  to  purchase  dnring  the 
term  at  a  certain  price,  and  open  only  to  the 
coustmctioo  that  rent  should  not  apply  on  pur- 
chase price,  cannot  be  reformed  to  allow  each  ap- 
plication: the  parties  knowing  that  the  words 
which  would  permit  it  were  omitted,  and  con- 
sent of  the  lessee  to  their  omission  having  been 

fAven  on  the  parol  assurance  of  the  lessor  that 
t  ediould  make  no  difference. 

3.  A  contract  teasing  property  at  a  certain 
amount  per  month,  with  privilege  to  purchase 
during  the  tern:  at  a  price  'not  exceeding  $900," 
which  merely  gives  the  right  to  purchase  at  $900, 
with  a  suggestion  tliat  the  lessor  might  coneent 
to  take  less,  does  not  admit  of  parol  evidence  to 
show  a  contemporaneous  agreement  that  in  caac 
of  purchase  the  rent  should  be  applied  on  the 
purchase  price,  within  the  rule  that,  where  only 
part  of  a  contract  is  reduced  to  writing,  the  re- 
mainder may  be  proved  by  parol. 

4.  In  an  action  to  reform  a  contract  to  give 
it  a  certain  meaning,  plaintiff  claiming  that, 
through  frand  or  mistaka.  a  matoial  part  was 
not  inserted  in  the  writing,  judgment  was  ren- 
dered for  defeodact,  the  court  remarking  at  the 
time  that  the  meaning  of  the  contract  would 
not  be  changed  by  granting  the  prayer.  HM 
that  such  remark,  not  being  part  of  the  judg- 
ment, would  not  be  res  Judicata  in  an  atAion  on 
the  contract  as  written. 

Appeal  from  superior  conr^  HUwaukee 
county;  J.  0-  Ludwig.  Judge. 

Action  by  Jacob  M.  Bmun  against  tbe  Wis- 
consin Rendering  Company.  Judgment  for 
plaintiff.    Defendant  appeals.  Affirmed. 

On  the  24tb  day  of  June.  1802,  pUtintUT  and 
defendant  entered  into  a  written  contract, 
wliereby  tbe  parties  agreed  as  follows: 
"The  said  first  party  (plaintiff].  In  consldeni' 
tion  of  tbe  sum  of  $B00  to  him  to  be  paid, 
does  hereby  lease  unto  said  sec<Hkd  party,  for  a 
term  of  three  months,  from  June  34,  1802: 
ten  cars  and  2,300  feet  of  track.  Should 
said  second  party,  however,  return  satd  cars 
and  track  before  tbe  expiration  of  the  said 
three  months,  they  are  to  pay  for  the  use 
thereof  at  the  rate  of  $200  per  month  tram 
the  commencemrait  thereof  to  tiie  time  of  the 
return  of  said  cars  and  track;  said  can  not 
to  be  returned  before  sixty  days.  Said  sec- 
ond party  also  has  the  right,  at  any  time  be- 
fore returning  said  cars  and  track,  to  buy 
the  entire  outfit,  nt  a  price  not  to  exceed  the 
sum  of  $900."  The  promrty  referred  to  was 
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d«llTered  to  the  defendant  nnd«r  tldi  con- 
tract  and.  after  mlng  the  same  for  some 
Icn^b  of  Ume,  It  took  the  ben^t  of  the  op- 
tion to  purchase,  by  Dotifylng  plaintiff  to 
that  effecL  Thereupon  defendant  claimed 
that  all  payments  that  had  been  made  for 
rent,  of  which  there  were  sereral,  riionld  be 
applied  as  part  of  the  purchase  money.  De- 
fendant claimed  that  snch  was  the  contract, 
and  that  It  was  through  fraud  or  mistake 
that  It  waa  not  so  stated  In  tlie  writing,  and 
on  this  theory  an  action  was  brought  In  the 
circuit  court  for  HUwanfcee  county  to  reform 
the  contract.  The  result  of  such  action  was 
that  Judgment  was  rendered  In  taror  of  the 
defendant  in  that  action  (plaintiff  here). 
The  trial  Judge  remarked  at  the  time  that 
the  meaning  of  the  contract  would  not  be 
changed  by  granting  the  application  to  re- 
form It  according  to  the  pisyer  of  the  com- 
plaint This  action  was  brought  to  recover 
for  the  use  of  the  property  for  24  days,  and 
a  recovery  on  the  contract  for  purchase 
money,  on  tlie  the<»y  that  defiendant  Is  not 
entitled  to  have  the  rent  applied  thereon. 
Defendant  by  answer,  set  up  the  facts  ^as 
claimed  by  it  in  respect  to  the  makhig  of 
the  contract  claimed  that  the  contract 
should  be  construed  as  allowing  the  rent  to 
be  applied  on  the  purchase  money,  or  that  it 
shonld  be  reformed  In  order  to  so  provide, 
also  set  up,  by  way  of  counterclaim,  the  re- 
sult of  the  action  brought  to  reform  the  con- 
tract Judgment  was  rendered  in  favor  of 
the  plaintiff,  Aram  which  tills  appeal  was 
taken. 

PleUng  ft  KUllHa  and  C.  H.  Van  AlstiQe, 
for  appelant  Tomer,  Bloodgood  &  Kem- 
per, for  reapoiMleni. 

MABSHALli,  J.  (after  stating  the  facta). 
There  are  sereral  qnestloiu  resented  on 
tiila  appeal,  which  will  be  considered  In  their 
order. 

1.  The  first  error  assigned  Is  that  the  court 
erred  In  tlie  constmctlm  of  tiie  contract.  In 
that  It  waa  not  found  that  defendant  was 
pntitied  to  have  the  payments  tor  rent  ap- 
plied on  the  purchase  money.  In  construing 
a  contract  It  must  be  observed  that  while  the 
office  of  Judicial  conatruction  is  to  give  ef- 
fect to  the  intention  of  the  parties,  and  that 
words  and  sentences  should  be  so  construed 
ss  to  Butoerve  such  Intention  (Johnson  v.  In- 
surance Ckk,  38  Wis.  87;  Welsegw  v.  Wheel- 
er. 14  Wis.  101;  Jacobs  v.  Spalding,  71  Wis. 
177.  86  N.  W.  a08),  this  does  not  mean  that 
Tlolence  may  be  done  to  the  words  the  par- 
ties see  fit  to  employ,  bat  only  that  It  is 
the  duty  of  courts  to  look  at  the  whole  and 
every  part  of  the  contract  ftud.  to  give  that 
construction  to  It  wfalcb  will  make  it  ef- 
fectual to  carry  out  the  real  Intention  of  the 
parties  so  far  as  the  words  they  see  fit  to 
employ  will  permit  without  dtdng  violence 
to  the  rules  of  language  or  the  rules  of  law. 
Applying  this  to  the  contract  before  us,  the 


eonfdnslon  is  easily  reached  that  the  con- 
straetion  given  to  It  by  the  trial  court  is  cor- 
rect. It  is  as  clearly  a  lease  of  the  property 
for  a  rental  of'  $200  per  month,  with  the 
privilege  of  purchasing  the  same  at  any  time 
during  the  period  named  at  |000,  as  English 
words  can  make.it;  and  any  other  construc- 
tion would  do  violence  to  the  language  the 
parties  saw  fit  to  use. 

2.  It  is  further  claimed  that  If  the  con- 
struction contended  for  by  defenibmt  Is  not 
correct,  then  the  contract  should  be  reformed. 
This  court  has  repeatedly  hdd  that  written 
contracts  cannct  be  reformed  except  upon 
most  positive  and  aatlsfiictory  evidence,  show- 
ing fraud  or  mistake  In  nmimltting  the  agree- 
ment to  writing;  that  Is,  mistake  of  one  par- 
ty, and  fraud  of  the  other,  or  mutual  mis- 
take. Newtcm  v.  HoUey,  6  ^Hs.  502;  Lske 
V.  Meacbam,  13  Wis.  865;  Harrison  v.  Bank, 
17  Wis.  340;  Feiy  v.  Pfelirer,  18  Wis.  510; 
Blanufbcturittg  Oo.  v,  langworthy,  Id.  444; 
Ijcdyard  v.  Insurance  Co..  24  Wis.  The 
proof  must  be  plain,  convincing,  and  beyond 
reasonable  controvoisy  that  by  fraud  or  mis- 
take, the  true  contract  wss  not  expressed  in 
the  writing  (Blake  Opera-House  Oo.  v.  Home 
Ins.  Ca.  73  Wis.  667,  41  N.  W.  SOS);  that  Is, 
as  api^ed  to  this  case,  a  mistake  in  omitting 
somettiing  whi<A  the  parties  intended  to  have 
insoted,  or  something  which  was  In  fact  a 
part  of  the  agreanent,  and  which  it  was  sup- 
posed was  contained  in  the  writing  when  it 
was  signed  and  delivered,— not  a  mistake  of 
Judgmait  in  that  one  par^  relied  upon  the 
mmtempwary  pand  agreement  of  the  other. 
Instead  of  Inristing  upon  its  being  reduced  to 
writing.  Tlie  latter  appears  to  be  the  mis- 
take in  thb  case,  if  there  was  any  mistake. 
Both  parties  knew  that  the  words  were  omit- 
ted, (living  the  most  fiivorable  effect  to  de- 
fendant's evidence,  consent  was  given  to  tiie 
omission  upon  the  promise  made  that  snch 
ondssion  should  make  no  difference.  For  this 
kind  of  mistake  the  law  affords  no  remedy. 
It  was  a  mere  simultaneous  parol  agreement 
^Ich  cannot  be  resorted  to  to  vary  or  cantnd 
tiie  written  Mmtract  It  follows  that  the 
court  rightly  refused  to  grant  that  part  of  the 
relief  prayed  t<a  a^ng  a  reformation  ot  the 
contract 

3.  It  Is  furUier  claimed  that  the  court  erred 
In  not  finding  that  the  written  c<mtract  was 
modified  by  a  subsequent  oral  contract.  It 
must  be  conceded,  as  claimed  by  appellant 
that  a  written  contract  may  be  modified  by 
a  subsequent  parol  agreement  without  any 
new  consideration  to  support  It  (Lyndi  v. 
Henry,  75  Wis.  631,  44  N.  W.  SS7):  but  the 
trouble  In  this  case  is  that  the  evidence  whol- 
ly foils  to  show  OBJ  snch  sulnequent  agree- 
ment. The  very  theory  upon  which  tiie  ac- 
tion was  brought  In  the  superior  court  to  re- 
form the  contract  and  that  the  claim  for  ref- 
ormation was  made  in  this  case,  Is  consistent 
only  with  the  theory  that  the  agreement  whidi 
appellant  seete  to  show  was  contemporaneous 
with  the  written  contract,  not  subsequent  to 
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It,  and  tbat  is  strictly  4n  accordance  vlth  the 
erldence.  Polabeck,  tme  of  the  offlcen  ta  the 
defendant, '  testified  that  the  conTeraatlon 
about  applying  the  rent  paid  'as  parchase  mon- 
ey In  case  the  optlmi  was  accepted  waa  b^we 
the  contract  waa  delivered.  Fred  C  OrosB, 
also  an  officer  of  the  defend^t.  testified  that 
the  conTersatton  at  the  time  the  contract 
was  written  and  signed.  Charles  Freidrldi, 
the  secretary,  and  the  one  who  wrote  the  con- 
tract, testified  that  the  matter  was  talked  orer 
at  the  time  of  the  making  ct  the  contract; 
that  the  ronark  about  having  the  payments  of 
rent  ai^dy  on  the  parchase  mon^  was  aft^ 
the  writing  was  signed,  and  before  It  was  de- 
livered. The  evidence  was  all  one  way  on 
the  subject  Hence  the  written  cuitract 
must  be  held  to  extlngolsh  the  pand  agree- 
ment If  one  was  made,  and  to  ezpreas  the 
final  Intention  of  the  partlea,  unless  the  facts 
bring  the  case  within  some  ctf  the  ezceptiona 
to  the  general  rule  that  pand  evidence  cannot 
be  admitted  to  vary  a  written  contract.  Whit- 
ing V.  Oould.  2  Wis.  552;  WUllams  v.  Slaught- 
er. 3  Wis.  847. 

4.  It  Is  further  claimed  that  the  case  comes 
within  the  rule  that  where  only  a  part  of 
the  contract  was  reduced  to  writing,  It  Is 
competent  to  prove  by  parol  that  part  that 
rests  In  pared,  under  the  role  referred  to,  but 
not  applied,  In  Hubbard  t.  Marshall,  50  Wis. 

u  N.  W.  497.  Appellant  aaks,  on  this 
branch  of  the  case,  to  have  force  given  to  the 
text  that  the  purchase  price  ot  the  property 
was  not  fixed  by  the  writing,  but  left  to  be 
thereafter  determined.  But  we  think  the  use 
of  the  words  "not  exceeding  SdOO"  means  no 
more  than  that  the  "purchase  price,"  strictly 
so  called,  should  not  be  more  than  the  price 
named.  It  auggestB  only  that,  while  circum- 
stances might  arise  whereby  the  vendor  would 
CMisent  to  take  leas,  the  vendee  might  at  any 
time  within  the  period  named  have  the  prop- 
erty at  the  price  mentioned.  The  rule  that 
appellant  Invokes  applies  to  a  case  where  an 
entire  verbal  contract  tn  part  performance 
only  has  been  reduced  to  writing  (Wbart  Bv. 
i  1015;  Hope  v.  Balen.  68  N.  Y.  382;  Chaphi 
v.  Dobson,  78  N.  Y.  75);  or  where  there  was  a 
distinct  contemporaneous  parol  agreement 
and  one  of  the  parties  seeks  to  make  use  of 
the  written  agreemoit  for  purposes  Inconsist- 
ent with  the  parol  agreement,  under  such  cir- 
cumstances as  would  rend»  such  use  fraudu- 
lent (Jutllard  V.  ChatTee,  92  N.  Y.  529;  Mar- 
tin V.  Pycroft  2  De  Gex.  M.  &  G.  7S5;  Jervis 
V.  Berridge,  8  Cb.  App.  351).  But  the  rule  Is 
not  so  broad  as  to  allow  parol  proof  of  mere 
contemp<»Tineoua  stlpulationB  or  eonditlons; 
the  vrritlQg  being  the  agreement,  and  not  a 
mere  part  performance  or  incident  of  it  Un- 
der such  circumstances,  the  proof  of  such 
contempwaneousiy  agreed  upon  conditions  or 
BtipulatJons  would  operate  merely  to  vary  the 
terms  of  the  writing,  and  must  be  barred; 
otherwise,  the  salutary  rule  that  parol  evi- 
dence cannot  be  admitted  to  alter  or  vary  a 
written  instrument  nor  annex  thereto  any 


cmdltlons  sot  appearing  in  tlie  contract  tliat 
haa  hoea  so  long  establlabed  as  not  to  be  open 
to  discussion,  irould  be  wholly  swaBowed  up 
in  the  exception.  What  la  hen  claimed  Is 
tluit  defendant  should  have  been  allowed  to 
establish  as  a  &9t  that  an  Important  con- 
dition of  the  agreement  waa  omitted;  dut  Is. 
that  in  case  d  tlie  purchase,  the  rent  paid, 
upon  the  accei»tance  of  the  t^tion  to  purchase, 
should  be  therein  converted  Into  purchase 
mon^,  and  applied  on  the  price  of  f90n. 
This  Is  not  allowabte  under  any  authority 
with  which  we  are  familiar,  exoeftt  In  cases 
which  entitle  the  party  to  a  lefoimatlfHi  of 
the  contract  itself;  and  such  a  case  is  not 
here  presented,  as  heietttfore  stated. 

6.  The  remark  made  by  the  presiding  Judge 
expressing  a  reaacm  for  dismlsiring  the  com- 
SSaSnt  in  the  action  to  reform  the  omtract  is 
not  under  the  circumstances,  res  adjudicata 
in  plaintiff's  favor  on  the  questl(»i  of  the 
proper  Mmstnictlon  of  the  writing.  That 
question  was  not  within  the  Issues  made  liy  the 
pleadinga  Ai^ellant  then  claimed  that 
through  fraud  or  mistake,  a  material  part  of 
the  agreement  waa  not  Inserted  In  the  writ- 
ing. On  this  lie  fiilled.  and  judgment  was 
rendered  against  him.  A  Judgment  is  con- 
clusive only  as  to  that  which  wss  in  issue. 
Murphy  v.  Farwetl,  9  Wis.  102;  Hagan  v. 
Casey.  30  Wis.  553;  Pfennig  v.  Griffith,  28 
Wis.  6ia  Reasons  given  In  tha  course  of  a 
trial  for  an  wder  or  Judgment  not  cootained 
or  referred  to  in  such  Judgment  or  order,  are 
not  res  adjudicata.  Robinson  v.  Railway  Co., 
64  Hun,  41,  18  N.  Y.  Supp.  728;  Harmon  v. 
Auditor  of  Public  Accounts.  123  IlL  122.  13 
N.  B.  161;  Glrardin  v.  Dean,  49  Tex.  248; 
Oreatbead  v.  Bromley,  7  Term  B.  456;  Bar- 
rett v.  Fallhig.  8  Or.  152.  Neither  can  evi- 
dence of  such  reasons  be  given  to  vary  the 
effect  of  such  Judgment  ss  It  appears  tq>on  its 
fiace,  If  Inconsistent  with  Qte  record.  Bobin- 
son  V.  Railway  Co.,  supra;  Agan  t.  H^.  30 
H'un,  694;  Steam  Packet  Ca  v.  Sickles,  5 
WaU.  693. 

The  Judgment  at  the  superior  ooort  la  af- 
flrmed. 


YANISH  V.  PIONBEB  FUEL  CO. 
(Supreme  Court  of  Miaoesota.    Feb.  7,  1896.) 

INSOLVBNT  CORPORI.TION  —  A&SIOMMINT —  8ka,L — 

Pkbperbxcbb — Actios  to  Set  Asidb — Jubt 
Trial— Dbscriptiok  or  Crsditors. 

1.  The  case  of  Tripp  v.  Bank,  48  N.  W.  00. 
41  Minn.  400,  followed,  to  the  effect  that  the 
insolvent  law  of  1881  Is  ajvUcable  to  private 
corporations, 

2.  The  deed  of  Basignment  nnder  the  insol- 
vency law  was  signed  bj  the  president  and  sec- 
retary of  the  (*on>oration.  nnder  its  oonmrate 
seal  Eeld,  Uiat  the  presence  of  the  seal  gave 
rise  to  a  prima  facie  presamotion  that  It  was 
affixed  b?  the  proper  anthori^. 

3.  The  primary  object  of  uie  insolvency  law 
of  1881  is  a  fair  and  honest  division  of  the  in- 
solvent's nnexempt  property  among  his  cre^Iit- 
ors,  and  passive  as  well  ss  active  fraodnlrat 

?>references  are  forbidden.  Yanish  v.  Fuel  Cti, 
Mhm.)  82  N.  W.  387.  followed. 
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4.  Where  the  assignee  In  iunlTencr  brings 
an  action  to  set  aside  an  execation  sale,  and  to 
cancel  the  record  of  the  sheritTB  certificate  there- 
of. Dptm  the  grounds  that  the  judgment  and 
Mle  uierennder  conatitnted  a  preference  permit- 
tcil  by  the  insolvent  in  favor  of  one  of  its  cred- 
itors, Md,  that  in  sach  case  the  defendant 
was  not  entitled  to  a  Jtiry  trial;  that  the  girt 
of  the  action  was  to  remove  a  cload  resting  np- 
oo  the  title,  and  thna  make  the  property  avail- 
able as  assets  for  the  payment  ox  the  Insol- 
vent's creditors. 

5.  A  deed  of  assignment  in  insolrency, 
which  in  terms  assigns  all  of  the  unexempt 
property  of  the  insolvent  for  the  equal  benefit 
of  all  his  creditors  who  shall  file  releases  of  their 
demands  against  the  debtor,  ia  luffident,  al- 
thoo^  the  phrase  "bona  fidr'  ta  not  contained 
therein. 

(Syllabua  by  the  Oovrt.) 

Appeal  from  district  conrt.  Bamaey  ■  coun- 
ty;  WllUam  LonlB  KeiOy,  Judge. 

Action  by  Edward  YaoMi,  aarignee  of  tbe 
St  Paul  Electric  &  Gonatnictlon  Company, 
against  tbe  Pioneer  Pud  Company,  to  net 
aside  a  preference.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

Jones  ft  McHurran,  for  appellant  O.  E. 
Holman,  for  respondent 

BUCK,  J.  The  plaintiff  la  the  assignee  of 
the  St  Paul  Electric  Mtannfactnring  ft  Con- 
struction Company.  The  proceedings  were 
had  under  chapter  148,  Iiawa  18S1,  and  Its 
amendments.  The  defendant  on  the  IStb 
day  of  October,  1883,  obtained  a  Judgment 
by  defiinlt  against  tbe  insolTent  for  tbe  sum 
of  11374.48,  and  this  action  Is  brought  to  aet 
It  aside,  as  a  preference  giren  to  one  of  tbe 
Insolvent's  creditors.  The  InsolTent  com- 
pany vas  a  corporation  organised  under  the 
laws  of  this  atato,  and  was  engaged  In  tbe 
business  of  manutecUiring  dectric  lisfiA  and 
power,  and  furnishing  the  same  to  Ita  pa- 
trons. The  suit  was  commenced  against  the 
company  Septemb^  25,  1808,  by  aarrice  of 
Bummotts  and  complaint;  but  the  complaint 
was  not  filed  until  the  17th  day  of  October, 
1803,— one  day  prior  to  the  entry  of  judg- 
ment On  the  27th  day  of  October,  1883,  the 
electric  etunpany  made  an  assignment  for 
the  benefit  of  Its  creditors,  and  tbe  deed  of 
assignment  was  filed  the  next  day  In  the 
office  of  the  clerk  of  the  district  court  of 
Ramsey  county.  On  tbe  27tb  day  of  Octo- 
ber. 1893,  the  defendant  <»used  an  execution 
to  be  issued  upon  its  Judgment;  and  the  sher- 
iff of  Ramsey  county  levied  upon  the  real 
estate  of  the  InsolTent,  and  on  the  28th  day 
of  December,  18E^  sold  tbe  same  to  this  de- 
fendant, and  executed  and  dellTcred  to  it  a 
certificate  of  sale,  wblcta  was  duty  record- 
ed. Before  the  second  trial  of  this  action 
the  parties,  by  permission  of  tbe  court,  en- 
tered into  an  arrangement  whereby  tbe 
plaintiff  deposited  in  a  St  Paul  bank  a  sum 
of  money  suttlcieDt  to  cover  tbe  defendant's 
claim,  and  tbe  defendant  duly  quitclaimed 
all  Its  lien  and  claim  upon  tbe  real  estate 
of  tbe  InsolTent,  and  tbe  parties  further 
agreed  that  the  deposit  In  bank  should  abide 
the  result  of  this  action. 

I 


We  are  asked  by  the  defendant's  counsrt 
to  review  and  oTerrule  the  case  of  Tnpp  v. 
Bank,  41  SUnn.  400.  48  N.  W.  60,  holding 
that  the  insolvent  law  of  1881  (chapter  148> 
Is  applicable  to  private  corporations.  No  ao- 
thorlty  la  cited,  and  no  good  reason  su^Eest- 
ed,  for  our  doing  so.  We  will  state,  how- 
ever, that  as  a  private  corporation,  at  com- 
mon law,  could  assign  Ite  property  In  trust 
for  the  payment  of  its  debts,  and  could  ex- 
ercise that  right  to  the  same  extent  and  In 
the  same  manner  as  a  natural  person,  unless 
restricted  by  its  charter  or  some  statutory 
provision,  and  make  preferences,  if  It  saw 
fit  to  do  so,  we  think  It  a  wise  policy  which 
brings  those  corporatlous  within  tbe  limi- 
tations, restrictions,  and  prirllegea  of  the 
insolTent  law  of  1881.  The  language  of  that 
law  is  broad  enough  to  Include  private  cor- 
pcnmtlons,  and,  as  their  rigbt  to  make  such 
an  assignment  under  It  has  been  repeatedly 
recognized  by  this  court.  It  sbonld  no  longer 
be  deemed  an  open  question. 

It  is  also  contended  by  the  ^pellant  tuat 
the  deed  was  unauthorized  by  the  stock- 
holders or  directors  of  the  InsolTent  corpo- 
ration. The  complaint  alleges  that  the  deed 
of  assignment  was  duly  made  by  the  corpo- 
ration for  the  benefit  of  its  creditors,  and 
this  deed  was  admitted  in  evidence,  and 
shows  that  It  was  signed  by  the  president 
and  secretary  of  the  corporation  under  its 
corporate  seal,  and  that  It  was  duly  acknowl- 
edged before  a  notary  public  The  presence 
of  the  corporate  seal  gave  rise  to  a  prima  fa- 
cie presumption  that  It  waa  affixed  by  the 
proper  authority.  4  Am.  ft  Eng.  Bnc  Law, 
243.  244,  and  cases  there  cited. 

The  trial  court  found  the  following  facts 
in  the  case,  and  they  are  amply  sustained  by 
the  evidence:  "That  said  St  Paul  Electric 
Manufacturing  ft  Construction  Company,  and 
all  its  officers,  and  particularly  said  Heniy 
Martin,  who  waa  then  secretary  of  said  cor^ 
potation,  and  had  sole  charge  of  the  bdoks 
and  accounts  of  said  con>omtion,  wdl  knew 
at  the  time  tbe  aummons  and  comidatnt  was 
served  in  the  action  wherein  said  defendant 
herein,  the  Pioneer  Foel  Company,  waa  plain- 
tiff, and  said  St  Paul  Electric  Manufacturing 
ft  Ccmstmction  Company  was  defoidant,  that 
said  St.  I^ul  Electric  Manufacturing  ft  Con- 
struction Company  waa  then  insolvent  and 
that  said  debt  sued  on  was  due,  and  that  it 
had  no  bona  fide  defoise  to  said  actifm,  and 
that  Judgment  would  be  taken  against  said 
St  ^ul  Electric  Manufacturing  ft  Gonstmo- 
tion  Company  in  favor  of  said  Pioneer  Fuel 
Company,  as  in  said  summons  stated,  and 
that  nevertheless  said  St.  Paul  Electric  Man- 
ufacturing ft  Construction  Company,  and  Ite 
officers  and  directors,  willfully  faUed  and  neg- 
lected to  take  any  steps  towards  and  to  make 
an  assignment  of  its  property  for  the  benefit 
of  all  Ite  creditors  until  after  the  Judgment 
was  entered  In  said  action  aboTe  described, 
and  that  said  Pioneer  Fuel  Company  obtain- 
ed whatever  preference  which  the  entry  of 
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BCld  judgment  gare  It  over  the  otber  credltora 
of  tbe  Bald  St.  Paul  Electric  ManntectorlDg 
&  Oonatructlon  Companr,  aboT«  named,  Mde- 
ly  by  reason  of  tbe  willful  failure  and  n^Iect 
of  aald  St  Fanl  Blectric  Manufacturing  & 
OonstmctloD  Company  to  so  assign  Its  prop- 
er^ as  it  might  have  done;  that  said  St.  Paid 
Electric  Manufacturing  A  Oonstnictlon  Com- 
pany, and  all  Its  offlcera,  Intended,  by  reason 
of  tbe  facts  berelnbefore  found,  that  said 
Pioneer  Fuel  Oompany  should  obtain  and 
have,  by  tbe  entry  of  tbe  judgment  afwesald 
in  Its  faTor,  an  undue  and  unlawful  prefer- 
ence over  all  the  other  creditors  of  said  St. 
Paul  Electric  Manufacturing  Oompany;  and 
said  Ploneor  Fud  Oompany,  by  reason  <tf  Its 
action  in  the  pranlses,  wdl  knowing  at  the 
time  said  action  was  begun,  and  also  when 
said  Judgment  was  entered  that  said  St  Paul 
Blectric  Mannf actorfng  &  OonstmctJon  Oom- 
pany was  insolvent  intended  thereby  to  ob- 
tain such  preference  orer  aald  other  cred- 
itors." Applying  to  these  facts  the  test  adopt- 
ed in  tbe  action  between  the  same  parties  (62 
N.  W.  887),  the  insolrent  oompany  must  be 
deemed  to  have  suffered  judgmoit  to  be  en- 
tered i^lnst  It  for  the  purpose  of  giving  a 
Inference  to  the  defendant  over  Its  other 
creditors.  This  it  Is  not  permitted  to  do,  ei- 
ther by  an  acdvs  participation  In  proceedings 
which  glre  a  preference,  or  by  remaining  pai- 
sire,  and  permitting  other  creditors  to  suc- 
ceed in  obtaining  a  prefwence.  Tlie  Insol- 
vency law  has  for  Its  primary  object  the  fair 
and  honest  division  among  creditors  of  tbe  In- 
solvent of  his  nnexempt  assets,  and  foitilds 
passive  as  well  as  active  fraudulent  prefer- 
ences. This  question  is  so  fully  discussed  in 
the  opinion  rendered  in  the  former  aiVMl 
that  we  need  not  enlarge  upon  It. 

The  next  question  arises  upon  the  right  of 
the  defendant  to  a  jury  trial.  This  actkn 
was  not  brought  for  the  recovery  of  money 
only,  or  of  spedflc  real  or  penonal  property. 
Title  to  the  real  estate  in  question  passed  to 
tbe  respondent  by  virtue  of  the  deed  of  as- 
signment, and  the  defendant's  Judgment  and 
Its  sale  of  tbe  property  under  the  execution 
issued  on  the  Judgment  constituted  a  cloud 
upon  the  respondent's  title  to  the  property; 
and  he  bad  a  right  to  Invoke  the  equitable 
power  of  the  court  to  remove  the  cloud  of  an 
apparent  lien  of  the  judgment  set  aside  the 
sheriff's  sale,  and  cancel  the  sheriff's  certifi- 
cate. Such  an  action  Is  not  triable  by  a  Jury, 
Although  the  practical  result  would  be  the  re- 
covery of  tbe  property,  yet  the  gist  of  tbe  ac- 
tion Is  to  get  rid  of  a  cloud  resting  upon  the 
title,  and  thus  make  the  property  available  as 
assets  for  the  payment  of  the  InscAvent's  cred- 
itors. 

Appellant  also  contends  that  the  trial  court 
erred  In  excluding  the  evidence  of  the  secre- 
tary of  the  insolvent  company  as  to  whether 
he  intended  to  give  the  defendant  a  prefer- 
ence by  not  putting  fn  an  answer  to  tbe  com- 
plaint of  tbe  defendant  in  Its  suit  against  the 
Insolvoit   Ooncedlog  that  this  was  ems.  It 


was  cured  by  the  subsequent  evidence  of  the 
same  witness,  given  without  objection,  to  the 
effect  that  he  had  no  Intent  either  way  upon 
the  subject  This  evidence  was  not  contra- 
dicted }sy  any  oral  testimony.  Thus,  tbe  ap- 
pellant bad  all  the  benefit  of  the  witness'  tes- 
timony upon  the  subject  which  it  was  possi- 
ble for-It  to  have  secured,  even  If  it  had  been 
previously  admitted.  But,  If  he  had  no  ac- 
tive intent  one  way  or  the  other,  such  paa- 
slveness  upon  his  part  could  not  of  Itself, 
overcome  the  Intentional  preference  which 
might  be  properly  Inferred  from  his  acts,  and 
which,  unexplained,  constituted  a  preference. 
It  is  the  results  which  flow  from  an  Insol- 
vent's acts  by  which  he  Is  to  be  judged  as  to 
bis  intended  preference,  as  well  as  by  his 
silence  when  be  ought  to  speak,  or  by  his 
open  assotion  of  Intent  Uls  acts  may  belle 
his  asserted  Intention,  and  be  more  potent  al- 
tfaou^  testimony  as  to  hla  Intent  Is  admissi- 
ble. See  Penney  v.  Baugan  (Minn.)  63  N. 
W.  728. 

Another  point  raised  by  tbe  appellant  Is 
that  the  deed  of  assignment  does  not,  in 
terms,  make  an  assignment  of  all  of  his  un- 
ex«npt  property  tor  the  equal  ben^t  of  aU  his 
bona  flde  creditors  who  shall  file  releases  of 
their  demands  against  the  debtor,  as  pro- 
vided by  the  amendment  to  the  insolvent  law. 
Gen.  Laws  1890,  c  66.  The  deed  of  assign- 
ment Is  for  tbe  benefit  of  all  creditors,  to  be 
paid  to  full.  If  there  are  sufficient  funds. 
This  would  include  bona  fide  creditors,  and 
frauduloit  creditors  should  not  be  allowed 
their  claims.  In  any  event  The  phrase  "bona 
flde,"  to  the  amendment  of  1885,  does  not  add 
anythhig  to  the  law  as  It  existed  before  the 
passage  of  that  amendment  Other  questlouB 
are  raised  by  the  assignment  of  errors,  which 
we  have  carefully  examined,  but  consider 
them  without  merit  and  the  judgment  of  the 
trial  court  Is  affirmed. 


CLOU6H  et  aL  v.  MISSISSIPPI  ft  R.  R, 

BOOM  00.> 
(Supreme  Court  of  Minnesota.    Feb.  6,  1886.) 
Booh  Fbes — Libit — Lobs. 

The  plaintiffs  contracted  to  sell  to  C.  & 
Co.,  and  deliver  at  the  limita  of  defendant's  boom 
a  quantity  of  logs.  Plaintiffs  delivered  the  logs 
at  the  limits  of  defendant'i  boom,  but  retained 
the  ownership  of  the  marks  of  record  in  their 
own  name,  bf  Becurity  for  the  purchase  money, 
which  atill  remains  unpaid.  The  defendant  un- 
der its  charter,  took  posaesalon  of  the  logs  and 
drove  them  to  MinneanoliB,  where  it  turned  out 
and  delivered  pait  of  tliem  to  tbe  vendees,  0.  & 
Co.,  and  extended  to  them  the  time  of  payment 
of  its  boom  cbarffeB,  by  taking  their  time  notes 
for  the  amount,  wbldi  also  remain  unpaid.  Tbe 
defendant  now  claims  a  lien,  paranuunt  to  plain- 
tiffs' ricbts,  n^n  the  logs  having  the  same  marks 
remaintug  in  its  buom.  for  its  boom  charges  for 
the  logs  dolirered  to  C.  &  Ca  Beld,  that  the 
lien  ^as,  as  to  plaintiila,  released  by  defendant's 
grantiiig  extension  of  time  to  C.  &  Co.,  that 
0,  ^  Go.  and  plaintiffs*  Interests  in  the  logs  oe* 

1  ^^heailug  deaied. 
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cn^ed  fbe  rdatlon  of  prfnctpal  and  surety  for 
defendant*!  boom  fees;  C.  &  Co,  beln^  the  prin- 
cipal debtor*,  and  the  logs  the  raretr.  Also, 
that  defendant  was  cbarseable  with  notice. 
the  records,  of  plalotUfs'  interest  in  the  logs. 
(Srllabus  by  the  Coort) 

Appeal  from  district  coart,  HeEmepin  conu- 
xj;  HeiuT  C.  Belden,  Judge. 

Action  by  D.  M.  Clougb  and  others  against 
the  MlsBfsslppi  &  Rum  River  Boom  Company. 
From  a  Jadgment  for  defendant,  plaintiffs  ap- 
peal.  Berersed  witli  directions. 

Johs  F.  ByerSf  for  aiweUanta.  J.  B.  Atwa- 
ter,  fiir  reapondent 

HITUUBLL,  J.  The  qnestloii  presmted 
the  agreed  facts  Is  whether  the  defendant  has 
a  lien,  parammmt  to  the  claims  of  the  plain- 
tub,  upon  certain  logs  in  its  iNiom,  fw  bocrai 
fees  for  logs  haTlng  the  same  marfes  wtilcb 
were  tnmed  ont  and  ddirered  to  N.  P.  Clarke 
ft  Co.  In  the  year  1894.  In  Febmair,  1893, 
piainUlEB  contiaeted  with  N.  P.  Clarke  A  Ca 
to  sen,  and  dellTer  in  the  Umlts  cf  defendant's 
boom,  11,000,000  feet  of  logs,  bearing  certain 
markSt'omied  by  and  recorded  In  the  name  of 
the  idalBtlfEB,  for  whldi  N.  P.  Clarke  ft  Co. 
igreed  to  p«y  a  apedfled  price  per  1,000  fMt, 
part  to  be  paid  when  the  logs  were  iKinked, 
part  when  the  rear  of  tbe  drive  was  In  the 
Wsriaoippl  river,  put  when  tbe  rear  was  In 
tbe  limlta  of  defendant's  boom,  and  the  bal- 
aaee  In  three  eqoal  paymenla^  In  60,  80,  and 
120  days  from  the  third  payment  These  log 
marks  remained  reoMded  in  the  office  of  the 
sirveyw  general  of  loga  and  Inmber  aa  the 
property  ol  tiw  i^ntUb,  no  Utt  of  sale  or 
other  written  Inetrament  affecting  tbe  jowner- 
■hip  of  these  marks  or  tbe  logs  bearing  them 
ever  having  beoi  4ked  or  recorded.  During 
the  driving  season  of  1899  pi«iwH«v  cut  and 
drove  the  qnuitlty  oC  logs  mentioned  In  fba 
contract  to  Uie  boom  limits  of  tbe  defendant, 
at  which  place  the  dcAaodant,  acting  under 
Its  charter,  took  posseasCcn  of  the  logs,  and 
drove  tbem  to  tiie  dty  of  Minneapolis,  at 
whldi  place  tbe  defendant,  pursuant  to  tl^ 
order  ct  M.  P.  Clarke  ft  Ga,  and  with  the 
knowledge  and  aasent  of  the  plaintiffs,  turn- 
ed out  and  deUvered  to  N.  P.  Oarke  ft  Go.  a 
part  of  the  kisi  in  1888.  and  stUl  anotber  part 
in  18M,  tbe  balance  still  remainlnx  in  defend- 
ant's boom.  The  fees  and  ctaargea  itf  the  de- 
fmdant  for  the  logs  turned  out  and  detlvoed 
bi  1883  wen  all  paid  by  N.  P.  Chirke  ft  Ga 
The  aggr^te  amount  of  iDg»  turned  oat  and 
ddivned  by  defendant  to  N.  P.  CUrke  ft  Go. 
hi  1884  waa  over  80,000.000  feet,  of  whl^Oi  lesa 
than  8,000,000  b«e  tbe  marks  owned  by 
plaintiffs.  Hiia  aggregate  was  composed  of 
logs  bearing  many  different  marks,  and  pur- 
chased of  many  different  persons  by  N.  P. 
Chufce  ft  Go.  The  charge  of  the  defendant 
was  aa  equal  and  uniform  rate  per  1,000  feet 
on  the  entire  amount.  The  mw  wr>^  of  4o***g 
bastneoB  between  tbe  defendant  and  M.  P. 
Clarke  ft  Co.  dnrli^  1894  was  as  foDowa:  At 
the  end  of  each  month  the  defendant  would 


roidw  N.  P.  Gierke  ft  Go.  a  statemsnt  of  ac- 
count of  an  tbe  logs  turned  out  and  delivered 
to  tbem  during  the  preceding  month,  the  num- 
ba  of  test  ol  Voga  at  each  mark  ieparately, 
and  the  total  amount  of  daCendanf  a  boom 
fees,  whldi  were  an  charged  to  N.  P.  Clarke 
ft  Co.  Tbereupm  N.  P.  Glaike  ft  Co.  would 
give  to  defmdant  their  promissory  note,  pay- 
able In  three  montha,  ftor  the  total  amount  of 
such  boom  charges  for  tiiie  month,  and  d^end- 
ant  would  give  to  than  a  receipt,  actoiowl- 
edglng  the  rec^pt  of  the  note  In  settlement 
ot  the  Mil.  Borne  of  Ibese  notes  were  p^d  by 
N.  P.  Chrto  ft  Go.  when  they  f«U  du&  Oth> 
ws  were  not  paid,  but  were  renewed  from 
time  to  tlm^  by  N.  P.  caarke  ft  Go.  giving  the 
defendant  other  similar  notes  for  the  amount 
of  the  original  notes.  Theae  renewal  notes 
to  the  amount  of  several  thousand  dollars 
have  never  beoi  paid,  koS  are  stlU  b^ 
tbe  defendant.  It  Is  for  the  amount  of  the 
boom  fees  represented  by  these  notes  for  logs- 
turned  out  In  1884-that  defendant  now  claims 
a  lien  on  tbe  logs  bearing  tbe  same  marka- 
stin  ronalnl^  in  Its  boom.  N.  P.  Glarke  ft 
Co.  never  made  any  paymmta  to  plaintMfs  on 
the  logs,  but,  from  time  to  time,  as  paymeuis- 
became  due,  executed  to  plaiiitlfls  tbelr  pmm- 
1SSDI7  notes  therefor,  Mirbkib  ronatai  mq^ld.. 
N.  P.  Glarke  ft  Go.  being  thnu  in  default, 
plalnHflta,  intending  to  terminate  the  contract 
with  them,  on  April  10,  1885,  notified  the  de* 
fendant  not  to  torn  out  any  mbre  logs  to< 
tbem.  On  May  4,  1886,  V.  P.  Clarke  ft  Co.. 
being  Insotvwt,  made  an  assignment  of  air 
tbdr  pnqierty  fbr  the  benefit  of  their  cred- 
itors. OB  the  IBtfa  at  Mky,  188B,  the  defend- 
ant seized  a  pert  of  tiie  toga  which  sttu  re- 
mained  In  Ita  boom,  dalmlng  a  Hen  tiiereon 
for  Its  boran  eharges  tot  log%  bearing  the- 
same  mark,  tnnwd  ont  to  N.  P.  Glarke  ft  Co. 
in  1881  nntn  this  selsnre  plalntUEs  had  no- 
knoiriedge  that  tbeee  boom  charges  bad  not 
been  paid  by  N.  P.  Glarke  ft  Co. 

Tbe  provision  of  its  charter  under  which  the- 
defendant  more  particularly  bases  Its  right  to 
a  Hen  Is  as  foHows:  "Bald  corporation  shall 
have  a  Hen  and  property  In  all  such  logs  at 
ottier  timber,  so  &r  as  to  enable  It  to  take, 
scale,  and  retain  a  sufficient  number  or  quan- 
tity of  said  logs  or  other  timber  to  pay  boom- 
age  or  charges  due  on  the  same,  and  also  aU 
charges  due  on  logs  ot  timber  of  the  same 
mark  that  may  have  been  i^wvlously  ddlver- 
ed."  Bp.  laws  1867,  c  134.  1  12.  Much  oT 
the  MefB  of  counsel  is  devoted  to  the  dlscns- 
sion  of  the  construction  of  the  provisions  of 
defendant's  charter,  and  of  the  luture  and 
extnit  of  tiie  riglit  of  lien  given  ther^y.  We 
do  not  find  It  necessary  to  consider  any  of 
these  questions,  fOT  the  reason  that,  under  the- 
view  we  take  of  tbe  case,  the  logs  in  question 
were  released  from  defendant's  Uen  (assum- 
ing It  would  otherwise  have  had  one)  by  its- 
grantlttg  to  N.  P.  Clarke  &  Co.  an  extension 
of  time  ft»r  the  payment  of  its  fees  and  char- 
ges. The  log  marks  remained  the  property 
of  plalntUh.  no  UU  of  sale  or  other  written 
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Inatranunt  sffecQnc  the  ownerabip  of  the 
marks  or  tihe  lags  IutIdx  been  leooided  In  the 
ofRce  of  the  rarreTor  goieral  of  loge  and  lum- 
ber of  that  dbrtrlct  The  plaintlfls  held  the 
title  to  the  loga  aa  security'  f6r  the  payment 
of  the  porcbaae  money.  The  defendant  waa 
chargeable  with  notice  of  plalntlffii'  rl^ts,  be- 
cause the  ptnhUc  recorda  showed  that  they 
continued  omiers  of  the  marks.  N.  P.  Clarke 
&  Ca  were'  the  principal  debtm,  and  plaln- 
tltta'  property  In  the  logs  was,  at  most,  merely 
security  for  the  debt  The  ration  of  iHtedpal 
aud  snrety  may  exist  between  a  person  and 
property,  as  well  as  between  two  posons.  The 
case  Is  one  where  the  principle  aE^plies  that 
giving  time  to  the  principal  dischargee  the 
surety.  By  giving  time  to  M.  P.  Clarke  & 
Co.  (the  principal  debtor),  the  defendant  re- 
leased plalntilfs*  proper^  In  the  logs  (the 
surety).  We  do  not  mean  to  be  understood  aa 
holding  that  defendant  would  have  rdeased 
Its  Hen  met^  by  falling  to  taialat  on  pay- 
ment of  Its  charges  b^re  ddlverlng  the  logs, 
or  eren  by  def^ring  to  present  Its  Mils  tar 
payment  for  auch  time  as  would  be  reasona- 
bly nece8Bai7,  or  customary,  according  to  the 
usual  mode  of  cmductlng  sodii  a  bualnesa; 
as,  for  exam^e;  once  a  week,  or  tmee  a  month. 
That  la  not  this  case.  Here  the  defendant, 
when  It  presmted  Its  bill  at  the  md  of  each 
month,  acctpted  N.  P.  Clarke  &  Oo.'b  note  for 
the  amount,  payable  In  three  months,  and 
thereafter  renewed  these  notes  from  time  to 
time.  The  cases  dted  by  defcndanf s  coun- 
sel, ludding  tiiat,  \^  dellTering  part  of  a  con- 
signment of  goods  to  the  condgnee,  a  com- 
mon carrier  does  not,  as  against  the  uapald 
Tmdor  ae  conslgnar,  release  his  lien  on  the 
ranalnder  of  the  consignment  for  his  en- 
tire diorges,  axe  not  In  point.  If  the  car* 
rier  Should  grant  an  extension  of  time  to 
the  consignee  by  taking  hia  time  note  for 
the  charges,  that  case  might  be  somewhat 
analogoQS  to  the  present  one;  If  tiie  defend- 
ant had  not  given  N.  P.  ClaTke  ft  Co.  any  ex- 
ten^on  of  time,  but  had  merely  ddlvored  part 
of  the  logs  without  demanding  iwqiaynient 
of  Its  charges,  tbe  cases  dted  would  be  in 
point  Judgment  reversed,  and  cause  remand- 
ed, with  directions  to  enter  Judgment  for  the 
plalntU&B. 


AKELEY      MISSISSIPPI  ft  R.  R.  BOOM 

oo.» 

(Snpreme  Court  of  MinneBOta.    Feb.  6,  1896.) 

Appeal  from  district  court  Henneido  county; 
Eenry  C.  Belden,  Jadge. 

ActioD  by  H.  C.  Akeley  s^aittat  tbe  MiraiuippI 
ft  Rum  River  Boom  Company.  From  a  jade- 
ment  for  defendant,  plaintiff  appeals.  Reversed, 
with  directions. 

Tarlor,  Caltaoon  ft  Rhodes,  for  appellant  J. 
B.  Atwater,  for  reepondent 

MITCHELL,  J.  This  case  Is  controlled  by 
thnt  of  Glonffh  r.  Same  Defendant  (just  decided) 
66  N.  W.  200,  the  only  difference  hi  the  facta  be- 
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lug  that  in  this  case  the  logs  In  question  had  bees 
Bold  by  Clongh  Bros,  to  the  plaintiff.  Akeley. 
Judgment  reversed,  and  cause  remanded,  wiu 
directtoas  to  enter  judgment  for  the  plalntUC 


HALL  T.  LELAND  et  aL 

(Supreme  Court  of  Minneeota.    Feb.  6,  1S96.) 

RsroKiiaTiov  or  Dssd  —  Bvidihob  —  ConriTO- 
TiOHat.  Law— AMBHDiisirT  ov  Srarirrs 
— Tins  or  Aor. 

1.  Evldrace  hdd  to  justify  tiw  findings  of 

fact 

2.  Gen.  Laws  1885,  c.  53,  entitled  "An  set 
to  amend  section  36  of  chapter  73  of  the  General 
Statutes  of  1878  relating  to  the  testimony  of 
witnesses,"  is  not  repngnant  to  section  STT,  art, 
4,  of  the  constitution. 

S.  Where  So  act  purn»48  to  amend  any  part 
of  the  compilation  called  "General  Statutes  of 
1878,"  its  title  will  be  snffident  if  It  would  be 
BO  if  such  compilation  was  an  original  ensct- 
ment 

(Syll8bt:n  by  tbe  Court) 

Appeal  from  district  court  Anoka  county; 
C.  B.  Elliott  Judge. 

Action  by  Ruel  L.  Hall  against  Charles  F. 
Leland  and  Cora  G.  Leland.  Judgment  for 
defendants.  Plaintiff  appeala.  Affirmed. 

Savage  ft  Purdy,  tor  appellant  Alfbid  ft 
Hunt  for  respimdents. 

MITGHBIJU  J.  This  was  an  action  to  re- 
form a  deed  by  striking  out  a  provision  pur- 
porting to  be  an  assumption  and  an  agree- 
ment, on  part  of  the  grantee,  to  pay  a  mort- 
gage on  the  granted  premlaes,  which,  he  al- 
leges, was  not  In  accwdance  with  tiie  actual 
agreement  of  the  parties,  but  was  baudulent- 
ly  Inserted  by  the  grants,  and,  through  the 
mistake  or  Inadvertence  of  the  grantee,  was 
unknown  to  him  when  the  deed  was  deliv- 
ered. The  court  found  that  this  provision 
was  Inserted  In  the  deed  "In  accordance  with 
the  agreement  between  tbe  parties,  and  that 
the  grantor  was  not  guilty  of  any  fraudulent 
conduct  or  actions  In  causing  the  deed  to 
be  drawn  In  the  manner  In  which  it  was 
drawn  and  recorded,  or  Indudng  the  grantee 
to  accept  it"  This,  oo  Ita  face,  is  a  full  find- 
ing on  the  merits  against  the  plalntUT,  and 
Is  abundantiy  supported  by  tbe  evidence. 
The  circumstantial  evidence  as  to  the  busi- 
ness relations  of  the  parties,  and  their  rela- 
tions to  the  property,  are  strongly  corrobora- 
tive of  defendants'  contention,  because  tend- 
ing to  show  the  reasonableness  and  probabil- 
ity, under  the  circumstances,  that  plaintiff 
would  and  did  assume  the  payment  of  tbe 
mortgage  as  one  of  tbe  conditions  of  the 
transfer  of  the  property  to  him.  In  view  of 
tbe  rule  reqniring  clear  and  satisfactory  evi- 
dence to  entitle  a  party  to  a  reformation  of 
a  deed.  It  is  at  least  doubtful  whether  the 
evidence  would  have  Justified  any  other  find- 
ing than  the  one  made.  Plaintiff,  however, 
contends  that  it  is  apparent  especially  from 
the  memorandum  of  the  Judge,  that  he  did 
not  predicate  bts  finding  upon  the  evidence 
as  to  the  actual  agreement  4>etween  the  par- 
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ties,  but  upon  the  mlatakeii  M«a  of  the  law 
that,  because  tbe  pliUntiff  was  negligent  In 
not  examining  tbe  deed  when  It  was  dellTez^ 
ed,  he  Is  couelnalT^  presnmed  to  hare  ac* 
cepted  It  in  the  terms  In  which  it  was  drawn, 
although  not  in  accordance  with  tbe  prior 
agreement  of  the  parties.  We  do  not  wish 
to  be  nnderstood  as  bedding  that  resort  can 
be  had  to  the  Judge's  mMnorandnm  for  the 
parpose  of  impeaching  his  findings  of  fact. 
Bat,  assuming  that  this  may  be  done,  the 
memorandum  will  not  bear  the  construction 
placed  upon  It  by  counsel.  The  Judge  com- 
mences by  saying  that  "the  erldence  shows 
that  Hall  assumed  and  agreed  to  pay  tbe 
debt  represented  by  tbB  15.000  note.  This 
finding  alone  disposes  of  the  case."  This 
rannot  be  reasonably  construed  otherwise 
than  that  the  evidence  showed  that  the  ac> 
tnal  agreement  between  the  parties  was  that 
Hall  assumed  and  agreed  to  pay  the  raort- 
eage.  What  follows,  although  possibly  in- 
dicating a  somewhat  Inaccurate  view  of  tbe 
law.  was  eridently  intended  mwely  as  an 
additional  reason  why  the  plaintiff  was  not 
entitled  to  a  reformation  of  the  deed. 

2.  The  answer  of  the  defendant,  after  de- 
nying, specifically,  all  the  allegations  of  fraud 
or  mistake  contained  In  the  complaint,  al- 
leges "that,  by  said  sgreement,  plaintiff  as- 
sumed and  agreed  to  pay  one-half  of  said 
hidebtedness."  It  is  urged  that  this  Is  an 
admission  that  the  deed  was  not  in  accord- 
snce  with  the  agreement,  in  so  far  as  It 
assumed  to  provide  that  plaintiff  should  as- 
sume and  pay  more  than  one-half  of  the 
mortgage.  The  evidence  discloses  the  fact 
that  defendant  had  conveyed  to  plaintiff  the 
otiier  undivided  half  of  the  proper^  by  a 
prior  deed,  which  was  made  subject  to  this 
mortgage;  also,  that  when  plaintiff  and  de- 
fendant dissolved  partnership,  and  defendant 
transferred  bis  Interest  in  the  inrtnershlp 
business  to  the  plaintiff,  the  latter  had  as- 
■nmed  and  agreed  (at  least  conditionally)  to 
pay  half  of  this  mortgage  indebtedness,  which 
was,  in  fact,  a  partnership  debt*  although 
contracted  by  the  defendant  In  his  Individual 
name.  The  allegation  of  the  answer  referred 
to  was,  presumably,  made  in  view  of  this 
tRct,  and  Is  not  at  all  inconsistent  with  the 
fsct  that  the  deed  was  drawn  In  accordance 
with  the  actual  agreement  of  the  parties; 
and  the  trial  seems  to  have  been  conducted 
throngbout  on  that  theory. 

3.  Tbe  only  remaining  anestlon  Is  as  to  the 
admission  of  a  deposition  of  a  witness  with- 
in tbe  state,  taken  pursuant  to  Gen.  St.  1804, 
I  508S.  The  original  act  (Oen.  Laws,  1878, 
c  61)  was  entitled  **An  act  to  provide  a  more 
indent  method  for  the  taking  oC  deposi- 
tions without  the  state."  Section  1  of  this 
act  was  incorporated  into  Oen.  St  1878  as 
section  80  of  cbspter  73.  This  section  was 
amended  by  Oen.  Laws  1885,  c  S3,  entitled 
"An  act  to  amend  section  30  of  chapter  73 
of  the  Oeneral  Statutes  of  1878  relating  to 
the  testimony  of  witnesses,"  so  as  to  read. 


*'Any  person  within  or  without  this  state." 
This  last  act  Is  claimed  to  be  repugnant  to 
section  27  of  article  4  of  tbe  constitution, 
because  the  subject  Is  not  6x|wessed  In  the 
title.  It  was  held,  in  Oamer  v.  Railway  Co.. 
43  Minn.  875,  45  N.  W.  713,  that  the  act  was 
not  subject  to  this  objection.  The  question 
was  dl^KMed  of  rather  summarily,  but  we 
think  It  was  rightly  decided.  If  the  refer- 
ence in  the  amendatory  act  of  1886  had  been 
directly  to  the  original  act  of  1873  there 
would  have  been  much  more  force  to  plain- 
tiff's contention.  But,  while  the  Oeneral  Stat- 
utes of  1878  are  a  mere  compilation,  yet  by 
the  mass  of  people,  as  well  as  the  legisla- 
ture, they  have  been  generally  looked  upon 
and  treated  as  original  enactments.  Our 
Session  Laws  are  full  of  amendatory  stat- 
utes whose  titles  refer  to  them,  and  never 
once  allude  to  the  original  acts.  Public  pol- 
icy and  necesBlty,  If  nothing  else,  requires  us 
to  hold  that  the  title  to  an  act  purporting  to 
amend  any  part  of  such  a  compilation  Is 
sufficient,  it  would  be  so  If,  Instead  of  be- 
ing a  compilation,  It  was  original  legislation. 
Any  other  mle  w<mld  result  In  mmt  dis- 
astrous consequences.  As  a  matter  of  fact 
ft  reference  to  the  Oeneral  Stetutes  better 
subserves  tbe  purposes  of  the  constitutional 
provision  than  would  a  reference  to  the  orig^ 
Inal  Session  Laws.   Judgment  affirmed. 


BRIGHAM  T.  PAUL  et  al. 
(Supreme  Court  of  Minoesota.    Feb.  6,  1886.) 
Afpul — Record— Review. 
Held,  that  the  findioss  of  fact  justified 
the  coDcluBiona  of  law. 
(Syllaboa  by  the  Court.) 

Appeal  from  district  court,  St.  Louis  coun- 
ty; S.  H.  Moer,  Judge. 

Action  by  John  H.  Brlgham  against 
Charles  Paul  and  others.  From  a  Judgment 
for  plaintiff,  defendants  appeal.  Affirmed. 

H.  F.  Oreene,  tor  appellants.  Wm.  A. 
Cant,  for  respondent. 

MITOHELL,  J.  Tbe  record  Is  Insnffldent 
to  raise  the  questions  argued  by  counsel  for 
the  defendants.  There  la  neither  case  nor 
bill  of  exceptions,  the  record  containing 
nothing  but  the  Judgment  roll,  consisting  of 
the  pleadings,  findings,  and  Judgment 
Hence,  the  only  question  presented  is  wheth- 
er the  findings  of  fact  Justified  the  conclu- 
sions of  law.  The  court  finds  that  the 
plaintiff  Is  the  owner  in  fee  of  the  premises 
described  In  the  complaint,  and  that  the  al- 
legations of  tbe  answer  constituting  de- 
fendanto'  counterclaim  of  title  are  untrue. 
No  other  conclusion  of  law  could  be  drawn 
from  these  findings  than  that  the  plaintiff 
wss  entitied  to  Judgment.  It  is  true  that 
the  court  does  find  the  execution  of  a  deed 
Ixy  the  surviving  members  of  the  town  coun- 
cil of  Fond  du  Lac,  putporting  to  convejr  the 
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premiaes  to  the  estate  of  Alexander  :^ul, 
defendants'  ancestor;  also  tbe  existence  and 
record  of  the  deeds  referred  to  In  the  eighth 
paragraph  of  defendants'  connterelalm.  and 
that  **they  constttnte  a  part  of  the  chain  of 
title  upon  which  plaJntUt  rdles."  Bat  these 
special  findings  ma.j  all  be  true,  and  yet  the 
general  findings,  aboTS  referred  to*  be  also 
true.  In  the  absence  of  any  case  or  bill  of 
exceptions,  we  mnst  prMume  that  the  plain- 
tiff introdnced  snfOdent  other  evidence  to 
establish  bla  title.  It  should  be  noted  that 
the  last  speclid  finding  Is  Inaecnrately  print- 
ed in  the  paper  book,  the  words  "a  part  of" 
being  omitted.   Judgment  affirmed. 


DOBBERSTGIN  t.  MURPHY. 
(Sapreme  Conrt  of  Hlnnesota.    Feb.  6,  1896.) 

DOWtR— &88IOMME1IT  BBrOHS  ADHEASCRKMEMT' 

Txum— QuiTOLAiM  Debd — Cokstbuctiox 
— Jddoxkst  Lien. 

1.  A  eosHummate  right  of  dower,  altfaonch 
atiU  onmeasiired,  is  assigoabte;  and,  under  the 
Code,  the  aBsisnee  may  maintain  an  action  hi 
bis  own  name  for  its  admeararement. 

2.  The  rights  of  the  atirignee  are  not  affect- 
ed by  the  fact  that  the  probate  court  anbseqaent- 
ly  assigns  the  dower  to  the  widow. 

3.  In  sncb  case  she  becomes  the  trustee  of 
the  bare  legal  title  for  the  benefit  of  her  as- 
signees. 

4.  A  qnitclaiof  deed  of  land  bj  a  widow 
constraed  as  operating  as  an  asaignmeDt  of  her 
dower  therein. 

6.  Also,  that  the  rights  of  the  assignees,  the 
deed  being  of  record,  are  paramoant  to  the  Ueo 
of  a  snbseqaent  judgment  against  the  widow. 
(Syllabns  by  the  Comt.) 

Appeal  from  district  court,  Waseca  county; 
Thomas  8.  Bnckham,  Jnd«e. 

Action  by  Carl  Dobberstetat  against  EOlza- 
beth  Muxpby.  Verdict  for  defendant  From 
an  order  refnslng  a  new  trial,  plaintiff  ap- 
peals. Affirmed. 

J.  A.  Sawyer,  for  appellant  P.  McGovem, 
for  rs^nndent 

MITCHELL,  J.  In  1870  John  Murphy 
died  intestate,  seised  In  fee  of  a  quarter  sec- 
tl«i  of  land,  and  learlng,  snrrlTlng  him,  his 
widow,  Catherine,  and  his  children,  John  H., 
James,  saiaabeth,  Mary,  and  Margaret,  his 
only  heirs.  In  1872.  no  probate  proceedings 
having  been  had  to  administer  the  estate, 
and  the  widow's  dow^  being  still  unasslgned 
and  unmeasured,  she  executed  to  her  daugh- 
ters, Elizabeth,  Mary,  and  Margaret,  three  of 
the  heirs,  a  quitclaim  deed  In  terms  convey- 
ing to  them  all  her  interest  In  the  land. 
This  deed  was  recorded.  In  1885  proceed- 
ings were  had  In  the  probate  court  by  which 
dower  was  assigned  to  the  widow,  to  wit,  a 
life  estate  in  the  north  13%  acres  of  the 
south  40  acres  of  the  quarter  section  and  In 
an  undivided  one-third  of  the  remainder  of 
the  land.  The  conrt  also  assigned  to  John 
H.  said  south  40  acres  subject  to  said  dower, 
■nd  to  the  other  four  heirs.  In  common,  the 
'alnlng  120  acres,  subject  also  to  said 


dower.  Tliereafter  James,  Mary,  and  Mar- 
garet executed  deeds  to  the  defendant  Eliza- 
beth, conveying  their  Interests  in  the  land;. 
Mary  and  Margaret  however,  reserving  the 
reverrton  In  the  dower  lands.  Snbseqnently 
to  the  decrees  of  the  probate  conrt,  John  H. 
conveyed  all  his  interest  In  the  land  (the 
south  4(9  to  the  plaintiff.  Thereafter  all  the 
interest  of  the  widow.  If  any  sbe  bad  after 
the  execution  of  the  quitclaim  deed,  was 
levied  on  and  sold  to  plaintiff's  grantors,  on 
execution  on  a  Judgment  against  her,  ren- 
dered after  the  execution  and  record  of  the 
qnitelalm  deed.  Upon  this  agreed  state  of 
tacts  the  parties  to  this  action  stipulated  as 
follows:  "If  said  quitclaim  deed  from  the 
widow.  Catherine,  to  the  defendant  and  her 
two  sisters,  conveyed  to  them  all  her  dower 
interest  then  the  defokdant  shall  have  Jndg- 
ment  herein;  but  if  said  deed  did  not  so 
convey  her  dower  Interest  in  the  share  of 
the  land  taken  by  the  son  John,  who  was  a 
stranger  to  said  deed,  and  If  said  widow. 
Catherine,  retained  her  dower  Interest  in  the 
land  distributed  to  said  John,  or  If  said  deed 
operated  as  a  release  of  her  dower  interest 
to  esch  of  said  children,  then  the  plaintiff  is 
entitled  to  Judgment  declaring  him  the  own- 
er of  said  north  IS^  acres  of  said  south  40 
acres  of  said  quarter  section,  free  from  all 
claim      or  through  the  defendant" 

The  controversy  is  over  an  estate  for  the 
life  of  the  widow,  Catherine,  In  the  north 
tS%  acres  of  the  south  40  acres  of  the  quar- 
ter section.  The  plaintiff,  claiming  that  he 
is  the  owner  of  this  estate,  brought  this  ac- 
tion to  recover  damages  from  the  defendant 
for  tlie  alleged  wrongful  withholding  the  pos- 
session of  the  land  from  blm.  His  counsel 
makes  the  point  that  this  Is  purely  an  action 
at  law.  that  no  matter  of  equitable  cogni- 
sance is  set  up  In  the  pleadings,  and,  bence. 
that  the  only  matter  Involved  is  the  legal 
title  of  the  land  and  the  right  of  possession 
theretmder.  If  there  would  otherwise  tiave 
been  any  force  In  this  contention,  it  Is  mtlre- 
ly  removed  by  the  stipulation  of  tbe  parties, 
by  which  they  have  submitted  to  tbe  deci- 
sion of  the  conrt  all  their  rights,  of  every 
sort.  In  the  premises.  In  a  former  action  t>e- 
tween  these  parties  we  held  that  the  quit- 
claim deed  from  the  widow  to  her  daughters 
operated  either  as  a  conveyance  or  a  release 
of  her  dower;  that  It  was  Immaterial.  In  that 
action,  In  which  way  It  took  effect  for  In 
either  case  H  left  in  the  widow  no  claim  up- 
on the  land.  Dobberstein  v.  Murphy,  44 
Minn.  520,  47  N.  W.  171.  If  that  is  so.  It 
would  seem  to  be  decisive  of  this  case;  for 
If,  after  the  execution  of  tbe  quitclaim,  tbe 
widow  had  no  interest  In  the  land.  It  Is  dlfll- 
cult  to  see  how  plaintiff's  grantors  acquired 
anything  by  their  execution  sale.  But  pass- 
ing that  question,  tbe  deed  was.  In  form,  a 
conveyance,  and  not  a  release,  and  conced- 
ing that,  under  some  circumstanres.  It  might 
be  beld  to  operate  as  a  mere  release,  a  conrt 
would  always  hold  it  to  operate  as  an  as- 
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signment,  wbenever  necewary  to  protect  the 
rights  of  the  grantees,  which  would  certain- 
ly be  the  case  if  the  effect  of  holding  it  to 
operate  as  a  mere  release  would  be  to  vest 
In  the  plaintiff  an  estate  In  the  land  for  the 
life  of  the  widow.  Whatever  majf  have  for- 
merly been  the  role,  there  ts  now  ample  au- 
thority for  the  doctrine  that  a  conauminate 
right  of  dower,  although  still  onmeasurad, 
Is  assignable,  and  that,  under  the  Code,  the 
assignee  can  maintain  an  action  In  hla  own 
name  for  its  admeasurement.  And  so  far  as 
this  doctrine  Is  concerned,  it  is  immaterial  \ 
vhether  unmeasured  dower  he  deented  an 
estate  In  the  land,  or  a  cliow  In  actlun,  en- 
titling the  owner  to  an  estate  in  the  land. 
It  Is  a  vested  right  of  property  In  an  Interest 
Id  the  land,  both  assignable  and  enforceable. 
Of  this  vested  right  of  property  the  daugh- 
ters became  the  owners  upon  tibe  execution 
of  the  quitclaim  deed,  and  their  rights  were 
not  affected  by  the  subsequent  decree  of  the 
probate  court  assigning  the  dower  to  their 
mother.  Fambam  v.  Thompson,  34  Minn. 
330,  26  N.  W.  9;  Dobberstein  v.  Murphy, 
supra.  The  mother  thereby  became  a  m«c 
trustee  of  the  bare  legal  title  for  her  as- 
signees, who  could  have  maintained  an  ac- 
tion against  her  to  compel  her  to  convey  that 
title  to  them.  Their  deed  being  of  record, 
their  rights  were  paramount  to  the  lien  of 
the  snbseqn^it  judgment  In  f&vor  of  plain- 
ttflTs  grantors.  When  the  Judgment  was  ren- 
dered, the  widow  had  no  beneficial  Interest 
In  the  land,  and,  hence,  the  purchasen  at 
the  execution  sale  acquired  none. 

rialntlCTs  counsel,  assuming  that  nnmeaa- 
ured  dower  Is  a  mere  cboae  In  action,  and  not 
an  estate  In  the  land,  and,  hence,  that  the 
deed  conveyed  no  estate  In  the  land  to  the 
daughters,  argues  that  it  follows  that  plain- 
tiff is  entitled  to  judgment  declaring  bim  to 
be  the  owner  of  the  land,  relying  somewhat, 
we  presume,  upon  the  use  of  the  words  "con- 
vey" and  "conveyed"  In  the  stipulation.  II 
the  premise  be  conceded  to  be  correct,  the 
conclusion  does  not  follow.  By  whatever 
name  unmeasured  dower  be  designated,  It  Is 
a  vested  property  Interest,  which  entitles  the 
owner  to  an  estate  in  the  land  as  folly  as  an 
executory  contract  for  the  sale  of  land  en- 
titles the  vendee,  who  has  performed,  to  a 
•conveyance.  We  will  not  give  to  the  word 
"convey."  as  used  In  the  stipulation,  a  tech- 
nical meaning  that  would  give  to  the  stipula- 
tion the  effect  of  defeating  the  clear  rights 
of  the  parties,  but  must  assume  that  it  was 
used  in  the  general  and  popular  sense  of 
"assign"  or  "timnsfer."  Order  afllnned. 


STATE  ex  rel.  COCORAN  v.  CHAPEL, 
Sheriff. 

(Supreme  Court  of  MinneKtta.    Feb.  6.  1896.) 

ConrmrtioiiAi.  L&w  —  Vauditt  or  Ouis  I<aw 
— Dus  ^ociss  or  Law. 
The  provlawD  of  Gen.  Laws  1883,  c.  124. 
i  9^  as  saended  by  Om.  Laws  189S,  a  115,  |  S, 


that  "it  shall  be  unlawfol  for  any  person  to  ood- 
Bign  by  common  carrier  to  any  commission  mer- 
cnant  or  ftale  market  at  any  time,  any  elk, 
moose,  caribou  or  deer,  or  any  part  thereof  ex- 
cept the  head  or  skin,"  is  valid,  and  not  in  vlota- 
tkin  of  ttther  the  state  or  federal  constitution. 
(Syllabus  by  the  Court) 

Appeal  frtun  district  court,  Ramsej  oou- 
ty;  i.  J.  Egan,  Judge. 

Application  bv  the  state  of  Minnesota.  <ni 
the  relation  of  William  Cocoran,  against 
Chaiiea  B.  Chapel,  sheriff,  for  a  writ  of  ha- 
beas conms.  Prom  an  order  denying  a  pe- 
tition, r^tor  anieala.  Afflrmed. 

Akers  ft  Winiams,  for  appellant  W.  JS. 
Bramball  and  Pierce  Butler,  for  respondent 

BCITGHELL,  X  Appeal  from  an  order  of 
the  district  court  denying  tbe  i>etltlon  of 
the  relator,  on  a  writ  of  habeas  cotpns,  for 
his  dhM^rgfr  from  the  custody  of  the  re- 
spondent as  sheriff  of  Ramsey  county. 

The  relator  Is  under  a  commitment 
Issued  upon  a  conrfction  of  a  violation  of 
Oen.  Laws  1893.  c.  12i,  |  9.  as  amended  by 
Gen.  Laws  1886,  c.  115,  |  5,  which  provides 
**that  It  shall  be  unlawfid  for  any  person  to 
consign  by  CMnmon  carrier  to  any  commls- 
ston  merchant  or  Bale  market,  at  any  time, 
any  elk.  moose,  caribou  or  deer,  or  any  part 
thereof  except  tbe  skin  or  bead."  He 
claims  that  this  provision  is  tmconstltutlon- 
al,  as  class  legialation,  and  is  In  violation  of 
both  the  federal  and  stats  constitutions,  be- 
canae  It  deprives  the  cdtlaen  of  tds  privileges 
and  property  without  due  proceaa  of  law. 
An  analysis  of  the  provlsiott  shows  that 
there  Is  no  discrimination  between  persons 
In  tte  matter  of  killing  game,  or  In  the  use 
or  transportation  of  It  after  it  is  killed. 
Any  one  may  kill  or  boy  it  during  the  open 
season,  and  every  one  Is  allowed  equal  priv- 
ileges for  shipping  it  after  It  Is  thus  acquire 
ed;  also,  when  a  common  carrier  Is  not  used 
as  tbe  means  of  transportation,  every  one  Is 
allowed  to  ship  It  to  any  one  for  any  purpose; 
also  that  when  it  Is  not  consigned  to  a 
commission  merchant  or  sale  market  iui7 
means  of  transportation,  either  a  common 
or  a  private  carrier,  may  be  used.  The  only 
restriction  is  that,  when  consigned  to  a 
commission  merchant  or  sale  market— that 
Is,  to  one  handling  game  for  sale,— it  cannot 
be  consigned  by  a  common  carrier.  In  Its 
practical  working,  the  only  effect  of  the  law 
Is  to  limit  the  means  of  transportation  of 
game  killed  for  the  market  and  consigned 
to  commission  men  for  sale,  either  for  them- 
selves or  on  account  of  tbe  consignors.  The 
result  would  be  to  prevent  in  a  great  meas- 
ure, such  game  from  becoming  an  article  of 
general  commerce,  and  thereby  materially 
decrease  tbe  amount  killed.  The  object  of 
the  statute,  as  Its  titie  Indicates,  Is  to  pro* 
tect  and  preserve  the  game  of  the  state  from 
extinction  or  undtie  depletion.  The  most 
usual  method  adt^ted  to  effect  such  an  ob* 
Ject  is  to  limit  in  some  way  the  amount  of 
game  killed.   One  way  of  accomplishing 
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this  1b  to  limit  tbe  open  season.  But  tbis  la 
not  always  effectual;  for,  eTon  If  tbe  open 
season  Is  reduced  to  the  shortest  reasonable 
period,  the  number  of  hunters,  especially 
those  who  hunt  for  the  market,  may  be  so 
great  as  to  unduly  deplete  the  game  even 
during  that  period.  Another  method  resort- 
ed to  Is  to  limit  tbe  amount  that  any  one 
person  may  kill,  and  to  restrict  the  modes 
of  kliHng.  Experience  proves  that  sucb  pro- 
Tlsfons  are  difficult  to  enforce,  because  of 
the  difficulty  of  procuring  the  evidence  of 
their  violation,  especially  In  the  case  of  large 
game,  which  Is  usually  killed  in  the  secrecy 
of  the  forest 

It  Is  a  matter  of  common  knowledge  that 
tbe  rapid  depletion  of  game,  especially  lai^e 
game,  such  as  deer,  is  caused  by  Its  Indis- 
criminate slaughter  by  "pot  hunters,"  who 
kill  It  for  the  general  market  The  practi- 
cal question  which  confronted  the  legisla- 
ture was  how  to  prevent  the  undue  deple- 
tion of  such  game  from  this  cause.  This 
could  only  be  done  by  adopting  some  means 
that  would,  as  far  as  possible,  prevent  the 
game  from  becoming  a  subject  of  commerce 
in  tbe  general  market,  and  thereby  reduce 
the  amount  that  would  reach  such  market 
It  Is  also  a  matter  of  common  knowledge 
that  the  facilities  for  regular,  rapid,  and 
cheap  transportation  furnished  by  common 
carriers,  especially  railways,  are  practically 
essential  to  tbe  business  of  these  pot  hunt- 
ers, and  furnish  Its  chief  stimulant  and  aid, 
and  that,  without  this  method  of  transpor- 
tation, hunting  for  tbe  general  market  would 
be  quite  limited,  and  the  amount  of  game 
killed  very  much  reduced.  Hence,  the  en- 
actment of  the  provision  under  considera- 
tion. The  legislature  has  a  very  large  dis- 
cretion In  such  cases  as  to  the  means  to  be 
adopted  to  efTect  the  desired  object,  and.  If 
these  means  do  not  violate  any  constitutional 
provision,  tbe  courts  will  never  set  up  their 
Judgment  against  that  of  the  legislature  as 
to  whether  they  are  tbe  best  or  most  equita- 
ble means  that  might  have  been  adopted. 
Neither  will  the  courts  declare  a  law  Inval- 
id, unless  it  Is  in  plain  violation  of  some  ex- 
press provision  of  the  constitution.  All  rea- 
sonable doubts  must  be  solved  in  favor  of 
the  legislative  action.- 

The  provision  under  consideration  certain- 
ly baa  a  natural  and  reasonable  tendency  to 
preserve  the  game  of  the  state  from  extinc- 
tion or  undue  depletion,  and  we  cannot  say 
that  the  restriction  upon,  tbe  method  of 
transporting  game  consigned  to  commtsslon 
men  or  sale  markets  Is  arUtrary,  or  not 
founded  upon  ah  apparent  natural  reason, 
suggested  by  the  necessities  of  tbe  ease.  If 
tbe  law  Is  otherwise  unobjectionable,  the 
mere  fact  that.  In  its  (^ration.  It  may  In- 
ddently  deprive  common  carriers  of  some 
business  whlcb  they  would  otherwise  get, 
or  may  render  it  more  dUBcnlt  for  those  to 
procure  game  In  the  market  who  live  at  a 
distance  from  tbose  porta  of  tbe  state  where 


it  is  killed,  will  not  render  the  law  invalid. 
If  this  restriction  was  sought  to  be  applied 
to  some  article  In  which  the  citizen  bad  an 
absolute  and  unlimited  right  of  private  prop- 
erty. It  could  not  l>e  sustained.  But  wild 
game,  before  it  Is  reduced  to  possession,  be- 
longs to  the  state  in  Its  sovereign  capacity, 
in  trust  for  the  whole  public.  Hence,  in  the 
exercise  of  its  police  power,  the  state  may 
impose  sucb  limitations  and  restrictlODs  up- 
on tbe  right  of  property  In  it  after  It  Is 
taken  or  Itllled,  as  will  tend  to  prevent  Its 
extermination  or  undue  depletion.  State  v. 
Rodman,  58  Minn.  393,  59  N.  W.  1098.  One 
wbo  kills  a  deer  does  not  acquire  an  abso- 
lute and  unlimited  right  of  property  In  It 
EUe  right  of  proi>erty,  from  Its  very  lucep- 
tlon,  is  subject  to  all  tbe  limitations  Im- 
posed upon  it  by  tbe  police  laws  of  tbe 
state,  one  of  which  is  tbe  restriction  upon 
the  mode  of  transportation  under  considera- 
tion. Hence,  no  question  of  taking  private 
property  without  due  process  of  law  la  in- 
volved.   Order  affirmed. 


NELSON,  County  Treasarer,  T.  ST.  PAUL 

TITLE  INSURANCE  &  TRUST  CO. 
(Supreme  Court  of  Minnesota.    Feb.  6,  1896.) 
Taxation— TiTLB  Insuh&kos  Compasibb. 
If  a  title  insurance  company,  orgeaized 
under  Gen.  Laws  1887,  c.  135  (Gen.  St.  1894,  M 
3338-3343),  avails  itself  of  the  provisions  of 
Gen.  Laws  1889.  c.  227.  and  engages  in  the  an- 
nolty.  safe-deposit,  and  trust  businem  authorised 
hj  Gen.  Laws  1883,  c.  107  (Gen.  St  1894,  if 
2841-2854),  all  its  property  la  subject  to  assess- 
ment and  taxation  under  the  general  tax  law. 
In  the  same  manner  as  the  propertT'  of  annuity, 
safe-deposit,  and  trust  companuai  orgmniwd  un- 
der the  act  of  1883. 
(Syllabus  by  the  Court.) 

Case  certified  from  district  court,  Ramsey 
county;  Hascal  R.  Brill,  Judge. 

Action  by  A.  N.  Nelson,  coun^  treasurei 
of  Ramsey  county,  against  the  St  Paul  Ti- 
tie  Insurance  &  Trust  Company.  Case  cer- 
tified. Affirmed. 

Pierce  Batter,  for  plalntUE.  Sterens, 
O'Brien,  Cole  &  Albrecbt,  for  def«idant 

MITCHELL,  J.  The  defendant  was  orig- 
inally a  corporation  existing  and  doing  bnsl- 
nesB  nnder  Gen.  Laws  1887.  c.  13S,  as  amend- 
ed, entitled  "An  act  regulating  and  confirm- 
ing the  formation  of  real  estate  titie  insur- 
ance companies."  Gen.  St  1804.  {f  333S- 
3343.  The  anttaorlsed  business  of  snch  cor- 
porations was  "ecamlning  titles  to  real  es- 
tate and  of  guaranteeing  or  Insuring  owners 
of  real  estate  and  others  interested  therein 
or  having  liens  or  incumbrances  thereon 
against  loss  by  reason  of  defective  titles,  en- 
cuiQtil^'^  otherwise."  The  act  provid- 
ed \]yfit  Buch  corporations  "shall  be  taxed  In 
likb  rp&i^°^r  ^  domestic  Insurance  com- 
J  ^re."  Tbe  statute  relating  to  domes- 
ti^^e^^rance  companies  provided  that  "they 
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shall  annnallr  pay  to  the  state  two  per  cent 
on  their  premium  receipts  in  this  state  and 
shall  also  pay  taxes  and  assessments  upon 
real  estate  owned  by  them  within  the  state 
in  like  manner  and  In  like  amount  as  real  es- 
tate owned  by  indlTlduala  la  taxed  and  as- 
sessed, and  no  additional  taxes  shall  be  col- 
lected of  snch  companies."  Gen.  St.  IS&i, 
I  3192.  Gen.  Laws  1883,  c.  107,  and  amenda- 
tory acts  (Gen.  St  1804.  «  2841-2854),  au- 
thorized the  formation  of  corporations  "for 
the  purpose  of  transacting  business  as  an- 
nuity, safe  deposit  and  tmst  companies." 
The  powers  of  snch  companies  as  enumerat- 
ed In  section  9  of  the  act  (section  2S49,  Gen. 
St.  1894)  are  quite  varied  and  extensive,  and 
the  kinds  of  business  which  tbey  are  author- 
ized to  transact  are  very  dlffereat  from  that 
to  be  transacted  by  title  Insurance  compan- 
ies organized  under  Gen.  Laws  1887,  c.  13S 
(Gen.  St  1894,  fi$  3338-^43).  The  act  of 
ISS3  made  no  provision  for  any  special  mode 
of  taxing  annuity,  safe^eposlt,  and  trust 
companies,  but  left  their  property  to  be  as- 
sessed and  taxed  In  tbe  usual  and  ordinary 
method  In  which  the  property  of  corpora- 
tions is  assessed  and  taxed  under  the  general 
tax  law.  In  1889  the  legislature  passed  an 
act  (Gen.  Laws  1889,  c.  227;  Gen.  St.  1894. 
I  3339)  providing  that  any  corporation  or- 
ganized under  or  confirmed  by  Gen.  Lows 
1887.  c.  135  (Gen.  St  1894,  H  3338-3343), 
upon  complying  with  the  provisions  of  Gen. 
Laws  1883,  c.  107  (Gen.  St  1894,  SS  2841- 
2S&4).  as  amended,  or  as  the  same  might  be 
thereafter  amended,  should  be  subject  to  the 
provisions  of  the  last-named  act,  as  amend- 
ed, or  as  the  same  might  thereafter  be 
amended,  and  entitled  to  all  the  rights,  prlv- 
U^es,  and  franchises  thereby  conferred. 
After  the  passage  of  the  act  of  18S9,  the  de- 
fendant complied  with  the  provisions  of  the 
act  of  1883,  and  amended  Its  articles  of  as- 
sociation so  as  to  authorize  It  to  transact 
both  a  title  Insurance  business  and  an  an- 
nuity, safe-deposit  and  trust  business,  and 
any  other  kind  of  business  authorized  by 
the  act  of  1883,  and  since  that  time  It  has 
been  engaged  In  transacting  both  kinds  of 
business.  Its  capital  Is  Invested  partly  In 
securities  as  a  "guaranty  fund,"  as  required 
by  Gen.  Laws  1887,  c.  135.— the  title  insur- 
ance company  act  (Gen.  St.  1894,  §S  3338- 
3M3),— partly  In  securities  deposited  with 
the  state  auditor,  as  required  by  Gen.  Laws 
1883,  c.  107,— the  annuity,  safe-deposit  and 
trust  company  act  (Gen.  St  1894,  H  2841- 
2854),— jMirtly  In  a  "title  insurance  plant" 
partly  in  real  estate,  partly  In  bank  stock, 
and  the  balance  In  personal  property  cbiefly 
mortgage  securities. 

The  Questions  certified  to  this  court  are: 
First  is  the  property  of  the  defendant,  oth- 
er than  its  real  estate  and  bank  stock,  sub- 
ject to  taxation  in  any  other  manner  than 
as  provided  by  Gen.  Laws  1887,  c.  135  (Gen. 
St  1894.  il  3388-3348),  to  Wit  by  payment  of 
3  per  cent  on  Ita  premium  receipts  from  ti-. 


tie  Insurance?  If  so,  then,  second,  what  por- 
tion of  its  property  Is  subject  to  such  other 
mode  of  taxation?  Our  answer  to  these 
questions  is  that  all  the  property  of  the  de- 
fendant Is  subject  to  assessment  and  taxa- 
tion in  the  usual  and  ordinary  manner  In 
which  the  property  of  corporations  is  assess- 
ed and  taxed  under  the  general  tax  law. 
Both  parties  concede  the  validity  of  the 
commuted  system  of  taxing  insurance  com- 
panies provided  by  statute.  Hence,  we  shall 
assume,  without  deciding,  that  this  com- 
muted system  is  not  In  conflict  with  any 
provision  of  the  constitution.  It  is  a  fa- 
miliar rule  that  exemptions  from  taxation 
are  to  be  construed  strictly  In  favor  of  the 
state.  We  think  the  same  rule  should  be 
applied  In  the  construction  of  statutes  pro- 
viding for  a  special  or  commuted  plan  of 
taxation  which  exempte  or  excepts  proper^ 
ty  from  the  general  system  of  taxation. 
The  exclusive  business  of  domestic  insur- 
ance com[>anles  is  insurance.  Their  entire 
capital  la  used  in,  or  invested  for  the  pur- 
poses of,  that  business,  and  the  chief  source 
of  their  Income  Is  premium  recelpte  on  In- 
surance policies  issued  by  them.  When  the 
legislature  provided  for  the  same  system  of 
commuted  taxation  of  titie  insurance  com- 
panies, tbe  exclusive  business  of  such  com- 
panies, as  the  law  then  was,  was  Insuring 
against  defective  titles,  and  such  business 
as  was  reasonably  incident  thereto.  Their 
entire  capital  was  used  in,  or  Invested  for 
the  purimses  of,  that  business.  The  legis- 
lature must  be  presumed  to  have  deter- 
mined that  under  such  circumstances,  2  per 
cent  on  premium  receipts  from  Insurance 
would  be  a  fair  equivalent  for  the  amount 
of  tax  which  the  property  of  such  compa- 
nies would  contribute  If  assessed  In  the  us- 
ual maimer.  But  when  the  l^slature  sub- 
sequently authorized  such  companies  also 
to  transact  other  and  entirely  different 
kinds  of  business.  In  which  they  might  use 
and  invest  the  greater  part  of  their  capital, 
and  from  which  the  larger  part  of  their 
profits  might  be  derived,  It  Is  not  to  be  pre- 
sumed that  they  Intended  to  accept  2  per 
cent,  of  the  premium  receipts  from  the  in- 
surance part  of  the  business  in  lieu  of  all 
other  taxes  on  the  entire  property  of  such 
companies.  Any  such  scheme  would  be 
wholly  repugnant  to  the  provisions  of  the 
constitution  requiring  uniformity  and  equal- 
ity of  taxation.  Suppose,  for  example,  there 
was  another  corporation  organized  under 
the  act  of  1883,  with  a  capital  equal  to  that 
of  the  defendant,  but  which  is  doing  an  ex- 
clusively titie  Insurance  business,  while  the 
defendant,  having,  under  the  act  of  1889. 
availed  Itself  of  the  provisions  of  the  act  of 
1887,  is  doing  both  a  title  Insurance  and  an 
annuity,  safe-tleposit  and  trust  business, 
but  90  per  cent,  of  Its  business  is  of  the  let- 
ter kind,  and  90  per  cent,  of  Its  capital  Is 
used  In  that  business.  In  such  a  case,  tbe 
entire  proper^  of  tbe  other  company  would 
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be  ammnH  and  taxed  In  the  oatial  mamm; 

DDder  tbe  general  tax  law.  wbile,  according 
to  defendant's  c<mtentlon,  all  the  tax  It 
would  hare  to  pay  (except  on  inch  of  Its 
capital  as  happen*  to  be  Invested  In  real  es- 
tate or  bank  stock)  woold  be  2  per  oent.  on 
its  receipts  fVom  tbe  small  fracttrai  fit  Its 
bnaiiiess  which  consisted  of  title  inaurance. 
The  result  might  be  that  while  both  oom- 
pantes  had  an  equal  amount  of  capital,  the 
defendant  would  pay  only  a  few  hundred 
dollars  taxes,  while  the  other  company 
would  have  to  pay  as  many  thousands.  Any 
such  oMistructlon  of  the  statute  Is  not  to  be 
entertained  for  a  moment.  Tbe  legislature 
proTlded  that  If  a  title  Insnrance  company, 
organised  under  the  law  of  1887,  araUed 
Itself  of  the  proTisimu  of  the  act  of  18S0  so 
as  to  enaMe  it  to  do  "an  annuity,  safe-de- 
posit, and  trust"  bnalness  under  the  act  of 
1883,  It  should  be  subject  to  aU  the  prori- 
flions  of  the  last-named  act  The  defendant, 
hartng  arailed  Itself  of  the  ben^ts,  must 
accept  the  burdens  Imposed  by  the  act. 
One  of  these  burdens  is  that  its  property 
ffhall  be  assessed  and  taxed  in  the  usual 
method,  the  same  as  that  of  any  other  an- 
nuity, safe-deposit,  and  trust  company. 
Whether  It  would  be  feasllde  to  apidy  a 
ddual  system  of  taxation  to  companies  which, 
llk«  defendant  are  doing  both  kinds  of 
business,  and  segregate  the  "title  Insur- 
ance" Inislness  from  the  "annul^,  safe-de- 
posit, and  trust"  business,  we  are  not  suffl- 
jdently  advised,  and  It  Is  not  a  question  for 
us  to  consider.  That  Is  a  question  for  the 
legislature.  This  will  not  remit  in  double 
tsxatiim.  If  the  defendant,  under  an  er- 
roneous construction  of  the  law,  has  paid  to 
the  state  2  per  cent,  of  its  premium  receipts. 
It  will  be  entitled  to  have  it  refunded,  and 
it  la  to  be  presumed  that  the  state  will  do 
Its  duty  In  that  regard.  The  decision  of  the 
trial  court  was  correct,  and  the  proceed- 
ings are  remanded,  for  further  aetlim  In  ae- 
.cordance  therewith. 


LBQYB  T.  STOPPBL  et  aU 
<Sivreme  Ooort  of  Minnesota.    Feb.  6,  1806.) 
Pkavdolsxt  CoimTASoaa  —  Cotiudbratioii  — 

MOTICI— SurnOIBXOT  or  E*TIDBKOB-r 
RiQBTs  or  ORAKTBia. 

1.  Action  by  a  receiver,  aoder  an  HBsign- 
meot  for  the  benefit  of  creditors,  to  act  aside,  as 
having  been  execi^ted  with  intent  to  defraud 
creditorB,  a  conreyance  by  S.,  one  of  the  InBol- 
vent  aaBigDOffl,  of  certain  land  to  hia  son  F.; 
also,  a  conveyance  of  other  real  estate  by  S.  to 
K.,  and  then  by  K.  to  0„  wife  of  S.'s  sod  O. 
The  partDMsbip  of  which  8.  was  a  member  was 
In  fact  insolvent  when  he  ezecated  these  con- 
veyaiices,  but  did  not  cease  business  or  make  the 
assignment  until  about  a  year  and  a  half  aft- 
erwards. BHd,  that  the  evidence  justified  a 
finding  that  the  conveyance  to  F.  was  executed 
in  performance  of  an  oral  agreement  between 
him  and  his  father — ^made  seven  years  previously 
—that  If  he  would  remain  at  home  for  six  years 
after  he  came  of  ^e,  and  worir  and  assume  the 
<hKge  aad  managwneiit  of  Us  fathtt's  farm,  the 


father  wonld  convey  to  falB  tbe  land  In  questiia. 
and  that  V.  received  the  conveyance  in  good 
faith,  and  without  notice  of  any  fraudolent  in- 
tent on  part  of  his  father. 

2.  where  a  conveyance  is  partly  volnntary, 
courts  will,  in  favor  of  creditors,  often  set  it 
ande,  so  far  as  it  is  witfaont  consideration,  but 
let  it  stand  as  seconty  for  the  consideration  ac- 
tually paid.  Bat  although.  In  this  esse,  the  con- 
tract between  ibe  father  and  son  was  more  fa- 
vorable to  the  latter  than  the  former  would 
have  made  with  a  straneer,  the  facts  do  not 
make  a  case  for  the  application  of  this  rule  of 
partial  Interference,  especially  as  there  was  no 
gross  dispaiity  between  the  value  of  the  land 
conveyed  and  the  value  of  the  services  rendered. 

3.  The  property  conveyed  by  8.  to  K.,  and 
by  the  latter  to  O..  was  subject  to  a  mortgage 
executed  by  8.  before  the  conveyances.  After 
the  property  was  conveyed  to  O.,  she  paid  off 
this  mortgage  with  ber  own  money.  Held  that, 
while  the  evidence  of  a  fraudulent  intent  on  the 
part  of  K.  and  O.  was  not  at  all  clear  or  strong, 
yet  the  snapidoas  circumstances  connected  with 
the  transactions  were  suifieient  to  justify  the 
finding  of  the  court  that  tbe  conveyances  were 
made  and  received  with  knowledge  of  the  io- 
solvency  of  S.,  and  to  secure  the  property  for 
the  benefit  of  S.  and  his  family  free  from  the 
claims  of  creditors. 

4.  But  held,  also,  that  under  the  circum- 
stances the  conveyances  should  have  been  al- 
lowed to  stand  as  security  to  O.  for  tbe  amount 
she  had  expended  in  paying  off  the  mortgage. 

6.  While  the  general  mle  is  thatr  if  a  trans- 
fer is  tainted  whh  actual  fraud,  it  will  not  be  al- 
lowed to  stand  for  any  purpose,  either  of  reim- 
bursement or  indemnity,  this  rule  is  not  Inflexi- 
ble. Courts  of  equity  will  look  at  the  facts, 
giving  to  each  its  doe  weight  and  deal  with  tbe 
transaction  before  It  according  to  its  Ideas  nf 
light  and  justice.  If  it  appears  that  the  grantor 
and  grantee  have  combined  to  commit  a  medi- 
tated, positive  fraud,  and  the  evidence  is  clear, 
the  court  will  not  allow  the  conveyance  to  stand 
for  any  purpose  of  reimbursement  or  Indemnity. 
But  where  the  drcomstances  are  so  suspicions 
that  tbe  conrt  does  not  feel  warranted  in  allow- 
ing the  conveyance  to  stand,  but  the  evidence  of 
frand  is  by  nc  means  clear  or  conclusive,  ^ey 
will,  under  some  circumstances,  allow  the  con- 
veyance to  stand  as  security  for  tbe  reimburse- 
ment of  the  grantee,  at  least  for  money  expend- 
ed by  him  for  the  ben<>St  of  the  property,  as  by 
paying  off  incumbrances. 

6.  Distinction  noted  between  sueb  a  caae 
and  one  where  the  money  has  been  paid  by  the 
grantee  to  the  fraudulent  grantor. 
(Syllabus  by  the  Court) 

Appeal  from  district  court  Olmstead  coun- 
ty; Thomas  S.  Buckham,  Judge. 

Action  by  Jacob  Leqve,  receiver,  against 
George  Stoppel,  Sr.,  and  others.  From  or- 
ders denying  new  trials,  all  parties  appeal. 
Affirmed  as  to  plaintiff,  and  modified  as  to 
defendants. 

Charies  OL  Willson,  for  appelant  Brown 
A  Abbott  Oeon^  W.  Grange,  and  George 
J.  Allen,  tor  respondents. 

MITGHEI«L,  J.  This  action  was  inought 
by  the  plaintiff,  as  receiver  of  George  Stop- 
pel,  Sr.,  to  set  aside,  as  having  been  made 
with  intent  to  hinder  and  defraud  creditors 
—First  ft  cooreyance  of  100  acres  of  land 
by  said  George  to  fals  sen  the  defendant 
B'redertck  Sti^ipd;  second,  a  sale  by  the  same 
to  the  certain  personal  property, 

congi^tlDg  of  fivm  machlneiy  and  stock; 
-  ^eonveyaneebytliesametoblsdaugh- 
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ta<-ln-law  the  defendant  Otella  Stopp^  of 
13  acres  of  timber  land;  fourth,  conTeyances 
bj  the  same  to  defendant  Gnstav  Krueger, 
and  by  the  latter  to  the  said  Ot^,  of  cer- 
tain Rochester  city  property.  The  court  be- 
low held  all  the  conTeyances  and  transfers 
valid,  exc^t  those  of  the  Rochester  dty  prop- 
erty, both  of  which  It  set  aside  as  belnf  fraud* 
ulent  and  Tofd  as  to  the  creditors  of  George 
Sioppel,  Sr.  Both  parties  appealed  from  ot- 
dere  denying  new  trials.  Am  plaintiff  dtd  not 
more  tor  a  new  trial  as  to  the  transfer  of 
the  personal  property,  and  aa,  npon  the  argu- 
ment, he  abandoned  his  appeal,  as  we  un- 
derstood his  counsel,  as  to  the  18  acres,  these 
two  transfers  need  not  be  considered,  except 
so  far  as  th^  mi^  throw  light  upon  the  In- 
tention at  the  parties  In  makli^  the  other 
transfers,  to  wit.  of  the  160  acres  to  Fred- 
erick Stoppel,  and  of  the  Rochester  property 
to  Kmeger,  and  by  him  to  Otella,  wtfe  of 
George  Stoppel,  Jr. 
1.  We  shall  first  consider  the  conveyance 
of  the  IdO  acres  to  TnAerUik  Stoppel.  The 
defendant  George  Stoppel,  Sr.,  was  a  well 
to  do  farmer,  who  bad  resided  for  many 
years  three  or  four  miles  from  the  dty  of 
Rochester,  on  his  term,  which  contisted  of  240 
acres,  or  three  BO'S;  all  the  buildings  beli^ 
on  the  middle  80.  which  was  his  homestead. 
His  ftunlly  consisted  ot  bis  wife  and  two 
wms,  the  defendant  George,  Jr.,  and  Fred- 
crick;  the  latter  bdng  the  younger  of  the 
two.  In  1877  the  father,  being  then  over 
70  yean  of  age,  and  desiring  to  retire  from 
the  actlre  managranent  of  the  farm,  and  ap- 
parency, at  the  same  time,  to  make  a  par^ 
tlal  dlTlslon  of  his  property  between  his 
sons,  conreyed  the  farm  to  his  son  George, 
taking  back  a  mortgage  tor  an  amount  which 
be  preanmably  considered  suflldent  to  sup- 
port hlms^  and  wife  in  their  old  age,  and 
also  to  provide  a  proper  allowance  for  his 
yonnger  son,  Frederick.  George.  Jr..  seems, 
bowerer,  to  have  soon  become  tired  of  farm- 
ing, and  desired  to  move  Into  the  city  of 
Rochester  and  engage  In  some  ottier  busi- 
ness. Thereupon,  In  1879,  he  reconveyed  the 
turn  to  his  tather,  and  moved  to  the  city. 
At  this  time  Frederick  was  absent,  at  school, 
but  bis  father,  having  the  fann  again  on 
Us  hands,  brought  him  home,  and  set  him 
at  work  on  the  farm,  at  which  he  continued 
until  he  arrtved  at  the  age  of  21  years.  Upon 
his  coming  <a  age,  whltib  waa  In  1886,  the 
question  naturally  arose  as  to  his  future 
course  of  life.  Thereupon,  as  the  court  finds, 
"the  defendant  George  Stoppel,  Sr.,  <H^ly 
promlaed  and  agreed  to  and  with  his  son 
Frederick  that  If  he  would  rranaln  at  home 
tor  six  yewra  after  he  so  came  of  age,  and 
WOTk  on  the  tana,  and  assume  the  eha^ 
and  responsIbUlty  of  carrying  on  the  same, 
the  said  Gewge,  Sr.,  would  at  the  ex* 
plratlon  of  said  period  convey  to  him,  the 
Maid  Frederick,  the  me  hundred  and  sixty 
acres  of  said  farm,  other  than  the  Iwme- 
ttead;  tbat.  In  consldentlon  of  and  r^Iance 
v.66K.w.no.ii — 14 


npon  sucb  agreemoit,  the  aald  Fredulck 
continued,  for  about  seven  years  after  he 
became  of  age,  to  reside  at  home  and  work 
on  bis  father's  farm,  and  mainly  carry  on 
and  manage  the  same;  that  on  April  25, 
1802,  In  pursuance  of  s^d  oral  agreement, 
i  and  in  com^aatlon  of  the  services  so  ren- 
dered, the  defaadant  George  Stoppel.  Sr.. 
executed  to  said  Frederick  a  deed  of  the  180 
acres  <rf  the  farm,  other  than  UM  homestead." 
Connsel  for  plaintiff  urges  that  this  finding 
Is  not  supported  by  the  evidrace,  bis  con- 
tention being  that  this  alleged  oral  agree- 
ment between  the  father  and  son  Is  a  mere 
aftathonght;  that,  at  most,  there  was  notb- 
li^  more  than  a  looee  family  talk  or  under- 
standing how  the  father  would  divide  his 
property  among  his  family  after  lie  was 
through  with  it;  that  this  understanding 
bad  none  of  the  features  of  a  contract  ol 
sale,  and  did  not  include  tihe  dlaidacement 
of  the  totber's  creditors;  and  tliat  this  gen- 
«al,  loose  undwatandlng  Is  now  attempted 
to  be  used  so  as  to  do  service  in  sapporttng 
a  c<mveyance  made  after  the  father  had  be- 
!  come  Insolvent  These  family  arrangnnents 
I  should,  of  course,  always  be  scanned  with 
I  the  sevoest  scmtli^,  when  the  rights  of 
'  creditors  are  InvfAred,  but  we  certainly  can- 
!  not  say  that  the  evidence  did  not  Justify 
I  the  finding  of  the  «>urt.  The  alleged  agre^ 
ment  between  the  tether  and  the  son  was, 
under  the  circumstances,  a  natural  and  rea- 
I  Bonable  one;  and  the  fact  of  Its  nlstenc^ 
I  and  that  the  son  remained  at  home  and  man- 
I  aged  the  farm  until  he  was  28  years  old,  In 
,  punraance  of  and  reliance  upon  this  agree* 
I  meat,  finds  considerable  sui^rt  in  the  evi- 
j  dence  other  than  the  ttreet  testimony  of 
I  Frederick  and  other  monbers  of  the  family. 
As  this  agreement.  In  performance  of  which 
the  conveyance  In  question  was  executed, 
was  made  while  the  father  was  still  perfect- 
ly solvent,  and  years  before  he  contracted 
any  of  the  debts  represented  by  the  receiver, 
tills  finding  of  the  court  would  seem  to  be 
almost  cfmclusive  of  plalntttTs  appeal. 

The  court  also  finds  that  Frederick  receiv- 
ed the  conveyance  *in  good  telth,  and  for 
the  consideration  ho^before  named,  and 
without  any  intent  or  purpose  to  lilndw, 
delay,  or  defraud  any  (tf  the  creditors  of 
George  Stoppel.  Sr.,  and  that  he  had  nei- 
ther notice  uM*  knowledge  of  ills  tetlier's 
Insolvency  or  InablU^  to  pay  all  his  debts." 
This  finding  Is  also  assailed  as  not  be- 
ing justified  by  the  evidence.  It  ai^ears. 
In  1889  George  Stoppel,  Sr.,  and  several 
oth^,  formed  a  partnmhlp  for  the  pmv 
pose  of  establishing  and  operating  a  cream- 
ery In  the  city  of  Rocbestw,  together  with 
a  number  ot  outlying  "skimming"  statlona. 
The  capital  was  to  be  $2,000,  "represent- 
ed by  forty  shares  ci  stock,  of  fifty  dollars 
each,"  of  which  Stt^ipel  subscribed  for  six. 
The  business  seems  to  have  been  started 
mainly  with  borrowed  capital,  and  was  con- 
ducted by  a  superintendent  or  mpaser.  The 
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partners,  becoming  dissatisfied  with  their 
manager,  secured  his  retirement  in  Novem- 
ber, 1890,  at  which  time  the7  had  a  meet- 
ing to  determine  whether  the  buslDess  should 
he  continued.  From  the  statement  presented 
to  them,  they  fonnd  tbemselTes  with  a  plant 
which  had  cost  about  f 19,000,  and  with  an 
indebtedness  of  about  $20,000.  The  evidence 
showa  that  Frederick  was  present  at  this 
meeting,  with  his  father,  but  it  does  not  ap- 
pear that  he  took  any  part  In  the  proceed- 
ings. The  general  opinion  expressed  was  to 
the  effect  that  the  loss  bad  been  caused  uy 
bad  management,  but  that  the  bnslnesa 
would  pay  under  proper  management,  and 
the  conclusion  arrived  at  was  that  it  should 
t>e  continued.  It  was  continued,  but  appar- 
ently at  a  constant  loss,  until  November, 
1S93,  when  the  partners  made  a  general  as- 
signment under  the  Insolvent  law  of  1881,  at 
which  time  the  business  was  badly  and  hope- 
lessly insolvent  This,  It  will  be  observed, 
waa  over  a  year  and  a  half  after  the  con- 
veyance of  the  land  to  Frederick.  There  is 
no  doubt  under  the  evidence  that  the  busi- 
nesB  was  also  insolvent  In  April,  1892,  when 
Frederick  got  his  deed.  But  aside  from  his 
presence  at  the  meeting  In  November,  1890, 
—a  year  and  a  half  before,— there  la  no  evi- 
dence that  Frederick  knew  anything  about 
the  affairs  of  the  partnership,  or  had  any 
dealings  with  It,  except  delivering  milk  to  it, 
first  for  his  father,  and  afterwards  for  him- 
self. From  some  things  that  appear  In  the 
evidence,  he  probably  Icnew  that  the  cream- 
ery owed  some  debts  to  the  defendant  hank, 
but  there  is  no  evidence  that  required  a  find- 
ing that  he  supposed  the  business  was  being 
run  at  a  loss,  or  that  a  failure  was  likely  to 
occur.  He  testified  that  he  did  not  suppose 
that  the  debts  of  the  creamery  bad  any- 
thing to  do  with  bis  father's  individual  prop- 
erty; and,  aa  suggested  by  the  trial  court, 
there  is  nothing  improbable  in  this,  in  the 
case  of  a  man  unacquainted  with  business, 
especially  as  the  partners  themselves  always 
designated  their  interests  in  the  concern  as 
"shares  of  stock."  In  view  of  subsequent 
conveyances  by  the  father  to  other  parties, 
the  evidence  is  quite  persuasive  that  he  bed 
in  mind  a  probable  failure  of  the  creamery 
business,  In  dl8[x>slng  of  his  property;  but 
Frederick's  knowledge  of  such  intent  must 
be  Judged  of  by  what  had  occurred  when  he 
got  his  deed,  and  at  that  time  his  father  had 
not  disposed  of  any  of  his  property.  There 
Is  nothing  unusual  or  suspicious  in  Freder- 
ick's leasing  the  homestead  80,  and  buying 
his  father's  farm  machinery  and  stock,  soon 
after  he  obtained  his  deed.  He  had  neither 
stock  nor  Implements  nor  buildings  on  his 
own  land.  His  father  would  not,  at  his  age, 
be  Inclined  to  resume  the  management  of 
the  homestead  SO.  It  is  conclusively  estab- 
lished  by  the  evidence  that  he  paid  bto  father 
full  value.  In  cash,  raised  by  executing  a 
mortgage  on  the  160  acres.  There  was  no 
aecrecy  abont  the  transactions.    The  deed 


was  promptly  placed  on  record,  and  the 
milk  account  at  the  creamery  changed  from 
the  name  of  the  father  to  that  of  the  son. 
The  officers  of  the  defendant  bank— mucb  the 
largest  creditor  of  the  partnership— soon  ac- 
quired actual  knowledge  of  these  transfers; 
and  yet  this  does  not  seem  to  have  excited 
their  suspicions  that  anything  was  wrong, 
for  they  continued  to  extend  and  renew  cred- 
its to  the  partnership  for  over  a  year  after- 
wards. 

It  is  also  argued  that  the  conveyance  of  the 
lf!0  acres  must  have  been  Intended  in  part 
aa  a  gift  from  the  fatber  to  the  son,  and 
not  a  contract  of  sale,  pure  and  simple;  that 
the  father  would  never  have  made  any  such 
bargain  with  a  stranger.  It  must  be  admit- 
ted that  there  is  some  force  In  this  argu- 
ment, and  it  has  suggested  to  our  minds  tlie 
only  question  about  which  we  have  had  the 
least  doubt  in  reference  to  the  conveyance 
to  Frederick,  viz.  whether  the  conveyance 
should  not  be  set  aside  as  being  In  part  a 
voluntary  one,  but  allowed  to  stand  as  securi- 
ty for  the  value  of  Frederick's  services  for 
the  seven  years;  a  thing  which  courts  fre- 
quently do  where  the  conveyance  Is  partly 
voluntary,— at  least  where  it  Is  only  con- 
structively fraudulent  on  that  ground.  But, 
if  the  agreement  waa  that  Frederick  should 
have  the  land  for  his  services,  we  do  not 
think  that  the  case  Is  one  for  the  application 
of  any  such  rule.  It  cannot  be  said  that  the 
conveyance  was  In  part  voluntary,  even  If 
the  land  was  worth  more  than  the  services, 
and  the  father  gave  his  son  a  better  bar- 
gain than  he  would  have  given  to  a  stranger. 
Moreover,  It  is  by  no  means  clear  that  any 
such  disposition  of  the  case  would  in  fact 
do  justice  to  the  wn.  When,  at  the  age  of 
21,  be  was  about  to  decide  upon  his  future 
course,  it  is  not  at  all  certain  that  he  would 
have  been  willing  to  stay  at  home,  and  work 
his  father's  farm,  merely  for  ordinary  wages. 
It  also  appears  that  there  was  no  gross  dis- 
parity between  the  value  of  the  land  and 
the  value  of  the  services.  The  court  finds 
that  the  land  was  worth  ^,500  at  the  time 
the  conveyance  was  executed,  but  the  evi- 
dence tends  to  show  that  it  waa  worth  con- 
siderably less  seven  years  before,  when  the 
oral  agreement  waa  made.  The  court  did  not 
find  the  value  of  the  services,  but  the  uncon- 
tradicted testimony  of  the  witnesses  placed  it 
at  from  $300  to  $500  a  year.  Allowing  Inter- 
est on  each  year's  services,  estimated  at  the 
average  of  the  figures  given  by  the  witnesses, 
the  total  amount  would  equal  the  value  of 
the  land  at  the  date  of  the  conveyance. 

2.  It  remains  to  consider  the  conveyances 
of  the  Rochester  city  property.  This  prop- 
erty had  formerly  belouKed  to  George  Stop- 
pel,  Jr.,  who  had  sold  It  to  his  father.— part 
la  1880,  and  part  in  1883.  The  court  finds 
(and  evidence  supports  the  finding)  that 
ills  fiJther  was  still  Indebted  to  him  for  the 
le  purchase  money  of  this  prop- 
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tbe  amount  of  sncb  IndebtedneBS.  Tlie  cott- 
Teyances  at  the  Rochester  property  from  the 
son  to  the  father  state  the  porchftse  price  at 
«4.fiOa  On  Uaj  14.  1882  (very  soon  after 
the  cfmTeyance  and  transfer  by  George,  Sr., 
to  Frederi<A),  Qwrge  Stoppel,  Sr.,  conrejed 
the  IS  acres  of  timber,  for  $130,  to  Otella. 
wife  of  George,  Jr.;  the  purchase  money  be- 
1ns  applied  on  the  Indebtedness  of  George, 
Sr..  to  George.  Jr.  On  the  26th  of  the  same 
month,  George.  Sr.,  asAd  and  couTeyed  to  de- 
fendant Qnstar  Kmeger  the  Rochester  prop- 
erty for  12,000  casli,  snblect  to  a  morUfage 
thereon  executed  by  George,  Sr.,  for  $4,000, 
whhdi,  the  tenns  of  the  deed,  Erueger  as- 
sumed and  penKmally  agreed  to  pay.  THis 
deed  was  recorded  on  the  day  of  its  execu- 
tion. According  to  the  evidence  introduced 
In  behalf  of  tbe  defradants,  George,  Sr.,  Im- 
medlatdy  paid  over  the  $%000  rec^red  fn»n 
Kmega  to  his  son  George  Jr.,  to  apply  on 
his  indebtedness  to  him.  7hl8  disposed  of 
all  George,  Sr.'s,  mmexempt  property,  except 
his  Intarest  In  tbe  creamery,  which,  as  we 
have  seen,  was  a  debt,  rather  than  an  asset 
George,  Jr..  according  to  hte  own  testimony 
and  that  of  his  wife,  Immediately  paid  orer 
to  her  the  S2.000,  to  apply  on  an  Indebted- 
ness which  he  owed  her  for  money  which  she 
had  rec^Ted  frmn  her  father,  and  which  her 
husband  had  used  In  his  business.  It  should 
have  been  also  stated  that  the  evidence  tor 
the  defendants  Is  that  tbe  $1,160  received  by 
George.  Sr.,  from  Frederick  fOr  the  farm  ma- 
dilneiy  and  stock  was  also  paid  over  by  the 
fwmer  to  George,  Jr..  to  be  applied  <m  his 
Indebtedness  to  ttie  latter.  According  to  tbe 
testimony  oa  behalf  of  the  defendants,  Krue- 
ger.  shortly  after  (within  two  or  three  weeks) 
his  purchase  ot  Uie  Rochester  property,  be- 
coming dlssatisfled  with  his  bai^ln,  becauae 
George  Stoppel.  Sr.,  had  made  misrepresoi- 
tatkms  to  him  as  to  bow  the  premises  were 
rented,  and  as  to  the  duty  of  one  of  the  ten- 
ants to  make  certain  repairs,  concluded  to 
request  George.  Sr.,  to  take  back  the  prop- 
erty; that  having  mentioned  this  to  George, 
Jr..  the  latter  suggested  that  perhaps  bis 
wife  wonld  buy  the  pn^rty;  that  George, 
Jr.,  having  communicated  the  fact  to  his 
wife,  the  lattor  went  to  Kmeger,  and  bouffbt 
the  property  from  him  for  the  same  price  he 
had  paid  George,  Sr.,  and  paid  him  $2,000; 
hut,  not  baring  the  money  with  which  to  pay 
the  $4,000  mortgage  which  Krueger  had  as- 
sumed, no  conveyance  was  made  until  the 
following  December,  when,  having  raised  the 
$4,000,  she  paid  off  the  mortgage  and  ob- 
tained her  deed,  but,  not  then  having  the 
money  to  pay  the  taxes,  she  did  not  record 
It  until  the  following  spring.  The  court  finds 
that  the  conveyances  from  George  Stoppel, 
Sr.,  to  Kmeger.  and  from  the  lattw  to  Otella 
Stoppel.  were  both  executed  with  knowledge 
and  notice  to  all  the  parties  thereto  of  the 
inmlvency  of  George,  Sr..  and  that  both  con- 
veyances were  made  and  received  for  the 
purpose  of  transferring  the  title  throi^b 


Kmeger  to  Otella.  and  in  view  of  tbe  insol- 
vency of  George.  Sr.,  and  to  secure  tbe  prop- 
erty for  the  benefit  of  himself  and  family, 
free  from  the  claims  of  his  creditors,  and, 
as  a  comduBlon  of  law.  held  that  they  were 
toiudulent  and  vcdd,  and  ordered  judgment 
that  they  be  wholly,  set  aal6e. 

Judging  merely  from  the  evidence  aa  It  ap- 
pears In  the  record,  we  are  Inclined  to  think 
that  we  would  have  hesitated  to  find  that 
Krueger  was  not  a  bona  flde  purchaser  with- 
out notice  of  any  trauduloit  Intont  on  the 
part  of  his  grantor;  and.  If  he  was  such  a 
purchaser,  he  would  convey  good  title  to  his 
grantee,  Otella.  whatever  notice  or  motive 
she  might  have  had  when  making  the  pur^ 
chase.  But  in  view  of  all  the  circumstances 
disclosed  by  the  evidence,  and  suggested  by 
the  Judge  in  his  memorandum,  and  recognis- 
ing the  weight  to  be  given  in  such  cases  to 
suspicious  circumstances  or  earmarks  of 
frand,  of  the  force  of  which  the  trial  Judge, 
who  saw  tbe  witnesses.  Is  in  better  position 
to  Judge  than  an  appellate  court,  we  do  not 
feel  Justified  In  setting  aside  his  finding  as 
not  justified  by  the  evidence.  Our  conclu- 
sion is  that  the  evidence  wonld  have  Justi- 
fied either  one  of  three  conclusions,  to  wit: 
0)  That  Kmeger  was  an  actual,  bona  fide 
purchaser  for  valqe;  or  (2)  that  the  purpose 
ot  Geoi^,  Sr.  (known  to  all  the  other  parties), 
was  to  give  a  preference  to  his  son  George, 
as  bis  individual  creditor,  over  his  partner- 
ship creditors;  or.  (3)  substantially  as  found 
by  tlie  court,  that  his  object  was  to  secure  to 
I  his  mm  Gewge  his  share  <tf  the  property  free 
from  the  claims  of  creditors.  It  would  be 
I  only  under  tbe  last  hypothesis  that  plaintiff 
I  would  be  entitled  to  any  relief;  tor,  as  the 
property  conveyed  was  the  grantor's  ludl- 
vt-lual  property,  his  individual  creditors  were 
entitled  to  a  preference.  In  tbe  application  of 
it  to  the  paymoit  of  debt*.  The  only  ques- 
ti<Hi  is  whether  the  conveyances  should  have 
been  wh(d1y  set  aside,  or  whether,  under  the 
circumstances,  they  should  be  allowed  to 
stand  as  security  for  the  amount  of  the  $4,- 
000  mortgage,  which  the  last  grantee,  Otella, 
has  paid.  The  finding  of  the  court,  and  the 
undisputed  evidence,  Is  that  the  defendant 
George  Stoppel,  Jr..  either  with  his  own 
money  or  that  of  his  wife,  has  paid  this 
mortgage.  The  trial  Judge  seems  to  have 
been  of  tbe  opinion  that  this  question  could 
not  be  determined  in  this  action,  for  the  rea- 
son that  the  defendants  asked  for  no  such 
rdlef  In  th^r  answer,  but  stood  on  the  en- 
tire validity  of  these  conveyances.  In  this 
view  of  the  law  we  cannot  concur.  Tbe  whole 
Includes  all  Its  parts,  and  tbe  plalutlCT  hav- 
ing asked  that  the  conveyances  be  wholly  set 
aside,  and  all  the  facts  and  parties  bting  be- 
fore the  court.  It  was  competent  for  it  to  de- 
termine. In  accordance  with  tbe  equltlea  of 
the  case,  whether  tbe  whole  or  only  a  part 
of  the  relief  asked  for  should  be  granted. 

It  is  well  settled  that  when  a  conveyauce 
is  not  tainted  with  actual  fraud,  but  la  only 
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eonstnictiTely  fmndulMit,— u,  for  Instance, 
vhere  It  !■  In  part  T0lnntai7,-4t  will  be  al- 
lowed to  stand  as  securl^  tor  the  money 
•dTuiced  by  the  gnntee,  nr  to  pay  off  Ln- 
enmbrances,  or  to  i)ay  the  grantor's  debts. 
But  It  Is  generally  laid  down  in  tbe  text- 
books that,  where  a  trafisfer  Is  tainted  with 
actual  frand.  it  Is  abs<dately  void,  altiiotigh 
foanded  upon  a  raluable  consideration,  and 
that  it  will  not  be  allowed  to  stand  for  any 
pmpose,— either  for  reimbursement  or  In- 
demnity. An  examination  of  the  authorities 
satiBfles  OS  that  this  Is  too  broad  a  state- 
ment <a  the  law.  We  admit  that  where  the 
grantor  and  grantee  bare  conspired  t<«ether 
to  commit  a  meditated,  poeltlTe  frand,  and 
the  evidence  of  that  foot  is  clear,  no  court 
erer  has  or  should  allow  the  conreyance  to 
stand  for  any  purpose  of  relmborsement  or 
Indemnity  to  Oie  grantee,  who  was  partlceps 
crlminls.  Any  other  mile  would  be  to  offer 
protection  to  positive  fraud.  But  it  la  a 
matter  of  common  knowledge  with  courts 
and  lawyers  that  there  are  frequently  cases 
where  conveyances  are  set  aside  on  the 
ground  of  what,  lu  the  legal  sense,  constl- 
tntes  an  actual  frand,  which  nevertheless  In- 
Tolvee  no  moral  turpitude,  and  where  the 
parties  did  not  actually  intend  to  commit, 
or  suppose  that  they  wpre  committing,  a 
fraud.  There  are  also  frequently  cases 
where  the  circumstances  are  so  suspicious 
that  the  court  does  not  feel  warranted  In 
allowing  the  conveyance  to  stand,  but  the 
evidence  of  fraud  Is  no  means  clrnr  or 
conclusive.  To  meet  the  requirement  of 
Justice  in  all  these  classes  of  cases,  a  more 
elastic  rule  should  obtain  than  the  mere 
presence  or  absence  of  actual  fraud,  in  its 
broadest  legal  sensa  And  an  examination 
of  the  adjudged  cases  Aowb  that  the  courts 
have  never  been  Inclined  to  tie  themselves 
down  to  any  such  hard  and  fast  rule.  The 
Bngllsh  courts  seem  to  feel  themselves  at 
liberty,  after  looking  at  all  tiie  facts,  and 
giving  to  each  Its  due  weight,  to  deal  with 
each  case  according  to  their  own  laeas  of 
right  and  Justice.  Numerous  Bng^lsh  cases 
can  be  found  where  the  court,  while  setting 
aside  the  conveyance,  has  decreed  it  to  stand 
as  security  fCr  mtmey  actually  paid  by  the 
grantee,  even  where  be  appeared  to  have 
been  a  partaker  of  the  frand,  but  the  proof 
was  not  entirely  clear.  Bee  Heme  v.  Meeres. 
1  Tern.  465;  Addison  v.  Dawson,  2  Yem.  678; 
(SarkBon  V.  Hanway,  2  P.  Wms.  208;  How  t. 
WeIdon,2YeB.8r.S16.  The  best  American  au- 
thorities have  frequently  announced  aslmiiar 
flexible  rule,  which  left  them  at  liberty  to  do 
equity  In  each  partlcnlar  case  according  as 
fhe  facts  appeared.  In  the  leading  case  of 
Boyd  T.  Dunlap,  1  Johns.  Oh.  478,  Chancellor 
Kent  states  the  law  thus:  **A  court  of  law 
«an  heUA  no  middle  course.  The  entire  claim 
«f  each  party  must  rest  and  be  determined, 
at  law,  on  the  single  point  of  the  validity 
of  the  deed;  but  it  Is  an  ordinary  case  In 
this  court  that  a  deed,  though  not  absolutely 


void,  yet,  If  obtiUned  trader  Inequitable  dr- 
cumstances,  should  stand  only  as  security 
for  the  sum  actually  due.  A  deed  fraudu- 
iMit  in  fact  Is  absolutely  void,  and  is  not  per* 
mltted  to  stand  for  any  purpose  of  reim- 
bursem«it  or  Indemnity;  but  It  Is  otherwise 
with  a  deed  obtained  under  suspicious  or  In- 
equitable dxcumstances,  m  which  Is  only 
etmstmctivety  fraudulent**  He  then  quotes 
with  approval  what  was  said  in  Heme  v. 
BCeeres  and  How  v.  Weldon,  supra  (which 
were  both  cases  Involvlnc  actual  fraud;,  and 
adds,  **Nothing  can  be  more  equitable  than 
this  mode  of  dealing  with  these  conveyances 
of  such  tndedslve  and  dubtons  aspect  that 
they  cannot  be  entir^  siqipressed  or  en- 
ttreiy  supported  with  satisfaction  and  safe- 
ty. In  Clements  v.  Moore.  6  Wall  290-^12, 
the  court,  speaking  through  Jiwrtlce  Bmyne 
states  the  law  thus  (after  stating  ttie  rule 
In  courts  of  law):  **When  the  proceedli^  la 
In  chancery,  the  Jurisdiction  exercised  is 
more  flexible  and  tolerant  Th6  equity  ap- 
pealed to,  while  it  scans  the  transaction 
with  the  severest  scrutiny,  locdcs  at  the 
facts,  and,  glvh^  to  each  Its  due  weight, 
deals  with  the  subject  before  it  accwdlng 
to  Its  own  ideas  of  right  and  justice.  In 
some  instances  it  vlidts  the  buyer  with  the 
same  consequences  which  would  have  fol- 
lowed In  an  action  at  law.  In  others  It  al- 
lows a  security  to  stand  for  the  amount  ad- 
vanced upon  It  In  othen  It  compels  the 
buyer  to  account  only  for  the  difference  be- 
tween the  undOT  price  which  be  piM  and  the 
value  of  the  property.  In  others,  although 
he  may  have  paid  the  full  value,  and  the 
property  may  have  passed  beyond  the  reach 
of  the  court,  it  regards  him  as  trustee,  and 
charges  him  accordingly.  When  he  baa  hm- 
estly  appUed  the  property  to  the  liablHties 
of  the  seller,  it  may  hold  bim  excused  from 
further  liability.  Tbe  cardinal  principle  in 
all  such  cases  is  that  tbe  property  of  the 
debtor  shall  not  be  diverted  from  tne  jtay- 
ment  ot  his  debts,  to  the  injury  of  the  cred- 
Itors,  by  means  of  the  fraud." 

In  the  present  case  the  court  finds  that  the 
value  ot  tiie  property  was  |5,500.  Hence 
the  value  of  Uie  equity  <$1,S00}  was  all  there 
was  in  It  for  creditors,  If  these  conveyajDcea 
had  never  bem  made.  Consequentiy,  that 
sum  is  the  utmost  amount  out  of  which 
they  could  have  been  defrauded.  Had  the 
defendants  never  paid  tne  mortgage,  $1,500 
WM  all  the  creditore  could  have  gotten  out 
of  the  pnqierty.  Th^  could  not  have  en- 
forced Krueger*s  covenant  with  Qeorge  Stop- 
pel.  Sr.,  to  p^  the  mortgage.  That  was  a 
matter  tiiat  concenwd  only  the  giantor  and 
the  mortgagee.  It  la  not  the  debtor's  money 
which  has  gone  to  pay  the  mortgage.  Why, 
then,  nnless  some  considerations  of  public 
Policy  are  involved,  should  the  creditors 
j^Ye  ^  boieflt  of  the  payment  of  the 
I't^ase,  and  be  allowed  to  reaUie  )<o.6O0 
of  the  property,  when  $1,500  is  all  the 
^^(^  Interest  they  had  in  It  orlginaUy. 
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Pour  thouiand  dollani  seeniB  a  aevete  pen- 
shy  to  Impose  upon  parties  for  an  act  which 
the  Penal  Code  does  not  recognize  even  as 
a  misdemeanor.  Another  Act  should  be 
kept  in  mind:  This  fa  not  a  case  where  re- 
imbnrsenwnt  la  sought  for  money  paid  to 
the  grantor,  and  which  he  may  hare  used 
apt  or  placed  b^ond  the  reach  of  bis  cred- 
itors. That  would  present  a  very  different 
case.  Here  the  money  went  to  the  benefit 
of  the  property,  and,  if  the  mortgage  bad 
not  been  paid,  the  creditors,  or  those  who 
purchased  at  a  creditors*  sale,  would  have  to 
pay  It,  In  mder  to  save  the  pn^^rty.  While 
the  transaction  might  have  Involved  actual 
frand.  In  a  legal  soise,  yet  the  proof  of 
fraud  was  by  no  means  clear  or  conclusive. 
It  was,  in  the  language  of  Chancellor  Kent* 
"one  those  conveyances  of  such  Indeci- 
sive and  dubious  aspect  that  tbey  cannot 
be  entirely  suppressed  or  entirely  supported 
with  satisfaction  and  safety."  Under  the 
dreumstances,  the  case  is  one  for  "limited 
Interference";  and  while  the  conveyances 
should,  under  the  flndlag  of  the  court,  be 
set  uMe^  they  should  be  allowed  to  stand 
as  security  for  the  reimbursement  of  the 
defendant  Otelia  for  the  $4,000  which  she 
has  paid  to  discharge  the  mortgage,  and 
when  the  property  Is  sold  she  should  be  re- 
imbursed, for  that  amount,  out  of  the  pro- 
ceeds. As  she  has  bad  the  rents  and  profits, 
she  would  not  be  entitled  to  Interest.  But 
she  ought  nt^  to  be  allowed  to  make  any 
profits  fmt  of  the  transaction.  Hence,  If  the 
net  rents  and  pn^ts  have  exceeded  the  in- 
terest on  the  $4,000,  the  receiver  may,  at  his 
election,  allow  her  Interest,  and  compel  her 
10  account  for  the  rents  and  proflta  On 
the  appeal  of  the  plaintiff  the  order  appeal- 
ed from  Is  affirmed.  On  the  vpeal  of  the 
def<»idants,  the  cause  Is  remanded,  with  In- 
structions to  the  court  below  to  modify  Its 
conclusions  of  law,  and  to  take  such  fur- 
ther proceedings  as  may  be  necessary  to 
conform  to  the  opinion  of  this  court 


PEOPLE  T.  POPE. 
(Supreme  Comt  of  Michigaii.    Feb.  18,  1806.) 
BoHiciDB — Stidbncb  — PRA.cTtce—  Rrmahbs  op 

(^DXBU^IliaTRUCr  lOK  B— W ITN  EaSKi). 

L  The  assertion,  iu  the  opeaing  argument  of 
the  prosecuting  attorney,  on  the  tnaJ  ofone  for 
mnrdpT  of  her  nnflband,  the  motive  for  which  was 
clainM>d  to  be  the  obtainment  of  insurance  on  his 
life,  that  she  had  all  the  policies  assigned  to  her- 
mU,  is  harmless,  even  if,  instead  of  their  being 
Kssipned  to  her,  she  wna  the  bcuefit-iary  therein. 

2.  The  eip»^ssion  of  opinion  by  the  prose- 
eoting  attomer  as  to  the  guilt  of  defendant  can- 
not be  complained  of,  the  court  haring  told  the 
jury  to  disregard  it. 

3.  Whether  parol  evidprre  ns  to  the  contents 
of  a  paper  was  properly  admitted  is  {mmaterial, 
die  paper  having  aiterwards  been  produced  and 
admitted. 

4.  On  trial  of  one  for  murdering  her  husband 
to  obtain  insnmnoe  on  his  life,  an  iosarance  agent, 
vbo  liad  testified  tliat  he  demanded  policies  bark 
from  dcfradant,  wss  asked  whr  be  demanded 


them.    Held  that,  ts  a  preliminary  question.  It 

was  proper,  and  that,  if  the  answer  coDtained  in- 
competent or  Immaterial  matter,  the  proper  prac- 
tice was  a  motion  to  strike  it  out. 

6.  On  the  prosecutioa  resting  In  a  homicide 
case,  the  defense  called  attention  to  the  fact  that 
witnesses  whose  names  were  indorsed  on  the  in- 
formatioQ  had  not  been  called,  and  demanded  that 
they  be  called  and  examined,  so  the  defense  coald 
cross-examine  them.  B^d  that,  the;^  m>t  having 
been  eyewitnesses  of  the  transactiODi  It  waa 
enough  that  they  were  produced  and  tendered  to 
the  defense  for  cross-examination. 

6.  Before  completion  of  the  cross-examina- 
tion of  a  witness  for  the  prosecntion,  she  was  takr 
en  sick,  and  carried  away.  Thereafter  tlie  de- 
fense wishe<I  to  further  cros^t-examine  her.  but 
she  was  too  ill  to  appear.  Held,  tliat  Uie  defense 
could  not  complain,  but  should  have  moved  to 
strike  out  her  testimony. 

7.  The  court  may  refuse  to  give  instnictioDi 
based  OD  the  testimony  of  certain  witnesses,  such 
testimony  not  forming  the  sole  basis  on  which 
conviction  can  be  had. 

8.  On  a  trial  for  murder,  the  motive  for  whidi 
was  claimed  to  be  the  obtaining  of  Insurance  on 
the  life  of  deceased,  It  Is  not  error  to  refuse  an  in- 
struction calling  atteutioD  to  evidence  tlmt,  four 
years  before,  when  deceased  was  sick,  and  carry- 
ing a  large  amonn*-  of  insurance,  defendant  pn^ 
eriy  adminiKtered  medicine  to  him,  thoufdi  an 
overdose  would  have  resulted  in  his  death. 

Error  to  recorder's  court  of  Detroit;  Wil- 
liam W.  Chapln,  Judge. 

Nellie  W.  Pone  appeals  from  a  conviction 
of  murder.  Affirmed. 

Henry  M.  Cheever,  John  Atkinson,  and 
Oeorge  X.  M.  OoDler,  for  appellant  Allan 
H.  Fraser.  Pros.  Atty.,  and  Henry  A.  Man- 
dell,  Asst  Pros.  Atty.,  for  the  Pei^le. 

GRANT,  J.  The  respondent  was  ccmvlcted 
of  murder  in  the  first  degree.  The  victim 
was  her  husband.  One  Brusseau,  who  was 
at  the  time  a  servant  and  nurse  In  the  house, 
killed  Mr.  Pope  with  a  hatchet  The  theory 
of  the  prosecution  was  that  the  murder  was 
committed  under  an  arrangement  agreed  to 
between  the  respondent  and  Brusseau.  Bms- 
seau  confessed  the  crime,  told  bow  It  was 
done,  and  testified  to  the  arrangement  be- 
tween respondent  and  hlms^f.  The  motive 
was  claimed  to  be  to  obtain  a  large  Insurance 
on  Mr.  Pope's  life  in  favor  of  rei^Ktndent 

1.  Complaint  Is  made  that  the  assistant 
prosecuting  attorney.  In  his  opening  statement 
to  the  Jury,  said  that  Mrs.  Pope  had  all  the 
policies  of  insurance,  with  the  acepUon  of 
$3,000.  assigned  to  hecsdf,  and  that  on  a  cer- 
tain occasion,  when  the  officers  went  to  her 
bouse,  "she  pretended  she  was  sick,  and 
couldn't  understand  the  officers*  questions"; 
also,  that  the  prosecuting  attorney  was  per- 
mitted to  express  his  opinion  as  to  the  guilt 
of  the  prisoner;  and,  also,  argued  to  the  Jury 
that  '*the  relations  between  the  prisoner  and 
Brusseau  were  filthy  and  improper." ,  The 
opening  statement  to  the  Jurj'  was  made  in 
good  faith.  It  was  shown  tint  certain  poli- 
cies were  assigned  to  Mrs.  Pope,  and  the  deed 
ot  assignment  Introduced  In  evidence.  Even 
If  It  were  true  that  she  was  the  beneficiary 
in  all  the  policies,  the  statement  that  they 
were  assigned  to  her  conld  not  bare  DreJn^ 
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diced  the  Svry.  The  argument  at  the  prose- 
eating  attwney  ia  not  glvm  In  the  record. 
The  conrt,  at  the  request  of  the  respondent's 
attorneys,  lustructed  the  Jury  that  "the  prose- 
cutlDg  attorney  has  no  right  to  express  hts 
personal  opinion  as  to  the  guilt  of  a  prisoner. 
The  Juiy  should  disregard  his  oplnloui  ex- 
cept so  far  as  It  Is  suppwted  by  the  testi- 
mony." After  giving  this  request,  the  court 
further  explicitly  charged  them  that  they 
must  disregard  the  opinions  of  the  attor- 
neys, and  be  guided  solely  by  the  evidence, 
and  also  instructed  them  that  there  was  no 
testimony  to  show  improper  relations  be- 
tween Brusseau  and  Mes.  Pf^,  and  that  the 
argument  at  the  assistant  prosecutor  u|>on 
this  point  must  be  rejected.  Under  this 
charge,  it  Is  unnecessary  to  determine  wheth- 
er there  was  any  testimony  to  Justify  the 
comments.  It  Is  doubtful  if  the  court  was 
correct  in  so  stating.  We  find  nothing  upon 
this  branch  of  the  case  to  imtUy  further 
comment  or  a  reTersal. 

2.  One  Crawford,  an  attorney,  was  Intro- 
duced on  the  part  of  the  defense,  and  pro- 
duced an  affidavit  made  1^  Brusseau,  which 
contradicted  his  confession,  and  his  testi- 
mony in  court  The  prosecutor  subjected  this 
witness  to  a  rigid  cross-examination,  which 
Is  now  claimed  to  have  exceeded  proper 
bounds.  No  objection  was  made  to  the  ad- 
mission of  the  testimony,  and  It  Is  now  too  | 
late  to  object  We  think,  also,  that  the  ex-  > 
amiuati<m  was  proper.  I 

3.  One  Wersd  testified  that  he  was  called 
by  Bmssean.  at  the  request  of  Mrs.  Pope,  to 
go  to  Mr.  Pope's  house  on  the  Saturday  night 
prior  to  the  murder;  that  Mrs.  Pope  wanted  | 
him,  as  a  notary  public,  to  acknowledge  < 
some  papers  made  out  by  her  attorney;  that  '■ 
he  saw  and  read  the  paper,  and  left  It  In  the  '. 
bands  ot  Mrs.  Pope.   Some  dlscussl<m  arose 
between  counsd,  In  the  court,  about  the  pa- 
per, in  which  counsel  for  the  respondent  said 
he  did  not  insist  upon  a  written  notice  to  pro- 
duce the  paper,  wtaereupon  the  court  stated 
they  might  prodnce  it  the  next  morning.  On 
the  following  morning,  one  of  the  attorneys 
for  the  respondent  stated  that  be  was  unaUe 
to  find  any  such  paper,  whereupon  the  court 
allowed  parol  evidence  of  its  ccmtents.  We 
think  It  was  admissible;  but  the  point  be- 
comes Immaterial,  because  the  paper  was  aft- 
erwards produced  and  admitted  In  evidence. 

4.  Mr.  Frank  P.  Guise  testified  that  he 
was  an  attorney,  and  acted  tar  an  Insurance 
company  which  had  a  flO,000  policy  on  Mr. 
Pope's  life;  that  a  note  for  fSSSSl  was  given 
for  the  first  payment,  signed  by  Mrs.  Pope;  > 
that  in  1891  he  went  to  her,  and  demanded 
this  policy  of  Mrs.  Pope,  and  also  one  for  an- 
otlier  company.  He  was  then  asked,  "What 
rt'nson  did  you  give  why  you  demanded  the 
policies  back?"  Respondent's  counsel  ob- 
jected to  the  question,  but  stated  no  grounds 
UierefOr.  An  assignment  of  error  based  up- 
on such  an  objection  will  not  be  considered 
by  this  court     People  v.  Moore,  86  Mich. 


134,  48  N.  W.  606.  As  a  prdlmlnary  question 
it  was  proper.  If  the  answer  contained  in* 
competent  or  immatolal  matter,  the  proper 
practice  would  hare  been  a  motioo  to  strike 
it  out,  which  vras  not  done. 

6.  When  prosecutiMi  rested,  reapondenf  s 
counsti  called  the  attention  of  the  court  and 
of  the  prosecutor  to  the  fact  that  cataln 
witnesses,  whose  names  w«e  Indorsed  upon 
the  information,  had  not  l>een  called,  and  d(*- 
manded  that  they  be  called  and  examined  in 
behalf  of  the  peoide,  so  thst  the  d^ense 
could  cross-examine  tbem.  The  prosecuting 
attMTiey  stated  that  the  evidence  of  these 
witnesses  was  cumulative.  They  were,  how- 
ever, produced,  uid  tmdered  to  the  defense 
for  cro8S-«aminaUoD.  None  ot  these  were 
eyewitnesses  to  the  transaction.  The  prose- 
cution bad  done  all  that  the  law  required. 
People  V.  Henshaw,  52  Mich.  B64.  18  N.  W. 
360;  Wellar  r.  People.  30  Mich.  23. 

6.  One  Mrs.  Montgomery,  a  witness  for 
the  prosecution,  became  111  before  the  close 
of  the  cross-examinatlMi,  fainted,  and  was 
carried  from  the  court  room.  The  defaise 
reeored  the  right  to  further  cross-examine 
her  if  they  desired.  ShorUy  sfter  the  prose- 
cution rested,  one  of  the  respondent's  conn- 
s' stated  that  be  desired  to  ask  Mrs.  Mont- 
gomery tiiree  or  four  questions.  She  was 
then  too  111  to  appear  In  court  The  prose- 
cutor then  offered  to  go  with  prisoner's  coun- 
sel to  h«  home,  and  take  her  deposition, 
which,  however,  was  declined.  No  motion 
was  made  to  strike  out  the  testimony  of 
the  witness,  nor  was  any  reason  shown  w^y 
a  further  cross-examination  was  desired. 
People  V.  Klndra,  102  Mich.  147,  60  N.  W. 
458.  The  proptf  course  for  the  respondent 
would  have  been  a  motion  to  strike  out  the 
testimony.  Having  fiUled  to  do  so,  she  can- 
not now  be  heard  to  object  because  a  further 
cross-examination  was  desired. 

7.  Several  errors  are  assigned  upon  the 
oral  charge  of  the  court  and  upon  the  refusal 
to  give  certain  requests.  Forty  requests 
were  preferred  on  b^ialf  of  the  respondent 
28  of  which  were  given,  and  covered  fully 
the  entire  theory  of  her  case.  No  possible 
room,  under  the  Instructions  of  the  court 
was  left  for  the  Jury  to  determine  the  case 
upon  any  other  theory  than  that  she  and 
Brusseau  had  entered  Into  a  conspiracy  for 
the  mufder  of  her  husband,  and  that  It  was 
successfully  carried  out  Some  of  the  re- 
quests refused  called  the  attention  of  the 
court  to  the  testimony  of  certain  witnesses, 
and  asked  specific  instructitms  based  upon 
It  This  is  not  the  duty  of  the  court,  unless 
the  testimony  forms  the  sole  basis  upon 
which  conviction  can  be  had.  If  the  result 
depends  upon  the  testimony  of  one  witness. 
It  would  be  mtirely  proper  for  the  court  to 
instruct  tlie  Jury  that  If  they  disbelieve  his 
testimony,  ot  If  it  does  not  eonvinoe  them  be- 
yond ^  reawmable  doubt,  they  should  acquit. 
Xesti^^"^  was  offered  on  the  part  of  the  peo- 
M«     show  threats  and  propositions  made  by 
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Mrs.  Pope  In  1891  to  kill  her  huaband.  Tes- 
Umon7  on  the  p&rt  of  the  respondent  show- 
ed that  ^r.  Pope  met  with  an  accident  In 
1891,  In  consequence  of  wblcb  he  was  con- 
flned  to  his  bed  tor  some  time;  that  his 
phraiclan  prescribed  morphine,  which.  It  ad- 
ministered in  larxer  doses  than  prescribed, 
might  hare  produced  death;  that  Mis.  Pope 
then  had  the  care  of  husband,  and  ad- 
ministered the  morphine;  that  she  did  not 
Bdmlnister  any  larger  doses  than  were  pre- 
scribed; and  that  he  then  held  Insurance 
upon  bis  life  to  the  amount  of  (40,000.  Two 
requests  were  preferred  upon  this  testimony, 
to  the  effect  that  the  Jury  should  take  this 
Into  consideration  as  bearing  upon  the  ques- 
tloa  ot  any  Intent  on  her  part  to  take  the 
life  of  her  husband.  This  took  place  four 
years  before  the  mnrder.  The  request.  If  giv- 
en, would  substantially  have  said  to  the 
Jury  that  the  fact,  that  one  had  an  oppor- 
tunity to  murder,  and  the  motive  for  it,  four 
years  before,  but  did  not  ImproTe  It,  would 
be  evidence  of  no  Intent  to  mnrder  at  the 
time  the  deed  was  committed.  We  think  the 
requests  were  properly  refused.  The  ques- 
tion for  the  Jury  was  her  intent  In  189S,  and 
not  In  1891.  The  testimony  as  to  her  state- 
ments aod  conduct  in  1881,  and  the  testimo- 
ny in  explanation  thereof,  were  competent; 
and  it  was  the  province  and  duty  of  counsel 
to  argue  the  facts,  and  their  effect,  to  the 
Jury;  and  It  was  also  proper  for  the  jury  to 
consider  them.  It  was  neither  essential  nor 
proper  for  the  court  to  select  this  piece  of 
testimony  fr(»n  all  the  rest  In  the  case,  and 
specifically  charge  the  Jury  upon  it. 

AU  the  other  assignments  of  error  Involve 
principles  which  are  familiar  to  the  profes- 
sion. They  r^te  chlefiy  to  the  presumption 
of  innocence,  the  credibility  to  be  given  to 
witnesses,  Including  an  accomplice,  the  duty 
of  each  Jnror  to  be  convinced  t^yond  a  rea- 
sonable donbt,  and  the  rule  that.  In  order  to 
convict,  the  facts  proved  must  be  all  consist- 
ent with  the  theory  of  guilt,  and  Inconsist- 
ent with  the  theory  of  Innocence.  We  do 
not  deem  It  Important  to  discuss  the  alleged 
errors.  The  iDstructions  were  correct  and  ex- 
plicit, and  fully  guarded  all  the  rights  of  the 
respondent  The  conviction  is  affirmed.  The 
other  Jostiees  cracnrred. 


PEOPLB,  to  Use  of  HIRTH  et  al.,  T. 
POWBRB  et  al. 
<8npreoie  Court  of  MlcfalgBB.    FeK  18,  1806.) 

MuyiCIPAL  CORFOBATIOKt— PtmUO  iMraOVSHBllTS 
— ComuCTOft't  BOTD— RsLBABB  or  SURBTtBP. 

1.  That  curbstoDe  was  furnished  a  contract- 
or baring  a  contract  for  the  improvement  of  a 
stmt  for  a  *inmp  aom,"  does  not  render  the  per^ 
■on  furnishing  toe  material  a  subcontractor  in- 
Bt«nd  of  material  man,  and  thereby  prevent  bia 
recovery  on  the  contractor's  bond,  conditioned  for 
payment  of  claima  of  material  men. 

2.  Sureties  on  the  bond  of  a  contractor  for 
a  public  improvement  requiring  payment  tor  all 
laboi  and  material  f nmiahed  for  the  work  are  not 


released,  by  payment  of  an  antecedent  debt  by  the 
contractor  to  a  material  man  from  the  contract 
price,  to  the  extent  of  such  payment,  from  liabil- 
ity to  inch  material  man  for  materials  furnished. 

Error  to  circuit  court,  Kent  county;  All«i 
G.  Adsit,  Judge. 

Action  by  the  people,  for  the  nse  of  Anton 
Hlrth  and  others,  against  John  Powers  and 
others.  There  was  a  Judgment  for  plalntltr, 
and  defendants  bring  error.  Afllrmed. 

Taylor  ft  Eddy  (Klngsley  ft  Ktelnhans,  of 
counsel),  for  appellants.  Smiley,  Smith  ft 
Stevrais,  for  appellee. 

HOOKER,  J.  The  defendant  Powers  was 
a  paving  contractor,  and  the  other  defend- 
ants are  his  sureties  upon  a  bond  givMk  in 
compliance  with  the  statute  (2  How.  Ann. 
St  H  8411b,  84UC.  and  8  How.  Ann,  St  I 
S411a>  to  secure  payment  for  all  labor  per- 
formed by  contractors  and  aubcootractors 
upon  a  contract  let  to  him  by  the  city  of 
Grand  Rapids  for  the  improvement  ot  Vat- 
1^  avenue.  Hlrth  ft  Son  were  dealers  in 
stcHie,  and  furnished  the  curbstone,  and  per- 
haps some  stone  for  crossings,  for  this  Job, 
upcm  an  agre^nent  made  by  them  with 
Powers  soon  after  the  ccmtract  was  let 
the  city.  Previous  to  the  time  such  agree- 
ment was  made  Powers  was  indebted  to 
Hlrth  In  the  sum  of  $300,  for  which  Hlrth 
had  signed  a  note  with  Powers  at  bank, 
thereby  rectivlng  pay  from  the  proceeds  of 
the  note.  Tlits  note  had  been  renewed  frux 
time  to  time,  and  a  r»iewal  note  was  then 
outstanding.  It  was  paid  by  Powers  giving 
Hlrth  an  order  for  $300  upon  his  second 
estimate  of  work  done  under  the  Valley  ave- 
nue contract,  which  Hlrth  presented  to  the 
dty  treasurer,  whereby  he  obtained  the 
money,  and  paid  the  note  at  bank.  Three 
questions  are  presented  by  counsel  for  the 
defendants,  who  have  appealed  from  an  ad- 
verse Judgment:  (1)  That  Hlrth  &  Bon  were 
subcontractors,  and  therefore  not  within  the 
^tectlon  of  the  bond;  (2)  that.  If  found  to 
be  within  the  provisions  of  the  statute,  the 
sureties  were  released  from  ilablUtr  upon 
the  Hirtb  claim  by  the  application  of  $300 
to  an  existing  d^t  by  the  procurement  of 
Hlrth  &  Son;  (3)  that,  if  not  released,  the 
$300  should  be  applied  in  reduction  of  their 
claim.  The  Jury  determined  that  Hlrth  ft 
Son  were  material  men,  and  not  subcontract- 
ors, and  the  first  question  arises  on  the  rul- 
ings of  the  court  relating  to  the  introductlMi 
of  testimony  upon  the  subject 

The  defendants*  counsel  claim  that  they 
shonld  have  been  permitted  to  show  that  the 
bargain  for  the  Btone  was  for  a'  given  quan- 
tity, and  for  a  "lump  sum";  and  the  case  of 
Avery  v.  Supervisors,  71  Mich.  588.  39  N. 
W.  742,  is  relied  upon  in  support  of  the 
proposition  that  Hlrth  ft  Son  were  subcon- 
tractors, and  not  within  the  statute.  Staf- 
fon  V.  Lyon  <Mich.)  62  N.  W.  354,  is  also 
cited  In  support  of  plalnttlTs  claim.  In  the 
first  ot  these  cases  Avery  made  a  written 
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contract  with  the  contractor  of  the  Xonla 
county  courthouse,  whereby  he  agreed  to  de- 
liver for  a  given  price,  fixed  at  $ii,425,  all 
the  stone  necessary  for  the  building,  to  be 
cut  and  fitted  in  accordance  vpith  plans  and 
specifications  of  the  architect  of  the  build- 
ing, as  fast  as  needed,  and  not  to  hinder  or 
delay  the  woricmen.  He  was  to  be  paid 
on  monthly  estimates  of  stone  furnished  to 
the  extent  of  90  per  cent,  of  the  contract 
price,  and  10  per  cent,  on  completion  of  the 
building.  The  plans  and  specifications  were 
to  be  followed  in  cutting  the  stone,  and 
they  were  made  a  part  of  the  contract  be- 
tween the  county  and  the  original  contract- 
or, and  were  also  made  a  part  of  the  con- 
tract with  Avery.  The  court  hdd  that 
Avery  was  a  subcontractor,  and  not  a  ma- 
terial man  merely,  because  he  took  his  con- 
tract under  the  original  contract,  to  be  per- 
formed in  accordance  with  the  original  con- 
tract, and  presumably  with  knowledge  of 
Its  terms  and  conditions,  by  which  be  was 
bound.  Nothing  was  said  in  this  case  about 
the  fact  that  he  was  to  be  paid  a  "lump 
sum,"  aad  its  prominence  In  this  case  can- 
not be  justified  by  It  Plaintiff's  contention 
must  rest,  therefore,  upon  the  other  case, 
where  It  was  held  ttiat  the  plaintiff  was  a 
material  man,  and  not  a  subcontractor.  In 
the  opinion  Mr.  Justice  Long  points  out  the 
iifference  t>etween  the  contracts  in  the  two 
cases,  among  which  he  mentions  tba  fact 
that  the  biick  were  furnished,  "not  tor  a 
lump  sum,  as  under  a  contract,  but  by  the 
thousand."  The  price  was  agreed  upon  In 
advance,  and  the  plaintiff  was  to  furnish  all 
brick  needed  for  the  building;  so  that,  if  the 
plaintiff  is  right  in  his  contention,  It  would 
seem  that  an  agreement  to  furnish  materials 
for  a  given  sum  would  make  the  vendor  a 
subcontractor,  while.  If  be  agreed  to  furnish 
them  for  an  agreed  price  per  thousand,  If 
they  were  brick,  by  load,  if  sand,  or  by  bar- 
rel, if  some  other  commodity,  he  would  be  a 
materia]  man.  We  are  unable  to  reach  this 
conclusion.  We  think,  In  this  case,  as  in 
Staffon  V.  Lyon,  the  vendor  merely  sold  mar- 
ketable material,  used  in  the  work  of  par- 
ing, and  was  In  no  sense  a  subcontractor. 
It  therefore  becomes  unnecessary  to  discuss 
questions  pertaining  to  evidence  bearing  up- 
cxi  the  questlcm  of  whether  the  stcme  was 
furnished  for  a  lump  sum. 

The  defendants'  counsel  cite  a  number  of 
cases  in  support  of  the  contention  that  the 
receipt  by  Hlrth  of  $300  upon  an  antecedent 
debt  was  Inequitable,  and  contend  that  the 
sum  so  received  should  be  applied  In  reduc- 
tion of  the  ilablUty  of  the  sureties.  If  It  be 
not  held  to  release  them  altogether  as  to 
the  Hirtb  claim.  These  cases,  for  the  most 
part.  Involve  bonds  given  to  the  landowner 
as  a  protection  against  liens,  and  the  sure- 
ties are  held  to  be  discharged  by  reason  of 
paymoits  advanced  before  they  became  due 
according  to  the  terms  of  the  respective  «m- 


tracts  upon  the  ground  that  such  paymeats 
tended  to  remove  inducements  to  perform 
the  contract,  which  the  withholding  of  such 
payments  was  calculated  to  <rfler.  Counsel 
insist  that  there  is  an  analogy  l>etween  such 
cases  and  the  present,  because  this  lK>nd  is 
given  for  the  benefit  of  the  laborers  atid  mar 
terial  men,  as  in  those  cases  the  bonds  were 
givra  for  the  benefit  of  the  land  owners,  and 
in  this  case  the  acceptance  of  the  sum  of 
$300,  on  an  earlier  debt  lessened  the  induce- 
ment to  perform  the  condition  of  the  bond 
as  In  those  cases  the  receipt  and  use  ot  the 
money  was  likely  to  da  There  seems  to  be, 
however,  one  difference.  In  the  cases  cited 
there  was  privity  ot  contract  betwe^  the 
sureties  and  the  obligee,  and  the  bond  upon, 
its  face  undertook  that  the  ctmtract  should 
be  performed.  By  accepting  It,  the  obligee 
was  in  duly  bound  not  to  vary  the  ccmtract 
in  such  way  as  to  increase  the  liability  of 
the  sureties,  whether  by  making  new  con- 
tracts, extending  time  of  performance,  or 
otherwise.  In  this  case  there  Is  no  actuai 
privity  of  contract  between  the  Hirths  and 
the  sureties,  unless  the  statute  can  be  said 
to  create  one  by  requiring  a  bond,  which  is 
evidently  Intended  for  their  benefit.  They 
have  undertaken  nothing,  and,  unless  we  are 
to  say  that  they  could  not  extend  the  time 
of  payment  without  releasing  the  security, 
we  shall  find  difficult  in  applying  the  rule  of 
the  cases  cited.  Again,  to  do  so  Is  to  say 
that  one  who  furnishes  labor  and  material 
cannot  receive  payment  for  former  labc^  or 
material  furnished  elsewhere,  althou^rh  the 
contract  by  wMch  that  sought  to  be  recovered 
for  expressly  provided  for  such  paymcni. 
It  assumes  that  the  sureties  have  a  right 
that  the  earnings  of  the  contractor  under  his 
contract  shall  be  applied  upon  the  labor  and 
material  going  into  the  building,  when  no- 
such  agreement  Is  stated  In  the  bond  or  pro- 
vided by  statute.  If  it  were  the  law.  It 
would  seem  to  follow  that  a  contract  to  build 
a  house,  or  to  render  services  as  a  subcon- 
tractor In  consideration  of  an  existing  in- 
debtedness, could  not  be  enforced  against 
sureties  who  had  signed  a  bond  that  the 
contractor  or  subcontractor  should  fulfill  his 
contract  This  bond  did  not,  In  terms,  pro- 
vide that  the  contractor  should  apply  his 
earnings  to  pay  the  laborers  or  material 
men,  and  the  statute  does  not  provide  for 
such  a  bond.  It  undertook  that  the  con- 
tractor should  perform  his  personal  obliga- 
tions in  bis  own  way.  It  contemplated  that 
he  would  receive  and  disburse  his  mon^  as 
sliould  suit  his  convenience.  This  conten- 
tion depends  upon  an  alleged  equity,  that 
the  money  earned  shall  be  applied  only  up- 
on the  account  for  materials  furnished  for 
the  particular  Job.  It  Is  not  supported  by 
the  letter  of  the  bond  or  statute,  and  we 
thlQk  it  is  not  supported  by  authority.  The 
Ju^^iuent  is  affirmed.    The  otber  Justices 
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VOIGT  BREWINO  00.  t.  HOSMER.  Glrcait 
Judge. 

iSopreme  Goort  of  HtchigaiL    Feb.  18,  1806.) 

Appeal  pkom  Ixpbrior  Couht  — Oostb  — Dibckb- 
tion  07  coubt. 
The  discretioD  of  the  circuit  court,  od  ap- 
peal from  justices  of  the  peace  and  court  eomniis- 
siooers.  QDder  How.  Ann.  St  §8  7020,  8307,  9004, 
to  allow  costs,  IndndiDg  term  fees,  cannot  be  over- 
come  l>y  a  rule  of  court  not  to  allow  them  in  cer- 
tain cases. 

Application  of  the  Volgt  Brewing  Company 
for  maBdamiui  to  George  S.  Hosmer,  Wayne 
drenit  Judge    Writ  granted. 

James  A.  Randall,  for  relator.  Ddwbi 
Henderson,  for  respondenf. 

LONG,  0.  J.  On  Anguet  4,  1894,  WllUam 
McCarthy  Instituted  proceedings  before  a  cir- 
cuit court  commlBsloDer  of  Wayne  county  to 
obtain  jjoseession  of  certain  pramises.  The 
commissioner  rendered  judgment  in  favor  of 
the  relator,  from  which  McCarthy  took  a  stat- 
utory appeal  to  the  circuit  court.  On  the  trial 
in  the  circuit  the  court  directed  verdict  In 
favor  of  the  relator,  who  thereafter  caused 
ftB  costs  to  be  taxed  at  the  sum  of  f 41.20 
by  the  clerk  of  that  court;  but  It  appears 
that  at  that  time  no  final  judgment  had  been 
entered  in  the  cause.  Fhial  Judgment  was 
thereafter  entered  In  favor  of  the  relator  for 
full  costs.  Counsel  for  McCarthy  thereupon 
moved  to  set  aside  the  taxation  of  costs,  and 
that  order  was  granted,  with  $10  costs 
against  the  rtiator.  The  costs  were  a.tter- 
wards  taxed  by  the  clerk  at  $30.95.  Those 
costs  were  again  set  aside  by  the  court, 
and  the  parties  then  agreed  that  the  taxation 
of  costs  should  be  submitted  to  the  court,  and 
the  court  thereupon  allowed  the  r^tor  full 
costs,  less  |10,  which  had  been  theretofore 
awarded  McCarthy  as  coats  of  said  motion. 
ApidlcatiOD  Is  made  to  this  court  for  a  man- 
damus to  compel  the  respondent,  as  ciicnit 
Judge,  to  set  aside  the  order  of  taxation  of 
costs,and  to  grant  to  the  relator  the  $10  term 
fees,  as  the  case  had  been  regularly  noticed 
and  placed  upon  the  docket  for  two  terms  of 
court  iHior  to  the  term  at  'n-hich  the  cause 
was  tried.  The  petition  for  the  writ  sets  up 
that  at  the  time  the  court  taxed  the  cost» 
be  stated  orally  as  follows:  "I  will  say  In 
this  case  that  when  the  original  Judgment 
was  rendered  I  had  no  Intention  of  violating 
the  role  of  the  court  which  my  brethren  and 
myself  liad  agreed  upon;  that  is,  in  ajl  ap- 
peal cases  to  disallow  ttie  term  fees.  /  It,  in 
the  case  at  bar,  there  had  t>een  no  such  rule 
In  existence,  I  should  concede  yon  wotild  l>e 
entitled  to  fnll  costs,  and  the  discretion  in 
this  case  should  have  been  exercised  to  give 
you  full  coet»;/f)ut  I  had  no  Intention  of  de- 
parting from  «ie  rule  which  had  been  estab- 
Usbed,  and  therefore  I  conceive  that  the 
Judgment  was  entered  wholly  without  any 
coneideratton  of  the  question  Iwfore  the 
eoortp  and,  luiTing  been  so  entovd,  It  must 


be  amended,  and  yon  may  recover  all  tbe 

costs  which  have  been  taxed,  except  the  term 
feen"  The  circuit  Judge,  in  his  return  to 
the  order  to  show  cause,  states  that:  "Costs 
are  awarded  in  the  same  manner  in  cases  ot 
this  nature  as,ln  cases  «f  aiveals  to  the  cir- 
cuit court  from  Judgments  rendered  before 
Justices  of  the  peace.  How.  Ann.  St.  S  8307. 
By  section  7026,  How.  Ann.  St,  It  Is  i»x)vlded 
that  'in  all  cases  heard  and  determined  on 
appeal  [from  Justices  of  the  peace]  the  costs, 
or  such  part  thereof  as.  to  the  court  shall 
seem  Just,  may  be  awarded  to  either  party,* 
etc.  Inasmuch  as  the  question  of  awarding 
costs  in  all  appeal  cases  is  left  to  the  discre- 
tion of  the  trial  Judge,  the  Judges  of  this 
court  have  adopted  a  rule  that  in  all  cases 
similar  to  this  case,  vis.  appals  from  Jus- 
tice courts,  term  fees  would  not  be  allowed 
the  prevailing  party,  because  of  the  inabil- 
ity of  concluding  the  docket  at  any  term,  and 
that,  complying  with  this  rule.  In  tbe  exer- 
cise of  discretion  vested  Ii^  me  as  circuit 
Judge,  I  ordwed  a  flniU  Judgment  to  be  en- 
tered Id  the  cause  allowing  tbe  relator  costs 
in  the  sum  of  $ji4.96.  The  only  Item  of  costs 
disallowed  in  the  exercise  of  my  discretion 
aforesaid  was  the  sum  of  f  10  claimed  by  the 
relator  for  term  fees  for  tbe  April  (md  June 
terms  of  this  court  of  1895."  The  circuit 
Judge  nowhere  denies  In  his  return  that  be 
delivered  the  oral  c^lnlon  herein  stated,  or 
that  he  was  not  of  the  opinion  that,  but  for 
the  rule  adopted  by  the  JudgM  there,  be 
would  have  allowed  the  term  fees  in  the  pres- 
ent cose.  It  appears,  then,  that  the  circuit 
Judge  was  of  tbe  opinion  that  the  reIat<Mr 
was  entitled  to  its  costs,  including  these  tenu 
fees,  and  tliat  costs  would  have  been  allowed 
but  for  the  above  rule.  Section  7026,  How. 
Ann.  St.  provides  that:  "In  all  cases  heard 
and  determined  on  appeal  tbe  costs,  or  such 
part  thereof  as  to  the  court  shall  seem  just 
may  be  awarded  to  either  party  as  the  court 
may  deem  Just  and  right  between  tbe  par- 
ties, in  view  of  the  particular  circumstances 
of  the  case."  Section  8307.  In  reference  to 
appeals  from  circuit  court  commissioners, 
provides  that  appeals  may  be  '*taken  within 
the  same  time  and  in  the  same  manner  and 
return  may  be  compelled  and  the  same  pi-o- 
ccedlngs  shall  be  thereon  had,  as  near  as 
may  be  and  with  like  effect  as  In  cases  of 
oppeal  from  Judgments  rendered  before  Jus- 
tices of  the  peace,  and  costs  shall  be  award- 
ed and  collected  In  the  circuit  court  in  the 
snme  manner."  Under  section  702S  the  court 
Is  given  discretion  to  award  costs  as  it  may 
deem  Just  and  right  l>etween  the  parties. 
This  section  has  reference  to  appeals  from 
Justices  of  tbe  peace,  and  it  is  evident  from 
section  8307  tliat  the  court  shall,  on  appeals 
from  circuit  court  commissioners,  have^the 
same  discretion  as  to  awarding  costs.  /The 
respondent  in  tbe  present  case,  in  the  exer- 
cise of  discretion,  thought  that  costs,  includ- 
ing term  fees,  should  be  awarded  relator, 
but  felt  bound  by  the  general  rule  made  by 
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all  the  jndgw  of  that  drcnlt,  whicb  pro- 
vided that  In  appeal  caaes  no  term  fees 
should  be  allowed.  Section  0004,  How.  Ann. 
at,  provides  that:  "For  every  drcott  or 
term  at  which  a  cause  Is  r^nlarly  on  the 
calmdar  and  not  reached  or  la  poMponed, 
excluding  that  which  la  tried  or  heard,  95.00 : 
provided,  hi  all  cases  heard  and  determined 
on  appeal,  the  costs  or  such  part  therectf  as 
to  the  court  shall  seem  Jnst,  in  view  of  the 
particular  ctrcnmstanoes  of  each  case,  may 
be  awarded  to  either  party;"  so  that  by  the 
various  provisions  of  the  statute  the  term 
fees,  as  well  as  other  costs  in  appeal  cases 
from  Justices  of  the  peace  and  circuit  court 
commisslonerB,  are  In  the  dlacretlfA  of  the 
trial  court  No  general  rule  which  the  judges 
of  the  Wayne  circuit  may  adopt  In  relation 
to  costs  in  appeal  cases  can  set  adde  or 
override  these  statutea,  nor  can  such  genotil 
rule  deprive  the  trial  court  of  the  right.  In 
view  of  the  particular  circumstances  of  each 
case,  to  award  costs  to  either  party.  The 
trial  court  should  be  1^  nntrammeled  by  any 
Bet  rule  to  do  Justice  in  each  particular  case 
as  the  drcnmstances  may  appear  to  htm  at 
the  time  of  the  trial,  and  at  liberty  to  ex- 
ercise that  dtocretion  in  awarding  costs  which 
these  provisions  of  the  statute  contemplate. 
Zt  appearing  that  the  trial  Judge  would  have 
awarded  these  term  fees  to  the  relator  but 
for  the  above  rule,  the  writ  will  issue  direct- 
ing the  respondent  to  Include  the  term  fees 
In  the  taxable  costs  of  the  relatw*./ 

Some  suggestioh  Is  made  that  these  stat- 
utes have  referoice  mly  to  money  Judg- 
-meuts  which  are  obtained  before  justices  of 
the  peace,  and  appeals  therefrom,  and  have 
-no  reference  to  other  Judgments,  or  to  Judg- 
ments rendered  by  drcult  court  oommlsslon- 
era.  We  think  these  statutes  cannot  be  so 
construed.  The  writ  will  issue  as  prayed. 
The  other  Justices  concurred. 


HOWELL      al.  v.  SMITH  et  sL 

<Suprf>me  Court  of  Michigan.    Feb.  18,  1886.) 

.Attorsbt  and  Clibxt  —  AorroR  bT  AiTORXBrs 
,    FOK  Sebvices  — Witness— Evintxoi  —  CoHPS- 

trlfct  — exhoutios  of  receipt— qub8ti03i  tor 

Jl-bt. 

1.  In  an  action  hj  flttomcyB  for  professional 
services,  defendant.  If  not  an  attorney.  Is  not  a 
conipetpnt  witness  to  testify  ai  to  the  value  of 
plaintiff's  services,  thooj^  he  has  employed  and 
Bottled  with  other  attomeys,  and  knew  what  their 
charpca  were  in  other  cases. 

2.  In  an  action  for  services  as  attorney,  de- 
fendnnt  testified  to  a  receipt  for  Bervices  written 
by  him,  and  signed  for  uie  attorney;  and,  on 
cross-examination,  testified  that  he  had  often 
drawn  receipts  for  bii  attorney*,  field,  that  anch 
rL-ceipts  from  other  attotneya  than  plaintiff  wore 
inadmissible. 

3.  In  an  action  by  attorneys  for  snrices.  de- 
fendants claimed  that  they  had  paid  plaintiffs  In 
fall,  and  bad  taken  a  receipt  therefor,  whidi  they 
produced,  and  wliicb  purported  to  be  signed  by 
plaintiffs.  One  of  defendants  testified  that  he 
wrote  it.  and  that  B..  one  of  plaintiffs,  signed  it. 
B.  testified  that  "I  never  executed  that  paper  on 


the  date  it  parporta  to  bear  date,  or  upon  any  oth- 
er date.  •  ♦  •  I  would  not  be  ablt  to  state 
positively  whether  it  is  my  signature  or  not. 
The  paper  bears  evidence  of  having  bad  writing 
upon  it  before  this,  and  that  writing  having  tieen 
erased  by  a  rubber."  He  also  testified  that  "it 
is  my  impression  that  I  wrote  that  date  and  the 
signature.  It  being  in  pencil,  it  would  be  difficult 
for  me  to  say.  If  it  had  been  done  in  pen  and  ink, 
I  coold  tell  a  great  deal  better."  Held,  that  such 
witneas  did  not  admit  the  signatore,  and  that 
whether  It  was  executed  by  defendants  or  not 
was  a  question  for  the  jury. 

Error  to  circuit  court,  St.  Joseph  county; 
Geoi^e  L.  Yaple,  Judge. 

Action  by  Marshall  L.  Howell  and  otbers. 
copartners,  doing  business  under  the  firm 
name  and  style  of  Howell,  Carr  &  Barnard, 
against  Frank  B.  Smith  and  Henry  B.  Smith, 
late  copartners,  doing  business  under  the 
firm  name  and  style  of  Smith  Bros.,  to  re- 
cover for  services  alleged  to  have  been  ren- 
dered defendants  by  plaintiffs  as  attorneys 
at  law.  There  was  a  Judgment  for  plalnttffa, 
and  defendaDts  bring  error.  Affirmed. 

R.  R.  Pealer  and  GetHge  B.  Miller,  for  ap- 
pellants. David  Knox,  B.  E.  Andrews,  and 
H.  P.  Stewart,  for  appellees. 

LONG,  G.  J.  This  action  was  brought  to 
recover  for  professional  services  rendered  by 
the  plaintiffs  as  atti^eys  at  law  for  the  de- 
fradants.  Plaintiffs  bad  verdict  and  judg- 
ment  Defendants  bring  error. 

The  principal  wmtentlon  arises  upon  the 
ruling  of  the  court  In  refusing  to  permit  the 
defendant  Frank  B.  Smith,  while  upon  the 
stand  as  a  witness  In  his  own  behalf,  to 
testify  to  the  value  of  plaintiffs'  services- 
Mr.  Smith  testifled  that  he  had  bad  Bomp 
experience  In  employing  counsel,  and  had 
employed  as  good  attorneys  as  the  plaintiffs, 
and  those  who  were  In  as  good  standing  in 
the  profession,  and  had  had  occasion  to  set- 
tle with  them.  He  was  then  asked:  "From 
your  experience  and  knowledge  of  the  going 
or  customary  price  of  attorneys'  fees,  or 
what  they  charge  for  their  services,  and 
from  your  knowledge  of  what  was  done  and 
the  time  that  was  upended  In  the  Thurston 
case,  what  do  you  say  the  services  rendered 
that  day  were  worth?"  This  was  objected 
to^  and  the  objection  sustained.  It  la  con- 
tended by  counsel  for  defendants  that  the 
witness  was  competent  to  testify  to  the  val- 
ue of  these  services,  for  the  reason  that  he 
knew  what  services  had  been  rendered  and 
what  other  attorneys  charged  for  like  serv- 
ices. Counsel  cites  no  case  which  sustains 
this  contention.  The  general  rule  is  stated 
by  Lawson  In  his  work  on  Expert  and  Opin- 
ion Evidence,  holding  that  an  ordinary  wit- 
ness cannot  testify  aa  to  the  value  of  serv- 
ices performed  by  an  attorney;  that  an  at- 
torney, <m  the  other  hand,  is  an  expert  on 
theee  questitms,  and  therefore,  when  one 
lawyer  brings  an  action  on  a  bill  for  legal 
services,  it  Is  the  proper  and  usual  mode  to 
call  another  lawyer  as  a  witness  to  aak  him, 
considering  the  amount  In  controveray,  the 
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legal  QDestioDs  InrMved.  ftnd  the  lmportuM» 
of  the  case,  what.  In  hie  (q|>tDtoii,  Is  the  ralne 
of  the  plaintUTs  serrlces.  The  reason  for 
this  role  la  stated  by  the  same  author  to  be 
'that  the  question  la  one  on  whi<A,  from  the 
nature  of  the  case,  It  is  not  practlcaUa  to 
furnish  more  d^nlte  erldenee  than  the  opin- 
ion of  witnesses  who  show  themselves  analt 
fled  to  form  well-groanded  estimates  of  such 
value  hj  their  familiarity  with  the  depart- 
ments of  business  In  which  such  services 
have  bew  rendered.  *  *  *  There  Is  no 
fixed  standard  which  their  value  can  be 
detmnlned.  Their  value  and  reasimable 
price  vary  with  the  magnitude  and  import 
tance  oi  the  particular  case,  the  degree  <tf 
responsibility  attached  to  its  management, 
tlie  difficulty  of  the  qnestions  involved,  the 
ability  and  r^utatlon  of  counsel  engaged, 
the  labor  bestowed,  and  otiier  matters,  which 
will  readily  occur  to  the  profession."  Law- 
son.  Exp.  Br.  Bule  21.  In  Allis  v.  Day,  14 
Minn.  516  (GiL  388).  the  court  stated,  as  the 
reason  why  expert  testimony  In  this  class  ol 
cases  was  proper,  tiiat  the  experience  and 
knowledge  of  the  ordinary  Juryman  do  not 
qualify  him  to  fcMrm  an  opinion  as  to  the 
value  ot  services  of  this  kind.  In  Hart  t. 
Vidal.  0  GaL  66,  It  was  held  that  a  witness 
wbo  is  not  an  attorney  Is  inoompetwt  to 
prove  the  value  ot  an  attomey'a  services.  It 
was  said  that  the  witness  was  not  a  lawyer, 
and  therefore  not  such  an  expert  as  the 
rules  of  evidence  admit. 

It  is  contended  by  counsel  tor  defendants, 
howevM,  that  inasmuch  as  the  witness  had 
settled  with  other  attorneys,  and  knew  what 
thrir  charges  were  in  other  cases,  his  testi- 
mony was  competeot,  as  his  knowledge  was 
based  upon  knowledge  thus  obtained.  In 
Babbitt  V.  Bumpus,  TS  Mich.  331,  41  N.  W. 
417,  It  appeared  that  an  oCter  was  made  by 
the  defendant  to  show  that  less  was  charged 
by  the  attorneys  tor  the  other  dde  in  the 
same  case  tlian  was  charged  by  the  plaintiff, 
and  that  the  sa-vices  of  the  former  were 
quite  aa  important  and  of  as  much  or  even 
greater  value  titan  those  rendered  the 
pltintitt.  The  testimony  was  rejected,  and  it 
was  held  by  this  court  that  the  court  below 
was  not  In  error  In  refusing  to  receive  the 
testimony. 

It  is  further  claimed  that  the  court  was  In 
error  in  refusing  to  permit  the  defendants 
to  put  in  evidence  receipts  taken  from  other 
attorneys  upon  settlements  with  them.  Up- 
oa  the  trial,  the  defendants  contended  that 
they  had  paid  the  plaintiff  In  full,  and  taken 
a  receipt  therefw.  Plaintiffs  denied  the  exe- 
cntlw  of  the  receipt  While  defendant 
Frank  Smith  was  upon  the  witness  stand, 
be  was  asked  by  counsel  upon  cross-exami- 
nation if  he  ever  wrote  a  receipt  for  a  lawyer 
In  his  life,  and  asked  him  to  sign  it;  and 
the  witness  answraed  that  he  had.  He  was 
then  asked  to  give  an  instance  where  he  did, 
except  In  this  one  case.  On  redirect  exam- 
inatiMi  by  his  own  counsel  tm  the  following 


morning,  he  was  asked  If  he  could  produce 
other  rec^pbi  so  signed.  He  produced  sev- 
Msl,  was  permitted  to  testify  what  attorneys 
sigiwd  them,  and  Ills  counsel  then  i^red 
them  In  evidence.  The  court  refused  to  re- 
ceive them.  We  think  the  court  was  not  in 
oTor  in  this  ruling.  The  rec^pts  were  not 
offered  for  the  purpose  of  showing  payments 
vptoL  asiT  claim  made     the  plalntilb. 

Oounsel  for  defendants  requested  the  court 
to  charge  the  Jury  In  the  first  request:  "The 
burden  rests  upon  the  pMntiffs  to  establish 
their  right  to  recovw  by  a  tab  pr^xnider- 
ance  of  evidence,  and  they  cannot  recover 
unless  they  have  produced  a  preponderance 
showbig  thdr  right  to  your  vordlct"  The 
court  charged  the  Jury:  "The  plaintiffs  are 
reqtdred  to  prove  their  case  a  prep(mder- 
ance  of  the  evid^ice  before  they  are  enti- 
tled to  recover,  notwithstanding  the  ^ea  of 
set-4dr;  and,  unless  you  find  a  gnaiee  weight 
of  evidrace  in  favor  of  the  platntlffs*  didm. 
you  will  find  for  the  defMidants."  It  Is  diffi- 
cult to  discover  why  counsel  make  the  claim 
that  their  first  request  was  not  given  sub- 
stantially, when  we  read  this  portion  of  the 
charge. 

In  the  second  request,  counsel  ask  the 
court  to  chai^:  "The  signature  of  the  re- 
cript  produced  by  defen^nta  being  admitted 
to  be  that  of  the  plaintiffs,  the  burden  rests 
upon  them  [the  plaintiff^}  to  establish  a 
change  ^ce  its  execution,  unless  you  find 
evidence  of  a  change  from  the  paper  itself." 
The  court  charged  the  Jury  upon  that  ques- 
ttoB  as  follows:  "A  paper  has  been  Intro- 
duced in  evidence  which  dtfoidants  claim 
Is  a  receipt  in  full  of  aU  demands  against 
them  by  the  idaintiffs  upon  a  final  settle- 
ment of  th^r  claims.  The  plaintiffs  deny 
the  execution  of  the  recdpt  In  qnestion.  The 
burden  of  proof  is  upon  the  defendants  to 
show  by  a  fiUr  i»ei>ottderance  of  the  evi- 
dence the  execution  of  the  receipt  in  question 
1^  the  plaintiff.  Whether  or  not  the  plaln- 
tifb  did  execute  it  Is  for  you  to  determine 
from  the  evidence  in  the  case.  If  you  find 
the  plaintiffs  did  not  execute  the  alleged  re- 
c^pt,  then  yon  are  to  reject  It  If  you  find 
that  the  plaintiffs  did  execute  the  receipt  in 
question,  then  I  tnstmct  yon  that  the  re- 
ceipt is  prima  facie  evidence  of  payment  but 
not  conclusive  evidence  of  payment  It  may 
be  contradicted  by  parol  testimony;  and  If 
you  are  satisfied  from  a  fair  preponderance 
of  evidence  that  plaintiffs  rendered  any  serv- 
ices or  Incurred  any  expense  or  expended 
any  money  fw  defendants,  as  claimed  by  tlie 
plaintiffs,  for  which  they  have  not  been  fully 
paid,  and  that  the  receipt  in  question  is  not 
intended  to  cover  the  same,  and  that  the 
same  were  overlooked,  and  by  mlstalce  of 
parties  not  included  in  this  settl^ent  when 
the  receipt  was  given,  then  plaintiffs  are  not 
Iwund  1^  the  alleged  settiement  nor  by  the 
receipt  as  a  receipt  In  full."  On  the  trial, 
defendants  contended  that  they  bad  paid  the 
plaintiffs*  claim  In  full,  and^roduced  a  re- 
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celpt  wblch  they  claim  waa  taken  opoo  the 

settlemfflit,  aa  follows:  "Received  of  Smith 
Bros.  &  Co.,  F.  B.  Smith  &  H.  B.  Smith,  and 
M.  Bi.  Smith,  in  full  for  all  demands  to 
date.  February  7th,  1887."  This  was  pur- 
poited  to  be  si^ed  by  Howell,  Carr  &  Bar- 
nard. Defendant  Smith  testified  that  he 
wrote  the  receipt,  and  Barnard  signed  tt  In 
his  presence.  He  says  that,  after  writing 
the  receipt,  Barnard  said  that  it  was  not 
dated,  and  that  he  (Barnard)  sat  down,  and 
dated  it,  and  signed  it;  but  the  witness 
thinks  tliat  the  receipt  was  given  in  Jnly,  in- 
stead of  February.  Upon  this  question,  Mr. 
Barnard,  upon  his  cross-examination,  was 
asked:  "Yoa  may  state  whether  that  paper 
waa  executed  by  yon."  He  answered:  "No,  sir; 
I  never  executed  that  papa."  And  further  on 
he  states:  "I  never  executed  that  paper  up<m 
the  date  It  purports  to  bear  date,  or  upon 
any  other  date."  He  also  said:  "I  would  not 
be  able  to  state  positively  whether  It  is  my 
signature  or  not.  The  paper  bears  evidence 
of  having  had  writing  upon  .It  before  this, 
and  that  writing  liavliig  been  erased  by  a  rub- 
ber. The  paper  has  dark  lines  across  it, 
such  as  would  be  made  by  erasing  what  had 
been  written  with  a  pencil;  and  the  glossing 
seems  to  have  been  disturbed  and  rubbed  off, 
and  the  paper  seems  to  have  been  trimmed 
down  with  a  pair  of  shears."  He  was  fur- 
ther asked:  "I  understand  you  to  testify 
that  the  signature  attached  to  that  paper  to 
be  your  signature  or  resembles  your  signa- 
ture?" A.  "Yes,  sir;  I  couldn't  say  positive- 
ly that  it  w&s  not  mine."  Further  on  he  stat- 
ed: "It  is  my  Impression  that  I  wrote  that 
date  and  the  signature,  but  the  absence  of 
those  marks  makes  me  think  I  did  not  It 
being  in  pencil,  it  would  be  dilBcult  for  me 
to  say.  If  it  had  been  done  In  pen  and  ink, 
I  could  tell  a  great  deal  better."  It  is  from 
this  testimony  that  defendants  contend  that 
Mr.  Barnard  admitted  signing  the  paper. 
We  think  this  cannot  be  construed  as  such 
admission.  The  question  waa  fairly  submit- 
ted to  the  Jury. 

The  third  request,  we  think,  was  substan- 
tially given. 

We  And  no  error  In  the  record,  and  tha 
judgment  must  be  affirmed.  Tha  other  Jus- 
tices concurred. 


SHELDEN  V.  SHATTUCK  et  al. 
(Supreme  Court  of  Mictiigas.    Feb.  18,  1806.) 

HOSBAlfD  AND  Wire — RiGHT  OP  HL'SBIND'S  CitBD- 

iTORa  TO  His  Eakninos. 
Aq  insolvent  debtor  may,  as  against  his 
creditors,  employ  bis  Ume  in  aiding  his  wife  to  car- 
ry on  a  business  owned  by  her,  so  that  the  accnm- 
mations  will  belong  to  her. 

Appeal  from  drcnlt  court,  Shiawassee  coun- 
ty, In  chancery;  Luke  S.  Mmtagne,  Tndge. 

Action  tiy  Allen  Shelden  against  Charles  B. 
Shattuck  and  others.  There  waa  a  judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 


James  M.  (Joodell  and  O.  R.  Lyon  (Hugh 
McCurdy,  of  couns^),  for  appellant  Kllpat- 
rlck  &  Pond,  for  appdleea. 

HOOKER,  J.  The  complainant  has  been  a 
Jadgm«it  credltorof  Cliarles  B.  Shattuck  since 
1873,  the  original  Judgment  for  $1,094.81  hav- 
ing been  sued  with  sufficient  frequency  to  per- 
petuate the  claim.  At  the  time  this  suit  waa 
commenced.  It  amounted  to  upward  of  $3,150. 
An  execution  was  issued  December  10,  1892, 
and  returned  unsatisfied,  whereupon  this  bill 
was  filed  to  reach  imperty  alleged  to  be 
equitaJbly  subject  to  complainant's  claim. 
The  testimony  shows  that,  hi  1876,  Cliarlea 
B.  Shattuck  was  the  owner  of  a  bouse  and 
lot,  constituting  his  homestead,  and  very  little 
else.  He  was  selling  sewing  machines  fw  a 
salary  of  $40  or  ^  per  mouth.  He  testified 
that  at  this  time  his  wife  had  some  money, 
and  purchased  a  number  of  machines,  and 
the  business  was  continued  In  her  name.  Mr. 
Shattuck  managed  the  budness,  and  she  as- 
sisted, and  Shattuck  testified  that  he  was  to 
conduct  the  business  tar  her,  and  was  to  have 
his  living  from  It  After  a  time  the  name 
was  changed,  and  the  parties  professed  to 
form  a  corporation,  some  sort  of  articles  be- 
ing filed,  or,  at  least,  stock  issued,  and  an- 
nual reports  were  filed.  Mrs.  Shattuck  claim- 
ed to  ovm  most  of  the  stock,  a  few  shares  be- 
ing placed  with  a  sufficient  number  of  frienda 
to  make  the  requisite  number  of  stockhold- 
ers. Subsequently  Mrs.  Shattuck  transferred 
her  Interest  to  her  son,  Jesse  Shattuck,  who 
thereupon  gave  up  his  business  of  teaching  at 
Port  Hunm,  and  returned  home,  and  engaged 
In  the  business,  In  accordance  with  an  agree- 
ment made  with  his  mother  when  she  trans- 
ferred her  interest  to  him.  In  tSdO  Mrs.  Shat- 
tuck died.  A  large  amount  at  property  has 
been  accumulated  in  the  business,  which  the 
complainant  seeks  to  reach.  We  are  satisfied 
from  the  evidence  that  the  defendant  Charlea 
E.  Shattuck  had  no  means  except  his  home- 
stead at  the  time  the  badness  wu  started, 
and  that  what  he  has  had  since  boa  been 
drawn  from  that  baalneas;  that  Us  wife,  on 
the  contrary,  has  had  conaldenible  property 
from  her  fiather,  wtu)  waa  in  easy  circumstan- 
ces. We  may  jnstly  conclude  from  this  rec- 
ord that  Charles  E.  Shattuck  has  put  no 
money  or  property  Into  this  business,  but  that 
Its  growth  and  the  accumulation  of  property 
are  due  largely  to  bis  etTorta  and  buslneea 
sagacity.  If  the  complainant  Is  entitled  to 
have  this  property  applied  upon  his  claim,  It 
must  be  by  reastm  of  a  right  to  have  the  prod- 
ucts of  Shattuck'8  labor  thus  applied. 

Our  attention  is  not  called  to  any  authority 
that  holds  that,  where  a  debtor  refuses  to 
labor  for  the  benefit  of  his  creditor,  tiie  lat- 
ter baa  a  remedy,  or  tiiat,  If  the  debtor 
diooses  to  labor  for  another,  any  nuire  than 
his  ^Kcs  can  be  reached.  On  the  contrary, 
it  been  held  by  this  court  tbat  an  Insolvent 
iqJ^  ^trnAe  his  time  to  carrying  on  a  bus!- 
^yratA  by  his  wife^  aa  a  means  of  sup- 
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porUng  htai  temlly.  Where  this  Is  done,  the 
accamnlatloiis  may  belong  to  the  wife,  es- 
pecially when,  as  In  this  case,  the  wife  puts 
her  private  fortune  and  her  own  labor  Into  the 
Imsiness;  and,  when  die  chooses  to  tam  her 
imprest  orer  to  her  Child  or  chlldrm,  ft  is  her 
r^ht  to  do  sa  We  understand  that  this  Is 
not  dlmnited.  but  that  It  la  dalmed  that  In 
thfis  case  this  was  In  furthennce  of  the  orlff- 
bial  detign  to  conceal  the  husband's  prop^ty, 
and  keep  it  froni  his  creditors.  It  Is  con- 
tended that  the  husband  has,  at  least,  an  In- 
terest in  the  homestead,  which  Is  subject  to 
the  complainant's  claim.  Xhe  evidence  shows 
that  the  husband  owned  this  up  to  1880^  when 
he  gave  a  warranty  deed  of  It  to  hla  son.  war^ 
ranting  against  all  Incumbrances  except  a 
mortgage  of  91|B00»  and  two  other  mortgages 
which  the  grantor  agreed  to  settle;  The 
amount  of  these  Is  not  shown  definitely,  but 
there  la  reastm  to  bellere  that  they  aggregat- 
ed some  $000  or  upward,  and  that  th^  were 
paid  from  the  basincBS.  The  $1,600  mort- 
gage  was  given  to  Mrs.  Shattnck's  father  in 
ises,  payable  within  four  years,  with  interest 
payable  aunnally.  This  mortgage  was  be- 
4|i>eathed  to  lira.  Shattuck,  by  her  father's 
wUl.  which  was  probated  in  Saginaw  county 
in  1870.  It  \M  claimed  that  npm  Mrs.  Shat- 
tuck's  death,  in  1880^  this  mwtgage  belonged 
to  bsT  estate,  and  that  her  husband  and  her 
two  children  should  share  It  equally.  There 
is  nothing  to  show  tliat  her  estate  waa  ever 
administered  upon.  Complainant's  bri^  as- 
serts that  It  was  not  Charles  S.  Shattuck 
testified  that  this  mwtgage  waa  also  turned 
over  to  Jesse  O.  Shattuck  at  the  tthie  the 
stock  was  transferred.  There  Is  no  evidence 
to  cmtradict  this,  and  no  questkm  of  iSxa. 
Shattnck's  right  to  do  so  .If  she  chose  Hence 
we  cannot  si^  that  the  husband  was  entitled 
to  a  dtatribntlve  share  of  this  mortgage.  We 
think  the  decree  of  the  circuit  court  in  chan- 
cery should  be  affirmed,  with  costs.  Ordered 
accordingly.   The  other  Justices  concurred. 


SHIBTART  T.  CITY  OF  DETROIT. 
{Supreme  Conrt  of  Michigan.    Feb.  18,  1896.) 

McsriCIPAL    COBPORATIONB  —  CONSTRtrCTIOlT  OF 

Walu—Injohisb— Liability. 
A  maoldpallty  is  not  remKmdble  for  per> 
■onal  injuiiea  ccsolting  solely  rrom  a  property 
holder's  failure  to  conitmct  a  walk  in  front  of 
hift  prpmises  /u  ordered.  Montgom^,  3.,  dls- 
sentinff. 

Error  to  circuit  court,  Wayne  county; 
George  S.  Hoamer,  Judge. 

Action  by  August  Sbietart  against  the  city 
of  Detroit  for  damages  for  personal  InJuilea 
From  a  judgment  In  favor  of  plaintiff,  de- 
fendant brings  error.  Reversed. 

Jolm  J.  Speed,  for  appellant  Fink  & 
O'Connor,  for  appellee. 

GRA^.  J.  The  city  gave  notice  to  lot 
owners  to  construct  this  sidewalk.  All  but 


one  complied  with  the  order.  The  sole 
ground  ot  n^ligence  upon  which  it  la  sought 
to  hfdd  the  city  liable  Is  the  tellnre  to  con- 
struct this  walk  In  front  of  this  lot  The 
walk  was  In  a  sparsely  aettled  part  of  the 
city.  The  aids  of  the  walk  opposite  the  open 
space  were  a  few  Inches  above  the  ground. 
We  do  not  think  the  statute  covers  this  case. 
In  most  dtles  and  villages  stdewalks  are 
constructed  with  steps  to  the  cross  walks 
and  streets.  There  waa  no  more  danger  In 
walking  over  this  sidewalk  than  over  those 
constructed  so  that  travelers  are  compelled 
to  frequentiy  step  up  and  down.  The  plain- 
tiff safdy  stepped  off  the  walk.  He  had  no 
right  to  aasnme  that  there  was  no  walk  be- 
yond UgfaCT  than  the  ground.  The  Mdewalk 
was  not  out  of  repair.  It  bad  not  been  built 
We  see  no  reason  why  a  mnniclpaltt;r  AouM 
be  held  liable  soldy  for  a  failure  to  con- 
struct a  walk  or  a  part  thereof.  The  Judg- 
ment must  be  revmed,  and  no  new  trial  or- 
dered. 

liONO.  J.,  concurred  with  GRANT,  J.  Mc- 
ORATH,  a  J.,  took  no  part  in  the  decision. 

HOOKER,  J.  (concurring).  I  think  that  If 
the  walk  in  this  case  waa  defective,  and  not 
in  a  condition  reasonably  safa  fw  travel, 
Ite  CQBditlon  was  apparent  to  the  most  eas- 
nal  observer.  It  was  perfectly  safe  to  all 
except  the  heedless,  and  the  pnUic  should 
not  be  requited  to  make  walks  so  smooth 
that  people  cannot  Stub  their  toes  upon 
them.  Sidewalks  In  many  jdaces  require 
steps,  single  or  In  flights,  and  cross  -vrnVa 
are  ottea  upon  a  different  levti  from  the 
sidewalks  which  they  Join.  BCanholes  tor 
•ewers  must  have  coven  which  are  above 
the  level  of  the  pavement  Wooden  side- 
walks become  uneven  by  wear,  and  must  be 
repaired  by  planks  thicker  than  the  half- 
wnii  idanks  which  they  adjoin,  and  'flag- 
stones are  thrown  out  of  level  by  the  frees- 
iug  of  the  ground.  In  all  sndi  cases,  where 
the  defect  is  obvious,  Uie  clxciunstances  must 
be  exceptional  to  authorise  a  recov^.  I 
think  they  are  not  shown  to  be  so  In  this 
case,  and  theretoro  concur  in  the  result 
readied  by  my  Brother  GRANT. 

MOXTOOaf  BRT,  J.  (dissenting).  The  com- 
mon council  of  Detroit  cHdered  sidewalks  to 
be  constructed,  on  the  east  aide  of  Fisher 
avenue,  tiom  Jefferson  avenue  north,  a  dis- 
tance at  about  2,000  feet  The  entlro  walk 
was  constructed  In  the  tall  of  1802,  ^th  the 
exception  of  about  30  feet  In  front  of  one 
lot  Plaintiff,  while  traveling  along  the  walk 
aa  the  evening  of  the  12th  of  April,  1S&3,  to- 
waida  the  north,  stq»ped  from  the  walk  to 
the  ground,  and,  after  traveling  the  distance 
across  the  lot,  caught  his  foot  in  the  same, 
and  fell,  receiving  the  Injuries  for  which 
he  recovered  In  this  action.  No  question  is 
raised  over  the  care  exercised  by  plaintiff, 
nor  la  It  open  to  question  that^e  work  hav- 
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lug  been  nndertafeen  by  tbe  <Atj,  and  tlie 
walk  north  and  south  of  this  section  baring 
been  completed  months  before,  the  city  had 
ample  notice  of  the  condition  of  tbe  walk. 
Defendant's  contention  Is  that  tbe  statute 
does  not  make  a  liable  for  failure  to 
constmct  a  sidewalk;  that  liablUtr  arises 
only  upon  and  for  a  failure  to  keep  Its  side- 
walks, etc.,  In  repair;  and  In  this  conatroc- 
tlon  we  think  tbe  learned  counsel  Is  rtgtat,  so 
far  as  be  asserts  a  general  proposition. 
WllUama  t.  aty  of  Grand  Rapids,  69  Mich. 
61.  26  N.  W.  279:  Alexander  T.  City  of  Big 
Rapids,  76  Mich.  282,  42  N.  W.  1071.  But 
what  is  meant  by  a  defect  in  a  sidewalk  al- 
ready constmcted?  This  Mdewalk  wblcb 
caused  the  Injniy  was  constructed  and  exist- 
ed. Tbe  city  was  responsible  for  ita  car& 
Its  abrupt  termination  was  the  cause  of  tbe 
Injury,  and  this  was  neither  necessary  nor 
contemplated  aa  a  part  of  tbe  plan  of  con- 
structUm.  Sblppy  r.  Village  of  An  Sable,  89 
Mich.  280, 48  N.  W.  584.  Under  these  elzcnm- 
stances,  it  was  a  question  for  tbe  jury 
whether  this  eonatmcted  walk  waa  In  a  con- 
dition reasonably  safe  and  fit  for  public  trav- 
el. If  It  waa  not,  tbe  responsibility  of  the 
city  was  none  the  less,  because  to  rend^  It 
safe  It  became  necessary  to  build  ao  feet  of 
walk,  than  It  would  bare  been  if  a  single 
plank  needed  supplying,  provided  the  city 
bad  ample  notice  and  reasonable  time  to  re- 
pair the  defect  We  tblnk  no  error  was 
committed  In  submitting  tbe  ease  to  tbe  Jury. 
Judgment  should  be  affirmed. 


LOUDEN  T.  VINTON. 
(Supreme  Court  of  Mlchlgao.    Feb.  18,  1896.) 

CniTTBL  MOBTOAOBS— AOCBPTANCB— BVIDBXOB— 

0  »oBBTAiKTT—DB80Biprio«— Fraud— Dam- 
AG  Kg— Trial— Rbmaku  or  Couksbl. 

1.  That  B  mortgagee  waB.  after  the  ezecntion 
and  filing  of  a  chattel  mortgage,  loformed  there- 
of, and  authorized  her  attorn^  to  take  posses- 
aton  of  the  property,  is  a  aoffident  acceptance  of 
tbe  mortgage,  as  against  other  creditors  of  the 
morteagor  subsequently  attaching  tbe  property. 

2.  That  the  mortgagee,  in  answer  to  tiie  ques- 
tion whether  she  was  satisfied  with  what  ber 
agent  bad  done  in  regard  to  the  mortgage,  said, 
"Well,  I  am  satisfied  if  I  get  my  pay,  and  not  be* 
fore,"  does  not  contradict  her  testimony  that  she 
gave  her  attorney  authority  to  take  possession  of 
the  property. 

S.  In  an  action  by  a  mortgagee  against  oth- 
et  creditOTs  of  the  mortgagor  for  wron^ul  aeiiure 
of  the  mortgaged  property',  it  is  not  error  to  admit 
in  evidence  the  mortgage,  without  tbe  note  which 
it  was  given  to  secure  first  being  pot  in  evidence. 

4.  A  diattel  mortgage,  reciting  tb^t  the  party 
of  tbe  first  part  is  iadebted  to  the  party  of  tbe 
second  oart  In  a  certain  sum,  and  whereas  said 
party  of  the  "first  part"  d^res  to  secure  to  said 
party  of  tbe  "first  part"  tbe  payment  of  said  sum, 
"now,  -  therefore,  ia  coQsideratioD  of  tbe  above 
sum  of  money,  to  him  paid  by  tbe  parQ'  of  the  sec- 
ond part,  does  grant  unto  laid  pairy  of  the  second 
part  certain  property,"  ia  not  invalid  for  uncer- 
taiuty. 

5.  A  mortgage  of  "all  tbe  stock  In  trade, 
wares,  and  merctiandise,  furniture  and  fixtures,  of 
every  name  and  nature,  aitaated  in  ttie  building 
Quw  occupied  by  said  party  of  the  first  part  in  the 


Tillage  of  T.,  and  all  goods  and  wares  and  mei^ 
cbandise  that  may  be  hereafter  acquired  liy  us 
aud  placed  in  said  store  building,  excepting  from 
the  terms  and  condition  of  this  mortgage  such 
property  as  is  hr  law  exempt  from  levv  and  sale 
upon  execution,  hereby  reserving  the  ri^t  to  make 
selection  of  said  exempt  property,"  la  not  invalid, 
as  against  attaching  creditors  of  the  mortgagor, 
for  failure  to  identify  the  prt^rty. 

6.  A  mortgage  covering  after-acquired  prop- 
erty is  good  as  against  creditors  of  tbe  mortgagor. 

7.  Permission  in  tbe  mortgage  to  the  mort- 
gagor to  sell  tbe  mortgaged  property  in  the  usual 
coarse  of  trade  does  not  invalidate  tbe  mortgage, 
aa  against  attaching  creditors  of  the  mortgagor. 

8.  That  a  mortgage  was  given  for  a  greater 
amount  than  was  due  me  mortgagee  does  not  con- 
clusively show  it  was  In  nand  of  other  cred- 
itors of  the  mortgagor. 

9.  A  mortgagee  in  a  mortgage  given  to  se- 
cure her  from  liability  as  surety  on  a  note  may, 
as  against  other  creditors  of  the  mortgagor  wrong- 
folly  seizing  the  property,  recover  the  amount  of 
her  liability. 

10.  That  plaintiffs  counsel  in  bis  opening  ar- 
gument referred  to  the  weal^  of  defendant,  aniT 
stated  that  be  was  trying  to  crush  bis  client,  is 
not  ground  for  revMsai,  the  counsel  not  having 
persisted  in  such  argument  aod  defendant  having 
failed  to  request  a  charge  in  regard  thereto. 

Error  to  circuit  court.  Grand  TraTerse 
county;  Roecoe  L.  Corbett,  Judge. 

Action  by  Clara  Louden  against  Medad- 
Vinton.  There  waa  a  Judgmoit  for  plaintiff, 
and  defendant  brings  error.  Affirmed. 

Dodge  &  OoT^  for  appellant  Foater  Se 
Orotser  and  Pratt  &  Daria,  for  appellee. 

U0NT60MERT,  3.  Defendant  U  aberifi- 
of  Orand  mnverse  county,  and  aa  such  levied 
two  attactamoita  upm  a  stock  of  hardware  aa 
tbe  prt^;>Mty  of  me  Antony  Foboral,  at  tbe 
suits,  respectlTely,  of  Buhl  Sons  &  Oo.  and 
tbe  Prltalaff  Hardware  Cranpany.  lliese 
suits  proceeded  to  a  Judgment,  and  executlooa 
were  Issued,  and  defendant,  acting  aa  sheriff, 
made  a  sale  of  tbe  pn^rty  to  Buhl  Sons  £ 
Co.  The  plaintiff  claims  undn-  a  chattel 
mortgage  made  and  algned  on  tbe  1st  day  of 
November,  and  filed  on  November  IT,  1894, 
both  dates  being  earlier  than  tbe  attachment. 
Tbe  m<»tgage  was  made  without  tbe  in^- 
Tentlon  of  plaintiff,  and  in  pursuance  to  an 
agreement  on  tbe  part  of  Foboral  to  secure  ber 
from  Indebtedness  owing  to  her,  and  iDdebt- 
edneas  against  her  on  account  of  certain  ob- 
ligatioos  which  she  had  Incurred  as  surety. 
It  does  not  very  <dearly  appear  aa  to  Just 
when  the  plaintiff  learned  that  tbe  mortgage 
had  been  executed,  although  it  Is  clear  from 
her  testimony  that  It  waa  before  tbe  attach- 
ment, and  she  also  testified  that  she  accepted 
it;  and  It  would  seem  that  possession  was 
taken  on  her  behalf  before  tbe  levy.  The 
mortgage  was  given  for  ^SOO,  and,  as  Fo- 
boral testifies,  waa  Intended  to  corer  his  In- 
debtedness to  plaintiff,  amounting  to  $1,140. 
and  to  secure  her  against  liability  on  a  note 
given  by  her  for  Fohoral's  debt,  to  one  James 
A.  Venn,  of  fTOO  and  interest,  and  to  Indem- 
nify her  against  UabiUty  on  a  note  of  $l,10ii.- 
30  given  to  Ratfabum  Sons  A  Co.,  also  aa  se- 
curity for  PohoraL  Tbe  contentlim  of  de- 
fendant b^ore  tbe  Mai  court,  waa:  First, 
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that  the  mortgage  was  fraudulent  in  fact; 
second,  that  tbe  tact  that  the  mortgage  was 
glTen  tor  a  larger  amount  than  was  actually 
owing  made  it  frandn^t  In  law;  third,  that 
tbe  mortgage  waa  Invalid  for  want  of  sofB< 
dent  desrrlptlon;  fourth,  that  It  was  Invalid 
u  to  creditors,  because  It  covered  after-ac- 
qnlred  goods,  and  permitted  sales  from  tbe 
stock.  In  addition  to  these  main  contentions. 
It  Is  insisted  that  error  was  committed  in  tbe 
admission  of  testimony,  and  In  tbe  refusal  to 
charge  as  requested.  There  are  a  large  num- 
ber of  assignments  of  error,  which  we  find  It 
nnnecMsaxy  to  refer  to  In  detail,  but  think 
It  better  to  deal  with  tbe  questions  presented 
snbstantlally  in  tlie  order  adopted  In  ajfptA- 
lanfs  islef. 

Tbe  first  five  assignments  of  error  relate 
to  rullnga  upon  testimony  offered  to  show  the 
tdentltgr  of  the  goods  levied  upcm  by  tbe  de< 
fHidant  with  those  seized  under  the  writ  of 
Veplerln  In  this  case.  We  discover  no  error 
Id  these  rulings.  Tbe  proof  is  so  clear  as  to 
leave  no  room  tar  question  about  tbe  facts. 

The  fifth  assignment  relates  to  tbe  ruling 
of  tbe  circuit  Judge  admitting  tbe  mortgage 
Id  evidence,  the  objection  being  that  there 
had  not  been  a  delivery  and  acceptance  by 
the  i^alntiff.  There  was  testimony,  bow- ' 
ever,  that  plaintiff  was  infwmed  of  tbe  exe- 
cutioD  and  filing  of  the  mwtgage  after  It  was 
filed,  and  that,  through  her  attorney,  sbe  au- 
thorized a  Mr.  Huellmantei  to  take  possession 
of  the  stock  of  goods  in  her  interest,  and  that 
tw  was  actually  In  possession  -wben  tbe  at- 
tachment waa  levied;  and  plaintiff  further 
testified  that  sbe  thought  the  mor^ge  and 
Dotes  were  brought  to  her  Ijefore  the  levy 
was  made.  This  omstltated  a  student  ac- 
ceptance. Stress  is  laid  upon  testimony  of 
the  plaintiff,  given  in  one  part  of  her  ex- 
amlnatlai.  In  answer  to  the  question,  "wheth- 
er you  are  still  satisfied  with  what  your  at- 
tfrney  did  for  yon  In  taking  that  mortgage 
of  tsisoo  for  yon  on  that  stock  of  goods,"  as 
follows,  '^ell,  I  em  satisfied  If  I  get  my  pay, 
and  not  before."  Tbls  did  not  contradict  her 
testimony  that  die,  with  knowledge  of  Hie 
mortgage,  gave  her  attorneys  autbority  to 
take  possessiou  at  tbe  stock.  A  furth»  ob- 
jection to  the  admlssiUIlty  of  the  mortgage 
Id  evidence  was  that  it  referred  to  an  accom- 
panying note,  and  this  note  was  not  offered 
with  it  or  proven  before  the  offer  of  the  mort- 
gage was  made.  We  think  tbls  objection  to 
tbe  introduction  (rf  the  mortgage  in  evidence 
was  not  good,  at  the  time.  It,  at  best,  wly 
went  to  the  wder  of  proof;  and.  while  the 
defendant  bad  the  right  to  demand  the  pro- 
duction of  tbe  nc^  w  have  its  absence  ac- 
counted fOT,  he  seems  not  to  have  taken  this 
conne.  but  tbe  plaintiff  was  subsequentiy  In- 
toiogated  by  him  about  tbe  note,  and  nei- 
ther party  offered  it  In  evidence.  See  Hill  v. 
MeirbDan  (Wis.)  40  N.  W.  399.  It  is  further 
coDtended  that  the  mortgage  should  not  have 

beta  received,  for  the  reason  that  no  proof 

had  been  made  connecting  it  with  tin  sub- 


ject-matter In  the  cause,  and  it  Is  claimed 
that  no  such  proof  was  afterwards  made; 
but  we  think  that  there  is  abundant  evidence 
making  the  omnection,  and  do  not  deem  It 
profitable  to  set  It  out  at  length  in  this  opin- 
ion. 

It  is  next  asserted  that  the  mor^ge  is  too 
uncertain  to  be  valid  as  against  creditors. 
Tbe  mortgage,  after  reciting  that  It  Is  made 
between  Antony  Pobotnl,  of  tbe  first  part, 
and  Clara  Louden,  of  the  second  part,  wlt- 
nesseth  that,  whereas  said  party  of  the  first 
part  Is  Indebted  to  said  Clara  Louden  in  the 
sum  of  $3,S00,  and  whereas  said  party  of  tbe 
first  part  desires  to  secure  to  said  first  party 
the  payment  of  said  sum  ot  money,  now, 
therefore,  in  consideration  of  above  sum  of 
money  to  him  paid  by  tbe  party  of  the  second 
part,  etc.,  does  grant,  bargain,  and  sell  unto 
said  party  of  tbe  second  part,  all-  and  singu- 
lar, etc.  It  Is  contended  that  tbe  recital  of 
the  desire  to  secure  the  first  party  to  tbe  In- 
strument is  evidence  of  a  trust  In  Ms  ovm 
favor.  It  is  conceded  that  tbe  subsequent 
provision  seems  to  express  a  different  intent, 
but.  It  Is  seriously  asked,  "How  shall  the 
real  intent  be  determined?"  We  answer  by 
reading  the  mortgage.  It  is  perfectly  plain 
that,  whatever  error  was  committed  in  recit- 
ing the  desire  (and  It  was  an  error  which 
corrected  itself),  the  mortgage  acknowledged 
a  consideratitai  received  from  the  second  par. 
ty,  and  tbe  grant  was  to  tbe  second  party. 

It  Is  next  urged  that  tbe  description  of  tite 
property  In  tbe  mortgage  is  not  sufilcient  to 
lead  to  its  identity.  Tbe  description  is  as 
follows:  "All  tbe  stock  In  trade,  wares,  and 
merchandise,  furniture,  and  fixtures,  of  every 
name  and  nature,  situated  In  the  building 
now  occui^  by  said  first  party  In  the  village 
of  Traverse  City,  Michigan,  and  all  goods  and 
wares  and  mmhandlse  and  personal  property 
that  may  hereafter  be  acquired  by  us,  and 
placed  In  said  store  builiUng,  excepting  from 
tbe  terms  and  condition  of  tbls  mortgage  Bucb 
property  as  Is  by  law  exemj^  firom  levy  and 
sale  upon  execution,  hereby  reserving  the 
right  to  make  selectim  of  said  exempt  prop- 
Mty."  The  rule,  as  stated  In  WlUey  t.  Sny- 
der, 34  Mich.  60,  Is  that  tbe  written  descrip- 
tim  is  to  be  Interpreted  in  the  light  of  facts 
known  to  and  In  the  minds  of  the  parties  at 
the  time,  and  that  a  subsequent  purchaser  or 
mortgagee  Is  supposed  to  acquire  a  knowledge 
of  all  tbe  facts,  so  far  as  tiiey  may  be  useful 
to  his  protection,  and  be  purchases  with  a 
view  to  that  knowledge;  that  descriptions 
alcme  do  not  Identify,— they  only  furnish  tbe 
means  of  tdentiflcaUon.  Applying  this  test 
the  description  is  sufficient  See  Wade  v. 
Strachan,  71  Mich.  458,  89  N.  W.  582. 

It  Is. also  contended  that  tiie  mortgage  Is 
void,  tox  the  reason  that  It  covers  aft«vac- 
qulred  property,  and  for  the  reason  tliat.  as 
it  permits  the  mortgagor  to  sell  from  the 
stock,  and  ai»ply  the  proceeds  to  bis  own  use, 
it  creates  a  trust  In  his  favor,  contrary  to 
section  6184,  How.  Ann.  St   Tbe  permission 
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to  sell  Id  the  usual  course  at  trade  does  not 
Inralldate  the  mortgage.  People  t.  Bristol, 
35  Mich.  28;  King  t.  HubbeU.  42  Mlcb.  597, 
4  N.  W.  440.  And  a  mortgage  can  be  givm 
conveying  after-acquired  [iroperty.  CurtU  T. 
WUcoi,  49  Mich.  425,  13  N.  W.  803. 

Defendant  objected  to  the  Introduction  In 
evidence  of  the  notes  upcm  which  plaintiff 
waa  liable,  as  evidence  of  the  Indebtedness  se- 
cured. Plaintiffs  testimony,  and  that  of  Po- 
Loral,  tend  to  show  that  the  mortgage  was 
given  to  Becnre  the  indebtedness,  and  these 
notes  are  competent  for  the  purpose  of  fixing 
the  amount.  The  amount  found  due  plaintiff 
WHS  leas  thau  the  amount  ot  the  mortgage. 
Fohoral  testified  that  he  supposed,  at  the  time 
he  made  the  mortgage,  that  the  indebtedneas 
to  plaintiff  amounted  to  the  face  of  the  mort- 
gage^ and  plaintiff  testified  that  she  had  not 
figured  up  the  amount  at  the  time  she  accept- 
ed the  mortgage.  The  fact  that  the  mortgage 
was  givm  tor  more  than  was  due  was  a  badge 
at  fraud,  bat  not  concIuslTe  evidence  of  fraud. 
Jones.  Chat  Mortg.  »  ^  839;  Bnah  v.  Bush, 
33  Kan.  656.  6  Pac.  791;  Wood  v.  Scott,  65 
Iowa,  114,  7  N.  W.  466;  Lyon  v.  Balientine, 
63  Mlcb.  102,  29  V.  W.  887;  Brace  v.  Berdan 
<Mlch.)  62  N.  W.  668. 

The  cfaYidt  Judge  charged  the  Jury  that  "the 
giving  and  taking  oi  a  chattd  mortgage  for 
more  than  the  actual  amount  owing  to  the 
mortgagee  Is.  on  Its  face,  a  badge  of  fraud; 
and  if  not  explained  as  being  the  result  of 
honest  mistake  or  honest  want  of  knowledge 
<m  the  part  of  parties  thereto^  it  becomes  con- 
clusive fraudulent  as  to  otiset  creditors  who 
are  hindered  thereby;  and  in  this  case,  in  de- 
termining the  question  of  Intent,  you  must 
take  into  oonsidention  the  fact  that  parties 
had  the  means  at  hand  ot  oxnputing  tbe  ex- 
act amount  due  the  mcvtgagee." 

It  Is  also  urged  that  the  idalntiff,  although 
she  was  a  mere  surety  on  tbe  notes,  was  per- 
mitted to  recover  the  amount  when  it  did  not 
appear  that  she  had  paid  them.  Bnt,  as 
against  a  stranger  or  wnmgdoer,  she  had  the 
right  to  bold  the  pnH>erty,  or  In  lien  thoreof, 
Buffldent  to  Indemnify  her. 

Comi^lnt  la  made  that  the  circuit  Judge 
Instructed  the  jury  that  certain  facts  were 
undisputed,  but  we  think  the  record  Justified 
this  Inatmction  aa  to  the  points  covered,  as 
we  discover  no  dispute  as  to  the  facts  npoa 
tbe  point  Involved.  The  (diarge  of  the  court 
was  full  and  fair,  and  we  think  covered  every 
phase  of  the  casa  The  exceptions  to  refus- 
als of  reqneata  are  munwous,  bnt  a  careful 
examination  of  them.  In  connecticm  with  the 
diarge  as  given,  oonvincea  us  that  the  defend- 
ant bas  no  Just  ground  ot  complaint.  Many 
of  the  objecUonB  urged  in  this  case  woe  tech- 
nlcal  in  the  extreme,  and  r^te  to  questl<ms 
which,  in  the  ordinary  trial  of  a  lawsuit^ 
would  be  considered  facta.  No  <me  connect- 
ed with  the  case,  it  Is  fair  to  assume,  doubted 
the  Identity  ot  the  gooda  aelied  by  defmd- 
ants  with  those  named  in  the  writ  of  r^levln, 
or  the  actual  execution  of  the  mortgage,  at 


of  the  notes  produced.  Substantially  the  only 
question  to  be  litigated  was  tbe  hooA  fides  (A 
the  plaintiff  and  Pohoral.  and  the  diief  badge 
of  fraud  was  the  naming  of  an  excessive  con- 
sideration In  the  mortgage.  Cknmad  should 
understand  that  a  case  Is  not  etrengthened  by 
multiplying  objections. 

Complaint  la  made  of  the  language  used  In 
the  argument  of  plaintiff's  cocnaeL  Ihe  ref- 
erence to  defendant's  wultii,  accompanied  by 
a  Btat^ent  that  defendant  was  trying  to 
crush  the  i^lntUf,  was  not  warranted,  and 
counsel  should  have  been  reprimanded.  This 
statement  waa  made  in  tbe  opening  argument, 
and  it  does  not  appear  that  the  line  of  argu- 
maat  was  pmtsted  in,  as  was  tbe  case  In  Bed- 
ford V.  Penny,  58  Mich.  421,  25  N.  W.  381. 
dted  by  defendant's  counsel;  and  bo  requeat 
to  Inatmct  the  jury  on  the  subject  was  pre- 
ferred. We  are  not  convinced  that  this  in- 
decorum was  prejudicial.  Judgment  will  be 
affirmed,   Tbe  other  Juaticas  coBCunedk  * 


MURPHY  V.  MULVENA,  Sheriff,  et  aL 

(Supreme  Court  of  Michigan.    Feb.  18,  1896.) 

Taxation  or  Costs— Noticb—Validitx— £xbmp- 
TION8— Apfkal— Hahmlkbs  ElKROa. 

1.  A  notice  of  taxation  of  costs  is  not  invalid 
because  seired  b^re  tike  judgment  waa  entered 
on  the  verdict,  the  eariy  service  being  a  taen  Ir- 
regularity.* 

2.  In  order  to  be  entitied  to  ezempUons  un- 
der How.  Ann.  St.  5  7686,  subd.  8,  providing  that 
certain  property  shall  be  exempt  to  enable  any  per- 
son to  carry  ou  the  proleseioo,  trade,  occupa- 
tion, or  buainesB  in  which  he  is  wholly  or  prindpal- 
ly  engaged.  It  must  appear  ia  what  bonnesi  the 
execution  aefeadaot  Is  engaged. 

8.  In  retdevin  of  property  taken  on  execu- 
tion, and  claimed  by  plaintiff  to  be  exempt,  it  ap- 
peared that  plaintitf  was  absent  at  tbe  time  of  the 
levy,  that  the  sheriff  selected  the  exempt  property, 
and  tiiat  his  return  stated  that  tiie  execution  debt- 
or refused  to  select  Held,  anf^  error  in  holding 
the  return  of  the  officer  concloaive  was  harmless, 
under  How.  Ann.  St  §  7690.  which  permits  the 
officer  to  make  tiie  selection  If  the  execution  debt- 
or is  absent. 

Brror  to  circuit  court,  Alpoia  coanty;  Bob* 

ert  J.  Kelley,  Judge. 

Action  of  replevin  by  John  J.  Murphy 
against  William  Mulvena  and  Henry  Drast, 
to  recover  certain  cattle  levied  on  by  defend- 
ant Mulvena,  as  sheritft  under  an  execution 
In  favor  of  defendant  Denstand  against  plain- 
tiff. There  was  a  Judgment  for  defendants, 
and  plaintiff  brings  error.  Affirmed. 

John  B.  Mills,  tor  appelant  Oeorge  B. 
Greening  (J.  D.  Tambnll,  ot  counael).  Cor 
appellees. 

HOOKBR,  J.  Tbe  defendant  Denst  recov- 
ered a  Judgmoit  against  tbe  phUntiff  In  an 
actlw  of  assomprit  In  tbe  circuit  conrt  Aft- 
er verdict,  and  before  judgment,  notice  of 
taxatUm  of  costs  was  served,  and,  a  few  days 
after  entry  <rf  Judgment,  tbe  costs  were 
ta^^  In  accordanee  with  tbe  nottoe.  In  the 
aij^ee  of  the  Judgment  debtor.  Bxeentlofi 
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lamed,  ud  was  duly  retunied,  the  letum 
Bbowlng  that  the  officer  bad  collected  the 
amount  of  damages,  but  no  costs;  whereupon 
u  alias  execution  was  Issued  and  delivered 
to  the  defendant  Mnlvena,  aa  sheriff,  who 
lerled  upon  a  number  ot  cattle  uooo  a  farm 
In  the  townahlp  of  Wilson,  owned  by  the 
plafntlff.  The  plaintiff  was  not  present,  and 
the  defendant  aslced  plalntltTs  hired  man, 
who  was  at  work  on  the  farm,  to  select  plain- 
tiff's  exemptions,  but  he  dedlned  to  do  so; 
whseopon  the  ofBcer  set  aside,  and  left  as 
micb  exemptions,  two  cows  and  a  bull,  and 
drore  the  other  cattle  away,  and  afterwards 
adrertised  them;  whereupon  plaintiff  replev- 
ied them.  The  return  states  that  the  ese- 
cutlon  debtor  refused  to  select  his  exemp- 
tEons.  Upon  the  trial,  the  plaintiff  claimed 
that  he  was  glxea  no  opportunity  to  select  hie 
exemptions,  and  made  an  offer  to  show  that, 
but  the  court  held  that  the  return  could  not 
be  contradicted.  It  also  appeared  that  the 
property  was  not  appraised  within  the  towu- 
>hip  of  Wilson.  Hie  court  directed  a  ver- 
dict for  the  defendants,  and  the  plaintiff,  bav- 
ine  remoTed  the  cause  to  this  court,  assigns 
the  following  errors:  (1)  That  the  execution 
was  Told  for  the  reason  that  the  taxation  of 
costs  was  irregular  and  unauthorized  under 
the  notice  of  taxation  that  was  given;  (2) 
that  testimony  should  have  beeu  admitted  to 
show  that  the  plaintiff  was  never  offered  a 
chance  to  "make  any  exemptions";  (3)  that 
the  levy  was  Invalid  for  the  reason  that  the 
officer  did  not  have  the  property  appraised 
within  the  township  of  Wilson. 

It  Is  not  claimed  that  the  costs  were  taxed 
less  than  two  days  after  Judgment,  and  plain- 
tifTs  point  seems  to  be  that  a  notice  served 
before  the  Judgment  was  entered  upon  the 
verdict  was  Invalid.  We  agree  with  the  cir- 
cuit court  that  there  is  no  force  in  this  con- 
tention. He  should  have  appeared  and  con- 
twted  the  taxation  If  he  desired  to.  No  ques- 
tlOD  Is  raised  over  the  defendants*  right  to 
tax  the  amount,  and  the  early  notice  waa,  at 
most,  an  Irregularity. 

The  statute  (How.  Ann.  St  i  7687),  pro- 
Tiding  that  the  officer  "may  cause  the  prop- 
erty levied  upon  to  Ije  appraised,"  is,  by  the 
terms  of  the  section,  limited  to  "property 
of  any  class  or  species  which  Is  exempt  by 
law  from  execution,  to  a  specific  amount 
or  value."  To  bring  this  case  within  It, 
<^tioj!el  appears  to  claim  a  right  to  exemption 
uml.T  subdivision  8  of  section  7fi8C,i  but,  as 
the  record  fails  to  show  the  business  in 
which  the  owner  was  wholly  or  principally 
»n;ni(;ed,  that  subdivision  Is  not  applicable. 
The  plaintiff's  counsel  did  show  that  his  cll- 
nit  was  a  bou8ehold»»  and  he  was  therefore 


>  How.  Ann,  St.  |  7680,  sabd.  8,  provides  that 
CTtain  property  shall  be  exempt,  under  any  ex- 
•fotion.  "to  enable  any  person  to  carry  on  the 
profeamon.  trade.  occnpotioD  or  biuiinesa  in 
vhicb  be  is  wholly  or  priocipally  eogased.  not 
fxcvedliig  in  value  two  hundred  and  fifty  dol- 
hn," 
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entitled  to  two  cows,  as  exemptions,  under 
subdivisoa  G;  and,  under  section  7tt90.  he  had 
a  right  to  select  these,  if  present  when  they 
were  levied  upon.  The  section  permitted  the 
officer  to  make  the  selection.  If  Use  execution 
debtor  was  absent  or  neglected  to  select  his 
exemptions.  Hence,  it  becomes  immaterial 
whether  or  not  the  court  erred  in  holding  that 
the  return  waa  conclusive  of  the  question  of 
plaintiff's  refusal  to  select  his  exemptions,  In- 
asmuch OS  there  appears  to  be  no  question 
of  his  absence  at,  the  time  of  the  levy.  The 
Judgment  la  affirmed.  The  other  Justices 
concnned. 


DOWLING  T.  LIVINGSTONS  et  al. 
(Supreme  Court  of  Mlchican.    Feb.  X8,  1806.) 

LiSBL  aud  SLavDBK  —  Book  Ritiiw  —  CwasoT 

Statsx  ENTa— Cbitici  Bai--FLA.ai  UUM— 
Cbakactebizatioks. 

1.  Where  there  la  do  misstatement  of  facta 
or  of  the  propositions  set  fwtb  in  a  tMok  under  re- 
view by  a  newapM>er  critic,  it  Is  not  libelous  for 
him  to  attack  with  sarcasm  and  ridicule  the  the- 
ories of  the  author. 

2.  Id  an  action  for  an  alleged  libelous  review 
of  plaintiS*B  book,  it  is  error  to  charge  that  de- 
fendant had  the  nsbt  to  ridicule  the  nook  If,  in 
the  candid  judgment  of  any  fair  man,  the  book 
deserved  ridicule,  since  the  critic  himself  Is  the 
judge  of  the  language  of  hte  criticism. 

8.  Where  an  antliw  has  quoted  from  another 
a  paragraph  Inclosed  In  quotation  marlta,  but  not 
credited  by  name,  a  atatemeat  by  a  reviewer  that 
the  author  has  quoted  another  mthout  giving  lilm 
credit  does  not  chai^  him  with  pia^arism. 

4.  l''or  a  critic  to  write,  "Of  course,  like  ^1 
ouack  remedies,  it  would  intensify  the  trouble," 
does  not  characterize  the  author  imder  review  as 
a  quack. 

5.  In  a  book  review  it  to  not  librious  to  write 
of  one  of  the  author's  views  that  Horace  Greel^ 
advocated  the  same  doctrine,  though  It  should 
appear  that  such  was  not  the  case. 

3.  Where  au  Rutiwr,  In  discuMing  BIr. 
Getsge's  propasitlon  to  take  the  land  from  tbe 
present  owners  without  compensation,  denounces 
It  as  "a  gigantic  piece  of  robbery,"  it  is  not  libel- 
ous for  a  critic  to  write  tiiat  the  anthor  "denounces 
the  single-tax  schnue  as  robbery." 

Error  to  circuit  court,  Wayne  eounty;  Wil- 
liam L.  Carpenter,  Judge. 

Action  by  Morgan  E.  Dowling  against  Wil- 
liam Livingstone,  Jr.,  and  others,  for  pub- 
lishing an  alleged  libelous  review  of  plain- 
tiff's book.  Prom  a  Judgment  In  favor  of 
plaintiff,  defendants  bring  error.  Reversed. 

Plaintiff  publi^ed  a  book  entitled  "The 
Wage  Worker's  Kemedy,"  which  waa  of- 
fered for  sale  to  the  public  generally.  The 
defendants  are  the  publishers  and  owners 
of  the  Detroit  Journal,  a  newspaper  printed 
and  published  In  the  city  of  Detroit.  Plain- 
tiff took  this  book  to  the  editorial  room  of 
the  Journal,  and  requested  that  it  be  re- 
viewed. The  book  was  handed  by  the  man- 
aging editor  to  an  employe  for  that  purpose. 
A  review  was  written  and  publisiied  May 
15,  18»4,  and  Is  as  follows:  "Mr.  Dowllug's 
Book,— The  Wage  Worker's  Remedy.  Mor- 
gan E.  Dowllng's  little  book.  The  Wage- 
Woifeer'B  Remedy,  Is  a  well-meant,  bnt  rather 
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hysterical,  at^!ii>t  to  Klve  1^  lAtior  qnes- 
tloD.  Alttaongh  utterly  lacking  scteatlflc 
value,  It  is  IntHBStbiff  to  most  .Toumal  read- 
ers, because  tbe  antiior  Is  a  Detroft  man, 
and  because  It  reveals  bow  the  average  mind 
is  groping  and  floundering  In  the  midst  of  a 
forest  of  contradictions  and  In  swamps  of 
bad  logic  to  the  discorerr  of  tbe  truth.  We 
do  not  claim  to  know  beyond  question  tbe 
right  path,  but  feel  sure  that  Mr.  Dowllng 
has  hopelessly  lost  his  way.  In  the  first  place, 
Mr.  Dowllng's  view  Is  entirely  confined  to 
this  country.  SSa  wage  worker  Is  the  Amer- 
ican wage  worker.  This  Is  mainly  why  hts 
effort  has  no  value  as  a  contribution  to  eco- 
nomic science.  What  would  be  tbongbt  of  a 
writer  who  tried  to  explain  tbe  law  of  the 
correlation  of  forces  wholly  from  the  Ameri- 
can or  French  standpoint?  The  truths  of  po- 
litical economy  are,  of  course,  world-wide, 
like  all  trotlL  Bent  and  Interest  and  wages 
must  rise  and  fall  In  tbe  United  States  In 
obedience  to  the  same  eternal  laws  that  gov- 
ern them  elsewhere.  To  tbhik  otherwise  Is 
to  doubt  the  harmony  and  simplicity  of  Ood's 
rule.  Bearing  this  In  mind,  one  of  tbe  au- 
thor's nine  remedies  for  low  wages  and  lack 
of  employment  Is  seen  to  be  Inadequate.  For 
instance,  be  would  suspend  Immigration  to 
this  country;  yet  Itely,  Germany,  and  Po- 
land, all  having  emigration  Instead  of  Im- 
migration, and  enjoying  to  a  small  degree 
some  of  his  other  remedies,  are  suffering 
from  low  wages.  Ireland  stUl  seems  to  be 
too  crowded,  altbougb,  from  famine  and  Im- 
migration, her  population  has  been  reduced 
one-half  In  less  than  a  century.  Surely, 
France's  low  wages  baTO.not  been  caused  In 
any  way  by  immigration,  and  war  and  star- 
ration  and  a  low  birth  rate  have  kept  her 
populatbm  within  reasonable  limits,  almost 
at  a  standstill.  Another  ot  Mr.  Dowllng's 
remedies  for  low  wages  tM  government  own- 
ership of  railways,  street  railways,  teiecraph 
lines,  and  telephmies.  This  la  funny.  He 
doesn't  stop  to  tfalnk,  but  disposes  of  tbe 
whole  subject  almost  with  .one  flourish.  If 
lie  had  stopped  for  even  a  moment,  It  might 
have  occurred  to  blm  that  wages  were  low 
before  the  telegraph  and  locomotive  wei-e 
known.  In  his  hasty  opinion,  governmental 
operation  of  street  cars  would  realize  Mayor 
Plngree's  dream  of  a  three-cent  fare,  and 
that  would  lead  to  mora  travel,  and  hence  to 
tbe  employment  of  more  men.  There  you 
are.  The  whole  question  of  labor  is  solved  I 
But  electricity  has  displaced  bwsee  (outside 
Detroit);  travel  on  street  cars  has  doubled^ 
and  yet  wages  have  fallen.  We,  of  course, 
are  using  tbe  word  'wages'  In  Ite  strict  eco- 
nomical sense,  whereas  Mr.  Dowllng  for  the 
moment  has  In  mind  only  tbe  wages  of  one 
set  ot  men.  Tbe  reduction  of  street>car  tarea, 
he  says,  would  be  equivalent  to  ralshig  the 
wages  of  those  wage  workers  who  used  the 
cars.  Has  he  never  thought  of  the  influence 
of  street-car  Improvements  on  rent?  May  It 
not  be  possible  that  tbe  landowner,  not  the 


wage  eamw,  would  absorb  tbe  ben^ts  of 
such  Improvements?  We  are  not  arguing 
against  the  restriction  of  Immigration  and 
governmental  ownmtdp  and  manageramt  of 
these  natural  monopolies.  They  may  be  de- 
sirable in  themselves,  but  as  a  solution  of  tbe 
labor  problem  they  are  ridiculous.  Mr.  Dowl- 
lng disclaims  being  a  paternalist;  yet  he  ad- 
vocates the  most  astounding  piece  of  social- 
istic policy.  He  Invel^  against  class  legis- 
lation, and  tSien  proposes  some  le^slatlon  of 
that  kind.  He  would  have  tbe  government 
forbid  a  higher  rate  of  interest  than  4  per 
cent  and  a  lower  rate  of  wages  than  92  a 
day.  Such  childish  suggestions  were  bad 
raiough  In  tbe  Middle  Ages,  whm  the  laws 
of  political  economy  were  unknown.  An  old 
king  commanded  the  tide  to  recede,  and  an 
English  parllammt  undertook  to  fix  a  maxi- 
mum wage.  Both  wwe  excusable,  for  they 
were  ignorant  We  know  better  to-day. 
Uke  the  tide,  wages  follow  certain  unchange- 
able Iaw&  The  old  king  might  have  erected 
a  stone  wall  against  the  tide,  but  tbe  tide 
would  have  gone  on  working  just  the  same, 
until  It  overflowed  the  obstruction  or  under- 
mined it  or  pushed  It  over.  So  tbe  law  of 
wages  does  not  cease  to  operate  wbea  artifi- 
cial obstructions  are  placed  In  the  way  of 
its  sweep.  Something  nu^  fall  and  smash, 
but  It  will  not  be  tbe  teult  of  tbe  economic 
law.  The  law  Itself  Is  all  right  b^ng  tbe 
will  of  the  Creator,  and  any  patchwork  by 
the  finite  mind  cannot  but  lead  to  bad  results. 
Mr.  Dowllng  simply  does  not  understand 
what  'wages'  are,  in  the  meaning  given  to 
the  word  by  political  economy.  He  has  con- 
stantly In  mind  tbe  meaning  of  tbe  word  as 
applied  to  'wage  eamers.'  In  political  econ- 
omy, howevor,  the  meaning  of  the  word 
'wages'  Is  broader.  It  Is  the  return  for  any 
service  or  for  any  productive  labor.  Thus, 
many  are  their  own  employers,  and  receive 
as  wages  what  they  themselves  produce. 
How  could  the  legislature  compel  an  express- 
wagon  driver  or  a  small  market  gardener  or 
a  small  sbopke^>ar  to  pay  himself  at  least 
¥2  a  day?  The  merchant  Is  both  a  capitalist 
and  a  wage  eamn-,  as  political  economy  re- 
gards blm.  His  presto  are  made  up  of  In- 
terest on  his  capital,  and  of  wages  of  super- 
intendence. He  may  have,  let  us  say,  60 
clerks  employed,  at  an  avenge  rate  of  fl.50 
a  day.  The  law  suddenly  compels  him,  ac- 
cording to  Mr.  Dowllng's  scheme,  to  pay  them 
not  less  than  |2  a  day.  Increasing  his  ex- 
penses f 25  a  day.  He  Is  himself  a  laborer, 
a  wage  worker,  as  truly  as  are  his  clerks, 
and  nine  times  out  of  ten  a  harder  and  more- 
anxious  worker,  for  upon  him  reste  respou^ii- 
blUty,  and  tbe  shame  should  failure  come. 
His  own  wages  may  already  be  cut  down 
fearfully  by  high  rent  and  competition;  yet 
Mr.  Dowilug  would  arbitrarily  make  him  pay 
higher  wages  to  his  clerks  than  the  labor 
jjjj).rKet  required.  Of  course,  Uke  all  quack 
j,^^edles,  it  would  intensl^  the  trouble  If 
^  pgA  any  effect  at  alL   Beirides  trickery  and 
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iTing,  It  would  cause  buslaess  failures  and 
the  employment  relatively  of  less  cl^ks. 
The  tide  mlKbt  be  dammed  up  for  a  mom^it, 
but  Its  strength  would  be  felt  About  one- 
third  of  Mr.  Dowllng's  book  Is  devoted  to 
pmlslng  Henry  George,  and  to  refuting  his 
ideas.  In  the  oi>ening  chapter  be  quotee 
from  George  without  giving  him  credit,  and 
outdoes  him  in  raising  alarm  over  present 
social  conditlonB,  even  saying  that  revolution 
is  at  hand  unless  something  Is  quickly  done 
to  appease  the  wrathful  and  wronged  masses. 
In  the  last  chapter  he  has  ap[>arently  cooled 
off,  forgotten  his  alarm,  and  believes  that 
material  progress  tends  to  benefit  alL  One 
wonders  what  he  made  snch  a  fuss  for  first, 
especially  when  It  Is  found  that  he  believes 
that  some  poverty  Is  bound  to  exist  anyway. 
He  says  Henry  George's  scheme  Is  socialistic, 
and  then  be  projKtses  an  extension  of  govern- 
mental powers  which  would  make  Sam  Gold- 
water  happy.  He  denounces  the  single-tax 
scheme  as  robbery,  and  then  advocates  it,  at 
least  so  far  as  it  Is  applied  in  New  Zealand. 
He  would  exempt  Improvements  largely,  and 
tax  land  values  so  high  as  to  prevent  specu- 
lation In  land,  which  is  all  any  single  taxer 
dares  to  hope  will  be  accomplished  In  a  gen- 
eration or  two  to  come.  After  giving  his 
programme  of  nine  remedies,  Mr,  Dowling 
thinks  of  many  more.  He  would  prohibit 
the  acquirement  of  more  land  by  any  man 
than  Is  actually  needed  by  him  for  business 
or  homestead  purposes.  This  Is  pretty  strong 
for  one  who  has  just  been  defending  the  in- 
stitution of  private  property  in  land  as  all 
right,  and  It  hasn't  the  merit  of  originality, 
for  Horace  Greeley  advocated  the  same  thing 
.V)  years  ago.  It  is  altOKetber  an  amusing 
book,  as  full  of  contradictions  and  absurdities 
as  a  schoolboy  of  tricks.  Mr.  Dowling  grave- 
ly assures  the  reader  that  the  remedy  for 
poverty  Is  'steady  work,  shorter  bours,  and 
fair  wages.'  He  might  have  added  that 
food  Is  an  excellent  remedy  for  hunger,  'The 
Wage  Worker's  Remedy'  is  on  sale  at  Hunt 
&  Eaton's,  189  Woodward  Ave." 

The  defendants,  with  their  plea,  gave  no- 
tice that  they  would  insist  in  their  defense 
tliat  they  had  the  right,  and  that  it  was  their 
duty,  to  Justly  and  fairly  criticise  said  book, 
and  that  the  criticism  complained  of  is  a  just 
and  fair  one,  and  was  published  without 
malice  or  Intention  to  injure  said  plaintiff. 
Two  questions  are  presented:  (1)  Is  the  ar- 
ticle lIl»eIons?  (2)  If  so,  what  Is  the  measure 
of  damages? 

Cntchem,  Stellwagen  &  Fleming,  for  ap- 
pellants. Morgan  E.  Dowling,  in  pro.  per. 

GRA^T,  J.  (after  stating  the  facts).  The 
propositions  advocated  by  the  plaintiff  are 
thus  stated  In  the  second  chapter  of  bis  book. 
"(1)  The  suspension  of  aU  immigration  to 
this  country.  (2)  The  making  of  eight  hours 
a  legal  day's  work.  (3)  The  prohibition  of 
marriage  under  the  age  of  21  years.  (4)  The 


prohlbltitm  of  the  employment  of  children 
under  15  years  of  age  in  workshops,  facto- 
ries, and  mines.  (S)  The  fixing  of  the  min- 
imum rate  of  wages  at  $2  per  day  for  all  la- 
b<Mreni,  except  domestic  and  farm  laborers. 
(6)  The  reducU<m  of  the  legal  rate  of  Interest 
to  4  per  cent  per  annum.  (7)  The  purchase 
of  all  street  railways,  and  the  placing  of 
them  under  the  control  and  management  of 
of  the  municipal  authorities.  (8)  The  pur- 
chase of  all  telegraph,  telephone,  and  rail- 
road lines  In  the  United  States,  and  the  pla- 
cing of  them  under  the  control  and  manage- 
ment of  the  national  government  (9)  The 
prohibition  of  the  purchase  of  lands  in  this 
country  by  n<mresident  aliens,  and  tbe  com- 
pelling of  all  nonresident  aliens  who  now 
own  lands  to  sell  them  within  a  specified 
time,  or  forfeit  their  tities."  The  book  Is 
mainly  devoted  to  a  discussloD  and  elucida- 
tion of  these  pr(q;)oaitions.  No  malice  was 
shown  on  the  part  of  the  defendants,  unless 
It  is  fairly  deduclble  from  the  article  Itself. 
On  the  contrary.  It  appears  to  be  conclusive- 
ly established  that  the  defendants  did  not  en- 
tertain any  malice  towards  him,  and  that 
the  book  was  placed  by  them  in  the  bands 
of  their  critic,  who  wrote  tbe  article,  with- 
out any  comment  or  instruction. 

When  an  author  places  his  book  before  the 
public,  he  invites  criticism;  and,  however  hos- 
tile that  criticism  may  be,  and  however  much 
damage  it  may  cause  him  by  preventing  Us 
sale,  the  critic  Is  not  liable  in  an  action  for 
libel,  provided  he  makes  no  misstatement  of 
any  material  facts  contained  in  the  writing, 
and  does  not  attack  Uie  character  of  the  au- 
thor. The  book  and  the  criticism  are  both 
before  tbe  public.  The  language  we  used  in 
Belknap  v.  Ball,  83  Mich.  5S9,  47  N.  W.  674, 
applies  to  this  case:  "When  language  Is 
truthfully  stated,  the  criticism  thereon,  if 
unjust  wlU  fall  harmless,  for  the  former 
furnishes  a  ready  antidote  for  the  intended 
poison.  Readers  can  then  determine  wheth- 
er the  writer  has,  by  the  publication,  libeled 
himself  or  the  candidate.  When  the  language 
Is  falsely  and  maliciously  stated,  privilege 
ceases  to  constitute  a  defense."  We  think 
that  case  and  the  authorities  there  cited  es- 
tablish the  principle  governing  this.  Town- 
shend  states  the  rule  as  follows:  "As  criti- 
cism Is  opinion,  it  can  never  be  primarily  ma- 
terial to  Inquire  into  its  justness.  The  right 
to  criticise  Implies  the  right  to  judge  for 
one's  self  of  tbe  justness  of  the  criticism.  It 
would  seem  to  be  but  a  delusion  to  say  one 
has  the  right  to  criticise,  provided  the  criti- 
cism be  just.  The  justness  or  unjustncss  can 
never  be  more  than  matter  of  opinion.  The 
test  always  is,  was  the  criticism  bona  fide? 
It  is  like  tbe  case  of  one  writiug  concerning 
the  sanity  of  another.  The  test  of  the  Justi- 
fication Is  not,  was  tbe  statement  such  as  a 
man  of  sound  sense  would  have  made?  but, 
was  It  the  honest  convictlcm  of  the  publish- 
er?" The  case  of  Bacon  t.  Railroad  Co.,  66 
Mich.  166,  33  N.  W.  181,  has  na  ap^lcatioD 
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to  thlB  case.  No  qoestlon  of  criUdam  of  an 
author'a  writing  was  there  InTolred.  Tlie 
defendant  bad  reported  tbe  plalstiff  as  hav- 
iuff  been  discbarged  from  Ita  employ  for 
BteaUng.  The  report  was  a  direct  attack 
upon  bla  pmonal  cbaracter.  There  la  In 
both  reason  and  avthority  a  wide  distinction 
between  language  uttered  concerning  &  peiv 
BOQ  and  critlclam  of  bla  writlnga.  Townsh. 
CUand.  ft  L.  1 209.  It  was  said  In  Campbell  t. 
Spottlawoode,  8  Fost.  &  F.  428:  **The  article, 
no  doubt,  Is  pungent,  bitter,  and  caustic.  At 
the  same  time,  public  men.  and,  above  all, 
public  writers,  must  not  complain  if  they  are 
sometimes  roughly  treated.  Public  writers, 
who  aacpose  tfaemselTea  to  criticism,  must  not 
complain  tliat  such  criticism  is  sometimes 
hostile.  *  *  *  It  was  perfectly  lawful  for 
a  public  writer  to  say  that  It  was  an  idle 
scheme,  and  that  It  was  a  d^iislon  to  sup- 
pose that,  by  forcing  these  papers  [meaning 
the  plalntlira  newspapers]  into  circulation 
by  a  free  distribution,  the  great  cause  of 
missions  would  be  promoted,  and,  in  short, 
to  denounce  the  whole  scheme  as  pernicious 
and  deluslTe.**  In  a  note  to  the  abore  case 
wlU  be  found  cited  seTeral  English  cases  sus- 
taining the  rule.  See,  also,  Townsh.  Sland.  Sl 
L.  8  254. .  It  is  not  libelous  to  ridicule  Utwaiy 
composition.  Garr  t.  .Hood,  1  Camp.  335, 
note.  Lord  EUenbraough  in  that  ease  said: 
"One  writer,  In  e^oslng  tiie  fc^ies  and  er- 
rors of  another,  may  make  oae  at  ridicule, 
howerw  poignant.  Ridicule  Is  often  the  fit- 
test weapon  that  can  be  employed  for  such  a 
purpose.  If  the  reputation  or  pecuniary  in- 
terest of  the  person  ridiculed  suffer.  It  ia 
damnum  absque  Injuria.  Where  Is  the  liber- 
ty of  the  press  If  an  action  can  be  sustained 
on  such  principles?  *  *  *  Every  man  who 
publishes  a  t>ook  commits  himself  to  the 
Judgment  of  tbe  public,  and  any  one  may 
comment  on  his  performance.  If  the  com- 
mentator does  not  step  aside  from  the  work, 
<x  introduce  fiction  for  the  sake  of  condemna- 
tion, he  exercises  a  fiilr  and  legitimate  rigl)t" 

It  Is  unnecessary  to  cite  or  quote  further 
from  the  authorities.  The  rule  of  law  In 
such  cases  is  clear.  In  applying  it  to  the 
present  case,  we  find  that  the  personal  char- 
acter and  reputation  of  the  author  are  not 
attacked.  His  theoriea  are.  In  no  material 
matter  Is  there  any  misstatement  of  fact  or 
of  the  propositions  set  forth  in  the  book. 
The  critic  was  at  liberty  to  attack  or  de- 
nounce tbem  with  sarcasm  and  ridicule. 

The  learned  circuit  judge  instructed  the 
jury  that  "the  defendants  had  the  right  to 
ridicule  this  book  if.  In  the  candid  judgment 
of  any  fair  man,  the  book  or  any  part  of  it 
deserved  ridicule."  This  is  not  the  law.  As 
already  shown,  when  the  critic  correctly 
states  the  author,  he  (the  critic)  is  the  sole 
judgeof  the  language  of  his  criticism.  Many 
fair  men  might  disagree  with  him,  and  very 
likely  would  In  this  case.  This  Is  for  tho 
public,  and  not  for  a  jury,  to  determine.  If 
the  plaintiff's  contention  be  the  correct  role 


of  law,  then  the  protectionist  might  maintain 
an  action  for  libel  agaloat  ttie  freetrader  who 
attacks  his  protecti(m  theories  and  argu- 
ments with  sarcaam,  ridicule,  and  contempt. 

Plaintiff  Insists  that  tie  defendants  <diarged 
him  with  plagiarism,  because  be  did  not  give 
Henry  Oeorge  credit  fW  a  quotation  from  his 
works.  The  quotation  was  inclosed  In  quota- 
tion marks,  but  not  credited  to  Mr.  George, 
and  the  court  very  properiy  charged  the  jury 
that  this  did  not  charge  him  with  plagia- 
rism. 

The  court  also  correctly  Instructed  the  jury 
tlutt  it  was  not  libelous  to  call  his  remedy  a 
"quack  remedy." 

It  was  not  libelous  to  say  that  "Horace  Gree- 
ley advocated  the  prohibition  of  the  acquire- 
ment of  more  land  by  a  man  than  is  actually 
needed  by  him  tor  his  bwdness  or  homestead 
purposes,"  even  though  it  should  appear  that 
Mr.  Oredey  had  not  advocated  such  a  doc- 
trine. 

Complaint  is  also  made  of  tbe  statement 
that  "be  Ijilalntiff]  denounces  the  sln^e-tax 
scheme  as  robbeiy."  In  that  part  of  the  book 
to  wbidi  this  statemoit  has  reference,  plain- 
tiff is  discussing  the  sli^le-taz  theory  of  Mr. 
George,  and  is  denouncing  bis  proposition  to 
take  the  land  from  tiu  present  owners  with- 
out compou88ti<m,  which  he  denounces  as  "a 
tfgantic  piece  of  robbny."  As  stated  in  the 
book,  this  was  a  part  of  tbe  single-tax  theory 
(HF  Mr.  George.  The  artiels  complained  of, 
however,  coRectiy  states  the  position  of  the 
plaintiff  upm  this  subject 

Thededaiation  eontalnsnoinnii«uloeB,  and, 
although  the  crltldBm  Is  undoubtedly  severe 
and  caustic.  It  does  not  exceed  the  bounds  of 
legitimate  criticism.  The  court  ^oold  have 
directed  a  verdict  for  the  defendant  Judg- 
ment reversed,  and  a  new  trial  ordered.  The 
otiier  justices  concurred. 


REILLY  T.  OTTO  et  ui. 
(Supreme  Conrt  of  Michigan.    Feb.  18,  IS&G.) 

DSiD— BuiLDnie  RsaTaicnoxs— Waxvibo- 

Ikjuhctiox. 
Violation  of  a  prorision  in  a  deed  that  no 
store  or  saloon  should  be  erected  on  the  lot,  but 
that  it  should  be  kept  for  dwelling-house  purposes 
only,  will  bo  enjoined,  thou^  prior  to  tiie  deed 
the  grantor  bad  leased  a  store  opposite  for  a  sa- 
loon, and  thereafter  conveyed  adjoining  lota  with- 
out any  restrirtions,  It  appearing  that  such  othor 
deeds  were  pursuant  to  contracts  made  long  be- 
fore, and  that  the  property  conveyed  with  the  re- 
strictiona  had  been  purchased  by  such  grantor  to 
prevent  the  erection  of  a  saloon  tluoe.  and  to  pro- 
tect his  store  on  the  next  comer  ud  his  residence 
property  In  the  next  block  from  being  d^redated 
by  proximity  of  a  saloon. 

App^l  from  drcult  court  Wayne  county. 
In  chancery;  William  L.  Carpenter,  Judge. 

Suit  by  Cornelius  J.  Rellly  against  Geoiige 
Otto  and  wife  for  Injunction.  Judgment  for 
complainant.  Defendants  appeal.  Afflrme*!. 

James  V.  D.  Willcox  (Elbridge  F.  Bacon,  of 
counsel),  for  appeUanta.  Jolm  W.  A.  S.  Cnl- 
len.  for  appellee. 
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MOORB,  3.  In  1891,  complainant  and  his 
wife  conreyed,  by  deed,  a  lot  In  Detroit,  with 
the  following  reetrictioiis:  "This  conveyance 
iB  made  with  the  express  restriction  that 
there  shall  not  be  placed  or  erected,  at  any 
time,  on  said  premises  now  conTeyed,  any 
store,  but  only  dwelling  houses.  To  have 
and  to  hold  the  said  premises  abore  bar> 
sained  and  described,  with  the  express  reser- 
ration  that  no  store  or  saloons  shall  be 
erected  or  placed  on  said  premises  now  here 
conveyed,  and  that  said  real  estate  shall  be 
kept  for  dwelling  house  pnrpoees  only.*'  In 
1894  the  complainant  filed  a  bill  in  cbancery, 
alleging  that  he  has  been  for  several  years 
past,  and  now  Is,  the  owner  of  said  property; 
that  defendants  came  to  him  to  buy  said 
prop^ty,  and  that  he  told  them  that  he  had 
purchased  the  premises  with  a  view  of  erect- 
inj;  dwelling  bouses  thereon,  and  that  he 
would  not  sell  to  them  for  any  other  purpose 
than  to  be  used  sol^y  for  dwelling-house 
purposes,  and  that  no  store,  saloon,  or  busi- 
ness place  should  be  erected  on  said  vacant 
lots,  and  thereupon  the  complainant  entered 
Into  a  contract  of  sale  to  the  defendants  of 
said  premises,  with  the  reservation  as  stated 
in  Us  deed  to  them;  that  the  defendants 
have  moved  a  large  frame  building,  which 
was  used  where  It  formerly  stood  for  saloon 
purposes,  and  is  now  fixing  It  up  to  use  as 
a  saloon  and  for  the  sale  of  intoxicating  Uq- 
uors;  and  asking  that  the  defendants  be  en- 
joined from  so  putting  the  saloon  on  said 
premises.  Defendants  answered,  and  aver- 
red that  In  July,  1892,  the  complainant  sold 
to  Kaminsky  the  property  adjoining  the  de- 
fendants' on  the  south,  without  any  restric- 
tions as  to  buildings  or  business;  that  in  De- 
cember, 1802,  he  sold  to  Fass  &  Fass  the 
Bontb  26  feet  of  lots  113,  114.  and  115,  with- 
out restriction  as  to  buildings  or  business; 
that  complainant  is  not  interested  in  any 
property  in  the  block  south  of  Leland  street; 
that  he  Is  the  owner  of  a  store  directly  oppo- 
site and  north  of  the  property  owned  by  the 
defendants;  that  In  May,  1888,  be  leased 
said  store  for  five  years  to  one  Faber,  author^ 
izing  him  to  carry  on  a  store  and  saloon  In 
said  building;  that  all  the  property  owned 
by  complainant  at  present  lies  on  tbe  west 
side  of  Russell  street,  north  of  and  adjoining 
said  last-mentioned  store  and  saloon;  that 
there  are  other  business  properties,  includ- 
ing saloons,  in  that  Immediate  neighborhood; 
that  the  city  of  Detroit  has  a  population  of 
235,000,  and  that  there  are  a  large  number  of 
saloons  In  said  dty,  and  a  large  numbor  In 
the  Immediate  neighborhood  of  the  property 
In  question;  that  said  complainant  lives  up- 
ward of  a  mile  and  a  half  from  the  property 
owned  by  the  defendants,  and  is  not  Inter- 
ested by  the  business  carried  on  by  tbe  de- 
fendants, except  as  It  may  affect  the  proper- 
ty owned  by  him  there;  that  it  is  not  true 
that  the  building  of  a  store  or  saloon  on  said 
premises  would  cause  any  great  damage  .to 
cem^jUnaot's  bvliiess,  or  depredate  the 


value  of  his  property;  that  the  condition 
contained  In  said  deed  is  not  suffldent  to  au- 
thorize the  granting  of  an  Injunction.  The 
trial  Judge  granted  the  relief  prayed  for  In 
complainant's  bill.  His  action  is  sought  to 
be  reversed  here. 

It  Is  urged  by  the  defendants  that,  If  the 
condition  In  the  deed  was  ever  valid,  it  has 
been  waived  by  the  complainant,  and  that 
he  cannot  enforce  it,  because  he  has  convey- 
ed the  balance  of  lots  113,  114,  and  115  with- 
out restrictions,  and  has  authorized  the  car- 
rylng  on  of  a  saloon  on  his  own  property, 
and  cites  a  large  number  of  cases,  relying 
especially  upon  the  cases  of  Duke  of  Bedford 
V.  Trustees,  2  Mylne  &  K.  562;  Barrle  v. 
Smith,  47  Mich.  130,  10  N.  W.  168;  Smith  v. 
Barrle,  56  Mich.  314,  22  N.  W.  816;  Jenks  v. 
Pawlowekl,  98  Micb.  110,  66  N.  W.  1106. 
The  record  discloses  that  the  lease  from 
Rellly  to  Faber  was  made  before  Rellly's 
contract  and  deed  with  the  Ottos,  and  that 
In  1891  Faber  ceased  to  do  a  saloon  business. 
While  the  deed  to  Fass  ft  Fass  was  made 
in  1892,  It  was  made  In  pursuance  of  a  con- 
tract made  In  1888.  The  contract  with  Kamin- 
sky was  also  made  In  1888,  so  that  it  cannot 
be  said  that,  after  the  Ottos  made  their  con- 
tract with  Rellly,  the  latter  made  any  new 
conveyances  authorizing  the  erection  of 
stores  or  saloons.  The  record  does  not  dis- 
close any  waiver  on  the  part  of  the  complain- 
ant. On  the  contrary,  it  shows  his  purpose 
in  buying  the  land  sold  to  the  defendants 
was  to  prevent  the  erection  of  a  saloon  there, 
and  to  protect  his  store  on  the  next  comer 
and  his  residence  property  in  tbe  next  block 
from  being  depreciated  in  value  by  the  prox- 
imity of  a  saloon.  In  Watrous  v.  Allen,  57 
Mich.  368,  24  N.  W.  104,  it  was  held  that 
"every  owner  of  real  property  has  the  right 
BO  to  deal  with  It  as  to  restrain  its  use  by 
his  grantees  within  sueh  limits  as  to  prevent 
its  appropriation  to  purposes  which  will  Im- 
pair the  value  or  diminish  the  pleasure  of 
the  enjoyment  of  the  land  which  he  retains. 
The  only  restHctlou  on  this  right  Is  that  it 
shall  be  exercised  reasonably,  with  a  due  re- 
gard to  public  policy,  and  without  creating 
any  unlawful  restraint  of  trade."  To  the 
same  effect  Is  Smith  v.  Barrle,  66  Mich.  314, 
22  N.  W.  816;  Abraham  v.  Stewart,  83  Mich. 
7,  46  N.  W.  1030:  Whitney  V.  Railroad  Co., 
11  Gray,  359.  Tbe  same  doctrine  is  held  In 
the  Michigan  cases  cited  by  counsel  for  ap- 
pellant. The  Judgment  of  the  court  below  Is 
affirmed,  with  costs.  The  other  Justices  con- 
curred. 


LOCKWOOD  V.  MICHIGAN  MUT.  LIFE 
INS.  CO. 

(Supreme  Court  of  Michigan.    Feb.  18,  1896.) 

LlFS  JnsUHANCB— SURRB.'«DSR— Ck>NSBNT  OF  BlDE- 
riCIARIEtl— Pleadixob. 
1.  The  complaint,  in  an  action  on  a  life  polic; 
for  Its  cash  value  at  the  end  of  the  tbird  year  aft- 
er it  was  issued.— under  the  pnrisUui  therala  that 
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en  its  Bnrrender,  ^rlthin  three  moDths  aft»  expira- 
tion of  the  third  or  any  Bubsequent  ;ear  for  miich 
preminma  had  been  paid,  the  cash  value  specified 
therein  would  be  paid. — wilt  not  be  held  fatally  de- 
fective by  reason  of  failure  to  aver  sorrender 
within  the  time  limited,  objection  being  fint  made 
on  appeal. 

2.  Under  a  life  policy  payable  to  insured  in 
SO  years.  If  he  was  then  alive;  but  in  case  of  hie 
death  before  that  time  payable  to  bis  niother,  if 
living;  if  not,  to  his  brothers  and  sisters;  andpro- 
vidiug  that,  on  surrender  thereof  at  the  end  of 
three  years  "receipted  by  the  insured  and  bene- 
ficiaries," tiie  cash  value  specified  therein  would 
be  paid,— it  is  necesaaiy,  on  making  such  surren- 
der, that  the  receipt  be  signed,  not  only  ^  insured 
and  his  mother,  but  by  the  other  ben^daries. 

Error  to  drcnlt  court,  Ingham  county; 
OtaarteB  H.  Wlsner,  Jndge. 

Actl<w  by  Stanley  L.  Lockwood  against  tbe 
Michigan  Mutual  Life  Insurance  Company. 
Jnt^ment  for  plaintiff.  I>efendant  brings 
WTOT.  Berersed. 

The  plaintiff  secured  three  policies  of  In- 
surance, for  $1,000  each,  which  were  termed 
accumulative  bonds.  The  annual  premium 
on  each  was  $40.9S.  They  were  payable  to 
blm  in  20  years;  but  If  he  should  die  be- 
fore that  time,  the  company  agreed  "to  pay 
tbe  said  sum  of  fl,000,  and,  in  addition 
thereto,  an  amount  equal  to  all  annual  pre- 
miums paid  to  the  company  on  this  bond  pri- 
or to  such  death,  the  sum  so  to  be  paid  being 
Indicated  and  guarantied  upon  the  maigln 
hereof  (all  Indebtedness  on  account  of  this 
bond  being  first  deducted  therefrom),  to  his 
mother,  Hila  A.  Lockwood,  if  living;  If  not 
living,  then  to  Amy  h.,  Harriet  h.,  Joseph  B., 
Floyd  A.,  Alta  I.,  and  Buth  Lockwood  (tbe 
brothers  and  slatm  of  the  assured),  or  tbe 
BurviTws  of  than  equally."  The  guarantied 
cash  value  Is  printed  upon  the  policy,  as 
follows:  "On  the  surrender  trf  this  bond, 
duly  receipted  by  the  Insured  and  beneficia- 
ries, within  three  months  after  the  aidra- 
tion  of  the  third  or  any  subsequent  y«ir,  for 
which  premium  has  been  paid,  the  company 
will  pay  the  cash  value  specified  In  the  fol- 
lowing taldew"  The  cash  value  of  each  policy 
at  the  end  of  the  tldrd  year  was  192.98.  Aft- 
er paying  the  premluma  for  three  years, 
plaintiff  decided  to  surrender  Uie  bonds  and 
take  the  cash-surrender  value  stipulated.  He 
notified  the  company,  and  sent  receipts,  sign- 
ed by  himself  and  Hlla  A.  Ijockwood,  but  not 
signed  by  any  of  the  other  benefidarles  nam- 
ed. The  defendant  requested  receipts  rigned 
by  the  other  beneficiaries,  and  declined  pay- 
ment tmless  they  were  tumlshed.  Thweup- 
on  plaintiff  Instituted  this  suit  to  recover 
the  stipulated  amounts.  The  defendant  re- 
quested the  court  to  direct  a  verdict  for  the 
defendant,  which  was  refused,  and  a  verdict 
directed  for  the  plaintiff. 

Cabin  &  Ostrander,  for  appellant.  F.  S. 
Porter,  for  appellee. 

GBANT,  J.  (after  stating  the  facts).  1. 
The  declaration  failed  to  aver  the  surrender 
of  the  bond  within  the  time  limited,  duly  re- 
ceipted by  the  insured  and  ben^ciarlcs.  It 


Is  Insisted  that  this  was  a  fatal  defect  In  the 
declaration.  The  defendant  was  not  taken 
by  surprise  or  prejudiced  upon  the  trial  by 
this  technical  defect  In  the  declaration.  Up- 
on request  the  court  below  would  have  per- 
mitted an  amendment,  and,  under  How.  Ann. 
St.  i  7636,  this  court  may  treat  the  amend- 
ment as  made. 

2.  Was  it  necessary  that  the  receipt  should 
be  signed  by  all  the  beneficiaries?  The  rec- 
ord does  not  show  the  reason  given  by  the 
learned  circuit  judge  for  his  dlrecti<Hi.  The 
brief  of  tbe  plaintiff  Is  based  upon  the  the- 
ory that  t|ie  Interests  of  the  baieflciarles 
w»e  contingent,  that  the  Insured  could  deal 
with  these  policies  as  he  chose,  and  that  no 
rec^pt  i^lgned  by  any  of  ttie  ben^ciarles 
was  necessary.  Upon  no  other  theory  can 
the  plaintiff's  contention  be  sustained;  for 
If  the  policy  required  the  receipt  of  any 
braeflclaty,  it  required  the  receipt  CMC  all. 
Such,  however.  Is  not  the  rule  of  law  govem- 
li^  contracts  for  life  insurance.  Tbe  benefi- 
ciaries, upon  the  execution  of  tbe  policy,  ac- 
quire thereby  an  interest  which  the  law  rec- 
ognizes, and  which  tbe  insured  cannot  dis- 
pose of  at  his  own  will.  This  interest  is  rec- 
ognized  by  the  authorities,  and  It  is  of  little 
consequence  whether  it  be  called  vested  or 
contingent  Bliss  lays  down  the  rule  as  fol- 
lows: "We  apprehend  the  general  rule  to 
be  that  a  policy,  and  tli«  money  to  become 
due  under  It,  belongs,  tbe  moment  It  is  Is- 
sued, to  the  person  or  persons  named  in  it 
as  the  beneficiaries,  and  that  there  is  no  pow- 
er In  tiie  per8<m  procuring  the  insurance,  by 
any  act  of  fats,  by  deed  or  will,  to  transfer 
to  any  other  person  the  interest  of  the  person 
named.  An  irrevocable  trust  is  created." 
Bliss,  Ins.  (2d  Ed.)  p.  517.  In  Hubbard  v. 
Stapp,  32  111.  App.  541,  the  policies  were  pay- 
able to  tbe  insured  at  the  end  of  15  and  20 
years,  respectlvtiy;  but  If  he  died  before 
those  dates,  then  to  his  wife  and  son,  if  tliey 
should  survive  blm.  It  was  held  that  tbe 
beneficiaries  held  a  vested  Interest,  which 
could  not  be  affected  by  any  subsequent  act 
of  tlw  assured.  In  Insurance  Co.  v.  Smith, 
44  Ohio  St  166,  5  N.  E.  417.  the  policy  was 
Issued  on  the  life  of  the  husl>and,  payable 
to  the  wife.  The  husband  retained  tbe  poli- 
cy, and  paid  the  premiums,  and  received  the 
dividends.  He  and  his  wife  separated, 
whereupon  he  notified  the  company  that  he 
no  longer  wished  to  continue  the  policy.  It 
was  held  that  he  had  no  power  to  surren- 
der tbe  policy  merely  l>ecause  he  was  the  in- 
sured party  and  had  paid  premlnmB;  and 
that  after  the  company  was  informed  of 
the  separation  It  was  its  duty  to  notify  her  of 
the  premiums  due;  and  that  the  policy  did 
not  lapse  In  consequence  of  the  failure  to  pay 
them.  In  Fowler  v.  Butterty,  78  N.  T.  68, 
the  husband  obtained  tbe  policy  in  terms 
Very  similar  to  the  present  ones,  payable. 
In  the  event  of  his  death  before  a  certain 
ttm^'  ^°  wife,  if  living;  otherwise  to  bis 
d^gtiter.   She  joined  with  hw  btisband  In 
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ID  assignment  of  tli«  policy  to  secure  a  debt 
of  the  husband.  The  court  found  that  the 
as^gnment  was  procured  through  undue  in- 
fluence and  control,  amounting  to  compnl- 
sfon,  which  rendered  It  void.  The  court  said: 
"It  will  be  seen  that  the  policy  was  not 
aioBe  for  the  benefit  of  the  husband,  but  con- 
tained two  separate  and  lndei>endent  pro- 
Tlsions.  One  of  these  was  for  his  benefit, 
and  conferred  upon  him  absolute  authority 
to  receive  the  amount  insured,  If  he  re- 
mained alive  until  the  time  named  and  the 
policy  was  then  In  force,  and  the  other  for 
the  benefit  of  the  wife,  if  she  survived  him, 
or,  otherwise,  of  the  daughter.  In  case  of 
the  death  of  the  assured,  the  wife  or  daugh- 
ter became  thereby  vested  with  the  sole  right 
to  collect  and  receive  the  money  mentioned 
In  the  policy.  The  payment  of  the  premium 
was  made,  and  the  policy  was  obtained,  tiav- 
in^  these  objects  in  view.  The  husband 
alone  could  collect  the  policy.  If  alive  at 
the  time  of  its  expiration;  otherwise  It  In- 
ured to  the  l>eneflt  of  the  wife.  In  case  she 
survived  her  husband,  or  of  the  daughter, 
as  provided.  The  fact  that  the  covenant  in 
the  policy  was  with  Butterly,  as  the  assured, 
and  the  legal  title  and  Interest  was  In  him, 
If  be  lived  until  the  time  named,  does  not  es- 
tablish an  intentlcMi  to  keep  control  of  the 
policy  otherwise  than  as  q;)ecified,  or  deprive 
the  wife  of  the  right  which  she  had  by  virtue 
of  the  same."  To  the  same  effect  are  Insur- 
ance Co.  V.  Woods  and.  App.)  37  N.  B.  180; 
Insurance  Co.  v.  Palmer,  42  Conn.  60;  Lan- 
dmm  V.  Knowles,  22  N.  J.  Eq.  594;  Brown's 
Appeal,  125  Pa,  St  303.  17  Atl.  418;  2  Mnj, 
Ins.  300.  The  Interests  of  all  the  beneflcla- 
rles  in  the  present  case  depend  upon  con- 
tingencies. The  contingency  of  the  death  of 
the  insured  within  20  years  applies  to  both 
boieficlarles.  The  interest  of  the  brothers 
and  slstera  depends  upon  one  other  con- 
tingency, via.  the  death  of  the  mother  be- 
fore the  assured.  The  contract  Is  specific 
and  dear  in  requiring  the  receipt  <rf  all  the 
beoefielarles  before  the  obligation  of  pay- 
meat  Is  fastened  upon  the  defendant  It 
might  have  provided  for  its  surrender  upon 
Ills  receipt  alone,  or  upon  those  of  himself 
and  mpthM*,  In  which  event  the  beneficiaries 
coukl  not  complain;  but  It  did  not.  Both 
the  plaintiff  and  the  defendant  agreed  that 
the  beneficiaries  should  be  consulted  about 
the  termination  of  the  contract  aiid  that 
their  receipt  should  be  produced  in  order  to 
terminate  it.  If  plaintiff  should  refuse  or 
Qfelect  to  pay  the  annual  premiums,  it  would 
be  doubtful  If  the  policy  would  be  forfeited, 
without  notice  to  the  beneficiaries  and  the 
opportunity  afforded  them  to  keep  the  poli- 
cy alive  by  payment  It  follows  that  plain- 
tiff had  not  complied  with  the  plain  terms  of 
his  contract,  and  was  therefore  not  in  posi- 
tion to  maintain  this  suit.  Judgment  revers- 
ed, with  the  costs  of  both  courts,  and  no 
new  ttial  ordered.  The  other  Justices  coa- 
corred. 


JGNKS  V.  LANSING  LUMBER  00. 

(Supreme  Gonrt  of  Iowa.    Feb.  IS,  1896.) 

Afpkai.  —  Harmlbss  Brhor  —  Trssfass  —  Da- 
riNsEs— Obstbootino  Hiqhvat — Plbadiko— 
Limitations — Tbial— Injunction. 

1.  In  EQ  action  against  a  lumber  company  to 
enjoin  it  from  keeping  freight  cars  on  a  public 
way  in  front  of  premises  for  loadhig  lumber,  a  re- 
fnsal  to  Join  as  defendant  a  railroad  compaDy 
wbidi  owns  and  operates  the  cars  is  not  pre^udiciid 
where  the  restraining  order  is  finally  denied. 

2.  The  fact  that  land  Is  unfenced,  and  has 
been  traveled  by  the  general  public  with  knowl- 

.  edge  of  the  owner,  is  no  defense  to  treq>aa8  by 
the  owner  for  the  unlawful  occupation  thereof. 

3.  Matter  pleaded  in  Justification  of  trespass 
cannot  he  urged  in  midgation  of  damages. 

4.  The  obstruction  of  a  pubUc  highway  by 
keeping  and  using  cars  and  placing  buildin« 
thereon  will  not  be  excused  on  the  plea  that  took 
use  was  made  In  the  ccmdnct  and  operation  of  a 
basineas  on  land  abutting  on  the  street. 

6.  Where  one  division  of  an  answer  in  tres- 
pass denies  damages  generally,  a  denial,  in  an- 
other division,  of  special  damages,  may  be  disre- 
garded. 

6.  That  a  raihoad  comwny  is  authorised  to 
operate  its  road  over  a  puluic  highway  is  ao  de- 
fense in  an  action  against  a  lumber  company  for 
obstructing  the  faighw&y  by  keeping  cars  on  such 
road  in  conducting  Its  business  located  on  ptop- 
erty  abutting  on  toe  highway. 

7.  Where  a  petition  sets  ont  the  obstruction 
of  a  public  street  as  a  continuing  nuisnnce,  and 
claims  damages  from  the  time  limitations  began 
to  run  against  the  claim,  a  demurrer  is  properly 
sustained  to  a  division  of  answer  pleading  limita- 
tions applicable  to  and  nmnlng  against  stich  ob- 
structions as  a  jwrmanent  nuisance. 

8.  Separate  counts  against  the  same  defend- 
ant for  the  ose  of  land,  for  trespass  by  such  use, 
nnd  for  injury  to  the  land  by  the  obstruction  of  the 
highway  in  front  of  it,  are  properly  joined  in  the 
same  petition. 

D.  In  an  action  for  the  tise  of  land  and  for 
trespass  by  such  use  it  is  proper  to  allow  [tiaintiff 
to  ask  witnesses  testifying  on  cross-examination 
to  the  rental  value  of  the  land  what  the  value  of 
the  land  Is. 

10.  In  an  action  for  the  use  of  land  and  for 
trespass  by  such  ase,  where  the  evidence  dedg- 
nates  the  prop^ty  witii  sudi  certainly  as  to  ren- 
der a  technical  description  unnecessary,  a  charge 
that  plaintiff  claimed  to  be  the  owner  of  certain 
lots  in  said  petition  described,"  and  subaequentir 
therein  referred  to  as  "said  premises  or  property, ' 
is  not  objectionable  as  referring  tiie  Jury  to  the 
petition  for  a  description  of  the  property. 

11.  In  an  action  for  the  use  of  land  and  for 
trespass  by  such  use  and  for  obstructing  the  high- 
ways in  front  of  it.  an  instnietion  requiring  plain- 
tiff to  prove  nil  allcKations  denied,  and  on  proof 
of  any  or  all  of  the  allegationa  to  jwove  the 
amount  she  is  entitled  to  recover  by  a  preponder- 
ance of  the  evidence,  is  not  objectionnble  aa  au- 
thorizins  recovery  on  proof  of  any  of  such  allega- 
tions, where  other  instructions  pleinb^  state  tiie 
different  causes  of  action,  and  the  facts  which 
would  warrant  a  recovery  thereon. 

12.  An  order  refusing  an  injunction  against 
obstructing  a  street,  t>eing  within  the  discretion 
of  the  court  will  not  be  disturlied  unleas  an  abuse 
of  discretion  is  shown. 

Appeal  from  district  court,  Allamakee  coun- 
ty; W.  A.  Hoyt.  Judge. 

Action  to  recover  for  the  use  and  occupation 
of  certain  real  estate,  and  for  trespassing  up- 
on the  same,  and  for  obstructing  streets  and 
alleys  adjacent  to  said  property,  to  the  dam- 
age of  the  plaintiff.  There  was  a  trial  by 
Jurr,  verdict  and  Judgment  Uar  the  plaintiff, 
and  defoidont  appeals.  Affirmed. 
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James  H.  Trewln,  for  aK>eUant  Stilwell 
ft  Stewart,  for  aj^wUee; 

ROTHROGK,  J.  1.  The  petition  In  the  case 
Is  la  three  countts.  In  the  first  count  It  is 
averred  that  the  plaintiff  la  the  owner  o£  cer- 
tain lots  and  lands  in  the  city  of  Lansing,  and 
It  is  sought  to  recover  of  the  defoodant,  as  a 
lessee,  for  the  use  and  occupation  of  the  prop- 
erty since  January  1,  1889.  By  the  second 
count  It  is  clainied  that  the  defendant  entered 
on  the  property  with  teams  and  wagons,  and 
plied  lumber  and  rubbish  thereon,  and  de- 
stroyed sldewaJks  constructed  by  tlw  plaintiff 
adjacent  to  aatd  property.  The  third  count  is 
a  showing  that  the  d^endant  used  the  street 
and  alleys  on  which  said  land  abuts  so  as  to 
obstruct  the  same  by  piling  lumt^er  thereon 
and  erecting  therein  buildings  and  plsUoma 
for  the  loading  of  the  lumber,  and  In  keeping 
in  front  of  said  premises  large  numbers  of 
freight  cars  t<x  the  purpose  of  loading  lum- 
ber, In  such  a  manner  as  to  make  the  use  of 
the  property  of  plaintiff  without  value.  Dam- 
ages are  demanded  for  the  use  of  the  prop- 
erty and  for  Injury  thereto,  and  it  Is  prayed 
that  defendant  be  enjoined  from  maintaining 
the  alleged  nuisance  In  the  street  and  alteys. 
The  defaidant  answered  the  petition  In  seven 
dlrltfoDS.  The  t^Intlff  demurred  to  the  an- 
swer, and  the  demurrer  was  sustained  as  to 
six  divisions.  The  first  division  of  the  an- 
Bwet  was  not  attacked  by  the  demnrrer.  The 
action  was  tried  upon  the  Issues  made  In  that 
division,  and  there  was  a  verdict  and  Judg- 
ment for  the  plaintiff  for  $150.  It  slwuld 
further  be  stated  in  this  connection  that  the 
court  denied  the  application  for  an  abatement 
of  the  alleged  nuisance,  and  the  plaintiff  ap- 
peals from  this  order. 

2.  It  is  alleged  in  two  divisions  of  the  an- 
swer that  the  railroad  cars  kept  and  used  in 
the  street  l>elonged  to  the  Chicago,  Milwaukee 
ft  St.  Paul  Railway  Company,  and  a  motion 
was  made  by  defendant  asking  that  the  rail- 
road company  be  made  a  party  to  the  suit 
The  motlcm  was  denied,  and  complaint  is 
made  of  that  ruling.  If  it  should  be  conced- 
ed that  an  order  restraining  and  prohibiting 
the  defendant  company  from  placing  cars  in 
the  street  for  the  purposes  of  use  In  Its  busi- 
ness would  affect  the  railroad  company,  and 
that  It  would  have  been  a  proper  party  (which 
qnestlcm  we  do  not  determine),  there  was  no 
prejudicial  error  in  the  ruling  of  the  court, 
because  a  restraining  order  was  denied  even 
as  against  the  defendant,  and  the  final  Judg- 
ment in  no  way  affects  either  party  in  that 
respect 

3.  Id  the  second  count  of  the  petition  the 
plalntifC  seeks  a  recov^  for  trespass  In  en- 
tering on  the  property  and  using  and  Injuring 
tlie  same.  That  count  was  answered  In  the 
second  dlTlBion  of  the  answer  as  follows: 
"For  answer  to  the  second  coimt  of  jHalntlff's 
petition,  defendant  states  that  the  property 
described  In  plaintiff's  petition  is,  and  since 
the  1st  of  January,  1880,  has  been,  unfeneed. 


unoccuided,  and  commons,  except  a  small  pai 
of  lot  eight  (8)  In  government  lot  four  (4),  an 
that  the  general  public  has  traveled  an 
passed  over  plalntlfTs  premises  without  hit 
drance  or  objection,  and  with  plaintiff's  know! 
edge,  during  all  of  said  time."  The  d«nurre 
was  sustained  to  this  part  of  the  answe 
The  ttLCtB  recited  in  what  we  have  abov 
quoted,  as  It  appears  to  ns,  furnish  no  1^ 
excuse  for  defendant's  entering  <m  the  proi 
erty,  and  occupying  It  in  a  way  to  injure  t 
or  In  doing  more  than  was  being  done  by  tli 
general  public.  But  it  Is  claimed  this  part  t 
the  answer  Is  allowable  In  mitigation  of  dan 
ages.  It  Is  not  good  as  pleaded,  even  if 
would  be  otherwise.  The  facts  are  pleade 
In  justification,  and  not  In  mitigation,  an 
they  should  have  been  so  {Aeaded.  Boiian  ' 
Williams,  41  Iowa,  esa 

4.  The  third  count  of  the  petition  recite 
facts  as  to  the  obstruction  of  the  street  b 
buildings,  platforms,  lumber,  and  can  1 
such  manner  as  to  render  the  use  of  plait 
tiff's  land  of  no  value.  The  following  is  th 
third  division  of  the  answer,  to  which  th 
demurrer  was  sustained:  "For  aiuswer  to  th 
third  count  of  plaintiff's  petition,  defendai 
states  that  It  Is,  and  for  more  than  the  lai 
five  years  baa  been,  engaged  In  the  mani 
factnre  and  sale  of  lumber,  laths,  sblnglei 
and  moldings;  and  that  Its  mills,  lumbc 
yards,  and  factories  have  been  by  Itself  an 
Its  grantors  located  and  used  In  the  sam 
place,  near  the  property  allied  by  the  plali 
tiff  to  be  owned  by  her,  for  a  period  of  moi 
than  ten  years  last  past;  and  that  the  streol 
and  alleys  about  and  near  the  same  and  sal 
property  claimed  by  plaintiff  have  been  use 
by  the  defendant  and  Its  grantors  for  tt 
purpose  of  carrying  on  said  lumber  busiaec 
openly,  notoriously,  sdversely,  and  contiQi 
ously  for  more  than  ten  years  last  past,  ui 
der  claim  of  right  and  with  the  knowledg 
and  acquiescence  of  the  city  of  Lanslnj 
Iowa;  and  that  the  defendant  has  at  n 
time  made  any  use  of  the  said  streets  an 
alleys,  or  of  any  streets  and  alleys  in  th 
vicinity  of  plalntlfTs  property,  other  tha 
was  and  is  necessary,  reasonable,  and  pro] 
er  for  carrying  on  its  business,  and  has  an 
does  in  no  way  Interfere  with  the  f^ee  m 
and  enjoyment  of  plalntlfTs  property,  or  < 
access  thereto;  and  that  the  plaintiff  bi 
suffered  no  Injury  or  damage  by  reasm  < 
defendant's  use  of  said  streets  and  alley 
other,  more  than,  or  dlffermt  from  the  pul 
He  generally,  and  has  no  right  to  maintal 
this  action  for  the  alleged  obstruction  t 
said  streets  and  alleys."  It  is  urged  In  bi 
half  of  appellant  that  the  owners  of  lot 
abutting  on  streets  have  the  right  to  make 
proper  use  of  the  street  This  propodtio 
may  be  conceded,  but  we  cannot  assent  I 
the  doctrine  that  even  an  abutting  owim 
may  lawfully  erect  buildings  in  a  street  an 
obstruct  it  with  cars  and  lumber  In  sue 
manner  as  to  destroy  the  use  ot  the  land  c 
lots  of  others,  and  escape  liability  en  tli 
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sroimd  tbat  It  la  a  reasonable  or  iHoper  use. 
2  DUl.  Vbb.  Corp.  f  731,  cited  by  ftppellanfa 
coDuel.  In  no  my  mtalns  sncli  a  rule.  The 
connt  of  tbe  petltloQ  to  whieh  this  dlTtekm 
of  tbe  answer  f4>pUeB  describes  tbe  condition 
of  tbe  strttt  as  a  msdsance,  and  its  snAclen- 
cy  In  that  respect  cannot  be  questioned. 
The  case  of  State  y.  Ballway  Co.,  77  Iowa, 
4^,  ^  N.  W.  36St  was  an  Indictment  for  ob- 
Btmetlng:  a  highway,  and  in  dfscnsring  the 
question  as  to  the  right  to  obstmct  the  high- 
way for  bnalneas  purposes  It  Is  said  that 
**an  obstruction  In  a  highway  win  not  be  ex- 
cused on  the  plea  of  Its  being  necessary  for 
tbe  carrying  on  of  a  party's  bnsfness,  tbongh 
snch  obstmctlon  be  only  occasIonaL"  It  is 
said  that  the  itelnturs  right  of  access  to  ha 
property  was  a  private  right,  and  that  she 
could  not  be  allowed  redress  unless  It  was 
nnreaaonaUy  obstructed.  But  she  bad  other 
rights  bi  the  use  of  her  iKvperty  tban  mere 
access  to  It,  and  the  petition  does  not  limit 
the  injury  to  ttte  mere  right  of  access.  '  It  fai 
alao  ni^ied  that  In  the  third  division  of  the 
answer  It  is  denied  that  ptaintUf  sustained 
any  damage  except  sveh  as  was  common  to 
tbe  pubUc  generally.  It  Is  true  that  tbe 
answer  contains  that  avwrnent,  and  a  denial 
of  damages  was  proper,  bnt  the  first  dtrisiw 
of  the  auswer  denies  all  tbe  aremiaits  of  tbe 
petitlau  not  admitted,  and  tbe  court,  In  sDt>- 
mlttbig  tiie  case  to  tbe  Jury,  treated  tb» 
aTsraaents  of  damage  as  denied.  Under  that 
stats  of  the  case  It  was  not  error  for  the 
court  to  disregard  the  denial  In  the  dlvlrton 
of  tlie  answ«  under  conslderatlcm.  It  a|h 
peam  to  be  the  thought  of  counsel  for  appe- 
lant tbat.  In  ordOT  for  plaintiff  to  reeom. 
she  must  show  tbat  she  has  suffered  dam- 
agee  distinct  from  the  pnbllc  generally,  and 
that  the  part  of  tbe  answer  under  consldera- 
rion  denies  that  she  sustained  such  damages. 
Bnt  such  damages  are  distinctly  clidmed  In 
the  petition,  and  It  does  not  appear  that 
there  is  any  such  damage  to  the  puMic  gen* 
erally.  It  Is  further  urged  that  the  elty  of 
Tjinslng  bad  tbe  right  to  permit  the  rallioad 
company  to  occupy  tbe  streets  with  its  raU- 
road  tracks.  Conceding  a  full  right  to  the 
railroad  company  In  that  respect.  It  does  not 
follow  that  a  recorery  may  not  be  bad  from 
the  d^oidant  If  It  wrongfully  proems  cars 
to  be  put  In  tbe  street,  to  the  plalntUTs 
damage.  The  action  Is  not  tm  what  tbe 
railroad  company  has  done,  but  for  what  tbe 
defendant  has  done  for  using  tbe  street  un- 
lawfully. Tbere  la  no  complaint  that  the 
railroad  tracks  aie  wrongfully  laid  In  the 
street. 

5.  It  is  not  necessary  to  consider  the  de- 
murrer so  ter  88  It  applies  to  the  fifth  divi- 
sion of  the  answer.  It  merely  states  facts  to 
■bow  that  the  railroad  company  Is  a  neces- 
sary party  because  of  the  Injunction  or  re- 
straining order  asked  In  tbe  petition,  and,  as 
sucb  an  order  was  denied,  no  prejudice  re- 
sulted to  the  defendant,  even  if  tbe  compa- 
uy  had  been  made  a  party. 


ft.  The  aeventti  dlvi^cm  of  tbe  answer  is  as 
foltows:  "Further  answering,  defendant 
states  that  the  causa  of  actint  set  out  In  the 
third  count  of  plalntllFa  petttloa  arose  and 
accrued  to  tst  more  than  five  years  before 
the  commencement  of  this  suit,  and  Is  bar- 
red by  the  statute  of  llmltatlona"  Owing  to 
the  peculiarity  of  the  qoestlon  inresentod  by 
the  demurrer  to  this  division,  It  appears  to 
UB  that  we  sboutd  set  out  tbat  part  of  the 
petltloa  to  which  the  above  division  of  the 
answer  refers.  It  Is  in  these  words:  "That 
for  five  years  last  past  plalntltt  bas  been  the 
owDM-  of  the  property,  •  •  *  and  entitled 
to  the  free  and  unobstructed  use  and  en- 
Joyroeut  of  the  same.  Tbat  the  defendant 
*  *  *  has  during  all  of  said  time  pmlsted 
In  occupying  tbe  streets  and  alleys  upon 
which  said  property  abuts  by  piling  thereon 
Immense  amounts  of  mbblab  and  lumber 
from  the  mill  which  the  defukdant  opwatea 
in  the  Immediate  vicinity,  and  erecting  and 
maintaining  on  said  streets  bidldlngs  and 
piattwrns  for  the  loading  of  lumber,  and  in 
keeping  In  front  of  plalntitfTs  premises  Jaxga 
numbers  of  freight  can  for  tbe  puzpoae  of 
loading  the  same,  and  generally  so  obatmcta 
and  IncumbOB  the  streets  as  to  rtnder  platn- 
tiCTs  use  and  ^oyment  of  her  said  proper^ 
valneless;  to  ber  damage,"  etc.  It  will  be  ob- 
served that  the  connt  of  the  petttloo  above 
set  out  does  not  ccmtain  any  avommts  tbat 
tbe  obstmctkms  In  the  street  were  of  a  pei^ 
manent  chatacter.  It  pleads  a  continuing 
nuisance,  and  tbe  plaintUT  seeks  to  recovM' 
damages  therefor  for  fire  yean  back  to  tbe 
limit  fixed  by  the  statute  of  llmftatlMW.  and 
to  the  time  when  It  la  alleged  tbe  defendant 
wnmgf  uUy  obstructed  tbe  streets  and  alleys. 
Tbia  dtvlsltm  of  tbe  answer  to  which  the 
demurrer  was  sustained  was  Intended  to  ap. 
ply  to  a  case  where  permanent  stmeturea  are 
erected,  and  tbe  damage  Is  orighiol,  and  the 
statute  commences  to  run  at  onc&  Tbe  ar- 
gument of  tbe  counsel  for  appdlee  proceeds 
on  tUa  theory,  and  rtiles  upon  ttie  cases  of 
Powera  r.  Council  BlufFB,  40  Iowa,  fiSS;  and 
BaldwUi  T.  Ught  Co..  57  Iowa,  61,  10  N.  W. 
817.  If  it  was  the  purpose  to  present  tbat 
questlco,  the  answer  should  have  set  out  the 
facts  upon  which  It  r^ed  as  a  bar  to  the 
actton.  Tbe  d^ense  of  the  statute  of  lim- 
itations is  an  afflrmatlTe  one,  and  tbe  party 
pleading  It  must  afllrmatlTely  abow  tbe  facta 
constituting  the  bar.  Harlln  t.  Stevrason, 
SO  Iowa,  371;  Tredway  t.  McDonald,  fil 
Iowa,  ess,  2  N.  W.  B67.  In  view  of  the  aver^ 
meats  of  tbe  petition,  the  answer  does  not 
set  forth  the  facts  np<m  wblcb  It  Is  songbt 
to  Invoke  the  bar  of  the  statute.  Tbe  an- 
swer Is  bnt  the  statement  of  a  1^1  con- 
clusion, and  the  demurrer  thereto  was  right- 
fully sustained. 

7.  The  defendant  made  a  motion  that  the 
{rtalntlff  should  be  required  to  elect  npoa 
which  count  of  the  petttlon  she  would  go  to 
trial.  The  motion  was  deailed.  This  ruling 
Is  the  subjeet  of  comidalnt   We  think  It 
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vaa  correct.  It  Is  claimed  that  a  party  can- 
not maintain  a  claim  to  property  by  two  or 
more  IncoDsistent  rights  at  the  same  time, 
and  the  cases  of  Bank  t.  Dowr,  68  Iowa,  460, 
27  N.  W.  459,  and  Crawford  v.  Nolan,  70 
Iowa,  97,  80  N.  W.  32,  are  cited  in  sQi^rt  of 
the  contention.  We  do  not  think  that  either 
of  the  dted  cases  Is  applicable  to  the  case 
at  bar.  This  ia  not  an  action  to  recover 
property  In  the  sense  that  the  principle  claim- 
ed has  application.  Causes  of  action  by  the 
same  party  against  the  same  party  in  the 
same  right,  where  either  may  be  prosecuted 
by  tbe  same  Idnd  of  proceedings,  may  be 
Joined  in  tbe  same  peUtlcm.  Code,  8  2630. 
This  statute  has  often  been  under  considera- 
tion by  this  court,  and  the  case  at  bar  Is 
clearly  within  its  provisions.  The  Orst  count 
of  the  petition  is  for  the  use  of  the  laud;  the 
second  is  for  damages  for  trespass  in  the  oc- 
cupation and  manner  of  its  use;  and  the 
third  is  for  Injury  to  the  land  by  tbe  ob- 
structing the  streets  and  alleys  In  front  of  it. 

8.  On  the  question  of  tbe  rental  value  of 
the  lots  the  court  permitted  the  plaintifT,  on 
the  cross-examination  of  certain  witnesses,  to 
inquire  as  to  tbe  actual  value  of  the  lots,  and 
this  Is  claimed  to  be  error.  It  appears  to  us 
tbat  It  was  proper  to  put  before  the  Jury  the 
value  of  the  lots,  because  that  evidence  to 
some  extent  tended  to  show  what  would  be  a 
fair  rental  value,  especially  where  witnesses 
were  giving  opinions  as  to  rental  value.  The 
jury,  in  determining  the  weight  to  be  given 
to-such  opinions,  ought  to  be  in  possession  of 
all  the  facts  as  to  the  character  and  value  of 
the  lots.  There  are  other  questions  on  ml- 
Ings  on  the  admission  and  rejection  of  evi- 
dence which  do  not  appear  to  us  to  require 
special  conrtderatkm.  We  find  no  errors  in 
them. 

9.  In  the  first  paragraph  of  the  charge  to 
the  Jury  It  was  said  tbat  plaintiff  claimed  to 
be  the  owner  of  certain  lots  "In  said  petition 
described,"  and  tbe  property  Is  not  more  def- 
initely referred  to  In  the  instructions,  bat  is 
throughoat  named  as  "said  premises,  or  prop- 
erty." This  is  claimed  to  be  error,  because 
the  jury  was  referred  to  the  petition  for  the 
descrlptlMi  of  the  property.  We  do  not  un- 
derstand that  the  jury  was  referred  to  the 
petition  to  ascertain  the  numbers  of  lots,  or 
the  description  of  the  property.  The  prop- 
erty was  so  designated  by  the  evidence  that 
a  technical  description  was  wholly  unneces- 
sary. The  court  stated  tbe  description  In  a 
general  way,  and  this  was  sufficient.  The 
Instructions  clearly  and  plainly  stated  the  is- 
sues, and  the  jury  was  not  directed  to  tbe 
pleadings  to  ascertain  the  issues;  and  the 
cases  of  Fitzgerald  v.  McCarty,  55  Iowa, 
702,  8  N.  W.  640,  and  Porter  v.  Knight  63 
Iowa,  365.  19  N.  W.  282,  have  no  application 
to  tbe  question  here  presented. 

10.  The  third  paragraph  of  the  charge  to 
the  jury  was  as  follows:  "The  tmrden  of 
proof  la  this  acttm  is  cast  apoa  the  plalnttft 
to  prove  the  varloas  allegations  of  said  pett- 


tlon  that  are  denied  by  defendant,  and  to  e^ 
tabllsh  the  same  by  a  preponderance  of  th 
evidence,  by  which  Is  not  necessarily  mean 
the  greater  number  of  witnesses,  but  tli 
greater  weight  of  testimony.  In  case  thii 
you  find  from  tbe  evidence  that  plaintUX  ha 
established  any  or  all  of  the  allegations  coe 
tained  in  her  said  petition,  and  denied  b. 
defendant,  then  the  burden  of  the  proof  1 
upon  her  to  establish  tbe  amount  that  she  I 
entitled  to  recover  therefor  by  a  prepondei 
anee  of  the  evidence."  Objection  is  made  t 
the  last  part  of  the  Instruction.  It  is  sal 
that  It  authorizes  a  recovery  upon  proof  « 
any  of  the  allegations  of  the  petition  denie 
by  the  defendant  Tbe  language  of  tbe  li 
structlon  is  not  entirely  clear.  It  attempt 
to  fix  the  burden  of  proof,  and.  dlsconnecte 
from  other  parts  of  the  charge,  it  might  b 
wanting  In  clearness  of  statemoit  But  1 
the  preceding  instructions  the  cause  of  a< 
tlon  In  each  count  was  plainly  stated,  an 
what  was  admitted  and  denied  In  the  at 
swer  was  correctly  explained.  And  bnnii 
diately  following  the  instruction  under  coi 
sideration  it  was  stated  in  brief  what  eac 
count  was  for,  and  follows  with  a  partlcula 
statement  of  the  facts  to  warrant  a  recover 
thereon,  so  that  there  could  not  well  be  a  mil 
apprehension  as  to  the  facta  to  be  establlsfaec 
and  upon  whom  the  burden  was  to  establis 
them.  When  the  whole  cluu^e  is  consic 
ered,  there  was  no  lurejudicial  error.  Tfaer 
are  other  objections  to  Instructions  givok  b 
tbe  court  sod  to  the*  refusal  to  give  tboa 
asked  by  the  defendant  Those  given  fairl 
submit  to  the  jury  every  material  qnestio 
in  the  case,  and  they  onbrace  all  that  was  n 
quested  by  the  defendant  which  we  thin 
was  applicable  to  the  Issues  and  tacts  db 
closed  In  evidence.  We  discover  no  groun 
for  reversal  upon  the  defendant's  appeal. 

11.  The  plaintiff's  appeal  Is  from  the  n 
fusal  of  the  court  to  enjoin  the  defendan 
from  occupying  the  street  and  alleys  wit 
lumber,  cars,  and  other  obstructions.  On  thi 
branch  of  the  case  It  Is  sufficient  to  say  ttu 
the  granting  of  such  an  order  Is  within  tb 
sound  discretion  at  the  trial  court  It  n 
fused  the  order,  and  we  discover  no  sue 
abuse  of  discretion  as  to  Justify  the  Interfn 
ence  of  tills  court.  Upw  both  appeals  tb 
judgment  is  afElrmed. 


STATE  ex  nh  MOORB  v.  ARCHIBALD. 

(Supreme  Court  of  North  Dakota.    Feb.  20, 
1S96.I 

Statk  Hospital  for  tbe  Insane  — Supiriktbsi 

EXT  —  APPOINTH EST  AXD  REMOVAL  —  BCANDAHt: 

— Whbs  LtBS-^hjpRBHR  Court— OuGiVAL  Jui 

ISDlCTIOir. 

1.  This  court  has  original  JurisdlctioQ  in  case 
is  which  tbe  writs  named  in  the  oonstitntion  tna: 
be  employed  to  initiate  such  jnrisdictioD.  Bu 
thnt  jurisdictioD  la  limited  to  cases  InvolriDfc  tfa 
sm-ereiKnty  of  the  state,  its  prerogatives  or  fiao 
chiaes,  or  the  liberty  of  the  dtiaea;  this  oooit  jodg 
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ins  tor  Ittdf  in  eadi  cue  whether  that  particular 
case  is  within  Its  jurisdiction. 

2.  The  itate  hoQntal  for  the  fauane  is  by  law 
nnder  the  general  manaqiement  and  control  of  a 
board  of  five  tnutees,  which  haa  power  to  appoint 
the  superintendent  of  such  hospital  and  remove 
him  at  pleasure.  The  defendant  having  been  re- 
moved  by  the  board  from  the  office  of  auperintend- 
«nt,  and  the  relator  baring  been  appointed  by  the 
board  to  fill  such  office  in  his  place,  held  that,  in 
maodamas  proceedings  to  compel  the  defendant  to 
tarn  over  to  the  relator  such  office,  the  sovereign- 
tf  of  the  state  waa  involved,  in  a  direct  and  im- 
portant sense,  the  right  of  the  board  of  trustees  to 
control  and  manage  a  great  state  institution  being 
necessarily  involved,  and  that  therefore  this  coort 
held  original  jurisdictioD  of  such  proceedings, 

3.  Maudamas  in  the  proper  remedy  to  compel 
one  who  has  no  color  of  title  to  an  office  to  sur- 
render it  to  one  who  holds  the  prima  fade  title 
to  It. 

4.  The  grant  of  power  to  appoint  to  pnblic  of- 
fice, where  no  term  of  office  is  hxed  by  law,  car- 
ries with  it  as  an  incident  the  absolute  power  of 
removal  at  any  time,  wfthont  notice  or  charges  or 
a  bearing,  and  without  the  cause  for  r^noval  be- 
ing inquired  into  by  any  court.  Such  power  vest- 
ed in  a  board  cannot  be  limited  by  any  action 
taken  by  such  board,  whether  by  appointing  the 
officer  for  a  fixed  term,  or  by  by-laws  restricting 
the  power  of  remoral  to  eases  where  cause  for  re- 
moval exists. 

5.  A  motion  to  remove  the  defendant  iiaviog 
been  made  and  seconded  at  a  meeting  of  the  board 
at  which  all  the  members  were  present,  the  chair- 
man of  the  meeting  refused  to  put  the  motion,  on 
the  ground  that  it  was  illegal.  Thereupon  it  was 
put  by  Uie  trustee  who  made  the  motion,  and  re- 
ceived  flie  vote  of  three  of  tiie  five  members,  the 
other  two  tmstees  refusing  to  Tote.  Held,  tliat 
these  prooeediags  were  effectual  to  remove  the  de- 
fendant. 

6.  Also.  held,  that  the  relator  was  legally  ap- 

Elnted  to  tbe  office,  the  same  proceedings  bring 
A  on  the  motion  that  he  be  appointed. 

7.  Also,  held,  that  the  approval  of  his  bond  by 
the  board  was  established  by  showing  that  the 
same  proceedings  were  had  on  the  motion  to  ap- 
prove it. 

8.  The  fact  that  the  superintendent  may  be 
removed  from  office  for  the  causes  mentioned  in 
section  197  of  the  constitution  (assuming  this  to 
be  the  case)  does  not  impair  the  power  of  the 
board  to  remove  him  at  pleasure. 

<8rUabu8  br  the  Court) 

Orlgiiwl  «pplicatloa  on  the  relation  of 
Dwlght  S.  Moore  against  O.  Wellin^n 
ArchlbaM  for  «  trrit  of  mandamas.  Peremp- 
tory writ  awarded. 

Edg^ar  W.  Camp  and  Glospell  &  Ellsworth, 
for  petltloDer.  F.  Baldwin  and  Newman, 
Spalding  &  Phelps,  In  opposition. 

CORLISS,  J.  Application  Is  made  to  this 
court  to  put  forth  its  original  jurisdiction  by 
issuing  the  writ  of  mandamus  to  compel  the 
defendant  to  turn  over  to  the  relator  the 
possession  of  the  office  of  superintendent  of 
ttie  State  Hospital  for  the  Insane.  The  de- 
fendant was  appointed  to  such  office  by  the 
trustees  of  that  institution  (which,  for  con- 
venience, will  be  designated  In  this  opinion 
as  the  "asylum")  on  the   day  of  Janu- 

ary, 1S90;  and  before  the  time  (one  year)  for 
which  defendant  was  appointed  had  expired, 
lie  was  removed  from  such  office  by  a  ma- 
jority vote  of  the  board  of  trustees,  at  a 
n^eetlng  called  for  that  purpose,  and  at 
n-hlcli  all  of  the  trustees  were  present;  and 


by  the  same  vote  the  relator  was  appointed 
superintendent  in  his  place. 

At  the  outset,  this  court  is  called  upon  to 
determine  the  question  of  its  original  Juris- 
diction In  Issuing  the  prerogative  writs  nam- 
ed In  the  constitution,  and  the  scope  of  that 
jurisdiction  If  such  jurisdiction  exists.  The 
task  Is  at  once  delicate  and  difficult  We  are 
to  trace  the  line  that  marks  the  boundary  of 
our  power,  as  the  people  have  drawn  It  In 
the  organic  law,  careful  not  to  usurp  un- 
warranted Jurisdiction,  and  yet  as  careful 
not  to  withhold  the  exercise  of  Jurisdiction 
conferred.  That  we  have  power  to  issue 
these  original  writs  In  some  cases,  not  mere- 
ly in  aid  of  jurisdiction,  but  to  fotmd  Juris- 
diction, we  entertain  no  doubt.  We  so  held 
In  State  v.  Nelson  Co.,  1  N.  D.  8&-101,  45  N. 
W.  33;  and  while  the  question  was  not  dis- 
cussed by  counsel  In  that  case,  it  was  thor- 
oughly gone  Into  by  this  court,  and  the  con- 
clusion there  reached  waa  the  result  of  a 
careful  examination  of  the  same  arguments 
and  cases  which  have  been  presented  in  this 
cause.  However,  while  we  feel  bound  by 
that  decision,  we  would  reach  the  same  con- 
clusion were  the  question  open  to  debate. 
The  grant  of  power  to  issue  the  specified 
writs  to  initiate  Jurisdiction,  at  least  In  some 
exigencies.  Is  quite  apparent 

The  constitution,  ao  far  as  it  relates  to  this 
subject,  provides  as  follows: 

"Sec.  86.  The  supreme  court,  except  as 
otherwise  provided  in  this  constitution,  shall 
have  appellate  jtirlsdictlon  only,  which  shall 
be  co-extensive  with  the  state  and  shall  have 
a  general  superintending  control  over  aU  in- 
ferior courts  under  such  regulations  and  lim- 
itations as  may  be  prescribed  by  law. 

"Sec.  87.  It  shall  have  power  to  Issue  writs 
of  habeas  corpus,  mandamus,  quo  warranto, 
certiorari,  injunction,  and  such  other  original 
and  remedial  writs  as  may  be  necessary  to 
the  proper  exercise  of  its  jurisdiction,  and 
shall  have  authority  to  hear  and  determine 
the  same;  provided,  however,  that  no  jury 
trials  shall  be  allowed  In  said  supreme  court, 
but  In  proper  cases  questions  of  fact  may  t>e 
sent  by  said  court  to  a  district  court  for 
trial." 

These  provlalons.  as  we  construe  them, 
vest  In  this  court— First,  appellate  Jurisdic- 
tion; second,  general  superintending  control 
over  Inferior  courts;  third,  power  to  issue 
the  writs  specified,  not  only  in  furtherance 
of  other  jurisdiction,  but  also  in  the  exercise 
of  original  Jurisdiction;  fourth,  authority  to 
issue  such  other  original  and  remedial  writs 
as  may  be  necessary  to  the  proper  exercise 
of  the  Jurisdiction  vested  In  this  court  This 
last  grant  waa  unnecessary,  as  we  shall  see, 
and  was  doubtless  inserted  for  greater  cer- 
tainty. These  ancillary  writs  are  to  be  em- 
ployed in  furtherance  of  any  jurisdiction 
possessed  by  this  court  whether  appellate, 
original,  or  superintending.  If  the  writs 
specifically  named  are  not  to  be  issued  by 
this  court  In  the  exercise  of  original  Jurls- 
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cHctlcm,  then  two  of  tbem  csnnot  be  issued  by 
this  court  at  all,  as  two  of  them  are  not  Bnch 
writs  aa  can  be  employed  in  aid  of  either  the 
appellate  Jurisdiction  or  the  power  of  su- 
perintending control  conferred  upon  this 
court.  This  fact  is  fatal  to  the  constractlofl 
that  the  writs  specified,  as  well  as  those  In- 
cluded in  the  clause,  "such  other  and  reme- 
dial writs,"  etc.,  are  to  be  resorted  to  only 
as  the  means  of  carrying  into  effect  the  ap- 
pellate and  superintending  powers  of  this 
court.  The  writs  partlculariy  named  consti- 
tute a  class  by  themselTes,  and  are  to  be  is- 
sned  Independently  of  any  other  Jurisdiction 
possessed  by  the  court  It  is  true  that  some 
of  them  may  be  Issued  in  aid  of  the  other 
Jurisdiction  vested  in  this  court.  The  other 
and  aueuumerated  writs  belong  to  a  sepa- 
rate class,  being  only  such  writs  as  are  nec- 
essary to  be  used  In  aid  of  Jurisdiction, 
and  these  are  to  be  employed  by  this  court 
solely  for  that  purpose.  They  are  instru- 
mentalities wbich  this  court  would  have  had 
power  to  use  for  such  purpose  had  the  con- 
Btitutttm  been  silent  on  the  subject  The 
grant  of  appellate  Jurisdiction,  and  of  fbe 
power  of  superintending  control,  carries  with 
It  all  writs  necemaiT-  to  the  proper  exercise 
of  such  Jurisdiction  and  of  such  twwer.  At- 
torney General  v.  Chicago  &  N.  W.  R.  Co.,  35 
Wis.  4S5-S15;  Marbury  t.  Madison,  1  Cranch, 
137;  Wheeler  v.  Irrigation  Co.,  9  Colo.  24S, 
11  Pac  108.  Said  Ryan,  C.  J.,  in  Attorney 
Oenerd  t.  Chicago  &  N.  W.  R.  Co.:  "Tlie 
framers  of  the  constitution  appear  to  haTo 
weB  understood  that  with  appellate  Jnrlsdlc- 
tt<ni  the  court  took  all  common-law  writs  ap- 
plicable to  tt,  and  with  superintending  con- 
trol all  common-law  writs  applicable  to  that; 
and  that  ftdllng  adequate  common-law  writs, 
the  court  ml^t  wdl  devise  new  ones,  as 
Lord  Coke  tells  na,  'as  a  secret  in  law.* " 

As  amon?  the  writs  specified  there  are  two 
which  cannot  be  used  in  aid  of  either  appel- 
late Jurisdiction  or  superintending  control,  It 
la  demonstrated  that  the  use  <tf  the  writs 
partlculariy  spedfled  was  not  to  be  restrict- 
ed, bat  that  they  were  to  be  used  for  all  pur- 
poses,—as  wen  to  take  original  cogntKauce  of 
a  case  as  to  aid  and  effectuate  other  Jurisdic- 
tion. In  U.  S.  r.  Commissioners  of  Dubuque 
Co.,  1  Morris  (Iowa)  42-60,  this  position  was 
recognized  as  sound.  "The  fact  thai  the  writ 
of  quo  warranto  Is  mentioned  (and  perhaps 
some  others),  which  could  only  be  Issued  In 
the  exarclse  of  original  power,  negatives  the 
idea  that  these  writs  are  only  to  serve  as 
auxiliaries  In  the  exercise  of  appdlate  Juris- 
diction." Other  courts  have  considered  this 
point  as  cogent  In  favor  of  original  Jurisdic- 
tion. Attorney  General  v.  Blossom,  1  Wis. 
817-^  (top  paging,  277-287);  Wheeler  v. 
Irrigation  Co.,  0  Colo.  248, 11  Pac.  103.  Said 
Justice  Smith,  In  Attorney  General  v.  Blos- 
som: "Under  whatever  aspect  tbte  court  can 
new  this  dause  of  the  third  section,  we  are 
unable  to  harmonize  the  nature  and  office  of 
the  class  ot  writs  therein  named  with  an  In- 


tention on  Oie  part  of  the  authors  of  them  to- 
render  them  merely  ancillary  to  the  eierclse 
of  a  power  of  suparintendlng  control  over- 
Inferior  caaets  lawfully  eatablMied,  or  to  pro- 
ride  them  as  mere  Instrumentalities  of  appel- 
late jurisdiction."  If,  bound  together  with 
other  writs  which  can  be  used  either  to  ini- 
tiate Jurisdiction  or  make  eaectoal  other  ju- 
risdiction, there  were  found  only  a  ^gle 
writ,  which  oonid  be  Issued  fw  only  the  for- 
mer purpose,  this  would  give  character  to  all 
the  rest.  But  as  a  matter  of  ta.ct  two  sucfa 
writs  are  there  found,— Injunction  and  quo 
warranto.  The  giant  is  unquestionably  two- 
fold with  respect  to  the  writs  named,  which 
can  be  used  for  both  purposes.  This  court 
la  thereby  authorized  to  use  them  for  dtber 
purpose,— to  found  Jurisdiction,  or  In  aid  of 
Jurisdiction.  The  writs  of  habeas  corpus  and 
mandamus  b^ong  to  this  class,  while  the 
writ  of  quo  warranto,  and  also  the  writ  of  in- 
junction, as  used  in  the  supreme  court,  can 
be  employed  only  to  bring  the  cause  into 
court  In  the  first  instance.  While  the  writ 
of  injunction  is  not  an  original,  but  merely  a 
remedial,  writ,  so  far  as  courts  of  inferior  Ju- 
risdictlon  are  concerned,  yet  since  the  deci- 
sion in  Attorney  General  t.  Chicago  &  N.  W. 
B.  Co..  85  Wis.  426-622,  that  writ  has  be- 
come, with  reqpect  to  ibi  nae  In  the  supreme 
court  &  quasi  prerogatlTe  or  original  writ. 
And  it  was  doubtless  In  this  sense  that  It 
was  employed  when  insorted  in  the  constitu- 
tion. It  certainly  is  never  used  la  aid  <tf 
either  appelate  Jnrisdictton  or  superintend- 
ing control.  We  find,  therefore,  In  the  consti- 
tution, two  writs  exclusive  original  In  their 
character,  In  the  position  In  which  they  are 
placed.  They  were  placed  there  to  give  this 
court  original  jurisdiction,  if  for  any  potiKme 
whatever;  and  we  cannot,  in  effect  expunge 
them  from  the  constitutton  by  constmctlora. 
Shall  we,  tfien,  draw  the  line  at  these  two 
writs,  and  say  that  this  court  has  not  w^lnal 
Jurisdiction  of  the  other  q»eclfled  writs  with 
which  these  two  ftre  daased  7  Such  aiUtmr? 
separation  of  the  specified  writs  would  be 
unjustifiAble.  The  clause,  "such  other  orig- 
inal and  remedial  writs  as  may  be  necessary 
to  the  proper  exercise  of  Its  jurisdiction," 
shows  that  the  writs  q>eclfled  shall,  so  fai 
as  they  can  be  iwued  in  furtherance  of  Juri» 
diction  mnf erred,  be  used  for  that  purpose: 
while,  on  the' other  hand,  the  fact  that  two  ol 
the  writs  named  csq  be  employed  only  to  ini- 
tiate jurisdiction,  and  never  In  aid  of  appel- 
late Jurisdiction  or  superhitendtng  control 
shows,  with  equal  force,  that  such  other  ol 
the  writs  specified  as  can  be  used  as  orig' 
Inal  writs  may  be  Issued  by  Oils  court  t< 
found  jurisdiction,  as  well  as  for  other  pur 
poses.  To  the  argument  that  the  words 
"such  other  original  and  remedial  writs  at 
shall  be  necessary  to  the  proper  exercise  ol 
Its  jurisdiction,"  indicate  that  all  the  wriu 
named  were  to  be  used  only  in  aid  of  Jaria 
diction  previously  conferred,  it  Is  a  comploti 
aoaver,  as  we  have  already  seen,  that  aa  u 
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two  of  Umw  wrlta  tbe  language  can  hare  no 
aucfa  slgaificauce,  because  their  very  nature 
forbids — reoderB  Impossible— sucb  a  construc- 
tkn.  Why  should  it  have  such  slgniflcance 
as  to  the  balance  of  tbe  writs  specified,  when 
the  fither  interpretation  begets  harmony, 
jlree  f  uU  force  to  all  the  language  and,  and 
jret  does  Tiolence  to  none. 

There  is  no  fwce  in  the  posttloii  that  the 
words  "miginai  jurisdiction"  are  not  osed  In 
-connection  with  the  grant  of  power  to  iaane 
the  writs  named.  It  would  not  have  been 
proper  to  have  thus  restricted  the  scope  of 
the  specified  writs.  The  use  of  these  wrlta 
in  aid  of  other  Jurisdiction  could  not  be 
founded  on  the  clause,  "such  other  original 
^nd  remedial  writs,"  etc.  This  grant  Is  ea- 
pressly  limited  to  writs  other  than  those 
named.  Unless  tbe  power  to  en4>tQy  the  spec- 
ified writs  In  furtherance  of  jurisdiction 
was  elsewhere  conferred.  It  ml^ht  be  urged 
tliat  It  did  not  exist,— that  the  power  had 
been  taka  from  the  court  by  ImpUcatiaB. 
Certainly,  this  would  be  tbe  case  if  the  use  of 
the  writs  named  were  restricted  to  OTiglnal 
Jurisdiction  of  them.  Tbe  silence  of  the  con- 
stitution la  therefore  very  significant  It 
carries,  to  our  mind,  tbe  conTlction  that  the 
writs  named  were  to  be  need  in  all  proper 
-cases,— as  well  In  furtherance  of  juriadictlon 
as  to  initiate  It  The  power  to  issue  them 
was  granted  In  unqualified  terms,  so  that 
they  could  be  used  In  aid  of  superintending 
control  and  of  appellate  Jurisdiction,  as  well 
as  In  the  exercise  of  original  Jurisdletimi. 
The  constitution  refers  to  two  classes  of 
writs,  distinct  each  from  the  otb«r  with  re- 
mpect  to  the  purposes  for  which  they  may  be 
sent  forth  from  this  eoort  With  respect  to 
the  writs  named,  the  power  of  the  court  Is 
onrestrlcted.  They  summon  parties  to  Ito 
bar  of  justice  In  the  eserclse  of  original  Juris- 
diction. They  also  sui^lement  and  malce 
-efficacious  its  other  powecs;  whUe,  oo  the 
oth^  hand,  the  authority  of  this  court  to  ia- 
ane the  unnamed  writs  rests  upon  their  be- 
ing necessary  to  the  proper  exercise  of  ju- 
risdiction conferred  upon  this  court 

We  find  that  the  sepamtlon  of  these  two 
classes  of  writs  is  none  the  less  distinct  be- 
canae  the  conjunction  "and"  is  not  found 
between  the  last  two  of  tbe  specified  writs, 
-as  well  as  between  the  last  of  them  and  the 
succeeding  clause.  This  consideration  ap- 
pears to  have  influenced  the  decisions  in 
Alabama  and  Florida.  Six  parte  Slmonton, 
»  Port.  (Ala.)  3S3;  Ex  parte  Mansony,  1  Ala. 
m;  £x  parte  Henderson,  43  Ala.  Sa2;  Ex 
parte  Groom,  10  Ala.  561;  £!x  parte  White,  4 
Fla.  1^  We  cannot  concur  hi  the  reasoning 
of  these  cases;  and  although  the  constitutions 
of  those  states,  construed  in  those  cases,  were 
somewhat  different  from  tbe  cMtetltution  of 
this  state,  yet  if  this  dlSerence  can  be  said 
«o  be  sufficient  to  affect  the  force  of  those 
^ases  as  authorities  against  our  construc- 
tion, we  feel  compelled  to  say  that  we  do 
jiot  regard  them  as  sound,  and  cannot  fol- 


low them.  That  original  juriadlctfcm  was 
intended  to  be  conferred  is  inevitable  from 
the  opening  sentence  of  section  86.  "The  au* 
prerae  court  except  as  otherwise  provided  In 
this  constitution  shall  have  appellate  juris- 
diction only."  This  clearly  contemplates  a 
grant  of  original  jurisdlcticm  of  some  kind  to 
follow.  When  we  find  in  the  next  sectlan 
a  grant  of  iMwer  to  issue  original  writs, 
which  can  be  construed  as  a  grant  of  power 
to  take  original  Jurisdiction  of  them,— and 
can  be  construed  In  no  other  way  with  re- 
spect to  two  of  such  writs,  i.  e.  Injunction 
and  quo  warranto^ — to  what  conclusion  are 
we  Impelled?  It  is  to  just  such  Jurisdic- 
tion that  the  exception  refers;  otherwise, 
it  cannot  refer  to  anything.  And  shall  we 
disregard  these  words  "except  as  otherwise 
provided  in  this  constitution"?  May  we 
expunge  them  from  the  instrument  by  con- 
struction? What  rule  mare  elementary  or 
reasiHiable  than  that  which  commands  us  to 
give  every  word  in  statute  or  constitution  at 
least  some  significance,  If  possible?  This 
view  is  supported  by  Wheeler  v.  Irrigation 
Co.,  9  Colo.  24S,  11  Pac.  103,  where  the  court 
say,  in  sjoswer  to  the  daim  that  the  court 
possessed  no  original  Jurisdlctlim  of  preroga- 
tive writs:  "Tliis  position  we  consider  un- 
tenable for  tbe  following  reasons:  First, 
section  2  itself,  by  the  declaration  'except  as 
otherwise  provided  In  this  constitutitm,'  Im- 
pUes  the  conferring  of  some  independent 
original  jurisdiction."  In  Florida  and  Ala- 
bama, this  clause  was,  without  warrant  from 
principle,  torn  from  the  constitution  by  in- 
terpretation. See  cases  already  cited.  In 
Iowa,  on  the  contrary,  tbe  supreme  court  de- 
cided in  favor  of  original  Jurisdiction,  with- 
out tbe  presence  of  such  a  clause  in  the  con- 
stitution, the  grant  being  expressly  of  ap- 
pellate jurisdiction  only.  U.  S.  v.  Ckuumis- 
sloners  of  Dubuque  Co.,  1  Morris  (Iowa)  42. 
Yet  as  the  constitution  gave  tbe  court  also 
pow«r  to  issue  certain  fl|»eclfled  writs,  and 
all  other  writs  neceesarr  to  the  adndnistra- 
tion  of  justice,  the  court  held  that  this  was 
a  grant  of  original  Jurisdiction,  where  neces- 
sary to  be  (aercised  by  the  court,  notwith- 
standing tbe  prior  restriction  of  the  power 
of  the  court  to  "appellate  jurisdiction  only." 
Therefore  the  court  in  that  case  inserted,  by 
construction,  an  exception  as  to  other  Juris- 
diction than  appellate  Jurisdiction  only,  to 
harmonize  the  two  provisions.  We  are  not 
called  upon  to  Insert  but  merely  to  see,  read, 
and  give  effect  to  such  an  exception  already 
found  In  the  coiffitltution. 

Nor  is  there  any  force  In  the  position  ttiat 
tbe  words,  "except  as  otherwise  provided  In 
this  constitution,"  were  inserted  for  an  abun- 
dance of  caution.  It  Is  not  customary,  in 
framing  constitutions,  to  scatter  throughout 
Its  length  provlsiona  relating  to  the  jurisdif> 
tiou  of  courts.  They  are  Invariably  collect- 
ed in  a  few  consecutive  sections.  In  our 
constitution,  all  tbe  provisions  relating  to 
the  Jurladlction  of  the  supreme  court  are 
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found  In  two  tihort  Hectlons,  the  one  Immedi- 
ately following  the  otber.  The  words  enact- 
ed could  not,  therefore,  bare  been  Inserted 
to  save  a  poeslble  t^Bh  of  ptorlaions  be- 
cause ot  an  inconaistent  prorlalon  in  some 
unknown  part  of  the  Infetmment.  but  to  pre- 
vent the  word  "only"  conflicting  wltti  a  fur- 
ther grant  of  power  In  these  sections.  In 
which  section  is  this  additional  grant  of  pow- 
er found?  It  is  found  In  both.  In  section 
86  there  Is  a  grant  of  superintending  con- 
trol. In  section  8T  there  is  a  further  grant 
of  jurisdiction  to  issue  the  writs  named.  In 
the  exercise  of  original  jurisdiction.  T^e 
language  of  the  exception  is  aigniflcant  It 
Is,  "except  as  otherwise  provided  in  this  con- 
stitution," and  not,  "except  as  otherwise 
provided  in  this  section."  If  the  purpose 
bad  been  to  grant  only  superintending  con- 
trol, in  addition  to  appellate  Jurisdiction,  the 
language  would  have  been  "except  as  other- 
wise provided  in  this  section";  for  sncb  sec- 
tion contains  the  express  grant  of  the  power 
of  superintending  control.  There  was  no 
occasion  to  send  the  mind  to  loofc  elsewhere 
for  the  satisfaction  of  this  exception.  If  it 
was  satisfied  by  the  grant  of  the  power  of 
superintending  control  in  the  very  section 
containing  the  exception.  But  the  language 
used  Is  of  such  a  character  as  to  prepare  the 
miud  for  the  discovery  of  a  further  grant  of 
power  in  some  other  section.  This  expecta- 
tion Is  not  disappointed,  if  we  hold,  as  the 
very  nature  of  two  of  the  speclfled  writs 
compels  us  to  hold,  that  there  Is  in  the  next 
section  a  grant  of  original  jurisdiction  in 
those  eases  In  which  such  writs  can  be  used 
to  bring  a  cause  Into  coort  for  the  first  time. 
If  the  sole  purpose  of  section  87  was  to  give 
this  court  power  to  Issue  writs  in  aid  of  ap 
pellate  jurisdiction  and  superintending  con- 
trol, why  should  any  writs  have  been  therein 
named?  It  was  not  necessary  to  name  them 
for  the  purpose  of  showing  what  kind  of 
writs  should  be  Issued  for  that  purpose;  for 
the  very  nature  of  the  functions  they  would 
perform,  on  that  theory  of  the  object  of  sec- 
tion 87,  would  determine  what  writs  could  be 
employed.  The  section  would  have  read,  "It 
shall  luve  power  to  issue  such  wriU  as  may 
be  necessary  to  the  proper  exercise  of  its 
jurisdiction."  Bnt  five  writs  are  named,  and 
we  must  assume.  If  posslMe,  that  they  were 
named  for  a  purpose.  By  naming  them, 
they  were  set  apart  In  a  class  by  themselves, 
to  be  used,  so  far  as  they  could  be  used  for 
that  purpose.  In  the  exercise  of  original  Juris- 
diction. This  Is  apparent,  both  because  two 
of  them  can  be  issued  for  no  other  purpose, 
and  also  because  In  this  way  only  can  they 
be  given  a  function  different  from  the  un- 
named writs.  The  cases  in  Missouri,  Wis- 
consin, Aricansas,  and  Colorado  cannot  be 
■aid  to  be  conclusive  authorities  in  favor  of 
oar  construction.  The  grant  of  power  in 
those  states  was  to  issue  certain  named 
writs,  and  other  original  and  remedial  writs, 
without  anything  added  tending  to  qualify 
the  purposes  for  which  the  writs  should  be 


issued,  as  in  the  case  of  our  constitution, 
which  gives  the  power  to  Issue  the  named 
writs,  and  such  other  writs  "as  may  "be  nec- 
essary to  the  proper  exercise  of  Its  juris- 
diction." It  could  not  be  said  in  those 
cases,  as  it  can  l>e  urged  in  this  with  some 
plausibility,  that  all  the  writs— as  well  those 
specified  as  those  not  enumerated— are  to 
issue  only  In  aid  of  jurisdiction;  that  tbe 
qualifying  clause  refers  to  the  specified  writs 
as  w^  as  to  tbe  unnamed  writs.  Were 
this  qualifying  clause  eliminated  from  our 
constitution,  there  would  be  nothing  on 
which  to  hang  a  doubt  Still,  th^  cases 
are  not  against  our  position,  and  some  of  the 
reasoning  in  the  opinions  supports  It.  See 
Wheeler  v.  Irrigation  Co.,  9  Colo.  248,  31 
Pac.  108;  Attorney  General  v.  Blossom,  1 
Wis.  277;  Attorney  General  v.  Chicago  ft 
N.  W.  R.  Co.,  35  Wis.  425;  State  v.  Law- 
rence, 38  Mo.  535;  State  v.  Vail,  S3  Mo.  97; 
State  V.  Stewart,  32  Mo.  382;  Vail  Din- 
ning, 44  Mo.  210;  Price  v.  Page,  25  Ark.  ri27; 
State  V.  Johnson,  20  AriL  281.  See,  also. 
State  V.  Griffey,  6  Neb.  161;  State  v.  Stein, 
13  Neb.  529,  14  N.  W.  481;  People  v.  Adam. 
3  Mich.  428;  People  v.  Sackett,  14  Mich.  214; 
State  V.  Ashley,  1  Ark.  279,  613.  In  thr 
Florida  and  Alabama  cases  relied  on.  and 
heretofore  cited,  no  weight  was  given  to  the 
fact  that  two  of  the  writs  found  among  the 
enumerated  writs  were  writs  which  could  be 
Issued  only  In  the  exercise  of  original  Juris- 
diction. Indeed,  In  one  of  these  cases.— 9 
Port.  (Ala.)  383,— this  point  was  not  discussed, 
and  does  not  appear  to  have  been  considered 
by  the  court.  The  language  following  the 
words,  "and  such  other  original  and  remetllal 
write."  was  allowed  to  qualll^  and  restrict 
the  broad  grant  of  power  to  issue  the  speci- 
fied writs  In  all  cases  when  the  effect  of 
such  restriction  was  to  annul  the  grant  of 
power  to  Issue  the  writs  of  quo  warranto  and 
injunction.  In  the  Florida  case,  tbe  opin- 
ion first  construes  the  constitution,  without 
considering  this  point,  and  then  gravely  as- 
sorts that  the  fact  that  these  tvro  writs  cm- 
not  be  used  except  In  the  exercise  of  original 
jurisdiction  cannot  be  allowed  to  affect  the 
Interpretation  built  up  by  Ignoring  in  tbe 
first  instance  this  significant  point.  Tbe 
fallacy  of  such  reasoning  requires  no  expo- 
sure. It  was  Illogicai  to  reach  any  conclu- 
sion as  to  the  meaning  of  the  constitutlAial 
provisions  involved  In  those  eiis-'s,  without 
giving  due  weight  to  the  fact  that  writs  were 
speclfled  which  could  never  be  issued  in  aid 
of  apiMilate  jurisdiction  or  of  superintending 
control  over  Inferiw  courts. 

Having  concluded  that  we  have  authority 
to  issue  the  writs  particolariy  specified  in  the 
constitution  In  the  exercise  of  original  jurio 
diction,  it  remains  to  be  determined  wbetbei 
that  authority  is  as  broad  as  the  language  ol 
the  section  of  tbe  constitution,  standlng^  b> 
Itself,  and  aJ^stracted  from  the  character  ol 
the  tribunal  on  whtcb  the  power  Is  conferred 
would  seem  to  warrant.  We  think  not.  Thf 
constitutioa  vests  1^^^^|]^  oonrt  thi 


N.  D.) 


STATE  «.  ARCHIBALD. 


28& 


power  to  issue  these  sure  witts.  In  most 
cflSfiB,  applteatltm  to  tbat  court  for  the  xem- 
edles  obtained  1^  these  wslts  alPords  ample 
redress  to  tiie  suitor.  It  cannot  be  that  it 
was  deelgned  to  confer  upon  this  court  con- 
current jnrtedlctlra  with  the  district  court,  in 
all  such  cases,  aspeclally  violent  and  unwar- 
ranted la  such  an  assumption  when  the  nature 
of  this  court,  and  the  object  ol  its  creatlrai, 
are  considered.  This  Is  not  a  toram  for  the 
Utlgatlcm  of  private  rlghte  In  the  first  in- 
stance. The  suitor  comes  here  for  final  Judg- 
ment, but  only  after  he  has  appealed  for  re- 
dress to  inferior  courts.  There  must,  there- 
fore, be  another  claai  of  controversies  in 
which  the  Judgment  of  this  court  may  be  In- 
Toked  directly,  and  without  the  deh^  of  pre- 
Tiooa  trial  In  some  Infolor  tribunal.  Tbe 
nature  of  these  specified  writs  (/at,  at  least,  of 
all  of  them  save  injmictlco),  which  this  court 
is  commanded  to  Issue  In  the  exerdse  of  that 
fuiglnal  Jnrlsfictlai,  makes  clear  the  scope  of 
that  power.  They  are,  with  the  single  ex- 
ceptltm  of  the  writ  of  tajnncthm,  prtfogatlva 
writs.  The  writ  of  injunction,  since  the  pio- 
neer opinion  of  Chief  Justice  Byan  In  Attor- 
ney General  r.  Chicago  &  N.  W.  R.  Co.,  86 
Wis.  Sil-S20,  has  bec(»ne  a  quasi  prerog- 
atlve  writ  Originally,  these  writs  were  Is- 
sued tor  jfferogatiTe  purposes  stdely.  But 
tb^  have  come  to  be  used  for  private,  as  well 
as  for  public,  purposes;  tiw  sovereign  power, 
through  Its  prc^wr  representative,  consenting 
to  such  use.  Indeed,  they  are  now  writs  of 
right,  l^^  the  great  weight  of  modem  anthor- 
ity.  It  voy  little  oonoems  the  sovertign  peo- 
ple which  of  two  candidates  for  the  office  of 
constable  shall  hold  the  office.  The  litiga- 
tion, to  cany  on  which  the  state  lends  its  pre- 
rogative writ  of  quo  wananto,  Is  often  jnac- 
ticaUy  mly  a  strife  Iwtveen  two  dtlsens  for 
the  honors  and  emoluments  of  office.  Shall 
such  controversiM  occiq^  the  time  of  this 
court,  when  the  district  court  Is  competent  to 
grant  fall  rell^?  When  used  for  such  pur- 
pose, or  for  any  other  private  end,  the  writs 
named  In  the  constitution  cease  to  be  in  reality 
IwerogatlTe  writs,  although  such  In  fwm  and 
name.  They  become  asdmllated  to  tbe  ordl- 
nary  process  by  which  Inferior  courts  acquire 
Jurisdiction  of  parties  In  private  controrersics. 
So  commui  has  becnne  fba  resort  to  one  of 
these  writs— quo  waxranto— In  the  Interests  of 
prMto  snltoi^  tint  in  many  Jurisdictions  a 
civil  acttott  has  been  substltated  for,  m  given 
as  cumulative  to,  the  remedy  by  that  writ 
Finding  that  these  writs  are  put  to  both  pri- 
vate and  public  uses,  and  that  Jurisdiction  to 
Issue  them  is  conferred  upon  the  district  court 
in  all  cases,  to  what  can  the  grant  of  power 
to  the  supreme  court,  to  Issue  them,  refer,  ex- 
cept to  their  Issue  In  Ihose  cases  in  which  the 
proogatlveB  of  the  sover^gn  power  are  di- 
rectly, and  in  some  public  and  In^rtant  re- 
spect, involved,  or  the  liberty  of  the  dtizen 
is  at  stake?  If  not,  then  we  have  omcurrent 
Jurisdiction  with  the  district  court  to  issue 
these  writa  In  all  cases;  and  In  reaching  such 


a  conclndoii,  we  win  be  forced  to  wt^  tiiat 
the  Judiciary  committee  of  the  constitutional 
convention,  from  whose  hand  came,  without 
change  In  the  convention,  these  sections  as 
finally  adopted,  Intended  that  this  court,  char- 
ged with  higher  duties,  and  vested  with  high- 
er Jmisdlction,  should  yet  determine  in  the 
first  Instance  the  claims  of  every  suitor  to  ev- 
ery office,  however  local  and  insignificant; 
should  nevertheless  command.  In  the  exercise 
of  orif^nal  Jurisdiction,  the  perfwmance  of 
ev^  duty,  however  trifling  and  unimportant 
to  the  Btate,— with  another  court,  of  compe- 
tent Jurisdlcthm  to  administa'  such  relief,  al- 
ways offea,  and  In  which  such  causes  are  uni- 
formly litigated.  We  do  not  bdieve  that  that 
committee^  at  whose  head  was  tme  of  .the 
formost  lawyers  of  the  territory,  oitertained 
the  thought  of  distracting  the  attrattlon  of 
this  court  with  the  wlghDal  cognizance  of 
these  private  controversies,  which  can  be  bet- 
ter tried  in  an  hif  erlor  tribunal,  knowing  the 
impOTtance  of  an  undbiturbed  devotion  to  the 
Important  duties  devolving  tq>on  the  court  of 
last  resort  in  the  decWon  of  appeals.  An  in- 
takx  court  having  been  invested  by  the  con- 
stltuthm  with  full  and  ample  Juriadictian  of 
these  write  in  all  cases,  we  are  dear  that  the 
othervrise  broad  and  compr^enslve  import  of 
the  words  conferring  original  Jurisdiction  en 
this  court  must  be  limited,  by  the  rank  of 
this  court  in  the  Judldary  of  the  state,  and 
the  character  of  the  other  powers  vested  in 
the  court  so  that  Ite  original  Jurisdiction  shall 
compoit  with  Its  dignity  and  Ite  high  place 
among  the  tribunals  of  the  commonwealth; 
and  thus  haxmony  of  pow«s  will  be  preserved, 
the  classes  at  Jurisdiction  cunfwred  upon  Itr- 
appdlat^  superintending,  and  original— all, 
under  BUtdi  conatmctlon,  having  for  their 
objeete  exalted  duties,  tbe  final  review  of  the 
Judgmente  <tf  Inferior  courts,  and  the  control 
of  their  actiwis,  and  the  guarding  and  conserv- 
ing of  the  great  Intereste  and  prerogatives  of 
the  sovwelgn  people,  and  ot  the  llber^  of  the 
citizen,  1^  original,  prompt,  and  final  action. 
This  court  will  then  be  symmetrical  in  Ite  Juris- 
diction. Ite  powers  will  then  be  homogeneous, 
all  partaking  of  Ite  high  and  soveidgn  charac- 
ter, and  not  a  heterogeneous  mixture  at  the 
Jurisdiction  of  a  supreme  court  with  some  of 
the  Jurisdiction  which  is  uniformly  vested  in 
Inferior  courte.  The  Importent  duties  ot  this 
court  will  be  best  discharged,  the  main  ob- 
ject ffC  ite  creation  will  be  the  most  regarded 
and  most  surely  accomi^hed,  when  it  gives 
to  these  higher  tmste  ite  whole  energies  and 
powers,  undistntcted  by  a  multitude  of  suit- 
ors invoking  Ite  Justice  in  private  controver- 
sies which  inferior  courte  can  better  hear  and 
detomlne. 

As  we  said  before,  all  these  writs,  except 
that  of  injunction,  were  once  exclusively  pre- 
rogative writs.  They  were  the  voice  of  the 
sovereign  commanding  to  Justice,  where  or- 
dinary Judicial  proceedings  afforded  no  rem- 
edy. The  king,  as  the  fountain  of  all  Jus- 
tice, in  the  exigencies  of  UQportant  put^c 
questions.  exerete^giJ^  Jus- 
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tloe  the  Inae  of  astraordlnary  write,  thus 
bringing  for  decision  Bach  nuittera  before  tbe 
king's  beach,— tbe  court  wblch  repreaentad 
the  soTereIgn  power  In  the  kingdom,  as  our 
oupreme  court  repreBents  tliat  power  In  the 
state.  Tbe  pbilosopby  of  that  system  was 
the  wisdom  of  having  great  questions,  touch- 
ing the  Important  interests  of  the  people  as 
a  nation,  adjudicated  In  the  higher  court  in 
the  first  instance.  While  these  writs  were 
pur^  prerogative  writs,  while  they  w«e 
uobnown  bi  private  lltlgatlous,  it  was  entirely 
fit  that  only  the  higher  tribunal  should  have 
Jurisdiction  to  Isane  them;  trat  when  they 
came  to  be  nsed  for  the  purpose  of  bringing 
private  oontroversieB  into  court,  it  was  tiiea 
proper— nay,  necessary— that  inferior  courts, 
of  original  Jurisdiction  as  to  ordinary  pro- 
ceedings, should  be  vested  with  power  to  em- 
ploy them.  It  is  with  this  view  that  Jui^ 
diction  of  them  Is  given  to  the  district  court, 
although  that  court  doabtless  has  power  to 
issue  them  in  the  other  class  of  cases;  the 
sovereign  people  having  the  choice  of  the 
tribunal  in  which  they  will  proceed.  Yet 
there  remains  tbe  same  reason  as  before  for 
Jurisdiction  in  the  higher  court  to  issne  them 
In  cases  affecting  the  great  Interests  of  the 
state  or  the  liberty  of  the  citizen.  It  was  In 
ccwtlnuatlou  of  this  old  policy  that  tbe  con- 
stitution was  so  drafted  as  to  give  this  court 
power  to  Issue  the  specified  writs.  And  It  is 
Aqnally  true  that  It  was  not  to  Initiate  any 
change  In  that  policy  tiiat  this  power  was 
conferred.  As  prerogative  writs  Issned  for 
prerogative  purposes  only,  the  highest  trt- 
t>nnal  has,  and  rtiould  have.  Jurisdiction  to 
employ  them.  As  the  means  of  histltutlBg 
private  litigations,  the  Inferior  court  of  orig- 
inal Jurisdiction  has,  and  should  have,  exclu- 
sive power  to  use  them.  Bays  the  court.  In 
Attorney  General  v.  Chicago  &  N.  W.  R.  Co., 
35  Wis.  425,  at  page  521:  "The  same  writs 
are  granted  to  those  [circuit]  courts  a>  to 
this.  It  is  impoEsible  for  a  lawyer  to  mip- 
pose  that  they  are  granted  in  the  same  sense, 
and  with  tbe  same  measure  of  Jurisdiction, 
to  this  court  as  to  those.  Such  a  proposition 
would  shock  the  legal  soDse  of  any  profes- 
sional man.  And  the  distinction  is  to  be 
looked  for,  and  Is  readily  found.  In  the  gen- 
eral constitutions  and  functions  of  those 
courts  and  of  this."  We  have  had  less  diffi- 
culty In  reaching  this  conclusion,  becatme 
similar  grants  of  Jurisdiction  had  been  thus 
construed  at  the  time  our  constitution  was 
framed;  and  It  was  undoubtedly  in  view  of 
this  almost  uniform  construction  that  the  or- 
ganic law  was  drawn.  The  cases  sustaining 
our  views  as  to  the  scope  of  our  original  Ju- 
risdiction are  Attorney  General  v.  City  of 
Eau  Claire,  37  Wis.  400-446;  Attorney  Gen- 
eral V.  Chicago  &  N.  W.  R.  Co.,  35  Wis.  425- 
522;  State  v.  Baker,  38  Wis.  79;  Wheeler  v. 
IiTlgatlon  CO.,  9  Colo.  248.  11  Pac.  103;  State 
v.  St.  Crolx  Boom  Corp.  (Wis.)  1»  N.  W.  390; 
State  V.  Ashley,  1  Ark.  809. 
It  is  Impowible  to  define  with  precision  the 


boundariee  of  thto  Jnriadtetlos;  but  the  gm- 
eral  outlines  have  been  marked  to  our  sat- 
isfaction In  Attorney  Qeneral  v.  City  of  Eau 
Claire,  37  Wis.  400.  We  quote  with  approval 
the  views  there  expressed:  "It  is  not  enough, 
to  put  hi  motion  the  wlglnal  Joriedlctlon  of 
this  court  that  the  qnestlOD  is  pubUd  Juris; 
It  should  be  a  question  quod  ad  statum  rei- 
publicoe  perdnet-one  'affecting  the  sover- 
eignty of  the  state,  Its  franchises,  or  pre- 
rogatives, or  the  liberties  of  its  people.'  At- 
torney General  v.  Chicago  &  N.  W.  R.  Co., 
35  Wis.  425.  It  wae  repeated  in  that  case, 
as  It  had  been  held  in  Attorney  General  v. 
Blossom,  1  Wis.  817,  that  this  court  takes 
the  prerogative  writs  for  prerogative  Juris- 
diction, with  power  to  put  them  to  only  pre- 
rogative nses  proper.  Prerogative  writs  of- 
ten go  in  aid  of  private  right  or  of  local 
public  right  But  the  origlool  Jurisdiction  of 
this  court  Is  not  only  limited  to  the  preroga- 
tive writs,  but  it  Is  confined  to  prerogative 
causes.  *  •  «  And  though  the  question  did 
not  arise  in  the  case,  it  la  qnlte  evident  from 
all  that  has  any  bearing  on  it  In  Attorney 
General  v.  Chicago  &  N.  W.  R.  Oo.  that  to 
brln;;  a  case  properly  within  the  original  Ju- 
risdiction of  that  court  it  should  involve  In 
some  way  the  general  Interest  of  the  state 
at  large.  It  Is  very  true  that  the  whole  state 
has  an  Interest  In  the  good  administration  of 
every  mimicipaltty;  so  it  has  in  the  welldo- 
ing of  every  cltisen.  Oases  may  arise,  to  ap- 
ply tbe  words  of  Stow,  C.  J.,  'geographically 
local,  politically  not  local;  Jocal  in  conditions, 
but  directly  affecting  tbe  state  at  large.' 
Cases  may  occur  in  which  the  good  govern- 
meut  of  a  public  eorpwatlon,  or  the  proper 
exercise  of  the  franchise  of  a  private  corpora- 
tion, or  the  security  of  an  Individual,  may 
concern  the  prerogative  of  the  state.  The 
state  lends  the  aid  of  its  prerogative  write 
to  public  and  private  corporations,  and  to  citi- 
zens, in  all  proper  eaaea  But  It  wonld  be 
straining  and  distorting  the  notion  of  pre- 
rogative Jurisdiction  to  apply  it  to  every  case 
of  personal,  corporate,  or  local  right,  where  a 
prerogative  writ  happras  to  afford  an  appro- 
priate remedy.  To  warrant  the  assertion  of 
original  Jurltidlction  here,  the  interest  of  the 
state  should  be  primary  and  proximate,  not 
indirect  or  remote;  peculiar  perhaps  to  some 
subdivision  of  the  state,  but  affecting  the 
state  at  large.  In  some  of  Its  prerogatives; 
raising  a  contingency  requiring  tbe  interposi- 
tion of  this  court  to  preserve  tho  prerogatives 
and  franchises  of  the  state.  In  its  sovereign 
character;  this  ooort  Judging  of  the  con- 
tingency, in  each  caee,  for  Itself.  For  aU 
else,  though  rnielog  questions  publid  Juris, 
ordinary  remedies  and  ordinary  Jurisdictions 
are  Inadequate.  And  only  when,  for  some  pe- 
culiar cause,  these  are  Inadequate,  will  the 
orlK'Q&l  Jurladlctlon  of  this  court  be  exoxzieed 
for  protection  of  merely  private  or  merely 
IqCbX  T^hts."  See,  also,  pages  445,  446,  of 
opinion.  We  further  quote  with  approv- 
iBBsuBge  9t  the  coozt  In  Wheeler  r. 
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Irrigation  Co..  9  Colo.  248,  11  Pac.  106:  "We 
are  clearly  of  the  opinion  that  original  Jurls- 
dic-tfuQ  should  be  here  entraisined  only  In 
cattes  InToWlng  questl<His  publlcl  Jurla,  and 
that  the  writs  for  this  court  should,  In  gen- 
eral, be  put  only  to  prerogatire  uses.  But 
these  writs  are  frequently  Invoked  primarily 
for  the  enforcement  of  private  rights,  while 
the  proceedings  may  also  affect  questions  ot 
public  Interest.  The  language  used,  and  the 
general  policy  Indicated,  by  the  various  pro- 
vistnns  of  our  constitution  relating  to  the  Ju- 
dicial department,  construed  in  pari  materia, 
as  ihey  should  be,  indicate  that  it  was  not 
the  intention  to  have  the  supreme  court  en- 
tertain original  jurisdiction  over  controver- 
sies of  the  kind  last  above  mentiMied;  that, 
even  though  qoestioss  publlcl  juris  might  be 
indirectly  or  remotely  Involved,  such  cases 
were  In  general  to  be  here  ccoKsidered  only  In 
the  exercise  of  appeUate  Jurisdietloin.  •  «  * 
We  b^eve  that  origloal  jurisdiction  of  the 
writs  mentioned,  »cept  in  cases  presentiog 
some  special  or  peculiar  exigency,  should 
not  be  here  assumed,  save  whei-e  the  Interest 
of  the  state  at  large  is  directly  Involved, 
where  Its  soveretffaty  Is  violated,  or  the  lib- 
erty of  its  cltlseuB  menaced,  where  the 
mmrpation  or  the  Illegal  use  of  Its  preroga- 
tives or  franchises  Is  the  principal,  and  not  a 
coUftteral,  ^uestton."  This  court.  In  State  r. 
N'elsOB  Co.,  1  N.  D.  8(i  45  N.  W.  83,  cited 
these  cases  wkh  approval,  and  declared  tlntt, 
"when  the  Information  nalces  oat  a  prbue 
fade  case,  tbe  writ  will  issue  only  In  eases 
publlcl  Juris  and  those  affecting  the  sover- 
eignty of  the  state,  its  franchises  and  pre- 
rogatives, or  the  Uberties  of  the  people." 


Tested  by  the  rale  reoognised  and  declared  /^We  now  cotue  to  the  merits  of  the  case. 

th€  \  That  tlK  board  of  trustees  of  the  asylum 


by  this  eeurt,  we  have  concluded  that 
case  Is  one  caUlng  Cor  the  exercise  of  oar 
•original  Jnrlsdictioa.  While  the  contest  Is 
nominally  betwem  two  IndivMuais  claiming 
the  oOce  of  BtverintMident  of  the  state  a^- 
lum,  the  real  question  involved  is  wheth- 
-er  a  state  board— the  board  at  trustees  of 
tbe  aaylnm— shall  be  allowed  to  exercise  that 
portion  of  the  sovereignty  of  the  state  vest- 
ed in  it  by  the  statute  giving  the  beard  Qte 
general  management  and  control  of  this  state 
institution,  and  the  power  to  remove  at  any 
time  the  superintendent,  and  appoint  a  new 
superintendent  In  his  place.  Rev.  Codes,  S 
-902.  This  institution  receives  a  large  appro- 
priation of  state  funds,  and  is  i^ced  by  the 
legislature  under  the  control  of  a  board  of 
trustees.  It  certainly  coneems  the  sover- 
elgnty  of  the  state,  not  remotely  and  in  a 
trifling  particular,  but  directly  and  in  a  very 
impoiiant  sense,  whether  one  citizen  shall 
defy  the  sovereignty  of  the  people,  and,  by 
retaining  Us  ottkce  of  superintendent  after  ve- 
nioval,  usurp  to  that  extent  the  control  of  a 
great  and  expensive  state  Institution. '  This 
court  does  not  give  relief  In  this  case  out  ef 
Auy  oonslderatiMi  for  the  private  rights  of 
the  relator,  but  solely  to  uphold  the  sover- 
■elgnty  0f  the  state  against  a  direct  attack 
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upon  it  In  a  matter  of  great  public  Impor^ 
tance.  The  fact  that  the  attorney  general 
has  declined  in  this  proceeding  to  represent 
the  relator,  to  appear  for  the  board  or  the 
state,  is  not  decisive  against  our  jurisdiction. 
It  win  not  Infrequently  haiip^  that  such  of- 
ficer will  be  of  opinion  that  the  law  Is  wltb 
the  defendant,  and  will  thwefore  be  onwill- 
Ing  to  Initiate  proceedings  against  him. 
While  It  Is  tbe  proper  practice,  as  we  said  In 
State  V.  Nelson  Co.,  for  the  attorney  general 
to  make  tbe  application  for  tbe  writ,  yet, 
when  it  appears  that  be  has  declined  to  make 
appllcatton  for  It,  we  wUi  not  refuse  to  ex- 
ercise our  jurisdiction,  Imt  will  protect  tbe 
public  Interests  by  patting  forth  all  the  pow- 
ers with  which  the  people  have  invested  this 
tribunal.  In  many  cases  tbe  court  has  taken 
Jurisdiction  although  tbe  attorney  general  has 
uot  applied  for  the  writ,  and  in  some  of  tbe 
cases  he  has  actually  reproBented  the  de- 
ffmse.  People  v.  State  Auditors,  Hi  Mich. 
422,  42»,  4  N.  W.  274;  State  v.  Frazler  (Neb.) 
44  N.  W.  471;  State  v.  Cunningham  (Wis.) 
53  N.  W.  35-52;  State  v.  Doyle,  40  Wis.  175; 
State  V.  Hewitt,  3  8.  D.  187,  52  N.  W.  875. 
In  tbe  case  at  bar,  tbe  majority  of  tbe  board 
of  trustees— the  majority  which  removed  Dr. 
Archibald  and  appointed  Dr.  Moore-appear 
by  counsel,  and  urge  this  court  to  sustain 
them  In  tbelr  exercise  of  the  sovereign  power 
of  the  siate  confemsd  upon  the  ttoerd  of  trus- 
tees, of  which  they  form  tbe  majority,  and 
therefore  the  cootrolling  element.  Under  the 
peci*iar  cireumstaiKes  of  this  case,  we  have 
no  hesitation  In  holding  tliat  tbe  refusal  of 
tbe  attorney  ge»eral  to  a^^T  'oi*  tbe  writ 
affords  no  reason  for  our  decllDlng  to  issue  it. 


had  iMwer  to  remsve  the  superifltendeat. 
Dr.  Archibald,  without  cause,  without  no- 
tice, sod  in  the  exercise  of  their  owu  un- 
fettered and  unreviewable  discretion,  caa- 
aot  admit  of  doubt,  unless  there  is  soaae- 
ttkiag  in  tbe  by-laws  to  be  hereafter  referred 
.to  wUch  interferes  with  that  power.  They 
were  given  the  power  of  appointment,  and 
no  term  of  office  was  fixed.  Uev.  Codes,  9 
002.  In  such  a  case,  the  rule  Is,  and  on 
principle  must  he,  that  the  power  of  arbi- 
trary removal  Is  vested  Id  tbe  person  or 
board  vested  with  the  awointlng  power,  aa 
incidental  to  the  power  of  appointment,  un- 
less tbe  law  places  a  llmltarion  on  such 
power.  Mechem,  Pub.  Off.  f  M5;  Ttuoop, 
Pub.  OfC.  H  3^1-SOl;  Ex  parte  Ueoueo.  13 
Pet  230;  People  v.  Itobb,  136  N.  Y.  180,  27 
N.  E.  2^7;  MUes  T.  Stevenson  (Md.)  30  AU. 
616-646;  Lease  v.  Fjeebora  (Kan.  Sup.)  85 
Pa£.  817;  People  v.  Fire  Com'rs  of  Xew 
tork,  78  N.  Y.  441;  People  v.  Shear  (Cal.) 
15  Pac.  92;  Newsom  v.  Cocke.  44  Miss.  352; 
State  V.  City  of  SL  Louis  (Ma  8up.»  1  8.  W. 
757,  758;  People  v.  HiU,  7  Gal.  »7;  Smith 
V.  Brown,  50  Cal.  672.  It  is  c<mtended,  bow- 
ever,  tbat,  tbe  board  of  trustees  having  ap- 
pointed Dr.  Axcbibald  tor  the.  tern  of  one 
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year,  which  had  not  expired  at  the  time 
the  board  aasnmed  to  remoTe  him,  and  hav- 
ing adopted  certain  by-laws.  It  was  power- 
less to  remove  him,  except  for  cause,  and 
after  due  notice  to  him,  and  an  opportunity 
on  his  part  to  be  heard  with  regard  to  the 
truth  of  the  charges  preferred  against  him. 
The  by-laws  were  passed  In  1885  by  a  board 
composed  of  p&wma  different  from  the  pres- 
ent board.  There  are  two  which  it  is  claim- 
ed are  material  to  this  case.  They  are  as 
follows:  "Charges  against  (^cers  of  the 
Instltotlon  must  be  sutmiltted  in  writing, 
and  a  copy  thereof  shiUl  be  furnished  to  the 
officers  against  whom  the  charge  Is  made 
at  least  one  month  before  it  is  acted  upon." 
"The  fluperintoident,  assistant  physicians, 
steward,  and  matron  shall  reside  In  the  hos- 
pital, and  devote  themselves  entirely  to  Its 
Interests,  and  be  subject  to  removal,  for 
good  and  sufllclmt  cause,  at  the  pleasure  of' 
the  hoard  of  trustees,  and  «hall  be  known 
as  the  'resident  officeni*  of  the  taospltaL" 
These  by-laws  are  to  be  construed  In  the 
light  of  the  power  of  removal  vested  in  the 
board.  That  power  was  absolute.  To  show 
that  the  board  Intended  to  strip  itself  of  any 
portion  of  this  power,  explicit  language  to 
that  effect  should  be  pointed  out.  So  far 
from  there  being  anything  In  the  words 
used  to  evince  a  purpose  to  dtvest  itself  of 
its  discretiM)  as  to  the  sulBclency  and  exist- 
ence of  the  caiue  f<w  removal,  the  by-laws 
In  terms  declare  that  the  superintendent 
shall  be  subject  to  removal  for  good  and 
sufficient  cause  "at  the  pleasure  of  the 
board."  They  are  to  Judge,  finally,  of  the 
whole  matter.  Certainly,  they  did  not,  by 
this  language,  confer  upon  the  courts  the 
power  to  inquire  into  the  sufficiency  or  ex- 
istence of  any  cause  for  removal.  They  left 
the  power  m  broad  as  they  found  It.  Nor 
could  they  do  otherwise.  The  by-laws 
which  they  are  authorised  to  pass  must  not 
be  repugnant  to  the  laws  of  the  state.  The 
Statute  by  necessary  Imx»Ucatlon  confers  up* 
on  the  board  unlimited  power  of  removal. 
This  manifests  the  legislative  policy  with 
respect  to  tills  particular  office.  That  stat- 
ute cannot  be  aiiunlled.  neither  can  such 
policy  be  overthrown,  by  a  by-law  passed 
by  the  mere  creature  of  the  l^Islature. 
The  people,  under  such  legislation,  have  a 
right  to  demand  thai;  whenever  the  board 
shall  deem  It  for  the  public  interests  to  re- 
move the  superintendent,  its  power  of  re- 
moval shall  be  the  absolute  power  vested 
In  it  by  the  legislature,  and  shall  not  be 
fettered  by  any  restriction  whatever.  This 
power  is  delegated  to  the  board  for  the 
public  good,  and  the  people  cannot  be  preju- 
diced hy  limitations  of  that  power  to  which 
the}'  have  not  consented,  and  which  they 
have  not  authorized  the  Iraard  to  impose.  If 
the  board  may  lawfully  fix  a  term  of  one 
year,  it  may  likewise  give  the  Incumbent  a 
life  tenure.  If  It  can,  with  1^1  effect,  de- 
clare that  the  superintendent  can  be  re. 


moved  for  girad  and  sufficient  cause,  It  may 
narrow  the  ground  of  removal  to  a  particu- 
lar case,  aud  thus  place  this  porUon  of  the 
discretion  vested  In  the  board  for  the  pub- 
Ik;  welfare  beyond  the  posslUllty  of  exer- 
cise by  succeeding  boards  for  years  to  come. 
Thenctforth  the  board  of  trastees  would, 
tot  a  season,  be  shmi  ot  the  spedfled  power 
of  appolntiucnt,  of  the  Incidental  power  of 
removal,  and  to  this  extent  of  the  power  of 
general  control  and  management  granted  to 
it  by  the  statute.  Even  if  the  I^-laws  in 
queation  were  explicit  In  their  limitation  of 
the  power  of  the  board,  we  would  be  com- 
pelled, fw  the  reasons  set  forth,  to  treat 
them  as  without  effect  The  authorities  are 
unanimous  In  support  of  this  view.  State 
T.  Lane  (N.  J.  Sup.)  21  Aa  302;  City  of 
Newark  t.  Stout  (N.  J.  Sup.)  18  Ati.  M3; 
Williams  V.  City  of  Gloucester  (Mass.)  19  N. 
B.  348;  Hlgglna  v.  Cole  (Cal.)  34  Pac.  678; 
Carter  v.  City  of  I>urango  (Colo.  Sup.)  *Z7 
Pac.  lOGS;  State  v.  Johnson  (Mo.  Sup.)  27 
8.  W.  300;  Weldman  t.  Board  of  Education 
(Sup.)  7  N.  Y.  Supp.  aoO.  We  have  not 
deemed  it  necessary  to  pass  on  the  point 
whether  these  by-laws  were  legally  repealed 
before  Dr.  Archibald  was  removed. 

It  is  urged  that  the  office  of  auperlnten- 
dmt  comes  within  the  provlstons  of  section 
107  of  the  constitution.  Thla  may  be  cc»i- 
ceded  without  at  all  affecting  the  absolute 
power  of  removal  vested  in  the  board  by  the 
statute.  Tlie  constitution  does  not  declare 
that  the  officers  therein  referred  to  cannot 
be  removed  in  auy  other  way.  It  merely 
provides  that  for  certain  causes  they  may 
1>e  removed  In  such  manner  as  the  le^a- 
laturc  shall  prescribe.  But  they  may  be  re- 
moved for  other  eausoi,  too,  or  without 
cause,  if  the  legislature  so  declares,  provid- 
ed they  are  officers  whose  offices  are  created 
by  statute.  The  legislature  created  the  of- 
fice of  superintendent  of  the  State  Hospital 
tat  the  Insane,  and  have,  by  an  Implication 
as  strong  aa  an  express  declaration  to  that 
effect,  conferred  upon  the  board  of  trustees 
the  absolute,  unreviewable  power  of  remov- 
al at  any  tlma.  Section  107  of  the  constitu- 
tion has  not  taken  away  or  Impaired  the 
power  of  the  legislature  to  provide  that 
any  officer  whose  office  Is  created  by  the 
l^slature  shall  hold  his  office,  not  for  any 
fixed  term,  but  during  the  pleasure  of  tho 
board  or  officer  appointing  him. 

It  Is  mfted  that  the  board  did  not.  In  ftict, 
remove  Dr.  Archllnlil.  or  at^wlnt  Dr.  Moore 
In  his  place.  This  contention  rests  upon  an 
alleged  irregularity  In  the  proceedings  of  the 
board  In  assuming  to  make  snch  removal  and 
appointment.  The  motion  to  remove  Dr. 
Archibald  having  been  made  and  seconded, 
the  president  of  the  board,  who  appears  to 
jiave  acted  as  chairman  of  the  meeting,  re- 
fused to  put  the  motion,  on  the  ground  of 
.tfi  Illegality.  Thereupon  the  motion  was  put 
'  ^  the  member  of  the  board  who  made  It, 
votes  were  cast  In  its  favor;  there 
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being  no  oppoBlng  rotes,  owing  to  tbe  refnsal 
of  tbe  two  other  trnstees  (one  of  them  being 
the  preoidenQ  to  rote.  Tbe  Eame  proceed- 
ings were  bad  od  tbe  appointment  of  Dr. 
Moore.  It  IB,  perbapa,  tme  that  thla  presenta 
a  case  of  a  failure  to  purane  the  practice 
wbicta  ordinarily  obtains  when  persons  gath- 
ered together  as  a  body  are  acting  aa  a  body. 
Bnt  it  cannot  be  said  that  every  Tlolatlon  of 
parUamentaiy  usage  will  annul  the  action  of 
the  body  guilty  of  such  Irregularity.  The 
course  of  procedure  rests  largely  with  the 
discretion  of  the  majority,  provided  the 
course  ad<^ited  affords  a  reasonable  goannty 
that  tbe  aense  of  the  bddy  on  the  particular 
measure  before  It  has  been  fairly  taken.  In 
large  bodies  slight  deflations  from  establish* 
ed  practice  might  be  fatal,  because,  In  such 
bodies,  the  confusion  consequent  on  depar- 
ture  from  settled  modes  ot  transacting  bust- 
ness  may  seriously  Impair  or  utteriy  destroy 
the  rights  of  the  minority  to  be  heard  in  ar- 
gument, to  tbe  end  that  they  may  convert  an 
adverse  majwity  Into  a  minority.  Bnt,  in 
smaller  bodies,— ene,  for  instance,  composed 
of  fire  members,  sitting  around  tbe  aame 
taUe,  each  under  tbe  eye  and  within  reach  of 
tbe  ytAce  al  every  other  member,— a.  strict  ob- 
servance of  all  the  formalities  prescribed  by 
parliam^taiy  usages  Is  not  necessary.  Tbe 
question  for  the  court  in  such  cases  Is  wheth- 
er, in  view  of  the  Mse  of  tbe  body,  tlie  ^o- 
ceedings  wbtdi  were  bad  resulting  In  the 
adoption  of  the  motion  before  the  body  af- 
find  a  guaranty  that  the  sense  of  tbst  body 
was  fairly  taken  on  that  ]>artlcnlar  motion. 
Tested  by  this  rule,  we  have  no  difficulty  in 
reaching  the  conchision  that  the  resolution 
rHDOving  Dr.  Archibald  was  legally  adt^ted. 
Tbe  only  Irr^nilarity  in  the  proceedings  was 
ia  the  refnsal  (tf  the  president  of  the  board 
of  tmsteea,  who  assumed  to  act  as  chairman 
of  the  meeting,  to  put  the  motion;  this  being 
done  by  tbe  person  making  the  motion,  on 
sucta  refusal  being  declared  to  the  board. 
The  motion  was  t^nlarly  made  and  duly 
seconded.  The  two  memben  of  the  board 
(4)posed  to  it  expressed  no  d»lre  to  be  heard 
in  oppoaitlon  to  it.  Whether  the  chairman 
«■  another  should  put  it  before  the  board  to 
be  voted  on  was  a  mere  matter  of  form.  Had 
the  cbaiiman  put  the  motion,  the  result 
would  have  been  Ibe  same.  Certainly,  the 
ebairman  of  a  meeting  cannot  pai-alyse  the 
action  of  the  ma^rity  by  a  refusal  to  dis- 
charge the  functions  of  hts  office.  It  would 
be  a  monstrous  doctrine  that  one  man  In  a 
body  of  several  hundred  could  stop  all  busi- 
neas  until  some  court  (and  the  power  ot  a 
court  to  Interfere  Is  doubtful)  had  Issued  a 
writ  ct  mandamus  to  compel  action  on  his 
part,  each  refnsal  being  followed  by  the  im- 
potence of  tbe  majority  until  some  tribunal 
should  come  to  their  aid.  When  the  chalr^ 
man  of  the  meeting  refused  to  put  the  mo- 
tion to  remove  I>r.  Arcbibeld,  all  that  was 
left  for  the  majority  to  do.  If  they  were  not 
to  be  thwarted  In  their  purpose,  was  to  have 


some  one  of  their  number  put  the  motion, 
and  call  tor  the  vote  upon  it.  This  was  done, 
and  these  Is  no  pretense  that  it  worked  any 
injury  to  the  minority,  or  that  It  deprived 
them  ot  any  of  thtir  righto  aa  members  of 
the  board.  And  it  is  obvious  that  tbe  stune 
result  would  have  been  reached  bad  the 
chairman  himself  put  the  motion,  as  It  was 
his  duty  to  do.  He  undoubtedly-  acted  In 
good  falUi,  believing  that,  at  that  time.  Dr. 
Archibald  could  not  be  removed.  Bnt  it  Is 
dear  that  whether  such  removal  could  then 
be  made  was  a  question  of  Ifiw,  to  be  decided 
by  the  courts,  and  not  by  a  single  member 
of  the  board.  Aa  well  might  tbe  speaker  of 
a  legislative  assembly  refuse  to  put  tbe  ques- 
tion and  call  for  the  vote  on  the  passage  of 
a  law  because  he  deemed  It  unconstltutionaL 
It  was  tbe  duty  of  tbe  chairman  to  allow  the 
majority  of  the  board  to  take  such  action  as 
they  might  see  fit  to  take.  What  would  be 
tbe  legal  effect  of  that  action  was  purely  a 
Judicial  question,  to  be  decided  In  another 
place,  and  by  a  different  branch  of  the  gov- 
ernment If  the  chairman  had  ruled  that 
the  motion  was  out  of  order,  and  had  tbe 
motion  then  been  put  by  anotbw  without 
any  appeal  from  the  ruling  of  the  chair,  a 
dlffer«it  question  would  have  been  present- 
ed; but.  even  under  such  dreumstances,  we 
would  hesitate  long  before  adjudging  a  vote 
on  the  motion  illegal.  However,  no  anch 
proUem  Is  before  us;  for  the  chairman  mere- 
ly dedared  tbMt  the  pcdnt  was  Illegal,  and 
not  that  it  was  out  of  order.  To  declare  that 
a  motion  violates  law,  and  ther^ore  should 
not  be  voted  on,  la  one  thing.  Such  a  ques- 
tion neither  tbe  chairman  nor  the  majority 
can  pass  upon  with  any  legal  effect  But  to 
rule  that  a  motion  is  out  of  order  la  to  toke 
an  entirety  different  attitude  with  respect  to 
It  It  Is  a  decision  that  some  rule  of  the 
body  or  some  inactice  established  by  par- 
Uamentaiy usage  bas  been  violated.  This 
question  the  chairman  must  decide  In  tbe 
first  instance,  and  above  htm  dts  the  court 
of  final  review,  the  majority  who.  on  an 
appeal  from  the  ruling  of  the  cbalr.  settie 
the  issue  beyond  the  power  of  any  court  to 
change  their  decision.  Tbe  reasoning  on  this 
point  applies  with  equal  force  to  the  ap- 
proval of  the  relator's  bond.  The  chairman 
refused  to  put  tbe  motion  to  approve  the  btmd, 
and  theivupon  It  was  put  by  one  of  the  oth- 
er trustees,  and  was  carried;  three  of  tbe 
trustees  voting  to  approve  the  bond,  and  tbe 
other  two  not  voting  at  all. 
/The  only  question  left  relates  to  tbe  reme- 
dy. Tbe  relator,  having  received  the  ap- 
pointment and  having  qualified,  is  In'a  po- 
sition analogous  to  me  who  holds  a  certifi- 
cate of  election  and  baa  qualified.  Thla  pri- 
ma facie  title  gives  him  tbe  right  to  tbe 
office,  pending  any  luvestlgatirai  as  to  tbe 
Ultimate  tltie;  tbe  defendant  not  being,  as 
to  him,  even  a  de  facto  officer,  but  holding 
the  office  without  so  much  as  a  color  of  title. 
That  It  Is  proper  to  try.  In  mandamus  pro- 
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ceedlngs,  all  questions  relating  to  the  prima 
facie  title  la  not  open  to  debate  Id  this  state, 
since  our  decision  in  Butler  t.  OaUaban,  4 
N.  D.  4S1,  01  N.  W.  1025.  See,  alao,  State  v. 
Jobnatm  (Fla.)  U  South.  SIS;  Gonklln  t. 
Cunnlni^ni  (N.  M.)  3S  Pac.  170;  State  t. 
Common  ConncU  of  City  of  Dulath,  63  Minn. 
2S8,  53  N.  W.  118.  The  defendant  has  been 
removed  from  the  ofBce,  and  he  is  not  In  a 
position  to  contest  the  right  of  the  relator 
to  hold  the  office.  The  state  might  hereafter, 
la  quo  warranto  proceedings,  try  the  ques- 
tion of  the  relator's  eligibility  to  the  office; 
but  a  Judgment  of  ouster  against  him  would 
not  show  that  the  defendant  in  this  proceed- 
ing had  had  any  right  to  the  o&ae  during  the 
relator's  Incumbency.  The  person  who  holds 
the  prima  facie  title  iways  this  court  to  com- 
pel the  one  who  has  nO'  title  whatever  to 
turn  over  to  him  (tiie  former)  tAe  poaeessbHi 
of  the  office,  with  all  its  bookB  and  para- 
phernalia. ^Is  right  to  the  writ  of  manda- 
mtis  under  such  circumstances  Is  absolutely 
clear.  The  peremptory  writ  will  issue  as 
prayed  tor. 

BARTHOLOMEW,  J.  (concurring).  I  cour 
cur  In  the  eonduslons  reached  in  the  opinion 
prepared  by  Justice  CORIjISS.  I  also  con- 
cur in  ail  the  reasoning  of  that  opinion,  ex- 
cept 80  much  thereof  a*  pertains-  to  tiie  orig- 
inal Jurlsdictloa  oi  this  court  .On  that  point 
I  rest  my  ctmcuirence  solely  npou  the  iiiile 
of  stare  decisis.  Six  years  ago,  and  a-  ve^ 
few  montha  after  the  adoption  of  onr  con- 
Btttution*.  this  court  held,  In.  State  v.  Nelson 
Co..  1  N..  V>t.  88..  45  N.  W.  38,  that  It  had- 
original  Jurisdiction  in  cases  of  this  charac- 
ter. That  decision  has  been  repeatedly  act- 
ed Tipm  since- that  time,  and  has  been  adopt- 
ed by  the  legislature,  and  forms  a  part  of 
our  statute  law*,  Section  5105,  Itev.  Oodes. 
The  question  Bhould.no  limger  be  considered- 
open  in  this  state. 

The  CHIEF  JUSTICE  did  not  sit  In  this 
case,  owing  to  his  absence  from  the  state. 


MELMS  et  al.  T.  PABST  BREWING  CO. 

(Supreme  Court  of  WiBCOturin.    Feb.  18.  1896.) 

Widow's  Elbctios— Homsbtsad— ConvsTASOt— 
Oltstandinb  TiTLK— Lira  Tskant— Satibfao- 
Tios    OF   Incumbbascb*  —  Rkhainubu-Mxn  — 

LlABtLITT. 

1. 1  Rev.  St.  S  2171,  proTides  that,  when 
lands  are  devised  to  a  woman  by  her  himband,  she 
shall  eloetr  whether  she  will  take  under  the  wiU  or 
under  the  law,  but  that  she  shall  not  have  both 
unless  such  appears  to  have  been  the  intent  oi 
the  testator.  Section  2172  provides  tfint,  if  she 
eleft  to  tain  under  ttie  law,  she  shall  have  the 
same  ri^it  to  the  homestead  as  if  her  husband  hsd 
died  intestate,  leaving  lawful  issue.  Held,  that 
where  a  testator  who  was  involved  in  debt,  and 
whose  estate  was  incnmbered  with  mortfcascs,  de- 
vised all  Us  estate  to  his  wife,  with  directions  to 
continue  his  business,  if  possible,  and  paj  his 
debts  oiit  of  the  same,  but  the  widow  waived  the 
provision  made  fur  her  in  the  will,  and  prayed 
that  the  homestead  be  set  apart  to  htf,  she  there. 


by  acquired  only  a  life  estate  In  aald  homestead. 

2.  U'beie  a  widow,  who  had  only  a  life  estate 
in  a  homestead,  conveyed  the  same  to  grantees, 
who  agreed  to  extinguish  sheriCE's  certificates  is- 
sued on  foreclosure  sale  thereof,  but  said  gran- 
tees took  an  assignment  of  said  certificates,  and 
afterwards  obtained  a  sberifC's  deed  to  the  prem- 
ises, they  caoLot  assert  the  title  so  acquired 
against  toe  remainder-men. 

3.  Though  the  grantees  of  one  who  appeared 
of  record  to  be  a  lift  tenant  supposed  that  they  ac- 
quired the  fee  to  the  premises  conveyed,  and  paid 
off  incumbrnnees  jn  the  property,  pursuant  to 
agreement  with  the  lite  tenant,  they  cannot  recov- 
er any  portion  of  the  sum  so  paid  from  the  remain- 
der-men.   Slarshall,  J.,  diascntiog. 

Appeal  from  circuit  court,  Mnwankee  couur 
ty;  V^nk  M.  Fish,  Judge. 

Action  1^  FnuiE  Helms  and  others  a^Blnst 
the  Pabst  Bvswing  Compai^  to  remove  a 
cloud  from  tiie  title  of  certain  real  estate. 
From  a  judgment  rendered,  defendant  ap- 
peala.  Affirmed. 

This  la-  an  action  to  remove  »  cloud  0mm 
the  tttlb  of  certain  realty  In  the  city  of  M11- 
wauliee.  The  flacta  are  without  dispute,  and 
axe  substantially  as  follows:  Chailes  T. 
Uebns  died  February  18, 1869,  leaving  a  wid- 
ow and  seven  cfatidKu,  of  whom  the  eldest 
waa-  20  and  the-  youngest  8  years  of  age  at 
that  time.  He  owned  a  tract  of  land  In  the 
dty  of  Uilwanfeee,  of  which  the  nortlieni  por- 
tion was  occupied  by  a  Uirge  brewery.  On 
the  southern  jKntlon.  ftacing  the  south,  He  had 
Gonstrooted  a  Iferge  dv^llng- house,  nirich  wa» 
his  homestead.  Thff  brewery  and  homestead 
were  h«tvil^  mortgaged  at  the  time-  of  hia 
dCAth,  and  bis'  niraecured'  debts-  amounted'  to 
about  9100J066  ow  and'abeve  t4ie  mortgages. 
By  hla  will-  he  gave  all  his  property  to  his 
wife,  and  appointed  her  gnanilan  of  their 
minor  chlldrrai,  and  also  appointed  har  and' 
tola  brothers  William  and  Iieopeid  his  exeen- 
tors,  with  the  opress-  desire  thar,  If  possible, 
his  butdness- should)  He  continued- by  his  wife, 
and  hla  debts  paid  out  of  the  same:  The  wIH 
was  proven  In  Miuvh,  and  the  exeeutors  and 
executl-Ix  were  theFenpen  appc^nted,  and  gave 
the  required' bnid  widow  socqpilit  to  car^ 
ry  on  the  bushiess  for  a  time,  but  In  a  tew 
months  apparently  became  convinced' that  she 
could  not  do  so.  She  then  caused' to  be  sur- 
veyed a  piece  of  land  90  feet  square,  in  the 
center  of  which  the  dwelling  hoine  or  home- 
stead stood,  and  connected  this  with  the  street 
to  the  south  by  a  strip  45  feet  wide  and  60 
feet  long,  maldng  In  all  an  »aet  quarter  of 
an  acre,  l^is  is  the  piece  of  land  involved 
in  this  action,  and  ftom  which  tiie  plaintUh 
aaked  to  have  certain  clouds  on  the  lilte'  re- 
moved. Mrs.  Melma  then,  cA  ttie  ICMi  of  No- 
vember, 1609,  by  petition  in  wrlthig;  made 
appUcatttm  to  >  the  county  court' of  Hllwaukee 
county,  stating  that  she  had'  become  eonvin* 
ced  that  the  estate  had  become  insolvent;  and 
would  have  to  be  sold  for  the  payment  of 
debts,  waiving  the  provision  made  for  her  in 
tbe  will  of  her  husbaod,  and  pmylng  that  the 
],otncstead.  described  abnve,  be  set  apart  to 
!l«r.  and  that  her  dower  be  aarigned,  and'  the 
^^tutoTy  allowances  made  to  hor,  aU  of'which 
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mu  done  -liiy  order  at  the  connty  coort,  dated 
N'oTember  19,  1868.  November  28. 1869,  WU- 
11am  and  I>eopoM,  as  exMotora,  made  petition 
to  the  eounty  conrt  toe  license  to  eell  the  real 
entate,  npKsentlne  that  the  debts  of  the  e>- 
tate  amonnted  to  flO4,00(K  bealdea  aach  aa 
were  liens  on  the  real  estate;  that  the  per- 
Honal  proper^  vaa  only  of  the  value  of  V32,- 
mo.  License  waa  granted  nnder  this  petition, 
aiMl  thereafter  the  sale  waa  had  of  the  whole 
brewery  and  premisea,  excepting  the  hraae- 
Btead  aboTe  deaerlbedt  and  the  same  waa  Ud 
off  In  the  name  of  Jacob  Ftey,  snbject  to  the 
Incnmbninces  them^x,  for  the  sun  of  9379.- 
50.  TUs  sale  was  confirmed  by  the  court 
Blay  1870,  and  a  deed  of  the  premises  was 
made  by  the  aeentors  on  the  same  day.  It 
appeals  as  a  matter  tft  fact  that  this  sftle  to 
Trey  was  a  mere  sham,  and  that  Hra.  Melma 
was  ttae  person  for  whose  Interest  the  pnr^ 
chase  was  made,  and  Pr^  tocfe  the  title  man- 
ly as  a  cover.  Mrs.  Melma  immediately  made 
^ort  to  sdl  both  the  breweiy  and  the  bcmw- 
stead,  and  on  the  Ist  of  November,  1870,  she 
and  Prey  made  a  wrlttm  agreement  with 
Friedrleh  I^bet  and  Bmll  Schandein,  where- 
in ttnes  agreed  to  m\\  and  conv^  to  them  by 
wariauty  deed  the  entire  premtees,  Indndlng 
the  brewery  end  homestead,  for  the  sum  of 
996.00a  This  consideration  was  to  be  paid 
as  follows:  930.000  by  paying  and  dlsclmr- 
gtng  an  ezteting  mortgage  on  the  property 
to  one  Bal^e^;  940^000  the  execution  and 
delivery  of  a  mortgage  of  that  amount  on  the 
property  by  Pabat  and  fichandeto;  and  the  re- 
maining 9SBvO0O  by  paying  and  extinguishing 
two  eerttflcates  of  sherHTs  foredosure  sale 
of  that  amount  upon  the  whole  property,  up- 
on which  eerttflcates  deeds  would  be  due  In 
June  as  July  ol  the  following  year.  lUa 
agreemoit  was  carried  out  by  Pabst  and 
Kchandtfhi  in  all  respects  ncewdlng  to  the  eon- 
tiBCt,  except  that,  instead  of  redeeming  the 
913.000  eertlflcate  of  BberUrs  foreclosure  sale, 
they  took  an  asslcmment  of  It  from  the  hold- 
er, and  in  Ju^.  1971,  received  a  BherMTs  deed 
covering  the  Whole  brewery  and  homestead 
property.  Mrs.  Mdms  and  Prey  had  pre- 
TkNialy  0ven  Pabst  and  Schandein  a  warran- 
ty deed  covering  the  entire  property.  Pabst 
and  Schandein  had  conveyed  the  entire  prop- 
erty to  the  Pabst  Brewing  Company  prior  to 
the  commencement  of  this  action,  of  whldi 
mmpany  Pabst  and  Schandein  were  oflleers 
and  principal  stockhoMwa.  It  appears  that 
the  Pabst  Brewing  Company  dalma  to  own 
the  bomeatcad  property  In  fee  nnder  the  deed 
from  Mn.  IfelnB  and  the  sheriff's  deed  on 
foredosnre.  The  prayer  of  the  complaint  Is 
that  both  the  will  of  said  Charles  T.  Melms, 
In  question,  with  the  said  deed  from  Frey 
and  Mtb.  Melms,  and  the  said  sheriff's  deed 
to  Pabst  end  Schandein.  so  Air  aa  the  home- 
stead property  Is  concerned,  be  adjudged  null 
and  void,  and  that  it  be  decreed  that  the  de- 
fen^nt  holds  said  homestead  premises  <Hily 
as  tenant  tor  life  of  Marie  Helms,  subject  to 
the  estate  Id  fee  in  remainder  of  the  plalntlffti 
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thnetn.  Tlie  circott  court  gmnted  the  rCUef 
substantially  as  imyed  for  in  the  plalnthEs* 
eranxdaint,  and  from  that  Judgment  def«id- 
ant  appealed. 

Winkler,  Flanders,  Smith,  Bottum  &  Vilas, 
for  appellant.  Bloodgood,  Bloodgood  &  Kemp- 
er, f  (ff  respondents. 

WIN8L0W,  J.  (after  stating  the  facts).  But 
two  questimiB  were  serlonsly  argued  by  the 
appellant:  (1)  Whether  Urs.  Mdms  lost  the 
t&e  to  the  homestead  the  filing  of  her  pe- 
tition of  November  16,  1S68;  (2)  whether  the 
defendant  can  assert  title  as  against  the  heirs 
under  the  sheriff's  deed  on  foredosure. 

1.  It  is  argued  that  In  some  way  Mrs. 
Melms*  Section  to  teke  nnder  the  law,  and 
not  imder  the  will,  did  not  affect  the  devise 
of  the  hranestead,  but  that  ahe  retained  title 
to  the  homestead  under  the  will,  while  taking 
dower  and  personal  <property  under  the  law; 
thus  taking  partly  under  the  will  and  parOy 
under  the  law.  Sections  2171  and  2172,  Bev. 
Bt..  seon  very  clear  on  this  subject  Section 
2171  provides  that,  whm  lands  are  devised 
to  a  woman  or  other  provision  made  for  her 
to  the  will  of  her  huaband,  she  shall  elect 
whether  -ahe  will  take  imder  the  will  or  nn- 
der the  law  (not  whether  she  will  take  partly 
nnder  the  wSl  and  partly  tmder  the  law),  but 
that  she  shall  not  have  both  unless  such  plain- 
ly appears  by  the  will  to  have  been  the  Intoit 
of  the  testator.  Section  2172  provides  for  the 
filing  (tf  the  notice  of  such  election  In  the 
county  conrt  within  one  year  ftom  the  hue- 
band's  death,  and  then  provides  that  "upon 
filing  such  notice  she  shall  be  entitied  -to  the 
same  dower  In  his  lands  and  the  same  right 
to  the  homestead  as  If  he  bad  died  intestate 
leaving  lawful  Issue  and  the  same  share  of 
Ids  personal  property  as  if  he  had  died  intes- 
tate.** treating  of  this  very  wm  and  elec- 
tion In  the  case  of  Mdnw  v.  Pfister,  69  Wis. 
186,  18  N.  W.  2S6,  It  was  said  by  the  present 
chief  Justice  that,  by  the  filing  of  the  Sec- 
tion, "the  will  Immediately  became  inopera- 
tive aa  to  the  real  estate,  the  title  of  which 
at  once  upon  such  electlm.  If  not  upon  the 
testator'a  death,  became  vested  In  his  heirs, 
snbject  to  the  mother's  right  of  dower  and  the 
payment  <tf  the  testator*B  debts.  From  that 
time  forth,  at  least,  the  real  estate  must  be 
regarded  the  same  as  though  no  will  had  ever 
been  executed.**  Altboi^h  the  question  as 
to  the  title  to  the  homestead  was  not  Involved 
to  that  case,  we  are  mtlrely  satisfied  that  the 
same  prlndides  are  appilcaMe,  and  that  from 
the  time  of  the  election  the  homestead  also 
"must  he  regarded  as  Aough  no  will  had  ever 
been  executed." 

The  claim  is  made  that  the  will  shows  that 
it  was  the  IntCTt  of  the  testator  that  his  wid- 
ow should  take  both  under  the  will  and  at 
law,  because  the  will  gives  her  the  entire 
property.  It  is  true  the  will  gives  her  the 
entire  property,  but,  as  to  all  the  real  estate 
except  the  homestead,  ahe  must  take  It  (if 
ahe  takes  It  under  the  will)  rabject  to  the 
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payment  of  onsecured  debts  of  the  deceased, 
whlcb  amounted  to  about  $100,000.  If  Bhe 
took  under  the  will,  she  could  claim  no  dower 
in  it  Now,  the  will  sbows  on  its  face  that 
It  was  the  intention  of  the  testator  that  this 
entire  property  should  be  kept  together.  He 
gives  her  all  his  property,  and  desires  that,  if 
possible,  his  business  should  be  continued  by 
her,  and  his  debts  paid  out  of  the  same. 
Manifestly,  It  was  not  bis  intention  that  a 
dower  estate  be  carred  out  of  the  brewery 
property  by  his  wife.  It  would  necessarily 
hATe  to  be  kept  together  and  used  in  Its  en- 
tirety In  orber  to  carry  on  the  business  and 
fulfill  the  wishes  expressed  in  the  wlU. 

Again,  It  is  said  that  this  is  not  a  case  of 
election,  because  an  election  "is  the  choosing 
between  one  property  and  another,  not  the 
accepting  of  the  whole  or  a  part  only  of  what 
is  willed."  The  argument  Is  specious,  but  not 
to  our  minds  sound.  Here  were  certainly  two 
alternatives  between  which  she  might  elect. 
If  she  took  under  the  will,  she  took  a  fee  in 
the  homestead,  subject  to  the  mortgages 
thereon;  also  a  fee  In  the  brewery  property, 
subject  to  the  mortgages  and  the  payment  of 
the  debts  of  the  deceased.  The  evidence 
plainly  sbows  that  the  mortgages  and  unse- 
cured debts  would  at  that  time  consume  the 
entire  property.  Under  the  law  as  then  exist- 
ing, and  until  the  passage  of  chapter  13S, 
Laws  1870,  it  seems  that  the  unsecured  cred- 
IttH's  could  have  Insisted  on  the  mortgage 
creditors  first  exhausting  their  secority  on 
the  homestead.  Hanson  v.  Edgar,  34  Wi& 
653.  They  would  hare  swept  the  homestead, 
and  the  unsecured  creditors  would  have  swept 
what  was  left  of  the  nonexempt  property,  and 
the  result  would  have  been  that  Mrs.  Melms 
would  have  i-eceived  nothing  save  such  allow- 
ances or  interests  in  the  personal  estate  as 
were  preserved  to  the  widow  in  cases  of  tes- 
tacy and  Intestacy  alike.  On  the  other  hand, 
if  she  took  under  the  law,  she  took  a  life  es- 
tate In  the  homestead,  subject  to  the  mort- 
gages (which,  under  the  circumstances,  was 
intrinsically  fully  as  valuable  as  a  fee),  and 
she  could  take  free  of  claims  for  unsecured 
debts  her  dower  estate  in  the  remaining  real 
estate.  Whether  this  estate  was  more  valu- 
able than  the  one  given  her  by  the  will  may 
have  been  a  question  not  easy  to  decide;  but. 
however  that  may  be,  It  was  certainly  an  es- 
sentially different  estate  from  the  one  given 
by  the  will,  and  there  was  plainly  an  oppor- 
tunity for  an  "election,"  w,  in  other  words, 
a  choice  between  two  dlfferrat  things.  As 
the  residt  Of  the  election,  the  homestead  de- 
scended to  the  plaintiffs,  the  children  of  the 
testatoi-,  subject  to  the  life  estate  of  the  wid- 
ow therein. 

2.  The  fact  being  that  Mrs.  Melms  had  only 
a  life  estate  In  the  homestead,  or,  to  be  more 
exact,  an  estate  during  widowhood,  when  she 
made  her  deed  to  Pabst  and  Schaudeln,  the 
neceswiry  consequen<>e  Is  that  Pabst  and 
Scluudein  acquired  that  estate,  and  no  more, 
by  that  deed;  and  the  questton  whether  th^ 


can  insist  on  their  title  under  the  sheriff's 
deed  remains  to  be  considered.  They  agreed 
both  In  their  agreement  to  purcliaae,  and  by 
the  covenants  of  the  warranty  deed,  that  they 
would  pay  and  extinguish  the  sheriff's  certifi- 
cate of  sale  to  the  amount  of  $15,000;  but, 
instead  of  doing  so,  they  took  an  assignment 
of  the  certificate,  and  obtained  a  deed  of  the 
entire  brewery  and  homestead  premises.  Can 
they  assert  this  title  successfully  against  the 
heirs?  We  think  not  Mrs.  Mdms  was  a 
tenant  for  life  in  possession.  Pabst  and 
Schandein  acquired  her  estate,  and  became 
tenants  for  life  in  possesslcHi.  Barrett  v. 
Stradl,  73  Wis.  385,  41  N.  W.  439.  If  such  a 
tenant  purchase  an  Incumbrance  upon  the  es- 
tate, he  cannot  set  np  title  under  it  as  against 
his  remainder-man,  but  is  coisidrawd  as  hold- 
ing It  In  trust  for  the  Joint  benefit  of  himself 
and  of  the  remainder-man.  This  principle  is 
firmly  established,  has  been  adopted  by  this 
court,  and  needs  no  vindication  now.  Phelan 
V.  Boylan,  25  Wis.  6T9.  It  Is  therefore  eve- 
tain  that  Pabst  and  Schandein  cannot  use 
this  deed  to  cut  off  the  title  of  the  remainder- 
men, but  that,  if  they  are  entitled  to  make 
any  use  of  the  title,  it  must  be  simply  to  com- 
pel the  reraainder'men  to  contribute  their  pro- 
portion of  the  incumbrance  paid.  Phelan  v. 
Boylnu,  supra;  2  Pom.  Eq.  Jur.  f  790.  But 
we  think  they  are  precluded  from  doing  this, 
and  for  a  plain  reason.  They  bought  the  ti- 
tle of  Frey  and  Mrs.  Melms  for  the  agreed 
price  of  $95,000.  It  Is  true  they  apparently 
thought  that  they  would  secure  a  fee  in  the 
homest^id,  but  that  was  a  matter  of  their 
own  lookout  The  public  records  showed 
wlrnt  Mrs.  Melm's  title  was,  and  that  It  was 
a  life  estate  only.  Therefore,  they  were  char- 
ged with  knowledge  when  they  bought  that 
they  were  buying  a  fee  In  the  brewery  prc^ 
eity  and  a  life  estate  in  the  homestead.  For 
these  they  contracted  to  pay,  and  did  pay, 
$9.-,000.  Part  of  this  $95,000  they  agreed  to 
pay,  and  did  pay,  in  a  particular  way;  that 
Is,  by  paying  off  an  incumbrance.  Now,  they 
say:  "True,  this  was  a  part  of  the  consid- 
eration; true,  we  agreed  to  [>ay  and  dis- 
charge It  for  the  benefit  of  Mrs.  Melms,  and 
incidentally  for  onr  own  benefit;  but  Mrs. 
Melms  did  not  give  us  title  to  the  fee,  as  we 
expected  she  would  (though  we  bad  no  right 
to  expect  It);  hence  we  will  recoup  from  the 
heirs  the  damages  which  we  have  suffered  by 
reason  of  our  bad  bargain  with  Mrs.  Melms. 
We  will  make  them  pay  back  to  us  a  part  at 
least,  of  the  consideration  money  which  by 
our  agreement  we  paid  to  Mrs.  Melms."  Strip- 
ped to  its  ultimate  conclusion,  this  is  simply 
an  attempt  to  recover  from  the  remainder- 
men a  part  of  the  consideration  paid  to  the 
life  tenant  for  the  life  estate.  Had  they  pur- 
chased the  life  estate,  paid  the  consideration 
therefor,  and  gone  into  possession,  and  after- 
wards paid  the  mortgage  to  protect  their  e»- 
tute,  they  might  invoke  the  rule  laid  down  in 
j7helan  v.  Boylan;  but.  when  th^  paid  the 
^ortgage  simply  as  a  part  of  the  conaldera- 
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tlon  for  tbe  life  estate  wlilch  they  purchased, 
it  Is  wiped  oat  as  to  all  parties.  They  can- 
not revive  It  as  a  claim  against  the  remainder- 
men any  more  than  they  can  claim  that  the 
remainder-men  should  reimburse  them  for  any 
other  part  of  tbe  consideratiou  which  they 
paid  Mrs.  Melms,  and  which  they  now  think 
they  ouj^ht  not  to  hare  paid  her  because  she 
did  not  slve  them  title  to  tbe  fee. 

There  are  no  other  qnestlons  which  are  se* 
rionsly  urged  or  whlcb  require  attention.  A 
supplemental  case  was  printed,  but  It  was  not 
neceasary.  No  costs  will  be  taxed  for  It 
Jiklgmoit  affirmed. 

MARSHALL,  J.  (dlssenUng).  With  the  de- 
clsloii  of  this  court  to  the  effect  that  Mrs. 
Melms*  election  not  to  take  under  the  will 
placed  the  title  to  the  homestead  In  plain- 
tiffs, subject  to  their  motbei's  life  estate, 
and  that  defendant  cannot  use  the  sheriff's 
deed  obtained  on  the  certificate  which  it 
was  agreed  should  be  redeemed  out  of  tbe 
purchase  money,  to  cut  off  fUalntlffs'  title 

1  fully  agree;  bnt  with  the  conclusion  that 
by  tbe  deed  from  Mrs.  Melms  to  Pabet  and 
Scluuidein.  and  the  use  of  tbe  consideration, 
that  measured  the  full  value  of  the  prop- 
erty, to  pay  off  the  incumbrances  thereon  so 
far  as  necessary  to  discharge  or  purchase 
the  same,  they  obtained  no  other  interest  In 
such  property  than  tbe  mere  life  Interest  of 
thrir  grantor,  I  respectfully  dissent,  and, 
without  entering  Into  any  very  extended  dls- 
eusslon  of  the  matter,  I  will  state  my  rea- 
sons therefor. 

The  law  Is  well  settled  that  a  life  tenant, 
or  any  person  having  a  partial  Interest  only 
la  Isndt  is  not  bound  to  pay  off  a  charge  or 
Incnmbrnnce  on  the  title;  that,  If  such  life 
tenant  pays  off  such  charge  or  Incnmbrance, 
he  Is  presumed  to  do  so  tor  his  own  benefit, 
and.  though  such  charge  or  Incnmbrance  be 
In  form  diseharged,  In  fact  It  Is  kept  alive 
for  his  benefit,  protection,  and  relmbarse- 
meot.  In  all  such  caaea,  In  the  absence  of 
proof  to  the  contrary,  the  presumption  is 
tliat  the  intention  of  the  life  tenant  was  that 
the  Hen  should  t>e  preserved,  and  a  court  of 
equity  will  give  ^ect  to  sucb  intention.  In 

2  PoDL  Eq.  Jur.  |  799,  treating  of  this  sub- 
ject, it  im  said,  in  effect,  that  tbe  payment  of 
the  mortgage  constitutes  the  life  tenant  the 
equitable  owner  of  an  Interest  In  the  prt^- 
erty  to  tbe  extent  of  the  incumbrance  there- 
tm,  which  he  may  hold  for  reimbursement 
over  and  above  the  proportion  of  the  debt 
which  he  waa  bound  to  contribute.  The  In- 
terest BO  acquired  will  pass  by  deed  of  the 
life  tenant  to  bis  grantee.  Whitney  v.  Salter 
(Minn.)  30  N.  W.  755.  In  the  case  cited, 
the  following  language  Is  used:  "The  life 
tenant  who  pays  off  the  charge  will  be  sub- 
rogated to  the  rights  of  the  parties  who  held 
such  charge,  and  lie  will  be  entitled  to  hoid 
the  property  until  the  other  Interested  par- 
ties pay  th^r  share.  He  and  those  claiming 
onder  him  occupy  a  position  analogous  to 


mortgagees  In  possession  after  condition  bro- 
ken who  cannot  be  ejected  until  all  sums  due 
on  the  mortgage  have  been  paid."  To  sup- 
port the  above-stated  propositions,  no  cltar 
tion  of  authority  is  necessary.  They  are  ele- 
mentary. And  It  follows  that  Pabst  and 
Schandein,  by  tbe  conveyance  from  Mrs. 
Melms,  and  the  taking  up  or  payment  of  tbe 
incumbrances  out  of  the  purchase  money, 
gave  to  them  the  life  estate  of  their  grantor, 
and  also  vested  In  them,  by  actual  or  equi- 
table assignment,  all  of  such  Incumbrances; 
and  their  grantee,  the  defendant.  Is  entitled 
to  enforce  the  same  against  the  plaintiffs* 
interest  in  the  property  to  tbe  amount  or 
proportion  which  they  should  contribute  ac- 
cording to  the  settled  rules  of  equity  Juris- 
prudence pertaining  to  the  subject,  unless 
there  is  something  in  the  deeil  or  contract, 
pursirant  to  which  It  was  made,  not  hereto- 
fore referred  to,  whii-h  renders  luappUcable 
these  principles. 

It  is  said  that  Pabst  and  Schandein  are 
chargeable  with  knowledge  of  the  (act  that 
Mrs.  Melms  had  but  a  UCe  estate,  which  is 
quite  true,  but  ttiat  by  no  means  prevented 
the  passage  to  them,  by  force  of  the  cove- 
nants in  her  deed,  of  all  Interest  in  tbe  prop- 
erty acquired  by  her  after  the  giving  of  the 
deed  or  their  becoming  owners  by  equitable 
assignment  of  the  incumbrances  paid  off  by 
them  out  of  the  purchase  money  pursuant  to 
the  contract.  Taking  the  deed  in  ctmnectlon 
with  tbe  contract.  It  is  quite  clear  that,  in 
effect,  it  transferred  the  property  to  Pubst 
and  Schandein,  subject  to  the  incumbrances, 
for  the  amount  mentioned  in  the  deed  less 
ttie  amount  which  they  agreed  to  pay  in  dis- 
charging such  incumbrances;  for,  while  the 
sum  of  195,000  Is  mentioned  In  the  deed  as 
the  consideration,  and  the  conveyance  was 
made  subject  to  the  incumbrances,  it  was 
stipulated  in  the  contract  that  such  consid- 
eration should  be  used  to  discbarge  such 
incumbrances.  That  tbe  intention  of  the 
parties  to  the  contract  was  that  Pabst  and 
Schandein  should  become  the  owners  of  the 
full  title  to  tbe  property,  and  necessarily  of 
the  incumbrances  which  formed  a  part  of 
the  title,  covered  by  the  ctmslderation  named 
In  the  deed,  appears  from  the  contract  so 
clear  as  to  be  beyond  all  reasonable  doubt. 
It  was  agreed  that  the  title  in  fee  absolutev 
subject  to  the  incumbrances,  should  be  con- 
veyed; that  such  incumbrance  should  be 
paid  out  of  the  $95,000  agreed  upon  as  the 
purchase  price  for  all,  Including  the  brewery 
pR^rty.  It  was  provided  that  the  amount 
necessary  to  redeem  from  the  certificates 
might  be  placed  with  a  depository;  and, 
referring  to  that  portion  of  the  contract  on 
this  subject,  the  following  language  la  used: 
"The  object  being  to  secure  to  both  parties 
the  payment  of  the  amount  necessary  to  re- 
deem said  certificates."  The  contract  fur 
ther  provided  as  follows:  "The  title  to  all 
such  real  estate  shall  be  conveyed  free  from 
all  Incumbraneea  whatever*  except  aa  herein 
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prorlded.**  The  exeepilmi  reten  to  tbe  In- 
cnmbrances  which  were  to  be  paid  out  of  tbe 
consideration  named  In  the  deed. 

From  the  foregoing,  it  fi^lowB,  In  my  judg- 
ment,  that  defendant,  in  addltltm  to  tbe  life 
estate  formerly  owned  by  Mrs.  Melins,  Is 
the  owner  of  tbe  mcniigages  and  Ineambran- 
ces  mentioned;  that  defendant  la  mtltled  to 
have  all  snch  Incumbrances  kept  alive  for 
Its  protection,  and  to  cmnpel  reimbursement 
by  plalntlCb  itt  tbe  proportlfm  of  tbe  amount 
paid  for  such  iucumlHances,  orer  and  above 
the  amount  chargeable  to  tbe  life  Interest, 
Bucb  amount  to  be  determined  according  to 
the  settled  rules  of  equity  Jurisprudence  per- 
taining to  the  subject;  that  plaintiffs'  rights 
are  tbe  tame  as  If  their  mother  bad  retained 
tbe  life  Intneat,  and  paid  off  the  Incum- 
brances; no  greater  and  no  less.  Tb^  are 
not  chargeable  with  interest  or  taxes  or  any 
sum  pfUd  out  to  improve  the  property,  but 
are  chargeable  with  their  proportion  of  the 
prlndpftl  ot  the  debt  as  it  existed  at  the  time 
the  inheritance  came  to  them,  and  whicb  has 
been  paid  off  by  the  owner  of  the  partfcular 
estate,  which  must  terminate  before  their 
right  of  entry  can  rest.  1  Washb.  Real 
Prop,  ii  05,  96;  6  Am.  &  Eng.  Bnc.  Law, 
8S2;  Bstabroolc  v.  Hapgood,  10  Mass.  S13. 

The  judgment  should  be  reversed,  and 
such  proceedings  be  had  that  a  decree  may 
be  entered  as  here  Indicated,  and  proper  di- 
rections be  made  to  secure  tbat  tauL 


TATBB  et  ux.  v.  CITY  OF  MILWAUKEE 
et  at. 

(Sopreme  Conrt  of  Wisconsin.  Feb.  18,  1896.) 
MCNiciPAi.  Cobpokatioxs— Public  iMntoTBHinn 

—  AMKBSMSim— EXBHPTIOSS  -StaTDTIS— 
BbTBOACTIVB  ErrBOT^lMJDHOTIOH. 

1.  Prwerty  exempt  fcom  "taxation"  (Laws 
1889,  c.  4^)  ]M  stiU  liable  for  asMBBmeuts  for  a 
public  ImproTement. 

2.  Laws  1801.  c.  82,  whldi  went  into  effect 
Mardi  81st,  exempting  certain  land  leased  the 
state  agricnltutal  society  from  all  "asseaBments 
for  the  year  1801,"  does  not  exempt  it  from  lia- 
bilily  on  an  aasessment  certificate  lesaed  in  the 
preradlng  Jannai?  In  payment  for  a  publie  Im* 
provnnent  theretofore  completed. 

3.  The  owner  of  land  ra  not  entitled  to  en- 
Join  the  exKution  of  a  lax  deed  upon  a  certificate 
of  sale  emtoidng  several  assessmentB,  on  acconnt 
of  tbe  iUTBlidity  of  one  of  tbe  asseBsnientB,  with- 
out tendering  the  amount  of  tbe  TsUd  ssseBsments. 

Appeal  from  circuit  court,  Milwaukee  coun- 
ty; D.  H.  Johnson,  Judge, 

Action  by  Theodore  Yates  and  wife  against 
the  city  of  Milwaukee  and  othere.  From  a 
Judgment  refusing  to  vacate  an  injonction, 
defendants  appeal.  Reversed. 

This  was  an  action  to  set  aside  certain  as- 
RessmentB  against  the  premises  owned  l\v 
one  of  the  plaintiffa,  Marion  J.  Yates,  the 
wife  of  tbe  plalntlfC  Theodore  Yatee,  par- 
ticularly known  and  described  as  the  "Cold 
Spring  Driving  Park,"  containing  about  60 
acres  of  land,  and  to  set  aside  tbe  sale  of 
the  said  premises  for  the  amouat  of  said  as- 


aeasmen^  and  tbe  execution  of  a  tax  deed 
thereof  by  reason  ot  such  sate.  It  appears, 
from  tbe  pleadings  and  motion  papers,  that 
by  chapter  450,  S  1>  Laws  1889,  the  corporate 
limits  of  the  ci^  of  Milwaukee  were  enlar- 
ged and  extended  so  as  to  include  certain 
.territory  of  whicb  the  premises  In  question 
were  a  part,  and  added  the  same  to  the  Fif- 
teenth wai-d  of  the  <Atj;  and  tbe  act  declares 
tbat  said  territory  shall  "be  subject  to  the 
laws,  regulations  and  ordinances  governing 
tbe  said  ward  and  said  dty.  Provided,  that 
portion  of  the  property  •  •  •  known  as 
'Cold  Spring  Driving  I'ark'  be  exempt  from 
taxation  so  long  as  the  same  shall  be  leased, 
used  and  occupied  by  the  Wisconsin  State 
Agricultural  Society  for  tbe  purpose  of  iMAd- 
iug  tbe  annual  state  fair";  thfct  tbe  plaintiff 
Marion  J.  Yates  leased  the  said  driving  park. 
May  1,  1886,  to  B.  B.  Hopkins  and  others, 
for  tbe  term  of  one  year  from  that  date, 
and,  at  their  option,  afta  the  expiration  of 
said  year,  for  five  years  thereafter,  ending 
May  1,  1802;  and  said  lessees  sublet  the 
same,  April  1,  1887.  to  tbe  Wisconsin  State 
Agricultural  Society,  until  May  1,  1802.  "sub- 
ject to  all  the  obligations  and  conditiona  im- 
posed upon  said  original  lessees  by  their 
written  lease,"— one  of  whicb  was  to  pay  or 
cause  to  be  paid  all  taxes  and  assessments 
which  ^ould  be  assessed  against  tbe  demis- 
ed premises  during  the  existence  of  the  lease, 
and  to  save  harmless  tbe  said  lessor  and  her 
assigns  against  any  liability  from  cost  or 
damage  by  reason  of  such  taxes  and  asaei^B- 
ments;  and  tbe  said  agricultural  sooirty 
covenanted  In  the  sublease,  to  wit,  to  pay 
all  taxes,  general  or  special,  which  should 
be  lawfully  assessed  upon  or  against  said 
premises  during  Its  term;  and  agreed  to 
promptly  pay  tbe  same  to  the  proper  odlcers 
during  each  year  at  the  Hme  the  same  may 
become  payable  by  law.  While  said  prem- 
ises were  In  the  occupancy  of  the  said  agri- 
cultural society  under  said  lease,  they  be- 
came a  part  <tt  tbe  west  sewerage  district 
of  tbe  city;  and  an  assessment  was  duly 
made  March  7,  1800,  against  said  premises 
for  a  30-inch  sewer  along  same,  in  Chestnut 
street  from  Washington  avenue  to  Thirty- 
Third  street,  and  In  Thirty-Third  street  from 
Chestnut  street  to  a  point  12^  feet  south  of 
Highland  Boulevard,  amounting  to  f  1,582.32. 
The  board  of  public  works,  under  a  resolu- 
tion of  tbe  common  council,  advertised  and 
received  bids  for  tbe  construction  of  the  sew- 
er, and  entered  into  a  contract  therefor  with 
one  Brand,  the  snccessfnl  bidder,  July  IK, 
1800,  and  the  work  was  completed  December 
12,  1800.  Upon  tbe  completion  of  said  sew- 
er, the  usual  certificate  was  duly  issued, 
January  8,  1801,  payable  to  the  said  Brand. 
The  said  assessment  having  been  carried  in- 
to the  annual  tax  roll  for  1801,  and  having 
been  returned  as  unpaid  and  delinquent, 
}jiftl)ruary  3,  1802,  the  city  treasurer  sold  the 
lands  for  the  amount  due  on  the  said 
^    -nment  to  the  city  of  Milwaukee,  and 
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certificate  of  aale  Mo.  1,411  was  thereupon 
duly  lesued  to  the  said  city,  wbicb  was  aa- 
Bi^ed,  February  IS,  1892,  to  the  defendants 
John  Q.  Bnrnham  and  Charles  T.  Bambam, 
and  was  afterwards  assigned  by  them  to  the 
defendant  Sidney  B.  Knox,  who  claimed  to 
be  entitled  to  the  tax  deed.  There  was  In- 
cluded in  said  certificate  of  sale  the  amount 
of  two  small  assessments  on  the  premisen  in 
ISUl,  for  sprinkling  Btreet8.~one  for  $28.10 
and  the  other  for  f2T.07,— which  had  been  re- 
turned as  delinquent  and  unpaid;  and  the 
premises  were  sold  for  the  amount  of  tbe 
sewer  asseesmeat,  with  these  amounts  add- 
ed, and  fees  of  sale,  amounting  to  $I,tt37.74. 
By  chapter  82,  Laws  1891,  the  proviso  of 
chapter  4qO,  Laws  18S9.  exempting  said  lands 
from  taxation,  was  so  amended  as  to  exempt 
same  from  "taxation  and  from  any  and  all 
special  taxes  and  assessments  for  the  year 
1891,"  so  long  as  tbe  same  shall  be  leased, 
used,  or  occupied  daring  said  year  by  tbe 
Wisconsin  State  Agricultural  Society.  This 
act  took  effect  March  31,  1891.  The  defend- 
ante  the  city  of  Milwaukee,  C.  W.  Milbrath, 
treasurer,  and  Sidney  B.  Knox  moved,  upon 
these  facts,  to  vacate  the  injnnctional  order 
theretofore  granted  restralolng  tbe  Issuing 
of  a  tax  deed  on  said  premises  upon  said  cer- 
tificate, and  from  transferring  or  assigning 
said  certificate,  until  fnrtber  order  of  the 
court.  After  bearing,  said  motion  was  de- 
nied, and  the  injnnctional  order  was  con- 
tinued until  further  order  of  the  court,  from 
wbicb  order  the  defendants  above  named 
separately  appealed. 

Hoyt  ft  <^en,  for  appellants  ESIiott, 
Hlckox  ft  Oroth  and  Winkler,  Slanders, 
Smith,  Bottom  ft  YUas,  for  req>ondenta. 

PINNET,  J.  (after  staUng  the  facts).  In 
the  case  of  Hale  v.  City  of  Kenosha,  29  Wis. 
605,  In  considering  the  distinction  between 
taxes  and  assessments,  it  was  said  that  "as- 
sessments,  as  distinguished  from  other  kinds 
of  taxation,  are  those  ^>ec]al  and  local  Imposi- 
tkins  upon  property  In  the  Immediate  vicin- 
ity of  municipal  improvements,  such  as  grad- 
ing and  paving  streets,  improving  harbors  or 
nari^rable  rivers'wlthln  the  limits  of  the  mu- 
nicipality, and  the  like,  which  are  necessary 
to  pay  for  the  improvements,  and  are  laid 
with  reference  to  tbe  special  benefit  wlilcb 
tbe  prope  ty  is  supposed  to  have  derived  from 
the  exiiendlture";  and  the  language  of  Bron- 
son,  J.,  hi  Sharp  v.  Speir,  4  HIU,  76,  that 
"our  laws  make  a  plain  distinction  between 
taxes  which  are  bnrdais  or  charges  Imposed 
upon  persons  or  property  to  raise  money  for 
public  purposes,  and  aasessments  for  city  or 
Tillage  lmi»n>vements,  which  are  not  regard- 
ed as  burdens,  but  as  an  equivalent  or  com- 
pensation for  the  entranced  value  which  the 
property  of  the  person  assessed  has  derived 
from  the  improvement,"  after  citing  the 
previous  cases  in  this  state  on  tbe  subject, 
waa  declared  to  be  "peculiarly  applicable  to 


our  system  of  taxation  and  assessment"  As 
such  assessments  are  laid  with  reference  to 
the  special  benefit  which  the  owner  of  the- 
property  Is  supposed  to  have  derived  from 
the  Improvement,  It  Is  manifestly  Just  that, 
to  the  extoit  which  his  property  bas  been 
benefited.  It  should  be  charged  with  the  cost 
of  the  improvement,  and  It  would  be  inequi- 
table to  exempt  It  from  such  an  assessment. 
No  preBumpticai,  tlierefore,  of  an  intention  to- 
exempt  such  property  from  assessment,  can 
arise  from  the  use  of  language  which  doee- 
not  clearly  show  that  the  legislature  intend- 
ed such  exemptltm,  and  to  charge  the  special 
benefit  thos  derived  by  a  private  owner  upon 
the  funds  raised  by  general  taxation.  While- 
assessments  are  said,  in  strictness,  to  be 
-made  under  the  taxing  potfer,  they  are  **so- 
far  separated  and  distinguished  from  general, 
taxation  as  to  have  obtained  a  distinct  name, 
and  that  name  'assessments.'  As  such,  they 
have  been  Icnown  and  described  for  a  num- 
ber of  yeara  in  the  older  states,  in  their  con- 
tracts, laws,  and  constitutions.  A  clear  dis- 
tinction between  it  and  other  taxation  waa- 
establlsbed."  Weeks  v.  City  of  Milwaukee. 
10  Wis.  243,  244.  A  familiar  iUuatratlon  of 
the  popular  understanding  is  found  in  the- 
language  used  in  leases,  and  In  those  before- 
na,  where  gen««l  taxes,  when  so  intended., 
are  named  simply  as  "taxes";  and  when  as* 
sessmentB  are  intended,  the  WMds  "special 
taxes"  or  "assessments"  are  employed  to  ex- 
press such  intent  Legislative  exemptions  of 
property  from  taxation  are  to  be  strictly  con- 
strued. This  rtUe  Is  universaL  Cooley. 
Tax'n,  54;  Weston  v.  SuperrlstM^,  44  Wis.. 
256.  In  pursuance  of  this  principle,  it  has 
been  generally  held  that  a  law  exempting 
tnx>perty  from  "taxation"  does  not  exempt  It 
from  asaessment  for  street  Imiwovements;. 
that  the  terms  "taxes"  and  "assessments" 
are  not  synonymous,  and  that  the  latter  is- 
not  included  In  the  former.  Lima  v.  Ceme- 
tery Ass'n,  5  Am.  ft  Eng.  Corp.  Ces.  547,  and 
note,  where  the  cases  on  the  subject  aire  col- 
lected; Wmona  &  8t  P.  By.  Co.  v.  City  of 
Watertown  (S.  D.)  44  N.  W.  1072;  City  of 
Sioux  dty  V.  Independent  Dist  of  Sioux 
City  (Iowa)  7  N.  W.  488;  25  Am.  &  Eng.  Enc. 
Iaw,  160,  and  numerous  cases  cited  In  note  2; 
Worcester  Agricultural  Soc.  v.  Mayor,  etc, 
of  Worcester,  116  Mass.  18»i  191;  Bridgeport 
V.  New  York  &  N.  H.  R.  Co.,  36  Conn.  255; 
McLean  Co.  v.  City  of  Bloomlngton,  106  IlL 
209;  Adams  Co.  v.  City  of  Qulncy.  130  lit 
506,  22  N.  E.  624;  Zable  v.  Orpbans'  Home. 
92  Ky.  80,  17  8.  W.  212;  Slate  v.  Mills,  A* 
N.  J.  Law,  177;  Buffalo  City  Cemetery  v. 
City  of  Buffalo,  46  N.  X.  506;  Roosevelt 
Hospital  V.  Mayor,  etc.,  84  N.  X.  108;  Rail- 
way Co.  V.  Decatur,  147  U.  S.  190,  13  Sup. 
Ot  293.  The  surrender  of  tbe  right  to  make- 
and  levy  assessments  cannot  be  implied.  All- 
presumptions  are  against  it,  and  all  who  In- 
sist on  such  exemption,  by  which  private 
property  is  to  be  lmim>ved  at  public  expense, 
I  must  come  prq;iared  to  establish  It  In  dear 
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and  unanswerable  tenn».  End.  Interp.  St. 
i  366;  Suth.  St.  Const.  S  3W;  Tucker  t.  Fer- 
Kuson,  as  VValL  675;  West  Wisconsin  Ry. 
Co.  y.  Board  of  Sup  ra,  03  U.  S.  51M;  People 
V.  CommlSBioners  of  Taxes,  95  N.  Y.  554. 
We  must  hold,  tlierefore,  that  the  provision 
of  chapter  45(».  I<aw8  18S0,  exempting  the 
premises  Id  question  from  "taxation,"  camiot 
be  construed  or  extended  bo  as  to  operate 
as  an  exemption  of  said  premises  from  spe- 
cial taxes  or  assessments,  so  long  as  the 
same  stuill  be  leased,  used,  or  occupied  by 
the  Wisconsin  State  Ainlcnlturat  Society  for 
the  purpose  of  holding  the  annual  state 
fair;  tliat  when  brought  within  the  corpo- 
rate limits  of  the  city  they  became  at  once 
subject  to  the  prorlsion  of  the  city  charter 
(section  12,  subc.  20,  c.  184,  Laws  1874),  which 
declares  that  "real  estate  exempt  from  taxa< 
tion  by  the  laws  of  the  state,  sball  be  sub- 
ject to  special  taxes  as  other  real  estate  under 
this  act."  Under  the  various  provisions  for 
selling  and  conveying  lands  charged  with  as- 
sessmentf»,  for  nonpayment,  it  cannot  well 
he  doubted  but  that,  within  the  meaning  of 
these  acts,  an  assessment  may  be  said  to  be 
a  tax,  as  there  Is  no  other  method  by  wbich 
c-ollectlon  can  be  enforced  save  through  the 
agency  of  the  laws  for  the  sale  and  convey- 
ance of  lands  for  the  nonpayment  of  general 
taxes;  and  for  this  reason,  and  to  that  pnr- 
jiose,  an  assessment  was  regarded  as  a  tax, 
as  held  in  Dalrymple  t.  City  of  Milwaukee, 
r>S  Wis.  187,  10  N.  W.  141;  Sheboygan  Co.  v. 
(Mty  of  Sheboygan.  54  Wis.  421, 11  N.  W.  598. 
These  cases  full  far  short  of  holding  that  an 
exemption  of  property  from  "taxation"  is  an 
exemption  of  It  from  assessment  or  si)ecial 
taxation  for  local  Improvements.  The  amend- 
atory act  (chapter  82.  La^vs  1891)  did  not 
Itecome  operative  until  March  31st  of  that 
year.  The  assessment  bad  been  ordered,  and 
the  improvement  contracted  for.  and  the 
work  constructed,  dnrlng  the  previous  year, 
and  the  usual  certlfloate  was  Issued  to  Brand, 
the  contractor.  January  8, 1891.  He  thereby 
acquired  vested  rights  by  virtue  of  his  con- 
tra<>t  and  the  performance  of  the  same,  and 
was  entitled  to  have  the  assessment  collected 
by  and  through  the  ordinary  iustnimeutali- 
tles.  This  was  nn  Inseparable  incident  of  bis 
contract  attendant  upon  Its  performance, 
without  which  It  would  probably  have  been 
or  little  or  no  value,  and  any  legislation  to 
deprive  him  of  his  right  to  enforce  the  pay- 
ment of  the  assessment  against  the  land 
would  doubtless  be  an  impairment  of  his  con- 
tract forbidden  by  the  constitution.  Robin- 
son V.  Howe.  13  Wis.  341-345.  Besides,  upon 
the  face  of  this  act.  It  is  apparent  that  It 
was  not  intended  to  have  a  retrospective  op- 
eration, but  was  enacted  only  as  a  rule  for 
future  cases.  The  proper  construction  and 
effect  of  the  acts  under  consideration  depend 
upon  the  fair  meaning  of  the  langimge  used, 
and  not  upon  the  fact  that  the  legislature  In 
previous  years  had  liestowed  many  favors 
upoo  the  State  Agricultural  Society,  nor  upon 


Its  financial  necessities,  or  the  character  or 
extent  of  Its  pecuniary  obligations  to  the 
owner  of  the  driving  park  to  pay  what  is 
termed  in  the  lease  "a  material  part  of  the 
rent"  of  these  premises,  by  payli^  the  general 
and  special  taxes  or  assessmrats  charged 
tlieivon  while  holding  the  same  under  the 
lease. 

It  does  not  clearly  appear  whether  Uie  two 
small  asaessmfflits  for  street  sprinkling  were 
charged  upon  the  property  before  or  after 
chapter  82,  lAw»  1891,  took  effect;  but  if 
afterwards,  the  plaintiffs  were  not  entitled 
to  enjiilti  the  execution  of  a  tax  deed  upon 
the  certificate  of  sale  embracing  the  three 
assessmeuts,  without  tendering  the  amount 
equitably  and  actually  due  thereop  for  the 
aB8£«8ment  for  tlie  sewer.  Hart  t.  Smith, 
44  Wis.  213,  215.  For  these  reasons,  we 
hold  that  the  order  refusing  to  vacate  the  In- 
junctlonal  order  was  erroneous.  The  order 
of  the  circuit  court  refusing  to  vacate  the 
Injunctlonal  order  Im  reversed,  and  the  cause 
Is  remanded  for  further  proceedings  accord- 
ing to  law. 


WALSH  V.  MTERS. 
(Supreife  Court  of  Wisconsin.    Feb.  18,  1896.) 

COSTHACT  —  CONSTKUCTION— UCTOUtTr—  BBBACa 

— Oamaob*. 

1.  Plaintiff  had  been  manufacturlug  tin  cnns 
for  defcntlant  for  some  timp  at  nu  agreed  prirc, 
when  defendant  wrote  to  pluintiff  that  he  wnnlil 
take  bin  entire  output  of  cans  if  he  would  agree 
not  to  fiell  to  a  certain  other  person,  and  directing 
plaintiff  to  enter  his  order  for  a  certain  nuniln-r 
of  cans  "as  heretofore."  Plaintiff  accepted  the 
proposition,  and  shipped  cans  which  were  paid  for 
at  the  price  theretofore  agreed  upon.  Held,  that 
the  contract  was  not  invalid  for  failure  to  dutiuitc- 
ly  fix  the  price  to  be  paid  for  the  cans. 

2.  Such  contract  Is  not  v<rfd  for  want  of  mu- 
tuality. 

3.  After  notice  from  defendant  to j^alnUff  of 
its  refusal  to  receive  cans,  to  be  maiuiiHcture<l  by 
plaintiff  from  material  to  be  furnished  by  defend- 
ant, and  after  defendant  has  made  a  c<mtract  with 
another  pecaon  to  recrive  cans  from  him  only, 
plaintiff  18  not  required  to  further  attempt  to  vmn- 
plete  its  part  of  the  contract  for  the  manufacture 
of  the  cans  to  enable  it  to  recover  from  defendant 
for  breach  thereof. 

4.  The  meaaure  of  damages  for  broach  of  a 
contract  to  receive  from  plaiutiff-a  ccrtaio  nnuiher 
of  onns,  to  be  maniifactured  from  material  to  be 
furnished  by  defendant,  is  the  difference  between 
the  contract  price  and  the  cost  of  manufacture. 

Appeal  from  superior  court.  Milwaukee 
county;  R.  N.  Austin,  Judge. 

Action  by  Francis  A.  Walsh  against  Isaac 
Myers,  as  Burviving  partner.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

The  defendants  were  manufacturers  and 
shippers  of  lye  and  potash,  under  the  name 
Eagle  Lye  Works.  The  plaintiff  was  a  man- 
ufacturer of  tinware,  under  the  name  F.  A. 
\A'al8h  &  Co.  The  plaintiff  liad,  for  a  long 
time,  manufactured  cans  for  the  defendants, 
from  material  furnished  by  them,  for  an 
agreed  price,  for  use  In  their  business.  On 
AUPist  20, 1889,  the  parties  made  a  new  con- 
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tract,  tn  wrltlug,  In  the  words  and  flgrures 
following:  "August  20,  1889.  Mesare.  F.  A. 
Walsh  &  Co.,  Citr--Gentlemen:  In  consid- 
eration that  yon  will  not  ship  to  E.  Meyers  & 
Co.,  of  St.  Louis,  either  nickel  or  one  hundred 
per  c^t  lye  cans,  we  herewith  agree  to  con- 
stantly employ  and  take  your  entire  output 
of  lye  cans,  and  you  wlU  tberefwe  enter  our 
order,  and  continue  to  furnish  us,  as  hereto- 
fore, our  entire  wants  for  cans,  which  will 
not  be  less  than  10  M  (ten  thousand)  cans  per 
day.  We  will  q;»eclfy  from  time  to  time,  as 
heretofore,  any  excess  of  one  size  can  or  oth- 
er. W^e  also  agree  to  keep  you  supplied  with 
ample  material,  such  as  taggera*  Iron  (of  a 
good  brand),  so  as  to  keep  your  force  con- 
stantly  employed.  This  contract  is  to  coa- 
tinue  in  force  as  long  as  the  Eagle  Lye  Works 
use  lye  cans.  Eagle  Lye  Works,  per  L.  Mey- 
ers." "Accepted.  August  20,  1889.  F.  A. 
Walsh  &  Co..  per  F.  A.  Walsh."  The  plaln- 
tlflr  manufactured  all  the  cans  which  the  de- 
fendants required  In  their  business  until  May 
8,  1801.  when  his  factory  was  destroyed  by 
fire.  He  at  once  proceeded  to  make  arrange- 
ments to  rebuild,  and,  lu  the  meantime,  to 
supply  from  other  sources  the  cans  which  the 
defendants  should  require.  Then  the  defend- 
ants informed  him  that  they  would  receive 
no  mare  cans  from  him.  They  Iiad,  in  fact, 
on  March  20,  1891,  made  a  contract  with 
Rosendalc,  Paine  &  Co.  to  receive  all  the  cans 
to  be  used  In  their  bu^ess  from  them,  and 
to  receive  cans  trom  no  other  source,  with 
the  purpose  to  terminate  or  repudiate  their 
contract  with  the  plaintiff.  From  that  time 
they  furnished  him  no  more  material,  and  re- 
fused to  receive  more  cans  from  him.  The 
action  is  to  recover  damages  for  a  breach  of 
the  contract  of  August  20,  ISSO.  It  was  tried 
by  a  referee,  who  found,  at  length  and  fully, 
the  fflcts  of  which  the  foregoing  Is  an  epito- 
me. The  report  of  the  referee  was  confirmed, 
and  the  plaintiff  had  Judgment  for  $10,83S.T3 
damages.  This  sum  Includes  only  a  few 
small  items  besides  an  item  of  f 10.209.9S  for 
profits  which  the  plaintiff  would  have  made 
if  the  contract  bad  Tieen  can-ied  out  "so  long 
as  the  Eagle  Lye  Works  use  lye  cans."  The 
defendants'  copartnership  was  terminated, 
by  the  death  of  one  of  the  partners,  June  23, 
1894,  and  damages  are  estimated  upon  the 
profits  which  would  have  been  made  on  tbe 
cans  which  were  actually  used  In  tbe  defend- 
ants* busluess  l>etweeu  the  time  of  the  breach 
and  the  death  of  the  partner. 

Winkler,  Flanders,  Smith.  Bottum  St  Vlbis, 
for  an^dlant  Timlin  ft  OUcksman,  for  re- 
spondent. 

NEWMAN,  J.  (after  stating  the  facts).  It 
is  urged  that  the  instrument  of  August  20, 
1889,  la  Invalid  as  a  contract,  because  It  does 
not  fix  tbe  price  to  be  paid  for  the  cans  which 
were  to  be  manufactured  under  it,  and  so 
was  not  a  completed  contract,  but  only  In- 
choate, leaving  most  essential  terms  to  be  ar- 
ranged by  future  agreement  If  this  Is  the 


real  effect  of  the  Instrument,  It  cannot  tw 
deemed  a  completed  contract,  nor  In  force, 
so  as  to  bind  the  defendants  to  receive  cans 
from  the  philntlff.  But  It  appears  that  there 
bad  been  a  previous  agreement.  In  writing, 
fixing  the  rate  to  be  i>ald  for  such  cans  as 
this  Instrument  provides  for.  The  evidence 
shows  that,  from  the  date  of  that  contract  to 
August  20,  1889,  the  date  of  this  last  con- 
tract, Uke  cans  were  furnished  at  the  same 
prices,  and  were  l>elng  then  so  furnished.  It 
may  well  be  deemed  that  the  words  of  the 
contract,  "Yon  will  therefore  enter  our  order, 
and  continue  to  furnish  us,  as  heretofore, 
our  entire  wants  for  cans."  contemplate  the 
price  as  well  as  the  slse  and  quality  of  the 
cans.  It  Is  certainly  competent  that  the  court 
shall  be  Informed  of  the  situation  of  the  par* 
ties,  so  tluU  it  can  view  the  agreement  from 
their  situation  and  standpoint,  and  ascertain 
from  that  vantage  point  what  the  parties  in- 
tended by  the  words  used  (Nllson  v.  Morse, 
52  Wis.  240,  0  N.  W.  1);-  and  then  such  a  con- 
struction Is  to  be  given.  If  possible,  as  shall 
sustain,  rather  than  defeat,  the  contract  (2 
Pars.  Cont.  (121;  Redman  v.  Insurance  Co., 
47  Wis.  80,  1  N.  W.  303).  And  the  fact  that 
cans  won  furnished  and  paid  for,  without 
any  new  agreement  fixing  the  price,  down  to 
the  time  of  the  fire.  May  8,  1891,  Is  entitled  to 
weight  as  a  practical  construction,  by  the 
parties  themselves,  of  this  provision  of  tbe 
contract.  Nllson  v.  Morse,  supra;  Cotton 
Mills  v.  Foi-d,  82  Wis.  416.  430,  62  N.  W.  7tH. 
So  it  is  considered  that  the  words  "as  here- 
tofore" imply  as  well  the  price  as  tbe  slxe  of 
tbe  cans  to  be  manufactured. 

It  is  urged  that  the  contract  is  void  for 
want  of  mutuality.  But  this  can  hardly  be; 
for,  certainly,  there  are  mutual  promises 
which  are  good  consideration  for  each  other. 
The  defendnuto  agreed  to  furnish  the  mate- 
rial, and  to  receive  not  less  than  10,000  cans 
per  day.  and  the  plaintiff  agreed  to  furnish 
them  "as  heretofore."  In  form,  he  "accept- 
ed" the  proposition  made  to  blm  by  tbe  de- 
fendants. 

The  coutract,  by  Its  terms,  was  "to  con- 
tinue in  force  as  long  as  the  Eagle  I^ye 
Works  use  lye  cans."  The  notification  to 
tbe  plaintiff,  by  the  defendants,  at  the  time 
of  the  fire,  especially  when  considered  In  con- 
nection with  the  contract  previously  made 
with  Rosendalc,  Paine  &  Co.,  whereby  they 
had  bonnd  themselves  to  receive  no  cans  from 
any  persons  other  than  Bosendale,  Paine  & 
Co.,  was  a  complete  excuse  to  the  plaintiff 
from  further  performance  of  the  coutract 
upon  his  part.  He  might,  at  his  option,  con- 
sider the  contract  as  rescinded  (School  Dlst. 
v.  Hayne,  40  Wis.  511,  1  N.  W.  170);  or  he 
might  tn>nt  the  contract  as  broken,  and  bring 
an  action  at  once  for  the  breach.  The  plain- 
tiff elected  to  treat  this  as  a  breach,  leaving 
the  contract  still  in  force.  This  keeps  tbe 
contract  alive  for  the  boueflt  of  both  parties, 
and  made  it  necessary  for  tlie  plaintiff  to  be 
lu  readiness  to  perform  his  part.  If  perform- 
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ance  was  demanded  by  the  defendants.  No 
such  demand  Beems.  to  bare  been  made. 
There  could  be  no  breach  or  default  on  the 
part  of  the  plaintiff,  at  this  stage,  unless  he 
failed  to  perform  on  request  In  the  absence 
of  such  request,  and  failure,  U  Is  uninii>or- 
tant  whether  he  was  always  ready  to  per- 
form. Under  the  circumstances,  he  was  not 
bound  to  incur  useless  expense.  2  Pars.  Gont 
(0th  Ed.)  781;  3  Am.  &  Eng.  Bnc.  Law,  904, 
000;  Cameron  t.  White,  74  Wis.  425,  43  N. 
W.  155;  Corbett  t.  Anderson,  85  Wis.  218, 
54  N.  W.  727;  Tufts  v.  Weinfeld,  88  Wis. 
047,  60  N.  W.  992;  Wlndmuller  t.  Pope,  107 
N.  Y.  674,  14  N.  E.  436. 

Xo  legal  justification  appears  for  the  de- 
fendants' breach  of  the  contract  It  is  clear 
that  they  no  longer  wished  or  Intended  to  per- 
mit the  plaintiff  to  manufactuie  cans  for 
them.  They  did  not  afterwards  request  or 
furnish  material  for  this  manufacture,  and 
had,  previously,  made  an  exclusive  contract 
with  others  to  make  the  cans.  So  the  plain- 
tiff Is  entitled  to  recover  his  damages.  These 
are  the  proflts  which  he  would  hare  reallssed 
If  he  had  been  permitted  to  make  10,000  cans 
per  day  during  the  life  of  his  coutract  In 
other  words,  he  is  entitled  to  recover  the  dif- 
ference between  the  contract  price  and  the 
cost  of  manufacture.  Cameron  t.  White,  su- 
pra; Corbett  v.  Anderson,  snpro;  Allen  v. 
Murray.  87  Wis.  41,  57  N.  W.  979;  Tufts  v. 
Weinfeld,  supra.  The  trial  court  assessed 
the  damages  on  this  rule  of  profits.  It  esti- 
mated them  on  a  conservative  baais.  In- 
stead of  estimating  for  cans  at  the  rate  of  10,- 
000  per  day.  It  estimated  on  the  number  of 
cans  which  were  shown  to  have  been  actually 
used  by  the  defendants,  which  was  a  consid- 
erably less  number.  It  considered  that  the 
contract  terminated  when,  by  the  death  of 
one  of  Its  members,  the  firm  was  dissolved. 
Then,  if  the  damages  were  estimated  on  a 
smaller  number  of  cans,  and  for  a  shorter  pe- 
riod of  time,  that  Is  favorable  to  the  defend- 
ants, and  not  error  against  them.  If  the  ac- 
tion had  been  tried  soon  after  the  breach,  it 
would  have  been  permissible  to  estimate 
damages  for  the  full  number  of  cans  agreed 
to  be  received  for,  at  least,  the  time  from 
the  breach.  May  8,  1891,  until  June  23.  1894, 
the  time  of  the  dissolution  of  the  partnership, 
which  was  a  little  more  than  three  years. 
Treat  v.  Hiles,  81  Wis.  280,  50  N.  W.  896. 
But  It  was  possible,  by  a  later  trial,  to  ascer- 
tain more  nearly  the  actual  damages.  It 
does  not  appear  that  the  damages  assessed 
are  In  excess  of  the  damages  properly  recov- 
erable. The  Judgment  of  the  snpeilor  court 
of  Milwaukee  connty  Is  affirmed. 


ERBACHER  et  al.  v.  SEEFELD. 

(Supreme  Court  of  WiscoDSin.    Feb.  18,  1896.) 

HBAIr-B8Tl.TB  Broker~C<imkisbioxb — Farol  Bvi- 
DBXCR. 

Where  a  written  agreement  provided  that 
plaintiff  was  to  re«^ve  a  cumuiisnioQ  for  procuring 


a  purchaser  for  defenclnnt,  payable  at  the  date 
when  the  price  was  to  be  iKiiil  by  the  pnrcbaser, 
parol  evidence  was  inadmieBible  to  mow  that 
plaintiff  was  to  wait  for  his  commisuona  until 
the  price  was  actually  paid. 

Appeal  from  superior  court,  Milwaukee 

county;  R.  N.  Austin,  Judge. 

Action  by  F.  Erbacher  and  others 
against  Otutav  A.  Beefeld.  From  a  Judgment 
entered  on  a  verdict  directed  for  plaintiffs,  de- 
fendant appeals.  Afllrmed. 

Mai^ham  &  Nlcfeerson,  fbr  appellant.  WU- 
Itama  &  May,  for  lespondentB. 

CASSODAY,  C.  J.  This  action  is  brought 
by  the  plaintiffs,  as  partners,  for  services  ren- 
dered by  them,  as  such,  to  the  defendant.  In 
procuring  a  purchaser  for  the  real  estate  de- 
scribed, and  then  owned  by  the  defendant. 
The  complaint  alleges  the  employment,  and 
agreement  to  pay  $800.  being  2  per  cent  com- 
mission upon  the  selling  price  of  the  land, 
which  was  ?40.000,  and  the  performance  of 
the  CMitract  on  the  part  of  the  plaintiffs.  The 
answer  admits  tjie  original  employment  hut 
alleges  nonperformance  on  the  part  of  the 
plaintiffs.  At  the  close  of  the  trial  the  court 
directed  a  verdict  In  favor  of  the  plaintiffs 
for  ?800,  with  interest  from  March  1,  1893. 
It  appears,  from  the  undisputed  evidence, 
that  on  or  prior  to  December  17,  1892,  the 
plaintiffs  procured  one  Winkler  to  purchase  the 
land  -described  on  terms  satisfactory  to  the 
defendant  on  that  day;  that  Winkler  paid  the 
defendant  on  that  day  |100,  for  which  the 
defendant  gave  him  a  receipt  reciting  the 
terms  of  paym«its;  that  January  30,  1893, 
Winkler  and  the  defendant  again  met,  by  an 
arrangement  with  the  plaintiffs,  and  entered 
into  articles  of  agreement  for  the  sale  by  the 
defendant  to  Winkler  of  the  land  In  question, 
pursuant  to  the  receipt,  but  the  times  fixed 
therein  for  making  some  of  the  payments 
were  somewhat  different;  that  hi  each  $1,000 
was  to  be  paid  down,  and  f5,t>00  March  1, 
1893;  that  neither  mentioned  the  plaintiffs, 
nor  referred  to  their  commissions  nor  any 
agreement  between  the  defendant  and  the 
plaintiffs;  tliat  at  the  time  and  place  of  ex- 
ecuting the  articles  of  agreement  the  defend- 
ant exacted  of  the  plaintiffs  an  agreement  in 
writing,  and  thereupon  dictated  to  the  scriv- 
ener a  written  agreement,  signed  by  one  of 
the  plaintiffs,  to  the  effect  that  In  considera- 
tion of  the  extra  time  given  on  the  first  pay- 
ment, the  plaintiffs  would  take  their  commis- 
sions, amounting  to  ¥800,  on  the  account  of 
such  sale  to  Winkler,  on  March  1,  1893;  that 
that  was  the  only  written  agreemMit  Iwtween 
the  plaintiffs  and  the  defendant  respecting 
commissions.  There  Is  no  dispute  as  to  the 
amount  of  the  commissions  to  be  paid.  Of 
couraCi  tlie  absence  of  any  agreement  as  to 
t))e  t^'"^  payment,  they  would  have  been 
0ljg  immediately  upon  securing  a  purchaser; 
Ij-^e,  the  defendant  exacted  the  writtwi 
^  .pinent  mentioned.  The  only  defense  at- 
^^ted  to  be  proved  was  to  the  effect  that 
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tbe  plalntiflB  were  not  011I7  to  wait  for  pay- 
ment nottl  tbe  day  when,  the  terms  of  the 
artlclea  of  agreement,  ttie  95,000  payment  was 
to  becwne  due,  bnt  untU  It  should  In  fact  be 
aetoBlly  paid,  and  that  the  scrlTener  foiled 
to  write  the  agreement  respecting  conunlB> 
abma  as  the  d^endant  dictated  the  mum. 
Jiis  testimony  tiered  to  prove  such  defense, 
or  some  of  it,  was,  as  we  think,  properly  ex- 
dnded.  as  trading  to  contradict  the  written 
agreehnent  so  mad&  It  was  unnecessary  that 
It  ^xmld  be  signed  by  tbe  defendant  to  be 
biDdlng  upon  him.  He  accepted  It,  and  that 
was  «iongh  to  make  It  blncUng.  It  toUawu 
that  the  vodict  was  prop^riy  directed  Id  fa- 
vor of  tbe  pialntUfB.  Tbe  Judgmoit  of  the 
mperior  court  for  HUwankee  county  la  af- 
firmed. 


CAWKER  et  al  v.  SEAMANS. 

{Smmme  Csort  of  WiscimauL    Feb.  1£.  1890.) 

Trial— Failobi  op  Proof— Uihbctiiio  Vbrdiot. 

Where  a  counterdaim  in  an  action  on  & 
note  alleged  thnt  it  waa  given  for  the  price  of  a 
sew^atH'r.  and  that  the  aale  of  auch  paper  was 
indoced  by  fraudulent  representatiooa  as  to  its 
nine,  and  there  was  evidence  that  the  payee,  who 
was  plaintiff's  testator,  had  admitted  making  such 
rfiircscntations,  and  that  they  were  false  in  sever- 
al particulara,  it  was  error  to  direct  a  verdict  for 
plaintiffs 

Appeal  from  eaperlor  court,  Milwaukee 
eonntr;  R,  N.  Austin,  Judge. 

Action  by  Sarah  M.  Cawker  and  others 
against  S.  H.  Seamans  on  a  promissory  note. 
Prom  a  Jtidgment  entered  on  a  verdict  direct- 
ed for  plalhtlffli,  defendant  appeals.  Re- 
versed. 

iivarge  E.  Sutherland,  for  appellant  Hoyt 
k  Oedan,  for  leapondenta. 

CASSODAT,  C.  J.  It  appears  from  the  rec- 
ord tbat  October  28. 1881,  the  defendant  gave 
to  tbe  testatoi?  of  the  i^alatlffs  a  promissory 
note  bearing  date  on  tbat  day,  for  $500^  due 
July  1,  IBM,  and  Interest  thereafter.  In  part 
payment  of  the  purchase  price  of  what  was 
known  a»  the  "United  States  Miller  and  MUl- 
Ing  Engineer,"  a  trade  paper,  which  bad 
beat  pnbUabed  In  Milwaukee  by  such  testa- 
tor; and  tbe  plaintUCs  Iwougbt  this  suit  upon 
tbat  note  to  recover  the  amount  thereof. 
The  def»idant  answered,  and  admitted  the 
making  of  the  note,  and  alleged,  by  way  of 
d^ense  and  set-c^  or  counterclaim,  that  such 
parcliase  was  made  upon  the  express  repre- 
sentationa  made  by  said  testator  to  Induce 
tbe  purchaae,  to  the  effect  that  tbe  said 
"United  Statea  MUler  and  MllUng  Engineer" 
had  an  actual  circulation  «f  at  least  1.000 
bona  fide  paying  subscribers,  who  were  reg- 
ularly paying  therefor  a  sum  exceeding  $1,- 
000  annually,  and  tliat  It  also  had  a  large 
amount  of  actu^,  live,  paying  advertise- 
ments, Inserted  In  such  paper  by  actual  bona 
flde  paying  advertisers,  who  were  then  pa- 
trons of  such  pi^r,  and  who  were  then  pay- 


ing therefor  a  sum  e»Meding  9e,509  annoal- 
ly;  that  the  defendant  relied  upon  auch  rep- 
resentattona.  and  purchased  said  proper^ 
upon  the  straigth  theoeof ;  that  auch  repre- 
sentations were  In  fhct  ftlse,  to  the  dam^ie 
of  the  defendant;  and  that  such  damages  be 
aiSJudged  to  be  a  aet^fC  and  counterclaim  to 
the  amount  of  tbe  note.  The  plaintiffs  re- 
plied to  the  counterclaim.  At  the  close  of 
the  trial,  the  court  directed  a  verdict  In  fa- 
vor of  the  plaintlffB  for  952A25;  and,  from 
the  judgment  entwed  thftreon,  the  defendant 
brings  this  appeal.  There  was  evidence  on 
the  part  of  the  detendant  tending  to  prove 
that  the  testator  had  admitted  that  be  made 
such  representations  to  the  d^enduit,  and 
thereby  induced  him  to  make  such  purchase, 
and  that  such  tepresentatlona  were  folae  in 
several  partleulara.  The  evidence  In  the 
case  was  anfllclent  to  take  Oie  csae  to  tlte 
jury;  and  hence  It  was  error  to  direct  a  ver- 
dict in  favor  of  the  plaintiffs.  As  there  must 
be  a  new  trial.  It  la  unnecessaxy  to  aay  more. 
The  Judgment  of  the  superior  court  for  Mil- 
waukee county  Is  reversed,  and  tlie  cause  Is 
remanded  tor  a  new  trial. 


GATES  V.  PARXILY  et  al. 
(Supreme  Gourt  of  Wiscooatai.    Feb.  1^  1888.) 
Vekdoh  and  Pdkobasih^Bfecific  Pehtorhancb 

— RbUBF  IN-EllUlTZ  AOAJXST  FOBFELTL- KB— CON- 
TRACT CoxBTRUBD  —  Res  Judicata— Waivbr  qf 
Vendor's  Libm— UARKBTABtiSTiTUi^TAX  Dbbd 

—  DaMAOM  TOR  FaILURB'  op  TLTUC— CoaTSACT 

FOR  Sale  of  Stasdlxq  Tiuiibh. 

1.  Where  a  vendor  of  land  sues  to  enforce  a 
roecific  performance  of  an  executory  contract  by 
the  purchaser,  although  the  siibatnutial  part  of  the 
relief  asked  is  the  recovery  of  maoer,  and  tbengb 
he  also  asks  the  enforcement  of  a  v«ador's.  Uttn, 
tlie  action  is  clearly  triable  in  equilr. 

2.  When,  at  tbe  time  a  deed  to  a  large  num- 
ber of  tracts  of  land  was  d^ivered,  and  one-half 
the  purchase  money  oaid,  a  further  contract  was 
made  by  which  the  vendor  agreed  by  a  specified 
date  to  furnhsh  abstracta  snowing  perfect  title 
to  all  the  lands,  or.  in  defaidt,  that  no  farther  pay- 
ment should  be  held  to  be  due  him  fen  the  laud, 
such  condition  of  forfeiture  is  one  from  which  be 
may  be  relieved  in  equity,  giving  damages  as 
oomitensatioQ  if  they  can  be  ascertained. 

3.  In  such  case  one-half  the  purctuaa  mon- 
ey retained  by  tbe  purchaser,  being  so  largely  in 
excess  of  what  might,  and  probably  would,  be  the 
damages  for  a  breach  of  the  condition  by  tbe  ven- 
dor in  failing  to  show  a  perfect  title  to  all  the  land, 
cannot  be  considered  as  liquidated  damages  for 
such  broach,  but  must  be  held  as  having  been  in- 
tended as  security  for  such  damages  as  should  be 
actually  sustninra. 

4.  An  agreement  by  a  vendor  to  fumiah  widj- 
in  a  specified  time  an  abstract  showing  a  perfect 
title  to  the  property  conveyed  bint^  him  to  furnish 
a  marketable  title,  aldwugh  bis  deed  bad-  been 
deUvered. 

ft.  A judgment  of  peremptory  noBsnit  aninBt 
a  plaintiff  is  not  a  bar  to  another  action  njr  the 
same  cantip. 

6.  Tbe  deuial  of  die  reformation  of  a  deed, 
prayed  for  in  a  counterclaim,  is  not  an  sdjndiea- 
tivn  thnt  the  dmi  is  in  accordance  with  the  con- 
tract of  the  parlii's. 

T.  In  a  contract  between  a  vendor  and  ptir>- 
diaser  of  land  whldi  redtcd  tlic  eoaveyance  of 
the  land  and  the  paijaMnt  of  oas-haU  the  par* 
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cbue  money,  and  proTidnl  for  the  payment  of  the 
M-malnder,  a  fortber  provMou  tbat  the  contract 
should  be  construed  aa  a  persoual  oue  between 
the  parties,  and  its  terms  and  conditious  should 
oonstitate  no  lien  upon  aay  real  estate  mentioned 
therein,  waa  an  express  waiver  of  the  right  to  a 
vendor's  lien,  which,  in  the  abseoce  of  fraod,  ii 
binding  on  me  Tendor,  though  he  may  have  been 
misiuformed  aa  to  tile  legal  effect  of  the  language 
used. 

8.  Rev.  St  I  1176,  having  provided  that  a 
tax  deed  ahall  ve«t  in  the  grantee  title  in  fee  sim- 
ple, and  makinff  it  evidence  of  the  regularitr  of 
all  proceedings  under  which  It  is  issued,  such  deed, 
if  fair  upon  its  face,  la  prima  facie  a  morlcetable 
title,  which  the  vendee  is  bound  to  acc^t  aa  ancfa 
unless  specific  objection  is  made,  and  on  a  hearing 
it  la  found  not  free  from  reasonable  doubt, 

9.  In  an  action  foi  necific  pofonnance,  It 
la  snffldeot  if  a  vendor  la  able  to  make  title  at  any 
time  before  ttial  or  decree. 

10.  Where  a  contract  for  the  purchase  of  land 
embraces  a  uundier  of  separate  tracts,  and  the 
title  to  some  of  them  la  niunarketable,  and  not  ac- 
cepted, the  measure  of  damages  to  the  purchaser 
is  such  fractional  part  of  the  whole  conatderatioa 
agreed  to  be  paid  as  the  value  of  the  tracts  to 
which  the  title  is  found  defective  bore  to  the  value 
of  the  entire  quantity  purchased  when  the  con- 
tract was  made,  with  such  intereat  aa  the  terms 
of  the  contract  render  equitable. 

11.  A  penalty  for  failure  to  furnish  title,  great- 
er than  the  value  of  the  land  involved,  will  not 
be  enforced. 

12.  An  outstanding  contract  of  sale  of  stand- 
ing timber  on  a  tract  of  land  passes  aa  interest 
in  the  land,  and  couHtitntea  a  defect  in  the  title  of 
the  holder  of  the  fee,  which  is  not  rendered  mar- 
ketable by  parol  evidence  that  all  the  timber  sold 
has  been  taken  off,  m  an  action  to  which  the  bold- 
er of  the  contract  U  not  a  party. 

Appeal  from  drcnlt  court,  Clark  county; 
W.  F.  Bailey,  Jadge. 

Action  by  James  h.  Gates  against  Samn^ 
P.  Parmly  and  Hattie  S.  ^rmly,  executors 
of  Hairy  C  Parmly,  deceased.  Decree  for 
plaintur,  and  defendants  appeal  Berersed. 

This  was  an  action  brought  by  the  plaintiff 
against  Henry  G.  Parmly,  as  trustee  for  the 
defendants  Cbaries  A.  Avery,  Samu^  K. 
Gray,  Aaron  H.  WUcoz,  Z.  8.  Wilson,  and 
against  him  Individually,  to  reform  a  certain 
contract  concenilng  the  sale  and  c<mTeyance 
of  abont  20,000  acres  of  land  In  Clark  county, 
and  for  a  construction  thereof,  and  for  relief 
against  an  alleged  penalty  therein,  and  for 
judgment  for  the  amount  due  the  plaintiff  for 
purchase  money,  and  for  atriet  forecloeure 
and  other  relief.  It  was  alleged  that  the 
plaintiff  was  the  owner  lu  fee  of  the  lands  lu 
February,  18SS.  described  in  the  compUiint, 
and  that,  In  'the  transactions  between  him 
and  the  defendants,  sold  Henry  C.  Panuly 
acted  as  such  trustee  for  and  represented  his 
codefendants  as  well  as  himself;  that  on  the 
2gth  of  September,  ISSS,  the  plaintiff  exe- 
cuted and  delivered  to  the  said  Henry  C. 
Parmly,  as  trustee,  a  contract,  which  Is  set 
oat  at  length,  in  which  It  was  recited  in  sub- 
stance that  June  16,  ISSS,  a  previous  con- 
tract had  been  made  between  the  parties  by 
which  the  plaintiff  sold  and  agreed  to  con- 
vey by  warranty  deed  to  said  Henry  C. 
Parmly-  the  aild  lands  for  $45,000,  one-half 
cash,  and  the  balance  In  one,  two,  and  three 
years.  In  equal  payments,  with  Intereat  as 


therein  stated,  and  guarantied  to  warraii 
and  defend  the  title  to  said  land,  and  tbi 
there  were  10,000,000  feet  of  pine  timber  an 
lumber  and  15,000,000  feet  of  hardwood  tin 
ber  and  lumber.  Including  basswood  then 
on,  and  had  further  agreed  to  fomlab  sal 
Parmly,  trustee,  an  abstract  of  title  to  tli 
said  land,  showing  perfect  title  in  blm  (sal 
Gates),  and  that  he  had  a  good  and  lawfi 
right  to  convey  the  same;  that  there  imd  bee 
delay  In  furnishing  abstracts  of  title,  and  tt 
plaintiff  had  previously  executed  to  ParmI: 
trustee,  a  warranty  deed  of  a  portion  of  tti 
lands,  and  had  on  that  day,  S^tember  20, 1S8) 
ddlvered  to  falm  a  warranty  deed  of  all  sal 
lands,  confirming  said  prior  deed,  and  desire 
to  receive  the  cash  payment  of  922,500.  Tli 
said  second  contract  recited  that  the  iriainti 
had  fnmlsbed  to  Parmly,  trustee  an  abstrai 
of  a  portion  of  the  land,  and  had  transferre 
to  him  certain  outstanding  tax  certificab 
thereon,  and  that  Parmly,  trustee,  had  pal 
the  plaintiff  $22,500  In  cosh,  and  It  was  stipi 
lated  in  consideration  of  the  premtoea  that  tl 
plaintiff  should  within  four  months  f urn  la 
and  deliver  a  complete  abstract  of  title  I 
said  lands,  and  by  August  16,  1880,  he  won! 
furnish  and  deliver  to  said  Parmly,  truste 
an  alietract  of  title  thereof  showing  a  pe 
feet  title  in  said  plaintiff  at  the  date  of  sal 
deed  to  Parmly,  trustee,  or  showing  the  tit! 
to  have  been  made  perfect  prior  to  the  mai 
ing  of  such  abstract;  that  in  case  of  failui 
"to  furnish  such  abstiact.  or  If  the  abstra< 
furnished  failed  to  show  a  perfect  title,"  t 
stipulated  aforesaid,  "no  further  sum  of  moi 
ey  whatsoever  shall  be  held  due  from  sal 
Henry  C.  Paimly,  trustee,  to  the  said  Jam* 
L.  Gates,  for  or  on  account  of  said  pn^n 
under  this  contract,  or  under  the  contract  ( 
June  16,  ISSS,  or  otherwise,  but  that  the  ea) 
Parmly,  trustee,  shall  hoM  the  title  to  tl 
lends  free  and  discharged  of  any  claims  wha 
soever  for  fortber  purchase  money,  and  tt 
said  122.500  paid  at  this  date  shall  be  In  tb 
event  the  full  consideration  and  pnrcha: 
price  of  said  property,  unless  the  titie  shoul 
be  defective  aa  to  800  acres  or  less."  In  wblc 
event  Pnrmly  waa  to  have  a  deduction  at  tl 
rate  of  five  dolhuv  per  acre  therefor,  or  i 
much  more  as  It  should  be  worth.  In  cni 
the  plaintiff  compiled  with  the  terms  of  tl 
contract  aa  stipulated,  Parmly,  as  truste 
was  to  pay  him  the  further  sum  of  $22,50 
In  payments  and  with  Interest  as  therein  stn 
ed;  and  said  named  agreement  was  to  tal 
the  place  In  all  respects  of  the  one  of  Jut 
ISSS.  It  was  further  stipulated  that  tl 
second  contract  should  be,  and  be  construe 
"to  be,  a  personal  contract  between  the  pa 
ties,  and  Its  terms  and  provisions  shall  co: 
stitute  no  lien  on  any  real  estate  mentions 
therein";  and  the  second  contract  contains 
the  same  gunmnty  as  the  former  one  as 
the  quantity  of  lumber  and  timber,  and  tha 
If  the  amount  of  land  fell  short  of  20,(h 
acres,  the  plaintiff  was  to  pay  five  dollars  p< 
acre  for  each  acre  it  fell  short,  and  pay  c 
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demand  to  Parmly,  tntatee,  tbB  actual  value 
ot  any  deflcteucy  of  liiinb«r  and  timber.  It 
«u  allseed  tliat  Gates,  at  the  date  of  nid 
smmd  contnct  then  being  the  owner  In  tee 
simple  ot  said  lands,  sold  tbe  same  to  the  de- 
fendants for  $45,000,  and  bj  hls'deed  set  oat 
in  the  complaint  otmTeyed  the  same  to  Henry 
C.  Parmly,  trustee.  The  deed  was  one  of  spe- 
cial warranty  only,  as  against  persona  claim - 
log  under  the  grantors.  It  was  alleged  Uiat 
tbe  plaintill  bad  fully  performed  said  con- 
ttaet,  and  tbat  the  ontlre  amoant  of  purchase 
money  bad  Jong  since  become  due;  that,  al- 
tbongh  be  had  not  performed  to  the  fullest 
extnit  within  the  time  rapressly  required,  yet 
tbat  time  was  not  of  the  essence  of  the  con* 
tract,  and  that  extensions  of  time  lad  been 
Kireo  after  the  four  mwidH  specified  In  the 
contract;  tiiat  the  plaintiff  had  been  to  an  ex 
pense  of  93,000  in  fnralaUng  abstracts,  and 
that  the  lands  conveyed  to  tbe  d^endants  in 
mpect  to  the  title  of  which  there  Is  no  dia- 
pate,  at  the  date  of  tbe  deed,  were  and  are 
of  the  value  ot  975,000;  tbat  the  d^ndants 
had  only  paid  the  plaintiff  $18,000.  and  tbe 
redtal  Id  the  contract  to  the  effect  tbat  the 
inm  paid  was  922.600  did  not  truly  state  the 
bets,  and  ma  retsined  therein  mistake 
and  ornslgbt;  that  tbe  clause  therein  declar- 
ing the  contract  to  be  a  personal  one,  and  its 
terras  and  provisions  should  constitute  no  Hen 
on  the  lands,  was  inserted  therein  through 
band,  false  representations,  and  connivance 
of  the  defendant  Henry  C.  Parmly.  trustee; 
"tbat,  when  tbe  contract  was  read  to  tbe 
plaintiff,  bis  attention  was  directed  to  it  es- 
pecially, and  be  inquired  of  said  Parmly  and 
till  attorney,  and  was  assured  by  Iwth  of 
them,  falsely  and  frandulently.  that  the  clause 
cat  no  agure  whatever  In  the  contract,  that  it 
was  merely  formal,  and  that  by  It  plaintiff  re- 
IfOfted  to  the  defendants  no  rights  he  had.  ei- 
ther In  law  or  equity,"  and  he  signed  It  rely- 
ing on  sncb  statements.  Tbe  plaintiff  aver- 
red that,  in  an  action  commenced  in  the  cir- 
cuit court  for  Clark  county  by  him  against 
the  defendants,  wherein  Judgment  vms  ren- 
dered March  7,  1801,  It  was  adjudged  tbat  the 
said  deed  so  executed  as  aforesaid  was  n  full 
compliance  with  and  performance  by  the 
plaintiff  with  the  contract  on  his  part;  and 
tbe  plaintiff  Insisted  that  tbe  condition  prec- 
edent stated  in  the  contract  should  be  con- 
strued and  held  to  operate  by  way  of  penalty 
or  forfeiture,  and  not  as  liquidated  damages, 
and  did  not  Impose  on  the  plaintiff  the  loss 
of  $22,500,  but  only  such  damages  as  the  de- 
fendants might  show  that  they  Iiad  In  foct 
n»tained,  but  tbe  defendants  were  insisting 
upon  said  clause  and  a  forfeiture  of  $22,500 
noder  the  same^  and  Judgment  was  asked  as 
above  stated. 

The  defendants.  In  their  answer,  denied 
that  tbe  plaintiff  "n'as  at  any  time  tlie  oAvner 
of  all  the  lands  described,  and  alleged  that 
he  had  no  title  nor  right  of  possesnlon  of  n 
lai^e  part  thereof,  and  could  not  and  did  not 
convey  the  same  by  said  deed,  and  specified 


defects  and  failures  of  title  of  various  kinds 
to  a  great  port  of  the  lands  described  there- 
in, and  that  he  had  not  since  conveyed 
them  to  the  defendants.  They  alleged  that 
they  paid  <m  said  purchase  $22,500,  and 
denied  that  any  mistake  in  the  recital  of  the 
contract  on  tbat  subject  occurred,  or  that 
any  other  snm  ever  became  due,  and  denied 
that  the  plaintiff  folly  performed  the  said 
contract,  and  Insisted  that  the  condition  pre- 
cedent In  respect  to  the  second  sum  of  $22,- 
SOO  had  not  been  performed,  and  pleaded  the 
terms  of  the  contract  in  tbat  respect  in  bar 
of  the  plaintiff's  claim,  denying  that  the 
plaintiff  delivered  as  required  atMtracts  of 
title  showing  perfect  title  In  all  said  lands, 
and  that,  as  shown  1^  said  sbatracta,  tbe 
title  to  6,000  acres  ot  sold  lands  had  failed; 
that,  as  to  over  100  40-acre  tracts,  the  plain- 
tiff bad  BolA  alt  the  pine  timber  thereon  to 
the  Northwestern  Lumber  Company,  and 
since  the  contract  with  said  I^rmly,  tms* 
tee.  it  bad  entered  thereon,  and  cut  and  re< 
moved  a  large  quantity  of  valuable  Umber 
therefrom;  that  the  title  to  a  considerable 
portion  of  the  lands  was  by  tax  deeito  which 
had  not  been  recorded  three  years,  and  they 
were  liable  to  be  attached  and  held  void; 
and  that  there  were  Uens  and  Incumbrances 
on  other  portions;  and  tbat  some  of  said 
lands  belonged  to  other  parties,— all  of 
which  appeared  by  the  abstracta  Tbe  de- 
fendants insisted  that  thm  had  been  a 
breach  of  tbe  contract  as  to  tbe  amount  of 
pine  and  hardwood  timber  on  said  lauds  at 
the  time  of  tbe  sale,  and  alleged  that  the 
plaintiff  had  sold  and  conveyed  away  such 
timber,  so  that,  at  tbe  time  of  the  «ecutiou 
of  tbe  contract,  there  were  on  sidd  lands 
not  to  exceed  3,000,000  feet  of  pine  timber 
or  lumber,  and  5.000,000  feet  of  hardwood, 
including  basswood,  and  the  def«idants  had 
been  damaged,  by  reason  of  premises,  $14.- 
000.  The  defendants  further  pleaded  In  bar 
a  port  of  the  same  Judgment  In  tbe  previ- 
ous action  by  tbe  plaintiff  against  the  same 
defendants,  rendered  March  7,  1891,  men- 
tioned In  the  plaintiff's  complaint,  alleging 
that  said  action  was  for  tbe  same  cause  as 
the  present  action,  and  that  Judgment  was 
given  thereon  on  the  merits  dismissing  the 
platntifTs  complaint,  and  that  such  Judg- 
ment remained  in  full  force,  etc. 

The  court  found,  among  other  things,  that 
the  plaintiff,  prior  to  January  1,  1889,  deliv- 
ered to  the  defendants  a  complete  abstract 
of  the  lands  described  in  the  contract,  show- 
ing complete  title  to  tbe  defendants  through 
the  plaintiff's  deed,  except  as  to  tracts  men- 
tioned lu  groups  under  sut)dlTtsionB  1  to 
14.    It  was  found  that  the  plaintiff  sold,  or 
contracted  to  sell,  tbe  pine  timber  on  18 
40-acre  tracts  to  various  parties,  but  the 
court  was  of  the  opinion  that  pmof  given 
on  tlie  triol  to  the  effect  that  the  timber  bad 
I  been  cut  off  cured  the  defects  of  title;  that 
I  October  lit.  1887.  tbe  plaintiff  had  entered 
'  Into  a  contract  with  the  Northwestern  Lum- 
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ber  Gompaoy  by  which  he  agreed  to  cut, 
liaul,  and  deliver  to  It  all  the  plue  timber 
standing  and  growing  upon  108  40-acre 
tracts,  and  transferred  the  title  to  such  tim- 
ber to  said  company;  that,  during  the  win- 
ters or  1888-89  and  168&-90,  the  plaintiff 
cut  off  said  lands  700,000  feet  of  pine,  which 
completed  the  delivery  of  timber  under  said 
•contract,  and  the  said  company  conveyed  to 
said  plaintiff  the  said  tracts  October  14, 
ISOO;  that  the  defendants  purchased  with 
notice  of  said  contract,  and  subject  thereto. 
To  19  40-acre  tracts,  containing  760  acres, 
the  plaintiff  had  no  title,  and  conveyed 
none;  and  as  to  10  other  40'b  the  tax  deed 
under  which  the  plaintiff  claimed  was  im- 
peached, and  tho  lands  were  recovered,  be- 
cause the  notice  of  tax  sale  did  not  specify 
that  the  lands  were  to  be  sold  "at  public 
auction,"  but  tl*  court  found  in  favor  of 
its  validity.  The  title  to  a  few  other  tracts 
appears  defective,  and  there  were  tax  sales 
•of  some  of  the  lands  from  which  the  defeud- 
Ants  had  to  redeem,  paying  (200.93  on  that 
account.  The  nine  particular  40'b  of  the 
land  to  which  the  plaintiff  had  no  title  were 
worth  92,880.  As  to  11  tracts,  the  pUilntiff 
tendered  to  the  defendants  at  the  trial  a 
warranty  deed  describing  and  an  abstract  of 
title  showing  corrections  as  found,  but  the 
defMidanta  refused  to  accept  the  same;  and 
■as  to  10  other  40'b,  the  title  to  which  was 
defective,  there  was  no  proof  of  value.  In 
respect  to  the  quantity  of  pine  timber  taK^n 
off  the  lands  by  the  plaintiff  for  the  North- 
western Lumber  Company,  found  at  700,000 
feet,  of  the  ralue  of  $1,400,  the  evidence 
of  an  experienced  estimator  satisfactorily 
shows  that  the  real  amount  was  2,000,000 
feet,  and  there  was  really  no  competent  evl- 
-dence  that  It  was  any  less.  The  evidence 
M  to  the  title  to  the  lands  described  in  the 
■deed  is.  In  many  respects,  extremely  un- 
satisfactory, and  the  abstracts  are  lengthy, 
and  extend  to  between  400  and  500  tracts, 
and  counsel  differed  widely  as  to  the  results 
shown  by  them.  The  court  further  found 
that  the  defendants,  prior  to  September  29, 
1889,  knew  that  the  plalnUff's  title  to  the 
lands  consisted  in  genenU  of  tax  titles;  that 
he  was  to  give  no  other  or  better  title,  pro- 
vided that  sucli  tax  titles  should  appear 
valid  on  their  face  and  superior  to  other 
titles  thereto,  with  a  covenant  that  the 
plaintiff  had  not,  by  any  act  of  his,  incum- 
bered or  clouded  his  title,  such  as  It  was; 
that  after  August  15,  1889,  the  plaintiff  ex- 
pended time  and  money  In  endeavoring  to 
perfect  the  title  to  portions  of  the  land,  and 
the  defendants  knowingly  received  the  bene- 
tit  of  It  without  objection;  that  the  lands, 
at  the  date  of  the  contract  were  worth  over 
$45,000;  the  evidence  to  show  that  the 
lands  in  questlou  did  not  have  on  them  the 
amount  of  timber  and  lumber  specified  in 
the  contract  was  insufflctent  and  unreliable; 
that  It  was  adjudged  and  determined  In  the 
4»revloiu.actioiL 'between  the  parties  that  the 


plaintiff,  by  the  terms  of  the  contract,  was 
not  to,  and  did  not,  warrant  the  title  to  the 
lands  embraced  tlierein;  and,  as  conclusions 
of  law,  that  it  was  not  the  Intent  of  the 
parties  that  the  plaintiff  must  show  and 
liave  a  complete  title  to  all  the  lands  as  a 
condition  precedent  to  the  payment  of  the 
deferred  payment,  but  that  the  conditions  of 
the  c<mtcuct  were  fully  met  when  an  ab- 
stract of  title  was  delivered  and  furnished 
showing  such  complete  title,  and  that  the 
abstract  as  shown  at  the  trial  showed  a  com- 
plete title  in  the  plaintiff  except  as  to  760 
acres;  that  the  several  conveyances  of 
standing  timber  upon  portions  of  said  land 
did  not  constitute  clouds  upon  the  plaintiff's 
title,  and  that,  when  the  timber  was  cat, 
such  cmiveyonces  were  exhausted,  and  the 
provisioais  of  the  contraxrt  that  it  should  be 
construed  as  a  persMul  one,  and  that  it  was 
not  to  constitute  a  lien  upon,  any  estate 
therein  mentioned,  constituted  no  bar  to  the 
enforcement  of  a  vendor's  lien,  and  the 
plaintiff  was  not  bound  by  it;  that  the  con- 
dition precedent  in  the  contract  was  in  the 
nature  of  a  penalty  for  nonfulfillment,  and 
not  for  liquidated  damages;  that  under  the 
circumstances  of  the  case,  the  plaintiff  hav- 
ing completed  and  perfected  the  abstract  be- 
fore the  case  was  finally  submitted,  there 
was  such  a  compliance  with  the  terms  and 
conditions  of  the  contract  as  to  entitle  him 
to  recover  the  balance  of  ■  the  ui4>aid  pur- 
chase money,  leas  the  value  ot  the  lands  to 
which  the  abstract  failed  to  show  complete 
title,  in  no  case  less  than  fS  per  acre,  and 
less  the  value  of  the  timber  cut  frdm  the 
said  lands  subsequent  to  the  making  of  said 
contract  and  leas  the  unpaid  taxes  and  re- 
demption money  received  by  plaintiff  ac* 
cording  to  the  statement  which  showed  the 
balance  due  to  be  915,9^.06,  for  which 
plaintiff  was  entitled  to  a  decree,  without 
Interest  and  without  costs  to  either  party. 
The  deductions  allowed  to  the  defendants 
were  for  $2,880,  for  nine  40'8;  the  contract 
price  of  10  other  40's,  $2,000;  $1,400,  for 
700,000  feet  of  timber  cut  on  the  Nwthweat- 
em  Lumber  Company  contract;  and  the 
amount  paid  for  redemption  and  redemption 
money,  $270.94.  Numerous  exceptions  were 
taken  to  the  material  portions  of  the  find- 
ing and  in  respect  to  the  rejection  of  the 
evidence  offered  during  the  trial.  Among 
other  things,  at  a  late  period  In  the  trial, 
and  evldentiy  out  of  Its  regular  order,  the 
defendants'  counsel  offered  In  evidence  vari- 
ous tax  deeds  from  Volume  29  of  Deeds,  un- 
der which  it  was  claimed  the  plaintiff  made 
out  title  for  over  20  tracts  of  the  land, 
and  which  the  defendants'  counsel  claimed 
were  void  on  their  face,  no  obJectiMi  being 
made  to  tta^r  reception.  The  court  refused 
to  receive  them.  The  plalnUff's  counsel 
then  offered  other  abstracts  showing  the 
gt^te  of  the  titie  up  to  that  time.  ObJectitm 
d0  made  that  over  four  years  had  elapsed 
^^.rinc  wUch  time  the  plaintiff  bad  fAUed 
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to  perfect  the  abstractB  according  to  the  con- 
tract, and  that  the  defendants  had  no  time 
then  to  examine  them.  They  were,  how- 
ever, recelTed.  Thereupon  the  trial  cloeed. 
SDcb  other  matters  as  are  material  are  stat- 
ed in  the  opinion.  The  plaintiff  liad  a  mon- 
ey Jadgment  In  the  usual  form  (wflS,- 
M9.00,  from  which  the  defendant!  appealed. 

O'Neill  &  Harsh,  for  aiq;>ellanta.  J.  IL 
Morrow  and  Winkler,  Flanders,  Smith,  Bot- 
tum  t  Vilas,  for  respondent. 

PINNEY.  J.  (after  stating  the  facta).  1. 
The  defendants*  counsel  contend  that  this 
la  a  legal  action,  In  which  they  were  en- 
titled, as  a  matter  of  right,  to  a  trial  by  jury; 
that  the  proTlston  In  the  contract  reQuiring 
the  delivery  of  a  complete  abstract  of  title 
to  the  lands  described  In  the  contract  and 
deed  by  August  15,  1889,  and  that  in  ca«e 
of  failure  to  fm-nish  It,  or  If  It  failed  to  show 
a  perfect  tiUe  In  the  plaintiff  at  the  date  of 
the  conveyance  he  bad  made  to  the  defend- 
SQt  Parmly,  trustee,  or  to  hare  been  made 
perfect  in  him  prior  to  the  making  of  such 
abstract,  then  no  further  sum  of  money 
should  be  held  due  to  the  plaintiff  under  the 
contract  or  otherwise,  but  that  the  said 
Parmly,  trustee,  could  hold  said  lands  free 
and  discharged  of  any  farther  claim  for  par- 
chase  money,  and  the  f22,600  already  paid 
should  be  the  fall  price  and  consideration 
for  the  lands,  was  a  ewdltion  precedent  to 
the  right  to  recover  the  second  payment  of 
122,500  of  purchase  money,  or  any  part  there- 
of; and,  as  It  was  stated  that  such  condl- 
tioD  had  not  been  performed  within  the  time 
limited,  the  plaintiff  could  not  recover  any 
sain  whatever,  either  in  a  legal  or  equitable 
action.  The  allegations  of  the  complaint  and 
prayer  for  relief  show  conclusively  that  the 
action  is  an  equitable  one,  In  the  nature  of 
in  action  for  specltic  performance  and  for  re- 
lief from  a  condition  precedent,  by  way  of  a 
penalty  or  forfeiture,  as  security  for  pw- 
formance  on  the  part  of  the  plaintiff,  and 
was  not  a  provision  for  liquidated  damages. 
A  vendor  may  maintain  an  equitable  action 
against  a  vendee  for  specific  performance  of 
a  contract  for  the  sale  and  conveyance  of 
lands  when  he  agrees  to  convey  to  the  ven- 
dee, and  the  latter  merely  promises  to  pay 
a  certain  sum  as  the  price.  Since  the  latter 
may,  by  a  suit  in  equity,  compel  the  execu- 
tion and  delivery  of  a  deed  of  the  premises, 
the  vendor  may  also,  by  a  similar  equitable 
action,  enforce  the  undertaking  of  the  ven- 
dee, although  the  substantial  part  of  bis  re- 
lief Is  the  recovery  of  money.  Pom.  Spec. 
Perf .  I  6.  As  the  vendor  in  this  actl<m  se^ 
relief  from  a  penalty  or  forfeiture  Imposed 
by  a  condlttoa  precedent  In  the  contract  and 
to  enf<»t;e  a  vendor's  Hen  for  unpaid  pur- 
chase price,  the  jurtsdlctlim  of  equity  Is  un- 
doubted, for  In  such  a  case  he  cannot  have 
a  complete  and  adequate  remedy  at  law,  as 
of  these  qoestloiis  a  court  of  law  has  no  Juris- 
diction. 
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2.  The  rale  Is  universal  at  law  that  the 
failure  to  perform  a  condition  precedent  Is 
a  i>erfect  bar,  and,  In  general,  the  rule  is 
the  same  In  equity  unless  there  la  some  pe- 
culiar ground  of  equity  to  take  the  case  oat 
of  the  general  rule.  In  Davis  v.  Gray,  16 
Wall.  229,  230,  it  was  said:  "There  la  a  wide 
distinction  between  a  condition  precedent 
where  no  title  la  vested,  and  none  la  to  vest 
until  condition  performed,  and  a  condition 
subsequent  operating  by  way  of  defeasance. 
In  the  former  case  equity  can  give  no  re- 
lief. Failure  to  perform  Is  an  Inevitable 
bar."  And  the  case  of  Wells  v.  Smith,  2 
Edw.  Ch.  78,  83.  was  referred  to.  But  the 
case  of  Davis  v.  Gray  was  that  of  a  condi- 
tion subsequent,  and  it  waa  held  that  equity 
would  interfere  In  such  &  case,  and  relieve, 
upon  the  principle  of  compensation,  where 
that  principle  could  be  applied,  giving  dam- 
ages If  damages  should  be  given  and  the 
proper  amount  could  be  ascertained.  Equity 
will  relieve  against  a  penalty  er  forfeiture, 
and  the  authorities  are  quite  generally 
agreed  that  It  wUl  do  so  even  where  It  Is  in 
the. form  of  a  cfmdltion  precedent,  where  it 
la  evidently  Intended  merely  as  a  security 
for  the  payment  of  money  or  the  perform- 
ance of  any. act  where  failure  to  perform  It 
may  be  compensated  In  money.  It  is  not 
necessary  that  the  penalty  or  forfeiture 
should  be  specified  to  be  such  In  express 
terms;  it  Is  enough  if  such  Is  the  clear  na- 
ture and  BubstAuce  of  the  provision.  And, 
"although  the  distinction  between  condltiona 
precedent  and  conditions  subsequent  Is 
known  and  often  mentioned  in  courts  of  equi- 
ty, yet  the  prevallii^,  though  not  the  unlver- 
BBl,  dlstlnctiwi  between  them,  ts  between 
cases  where  CMupensatlon  can  be  made  and 
where  It  cannot  be  made,  without  any  regard 
to  the  fact  whether  Uiey  are  conditions  prec- 
edent or  conditions  snbsequent."  Story,  Eq. 
Jur.  H  1315, 1316.  And  the  same  learned  ao- 
thcv  says:  "In  cases  of  this  sort,  where  the 
stipulation  ts  In  the  nature  of  a  security,  and 
specific  performance  la  sought  to  be  en- 
forced, and  yet  the  party  has  not  punctually 
performed  the  contract  on  his  own  part,  but 
has  been  in  default,  and  admitting  of  com- 
pensation, there  Is  rarely  any  distinction  al- 
lowed in  courts  of  equity  between  cmiditlona 
precedent  and  ctrndltlons  subsequent"  Id. 
I  1316  et  eeq.;  Id.  fi  1320.  Upon  the  execu- 
tion of  the  contract,  the  defendants  became, 
in  the  estimation  of  a  court  of  equity,  the 
owners  of  the  land,  and  the  plaintiff  the  equi- 
table owner  of  the  purchase  money  which 
they  held  In  trust  for  him;  and  the  ctmdl- 
tfon  In  the  contract  operated  as  an  imperfect 
mortgage  or  pledge  of  his  equitable  owner- 
ship of  the  purchase  money,  that  he  would 
furnish  and  deliver  on  or  before  the  time 
spedfled,  an  abstract  of  title  showing  per- 
fect title  to  the  lands,  and  such  Imperfect 
mortgige  or  i^edge  would  become  redeem- 
ed or  avoided  upon  what  would  be  r^arded 
as  an  equitable  performance  on  hia  pan. 
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If  the  vendee  obtalUB  title  to  the  land  or 
damages  whicb  can  be  regarded  as  couipen- 
sation  for  partial  failure,  be  gets  all  tliat. 
In  Justice,  be  \a  entitled  to.  Tbis  doctrine 
bas  been  applied  to  many  cases  of  breach 
of  condition  precedent  where  the  [Hirtlee 
could  be  put  in  the  same  situation  as  If  the 
condition  bad  been  performed,  and  so  It 
would  seem  that  where  the  condition  Is  se- 
cuilty  for  the  payment  of  money  or  the  per- 
forntanee  of  any  particular  act,  or  In  the 
nature  of  a  penalty  or  forfeiture  for  non- 
performance of  such  condition,  such  relief 
may  be  granted.  Pom.  Spec.  Perf.  §5  391, 
39a;  3  Wat.  Spec.  Perf.  S  435;  Grigg  v. 
Ijindis,  21  N.  J.  Eq.  494;  Edgertou  v.  Peck- 
bam,  11  Paige,  352,  363;  Sanders  v.  Pope,  12 
Ves.  281;  In  re  Dagenham  Dock  Co.,  8  Oh. 
App.  1022.  But,  where  there  cannot  be  any 
Just  compensation  decreed  for  the  breach, 
equity  will  not  Interfere.  It  is  insisted  by  the 
plaintifTs  counsel  that  the  defendants  bad, 
by  their  contract,  waived  the  condition  In 
question;  but  we  do  not  find  any  evidence 
that  would  Justify  such  a  conclusion,  and  we 
think  that,  upon  well-established  equitable 
principles,  the  relief  sought  from  the  breach 
of  the  condition  precedent  In  this  case  may 
be  properly  granted. 

3.  As  the  provision  of  the  contract  in  ques- 
tion was  evidently  Intended  by  way  of  se- 
curity, quite  as  much  so  as  if  the  penalty  or 
forfeiture  bad  been  expressly  provided  for 
and  named  as  such,  w»  think  It  clear  that 
the  doctrine  in  respect  to  stipulated  or  llq- 
nidated  damages  Is  not  applicable  to  the  case. 
The  contract  sufficiently  Indicates  that  it  was 
not  Intended  tliat,  in  case  of  a  breach  of  the 
condition,  title  to  lands  In  excess  of  two-tblrds 
or  three-fourths  or  seven-eighths  of  the  entire 
quantity  of  the  lands,  to  which  title  bad  pass- 
ed to  Parmly,  trustee,  under  the  deed,  was  to 
be  retained,  and  the  second  Installment,  $22,- 
eoo,  of  the  purcliase  price,  as  well,  should  be 
considered  or  held  as  liquidated  damages.  It 
is  not  expressly  or  in  substance  so  pi-ovided. 
The  great  disparity  between  the  damages 
which  might  thus  be  claimed  for  a  breach  or 
failure  to  convey  title  to  a  one-fourth  or  a  one- 
rightb  part  of  the  land,  and  one-half  of  the 
entire  amount,  refutes  the  Idea  tliat  the  par- 
ties intended  that  the  second  payment  of  $22,- 
500  should  be  retained  as  liquidated  damages, 
by  reason  of  the  difficulty  of  proving  the  real 
damages,  or  as  a  i>08sLble  or  reasonable  ap- 
proximation to  the  damages  which  might 
arise.  If  the  provisitHi  was  designed  as  a 
forfeiture  or  penalty,  or  condition  in  the  na- 
ture of  such  as  security,  like  a  bond  for  $22,- 
500  for  the  performance  of  the  condition,  It 
could  not  well  be  maintained  that  a  liquida- 
tion of  damages  at  that  sum  was  inteudetl. 
There  is  no  absolute  rule  as  to  when  the  sum 
named  in  the  contract  is  to  be  treated  as  liq- 
uidated damages,  but  In  each  case  the  Inten- 
tion of  the  parties  Is  to  be  looked  at.  Story,  Eq. 
Jar.  {  1316.  The  wide  disparity  between  the 
sum  named  and  the  damages  that  the  parties 


must  have  anticipated  might  occur  Inclines 
the  court  to  reject  the  claim  that  it  was  in- 
tended as  liquidated  damages.  The  princi- 
pal cases  in  this  state  relied  upon  by  the  de- 
fendants are  considered  In  Manistee  Iron- 
Works  Co.  v.  Shores  Lumber  Co.  (No.  142  of 
the  present  term)  65  N  W.  863.  It  would  be 
clearly  unreasonable  to  hold  that  the  parties 
intended,  in  the  case  of  a  slight  or  Inconsid- 
erable breach  of  the  condition,  that  the  dam- 
ages were  to  be  liquidated  at  the  sum  of  $22,- 
500.    Such  a  position  is  clearly  untenable. 

4.  The  second  contract,  under  date  of  Sep- 
tember 29, 1888,  was  a  new  one,  and  took  the 
place  of  the  former  one  thereafter,  for  all 
purposes  relating  to  the  land  transaction  be- 
tween the  parties.  It  was  expressly  so  stip- 
ulated, in  substajice,  "that,  upon  the  execu- 
tion and  dellvei?  of  this  contract,  said  con- 
tract of  June  16,  1888,  sbaU  be  void  and  of 
no  force."  The  covenant  in  the  second  con- 
tract for  the  delivery,  August  16,  1889,  of  an 
Bbstract,of  title  to  the  lauds  emlwaccd  in  the 
deed  showing  a  perfect  title  In  said  Gates 
at  the  date  of  that  deed,  or  to  be  made  per- 
fect prior  to  the  time  of  making  said  abstract 
of  said  lands,  could  not  be  performed  without 
a  conveyance  of  what  would  be  regarded  as 
a  marketable  title,  and  It  was  necessary  that 
it  should  be  shown  to  be  such  by  the  abstract. 
The  deed  and  contract  must  be  construed  to- 
gether, and  the  contract  was  so  far  executory 
that  the  second  payment  would  not  become 
due  until  after  a  perfect  title  was  made  out 
In  Parmly  to  the  lands,  as  therein  provided. 
There  Is  nothing  lu  the  transaction  between 
the  parties  to  show  that  the  defendants  evei 
waived  their  right  to  insist  upon  such  a  title, 
or  to  accept  tax  titles  or  abstracts  of  such 
with  a  deed  of  the  same,  irrespective  ot 
whether  it  conveyed  what  would  be  regarded 
as  a  valid  title;  nor  was  It  so  adjudicated  bj 
the  Judgment  In  the  suit  at  law  by  the  plain- 
tiff against  the  defendants.  What  would  Ik 
regarded  as  a  good  title  was  of  the  substance 
of  the  transaction.  Bateman  v.  Johnson,  10 
Wis.  1;  Falkner  v.  Guild,  Id.  563;  Taft  v. 
Kessel,  16  Wis.  273;  DaTls  T.  HendersoD,  17 
Wis.  105. 

5.  Both  parties  have  pleaded  the  Judgment 
in  the  previous  action,— the  defendants,  to 
show  that  the  plaintiff  Is  barred  and  conclud- 
ed from  obtaining  relief  In  this  action;  and 
Ihe  plaintiff,  as  conclusively  showing  that  the 
deed  executed  and  delivered  to  Parmly,  trus- 
tee, which.  Instead  of  being  a  warranty  deed, 
as  provided  Ui  the  contract,  was  a  deed  with 
a  special  covenant  only  against  persons  claim- 
ing by,  through,  or  under  the  plaintiff,  was 
full  performance  on  his  part  The  defend- 
ants' contention  Is  clearly  untenable.  The 
Judgment  they  plead  was  one  of  peremptor^i- 
nonsuit  against  the  plaintiff,  and  left  him  at 
liberty  to  biing  another  legal  action  for  the 
same  cause  (Gummer  v.  Trustees,  50  Wis.  247, 
6  N.  W.  885);  but,  as  his  complaint  here  Is 
Upon  an  equitable  cause  of  action  not  made 
Q^e  subject  of  lltlgatim  in  the  former  one,  the 
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adjudication  U  clearly  ao  bar  as  agolDBt  the 
plaintUI.  The  part  of  the  Judgment  upon 
which  the  plaintiff  relied  was  rendered  upon 
a  counterclaim  by  the  defendants'  claimlsg 
that  the  deed  from  the  plaintiff  to  Parmly, 
trustee,  ought  to  be  reformed  so  as  tp  insert 
therein  tbe  full  covenants  of  a  warranty  deed. 
But  the  court  denied  the  relief  sought,  and 
held  onlr  that  they  were  not  entitled  to  have 
the  deed  so  reformed;  aotUng  further  was  Id 
issue  or  adjudicated. 

6.  The  evidence  does  not  warrant  the  c<hi> 
elusion  that  there  was  any  error  or  inffitake 
in  the  recital  of  the  contract  that  $22,500  bad 
been  paid,  and  the  circuit  court  properly  re- 
garded that  as  the  principal  sum  remaining 
unpaid,  subject  to  equitable  deductions.  The 
Elipulation  tn  the  contract  that  it  should  "be 
constmed  as  a  personal  ccmtract  between  the 
partU-s.  and  its  terms  and  provisions  should 
constitute  no  lien  upon  any  real  estate  meu- 
tioned  therein,"  operated  and  was  cvideutty 
intended  as  a  walrn*  or  relinquishment,  on 
the  imrt  of  tbe  plaintiff,  of  any  claim  for  a 
vendor's  lien  for  unpaid  purchase  money. 
Hie  plaintiff  admits  In  his  complaint  that, 
when  the  CMitract  was  read  to  him,  his  attri- 
tion was  particularly  called  to  this  provision; 
but  he  claims,  substantially,  that  the  defend- 
ant Parmly  or  his  attorney  misrepresented  Ita 
operation  and  effect.  Tbe  plaintiff  was  snl 
Juris,  and  not  illiterate.  He  was  dealing  with 
thrae  parties  at  arm's  length,  and  he  knew 
the  tactm,  and  was  bound  to  know  the  law. 
There  Is  no  ground  wliatever  showu  for  bold- 
ing  that  the  provision  in  question  was  Im- 
properly or  fraudulently  Inserted,  or  that  full 
force  and  effect  ought  not  to  be  given  to  It 
according  to  its  obvious  meaning. 

7.  An  Important  question  in  this  caM  Is 
whether  a  tax  deed  which  the  statute  (Rev. 
St.  i  117^  iwovldes  "shall  vest  In  tha  grantee 
an  absolute  estate  In  fee  simple  In  such  land, 
subject  however  to  all  unpaid  taxes  and 
charges  which  are  a  Hen  theieon  and  for  re- 
demption aa  ivovided  for  In  this  chapter,"— 
by  Infants  and  persons  under  disability  (Sanb. 
&  R  Ann.  St  }  1166),— and  which,  when  duly 
witnessed  and  acknowledged,  may  be  record- 
ed "with  Uke  effect  as  other  conveyances  of 
land,"  and  upon  which  the  short  limitation  in 
faTor  of  tax  titles  has  not  ran,  Id  the  ab- 
sence of  any  known  defect  in  the  tax  deed  or 
proceedings,  will  constitute  what  can  be  re- 
garded as  a  marketable  title  which  a  vendee 
is  bound  to  accept  The  statute,  In  substance 
tbe  same  as  the  present  ono  as  to  the  effect  oC 
tax  deeds,  has  been  in  force  ever  since  1850; 
and  in  the  case  of  Delaplaine  v.  Cook,  7  Wis. 
44,  as  early  as  1856,  this  statute  was  sustain- 
ed and  applied,  and  it  was  held  that  the  legal 
preeumptlon  attending  a  tax  deed  fair  upon 
its  face  might  be  rebutted  and  overthrown  by 
evidence  on  the  part  of  the  party  attacking 
the  deed,  the  onus  probandi  being  upon  him. 
This  rule  has  been  repeatedly  affirmed.  The 
latest  case  la  which  the  validity  of  such  a 
deed  was  fuUy  considered  Is  Hotaon  t.  Wetb- 


eiby,  88  Wis.  324,  60  N.  W.  423;  and  the  va- 
lidity of  the  three-years  statute  of  limitation, 
in  favor  of  and  against  tax  deeds,  was  sus- 
tained in  Edgerton  v.  Bird,  6  Wis.  527,  and 
Falkner  v.  Dorman,  7  Wis.  388,  and  bos  been 
uniformly  upheld.  At  tbe  same  time.  It  has 
been  as  constantly  affirmed  that  tax  titles,  be- 
Irg  under  a  more  naked  statutory  power,  ore 
strictl  juris,  and  that  the  statutory  authority 
muBt  be  strictly  complied  with,  or  the  title 
will  be  absolutely  void.  Potts  v.  Oooley,  51 
Wis.  355,  8  N.  W.  153,  and  cases  cited.  How 
easily  the  prima  facie  character  of  the  deed 
may  be  Impeached  wUl  appear  from  the  fd- 
lowh)g,  among  many  other  adjudications  that 
might  be  cited:  liOln  v.  Shepardson,  18  Wis. 
59;  Jarvls  v.  Slllinian,  21  Wis.  607;  Iverslte 
V.  Spaulding,  32  Wis.  394;  Spragae  v.  Coenen, 
30  Wis.  211;  Cotzlmtisen  t.  Kaehler.  42  Wis. 
332;  Schelber  v.  Kaehler,  40  Wis.  301,  6  N. 
W.  817;  Hebard  v.  Ashland  Co..  55  Wis.  148. 
12  N.  W.  437;  Ward  v.  Walters,  63  Wis.  43, 
22  N.  W.  844;  Hiles  v.  Gate,  75  Wis.  91,  48 
N.  W.  802;  Hiles  v.  Atlee.  80  Wis.  220.  40  N. 
W.  816;  Kasley  v.  Whfpple,  57  Wis.  486,  14 
N.  W.  904;  Curtis  v.  Morrow,  24  Wis.  664. 
But,  If  the  statute  has  been  In  all  respects 
complied  with,  a  tax  title  is  as  good  as  any 
other.  Harding  v.  Tibblls,  15  Wla  232.  And 
certainly,  after  the  three-years  statute  of  lim- 
itation has  run  In  Its  favor,  there  is  no  rea- 
son to  doubt  such  a  title.  Jjindsay  v.  Fay,  28 
Wis.  177;  Dean  t.  Earley,  15  Wis.  100;  Knox 
T.  Cleveland,  13  Wis.  245.  Whether  such  a 
title  is  a  marketable  one  is  a  question  in  re- 
spect to  which  there  is  an  almost  entire  want 
of  authwlty.  A  tax  title  has  nothing  to  do 
with  the  previous  title.  It  does  not  In  any 
way  connect  Itself  with  It  It  extinguishes 
the  old  title  and  all  liens  and  equities  depend- 
ing upon  it  Lessee  of  Nelswaoger  t. 
Gwynne,  13  Ohio,  74;  Ross  v.  Doe,  1  Pet.  664. 
As  a  general  rule,  a  title  which  is  open  to 
Judicial  doubt  is  not  marketable;  but  what 
may  be  regarded  as  such  doubt  Is  not  easily 
defined,  depending  much  upon  the  discretloQ 
of  the  court  But  in  no  case  will  a  pur- 
ctuiser  be  MHupelled  to  accept  and  pay  tar  a 
title  which  he  can  only  acquire  In  possession 
by  litigation  and  judicial  decisi(Hi,  nw  where 
It  is  evident  that  his  possession  must  be  de- 
fended In  like  manner.  He  U  not  bound  to 
buy  a  lawsuit.  Wat  Spec.  Perf.  i  411  et  seq. 
Specific  performance  will  not  be  decreed  at 
the  suit  of  a  vendor  whenever  the  doubt  con- 
cerning his  title  is  one  which  can  oaiy  be  set- 
tled by  further  litigation,  or  when  the  court 
can  see  that  the  purchaser  will,  with  reason- 
able probability,  be  exposed  to  bona  fide  ad- 
verse claims  on  the  part  of  third  persons.  As 
the  decree  in  the  suit  binds  only  parties  to  It, 
and  constitutes  no  obstacle  to  the  enforce- 
ment of  adverse  rights  asserted  against  the  ti- 
tle, tb6  legal  effect  of  events  or  acts  collat- 
eral to  it  and  capable  of  destroying  Its  valid- 
ity, can  only  be  determined  by  another  Judi- 
cial proceeding.  Pom.  Spec.  Perf.  1 208;  ShriT- 
er  T.  Shriver,  86  N.  T.  S7S;  Lodlow  t.  O'Neil, 
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29  Oblo  St  182;  Richmond  t.  Gray,  3  Alien, 
8T;  Gill  T.  WellB.  59  Md.  492;  Dobbs  t.  Nor- 
cross,  24  N.  J.  Eq.  327;  Butts  r.  Andrews,  136 
Mass.  221;  Walsh  t.  Barton,  24  Ohio  St  28. 
But  facta  must  be  known  at  the  time  which 
fairly  raise  a  reasonable  doubt  and  render 
the  title  doubtful,  and  not  merely  a  posstbil- 
1^  or  conjecture  that  such  a  state  of  facts 
may  be  developed  at  some  future  time.  In 
Cattell  V.  Oorrall,  4  Yountfe  &  O.  237,  Alder^ 
son,  B.,  said  In  regard  to  a  doubt  from  a  fear 
of  future  lltlgatlcHi:  There  "must  be  a  rea- 
sooable  and  decent  probability  oC  litigation. 
Hie  doubt  must  be  reasonable,  and,  so  far  as 
it  depends  upon  contingent  events  and  uncer- 
tain facts,  their  occurrence  and  existence 
most  be  fairly  probable."  Pom.  Spec.  Perf.  | 
204;  Vreeland  v.  Blauvelt  28  N.  J.  Eq.  483; 
Kostmbader  t.  Spotts,  80  Fa.  St  430,  434. 
As  applied  to  the  case  ot  a  tax  deed  prima 
facie  valid  on  Its  fftce,  there  must  be  some 
known  grounds  or  reasonable  belief,  and  not 
vaare  conjecture  of  the  existence  of  facts 
which,  If  shown,  would  probably  destroy  the 
prima  facie  character  of  the  deed,  and  defeat 
the  title.  In  Warv.  Vend.  S7,  It  Is  said  that 
**a  title  raised  by  tax  sale  Is  a  purely  tech- 
nical, as  distinguished  from  a  meritorious  ti- 
tle, and  depends  upon  a  strict  compliance 
with  all  the  requlrementa  of  law.  *  *  * 
bat  no  presumption  can  be  raised  to  cnre  radi- 
cal defects  in  the  proceedings,  and  the  proof 
of  regiilartty  devcdves  upon  the  person  assert- 
ing  title;  •  *  •  that  owing  to  the  com- 
idolty  of  procedure,  the  many  errors  which 
may  arise,  a  tax  title  Is  re«;arded  as  among 
the  poorest  evidences  of  title  to  land,  and  Is 
always  taken  with  suspicion  and  viewed  with 
jealousy."  These  obsorvations  are  not,  we 
think,  applicable  under  a  statute  such  as  ours; 
and  a  tax  title  Is  just  as  meritorious  in  'point 
of  law  as  any  other  If  the  requirements  ot 
the  statute  have  been  complied  with.  A  tax 
deed  being  prima  facie  evidence  of  title  in 
fee  simple,  the  title  Is  not  to  be  discredited  by 
the  courts  in  the  absence  of  evidence  show- 
ing a  reascnaUe  probability  of  the  existence 
of  facts  which  render  Its  Invalidity  falriy 
lunbable.  Hie  aoij  decision  we  have  met 
with  upon  the  question  whether  a  tax  title  is 
a  marketable  one  where  the  deed  Is  prima 
fiicie  evIdMice  of  title  In  fee  simple  and  of 
the  regularity  of  the  proceedings  up  to  and 
Indnding  the  execntltm  of  the  deed  Is  In  Kram- 
er V.  Hlcke.  70  Iowa.  535.  25  N.  W.  2T8, 
where  It  was  held  that  such  a  deed  was  a 
dtle  that  would  enable  the  vendor,  upon  ob- 
jection to  the  title,  to  recover  the  purchase 
money,  and  that  It  was  (or  the  vendee  to 
pfrint  out  and  sustain  obJecUonB.  After  much 
doubt  and  hesitation,  we  have  ccaiclnded  that 
a  tax  deed,  under  our  statute,  fair  upon  Its 
face.  Is  prima  fade  a  marlcetable  title,  which 
the  vendee  Is  bound  to  accept  as  such,  unless 
spedflc  objection  Is  made,  and  at  the  bear- 
ing, or  upon  the  usual  inquiry  or  reference  as 
to  the  state  of  the  title,  it  Is  found  not  free 
from  reasonable  doubt 


8.  The  objection  that  the  abstract  tender- 
ed at  the  trial,  which  shows  that  the  ob- 
jection of  want  of  title  to  many  of  the  tracts 
conveyed  to  Parmly,  trustee,  had  been  re- 
moved, was  not  In  time.  Is  untenable.  It  Is 
not  claimed  In  this  case  that  time  was  made, 
by  express  stipulation  or  otherwise,  of  the 
essence  of  the  contract;  and  In  such  a  case 
If  the  vendor  Is  unable  to  show  good  title  al 
the  commencement  of  his  suit  it  Is  sufficient 
If  he  perfects  It  before  the  final  hearing 
or  the  report  on  title  by  the  master  or  ref 
eree.  Pom.  Spec.  Perf.  9  374i,  and  cases  cited: 
Beach.  Mod.  Eq.  Jur.  §  612.  Inannncb  as 
no  such  Inquiry  was  directed  here.  It  seems 
to  be  within  the  spirit  of  the  rule  to  allov 
the  abstract  to  be  tendered  at  the  trial,  ant 
the  delay  will  be  held  Immatn-lal,  excep 
upon  the  question  of  Interest  If  the  vendoi 
can  make  out  his  title  at  the  time  of  thi 
decree.  Jenkins  v.  Fahey,  73  N.  T.  335: 
Pierce  v.  Nichols,  1  Paige,  244;  Brown  v 
Half,  5  Paige,  235. 

0.  A  conveyance  of  all  the  lands  lnclnd«^ 
In  the  agreement  was  executed  and  delivered 
to  the  defendant  Parmly,  trustee,  at  the  timi 
of  the  execution  of  the  second  contract 
which  was  to  be  performed  in  the  manne; 
already  stated.  This  fact,  taken  In  cmnec 
tlon  with  the  express  stipulation  waiving  th< 
vendor's  Hmi  for  unpaid  purchase  money 
clearly  shows  that  It  was  Intended  that  th< 
grantee  should  have  immediate  posses  si  on 
with  the  right  to  sell  and  convey  the  land 
at  will,  and  that  he  was  to  come  at  ono< 
Into  the  full  enjoyment  of  the  estate  etlpulal 
ed  to  be  conveyed,  but  that  the  time  for  ruak 
Ing  the  title  thereto  was  to  be  extended  ti 
the  ISth  of  August  IS89,  when  the  abstract 
showing  title  were  to  be  delivered.  Th 
lands  were  purchased  evidently  tor  specula 
ttve  purposes,  and  not  because  of  th^  pai 
ticular  adaptation  to  any  Immediate  nse  t 
which  the  vendees  desired  to  devote  them 
It  was  stipulated  In  the  agreement,  In  unt 
stance,  that  no  part  of  the  second  Install 
ment  should  become  due  or  payable  untl 
<Hie  year  from  the  date  of  the  fumlshlng  b: 
the  plaintiff  of  the  abstracts  showing  perfec 
title  to  the  land,  when  $7,500  of  said  Install 
ment  was  to  become  due  without  interest 
and  a  Hke  sam  one  year  thereafter,  with  in 
tereat  at  the  rate  of  6  per  cent  for  aald  perl 
od  of  one  year,  and  f  7JS00  two  years  there 
after,  with  Interest  at  the  rate  of  6  per  ceni 
fbr  said  period  of  two  years.  Inasmuch  a 
it  appears  that  up  to  the  time  of  the  ren 
ditlon  of  the  Judgment  appealed  from,  tb< 
plaintiff  had  failed  to  furnish  such  abstrac 
showing  title  as  required  by  the  contract 
no  part  of  the  second  installment  ot  $32,&n 
has  become  due  or  payable,  and  by  reason  o 
that  fact,  according  to  the  stipulation  of  tht 
agreement,  that  sum  did  not  bear  interest 
The  only  relief  to  which  the  plalntlir  cni 
possibly  be  entitled  is  to  have  adjudged  ti 
hUn,  on  equitable  grounds,  the  payment  o 
such  installment,  less  such  eqoltaUe  dednc 
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UMs  utd  allDwanees,  by  reason  of  the  fiUl- 
Di*  of  title  to  portions  ot  the  land  by  way  ot 
compensation  to  tbe  defendants,  as  It  aball 
appear  oiucbt  to  be  made. 

10.  We  bave  «nlTed  at  different  concln- 
tloni  Arom  tbe  drcnlt  court  as  to  the  dedne- 
tioas  and  allowances  to  be  made  to  the  de* 
fendants,  which  wUl  now  be  stated.  The 
contract  provided  that  'If  tbe  said  Utie  to  the 
lald  lands  as  to  800  acres  only,  or  less,  shall 
prore  or  be  shown  by  such  abstracta  to  be 
Dot  perfect  In  said  Gates  or  said  Parmly, 
trostee,  the  latter  shall  be  allowed  tbe  snm 
of  $5  per  acre  for  each  forty  acres  of  said 
800  acres  to  which  the  title  shall  so  prove  de- 
fectiTO,  and  tbe  sum  of  fS  per  acre,  and  as 
iiiiich  more  than  $5  per  acre  as  such  lauds 
shall  be  actually  worth."  This  was  mani- 
festly agreed  upon  as  the  rule  of  damages, 
and  not  by  way  of  penalty  or  forfeltore. 
The  circuit  court  found  the  title  conreyed 
defective  to  the  extent  only  of  760  acres, 
S60  of  which  were  worth  fS  per  acre,  or 
and  the  value  of  the  other  400  acres 
was  fixed  at  $5  per  acre,  under  the  contract, 
or  12,000,— !n  all,  $4,880.  But  there  should 
be  a  further  allowance  of  $5  per  acre  for  one 
40  to  make  up  the  entire  800  acres,  requiring 
t!W  to  be  added,  making  the  deductions  for 
the  800  acres  $5,080.  After  a  careful  examl- 
aatioD  of  the  record,  we  find  that  the  title  to 
2,141  acres,  In  addition  to  the  800  acres  pro- 
vided for  by  the  contract,  was  defective,  and 
not  such  as  the  defendants  were  entitled  to 
receive  under  the  contract,  after  allowing 
tbe  plaintiff  the  benefit  of  all  corrections  and 
rwfectinK  of  title  shown  by  the  abstract 
produced  at  the  trial.  A  list  of  such  lands 
ytlll  be  filed  and  remitted  to  the  circuit  court 
with  the  mandate  herein,  to  the  end  that, 
tipoD  a  reference  for'  that  purpose^  it  may  be 
ascertained  what  allowances  or  deductions 
from  the  unpaid  purchase  money  shall  be 
made  on  this  account,  there  being  no  suffi- 
cient evidence  in  tbe  record  npon  that  sub- 
ject The  defendant,  Parmly.  as  trustee,  at 
the  bearing  of  such  reference,  is  to  tender 
and  deliver  to  the  plaintiff  a  quitclaim  of  all 
right,  title,  and  Interest  la  or  to  the  lands, 
the  title  of  which  has  been  found  defective 
and  Insufflclent,  acquired  by,  through,  or  un- 
<ier  tbe  said  plaintiff  by  virtue  of  said  con- 
tract, dated  September  29,  1888,  and  the 
deed  thereunder  set  out  In  the  complaint,  ei- 
ther directly  or  indirectly,  upon  paying  to  or 
^editing  tbe  defendants  with  all  sums  they 
have  paid  for  taxes,  and  interest  thereon 
from  the  time  of  such  payment  The  rule 
of  damages  to  be  applied  is  stated  in  Sem- 
ple  V.  Wborton.  68  Wis.  626,  32  N.  W.  600; 
and  tbe  defendants  are  to  be  allowed  such 
ftactiooal  part  of  the  whole  consideration 
atireed  to  be  paid  as  the  value  at  the 
time  of  the  purchase  of  the  tracts  to  which 
tbe  title  is  found  defective  and  Imperfect 
bears  to  tbe  whole  20,000  acres  agreed  to  be 
ranveyed,  with  interest  thereon  from  the  ISth 
dar  of  Anvost.  1880,  at  which  time  there 


was  a  breach  of  the  contract  on  the  part  of 
the  vendor,  by  falling  to  make  out  his  title 
to  these  lands  according  to  its  invvlslons; 
but  for  a  period  not  exceeding  six  years. 
Such  Interest  Is  to  be  allowed  npon  the 
ground  that  at  the  last-mentioned  date  the 
defendants  were,  by  the  contract,  to  have  the 
beneficial  use  and  enjoyment  of  these  sever- 
al tracts,  and  the  right  to  sell  and  convey 
the  same,  as  welt  as  tbe  nae  of  tbe  lands,  or 
interest  cm  the  proceeds  ol  their  sale,  so  as 
to  give  them  the  full  benefit  of  their  contract, 
and  place  them  as  near  as  possible  In  the 
same  condition  as  if  the  plaintiff  bad  prompt- 
ly performed  oo  his  part.  The  provision  In 
the  contract  whereby  the  plaintiff  agreed 
that,  "if  the  amount  of  the  land  shall  fall 
short  of  20,000  acres,  to  pay  $0  per  acre  tor 
each  acre  It  shall  fall  short,"  which  would 
amount  to  9100,000  If  the  failure  of  title 
had  extended  to  all  the  lands,  whereas  the 
purchase  price  was  only  $45,000,  cannot  be 
considered  as  a  stipulation  for  liquidated 
damages,  but  is  in  the  nature  of  a  penal^; 
and  the  amount  of  deductions  or  allowances 
to  the  defendants  cannot  extend  beyond  the 
actual  value  of  the  tracts  as  to  which  the 
title  was  defective,  to  be  ascertained  In  the 
manner  above  indicated.  As  to  quite  a  num- 
ber of  such  tracts,  the  plaintiff  bad-  previous- 
ly made  valid  contracts  of  sale  to  others  of 
the  timber  standing  or  growing  thereon. 
These  contracts  passed  an  Interest  In  these 
lands  to  tbe  several  parties  with  whom  they 
were  made  (Young  t.  Lego,  36  Wis.  304; 
Danl^  T.  BaUey,  48  Wis.  566);  and,  as 
there  was  no  competent  evidence  to  show 
that  sucb  Interests  had  ever  been  surren- 
dered or  released,  the  title  was,  to  this  ex- 
tent, defective.  The  court  received  evidmce 
tending  to  show  that  the  paxtiee  holding  then* 
contracts  bad  cut  off  tbe  timber  to  which 
they  were  entitled,  and  held  that  the  out- 
standing contracts  constituted  no  defect  of 
title;  but  as  the  persons  holding  tbem  were 
not  parties  to  this  action,  and  could  not  be 
concluded  by  a  finding  or  Judgment  In  It,  It 
Is  plain  that  the  objection  to  the  title  was 
not  removed.  Beach,  Mod.  Eq.  Jur.  |  910; 
Fleming  v.  Bnmham.  100  N.  Y.  1,  0,  2  N.  B. 
905;  Abbott  v.  James,  111  N.  Y.  678,  10  N. 
E.  434;  Chesman  v.  Cummlngs,  142  Mass. 
65,  6S,  7  N.  E.  13;  and  cases  herelnb^ore  re- 
ferred to  on  this  subject  We  do  not  in- 
clude In  this  category  cases  where  tbe  time 
within  which  the  timber  was  to  be  cut  and 
removed  had  been  limited  to  a  period  which 
had  already  expired.  As  to  another  group  of 
tracts,  called  the  "Atlee  Lands,**  It  was 
shown  that  the  tax  deed  under  which  the 
plaintiff  claimed  to  make  title  was  void  for 
the  reason  that  the  lands  were  no^  as  the 
statute  requires,  advertised  to  be  sold  "at 
public  auction."  Atlee  brought  an  action  to 
recover  the  lands,  and  it  was  compromised 
by  Parmly,  trustee,  quitclaiming  the  lands 
to  him  for  $184^7,  while  acting  in  good 
faith  on  the  theory,  Induced  by  the  i^ln- 
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tiff's  conduct,  that  the  title  was  bad.  The 
plaintiff,  haring  certala  tax  certiOcates  on 
these  lands  belonging  to  the  defendant 
Farmly,  trustee,  and  held  with  the  Tiew  to 
perfect  title,  drew  and  retained  certain  re- 
demption monej  thereon,  to  the  amount  of 
which  should  be  deducted  from  the 
$184^7;  and  the  balance.  $120^  should  be 
charged  to  the  defendanbs  In  the  adjustment 
of  the  final  balance  herein.  Of  the  lands 
embraced  In  tax  deeds  which  were  void  on 
their  face,  having  been  executed  before  the 
time  for  redemption  had  expired,  and  under 
which  the  plaintiff  claimed  to  make  title,  as 
to  4  tracts  the  title  has  Called,  but  as  to  920 
acres  Included  in  such  deeds  the  title  was 
subsequentlf  perfected.  The  court  errone- 
ously excluded  these  deeds;  but,  as  the  bill 
of  ezceptiDns  shows  that  they  were  Incur- 
ably void,  the  question  la  properly  before 
the  court,  and  the  deeds  were  offered  be- 
fore the  plaintiff  had  tendered  his  last  ab- 
stract, and  were  not  too  late.  There  were 
other  tracts  where  the  tax  titles  relied  on 
were  void,  ter  the  reason  that  the  lands  were 
not  subject  to  taxation;  and  as  to  very 
many  others  the  titles  apiieared  to  be  In  oth- 
er parties,  who  had  not  conv^ed  rtther  to 
the  plaintiff  or  to  Pannly,  trustee,  his  gran- 
tee; and-as  to  still  other  tracts  the  testimo- 
ny of  the  plaintiff  shows  that  the  tax  deeds 
relied  on  did  not  ohit^  any  title  to  him  or 
^ther  of  the  defendants.  The  title  to  the 
lands  known  as  the  "Northwestern  Lumber 
Company  Tract"  seems  to  have  been  perfect- 
ed; but  the  allowance  made  to  the  defend- 
ants for  700,000  feet  of  timber  cut  off  these 
landfi,  lu  performance  of  the  plaintiff's  con- 
tract with  that  company,  and  after  he  had 
made  a  deed  of  the  same  to  Parmly,  trustee, 
according  to  competent  and  uncontradicted 
evidence,  should  have  been  2,000,000  feet, 
of  the  value  of  |4,000,  for  which  sum  the 
defendants  are  to  be  allowed  acciMdIngly. 
The  evidence  of  the  plaintiff  was  that  he  did 
not  know  what  the  amount  thus  cut  from 
said  lands  was,  but  that  he  settled  with  the 
cunpany  for  700,000  feet  This  was  not  com- 
petent evidence  up<m  that  subject  The  al- 
lowance to  the  defenduits  for  $206.96  tw 
money  paid  to  redeem  portions  of  the  lands 
trom  tax  sales  la  to  stand  aa  made  by  the 
circuit  court. 

II.  The  evidence  to  show  a  breach  of  the 
guaranty  In  the  contract  that  at  the  time  It 
was  made,  there  were  10,000,000  feet  of  pine 
timber  and  luniber.  and  15,000,000  feet  of 
hardwood  and  lumber,  including  basswood, 
on  the  land,  to  the  defendants'  damage,  is 
too  vague,  uncertain,  and  unsatisfactory  to 
Justify  any  allowance  for  damages  under 
their  counterclaim  in  this  respect. 

Upon  taking  and  shtting  an  account  show- 
ing a  balance  In  favor  of  the  plaintiff  accord- 
ing to  the  prlndples  thus  settled,  he  Is  to 
have  a  Judgment  thM«for  In  his  favor,  with- 
out Interest  and  wltliont  costs;  but  the  de- 
fendants are  to  be  allowed  the  proper  costs 


of  the  refwence  her^n  directed.  The  vcrfo 
minous  character  of  the  record  and  ptlntet 
case,  and  the  wholly  unnecesaary  length  o 
the  appellants*  brief,  have  rendered  the  ex 
amlnation  and  dedslon  of  the  case  unusuall; 
difficult  and  labmlous.  In  the  taxation  o 
costs,  allowance  will  be  made  tor  only  4i 
pagea  of  the  l?-0  of  the  principal  brief  and  re 
ply  of  the  app^lants.  It  follows  that  tb 
Judgment  appealed  from  must  be  reversed 
The  Judgm»t  ot  the  circuit  court  la  reven 
ed,  and  the  cause  is  remanded  for  furthe 
^oceedings  In  accordance  with  the  ophiiw 
of  the  court 

NEWMAN.  J.,  took  no  part 


HOYT  V.  CLARK. 
(Supreme  Court  of  Minnesota.    Feb.  7,  ISOfi. 

JUDOHSNT  — EsrOBCKMEXT  OF  TaXBS— PkESCMF 
TIOKS— ABSS881IBXT  BOU.— RbOSHPTIOH 

—Notice. 

1.  Where  a  judgment  in  proceeding!  to  en 
force  taxes  on  real  estate  is  in  the  form  requiret 
by  statute,  the  same  presumotion  in  favor  of  it« 
regularity  and  Taiidfty  exists  as  in  respect  ii 
Judgments  in  dvil  actions,  but  wuA  presump 
tioD  Is  not  concliisire.  It  may  be  shown,  b] 
eridence  dehors  the  record,  that  the  court  hai 
not  jurUdictioti  to  render  the  jadKmeat;  as,  fo: 
exauiple,  hy  showioir  that  the  delinqnent  lis 
was  not  in  fact  published.  But  the  presump 
tion  in  faror  of  the  validitr  of  the  judgment  v. 
not  overcome  by  the  mere  fact  that  no  affidavi 
of  publication  has  been  filed.  Bennett  t.  Blati 
46  .N.  W.  319,  44  Minn.  66,  explained  and  qnali 
tied. 

2.  Ditto  marks  under  the  word  "Unknown.' 
In  the  column  in  the  assessment  roll  headed  "li 
Whose  Name  Assessed,"  is  a  suffident  statemen 
that  the  owner's  name  is  unknown. 

3.  In  such  case,  a  notice  of  the  expiration  o 
the  time  of  redemptioo.  addressed  to  "Un 
known,"  is  sufSclcnt. 

(Syllabus  by  tht  Court.) 

Appeal  from  district  court  8t  Lonis  conn 
ty;  Charles  L.  Lewis,  Judge. 

Action  by  Herbert  H.  Uoyt  against  Metvli 
J.  Clark.  Judgment  for  defendant  and  plain 
tiff  appeals.  Affirmed. 

H.  H.  Hoyt,  for  app^nt  Gash.  WlUiami 
&  Chester,  for  respondoit 

BUCK,  J.  Thta  Is  an  action  to  determlnt 
adverse  claims  to  a  vacant  quarter  section  oi 
land  In  St.  Ixmls  coun^.  mie  plaintiff  prov 
ed  his  titte  direct  from  the  United  State) 
government,  and  the  defendant  claims  undei 
a  tax  title;  and  to  sustain  It  and  thus  over 
come  the  plaintiff's  prima  fade  case,  the  de 
fen^nt  Introduced  In  evidence  a  c«tlttcati 
from  the  auditor  of  St  Louis  county,  datei 
September  10,  1884,  which  showed  that  thii 
land  was  assessed  for  taxes  for  the  year  188:1 
and,  the  same  being  delinquent,  the  land  wai 
sold  to  the  state  at  a  tax  sale,  September  iri 
1884,  and  the  next  day  assigned  by  the  stati 
to  this  defendant  for  tbe  sum  of  th* 
amount  of  the  tax  and  intnest  The  plain 
tiff,  then,  in  rebuttal^  introdtu>ed  In  evldenct 
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the  judgment  roll  In  the  tax  proceedings, 
from  which  It  appeared  that  there  was  oo  af- 
fldavlt  of  publication  attached,  made  by  the 
owner.  pabUaher,  manager,  or  foreman  In 
the  printing  offlce  of  the  newspaper  In  which 
the  ddinqnent  list  was  published,  and  filed 
with  the  cleric,  stating  the  days  In  which 
8nch  publication  was  made  as  provided  by 
Gen.  8t  1878,  c.  11,  |  74  (Gen.  St  1894,  I 
158^.  The  defendant  then  produced  as  a 
witness  one  W.  S.  Woodbridge,  and  proved 
by  him  that  he  was  the  owner  and  publisher 
of  the  Lake  Superior  News,  a  newspaper  pub- 
Usbed  In  Dulutti,  8t.  Lonis  county.  Minn.,  in 
the  yean  1883  and  1884,  and  further  showed, 
by  him,  and  by  copies  of  said  newspaper,  on 
file  as  a  part  of  said  Judgment  roll  In  the  tax 
proceedings,  that  the  said  delinquent  list  was 
duly  published  as  lequlred  by  law,  and  it 
was  admitted  tbat  the  said  newspaper  had 
been  duly  designated  as  the  newspapa  In 
which  said  dellnqumt  list  should  be  pub- 
lished. To  an  this  testimony  the  plalntlflT  ob> 
Jected,  as  being  Incompetent  and  Immaterial, 
and  tbat  It  was  not  the  evidence  required  by 
law  In  such  cases,  which  objection  was  over- 
ruled by  the  court,  and  exceptions  duly  tak«D. 

The  defendant  also  offered  In  evidence  a 
notice  of  the  explratlcm  of  the  redemption 
period,  together  with  proof  of  service  there- 
of, and  affidavit  of  publication;  and  this  was 
objected  to  by  plaintiff  upon  the  ground  that 
the  assessment  roll  for  the  year  18BS  did  not 
show  tbat  the  land  was  assessed  in  the  name 
of  "Unknown."  It  further  appearing  tbat  the 
notice  of  expiration  of  redemption  period  was 
addressed  to  "Unknown."  Under  tbe  head- 
ing "In  Wbose  Name  Assessed,"  hi  the  as- 
sessment rcdl,  opposite  the  desoiptlon  of  oth- 
er  land,  appears  tbe  word  "Unknown,"  and 
bdow  this  word,  and  opposite  the  descrip- 
tion of  the  land  In  question,  are  dates  or  char- 
acters to  designate  that  the  name  of  the  awn- 
er  of  the  land  Is  the  same  as  the  last  prwed- 
hig  coe,  Tls.  "Unknown."  We  tblnk  that 
this  Is  a  snfflclent  designation  of  the  fact  that 
the  owner's  name  was  "unknown."  Gen.  St. 
1878,  &  11,  1 109  (Gen.  St.  1894,  {  1620).  That 
tbe  statute  requiring  notice  to  be  given  of 
the  time  when  the  redemptUm  period  will 
expire  applies,  although  the  name  of  the  own- 
er is  stated  In  the  assessment  book  as  "un- 
known," Is  settled  by  the  recwt  decision  of 
this  court  in  State  v.  Halden,  64  N.  W.  568, 
and  need  not  be  further  discussed. 

Gen.  St  1878,  c.  11,  |  73  (Gen.  St  1894,  f 
IWS),  provides  that,  when  the  last  publica- 
tion shall  have  been  made,  tbe  notice  shall 
be  deemed  to  have  been  served,  and  the  court 
to  have  acquired  full  and  complete  Jnrisdlc- 
tiOD  to  enforce  against  each  piece  or  parcel  of 
land,  in  said  published  list  described,  the 
taxes,  accrued  penalties,  and  costs.  The  form 
of  the  Judgment  to  be  entered  In  such  cases 
Is  provided  by  statute.  There  Is  no  question 
raised  but  what  the  Judgment  In  tbls  case 
emfiffmed  to  tbe  statute,  and  we  must  as- 
sume that  It  contained  the  recital  required 


In  said  form,  viz.  that  "the  notice  and  list 
had  been  duly  published  as  required  by  law." 
This  recital,  with  others,  fonns  a  part  of  the 
Judgment,  and  when  such  Judgment  Is  enter- 
ed by  the  clerk  in  the  real  estate  Judgment 
book,  "the  same  presumption  In  favor  of  tbe 
regularity  and  validity  of  the  said  Judgment 
shall  be  deemed  to  exist  as  In  respect  to 
Jud^enta  In  civil  actions  In  said  court" 
Geo.  St.  1878,  C.  11,  I  76  (Gen.  St  1894,  { 
1585).  After  entering  this  Judgmoit  and 
sale  of  the  proper^  theretmder  by  the  coun- 
ty auditor,  he  Issues  a  certificate  of  sale  to 
the  purchaser,  and  such  certificate.  In  case 
the  land  Is  not  redeemed,  passes  to  the  pnr- 
ebnser  the  estate  therein  expressed,  without 
any  other  act  or  deed  whatever.  By  Oen.  St 
1878,  c.  11.  S  85  (Gen.  St  1804,  |  1S94),  It  Is 
further  provided  that  "such  certificate  or  the 
record  thereof  shall  In  alt  cases  be  prima 
fade  evidence  that  all  the  requirements  of 
the  taw  with  respect  to  ttie  sale  have  been 
duly  complied  with  and  of  title  in  the  grantee 
therein  after  the  time  for  redemption  has  ex- 
pired; and  no  sale  shall  be  set  aside  or  held 
Invalid  mUess  ttie  party  objecting  to  the  same 
shall  prove  either  that  the  court  rendering 
the  Judgment  pursuant  to  which  the  sale  was 
nude  had  not  Jurlodlctlon  to  render  the  Judg- 
ment, or  that  after  the  Judgment  and  be- 
fore tlie  sale,  such  Jodgment  had  beoi  satis- 
fied or  that  notice  of  sale  u  required  by  this 
act  was  not  given." 

Applying  the  dUterent  provislcais  of  ttie  law 
to  which  we  have  referred  to  this  tax  Judg- 
ment presumptively  regular  and  valid,  if 
any  grounds  existed  tor  avoiding  the  sale,  the 
burden  of  proving  this  rested  upon  tbe  plain- 
tiff herein,  the  original  owner  of  the  land. 
Assuming,  therefore,  tliat  the  Judgment  was 
pEeanroptively  valid,  did  tbe  plaintiff  assail 
Its  validity  in  any  such  manner  as  to  show 
that  it  was  rendered  without  Jurisdiction, 
and  was  therefore  void?  This  Is  a  collateral 
attack  upon  a  Judgment  presumptively  regu- 
lar and  valid.  The  court  bad  Jurisdiction  to 
render  It  if,  in  fact  the  notice  and  list  were 
published  according  to  law.  It  was  the  ex- 
istence of  those  facts,  and  not  the  affidavit  or 
proof  tliereof,  tbat  gave  the  court  Jurisdic- 
tion. The  affidavit  of  publication  Is  no  part 
of  the  notice,  nor  is  It  required  to  be  pul>- 
llshed.  The  publisher  la  required  to  file  It 
with  the  clerk,  in  order  to  preserve  the  evi- 
dence of  the  due  publication  of  the  notice 
and  delinquent  list.  But  prior  to  the  pub- 
Usher  d(^ng  this,  tbe  court  had  Jurisdiction 
of  the  subject-matter.  The  llllug  of  this  af- 
fidavit Is  not  made  a  condition  precedent  to 
the  entry  and  validity  of  the  tax  Judgment, 
and,  tlw  court  baviug  jurisdiction,  proof  of 
publication  might  be  made  subsequent  to  the 
entry  of  the  tax  Judgment  by  a  proper  pro- 
ceeding therefor.  Even  in  the  absence  of 
any  affidavit  of  publication  In  tbe  Judgment 
roll,  the  presumption  obtained  that  the  list 
was  published,  altbougb  this  pteaumpUon 
might  be  overcome  by  evidence,  dehors  the 
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record,  that  tbe  Hat  was  not  publlflhed,  un- 
der Geu.  St.  18&i,  i  1594.  Brown  v.  Corbln, 
40  Minn.  508,  42  N.  W.  481.  The  burden  of 
proving  that  tbe  list  was  not  published  rested 
on  tbe  plaintiff,  and  not  on  the  defendant  to 
proTe  that  it  was.  This  be  did  not  do.  The 
evidence  offered  by  the  defendant  to  support 
tbe  presumption  of  tbe  validity  of  the  judg- 
ment, although  incompetent,  was  wholly  un- 
necessary, and  its  admission  not  prejudicial 
error.  The  omission  from  tbe  tax  Judgment 
of  tbe  affidavit  of  the  publication  of  the  no- 
tice and  list  was  an  irregularity,  which 
might  be  subsequently  cured  by  a  direct  pro- 
ceeding, and  by  proper  proof;  but  it  could 
not  be  done  in  the  collateral  manner  here  at- 
tempted. 

Some  things  said  in  Bennett  r.  Blatz,  44 
Mtnn.  56.  46  N.  W.  319,  might  seem  to  be  in 
conSict  with  the  views  above  expressed,  and 
as  Implying  that  the  fact  of  publication  of 
the  list  and  notice  must  be  made  to  afflrm- 
fttlvely  appear  by  affidavit.  But  In  that  case 
ft  pmported  affidavit  of  publication  was  filed, 
and  the  case  was  argued  and  submitted  np<m 
the  question  of  tba  aufflclency  of  ttiat  affi- 
davit The  question  ct  the  presnjnptlw  In 
favor  of  tbe  ralidi^  of  the  Judgment,  <v  as 
to  the  tmrdoi  of  proof,  does  not  wem  to  have 
been  suggested,  or  in  the  mind  of  the  court 
Tbe  plaintiff  having  offtfed  no  evidence  snf- 
fldoit  to  rebut  the  presumption  In  favor  of 
the  validity  of  the  tax  Judgment-  tbe  Judg- 
ment of  the  court  below  must  be  affirmed. 


STATE  ex  rel.  CHILDS,  Attorney  General, 
et  al.  V.  O'LEARY. 

(Supreme  Court  of  Minnesota.    Feb.  7,  1896.) 

Clrbk  or  DiiTRioT  ComtT  -—  Term  of  Orrics  — 

VaCAMCIBS— APPni  ITTHSKTB— VaLI  IIITT. 

1.  The  term  of  office  of  a  clerk  of  the  dis- 
trict court  Is  limited  by  the  cooatltution  (article 
6,  j  13»  to  four  years.  He  Is  not  empowered  to 
thereafter  bold  the  office  until  his  successor  li 

elected  and  qualified. 

2.  The  effect  of  Jaiwb  1801,  c.  39,  «  1,  2 
(Gen.  St.  1894,  H  866,  SU7).  waa  to  create  vacan- 
cies in  the  office  of  clerk  of  the  district  court,  in 
all  of  the  counties  affected  by  the  act,  on  the 
first  Monday  in  January,  1896,  which  vacancies 
were  to  be  filled  by  appointments  in  accordance 
with  the  provisions  of  Uen.  St.  1884,  S  8^. 

3.  The  general  rule  Is  that  a  prospective  ap- 
pointment to  fill  a  vacancy  sure  to  occur  in  a 
public  office,  made  by  an  officer  who,  or  by  a 
body  which,  as  then  constituted,  is  empowereo  to 
fill  tbe  vacancy  when  it  arises,  is,  in  the  alMence 
of  a  law  forbidding  it,  a  valid  appointment,  and 
vests  title  to  the  office  in  tbe  appointee. 

(Syllabus  by  the  (3ourt) 

Quo  warranto  the  state  of  Minnesota  on 
the  rdatlon  of  H.  W.  <^lldB.  attorney  general, 
and  Charles  H.  Vorse,  against  John  C.  O'Left- 

ry.    Judgment  of  ouster. 

H.  W.  Cbilds,  Atty.  Gen.,  W.  E.  Culkln, 
and  F.  H.  LIndsley,  for  relator.  W.  H.  Cut- 
ting and  Toung  &  Fish,  for  respondent 


COLLINS,  J.  O'Leary,  respondent  In  this 
proceeding,  having  theretofore  been  elected, 
was  duly  Inducted  into  office  as  clerk  of  the 
district  court  for  Wright  county  on  tbe  first 
Monday  (rf  January,  1892.  The  term  of  sucU 
(^cer  Is  fixed  at  four  years  by  section  13,  art 
6,  of  the  state  constitution,  and  there  Is  no 
ItfOTlsiOD  for  further  retoition  of  the  office 
under  any  circumstances.  Tlie  terms  of 
Judges  of  the  district  oourt  and  of  Judges  of 
probate  are  also  definitely  prescribed  in  ar- 
ticle 0,  but  no  provision  Is  made  for  either  to 
tu>ld  over,  while  in  the  same  article,  in  addi- 
tion to  specifying  the  terms  of  office  of  Jus- 
tices of  the  suiveme  court  of  the  clerk  of  tliat 
court  &Qd  of  Justices  of  tbe  peace,  it  Is  ex- 
pressly provided  that  each  shall  hold  tbe  of- 
fice, when  elected,  until  his  successor  Is  elect- 
ed and  qualified.  Mo  reason  can  be  suggested 
why  the  framers  of  the  oonstltution  should 
make  this  distinction  as  to  continuance  in 
office  after  the  expiration  of  tbe  prescribed 
terms,  but  that  it  was  done  Is  Bignificant  and 
controlling.  O'Leary's  term  expired  at  the 
end  of  the  four  years,  January  6,  1896.  This 
view  of  the  constitutional  provisions.  In  so 
far  as  they  apply  to  the  office  of  clerks  of 
the  district  court  and  Judges  of  probate,  was 
announced,  without  elaboration.  In  State  v. 
Sherwood,  Ifi  Minn.  221  (GU.  172),  and  State 
V.  FrizzeU,  31  Minn.  460^  18  N.  W.  313.  But 
O'Leary's  claim  to  possession  of  ttie  office  is 
also  based  upon  tbe  provisions  of  Gen.  Sl 
1894,  SS  866,  867.  These  two  sections  were 
sections  1  and  2  of  Laws  1891,  c  39.  By  sec- 
tion 1  (section  866)  it  was  provided  that  in  all 
countiesln  which  the  term  of  the  office  of  clerk 
of  the  district  court  should  exi^  <w  the  first 
Monday  of  January,  1896,  their  successors 
should  be  dected  at  the  NovenUier  general 
election  of  that  year.  By  section  2  (section 
867)  is  was  provided  "that  wh«i  vacancies 
sball  occur  in  said  offices  under  the  provisions 
of  section  one  of  this  act"  (chapter  30)  the 
office  shall  be  filled  aa  now  iwovlded  by  law. 
Tbe  purpose  of  these  two  sections  Is  plain. 
It  was  the  Intention  ot  the  lawmakers  to  do 
away  with  existing  condittoas  in  respect  to 
tbe  office  of  clerk  of  tbe  district  court  In  some 
of  tbe  ceunties  of  the  state,  the  result  of  the 
change  from  the  annual  to  tbe  biennial  sys- 
tem of  elections,  ^ese  conditions  were  com- 
mented upon  In  tbe  case  of  O'Leary  v.  Stew- 
ard, 46  Minn.  126,  48  N.  W.  608,  In  «blcb  this 
respondent's  right  to  take  possession  of  this 
same  office  In  January,  1891,  was  disposed  of. 
By  po6tiK>nIng  tbe  election  of  clerks  of  the 
district  oourt  in  a  large  number  of  counties 
where  their  terms,  as  fixed  by  the  constitu- 
tion, expired  in  1896,  from  tbe  general  elec- 
tion held  in  November.  1894,  uutU  that  held 
in  1896,  tbe  dection  laws  of  tbe  state  would 
be  made  more  symmetrical,  in  that  It  would 
abQilah,  and  for  all  time  end,  tbe  necessary, 
XiDtortanate  and  undesirable,  practice  of 
elo^fjng  these  clerks  about  14  montlis  prior  to 
th  lay  which  their  terms  of  office  would 
~  ^    ifiPce.  This  was  the  primary  object  in 
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the  enactment  of  section  866.  But  as  the 
terms  of  tbe  Incumbents  in  these  various  coun- 
ties would  expire  hy  oonstltutlonal  UmltaUou 
on  the  first  Monday  in  January,  1896,  some 
nine  months  prior  to  the  election  of  their  suc- 
cessors, it  became  necessary  to  provide  for  the 
occupancy  of  the  office  so  that  there  should 
be  uo  vacancy  or  interregnum,  and  this  led 
to  the  enactment  of  section  867,  a  part  of  Its 
language  having  been  quoted  herein.  It  Is 
claimed  by  respondent's  counsel  that,  by  pro- 
vl(Ung  for  the  election  of  successors  to  those 
who  held  these  positions  in  189o,  It  was  in- 
tended to  coDtlnae  them  in.  o£Elce  for  another 
year,— in  other  words,  that  Immediate  follow- 
ers In  office  were  meant  by  the  use  of  the  ex- 
presdon  "successors  thereto."  in  section  806. 
To  ao  construe  this  expression  would  be  to 
give  as  much  force  to  it  as  if  the  legislature 
bad  e:vi'essly  provided  In  apt  and  chosen  lan- 
guage that  the  present  occupants  should  con- 
tinue to  exercise  the  powers  and  discbarge  the 
duties  of  their  respective  offices  for  another 
year.  If  such  had  been  the  intent,  it  would 
not  have  been  left  in  doubt  or  uncertainty; 
(or,  under  any  of  the  definitions  of  the  word 
"successor,"  any  future  occupant  of  this  of- 
fice is  the  successor  of  the  respondeat,  Just  as 
he  is  the  successor  of  any  of  tbe  iucumbents 
who  preceded  him.  no  matter  when.  But  the 
legislative  Intention  does  not  wholly  dq)end 
npon  a  construction  of  any  part  of  section  866. 
It  was  well  undaistood  that,  aa  the  terms  of 
office  of  the  clerks  of  court  in  the  counties  af- 
fected by  the  law  would  terminate  In  Janu- 
ary, 1806,  some  provision  would  have  to  be 
made  for  ffiling  the  T-acancles  necessarily  to 
occur.  This  was  tbe  purpose  of  section  867. 
It  expressly  refera  to  vacancies  occurring  un- 
der the  proTlsIooa  of  the  preceding  section, 
namely,  by  reason  of  a  postponement  of  the 
election  In  1884  and  a  failure  to  elect  that 
year  for  the  term  commencing  on  the  first 
Monday  of  January,  and,  referring  to 

tliese  vacancies,  It  simply  provides  that  they 
shall  be  filled  in  the  manner  now  provided,— 
that  is,  by  appointment  under  GeiL  St.  1894. 
I  865.  The  language  used  in  section  867, 
"when  Tacancles  shall  occur  in  said  offices  un- 
der the  provisions  of  section  one  of  this  aat," 
refutes  the  Idea,  and  completely  demollsbes 
tbe  claim  of  respondent's  counsel,  that  the  va- 
cancies referred  to  were  those  which  might 
occur  during  the  holding-over  period  by  the 
happening  of  either  of  tbe  events  mentioned 
in  Geo.  St  1894,  S  882.  We  therefwe  hold  that 
0'L«ary'8  term  expired  on  January  6,  1896, 
and  that  on  the  expiration  of  his  term  a  va- 
cancy wonld  occur,  to  be  filled  by  appointment 
In  accordance  with  the  provisions  of  section 
865,  supra. 

The  only  question  remaining  for  considera- 
tion imder  the  facts  now  before  us,  Is  wheth- 
er the  appointment  of  the  relator  Vorse  was 
regular  and  valid.  All  of  the  Jud^s  of  the 
Fourth  Judicial  district.  In  which  is  situated 
Wright  county,  united  In  a  written  appoint- 
ment of  date  December  27,  1895,  and  Vorse 


was  thereby  app<dnted  to  succeed  O'Leary,. 
and  to  hold  the  office  of  clerk  ct  said  court 
from  and  after  the  flnt  Monday  of  January, 
1896.  It  Is  urged  that  this  apptdntmuit  wrs 
premature,  and  should  not  have  been  made 
until  after  O'Leaiy's  term  exptrBd,-4iot  nnUk 
there  was  a  real  vacancy.  We  do  not  con- 
cede the  right  of  tbe  latter  to  raise  this  ques- 
tiou.  but  It  is  the  general  rule  that  a  |VOts>ec- 
tlve  appointment  to  fill  a  vacancy  sore  to  occta 
in  a  public  office,  made  by  an  officer  who.  or  » 
body  which,  as  then  owBtltuted,  is  empower^ 
ed  to  fill  tbe  vacancy  when  it  artoea,  is,  in  the- 
absence  of  a  law  forbidding  It,  a  valid  ap- 
pointment.  and  vests  title  to  tbe  office  In  tbe> 
appointee.  Haight  v.  Love,  39  N.  J.  Law,  14;. 
suite  V.  Van  Buskirk,  40  N.  J.  Law,  463; 
Smith  V.  Dyer,  1  Call,  562.  See,  also,  State- 
V.  Irwin.  5  Nev.  111.  Cases  to  tbe  conti-aiy 
bave  been  decided  wholly  upon  local  statutea. 
If  there  are  any  limitations  upon,  or  excep- 
tions to,  this  general  rule,  they  have  no  ap- 
plication to  the  facts  now  before  us.  Let  a 
writ  Issue  ousting  the  respondent  O'Leary 
from  the  office  of  clerk  of  the  district  court 
for  Wright  county. 


THOMPSON  V.  CHICAGO  O.  W.  RT.  OOi 
et  al. 

(Supreme  Court  of  Minneeota.    Feb.  7.  1896.> 

IxnritT  TO  BmPLOTB— CONTRISCTOBT  Nboligencs 
— iNVnuiCTION  s. 

In  aa  action  brought  by  a  locomotive  fire- 
man to  recover  for  personal  injuries  received  in  a 
coliieion  botween  trniiis  at  a  railway  croesiiig,. 
there  was  evidence  which  would  have  warrant- 
ed the  jnry  in  finding  that  plaintiff  was  guilty 
of  contributory  negliffence.  ueldt  tliat  a  portion, 
of  tbe  charge  to  the  jury  was  erroneous,  because- 
it  allowed  the  plaintiff  to  be  excused  from  the 
consequences  of  his  own  negligence  directly  con- 
tributing to  the  Injuries  received. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Mower  county; 
John  Whytock,  Judge. 

Action  by  Barney  Thompson  against  the- 
Cblcago  Groat  Western  Railway  Company 
and  otherB.  Verdict  for  plaintiff.  From  an 
order  denying  a  ne^  trial,  the  Chicago,  St 
Paul  &  Kansas  City  Hallway  Company  ap- 
peals. Reversed. 

Dan  W,  Lawler  and  French  &  Wright,  for 
appellant.  John  A.  Lovely  and  S.  D.  Cath- 
erwood,  for  respondent 

COLLINS,  J.  Action  to  recover  for  per- 
sonal injuries  received  in  a  collision  between 
a  passenger  train  operated  by  defendant  Chi- 
cago, Kansas  City  &  St  Paul  Railway  Com- 
pany and  a  freight  operated  by  defendant 
Chicago,  Milwaukee  &  St  Paul  Railway  Com- 
pany, being  the  same  collision  in  controversy 
In  an  action  between  these  corporations  con- 
sidered by  this  court  and  reported  in  56- 
Minn.  406,  57  N.  W.  943.  This  plaintiff  was 
fireman  on  the  freight  locomotive  at  the  time 
of  the  disaster.  The  verdict  in  his  favor  was 
solely  against  the  Kansas  City  road,  and  ft 
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appeals  from  an  order  deaylng  a  new  trial 
If  the  plaintiff  should  consent  to  a  certain 
reduction  of  the  verdict,  which  he  baa  done. 
As  we  regard  the  case,  trat  one  point  needs 
consideration,  and  that  relates  to  a  part  of 
the  charge  given  bj  the  court  and  duly  ex- 
cepted to  by  appellant's  counsel.  There  waa 
evidence  presented  from  which  the  jury 
might  have  found  that  plaintiff  himself  was 
guilty  of  such  u^ligence  as  would  prevent  a 
recovery,  by  falling  to  watch  for  the  com- 
ing of  a  train  on  appellant's  road  as  bis 
own  train  approached  the  crosslug.  Bnt, 
notwithstanding  this,  the  court  charged,  at 
the  request  of  plaintiff's  counsel,  that,  "even 
If  the  jury  found  that  the  platuUff,  Thomp- 
son, should,  under  the  drcumstances,  have 
continued  to  watch  the  train  of  the  Kansas 
City  road,  and  was  wanting  in  care  In  that 
respect,  yet  bte  contributory  negligence 
would  not  exculpate  the  Kansas  City  Com- 
pany, ai^  disentitle  hfm,  the  said  pUilntlff, 
from  recovery  of  said  cominny,  if  It  be 
shown  that  'such  defendant  might,  1^  the 
exercise  of  reasonable  care  and  prudence  on 
the  part  of  Its  engineer,  after  passing  the 
step  board  on  its  road,  have  avoided,  by  such 
exercise  of  ordinary  care,  the  consequence 
of  the  plaintiff's  negligence."  The  court 
then,  of  its  own  motion,  added,  "That  Is, 
notwithstanding,  if  the  plaintiff  himself  was 
somewliat  negligent,  which  perhaps  would 
hare  omtrlbuted  towards  the  accident,  and 
the  Kansas  City  Company  did  not  exercise 
reasonable  care  to  avoid  the  accident,  and 
tliat  thereby  th^  produced  the  Injury,  It 
would  not  necessarily  exonerate  them  from 
the  charge  of  negligence."  And  when  appel- 
lant's counsel  took  an  exception  to  the  glv- 
hig  of  plaintiff's  request,  and  also  to  the  ad- 
dition made,  the  court  then  stated,  *'I  gave 
It  in  this  manner,  or  intended  to:  If  they 
were  guUty  of  negligence,  although  he  was 
guilty  of  contributory  negligence,  and  they 
might  have  avoided  the  act  which  produced 
the  Injury,  plaintiff  would  be  wtitled  to  re- 
cover." TheiBe  statements  of  the  law,  as 
formulated  In  plaintiff's  request.  In  the  addl- 
tUm  made  by  the  court,  and  again  In  its  ex- 
planatory remark,  were  erroneous.  By  them 
the  Jury  were  instructed,  in  substance,  that 
tf  by  the  exercise  of  ordinary  care  the  engi- 
neer In  cliaige  of  the  locomotive  drawing 
the  passenger  train  could  have  avoided  the 
collision,  plaintiff  could  recover,  although 
himself  guilty  of  contributory  negligence. 
These  instructions  allowed  the  Jury  to  ex- 
cuse the  plaintiff  from  the  consequences  of 
his  own  negligence,  and  wholly  eliminated 
from  the  case  a  proper  consideration  of  the 
evidence  tending  to  fasten  upon  him  the 
charge  of  contributory  negligence.  Under 
such  Instructions,  the  engineer  of  the  pas- 
sengtf  train,  who,  from  bis  position  on  the 
east  side  of  the  cab.  was  expected  to  notice 
any  train  approaching  tho  crosslug  on  tliat 
side,  as  well  as  Ibis  plaiotiff.  who.  as  flr&. 
man,  was  on  the  south  side  of  bis  cal>,  an^ 


was  required  to  look  out  for  and  guard 
against  collisions  with  trains  coming  to  the 
crossing  from  the  south,  might  easily  ob- 
tain verdlct8,~tbe  engineer  against  the  Mil- 
waukee Company,  and  plaintiff  against  this 
aiqpeUant,— although  one,  or  botii,  of  these 
men  were  guilty  of  very  great  nefl^lgence, 
and  directly  responsible  for  the  accident 

The  InstructionB  were  erroneous  because 
not  applicable  to  the  tects.  lliere  was  no 
evidence  which  in  the  iMst  tended  to  show 
that  the  alleged  act  of  negligence  on  tbe 
part  of  appellftut's  engineer.  In  falling  to 
notice  the  freight  train,  was  Intentimial,  or 
that  he  knew  that  It  was  anywba«  In  tbe 
vldnlty  of  the  crossing.  He  testified  that 
tbe  locomotive  carried  no  headlight,  and  we 
cau  readily  believe  that  be  toM  tbe  truth 
when  he  stated  upon  the  witness  stand  that 
he  did  not  hear  the  train,  or  see  it,  or  know 
of  its  proximity,  until  the  crash  came.  The 
doctrine  laid  down  in  the  Instructions  in 
question  is  applied  only  where  the  danger^ 
ous  position  and  perilous  situation  of  tbe 
potty  Injured,  arising  from  his  own  negli- 
gence, is  known  to  a  defendant,  and  tbu 
consequences  of  such  negligence  could  hare 
been  averted  by  the  exercise  of  due  caie  and 
caution.  In  cases  where  from  the  facts  it 
appears  that  a  defendant  knew  of  a  plain- 
tilTs  peril,  and  had  either  time  or  opportu- 
nity, by  the  exercise  of  any  degree  of  care, 
to  guard  against  it,  and  to  avoid  the  inflic- 
tion of  an  Injury,  this  doctrine  Is  applied 
because,  under  such  facts,  it  is  said  that 
the  defendant's  negligence  was  the  proxi- 
mate direct,  and  efficient  cause  of  the  in- 
Jury.  Such  was  the  case  largely  relied  upon 
by  plaintlirs  counseL  Coasting  Co.  r.  Tol- 
son.  139  U.  S.  551,  U  Sup.  Ct.  033.  Order  re- 
versed. 


BASTING  T.  ANKENY. 
(Supreme  Couit  of  Minnesota.    Feb.  7,  1896.) 

IHSOLVBNT  CORPORATIOyS— Powbbb  ow  Rbcbivbk 

—Unpaid  Bubbcriptioxs— Depbnsbs. 

1.  The  receiver  of  an  iDSolreot  corporatiou. 
appointed  in  proceedinffs  under  Gen.  St.  1894,  ( 
5897,  may  maintain  an  independent  action  to 
enforce  the  collection  of  the  amoant  of  a  call  on 
unpaid  aubflcriptions  made  by  tbe  board  of  di- 
rectors in  accordance  with  the  by-laws,  and  due 
and  payable  prior  to  the  commencement  of  the 
proceedings  which  resulted  in  the  appointment  of 
the  receiver. 

2.  The  regularity,  propriety,  and  validity  of 
the  appointment  of  Bucb  a  receiver  can  only  bo 
qneRtioiied  in  a  direct  proceeding  to  teat  that 
question. 

3.  Hrld.  that  curtain  nlle^ed  equitable  de- 
fenaea  aet  forth  in  an  answer  m  thia  action  are 
not  available  to  the  defendant,  bat  that  his  ren^ 
edy  must  be  enforced  in  the  sequestration  pro- 
ceedings. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Hennepin  coun- 
^y;  Robert  D.  Russell,  Judge. 

j^ctlou  by  Theo  Basting,  receiver  o'  tbe 
^(pneapolls  TImeB_  Company,  against  Wit- 


01  a.  Ankeny.   From  an  order  sustaining 
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a  demntrer  to  the  answer,  defendant  ap- 
peals. Affirmed. 

Harrison  &  Noyea  and  Geo.  T.  Halbert, 
for  appellant  Cobb  &  Wbeelwrigbt,  for 
rcBpondent 

COLLINS,  J.  Thlfl  was  an  action  brought 
b7  the  reeeirer  of  a  eorporatlon  (appointed 
Iqr  Tirtue  of  Qen.  St.  1894,  {  5887)  against  a 
■tockholder  to  recorer  the  amount  of  a  call 
upon  his  unpaid  subscription  for  stock 
Glares.  The  call  was  in  accordance  with 
the  by-laws,  was  by  the  board  of  directors, 
and  was  made  and  was  payable  prior  to  the 
Institution  of  the  proceedings  which  result- 
ed in  the  appointment  of  plaintiff  as  such 
recelTcr.  On  appeal  from  an  order  sustain- 
ing a  general  demurrer  to  the  answer,  de- 
fmdant  not  only  endeavors  to  uphold  tbe 
sufficiency  of  his  own  pleading,  but  con- 
tends that  the  complaint  Itself  falls  to  state 
facts  snfflctent  to  constitute  a  cause  of  ac- 
tion. Although  he  points  out  in  detail  the 
defects  of  the  complaint,  the  real  position 
of  defendant  is  that  an  Independent  suit  of 
this  kind  cannot  be  maintained;  that,  as 
plaintiff  was  appointed  recelrer  under  the 
proTlslons  of  said  section  6897  (formerly  sec- 
tion 9,  c  76,  Gen.  St  1878),  the  remedies 
friren  by  sections  590G-5908,  Inclusive  (f»r- 
mwly  section  17  et  seq..  c.  76),  are  exclu- 
sive, and  must  govern  any  proceeding 
brought  to  enforce  defendant's  liability.  If 
U  be  true  tliat  these  sections  are  exclusive, 
and  that  no  other  remedies  are  avauable  to 
a  receiver  in  sequestration  proceedings,  tbe 
complaint  Is  noticeably  defective,  for  no  at- 
tempt was  made  to  bring  the  action  under 
any  of  said  sections.  It  Is  an  Independent 
action  brought  to  enforce  defendant's  lla- 
bUl^  (or  the  amount  due  upcm  tbe  call,  pre- 
cisely as  an  action  would  luve  been  brought 
to  enforce  the  collection  of  any  other  In- 
debtedness due  to  the  corporation  when 
plaintiff  was  appointed  receiver;  and  unless 
we  can  distinguish  between  a  debt  due  to 
the  eorporatlon  arising  out  of  a  call,  and 
an  ordinary  debt  the  complaint  states  facts 
sufficient  to  constitute  a  cause  of  action. 
We  see  no  ground  upon  which  such  a  dls- 
timrtion  can  be  based,  and  nothing  has  been 
said  In  tiie  cases  cited  by  appellant's  counsel 
to  justify  their  position.  Alt  are  cases 
where  the  liability  grew  out  of.  and  as  a 
necessary  result  of,  the  sequestration  pro- 
ceedings. All  are  cases  where  the  object 
was  to  enforce  a  liability,  not  to  the  corpora- 
tion, hut  to  Its  creditors;  and  in  none  of 
them  has  the  court  been  called  upon  to  con- 
sider the  right  of  a  receiver  to  maintain  an 
independent  action  to  enforce  the  collection 
of  a  debt  due  to  the  corporation  which  came 
Into  hla  hands  with  other  assets.  Such  is 
this  case^  for  the  call  was  an  Indebtedness 
dne  and  payable  prior  to  the  initiation  of 
tlie  proceedings  which  resulted  In  plaintiff's 
ivpolntment.  The  liability  of  the  stock- 
holder for  an  unpaid  subscription  for  sliares 


was  a  debt  due  the  corporation  Itself,  which 
it  could  bave  recovered  even  if  there  had 
been  no  creditors,  and  for  whlcli,  as  an  as- 
set of  the  corporation,  a  recover  may  main- 
tain an  Independent  action.  Spooner  v. 
Syndicate,  47  Mlun.  464,  00  N.  W.  001.  This 
disposes  of  the  contention  that  the  receiver 
cannot  maintain  this  action,  and  that  the 
complaint  does  not  state  factt  sufficient  to 
constitute  a  cause  of  actttm. 

We  now  come  to  a  consideration  of  tbe  al- 
legations of  the  answer  as  setting  up  an 
equitable  defense.  These  are,  briefly  stated, 
that  there  was  bad  management  of  tbe  busi- 
ness of  the  corporation  by  tbe  board  of  dl- 
rectm,  which  caused  many  losses,  especial- 
ly In  the  selection  of  a  bui^ness  manager; 
that  two  of  the  directors.  Conniving  with 
this  Incompetent  manager,  who  was  also 
a  director,  procured  the  pubUcaUw  of  ad- 
vertisements and  notices  of  and  concerning 
their  own  business  matters  in  the  newspa- 
pers published  by  the  corporation,  became  in- 
debted therefOT  In  a  stated  amount,  which 
has  not  been  paid,  nor  has  it  ever  been 
charged  on  account  to  said  perrons,  uid  tliat 
the  manager  and  the  board  of  dltectons,  and 
also  the  receiver,  this  plaintiff,  have  always 
refused  to  demand  any  accounting  or  pay- 
ment therefor;  that  the  directors  and  a  ma- 
jority of  the  stockholders  fraudulently  and 
colluslvely  sold  to  another  corporation  cer- 
tain of  the  corporation's  assets,  essential  to 
a  maintenance  of  Its  business,  for  $20,000, 
which  were  worth  when  sold  9150,000.  thus 
entailing  great  loss;  that  the  proceedings 
leading  up  to  plaintiff's  appointment  as  re- 
ceiver were  colluslvely  and  fraudulently  in- 
stituted certain  of  the  directors  that 
payment  of  corporate  debts  due  to  them 
might  be  obtained;  and  also  that  plaintiff 
has  now  In  bis  hands  corporate  property 
sufficient  to  pay  all  corporate  debts,  except 
those  due  to  the  directors  mgaged  In  the 
conspiracy.  It  was  also  alleged  that  the  call 
In  question  w:.8  made  as  a  part  of  the  fraud 
and  conspiracy.  It  Is  to  be  observed  that  It 
Is  nowhere  alleged  In  the  answer  that  f>ther 
stockholders  have  refused  to  pay  In  re- 
sponse to  the  call,  and  the  presumption  Is 
that  all  others  have  paid  the  assessed  per- 
centage. Taking  these  allegatlMU  toe  all 
that  they  are  worth,  It  Is  obvious  that  none 
of  them  are  available  as  a  defense  to  plain- 
tiff's cause  of  action  as  set  forth  In  the  com- 
plaint The  plaintiff's  appointment  as  re- 
ceiver carmot  be  attacked  collatemlly.  The 
regularity,  propriety,  and  validity  of  tbe 
apiwintment  of  such  a  receiver  can  only  be 
questioned  bi  a  direct  proceeding  to  test  that 
question.  Cook,  Stock,  Stockb.  A  Corp,  Law, 
i  S&i;  Walt,  InsolT.  Corp.  |  245;  Olnck  ft 
B.  Rec.  I  8. 

As  to  the  other  aUegatlons  constituting. 
It  is  claimed,  equitable  defenses  to  the  debt 
sued  upon.  It  Is  sufficient  to  say  that  In  so 
far  as  they  are  merlt<Hlou8,  the  remedy  must 
be  sought,  and  the  relief  and  r^ress  had,  io 
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tbe  Beqnestration  proceedings.  The  remedy 
for  tbe  wrongs  alleged  to  bave  been  Inflicted 
upon  the  corporation  and  Its  stockbolders  Is 
not  available  to  defendant  as  a  defease  to 
this  suit  Order  affirmed. 


BAXE  T.  RICE. 
<Snpreme  Court  of  MinnMota.   ,Feb.  7,  1896.) 
MoRTOAOB  For EcixMonE— -Waiter  09  Ihrboduri 

TIES  BI  llORTGAOOB — ESTOPPEL  OP 
UOBTQAeBB. 

Where  a  mortgagor  Is  in  position  to  waive 
an  Irregularity  in  foreclosure  proceedings  under 
a  power  of  sale,  and  to  confirm  and  validate  a 
sale  of  the  mortgaged  premiBca  to  tbe  mortgagee 
for  the  full  amount  of  the  debt,  with  intereet  and 
all  coefs,— there  being  no  other  person  except  tbe 
mortfragor  who  could  at  any  time  question  tbe 
regularity  of  the  sale,— and  the  mortgagor  has, 
within  a  reasonable  time,  canned  a  deed  to  be 
tendered  conveying  perfect  title  to  the  mortga- 
gee, tbe  latter  cannot  insiBt  upon  the  invalidity 
in  tbe  foreclosure  proceedings,  repudiate  the  sale, 
and  maintain  an  aetiim  to  reeorer  upon  the  mort- 
gage note. 
(SyllabDs  by  the  Goort) 

Appeal  from  district  court,  Ramaer  ooonty; 
Charles  E.  Otis,  Judge. 

Action  by  Mary  E.  8axe  against  Charles  O. 
Rice.  Judgment  for  defoidant  Flaintlft  ap- 
peals. 

Stiles  W.  Burr,  for  appellant  John  B.  &, 
E.  P.  Sanborn,  for  reqrandent 

COLLINS,  J.  In  August,  1890,  plalnUft 
held  defendant's  note  for  ^,000,  secured  by  a 
mortgage  upon  three  vacant  city  lots,  which 
mortgage  was  by  Its  terms  made  a  speclflc 
lien,  for  |700,  each,  on  two  lots,  and  for  ?600 
on  the  other.  In  ^ect,  it  was  a  separate 
mortgage  on  each  lot  Child  v.  Morgan,  51 
Minn.  116,  52  N.  W.  1127,  and  cases  cited. 
In  November,  1893,  plaintiff  mortgagee  com- 
menced foreclosure  proceedings  under  tbe 
I>ower,  but  the  published  notice  was  defective. 
In  that  it  stated  the  amount  claimed  to  be  due, 
and  for  which  the  sale  would  be  made,  in 
gross,  there  being  no  specification  of  the 
amount  clalmod  as  due  on  each  lot  and  noth- 
ing to  suggest  that  they  would  not  be  sold 
as  one  parcel  for  the  entire  debt  except  as  it 
might  be  Inferred,  from  tbe  description,  that 
they  did  not  Join.  A  sale  was  had  January 
9,  1894,  and  the  lota  were  struck  off  to  plain- 
tiff, in  separate  parcels,  for  a  sum  sufficient 
to  cover  tbe  debt  and  costs  of  foreclosure.  A 
sheriff's  certificate  was  duly  executed  and  re- 
corded. Tbe  mortgagor  had  previously  made 
an  assignment  for  tbe  benefit  of  his  creditors, 
and  his  interest  In  this  property  constituted 
a  portion  of  the  assigned  estate.  By  order  of 
the  court,  and,  In  terms,  subject  to  the  condi- 
tions of  the  roortKape,  these  lots  were  duly 
sold  and  conveyed  by  the  assignee  to  one  A. 
T.  Rice,  in  February,  1894.  No  redemption 
was  made  from  the  sale.  About  two  months 
after  the  ezplratltm  of  the  year  of  redemption, 
plalntifC  brought  this  action  upon  tbe  note. 


and  insists  that  she  has  a  right  to  treat  the 
foreclosure  as  void,  and  to  recover  as  if  it  bad 
never  been  made,  because  of  the  defect  before 
mentioned  In  the  notice  of  sale.  Both  the 
mortgagor  and  the  piu'chaser  at  the  assignee's 
sale  bad  acquiesced  In  the  fcm^closure,  in  the 
sense  that  they  had  not  questioned  its  validi- 
ty, and,  immediately  upon  the  commencement 
of  this  action,  they  tendered  to  plaintiff  a  deed 
which  conveyed  all  of  their  interest  and  the 
Interest  of  each.  In  tbe  property,  to  her,  thus 
formally  acquiescing  In  and  ratifying  the 
forecioBure  sala  The  deed  was  also  tendered 
upon  the  trial,  and  was  then  filed  with  the 
cleric  of  the  district  court.  This  deed.  It 
seems  to  be  conceded,  gave  plaintiff  a  perfect 
title  to  the  property;  and  in  this  connection 
we  call  attention  to  what  appears  to  be  ad- 
mitted, that  tbe  case  Is  not  complicated  by 
any  questions  as  to  the  rights  of  parties  who 
might  have  t>een  in  position  to  redeem  from 
tbe  foreclosure  sale,  or  to  take  advantage  of 
the  defect  as  incumbrancers  or  Judgment 
credltora  It  is  a  case  where  the  mortgagor 
was  In  condition,  when  this  action  was 
brought  to  ratify  the  Irregular  foreclosure, 
and  to  validate  it  and  to  thus  confer  upon 
the  mortgagee  who  purchased  at  the  sale,  and 
continued  to  hold  the  hiterest  then  acquired, 
an  unquestionable  title  to  the  pro[>erty.  It  la 
a  case  where  no  one  bdt  the  mortgagor  and 
the  purchaser  at  the  sale  made  by  the  as- 
signee had  the  right  to,  or  could,  take  advan- 
tage of  a  defective  foreclosure,  and  both  of 
these  persons  were  residents  of  the  county  In 
which  the  property  was  situated  and  the  fore- 
closure had.  And  It  Is  a  case  where  the  mort- 
gage was  given,  and  the  defective  proceedings 
in  foreclosing  had,  subsequent  to  tbe  act  of 
1883,-Oen.  St  1891,  i  GiXA.  As  to  tbe  effect  of 
this  act  In  a  case  of  this  kind,  see  Mareotte  v. 
Hartman,  46  Minn.  202,  48  N.  W.  767,  and 
Bitzer  v.  Campbell,  47  Minn.  221,  49  N.  W. 
691.  From  the  time  of  the  sale,  tbe  only  par- 
ties to  be  feared  by  the  mortgagee  purchaser 
were  those  who  now  Insist  upon  being  permit- 
ted to  ratify  all  that  has  been  done,  to  cure 
and  validate  an  invalidity  for  which  plaintiff 
was  alone  responsible,  and  upon  which  her 
right  of  action  on  the  note  is  made  to  stand. 
Upon  the  precise  facts  now  before  us,  we 
think  the  case  easily  dlstlngulslmble  from 
any  of  those  cited  by  counsel  for  appellant, 
nor  has  It  been  claimed  that  any  of  them  are 
directly  In  point,  while  it  Is  obvious  that  tbe 
case  of  Bl^ke  t.  McKuslck,  8  Minn.  338  (GU. 
298),  again  reported  in  10  Minn.  251  (OU.  195), 
la  authority  for  the  position  now  taken  ttiat 
the  court  below  was  right  when  It  held  that 
the  bregularlty  in  the  sale  could  be  ratified 
and  validated  by  those  who  alone  coold  quee- 
tlop  it,  and  that  tbe  tender  of  a  deed  convey- 
\jig  a  pwfect  title  operated  as  a  bar  to  plain- 
tlff'0  i^Sbt  to  recover  upon  the  nota  "This 
^       that  tbe  idaintiff  could.  In  reason,  ask. 

courts  will  not  tolerate  anything  that 
3^  speculating  upon  errors  of  a  party's 
^Y^^ominis^os."  Judgmrat  affirmed. 
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SAXB  V.  WOMACK  et  al. 
(9apreme  Court  of  MiniiMota.    Feb.  7,  1S96.) 
UsoKT — What  Cosstitutes — Istkkt, 

1.  The  price  of  property  sold  In  good  faith 
may  be  incladed  in  tne  wime  security  with  mon- 
er  loaued,  and  the  fact  that  the  price  was  large, 
and  more  than  the  property  could  have  been 
•old  for,  does  not  necessarily  condemn  the  trans- 
ftcticn  as  usarloas.  The  inquiry  in  such  a  case 
b  whether,  upon  eridence,  there  was  any 
corrupt  agreeineot  or  device,  or  ihift,  to  receive 
or  take  ueury;  and  in  this  aspect  of  the  case  the 
qao  anlmo  as  well  aa  the  acts  of  the  parties  is 
moBt  important. 

2.  Such  a  trsnsactioa  la  not  per  k  illegal, 
though  it  may  be  so.  And.  because  an  article 
19  depreciated  in  the  market,  it  does  not  follow 
that  the  owner  is  not  entitled  to  demand  or  re- 
ceive a  higher  price,  as  a  condition  for  parting 
with  it. 

(SfUabas  by  the  Court) 

Appeal  from  district  conrt,  Ramsey  county; 
Charles  E.  Otis,  Judge. 

Action  by  James  A.  Saxe  against  Patty  0. 
Womack  and  others.  There  was  a  fludlng 
for  plaintiff,  .and  from  an  order  denying  a 
new  trial  defendants  appeal.  Affirmed. 

Brlggs  &  Countryman,  for  appellants. 
Stiles  W.  Burr,  for  respondoit 

COLLINS,  J.  Action  npon  a  promissory 
note  secured  by  a  mortgage.  Defense,  usury. 
The  court  below,  trying  tbe  case  without  a 
jury,  found  against  defendants,  and  from  an 
order  denying  a  new  trial  they  appeal.  Stat- 
ed as  briefly  aa  posrible,  the  controlling  facts 
are  these:  Plaintiff,  a  nonresident,  had  made 
a  few  loans  in  the  dty  of  St.  Paul,  taking 
real-estate  security.  One  Griggs  collected  in- 
terest and  principal  for  him  as  It  became  due, 
remitting  as  collected.  Through  the  fore- 
dosure  of  a  mortgage  given  to  secnre  tbe  pay- 
ment of  one  of  these  loans,  plaintlfl,  In  188d, 
became  the  owner  of  five  unimproved  and 
unprodnctiTe  city  lots,  in  which  he  bad  thus 
Invested  about  $1300.  It  had  always  been 
r^resented  to  him  by  Orlggs  and  others  that 
these  lots  were  worth  the  amount  Invested. 
He  came  to  St  Paul  In  the  summer  of  1808, 
and  then  learned  that  because  of  the  deinres- 
sion  in  values,  and  tbe  stringency  in  money 
matters,  the  lots  could  not  be  acA6  toe  $1,300; 
but.  from  information  received,  he  did  believe 
that  their  fair  market  value  was  |1,000,  and 
that  a  sale  for  that  sum  might  be  made.  He 
was  exceedingly  anxious  to  dlBpose  of  them, 
that  the  proceeds  might  be  Invested  so  as  to 
draw  Interest,  and  authorized  Oilggs  to  make 
a  loan  of  money  In  connection  with  the  sale 
at  $1,300,  If  such  a  loan  would  Induce  and 
secure  a  purchaser.  Tlie  court  found  that 
because  of  the  depression  and  stringency  be- 
fore mentioned,  these  lots  could  not  have  then 
been  sold,  nor  could  they  have  since  l>een  sold, 
for  a  sum  exceeding  $500,  and  that  this  was 
their  fair  market  value,  and  that  Origgs  knew 
this,  but  concealed  It  from  plaintiff.  The 
court  also  found  that  at  all  times  plaintitt  be- 
ttered that,  by  waiting  for  a  revival  In  bnal- 


nes9,  the  lots  could  be  disposed  of  bo  that 
his  investment  would  be  made  good.  There- 
after defendants  applied  to  Griggs  to  procure 
a  loan  for  them  of  $5,000,  to  be  secured  by  a 
mortgage  upon  certain  real  property;  propos- 
ing to  pay  him  what  his  services  were  rea- 
sonably worth,  if  he  should  succeed.  Griggs 
submitted  the  application  to  luuintlff,  and  it 
was  finally  agreed  that,  although  defendants 
did  not  want  to  buy  the  lots,  and,  upon  per- 
sonal inspection,  thought  the  price  too  high, 
plaintifF  should  loan  the  $5,000,  and  defend- 
ants should  purciuLse  the  lots  at  $1,300,  and 
that  for  the  total  sum,  $6,300,  defendants 
should  give  their  note  bearing  7  per  cent,  in- 
terest, secured  by  the  mortgage  before  men- 
tioned. The  defendants  duly  executed  and 
delivered  to  Griggs  two  separate  notes,  each 
secured  by  a  mortgage  upon  separate  tracts  of 
laud,  while  plalntlCF  conveyed  the  lots  by 
deed  to  defendant  Patty  Womack.  Plaintiff 
was  then  a  married  man,  but  concealed  the 
fact  from  defHidants,  and  his  wife  did  not 
join  in  tbe  deed.  The  action  was  upon  one  of 
these  notes,  and,  as  before  stated,  tbe  trial 
court  found  that  the  transaction  was  not  taint- 
ed  with  usuiy. 

We  are  of  the  opinion  that  the  order  deny- 
ing defendants'  motion  for  a  new  trial  must 
be  affirmed,  and,  for  the  purpose  of  dispos- 
ing of  the  case,  shall  assume  that  Qrlggs' 
knowledge  of  the  market  value  of  the  lots, 
and  that  they  could  not  be  sold  for  more  than 
$600,  must  be  imputed  to  plaintiff.  We  there- 
fore proceed  upon  the  assumption  that  be- 
cause of  the  stringoicy  of  tbe  money  market, 
and  the  depression  in  real-estate  values,  the 
plaintiff  bad  been  Informed  that  the  lots  could 
not  be  presently  sold  for  a  snm  exceeding 
$500,  although  it  was  his  belief  that  In  time 
he  eould  sell  for  enough  to  cover  and  make 
good  an  that  he  had  Invested.  It  is  well  to 
say  here,  because  of  the  low  rate  of  Interest 
agreed  upon,  and  the  length  of  time  given  for 
payment  of  the  $6,300,  that  a  usurious  con- 
tract could  not  have  been  founded  on  this  fea- 
ture of  the  transaction,  if  tbe  market  value  of 
the  lots  had  actually  exceeded  the  sum  of 
$865.  In  this  case  the  burden  rested,  as  it 
does  In  all  cases  of  this  character,  npon  tbe 
party  asserting  tbe  transaction  to  have  been 
usurious,  to  Bbow  It  It  is  not  a  necessary 
inference  from  the  fact  that  plaintiff  com- 
pelled defendants  to  ptu^base  his  property,  or 
because  his  price  was  greater  than  the  ac- 
tual market  value.  Whether  the  purchase  of 
property,  in  connection  with  a  loan,  as  a  part 
of  the  consideration  and  an  Inducement  there- 
for, is  in  fact  a  cover  for  usury,  must  ordi- 
narily be  determined  aa  a  question  of  fact 
Stein  V.  Swensen,  46  Minn.  360,  48  N.  W.  59. 
And  while  It  is  true  tbat  proof  of  any  great 
discrepancy  between  the  actual  value  and  the 
pretended  purchase  price  of  property  frequent- 
ly ctiaracterizes  the  nature  of  the  transaction, 
and  serves  to  establish  It  as  nothing  but  a 
device  to  evade  tbe  usury  law,  the  effect  is 
not  conclusive  by  any  means.   Lewis  v.  WU- 
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loiigby.  48  Minn.  307,  45  N.  W.  439.  The  caee 
•of  Bank  v.  Wapgener.  9  Pet.  378,  Is  a  leading 
case,  and  Is  specially  In  poiut  bere.  The  facta 
were  that  a  loan  of  f5,000  was  negotiated  at 
full  legal  Interest,  on  condition  that  the  bor- 
rower should  accept  $1,100  of  the  amount  In 
depreciated  bank  notes,  at  their  par  ralue,  al- 
though their  current  value  was  only  60  ot  70 
per  cent  of  the  par  value.  After  laying  down 
some  general  rules  In  respect  to  usurious  con- 
tracts, the  court  said:  "The  case  then  re- 
solves Itself  Into  this  inquiry:  Whether,  up- 
on the  evidence,  there  was  any  corrupt  agree- 
ment or  device,  or  shift,  to  receive  or  take 
usury;  and  in  this  aspect  of  the  case  the  quo 
animo  as  well  as  the  acts  of  the  parties  is 
most  Important.  *  *  *  Such  an  exchange 
Is  not  per  se  illegal,  though  It  may  be  so  if  it 
Is  a  mere  shift  or  device  to  cover  usury. 

*  *  *  Because  an  article  Is  depreciated  in 
the  market,  it  does  not  follow  that  the  owner 
is  not  entitled  to  demand  or  receive  a  liigher 
price  for  it  because  he  consents  to  part  with 
IL  *  *  *  In  our  opinion,  the  instruction 

*  *  *  ought  not  to  have  been  given.  It 

*  *  *  puts  the  bar  to  recovery  substantial- 
ly  upon  the  ground  that  the  bank  notes  loaned 
were  a  known  depreciated  currency,  •  •  • 
and  were  passed  at  their  nominal  amount  by 
plahadff  to  defendant."  This  last  remark  was 
in  refei'ence  to  an  instruction  to  the  Jury  In 
the  trial  court,  and  a  verdict  for  defendant 
was  reversed  because  the  instruction  was  er- 
roneoua  Another  case  in  point  Is  that  of 
Thurston  v.  Cornell,  88  N.  Y.  281,  where  it  was 
said  that  no  one  questions  but  that  the  price 
of  property  sold  in  good  faith  may  be  includ- 
ed in.  the  same  security  with  money  loaned, 
and  also  that  the  fact  that  the  price  was 
large,  and  more  than  It  might  have  been  sold 
for,  does  not  necessarily  condemn  the  transac- 
tion as  usurious.  See,  also.  Chase  v.  Iioan 
Co.,  49  Minn.  311.  51  N.  W.  816. 

Kow,  let  us  examine  the  facts  In  this  case. 
Plaintiff  was  not  a  dealer  In  real  estate,  but 
had  a  few  thousand  dollars  loaned  out  In 
the  city  of  St.  Paul.  He  was  a  young  man, 
just  about  to  commence  the  practice  of  law 
at  his  place  of  residence  in  the  lilast.  He 
was  In  great  need  of  the  income  which  came 
from  his  loans  as  the  annual  interest,  and, 
from  the  evidence.  It  quite  clearly  appears 
that  his  agent  had  not  made  the  best  of  in- 
vestments. His  interest  was  not  being  paid 
when  due,  and  the  letters  from  Griggs  to 
him  show  that  the  former  was  endeavoring 
to  smooth  matters  over,  and  was  concealing 
tlie  fact  that  the  loans  made  were  not  flrat- 
class.  Through  a  foreclosure,  the  lots  In 
question  became  plaintiffs  property,  and  he 
realized  that  they  would  greatly  increase 
the  unpleasantness  of  his  condition.  He  be- 
lieved that  in  time  the  lots  would  prove  a 
remunerative  Investment  at  what  they  cost, 
$l,;iOO,-  although,  attributing  to  him  his 
agent's  knowledge,  be  knew  that  their  pres- 
ent market  value  did  not  exceed  foOO.  Bx« 


ceedingly  anxious  to  dispose  of  them,  ana 
thus  to  have  the  money  earning  something, 
he  conceived  the  plan  of  making  a  loan  of 
sufficient  size  to  induce  a  purchaser  at 
$1,300.  Not  only  was  he  willing  to  make  the 
loan  of  such  an  amount  of  money  as  was 
necessary  to  bring  a  buyer  for  the  lots,  but 
the  record  falls  to  disclose  that  he  ever  lim- 
ited the  amount  to  be  loaned.  Apparently, 
he  was  as  willing  to  loan  $20,000  as  $9,000, 
If  good  security  could  be  had.  The  amount 
to  be  loaned  was  left  open,  and  If  plalutiCT 
did  not  have  It  of  his  own  when  the  appli- 
cation came  to  hand,  be  was  to  borrow  It  of 
some  moneyed  friends.  And  when  Griggs 
sent  in  the  application  the  plaintiff  raised 
no  question  as  to  the  amount  of  money  de- 
sired by  the  borrowers,  all  that  he  cared  for 
being  the  adequacy  of  the  security.  Again, 
the  rate  ot  interest  demanded  was  but  7  per 
cent,  per  annum.  3  per  cent  less  than  the 
rate  which  may  be  lawfully  charged.  And 
the  time  given  was  such  that,  coupled  with 
the  low  rate  of  Interest,  no  claim  of  usury 
could  have  been  successfully  asserted  if  the 
lots  had  actually  been  worth  $80i>.  Instead 
of  but  $500.  Or,  to  put  It  In  another  form, 
if  plaintiff  had  sold  his  lots  for  $865,  in- 
stead of  $1,300,  no  charge  that  the  contract 
was  UBurtons  could  be  sustainable.  These 
facts  tend  to  demonstrate  that  the  loaning 
of  money  at  an  usurious  rate  of  interest 
was  not  In  the  plaintiff's  mind  at  all,  but 
that  his  anxiety  was  to  dispose  of  bis  un- 
productive real  estate  so  that  he  would  lose 
nothing,— to  find  another  willing  to  carry  It 
until  times  should  so  far  Improve  as  to  per- 
mit a  sale  without  any  loss  to  the  latter. 
In  passing  upon  what  was  Intended,  we  are 
not  to  lose  sight  of  the  fact  that  plaintiff 
believed  that  ultimately  there  would  be  no 
loss  to  any  one.  And  we  must  also  bear  In 
mind  that  we  are  dealing  with  a  case  in 
which  city  lota  were  sold,  the  value  of 
which,  present  and  prospective.  Is  largely, 
almost  wholly,  a  matter  of  opinion,  and  that 
a  transaction  of  this  kind  cannot  be  treated 
as  we  would  one  in  which  some  staple  ar- 
ticle, having  an  easily  ascertained  and  cer- 
tain value,  bad  been  the  property  sold  to  a 
borrower.  In  the  one  case  the  discrepancy 
between  actual  market  value  and  the  price 
Is  frequently  very  great,— lately  based  up- 
on the  seller's  or  the  buyer's  idea  of  what 
the  future  prospects  may  be, — while,  with 
the  staple  article  of  commerce,  the  market 
price  of  to-day  Is  almost  always  controlling. 
Real  estate  is  frequently  valued  by  the  own- 
er at  what  he  thinks  may  be  Its  prospect- 
ive value,  and  Is  often  bought  because  the 
purchaser  believes  its  prospective  value  Is 
BO  far  aljove  the  market  value  as  to  war- 
rant an  Investment.  Now.  In  the  case  at 
l)ar,  the  defendants'  contention  that  the  sale 
^as  a  mere  pretense  of  sale,  used  and  in- 
funded  as  a  disguise  with  which  to  cover  the 
.^ki^S  ot  usurious  Interest  Is  based  on 
t^tlilafC  but  the  fact  that  the  property  was 
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sold  for  more  than  it  was  worth.  TbA  price 
paid.  In  comparison  with  what  It  could  hare 
been  sold  for,  Is  made  the  sole  test  by  which 
to  ascertain  the  intent  in  making  the  sale 
and  the  loan.  Nothing  else  Indicates  the 
corrupt  and  unconscionable  bargain,  and, 
as  before  stated,  If  it  had  happened  that  the 
market  value  of  the  lots  was  $865,  Instead 
of  $500.  no  claim  of  usury  could  have  been 
made.  It  was  said  in  a  recent  case,  "As 
usur7  works  an  absolute  forfeiture  of  the 
entire  debt,  the  proofs  on  which  It  rests 
should  be  scrutinized,  and  the  rule  as  to  the 
effect  of  a  fair  preponderance  applied,  with 
more  strictness  than  In  ordinary  civil  ac- 
tions." Bank  t.  Cook  (Minn.)  63  X.  W.  1003. 
We  cannot  hold,  as  against  the  findings 
made  below,  that  the  contract  was  tainted 
with  usury. 

The  point  Is  made  that  the  note  must  be 
held  usurious  iKcause  of  tlie  amount  of 
commissions  paid  by  defendants  to  Griggs 
for  his  services.  We  are  of  the  opinion  that 
the  findings  of  fact  on  this  matter  of  com- 
missions or  compensation  to  the  agent,  paid 
by  defendants,  were  supported  by  the  evi- 
dence; and  hence  the  conclusion  of  law,  In 
BO  far  u  this  feature  of  the  case  Is  cou- 
cemed.  was  warranted. 

Finally,  the  appellants'  counsel  contend 
that  the  decision  of  the  trial  court  must  be 
reversed,  and  it  must  be  held  that  the  trans- 
action was  usurious,  because  plaintiff  was 
a  married  man  when  be  deeded  the  lots, 
and  his  wife  did  not  Join  in  the  deed.  As 
the  wife  retained  her  Inchoate  statutory  in- 
terest, which,  should  her  husband  die  first, 
would  ripen  Into  a  perfect  title  to  an  undi- 
vided one-third,  the  lots,  or  such  part  as  de- 
fendants acquired  title  to,  were  worth  but 
two-thirds  of  tSOO.  This,  In  effect,  is  a 
claim  that  the  corrupt  bargain  Is  shown  be- 
cause plaintiff  did  not  convey  a  perfect  title. 
It  is  evident  that,  because  plaintiff  conceal- 
ed the  fact  that  he  was  a  married  man,  de- 
fendants did  not  get  what  they  bargained 
for,  and  it  Is  also  evident  that  they  are  not 
remediless.  But  the  circumstance  is  not 
evidence  of  an  Intent  on  the  part  of  the  'par- 
ties to  enter  into  a  corrupt  bargain.  It  Is 
really  against  it,  for  parties  who  attempt  to 
evade  the  usury  laws  are  usually  very  care- 
ful to  have  the  transaction  appear  complete 
and  perfect 'on  Its  face.  Ordinarily,  too 
much  care  in  this  respect  Is  manifested,  in- 
stead of  too  little.  Order  affirmed. 


CORBIN  V.  WINONA  &  ST.  P.  BY.  CO. 
(Sninenie  Goort  of  Mtamesota.    Feb.  T,  1886.) 

IXJVRT  TO  BraKSMA:!  —  ITbGLIOBVOB  —  QUBSTIOK 

roR  Juxr. 

1.  Heid,  in  an  action  to  recorer  damaKes 
niuM'd  hj  the  alleged  negligent  killiug  of  plnm- 
tiff**!  intestate,  a  brakeman  npon  one  of  defrnil- 
ant's  freight  trains,  while  he  was  coupling  a  flat 
<Br.  loaded  with  rails  which  projected  over  the 
deck  of  the  car,  that  defendant  •  uegligence  In 


attempting  to  haul  the  car  io  Its  then  condition 
was  for  the  Jury  to  determine. 

2.  The  law  is  that  there  most  be  a  went  of 
ordinary  care,  under  the  drcumstances  of  the 
case,  contributing  to  the  injury  as  an  effident 
and  proximate  cause  thereof,  before  contribu- 
tory negligence  can  exist  But  if  the  negli- 
gence, amounting  to  the  absence  of  ordinary 
care,  shall  contribute,  proximately,  In  any  de- 
gree, no  recovery  can  be  bad. 

3.  It  was  also  for  the  Jury  in  this  cause  to 
pass  upon  the  question  of  plaintiff's  contribu- 
tory negligence. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Lyon  county; 
B.  F.  Webber,  Judge. 

Action  by  James  J.  Corbln,  administrator 
of  the  estate  of  J.  R.  Corbln,  against  the 
Winona  &  St.  Peter  Ballway  Company.  Ver- 
dict for  plaintiff.  From  an  order  refusing  a 
new  trial,  defendant  appeals.  AtHrmed. 

Brown  &  Abbott,  for  appellant  M.  B. 
Mathews  and  Geo.  W.  SomerrUIe,  for  re- 
spondent 

COLLINS,  J.  PlaintUTs  Intestate,  his  son, 
aged  about  19  years,  was  killed  while  In  de- 
fendant's employ  as  a  brakeman  npon  one  of 
its  freight  trains,  and,  alleging  negligence  as 
the  cause  of  the  death,  plaintiff  brought 
this  action  to  recover  damages.  A  verdict 
was  rendered  against  defendant  and  this  ap- 
peal Is  from  an  order  denying  its  motion  for 
a  new  trial.  No  dispute  exists  over  the 
main  facts.  The  deceased  had  been  In  de- 
fendant's employ  as  a  freight  brakeman 
about  four  months,  when  killed.  On  the 
night  of  December  21, 1802,  he  was  acting  as 
bead  brakeman  upon  a  freight  train  golnf 
westerly  from  Waseca,  oo  defendant's  road. 
The  engineer,  fireman,  conductor,  rear  brake- 
man,  and  deceased  composed  the  train  crew. 
A  flat  car,  loaded  with  steel  rails,  which  had 
been  used  elsewhere,  bad  been  taken  up, 
and  were  being  transported  westerly,  bad 
been  stde-tracked  the  night  before  at  what 
was  known  as  'Traverse  Siding."  ^t  this 
siding  them  was  no  depot,  nor  was  there  any 
person  in  charge.  The  cause  or  reason  for 
leaving  the  car  at  Traverse  was  not  shown, 
nor  did  the  testimony  disclose  its  exact  con- 
dition when  it  was  side-tracked.  But  the 
conductor  and  one  brakeman  of  the  train 
which  left  it  noticed  at  the  time  that  the 
ends  of  several  of  the  rails  projected  a  few 
Inches  over  the  west  end  of  the  deck  of  the 
car,  the  result  of  careless  loading,  or  dis- 
placement while  in  transit  (the  latter  being 
a  common  occurrence,  according  to  the  testi- 
moDj  of  a  ntunber  of  railroad  men).  Some 
time  during  the  night  first  mentioned,  the 
train  upon  which  the  deceased,  Corbln,  was 
employed,  came  to  Traverse  sIdUig.  The 
conductor  found  the  car,  and  In  a  box,  kept 
for  the  purpose,  found  the  way  bill  which 
accompanied  It  He  caused  It  to  be  put  into 
his  train  Immediately  In  rear  of  a  box  car 
destined  for  Sleepy  Kye,  about  40  miles 
west.  The  train  reached  this  point  after 
daylight,  about  7-.30  a.  m.,  «!  l^ecember  22d, 
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and  the  conductor  then  uncoupled  tbe  box 
car,  to  be  left  there,  from  the  dat  car  on 
which  were  the  rails.  He  testified  that  all 
of  the  rails  projected  more  or  less  over  the 
deck  of  the  car,  and  that  he  uncoupled,  In 
the  usual  and  only  safe  way  under  such 
circumstances,  by  stooping  under  the  rails, 
pulling  tbe  pin,  and  then  hacking  out  with- 
out raising  his  head.  He  also  testified  that 
at  this  time  Corbln  stood  within  a  few  feet, 
looking  at  him.  Some  two  or  three  cars  at 
the  rear  of  tbe  train  were  also  uncoupled,  at 
a  street  crossing,  so  that  It  was  then  In  three 
sections.  The  locomotive  was  then  used  In 
switching  and  setting  out  cars  billed  for 
Sleepy  Eye,  for  about  40  minutes,  and  when 
through  with  this  work,  the  conductor  told 
Corbin  that  nothing  more  was  to  be  done, 
to  couple  onto  tbe  cars  on  tbe  main  track, 
and  {pointing  It  out^  a  few  feet  distant),  "to 
look  out  for  that  car,  as  the  rails  stick  over." 
The  locomotive,  with  a  few  box  cars,  the 
first  section  of  the  train,  was  then  close  by, 
on  a  side  track.  Corbln  stepped  on  the  rear 
car,  rode  out  past  the  switch,  turned  It,  and 
-fts  tbe  sectioQ  was  backed  down  slowly  he 
walked  beside  the  box  car  to  be  coupled  onto 
the  flat.  At  this  time  the  conductor  was  go- 
ing to  the  depot.  The  rear  brakeman  stood 
at  the  street  crossing,  waiting  for  the  train 
to  back  down  so  that  he  might  make  tbe 
coupling  there.  The  last  seen  of  Corbin  alive 
was  when  the  box  car  was  near  the  flat,  and 
he  then  stood  outside,  hut  close  by,  the 
track,  giving  to  the  engineer  what  is  known 
■as  a  "half-car"  signal,— that  la.  a  signal  that 
the  cars  to  be  coupled  are  about  half  the 
length  of  a  car  apart.  Prom  tbe  time  the 
locomotive  commenced  to  back  down  tbe 
main  track  towanls  the  flat.  Its  movements 
were  under  Corbin's  control,  and  It  was 
^own  that  It  moved  dowly  and  carefully. 
No  one  saw  Just  how  the  accident  happened. 
Corbln  made  the  coupling,  but  did  not  come 
out  from  between  the  cars.  When  found, 
his  head  was  pinioned  between  tbe  end  of 
the  box  car  and  the  end  of  a  rail  which  pro- 
jected 14  Inches  beyond  the  deck  of  the  flat 
on  which  the  rails  were,  his  face  being  to- 
wards the  draw  bars.  This  particular  rail 
was  4  feet  1  inch  from  the  ground,  while 
Corbin  was  5  feet  11  Inches  in  height.  Coun- 
sel for  appellant  contends  that  from  the  evi- 
dence it  clearly  appears  that  be  stooped  un- 
der the  projecting  rails,  as  he  should  have 
done  to  do  this  particular  work,  and  that 
while  backing  out  after  making  tbe  coupling 
tie  raised  bis  head  too  quickly,  and  In  this 
way  was  caught.  Tbe  known  facts  Indicate 
that  this  contention  is  correct,  for  he  could 
not  have  reached  under  the  load  of  rails  and 
have  made  the  coupling  without  stooping, 
nor  would  his  bead  have  been  caught  by  the 
rail,  49  inches  from  the  ground,  unless  he 
had  been  in  a  stooping  position.  We  accept 
this  as  being  the  manner  in  which  the  acci- 
dent occurred.  Wo  also  assume  that  Corbln 
flaw  the  projecting  rails  when  he  stood  by 


and  saw  tbe  conductor  uncouple  the  flat  car 
from  the  box  car  west  of  it;  and  also  that 
he  understood  the  conductor's  cautioning 
words  alMUt  the  rails;  and,  further,  that  as 
Corbin  walked  down  towards  the  flat,  and 
at  the  time  he  stooped  down  to  do  the  coup- 
ling, he  knew  that  the  rails  projected  over; 
and  also  that  he  realized  the  danger  of  the 
undertaking.  From  the  evidence,  It  cannot 
be  said  that  Corbin  did  not  know  or  appreci- 
ate the  risk. 

The  first  question  for  consideration  is 
whether  appellant  company  was  negligent,  ei- 
ther in  permitting  the  car  to  be  put  Into  the 
train  at  Traverse  siding,  where  It  had  been 
side-tracked  for  about  24  hourg,  or  In  allowing 
It  to  remain  in  tbe  train  after  Its  condition 
was  seen  by  the  conductor  when  be  uncou- 
pled It  from  Its  leader  at  Sleepy  Bye,  some  30 
minutes  before  the  accident  It  is  to  be  re- 
membered that  this  was  not  a  case  where, 
from  the  slse  or  shape  of  the  articles  carried, 
they  must  of  necessity  project  over  one  or 
both  ends  of  a  car,  as  will  heavy  sticks  of 
timber,  or  heavy  castings,  or  threshing  ma- 
chines, but  it  is  a  case  where  the  load  Is  ca- 
pable of  being  placed  so  that  no  part  of  it 
will  extend  beyond  the  deck  of  the  car;  and 
that  if  the  ends  of  the  rails  do  project.  It  Is 
because  of  cardess  loading,  or  Is  the  result 
of  displacement  hi  transit;  and,  further,  that 
such  displacement  Is  not  an  uncommon  occar- 
rence,— in  fact,  according  to  defendant's  vril- 
nesses,  It  Is  to  be  expected.  It  Is  also  to  be 
noticed  that,  according  to  these  same  witness- 
es, whenever  such  material  projected  so  far 
as  to  endanger  an  adjoining  car.  It  was  cus- 
tomary to  put  the  rails  In  place,  either  by 
moving  them  by  hand,  or  by  pushing  them 
back,  Tising  heavy  timbers  and  a  locomotive, 
—"butting"  them,  as  one  witness  expressed  It. 
Tbe  evidence  as  to  the  condition  of  the  car 
when  left  at  Traverse  was  not  very  clear  or 
convincing.  That  the  rails  had  commenced 
to  slide  out  of  place,  and  were  becoming  more 
or  less  dangerous  to  those  who  might  be  call- 
ed on  tocouple  the  flat  to  another  car,  and  that 
this  was  known  by  one  or  two  of  the  men  at 
work  upon  the  train  which  left  the  flat,  was 
shown.  This  evidence  of  what  was  seen  and 
known  when  the  car  was  left  on  the  riding 
some  30  bonra  before  Corbln  was  killed  tend- 
ed to  show  that  the  condition  of  the  load  made 
the  car,  actually  or  prospecttvely,  dangerous 
to  handle,  and  that  the  company  knew,  or 
was  bound  to  know,  that  It  was  unfit  to  be 
taken  up  In  any  other  train.  If  tbe  company 
knew,  or  should  have  known,  of  the  danger 
which  actually  existed,  or  which  was  to  be 
apprehended,  can  It  be  said  that,  with  means 
at  hand  to  change  the  conditions.  It  was  not 
negligent  when  it  allowed  the  car  to  be  re- 
moved from  the  siding.  Now,  when  the  car 
came  to  Sleepy  Bye  its  condition  was  seen 
Qud  specially  noticed  by  tbe  conductor.  He 
^auld  not  testify  upon  the  trial  that  It  was 
^jieu  a  "bad-order"  car,  and  under  the  rules 

/the  company  should  have  been  set  out  of 
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the  train  and  reported,  but  he  admitted  that 
Ita  load  was  not  In  good  order  for  further 
transportation,  and  that  it  was  hazardoua  to 
handle.  Evidently,  it  was  for  this  reaaoQ 
that  he  cautioned  Corbin  to  look  out  for  the 
rails  when  be  gave  him  the  order  to  bring  the 
sections  of  the  train  together.  We  think, 
taking  into  consideration  the  condition  of  ttie 
car  when  it  was  left  at  Traverse,  the  time  It 
remained  there,  the  fact  that  it  was  well 
known  that  this  kind  of  freight  was  very  apt 
to  slide  back  and  forth  and  become  perilous 
to  the  men  In  charge,  the  fact  that  Its  posi- 
tively dangerous  condition  was  specially  no- 
ticed and  appreciated  by  the  conductor  when 
the  train  reached  Sleepy  Bye  station,  that 
there  was  then  afforded  an  opportunity  to  re- 
move the  danger,  either  by  slde-trackiDg  the 
car  as  In  tnd  order  or  by  adjusting  the  load 
of  rails  Id  oae  of  the  ways  tieretofore  men- 
tioned as  customar>'  when  other  cars  were 
liable  to  be  injured,  we  cannot  say  as  a  mat- 
ter of  law  that  appellant  company  was  not 
oegligent  In  permitting  the  flat  to  remain  In 
the  train,  a  continuing  menace  to  the  life  and 
Umb  of  the  trainmen. 

AVe  now  reach  the  question  of  contributory 
Dvslig&aoi,  and  the  established  law  Is  that 
there  mnst  be  a  want  of  ordinary  care,  un- 
der tbe  circumstances  of  the  case,  contribut- 
ing to  the  injury  aa  an  efficient  and  proper 
cause  thereof,  before  contributory  n^ligence 
can  exist  If  the  negligence,  amounting  to 
the  absence  of  ordinary  care,  shall  contribute, 
proximately,  in  any  d^ee,  no  recovery  can 
be  bad.  If,  then,  Corbin  exercised  ordinary 
(.-are  and  prudence  in  the  discharge  of  his 
duty,  he  cannot  be  charged  with  negligence 
of  the  character  demanded  to  defeat  a  recov- 
ery. We  have  stated  the  manner  in  which 
the  accident  happened,  in  so  far  as  it  was 
as<.-ertainable  from  the  surroundings.  Corbin 
must  liave  properly  and  carefully  performed 
all  that  was  required  of  him  up  to  the  time 
that  he  undertook  to  withdraw  his  stooped 
body  and  his  bowed  head  from  beneath  the 
prjtruding  rails,  as  the  cars  moved  slowly 
along  the  track,  Immediately  after  the  connec- 
tion was  made.  He  was  In  a  hazardous  place, 
and  liad  to  act  with  some  haste,  for  the  cars 
were  not  wholly  stationary.  He  could  not 
a<n  with  the  deliberation  of  one  who,  in  tbe 
Hnme  position  of  the  body.  Is  retreating  from 
beneath  a  fixed  object,  and  no  such  deliberate- 
i>ess  of  movement  could  be  expected  of  him. 
He  raised  his  head  a  second  too  soon,  and  a 
trifle  too  high,  and  it  was  Immediately  pinned 
atniinst  the  box  car  by  the  end  of  a  rail,  four 
feet  and  an  Inch  from  the  ground.  He  mis- 
calculated tbe  distances,  or  misjudged  his  po- 
(tition;  and  yet  he  may  have  been  taking 
great  care  to  avoid  doing  that  very  thing,  for 
is  It  not  a  matter  of  common  experience  and 
knowledge  that  persons  stooped  down  and  en- 
ga;red  In  backing  out  from  beneath  some  sta- 
tionary object  may  do  as  did  Corbin,  although 
exercising  great  care  to  avoid  it?  He  was 
In  tbe  discharge  of  his  duty  In  placing  him- 
T.66N.w.no.il— 18 


self  In  a  perUoua  position,  a  duty  the  pMHonii- 
ance  of  which  vras  known  to,  was  sanctioned, 
and  even  required  by,  the  defendant  company. 
The  fact  that  he  was  In  such  a  position  doea 
not  absolutely  prove  that  he  was  not  exercis- 
ing tbe  care  required  of  him.  The  question 
of  due  care  in  such  a  case  de{>endB  on  the 
mann^  In  which  Corbin  performed  the  duty 
incumbent  on  him,— whether  he  acted  with 
due  skill  and  caution,  and  obs^ved  ordinary 
care.  That  he  was  caught  at  the  last  mo* 
ment,  Just  as  he  waa  about  to  escape  from 
the  danger,  is  not  condudve  upon  the  qae»* 
tion  of  negligence  on  his  part  It  was  proper, 
therefore,  to  submit  It  to  the  Jury  tor  deta^ 
minatlon.  We  have  carefaUy  examined  the 
various  assignments  of  error,  and  conclude 
that  further  reference  to  or  discnssioii  of  them 
is  unnecessary.    Order  affirmed. 

BUCK.  J„  absent,  took  no  part 


GOMMBROIAL  NAT.  BANK  OF  OMAHA 
V.    MERCHANTS'    EXCH.  NAT. 
BANK  OP  NEW  YORK  et  al. 

(Supreme  Court  of  Nebraska.    Feb.  18, 1896.) 

SriFVL^TiONfr— CoKBTBUCTioii— Bvromu 

In  an  action  begun  to  cobject  Roods  and 
the  proceeds  of  sales  of  goods  in  the  hands  of  an 
agent  of  defendants  to  the  payment  of  a  claim 
held  by  the  plaintiff  and  the  aefendants,  tbe  niain- 
tiff  is  held  not  to  have  disclosed  a  right  superior  ta 
that  of  the  defendants  by  merely  showing  that 
the  goods  and  proceeds  sought  to  be  reached  bad 
originally  been  taken  possession  of  by  as  agent 
of  defendants  by  virtue  of  defective  mortgages, 
eqwcialiy  in  view  of  the  fact  that  there  was,  an'i)- 
sequent  to  such  possessioa  taken,  an  agreement 
made  by  the  parties  that  the  action  should  pro- 
ceed to  Judgment  according  to  the  rights  of  each 
after  the  proceeds  of  the  sales  of  the  goods  had 
been  remitted  to  defendants,  which  remittance 
bad  accordingly  been  made;  there  being  no  evi- 
dence of  fraud  practiced  or  participated  In  l?  tiw 
defOidants,  against  whom  Judgment  is  sought  for 
the  amount  of  sodli  proceeds. 
(Syllabus  by  the  Court) 

Appeal  from  district  eoart  Douglas  county; 
Wakeley,  Judge. 

Action  by  the  Commercial  National  Bank 
against  the  Neir  York  St  Omaha  Oothing 
Company,  the  Merchants'  Exchange  National 
Bank  of  New  York,  and  others.  From  a 
Judgment  fbr  deftedants,  plaintiff  appeals. 
Affirmed. 

Montgomery,  Chariton  &  Hall,  for  appellant. 
Hall,  McCulloch  &  English,  for  appellees. 

RYAN,  C.  On  the  24th  of  Novetaber,  1888, 
the  Commercial  National  Bank  of  Omaha 
filed  its  petition  in  this  case  in  the  office  of 
the  clerk  of  the  district  court  of  Douglas 
county.  Tbe  defendants  named  were  tbe 
New  York  &  Omaha  Clothing  Company,  the 
Merchants'  Exchange  National  Bank  of  New 
York  City,  the  Western  National  Bank  ot 
New  York  CI^,  M.  J.  Newman,  Richard  S. 
Hall,  and  James  H.  McGuUoch.   The  New 
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Tork  ft  Omaha  dottalnff  Company  was  de- 
scribed as  a  Nebraska  corporation,  and  tbe 
two  New  York  banks  as  corpora tloDB  doing 
business  under  the  national  hanking  laws  In 
the  state  of  New  York.  It  was  areired  tat 
this  peUMon  that  the  New  York  &  Omaha 
Clothing  C<Hnpan7  had  become  the  del>tw  of 
the  plaintiff  in  a  large  sum,  of  which  dtot 
$5,000  still  remained  unpaid,  and  that  the  de- 
fendants B.  S.  Hall  and  James  H.  McCtd- 
loch,  as  a  partnership  firm  of  attorneys  at 
law  in  Omaha,  had  taken,  and  still  retained 
possession  of  and  were  selling,  all  the  goods 
of  the  clothing  company,  by  virtue  of  its  two 
pretended  mortgages  to  the  national  banks 
named;  each  of  which  mortgages  was  to  se- 
cure payment  of  orer  ¥20,000.  It  was  also 
alleged  that  the  clothing  company  was  Insol- 
vent It  was  averred  by  the  i^Intlfl  that 
thH  aforesaid  mortgages  had  not  been  execut- 
ed in  such  a  manner  as  to  create  a  mortgage 
lien  upon  the  goods  of  the  clothing  company. 
In  the  view  which  we  take  of  this  case,  this 
contention  need  not  be  considered;  fOr  It  ap- 
jteaiB  from  the  averments  of  the  petltiou,  ad- 
mitted by  the  nnnwcn  of  all  the  defendants, 
that  the  Ann  of  HaU  &  AJcCuUoch  as  the 
agent  of  the  two  national  banks  named  as 
defendants,  before  the  petition  was  filed,  had 
taken  possession  of  the  goods  sought  to  be 
reached,  and,  from  the  evidence  adduced, 
that  this  possession  has  never  been  Interrupt- 
ed. As  plaintiff  sought  to  assert  a  right 
superiw  to  that  Implied  from  the  possession 
of  the  agent  of  the  New  York  banks,  It  Is 
necessary  to  examine  carefully  plalntltTs  de- 
scription of  the  origin  of  this  alleged  para- 
mount right,  and  to  consider  whether  such 
right  Is  enforceable  under  the  facts  dlscfos- 
ed  by  the  proote.  It  must  be  conceded  that 
the  conduct  of  the  clothing  company's  man- 
agers was  unfair  towards  the  plaintiff,  in 
leaving  it  entirely  unsecured  as  It  did,  and 
it  was  quite  satisfactorily  shown  that  the 
credit  upon  the  faith  of  which  this  unsecured 
debt  was  created  was  procured  by  false  rep- 
resentations. Our  craicem,  however,  is  with 
plaintiff  on  the  one  hand,  and  the  two  na- 
tional banks  of  New  York  City  on  the  other. 

Plaintiff,  to  show  Its  right  to  be  paid  ont 
of  the  mortgaged  stock  at  goods  In  possee- 
Blon  of  Hall  &  McOulloch,  averred  in  the  pe- 
tition that  about  July.  8,  1888,  plaintiff  com- 
menced an  action  In  the  district  court  of 
Douglas  county  against  the  Omaha  &  New 
York  Clothing  Company  for  the  recovery  of 
the  amount  of  the  aforesaid  indebtedness 
due  from  the  latter  to  the  former;  that  in 
said  action  an  order  of  attachment  was  Is- 
sned  and  delivered  to  the  sheriff  of  Douglas 
county;  and,  together  therewith,  there  was 
likewise  Issued  and  delivered  a  notice  In 
garnishment,  which  notice  was  duly  served 
upon  the  New  York  banks,  as  garnishees, 
such  service  being  accepted  by  HaU  &  Mc- 
culloch, as  attorneys  for  the  aforesaid  gar- 
nishees; and  that  such  garnishees  had  never 
answered  as  snch.   About  October  27,  1S8S, 


It  was  alleged  In  the  petltloo,  plalntifl  re> 
covered  Judgment  In  the  action  Just  de 
scribed  for  the  sum  of  $5,464.22;  that  in  due 
time  an  execution  was  Issued  for  the  odlec- 
tlon  of  said  Judgment,  and  was  returned 
vnsatlsfled.  for  want  of  goods  uid  chatteto 
of  the  clothing  company  whereupon  to  levy. 
It  was  averred  by  plaintiff  that,  at  the  time 
Its  petition  was  filed  in  the  case  at  bar,  there 
remained  In  the  possession  of  Hall  ft  He- 
Ontloch  goods  of  the  clothing  company  of 
the  value  of  $10,000.  The  prayer  of  the 
plaintiff's  petition  was  that  there  might  be 
Issued  an  injunction  to  prevent  the  turning 
over  to  the  New  York  banks  of  the  proceeds 
of  sales  which  had  already  heen  made;  that 
Hall  ft  McColIoch  might  be  required  to  ac- 
count for  the  proceeds  of  such  sales,  and  for 
the  goods  still  In  their  possession,  and  for 
the  proceeds  of  such  sales  as  the  said  firm 
might  afterwards  make;  that  a  receiver 
might  be  appointed  to  take  possession  of  and 
sell  the  goods  not  yet  sold,  and  apply  the 
proceeds  as  the  court  should  direct;  that 
the  mortgages  to  the  New  York  banks  should 
be  decreed  fraudulent.  Illegal,  and  void;  and 
that  plaintiff  be  adjudged  to  be  entitled  to 
be  paid  out  of  the  proceeds  of  sales  of  the 
clothing  company's  goods.  There  was  duly 
allowed  an  Injunction,  and  a  bond  accord- 
ingly was  executed  and  approred.  On  the 
8th  day  of  July,  1888,  the  firm  of  Hall  ft 
McCnllocb  filed  a  motion  to  dissolve  this 
temporary  Injunction,  accompanied  1^  an- 
sw«8  of  all  the  defendants  In  denial  of  the 
material  averments  by  which  It  had  been 
sought  to  Impeach  the  validity  and  good 
Caith  (tf  the  mortgages  made  to  the  New 
York  banks.  Under  date  of  February  27, 
1891,  the  following  Journal  entry  appears  in 
this  case:  "Pursuant  to  stipulation  herein 
made  In  open  court  by  the  parties  hereto, 
this  action  Is  hereby  dismissed  as  to  the  de- 
ffflidants  HaU  ft  McCulloch,  and  It  is  ordered 
that  the  injunction  heretofore  granted  here- 
in be,  and  the  same  is  hereby,  distolved; 
this  dissolution  to  be  and  have  effect  as  of 
August  10,  A.  D.  1890."  The  above  entry 
In  the  journal  was  probably  based  upon  the 
following  quotation  from  the  bill  of  excep- 
tions, evidendng  a  stipulation  with  which 
the  trial  of  this  cause  began  on  February 
26,  1801:  "Pursuant  to  a  verbal  agreement 
made  between  the  plaintiff  and  the  defend- 
ants Hall  ft  McCulloch,  the  Weston  Nation- 
al Bank  and  the  Merchants'  Exchange  Na- 
tional Bank,  both  of  New  York  City,  New 
York,  before  the  answers  of  the  said  last- 
named  banks  were  filed,  and  In  view  of 
which  they  were  filed.  It  is  hereby  agreed 
that  the  Injunction  heretofore  granted  be 
dissolved;  and  the  defendants  waive  dam- 
ages on  account  thereof,  and  the  costs  to 
follow  the  result  of  this  case  on  Its  merits. 
And  the  defendants  Hall  &  McCnUoch,  pur- 
suant to  said  verbal  agreement,  having  sold 
Buch  of  the  property  mentioned  In  the  iietl- 
lioix  as  was  In  their  possesion  at  the  time 
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of  the  commencement  of  this  action,  and 
h&rfng  remitted  the  proceeds  of  such  sales 
to  the  said  above-named  New  York  banks, 
upon  the  agreement  that  the  said  New  York 
banks  wonld  personally  appear  and  flle  an- 
Bwers  In  this  case,  in  which  event  the  sold 
case  was  to  be  dismissed  as  to  defendants 
Hall  &  McCulloeh;  and  in  consideration  of 
which,  also.  It  was  agreed  that  the  contro- 
versy should  be  proceeded  with  as  against 
the  said  New  York  banks,  and  any  judgment 
which  might  be  rendered  be  rendered  against 
said  banks,  provided  on  hearing  the  plaintiff 
is  entitled  to  judgment,— it  is  hereby  agreed 
and  stipulated  that  the  said  action  be  and 
hereby  is  dismissed,  as  against  Hall  &  Mc- 
Cnllocb.  The  above  stipulation  Is  enters 
into  In  open  court."  There  was  upon  this 
trial  a  Judgment  in  favor  of  the  defendants, 
from  which  plaintiff  appeals.  There  was 
DO  evidence  intiwiuced  which  tended  to 
show  that  there  was  due  either  of  the  New 
York  banks  less  than  the  amount  claimed  to 
be  owing  each  of  them;  neither  was  there 
any  attempt  to  show  any  unfair  means  re- 
sorted to  by  these  banks,  either  for  the  pur- 
pose  of  obtaining  security  for,  or  payment 
of,  the  debt  due  to  each  of  them.  It  may  be 
conceded  that  the  mortgages  were  not  exe- 
cuted under  a  power  conferred  by  the  board 
of  directors  of  the  clothing  company,  as  re- 
quired by  its  articles  of  incorporation;  and 
yet,  with  the  assent  of  the  officers  of  the 
clothing  company,  the  New  York  banks,  by 
the  firm  of  Hall  &  McCulloeh,  took  posses- 
Kion,  and  were  selling  the  goods  to  pay  the 
debts  due  them.  While  Ball  &  McCuUoch 
were  In  possession,  they  acknowledged  serv- 
ice of  a  garnishment  notice  upon  the  New 
Voi^  banl£S,  their  principals,  but  nothing 
further  was  done  to  render  effective  this 
garnishment  In  the  Judgment  taken  upon 
the  claim  of  the  Commercial  National  Bank 
of  Omaha  against  the  New  York  &  Omaha 
Clothing  Company,  there  was  no  mention  of 
the  garnishment  which  had  been  liad  of  the 
New  York  banks.  For  the  collection  of  this 
Judgment  there  was  Issued  an  ordinary  exe- 
cution, which  was  returned  unsatisfied  for 
want  of  goods  whereon  to  levy.  In  the  case 
at  bar  there  was  obtained  a  piellminary  In- 
JUDction  to  restrain  Hall  &  McCuUocb  from 
paying  over  to  the  New  York  banks  the  pro- 
ceeds of  sales  of  goods  already  or  there- 
after to  be  made.  There  was,  in  the  iwtl- 
tlon  upon  which  this  injunction  was  ob- 
talued,  a  prayer  that  Hall  A  McCulloeh  be 
required  to  account  for  the  proceeds  of  such 
Bales,  and  that  plaintiff  be  decreed  entitled 
to  receive  the  same.  In  the  oral  argument 
of  this  case,  counsel  for  appellant  suggested 
that.  Instead  of  pressing  the  injunction  pro- 
ceedings and  that  for  the  appointment  of  a 
noelver,  it  was  deemed  advisable  to  permit 
the  firm  of  Hall  &  McCulloeh  to  proceed  to 
•ell,  and  look  to  them,  rather  than  to  a  re- 


ceiver, for  the  proceeds  of  the  sales  of  goods; 
and  that  it  was  upon  this  theory  that  the 
verbal  agreement,  referred  to  in  the  stipula- 
tion at  the  opening  of  the  trial,  had  been 
made.  In  the  stipulation  Just  r^erred  to, 
there  was  an  admission  that,  pursuant  to 
the  aforesaid  verbal  agreement.  Hall  &  Mc- 
Culloeh bad  sold  such  of  the  goods  as  were 
in  their  possession  when  this  action  was  be- 
gun, and  had  remitted  the  proceeds  of  such 
sales  to  the  New  York  banks,  upon  the 
agreement  that  said  banks  would  appear  and 
file  their  answers  in  this  case,  and  that, 
upon  such  answers  being  filed,  there  should 
be  a  dismissal  as  to  Hail  &  McCulloeh,  and 
the  controversy  should  be  proceeded  with  as 
against  the  banks,  and  a  judgment  be  ren- 
dered against  said  banlLS,  If,  upon  a  hearing, 
plaintiff  should  be  entitled  to  the  Judgment. 
In  view  of  this  stipulation.  In  which  Is  re- 
cited certain  acts  done  pursuant  to  verbal 
agreements  between  the  parties.  It  Is  quite 
difficult  to  determine  whether.  In  advance,  it 
had  been  orally  agreed  that  Hall  &  McCul- 
loeh mlgbt  make  sales  and  remittances,  or 
not.  In  any  event,  appellant  relies  upon  this 
vorbal  agreemmt  to  entitle  It  to  proceed 
against  the  New  Yoi^  banks  in  this  action. 
Whethw  or  not  the  mortgages  to  the  New 
York  banks  were  authorized  by  the  board  of 
directOTB,  as  required  by  the  articles  of  in- 
corporation of  the  New  York  &  Omaha  Cloth- 
ing Company,  became  Immaterial  when  the 
plaintiff  consented  that  Hall  &  McCulloeh 
should  sell  the  goods  in  their  poesessiou  and 
remit  the  proceeds  to  their  principals. 
Thenceforward,  there  could  be  no  question 
made  by  plaintiff  as  to  the  means  by  which 
the  New  York  banks  had  become  possessed 
of  the  goods  of  the  clothing  company,  but 
plaintiff  was  limited  to  the  question  whether 
or  not  plaintiff  was  enUtied  to  recover  such 
proceeds  from  said  banks.  If,  before  this 
agreement,  the  garnishment  proceedings  had 
not  been  abandoned,  there  was  by  the  agree- 
ment a  complete  abandonment  of  rights 
predicated  upon  the  garnishment.  It  ad- 
mits of  grave  doubt  whether  the  Commercial 
National  Bank  of  Omaha,  as  plaintiff,  could 
recover  Judgment  against  the  New  York 
banks,  as  defendants,  merely  because  these 
lattw  two  banks  have  been  more  diligent  or 
more  fortunate  than  plaintiff  in  making  col- 
lections from  a  common  debtor,— and  this, 
as  we  understand  It.  is  the  sole  matter  now 
in  controversy  in  this  case.  In  any  event, 
appellant  could  claim  no  more  than  that  the 
banks  of  another  state  should  be  held  ac- 
countable because  of  fraud  by  which  had 
been  obtained  the  advantage  which  they  pos- 
sess. A  careful  examination  of  the  evidence 
convinces  us  tliat  there  was  shown  nothing 
In  the  conduct  of  the  New  York  banks  or 
tlieir  agents  which  Justifies,  or  even  tends  to 
Justify,  such  an  imputation  of  fraud.  The 
Judgment  of  the  district  court  is  affirmed. 
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CITT  OF  HARVARD  t.  CROUCH. 

(Supreme  Court  of  N^nuka.    Feb.  18,  1896.) 

Hdnicipal  Cohporatiokb— Chanob  or  Okadx  of 
Btrekts — Measusb  of  Dauaoss — 

WlTRESSEB— CbBDIBILITT. 

1.  A  Judgment  will  not  be  rerersed  on  ac- 
count of  a  mere  differeoce  of  opinion  between  this 
coart  and  the  trial  judge  or  jury  regarding  the 
weight  of  the  evidence. 

2.  Under  the  conatitntloa  of  t^ia  state  nrorld- 
ing  that  private  property  shall  not  be  taken  or 
damaged  for  pabuc  use  withont  compeosation,  a 
city  la  liable  for  damage  reaulting  from  a  ma- 
terial change  of  the  grade  of  its  streets  from  the 
natural  surface.  Harmon  T.  City  of  Omaha,  23 
N.  W.  503,  17  Neb.  M& 

3.  The  measure  of  damage  in  auch  cases  U 
the  depreciation  in  the  valne  of  the  propertr,  oc- 
carioned  by  the  diauge  of  grade.  Railroad  Go.  t. 
McDermott,  41  nTw.  648,  25  Neb.  714. 

4.  It  ia  not  error  to  advise  the  jury  that,  In 
determining  the  credit  which  should  be  given  to 
the  defendant'a  witnesBes,  their  interest  to  the 
result  of  the  salt  may  be  taken  Into  considera- 
tion. Barmbr  t.  Wolfe,  eSi  N.  W.  -818,  44 
Neb.  77. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Clay  county. 

Action  by  W.  H.  HammiMid,  for  wbom,  on 
his  decease,  ms  snbatttuted  L.  P.  Grouch,  ad- 
ministrator, against  the  city  of  Harvard. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendant brings  »ror.  Affirmed. 

Leslie  G.  Hurd,  for  plalntlfC  In  errw.  L. 
P.  Crouch,  in  pro.  per. 

POST,  O.  J.  A  former  opinion  In  this 
came  ts  reported  under  the  title  of  Hammond 
T.  City  of  Harvard,  31  Neb.  635,  48  N.  W. 
4C2.  The  plaintiff  below,  Hammond,  having 
died  In  the  meantime,  the  cause  was  prose- 
cuted to  Judgment  In  the  name  of  L.  P. 
Crouch,  as  administrator.  The  facta  essen- 
ii&l  to  an  understanding  of  the  controversy 
are  set  out  at  length  In  the  opinion  referred 
to,  and  need  not  be  here  repeated.  It  is  suffi- 
cient for  oar  present  purpose  that  the  cause 
of  action  alleged  Is  (1)  the  grading  of  Clay 
avenue.  In  the  city  of  Harvard,  so  as  to  col- 
lect and  discharge  the  surface  water  upon 
the  lot  of  the  deceased  adjacent  thereto,  and 
against  a  certain  brick  building  situated  up- 
on said  lot;  (2)  the  raising  of  the  sidewalk 
In  front  of  the  plaintiff's  said  building  from 
14  to  16  Inches  above  the  level  of  the  floor, 
and  exposing  it  to  Invasion  of  the  floods  at 
certain  seasons  of  the  year. 

We  have  carefully  read  the  evidence  In  the 
record,  and  are  unable  to  say  that  the  amount 
of  the  verdict,  $310,  Is  excessive.  Were  the 
question  an  open  one  for  a  finding  In  accord- 
ance with  what  to  us  appears  the  weight  of 
the  evidence,  we  would  feel  constrained  to 
assess  the  plaintiff's  damage  at  a  sum  con- 
siderably less  than  that  awarded  by  the  Jury; 
but,  as  has  frequently  been  said,  a  Judgment 
will  not  be  reversed  on  account  of  a  mere 
difference  of  opinion  between  this  court  and 
the  trial  Judge  or  Jury  regarding  the  weight 
of  the  evidence. 

Exception  was  taken  during  the  trial  In 


various  forms  ou  the  ground  that  the  fact 
alleged  and  proved  do  not  constitute  a  cause  c 
action  against  the  city.  Such  objections  ai 
pear  to  rest  upon  the  proposition  that  the  di 
ceased,  Hammond,  in  the  construction  of  tl 
building  In  question,  evidently  anticipate 
the  action  of  the  city  In  the  Improvemei 
of  the  street  Upon  which  It  abuts,  and  mu: 
be  held  to  have  contemplated  the  Inconvei 
tence  which  Is  naturally  Incident  to  su( 
Improvement;  or,  as  said  In  CaJlender  ■ 
Marsh,  1  Pick.  418:  "Those  who  purcha: 
house  lots  bordering  upon  streets  are  su| 
posed  to  calculate  the  chance  of  such  elevi 
tlons  and  reductions  as  the  Increasing  pop 
latlon  of  the  city  may  require;  *.  •  •  an 
as  their  purchase  Is  always  voluntary,  th< 
may  Indemnify  themselves  In  the  price  of  tl 
lots  which  they  buy,  or  take  the  chance  of  fn 
ther  Improvements,  as  they  shall  see  fit 
Such  Is,  undoubtedly,  the  rule  of  the  commt 
law.  2  DIU.  Mun.  Corp.  55  990-095a.  Bi 
under  our  constitution,  which  prohibits  t! 
taking  or  damaging  of  private  pr<^rty  f 
public  use  without  compensatlcm,  that  ru 
can  have  no  application.  Harmon  v.  City 
Omaha,  17  Neb.  548.  23  N.  W.  503;  Hai 
mond  V.  City  of  Harvard,  81  Neb.  635,  48  : 
W.  462;  City  of  Plattsmouth  v.  Boeck.  ; 
Neb.  298,  49  N.  W.  167.  And  the  views  e 
pressed  in  the  cases  cited  are  in  harmoi 
with  the  decisions  of  other  courts  under  III 
constitutional  provisions.  City  Council 
Montgomery  v.  Townsend,  80  Ala.  491, 
South.  155;  Railroad  Co.  v.  Williamson,  ■ 
Art.  430;  City  of  Atlanta  v.  Green,  67  G 
386;  City  of  Pt  Worth  v.  Howard  (Tex.  Ci 
App.)  22  S.  W.  1059:  Davis  v.  Railroad  C 
(Mo.  Sup.)  24  S.  W.  777. 

Among  other  Instructions  asked  by  the  i 
fendant  below,  and  refused,  Is  one  to  the  i 
feet  that  the  purchaser  of  property  abuttli 
upon  a  street  Is  presumed  to  have  consent' 
to  such  changes  In  the  surface  of  the  strc 
as  are  obviously  necessary  In  order  to  bu 
sen'e  public  rights  and  Interests.  But  i 
will  not  at  this  time  determine  the  questi< 
of  the  soundness  of  the  instruction  asked, 
whether  It  may  be  harmonized  with  the  n 
above  stated,  since  we  agree  with  the  d 
trict  court  that  it  was  altogether  nnwarrai 
ed  by  the  evidence. 

Exception  was  also  taken  to  the  refuf 
of  the  court  to  charge  that  "It  is  the  plal 
tlfTs  duty  to  protect  his  property  from  Inju 
or  damage  by  any  reasonable  means  Id  I 
power,  and  any  loss  or  damage  suffered 
him  wbich  be  might  by  reasonable  mea 
have  prevented  Is  not  chargeable  to  the  cltj 
This  Instruction  was  rightly  refused.  T 
measure  of  damage  Is  the  depreciation  In  t 
value  of  the  property  occasioned  by  the  grj 
Ing  of  the  street  Railroad  Co.  v.  McDi 
mott,  25  Neb.  714,  41  N.  W.  618.  Eviden 
was  received  by  the  trial  court  tending 
prove  that  It  was  possible,  at  a  trifling  oo 
to  protect  the  property  In  question  agaiz 
the  water  discharjged  uih>ii  it  as  a  result 
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the  Im^wement  of  th«  street  Sacb  evl- 
dence  was  admlarible  as  bearing  directly  up- 
on  tbe  present  valne  of  tbe  property,  bat  tbe 
ultimate  Inqalry  1b.  aa  already  suggested, 
how  macb,  U  at  all,  bas  tbe  property  depre- 
ciated In  Talne  In  cooaequMice  of  tbe  Im- 
iHVTement  complained  of? 

Exception  was  taken  to  the  giving  of  tbe 
following  Instrnctlon;  "In  passing  upon  tbe 
testlmmiy  of  the  witnesses  for  the  defendant, 
yon  bare  a  right  to  take  into  consideration 
any  Interest  which  such  witnesses  may  feel 
In  the  result  of  the  salt,  if  any  Is  prored  or 
appears,  growing  out  ot  their  r^tionshlp 
or  Interest  in  tbe  d^endant  or  otbwwlse,  and 
give  to  the  testimony  ot  sach  witnesses  only 
such  weight  as  yon  think  It  entitled  to  under 
all  the  circumstances  prored  on  the  trial." 
The  witnesses  tor  tlie  defendant  dty  were 
mostly,  if  not  aB,  xesldenta  and  taxpayers 
ther^,  and  had  to  that  extent  a  pecuniary 
Interest  In  tbe  result  of  tbe  trial,  from  which 
it  is  argued  that  the  effect  of  tbe  Instructions 
quoted  was  to  discredit  their  testimony. 
PractieaUy  the  same  Question  was  presented 
for  coDslderatioD  in  Barmby  t.  Wolfe,  44 
Nek  77»  63  N.  W.  818,  and  decided  adversely 
to  the  contention  of  the  plaintiff  In  emn". 
It  la  there  said,  referring  to  Housh  v.  State, 
43  Neb.  163.  61  N.  W.  B71.  and  Carleton  t. 
State.  43  Neb.  878.  61  N.W.  688:  "In  the  two 
latest  cases,  doubts  were  expressed  as  to  the 
policy  of  such  Insbwttmii^  but  the  question 
mm  BO  longer  deemed  an  opoi  one."  The 
nUe  thus  stated  follows  logically  from  the 
doctrine  of  the  earlier  qtinlons  of  this  court, 
and  is  dedatve  of  tbe  question  bwe  pre- 
sented. 

Th9  remaining  aselgnmefrta  of  error  present 
In  different  forms  the  queetionB  already  ex- 
amined, and  do  not  require  farther  notice  at 
tUs  time.  We  discover  no  error  In  the  rec- 
ord,  and  the  Judgment  wilt  be  affirmed. 


BURNHAH  V.  BAMQB  (UOOBBS.  Gar- 
nishee). 

(Svpreme  Conrt  of  Nebraska.    ITeb.  18»  1886.) 

AnACHMiKT^urriotaHOT  ov  ArriDAviT—Oano* 
Tioxa— Woo  HAT  Buss. 

1.  Ad  affidavit  for  an  attacbment,  setting 
forth  the  grounds  therefor  in  the  langoage  of  tbe 
Btatnte,  is  sQfficieDt. 

2,  Error  cannot  be  predicated  by  a  Jadgment 
debtor  t9on  the  maUng  of  an  order  npoo  a  gar^ 
Disbee  to  pay  money  into  court,  or  the  refiuu  to 
vacate  sndi  order,  when  such  debtor  disdainu  any 
interest  in  the  money  gamished. 

(Syllabna  by  the  Court) 

Error  to  district  cour^  Douglas  eonn^; 
Davis,  Judge. 

Action  by  Frank  J.  Ramge  against  Nathan 
J.  Bumham.  Frank  E.  Mooies  was  summonr 
ed  as  garnishee.  There  was  Judgment  for 
Itaintiff,  and  an  order  requiring  the  gar- 
nishee to  pay  the  mraey  into  court,  and  de- 
ftsidant  Mngs  error.  Affirmed. 


81anbac«h  &  Bush,  for  platntlfr  In  error. 
Parke  Godwin,  for  defendant  in  error. 

NOBTAI^  J.  Plaintiff  recovered  a  Judg- 
ment in  the  conrt  below  against  defendant  la 
tbe  snm  of  178.80  and  coats  of  snl^  and 
Frank  B.  Moores,  gaznlahee,  was  ordered  to 
pay  Into  court  the  money  garnished  in  his 
bfuads.  At  the  commencement  of  the  action 
plaintiff  aied  an  affidavit  for  attachment,  and 
an  order  of  attachm«it  and  notice  In  gar- 
nishment directed  to  Frank  B.  Hoores  were 
issned  and  aerred.  Snbseqaently,  the  defend- 
ant moved  the  oonrt  to  dlachazge  the  at- 
tachment, upon  two  grounds:  (1)  The  fftcts 
stated  in  the  affidavit  are  insufflcloit  to  Jus- 
tify the  Issuing  of  the  writ;  (2)  because  the 
afflda^t  Is  untrue.  This  motion  was  over- 
ruled. After  tbe  renditloa  of  the  Judgment, 
and  the  making  of  the  order  upon  the  gar- 
ulshee  to  pay  the  mon^  into  courts  the  de- 
fendant filed  a  motlMi  (which  wea  overruled) 
to  set  aside  the  order  made  upon  the  gar- 
nishee. These  mllngs  of  the  court  are  aa- 
stgned  for  error. 

No  errw  was  committed  In  overmllng  the 
motion  to  dissolve  the  attachment  The  af- 
fidavit for  attachment  la  In  the  usual  form, 
the  grounds  for  attachment  being  set  forth 
In  the  language  of  tbe  statute,  vis.:  'That 
said  defendant  fraudulently  contracted  the 
said  debt  on  wliich  said  suit  has  been 
faronght"  This  was  «uffici«it  to  sustain  the 
writ,  without  a  statemoit  of  the  facts  show- 
ing the  ground  of  attachment  to  be  true. 
HUton  V.  Ross.  8  Neb.  406^  2  N.  W.  862; 
Steele  v.  Dodd,  14  Neb.  486,  16  N.  W.  808. 

The  affidavit  read  on  the  motion  to  dissolve 
the  attachment  failed  to  deny  the  existence 
of  the  debt  which  Is  tbe  basis  of  the  suit,  or 
to  dfiqrove  the  averment  in  tbe  attachment 
affidavit,  tibat  the  debt  waa  fraudulently  con- 
tracted. The  ground  tor  attachment  is  no- 
where denied.  Tlie  evidence  adduced  In  sop- 
port  of  the  motion  was  merely  for  the  puis 
pose  of  showing  that  the  moneys  garnished 
in  the  bands  of  Frank  E.  Moores  were  held 
by  him  in  his  official  capacity  as  clerk  of  tbe 
district  court  But  such  evidence  does  not 
disclose  tliat  the  ra(m^  did  not  b^oog  to 
the  attaching  defraidant  Moreover,  It  is 
stated,  in  substance,  in  the  motion  to  set 
aside  the  order  on  gamlsbee,  as  well  as  in 
brief  of  plaintiff,  that  the  moneys  gamistied 
did  not  belong  to  Bumham,  and  that  he  had 
no  Interest  therein.  If  this  be  true,  the  lat- 
ter certainly  cannot  complain  that  It  was 
applied  to  pay  the  Ju^rment  against  him. 
Langdon  v.  Hardn,  10  Ohio  St  488;  MltcheU 
V.  dinner,  17  Kan.  SOS.  Moores,  to  protect 
himself,  conld  have  objected,  but  he  makes 
no  complaint  of  the  order  of  the  conrt. 

It  is  insisted  ttiat  there  was  error  .  In  deny- 
ing the  motion  to  vacate  the  wder  on  the 
garnishee,  because  the  garnishee  did  not 
answer  in  the  case;  and  further  tliat  as 
the  money  was  held  by  Moores  aa  clerk  of 
tbe  district  court  It  waa  to^cnstodla  legla. 
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and  therefore  not  subject  to  garnishment 
Whether  the  order  was  made  upon  the  gax- 
nlahee  without  his  appearing  and  dis- 
closing the  amount  ot  money  In  his  hands  l>e- 
longlng  to  the  defendant,  or  whether  the 
moneys  In  the  hands  of  Moores  could  be  gar^ 
nished  In  this  case,  are  Immaterial  inquiries, 
In  the  light  of  this  record.  PialntlfF  baWng 
disclaimed  any  interest  in  the  moneys  or- 
dered paid  over  by  the  garnishee,  both  upon 
the  record  and  in  his  brief,  clearly  he  cannot 
be  heard  to  complain  ttiat  the  order  was 
erroneous.  No  prejudicial  error  having  been 
shown  to  exist,  the  Judgment  of  the  district 
court  is  afBtmed. 


HOME  FIRE  INS.  OO.  t.  KENNEDY. 
(Supreme  Court  of  Nebraska.    Feb.  18,  1896.) 
ImcRiNOB  — Brbaob  or  CoNDiTioK— Waiter  — 

AOKEBHBHT  TO  AkBITRITB— B-BTOCATION 
—  Wi.IVBB. 

1.  An  Insurance  company,  wbidi,  after  a  lo« 

of  the  property  covered  by  Ita  policy,  with  a 
knowledge  of  acts  amounting  to  a  breach  of  war- 
ranty by  the  insured,  falls  to  declare  audi  police 
forfeited,  but,  on  the  contrary,  continues  to  rec- 
ognize its  liability  thereon  by  demanding  repeated 
proofs  of  loss,  and  by  insisting  upon  arbitration 
under  a  stipulation  which  applTeB  to  the  measure 
of  damages  only,  will  be  held  to  have  waived  all 
defenses  baaed  upon  such  breach  of  warranty 
and  resulting  forfeiture  of  the  policy. 

2.  So  held  notwithstanding  the  secretary  of 
the  defendant  company,  in  returning  the  proof  of 
loss  for  correction,  added,  "This  company  neither 
admits  nor  denies  Its  llabtlity  nor  waives  any  of 
Its  rights  under  said  policy.'' 

3.  A  stipulation  for  arbitration,  which  doea 
not  provide  for  aubmltting  the  matters  in  diapate 
to  a  particular  person  or  tribunal,  but  to  one  or 
more  persons,  to  be  mntnally  chosen,  la  revocable 
by  either  party,  and  will  not  ouat  the  jurisdiction 
of  the  courts  haTing  cognizance  of  the  subject  of 
the  controversy. 

4.  An  insurance  company,  by  denying  its  lia- 
bility on  the  ground  of  a  forllelture  of  the  poli<7 
by  reason  of  a  breadi  of  warranty  by  the  insured, 
waives  whatever  right  it  may  have  tiad  to  insist 
upon  arbitration  as  a  means  of  determining  tilte 
amount  of  the  idalntifTs  damage. 

(Syllabus  by  the  Oonrt.) 

Error  to  district  court,  Douglas  county; 
Doane.  Judge. 

Action  by  Catherine  Kennedy  against  the 
Home  Fire  Insurance  Company.  There  was 
a  verdict  for  plabitlff,  and  defendant  brings 
error.  Affirmed. 

J.  Fawcett.  for  plaintlffl  in  ernur.  Martin 
Langdon  and  L  J.  Dunn,  for  defendant  In  er- 
ror. 

POST,  G.  J.  This  was  an  action  by  the 
defendant  in  error,  Catherine  Kennedy, 
agaiust  the  plainttfT  in  error,  the  Home  Fire 
Insurance  Company  of  Omaha,  upon  a  policy 
of  iusui-ance.  The  defendant  company,  for 
answer,  admitted  the  Insuring  of  the  plalu- 
tlCF's  property,  to  wit,  a  two-story  frame  and 
brick  building,  and  that  said  building  was 
destroyed  by  fire  within  the  period  covered 
by  said  policy.  It,  however,  alleged  that 
said  policy  was  not  In  force  at  the  time  of 


the  loss,  for  reasons  which  will  be  hereafter 
noticed.  A  trial  was  had  in  the  district  court 
for  Douglas  county,  resulting  In  a  verdict 
and  judgment  for  the  plaintiff  below,  which 
has  been  removed  Into  this  court  for  review 
by  the  defendant  company. 

It  la  first  contended  that  the  risk  was  in- 
creased in  violation  of  the  policy  (1)  from  the 
fact  that  the  building  described  therein  was 
at  the  time  of  the  loss  used  and  occupied  as 
a  tenement  house,  whereas  it  was  insured  as 
a  private  dwelling  only;  (2)  by  the  use  and 
lieeplng  therein  of  gasoline  In  excess  of  the 
amount  permitted  by  the  policy.  In  support 
of  the  first  of  the  allied  violations  .we  are 
referred  to  the  following  questions  and  an- 
swers shown  by  the  application  for  the  pol- 
icy: "Q.  Is  the  house  occupied  for  private 
dwelling  only?  A.  Yes.  By  own«*?  A. 
Yes."  And  also  to  the  following  conditions 
of  the  policy:  "Or  if  the  risk  be  increased  in 
any  manner  without  consent  indorsed  th&ce- 
on,  *  •  *  then  this  policy  shall  be  null 
and  void."  It  Is  not  claimed  that  the  repre- 
sentations of  the  insured  respecting  the  oc- 
cupancy of  the  premises  at  the  date  of  the 
policy  were  false  as  to  any  essential  facts. 
The  tmly  evidence  we  discover  bearing  upon 
that  question  is  the  following  testimony  of 
the  defendant  in  error,  Mrs.  Kennedy:  "Q. 
Who  was  occupying  the  house  at  the  time 
the  policy  was  Issued,  March  30,  1SS9?  A. 
I  could  not  say  whether  there  was  any  one 
but  myself  or  not  Q.  The  house  was  not 
complete  at  the  time  the  poUcy  was  Issued? 
A.  No,  sir."  It  is,  however,  contended  that 
the  foregoing  condition  of  the  policy.  In  con- 
nection with  the  application.  Is  to  be  con- 
strued as  a  continuing  warranty  ot  afilrma- 
tive  agreement:  that  the  validity  of  the  said 
policy  should  depend  upon  the  literal  fulfill- 
ment of  the  contract  by  the  insured.  Apply- 
ing the  rule  thus  asserted  to  the  facts  dis- 
closed by  thfB  record,  counsel  argue  that  the 
policy  Is  void  and  of  no  eflFect,  for  the  reason 
that  there  were  at  the  time  of  the  loss.  In 
addition  to  the  family  of  the  insured,  con- 
sisting of  herself  and  son,  three  families  oc- 
cupying rooms  in  said  bouse,  although  the 
record  is  silent  respecting  the  number  of  such 
occupants  or  the  character  of  their  tenure. 
It  Is  deemed  unnecessary  to  review  the  many 
authorities  cited  In  support  of  that  conten- 
tion, since  It  is,  we  think,  conclusively  shown 
that  the  defendant  company  has,  by  the  ac- 
tion subsequent  to  the  loss,  waived  what- 
ever right  It  may  have  had  to  declare  the 
policy  void  on  account  of  the  facts  stated,  or 
by  reason  of  the  violation  of  the  cocditlon 
regarding  the  keeping  of  gasoline  in  the 
building  insured.  The  company,  according 
to  the  testimony  of  its  own  witnesses,  was 
fully  advised  of  the  facta  constituting  the  al- 
leged violation  of  the  contract  by  the  Insured 
gve  days  after  the  loss,  to  wit,  on  March  lH. 
Fourteen  days  later,  on  March  30th, 
Q  plaintiff  below  served  upon  the  defend- 


what  appears  to  be  formal  proof  of  loss, 
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bwimh  to  befbre  a  notary  public,  and  attest- 
«d  hy  two  disinterested  nelshbMti  In  the  pres- 
ence of  a  Justice  of  the  peac&  On  the  same 
day  3b.  Barber,  secretary  of  the  defendant 
company,  acknowledged  receipt  thereof,  as 
follows:  "Omaha,  Neb..  March  30, 1891.  Mrs. 
Catherine  Kennedy,  Holder  of  Policy  No.  80.- 
715,  Issned  by  the  Home  Fire  Insniance  Com- 
pany of  Omaha,  Nebraska:  Papers  purport- 
ing to  be  proofo  of  an  alleged  toss  under  said 
policy  bare  been  receired,  but  same  are  Ir- 
regular, defecUre,  and  deflclent.  In  that  they 
do  not  comply  with  the  terms  of  the  said 
policy,  In  that  It  requires  that  proofs  duly 
executed  and  sworn  to  by  the  assured  under 
tbe  said  policy  be  made  and  furnished  the 
Bald  company.  You  have  been  required,  and 
are  hereby  required,  to  raider,  under  oath,  a 
particular  account  of  said  alleged  los^  set- 
ting forth  tbe  date  and  circumstances  of  the 
same,  together  with  title,  occupancy,  and 
other  Insurance,  If  any,  and  Itemized  estimate 
of  tbe  value  of  the  property  destroyed;  said 
proofs  to  be  signed  and  executed  In  accord- 
ance with  the  terms  of  said  policy.  No  esti- 
mate of  the  Bald  building  insured  under  the 
said  policy,  nor  the  alleged  damage  thereto, 
made  by  J.  P.  Gardiner,  nor  any  oth^  per- 
son, have  been  furnished  this  company  by 
you.  The  papers  purporting  to  be  proofo  of 
loss  are  not  signed  and  sworn  to  by  you,  and 
■re  defective  and  deflclfsit  as  to  every  re- 
quirement of  said  policy.  The  same  are  here- 
with returned  declined.  The  said  company 
neither  admits  nor  denies  liability  nor  waives 
any  of  its  rights  under  said  policy.  Very 
truly,  Ohas.  J.  Barbsr,  Secretary  H«ne  Vtre 
Insurance  Ca"  In  accordance  with  the  di- 
rection contained  in  the  above  communica- 
tion, the  plalntifC,  <hi  April  Ist,  served  upon 
tbe  company  an  additional,  or,  as  described 
by  tbe  witnesses,  an  amended,  ^nof  of  loss, 
which  was  likewise  returned,  accompanied 
by  the  following  letter:  "Omaha,  Neb.,  April 
S,  1S91.  Mrs.  Catherine  Kennedy,  Holder  of 
Policy  No.  80^716,  Issued  the  Home  Fire 
tnsuninoe  Company  ot  Omaha,  Neto.— Ma- 
dam: Papers  purporting  to  be  proof  of  your 
allied  loss  and  damage  undo-  the  said  policy 
bave  been  rectived,  but  same  are  defeetlveb 
deficient,  and  Incomidete.  In  that  they  do  not 
fully  set  forth  the  occupancy  of  fhe  said 
building  alleged  to  have  been  damaged,  nor 
are  they  accompanied  by  an  Itemised  estl- 
mate  of  value  of  property  destroyed,  nor  are 
said  alleged  proofs  signed  by  two  disinter- 
ested neighbor^  nor  by  nearest  magistrate^ 
as  required  by  terms  of  the  said  policy.  The 
estimates  given  In  said  peoot  are  In  lump,  and 
not  Itemised,  and  are  not  made  by  competent 
party.  The  estimate  must  be  vpedfic  and 
In  detail,  in  order  to  be  an  itemised  estimate. 
The  papers  are  th^fore  herewith  returned 
declined.  Very  tru^,  Ohas.  J.  Barber,  Sec- 
retary Fire  Insurance  Company."  And  on 
April  6th  the  phdnlicr  prepared  and  served  a 
third  statement  of  her  loss,  which,  so  far  aa 
appean,  conforms  to  all  the  suggestions  of 


the  defradant  company.  She  was  In  the 
meantime  notUled  by  the  defendant  of  Ite 
election  to  arbitrate  the  differences  between 
them  by  letter  of  Mr.  Barber  under  date  of 
March  Slat,  m  the  following  language: 
"Omaha,  March  81,  1891.  Mrs.  Catherine 
Kennedy,  Holder  of  Policy  No.  80,710,  Issued 
by  the  Home  Fire  Insurance  Company  at 
Omaha— Madam;  Arbitration  of  the  differen- 
ces that  have  arisen  between  you  and  the 
said  company  ae  to  the  actual  damages  by 
fire  to  building  Insured  under  the  said  policy 
Is  hereby  demanded.  Please  name  arbitrator 
and  date  agreeatde  to  have  said  arbitration 
take  place.  The  said  company,  by  calling 
for  arbltmtton,  netthcv  admlto  nor  denies  lia- 
bility nor  waives  any  of  Its  rights  under  the 
said  polt(7.  Very  truly,  Cbaa.  J.  Barber, 
Sec.  Home  Fire  Insoianoe  Company."  Tbe 
foregoing  was  followed  Iv  communications 
bearing  dates  of  April  8d,  4th,  8th,  and  24th. 
each  In  positive  terma  demanding  arbitration 
In  accordance  with  a  provtslcm  of  the  pcdley 
for  the  adjustment  by  that  means  of  cmitro- 
rersles  relating  to  the  amount  of  loss  or  dam- 
age by  the  insured. 

In  Hollls  T.  Insurance  Co.,  6B  Iowa,  454, 
21  N.  W.  774,  the  rule  Is  thus  suted: 
'^Where  the  insured,  at  tbe  time  of  the 
loss,  has  forfeited  his  right  to  recover  on 
the  policy,  and  the  company,  knowing  the 
facts,  continues  to  treat  the  contract  as 
iji  binding  fUce.  thereby  Inducing  the  in- 
sured to  act  and  incur  expense  In  that  be- 
lief, the  comimny  thereby  waives  the  for- 
feiture." And  In  Titus  v.  Insurance  Co^ 
81  N.  Y.  410,  we  observe  the  f^wlng  laor 
goage:  "But  It  may  be  asserted  broadly 
that  If,  in  any  negotlatlfHui  or  transactions 
with  the  insured  after  knowledge  of  the 
forfeiture,  it  (the  Insurer)  recognises  tiie  eoa- 
tinned  validity  of  the  pfdlcy,  or  does  acte 
based  thereon,  or  requires  the  basured  by 
virtue  tbere(tf  to  do  snne  act  or  Incur  some 
trouUe  or  expense,  the  fOTfelture  Is,  as 
matter  of  law.  wtived;  and  it  Is  now  set- 
tled in  this  court,  after  some  differences  ot 
oplnlim.  that  such  a  waiver  need  not  be 
based  upon  any  new  agreement  or  an  es* 
toppeL"  See,  also,  Webster  v.  Insurance 
Co.,  88  Wis.  67;  Gannm  v.  Insurance  Co., 
08  Wia  080,  11  N.  W.  11;  Insurance  Ca  v. 
Norton,  96  U.  S.  234;  SUvOTbei^  v.  Imur^ 
ance  Co.,  07  CaL  86,  7  Pac.  88;  Marthinson 
T.  Insurance  Ca,  64  Mich.  872,  81  N.  W. 
291;  Bddy  v.  Insurance  Co.,  72  Mich.  651, 
40  N.  W.  770;  Insurance  Ca  v.  Gibson,  08 
AA.  494,  14  S.  W.  672.  The  foregoing, 
among  the  many  cases  in  harmony  there- 
with, serve  to  Ulustrato  the  rule  applicable 
to  the  present  controversy.  The  demand 
for  successive  jumofe  of  loss  after  knowl- 
edge of  all  the  fiicts,  upon  grounds  which 
are,  to  say  the  least,  highly  technical,  thus 
Imposing  upon  the  Insured  the  labmr  and 
expense  Incident  to  their  preparation,  and 
the  repeated  peremptory  calls  for  arbitra- 
tion in  accordance  with  the  terms  of  the 
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policy,  relating  to  the  meaBure  of  damage 
only,  cannot  be  const roed  otherwise  tliau  as 
a  waiver  of  the  alleged  forfeiture^  And  the 
rulings  complained  of,  so  far  as  they  relate 
to  that  branch  of  the  case,  if  erroneous,  are 
manifestly  not  prejudicial  to  the  plaintiff 
in  error.  Nor  are  we  unmindful  of  the 
fact  that  Mr.  Barber,  on  the  return  of  the 
first  proof  of  loss,  disavowed  the  admission 
thereby  of  any  liability  on  the  part  ot  the 
defendant  company  of  a  waiver  of  any  of 
its  rights.  But  such  a  disavowal  will  not 
vary  the  legal  effect  of  his  actions  in  be- 
half of  defendant  In  Marthlnson  t.  In- 
surance Co.,  supra,— a  ease  in  p<rint,— the 
managing  oflicer  of  the  company,  on  return- 
ing the  proof  of  loss  for  correction,  used 
this  language:  "You  will  further  take  no- 
tice that  in  returning  said  papers  and  mak- 
ing the  objection  thweto,  and  in  all  other 
matters  herein,  the  company  waives  none 
of  its  rights  and  defenses  under  their  said 
pt^cy,  but  express  reserves  each  and 
every  one  thereof  unto  itself."  In  com- 
menting upon  the  foregoing,  the  court,  by 
Morse,  J.,  aay:  "We  do  not  think  this 
general  refexeoce  to  other  possible  defenses 
WHS  sufficient.  It  devolved  upon  the  de- 
fendant to  apedflcally  state  its  defenses,  or 
some  ot  them,  if  It  had  any  other  than 
those  going  to  the  defects  in  the  proof  of 
loss.  If  the  company  had  frankly  stated 
that  it  refused  to  pay  the  alleged  loss  be- 
cause of  the  breaches  of  warranty  and  for- 
feiture by  the  conditions  of  the  policy,  the 
knowledge  of  which  It  then  possessed,  the 
assured  would  have,  la  all  probability,  gone 
no  further  into  cost  and  trouble  to  perfect 
such  proof  of  loss,  as  Its  refusal  to  pay 
on  other  grounds  would  have  rendered  It 
unnecessary.  This  loose  and  general  reser- 
ration  of  its  rights  cannot  lie  conridered  as 
an  adequate  notice  of  the  defenses  insisted 
upon  at  the  trial,  and  it  must  be  held  that 
such  defenses  were  waived  by  its  ccmduct." 

The  only  remalnhig  question  relates  to 
the  effect  of  the  provision  of  the  policy  for 
determining.  In  case  of  loss,  by  arbitration, 
of  the  amount  ot  damage.  It  has  been  re* 
peatedly  held  that  a  stipulation  for  arbitra- 
tloD  which  does  not  provide  for  submitting 
the  mattm  in  dispute  to  a  particular  per- 
son or  to  a  particular  tribunal,  bat  to  one 
or  more  persons,  to  be  mutually  chosen,  is 
revocable  by  either  party,  and  will  not  oust 
the  Jurisdiction  of  the  court  having  cogni- 
sance ot  the  subject-matter  of  the  contro- 
versy. Hostetter  v.  City  of  Pittsburgh,  107 
Pa.  St  419;  Assurance  Co.  v.  Hocking,  110 
Fa.  St  407.  8  Atl.  &S8;  Donnell  v.  Lee,  68 
Mo.  App.  288;  Bison  v.  Moon  (Va.)  22  B. 
E.  165;  Canfield  v.  Insurance  Co.,  GS  Wis. 
419,  13  N.  W.  262;  Insurance  Co.  v.  Ether- 
ton,  26  Neb.  505,  41  N.  W.  400.  The  last- 
mentlfmed  case  furnishes  an  additional  rea- 
son for  the  rejection  of  the  defense  baaed 
upon  the  refusal  of  the  plaintiff  below  to 
arbltimtSk  tIi.  that  the  denial  by  the  d*. 


fendant  company  of  the  liability  under  the 
policy  is  a  waiver  of  whatever  right  It  may 
have  had  to  Insist  upon  the  means  therein 
provided  for  ascertaining  the  amount  of  the 
plaintiff's  damage.  The  Judgment  of  the 
district  court  Is  right,  and  roust  be  affirmed. 


FIRST  NAT.  BANK  OF  GHADBON  r.  Uo- 

KINNBY  et  si. 
(Suptone  Court  of  Nebraska.   Feb.  18, 1896.) 
Su,!  — RSSOIMION  FOH  Veaod  ow  Butbb  —  EIlbo- 

TIOK— EVIDBNCS. 

1.  Proof  of  false  statements  knowiogly  made 
by  the  purchaser  of,  goods,  whereby  be  u  shown 
to  be  poasened  of  a  large  amount  of  ptoperty 
over  and  above  bis  liabUitiea,  Is  admlndlHe  under 
an  allegation  that,  being  insolvent,  he  knowingly 
concealed  hia  insolvency  from  the  vendor. 

2.  A  vendor  who  is  induced -to  part  with  pos- 
session of  prraierty  through  the  fraud  of  the  pnr^ 
diasera  had  his  Section  to  rescind  the  contract 
and  reclaim  the  property  sold,  or  to  ratify  the 
sale  and  pursue  hu  <ndinary  remedy  fay  an  action 
on  the  contract. 

3.  But  such  remedies  are  not  cmcarrent,  and 
by  electing  to  pursue  one,  with  a  knowledge  of  the 
facts,  be  waives  Ills  right  to  the  other. 

(Syllabus  hy  the  Court) 

Error  to  district  court,  Dawes  county;  Rlnk- 
a!d.  Judge. 

Replevin  by  Albert  McKlimey  and  otbos 
against  the  First  Nattonal  Bank  of  Obadron 
and  others.  There  was  a  Judgment  for  plain- 
tiffs, and  the  bank  brings  error.  Reversed. 

Albert  W.  Crltea,  for  plaintiff  In  error. 
Spargur  &  Fisher  and  Bartlett,  Bahlrlge  & 
De  Bord,  tor  defendants  In  error. 

POST,  O.  J.  This  cause  was  before  na  at 
the  January,  1893,  term,  at  which  time  it 
was  held  that  the  petition  below  stated  a 
catue  of  action  against  the  defendant  therein 
(the  plaintiff  in  erroi^,  for  the  recovery  of 
merchandise  sold  to  one  Charles  P.  Yates; 
the  plaintiffs  below  having  elected  to  rescind 
the  contract  of  sale  on  account  of  the  fraud 
<^  said  Yates,  through  whom  the  defendant 
claims  by  virtue  of  a  chattel  mortgage.  Mc- 
Klnney  v.  Bank,  38  Neb.  629,  54  N.  W.  963. 
Since  then  a  second  trial  has  been  had  in 
the  district  court  for  Dawes  county,  result- 
ing In  £  verdict  for  the  plaintiffs  therein.  In 
accordance  with  the  peremptory  instruction 
of  the  court  A  motion  for  a  new  trial  hav- 
ing been  overruled,  judgment  was  entered 
upon  the  verdict,  which  has  been  removed 
into  this  court  for  review,  by  means  of  the 
petition  In  error  of  the  unsuccessful  party. 

The  first  proposition  to  which  we  will  give 
attention  is  that  there  Is  a  fiital  variance  be- 
tween the  allegations  of  the  plaintiffs  below 
and  the  proofs.  But  tliat  argument  is  with- 
out force.  The  charge  of  the  petition  la  that 
Yates,  being  Insolvent  at  the  time  of  the 
purchase  of  the  goods,  concealed  his  Insol- 
vgncy  from  the  plnlntiffs,  whereas  the  evl- 
^(jce  received  over  the  objection  of  the  de- 


dants  tmded  strongly  to  peon  false  repre- 
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imtatloiw  by  bim  <Tat«8)  reqiectlng  his  fl- 
nanclal  standing,  whereby  be  was  sbown  to 
be  possessed  of  a  large  amonnt  of  property 
over  and  above  his  liabilities.  The  false  state* 
menta  proved  certainly  tend  to  sostaln  tbe 
aOegattons  that  Tates  concealed  bis  Insol- 
rencr  at  tbe  time  of  pnreliue  of  the  goods  tn 
controversy,  and  were  tberefwe  tightly  i»- 
ceired  tn  evidence. 

It  Is  contended  that  Hie  peremptory  Instmc- 
tlon  was  unwarranted  by  the  evidence,  there 
belDg  no  proof  of  Tales'  Insolvency  when  be 
irarchased  tbe  goods  wbicb  are  the  snl^iect  of 
this  controTersy.  Bnt  bn  that  view  we  are 
nnaUe  to  concur.  On  the  contrary,  we  have 
Du  doubt,  from  a  careful  examination  of  the 
record,  that  Yates  was  at  the  time  In  ques- 
tioD,  within  his  own  knowledge,  hopelessly 
Insolvent.  According  to  tbe  record  offered  In 
evidence,  and  which  is  made  a  part  of  the 
bill  of  exceptions,  the  defendants  ]n  error, 
before  the  commencement  of  this  action, 
brou^t  suit  against  Tates  for  the  contract 
price  of  the  Identical  bill  of  goods  now  in 
coDtroversy,  which  Is  still  pmdlng  in  the  dis- 
trict court  for  Dawes  county,  and  in  which 
there  was  issued  an  order  of  attachment  up- 
on the  filing  of  an  affidavit  In  due  form  by 
F.  U.  Dorrington,  as  attorney  for  plaintiffs 
therein,  poranant  to  which  tbe  plaintiff  In 
piTor  was  served  with  garnishee  process  as 
tbe  supposed  debtor  of  said  Tates.  On  the 
oltec  of  said  record,  Mr.  Baldrlge,  attorney 
tar  defendants  In  errort  testified  that  In  the 
rear  1889  he  was  a  mentber  of  the  firm  of 
Baldrtge,  Blalr  &  Green,  engaged  In  the 
practice  of  the  law  In  the  city  of  Omaha; 
that,  some  time  during  said  year,  defendants 
in  error  telegraphed  bis  said  firm  to  protect 
tbeb'  Interests  with  respect  to  theb>  claim 
against  Tates;  and  that  "we  were  then,  and 
ever  since  have  been,  one  of  the  attorn^ 
fw  the  i^hitlffs  in  this  suit  I  never  au- 
thorized any  attachment  papers  to  be  filed 
that  I  have  any  recollection  of.  I  consulted 
with  my  partners  at  the  time  tbe  claim  was 
telegraphed  to  as.  ^niat  is  as  much  as  I  can 
aay  of  my  own  knowledge."  And  on  cross- 
«iamlDatlon  he  was  asked  If  Mr.  Dorrington, 
wbo  appeared  for  the  defendants  In  error  as 
plaintiffs  In  said  action,  was  not  associated 
with  him  or  his  firm,  to  which  he  answered: 
"I  don't  know;  I  understood  Spar^nr  A  Fish- 
er were."  And  to  tbe  inquiry,  "Was  not  Dop- 
rington  the  first  attorney  your  firm  employ- 
ed?" be  answered:  "I  don't  know.  The  only 
wrreepfHidence  I  rememtier  was  with  Spargnr 
&  Fisher.  X  don't  recollect  of  any  corre- 
Kpondence  with  Mr.  Dorrington."  Counad 
thus  sought  to  prove  that  the  action  against 
Yates  for  the  price  of  goods  was  unauthorized 
defendants  in  error.  But  for  that  pur- 
pose the  evidence  quoted  is,  for  obvious  rea- 
sons, wboUy  insufficient.  A  vendor  who  Is 
Induced  to  part  with  possession  of  property 
tbrongh  tbe  fraud  of  a  purchaser  has  his 
election  to  rescind  tbe  contract  and  reclaim 
the  property  sold,  or  to  ratify  tbe  sale,  and 
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pursue  his  ordinary  ranedy  by  an  action  ex 

contractu.  But  such  ranedlea  are  not  con- 
current, and  by  electing  to  pursue  one,  with 
knowledge  of  the  foots,  be  waives  bis  right 
to  tbe  other.  Morris  v.  Rexford,  18  N.  T. 
652;  Rodermund  v.  Chirk,  46  N.  T.  354; 
Bach  V.  Tuch  (N.  T.)  26  N.  B.  1019;  Shoe 
Co.  V.  Block  (Ark.)  12  8.  W.  1078;  Herm. 
Estop,  t  1061. 

True,  the  snlt  against  Tates  may  have  been 
nnantborlEed  or  brought  without  knowledge 
of  the  fraud  alleged  as  ground  for  the  rescis- 
sion of  tbe  contract  of  sale;  but  such  facts 
will  not  be  presumed,  and,  if  relied  upon, 
must  be  affirmatively  abown  the  party  aa- 
sertlng  them.  It  follows  that  tbe  record 
should  have  been  admitted  In  evidence,  and 
that  its  rejection  was  error,  for  which  tbe 
Judgment  must  be  reversed,  and  the  cause 
remanded  for  trial  de  novo.  There  are  oth* 
er  errors  assigned  which  need  not  be  noticed 
at  this  time,  since  they  involve  questions  of 
practice  mainly,  and  which  may  not  arise 
in  tbe  furtbur  prosecution  of  ttaa  cause. 
Reversed. 


OHILDERSON  v.  CHILDBRSON. 
(Supreme  Court  of  Nebraska.    Feb.  IS.  1896.) 
Ebbor  oic  Apfsal  — Blbotiom  —  BiUt  ov  £xo>p- 

TI03I8— AUTnBim01.TI0!T. 

1.  Where  a  case  Is  presented  for  review  to 
this  court  within  the  time  allowed  in  which  to  per- 
fect an  appeal,  bnt  a  petition  in  cnor  Is  filed 
therewith,  the  party  brmging  the  esse  here  will 
be  presumed  to  oave  elected  the  remedy  by  error, 
and  the  case  will  be  so  considered. 

2.  Where  the  bill  of  exertions  is  not  proper- 
tv  anthentlcated  by  the  certificate  of  the  derk  of 
ue  district  court,  as  required  by  law,  it  need  not 
be  examined  1^  this  court. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Clay  conn^;  Bast- 
ings, Judge. 

Action  by  John  W.  ChlldersoQ  against  Mary 
A.  Chlldera<Hi.  There  was  a  judgment  for 
defendant,  and  plalnUff  brlnga  error.  Af- 
firmed. 

Thoe.  H.  Mattery  for  plaintiff  In  mat,  Les- 
lie O.  Hurd,  for  defendant  in  error. 

HARBISON,  J.  The  ptalntlfl  herein  al- 
leges the  relationship  of  hnsband  and  wife  as 
existing  between  himself  and  tbe  defendant; 
that,  as  the  outcome  of  difficulties  and  dls- 
senslons  during  the  course  ot  their  married 
life,  the  wife  left  the  home,  and  abandoned 
the  plaintiff,  and  he,  as  a  consideration  fot 
ha  return  to  htm,  and  the  family  relations 
and  dilties,  and  continuance  thereof  and  there- 
in, did,  during  the  year  of  1889,  convey  by 
deed  to  the  wife  certain  lands  In  Clay  county. 
Neb.;  that,  on  or  about  the  Stb  day  of  De- 
c^ber,  1891,  tbe  defendant  violated  her  prom- 
ise and  contract,  and  again  departed  from  the 
home  ct  the  parties,  and  abandoned  the  plain- 
tiff, by  which  act  he  became  entitled  to  the 
property  conv^ed  to  her.  Hence,  be  prays 
a  decree  against  her,  requiring  lea  reconvey- 
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aoce  to  him.  The  wife.  In  answer  to  the 
pleas  of  the  plaintiff  hwein,  admits  the  as- 
sumption of  the  marriage  relation  by  and  be- 
tween idalntlff  and  herself,  and  that,  after 
some  yean  of  married  life,  disagreements  and 
contentions  arose  and  prevailed,  and  finally 
to  soch  an  extent  that  abe  forsook  the  home 
and  her  marital  rights,  and  also  the  duties, 
or  was  forced  to  do  so;  but  she  affirmatlTely 
states  that  at  the  time  of  the  marriage  to 
plaintiff  she  was  the  owner  of  certain  prt^ 
erty,  both  personal  and  r^,  the  proceeds  of 
which  the  plaintiff  reduced  to  his  possessltm 
and  used.  In  such  manner  and  tor  the  pur- 
pose by  him  desired;  and  the  lands  which 
the  plaintiff  conveyed  to  her  were  so  cfmreyed 
to  her  In  payment  and  to  reimburse  her  for 
the  appropriatl<Hi  of  the  proceeds  of  her  Bo- 
rate property.  To  this  answer  of  defendant 
there  was  filed  a  reply,  which  In  effect  denied 
the  affirmative  matter  contained  therein,  or 
avoided  Its  force,  and  reasserted  the  substan- 
tive  matters  set  forth  In  the  petition,  in  so 
far  as  It  related  to  the  consideration  tor  the 
conveyance  of  the  lands  from  plaintiff  to  de- 
fendant At  the  close  of  the  trial  of  the  is- 
BUM,  the  court  rendered  a  decree  favorable 
to  defendant,  by  which  the  action  was  dis- 
missed, and  the  costs  taxed  against  the  plain- 
tiff, and  the  case  is  presented  here  for  review. 

The  record  here  Is  entitled  as  In  an  appeal, 
but  a  petitlMi  In  error  was  filed,  and  a  sum- 
mous  In  error  was  caused  to  be  Issued.  Un- 
der such  circumstances.  It  will  be  presumed 
that  the  plaintiff  has  elected  to  present  the 
case  to  this  court  by  error  proceedings. 
Woodard  v.  Balrd,  43  Neb.  311,  61  N.  W.  612; 
Monroe  v.  Reid,  46  Neb.  316,  64  N.  W.  988; 
Burke  V.  Cunningham,  42  Neb.  045.  60  N.  W. 
903.  If  this  Is  treated  as  an  error  proceed- 
ing, then  the  errors  assigned  In  the  petition 
cannot  be  reviewed,  for  the  reason  that  no 
motion  for  a  new  trial  was  filed  in  the  dis- 
trict court.  Where  a  party  does  not  move 
for  a  new  trial  in  the  lower  court,  he  cannot 
raise  any  question  on  error  to  this  court. 
Zehr  v.  Miller,  40  Neb.  791,  B9  N.  W.  384. 
and  cases  cited;  Brown  v.  Rltner,  41  Neb. 
62,  59  N.  W.  360;  Scroggin  v.  National  Lum- 
ber Co..  41  Neb.  195,  59  N.  W.  548;  Appel- 
get  V.  McWhinney,  41  Neb.  253,  69  N.  W.  918. 

The  transcript  In  the  case  at  bar  was  filed 
within  the  time  for  effecting  appeal  to  this 
court;  and  if  we  were  at  Uborty,  under  the 
rules,  to  consider  It  as  an  appeal,  the  ques- 
tloDB  raised  and  diBCOSsed  In  the  brief  ctf 
counsel  for  the  nnsucceasful  party  in  the  trial 
court  all  depend,  for  th^r  pr<q>er  understand- 
ing and  decision,  cm  an  examination  and  con- 
sideration of  portions  of  the  evidence  Intro- 
duced at  the  trial.  This  necessitates.  In  any 
case,  the  presentation  of  the  evidence  to  this 
court,  property  preserved  in  a  duly-anthenti- 
cated  bill  of  exc^rtions,  and,  In  the  absence 
of  such  bill  of  exceptions,  the  evidence  need 
not  be  investigated.  There  was  no  certificate 
of  the  <AeTk  of  the  district  court  attached  to 
what  purported  to  be  the  bill  of  exceptions. 


It  was  not  legally  authenticated,  and  Is  not 
properly  before  this  court.  Martin  v.  Fill- 
more Co..  44  Neb.  719,  62  N.  W.  863;  Yen- 
ney  V.  Bank,  44  Neb.  402,  62  N.  W.  872;  Fel- 
ber  V.  Ckxidlng,  47  Neb.  — ,  06  N.  W.  39. 
We  hare,  however,  reviewed  the  testimony, 
and  our  conclusicm  is  that,  as  to  the  points 
argued  by  the  complaining  party,  it  Is  con- 
flicting, but  sufficient  to  sustain  the  findings 
and  judgment  of  the.  trial  court;  and  had 
the  case  been  sultaUy  presented  here  for  re- 
view, as  to  such  questions  the  findings  and 
Judgment  would  not  have  been  disturbed  or 
reversed.  The  Judgment  at  the  lower  court 
is  affirmed. 


ROMBERG  V,  FOKKBIN. 
(Supreme  Court  of  Nebraska.   Feb.  18,  1806.) 

BlU.  or  BZCEFTIOIfa— AUTHINTIOATIOK— MOTIOK 

FOB  Nkw  Tbul— Cbrtificatios. 

1.  A  bill  of  exceptiona  in  a  cause  tried  Id  the 
district  court  must  be  anthentieated  by  the  cer- 
tificate of  the  clerk  of  suefa  court,  to  entitle  It  to 
be  considered  in  the  supreme  court. 

2.  A  paper  purporting  to  be  a  motion  for  a 
new  trial  cannot  be  considered,  aniess  certified  to 
in  the  transcript  by  the  clerk  of  the  district 
court. 

(Syllabus  by  the  Court) 

Bitot  to  district  court,  Cuming  county;  Nor* 
rls,  Ju^. 

Actlw  by  Gerhard  Fokken  against  J<te 
Romberg.  There  was  a  Judgment  for  ^In- 
tfff,  and  defendant  brings  error.  Affirmed. 

M.  McLaughlin  and  J.  C.  Crawford,  tot 
plaintiff  in  error.  T.  M.  Franse  and  a  C. 
McNisb,  for  defendant  in  error. 

NORVAL,  J.  This  Is  an  action  at  law,  by 
a  lessee  against  bis  lessor,  to  recover  dam- 
ages for  the  failure  of  the  defendant  to  put 
the  ^intiff  In  possession  of  the  leased  prem- 
ises according  to  the  stipulations  in  the  lease. 
From  a  voxUct  and  Judgment  against  the  de- 
fendant, he  prosecutes  error  to  this  court. 
A  reversal  is  sought  upon  two  grounds:  (1) 
The  verdict  is  contrary  to,  and  is  unsupported 
by,  the  evidence.  (2)  The  court  erred  In  giv- 
ing and  refusing  certain  Instructions. 

The  assignment  that  the  verdict  of  the  Jury 
is  not  sustained  by  sufficient  evidence  cannot 
be  considered  by  this  court,  for  t^e  reason 
tt»t  the  bill  of  exceptions,  purporting  to  con- 
tain the  evldrace  adduced  on  the  trial,  is  not 
authenticated.  That  which  purports  to  be  a 
bin  of  exceptions,  and  whldi  Is  attached  to 
the  transcript,  does  not  appear  to  have  been 
filed  in  the  district  court;  nor  has  the  clerk 
of  that  court  certified  that  it  Is  either  the 
original  bill  of  exceptions  settled  and  allowed 
in  the  cause,  or  a  cc^y  thereof,  as  required  by 
law.  The  pretended  bill,  therefore,  must  be 
Ignored,  and  cannot  be  considered  for  any 
purpose.  Aultman  v.  Patterson,  14  Neb.  57, 
15  N.  W.  350;  Hogan  v.  O'Nlel,  17  Neb.  641, 
24  N.  W.  213;  Flynn  v.  Jordan.  17  Neb.  618. 
23  N.  W.  619.  But  it  may  be  said  the  omis- 

Digitized  by  Google 


Nek) 


BOMBBBG  «.  HEDIGEB. 


288 


aton  of  tbe  clerfc*B  certlflcate  anthentteatlng 
the  bill  mnit  be  deoned  to  hare  been  waived 
"by  tbe  parties,  InaBmncb  aa  they  bare  ««- 
ceded  tbe  validity  of  tbe  UU  of  exceptlona  by 
ralslog  BO  objections  ^enfy}  In  tbls  oourt 
Yatea  t.  Kinney,  28  Neb.  648,  87  N.  W.  590. 
recognizes  sncb  rule,  bnt  we  do  not  besltate 
to  say  tbat  It  Is  unsound.  In  tba  exercise  of 
its  appellate  Jurisdiction,  ttais  court  nviews 
the  proceedings  of  tbe  district  court;  and 
oar  only  means  of  aactttalning  what  proceed- 
ins^  were  bad  and  taken  In  tbe  trial  court  in 
any  case,  or  what  pleadings  were  filed  there- 
in, la  the  transcript  of  tbe  record  of  that 
court,  duly  authenticated  by  tbe  proper  of- 
ficer. If  tbe  parties  may  waive  the  certifi- 
cate of  tbe  derlE  of  the  district  court  to  the 
orleinal  bill  of  exertions,  then  there  la  no 
reason  wby  they  may  not  likewise  waive  tbe 
authentication  of  the  transcript  of  the  final 
Judgment  or  <»der  sought  to  be  reviewed,  and 
the  pleadings  In  the  case.  The  statute  re- 
quires both  the  transcript  and  tlu  bill  of  ex- 
ceptions to  be  anthoiticated  by  tbe  certifi- 
cate of  the  clerk  of  the  district  court,  and 
we  have  no  right  to  ignore  or  disregard  its 
Diandat(»T  providona  Hoore  v.  Waterman, 
40  Neb.  48S,  58  N.  W.  910;  Otia  v.  Butters, 
46  Neb.  492,  84  N.  W.  1003;  Martin  v.  Flit 
more  Co.,  44  Neb.  710,  62  N.  W.  863;  Ten 
aey  V.  Bank,  44  Neb.  402,  C2  M.  W.  872. 

There  la  anothor  reason  wby  ttils  evidence 
cannot  be  considered.  It  baa  been  freqnendy 
asserted  by  this  court  that  tlie  snflOciency  at 
tbe  ervldence  to  support  the  verdict,  as  wdl 
as  OTora  In  the  giving  and  refusing  of  In- 
stmctlons,  vast  be  called  to  the  attrition  at 
the  trial  by  a  motion  for  a  new  trtaL  The 
record  shows  tbat  a  motion  for  a  new  trial 
was  overruled  by  the  court  below,  and  while 
a  paper  purporting  to  be  such  a  motim  la 
contained  In  tiie  transcript,  it  lacks  authea* 
ticity.  Attached  to  the  transcript  ia  tbe  fot 
lowlng^  certifi(»te:  **State  of  Nebraska,  Coun- 
ty of  Onmlng^-as.:  I.  Emll  Heller,  derk  ot 
the  district  court  of  Coming  county,  do  here- 
by certify  that  the  forgoing  la  a  true  tran- 
script <tf  tbe  petition,  answer,  instructions,  and 
Journal  entries,  as  the  same  are  of  record 
and  on  file  in  my  said  ofltoe.  Witness  my 
hand  sad  tbe  seal  of  said  district  court,  thla 
2d  day  of  April.  A.  O.  XB92.  Bmil  Heller, 
Clerk  of  the  Dlatrlct  Court."  It  win  be  ob- 
served that  the  certificate  makes  no  refers 
ence  to  tbe  motUn  for  the  new  trial,  but  par- 
tlcnlariy  enumerates  which  papers  contained 
in  th^  transcript  are  certified  to  be  true 
cofrtes  of  the  originals  on  file.  In  this  condl- 
tlOT  of  tbe  record,  we  are  unable  to  sa^  tbat 
the  alleged  motion  for  a  new  trial  Indnded 
In  tbe  transcr^t  is  a  ovy  of  the  <me  passed 
upon  by  the  district  court.  Tlierefore  It  can- 
not be  considered  by  us.  Haggerty  v.  Walk- 
er, 21  Neb.  696,  33  N.  W.  244;  Ghamberialn 
V.  Brows,  26  Neb.  484,  41  N.  W.  284;  Bur- 
liDgim  V.  Badera,  47  Neb.  — »  68  N.  W.  919. 
It  follows  that  neither  the  instructions  nor 
the  evidence  can  be  reviewed.  No  question 


which  has  been  segued  In  the  brief  ia  pre- 
sented by  the  lecOTd.  The  Judgmmt  la  af- 
firmed. Affirmed. 


ROMBEBO  V.  HEDIGEB. 

(Sopreme  Gonrt  of  NeteulEa.    Feb.  18, 1806.) 

Bill  or  Bxobftions— ADTHEMnOATioK— Auiair- 
MBSTs  or  Ebros. 

1.  In  the  absence  of  a  certificate  of  tbe  clerk 
of  tbe  district  conrt  aothentlcatiDg  tbe  bill  of  ex- 
options,  it  will  be  preeomed  tbat  every  essential 
svermeat  in  the  petition,  not  nentlved  by  the 
verdict,  waa  proven,  and  that  tbe  uistmctloiis  >e- 
fosed  were  properly  denied. 

2.  Instructions  not  excepted  to  wlien  given 
cannot  be  reviewed  In  the  appellate  court. 

3.  The  fifth  paragraph  of  the  ooort's  charge 
to  the  jury  not  considered,  becnuse  the  giving  was 
not  properly  asaiKaed  for  error,  In  either  the  mo- 
tioD  tor  a  new  tnsl  <x  petition  in  error. 

(SyilabOB  by  the  Court.) 

Error  to  district  court,  Cuming  county; 
Norrls,  Judge. 

Action  by  Rudolph  Hedlger  against  John 
Romberg.  There  was  a  judgment  for  plain- 
tiff, and  defendant  brings  error.  Affirmed. 

M.  McLaugllh  and  J.  G.  Crawford,  for 
plaintiff  in  error.  T.  M.  Franse  and  Uriah 
Bruner,  for  defendant  In  error. 

NOBVAL,  J.  Rudolph  Hedlger  sued  John 
Romberg,  in  tbe  court  below,  to  recover 
damages  allied  to  have  been  anstalned  by 
reason  of  bis  having  been  ejected  from  a 
certain  farm  in  Cuming  county  at  the  In- 
stance of  the  defendant,  under  a  writ  of 
restitution  on  a  jjudgment  In  an  acti<Hi  of 
forcible  detaliwr,  wherein  Bomberg  was 
plalnUft  and  Hedlger  waa  defendant;  after  an 
appeal  undertalting  bad  been  filed  by  aald 
Hedlger.  and  after  the  Juatice  before  whom 
Bald  cause  was  tried  had  recalled  said  writ 
of  restitution.  To  the  petition  In  the  case 
before  na  tbe  defendant  anawered,  admitting 
certain  averments  therein,  and  denying  oth- 
ers. Upon  the  trial,  plaintiff  recovered  judg- 
ment, and  tbe  defendant  brings  the  cause  to 
this  conrt  on  error. 

It  is  argued  tliat  there  la  an  entire  failore 
of  proof  to  austaln  the  all^titm  In  the  peti- 
tion that  the  dtfendant  leased  to  the  plain- 
tiff the  premises  from  wblcb  he  waa  evicted. 
Whether  this  la  true  or  not  we  are  unable  to 
determine,  since  there  la  no  certlflcate  of  the 
district  court  authenticating  the  bill  of  ex- 
ceptiona  Bombetg  v.  Foicken,  47  Neb;  — , 
66  N.  W.  282. 

Complaint  l8  made  In  the  brief  of  tbe  re- 
fusal of  tbe  conrt  to  give  the  following  In- 
structions, requested  by  tbe  plaintiff  In  er- 
ror: You  are  Inatmcted  that  the  plain- 
tiff has  not  shown  any  right  of  property  or 
right  of  posaeaalon  In  tbe  premises  described 
in  the  petition,  and  you  will  therefore  find 
for  tbe  defra^uit.  *  *  *  (4)  You  are  In- 
structed that  the  plaintiff  has  not  shown 
tbat  he  bad  leased  the  premises  for  the  year 
commencing  March  1,  1800,  nor  that  he  bad 
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paid  anrtbing  for  the  nse  of  said  premises. 
Hence,  he  caoaot  recover  the  ralue  of  the 
use  of  said  premlseB.  (5)  Under  the  evidence 
and  the  law  In  this  cftae,  the  plaintiff  la  not 
entitled  to  recover  more  than  nominal  dam- 
ages." These  requests  to  charge  can  only 
be  considered  In  connection  with  the  evi- 
dence adduced  on  the  trial.  The  testimony 
not  being  properly  before  ns,  we  are  unable 
to  determine  whether  the  trial  court  erred  in 
refusing  to  give  the  above  Instructlona.  Wil- 
lis T.  State,  27  Neb.  98,  42  N.  W.  920.  Er- 
ror must  affirmatively  appear.  It  Is  never 
presumed.  We  must  Indulge  the  presump- 
tion that  there  was  evidence  before  the  jury 
which  made  the  defendant's  inatructlonB  in- 
applicable. 

Objection  Is  made  In  the  brief  to  the  fifth 
paragraph  of  the  court's  charge  to  the  Jury, 
on  the  ground  that  it  Incorrectly  states  the 
measure  of  damages.  The  assignment  relat- 
ing thereto  in  the  petition  In  error  and  In  the 
motion  for  a  new  trial  Is  in  the  following 
language:  "The  court  erred  in  giving  the 
first,  second,  third,  fourth,  fifth,  sixth,  and 
seventh  instructions  given  by  the  court  on 
Its  own  motion."  The  first  two  Instructions, 
given  briefly,  yet  accurately  state  the  issue 
in  the  case.  They  are  free  from  errors. 
The  fourth  instruction  correctly  stated  the 
rule  as  to  the  burden  of  proof,  and  counsel 
has  not  snggested  that  It  Is  erroneous.  No 
exceptions  were  taken  In  the  court  below  to 
the  giving  of  the  sixth  and  seventh  instruc- 
tions. Hence,  they  are  not  reviewable.  The 
assignment  of  error  above  quoted,  not  being 
well  taicen  as  to  all  the  Instructions  mention- 
ed therein,  it,  under  the  familiar  rule,  must 
be  overruled,  without  considering  the  In- 
struction of  which  complaint  is  speclflcally 
made  In  the  brief. 

It  Is  true  there  is  another  assignment  In 
the  motion  for  a  new  trial  and  petition  In  er- 
ror, based  upon  the  fifth  Instruction;  but  It 
presents  alone  the  question  of  Its  intelligibil- 
ity. The  language  In  which  the  Instruction 
is  couched  is  plain,  and  Its  meaning  easily 
comprehended.  If  the  learned  counsel  for 
plaintiff  In  error  regarded  the  Instruction  as 
onbitelllglble,  they  have  been  very  remiss  in 
not  pointing  out  to  us  wherein  It  Is  so.  The 
conclusions  reached  lead  to  an  affirmance 
of  the  judgment.  Affirmed. 


LUNDGREN  v.  CRUM. 
(Supreme  Court  of  Nebraska.    Feb.  18,  1896.) 

CODHTS — J  [TaiSDIOTIO !( — TrBSPASS— PlKA  DI  HO. 

1.  An  acdoD  of  trespaia  was  begtin  in  the 
county  court  Aft^  issaes  joined  thm,  a  stipo- 
lation  was  entered  into  transferring  the  case  to 
the  district  "court.  The  pleadings  were  then  re- 
filed  in  tbe  district  coart.  and  a  trial  waa  there 
had.  It  turned  onl  that  the  vital  issue  coDCfrn(><] 
the  title  and  boundaries  of  land.  Beld.  that  the 
stipolation  was  eqnlvalent  to  one  dismissing  the 
esse  in  the  county  court  and  recommencing  ft  In 
the  district  court  viOt  appearance  of  parties, 


that  the  district  coart  had  jurisdiction,  although 
the  coan^  court  mifjht  iM^ 

2.  A  petition  charging  an  unlawful  entry  and 
damage  to  plaintiCTs  land  states  a  cause  of  action 
for  trespass,  althotigh  it  prays  tr^Ie  damaces, 
and  does  not  charge  that  tbe  trespass  was  wUlful, 
as  required  hy  Oode,  |  636(  as  a  basis  for  ttrtile 
damages. 

3.  Where  Uie  eridenee  la  conflicting,  tills  euun 
will  not  disturb  the  ver^ct  as  unsupported  by  tbe 

evidence. 
(Syllabus  by  the  Coart.) 

Error  to  district  court,  Antelope  county; 
Bartow,  Judge. 

Trespass  by  James  Crum  against  J.  A. 
Lundgren.  There  was  a  judgment  tor  plain- 
tiff, and  defendant  brings  error.  Afltoned. 

O.  F.  Bayba  and  R.  B.  Dickson,  for  plain- 
tiff In  error.  W.  H.  Holmes  and  N.  D.  Jack- 
son, for  defendant  In  error. 

IRVINE,  O.  Crum  was  the  owner  of  that 
part  of  tbe  N.  W.  %  of  section  10,  township 
25,  range  7  W.,  In  Antelope  county,  lying 
south  of  tbe  Elkhom  river,  as  the  course  of 
that  river  lay  In  1883;  and  Lundgren  waa  the- 
owner  of  that  portion  of  the  quarter  aectlOD 
lying  north  of  the  river.  Lundgren  brought 
an  action  in  the  county  court,  charging  that 
Oram  had  unlawfully  entered  upon  his  land, 
and  cut  and  removed  timber  to  the  value 
of  |00.  Crura  filed  an  answer,  which  was  In 
effect  a  denial  of  any  entry  npon  or  cutting 
of  timber  from  tbe  lands  of  Lundgren. 
Thereupon  a  stipulation  was  entered  Into  that 
the  cause  should  be  transferred  to  the  dis- 
trict court,  and  there  stand  for  trial  as 
though  originally  commenced  In  that  court, 
waiving  all  questions  of  jurisdiction,  and 
agreeing  that  the  costs  should  follow  the 
result  of  the  suit  A  transcript  was  filed  In 
the  district  court,  and  thereafter  tbe  orig- 
inal pleadings  were  reflled,  which  was  fol- 
lowed by  an  amended  petition  filed  by  Lund- 
gren. There  was  a  verdict  and  judgment  for 
tbe  plaintiff  for  three  dollars,  and  the  de- 
fendant prosecutes  error.  The  Issue  between 
the  parties  was  the  boundary  between  their 
lands,  the  timber  having  been  cut  on  a  tract 
which  each  claimed;  the  plaintiff  claiming 
that  at  the  time  of  his  grant  this  tract  lay 
south  of  the  Elkhora  river,  but,  by  avulsion 
In  1888,  the  stream  formed  a  new  channel, 
whereby  tbe  land  In  dispute  was  cast  to 
Its  north.  This  was  the  Issue  tried. 

It  Is  first  Insisted  by  the  plaintiff  In  error 
that,  the  action  having  been  begun  In  the 
county  court,  and  that  court  being  with- 
out jurisdiction  In  matters  wherein  the  title 
or  boundaries  of  land  may  be  in  dispute 
(Comp.  8L  c.  20,  S  2>,  the  district  court  ac- 
quired no  jurisdiction  of  the  subject-matter. 
This  contention  is  baaed  on  the  doctrine  that, 
where  tbe  court  In  which  an  action  orig- 
inates Is  without  jurisdiction  of  the  subject- 
matter,  an  appellate  court  acquires  no  juris- 
diction on  appeal,  although  It  might  have 
had  jurisdiction  of  an  original  action  for 
the  same  purpose.  But  this  contention  Ig- 
Dorea  the  fact  that  this  case  did  not  go  to 
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the  di^ct  court,  by  appeal  or  otherwise,  bj 
course  of  law.  It  went  there,  before  trial 
In  the  county  court,  by  stipulation  of  the 
parties.  The  stipulation  had  the  same  effect 
as  If  it  had  been  for  the  dismissal  of  the 
case  In  the  county  court,  and  Its  recom- 
m  en  cement  In  the  district  court,  with  the 
entry  of  appearance  by  the  defendant  The 
parties  filed  their  pleadings  in  the  district 
court,  and  proceeded  to  trial.  The  district 
court  had  Jurisdiction  of  such  actions,  and 
as  It  was  prosecuted  there  as  an  original  ac- 
tion, and  not  for  the  purpose  of  rertewing 
any  judgment  or  order  of  the  county  court, 
the  original  want  of  jurisdiction  in  the  coonr 
ty  court  was  immaterial 

It  Is  next  argued  that  the  amended  peti- 
tion does  not  state  a  cause  of  action.  This 
petition  alleges  that  the  plaintiff  was  the 
owner  of  the  land  described,  and  In  posses- 
sion thereof;  that  the  defendant,  in  the 
summer  of  1SS8,  and  at  various  times  there- 
after, wrongfully,  and  without  consent  of  ,tlie 
plaintiff,  entered  ui>on  said  premises,  and 
cut  and  removed  timber  therefrom  to  the 
-ralue  of  whereby  the  defendant  became 
liable  to  pay  the  plaintifr  the  sum  of  (90; 
and  the  prayer  is  for  judgment  for  (90.  The 
objection  urged  to  the  petition  is  that  it  falls 
to  state  a  cause  of  action  under  section  636 
of  the  Code  of  Civil  Procedure,  whereby, 
tor  willful  trespass,  etc..  the  trespasser  la 
rendered  liable  for  treble  damages.  It  is 
stated  that  the  petition  is  defective  In  not 
dialling  that  the  trespass  was  willful.  No 
exceptions  were  taken  to  the  instructions 
submitting  the  case  to  the  jury  under  this 
statute;  and  the  objection  that  the  petition 
does  not  state  a  cause  of  action  does  not 
reach  the  point  The  petition  certahily  states 
a  cause  of  action  for  trespass.  Independent 
of  tbe  statute,  and  the  prayer  for  treble 
damages  does  not  vitiate  it 

Finally,  It  is  c<mtended  that  the  verdict  is 
not  sustained  by  the  evidence;  but  the  very 
candid  brief  of  the  plaintiff  in  error  dis- 
closes that  on  tbe  controverted  issue  the 
evldrace  was  conflicting.  As  has  been  re- 
peatedly held.  It  is  not  the  province  of  this 
court,  in  the  exercise  of  its  appellate  juris- 
diction, to  weigh  confllctiug  testimony.  Judg- 
ment affirmed. 


8HARPLESS  v.  GIFFBN. 
(Supreme  Court  of  N^raika.    Feb.  18,  1896.) 
Actios  on  Note— Pleading— Di8mib8ai„ 

1.  Want  of  coQsiileratioD  in  an  action  on  a 
promissory  note  is  new  matter,  which  muat  be 
specially  pleaded,  and  is  not  available  as  a  de- 
fease under  a  general  denial. 

2.  The  plaintiff  may.  as  a  matter  of  rii^ht, 
nilder  sectkoi  430  of  tlie  Code  of  Civil  Procedure, 
dismiss  Us  aetitm  witbont  prejudice  at  ai^  time 
before  its  final  satonlssion  to  the  court  or  jury. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Lancaster  county; 
Tnttle.  Judge. 
Action  by  David  T.  Sharpless  against  H. 


B.  Olffen  on  a  note.  Tbere  was  a  Judg* 
meat  tor  dafendaiit,  and  plaintiff  brings  ev- 
rcNT.  Reversed. 

Harwood,  Ames  &  Pettis,  for  plaintiff  In 
error.  Atkinson  &  Doty,  for  defendant  in 
error. 

POST,  C.  J.  This  cause  originated  ttefore 
a  justice  of  the  peace  for  Lancaster  county, 
from  whence  It  was  taken  by  appeal  to  the 
district  court  for  said  county,  and  where 
a  trial  was  bad  to  tbe  court,  a  Jury  being 
waived,  resulting  in  judgment  for  the  de- 
fendant thertin,  which  it  Is  sought  to  re- 
verse by  means  of  this  proceeding.  The 
cause  of  action  alleged  in  the  petition  below 
Is  a  note  for  (144.80,  bearing  date  of  May 
14,  1881,  payable  on  demand  to  S.  E.  Sharp- 
less,  and  iB  due  form  assigned  to  tbe  plain- 
tiff. The  answer  Is  a  general  denial.  The 
defendant  was,  by  the  district  court,  per- 
mitted, over  the  objection  of  the  plaintiff, 
to  introduce  evidence  tending  to  prove  a 
want  of  consideration  for  the  note  sued 
on,  and  which  ruling  is  now  relied  upon  for 
a  reversal  of  the  judgment  In  admitting 
the  evidence  complained  of  the  district 
court  erred.  Tbe  general  denial  put  in  is- 
sue the  execution  of  the  note  only.  Want 
of  consideration  Is  new  matter  within  the 
meaning  of  the  Code,  whlcli,  to  be  available 
as  a  defense,  must  be  specially  pleaded. 
Railroad  Co.  v.  Washburn,  6  Neb.  117; 
Jones  V.  Seward  Co.  10  Keb.  1S4,  4  N.  W. 
946;  Mordhorst  v.  Telephone  Co.,  28  Neb. 
610,  44  N.  W.  469;  Cady  v.  Bank,  46  Neb. 
756,  65  N.  W.  906.  It  is  clear  from  an 
inspectlMi  of  the  record  that  the  finding  of 
the  district  court  rests  upon  the  allied 
want  of  consideration.  The  case  is  not, 
therefore,  within  the  exception  recognized 
by  this  court  viz.  that  a  judgment  in  a 
case  tried  without  a  jury  will  not  be  dis- 
turbed on  account  of  the  admlssltm  of  im- 
material evidence  wh&i  there  Is  in  tlje  rec- 
ord sufficient  competent  evidence  to  sustain 
the  finding  complained  of. 

2.  On  the  production  of  the  evidence,  aud 
tiefore  tbe  final  submission  of  the  cause, 
the  plaintiff  asked  leave  to  disoiiss  his  ac- 
tion witliout  prejudice,  which  was  refused, 
and  which  is  also  assigned  as  error.  Sec- 
tion 430  of  the  Code  confers  upon  the  plain- 
tiff the  right  to  dismiss  his  action  without 
prejudice  at  any  time  before  its  final  sub- 
mission to  the  court  or  jury,  and  in  refus- 
ing the  request  in  this  instance  tbe  couri 
erred.  Smith  v.  Railroad  Co.,  15  Neb.  583, 
19  N.  W.  638,  and  Railroad  Co.  v.  Richard- 
son, 23  Neb.  118,  44  N.  W.  103,  cited  In  BUp- 
IK>rt  of  ruling  of  tbe  district  court,  are  not 
In  point  It  was  in  tbe  cases  cited  held 
that  there  was  sufficient  evidence  to  submit 
to  the  jury,  and  that  they  could  not  there- 
fore^  lie  dismissed  over  the  objection  of  the 
plaintiff.  The  Judgment  la  reversed,  and 
the  cause  remanded  fw  trial  de  nora  Si^ 
versed.  ^  i 
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WAKEFIELD  T.  OONNOR  et  al. 
(Sapremc  Court  of  Nebraska.    Feb.  18.  1896.) 

APPBAL— SUFPICIBSCT  OP  EviDBNOR. 

There  is  presented  in  this  case  only  a  guea- 
tlon  of  fact,  which  the  district  court  determined 
upon  conflicting  evidence.  Ita  judgment  is  there- 
fore affirmed. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Douglas  coun- 
ty; Hopewell,  Judge. 

Action  by  John  A.  Wakefield  against  Peter 
Connor  and  others.  Impleaded  with  Louis 
Schroeder.  From  tbe  decree  rendered. 
Scliroeder  appeals.  AfDrmed. 

EL  W.  Slmeral,  toe  appelant  Melkle  A 
Perley»  for  appellees. 

RYAN,  C  This  RCtlon  was  brou^t  by 
John  A.  Wakefield  In  the  district  court  of 
Douglas  county  on  March  24,  1880,  tor  the 
foreclosure  of  a  mechanic's  lien  on  lota  21, 
23,  25,  27,  and  29,  block  4,  In  CampbeU's  ad- 
dition to  the  dty  of  Omaha.  On  March  18, 
1892,  this  Hen  was  paid  by  a  party  repre- 
senting Mr.  Schroeder,  one  of  the  defend- 
ants. A  decree  was  entered  October  20, 
1892,  In  which  there  was  determined  In  fa- 
Tor  of  Bates,  Smith  &  Co.  against  Louis 
Schroeder  tbe  acAe  matter  of  controrersy  then 
In  Issue.  In  his  answer  to  the  petition  of 
John  A.  Wakefield,  and  by  way  of  an  af- 
firmatlTe  cause  ot  actitw  against  the  firm  ct 
Bates,  Smith  &  Co.,  bis  codefmdant  Louis 
Schroeder  alleged  that  prerlons  to  Decemb«r 
13,  1880,  he  had  heen  the  owner  of  the  lots 
against  which  the  mechanic's  Uen  was  claim- 
ed by  Wakefield;  that  about  Decemtwr  18, 
1880,  he  conveyed  said  reel  property  to  his 
codefendant  Michael  Donnelly  for  the  con- 
sideration of  $16,500;  that  at  the  time  said 
deed  was  executed  Bates,  Smith  A  Co.  ybt- 
bally  agreed  that,  in  consideration  of  said 
Schroeder  waiving  his  right  to  tbe  first  mort- 
gage, and  taking  a  second  nu»tgage  to  se- 
cure payment  of  the  above  fVi.SOO,  the  said 
firm  of  Bates,  Smith  ft  Co.  would  lend  said 
Donnelly  the  sum  of  $16,800  for  the  sole  and 
only  purpose  of  erecting  and  completing 
buildings  on  the  aforesaid  lots,  taking  to  se- 
cure payment  of  said  sum  of  $16,800  a  first 
mortgage  on  the  property,  tt  was  furtbw 
alleged  by  Louis  Schroeder  that  Bates,  Smith 
ft  C9o.  furth«-  covenanted  and  agreed  with 
him  to  hold  and  use  all  of  the  said  first  mort- 
gage loan  of  $16,S0O  In  making  payments  for 
the  weetion  of  said  buildings,  and  that  Bates, 
Smith  ft  Go.  covenanted  to  and  did  become 
trustees  of  that  fund  for  Bald  purpose,  the 
said  Donnelly  assenting  and  agreeing  there* 
to.  In  reliance  upon  said  covenants  and 
agreemmts  ot  said  Bates,  Smith  ft  Oo.  the 
said  Schroeder  averred  that  he  was  Induced 
to  and  did  accept  Donnelly's  secrad  mort- 
gage for  the  purchase  price  ot  tbe  lots  scdd 
to  him,  and  that,  notwithstanding  the  said 
covenants  and  agreements,  said  firm  Imd 
wrongfully  and  fraudulently  withheld  out  of 


the  said  $16,800  the  sum  of  $9,000,  and  had 
diverted  said  last-named  snm  to  Its  own  use. 
Lonls  Schroeder  further  alleged  that  on  May 
1,  1890,  the  contractor  who  had  undertaken 
for  Donnelly  tbe  erection  of  eight  buUdings 
on  the  above-described  lots  ceased  work  be- 
cause he  could  not  get  his  pay  from  Donnel- 
ly, who  was  utterly  Insolvent,  or  from  the 
finD  of  Bates,  Smith  ft  Co.;  and  that  said 
Schroeder,  to  preserve  bis  security,  and  save 
said  buildings  from  destructlcm,  was  com- 
pelled to  and  did,  at  bis  own  expense,  com- 
plete said  bnlldlngs;  that  In  completing  said 
buildings  he  had  paid  $7,632.75.  exduslve  of 
the  claim  of  Wakefield  (of  $1,792.57);  and 
that,  if  all  the  money  In  the  hands  of  Bates. 
Smith  ft  Go.  had  been  rightly  and  Justly  nsed 
In  the  ereetloa  of  said  buildings,  defendant 
Schroeder  would  not  have  been  compelled 
to  pay  said  sum,  or  any  other  amount,  for 
said  buildings  eonld  have  been  erected  and 
completed  for  said  snm  of  $16,800.  the 
amount  of  Bates,  Smith  ft  Co.'b  mortgage. 
It  was  further  averred  that  Bates,  Smith  ft 
Oa  had  transferred  the  aforesaid  first  mnl- 
gage  to  innocent  purchasers.  The  prayer  of* 
Louis  Schroeder  was  as  follows:  "Where- 
toro  defendant  iHnys  that  an  accounting  may 
be  had  <a  the  amount  of  money  paid  by  said 
Bates,  Smith  &  Co.  in  the  erectlcm  of  said 
buildings,  and  that  said  defendants  be  de- 
creed to  pay  to  said  Schroeder  so  much  of 
said  $16,800  as  was  In  fact  not  paid  out  in 
tbe  iminovement  of  said  property,  as  said 
Bates,  Smith  ft  Go.  agreed  to  do,  and  tor 
such  other  and  further  relief  as  In  equity 
and  Justice  he  may  be  entitled  to."  In  the 
re^y  of  Bates,  Smith  ft  Co.  there  was  a  de- 
nial that  such  firm  had  agreed  wltb  Schroe- 
der that  It  would  see  that  the  proceeds  of 
the  $16,800  loan  would  be  applied  to  the  pay- 
ment of  any  particular  class  of  Indebtedness 
of  Donnelly,  or  upon  the  cfuistnictlon  of  the 
building  to  be  erected;  and  there  was  a  fur- 
ther denial  that  any  snm  had  been  Improp- 
erly paid  or  withheld  by  said  firm.  The 
Judgment  of  the  district  court  was,  upon  con- 
flicting evidence,  favorable  to  Bates,  Smith 
&  Co.,  and,  as  there  Is  presented  no  other 
questim.  Its  Judgment  Is  afQrmed.  Affirmed. 


ESTABROOK  v.  STEVENSON  et  aL 
(Supreme  Gout  of  Nebraska.    Feb.  18,  1806.) 
Lbass— PaovisioH  vox  TKBunrATioa— Coksthuo* 

TIOK. 

In  a  lease  for  the  term  of  10  yean  it  was 
provided  that  the  lessor  might  terminate  the  lease 
at  the  end  of  5  years  by  givinK  60  days'  notice, 
and  paying  the  lessee  the  value  of  sudi  improve- 
ments as  meantime  such  lessee  should  tiave  placed 
upon  the  premises.  Before  the  lessor  had  the 
right  to  give  the  required  notice,  the  lessee  as- 
signed his  interest  in  tbe  lease  to  anotli«'  party, 
^•ho  in  turn  made  still  another  assignment  of  such 
interest.  Held  that,  nj»n  giving  notice  as  re- 
^uir«dt  lessor  was  not  Ixmnd  to  pay  to  tbe 
}*^gee  the  value  of  the  aforesaid  improvements  as 
1^  indispensable  condition  precedent  to  his  right 
terminate  tbe  lease,  bnt  that,  having  tendered 
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In  a  court  of  cgnltr  pHSUBt  for  Ifae  improre- 
menta  to  whomioerer  HKHild  b«  fotmd  entitled 
thereto  in  Buch  amount  as  apon  an  accounting 
should  be  found  due,  tbe  court  bad  jurisdiction  to 
declare  the  lease  to  have  been  terminated  at  the 
And  of  fire  years  of  iti  niatence,  and  grant  foil 
relief  between  flu  parties  UtiganL 
(Sjllabns  br  the  Court) 

Appeal  frmn  district  court.  Douglas  county; 
I>oanei,  Judge. 

Action  by  Exi>erlence  Eatabrook,  for  whom 
on  bis  death  was  substituted  Caroline  A. 
BBtabtook,  executrix,  against  Samnd  J. 
SterenacHi  and  another.  From  a  judgment 
for  plaintiff,  defoidants  appeal.  Affirmed. 

A.  C.  Wakeler,  for  appellants.  Bstabrook 
A  Davis,  for  appellee. 

RYAN,  C.  On  May  1,  1884,  Bxperlence  Bs- 
ta brook  entered  into  a  written  contract  with 
Samuel  6.  Stevenson,  by  the  terms  of  which 
Mr.  Estabrook  leased  to  Mr.  Stevenson  the 
south  44  feet  of  lot  1  in  block  43  In  the  city 
of  Omaha  for  the  term  of  10  years.  Imme- 
diately following  the  description  of  the  term 
lO  years,  there  was  this  language:  "Provid- 
ed, that  said  Estabrook  shall  have  the  priv- 
ilege of  terminating  said  le&se  at  the  end  of 
five  (5)  years  by  giving  sixty  (00)  days'  no- 
tice in  writing  to  said  Stevenson  of  his  In- 
tention so  to  do,  and  by  paying  said  Steven- 
son the  value  of  his  Improvements,  to  be  de- 
termined by  arbitrators,  one  to  l>e  chosen 
by  each  of  the  parties  hereto,  and  they  to 
cboose  a  third  In  the  event  of  disagreement." 
On  January  30,  1888,  Mr.  Estabrook  caused 
to  be  served  upon  Samuel  O.  Stevenson  the 
following  notice;  "To  Samuel  G.  Stevenson, 
Omaha,  Nebr.— Sir:  In  pursuance  of  the 
terms  of  your  lease  made  tbe  first  day  of 
May,  1884,  I  hereby  notify  you  of  my  elec- 
tion to  declare  said  lease  at  an  end  on  the 
first  day  of  May,  A.  D.  1880,  and  that  I  will 
pay  you  at  that  time  the  value  of  your  Im- 
provements; such  value  to  be  determined  by 
arbitration,  as  provided  In  said  lease.  I  here- 
by nominate  as  the  arbitrator  to  act  in  my  be- 
balf,  Mr.  James  H.  Baldwin,  of  Omaha,  who 
will  be  ready  to  meet  and  arrange  with  such 
arbitrator  as  you  may  select  at  such  time  and 
place  as  you  may  indicate,  and  who  will  be 
present  on  the  ground  on  said  first  day  of 
May,  18S9.  You  are  further  notified  that  the 
v;roiind  covered  by  said  lease,  and  to  which 
this  notice  applies.  Is  south  forty-four  (44) 
feet  of  lot  one  (1),  block  forty-three  (43),  In 
said  city  of  Omaha,  Douglas  county,  Nebras- 
fea.  Dated  at  Omaha,  Neb.,  January  30th, 
1889.  E.  Estabrook."  Before  May  1.  18S9, 
Samuel  6.  Stevenson  selected  an  arbitrator, 
— one  John  H.  Harte,— who,  with  James  H. 
Baldwin,  above  named  by  Mr.  Estabrook,  on 
tbe  date  therein  indicated  drew  up  and 
Bigned  the  following  document:  "May  first, 
1889.  Messrs.  E.  Estabrook  and  S.  O.  Ste- 
venson. City:  We,  James  H.  Baldwin  and 
John  H.  Harte,  have  examined  buildings  Nos. 
414  and  416  North  16th  street,  city  of  Oma- 
ba,  and  appraise  them  at  thirty-one  hundred 


and  00/100  dollars  (f3,100.00).  James  H. 
Baldwin.  John  H.  Harte."  Mr.  Baldwin, 
on  the  day  following,  met  Mr.  Estabrook, 
who  had  meantime  heard  of  the  amount 
agreed  upon,  and  by  the  manifested  dissat- 
isfaction with  the  amount  fixed  was  pre- 
vented from  giving  him  a  copy  of  the  above 
award.  On  the  26th  day  of  September,  1S8&, 
Samuel  O.,  and  his  wife,  Mary  E.,  Steven- 
son signed,  acknowledged,  and  delivered  to 
Lonia  Bradford  a  written  assignment  of  the 
above-mentlcned  lease.  Thia  assignment  was 
filed  for  record  in  the  office  of  the  county 
clerk  of  Douglas  county  October  1,  1885,  and 
was  recorded  in  Book  61  of  Deeds.  On  July 
8,  1886,  Louis  Bradford,  by  an  Indorsement 
upon  the  written  assignmentto  himself ,  trana- 
ferred  said  assignment  to  Mary  B.  Steven- 
son, and  at  the  same  time  executed  to  her 
an  unacknowledged  quitclaim  conveyance  of 
his  interest  In  the  parcel  of  land  described 
In  the  lease.  Neither  of  these  was  recorded, 
and  it  was  shown  by  the  testimony  of  Sam- 
uel 6.  Stevenson  ttiat  he  never  Informed  Mr. 
Estabrook  that  such  transfers  had  been 
made.  At  the  time  the  award  was  made  In 
favor  of  Samuel  O.  Stevenson  he  ttad,  there- 
fore, no  beneficial  Interest  whatever  in  tbe 
lease  to  whicb  originally  he  Iiad  been  a  par- 
ty. If  Mr.  Estabrook  had  paid  to  Mr.  Steven- 
sou  the  amount  of  the  award  made  in  bis 
favor  of  $3,100,  he  could  have  protected  him- 
self against  being  compelled  to  pay  Mrs. 
Stevenson  only  by  proving  that  In  some  way 
she  was  represented  by  her  husband  in  re- 
ceiving the  payment  which  he  did  receive, 
or  by  showing  tliat  he  was  entitled  to  credit 
against  her  by  reason  of  the  want  of  notice 
of  her  interest  as  assignee  of  the  lease.  This, 
Mr,  Stevenson,  after  he  had  parted  with  all 
his  rights  in  tbe  lease,  was  certainly  not  In 
a  position  to  insist  upon.  On  the  9th  day 
of  May,  1889,  Experience  Estabrook  filed  In 
the  office  of  the  clerk  of  tbe  district  court 
of  Douglas  county  his  petition,  wherein  Sam- 
uel O.  Stevrascm  and  Mary  Stevenson  were 
named  as  defendants.  In  this  petition  he 
copied  the  aforesaid  lease,  and  the  notice  to 
terminate  the  same,  aud,  baring  set  out 
the  award,  and  alleged  Its  Invalidity  for  want 
of  precedent  notice,  he  alleged  that  Samuel 
G.  Stevenson  was  not  tbe  owner  of  this 
lease,  and  that  be  bad  been  unable  to  discover 
who  was  Its  owner.  In  this  connection  the 
plaintiff  alleged  that  be  bad  always  been 
willing  to  pay  for  the  Improvements  the 
actual  value  thereof  to  whomsoever  was 
entitled  to  receive  such  payment,  and  offered 
to  give  such  bond  as  tbe  court  should  re- 
quire for  the  payment  of  any  amount  found 
due  upon  an  investigation  bad  between  him- 
self and  such  party  as  was  the  holder  of 
the  lease  In  question.  It  la  insisted  by  ap- 
pellants tbat  by  the  terms  of  tbe  lease  not 
only  was  tbere  GO  days'  notice  required,  but 
there  should  have  been  payment  of  the 
award  of  $3,100  to  Samuel  G.  Stevenson,  to 
terminate  tbe  lease  according  to  Its  >  terms. 
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It  Is  trne  that  the  condition  precedent  seems 
to  have  been  nominated  In  tbe  lease,  but 
the  manifest  injustice  of  requiring  parment 
to  be  made  to  one  wbo,  by  his  own  assign- 
ment, had  constituted  himself  a  stranger  to 
tbe  lease,  requires  no  argument  to  demon- 
strate. Samuel  G.  Stevenson  has  no  right  to 
complain  of  nonpayment  to  himself  under 
these  circumstances,  and  It  requires  no  Por^ 
tla's  spedaUy  borrowed  learning  to  point  out 
that  the  technical  construction  which  re- 
quires payment  to  Samuel  G.  Stevenson  for- 
bids that  this  condition  for  a  forfeiture 
should  be  extended  to  any  one  ^se.  The 
lease  itself,  while  It  provided  that  payment 
for  the  improvem^ts  should  be  made  to  S. 
G.  Stevenson,  recited  that  Its  covenants  and 
agreements  should  be  succeeded  to  and  be 
binding  upon  the  respective  helra,  executors, 
admlniBtrat(n%  and  assigns  of  the  parties 
thereto.  There  was,  therefore,  open  to  Mr. 
Bstabrook  but  caie  safe  course,  and  that  was 
to  Implead  as  defendants  In  a  court  ot  eq- 
uity such  parties  as  he  knew  claimed  an  in- 
terest in  the  lease;  and,  having  tendered 
the  performance  of  his  part  of  the  contract 
In  favor  of  whomsoever  was  thereto  entitled, 
pray  that  the  lea6e  should  be  adjudged  to 
have  been  terminated  by  his  performance  of 
all  that  it  was  possible  to  him  to  perform. 
The  Jurisdiction  of  a  court  of  equity  having 
been  invoked,  such  a  court  properly  pro- 
ceeded to  the  enforcement  of  cmnplete  Jus- 
tice between  all  parties  concerned  with  re- 
spect to  the  subject-matter  involved  upon  Is- 
sues duly  Joined  and  presented  for  deter- 
mination. As  was  to  be  expected  in  mak- 
ing an  accounting,  on  the  one  hand  as  to 
the  value  of  improvements,  and  on  tbe  other 
as  to  the  liabilities  for  rents  of  the  prem- 
ises involved  in  this  litigation,  the  witnesses 
differed  greatly,  but  they  came  as  near  agree- 
ing in  their  estimates  as  witnesses  ordinarily 
do  under  like  circumstances.  The  court  veiy 
properly  treated  the  lease  as  having  been 
terminated  on  May  1,  1S89,  and  upon  con- 
flicting evidence  made  an  accounting  of  tbe 
liabilities  of  each  of  the  litigants,  which 
seems  to  us  to  have  been  fully  warranted  by 
the  evidence,  which  we  need  not  review. 
The  Judgment  of  the  district  court  Is  affirm- 
ed. Affirmed. 

IRVINB,  G..  not  slttlnff. 


BURLINGIU  T.  BADER. 
(Supreme  Court  of  Nebraska.   Feb.  18,  1896.) 
Afpeai.^ — Record — Aijthbitt]ca.tiok. 
Where  there  Is  no  error  aafficiently  assign- 
ed in  the  i»etition  in  error  to  challenge  the  atten- 
tion of  the  Bupreme  court,  except  such  as  are 
claimed  to  have  arisen  upon  the  alleced  giving 
or  refusal  to  give  instructions,  an  entire  failure  to 
nntbonticnte  these  alleged  instructions  precludes 
the  consideration  of  aseigmnents  of  error  witb  le- 
^KM:t  thereto. 
(Syllabos  br  the  Court) 


On  r^earing.  Affirmed. 
For  former  opinion,  see  68  N.  W.  910,  45 
Neb.  678. 

RTAN,  0.  There  Is  contained  a  clear 
statement  of  the  Issues  and  facts  herein  in- 
volved in  a  former  opinion  in  this  case,  re- 
ported in  49  Neb.,  on  page  673  et  seq.,  and 
63  N.  W.  919.  After  the  above  opinion  had 
been  filed,  there  was  granted  a  rehearing, 
upon  which  errors  alleged  have  again  been 
argued  and  submitted  for  consideration. 

The  assignments  in  the  petition  In  error 
that  "tbe  court  erred  In  admitting  evidence 
over  the  objection  of  the  plaintif^  in  error," 
and  that  "there  was  error  In  excluding  evi- 
dence offered  by  the  plaintiff  In  error,  to 
which  ruling  exception  was  duly  taken,"  are 
too  indefinite  to  receive  attention.  This  Is 
also  true  of  tbe  assignment  that  the  court 
erred  In  overruling  the  motion  for  a  new 
trial.  There  was  sufficient  evidence  to  sus- 
taUi  the  verdict  of  the  jury,  and,  as  no  good 
purpose  could  be  subserved  by  rehearsing  It, 
the  general  concluaUm  stated  mnat  answer 
every  purpose. 

No  question  aside  from  the  above  Is  pre- 
sented by  this  petition  In  error,  except  such 
as  are  urged  with  reference  to  tbe  alleged 
giving,  or  refusal  to  give,  instructions.  The 
authentication  which  follows  tbe  record  is 
as  follows:  "I,  George  A.  Merriam,  clerk  of 
the  district  court  in  and  for  said  county,  do 
hereby  certify  that  tbe  above  and  foregoing 
contains  and  Is  a  true  and  perfect  copy  of 
all  the  pleadings  on  file  and  used  in  said  en- 
titled cause,  and  also  of  all  the  orders  of  the 
court  entered  of  record  In  said  case,  as  the 
same  appears  of  record  and  on  file  In  the 
clerk's  office  of  said  court,  and  that  the  at- 
tached bill  of  exceptions  Is  the  original  bill 
of  exceptions  as  settled  In  the  case.  In  wit- 
ness whereof,"  etc.  In  this  certificate  there 
is  no  reference  to  instructions  either  given  or 
refused,  and  the  assignments  pertaining  to 
instructions  of  either  class  must  therefore 
be  ignored.  The  judgment  of  the  district 
court  Is  affirmed.  Affirmed. 


ISSITT  V.  DEWET  et  aL 
(Supreme  Court  of  Nebraska.    Feb.  18,  1806.) 
DSBD— CO:(STKUCTIVB  Dblivest. 

1.  Where  a  mother  executes  a  deed  to  her 
son,  and  voluntarily  places  the  same  upoD  record 
for  the  purpose  and  with  tbe  intent  of  passing  title 
to  the  grantee,  actual  manual  driivery  and  formal 
acceptance  are  not  eHential  to  the  validity  of  the 
conveyance. 

2.  Evidence  held  to  support  the  findings  and 
decree. 

tSyliahus  by  the  Court.) 

Appeal  from  district  court;  Gage  county; 
jMjah,  Judge. 

jetton  by  Margaret  A.  Issitt  against  Wll- 
^Ui  U  Dewey  and  another.    From  the  do- 
rendered,  plaintiff  appeals.  Affirmed. 
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Hugh  J.  Doblw,  fw  a]»peUant  'Qriggs, 
Blnsker  A  Bibb,  for  agrees. 

NOUVAL,  J.  This  lawBult  Is  over  a  houee 
Md  lot  situate  In  tlie  city  of  Beatrice,  wblch 
plaintiff  coaveyed  to  h&r  son  W.  L.  Dewey, 
one  of  tbe  d^eadanta,  and  wblcb  coaveyance 
IdalDtlff  seeks  by  tbis  proceeding  to  have 
<;aiice]ed,  and  the  title  to  tbe  property  quiet- 
ed and  confirmed  In  herself.  Tbe  trial  court, 
by  Its  decree,  awarded  the  premises  In  dis- 
pute to  the  son,  subject  to  a  life  estate,  which 
was  ^ven  the  plaintiff.  The  undisputed  evi- 
dence sbows  that  on  tbe  26tb  day  of  Septem- 
ber, 1SS7,  the  plaintiff,  by  deed  of  general 
warranty,  conveyed  tbe  property  In  litigation 
to  defendant  W.  L.  Dewey;  that  one  of  the 
purposes  of  tbe  plaintiff  in  placing  tbe  title 
in  tbe  name  of  her  son  was  to  prevent  her 
husband,  who  was  living  apart  from  her, 
frMn  having  any  latcovBt  In  tbe  property  in 
the  eroit  be  should  survive  her. 

It  Is  Insisted  that  no  consideration  Is  shown 
for  tbe  deed.  Mr.  Dewey  swears  that  he  paid 
plaintiff  910  In  cash,  and  agreed  to  pay  fu- 
ture taxes  and  insurance  on  tbe  property, 
whicb  be  has  so  far  done;  and,  further,  that 
lio  Iiaa  contributed  money  to  plalntUt's  main- 
tcnnnce  and  support  While  [jlalntiff  explic- 
itly denies  tbe  cash  payment  of  (10  and  the 
flirreement  to  pay  future  taxes  and  insurance, 
yet  it  cannot  be  said  that  there  Is  an  entire 
lack  of  proof  to  establish  a  good  and  valuable 
considHatton  for  tbe  ctmveyance.  Whether 
ft  was  adequate  or  commensurate  to  the 
value  of  tbe  property  Is  Immaterial,  as  there 
l9  no  charge  or  proof  of  fraud  or  undue  In- 
fluence in  the  case. 

It  is  further  aivued  that  the  deed  was 
never  formally  delivered  by  tbe  plaintiff  to 
tbe  grantee.  np<Mi  this  branch  of  the  case 
there  Is  a  conflict  In  the  proof  adduced  on 
the  trial.  It  Is,  however,  established,  without 
dispute,  that  plaintltr  voluntarily  filed  the 
deed  for  record,  for  the  purpose  and  with  the 
intent  of  passing  title  to  the  grantee.  Ac- 
tual roannal  delivery  and  formal  acceptance 
Were  therefore  net  necessary  to  make  the 
conveyance  effectual.  Glaze  v.  Insurance  Co., 
ST  Mich.  »49,  40  N.  W.  505;  Cecil  v.  Beaver, 
28  Iowa,  246;  Palmer  v.  Palmer,  62  Iowa. 
204.  17  N.  W.  46S;  Compton  v.  White,  86 
Midi.  33,  48  N.  W.  635;  Bowman  v.  Griffith, 
i"-  Neb.  361,  53  N.  W.  140. 

Krom  a  careful  consideration  of  the  evi- 
dence in  the  cause,  we  are  led  to  the  conclu- 
sion that  ft  la  sulUcient  to  sustain  the  de- 
cree, and  that  the  all^ta  et  probata  agree. 
Affirmed. 


HONBLL  V.  IRGT  et  al. 
(Supreme  Court  of  Nebraska.    Feb.  18,  1896.) 
Tax  Sals— FKiscaiPTioN  or  Validitt. 
Where  the  plaintiff's  right  to  have  enjoin- 
ed the  totmance  of  n  freasnrer's  deed  depends  up- 
oe  hn  affirmatively  ahowinr  tiiat  tbe  sale  pur- 
•aaat  to  wbkb  Hodi  deed  k  to  b«  isBoed  was 
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made  in  violation  of  an  InJ  unction  prohibiting  it, 
there  must,  to  mtitle  to  the  relief  prayed,  be  evi- 
dence of  the  very  essential  fact  that,  at  tbe  time 
of  the  tax  sale,  such  decree  was  In  existence. 
(Syllabus  1^^  tbe  Court.) 

Appeal  from  district  court,  Douglas  county; 
Hopewell,  Judge. 

Action  by  Luclnda  Monell  against  H.  B. 
Irey,  county  treasurer,  and  others,  for  lujuuc- 
tlon.  From  a  judgment  for  plaintiff,  defend- 
ants appeal.  Reversed. 

Balliet  &  Points,  for  appellants.  Lake. 
Hamilton  &  Maxwell,  tor  appellee. 

RYAN,  C.  Luclnda  Monell,  the  appellee, 
brought  this  action  In  tbe  district  court  of 
Douglas  county,  July  13,  1892,  alleging  in 
her  petition  that  she  had  been  the  owner  of 
lot  6,  block  103,  of  the  dty  of  Omaha,  for  10 
years  before  tbe  commencement  of  this  ac- 
tion, and,  by  virtue  of  her  continued  owner- 
ship, she  prayed  the  relief  which  afterwards 
was  granted.  As  her  grounds  for  this  relief, 
she  alleged  that  on  July  16, 1S90,  Adam  Sny- 
der, the  then  treasurer  of  Douglas  county, 
bad  offered  the  said  lot  for  sale,  and  had 
made  a  pretended  sale  thereof  to  tbe  de- 
fendants Grant  &  Grant,  for  an  alleged  un- 
paid and  special  assessment  levied  and  as- 
sessed against  tbe  said  premises  by  the  said 
city  of  Omaha  in  the  year  1879,  for  curbing 
and  guttering  Douglas  street,  In  the  said 
city,  and  had  delivered  to  said  Grants  a  cer- 
tificate of  sale  therefor;  and  that  thereupon 
the  said  Grants,  on  the  same  day,  bad  paid 
to  the  said  county  treasurer  purported  coun- 
ty taxes  assessed  against  said  premises,  un- 
paid and  delinquent  for  the  years  1866  and 
1867,  and  on  the  22d  of  July,  1890,  had  paid 
to  said  county  treasurer  a  purported  city  tax 
assessed  against  said  premises  unpaid  and 
delinquent  for  the  year  1864.  It  was  further 
alleged  in  tbe  petition  that  at  the  time  the 
aforesaid  paving  and  guttering  tax  was  lev- 
led  and  assessed,  in  1870,  Gilbert  C.  Mon^l 
was  the  owner  of  the  aforesaid  lot;  and  that 
about  May  20,  1881,  said  Gilbert  0.  MoneH 
brought  his  action  in  tbe  district  court  of 
Douglas  county  against  W.  P.  Helns,*  treas- 
urer of  said  county,  to  procure  the  said  pav- 
ing and  guttering  tax  to  be  decreed  void,  and 
to  have  the  collection  and  enforcement  of  the 
same  perpetually  enjoined;  and  that  in  Feb- 
ruary, 1886,  this  relief  was  granted,  from 
which  it  resulted  that  a  tax  sale  to  Grant  & 
Grant  was  utterly  void,  and  vested  said 
Grants  with  no  title,  claim,  lien,  or  interest  in 
said  lot  6,  block  106,  of  the  city  of  Omaha. 
To  defeat  tbe  right  of  Grant  &  Grant  to  be 
subrogated  to  the  rights  of  the  county  with 
respect  to  taxes  by  them  paid  after  their 
purchase  of  said  lot,  It  was  alleged  that,  when 
these  taxes  were  assessed,  the  lot  was  the 
property  of  the  Second  Presbyterian  Church 
of  the  city  ot  Omaha,  and  was  then  used  for 
church  purposes.  Tbe  prayer  of  the  petition 
In  the  case  now  under  consld^tlon  was  that 
tbe  county  tnaanrw  of  Douglas  coun^  be 
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enjoined  from  Ismlng  a  tsx  deed  to  Grant  & 
Grant  upon  tb^  certlflcate  of  purchase,  and 
that  the  cloud  thereby  and  by  the  sabse- 
qnently  paid  taxes  be  removed,  and  for  gen- 
eral equitable  relief.  The  defendants  admit- 
ted In  their  answer  that  the  county  treasurer 
had  been  correctly  named  In  the  petition; 
that  the  lot  In  question  had  been  sold  to 
Grant  &  Grant;  that  said  firm  of  Grant  & 
Grant  had  paid  taxes,  as  In  the  petition  bad 
been  alleged;  and  that  notice  of  the  applica- 
tion for  the  treasurer's  deed  on  said  pur- 
chase had  be«i  applied  fOr,  as  plalnttlE  In  bar 
petition  bad  alleged.  There  was,  In  effect,  a 
denial  of  the  allegations  of  the  petition  not 
abore  admitted.  In  the  decree  from  which 
this  appeal  has  been  prosecuted,  there  was 
the  followbig  language:  "It  being  unneces- 
sary, In  tbs  court's  opinton,  to  a  proper  deci- 
sion of  the  cas^  no  finding  Is  made  on  the 
question  aa  to  said  premises  being  church 
property,  and  exempt  from  tasitlon,  during 
the  years  1864,  1866,  and  1867,  and  the  court 
does  not  determine  the  same."  In  respect  to 
appellants*  rights  aa  to  all  the  taxes  outside 
the  paving  and  guttering  tax,  we  shall  follow 
the  line  pursued  by  the  dlatrlct  conrt;  and 
shall  consider  the  case  as  though  the  <mly 
rights  Involved  were  such  as  depend  directly 
upon  the  paving  and  guttering  tax. 

In  the  course  of  the  trial  In  the  district 
conrt,  there  was  by  the  appellants  offered  in 
evidence  the  county  treaanrer's  certlflcate 
showing  the  sale  of  the  aforesaid  lot  on  July 
16,  1800.  to  Grant  &  Grant,  for  $422.51,  the 
amount  of  a  paving  and  guttering  tax.  By 
the  appellee  there  was  offered  In  evidence  the 
following  record:  "Gilb«t  a  Monell  vs.  Wil- 
liam F.  Helns  et  al.  Decree^  Now  come  the 
parties  her^n,  by  their  atttnnejs,  dnd  there- 
upon this  cauae  came  on  for  bearing  on  tlie 
pleadings  and  evld«ice,  and  was  submitted 
to  the  court,  on  conslderaUon  vbenot,  and  all 
parties  consenting  thereto,  the  conrt  do  And 
on  the  Issue  Joined  for  the  plaintiff,  and  that 
the  plaintiff  is  entitled  to  the  r^ef  prayed  for. 
It  la  therefore  ctmsldered  and  decreed  that 
the  defendants  be,  and  they  hereby  are,  per^ 
petoaHy  and  forever  mjoined  txom  In  any 
manner  collecting  the  curb  and  gutter  tax 
levied  on  lot  6,  block  106,  in  the  dty  of 
Omaha,  Douglas  county,  Nebraska.  It  Is 
further  considered  that  the  plaintiff  recover 
from  tbe  defendant  his  costs  herein  expend- 
ed, taxed  at  |  ."  There  la  neither  in  this 

decree,  nor  in  any  evidence  offered  In  con- 
nection with  it,  any  Indication  of  Its  date. 
As  this  action,  upon  the  theory  of  the  appel- 
lee, was  only  maintainable  upon  the  theory 
tbat,  the  enforcement  of  the  paving  and  gut- 
tering tax  having  be«i  mjoined,  tbe  said 
tax  no  mors  Jnstlfled  a  sale  ot  the  lot  than 
though  such  paving  and  guttering  tax  bad 
never  existed,  it  devolved  upon  tbe  party  re- 
Ijrlng  upon  the  decree  to  show  tint  the  sale 
called  in  ,qtie8tlon  bad  been  made  notwith- 
standing the  fftct  that  this  decree  was  then  in 
existence.   No  presumption  of  tbe  perform^ 


anee  by  the  county  treasurer  of  his  doty  i 
aid  us  In  this  mattOT,  tor  tbe  presumption  t 
he  would  not  have  made  a  sale  In  violation 
tbe  decree  is  aa  strong  as  any  other  that  i 
be  Invoked.  It  may  be,  aa  alle^  in  the 
tltlon.  that  tlils  de«ee  was  entered  oa  ii 
1886;  Imt  this,  with  other  averments,  i 
put  In  issue  by  the  answer,  and.  aa  has 
ready  been  stated,  there  was  no  showing 
proob  wbat  in  fAct  was  tbe  date  of  this 
cree.  There  was  in  evidence,  as  we  b 
seen,  a  certlflcate  abowfng  tbe  sale  fOr 
satisfaction  of  tbls  paving  and  guttering  1 
and  tbls  was  not  met  by  proof  that  at 
time  ot  this  sale  there  was  in  e^stence  a 
cree  tiiat  forbade  it.  and  against  its  valid 
no  other  defense  bad  been  j^eaded.  ' 
Judgment  of  tbe  district  court  la  Urnef 
reversed.  Revised. 

IRTINB,  a,  not  sitting. 


PHBNIX  IRON-WORKS  CO.  v.  McBVOl 
(Sapreme  Court  of  Nebraska.    Feb.  18,  18S> 

BBPUVIS— PLBA.DIKO  AND  PkOOF— SaUE— RM 

sioM— TbS'DBR  of  Pkicb— Boha  Pidb 
Porch  AftER. 

1.  A  fdaintlff  in  replevin  may,  under  a  i 
tloD  alle^Dff  general  ownership  and  rigbt  of  i 
session  in  nimaelf  and  a  wroagfal  detentioD 
defendant,  prove  fraad  inducing  a  previous 
b;  plaintiff  to  defendant,  and  a  zesd»on  beci 
thereof.  It  is  not  nccpswuy  to  ipeeially  pi 
tbe  fraud. 

2.  One  who  takes  a  idedgc  or  mortgage  of 
Bonal  property  to  secure  a  pre-existing  d«>t  is 
entitled  to  pretectim  as  a  bona  me  pnrcbi 
against  an  action  to  resdnd  a  sale  of  the  prop 
preTioosIr  made  to  the  pledgor  or  mortca 
Tootle  V.  Bank,  62  N.  W.  ^  84  Neb.  8GS, 
lowed. 

8.  In  general,  when  a  vendor  seeks  to  rest 
a  sale  for  fraud,  be  must  return  or  offer  to 
turn  any  portion  of  the  purchase  moner  whicl 
may  bare  received.  But  he  need  not  do  so  w 
the  property  has  been  damaged  by  the  fn 
olent  vendee  to  an  amount  equal  to  the  purd 
money  so  received. 
(Syllabus  by  the  Court) 

Error  to  district  court,  H<dt  county;  I 
kald,  Judge. 

R^levln  by  the  Phenix  Iron-Worka  C 
pany  against  H.  0.  McEIvony,  sheriff.  Tt 
was  a  Judgment  for  defendant,  and  ^li 
brings  error.  Reversed. 

R.  R.  Dickson,  for  plaintiff  in  oiw.  H. 
Uttl^,  for  defendant  In  error. 

IRVINE,  G.  This  was  an  action  of 
plevtn  by  tbe  plaintiff  In  error  against 
defendant  in  error  to  recover  an  engine.  I 
er,  and  other  machinery.  The  plaintiff  be 
Its  claim  oo  former  ewnersblp  of  the  proi 
ij,  which  had  been  parted  with  in  pursus 
of  a  contract  of  sale  which  the  plaintiff  els 
ed  It  had  been  Induced  to  enter  Into  by  frf 
ulent  misrepresentations.  The  defendant, 
sheriff  of  Holt  county,  denied  plaintiff's  o 
ersbip  and  rigbt  of  possession,  and  alao 
kged  a  aate  by  tb.e  pliUntlff  of  tbe  propi 
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to  one  Donald  Mt^Lean,  followed  by  a  pledce 
(tf  tbe  property  to  secure  a  debt  of  $700  to 
one  MatiMwe.  Tbe  defendant  also  Justified 
under  a  writ  of  attacbment  Issued  at  the 
nitt  of  the  State  Bank  (tf  O'Neill  against 
Donald  McLean,  and  levied  upon  the  prop- 
erty subject  to  the  lien  of  Mathews.  The 
ease  was  tried  to  the  court,  and  there  waa  a 
finding  and  judgment  for  the  defendant 

A  question  which  must  be  disposed  of  In 
limine  is  that  presented  by  the  argument  of 
tbe  defuidant  that  the  Judgment  was  correct, 
r^TdlesB  of  any  assignments  of  oror,  for 
tbe  reaaon  that  the  petltlou  did  not  state  a 
csnse  at  action.  The  petition  was  in  the  or- 
dinary  form  In  replevin  cases  where  a  gen- 
eral ownership  Is  claimed,  charging  merely, 
In  general  terms,  ownership,  right  to  tbe  Im- 
mediate possenlon  of  the  property  described, 
and  the  wrongful  detention  thereof  by  the 
defendant.  TbB  Gimtentlon  of  tbe  defendant 
is  that,  Inaamudi  as  the  ^alntiflF  based  Ma 
claim  on  ftand.  this  petition  waa  Insufficient, 
because  not  pleading  the  facta  constituting 
tbe  fraud.  The  defendant,  we  think,  ml»- 
tabes  tbe  rule.  When  it  becomes  necessary 
to  plead  ftaud,  a  general  allegation  of  fraud 
Is  insufficient.  The  facts  most  be  spedflcal- 
ly  pleaded.  But  It  Ib  not  In  all  cases  that  It 
Is  necessary  to  plead  fraud,  although  that 
question  may  turn  out  to  be  In  Issue.  lo 
ejectment  a  defendant  under  a  goieral  de- 
nial may  prove  fraud  In  the  procurement  of 
a  deed  under  which  plalntlfT  claims,  for  the 
purpose  of  disproving  plafntlfl*s  right  of  pos- 
session. Franklin  v.  Kelley.  2  Neb;  79;  Sta- 
ley  T.  Housel,  35  Neb.  100,  52  N.  W.  888.  A 
certain  analogy  exlats  between  ejectment  and 
replevin  under  tbe  Code.  One  is  an  action 
to  recover  tbe  possession  of  land;  the  other 
to  recover  the  possession  of  personal  proper- 
ty: and  the  pleadings  In  both  actions  depart 
somewhat  from  the  general  rules  of  code 
pleading.  See.  as  to  r^Ievin,  2  KInkead, 
Code  PI.  i  1079.  As  said  In  School  Dlst.  v. 
Sboeroaker,  5  Neb.  36,  tbe  Code  talies  actions 
of  replevin  out  of  the  general  rule  In  regard 
to  pleadings.  In  Haggard  v.  Wallen,  6  Neb. 
271,  It  Is  said:  "A  petition  In  replevin  should 
state  that  the  plaintiff  Is  the  owner  of  the 
goods  sought  to  be  recovered  (or  has  a  spe-* 
cial  property  therein,  stating  Its  nature),  that 
be  Is  entitled  to  the  Immediate  possession  of 
snch  goods,  and  that  the  defendant  wrong- 
fully detains  the  same."  Where  a  special 
ownership  only  Is  claimed,  greater  particu- 
larity In  pleading  Is  required.  Curtis  v.  Cut- 
ler, 7  Neb.  315;  Musser  v.  King,  40  Neb.  892, 
.■<9  N.  W.  744;  RandaU  v.  Persons,  42  Neb. 
COT.  GO  N.  W.  898;  Sharp  v.  Johnson,  44  Neb. 
MS,  62  N.  W.  466;  Camp  v.  Pollock,  45  Neb. 
771,  64  N.  W.  231.  But  from  the  time  of  the 
early  cases  cited  It  has  always  been  con- 
sidered that  a  general  allegation  of  owner- 
itblp,  right  of  possession,  and  unlawful  de- 
tention is  sufficient,  however  the  plaintiff 
ini^ht  deralgn  his  tltie  on  the  trial;  and  the 
reports  are  full  of  cases  where  such  petitions 


have 'been  treated  as  snfflclant,  although  the 
proof  of  the  case  involved  an  Issue  of  fraud. 
That  the  general  rule  as  to  pleading  fraud 
has  no  application  to  actions  of  replevin  un- 
der the  Code  was  hdd  In  Soprts  r.  Truax,  1 
Colo.  80.  In  Tootle  v.  Bank,  84  Neb.  863, 
02  N.  W.  396,  the  petition,  after  tbe  general 
allegations,  pleaded  the  fraud  specially.  In 
dlBcusfilng  this  the  court  said  that,  had  the 
pleader  stojved  at  the  general  allegations, 
"it  is  conceded  that  the  petition  woidd  have 
been  sufficient."  This  was  reaffirmed  on  re- 
hearing. 42  Neb.  287.  00  N.  W.  509.  The  ob- 
jection so  raised  by  the  defendant  could 
hardly.  In  any  event,  go  to  the  general  suf- 
ficiency of  the  petition,  but  would  rather  go 
to  tbe  admissibility  of  evidence  of  fraud 
thereunder;  but,  however  raised,  we  hold 
tbe  objection  not  well  taken. 

The  defendant  also  contends  that  the  peti- 
tion in  enror  contains  no  sufficient  assign- 
ments to  reach  the  other  questions  argued. 
This  may  be  true  In  a  general  way,  but 
there  is  an  assignment  that  the  finding  was 
not  sustained  by  sufficient  evidence.  This 
we  may  consider.  Most  of  the  &tcts  in 
t£e  case  were  settled  by  a  stipulation  there- 
of embodied  In  tbe  bill  of  exceptions.  From 
this  It  appears,  among  other  things,  that 
on  September  18,  1890,  the  pbtlntiff  sold 
and  delivered  to  Donald  McLean  tbe  prop- 
erty in  controveray;  $700  to  be  paid  during 
the  erection  of  the  machinery  at  O'Neill, 
and  tbe  remainder  60  days  after  erection; 
the  total  price  being  ^,838.  McLean  was 
the  president  of  the  Pacific  Short  Une  Ball- 
road,  and  represented  that  he  desired  to 
purchase  the  property  for  said  railroad,  for 
the  purpose  of  heating  aiid  lighting  a  round- 
house at  O'Neill;  that  he  had  authority  to 
purchase  such  prt^erty,  and  bind  the  rait 
road  for  the  payment;  that  tbe  railroad 
was  solvent,  and  on  a  prosperotis  and  s(did 
financial  ba^s.  Relying  on  these  represen- 
tations, the  plaintiff  sold  the  property.  In 
fact  McLean  had  no  authority  to  purchase 
for  the  railroad.  He  was  not  acting  for 
the  railroad,  but  for  himself.  The  prop- 
erty was  not  desired  for  heating  and  light- 
ing the  roundhouse,  but  for  carrying  on  an 
electric  system  owned  by  McLean  for  light- 
ing the  city  of  O'Neill;  and  the  railroad 
was  Insolvent.  The  plaintiff  had  no  knowl- 
edge of  the  falsity  of  the  representations 
until  shortly  before  this  action  was  institut- 
ed, and  after  all  Intervening  rights.  If  any, 
accrued.  The  plaintiff  put  In  the  machin- 
ery according  to  Its  CMitract  About  Janu- 
ary 1,  1891,  the  plaintiff  received  tbe  pay- 
ment of  $700  from  McLean;  McLean  bor- 
rowing the  money  from  tbe  State  Bank  of 
O'Neill,  the  plaintiff  knowing  that  fact,  but 
not  knowing  that  the  loan  was  a  personal 
one  of  McLean's,  and  the  payment  not  that 
of  the  railroad.  McLean  then  entered  Into 
possession  of  tbe  property  with  the  consent 
of  the  i^alntlff.  In  December,  1890,  Mc- 
Lean made  to  Mathews  his  notei  tot  $2,000^ 
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This  noto  was  pmchased  the  bank, 
which.  Ml  December  22,  1881,  commenced 
a  suit  a^lnst  McLean  liiereon,  and  caused 
the  property  in  controTersy  to  be  attached. 
It  was  further  stipulated  that  at  the  time 
of  bringing  the  uitlon  the  property  had 
been  damaged  while  In  the  posseasion  of 
Mcl^n  to  the  amount  of  f900.  In  addi- 
tion to  the  foregoing  facts.  It  appears  from 
parol  testimony,  and  In  part  by  the  stipula- 
tion, that  after  the  bank  had  lent  McLean 
tbe  f700  to  make  the  first  payment  on  the 
machinery,  one  of  Its  officers  Insisted  upon 
security  therefor,  and  smne  kind  of  a  wrlt- 
li^,  not  disclosed  by  the  evidence,  was  pre- 
pared, whereby  the  property  was  pledged 
to  Mathews,  the  president  of  the  bank,  to 
secure  the  loan;  and  there  was  also  some 
kind  of  a  constructive  dellreTy  of  the  prop- 
erty by  McLean  to  Mathews.  There  Is 
much  contrormy  In  the  briefs  as  to  this 
transaction,  bnt  we  do  not  deem  its  pre- 
cise nature  material,  because  the  same  re- 
sult must  be  reached,  even  though  there 
was  a  complete  pledge  or  mortgage.  There 
Is  no  room  for  doubt  that  under  these  facts 
a  case  of  fraud  was  established  which 
would  hare  entitled  the  plaintiff  to  recover 
the  property  from  McLean.  McLean  pro- 
cured it  on  the  representation  that  he  was 
acting  on  behalf  of  a  solvent  corporation, 
purchasing  tbe  pro[}erty  for  a  particular 
purpose;  whereas  he  was  purchasing  for 
himself,  for  another  purpose.  The  corpora- 
tion was  not  bound,  and  was  Insolvent,  even 
If  It  had  been  bound.  It  may  be  added, 
also,  that  there  Is  sufficient  to  show  Mc- 
Lean's insolvency.  It  has  been  several 
times  he4d,  directly  or  by  plain  Inference, 
that  one  who  takes  persoual  property  as  se- 
curity for  a  pre-existing  debt  is  not  a  bona 
fide  purchaser,  so  as  to  be  protected  from 
the  rescission  of  a  contract  whereby  such 
property  was  sold  to  the  pledgor  or  mort- 
gagor. Symna  v.  Benner,  81  Neb.  593,  48 
N.  W.  472;  TooUe  v.  Bank,  84  Neb.  863, 
52  N.  W.  396;  Id.,  42  Neb.  237,  60  N.  W. 
569;  Work  v.  Jacobs,  35  Neb.  772,  53  N. 
W.  993.  The  case  of  Tootle  v.  Bank  is 
directly  In  point  The  bank,  when  it  lent 
the  money,  did  not  take  the  property  as  se- 
curity. It  was  only  after  the  loan  had 
been  perfected  that  It  sought  security.  The 
Interval  of  time  was  only  a  day,  but  that 
makes  no  difference.  The  bank  did  not 
part  with  the  money  on  the  faith  of  this 
property  as  security,  and  the  pledge,  mort- 
gage, or  whatever  It  was  to  Mathews  was 
one  to  secure  a  pre-existing  debt  The 
plaintiff  has  made  no  offer  to  return  the 
$700  received  by  it,  but  It  Is  stipulated  that 
the  property  was  damaged  to  the  amount 
of  $900  while  in  McLean's  possession.  A 
question  Is  thus  presented  as  to  whether, 
under  the  circumstances,  It  was  necessary 
to  offer  to  return  the  money.  We  think 
not  The  rule  that  one,  in  order  to  rescind 
a  contract  procured  by  fraud,  must  return 


or  offer  to  return  what  he  liu  received 
thereunder.  Is  not  one  of  universal  applica- 
tion. In  Bank  Toeum,  11  Neb.  ffiiS.  9 
N.  W.  84,  tbe  rule  was  stated  that  in  such 
case  a  party  seeking  to  rescind  mast  put 
the  subject-matter  at  the  contract  as  near 
in  statu  quo  as  may  be  under  the  circum- 
stances; or  upon  tlie  trial  must  give  a  rea- 
son why  the  same  cotdd  not  be  reasonably 
d<Hie.  It  Is  well  established  that  no  offer 
to  return  Is  necessary  when  the  party  guilty 
of  fraud  has  rendered  a  return  Impossi- 
ble; and  It  would  seem  to  be  equally  true 
when  the  party  guilty  of  fraud  has  ren- 
dered a  return  unjust  to  tbe  other  party. 
In  Symns  v.  Benner,  supra,  1100  had  been 
paid  on  the  purchase  money,  but  goods  to 
the  value  of  $47  had  been  sold.  It  was 
held  that  an  offer  to  repay  f53  after  the 
value  of  the  sold  goods  had  been  ascer- 
tained was  sufficient;  and  In  Tootle  v. 
Bank,  supra,  the  same  doctrine  was  reaf- 
firmed. If,  then,  McLean  had  sold  a  por- 
tion of  this  machinery  to  the  value  of  $9'X). 
the  remainder  might  be  replevied  without 
offering  to  return  the  $700  received.  We 
can  see  no  difference  In  principle  between 
the  sale  of  a  portion  of  the  property  and 
Its  deterioration  in  value  by  damage  or 
use  while  in  the  vendee's  possession.  Un- 
der our  view  of  the  law,  as  above  stated, 
the  evidence  did  not  sustain  the  finding 
of  the  court   Reversed  and  remanded. 


NORWEGIAN  PLOW  00.  v.  BOLLMAN 
et  al. 

(Supreme  Court  of  Nebraska.    Feb.  18,  1896.) 

JCOOMENT  — EqUlTABI.!  RSLlKr  —  TltA.!(BCSIPT  QIT 

Afpbai.. 

L  A  party  cannot  predicate  error  upon  a 
ruling  which  he  procured  to  be  made. 

2.  The  transcript  of  appeal  is  the  exdnsive 

evidence  of  the  proceedings  in  the  trial  court. 

3.  A  court  of  equity  will  not  enjoin  a  jud^ 
nient  at  law,  upon  the  eround  of  fraud,  where  it 
doea  not  appear  that  such  Judgment  is  inequitable, 
or  where  it  is  disclosed  that  plaintiff  has  not  ex- 
ercised dne  diligence  in  the  assertion  of  his 
rights. 

,   (Syllabus  by  tht  Court.) 

Appeal  from  district  court,  Hadlson  county; 
Sullivan,  Judge. 

Action  by  the  Norwegian  Plow  Company 
against  Reuben  Bollman  and  others.  From  a 
judgment  of  dismissal,  plaintiff  appeals.  Af- 
firmed. 

H.  C.  Brome  and  R.  A.  Jtmes,  for  appe- 
lant D.  A.  Holmes  and  Robertson  ft  Wis^ 
ton,  tcfe  appellees, 

NORVAL,  J.  This  was  a  suit  to  enjoin 
the  collection  of  a  Judgment  of  the  district 
court  of  Madison  county,  rendered  In  an  ac- 
tion at  law  wherein  Reub^  Bollman  was 
plaintiff,  and  H.  A.  Pasewalk  and  others  were 
defendants,  which  Judgment  was  affirmed  by 
this  court  at  the  January,  1890,  term,  the 
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opinion  being  reported  In  29  Neb.  616,  45 
N.  W.  780.  The  Injunction  case  was  dlh 
missed,  and  pbUntltt  appeals. 

The  order  of  dismissal  la  aa  follows:  "Tbe 
Norwegian  Plow  Co.  v.  Kenben  BoUman  et 
aL  Now,  on  this  17th  day  of  December, 
1802.  this  cause  came  on  to  be  beard  on  the 
motion  of  the  plalntUT  for  judgment  of  dls- 
mtesal  upon  tbe  issuea  presented  by  the  plead- 
ings herein  filed,  and  the  court,  being  fully 
advised  In  tbe  premises,  sustains  said  mo- 
tion, and  said  cause  Is  dismissed  at  plalntifCa 
costs,  to  all  of  which  rulings  and  Judgment 
of  tbe  court  plaintlS  at  tbe  time  excepted," 
etc.  It  will  be  observed  from  the  foregoing 
that  plaintiff  has  appealed  from  an  order  sus- 
taining his  own  motion  to  dismiss  the  cause. 
He  having  expressly  Invited  this  decision  to 
be  made,  if  erroneous,  it  Is  his  own  error, 
and  not  the  error  of  the  court,  and  he  te  there- 
by precluded  trom  assailing  tbe  ruling.  Xn- 
aorance  Co.  v.  Maxwell,  88  Neb.  858,  S6  N. 
W.  1028;  Weander  v.  Johnson,  42  Neb.  117, 
00  N.  W.  363.  It  may  be  said  that  the  jour- 
nal eotry  is  incorrect  wherein  it  Is  stated 
that  the  motion  to  dismiss  was  made  by  tbe 
plaintiff;  that.  In  fact,  It  was  defendant's  mo- 
tion. There  Is  nothing  tn  the  record  to  abow 
that  such  a  mistake  was  made.  The  motion 
is  not  included  in  the  transcript,  and  the 
Jonmal  entry  contains  the  written  apinrovai 
of  tbe  attomeya  for  the  req;>ective  parties  in- 
dorsed thereon,  as  well  as  aathentlcated  by 
tbe  certificate  of  the  deik  of  the  trial  court. 
It  Is  wdl  settled  that  the  transcript  of  ap> 
peal  Is  tbe  sole  and  exduMve  evidence  of  tbe 
proceedings  In  the  court  below.  Weander  r. 
Johnson,  42  Neb.  U7.  60  N.  W.  8SS;  Dryfus 
T.  Mollne,  48  Neb.  288,  61  N.  W.  580;  Davis 
T.  Snyder.  45  Neb.  415,  68  N.  W.  78B. 

The  same  reaolt  is  reached  upon  a  ground 
less  teclmlcaL  Conceding  that  plaintlfT  did 
not  ask  the  order  of  dismissal  to  be  made,  as 
counsel  in  tfa^  Iwiefii  assume  to  be  the  case^ 
jet  there  must  be  an  afflrmance  upon  the 
merits,  as  we  aball  proceed  to  show.  Before 
doing  this,  a  statement  of  tbe  Isaoes  present- 
ed by  the  pleadings  will  be  necessary  to  a 
IHtvper  uiderstandhig  of  the  case,  since  tbe 
decision  was  predicated  upon  tbem  alone. 

The  petition  alleges.  In  substance,  that  the 
defendant  BoUman  waa  sheriff  of  Knox  conn* 
ty,  and  Roth  well  was  his  deputy;  the  other 
defendants.  Tyrell  and  Losey,  are,  respective- 
ly, the  clerk  of  the  district  court  and  sheriff 
of  Madistm  county;  that  the  plaintiff  recov- 
ered certain  Judgments  before  a  Justice  of 
tbe  peace  of  Knox  county  against  one  Fred 
lilsher,  and  caused  executions  to  be  Issued 
tbereon,  which  were  delivered  to  said  Roth- 
well  for  cfdlectlon;  that,  on  the  same  day, 
plaintiff  caused  to  be  execnted  aod  delivered 
to  Rothwell  aa  nndwtaking  signed  by  H.  A. 
Pa^walk,  J.  8.  McClary,  and  A  P.  Pilger, 
as  sureties,  for  the  pnrpoae  of  Indemnifying 
the  sheriff  on  account  of  the  levy  of  said 
necutlons  upon  certain  goods  and  chattels, 
then  in  tbe  possession  of  Fisher,  but  claimed 


by  Dene,  WeDs  &  Oo.  and  othsm.  (A  oopj 
of  this  bond,  as  set  forth  lo  tbe  petition,  is 
set  out  in  the  ophiion  ln  28  Neb.  617,  45  N. 
W.  7S0,  and  need  not  be  here  given.)  The 
petition  further  avers  that  the  d^uty  sheriff 
levied  these  executions  upon,  and  sold,  cer^ 
tain  property  th«i  tn  tlie  possession  of  Fisher 
(described  In  Exhibit  A,  attached  to  the  peti- 
tion), and  applied  the  proceeds  arising  from 
such  sals  to  the  payment  of  plaintiff's  Judg- 
menjs;  that,  at  the  same  time.  BoUman  and 
Rothwell  ftaudnlently  and  unlawfully,  and 
for  tbe  purpose  of  cheatliv  and  defrauding 
plaintiff,  and  without  his  knowledge  or  con- 
sent, or  that  of  the  snrettes  upon  the  indem- 
nifying bond,  took  into  their  possession,  and 
converted  to  tbelr  own  use,  certain  other 
property  claimed  by  Deere,  Wells  A  Co.  (de- 
scribed in  Schedule  B,  attached  to  the  peti- 
tion); and  that  no  accounting  has  ever  been 
made  to  the  idalntiff  or  said  sureties  fOr  the 
property  so  taken  and  convoked  by  said 
sheriff  and  his  deputy.  It  is  further  alleged 
that  subsequently  Deere,  W^s  &  Oo.  brought 
an  action  in  the  circuit  court  of  the  United 
States  for  the  district  of  Nebra^a,  against 
said  BoUman  and  tbe  sureties  <m  bla  oflldal 
bond,  for  the  conversion  of  aU  the  goods  so 
taken  by  the  officer,  and  recovered  therein 
a  Judgment  against  the  defendants  for  the 
sum  of  ¥3,416.66,  damages  and  costs  of  suit, 
for  the  goods  taken  at  the  request,  and  ap* 
propriated  to  the  use  and  benefit,  of  the 
plaintiff  herein,  as  weU  as  for  the  goods  de- 
scribed in  said  Bxhibit  B;  that  aubaequently 
BoUman  instituted  an  action  in  theadistrict 
court  of  Madison  county  against  said  Mc- 
Olary,  Pilger,  and  Pasewalk  upon  said  in- 
demnifying bond,  for  tiie  purpose  of  compel- 
ling the  plaintiff  herein  to  pay  for  the  prop- 
erty deacribed  in  Exhibit  B,  and  for  and  on 
account  of  the  aald  Judgment  recovered  by 
said  Deere,  Wells  &  Co.;  that  BoUman,  in  his 
said  action  on  said  bond,  for  the  purpose  of 
cheating  and  defrandhig  tbe  Norw^^n  Plow 
Company,  unlawfully  and  fraudnlently  aver- 
red that  the  aald  Judgment  of  Deere.  Wells 
A  Co.  waa  recovraed  on  account  and  for  goods 
taken  by  BoUman  upon  said  executions,  al- 
though In  fact  said  Judgment  was  not  obtain- 
ed for  such  purpose,  as  BoUman  well  knew 
at  the  time  of  tnringlng  his  suit,  but  on  ac- 
count of  and  fOr  the  goods  described  in  Ex- 
hibit B,  as  well  as  for  the  goods  moitltmed 
and  set  forth  tn  Bxhibit  A  The  petition 
further  charges  that  BoUman  prosecuted  his 
aald  action  to  final  Judgment,  recovering 
therein,  against  Pilger,  McClary,  and  Pase- 
walk, tbe  sum  of  $3,797.87.  for  the  value  of 
the  goods.  Including  those  converted  by  blm; 
that  the  undertaking  waa  for  the  use  and 
benefit  of  plaintiff,  and  that  the  latter  is  lisr 
ble  to  the  sureties  for  any  and  aU  moneys 
tbey  may  be  compeUed  to  pay  BoUman  cm 
account  of  the  giving  of  said  underti^ing; 
that  the  Judgment  obtained  by  BoUman  is  la 
full  force  and  unpaid;  that  plaintiff  Is  now, 
and  at  aU  times  has  been,  Mdy  and^wiUlng 
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to  account  to  BoIInum  for  all  property  taken 
upon  Baid  executions,  and  to  Indemnify  and 
save  lilm  harmless  for  all  costs  and  damages 
resulting  from  such  seizure,  and  is  ready  and 
willing  and  offers  to  pay  Into  court  for  his 
beueSt  all  moseys  Justly  due  Bollman  on  ac- 
count thereof,  together  with  all  costs  and 
expenditures  Incurred  by  him,  which  plain- 
tiff ought  equitably  and  fairly  to  pay  on 
such  account;  that  Bollman  and  Rothwell  are 
insolvent;  that  the  former  has  caused  execu- 
tion to  be  issued  upon  his  judgment,  and 
placed  the  same  in  the  hands  of  said  defend- 
ant Losey,  as  sheriff,  who  threatens  to  levy 
the  same  upon  the  property  of  Pllger,  Mc- 
Clary,  and  Pasewalk.  The  petition  contains 
other  averments,  which  will  be  adverted  to 
further  on.  The  defendants,  for  answer,  ad- 
mit that  Tyrell  is  clerk  of  the  district  court 
and  Losey  is  sheriff  of  Madison  county;  that 
Bollman  was  sheriff  of  Knox  county,  and 
Rothwell  was  his  deputy;  admit  the  recov- 
ery of  the  Judgments  In  the  Justice's  court 
by  Norwegian  Plow  Company,  the  levy  of 
the  execution  by  the  deputy  sheriff  upon  the 
goods  in  the  possession  of  Fisher,  the  recov- 
ery of  the  Judgment  by  Deere,  Wells  &  Co. 
in  the  circuit  court  against  Bollman,  the  Insti- 
tution of  the  suit  by  the  latter,  and  the  re- 
covery of  the  Judgment  against  the  sureties 
ou  the  boud;  and  deny  all  other  averments  of 
the  petition.  The  defendants  also  allege 
that,  at  th«  time  the  suit  was  commenced  by 
Deere,  Wells  &  Co.,  the  plaintiff  herein  was 
notifled  thereof,  and  employed  counsel  to  de- 
fend the  same,  and  had  exclusive  control  of 
the  defense  therebi;  and  that,  upon  the  In- 
stitution of  the  said  suit  against  the  sureties, 
the  Norwegian  Plow  Company  was  notified 
of  the  fact,  employed  counsel  to  defend  it, 
and  had  full  control  of  the  defense,  and  paid 
all  the  expenses  In  connection  with  the  de- 
fense of  said  action.  For  reply,  plaintiff  ad- 
mits that  it  was  advised  of  the  fact  of  the 
commencement  of  the  actions  referred  to  In 
the  petition;  denies  all  other  allegations  of 
the  answer;  and  alleges  that  at  the  time  of 
the  commencement  of  the  action  In  the  cir- 
cuit court,  and  at  the  time  of  the  rendition 
of  the  Judgment,  plaintiff  had  no  notice  or 
knowledge  that  Bollman  or  his  deputy  had 
converted  to  their  own  use  a  large  portion 
of  the  property  for  the  value  of  which  said 
suit  was  brought,  and  had  no  knowledge  of 
such  conversion  until  after  the  recovery  of 
the  judgment  sought  to  be  enjoined  herein. 

Judgment  having  gone  against  the  plain- 
tiff in  the  case  at  bar  npon  the  pleading.  In 
reviewing  the  decision  of  the  trial  court  we 
must  regard  as  true  every  fact  well  pleaded 
In  the  petition,  and  that  every  allegation  of 
the  answer  put  in  Issue  by  the  reply  should 
be  taken  as  not  true.  In  other  words.  If 
the  facts  set  up  In  the  petition,  taken  in  con- 
nection with  the  admission  of  the  plaintiff  in 
the  reply  that  it  had  notice  at  the  time  of 
the  pendency  of  the  action  of  Deere,  WeUg 
&  Co.  against  Bollman,  and  that  of  Bollmatt 


against  the  suretlM  on  tbe  Indemalfylng 
.bond,  were  Insufficient  to  entitle  tbe  plain- 
tiff to  enjoin  the  enforcement  of  tbe  Judg- 
ment in  question,  the  order  of  dismissal  was 
properly  entered. 

It  is  too  well  settled  by  the  courts  of  this 
country  to  require  the  citation  of  authori- 
ties in  support  thereof  that,  in  a  proper  case, 
equity  will  grant  relief  against  a  judgment 
fraudulently  obtained,  when  a  meritorious 
cause  of  action  or  defense  Is  shown.  An  ex- 
ception to  this  general  rule  is  that  a  Judg- 
ment at  law  obtained  through  the  fraudulent 
conduct  of  the  judgment  creditor  will  not  be 
enjoined  where  the  defense  could  have  been 
made  at  law.  Stated  differently,  a  court  of 
equity  will  not  interfere  because  of  fraud 
alone,  but  the  person  aggrieved  must  make 
it  appear  that  a  good  reason  existed  why  tbe 
defense  was  not  Interposed  in  the  original 
suit  As  statM  by  Mr.  High  In  his  valuable 
work  on  Injunctions:  "Where  defendant  has 
allowed  a  suit  to  proceed  to  Judgment  with- 
out any  attempt  on  his  part  to  obtain  proof, 
an  injunction  wlU  not  be  allowed  on  the 
ground  of  fraud  In  the  original  transactions 
on  which  the  suit  was  founded.  So,  where 
the  fraud  relied  upon  might  have  been  used 
as  a  defense  to  the  action  at  law,  but  It  does 
not  appear  whether  It  was  so  used,  or  wheth- 
er defendant  neglected  to  avail  himself  of  It. 
the  judgment  will  not  be  restrained."  1 
High,  InJ.  I  194. 

Applying  the  principles  already  stated  to 
the  case  made  by  the  pleadings,  it  la  plain 
that  plaintiff  Is  not  In  a  position  to  Invoke 
the  aid  of  equity  to  prevent  the  enforcement 
of  the  Judgment  obtained  against  the  sure- 
ties upon  the  ground  of  fraud.  The  act  of 
fraud  imputed  to  Bollman  and  bis  deprty 
consisted  in  converting  to  their  own  use  cer- 
tain property  of  Deere,  Wells  &  Co.  at  the 
time  of  tbe  levying  of  the  executions  against 
Fisher,  and  In  suing  for  and  recovering  the 
value  thereof  against  the  sureties  uppn  the 
Indemnifying  bond.  It  Is  true  that  both  in 
the  reply  and  in  one  place  In  the  petitlcHi  It  Is 
stated  that  plaintiff  had  no  knowledge  of 
such  conversion  until  after  the  rendition  of 
the  judgment  In  favor  of  BoUman  and 
against  the  sureties;  but  such  allegation  Is 
Inconsistent  with  the  following  averment  of 
the  petition:  "Plaintiff  further  alleges  tliat 
prior  to  the  bringing  of  said  action  against 
said  Ptlger,  McClary,  and  Pasewalk,  and 
against  this  plaintiff,  the  Norwegian  Plow 
Company  offered  to  account  to  and  pay  said 
defendant  Bollman  for  all  tbe  property  lev- 
led  upon  by  him  or  by  said  defendant  Roth- 
well on  said  Judgment  in  favor  of  this  plain- 
tiff and  against  said  Fisher,  together  with 
all  damage,  costs,  or  other  expenditures  oc- 
casioned or  incurred  by  said  Bollman  or 
Bothwell,  or  either  of  them,  on  account  ^of, 
and  for  the  seizure  and  sale  of,  property 
claimed  by  Deere.  Wells  &  Co.  under  and 
virtue  of  said  executions;  and  that 
defendant  Bollman,  onlawfaliy  and 
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[randulently,  and  for  tbe  purpose  of  cheat- 
ing, wronging,  and  defrauding  this  plalntiS 
for  property  so  taken  and  sold,  but  tben  de- 
manded that  this  plaintiff  should  account  to 
and  pay  said  defendant  BoUman  for  the 
irroperty  taken  by  said  defendants  Bollman 
and  Sothwell,  and  converted  by  them  to 
their  own  prirate  use."  The  foregoing 
quotation  from  the  petition  U  an  admission. 
It  seems  to  us,  that  plaintiff,  prior  to  the  in- 
ception of  the  suit  in  which  the  judgment 
sought  to  be  enjoined  was  pronounced,  was 
fully  cognizant  of  the  alleged  fraudulent 
conduct  of  Bollman  and  his  deputy  of  which 
complaint  Is  now  ma<]e.  If  that  is  not  a  fair 
iurerenc«  to  be  drawn  from  said  arerment 
of  tbe  petition,  we  are  at  a  loss  to  know 
why  this  plaintiff  offered  to  pay  merely  for 
ttie  property  seized  and  sold  under  the  exe- 
cutions, together  with  costs.  He  must  tiave 
been  apprised  that  property  b^onglng  to 
Deere,  Wells  &  Co.  other  than  that  applied 
upon  the  executions  bad  been  taken  by  the 
slieriff,  and  for  which  the  latter  claimed 
compensation;  since  the  petition  avers  that, 
n-ben  the  proposition  of  settlement  was 
made  by  plaintiff,  Bollman  "then  demanded 
that  this  plaintiff,  should  account  to  and  pay 
said  defendant  Bollman  for  the  property  tak- 
en by  said  Bollman  and  Bothwell,  and  con- 
verted to  their  own  use."  Tbe  allegation  of 
want  of  notice  in  the  reply  must  i>e  disre- 
garded. As  to  the  petition  alone,  we  must 
look  for  the  statement  of  the  facts  consti- 
tuting plaintiff's  cause  of  action.  Two  alle- 
Ratlons  of  the  petition  in  regard  to  notice  or 
knowledge  of  the  alleged  fraud  being  Incon- 
sistent with  each  other,  we  must  regard  as 
true  and  give  effect  to  the  one  which  is 
against  tbe  Interest  of  tbe  plaintiff.  This  la 
but  an  application  of  tbe  rule  that  a  plead- 
ing, when  attacked  by  demurrer,— and  such 
is  the  nature  of  the  motion  to  dismiss,— is 
to  be  construed  most  strongly  against  tbe 
pleader.  It  does  not  appear  that  i^Intlff 
exercised  due  diligence.  Having  notice  of 
the  alleged  fraud,  he  should  have  urged  that 
as  a  defense  to  the  suit  on  the  bond  of  In* 
demnlty.  We  know,  although  outside  of 
tbe  record  before  us,  from  tbe  opinion  in 
Pasewalk  v.  BoUman,  29  Neb.  622,  45  N.  W. 
780,  which  cannot  properly  be  considered 
here,  that  the  sureties  In  their  answer  inter- 
posed the  defense  that  the  judgment  recov- 
ered by  Deere,  Wells  &  Co.  "was  for  the  con- 
version of  goods  by  plaintiff  and  his  agents 
other  than  tbe  goods  taken  by  Bothwell  un- 
der said  executions." 

Moreover,  the  petition  herein  Is  defective 
for  another  reason.  It  contains  no  averment 
as  to  tbe  value  of  the  goods  not  levied  upon 
by  the  sheriff  which  it  Is  claimed  he  convert- 
ed to  his  own  use.  The  petition  refers  us  to 
Exhibit  B  for  tbe  value  of  the  property,  but 
It  Is  not  there  stated,  except  a  trifling  sum 
appears  opposite  a  few  of  the  articles  alone. 
For  aU  that  this  record  shows,  they  may 
bare  been  ot  little  or  no  value.   It  does  not 


appear  that  the  judgment  obtained  by  Boll- 
man exceeded  the  value  of  the  property  sold, 
and  applied  on  tbe  executions  in  favor  of  the 
Norwegian  Plow  Company,  including  Boll- 
man's  damages  and  costs  growing  out  of  the 
transaction.  For  this  reason,  there  is  no 
equity  in  the  bill.  Scofield  t.  Bank,  9  Neb. 
318.  2  N.  W.  88& 
Affirmed. 


BURKE  et  aL  T.  TTTAH  NAT.  BANE. 
(Supreme  Court  of  Nebraska.    Feb.  18,  1896.) 
Ebtoppbl  IK  Pais— What  Constitdtbs. 

1.  To  constitute  an  estoppel  In  pala,  the  pei^ 
MD  sought  to  be  estopped  muat  have  conducted 
himaelf  with  the  intention  of  Influencing  the  con- 
duct of  another,  oi  with  reason  to  believe  his  con- 
duct would  iuflueDce  the  other's  conduct,  incon- 
sistentb.  with  the  evidence  he  proposes  to  give. 

2.  B.  &  F.,  live-stock  commission  merchants 
at  South  Omaha,  wrote  to  the  V.  Bank  a  tet- 
ter, siTing,  "We  will  pay  H.  ft  M.'b  drafts, 
until  fnruier  notice,  for  the  cost  or  value  of 
stock  shipped  to  us  here,  with  or  without  bill 
of  lading  attached."  Bdd,  that  B.  &  F.  there- 
by obligated  themselves  to  accept  drafts  made 
in  pursuance  of  such  letter  of  cTedit,  provided 
they  were  In  fact  for  the  cost  or  value  of 
stock  then  shipped;  the  Imok,  in  dlscountiDg 
drafts,  taking  the  risk  of  that  fact;  but  the  risk 
being  transferred  to  B.  &  F.  upon  their  accept- 
ance of  the  drafts. 

3.  Under  the  letter  of  credit  above  quoted,  a 
draft  was  drawn  October  23d,  and  accepted  Octo- 
ber 29dL  On  October  29tb,  a  large  shipment  of 
stock  was  made.  November  8tb,  another  draft 
was  drawn,  not  covered  by  stock  shipped,  unless 
tbe  shipment  ot  Octolier  2dth  should  be  amilied 
thereto.  There  was  no  evidence  that  the  bank,  in 
receiving  the  lasi  draft,  relied  on  tiie  aecqitance 
of  the  former  as  not  including  tbe  shiinnent  of 
Octoi)er  29th.  Beld  that,  under  tbe  drcumstan- 
cesj  B.  &  F.,  in  defense  of  an  action  based  on 
their  refusal  to  accept  tiie  last  draft,  were  not 
estopped  from  showiKg  that  the  earlier  draft  had 
been  covered  in  part  by  the  shiinnent  ot  Octoba 
29tb,  the  day  of  its  acceptance. 

4.  An  instruction,  under  sach  drcumstances, 
to  the  effect  that  the  bank  had  a  right  to  rely, 
from  the  acceptance  of  the  earlier  draft,  upon  the 
fact  that  stock  to  cover  it  had  been  shipped  prior 
to  the  date  of  Its  acceptance,  and  that  B.  &  F. 
could  not  apply  tbe  shipment  made  on  that  day  to 
ita  payment,  was  erroneous. 

5.  The  estoMKl  contended  for  would  not  arise, 
beyond  forbidding  B.  &  F.  to  apply  to  the  pay- 
ment of  tbe  earlier  draft  stupments  of  stock  of 
whidi  they  coold  not  reesonaoly  have  known  at 
the  time  of  acceptiog  such  draft 

(Syllabus  by  tin  Court.) 

Error  to  district  court,  Douglas  coun^; 
Hopewell,  Judge. 

Action  by  the  Utah  National  Bank  against 
George  Burke  and  James  A.  Frazler,  partners 
as  George  Bnrke  ft  Frazler,  on  a  draft 
There  was  a  judgment  for  plaintiff,  and  de- 
fendants bring  error.  Beversed. 

Hall  &  McCuUocb  and  Schomp  &  Corson, 
for  plaintiffs  In  error.  Isaac  B.  Congdon^ 
and  J.  B.  Clarkson,  tor  defendant  In  error. 

IBVINB,  C.  In  188S,  one  Hall  and  one 
Moore,  partners  under  tbe  name  of  Hall  & 
Moore,  and  engaged,  or  Intending  to  engage, 
In  the  business  of  purchasing  Uve  stock  In 
the  then  territory  of  Utah,  and  shipping  the 
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same  to  market,  opened  negotiations  with  tbe 
Utab  National  Bank,  with  a  view  to  trans- 
acting business  with  that  institutioa.  At 
Hatl  &  Moore's  request  a  letter  was  written 
to  tbe  South  Omaba  National  Bank  Inquir- 
ing as  to  tbe  standing  of  George  Burke  & 
Frazier,  a  firia  od gaged  In  tbe  live-stock  com- 
mission business  at  Soutb  Omaha,  with 
which  Hall  &  Moore  contemplated  transact- 
ing their  business.  This  letter  was  referred 
by  the  South  Omaha  National  Bank  to  George 
Burke  &  Frazier;  and  In  response  thereto, 
a  letter,  dated  August  4,  1888,  was  addressed 
to  the  Utah  National  Bank  by  George  Burke 
&  Frazier.  The  letter  began  as  follows: 
"The  cashier  of  South  Omaha  National  Bank 
referred  your  letter  to  us  today,  in  regard  to 
paying  Mess.  Hall  &  Moore's  drafts.  In  re- 
ply, would  say  we  will  pay  Mess.  Hall  & 
Moore's  drafts,  till  further  notice,  for  tbe 
cost  or  value  of  stock  shipped  to  ua  here, 
with  or  without  bill  of  lading  attached." 
The  remainder  of  the  letter  Is  not  material  to 
the  decision  of  the  case.  This  letter  was  re- 
ceived by  the  Utah  National  Bank  August 
Stb,  and  on  that  day  its  cashier  addressed  to 
George  Burke  &  Frazier  the  foUowiug: 
•TCour  favor  4tb  Inat  has  been  received.  We 
will  advance  Messrs.  Hall  &  Moore  such  mon- 
eys as  they  may  want  to  draw  for  on  you, 
which  is,  from  what  I  can  from  Mr.  Hall, 
for  the  cost  of  tbe  cattle  here.  I  will  cheer- 
fully reply  to  any  who  may  ask  regards  to 
your  standing,  etc.  I  have  been  in  cattle 
myself,  and  will,  as  far  as  I  can,  lo<^  and 
see  what  kind  and  bow  many  cattle  Mr.'EbUI 
will  ship  next  week."  On  that  day,  tbe  Utah 
Bank  discounted  a  draft  of  Hall  &  Moore 
on  George  Burke  &  Frazier  for  $1,.S.*!0,  dated 
August  7th,  and  from  that  time  until  October 
23d  continued  to  receive  from  Hall  &  Moore 
drafts  in  various  amounts  on  George  Burke 
&  Frazier,  all  of  which  were  paid.  In  this 
way,  something  over  $50,000  was  drawn  and 
paid.  On  October  23d,  a  draft  was  drawn 
for  $0,000,  which  was  accepted  October  29th, 
and  paid  Novemtier  lat.  November  8th,  a 
draft  wiis  drawn  for  $16,000,  which  was  in 
due  course  pi-esented^  and  acceptance  re- 
fused. There  was  thereafter  paid  thereon 
about  $7,000;  and  this  action  was  brought 
by  the  Utah  Bank  against  George  Burke  & 
Frazier  to  recover  the  remainder,  of  about 
$9,000.  There  was  a  verdict  and  Judgment 
for  the  plaintiff  for  $7,746.06.  and  the  de- 
fendants prosecute  error. 

The  assignments  of  error  are  quite  numer- 
ous. We  are  practically  precluded  from  an 
examination  of  those  relating  to  Instructions 
given  by  the  court  of  its  own  motion,  be- 
cause in  tbe  motion  for  a  new  trial  the  as- 
signment relating  thereto  la  directly  against 
all  the  instructions  given,  en  masse.  Many 
of  them  are  manifestly  free  from  error,  and 
the  others  cannot,  therefore,  be  considered. 
A  similar  obstacle  presents  itself  to  assign- 
ments of  error  relating  to  tbe  refusal  of  In- 
BtructloDS   requested   by    tbe  d^endants. 


Complaint  la,  howerer,  made  of  the  giving 
of  tbe  twelfth  and  fourtMnth  InstmctlonB 
requested  by  the  plaintiff;  and  as.  In  oar 
opinion,  tliey  were  both  erroneous,  tbe  assign- 
ment of  the  two  together  In  the  motlos  for  a 
new  trial  was  su&irat  As  tbe  judgment 
must  be  reversed  because  of  error  In  these 
Instructions,  we  will  not  consider  the  other 
assiguments,  which  relate  to  rulings  upon 
tbe  evidence,  as  tbe  questions  thereby  pro* 
sented  may  not  recur. 

In  addition  to  the  facta  already  stated.  It 
appeared  that,  from  October  20th  to  Novem- 
ber 8th,  there  had  been  drawn  checks  by 
Hall  &  Moore  upon  tbe  Utah  bank,  wbicb 
resulted  in  an  overdraft,  on  Novembei;  Sth, 
to  the  amount  of  $15,549.94.  Tbe  $16,000 
draft  was  then  drawn,  but  Its  amount  not 
placed  to  the  credit  of  Hall  &  Moore,  although, 
after  November  Bth,  several  other  small 
checks  were  paid.  Tbe  evidence  was  very 
meager,  but  possibly  sufficient  to  show  that, 
after  the  drawing  of  tbe  $9,000  draft  on  Oc- 
tober 23d,  there  was  shipped  by  Hall  & 
Moore  to  the  defendants  live  stock  to  the 
value  of  $10,000  and  upwards;  but,  In  order 
to  reach  this  result,  we  must  include  In  these 
sblpmenta  a  large  shipment  made  October 
29tfa,  the  day  the  $0,000  draft  was  accepted. 
Tbe  plaintiff  proceeded  npon  the  theory  that 
the  acceptance  of  a  draft  by  the  defendants 
estopped  them  from  asserting  that  there  had 
not  at  that  time  been  shlpited  live  stock  to 
meet  It;  and  In  accordance  with  that  theory 
the  Instructions  complained  of  were  given, 
as  follows;  (12)  "You  are  tastructed  that 
when  defendants  bad  accepted  and  paid  the 
$9,000.00  draft  drawn  on  October  23,  1888, 
that  plaintiff  had  the  right  to  presume  and 
rely  upon  the  fact  that  stock  had  been  ship- 
ped, pi-ior  to  tbe  date  of  such  acceptance  and 
payment,  sufllclent  to  cover  the  draft,  and 
were  warranted  In  making  the  advances  to 
Hall  &  Moore  for  the  purchase  of  stock  to  be 
shipped  thereafter  to  the  defendants,  and 
defendants,  as  against  the  plaintiff,  had  no 
right  to  apply  the  proceeds  of  snch  future 
shipments  to  the  payment  of  said  $9,000.00 
draft."  (14)  "If  you  find  from  the  evidence 
that  stock  to  the  coat  or  value  of  tbe  $16,- 
000.00  draft  was  shipped,  on  and  after  the 
date  of  the  acceptance  of  the  $9,000.00  draft 
by  the  defendants,  then  you  are  Instructed 
that  it  is  immaterial  what  the  condition  of 
the  defendants'  account  was  with  Hall." 
Now,  we  construe  tbe  contract,  so  far  as  Is 
material  to  these  Instmctlons,  as  follows: 
By  tbe  letter  of  credit  of  August  4tb,  tbe  de- 
fendants obligated  themselves  to  the  plain- 
tiff to  accept  drafts  of  Hall  &  Moore  for  tbe 
cost  or  value  of  stock  shipped  to  South  Oma- 
ha by  Hall  &  Moore.,  The  phrase,  "with  or 
without  bin  of  lading  attached,"  extended 
their  obligation  this  far:  That  no  duty  was 
jjQposed  upon  the  plaintiff  to  insist  that  bills 
lading  should  be  attached  to  the  drafts; 
qpi^  that  therefore,  If  a  draft  should  be 


vrn  without  bill  of  lading,  the  defendants 
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wen  bound  to  accept  it,  provided  It  was  for 
tbe  coat  or  valne  of  atodc  then  ahlpped  to  tlie 
deCeadantBr-that  U,  tbat  in  acc^tlng  a  draft 
tlie  dif  endanta  aaanmed  tlie  risk  of  their  re- 
celTli^  the  stock  to  coTer  it  It  was  a  con- 
dition of  the  letter  that  dmfta  abonld  only 
be  accepted  to  corer  tbe  cost  or  value  of  tbe 
stock  shipped;  and  tbe  bask,  in  dleconnting 
drafts,  took  the  risk  of  their  bting  wltbin 
the  terms  of  tlM  letter  of  credit  We  think, 
therefore^  tbne  was  a  aniiatantial  ground 
for  tho  crural  awUcAtlott  ot  a  doctrine  ot 
estf^al,  based  on  the  acceptance  of  the 
drafts;  bat  we  do  not  think  tluit  the  Instnic- 
tlona  ffiven  stated  the  true  rulei  We  realise 
tbe  force  of  what  was  eald  in  Oaropbell  t. 
Nosbltt.  7  Neb.  300.-tbat  in  regard  to  estop- 
pels In  pals.  **thare  can  be  no  fixed  and  set- 
tled rules  oC  general  appllcatkm  to  regulate 
them,  as  In  technical  estoppels;  that  In 
many,  and  probably  most,  instances,  wheth- 
er the  act  or  admission  Aall  operate  by  way 
of  estopp^  or  not  mut  depend  upon  tbe  ch> 
cnmstancea  eC  each  case."  Still,  there  are 
some  general  rulsa  applicable  to  tbe  doctrine 
of  eqaltaUe  estoni^  Under  the  ciicum- 
Btances  of  this  case^  we  would  not  go  so  far 
as  to  bold,  as  muy  oonrts  Imts  done  (and 
iwobalily  conectly,  nndw  the  facta  before 
tlmn),  that  there  must  be  some  mlarepre- 
aentatlon  or  concsalment  of  fiuta,  known  to 
one  party  and  not  known  to  the  otbesr.  On 
tbe  contrary,  we  think  tbe  following  state- 
ment by  the  sppreme  court  of  Dakota  (Par- 
Uman  t.  Toung,  2  Dak.  175,  4  N.  W.  139.  711) 
is  eonoet;  and  applicable  to  such  transao* 
tktns  as  tbe  present:  '"To  establish  an  estop- 
Ib  pais  it  must  be  sliown,  first  that  the 
penon  sought  to  be  estopped  has  made  an 
admission  or  done  an  act  with  the  Intention 
of  Infinendng  the  condnct  of  another,  or  that 
be  bad  reason  to  bellere  would  Influence 
bis  conduct  incoDStstent  with  the  evidence 
he  pnqiwsed  to  give,  or  the  title  he  proposed  to 
set  up:  second,  that  the  other  party  has  acted 
npon,  or  has  been  infiuenced  by,  such  act; 
third,  that  tbe  party  will  be  prejudiced  by  al- 
lowing the  truth  of  tbe  admission  to  be 
proved."  But  It  is  also  true,  as  sold  in  that 
ease,  that  "estoppels  must  be  certain,  to  er- 
ecy  Intent;  for  no  one  shall  be  denied  set- 
ting up  tho  truth,  unless  tt  Is  In  plain  and 
clear  oootradtction  to  his  former  acts."  We 
take  it  that  to  constitute  an  estoppel  in 
pals  the  conduct  of  tbe  party  estopped  must 
hare  been  such  as  to  warrant  the  other  party 
In  acting  m  the  b^ef  that  the  facts  were 
as  indicated  by  such  conduct—that  he  must 
so  baTe  bellered  and  acted.  Now,  tbe  foui^ 
teenth  Instruction  was  to  tbe  effect  that  If 
stock  to  the  cost  or  value  of  $16,000  was 
shipped  on  and  after  the  date  of  tbe  accept- 
ance of  the  $9,000  draft  then  tbe  condition 
tt(  defendants'  account  with  Hall  &  Moore 
was  ImmatertaL  In  view  of  tbe  evidence, 
ihls  meant,  and  could  only  mean,  tbat  the  ac- 
ceptance of  the  99,000  draft  estopped  the  de- 
fendanta  from  asserting  that  stock  to  Its  full 


amonnt  had  not  hem  shipped  before  tho  day 
It  was  accepted.  As  we  have  said,  a.  large 
Bhlpmmt  of  sto^  was  made  flis  very  day 
at  Its  acc^tance;  and  the  idalntlfr  could 
only  recoTW,  under  tbe  tenna  of  the  letter 
of  credit  and  the  eridenc^  by  calculating  the 
Talue  of  the  shipment  of  October  28th,  as  a 
portion  of  the  sum  for  which  the  $16,000 
draft  was  drawn.  Thte  the  instruction,  in 
effect  required  should  be  done^  alttaou^  the 
fact  might  be  otherwise.  It  was  not  neces- 
sary for  tbe  plaintiff  to  go  back  to  tbe  be- 
ginning of  tbe  transaction,  and  prove  that 
the  aggr^ate  cost  or  value  of  the  stodc  ship- 
ped  was  equal  to  the  aggregate  of  the  drafta 
made.  Where  a  draft  was  accepted,  tbe 
plaintiff  had  a  right  to  presume  tbat  the  de- 
fendants found  tbat  It  bad  been  drawn  in  ac- 
cordance with  the  letter  of  credit  and  that 
stock  to  the  cost  or  value  of  its  amount  had 
then  been  shipped;  but  the  plaintiff  had  no 
right  to  presume  that  acceptances  were  given 
based  solely  on  shipments  made  prior  to  the 
day  of  tbe  acceptance.  In  accepting  a  di'aft 
tbe  defendants  did  not  give  the  plaintiff  to 
understand  auytblnt;  more  than  tbat  stock 
in  value  equal  to  the  amount  of  the  draft  had 
at  the  time  of  the  acceptance  been  shipped. 
These  are  days  of  the  electric  telegraph,  and 
on  tbe  presentation  of  a  draft  for  $8^000  on 
October  29tb,  tbe  defendanta  might  accept  ft 
on  tbe  faltb  of  Information  In  their  position 
that  stock  had  tbat  vny  day  been  shipped 
to  cover  it  We  do  not  say  tbat  there  is  ev< 
Idence  to  suppMt  this  view;  but  we  are  not 
dealing  with  the  actual  facts;  we  axe  mere- 
ly ron^iiderins  what  tbe  defendants'  conduct 
gave  tbe  plaintiff  a  right  to  rely  on.  The 
shipment  of  October  29th  might  have  been, 
so  far  as  the  evidoice  discloses,  before  tbe 
$9,000  draft  was  accepted.  Tbe  plaintiff 
was  bound  to  know  tbat  this  might  be  so. 
It  bad  no  riglit.  In  making  future  advan- 
ces, to  pr^rumc  tliat  It  was  not  bo.  And, 
more  than  tliat,  the  evidence  falls  to  show 
tbat  In  making  such  advances  the  plaintiff 
relied  on  the  acceptance  of  the  $9,000  draft 
as  showing  tbat  the  shipment  of  Octobtf 
20th  was  not  yet  drawn  against  The  estop- 
pel contended  for,  therefore,' could  not  arise; 
beyond  forbidding  the  defendants  to  apply 
to  the  payment  of  earlier  drafts  shipments  of 
stock  of  which  they  could  not  reasonably 
have  known  at  tbe  time  of  the  acceptance  of 
such  drafte;  and  the  instruction  was  erro- 
neous lu  that  It  held  the  defendants  estopped 
frmn  proving  the  application  to  the  payment 
of  tbe  $9,000  draft  ot  the  riilpment  of  stock 
made  the  day  of  its  acceptance.  The  twelfth 
instruction  Is  slmllsr  In  Its  effect  to  the  four- 
teentb,  except  that  Its  language  leaves  It  un- 
certain whether  the  acceptance  or  the  pay- 
ment of  the  $9,000  draft  created  tbe  estop- 
pel. Now,  the  obligations  of  the  defend- 
ants were  fixed  by  acceptance,  and  payment 
after  acceptance  and  in  pursuance  of  that 
obUgatlon-:at  least  wliere  the  paper  was,  or 
was  supposed  to  be,  in  tbe  hands     a  holder 
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tor  Talue— created  no  new  estoppel.  Aside 
from  tbe  Injection  of  this  element,  and  the 
uncertainty  created  thereby,  the  Instruction 
Is  open  to  tbe  same  objections  as  tbe  fooiv 
teeuth.   Reversed  and  remanded. 


HICKMAN  T.  LAYNE  et  al. 

(Sapreme  Court  of  Nebraska.    Feb.  18,  1896.) 

BriDBXOB  —  iNgTBDOTioirs  —  HiKULBsa  Erkok  — 
ABOumifT  or  Cooksbi/— Rioht  to  Opbk 
AHO  to  Cumik— WAlTSa. 

1.  ETldence  examined,  and  Md  to  support 

the  verdict. 

2.  Instmctlons  Riven  and  refused  not  re- 
viewed, because  insufficient!}  asBigned  for  error 
hi  the  motioD  for  a  new  trial. 

3.  Plaintiff  introduced  in  evidence  an  item- 
ized account  of  materials  furnished,  irtiidi  tbe 
jury  took  to  their  room  when  conddering  their 
verdict    Held  not  prejudicial  error. 

4.  Error  cannot  be  predicated  on  the  admls- 
flion  of  certain  testimony,  where  ample  testimony 
of  the  same  nature  was  admitted  without  objec- 
tion. 

5.  Tbe  party  upon  whom  rests  tbe  burden  of 
the  issue  Is  entitled  to  open  and  dose  the  evldmce 
and  argnmenta  to  tbe  jury  on  the  trial  of  the 
cause. 

6.  Where  the  party  holding  the  affirmatiTe 
waives  the  opening  sreument  to  the  Jaiy,  hs  is 
not  thereby  deprived  of  clo^g  the  case  after  Us 
adversary  has  made  his  argument 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Lancastw  camtj'. 
Hall,  Judge. 

Actlm  by  Isaac  N.  Htcfcman  ocalnst  John 
I-Ayne  and  Fred  W.  Krone,  partners  as  Layne 
&  Krone,  and  otbUB.  There  ^ms  a  Judgment 
for  certain  defendants,  and  plaintiff  brings  ec- 
Tor.  Reversed. 

Wm.  Leeae  and  Stewart  &  Munger,  for 
plaintiff  in  error.  Found  &  Burr,  for  de- 
fendants In  error. 

NORVAL,  J.  'nils  action  -was  brought  up- 
on tbe  boaA  hereinafter  mentioned  by  Isaac 
N.  Hickman  agaJnst  John  Layne  and  Fred  W. 
Krone,  partners  as  Layne  &  Krone,  George 
Martin,  N.  Westover,  George  Sberer,  A.  B. 
Beach,  J.  E.  Stockwell,  N.  N.  Menard,  Fred 
Voight,  and  W.  Henegan.  to  recover  for  ma- 
terials alleged  to  have  been  sold  and  deliv- 
ered to  Layne  &  Knme  by  one  John  Ellis,  and 
used  by  them  in  the  erection,  for  the  state,  at 
Beatrice,  in  18S7,  of  a  building  for  tbe  insti- 
tution for  the  feeble-minded.  Layne  &  Krone 
entered  Into  a  written  contract  with  the  board 
of  public  lands  and  buildings  to  furnish  tbe 
materials  and  labor,  and  to  erect  said  build- 
ing, for  a  stipulated  price,  payable  ns  the 
work  progressed,  on  the  monthly  estimates  of 
the  superintendent  of  construction,  which  con- 
tract contained  a  provision  to  the  effect  that 
Layne  &  Krone  should  pay  off  and  settle  in 
full,  with  all  parties  entitled  thereto,  claims 
that  should  become  due  by  reason  of  labor 
or  materials  furnished  or  used  In  tbe  con- 
struction of  the  building.  A  bond  for  the 
faithful  compliance  with  the  contract  was 
given  to  the  state  by  Layne  &  Krone,  whlcl) 


was  also  signed  by  tbe  other  defendants,  some 
of  them  as  sureties,  and  others  as  witnesses 
to  its  execution  merdy.  This  btmd,  with  tbe 
exception  of  tbe  parties,  date,  and  amount 
of  the  penalty,  being  IdenUcal  with  tbe  one 
Involved  In  Sample  v.  Hale,  84  Neb.  220,  SI 
N.  W.  887,  will  not  be  set  out  In  this  opinion. 
Subsequent  to  the  execution  of  the  bond  and 
contract  aforesaid,  John  EUls  furnished  the 
contractors  tbe  stone  and  concrete,  used  In  tbe 
building,  amounting  to  $2,124.16,  npon  which 
has  been  paid  ^1,902.02,  and  no  more,  leaving 
a  balance  due  tfaerefw  of  (222.14.  Hie  ac- 
count for  the  materials  so  furnished  has  been 
duly  transferred  by  Ellis  to  this  plaintiff,  who 
brings  this  action  to  recover  said  balance 
against  tbe  principals  and  sureties  upon  said 
bond.  lAyne  interposed  no  defense.  Tbe 
other  defendants  answered  the  petition  by  a 
general  denial,  and,  as  a  second  defense,  al- 
leged that  prior  to  tbe  furnishing  of  the  ma- 
terials for  which  compensation  Is  demanded, 
the  firm  of  Layne  &  Knxie  had  dlsscdved, 
said  Krone  retiring  from  the  firm,  of  which 
plaintiff  and  bis  assignor  bad  knowledge  and 
notice,  and  that  I«yne  aloae.  is  liable  for  the 
payment  of  said  materials.  By  stlptilatl<m  of 
tbe  parties  In  apea  court,  tbe  Jury  returned  a 
verdict  for  Menard,  Voight,  and  Henegan; 
they  having  signed  tbe  bond  as  witnesses. 
Tbe  Jury  found  for  plaintifl,  against  tbe  de- 
fendant Layne,  for  tbe  full  amount  claimed, 
and  also  In  favor  of  tbe  other  defendants. 

Th&t  tbe  bond  given  to  tbe  state  inured  to 
the  benefit  of  tbe  subcontractors  of  Layne  & 
Krone,  end  that  such  snbcontractors  could 
maintain  an  action  for  a  breach  of  the  condi- 
tions of  the  bond.  Is  settled  by  repeated  de- 
cisions of  this  court  Sample  v.  Hale,  84  Neb. 
220,  Bl  N.  W.  887;  Habig  v.  Layne,  88  Neb. 
747,  57  N.  W.  .'SSO:  Lyman  v.  City  of  Lin- 
coln, 38  Neb.  704,  67  N.  W.  531;  Doll  v. 
Crume,  41  Neb.  655,  50  N.  W.  806;  Heating 
Co.  V.  McClay,  43  Neb.  640,  62  N.  W.  50; 
Kauffmann  v.  Cooper,  46  Neb.  444,  65  N.  W. 
796,  Tbe  first  question,  therefore,  to  be  con- 
sidered, is  whether  the  materials,  for  tbe 
value  of  which  this  suit  Is  brought  were  fur- 
nished by  plaintiff's  assignor,  Ellis,  to  tbe 
firm  of  I^ayne  &  Krone,  or  under  a  contract 
with  them,  or  to  John  Layne  alone,  on  bis 
Individual  account.  The  partnership  of  Layne 
&  Krone  was  dissolved  on  November  9,  1887, 
the  defendant  Krone  retiring  from  tbe  firm, 
and  tbe  business  was  thereafter  conducted 
by  Layne  In  bis  own  name,  who  completed 
the  building.  A  considerable  portion  of  the 
materials  had  already  been  furnished  by  Bi- 
lls at  the  date  of  the  dissolution,  and  pay- 
ment tb^efor  has  been  made.  The  amount 
claimed  in  this  action  is  for  a  part  of  the  ma- 
terials delivered  since  November  0th.  It  is 
claimed,  by  irialntlff,  in  argument  that  all  the 
materials  were  delivered  under  a  contract 
^tered  into  by  Ellis  with  Layne  &  Krone 
Q})0\it  October  1,  18S7,  and  during  the  exlst- 
ce  of  the  partnership.  This,  the  defendants 
,ai9^  Is  incorrect    The  testimony  on  behalf 
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flf  tlw  plaintiff  addnoed  on  the  trial,  and 
whieb  ia  embodied  In  the  bill  of  excepOniB, 
fully  suBtalna  the  theory  ud  contention  of 
the  plaintiff.  On  the  other  band,  the  Infei^ 
ence  could  be  properly  drawn,  from  portions 
of  the  testimony  of  the  defendant  Layne,  that 
no  contract  was  made  with  hla  firm  wherelv 
It  agreed  to  furnish  any  certain  amount  of 
atone  for  the  erectlcm  of  the  building;  that 
prices  were  named  on  the  different  kinds  of 
stone,  but  the  firm  did  not  agree  to  take,  nor 
did  Ellis  agree  to  deUrer,  what  stone  should 
be  required  to  complete  the  building  or  any 
port  thereof;  that  the  stone  was  ordered  as 
It  was  needed  from  time  to  time,— that  afto* 
the  dissolution  In  the  name  of  Layne,  and  a 
portion  of  this  was  paid  by  the  individual 
check  of  the  latter.  While  the  testimony  of 
this  witness  Is.  in  some  particulars,  weak  and 
erasive,  we  cannot  say  that  the  Jury  wwe 
not  warranted  in  finding  that  the  materials 
in  dlspnte  were  not  furnished  under  and  In 
pursuance  of  a  contract  with  the  firm  of 
L4iyne  &  Krone,  although  the  preponderance 
of  the  evidence  would  have  Justified  a  differ- 
ent conclusion.  In  this  connection,  It  may  not 
be  amiss  to  state  that  no  express  contract  with 
Layne  &  Krone  tor  the  furnishing  of  the  ma- 
terials la  averred  In  the  petlttfm,  the  allega- 
tion being  that  they  were  furnished  at  their 
request.  It  is  true,  as  argued  by  counsel, 
that  partners  are  not  rdeaaed  from  unfulfilled 
«oottactB  and  obllgatlona  by  the  dlssolotlcai 
<^  the  firm.  Such  was  the  dedslon  In  Swobe 
T.  Light  Co.,  39  Neb.  687,  58  N.  W.  181.  But 
this  jrinciple  could  only  be  InriAed  1^  the 
plalntifl  In  case  he  established  that  Layne 
&  Knme  agreed  with  Ellis  to  take  from  him 
all  the  atone  required  for  the  erection  of  the 
building,  and  all  that  was  received  was  dellv- 
■ered  under  soch  agreemoit  The  Jury  having 
found  against  the  plalnUff  on  the  facts,  tlie 
principle  of  law.  Invoked  by  idaintlff,  that 
partners  cannot,  by  dlsstdvtng,  release  tfaem- 
adves  from  nnfnlflUed  contracts,  is  not  appli- 
cable to  the  case  vaAet  ccmslderatlon. 

Complaint  la  made,  in  the  l>rief,  of  the 
third  and  fourth  Instructions  given  by  the 
court  on  Its  own  motion,  and  the  refusal  to 
giTe  the  plaintiff's  third,  fourth,  and  sixth 
requests.  The  court's  diarge  consists  of  five 
aeparately  numbered  paragraph^^  and  the 
giving  of  them  all,  as  well  as  the.  three  re- 
quests refused.  Is  assigned  for  error,  in  the 
motion  for  a  new  trlid,  as  follovra:  "(&)  The 
court  erred  in  giving  paragraphs  of  instruc- 
tioDS  numbered  1,  2,  8.  4,  and  S,  on  Its  own 
motion.  (6)  The  court  erred  In  refusing  to 
give  paragraidis  of  InstructlMis  numbered  8, 
4,  and  6,  asked  the  plaintiff."  The  first 
and  second  instmctlons  were  properly  given. 
The  first  briefly  stated  the  nature  of  the  ac- 
tion, and  the  second  told  the  Jury  that,  un- 
der the  stipulation  of  the  parties,  they  should 
return  a  verdict  for  Menard,  Votght.  and 
Henegan.  There  being  no  error  In  either  of 
these  Instmctltms,  the  fifth  subdivision  of 
the  motion  for  a  new  trial  was  not  well  taken. 


It  is  needless  to  cite  auttaoritlefl  In  suroort  of 
this  familiar  rule. 

PlalntlfTs  fonrUi  request  was  as  follows: 
*'If  you  find,  from  the  evidence  that  the 
plalntifl  mtered  Into  the  cmtract  with  Layne 
&  Krone  to  famish  the  material  sued  tcv 
prior  to  a  disscdutlon  of  such  firm,  but  did 
not  deliver  the  same  until  after  a  dlssolutl<n, 
both  Layne  ft  Krone,  together  with  the  sure- 
ties on  their  bond  to  the  state,  would  be  li- 
able for  any  balance  due  plalntifl  for  such 
materiaL"  The  doctrine  enunciated,  in  this 
instruction  Is  clearly  expressed  in  the  fourth 
paragraph  of  the  charge  to  the  Jury.  It  was 
not  error  to  decline  to  repeat  It.  The  request 
being  properly  denied  for  the  reason  stated, 
the  assignment  based  upon  the  refusal  of  In- 
stmctiona  must  be  overruled,  without  con- 
sidering the  other  requests  of  which  com- 
plaint is  made. 

Plaintiff  Introduced,  in  evidence  his  Item- 
ized account  erf  the  stone  furnished,  and,  over 
his  objectho,  the  Jury  were  permitted  to  take 
the  same  to  their  room  when  considering 
th^  verdict  Srcor  is  asMgned  upon  this 
action  of  the  court  We  fall  to  comprehend 
how  plaintiff  could  have  been  prejudiced 
allowing  the  Jury  to  inspect  the  account 
since  It  was  Introduced  by  tilmself.  Ttue^  It 
was  made  out  agabut  Layne  alone;  but  If 
plaintiff  had  any  explanation  to  make  eon- 
cornlng  that  matter,  he  should  have  done  so 
hi  his  testimony.  This  he  did  not  do,  and 
tUs  drcumstance  may  have  militated  against 
him  with  the  Jury.  If  ao^  he  has  no  one  but 
himself  to  blame  therefor. 

It  is  next  argued  that  error  was  committed 
In  permitting  the  witnesses  Coldlron  and 
Cain  to  give  testimony  to  the  effect  that  the 
dissolution  of  the  partnership  between  Layne 
and  Knae  was  a  general  subject  of  conver- 
sation In  and  about  the  building  in  question 
during  itS'  erection.  To  this  argument  there 
are  two  answers.  In  the  first  place,  while 
objection  waa  made  by  plaintiff  to  this  dass 
of  testimony,  on^  If  not  both,  of  the  wltnefls- 
ea,  named  teatifled  to  the  same  fact  without 
any  objection  whatever.  Again,  the  purpose 
of  this  testimony  waa  to  show  that  Bills  had 
notice  or  knowledge  of  the  dissolution. 
Whether  such  evidence  waa  competent  or  not 
we  shall  not  determine.  It  Is  enough  to  know 
that  SUls  himself  testified  that  he  waa  cog- 
Blxant  of  the  report  cnrreit  upon  the  streets 
that  Layne  &  Krone  had  dissolved,  aiul  it  Is 
undisputed  that  Layne  told  lilm  of  the  dis- 
solution sotti  after  it  occurred.  PlalntifTs 
asidgnor  having  had  actual  notice  of  the  dis- 
solution, the  testimony  of  the  two  persons 
mentioned,  If  erroneous,  was  error  without 
prejudice. 

It  Is  finally  urged  that  the  trial  Judge  com- 
mitted an  error  in  refusing  to  pennit  coun- 
kA  for  the  plaintiff  to  make  the  closing  ad- 
dress to  the  Jury.  It  appears,  &om  the  tran- 
script of  the  Journal  entry  of  the  case,  that, 
after  the  evidence  on  both  sides  was  adduced, 
counsel  for  the  plaintiff  waived  the  opening 
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srgnment;  and,  after  tiw  BanunbiF  '^p  t>7 
counsel  for  defendants  was  made,  nefenA- 
ants  objected  to  plaintiff's  counsel  making 
the  closing  argument,  whlcli  objection  the 
Judge  BUBtalned,  and  an  exception  was  taken 
to  tke  ruling.  Section  283  of  the  Code  of 
Civil  Procednre  specifles  tb»  order  of  pro* 
ceedlngs  in  jmy  trials,  which  ostdsx  mast  be 
followed  unless  the  court  otherwise  directs. 
The  sixth  subdiTldon  ot  this  section  reads 
thus:  "Sixth.  The  parties  may  then  submit 
or  argue  the  case  to  the  jury.  In  the  argu* 
ment,  the  party  required  first  to  produce  his 
eridence  shall  hare  the  opening  and  conclu- 
sion." Under  this  moTlslon  the  party  hav- 
ing the  afflrmattve  of  the  Issue,  or  against 
whom  judgment  would  have  gooe  had  no  evi- 
dence been  Introduced,  has  the  iHght  to  open 
and  close  the  argument  to  the  jury.  Ytf- 
qnaln  t.  Finch,  13  Neb.  005,  19  N.  W.  706; 
Rolfe  T.  PiUoud,  16  Neb.  21,  19  N.  W.  615, 
970;  Railroad  Ca  t.  Walker,  17  Neb.  432,  23 
N.  W.  348;  Osborne  t.  Kline,  18  Neb.  344, 
25  N.  W.  S60;  Rea  T.  Bishop,  41  Neb.  202, 
69  N.  W.  BBS.  Under  the  quoted  statutory 
proTlalon  and  the  foregoing  authorities,  coun- 
sel for  the  plaintiff  in  the  case  at  bar  was 
entitled  to  make  the  opening  and  closing  ad- 
dresses to  the  jury,  had  he  so  desired.  But 
be  expressly  waived  the  opening.  Did  he 
ttaerefcv^  waive  the  right  to  close?  We  do  not 
so  understand  the  rule  and  practice  to  be. 
Had  counsel  for  defendants  waived  an  argu- 
ment, then  the  case  wonld  have  gone  to  the 
Jury  without  any  aqrnment  whatever.  Plain- 
tiff took  that  chance  when  he  waived  his 
opening.  Tlie  defendants  not  having  waived 
argument  on  their  part,  the  plaintiff  has  the 
right  to  close,  notwithstanding  he  made  no 
opening  address.  Trask  v.  People,  151  m. 
623,  88  N.  E.  248.  But,  It  Is  said,  If  plaintiff 
had  made  the  closing  address,  he  eouM  have 
reified  alone  to  the  ailment  of  defendants* 
counsel;  and,  as  the  record  does  not  afflrma- 
tivdy  show  there  was  anything  to  reply  to, 
therefore  the  ruling  was  without  prejudice. 
Conceding  it  to  be  the  rule,  without  decid- 
ing the  point,  that  the  closing  must  be  con- 
fined to  a  strict  reply  to  the  argument  on  the 
other  side,  and  that  such  matters  rest  large- 
ly In  the  discretion  of  the  trial  court,  It  does 
not  follow  that  counsel  tor  the  plaintiff,  to 
save  his  exception,  was  required  to  preserve 
tite  speech  of  his  adversary  In  the  bill  of  ex- 
ceptions, in  order  to  make  error  afflrmntlvely 
appear.  If  the  verdict  was  the  only  one 
which  could  have  been  found  under  the  evi- 
dence, then  the  denial  of  the  right  to  cloee 
would  have  been  without  prejudice.  In  such 
ease  there  would  have  been  no  abuse  of  dts* 
cretlon.  In  the  case  at  bar,  the  evidence  was 
sharply  conflicting  upon  the  real  litigated 
issue  In  the  case,  namely,  whether  the  ma- 
terials were  furnished  under  a  contract  with 
Layne  &  Krone,  or  to  Layne  alone,  upon  his 
own  responsibility.  Therefore,  the  right  to 
make  the  closing  argument  ni>on  the  evi- 
dence was  of  no  Inconsiderable  advantage. 


Had  plaintiff's  oonnsel  been  permitted  'l 
close  the  case,  who  knows  but  wbat  bis  eit 
qnence  and  logic  may  not  have  turned  tb 
scales.  Much  discretion  rests  with  the  tris 
judge  as  to  the  acc^  of  arguments  of  com 
sel,  either  as  to  time  or  relevancy,  and  sue 
discretion  will  not  be  Interfered  with  by 
reviewing  court,  except  where  an  abuse  1 
shown.  Such  discretion,  however,  caimot  t 
extended  to  the  denial  of  the  right  to  maii 
any  argument  to  a  jury  where  there  Is  a  coi 
flict  in  the  evidence,  or  where  difTerent  coi 
elusions  may  be  Intimately  drawn  from  tl 
facts  proven.  Houcfc  v.  One,  30  Neb.  li; 
46  N.  W.  280;  Hettinger  v.  Beiler,  51  II 
App.  820;  Railroad  Go.  v.  Bryan,  90  111.  I2i 
Railway  Co.  v.  Thomason,  50  Ark.  140,  : 
S.  W.  698;  Huntington  v.  Conkey,  33  Bar' 
218;  Hariey  v.  Fitzgerald,  81  Hun,  305,  ; 
N.  Y.  Supp.  414.  The  denial  to  [dalntlff  < 
the  right  to  make  the  closing  a^ment  is 
fatal  error,  for  which  the  judgment  must  1 
reversed,  and  the  cause  remanded  tax  a  ne 
trlaL  Reversed  and  remanded. 


FIRST  NAT.  BANK  OF  GREENWOOD 
CASS  COUNTY  et  aL 
(Sopreme  Court  of  Nebraska.    Feb.  18. 1896. 
Bill  or  ExospnoKS— AnruBimoATioir. 
Where  the  bill  of  exceptions  poiporting 
contain  the  evidence  in  a  case  Is  not  anthentlcat 
by  the  certificate  of  the  clerk  of  the  trial  com 
it  is  not  properly  before  this  court,  and  will  d 
be  examined,  and  assignmeDta  of  error  dependli 
upon  matteiB  of  evidenoe  cannot  be  dedded. 
(SyUabM  by  tlu  Court) 

Error  to  district  court,  Cass  county;  Cha 
man,  Judge. 

Action  by  Cass  county  and  another  again 
the  First  National  Bank  of  Greenwood  ai 
others.  There  was  a  judgment  for  plalntifl 
.  and  the  bank  brings  error.  Affirmed. 

Marquett,  Deweese  &  Hail,  tot  plaintiff 
error.    H.  D.  Travis  and  Byron  Clark,  f 
defendants  la  error. 

HARRISON,  J.  This  Is  an  action  by  Ca 
county  and  Its  county  treasurer  agnlust  tl 
plaintiff  in  error,  hereinafter  called  tl 
"bank,"  to  recover  the  sum  of  $551.79,  a 
leged  to  be  due  as  Interest  on  county  fun* 
on  deposit  with  the  bank  under  the  provlsloi 
of  the  act  of  the  legislature  of  1S91,  e 
titled  "An  act  to  provide  for  the  depositing  > 
state  and  county  funds  In  banks  (Sess.  Lax 
1891,  p.  347,  c.  50).  The  petition  stated  tl 
corporate  character  of  the  county,  and  ali 
of  the  bank;  that  Louis  C.  Elckoff  was  tl 
duly  elected,  qualified,  and  acting  coun^ 
treasurer  of  the  county,  and  collected  ai 
had  the  custody  and  control  of  the  moue; 
and  funds  of  the  county.  The  propositit 
and  Its  terms  of  the  bonk  to  the  county  f< 
the  reception  of  county  funds  on  deposit,  i 
acceptance,  the  preseiitment  and  approv 
of  the  bond  as  required  by  the  law,  and  tl 
deposit  by  the  treasurer  of  the  funds  of  Ca: 
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county  in  the  First  Natloaal  Bank  of  Green- 
wood, In  accordance  with  the  terms  of  the 
contract,  were  pleaded;  also,  the  failure  and 
refusal  of  the  bank  to  pay  the  Interest  agreed 
upon  in  the  sum  of  $531.78.  The  bank  filed 
an  answer  as  follows:  "Now  come  the  de- 
fendants, and,  for  answer  to  plaintiff's  peti- 
tion, deny  that  they  owe  the  plaintiff  $651.79, 
Interest  on  the  county  funds  deposited  with 
the  First  National  Bank  of  Oreenwood,  by 
the  county  treasurer  of  Cass  county,  or  any 
other  sum;  but,  on  the  contrary,  allege  the 
fact  to  be  that  the  defendant  the  First  Na- 
tional Bank  of  Qreenwood,  Nebraska,  has 
paid  to  the  county  of  Cass,  through  Its  coun- 
ty treasurer,  all  of  the  interest  due  and  ow- 
ing to  the  said  county  funds  so  deposited 
with  the  said  First  National  Bank  of  Green- 
wood, Nebraska."  To  this  answer  there  was. 
In  reply,  a  general  denial.  A  trial  of  the  Is- 
sues resulted  in  a  verdict  and  judgment 
against  the  bonk,  and  in  Its  behalf  the  case 
Is  presented  bare  for  review. 

It  is  contended  by  the  bank  that  the  evi- 
dence adduced  In  the  case  disclosed  that  the 
major  portion  of  the  demand  upon  which 
the  action  was  based  was  composed  of  In- 
terest on  state  funds  or  money  collected  by 
tbe  county  treasurer  and  the  taxes  levied  for 
state  purposes,  and  the  other,  of  Interest  on 
school  district  mone^  and  the  district  road 
fund;  that  these  are  not  current  funds  be- 
longing to  the  coTmty;  and  that  the  law  un- 
der which  the  transaction  herein  involved 
was  made  only  provides  for  the  deposit  by 
the  treasurer  "of  money  In  his  hands  be- 
longing to  the  several  dlCFei-ent  curreut  funds 
of  the  county  treasurer";  and  that  no  re- 
covery could  be  legally  had  of  interest  on 
a  deposit  of  any  other  than  current  funds; 
hence  none  could  be  allowed  in  this  case. 
It  does  not  appear  from  the  pleadings  that 
Interest  Is  claimed  herein  on  other  than 
"county  funds,"  and  the  disposition  of  the 
ccmtention  on  behalf  of  the  bank  calls  for 
an  examination  of  the  testimony,  for  which 
reference  must  be  made  to  a  bill  of  excep- 
tions. The  document  attached  to  the  record 
in  this  case  which  purports  to  be  the  bill  of 
exceptions  Is  not  Identified  as  the  bill  of  ex- 
ceptions by  the  certificate  of  the  clerk  of  the 
trial  court,  or  Is  not  authenticated  as  requUv 
ed  by  law;  and.  as  a  general  rule,  the  evi- 
dence, not  being  properly  before  tbe  court 
will  not  be  examined,  and  questions  raised 
which  depend  upon  matters  of  evidence  can- 
not be  decided.  It  follows  that  tbe  judgmmt 
of  tbe  district  court  must  be  affirmed. 


WAUGH  et  aL  V.  GRAHAM  et  al. 
(Sapreme  Goort  of  Nebraslia.    Feb.  18,  1896.) 

Vmnrton  fob  LiquoK  Licsnsk  —  Sdpficiihot  — 
Appi  AL — Rsoobd-^Rbvi  B  w. 
1.  In  an  aiveal  from  the  action  of  a  body  au- 
tborUed  to  hear  and  dedde  ap[dicatiooB  for  li- 
cense to  adl  intoxieatlDg  liquors,  in  order  to  prop- 


erly present  any  evidence  wUeh  mar  have  been 
intoodnced  at  the  orinuAl  hearina  to  the  appellate 
court,  It  must  be  reduced  to  wrtting,  filed  in  the 
ofiSce  of  application,  and  transmitted  to  the  ap- 
pellate court 

2.  A  petitioDfiledinanapplicationforlicense 
to  sell  intoxicating  liquors  should  contain  such  a 
descriptloD  of  tlie  premises  where  it  is  proposed  to 
conduct  the  bnsiness  as  indicates  tlie  exact  loca- 
tion; and.  if  it  does  this.  It  Is  snffident 

3.  PersoQS  mnonstrating  against  the  issuance 
of  a  Ilqnor  license  should  make  and  present  the 
objections  tlM7  desire  to  urge  to  the  body  an- 
tlioriaed  by  law  to  pass  upon  mpllcatloaB  tor  audi 
licensee.  OrdioarUy,  questions  not  raised  before 
the  original  tribtinal  need  not.  Or  will  not,  be  con- 
■idered  in  tiie  appellate  court. 

4.  The  authority  to  pass  upon  appUcationa  tar 
liquor  licenses  vests  in  the  body  upon  which  Is 
by  law  conferred  a  discretionary  power.  Its  ac- 
tion Is  judicial  and  not  merely  ministerial. 

5.  Where  questions  of  fact  have  been  deter- 
mined by  tbe  body  authorised  to  pass  upon  appli- 
cations for  licenses  to  sell  intoxicating  liquors, 
and  also  by  the  district  court,  to  which  an  appeal 
has  been  taken  ^ni  the  decision  of  the  licensing 
body,  and  the  findings  or  condustons  agree,  they 
will  not  be  disturbed,  in  error  proceedings  to  this 
court,  unless  manifestly  wrong. 

(Syllabus  by  the  Gonrt) 

Error  to  district  eaurt,  Lnnoster  conn^; 
Holmes,  Judga 

Application  by  A  L.  Hoover  to  Frank  A. 
Graham  and  others,  tbe  excise  board  of  the 
city  of  Lincoln,  tor  a  license  to  "sell  liquor. 
U.  J.  Waogh  and  others  filed  rononstrances, 
and  from  a  judgment  dlsmUislng  th^  appeal 
from  the  granting  of  the  license,  they  bring 
error.  Affirmed. 

A.  G.  Greenlee,  for  plaintffTS  In  em>r.  L. 
TV.  Blltlngsley  and  R.  J.  Greene,  for  def«id- 
ants  in  error 

HARRISON,  J.  A.  L.  Hoover.  o*  defend- 
ants, applied  to  the  excise  board  oi  tbe  dty 
of  Lincoln  for  license  to  sell  liquors,  as  was 
stated  in  the  petition  of  the  applicant,  "at 
No.  229  M  street.  In  said  dty,  situated  on  lot 
12,  block  66,  city.**  To  this  application  re- 
monstrances were  filed,  and.  afbw  a  hearing, 
tbe  excise  board  granted  a  license  to  A  L. 
Hoover  to  sell  Intoxicating  liquors  at  229 
South  Tfatrteentta  street,  from  which  action 
an  appeal  was  taken  to  the  district  court  of 
lAncaster  county,  which  coml,  after  a  hear- 
ing, dismissed  the  appeal  Plaintiffs  In  error 
have  presented  the  case  to  this  court  by  pro- 
ceedings in  error. 

We  will  first  notice  the  condition  of  the  rec- 
ord presented  here,  and  as  before  the  district , 
court  If  considered  upon  the  merits  in  the  ' 
district  court,  It  most  have  been  upon  the 
testimony  Introduced  at  the  bearing  before 
the  excise  board,  and  upon  this  alone.  State 
T.  Bondsileld,  24  Neb.  617,  39  N.  W.  427.  In 
order  to  properly  bring  such  evidence  before 
the  district  court,  It  was  necessary  that  it  be 
reduced  to  writing,  and  filed  in  the  office  of 
application,  and  transmitted  to  the  district 
court  to  which  an  appeal  was  taken.  Comp. 
St.  c.  50,  S  4.  It  waa  said,  by  Uaxwell,  J., 
In  Lydick  v.  Komer.  13  Neb.  10.  12  N.  W. 
838:  "Tbe  testimony  tak^^before  the  cl^ 
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council  must  be  reduced  to  writing,  and 
should  be  certified  by  the  presiding  officer  as 
all  the  testimony  taken,  aa  the  statute  seems 
to  require  the  judge  of  the  district  court  to 
decide  the  case  upoa  such  evldeqce  alone." 
And.  in  the  opinion  in  Powell  t.  Egan  (wrft- 
ten  by  Irvine,  C.)  42  Neb.  48S.  60  N.  W.  832, 
it  was  stated,  after  quoting  the  section  to 
which  reference  has  been  made:  "The  stat- 
ute, therefore,  requires  the  certiflcatlon  of 
the  evidence  to  the  district  court"  There 
was  a  finding  on  thia  question  by  the  Judge 
before  whom  it  was  tried  in  the  district  court 
which  was  aa  follows:  "That  the  purported 
evidence,  taken  before  said  board  upon  the 
hearing  of  plaiatlfTs  remonstrance,  and  filed 
herein,  was  never  filed  with  the  city  clerk 
or  the  excise  board,  as  provided  in  section  4, 
e.  50,  of  the  OxnpUed  Statutes  of  1881;  and 
that  the  same  Is  not  certified  by  the  said 
clerk  or  presiding  officer  of  the  said  board, 
as  required  by  law,  and  was  not  transmitted 
by  said  clerk,  or  any  officer  of  said  IxMird,  to 
this  court,  and  is  not,  therefore,  properly  or 
sufficiently  authenticated  as  the  testimony 
taken  upon  said  hearing."  This,  we  think, 
was  correct,  and  the  rule  announced  a  true 
one. 

It  Is  contended,  for  plaintiffs  in  error,  that 
the  application  for  a  license  to  sell  intoxicat- 
ing liquors  at  229  M  street  did  not  give  the 
excise  board  Jurisdiction  to  grant  a  license 
to  open  and  conduct  a  saloon  at  229  South 
Thirteenth  streeL  To  thoroughly  nndM«tand 
the  question  here  raised  It  will  be  necessary 
to  refer  to  the  description  of  the  location  of 
the  prcapectlve  saloon,  contained  In  the  sev- 
eral papers  filed,  as  required,  In  the  proceed- 
ings preliminary  to  the  Issuance  of  the  li- 
cense. In  the  iKtltion  of  the  applicant  It 
was  set  forth  as  "at  No.  229  M  street,  in  said 
city  (referring  to  Lincoln),  situated  on  lot  12, 
block  (to,  city."  In  the  published  notice  of 
the  application  It  was  stated  to  be  "In  build- 
ing situated  at  229  South  Thirteenth  street, 
on  lot  12,  block  66,  fronting  on  Thirteenth 
street  In  said  city."  Counsel  for  plaintiffs  In 
error  contends  that  the  excise  board  could 
not,  upon  a  petition  for  license  to  run  a  sa- 
loon at  229  M  street,  issue  It  for  one  to  be 
conducted  at  229  South  Thirteenth  street; 
that  the  places  so  designated  are  in  dlfTerent 
wards  of  the  city;  that  the  petition  fixed  the 
location  of  the  proposed  saloon  in  the  Sec- 
ond ward  of  the  city,  and  the  license  as  is- 
sued was  for  a  location  In  the  Fourth  ward. 
The  section  of  our  statute  governing  In  the 
particular  Involved  states  that  the  petition 
for  a  license  shall  be  sufficient  If  signed  by 
30  of  the  resident  freeholders  of  the  ward 
where  the  sale  of  the  liquors  Is  to  take  place. 
We  agree  with  counsel  that  this  Implies  that 
the  location  of  the  saloon  business  for  which 
license  Is  sought  shall  be  stated  or  described 
more  or  less  accurately  In  the  application  for 
the  license.  Of  a  set  of  rules  adopted  by  the 
excise  board  In  regard  to  the  license  and  reg- 
ulation of  the  sale  of  intoxicating  liquors 


within  the  city  of  Lincoln,  was  one  whl 
required  quite  a  d^nite  and  specific  descr 
tion  of  the  location  of  any  proposed  salo 
to  be  given  In  the  application  tor  the  licet 
therefor.  A  petition  filed  In  an  appUcati 
for  a  license  to  sell  Intoxicating  liquors  shot 
comply  with  the  requirements  of  the  law,  a 
Include  all  things  which  the  law  prescrit 
shall  appear  therein;  but  It  wIU  not  be  cc 
strned  In  accordance  with  strict  rules.  ] 
substance  or  Import  will  be  mainly  cons 
ered  In  determining  whether  it  is  sufflcie! 
Mere  informalities  will  not  be  regarded.  T 
description  of  the  premises  where  it  Is  p: 
posed  to  conduct  the  business  is  sufficient 
so  reasonably  full  and  certain  aa  to  indie: 
the  exact  location.  Black,  lutox.  Liq.  9  1^ 
p.  198,  and  cases  cited.  In  the  matter  unr 
consideration,  the  petition  described  the  loi 
tlou  of  the  proposed  business  as  on  lot  : 
block  66,  of  the  city.  The  notice  deserit 
the  same  lot  and  block,'  and  gave  the  sai 
number,  and,  dropping  the  "M,"  de^guati 
the  street,  subsUtuted  In  Its  stead  the  won 
"South  Thirteenth."  The  remonstrators  (a«.ii 
of  them)  In  their  objections  filed  with  1 
board,  remonstrated  against  "the  granting 
a  license  for  a  saloon  on  lot  12,  block  O 
and  others,  stating  that  they  were  freeho 
ers,  owners  of  property  in  block  66  of  L 
coin,  remonstrated  against  the  Issuance  ol 
license  for  a  saloon  to  be  operated  on  any 
In  above  block,— from  which  It  is  very  e 
dent  that  all  persruis  Interested  knew,  fn 
the  portion  of  the  description,  "Lot  12,  bio 
66,"  Just  exactly  where  the  saloon,  for  t 
opening  and  operating  of  which  the  petltl 
asked  a  license,  was  to  be  located,  and  it  d( 
not  appear  that  any  one  was  In  any  mam 
or  to  any  extent  misled  In  regard  there 
This  being  true,  the  description  served  t 
purpose  for  which  it  was  Intended,  and  f 
filled  the  bitention  and  reqnlrementa  of  t 
law  In  respect  to  it 

Another  contention  of  couns^  for  plainti 
In  error  Is  that  the  statute  requires  the  api 
cation  or  petition  for  Uqnor  license  to 
signed  by  30  of  the  resident  freeholders 
the  ward  In  which  It  Is  expected  to  ctndi 
the  business,  and,  further,  that  by  one  of  t 
rules  of  the  excise  board  It  was  enacted  th 
"before  the  petition  or  bond,  as  provided 
rule  3  hereof,  shall  be  filed  with  the  clei 
the  applicant  shall  be  required  to  procure 
certificate  of  the  register  of  deeds  of  the  coi 
ty  of  Lancaster,  to  be  Indorsed  on  said  p€ 
tion,  certifying  that  each  of  the  persons  sl{ 
lug  the  same  Is  a  resident  and  freehclc 
within  the  ward  where  the  sale  of  such  i 
uors  is  to  take  place";  that  the  certificate 
the  clerk  which  was  indorsed  upon  the  p€ 
tion  merely  stated  that  the  signers  were  fn 
holders  within  the  Fourth  ward,  and  did  i 
state  that  they  were  residents;  that  this  w 
not  enough,  and  the  board  did  not  acqu 
Jurisdiction  to  entertain  and  hear  the  api 
cation,  or  to  issue  a  license.  This  quest! 
was  not  raised  bs  the  remopstrances  agaii 
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tbe  Issuanc*  of  the  Ucense  filed  with  the  ex- 
cise board.  Fairness  to  aU  parties  would 
seem  to  demand  that  objections  to  granting  a 
license  should  be  made  before  the  body  to 
which  the  application  Is  presented.  In  the 
first  trial  tribunal.  If  not  made  there,  they 
need  or  will  not  be  considered  In  the  appel- 
la  te  court  Livingston  t.  Carey,  33  Neb.  866, 
50  N.  W.  263. 

The  Judge  of  the  district  court,  after  reach- 
ing and  announcing  the  conclusion  that  the 
testimony  taken  at  the  hearing  before  the  ex- 
cise board  was  not  authenticated  or  trans- 
mitted to  the  district  court  as  required  by 
law,  and  need  not  be  made  the  subject  of  in- 
quiry, examined  and  considered  It,  and  pass- 
ed upon  Its  weight  and  sufficiency.  In  one  of 
Its  findings  it  was  stated  by  the  court  that 
tbe  granting  of  a  saloon  license  was  a  matter 
resting  In  the  discretl<Hi  of  tbe  excise  board, 
governed  and  controlled  by  the  various  pro- 
visions of  law  In  relation  to  the  Issuance  of 
such  licenses;  and,  unless  It  affirmatively  ap- 
peared from  the  evidence  that  Its  granting  of 
a  license  for  conducting  a  saloon  business  at 
any  assigned  location  was  an  abuse  of  the 
discretionary  power  of  the  board,  its  order 
to  that  effect  would  not  be  disturbed.  It  Is 
urged  by  counsel  for  plaintifTs  In  error  that 
the  court,  by  this  finding,  in  effect,  refused  to 
pass  upon  this  application  on  its  merits,  re- 
fused to  give  its  Judgment  as  to  whether  or 
not  a  license  should  be  Issued,  or  refused  to 
give  tbe  remonstrators  a  hearing  upon  the 
evidence,  or  examine  it,  for  the  purpose  of 
determining  whether  a  license  ought  to  Issue. 
We  do  not  think  the  language  of  the  court, 
when  read  and  considered  in  connection  with 
the  other  findings,  can  fairly  be  construed  to 
have  tbe  meaning  stated  by  counsel.  After 
holding  that  the  testimony  Introduced  before 
the  excise  board  was  not  authenticated  as 
provided  by  law,  and  not  properly  before  the 
court,  it  Is  further  said,  In  the  findings  and 
decision:  "But  the  court,  having  fully  ex- 
amined tbe  evidence  filed  by  plaintifTs  coun- 
sel herein,  and  heard  arguments  thereon, 
finds."  And  here  follow  statements  from 
which  It  clearly  appears  that  all  the  evidence 
given  before  the  excise  board  was  considered 
by  the  court;  that  it,  In  effect,  tried  the  mat- 
ter on  tbe  same  testimony,  heard  it  upon  Its 
merits,  and  made  a  finding  on  each  of  the 
contested  questions,  and  In  each  Instance 
reached  the  same  conclusion  as  did  the  board. 
A  careful  perusal  of  the  whole  of  the  find- 
ings, and  Judgment  of  the  court,  convinces  us 
that  the  evident  meaning  of  the  language 
used  to  which  the  objection  applies,  or  In- 
tended to  be  conveyed  by  the  court,  was  that, 
in  the  matter  of  the  hearing  on  the  applica- 
tion for  a  liquor  license,  the  excise  board  did 
not  act  ministerially,  but  judicially,  and,  aft- 
er listening  to  tbfi  evidence,  exercised  their 
discretion  or  judgment  In  determining  wheth- 
er. In  view  of  all  the  facts  and  circumstances, 
a  license  should  be  granted  or  refused,  and 
that,  If  the  appellate  or  district  court,  after 


■canning  all  the  same  testimony,  reached  a 
different  eoncluslon  on  any  vital  point  In- 
volved, the  decision  of  the  excise  board  must 
be  reversed,  as  a  wrong  exercise  of  the  right 
to  decide,-^f  the  discretion  vested  in  it;  or, 
if  the  court's  conclTtslons  agreed  with  those 
of  the  board,  its  judgment  must  also  agree. 
It  Is  clear  that  the  licensing  body  Is  vested 
with  discretionary  power;  that  its  action  is 
judicial,  and  not  merely  ministerial.  "In  far 
the  greater  number  of  states  the  doctrine  Is 
now  well  setUed  that  the  court  or  board  char- 
ged with  the  duty  of  issuing  licenses  Is  vest- 
ed with  a  sound  judicial  dlscretiiHi,  to  be  ex- 
ercised in  view  of  oil  the  facts  and  circum- 
stances in  each  particular  case,  as  to  grant- 
ing or  refusing  the  license  applied  for.  The 
principle  Is  that  the  licensing  authorities  act 
judicially,  and  not  merely  In  a  ministerial  ca- 
pacity. In  determining  the  natnre  as  well  as 
the  existence  of  this  discretion,  much  will 
depend  upon  the  language  of  the  local  statute, 
and  this,  of  course,  should  be  carefully  scru- 
tinized. But  the  general  di^KtsIUon,  under  all 
the  diverse  forms  of  statutory  provisions,  is 
to  leave  a  wide  margin  of  discretion  to  the 
court  or  board  hearing  the  applicatlcni." 
Black,  Intox.  Llq.  p.  211,  S  170;  State  v.  Cass 
C!o.,  12  Neb.  64,  10  N.  W.  571. 

It  Is  further  urged  that  the  findings  and 
order  of  the  excise  board  were  not  supported 
by  the  evidence.  The  testimony  was  listened 
to  and  passed  upon  by  tbe  excdse  board,  and 
was  again  investigated,  and  tbe  questions 
raised  decided  by  the  district  court  We  have 
carefully  studied  It,  and  cannot  say  that  the 
conclusions  of  the  board  and  of  the  district 
court  in  respect  to  the  points  Involved  were 
nianlfestiy  wrong.  Hence,  they  will  not  be 
disturbed.  The  judgment  of  the  district  court 
Is  affirmed.  Affirmed. 


BOASBN  T.  8TATB  ex  rd  ZIMMERMAN 
et  ah 

(Siqnreme  Court  of  Nebraska.    Feb.  18,  1896.) 

HlKnAUUS— VaUDITT— COLLATBRAL  ATTACK; 

1.  A  writ  of  mandemas  to  compel  county  of- 
ficers to  pay  judgments  sgniast  the  county  Is 
not  void  becanae  the  judgments  were  void. 

2.  In  such  case  the  nullity  of  the  judgments 
was  a  defense  to  the  application  for  a  maadutnus. 
The  district  court,  having  jurisdiction  of  tbe  par- 
ties, had  jurisdiction  to  aetermioe  the  validity  of 
the  jndgnients;  and  a  writ  of  mandamus  issued 
in  that  case  cannot  be  resisted  becania  the  issue 
was  erroneously  determined. 

(Syllabus  by  the  Court.) 

Error  to  district  court  Kearney  county; 
Beall.  Judge. 

Peter  C.  Boasen  was  convicted  of  con- 
tempt of  court,  and  brings  error.  Affirmed. 

Ed.  L.  Adams,  for  plaintiff  In  error.  A. 
S.  Churchill,  Atty.  Gen.,  and  Stewart  & 
Hague,  for  defendants  In  error. 

IRVINE,  C.  Certain  Judgments  were  en- 
tered against  Kearney  county  In  the  dis- 
trict court  of  that  county.    The  Judgment 
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creditors  applied  to  the  district  court  tvr  a 
writ  of  mandamus  to  require*  the  dork  and 
tbe  cbalrman  of  the  board  of  snperrlsors 
to  issue  warrants  In  payment  of  tbe  judg- 
ments, it  being  alleged  that  there  were 
funds  available  sufficient  for  their  pajment 
A  peremptory  writ  was  allowed.  Thereaft- 
er tbe  plaintiff  In  error  succeeded  to  the 
office  of  the  chairman  of  the  board  of  su- 
pervisors, and  tbe  writ  was  served  apon 
him.  He  refused  to  comply  therewith,  and 
the  present  proceeding  was  instituted  for 
contempt  In  refusing  such  obedience.  Ue 
was  found  snllty,  and  sentenced  to  be  con- 
fined In  jail  until  he  complied  with  the 
requlrmnents  of  the  writ.  Error  is  prose- 
cuted by  him  from  that  sentence. 

No  questi<m  is  raised  as  to  the  writ's 
binding  the  plaintiff  In  error,  If  It  is  a 
valid  writ,  but  tbe  sole  question  raised  Is  as 
to  the  Jurisdictlcm  to  allow  the  writ  at  all; 
and  the  objectlmi  urged  against  the  juris- 
diction of  the  court  Is  that  tbe  judgments 
which  the  mandamus  was  Issued  to  enforce 
were  void  for  want  of  jurlsdlcti(Ma  of  tbe 
court  to  raider  tbem.  The  fact,  however. 
If  It  be  a  fact,  that  such  Judgments  were 
void,  did  not  defeat  the  jurisdiction  of  tbe 
court  in  the  mandamus  case.  The  district 
court  baa  jurisdiction  to  Issue  writs  of  man- 
damns  to  compel  county  officers  to  per- 
form duties  enjoined  upon  them  by  law.  It 
had  jurisdiction  of  the  parties  In  this  case. 
If  the  judgments  were  valid  under  the  oth- 
er facts  disclosed  by  tbe  record,  it  was  the 
duty  of  the  officers  to  Issue  the  warrants. 
If  they  were  not  valid  for  want  of  Jurlsdlc- 
tien  of  the  court  rendering  tbem,  that 
would  have  been  a  defense  In  the  manda- 
mus ease;  and  It  actually  was  ideaded  as 
a  defense. 

The  judgment  of  tbe  district  court  In 
favor  of  the  relators  in  that  proceeding  ad- 
judicated the  validity  of  the  judgmmts. 
In  the  mandamus  case  the  district  court 
had  jurisdiction  to  determine  whether  or 
not  the  judgments  were  void.  Jurisdiction 
Iff  the  power  to  determine,  and  not  merely 
the  power  to  determine  rightly;  and  the 
judgment  in  tbe  mandamus  case  cannot  be 
defeated  because  the  court  in  that  case  er- 
roneously determined  a  question  property 
presented  to  It  there  for  dctermiuatlon.  The  ; 
remedy  was  by  appellate  procedure,  but 
the  proceedings  were  not  void,  and  the 
mandamus  was  conclusive  until  reversed. 
State  V.  Judge  of  Hardin  Co.,  13  Iowa,  139. 
ludgment  affirmed. 


McAULBT  et  al.  v.  COOI.EY. 
(Supreme  Court  of  Nebraska.    Feb.  18,  1886.) 
BoRBTiza  ON  Bond  of  Pirtnbr — Dischahoe, 
1.  The  decision  In  relation  to  certain  que^. 
tlona  in  this  case,  whicTh  were  annonnced  in  a  for, 
mer  opinion,  for  a  report  of  whicb  see  63  N. 
871,  45  Nebu  582,  herein  ceaffirmect,  and,  havj^ ' 


been  statsd  In  tts  syRabDS,  wOl  not  ba  tan  restat- 
ed. 

2.  ParUes  who  signed  tiis  bond  ot  ome  of  tbe 
membera  of  a  copartnership,  conditlonrd  for  the 
due  and  falthfal  performance  of  his  duties  in  and 
concerning  the  bnsineM  in  which  the  firm  eogaged, 
held  not  released  from  tb^  obllsation  tbua  as- 
sumed by  an  Increase  In  Ibe  amount  of  the  capi- 
tal ioveated  In  the  business. 
(Sylkbos  by  tfas  Gouit.) 

On  rehearing.  Affirmed. 

For  former  (v>lnIon,  see  6S  N.  W.  871,  45 

Neb.  982. 

J.  M.  Ragan.  J.  B.  Cessna,  and  Capps  & 
Stevens,  for  plaintiffs  In  error.  DUwortb, 
Smith  &  Shockey  and  &  F.  Smith,  tor  de- 
fendant In  error. 

HARRISON,  J.  In  October,  ISSS.  J.  H. 
Oooley  and  George  A.  Bentley  formed  a  co- 
partnership, and,  under  tbe  firm  name  and 
style  of  J.  H.  Cooley  &  Co..  engaged  In  the 
business  of  dealing  in  lumber  and  coal  In 
the  town  of  .Holsteln,  this  state.  The  Arm 
continued  Its  operations  until  on  or  about 
J uly  31, 18U9,  when  It  was  dissolved.  Tbe  writ- 
ten agreement  or  contract  for  the  formation 
of  tbe  partnership,  and  to  govern  in  conduct- 
ing Its  affairs,  was.  In  part,  as  follows:  "Arti- 
cles of  agreement  made  and  entered  into  this 
12th  day  of  October,  1888,  by  and  between 
J.  H.  Cooley,  of  Keuesaw,  and  G.  A.  Bent- 
ley,  of  Holstein,  Neb.,  as  follows:  The  aald 
parties  above  named  have  agreed  to  become 
copartners  in  business,  and  these  presents 
do  agree  to  be  copartners  together  under  the 
firm  name  of  J.  H.  Cooley  &  Co.,  In  buying, 
selling,  and  voidorlng  of  lumber,  lath,  shin- 
gles, coal,  and  otJier  business  of  like  nature, 
and  to  that  end  the  said  J.  H.  Cooley  shall 
contribute  a  stock  of  lumber,  latb,  shingles, 
coal,  real  estate,  and  improvements,  etc.,  for 
which  the  whole  Investment  shall  not  exceed 
three  thousand  (13,000)  dollars,  and  is  not  re- 
quired to  do  any  more  work  than  he  shall 
elect;  and  the  said  G.  A.  Bentley  shall,  and 
he  is  hereby  firmly  bound  to,  give  all  his 
time  and  use  bis  best  efforts  to  promote  the 
Interests  of  this  businesa  The  said  O.  A. 
Bentley  is  to  keep  the  boolcs  of  the  firm  in 
a  careful  and  workmanlike  manner,  and  to 
reuder  a  just,  true,  and  accurate  account  of 
all  goods,  wares,  commodities,  merchandise, 
moneys,  and  accounts  at  any  time  required, 
and  to  do  all  the  work  required  to  be  done 
In  the  business  as  long  as  one  man  can  do 
it,  after  which  the  expense  of  hiring  a  man 
shall  be  borne  equally  out  of  the  business, 
and  G.  A.  Bentley  be  allowed  to  draw  his 
personal  expenses,  not  to  exceed  tbe  sum 
of  forty  ($40)  dollars,  which  amount  shall  be 
charged  to  his  personal  account,  and  come 
out  of  his  share  of  the  profits."  W.  S.  Mc- 
Auley  and  Charles  H.  Furer  signed  a  bond 
wltli  George  A.  Bentley,  as  principal,  by 
whicb  th^  obligated  themselves  as  follows: 
''Whereas,  on  the  12th  day  of  October,  18S8, 
^e  alMve-named  G.  A.  B^tley  and  the  said 
^.  H.  Cooley  entered  into  a  copartnership  for 
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tbe  purpose  of  carrying  on  bnslueM  of  lum- 
ber, coal,  etc..  IB  tbe  Tillage  of  l^lBteln,  In 
tbe  cmmty  of  AdAms.  in  the  state  of  Nebras- 
ka: Tberefore  the  condition  of  this  oUl- 
gatKm  is  sncb  that  if  tbe  abore-named  G. 
A.  Bentie;  shall  do  and  perfoim  all  tbe  acts 
of  tbe  written  contract  entered  into  hj  and 
between  tbe  said  parties  of  the  abore  date, 
and  Shan  carry  ont  the  obligations  therein 
required  of  blm  strictly  according  to  Its 
qiirit  and  terms,  then  thMe  obllgatknu  to 
be  void;  otherwise  to  remain  in  full  force 
and  effect"  Tbe  present  action  was  insti- 
tuted by  J.  H.  Oooley  against  tbe  plaintiffs 
in  error  upon  the  bond  which  tbey  bad  sign- 
ed, tbe  object  being  to  recorer  the  aggre- 
gate Bm<nnt  of  sums  wblcb  It  was  turned 
had  been  paid  to  Bentley,  and  of  which  he 
bad  made  no  entry  in  the  books  o€  the  firm, 
and  for  which  he  bad  failed  to  acconnt 
Defendant  In  error  was  snceessfnl  In  the 
district  conrt,  and  to  revwse  the  judgment 
tbere  rendered  In  his  ftiTtn-  the  parties  sure- 
ties on  the  bond  presented  tbe  case  to  this 
court  petition  In  error.  On  henHng  In  this 
court  the  judgment  of  tbe  trial  court  was 
affinned.  For  r^rt  of  tbe  decision  then  an- 
nounced, see  45  Neb.  S82,  63  N.  W.  871. 
A  motlMi  for  a  rehearing  was  filed,  which 
was  sustained,  and  tbe  cause  has  been  ar- 
gued and  again  submitted  for  our  contdd^- 
tlon  and  adjudication.  Tbe  conclusion  of  the 
former  decision  In  relation  to  the  dissolution 
of  the  firm  and  accounting  or  settlement  of 
Its  affairs  between  the  partners,  and  the 
right  of  defendant  in  error  to  maintain  an 
action  at  law,  were  not  atta^ed  at  tbe  pres- 
sent  hearing,  and,  without  discussion  or  fur- 
ther notice  now,  they  will  be  adopted  and 
reaffirmed. 

The  argument  of  counsel  for  plslntlffs  In 
error  on  rehearing  was  ai^  effort  to  maintain 
the  proposition  adranced  by  them  that  tbere 
bad  been  such  a  modification  of  the  contract 
of  partnership  by  the  parties  to  It  as  releurad 
tbe  suretln  on  the  bond  which  was  executed 
with  reference  to  and  r^ianoe  upon  such 
contract,  and  Its  performance  in  strict  ac- 
cordance with  Its  terms.  The  facts  In  re- 
spect to  the  modification  or  change  which  It 
is  claimed  was  made  in  the  agreement  are 
aa  follows:  It  was  stated  In  the  contract 
that  **J.  H.  Cooley  shall  contribute  a  stock 
of  lumber,  lath,  shingles,  cotH,  real  estate, 
and  improTements,  for  which  the  whole  In- 
Testmrait  Shall  not  exceed  three  thousand 
dollars,"  and  he  put  Into  the  business  prop- 
erty and  money  to  tbe  amount  of,  In  round 
numbers,  9&.O00L  It  Is  urged  on  behalf  of 
the  plaintiffs  in  error  that,  Inasmuch  as  the 
obligation  of  their  bond  was  that  Bentley 
should  **do  and  perform  all  the  acts  required 
of  him  bj  the  written  contract,  enter  and 
'•arry  out  the  obligations  therein  required  of 
Hm  strictly  according  to  its  iqitrlt  and  terms," 
the  tmns  of  the  oontract  became  of  the  sub- 
stance of  tbs  bond,  and,  it  It  was  changed  ih 
any  material  particular  without  tbe  consent 
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of  the  sureties.  It  effected  tbtir  release;  that 
the  change  In  the  amount  Invested  by  Oooley 
was  a  material  one;  tbat  thereby  greater 
opportunity  was'  affbrded  t2ie  principal  In 
the  bond  to  commit  the  aHeged  acts  by 
which  It  Is  claimed  the  damages  soi^ht  to 
be  recovered  in  this  suit  wrae  occasioned; 
that  the  sureties  may  hare  thought  that 
BenOey  could  successfully  manage  a  business 
In  which,  was  Inreeted  ^.000,  and  were  wlll- 
\ns  to  become  responsible  for  tats  acts  !n  and 
concerning  such  a  business,  and  not  one  in 
which  there  was  to  be  handled  a  larger 
amount  They  state  that  the  theory  upon 
which  their  argument  Is  based  is  tiiat  the 
articles  of  copartnership  and  the  bond  must 
be  construed  together  as  one  Instmment  In 
determining  the  liabUII?  assumed  by  the 
parties  who  signed  the  bond.  The  rule  of 
law  relied  upon  by  counsti  for  plaintiffs  In 
error,  as  stated  In  their  briefs.  Is  that  In  de- 
termtnhig  the  llaMUty  of  a  surety  It  must  be 
borne  In  mind  that  he  Is  a  farorlte  of  the 
law,  and  has  a  right  to  stand  upon  the  strict 
terms  of  his  contract,  when  such  terms  are 
ascertained.  A  surety  Is  bound  for  the  due 
iwrformanee  by  his  principal  of  the  precise 
contract  to  which  the  guaranty  referred, 
and,  if  that  contract  has  been  changed  or 
modified  without  the  consent  of  the  surety, 
he  is  discharged.  This  Is  an  established 
doctrine,  and,  variously  worded,  it  has  been 
applied  by  the  courts,  both  federal  and  state. 
It  has  been  recognised  and  applied  In  this 
state.  See  Gurtln  v.  Atkinson,  36  Neb.  110, 
54  N.  W.  131;  dune  Oo.  v.  Specht,  3D  Neb. 
12S,  57  K.  W.  1016.  Accepting  and  proceed- 
ing according  to  the  theory  advanced  for 
plaintiffs  In  error  in  respect  to  construing 
the  bond  and  contract  In  this  case  as  one  In- 
strument there  must  conjointly  with  the 
nUe  of  law  quoted  in  regard  to  sureties,  and 
applicable  to  tbeir  obligation,  be  applied  one 
which  is  here  equally  as  forcible  and  proper. 
Another  rule,  equally  binding  upon  the 
courts,  Is  tbat  In  the  construction  of  the  con- 
tract of  a  surety  as  well  as  of  every  other 
contract  the  question  Is,  what  was  the  inten- 
tlMi  of  the  parties  as  disclosed  by  the  Instru- 
ment read  In  the  light  ot  the  surrounding 
and  attendant  facto  and  circa  mstances?  i 
Brandt  Bur.  §  80;  Llonberger  v.  Krleger,  4 
West  Kep.  431.  The  bond  and  contract  In- 
volved In  this  action,  when  construed  togeth- 
er, and  viewed  In  tbe  light  of  tbe  facts  and 
circumstances  surrounding  and  attendant 
npcm  their  Inception  and  existence,  when 
fairly  and  reasonably  construed,  seem  to  in- 
dicate that  tbe  limit  placed  by  the  terms  of 
the  contract  of  partnership  upon  the  amount 
of  capital  to  be  at  Ite  beginning  Invested  by 
Cooley  was  for  his  l>eneflt,  and  might  be 
waived  by  him  In  favor  of  a  larger  sum,  if 
he  so  desired.  Tbat  It  was  In  direct  con- 
templation of  tbe  parties  that  the  business 
might  grow  and  increase  in  volume,  and  nec- 
essarily the  capital  to  siutaln  It  In  Its  larger 
workings,  appeared  in  and  was.  dhrectlx  pro-. 
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Tided  for  in  the  contract,  wherein  It  to  stat- 
ed that  Bentley  was  to  do  "all  the  work  re- 
quired to  be  done  In  the  bnslneas  as  long  as 
one  man  can  do  It,  after  which  the  expense 
of  hiring  a  man  shall  be  borne  equally  out 
of  the  business";  and  certainly  It  must  bftTO 
been  clear  to  and  within  the  expectation  of 
all  the  parties  to  both  contract  and  bond 
that,  If  the  business  was  successful,  the 
principal  In  the  bond  would  hare  the  man- 
agement and  handling  of  a  capital  considera- 
bly more  than  $3,000  during  the  times  when 
the  profits  remained,  for  longer  or  shorter 
periods,  mingled  with  the  other  funds  In  the 
business.  The  Increase  In  the  'Investment 
may  have  rendered  the  duties  devolving  up- 
on Bentley,  the  principal  In  the  bond,  to 
some  extent  more  arduous  and  laborious,  but 
It  did  not  effect  any  change  in  the  character 
or  nature  of  the  acts  to  be  performed  by  him, 
and  for  the  due  performance  of  whldi  the 
sureties  were  bound.  The  acts  he  was 
obliged  to  do  were  the  same.  Hie  province 
of  his  duties  was  not  changed,  though  the 
subject-matter  was  Incieased,  which  was 
possIUe  at  an  times  by  additions  of  profits; 
and  ffMT  the  damages  which  accrued  through 
the  failure  of  the  pi-lnclpal  In  the  bond  to 
perform  acts  Included  and  covered  by  the 
obligations  of  the  bond  the  sureties  were  and 
remained  bound.  Ballroad  Go.  v.  Loring, 
138  Mass.  881;  Bank  v.  Garleton.  130  Mass. 
226;  Bank  v.  WoUaston,  8  Bar.  (Del.)  90; 
R&llroad  Co.  V.  Goodwin,  3  Bxch.  SSO\  Straw- 
bridge  V.  RaUroad  Co.,  14  Md.  360;  Gaussen 
V.  U.  S.,  97  U.  S.  584;  Bank  v.  Rogers,  7 
N.  H.  21;  Llonberger  v.  Krieger,  4  West 
Rep.  431.  Whether  the  recovery  could  be 
more  than  the  $3,000  ;we  are  not  called  upon 
at  this  time  to  discuss,  and  do  not  express 
any  opinion,  as  the  amount  recovered  was 
much  less  than  that  sam.  The  Judgment  (tf 
the  dtotrict  court  to  affirmed. 

RAGAN,  Ct  not  sitting. 


STATE  ex  rel.  MARROW  v.  AMBROSE. 
Judge. 

(Supreme  Court  of  Nebraska.  Feb.  18,  1886.) 
Bill  op  Bxcbptioxb— Timb  for  Phbpariko. 
Where  a  trial  has  been  bad  and  a  motion 
for  a  new  trial  saBtained,  the  time  for  preparing  a 
bill  of  exceptions  embodying  the  evidence  on 
that  trial  is  fixed  at  the  lateat,  1^  the  term  at 
which  the  motion  for  a  new  trial  was  sustained, 
and  not  by  the  tarm  at  which  final  jndgmeut  was 
rendered,  or  at  which  a  new  trial  was  had,  or  a 
new  trial  after  such  second  trial  denied. 

(Syllabus  by  the  Court.) 

Original  appllcati«i,  on  the  relation  of 
Reglna  Marrow,  against  Oeoi^e  W.  Am- 
brose, district  Judge.  Writ  denied. 

V.  O.  Strickler,  for  relator.  Wllltom  O. 
Gilbert,  for  respondent 

IRVINE,  a  This  is  an  original  appU^ 
tlon  for  a  writ  ct  mandamus,  requiring  ^ 


respondent,  one  of  the  Judges  of  the  Fourth 
Judicial  district,  to  settle  and  sign  a  blU 
of  exc^tl<Hi8  In  the  case  ot  the  relator, 
Reglna  Morrow,  against  Emily  Hespeler, 
tried  befwe  the  respondent.  An  answer  to 
the  alternative  writ  was  presented,  raising 
tile  issues  <^  fact;  and  a  referee  aiM^nted 
by  the  court  tor  the  purpose  has  made  a 
report  of  the  evidence  taken,  together  with 
hto  findings  of  fact  and  conclusions  of  tow. 
The  retotOT  moves  for  a  confirmation  of  this 
report  TbB  respondent  moves  to  set  It 
aside  and  for  Judgment 

Our  conclusion  <m  one  qnestlw  of  tow, 
presented  by  findings  of  ftct  which  are 
not  attacked,  renders  It  nimecessary  to  con- 
sider any  of  the  other  exceptions  to  the 
report  The  referee  finds:  That  the  actitm 
of  Marrow  v.  Hespeler  was  tried  at  the 
May,  1SB4,  term  of  the  district  court,  and 
a  verdict  returned  In  favor  of  the  plaintiff, 
the  r^tor  In  thto  action,  for  $4,000.  That 
on  the  same  day  a  motion  for  a  new  trial 
was  filed  by  the  defendant,  which  was  on 
the  following  day  sustained.  That  the 
May,  1804,  term  adjourned  July  14,  1804. 
At  the  September,  1804,  term,  the  cause 
was  again  tried,  reenltlng,  November  IT, 
1804,  in  a  verdict  for  the  defendant,  and 
40  days  (thereafter  extended  to  80  days) 
from  the  adjournment  of  tbat  t«m  was 
allowed  for  preparing  and  serving  a  bill 
of  exceptions.  That  the  September  term 
adjourned  January  26,  1896.  February  18th 
Emily  Hespeler  died,  and  February  26th 
William  O.  Gilbert  was  appointed  special 
administrator,  and  the  action  revived  in 
his  name.  On  April  13th  the  bill  of  excep- 
tions which  defendant  seeks  to  compel  the 
respondent  to  aUow  was  served  on  the  de- 
fendant who  returned  It,  refusing  to  take 
actl<m  for  the  reason  that  It  bad  not  been 
served  within  the  time  provided  by  to.w, 
and  for  a  further  reason  not  necessary  to 
consider.  That  the  bill  of  exceptions  so 
tendered  contained  only  the  evidence  and 
proceedings  on  the  first  trial  of  the  case 
at  the  May.  1894,  term,  resulting  is  the 
verdict  which  was  set  aside.  Final  Judg- 
ment was  entered  November  17,  1894,  at 
the  Sept^ber  term. 

It  will  be  observed  that  the  foregoing 
facts  present  the  question  as  to  Whether, 
when  a  trial  has  been  had,  and  the  ver- 
dict set  aside,  a  party  seeking  to  procure 
a  bin  of  exceptions  preserving  the  evidence 
on  that  trial  must  move  In  the  matter  with- 
in the  statutory  period  after  the  first  trial, 
or  whether  he  may  wait  until  final  Judg- 
ment or  the  overruling  of  a  motion  for  a 
new  trial  after  a  subsequent  trial,  and 
have  bis  bill  settled  as  of  the  later  term. 
The  statute  as  it  stood  when  this  contro- 
versy arose  was,  so  far  as  material,  as  fol- 
lows: "When  the  decision  Is  not  entered 
on  the  record,  or  the  grounds  of  objection 
do  not  sufficiently  appear  in  the  entry,  the 
party  excepting  must  reduce  his  exceptions 
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to  wrltlDS  within  fifteen  (15)  days,  or  In 
BQcb  time  as  the  court  may  direct,  not  ex- 
ceeding forty  (40)  days  from  the  adjourn- 
□lect  of  the  court  sine  die,  and  submit  ttie 
same  to  the  adverse  party  or  his  attorney 
of  record  for  examination  and  amendment 
if  desired."  Code  Civ.  Proc.  8  811.  By  a 
later  clause,  the  Judge,  for  cause  shown, 
may  grant  40  days'  additional  time.  The 
quMti<m  now  before  us  seems '  to  be  here 
presented  to  this  court  for  the  first  time. 
Although  there  has  been  mucti  controversy 
from  the  ambiguity  of  the  statute  as  to 
whether  the  term  referred  to  meant  the 
term  at  which  the  verdict  was  returned, 
or  the  term  at  which  the  motion  for  a  new 
trial  was  overruled,  the  act  of  1895,  fixing 
the  latter  time,  has  set  this  question  at 
rest.  Sess.  Laws  1895.  p.  311,  c.  72. 

The  course  of  decision  under  the  old  stat- 
ute, we  think,  leads  to  a  certain  conclusion 
In  this  case.  There  are  many  decisions  hold- 
ing that  the  term  referred  to  In  the  statute 
la  the  term  at  which  the  verdict  was  re- 
turned, and  not  the  term  at  which  the  mo- 
tion for  a  new  trial  was  ruled  on.  Monroe 
V.  Elburt,  1  Neb.  174;  Wlneland  v.  Cochran, 
8  Neb.  528;  Scott  v.  Waldeck,  11  Neb.  525, 
10  N.  W.  409;  Donovan  v.  Sherwin,  16  Neb. 
129,  20  N.  W.  26;  City  of  Seward  v.  Klenk, 
27  Neb.  615,  43  N.  W.  407;  Id.,  30  Neb.  775, 
47  N.  W.  86.  In  Dodge  v.  Runels,  20  Neb. 
33,  28  N.  W.  819.  it  was  held  that,  where 
the  setting  aside  of  a  vwllct  was  saved  by 
the  entry  of  a  remittitur  at  a  term  following 
its  rendition,  the  time  for  settling  the  biU 
ran  from  the  later  term.  But  this  was 
placed  upon  the  ground  that,  tiad  It  not  been 
for  the  remittitur,  the  verdict  would  have 
been  set  aside,  and  the  party  seeking  the 
bill  would  have  had  no  occasion  for  one.  In 
State  V.  Hopewell,  35  Neb.  822,  53  N.  W.  990, 
the  court  htid  that  the  term  fixing  the  time 
in  an  equity  case  was  tliat  at  which  the  de- 
cision was  announced,  and  not  that  of  Its  for- 
mal entry  upon  the  Journal  of  the  court. 
This  is  really  In  line  with  the  first  cases  cited, 
and  not,  as  the  relator  contends,  in  support 
of  her  position,  because  in  a  case  tried  to 
the  court  the  findings  take  the  place  of  tbe 
verdict.  The  case  did  not  distinguish  be- 
tween the  time  findings  were  announced  and 
tbe  time  Judgment  was  announced  on  the 
findings.  It  quite  clearly  appears,  as  Is  usual 
In  equi^  cases,  that  the  findings  and  Judg- 
ment were  concurrent  acts.  In  State  v.  Wal- 
ton. 38  Neb.  496,  67  N.  W.  18,  a  decree  of 
foreclosure  was  rendered  April  18, 1802;  and 
June  26, 1893,  a  deficiency  Judgment  entered. 
It  was  thereafter  sought  to  have  settled  a  bill 
of  exceptions  containing  the  evidence  leading 
to  the  original  decree;  but  the  court  held  it 
was  too  late.  This  was  evidently  upon  the 
ground  that,  although  the  deficiency  Judg- 
ment only  was  attacked,  it  had  been  the  duty 
of  tbe  defeated  party  to  preserve  bis  bill  of 
exceptions  within  the  statutory  time  nfter 
tite  proceedings  which  led  to  the  findings  fix- 


ing his  personal  liability,  and  that  It  was  not 
sufficient  to  proceed  after  tbe  final  Judgment 
enforcing  that  liability.  This  case,  therefore, 
is  directly  opposed  to  the  relator's  conten- 
tion that  she  might  wait  until  final  defeat, 
and  then  preserve  the  record  of  the  first  trial. 
In  Schlelds  v.  Horbach,  40  Neb.  103,  58  N. 
W.  720,  It  was  held  that,  whwe  it  Is  sought 
to  preserve  a  Wll  of  exceptions  embodying 
the  evidence  on  an  interlocutory  motion,  this 
must  be  done  within  the  statutory  period 
after  the  term  at  which  the  motion  was  ruled 
on,  and  not  after  the  trial  of  the  case. 

We  think  all  these  cases  lead  irresistibly 
to  the  conclusion  that  the  term  referred  to 
In  tbe  statute  Is,  If  not  the  term  at  which 
tbe  evidence  was  taken,  at  latest  the  term 
at  which  an  order  was  made  based  on  that 
evidence.  It  Is  Immaterial  to  the  present 
case  how  the  old  controversy  should  tiave 
been  settled,  because  tbe  trial  was  here  had 
and  the  motion  ruled  on  at  the  same  term. 
But,  If  any  regard  is  to  be  paid  to  tbe  long 
line  of  decl^ons  to  which  we  have  referred, 
we  must  hold  that  the  bill  should  have  been 
settled  within  the  statutory  period  after  that 
term  expired.  Tbe  relator  argues  that  such 
holding  imposes  an  unnecessary  burden  upon 
litigants;  that,  until  final  judgment,  it  Is 
uncertain  that  a  party  defeated  at  one  step 
of  the  case  will  meet  ultimate  defeat;  and 
that  he  should  therefore  be  permitted  to 
await  the  final  event  before  Incurring  tbe 
labor  and  expense  of  preparing  a  bill  of  ex- 
ceptions. In  support  of  this  argument,  it  Is 
urged  that  there  Is  In  each  court  a  shorthand 
reporter,  who  is  a  public  officer,  whose  notes 
ave  public  records,  and  that  no  difficulty 
arises  In  obtaining  a  true  bill  even  after 
great  lapse  of  time.  The  authenticity  of  the 
reporter's  notes  was  left  In  some  doubt  by 
Splelman  v.  Plynn,  19  Neb.  342,  27  N.  W. 
224,  and  Lipscomb  v.  Lyon,  19  Neb.  511,  27 
N,  W.  731;  but  these  cases  were  explained 
in  Smith  v.  State,  42  Neb.  356,  60  N.  W.  585, 
where  the  true  character  of  the  shorthand 
reporters  and  tbelr  records  Is  discussed.  The 
notes  are  not  public  records.  The  reporter's 
certificate  to  a  transcript  thereof  does  not 
authenticate  thoni  so  as  to  permit  their  Intro- 
duction In  evidence.  Parties  in  preparing, 
and  the  Judge  In  settling,  a  bill  of  excep- 
tions, are  not  bound  by  tbe  reporter's  tran- 
script. There  Is,  indeed,  nothing  to  require 
parties  to  resort  to  such  transcript  In  the 
preparation  of  a  bill.  The  settlement  of  a 
bin  rests  finally  upon  the  Judge's  determina- 
tion of  what  occurred  at  the  trial;  and,  when 
tbe  accuracy  of  a  proposed  bill  is  properly 
challenged,  the  Judge  must  settle  tbe  matter 
In  accordance  with  the  truth,  and  not  blindly, 
In  accordance  with  a  reporter's  transcript. 
Therefore,  the  policy  of  the  law  requires  that 
the  bill  of  exceptions  should  be  settled  with- 
in such  reasonable  time,  fixed  by  statute,  aft- 
er the  taking  of  the  evidence  sought  to  l>e 
preserved,  that  the  parties  and  tbe  Judge 
may  bring  to  tbelr  aid  tbelr  own  reooUec- 
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tlons;  and  this  to  a  mocli  mora  Important 
consideration  than  tbe  saving  to  the  parties 
ot  labw  and  expense.  The  referee  eridently 
based  fals  conclasltm  of  law  in  tarar  of  the 
relator  on  tbe  cases  of  Scott  v.  Waldeck,  and 
City  ot  Seward  Klenk,  supra.  In  each  It 
was  held  that  a  bill  aetOed  after  the  trial 
term  would  be  considered  to  ascertain  wheth- 
n:  the  erldence  snstalned  the  rerdict  Tbeae 
cases,  In  that  feature,  have  for  years  not 
been  followed  In  the  practice  of  thto  court; 
and  to  that  extait  they  have  been  recently 
orermled  by  Jones  t.  Wtdfe,  42  Neb.  272,  60 
X.  W.  663,  and  Bank  ▼.  Thomaa.  46  Neb.  — ^ 
66  N.  W.  896. 

The  plaintiff,  after  the  final  trial,  endeav- 
ored to  preserve  her  rights  by  morlng  for  a 
rehearing  of  the  first  motlMi  for  a  new  trial. 
This  proceeding,  howeva,  did  not  operate 
to  extend  ber  time  toe  settling  tbe  bill  here 
presented. 

•  The  foregoing  consldwatlons  dispose  of  tbe 
case.  The  parties  a^ne  quite  extensively, 
and  with  some  bitterness,  questlfNaB  affecting 
the  merits  of  the  Hespeler  case,  and  tbe 
regularity  of  the  court's  action  In  sustaining 
the  first  mf>tlon  tor  a  new  trial.  These  ques- 
tlcms  axe,  bowerer,  ail  fordgn  to  tbe  merits 
at  this  proceeding.  The  referee's  CMiduslon 
of  law  on  this  branch  of  the  case  must  there- 
fore be  set  aside,  the  findings  of  fact  con- 
firmed, and  the  writ  denied.  Writ  denied. 


In  re  PETBT. 

(Supreme  Ooart  of  Nebraska.  Feb.  18,  1886.) 
HiBBis  Corpus — FirorrivB  from  Jobticb — Bxtra- 

DITIOS— CO»8TlTUTION*L  LaW. 

1.  Errors  and  irregnlarities  of  the  trial  court  : 
Id  a  crimionl  proaecutioo  must  be  corrected  by  di-  I 
rect  pro.''pedine  for  a  review  of  the  final  judgment  ' 
or  order  complained  of.    The  writ  of  habeas  eor- 
puB  is  never  allowed  as  a  aubetitute.  for  an  appeal 
or  writ  of  error. 

2.  A  fugitive  from  Justice,  surrendered  by 
one  state  upon  the  demand  of  another,  may,  not- 
withstanding bis  objection,  be  prosecuted  by  the 
latter  for  any  extraditable  offense  committed 
within  its  borders,  without  first  bavins  had  an  op-  I 
porttinity  to  return  to  the  state  by  which  he  was  I 
surrendered.    Laacelles  t.  GeorgiB,  18  Sup.  Ot  i 
687,  148  n.  S,  537. 

3.  A  fugitive  is  not.  In  such  case,  denied  any  ' 
rights,  privileges,  or  immunities  secured  to  him 
by  the  constitution  or  the  laws  of  the  United 
States. 

4.  Id  re  Robinaon,  46  N.  W.  267,  28  Neb^ 
136.  dlstingniahed. 

(Syllabus  by  the  Court.) 

Original  application  by  Edward  Petry  for  a 
writ  of  habeas  corpus.   Writ  denied. 

3.  O.  Detweller,  for  petitioner.  A,  S,  j 
Ohurchill.  Atty.  Gen.,  and  George  A.  Day,  ' 
Dep.  Atty.  Gen,,  for  respondent 

POST,  C  J.    This  is  an  application  ad- 
dressed to  this  court  In  the  exercise  of  its 
original  JuriBdlction  for  a  writ  of  habeas  ' 
corpus  In  behalf  of  Edward  Petry,  who  la, 
according  to  tbe  complaint  which  Is  the  barts  I 

f  the  proceeding,  unlawfully  imprisoned  by  I 


tbe  respondent,  George  W.  LMetgbt  as  wa 
den  of  the  penitentiary.  It  to  nnnocoooary  i 
copy  at  lugth  from  tbe  record,  as  tbe  mi 
tertot  fiscts  may  be  iirtofiy  stated.  Tlx.:  0 
tbe  4tb  day  of  April,  1885,  appUcatton  wi 
made  to  tbe  goremor  of  thto  state  (or  a  m 
olsltion  upon  tbe  governor  of  Illlnoto  for  tl 
surrender  of  the  relator,  an  alleged  fugltli 
from  Justice^  who  was  dialled  by  tbe  con 
plaint  of  one  Jewett  with  bui^toriously  ei 
tering  tbe  bouse  of  the  said  comptolnant,  { 
the  county  of  Douglas,  In  the  night  seaso 
and  with  stealing  therefrom  jewelry  ai 
clothing  of  the  value  of  |60.  Upon  aald  a 
plication  a  requisition  was  allowed,  in  pu 
•uaoce  of  which  a  warrant  was  Isaoed  by  tl 
governor  of  Illinois  for  tbe  apprebaislcni  • 
the  relator,  and  upon  which  the  latter  wa 
on  March  7th,  arrested,  and  Immediate 
thereafter  conveyed  to  Doners  eonn^, 
this  state,  for  trial.  Hftring  waived  a  pr 
llminary  hearing  upon  tlie  charge  mmtlone 
be  was  committed  to  the  ]ail  of  said  count 
and  on  the  5d  day  of  May  an  Informati* 
was  filed  by  tbe  oonnty  attorney,  chargii 
blm  with  tbe  identical  offoise  specified  in  tl 
extradition  papers,  to  which  he  interposed 
plea  of  not  guilty,  and  was  remanded  f 
trtol.  On  tbe  20th  day  of  June,  1895.  tl 
said  relator,  without  having  had  an  opp< 
tnnlty  to  depart  from  tills  state,  and  witbo 
his  consent,  was  taken  before  a  magistm 
In  and  for  Douglas  county,  and  reqnir 
to  answer  another  and  different  cbai^ 
wit,  of  burglariously  entolng  the  house 
one  Thomas  H.  O'Neill,  and  stealing  tbei 
from  Jewelry  of  tbe  mine  of  ^.50,  and  up 
which  cliarge  be  was  committed  for  trii 
Afterwards,  daring  the  May,  1896,  term 
the  district  court,  an  information  was  thei 
in  filed  by  tbe  county  attorney,  chancing  t 
relator  with  the  last-mentioned  offense,  ai 
to  which  the  latter,  at  a  subsequent  day 
the  term,  entered  a  plea  ot  not  guilty,  r 
companled  by  an  atfldavlt  challenging  tbe  J 
risdlctlon  of  the  court  over  his  person, 
which  the  matters  here  stated  ore  set  out 
detail.  His  objection  to  the  Jurisdiction 
the  court  being  overruled,  a  trial  was  b.i 
resulting  In  a  conviction  of  tbe  offense  cb; 
ged  In  said  Information,  and  which  }udgme 
the  respondent  relies  upon  as  a  Justlficatl 
In  this  proceeding. 

It  Is,  In  the  first  place,  contended  by  tbe  i 
tomey  general  that,  conceding  the  actl 
complained  of  to  be  irregular.  It  is  at  qi< 
voidable,  not  affecting  the  Jurisdiction  of  t 
district  court,  and  that  tbe  relator's  reme 
is  accordingly  by  direct  proceeding  to  sect 
a  review  of  the  Judgment  of  convlctl* 
There  appears  to  be  no  doubt  of  the  sow 
ness  of  that  proposition,  eltiier  upon  reason 
authority.  The  accused.  In  the  tongna^ 
tbe  statute,  "shall  be  taken  to  have  walv 
all  defects  which  may  be  excepted  to  by 
motion  to  quash  or  a  plea  In  abatement  by  i 
murring  to  an  indictment  or  pleading  In  b 
or  the  general  Issue."  Gr.  Code  |  444.  1 
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writ  of  babeu  corpus,  as  said  this  oonrt  In 
SUte  T.  Crinklaw.  40  Neb.  759,  00  N.  W.  870, 
'is  not  ft  correctlT«  remedy,  and  Is  never  al- 
lowed as  a  snbatltnte  for  appeal  or  writ  «f 
error";  and  the  same  principle  Is  distinctly 
recognixed  In  Bx  parte  Fisher,  6  Neb.  800;  In 
re  Betts.  36  Neb.  '2S2.  54  N.  W.  524;  In  re 
Havllk.  45  Neb.  747,  64  N.  W.  234.  But  there 
exists  a  ftrndamental  objection  to  this  pro- 
ceedlng.  The  rfffht  of  a  demanding  state,  up- 
OB  the  surrender  of  a  fugitive  from  Justice,  to 
try  bim  op(m  a  chaise  other  than  that  speci- 
fied in  the  extradition  papers,  has  long  been 
the  subject  to  Judicial  controTcrsy.  Arrayed 
on  one  side  are  cases  which  appear  to  rest 
upon  the  Inherent  Justice  of  the  claim  that  a 
court  cannot  acquire  Jurisdiction  oTer  the  per- 
son of  ooe  accused  of  crime  through  the 
fraud,  duplicity,  or  abuse  of  process  an 
nfflcer  or  agent  intrusted  with  the  impartial 
administration  of  the  law.  On  the  other  hand 
are  cases  holding  that  a  fugitive  snrrendered 
hy  one  state  on  the  demand  of  another  may, 
undei*  the  constitution  and  laws  of  the  Unit- 
ed .States,  be  prosecuted  for  any  extraditable 
ofTeuse  committed  within  the  territorial  Juria- 
diction  of  the  latter,  on  the  ground  that  there 
exists  no  right  of  asylum  as  applied  to  tater- 
stnte  extradition,  and  that  it  would  be  a  use- 
less and  Idle  ceremony  to  return  a  fugitive  to 
another  state  in  order  to  again  demand  his 
surrender  for  trial. 

The  constitutional  provision  upon  the  sub- 
ject is  fouud  In  subdivision  2,  S  2,  art  4,  of 
the  constitution  of  the  United  States,  viz.: 
"A  person  charged  in  any  state  with  treason, 
felony  or  other  crime,  who  shall  flee  from 
Justice  and  be  found  in  another  state,  shall 
on  demand  of  the  executive  authority  of  the 
state  from  which  he  fled,  be  delivered  np,  to 
be  removed  to  the  state  having  Jurisdiction 
of  the  crime."  The  acts  of  congress  bearing 
upon  the  subject  (sections  5278,  6279,  Rev. 
St.  U.  S.)  are  designed  merely  to  carry  into 
effect  the  constitutional  provision,  without 
assuming  to  enlarge  or  restrict  the  rights  of 
the  several  states  thereunder.  During  every 
stage  of  the  dlscnsslon  the  courts  have 
agreed  substantially  upon  one  proposition, 
viz.  that  the  subject  Involved  is  a  construe^ 
tion  of  the  national  constitution,  and  there- 
fore. In  its  broadest  sense,  a  federal  question. 
It  is  worthy  of  note,  too,  that  until  a  compar- 
atively recent  date  the  diversity  of  opinion 
among  federal  Judges  respecting  the  true  In- 
terpretation of  the  foregoing  provision  was 
DO  less  radical  than  existed  between  state 
courts.  But  in  Lascelles  v.  Georgia,  148  U. 
S.  537,  13  Sup.  Ct.  687,  which  was  a  writ  of 
error  to  the  supreme  court  of  Georgia,  the 
subject  was  by  the  supreme  court  considered 
In  ail  of  its  phases,  and  the  conclusion  an- 
nounced fully  sustains  the  power  of  the  de- 
manding state  to  try  a  fugitive  surrendered 
pursuant  to  the  constitution  of  ttie  United 
States  for  any  crime  committed  within  its 


borders,  whether  specified  in  the  extradltltm 
warrant  or  not;  and  that  one  so  tried  is  not 
thereby  deprived  of  any  rights,  privileges,  or 
immunities  secured  to  him  by  the  constitu- 
tion or  laws  of  congress.  As  that  case  must 
be  regarded  as  an  authoritative  construction 
of  the  constitutional  provision  governing  the 
subject,  and  binding  alike  upon  state  and 
federal  tribunals,  we  feel  warranted  In  here 
quoting  at  some  length  from  the  opinion  of 
the  court  by  Mr.  Justice  Jackson:  "But  It  Is 
settled  by  tbe  ded^ons  of  this  court  that 
except  in  the  case  of  a  fugitive  surrendered 
by  a  foreign  government,  there  Is  nothing  In 
tbe  constitution,  treaties,  or  laws  of  the 
United  States  which  exempts  an  offender 
brought  before  the  courts  of  a  state  for  an 
ofCense  against  Its  laws  from  trial  and  pun- 
ishment, even  though  brought  from  anotha 
state  by  unlawful  violence  or  by  abuse  of 
legal  process.  Kerr  v.  Illinois,  119  U.  S. 
430,  7  Sup.  Ct.  225;  Mahon  v.  Justice,  127 
U.  S.  700i  8  Sup.  Ct  1204;  Cook  v.  Hart,  146 
U.  S.  183,  13  Sup.  Ct  40.  To  apply  the  rule 
of  international  or  foreign  extradition  as  an- 
nounced In  U.  S.  V.  Bauscher,  119  U.  S.  407, 
7  Sup.  Ct  234,  to  Interstate  rendition.  In- 
volves tbe  confusion  of  two  essentially  dif- 
ferent things,  which  rest  upon  entirely  differ- 
ent principles.  In  the  former  the  extradi- 
tion depends  uiM>n  treaty  contract  or  stipula- 
tion, which  rests  upon  good  faltb,  and  In  re- 
spect to  which  the  sovereign  upon  whom  tbe 
demand  is  made  can  exercise  discretion,  as 
well  as  Investigate  the  chaise  on  which  the 
surrender  Is  demanded,  there  being  no  rule 
of  comity  under  and  by  virtue  of  which  In- 
dependent nations  are  required  or  expected 
to  withhold  from  fugitives  within  their  Juris- 
diction the  right  of  asylum.  In  the  matter 
of  Interstate  rendition,  however,  there  Is  the 
binding  force  and  obligation,  not  of  contract, 
but  of  the  supreme  law  of  the  land,  which 
imposes  no  conditions  or  limitations  upon  the 
Jurisdiction  and  authority  of  the  state  to 
which  the  fugitive  Is  returned."  In  re  Robin- 
son, 29  Neb.  133,  45  N.  W.  2G7,  has  been  cited 
as  supporting  the  claim  of  the  relator,  but 
that  contention  is  based  upon  apparent  mis- 
conception of  what  is  there  decided,  viz.  that 
one  forcibly  and  unlawfully  carried  into  this 
state  will  not  be  held  to  answer  to  a  criminal 
charge  without  an  opportunity  to  return  to 
tbe  state  from  whence  he  Is  brought  What 
is  there  said  in  regard  to  the  right  of  the 
state  to  prosecute  a  fugitive  regularly  ex- 
tradited Is  mere  obiter,  and  not  Intended  as 
decisive  of  the  question  now  before  ua  To 
what  extent  that  case  is  to  be  regarded  as 
authority  when  applied  to  the  same  or  a 
similar  state  of  facts  in  view  of  tbe  decision 
in  Lascelles  v.  Georgia  la  a  question  foreign 
to  this  controversy,  and  does  not  call  for  no- 
tice. It  follows,  however,  that  tbe  writ  must 
be  denied,  and  the  relator  remanded  to  tba 
custody  of  the  respondent   Writ  denied. 
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BROWN  et  aL  T.  EDMONDS. 
(Supreine  Oonrt  of  South  Dakota.    Feb.  IB, 

vm.) 

EXBHPTIONS— WaTCS. 

Utider  sectloD  6127,  Oomp.  Lews,  which 
makes  absolutel?  exempt  "all  wearing  apparel 
and  clothing  of  the  debtor  and  his  family,"  a 
watch  and  chain  owned  and  habitaall;  worn  by 
the  debtor  is  absolutdy  exempt,  ai  wearing 
apparel. 

(SrUabOH  br  the  CV>urt) 

On  retaeartnff.  For  former  opinion,  see  69 
N.  W.  781. 

HANE7,  J.  Tbts  case  !■  now  before  oB  on 
rehearing.  Our  fonner  opinion  will  be  fonnd 
In  50  N.  W.  731.  Defendant,  a  judgment 
debtor,  was  ordered.  In  proceeding  supyle- 
mmtary  to  execution,  to  dellrer  to  the  8her> 
Iff  a  gold  watch  and  chain  owned  by  lilm. 
and  which  he  had  carried  constantly  for 
three  years.  In  the  former  opinion  It  was 
held  that  these  articles  were  not  exempt  as 
"household  furniture.*'  Appellant  now  con- 
tends that  they  ore  exempt,  under  section 
S127,  Comp.  Laws,  which  makes  absolutely 
exempt  "all  wearing  apparel  and  clothing  of 
the  debtor  and  bis  temlly."  Whether  a 
watch  carried  constantly  by  tbe  debtor 
should  be  regarded  as  wearing  apparel,  wltb* 
in  the  Intent  of  the  statute,  Is  the  only  ques* 
tion  to  be  determined. 

Under  a  law  providing  that  the  "necessary 
wearing  apparel  owned  by  any  person,  to  the 
value  of  $100,"  shall  be  exempt.  If  selected, 
the  supreme  court  of  Oregon  held  that  a 
watch  not  exceeding  |70  In  value  should  be 
considered  as  an  article  of  "wearing  ap. 
parol,"  and  quoted  with  approval  from  the 
language  of  Hammond,  J.,  In  Be  Steele,  2 
Fllpp.  824,  Fed.  Gas.  No.  13340,  as  follows: 
"It  would  not  be  doing  any  great  violence  to 
the  meaning  of  the  term  'wearing  apparel,' 
as  used  In  the  bankrupt  act,  to  include  In  It 
a  gold  watch  of  moderate  value.  Tbe  deAui- 
tton  of  the  word  'apparel,'  as  given  by  lexi- 
cographers. Is  not  confined  to  clothing.  The 
Idea  of  ornamentation  seems  to  be  rather  a 
prominent  element  In  the  word,  and  It  is 
not  improper  to  say  that  a  man  'wears*  a 
watch  or  'wears*  a  cane."  Stewart  v.  Mc- 
Clung.  12  Or.  431,  8  Pac.  447.  In  Rothschild 
V.  Boelter,  18  Minn.  362  (Gil.  331),  It  was  hold 
that  a  silver  watch  and  chain,  wortb  or 
350,  worn  by  the  debtor,  Is  not  exempt  under 
tlie  statute  as  "wearing  apparel  of  the  debtor 
and  his  family."  The  court  say:  "That  an 
article  may  be  worn  does  not  make  it  wear- 
ily apparel  within  this  statute.  The  words 
are  to  be  construed  In  this  case  according  to 
the  common  and  approved  usage  of  the  lan> 
ffuage.  namely,  as  referring  to  garments  or 
clothing  generally  designed  for  wear  of  the 
debtor  and  his  family."  It  will  be  observed, 
however,  that  the  Minnesota  statute  exr 
empbs  "all  wearing  apparel  of  the  debtor  and 
his  family";  our  statute.  **all  wearing  ap- 
Iinr«l  and  clothing  of  the  debtor  and  his  fam- 


ily." If  the  exemption  was  to  be  limited 
"garments  or  clothing  generally  deslgnab 
for  wear  of  the  debtor  and  his  family," 
was  unnecrasary  to  use  both  terms  "wearii 
apparel"  and  "clothing."  AU  authraltlsa  d 
fine  "apparel"  as  Including  more  than  "clot 
Ing."  Presumably,  the  legislature  employi 
both  terms  advisedly,  and  for  the  purpose  i 
Including  in  the  exemption  more  than  won 
be  understood  by  the  term  "clotblng."  Tl 
exempUon  is  not  limited  In  value,  nor  I 
the  word  "necessary,"  fbund  In  most  ata 
utes.  Watches  are  as  essential  to  the  coi 
fort  and  convmlence  of  mea  In  neariy  all  v 
cations  as  are  hats  or  coats;  In  many  ttu 
are  absolute  necessltleB.  The  same  cmk 
tion,  In  perhaps  a  less  mailed  d^ree,  pi 
vaUed  when  the  statute  under  dlscussi< 
was  enacted.  While  the  question  la  not  fr 
from  difficulty,  and  one  upon  which  coui 
may  easily  differ,  we  are  Inclined  to  hold  tb 
defendant's  watch  and  chain  were  abaolul 
ly  exempt  as  wearing  appareL  Adhering 
the  views  formerly  announced  upon  the  que 
ttons  then  presented,  It  follows  that  the  c 
der  appealed  from  must  be  reversed.  Tl 
former  order  as  to  costs  In  this  court  w 
not  be  modified,  appellant  being  allowi 
costs  on  rehearing.   All  the  judges  concur. 


In  le  CHAPTER  6,  SESSION  LAWS  01 
1800. 

Supreme  Goort  of  South  Dakota.    Feb.  2S, 
18060 

QPIXtOX  OF  SUPRBHS  COUKT— RlQUBST  OF  OOl 
■BSOB. 

Const,  art  6,  i  13,  prorides  that  the  gi 
eroor  shall  have  aatwirity  lO  reqaire  tbe  opini 
of  tbe  judges  of  the  supreme  court  upon  import.i 
questions  of  law  InToWed  in  the  exercise  of  ! 
executive  powers  and  upon  solemn  occasioi 
Held,  upon  request  by  the  Kovemor  for  an  op 
ion  upon  the  construction  of  Sras.  Laws  1890. 
6,  with  reference  to  the  appoiotroent  of  regents 
education,  involring  tbe  duration  of  tbe  terms 
office  of  certain  regents,  that  an  opinion  there 
should  not  be  given,  as  involving  rigfate  of  p 
SORB  not  given  an  opportunity  to  be  heard. 

In  the  matter  of  the  construction  of  chi 
ter  6  of  the  Session  Laws  of  South  Dakc 
of  180a 

Supreme  Court  Chambers. 

Pierre,  February  25,  1896 
His  Excellency,  Charles  H.  Sheldon,  0< 

emor  of  South  Dakota. 

Sir:  We  ate  In  receipt  of  your  comma 
cation  of  recent  date,  wher^  you  reqni 
our  opinion  upon  tbe  construction  of  chapi 
6,  Seffllon  Laws  of  1800,  with  reference  to  i 
appointment  of  regents  of  education,  and 
which  you  state:  "The  original  a.vpol 
ments  which  were  made  by  my  predecess 
the  then  governor,  are  shown  1^  the  appol 
ment  register  k^  in  the  office  of  tbe  sec 
tary  of  state,  which  Is  herewith  present 
for  your  examination,  to  have  lieen  made  i 
on  the  0th  day  of  March,  1800,  for  the  tei 
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of  six,  four,  and  two  years,  although  at  least 
one  of  the  commissions  issued  to  a  six-year 
apiKHntee  bears  date  the  12th  of  March,  1800. 
The  question  at  Issue  Is  whether  the  govem- 
or  should  not  have  strictly  complied  with  the 
law,  and  have  made  these  appolntmenta  not 
later  than  the  lat  of  March,  1890,  and 
whether,  having  been  made  at  a  later  date, 
they  would  not  of  necessity  expire,  although 
made  for  six  years,  not  later  than  the  1st  of 
March^  1806.  The  further  questltm  as  to 
whether  appointments  made  to  fill  vacancies, 
although  including  the  appointment  of  more 
than  one  person,  must  not  expire  when  the 
original  appointment  would  have  terminated 
If  the  original  appointee  had  held  the  full 
term  of  his  apptriutmoit,  notwithstanding  the 
Inngnage  of  the  oommlasion,  la  also  InTtrfv- 
ed." 

With  great  rrapect  to  yourself  and  a  sense 
of  our  serious  otUcial  responsibllltlea,  we 
have  the  honor  to  make  the  following  reply: 

The  reqnest  of  your  ex-cellency  must  be 
considered  with  reference  to  the  authority 
and  puri>ose  of  section  lit,  art  5,  of  the  con- 
stitution, which  reads  as  follows:  "The  gov- 
ernor shall  have  authority  to  require  the 
opinion  of  the  judges  of  the  supreme  comt 
upon  Important  questions  of  law  Involved  in 
the  exercise  of  his  executive  powers  and  up- 
on solemn  occasions."  This  section  of  the 
constitution  Is  an  enlargement  of  the  usual 
dnties  of  the  Judiciary.  We  believe  but  few 
state  constitutions  contain  analogous  provi- 
sions. It  Is  a  fundamental  ptinciple  of  our 
political  system,  recognized  aad  respected  by 
all  thoughtful  citizens,  that,  so  far  as  possi- 
ble, each  department  of  government  should 
act  independently  of  the  others'.  Unless  care- 
fully guarded,  the  section  of  the  constitution 
In  (luestion  may  lead  to  frequent  discussions 
of  deilcate  distinctions  between  executive  and 
Judicial  duties.  We  l)elieve  the  operation  of 
Its  provisions  should  never  be  extended  be- 
yond the  manifest  intent  of  its  terms.  Its 
language  should  be  given  a  restricted,  rather 
than  an  enlarged.  Interpretation.  Only  upon 
Important  questions  of  law  and  upon  solemn 
I'ci-aslons  should  the  ex  parte  opinion  of 
Judges  be  required  or  given. 

It  is  Impossible  to  announce  any  rule  ap- 
plicable to  all  cases  for  determining  what 
questions  are  of  sufficient  importance,  or 
what  occasions  are  of  sutticlent  solemnity,  to 
wana.nt  the  employment  of  this  unusual  pro- 
ceeding. These  are  matters  which  must  rest 
largely  in  the  dIsci*et]on  of  both  the  executive 
and  the  Judiciary;  for,  while  the  executive 
will  liave  to  first  Judge  whether  any  given 
question  Justifies  a  request  for  the  opinion 
of  the  Judges,  upon  the  latter  must  devolve 
the  responsibility  of  deciding  whether  it  is 
one  upon  which  the  constitution  contemplates 
an  opinion  ^ould  be  given.  It  Is  submitted, 
however,  that,  for  many  excellent  reasons, 
Kreat  caution  should  be  employed  both  by 
the  executive  and  the  Judges  In  exercising  the 
discretloi  conferred  iqwn  each.   In  re  Con- 


stitutionality of  Senate  BlU  No.  66,  12  Colo. 
466,  21  Pac.  478. 

It  Is  evident  that  a  construction  of  the 
statute  to  which  our  attention  Is  called  would 
substantially  aftect  the  rights  of  persons  now 
acting  as  regents  of  education.  To  determine 
such  rights  in  advance  of  any  contention  on 
their  part,  and  without  such  persons  having 
an  opportunity  to  be  heard,  seems  to  us  ex- 
ceedingly undesirable,  and  not  in  accord  with 
the  methods  usually  employed  In  judicial 
proceedings.  See  In  re  Oonstnictlon  of  Con- 
stitution, 3  S.  D.  548,  54  N.  W.  650.  If  no 
doubt  exists  as  to  the  construction  to  be 
given  this  statute,  an  opinion  would  seem 
unnecessary;  If  doubts  do  etiat.  Its  {HVper 
tnterpretattcHi  would  involve  dlfflcnltles,  for 
the  solution  of  which  we  should  have  the  re- 
search and  assistance  of  counsel  charged 
with  the  important  duty  of  representing  and 
protecting  the  Interests  and  rights  of  all 
concerned,— an  essential  and  etilclent  aid  In 
the  due  administration  of  Justice. 

After  mature  and  thoughtful  consideration 
of  your  excellency's  communication  and  our 
duties  under  the  constitution,  we  beg  leave  to 
respectfully  announce  that  we  are  forced  to 
the  conclusion  that  our  opinion  should  not 
be  given  upon  the  construction  of  the  stat- 
ute mentioned  therein. 

Most  respectfully, 

DIGHTON  CORSON, 
H.  a  PULLER, 
D.  HANEY. 
Judgu  of  the  Supreme  Court  of  South  Da- 
kota. 


DIELMANN  v.  CITIZENS'  NAT.  BANK  OF 

MADISON. 
(SmremB  Court  of  South  Dakota.    Feb.  10, 
18B6. 

AoTiOK  ON  IToTE— LmiTATios— BuBDas  OF  Faoor. 

1.  When  a  party  has  pleaded  the  statute  of 
limitations  as  a  defense  to  a  promisaory  note,  and 
such  note  is  introduced  in  evidence  by  the  omKM- 
ing  party,  and  it  appears  upon  its  face  to  be  bar- 
red by  ihe  statute, — the  court  taking  judicial  no- 
tice of  when  the  action  was  coomienced, — the  bur- 
den of  proving  such  facts  as  will  show  the  note 
la  not  m  fact  barred  devolves  upon  the  iiarty 
claiming  under  the  note. 

2.  In  such  case,  if  the  party  claiming  under 
tile  note  fails  to  rebut  the  prima  facie  case  which 
the  introduction  of  the  note  in  evidence  makes  for 
the  party  pleading  the  statute,  the  court  Is  Jus- 
tified in  finding  that  the  note  is  barred. 

3.  The  note,  though  appearing  upon  its  face 
to  be  barred  by  the  statute,  cannot  be  held  to  be 
barred,  until  the  opposing  party  has  had  an  op- 
portunity to  rebut  such  prima  fade  case  made  by 
the  note  Itself. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court.  Lake  county; 
Frank  R.  Alkens,  Judge. 

Action  by  Charles  Dlelmann  against  the 
Citizens'  National  Bank  of  Madison.  From 
a  Judgment  for  plaintlfT,  defendant  appeals. 
Affirmed. 

Murray  &  Porter,  for  app^nt  3.  H.  WU- 
llamson,  for  respondent 

Digitized  by  Google 


312 


K0RTHWB8TBBN  REIPOBTER,  Vol  66. 


(3,  D. 


C0B60X,  P.  J.  TblB  WAS  an  action  by  a 
bank  depositor  to  recover  fi-om  tbe  defen^nt 
bank  the  balance  claimed  to  be  due  blm  as 
such  depositor.  The  defendant  answered,  de- 
nying many  of  the  allegations  of  tbe  com- 
plaint; and  pleaded,  as  a  counterclaim  or 
defense,  a  balance  of  $273.59,  claimed  to  be 
due  the  defendant  on  a  promissory  note  exe- 
cuted by  (me  Rice  to  the  plaintiff,  and  In- 
dorsed by  said  plaintiff,  and  which  had  be- 
come the  property  of  tbe  defendant  bank, 
and  which  amount  It  had  deducted  from 
plaintiff's  account.  To  this  counterclaim  or 
defense  the  plaintiff,  in  a  reply,  pleaded  the 
statute  of  limitations  In  bar.  The  plaintiff 
recovered  Judgment  for  tbe  full  amount  of 
his  deposit,  and  the  defendant  appeals.  The 
note  on  which  the  counterclaim  is  based 
bears  date  July  28.  1884,  and  was  by  Its 
terms  payable  on  or  before  July  28,  18%. 
The  plaintiff,  as  payee,  transferred  the  note 
befora  its  maturity.  This  action  was  com- 
menced subsequeDtly  to  December  1,  18DI, 
more  than  six  years  after  the  maturity  of 
the  note,  and  the  defendant  bank  claims  to 
have  applied  the  sum  ot  ¥273.59  of  tbe  plaln- 
tifTs  deposit  to  the  payment  of  tbe  balance 
due  on  said  note,  at  about  tbe  latter  date. 
On  tbe  trial,  the  plaintiff  Introduced  evidence 
tending  to  prove  that  oa  December  9,  1891, 
he  had  on  deposit  with  said  bank  the  sum  of 
$478,  which,  tbe  defendant,  on  prc^r  de- 
mand, refused  to  pay  him;  and  rested.  The 
defendant,  thereupon,  to  prove  Its  counter- 
claim or  defense.  Introduced  in  evidence  the 
promissory  note  in  controversy  set  out  in  its 
counterclaim  or  defense,  with  the  Indorse- 
ment of  the  plaintiff  thereon,  and  evidence 
tending  to  prove  that  there  was  due  and  ui^ 
•  paid  thereon  on  December  1,  1891,  tbe  sum 
of  $273.50,  and  that  on  July  25,  1885,  certain 
payments  were  indorsed  upon  the  note,  and 
that  on  March  22,  1S89,  the  receipts  of  the 
proceeds  of  a  sale  of  forecliysure  of  a  mort- 
gage, given  to  secure  the  payment  of  said 
note  by  the  maker,  were  indorsed  upon  the 
note  at  that  date;  and  rested.  Tbe  plaintiff 
offered  no  further  evidence,  and  the  case 
was  thereupon  submitted  to  tbe  court,  which 
found,  among  other  facts,  the  following: 
"That  the  plaintiff  therein  Is  a  resident  of 
Lake  county.  South  Dakota,  and  has  been  a 
resident  of  said  I^ike  county  during  all  the 
times  mentioned  In  the  pleadings  in  this  ac- 
tion." "Third.  That  the  plaintiff  deposited 
money  in  tbe  defendant  bank  at  various 
times,  and  that  on  the  9th  day  of  December, 
1801,  plaintiff  had  on  deposit  in  defendant 
bank  tbe  sum  of  $47a  Fourth.  That  on  the 
9th  day  of  December,  1891,  plaintiff  present- 
ed bis  check  on  defendant  bank,  payable  to 
himBelf,  for  $478,  at  tbe  counter  of  said  de- 
fendant bank,  during  the  business  hours, 
and  that  said  check  was  then  and  there  re- 
fused. Fifth.  That  said  defendant  bank  had 
in  its  possession,  on  said  December  9,  1S91,  a 
certain  note  drawn  by  Elbert  N.  Rice,  pay- 
able to  plaintiff,  dated  July  28,  1885.  for 


$400,  and  on  the  back  of  which  was  written 
the  name  of  the  plaintiff,  preceded  by  the 
words,  'Pay  to  the  orda-  of  W.  P.  Smith.'  " 
Tbe  statement  tn  tbe  abstract  gtren  in  the 
fifth  finding  of  the  court,  that  the  note  bears 
date  of  July  28,  1885,  is  clearly  a  clerical  er- 
ror, as  the  note,  as  copied  In  the  record  and 
as  set  out  la  the  answer,  bears  date  of  July 
28,  1884,  and  was  made  payable  on  or  be- 
fore July  28.  1885.  In  the  briefs  of  counsel 
it  is  treated  aa  bearing  date  of  July  28,  18S4, 
and  it  appears  to  have  been  protested  for 
nonpayment  July  81,  1885.  We  shall  there- 
fore assume  that  the  date  of  the  note  as 
stated  tn  tbe  fifth  finding  was  Intended  to 
be  read  1884,  Instead  of  1885.  Tbe  court  con- 
cludes, as  matters  of  law,  as  follovre:  "Sec- 
ond. That  due  and  legal  demand  of  payment 
of  said  sum  was  made  by  said  depositee  on 
said  December  9,  1801,  by  presenting  his 
check  for  said  amoimt  at  the  counter  of  said 
bank,  during  business  hours,  payable  to  him- 
self. Third.  That  no  part  of  said  money  has 
ever  been  paid  said  plaintiff  by  defendant, 
but  there  is  now  due  the  plaintiff  from  de- 
fendant tbe  sum  of  $478,  and  interest  there- 
on at  7  per  cent,  per  annum  from  DecemtK?r 
9,  1891.  Fourth.  That  the  note  held  by  de- 
fendant, and  introduced  In  evidence  and 
marked  'EbchiMt  A.'  came  due  July  28,  1885. 
Therefore  more  than  six  years  had  elapsed 
since  the  maturity  of  said  note,  before  the 
commencement  of  this  action,  and  hence  ac- 
tion on  this  note  Is  barred  1^  statute  of  limi- 
tation." 

Appellant  contends,  first,  that  the  evidence 
is  insufficient  to  support  the  finding  that  a 
demand  was  made  upMi  the  bank  for  the 
money  doe  the  plaintiff,  prior  to  the  com- 
mencement of  the 'action.  Without  intimat- 
ing any  opinion  as  to  the  necessity  for  such 
a  demand,  we  think  there  was,  in  the  ab- 
sence of  any  conflicting  evidence,  proof  suf- 
ficient to  suppOTt  the  finding  of  the  court 
This  brings  us  to  the  Important  question  in- 
volved In  this  case,  namely,  was  the  evidence 
that  the  note  was  barred  by  tbe  statute  suf- 
ficient to  support  the  plaintiff's  reply  and  the 
court's  conclusion  of  tew?  Appellant  con- 
tends that  the  court  erred.  In  Its  conclusion 
of  law  that  the  note  was  barred,  for  the 
reason  that  the  plaintiff  gave  no  evidence-  in 
support  of  his  reply,  and  that  tbe  facts  plead- 
ed in  bis  reply,  being  deemed  in  law  to  be 
controverted  by  the  defendant,  must  be  re- 
garded as  not  proven.  This  contention  of  the 
appellant  Is  not  tenable,  under  the  facts 
proven  In  this  case.  The  plaintiff  pleaded 
tbe  statute,  as  he  was  required  to  do  to  avail 
himself  of  the  bar;  but  when  the  defendant 
Introduced  the  note  In  evidence,  tbe  court 
taking  Judicial  notice  of  when  the  action  was 
commenced.  It  proved  prima  fiacle  tbe  allega- 
tions In  plalntifTs  reply  (Searte  t.  Knapp 
[S.  D.]  58  N.  W.  807),  as  It  appeared  upon  Its 
face  to  be  barred  by  the  statute;  and  de- 
fendant's evidence  further  proved  that  t^e 
Indwaement  of  payment  of  March  22,  1889. 
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Agent;  and  Hut  the  securities  exchanged  for 
the  discharge  of  the  mortgage  were  tbelr  In- 
4iTidual  property,  and  not  the  property  of  the 
bank,  although,  prior  to  tiiat  time,  tW  had 
heloB^ed  to  the  bank.  The  bank  IkmA  and 
documenta  <^ered  in  erldrace  tended  to  ana- 
tain  the  oral  evidence  above  set  fortb. 

Upon  the  evidence  submitted  the  court 
found,  among  others,  the  following  facts: 
"(11)  I  find  that,  on  or  atrant  the  0th  day  <^ 
January,  1888,  the  mid  Huron  National 
Bank  purchased  the  said  lot  and  building 
of  said  Ha»n  &  Fowler,  and  paid  them, 
then,  therefor,  tn  cash  or  its  equivalent,  the 
sum  of  $16,500,  and  that  said  Hasoi  A  Vow- 
ler  then  conv^ed  the  same  to  said  bank 
warranty  deed,  containing  the  usual  cove-' 
nants  ef  warranty,  and  among  which  was 
one  warranting  the  said  property  to  be  free 
and  clear  of  all  incumbrances  whatsoever; 
that  sold  mortgage  was  at  that  time  a  Hen 
upon  said  property  so  conveyed,  but  that 
said  liazen  &  Fowler  agreed  to  pay  the  same; 
ami  that  said  Huron  National  Bank  In  no 
way  whatevor  assumed  the  payment  th«eof, 
nor  agreed  to  i>ay  the  same.'  I  further  find 
that  said  loan  was  not  negotiated  to  said 
bank,  nor  for  its  benefit,  and  that  said  bank 
never  agreed  to  pay  the  same,  nor  become 
liable  therefor  in  any  manner  whatsoever. 
02)  I  find  that  the  phUntUT,  on  or  about  No- 
vember 1,  1890,  released  and  satisfied  the 
mortgage  described  tn  plaintiffs  complaint, 
upon  certain  representations  made  by  L.  S. 
Hazen,  but  that  said  L.  S.  Haxen  was  not  In 
any  sense  auth(Hlaed  'to  act  for  the  said  bank 
In  procuring  such  release,  but  was  acting 
wholly  for  said  L.  W.  Hazen  and  John  A. 
Fowler."  "(14)  I  further  find  that  said  U 
S.  Haaen  did  not  make  any  representations 
of  matters  of  fact,  during  the  transaction 
referred  to,  which  were  folse,  or  which  were 
known  to  blm  to  be  false.  (15)  I  further  flud 
that  said  debt  was  a  debt  of  John  A.  Fow- 
ler, guarantied  by  Li.  W.  Hazen  and  Walker 
&  RbfHnberg,  for  which  the  defendant  bank 
was  In  no  way  liable.  (16)  I  further  find  that 
fuild  L.  S.  Hazen,  In  negotiating  the  transac- 
tion complained  of,  waa  the  agent  of  said 
John  A.  Fowler  and  h.  W.  Hazen,  and  was 
not  in  any  way  authorized  to  act  for  or 
represent  the  defendant  bank.  (17)  I  find  no 
evidence  whatever  that  plaintiff.  In  releasing 
the  mortgage,  relied  upon  or  believed  what 
said  L.  S.  Hazen  said,  simply  because  he 
said  so;  but  if  he  believed  his  statemento 
at  nil.  it  was  because  they  were  substantiat- 
ed by  other  matters  within  plaintiff's  knowl- 
edge, or  that  he  presumed  he  knew.  (18)  I 
further  find  no  evidence  that  plaintiff  has 
ever  offered  to  rescind  his  contract  whereby 
be  released  his  mwlgage.  but  that  he  has 
at  all  times  retained,  and  still  retains,  the 
same,  and  the  beueflto  thereof."  These  find- 
logs  were  excepted  to  by  the  plaintiff  as  not 
being  sustained  by  the  evidence.  The  evi- 
dence was  to  some  extent  conflicting,  but 
there  waa  not  such  a  preponderance  of  the 


evidence  against  the  findings  as  would  Jus- 
tify this  court  In  disturbing  theuL 

The  questions  presented  are  mainly  those 
of  fact;  and  only  one  or  two  questions  of  law 
seem  to  require  con^eration.  Appelant  con- 
tends that,  as  L.  W.  Uaaen  was  prealdoit  of 
the  bank,  and  he  and  bis  family  were  the 
principal  owners  of  its  stock,  that  as  John  A. 
Fowler  waa  Ito  cashier,  and  L.  S.  Hazen,  who 
n^Kitlated  fbr  the  dlscha^re  of  the  mortgage, 
was  a  director  and  stockholder  In  the  bank, 
the  bank  Is  charged  with  knowledge  of  the 
transactions  relating  to  the  discharge  of  the 
mortgage;  and,  having  received  the  benefit 
at  such  dlschuge,  it  became  liable  to  the 
I»lalntlff  for  the  loss  he  sustained  by  reason 
ct  such  discharge.  Appellant  further  con- 
tends that,  "before  the  bank  sold  the  prop- 
erty, there  can  be  no  question  about  the 
right  of  plaintiff  to  have  had  the  mortgage 
restored.  Jones,  Mortg.  f  We.  The  bank  not 
only  did  not  part  with  anything  to  secure 
the  dladiarge  aside  from  the  securitiM,  but 
was  certainly  a  party  to  the  wrong.  The 
bank  furnished  the  worthless  securities,  and 
all  of  Its  offlcMV  knew  the  use  to  which  the 
securities  were  to  lie  put.  and  a  director  of 
the  bank  appeared  in  Dubuque  with  the  se- 
curities, and  upon  r^vesentations  made  by 
him  he  secured  the  discharge.  When  the  dis- 
charge was  delivered  to  the  tMnk,  the  bank 
had  knowledge  of  the  whole  transaction,  and 
it  parted  with  nothing  to  secure  the  release. 
The  bank,  when  Fowler  conveyed  the  proper- 
tj.  In  effect  paid  Fowler  the  full  value  of  the 
property.  Hence,  when  the  discharge  was 
delir^ed,  It  was  not  called  upon  to  pay 
anything  mwe,  and  did  not  do  so.  From  this 
It  will  be  seen  that  the  production  of  the 
discharge  by  Fowler  A  Hazen  did  not  induce 
the  bank  to  part  with  anything  of  value,  or 
In  any  manner  alter  or  change  Its  condition 
on  the  strength  of  the  discharge.  If  the 
plaintiff  could  have  avoided  the  discharge, 
as  against  the  bank,  so  long  as  the  bank 
owned  the  property,  can  It  be  said  tliat  the 
bank,  by  a  conveyance  of  the  property,  could 
defeat  the  plaintiCTs  righto?  I  think  that 
the  con'reyance  had  the  ^ect  of  cutting  off 
the  idaintltTs  right  to  pursue  the  property, 
but  justice  would  certainly  require  that 
plaintiff  be  permitted  to  impress  the  fund  de- 
rived from  the  sale  of  the  property.  If  the 
plaintiff  bad  a  ri^t  to  the  property,  he 
certainly  had  as  good  a  right  to  Its  proceeds, 
when  the  bank,  a  party  to  the  wrong,  has 
by  Its  act  placed  the  property  beyond  the 
reach  of  the  plaintiff." 

The  first  proposition  la  not  tenable.  If  the 
discharge  of  the  mortgage  was  In  factobtaln- 
ed  by  U  S.  Haaen,  as  the  agent  of  L.  W. 
Hazen  and  John  A.  Fowler,  and  for  them, 
and  not  for  the  bonk,  and  the  property  given 
in  exchange  for  such  discharge  of  the  mort- 
gage was  Ui  fact  the  individual  property  of 
said  L.  W.  Hazen  and  John  A.  Fowler,  and 
not,  at  the  time  of  the  exchange,  the  prop- 
erty of  said  bank,  then  the  Jtank  corpora- 
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tlon  Incurred  no  liability,  by  reason  of  sucb 
discharge,  to  pay  to  the  plaintiff  bia  Iobs  sus- 
tained thereby.  The  bank  had,  for  Its  se- 
curity  asainst  said  mortgage,  not  only  the 
covenants  of  warranty  on  the  part  of  John 
A.  Fowler,  but  the  further  agreement  to  dis- 
charge It  on  the  part  of  U  W.  Hazen  and 
said  Fowler;  and  the  discharge  of  the  mort- 
gage was  evidently  procured  by  them  to  pro- 
tect themselves  against  their  covenants  and 
agreements  with  the  bank.  The  bank,  there- 
fore, not  being  a  party  to  the  note  or  mort- 
gage, or  liable  thereon,  and  not  being  In  any 
manner  a  party  in  procuring  the  discharge 
of  the  mortgage,  we  can  discover  no  prln- 
dple  of  law  under  which  the  bank  could  be 
held  liable  to  the  plaintiff  for  any  loss  sus- 
tained by  reason  of  said  discharge  obtained 
by  Ha»n  &  Fowler,  through  their  agent,  U 
S.  Haaen. 

The  second  proposition,  that  the  bank  prop- 
erty, If  the  defendant  had  still  remained  Its 
owner,  would  have  been  h^  by  the  bank, 
subject  to  the  right  of  the  plaintiff  to  have 
the  discharge  canceled,  and  his  mortgage  re- 
stored of  record,  would  present  an  Inter- 
esting Question,  if  the  court  had  found  that 
the  dlschai^  of  the  m«tgage  was  actually 
procured  1^  misrepresoitatlws  of  facts  of 
which  tlift  tunk  was  chargeable  with  actual 
notice,  and  the  plaintiff  had  promptly  re- 
scinded the  cwxtraet  by  which  the  dlschaiiie 
was  obtained,  and  bad  restored  to  the  par- 
ties the  Becnritles  obtained  in  exchange  for 
such  discbarge.  But,  wlUi  the  findings  of 
the  court  that  there  were  no  fiUse  rept^esenta- 
tl«u.  and  that  plaintiff  did  not  rescind  the 
contract  It  does  not  seem  necessary  to  detov 
mine  that  Question     this  appeal. 

But.  were  a^MUuit's  contention  on  this 
second  pn^MWltion  correct,  It  would  by  no 
means  follow  that  the  plaintiff  could  im- 
press the  proceeds  arising  from  the  sale  of 
the  proper^  with  a  trust  in  plaintiff's  favor 
for  the  amount  of  bis  loss.  The  theory  un- 
der which  the  mortgage  lien  might  possibly 
have  been  restored.  If  the  bank  liad  still  re- 
mained the  owner  of  the  property,  is  that 
the  defendant  would  seem  to  sustain  no  loss 
by  reason  of  such  restoration,  as  it  had  made 
no  new  advances  or  payments  to  Hazen  & 
Fowler  on  the  faith  of  the  discharge,  and  It 
would  still  be  able  to  rely  iqwn  the  covenants 
and  agreem«its  of  Hazen  &  Fowler  for  its 
protection,  and  It  would  not  be  placed  in  any 
different  posltlim  than  it  occupied  before  the 
discharge.  But,  in  such  case,  it  would  not 
become  liable  to  the  plalnUff,  to  make  good 
bis  loss,  otherwise  than  to  hold  the  property 
subject  to  the  mortgage.  But,  when  the 
bank  conveyed  the  property  to  an  innocent 
purchaser  for  value,  it  did  not  thereby  as- 
sume any  liability  to  the  plaintiff,  and,  not 
being  BO  liable,  the  proceeds  of  such  sale 
could  not  be  Impressed  with  the  trust  In 
favor  of  the  plaintiff.  After  the  sale  of  the 
bank  pn^rty  freed  from  the  mutgage.  Fow- 
ler &  Hazen  were  discharged  from  their  cov- 


enants and  agreements  with  tlie  bank  to  psj 
off  the  mortgage  and  save  the  bank  harm- 
less as  agamst  the  same.  The  bank,  there- 
fore, after  the  sale,  occupied  an  entirely  dif- 
ferent relation  to  the  propoty  and  to  Hazen 
&  Fowler.  To  hold,  therefore,  that  the  plain- 
tiff could  follow  the  proceeds  would  be  In  ef- 
fect to  require  the  bank  to  pay  the  plaintiff 
bis  loss  by  reason  of  the  dlschuse,  for  which 
we  hold  the  bank.ls  not  liable.  It  vrill  not 
be  necessary  to  pursue  this  discussion  fur^ 
tber.  as  we  are  clearly  of  the  opinion  tlia^ 
under  no  view  of  the  case,  can  the  appel- 
lant's contentloD  be  sustained.  The  Judg- 
ment of  the  circuit  court,  and  its  order  deny- 
ing a  new  trial,  are  affirmed. 


SOUTHARD  T.  SMITH  et  aL 

(Snprsms  Ckmrt  of  South  Dakota.  Feb.  15,  ISM.) 

Rm  Jddioata. 

Where,  In  an  action  to  foredcMe  a  Uen,  un- 
der the  mechanic's  Uea  law  of  this  state,  one 
claiming  an  interest  In  the  pr(n>erty  was  made  a 
party  defendant,  and  It  was  alleged  In  tlic  com- 
plalDt  that  such  defendant,  namln^f  her,  "has  or 
claims  to  have  some  interest  in  the  land,  *  •  • 
but  qhc  baa  no  claim  prior  or  saperlor  to  that  of 

{ilaintiffs,"  and  such  defendant  admits  snch  al- 
egation  in  her  answer,  and  falls  to  set  up  or 
claim  any  superior  or  paramoant  title  to  the  prop- 
erty involved  in  the  action,  she  is  conclnded  oj  a 
verdict  of  a  Jury  in  such  action  finding  all  issues 
in  favor  of  ue  plalntltF,  and  a  judgment  render- 
ed thereon,  and  she  cannot  be  permitted  to  liti- 
gate or  dispnte  the  title  to  such  property,  as 
against  one  who  claims  the  same  nader  and  by 
virtue  of  a  enle  of  the  property  made  under  the 
said  judgment 
(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  lilnooln  county; 
J.  W.  Jones,  Judge. 

Action  by  Emily  Southard  against  Isabella 
M.  Smith  and  others.  Judgment  for  plaintiff, 
and  defendant  Gharlea  B.  Judd  ai^eals.  Re- 
versed. 

O.  8.  Glfford  and  Davis,  Lyon  ft  Gates,  for 
aroellaut  Stoddard  &  Wilson,  for  respond- 
ent 

GORSON,  P.  J.  Emily  Southard,  the  plain- 
tiff, being  the  owner  of  a  certain  lot  In  the 
city  of  Canton,  entered  into  a  contract  usu- 
ally dmominated  a  "bond  for  a  deed,"  with 
the  defendant  Isabella  M.  Smith,  by  which  she 
agreed,  upon  the  payment  of  $3,000  at  the 
time  therein  specified,  and  the  performance  of 
certain  covenants  therein,  to  convey  to  her 
said  lot.  One  of  the  coven&nta  on  the  part 
of  said  Isabella  M.  Smith  was  that  she  would 
erect  a  building  of  the  dimensions  and  of  the- 
materlal  therein  specified  upon  the  said  lot, 
and  expend  at  least  $1,000  In  said  Improve- 
ments within  30  days  after  the  dato  of  said 
contract  Upon  this  contract  the  said  Isabdla 
M.  Smith  paid  $1,758.41,  and  partially  com- 
pleted said  building.  Palling,  on  demand,  to 
pay  the  balance  due  upon  ssld  contract,  Emily 
Southard  brought  this  action  to  foreclose  the- 
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said  contnet  and  nihJeet  fhe  said  lot  and  Im- 
proremeiits  to  tbe  paymait  of  said  biluice 
dne  ber.  Imbella  M.  Smith,  W.  &.  A.  McAr- 
tbnr,  the  St.  Croix  Lumber  Oompany,  and  tbe 
Osbkoab  Lumber  Company,  witb  othera,  were 
made  iwrtlee  d^Sndant ;  but,  during  the  prog- 
ress of  the  case,  Charles  B.  Judd  succeeded 
to  an  thehr  reapectlTe  Intercsta,  and  was  8al>- 
ititDted  for  them  In  the  actlrai,  and  la  the  only 
party  who  appeals.  The  case  was  referred 
to  a  referee,  who  found  tbe  facta  and  stated 
his  eonclndona  of  law  thereon.  From  the 
findlnga  of  fiact.  it  ajvears  Unit  W.  &  A.  Mc- 
Arthnr.  the  St  Croix  Lumber  Company,  and 
the  Oshkoeh  Lumber  Company  set  up  In  their 
answers  proceedings  In  actlonB  brought  to 
fOredoae  mechanics'  lima,  resulting  in  the 
sale  of  the  Interests  of  said  IsidieUa  M.  Smith 
In  tbe  pr(q>ert7j  and  whidi,  appellant  ccm- 
tends,  also  dlTested  Bmily  Southard  of  her 
title  to  tbe  iguperly.  Whetiier  or  not  these 
fweclosnre  proceedings  under  the  mechanic's 
Hen  law  did  divest  the  title  of  Bmlly  Southard 
la  the  only  qu^lon  In  the  case.  From  these 
flndings  of  tbe  referee  It  further  appears  that, 
in  erecting  the  building  specified  la  the  con- 
tract. Isabella.  M.  Smith  became  Indebted,  tat 
material  furnished  fw  tbe  aame,  to  W.  &  A. 
MeArttrar,  who  duly  filed  a  lien  therefbr,  and 
subsequently  Instttnted  an  action  to  foredos^ 
tbe  same,  making,  among  others,  Isabella  M. 
Smith  and  Bmlly  Southard,  the  plaintiff  here- 
in, parties  defaidant  W,  ft  A.  McArtbur  ni. 
leged.  in  their  complaint  In  that  actlMi.  that 
tbe  lumbar  waa  fnmlsbed  "l^  Tlrtne  of  a  can- 
tract  with  the  defendant  Isabella  M.  Smith, 
through  her  agmt,  ene  B.  B.  Carpenter."  Tbe 
complaiiit  further  states  "that  tbe  defendant 
Emily  Southard,  plalntlfFs  are  Informed  and 
bellere,  has  or  claims  to  have  some  interest 
in  the  land  upon  which  said  building  tiands, 
but  she  has  no  dalm  prior  or  sapevior  to  tbat 
of  iflalntiffs."  To  this  cwnplBlnt,  which  Is 
In  tbe  usual  fmrm  in  other  respects,  tbe  de- 
f endantSp  <nnit>iHng  said  Bmlly  Southiard,  filed 
an  aoBWCT  denjing  all  the  allegations  of  ttie 
complaint  not  therein  admitted,  and  among 
otiier  wiimiMrinng  ig  the  following:  "(5)  I>»> 
fendant  Smith  admits  tbat  sbe  Is  the  owner 
I7  purdaase  contract  of  tbe  premises  de- 
scribed in  the  complaint,  and  defendants  au- 
mlt  the  sixth,  serenth,  and  eighth  counts  In 
the  complaint"  The  twm  "counts,"  as  used 
atwTe,  erldenOy  means  paragmpha,  as  the 
comidalnt  contains  but  one  cause  of  action, 
divided  Into  paragraphs,  and  tbe  serenth  peae- 
agraph  is  the  one  hereinbefore  given.  The 
answer  oonclndes  with  the  following  prayer: 
"Wheref we  tbe  defendants  pray  }ndgment  for 
a  dismissal  of  the  complaint,  for  costs  and 
dlsbnnmments,  and  tot  a  deoee  adjudging  tbe 
lien  filed  lij  plaiutlfls  a  ckmd  uptm  d^end- 
ants'  title,  and  tbat  the  same  be  canceled  of 
record,  and  for  such  other  and  further  relief 
in  the  premises  as  is  Just  and  eqiUtaUe." 
The  case  was  tried  by  a  Jury,  which  found 
oil  the  issues  in  favw  of  the  idalutlfCs  there- 
in. W.  ft  A.  McArtbur,  and  theredpnt  the 


court  made  its  decree,  In  which  It  Is  decreed 
as  ff^ws:  "It  is  fuvtho:  ordered  and  de- 
creed that  all  the  right  title,  and  Interest  of 
the  defendant  Isabella  M.  Smith  In  the  build- 
ing and  premises  described  in  tbe  complaint, 
*  *  *  or  so  much  thereof  as  may  be  nec- 
es8ai7,  be  sold  to  satisfy  tbe  Ju^ment,  with 
interest,  costs,  etc.  ♦  •  •  And  It  Is  fur- 
ther ordo'ed  and  decreed  tbat  the  defendants, 
and  all  persons  claiming  under  them,  or  eithw 
at  them,  after  the  giving  of  said  deed,  and 
the  confirmation  of  sale  thereof,  be  forever 
barred  and  foreclosed  of  all  right  title,  in- 
terest, and  equity  of  red«nption  In  and  to  said 
premises  so  sold,  or  any  part  thereof,  nnless 
the  same  shall  be  redeemed  within  one  year 
from  the  day  ct  such  sale,  as  lurortded  by 
law."  The  referee,  after  finding  the  facts 
as  to  the  other  two  lien-foreclosure  actions, 
which  were  quite  similar,  exceirt  that  In  the 
secmtd  one  Emily  Southard  made  no  answer, 
and  In  the  third  she  was  not  named  as  a 
party  defendant  the  referee  made  tbe  thir- 
ty-fourth finding,  which  Is  as  follows:  "That 
it  appears  from  tiie  Judgment  ndl  in  this  ac* 
tlon.  Introduced  In  eridence,  that  laabdla  M. 
Smith  never  acquired  ai^  Interest  In  the 
IHvmlses  In  question  under  and  by  virtue  of 
the  contract  entered  into  between  her  and 
the  plalntifr.  Emily  Southard,  and  it  la  not 
shown  by  defendant  tbat  Isabella  M.  Smith 
ever  complied  with  tiie  terms  <tf  said  con- 
tract or  that  her  successors  in  interest  evor 
did  sa"  The  r^eree  states  his  couduidons 
of  law  as  follows:  "That  as  tbe  decrees  in 
which  the  St  Croix  Lumber  Company  and 
W.  ft  A.  McArthur  are  plaintiffs,  being  tbe 
only  action  In  which  the  plalittlff,  Bmlly 
Stmtbard,  was  made  a  defendant  did  not  pre- 
tend to  sell  anything  but  tbe  interest  of  Isa- 
bella M.  Smith  In  and  to  tbe  prwnises  in  con- 
troversy; and,  as  it  does  not  appear  that  Isa- 
bella M.  Smith  ever  acquired  any  interest  in 
said  premises,  bnt  on  the  ctmtrary.  it  apneflc 
tag  tbat  said  :taibeUa  M.  Smith  never  did  aL- 
quire  B31J  Interest  in  said  premises,  the  at- 
tempt In  said  decrees  to  bar  tbe  idaintiff,  Bml- 
ly Southard,  ftom  all  intoest  in  Bald  prem- 
ises was  wbi^  huHteratiTO  and  void,  and  the 
purchasers  or  their  successors  at  the  sale  un- 
der said  decrees  did  not  acquire  any  interest 
In  the  land  when  in  controversy." 

Subsequently  the  case  was  referred  to  the 
referee  for  further  findings,  and  thereupon 
he  made  the  following  additimal  flndings: 
"(1)  I  find  as  a  fact  that  tbe  defendant 
Is^iella  M.  Smith  never  performed  tbe  coO' 
dltions  ot  the  contract  entered  Into  betwewL 
the  plaintiff  herein  and  ssid  Isabella  M. 
Smith,  set  out  in  finding  No.  1  of  the  orig- 
inal findings,  in  this:  tbat  said  Isab^  M. 
Smith  never  paid  or  ctf ered  to  pay  the  plain- 
tiff tbe  amount  required  to  be  paid  by  her, 
under  and  by  virtue  of  the  terms  of  said 
ctmtract  nw  did  said  Isabella  M.  Smith 
make  improvementa  on  the  premises  as  re- 
quired by  said  contract  (2)  That  tbe  only 
sum  ever  paid  by  said  Isabella  M.  Smith, 
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or  br  an7  petson  for  her,  was  the  snm  of 
serenteen  hundred  and  flfty-elsbt  dollars 
and  forty-one  cents  (91,76&4i).  <3)  Thattbe 
sum  due  under  said  contract  was  demanded 
of  said  Isabella  M.  Smith,  or  her  spent, 
by  the  plaintiff,  Emily  Southard.  (4)  That 
tbwe  Is  now  due  and  owing  by  the  said 
Isabella  M.  Smith  to  the  plaintiff,  Emily 
Southard,  tiie  snm  oi  91,660,  with  Interest 
thereon  at  the  rate  of  ten  per  cent  per 
aimum  from  the  10th  day  of  August,  1^3. 
*  *  *  (5)  That  no  part  of  the  sums  of 
money  In  these  additional  flndtngs  found 
to  be  due  said  Emily  Southard  has  ever 
been  paid  to  her,  although  demand  has 
been  made  therefw.  (6>  That  the  plaintiff. 
Emily  Southard,  by  virtue  of  the  contract 
altered  Into  between  hmwlf  and  the  said 
Isabella  M.  Smith,  and  by  Tirtne  of  the  stat> 
ute  glTlng  a  T«idor  a  lieu  for  purchase 
money,  said  plaintiff,  Emily  Southard,  has  a 
valid  Uea  upon  the  premises  In  Gontrorersy, 
which  Is  superior  to  any  lien  or  claim  of  any 
of  the  defendants  bereCOi"  And  states  fur- 
ther concludons  of  law  as  follows:  "(1) 
That  the  plaintiff.  Emily  Southard,  has  a 
lien  upon  the  premises  in  controversy  su- 
perior to  any  claim  of  the  defendants  for 
the  amount  due  upon  the  purchase  price  of 
said  premises  and  the  Interest  thereon,  and 
the  amount  (tf  taxes  aikd  Interest  va  the 
same,  as  set  forth  In  findings  of  fact  (2) 
That  the  plaintiff,  Emily  Southard,  Is  en- 
titled to  judgment  against  the  said  Isabella 
M.  Smith  for  the  sums  of  money  so  found 
to  be  doe  for  principal  and  Interest  and 
taxes.  That  the  said  plaintiff,  Emily  South- 
ard. Is  entitled  to  a  decree  of  the  court 
foreclosing  her  lien  aglUnst  all  of  the  de- 
fendants in  said  actlm  and  now  defending, 
and  against  all  of  the  defendants  in  this  ac- 
tion. If  the  same  have  not  already  been 
foreclosed  by  the  sale  of  the  said  premises 
ordered  by  a  former  decree  ot  the  court  in 
this  action;  and  said  plaintiff  Is  entitled  to 
have  the  premises  In  controversy,  and  de- 
scribed in  the  findings  ot  fact  herein,  sold, 
according  to  the  rules  and  practice  of  this 
court  and  the  statute  regulating  the  sale 
of  real  estate  on  executlrai."  These  find- 
ings of  fact  and  ccmcluslons  of  law  were 
adopted  by  the  court,  and  a  judgment  and 
decree  thereupon  rmdered  for  the  plain- 
tiff, Emily  Southard. 

Respondent  malces  the  objection  that  ex- 
ceptions were  not  duly  taken  to  the  find- 
ings of  fact;  but  In  the  view  we  take  of 
the  case,  this  question  does  not  become  ma- 
terial, as  the  appeal  will  be  disposed  of  up- 
on the  theory  that  the  only  question  pre- 
seVted  is  one  of  law  as  to  the  effect  to  be 
given  to  the  judgments  In  the  actions  of  W. 
&  A.  MeArthur  and  the  St  Croix  Lumber 
Company  to  foreclose  their  liens,  under  the 
mechanic's  lien  law,  and  In  which  Emily 
Southard,  the  plaintiff  In  this  action,  was 
made  a  defendant  The  referee,  in  his  con- 
cluslons  ot  law,  and  the  court  In  Its  judg- 


ment, have,  In  effect,  entlrdy  Ignored  the 
Judgments  in  the  actions  of  W.  &  A.  ^ 
Arthur  and  the  St  Croix  Lumber  Compai 
and  treated  them  as  in  no  nianner  affectl 
the  plahitlff's  right  to  recover  In  this  i 
tlm.  Undoubtedly,  the  referee's  cone 
sions  oi  law  would  be  cwrect,  under  1 
de^dons  of  this  court  In  PliAerton  v. 
Beau,  8  8.  D.  440,  ^  N.  W.  97,  If  his  Tie 
are  correot  as  to  the  Judgments  referred 
We  shall  assume  that  the  roles  ai^Uca] 
to  the  fweclosure  of  mortgages,  and  as 
the  ^ect  of  making  prlw  or  adverse  clal 
ants  parties,  are  applicable  to  foreclosi 
oC  liens  under  the  mechanic^  lien  laws 
this  statet  as  the  positions  of  such  m« 
gagee  and  a  Hen  bolder  are  very  much  i 
same  Ndther  can,  save  in  exceptto: 
cases,  by  their  foreclosure  proceedings, 
feet  the  rights  of  prior  parUes,  where  ai 
prior  parties  take  the  pn^r  steps  to  p 
tect  their  rights.  But  while  such  pr 
and  adverse  claimants  are  neither  necessi 
nor  pn^r  parties,  yet  if  thev  axe  mt 
such,  and  fail  to  so  plead  as  to  protect  tb 
rights,  their  claims  may  be  cut  off  by  i 
judgment  In  such  action.  As  a  general  n 
courts  of  equity  will  not  undertake.  In 
foreclosure  action,  to  determhw  the  valid 
of  a  prior  mortgage  or  prior  adverse  til 
and  where  a  party  who  claims  under  ac 
a  prior  mortgage  or  prior  adverse  title  p 
sents  that  fact  to  the  court  under  a  pro] 
answer  or  plea,  the  action  should,  on 
mand,  be  dismissed  as  to  such  party.  H 
ner  v.  Insurance  Co.,  123  U.  S.  747.  8  S 
Ct  837;  Wilts.  Mortg.  Forae.  U  420,  4 
In  the  late  rerisiMi  of  that  woik.  the  lean 
authfw  rays.  In  section  "The  only  qu 
tlons  that  can  be  determined  conceming  t 
title  upon  the  foreclosure  of  a  mortgi 
are  such  as  affect  the  equity  of  redempti 
The  plaintiff  has  no  right  to  make  a  th 
person,  who  claims  an  adverse  title,  i 
derived  from  either  the  mortgagor  or 
mortgagee,  and  who  cannot  be  affected 
the  Judgment  a  defendant  for  the  pnrp 
ot  litigating  his  (dalm  to  a  paramount  titl 
But  in  section  421,  the  same  author  sa 
"But  where  a  person  claiming  a  paramoi 
tlUe  is  made  a  party  to  a  foreclosure.  i 
der  an  allegation  that  he  claims  an  est 
in.  tltie  to,  or  Hen  upon  the  property  mc 
gaged  subsequent  to  the  plaintiff's  m< 
gage,  and  such  party  answers  by  flllni: 
general  denial,  the  decree  will  be  bind 
on  him,  if  a  judgment  is  rendered  agai 
all  the  defendants,  foreclosing  their  equ 
of  redemption,  and  be  will  not  be  again 
titled  to  litigate  matters  which  he  co 
have  set  up  In  the  foreclosure.  •  •  •  I 
where  a  party,  who  Is  made  a  defendant 
a  subsequent  Incumbrancer  or  purcha: 
sets  up  in  his  answer  a  dalm  of  title  pi 
to  the  mortgage,  such  title  cannot  be  pr 
erly  investigated;  and  the  complaint  of 
plaintiff,  should  be  dismissed  as  to  such 
fraidant,'  unless  th^  plaintiff  la  prepared 
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prove  that  mcb  Claim  In  tact  arose  anbae- 
guent  to  tbe  mort«aee.  Wbere  thla  la  not 
done^  and  a  Judgment  In  the  nanal  form  Is 
eoterei  against  aU  tbe  defendantai  It  will 
not  bind  bis  prior  Interest,  and  will  be 
KTwaed  on  appeal,  even  thongb  made  after 
hearing  on  tbe  pleadlnga  and  proofs,  be- 
came there  can  be  no  fonndatlwi  In  tbe 
complaint  for  a  decree  upon  a  qneatlon  of 
paramount  title."  Heldc  r.  B^hebner,  KS 
X.  Y.  470,  12  N.  B.  87;  WolOnger  T.  Beta. 
06  Iowa,  6»4, 24  N.  W.  228,  was  an  action  to 
foreclose  a  mortgage.  Bets  defended  upon 
tbe  ground  that  he  bad  foreclosed  a  mort* 
frage  In  which  be  had,  in  bis  complaint, 
alleged  that  Martin  Oroshana.  tbe  plaintiff's 
intestate,  and  others  named,  "have  or  claim 
to  haTe  an  interest  or  lien  In  and  to  the 
jiropertr,  *  *  *  but  that  tbe  Interest  or 
lien  of  defendants,  if  any  such  exists,  Is 
inferior,  subsequent,  or  junior  to  that  of 
tbe  plaintiff's  mortgage.**  Martin  Orasluus, 
though  properij  served  with  process,  failed 
to  appear  and  answer,  and  a  decree  waa 
rendered  for  plaintiff,  Betx.  Beta  became 
a  purchaser  of  the  property.  In  the  opinion 
tbe  oonrt  says:  "But,  In  the  view  we  take 
<a  the  case,  It  Is  not  necessary  to  conslda' 
these  questions,  as  we  are  compelled  to  c<»i- 
dnde  that  Groshaus'  administrator  la  estop- 
ped tbe  prior  adjudication  in  the  action 
brongbt  by  Bets.  Oroshaus'  rlgbta  were  di- 
rectly put  In  Issue  in  this  ca8&  .He  had  an 
opportunity,  and  waa  called  on  to  establish 
bis  rights,  If  he  bad  any;  and  by  tbe  de- 
ftittlt  be  admitted  that  they  were  inferior 
to  the  mortgage  of  Beta.  It  Is  a  familiar 
rule  that  a  party  cannot  relltlgate  matters 
which  he  could  hare  set  up  in  a  prior  ae- 
ticn,  but  which  be  failed  to  da  Hemp- 
stead T.  City  <a  Des  Moines,  63  Iowa.  86, 
18  N.  W.  676;  Mally  t.  MaUy,  62  Iowa.  654, 
3  N.  W.  970;  Newby  T.  Caldwell.  54  Iowa, 
102,  6  N.  W.  154;  Bank  t.  Stevens,  46  Iowa. 
429;  Painter  t.  Hogue.  48  Iowa,  426;  Pat- 
ton  T.  Loughridge,  49  Iowa,  218;  Hadcwwth 
T.  ZoUars.  SO  Iowa,  4S3." 

With  ttiese  preliminary  obserrati<ms  as  to 
tbe  law  applicable  to  this  case,  we  proceed 
to  an  examination  of  the  pleadings  and  de- 
cree In  tbe  case  of  W.  &  A.  McArtbnr  t.  Is- 
abella M.  Smith  et  aL,  In  which  Emily 
Southard,  the  present  plaintiff,  was  made  a 
party  defradant  As  before  stated.  In  the 
comi>lalnt  In  that  action  It  was  allured,  in 
terms,  that  *^e  defendukt  Stmily  Southard 
*  •  •  bsa  or  claims  some  Intemt  In  the 
land  upon  which  aaSA  building  stands,  but 
she  has  no  claim  prior  or  snpolor  to  that 
of  the  plaintiffs."  She  is  thus  disUnctiy  no- 
tified that  the  plalntias  dalm  that  their  lien 
is  prior  or  superior  to  her  interest  in  the  land. 
She  was  thereftoe  called  upon  to  anort  her 
paramount  title.  If  she  deemed  it  to  be  su- 
perior to  that  of  tbe  plaintiffs'  Ilea.  But  she 
failed  to  assert  snch  paramount  title,  or  set 
up  her  prior  title  to  the  propprty,  and  to  ask 
for  a  dismissal  of  the  action  as  to  her.  and 


aba  failed  to  eroi  deny  that  the  lien  of  tbe 
plaintiffs  waa  not  prior  or  superior  to  her 
interest  In  the  land.  But,  on  the  contrary, 
she  joined  Isabella  M.  Smith  In  denying  any 
Indebtedness  to  the  plaintiffs,  admitted  tbe 
allegations  of  the  plaintiffs  that  she  bad  no 
claim  prior  or  superior  to  that  of  plaintiffs, 
and,  with  Isabella  M.  Smith,  demanda,  as 
relief,  a  decree  adjudging  plaintimi'  lien  to 
be  a  cloud  upon  defendanfa  title,  and  that 
the  same  be  canceled.  Upon  a  trial  by  a 
jury  all' the  Issues  were  found  In  faror  of  tbe 
plaintttte,  and  a  decree  was  thereupon  enter- 
ed, in  which  It  la  wdered  and  decreed  "that 
the  defendants,  and  all  persons  claiming  un- 
der them,  or  either  of  tbem,  *  *  *  be  for- 
ever barred  and  foreclosed  of  aU  right,  title. 
Interest,  and  equity  of  redemption  in  and  to 
said  premises."  From  this  decree  no  appeal 
was  taken,  and  the  Judgment  stood  in  full 
force  and  effect  when  tbe  present  action 
was  tried.  The  court  bad  Jurisdiction  both 
of  the  subject-matter  and  of  tbe  person  of 
Bmliy  Southard,  and  fnll  power  and  author- 
ity to  make  the  decree.  Under  this  decree 
the  property  was  regularly  sold,  and  a  sher- 
IfTs  deed  executed,  and,  there  being  no  re- 
demption by  tbe  said  Isabella  M.  Smith  or 
Emily  Southard,  the  title  became  absolute  in 
tbe  purchaser,  and  was  rested  In  the  appel- 
lant, Judd.  It  is  contended  by  tbe  respond- 
ent tbat  the  premises  were  not  decreed  to 
be  sold,  but  only  the  right,  title,  and  Inter- 
est of  Isabella  M.  Smith  in  tbe  premises. 
Thla  is,  howerer,  the  usual  form  of  a  decree 
in  foreclosure  cases,  wheth^  of  mortgage 
lioi  or  of  mechanic's  lien.  It  was  alleged, 
In  the  complaint  In  that  action,  that  Isabella 
M.  Smith  was  the  owner  of  the  premises  by 
Tlrtue  of  tbe  land  contract,  and  this  she 
admits  In  her  answer.  Emily  Southard, 
when  called  upon  In  this  action,  makes  no 
denial  of  tbe  alleged  fact,  but  admits  it.  In 
effect,  by  admitting  tuat  the  plaintiffs'  lien 
was  "superior  and  prior"  to  that  which  she 
claimed;  and  her  right,  title,  and  Interest 
In  the  iffemlsea  were  forever  barr«d  by  the 
decree.  We  are  therefore  reluctantly  forced 
to  tbe  conclusion  that  Emily  Southard's  In- 
terest in  this  property  was  dlTcsted  by  these 
proceedings,  as  against  persons  claiming  un- 
der that  decree.  We  can  discover  no  prin- 
ciple of  law  which  would  preclude  this  de- 
cree from  bring  a  complete  bar,  as  sgalnst 
the  plaintiff.  Emily  Southard,  In  this  action, 
unless  we  take  from  the  jud^ents  of  couru 
the  sanetil7  with  which  the  law  baa  clothed 
them.  HsTlng  arrived  at  tbe  forcing  con- 
clusions, we  do  not  deem  It  necessary  to  dis- 
cuss the  effect  of  the  foreclosure  proceedings 
In  the  action  ctf  the  St  Cnrix  Lumber  Com- 
pany T.  Isabella  M.  Smith  et  al.,  in  which 
the  said  Emily  Southard  was  made  a  party 
defendant.  If  the  effect  of  the  foreclosure 
proceedlnga  In  the  McArtbnr  suit  was  to  di- 
vest tbe  said  Emily  Southard  of  her  piira- 
mount  title,  as  against  parties  claiming  under 
tbe  decree  in  that  case,  It  necesitarily  fcdlows 
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that  the  decree  In  tl»  case  at  bar  miist  be  re- 
versed; and  It  li  M  ordwed,  and  a  new  trial 
iB  granted. 


ANDERSON  T.  ALSETH. 
(Supreme  Court  of  South  Dakota.  Feb.  19, 1896.) 
Triai,  bt  Codr't— FtiTDtNafl  of  Faot. 
In  aa  action  at  law  tried  to  the  court  with- 
out a  jury,  material  issues  tendered  br  the  com- 
plaint, and  admitted  or  not  denied  in  uie  -answer, 
require  no  flndingB  (rf  fact 
{Syllabus  by  the  Ooart) 

Appeal  from  circuit  court,  Kingsbury  coun- 
iyi  J.  O.  Andrews,  Judge. 

On  rehearing.  Affirmed.  For  former  opin- 
ion, see  62  N.  W.  436. 

C.  A.  Savage,  for  aK>dlant.  Cbaa.  S.  Whit- 
ing, tor  req>ondent. 

FULLER,  J.  This  case,  now  before  us  for 
the  second  time,  is  an  action  in  claim  and 
delivery  to  obtain  the  immediate  i>osse8si(m 
of  certain  grain  for  the  purpose  of  foreclos- 
ing a  statutory  Hen  for  throsUlng  the  same. 
There  was  a  trial  in  the  court  below  without 
a  Jury.  Judgment  was  entered  against  the 
defendant  upm  findings  of  fact  and  conclu- 
sions of  law  favorable  to  plaintiff,  and  the  de- 
fendant appeals.  The  judgment  was  re- 
versed, and  upon  application  of  respondent's 
counsel  a  rehearing  was  awarded.  A  full 
statement  of  the  facts  is  contained  in  our 
former  oplnl<m,  reported  in  62  N.  W.  435, 
and,  so  far  as  we  shall  adhere  to  the  law 
applied  thereto,  a  reproduction  thereof  Is  un- 
necessary. At  the  former  hearing  respon- 
dent's counsel  made  no  argument,  and  no 
brief  was  filed  in  his  behalf.  It  was  contend- 
ed by  counsel  for  appellant  then,  as  now,  that 
there  was  no  evidence  or  finding  that  8.  J. 
Flynn  (respondent's  assignor)  was  the  owner 
of  and  operated  the  machine  with  which  the 
grain  In  controversy  was  threshed,  and  that 
the  court  faUed  to  find  "that  said  S.  J.  Flynn 
has  made  an  account  In  writing,  stating  the 
kind  of  grain  and  the  number  of  bushels 
threshed,  the  price  agreed  upon  for  such 
work,  and  that  the  same  was  not  in  excesB*of 
the  price  usually  charged  for  such  services, 
the  name  oC  the  person  for  whom  such  thresh- 
ing was  done,  and  the  description  of  the  land 
upon  which  said  grain  was  grown,  and  that 
he  made  oath  to  the  correctness  of  the  ac- 
count" So  far  as  essential  to  a  determina- 
tion of  the  questions  which  we  find  It  neces- 
sary to  reconsider,  chapter  88  of  the  Laws  of 
18S9,  creating  a  Hen  for  threshing,  is  as  fol- 
lows: "Every  person  or  persons  owning  and 
operating  a  threshing  machine  shall  have' a 
lien  from  the  date  of  threshing  upon  all  grain 
threshed  br  him  with  such  machine  for  the 


value  of  the  services  so  rendered  In  d<^g  such 
threshing.  *  •  •  Any  persMi  entitled  to 
a  ll&i  under  this  act  shall  make  an  account  in 
writing  stating  the  kind  of  grain  and  the  num- 
ber of  bushels  threshed,  the  price  agreed  upon 
for  such  work,  which  shall  not  be  Id  excess  of 
the  price  usually  charged  for  such  services, 
the  name  of  the  person  for  whom  said  thresh- 
ing was  done  and  a  description  of  the  land 
upon  which  said  grain  was  grown  and  after 
making  oath  to  the  correctness  of  the  account 
shall  file  the  same  In  the  office  of  the  register 
of  deeds  of  the  county  In  which  the  person 
owning  such  grain  resides."  As  stated  In  our 
former  opinion,  the  trial  court  made  no  find- 
ing, "either  in  terms  or  in  substance,  that  the 
assignor  of  the  idaintlfl  owned  and  operated 
the  thi«shing  machine  by  which  the  grain  was 
threshed,"  and  under  the  above-quoted  provi- 
sion, and  upon  the  authority  of  Parker  t. 
Bonk  (N.  D.)  54  N.  W.  313,  we  rIghtfuUy  con- 
cluded as  a  matter  of  law  that  the  omission 
to  find  this  vital  question  In  favor  of  plalntift 
was  sufficient  to  require  a  reversal  of  the 
judgment;  but  now,  upon  an  examlnatlcm  of 
the  complalut  and  ansn-er  In  the  case,  to 
which  our  eqieclal  attention  Is  directed  for 
the  first  time  by  counsel  for  respondent,  we 
find  that  the  question  was  In  no  manner  at 
issue. 

It  Is  alleeed  In  the  complaint  and  admitted 
In  the  answer  that  the  plaintiff,  S.  J.  Flynn, 
owned  and  operated  the  threshing  machine 
with  which,  and  at  the  time,  the  grain  In  con- 
troverety  was  ttu^shed.  The  question  not  1>&< 
ing  at  Issue,  no  finding  of  fact  thereon  was 
necessary.  Humpfner  v.  D.  li.  OatMme  ft 
Co.,  2  8.  D.  310.  eo  N.  W.  88;  Barto  v.  Hlm- 
rod,  8  N.  Y.  483.  While  the  court's  findings 
of  fact,  like  a  special  verdict  of  a  jury,  when 
considered  with  the  pleadings  in  the  case, 
must  support  the  judgmoit  based  there<Ki,  Is- 
suable facts,  t«idered  by  the  complaint,  and 
admitted  or  not  denied  in  the  answer,  require 
no  findings  by  the  court  Fox  v.  Fox.  25  Cal. 
687;  Swift  V.  Muygridge,  8  Gal.  445.  It  Is 
clearly  obvious  that  the  remaining  objecti(»iB 
to  the  findings  of  tact,  wh«i  considered  with 
the  undenled,  and  consequ^tly  admitted, 
averments  of  the  complaint,  must  yield  to  the 
force  of  the  rule  herein  announced;  and  that 
said  averments,  admlsslDns,  and  findings, 
when  considered  together,  show  a  substantial 
compliance  with  every  statutory  requirement, 
entitling  respondent  to  the  ben^ts  of  the 
lien  which  he  seelis  to  enforce.  So  far  as  the 
same  is  consistent  vrlth  respondent's  right  to 
recover,  we  adopt  without  furtha*  discussion 
Uie  reasoning  of  our  former  opinion,  and  by 
disaffirming,  as  we  must,  the  result  there 
reached,  we  are  led  to  afflnu  in  all  things  the 
Judgment  of  the  trial  court;  and  It  is  w  oc^ 
dered. 
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LINDSAY  T.  PBTTIGRKW  (KIRBY,  Inter- 
vener). 

(Sapreme  Court  of  South  Dakota.  Feb.  19.  18»G.) 

ArroRNKY's  Lick — Srmnq  orr  Jui>ombst8. 
An  attorney's  lien  is  ao  far  subject  to  the 
equities  arising  obt  of  and  existiDg  between  tiie 
parties  to  an  actiou  that  a  jodgment  on  appeal  for 
costs  against  the  plaintiff  may  he  set  oft  pro  tanto 
against  a  Bimilat  judgment  in  the  same  action  in 
plaintiff's  favor,  withoot  regard  to  snob  lien  of  the 
attorn^. 

(SylkibaB  by  tbe  Court.) 

Appeal  from  cli-cuit  court.  Minneiinlui 
er.unty;  J.  W.  Jones.  .Tiidge. 

Action  by  Bllsha  E.  Lindsay  against  Fred- 
erick W,  Pettlgrew.  Joe  KIrby  intervpiit's. 
From  an  order  of  the  trial  court  denying  an 
appUcation  to  set  off  a  judgment  for  costs  in 
defendant's  ftiror  against  a  judgment  In  plain- 
tiff's (aTOT,  defendant  appeals.  Reversed. 

BaileT  &  VooriweB,  for  appellant.  Joe  KIr- 
by. for  re^pondoit  and  Intervener. 

FULLBR,  J.  This  appeal  Is  from  an  or- 
der of  the  trial  court  denying  an  application 
to  set  off  pro  tanto  a  Judgment  for  costs, 
mtered  in  defendant's  ftiTOr  agalnat  plaintiff, 
in  an  action  In  which  plaintiff  obtained  the 
judgment  against  defoidant,  which  is  sought 
to  be  made  the  subject  of  a  set-off.  Pnc- 
tlcally,  but  one  question  of  law  is  presented, 
and  the  essential,  undisputed  facts  are,  in 
effect,  as  follows:  The  original  trial  of  the 
cause  resulted  in  a  Judgment  for  plaintiff, 
which  was  reversed  on  appeal  to  this  cowl 
(r>2  N.  W.  873),  and  a  new  trial  was  ordered. 
The  costs  were  taxed  herein  against  the  plain- 
Uff  In  defendant'a  faror  at  $188.^,  and  judg- 
ment therefor  was  accordingly  enterod  In  the 
clrcalt  court  A  retrial  in  that  court  resulted 
in  a  judgment  for  defendant,  whlidi  was  also 
reversed  on  appeal,  and  the  costs  were  taxed 
In  plaintiff's  favor  against  defendant  at  $69.- 
86.  Immediately  after  judgment  therefor 
was  docketed  In  the  court  below,  the  inter- 
vener herein,  Joe  Kirby,  Esq..  who  had  been 
plaintiff's  attorney  at  all  tlmen  during  the 
litigation,  filed  an  attorney's  lien  for  tbe  full 
amount  of  said  judgment,  and  oiiuhnI  ex- 
ecution to  be  issued  thereon,  and  the  prop- 
erty of  the  defendant  to  be  seise<l  thereunder. 
AU  intmsted  parties  were  before  the  court 
Plaintiff  was  insolvent;  tlic  lien  was  ef- 
fectually docketed  &h  rcqnireil  by  subdivision 
4  of  section  470  of  the  (^niuplleil  Laws;  and 
there  is  no  dispute  as  to  the  reasouableaess 
of  the  amount  claimed  as  attorney's  fees. 
Tlie  judgments  are  mutual,  final,  and  for 
costs,  having  the  effect  and  force  of  judg- 
ments of  the  circuit  court.  Respondent's 
contentlfm  that  the  spplicatfon  to  set  off  one 
against  the  other  cannot  be  entertained  be- 
cause the  same  was  not  made  in  this  court 
ill  without  merit.  Comp.  Iaws,  I  !>109:  Laws 
1803.  c.  68.  The  question  is,  wan  the  de- 
fendant, notwithstanding  the  attorney's  lien, 
.entitled  to  bare  his  judgment  set  off  pro  tanto 
vJj6N.w.no.4— 21 


against  plaintiff's  Judgment,  obtained  In  the 
same  coturt  and  in  the  same  action? 

While  an  attorney's  Hen  asserted  and  per- 
fected as  required  by  statute,  prior  to  an  ap- 
plication to  set  off  mutual  judgments  obtain- 
ed In  the  same  court  though  In  different  ac- 
tions. Is  suprator  to  the  rig^it  of  a  judgment 
debtor  (Hrooh  v.  Aultman  &  Taylor  Co.,  S 
S.  D.  477.  54  N.  W.  269),  we  are  Inclined  to 
beUeve  that  a  different  rule  should  be  ap- 
plied to  Judgments  rendered  In  the  same  ac- 
tion. For  tbe  iKotectlon  of  the  lawyer 
through  whose  exertions  his  client's  Interests 
have  been  preserved  and  his  rights  secured, 
a  lien  equitable  In  Its  nature  Is  allowed  upon 
the  Intereat  of  such  tdlent  In  the  judgment 
obtained;  but  when  each  litigant  has  ob- 
I  tained  a  judgment  In  the  same  action,  there 
'  are  equities  which  may  be  adjusted  between 
the  parties  without  Florence  to  the  lien  of 
tbe  attorney  for  ^tber.  In  the  case  before 
us  the  plaintiff  is  lns<dTent;  and,  by  the  or- 
der appealed  from,  the  defendant,  although 
a  prevailing  party.  Is,  In  effect,  required  to 
pay  plaintiff's  attorney.  Our  conclusion  that 
the  judgments  rendered  In  this  action  should 
be  set  off  pro  tanto  one  against  tbe  other, 
although  pIidntUTs  attorney  be  tiiereby  de- 
prived of  a  portion  of  the  amount  secured  by 
his  lien.  In  no  manner  Intrenches  upon  our 
former  decision,  and  Is  amply  sustained  by 
author!^.  Weelu,  Attys.  at  Law  (2d  Ed.) 
770;  Yorton  v.  RaUway  Co..  62  Wis.  867,  21 
N.  W.  516.  and  28  N  W.  401;  Irvine  v.  My- 
ers, 0  Minn.  562  (Oil.  388). 

Cases  inconsistent  with  the  view  herein  ex- 
pressed are.  Indeed,  few  In  number,  and  were 
apparently  decided  without  careful  consid- 
eration. Under  the  well-estaUlshed  equita- 
ble rule,  a  solicitor's  lien  could  not  be  en- 
forced in  a  manner  that  would  Interfere  with 
equities  nlstlng  between  the  parties,  aris- 
ing out  of  the  same  action  or  proceeding, 
but  an  attorney's  lien  could  not  be  defeated 
by  setting  off  Judgments  for  costs,  n*ndered 
In  diffci-ent  actions  between  the  same  par- 
ties. Mr.  Jones,  at  pages  21G,  217.  of  the 
first  volume  of  his  work  on  Liens,  states  the 
prevailing  rule  and  declares  the  governing 
principle  to  be  that,  "where  a  solicitor  Is 
employed  in  a  suit  or  action,  he  must  be  con- 
Ridered  as  having  adopted  the  proceeding 
from  the  beginning  to  the  end,  and  acteil 
for  iM'tter  or  worse.  Bis  client  may  obtain 
costs  in  Sfune  matters  in  the  suit  or  action, 
and  not  in  others,  and  the  snlicltor  takes  hlt^ 
clmiice  nnil  niny  ultimately  enforce  his  lien 
I  for  any  balance  which  may  appear  to  be  in 
,  favor  of  his  cllcut.  •  •  •  The  Hen  of  an 
attorney  upon  a  judgment  Is  upon  the  Inter- 
est of  Us  client  In  the  judgment,  and  Is  sub- 
ject to  an  existing  right  of  set-off  In  the  oth- 
er iinrty  to  the  suit.  In  other  wordi*.  an  at- 
torney can  have  a  lien  for  an  amount  no 
greater  than  what  Is  actually  found  to  be 
owing  by  tbe  opposite  party  to  his  client. 
It  Is  subject  to  the  equitable  claims  of  the 
parties  in  tbe  cause."  Shirto^r,  Iroiu,  54 
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Ind.  13:  RetUclE  t.  Ludlnffton,  16  W.  Va. 
S78;  Bank  v.  Etto.  S  Fed.  733:  Porter  t. 
Uine,  8  Johns.  3S7;  Ross  t.  Dole,  13  Jobna. 
30G;  Cooper  t.  Bleralow.  1  Oow.  206.  In  Pot- 
tew.  Lane,  si^ra,  xhe  court  says:  "The  plain- 
tiff's attorney  has  a  lien  for  his  costs  only 
In  the  net  balance  due,  after  the  defendant's 
charges  in  that  suit  are  deducted.  The  at- 
torney acts  npon  the  credit  of  lils  client,  and 
Us  lien  cannot  Interfere  with  the  equitable 
arrangement  between  the  parties.  It  Is  sub- 
ject to  the  equitable  cbtlms  of  the  parties." 
From  the  headuotes  In  Dunkln  t.  Vanden- 
bergb,  1  Paige,  622,  we  quote  the  following: 
"A  party  against  whom  a  decree  for  costs 
baa  been  made  will  not  be  permitted  to  off- 
set against  such  costs  a  de<-ree  or  Judgtiient 
in  his  faror  In  relation  to  a  distinct  matter, 
to  the  prejudice  of  tbe  sollcltoi-'s  lien.  But 
where  dUFerent  claims  arise  in  tbe  course  of 
tbe  same  suit,  or  In  relation  to  the  same  mat- 
ter, tbey  may  be  arranged  and  offset  agree- 
able to  equity,  without  reference  to  the  Hen 
of  the  solicitor.  Tbe  solicitor's  lien  is  only 
on  the  clear  balance  due  to  his  client  after  all 
tbe  equities  arising  out  of  that  particnlai'  lit- 
igation are  settled." 

Wbere  Judgmmts  are  rendered  in  the  same 
action,  tbe  weight  of  authority,  as  well  as 
tbe  better  reason,  sustains  tbe  rule  that  an 
attorney's  lien,  beiug  uixm  the  Interest  of 
his  dient  only  In  tbe  Judgment  obtained.  Is 
subject  to  the  right  of  set-off  given  by  the 
statute  to  the  parties.  Tbe  Judgments,  there- 
fore, against  and  in  ftiTor  of  each  party  to 
this  action,  should  be  set  off  in  accordance 
with  defendant's  application.  Tbe  order  ap- 
pealed from  Is  reversed,  and  tbe  case  Is  re- 
manded for  further  procecdlngM  not  incon- 
sistent herewitb 


HART  V  GRANT. 
(Supreme  Court  of  Sooth  Dakota.    Feb.  19,1896.) 
Ordbr  for  Arkest— SupprciBNOY— Plbauisg. 

1.  An  affidavit  for  an  order  of  arrest  must  ci- 
ther be  positiye,  or  upon  inforiDHtioii  and  lielief: 
and  where  a  materin!  pnrt  thereof  is  made  upou 
information  and  boticr.  the  facts  upou  which  tiie 
information  and  belief  nro  fouud(>d  must  be  atat- 
ed.   Comp.  Ijaws,  S  4947, 

2.  An  affidavit  whirh  aKxerts  that  tiio  facta 
are  stated  upcin  the  perwuial  kuowk^fie  of  the 
affiant,  but  which,  from  the  facta  detailed,  must 
net'esBarily  have  been  Ktati>d  utKin  Information  ami 
belief,  and  the  pounds  of  such  Information  and 
belief  are  nt.t  E'vn.  is  iiiHiifficient  to  stipi>ort  an 
order  of  arrest. 

3.  To  authorize  an  order  of  arreut.  tbe  plain- 
tiff must  allege,  in  bis  mmpUint  and  affidavit, 
where  the  rnnsc  of  arrest  is  identiml  with  the 
eaiise  of  a^-tion.  facts  which  will,  prima  fane,  jus- 
tify the  mnliint;  of  the  order. 

4.  The  complaint  and  order  ill  thin  eatte  ex- 
amlDed,  and  hrltl  insuflicifut  to  Ktixtnin  the  order 
of  nrrest. 

fSyllabua  bj  the  Court.) 

Appeal  from  circuit  court,  Lyuian  county; 
D.  Haney,  Judge. 

Action  by  R.  B.  Hart  against  G.  S.  Grant. 
From  an  order  vacating  nn  order  of  arrest, 
plaintiff  appeals.  Afflimed. 


MoiTow  &  Wright,  fbr  appellant.  Edwin 
Greene,  for  respondent 

GORSO.N,  P.  J.  Appeal  by  the  plaintiff 
from  an  order  vacating  an  order  of  arrest. 
The  order  of  arrest  vacated  in  this  case  waa 
made  uprai  the  complaint  and  affidavit  of 
plaintiff.  The  affidavit,  wUcb  statea  sub- 
stantially tbe  same  facts  aUeged  in  the  com- 
plaint, Is,  omitting  the  formal  parts,  aa  fol- 
lows: "That  the  defendant  In  tbe  foregoing 
described  action,  G.  S.  Grant,  fs  Justly  In- 
debted to  blm  in  the  sum  of  two  hundred 
and  sixty-nine  dollars  and  nlnety:«ix  cents 
($260.06),  with  Interest  thereon  from  the  2etb 
day  of  June,  A.  D.  1801,  at  the  rate  of  seven 
per  centum  per  annum.  And  ttiat  such  In- 
debtedness, which  tbe  said  G.  8.  Grant  re- 
fuses to  pay  to  this  affiant,  originated  and 
was  incurred  In  the  following  manner:  Ono 
J.  Ijeslte  Thompson,  being  Indebted  to  affiant 
in  tbe  amount  named  ($260.00),  tbe  said 
(yrant  wrongfully,  fraudulently,  and  falsely 
'  represented  to  him,  the  said  Thompson,  that 
he,  the  said  Grant,  had  been  authorlaed  by 
this  affiant  to  reeelve  the  aald  snm  of  money, 
when  in  tmtb  and  In  fact  neither  this  affiant, 
nor  any  me  for  blm.  had  authorlced  the  said 
Grant  either  directly  or  Indirectly,  to  receive 
the  said  sum  or  any  part  ttiereof.  And  that 
tbe  said  Thompson,  acting  upon  the  repre- 
sentationa  of  the  said  Grant  that  he  was  au- 
thorised to  receive  the  sam^  paid  and  turned 
the  said  sum  of  mcmey  over  to  him,  the  said 
Grant  And  tliat  coming  possessed  of  the 
said  sum  of  mon^.  In  manner  and  form  as 
Just  stated,  he,  tbe  said  defendant  O.  S. 
Grant  has  wrongfully  and  fraudulently  de- 
tained and  converted  the  same  to  his  own 
use  and  benefit.  And  that  the  foregtrtng  fiicts 
are  stated  upon  the  perscmal  knowledge  of 
affiant  Wherefore  affiant  prays  that  the  de- 
fendant be  arrested  and  hehl  undo*  boll,  as 
provided  by  law  In  such  eases."  Tbe  ground 
of  the  motion  to  vacate  the  order  was  that 
tliere  was  no  legal  Jtutiflcatlon  for  vwb  or- 
der; and  the  mutton  was  m:d.>  upoa  tbe  flies, 
papers,  and  orders  In  tbe  case,  and  the  affi- 
davits of  the  defendant  and  one  J.  Leslie 
Thompson.  It  does  not  appear,  from  the 
vacating  ordor  nude  by  the  coturt,  upon  what 
grotmd  that  order  was  made.  The  appellant 
assigns  two  errors,  as  follows:  "First  the 
cause  of  action  dkl  nut  arise  out  <tf,  nor  was 
It  founded  upon,  a  contract  but  wlglnatPd 
through  the  false  and  fraudulent  representa- 
tions of  defendant;  second,  the  cause  of  ar- 
rest is  identical  with  the  cause  of  action,  and 
It  does  not  clearly  appear  from  tbe  affidavlta 
nnd  pleadings  that  plaintiff  cannot  recover 
ut>on  the  final  hearing." 

Tbe  learned  counsel  for  appellant  contend 
that  the  affidavit  upon  which  tbe  order  of  ar^ 
rest  was  made,  stating,  as  it  does,  that  tbe 
facts  were  within  the  personal  knowledge  of 
the  plaintiff,  was  si^c'^nt  to  sustain  the 
order  of  arreRt.  and  that  the  court  commit- 
ted error  In  vacating  the  order,*  as  it  did  not 
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clearly  appear  from  defendaot's  affldarlt  > 
that  the  plaintiff  coutil  oot  recover  In  the  I 
Anal  hearing.  But  it  ia  Insisted  by  tbe  z*- 
Bpondent  that  the  affldarlt  upon  which  the 
order  of  arrest  was  made  was  Insnfflclent  to 
Justly  the  order,  fo"  the  reason  that  the 
facts,  though  asserted  In  tbe  affidavit  to  have 
been  made  upon  the  plaintiff's  own  personal 
knowledge,  must,  nevertheless,  have  neces- 
sarily been  made  upon  his  information  and  ; 
belief,  and  that  the  facts  upon  which  anch 
information  and  belief  were  founded  were 
not  stated  In  the  affidavit,  as  required  by 
Hcctlon  4ft47,  Camp.  liaws.  It  Is  quite  evi- 
dent, from  the  nature  of  the  transaction,  tliat 
the  plaintiff  could  hare  had  no  personal  ; 
knowledge  of  the  representations  made  by 
the  defendant  to  Thompson,  or  of  the  pay- 
iwpnt  of  the  money  by  Tbompeoa,  or  of  the 
conversion  of  the  money  by  the  defemlimt. 
U  the  plaiutJff  was  actuaUy  present  wben  the 
alleged  false  representations  were  made  by 
the  defendant  to  said  Tbompstw,  it  would 
have  been  his  duty  then  and  there  to  have ' 
aotifled  Thompson  of  tielr  falsity;  and  it 
is  reasonable  to  presume  that,  had  he  been 
present,  and  made  objection,  the  money 
would  not  have  been  paid  over  by  Thompson 
to  defendant.  If  he  was  not  present  when 
the  alleged  representations  were  made  by 
the  defendant  to  Thompson,  and  the  money 
paid  over  by  Thompson,  he  coidd  hare  had 
uo  personal  knowledge  of  the  facts.  It  is 
tiuite  clear,  therefore,  that  the  plaintiff  In- 
i-orrectly  assumed  that,  as  he  had  been  In- 
formed of  these  facts,  and  beileved  them, 
they  were  within  his  own  personal  knowl- 
edge. But  such  an  assumption  Is  not  pcr- 
Qlsxlbie  in  an  affidavit  for  arrest.  If  the 
facts  stated  are  not.  In  fact,  within  the  actual 
knowledge  of  the  pl;iintlff,  but  are  stated 
upon  Information  and  belief,  he  Khuulcl  bo 
state  In  hit*  affidavit,  stating  also  the  facts 
upon  which  bis  Information  and  belief  are 
founded.  Flnlay  v.  Castroverde,  22  ?i.  ¥. 
S\ipp.  716,  68  Hun,  51);  Sheridan  v.  Brlggtn 
(illc-h.)  19  N.  W.  189.  An  affidavit,  though 
stating  tbe  facts  as  within  the  personal 
knowledge  of  the  plaintiff,  when  clearly  they 
are  not,  is  Insufficient  to  sustain  an  order  of 
arrest. 

But.  if  the  cffurt  should  be  in  error  !d  its 
conclusion  that  tbe  affidavit  wan  limutllcient 
In  form  to  sustain  tbe  order  of  arrest,  there 
seems  to  tte  a  further  ground  whioh  fully 
justified  the  court  below  in  milking  its  or- 
der, and  that  is  that  the  complaint  and  affi- 
davit fail  to  state  a  cause  of  action  upon 
which  the  plaintiff  was  entitled  to  the  order 
of  arrest.  It.  is  well  settled  that,  to  author- 
ize an  order  of  arrest,  the  plaintiff  must  wtate. 
Id  his  complaint  and  affidavit,  where  the 
cause  of  arrest  is  Ulenticnl  with  the  cause 
of  action,  facts  which  wlli,  prima  facie.  Jus- 
tify the  making  of  the  order.  The  appel- 
lant claims  that  the  order  of  arrest  was  made 
under  the  provisions  of  subdivision  4,  S  4945. 
Gomp.  Laws,  which  reads  as  follows:  "(4j 


Wbeu  the  defendant  lias  been  guilty  of  a 
fraud  in  contracting  the  debt,  or  incurring 
the  obligation  for  which  the  action  is  brought 
or  In  concealing  or  disposing  of  tbe  prop- 
erty for  the  taking,  detention  or  conversion 
of  which  the  action  Is  brought,  or  wben  the 
action  is  brought  to  recover  damages  for 
fraud  or  deceit."  It  will  be  observed  that, 
under  this  subdivision,  the  defendant  may 
be  arrested  "when  be  luts  l>een  guilty  of  a 
fraud  in  contracting  the  debt,  or  Incurring 
the  obligation."  It  would  seem  that  by  a 
fair  construction,  the  fraud  contemplated  by 
the  subdivision  which  will  constitute  a  c-ause 
for  arrest  Is  a  fraud  perpetrated  upon  the 
person  with  whom  the  debt  Is  contracted, 
or  upon  the  person  to  whom  the  Itabllity  is 
InciitTed,  or  their  duly-authorized  agent.  It 
must  be  a  fraud  practiced  upon  the  complain- 
ing party  or  his  agent,  by  means  of  whlcb 
such  party  will  be  directly  affected,  and  by 
which  he  ts  wrongfully  deprived  of  his 
money  or  property.  It  would  seem  that  no 
such  cuuHtractlon  should  be  given  to  this 
provision  as  would  enable  a  person  to  avail 
himself  of  a  fraud  committed  upon  a  third 
person,  not  tbe  agent  of  the  complaining 
party,  and  which  does  not  necessarily  affect 
such  complalulng  party  or  his  property.  As 
will  have  been  observed,  it  api>earB  from  plain- 
tiff's complaint  that  tbe  fraud  complained  of 
was  committed,  not  upon  the  plaintiff  or  bis 
agent,  but  upon  one  J.  Leslie  Thompson,  who 
vrasi  Induced  by  the  fraudulent  represeiitatiouK 
of  the  flpfendant  to  pay  over  to  him  the  money 
due  fruoi  him  (Tbompsonj  to  the  plaintiff, 
and  w^hlch  tbe  defendant  bad  uo  authority 
from  the  plaintiff  to  collct-t  or  receive.  Tak- 
ing those  fa^-ts  as  true,  Thompson  Is  the  only 
party  Injured  by  the  fraud,  as  be  is  still 
liable  to  tbe  plaintiff  for  the  amount  of  his 
Indebtedness  to  him.  His  jiayment  of  tbe 
money  due  to  plaintiff  to  one  not  authorized 
to  collect  or  receive  It  can  In  no  manner  af- 
fect the  plaintiff's  right  to  his  money,  or  cod- 
stitute  any  defense  by  Thompson  to  an  ac- 
tion by  the  plaintiff  to  recover  the  same. 
Had  the  defendant,  by  fraudulent  represen- 
tations made  to  the  plaintiff,  obtalnetl  an 
order  or  other  authority  to  collect  the  money 
from  Thompson,  and  by  virtue  of  such  au- 
thority collected  it.  In  such  manner  as  to 
relieve  Thompson  from  further  liability  to 
tbe  plaintiff,  or  had  tbe  defendant,  having  au- 
thority from  the  plaintiff  to  collect  money, 
collected  It  and  converted  it  to  his  own  use, 
plaintiff  might  have  had  a  cause  of  action 
against  him;  but  no  such  case  Is  presenteil 
by  this  complaint. 

It  Is  diffleult  to  discover  any  principle  of 
law  upon  which  the  order  of  arrest  can  be 
sustained.  If  the  action  Is  based  upon  the 
fraud  committed  upon  J.  Leslie  Thompson, 
he,  and  not  the  plaintiff,  would  be  the  party 
entitled  to  recover  for  that  fraud.  If  the  ac- 
tion Is  based  upon  the  conversion  of  tbe 
money  by  tbe  defendant,  the  plaintiff  can- 
not recover,  as,  under  the  facts  stated,  the 
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money  converted  was  tlie  mon^  of  J.  Les- 
lie Thompson,  wrongfully  obtained  from  him, 
and  not  the  money  of  the  plaintiff.  If  the 
cause  of  action  arose  through  falac  and  fraud- 
ulent representations  of  the  defendant,  to 
whom  were  those  t&ise  and  fraudulent  repre- 
sentations made?  Certainly  not  to  the  pMin- 
tifl  In  this  action,  or  to  any  ageut  of  his,  as 
it  iB  not  claimed  by  the  appellant  that  J. 
Lealle  Thompson  sustained  to  the  plaintiff 
the  relation  of  an  agent.  If  no  contract  re- 
lations existed  between  the  plaintiff  and  de- 
fendant, no  right  of  action  could  accrue  to 
the  plaintiff  for  fraudulent  representations 
made  to  Thompson,  and  through  which  the 
defendant  wrongfully  obtained  money  fi-om 
Thompson.  Ordinarily,  when  an  order  of  ar- 
rest has  been  granted  In  an  action  In  which 
the  cause  of  arrest  Is  Identical  with  the 
cause  of  action,  It  should  not  be  vacated, 
if  there  Is  evidence  before  the  court  tending 
to  sustain  the  allegations  of  the  complaint 
which  constitute  a  ground  of  arrest,  and  it 
is  not  made  to  appear,  with  reasonable  cer^ 
talnty,  that  the  lOalntiff  cannot  recover  iu 
the  action.  McClure  v.  Levy  iSup.)  J&  N. 
Y.  Snpp.  1006;  Tupper  v.  Morin  (Sup.)  12  N. 
Y.  Supp.  810.  But,  under  the  facts  stated  !n 
the  platnttit's  complaint  and  affidavit.  It  does 
dearly  appear  that  the  plaintiff  cannot  re- 
corer  In  this  action,  though  he  should  estab- 
lish the  facts  alleged  in  such  complaint  and 
nifidavit  on  the  trial.  These  concluBlons  ren- 
der It  unnecessary  to  discuss  the  affldavltH 
read,  on  the  hearing  of  the  motion  to  vacate, 
on  the  part  of  the  defendant,  and  rebuttlnv 
flffldavltB  on  the  part  of  the  plaintiff.  The 
order  of  the  court  below,  vacating  the  order 
of  arrest.  Is  affirmed. 

UAXEY,  3.,  took  no  part  in  the  decision. 


FRACTIONAL  SCHOOL  DIST.  NO.  1.  PAW 
PAW  AND  ANTWERP  TPS.,  v. 
YERRINGTON. 
(Supreme  Court  of  Michigan.    Pfb.  26,  1S96.) 
School— NoNKEsiDHNT  Pupil— Liability  op 
Pakbst  fob  Tuitios. 
The  father  of  a  nonrpsidoot  pnpil  iiped 
not  be  notiB*^  of  th<»  rerordwl  resolntinn  of  the 
srhool  board  fixhiB  the  rntp  of  tuition  for  non- 
resident pupilri.  Hiid  the  intention  to  charce  tuition 
for  his  child,  to  render  him  liable  therefor. 

Error  to  circuit  court.  Van  Buren  county; 
George  M.  Buck.  Judge. 

Action  by  fractional  school  district  No.  1, 
Paw  Paw  anil  Antwerp  townHhlim.  against 
Charles  B.  Terrington.  There  was  a  judg- 
ment for  defendant,  and  plaintiff  briugs  er- 
ror. Reversed. 

Titus  &  McNeil,  for  appellant.  T.  J.  Cav- 
anaugh,  for  appellee. 

HOOKER,  J.  The  plaintiff,  a  school  dis- 
trict, brotiRht  an  actlnn  nKiilnst  the  father  of 
a  Qourosident  infant  yupll,  for  tuition,  and 


appeals  from  an  adverse  Tordlct,  directed 
by  the  circuit  Judge,  upon  the  ground  that 
It  had  "failed  to  prove  tlut  the  defendant 
had  any  legal  or  sui&cient  notice  that  such 
tuition  would  be  chained."  Ckransel  for  the 
defendant  contend  that  the  direction  to 
find  a  verdict  was  warranted,  not  only  by 
the  reaaon  given,  but  by  other  reasons,  viz,: 
(1)  That  the  defendant  was  not  shown  to  Iw 
a  nonresident  of  the  district;  (2)  that  a  reso- 
lution, declaring  rates  of  tuition,  had  not 
been  le^lly  passed  and  recorded  by  the 
school  board;  (3)  that  the  defendant  had  no 
notice  of  the  adfiptlon  of  such  resolution; 
(4)  that  no  agreement  to  pay  such  tuition 
was  shown;  (5)  that  the  remedy  was  by  ex- 
pulsion of  the  pupU  and  not  by  action.  The 
record  shows  that  a  resolution  was  passed 
and  recorded,  fixing  rates  of  tuition  for  non- 
resident pupils.  As  the  brief  does  not  point 
out  wherein  this  resolution  or  record  was 
defective,  we  have  no  occasion  to  discuss 
it.  There  was  testimony  showing  that  the 
defendant  was  a  nonresident  of  the  school 
district.  There  Is  no  evidence  that  notlc« 
of  the  existence  of  the  resolution  fixing  rates 
of  tuition  was  given  to  the  defendant.  The 
defendant's  daughter  attended  school  during 
the  school  years  of  1893  and  1894.  during 
which  period  she  lived  In  the  family  of  a 
Mrs.  Koonn.  She  was  brought  there  by  a 
Mr.  MoBier,  who  was  shown  to  be  ''county 
agent"  A  week  later  the  defendant  came, 
and  made  arrangement  by  which  she  was  to 
live  there;  and  attend  school,  be  to  furnish  her 
with  clothes  and  to  pay  her  expenses,  aside 
from  her  board,  which,  under  arrangement 
made  between  Mosier  and  Mrs.  Kooua,  she 
was  to  work  for 

Apparently,  this  Is  a  case  where  a  child 
living  in  one  district  Is  sent  to  another  to 
"board  and  go  to  school."  In  Thompson  T. 
Scliool  Dlst..  25  Mich.  483,  the  court  held 
tliat,  "before  any  action  could  be  maintained 
for  tuition  of  the  defendant's  child,  the  dis- 
trict board  must  have  fixed  the  rate  of  tui- 
tion for  nonresident  pupils  by  resolution, 
duly  recorded."  There  is  nothing  In  the 
case  that  warrants  the  assertion  that  It  was 
there  held  ueeessary  to  notify  the  defendant 
of  the  adoption  or  existence  of  the  reso- 
lution, or  that  tuition  woijd  be  chained. 
Thei-e  Is.  In  this  case,  however,  evidence 
that  the  defendant  was  notified  twice,  by 
mail,  that  tuition  was  due,  and  two  or  three 
dollars  was  paid  upon  It  This  was  paid  to 
the  board  by  Mr.  Titus.  It  does  not  appear 
why  he  paid  It.  We  think  It  was  unueces- 
sary  that  notice  of  the  adoption  of  the  reso- 
lution, or  of  an  Intention  to  charge  tuition, 
should  be  given.  Every  citizen  should  know 
that  nonresident  pupils  have  no  right  to 
share  the  school  privileges  with  resident 
children,  except  by  virtue  of  action  taken  by 
the  board  under  the  statute;  and  until  the 
board  has  taken  such  action,  and  fixed  the 
rates  of  tuition,  the  nonresident  pupil  has 
no  right  to  attend.  When^ucb  pupil  does 
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attend,  tbe  proper  action  baring  been  taken 
b7  tba  boaM.  there  la  no  leawm  tor  deny- 
ing conpenaatlon  to  tbe  district,  which  the 
defendant  impliedly  promised  to  pay  wtaen 
lie  sent  bis  daughter  to  the  plalnttcrs  achooL 
The  adoption  of  the  resolution  and  Its  prop- 
er reovd  remored  any  disability  of  tbe  dis* 
trlct  to  sue  which  might  otherwlae  have  ex- 
isted. We  think  there  Is  no  force*  tn  the 
claim  that  its  only  remedy  was  by  ezpnision 
of  the  pnpiL  The  ]adgm«it  U  reretsed,  and  1 
a  new  trial  ordered.  The  other  Justices  con-  : 
enrred. 


BOT»FUHD  r  CHASE. 
<Supr«ne  Coart  of  Michigan.    Feb.  26,  1S96.) 
Slakdcr— Btidcnce— Mauck. 

1.  Id  an  action  for  slander  tbe  jory  may  con- 
lider  the  wealth  and  standing  of  defendant,  to  de- 
termine tbe  infloence  of  his  statements. 

2.  In  an  action  for  Blander  tbe  (Complaint  al- 
Imd  tliat,  by  reason  of  tbe  slandH',  nlaintifl'a 
neighbors  refused  to  hare  bnslnees  doings  wltb 
him.  and  that  be  was  compelled  to  resign  nls  po- 
idtiOD  as  manager  of  a  corporation,  and  to  sell  nis 
stock  tlierrin.  .  Held,  tbat  tbe  gravamen  of  the 
claim  for  damages  was  tbe  refusal  of  plalntiflTs 
nrighbors  to  have  dealings  with  him,  and  tbe  loss 
of  his  position  with  the  corporation,  and  therefore 
evidence  to  show  that  he  received,  ia  tbe  sale  of 
his  stock,  its  fnll  value,  is  immaterial. 

3.  In  an  action  for  slander,  to  ivore  maliee, 
plaintiff  may  prove  other  slandertnu  statementa 
than  the  words  laid  in  the  declaration. 

EhTor  to  circuit  court.  Kalamazoo  county; 
George  M.  Buck,  Judge. 

Action  for  slander  by  James  E.  Botsford 
against  Nehemiah  Chase.  There  was  a  Judg- 
ment for  plalnttcr,  and  defendant  brings  er- 
ror. Affirmed. 

H.  M.  Steams  and  Howard  &  Roos,  for 
appellant.  K.  M.  Irish  and  N.  H.  Stewart, 
for  appellee. 

LONG,  G.  J.  Maintlff.  with  defendant  and 
other  persons,  at  Kalamazoo,  in  the  year 
1892,  organised  what  Is  known  as  the  Bots- 
ford Paper-MlU  Company,  as  a  corporation. 
The  capital  stock  waa  f 100,000.  Tbe  plain- 
tiff took  910,000  of  the  stock,  and  defendant 
aUo  became  a  large  sharetuMder  therein.  The 
plaintiff  became  the  general  manager  of  the 
company,  and  tbe  defendant  its  president 
The  wbcAe  capital  stock  was  paid  in,  and 
the  mill  built  and  equipped  In  April,  1803. 
It  waa  then  dlscorered  that  the  capital  stock 
was  not  large  enough,  and  it  was  Increased 
to  9120,000.  Thereafter  It  was  Increased  to 
Sl.-i0.000.  ThiB  950,000  was  not  paid  In, 
when  the  plant  was  mortgaged  for  that 
amount.  Some  feeling  grew  up  between  the 
parties  In  reference  to  the'  management  of 
the  cracem;  and  defendant  contends  that 
plaintiff,  when  about  to  organize  the  corpora- 
tion, represented  tbat  he  was  a  practical  pa- 
I>er-uilU  man,  of  large  ncperience,  and  tbat 
$100,000  would  be  ample  capital  to  stodc  tbe 
plant  and  furnish  sufficient  working  ca^tal; 


that,  relying  npm  tUs,  be  had  takai  flO,- 
000  of  tbe  stof^  and  Induced  bia  friends  to 
take  the  balance,  aside  from  what  tbe  plain- 
tiff took,— when  in  fact  the  plaintiff  vrasnota 
practical  mill  man,  and  bad  had  no  experience 
whatever  In  paper  making.  Frequent  meet- 
ings ot  the  board  of  directors  were  held,  and 
tbe  plaintiff  contends  tbat  at  these  meetings, 
and  in  the  presence  of  other  parties  and  at 
other  places,  the  defradont  made  certain 
false,  slanderous,  and  defamatory  statements 
of  and  concerning  hiuL  nils  action  was 
brought  to  recovw  damages  tor  such  deCama- 
tory  words.  On  the  trial  tbe  {dalntiff  hod 
Terdict  and  Judgment  for  95,000.  Defendant 
brings  error. 

The  defamatc^  statements,  as  laid  in  the 
declaration,  are:  "He  has  attempted  to  bribe 
me  to  keep  still."  "He  has  attempted  to 
bribe  me  to  keep  still,  by  agreeing  to  give 
me  too  high  a  price  for  paper  frames."  "1 
offered  to  make  the  paper  frames  for  twelve 
cents  apiece,  and  he  paid  me  sixteen  cents." 
"He  agreed  to  pay  me  rixteen  cents,  and 
would  have  paid  me  nineteen  cents,  or  any 
other  price  I  would  have  asked.  In  order  to 
have  me  keep  still."  Tbe  declaration  alleges 
that  previous  to  the  time  of  such  conversa- 
tion the  plaintiff  bad  made  a  certain  contract 
for  paper  frames,  in  behalf  of  the  paper-mill 
company,  with  defendant,  for  a  fair  and  rea- 
sonable price,  and  that  by  the  language  afore- 
said the  defendant  meant,  and  intended  to 
have  the  public  and  the  persons  interested 
in  said  corporation  to  understand,  tbat  the 
plaintiff  agreed  to  give  the  defendant  a  high- 
er price  for  said  paper  fiames  than  they  could 
be  bought  for  In  the  marfcet,  and  so  give  It 
In  fraud  of  the  rights  of  the  company,  for 
the  purpose  of  bribing  the  defendant  to  keep 
still  and  cmaceal  some  act  of  the  plaintiff, 
which  act  defendant  meant,  ai^  intemled 
the  putflte  and  other  persona  should  infer,  the 
plalntlfl  had  done  against  tbe  interest  of  the 
said  corporation.  The  declaration  furtber  al- 
leges tbat  the  defendant  furtber  stated  of 
and  concerning  the  plaintiff:  "He  la  dishon- 
est and  incompetent;"  also,  the  words:  "I 
have  looked  Botsfwd  [meaning  plaintiff]  up, 
and  find  his  record  Is  not  good.  I  am  Inform- 
ed that  he  has  failed  In  business  East  He 
does  not  dare  own  any  property.  Everything 
is  in  his  wife's  name.  The  Botsford  Papei^ 
Mill  Company  Is  gone  to  the  dogs,  and,  un- 
less we  pnt  Botsford  out,  we  are  gone.  Bots< 
ford  Is  dlBhoneet  He  has  bribed  me.  by 
making  a  contmct  to  furnish  slats  to  the 
company,  and  I  have  papers  tn  my  pocket  to 
prove  It  Botsford  la  not  fit  to  manage  the 
mm.  He  does  not  understand  bis  business. 
There  is  no  head  or  tall  to  the  buslneas. 
Botsford  is  rotten."  The  declaration  then  al- 
leges tbat  the  defendant  intended  by  the  ex- 
pression, "Botsford  Is  dishonest"  that  the 
I^intlff  was  dishonest  and  Incompetent  as  a 
business  man  tn  bis  said  trade,  occupation, 
and  business  as  aforesaid,  and  that  by  rea- 
son of  tbe  premises  tbe  plaintiff  was  com- 
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pelled  to  resign  his  position  as  manager  of 
the  company,  and  compelled  to  sell  his  Btock 
In  the  corporation.  It  appears  that  at  the  re- 
ciuest  of  the  board  of  directors,  after  the  dlf- 
Acuities  arose,  both  partieii  resigned  their 
positions,  and  the  defendant  purchased  from 
the  plaintiff  bis  shares  of  stock,  paying  par 
value  therefor.  Of  the  errors  claimed,  which 
were  argued  In  this  conrt,  we  cblnk  but  three 
need  be  discussed: 

1.  The  court  charged  the  jury  as  follows: 
"If  the  jury  find  tliet  the  slanderous  words 
were  spoken  by  defendant  against  the  plain- 
tiff, then,  In  estimating  the  plaintiff's  dam- 
ages, they  may  take  into  consideration  the 
wealth  flud  standing  of  the  defendant  In  the 
vommuuity,  with  tlie  view  ot  determining 
the  weight  and  iuQuence  which  his  false 
Htatemonts  may  have  had  In  injuring  plain- 
tiff." It  is  contended  that  there  was  not  a 
particle  of  evidence  Introduced  on  the  trial 
showing,  or  tending  to  show,  that  the  de- 
fendant was  a  man  of  wealth,  and  that  the 
above  charge,  taken  In  connection  with  re- 
marks of  counsel  on  the  trial,  caUlng  the  de- 
fendant a  "bloated  paper-mill  banm,"  preju- 
diced the  defendant  before  the  jury.  The 
rule  ia  well  settled  In  this  state  that  the  pe- 
cuniary standing  of  a  defendant  in  civil  action 
for  slander  may  be  shown,  to  prove  the  Influ- 
ence his  words  would  have  in  the  community. 
Brown  T.  Barnes,  30  Mich.  211.  That  case 
has  been  cited  with  approval  many  times, 
and  the  rule  there  laid  dow^n  has  at  nil  times 
since  been  followed  la  this  court  We  are 
unable  to  say  In  this  case  that  there  was  not 
teBtimmy  which  would  warrant  the  Instruc- 
tion. It  was  shown,  aa  appears  by  the  rec- 
ord, that  the  defendant  was  a  large  owner 
in  this  corporation.  But,  aside  from  this,  the 
record  does  not  purport  to  contain  all  the  evi- 
dence taken  on  the  trial;  and  there  may 
have  been  other  evidence  which  warranted 
the  conrt  in  giving  the  charge  complained  of. 
Just  what  led  up  to  tlie  remaite  of  counsel 
above  quoted,  the  record  does  not  show.  It 
may  have  been  in  answer  to  remarks  of  coun- 
sel on  the  other  side.  It  may  also  be  said 
that  the  record  does  not  disclose  that  the  at- 
tention of  the  trial  court  was  called  to  these 
remarks,  and  there  does  not  appear  to  have 
been  any  exception  taken  thereto. 

2.  On  the  trial  the  plaintiff  contended  that 
be  had  been  largely  Instrumental  in  orgnulz- 
Ing  the  corporaticm,  and  in  securing  and  es- 
tablishing trade  and  business  therefor,  and 
duit  by  reason  of  the  alleged  slanders  his 
rolntlons  with  the  corporation  were  broken 
off.  and  he  was  compelletl  to  resign  his  posi- 
tion and  sell  his  stock.  He  testified  that  be 
bad  had  18  years*  experience  in  the  goioal 
paper  bu^ness,— buying,  selling,  and  Jobbing; 
that  he  was  engaged  about  three  months  in 
organl^g  this  corporation,  before  it  became 
a  corpraation,  and  that  the  construction  took 
nmrly  a  year;  that  the  company  tiffin  com- 
menced making  paiH>r.  and  continued  about 
three  months;  that  his  wilary  was  to  com- 


mence at  $3,000  a  year,  when  It  got  to  maki 
money;  and  that  he  was  paid  that  sala 
monthly  until  the  time  of  his  being  compel! 
to  resign  bis  position.  He  also  testlfled.  si 
stantially,  that  the  defendant  made  sla 
ments  to  the  board  of  directors  aad  oUi< 
that  he  was  rotten  to  the  core;  that  he  fa 
attempted  to  bribe  him  (the  defendant);  tl 
he  was  dishonest,  and  Incompetent  to  run  I 
business;  that  the  defendant  refused  to  t 
the  balance  of  his  subscription,  but  made  i 
proposition  that  he  would  do  so,  and  fum 
capital  stock  for  the  company.  If  the  plain 
would  resign;  that  It  was  thought  by  I 
board  and  by  himself  that,  unless  some  rec 
clllatlou  could  be  made,  the  enterprise  wa 
go  down;  and  that,  therefore,  to  prevent  t 
disaster,  he  offered  to  sell' out  bis  stock,  a 
did  sell  it,  to  the  defendant.  It  is  claln 
that  it  was  under  these  circumstances,  a 
through  the  false,  slanderous,  and  defamati 
statements  ot  the  defendant,  that  the  comn 
tee  of  stockholders  a^wlnted  by  the  compa 
requested  him  to  resign.  On  the  trial  I 
Buckhout  was  called  as  a  witness  by  the 
feose,  and  testified  that  he  was  one  of  ' 
stockholders  of  the  concern,  and  had  gene 
supervision  over  It  after  the  plaintiff 
signed.  He  was  asked  by  counsel  to  st 
the  situation  of  the  company,  and  wbat 
stock  was  worth,  In  April  or  July,  1S03,  t 
answered:  "I  don't  think  I  could  state  tl 
Q.  You  sold  some  stock  afterwards,  die 
you?  A.  Yes,  sir.  Q.  And  you  knew 
about  the  assets  and  UabUitlea  of  tbe  c 
oem?  A.  Yes,  sir.  Q  I  wmild  like  to 
your  best  Judgment  as  to  the  value  of 
stock  about  that  date."  This  was  otajec 
to,  and  the  objection  sustained,  the  court  9 
ing:  "If,  on  reflection,  he  has  a  judguM 
be  can  state  It;  but  I  do  not  think  it  sbo 
he  stated  unless  he  expresses  some  kna 
edge  as  to  Its  value.  I  think  you  should  f 
show  that  he  has  knowledge  of  tbe  mat 
value;  that  is,  of  his  own  ojrfnlon."  1 
question  was  then  asked:  "Ton  may  sti 
Mr.  Bodchout,  whether  or  not  yon  hare  i 
knowledge  of  its  market  value.  A.  Wei 
cannot  say  that  I  have.  It  Is  a  pretty  dlffit 
matter  to  answer  a  question  of  that  kit] 
He  was  then  asked  if  he  knew  of  any  st 
being  offered  for  sole  In  July,  1893  (tbls  i 
about  tbe  time  the  idalntlff  sold  his  stoci 
tbe  d^endant),  and  at  what  price.  He 
swered  that  he  bad  known  of  some  be 
bought  and  sold;  but,  under  objection, 
court  excluded  the  answer  as  to  the  price, 
the  ground  that  it  would  not  be  compel 
to  show  what  a  part  of  the  stock  was  boa 
and  sold  for.  It  is  insisted  that  tite  roai 
value  could  not  well  be  shown;  that  the  st 
had  no  market  valtie;  but  that,  for  the  i 
pose  of  showing  that  the  plaintiff  was 
Injured  In  selling  his  stock  at  par  to  the 
fendant.  the  defense  should  have  been  pen 
ted  to  show  that  other  stock  was  bongbt  i 
sold  for  less  than  par.  There  is  no  alleeal 
in  the  declaration  that  tbe  plaintiff  was  o 
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pelled  to  sell  his  stock  at  lei*g  tlian  Its  par 
value;  but  tbe  compUlnt  is  that  by  reason 
•f  tbe  flalm,  slanderous  and  defamatory 
words  of  the  defendant,  dlv«»  of  bis  nelgb- 
bors  and  citizens,  to  whom  bis  Innocence  was 
■nkoown,  had,  on  account  of  Bocb  grievances, 
refoaed  to  deal  or  bare  business  transactions 
with  bbn;  and  also,  by  means  of  tbe  prem- 
ises, ''the  said  office  and  re^tions  which  the 
said  plaintiff  beld  to  the  said  Botsford  Paper- 
U 111  Oompany  are  bn^en  np  and  destroyed, 
and  the  said  plaintiff  was  compelled  to  I'e- 
tign  his  said  position,  and  s^l  his  stodc  in 
the  said  corporation,  to  his  great  damage," 
tic.  In  other  wtHrda.  tbe  gravamen  of  tbe 
dalm  is  that  reason  of  the  false,  slander^ 
ons.  and  defamatory  statements,  bla  friends 
snd  ndgbbors  refused  to  deal  or  to  have 
bnstnees  transactions  with  him,  means 
of  which  he  lost  bis  position,  and  was  com- 
pdled  to  sell  his  stodc;  not  that  he  was  com< 
pelled  to  sell  it  at  a  saeriflce.  Plaintiff  had 
bought  tbe  stock,  and  paid  par  value  for  It. 
He  sold  it  to  the  defendant  for  just  what  It 
cost  bim;  and  that  he  was  competed  to  sell 
It  all,  and  lose  his  [dace  as  manager,  was 
what  be  complained  of.  The  defendant  was 
^parcntly  ready  and  wUUng  to  buy,  If  the 
plaintiff  would  resign  bis  management  of  the 
emporation;  and  this  resignation,  according 
to  the  idaintUTs  thewy,  was  brought  about 
by  tbe  detematory  statements  of  tbe  defoid- 
ant.  The  defendant  himself  testified  that  be 
offered  to  ptu'chase  the  stock,  and  pay  in  the 
balance  of  bis  subscription  if  the  plaintiff 
would  get  out  Under  these  circumstances, 
it  Is  apparent  that  what  other  stock  sold  for 
about  that  time  was  wholly  immaterial. 

3.  While  the  plaintiff  was  on  the  stand  as 
a  witness,  he  was  asked  to  state  what  thu 
defendant  said  about  his  ket-ping  a  fiilse  set 
of  books.  This  was  objec-ted  to,  and  tbe 
court  admitted  it  solely  on  the  ground  that 
It  bore  on  the  question  of  malice.  Tbeso 
words  were  not  laid  In  the  declara^on,  but 
appear  to  have  been  uttered  In  conversations 
with  the  platntlfT.  The  court  was  not  in  error 
In  admitting  this  testimony.  Newman  v. 
Stein,  75  Mich.  405.  42  N.  W.  956.  While 
thin  testimony  would  not  be  admissible  as  a 
substantive  cause  of  action.  It  was  admissi- 
ble to  show  the  111  feeling  which  defendant 
had  towards  tbe  plaintiff,  and  as  tending  to 
show  malice.  Tbe  Jury  were  Instnioted  that 
this  testimony  could  be  considered  only  as 
bearing  npon  the  question  of  malice.  There 
was  no  error  In  this. 

Some  contention  is  made  that  the  slander- 
ous words  were  not  proved  as  alleged.  As 
the  record  does  not  purport  to  contain  all  the 
evidence  given  on  the  trial,  we  are  unable  to 
determine  that  there  was  no  testimony  tend- 
ing to  prove  tbe  words  laid  in  tbe  declaration 
as  having  been  uttered  by  the  defendant. 

Complaint  Is  made  also  of  the  refusal  of 
the  court  to  charge  as  requested,  and  to  the 
cbarge  as  given.  M'e  think  the  court  was  not 
Id  error  in  refusing  the  re<iut-st,  and  that  tbe 


substantial  rights  of  the  defendant  were  fully 
protected  imder  the  charge  as  given.  Tbe 
Judgment  must  be  affirmed.  Tbe  oth&e  jus- 
tices concurred. 


SAGAR  et  al.  v.  HOGMIRE  et  al. 

(Supreme  Coun  of  Michigan.    Feb.  20,  1S96.) 

WjLL — Mb.VT*L  CAPA4;rTI — NOXKXPBRT  WlTJiBS*  — 

Opinion  os  iItpothbtical  PAora  — 
BUHDiy  OP  Pkoop. 

A  nonexper.  testifying  to  the  mental  ca- 
pacity of  a  testator  cannot,  on  redirect  oxamioii- 
tion,  be  nuked  bis  opinioD  of  the  mental  ca- 
pacity of  a  testator  in  a  hypothetical  case. 

Error  to  cli-cuit  court.  Branch  county; 
George  L.  Yaple,  Judge. 

Action  by  Zedekiab  Sagar  and  others 
against  Agnes  Hogmire  and  others  to  estab- 
lish a  win.  From  a  Judgment  for  plaintiffs, 
defendants  bring  error.  Reversed. 

The  issue  Involved  in  this  rase  is  the  com- 
petency of  tbe  deceased,  John  Sagar,  to  exe- 
cute a  will.  One  of  tbe  witnesses  to  the 
will  was  Henry  Brooks.  The  proponents  in- 
troduced him  as  a  witness,  and  simply  prov- 
ed its  execution,  asking  no  questions  as  to 
the  mental  condition  of  the  testator.  The 
wUl  was  executed  August  10,  1803.  ,The 
contestants,  on  cross-examination,  elicited 
from  him  testimony  to  the  effect  that  he  had 
known  deceased  from  18G3  to  the  time  of  bis 
death,  had  more  or  less  conversation  with 
him  as  a  neighbor,  talked  about  business 
matters,  bad  been  with  him  on  a  trip  to  buy 
property,  noticed  a  change  in  him  as  be 
grew  older;  he  was  excitable,  and  at  times 
did  not  know  what  he  wanted  to  do;  he  was 
forgetful,  and,  from  what  he  knew  of  bim, 
be  did  not  consider  that  be  was  competent 
at  tbe  time  to  make  a  will.  On  redirect  ex- 
amination, the  following  question  was  ask- 
ed: "Mr.  Brooks,  supposmg  that  a  man  was 
troubled  with  a  stomach  trouble,  as  you  say 
Mr.  Sager  was,  and  about  his  age,  and  ht 
seut  for  a  Justice  of  tbe  peace,  and  he  told 
bim  that  be  wanted  some  deeds  drawn;  and. 
when  he  came  bac-k.  it  was  not  drawn  just 
exactly  as  he  wantetl  it,  aud  he  pointed  out 
to  him  the  thing  be  wanted  In  tbe  will,  that 
was  not  there,  and  the  man  goes  back  and 
writes  a  new  will,  and  then  he  goes  back, 
and  that  man  signs  the  will,  taking  those 
circumstances  Just  as  I  have  stated  them, 
what  do  you  say  ns  to  the  mental  capacity 
of  that  man  to  make  a  willV"  This  was  ob- 
jected to  on  tbe  ground  that  the  witness  was 
not  an  expert  or  professional  witness,  and  It 
was  therefore  Incompetent  to  put  to  him 
hypothetical  questions.  The  objection  was 
overruled,  and  exception  taken.  His  answer 
was,  "If  a  man  knew  enough  to  do  that 
right,  there  it  will  he  all  right  enough."  The 
jury  sustained  the  will. 

H.  H.  Barlow,  for  appellants.  H.  C.  Lov- 
erldge  (John  B.  Shlpman,  of  counsel),  for 
appellees.  , 
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GRANT,  J.  (after  stating  tlie  facts).  The 
admission  of  this  evidence  Is  the  sole  allega- 
tion of  error.  The  proponents  seek  to  eua- 
tatu  It  upon  the  theory  that  It  was  not  aim- 
ed at  the  testator's  capacity,  but  at  the  com- 
petency «f  the  witness  to  give  his  opinion, 
or,  in  other  words,  for  the  purjwse  of  sus- 
taining the  witness'  Idea  of  mental  com- 
petency. They  also  insist  that  the  same 
rule  of  cross-examination  applies  to  nonpro- 
fessional and  nonexpert,  as  to  professional 
and  expert,  witnesses.  They  cite  in  their 
brief  several  cases  from  the  conrts  of  New 
York.  Indiana,  California,  and  Wisconsin. 
In  all  the  cases  cited,  the  question  arose  up- 
on the  testimony  of  professional  expert  wit- 
nesses. No  case  cited  involves  this  question. 
The  case  of  Rambler  v.  Tryon,  7  Serg.  &  H. 
90,  cited  by  the  contestants,  is  directly  in 
I)oint  and  holds  such  testimony  Incompe- 
tent. While  the  question  has  not  been  di- 
rectly before  this  court,  the  case  of  Rice  t. 
Rice,  50  Mich.  448,  15  N.  W.  545,  is  of  some 
import.  Siuiilai'  questions  were  propounded 
to  nonexpert  witnesses  upon  the  direct  ex- 
aminations, and  were  held  iucompetent.  In 
the  present  case,  while  the  question  arose 
upon  the  redirect  examination,  yet,  prac- 
tically, It  was  cross-examination,  and  must 
be  80  regarded  under  the  authority  of  Kemp- 
sey  V.  McCrinnlas,  21  Mich.  147,  wherein  it 
was  held:  "In  this  particular  class  of  cases, 
and  upon  tlie  question  of  mental  soundness, 
or  unsoundness,  after  a  prima  facie  case  has 
been  established  by  the  proponeitts,  the  case, 
for  all  purposes  connected  with  the  order  of 
proof  upon  that  question,  stands  the  same  as 
if  the  l)urden  of  proof  throughout  rested  up- 
on the  contestants  to  show  meutal  incapac- 
ity." The  flrmly-establlshed  rule  in  this 
state  is  that  nonexperts  and  nonprofession- 
als, before  they  can  give  any  opinion  upon 
the  Incompetency  of  the  testator,  must  state 
facts  and  circumstances  as  a  Imsis  for  their 
opinions.  Without  giving  some  such  facts 
or  circumstjtnces  Inconsistent  with  compe- 
tency, such  opinions  are  inadmissible.  The 
reason  for  tlie  rule  has  been  frequently  stat- 
ed in  the  decisions  of  this  court  Beaut>len 
V.  Clcotte,  12  Mich.  459;  Kempsey  v.  Mc- 
Olnniss  and  Bice  v.  Rice,  supra. 

The  question  propounded  to  Mr.  Brooks  in- 
TolTed  conditions  and  supposed  facts  of 
which  he  knew  nothing.  It  was  a  hypothet- 
ical question,  and  we  find  no  authority  to 
sustain  its  admissibility.  On  the  cross-ex- 
amination of  experts,  a  broad  latitude  Is  al- 
lowed, and  some  cases  hold  tbat  It  Is  not 
necessarily  conHned  to  the  facts  In  evidence. 
Underh.  Ev.  fi  18S,  and  authorities  there  cit- 
ed. The  opinions  of  laymen  are  limited  to 
the  facts  and  reasons  derived  from  actual 
observation.  Ttielr  opinions  based  tbereon 
are  only  admissible  because  the  courts  have 
recognized  the  difficulty  in  the  ability  of  wit- 
nesses to  describe  to  the  Jury  all  the  ap- 
pearances and  conditions  which  enter  into 
their  opinions.    Subscribing  witnesses  luiv« 


generally  been  held  competent  to  testify  up- 
on the  mental  condition  of  the  testator,  with- 
out even  stating  the  facts  upon  which  tbelr 
opinions  are  based.  But  many  early  cases 
held  that  the  opinions  of  laymen,  aside  from 
subscribing  witnesses,  were  incompeteut, 
and  there  Is  much  force  In  their  reasoning. 
Rogers,  in  his  work  on  Expert  Testimony 
(section  67).  states  the  consensus  of  au' 
thority  as  follows:  "The  result  has  been, 
that  many  of  the  earlier  cases  have  been 
OTcrruled,  and  the  principle  has  come  to  be 
generally  recognized  that  nonprofessional 
wltnes-t^ea  may  give  their  opinion  as  to  san- 
ity, as  a  result  of  their  personal  observation 
of  the  pei-son  whose  mental  condition  Is  In 
question,  after  first  stating  the  facts  which 
they  have  observed."  He  cites  a  large  list 
of  authorities.  The  courts  in  New  York  and 
Massachusetts  still  exclude  such  opinions. 
Rog.  Exp.  Test  pp.  158.  159,  S  157,  where 
the  decisions  in  those  states  will  be  found 
cited.  We  see  no  sound  sense  or  reason  In 
holding  that  the  opinions  of  laymen  upfin 
mental  competency,  which,  at  the  best  are 
not  of  great  value,  should  be  sustained  or 
attacked  by  their  further  opinions  upon 
hypothetical  questions.  The  rule  In  regard 
to  a\)Ch  evidence  should  not  be  enlarged. 
It  follows  that  tbe  Judgment  must  be  revers- 
ed, and  a  new  trial  ordered.  The  other  Jus- 
tices concurred. 


WOODS  y.  CHICAGO  &  G.  T.  RY.  CO. 
(Supreme  Court  of  Michigau.    Feb.  26,  1896.) 

UaSTSR  and   SbRVAST— DbFKCTIV*    MACBtKKRT — 

Inspection — Evidbnob — Exfbbt  Tbstihont, 

1.  In  uTt  action  by  an  aigineer  agaiost  a  rail- 
road company  for  injuriea  by  an  explosion  of  the 
boiler  of  tbe  engiue,  tiiere  was  evidence  that  there 
were  50  or  60  broken  bolts  in  the  boiler,  the  piicIh 
of  which  were  fforo  smooth;  that  the  process  of 
wearing  them  smooth  required  considerable  tiuic; 
that,  iu  the  inspection  of  Iwilera  by  the  hammer 
test  90  Jwr  cent,  of  ail  broken  bolts  conld  be 
diiwoverea;  and  tbat  the  bolts  break  gradiully. 
Held  tbat  the  evidencj  was  not,  as  a  matter  of 
law,  insufficient  to  prove  thac  in  an  inspection  by 
hammer  test,  made  14  days  before  the  accident 
defendant  was  ncgllKent 

2.  A  peraOD  who  has  been  a  locomotive  engi- 
neer for  14  years;  who  has  known  boiler  stay 
bolts  to  break,  and  seen  them  taken  off;  and  who 
iiain  been  in  macLine  shops  a  good  deal, — may 
testify  as  to  whether  broken  stay  bolta  whic^  he 
had  examined  were  recently  broken  or  not. 

ErrOT  to  circuit  court  Calhoun  county; 
Clement  Smith,  Judge. 

Action  by  William  Woods  against  the  Chi- 
cago &  Grand  Trunk  Railway  Company. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendant brings  emr.  Affirmed. 

Geer  &  Williams  (E.  W.  Meddaugb,  of  coun- 
sel), for  appellant  M.  L.  Howell,  for  apiK'l- 

lee. 

MONTGOMERY,  J.  Tbe  plalnUff  was  a 
locomotive  engineer  In  the  employ  of  the  de- 
fendant On  tbe  13th  of  June.  1893.  while 
he  was  engaged  In  nmnlng  engine  No.  29  la 
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the  usnal  and  enstomarr  way,  and,  as  he  tes- 
tified, witb  DO  more  pressure  ttaan  uaual,  and 
with  leas  than  mm  allowed,  the  boiler  ex- 
Idoded,  and  by  force  of  the  ex^oslon  the 
pinitiwif  received  aerionB  Injuries.  The  n^- 
genoe  impated  to  the  defendant  was  the  not 
harlnc  Inspected  Its  boiler  pn^rly,  to  ascei^ 
tain  whether  it  was  In  safe  condition,  and 
permitting  Its  nae  whm  In  bad  rq^lr,  by  the 
reasiHi  of  a  lai^  nnmber  of  stay  bcdta  being 
broken,  and  others  corroded,  and  permitted 
to  remain  so  for  so  long  a  time,  to  wit,  30 
days,  prior  to  the  Injniy.  The  role  relating 
to  the  duty  of  the  defendant  In  supplying 
apidlances  for  the  nae  of  Its  ranidoyte  Is  well 
settled.  While  not  an  insurer.  It  Is  nererthe- 
Um  its  dnty  to  use  reosonaUe  and  ordinary 
dlilgence  in  providing  safe  machlneiT  and 
appliances  In  the  first  Instance,  and,  con- 
turned  tnapectlon  at  such  Intervals  as  the 
reasonaUe  and  proper  conduct  of  such  a 
buslneas  requires,  to  ascertain  whether  the 
apidlances  continue  In  safe  condition,  and. 
If  unsafe,  to  pnt  tbem  In  safe  condltiwD.  The 
master  Is  not  responsible  for  latent  dnfects, 
not  discoverable  by  Inspection;  but,  to  tbe 
extent  that  this  duty  of  inspection  goes.  It 
is  the  master's  duty,  wtiich  he  cannot  escape 
or  delegate.  Anderson  v.  Bailroad  Co.  (Mich.) 
65  N.  W.  585;  Tangney  v.  J.  B.  Wilson  ft 
Co.,  87  Mich.  455,  4Q  N.  W.  066;  Fuller  v. 
Jewett,  80  N.  T.  46;  Ford  v.  Railroad  Co.. 
110  Mass.  259.  The  defendant's  counsel  do 
not  contend  afrainst  tbe  rule  as  stated,  but 
assert  that  tbe  evidence  in  the  present  case 
shows  couciuslrely  that  the  engine  was  orig- 
inally constructed  in  tbe  proper  manner; 
that  proper  Uwpectl<m  was  made  at  such 
intervals  as  were  usual  and  customary  In 
good  railroading,  and  that  there  was  no  di- 
rect testimony  disputing  the  testimony  of 
defendant's  witnesses  called  to  prove  such 
Inspection,  and  no  evidence  from  which 
neglect  in  this  respect  could  be  inferred; 
and  fnrtbermore.  though  the  court  should 
be  of  opinion  that  evidence  adduced  by 
the  plaintlCf  tended,  by  inference,  to  show 
the  want  of  proper  inspection,  the  positive 
testimony  adduced  by  the  defendant  repelled 
such  Inference,  so  that  at  the  close  of  the 
testimony  It  was  tbe  duty  of  the  court  to 
direct  a  verdict  for  tbe  defendant. 

The  testimony  olfered  by  the  plaintiff  tend- 
ed to  show  that  tbe  stay  bolts  connecting  the 
inner  and  outer  sheets  of  the  boiler,  and  sup- 
porting and  sustaining  them,  bad  tiecome  bro- 
ken, to  the  number  of  about  50  or  00,  and  had 
been  broken  for  a  sufficient  length  of  time 
before  the  explosion  so  that  the  ends  had 
iiecome  worn  smooth;  that  the  material  of 
which  the  boiler  was  constructed  was  of  the 
first  quality,  and  could  not  explode  if  kept 
In  good  repair;  that  hydrostatic  and  ham- 
mer tests,  employed  by  this  defendant  and 
other  companies,  when  properly  conducted, 
were  (either)  sufficient  to  show  the  presence 
of  broken  bolts;  that  by  the  hammer  test 
at  least  00  per  cent,  of  the  broken  stay  bolts 


could  be  dlflcovered.  The  last  hammw  te«t 
which  defendant's  witness  claimed  to  have 
made  was  on  the  lat  of  June,— but  14  di^ 
bef<Hre  the  explMton.    It  Is  contended  that 
these  broken  stay  bolts  show  by  their  ap- 
pearance that  they  must  have  beoi  broken 
for  a  much  longer  period,  in  order  that  the 
I  broken  ends  should  become  worn  smooth. 
It  is  ^fflcult  to  account  for  these  broken 
enda.  yet  It  la  a  fact,  established  by  cred- 
lUe  testimony,  that  they  were  smooth.  Va- 
I  rloiu  thetnies  are  advanced  plaintiff's 
counsel  as  to  what  caused  tbe  smooth  ends 
'  of  the  broken  parts,  any  of  which  would  im- 
ply that  considerable  time  must  hare  dApsed 
I  after  the  breakage,  and  betfoe  the  bnAm 
,  parts  could  be  in  the  condition  presented 
'  after  the  explosion.  The  two  witnesses  who 
,  made  the  hammer  test  on  or  about  the  1st 
of  June  are  Hr.  Hunter  and  Mr.  Selly.  Kel- 
ly testified  on  crosa-examlnation  that  If  the 
stay  bolto  were  iHvken  ott,  but  the  ends 
wwe  together  pretty  tight,  there  might  be 
I  very  llttie  difference  In  the  sound  of  tbe  ham- 
I  mer  and  the  Jar  from  what  there  would  be 
if  it  were  solid.— "not  enough  to  convince  me 
;  that  it  vras  broken."  He  further  testified 
that  If  there  were  four  stay  bdltB  bnAen 
In  a  row,  whetbw  they  were  discovered  or 
.  not  might  depend  npim  whethetr  the  sheet 
;  was  sprung.   There  was  other  testimony 
'  tending  to  show  that  90  per  cent.,  at  least. 

of  the  broken  stay  bolts,  would  be  discovered 
I       the  hammer  liupeetitxi.  We  think,  In 
view  of  thla  testimony,  and  the  testimony 
I  which  tmded  to  show  that  a  large  number 
!  of  the  stay  bolts  were  broken  a  snffldent 
I  length  of  time  before  the  Injury  so  that  their 
I  ends  had  become  worn  amooth,  and  that  the 
{  process  of  wearing  thmn  smooth  must  have 
!  been  very  slow,  according  to  any  themy.  and 
I  In  view  of  the  tact  that  the  testimony  shows 
that  these  bolts  break  gradually,  it  became 
I  a  question  f6r  athe  Jury  whether  the  wlt- 
,  nesses  Hnntw  and  Kelly  made  a  proper 
'  hammer  test  at  the  time  stated.  If  their 
testimony  could  not  be  disputed  In  the  man- 
I  ner  adopted  in  this  case.  It  follows  that,  how- 
'■  ever  incredible  the  surroundings  may  make 
I  their  testimony  tbat  they  performed  their 
I  full  duty,  their  testlraony  most  be  accepted 
as  true. 

Even  though  the  proof  of  the  plaintiff  de- 
poided  upon  Infermce  to  establish  the  main 
fact,  yet  whetber  the  infer«ice  was  auf- 
i  flclentiy  rebutted  was  a  question  for  the 
:  Jury.  Crosby  v.  KaUroad  Co..  58  Mich.  4.'>8, 
I  25  N.  W.  463;   Hagan  v.  Ballroad  Co..  m 
.  Mich.  015,  49  N.  W.  509.  The  rale  is  differ- 
ent If  the  defense  consists  of  a  distinct  fact, 
not  incontistent  with  the  prot^  offered  hf 
the  plaintiff.  There  is  other  significant  tes- 
timony In  the  case,  which  not  only  has  a  di- 
rect bearing  on  the  question  of  whether  a 
proper  Inspection  was  made,  but  tends  strong- 
ly to  sbow  subsequent  negligence  by  defend- 
ant's servants,  If  it  does  not  show  such  negli- 
gence conclusively.    James  Spoaruian  was 
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locomotive  inspector  for  the  defeadaat  on  the 
9th  day  of  June,— five  days  before  the  acci- 
dent. He  described  defects  which  he  noted 
Id  a  book  kept  for  this  purpose,  as  follows: 
"Put  bolt  In  right  jaw  of  engine  truck,  and 
tighten  up  all  around.  Examine  left  side  of 
flre  box;  leaks  badly."  He  testified  on  the 
stand  that  he  examined  the  left  side  of  the 
fire  box,  and  that  it  was  leaking  badly,  and 
that  it  was  the  duty  of  Thomas  Browning  to 
examine  It  and  see  to  its  repair.  This  wit- 
ness was  called,  and,  on  cross-exa  mi  nation, 
testified  as  follows:  "Q.  While  you  were 
there,  what  did  you  notice  at  the  left  side? 
A.  I  noticed  nothing  on  the  left  side,— only 
the  water  squirting  from  the  mouthpiece  on 
the  left  side.  After  stopping  that,  there  was 
nothing  to  indicate  there  was  anything 
wrong.  Q.  The  inspector  who  reported  there 
waa  a  leak  there  was  mistaken?  A.  He  was 
mistaken.  Q.  Either  he  or  you  were  mis- 
taken? A.  I  know  I  was  not  mistaken.  Q. 
Are  you  sure  of  that?  A.  Yes.  sir.  Q.  Did 
you  make  any  entrj-  besides  this?  A.  No, 
sir;  because  I  did  not  think  there  was  any 
need  of  It.  Q.  You  reported  the  mouthpiece 
corked?  A.  Yes,  sir.  Q.  You  did  not  say 
anything  about  whether  there  whs  any  leak, 
or  whether  you  had  examined  this?  A,  No, 
sir;  because—  Q.  (interrupting).  Never  mind 
why.  The  way  that  was  given  here  was 
this;  'Examined  left  side  of  flre  box  ;  leaks 
badly.'  You  was  not  required  to  do  anything 
but  examine,  and  you  didn't  think  it  worth 
while  to  report  you  had  examined  it,  did 
you?  A.  There  was  nothing  there  leaking. 
Q.  After  you  had  found  that  th^re  was  noth- 
ing there  leaking,  was  it  your  duty  to  put 
on  this  book  that  you  had  examined  It?  A. 
There  is  lots  of  work  we  don't  pnt  on  that 
book.  Q.  Was  It  your  doty  to  put  it  on  that 
book?  A.  It  might  have  been.  Q.  Wasn't 
It?  A.  Well,  yes.  Q.  Why  didn't  you  do  so? 
Why  didn't  you  do  It?  A.  Because  there  was 
nothing  there  to  enter.  There  was  nothing 
there  to  be  done.  There  was  nothing  wrong. 
Q.  If  there  was  any  work  to  be  done —  Sup- 
posing a  stay  Ixilt  h&d  heen  broken,  or  was 
broken.  A.  Then  I  would  repoit  It.  Q, 
Who  found  out  whether  there  was  any  stay 
bolts  broken,— you?  A.  I  would  have  found 
out.  Q.  Don't  you  have  two  Inspectors?  A. 
Yes,  sir.  Q.  Was  It  not  your  duty  to  report 
to  them  about  this  requiring  an  examination, 
Instead  of  making  It  yourself?  A.  If  I  found 
anything  wrong.  Q,  They  were  the  fellows 
to  go  there  and  find  anything  wrong,  were 
they  not?  A.  I  very  often  found  things 
wrong,  and  reijorted  them.  Q.  Who  was  this 
entry  made  by,— about  the  leaking  fire  box? 
A.  By  Spearman,  the  Inspector  of  engines. 
Q,  Is  he  over  or  under  you?  A.  He  Is  over 
me."  In  view  of  the  peculiar  nature  of  this 
testimony.  It  was  certainly  competent  for  the 
Jury  to  infer  that  Spearman  was  right  In 
saying  that  there  was  a  leak  on  the  left  side 
of  the  flre  box,  and  that  It  was  not  attended 
to,  jud  that  a  careful  examination  at  that 


time  would  have  disclosed  a  defective 
dition  of  this  boiler,  and  prevented  the 
ddent.  This  testimony  Is  Important  U 
considered  in  connection  with  defendi 
criticism  of  the  instruction  to  the  Jury: 
is  the  duty  of  the  defendant  to  exercise 
sonable  care  and  skill  In  keeping  its  bo 
in  reasonably  safe  condition;  and  If  i 
be,  for  the  accomplishment  of  that  pur] 
it  was  the  duty  to  frequently  inspect, 
amine,  and  test  their  strength  and  suffii 
cy.  If  any  defect  existed,  which,  by  a 
souable  and  careful  teat  or  inspection.  W' 
have  been  discovered,  then  defendant  sb 
have  had  notice  of  such  defect,  and  ie 
sponsible  for  it.  If  the  stay  bolts  were 
ken  for  some  considerable  time  before  tht 
plosion,  and  If  you  believe  that  a  reason; 
careful  examination  of  the  Iwller  within  i 
time  would  have  dlscloaed  such  defects, 
the  defendTint's  duty  to  have  known  of  f 
defects."  In  view  of  the  foregoing  t 
mony,  it  is  dlltlcult  to  see  how  defeni 
could  have  been  damaged  by  this  instrnd 
for  It  appears  that  here  wai;  a  dlacov 
leak,  si^gestlug  inspection.  There  can  b 
doubt  that  a  proper  inspection,  by  the  I 
mer  test,  at  tliat  time,  would  have  dlscl< 
the  defect  which  resulted  so  disastro 
five  days  later;  and  It  would  have  been  « 
for  the  court  to  have  charged,  as  matte 
law.  that  the  defendant's  agents  were 
negligent  in  attending  to  the  defect  H 
further  answer  to  this  criticism  is  that 
court  afterwards  charged  the  Jury  spocil 
ly  as  follows;  '"These  ways  or  manner 
testing,  as  shown  by  the  evidence,  are  ai] 
ed  by  railways  as  the  best  test  that  cai 
given.  I  refer  to  the  inspections  and  i 
that  have  been  shown  you  are  In  general 
regarding  locomotive  engines.  And  if 
believe  from  the  evldent-e  given  you  in 
case  that  these  tests  were  made — actt 
made — by  the  defendant;  that  is.  that 
enjflne  was  overhauled  and  inspe<-ted, 
subjected  to  the  hydrostatic  test,  by  coi 
teiir  men,  within  two  years  of  the  time  of 
explosion,  and  also  thoroughly  tested  by 
hammer  test,  by  competent  testers,  wl 
thirty  days  from  the  time  of  the  explotsir 
I  say.  If  you  find  these  tests  were  made,  1 
defendant  has  done  all  that  It  can  be  af 
to  do.  and  would  not  be  guilty  of  neglige 
and  ought  not  to  h*'  held  in  thla  acti 
This  InstiTictlon  detine<l  what  would,  a 
matter  of  law.  he  a  reasonable  Inspect 
and  what  would  constitute  a  reasonable  ti 
and  could  not  have  been  mtsnndemmid 
the  jury. 

Error  is  assigned  upon  the  admission  of 
tlmony  by  a  witness  of  the  pIniDtltC.  gi^ 
hla  Jud'gnient  as  to  the  length  of  time 
stay  bolts  bad  been  broken.  But  no  objec 
or  exception  was  taken  to  this  testing 
Objection  was  made  to  his  testifying  to 
number  of  old  breaks,  but  on  the  gro 
that  he  did  not  count  them.  This  objee 
was  not  good,  as  be  gave  an  estimate. 
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showed  Bufficitmt  fcnoivledge  to  entitle  him 
to  do  sa  Ottjectton  was  made  to  the  ques- 
tion, "What  do  you  say  as  to  whether  the 
stay  bolts  that  you  qteak  of  as  old  breaks 
were  recoit?"  This  was  objected  to  for  the 
reason  that  he  had  not  shown  himself  com- 
pet^t,  but  we  think  he  was  competent  to 
answer  this  question.  He  bad  been  a  loco- 
motive  engineer  for  fire  or  six  years,  and 
had  kBown  stay  botts  to  brealc,  and  bad  seen 
than  taken  off,  and  bad  been  at  the  Cold- 
water  Bhops  a  gteeiX  deal  during  that  time. 

The  court  charged  the  Jury  as  follows:  "It 
is  the  prorhice  of  the  Jury  to  pass  uiwn  the 
credibility  or  truthfulness  of  wltnessea.  Xbey 
go  upon  the  stand  here.  You  see  tliem;  you 
note  their  demeanor  and  their  bearing,  and 
the  reasonableness  of  what  they  tell  bcfrae 
you;  and  from  all  these  things  you  pass  upon 
their  credit,  as  to  whether  tbey  are  telling 
the  truth  or  not.  Now,  in  this  case  there, 
perhaps,  may  be  some  coi^ct  of  testimony. 
At  any  rate,  It  has  been  suggested  here  that 
some  <a  the  witnesses  have  not  testified  to 
the  facts  Just  as  they  were.  It  Is  for  you, 
taking  Into  consideration  their  aurroundings, 
the  interest  tbey  may  have  In  the  case,  if 
any,  their  bearing  upon  the  stand,  and  rea- 
sonableness of  their  story,  to  say  whether 
they  told  the  truth  or  not  You  are  not 
obUged  to  believe  a  person  because  he  swears 
to  a  thing,  but  you  should  be  governed  by 
those  elements  oi  common  sense  which  aid 
you  In  determining  the  truth  of  matters  In 
every-day  life;  bearing  In  mind,  of  course, 
that  witnesses  are  under  a  st^emn  oath." 
This  Is  excepted  to,  and.  It  Is  said,  must  have 
been  understood,  by  the  Jury  as  applied  to 
Hunter's  and  Kelly's  te^mony,  and  that  It 
was  not  pn^wr,  for  the  reason  that  they  were 
Qucontradlcted;  but,  aa  we  have  already 
stated.  It  was  a  question  for  the  Jury  as  to 
whether  there  was  not  contradiction  In  the 
testimony  offered  by  the  plaintiff. 

Defendant  moved  for  a  new  trial  on  the 
ground  of  ezcesdve  damages.  The  verdict 
was  for  $6,600.  Plaintiff  was  31  when  he 
received  the  Injury,  and  was  drawing  $103.- 
M  per  mtmth;  and  the  proofs  tend  to  show 
that  he  Is  now  disabled  from  following  bis 
profession,  and  Is  able  to  do  scarcely  any 
work  of  any  kind,  and  that  he  is  probably 
permanently  disabled.  We  do  not  under 
these  circumstances,  feel  warranted  in  Inter- 
fering with  the  discretion  of  the  circuit  Judge, 
who  saw  the  plaintiff,  and  could  better  judge 
of  his  condition  tban  we  can.  Judgment  af- 
firmed. The  other  Justices  concurred. 


ROUDB  et  al.  v.  BICJCS. 
(Snpreme  Court  of  Michigan.    Feb.  26,  ^06.) 

Naw  TKI4L— APPIAL— PleaDIKO— iNOOTniSTIHT 

COUNTB. 

1.  It  IB  not  error  to  ovemilQ  a  motion  for  a 
th-w  trial,  tboaKh  the  trial  court  tia^^  said  that 
it  migfat,  on  the  evideDce,  have  made  a  different 
findiag. 


2.  A  statement  daimlng  to  contain  aD  the  nu- 

disputed  items  on  both  sides  of  an  accooDt  in  con- 
troverey,  which  was  not  aubmitted  to  the  court  be- 
low on  a  motion  for  a  new  trial,  will  not  be  con- 
sidered on  a^yjeal. 

3.  Sureties  on  the  bond  of  a  contractor  were 
allowed  to  complete  work  left  anGnisbed  at  hia 
death.  In  an  action  on  the  contract  they  joined 
a  count  to  recover,  as  assieneeg,  the  valoe  of  the 
materials  and  labor  fumiwed  their  principal, 
with  one  tedtiDg  that  they  had  contracted  with 
defendant  to  comidete  the  contract  for  the  un- 
paid part  of  the  consideration  named  therein. 
ileld,  that  plaintiffs  were  entitled  in  any  event  to 
recover  the  amount  called  for  by  the  contract, 
and  the  counts,  if  inconsistent,  were  without  prej- 
udice. 

Error  to  circuit  court,  Washtenaw  county; 
Edward  D.  Klnne,  Judge. 

Suit  by  Louis  Rohde  and  another  against 
William  Biggs  to  recover  moneys  alleged  to 
be  due  on  a  building  contract.  From  a  Judg- 
ment Id  favor  of  plaintiffs,  defendant  brings 
error.  Affirmed. 

Thomas  A.  B<wle  (Thompson  &  Haniman 
and  M.  J.  Cavanaugh.  of  counsel),  for  appe- 
lant.  Charles  R.  Whitman,  tat  appeUees. 

LONG,  C.  J.  The  facts  In  this  cause  and 
the  questlMis  Involved  on  the  trial  are  so  fully 
corned  by  the  charge  <tf  the  court  that  we 
adopt  It  u  a  statement  of  the  case,  as  Ad- 
lows:  "In  October,  1880^  the  defendant,  ICr. 
Biggs,  bad  a  contract  for  the  erection  of  cer- 
tain buildings  in  this  city,  known  as  the 
'Unlver^ty  m»irttala.'  Fort  of  this  woA  he 
sublet  to  other  contractan,  and  among  the 
number  was  one  John  Lucas,  to  whom  he 
let  the  contract  for  doiug  the  mason  work  on 
those  bull^ngs.  By  the  terms  of  this  sub- 
contract, Mr.  Lucas  agreed  to  finish  the  build- 
Ings  on  or  before  October  1,  1^1.  For  some 
reason,  but  what  that  may  be  does  not  ap- 
pear on  this  trial,  Mr.  Lucas  foiled  to  carry 
out  his  contract;  uid  In  the  latter  part  of  Sep- 
tember, 1881,  lie  retired,— withdrew  ftom  the 
work.  A  little  later  on  the  idalntiffs  In  tills 
suit,  who  were  his  bondsmen,  came  forward, 
and,  in  idace  of  Mr.  Lucas,  proceeded  to  onn- 
plete  the  contract.  Mr.  Lucas  died  some  time 
In  December,  1891.  Due  administmtloa  has 
been  bad  of  his  estate,  and  his  widow  has 
been  appelated  administratrix,  and  whatever 
dalm  she  may  have  had  in  this  matter  has 
been  assigned  to  the  plaintiffs.  After  the 
buildings  were  completed,  differences  arose 
between  the  plaintiffs  and  the  defendant  re- 
specting these  matters,  and  this  suit  Is  the  re- 
sult of  their  dispute  and  mlsunderatandlngs. 
It  is  undisputed  that  the  original  contract,  be- 
tween the  defendant  and  Mr.  Lucas,  toe  this 
mason  work,  called  for  the  som  ct  (30,938.84. 
The  plaintiffs  in  this  suit.  In  part  as  assignees 
of  the  administratrix  of  John  Lucas,  and  In 
part  In  thdr  own  right,  seek  to  recover  what- 
ever balance  of  said  contract  price  remains 
unpaid,  and  also  seek  to  recover  for  certain 
extras  in  the  line  of  labor,  material,  etc..  al- 
leged to  have  been  furnished  br  Mr.  Lucas 
In  his  lifetime,  and  1^  {dalntlffa  after  ttaev 
assumed  to  complete  this  contract;  and  tbey 
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claim  a  balance  of  some  $2,000.  The  defend- 
ant controTerts  man;  of  these  propositions  or 
claims  by  the  plaintiffs,  and  Insists  that  noth- 
ing remains  unpaid  on  this  matter;  but  that, 
on  the  other  band,  there  Is  a  balance  due  him, 
on  a  full  and  fair  accounting  between  him  and 
the  plaintiffs.  I  thinli  be  claims  a  balance  of 
some  (700. 

"If  you  shall  find  that  the  said  John  Lucas, 
In  his  lifetime,  and  the  said  Wagner  &  Rohde, 
between  tbem,  completed  this  mason  worlc, 
and  fnmlflhed  the  materials  therefor,  upon 
said  hospital  buildings,  the  plaintiffs  are  en- 
titled to  recover  the  contract  price— namely, 
t30,938.84— therefor,  less  any  paymMits  which 
were  made  by  the  defendant  thereon  either  to 
tuald  Lucas  or  to  plaintiffs,  and  also  less  the 
value  of  auy  materials  or  labor  furnished  by 
said  Biggs  towards  the  completion  of  said 
mason  work,  and  also  less  any  authorized  de- 
ductions by  reason  of  changes  which  were 
beneficial  to  the  plaintiffs;  and  the  plaintiffs 
are  further  entitled  to  recover  the  value  of 
any  labor  or  material  which  might  be  fur- 
nished, either  by  said  Lucas  or  by  these 
plaintiffs,  beyiHid  and  in  addition  to  the  mason 
work  provided  in  the  nrlginal  contract  be- 
tween Biggs  and  Lucas,  towards  the  construc- 
tion of  said  hospitals.  In  addition  to  what- 
ever amount  you  may  find  due  the  plaintiffs 
under  their  contract  with  said  Biggs,  yon 
should  allow  to  these  plaintiffs,  as  assignees, 
the  value  of  any  extras  which  were  furnished 
by  said  Lucas  In  the  construction  of  said  hos- 
pitals, and  In  addition  thereto  the  value  of 
any  extras  which  you  may  find,  by  the  evi- 
dence, were  furnished  by  the  plaintiffs  upoa 
said  hospital  building. 

"Something  has  been  said  upon  the  ques- 
tl<m,  when  the  case  was  opened,  by  plaintiffs 
or  defendant  (or  both  of  them,  possibly),  as  to 
whether  or  not  the  defendant  was  damaged 
by  the  failure  of  Lucas  to  complete  the  con- 
tract within  the  time  named.  Whether  or  not 
the  defendant  was  damaged  Is  not  material 
In  this  case,  because  there  is  no  evidence  of 
any  specific  damage,  and  the  defendant  in  this 
case  could  recover  none.  There  is  no  claim 
now,  on  the  part  of  his  counsel,  for  any  specific 
damage  that  he  has  sustained  by  ressoo  of 
the  failure  of  Lucas  to  complete  his  contract; 
but,  in  that  connection,  1  give  you  a  request 
of  defendant,  as  follows:  *It  Is  an  imdls- 
puted  fact  In  this  case  that  Lucan  abandoned 
his  contract  with  Mr.  Biggs  before  Its  t-omple- 
tlon.  and  there  is  no  evidence  in  the  case  that 
sufli  nbandonment  waa  due  to  any  default  on 
the  part  of  defendant  Biggs.' 

"In  this  contract  between  the  university  and 
Mr.  Biggs  there  Is  this  clause:  *Mr.  Biggs 
agrees  to  do,  or  cause  to  be  done  or  furnished, 
any  additional  work  and  material,  ordered  by 
competent  authority,  at  the  same  rates  or 
prices  as  shown  by  the  schedule  for  the  same 
lElnds  of  labor  or  material.  Mr.  Biggs  also 
agrees  to  allow  the  university  for  auy  reduc- 
tion or  omissions  of  work  or  material  required 
by  the  coatract,  and  not  furnished  at  the  rates 


shown  by  the  schedule.'  That  appears  In  the 
contract  between  the  university  and  Mr. 
Bi^s.  Now.  I  say  to  you,  here  Is  a  very 
proper  and  a  very  ordinary  provision  in  such 
contracts.  So,  if  there  Is  any  increased  labor 
or  material,  Mr.  Biggs  should  have  to  pay 
therefor  at  the  same  prices,  and  If  there  are 
changes  made  that  lessen  the  cost,  that  the 
university  shall  have  the  l>en^t  thereof. 
Now,  as  far  as  applies  to  this  case.  If  you 
find,  from  the  evidence,  that  this  same  <or  a 
similar)  arrangement  or  understanding  was 
had  between  Mr.  Biggs  and  Mr.  Lucas,  or 
that  they  acted  upon  such  understanding  or 
arrangement,  and  regarded  it  as  binding  upon 
them,  then,  while  Mr.  Biggs  must  pay  for  all 
extra  labor  and  material  furnished  by  plain- 
tiffs or  Mr.  Lucas,  he  is  likewise  entitled  to 
credit  for  any  decrease  of  labor  or  material, 
or  reduction  in  the  same,  by  reason  of  changes 
directed  by  the  superintendent,  Mr.  Beeves. 

"In  order  for  the  plaintiffs  to  recover  un- 
der the  contract  between  Lucas  and  the  de- 
fendant, the  plaintiffs  must  satisfy  you.  by 
a  fair  preponderance  of  the  evidence,  that, 
through  the  administratrix  of  Mr.  Lucas  and 
his  bondsmen,  the  plaintiffs  In  this  suit,  this 
contract  has  been  substantially  performed; 
and  In  order  to  recover  for  said  labor  and 
materials  they  must  satis^  you,  by  the  same 
preponderance  of  evidence,  that  they  are  en- 
titied  to  recover  for  them;  and  this,  gentie- 
men,  will  constitute  the  claim  of  Lbe  plulu- 
tiffs.  The  defendant  must  establish  the 
amount  of  bis  payments,  his  deductions,  and 
ills  set-offs  by  a  fair  preponderance  of  evi- 
dence. His  payments,  his  alleged  deduc- 
tions, and  set-offs  will  constitute  his  defense, 
and  bis  claim  for  a  baltince  In  his  favor. 
The  defendant  la  not  entitled  to  any  allow- 
ance by  way  of  set-off  for  any  changes  In 
the  mason  work  In  said  hospital  buildings, 
where  no  arrangement,  understanding,  or 
agreement  was  effected  for  a  deduction  from 
the  amount  which  said  Lucas  was  to  recov- 
er under  his  contract  with  snld  Biggs.  It 
depends  whether  there  Is  an  understanding 
or  arrangement  or  not. 

"There  has  been  considerable  testimony 
and  discussion  with  regard  to  the  claim  of 
the  plaintiffs  to  a  right  for  credit  for  a  de- 
crease In  the  cost  of  plastering.  By  the 
original  contract  between  Lucas  and  Biggs, 
Lucas  was  to  lath  and  plaster  the  buildings 
at  the  schedule  price  of  25  cents  a  yard,  and 
I  think  all  parties  agree  this  was  a  fair 
price.  It  seems  that  a  change  was  agreed 
upon,  and.  In  place  of  common  plaster,  ada- 
mant was  used;  and  while  Mr.  Lucas,  under 
the  contract,  would  liave  furnished  the  com- 
mon plastering.  Mr.  Biggs,  In  fact,  furnished 
the  adamant,  and  he  claims  a  credit  of  sev- 
en cents  a  yard  therefor.  Mr.  Lucas  fur- 
nished the  lath  and  the  labor  in  putting  on 
the  adamant,  and  plaintiffs  claim  that  It  re- 
quired more  lath  and  more  labor;  while  Mr, 
Biggs  claims  there  was  a  clear  saving  of  7 
cents  a  yard.    Gentlemen,  this  question  yov 
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muet  determliie  from  all  tbe  evidence  sub- 
mitted to  you.  U  It  proved  to  be  a  benefit 
to  Lucas  and  Us  bondsmen,  and  there  ma  a 
fair  understanding  that  Biggs  was  to  have 
credit  for  this,  and  3;ou  find  a  credit  was  iw, 
yon  will  award  him  credit  accordingly.  On 
the  other  hand,  if  you  find  no  credit  was  due* 
then  none  aliould  be  allowed.  In  detennliH 
log  the  TBlue  of  d<dng  the  plastering  aftor 
tiw  change  from  common  to  adamant  and 
■oapstone  finish,  tbe  cost  of  the  material  fur- 
nished hf  d^endant.  Biggs,— the  cost  of  the 
adamant,— la  wh<dly  Immaterial;  and  If  you 
should  flzid  that  the  cost  of  d<ring  that  woric, 
after  such  change,  was  less  than  it  would 
liave  been,  the  defmdant  is  entitled  to  the 
gain  of  such  dlmlidsbed  cost. 

"Defendant  also  makes  a  claim  for  supw- 
intending  tibe  cost  of  the  worlt  after  the 
death  of  Mr.  Lucas.  This  question  you  must 
also  determine  from  all  the  evidence  submit- 
ted. If  you  find,  from  the  evidence,  that 
sneh  services  were  raidered,  and  were  ren- 
dered at  the  request  of  plaintiffs,  with  the 
uuderstandlng  that  defendant  was  to  rec^ve 
n«npauatiott  therefor,  or  vrere  rendered  un- 
der such  circnmstances  that  he  had  a  right 
to  expect  pay,  then  be  can  recover  what 
those  soTlces  are  reasdnaMy  worth;  bat,  if 
DO  such  request  was  made  by  plalntlfFs,  or 
either  of  them,  or  if  these  serviG«i  were 
rendered  under  sudb  circumstances  that  de- 
fendant hi^  no  right  or  reason  to  expect 
rampcnsation,  then,  of  course,  he  has  no 
<-lslm  for  recovery  in  this  case." 

Tbe  i^ntlffs  recovered  Judgmoit  for  92,- 
SOO,  and  defendant  1»lngs  error. 

1.  Tbe  contention  <tf  the  defendant  Is  that, 
under  the  undisputed  testimony  In  the  case, 
the  plaintiffs  were  not  entitled  to  recover. 
It  aiveors  that,  after  verdict,  defendant 
made  a  motion  tor  new  trial,  and,  amoi% 
other  reasons  for  the  same,  alleges:  (a)  Be- 
cause there  was  no  evidence  in  said  cause  to 
nnpport  the  verdict;  (b)  because  the  verdict 
is  against  tbe  weight  of  evidence.  This  mo- 
tion came  cm  to  be  heard  In  tbe  coart  be- 
low, and  the  court.  In  overniUng  It  said: 
"It  la  possible  that,  had  this  case  been  snb- 
mltted  to  me,  I  might  have  token  a  different 
view  of  the  testimony  than  the  one  adopted 
by  the  Jury;  but,  howsoever  that  may  be, 
tlie  issues  were  submitted  to  tbem,  and  I 
think  there  was  evidence  from  which  they 
might  fairly  reach  the  conclusion  Indicated 
by  their  verdict,  and  therefore  I  do  not  feel 
warranted  in  Interfering  with  the  Judgment 
rendered."  Exceptiiiua  were  taken  to  these 
findings,  and  it  la  hei-e  InQisted  that  the 
court  was  in  error  in  not  granting  the  new 
trlaL  Counsel  submits  a  statement  which 
Is  claimed  to  contain  all  the  undisputed  items 
on'  both  sides  of  tbe  account,  and  which 
flhows  a  balance  due  the  plaintiffs  of  only 
!F1U2.T5.  We  have  with  considerable  care 
looked  over  tbe  Items  of  account  stated  in 
tbe  brief,  and  are  unable  to  agree  with  ooun- 
Bel  that  these  are  all  conceded  or  undtoput- 


ed  items.  Many  of  these  items,  both  of 
debit  and  credit,  seem  to  have  been  in  dis- 
pute; and  there  &ppeu  to  be  items  of  ac- 
count for  which  plolntlfh  made  claim  on  tbe 
trial  that  are  not  in  tbe  account  as  now  made 
up  and  presented  In  Iwief  of  couns^  as 
well  aa  much  dlqiuto  la  tlie  testimony  about 
the  correctness  of  tbe  credits  which  defend- 
ant now  sets  up.  The  statement  of  ac- 
count now  presented  hen  does  not  appear  to 
have  been  presented  to  tbe  court  below  on 
the  motion  for  a  new  trial.  As  appears 
the  record,  the  only  papers  submitted  to  the 
court  below  were  those  used  on  the  trial, 
and  the  testimony  there  taken.  A  statement 
of  account  is  now  presented  which  we  are 
asked  to  ssy  Is  the  true  account  between 
the  parties.  The  respective  d^ms  of  the 
parties  woto  very  fairly  left  to  the  Jury  to 
determine,  and  we  are  not  able  to  say,  from 
tills  record,  that  tbe  Jury  were  wrong  in  the 
amount  found  due. 

2.  It  Is  contmded  that  the  court  was  In  er- 
ror in  not  compelling  counsel  to  elect  upon 
which  count  it  would  rely  <m  tbe  trial.  We 
think  there  was  no  error  In  thia.  If  the 
counts  were  Inconsistent  with  one  anottaei; 
the  case  was  submitted  npon  the  right  theo- 
ry. The  work  was  commenced  and  partly 
nmipleted  by  Lucas.  He  failed  to  carry  out 
his  contract,  when  the  plalntlCte,  who  were 
his  bondsmen,  and  bad  guarantied  the  pa> 
formance  of  it,  took  up  the  work,  and  car- 
ried It  forward  to  c(nnpletton.  Lncaa  died 
before  the  completion  of  the  work.  An  ad- 
mlolstratrix  was  appointed,  who  amlgned  all 
interest  which  the  estete  bad  in  the  matter 
to  tbe  plaintiffs.  In  the  flrat  count  of  the 
declaration,  it  is  alleged  that  Lucas  and  de- 
fendant entered  into  a  contract;  that  Lucas 
faithfully  and  fully  performed  all  the  duties 
and  obligations  imposed  upon  him  by  tbe 
asms;  that,  at  the  decease  of  Lucas,  tbe  de- 
fendant was  Indebted  to  him  In  a  large 
amount  for  tobor  performed  and  materials 
furnished  under  said  contract;  tliat  this  in- 
debtedness had  been  assigned  to  plaintiffs 
by  the  administratrix  of  said  Lucas.  The 
fourth  count  alleges  that  Lucas  abandoned 
tbe  performance  of  the  same  contract;  that 
plaintiffs  assumed  the  part  of  Lucas  in  said 
contract  as  to  tbe  completion  thereof,  in  con- 
sideration of  which  defendant  undertook  and 
promised  to  pay  plalntlfFs  tbe  part  of  the 
consideration  stipulated  In  said  contract  un- 
paid to  Lucas,  and  In  monthly  installments 
and  In  the  rame  manner  as  prescribed  In 
said  contract  between  said  Lucas  and  de- 
fendant; and  that  plaintiffs  did  immediate- 
ly enter  upon  the  performance  thereof,  eta 
It  Is  said  that  the  plaintiffs,  upon  the  trial 
claimo'i  that,  npnu  this  agreement,  and  In 
their  own  right,  they  were  entitted  to  re- 
cover the  indebtpdness  due  to  Lucas,  and 
unpaid  to  hlin  at  his  decease.  Just  bow 
these  allegations  could  in  any  manner  injure 
the  defendant  It  Is  difficult  to  see.  Plaintiffs 
were  asking  to  recover  the  contract  orice 
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only,  in  any  view  of  the  caae.  They  were 
entitled  to  recover  either  as  luwi^ees  of  the 
claim  or  by  reason  of  the  agreement  upon 
the  part  of  the  defendant  to  pay.  Upon  the 
trial  they  exhibited  their  assignment  of  the 
claim,  and  upon  that  theory  were  permitted 
to  recover  the  amount  due  Lucas,  as  well  as 
the  amount  due  for  completion  after  Lucas 
died.  There  was  not,  nor  could  be,  any 
double  recovery.  They  were  entitled  to  re- 
cover, in  any  event,  what  there  might  be 
found  due  to  Lucas  as  well  as  the  amount 
due  for  completion  of  the  contract,  together 
with  the  cost  of  the  extras,  la  cmiformity 
with  the  contract.  If  there  was  an  aban^ 
donment  of  the  contract  by  Lucas,  the  sure- 
ties on  his  bond  had  the  right  to  go  on  to 
completion.  This  right  seems  to  have  been 
recognised  by  Mr.  Biggs,  and  the  plaintiffs 
proceeded  irith  the  work.  No  claim  was 
made  for  damages  in  any  other  sense  than  as 
the  right  to  recover  what  the  contract  called 
for. 

The  other  errors  assigned  do  not  need  dls- 
cusslmi.  TbB  ease  was  fully  submitted  to 
the  Jury  upon  the  merits,  and  we  find  noth- 
ing in  the  record  which  calls  for  a  reversal 
of  the  case.  The  judgment  must  be  affirm- 
ed.  The  other  Justices  concurred. 


MARINETTE  IRON  WORKS  00.  v.  OODY 
et  al. 

(Snpreme  Coort  ot  MichiKaii.    Feb.  26,  1696.) 

PATMSm— IdBN  VOB  MacHISBKI— ABANDON MBNT 
— WUT  CONSTITDTBS. 

1.  Where  pordiasers  of  Eoods  give  an  accept- 
ance for  the  pn<x,  and  ndther  party  regards  tt 
other  than  evidence  of  the  Hmouot  to  be  paid,  it 
will  not  be  considered  as  payment 

2.  Plaintiff  sold  machinery  to  the  lesaef^s  of 
u  mill,  and  duly  filed  a  statement  of  lien  under 
Pub.  Arts  1891,  Act  No.  178,  as  amended  by 
Pub.  Acts  18.43.  Act  No.  199.  giving  the  seller 
of  machinery  a  lieu  thereon,  in  preference  to  any 
prior  title  or  lii-n  on  the  land  on  which  it  ia  put, 
etc.  On  default  of  payment  of  an  acceptance  giv- 
en for  the  machinery,  plaintiff  aothorized  its  attw* 
n<T8  to  take  a  bill  of  sale  of  the  machinery  sold, 
if  the  right  to  remove  it  was  secured.  After  the 
attorneys  took  the  bill  of  sale,  the  lessor  declared 
the  lease  forfeited,  and  claimed  title  to  the  ma- 
chinery under  a  forfeiture  clause  in  the  lease. 
Held,  that  plaintiff  might  disclaim  any  rights  un- 
der it,  and  enforce  its  Hen. 

Appeal  from  circuit  court,  Chippewa  coun- 
ty, in  chancery;  Joseph  H.  Steere.  Judge. 

Bill  by  the  Marinette  Iron  Works  Company 
»galnst  Lorenzo  J.  Cody,  Fred  Proctor,  aud 
John  P.  Carver,  to  enforce  a  lien  on  machineiy 
sold  to  defendants  Cody  &  Proctor,  and  put 
Into  a  mill  owned  by  defendant  Carver.  Prom 
a  judgment  for  defendants,  complainant  ap- 
peals. Reversed. 

Clark  &  Pearl,  for  appellant.  Horace  M, 
Oreu  (George  A.  Oady,  of  counsel),  for  apgA- 
tee  John  F.  Carver. 

LONO,  a  J.  This  bill  was  filed  to  estab- 
lish and  enforce  a  lien  under  the  provisions  of 


Act  No.  179,  Pub.  Acts  lS9t  and  the  amend- 
ments therett^  against  certain  property  at 
what  Is  known  as  "SaOcws'  Bncampm«it,"  an 
Island  In  the  St.  Mary's  river.  Defendant 
Carv«  was  the  owner  bif  this  property,  and 
on  December  7,  1802,  he  executed  a  tease 
thereof  to  defendant  Cody.  The  lease  was 
recorded  In  the  office  of  the  r^rlster  ot  deeds, 
as  being  situate  In  the  county  of  Chippewa, 
and  tmown  as  the  **mtll  property"  at  Sailors' 
Encampment,  more  particularly  described  as 
follows,  to  wit:  "Including  herein  the  real 
estate,  with  the  mill  and  other  bulliUngs  there- 
on, latdy  owned  by  John  X.  Russell,  together 
with  all  the  loose  personal  prtqierty,  mill  flz:- 
tnres,  etc.,  bel<Higlng  to  said  mlU."  The  tenn 
for  which  the  lease  was  made  was  from  De- 
cember 7,  18^  until  December  7,  1897,  **an- 
iess  such  term  la  before  then  terminated,  by 
fwifeiture  or  otherwise."  The  rent  reserved 
was  the  sum  of  $2,000  par  year,  and  also  all 
taxes  and  assessments  that  might  be  levied 
upon  such  propoiy,  which  defendant  Oody 
agreed  to  pay  In  semiannual  instaHmenta. 
The  lease  contained  the  provltioa  that  no  as- 
signments should  be  made  without  the  writ- 
ten assent  of  the'  lessor,  and  a  condition  that, 
if  the  rent  was  not  jiaJd  as  stlnolated.  the 
lesBor  might  declare  It  at  an  end,  and  mignt 
re-enter  possession,  and  that  the  second  party 
should  surrender  the  premises  upon  such  for- 
feiture 1^  reastm  of  nmipayment.  The  lease 
further  provided  that  "all  Improvements  and 
additions  made  to  said  mlU  property  by  said 
party  of  the  second  part  during  the  term  of 
this  lease  shall  be  furnished  by  the  par^  of 
the  second  part,  and  paid  for  at  hla  coat;  and 
it  Is  expressly  agreed  between  the  parties  tu 
this  lease  that  all  such  addltiona  to  the  mill 
Iffoperty,  whether  It  be  in  buildings,  or  ma- 
chinery, or  tools,  or  anything  necessary  to 
operate  the  mOl.  shall,  at  the  termination  of 
this  lease,  whether  by  forftftnre  or  otherwise, 
raualn  in  the  mill,  and  on  said  iiremlses,  aa 
the  property  of  the  party  of  the  first  part" 
Defendant  Cody  went  into  possession  of  the 
property  after  the  execution  of  Oils  lease,  and 
took  as  a  partner  In  the  milling  business  de- 
fendant Proctor.  The  complainant  In  this 
case  is  a  manufacturing  c<HiK>ratIon  at  Mari- 
nette, Wisconsin.  On  April  22, 180S.  the  com- 
plainant sold  a  band  mill  outfit  and  other  nffil 
madilnery  to  Oody  &  Proctor  for  the  sum  of 
$5,782.  to  be  put  in  the  mill  on  the  land  in 
question  at  Sailors'  Bncamimient  The  mill 
was  shipped  to  Cody  &  Proctw,  and  the  eomr 
plalnant  drew  a  draft,  on  April  22, 1893,  upon 
Oody  ft  Proctor,  for  the  amount  of  the  pur- 
chase price.  TiAa  draft  was  accepted,  by 
writing  across  the  teoe  of  It  the  W(»ds,  **Ac- 
cepted  BCay  6.  1803."  and  rigned  by  Cody  & 
Proctor.  TbiB  was  after  the  machlnrar  had 
arrived  at  the  milL  The  draft  was  protested 
fw  nonpayment  an  July  24th  thoieafter.  Aft 
er  Oody  &  doctor  had  made  default  In  xiay- 
ment  of  this  draft,  they  made  a  pn^usltlon  to 
Hurst  &  BuDtvan,  attorneys  at  Sault  Ste. 
Bfarie,  that  th^  would  make  a  bill  of  sale 
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of  the  machinery  purchased  from  complainant 
for  $4,000,  and  allow  the  complaliuuit  to  take 
Judgment  ftH>  the  ba)anc&  Tlila  proposttlon 
was  BDhmitted  by  Hurst  ft  SuUlTan  to  the 
complaliiant  In  a  letter  dated  December  1, 
1888.  On  December  8th  the  complainant  ac- 
knowledged receipt,  and  stated:  "If  they 
have  absolutely  nothing,  then  we  would  pre- 
f a-  by  all  means  to  have  the  bill  of  sale  stipu- 
lated for  the  full  amount  of  our  claim,  at 
least  that  of  the  Invoice,  ^rorlded,  howerer, 
the  title  should  be  abscriute  with  us,  and  also 
that  a  reasonable  time  for  the  remoral  of  the 
machlnoy  could  be  secured."  It  waa  fur- 
ther stated  In  the  letter:  "If  thwe  Is  ai^ 
property  bdoiging  to  Cody  ft  Proctor  against 
whicb  a  Judgment  be  applicable,  then  we 
would  take  Judgment;  if  not,  the  bill  of  sale 
should  be  (or  the  full  amount  of  the  luToice." 
December  11th  Hurst  &  SnUlTaa  wrote  the 
com^ainant  as  f<dlows:  "We  hare  this  day, 
in  ccmfonnity  to  tiie  suggestion  made  In  your 
letter  of  the  8th  Inst.,  obtained  bill  of  sale  of 
the  propert;  aotd  by  you  to  CJody  &  Proctor 
fcr  the  full  amount  of  your  claim.  Mr.  Car- 
ver, the  lessor,  has  a  lease,  so  we  understand, 
with  some  stringent  conditions,  and  of  whlch- 
we  were  Boltcitous  that  he  might  make  you 
some  trouble;  not  that  we  think  It  would 
arall'  him  anything.  So  m  think  better  to 
advise  you  to  remore  the  macblnety  at  once. 
If  you  can  possibly  do  so  to  any  adjutage. 
We  hare  this  day  ^ced  the  bill  of  sale  upon 
n>cord."  The  machinery  was  not  removed 
from  the  premises,  wh«i,  on  January  31. 1894, 
defendant  Carver  gave  notice  of  the  forfeiture 
ta  the  lease  by  reason  of  nonpayment  of  the 
rents  reserved  therein;  and  on  February  19th 
defendant  Cody  wrote  a  letter  to  him  that  he 
Kurrendered  ail  claim  under  the  lease,  and 
Mr.  Carver  went  Into  possession.  Prior  to 
that  time,  and  on  June  23, 1803,  the  complain* 
ant  had  caused  to  be  filed  In  the  office  nf  the 
register  of  deeds  <tt  Chippewa  county  a  state- 
ment and  claim  of  lien  upim  the  lands  covered 
by  the  lease  from  Carver  to  Cody  and  of  the 
property  situate  thereon.  The  certificate  and 
statement  of  lien  miten  that  "the  fumlshlog 
uf  said  materials,  machinery,  etc,  was  begun 
of  the  eth  day  of  Uay.  1893,  and  the  last  of 
said  materials,  machinery,  etc.,  was  furnished 
on  the  Bth  day  of  May,  180?t,"  and  that  the 
amount  due  the  complainant  for  which  the 
■ten  was  sought,  was  $5,782. 

On  the  hearing  the  complainant  gave  testl- 
mMiy  that  it  did  not  take  the  draft  of  Cody 

Proctor  as  payment  for  the  macblnery,  but 
simply  as  evidence  that  Cody  ft  Proctor  were 
to  pay  the  amouni  thereof  for  the  machinery 
In  90  days  from  Its  date.  Complainant  wrote 
Hurst  ft  Sulllrau,  December  16,  1^)3,  as  fol- 
lows: 'nCou  appear  to  have  acted  in  this 
matter  In  disregard  to  our  Instruction,  whicb 
contemplated  tb&t  we  should  get  the  absolute 
title  to  the  property  without  com^lcatlon, 
and  a  reasouaUe  tinu.  for  Its  removal.  It 
seems  that  we  are  still  exposed  to  the  liabili- 
ty 4^  litigation  with  Mr.  Carver,  whom  we 


take  to  be  the  owner  of  the  property.  If 
we  get  nothing  by  the  bUl  of  sale,  we  do  not 
desire  to  be  bound  by  it;  but,  In  view  of  the 
unfortunate  complications  which  have  arisen 
in  this  mattear,  we  will  be  willing  to  relln- 
qviBh  our  Interest  In  the  propoty  to  Mr.  Car- 
ver for  not  less  than  fifty  cents  an  the  dollai 
of  our  original  clatan.  If  that  cannot  be 
done,  and  the  UIl  of  sale  Is  not  sufflcloit  to 
pass  the  title  and  right  of  possession  to  us, 
we  wont  yon  to  take  immediate  action,  and 
rtinMate  the  pending  suit,  or  file  a  new  bUl. 
If  you  tUnk  that  Is  safe  to  do,  so  that  our 
rights  may  not  be  extinguished  lapse  of 
tlmew"  Under  this  state  of  facts,  it  was 
claimed  by  the  complainant,  <m  the  faearinj; 
below,  (1)  that  the  letter  from  the  complain- 
ant to  Hurst  ft  Sullivan  did  not  authorize 
tb«n  to  take  a  bill  of  sale  of  the  property, 
exc^  upon  ceitatn  conditions,  which  were 
not  eomiAled  with;  (2)  that  a  time  diaft  did 
I  not  release  their  lien  upon  the  mill  machin- 
ery, as  It  was  not  Intended  as  payment;  (3) 
that  it  was  entitled  to  have  Its  statutory  lien 
enforced  against  the  propn-ty.  and  that  the 
relatloiis  existing  between  Cody  ft  Proctor 
<  and  Carver  are  audi  that  the  comidalnant  haii 
;  a  Hen  on  the  property  for  the  purchase  inlce. 
I  both  agahist  Cody  ft  Proctor's  Interest,  and 
I  that  of  Carver  in  the  mill  and  machinery  and 
land;  (4)  that,  evoi  if  tbe  Uen  could  not 
reach  Carver's  interest  in  tbe  land,  the  ftn^ 
felture  of  the  lease  to  Oarv<»  would  not  give 
him  the  right  to  hold  the  machlna?  sold  to 
Cody  ft  Proctor,  and  that  Carver  could  not 
[  prevent  tbe  complaluant  ftnm  removing  tbe 
>  machinery  to  enforce  the  lien  against  Cody 
ft  Proctor. 

The  court  bdow  fouml  that  the  blU  of  sale 
given  by  Oody  ft  Proctor  passed  the  tide  to 
the  machinery  back  to  the  comtdolnant;  that 
I  the  complainant  had  a  lien  on  the  property 
I  against  the  title  of  Cody  ft  Proctor  (or  the 
purchase  price,  and  that  this  Uen  was  filed 
1^  the  register  of  deeds  within  the  time  pre- 
scribed by  the  statute;  that  tjie  property 
I  was  attached  to  the  mill  of  Carver;  and  that, 
:  when  the  lease  became  fwf^ted  while  the 
!  inoperty  was  so  attached,  the  complainant 
lost  all  right  of  llm  thereon,  as,  by  the  for- 
feiture of  the  lease,  the  title  pamed  to  Car- 
ver.  The  court  further  found  that  Hurst  ft 
Snlllvfiu  had  authority  to  make  the  bill  of 
sale;  that  the  lease  was  terminated  by  the 
a<-tlon  of  Carver  and  the  consent  thoeon  of 
Cody;  and  that  Carver  became  repossessed 
I  of  tbe  premises,  and  the  mill  and  machln«y 
contained  therein,  including  the  machinery  in 
question.    The  court  stated,  further:  '*Were 
It  material  to  this  Issue,  I  should  bfAA  that  the 
surrender  made  by  Cody  could  not  In  any 
way  affect  the  complainant's  lien  upon  this 
pn^ty.   As  a  result  of  these  facts,  tbe  rul- 
ing of  the  court  is  that  the  bill  of  sale  and 
proceedhigs  In  rdatton  thereto  resulted  In  the 
surrender  and  cancellation  of  the  complain- 
ant's lien  upon  Cody  ft  Proctor's  Interest  In 
the  property,  and  tbat  therefore  the  decree 
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sliould  be  in  favor  of  the  defmdantB."  The 
decree  was  render^]  In  favor  of  tlie  defend- 
ants, from  which  the  complainant  appeals. 

The  defendants'  contentions  In  this  court 
are:  (1)  That  the  ctuuplalnant  has  no  lien 
against  any  of  the  property  for  the  reasons 
(a)  -that  the  statute  nnder  which  the  pro- 
ceedings were  brought  does  not  give  a  Hen, 
in  respect  to  engines  and  machlneiy  sold,  un- 
less the  vendor  constructs,  repab«,  or  puts 
up  the  engine,  machinery,  or  appurtoiances 
uptm  the  land  which  ia  sought  to  be  (Aftrged 
with  the  lien,  and  (b)  that  the  complainant 
&iled  to  flie  bis  notice  of  lien  with  the  reg- 
ister of  deeds  In  the  county  at  Chippewa 
within  the  time  required  1^  the  statute.  (2) 
That,  even  though  the  complainant  may  have, 
at  the  outset  brought  Itself  within  the  pro- 
visions <tf  the  lien  law.  yet  it  withdrew  itself 
therefrom  when,  through  Its  attorney  of  rec- 
ord. It  settled  its  dalm  against  Cody  &  Proc- 
tor, discontinued  its  salt  on  the  draft  taken 
at  the  time  of  the  sale  of  the  niacbln«7<  ai^ 
received  a  return  bill  of  sale  of  all  of  Oody 
&  Proctor's  Interest  in  the  machinery;  that 
In  consequence  of  such  action  on  complain- 
ant's part,  there  was  no  longer  a  snlnlsting 
indebtedness  upon  which  a  Uen  suit  could  be 
predicated.  ^  That  In  no  evait,  under  the 
clrcumstencra  of  tiiis  case,  can  a  lieu  attach 
upon  the  premises  of  defendant  Carver,  ot 
upon  the  added  building  and  machinery, 
which  became  bis,  whoi  attached,  conforma- 
bly to  the  terms  of  the  leaae. 

It  will  be  seen  that  the  result  of  the  decree 
bdow  is  that  complainant  has  lost  the  entire 
machinery  sold  to  Cody  ft  Proctor,  and  that, 
by  the  forfeiture  of  the  lease,  Mr.  Carver  has 
acquired  title  thereto  This  renult  Is  so  in- 
equitable that  the  decree  xliould  not  stand 
unless  the  complainant  has  in  some  way  ea- 
tivped  Itself  from  claiming  any  rights  there- 
in, or  Mr.  Carver,  nniler  the  technical  rules 
of  law,  has  by  this  fpifelture  acquired  title 
which  cannot  now  be  disturbed.  It  appears, 
conclusively,  from  the  testimony,  that  the  ac- 
ceptance fair  the  machinery  was  not  taken  aa 
payment,  but  dmply  as  evidmce  of  the 
amount  to  be  paid  foi  it;  and,  from  the  con- 
duct of  the  complainant  and  of  Cody  &  Proc- 
tor in  Fplatlou  thereto,  it  Is  evident  that  nei- 
ther party  rt-garded  the  acceptance  in  any 
other  light.  It  ia  elementary  that  neither  a 
note  nor  an  aci'epted  draft  would  be  payment 
unless  It  was  Intended  by  the  parties  to  be 
so.  Uotchtn  T.  Secor.  8  Mich.  491;  Brown 
V.  Dnnckel.  46  Mich.  32,  8  N.  W.  537.  The 
mill  and  uiachinery  were  purchased  to  put 
upon  the  property  in  question,  and  there  to 
be  used  and  operated  by  Cody  &  Proctor,  the 
lessees.  It  was  so  placed  and  used.  The 
complainant,  in  order  to  save  its  rights,  and 
within  the  time  prescribed  by  Act  No.  179, 
Pub.  Acts  1891.  as  amended  by  Act  No.  199, 
Pub.  Acte  1RU3,  filed  a  lien  in  the  office  of 
the  register  of  deeds  of  that  county.  This 
Hen  covered  the  property  In  controversy,  and. 
as  against  the  machinery  so  purcluiRod,  must 


be  held  to  be  a  valid  and  sobstotlog  Uen, 
lees  the  complainant,  by  the  act  of  Htm 
Sullivan  in  taking  the  bill  of  sale,  xele 
Its  right  to  insist  npon  the  same.  The 
thority  ^ven  to  Hurst  &  Sullivan  was  to 
the  bill  of  sale  If  the  right  to  remove 
property  was  secured  to  the  complaii 
The  bill  of  sale  takoi,  when  It  app 
that  defendant  Carver  declared  the  lease 
felted,  and,  mider  the  terms  of  the  forfel 
Clause,  claimed  that  the  title  to  the  mUl 
machlnerT  bad  passed  to  him.  Under  t 
drcmnstancea,  the  complainant  was  not  bi 
to  stand  by  the  bill  of  sale.  It  at  onci 
rected  Its  attraneys  to  make  no  claim  n 
it  and  to  enforce  the  Uen.  This  It  had 
right  to  do.  It  could  not  be  bound  by 
bill  of  sale,  and  be  held  to  have  enrrend 
Its  rights  nnder  its  lien  claim.  It  appan 
was  acting  In  the  utmost  good  fiUtb, 
willing  to  get  out  of  the  difficulty  hj  re 
lug  the  machintry  Lack.  It  was  not  pei 
ted  to  do  this,  but  was  met  with  the  c 
of  Carver  that,  under  the  forfeiture  ol 
lease,  the  tine  to  the  mill  and  machinery 
passed  to  him.  We  think  this  claim  ca 
be  snstained.  Hie  lease  was  In  force  ai 
time  the  mill  machinery  was  erected, 
when  the  claim  of  Uen  was  filed  in  the  < 
Of  the  register  of  deedd.  llilB  was  notli 
Hr.  Carver  of  the  claim  which  complal 
made.  He  must  be  held  as  having  zwtli 
this  at  the  time  of  the  forfdtore  of  the  1 
While,  as  between  Cody  ft  Proctor  and 
ver,  tbe  forfdtnre  may  have  conveyed 
title  of  the  mill  and  machinery  to  O 
y&  tills  would  not  deprive  complainant  < 
rights  under  its  Uol 

The  statute  provides  for  such  Uens, 
their  enforcement  sale  of  the  prtxp 
Act  No.  199,  Pub.  Acts  1883,  provides 
"Every  person  who  dull  In  punuance  tri 
contract,  express  or  implied,  written  ot 
written,  exlatli^  between  himself  aa 
tractor  and  the  owna*,  part  owner  or  li 
of  any  Interest  In  real  estate,  build,  altei 
prove,  repair,  erect,  ornament  or  put  In,  or 
shall  furnish  any  labor  or  materials  in  o 
bnUding,  altering.  Improving,  repairing,  t 
Ing,  ornamenting  or  putting  in  any  hi 
buildlng,machinery,wharf orstructure,  * 
shall  hove  a  lien  therefor  upon  such  h 
bnlldlng,  machinery  or  wharf  or  other  ■ 
ture  or  appurtenances,  and  also  upon  tb 
tire  Interest  oi  such  owner,  part  ownc 
lessee  In  and  to  the  lot  or  ^lece  of  land." 
By  paragraph  4  of  section  9  of  the  act, 
also  provided  that  "the  liens  for  such  1 
or  materials  furnished,  including  thosf 
additions,  repairs  and  betterments  slial 
tach  to  the  building,  machinery,  erec 
atmcture  or  Improvement  for  which  the: 
furnished  oi  done,  In  preference  to  any 
title,  claim,  lien,  Incumbrance  or  mortgai 
or  upoD  the  land  upon  which  such  building 
oblnery,  erection,  structure  or  other  Imp: 
ment  belorm  or  Is  put."  This  section 
provides  that,  X       macbliiery,  etc., 
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fumlshed  In  the  cautrufitioD  or  erection  of 
an  Indcsteodent  building  or  other  Improve- 
wmt,  commenced  rince  tbe  attaching  of  any 
prior  title,  claim,  etc.,  the  court  may.  In  ItB 
discretion,  order  such  arectiott  or  Improve- 
ment to  be  sold  ■QHuately,  and  the  purchaser 
may  remove  the  same  within  such  reasonable 
time  as  the  court  may  fix.  Mr.  Carver,  as 
lessor  of  the  j^emlsee,  bad  the  right,  under 
the  forfdture  of  bis  lease,  to  re^nto:  the 
premises;  but  this  did  not  give  him  any  in- 
terest or  title  to  tbe  machinery  fnrnished  by 
tlie  comxdainant  superior  to  tbe  complainant's 
lien.  That  lien  h^  good  as  against  the 
property  fnnilsbed  by  It  to  Cody  &  Proctor, 
notwithstanding  the  forfeiture  of  tbe  lease; 
and  tbe  complainant,  under  its  bill  to  enforce 
tbe  llm.  had  a  right  to  a  decree  against  all 
the  defendants,  and,  nnder  the  statute,  a 
riieht  to  have  this  property  sold  separately 
from  the  land  whldi  Carver  owns.  The  de- 
cree of  the  court  below  will  be  reversed,  and 
a  df«ree  entered  here  in  accordance  wltb 
these  views,  and  the  proceedings  transferred 
to  the  court  below  to  carry  out  Its  provisions. 
Complainant  will  recover  costs  of  both  courts. 
Tbe  other  Justices  coocuiTed. 


HUGHES  et  al.  v.  JONES  et  «1. 
(Supreme  Court  cf  Michigan.    Feb.  2f(.  1S96.) 
Appbal— Co:<ri.icTiso  Evidbsck— Rkvibw. 

A  finding  on  conflicting  evidence  will  not 
be  disturbed  on  appeal. 

Appeal  from  circuit  court.  Cass  county, 
in  ehancery;  Orville  W.  Coolldge.  Judge. 

Bill  by  George  A.  Hugbes,  executor,  and 
others,  against  Minor  T.  Jones  and  others, 
to  avoid  a  conveyance  and  a  contract  to  dis- 
miss an  appeal.  From  a  decree  for  plain- 
tiffs, defendant  Minor  T.  Jones  appeals.  Af- 
firmed. 

Spafford  TryoD  (Harsen  D.  Smith  and 
<;«)rge  M.  Stevens,  of  counsel),  for  appel- 
lant. Charles  E.  Sweet,  for  defendant  appel- 
lee Mary  A.  Jones.  J.  R.  Carr,  for  com- 
plainants and  appellees. 

<5RANT,  J.  One  Minor  T.  Jones  died  tes- 
Ijite  December  24, 1892,  without  issue.  Oom- 
pbiiimnt  Fred  Jones  bad  lired  with  the  de- 
ccn»ed  from  his  Infancy,  aud  had  married 
the  daughter  of  defendant  Marj'  A.  Jones  by 
her  former  marriage.  He  bad  practically 
adopted  Fred  as  his  son.  His  property  in- 
ventoried nearly  $13,000.  He  made  bequests 
to  certain  relatives,  devised  a  mortgage  of 
about  $3,300  to  his  wife,  defendant  Mary  A. 
Jones  and  made  Fred  tbe  residuary  legatee. 
The  principal  portion  of  tbe  estate  thus  com- 
ing to  Fred  was  a  farm  worth  between  $4,000 
and  $5,000.  The  will  was  admitted  to  pro- 
bate in  the  probate  court.  Defendant  Minor 
T.  Jones  was  a  nephew  of  the  deceased,  con- 
tested the  will,  and  appealed  from  tbe  deci- 
sion of  the  probate  court  to  the  clrc-ult  court, 
T.66N.w.no.4 — 22 


where  the  case  was  pending  when  the  trans- 
actions now  complained  of  took  place.  De- 
fendant Mary  A.  Jones  was  suspected  by 
defendant  Minor  T.  Jones  to  have  adminis- 
tered poison  to  her  husband,  and  to  hare 
burned  two  of  his  bams.  Complainants  and 
the  defendant  Minor  T.  Jones  lived  In  Cass 
county;  defendant  M.  T.  Jones,  Foster,  aud 
Anderson,  in  Chicago.  Anderson  liad  for- 
merly been  in  tbe  employ  of  the  deceased. 
Defendant  Mary  A.  Jones  went  to  Chicago 
the  latter  part  of  January,  1894.  where  she 
was  met  at  tbe  depot  by  defendant  Ander- 
son, and  taken  to  an  hotel  where  he  bad  en- 
gaged a  room  for  her.  She  wrote  a  letter  to 
the  complainant  Fred  Jones,  requesting  him 
and  his  wife  to  come  to  Chicago  at  once, 
saying  that  she  was  in  trouble.  This  letter 
was  taken  by  Anderson  to  complainant  Fred 
Jones,  and  delivered,  between  9  and  lu 
o'clock  In  the  evening.  They  went  by  the 
first  train  to  Chicago,  Anderson  returning 
with  them.  He  took  them  to  a  cheap  hotel, 
where  they  found  Mrs.  Jones.  Soon  after 
their  arrival  the  defendant  Foster  was  Intro- 
duced as  the  attorney  of  Mrs.  Jones.  Ander- 
son pretended  to  be  her  friend,  aud  was  her 
advisor,  in  whom,  for  some  reason,  she 
placed  great  confidence.  The  next  day  after 
their  arrival  In  Chicago  the  defendant  Mrs. 
Jones  executed  an  assignment  of  the  above- 
mentioned  mortgage  to  defendant  Minor  T. 
Jones,  and  complainants  Fred  and  his  wife 
made  an  absolute  deed  to  bim  of  the  real  es- 
tate devised  to  Fred.  At  tbe  same  time  the 
four  executed  a  contract  reciting  the  will, 
the  bequests,  the  contest  then  pending,  and 
agreeing  that,  in  consideratloD  of  the  assign- 
ment and  deed  by  Fred  and  his  wife,  defend- 
ant Minor  T.  Jones  would  pay  Fred  $1,000,— 
$100  to  be  paid  in  cash,  and  the  other  $900 
as  soon  as  the  estate  of  the  deceased  was 
finally  settled,— and  would  discontinue  his 
appeal.  All  this  was  done  in  tbe  room  of 
Mrs.  Jones  in  tbe  hotel,  in  the  presence  of 
Minor  T.  Jones  and  bis  attorney,  who  drew 
tbe  papers,  and  defendants  Anderson  and 
Foster.  Complainants,  upon  their  return 
home  the  following  day,  went  to  an  attorney, 
aud  stated  to  him  tbe  above  transactions. 
They  thereupon  at  once  filed  this  bill  to  set 
these  conveyances  and  contract  aside  upon 
tbe  ground  that  they  were  obtained  by 
■  fraud,  and  threats  of  criminal  prosecution 
'  against  Mrs.  Jones.  Proofs  were  taken  In 
oi>en  court,  and  a  decree  entered  setting 
i  tbem  aside  and  restoring  the  appeal  from 
:  tbe  probate  of  the  will,  and  placing  the  par- 
!  ties  In  statu  quo.  The  learned  circuit  Judge 
',  filed  a  written  opinion,  reviewing  the  testl- 
'  mony  and  siving  the  reasons  for  his  conclu- 
'  sion.  The  question  Is  one  entirely  of  fact. 
I  The  material  testimony  Is  in  direct  confllet. 

Tills  is  one  of  those  cases  where  much  de- 
'  pends  upon  the  credit  to  be  given  to  the  wit- 
n<'sses,  and  their  appearance  and  character 
In  open  court  are  important  factors  in  reach- 
ing a  conclusion.    Anderson  was  one  of  the 
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cblef  witnesses  for  tlie  defense,  and  tbe 
conrt  finds  that  he  Is  utterly  unwortby  of 
belief,  and  In  this  conclusion  we  fully  con- 
cur. It  would  pn^t  Doither  tbe  profession 
nor  tbe  parties  to  enter  Into  a  detailed  state- 
ment of  tbe  eTldence.  Any  one  desiring  It 
can  obtain  a  coi^  of  the  able  opinion  of  tbe 
circuit  Judge.  After  seeing  the  wltneflses 
and  beartng  tbelr  testimony,  be  finds  the 
facts  to  be  with  the  complainants,  and  in  his 
findings  and  concludon  we  concur.  Tbe  de- 
cree Is  affirmed,  with  costs.  Tbe  other  jus- 
tices concurred. 


SHKLDEf.  T.  BAHLOW  et  al. 
{Supn>nie  Court  oi  Mlrbigon.    Feb.  26,  1S96.) 

BXECUTIOS— LtSllTATIOSS— DuriCISKCY  JCDflMBST 

—Interest — UirrERBNT  Ratks  ix  Hoktoaos. 

1.  Under  2  How.  Ann.  St.  |  8721.  providing 
that  the  time  of  the  abftence  of  the  debtor  from  the 
stale  shall  not  bo  incladed  in  computiup  limita- 
tions, and  section  8730,  making  llmitatioB  on  a 
jndgmeQt  or  decree  10  years,  exeention  may  issue 
OD  a  defidencj-  judfnnent  in  a  mortgage  fore- 
closure action  at  any  time  within  10  years,  exclud- 
ing any  time  the  judgment  defendant  may  have 
been  absent  from  tho  state. 

2.  Where  a  mortgHjiP  note  provided  7  per 
cent  interest  for  the  first  two  years  ami  10  per 
<*ent.  thereafter,  and  tho  mortKugee,  on  defuiill  In 
interest  within  the  first  two  years,  elected,  under 
tbe  mortrnige,  io  declare  the  whole  amount  due. 
and  sue  therefor,  the  dectee  abonld  allow  inter- 
est at  7  per  cclU 

Appeal  from  circuit  court,  Clinton  ci>unty, 
in  chancery;  Sherman  B.  DuboU.  Judge. 

Action  by  Allan  Sheldeo  against  Kdwin 
Barlow  and  William  E.  Warner  to  foreclose 
a  mortgage.  There  waa  a  Judgment  for 
plalntier,  and  from  an  order  awardlug  execu- 
tion on  a  deHeiency  Judgment  defendant 
Barlow  aptieals.  Modified. 

Walter  Barlow,  for  appellant.  ISpnuldlng 
&  OniDSon,  tor  appellee. 

MONTGOMERY.  J.  Defendant  Barlow 
appeals  from  an  order  of  the  circuit  court 
for  Clinton  county,  In  chancer}*,  awarding  an 
execution  for  a  d^clency  reported  after  sale 
in  a  foreclosure  case.  The  decree  for  fore- 
closure waa  entered  November  19,  1877,  an- 
thorisiug  a  sale  on  or  after  May  1,  1878. 
Sale  was  made  on  June  IS,  1878,  and  on  the 
same  day  a  doflclency  wnti  reported  by  tbe 
commtasEoner.  The  prewnt  proceeding  was 
lustitnted  on  the  14th  of  Augufit,  1R»&, 

Defendant  contends  that  complainant  lind  i 
lost  his  right  to  proceed  by  laches.  It  ai>-  | 
pears,  from  the  record,  that  from  October 
24,  1885,  until  July  30,  1H05,  defendnnt  Bar- 
low was  a  resident  of  the  titate  of  Kansas, 
and  was  absent  from  this  state.  In  Wallace 
V.  Field,  m  Mlrb.  S.  22  N.  W.  01.  it  was  held 
that  tbe  complainant  has  10  years  from  the 
date  of  decree  to  make  his  claim  by  execu- 
tion. While  tbe  reason  for  thin  holding  was 
not  giTen,  It  is  evident  that  the  limitation 
waa  adopted  in  analogy  tf>  that  fixed  by  the 
statute  of  limitations.    2  How.  Ann.  St.  I 


S736.  Aud  we  see  no  rrason  why  tbe  sav- 
ing clause  of  section  8721,  that  "the  time  of 
the  absence  of  the  debtor  from  the  state 
shall  not  be  tafcm  as  any  part  ct  the  time 
limited  for  tbe  commcncpment  of  the  action," 
should  not  ^iply.  It  Is  suggested  that  a 
substituted  service  might  have  been  ordered, 
on  the  authority  of  Ransom  v.  Sutherland, 
46  Mich.  480,  9  N.  W.  580.  But,  as  the  iiro- 
ceeding  to  compel  payment  of  a  deficiency 
is  esaeutlally  a  new  proceeding  (Jolmson  v. 
Hliepard,  35  Mich.  JS8,),  such  substituted  serv- 
ice could  not  be  given  extraterritorial  effect: 
ami  WG  thlnk.it  should  not  be  held  that  tbe 
neglect  to  resort  to  sticb  imcertaln  and  in- 
complete remedy  constitutes  such  laches  na 
bar  a  proceeding  takeu  on  a  personal  service. 

A  question  la  raised  as  to  whether  this  dt>- 
cree  for  deficiency  should  bear  Interest  at 
7  per  cent  or  10  per  cent    The  note  read 
as  foUows:  "«4,fW0.  Detroit,  November  18th, 
1875.   Two  years  after  date,  we  Jointly  and 
sevemlly  promlae  to  pay  to  Allan  Sbelden. 
or  iH'arcr,  tbe  sum  of  for^-flve  hundred  dol- 
lars, at  bis  office  in  Detroit,  with  aemlan- 
noal  Interest  at  the  rate  of  seven  per  cent 
per  annum  for  the  first  two  years  from  date 
hereof,  aud  after  two  years  from  date  here- 
of Interest  at  the  rate  of  ten  iier  cent,  per 
annum,  payable  semiannually.    T.  M.  Cody. 
Ednin  Barlow,''    Before  tbe  two  years  had 
I  expired,  complainant  had  elected  to  treat  tbe 
I  entire  amount  uf  the  note  as  due,  under  a 
I  clause  in  tbe  mortgage  giving  talm  the  right 
:  to  do  so  in  case  of  default  in  payment  of  in- 
;  terest.    Tbe  note  was  a  7  per  cent,  note 
■  when  the  decree  was  entered,  and  never  Iw- 
came  a  10  per  cent.  note.    We  think  tbe  de- 
I  cree  should  bear  interest  at  tbe  rate  of  7  per 
I  cent.    It  does  not  api)ear  that  this  point  waa 
'  specifically  made  in  tbe  court  below.  The 
order  will  be  modified  by  fixing  tbe  rate  at 
which  Interest  la  to  be  (computed  at  7  per 
cent,  and,  as  modified,  will  be  affirmed,  with- 
out costs  to  either  party  in  this  court  The 
other  Justices  concurred. 


EAMES  V.  Mir.LKR  et  ai. 
(Supreme  Couit  of  Mkhigau.    Feb.  26,  189ti.> 

Partnrhsrip — AccocNTtNG— Droreb — Kbtibw  ok 

Appkau 

A  decrot  \p  a  partnnship  accounting  will 
not  be  disturbed  on  appeal  where  it  appears  that 

the  settlement  was  just,  and  was  made  on  a  con- 
Kiileration  of  all  the  partnership  affairs. 

.\ppoal  from  circuit  court,  Kalamazoo  coun- 
ty, in  chancer}-;  George  M.  Buck,  Judge. 

Bill  by  Charles  B.  Eames  against  George 
Miller  and  others  for  partnership  account- 
ing. From  a  decree  declaring  complainant 
to  l>e  Indebted  to  some  of  the  defendants, 
complainant  appeals.  AfflruHKl. 

Edwards  &  Stewart,  for  appellant  Bou- 

dcraan  &  Adntus.  for  appellet^s. 

I.O.VG,  C.  J.  This  bill  is  filed  for  the  ditno- 
liitlon  of  a  iMrtnerafalp  called  the  Barnes 
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Pulley  Gompauy,  and  for  an  accounting  be- 
tween the  partnen.  In  October,  1889,  the 
complainant,  who  re^dea  at  St  Louis,  Ma, 
and  hlB  brother,  defendant  Gardner  T. 
Eainea,  residing  at  Kalamazoo,  this  state, 
were  InterMted  In  certain  letters  patent  for 
the  making  of  wood  split  pulleys.  They  bad 
theretofwe  been  engai^  In  making  pulleys 
under  aald  patenta  at  Bacine,  Wis.,  and  had 
a  half  Interest  In  that  bnstuess,  which  was 
carried  on  by  Stecka,  Webber  &  Hnetton. 
That  bnalneBS,  apparently,  had  failed,  and  all 
there  waa  left  of  It  was  certain  machinery, 
engines,  boiler,  and  other  fixtures.  Com- 
plainant and  his  bnrther  also  had  certain  oth- 
er property  at  Kalamaaoo,  but  which  was 
kii^r^  Incmubered.  Defendant  Foster  re- 
sided at  St.  Louis,  Mo.  Through  him,  de- 
fendants Miller  and  Haines,  who  resided  at 
Kalamaaoo,  became  acquainted  with  the  com- 
Idalnant  and  his  brother,  Oudner  T.  Barnes, 
and  an  arrangement  was  made  by  which  it 
was  agreed  to  form  partnership  called  the 
Blames  Pulley  Company.  Articles  of  copart- 
nership were  drawn  and  signed  by  the  par 
ties,  complainant  and  his  brother.  Miller, 
Haines,  and  Poster,  eact^  owning  two-ninths 
Intwest,  except  the  complaloant,  who  owned 
one-ninth.  By  the  copartnership  agreement. 
ccHuplalnant  and  bis  brother  were  to  assigh 
to  the  copartnership  all  their  title  and  In- 
terest in  the  patents  upon  the  pulleys,  and  to 
transfer  to  Miller,  Haines,  and  Foster  their 
Interest  In  the  property  at  Bacinc,  Wis.,  and 
at  Kalamazoo,  and  Miller,  Haines,  and  Foster 
were  to  furnish  the  moneys  to  purchase  trom 
Stedcer,  Webber  &  Hnetton  their  Interest  In 
the  Racine  property  at  the  sum  of  $2,200, 
and  to  pay  the  debts  of  Elamee  Bros.,  con- 
tracted In  the  Kalamazoo  fttctory,  and  for  the 
pn^rty  and  machinery  placed  therein  the 
Sam  of  $4,300.  Foster  was  to  be  president 
of  the  company,  Miller  rice  president  and 
fCeneral  manager,  Haines  secretary  and  treas- 
urer, and  Gardner  T.  Rumes  superintendeut 
of  the  works.  It  was  further  agreed,  In  the 
articles,  that  Gardner  T.  Gamea,  as  superin- 
tendent, was  to  glTe  his  entire  time  to  the 
bnstness,  under  the  direction  of  the  general 
manager,  and  for  his  services  was  to  re^ve 
per  year,  payable  weekly;  but  It  was 
further  prorlded  that,  if  his  sorrlres  wo-e 
not  satisfactory  to  the  majority  of  the  copart- 
uershlp.  he  was,  at  tfaeir  request,  to  resign 
Ua  position.  Eames  Bros,  were  to  pay  noth- 
Insr  Into  the  budness,  ext^pt  as  before  stated. 
These  articles  of  copartnership  were  dated 
OcTtober  11,  18S8,  and  the  copartnership  com- 
menced and  dated  from  Norember  11,  1881). 
The  machlneiT  was  bnnvht  from  Racine, 
and  Gardner  T.  Eames.  as  superintendent, 
<H>mmenced  work  in  placing  the  m&<-h1nery 
in  poaltkm.  getting  ready  for  bnslnesa,  etc. 
acillw  and  Halnea  becoming  dissatisfied  with 
his  management  after  the  lapse  of  a  few 
months,— Foster  joining  with  them,— request- 
ed Gardner  T.  Eames  to  resign  . his  position, 
which  be  did;  and  Miller  then  took  charge, 


and  carried  on  the  business  a  few  months 
longer,  when  It  was  closed  down.  In  the 
meantime  Miller  and  Haines  had  adraneed 
moneys,  over  and  above  the  amount  stipulat- 
ed to  be  paid  above,  to  carry  on  the  business. 
The  debts  of  the  concern  had,  In  the  mean- 
time, run  up  to  about  $5,000,  and  to  secure 
these  Miller  and  Haines  had  given  security' 
upon  the  company  property  to  the  defendant 
the  First  National  Bank  of  Kalamazoo. 

Upon  the  filing  of  this  bill,  defendants  an- 
swered; and  Miller  and  Halnea  cUUm,  by 
their  answer,— and  they  gave  testimony  on 
the  hearing  tending  to  substantiate  the  claim, 
— ^that  they  were  Induced  to  enter  Into  the  co- 
partnership by  Eames  Broa  opon  the  repre- 
sentation that  Gardner  T.  Eames  was  a  good 
mechanic,  and  would  make  a  flnrt-class  su- 
perintendent of  the  shop;  that  the  pulleys 
had  proved  satisfactory,  and  large  numbers 
had  been  sold  at  Bacine,  which  had  given 
good  satisfaction;  that  th^  had  also  sold 
a  great  many  pulleys  in  the  East,  and  that 
33  i>er  cent  profit  could  be  made;  also,  that 
the  shop  wonld  hare  a  capacity  of  75  pulleys 
per  day  after  it  got  to  running,  and  that  Gard- 
ner T.  Eames  would  have  the  shop  running 
in  six  or  seven  days  aftpr  the  machinery  was 
received  from  Racine.  They  gave  testimony, 
upon  the  bearing,  showing,  further,  that  but 
few  pullf^B  bad  been  sold  at  Ractne;  that  of 
the  car  load  shipped  east  only  $78  had  been 
paid  thereon,  and  the  balance  refused;  that 
th^  had  not  given  satisfaction;  and  that 
they  were  too  expensive  to  make  to  meet  the 
demands  of  the  trade  with  any  profit.  They 
further  showed  that,  within  10  weeks  after 
the  company  organized,  it  became,  under 
Gardner  T.  Eames*  management  largely  in- 
debted, and  that  no  product  in  coD8e<iuence 
was  turned  out.  After  the  filing  of  the  bill, 
a  receiver  was  appointed,  who  took  posses- 
sion of  the  pn^rty.  and,  under  the  direction 
of  the  court,  sold  the  same  at  public  auction. 
Tbe  moneys  arising  from  the  sale  were  paid, 
by  order  of  the  court,  over  to  the  First  Na- 
tional Bank  of  Kalamazoo,  to  pay  the  indebt- 
edness of  the  company.  No  appeal  was  taken 
from  that  order.  Upon  the  final  lienring, 
after  the  proofs  were  taken,  the  court  made 
a  decree  dlMolrlng  the  copartnership,  In  ac- 
cordance with  the  prayer  of  tbe  bill,  and  the 
court  fotmd  that  there  was  due  from  the  com- 
plainant to  Miller  and  Haines  the  sum  of 
$356^51,  and  that  therp  was  due  from  defend^ 
ant  Gardner  T.  Eames  to  Miller  and  Haines 
the  sum  of  $713.02.  The  rosts  of  the  proceed- 
ings were  awarded  to  Milln-  and  Haines 
against  the  complainant.  Defendant  Foster's 
interest  in  the  matter  liad  been  settled  ami- 
cably between  himsdf  and  Millar  and  Foster 
before  the  entry  of  the  decree.  Complainant 
appeals  from  the  decree. 

We  have  examined  the  testimony  with  care, 
and  are  satisfied  that  the  decree  was  correct. 
The  accounting  made  by  the  court  was  full 
and  fair  as  between  the  parties,  and  It  would 
not  profit  anyone  to  set  out  in^detail  further 
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of  the  &ctfl.  It  was  purely  a  question  ot 
fact,  and  we  think  the  decree  abundantly 
supported  by  the  ertdence.  The  decree  will 
be  affirmed,  with  costs,  to  be  taxed  In  faror 
of  defendants  Miller  and  Haiues.  The  other 
Justices  eoucurred. 


JOHN  HUTCHISON  MAXUF'G  00.  t. 
PINCH. 

(Sopreue  Court  of  Micbiicau.    Feb.  24>,  1806.) 

Kbvibw  ox  Afpbal  —  Onbotioxs  to  Evidbxcb. 

Where  eridenoe  U  admissible  for  any  pur- 
pose, a  general  objection  that  it  is  irrelevant,  in- 
cuuipcteDt,  and  immaterial,  without  stating  the 
|ii'<H'ise  ground  of  exception  relied  upon,  ia  not 
itiltiicieut. 

Ou  rehearing.  Judgment  affirmed. 
For  former  repcil,  see  04  N.  W.  729. 

Jobn  M.  Corbfn,  for  appellant  Garry  C. 
Fox  (James  M.  Puners,  of  counsel),  for  ap- 
pellee. I 

MUNTGOMERT,  J.  An  opinion  was  band- 
ed down  at  the  last  term  of  court  reversing 
the  Judgment  below,  and  dti-ectlng  a  new 
trial.  61  N.  W.  7^.  On  application,  we 
granted  a  rehearing,*  for  the  reason  that  the 
fact  that  no  exception  was  taken  to  the  rul- 
ing admitting  the  testimony,  which  we  h^d 
to  he  Incompetent,  escaped  the  attention  of 
the  court  Flaintifrs  counse)  contends,  how- 
ever, that  other  evldnice  was  received,  sub- 
ject to  objections  and  exceptions,  which  rais- 
ed the  same  qnestlon.  This  evidence  was  of 
this  character:  Defendant  offered  prtmf  to 
show  that  the  mill  required  more  power 
than  It  did  before  the  repairs  were  made. 
Upon  a  careful  scrutiny  of  the  record  and  of  , 
the  objections  urged,  we  arc  impressed  with 
tbe  view  tiiat  the  question  discussed  in  the 
former  opinion  was  not  presented  by  the  ob- 
jections referred  to.  It  is  clear  that  the 
question  was  not  considered  by  the  circuit 
Judge,  and  that  the  objections  were  not 
sufficiently  specific  tn  Inform  him  that  the 
defendant  sought  to  make  tbe  contention  | 
that  the  written  contract  between  the  parties  | 
euibmced  the  other  agreement  In  sncb  sense 
that  the  testimony  referred  to  in  the  former 
opinion  or  the  testimony  as  to  the  require- 
ment of  incriused  power  should  not  be  ad- 
mitted for  that  reason.  This  view  la  strength- 
ened by  the  coosideratlon  that  tbe  testimony 
showing  that  tlte  Increased  power  was  made 
necessary  by  tbe  changes  In  tbe  mill  would 
have  some  bearing  on  the  question  of  wheth- 
er the  wcffk  answ^ercd  to  the  warranty  tbat  j 
the  mill  should  give  good  results.  As  this  [ 
teettlmony  was  objected  to  generally  as  irrele- 
vant, incompetent,  and  immaterial,  we  think 
the  defendant  was  not  apprised  of  the  pre- 
rltie  natnre  of  tbe  plalntllTs  objection.  If.  In- 
deed, the  counsel  who  then  tried  the  case 
had  In  mind  the  point  subsequently  pressed; 
nor  do  we  think  the  point  one  on  which  the 
objectlnn  made  to  this  testimony  would  be 


likely  to  suggest  itself  to  the  court  Tbe 
p<rtnt  was  not  suggested  by  any  request  to 
charge,  but  the  defendant's  first  request, 
relating  to  the  claim  of  damages  because 
of  the  mill  requiring  increased  power,  Is 
based  upon  another  distinct  claim,  namely, 
that  defendant  had  accepted  performance  of 
plalntlfTs  contract  so  as  to  preclude  him 
from  raising  tbe  question.  Counsel  for  the 
plaintiff  has  discussed  other  questions,  and 
those  presented  by  his  original  brief  have 
been  considered.  We  think  the  amendment 
of  the  notice  under  tbe  general  Issue  was 
warranted,  and  that  the  proofs  as  to  the 
increased  amount  of  power  being  made  net*- 
essaiy  by  tbe  repairs  ytere  not  objectionable 
upon  any  ground  ui^ed  heton  the  circuit 
Judge,  and  tbat  the  case  was  fairly  sub- 
mitted upon  the  issue  as  the  plalntitT  sought 
to  pat  It  before  the  Jury.  The  Judgment  will 
be  affinned. 

HOOKER,  3.,  did  not  sit  The  other  Jus- 
tices concurred. 


STARLING  V.  SUPREME  COUNCIL  ROY- 
AL TEMPLARS  OF  TEMPERANCE. 
(Sm)reme  Conrt  of  BUddean.   Feb.  26,  ISM.) 

Insuhancb— HoTCTAL  BsxBprT  SociCTT— Chahob 
or  CcBTiricATB  —  CoxsBNT  —  Transpbb  of 

MbMBBRSHIP—Di  9  ABILITY— E  VI DBNCB. 

1.  A  mutual  beneSt  society  wMch  iaaues  to  a 
member  a  certifici.te  of  insurance,  conditioned, 
among  other  things,  on  "paralysis  so  extensive  aa 
to  produce  absolute  disability."  cannot  modify 
the  certificate,  by  excluding  this  cause  of  disabili- 
ty, without  the  express  consent  of  the  member. 

2.  A  ember  of  an  order  which  is  social  as 
well  as  benefidary,  whose  lodge  is  disbanded  for 
lack  of  members,  and  whose  transfer  card  ia 
refaaed  by  the  other  local  lodge,  is  not  bound  to 
transfer  his  membership  to  a  foreign  lodge,  but 
may  send  bis  aasesnnentB  to  the  supreme  council. 

3.  Whether  a  person  is  totally  disabled  from 
following  any  avocation,  within  a  benefit  insur- 
ance certificate,  is  for  the  jury. 

Error  to  circuit  court,  Wayne  county: 
George  S.  Hoamer,  Judge. 

Action  by  John  G.  Starling,  administrator 
of  Adolphus  F.  Starling,  deceased,  against 
tbe  Supreme  Council  Royal  Templars  of 
Teiflperance  to  recover  under  a  certificate 
of  Insurance.  From  a  Judgment  tn  faror  of 
plaintiff,  defendant  brings  error.  Affirmed. 

J.  H.  Tatem.  for  appellant  Powell  & 
Johnson,  for  appellee. 

MOORE,  J.  The  defendant  is  a  fraternal 
and  mutual  lM>neflt  association,  composed  of 
social  and  beneficiary  members,  with  a  mem- 
bership of  13.000.  Its  beneficiary  fund  ts 
derived  from  monthly  assessments  paid  by 
its  members.  The  certificate  of  Insurance 
isaued  to  the  plaintiff  provides,  among  other 
things,  that  the  beneficiary,  at  the  death  of 
tbe  asaured,  shall  be  entltletl  to  the  sum  of 
$1  from  each  and  every  active  member  In 
good  standing,  not  to  exceed  2,000  members, 
or  if  tbe  Insured  shall  become  totally  dls- 
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Abled  for  life,  so  as  to  prevent  Ills  following 
hla  own  or  any  other  avocation,  he  sball. 
upon  satisfactory  proof  of  such  total  dta- 
ablllt7.  be  entitled  to  one-half  of  the  above- 
mentioned  amount,  the  remaining  one-half 
to  be  paid  at  the  time  of  his  decease,  pro- 
Tided  be  shall  comply  with  all  the  taws, 
roles,  and  reflations  of  the  order.  On  the 
back  of  the  certificate  was  Indorsed  the  fol- 
lowing: **Totai  disability  shall  consist  of 
the  following  condltlgns:  First.  An  Injury 
which  shall  produce  complete,  total,  and  per- 
manent disability  from  following  any  avo- 
cation. Second.  Paralysis  so  extensive  as 
to  produce  absolute  disability  to  follow  any 
aTocatlon.  and  which  is  concluBively  per- 
manent. Third.  Rheumatic  or  gouty  ar- 
phrltns  followed  by  permanent  anchylosis 
BO  extensive  as  to  produce  total  disability. 
Poorth.  Entire  and  hopeless  loss  of  useful 
rlslon.  Fifth.  Hopeless  and  Irremediable 
Insanity."  In  July,  1800,  the  plaintiff  was 
stricken  with  paralysis,  which,  he  claims, 
totally  disabled  him  for  work,  and  entitled 
him  to  the  sum  of  $1,000,  according  to  the 
terms  of  his  certificate,  and.  Inasmuch  as 
his  claim  was  not  paid,  he  brought  this  snlt 
In  1893. 

It  Is  claimed,  by  way  of  defense,  that  In 
1890,  and  before  this  suit  was  brought,  the 
causes  of  total  dlsnblllty  were  reduced  to 
three:  (1)  Entire  and  Incurable  loss  of  vi- 
sion; (2)  entire  loss  of  both  arms,  or  both 
legs;  (3)  hopeless  and  incurable  Insanity, 
--and  that.  Inasmuch  as  the  plaintiff  bad 
agreed  to  observe  the  rules  and  regulations 
of  the  order,  this  change  of  causes  of  total 
disability  would  prevent  his  recovery  for  the 
total  disability  growing  out  of  the  paralysis. 
It  haa  been  held  that,  where  a  mutual  ben- 
efit society  Issued  to  a  member  a  certificate 
of  Insurance,  the  subsequent  adoption  of  a 
by-law  by  the  society  could  not  modify  or 
change  the  contract  of  Insurance  without 
the  express  consent  of  the  member.  Grand 
Lodge  v.  Sater,  44  Mo.  App.  44.'>;  Insurance 
Co.  T.  Connor,  17  Pa.  St.  13B;  Becker  v. 
Society,  144  Pa.  St.  2:f2,  22  Atl.  69U;  Mor- 
rison V.  Insurance  Co..  5»  Wis.  182,  18  N.  W. 
1.^.  To  the  same  effect  Is  Becker  v.  Insur- 
ance Co.,  48  Mich.  610,  12  N.  W.  874. 

It  is  also  claimed  that  plalntifr  is  not  en- 
titled to  recover  for  the  reason  that,  at  the 
time  of  the  commencement  of  this  suit,  he 
was  not  a  member  of  the  order.  It  seems  to 
be  established  by  the  record  that  plaintiff, 
who  was  a  resident  of  Detroit,  was  a  mem* 
ber  of  Enterprise  Council,  of  Detroit,  until 
it  broke  up  for  want  of  members.  He  then 
obtained  a  transfer  card  from  the  supreme 
council  at  Buffalo,  and  deposited  It  with 
the  Xorth  Star  Council  at  Detroit.  It  was 
refused  by  that  council.  It  Is  claimed  by 
the  defendant  that.  If  the  Detroit  councils 
refused  to  receive  him,  he  was  under  obli- 
gations to  unite  with  a  council  In  Grand 
Raptda  or  Bufltalo.  ^s  this  was  a  social  as 
well  as  a.  beneflclaf}'  order,  such  a  con- 


struction is  unreasonable.  The  plaintiff  sent 
payments  of  all  assessments  of  which  he 
had  notice,  to  the  supreme  coimcll,  at  Buf- 
falo, which  received  them  for  more  than  two 
years  after  he  claims  to  have  become  totally 
disabled.  The  plaintiff  had  done  all  be 
could,  and  all  he  was  bound  to  do,  to  retain 
his  membership,  and  was  not  In  fault. 

Complaint  Is  made  of  the  charge  of  tbe 
trial  Judge.   The  record  shows  that  the  avo- 
cation of  plaintiff  was  cutting  leather  In  a 
shoe  factory,  which  required  a  steady  hand; 
that,  after  1890,  his  condition  was  such  that 
.  he  could  not  longer  follow  It    There  was 
I  some  testimony  that  for  a  short  time  In 
I  1S92,  he  had  acted  as  an  Inspector  of  slde- 
;  walks.    After  the  trial  Judge  had  charged 
1  the  Jury  properly  as  to  the  law,  this  oc- 
I  curred:    "Mr.  Powell:   May  It  please  the 
court,  your  honor  has  not  defined  what  'fol- 
lowing an  avocation'  would  be.    I  dont 
know  whether  you  see  fit  to  do  that  or  not. 
The  Court:  I  have  not  been  requested  to. 
In  that  respect.   I  will  say,  on  that  subject, 
that  following  an  avocation,  perhaps —  Mr. 
I  Intern:  It  is  not  a  question  of  law,  your 
honor.    The  Court:  I  think  that  Is  so,  largely. 
I  But  I  will  say  this,  with  reference  to  that: 
I  The  fact  that  a  man  may  carry  a  bucket  of 
i  coal,  or  may  carry  a  stick  of  wood,  or  perhaps 
I  may  run  a  lawn  mower  over  a  lawn,  will  not. 
j  In  Itself,  necessarily  show  that  he  Is  competent 
to  follow  an  avocation.  EThe  fact  that  a  man 
!  may  worif  for  a  few  moments,  even  though, 
I  perhaps,  he  may  work  for  a  few  months,  will 
I  not,  necessarily,— It  Is  not  conclusive  evi- 
■  dence  that  he  can  follow  some  avocation. 
I  But,  If  yon  find  that  he  can  perform  some 
I  kind  of  employment,— If  you  find,  as  sug- 
gested by  the  counsel  in  this  case,  that  he 
I  could  keep  a  newspaper  stand,  or  a  peanut 
i  stand,  or  could  do  any  work,  or  follow  any 
I  line  of  employment,— why.  then,  gentlemen 
j  of  the  Jury,  under  those  circumstances,  he 
I  would  not  be  entitled  to  recover.    But  you 
I  must  rememl>er  It  Is  not  (or  me  to  say  what 
j  inference  shall  be  drawn  from  the  evidence 
In  this  case.    You  have  heard  the  evidence. 
;  It  is  for  you  to  draw  the  infei^nce  of  fact, 
and  not  for  the  court."  The  court  had  fully 
I  charged  the  Jury  that,  to  entitle  the  plain- 
I  tiff  to  recover,  he  must  be  totally  disabled 
:  from  following  any  avocation,  and  he  again 
repeated  that  charge,  and  left  It  entirely  for 
the  Jury  to  draw  the  Inference  of  fact.  The 
Judgment  of  the  court  below  is  nftirraed. 
with  costs.  The  other  Justices  concurred. 


In  re  CLANCY. 
(Supreme  Court  of  Michigan.    Feb.  2(1,  WW.) 

6UARDIi.!T  ASD  WaHR— CCSTODT  OF  WARn— 

When  Dehisd. 
Where  a  mother  with  a  minor  son  and 
dauKbter,  after  being  denied  tbe  custody  of  her 

daughter  in  one  luuaty,  becaose  she  wrh  unfit 
to  rear  her,  went  to  reside  in  another  i-ounty,  and 
there  procured  tbe  aH>ointnioDt^^  a  residpot  of 
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the  town  of  faer  own  residence  as  ^ardlan  of  both 
children,  the  ^ardian  wae  properly  denied  the 
tnistodr  of  tbe  daujcht^r,  where  it  did  oot  satlafac- 
Lorilj  anicar  that  his  petition  was  made  in  good 
faith,  to  Hecure  exclusive  care  of  iux,  and  it  did 
appear  that  he  left  the  boy  in  poasraBion  of  bis 
mother. 

FetltloD-on  relation  of  William  Clancy,  Jr., 
gnardlan,  against  Arnold  Slnon  and  wife, 
for  writ  of  habeas  corpus  to  obtain  the  cus- 
tody of  his  ward.  Denied. 

Hawes  &  Luby,  Cor  petitioner.  Osboru. 
Mills  tc  Master,  for  respondents. 

PBR  CURIAM.  This  Is  a  proceedluR  by 
the  writ  of  habeas  corpus  to  obtain  posses- 
ftton  of  the  person  of  Marguerite  M.  Clancy, 
a  child  l>etween  flTe  and  six  years  of  age. 
The  fnther  Is  dead.  The  mother  petitioned 
for  the  writ  of  habeas  corpus  before  Judge 
Buck,  of  Kalamazoo  county.  Testimony 
was  taken  before  him,  and  he  determined 
that  the  mother  was  an  unfit  person  to  have 
the  education,  care,  and  custody  of  the  child, 
and  ordered  the  child  to  remain  in  tbe  cus- 
tody of  Mr.  and  Mrs.  Slnon.  The  mother 
then  went  to  Washtenaw  county,  where  she 
<>lalms  to  haTe  meanwhile  obtained  a  resi- 
dence, and  filed  a  petition  In  the  probate 
court  to  hare  William  Clancy.  Jr..  the  re- 
lator here,  appointed  Kuardlan  of  her  two 
children,  and  he  was  so  Rppolnted.  He 
thereupon  InRtitnted  this  proceeding. 

This  court  made  a  reference  to  take  proofs 
as  to  Uie  good  tsifh  of  the  application,  and 
whether  Mr.  Clancy  was  a  suitable  person 
to  hare  the  custody,  education,  and  care  of 
the  children.  In  July  last  the  child  was  vir- 
tually aliandoned  by  Its  mother,  and  left 
with  one  Mrs.  Alosher.  The  father  soon  after- 
wards applied  to  Mr.  Merrill,  the  county 
agent,  to  find  a  suitable  home  for  the  f^rl. 
A  temporary  arrangement  was  made  with 
Mrs.  Mosher,  who  kept  her  four  weeks.  She 
then  notified  Mr.  Merrill  that  she  did  not  de- 
sire to  keep  her  loi^rer.  He  thereupon  made 
arrangements  with  Mr.  and  Mrs.  Slnon  to 
take  the  child.  The  mother  would  be  the 
proper  custodian  of  the  child  If  she  were  a 
proper  person.  The  circuit  court  of  Kala- 
masoo  county  Judicially  determined  that  she 
is  not  and  in  this  conclusion  we  concur. 
We  are  not  satisfied  that  this  petition  Is 
made  In  good  faith  on  the  part  of  Mr.  Clan- 
cy, and  that  he  desires  possession  for  the 
puri>ose  of  taking  exclusive  care,  contnil. 
and  education  of  the  child.  Her  mother  i» 
IlTlng  In  Ann  Arbor,  where  Mr.  Clancy  lives; 
and  although  he  Is  entitled,  under  his  letters 
of  guardianship,  to  the  same  right  of  pos- 
session of  the  boy  as  of  the  girl,  yet  he  has 
not  taken  It,  and  leaves  blm  to  the  exclu- 
sive possession  of  his  mother.  That  this 
child  should  be  placed  under  the  proiH>r  In- 
fluence is  of  the  first  consideration,  and  we 
see  no  I^al  obstacle  to  leering  her  under  the 
«are  of  Mr.  and  Mrs.  Rlnon,  rather  than 
plnee  her  where  she  may  be  subjected  to  tin' 


Influence  of  her  mother,  whom  tbe  court  bav 
found  to  be  an  unfit  person.  The  writ  will 
therefore  be  denied,  and  the  child  remand- 
ed to  the  possession  of  resiKnidents. 


8TEERE  T.  XUEBILCOGK  et  aL 
(Supreme  Court  of  Mlcbigan.    Feb.  26,  1886.> 

NO!INBGOTIABLB  NOTB  —  ABSIOITMBRT  — OSMTBKT 
OIT  SUNUA.T— GulUANTV— RlQBT 

TO  Collatkual. 

1.  An  indorsement  on  a  nonneeotiable  note-, 
upon  the  back  of  It.  by  the  payee,  and  it^  delivery, 
was  a  snffideot  assignment  of  the  instrument  tr> 
pass  title 

2.  The  fact  that  a  note  waa  handed  to  plain- 
tiff in  satisfaction  of  a  guaranty  on  Sunday,  it 
not  appearing  that  tbe  contract  was  made  on  Sun- 
day, would  not  invalidate  the  delivery. 

3.  An  attorney,  being  employed  to  pass  upon 
the  validity  of  certain  bonds,  refused  to  return 
them  until  bis  fcM*  «vas  oaid.  Defendants  made 
their  note,  and  delivered  it  to  tbe  cashier  of  a 
hank,  agreeing  to  pay  tbe  cashier  whatever  he 
migbt  he  compelled  to  pay  in  order  to  obtain  tbe 

tiapers.  Defendants  delivered  to  tbe  attorney  a 
etter  from  the  cashier,  agreeing  to  remit  the 
amount  of  his  bill  if  be  would  deliver  the  pa- 
pers to  defendants,  whldi  be  did.  When  the  at- 
torney called  on  the  caahier  for  payment,  defend- 
ants refused  to  pa}  their  note,  and  the  cashier 
delivered  it  to  the  attorney.  Held,  that  the  note 
wiiH  given  to  the  cashier  as  an  indemnity  to  him 
on  bis  debt  to  tbe  attorney,  and,  being  properly 
assigned  and  delivered  to  me  attorney,  the  latter 
could  maintain  an  Ju:tlon  liiereon. 

Error  to  circuit  court,  Gogebic  county; 
[  Norman  W.  Halre,  Judge. 
I  Action  by  George  S.  titeere  against  Wil- 
I  llaiii  Trchlk-ock  und  John  A.  McLeod.  Judg- 
\  ment  for  defendants,  and  plaintiff  brings  er- 
ror. Reversed. 

Ball  &  B^l,  (Or  appellant.    Gharies  E. 
Miller,  for  appellees. 

I    LON(J.  C.  J.  Prior  to  October  14, 1883,  the 
!  city  of  Ironwood  had  voted  certain  bonds  for 
I  public  Improvements,  and  were  seeing  to 
\  negotiate  them.  Mr.  O.  E.  Karste  had  bar- 
.  gained  with  the  city  for  the  bonds,  and  had 
;  employed  a  firm  of  brokers  In  Chicago  to 
negotiate  them.  The  plnlntlfT  had  been  em- 
•  ployed  by  these  brokers  to  procure  and  pre- 
pare a  statement  of  the  bonds,  and  the  pro- 
ceedings authorising  their  Issue,  and  give 
i  his  opinion,  as  an  attorney,  np(m  the  ques- 
I  tlott  of  their  validity.  These  broknv  fail- 
ed to  place  the  bonds,  and  the  city  of  Iron- 
wood  negotiated  with  brokers  In  New  Tork 
City  to  take  them  on  the  recommendation 
.  and  favorable  opinion  of  the  plaintiff.  The 
I  defendants  were  commissioned  by  the  com- 
i  mon  council  of  the  city— Mr.  Trebllcocfc  be- 
ing the  mayor— to  obtain  the  bonds,  and  de- 
liver them  over  to  the  New  Tork  brewers, 
and  obtain  a  first  payment  of  $25,000  upon 
theni.   For  the  purpose  of  completing  such 
sale,  the  defendants  were  desirous  of  olv 
tainlng  from  the  plaintiff  the  papers  and 
I  rto<'ument8  which  had  been  prepared  on  the 
I  subject  of  the  Ixinds.  nnd  also  bis  opiulon 
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on  tbe  question  of  tbeir  ralldlty.  In  accord- 
ance wiUi  the  arrangement  witb  tbe  New 
York  broken.  When  the  bonds  were  first 
lumed  over  to  Karate,  be  had  arranged  witb 
the  plaintiff  fur  this  examination,  and  had 
agreed  witb  him  upon  a  settlement  of  his 
service*  at  the  sum  of  $1,130.  When  de- 
fendants called  upon  Karate  for  tbe  bonds 
and  plaintllf '8  opinion,  Karate  informed  them 
that  plaintUTs  charge  was  fl.l30,  and  that 
he  could  get  tbe  papers  and  the  opinion  up- 
tm  tbe  payment  of  such  sum;  but  he  under* 
rook,  at  defendant's  request,  to  obtain  the 
bonds  and  tbe  opinion  at  a  lesser  figure. 
The  defendants  then  agreed  that.  If  Karste 
could  procure  tbe  dellTcry  of  the  papers  and 
plaintiff's  opinion,  they  would  pay  whatever 
sum  Karste  had  to  pay  therefor,  as  it  was 
not  known  at  the  time  whether  any  reduc- 
tion could  be  had  or  not.  Karste  demadded 
that  tbe  defendants  give  blm  their  note  for 
$l.loO.  saying  that  he  did  not  think  be  could 
;;et  any  reduction.  The  defendants  gave  the 
note  In  question,  with  the  understanding 
that,  if  Karate  did  not  have  to  pay  the  total 
ttmount,  they  were  to  pay  only  such  amount 
as  he  had  to  pay.  This  note  Is  as  follows: 
"Ironwood.  Mich.,  Oct  14,  I8»3.  $1,130.  On 
demand,  after  date,  for  value  received,  we 
promise  to  pay  to  tbe  order  of  the  Bank  of 
Ironwood  eleven  hundred  thirty  dollars,  at 
tbe  People's  Savings  Bank  of  Inmwood.  with 

Interest  at  per  cent  per  annum  after 

 .  until  paid.    Due  .   Wm.  TreWl- 

cock.  John  A.  McLeod.  Ttata  note  is  to  be 
paid  when  Coffin  and  Stanton  make  ftnt 
payment  on  bonds."  Karate,  upon  obtalniiv 
tbe  note,  gave  to  tbe  defendants  a  letter  to 
present  to  tbe  plalntltT.  as  follows:  "Iron- 
wood,  October  14.  1883.  George  8.  Steere, 
Esq.,  Chicago,  111.— Dear  Sir:  On  the  dellv- 
eiy  to  Mr.  Trebilcock  of  the  papers  now 
in  your  possession  pertaining  to  the  $ir>0,000 
Ironwood  public  loipntvement  bonds,  and  a 
fiivurable  report  on  same  to  CotBn  &  Stanton 
of  New  York,  and  ou  the  payment  of  $25.- 
(MX)  or  less  by  them,  we  will  remit  you  tbe 
amount  of  your  bill  due  for  services  to  the 
city,  to  wit  eleven  hundred  and  thirty  dollars 
(HA30).  Youra.  truly.  O.  E.  Karate.  Cash- 
ier." Defendant  Trebilcock  went  with  this 
leiter  to  Chicago,  for  the  purpose  of  obtain- 
ing from  the  plaintiff  tbe  papera  referred  to. 
Karate  at  once  communicated  with  the  plaln- 
tiir  by  telegrapli.  seeking  to  get  a  reduction 
of  tbe  amount,  hut  rei-elved  an  anawt^r  re- 
fuKlng  to  make  any  reduction.  Tbe  court 
found  tbe  fori^oing  facts,  subMtaotially.  We 
nttw  quote  from  the  court's  further  flnding, 
as  follows:  "Said  letter  of  Karate  was  taken 
by  said  defendant  Trebilcock  to  Chicago, 
and  on  or  about  the  13th  day  of  Ot-tober, 
IhfVi.  was  deliveretl  to  the  plaintifT.  wlio  on 
the  followlug  dny  delivereil  to  salil  Trebil- 
mi-k  the  papers  demanded,  tog(>iher  with  bis 
written  opinion,  as  requested.  Tbe  defend- 
ant Trebilcock  took  the  papera  from  tbe 
plaintiff,  went  East,  and  aucceeiled  In  ne- 
gotiating the  bond!)  for  the  city,  and  ob- 


taining from  Coffin  &  Stanton,  for  the  dty. 
a  payment  of  $25,000.  which  payment  waa 
made  before  tbe  commencement  of  this  BnlL" 
The  further  fiacts  found  by  tbe  court  are,  nib- 
Btantially,  that  tbe  plaintiff  tbereafter  called 
upon  Karate  to  pay  tbe  amoimt  of  Ids  bill,  and 
Karate  requested  the  defendants  to  pv  their 
note,  so  that  he  could  pay  the  same  In  accoxA- 
ance  with  bla  letter  which  Trebilcock  bad  de- 
livered to  the  plaintiff,  and  said  to  them  that 
be  either  should  sue  tbem  for  It  or  send  It 
to  Mr.  Steere.  Defendanto  refused  to  pay 
tbe  note,  wherenpoa  Karate  Indoraed  the 
note  aa  follows :  "Pay  George  S.  Steere,  or 
order,  without  recourse.  Bank  of  Ironwood, 
O.  E.  Knratp,  Cashier."  The  court  foimd 
further  that  Mr.  Kante  handed  this  note  to 
the  plaintiff,  with  the  Indorsement  upon  it 
In  tbe  .city  of  Chicago,  ou  Sunday,  and  tb&t 
the  note  was  never  assigned  to  the  plain- 
tiff by  Mr.  Karate,  otherwise  than  as  "here- 
toforo  stated";  that  plaintiff  received  It  In 
satlafactiou  of  his  guaranty;  and  that  Mr. 
Karste  did  not  pay  any  money  for  the  pnr^ 
pose  of  procurbv  tbe  papers  in  question. 
Tbe  court  then  found  further  that:  "The 
plaintiff  did  not  deliver  the  papera  In  ques- 
tion to  defendant  Trebilcock  In  reliance  upon 
any  guaranty  or  promise  made  by  said 
Karate.  But  I  find  that  Trebilcock  told  the 
plaintiff,  at  their  llrat  Interview,  that  be  and 
McLeod  bad  left  tbe  note  in  suit  with  the 
Bank  of  Ironwood,  to  secure  Mr.  Karate,  and 
that  Mr.  Karate  must  make  an  anai^ement 
witb  the  plaintiff  to  get  the  papera  for  tbem, 
which  Mr.  Karste  bad  agreed  to  do,  and 
that  Trebilcock  and  Mcl^eod  had  secured  Mr. 
Karate  for  the  money,  and  plaintiff  delivered 
said  papera  and  his  opinion  In  reliance  upon 
that  statement;  that  there  never  was  any 
personal  negotiation  between  Steere,  the 
plaintiff,  and  the  defendants,  Trebilcock  and 
McLeod,  Jointly;  that  the  plaintiff  never  did 
any  work  or  perform  any  service  for  tbe  de- 
fendants Jointly;  that  defendant  McLeod 
waa  no  party  to  any  arrangement  or  bargain 
between  the  plaintiff.  Steere,  and  the  defoid- 
ant  Trebilcock;  that  the  defendants  Trebil- 
cock and  McLeod  were  not  copartnera,  nor 
Jolntiy  Interested  in  any  transaction  with  tbe 
plaintiff,  Steere;  tliat  defendant  Trebilcock 
had  no  permission  or  authority  to  make  any 
contract  in  Chicago  which  should  bind  defend- 
ant McLeod  in  any  manner;  that  after  the  talk 
between  Trebilcock  and  Steere  in  Chicago,  and 
after  tbe  papera  were  delivered  to  Trebilcock 
by  Steere.  that  Steere,  by  request  of  ICarate. 
presented  a  bill  to  tbe  city  of  Ironwood,  ac- 
companied by  a  sworn  affidavit  that  the  city 
was  Indebted  to  blm  in  that  amount"  The 
court  found,  as  matter  of  law:  "Firat.  That 
tbe  instniuieut  sued  on  in  this  cause  is  not 
a  promissory  note  negotiable  under  the  law 
merchant;  that  the  title  to  said  instrument 
cannot  pass  by  Indorsement  but  only  by  a»- 
dgnmeut.— the  bare  indorsement  being  insuf- 
ficient. Indorsed  on  the  back  of  a  contract 
to  transfer  title,  or  opcrate^-Qs  an  assign- 
ment of  the  contraqJigiti^^y  (s,^r@$^  Ui- 
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strument  was  assi^ed  or  transferred  to  a 
third  person,  such  third  person  would  take 
It  subject  to  all  such  equities  and  defenses 
as  existed  between  the  original  parties.  Sec- 
ond. There  being  no  proof  In  this  case  of 
any  assignment  of  the  paper  in  question 
to  the  idalntlff,  there  can  be  no  recovery  by 
the  plaintlfr  In  this  cause.  Third.  The  mere 
handing  of  the  Instrument  In  question  by 
Knrste  to  the  plaintlflT,  in  the  city  of  Chi- 
cago, on  Sunday,  Is  not  such  an  assignment 
and  transfer  of  title  to  the  plaintiff  as  will 
autliorlae  him  to  bring  suit  upon  it.  Fourth. 
Under  the  evidence  In  this  case,  there  can 
be  no  recovery  by  the  plalntUT,  or  judgment 
against  the  defendants,  under  the  count  In 
plaintiff's  declaration  for  labor  or  Bervices. 
Fifth.  There  can  be  no  recovery  against  the 
dtfendants  In  this  case  on  account  of  any 
contract  or  convmatlon  had  between  the 
Idalntlff  and  defendant  Trebllcock.  In  Chi- 
cago, to  which  the  defendant  McLeod  was 
not  a  party.  Sixth.  I  find,  as  matter  of  law, 
from  the  undisputed  evidence  in  this  case, 
that  the  plaintiff  is  not  entitled  to  recover 
In  this  cause,  and  the  Judgment  must  be 
for  the  defendants."  Judgment  was  render- 
ed by  the  court  below  In  ta.vov  of  the  de- 
fendants. 

The  contentl<His  of  defendants*  counsel  are: 
(1)  That  the  defendants  are  not  In  the  posi- 
tion of  principal  debtors,  who  are  Indemnify- 
ing a  surety  for  securing  their  Indebtedness, 
nor  can  they  be  said  to  have  agreed  to  pay 
Karste's  Indebtedness  to  the  plaintiff  for  serv- 
ices which  had  already  been  performed,  but 
that  the  contract  was  special,  and,  in  order 
for  the  defendants  ever  to  be  called  upon  to 
pay  the  amount  of  the  contract,  it  was  nec- 
essary that  Karate  should  perform  the  con- 
ditions precedent,  namely,  to  procure  the  sur- 
render of  the  papers  in  question,  and  to  pay 
what  was  nefKsaaxy  to  pay  for  their  surren- 
der, and,  the  court  having  found  that  Katute 
has  not  executed  his  part  of  the  contract,  that 
there  Is  a  failure  of  consideration,  which  may 
be  set  iqi  by  the  defense  in  any  suit  Inought 
upon  the  so-called  note.  (2)  That  If  It  can  be 
said  that  Karate  was  a  surety  for  the  defend- 
ants, and  that  their  contract  with  him  was 
to  indemnify  him  for  whatever  he  might  be 
called  upon  to  pay  out  as  such  surety,  and 
the  note  was  given  to  such  ccnitract  tor  in- 
demnity, then  the  plaintiff  could  not  recover; 
for  where  a  note  glvm  by  a  principal  to  the 
surety  for  his  Indemnity,  as  In  the  case  of  a 
collateral  surety  only,  the  surety  on  such  note 
may  recover  only  whatever  sum  is  actually 
paid  out  up  to  the  time  of  the  trial,  and  no 
more.  <3)  TbaX  the  contract  In  question  is 
not  a  pr<unlssory  note,  negotiable  under  the 
law  merchant.  Therefore  the  Indorsement 
upon  the  back  thereof  was  insuffit^ent  to 
transfer  title  to  the  plaintiff.  Counsel  stated, 
however,  that  he  does  not  contend  but  that 
an  Indorsement  of  the  paper  In  question,  ac- 
companied by  a  valid  delivery,  would  be  a 
sufficient  assignment,  but  that  there  must  be 


both  a  valid  indmement  and  a  valid  deUr- 
ery.  in  order  to  make  an  aartgnment,  and  that 
the  burden  was  upon  the  plaintiff  to  show 
such  assignment  and  d^very;  and,  under  the 
findli^a  of  the  court  in  this  case,  it  cannot  be 
said  that  the  plaintiff  has  proved  his  case. 
(4)  That  the  court  having  found  that  this  was 
not  a  valid  assignment  of  the  Instrument  in 
question,  and  there  bdng  nothing  before  this 
court  to  show  what  tbe  testimony  was  on 
which  the  court  made  such  finding,  4his  court 
will  conclusively  presume  that  there  was  suf- 
ficient evidence  to  Justify  the  court  below  in 
finding  as  it  did;  that  this  court  will  not  as- 
Bume  that  there  was  any  lade  of  testimony 
necessary  to  support  the  findings;  and,  there- 
fore, that  if  there  was  no  other  question  In 
the  case,  the  court  brtow  having  found  that 
the  plaintiff  was  not  an  aseignee  of  the  tn- 
strufnent  In  question,  and  it  ai^aring  conclu- 
sively that  the  Instrument  could  be  transfer- 
red only  by  assignment,  the  court  was  right 
In  rendering  judgment  for  the  defmdants. 

We  are  of  the  opinion  that,  under  tiie  find- 
ings oC  fact  made  by  tne  court  below,  uiw 
judgment  cannot  stand;  that  the  judgment 
should  have  been  rendered  in  favor  of  the 
plaintiff.  The  suit  is  brought  upon  the  note, 
and  the  dedaration  alleges  the  facts  and  clr- 
cnmstanceiB  under  which  the  plaintiff  became 
possessed  of  it  While  the  note  la  not  nego- 
tiable, the  indorsement  upon  the  back  of  It  by 
the  payee,  and  its  delivery  over  to  the  plain- 
tiff, were  a  suffldait  assignment  of  the  instru- 
ment to  pass  the  title.  Bank  v.  Gr^  (Michj 
64  N.  W.  1052.  The  mere  fttct  that  the  note 
was  handed  to  the  plaintiff.  In  Chicago,  on 
Sunday,  would  not  invalidate  the  delivery.  It 
appears  from  the  findings  that  the  note  was 
delivered  to  the  plaintiff,  and  recdved  by  him, 
in  satisfaction  of  the  guaranty.  When  the 
indorsement  was  actually  made  upon  the  note, 
and  when  the  agreement  was  made  by  which 
the  plaintiff  was  to  receive  It  In  aatisfactloa 
of  his  warranty,  does  not  appear.  At  least, 
it  does  not  appear  that  such  an  airangemeat 
was  made  on  Sunday.  The  instrument  sued 
upon  was  not  a  Sunday  contract,  but  a  prom- 
ise to  pay.  lawfully  made,  and  transferred  to 
the  plaintiff  upon  a  valuable  consideration; 
and  the  mere  tect  that  It  was  handed  to  him 
on  Sunday  would  not  defeat  its  operation  as 
a  valid  ddlvery.  Bven  If  this  were  not  so, 
there  is  no  showing  upon  this  record  but  that 
,  such  a  delivery  would  be  valid.  In  the  state 
I  of  Illinois,  though  made  on  Sunday.  At  the 
common  law,  this  delivery  would  be  good. 
Adams  V.  HameU,  2  Dug.  74;  O'Ronrke  v. 
O'Rourke,  43  Mich.  58,  4  N.  W.  631.  The 
note  was  given  to  Mr.  Karste  the  defend- 
ants fui'  the  Duroose  of  enabling  him  to  ob- 
tain from  the  plaintiff  the  papers  which  he 
had  in  his  possesidon,  and  also  his  opinion  as 
to  the  validity  of  the  bonds.  Mr.  Karste  bad 
procured  these  services  to  be  rendered  through 
his  bn^ers  in  the  dty  of  Cblcaga  The  de- 
fendants were  desirous  of  obtiUnlng  the  bene- 
lit  of  these  services,  and  indqced  Mr^  Karste 
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to  procure  the  docnmentB  so  that  they  might 
be  enaUed  to  seil  the  bonds  In  New  York,  as 
the  New  York  brokers  agreed  to  take  them 
upon  the  farorable  opinion  of  the  plaintiff  as 
to  their  Talidlty.  Mr.  Karste  could  not  get 
these  papers  without  the  payment  of  the 
amount  of  $1,130.  The  defendants  under- 
took and  agreed  to  pay  whatever  Mr.  Karste 
might  be  compelled  to  pay  for  the  papers. 
The  note  was  given  for  this  purpose;  and,  to 
Induce  the  plaintiff  to  sorrender  them,  the  let- 
ter set  forth  was  written.  We  think  the  con- 
tract cannot  be  construed  as  contended  for  by 
^nnsel  for  defendants.  It  was  not  an  ar- 
-angement,  as  claimed  by  couns^  that  the 
ilefendants  could  be  liable  only  tor  such  an 
amount  as  Karste  would  actually  have  to  pay 
the  plaintifl;  for  the  court  found  that  the  de- 
fendants executed  the  note  and  left  It  with 
Kaivte  to  indemnify  him,  and  that  It  was  not 
known  at  the  time  whether  any  reduction 
could  be  liad,  and  that  defendants  gave,  their 
note  with  the  understanding,  If  any  reduction 
could  be  Iiad,  and  Karste  did  not  hare  to 
p^  the  total  amount,  they  were  to  pay  only 
such  amount  as  be  would  have  to  pay.  In 
other  words,  the  court  seems  to  have  con- 
strued the  arrangement  aa  one  in  which  the 
note  was  given  to  Karste  as  an  indemnity; 
nod  it  appears  by  the  findings,  further,  that, 
in  order  to  get  the  papers,  Karste  had  to  obli- 
gate himself  to  pay  the  whole  amount  of 
$1,130.  The  note  being  in  Karste's  hands  as 
an  indemnity,  the  plaintiff  bad  a  right  to  rely 
iip<m  it;  and,  if  Karste  had  refused  to  appro- 
priate it  for  the  purpose  of  paying  plaintiff's 
fiaim,  there  can  be  no  doubt  the  plaintiff 
could  have  compelled  it.  The  mere  fact  tbht 
the  court  found  that  the  plalotiff  did  not  de- 
liver the  papers  In  question  to  the  defendant 
Itebilcock  upon  any  guaranty  or  promise 
made  by  Karste  could  not  affect  the  plaintiff's 
lights  in  the  premises.  The  rule  Is  stated  in 
Curtis  V.  Tyler,  9  I'aige,  432,  as  follows:  "It 
la  wdl  settled  that  where  a  surety,  person 
atandlng  In  the  situation  of  a  Rurety,  for  the 
payment  of  a  debt,  receives  a  security  for  his 
Indenmity,  and  to  discharge  such  Indebted- 
ness, tbe  principal  creditor  is,  la  equity,  enti- 
tled to  the  full  benefit  of  that  security;  and 
it  makes  uo  difference  that  such  principal 
creditor  did  not  act  upon  tbe  o^lt  of  such 
security  In  the  first  instance,  or  even  know  of 
Its  existence."  Bee,  also,  Colebrooke,  Collat 
Sec.  8  218;  Bank  v.  Lee,  11  Conn.  112;  Moses 
V.  Murgatroyd,  1  Johns.  Ch.  119;  Cwstant  t. 
Matteson,  22  Ul.  546;  Phillips  t.  Tbompwni. 
2  Johns.  Gh.  418;  Belcher  t.  Bonk,  15  Conn. 
SSL 

Mr.  Karste  having  assigned  tbe  note  to  the 
jdalnUfT,  as  he  would  have  been  compelled  to 
do,  had  proceedlt^  been  taken  for  that  pur- 
pose, and  there  having  been  a  valid  assign- 
ment and  delivery,  the  idalntiff  had  the  right 
to  Insist  upon  the  payment  of  tbe  debt  for 
which  the  note  was  given  as  n^teral  secu- 
ri^  to  the  nndertaklnt  of  Karate.  It  could 
not  be  qnestloned  that,  if  Karste  had  paid  the 


fan  amount  of  the  note  In.  the  first  Instance, 
he  would  have  the  right  to  recover  from  the 
defendants  the  amount  so  paid  by  him,  and 
his  right  of  action  would  have  been  upon  the 
note. 

The  finding  of  the  court  below  that  this  was 
not  a  joint  undertaking  of  the  defendants,  we 
think,  has  no  force,  when  we  take  into  con- 
sideration what  Trebilcock  and  McLeod  did. 
They  were  J(totly  liable  on  the  note  to  Karste, 
and  that  note  was  given  as  an  indemnity  to 
him  upon  his  debt  to  the  plaintiff;  and,  be- 
in^  properly  assigned  and  delivered  to  tho 
plaintiff,  we  think  tbe  plaintiff's  action  can  be 
maintained  against  them  both.  The  Judg- 
ment of  the  court  below  must  be  reversed, 
and  a  Judgment  entered  here,  upon  the  find- 
ing. In  favor  of  the  plaintiff,  for  |1,130,  with 
Interest  at  6  per  cent,  from  the  time  of  the 
commencement  of  this  suit,— April  7,  1804. 
The  plaintiff  will  recover  costs  at  both  courts. 
Tlie  other  justices  concurred. 


LAUZON  V.  BELLEHBUMEB. 
(Supreme  Court  of  Michigan.    Feb.  2S.  1896.) 

ACOOHD  AND  SATIBrACTlOH— COSCLDSIVBNBBS. 

A  contract  stating  that  it  ia  in  fall  settle- 
ment of  all  actions  and  caiiseB  of  action  on  ac- 
connt  of  ail  matters  of  any  kind  between  tbe  pai^ 
ties  ia  conclusive  as  to  any  controversy  existing, 
where  there  was  no  evidence  of  fraud  or  mutual 
mistake. 

Error  to  circuit  court,  0<^bic  county; 
Norman  W.  Haire ,  Judge. 

Action  by  Bruno  Lauzon  against  Paul 
Bellehemner.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Affirmed. 

The  defendant  was  Indebted  to  the  plain- 
tiff for  board  and  office  rent  In  the  sum  of 
$200.60,  unless  he  is  precluded  from  recover- 
ing by  the  following  agreement  of  settle- 
ment: 

"Whereas,  differences  have  arisen  between 
Bruno  Louzon  and  A.  Louzon  and  P.  B. 
Belleheumer,  touching  certain  alleged  mis- 
conduct on  the  part  of  the  said  Belleheumer 
towards  the  said  A.  Louzon,  In  consideration 
of  tbe  premises,  and  on  condition  tliat  the 
said  Liouzon  shall  release  and  acknowledge 
full  satisfaction  for  and  on  account  of  all 
actions  and  causes  of  action  which  they,  or 
either  of  them,  may  have  on  account  of  the 
matter  aforesaid,  or  for  and  on  account  of 
other  matter  or  thing  Of  any  kind  or  nature, 
the  said  Belleheumer  agrees  to  pay  to  the 
said  Louzon  the  sum  of  $500,  the  same  to  be 
applied  on  a  certain  mortgage  executed  by 
the  said  Louzon  to  the  said  Belleheumer, 
upon  certain  real  estate,  situate  In  the  city 
of  Ironwood,  aforesaid;  and,  upon  tbe  exe- 
cution of  this  agreement  by  said  Louzon  and 
his  said  wife,  the  said  Belleheumer  shall  de- 
liver to  them  his  receipt  for  said  sum  of 
1500,  to  be  applied  as  above  set  forth;  and 
the  said  Bruno  I^ouzon  and  A.  Louzon,  his 
wife,  hereby  agree  to  accept  and  receive  the 
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same  In  full  satisfaction  of  all  ulaiuiH  of  ev- 
er; nature  aa  aforesaid.  In  witness  where- 
of, we  hare  hereunto  set  our  hands,  the  da; 
and  7ear  first  above  written.  Bruno  I^u- 
zon.    Angelina  Louzoo. 

"SiffOPd  and  executed  in  my  presence: 
Frank  F.  Kutts." 

At  the  conclusion  of  the  plaintiff's  proofs, 
the  court  directed  a  verdict  for  the  defendant 

Thomas  Klssane  and  M.  M.  Riley,  for  ai>- 
pellant.    Charles  B.  Miller,  for  appellee. 

GRANT,  J.  <after  stating  the  facts).  The 
fontract.  In  Its  express  terms,  covers  the  ac- 
count (or  which  this  suit  Is  brought  It  Is. 
however.  Insisted  on  behalf  of  the  plaintiff 
that  the  account  for  board  and  rent  was  not 
-Intended  to  be  settled  by  this  agreement 
but  only  the  insult  which  it  is  claimed  was 
offered  by  the  defendant  to  plalntlfTs  wifew 
Plaintiff  testified  that  In  the  negottation 
pending  this  agreement,  nothing  was  said 
about  this  account  and  it  is  urged  that  he 
had  the  right  to  submit  to  the  Jury  the  ques- 
tion of  fraud  In  its  execution.  Plaintifll  tes- 
tified to  no  folse  representations.  Be  ad- 
mits that  the  agreement  was  read  to  him, 
and  does  not  claim  that  any  portion  of  It  was 
suppressed  or  erroneously  read  to  him.  Set- 
tlements cannot  be  set  aside  upon  the  Kronnd 
that  one  of  the  parties  did  not  understand 
them.  The  agre«nent  upon  Its  face  was  a 
<'l(>ar  settlement  of  all  the  acoonnts  between 
the  parties  up  to  Its  date.  There  was  no  am- 
biguity In  It»  and  nothing  to  be  mlsnnder- 
Htood.  Tbe  evidence  CallB  to  make  out  a  case 
nf  fraud  or  mutual  mistake.  The  rule  govmi- 
Ing  tills  case  is  fully  stated  In  Pratt  v.  Cas- 
tle, Ot  Mich.  484,  487.  S2  X.  W.  52.  Jndg- 
m«it  affirmed.  The  other  Justices  concurred. 


CATHRO  V.  GRAY  et  al. 

(Suprpme  Court  of  Miobigan.    Feb.  26.  1K>6.) 

Spkcipic  Peupohmaxcb. 

Wbere  the  vendor  in  a  contract  for  the  sale 
iif  land  fails  to  make  tbe  pajnaenta  required  by 
liiH  <-ontract.  and  takes  no  steps  to  enforce  it  aft- 
er notice  from  the  vendor  that  be  bad  forfeited  it, 
mill  iMTmita  a  aubficqaent  grantee  to  take  posaea- 
Hioii  of  tb<  land  and  make  valnnlile  improvements 
tliereon,  specific  performance  wiil  not  be  enforced 
at  the  instance  of  the  vendee. 

Appeal  from  circuit  court,  Alpena  county, 
in  chancery:  William  H.  Simpson,  .Judge. 

Suit  by  .Tolin  J,  Ciithro  against  Edgar  L. 
Gray  and  another  There  was  a  dc<Tee  for 
defpodnntR.  and  complainant  api)eals.  Af- 
firmed. 

W.  E.  Depew.  for  appellant.  Ed^r  L. 
Gray,  for  appellees. 

LONG,  C.  J.  In  June.  1878.  defendant 
Gr^  entered  Into  a  written  contract  wltii 
the  complainant  and  George  Gathro.  to 
sell  and  convey  to  tbem  120  acres  of  land 
in  Alpena  county,  for  the  sum  of  ^20^ 


to  be  paid  In  annual  payments  of  $105  each, 
the  last  payment  to  be  August  31,  18S2. 
The  contract  provided  that  the  vendees 
should  pay  all  taxes  and  assessments  and 
all  back  taxes  since  and  including  the 
year  1873,  and.  upon  full  payment  being 
made,  the  vendor  should  convey  the  prem- 
ises by  warranty  deed,  but  If  the  payments 
were  not  made  In  full,  the  payments  there- 
tofore made  should  be  forfeited,  and  tbe 
premises,  with  tbe  Improvements  there- 
on, should  revert,  and  the  vendor  mUrht 
thereupon  re-enter  and  take  possession,  or 
that,  at  hit  cation,  the  vendor  might  en- 
force the  payment  of  the  money  due  on  the 
contract  but  no  pine  timber  was  to  be  taken 
off  without  the  written  assent  of  the  ven- 
dor. Geoi^e  Cathro  thereafter  assigned  his 
interest  in  the  contract  to  the  complainant 
Defendant  Gray,  claiming  that  complainant 
Cathro,  had  not  kept  up  his  payments  In  ac- 
cordance with  tbe  terms  of  the  contract, 
treated  It  as  void,  and  on  October  3,  1887, 
entered  into  a  written  contract  with  de- 
fendant John  J.  Murpliy  for  tbe  sale  of  tbe 
lands  to  him  for  the  sum  of  9000.  the  last 
payment  of  wbich  was  to  be  made  October 
26, 1801.  After  this  contract  was  made,  Mr. 
Murphy  entered  Into  possession  of  the  prem- 
ises, paid  the  taxes,  thereon,  and  has  made 
more  or  less  improvements  upon  tbe  prem- 
ises. Complainant  now  flies  this  bill  to  en- 
force specific  performance  of  the  contract 
made  with  him,  and  an  accounting  to  ascer- 
tain tbe  UDOunt  due  from  him  to  defendant 
Gray,  and  claims  to  have  made  certain  psy- 
m«it8  under  the  contract  The  testimony 
was  taken  before  a  commissloiter,  reported 
to  the  court  IkIow,  and  upon  sncb  proofs 
that  court  dismissed  the  complainant's  bill. 
Tbe  complainant  appeals  to  this  court 

It  appears  that  after  Cathro  obtained  hla 
contract  be  cut  and  removed  from  tbe 
premises  quite  a  quantity  of  timber;  ttaat 
he  did  not  keep  up  bis  payments,  when,  in 
the  sunun«  of  1883,  Mr.  Gray  notified  him 
that  his  contract  was  forfeited.  After  this 
notice  was  given,  the  complainant  wroto 
his  brother  George  In  reference  thereto,  and 
stated  in  the  letter:  "If  you  want  to  keep 
your  Interest  you  will  liave  to  send  me  a 
power  of  attorney  to  settle  for  you.  I  do 
not  know  bow  you  will  look  on  It  As  for 
myself,  shall  let  It  go.  only  it  would  leave 
me  liable  for  what  he  might  choose  to 
charge  roe  for  the  hardwood  he  claims  pay 
for,  or  defend  It  a  lawsuit  wblch  I  may 
as  well  enter  first  as  last"  The  claim  by 
defendant  Gray  is  that  Cathro  thereafter  did 
nothing  In  reference  to  the  lands,  made  no 
further  payments  under  hts  contract  and 
that  the  whole  matter  was  ended  so  far  aa 
Cathro  was  concerned,  when,  In  1887,  he 
(Oie  def«idant)  made  a  cwtract  of  sale  ot 
tbe  lands  to  defradant  Murphy;  that,  be- 
fore Murphy  purchased,  be  had  a  talk  with 
Cathro  In  reference  to  these  lands.  At  first 
Cathro  claimed  some  Interest  In  them,  and 
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produced  a  contract;  but  Mr.  MoriAy  tes- 
tified that,  upon  examining  It,  be  found 
that  It  described  other  lands  than  those  In 
controTeny  here,  and  that  Cafliro  then  said 
to  him  that.  If  he  wanted  to  go  on  and  mate 
a  farm  of  It,  he  would  never  bother  blm; 
that  be  would  lllcely  aee  Mr.  Gray,  and  set- 
tle the  difficulty  with  him.  Mr.  Murphy  ■ 
claims  that,  with  this  understanding,  be  j 
went  into  possession  of  the  preoiiBes,  made  , 
valuable  Improvements  thereon,  paid  the  I 
contract  price,  and  paid  the  taxes  for  the  ' 
years  1887-88;  these  premises  were  adjoin- 
ing those  occupied  by  Mr.  Catfaro;  and  that 
Cathro  saw  him  year  by  year  maklnff  im- 
provements, and  made  no  objection  thereto 
until  about  the  time  of  the  Sling  of  this  bill. 
We  are  satisfied  from  an  examination  of  the 
testimony  that  Mr.  Cathro  failed  in  making 
his  payments  In  accordance  with  the  terms 
of  his  contract,  and  that  Mr.  Gray  had  the 
right  lu  1883  to  terminate  it;  that  Cathro 
did  not  seek  thereafter  to  enforce  the  terms 
of  his  contract,  aud  that  Mr.  Murpliy,  in 
1887,  in  making  the  purchase,  acted  in  good 
faltli;  tliat  Cathro  knew  of  Mr.  Murphy's 
purchase;  and  that,  while  he  claims  that 
from  year  to  year  he  made  no  objections 
to  Murphy's  possession,  be  took  no  steps'  to 
enforce  his  claimed  rights,  but  permitted 
Murphy  to  expend  money  In  Improvementa. 
The  decree  of  the  court  below  must  be  af- 
firmed, with  costs.  The  other  Justices  con- 
curred. 


GILL  V.  BACKUS  et  al. 
(Supreme  Com!  of  Michigan.    Feb.  26,  18D6.) 

JcDGMiST  —  Collateral  Attack  —  AnAceMEST 
—Bond  or  Intbkvbnbb. 
Erroneoug  action  of  the  circuit  rimrt  in  rii 
Mtuchment  suit  in  allowing  costs  to  the  plaintiff, 
the  amonnt  recovered  being  less  thnn  $1<MI,  <->!□■ 
not  be  collaterally  attackiMl  iu  an  action  on  the 
bond  of  sn  Intervener,  conditioned  on  the  pay- 
ment of  the  judgment  recovered,  which  should 
be  adjudged  a  Uen  on  the  pmperty. 

Error  to  circuit  court,  Alcona  county;  Wil- 
liam H.  Simpson,  Judge. 

Action  by  George  A.  Gill -against  Absalom 
Backus,  Jr.,  and  others.  There  was  a  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror. Affirmed. 

O.  H.  Sm  th.  fOi-  Bppellnntn.  J.  H.  Kill- 
master  and  M.  J.  Gonulne,  for  appellee. 

HOOKER.  J.  GUI  brooght  an  action  in 
circuit  Gonrt  by  attechment,  under  the  log 
lien  law,  against  Morrill  &  Hoirlll,  copart- 
ners, claiming  a  Hen  for  9133  upon  certain 
Imnber.  Backus  intervened  as  owner  of  the 
lumber,  and  gave  a  bond  for  the  release 
cbeKOf.  the  trial  resulted  In  a  verdict  In 
favor  of  GIU  for  $105.(M  damages.  952-50 
Otenot  being  found  to  be  a  lien  upon  the 
lumber.  Judgment  was  rendered  upon  the 
vertfct,  for  the  damages  aforesaid,  and  con- 


cluded as  follows:  "And  It  Is  further  con- 
sidered, ordered,  and  adjudged  that  the  said 
plaintiff  do  have  a  Hen  upon  the  property  de- 
scribed In  his  declaration  In  tbla  cause  to  the 
amfrant  of  fifty-two  dollara  and  fifty  cents, 
with  his  costs,  disbursements,  charges,  and 
expenses  of  suit  to  be  taxed,  and  tlwt  the 
plalntiflt  have  execution  thereof."  Costs  were 
taxed  at  $45.56.  In  an  action  upon  the  bond, 
the  plaintiff  recovered  9101.08,  made  up  as 
follows:  The  damages  to  amount  of  lien, 
952.S0;  costs  taxed,  945.56;  Interest,  93.02. 

The  only  question  raised  In  the  case  Is  the 
validity  of  the  judgment  for  costs  In  the 
original  attachmoit  case.  It  being  contended 
that  the  defendant,  and  not  the  plaintiff, 
should  be  entitled  to  costs  where  the  amount 
recovwed  in  dreuit  court  Is  teas  than  9100. 
The  defendant  Backus  tut^  no  steps  to  review 
the  judgment  in  tlie  attachment  case,  and. 
as  the  bond  undertakes  to  pay  the  judgment, 
neither  Backus  nor  the  sureties  can  question 
the  judgment,  unless  It  is  void  in  whole  or 
in  part  upon  Its  face.  Clinton  v.  Laning,  73 
Mich.  284.  41  N.  W.  424;  Clinton  v.  Bice,  79 
Mich.  359.  44  N.  W.  790.  The  circuit  court 
had  jurisdiction  of  the  case,  inasmuch  as  the 
amount  of  Hen  claimed  In  the  affidavit  ex- 
ceeded 9100  over  and  above  all  legal  set-ofFs. 
3  How.  Ann.  St.  g  8427^.  No  claim  is  made 
that  it  had  not  jurisdiction  of  the  parties. 
Section  8427;  permits  a  recovery  of  costs, 
and  their  collection  by  sale  of  the  property 
attached.  The  most  that  can  be  claimed  by 
the  appellant  Is  that,  under  2  How.  Ann.  St. 
i  8967,  the  court  should  not  bare  awarded 
costs  to  the  plaintiff,  and  should  bave  given 
the  defendant  costs,  inasmuch  ns  the  jury 
found  that  the  Hen  was  less  than  91OU.  But 
this  was  at  most  an  irregularity,  which  couid 
only  l>e  corrwliHl  by  proceedings  in  that 
cause.  The  judgment  cannot  be  collaterally 
impeached.  It  therefore  becomes  unneces- 
sary to  discuss  the  other  questions  in  the 
case.  The  judgment  is  affirmed.  The  other 
justices  concurred. 


TOWL  V.  BRADLEY. 
(Supreme  Court  of  Michigan.  Feb.  26,  1896.) 
Challengb  to  Jukor — Limitations. 
Defendant  has  a  right  to  question  Jarors 
npon  the  subject  of  their  prejudices  against  the 
defense  of  limitations,  as  a  meaiis  to  determine 
whether  or  not  to  exercise  the  ri^t  of  perempbiry 
challenge. 

Error  tu  circuit  court.  Muskegon  county; 
Fred  J.  Russell,  Judge. 

Action  by  Albert  Towl  against  James  M. 
Bradley.  There  was  a  judgment  for  plain- 
tiff, and  defendant  brings  enor.  Reversed. 

F.  W.  Cook,  for  appellant  Bonker  &  Car- 
penter, for  appellee. 

HOOKER,  J.  This  case  la  within  the  rule 
laid  down  in  Monaghan  v.  Insurance  Co.,  S3 
Mich.  245, 18  N.  W.  797.    Thedefendant  bad 
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a  rlgbt  to  question  the  Jurwa  apon  the.snb* 
Ject  of  their  prejudices  against  the  def^e 
of  the  statute  of  limitations,  as  a  means  of 
determining  whether  or  not  to  exercise  the 
rlgbt  of  peremptory  challenge.  As  the  other 
assignments  of  error  are  not  discussed  In  the 
brief,  we  do  not  pass  upon  them.  The  Judg- 
ment Is  reversed,  and  a  new  trial  ordered. 
The  other  justices  concurred. 


STERNER  V.  HAAS  et  al. 

(Supreme  Court  of  Midiigan.    Feb.  20,  1896.) 

Mbcba:<ic8'  Libms  —  None b  to  Oitb  Right  or 
Action— Waivbr— Who  i9  a  Contbactok. 

1.  Hie  requirements  of  Pub.  Acta  1B91,  No. 
1T9,  I  4,  proT^Dg  that  a  contractor  shall  furnish 
the  owner  a  fitatemeat  of  laborers  aad  material 
men  under  his  contract,  with  the  amounts  due 
each,  before  be  shall  have  a  ri^bt  of  action  to 
enforce  a  mechanic's  Ilea  therefor,  cannot  be  con- 
sidered waired  in  faror  of  a  contractor  unless 
under  circumstaaces  amounting  to  ao  (>st<m)eL 

2.  One  whose  lien  Btatement  shows  the  fur- 
nishing of  a  large  number  of  articles  and  materi- 
als entering  into  the  constnictioa  of  parts  of  a 
building,  and  the  construction  of  sucn  parts  by 
his  sltilled  worlimen,  is  a  contractor. 

Appeal  from  circuit  court,  Genesee  county, 
in  chBStcery;  Charles  H.  Wtsner,  Judige. 

Action  by  Edwin  Sterner  against  Catharine 
Haas  and  others.  Decree  for  defendants, 
and  plaintiff  appeals.  Affirmed. 

Dnrand  &  Carttm,  for  appellant.  Ed.  8. 
Lee  and  Eohler  &  Bentley,  for  appellees. 

HOOKER,  J.  The  complainant  was  en- 
gaged in  the  buriness  of  plumbing  and  gas 
fitting,  and  did  the  work  of  steam  heating, 
plnmbing  roofing,  electric  wiring,  etc.,  upon 
the  residence  of  the  defendants.  Subsequent- 
ly he  filed  bis  statement  of  lien,  for  a  balance 
of  sevenl  hundred  dollars,  and  the  bill  In 
this  cause  was  filed  to  enforce  It.  The  trial 
court  determined  that  he  was  a  contractor, 
and  as  such  obliged  to  give  to  the  owner  a 
statement  under  oath  containing  the  names 
of  all  laborers  who  performed  work  upon  the 
premises,  and  material  men  who  furnished 
materials  therefor,  with  the  amounts  due 
them,  respectively,  if  anything,  under  section 
4  of  Act  No.  179,  Pub.  Acta  1891.  The  lien 
law  is  In  derogation  of  the  common  law,  and 
all  rights  under  it  are  statutory,  and  cannot 
be  extended  beyond  the  proTisItms  of  the 
statute.  Wagar  t.  Briscoe,  38  Mich.  587; 
Electric  Ga  -y.  Norrls,  100  Mich.  502,  59  N. 
W.  151.  Section  4  expressly  provides  that 
the  contractor  shall  bsTe  no  right  of  action 
until  such  statement  Is  furnished.  In  the 
face  of  this  express  provision,  we  are  unable 
to  say  that  the  proceeding  con  be  sustained 
without  compliance  with  It,  when  the  lienor 
is  a  contractor.  It  la  contended  that  the  fail- 
ure to  furnish  this  statement  should  not  be 
held  fatal  in  this  case,  inasmnch  as  all  mor 
terial  and  labor  hi  shown  to  have  been  paid 
for,  and  the  defendants  hare  never  requested 
sncb  statement;  but  If  a  waiver  can  ever  aid 


a  complainant,  against  the  express  cradltlon 
vpon  which  this  section  permits  a  suit  to  be 
brought  to  enforce  the  lien  (which  we  do  not 
determine),  It  can  only  be  under  circum- 
stances amounting  to  an  estoppel.  It  then 
becomes  necessary  to  ascertain  whether  the 
complainant  was  a  contractor,  or  merely  a 
material  man,  and  therefore  not  required  to 
serve  the  statement  mentltmed  In  section  4. 
See  Avery  v.  Board.  71  Mich.  538,  39  N.  W. 
742;  StafTon  v.  Lyon  (Mich.)  62  N.  W.  S.'H. 

Oonnsel  for  the  complainant  contend  that 
their  client  was  a  material  man,  and  not  a 
contracts.  They  say  that  the  testimony 
shows  that  be  did  not  make  a  contract  to  do 
this  work,  but  that  the  articles  fumlshod 
were  purchased  by  the  defendants  as  want- 
ed, and  at  the  time  of  such  purchases  it  was 
arranged  with  the  complainant  to  place  the 
same  In  the  building.  An  examination  of  the 
testimony  shows  that  the  statement  of  the 
lien  filed  says  that  the  lienor  "furnished  cer- 
tain labor  and  materials  In  and  for  the  bund- 
ing, etc.,  and  dwelling  house,  in  pursuance  of 
a  contract"  The  itemised  statement  accom- 
panying tbe  claim  of  lien  contains  Innumera- 
ble Items  of  material  and  labor,  interspersed, 
at  varioiw  dates,  including  tin,  lead,  pipes, 
and  the  various  fittings  used  therewith,  and 
the  labor  of  cartmem  tinners,  plumbers,  gas 
fitters,  steam  fitters,  helpers,  etc.  The  In- 
ference that  there  was  an  undesrtanding  that 
the  complainant  shoidd  do  the  necessary 
work,  of  the  various  kinds,  seems  unavoida- 
ble, and  tbe  fact  that  tbe  parties  did  not 
agree  up<m  an  aggregate  price  does  not  pre- 
clude contract  relations  within  the  terms  of 
this  statute.  It  was  not  a  case  where  the 
complainant  merely  sold  a  mart^etable  com- 
modity, which  he  kept  <m  sale,  or  manufac- 
tured to  order  to  be  used  by  others;  but  It 
involved  the  furnishing  of  the  necessary  ma- 
terials, and  comUnIng  them  In  a  structure 
like  a  roof,  a  steam-heating  apparatus,  a  wa- 
ter system,— in  short,  a  dwelling  house,— all 
i-equiring  skilled  workmen,  which  the  com- 
plainant provided  and  furnished  uptm  his 
own  responsiUllty  and  wedit  See  Pe<H>le 
V.  Powers  (decided  at  this  term)  66  N.  W. 
216.  As  this  malres  the  complainant  a  con- 
tractor, within  tbe  statute,  we  have  no  alter- 
native but  to-afflrm  tbe  decree  of  the  circuit 
judge,  with  costs.  Ordered  accordingly.  The 
other  justices  concurred. 


GRAHAM  v.  OASS  OIROUIT  JT7DGE. 
(Supreme  Court  of  Michigan.    Feb.  26.  1896.) 

LtBRL  AND  81.ANDBR  —  PaiVlLIOBO  COMXC.NICA- 
TlOS»  —  C0MP1.AI!IT  FOK  IiAROBNT  —  ArriDATIT 

TO  Hold  to  Baii.  —  Dishibsal  or  AoTioir  ron 

IsaUFFIOIKNCI. 

1.  A  complaint  for  larceny,  made  before  a 
justice  of  tbe  peace,  is  priTiloged,  and  cannot  be 
made  thf-  basis  of  an  action  for  libel. 

2.  An  affidavit  to  bold  to  bail  in  an  action  of 
slander,  charging  the  defendant  with  rq^ting 
the  slander,  without  averriog  personal  knowledge 
of  tbe  utterances  by  plahitiff,  isJ{iBuffident, 
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S.IB  an  artioD  for  libel,  where  defeadant, 
0KH|^  xae  affldavit  to  hold  to  bail  was  ioauffi- 
dent,  gave  special  bail  and  entered  a  general  ap- 
pearance, a  motioD  to  quash  and  dismias  the 
proceedings  because  the  affidavit  conferred  no  ju- 
risdiction to  issue  the  writ  or  to  order  bail  is  prop- 
erly denied. 

Application  on  relation  of  William  Gra- 
bam  against  tbe  circuit  Judge  of  Cass  coun- 
ty for  writ  of  mandamus  to  compel  defend- 
ant to  quasb  and  dlBmisa  libel  proceedings. 
Writ  denied. 

One  Nelson  J.  Crosby  made  an  affidavit  for  a 
capias  ad  respondendum,  ebarglug  the  relator 
with  liliel.  An  order  for  bail  was  Indorsed 
upon  tbe  affidavit  Tbe  relator  was  arrest- 
ed, and  gave  a  bond  conditioned  that  be 
would  appear  In  tbe  action  by  putting  Id 
special  ball.  The  relator  famished  a  spe- 
cial ball  bond,  and  caused  his  appearance  to 
be  entered  by  his  attorneys.  The  plaintiff 
filed  exceptions  to  the  special  bail  bond. 
Afterwards  the  relator,  through  his  attor- 
n^B,  moved  to  quasb  and  dismiss  tbe  pro- 
ceedings ui>un  the  ground  that  the  affidavit 
conferred  no  Jurisdiction  upon  tbe  court  to 
issue  tbe  writ,  or  malce  an  order  to  hold  to 
bail.  The  motion  was  denied,  and  tbe  ob- 
ject of  this  writ  Is  to  compel  tbe  circuit 
Judge  to  grant  the  order. 

Howell  &  Care,  for  relator.  SpafTord  Try- 
on,  for  respondent. 

GRANT.  J.  1.  The  Ubel  complained  of  con- 
sists of  a  complaint  made  by  tbe  defeudaqt 
before  a  Justice  of  tbe  peace,  charging  Mr. 
Crosby  with  larceny  of  property  of  tbe  value 
of  $30.  Tbe  complaint  was  privll^ed,  and 
cannot  be  made  tbe  basis  of  an  action  of 
Ubel.  Hart  v.  Baxter,  47  Mich.  198,  10  N. 
W.  198,  and  authorities  there  cited.  It  Is, 
however,  insisted  that  the  affidavit  is  good 
because  tbe  defendant  is  therein  charged  "to 
have  repeated  the  same  slanderous  words 
and  charges  in  divers  placea  In  said  village  of 
Cassopolis,  and  to  divers  people."  It  is  eri- 
d«it  that  the  gravamen  of  tbe  charge  Is  tbe 
complaint  made  before  tbe  Justice,  If  tbe 
residue  of  the  language  of  the  affidavit  is  in- 
tended to  cover  an  action  for  slander,  it  is 
not  sufficient,  under  tbe  decisions  of  this 
court,  to  justify  an  order  to  hold  to  bail  or 
to  Imprison.  It  is  too  Indefinite,  and  does 
not  purport  to  be  baaed  upon  a  personal 
liuowledge  of  tbe  utterances  charged  upon 
tbe  defendant  Johnson  v.  Morton,  94  Mich. 
1,  53  N.  W.  816;  People  v.  McAllister,  19 
Mich.  215;  Hackett  v.  Clrcnit  Judge,  36  Mich. 
334:  Sheridan  v.  Brisss,  53  Mich.  568,  IQ  N. 
W.  180. 

'2.  The  court  had  jurisdicti<m  of  the  subject- 
matter,  and  It  is  a  universal  rule  that  a  gen- 
eral appearance  waives  defects,  and  gives 
Jurisdiction  over  the  person.  Stephenson's 
Case,  32  Mich.  GO,  does  not  apply.  He  was 
Imprisoned  after  the  writ  and  applied  for 
his  release  by  habeas  corpus.  Tbe  question 
was  one  of  Jurisdiction  to  imprison,  and  not 
one  ot  Jurisdiction  of  the  subject-matter. 


Tbe  Imprisonment  might  be  unlawful,  and 
still  the  suit  for  damages  be  sustained.  If 
this  were  a  motion  to  discharge  tbe  bail 
bond,  that  case  would  apply.    Tbe  general 
appearance  waives  all  defects  as  to  tbe  right 
to  maintain  the  suit  for  damages.  Wtiatever 
defects  may  be  found  in  subsequent  proceed- 
ings must  be  taken  advantage  of  upon  the 
:  pleadings.    2  Enc.  Pi.  &  Prac.  639,  and  au- 
thorities there  cited;   Wright  v.  Jeffrey,  5 
I  Cow.  15;  Pixley  v.  Wlnchell,  7  Cow.  366; 
'  Stewart  v.  Hill,  1  Mich.  265;  Wleet  v.  Luy- 
I  endyk,  73  Mich.  601,  41  N.  AV.  839.  The  writ 
j  must  be  denied.   The  other  Justices  concur- 
i  red. 


BROWN  et  al.  v.  NBIDHOLD  et  al. 
(Sni«eme  Court  of  Michigan.  Feb.  26,  1806.) 
Novation — Evidence. 
Defendants  were  mortgagees  of  chattels, 
which  were  sold  by  Ae  mortgagor  to  another 
with  defendants'  consent,  and  a  bill  of  sale  .was 
executed  to  defendants  by  tbe  mortgagor  in  an 
amount  exceeding  tbe  sum  due  on  the  mortgage, 
and  tbe  purchaser  was  to  pay  for  the  same  in 
monthly  installments  to  defendants.  There  was 
evidence  of  an  arrangement  between  defendant, 
the  mortgagor,  and  plaintiffs,  creditors  of  tbe 
mortgagor,  whereby  defendants  were  to  assume 
the  debt  doe  from  the  mortgagor  to  plaintiffe, 
and  that  plaiatiSs  looked  to  defendants  for  pay- 
ment After  making  two  payments,  the  pur- 
chaser surrendered  the  property  to  defendants. 
Held,  that  it  was  proper  to  submit  to  the  jury  the 
qnestion  as  to  whether  the  arrangement  between 
the  puties  amonnted  to  a  DOTB'aon. 

Error  to  circuit  court,  Gogebic  county;  Nor- 
man W.  Halre,  Judge. 

Action  by  Archibald  Brown  and  another 
against  Charles  Neldhold  and  another.  From 
the  judgment  rendered,  defendants  bring  er^ 
Tor.  Affirmed. 

Charles  E.  Miller,  for  appellants.    &  S. 

Cooper,  for  appellees. 

LONG,  C.  J.  In  tbe  year  18^  one  George 
Leanna  was  tbe  owner  of  a  livery  outfit 
There  was  a  mortgage  upon  it  to  tbe  defend- 
ants for  ?950.  During  that  year  one  Thomas 
Desonla  desired  to  purchase  the  livery  stock 
from  Leanna,  He  and  Leanna  and  the  de- 
feqdauts  finally  arranged  that  Desonla  might 
purchase  from  Leanna,  but  that  Leanna 
should  give  a  bill  of  sale  of  tbe  property  to 
the  defendants,  and  that  Desonla  should  pay 
the  defendants  for  It  in  certain  monthly  pay- 
ments; and,  when  he  bad  paid  the  amount 
of  Leanna's  indebtedness  to  tbe  defendants, 
be  was  then  to  have  absolute  title.  Tbe 
bill  of  sate  was  made  for  tbe  sum  of  $1,400. 
The  plaintiffs  claim  that  Desonla  was  to  pay 
$200  In  cash,  with  which  Leanna  was  to 
pay  bis  outside  bills,  and  Desonla  was  to 
give  the  defendant  a  mortgage  or  bill  of 
sale  for  fl,200  to  secure  their  claims  against 
Leanna;  that  it  was  then  arranged  that  de- 
fendants should  deduct  from  tbe  ?1,400  their 
own  bill  of  $050.  and,  instead  of  paying  the 
balance  that  tb<^  (the  defendants)  would 
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assume  the  pa^'uiont  of  the  blllR  wlilcb  Le- 
auna  was  owing  at  the  time,  including  the 
bills  of  Joseph  Vogtlln  and  John  Wilson. 
Before  this  suit  was  brought,  V(^Un  and 
Wilson  assigned  their  claims  to  the  plaintiffs. 
The  amount  due  the  plaintiffs  from  Leanna 
was  I92.6S;  and  due  to  Vogtlin,  ^2.20.  The 
matter  of  Wilson  Is  unimportant,  as  the 
court  below  tUrected  the  jui?  that  no  ver- 
dict could  be  reudfivd  on  that  in  faror  of 
the  plaintiffli.  On  the  trial  it  was  contended 
that  the  arrangements  between  the  parties 
amounted  to  a  novation.  The  plaintiffs  had 
Judgment,  and  defendants  bring  error. 

It  is  conceded  by  counsel  in  this  court  that 
the  plaintiffs  had  a  right  to  recover  the 
$42.20  upon  the  claim  assigned  by  Vogtlln, 
as  there  was  a  novaUou  iu  reference  to  that; 
but  defendants*  contmcion  Is  that  the  evi- 
dence on  the  trial  does  not  support  the  claim 
of  plaintiffs  that  there  was  an  arrangement 
which  amounted  to  a  novation  in  reference 
to  their  claim.  It  aiq^ean  that  the  arrange- 
ment was  betwe«i  the  plaintiffs  and  defend- 
ants and  I^eanna  that  Desonla  should  first 
pay  and  redqce  the  defendants*'  claim  tittTOO, 
and  that  the  payments  thereafter  made  by 
Desonla  ahonld  apply  upon  the  plaintiffs' 
claim  untU  that  was  paid.  It  was  under- 
stood that,  OS  Desonla  was  paying  only  $5u 
per  numth,  it  might  take  five  months  before 
anything  woidd  be  paid  upon  the  plaintiffs' 
claim;  but  Leanna  teatlfled  that  Edward 
Neldhold  said  they  would  take  care  of  them 
(speaking  of  the  claims  of  i^lntlffi^  and 
the  Vogain  claim;  and  plaintiff  Otto  tettl- 
fled:  "Leanna  asked  me  if  I  and  blm  was 
square  in  that  bill,  and  Mr.  Xeidhold  ac- 
cepted the  Mil  and  promised  to  pay  It;  and  I 
understood  It  would  release  itr.  Leanna, 
and  since  tlmt  time  I  have  not  looked  to  Le- 
anna for  the  bill.  I  have  looked  wholly  to 
Neidhold  Bros."  Desonla  paid  something 
over  $100  on  defendants*  claim,  and  then  sur- 
rwdered  the  whole  property  to  them.  We 
think  the  court  was  right  In  submitting  the 
auestlon  to  the  Jury  as  to  whether  the  ar^ 
rangemcnt  between  the  parties  amounted  to 
a  novation.  While  the  defendants  did  not 
receive  from  Desonla  the  amount  he  was  to 
pay  in  cash,  yet  they  did  receive  all  of 'the 
property  to  which  all  of  the  parties  looked 
for  the  payment  of  their  respective  dalms. 
The  Judgment  must  be  affirmed.  The  other 
Justices  concurred. 


OARMICHAEL  v.  LATHROP  et  al. 

(Supreme  Court  of  MichiKao.    Feb.  26.  1896.) 

Wills— Adsmptio-v  op  BnQueaT  bt  Convkta.vck 
or  Realty. 

1.  A  fteneral  bequest  to  a  child,  of  a  nhare 
of  testator's  pereoualty,  may  be  satfufied  pro 
tanto  by  a  couTeycDce  of  real  estate  during  the 
life  of  the  testator,  whepp  sucli  ia  the  clear  inteu- 
tioii:  sncb  conveyanre  Dot  operating  an  a  rev- 
(K«tion  of  tiie  bequpHt.  but  -ih  a  Mttisfaction. 

2.  By  a  will  the  three  daughters  of  a  testa- 


tor were  maile  equal  residuary  devisees  aad  leg^ 
atees  of  all  his  property  at  the  death  of  hie  wife. 
He  afterwsrdH  conveyed  real  estate  to  each  of 
two  dBui^hters,  and  intended  to  do  equally  well 
by  the  third,  but  had  made  no  conveyance  to  her 
at  the  time  of  his  death.  Held,  the  shnre  of  the 
personalty  receivable  by  each  of  the  two  daugh- 
ters uQiler  the  will  being  greater  thau  the  value 
of  the  realty  couveyed  to  uer,  that  the  bequests 
to  them  should  be  considered  adeemed  to  that  ex- 
tent. 

Appeal  fropi  circuit  court,  Wayne  county. 
In  chancei-y;  Joseph  W.  Donovan,  Judge. 

Action  by  Marilla  B.  C^rmlchael  against- 
Ada  M.  Lathrop  and  Emily  B.  Lloyd.  De- 
cree for  defendants,  and  plaintiff  appeals. 
Reversed 

Fraser  &  Gates,  for  appellant  Charles  A. 
Kent,  for  appellees.  ■ 

IIOOKEU,  .!.  The  wIU  of  Henry  P.  Pul- 
ling was  executed  In  June,  187'2.  After  giv- 
ing hln  wife  the  use  and  enjoyment  of  all 
of  his  property  during  life.  In  lieu  of  dower, 
it  provided  that:  "Second.  All  the  remain- 
der of  the  estate  of,  in,  and  to  my  said 
property,  both  real  and  personal,  subject  to 
the  said  life  pHtate  of  my  said  wife,  I  give, 
devise,  and  tiequeath  to  luy  three  daughters, 
Ada  M.  I^throp,  of  Detroit.  Michigan,  Emily 
Lloyd,  of  Albany,  New  York,  and  Marilla  B. 
Carniichael.  of  Amsterdam,  New  York,  and 
to  their  heirs  forever,  share  aod  share  alike. 
*  *  •  Tblrd.  I  hereby  authorize  and  em- 
power my  hereinafter  named  executors  to 
sell  and  convey  in  fee  simple  nbS  'tute,  In 
their  (llHcretion,  any  pi  i-riou  ur  ail  of  my 
real  estate,  with  a  view  of  otherwise  In- 
vesting the  proceeds  thereof,  or  to  change 
my  present  securities  into  real  InvestmentH. 
But  such  change  is  to  be  done  with  the  con- 
sent  of  my  wife,  and  the  approval  of  tbc 
probate  court  or  a  court  of  chancery.  And 
this  power  and  authority  of  w  selling  and 
conveying  in  fee  simple  nlisoluto  my  real 
estate  Is  hereby  made  notwltliBtaudlng  the 
bequests  which  are  given  to  my  daughters, 
which  liequests  are  heretiy  made  subservient 
to  said  power.  And  I  do  hereby  direct  my 
executors  to  Invost  all  my  moneys  and  prop- 
erty, anil  the  avails  of  all  real  estate  so  sold. 
In  first-class,  nnlncumbered  real-estate  mort- 
gages, or  in  United  States  bonds  or  Michigan 
state  bonds,  said  securities  to  be  held  and 
retained  by  them,  and  the  Income  thereof 
paid  quarter  yearly,  or,  at  the  furthest, 
every  half  year,  by  them,  to  niy  said  wife. 
nntU  her  decease,  and  on  such  death  my 
estate  is  to  be  closed  up  and  dlstrilnited  aa 
provided  for  In  the  second  clause  of  thin 
my  will.  And  lastly  1  do  hereby  appoint 
my  brother  Abraham  C  Pulibig,  of  New 
York  City,  my  hrother-In-law  WiUlam  P. 
Bridgman,  of  Detroit,  and  ray  son-in-law 
Joseph  Lathrop,  of  Detroit,  to  be  the  ex 
ecuton  of  this  my  last  will  and  testamoit. 
hereby  revoking  all  former  wtlla  bj  me 
made.**  Mr.  Pulling  died  In  July.  1800.  and 
the   will   was  probated  August   IV,  IHX). 
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Jos^b  Lathrop  quallfttid  as  aecntor.  The 
probate  records  show  that  at  the  time  ot 
the  testator's  death  he  vas  seised  In  fee  of 
real  estate  to  the  value  of  ¥G5,U0:>,  thnt  there 
was  due  to  him  upon  land  contrBcts  f45,000, 
that  he  owned  other  peisnnal  propsrty  to 
the  amount  of  ^30,000,  and  that  there  were 
no  debts  or  claims  a^inst  the  estate.  Pre- 
Tlona  to  the  death  of  the  testator,  be  con- 
veyed  to  each  of  the  defendants  a  parcel 
of  real -estate;  that  conveyed  to  Mrs.  Lloyd 
being  alleged  to  be  worth  914,000,  and  that 
received  by  Mrs.  Lathrop  said  to  be  worth 
910.000.  There  la  evidence  tending  to  fthow 
that  be  Intended  to  repair  the  house  up  >n 
Mrs.  lAthrop's  property,  thereto  makiuK  the 
sift  to  toer  equal  to  that  of  Mrs.  Lloyd,  and 
that  he  Intended  to  do  as  well  by  hi!<  other 
daughter,  the  complainant;  but  her  biia- 
taand  became  emt)aiTa88ed,  and  finally  went 
to  btate'a  prison,  and  she  never  received  a 
home,  as  the  others  had.  Her  father,  how- 
ever, gave  to  her  money  from  time  to  time, 
for  her  support,  which  aR^regated  91,100. 
Soon  after  the  probate  of  the  will,  iltlgatlui 
arose  between  the  widow  and  children, 
whlcb  was  finally  adjusted,  and  the  property 
was  divided,  the  inrtles  executing  the  net>e!*- 
sary  deeds  and  other  Instrnmeute  to  carry  It 
into  effect  The  acconnte  of  Lathrop.  the 
execDtor.  were  settled,  and  he  was  dlsclmr- 
ged.  There  Is  now  some  land  held  In  com- 
mon by  the  three  fdsters. 

The  complainant  flies  the  bill  In  this  ennse, 
allefi^nff  that  the  lands  conveyed  by  th4>  tes- 
tate to  her  two  sisters  should  be  treated  as 
ademptions  of  their  respective  legacies,  and 
that  they  should  be  required  to  acronnt  to 
her  twr  her  share  thereof.  She  alleges  that 
her  father  so  Intended,  and  that  they  rec- 
ognised the  justice  thereof,  and  promised 
to  see  that  she  received  the  same,  and,  rely- 
ing upon  such  promises,  she  cmisented  to  the 
settlement  of  the  estate,  expecting  that  her 
sisters  would  pay  her  an  amount  equal  to 
tier  share  of  said  parcels  so  received  by 
them.  It  seems  tacitly  agreed  that  tbis  rec- 
ord lnv<^ves  only  the  question  whether  the 
propH^  conveyed  to  Mrs.  Llc^d  and  Mrs. 
Lathrop  t>efore  the  testator's  death  should 
be  applied  upon  their  respective  Interests 
nnder  the  will,  or.  In  other  words,  as  the 
connsel  for  the  complainant  state  It,  wheth- 
er It  can  be  treated  as  ademption  or  a  satls- 
tection  pro  tanto  of  their  bequests.  We  arc 
perhaps  at  liberty  to  assume  from  the  plead- 
IngB  and  admitted  facts  that  the  defend- 
ant* received  sufflcl«it  persoual  property 
under  the  will  to  more  than  cover  the  claim 
of  the  complainant;  In  other  words,  that 
they  have  received  bequests  to  such  amount 
in  addition  to  any  lands  that  they  may  have 
received.  As  to  such  personal  property,  the 
will  made  the  sisters  legatees,  although  tiiey 
may  have  been  also  devisees  as  to  the  real 
estate;  if  the  contention  of  the  defendants' 
connsel  Is  correct.  In  other  words,  they  are 
none  the  less  legatees,  taking  bequests  of 


personal  propMty,  because  one  and  the  name 
prorlsloD  of  the  will  gave  tX  em  both  persoual 
and  real  projterty.  Hence  we  need  spend  no 
time  upon  the  question  whether  the  terms 
of  tlie  will  made  them  devisees,  as  there  are 
legacies  snflOcIent  to  support  the  ademption 
contended  tot.  We  can  therefore  eliminate 
some  of  the  questions  which  arise  where  an 
attempt  Is  made  to  apply  the  doctrine  of 
satisfaction  to  a  devise  of  real  property  by 
reason  of  the  conveyance  to  the  devisee  of 
other  property.  The  case  Is  one  where  It  Is 
claimed  that  a  gift  of  personal  property  by 
will  may  be  satisfied  by  a  conveyance  of 
land,  when  such  Is  the  clear  iDtentl(Na  of  the 
testatw.  If  a  person  should  bequeath  to 
anotlier  a  sum  of  money,  and,  previous  to 
his  (the  testator's)  death,  should  pay  to  such 
person  the  same  amount,  npon  the  express 
understanding  that  It  was  to  discharge  the 
bequest,  the  legacy  would  be  thereby  adeem- 
ed. But,  In  the  absence  of  an  apparent  or 
expressed  Intention,  that  would  not  ordl- 
nftrily  be  the  effect  of  the  payment  of  a 
sum  of  money  to  a  legatee  under  an  exist- 
in^vlll.  Generally,  such  jpayment  would 
not  affect  the  l^cy.  To  this  rule  there  Is 
an  oxeeptlon,  where  the  testator  Is  a  parent 
of  or  stands  to  the  legatee  in  loco  parentis. 
In  such  case  the  payment  would  be  presum- 
ed to  be  an  ademption  of  the  legacy.  At 
first  blush  this  Imprenes  me  as  an  unrea- 
sonable rule,  as  It  puts  the  stranger  legatee 
upon  a  better  footing  than  the  testator's 
own  son,  and  Judges  and  law-writers  have 
Mcverely  condemned  the  rule.  See  Story, 
Eq,  Jur.  Si  1110-1113.  It  has  been  said  that 
"this  rule  has  excited  the  regret  and  cen- 
sure of  more  than  one  eminent  modem  judge, 
although  It  has  met  with  approbation  from 
other  high  authorities."  WlUlams,  Bx'rs, 
18^.  Story's  condemnation  of  It  Is  strong, 
but  he  adds.  **We  must  be  content  to  declare 
ItH  lex  Hcrl])t.*!  est.  It  Is  established,  thotigli 
tt  may  not  be  entirely  approved."  And 
Worden,  J.,  In  Weston  v.  Johnson,  48  Ind. 
B.  says,  "Whatever  may  be  thought  of  the 
doctrine.  It  Is  thoroughly  establlabed  in  Eng- 
lish and  American  Jurisprudence."  Shudal  ■ 
V.  Jekyll,  2  Atk.  518;  2  White  &  T.  Lead. 
Caa.  Bq.  (4tb  Ed.)  741;  Van  Houten  v.  Post, 
A3  N.  J.  Eq.  344;  Ex  parte  Pye,  18  Tea  140. 
With  a  refinement  of  logic,  characterlstlti, 
the  early  English  judges  held  that  the  In- 
tention to  adeem  a  legacy  la  to  be  presum- 
ed from  the  advancement  of  a  part  of  the 
legacy,  on  the  theory  that  it  was  the  testa- 
tor's right  to  do  B<y,  and  that  he  must  be  pre- 
sumed to  be  the  best  judge  of  the  propriety 
of  a  revocation;  but  the  rlgoi'  of  this  rule 
has  been  relaxed,  and  cannot  now  be  said 
to  be  the  law.  Ex  parte  Pye,  18  Yes.  140; 
Pym  V.  Lockyer,  5  Myln6  &  O.  20,  55;  Mon- 
tague V.  Montague,  15  B«tv.  665;  Williams, 
Ex'rs,  1333;  Hopwood  v.  Hopwood,  7  H.  L. 
Gas.  728;  Wallace  v.  Du  Bols.  65  Md.  153, 
159,  4  Atl.  402.  See  cases  cited  1  Pom.  Bq. 
Jur.  i  553,  note  3.  There  are  cogent  rea- 
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BoDB  in  support  of  the  rule  stated,— L  e.  tbat 
payment  to  a  sou  adeems  tlie  legacy, — wblch 
Is  based  on  tlic  theory  that  such  legacy  is 
to  be  considered  as  a  portion,  and  that  the 
father's  natural  Inclination  to  treat  bis  chil- 
dren alike  renders  it  more  probable  tbat  his 
payment  was  in  the  nature  of  an  advance- 
ment than  a  dlRcriminatlou  in  favor  of  one, 
oftentimes  the  least  worthy.  Double  por- 
tions were  considered  Inequitable,  and  upon 
this  the  doctrine  rests.  Suisse  v.  Lowther, 
2  Hare,  427.  While  the  authorities  are  a 
unit  that  a  legacy  by  one  In  loco  parentis 
will  be  adeemed  by  payment.  In  the  ab- 
sence of  an  apparent  or  expressed  intent  to 
the  contrary,  the  doctrine  was  early  re- 
stricted. Among  other  limitations  was  the 
rule  tbat  the  presumption  could  not  be  ap- 
plied to  a  residuary  bequest,  because  the 
court  would  not  presume  that  a  legacy  of  a 
residiie,  or  other  indefinite  amount  had  been 
satisfied  by  an  advancement,  as  the  testa- 
tor might  l>e  ignorant  whether  the  benefit 
that  be  was  couferrlng  equaled  that  which 
he  had  already  willed.  Freemantle  v. 
Bankes,  5  Yes.  85;  Clendoning  v.  ClymW,  17 
Ind.  155;  Story.  Eq.  Jur.  §  1115.  This  ex- 
ception fell  with  tbe  discarding  of  the  rule 
that  satisfaction  must  he  In  full.  Pym  v. 
Lockyer,  5  Mylue  &  C.  29;  Montefiore  v. 
Oucdella,  1  De  Gex,  F.  &  .T.  93.  Again,  it 
was  held  that  it  could  not  be  applied  unless 
tbe  advancement  was  ejusdem  generis  with 
the  legacy.  See  2  Story,  Eq.  Jur.  §  110». 
Counsel  for  the  defendant  contend  that  "the 
conveyance  of  real  estate  after  the  making 
of  a  will  is  held  not  a  satisfaction  of  any 
legacy,  io  whole  or  in  part,  even  though  tbat 
was  the  clear  intent  of  tbe  testator,"  and  he 
cites  several  authorities  to  sustain  tbe  prop- 
OHltiou.  lu  Arthur  v.  Arthur,  10  Barb.  9.  it 
was  held  tbat  "a  conveyance  made  subse- 
quent to  a  devise  of  land  is  not  a  revocation 
or  satisfaction  of  a  devise  of  other  lauds  to 
the  grantee.  But,  if  the  conveyance  be  of 
a  portion  of  the  same  land,  tbat  Is  a  revoca- 
tion pro  tauto."  This  was  a  case  where  tbe 
court  found  tbat  the  grantor  Intended  and 
the  grantee  eii)ected  tbe  land  conveyed 
would  be  in  lieu  of  the  grantee's  share  un- 
der tbe  will.  It  was  said  that  to  bold  that 
the  conveyance  was  a  satisfaction  was  to 
hold  tliat  the  will  might  be  revoked  by  im- 
plication, which  could  not  be  tolerated  un- 
der the  statute  of  frauds.  This  case  con- 
tains an  elaborate  discussion  of  tbe  subject, 
and  cites  many  of  the  earlier  authorities 
bearing  upon  It.  The  court  of  appeals  con- 
sidered the  subject  in  Biirnham  v.  Comfort, 
108  N.  Y.  5;t5.  15  X.  E.  710.  In  this  case  it 
was  claimed  tbat  a  devise  of  real  pi*operty 
was  satisfied  by  the  payment  of  money,  on 
the  express  underetanding,  evidenced  by  the 
receipt  of  the  devisee,  that  it  was  received  as 
a  part  of  her  father's  estate.  The  court 
said  that  to  Rustalu  such  claim  they  must 
hold  that  it  operated  as  a  revocation  of  the 
will,  which  would  contravene  "the  spirit,  If 


not  the  letter"  of  the  statute  of  frauds,  and 
tbat  the  proposition  "lacked  support  In  prin- 
ciple as  well  as  authority."  The  opinion 
then  asserts  that  "the  rule  of  ademption  is 
predlcable  of  legacies  of  personal  estate,  and 
not  applicable  to  devises  of  realty."  After 
discussing  the  question  of  intention,  and  In- 
timating that,  while  a  presumption  of  in- 
tention that  the  gift  should  l>e  in  satisfac- 
tion would  exist  If  the  case  were  one  In- 
volving a  legacy,  it  would  not  In  case  of  a 
devise,  it  proceeds  to  show  that  tbe  stat- 
ute of  frauds,  which  extends  to  wills,  was 
an  unsurmountable  barrier  to  tbe  applica- 
tion of  the  rule  contended  for.  as  to  de- 
vises. Two  members  of  the  court  dissented. 
Tbe  supreme  court  of  South  Carolina,  in 
the  case  of  Allen  v.  Allen,  13  S.  0.  512.  had 
occasion  to  consider  a  case  where  the  lega- 
tees were  also  devisees,  as  in  the  present 
case.  It  was  held  tbat  payments  of  money 
were  to  be  considered  as  made  In  satisfac- 
tion of  the  legacies,  but  not  the  devls^.  The 
court  said:  "It  would  seem  that,  upon  the 
same  principles,  devises  of  real  estate  ought 
likewise  to  be  adeemed  (if  such  a  term  can, 
with  any  propriety,  be  applied  to  devises) 
by  subsequent  payments  to  the  devisees 
with  tbe  Intention  of  producing  that  result; 
but  It  Is  conceded  that  the  doctrine  of 
ademption  has  never  been  applied  to  de- 
vises of  real  estate,  and,  in  tbe  atisence  of 
any  authority,  we  do  not  feel  Justified  In 
disregarding  the  well-established  line  which 
has  (or  ages  been  drawn  between  real  and 
personal  estate,  even  though  we  may  he 
thereby  compelled  to  thwart  tbe  obvious  in- 
tention of  tbe  testator,  and  disturb  the  dis- 
tribution of  his  property  which  he  thought 
was  proper  and  just  to  his  descendants. 
For,  while  the  intention  of  tbe  testator  ia 
the  cardinal  rule  of  construction  of  a  will, 
yet  such  Intention  cannot  be  given  where 
it  Is  in  confiict  with  the  rules  of  law.  A  de- 
vise of  real  estate  cannot,  like  a  pecuniary 
legacy,  be  affecTed  by  any  subsequent  trans- 
actions t>etwecn  the  testator  and  the  de- 
visee, but  must  stand  until  it  is  revoked  or 
altered  in  the  manner  prescribed  by  law." 
Attention  is  also  called  to  the  case  of  Swails 
V.  Swails,  98  Ind.  511.  In  this  case  land 
was  devlseU  as  follows:  88  acres  to  J.;  36 
acres  to  N.  Subsequently  the  testator  con- 
veyed portions  of  the  same  land  as  follows, 
viz.:  60  acres  to  J.,  the  sou;  and  40  acres  to 
N.,  a  grandson.  It  was  held  that  the  deeds 
did  not  revoke  the  devise  of  the  24  acres  to 
N'.,  and  tbat  the  doctrine  of  ademptitm  does 
not  apply  to  specific  devises  of  real  estate, 
nor  where  the  devisor  does  not  stand  In  loco 
parentis.  The  case  followed  Weston  t. 
Johnson,  48  Ind.  1,  where  it  was  held  that 
the  doctrine  of  ademption  of  legacies  by 
advancement  to  tbe  l^catee  by  the  testator 
in  bis  lifetime  has  no  application  to  de- 
vises of  real  estate.  Again,  In  CSampbell  v. 
Martin,  87  Ind.  577.  it  Is  said,  "Bat  we  know 
of  no  reason  whatever  for  tbe  extension  of 
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tbe  doctrine,  and  maldng  it  ai^Ucable  to 
derises  of  real  estate."  la  Marshall  t. 
Keocb,  3  Del  Ch.  239,  tbe  court  admits  that 
iu  Bome  cases  a  conveyaDce  to  a  devisee  aft- 
er tbe  making  oi  the  will  would  opoute  in 
Uke  maimer  as  the  ademptioa  of  a  l^acy^,— 
e.  £.  when  the  conveyaace  to  the  devisee  is 
of  the  same  land,~l)ecau8e  "by  such  a  c(m- 
wyance  the  testator  executes  his  devise, 
precis^  as  the  settlement  of  a  portion  on  a 
legatee  Is  an  ademption  of  the  legacy."  The 
court  adds  that  "the  ctrnveyance  to  a  devisee 
of  lands  other  than  those  devised,  or  of  an 
interest  In  lands  different  from  that  devised, 
has  never  been  held  an  Implied  revocation 
of  tbe  devise."  The  authorities  cited  in 
■upport  of  this  are  all  ancleut,  exc^t  Ar- 
thur T.  Arthur,  hereinbefore  discussed.  We 
mention  at  this  point  the  fact  that  all  of 
these  were  cases  wh»re  the  attack  was 
made  upon  a  devise,  merely,  except  tbe 
South  CaroUoa  case,  and  In  that  case  tbe 
claim  of  ademption  was  sustained  as  to  tbe 
legacies.  2  Weerner,  Adm'o,  p.  978,  is  cit- 
ed in  support  of  defendants'  contention. 
This  author  dismisses  the  subject  with  the 
statement  that  "specific  legacies  are  said  not 
to  be  affected  by  the  subsequent  advance- 
ment of  a  portion,  because  the  gift  of  spe- 
cific articles  of  personal  pn^erty  by  a  fath- 
er  to  bis  child  Is  not  presumed  to  be  intend- 
ed as  a  portion.  And,  for  the  same  reason, 
real  estate  devised  is  held  not  to  come  with- 
in tbe  rule;  but  this  exception  Is  repudiated 
in  Virginia,  and  unfavorably  commented  on 
el&ewhere."  See  Hansbrough  t.  Hooe,  12 
Leigh,  31G. 

Tlie  authorities  cited  have  been  comnwnted 
on  at  length  for  tbe  purpose  of  showing  that 
they  differ  from  the  case  before  us,  Inasmuch 
as  they  were  cases  where  It  was  sought  to 
treat  conveyances  as  satisfactions  of  devises. 
This  Is  not  a  case  wliere  an  attempt  is  made 
to  deprive  a  devisee  of  title  to  land  willed  to 
him.  but  It  is  claimed  that  tbe  presumption 
that  a  bequest  to  a  son  is  satisded  pro  tanto 
by  a  gift  is  not  to  be  applied  where  the  f(itt 
te  of  land  instead  of  money,  or  other  personal 
property  ejusdem  generis.  In  Richards  v. 
Humphreys,  15  Pick.  140,  will  be  found  the 
following  dictum  of  Shaw,  u  J.:  "We  liave 
seen  that  ademption  depends  solely  upon  the 
will  of  the  testator,  and  not  at  all  upon  the 
ability  of  the  party  receiving  to  give  a  valid 
dij^'liarge.  Had  moaey  been  paid  to  trustees 
or  others  for  her  benefit,  without  any  act  or 
couicnt  of  hem,  if  given  expressly  In  lieu  or 
in  satisfaction  of  such  legacy  to  her.  It  would 
have  operated  as  an  ademption.  Had  be  pur- 
chased a  house  or  other  property  Is  her  name, 
and  for  her  benefit,  with  the  like  Intent  and 
purpose  expressed.  It  would  have  had  the 
fiauie  effect"  It  la  apparent  that  tlie  law 
louks  upon  a  legacy  to  a  son  as  a  setting  off 
of  ills  portion.  Also,  it  Is  plain  that  a  subse- 
quent gift,  unless  It  be  of  real  estate.  Is  pre- 
sumed tc  be  in  satisfaction  pro  tanto  of  the 
legacy.  It  Is  also  settled  that  whether  the 
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gift  Is  to  be  considered  an  ademption  of  a  leg- 
acy must  depend  upon  tbe  intent  of  the  tes- 
tator alone.  A  gift  of  personal  property  to  a 
son  may  be  shown  not  to  have  been  so  In- 
tended, but  the  burden  is  upon  the  legatee. 
Ford  V.  Tynte,  2  Hem.  &  M.  324.  A  gift  to 
a  stranger  may  be  shown  to  have  been  In- 
tended as  an  ademption,  but  here  the  pre- 
sumption Is  the  other  way,  the  burden  being 
upon  the  administrator  to  show  such  Intent. 
Th«'e  can  be  no  doubt  that  a  testator's  con- 
veyance of  real  property  may  constitute  an 
ademption,  If  he  so  intends  it,  e.  g.  where  he 
expresses  the  Intent  in  the  conveyance,  and 
poesiUy  In  other  ways.  If  so,  the  only  sig- 
uiflcance  of  tbe  doctrine  ejusdem  generis  is  its 
effect  upon  the  presumption.  The  doctrine 
that  the  property  conveyed  must  be  ejusdem 
generis  appears  to  be  the  only  ground  upon 
which  it  can  be  aald  that  the  conveyance  In 
this  case  should  not  be  treated  as  satisfac- 
tion pro  tanto.  It  has  been  said  in  early 
cases  that  "when  tbe  gift  by  will  and  the  por- 
tion are  not  ejusdem  generis,  the  presumptiim 
wiU  be  repelled.  Thus,  land  will  not  be  pre- 
sumed to  be  intended  as  a  satisfaction  for 
money,  nor  money  for  land."  Bellasis  v. 
Utbwatt,  1  Atk.  428;  Goodfellow  v.  Burchett, 
2  Vem.  298;  Ray  v.  Stanhope,  2  Ch.  B,  15»; 
Savllle  V.  SaviUe,  2  Atk.  458;  Grave  v.  EJarl 
of  Salisbury,  1  Brown,  Ch.  425.  But  see  Ben- 
gongb  V.  Walker,  16  Yes.  507.  The  courts 
have  not  accepted  without  protest  the  proposi- 
tion that  the  application  of  the  presumption 
arising  from  the  relation  of  parent  and  child 
should  depend  upon  the  similarity  of  the  pnp- 
erty  willed  and  donated,  and  It  has  been  ask- 
ed "why,  if  a  gift  of  a  thousand  dollars  will 
satisfy  a  l^acy  of  that  amount.  It  should  not 
equally  be  satisfied  by  a  donation  of  lands  of 
equal  value."  And  see  Pym  Lockyer,  S 
Mylne  &  C.  44.  But  all  agree  that  ademption 
Is  a  matter  of  intent.  In  Jones  v.  Mas<m,  6 
Band.  (Va.)  677.  the  court  said,  "This  whole 
class  of  cases  d^nds  upon  the  Intention." 
In  Hosklns  v.  Hoakins,  Free.  Ch.  263,  it  Is 
said,  "I  answer,  it  still  shows  that  intontlon 
Is  everything;  ejusdem  generis  nothing."  In 
Chapman  v.  Salt,  2  Vem.  640,  it  was  said, 
"Showing  that  Intention  Is  everything." 
Again,  "It  is  laid  down  gena-ally  that  a  resid- 
uary legacy  will  not  adeem  a  portion  due  un- 
der a  settiement,  because  it  is  entirely  uncw- 
tain  what  that  legacy  may  be.  But  this  rule, 
like  the  rest,  yields  to  intention."  Rickman 
V.  Morgan.  1  Brown,  Ch.  63.  2  Brown,  Ch. 
304.  In  Bengouffh  v.  Walker,  15  Vea.  507,  It 
was  held  that  a  bequest  of  a  share  In  powder 
works,  charged  with  an  annuity,  was  a  satis- 
faction of  a  portion  of  $2,000,  when  it  was  so 
intended.  See,  also.  Gill's  Estate,  Pars.  Eq. 
Gas.  139.  It  Is  forcefully  argued  that  these 
cases  moke  obsolete  the  doctrine  of  ejusdem 
generis.  Whether  they  do  or  not,  they  cer- 
tainly show  that  It  must  yield  to  the  teetn.- 
tor's  Intent.  We  cannot,  therefore,  accede  to 
the  proposition  of  counsel  for  the  defendante 
"that  tbe  conreyance  of  real  estate  will  not 
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be  held  a  sattefaction  of  any  legacy  tn  whole 
or  In  part,  even  though  the  intent  of  the  tes- 
tator ia  clear."  We  think  the  testimony 
shows  the  testator's  Intent  There  may  be 
testimony  In  the  recn^  that  was  Incompetent 
to  prove  it,  but  there  is  suffldent  that  was 
competent.  The  widow  was  coDTersant  with 
the  Mitire  transaction,  and  the  defendants' 
statements  are  admissions  of  their  knowledge 
of  sQch  intentions. 

It  is  contended  that  "the  allowance  of  a  con- 
veyance of  property  as  a  satisfaction  of  a  de- 
vise or  legacy  would  be  equivalent  to  a  revo- 
cation of  the  will  tn  part,  and  It  would  have 
to  be  proven  In  the  manner  provided  by  our 
statute  for  the  revocation  of  wills,  e.  g.  by  the 
destruction  of  the  will,  or  the  making  of  a 
new  wni."  How.  Ann.  St.  |  B793;  Lansing 
V.  Haynea,  95  Mich.  16.  54  N.  W.  699.  We 
think  It  should  not  be  called  a  revocation  of 
the  will.  The  defendants'  beQuests  are  per- 
mitted to  stand  unquestioned,  and  matter  In 
discharge  of  the  obligation  (1.  e.  payment)  Is 
shown.  The  will  Is  not  overturned  or  re- 
voked. It  Is  satisfied.  We  think  the  prayer 
of  the  bill  should  be  granted,  and  the  record 
should  be  remanded  to  the  circuit  court  for 
the  county  of  Wayne,  In  chancery,  for  further 
piwceedlngB.  Decreed  accordingly.  The  oth- 
er Justices  concarTed. 


WAGG-ANDBRSEN  WOOLEN  CO.  v. 
DUNN,  Sheriff. 
(Sopreme  CJourt  of  Wiscoiuin.    S'eb.  18,  1896.) 
Bill  or  Sals  ab  Bscqritt— Filing. 
Under  Sanb.  &  B.  Ann.  St  S  2313,  mak- 
iDg  the  filiDg  of  a  chattel  mortgage  essential  to 
its  validity  against  third  persons,  unless  accom> 
panied  by  delivery  and  continued  possession  of 
the  property,  the  holder  of  a  bill  of  sale,  taken  as 
secarity,  and  not  filed  for  two  months  thereafter, 
cannot  recover  the  pn^wrty  from  the  sheilff,  who, 
in  the  meantime,  seized  It  from  the  debtor  on  an 
execution  against  him,  and  is  in  possession;  oor 
can  sadi  plaintiff  be  aided  by  thie  invalidity  of 
the  defenosnt's  seimre. 

Appeal  from  superior  court,  Milwaukee 
county;  R.  N.  Austin.  Judge. 

Action  by  the  Wagg-Andersen  Woolen  Com- 
pany against  Michael  Dunn,  sheriff.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Henry  W.  Dunlop,  for  appellant  Turner, 
Bloodgood  &  Kemper  and  J.  H.  Turner,  f<N: 
respondent 

CASSODAT,  C.  J.  It  appears  from  the  rec- 
ord that,  January  30,  1894,  one  Flnkelsteln 
was  Indebted  to  the  plaintiff  on  account  of 
goods  theretofore  sold  and  delivered,  and  on 
that  day  executed  and  delivered  to  the  plain- 
tiff, on  account  of  such  Indebtedness,  his 
Judgment  note  for  $326;  that  Judgment  was 
thereupon  immediately  entered,  and  execu- 
tion Issued,  and  Flnkelstein's  stock  of  goods 
levied  upon,  and  taken  Into  the  i>oaseasIon  of 
tbe  sheriff;  that  Flnkelstein  thereupon  pro- 


tested, and  the  result  was  that,  January  31, 
1894,  Flnkelsteln  gave  to  the  plaintiff  a  bill 
of  sale  of  his  said  stock  of  goods,  reciting  a 
consideration  of  ¥1,  with  the  parol  agreement 
that  It  should  be  security  for  the  plalntlfTs 
debt,  which  Flnkelsteln  then  agreed  to  pay 
at  the  rate  of  |50  per  month,  but  which  bill 
of  sale  was  not  filed  until  April  20,  1894; 
that  February  2,  1894.  Flnkelsteln,  being  In- 
debted to  Fomes  &  Co.  In  the  sum  of  $4T0, 
executed  and  delivered  to  them  his  Judgment 
note  for  that  amount,  upon  which  Judgment 
was  entered  on  that  day  for  that  amount  and 
costs,  to  wit  ¥500.50;  that  execution  was 
Issued  thereon,  and  the  stock  of  goods  levied 
vtpon,  and  taken  by  the  defendant  herein,  as 
sheriff,  on  that  day;  that  February  19,  18M, 
Flnkelsteln  made  a  voluntary  assignment  for 
the  benefit  of  his  credltois  to  one  Smythe. 
who  immediately  qualified  and  entered  upon 
the  discharge  of  his  duties  as  such  assignee; 
that  February  22, 1894,  the  plaintiff  demand- 
ed the  goods  so  held  by  the  defendant,  but  he 
refused  to  give  them  up;  that  April  20,  1894, 
the  plaintiff  filed  the  bill  of  sale  with  the 
clerk,  and  on  the  same  day  commenced  this 
action  of  replevin,  to  recover  tbe  goods  In 
question,  nnder  and  by  virtue  of  the  bill  of 
sale.  The  defendant  answered,  and  justified, 
as  such  sheriff,  undei  tbe  execution  and  judg- 
ment In  favor  of  Fomes  &  Oo.  At  the  close 
of  the  trial,  the  Jury  returned  a  verdict  to  the 
effect  that  they  found  for  the  defendant,  and 
that  he  was  entitled  to  a  return  of  the  prop- 
erty described  In  the  complaint  herein;  that 
be,  as  sheriff,  was,  at  the  time  of  the  com- 
mencement of  this  action,  lawfully  entitled 
to  the  possession  of  such  property  by  virtue 
of  the  execution  mentioned;  that  the  amount 
of  the  spet^l  property  of  tbe  defendant  un- 
der said  execution  was  the  judgment  of  $500.- 
50,  and  the  Interest  thereon,  being  $27.50; 
that  the  value  of  the  property  taken  from  the 
defendant  was,  at  the  time  It  was  so  taken, 
$700;  that  they  assessed  the  defendant's  dam- 
ages at  6  cents.  From  the  judgment  entered 
thereon,  accordingly,  tbe  plaintiff  brings  this 
appeaL 

The  plaintiff  must  recover,  if  at  all,  upon 
the  strength  of  Its  own  title,  and  not  upon 
the  weakness  of  the  defendant's  title  and 
right  to  the  possession.  The  plalntllTa  claim 
of  title  and  right  to  possession  rests  entirely 
upon  the  bill  of  sale,  which,  confessedly,  was 
taken  as  mere  security  for  the  payment  of  a 
debt.  Being  a  mere  security,  and  not  having 
been  filed  as  required  by  the  statnte.  It  was 
Invalid,  as  against  any  other  person  than  the 
parties  thereto.  Sanb.  &  B.  Ann.  St  8  2313. 
and  cases  cited  In  tbe  notes.  See.  also,  Par- 
TOSkl  V.  Goldberg,  80  Wis.  339,  50  N.  W.  191; 
Drug  Co.  V.  Hvambsahl.  89  Wis.  61,  61  N. 
W.  299.  Counsel  for  the  plaintiff  contends 
that,  because  tbe  execution  under  which  tbe 
defendant  justifies  was  issued  upon  the  judg- 
ment entered  upon  the  judgment  note  within 
80  days  prior  to  making  the  assignment,  the 
same  was,  by  rirtue  of  the  statute,  rendered 
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TOfd  and  of  no  effect  Sanb.  &  B.  Ann.  St 
i  1693a.  But  the  aame  argument  under  the 
same  statnte,  appUea  equally  to  the  blU  of 
sale.  Neither  question,  however,  Is  here  In- 
TolTed,  Blnce  the  defendant  as  sherJCf.  Is  In 
possession,  and  the  plaintiff  has  shown  no 
Baperlor  title  or  right  to  the  possession.  The 
Judgment  of  the  superior  court  for  Milwau- 
kee coDDty  Is  aflSirmed. 


TOUNG  T.  KRUBOEB  et  al. 
(SivreDBe  Court  of  Wiactoudn.    Feb.  18,  1896.) 
BinfH0ii»— Bbhtiob  OS  Firm— Kbtubk. 
L  A  return  on  a  sanuaons  la  an  action 
against  a  firm,  recftiog  a  service  on  both  partners 
reading  the  summons  to  one  of  them,  and  by 
leaving  with  him  a  copy  thereof  for  "each"  of 
them,  showf  a  vahd  service  on  the  partner  to 
whom  the  summona  was  read,  and  therefore  au- 
tfaorizes,  under  Rev.  SL  §  3663,  on  default  a 
judgment  against  both. 

2.  A  summons  retamable  August  17  tb,  serv- 
ed on  August  lllh,  is  served  idx  days  before  re- 
tain day. 

Appeal  from  circuit  court,  Milwaukee  coun- 
ty; D.  H.  Johnson.  Judge. 

Action  b7  A.  G.  Young  against  Julius  Krue- 
ger  and  another.  From  a  Judgment  on  cer- 
tiorari to  the  circuit  court,  reversing  a  Judg- 
ment of  the  Justice  court  for  plaintiff,  be  ap- 
peals. Reversed. 

This  was  an  action  commenced  In  a  Jus- 
tice's court,  by  the  appellant  against  the  re- 
spondents, as  copartners.  A  summons  was 
Issued  by  the  justice  on  August  6,  1894,  re- 
turnable August  17,  1894.  It  was  returned, 
bearing  the  following  Indorsement  of  service: 
"I  certify  that,  oa  the  11th  day  of  August 
1894,  at  the  city  and  cotinty  of  Milwaukee,  I 
served  the  within  summons  on  the  defendants 
Julios  Krueger  and  Henry  Krueger,  by  read- 
ing the  same  to  Julius  Krueger,  and  deliver- 
ing to  and  leaving  with  him  a  true  copy 
thereof  for  each  of  them,  at  their  usual  place 
of  abode.  The  defendant  Henry  Krueger  I 
could  not  find."  On  the  return  day  of  the 
summons  tbe  defendants  failed  to  appear. 
The  plaintUf  proved  bis  case  and  took  Judg- 
ment against  both  defendants.  Tbe  case  was 
taken  by  common-law  certiorari  to  the  circuit 
court,  which  court  reversed  tbe  Justice's  judg- 
ment. From  this  Judgment  of  tbe  circuit 
court  this  appeal  is  taken. 

H.  W.  Sawyer  and  E.  W.  Sawyer,  for  ap- 
pelant   I.  T.  Ford,  for  respondents. 

NEWMAN,  J.  (after  stating  the  facts).  Tbe 
respondents  claim  that  tbe  constable's  return 
fails  to  show  a  good  service  upon  either,  both 
because  what  wab  done  did  not  amount  to  a 
good  service,  and  because  it  was  not  made 
six  full  days  before  the  date  at  which  It  was 
retnmable.  Tbe  summons  was  read  to  Julius 
Krueger.  That  lacks  nothing  of  perfect  serv- 
ice on  him,  unless  it  should  appear  that  be 
demanded  a  copy,  and  bis  demand  was  not 
complied  wttb.    Section  3600,  Rev.  St  But 


it  appears  that  the  officer  did  deliver  to  and 
leave  with  blm  a  true  copy  "for  each  of 
them."  It  Is  not  quite  plain  what  tbe  return 
lacks  of  showing  a  good  service  upon  Henry 
Krueger,  also.  It  shows  that  be  was, not 
found  by  tbe  officer,  and  that  a  copy  was'  left 
for  bim,  at  the  usual  place  of  abode  of  both 
of  them,  with  bis  codefendant  and  copartner, 
to  whom  he  read  the  original  summons.  It 
Is  not  quite  obvious  what  that  lacks,  In  sub- 
stance, of  "leaving  a  true  o^y  thereof  at  his 
usual  place  of  abode.  In  the  presence  of  some 
one  of  the  family,  of  suitable  age  and  dis- 
cretion, who  sbaU  be  Informed  of  its  con- 
tents." But  It  was  not  necessary  to  tbe  Juris- 
diction of  tbe  court  that  tbe  summons  should 
be  served  upon  Henry  Krueger,  for  the  Judg- 
ment wiilch  was  rendered  was  authorized  by 
service  of  tbe  summons  upon  one  only.  Rev. 
St  $  3663. 

Was  tbe  summont)  served  six  days  before 
its  return  day?  Is  the  11th  day  of  the  month 
six  days  before  the  17th  day?  In  the  com- 
putation of  the  time,  the  day  of  the  service 
should  be  excluded,  and  the  day  of  the  re- 
turn should  be  Included.  Sanb.  &  B.  Ann. 
St.  E  4971,  8ubd.  2-1;  22  Am.  &  Eng.  Enc. 
Law,  113,  and  cases  cited  In  notes;  26  Am. 
&  Eng.  Enc.  Law,  3.  Farts  of  days  are  to 
be  disregarded.  S  Am.  &  Eng.  Enc.  Law,  89. 
Tbe  service  was  six  days  before  the  return 
day.  The  Justice's  Judgment  should  have 
been  affirmed.  The  judgment  of  the  circuit 
court  Is  reversed,  and  tbe  cause  Is  remanded, 
with  direction  to  affirm  the  justice's  Judg- 
ment 


HBROLD  V.  PFISTEB. 

(Supreme  Cotirt  of  Wisconsin.    Feb.  18,  1806.) 

Injubt  to  Mi!Toa  Bhplotb— Abhdhptiox  or  Risk 
—  Whbm  a  QaBBTioM  or  Liw. 

1.  A  servant  girl,  16  jeara  of  age,  of  rea- 
sonable intelligence,  cannot  recover  for  an  injury 
ceased  by  tripping  over  steam  pipes  laid  on  the 
floor  of  her  employer's  kitchen,  and  covered  with 
boards  In  the  form  of  an  inverted  V,  rising  two 
Incbss  above  the  floor,  where  she  knew  of  the  ob- 
structions, and  had  passed  over  them  for  several 
montha  prior  U>  the  accident 

2.  The  tact  that  an  employ^,  injured  by  the 
alleged  negligence  of  his  employer,  la  a  minor, 
does  not  require  the  question  of  his  assumption  of 
risk  to  be  submitted  to  tbe  jury,  where  it  plainly 
appears  from  undisputed  evidence.  Casey  v. 
Railway  Co.,  62  N.  W.  624,  90  Wia.  113,  follow- 
ed; X^uebkp  V.  Mbchine  Works,  60  N.  W.  711, 
88  Wis.  442,  dietiLgui:4hed. 

Appeal  from  superior  court,  Milwaukee 
county;  R.  N.  Austin,  Judge. 

Action  by  Jullfi  Herold,  by  guardian, 
against  Charles  P.  Pflster  to  recover  for  In- 
juries caused  by  p  defective  floor.  From  an 
order  setting  aside  a  verdict  for  defendant 
directed  by  the  court,  and  awarding  a  new 
trial,  defendant  appeals.  Reversed. 

This  was  an  action  brought  by  the  plain- 
tiff, a  minor  of  the  age  of  about  16  years,  to 
recover  damages  against  tbe  defendant  for 
an  Injury  sustiUued  while  In  his  employ,  by 
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reason  of  bis  alleged  negligence  and  breach 
of  duty,  in  that  the  floor  of  the  kitchen  In 
which  8he  was  employed  as  second  vegetable 
Gook,  in  the  Hotel  Pfister,  was  unsafe  and 
dangMtnis,  as  the  steam  pipes  ninnlng  ttloug 
and  over  the  floor  were  covered  with  pieces 
of  boards,  In  the  form  of  an  inverted  V,  and 
extending  about  five  Inches  above  the  floor, 
and  that  the  defendant,  by  his  superintend- 
ent rtqulred  her  to  do,  alone,  the  work  which 
required  two  persons  to  do  It  In  a  safe  and 
proper  manner,  and  dli-ected  her  to  hurry, 
and  do  h»  work  quicker,  so  that  ahe  be- 
came excited  and  confused,  and  her  atten- 
tion was  thus  diverted  from  the  dangerous 
condition  of  the  floor,  whereby  she  fell  over 
said  steam  pipes  and  covering,  and  received!* 
in  consequence,  a  severe  cut  on  the  right 
arm  near  the  wrist,  and  other  Injuries,  from 
which  she  became  ill,  and  was  unable  to 
work,  etc.,  to  her  great  damage.  The  de- 
fendant Insisted,  In  his  answer,  that  the  floor 
was  not  unsafe,  and  that  he  had  not  been 
gnllty  of  any  n^Ugence  or  breach  of  duty, 
and  that  the  Injuries  of  the  plaintiff  were 
caused  solely  by  her  negligence  and  lack  of 
ordinary  care.  Upon  a  trial  before  a  jury, 
the  plaintiff  testified,  as  to  the  manner  of 
her  Injuiy,  In  substance,  that,  at  the  time, 
she  was  employed  'n  the  kitchen  as  second 
vegetable  cook;  that  It  was  her  duty  to  cook 
the  vegetables,  and  dish  them  out  on  the 
flteam  table,  about  30  feet  from  where  they 
were  preiiared,  for  the  waiters  who  attend- 
ed In  the  dining  room;  that.  In  coming  from 
the  vegetable  pantry  to  the  steam  table,  she 
had  to  cross  over  two  steam  pipes,  one  near 
the  table,  and  the  other  before  it,  and  they 
were  on  the  floor,  and  covered  with  boards 
In  the  form  of  an  inverted  V,  the  top  of  the 
covering  being  about  five  Inches  above  the 
floor;  tliat  she  had  no  ssslstauts,  but  had 
had  one  before,  and  in  carrying  a  jar  of 
mashed  potatoes  to  the  steam  table,  she  waa 
hurrying,  and,  as  she  was  crossing  over  one 
of  the  steam  pipes,  she  fell  and  cut  herself 
with  the  jar;  that  she  caught  with  her  heel 
In  stepping  over  It,  and  fell.   As  she  ex- 
pressed it,  her  heel  "caught  on  the  slant  of 
the  boards  >  nd  1  fell,  and  that  was  all  there 
was  of  It."  She  further  testified  that  the:e 
was  plenty  of  help;  that  the  room  was  well 
8tJi>plied  with  windows:  that  she  was  com- 
ing towards  the  light,  which  fell  directly  on 
the  floor;  and  that  the  condition  of  the  floor 
was  in  plain  sight  of  everyborly.  She  was  in 
the  plxteenth  year  of  her  age,  and  nearly  full 
grown,  and  had  worked  there  about  five  or 
six  months.   She  had  never  measured  the 
height  of  the  covering  of  the  steam  pipes, 
but  it  was  of  hard  wood,  with  a  tight  joint 
at  the  top,  and  the  floor  was  of  stone.  A  fel- 
low servant  described  the  situation  In  sub- 
stantially  the   same   manner,  and  stated 
that  the  hoards  were  about  as  wide  as  the 
length  of  a  volume  of  Reports;  that  the  first 
vegetable  cook  was  absent  that  day,  and  the 
plaintiff  had  to  do  the  work  a^oue.  The  un- 


contradicted evidence  showed  that  the  pipes, 
etc.,  were  in  the  same  condition  at  the  time 
of  the  trial  as  at  the  time  when  the  Injury 
occurred,  aud,  by  actual  measurement,  the 
height,  at  the  highest  point,  from  the  fioor  to 
the  covering  of  the  stcim  pipes,  was  two 
Inches,  and  It  was  thirteen  Inches  wide.  The 
jury  was  permitted  to  view  the  floor  aud  the 
covering  of  the  steam  pipes  In  qurstlou. 
One  Matthews,  who  had  bad  experience  In 
the  construction  of  buildings  and  laying  out 
of  pipes  therein,  testified  that  he  knew  how 
the  fioor  In  question  was  constructed,  and 
that  it  would  be  practicable  to  run  the  pipes 
under  It  and  anch  would  be  the  proper  meth- 
od; that  it  would  be  better  construction  to 
place  them  under  the  floor,  or  up,  over  the 
floor,  near  the  celling,  than  over  the  surfat-e 
of  the  floor.  It  was  admitted  that  the  de- 
fendant had  knowledge  that  another  person 
had  been  Injured  upon  the  covering  of  the 
pipes  In  question  prior  to  the  accident  to  the 
plaintiff.  At  the  close  of  the  evidence  the 
defendant's  couasel  moved  the  court  to  direct 
a  verdict  for  the  defendant,  and  such  request 
was  grafted,  and  a  verdict  for  the  defendant 
,  was  entered  accordingly.  Subsequently,  the 
plaintiff  moved  to  set  aside  the  verdict  and 
for  a  new  trial,  on  the  ground  that  the  court 
erred  in  directing  a  verdict  for  the  defendant 
which  motion  was  granted,  and  the  court 
made  an  wder  accordingly,  from  which  the 
defendant  appealed. 

Quarles,  Si>ence  &  Quarles,  for  appellant 
Runkel  &  Runkel  and  Austin  &  Fehr,  for  re- 
spondent 

PINNEY  J.  (after  stating  the  facts).  We 
think  it  is  entirely  plain  that  the  court  prop- 
erly directed  a  verdict  for  the  defendant 
The  plaintiff  appean  to  liave  been  a  person 
of  reasonable  Intelligence  and  Judgment  for 
one  of  her  years,  and  she  had  had  experi- 
ence In  the  kind  of  work  In  which  she  was 
employed,  and  had  worked  In  it,  upon  and 
over  the  floor,  which,  it  was  alleged,  was  of 
improper  and  unsafe  construction,  for  five 
or  six  months.  Beyond  question,  she  was  en> 
I  tirely  familiar  with  the  situation,  and  the  al- 
I  leged  element  of  danger  to  her  safety  while 
:  thus  engaged  In  her  service.  She  had  ar- 
rived at  years  of  discretion,  and  was  nearly 
or  quite  full  grown.  It  does  not  api>ear  that 
fbe  had  ever  made  any  complaint  of  the  al< 
'  leged  defect,  altliough  It  was  plainly  visible, 
aud  well  kuown  to  her.  The  evidence  shows 
that  she  was,  beyond  question,  of  sufficient 
Intelligence  and  judgment  to  appreciate  and 
understand  whatever  of  danger  there  was  to 
wh:ch  she  was  exposed  In  passing  over  the 
covering  of  the  pipes,  as  much  so  as  an  adult 
There  was  nothing  obscure  or  complex  In  the 
situation,  aud  nothing  requiring  special  Intel- 
ligence or  experience,  as  in  the  case  of  Chopin 
V.  Paper  Co..  83  Wis.  m,  53  N,  W.  452,  in 
respect  to  the  operation,  speed,  and  conse- 
quent peril  from  machliury^^nuiiUon.  As 
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tlw  Bttnatkm  was  cntirdy  pUln  to  the  bmn- 
Ueat  nndei-standlng,  and  tliere  waa  notUnc 
In  tbe  case  tending  to  riiow  tbat  tbe  could 
not  and  did  not  folly  tmdfintand  and  appre- 
ciate the  risk  or  dancer  of  passing  and  re- 
passing over  tbe  covoed  pipes,  wbUe  alxmt 
her  work,  sbe  must  be  held  to  bare  aasamed 
tbe  risk  of  continuing  Id  ber  employment,  un- 
der the  drcnmstsDees  dlsdoaed.  It  does  not 
appear  that  anything  occurred  at  the  time  to 
disturb  or  attract  her  attention.  No  one  was 
then  urging  her  to  make  haste  In  ber  work. 
The  fact  that  she  had  been  directed  to  hurry 
np  her  work,  two  boors  b^ore,  was  not  like- 
ly to  affect  aer  powers  of  obeerratton  and 
Judgment  at  tbe  time  the  accident  occurred. 
The  evidence  was  undisputed,  and  the  Infer- 
ences from  it  were  plain  and  certain;  and, 
alttiongh  the  plaintiff  was  a  minor,  the  case 
presented  no  question  for  the'  consideration 
of  the  Jury,  but  one  of  law,  for  the  court 
Id  the  case  of  Loebke  v.  Machine  Works,  88 
Wis.  442,  60  N.  W.  711,  the  facts  and  proper 
inferences  from  ♦hem  were  In  doubt,  and 
wliat  was  there  said  waa  In  dlscusslDg  or 
declaring  the  rule  by  which  tbe  Jury  was  to 
be  guided,  In  view  of  tbe  fact  that  the  cas» 
was  a  proper  one  for  their  consideration,  and 
that,  therefore,  tbe  motion  for  a  nonsuit,  and 
tbe  defendant's  request  that  the  Jury  shouia 
be  directed  to  find  for  tbe  defendant,  were 
properly  denied.  The  opinion  In  Lnebke  v. 
Machine  Works,  supra,  taken  In  connection 
with  the  case  before  the  court,  does  not  hold 
that.  In  an  action  brought  by  a  minor  for 
personal  Injury,  tbe  question  of  his  or  ber 
contributory  negligence  or  assumption  of 
risk,  though  It  plainly  appears  from  the  un- 
contradicted evidence,  must  be  submitted  to 
the  Jury  for  Its  decision.  The  rule  Is  clear- 
ly stated  In  Casej  t.  Railway  Co.,  00  Wis, 
113.  62  N.  W  824.  The  order  appealed  from 
is  reversed,  and  the  cause  Is  remanded  for  a 
new  trial. 


PBAR80N  T.  NEEVES  et  al. 

(Supreme  Coort  of  Wisconsin.    Feb.  IB,  1806.) 

FoKBCXMUHB  —  pLsADiiw  —  Dmiii.  OS  Invokma- 
Tioir  AND  BU.IBF— Vbkifibd  Akswbb— 

MoTioy  TO  St&iks. 

L  Where  a  complaint  io  foreclosure  allies 
a  failure  o(  the  mortgagor  to  pay  taxes  and  in- 
surance as  rovenanted,  and  a  payment  of  the 
same  by  plaintiff,  an  answer  by  parties  made  de- 
fendaott  us  subsequent  purchasers  or  inciunliriiu- 
eers,  denying  all  linowledge,  or  information  suffi- 
cient to  form  a  belief,  in  respect  to  snch  allega- 
tions, raises  a  material  issae. 

2.  It  is  error  to  strike  out  as  sham  a  prc^riy 
verified  answer  which  puts  in  issue  a  material 
allegation  of  the  complaint.  PBster  v.  Wdls 
(Wm.)  65  N'.  W.  1041,  fdtowed. 

Appeal  from  circuit  court,  Milwaukee  coun- 
ty; D.  H.  Johnson,  Judge. 

Action  of  foreclosure  by  John  T.  Pearson 
■galnat  William  B.  Neeves  and  others.  From 
an  order  striking  out  as  sham  tbe  answer  of 


defendants  WlUlam  B.  Meeves  and  bis  wife, 
Bllen  O.,  said  defendants  api>eaL  Reversed. 

This  action  was  for  the  foredosure  of '  a 
mcHrtgage  which  it  was  covenanted,  among 
other  things,  In  substance,  that  the  mortgagor, 
Kirchboff,  sbotdd  pay  annually  all  taxes  as- 
sessed on  the  mortgaged  premises  10  days  be- 
fore tbe  annual  taz  sale,  and  should  keep  tbe 
building  thereon  Insured  against  loss  or  dam- 
age by  fire,  in  tbe  sum  of  $5,000,  In  some 
solvent,  incorxwrated  Insurance  company.  For 
his  Cailiure  to  keep  these  covenants,  and  upon 
proper  auctions  In  that  behalf,  a  claim  was 
made  that  tbe  sum  of  $22.60  for  Insurance,  and 
$230.36  for  taxes  paid  by  tbe  plaintiff,  should 
be  Included  In  tbe  Judgment,  In  addition  to 
the  amount  of  tbe  mortgage  debt  Tbe  de- 
fendant wmiam  B.  Neeves,  and  Ellen  C,  bis 
wife,  were  made  defendants  under  an  allega- 
tion that  they  had,  or  claimed  to  have,  some 
interest  or  lien  upon  the  mortgaged  premises, 
wblch  had  accrued  subsequent  to  tbe  lien  of 
the  mortgage;  and  tbey  answered,  admitting 
this  allegation,  and  alleging  that,  as  to  tbe 
truth  of  tbe  other  allegations  of  tbe  complaint, 
they  bad  no  knowledge,  or  Information  there- 
of sufSdent  to  form  a  b^ef.  and  that  tbey 
therefore  denied  the  same.  This  answer  was 
duly  verified,  and,  upon  affidavits  supporting 
the  allegations  of  the  complaint,  the  plaintiff 
moved  the  court  to  strike  out  8U<^  answer  as 
sham;  and  the  court  made  an  order  granting 
the  motion,  from  which  the  defendant! 
Neeves  and  wife  appealed. 

Llndley  Collins,  for  appellants.  Quarles, 
Spence  St  Qoarles  and  Hoyt  A;  Ogden,  tox  re- 

QKHldHlt 

PINNEY,  J  (after  sUtlng  tbe  facts).  Tbe 
allegatlona  upon  wblcb  tbe  claim  for  the 
moneys  paid  by  tbe  plaintiff  for  taxes  and 
iDsurauce  was  founded  were  not  presumptive- 
ly  within  the  knowledge  of  tbe  defendants,  as 
subsequent  purchasers  or  Incumbrancers;  and 
tbey  might  prc^rly  deny  aU  knowledge  or  In- 
formation in  respect  thereto  sufficient  to  form 
a  belief.  Such  a  denial,  under  tbese  circum- 
stances, formed  a  material  Issue  for  trial. 
Davis  V.  Louk.  30  Wis.  308.  And,  as  the 
answer  was  properly  verified.  It  could  not  be 
stricken  out  as  sham.  The  case  of  Pflster  v. 
Wells  (Wis.)  65  N.  W.  1041,  upon  this  point. 
Is  conclusive.  The  order  appealed  from  is  re- 
versed, and  tbe  cause  is  remanded  for  furtber 
proceedings  according  to  law. 


FOX  et  aL  V.  WILLZAMB. 

(Supreme  Court  of  Wisconsin.    Feb.  18,  1806.) 

QciETiwo  Title— What  Conbtitltes  Clodd — 
Tendbk  into  Court. 

1.  Rev.  St.  S  3186  (Laws  1893,  c.  88),  an- 
thorizinK  SQ  action,  by  the  person  having  tbe 
legal  title  and  po»so!)sion  of  land,  against  "any 
one  sotting  up  a  claim"  to  tbe  land,  to  quiet  tiUe, 
authorizes  snch  action  against  a  person  claim- 
ing an  Interest  in  land  under  a  attract  of  sal^ 
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though  the  contract  on  Ita  face  ahowa  that  the 
claim  is  ioTalid. 

2.  In  an  action  for  resciMioD  of  a  contract 
for  aale  of  land,  and  removal  of  a  cloud  ou  title 
created  thereby,  a  tender  and  payment  Into  court 
la,  for  the  tenderer,  a  concIuBive  admission  of  his 
right  to  the  money  tendered,  and  he  is  entitled 
thereto,  though  each  tender  was  not  necessary 
to  the  plaintiff's  right  to  relief. 

Appeal  from  superior  court,  MUwaiikee 
county;  J.  C.  Lndwlg,  Judge. 

Action  by  WllUam  Fox  and  others  against 
WUllam  M.  Wlll  aius.  There  was  a  Judgment 
for  plaiatlCFs,  and  defendant  ap{>eals.  Mod- 
ified. 

This  action  is  In  the  nature  of  an  action 
quia  timet  against  a  party  setting  up  a  claim 
to  the  title  of  land.  The  complaint  shows: 
That  on  December  3, 1892,  the  plaintlfTs  gave 
the  defendant  a  writing,  of  which  the  follow- 
ing Is  a  copy:  "Received  of  William  M.  'Wil- 
liams one  hundred  dollars  (|100),  to  close  bar- 
gain on  twenty-fire  (^25)  acres  of  Bedessen 
farm,  at  ten  thousand  dollars  ($10,000).  U. 
H,  l.ewis,  per  Mrs.  C.  H.  Lewis."  That  the 
plaintiffs  are  the  owners  of  the  legal  title, 
and  In  possession  of  the  lands  mentioned  In 
the  writing.  That  they  have  tendered  to  the 
defendant  a  conveyance  of  the  premises  In- 
tended, and  also  the  sum  of  $100  which  was 
deposited  with  the  clerk,  and  demanded  per- 
formance by  the  defendant  upon  bis  part 
That  the  defendant  refuses  to  i>erform  on  his 
part,  but  still  claims  and  gives  out  that  be 
has  a  good  and  valid  claim,  by  virtue  of  the 
writing,  to  the  lands  mentioned  in  it  Said 
complaint  asks  for  Judgment  declaring  the 
writing  to  be  null  and  void,  and  that  It  be 
delivered  up  and  canceled.  A  demurrer  to 
the  complaint  ore  tenus,  waa  overruled. 
There  was  a  trial  on  the  merits,  which  re- 
sulted In  a  Judgment  for  the  plaintiffs,  and 
the  plaintiffs  were  allowed  to  withdraw  their 
tender.  Fiom  ttals  Judgment  the  appeal  Is 
taken. 

J.  M.  Clarln,  tor  appellant  Winkler,  Flan- 
ders, Smith,  Bottum  ft  Vllas,  for  respondcaitB. 

NEWMAN,  J.  (after  stating  the  facts).  It 
seems  to  be  conceded,  as  seems  evidently  the 
fact,  that  the  writing  set  out  In  the  complaint 
Is  void,  and  does  not  amount  to  a  contract, 
and  so  Is  not,  even  apparently,  a  cloud  upon 
tbe  plaintiffs'  title.  So,  Independently  of  the 
statute  (Rev.  St  fi  3186;  Laws  c.  88), 
the  complaint  falls  to  state  a  cause  of  action 
mtltling  the  plaintiffs  to  relief  of  the  char- 
acter asked;  for  there  are  many  cases  In 
this  court  which  hold  that  equity  will  not  in- 
terfere to  set  aside,  as  a  cloud  upon  title,  an 
instrument  which  upon  its  face  appears  to 
be  void.  Moore  v.  Cord,  14  Wis.  21»;  Pier  v. 
Glt7  of  Fond  du  Jjic,  38  Wis.  470;  (Romish  t. 
Frees,  74  Wis.  490,  43  N.  W.  SOT;  8.  L.  Shel- 
don Q>.  t.  Mayers,  81  Wis.  ti*-'?,  51  N.  W.  1082; 
Brown  v.  Cohn,  88  W1&  627,  60  N.  W.  826. 
These  cases  seem  to  have  been  decldpd  with 
r^erence  to  the  rules  governing  tbe  general 
Jnrlsdtctlon  of  courts  of  equi^  In  actions 


quia  timet,  and  with  little  reference  to  ^ 
enlargement  of  that  Jurisdiction  wblcli  1 
been  effected  tbe  statute.  But  tlie  go 
has  In  other  cases  rec<«nlBed  tbe  effect 
the  statute  In  enlarging  that  Jtuiadictlon, 
though  it  has  In  no  case  defined  the  lin 
(tf  the  stetntory  actltm.  In  Clark  v.  Dra 
3  Pin.  228,  the  court  say,  of  the  statute: 
was  Intended  to  gtre  a  person  in  posseae 
of  land  the  power  to  Institute  a  salt  In  equi 
In  a  case  proper  for  tbe  crasldeiation  of  si 
a  court,  against  any  person  setting  up  a  cla 
to  the  land,  to  settle  tbe  qne^on  of  title, 
though  no  attempt  should  be  mule  to  t 
turb  bis  possession."  In  Hart  t.  Smltli, 
Wis.  21%  on  page  220,  the  coart  aay:  "T 
Election  enlarges  the  power  of  the  court 
grant  relief  in  cases  of  claim  to  real  esti 
which,  by  the  settled  roles  of  a  conrt 
equl^,  do  not  constitute  a  cloud  upon  i 
title."  In  Pier  t.  City  of  Fond  du  Lac, 
Wla  470,  on  page  48(^  the  court  say  tliat 
l^lslature  "intended  to  provide  an  easy  n 
edy  In  a  class  of  cases  which  are  not  wit 
the  general  equity  Jurlsdictlim  of  the  coi 
The  statute,  In  tmns,  glvea  the  acttoi  t* 
person  who  has  tbe  possession  and  1^1 1 
to  land,  against  any  otbn  parwMi  setting  n 
claim  thereto.  We  have  already  seen  t 
those  conditions  alone  are  not  snfllclait 
maintain  an  actl<m  quia  timet  Independoitl 
the  statute,  but  that  there  must  exist  an 
parent  Incumbrance  upon  theland."  In  Ma 
T.  Ayera,  28  Wis.  612,  a  cerUflcate  of  sale 
the  plahiturs  land,  nnder  a  Judgm^t  i 
execution  against  another  party,  altboi 
not,  amiarentiy,  a  valid  dalm  against 
laud,  was  held  to  be  sndi  a  "setting  up 
claim  thereto"  as  woiUd  sustain  an  actl 
under  tbe  stiOute-  The  conrt  say  (page  K 
"While  that  certlflcate  of  sale  exists,  it  t 
essarlly  tends  to  throw  some  doubt  upon 
plalntifTs  title;  Besides,  tbe  mere  fact  t 
a  deed  may  be  Issued  upon  this  cerUfla 
which  is  capable  of  behig  used  as  a  me 
of  Tftxatlons  litigation,  wlU  prevent  the  i 
ot  the  property  tor  Its  full  value;  and  in  t 
way  the  plaintiff  may  be  vaoBt  sratotisly  pi 
udiced  while  it  remains  In  an  uncancc 
state.  Moreover,  the  ccmduct  of  the  defe 
ant  Is  uttoriy  lnffl9llcat}le  if  lie  does 
claim  some  right  under  It  to  the  plalnti 
land.  Why  has  he  taken  that  certiOa 
and  why  does  he  continue  to  hold  it,  unl 
he  supposes  that  It  gives  him  some  In' 
est  In  the  property,  or  unleSB  he  lnt« 
to  use  It  for  some  voatlous  and  Impi 
er  purpose?**  Hie  remarks  of  tbe  coi 
in  that  case,  are  pertinent  and  ainnoprl 
In  this  case.  Why  does  the  dtfendant  wl 
refusing  to  perftmn  on  his  part,  contli 
to  hold  the  writing,  and  to  claim  an 
terest  by  reason  of  tt?  The  case  la  hai 
distinguishable  from  Mav>n  v.  Ayers,  elt 
In  legal  principle  or  the  apparent  cbaractei 
tbe  unlawful  purpoiie.  So,  It  is  seen  that  1 
court  has  ftequPUTly  recognized,  if  It  has 
always  observedj^be  extenslMi,  by  the  a 
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ate»  of  the  power  of  a  court  of  eqnltr  to  the 
canceUatiim,  In  a  ^per  cas^  of  Inatmments 
which  wwe  not,  even  apparently,  8  dond  up- 
on the  title,  iiut  wlilcb  were  capable  of  being 
used  to  affect  the  Utie  Injnnonaly;  and,  while 
the  scope  of  the  statutory  remc^  baa  noT^ 
been  fully  d^ued,  it  Is  evident  that  the  stat- 
ute la  of  the  class  denominated  "remedial," 
and  is  to  be  construed  liberally,  so  as  to  in- 
clude all  cases  which  are  fiiirly  within  the 
meaning  of  its  worda.  No  doubt  the  claim 
which  the  d^endant  sets  nn  while  not.  In  a 
technical  sense,  a  cloud  upon  the  title,  is 
nevertlielesa  capable  of  being  used  to  throw 
a  very  real  doud,  in  the  popolar  sense,  npcn 
the  title  of  the  owner.  TUs  la  what  was  In- 
tended by  the  following  passage  In  Maxon  v. 
Ayers,  snpra:  "Donbtlesa  the  words,  'set- 
ting up  a  dalm,*  refw  to  some  assertion  of 
rights  or  interest  in  real  esbUe  the  effect  of 
Which  Is  necessarily  to  throw  a  cloud  over 
the  title,  and  which  claim  is  liable  to  be  used 
by  the  party  asserting  it  for  an  Improper 
purpose  to  the  injury  ct  the  real-estate  own- 
er." So,  It  seems  plain  that  the  statutory 
remedy  is  not  Umltsd  to  cases  where  the 
claim  set  up  Is  valid  on  Its  face,  but  ia  ex- 
tended to  every  setting  up  of  a  dalm  such  as 
is  liable  to  be  used  by  the  party  aaaerting  it 
fbr  an  Imiwoper  pnrpoa^  to  the  injury  of  the 
owner  of  the  land. 

l%e  defendant  paid  HOO  on  tbe  alleged  con- 
tract The  plaintiffs  tendered  that  sum,  with 
Intereet.  for  rescission  of  the  omtxact,  and 
tept  their  tender  good  by  paying  the  money 
into  court  By  the  Judgment  this  mimey  is 
given  to  the  platntUfH.  fHiis  la  error,  fbr  the 
tender  and  paymwt  Into  court,  for  the  ten- 
deree,  (tf  the  money  tendered,  ia  a  emduslve 
admission  that  the  amount  so  paid  In  Is  due 
to  the  tcnderee;  and,  hence,  that  money  be- 
longs absolutely  to  him,  whaterw  may  be 
the  fkte  of  the  action.  Schnur  v.  Hldccoz. 
4S  Wis.  2CN>;  SB  Am.  ft  Rng.  Bnc.  law,  MS, 
and  eases  dtsd  In  note  1.  The  fact  that  the 
tendw  was  not  essential  to  the  plaintUf's 
right  to  relief  does  not  make  the  case  an  ox- 
ceptlon  tn>m  the  mle.  TIib  Judgment  (tf  the 
mpertor  court  of  Milwaukee  county  Is  af- 
firmed, except  as  to  that  part  which  disposes 
of  the  tendw,  and  as  to  that  It  Is  reversed. 
The  cause  Is  remanded,  with  directions  to 
modify  the  Judgment  In  accordance  with  this 
opinion.  Neither  party  is  to  have  cwsta,  tmt 
the  resptmdents  are  to  pay  the  clerk's  costs. 


KINNE  T.  MICHIGAN  MUT.  LIFE  INS. 
CO. 

(Supreme  Court  of  'Wlscomdn.    Feb.  18,  1896.) 

iKSCiuxoi — LiFc  FoLiCT— Sdbrbhdkr  Valcs. 

A  life  polic7  provided  that,  after  the  ex- 
piratioQ  of  the  third  or  any  subsequent  year  "for 
which  premiam  has  been  paid,"  the  company 
would  puj  the  cash  valae  therein  specified;  that, 
if  the  first  or  any  snbsequent  premium  shall  be 
"settled  wholly  or  in  part  oy  uot^  *  *  • 


settlCToent  shall  not  be  deemed  a  payment,"  bat 
only  an  extension  of  time  of  payment;  and  that, 
if  uie  premiums  were  not  paid  as  proyided,  the 
company  should  not  be  liable,  and  the  policy 
sbomd  cease,  excepting  only  that,  after  three  or 
more  annoal  premiums  "have  been  paid,"  the 
might  be  surrendered  for  its  cash  value, 
e  application  providod  that  neglect  to  pay  the 
premium  when  dne  "shall  vitiate  the  policy,  and 
forfeit  the  payment  made  thereon,  except  as  pro- 
vided in  the  policy."  The  insured  paid  the  first 
two  years*  premiums;  nnd,  on  the  day  the  premi- 
am for  the  third  year  was  due,  he  gave  a  premiam 
note,  which  was  not  paid  when  due,  and  the  com- 
pany gave  him  a  renewal  receipt,  to  the  effect  that 
the  annual  premiam  had  been  received  on  the  pol- 
icy, "cootinuing  the  same  In  force"  until  a  year 
from  that  date,  "provided  that,  if  any  note  or 
other  obligatioc  has  been  given  for  such  premium, 
*  *  *  then,  for  any  loss  occurring  during  such 
nonpayment,  the  company  shall  not  be  liable." 
The  policy  contained  a  rimilar  provision,  ffeld, 
that  the  insured  could  not  recover  the  surrender 
value  of  such  policy  at  the  end  of  the  third  year. 
Insorance  Co.  v.  Bowes,  51  N.  W.  962,  42  Mich. 
Id.  and  Tabor  t.  Insurance  Co.,  6  N.  W.  830,  44 
Mich.  824,  distingaiBhed. 

Appeal  from  superior  court,  Milwaukee 
county;  R.  N.  Austin,  Judge. 

Action  by  Herbert  Klnne  againat  the  Michi- 
gan Mutual  Life  Insurance  Company  to  re- 
cover the  snrrendtt-  value  of  a  policy  issued 
oa  plaintiff's  life  on  the  endowment  plan. 
From  a  Judgment  fw  plaintiff,  defendant  ap- 
peals. Bevened. 

This  was  an  action  upon  a  policy  of  Insur- 
ance for  f2,500,  issued  by  the  defendant  to 
the  plaintiff  upon  his  life,  upon  the  endow- 
ment plan,  by  which  It  was  provided.  In  sub- 
stance, among  other  things,  that  on  the  sur- 
render of  the  policy  duly  receipted  by  the  In- 
sured and  beneficiaries,  within  three  mimtlis 
"after  the  expiration  of  the  third  or  any  sub- 
sequent year  t(x  which  i»emlum  has  been 
paid,"  the  company  would  pay  the  cash  value 
therein  spedfled,  which  in  tbe  present  case, 
at  the  end  of  the  third  year,  was  $194.40. 
Tbe  annual  premium  for  the  first  and  aeccmd 
years,  it  is  admitted,  was  paid,  and  the  plain- 
tiff dalms  that  on  the  SOth  of  March,  1893, 
he  paid  the  premium  due  that  day  for  the 
third  year,  up  to  March  30, 1894,  and  received 
a  renewal  receipt  This  alleged  payment  was 
by  the  note  of  the  insured  for  the  amount  of 
the  prranlum,  f  115.22,  dated  March  30,  1893. 
payable  60  days  after  date;  and,  not  having 
been  paid  at  maturity.  It  was  renevred,  but 
remained  In  tbe  hands  of  the  company  un- 
paid, and  was  tendered  to  the  plaintiff  at  tbe 
trial.  It  was  alleged,  and  evidence  was  given 
to  show,  that,  after  the  end  of  the  third  year, 
the  piainHif  <^ered  to  surrender  tbe  policy 
duly  recdpted,  and  demanded  payment  of  the 
cash  surrender  value,  which  was  refused.  It 
was  d^ed  that  the  third  annual  premium 
had  ever  been  paid,  and  this  was  the  real 
questlw  In  issue.  The  renewal  receipt  for 
the  third  premium  was  to  tbe  effect  that  the 
annual  premium  due  Maxch  30, 1893,  had  been 
received  (m  the  policy,  "continuing  the  same 
In  force  until  12  o'clock  noon  of  the  SOth  day 
of  March,  1804,  *  •  •  provided  that  «  any 
note  or  other  obligation  has  been  given  for 
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snch  premium  or  any  part  thereof  shall  not 
be  folly  paid  when  due,  then  for  any  loss  oc- 
currine  during  such  nommyment  the  company 
shall  not  be  llaUe,  bat  the  whole  amount  of 
the  premium  Included  in  such  note  or  other 
otdlgatlon  shall  be  considered  as  earned,  and 
the  company  may  collect  the  same."  The 
TpMcj  contained  a  proTlsksi  to  tiie  same  ef- 
fect, and  that  'if  the  first  or  any  subsequent 
premlmu  on  the  polltT'  shall  be  setUed  wholly 
or  in  part  by  note  or  other  obligation,  wheth- 
er of  the  beneficiary,  the  Inanred,  or  any  third 
party,  snch  settlement  shall  not  be  deemed  a 
payment,  but  only  an  extension  of  the  time 
for  such  payment  of  premiums";  and,  fnr^ 
ther,  that,  "it  the  premiums  are  not  paid  as 
provided  herein,  then,  in  every  such  case,  the 
company  diall  not  be  liable  for  the  payment 
of  the  sum  Insured,  %nd  the  policy  shall  cease 
and  determine,  excepiinc  only,  tbat,  after 
three  or  more  annual  premiums  have  been 
paid  upon  this  policy,  It  may  be  surrendered 
for  Its  cash  value,  In  accordance  with  the 
agreement  expressed  and  indorsed  hereon,  or 
It  will  be  valid  as  a  paid-up,  nonpartidpatiiv 
policy,  payable  as  hraein  provided,  for  as 
nuuoy  twentieth  parts  of  the  whde  amount 
payable  at  the  end  <tf  the  period  for  which 
the  policy  is  issued  as  there  have  been  com- 
plete annual  [oremlums  paid,"  which  in  the 
present  case  would  bave  beat  9875.  payable 
March  80, 1911.  had  the  pUdntiff  actuaUy  paid 
three  complete  amraal  premiums.  The  In- 
sured stipulated  in  his  apidlcatlon  that  "neg- 
lect to  pay  the  premium  on  or  before  the  day 
it  becomes  due  shall  violate  tb»  piMcy,  and 
fwfelt  the  payment  made  therecm,  except  as 
provided  in  the  policy."  The  court  was  re- 
quested to  direct  a  verUct  for  the  defendant, 
but  the  request  was  refused;  and  a  moticm  to 
set  aside  the  verdict  for  the  amount  claimed 
and  interest,  and  for  a  new  trial,  on  the 
giDond  that  the  verdict  was  contrary  to  the 
law  and  evidence^  was  denied.  From  a  judg- 
mwt  against  the  defendant  on  tbe  verdict,  it 
arooaled. 

Van  Valkenburgb  &  Kershaw,  for  appellant, 
K.  K.  Curtis,  for  respondent. 

PINNEY,  J.  (after  stating  tbe  facts).  Tbe 
note  ^ven  by  the  lAalntlff  tta  the  third  an- 
nual premium  would  not  operKte  as  payment 
In  the  absence  of  an  e:qireBS  agreement  to 
that  effect.  Falne  v.  Voorbees,  26  Wis.  622; 
Anltman  &  Taylor  Co.  v.  Jett,  42  Wis.  488. 
By  the  express  terms  of  the  policy,  the  pay- 
ment of  the  third  annual  premium  was  a  con- 
dition precedent  to  the  plalntiflTs  right  to  re- 
cover the  surrender  value  of  the  pt^icy  at  the 
end  of  the  third  year.  There  is  no  claim  that 
this  condition  was  ev^  performed,  unless  the 
giving  of  tbe  plain  tilTa  note  for  the  third  pre- 
mium, and  its  subsequent  renewal  a  sec- 
ond note,  operated  as  payment  Tbe  renewal 
note  was  past  due  and  unpaid  In  the  hands  of 
the  defoidant  when  the  plaintiff  tendered  the 
surrender  of  his  policy,  and  demanded  pay- 


ment of  its  snrrakler  value,  and  this  note 
has  never  be»  paid.  Tbe  provisions  of  the 
policy  on  this  subject  are  too  dear  and  ex- 
plicit to  admit  of  any  doubt  as  to  their  effect, 
and  are  coaclusive  against  tbe  plaintiff's  con- 
tention of  payment  of  tbe  third  annual  pre- 
mium by  his  note.  They  were  evidently 
framed  to  exclude  any  possible  Inference  (tf 
payment  from  the  mere  ^vlng  (tf  a  note  of 
the  insured  In  aettlement  of  the  annual  pre- 
miums. In  the  language  of  tbe  policy,  the 
premium  was  'Settled  by  note";  but  "snch 
settlem«it  shall  not  be  deemed  a  payment, 
but  only  an  extension  of  the  time  of  such  pay- 
ment"; and  it  is  stipulated  In  tbe  ^alntUTa 
applicatlfn  tor  a  policy  that  "nen^ect  to  pay 
the  premium  on  or  before  the  day  it  becomes 
due  shall  violate  the  policy."  While  the  re- 
newal receipt  craitlnned  the  policy  until  March 
80,  IBM,  this  renewal  was  subject  to  the  con- 
ditions ex;««ssed  therein,  and  In  the  policy 
ItseU,  that.  If  the  note  given  for  It  was  not 
paid  when  due,  "then  for  any  loss  occnrring 
during  snch  oonpayment"  the  company  ohall 
not  be  liable  and  that,  "if  tbe  premiums  are 
not  paid  as  provided  herein,  then,  in  every 
aaehcaae.  •  •  •  this  poUcy  shall  cease  and 
detsnmne.  excepting  only  that,  after  three  or 
more  aimnal  premiums  have  been  paid  upon 
tbe  poll^,'*  it  may  be  aurrendered  fOr  Ita  caah 
value,  as  stipulated.  The  condltloD  prece- 
dent to  a  lawtd  demand  toe  the  aurrendec 
value  of  the  poUcy  bad  not  been  performed, 
aad  the  plaintiff  was  In  no  oomdltton  to  claim 
or  recover  the  surrender  value.  He  had  no 
oaase  of  aetJon.  We  wera  reCured  to  the 
eases  of  Insurance  Oo.  v.  Bowes.  42  Mich.  19, 
51  N.  W.  962,  and  Tabor  v.  Inanraaea  Oo^  44 
Mich.  S24,  6  N.  W.  880,  as  auatalnlng  tbe 
pbdncurs  ecaitentlfln  that,  bgr  giving  bis  note 
for  the  third  annual  premium,  be  bad  paid  it, 
and  waa  entitled  to  recow.  It  la  suffldent 
to  say  of  tbeae  cases  that  it  does  not  appear 
that  the  policies  there  under  consideration 
oontained  a  condition  precedent,  such  as  or 
similar  to  the  <me  before  ns;  nor  do  they  de- 
dare,  as  thla  one  doeik  bi  substance,  that  a 
settlement  by  note  "shall  not  be  deemed  pay- 
ment, but  only  an  extension  of  the  time  for 
such  payxoent  of  premium."  The  court  erred 
In  refusing  to  direct  a  verdict  for  the  defend- 
ant. The  lodgment  of  the  anperlor  court  la 
reversed,  and  the  cause  is  remanded  for  a  new 
trial. 


MILWAUKEE  THEATER  CO.  v.  FIDEL- 
ITT  &  CASUALTY  CO.  et  aL 

(Supreme  Co  art  of  Wisconsin.    Feb.  18,  1800.) 

Indbusitt— -Ehplotb's  FiniMTT  BoxD — LiabUp- 

ITT  OF  SnHBTT. 

A  sarety  on  a  fidelity  bond.  Indemnifying 
a  corporation  against  loss  of  money  iotrosted  to 
its  treasurer,  through  the  "embezzlement  or  lar- 
ceny" thereof  by  him.  ts  not  liable  for  money  in- 
trusted to  him,  and  for  which  be  failed  to  ac- 
count, on  which,  while  in  hit  hands,  the  corpora- 
tion charged  him  ioteresL 
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Appeal  from  superior  court,  MUwtnkae 
couDty;  R.  N.  AuBtin,  Judge. 

Action  by  the  Milwaukee  Theater  Oompanr 
a^inst  George  J.  Obermann,  and  the  Fidel- 
ity  &  Casualty  Company  as  surety,  on  & 
fidelity  bond.  From  a  Judgment  for  defend- 
antB.  plaintiff  appeals.  Affirmed. 

Action  upon  a  bond.  The  defendant  Ober- 
mann was  treasurer  of  the  plaintiff  company 
from  August  10, 1890.  until  July  1, 18»8.  On 
the  31st  of  December,  1892,  the  defendant 
Obermann,  and  the  defendant  corporation  as 
surety  for  Obermann,  executed  and  deliver- 
ed to  the  plaintiff  a  bond,  of  which  the  ma- 
terial agreements  are  as  follows:  "Now,  In 
conrtderation  of  the  sum  of  forty-five  dollars, 
as  a  premium  for  the  term  ending  on  the 
eighteenth  day  of  December,  eighteen  hun- 
dred and  ninety-three,  at  12  o'clock  noon.  It 
Is  hereby  declared  and  agreed  that,  during 
such  term,  or  any  subsequent  renewal  of 
such  term,  and  subject  to  the  condltiona  and 
proTiBions  herein  contained,  the  company 
shall,  at  the  expiration  of  three  months  next 
after  proof  satisfactory  to  Its  officers  of  a 
loss  as  hereinafter  mentioned,  make  good 
and  Tetanbnrse  to  the  employer,  to  the  ex- 
tent of  the  sum  of  six  tlwosand  dollars,  and 
DO  further,  such  pecuniary  loss.  If  any,  as 
may  be  sustained  by  the  employer  by  reason 
of  fraud  or  dishonesty  of  the  employed  In 
connection  with  the  duties  referred  to, 
amounting  toembeszlementor  larceny,  which 
has  been  committed  and  discovered  during 
the  contlnnance  of  said  term,  or  any  renewal 
thereof,  and  within  three  months  from  the 
death,  dismissal,  or  retirement  of  the  em- 
ployed." It  appeared,  upon  the  trial,  that 
the  defendant  Obermaim,  while  treasurer, 
generally  had  in  his  possession  several  thou- 
sand dollars,  received  either  from  the  man- 
ager of  the  theater  or  from  payment  of  sub- 
scriptions to  stock.  At  a  meeting  of  the 
directors  of  the  plaintifC  corporation  held 
February  10,  18U1,  the  defendant  Obermann 
was  present,  and  reported  in  his  hands  at 
that  time  $4,026;  whereupon  the  following 
resolution  was  passed:  "Moved  and  carried 
that  the  manager  transfer  to  the  treasurer 
$2,000  of  the  company's  funds.  The  treas- 
urer shall  be  required  to  pay  to  the  company 
6  per  cent,  per  annum  on  $6,500  now  In  his 
possession."  The  amount  of  $2,000  was 
transferred  to  Treasurer  Obermann  by  Man- 
ager Brown  In  the  presence  of  these  direct- 
ors. At  a  meeting  of  the  directors,  held 
October  19,  1891,  the  following  proceedings 
were  had:  "A  statement  showing  the  Inter- 
est due  the  Milwaukee  Theater  Company 
from  moneys  deposited  In  the  hands  of 
Treasurer  George  Obermann  from  January 
IG,  1891.  to  October  13,  1891,  amounting,  In 
aggregate,  to  $252.tt8,  was  read.  It  was 
maved  and  carried  that.  In  accordance  with 
conditions  made  at  the  first  meeting  of  the 
board  of  directors,  this  statement  be  mailed 
to  Treasurer  Obermann  by  the  secretary,  re- 
questing him  to  deposit  this  sum  to  the  cred- 


it of  the  Milwaukee  Theater  Company."  At 
a  meeting  of  the  dlrectmn,  held  December  18, 
18^  the  following  resolution  was  passed: 
"It  was  moved  and  carried  that,  on  delivery 
to  the  president  of  a  satlsfactoTT  bond  of 
$6,000,  the  manager  shall  transfer  to  the 
treasurer  additional  funds,  to  make  the  bal- 
ance In  the  treasurer's  hands  96fiO0,  he  to 
pay  Interest  on  moneys  In  his  possession  at 
the  rate  of  6  per  cent  per  annum,  payable 
semiannually."  On  the  Ist  of  July,  1898, 
when  Mr.  Obermann  ceased  to  be  treasure 
of  the  plaintiff  corporation,  the  $6,000  men- 
tioned in  the  last  resolution  was  stUl  In  his 
hands,  and«  not  being  paid  ever  to  his  suc- 
cessor on  demand,  this  acUon  was  brought 
against  Obermann  and  the  Fidelity  &  Cas- 
ualty Company,  upon  tbe  bond*  to  recover 
such  sum.  Upon  the  dose  of  the  plaintiff's 
evidence,  the  conrt  nonsuited  the  plaintiff, 
and  from  Judgment  thereon  this  appeal  was 
taJken. 

Turner,  Bloodtrood  &  Kemper,  for  appel- 
lant Winkley,  Flanders,  Smith.  Bottum  de 
VUas  and  D.  S.  Rose,  tor  respondents. 

WINSI-OW,  J.  (after  stating  the  facts). 
The  defendant  corporation  did  not  conb-act 
to  pay  any  mere  debts  which  Obermann 
might  owe  to  the  theater  company,  but  only 
to  reimburse  It  for  pecuniary  loss  resulting 
from  embeszlement  or  larcoiy.  The  ques- 
tion, therefore,  is  whether  the  evidence  shows 
that  Obermann  has  been  guilty  of  embeezle- 
ment  of  the  $6,000.  So  far  as  necessary  to 
define  embezzlement  tor  tbe  purposes  of  this 
case,  It  may  be  defined  as  the  fraudulent 
conversion  of  the  money  or  personal  property 
of  another,  which  Is  in  tbe  possession  of  a 
trustee,  servant  agent  or  bailee  In  a  trust 
capacity.  There  can  be  no  embemlement 
unless  the  property  charged  to  have  been 
embesoiled  was,  at  tbe  time  of  the  conversion, 
held  In  trust.  A  mere  debtor  does  not  em- 
beszle  the  money  of  his  creditw  by  falling 
to  pay  the  debt  when  due.  Did  Obermann 
hold  the  money  In  question  In  a  trust  ca- 
pacity, or  was  he  simply  the  debtor  of  the 
plaintiff  to  that  amount?  The  trial  court  evi- 
dently thought  that  he  bad  become  a  m^ 
debtor,  and  with  that  conclusion  we  agree. 
Interest  is  compensation  for  the  use  of  mon- 
ey. When  the  theater  company  resolved  that 
Obermann  should  pay  them  Interest  on  mon- 
eys In  his  hands,  and  charged  him  with 
such  Interest,  and  Obermann  assented,  the 
necessary  implication  resulting  from  the  ar- 
rangement was  that  be  was  to  have  the  nse 
of  the  money.  He  was  to  imy  for  the  use 
of  It  Why  should  he  not  have  what  he 
paid  for?  We  could  not  sustain  a  conviction 
for  embezzlement  on  these  facts,  nor  have  we 
been  referred  to  any  case  where  such  a  con- 
viction on  similar  facts  has  been  sustained. 
There  are,  however,  authorities  sustaining, 
in  principle,  the  view  which  we  have  taken. 
KritM  V.  People,  82  III.  425;  Sillier  v.  State 
(Neb.)  20  N.  W.  253.  Judgment  affirmed. 
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aLWBLL  T.  BnLWAUKBO  ST.  RT.  00. 

(Supreme  Court  of  Wiacoosln.    Feb.  18,  1896.) 

Appbal— AuiasMKNT  or  Brbor— Obqihabt  Cash 
—  DMnVITIOK  —  Tbial  —  ViRDior  — 
SlPARATIOS  or  JORT. 

1.  In  an  action  for  the  death  of  a  diild, 
canaed  by  defendant's  negligence,  orror,  if  anr, 
in  excluding  the  record  of  a  coroner's  inquest 
held  OD  the  bod7  of  the  child,  is  not  made  to  ap- 
pear, where,  in  the  bill  of  exceptiona,  there  ia  no 
Buggestion  of  the  oontenta  of  «nch  record,  nor 
any  Btatement  as  to  what  material  fact  wai 
found  b7  it. 

2.  It  ia  not  error,  in  an  inatrnction,  to  define 
"ordina^  care"  as  '^uch  care  aa  the  great  ma- 
Jorit7  of  men  would  use  under  like  or  similar 
circumstances." 

8.  In  an  action  submitted  to  the  jurr  on  a 
special  yerdict,  the  ;ury  were  directed  tnat,  if 
the;  fonod  a  verdict,  they  might  seal  it,  and  re- 
turn into  court  with  it  the  following  momiog. 
It  appeared  that  the  jury  thought  '-hat,  after  an- 
swering the  Srst  and  second  questions  in  the  af- 
firmatiye,  it  was  ttoneceaaarT'  to  answer  the  other 
three,  and  th^  sealed  their  yerdict,  which  con- 
tained answers  on!;  to  the  first  and  second  qnea- 
tioDS,  and  returned  it  into  court  the  following 
morning.  Beld,  that  it  was  not  error  to  send 
the  Jar7  back  to  complete  their  yerdict  by  an- 
swering the  remainmg  questions,  In  the  absence 
of  any  claim  or  proof  of  improper  conduct  during 
their  separation. 

Appeal  from  saperior  court,  Milwaukee 
couatr;  J.  0.  Lndwlg,  Judge. 

Action  by  Lawrence  A.  Olw^  as  adminis- 
trator, etc.,  against  the  Milwaukee  Street- 
RaUway  CJompany,  to  recover  tor  the  deatb 
of  jdalntUTs  Intestate,  caused  by  defendant's 
negligence.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

The  defendant's  Intestate,  a  boy  two  years 
and  seven  months  Of  age,  was  on  tbe  4tb  day 
of  May,  1884,  run  over  and  killed  by  one  of 
the  defendant's  electric  street  cars,  on  one  of 
the  public  streets  of  tbe  dty  of  Milwaukee; 
and  this  action  Is  brought,  under  the  statute, 
for  the  twneflt  of  the  parents  of  the  deceased, 
claiming  that  such  death  ms  caused  by  tbe 
negligence  of  defendant's  emi^oyto.  The  de- 
fendant denies  negligence  on  its  part,  and 
allies  coutrlbntory  negligence  on  the  part  of 
the  boy  aud  of  his  father  and  mother.  The 
case  was  submitted  to  the  Jury  upon  a  special 
verdict,  and,  as  the  Jury  were  charged  Just 
before  adjournment,  they  were  told  that,  if 
they  found  a  verdict  during  the  night,  they 
might  seal  the  same,  and  bring  It  Into  court 
at  10  o'clock  a.  m.  on  tbe  following  day.  It 
appears  by  the  record  that  at  8  o'clock  In  tbe 
evening  the  jury  arrived  at  a  verdict,  as  they 
auppMed,  and  sealed  It,  separated,  and  came 
Into  court  on  the  following  morning,  and  pre- 
sented It  to  tbe  court  in  the  following  form: 
"(1)  Did  Ralph  Rice  come  to  his  death  by  one 
of  the  defendant's  cars  running  over  him  on 
Olinton  street,  in  this  cltr,  on  May  4,  1894? 
Ans.  (by  court).  Tes.  (2)  Was  the  motorman 
of  defendanfa  car  guilty  of  a  want  of  ordi- 
nary care,  which  proximately  caused  the  in- 
jury? Ans.  Tes.  (3>  Was  Joseph  Rice  the 
custodian  of  tbe  child  at  time  of  the  accident? 
Ans.  .    (4)  If  you  answer  tbe  third 


qneetlon  in  the  affirmative,  was  salA  Joseph 
Bice  guilty  of  a  want  ot  (H-dinaiy  care,  which 
MHitiibnted  ^zimately  to  the  Injiiry?  Aim. 

 .  (5)  Was  the  mother  of  Balidi  Rica 

guilty  of  a  want  of  ordinary  carc^  which  con- 
tributed to  the  iQjury?   Ans.  .  (6)  If 

tbe  court  Is  of  the  opinion  that  plaintiff  should 
recover,  at  what  sum  do  you  assess  his  dam- 
ages? Ans.  «1,600."  At  this  time  tbe  plain- 
tiff was  present  in  court,  wltb  bis  atttHUey; 
but  the  defendant's  attorneys  were  not  pres- 
ent, although  an  attorney  emidoyed  as  derk 
in  their  fflSce  was  present  to  bear  tbe  verdict, 
but  without  authority  to  retvesent  his  firm 
in  the  matter.  Upon  looking  at  the  verdict 
the  presiding  judge  retomed  It  to  the  Jury, 
and  directed  them  to  retire  and  answer  tbe 
remaining  questions,  which  ttaey  bad  1^  un- 
answered. Thereupon  they  retired  again,  and 
soon  rettuned  with  a  comjdete  verdict;  faav- 
ing  answered  the  third  qaestico  "Tea,"  and 
the  fourth  and  fifth  queadws  ''No."  This 
verdict  was  received,  and  en^ed  In  the  nanal 
manner.  A  motion  for  a  new  trial  was  made, 
based  in  part  upon  the  ground  that  the  an- 
swers to  the  third,  fourth,  and  fifth  questloos 
were  T<Ad  oa  account  of  the  separaiioii  at  the 
jiuy.  Tbe  motion  was  overruled,  and  Judg- 
ment for  the  plaintiff  rendered  on  the  verdict, 
tnm  whl^  ietmSuA  appealed. 

Miller.  Noyes  &  Miller,  for  ap];>ellant  Frank 
M.  Hoyt  and  h.  A.  dwell,  for  respondent 

WINSLOW.  J.  (after  stating  the  taettf). 
Three  questions  are  raised  by  tbe  appellant: 

1.  The  record  ot  a  coroner'a  Inquest,  whkSi 
was  hM  m  the  body  of  the  child  tbree  days 
after  the  acddent,  was  i^ered  In  e^dence  by 
tbe  dafendant,  and  excluded  by  the  conrt. 
TUs  mllng  Is  claimed  to  have  been  emme- 
ous.  Upon  what  principle  It  can  be  turned 
that  this  record  can  affect  In  any  way  the 
rights  of  private  parties,  who  were  not  par- 
ties to  the  iwoceedlng,  is  not  quite  dear,  al- 
though It  must  be  admitted  that  there  are  au- 
thorities to  that  effect  Insurance  Oo.  v. 
Vocke^  128  111.  667,  22  N.  B.  40T,  and  cases 
there  cited.  We  find  It  umteceBsary  to  dedde 
the  questitm  her^  however.  If  admlsrtble  at 
all,  it  must  appear  affirmatlvdy  that  It  would 
have  had  some  bearing  on  the  controversy.  In 
order  to  Justify  the  revmal  of  the  Judgment 
on  account  of  Its  rejectUUL  Brror  must  be 
affirmatively  shown.  There  Is  no  suggestion 
of  its  contents  preserved  In  the  bill  of  excep- 
tlims,  nor  Is  there  any  offer  or  statement  aa  to 
what  fact  was  found  by  It  which  would  hare 
any  bearing  on  tilie  present  controversy.  It 
may  be  that  the  Inquest  resulted  simply  in  a 
finding  that  tbe  child  came  to  Its  deatb  by 
being  run  over  tbe  car.  If  sudi  was  the 
tact.  Its  rejection  could  not  be  oroneous,  be- 
came that  fiBct  was  admitted.  Under  these 
clrcunustances  It  cannot  be  said  that  errw  is 
shown. 

2.  In  charging  the  juiy  the  trial  judge  de- 
fined "ordinary  care"  as  "such  care  as  the 
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great  majority  of  men  would  use  nndv  like 
or  similar  drcumstaiices."  This  expxwAoa  Is 
«ritI<dBed  aa  Inaccurate^  and  it  1b  aald  that 
ordinary  care  is  "sucb  caution  and  j^odoice 
as  tbe  great  majority  ot  mankind  obserre  In 
their  own  tmslness  and  concerns,  or,  rather, 
such  care  as  a  perstm  of  ordinary  prudence 
would  exercise  in  the  same  relation,  and  un- 
der dmllar  circumstances  and  ocmdltlonfl." 
nds  seems  like  carrying  criticism  to  extreme 
taagtbs,  especially  In  view  of  tbe  tact  tbat  so 
Instruction  on  the  subject  was  requested  by 
the  appellant  Tbe  definition  glrrai  by  the 
court  is  BubstantlaUy  In  accord  with  tbe  ded- 
slons  of  this  court  Dreber  V.  Town  of  Fltch- 
burg,  22  Wis.  675;  Duthie  t.  Town  of  Wash- 
bum.  87  Wla.  231.  88  N.  W.  380. 

3.  It  Is  claimed  tbat  tbe  Jury  could  not  be 
sent  back  to  perfect  their  verdict  atter  tb^r 
separation.  It  seems  that  the  Jury  thought 
that,  after  answering  the  first  and  second 
questions  In  the  afflrmatlTe,  it  became  unnec- 
essary for  them  to  answer  tbe  third,  fonrtb, 
and  fifth  questions,  and  so  tb^  sealed  their 
verdict  and  separated.  It  la  not  dalmed  that 
their  action  was  dtebonest,  or  that  there  waa 
any  ultorlor  purpose  In  It  nw  Is  it  claimed 
that  any  of  the  Jury  were  subject  to  any  Im- 
proper Influence  during  th^  separation,  nor 
Is  it  shown  tbat  there  was  any  chance  or 
(Wortunity  tor  sucb  influoice  to  be  exercised. 
Under  tliese  drcnmstances,  we  think  It  was 
competent  for  the  court.  In  its  discretion,  to 
send  them  out  to  jterfect  their  verdict  High 
V.  Johnson,  28  Wis.  72;  Douglas  v.  Tousey* 
2  Wend.  3:^;  Warner  v.  Railroad  Co.,  02  N.  Y. 
437;  Maclln  v.  Bloom,  54  Hiss.  365;  Loudy 
V.  Clarke  (Minn.)  48  N.  W.  2S;  God  Oo.  v. 
Uaebl  OIL  Sup.)  22  N.  B.  715.  If  it  were 
shown  in  such  a  case  that  there  had  been 
any  improper  conduct  on  tbe  part  of  any  of 
tbe  Jury  during  their  separation,  or  should 
facts  be  shown  which  would  raise  a  well- 
founded  susidclfm  thereof;  It  would  doubtless 
be  the  duty  of  the  court  to  set  aside  thn  ver- 
dict and  giant  a  new  trial;  but,  as  before 
remarked,  no  such  showing  Is  made  in  the 
present  case.   Judgment  affirmed. 


O'BRIEN  T.  CHICAGO  &  N.  W.  RY.  CO. 
(Sopreme  Court  of  Wiflcongin.    Feb.  18,  1896.) 
TaiAi.— DiRSOTiso  Vbsoioi^Provinob  ot  Jubt. 

Where  plaintiff's  testimony.  If  believed, 
vu  niffident  tc  tupport  a  verdict  In  his  favor, 
it  was  error  to  direct  a  verdict  for  defendant, 
though  piaintiff  8  evidence  waa  nncorroborated 
in  any,  and  contradicted  in  many,  material 
points,  and  he  waa  shown  to  hare  made  state- 
ments, pniposely  false,  out  of  court,  contradict- 
ing hia  testimony. 

Appeal  from  superior  court,  Milwaukee 
county;  R.  N.  Austin,  Judge. 

Action  by  William  J.  O'Brien,  by  his  guard- 
ian ad  litem,  against  the  Chicago  &  North- 
western Railway  Company  for  personal  In- 
juries. From  a  Judgment  for  defendant, 
plaintiff  appeals.  Reversed. 


The  plaintiff  was  a  brakeman  In. tbe  em- 
ploy of  the  defeudant  His  paxtlcnlar  wwk, 
at  tbe  time  ot  tbe  aceldutt  ms  In  tbe  de- 
fendant's yard,  In  Milwaukee^  switching 
cars.  The  particular  ground  ot  defendant's 
llablUty,  as  alleged  m  the  complaint  Is  the 
failure  of  f^w  switdimen  to  ob^  the 
plaltttlira  iMgnals.  Tbe  plalntUt  went  be- 
tween two  tel^t  cars  tor  the  purpose  ot 
couiding  th«n  together.  He  tdalms  tbat  be 
gave  tbe  proper  signal  at  tbe  proper  time  for 
the  train  to  stop^  which  waa  disregarded,  antf 
the  train  backed  down  upon  him,  while  be 
was  trying  to  disengage  a  pin,  which  had  be- 
come fast  and  to  make  tbe  coupling,  and 
crushed  his  arm  between  the  cars,  and  dis- 
abled it  His  testimony  was  sutUc'.ent  it 
believed,  to  support  a  verdict  in  his  favor. 
But  be  was  not  corroborated  in  uiy  material 
point  He  was  shown  to  have  made  state- 
ments of  material  facts  directly  contrary  to 
hla  testimony,  and  acknowledged  tbat  some 
of  those  statements  were  Intentionally  false. 
BCoreover,  he  was  contradicted,  on  material 
points,  by  the  testimony  of  his  fellow  work- 
men. After  the  testimony  of  both  irides 
was  In,  the  trial  court  directed  a  verdict  for 
the  defendant  stating  Its  reasons  as  follows: 
"The  motion  to  direct  a  verdict  In  favor  ot 
the  defendant  Is  granted— First,  upcm  the 
ground  that  the  burden  of  ptyot  Is  upon  tbe 
plslntlff  to  satisfy  the  court  by  a  fair  pre- 
ponderance of  the  evidence,  tbat  be  Is  en- 
titled to  recover  upon  his  cause  of  action; 
second,  upon  the  ground  that  there  Is  such  a 
want  of  prepondeiance  of  evidence  as  would 
Justify  the  court  In  the  ezerdse  of  Its  sound 
discretion,  to  grant  a  new  trial,  if  a  verdict 
were  rendered  for  the  plaintiff,  <m  the  ground 
that  tbe  verdict  would  be  against  tbe  weight 
of  evidence,  In  accordance  with  the  decision 
made  In  the  case  ot  McCoy  v.  Railway  Co., 
82  Wis.  215,  62  N.  W.  93,  It  appearing  to 
the  court  that  tbe  only  testimony  on  the  part 
of  the  plaintiff  Is  that  of  tbe  plaintiff  him- 
self, and  It  is  not  corroborated  by  any  other 
witness,  and  that  be  has,  at  varioua  times, 
made  statements  directly  contrary  to  hla 
statements  made  nndw  oath  m  the  trial,  and 
that  be  himself  admitted,  on  the  trial,  that 
some  of  the  material  statements  so  made  by 
him  were  false,  and.  that  be  made  such  fitlse 
statemokts  Intentionally.  This  being  tbe  case 
tbe  court  ought  following  tbe  decisions  of 
other  courtly  to  direct  a  verdict  In  favor  of 
the  defendant  because.  If  a  verdict  were 
rendered  against  the  evldoDce,  It  would  be 
contrary  to  the  weight  of  evidence,  and  the 
court  would  grant  a  new  trlaL"  From  a 
Judgment  on  this  verdict  this  appeal  Is 
takeu- 

Tlmlln  ft  Glicksman  nnd  E.  A.  Conway,  for 
appellant.  Winkler,  Flanders,  Smith,  Bot- 
tum  &  VUas,  for  respondent 

NEWMAN,  J.  (after  stating  the  tacts). 
The  question  of  the  credibility  of  witnesses 
and  testimony  is  always  tor4he  Jury.  So, 
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If  It  was  competent,  u  matter  of  law,  (or 
the  Jurj  to  believe  tbe  ^lalntWa  teBtimony. 
thea  the  case  should  have  gone  to  the  jury. 
There  la  no  such  rule  of  law  as  that  one  who 
has  previously  made  a  statement,  even  pur- 
pose^ false,  but  out  of  court,  of  the  matter 
In  controTer^.  shall  not  be  believed  when  he 
testifies,  under  oath  and  In  cour^  to  a  differ- 
ent version  ot  the  same  matter.  It  Is  con- 
sidered that  s<Hne  element  of  credibility  Is 
Imparted  to  the  statement  of  the  witness  by 
the  conflrmatlon  of  his  oath.  There  Is  no 
rule  of  law  which  declares  that  the  sworn 
testimony  Is  neutralized  by  the  former  un- 
sworn statement,  although,  practlcaUy,  Its 
value  Is  said  to  be  Impaired,  and  may  be  en- 
tirely destroyed;  but  whether  it  is  so  im- 
paired or  destroyed  Is  a  question  for  the 
jury,  and  not  forthe  court  It  relates  to  the 
question  of  the  weight  or  credit  to  which 
tbe  testimony  Is  entitled,  which  Is  always 
a  question  for  the  Jury;  for  the  law  recog^ 
nlsea  that  even  a  person  of  doubtful  veracity 
may  hare  testified  the  truth  In  the  particular 
case.  And  the  question  on  which  side  tbe 
testfmony  preponderates  Is  also  always  for 
the  Jury.  No  witness  is,  as  matter  of  law, 
altogetha  discredited  because  several  wit- 
nesses have  testified  to  a  version  of  tbe  af- 
fair which  is  incomristent  with  his  testimo- 
ny. The  preponderance  of  the  proof  may  be 
with  the  one  witness.  Preponderance  may 
not  go  with  numbers.  This  hasoften  been  held. 
True,  It  is  not  required  that  a  contention 
which  is  supported  only  by  a  mere  scintilla 
of  evidence,  or  which  is  unsupported  by  tes- 
timony which,  If  believed,  would  just^  a 
verdict  in  its  fftvor,  should  be  submitted  to 
the  Jury.  But  no  case  is  known  which  holds 
that  the  affirmative  testimony  of  one  wit- 
ness, snd  be  a  party  and  contradicted,  which 
covers  all  tbe  material  points  of  the  puty's 
snffident  pleading,  is  a  mere  sclntillla  of  evi- 
dence, or,  as  matter  of  law,  Incapable,  If  be- 
lieved by  the  Jury,  to  support  a  verdict.  Nor 
is  it  important  at  this  point  In  the  trial, 
whether  the  trial  Judge  credits  the  testi- 
mony of  the  witness.  If  all  the  material 
allegations  of  a  sufficient  pleading  are  sup- 
ported by  the  affirmative  testimony  of  one 
witness,  there  is  a  question  for  the  Jury. 
But  If  a  verdict  be  returned  which  the  court 
deems  to  be  Insufficiently  supported  by  credi- 
ble evidence,  it  should  then,  in  the  exercise 
of  a  fair  judicial  discretion,  set  aside  the 
verdict  and  grant  a  new  trial.  Tbe  trial 
court  at  this  point,  has  a  large  supervisory 
power  over  the  verdicts  of  Juries,  sl  1  should 
exercise  it  fully,  for  the  promotion  of  Jus- 
tice. 

This  is  believed  to  be  the  doctrine  and  re- 
sult of  our  cases.  In  Jones  v.  Railway  Co., 
49  Wis.  352,  5  N.  W.  854.  the  court  say:  "If 
the  plaintiff  gives  any  evldoice  to  support 
his  claim,  the  case  must  be  submitted  to  the 
Jury,  although.  In  the  opinion  of  the  trial 
Judge,  it  may  be  Insufficient  to  sustain  a 
verdict,  or  the  decided  weight  of  evidence  Is 


for  the  defendant  In  snch  case  this  court 
has  repeatedly  said  that  It  Is  the  duty  of  th« 
court  to  submit  tbe  questions  of  fitct  to  the 
Jury,  under  proper  Instructions,  and  take 
ttieir  verdict  theretm."  The  cases  to  that  ef- 
fect are  there  dted.  In  Bouck  v.  Enos,  Gl 
Wis.  661.  21  N.  W.  825.  the  conrt  say:  "It 
is  the  province  of  the  Jury  to  determine, 
not  only  the  credibility  of  witnesses  and  all 
disputed  facts,  but  all  conflicting  inferences 
reasonably  drawn  from  undisputed  or  ad- 
mitted facts."  In  Kruse  v.  Railway  Ca,  82 
Wis.  568.  62  N.  W.  705,  the  conrt  say:  -The 
long-established  rule  ot  this  court  is  that  a 
verdict  for  defendant  lAouId  only  be  direct- 
ed wfa«i  the  plaintiff's  evidence,  under  the 
most  favorable  construction  It  will  reasona- 
bly bear,  Including  all  reasonable  inferences 
from  it  is  sufficient  to  Justi^  a  verdict  In 
his  favor."  In  Larson  v.  City  of  Ean  Claire 
(Wis.)  65  N.  W.  731,  the  Court  say:  "The 
remedy  against  a  verdict  on  tbe  ground  that 
It  is  against  the  preponderance  of  evidence. 
Is  by  motion  for  a  new  trial,  which  Is  ad- 
dressed to  the  discretion  of  tbe  court,  with 
the  exercise  of  which  tbis  court  will  not  in- 
terfere, except  in  cases  wliere  It  is  quite 
clear  that  such  discretion  has  been  abused." 
It  is  evident,  from  the  reasons  stated  by 
tbe  trial  Judge,  that  he  directed  the  verdict 
for  the  defendant  on  the  ground  that  the 
plaintiff's  contention  was  not  supported  by 
a  preponderance  of  the  evidence.  It  is  dear, 
upon  the  cases  cited,  that  that  question  was 
for  tiie  Jury,  and  not  proper  to  be  consid- 
ered by  the  court  until  after  verdict,  and  on 
a  motion  for  a  new  trial.  It  might  well  be 
trusted  that  the  Jury  would,  with  proper  in- 
structions, find  a  verdict  wblch  should  be  In 
accord  with  the  preponderance  of  the  evi- 
dence. The  Judgment  of  the  superior  court 
of  Milwaukee  county  Is  reversed,  and  the 
cause  remanded  for  a  new  trIaL 


QUIQLBT  et  al.      ST.  PAUL  TITLE  IN- 
SURANCE &  TRUST  CO. 

(Supreme  Court  of  UinuMota.    Feb.  7,  1896.) 

TiTLB  InSDRAWCB  —  CoNSTRUCTIOX   OF    POLICT  — 

Dbpbhsb  or  Suits— NoTicB  or  Abikdonment. 

1.  Certain  propositions  of  law  contended  for 
by  appellant  hfid  not  warranted  by  the  evidence. 

2.  ActioQ  by  tbe  Insured  against  the  insurer 
00  a  title  insurance  policy.  Held,  under  the 
terms  of  th(*  policy,  wbeo  tbe  insurer  corporation 
undertook  to  defend  the  title  or  interest  of  the 
insured,  it  was  bound  to  protect  bim  through  all 
stages  of  tbe  proceeding  against  bim  (as  well 
after  the  foreclosure  sale  as  before  tbe  Judg- 
ment in  the  proceeding),  or  else  notify  him  that 
it  would  not,  and  furnish  him  all  necessary  in- 
formation of  the  status  of  tbe  proceeding  in  time 
to  enable  him  to  protect  himself. 

3.  When,  after  the  giving  of  such  a  notice, 
the  insurer  defended  the  Insured  in  the  proceed- 
ing, hrld,  tbe  notice  wati  thereby  withdrawn. 

4.  Eeld,  furtiier,  the  evidence  is  not  suffi- 
cient to  show  that  after  It  abandoned  any  fur- 
ther attempt  to  protect  hiia  it  agaui  gave  htm 
such  a  notice. 

(Syllabus  by  the  Court) 
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Appeal  from  district  court,  Bamsey  county; 
Hascal  R.  Brill,  Judge. 

Action  by  Luclen  G.  Qalgley  and  otlien 
against  the  St.  Paul  Title  Insurance  &  Trust 
Company.  Verdict  toe  plaintiffs.  From  an 
order  denying  a  new  trial,  defendant  ap- 
peals. Affirmed. 

Sterens,  O'Brtoi,  Cole  &  Albrecbt,  for  ap- 
pellant.  Stiles  W.  Burr,  for  respohdents. 

CANTY,  J.  Most  of  the  facts  necessary 
to  the  understanding  of  this  case  are  recited 
iu  the  opinion  on  the  former  appeal,  in  which 
a  new  Ulal  was  granted.  See  02  N.  W.  287. 
The  case  has  since  been  tried  a  second  time, 
resulting  In  a  verdict  for  plaintiff  for  the 
sum  of  $2,6S0,  and  from  an  order  denying  a 
new  trial  defendant  takes  this  appeal,  which 
presents  some  questions  not  presented  by  the 
former  appeal  On  the  last  trial,  two  officers 
of  the  defendant  company  testltled  In  its  be- 
half tliat  they  notified  the  loan  agent,  Xjoe, 
after  the  meclianic'a  lien  foreclosure  suit 
was  commenced,  and  before  the  foreclosure 
sale  in  that  suit,  and  again  after  the  sale, 
and  before  the  year  to  redeem  expired,  that 
the  defendant  would  look  to  him  to  take 
care  of  that  Hen.  There  Is  also  evidence 
tending  to  prove  that,  for  the  purpose  of  re- 
ceiving such  a  notice,  Lee  was  the  agent  of 
the  mortgagee,  Qulgley,  up  to  the  time  of  bis 
death.  The  evidence  tends  to  prove  that 
Lee.  as  agent  for  Qulgley.  had  authority  to 
look  after  and  protect  QuLgley's  rights  as 
mortgagee  in  a  number  of  mortgages  held 
by  him  on  St  Paul  property,  and  that  the 
receiving  of  such  a  notice  was  within  the 
scope  of  Lee's  authority.  The  amount  of  the 
mechanic's  lien  claim  was  but  $95,  the 
amount  of  the  Judgment  In  the  foreclosure 
suit  to  enforce  the  same  was  but  $139.48,  and 
the  mortgaged  premises  sold  on  the  foreclo- 
sure sale  for  (157.56.  By  neglecting  to  re- 
deem from  this  sale,  the  premises  (found  by 
the  Jury  to  be  worth  $2,650)  were  lost  when 
the  year  to  redeem  expired. 

It  Is  contended  by  appellant  that  Quigiey, 
through  his  agent,  Lee,  received  notice  from 
defendant  that  he  must  take  care  of  this  lien 
and  redeem  from  the  foreclosure  sale,  him- 
self; tiiat  he  was  bound  to  do  so;  and  that, 
by  failing  to  do  so,  he  could  not  increase  the 
liability  of  defendant,  whose  contract  with 
him  was  merely  to  indemnify  and  save  him 
harmless,  and  Insure  his  interest  in  the  prem- 
ises as  mortgagee.  It  la  contended  that,  un- 
der these  circumstances,  appellant  is  liable 
only  for  the  amount  of  the  Incumbrance, 
which,  at  most,  was  only  the  amount  neces- 
sary to  redeem  from  the  foreclosure  sale, 
which  was  very  much  les^  than  the  value  of 
the  proi)erty.  The  court  below  did  not  ac- 
cept these  propositions  as  law  applicable  to 
tibia  case,  but  charged  the  Jury  that  plaintiff 
is  entitled,  in  any  event,  to  recover  $2,200, 
the  amount  of  the  Insurance  policy.  If  the 
tnortgaged  premises  were  worth  that  much; 


and  U  they  were  not  worth  that  much,  be 
was  entitled  to  recover  the  amount  of  their 
value.  This  Is  assigned  as  error.  Let  us  ex- 
amine the  evidence  on  which  appellant 
claims  that  this  rule  of  law  should  have  been 
laid  down.  It  was  admitted  on  the  trial,  by 
defendant,  that  neither  Quigiey,  nor  his  heirs 
or  executcsna,  had  any  iLDOwledge  of  the  me- 
chanic's lien  claim  in  question,  or  of  the 
proceedings  to  foreclose  the  same,  until  after 
the  year  to  redeem  had  expired,  and  that 
Qulgley  never  had  any  notice  of  any  of  these 
things,  except  such  as  could  be  imputed  to 
him  through  the  knowledge  of  Lee  and  the 
notices  to  him.  Auerbach,  the  president  of 
the  defendant  company,  testified  tliat,  after 
the  lien  suit  was  commenced,  and  before  the 
fore<d08ure  sale  under  the  same,  he  notified 
Lee  that  he  (Lee)  must  pay  the  lieu.  For 
all  that  appears,  this  notice  may  have  been 
given  before  defendant  elected  to  take  upon 
itsdf  the  defense  of  that  suit,  and  for  the 
purposes  of  this  case  we  must  assume  that 
It  was  given  before.  If,  after  the  giving  of 
tills  notice,  the  defendant  proceeded  to  con- 
test the  lien  claim.  It  amounted  to  a  with- 
drawal of  Its  notice;  and  until  It  abandoned 
that  contest,  and  again  notified  Qulgley  or 
his  agent  thereof,  he  would  hardly  be  Jus- 
tified In  paying  the  lien  claim  and  the  costs 
which  defendant  was  Incurring  In  defending 
the  same,  and  In  attempting  to  hold  defend- 
ant liable  to  reimburse  him  for  aU  he  so  paid. 
After  defendant  had  abandoned  any  further 
defense  of  the  Hen  suit,  or  any  further  ef- 
forts to  protect  Qulgley  from  that  claim,  he 
was  entitled  to  a  new  notice  giving  him  the 
status  of  that  claim  at  that  time.  The  wit- 
ness, Auerbach.  testified  that  he  again  noti- 
fied Lee,  after  the  foreclosure  sale,  and  dur- 
ing the  year  of  redemption,  that  he  (Lee) 
must  redeem  from  the  sale.  It  nowhere  ap- 
pears at  what  time  during  the  year  of  re- 
demption this  notice  was  given.  The  year 
to  redeem  expired  on  August  17,  1892,  and 
Quigiey  died  on  the  lOtb  of  March  prior. 
The  death  of  Qulgley  terminated  Lee's 
agency,  and.  for  all  that  appears,  the  notice 
may  have  beej  given '  to  Lee  after  Lee's 
agency  was  thus  terminated.  The  evidence 
of  the  other  officer  of  defendant  is  still  more 
indefinite  as  to  when,  during  all  the  period 
from  the  time  the  dult  was  commenced  until 
the  time  to  redeem  expired,  he  notified  Lee 
that  he  (Lee)  must  pay  the  claim.  Then  we 
are  of  the  opinion  that  the  evidence  Is  not 
sufficient  to  show  that  any  such  notice  was 
given  Lee,  after  defendant  had  abandoned 
the  further  defense  of  the  lien  suit,  and  be- 
fore the  death  of  Quigiey. 

Lee  retained  in  his  hands  the  proceeds  of 
the  mortgage  loan,  ou  of  which  he  paid 
a  large  number  of  other  Hens  similar  to 
this.  The  evidence  tends  strongly  to  show 
that  he  held  thiS-  money,  not  as  the  agent 
of  Qulgley.  but  as  the  trustee  of  the  mort- 
gagor, Mrs.  Klngsley,  and  of  this  defendant, 
for  the  purpose  of  satisfying  .ail  such  liens 
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out  of  It.  and  tberebr  protecting  defendant 
on  tbis  insurance  policy;  that  this  arrange- 
ment was  made  In  lien  of  a  bond  from  tbe 
mortgagor  to  protect  the  defendant  from 
these  Hens,  and  that  the  demands  made  on 
Lee  by  these  witnesses  were  that  be  satisfy 
this  Hen  out  of  this  fund.  But  we  do  not 
place  our  decision  on  this  ground,  or  con- 
sider what  force  sbonld  be  given  to  thla  erl- 
dence  In  disposing  of  tbe  ease. 

As  we  held  on  the  former  api>eal,  when, 
nnder  the  terms  of  this  policy,  the  insurer 
undertook  to  defend  the  Insured,  It  was 
bound  to  protect  him  through  all  stages  of 
the  proceeding,  or  else  notify  him  that  It 
would  not  in  time  to  enable  him  to  protect 
himself.  It  was  also  bound  to  furnish  him 
at  such  time  all  reasonable  information  of 
the  status  of  the  adverse  claim,  so  as  to  en- 
able him  to  take  all  proper  precautions  for 
his  protection.  The  defendant  failed  to  pro- 
tect the  Insured,  and  has  failed  to  prove  that 
it  gave  him  any  such  notice  in  time  to  en- 
able him  to  protect  himself;  therefore,  as  a 
question  of  law,  the  plaintiff  was  entitled 
to  recover  full  compensatory  damages.  This 
disposes  of  all  the  questions  raised  worthy 
of  consideration  and  not  disposed  of  by  the 
former  appeal.  The  vrder  appealed  from  la 
affirmed. 


HBM8TAD  t.  HALL. 
(Supreme  Court  of  Mlnnerota.    Feb.  T,  1896.) 
Apfbalt-Sbttlbd  Case— CoiroLUSiVBifBSB— Judo- 

MBNT  MOK  OBHTAKTB  VbRBDICTO. 

1,  In  a  mritioD  for  judgment  notwithstand- 
ing the  verdict,  it  was  stated,  in  an  afiSdavit,  and 
in  the  judge'fl  order  graoting  the  motion,  that 
certain  proceedings  took  place  on  the  trial.  A 
settled  case  was  subsequently  made  and  filed, 
which  certified  that  it  contained  all  the  evidence 
introduced,  and  all  the  proceedings  had.  but 
whidi  failed  to  disclose  that  any  such  proceed- 
ings were  had  as  above  stated,  ffeld,  the  set- 
tle case  mtist  control,  and  cannot  be  contradict- 
ed or  impeadied  by  the  statements  in  tbe  order 
and  affidavit. 

2.  It  is  error  to  grant  a  motion,  made  nnder 
chapter  320,  Laws  1^9S,  for  judgment  notwith- 
standing the  verdict,  unless  tbe  moving  party 
made  a  motion  to  direct  a  verdict  In  his  favor  ^t 
the  close  of  tbe  teBtimony. 

S.  Immediatelr  on  recording  tbe  verdict  in 
plaintiff's  favor,  the  trial  court  set  it  aside  on  its 
own  motion,  and  neither  party  objected  thereto. 
Thereafter  defendant  moved  for  judgment  not- 
witiistRnding  the  verdict,  under  said  cbapter 
820.  The  motion  was  granted,  and,  in  the  order 
granting  tbe  samo.  the  court  of  its  own  motion 
set  aside  said  order  setting  aside  the  verdict 
Beld,  when  defendant  made  his  motion,  tbe  ver- 
dict had  been  set  aside,  and  tbe  case  stoocl  for 
trial  as  though  no  trial  had  ever  been  had. 
There  was  then  no  trial,  with  its  evidence  or  pro- 
ceedings, on  which  he  could  move  for  the  statu- 
tory verdict  to  be  entered  by  the  court's  order, 
under  said  chapter  820,  and  the  order  of  the 
court,  of  its  own  motion,  restoring  and  reinstat- 
ing the  evidence  and  proceedings,  did  not  cure 
the  defective  character  of  defendant's  motion, 
and  it  was  error  to  grant  the  aame. 
(Syllabus  by  the  Conrt.) 

Appeal  from  district  conrt,  St  Louis  coun- 
ty; S.  H.  Moer,  Ju^e. 


Action  Ify  Utatblas  O.  Honstad  acalnat  Mar^ 
tin  Olacm  EbUL   Judgment  for  defendant,  and 

plaintiff  appeals.  Reversed. 

John  Rustgard,  for  appellant.  Smith,  Mc- 
Mahon  &  Mitchell,  for  respondent. 

CANTY,  J.  In  this  action  the  jury  return- 
ed a  verdict  for  plaintiff  for  one  cent.  Im- 
mediately after  the  verdict  was  recorded,  tt 
was  set  aside  by  the  court  of  Its  own  motion, 
and  neither  party  objected  thereto.  There- 
after defendant  moved  for  judgment  not 
withstanding  the  verdict,  which  motion  was 
made  on  "the  flies,  records,  proceedings,  and 
testimony  herein,"  and  upon  the  affidavits  of 
plaintiff's  attorney,  in  one  of  which  he  stated 
"that,  at  tbe  close  of  the  testimony,  defend- 
ant moved  the  court  for  a  direction  of  a  ver- 
dict as  to  the  cause  of  action  set  out  In  the 
complaint."  The  court  below  granted  the 
motion,  and  the  order  granting  tbe  same,  soi 
far  as  here  material,  reads  as  follows:  "The 
court  being  duly  advised  in  the  premises,  and 
said  court  being  satisfied  that  the  motion, 
made  by  defendant  herein  at  tbe  close  of  the 
testimony,  for  direction  of  verdict  as  to  the 
cause  of  action  set  out  in  the  complaint, 
should  have  been  granted,  the  ruling  of  the 
court  thereon  having  heen  duly  excepted  to, 
now,  therefore.  It  is  hereby  ordered  that  the 
defendant  herein  have  judgment  against  the 
plaintiff  for  his  costs  and  disbursements  not- 
withstanding the  verdict  herein.  It  further 
appearing,  from  the  records  herein,  that  the 
verdict  was  set  aside  by  the  court  of  its  own 
motion,  without  the  consent  of  either  plaintiff 
or  defendant,  and  the  defendant  not  having 
consented  thereto,  now,  therefore,  for  the  pur- 
pose of  correcting  the  records  herein.  It  Is  fur- 
ther ordered  that  the  order  so  made  getting 
aside  said  verdict  be  vacated,  and  the  judg- 
ment given  for  defendant  as  above  ordered.** 
No  motion  was  ever  made  by  either  party  to 
reinstate  the  verdict,  but  the  court,  of  its  own 
motion,  reinstated  It  In  the  order  above  re- 
cited. Thereupon  plaintiff  served  a  proposed 
case,  and,  pursuant  thereto,  a  case  and  ex- 
ceptions wa%  subsequentiy  settied  and  filed, 
the  judge's  certificate  to  which  certifies  that 
it  contains  all  the  evidence  introduced,  and 
all  the  proceedings  had  on  the  trial.  There- 
after judgment  was  entered  for  defendant  pur- 
suant to  the  aboTe-redted  order,  and  plaintiff 
appeals. 

1.  It  will  be  observed  that  the  above-recit- 
ed order  of  tbe  court  and  the  affidavit  of  de- 
fendant's attorney  both  state  that,  at  the 
close  of  the  evidence,  defendant  moved  for  di- 
rection of  a  verdict  in  his  favor  as  to  the 
cause  of  action  set  out  In  the  complaint.  The 
settied  case  discloses  no  such  motion.  We 
are  clearly  of  the  opinion  that  the  settied  case 
must  control,  and  cannot  be  contradicted  or 
impeached  by  the  statements  in  the  order  and 
affidavit.  This  Is  a  weil-setUed  principle. 
Then,  for  the  purposes  of  this  appeal.  It  must 
be  held  that  no  such  motion  was  made  on  the 
trlaL 
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2.  Tlila  Is  certainly  not  a  ease  In  wUdi,  «a 
common-law  principles,  the  defendant  was  en- 
titled to  Judgment  notwithstanding  tbe  ver^ 
diet,  and  defendant's  motion  was  evidently 
made  on  chapter  820,  Laws  1895.  That  Btat- 
nte  iHTOTldea;  **In  all  cases  where  at  the 
dose  of  the  testimony  In  a  case  tried,  a 
motion  Is  made  by  either  party  to  the  suit 
requesting  the  trial  court  to  direct  a  Tablet 
in  favor  of  the  party  making  such  motion, 
which  motion  Is  denied,  the  trial  court  on 
motion  made  that  Judgment  be  entered  not- 
wlthatandiiv  the  v^idlct  or  on  motion  for 
a  new  trial,  shall  orAet  Judgment  to  be  al- 
tered In  favor  of  the  party  who  was  entitled 
to  have  a  verdict  directed  in  his  or  Its  fa- 
vor."*  It  also  provtdes  that  the  supreme  court 
may  do  likewise  on  appeal.  It  Is  very  plain, 
from  the  reading  of  this  statute,  that  a  mo- 
tion to  direct  a  verdict  must  be  made  at  the 
close  of  the  testimony,  In  order  to  give  the 
party  making  It  a  right  subsequently  to  move, 
under  the  statute,  for  judgment  notwith- 
standing the  verdict.  The  motion  to  direct  a 
verdict  is  a  condition  precedent  to  the  right 
to  Judgment  notwltbetandlng  the  verdict  As 
before  stated,  It  must  be  held  that,  In  this 
case,  no  such  motion  to  direct  a  verdict  was 
made,  and,  therefore,  tbe  order  granting  Judg- 
ment notwithstanding  the  verdict  was  errone- 
ous, and  the  Judgment  therein  must  be  re- 
versed. 

8.  But  there  Is  still  another  reason  why  the 
Judgment  should  be  reversed.  When  the  mo- 
tion for  Judgment  notwithstanding  the  ver- 
dict was  made,  the  verdict  had  been  set  aside, 
without  objection  or  exception  by  either  party, 
and  the  case  stood  for  trial  as  though  no  trial 
had  ever  lieen  had.  The  trial  had  been  an- 
nulled, the  order  annulling  it  had  not  beeo 
set  aside,  and  defendant  had  never  moved  to 
have  It  set  aside.  Then  there  was  no  trial, 
with  Its  evidence  or  proceedings,  on  which  the 
defendant  could  move  for  tbe  statutory  ver- 
dict to  be  entered  by  the  court,  by  Its  order, 
as  provided  in  said  chapter  320;  and  defend- 
ant had  not  asked,  in  his  motion,  to  have  the 
evidence  and  proceedings  reinstated  or  re- 
stored. The  order  of  tbe  court,  of  Its  own 
motion,  reinstating  and  restoring  the  evidence 
and  proceedings,  did  not  cure  the  defective 
character  of  defendant's  motion;  and,  ff  It 
did  anything.  It  was  only  to  add,  for  the  pur- 
poses of  this  appeal,  additional  error  to  the 
record.  The  Judgment  appealed  from  should 
be  reversed,  and  the  case  ordered  to  stand  for 
trial  on  the  original  order  setting  aside  the 
verdict   So  ordered. 


McCARVBL  T.  PHHNIX  INS.  00.  OF 
BEOOKLYN. 

(Supreme  Oourt  of  Minnesota.  Feb.  7,  1896.) 
InsVKAiTOB  —  PaooF  OF  LosB— Waivbs— Ibscsb— 

IK9TRD0T1OS3. 

1.  A  fire  iusnrance  policy  provided  that, 
within  60  days  after  a  lorn,  the  insured  Bhould 


furnish  to  the  iosnrer  proof  of  loss,  coDtalnlng 
certain  matters  and  particulars  of  and  concern- 
In^  the  loss  and  the  origin  of  the  fire,  and,  if  re- 
quired, should  furnish  the  insurer  certain  other 
matters,  and  a  certain  official  certificate  of  and 
concerning  tbe  same.  The  insured  famished  as 
iosafficieot  proof  of  loss,  which  was  retained  by 
the  insurer,  who  (when  the  insored  would  have 
but  2  or  8  days  left  in  which  to  furnish  a  suffi- 
cient one)  objected  to  the  proof  so  furnished,  and 
demrnded,  as  necessarr  to  obviate  the  objections, 
that  the  insured  furnish  the  particulars  which, 
by  the  policy,  he  was  unconditionally  required  to' 
furnish,  and  also  said  matters  and  certificate 
which  he  was  not  required  to  furnish  unless  de- 
manded, and  which  were  then  for  the  first  time 
demanded.  Beld.  by  mixing  up,  indiscriminate- 
ly, in  its  objection  and  demand,  the  things  which 
he  was  aaconditionally  required  to  furmsh.  and 
those  which  be  was  not  required  to  furnish  un- 
less demanded,  and  by  failing  to  warn  him  that 
he  had  less  time  in  which  to  furnish  the  former 
than  the  latter,  or  that  a  failure  to  furnish  the 
former  within  the  60  days  would  result  in  a 
forfeiture,  the  insurer  waived  the  60-day  limit, 
and  extended  thii  time  to  furnish  the  former  to 
a  reasonable  time  in  which  to  comply  with  ail 
the  demands  together. 

2.  The  policy  contained  n  large  number  of 
conditions.  In  an  action  by  the  insured  against 
the  insurer  to  recover  the  loss,  the  plaintiff 
claimed  that  he  had  fully  complied  with  all. of 
these  conditions  except  one,  and,  as  to  tiiat  one, 
that  defendant  had,  by  a  certain  act,  waived  full 
compliance  with  it.  The  issue  thus  raised  was 
the  only  one  submitted  to  the  jury,  who  found 
for  plamtiff.  It  nas  an  Immaterial  issue,  for 
the  reason  that  It  conclusively  appeared  that,  by 
another  act,  defendant  had  waived  compliance 
with  this  condition  within  the  time  limited  in  the 
policy.  There  was  another  material  issue  wbich 
might  have  been  submitted  to  the  jury.  Held, 
by  failing  to  call  the  trial  court's  attention  to- 
such  issue,  the  defendant  waived  it,  and  if  there 
is  sufficient  evidence  to  sustain  the  verdict,  it 
will  not  be  disturbed;  that  the  charge  of  the 
court  on  the  issue  submitted  must  be  viewed  In 
the  light  of  this  waiver;  and  that  the  error  com- 
mitted by  the  court  In  maldng  the  righte  of 
the  parties  depend  on  an  immaterial  Issue,  was 
induced  by  the  defendant  itself. 

3.  Held,  the  verdict  is  sustained  by  the  evi- 
dence. 

(SyllatuB  by  the  Court) 

Appeal  from  district  court,  Mormy  county; 
P.  E.  Brown,  Judge. 

Action  by  Thomas  J.  McGftrvel  against  the 
Phenis  Insnrance  Oompany  of  Brooklyn. 
There  was  a  verdict  for  plaintiff,  and  from 
an  order  denying  a  new  trial  defendant  ap- 
peals. Affirmed. 

KItchel,  Cohen  &  Shaw,  for  appellant  L. 
F.  Lammers  and  Wilson  Borst,  for  respond- 
ent 

CANTY,  J.  The  defendant  Instirance  com- 
pany Issued  a  policy  of  flre  Insurance  to 
plaintiff,  Insuring  him  against  loss  by  fire 
on  bis  stock  of  merchandise,  contained  In  his 
store  building,  situated  at  Lime  Greek,  Minn. 
Defendant  also  Issoed  to  him  another  policy 
on  bis  store  building,  which  policy  Is  not 
here  Involved.  But  tbis  action  was  tried 
with  another  action  on  the  latter  policy.  On 
October  2,  1894,  while  these  policies  were  in 
force,  a  loss  occurred,  and  plaintiff  on  that 
day  sent  the  following  notice  of  the  loss  to 
defendant  at  Chicago,  duly  dated,  addressed, 
and  signed  by  him:  "I  have  .been  burned 
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ont,-a  total  loss  of  stock  and  boUdinf. 
Please  send  adjuster  as  soon  as  possible." 
On  October  itb  defendant  answered,  from 
Chicago:  "We  accept  notice  of  loss  under 
poUdes  1,061  and  1,068  of  our  Fulda,  Minn., 
agency,  communicated  by  your  letter  of  tlie 
2d.  The  adjustment  has  been  referred  to 
Mr.  O.  B.  Greely,  of  MInneaptrfte."  By  the 
terms  of  the  policy  plaintiff  was  required  to 
furnish  proof  of  loss  within  60  days  after  the 
fire.  On  Norember  20th  be  sent  to  defend- 
ant at  Chicago,  as  proof  of  loss,  the  follow- 
ing, duly  Tetlfied  as  of  that  date: 

"Loss  under  Policy  1,061  and  Policy  1,058, 
Lime  Creek,  Murray  Co.,  Minnesota.  To  tbe 
Pbenlx  Insurance  Company  of  Brooklyn,  Chi- 
cago, HI.:  The  following  Is  an  inventory  of 
tbe  stock  destroyed,  togetheit  with  tbe  store, 
by  fire,  at  Lime  Creek,  on  October  2d  of  this 
year,  to  the  best  of  my  knowledge,  tIz.: 


Complete  line  of  groceries   ?  500  00 

Total  of  boota,  shoes   580  90 

Hats    75  00 

Cape    40  00 

GloTes  and  m-ttens   75  00 

Medicines    25  00 

Hardware  and  tinware   50  00 

Dry  Buods  and  notions   1,287  00 

Valae  of  buUding   900  00 

Value  of  fixtures   100  00 


Total   53,632  90 


"The  half  of  stock  Insured  In  the  Continen- 
ts Insurance  Co.  The  fire  was  discovered  at 
or  near  12  o'clock  on  the  night  of  above  date. 
Can  form  no  opinion  as  to  Its  origin. 

"Thos.  J.  McCarveL" 

This  proof  of  ioM  was  received  by  defend- 
ant at  Chicago  on  Friday,  November  23d,  and 
was  sent  by  It  to  its  adjuster,  Greely,  at  Min- 
neapolis, who  received  it  the  next  day,  Satur- 
day, Novembw  24tb.  On  the  following  Mon- 
day, Greely  wrote  plaintiff  the  letter  hereinaft- 
er referred  to  objecting  to  this  proof  of  loss, 
which  letter  was  not  received  by  plaintiff  at 
Lime  Creek  until  November  28th  or  29th,  leav- 
ing only  2  or  3  days  before  the  GO  days  speci- 
fied in  tbe  policy  for  furnishing  proof  of  loss 
would  CTpIre.  But  the  proof  of  loaa  so  sent 
to  defendant  was  retained  by  tt  and  never 
returned  to  plaintiff.  On  December  17th 
plalntitC  made  and  sent  to  defendant  a  new 
proof  of  loss,  which  was  returned  to  plain- 
tiff. The  defendant  offered  no  evidence  on 
the  trial  except  such  as  it  elicited  on  cross-, 
examination,  but  relied  for  Its  defense  on  tbe 
defective  condition  of  the  first  proof  of  loss, 
and  the  failure  of  plaintiff  to  furnish  any 
■uffldent  proof  of  loss  within  such  GO  days. 
The  court  below  left  It  to  the  Jury  to  deter^ 
mine,  from  the  evidence,  whether  or  not 
the  defendant  had  retained  the  proof  of  loB^ 
sent  it  on  November  20th,  an  unreasonable 
length  of  tim^  without  objecting  to  it,  and 
charged  them  that.  If  defendant  had  done 
80,  It  waived  tbe  objection  that  tbe  proof  oi 
loss  was  not  sufficient,  and  also  charged 
them  that  what  vnta  a  reasonable  time,  un- 
der all  the  circumstances,  was  for  the  Jury 


to  determine.  Defendant  excepted  to  those 
portions  of  the  charge,  and  assigns  tbe  same 

as  error. 

It  Is  contended  by  appellant  that  It  must 
be  held,  as  a  question  of  law,  that  It  did  not 
retain  this  proof  of  loss  an  unreasonable 
length  of  time  before  objecting  to  it.  and 
that,  therefore,  a  new  trial  should  be  grant- 
ed. We  are  of  the  opinion  that,  for  reasons 
hereinafter  stated,  tbe  question  thus  submit- 
ted to  the  Jury  was  an  immaterial  one,  that 
It  conclusively  appears  by  the  evidence  that, 
by  another  and  different  act,  defendant  waiv- 
ed the  60-day  limit,  and  extended  the  time 
for  furnishing  a  snfficient  proof  of  loss  to 
the  reasonable  time  hereinafter  stated.  The 
policy  of  Insurance  contains  tbe  following 
provisions,  wblch,  for  convenience,  we  have 
divided  Into  three  parts:  •  "(l)  If  fire  occur, 
the  insured  shall  give  Immediate  notice  of 
any  loss  thereby  in  writing  to  this  company, 
protect  the  property  from  further  damage, 
forthwith  separate  the  damaged  and  undam- 
aged personal  property,  put  It  In  the  best 
possible  order,  make  a  complete  inventory 
of  the  same,  stating  the  quantity  and  cost 
of  each  article,  and  the  amount  claimed 
thereon;  (2)  and  within  60  days  after  the 
fire,  unless  such  time  Is  extended  in  writing 
by  this  company,  shall  render  a  statement 
to  this  company,  signed  and  sworn  to  1^ 
said  Insured,  stating  the  knowledge  and  be- 
lief of  the  insured  as  to  the  time  and  origin 
of  the  fire;  the  Interest  of  the  Insured  and 
all  others  In  the  property;  the  casta  value 
of  each  Item  thereof,  and  the  amouut  of  loas 
thereon;  all  IncumlHances  therem;  all  xnOier 
insurance,  whether  valid  or  not,  covering  any 
of  said  property,  and  a  copy  of  all  the  descrip- 
tions and  schedules  inall  policies;  any  changes 
in  the  title,  use,  occupation,  location,  posses- 
sion, or  exposnre  of  said  propwty  sdnce  the  Is- 
suing of  this  policy;  by  whom  and  for  what 
purpose  any  building  herein  described,  and  the 
severs  parts  thereto  were  occupied  at  the 
time  of  fire;  0)  and  shall  furnish.  If  required, 
verified  plans  and  specIflcatlMis  of  any  build- 
ing, fixtures,  or  machinery  destroyed  or  dam- 
aged, and  shall  aiao.  If  required,  furniah  a 
certificate  of  tbe  magistrate  or  notary  pub- 
lic (not  Interested  In  the  claim,  as  a  cred- 
itor or  otherwise,  nor  related  to  the  insured), 
living  nearest  tbe  place  of  fire,  stating  that 
he  has  examined  the  ctrcnmstances,  and  be- 
Ueves  that  the  Insured  has  honestly  sus- 
tained loss  to  the  amount  that  such  magis- 
trate or  notary  public  shall  certify."  It  will 
be  noticed  that  the  second  dtvlston  <tf  this 
part  of  the  policy  specifies  what  Is  uncondi- 
tionally required  to  be  furnished  in  the  proof 
of  loss.  The  third  division  specifies  some 
additional  things,  which  the  defendant  may 
require  If  It  sees  fit,  but  which  plaintiff  was 
not  obliged  to  furnish  unless  so  required. 

Now,  said  letter  of  November  26th,  written 
by  the  adjuster,  Oreely.to  plaintiff,  demands, 
equally  and  without  distinction,  tbe  things 
provided  for  in  the  second  division  and  thOM 
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provided  tor  In  the  third  dlTtelon  aforesaid. 
All  of  the  letter  here  material  Is  as  foUowa: 
"We  beg  to  advise  you  that,  la  case  you  In- 
tend to  make  a  claim  against  the  Fbenix  In- 
surance Company,  we  must  have  the  fullest 
tnfiHiuatlon  that  we  are  entitled  to  receive 
under  the  contract,  and  nothing  else  will  be 
satisfactory  to  us.  The  paper  which  yon 
send  us  does  uot  state  wbethw  or  not  you 
were  insured  by  the  Pbenlx  Insorance  Com- 
pany, nor  for  what  amount;  nor  whether 
yr  not,  If  you  bold  policies  of  this  company, 
the  Insurance  was  In  force  at  the  time  you 
claim  the  property  was  destroyed;  nor  does 
It  state  whether  or  not  the  property  was  nn- 
iDcumbered;  nor  does  it  give  a  copy  of  the 
descriptions  and  schedules  of  policies  of  any 
other  company  held  by  you;  nor  whether 
there  has  been  any  change  of  title,  use,  occu- 
pation, location,  possession,  or  exposures  of 
said  property,  since  the  Issuing  ot  the  poll- 
ctes  of  Insurance  of  the  Pbenlx  Insurance 
Company;  nor  by  whom  nor  for  what  pur- 
pose the  buildings  were  occupied  at  the  time 
of  the  fire;  [nor  is  there  furnished  a  certifi- 
cate of  a  magistrate  or  notary  public,  not 
Interested  in  the  claim  as  a  creditor  or  other- 
wise, not  related  to  you,  living  nearest  the 
place  of  the  flre,  stating  that  he  has  exam- 
ined the  circumstances,  and  brieves  yuu  have 
honestly  sustained  loss  to  tbe  amount  tluit 
said  magistrate  or  notary  puUlc  shall  cw- 
tlfy.]  In  fact,  the  paper  referred  to  Is  at 
best  but  a  memorized  Inventorr,  aitirely 
lacking  of  detail  or  subetanttatlon,  and  is  in 
no  sense,  nor  can  we  aec^  It  as  such,  a 
statement  of  facts  whicb  are  essential  and 
necessary,  and  upon  whicb  we  must  insist. 
In  case  you  puipose  to  make  a  claim  against 
the  Pbenlx  Insurance  Comiwny.  Taking 
this  paper  for  all  It  purports  to  be,  viz.  an 
inventory,  and  these  aggregate  sums— $500, 
for  instance,  for  a  line  of  groceries,  f 580  for 
boots  and  shoes,  f 75  for  hats,  31,287  for  dry 
goods  and  notions,  $900  for  value  of  build- 
ing, and  other  Items  of  the  inventory— are 
not  specific  accounts,  and  we  must  insist 
upon  more  particular  or  detailed  informa- 
tion. We  presume  yon  kept  books  of  ac- 
oonnt,  and  made  an  annual  Inventory  of  your 
stock;  that  yon  kept  books  of  parcbase,  casb 
books,  sales  book;  and  that  they  were  kept 
in  a  fireproof  safe.  On  this  presumption  we 
apprehend  you  ought  to  have  no  difficulty 
In  arriving  at  a  cash  value  of  the  stock  at 
the  time  It  was  burned.  (We  presume,  also, 
that  this  building  was  built  by  you,  and  that 
yon  have  In  your  possession  the  detailed  In- 
formation as  to  the  cost  of  material,  the  dif- 
ferent kinds  used,  and  all  the  cost  of  labor, 
from  whicb  reliable  Information  ought  to  be 
had  as  to  the  value  of  the  building  at  the 
time  of  the  flre.  We  insist  upon  a  certificate 
of  a  magtotrate  or  notary  public  as  above 
Indicated,  and  a  full  compliance  with  all  the 
conditions  of  the  policies  of  the  Pbenlx  In- 
surance Company,  which  you  hold,  before 
we  will  consider  any  claim  on  your  part.] 
v£6K.w.na5 — 24 


Yours,  very  truly,  Pbenlx  Ins.  Oo  of  'BrkA- 
lyn.  by  Otto  E.  Greely,  Adjuster." 

We  have  Included  In  brackets  the  portions 
of  this  letter  which  demand  things  not  speci- 
fied In  said  second  subdivision  of  the  portion 
of  the  policy  above  quoted.  On  November 
26th,  these  things  were  demanded  for  the 
first  time.  The  defendant  put  in  the  same 
category  matters  as  to  which  plaintiff  was 
nncondltlonaUy  required  to  furnish  proofs 
within  a  vwy  limited  time,  and  matters  as 
to  wUch  he  was  not  required  to  furnish  any 
proofs  or  certificates  unless  demanded,  and 
then  only  within  a  reasonable  time  after 
such  demand.  Defendant,  at  that  late  honr, 
presented  all  of  these  matters  as  objections 
to  the  proofs  of  loss  already  furnished,  with- 
out In  any  manner  Intimating  to  plaintiff 
that  be  had  less  time  to  furnish  a  portion 
of  the  things  so  demanded  than  he  did  to 
furnish  the  other  portlona.  Undoubtedly,  tbe 
inoof  of  loss  already  tnmldied  was  defect- 
ive; and  conceding,  without  deciding,  that, 
as  charged  by  the  trial  cowt,  defendant  had 
a  right  to  retain  this  defective  proof,  ob- 
ject to  the  particular  defeeto  in  it,  and  de- 
mand that  they  be  remedied,  wltbout  there- 
by waiving  those  defects,  it  was  bound  to 
do  80  In  an  explicit  manner,  in  a  manner  not 
calculated  to  mislead  or  ctmf use  the  plaintiff. 
Instead  of  doing  this,  It  ml^  up  all  of  these 
demands.  Tet  It  nowhere  warned  plaintiff 
that  a  pinrtion  of  tbe  things  demanded  must 
be  furnished  within  tlv  60  days,  and  that 
the  rest  need  not  be  then  furnished,  or  that 
it  intended  to  stand  on  Its  strict  legal  rights 
by  forfeiting  the  ptdlcy  unless  tbe  things  so 
required  to  be  furnished  within  the  60  days 
were  so  furnished.  All  audi  transactions 
most  be  strictly  construed  against  tbe  party 
Invoking  tbe  right  of  forfeiture;  and,  ap< 
plying  this  rule,  we  are  of  the  iq^lnlon  that 
It  was  Implied  In  defendant's  demand  that 
all  of  sucb  demand  could  be  compiled  with 
at  once,— that  plaintiff  oonld  defer  comply- 
ing with  such  former  part  of  the  demand 
until  a  reasonaUe  time  had  elapsed  for  com- 
plying with  the  latter  part  of  the  same.  As 
said  In  Davis  Shoe  Co.  v.  Klttannlng  Ins. 
Co..  138  Pa.  St  80,  20  AO.  838:  "The  great 
mass  of  persons  who  lunre  their  property 
are,  in  tbe  main,  tgnonnt  of  insurance  law, 
and  their  business  Is  often  sc^dted  the 
agents  of  such  companies.  They  are  not 
accustomed  to  making  out  such  papers  as 
proofs  ot  loss,  and  when  they  are  defective  the 
assured  should  be  dealt  with  fairly,  and  no  ad- 
vantage taken  of  their  ignorance."  Then  we 
are  of  the  opinion  that,  the  form  in  which 
the  defendant  made  its  objections  to  the 
proof  of  loss,  it  waived  compllsnoe  vritb  Its 
demands  within  the  60-day  limit,  and  ex- 
tended the  time  for  compliance  to  a  reason- 
able time  In  which  to  comply  with  all  of  ite 
detaiands  together.  All  of  these  demands 
were  complied  with  on  December  17tb,  and 
whether  or  not  thai  was  a  reasonable  time 
in  which  to  comply  with  th^  was,  on  the 
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evidence,  a  question  for  the  jury.  Then, 
there  was  sufficient  evidence  to  sustain  a 
Terdict  for  the  plaintiff. 

The  next  question  to  be  considered  la 
whether  the  api>eUant  Is  In  position  to  take 
advantage  of  the  court's  error  in  submitting 
the  case  to  the  jury  on  an  immaterial  Is- 
sue, and  not  on  the  real  Issue  in  the  case. 
The  court  charged  the  Jury  as  follows:  "Of 
course,  gentlemen,  if  you  find  that  the  com- 
pany, within  a  reasonable  time,  called  on 
the  plaintiff  to  furnish  additional  proofs, 
then  the  plaintiff  cannot  recover  in  this 
case.  If  you  find  that  that  was  not  done 
within  a  reasonable  time,  then  the  plaintiff 
is  entitled  to  a  verdict  la  this  case  for  the 
amount  of  bis  claim,  namely,  |750  In  one 
case,  and  $500  in  the  other,  with  Interest 
thereon  from  December  20,  1894,  at  the 
rate  of  7  per  cent,  per  annum."  The  appel- 
lant excepted  to  all  of  this  portion  of  the 
charge  by  a  single  exception,  and  whether 
the  exception  is  sufficient,  or  It  is  not  well 
taken,  for  the  reason  that  it  covers  portions 
of  the  charge  of  which  the  appellant  cannot 
complain,  we  will  not  consider.  We  are  of 
the  opinion  that  defendant  itself  Induced  the 
error  committed  against  it  by  one  of  the 
propositions  contained  In  the  portion  of  the 
charge  quoted  above.  The  issue  made  on  the 
trial  was  largely  of  the  defendant's  own 
choosing.  The  plaintiff  pleaded  and  proved 
the  policy,  with  all  of  Us  condltlans,  and 
claimed  that  he  had  complied  with  all  of 
these  conditions  but  one,  and  as  to  that  one 
that  the  defendant  had  waived  It  Plaintiff 
pleaded  and  proved  all  the  facts,  and  claimed 
that  they  made  for  him  a  cause  of  action 
which  should  be  submitted  to  the  jury.  The 
defendant  reslbted  tbls  claim  on  the  sole 
ground  that  it  bad  not  waived  his  failure  to 
furnish  to  It  a  sufficient  proof  of  loss  within 
the  00  days.  This  was  presented  to  the 
court  as  the  sole  controversy  In  the  case. 
If  the  defendant  claimed  that  there  were 
other  reasons  why  plaintiff  should  not  re- 
cover, it  should  have  called  the  court's  at- 
tention to  them  by  requests  to  charge,  or  Ih 
some  other  proper  manner.  Instead  of  do- 
ing this.  It  permitted  the  case  to  go  to  the 
jury  on  the  single  question  of  waiver  of  the 
OO-day  limit  by  reason  of  a  certain  act,  and 
by  its  conduct  led  the  court  to  believe  that 
this  was  the  real  question,  and  the  only 
question,  in  the  case.  But  as  before  stated, 
we  are  of  the  opiclon  that  it  conclusively  ap- 
pears that  the  GO-day  limit  was  waived  by 
another  certain  ac  There  are  a  score  or 
two  of  conditions  in  the  policy,  on  any  one 
of  which,  in  such  a  case  as  this,  the  defend- 
ant might  raise  a  question  as  to  its  liability. 
But  in  this  case  it  has  not  done  so  We 
need  not  consider  what  the  effect  may  be 
of  the  defendant's  failure  to  raise  such  a 
question  on  the  trial,  when  the  evidence 
shows  conclusively  that  the  point  thus  raised 
would  be  fatal,  and  that,  by  reason  there- 
of; the  plaintiff  is  not  entitled  to  recover. 


This  Is  not  such  a  case.  The  point  which 
could  be  here  raised  would  simply  have  made 
a  question  fcnr  the  jury.  If  the  verdict  Is 
sustained  by  the  evidence,  an  appellate  court 
will  not  set  It  aside  merely  because  the  trial 
court  wholly  omitted  to  charge  the  jury  on 
a  point  to  which  Its  attention  had  never  in 
any  manner  been  called.  By  failure  to  raise 
the  point  It  is  waived,  and  the  error  in  the 
charge  must  be  viewed  in  the  light  of  this 
waiver.  For  this  reason,  this  case  stands 
as  though  the  defendant  h&i  no  defense 
whatever,  but  predicated  a  defense  on  an 
immaterial  issue.  This  disposes  of  the  case, 
and  the  order  i^qjkealed  from  la  afflnned. 


BTAN  V.  WATSON. 
(Supreme  Ooort  of  Michigan.    Mardi  8,  180S.) 
O&LB— DsFAUur  tir  Fatmbxt^Riokt  or  Poasss- 

BI0N-~RieHT8  OF  PCBOHASBR. 

1.  Under  a  contract  of  sale  providing  that 
title  to  the  goods  should  remain  In  the  seller  till 
all  the  purchaBe  price  was  paid  as  provided  by 
the  contract  and  that  the  purchaser  should  have 
the  right  of  possession  of  the  goods,  and  might 
sell  the  same  at  retail,  provided  that  they  should 
not  at  any .  time  be  reduced  below  a  certain 
amount,  the  seller  is  entitled  to  possession  on  de- 
fault in  payment 

2.  Uoder  u  contract  of  sale  by  which  title 
remained  in  the  seller  till  payment  of  all  the  par- 
chase  price,  and  he  had  right  of  posaeasiOD  on  de- 
fault in  payment  it  is  error,  in  a  repleriu  suit  by 
the  seller,  on  default  in  payment  to  hold  that 
the  ptt]:chaser  has  a  si>edal  interest  in  the  goods 
to  the  amount  that  their  value  exceeds  the  unpaid 
price,  and  to  give  him  judgment  against  the  seller 
therefor,  as,  even  If  the  purchaser  has  a  right  to 
treat  the  contract  rescinded,  he  has  at  most  a 
personal  claim  against  the  seller  for  the  amooot 
paid. 

Error  to  drcnlt  court,  Wayne  county;  Jo- 
seph W.  Donovan,  Judge. 

Action  by  Hugh  B.  ^an  asaliutt  Samuel 
W.  Wayson.  Both  parties  onnplBlned  of  the 
judgment,  and  bring  error.  Modified. 

Brennan,  Donnelly  ft  Tan  De  Mark,  for  ap- 
pellant. Harlow  P.  Davock  and  B.  F.  Bacon, 
for  appdlee. 

HOOKBR,  J.  It  appears  from  the  undis- 
puted facts  that  on  the  14tb  day  of  Septem- 
ber, 1888.  the  defendant  purchased  from  the 
Id^tlff  a  stock  of  goods  In  the  city  of  De- 
troit for  an  agreed  conirtderation  of  92.^25. 
At  the  time  of  the  purchase  defendant  paid 
all  but  9^,300  of  the  purchase  price,  the  bal- 
ance of  which  was  to  be  paid  at  the  rate  of 
flOO  per  month,  with  Interest  at  7  per  cent, 
per  annum,  the  first  payment  to  be  made  on 
the  Uth  day  of  October,  1893;  bnt  none  of 
the  balance  of  $1,200  was  paid  by  defendant. 
At  the  time  of  the  purchase  a  written  con- 
tract of  sale  was  drawn  up  and  executed  by 
the  parties.  Defendant  failed  to  keep  up  his 
payments,  and  after  several  Interviews  be- 
tween the  parties  an  arrangement  was  made 
that  one  Zlegler  shotild  be  placed  In  the  store 
to  look  after  plaintiff's  interests,  and  to  see 
that  the  stock  was  not  allowed  to  be  depre* 
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dated  below  the  sum  of  f2,000,  as  provided 
In  tbe  contract  A  few  da^  after  ZlegLer 
was  pnt  Into  tbe  store,  jdaintlfl  w«it  there 
while  the  defendant  and  bis  otber  clerks  were 
at  dinner,  ami,  together  with  Zlegier^  took 
poaseBtfon  of  the  stock,  and  locked  up  the 
9t(ve,  keeping  defendant  and  bis  empk^fis 
out  of  tbe  store.  That  night  Mr.  Wayson's 
clerks  again  obtained  possession  of  the  store, 
and  on  the  following  morning,  January  13, 
18M,  id^tlff  sued  ont  a  writ  of  repleTln.  and 
took  the  goods.  The  case  was  tried  before  a 
iUTf,  and  they  rmdered  a  verdict.  In  which 
th^  found  that  the  value  of  the  stock  at  the 
ttane  it  was  replevlned  was  $2,272;  that  the 
plaintiff  had  a  claim  against  said  stock  for 
on  paid  purchase  money  of  $1,200  and  Intov 
est,  amounting  to  fl,2T2;  and  that  the  de- 
fendant had  an  Interest  tai  the  property  of 
(ItOOa  TTpcm  this  verdict  a  Judgment  was 
roidered  finding  that  the  defendant  unlawful- 
ly detained  the  goods,  that  the  plaintiff  had 
a  lien  upon  tbe  goods  for  the  sum  of  ¥1,272, 
and  that  defendant  had  a  special  property  In 
the  goods  in  the  amount  ai  91,000;  also  find- 
ing that  tbe  plaintiff  bad  recovered  tbe  goods 
on  his  writ,  and  adjudging  that  the  plaintiff 
recover  from  the  defendant  tbe  sum  of  six 
cents  danugea  and  costs  to  be  taxed,  and 
that  d^oidant  recover  from  plaintiff  the  sum 
of  11,000,  the  amount  of  his  special  property 
as  found  by  tbe  jury.  The  plaintiff  and  de- 
foidaut  Joined  In  settling  the  bill  of  excep- 
tions, and  writs  of  error  were  takoi  out  by 
each. 

It  win  be  obsOTed  that  the  effect  of  this 
Is  to  cancel  the  defendant's  debt,  and  create 
«ie  of  $1,000  against  tbe  plaintiff.  The  con- 
tract made  by  the  parties  contained  the  fol- 
lowing provisions:  "And  it  Is  further  es- 
pecially agreed  between  the  parties  hereto 
that  the  titie  of  said  stock  of  hardware  and 
fixtures  shall  be  and  remain  in  tbe  said  Hugh 
R.  Ryan  until  tbe  whole  of  Mid  purchase 
price  Is  paid  as  herein  provided.  It  Is  fur- 
ther agreed  that  the  said  Samuel  W.  Wayson 
shall  have  the  right  of  possession  of  said 
stock  of  hardware  and  fixtures,  and  may  sell 
the  same  at  ordinary  retail  price:  provided 
that  said  stock  and  fixtures  shall  not  at  any 
time  be  reduced  below  the  sum  of  two  thoa- 
sand  dollars."  Tbe  defoidant  contended  that 
the  plaintiff  had  no  right  to  the  possession 
of  the  goods,  for  the  reason  that  tbe  ctmtract 
gave  the  right  of  possession  to  the  defendant 
and  contained  no  provision  that  tbe  idaintifl 
might  take  them  Into  his  custody.  Tbe  cir- 
cuit Judge  held  otherwise,  and  In  this,  we 
think,  be  Was  right.  The  defendant  was  in 
arrears  $300,  and  by  the  terms  of  the  contract 
the  title  to  the  stock  was  in  tbe  plaintiff  until 
the  whole  purchase  price  should  be  paid. 
The  right  of  pc^sesslon  was  given  to  the  de- 
fendant but  this  must  be  held  to  be  limited 
to  the  period  that  he  should  not  be  In  defiiult 
A  fallura  to  pay  according  to  the  terms  of 
the  contract,  or  a  reduction  of  the  stock  be- 
low $2,000  In  value,  would  Justify  the  plaln- 
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tiff  In  takli^r  possesion.  Wl^ns  v.  Snow, 
80  Mich.  477,  GO  N.  W.  001.  We  find  notb- 
ing  in  the  record  showing  a  waiver  of  this 
rtght  or  an  extension  of  the  time  of  payment 
Zlegler  was  put  in  the  store  by  agreement, 
to  see  that  the  stock  was  not  undu^  reduced; 
but  there  was  nothing  to  Imply  that  the  plains 
tiff  rellquished  bis  right  to  take  possession  In 
case  of  a  breach  of  the  contract  by  the  de- 
fendant We  think,  therefore,  that  the  de- 
fendant has  no  reason  to  complain  of  the 
Judgment  The  plaintiff  was  the  owner  of 
these  goods,  and  under  the  facts  found  by 
the  Jury  was  entitled  to  the  possession  of 
them  at  the  time  they  were  replevied.  The 
circuit  Judge  permitted  the  Jury  to  find  that 
both  tbe  vendor  and  vendee  bad  special  In- 
terests in  or  liens  upon  tbe  goods,  and,  as  the 
plaintiff  bad  taken  possession,  tbe  amount  of 
the  Interest  of  each  was  fixed  by  deducting 
the  amount  of  the  defendant's  debt  remaining 
unpaid  from. tbe  value  of  the  goods  as  found 
by  the  Jury,  and  gave  the  defendant  a  Judg- 
ment against  the  plaintiff  for  the  remainder; 
In  other  words,  pvmltted  the  defendant  to 
sell  the  goods  to  the  plaintiff  tor  such  price 
as  the  Juiy  might  see  fit  to  give  him,  by  aj>- 
plying  section  8342  of  Howell's  Annotated 
Statutes.  There  la  nothing  to  Indicate  that 
tbe  defendant  bad  a  special  Interest  In  or 
lien  upon  those  goods.  He  had  a  right  to 
purchase  them  by  making  jpayment  acccord- 
Ing  to  the  contract  If,  as  seems  to  be  claim- 
ed, be  had  a  right  to  treat  the  contract  as  re- 
scinded, he  would  certainly  have  no  interest 
In  the  property,  and  at  most  might  have  a 
personal  claim  against  the  plaintiff  for 
amount  paid.  If  there  was  any  opportunity 
to  find  that  the  defendant  was  general  own^ 
of  the  goods,  subject  to  plaintiff's  Uen,  the 
latter  ought  not  to  be  compelled  to  take  tbe 
goods  at  a  value  to  be  fixed,  and  submit  to 
a  Judgmait  In  defendant's  favor  for  the  re- 
mainder, after  deducting  the  amount  of  the 
unpaid  purchase  money,  'nitrlby  v.  Rain- 
bow, 93  Mich.  164,  53  N.  W.  159;  OUn  v, 
Lockwocd,  102  Jlicb.  444,  60  N.  W.  972;  Far- 
rah  V.  Bursley,  100  Mich.  547,  59  N.  W.  245; 
Tufts  T.  D'Arcambal,  85  Mich.  185,  48  N.  W. 
497.  Upon  the  undisputed  facts  and  the  find- 
ings of  the  jury  the  court  should  have  entered 
a  Judgment  for  the  plaintiff,  with  damages 
assessed  at  six  cents.  The  cause  will  be  re- 
manded, with  direction  to  vacate  the  Judg- 
ment heretofore  entered,  and  to  enter  a  new 
Judgment  as  above  stated.  The  plalntitr  will 
recover  costa    The  other  Justices  concurred. 


LANDTSKOWSKI  v.  LARK  et  al. 
(Supreme  Court  of  Micbigao.    March  8,  1890.) 

CiOHTBAOTS— PbRSOXAL  LiABIUTT— Noticb  OT 

Trtau 

1.  Where,  in  a  building  contract,  "the  parties 
of  the  first  part  herewith  promise  and  agree  for 
themBelvee,  their  heirs,  executon,  administrators, 
to  pay,"  etc..  they  are  IndiTidnally  liable,  though 
the  contract  redte  that  It  Is  "a,  and  between 
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the  trustee*  and  traflding  eomrolttee,"  of  a  ehnrdi 
and  the  party  of  the  second  part. 

2.  Where  it  appears  from  the  record  that 
certain  attorneys  appeared  for  all  defendants, 
and  pleaded  the  general  issue,  and  that  enbse- 
qaently  two  of  defendants  appeared  by  other  at- 
torneys, and  pleaded  the  general  iasae,  and  there 
was  no  order  of  snbstitution,  serrlce  of  notice  of 
tria]  on  the  attorneys  first  appearing  was  snffi- 
cient  as  to  all  defendants. 

Error  to  circuit  court,  Wayne  connty;  Jo- 
seph W.  DonoTan,  Judge. " 

Action  by  Martin  Landysliowski  against 
Frank  Lark,  Joseph  Bllski,  Joseph  Malicki, 
Leon  Zwiemikowslii,  Robert  Stubbe,  and 
John  S.  Foley,  bishop  of  the  diocese  of  De- 
troit, for  damages  for  a  breach  of  a  build- 
ing contract.  From  a  Judgment  In  favor  of 
plaintiff,  defendants  bring  error.  Affirmed. 

June  16,  1890,  the  plaintiff  entered  Into  a 
contract  with  the  defendants  for  the  con- 
struction of  a  new  schoolhouse,  chapel,  and 
parochial  residence  for  the  new  parish  of 
St  Francis,  In  the  city  of  Detroit.  That 
part  of  the  contract  which  determines  the 
capacity  in  which  the  defendants  executed 
It,  namely,  whether  as  agents  merely  or  as 
principals,  is  as  follows:  "Agreement  for 
building,  made  this  ICtb  day  of  June.  1890, 
in  the  city  of  Detroit,  Wayne  county,  state  of 
Michigan,  by  and  between  the  trustees  and 
building  committee  of  St  Francis  R.  C> 
Church,  Joseph  Malicki,  president,  Frank 
Lark,  secretary,  Joseph  Bllski.  Leon  Zwlem- 
Ikowskl,  Robert  Stubbe,  members,  all  of  the 
city  of  Detroit,  by  authority  of  the  Right 
Rev.  John  S.  Foley,  bishop  of  the  diocese 
of  Detnit  parties  of  the  first  part  and  the 
mason,  Martin  Landyskowskl,  of  the  same 
place,  party  of  the  second  part  follows." 
The  contract  further  provides  that  "the  par- 
ties of  the  first  part  herewith  promise  and 
a^ree  for  themselves,  their  heirs,  execators, 
and  administrators,  to  pay  the  said  party 
of  the  second  part  his  heirs,  executors,  and 
administrators."  etc.  The  plaintiff  erected 
the  schoolhouse  and  chapel,  for  which  he 
was  paid.  He  bad  drawn  some  material  for 
the  erection  of  the  church.  A  dispute  arose 
between  the  church  authorities,  and  the  de- 
fendants appear  to  have  been  deposed  from 
their  authority  as  trustees.  While  tlie  rec- 
ord is  not  very  satisfactory,  we  think  a  fair 
conclu^n  la  that  a  second  committee  Iiad 
assumed  to  act  Plaintiff  was  prevented 
from  carrying  out  his  contract,  and  Instruct- 
ed to  draw  his  material  away,  which  he  did. 
He  instituted  this  suit  to  recover  damages 
for  breach  of  contract,  for  which  he  recov- 
ered a  verdict  and  Judgment  for  $062.30.  Up- 
on the  trial  the  court  held  that  Bishop  Foley 
was  not  a  party  to  the  contract  and  could 
not  be  held  Uable,  although  the  title  to  the 
land  upon  which  the  buildings  were  to  be 
erected  was  In  him.  Plaintiff  thereupon  dl»- 
Gontlnued  the  suit  against  Bishop  Foley,  and 
proceeded  against  the  other  defendants. 

Peter  E.  Park,  for  appellants.  Charles 
Flowers,  for  appellee. 
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GRANT.  J.  (after  stating  the  facts).  1. 
Is  contended  on  behalf  of  the  defends 
that  they  were  simply  agenii).  acting 
Bishop  Foley,  their  prlncipat  and  theref 
they  cannot  be  held  liable.  We  are  not 
vored  with  any  brief  on  the  part  of  the 
peliee,  but  infer  that  his  position  Is  that 
contract  was  a  x>ersoual  one  with  the 
fendants,  and  that  there  was  no  Intentloi 
bind  others  than  themselves.  We  thint 
clear  that  the  defendants  made  themsel 
personally  liable  npon  this  contract  We 
not  concerned  with  the  reasons  for  not  a 
ing  the  bishop  a  party  to  the  contract  ' 
contract  describes  the  defendants  as  pen 
ally  bound.  It  also  makes  It  binding  u 
their  beira,  executors,  and  admlnlstcat 
They  sign  it  as  individuals,  except  that 
adds  to  his  signature  the  title  "preside 
and  another  the  title  ^secretary." 
may  bind  themselves  by  their  contracts,  : 
withstanding  it  be  known  to  both  par 
it  la  not  for  their  benefit  directly,  bat  la 
the  benefit  of  another.  Having  done 
they  cannot  evade  their  clearly-expressed 
bility  under  the  contract  by  showing  1 
they  were  agents^  The  defendants  assui 
control  of  the  church  proi>erty  and  of 
contracts  for  building.  Plaintiff  dealt  ^ 
them  as  principals.  It  was  their  duty 
see  that  he  had  the  opportunity  to  perfc 
Plaintiff  made  every  effort  to  perform,  i 
after  he  was  prevented,  to  obtain  redi 
They  were  not  In  position  to  assert  i 
other  church  authorities  interfered, 
therefore  they  are  not  liable.  It  Is  a 
Inference  that  the  very  purpose  of  mni 
the  contract  with  them  as  individuals  ra' 
than  as  a  church  corporation  was  to 
just  such  disputes.  We  think  the  case 
properly  submitted  to  the  Jury. 

2.  It  is  Insisted  that  as  to  two  of  the 
fendants  a  trial  was  had  without  any  oc 
to  them.  This  was  brought  to  the  atten 
of  the  court  after  Judgment  by  affida 
and  a  motion  to  set  aside  the  Judgra 
which  motion  was  denied.  It  appears  f 
this  record  that  Keena  &  Lighter,  two  pn 
nent  and  reputable  attorneys,  appeared 
all  the  defendants,  and  pleaded  the  gen 
issue.  Subsequently  two  of  the  defend: 
appeared  by  other  attorneys,  and  pleaded 
general  issue.  There  was  no  order  of  8u1 
tutton.  Under  these  circumstances,  ser 
of  notice  of  trial  upon  Keena  ft  Lighter 
sufficient  The  Judgment  Is  afflrmedl 
other  Justices  concurred. 


SHARP  et  al.  v.  MERRIMAN. 

(Sapreme  Coun  of  Michigaa.    Feb.  36,  15 

Wills— Dkldsion  of  Testatok—  Usdcb  Is 
BRCS— DiBPOsmox  or  PaopsaTT— Ohkioh 
DsxoB— PoBsvMnioair-Bsiranoi&aT—  Kia 
DOOT  or  JoRoaa— Affidavits  of  Jorobs. 

1.  To  invalidate  a  will  because  testa 
father  was  excluded,  evidence  that  tratator 
quarreled  with  bis  father  LMcanse  of  an  aUi 
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Attempt  to  cheat  him  of  bega(>st8  from  his  mother, 
aod  that  afterwards  be  dierisbed  an  insaae  delu- 
sioa  egainat  his  father,  is  not  admissible,  where 
the  will  Id  Btdt  was  made  many  months  before 
testator's  coDtmrerar  wifli  his  fattier,  and  no  de- 
luBioo  existed  at  that  time.  Huines  t.  Hayden, 
54  N.  W.  911,  05  Mich  345,  distinguished. 

2.  Such  fvidence  th  admissible  only  to  show 
general  mental  incapacity  on  the  part  of  testator. 

3.  Where  the  ^ridence  shows  that  the  rela- 
tions between  testatoi  ^nd  his  next  of  kin  were 
strained,  undue  luflaeDce  will  not  be  presumed 
from  his  failure  to  (rire  all  his  iiroperty  to  hii 
Dear  relatiTes. 

4.  In  a  niit  to  set  aride  a  will,  the  gnestlon 
whether  testator's  disposition  of  the  pn^jrarty  was 
tmnataral  or  unjust  is  no*  for  the  jury. 

5.  Tbe  weight  of  a  witness'  opinion  as  to  the 
Beotai  capacity  of  testator  depends  on  the  op- 
portunity the  witness  has  bad  to  form  such  opin- 
ion. 

6.  Evidence  that  one  who  formerly  lived  in 
tntator*!  Aimily.  and  wa«  in  straitened  clrcum- 
stances,  was  'b  more  worthy  object  of  testator's 

hoanty  than  those  named  in  the  will,  is  inadmissi- 
ble. 

7.  To  show  B.'b  ondue  influence  on  testator, 
testimoiiy  that,  "ns  to  B.'s  manner,  he  always 
looked  shy,  and  generally  confused."  etc.,  is  in- 
admissible, where  not  confined  to  any  particular 
occasion  where  the  appearance  of  B.  was  a  part  of 
tbe  res  gestie. 

8.  ID  a  dvil  suit  a  verdict  will  i^ot  he  set 
aride  because  two  of  the  jurors  drank  beer  during 
the  recesses  of  the  court,  where  it  appears  that 
such  mlscoudnct  did  not  unfit  the  jurore  for  duty, 
and  was  not  discovered  till  after  verdict. 

9.  As  to  the  qnefitions  whether  undue  in- 
floence  is  exerted  by  one  of  tbe  jurors  on  his 
fellows,  and  his  conduct  indicates  bias,  the  affi- 
davits of  fellow  jurors  are  inadmis^ble. 

Error  to  drcuit  court,  Jackson  county ; 
Erastus  Peck.  Jud^. 

Salt  by  Dwlgfat  Merrlman  against  Ella  W. 
Sharp  B.n6  others  to  set  aside  the  will  of 
Howard  L.  Merrlman,  deceased.  From  a 
judgment  Id  favoi  of  proponents,  contestant 
brings  error.  Affirmed. 

Pringle.  Hewett  &  Henigan  (Wilson  & 
Cobb,  of  counsel),  for  appelant  Blair,  Ed- 
wards &  Blair  (Benton  Hanchett  and  Thomas 
E.  Barkwortb,  of  counsel),  for  appellees. 

MONTGOMBRT.  J.  Appellant  has  brought 
here  for  review  the  proceedings  bad  in  tbe 
circuit  court  aa  ai^eal  from  the  probate  of 
the  will  of  Howard  L.  Merrlman,  deceased. 
On  a  trial  before  a  Jury  tbe  will  was  adjudg- 
ed a  valid  wUl.  The  objections  to  tbe  pro- 
bate of  the  will  stated  in  the  appeal  from 
the  probate  court  are  that  the  deceased  was 
possessed  of  an  insane  delusion  In  regard  to 
the  appellant,  the  father  of  the  deceased, 
which  delusion  deprived  the  deceased  of  tes- 
tamentary capacity.  On  the  trial  In  the  cir^ 
CQlt,  tbe  circuit  judge  submitted  to  tbe  jury 
the  questi(m  of  whether  the  deceased  pos- 
sessed testamentaiy  capacity,  and  also  tbe 
question  of  undue  Influence,  but  held  that 
there  was  no  testimony  in  the  case  fairly 
tending'  to  show  the  existence  of  an  Insane 
delosioD.  The  charge  of  tbe  court  upon  the 
subject  was  as  follows:  "I  Instruct  you,  in 
this  regard,  that  If.  Independent  of  thtsques- 
tioo  of  mental  delusion,  you  find  the  testator 
to  bare  been  of  sound  mind,  tbe  evidence  Is 


insufficient  to  prove  «uch  an  insane  delusion 
as  would,  considered  Independent,  and  stand- 
ing alone,  vitiate  the  will  in  question.  It  Is, 
however,  proper  tor  you  to  consider  the  evi- 
dence bearing  upon  *  *  *  these  questions, 
in  determining,  first,  whethw  the  testator 
was  In  fact  of  sound  mind  when  the  will  was 
made,  and  whether  tbe  will  was  the  result 
of  undue  Influence  practiced  upon  him." 
Counsel  for  conustant  contends  that  the  tes- 
timony tended  to  show  "that,  after  his  moth- 
er's death,  Howard  Merriman  felt  wronged 
and  aggrieved  hy  her  will,  and  agreed  with 
his  father  that  It  should  be  contested;  that 
he  changed  bis  mind,  and  wanted  to  support 
It,  and  that  a  feeling  grew  up  on  bis  part 
against  bis  father,  been  use  be  (the  father) 
CMitlnned  In  his  purpose  to  contest  tbe  will; 
that  this  feeing  became  Intense  and  mor- 
bid"; also,  that  some  months  after  the  ex- 
ecution of  the  wIU  "be  fell  Into  a  passton,  and 
swore  and  cried,  and  Insisted  that  bis  fother 
was  trying  to  cheat  blm  out  of  that  money,— 
trying  to  rob  him,— and  that  Walter  Bennett 
had  looked  it  up,  ana  he  knew  bow  It  was 
down  tbere;  be  knew  It  was  a  regular 
scheme;  and  that  he  would  put  Us  father 
behind  the  bars,  if  nece£«ary." 

M».  Merriman,  tbe  mother  of  Howard,  and 
wife  of  Dwlgbt,  died  June  10,  1892,  leaving 
a  win  containing  bequests  to  charitable  insti- 
tutions, and  named  Howard  as  one  of  tbe 
executors.  It  appears  that  at  first  there  was 
no  intent  to  contest  the  will,  and  Dwight 
Merriman  offered  to  go  on  Howard's  bond 
when  he  should  qualify  as  executor.  Subse- 
quently It  was  agn«d  that  the  will  should  be 
contested,  and,  as  tbe  testimony  of  contestant 
tends  to  show,  Howard  agreed  with  bis  father 
and  Asters  that  the  w<ll  should  not  be  sus- 
tained; but  hb,  later  on,  determined  that  the 
will  should  be  sustained,  and  employed  an  at- 
torney to  do  so  That  this  litigation,  in 
which  Howard  and  his  father  took  opposite 
sides,  caused  some  bitterness  between  them. 
Is  manifest,  but  is  no  more  manifest  from 
Howard's  course  than  from  language  used 
towards  him  b>  bis  father,  which  bitterness 
could  akme  excuse,  and  which  was  calculated 
to  leave  a  sting  which  would  cause,  In  the 
mind  of  Howard,  towards  his  father,  a  sense 
of  wrong  which  It  would  be  a  wide  atretch  to 
call  a  dduslon.  A  d^uslon  la  a  belief  In  a 
fact  for  which  there  is  no  foundation.  It 
cannot  be  said  that  the  belief  of  Howard 
that  his  father  was  trying  to  wrong  him  by 
contesting  bis  mother's  will  had  no  founda- 
tion. It  is  said  that  Howard  would  have  » 
celved  more  from  hlti  mother's  estate  If  her 
will  had  be^  set  aside,  but  it  Is  In  evidence 
that  he  felt  a  pride  reposed  In  him  by  bis 
mother  in  naming  him  aa  executor:  and.  If 
he  became  convinced  that  the  will  of  bis 
mother  was  proi>eriy  made.  It  Is  certainly  not 
evidence  of  an  Irsane  delusion  that  his  father. 
In  attempting  to  defeat  the  will,  was  guilty  of 
a  wrong,  ana  a  wrong  against  Howard  hint- 
self,  if  it  can  be  considered  tbat  a  dutiful 
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son  can  hare  an  iDtweat  in  carrying  oat  the 
last  wishes  of  a  deceased  parent.  So,  aa  re- 
gards the  statement  which  Howard  made 
after  the  makirg  of  the  will,  Implying  that 
his  father  ma  trying  to  cheat  him.  It  can 
be  said  of  this  that  Merrlman  delayed  In 
tnrnlng  over  to  Howard  nls  money,  and  while 
such  a  Judgment  of  his  father  was  harsh, 
and  perhaps  nnwananted.  It  cannot  be  said 
it  bad  no  foundation  In  fact  E^nrthermore, 
this  delusion,  if  it  existed,  could  not  have  In- 
flnenced  the  making  of  the  wQl,  for  It  was 
not  shown  to  have  existed  until  months  after 
the  will  was  executed.  So  far  as  It  had  any 
tendency  to  show  general  mental  Incapacity. 
It  was  submitted  to  the  Jury.  We  are  con- 
rlnced,  \)y  a  careful  examtnatt<ai  of  the  rec- 
ord, that  ^  dicult  Judge  was  right  In  hold- 
ing that  there  was  no  evidence  tending  to 
show  an  Insane  delusion.  The'  testimony  of 
the  statement  of  Howard  that  his  father  was 
trying  to  rob  him  Is  not,  within  the  ruling 
of  Haines  t.  Haydeu,  95  Mich.  832,  54  N. 
W.  Oil,  admissible.  In  this  case  the  state- 
ment was  not  ontr  made  after  the  making  of 
the  will,  but  related  to  uanaactions  which  bad 
taken  ptoee  aftu-  the  wlU  was  made;  and  If, 
by  any  stretch,  it  can  be  said  that  a  mis- 
judging of  the  transactlw  amounts  to  an  in- 
sane delnslM..  it  certainly  does  not  tmd  to 
show  a  delusion  existing  months  before.  In 
Haines  t.  Hayden  tbe  alleged  d^usion  was 
as  to  a  supposed  fsct,  which,  If  it  existed,  an- 
tedated the  making  of  the  wHI;  and  the  testi- 
mony was  admissible,  not  for  the  reason  that 
any  delusion  which  found  lodging  In  fhe  mind 
after  the  will  was  fsxet^uted  would  defeat  the 
will,  but  as  tending  to  show  that  the  partic- 
ular delusion  did  exist  in  Ihe  mind  of  the 
testator  at  tbe  time  that  the  will  was  made. 
The  charge  of  the  court  defining  the  degree 
of  mental  capacity  requisite  to  enable  one  to 
make  a  valid  will  was  full  and  clear,  and 
followed  the  previous  htddlngs  of  this  court. 

Criticism  is  made  of  thd  charge  upon  the 
subject  of  undue  influence.  The  court  char- 
ged as  follows:  "Undue  influence  Is  such 
Influence  as  suppresses  the  volition  of  tes- 
tator, and  constrains  him  to  give  expression 
to  the  wUl  of  another,  instead.  Undue  in- 
fluence need  not  be  proven  by  direct  evi- 
dence, but  may  be  inferred  from  circum- 
stances; and.  in  determining  this  question, 
you  should  take  into  account  the  confiden- 
tial relations  existing  between  testator  and 
Walter  A.  Bennett,  who,  with  others,  is 
charged  with  having  exercised  such  influ- 
ence; the  opportunities  of  said  Bennett  and 
others  to  exercise  an  influence  over  the  tes- 
tstor;  the  fact  that  this  will  was  made 
without  the  knowledge  of  ttie  heirs  of  the 
deceased;  changes,  if  any,  between  the  tes- 
tator's declared  intention  and  ine  provisions 
of  the  will;  any  unnatural  or  unjust  pro- 
visions the  will  may  coDtaIn,  If  there  are 
any;  and,  in  fact,  all  the  circumstances  sur- 
rounding the  testator  at  the  time  It  Is  al- 
leged this  will  was  made."  Contestant  pro- 


posed charges  as  follows:  "It  Is  to  be  pre- 
sumed that  the  testator,  being  of  sound 
mind  and  free  volltlmi,  will.  In  general,  be- 
stow his  property  on  his  next  of  kin,  and 
will  not  disinherit  his  heirs."  "If  the  testa- 
mentary dispositions  of  deceased's  property 
are  unnatural  or  unjust,  this,  of  itself,  is 
an  evidence  of  undue  Influence.*'  The  first 
of  these  requests  was  clearly  Inapplicable 
to  the  facto  in  this  case,  for  tbe  reason  that 
it  Ignored  the  fact,  shown  by  the  undisputed 
testimony,  that  tbe  relations  between  the 
deceased  and  his  next  of  kin  were  strained; 
and  it  is  clearly  going  too  far  to  say  that 
tbe  failure  to  give  sJl  his  property  to  his 
near  relatives,  under  such  circumstances, 
raises  a  presumption  of  undue  Infiuence. 
The  latter  request  Is  faulty  in  that  It  in- 
volves the  proposition  that  an  unjust  dispo- 
sition of  one*8  property  is  presumptively 
the  result  of  undue  Influence,  and  because 
the  question  of  Injustice  Is  to  be  determined 
by  the  Judgment  Of  the  Jury.  Such  a  n^e 
is  inconsistent  with  the  right  of  an  owner 
to  do  what  he  will  with  Ms  own.  In  Wal- 
lace V.  Harris,  32  Mich.  380,  It  was  said: 
"The  line  between  due  and  undue  Influence, 
when  drawn,  must  be  with  full  recoenitlon 
of  the  liberty  due  every  true  owner  to  obey 
the  voice  of  justice,  the  dictates  of  friend- 
ship, of  gratitude,  and  of  benevt^nce.  as 
well  as  of  the  claims  of  kindred,  and,  when 
not  hindered  by  personal  Incapacity  or  pai^ 
ticular  regulations,  to  dispose  of  his  own 
property  according  to  his  own  free  choice." 

Numerous  errors  are  aligned  upon  the  ad- 
mission and  rejection  of  testimony.  Error 
is  assigned  upon  the  statement  of  the  cir- 
cuit Judge,  in  his  charge,  as  follows:  "The 
opinions  of  others,  sworn  to  upon  the  stand, 
are  not  controlling  upon  tbe  Jury.  They  are 
advlsoiy  and  persuasive,  merely."  This 
clause,  by  Itself,  does  not  convey  a  correct 
idea  of  what  the  circuit  Judge  said  upon  the 
subject  The  whole  clause  is  as  follows: 
"Ton  may  consider,  also,  in  reaching  a  con- 
clusion upon  tbe  subject  the  testimony 
given  by  these  witnesses  who  have  expressed 
their  opinion  upon  the  subject  of  his  mento: 
caimdty.  Tbe  opinions  of  others,  sworn 
to  upon  tbe  stand,  are  not  controlling  upon 
the  Jnry.  They  are  advisory  and  persu- 
slve,  merely.  And,  other  things  being  equal, 
the  Judgment  of  a  witness  depends,  so  far 
as  Its  value  is  concerned,  upon  the  advan- 
tages which  he  has  had  as  a  Imsis  for  ex- 
pressing bis  Judgment  ^e  Judgment  of  a 
man  who  knew  no  more  about  Howard  Mer- 
riman  than  you  do  would  be  no  better  than 
yours^f.  and  no  aid  to  you.  So  It  is  not 
allowed  at  alL  Tbe  rule  is.  however,  and 
the  court  has  proceeded  upon  it  In  this  case, 
that  any  person  who  has  some  knowledge 
of  him.  so  as  to  enable  them  to  form  some 
Judgment  might  swear  to  their  opinion  as 
of  his  capacity  or  Incapacity,  and  have  his 
testimony  considered  by  the  Jury.  In  con- 
ridering  the  testimony  of  these  witnesses. 
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yon  Bbould  remember  what  the  erldence 
has  ataown  u  to  their  equipment,  so  to 
■peak,  to  exprem  opinion*,  how  much  they 
koev  of  Um,  what  thdr  acqulntance  witb 
Um  -wm,  and  wbat  It  corered,  and  »  be 
aide  to  give  mch  ralne  to  thetr  teatimony 
as  It  xeaUy  deserres."  Thla,  taken  as  a 
whole,  conld  not  have  misled  the  Jury.  In 
effect,  the  nile  stated  Is  that  the  weight  of 
an  opinion  d^enda  upon  the  (^portanltjr 
the  witness  has  had  to  form  such  opinion, 
and  this  Is  the  correct  rule. 

▲  Mrs.  Bescb  had  fonnerlr  lived  In  the 
family  of  the  Merrlmana,  and  had  been 
named  ss  a  lecatee  in  the  will  of  Mrs.  Mer^ 
rlman.  She  was  asked  as  to  her  flnandal 
condition,  and  that  of  ha  hnsbsnd;  the 
avowed  puipose  being  to  show  that,  be- 
cause of  her  lack  of  means,  she  would  hare 
been  a  mora  natnzal  object  of  Howard's 
bounty  than  those  named  In  Us  wUL  This 
was  excluded.  It  is  a  startling  pnqposltl<ai 
that  the  will  of  a  testator  may  be  defeated 
by  showing  that  among  bta  acquaintances, 
there  were  those  more  in  need  of  f  ni^  than 
those  named  as  legatees.  The  ruling  was 
right 

Mr.  Bennett  Is  charged  with  havlog  exert- 
ed undue  Influence.  A  witness  for  contest- 
ant testlfled:  "As  to  Mr.  Bennett's  manner, 
he  always  looked  rather  shy,  and  goierally 
confused,  as  though  he  dldn^t  know,— want- 
ed to  do  something  he  was  ashamed  of,  or 
something."  This  testbnooy,  as  giTOu,  was 
not  confined  to  any  partlculu'  occasion 
where  the  ai^earance  of  Mr.  Bennett  waa  a 
part  of  the  res  g^stse,  but  was  general,  and 
was  properly  stricken  out  The  testimony 
offered  to  show,  by  those  who  were  Intimate- 
ly acquainted  with  the  deceased,  that  he 
was  a  young  man  of  average  inteiUgimce, 
was  competent  and  responsive  to  the  testi- 
mony put  Into  the  case  by  f»ntestant  We 
discover  no  error  committed  on  the  trial. 
The  court  guarded  carefully  all  the  rights 
of  the  contestant  both  in  the  reception  of 
evidence,  and  In  the  instructions  to  the  Jury. 

A.  motion  for  a  new  trial  was  made  and 
denied.  Error  is  assigned  upon  the  rulings 
made.  The  grounds  stated  relate.  In  part  te 
misconduct  of  jurots  during  the  trial,  and 
to  acte  sboTlng  a  bias  of  certain  jurors, 
and  a  disposition  to  prejudge  Uie  case. 
These  foots  were  shown  by  aflldarlte  of 
other  Jurors  of  the  iianel.  The  admissibil- 
ity of  their  affidavits  vrill  be  considered  later 
on.  The  other  grounds  are  that  two  of  ths 
Jurors  drank  beer  during  the  recesses  oi  the 
court  and  did  acts  tending  to  show  that 
they  were  not  men  of  good  moral  character. 
The  circuit  Judge  found  that  It  did  not  ap- 
pear that  either  of  these  Jurors  drank  dur- 
ing the  time  that  court  was  In  session,  and 
that  It  cUd  not  appear  that  their  mlscon- 
doet  was  Incited  by,  or  known  to,  propo- 
nmts  or  their  counsel,  and,  In  effect,  that 
th^r  misconduct  did  not  nnflt  the  jurors  for 
the  peifonnance  of  th^  duty,  except  as  It 


showed  them  to  be  wanting  In  that  sense  of 
duty  to  themselves  and  the  county  which  is 
to  be  expected  ot  those  called  to  perform  the 
Important  (Mce  of  determining  rights  be- 
tween litigants.  The  Jurora  were  part  of 
the  regular  panel,  and.  under  the  ^ream- 
stances,  we  axe  of  the  opinion  of  die  circuit 
judge,— that  at  least  In  a  dvU  case,  Inas- 
much as  the  allied  misconduct  did  not  di- 
rectly Influence  the  acUon  of  the  Jurots,  a 
new  trial  should  not  be  granted  for  this  rea- 
son. The  acts  charged  against  them  no 
more  affected  their  conduct  as  Jurors  than 
as  If  they  had  taken  place  before  they  were 
called  to  serve^  and  it  would  be  unsafe  to  set 
aside  a  verdict  on  the  ground  of  such  mis- 
conduct oceuRlng  before  the  jury  is  called, 
when  dlscovwed  after  the  verdict 

The  circuit  Judge  btSA  that  that  the  affi- 
davits of  the  Jurors  were  not  admissible  to 
Impeach  their  verdict,  and  this  ruling  In- 
volves the  most  important  question  covered 
by  the  motion  for  a  new  trial,  and  a  Ques- 
tion by  no  means  free  from  difficulty.  It  Is 
the  universal  rule  that  the  affldavite  of  Ju- 
mm  are  not  admlsslUe  to  Impeach  their 
verdict  by  diowlng  misconduct  In  the  Jury 
room;  but  aa  to  the  other  facts  occurring 
during  the  trial,  at  a  recess  of  the  court  the 
authorities  are  not  agreed.  The  great  weight 
of  author!^,  however,  as  well  as  the  rea- 
son for  the  rule,  sappmts  the  contention 
that  at  least  as  to  the  question  of  whetfaw 
any  Influence  Is  exwted  by  one  of  the  Jn- 
rors  unduly  upon  his  fellows,  or  whether 
his  conduct  Indicates  bias,  public  policy 
forbids  the  proof  of  such  daim  by  affidavit 
of  fellow  Jurors.  The  reasons  for  the  exdn- 
slon  of  such  affldavite  are  steted  to  be  be- 
cause It  would  make  It  possible  for  a  juror, 
by  his  own  oath,  to  impeach  his  solemn  act 
affldavite,  and  -mmld  open  the  door  for 
the  defeated  party  to  tamper  with  the  jury. 
We  are  not  able  to  see  why  these  reasons 
do  not  apply  with  equal  force  to  facte 
known  only  to  the  jurors,  which  occur  dur- 
ing the  trial,  whether  they  occur  in  or  out 
of  the  Jury  room.  The  cases  upon  this  point 
are  numerous,  and  the  text  writers  I9  gen- 
eral agree  upon  the  role  which  excludes 
such  affidavits.  Hlrsh,  Jur.  623;  Proff.  Jur. 
408.  In  Thomp.  &  M.  Jur.,  the  case  of  Dea- 
con V.  Shreve,  22  N.  J.  Law,  176,  Is  cited  as 
holding  that,  while  the  affidavit  of  a  juror 
cannot  be  received  to  show  his  own  mis- 
conduct it  may  be  shown  by  the  oath  of 
a  fellow  Juror  who  Is  not  inculpated  there- 
in. The  authors  say,  "We  have  not  found 
this  qnallflcation  ot  the  rule  In  any  other 
cas^  and  do  not  think  it  sound."  The  broad 
rule  of  exclusion  Is  mainteined  by  the  fol- 
lowing, among  other,  authorities:  Williams 
V.  Montgomery,  60  N.  T.  048;  BarUett  v. 
Fatton  (W.  Va.)  10  S.  B.  21;  Com.  v.  White, 
147  Mass.  76.  IB  N.  B.  707;  Sanitary  Dist 
V.  Cnllerton  (111.)  SB  N.  B.  723;  Johnston  v. 
Allen  (N.  a)  B  8.  R  667;  Taylor  v.  Oamett 
(Ind.  SupJ  11  N.  E.  SOa  The  aflldavlt  of  a 
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Jnror  may  be  recelred  to  show  what  took 
idace  In  opea  court,  and  generallr  to  anataln 
hla  TerdlcL  And  In  Tennessee  tbe  affldarlts 
of  the  jurors  are  recetved  generally  to  Im- 
peach the  rerdlcL  In  Iowa.  Kansas,  and 
Nebraska,  affldarlts  of  fticts  which  are  said 
not  to  adhere  In  the  rerdlct  are  held  admis- 
sible, at  least  to  the  extent  of  admitting  affi- 
davits to  show  that  outside  Infinence— that 
Is.  other  Influence  than  members  of  the 
panel—was  exerc^d:  and  such  was  the 
case  of  Mattoz  t.  IT.  ,8.,  146  U.  S.  140,  13 
Sup.  Ct  BO,  which  case  adopts  the  rule  In 
Woodward  t.  LeaTitt.  107  Mas&  453.  that 
a  juror  may  testify  to  extraneous  Influence. 
In  so  far  as  the  doctrine  of  Iowa,  Kansas, 
and  Nebra^a  goes  beyond  this  rule,  It  is 
shown  to  conflict  wltii  the  great  w^ht  of 
authority.  Tbomp.  &  H.  Jur.  H  4fi2, 463.  The 
Massachusetts  court  subsequently  defined 
what  was  meant  by  "extraneous  inlluenoe," 
and  It  Is  dear  that  by  this  was  not  meant 
lmprop«  coramuidcatlpnB  between  Jurors 
tbemselTes,  whether  In  the  court  room  or 
out  of  it.  Com.  T.  Wblte,  147  Mass.  76,  16 
N.  E.  707.  We  think  the  affldavits  were 
properly  excluded.  We  discover  no  error. 
Judgment  affirmed.  Tbe  other  justices  con- 
curred. 


CLEVELAND  v.  KOCH. 

(Supreme  Court  of  Michigan.    March  S,  1896.) 

Chattbl  Hostoaos— Iitobbasb  or  Stook— Li&bii^ 
ITT  or  MosTajLOBB  von  KBBKiro. 

1.  A  chavul  mortgage  on  all  the  cowi  and 
calvee  of  the  mortsngoi,  or  that  may  be  "raised" 
OD  his  farm  during  the  aeasoD,  is  broad  enough 
to  cover  calves  from  the  cows  mortgaged,  whicb 
they  carried  at  the  time  the  mortgage  n-as  given. 

2.  Tbe  fact  that  a  mcwtgagee  of  Btock,  for 
his  own  protection,  furnishes  feed  for  tbe  atock 
while  remaining  m  the  mortgagor's  poaaessiou, 
does  not  constitute  tbe  latter  the  mortgagee's 
agent,  as  to  contracts  afterwards  made  07  tiie 
mortgagor  fur  tbe  keeping  of  tbe  atock. 

Error  to  circuit  court,  Washtenaw  county; 
Edward  D.  Klnne,  Judge. 

Action  in  replevin  by  Frederick  W.  Cleve- 
land against  John  U.  Koch.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Affirm- 
ed. 

Frank  E.  Jones,  for  appellant  D.  C.  Grif- 
fon, for  appellee. 

MONTGOMERY,  J.  Thto  la  an  action  of  re- 
plevin, brought  for  the  recovery  of  six  red 
Durham  cows,  four  red  bull  calves,  one  red 
heifer  coif,  and  one  spotted  steer  calf.  The 
plaintiff  claimed  title  under  a  cliattel  mort- 
gage duly  recorded,  and  defendant  set  up  a 
Hen  for  pasturage.  It  appeared  that  the  cat- 
tle were  left  with  the  defendant  by  the  mort- 
gagor. The  court,  at  the  conclusion  of  the 
testimony,  directed  a  verdict  for  the  plaintiff, 
and  defendant  brings  error. 

Two  questl<ms  are  presented,  vis.:  Wheth- 
er the  description  of  tbe  mort^gv  fvas  broad 


enough  to  cover  the  natural  Increase  In  the 
stock,  and  whether  there  was  testimony  from 
which  the  Jary  might  have  been  justified  In 
finding  that  tbe  jtelntiff  assented  to  tbe  mort- 
gagor's ^clng  the  cattle  vrlth  the  defendant 
for  pasturage. 

1.  The  description  In  the  mortgage  so  far  as 
material  to  be  stated,  was  as  fcdlows:  rChe  fol- 
lowing goods,  chatteU^  and  personal  prc^perty. 
to  wit:  All  hi^,  groin  ctf  all  kinds,  straw,  corn- 
stalks, horses,  colts,  cattle,  calves,  she^  •  •  • 
of  all  kinds,  now  on  baivil,  or  that  may  grow 
or  be  raised  on  our  farm  during  tiw  sewKm  of 
18M  and  1895;  intending  thereby  to  mortgage 
all  personal  property  of  every  kind  and  de- 
scription (except  houaebold  goods  and  furni- 
ture) now  owned  by  ua,  which  we  may  ac- 
quire or  raise.  In  any  manner,  during  tbe 
time  in  which  the  above  debt  remains  un- 
paid." At  the  time  the  mortgage  In  question 
was  executed,  the  calves  in  question  were  car^ 
ried  Ixst  cows  covered  by  the  mortgage^  and 
we  think  tbe  descriptlou  Is  broad  enough  to 
cover  Bucb  increase,  even  though  one  of  the 
calves  was  drt^ped  aft«  the  cows  were  pla- 
ced with  defoidant  for  p8aturag& 

2.  It  appears  that  In  the  spring  of  1894  one 
Lyster,  an  agent  of  the  plaintiff,  had  thought 
to  foreclose  the  mortage,  but,  flndhig  tbe 
stock  in  poor  condition,  left  It  In  tiie  mort- 
gagor's pMsesslon,  and  bougbt  and  furnished 
the  mortgagor  teeH  to  be  fed  to  the  stock.  It 
is  contended  that  from  that  time  the  mort- 
gagor was  a  mere  bailee  of  the  plaintiff,  or 
that  tbe  jury  would  have  been  justified  In  so 
finding,  and  that  the  Jury  might  have  been 
justified  in  finding  that  the  mortgagor  was 
the  agffiit  of  the  mortgagee  to  place  tiie  cattle 
witta  the  defendant  for  keeling.  The  affirm- 
ative testimony  was  (and  It  was  uncontradict- 
ed) that  the  mortgagor,  Inman,  agreed  that. 
If  the  idalntlff  would  furnish  the  feed  in  ques- 
tion, be  (Enman)  would  care  for  tiie  stock 
thereafter;  but.  In  the  absence  of  such  testi- 
mony, the  jury  would  not  have  bem  justified 
In  Inferring  that  the  mortgagor  bad  been  au- 
thorized by  the  mor^agee  to  pledge  stock  for 
its  keeping  simply  because  tbe  mortgagee 
had,  for  his  own  protection,  fumlsbed  feod 
for  it  There  was  no  room  fw  a  different 
verdict  than  that  directed  by  tbe  circuit 
judge.  Judgment  affirmed.  The  other  Ju>- 
tlces  concurred. 


MACOMBEB  et  aL  v.  DETROIT,  L.  &  N. 
B.  CO. 

(Supreme  Court  of  Michigan.    Mardi  8,  1896.) 

SaIA— STINDIXO  TmBBK— RBHOVAI.— GoWBItBIOIl 

tirro  Loos. 

1.  Timber  sold  to  be  removed  from  land 
witliin  a  specified  time,  and  wtiicb  remains  un- 
cut at  the  expiration  or  the  time  limited,  reverts 
to  the  owner  of  the  realty. 

2.  Under  a  contract  of  sale  of  the  timber  on 
a  tract  of  land  to  be  "removed"  fn  two  years,  tim- 
ber that  had  t>eea  cut  into  logs  before  the  end 
of  that  time,  which  still  remamed  on  the  land, 
luvlBg  been  changed  in  kind  and  converted  lnt» 

Digitized  by  Google 


CITY  OP  D£TB01T  t>.  BOABD  OP  WATEB  COM'RS. 


377 


penonaltr,  will  be  coosideied  as  remoTed,  and 
will  not  revert  aa  forfdted  to  the  owner  of  the 
laod. 

Krror  to  circuit  court,  Montcalm  county; 
Frank  D.  M.  Davis,  Judge. 

Action  by  Allen  Macomber  and  John  Bale 
against  the  Detroit,  Lansing  &  Nortbein 
Railroad  Com);)any.  Judgment  for  plaintlCTs, 
and  defendant  brings  error.  Affirmed. 

McOany  ft  Mdiols,  for  appellant  Whit- 
tlesey, ft  KenaedV  CVeznon  H.  Smith,  of 
connsel),  for  app^eei. 

MONTGOMERY,  J.  On  the  22d  day  of 
July,  1892,  the  Cutler  &  Savage  Lumbar 
Company  executed  a  writing  to  one  John  8. 
Wledmao,  containing  the  following  provi- 
sions: **The  Cutler  and  Savage  Lumber  Com- 
pany has  this  day  sold  to  J.  8.  Wiedman,  of 
Lake  \lew»  Michigan,  all  of  the  timber  on 
tbe  entire  section  twenty-nine,  town  thir- 
teen north,  range  seven  west  The  said  J. 
8.  Wiedman  Is  to  remove  the  timber  In  two 
years  from  this  date;  and.  In  case  the  CiUler 
and  Savage  Lumber  Company  sell  any  of 
said  land,  tbe  said  J.  S.  Wiedman  Is  to  re- 
move tbe  timber  from  the  land  sold  at  once 
on  being  notified  of  said  sale."  On  tbe  4th 
of  November,  18^,  Wiedman  sold  tbe  same 
timber  to  plaiutUf,  and  tbe  lumber  company 
afterwards  sold  the  land  to  one  Fred  Bls- 
sell.  No  notice  of  this  sale  or  request  for 
Immediate  removal  was  made.  Plaintiffs, 
within  the  two  years,  cut  the  pine  in  ques- 
tion Into  logs,  but  had  not  removed  the  logs 
from  the  premises  within  the  two  years. 
Blssell  removed  them,  and  defendant  repre- 
sents his  tltls;  Tbe  question  Is  whether  fail- 
ure to  remove  tbe  logs  after  they  were  cut, 
and  within  the  two  years  named  in  the  con- 
tract, forfeited  the  title.  Contracts  contain- 
ing similar  provisions  liave  been  coostmed 
In  tbe  courts  in  a  number  of  tbe  states,  and 
the  weight  of  authority  supports  the  defend- 
ant's contention  that,  as  to  timber  remain- 
ing nncut  at  the  expiration  of  tbe  time  lim- 
ited under  a  contract  such  as  this,  the  tlUe 
reverts  to  tbe  owner  of  the  realty.  See 
Pease  v.  Gibson,  0  Me.  81;  Howard  v.  Lin- 
coln, 13  Me.  123;  SaltonstaU  v.  Llttie,  90  Pa. 
St.  422;  Utiey  v.  Lumber  Co.,  59  Mich.  263, 
26  N.  W.  488;  Hasliell  v.  Ayres,  32  Mich.  93. 
35  Mich.  89;  Gamble  v.  Gates,  92  Mich.  510, 
52  N.  W.  941.  None  of  the  Michigan  cases 
directly  determine  the  status  of  timber  cut 
and  manufactured  Into  logs  during  the  time 
limited  by  such  a  contract  as  that  in  ques- 
tion, but  not  removed  until  later.  In  Gam- 
ble V.  Gates  tbe  contract  covered  all  tbe  tim- 
ber standing,  lying,  or  being  on  tbe  land.  It 
was  provided  expressly  that  whatever  of 
said  timber  sliall  remain  on  said  lands  after 
the  limit  afforded  shall  revert  back,  and  be- 
come the  property  of,  the  first  party.  Tbe 
case  was  determined  by  the  terms  of  the 
contract  In  Golden  v.  Glock,  57  Wla  118, 
15  N.  W.  12,  a  contract  similar  to  that  In 
qnestloo  vu  held  to  convey  titie  to  only 


nicb  timber  as  was  removed  within  the  ttme 
limited,  but  considered  all  such  timber  as 
was  manufactured  into  hoop  po\ea  as  remov- 
ed. In  Hides  V.  Smith  (Wis.)  46  N.  W.  133, 
the  same  doctrine  was  reaffirmed  by  the 
same  court.  A  contract  not  distinguishable 
from  the  i>ne  herein  involved  was  consider- 
ed, and  it  was  held  that,  as  to  trees  cut  Into 
logs,  the  severance  from  the  realty  had  be- 
come complete.  The  property  bad  become 
personalty,  and  its  character  so  essentially 
changed  by  such  manufacture  that  it  was, 
in  effect,  removed  from  tbe  premises,  with- 
in the  meaning  of  tbe  deed.  In  Williams  v. 
Flood,  03  Mich.  493.  30  N.  W.  93,  Mr.  Jus- 
tice Campbell,  speaking  of  such  a  contract 
as  the  present,  said:  "It  Is  not  very  Im- 
portant to  discuss  the  exact  nature  of  plain- 
tifTs  right  under  the  written  contract.  What- 
ever they  were,  they  Included  an  absolute 
sale  of  all  tbe  timber  described,  subject  only 
to  such  qualifications  of  the  right  of  removal 
as  tbe  contract  mentions.  At  most,  this  con- 
dition would  only  operate  by  way  of  for- 
feiture. Tbe  timber  had  all  been  paid  for, 
and  all  belonged  to  the  plaintiff,  unless  lost 
by  forfeiture  for  nonremovaL"  The  same 
can  be  said  of  the  present  cue,  and.  If  we 
apply  tbe  rule  that  forfeitures  are  not  favor- 
ed (MUler  V.  Havens.  51  Mich,  4S6,  16  N.  W. 
865),  tbe  rule  of  the  Wisconsin  court  seems 
consistent  with  reason  and  Justice.  It  Is  no 
stretch  to  treat  the  severance  of  the  timber 
from  the  soil,  and  its  manufacture  into  logs, 
as  a  removal,  within  tbe  terms  of  the  pro- 
vision for  forfeiture.  Tbe  case  of  Bolsaubin 
V.  Keed,  1  Abb.  Dec.  161,  is  opposed  to  the 
Wisconsin  cases  cited;  but  we  think  the  doc- 
trine of  the  Wisconsin  cases  more  just,  and 
are  disposed  to  ac^ipt  it.  Judgment  affirmed. 
The  other  justices  concurred. 


CITY  OF  DETROIT  v.  BOARD  OF  WATBB 

COM'BS  OF  CITY  OF  DETROIT. 
(Supreme  0>art  of  Michigan.    Mardi  8,  188&) 
PuBuolKSTrrDTioN— WhatConbtitdtbs— Drboi* 

HOUBB  07  COBRECTION. 

The  charter  of  the  city  of  Detroit  (Sess. 
Tjfiws  1857,  p.  106),  as  am^Qded  by  How.  St.  c. 
344,  requires  tbe  city  to  pay  the  expenseB  of  the 
Detroit  house  of  correctiOD  to  the  extent  that 
they  exceed  the  earniogs;  but  confides  its  man- 
agement n  nd  its  appropriations  to  a  hoard  of  in- 
spectors composed  of  the  mayor,  the  chBirmnn  of 
the  board  of  state  prison  inspectors,  and  three 
others  appointed  by  the  common  council,  on  the 
nomination  of  the  oaror,  except  that  the  asseot 
and  concurrence  of  the  council  Is  necessary  to 
extraordinary  appropriations.  Held,  that  snch 
house  of  correction  is  not  a  public  institation  of 
such  city,  entitled  to  be  supplied  with  water  free 
of  eharpe  by  the  bo«rd  of  water  commissioners,  a 
corporation  created  by  Laws  1853,  p.  180,  to 
which  is  given  the  charge  of  the  waterworks, 
with  authority  to  regulate  and  collect  water 
rates. 

Certiorari  to  circuit  court,  Wayne  county; 
Wlllard  M.  LlUlbridge,  Judge. 

Mandamus  proceeding  by  the  city  of  De- 
troit to  comp^  the  board  of  water  comods- 
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stoners  of  the  city  of  Detroit  to  furnish,  free 
of  charge,  water  to  the  Detroit  house  of  cop- 
rectloD.  There  was  a  jodgment  grantli^  the 
writ,  and  respondent  brings  certiorari.  Re- 

Tersed. 

John  J.  Speed,  for  relator.  Henry  M.  Duf* 
field,  for  rei^ndent 

HOOKER,  J.  The  city  of  Detroit,  through 
its  corporation  connsd,  asks  a  mandamus  to 
compd  the  board  of  water  commlsslonerB  to 
furnish,  free  of  charge,  water  to  the  Detroit 
bouse  of  correction.  The  writ  was  granted 
by  the  circuit  court,  and  tbe  respondent  has 
brought  the  proceeding  to  this  court  by  cer- 
tiorari. 

Tbe  Detn^t  house  of  correction  appears  to 
have  been  built  by  the  dty  under  a  general 
power,  given  to  the  common  council,  "to 
establlBh  and  bnild  jails,  workhouses  and 
houses  of  correction  for  the  confinement  of 
offenders,  to  erect,  and  provide  for  erecting 
the  necessary  bnlldtoffi  therefor,  and  control 
and  regulate  the  same;  to  aivolnt  all  neces- 
sary offlcora.  for  taking  charge  of  the  same 
and  of  posona  confined  therein;  tojn«8crtbe 
their  powers  and  duties,  to  provide  for  their 
removal  from  office,  and  the  filling  of  vacan- 
cies." Sees.  Laws  18S7.  p.  106,  subd.  60. 
Other  sections  of  the  charter  provide  for 
tbe  confinement  of  state  offender,  at  the 
expense  of  tbe  state  and  the  various  coun- 
ties, and  subsequent  statutes  took  away 
much  of  tbe  control  originally  given  to  the 
council,  and  lodged  It  elsewhere.  Bee  How. 
St  c.  344.  Tbe  status  of  this  Institution 
has  been  before  tbe  courts,  and  In  the  case 
of  Detroit  v.  Laughna,  34  Mich.  402,  this 
court  said:  *'The  city.  Indeed,  built  the  pris- 
on, and  has  an  Interest  in  Its  financeB.'as  It 
is  responsible  to  a  certain  degree  for  Its  ex- 
penses; but,  after  the  house  was  built  under 
provisions  of  the  dty  charter,  which  may  or 
may  not  have  been  legally  suffldent  to  pro- 
vide for  Ita  future  management,  the  legla- 
lature,  either  discovering  defect^  or,  more 
probably,  recognizing  the  manifest  Impro- 
priety of  allowing  a  prison  to  be  managed  by 
a  city  council,  passed  a  statute  which  re- 
moved any  doubt  concerning  the  legal  posi- 
tion of  that  establishment.  On  the  16tb  of 
March,  1861,  an  act  was  passed,  entitied  'An 
act  to  establish  the  Detroit  house  of  correc- 
tlou  and  authwlae  the  confinement  of  con- 
victed persons  therein.'  By  this  act,  the 
government  of  the  prison  was  put  under  the 
control  of  a  board  of  Inspectors,  of  whom 
three  were  to  be  appointed  by  the  common 
council,  on  the  nomination  of  the  mayor,  and, 
in  addition  to  these,  tbe  mayor  and  the  chair- 
man of  the  board  of  state  prison  inspectors 
were  made  ex  officio  members.  The  regula- 
tion and  dlsdpllne  were  to  be  under  rules 
adopted  by  the  board,  leaving  tbe  coundl  no 
voice  except  c<mcemlng  the  approval  of  rules 
relating  to  salaries  and  compensation  of  offl- 
cers  and  employte.   There  is  no  very  im- 


portant power  which  the  conndl  can  exercise 
without  the  concurrence  of  the  Inspectors, 
except  in  tbe  selection  of  the  superintendent, 
whose  powers  and  duties  are  all  governed  by 
tbe  act  of  1861  and  the  general  laws  of  tbe 
state.  Any  Interference  whatever  by  the 
common  coundl.  either  in  the  selection  of 
inf»tor  officers  or  In  tbe  Internal  manage- 
ment of  the  prison,  would  be  unlawful  and 
nugatory.  While  it  haa,  at  various  times,  In 
legal  eQKrience,  been  customary  to  alknr, 
and  sometimes  to  compel,  prisons  to  be  built 
and  maintained  by  larger  or  smaller  mu- 
nicipal corporations,  yet  all  criminal  prisons 
are  and  must  be  public,  and  not  private, 
places  of  detention,  and  no  imprisonment  can 
be  lawful  that  Is  not  auttiorixed  by  public 
laws.  In  Bn^nd,  It  is  settled  tliat  all 
prisons,  by  whomsoever  kept,  are  the  king's 
prisons  &  Inst  100;  Bx  parte  Bvan^  8 
Term  B.  172),  and  no  new  prison  can  be 
erected  except  by  act  of  parliament"  We 
find,  therefore,  that,  while  the  legislature 
has  required  the  dty  to  pay  the  ^penaes  of 
the  house  of  correction  to  the  extent  that 
they  shall  be  found  to  exceed  the  earnings, 
its  management  and  its  arorop^atlona  are 
not  within  the  control  of  the  council,  these 
being  confided  to  officers  ^nvlded  for  1^  the 
law,  except  as  the  assent  and  concurrence  of 
the  coundl  Is  necessary  to  extraordinary  ap- 
propriations, etc. 

The  board  of  water  commfaudoners  Is  a  cor- 
poration, created  in  tbe  year  1808,  by  act  of 
the  legislature^  and  given  tbe  charge  of  the 
waterworks,  whldi  ft  is  authorised  to  man- 
age and  extend,  and  to  regulate,  and  fix  and 
collect  water  rates  fnnn  the  owner  or  occu- 
pant of  each  house  or  othar  building  hav- 
ing or  using  water.  Iaws  1853.  p.  180;  8 
Laws  1878,  p.  135:  These  water  rates  seem 
to  be  the  only  source  of  revenue  provided  tor 
the  runnhig  expenses  of  ttie  waterworks. 
Jones  V.  Oommisslmkers,  84  Mich.  273.  Bx- 
tenslmis,  etc.,  are  provided  tor  from  other 
sources,  and  five  hydranta  may  be  ordered 
by  the  fire  commissioner,  in  which  case  they 
moat  be  paid  for  from  the  funds  of  tbe  fire 
commisirton.  If  required  by  tbe  coundl.  it 
must  pay  the  expense. 

It  is  now  contended  that  the  house  of  coi^ 
rection  belongs  to  tiie  dty,  and  Is  a  public 
Institution,  and,  as  such,  is  entitled  to  be 
supplied  with  water  free  of  charge.  It  la  a 
significant  fact  that  those  having  in  charge 
the  management  of  the  bouse  of  correction 
do  not  make  this  application,  and  that  the 
city  Is  the  moving  party.  As  already  shown, 
the  city  must  provide  for  the  etpensea  of 
this  Institution,  so  far  as  they  are  not  cov- 
ered by  the  earnings.  Such  expense,  then, 
should  be  a  burden  upon  tiie  whole  body  of 
taxpayers  of  the  dty.  If  the  water  moat 
be  paid  for.  It  must  come  out  of  the  general 
tex,  unless  It  can  be  paid  from  the  earnings. 
On  the  other  hand,  if  the  institution  is  en- 
titled to  have  the  water  furnished  gratui- 
tously by  tiie  commissioners^  the  burden  Is 
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mrt  borne  b7  the  city  at  larger  but  hj  tbose 
only  who  are  priTate  coiuiunen  of  water. 
The  fund  derived  from  water  rates  ia  de- 
pleted to  that  uctent,  and  It  might  easily  be 
so  seriooaty  affected  as  to  require  a  raising 
of  the  rates.  If.  as  contoided,  the  water 
commissioners  cannot  refuse  to  famish  wa- 
ter gratultonely  to  tbis  Institution,  they  bare 
practically  no  altematlTe  but  to  furnish 
what  Is  required,  nor  have  they  any  means 
of  preTentlng  wastefulness,  or  the  extension 
of  its  use  to  many  purposes  to  whldi  steam 
or  other  power  la  now  Bn>Ued.  Tbe  com- 
mon council  would  be  powerless  to  control 
it  The  bouse  of  correction  should  be  sup- 
ported  from  Its  own  fund,  and  if,  as  is  re- 
ported, it  produces  a  handsome  balance  over 
expenditures  each  year,  it  should  not  be  per^ 
mltted  to  increase  such  amount  by  compell- 
ing the  water  board  to  use  a  part  of  its  In- 
come from  water  rates;  and  we  can  see  no 
difference  between  requiring  tbe  water  board 
to  pay  a  sum  of  money  directly  to  the  man- 
agement of  tbe  Institution,  and  expending  it 
for  water  to  be  furnished. 

It  is  said  that  there  is  no  merit  In  tbe 
defense,  that  It  Is  merely  a  matter  of  book- 
keeping, and  that  what  ia  paid  for  water  Is 
taken  from  one  city  pocket  and  put  into  an* 
other;  but  we  have  diown  that  this  is  not 
true,  inasmuch  as  one  fund  must  be  fur. 
nisbed  by  the  city  at  large,  or,  possibly,  by 
the  county  of  Wayne  and  other  cotmtiea,  <»> 
the  state  at  large,  while  the  other  Is  made 
up  by  a  comparatively  small  portion  of  the 
Inhabitants  of  the  cl^,  i.'e.  those  who  pay 
water  rates.  Again,  if  thla  were  a  mere  mat- 
ter of  bookkeeping  in  the  aeon  contended 
for,  its  natural  tendency  would  be  towards 
an  economical  use  of  water  by  the  institu- 
tion. It  Is  probable  that  the  board  of  water 
commissioners  was  created  for  the  frugal 
and  economical  maniM^ement  of  tbe  watei^ 
works,  and  the  conduct  of  the  business  con- 
nected therewith,  and  that  it  could  not  have 
been  Intended  that  it  should  be  at  the  mercy 
of  every  Institution  that  may  be  called 'pub- 
lic. Whatever  may  be  Its  duty  as  to  fur- 
nishing water  for  the  general  purposee  of  the 
city,  we  think  that  It  Is  not  under  an  obliga- 
tion to  furnish  it  to  this  institution  without 
pay.  We  think  the  order  of  tbe  circuit  court 
granting  the  writ  ahould  be  reversed.  The 
other  Justices  concurred. 


PEOPLE  1.  BEVERLY. 
(Stiprome  Coort  of  Michigaa.    March  8,  1896.) 

HOMlCtDB— iHSTBDOnONS— EVIDBKOB— DtIHODsC- 
UJUTIOSB— NbW  ThIAL— UiSOOXDUOT 
or  JOHT. 

1.  Where  the  evidence  shows  defendant 
guilt7  of  morder.  If  amj  crime,  tite  court  need 
not  charge  as  to  manslaugbtOT. 

2.  It  if  no  objection  to  the  admisrion  of  dy- 
ing deciarationa  taat  the  aigendes  cf  the  eaae 
do  Dot  require  it,  that  they  were  taken  immedi- 
ateiy  after  the  Injuiy  to  deceased,  or  that  defend- 
ant bad  no  notice  of  tbe  taking  of  the  statement 


8.  A  dying  declaration  la  not  within  the  p»- 
vulon  of  the  statute  requiring  the  names  of  wit- 
nesses to  be  indorsed  on  tbe  information. 

4.  The  action  of  the  court  in  admitting  dy- 
ing declarstiona  will  not  be  reverBed  on  the 
groaod  that  deceased  was  under  the  influence  of 
opiates  at  the  time  they  were  made,  where  it 
appeara  that  her  condition  was  before  the  court 
and  jtuTi  both  as  to  the  Inflaence  of  opiates  and 
tier  belief  in  tmpendhig  death. 

5.  Where  defendant  was  charged  with  kill- 
ing bis  wife,  it  w-is  not  error  to  admit  her  dying 
declarations  that  defendant  repeatedly  threaten- 
ed to  shoot  her  If  she  sliould  leave  hun,  and  re- 
fuse to  cohabit  with  him.  In  connection  with  tes- 
timony that  ^  did  leave  him;  and  that,  being 
unaUe  to  induce  her  to  return,  defendant  shot 
her. 

6.  Where  the  defense  is  Insanity,  it  ia  pr<n>- 
er  to  refuse  to  charge  that  if  a  man  is  insane  he 
is  irresponsible,  and  should  be  acquitted  of  crime. 

7.  Wheie  defendant  is  charged  with  killing 
his  wife,  evidence  that  she  was  reputed  to  be  a 
woman  of  loose  character  is  not  admisaiUe. 

S.  It  appeared  that  during  the  trial  the  Jury 
was  in  charge  of  a  sworn  officer;  that  when  the 
jurors  were  on  the  streets  they  were  attended  by 
such  officer,  and  by  another  officer,  not  sworn; 
and  that  such  officers  communicated  with  tbe 
jurors  to  the  extent  of  saying  "Good  moraiag," 
and  supplying  tlieir  wants.  Seld,  not  to  entitle 
defendant  to  a  new  trial  where  the  presumption 
of  injury  was  overonne  by  affidavits  filed  by  the 
state. 

9.  The  fact  that  one  of  such  officers  was  a 
witness  In  the  case  did  not  necessarily  affect  de- 
fendant's right  to  a  new  trial. 

Error  to  circuit  court,  Monroe  county;  Ed- 
ward D.  Klnne,  Judge. 

Clarence  Beverly  was  convicted  of  murder, 
and  appeals  Affirmed. 

John  O.  Zabd  and  Iza  G.  Humphrey,  for  aph 
pellant  Fred  A.  Maynard,  Atty.  Qen.,  and 
H.  A.  liockwood.  Pros.  Atty.,  for  the  People. 

HOOKER,  J.  The  defendant  killed  bis 
wife  by  repeated  shooting,  under  drcumstan- 
cea  which  clearly  indicated  murder,  unless  the 
defense  of  irresponsibility  can  be  maintained. 
He  was  convicted  of  murder  In  the  second  de- 
gree. His  counsel  allege  error  upon  the  charge 
of  the  court.  In  that  It  did  not  sufficiently  ex- 
plaht  the  offense  of  manslaughter,  and  It  Is 
claimed  that  it  was  so  carelessly  worded  that 
It  may  have  led  tbe  jury  to  Infer  that  he  could 
not  properly  be  convicted  of  that  offense. 
Prom  our  examination  of  the  evidence  (which 
Is  all  inccrporated  In  the  bill  of  exceptions), 
we  think  that  the  defendant  was  guilty  of 
murder.  If  any  crime,  and  that  the  court  might 
properly  have  said  so  to  tbe  Jury.  It  there- 
fore becomes  unnecessary  to  discuss  the 
points  raised  upon  the  subject  of  manslaugh- 
ter. 

Upon  the  trial,  a  dying  declaration,  made  by 
the  deceased,  was  read  in  evidence.  Several 
reasons  are  alleged  why  this  should  have  been 
excluded,  viz. :  (1)  Because  the  exigencies  of 
the  case  did  not  require  It.  (2)  Because  It 
was  taken  some  days  after  the  shooting  oc- 
curred, and  defendant  had  no  notice.  (3)  Be- 
cause counsel  for  defendant  were  not  permit- 
ted to  examine  such  statement  until  It  was 
offered  in  evidence,  and  the  Intention  to  use 
it  upon  the  trial  was  not  Indorsed  upon  the  In- 
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formation,  with  tbe  names  of  wttneasei  for 
tbe  proMcntlon.  (4)  Because  the  deceased 
Tvas  under  tbe  Irfloence  of  opiates  at  tbe  time 
It  was  taken,  and  was  not  certain  that  she 
wonld  die.  (5)  Becanae  a  lar^e  portion  of  fa«> 
statement  was  aboot  matters  remote  as  to 
time  and  place,  and  not  a  part  of  tbe  res  ges- 
tee.  We  do  not  find  any  antboilty  supporting 
several  of  these  claims,  and  see  no  occasion 
for  dlscnsslng  them  at  length. .  We  know  of 
no  rale  that  makes  the  admissibility  of  a  dy- 
ing declaratton  depend  upon  the  "exigencies 
of  the  case,"  or  tbe  fact  that  it  was  taken 
Immediately  after  the  Injury;  and  we  recall 
no  case  which  holds  that  its  admissibility  de- 
pends upon  notice  of  the  Intended  taking  of 
such  statement  to  tbe  defendant  or  bis  coun- 
sel, and  we  think  It  1b  not  within  tbe  provi- 
sions of  the  statute  requiring  tbe  names  of 
witnesses  to  be  indorsed  upon  the  Information. 
The  condition  et  tbe  wltnesa  at  tbe  time  tbe 
statemoit  was  made  was  before  tbe  court  and 
jury,  both  as  to  the  Influence  of  opiates  and 
her  belief  In  Impending  death.  Tbe  Judge 
was  warranted  In  admitting  tbe  statement, 
and  the  Jury  wrae  at  llboty  to  give  It  such 
credence  as  It  seemed'  wortliy  of.  In  the 
main  It  was  In  accord  with  uudlspnted  facts, 
and  as  to  those  could  not  have  intlnred  the  de- 
fendant. This  statement  alleged  that  tbe  de- 
fendant had  n^eatedly  threatened  to  kill  his 
wife  and  others  if  ^e  should  leave  blm,  but 
tbe  court  struck  out  tliat  portion  applying  to 
others.  The  brief  does  not  point  out  the  ol>- 
JectionaUe  matters,  or  show  bow  the  defmd- 
ant  was  Injured  by  them.  But  we  suppose  It 
was  these  threats  that  conned  objected  ta 
Dying  declarations  are  admitted  in  homicide 
cases  upon  tb»  tbeoiy  that  the  belief  In  im- 
pending death  la  equivalent  to  the  sanction  of 
an  oath.  Thej  extoid  to  statements  of  tbe 
cause  and  drcumstances  of  tbe  homicide^  6 
Am.  &  Eng.  Enc.  Law,  105;  People  v.  01m- 
stead,  80  Iflch.  435.  and  cases  cited;  1  Rose. 
Cr.  Bv.  p.  M;  1  Greenl.  Bv.  I  159.  In  this 
case  tbe  statemoit  showed  that  the  defendant 
repeatedly  threatened  to  dioot  his  wife  If  she 
should  leave  him,  or  r«Cnae  to  cobablt  with 
him.  Tbe  testimony  abowed  that  she  did 
leave  him,  and  that,  being  unable  to  Induce 
her  to  return,  he  shot  iter.  There  la  an  ob- 
vious and  intimate  connection  between  these 
threats  and  the  act.  They  throw  light  upon 
tbe  cause  ot  the  shooting,  and,  together  with 
the  drcumstancea,  were  properly  hidnded  In 
tbe  statement. 

Error  is  assigned  upon  tbe  charge  and  refus- 
al to  Klve  defendant's  reqoests  upon  tbe  sub- 
ject of  Insanity,  which  was  tbe  defense  inter- 
posed- It  seems  necessary  to  reiterate  what 
has  been  repeatedly  said,— that  a  trial  court 
la  not  required  to  take  bis  charge  from  the 
pen  of  counsel.  If  the  subject  Is  fairly  cov- 
ered, It  Is  Buffldent.  Insanity  Is  not  mly  a 
iHvad.  but  a  very  flexible,  term,  and  men  dif- 
fer In  their  conception  of  It  A  Jury  should 
never  be  told.  In  broad  terms,  that  if  a  man 
is  insane  he  Is  Irresponsible,  and  should  be 


acquitted  of  crime.  It  to  fiir  the  Jury  to  de- 
termine whether  he  Is  non  compos  mratls,  or 
has  no  control  of  his  mind  or  win,  by  reason 
of  disease,  and  witb  reference  to  tbe  act  cbar^ 
ged.  Roberta  v.  People,  10  Mich.  401;  Peo- 
ple V.  Flnley,  38  MIcb.  482.  We  think  that 
the  defendant  baa  no  cause  tcr  objecting  to 
tbe  diarge  upon  this  auhject. 

Coiusel  allege  enor  upmi  the  refusal  of  tbe 
court  to  permit  blm  to  rtiow  that  the  deceas- 
ed  vras  reputed  to  be  a  woman  of  loose  char- 
acter. The  excuse  for  tbls  attempt  was  that 
he  bad  offered  some  testimony  that  syphilis 
sometimes  Induced  Insanity,  and  that  there 
was  evidence  that  the  defendant  had  that  dis- 
ease. Just  how  It  would  be  more  likely  to 
render  the  defendant  insane  If  communicated 
from  his  wife  Is  not  apparent,  but,  at  all 
events,  the  testimony  was  hearsay,  and  was 
properly  excluded.  It  Is  unfortunate  that, 
after  a  defendant  has  taken  the  life  of  his 
wife,  It  should  be  thought  necessary  to  blast 
her  reputation,  and  hurt  the  fedlngs  of  ber 
frittidb,  and  childrai,  if  she  iiad  any,  when  no 
possible  legitimate  l>aieflt  was  to  be  gained 
thereby.  The  def«ise  of  Insanity  wan  vwy 
weak,  and  it  Is  (redltable  to  tbe  Jury  that  they 
dlsr^arded  It 

During  the  trial  tbe  Jury  was  In  charge  of  a 
sworn  f^er,  as  required  by  Act  Ko.  176, 
lAws  1896.  It  m  Shown  that  when  the  Jurors 
were  upon  tbe  streets  such  officer  attendecl 
tbem,  and  was  assisted  by  another  officer,  not 
sworn;  and  it  appears  that  such  ofilcer  com- 
municated with  Jurors  to  the  extent  of  saying, 
'"Qood  morning,"  and  to  supply  their  wants. 
The  better  practice  would  have  been  to  ad- 
minister the  oath  to  both  offlcera,  but  It  does 
not  appear  that  the  def«idant  waa  prejudiced, 
and  we  think  any  presumption  of  injury  is 
overcome  by  the  affidavtte  filed  1^  tbe  proae- 
cntlim.  Tbe  fact  thet  one  of  tbe  officers  was 
a  witness  fai  the  case  does  not  necessarily  af- 
fect fbe  case  (Ptople  v.  Oouirblln,  6Q  Mich. 
704,  32  N.  W.  905);  nor  does  tbe  fact  that  tbe 
Juiy  saw  Mie  of  defendant's  witnesses  In  the 
Jail.  * 

llila  record  discloses  a  most  atrocious  mur- 
der, and  we  only  wonder  that  the  Jury  con- 
sented to  reduce  the  ofllense  to  second  degree, 
as  tbe  proof  of  premeditation  was  amide. 
The  Judgment  will  be  affirmed.  Tbe  other 
Justices  concurred. 


LEE  T.  KELLOGG. 
(Supreme  Court  of  Michigan.    Mardi  3,  1890.> 

HOBTOAQES — FOBOEKIBS — BoNl.  FiDB  PnBCHABBa 
— RSCORDIXQ. 

Where  a  mortgagee,  after  RB&ienlQg  his 
mortgage  aod  secured  notes,  forges  a  like  mort- 
gage and  notea,  and  auigoa  tbom,  one  takiug 
them  in  good  faith  acquires  so  rights  as  against 
tbe  sssigDee  of  the  genuine  instruments,  thoufch 
the  Rssignmont  of  tbe  geouioe  mortgage  was  not 
recorded  tlU  after  tbe  assigDinent  of  the  forged 
instnunents. 

Appeal  from  circuit  court,  Van  Buren  coun- 
ty, in  cbancoy;  George  M.  Buck*  Judges 
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Suit  1^  Wilson  Lee  asdnst  Barriet  *r.  Kel- 
iogg.  Bin  dismissed,  and  complainant  ap- 
peals. Afitmied. 

Maty  Baker,  being  the  owner  of  40  acres  of 
laud,  on  Mardi  dOt  1898,  executed  to  one 
George  B.  Bedk  a  mortgage  tbereon  for 
f 1,000.  collateral  to  six  notesr-one  for  tlie 
principal  amount,  and  fire  Interest  coupon 
notes.  The  mortg^e  was  recorded  on  the 
day  following  Its  execution.  June  26,  18^ 
Beck  sold  and  deUvered  the  notes  and  mort- 
gage to  one  Hubbard,  accompai^ng  the 
same  with  the  usual  form  of  assignmoit. 
Uarch  17, 1804,  Hubbard  sold,  assigned,  and 
delivered  them  to  defendant  EeUos^.  These 
assignments  were  recorded  September  2S, 
1804.  Augnst  17, 1803,  Beck  forged  a  mort- 
gage and  six  notes,  for  the  same  amount  as 
the  others,  upon  the  same  land,  with  defend- 
ant Baker  as  the  maker,  and  offered  to  sell 
and  aei^gn  them  to  complainant,  Lee.  Ijee 
went  to  an  abstract  office,  and  Inquired  if 
Beck  was  the  owner,  upon  the  record,  of 
anch  a  mortgage.  The  abstracbv  informed 
him  that  he  wan.  He  then  purchased,  Beck 
delivering  to  him  the  forged  mortgi^  and 
notes  AS  and  for  genuine  ones.  Subsequent- 
ly complainant  ascertained  the  true  situa- 
tion, via.  that  defendant  Kellonr  was  the 
bona  flde  purchaser  and  owner  of  tbe  mort- 
gage and  notes,  and  that  those  held  1^  blm 
were  forgerlra.  He  thereupon  commenced 
foreeloanre  proceedings  In  chancery  1^  the 
ordlnaiy  salt,  making  defendant  KeUogg  a 
party  thereto^  "as  having,  or  claiming  to 
have,  rights  and  Intermts  In  the  premises  as 
anltflpquent  Incumbrances  or  otherwise." 
Defendant  Kdlogg  answered,  setting  up  the 
true  state  of  ^alrs,  and  praying  affirma- 
tive relief  by  way  of  cross  bill.  Complain- 
ant answered  tbe  cross  bill,  denying  that  the 
mortgage  and  notes  held  by  him  were  for- 
geries, and  asserting  their  genuineness.  Up- 
'On  the  hearing  tbe  blU  was  dismissed. 

T.  J.  Cavanaugh,  for  appellant.  A.  M. 
Steams  and  Heckert  &  Chandler,  for  appel- 
lee. 

GRANT,  3.  (after  stating  the  facts).  1. 
Tbe  tteory  of  the  complainant's  bill,  and  of 
his  answer  to  the  cross  bill,  was  that  he 
owned  and  had  in  his  possession  the  original 
and  genuine  mortgage  and  notes.  He  did 
not  prove,  or  attempt  to  prove,  their  execu- 
tion; but,  although  forgeries  they  were  ad- 
mitted in  evidence.  The  cMnplalnant  made 
no  case  entitling  him  to  relief.  Under  his 
bill  it  was  incumbent  upon  him  to  prove  and 
produce  the  orl^nal  mortgage  and  notes. 
His  bill  was  not  framed  upon  the  theory  up- 
on wtalrti  he  now  seeks  to  recover.  Forged 
papers  cannot  be  made  the  basis  of  a  recov- 
ery, either  at  law  or  in  eqnlty,  against  the 
supposed  malur,  or  those  in  good  faith  hold- 
ing and  owning  the  genuine  papers.  Aus- 
tin V.  Dean,  40  Mich.  380;  Camp  v.  Carpen- 
ter. 62  Mich.  375.  18  N.  W.  113;  Crawford  v. 


Hoeft,  08  Mich.  21,  2S  N.  W.  27,  24  N.  W. 
645, 25  N.  W.  667,  and  2B  N.  W.  S70;  Laprad 
V.  Sherwood,  78  Mich;  520, 44  N.  W.  843;  Wit 
llama  r.  Eeyes,  90  Mich.  200,  51  N.  W.  520. 
Had  the  suit  been  against  Mrs.  Baker  alone, 
either  at  law,  upon  the  notes,  or  In  eqnlty, 
to  foreclose  the  mortgage,  bis  suit  would 
have  failed,  upon  proof  that  the  papers  were 
forged.  Where  an  asslgnoT  does  not  have 
the  papers  to  be  assigned,  to  d^rer,  this  Is 
snffldent  to  put  the  purdiaser  up<Hi  bis 
guard,  to  put  his  good  faith  in  doubt,  and 
charge  him  with  any  defect  in  his  assignor's 
title.  Jones,  Mortg.  |  478.  Forged  papers 
cannot  give  to  an  assignee  any  greater  or 
better  right  Han  he  would  have  vrtthout 
any.  Nor  can  they  be  nuide  the  basla  of  a 
valid  assignment,  ot  held  to  convey  to  such 
pretended  assignee  the  original  papers  which 
have  been,  in  good  faith,  purchased  by  an- 
other. The  recording  laws  do  not  apply  to 
such  a  casA  Complainant  might  as  w^ 
claim  that  If  Mrs.  Baker  had  aoM  and  con- 
veyed the  land,  by  warranty  deed  to  Kel- 
logg, and,  before  ahe  had  recorded  It.  Beck 
had  ftnged  a  deed  from  Mrs.  Baker  to  hlm- 
•df,  and  then  ccmveyed  to  complainant,  he 
would  have  been  a  bona  flde  purchaser,  mtl- 
tled  to  the  protection  of  the  recording  law. 
Eemohan  v.  Manss  (Ohio  Sup.)  41  N.  E.  258. 
The  decree  Is  affirmed,  with  costs.  The  oth- 
er Justices  concurred. 


REED  T.  REED. 
(Supreme  (>ourt  of  Micblsan.    March  3,  1806.) 
Vbhdor  and  Fcrcbamr— Faildre  or  Cohsidsr- 
ATioN — Damaobs. 

Where  a  grantor  conTeyB  land  In  consid- 
eration of  a  certain  sum  In  casli  and  all  of  the 
notes  which  he  has  made  to  the  grantee,  and  tbe 
fpraotee,  withont  the  knowled^  of  the  -nintor, 
omits  from  the  liBt  of  notes  one  which  he  had 
transferred  to  a  stran^r,  the  grantor  nay  sue 
to  recover  tbe  value  of  the  outstanding  nuTe. 

Error  to  circuit  court,  Wayne  county;  Rob- 
ert E.  Frazer,  Judge. 

Action  by  Warren  P.  Reed  against  Alfrpd 
Reed  to  recover  damages  for  a  breach  of  con- 
tract From  a  judgment  In  favor  of  plain- 
tiff, defendant  brings  error.  Affirmed. 

Edwin  Henderson,  for  appellant.  James 
H.  Pound,  for  appellee. 

MONTGOMERY,  J.  PUUntlff  became  in- 
debted to  the  defendant  in  the  amount  of 
about  |5^K)0t  represented  by  notes  which 
bad  been  given  by  plaintiff  to  defendant. 
Plaintiff  had  no  memorandum  of  these  notes, 
and.  as  the  Jury  found,  did  not  know  the  ex- 
act amount.  Plaintiff  owned  two  store  build- 
ings In  the  <dty  of  Detroit,  and  he  made  an 
agreement  with  defendant  to  sell  and  convey 
to  him  these  store  buildings  in  consideration 
of  $3,600  cash  and  all  the  notes  which  he. 
plaintiff,  had  given  to  defendant.  All  the 
notes  were  delivered  by  defendant  except 
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one,  which  had  pterknuly  been  traxuferred 
to  a  stranger,  plaintiff  not  being  aware  of 
this,  and  defendant  repreaentlng,  and  plain- 
tiff belleTlng.  tbat  the  notes  wblcta  were 
d^vered  were  all  the  notes  wbicb  he  had 
ocecnted  to  defendant  Plaintifl,  haring  sab- 
■eqnently  been  charged  upon  this  outstand- 
ing note,  brot^bt  tUa  action,  and  reoovned 
damages  for  a  breach  of  the  contract.  De- 
ftedant  brings  «ror,  and  his  contentions 
can  be  reduced  to  the  single  proposition  that 
plaintifl  cannot  affirm  the  settlement  and 
yet  recover  for  the  fraud  of  defendant  In  fall* 
Ing  to  dellTcr  the  note  In  question.  We 
think  the  defen&mt  mlsnnderstanda,  or  at 
best  falls  to  answer,  the  theory  of  plaintiff. 
This  Is  not  an  attempt  to  repudiate  a  settle- 
ment I^Intlfl  sold  certain  property  to  de- 
fendant for  which  he  agreed  to  pay  a  cer- 
tain sum  in  cash  and  certain  notes,  which 
the  jury  found  Included  the  note  in  question. 
Sfi  paid  the  cash  and  part  of  tbe  notes,  bat 
failed  to  deliver  one  of  them,  and  plaintifl, 
BO  far  from  repudiating  tbe  agreement,  rellea 
upon  It  and  bases  hla  action  upon  it  Tbe 
case  la  like  Lampeon  v.  Cummlngs,  S2  Mich. 
491,  18  N.  W.  282.  Judgment  affirmed.  The 
other  justices  concurred. 


PEOPLE  T.  SMITH. 
(Supreme  Court  of  Michigan.    Mardi  3,  180G.) 

COXBTITOTIOXAL  lAw— EXIRCIBB  OV  FOLICB  POWBB 

— ComTRooTioH  or  Lboiblitivb  AOT. 

1.  3  How.  Ann.  St  S  1690x1,  reqnirinR  em- 
ery wheels  to  be  proTlded  with  blowers  to  carry 
away  the  dast  aiialnn  from  their  operation,  is  not 
onconBtitntional,  as  class  legislation,  since,  within 
tbe  limitB  fixed  by  it,  the  requirements  apply  to 
all  operating  sacb  wheels. 

2.  la  the  exercise  of  police  power,  the  state 
may  prescribe  regulations  for  the  protection  of 
those  who  by  their  contract  of  employment  wiU- 
ingly  perform  dangerous  serrlce,  and  have  no 
legal  remedy  if  injured. 

3.  In  detennining  tJie  necessity  of  a  legia- 
lative  act  for  tbe  pnbllc  welfare,  presomptions 
are  la  its  faror,  and  validity  will  be  given  to  the 
act,  onless  the  courts  find  that  the  plain  provi- 
sions of  the  cooetitutfon  are  thereby  violated,  or 
tbe  act  is  not  within  the  rule  of  necessity,  in  view 
of  facta  of  which  Jadidal  notice  may  be  takm. 

Error  to  circuit  court,  Wayne  county; 
George  S.  Hoamer,  Judge. 

Joseph  X.  Smith  waa  convicted  of  a  viola- 
tion of  statutory  provlBlons  r^ulatlng  the 
use  of  emery  wheels.  From  a  judgment  on 
a  writ  of  certiorari  from  the  justice's  court 
of  Detroit  defendant  appeals.  Affirmed. 

Corliss,  AndruB  &  Leete  (Arthur  Webster, 
of  counsel),  for  appellant  Allan  H.  Frazer, 
Pros.  Atty.,  and  Ormond  F.  Hunt,  Asst. 
Pros.  Atty.,  for  the  People. 

HOOKEB,  J<  The  defentent  was  omvict- 
ed  of  a  violation  of  the  statute  requiring 
emery  wheels  to  be  provided  with  blowers 
to  carry  away  the  dust  arising  from  tb^r  oj^ 


eratlML  Pub.  Acts  1888,^  pw  151,  and 
Bow.  Ann.  St  1 1690il.  Oouns^  for  the  < 
fendant  assert  that  they  care  to  raise  I 
one  question,  Tim.  the  onurtltntioiiality 
thlB  law.  It  is  not  disputed  tliat  the  sti 
may  regulate  the  use  of  private  propei 
when  the  liealth,  ukhsIb,  or  welfftre  of  1 
public  demands  It  Such  laws  have  th 
origin  In  necessity.  Prent  Police  Powc 
4-8,  62,  64,  161.  433.  Counsel  say  that  f 
lav  la  InvaUd  because  it  does  not  apply 
all,  not  even  to  all  who  use  emery  wta« 
becauBe  some  may  use  with  water,  and  o 
era  may  not  vrotk  continuously.  Again.  II 
contended  Uiat  it  is  Invalid  because  It  p 
hlblts  a  man  from  running  his  own  machi 
continuously  without  protection.  We  m 
not  concern  ourselves  with  tbe  last  obj 
tion,  because  we  bave  not  tbe  case  before 
and  tm  tbe  reason  that  the  law  may  be  va 
to  the  extent  that  others  are  protected,  a 
Invalid  In  the  particular  mentioned.  If  at 
a  conBtruction  Is  unavoidable.  For  the  p 
poses  of  this  case,  it  may  be  said  tbat 
peraons  who  are  glvm  continuous  empli 
ment  over  dry  emery  wheels  are  within  1 
provisions  of  this  act  This  singles  out 
dasB,  as  It  applies  to  all  persons  who  i 
emery  wheels  In  that  manner.  Necessarl 
the  practical  application  is  limited  to  tlu 
who  engage  In  auch  business,  but  such  Is  i 
case  with  many  lawa.  All  criminal  laws  i 
ply  only  to  those  who  choose  to  break  the 
This  law  ai^Ues  to  all  who  choose  to  use  i 
emery  wheeL  Tbe  legislature  has  seen 
to  permit  certain  uses  of  the  dry  whed  wi 
out  a  blower,  while  In  other  cases  It  is 
quired.  This  is  competent  and  is  not  idi 
legislation,  as  between  operatives.  It  fl: 
the  limits  of  use  without  a  blower,  and 
quires  It  after  such  limits  are  paned;  I 
the  rules  apply  to  alLy  The  vital  question 
this  case  to  the  rigbt^ of  the  state  to  requ 
the  emplc^er  to  provide,  and  the  employe 
use,  appliances  Intended  for  the  protect! 
of  tbe  latter.  Laws  of  thto  class  nnbn 
provtolons  for  the  safety  and  welftre 
thoso  whom  necessity  may  compel  to  subi 
to  existing  conditions  involving  hazai 
which  they  would  otherwise  be  nDwiUIng 
assume.  Amon^  them  are  i»vvlsiODs 
Are  escapes,  the  covering  or  oUierwIse  v 
dering  machinery  safe,  the  condition 
bulldlnga,  ventilation,  etc.  In  the  ma 
where  tbe  necessity  Is  obvious,  they  ce 
mend  themselves  to  those  who  have  at  bei 
tbe  welfare  of  their  fellows,  and  sbonid 
upheld  If  they  do  not  contravene  prlvj 
rights.  /  The  constitution  secures  to  the  c 
sen  the  rights  of  life,  liberty,  and  privi 
property,  and,  as  tbe  only  value  In  the  l 
ter  consists  la  its  use.  It  follows  that  i 
ri^t  to  use  private  property  la  within  i 
provision.   There  can.  however,  be  no  doi 


1  Pub.  Acts  1893  provide  that  "grinding  i 
diines  upon  which  water  ia  used  at  the  point 
contact  ^tall  be  exempt  ^om  the  proviiaoiaa 
this  act."    Section  WdOA. 
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that  the  use  of  private  propertr  may  be  r^- 
nlated  by  law.  No  one  wonld  think  of  ques- 
tioning the  validity  of  hiws  Kgnlatlng  the 
mannfacture,  use,  and  sale  of  dangeroos 
HiugB  or  explosives,  or  laws  deslffiied  to  In- 
snre  safety  In  railway  travel.  The  Inspec- 
tion of  boUeiB,  fire  escapea  upon  hotels, 
means  of  exits  from  ehurehes  and  other 
btiildlncs  which  the  pnUic  are  wont  to  fre- 
quent, are  familiar  Instances  of  the  exercise 
of  the  police  power.  These  rules  are  de- 
fended upon  the  ground  that  they  are  neces- 
sary to  the  safety  of  the  puUlc;  not  the  en- 
tire populace,  but  such  persons  as  shall  hiw- 
fully  place  themsrives  in  a  position  require 
Ing  such  protection.  Where  the  law  is  aim- 
ed at  acts  or  condlttona  vrhlch  threaten  con- 
tagion.—as  where  sewers,  disinfection,  or 
quarantine  Is  reqnired,-^tlie  neoesrtty  of  and 
the  powerto  make  such  laws  are  obvious.  But 
at  first  Uush  th^  may  not  be  so  apparent 
where  there  is  no  direct  dan^  to  others 
than  the  party  whose  business  Is  sought  to 
be  regulated,  and  those  with  whom  he  eon- 
tracts.  It  Is  contended  in  this  case  that 
neither  the  public  welfare  nor  health  is  in- 
Ttdved,  inasmuch  as  the  protection  sought  to 
be  afforded  Is  limited  to  the  individual  em- 
ployfi,  who,  by  his  contract  of  employment, 
signifies  a  vrllllngness  to  use  the  machine  in 
ItM  dangerous  condition,  and  therefore  can- 
not be  beard  to  complain.  It  Is  the  law  that 
a  manufacturer  may  provide  Inferior  and 
even  dangerous,  machinery,  tools,  and  uten- 
sUs;  and  enterprises  more  or  less  hasardous 
are  conmion  and  lawfoL  lien  may  contract 
to  use  such  machinery,  or  to  perform  dan- 
gerous service,  and  have  no  remedy  If  In- 
jured. But  we  are  not  aware  that  the  po- 
lice power  Is  limited  by  such  contracts.  As 
between  the  parties  themselves,  the  f»atract 
may  cut  off  legal  redress  for  injuries  sus- 
tained; but  we  are  not  satisfied  that  the  au- 
thority of  the  state  is  limited  to  the  protec- 
tion of  those  who  do  not  sustain  contract  re- 
lations with  each  other.  In  the  absence  of 
a  law  requiring  fire  escapes,  one  who  woika 
in  a  blgb  building  and  is  Injured  may  be  held 
to  have  assumed  the  risk  incident  to  his  em- 
ployment, hot  we  know  of  no  rule  tliat  pre- 
cludes the  state  from  making  a  regulation 
requiring  flte  escapes  to  be  placed  upon  high 
buildings,  though  the  only  object  be  to  facili- 
tate the  escape  of  employes  who  are  under 
contract  to  wotk  there  without  such  apirtl- 
ances  for  escape.  Fire  escapes  in  hotels, 
and  means  of  exit  In  theaters  and  public 
halls  are  required  by  law  for  the  benefit  of 
patrons,  who  are  there  by  virtue  of  contract 
relatloiis  with  the  pn^rietor.  So  long  as 
the  rule  is  general,  and  tlie  danger  to  the 
public— L  e.  that  portion  of  Uie  public  who 
are  subjected  to  the  iMnger—iB  clear,  it  is  a 
proper  subject  for  IcgislatlTe  intervention. 
In  re  Jacobs,  96  N.  Y.  S6.  Is  cited  to  sustain 
the  proposition  contended  for.  but  it  cannot 
be  said  to  have  decided  the  question,  al- 
thougb  aOosloD  is  made  to  volontazy  submis-  | 


sion  to  alleged  dangerous  conditions.  The 
case  does  not  dispute  the  power  to  regulate 
the  business  of  private  persona  where  the 
public  welfare  requires,  but  does  deny  the 
power  of  regulation  In  the  absence  of  such 
necessity,  where  tbe  law  has  no  relation  to 
the  public  welfare  or  health.  See,  also. 
Tied.  lilm.  1  122c,  pp.  43d-43a  The  case  of 
People  V.  Warden  of  Olty  Prison,  144  N.  Y. 
529,  39  N.  B.  686,  Is  an  Interesting  one  upon 
this  question,  and  although  tbe  decision 
there  laid  down  Is  criticised  (perhaps  justly) 
by  Mr.  Justice  Perkham  in  a  dissenting 
opinion,  concurred  in  by  two  of  his  associ- 
ates, the  power  to  regulate  private  affairs 
where  the  puUlc  necessity  ^sts  Is  asserted 
in  an  exhaustive  opinion  by  the  same  learn- 
ed judge  In  the  case  of  Health  Department 
of  Mew  York  v.  Rector,  etc.,  of  Trinity 
Ohurch,  146  N.  Y.  82,  89  N.  B.  838,  In  tbe 
course  of  which  the  power  to  regulate  the 
appliances  for  manufacturing  Is  asserted. 
145  N.  Y.  43,  44,  89  N.  B.  838.  The  opinion 
says:  **Hand  rails  to  stairs,  hoisting  shafts 
to  be  Incdosed,  automatic  doors  to  elevators, 
automatic  shifts  for  throwing  off  belts  or 
pull^s,  fire  escapes  on  the  outside  of  certain 
factories,  all  these  were  required  by  the 
legislature  from  such  owner,  and  without 
any  direct  compensation  to  him  tot  such  ex- 
penditure. Has  the  l^lslatore  no  rigbt  to 
mad  laws  such  as  this  statute  regarding 
ftctories,  unless  limited  to  factories  to  be 
thereafter  built?  Because  the  factory  was 
already  bnllt  when  tbe  act  was  passed,  was 
It  beyond  the  legislative  power  to  provide 
snch  saf^nards  to  life  and  health,  as  against 
all  owners  of  such  property,  nnleas  upon  the 
condition  that  these  expenditures  to  be  in- 
curred should  tdtimately  come  out  of  the 
public  purse?  I  think  to  so  hold  would  be 
to  run  counter  to  tbe  general  course  of  deci- 
sions regarding  the  vaUdlty  of  laws  of  this 
character,  and  to  mistake  the  foundation 
upon  which  they  are  placed."  The  trouble 
with  these  cases  arises  over  the  Inability  of 
tbe  courts  to  fix  a  rigid  rule  1^  which  the 
validity  of  such  laws  may  be  tested.  Each 
law  of  tiie  kind  Involves  the  questions:  {l> 
Is  there  a  threatened  danger?  (2)  Does  the 
r^ulation  Invade  a  constitutional  right?  <3) 
Is  the  regulation  reasonable?  In  the  pres- 
ent case  no  controversy  is  raised  over  tbe 
first  of  these.  Hence  we  are  not  calle<l  up- 
on to  discuss  It.  As  is  implied  by  what  lias 
been  said,  the  constitutional  right  to  u!«e 
proiierty  witiumt  regnlstion  Is  plain,  nnt^-^fi 
the  pnMIc  welfare  requires  Its  ret;iil;it!OD. 
If  the  public  welfare  does  require  It,  th*> 
rigtit  mnst  yield  to  the  public  exigency.  An>l 
it  is  upon  this  question  of  Dece8<<ity  that  ih*^ 
tliird  question  depends.  All.  then,  !f^in<t  to 
be  embraced  In  tbe  question  of  Def-attttitf. 
Unless  the  emery  wheel  Is  dans^ronfi  to 
health,  there  is  no  ne<--pM<iry,  and  con«e<]ueut- 
ly  no  power,  to  refnilate  it.  Uol^s  the 
blower  is  s  reasonable  and  proper  Tf^-nln- 
[  ti4.o.  It  is  not  a  necessary  om.  WitQ.»ii^ll 
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decide  the  question,  and  hy  wliat  mlet 
Shall  it  be  tlie  leglslBtaie  or  tbe  courtaT 
And,  U  tbe  latter,  is  it  to  be  determined  hy 
tbe  evidenoe  In  tbe  caw  tiiat  taappens  to  be 
first  brought,  or  some  other  role?  Does 
It  beoHne  a  Question  of  tact  to  be  submitted 
to  tbe  Jury  or  decided  bjr  tbe  court?  Qf  all 
the  devices  known  to  human  tribunals,  the 
Jury  stands  pre-eminent  in  its  ability  to  de- 
termine cases  In  direct  Tiolation  of  and  con- 
traiy  to  law,  without  impairing  the  binding 
force  of  tbe  law  as  a  rule  of  future  action. 
We  have  known  of  instances  where  tbe  ques- 
tion of  tbe  constitutionality  of  acts,  as  ap> 
piled  to  the  particular  case  on  trial,  has  been 
made  to  depend  upon  the  Undlng  of  the  Jury 
upon  the  facts  In  the  case.  But  there  is  a 
manifest  atwnrdity  in  allowing  any  tribunal, 
oither  court  or  Jury,  to  determine  from  tes- 
timony in  tb»  case  tbe  question  of  the  con- 
stitutkmallty  of  tbe  law.  Whether  this  law 
Inrades  the  rights  of  all  the  persons  using 
emery  wheels  In  tbe  state  Is  a  serious  ques- 
tion. If  it  Is  a  necessary  regulation,  the  law 
should  be  sustained  but,  if  an  unjust  law, 
It  should  be  annulled.  Tbe  first  case  pre- 
sented might  show  by  the  opinions  of  many 
witnesses  that  the  use  of  tbe  diy  emery 
wheel  Is  almost  necessarily  fatal  to  the  op- 
erative, whQe  the  next  might  show  exactly 
tbe  opposite  state  of  facts.  Manifestly,, 
then,  the  decision  could  not  settle  tbe  ques- 
tion for  other  parties,  or  tbe  fate  of  the  law 
would  depend  upon  the  character  of  tbe  case 
first  presented  to  the  court  of  last  resort, 
which  would  hare  no  means  of  ascertaining 
whether  it  was  a  oc^nslve  ease  or  not,  or 
whether  the  weight  of  evidence  was  in  ac- 
cord with  tbe  truth.  It  would  sewn,  tiien, 
that  the  questions  of  danger  and  reasonable- 
ness must  be  determined  in  another  way. 
The  legislature.  In  determining  upon  the  pas- 
sage of  the  law,  may  make  InveBtlgatlona 
which  tbe  courts  cumot  As  a  rule,  the 
members  {collectively)  may  be  ecpected  to 
acquire  more  technical  and  expertmental 
knowledge  of  such  matters  than  any  court 
can  be  supposed  to  possess,  both  as  to  the 
dangers  to  be  guarded  against  and  the 
means  of  prevention  of  injury  to  be  aj^ed; 
and  bence,  wblle  under  our  Institutions  the 
validity  of  laws  must  be  finally  passed  upon 
by  the  courts,  all  presumptlcms  should  be  in 
favor  oi  tlie  validity  of  legislative  action. 
If  tbe  courts  find  the  plain  provlslims  of  thu 
constitution  violated,  or  If  it  can  be  said  that 
the  act  Is  not  within  tbe  rule  of  necessity  in 
view  of  facte  of  which  Judkdal  notice  may 
be  teken,  then  the  act  must  fall;  otherwise 
it  should  stand.  Applying  this  test,  we  think 
tbe  law  constitutional,  and  the  Judgment  is 
therefore  affirmed.  Tlie  other  Jiutlces  con- 
curred. 

On  Rehearing. 

PER  CURIAM.  Our  attention  Is  called  to 
the  fact  that  under  the  opinion  heretofore 
filed  the  act  as  originally  passed  mlf^bt  be 
held  unconstitutional,  Inasmuch  as  it  does 


not  discriminate  between  dry  and  wet 
wheels,  which  last  it  Is  said,  cannot  possi- 
bly produce  dust  uid  thraefore  do  sot 
quire  the  blower.  This  question  was  nec««- 
sarlly  passed  npaa  in  the  tfotaee  oiMnlon,  as 
the  amoidment  could  not  be  sustained  if  tlie 
miglnal  act  was  Invalid.  In  addition  to 
what  was  said  In  the  former  opinion,  wa 
may  say  that  two  snffici^t  reasms  may  be 
given  for  not  turidlng  the  first  act  TtOA: 
First  We  are  not  able  to  my  that  a  wheel 
may  not  be  run  witii  or  without  water  at 
pleasure,  in  which  case  it  would  seem  prop- 
er that  the  blower  should  be  required  'as 
an  effldent  means  of  preventing  ite  being 
run  without  water.  Second.  If  this  were 
not  so,  the  act  iplglit  be  construed  as  ap- 
plicable only  to  wbeds  capable  of  iwoduclng 
dust  as  the  lan^iage  of  the  act  eleariy 
shows  that  it  was  Intended  to  rea<A  such, 
and  an  act  should  always  be  so  construed  as 
to  bring  It  within  the  constltnttmi,  if  it  can 
be  reasonably  done.   Colt  ft  Go.  v.  Suttim. 

102  Mich.  824,  60  M.  w.  eea 


MOSHEH  T.  BAY  CIRCUIT  JUDGK. 
(Supreme  Conrt  of  Michigan.    Mardi  3,  1896.) 

COHSTITOTtONAI.  LiW— ObUOATIOH  OP  COKTBACTS 

— Attachmbnt  BitroRE  Dbbt  Dur — Sui- 
rioiBHOT  OF  Affidavit. 

1.  Pnb.  Acts  1886,  No.  149,  authorising  an 
attsdmwnt  aa  a  claim  not  doe,  does  not  contra- 
vena  Const  art.  4,  8  43,  proTidiag  that  the  legis- 
lature shall  pass  no  bill  of  attalndert  ez  post  facto 
law,  or  law  impairing  the  obligation  of  contntcls. 

2.  Pub.  Acts  1889.  No.  149,  anthoriziiig  an 
attachment  on  a  claim  not  due,  does  not  forbid 
the  issue  of  tbe  writ  on  tbe  some  kind  of  affi- 
daTit  aa  was  previously  auffident,  viz.  where  the 
requisite  facts,  except  the  fact  of  indebtedness, 
are  stated  on  information  and  beli^;  hence  an 
affidavit,  which  alleges  pontiyely  the  existence  of 
the  debt  aad  when  It  u  due,  may  be  sutHcient 
thourit  some  of  the  facta  are  stated  on  hearsay. 

3.  An  affidavit  toe  an  attadiment  against 
partners  and  M.  on  partnesship  notes  not  due 
stated  that  defendants  were  indebted;  that  M. 
was  pajce  and  iodorser  of  the  notes;  and  that 
M.  himself  stated  that  the  notes  wwe  made  and 
negotiated  upon  a  Joint  ventaTs;  aad  It  mpeared 
that  M.  Q^otiated  the  notes  fraadulently.  HM, 
that  tbe  affidavit  was  sufficieot  to  aumorlxe  an 
attachment  against  all  the  defendants. 

Original  mandamus  proceeding,  on  the  rela- 
tlon  of  Alfred  Mosher,  Jr.,  to  compel  the  cir- 
cuit judge  of  Bay  county  to  quash  proceed- 
ings In  an  attachment  Issued  on  a  claim  not 
due.   Writ  denied. 

T.  F.  Shepard  (McDoneU  ft  Hall,  of  coonael), 
for  relatw.  John  C.  Weadock  and  O'Brien 
J.  Atkinson,  for  reqw'ndent 

HOOKB!B.  J.  An  attachment  was  issued  up- 
on a  claim  not  due,  under  Act  149,  Pub.  AcU 
1889.  The  circuit  Judge  declined  to  quash 
tbe  proceedings,  and  a  mandamus  Is  asked  to 
compel  such  action.  Tbe  return  shows  that 
the  only  question  presented  In  the  circuit 
court  was  tbe  constitutionality  of  the  law,  and 
therefore  tiiat  Is  the  only  qi^tion  for  us  to 
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consider.  We  find  nothing  la  tbe  act  wblcb 
contrftTenes  nrttcle  4,  fi  48,  ot  the  constitu- 
tion,^  which  Is  the  couitftntloDal  provision  al- 
lied to  be  violated  by  this  law.  Such  laws 
bare  been  held  Talid,  and  are  In  force  Ic 
mauy  ot  tbe  states. 

It  is  further  contended  that  the  affidavits 
for  the  writ  of  attachment  were  tusufficlent 
to  support  such  writ.  If  that  question  can 
be  reviewed  ujmn  this  proceeding,  It  must  be 
because  tbe  writ  of  attachment  Is  void  for 
want  of  a  sufficient  foundation.  The  statute 
(Act  149,  Laws  188»)  does  not  forbid  the  Is- 
sue of  writs  of  attachment  upon  tbe  same 
kinds  of  affidavits  as  were  previously  suttl- 
cient,  viz.  where  the  requisite  facts,  except 
the  fact  of  Indebtedness,  are  shown  upon  In- 
formation and  belief.  It  attempts  to  enlarge 
the  remedy  by  applying  It  to  debts  not  yet 
due,  and  requires  the  affidavit  to  state  addi- 
tional and  other  facts,  sufficient  to  satisfy  the 
circuit  judf{e  of  the  propriety  of  allowing  the 
writ  to  Issue  before  the  debt  is  doe.  The 
statute  Is  silent  as  to  tbe  nature  of  the  rea- 
sons upon  which  he  may  act,  but  we  are  of 
the  opinion  that  evidence  of  circumstances 
that  should  Indicate  that  the  defendant's 
property  was  being  disposed  of  or  seized  by 
others,  and  that  there  was  danger  that  plain- 
tiff might  lose  his  elabn,  would  be  quite  suffi- 
cient. In  this  case  the  affidavit  alleges  pos-  , 
ittvely  the  exlateuce  of  tbe  debt,  and  wben 
due.  It  states  upon  InformatioD  and  belief 
that  tbe  dcl>t  was  fraadnleutly  contracted, 
and  It  alleges  drcumstaQces— sonte  positively, 
ai>d  some  npon  InformBtlon  and  belief— whkrh 
might  well  oonvlnoe  tbe  judge  that  a  writ 
should  issue  at  once.  W«  think  there  was 
sufficient  to  warraat  tbe  court  io  taUng  that 
view  of  the  case,  although  some  things  are 
stated  npon  liearsay. 

Several  grounds  set  up  In  the  motion  are  too 
broad  to  Indicate  of  what  the  defects  consist. 
Those  which  are  not  may  be  dlivioaed  of  as 
foUows:  Tbe  affidavit  of  Hargrave  may  be 
dispensed  with,  and  still  leave  the  statutory 
cause  shown  for  tbe  issue  of  the  writ.  Tbe 
affidavit  of  the  plaintiff's  cashier  states  that 
the  two  Moshers  (being  partners)  and  Mattby 
were  Indebted  upon  certain  claims,  and,  al- 
though It  is  shown  that  tbe  latter  was  payee 
and  Indorser  of  paper  made  by  the  Mosh«rt, 
all  might  be  sued  together,  under  the  statute, 
after  maturity;  and  the  affidavit  states  posi- 
tively that  Maltby  himself  stated  that  tbe 
notes  were  made  and  negotiated  upon  a  joint 
venture,  and  It  also  appears  that  Maltby  him- 
self negotiated  them  fraudulently.  We  think, 
therefore,  there  Is  no  difficulty  Id  holding  that 
this  was  a  proper  case  for  the  Issue  of  an  at- 
tachmrat  against  all,  although  presentation 
and  notice  of  nonpayment  should  be  held  nec- 
essary to  ht^d  the  indorser  before  judgment 
taken,— a  question  we  do  aot  Intend  to  be  un- 

>  Const,  art,  4,  jl  43,  provides  ss  follows: 
"The  letriidature  shall  pass  no  bill  of  attshider, 
ex  post  facto  law,  or  utw  impairing  the  ol^ga- 
tion  of  contncts.'' 
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derstood  as  determining  at  this  time.  The 
circuit  judge  returns  that  tbrae  questions 
were  not  pressed  upon  the  argument  of  the 
motion,  and  there  is  force  In  the  contentlMi 
that  they  were  waived.  We  have  thought 
best  to  pass  upon  tbem,  however.  The  writ 
Is  denied.   The  other  justices  coDcnEied. 


PEOPLE  V.  McQLAUGHLIN. 
(Supreme  Oart  of  Midiigan.    Mardi  3,  1S96.) 

CONSTITCTIONAL  LaW— TlTLE  OF  ACT— HaBRIAOB 

—Civil  Licsaai— Chimin al  Law. 

1.  8  How.  Ann.  St  H  6222a-6222k,  Inclu- 
sive, entitled  "An  act  tor  the  requiring  a  civil 
license  in  order  to  marry,  and  the  due  registration 
of  tbe  same,  and  to  provide  a  penalty  for  tbe 
violation  of  the  same,"  is  not  in  violation  of 
Const  art  4,  {  20,  proridiDc  that  "no  law  shall 
anbrace  more  than  one  object,  which  shall  be 
eipressed  In  its  title.'* 

2.  Section  (i222f  of  such  act,  providing  that 
"any  clergyman  or  ntagistrate  wbo  shall  join  to- 
gether in  marriage  parties  who  have  not  delivered 
to  bim  a  properly  issued  license  •  •  •  shall 
be  adjudged  gull^  of  a  misdemeaoor,"  Is  within 
the  entitling  clause. 

3.  In  a  prosecution  for  a  violation  of  section 
6222f,  it  is  no  defense  that  one  of  the  putles 
married  was  under  a  legal  disability  to  enter  Into 
the  marriage  relation. 

Exceptions  from  circuit  court,  BerrlMt  coun- 
ty; OrvUle  W.  CooUdge,  Judge. 

Daniel  3.  McGlaoghUn,  a  clergyman,  was 
complained  against  for  a  Tl<^tloii  of  tbe 
statutory  provisions  In  having  performed  a 
marriage  ceremony  without  having  received 
the  civil  Ucmse  required  by  law,  was  tried, 
and  found  goll^.  To  a  Judgment  on  the  ver- 
dict, defendant  excepts.  Affirmed. 

Richard  Price,  for  aM>ellant  Fred  A.  May- 
nard,  Atty.  Gen.,  and  N.  A.  Hamilton,  Pros. 
Atty.,  for  tbe  Peoiri& 

MOORE,  J.  The  defendant  Is  a  clergy- 
man who,  on  the  2ttth  day  of  February,  189S. 
performed  a  manias  ceremony  between 
James  F.  McNanmr  and  Emma  Nagle.  At 
the  time  of  such  oereniouy,  James  McNamar 
bad  a  former  wife  llrlng  and  was  afterwards 
convicted  of  Ugamy  in  the  circuit  ooort  of 
Berrien  cotmty,  and  sentenced  to  tbe  state's 
prison.  At  the  time  of  such  cereuMuy,  Mc- 
Namar represented  to  the  re^oudent  that 
he  had  applied  for  and  pi'ocnred  a  license 
to  marry  from  the  county,  and  that  tbe 
same  was  on  Its  ^vay  In  the  mall.  As  a 
matter  of  fact,  he  bad  made  no  such  ap- 
plication, and  no  license  was  Issued  to  blm 
by  the  county  clerk.  Neither  of  the  par- 
ties to  said  marriage  procured  tbe  license 
provided  for  by  section  6222ar-6222k,  Inclu- 
sive,! of  3  How.  Ann.  St.  Tbe  mpoud- 
ent  was  complained  against  for  a  violation  of 
the  provisions  of  Act  No.  128,  Pub.  Acts  1887, 

1  Section  6222f  provides,  inter  alia,  that  "any 
clergyman  or  magistrate  who  shall  join  together 
In  marriage  parties  who  have  not  delivered  to 
bim  a  properly  issued  license  «  •  «  Aall  be 
adjudged  guilty  of  a  misdemeaiw."  > 
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as  amftnded.  In  performlns  tbia  ceremony  un- 
der the  drcnmatancea  stated,  was  tried,  and 
found  irullty.  He  brings  tbe  case  bere  on  a 
bill  of  exceptions. 

Tbe  first  assignment  of  error  reads:  '^he 
complaint  and  warrant  filed  against  said  re- 
spondent are  defectlTe,  and  do  not  charge 
him  with  an  offense  under  the  laws  of  this 
state;  the  act  upon  which  they  are  based  be- 
ing nnconstltntlonal  and  void— First,  because 
it  does  not  comply  with  section  20  of  article 
4  of  the  constHutloD  of  Michigan,  In  that  It 
embraces  more  than  one  object,  and  the  same 
are  not  expressed  In  Its  title;  second,  because 
said  act  embraces  more  than  one  object; 
third,  because  the  title  of  said  act  does  not 
express  Its  object;  fourth,  because  that  por- 
tion of  said  act  with  the  Tiolatlon  of  which 
defendant  la  charged  la  not  expressed  In  the 
title  of  said  act."  Section  20,  art  4,  of  the 
constitution  provides:  "No  law  shall  em- 
brace more  than  one  object,  which  shall  be 
expressed  In  its  title"  The  title  of  the  act 
In  question  reads,  "An  act  for  the  requiring 
of  a  civil  llcHise  In  order  to  marry,  and  tbe 
due  registration  of  the  same,  and  to  provide 
a  penalty  for  the  violation  of  the  provisions 
of  the  same."  We  think  this  title  Is  broad 
enough  to  cor&  all  the  provisians  of  the  act. 
and  that  Its  provisions  are  all  germane  to  the 
object  expressed  in  Its  title.  People  v.  Ma- 
haney,  13  Mich.  494;  Kurtz  v.  People.  33 
Mich.  280;  Hall  v.  Judge,  88  Mich.  438,  50  N. 
W.  280;  Gravel-Road  Co.  v.  Paas.  95  Mich. 
378.  54  N.  W.  907;  Van  Husan  v.  Heamea.  90 
Mich.  507,  58  N.  W.  22;  Blseell  v.  Heath,  98 
Mich.  476,  57  N.  W.  585;  People  v.  Kelly,  99 
Mich.  83,  57  N  W.  1090;  City  of  Grand  Rap- 
Ids  V.  Burlingame,  102  Mich.  321,  60  N.  W. 
098. 

It  la  urged  that  what  was  done  by  respond- 
ent is  not  an  offense  In  tbe  law;  that,  as  It 
waa  charged,  in  tbe  complaint  and  warrant, 
"that  he  did  Join  together  in  marriage  James 
F.  McNamar  and  Emma  Nagle,  they  nor 
either  of  them  having  delivered  to  him  a 
properly  Issued  license,  etc.,"  and  as  the  mar- 
riage ceremony  performed  by  the  respondent 
did  not  result  In  a  legal  marriaj^e,  because  of 
tbe  disability  ot  McNamar  to  enter  into  the 
marriage  relation,  what  was  done  was  simply 
an  Idle  ceremony,  of  which  the  law  will  take 
no  notice.  This  is.  In  effect,  saying  that,  If 
be  had  Joined  In  marriage,  without  a  Ik'ense, 
two  persons  who  were  legally  qualified  to 
marry,  he  would  be  guilty,  but  that,  If  he 
Joined  Id  marriage,  without  a  license,  two 
persons  who  could  not  legally  marry,  because 
of  the  disability  of  one  of  them,  be  would  not 
be  guilty.  One  of  the  objects  of  tbe  law  was 
to  prevent  the  perpetration  of  fraud  upon  In- 
nocent persons,  by  others  of  evil  design,  lead- 
ing them  into  the  marriage  relation,  suppos- 
ing It  to  be  legal,  when  in  fact  it  waa  void. 
To  give  the  statute  such  a  construction  as 
counsel  urge  would  be  to  defeat  Its  purpose. 
The  same  course  of  reasoning  would  have 
prevented  the  conviction  of  McNamar  of  the 


offense  of  bigamy.  According  to  the  connselr 
the  ceremony  laetween  McNamar  and  Hiss 
Nagle  was  an  Idle  ceremony.  Bb  did  not 
marry  her,  and  fher^ore  cannot  be  convicted. 
It  Is  only  necessary  to  state  these  propost- 
tlons  to  show  how  Illogical  they  are.  Tbe 
Judgment  is  affirmed.  The  otber  Justtoes 
concurred. 


ROEDEL  v.  TILLAGE  OF  WHITE 
CIjOVO. 

(SupreniA  Goort  of  Htehigao.  Mardi  3,  1896.) 
Illkgal  Tax— I:ivoloktabt  Patmbxt. 
Payment  of  an  illegal  tax  under  written 
protest,  after  levy  by  an  officer,  is  involnntar}', 
though  the  taxpayer  himself  pointed  out  to  tlie 
officer  property  on  which  the  levy  could  be  made. 

Error  to  circuit  court,  Newaygo  county; 
John  H.  Palmer,  Judge. 

Action  by  Phil  M.  Roedel  against  the  vil- 
lage of  White  Cloud  to  recover  back  the 
amount  of  an  Illegal  tax  paid  under  protest. 
From  a  Judgment  for  plaintiff,  defendant 
brings  error.  Affirmed. 

M.  Brown,  for  appellant  W.  D.  Fuller, 
for  appellee. 

GRANT,  J.  Plaintiff  paid  his  taxes  for  tbe 
year  1883  under  protest,  specifying  In  talB 
protest  the  reasons  for  the  illegality  of  the 
tax.  The  caae  was  tried  before  tlw  court 
without  a  Jury,  and  Judgment  rendered  for 
tbe  plaintiff.  The  sole  question  raised  up- 
on the  record  la,  was  the  payment  of  the  tax 
Involuntary?  Upon  this  point  tbe  conrt 
found  as  a  fact  that  the  "plaintiff  refused  to 
pay  said  taxes  except  under  protest;  and  aft- 
er tbe  marshal  bad  levied  upon  the  personal 
property  of  the  plaintiff  to  satisfy  said  taxes, 
but  before  he  bad  removed  tbe  same  from 
the  premises  of  the  plaintiff,  the  plaintiff 
paid  the  said  taxes,  and  at  the  said  time  de- 
livered the  said  officer  a  written  protest." 
We  think  the  eoncluBion  of  the  circuit  Judge 
is  Justified  by  the  evidence.  The  marshal 
who  made  the  levy  testified  as  follows:  "I 
went  to  the  bank,  and  demanded  the  tax, 
and  Mr.  Roedel  said  he  would  pay  it  only 
under  protest  'Well,  then,*  says  I,  'I  shall 
have  to  levy  on  something  to  get  my  pay.' 
He  says,  "Very  well;  come  on,'  and  went 
right  out  of  the  back  door  of  the  bank,  and 
went  Into  the  barn,  opened  tbe  door,  and 
says,  'There  are  horses;'  opened  the  other 
part  of  the  bam,  'There  are  harnesses  and 
cows.'  I  levied  on  those  goods.  He  told 
me  I  could  levy  on  them.  I  simply  read  my 
warrant  to  him,  and  told  him  I  took  the 
goods.  I  did  not  take  them  out  of  the  bam. 
We  walked  back  into  the  bank,  and  he  gave 
me  a  cheek  for  the  taxea."  We  think  this 
was  an  involuntary  payment  Tbe  collector 
went  to  plaintiff  with  his  warrant  and  de- 
manded payment,  which  waa  refused,  and 
the  collector  then  threatened  to  levy,  where- 
upon plaintiff  showed  him  property  upon 
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which  he  could  lery.  A  payment  Is  not 
made  voluntary  by  the  fact  that  the  taxpay- 
er, when  a  levy  Is  threatened,  shows  or 
points  out  his  property  npon  which  a  levy 
can  be  made.  This  statement  made  by  the 
officer  was  an  Implication  that  payment 
wonld  be  enforcecl.  No  actual  levy  was  re- 
quired. Babcock  t.  Township  of  Bearer 
Greek,  64  Hich.  601,  31  M.  W.  423.  The 
judgment  Is  affirmed.  The  othev  Justices 
concurred. 


BARNHARD  v.  VILLAGE  OF  -WHITE 
CLOUD. 

(Supreme  Court  of  Micbigan.    March  3,  1896.) 

Plbadino  JlKD  Pboof — Variance. 

Id  an  action  by  A.  B.  against  a  village  to 
recover  personal  taxes  paid  by  jtlaintifl  under 
protest,  it  appeared  that  plaintiff  carried  on  a 
mercaDtile  busiaes'  nnder  the  name  of  "Mrs.  S. 
P.  B.":  that  the  u»8e8smeut  was  in  the  latter 
name,  and  thai  the  orotest  was  signed  "Mrs.  S. 
P.  B."  Bfid,  tbHt  the  variance  In  the  names 
would  not  prevent  recovery  by  plaiutifC  without 
amendment  of  the  declaration,  defendant  not  be- 
ing mided. 

Krror  to  circuit  court,  Newaygo  county; 
John  H.  Palmer,  Judge. 

Action  by  Augusta  Baruhard  against  the 
village  of  White  Cloud  to  recover  taxes  os- 
sessed  on  personal  property,  and  paid  by 
plaintUr  under  protest.  Flalntlflr  had  Judg- 
ment, and  defendant  brings  error.  Affirmed. 

M.  Brown,  for  appellant  W.  D.  Fuller, 
for  appellee. 

GRAXT,  J.  The  proceedings  in  this  case 
are  in  all  material  points  the  same  as  In 
Hoedel  v.  Village  of  White  Cloud.  68  N.  W. 
386.  The  court  below  found  the  same  facts 
and  conchiBlons  of  law.  One  question  is 
present  which  was  not  in  that  case.  Plain- 
tiff carried  on  a  mercantile  business  under 
the  name  of  Mrs.  S.  P.  Barnhard.  Her  real 
name  was  Augusta  Bamliard,  under  which 
namesbe brought tblssult.  The a88esBment.lt 
seems,  was  in  the  name  of  Mrs.  S.  P.  Bam- 
liard, and  the  protest  was  so  signed.  De- 
fendant Insists  that  no  recovery  can  be  bad 
without  an  amendment  to  the  declaration. 
Defendant  admits  that  It  was  not  misled. 
The  question  is  too  technical  to  require  com- 
ment. Judgment  affirmed.  The  other  Jus- 
tices concurred. 


BURT  et  aL  V.  BOARD  OF  SUP'RS  IRON 
COUNTY. 

(Rnpreme  Oonrt  of  Mitdiigan.    March  3,  1896.) 

CODHTT  OrnOlBS— SuPSRmXENDBMT   OF  POOR — 

Removal  bt  Codntt  Hdpbrvisohs— 
Notice  op  Charges. 
1.  In  a  proceeding  before  the  board  of  coun- 
ty snpervisors  for  the  removal  of  the  snperintend- 
entii  of  the  poor,  for  improperly  allowing  to  them- 
Helves  daims,  a  bill  of  particnlarH,  setting  out 
the  amount  of  the  items  improperly  allowed, 
with  date  of  allowance,  snfBciently  notifies  the 
offices  of  the  charge  ag^nst  them. 


2.  In  proceedings,  before  the  county  super- 
vifiors,  for  removal  of  an  officer  on  the  ground  of 
incompetency,  the  notice  to  the  officer  need  not 
set  out  the  specific  charges  of  incompetency. 

Certiorari  by  John  Burt  and  another  against 
the  board  of  supervisors  of  Iron  county  to  re- 
view the  action  of  the  board  In  removing 
them  from  the  office  of  superintendents  ot 
the  poor.    Writ  quashed. 

Handy  &  Abbott,  for  plalntiffa.  U.  H. 
Morlarty,  tax  defendant. 

MONTOOMERT,  J.  This  Is  certiorari  to 
review  the  action  of  the  board  In  removhig 
tlie  plaintiffs  In  certiorari  from  office  as  su- 
perintendents of  the  poor.  In  the  brief  ffied 
on  behalf  of  the  plaintiffs  In  certiorari  It  Is 
conceded  that  the  meeting  of  the  board  at 
which  the  action  was  taken  was  regular,  that 
notice  of  the  hearing  was  properly  given,  and 
a  copy  of  the  charges  duly  served.  The  er- 
rors relied  on  are— First,  the  insufficiency  of 
the  charges;  and,  second,  the  Insufficiency  of 
the  evidence. 

As  to  the  latter  objection.  It  will  suffice  to 
say  that  the  evidence  Is  not  returned,  and 
that  the  return  of  the  proceedings  by  the 
clerk  of  the  board  shows  that,  by  mutual  coa- 
sent,  the  making  of  a  record  of  the  testimony 
In  the  case  was  dispensed  with.  Under  these 
circumstances,  the  respondents  are  not  In  po- 
sition to  complain  that  the  evidence  Is  not  re- 
turned, DOT  can  we  assume  that  It  Is  Insuffi- 
cient. McGregor  v.  Supervisors,  ST  Ulch.  390. 
The  petition  for  removal  was  In  general 
terms,  and  charged:  "(1)  That  the  superin- 
tendents of  the  poor  have  audited  and  al- 
lowed their  own  bills  for  individual  services 
performed  by  them  in  and  about  the  manage- 
ment of  the  poor  of  said  county.  (2)  That 
they  have  issued  warrants  drawn  on  the 
county  treasurer  in  favor  of  themselves.  In 
excess  of  the  compensation  allowed  them  by 
the  board  of  supervisors  of  said  county,  and 
in  excess  of  the  amount  Justly  due  them,  as 
fixed  by  said  board  or  the  statutes  of  the 
state  of  Micbigan.  (3)  That  they  had  been 
directly  Interested  In  contracts  made  with 
the  county  of  Iron  In  and  about  the  manage- 
ment of  the  poor,  for  the  sale  of  wood  and 
other  materials  purchased  by  the  county,  and 
in  the  rental  of  buildings  hired  by  them  for 
the  use  of  said  county,  and  have  audited  and 
allowed  bills,  and  drawn  their  warrants  on 
the  treasurer  of  said  county  to  their  own  or- 
der In  paym«it  of  tbe  same.  (4)  That  they 
had  drawn  warrants  upon  the  county  treasur- 
er of  said  county  In  excess  of  the  amount 
appropriated  by  the  board  of  supervisors  of 
said  county  for  the  support  of  the  poor  of 
said  county.  (5)  That  they  bad  used  the 
county's  credit  for  securing  livery  rigs  for 
their  own  use,  and  have  audited  and  allowed 
bills,  and  drawn  warrants  upon  the  county 
treasurer  of  said  county  In  payment  of  the 
same.  <6)  The  county  poor  fund  is  now  over- 
drawn by  them.  In  tbe  sum  $23,000.  on  ac- 
count of  their  extravagancy  and  Incomoeten- 
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cy  to  properly  and  economically  discharge 
the  dotles  of  the  office  of  superintendents  of 
the  poor,  to  which  they  had  been  appointed." 
On  appearing  before  the  board,  the  respond- 
ent moved  to  dismiss  the  proceedings,  on  the 
ground  that  the  charges  were  not  sufflclently 
■peclflc;  and,  on  this  bill  belns  denied,  de- 
manded a  bill  of  particulars,  wtalcb  was  fur- 
nished, as  follows: 

"You  will  please  take  notice  that  the  follow- 
ing ia  a  bill  of  particuiara  of  the  charges  pre- 
ferred against  the  superintendents  of  the  poor, 
as  near  a«  your  petitioner  can  furnish  the  some: 

1895. 

January  2.  To  Prant  Raher,  trans- 
portation,   mileage,    etc.,  audited 

and  allowed  $  23  00 

January  2.  To  Frank  Raher.  allowed  8  00 
February  1.  To  Frank  Raher,  for 

time,  mileage,  etc   45  00 

February  1.  To   Frank   Raher,  to 

board  of  OiaiDDion   8  00 

March  1.  To  Frank  Baber,  serTicea, 

mileage,  etc.    89  00 

April  1.  To  Frank  Raher,  for  hOl 

rendered   7  55 

April  1.  To  Frank  Baber,  for  biU 

rendered   5  65 

April  1.  To   Frank  Raher,  mileage 

and  serTicea   14  80 

April  1.  To  Frank  Raher,  to  seryices 

aa  fixed  hy  county  board   100  00 

May  3.  To  Frank  Raher.  time  and 

mileage  for  April   30  00 

January  2.  To  John  Burt,  mileage, 

services,  etc   22  00 

March  1.  To  John  Burt,  mileage,  etc  15  00 
April  1.  To  John  Burt,  to  services 

and  mileage   15  00 

April  1.  To   G.   T.   Roberta,  to  4 

months'  services   133  33 

.  April  1.  To  C.  T.  Roberts,  to  aerv- 

Ices  as  secretary   66  66 

"Said  board  used  the  credit  of  the 
county,  B»  ^owo  by  &eir  racrads,  for 
Jivery  rigs,  as  follows: 
January  2.  To  A.  J.  Boylngton,  liv- 
ery   4  00 

February  1'.  To  A.  J.  Boyington,  liv- 
ery   5  00 

April  1.  To  A.  J.  Boyington,  hvery. .  13  00 
March  3.  To  A,  J.  Boyington,  livery       6  25 

"Which  bills  were  audited  and  allowed  by  the 
■aupcriotendents  of  the  poor  at  their  meetings 
held  on  the  dates  herein  mentioned." 

Respondent  then  moved  that  the  proceed- 
ings be  duashed.  except  as  to  the  fifth  charge, 
"that  being  the  only  charge  in  which  the  bill 
of  particulars  Is  in  any  way  clear."  This 
motion  was  denied,  and  the  board  proceeded 
to  t&ke  testimony-,  and  at  the  conclusion 
thcreot  and  after  hearing  ar^menta  by  coun- 
sel, passed  a  resolution  embodying  the  fol- 
lowing: "Be  It  therefore  resolved  by  the 
Traard  of  supervisors  of  the  said  county  of 
Iron,  that  It  is  the  opinion  of  the  board,  sit- 
ting In  Judgment  In  said  cause,  on  this  0th 
day  of  July,  A.  D.  1895,  and  It  does,  by  the 
adoption  of  this  resolution,  find  the  charges 
<et  forth  In  the  petition  of  said  M.  H.  Mori- 
arty  are  true;  and  that  the  said  Christopher 
T.  Roberts  and  John  Burt  are  wholly  Incom* 
petent  to  perform  the  dutl^  of  the  office  of 
superintendents  of  the  poor  of  said  county 
of  Iron,  and  unfit  to  longer  hold  the  said 
«ffice  of  Baperlnteudents  of  the  poor  to  wbleh 


they  were  appointed;  and  that  the  said  Chri». 
topher  T.  Roberts  and  John  Burt  be.  and  they 
each  are  hereby,  removed  from  the  office  of 
superintendents  of  the  poor  of  the  county  of 
Iron,  and  that  the  office  of  said  Christopher 
T.  Roberts  and  John  Burt,  and  each  of  them, 
be,  and  hereby  Is,  dechired  vacant"  The 
board  of  superintendents  of  the  poor  consist- 
ed of  the  two  respondents  and  Frank  Raher. 

While  the  proceeding  for  removal  Is  quasi 
judicial,  and  while  It  is  well  settled  that  the 
officer  Is  entitled  to  notice  of  the  charges, 
and  such  charges  must  be  sufficiently  spe- 
cific to  apprise  him  of  what  be  is  to  meet, 
yet  the  technical  rules  of  pleading  are  not  to 
be  applied.  Tbroop,  Pub.  OCT.  §  389.  We 
think  the  charges,  as  limited  by  the  bill  of 
particulars,  were  sufficiently  specific,  and  ap- 
prised the  respondents  of  the  Items  which  It 
is  charged  that  the  board  improperly  allowed 
to  themselves.  This  proceeding  was  had  on- 
der  paragraph  17.  9  483.  1  How.  Ann.  St,  and 
it  is  held.  In  Trainor  v.  Board  of  Auditors,  88 
Mich.  169,  50  N.  W.  809,  that,  on  removal  for 
Incompetency  it  is  not  essential  to  the  validi- 
ty of  a  removal  under  this  section  that  spe- 
cific charges  be  made.  In  any  view,  we  think 
the  respondent  had  do  ground  of  complaint 
The  writ  will  be  quashed,  with  costs  against 
plaintiffs  In  certiorari.  The  other  Jnatlces 
concurred. 


MATNARD,  Attorney  General,  er  seL 
IIARWOOD  V.  STILLSON. 
(Supreme  Court  ct  Michigan.    Feb.  28,  1806.) 
UoaxooT  or  Bbwmosr. 

Seas.  Laws  1801,  No.  190j  (  21,  proTtdea 
that  no  person  shall  be  allowed  within  the  railing 
of  an  election  room  except  to  vote,  or  to  assist 
an  elector,  aa  theri'inafter  provided.  Section  31 
provides  that,  "in  case  of  neeesMtr,"  an  intei^ 
preter  may  be  employed.  Held  that  whore,  in  a 
county  election,  an  interpreter  hostilL*  to  one  of 
the  candidates  wae  allowed  within  the  railmg  of 
the  polling  place  and  conversed  freely  wfthfor- 
eignera,  who  only  understood  their  own  lan- 
guage, after  they  had  been  admitted  to  vote,  al- 
thouBh  they  had  not  applied  for  an  interpreter, 
the  vote  of  the  entire  township  sboold  be  ex- 
cluded, where  its  exclttaion  would  diauge  the  re- 
sult of  the  election. 

Quo  warranto  proceedings  on  relation  of 
John  Harwood.  against  Francis  O.  Stlllson. 
to  try  tlUe  to  the  office  of  county  commis- 
sioner of  schools.  On  demurrer  to  the  repli- 
cation. Overruled. 

Fred  A.  Maynard,  Atty.  Gen.  (George  Lu- 
ton and  M.  Brown,  of  counsel),  for  relator.  A. 
F.  Tlbbitts  (Martin  Rosema,  of  counsel),  (or 
respondent 

HOOKER,  J.  The  relator  was  a  candidate 
for  the  office  of  commissioner  of  schools  in 
the  county  of  Newaygo  at  the  spring  elec- 
tion of  1895.  A  certllicate  of  election  issued 
to  Stinson,  an  opijoslng  candidate,  who  enter- 
ed upon  the  discharge  of  the  duties  of  the 
office  and  an  information  was  Oled,  at  the 
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Insunce  of  the  relator,  to  try  tbe  title  to  the 
office.  It  Is  before  m  on  demurrer  to  tbe 
r^licfttlon.  Tlie  repltoation  alleges  that  the 
relator  recelTed  votes  to  the  Dumber  of  1,301, 
outside  of  the  tOTrnablp  of  Sheridan,  as 
^tnst  1,14S  for  Stlllson,— a  plurality  for  re- 
lator of  203;  and  that.  In  that  township,  the 
Tote  as  ranvassed  gave  the  relator  42  votes, 
and  Stlllson  274  votes.  The  replication  al- 
leges that,  of  the  voters  In  Sheridan  town- 
sbip  who  voted  at  the  election,  liiO  were  Hol- 
landers, who  were  able  to  converae  In  th^r 
lancuage;  that  before  tbe  polls  were  open* 
ed  tbe  Inspectors  of  said  election  appointed 
one  John  Kamematt  who  was  opposed  to 
the  election  of  the  relator,  to  act  as  Inters 
preter  at  the  election,  and  he  was  sworn  to 
faithfully  dtecharge  tbe  duties  of  such  In- 
tnpreter;  that  be  was  thereupon  permitted 
to  be  and  remain,  tbrougbont  the  day,  with- 
in the  railing  of  the  polHnfC  place,  and  he 
was  permitted  to,  and  did,  freely  converae 
with  the  electors  who  came  therein,  for  tbe 
purpose  of  voting,  after  «nch  electors  had  re- 
ceived their  offlcial  ballots,  and  before  malc- 
iag  or  depositing  the  same;  that  such  con- 
msatton  was  In  a  foreign  language,  viz.  the 
Holland  lai^rnnge;  that,  of  the  150  Holland- 
ers who  voted  at  such  election,  no  one  re- 
qaetted  an  Interpreter;  and  that  said  In- 
■pectoPB  In  no  Instance  called  upon  bim  to 
act  as  sueb. 

The  annexed  diagram,  showing  the  polling 
Iriace,  waa  attached  to  the  replication,  and  a 
statement  of  the  votes  for  the  office  of  re- 
gent waa  given,  which  abows  that,  la  the 
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township  of  Sheridan,  the  candidate  for  re- 
gent upon  the  ticket  upon  which  relator's 
name  appeared  received  176  votes,  wiiile  bis 
competitor  upon  StiUson's  ticket  received  174 
votes.  Tbe  replication  asserts  that  aucb 
votes  were  UUsal  and  void,  and  that  the 
vote  of  tbe  township  should  not  have  been 
counted,  and  that  the  respondent  fraudulent- 
ly and  unlawfully  holds  the  offlee. 

It  is  plain  that  relator's  right  to  the  office 
depends  upon  tbe  extrusion  of  the  entire  vote 
of  the  township  of  fflwridan,  and  the  ques- 
tion of  the  validity  of  sueb  vote  is  raised  ,  by 
the  demurrer  to  the  rf^llcatlon.  Two  Ques- 
tions are  involved  In  the  case:  <1)  Were  the 
ballots  of  such  voters  as  Kamematt  con- 
vused  with  void,  so  that  they  should  have 
been  excluded?  (2)  If  so.  inasmuch  as  it 
cannot  be  aacertoloed  how  they  Toted,8hould 
the  vote  of  the  township  have  been  excluded 
from  the  canvass?  We  hafve  frequently  held 
that  "electors  are  not  to  be  deprived  of  the 
result  of  their  votes,  by  the  mere  mistakes  of 
election  officers,  when  such  mistakes  do  not 
indicate  tliat  the  result  has  been  changed 
thereby";  and  many  things  may  occur  that 
can  be  treated  as  irregularities.  See  Peo- 
ple V.  Aveiy  (Mlcb.)  81  N.  W.  5,  and  authori- 
ties dted.  On  the  other  hand,  where  fraud 
appears  upon  the  port  of  the  Inspectors,  tbe 
voter  must  sometlmea  be  deprived  of  his 
vote.  Attorney  General  v.  McQuade,  M 
Mich.  43U,  ,13  N.  W.  OH.  And  this  must  al- 
ways be  tlie  case  where  mandatory  provisions 
are  disregarded.  If  the  result  would  be  there- 
by changed.  The  statute  i  in  questlMi  is  one . 
which  was  passed  under  a  clause  of  our 
constitution  which  empbaslzeB  the  necessi- 
ty of  measures  for  tbe  promotion  of  purity 
at  elections.  It  supplanted  a  law  which  per- 
mitted a  voter  to  vote  openly  any  ballot  that 
he  mlxht  choose.  There  was  no  obstacle  to 
the  immediate  ivesence  of  any  number  of 
persons.  We  should  be  careless  observers 
of  current  events,  did  we  not  know  and 
recognize  the  clrcnmstances,  of  a  public  char- 
acter, preceding  and  attending  tbe  agitation 
and  adoption  of  measures  designed  to  correct 
tbe  palpable  evils  connected  with  our  elec- 
tions as  formerly  conducted.  We  must  admit 
that  the  legislature  Intended,  and  the  public 
understood,  that  thereafter  ballots  should  not 
be  pr^iared,  by  the  voter  or  others,  before 
tbe  elector  reached  the  polling  place,  and 
that,  when  he  reached  there,  be  was  not  to 
be  annoyed  by  importunities  or  more  potent 
juQuences  calcnlated  to  affect  or  prevent  his 
free,  untrammeled  action.  To  this  end,  ex- 
pensive booths  and  utensils  were  provided, 
and  "a  lawful  fence"  required  to  remove  him 
from  bis  fellows.    It  Is  now  claimed  that 

1  Sess.  Laws  1891.  No.  190.  9  21,  requires 
township  boards  to  fnmiBfa  rooms  for  eleetiong. 
Bcroaa  which  railinas  stuUl  be  placed,  and  that  no 
person  shall  be  allowed  within  the  railing,  ex- 
cept to  vote,  or  to  assist  an  elector,  as  therein- 
after provided,  in  the  prepamtion  of  bis  ballot. 
Section  31  provides  that,  "in  case  of  oecessity," 
an  iuteipreter  may  t»e  employed.  . 
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this  l8  directory,  and,  onleas  the  Injured  paiv 
ty  can  abow  that  a  radical  departure  from 
the  plain  prorlslona  of  the  law  actually  re- 
sulted In  a  loss  of  rotes  to  the  relator,  aod  a 
consequent  change  of  result,  there  la  no  oc- 
casion to  disturb  the  result  aa  declared;  and 
the  reason  alleged  Is,  not  that  there  Is  no 
probability  that  the  relator  has  Buffered,  but 
that  he  must  submit  to  a  probable  wronx, 
lest  some  voters  not  responsible  should  lose 
their  Totes. 

We  are  not  dlqExwed  to  question  the  rule 
laid  down  In  People  t.  Avery  where  there  Is 
a  reasonable  opportunity  for  applying  It; 
but,  on  the  other  hand,  we  think  that  the 
poaalble  lorn  of  votes  Is  not  the  greatest  ca- 
lamity that  can  follow  Improperly  conducted 
elections.  We  are  not  sufficiently  credulous 
to  suppose  that  an  election  board  could  be  so 
Ignorant  aa  not  to  know  that  the  law  was 
transgreaaed  by  the  course  permitted  In  this 
case;  and,  unless  we  are  to  put  a  premium 
upon  such  conduct,  and  Invite  Its  repetition 
throughout  the  ata.te,  we  must  conclude  that 
some  of  the  voters  must  lose  their  votes, 
through  their  ofTndlng  officers.  The  readi- 
est way  to  stop  fraud  and  corruption  at  elec- 
tions Is  to  see  to  It  that  the  same  Is  not  re- 
warded by  aucceas.  and  when,  by  the  con- 
nivance and  procurement  of  the  election  offi- 
cers, the  law  Is,  In  essential  partlculara,  dis- 
regarded, so  that  candidates  and  voters  lose 
the  benefit  of  Its  protective  provisions,  nniet 
drcumstances  well  calculated  to  produce  the 
belief  that  such  conduct  may  have  changed 
the  result  from  what  It  would  othervrise 
have  been,  there  to  as  great  danger  of  wrong 
to  the  individual  voter  through  counting,  as 
excluding,  the  vote  of  the  prednct  If  we 
were  to  suppose  a  case  where  the  booth  was 
dispensed  with,  or  where  persons  were  al- 
lowed In  the  booth  with  all  electors.  It 
would  be  possible  tbat  no  fraud  was  per- 
petrated, and  that  the  result  woa  in  no  way 
affected  thereby;  but  in  the  face  of  the 
law,  such  a  practice  would  be  only  less  sur- 
prising than  such  a  result,  for  we  alt  know 
that  there  could  be  but  one  object  for  such 
course.  In  such  a  case  no  one  would  contend 
that  the  Section  would  be  valid,  and  that 
the  vote  of  the  precinct  should  be  counted. 
The  proviirions  of  the  law  would  be  held 
mandatory,  and  we  think  they  ahould  be  In 
this  Instance.  The  law  has  attempted  to 
provide  uniform  and  strict  regulations  for 
elections.  While  we  are  not  prepared  to  say 
that  a  vote  of  a  precinct  should  be  thrown 
out  for  a  failure  on  the  part  of  the  In- 
gpectan  to  attain  absolute  perfection  In  tbe 
conduct  of  election,  where,  as  In  this  case, 
the  whole  body  of  electors  have  been  sub- 
jected to  tbe  possibility  of  a  forbidden  In- 
fluence, and  a  large  portion  are  shown  to 
have  been  approached  In  forbidden  ways, 
under  circumstances  strongly  Indicating  a 
fraudulent  design,  tbe  vote  of  tbe  precinct 
should  be  thrown  out,  If  the  result  would 
be  thereby  changed.    The  demurrer  must 


therefore  be  overruled,  and  the  respondent 
allowed  10  days  within  which  to  Ale  a  re- 
joinder. The  <MieT  Justices  concurred. 


KELSEY  V.  WELCH  et  aL 
(Supreme  Court  of  South  Dakota.  Feb.  19, 1806.) 

MOBTOAOB  BT  GaiHDIAlI— FOBSCLOSVKB— PaBTIBI 
— SCBBOQATIOa. 

1.  WHh  ttip  excentioD  of  a  d^deuey  found 
to  exiat  after  a  foreclOBure  sale,  it  is  not  oeces- 
Barr  to  present  to  aa  admiDistrator  a  claim  secur- 
ed by  mortgage  upon  the  real  propwty  of  a  de- 
cedent. 

2.  In  an  action  to  foreclose  sodi  uuxtgage. 
the  helra  of  Budi  deceased  person  are  proper  pur- 
ties  defendant. 

3.  An  administrator  is  ordinarily  a  necessary 
party  defaidaat  in  any  afition  wtiich  will,  if  mae- 
cessfnlly  maintained,  remit  In  a  Judgment  prej- 
odidal  to  tbe  estate. 

4.  Id  the  absence  of  anything  to  the  contrary, 
tbe  [Hreaumption  ia  that  men  are  able  and  wiU- 
iog,  in  the  due  course  of  business,  to  pay  their 
just  debts  nt  maturity. 

5.  One  who,  thiougb  mistake  of  law,  loans 
money  with  which  a  mortgage  executed  by  and 
existing  upon  the  real  proper^  of  a  person  since 
deceased  is  satia&td.  and  taltes  therefor  the  prom- 
issory note  of  the  guardian  of  tbe  minor  heirs 
of  sudi  deceased  person,  such  gaardiao  being  also 
the  owner  of  an  undivided  one-third  interest  in  the 
premises,  and  by  wbom  a  mortgage  upon  said  real 
property  is  executed  to  secure  said  promissoTy 
note,  ib  not  entitled  to  a  decree  in  equi^  reviving 
and  foreclosing  the  former  mortgage,  unless  it  ap- 
pears frou  the  complaint  and  evidence  tliat  said 
guardian  and  maker  of  the  last-mentioned  obliga- 
tion is  insolvent,  or  that  his  mortgaged  interest  in 
tbe  land  will  be  insufficient  to  secure  the  p^- 
mcnt  of  the  note  when  tbe  same  matures. 

{Syllabus  by  tbe  Court) 

Appeal  from  circuit  court,  Brookings  coun- 
ty; J.  O.  Andrews,  Judge. 

Action  by  B.  J.  Kelsey  against  John  Welch. 
Individually  and  aa  guardian,  and  others,  to 
revive  and  foreclose  a  mortgage.  From  an 
order  overruling  a  demurrer  to  the  con^Ialnt, 
defendants  appeal.  Reversed. 

John  C.  Jenkins,  for  appellants  Matbevra 
ft  Murphy,  for  respondent. 

FULLER,  J.  From  the  complaint  before 
us,  it  appears  tbat  John  Welch  and  Mary 
Welch,  husband  and  wife,  on  tbe  1st  day  of 
May,  1882,  mortgaged  to  F.  T.  Day  tbe  land 
described  In  the  complaint  and  of  which 
Maiy  Welch  was  the  owner,  to  secure  tbetr 
Joint  promissory  note  of  even  date  therewith 
for  (400,  made  payable  to  the  mortgagee 
named  In  that  instrument;  and  on  the  same 
day  they  executed  a  second  mortgage  on  said 
property  to  the  same  party,  to  secure  their 
Joint  promissory  note  for  $40.  These  mort- 
gages were  both  duly  recorded  in  the  ol&ce  of 
the  register  of  deeds.  On  the  8th  day  of 
April,  ItlSQ,  Slary  Welch  died,  intestate,  leav- 
ing her  husband,  John  Welch,  and  their  eight 
minor  children  each  and  all  of  whom  are 
made  parties  defendant  herein,  and  are  nam* 
ed  In  the  complaint  as  the  heirs  at  taw  of 
Mary  Welch,  deceased.  On,  the  ISth  day  of 
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March,  the  defendant  John  Welch  was  duly 
appointed  and  became  the  quallQed  and  act- 
ing guardian  of  said  minor  heirs,  and  the 
duly  appointed,  qualified,  and  acting  admin- 
istrator of  the  estate  of  Mary  Wekh.  deceas- 
ed, and,  as  disclosed  by  the  record,  still  con- 
thnies  to  act  as  sufdi  guardian  and  adminis- 
trator. At  the  time  of  her  death,  Mnry 
Welch  was  possessed  of  no  personal  proiterty 
whatever,  nor  real  estate  other  than  the  in- 
camt>ered  land  described  In  the  complaint, 
and  was  entirely  without  means  with  which 
to  pay  off  and  discharge  the  above-mentioned 
mortgage  indebtedness,  ail  of  which  became 
due  and  collectible  on  the  1st  day  of  May, 
18S7.  With  a  view  to  promoting  the  welfare 
of  the  estate,  and  for  the  purpose  ot  pre- 
venting a  foreclosure  of  said  mortgage,  the 
defendant  John  Welch,  as  guardian  of  said 
minor  heirs,  on  the  10th  day  of  December, 
ISSS,  applied  to  and  obtained  an  order  from 
the  Judge  of  the  probate  court  by  which  he 
was  directed,  as  said  guardian,  for  the  pur- 
pose of  satisfying  the  above-mentioned  in- 
debtedness, to  negotiate  a  loan  of  $650,  and 
to  secure  the  payment  thereof  by  executing  a 
mortgage  upon  said  real  estate  of  which  said 
Mary  Welch  died  seised.  Relying  upon  said 
order  of  the  probate  court,  plaintiff's  assignor, 
the  Keystone  Mortgage  Company,  on  the  2Tth 
day  of  Jnne,  18S9,  through  the  agency  and 
negotiation  of  plaintlfiF,  loaned  to  the  defend- 
ant John  Welch  $800,  taking  his  promissory 
note  therefor,  secured  by  a  mortgage  on  the 
above-mentioned  premises,  and  out  of  the 
proceeds  thereof  fully  paid  to  the  holder  and 
owner  of  the  $400  note  the  amount  thereof, 
and  obtained  a  discharge  and  satisfaction  of 
the  mortgage  given  to  secure  the  same,  which 
was  duly  recorded  on  the  2l8t  day  of  De- 
cember following,  together  with  a  discbarge 
and  release  of  the  mortgage  given  to  secure 
the  $40  note,  which  had  also  been  paid  in 
full,  out  of  the  proceeds  of  said  loan.  As  a 
part  of  the  same  transaction,  plaintifT  paid 
out  of  said  loau  delinquent  taxes  upon  the 
premises  aggregating  $30.33,  and  paid  to  the 
defendant  John  Welch  the  unexpended  bal- 
ance th^eof,  amounting  to  $332.83.  All  In- 
struments affecting  the  real  estate  Involved 
herein,  Including  the  assignment  to  plaintiff 
by  the  Keystone  Mortgage  Company  of  the 
$800  note  and  mortgage  above  mentioned, 
were  duly  recorded  In  the  office  of  the  regis- 
ter of  deeds;  and  plaintiff  is  now  the  owner 
and  holder  of  said  last-mentioned  obligation 
of  John  Welch,  no  part  of  which  has  been 
paid. 

The  complaint  contains,  amoug  others,  the 
substance  of  which  has  been  given,  the  fol- 
lowing averments:  "That  the  sums  of  money 
aforesaid  were  paid  to  and  for  the  said  John 
Welch,  as  guardian  of  tlie  estate  and  persons 
of  the  minor  heirs  of  Mary  Welch,  deceased, 
and  constituted  the  consideration  of  the  note 
or  bond  and  mortgage  aforesaid  executed  and 
delivered  by  the  said  John  Welch  to  the 
Keystone  Mortgage  Company  on  the  27th  day 


of  June.  •  •  •  That  the  mortgage 

exeeuted  and  delivered  by  John  Welch  as 
aforesaid  to  the  Keystone  Mortgage  Com- 
pany, to  secure  the  payment  of  eight  hun- 
di-ed  dollars.  Is  not  a  lien  upon  the  estate  of 
the  minor  heirs  of  Mary  Welch,  deceased, 
and  does  not  secure  to  plaintiff  the  sums  of 
money  paid  out  for  the  benefit  of  said  es- 
tate; but  said  mortgage  is  a  valid  and  sub- 
sisting lien  upon  the  Interest  of  the  said 
John  Welch,  surviving  huslwnd  of  Mary 
Welch,  deceased,  in  and  to  the  real  estate 
above  described,  of  which  Mary  Welch  died 
seised.  The  above-described  real  estate,  to 
wit,  the  northeast  quarter  of  section  thirty- 
four  (34),  «  •  •  being  the  land  owned  by 
Mary  Welch,  deceased,  at  the  dote  of  her 
death,  has  never  been  sold,  transferred,  or 
disposed  of  in  any  manner  since  her  death, 
and  ever  since  has  been,  and  is  now,  the 
property  of  the  heirs  of  the  said  Mary 
Welch,  deceased.  •  •  •  That  no  action  or 
other  proceeding  has  been  taken  to  recover 
the  several  sums  of  money  herein  described, 
or  any  part  thereof,  or  to  foreclose  the  mort- 
gage given  by  John  Welch  and  Mary  Welch, 
deceased,  described  In  the  third  paragraph 
of  plaintiff's  complaint.  That  there  Is  now 
due  and  owing  this  plaintiff  the  sum  of  four 
hundred  and  seventy-six  dollars  and  thirty- 
three  cents  ($476.33),  with  Interest  thereon 
from  the  13tli  day  of  December,  VSSi,  under 
and  by  reason  of  the  money  advanced  and 
payments  made  to  release  and  pay  off  the 
mortgage  descrit)ed  in  the  third  paragraph  of 
plaintlCfs  complaint,  executed  by  John 
Welch  and  Mary  F.  Welch,  deceased,  to  F. 
T.  Day,  and  for  taxes,  paid  as  aforesaid,  as 
provided  for  In  said  mortgage.  That  there 
Is  now  due  and  owing  plaintiff  from  the  said 
John  Welch  the  further  sum  of  three  hun- 
dred and  thirty-two  dollars  and  eighty-three 
cents,  with  Interest  thereon  from  the  24th 
day  of  January,  ISOO,  by  virtue  of  the  pay- 
ments made  and  money  advanced  for  his 
use  and  benefit,  as  alleged  In  said  complaint. 
Wherefore,  by  reason  of  the  premises  and 
circumstances  set  forth  in  the  foregoing 
complaint,  plaintiff  prays  the  Judgment  of 
this  court— First.  That  the  lien  of  the  mort- 
gage aforesaid,  executed  by  John  Welch'  and 
Mary  P.  Welch,  mortgagors,  to  P.  T,  Day, 
mortgagee,  and  paid  off  by  the  plaintiff,  as 
aforesaid,  be  decreed  to  continue  against  the 
lands  and  premises  described  In  this  com- 
plaint, in  behalf  of  this  plaintiff;  and  that 
this  plaintiff  be  subrogated  to  the  rtirhts, 
powers,  and  privileges  of  the  original  mort- 
gagee and  his  assignee  under  said  mortgage, 
and  all  the  conditions  of  said  mortgage  be 
decreed  to  exist  In  favor  of,  and  with  the 
same  force  and  effect  as  they  did  exist  in 
favor  of,  the  original  mortgagee  and  his  as- 
signee. Second.  That  each  of  the  defend- 
ants, and  all  persons  claiming  under  them 
or  either  of  them,  subsequent  to  the  com- 
mencement of  this  action,  may  be  foreclosed 
of  all  equity  of  redemption  or  other  Interest 
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In  said  piemlaes.  Third.  That  the  said  prem- 
lae^  or  w>  much  thereof  as  may  be  necesaary, 
be  sold,  and  the  proceeds  applied  to  the  pay- 
ment at  the  costs  and  expenses  of  this  ac* 
turn,  aud  the  amount  due  on  said  note  and 
morts^ge  and  attorney's  fees  aa  stlpnlated 
In  said  mortgaiEe  executed  by  John  Welch 
aiul  Mary  Welch,  deceased,  to  F.  T.  l>ay, 
as  aforesaid,  and  the  amount  of  the  afore- 
said taxes  paid  by  this  plaintiff,  with  Inter* 
est  oa  said  sums  from  the  time  of  such  pay- 
ment. Foortb.  That  the  plaintiff  have  and 
recover  Judgment  agamst  the  defendant 
John  Welch,  surrlTlng  husband  od  Mary 
W^fdi,  deceased,  for  -the  sum  of  three  hun- 
dred and  thlrtyi-two  dtriHars  and  eighty-three 
cents  $332.3$,  and  Interest  thereon  from  De- 
cembo:  13,  VtW;  and  that  said  Ju^rment  be 
decreed  to  be  a  lien  in  behalf  of  this  plain- 
tiff njMD  all  the  right,  title,  and  interest  of 
the  aald  John  Welch  in  and  to  the  residue  of 
the  estate  aforeaiUd  of  Hary  Welch,  deceafr 
ed.  and  for  such  other  and  furtlier  relief  as 
Toaj  be  Just  and  equitable  in  the  premises." 

This  anieal  Is  by  the  defendanta  from  an 
order  OTermllng  a  demarrw  to.  tlie  forego- 
ing complaint,  inwblchtiie  following  grounds 
were  spedfled:  "First,  that  the  complaint 
does  not  state  facts  sutllclent  to  constltate  a 
cause  of  action;  second,  that  there' la  a  d»- 
feet  of  parties  def^idant  In  this,  to  wit:  tlist 
the  administrator  of  the  estate  of  Mary 
Welch,  deceased,  is  not  made  a  party  defend- 
ant, and  that  the  aald  minor  heirs  of  Mary 
Welch,  deceased,  are  improperly  made  d&> 
fendants  herein." 

It  Is  conceded  by  counsel  for  both  parties 
that  the  order  directing  John  Welch,  aa 
guardian  of  the  minor  heirs  of  Mary  Welch, 
deceased,  to  mortgage  the  real  property  be- 
longing to  the  estate,  was,  when  made,  be- 
yond the  jurisdiction  and  power  of  the  pro- 
bate court,  and  that  the  same  is  therefore 
nugatory  and  void. 

At  the  death  of  Mary  Welch,  her  snrTlTlng 
husband,  Jolm  Welch,  by  ancceasicm,  under 
subdivision  1  of  section  8401  of  the  Compiled 
Laws,  became  tlie  ownw,  subject  to  relating 
debta  and  Incumbrances,  of  a  one-third  In- 
terest in  the  land  mortgaged  by  said  John 
Wdch  to  respondent's  assignor,  to  secure  the 
$800  loan;  and  appellants'  eonnsel  confldoit- 
ly  maintain  that  the  demurrer  should  hare 
been  sustained,  t<x  the  reason  that  It  Is  no- 
where alleged  in  the  complaint  that  said  one- 
third  Interest  of  the  mortgagor  Is  Insufficient 
to  secure  the  loan,  or  that  said  John  Welch, 
who  appears  to  hare  executed  aald  mortgage 
in  a  personal  cai>aclty,  is  ins(dTent  Appel- 
lants' further  contention,  that  respondent's 
complaint  is  demurrable  because  It  fails  to 
state  that  a  claim  for  the  amount  due  upon 
the  mortgages  was  presented  to  the  admlnls- 
trator,  as  required  by  the  probate  code,  can- 
not receive  favorable  consideration.  With 
the  exception  of  a  daim  for  a  deficiency 
which  may  exist  after  a  foreclosure  sale,  and 
wliich  must  be  presented  within  a  month 


after  the  amount  thereof  has  been  ascertain- 
ed, creditors  whose  demands  are  secured  by 
mortgage  upon  decedent's  real  property  are 
e^preaaly  rdleved  from  the  operation  of  the 
statute  requiring  claims  to  Ik  presented  to 
the  administrator  within  a  specified  time,  or 
at  aU.  Section  S790,  Gnmp.  Iaws;  Furden 
V.  Archer,  4t  8.  D.  54,  54  N.  W.  1043.  Where 
the  equitable  doctrine  of  sutnogatbm  must 
be  invoked,  to  substitute  one  who  has  satls- 
'  fled  a  mortgage  to  the  rights  of  a  mortgagee 
imder  circumstances  like  the  present,  such 
a  demand  Is  not  a  daim,  in  the  sense  of  the 
statute,  wMch  an  administrator  would  have 
pown  to  adjust,  and  presentment  to  Iiim 
thereof  la  unnecessary. 

In  sqppwt  ot  the  objection  {weaanted  by 
the  demurrer  that  there  is  a  defect  of  par- 
ties dtf endant,  it  Is  urged  counsel  for  ap- 
p^lants  that  the  administrator  of  the  estate 
of  Mary  Weldi,  deceased,  being  charged  with 
the  management  and  settlement  of  the  es- 
tate, and  for  that  purpoee  required  by  the 
statute  to  take  and  maintain  exclndve  poeh 
session  thereof,  should  have  been  made  a 
party  defendant  Ordinarily,  an  adminis- 
trator is  a  necessary  party  defendant  when- 
ever a  claim  is  made  ajlainst  an  estate  which 
wlU,  if  Bueocasfully  malntsJned,  result  in  a 
judgment  prejudldal  thoeto.  Maxw.  Code 
PL  p.  66;  Oarr  v.  Caldwell,  10  Cal.  380. 
Section  5600  of  the  Compiled  Laws  is  as  firib- 
lowa:  "The  executor  or  admlnlstratw  muat 
take  Into  his  possession  all  the  estate  of  the 
deeedrait,  real  and  perstmal.  except  the  home- 
stead and  personal  iwoperty  not  aasets,  and 
coUect  ail  debts  due  to  the  decedent  or  to 
the  estate.  For  the  purpose  of  bringing  suite 
to  quiet  title  or  for  partition  of  such  estate, 
the  possession  of  tlie  eiKcutors  or  adminis- 
trators Is  the  possession  of  the  heirs  or  dev- 
isees; such  possession  by  the  heirs  or  dev- 
isees is  subject,  however,  to  the  possession 
of  the  executor  or  administrator,  for  the  pur- 
poses of  sdmlnlstratlon,  as  provided  In  this 
title."  The  statute  of  California  defining  the 
powers  and  duties  of  executors  and  adminis- 
trators is,  in  effect,  the  same  as  ones.  Deer- 
lug's  Ann.  Code,  p.  552,  c.  8.  Under  that 
statute,  in  an  action  to  foreclose  a  mortgage 
executed  by  another  and  a  person  since  de- 
ceased, the  heir  of  whom  was  made  a  party 
defendant  with  the  surviving  mortgagor.  It 
was  held  that  the  administrator,  being  char- 
ged with  the  possession  of  all  the  propei-ty 
belonging  to  the  estate,  was  a  necessary  par- 
ty defendant  In  all  suits  in  any  manner  af- 
fecting the  same.  Harwood  v.  Marye.  8  Cal. 
580.  Our  omclUBlon,  therefore.  Is  that  the 
admlnia^tor  should  have  lieen  made  a  par^ 
ty  defendant  The  heln  being  the  owners, 
subject  only  to  the  mortgnge  and  admlnls- 
tratMr*s  superior  right  to  possession,  they  are 
proper,  If  not  necessary,  parties  defendant. 
Bliss.  Code  PI.  102.  Concemlt^  the  belrs  of 
a  deceased  mor^gor.  Mr.  Wtltide  says  In 
bis  treatise  thst  "It  Is  the  safest  practice  to 
make  the  heln  of  the  deceased  owner  par* 
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tles  to  the  foredoanre."  WUtsle,  Mortc 
Fonc.  122. 

It  Ui  alleged  In  tbe  cwDplalnt  that  the  moit- 
ezeevted'  by  appeUant  John  Wdcb  to 
lespODdenf  a  aarisnor,  to  Mcure  bla  Indlrld- 
«al  proittlB8i»7  note  for  fSOO,  fa  a  valid  and 
■abstatlnc  Um  upon  the  Intereat  ct  said  John 
Wdch  in  the  property  under  eonalderation, 
uad  there  ia  no  averment  or  anything  In  the 
complaint  to  show  that  aald  one-third  inter- 
cat  ia  inanfllclent  tecnrlty  for  the  $600  not^ 
or  that  mortgagor  la  inaoirent  or  nn- 
able  to  pay  his  note  and  Intereat  on  demand 
at  maturity.  In  the  absence  of  anything  to 
tbe  contrary,  the  presumption  la  that  John 
Welch  is  porfectty  solvent,  and  that  be  la 
honest,  and  that  he  will  pay  hla  note  of  9800 
in  tbe  due  course  of  business,  as  aoon  aa  tbe 
same  matures  according  to  Its  tenns.  1  Bice, 
Ev.  68,  9<L  As  a  guieral  role,  courta  of  eqnt 
ty  administer  their  remedies  in  cases  only 
where  equitable  relief  Is  required  to  prevent 
a  failure  of  Juatlce.  If  the  court  to  which 
tbe  legislature  has  glvoi  jurisdlcdon  ot« 
all  probate  matters  was  without  powor  to  an* 
thorize  an  Incumtoance  of  tbe  Interest  of  the 
minor  heirs  In  tbe  estate  of  their  deceased 
mother,  a  court  of  equity  wUl  Impoae  no 
mch  biirden  by  granting  tbe  relief  prayed 
for  in  tbia  action.  In  the  absence  of  an  al- 
legation that  John  Welch  is  iosolvent,  or 
something  trom  which  It  appeara  that  hla 
mortgaged  intereat  is  Inanfflclent  to  secure 
the  payment  of  his  pramisaory  note  for  $800, 

The  forc«cAag  views  lead  to  a  reversal  of 
the  order  ovwrullng  the  demurrer,  and  It  Is 
so  ordered.  The  case  ia  remanded  to  the 
trial  court  for  further  proceedlnga  not  Incoo- 
ifstent  herewith. 


JACKSON  T.  STATE 
(Supreme  Court  of  Wiseoiuia.  Feb.  18.  1896.) 
CuiHiNAL  Law— Appeal. 
An  order  denying  a  motion  for  a  new  tri- 
al, made  after  judgment  (Rev.  St.  {  4719),  ia 
not  a  final  judpment,  nor  an  order  in  the  nature 
of  a  final  jodsmcnt.  Pinnpy  and  WinsJow,  JJ., 
dineDting. 

Error  to  drcnlt  court,  Iowa  county;  George 
ClementBon,  Judge 

Motion  by  William  T.  Jackson  for  a  new 
trial,  after  Judgment  of  conviction,  which 
was  affirmed  on  error.  64  N.  W.  838.  Tbe 
motion  was  denied,  and  defendant  brings  er- 
ror. Dismissed. 

Spensley  Mcllhou  and  P.  A.  Orton,  for 
plaintiff  in  error.  J.  U  Erdall,  Asst  Atty. 
Qen.,  for  the  State. 

MABSHALL,  J.  This  case  waa  before  thla 
court  on  a  writ  of  enor,  to  review  the  Juc^- 
moit  of  the  dreuit  eourt,  and  was  decided  Oc^ 
tober  2,  188B,  the  judgmoit  being  affirmed. 
Aftw  snob  affirmance,  a  motion  for  a  new 
trial  was  seoscmably  made,  based  on  newly- 
discovered  evidence,  under  sectton  4719,  Bev. 


St.,  whi(A  provides  that  "the  ebcnlt  court 
may,  at  ^  term  in  which  the  trial  o£  aoy 
Indictment  or  Infwviation  may  be  had,  m 
within  one  year  thereafter,  and  tfther  befoes 
w  after  Judgment,  on  petition  or  motion,  in 
writing,  of  the  defmdant,  grant  a  new  trtai 
for  any  cause  for  which  a  new  trial  may  be 
granted,  or  when  It  shall  appear  to  the  court 
that  Justice  has  not  been  done,  and  on  sudi 
tenns  and  cmdlttona  aa  the  court  may  di- 
rect." The  motion  for  a  new  trial  waa  de- 
nied, and  the  order  of  the  trial  court  in  that 
regard  Is  here  for  a  review  at  this  time,  if  a 
writ  of  error  may  properiy  be  had  to  bring 
each  a  matter  before  the  court 

By  the  organic  law  of  the  territory  at  tlie 
time  of  the  adoption  of  tbe  state  constltntloa, 
a  writ  of  error  was  allowed  only  from  final 
judgments,  or  ordera  In  the  nature  of  final 
Judgmeata  (Hill  v.  Bloomer,  1  Fin.  S^;  and 
this  right  waa  preserved  aoA  secured  by  artl- 
cto  1,  f  21,  of  the  constitution,  whlcb  provide* 
as  follows,  "Writs  of  enor  abali  nevei-  be  ino- 
hlblted  by  law."  Aa  «Ud  by  Mr.  Juatlce  Lywi, 
in  Buttrick  V.  Boy,  72  Wis.  164.  89  N.  W.  S4&» 
In  effect,  tiila  conatitutioual  proviBlfm  rendera 
the  writ  inviolate,  aa  it  eziated  wbm  the  con- 
stitution was  ad<vted,  and  at  that  time  Ita 
scope  and  function  were  to  corrrect  some  sup- 
posed mistake  in  the  proceedings  or  Judgment 
of  tbe  court  Hmce,  it  lies  only  after  Judg- 
ment in  an  action  at  law  in  a  court  ot  record, 
«r  after  an  ordw  In  the  nature  of  a  final  Judg- 
ment, to  correct  some  siq^raeed  mistake  la 
tbe  proceedings  in  req>ect  to  anch  Judgment 
or  order.  Such  is  the  measure  of  the  consti- 
tutional right  to  tbe  wrtt,  and  secdoa  3043- 
is  merely  declaratory  of  the  constitutional 
right,  neither  extending  nor  attempting  to  re- 
strict It.  Section  4724,  Bev.  St,  providea 
that  writa  of  error  in  crlrolnal  oases  may  to- 
sne  in  tbe  mannor  and  within  the  time  al- 
lowed In  civil  actions,  and  section  8043,  that 
writs  of  error  issue  to  review  Iknal  Ju^- 
ments  in  actions  tried  by  Jury;  tbe  proceed- 
ing and  Judgment  to  be  in  accordance  wttb 
the  conrse  ctf  the  commrai  law  and  tbe  rules 
and  ptacttoe  of  the  supreme  court.  Thla 
statntoty  lurovidon,  in  «mnection  ^th  article 
1, 1  21,  <^  the  constitution,  has  been  repeated- 
ly considered  by  this  court.  In  cases,  froBa 
first  to  last  covering  nearly  half  a  ceutury, 
and  tbe  condu^n  promulgated  .soon  after 
the  adcvtkn  of  tbe  constitution  has  beat 
since  rdterated,  over  and  over  ^aln,  that  a 
writ  of  error  lies  only  In  case  of  a  final  Judar- 
ment  or  an  order  in  the  natmw  of  a  final 
jttdgmwt  given  In  a  court  ot  record  proceed- 
ing according  to  tbe  conrse  of  tbe  common 
law.  Hence,  an  extmded  redlscussion  of  the 
subject  at  tbia  time  cannot  serve  any  voln- 
able  purpose.  In  Crocker  v.  State,  flO  Wis. 
658,  19  N.  W.  435,  In  an  opinion  by  Mr.  Ju». 
tlce  Gassoday,  tbe  authorities  In  this  and  oth- 
er states  are  collated;  and  the  conclusion 
there  readied,  as  explained  In  Buttrick  v. 
Roy.  72  Wis.  166.  39  S.  W.  345,  and  foUoweA 
In  State  v.  Byan,  70  Wis.  676,  86  N.  W.  828, 
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State  T.  Brown«ai.  80  Wis.  MS,  60  N.  W.  41S, 
and  State  t.  Smith.  05  Wis.  98,  26  M.  W.  2SS, 
leaTea  v&cy  little,  If  anything,  that  can  pioflt- 
ably  be  said  on  the  subject 

HoweTer  much  tbe  ends  of  Jnstlce  may  aj^ 
pear  to  demand  a  review  of  the  deidslon  ct 
tbe  trial  court  refiislng  to  exercise  tbe  discre- 
tionary power  granted  by  section  4719,  Iter. 
St.,  In  fBTor  of  the  plaintiff  In  error,  tbe  set- 
tled law  CD  the  subject  forMds  this  court 
from  doing  so,  though  the  peculiar  circum- 
stances disclosed  by  the  record,  and  tbe  able 
presCTtatlon  of  the  matter  both  orally  and  In 
the  printed  briefs  of  counsel,  have  led  to  such 
careful  consideration  of  the  Jurisdiction  of 
this  court  In  the  premises  as  the  apparent  ex- 
igencies of  the  ease  required,  In  view  of  the 
prior  adjudications  in  respect  to  the  general 
principles  Involved.  We  must  hold  that  an 
order  doijlng  a  motion  for  a  new  trial,  under 
section  4719,  is  not  a  final  Judgment,  or  an 
order  in  the  nature  of  a  final  Judgment 
Hence,  the  vnlt  ot  error  was  Improvldently 
issued,  and  must  be  dismissed.  Ordered  ac- 
cording. 

WINSLOW  and  PINNEY,  JJ..  dissent 

PINMET,  J.  (dissenting}.  I  cannot  concur 
in  the  determination  of  the  court,  resting,  as 
it  seems  to  me  it  does,  upon  what  I  regard  as 
a  mlstaktti  view  of  its  constltutltHial  power 
and  duty  as  an  appellate  tribunal.  The  con- 
stitution (section  3,  art.  7)  provides  that  "the 
supreme  court  except  In  cases  otherwise  pro- 
vided by  this  constitution,  shall  have  aj^tel- 
late  Jurisdiction";  and,  with  tills  grant  of 
appeUate  JnrlB^ctlon,  and  as  Incident  thereto, 
and  without  auy  legislation  in  Its  aid,  the 
court  took  the  right  to  Issue  and  use  all  com- 
mon-law writs  and  process,  wltii  the  right  to 
frame  and  Issue  such  other  writs  as  might 
be  necessary  to  make  Its  appellate  Jurisdic- 
tion effectlva  Hence  It  took  tbe  right  to 
issue  writs  of  errox  as  common-law  jvocess, 
and  to  bear  and  determine  the  same.  The 
writ  was  never  of  statutory  origin,  tiiougli, 
to  a  certain  extent  Its  use  was'  regulated  by 
statute,  and  it  was  this  common-law  writ 
which  the  constitution  provided  (section  21, 
art  1)  should  "never  be  prohibited  by  law." 
It  Is  not  material  to  inquire  upon  what 
foundation,  writs  of  error  rested  under  the 
organic  act  or  the  statutes  of  tbe  territory. 
The  legislature  might  regulate  their  use,  but 
could  not  prohibit  them  for  any  purpose 
within  their  scope  at  common  law.  As  was 
said  by  Ryan,  0.  J..  In  Attorney  General  v. 
Bailroad  C^,  35  Wla  615:  "The  framers 
of  tbe  constitution  appear  to  hare  well  un- 
derstood that,  with  appellate  Jurisdiction, 
the  court  took  all  common-law  writs  applica- 
ble to  it,  and,  with  superintending  control, 
all  common-law  writs  applicable  to  that;  and 
that  failing  adequate  common-law  writs,  tbe 
court  might  well  devise  new  ones;  as  Lord 
Coke  tells  us,  'a  secret  in  law.*  Hence  tbe 
constitution  names  no  writ  for  the  exercise  of 


the  appellate  or  superintending  Jurisdiction 
of  the  court"  It  is  provided  by  statute  (Rev. 
St  (  2405)  that  the  appellate  Jurisdiction  of 
the  supreme  court  "shall  extAid  to  all  mat- 
ters of  appeal,  error,  or  complaint  from  the 
dedslotts  or  Judgments  of  any  of  the  circuit 
courts,  county  courts  or  other  courts  of  rec- 
ord, and  shall  extend  to  all  questions  of  law 
which  may  arise  in  said  courts,  upon  motion 
for  new  trial,  In  arrest  of  Judgment,  or  in 
cases  reserved  by  said  courts."  And,  by  sec- 
tion 2406,  it  is  provided  that  "In  addition  to 
the  writs  mentioned  In  section  3,  art  7,  of  the 
constitution,  the  supreme  court  shall  have 
power  to  Issue  writs  of  prohibition,  super- 
sedeas, procedendo,  and  all  othCT  writs  and 
process  not  specially  provided  by  statute, 
which  may  be,  necessary  to  enforce  the  due 
admlnlstaatlon  of  right  and  Jnstlce  through- 
out the  state."  Provisions  in  substance  the 
same  have  been  in  force  ever  since  IS^. 
Rev.  St  1840,  c.  82.  H  5,  6.  It  will  thus  be 
seen  tliat  the  utmost  caution  was  taken  to 
render  the  appellate  powers  of  the  supreme 
court  complete  and  adequate  to  any  contin- 
gency. While  sections  3043  and  4724  con- 
tain provisions  regulating  the  manner  of  is- 
suing writs  of  error,  they  do  not  in  any  man- 
ner limit  or  restrict  the  statutory  provisions 
quoted,  and  could  not  qualify  in  the  least  de- 
gree the  constitutional  appelate  Jurisdiction 
and  functions  of  tbe  court  This  view  of 
the  appellate  Jurisdiction  of  the  court  is  sus- 
tained by  tbe  case  of  Brunson  v.  Burnett  2 
Pin.  70.  which  was  a  motion  to  dismiss  a  writ 
of  error  to  review  the  Judgment  of  the  dis- 
trict court  in  respect  to  the  probate  of  a 
will,  the  statute  not  providing  In  terms  that 
either  an  appeal  or  writ  of  error  might  be 
had.  The  court  denied  the  motion.  Stow.  G. 
J.,  stating  that  it  was  "of  no  moment  whlcti 
proceedings  writ  of  error  or  an  appeal— was 
pursued;  •  •  •  that,  In  the  absence  of  au- 
thority or  precedent,  the  court  felt  at  liberty 
to  adopt  Bucta  a  course  as  was  deemed  moat  ex- 
pedient; and  that,  on  the  whcte,  a  writ  of  er- 
ror was  preferable  to  an  appeal."  After  tbe 
organization  of  this  court.  In  1853,  a  writ  of 
error  was  sued  out  In  a  similar  case  concern- 
ing the  probate  of  the  will  of  Edward  Fisher. 
In  tbe  case  of  Fisher  v.  Berkley  (unreported). 
No  procedure  baviug  been  prescribed  by  stat- 
ute In  which  to  obtain  a  review  in  cases  deter- 
mined in  the  circuit  courts  In  relation  to  pro- 
bate matters,  the  court  dismissed  the  writ,  but 
allowed  a  writ  of  certiorari  for  the  roview  of 
such  cases,  whereupon  such  a  writ  was  Issued, 
and  the  case  was  heard  tliereon  and  decided. 
Rules  20-28,  2  Pin.  80,  81,  3  Pin.  492,  493;  la 
re  Fisher,  4  Wis.  64.  These  cases  serve  to 
show  that  tbe  court  is  not  dependent  upon 
legislation  for  means  to  exercise  its  appellate 
Jurisdiction,  but  that,  when  occasion  requires, 
it  can  and  should  frame  rules  and  adopt  such 
writs  as  are  essential  to  tbe  discharge  of  its 
comtltutional  functions.  There  Is  nothing 
In  Buttrick  V.  Roy.  72  Wis.  164.  30  N.  W.  346. 
to  show  that  the  wrii  of  error  as  used  in  this 
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■tete  l8  in  any  respect  other  than  a  common- 
law  writ  It  UCB  after  Judgment  In  any  ac- 
tion at  law  In  a  court  of  record  to  correct 
some  allured  o-ror  in  the  proceedlngi  or  judg- 
ment of  tbe  conrt;  but  It  Is  entirely  well  set- 
tled that  It  wlU  lie  to  review  an  order  In  the 
nature  of  a  Qnal  Judgment,  which  determines 
the.  suit  (lawler  t.  Pltapatrlck,  3  Wis.  573; 
CaTenaugh  t.  Titos,  5  Wis.  143),  but  will  not 
lie  to  rerlew  an  intermediate  order  or  inter- 
locutory Judgment,  as  was  beld  in  Hill  t. 
Bloomer,  1  Pin.  283.  It  certainly  cannot  he 
a  valid  objection  to  the  present  writ  that 
there  had  been  a  formM"  writ  upon  which  the 
final  Judgment  given  against  the  defendant 
was  reviewed  before  the  subsequent  ord&r 
was  made  denying  the  motion  for  a  new  trial 
made  under  the  statute  after  such  Judgment, 
and  which  is  sought  to  be  reviewed  by  the 
present  writ  I  think  that  the  order  denying 
this  motion  was  so  far  in  the  nature  of  a 
final  Judgmrat  that  it  Is  the  subject  of  a  writ, 
of  error.  It  was  a  final  determination  of  the 
oew  case  made  by  the  plaintiff  In  error,  and 
a  denial  of  an  important  right  secured  by  the 
statute,  so  that  It  come^  fairly  within  the 
rule.  A  writ  of  error  is  a  remedial  process, 
and  ought  to  be  used  so  as  to  advance  the 
remedy,  and  ought  not  to  be  administered  in 
the  spirit  of  rigid  and  inflexible  technicality. 
Tbe  plalntfCT  In  error  was  entitled  to  tbe  Judg- 
ment of  the  appellate  court  on  this  motion. 
Only  such  motions  and  rulings  as  were  made 
before  the  Judgment  of  conviction  could  be 
reviewed  on  the  first  writ.  The  plaintiff  in 
error  had  a  right  to  make  a  motion  for  oew 
trial  after  Judgment,  and  the  statute  (section 
2406)  declares  that  tbe  appellate  Jurisdiction 
of  the  court  "shall  extend  to  all  questions  of 
law  which  may  arise  upon  a  motion  for  a 
new  trial,"  irrespective  of  whether  made  be- 
fore or  after  Judgment.  In  State  v.  Smith, 
65  Wis.  98,  96,  97.  26  N.  W.  258.  the  order  of 
a  circuit  court  affirming  the  order  of  a  court 
commissioner  dlschai^lng  a  prisoner  ou  ha- 
beas corpus  was  held  to  be  In  the  nature  of 
a  final  Judgment,  and  reviewable  on  writ  of 
error,  and  CJole,  C.  J.,  said:  "There  is  no 
express  provision  made  by  statute  for  review- 
ing such  a  decision  of  the  circuit  court,  but 
we  are  Inclined  to  hold  that  it  may  be  had  on 
a  writ  of  error.  The  order  made  in  such  a 
proceeding  by  the  court  Is  in  the  nature  of 
a  final  Judgment,  and  the  policy  of  our  con- 
■titutlon  and  laws  Is  to  allow  a  review  of  such 
an  adjudication;  and  It  Is  most  in  accord  with 
our  rules  of  practice  to  allow  this  to  be  done 
on  writ  of  error."  In  Com.  v.  Coy,  157  Mass. 
200,  217,  32  N.  E.  4,  an  application  for  a 
writ  of  error  to  an  order  denying  a  motion  for 
a  new  trial  made  after  Judgment  under  a 
statDte  the  same.  In  substance,  as  our  own, 
was  denied,  for  tbe  reason  that  the  discretion 
of  tbe  court  in  refusing  a  new  trial  covld  not 
1)6  rerfewed  on  a  writ  of  otot;  the  court 
stating  that  It  did  not  appear  that  any  ruling 
had  been  made  upon  a  question  of  law. 
From  this  it  must  be  onderBtood  that  a  writ 
of  error  would  lie  to  such  an  order  If  It  in- 


volved a  question  of  law.  It  has  been  the 
settled  law  of  this  state  for  more  than  40 
years  that  this  court  will  review  a  discretion- 
ary order  on  a  writ  of  error,  and  reverse  It 
if  the  discretion  of  the  lower  court  bas  been 
abused  or  Improperly  exercised  (Knox  v. 
Arnold,  1  Wis.  71;  West  v.  State,  Id.  I'OB); 
for  in  such  case  the  question  becomes  one  of 
law.  I  think,  therefore,  that  tbe  writ  of  er- 
ror should  have  been  sustained,  and  that 
the  matter  pres^ted  on  the  motion  drawn 
from  unwilling  witnepses  was  such  as  to  re- 
quire a  reversal  of  the  order  and  a  new  triaL 
But,  if  the  rIgbL  to  review  the  order  on  this 
writ  is  open  to  such  serious  doubt  that  It 
ought  not  to  be  maintained,  then  it  is  clearly 
the  duty  of  the  court,  with  the  record  l»- 
fore  it,  and  the  plaintiff  In  error  seeking  tbe 
exercise  of  Its  undoubted  appellate  jurisdic- 
tion, to  adopt  suitable  rules,  and  frame  a 
writ  of  certiorari  for  all  such  cases,  and  to 
issue  the  writ,  and  proceed  to  a  review  of 
the  order,  as  the  court  did  In  Re  Flaher, 
referred  to. 

WINSLOW,  J.  I  concur  In  the  foregoing 
oidnlon  of  Mr.  Justice  PINNSY. 

NOTE  (Maraball.  J.).  In  preparing  the  opin- 
ion of  the  court.  Com,  v.  Coy,  157  Mass.  200, 
32  N.  E.  4,  was  examined,  hut  not  cited,  be- 
caUHe  the  statute  of  that  Btate,  which  first  ap- 
pears in  the  Revision  of  1860,  authorizes  the  re- 
view of  qiieeitioDS  of  law  and  final  judgmrate 
in  criminal  cases  npon  writs  of  error,  (icn.  St. 
c.  146,  §  11.  Formerly  the  law  provided  only 
for  a  writ  of  error  to  review  a  final  judgment 
or  award  or  order  In  the  nature  of  a  final  judg- 
ment. Rev.  St.  1836,  c.  82,  S  31;  Laws  1842,  c. 
54.  The  holdins  of  the  court  was  then  accord- 
ingly. Cooke.  Petitioner,  15  Pick.  2;M^237. 
Whatever  change  afterwards  occurre<i  in  the 
ruling  of  the  court  followed  the  change  in  the 
statute. 


TOWNE  V.  SALENTINE. 
(Supreme  Court  of  Wisconsin.   Feb.  18,  180G.) 
Dbbd  — RBaBRTiTioM— 'VuiDiTT  or  Tax  Titlb. 

1.  A  deed  In  which  the  description  of  the 

property  is  followed  by  a  reservation  of  a  por- 
tion of  that  described,  to  be  used  for  a  specifiui 
purpose,  as  an  alley,  operates  as  a  conveyance 
of  the  fe«  of  the  portion  reserved,  subject  only 
to  tbe  easement  declared. 

2.  Plaintiff  owned  the  fee  of  a  strip  of 
ground  on  which  rested  an  easement  for  its  use 
as  an  alley  in  perpetuity  in  favor  of  the  owners 
of  both  plaintiff's  and  defendant's  properties. 
The  strip  was  erroneously  assessed  to  defendant 
as  a  part  of  bis  property.  He  allowed  his  prop- 
erty to  be  sold  for  taxes,  and  procured  it,  to- 
gether with  the  strip,  to  be  bought  for  bis  bene- 
fit, and  after  the  execotion  of  a  tax  deed  the  tax 
title  was  conveyed  to  him,  under  which  he  claim- 
ed ownership  of  the  alley.  No  notice  of  the  ap- 
pliratlon  for  a  tax  deed  was  served  on  plaintiff. 
HHd,  that  the  tax  deed  was  void,  and  should  be 
set  aside  on  repayment  by  plaintiEf  of  the  taxes, 
as  required  by  statute. 

Appeal  from  circuit  conrt,  MUwankee  coun- 
ty; D.  H.  Jotuuon,  Jndse. 

Action  by  Annie  L.  Towne  against  Chris- 
tian Salentine.  Jnc^ent  f^  plaintiff,  and 
defendant  appeala-pig^^^oOgle 
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On  tbe  IBtH  d«y  of  Se»tember,  1S70,  Jolui 
Hum  owned  lots  12,  13,  and  14  In  block  27, 
In  the  FIftb  ward  of  tlw  dtr  UUmi&ee. 
Bach  lot  was  50  feet  wide,  and  fronted  on 
Beed  atreet  The  three  tosether  constituted 
a  tract  ISO  feet  wide  by  190  teet  long,  bound- 
ed by  Reed  street  on  the  west,  by  Virginia 
street  on  the  north,  and  a  public  all^  on  the 
east  On  the  day  named  Nasro  conveyed  a 
portion  of  said  land  to  Joseph  Bumham  by 
deed,  describing  the  tract  conveyed  as  fol- 
lows: "The  west  106  feet  of  tots  12,  18.  and 
14,  of  block  27,  6tfa  ward,  and  south  12% 
feet  of  the  east  GG  feet  of  said  lot  12  In  block 
37,  roserving  th»ef nun  the  east  5  feet  of  the 
west  105  feet  of  said  lots  12, 13,  and  14,  and 
the  south  12%  feet  of  the  east  ^  feet  of 
said  lot  12,  to  be  need  for  and  kept  open  as 
an  alley  for  all  ownoca  of  said  lota  12,  13, 
and  14,  in  aaid  tdocfc  27,  for  them  and  their 
htirs  and  assigns,  forever."  At  the  same 
time  he  conv^ed  the  balance  of  said  lots  to 
Augusta  Balentlne  by  deed,  describiug  the 
part  conveyed  as  follows:  "The  oset  S5  feet 
of  lots  12,  13.  and  14  in  block  27  In  the  city 
of  Milwaukee,  except  therefrom  the  south 
12%  feet  of  the  east  55  feet  of  said  lot  12. 
which  are  to  be  used  as  an  alley  for  all  own- 
ers of  said  lots  12,  IS,  and  14;  also  reservfaig 
tiierefrom  the  west  5  teet  of  the  east  r*5  feet 
of  said  lots  12, 13,  and  14,  and  the  north  12% 
feet  of  the  aouth  25  feet  of  said  lot  12,  to  be 
used  for  and  kept  open  as  an  alley  for  all 
owners  of  said  lots  12,  13,  and  14  In  said 
block  27,  and  for  them  and  th^  heirs  and 
asdgna,  forever."  At  the  time  of  the  com- 
mencement of  this  action,  and  for  more  than 
four  years  theretofore,  ptalotiff  owned  that 
portion  of  said  lots  described  In  the  flmt- 
mentloned  coDTeyance,  and  defraidant  that 
portion  described  in  the  second-mentioned 
conveyance,  except  so  far  as  the  title  was 
affected  by  a  tax  deed  hereinafter  mention- 
ed, under  which  defendant  claimed  the  ex- 
clusive title  to  the  12%-foot  strip.  Since 
the  two  conveyances  mentioned  were  made, 
the  10-foot  alley,  extending  from  Virginia 
street  south  through  the  lots,  and  connect- 
ing with  the  12%-feot  strip  on  tbe  south  Bide 
of  lot  12.  so  as  to  allow  the  free  passage 
by  way  of  said  alley  and  strip  from  tbe 
public  alley  on  the  east  side  of  said  lots  to 
Virginia  street,  bad  been  kept  open  with 
slight  Interruptions,  and  used  in  accordance 
witb  tbe  terms  of  said  conveyances.  For 
several  years  prior  to  the  commencement  of 
this  action,  and  including  the  year  18HU, 
the  V^Mi-toot  strip  was  assessed  as  a  peit  of 
the  east  55  feet  of  lot  12,  and,  for  tbe  pur- 
pose of  obtaining  a  tax  deed  covering  tbe 
said  strip,  and  cutting  oCT  plaintiff's  rights 
thereto,  defendant,  for  tbe  year  litSd,  omit- 
ted to  pay  the  taxes  on  the  east  5o  feet  of 
said  lot.  and  It  was  thereafter  sold  at  tax 
ssle  for  dellnguont  taxes,  and  iKtugtat  in  by 
C.  W.  Mllbratb,  who  bought  at  the  tax  sale 
by  arrangement  witb  dcfendaut.  Thereaft- 
er MJlbrath,  in  tbe  interest  of  defendant,  on 
the  2Tth  day  ot  September,  l&t3,  took  a  tax 


deed  eoverlns  said  east  56  feet,  and  tberc- 
after.  <m  the  6th  day  of  November,  1808,  he 
quitclaimed  to  defendant,  who  thereupon 
■erted  title  to  said  strips  and  placed  a  gate 
across  It,  but  did  not  wholly  uelnde  i^ln- 
tlff  therefrom.  DefWdant  paid  the  taxes  mi 
tbe  strip  as  a  part  of  tbe  east  55  f«et  of  said 
lot  12  each  year  after  1889.  The  court  found, 
anoag  other  things,  tbe  facts  aa  above  set 
forth,  and  that  the  only  notice  of  the  appli- 
cation for  the  tax  deed  served  upon  anybody 
was  served  on  defendant;  that  be  was  not, 
at  the  time  of  such  service,  the  owner  or 
occnpant  of  said  strip,  bnt  that  plaintlflF  was 
such  owner,  and  la  possession  of  tbe  same. 
The  court  decided  that  the  tax  deed  was 
void,  and  ordered  plalntUf,  as  a  eoadltlon  of 
recovery,  to  pay  the  taxes  asseaaed  on  the 
strip  that  had  been  paid  by  the  defendant, 
with  interest  and  charges,  as  provided  by 
statute  In  such  cases.  It  was  stlpnlsted  by 
the  parties  tliat  tme-tenth  of  the  tax  on  the 
whole  lot  woold  be  an  equitable  division, 
and  the  court  m^erad  aeooidlngly.  The 
amooat  of  taXM  was  computed  m  the  as* 
sesed  valuation  of  the  lot,  ex^uslve  of  im- 
provements, and  was  paid,  and  thereupon 
Jodgmeni  was  rendered  In  plalntllTs  favor, 
from  which  judgment  this  appeal  was  taken. 

Julius  E.  Roeher  and  Howard  &  Malloiy, 
for  appellant.  Quarles,  Spence  St  Quarles, 
for  respondent, 

MARSHAL!^  J.  (after  stating  tbe  facta). 
Several  questions  are  presented  by  the  excep- 
tions to  the  findings  of  tbe  trial  court  and  tlie 
order  for  Judgment.  The  first  in  order  is  that 
the  deed  from  Nszro  to  Bnmfaam  conveyed 
only  an  easement;  hence  that  plaintiff,  claim- 
ing under  tkiat  title,  never  was  the  owner  of 
the  12Vj-foot  strip,  or  tiad  any  Interest  there- 
in, except  that  of  an  easement  This  claim  la 
based  oo  the  principle  that  in  the  construction 
of  a  deed  tbe  part  excepted  from  the  grant  is 
held  to  U>  something  not  granted,  and  which 
does  not  pass  at  all  from  the  grantor  making 
the  exception,  unlike  a  reservation,  which  is 
the  taking  back  of  something  included  in  the 
grant.  Fischer  v.  Laack,  70  Wis.  318,  45  N. 
W.  104;  Id.,  S5  Wis.  280,  55  N.  W.  398;  Rich 
V.  Keilsdorff,  22  Wis.  M4.  In  the  last  case 
tbe  rule  which  an>ellant  Invokes  Is  stated  as 
follows:  "A  reservation  is  always  of  some- 
thing taken  back  out  of  that  which  Is  granted, 
while  an  exception  is  some  part  of  the  estate 
not  granted  at  alL"  Testing  the  two  convey- 
ances made  by  Nasro,— tbe  oue  to  Bumham, 
tbrouKh  which  respondent  claims,  and  the 
other  to  Augusta  Satentlne,  through  which  ap- 
pellant claims,— It  is  plain  that  tbe  title  to  tbe 
12%-foot  strip  was  by  clear  and  unambiguous 
words  in  tlie  first  conveyance  vested  in  Bum- 
ham, reserving  tbe  easement  of  a  right  of 
way  over  the  strip  for  all  owners  of  or  per- 
sons interested  in  lots  12,  13,  and  14;  and 
that  tbe  words  of  exception  in  the  deed  to 
Augusta  Salentiue  excepted  out  of  tbe  grant 
to  her  tbe  12^toot  strip,  soJtba| 
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ed  to  her  or  any  Interest  whatever  except  an 
easement  In  the  strip  to  use  ttie  same  as  a 
pasfto^way  In  common  wttfa  the  otber  pro- 
prietors of  Hie  lota  Tbe  deed  appears  to 
hare  been  made  advisedly.  Tbe  conveyance 
In  tbe  one  of  tbe  fee  reserving  the  easement 
is  conalatent  with  the  exception  out  of  the 
Krnnt  tn  the  other  of  the  12^foot  strip;  the 
same,  however,  to  be  for  use  as  a  passageway 
for  ail  persons  Interested  In  tbe  three  tots. 
Such  was  tbe  bedding  of  the  trial  court,  ud  It 
la  cleaily  right. 

Brror  is  assigned  in  that  there  was  no  aU»- 
gatlan  of  poseesslon,  and  hence  that  tbe  com- 
plaint fUIs  to  state  a  good  cause  at  action; 
bat  it  appears  that  tbe  complaint  was  prop- 
erly ameaded  cm  the  trial  so  as  to  allege  po»- 
session,  and  the  fkct  was  found  by  the  court 
In  plataitUFs  fiivor  on  anffldent  evidence. 

There  an  Baffldent  facta  ftound  to  avoid  the 
iBx,  deed.  Bltim-  the  t&ct  that  tbe  strip  was 
asseved  as  a  part  of  the  east  B&  feet  of  lota 
12,  13,  aad  14,  Instead  of  separately,  and  te 
platntlff,  the  tme  owner;  or  the  fact  that  no 
notice  was  served  1190a  the  plaintUf,  as  tbe 
«wner  and  t2ie  party  la  possesion,  of  tbe  ap- 
idlcatlon  for  the  tax  deed,— was  sufficient  to 
mroM  sneh  deed,  the  action  baring  been 
toongtit  before  the  dpflecta  la  that  regard 
w«e  cured  1^  tiie  atatots  of  limitations 
Whlttaker  v.  JanesriUe,  S3  Whh  7U;  Jenkins 
V.  SupevTtson,  16  Wis.  11;  State  v.  WUUston, 
20  WlB.  228;  HnmllMn  v.  Fond  du  Lac,  25 
Wta.  490;  OvIoB  v,  Noonan,  U.  072;  Stegel 
V.  SupervlsoE%  26  Wla.  70;  Potts  v.  Cooley,  61 
l¥l&  3B8,  8  W.  1S8;  Howe  Genln,  67 
Win.  2M|  13  N.  W.  Ml. 

It  was  etlpalated  that  payment  of  anc4enth 
4tf  tbe  taxes  chazvaaUe  to  the  whole  lot,  wlUi 
Interest  and  charges,  under  section  9087,  Be«. 
8t.,  as  a  condition  fasecadnnt  to  respondent's 
lil^t  to  reaover,  would  be  anffldent  compU- 
ance  with  such  section,  aad  cm  that  stipubir 
tiw  and  the  ovUence  the  court  ordered  tbe 
pavmBBt  ctf  ft6.12.  It  appears  tbat  ais  In- 
«tnded-  abant  tecr^evraithB  of  the  total  taxes 
paid  by  deffadaart.  In  anrlvlng  at  a-  concfai- 
BloD  tlie-tdal  court  conalderad  only  the  tax  on 
the  lot,  ewlndve  of  tha  improvementa  That 
Is  dearly- iBdIctod  in  tbe  flndlngn.  Objectloa 
la  made  to  this,  and  It  Is  said  by  appellant  tbat 
there  la  no  evMonce  in  tbe  case  to  Aow  upon 
what  basis  tbe  cempatatisn  was  made.  An 
cxanlnatloa  of  ttie  printed  ease  bears  out 
such  contention*  Imt  the  blU  of  exceptions  In 
tbe  veoofd  disdoses  the  fsct  tliat  the  east  66 
feet  of  lata  12,  13,  and  14  wen  assessed  as  a  j 
rtngle  ttaet,  exdoslve  of  tbe  In^rovements, 
at  12,000,  and  tbe  Improrements  at  91.5Ue. 
Tbe  ftonn  of  the  stlpnlstion  was  aa  foUowa: 
*'lt  18  agreed  by  tbe  parties  that  a  ftUr  pn»- 
irartton  of  tbe  tares  assessed  00  the  entire 
tract  of  55  by  150  feet  wouM  be  ten  per  cent 
of  the  whole  for  tha  12V^fioot  strip  embraced 
In  tbe  adey."  Tbe  eoart  obviously  ctraslder^ 
ed  tMs  Btipolatioo,  under  the  facts  of  the 
«aae,  as  requtrtiw  payment  ot  12  per  cent  at 
tbe  taxc%  exclusive  «f  the  tmpfovementa,  and 
made  Oie  computation  and  flndi^  according* 


ly.  We  think  tlie  cooBtroctlon  was  right,  and 
a  veriflcatlon  of  the  computation  shows  ttiat 
it  is  substantlaUy  correct.  We  see  no  re- 
versible error  In  the  case,  and  it  follows  tbat 
the  Judgment  of  the  circuit  court  must  be 
affirmed.  The  judgment  of  the  circuit  court 
is  affirmed. 


GOLDSMITH  v.  DARLING  et  at 

fSupreme  Court  of  Wisconein.   Feb.  18,  1808.) 

Btatotb  or  Famos  — SoKaBNDBB  or  Wairra-i 
Lkasb. 

An  executed  verbal  agresment  to  anr- 
render  a  written  lease  is  not  within  tbe  statute 
of  frauds. 

Appeal  from  si4>erior  court,  Milwaukee 
county;  B.  N.  Austin,  Judge. 

Action  by  Bernard  Goldsmith  against  R. 
H.  Darling  and  another  to  recover  rent. 
From  a  Jud^ent  for  plaintiff,  defendants 
appeal.  Affirmed. 

This  action  was  brought  to  recover  Inatall- 
ments  of  rent  alleged  to  be  due  on  a  written 
lease  under  which  defendants  rented  a  room 
in  a  building.  In  the  city  of  Milwaukee, 
known  as  the  "Ooldsmlth  BuUdlug."  for  a 
period  of  three  ye&rs.  Defendants  admitted 
the  execution  of  the  lease,  but  alleged  that 
they  never  entered  Into  possession  of  the 
room,  and  thaiv  after  signing  the  lease,  it 
was  surrendered  to  plaintiff's  asslg;nee.  and 
tlmt  such  aasignee  accepted  such  surrender 
by  taking  poasesslou  of  the  room.  A  ver- 
dict and  Judgment  were  rendered  for  plain- 
tiff, and  defendants  appealed. 

Ktnne  &  Curtis,  for  fippelhints.  MiUer, 
Noyes  &  Miller  and  Loyal  Durand,  tor  re- 
apondent 

MARSHALL,  J.  Tbe  trial  court  left  It  to 
the  Jury,  on-  the  evidence,  to  determine 
wtartiiec  tbera  was  an  axecuted  veital  agree- 
ment to  surrender  tbe  leased  premises.  The 
Instructions  which  wwe  excepted  to  Ad  that, 
in  elFect  and  notblog  more.  The  exceptions 
to  tha  cha^  of  the  court  In  tbia  regard, 
now  pressed  upon  tbe  atfeentlon  of  this  court, 
pnceed  upoa  tbe  theory  that  it  was  error 
to  admit  evidence  of  a  verUal  agrepment  to 
sntrender  the  reema  aad  teaai^  and  error  to 
leave  it  to  the  Jory  to  find  wtether  there  waa 
such  verbal  agreement  entaced  into,  becaase 
the  surrender  ef  a  wrtttm  lease  cam  not  be 
pnporly  eatsdinsked  bv  parol  evidence.  Tbe 
rule  wUA  aopellants-  Invoke  la  beeanae  d 
;  the  atatnte  of  frauds  (asetlea  2302,  Rev.  8t^: 
"No  estaite  or  Interest  In  landa  •  *  • 
shall  be  *  *  *  sumndered  imlass  by 
act  or  eperatkm  of  law  or  by  deed  or  convey- 
ance  tn  writing  snbscribad  by  the  party 
•  •  •  Borrenderteg  •  •  •  tbe  aame." 
The  leaned  counsri  for  ■gpijlinte  are  In  er- 
ror in  respect  to  proving  by  parol  the  war- 
ruder  of  a  written  laaae.  Tbe  nde  of  law 
Inv^eddnes  not  go  to  tbe  extent  «f  preUbit- 
Ing  proof  by  parol  of  a  verbai  agreement  to 
■onender,.  but  only  tbat  saeh  an  agreement 
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a  cencellation  of  the  leaae.  To  that  effect 
are  Kneeland  t.  Schmidt.  78  Wto.  ftlS,  47  N. 
W.  438:  Telford  r.  Proet,  76  Wla.  172,  44  N. 
W.  835;  Wltman  t.  Watry.  31  Wla.  638.  and 
other  cases  efted  by  connseL  Also^  O'Doa- 
neU  T.  Brand.  85  Wis.  07.  5S  N.  W.  154.  and 
many  other  cases  that  tnifiht  be  cited.  Also, 
all  text  writers  on  the  subject  But  the 
same  anthorltles  also  hold,  anil  It  Is  elemen- 
tary,  la  fact,  that  a  verbal  agreement  to  sur- 
render, acted  upon  by  an  actoal  surrender 
and  acc^tance,  li  suffldent  to  cancel  Uw 
lease. 

The  learned  circuit  jndge  chanced  the  Ju- 
ry as  follows:  "In  order  to  constitute  a  val- 
id surrender  of  a  written  lease  for  a  term 
exceeding  one  year,  there  mnst  either  be  a 
surrender  In  writing,  or  there  must  be  an 
agreement  made  between  the  parties,  one 
side  offering  to  surrender  the  lease  and  to 
Borrender  the  premises,  and  an  acceptaoce 
on  the  part  of  the  landlord.  If  there  was 
simply  an  agreement  to  surrender  the  lease, 
not  acted  upon  or  carried  out  by  tbe  p-ir- 
tles,  then  there  was  no  Talld  surrender  of 
the  premises  and  of  the  lease."  Other  por- 
tions of  the  charge  proceed  on  the  same  line, 
all  of  which  were  excepted  to.  The  Instruc- 
tions gave  the  law  applicable  to  the  case  to 
the  Jury  correctly.  A  written  lease  cannot 
be  canceled  by  a  parol  agreement  alone,  but 
an  executed  parol  agreement  to  surrender 
will  effect  such  caucellatlon.  We  see  no  re- 
versible errors  In  the  case.  It  follows  that 
the  Judgment  of  the  superior  court  must  be 
affirmed.   Jndgment  affirmed. 


CLOEUS  et  aL  v.  HOLLISTER  MIX.  CO. 
et  al. 

(Supreme  Court  of  l^nsconsin.  F^.  18,  1896.) 

CoRrosA.TiOKi— Dkvts  Dob  L&soBBBa— LiisiLiTr 
OF  Stockholdciu. 

Rev.  St.  I  1769.  providins  that  the  etodk- 
holdera  of  eveir  corjtoratioa,  other  than  railroad 
corporatiomi,  snail  be  personally  liable  for  all 
debts  that  may  be  doe  and  owing  to  Inborera  for 
servicefl  performed  for  soch  corporation,  la  not 
restricted  io  its  operatkto  to  services  performed 
in  the  state  of  Wisconsin. 

Appeal  from  superior  court,  Milwaukee 
comity:  J.  C.  Ludwig,  Judge. 

Action  by  Charies  Clolms  and  others  against 
the  HolUster  lUnlng  Company  and  others. 
From  an  order  overruling  a  demurrer  to  the 
complaint,  the  H<^lster  Mining  Company  and 
certain  other  defendants  appeal.  Affirmed.. 

Plaintiffs  brought  this  action,  under  section 
1769,  Hev.  St.,  to  enforce  an  alleged  llablUty 
of  the  stockholders  of  the  defendant  HolUster 
Mining  Company,  a  Wisconsin  corporation, 
for  debts  due  its  Isborers.  The  complaint 
does  not  show  whether  the  claims,  to  euforce 
which  this  action  was  brought,  accrued  for 
labor  performed  in  this  state;  but  otherwise, 
by  appropriate  aliefmttons,  a  good  cause  of 
action  under  the  statute.  It  is  conceded,  is 
stated.  Defendants  HoUister  Mlnlog  Com- 
pany, William  H.  Morris,  George  P.  Miller. 


and  Brajamin  E.  Miller  Interposed  a  general 
demurr»  to  tbe  complaint,  which  was  over- 
ruled by  the  court,  and  from  on  mrder  entered 
In  accordance  with  nich  mllng  thia  appeal 
was  taken. 

Kdwin  S.  Mack,  for  appellaiits.  Timlin  & 
Glieksiuan  (Julius  J.  Pstdc,  of  counsel),  for 
respondenti. 

HARSHAT^U  3-  (after  stating  the  tActe). 
Section  1769.  Rev.  St.,  mider  which  this  ac- 
tion Is  brought,  reads  as  follows:  "'Hie  stodk- 
holden  of  every  corpmtlon,  other  than  rail- 
road corporatkms,  shall  be  personally  UaUe 
to  an  amount  equal  to  the  stock  owned  by 
them  respectively  in  socb  corporation,  for  all 
debts  that  may  be  due  and  owing  to  the 
clerks,  servants  and  labners  for  services  per- 
formed for  such  corporation,  but  not  exceed- 
ing six  months*  service  In  sny  one  case."  The 
sole  Question  presented  on  this  appeal  Is 
whethOT,  under  the  statute.  It  Is  necessary  to 
allege  that  the  Indebtednesd  accrued  for  labor 
performed  in  tbe  state  of  Wisconsin.  It  is 
contended  tm  the  part  of  appellants  that  the 
statute  was  Intended  to  protect  only  laborers 
for  work  done  for  corporations  In  this  state; 
that  persons  who  perform  labor  in  anothM 
state,  though  for  a  Wiscousln  corporatlMi, 
cannot  come  here,  to  the  home  of  the  corpora- 
ticm,  and  Invoke  tbe  Iwneflt  of  the  statute; 
therefore,  tn  ordw  to  make  out  a  complete 
statutory  cause  of  acti<m,  the  comidalnt  must 
show  that  the  work  was  performed  In  this 
state.  We  fall  to  see  anything  in  the  lan- 
guage of  the  statute  to  warrant  i^jpellanta* 
ctHitention.  The  words  are  plain,  their  mean- 
ing unmistakable.  Therefore  no  resort  can 
be  had  to  tbe  rules  for  Judicial  construction, 
for,  "where  the  words  of  the  law  express 
clearly  the  sense  and  int«it,  we  must  hold  to 
that"  Smith,  St  &  Const  Law.  i  478; 
Mundt  V.  Railway  Co.,  31  Wis.  451;  Gilbert 
V.  Dutrult  (Wia)  ©  N.  W.  511.  "The  stock- 
holders of  every  corporation,  other  than  rail- 
road corporations,  shall  be  personally  liable 
to  an  amount  equal  to  tbe  amount  of  -  tbe 
stock  owned  by  them  respectively  In  such  cor- 
poration, for  all  debts  that  may  be  due  and 
owing  to  tbe  clerks,  servants  and  laborers 
for  services  performed  for  such  corporation," 
etc.,  are  tbe  words  of  the  statute.  If  the  In- 
tention of  the  legislature  was  to  restrict  Its 
operation  to  work  performed  in  this  state, 
I  such  intention  could  have  been  made  i^aln  by 
I  saying  so.  For  tbe  court  to  construe  the 
statute  as  If  the  words  "In  this  state"  formed 
a  part  of  it  restricting  the  otherwise  general 
application  of  the  words  "all  WOTk,"  would  be 
Judicial  legislation,  and  not  judicial  construc- 
tion. As  has  been  held  by  this  court  the 
statute  under  consideration  should  be  liberal- 
ly construed  in  favor  of  labtvers.  Mnndt  v. 
Rallwsy  Co.,  supra;  Day  v.  Vinson.  78  Wis. 
188,  47  N.  W.  269.  It  was  obviously  «iacted 
for  their  benefit  and  should  not  be  restricted 
In  its  operation  by  strict  rules  of  construc- 
tion, even  if  It  were  open  to  Judicial  Interpre- 
tation, which  It  is  not.  by^reaaon  of  itbe  idaln 
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and  nnmlstftkable  meaning  of  the  langiia^ 
{ised.  All  laborer^,  without  reference  to  the 
place  where  the  labor  Is  performed,  have  a 
right  to  share,  equally  wltb  laborers  who  per- 
form work  In  tbls  state,  fn  the  beneQts  of  the 
statute.  The  action,  when  brought,  is  to  be 
Instituted  and  prosecuted  for  the  benefit  of 
all,  without  dlscrimhiatlon  In  respect  tJ  the 
place  where  the  labor  la  performed.  Day  t. 
Vinson,  snpra;  Day  r.  Buckingham,  87  Wis. 
215.  58  N.  W.  254.  The  order  of  the  superior 
court,  oremiliUK  the  appellants'  demurrer,  is 
affirmed,  and  the  cause  is  remanded  for  fur- 
ther i^roceedtnss  according  to  law. 


FOUNTAIN  SPRING  PARK  CO.  v. 
ROBERTS  et  al. 
(Supreme  Court  of  Wisconeio.   Feb.  18,  1896.) 

LlikBIUTT  OF  THIBD  PbRSOXS  AlDINO  PbOMOTBHS 
TO  DbIBAUD  CORPOKATION. 

Appellanta  entered  into  nn  o^eement 
with  their  codefendants  whereby  the  latter  were 
to  form  a  corporation  to  purchase  a  tract  of 
land;  the  promoters  to  represent  to  the  stock- 
hoidera  that  they  would  be  compelled  to  pay 
923.000  for  the  Und,  whetean  in  fact  the  land 
waa  to  be  pprchaaea  for  about  ^18,000;  appel- 
lants to  receire  as  a  considerauon  a  portion  of 
the  $10,000  proSta  made  by  the  promoters. 
Beld,  that  appellants  were,  equally  wltn  the  pro- 
motera.  liable  to  the  corporation  for  the  money 
reoeired  from  it  by  the  fraud.  In  excGsa  of  the 
¥13.000. 

Appeal  from  circuit  court,  Milwaukee 
eonnty;  D.  H.  J<^nsoii,  .Todge. 

Action  by  the  Poontaln  Spiing  Park  Oom- 
pany  against  D.  11.  Roberts  and  others. 
Prom  an  order  oremling  a  demurrer  to  the 
complaint,  defendant  Roberts  and  others  ap- 
peal. Affirmed. 

The  complaint  In  this  action,  after  appro- 
priate formal  allegations,  sets  forth.  In  ef- 
fect, that  about  April  or  May,  1891.  de- 
fendants GarrIck  and  WlUla  formed  a  plan 
to  promote  the  organization  of  plaintiff  cor- 
poration, for  the  ostensible  purpose  of  pur- 
chasing a  certain  tract  of  land,  and  selling 
the  same  at  a  inroflt,  but  In  fact  for  the  pur- 
pose of  defrauding  sach  persons  as  might  be- 
come members  of  sncb  corporation,  and  such 
corporation;  that  one  W'elwr  owned  a  land 
contract  between  him  and  Wells  &  XJpham, 
the  owners  of  the  land  which  It  was  pro- 
p<Med  to  purchase,  ander  which  Weber  had 
the  right  to  become  the  purchaser  thereof 
for  the  sum  of  912,750,  of  which  96.000  con- 
sisted of  a  mortgage  on  the  property,  leav- 
ing, as  the  requisite  cash  payment  to  secure 
title  'to  the  premises  under  such  contract,  the 
sum  of  95,750;  that  defmdants  Russell  and 
Robert^  with  knowledge  of  the  fraudulent 
purpose  of  Carrlck  and  Willis,  entered  into 
an  agreement  to  assist  them  In  carrying  out 
the  scheme.  In  consideration  of  receiving  for 
their  services  a  [wrtion  of  the  proflts;  that, 
for  the  purpose  of  Inducing  others  to  become 
stockholders  In  the  proposed  corporation, 
Carrlck  and  WIlUs  each  took  stock  to  the 
amount  of  $900,  and  then  procured  subscrip- 


tions for  the  balance  of  the  capital  stock, 
being  $16,000,  including  their  own  subscrip- 
tions, by  representing  that  the  land  waa  to 
cost  4i:£i,000.  and  was  cheap  at  that  price; 
that  the  persons  who  so  subscribed  for  stock, 
relying  upon  such  representutlons.  paid  in 
full  for  their  stock,  and  took  part  In  organiz- 
ing the  company;  that  all  the  money  paid 
In  was  turned  over  to  Carrick  and  Willis  to 
enable  them  to  secure  the  land  at  the  price 
named;  that,  abont  the  time  Carrick  and 
WllUs  were  circulating  the  subscrlptton  pa- 
per and  obtaining  signatures  thereto.  Russell 
and  Roberts,  In  accordance  with  their  agree- 
ment with  the  former,  and  In  furtherance 
of  the  fraudulent  scheme  to  defraud  the  cor- 
IKmttlon.  purchased  the  interest  of  Weber  In 
the  laud  contract  for  the  sum  of  9600,  and 
caused  the  same  to  be  assigned  to  Russell, 
and  held  snbject  to  the  order  of  the  con- 
spirators, Carrlck  and  Willis;  that  shnrtly 
thereafter  the  latter  paid  Russell  and  Rob- 
erts 9^000  out  of  the  money  paid  In  by  the 
stockholders;  that  the  title  to  the  land  was 
linally  perfected  In  the  corporation  by  the 
co-operation  of  all  the  defendants,  each  act- 
ing to  carry  out  the  general  purpose  of  de- 
frauding the  corporation  for  their  benefit; 
that  the  title  was  so  perfected,  subject  to  in- 
cumbrances amounting  to  97.000,  by  the  ac- 
tual expenditure  of  95,412.73;  while  it  wa» 
made  to  appear  to  the  corporation  that  the 
sum  of  916.000  cash  had  been  paid,  making, 
with  the  tncurabrances,  the  full  sum  of  92S,- 
000;  that  the  sum  of  910,687.27  was  received 
by  defendants  Carrick  and  Willis  from  the 
corporation,  over  and  above  the  amount 
which  they  actually  expended  In  obtaining 
the  land,  which  sum  was  unlawfully  con- 
verted to  their  own  use;  that  of  this  amount 
Carrick  and  Willis  kept  the  sum  of  98,.'>25.27. 
and  turned  over  to  Roberts  and  Russell  92,- 
002.27,  which  Included  a  repayment  to  them 
of  the  9600  they  paid  to  Weber.  The  entire 
history  of  the  transaction  Is  set  forth  In  the 
complaint  In  deUIl,  and  Judgment  Is  de- 
manded against  the  defendants  for  the 
amount  of  money  which  they  retained  as 
aforesaid.  Defendants  Roberts  and  Russell 
Interposed  a  general  demurrer  to  the  com- 
plaint, which  was  overruled  by  the  court, 
and  from  the  order  entered  upon  such  ruling 
this  appeal  was  taken. 

P.  G.  Lewis  and  Williams  &  May,  for  ap- 
pellants. Robinson  &  Qelger,  for  respondent 

MARSHALL,  J.  (after  stating  the  facts). 
The  law  Is  well  settled  that  the  promoters  of 
a  eorporatiou  occupy  such  relation  to  It  that 
tliey  cannot  legally  take  any  advantage  over 
other  members  of  sucb  corporation,  and  that 
they  are  accountable  to  It  for  any  proflts 
which  they  may,  by  a  violation  of  duty  In 
this  repard,  receive.  Chandler  v.  Bacon,  30 
Fed.  5:^8;  Mining  Co.  v.  Spooner,  74  Wis.  307, 
42  N.  W.  259;  Sewage  Co.  v.  Hartmont.  5  Oh. 
Div.  394;  Mining  Co.  v.  Grant,  11  Ch.  DIt. 

018;  Short  v.  Stevenson,  63/Pa,^St.,Mu011 
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<^  Densmore.  04  Pa.  St  43;  McEIbenny's 
Appeal.  (Si  Pa.  St.  188;  1  Hor.  Prlv.  C^orp.  9 
£91;  In  re  Btltlsb  Sei^leBS  Paper-Box  Co., 
17  Gh.  DlT,  471.  In  Mining  Ck>.  T.  Spooner, 
aapra,— A  case  precisely  like  thlB,  In  respect 
to  defendants  Garrlck  and  Wlllla,~the  lav 
pertaining  to  the  subject  was  most  ezhanst- 
iTely  dlscDSSed.  Mr.  Justice  Taylor  there 
■stated  the  condnslou  re&ebed,  as  fcdiowa: 
"It  being  shown  that  the  defendant  formed 
tiie  company  tor  the  purpose  of  purchasing 
this  <vtlon,  and  baring  Induced  the  present 
stockholders  to  fomtsh  $90,000  of  their  mon- 
ey to  make  the  purchase  under  the  false  Im- 
pression, created  by  the  defendants,  tbat  the 
Pendants  would  be  compelled  to  pay  tbat 
amount  tat  the  purchase  price,  and  the  de- 
ffHidants  having  afterwards,  as  officers  and 
agents  of  the  company,  purchased  for  the 
company  such  option,  and  paid  themselTCs 
970,000  more  than  they  knew  they  could  pur- 
chase  It  for,  and  $70,000  more  than  they  In 
'act  paid  for  the  same.  It  seems  to  me  there 
can  be  no  doubt  of  their  UablHty  to  refund 
to  the  corporation  the  970,000  so  obtained." 
It  being  concede^  as  it  must  t>e,  tbat  there  la 
a  good  cause  of  action  stated  In  the  com- 
plaint against  Garrlck  and  Willis,  the  actual 
promoters  of  the  enterprise,  and  the  persons 
who  made  the  false  representations,  and  dl- 
•lectly  received  the  fruito  of  the  fraudulent 
tmnsactfon,  the  question  Is  presented  on  this 
appeal  of  whether  Roberts  and  Russell,  whom 
they  employed  to  assist  them  In  perpetrating 
the  fraud,  for  a  portion  of  the  profits,  and 
who,  with  knowledge  ot  the  facts,  aided  them 
in  the  scheme,  are  also  liable  to  the  corpora- 
tion. It  Is  not  alleged  that  they  had  any 
^UngB  directly  with  the  plaintiff  or  Its 
nembers,  or  occupied  any  "ilduclary  relation." 
atrlctly  so  called,  to  them,  or  that  they  made 
any  misrepresentations  to  the  stockholders, 
or  personally  knew  that  any  were  made.  To 
support  the  contention  that  they  are  not  Ua- 
We  on  the  facts  stated,  counsel  for  appel- 
Iftuin  dte  Oil  Co.  v.  Densmora,  and  McRI- 
li^iny's  Appeal,  supra  but  an  examination 
■of  those  cases  falls  to  disclose  wherein  they 
are  aj^llcable  to  the  facts  alleged  in  the  com- 
Iflalnt.  Here  it  is  distinctly  alleged  that 
Canick  and  Willis  entered  Into  an  agreement 
with  appellants  whereby  the  former  were  to 
promote  the  organization  of  the  corporation, 
and  directly  procure  it  to  take  the  property 
at  $23,000,  and  appellants  agreed.  In  consid»- 
atlon  of  a  part  of  tbe  profits,  to  aid  In  carry- 
ing out  the  scheme  which  resulted  in  defraud- 
ing phLlntlfC  out  of  (10,587.27;  tbat  appel- 
lautH  carried  out  their  part  of  the  agreement, 
and  actually  received  a  portion  of  the  fruits 
of  the  fraudulent  transaction,  with  knowl- 
edge of  tbe  facts.  The  principle  of  law  that, 
where  several  persons  combine  to  carry  out 
a  fraudulent  conspiracy  to  cheat  another, 
each  and  all  of  such  persons  are  liable  to  the 
defrauded  party,  without  reference  to  the 
amount  of  the  fruits  of  the  fraudulent  trans- 
action he  obtains,  or  the  degree  of  his  actlvi- 
tgr  in  the  scheme,  la  too  well  settled  to  admit 


of  discussion,  or  to  Deed  any  dtatton  of  au- 
thority In  rapport  of  It  It  to  on  that  princi- 
ple that  defMidants  Roberts  and  RnssHt  are 
charged  In  this  cam,  and  the  aUegattons  of 
the  complaint  In  that  r^rd,  as  hppears  frOm 
the  statement  of  fftets,  make  oat  a  conspir- 
acy to  defraad,  entered  into  aad  carried  out 
■I^  all  the  defendants;  hence  all  are  equally 
liable,  and  the  complaint  states  a  good  cause 
of  actI<Hi,  as  to  each.  It  follows  from  the 
for^h^  that  the  demurrer  to  tbe  complaint 
was  properly  overmled.  The  order  of  the 
drcuit  court  for  Milwaukee  county  Is  af- 
firmed. 


BACKHAUS  V.  CHICAGO  &.  N.  W.  RY.  CO. 

(Supri  me  Court  of  Wisconain.    Feb.  18,  1896.) 

Carribus  or  Goods — Liabilitt  as  Warbbooshbn 
— OpfoRTUMiTi  TO  Remove  Ooods— What 

IS  RBASOKABbB  TlMB. 

1.  Tho  liability  of  a  carrier,  at  euch,  ceases 
when  a  reasonable  time  has  elapsed,  after  tbe 
gooda  roach  tbeir  deatiaation,  for  the  coudgnee 
to  remove  them. 

2.  Actual  Dotice  of  the  arrival  of  goods,  giv- 
en by  the  carrier  to  the  conngnee's  agent  three 

,  days  before  the  pr(H)erty  ms  destroyed  by  ac- 
]  ddental  liie,  releaaea  the  carrier  from  lisUlitT. 

I    Appeal  from  superior  court,  Milwaukee 

,  county;  J.  G.  Ludwlg,  Judge. 

Actim  by  August  F.  Backhana  i^ialBat  the 

!  Chicago  &  NOTthwestem  Railway  Company. 

'  From  a  Judgment  for  defendant  on  a  ei>ecial 

i  verdict,  plaintfff  appeals.  Afllrraed. 

This  action  vras  brouglit  to  enforce  ao  al- 
leged UaWllty  of  defendant,  aa  commtm  car- 
rier, for  goods,  belonging  to  plalntlCf,  de- 
stroyed by  flre  white  In  posaesslon  of  d^end- 
ant.  The  facts  requtalte  to  a  proper  under- 
standing of  the  cose  are  suffldently  stated  In 
tiie  (pinion. 

Turner,  Bloodgood  9t  Kemper,  for  appel- 
lant Winkler,  Flanders,  Smith,  Bottum  & 
Vilas,  for  respondent 

MARSHALIi,  J.  Plalutlir,  for  a  consider- 
able period  of  dme  prior  to  the  happening  of 
the  loss  hereinafter  mentlonGd,  carried  on 
the  business  of  a  commission  merchant  in  the 
city  of  Milwaukee,  handling  and  sellliig  hops. 
,  He  was  not  the  owner  of  a  warehouse,  and 
I  had  been  accustomed  to  have  his  goods  trans- 
ported to  Milwaukee  over  defendants  line  of 
railway,  and  to  leave  the  proiierty  in  Its  poa- 
sesslon,  at  its  warehouse,  till  sold  or  re- 
shipped;  and  it  bad  been  the  custom  of  de- 
fendant, upon  receipt  of  any  such  property 
at  Milwaukee,  over  Its  line  of  road,  to  notify 
plaintiff  by  postal  card,  and  of  plalntlfF  to 
I  rdy  upoD  receiving  such  notice.  For  some 
weeks  prior  to  the  loss,  plaintiff  had  been 
absent  from  the  city,  traveling  In  Dakota, 
White  his  son,  a  young  man,  was  left  to 
attend  to  his  business.  The  property  arrived 
In  Milwaukee  on  tbe  24tb  day  of  October, 
1892,  and  was  unloaded  and  placed  In  de- 
fendant's warehouse  October  20th,  where  It 
remained  till  October  2Stb,  when  It  was  de- 
stroyed by  accide^^J^^  (3cR5gte 
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tbe  son  was  peraoiially  notified  of  the  ar^ 
rlTBl  of  tbe  hoiM.  On  that  day  tbe  defend- 
ant, in  accordance  witb  its  uniform  custom, 
caused  a  ooUce  to  be  made  out  on  a  postal 
card  for  the  purpose  of  notifying  plaintltC, 
wblcb  it  thereafter  caused  to  be  transmitted 
to  blm,  at  his  Mllwaulcee  address,  tbrougli 
tbe  mails.  Tbe  Jury  found,  spedally,  tlie 
facts  In  accordance  witb  tbe  foregoing  state- 
ment, and  also  found  In  tbe  afflrmatiTe  In 
answer  to  the  seventh  Question,  which  was 
as  follows:  "Was  the  plaiotifF's  son,  on  the 
25th  day  of  October,  1882,  notified  of  the  ai^ 
rival  of  the  two  cars  of  hops  at  Milwaukee, 
containing,  respectively,  seventy-flre  and  seT- 
enty  bales?"  Plaintiff  moved  to  atrike  out 
the  seventh  question  and  answer,  also  the 
ninth  question  and  answer,  wblcb  last  need 
not  be  particularly  referred  to,  and  for  Judg- 
vaaA,  which  motion  was  denied.  Defendant 
moved  for  Jodgment  on  tbe  qieclal  verdict, 
wlilcb  motkMi  was  granted,  and  judgment 
was  entered  acconUngly,  trom  wblcb  thts 
appeal  waa  taken. 

Tbe  turning  queatloD  bere  Is.  did  tbe  11a- 
UUty  of  defendant  aa  a  common  carrier  ter- 
minate t>efore  the  fire?  Tbe  law  In  respect  to 
the  subject,  generally,  baa  been  long  settled 
In  this  state.  In  Wood  v.  Crocker,  18  Wis. 
345,  the  caaa  of  Moaes  v.  Railway  Co.,  32  N. 
H.  523,  was  antroved,  aa  correctly  stating 
tbe  tme  mle;  and  the  dedslon  then  r&i- 
dered,  though  In  conflict  with  some  KOthort- 
tlea  on  the  sabjeet,  baa  not  eluce  been  de- 
parted ^m.  though  tbe  matter  has  several 
times  been  before  tbe  court.  Wood  v.  Rail- 
way Co..  27  Wis.  541;  Parker  y.  Railway  Co.. 
30  Wta.  680;  Lemke  v.  Railway  Co..  39  Wis. 
455.  In  the  early  ease  it  was  held  that  tlie 
liability  of  a  railway  company,  as  a  oommon 
carrier,  for  goods  transported  over  its  line, 
contlnuea  until  the  goods  are  ready  to  be  de- 
livered at  tbe  place  of  destlnatton  on  the 
road,  and  tbe  owner  or  consignee  has  bad  a 
reascHiable  c^portiinlty  to  take  them  away; 
and.  on  tbe  sub^act  of  "reasonable  ajjigoT- 
tuni^  to  remove  tbe  goods,"  the  court  li^d, 
In  effect  that  tbe  words  are  not  to  be  ooo- 
strued  with  reference  to  any  particular  cir- 
cumstances In  tbe  condition  of  the  owner  or 
otmslgnee  of  tbe  property  which  may  render 
It  neceasaiy,  for  bla  own  convenience  or  ac- 
commodation, that  he  should  Iiave  a  kmger 
time  or  better  oppMtnnlty  than  If  be  resided 
In  the  vidnlty  of  tbe  depot,  and  was  pre- 
pared with. tbe  means  and  faculties  for  tak- 
ing the  goods  away,  which  doctrine  bas  al- 
ways since  been  adhered  to.  It  follows  that 
tbe  owner  w  consignee  of  goods  transported 
over  a  railroad  la  himself  held  responsible  to 
be  TlgUant  In  determining  the  time  of  their 
arrival,  and  to  remove  his  property  as  soon 
aa  i»actlcable  after  the  termination  of  the 
transit;  that  his  own  convenience  or  ab- 
sence doea  not  cut  any  figure  In  the  matter. 

It  Is  contended  by  appellant  that  the  cir- 
cumstance of  rospMidenf  s  custom  to  notify, 
fay  mall,  patrons  of  its  road  of  the  arrival  of 
T.66M.w.no.5— 26 


their  goods  at  the  place  of  destination,  and 
of  appellant  to  rely  upon  it,  should  be  held 
to  prevent  the  former  from  Invoking  tbe 
benefit  of  the  establlsbed  rule  that  notice  Is 
not  necessary  in  order  to  terminate  the  lia- 
bility of  a  common  carrier;  but  the  view  we 
take  of  this  case  renders  It  unnecessary  to 
decide  that  question.  The  jury  found  that 
actoal  notice  was  given  to  appellant's  son  on 
tbe  25th  day  of  October,  1892;  and  the  evi- 
dence clearly  shows  that  the  young  man  was 
his  father's  agent,  and  tbe  only  person  to 
whom  notice  wonld  have  come  within  a  rea- 
sonable time,  If  it  had  been  seasonably  sent 
by  mall,  as  appellant  claims  it  should  have 
been.  Hence,  for  tbe  purposes  of  this  case, 
notice  was  given  to  appellant,  on  the  25tb  day 
of  October,  of  the  arrival  of  the  hops,  which 
was  three  days  before  the  fire.  Three  days, 
as  a  matter  of  law.  constituted  reasonable 
time  to  remove  the  property.  Lemke  v.  Rail- 
way Ca,  supra.  Hence,  before  the  loss  com- 
plained of  Hccmed,  tbe  liability  of  the  re- 
spondent as  a  common  carrier  bad  terminat- 
ed. We  conclude  that  the  trial  court  prop- 
erly overmled  appellant's  motimi  to  strike 
out  the  seventh  and  ninth  questttuiB,  and 
for  a  judgment,  and  properly  gave  judgment 
for  respondent  The  judgment  of  tbe  snpe- 
rlor  court  Is  affirmed. 


BRBVIG  V.  CHICAGO,  ST.  P..  M.  &  O. 
BY.  CO. 

(Supreme  Court  of  Mlnnesou.    Feb.  7,  1S96.) 

Caiwibrb— Eliscnox  orTRBSPAsssRa— AuTHoarrr 

OP  BHAKBMA.S — Joint  Tkbspasssks  — 

COSTHIBLTOHT  NbOLIQENCS. 

1.  Beld,  a  freight-train  brakeman  hai  im- 
plied authority  to  ejeot  trespassers  and  apparent 
trespasserB  from  the  freight  cars  of  the  train. 

2.  But,  where  a  persMi  bribed  such  a  brake- 
man  to  permit  him  to  ride  among  the  freLaht  in 
a  freight  car,  Md,  the  brakeman  and  sndn  per- 
son thereby  became  Joint  trespassers,  sod  tbe 
brakeman's  implied  authority  to  represent  hia 
employer  in  ejecting  such  person  tberehy  ceased, 
80  that,  unless  it  appeared  that  the  brakeman  bad 
received  snbseqoent  express  authority  to  eject 
such  person,  his  act  of  doing  so  in  an  improper 
ma  oner  was  aimplr  the  assanit  of  one  Juint  tres- 
passer upon  another,  and  not  the  act  of  the  rail- 
way company. 

8.  This  is  true,  evea  tbongh  the  conductor 
had,  in  the  meantime,  discovered  miA  person  in 
the  car,  and  locked  him  in  the  same,  and  be 
continued  to  be  so  locked  in  the  car  until  such 
brakeman  onioned  the  door,  and  so  ejected 
him. 

4.  On  Ae  evidence  In  this  case,  hHd,  the 
plaintifl  waH  >iot  a  passenger,  but  a  joint  tres- 
passer with  tbe  brakeman  who  let  him  into  the 
car. 

6.  But,  wlMMiher  the  brakeman  who  let  hfan 
into  the  CAT  was  the  same  one  who  drove  him 
ODt  was,     the  evidence,  a  question  for  the  jury. 

6.  Whether  plaintiff  was  compelled,  by  force, 
to  jump  trrm  tbe  tralri.  or  whether  his  act  was 
so  far  voluntary  that  he  rould  be  guilty  of  con- 
tributory neftli^nce,  and  whether  he  was  guilty 
of  contributory  negligence  in  jumping  from  the 
train,  were,  on  the  evidence,  all  questions  for 
the  jury 
(SylUbns  by  the  Court) 
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Appeal  from  diBtrlct  court,  Hennepin  coun- 
ty; Seagrave  Smith,  Judge. 

Action  by  Edward  H.  Brerlg  against  the 
Chicago,  St  Paul.  Minneapolis  &  Omaha 
Railway  Company.  Verdict  ordered  for  de- 
fendant From  an  order  denying  a  new  trial, 
plaintiff  appeals.  Reversed. 

John  W.  Arctander  and  Ludvlg  Arctander, 
for  appellant.  Thomas  Wilson,  S.  L.  Perrin, 
and  L.  K.  Lnse,  tor  respondent 

GANTT,  J.  Plaintiff  claJnu  damages  from 
defendant  In  this  action  on  the  ground  that, 
while  a  passenger  on  one  of  its  railroad 
trains,  be  was  by  threats  of  bodily  violence, 
to  him  made  one  of  defendant's  servants, 
in  charge  of  the  train,  and  while  the  train 
was  In  motion,  compelled  to  jump  trom  the 
train,  by  reason  of  whlcb  he  was  run  over, 
and  one  of  his  arms  crnriied  onder  the 
wheels,  so  that  it  had  to  be  amputated.  On 
the  trial  a  verdict  was  ordered  for  defendant, 
and  from  an  ord«  denying  a  new  trial  plain- 
tiff appeals. 

On  the  trial  plaintiff  testified  that  he  and 
one  Hanson  left  Hinneap<dls,  May  8,  1894, 
to  go  to  Lake  Crystal,  and  walked  out  along 
the  line  of  defendant's  railroad  as  far  as 
Hamilton.  There  he  found  a  passenger  train 
and  a  frel^t  train,  both  going  toward  his 
destination.  It  was  after  dark  In  the  even- 
ing. They  saw  a  man  at  the  freight  train. 
Said  the  witness:  "He  asked  us  If  we  were 
going  out  Weat  and  Hanson  said  we  were 
going  to  Lake  Crystal,  and  the  man  said 
be  would  take  us  thoe  for  50  cents  apiece. 
He  was  a  train  man.  I  know  be  was  a  train 
man,  because  he  had  ^oves  on  his  bands, 
and  carried  sucb  a  lantern  as  train  men  gen- 
erally carry.  We  paid  him  60  cents  apiece. 
He  put  us  in  a  box  car  full  of  machinery." 
On  cross-examination  he  testified:  "I  did  not 
ask  the  man  to  show  me  the  caboose.  He 
told  us  to  go  into  the  box  car.  *  *  *  The 
man  took  us  up  to  the  box  car,  and  let  us  In 
through  the  end  door.  I  dont  know  bow 
big  the  end  door  was.  We  had  to  climb  up 
on  the  bumpers  to  get  In.  The  train  man 
opened  the  door  for  us,  and  we  crawled  In. 
it  was  rather  dark  In  there.  There  was  much 
machinery  in  there.  The  train  man  shut  the 
door  aftw  us,  but  did  not  lock  It,  be  left 
it  a  little  open.  Hanson  and  I  did  not  go  to 
sleep.  I  stood  up  there  all  the  time.  *  *  * 
I  saw  the  caboose  of  the  train.  I  did  not  go 
back  to  it.  The  train  was  made  up  of 
freight  cars,  except  the  caboose.  •  •  •  We 
did  not  take  the  passenger  train,  because  the 
train  man  came  around  Just  then,  just  as  we 
were  going  to  the  station  to  buy  a  ticket. 
He  told  us  we  could  go  on  the  freight  train, 
and  be  charged  us  50  cents  ai^ece.  1  took 
this  freight  train,  Instead  of  the  passenger 
train,  because,  when  the  man  came  and  told 
me  to,  I  thought  it  was  all  right,  because  I 
had  never  gone  on  this  train.  I  had  gone  on 
passenger  tr^ns  before.  I  would  not  rath- 


er ride  in  a  box  car  filled  with  machinery 
than  in  a  passenger  coach;  but  I  thought 
it  was  all  rigbt,  when  a  person  paid  for  It, 
and  %he  train  man  came  and  took  you  up.  I 
did  not  think  that  it  was  c^per,  but  I 
bad  heard  there  was  three  classes  of  tick- 
ets. *  *  *  I  had  never  bought  any  differ- 
ent classes  of  tickets  in  this  conntry  be- 
fore. •  •  *  Thwe  were  no  seats  in  this 
box  car.  The  macblnerr  In  there  veze  bind- 
ers and  mowers.  I  did  not  think  It  was  a 
proper  place  for  passoigers.  *  *  *  I  did 
not  know,  for  snr^  what  the  fare  was  from 
Hamilton  to  Lake  Crystal.  I  thought  it  vas 
about  He  further  testified:  "When 

we  had  come  as  tar  west  as  Mhinecva  Falls 
the  train  man  came  in.  He  told  us  to  go  oat 
He  opened  the  door,  and  then  said  be  was 
going  to  keep  us  In  the  car.  *  *  *  He  bad 
a  lantern  In  his  hand.  He  said  he  would 
keep  us  In  the  car  until  he  found  out  bow 
we  got  In  there,  and  be  asked  how  we  got  In 
there.  He  first  said  we  should  go  out  Then 
we  were  ready  to  go  out  and  be  shut  the  door, 
and  told  ua  to  stay  there  until  he  came  Iol 
He  shut  the  door  so  we  could  not  get  oat 
When  be  told  me  to  go  out  I  said  to  him  I 
had  paid  50  cents  to  get  to  Lake  Crystal;  but 
I  said  that  did  not  cut  any  figure,  and  we 
were  ready  to  go  out,  and  we  started  to  go 
out,  when  the  door  vras  shut  We  tried  to 
open  the  door  two  or  three  times,  but  there 
was  a  bar  on  the  outside  so  we  could  not 
open  It  Then  the  train  started  up  again,  and 
when  we  had  ran  about  one  mile  from  the 
station,  a  man  came  and  f>pened  the  door, 
and  told  us  to  get  out  That  was  a  train 
man.  He  said  we  should  get  out  and  that 
quickly.  He  swore.  •  •  •  My  partner 
Jumped  first  The  man  stood  with  a  coupling 
pin  In  his  hand,  and  told  me  to  get  out;  ixAA 
me  to  get  out,  and  Jump.  He  said  be  wouM 
kill  me.  He  had  plenty  of  men  on  the  train 
to  get  me  out.  If  I  did  not  go  out  When  he 
threatened  to  kill  me,  I  was  afraid  he  was 
going  to  knock  me  In  tbe  head;  and,  of 
course,  I  jumped  out  and  the  wheels  ran 
over  my  left  arm."  Pnrtber  evidence  was 
given  as  to  the  Idoittty  of  the  train  man,  or 
different  train  men,  who  took  part  In  these 
transactions.  Evidence  was  given,  on  be- 
half  of  plaintiff,  tending  to  prove  that  the 
train  nuin  who  took  the  00  cents  aidece  from 
plaintiff  and  Hanson  was  the  same  one  who 
locked  them  In  the  car,  and  afterwards  drove 
them  out,  and  compelled  them  to  Jump  <AC 
the  train.  Evidence  was  also  givfiu,  on  be- 
half of  plaintiff,  tending  to  prove  that  one 
train  man  put  them  in  the  car,  another  lo^- 
ed  tbem  in,  and  still  a  different  one  drove 
them  out.  Evidence,  so  given,  also  tended  to 
identify  the  conductor  of  the  train  as  the 
man  who  looked  them  in  the  car.  The  evi- 
dence Introduced  plaintiff  was  contradic- 
tory and  confusing  as  to  these  matters.  The 
conductor  was  called  as  a  wKnesa,  and  de< 
nled  that  be  locked  these  parties  In  the  car, 
or  that  be  had  any  knowledge  tbat  tbey  were 
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OD  bis  train  until  after  plaintiff  was  injured. 
This  is  all  of  the  testimony  which  it  is  nec- 
essary to  state. 

We  are  of  the  (pinion  that  plaJntltre  claim 
that  he  was  a  passenger  is  -wholly  unten- 
able. Neither  can  any  weight  be  given  to 
his  claim  that  he  was  so  Ignorant  of  the 
ways  of  the  country,  or  of  any  other  civlltzed 
country  for  that  matter,  that  he  did  not  know 
that  a  i>assenger  of  any  grade  would  not 
be  carried  by  a  railway  company  stowed 
away  in  the  dark  in  a  freight  car  filled  with 
freight  This  question  was  lately  before  us 
In  the  case  of  Janny  r.  Railway  Co.,  65  N. 
W.  450,  and  we  so  held.  We  must  hold,  as 
a  question  of  law,  from  the  testimony,  that 
plaintiff  was  simply  a  joint  trespasser  with 
the  brakeman  whom  be  bribed  to  violate  his 
duty  to  his  employer.  Aa  we  have  already 
stated,  there  was  evidence  tending  to  prove 
that,  while  the  train  was  standing  on  the 
track  at  Minneopa,  the  conductor  locked  the 
plaintiff  in  the  freight  car,  and  that  he  was 
then  carried  to  the  point  where  he  was  com- 
pelled to  Jnmp  off  tbe  moving  train.  It  is 
claimed  by  plaintiff  that  this  constituted 
him  a  passenger,  and  Imposed  on  defend- 
ant  the  high  degree  of  care  for  his  protec- 
tion which  is  Imposed  on  it  for  tbe  protec- 
tion of  other  passengers.  We  are  of  the 
opinion  that  such  a  prisoner  is  not  a  passen- 
ger, in  any  proper  sense  of  the  word.  The 
defendant  could  still  eject  the  plaintiff  in  any 
proper  manner,  at  any  proper  time  and 
place,  and  he  would  not  have  a  cause  of  ac> 
tlon  against  It  for  being  thus  released  and 
ejected.  But,  whether  rightfully  or  wrong- 
fully a  prisoner  (a  question  not  argued),  he 
would  certainly  be  entitled  to  a  mucb  higher 
degree  of  care  for  his  protection  than  would 
a  mere  trespasser  not  thus  In  custody;  and 
the  defendant  would  be  liable  for  the  wrong- 
ful act  of  Its  brakeman  In  ejecting  him  In 
an  improper  manner.  But,  even  though  the 
plaintiff  was  not  thus  In  custody  at  all,  but 
continued  to  be,  what  he  originally  was,  a 
mere  trespasser,  we  are  of  tbe  opinion  that 
the  defradant  la  liable  for  the  wrongful  act 
of  Its  brakeman  in  ejecting  him  in  an  Im- 
proper manner,  unless  the  brakeman  who  did 
so  was  the  one  who  let  him  Into  the  car. 

This  brings  us  to  the  principal  question  in 
the  case.  Has  a  brakemao  on  a  freight  train 
Implied  authority  to  eject  a  trespasser  or 
apparent  trespasser?  There  is  a  conflict  In 
the  authorities  on  this  question,  but  we  are 
of  the  opinion  that  he  has  such  authority. 
It  seems  to  us  that  correct  reasons  for  hold- 
ing he  has  such  implied  authority  are  given 
In  Patt.  Ry.  Acc.  Law,  i  111.  After  stating 
that  some  of  the  cases  hold  that  a  brakeman 
has  not  such  authority,  it  Is  said:  "The  doc- 
trine of  most  of  the  cases,  however,  la  that, 
whenever  a  railway  servant  is  put  In  charge 
of  any  property  of  the  railway,  as  a  station 
master  in  charge  of  a  station,  or  a  con- 
ductor in  charge  of  a  train,  or  an  engine 
driver  CT  fireman  In  charge  of  an  engine,  or 


a  brakeman  In  charge  of  a  car,  that  servant 
is  necessarily  charged  with  the  duty  of  pro- 
tecting that  pariicular  property,  and  be  is, 
therefore,  for  that  purpose,  vested  with  an 
implied  authority  to  remove  trespassers 
therefrom;  and  if  be  makes  a  mistake,  either 
by  removing  a  person  who  is  rightfully  there- 
in or  thereon,  or  by  using  unnecessary  vio- 
lence in  the  removal  of  a  trespasser,  the 
railway  must  be  held  liable  for  all  such  In- 
juries as  result,  In  tbe  one  case  from  tbe  re- 
moval, and  in  the  other  case  from  tbe  un- 
necessary violence  with  which  that  removal 
Is  effected."  While  the  authority  of  a  freight- 
train  brakeman  is  quite  limited,  his  duties 
do  not  consist  merely  of  turning  tbe  brakes. 
By  universal  custom  be  has  police  duties  as 
to  tbe  cars  immediately  under  his  charge. 
As  said  in  Hoffman  v.  Railroad  Co.,  87  N.  T. 
81:  "Tbe  implied  authority  In  such  a  case 
is  an  inference  from  tbe  nature  of  the  busi- 
ness, and  Its  actual  dally  exercise,  accord- 
ing to  common  observation  and  experience." 
"Suppose  a  train  was  standing  still,  and  a 
trespasser  was  put  off  by  force  by  a  biake- 
man,  using  no  unnecessary  violence;  would 
tt  not  be  a  good  defense,  to  an  action  against 
him  for  the  assault,  that  he  was  a  brakeman, 
and  did  the  act  complained  of  in  that  capac- 
ity, although  without  express  authority?"  Id. 

But  we  are  also  of  the  opinion  that  the 
brakeman,  who  conspired  with  plaintiff  to 
commit  a  trespass  against  defendant,  had  no 
Implied  authority,  subsequently,  to  represent 
defendant  In  ejecting  plaintiff,  and  that.  If 
he  was  the  brakeman  who  did  eject  plaintiff, 
It  was  simply  the  assault  of  one  joint  tres- 
passer upon  tbe  other,  for  which  defendant 
is  not  liable.  This  is  true  whether  the  con- 
ductor had  locked  the  plaintiff  up  or  not  By 
plaintiff's  own  procurement,  the  brakeman 
had  ceased  to  be  the  disinterested  servant 
of  the  defendant,  or,  as  far  as  that  trans- 
action was  concerned.  Its  servant  at  alL  His 
motive  in  driving  plaintiff  off  the  train  wbile 
In  motion  might  have  been,  not  to  serve  bis 
master,  but  to  cover  up  his  offense  against 
his  master.  If  there  is  any  doubt  as  to  that, 
the  doubt  must  be  resolved  against  the 
wrongdoer.  Plaintiff  and  the  brakeman  be- 
came Joint  trespassers  at  the  beginning  of 
the  transaction,  and  It  must  be  presumed 
that  they  continued  such  to  the  end.  The 
brakeman's  implied  authority  to  represent 
tbe  defendant  in  ejecting  his  confederate 
had  ceased;  and  If  he  was  subsequently 
given  express  authority  to  eject  him,  tbe 
burden  was  on  plaintiff  to  prove  it.  Then, 
If  tbe  same  brakeman  whom  he  bribed  to 
let  him  into  the  car  drove  him  out  of  it,  be 
is  not  entitled  to  recover.  But,  whether  or 
not  It  was  the  same  brakeman,  or  another 
brakeman.  was,  on  the  evidence,  a  question 
for  tbe  Jury.  Whether  plaintiff  was  com- 
I>elled,  by  force,  to  jump  from  the  train,  or 
whether  his  act  was  so  far  voluntary  that  he 
could  be  guilty  of  contributory  negligence, 
and,  if  so,  whether  he  was  guilty  of  con- 
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tributory  aegUgence  In  Jumping  from  the 
tndn,  were,  on  the  evidence,  all  questions 
fOr  the  jury.  The  order  appealed  from  must 
be  reversed,  aiLd  a  new  trial  granted.  So 
ordered. 

On  Petition  for  Rehearing. 
(Feb  20,  188(1) 

PER  CURIAM.  The  application  for  a  re- 
argument  of  this  case  Is  mainly  based  upon 
the  ground  that  the  court  overlooked  and 
failed  to  consider  the  evidence  of  the  con- 
ductor of  the  train  that  no  brakeman  bad  au- 
thority to  eject  trespassers;  that,  on  the  con- 
trary, the  exercise  of  any  sueb  authority  by 
brakemen  was  expressly  forbidden  by  the 
company.  It  is  assumed  that  we  have  de- 
cided, not  only  that  (a)  the  duties  of  a  brake- 
man  upon  a  freight  train  are  such  that,  in  the 
absence  of  evidence  showing  the  scope  there- 
of, it  will  be  presumed  that  he  has  implied 
power  to  remove  trespassers  from  the  tralis, 
bnt  also  (b)  that  this  will  be  conclusively  pre- 
sumed, even  agaioBt  the  uncontradicted  evi- 
dence that  no  such  power  was  conferred,  but, 
on  the  contrary,  expressly  withheld,  and  Its 
exercise  fotlaldden,  1^  the  railway  company. 
Although  the  testlmosy  of  the  conductor  was 
very  briefly  referred  to  in  defendant's  state- 
ment of  facts.  It  was  not  once  alluded  to  In 
either  the  printed  or  oral  argument,  but  the 
case  was  argued  exclusively  upon  the  qnes- 
tton  whether  implied  authority  on  part  of 
brakemen  to  eject  tre^ssers  is  to  be  pre- 
sumed from  the  nature  of  their  eniployment. 
This  qoestlcm  we  answered  in  the  affirmative, 
but  the  further  question,  whether  this  pre- 
sumption was  conclusive,  or  whether  it  might 
be  rebntted  by  evidence  affirmatively  show- 
ing that  such  authority  was  expressly  with- 
held, or  its  exercise,  fotbtdden,  was  not  coa- 
sidered  or  decided  by  us. 

A  railway  company  owes  trespassers  no 
Contract  duty.  Neither  are  trespassers  In  a 
position  to  Invoke  the  doctrine  of  apparent  au- 
thority. They  can  only,  under  any  circum- 
stances, hold  the  company  liable  for  acts  of 
its  agents  of  servants  done  within  the  scope 
ot  their  actual  authority,  either  express  or  Im- 
plied. Therefore,  while  we  are  of  opinion 
that  the  general  duties  of  brakemen  are  such 
that  their  Implied  authority  to  eject  trespass- 
ers wni  be  presumed,  yet  we  are  also  of  opln- 
Ion  that  as  to  a  trespasser,  which  plaintiff 
clearly  was,  this  presumption  may  be  rebut- 
ted by  evidence  showing  that  such  authority 
was  expressly  withheld,  or  Its  exercise  for- 
bidden; and,  if  that  fact  was  established,  the 
defendant  would  not  be  liable  to  the  plaintiff 
for  the  acts  of  Its  brakeman  in  ejecting  him 
from  the  train.  How  strong  or  complete  this 
evidence  should  be,  in  order  to  make  the 
question  one  of  law.  for  the  court.  Instead 
of  one  of  fact,  for  the  jury,  it  is  uonecessary 
now  to  consider,  further  than  to  say  that,  in 
Tiew  of  the  general  nature  of  the  occupation 
of  brakemen,  the  evidence  that  authority  to 
«ject  trespass ers  had  been  expressly  with- 


held or  fort>ldden  should  be  clear  and  full,  in 
order  to  overcome  the  presumption  of  the  ex- 
istence of  such  implied  authority.  The  testi- 
mony of  the  conductor  of  this  particular 
freight  train  was  the  only  evidence  on  the 
subject  It  did  not  B.ppea.T  how  long  be  bad 
been  in  the  employment  of  the  defendant,  or 
what  was  the  extent  of  his  knowledge  of  the 
rules  of  the  company  or  of  the  general  usage 
on  Its  trains.  The  "buUeUn"  of  tbe  company 
to  which  he  referred  was  not  produced.  No 
general  officer  of  the  company  was  called  as 
a  witness.  In  view  of  all  these  drcumstan- 
ces,  we  are  of  ophiloD  that  although  the  testi- 
mony of  the  conductor  was  not  contradicted, 
yet  the  question  of  tbe  authority  of  the  brake- 
man  to  eject  tbe  plaintiff  was  one  for  the 
Jury.    Application  denied. 


STATE  ex  rel.  OOOLBT  v.  SPIRK,  County 
Tieasarer. 

(^preme  Coort  of  Xebnska.    Mardi  3, 
Bbview  oir  APPEiJ- 
There  is,  in  thli  error  proceeding,  involv- 
ed only  a  question  of  fact  determined  ta  the  dis- 
trict court  upon  conflicting  evidence.   Its  judg- 
ment is  therefore  affirmed. 
(ISj-llabufl  by  the  Court.) 

Error  to  district  court.  Saline  county;  Hast- 
ings, Judge. 

Action  the  state,  on  the  relation  of  Eiml- 
ly  J.  Cooley,  against  one  Spli^  county  beaa- 
nrer  of  Saline  county.  Judgment  tar  defend- 
ant.  Plaintiff  brings  error.  Affirmed. 

Joafaua  Palmer  and  Abbott  &  Abbott,  for 
plaintiff  in  error.  J.  B.  Grimm,  Co.  Atty., 
A.  S.  Churchill,  Atty.  Qen..  and  Geo.  A.  Day, 
Dep.  Atty.  Qen.,  for  defendant  In  enor. 

RTAN.  G.  EmUy  J.  Cooley,  as  relator,  ap- 
plied In  the  district  coort  of  Saline  county 
for  a  mandamus  requiring  the  county  treas- 
urer of  said  county  to  accept  the  money  she 
had  tendered  htm,  and  apply  the  same  to  the 
payment  of  delinquent  interest  and  receipt 
for  the  same  according  to  law.  The  relator 
was  the  wife  of  Rufus  Cooley,  who  died 
March  18,  1894,  and  she  became  his  executrix 
June  15tb  Immediately  thneafter.  On  July 
18.  1883,  said  Bufus  Cooley  purchased  of  the 
state  of  Nebraska  the  N.  W.  H  of  tbe  S.  £. 
H  of  section  16.  In  township  8,  range  2  E.  of 
the  sixth  P.  M.  This  land  was  abont  three 
miles  distant  from  the  town  of  Frirad,  and 
was  situate  in  Saline  county.  The  purchase 
price  of  the  land  was  $277iiO,  dne  July  18, 
1S93.  On  this  sum,  meantime,  be  was  re- 
quired to  pay  on  tbe  1st  dsy  of  January  of 
each  year  $14.98.  These  installments  of  in- 
terest be  had  paid  for  the  years  18S5,  188d, 
and  1887,  bnt.  as  alleged  In  the  petition, 
through  mistake  or  Inadvertency  he  failed 
to  make  any  further  payment.  In  1889  .Mr. 
Cooley  took  a  government  homestead  In 
Cbeyenne  county,  uud  remained  there  until 
some  time  in  ISM).  On  bUrch  12.  1890,  Um 
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eontimet  Mr.  Oooley  was  declared  forfeited 
iwoper  state  antbwitr.  and  tbe  only  Ques- 
tion pveoeiited  by  tbe  record  In  this  case  is 
wtaetha  or  not  this  forfeiture  was  without 
proper  notice  to  Mr.  Cooley.  It  la  not  dear 
Just  where  Hr.  Cooley  was  living  when  thla 
fwfeltnre  was  dedaied.  bat  we  Infer  from 
all  the  eridencc  submitted  on  this  question 
that  be  waa  In  Cheyenne  county.  His  wife 
and  children,  according  to  the  testimony  of 
Mrs.  Cooley,  had  their  home  in  Lincoln,  Neb., 
doriug  the  yeaxs'lSSO  and  1890^  bat  she  fur- 
ther said  that  hw  chUdren  were  attending 
the  State  Unlrerslty.  and  that  she  and  her 
chUdren  vibrated  back  and  forth  between 
Linc<^  and  Cheyenne  counties.  She  farther 
testified  that  ber  taosband's  bostness  address 
aurlog  1889  and  1800  was  In  Lincoln.  There 
were  introduced  In  evidence  a  tsx  receipt 
and  a  redemption  certificate  Issued  by  the 
treasurer  of  Saline  county,  both  of  which 
Mrs.  Coc^ey  testified  had  been  sent  to  her  at 
Uncoln  by  the  afdresiUd  treasurer.  These 
were  of  date  March  4,  1890.  There  was  also 
Introdnced  a  letter  from  J.  P.  C^arey,  county 
treasurer  of  said  cfinnty  of  Saline,  addressed 
to  R.  Cooley  at  Lincoln,  but  as  this  was  dat- 
ed  December  15, 1887,  It  had  but  little  bear- 
ing upon  the  Important  fact  in  this  case  of  tbe 
kDowledge  possessed  by  another  county  treas- 
urer of  the  whereaboutsof  Bnfns  Co<^y  in  1889 
and  In  tbe  forepart  of  1880.  Mr.  SadUek,  who 
was  treaanrer  of  Saline  oonnty  in  1889  and 
1890,  and  Mr.  E^k,  who  wu  daring  said 
time  tfia  deputy,  each  testified  that  he  had 
no  knowledge  during  that  time  of  Mr.  Co(d- 
ey,  and  tbat.  not  being  informed  aa  to  his 
place  of  residence.  Mie  of  tbem  sent  a  rei^ 
Istered  letter  addressed  to  Mr.  Cooley  at 
Friend,  the  post  <^ce  nearest  tbe  land  de- 
scribed in  the  school-land  contfaiit.  In  whteh 
lettw  was  Inclosed  due  and  timely  notice  of 
the  profMsed  forfeiture  of  Oooley**  said  c(ni- 
tract.  This  registered  letter  was  retnmed 
uncalled  ftor,  and  tliereafter,  as  shown  by 
proof  of  publication  thereof,  there  was  notice 
published  in  tSaa  WDber  B^nibUcan,  a  week- 
ly newqpaper  pnbllshed  In  said  county,  for 
three  consecntlTe  weeks,  being  on  September 
S.  12.  and  18, 1889.  tbat  within  90  days  from 
tbe  date  of  said  notice— Angast  8, 1889-8ald 
school-tend  contract  would  be  forfeited. 
This  forfeiture  In  fact,  aa  already  stated, 
was  dedared  on  March  12,  1880.  In  the 
same  newvaper  there  was  published  a  no- 
tice that,  if  tbe  amount  dne  was  not  mean- 
time paid  Tsp,  tlie  commlsatoner  of  public 
tends  and  bnlldingB  of  the  state  would,  on 
and  after  April  1%  1800,  at  the  office  of  the 
eonnty  treasurer  of  Saline  coonty,  offer  for 
lease  the  land  described  in  the  aforesaid 
Bcbo(rf-land  ctmtract.  No  payment  liavlng 
been  made,  tbwv  was  made  by  the  proper  \ 
state  anthorltiea  another  lease  of  this  land 
on  February  11,  1892,  to  John  Jahn.  Jr.  The 
district  court  fbnnd  adversely  to  the  relator's 
contention,  and  from  a  Judgmoit  to  that 
effect  ska  prosecutes  ezrw  proceedings  to  this 


court.  Upon  the  qoestitm  whether  or  not  tiw 
county  treasurer  knew  of  the  place  of  resi- 
dence or  address  of  Mt.  Gool^  in  1888  or 
1800  there  was  such  aa  amount  of  merely 
conflicting  evldMice  that  we  cannot  ignora 
tbe  conclusion  of  the  court  in  respect  thereto. 
There  seems  to  be  no  attempt  by  tbe  plain- 
tiff In  error  to  controvert  the  proposition 
tbat,  if  this  fact  must  be  taken  as  estab- 
lished, then  BervLoe  by  publication  was  prop- 
er, and  tbat  under  the  roles  laid  down  In 
State  V.  Clark.  39  Neb,  809,  58  N.  W.  685, 
the  concla8l<His  of  tbe  trial  court  must  ba 
sustained.  We  think  counsel  are  correct  In 
this  assamprtion,  and  the  lodgment  of  the 
district  court  Is  affirmed.  Affirmed. 


JOHNSON  T.  REED. 
(Supretne  Couif  vt  Nebraska.    March  3,  1896.) 
Admisbionh  bt  Plsaoino  —  ACTION  0:7  Affkai. 
BoSD— Rblbasb  op  Suhbtt. 

1.  A  psrty  is  not  required  to  prove  an  aver- 
ment whieb  is  admitted  by  the  pleading  of  Us 
adversary. 

2.  The  iBBuing  of  aa  execatioa  is  not  a  con- 
dition precedent  to  tbe  right  of  a  jndgment  cred- 
itor to  maintain  an  action  against  tbe  surety  on 
an  appeal  midertaking  given  to  enable  the  iudg- 
ment  debtoi  to  appeal.  Flannagan  t.  CleTelana. 
62  N.  W.  297.  44  Neb.  58. 

3.  Tbe  mere  continuance  of  a  cause  on  ap- 
peal, without  the  consent  of  tbe  surety  on  the  ap- 
peal bond,  will  not  release  such  suretj.  How- 
ell T.  MiUing  Co.,  54  N.  W.  126.  36  Neb.  80. 

4.  Judgment  was  recovered  before  a  justice 
of  tbe  peace  against  two  makers  of  a  promissory 
note,  who  jointly  appealed  to  the  district  coort. 
Tbe  undertaking  of  the  surety  on  the  ajqieal  bond 
was  to  pay  any  judgment  rendered  andnst  the 
appeilants.  ffew,  tbat  the  surety  is  llaUe,  not- 
withstanding Judgment  In  the  appellatB  court 
was  against  only  one  of  the  appellants. 

(Syllabus  by  the  Court) 

Brror  to  district  ooort,  Dooglas  county; 
HopewelU  Judge. 

Action  by  James  H.  Johnson  against  David 
Reed  in  the  county  eoart  Action  dismissed, 
and  plaintiff  brought  Nror  to  the  district 
court,  where  the  judgment  was  affirmed,  and 
plaintiff  tnings  enw.  Reversed. 

L.  D.  Holmes,  for  pteintiff  In  errw.  Rob- 
ert W.  Patrick,  for  defenduit  In  mor. 

NORVAIi,  J.  O^ts  was  an  actlcn  brought 
by  James  H.  Johnson  against  David  Reed  in 
the  county  court,  upon  the  ftdlowlng  aiveal 
undotaklng: 

"The  State  of  Nebraska,  Douglas  Coonty— 
ss.:  James  H.  Jolmsm,  Hff.,  v.  Oeorglanna 
B.  Grosrie  and  Henry  W.  Crossle,  D^ts.  Ba- 
fore  A.  C.  Reed,  a  justice  of  the  peace  of 
Omaha  precinct,  Dougtea  county,  Nebrarta. 
Whereas,  on  the  2Tib  day  of  Deoembw,  1888, 
James  H.  Johnson  recovered  a  Judgment 
against  Goorglanna  B.  Cmssle  and  Henry  W. 
GrosBlc  before  A.  O.  Reed,  a  Justice  of  the 
peace,  tac  the  sum  9156.08,  and  costs  of 
suit,  taxed  at  $2.50,  and  tbe  said  defendant 
intends  to  appeal  said  cause  to  tbe  district 
court  of  DouglsB  county:  Now,  therefore,  Z, 
David  Reed,  do  promise  and  undertake  to  tbe 
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Bald  James  H.  Jolinscni.  In  tbe  bdiu  of  tlitee 
bmidred  and  tblrteen  dfrilars,  that  the  said 
Georsrlanu  B.  Granle  and  Henr^  OroMle 
shall  prosecute  tbelr  appeal  to  effect,  and 
without  nnnecesiary  delay,  and  that  said  ap- 
pellantfl.  If  jndgin«t  be  adjudged  against 
them  on  the  ai^ieal,  will  satisfy  such  Judg- 
ment and  costs.   David  Reed. 

"Executed  Id  my  ivesence.  and  snrety  ap- 
proved by  me,  this  6tb  day  of  January,  18S0. 
A.  C.  Reed,  Justice  ot  tbe  Peace." 

Tbe  petition  alleges  the  execution  and  de- 
Uveiy  of  the  undertaking,  the  apivoval  there- 
ot  the  proBecuUcm  of  the  appeal  to  the  dis- 
trict court;  tbe  recovery  tb«eln  by  tbe  plain- 
tiff of  a  Judgment  against  Henry  W.  Grossle 
for  the  sum  of  $iS2J60  and  costs  of  suit,  and 
that  the  whole  of  said  Jndgmrait  Is  unpaid. 
Tt»  answer  seta  np  i^jmatlve  defenses,  all 
<3t  whlcb,  excqit  that  no  execution  has  beesa 
Issued  upon  tbe  Judgment  recovered  In  the  ap- 
pellate court,  were  put  In  Issue  by  the  reply. 
At  tbe  close  of  tbe  plaintiff's  testlnumy  In  the 
suit  on  the  undertaking,  the  defendant  moved 
for  a  nonsuit,  upon  tbe  following  grounds: 
"(1)  No  evidence  has  been  Introduced  show- 
ing that  this  defendant  ever  signed  any  bond 
as  In  tbe  petition  herein  alleged.  (2)  No  exe- 
cution has  been  Issued  in  pursuance  of  the 
Judgment  In  said  petition  alleged  to  have  been 
obtained  against  tbe  principals  in  tbe  bond, 
nor  any  proof  that  any  attempt  has  been 
made  to  collect  such  Judgment  from  the  said 
principals.  (3)  That  there  was  an  alteration 
In  the  terms  of  the  bond  In  the  said  petition 
pleaded,  without  tbe  consent  of  this  defmd- 
ant.  (4)  That  there  was  an  alteration  of  the 
relations  between  the  iwlnclpals  named  In  the 
bonA  In  this  peUtlon  pleaded."  This  motion 
was  sustained  by  the  county  court,  and  the 
cause  dismissed.  Thereupon  plaintiff  prose- 
cuted error  to  tbe  district  court,  wbere  the 
Judgment  and  ruling  of  tbe  county  court  were 
sustained.  To  obtain  a  reversal  of  said  Judg- 
ment of  affirmance  is  the  object  of  these  pro- 
ceedings. 

Did  the  district  court  err  In  affirming  such 
Jiulgm«it  of  the  county  court?  Tbe  proffer 
determination  of  the  question  requim  an  ex- 
amination and  consideration  of  the  dlfler«it 
grounds  set  forUi  in  the  moti<m  to  dismiss, 
which  we  will  take  np  In  their  order. 

As  to  the  lack  of  evidence  on  tbe  part  of 
plaintiff  to  show  that  the  defendant  tdgned 
the  aK>eal  undertaking,  all  that  we  need  say 
Is  that  the  answer  admits  the  signing  of  the 
instrument  by  the  defoidant.  Plaintiff, 
therefore,  was  not  called  upon  to  prove  the 
execution  of  the  bond. 

Tbe  second  ground  urged  for  the  dismissal 
was  equally  untenaUe.  There  is  no  provi- 
sion of  statute  which  requires  tiiat  an  execu- 
tion shall  be  Issued  upon  a  Judgment  before 
an  action  can  be  maintained  upon  an  appeal 
bond.  Tbe  conditions  In  the  bond  In  suit  are 
in  the  language  of  the  statute.— tbat  appel- 
lants will  prosecute  their  appeal  to  effect  and 
without  nnnecesaary  delay,  and  that  said  ap- 


pellants, If  Judgmmt  bfi  adjudged  i^ilnst 
them  on  appeal,  will  satisfy  sucb  Judgment 
and  costs.  Up<»i  the  recovery  of  tbe  Judg- 
ment against  the  principal  In  the  bond,  the 
surety  became  at  mice  absolutely  Ualde  for 
the  payment  thereof,  upon  the  defaolt  of  the 
principal  to  do  so.  The  right  of  action  ac- 
crued upon  the  bond  npon  the  rendition  of 
the  Judgment,  and  the  fbllnre  to  Issue  an  exe- 
cutlcMi  is  no  defense.  Flannagan  r.  Oleveland. 
44  Neb.  Sa  62  N.  W.  297. 

The  third  ground  of  the  motion  is  withont 
merit.  The  question  of  the  altwation  of  the 
terms  of  tiie  bond  conld  not  have  arisen  at 
the  tune  plaintiff  closed  the  case.  But,  In  any 
event,  no  sudi  Issue  was  tendered  the 
{headings.  The  alleged  alteration  ideaded  In 
the  answer  consisted  in  the  continuance  of 
the  cause  from  which  the  appeal  was  talren, 
when  it  was  resided  for  trial,  withont  the 
knowledge  and  consent  of  the  snrety.  This 
constituted  no  defense,  as  It  did  not  operate 
to  release  the  surety.  Howell  v.  llllllng  Co., 
86  Neb.  80,  54  X.  W.  126. 

We  presume  the  decision  in  the  county 
court,  as  w^  as  In  the  court  below,  was 
based  upon  the  fourth  or  laat  sabdlvlsion  of 
the  motion.  The  Judgment  from  which  the 
appeal  was  taken  was  against  both  Georgian- 
na  B.  Grossle  and  l^nry  W.  Oroade,  while 
on  the  trial  on  appeal  plaintiff  recovered 
Judgment  against  Henry  W.  Grossle  alone. 
As  the  Judgment  appealed  ttom  was  against 
two  defendants,  and  In  the  appellate  court 
pl^ntiff  recovered  against  one  of  them  alone, 
tbe  question  Is  squarely  presented  whether 
the  surety  is  liable,  under  the  terms  of  bis 
bond,  for  the  payment  ot  this  last  Judgment. 
Section  1006  of  the  Gode  declares:  "In  aU 
cases,  not  otherwise  specially  provided  for 
by  law,  eltber  party  may  appeal  from  the 
final  Judgment  of  any  Justice  of  the  peace, 
to  the  district  court  of  the  county  where  the 
Judgment  was  rendered."  Section  1007  reads 
as  follows:  **The  par^  appealing  shall  with- 
in ten  days  from  the  rendition  of  Judgment, 
enter  Into  an  undertaking  to  the  adverse 
party,  with  at  leaat  one  good  and  suffiident 
surety,  to  be  approved  by  such  Justice,  in  a 
sum  not  less  than  fifty  dollars  In  any  case, 
nor  less  than  double  the  amount  of  Judgm«it 
and  costs,  «mdltioned:  first,  that  the  appel- 
lant will  prosecute  bis  aroeal  to  effect  and 
without  unnecessary  dday.  Second,  that  If 
Judgment  be  adjudged  against  bim  on  the  ap- 
peal, he  will  satis^  such  Judgment  and  costs. 
Such  undertaking  need  not  be  signed  by  the 
appellant"  Section  1014  reads  thus:  "When 
any  appeal  shall  be  dismissed,  or  wboi  Judg- 
ment shall  be  entered  In  tbe  district  court 
against  the  appelant,  the  surety  in  the  un- 
dertaking shall  be  liaUe  to  tbe  appdlee  for 
the  whole  amount  of  the  debt,  coats,  and 
damages  recovoed  against  the  appellant." 
Tbe  undertaking  under  considnatton  la  pure- 
ly statutoi7,  and  we  must  look  to  tbe  statute 
under  whlcb  it  was  executed  in  determining 
Its  legal  effect  Zn8peBkli^<tf  tbe  appellants. 
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the  statates  iiae  the  stnsiilar  number  alone. 
It  in  uneqolvocal  langnase  makes  the  enre^ 
liable  for  any  Judgment  recovered  by  the  ap* 
p^ee  against  the  appellant  in  the  district 
court  Here  Jndgmoit  mu  against  two  In 
the  Justice's  court,  upon  a  promissory  note,  a 
Joint  and  several  obligation.  Either  one  of 
the  defendants  alone  had  a  perfect  right, 
under  the  statute,  to  prosecute  an  appeal 
upon  giving  an  undertaUug;  and,  had  that 
method  been  adopted.  It  would  have  brought 
up  the  case  as  to  both.  Wilcox  v.  Raben,  24 
Neb.  368,  8S  X.  W.  844;  Folk  v.  Covell,  43 
Heb.  881.  02  N.  W.  240.  And  there  can  be 
no  room  for  doubt  that  the  surety  on  such 
undertaking  would  have  been  liable  for  any 
Judgment  recovered  In  the  district  court 
against  the  defendants  or  either  of  them. 
While  one  out  of  two  or  mare  jiersons  against 
whom  a  Judgment  baa  been  rendmd  may 
alone  appeal,  he  may,  if  be  so  prefers,  unite 
with  others  in  the  a|q)eal  tiy  giving  a  single 
undertaking,  in  which  event  the  surety  on 
the  appe^  bond  la  liable  thereon  when  Judg- 
ment In  tlie  ^strict  court  is  against  part  of 
the  appdlants  only.  Whm  two  or  more  ap- 
peal by  uniting  in  a  single  undertaking,  the 
sureties  thereon  are  the  sureties  of  idl,  and 
must  answer  for  any  Judgment  which  shall 
be  recovered  against  one  or  all  of  the  ap* 
p^Uants.  Tbe  effect  of  executing  this  single 
nndotaking  was  to  prevmt  an  execution  is- 
anlng  out  of  the  Justice's  court  upon  the  Judg- 
ment against  either  of  the  apptflants.  The 
appeal,  in  effect,  waa  Bereral  by  each  defend- 
ant; and  it  would  be  a  narrow  construction 
of  the  statute,  and  against  the  manifest  In- 
tention of  tbe  lawaiakers,  to  hold  that  the 
surety  In  tbto  case  Is  released  from  bis  oUiga- 
tion  mer^  because  the  Judgment  in  the  ap- 
pelate court  was  not  against  both  the  appel- 
lants. The  precise  questlim  has  bera  oon- 
ridered  and  passed  upon  by  other  courts  In 
Imrmony  with  the  conclusion  reached  1^  us, 
as  an  examination  of  the  following  cases  will 
disclose:  Seacord  v.  Morgan,  39  How.  Prac. 
487;  Potter  v.  Van  Yranken,  86  N.  T.  62S; 
Bentley  v.  Dorcas,  11  Ohio  St  88B;  Alber  v. 
Froellch,  39  Ohio  St  245;  Helt  v.  Whlttler.  81 
Ohio  St  475;  Hood  v.  Bfathia,  21  Uo.  80a 
The  only  case  we  liave  found  In  our  In- 
vestigation of  the  question  which  hcdda  a 
contrary  doctrine  Ul  Uuig  Plke^  27  Ohio 
St.  488.  which  was  decided  by  a  divided 
court;  and  that  dedsion  was  expressly  ovep> 
ruled  by  a  united  court  in  Alber  v.  Froellcb, 
rqxffted  In  39  Ohio  St  245. 

None  of  the  reasons  assigned  In  the  motkm 
made  In  the  county  court  tor  granting  a  dis- 
missal of  the  cause  being  well  taken,  and  no 
other  snfflcimt  cause  appearing  for  sustain- 
ing said  motion,  the  district  court  erred  In 
affirming  the  Judgment  of  tbe  coun^  court 
The  Judgment  of  the  district  court  must  be 
reversed,  and  tbe  cause  remanded  to  tbat 
oour^  with  directions  to  reverse  the  Judg- 
ment of  the  county  court  Bevcsaed  and  re- 
numdedL 


GOODIN  T.  PLUGGB. 

(Supreme  Court  of  NebraBka.    Uurcfa  3.  1880.) 

AuBBATiox  or  Nora  —  RsosFrioir  in  Evidbmos. 

Where  a  prominniT  note  is  offered  in  evl- 
deoce,  and  It  in  apparent  from  an  inspection  that 

tbere  has  \n'on  a  mnterial  alteration  thereof,  it 
may  generally  be  received.  Whether  so  altered 
prior  or  anbaequent  to  itn  execntion  and  deliv- 
ery is  a  question,  finally,  for  tho  determination  of 
tbe  trial  court  or  tho  jury,  as  is  any^  controverted 
fnct  in  the  case,  from  a  consideration  of  all  the 
competent  evidence  adduced  by  the  parties  ex- 
planatory or  lending  to  settle  the  dlapated  point 
Bank  v.  Morrison,  22  N.  W.  782,  17  Neb.  3U. 

(Syiiabna  by  the  tkiort.) 

Error  to  district  court,  Colfax  county;  Sul- 
livan, Judge. 

Actitm  by  C  W.  Goodln  against  John  H. 
Plugge.  Judgment  for  defendant  Plaintiff 
brings  error.  Affirmed. 

Phelps  &  Sabin,  for  plaintiff  in  error.  T. 
W.  Whitman  and  H.  a  Russell,  for  defend- 
ant in  error. 


HARRISON.  3.  An  action  was  Instituted 
on  a  promissory  note  io  tbe  county  court  of 
CoUax  coun^.  and  from  a  Judgment  render- 
ed there  was  appealed  to  tbe  district  court 
of  tbe  same  county.  The  defenses  Interpos- 
ed were  that  there  had  been  a  material  al- 
teration in  the  note  subsequent  to  Its  execu- 
tion, and  duress.  Tbere  was  a  trial  to  the 
court  and  a  Jury,  and  a  verdict  and  Judg- 
ment for  defendant;  hence  these  proceed- 
ings in  error  on  behalf  of  the  plaintiff.  With 
reference  to  the  defense  of  duress  It  may 
be  said  that  there  was  not  sufficient  evidence 
to  sustain  It  and  we  will  turn  our  attention 
to  the  one  In  relation  to  a  material  altera- 
tion. Counsel  for  plaintiff  contend  that  It 
devolved  upon  the  defendant  to  show  by  a 
preponderance  of  the  evidence  that  there 
had  been  such  an  alteration,  and,  further, 
that  it  waa  made  subsequent  to  the  execu- 
tion and  dellveiT  of  tbe  note.  The  trial 
Judge  instructed  the  Jury,  In  reference  to 
the  burden  of  proof,  as  follows:  "As  to  each 
of  said  defenses  the  burden  of  proof  Is  on 
tlie  defendant  and  before  you  can  find  In  hla 
favor  on  either  of  said  Issues  lie  must  pro- 
duce a  preponderance  of  the  evidence  there- 
on. If  the  evidence  on  either  of  said  Issues 
Is  equally  balanced,  or  if  the  preponderance 
is  with  the  plaintiff,  you  should  find  for  the 
plaintiff  as  to  such  Issue."  The  contention 
In  behalf  of  defendant  Is,  In  substance,  that 
when  the  defendant  had  offered  proof  which 
tended  to  show  a  material  alteration,  the 
burden  of  proctf  was  then  upon  the  plaintiff 
to  explain  It  or  establish  that  It  waa  made 
before  execution.  In  rases  in  which  the 
point  here  Involved  has  arisen  and  been  dis- 
cussed and  decided,  there  appears  great  con- 
trariety in  the  opinions,  and  different  and  op- 
poidte  rules  have  been  announced.  In  Nell 
V.  Case,  25  Kan.  510,  It  was  said,  with  refers 
ence  to  this  subject:  "This  Is  a  v»ed  ques- 
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tioD,  and  the  books  are  full  oC  diverse  decl- 
BiODS.  Four  dtfEerent  mlea  are  generallj 
stated:  First,  that  an  alteration  apparent  on 
tbe  face  of  the  writing:  raises  no  presumption 
either  way,  but  the  question  Is  for  tbe  Jury; 
second,  that  it  raises  a  presutaptlon  against 
the  writing,  and  reqolres,  therefore,  some 
explanation  to  render  It  admissible;  third, 
that  It  raises  such  a  presumption  when  it  Is 
■Qspiclous,  otherwise  not;  fonrtb,  that  It  is 
presumed,  in  the  absence  of  explanation,  to 
have  Iteen  made  before  delivery,  and  there- 
fore requires  no  explanation  In  the  first  in- 
stance. •  •  •  Xhe  Question  as  to  the 
time  of  tbe  alteration  Is,  in  the  last  Instance, 
one  for  the  Jury.  It  is,  Illte  any  other  fact 
in  the  case,  to  be  settled  by  tbe  trior  or 
triors  of  tbe  facts.  Generally,  the  instru- 
ment should  be  given  In  evidence,  and  In  a 
jury  case  should  go  to  the  jury  upon  ordi- 
nary proof  of  its  executloD,  leaving  tbe  par- 
ties to  snch  explanatory  evidence  of  the  al- 
teration as  they  may  choose  to  offer.  •  *  • 
Perhaps  there  might  be  cases  where  the  al- 
'teratlon  Is  attended  by  such  manifest  cir- 
camBtaDces  of  suspicion  that  tlie  court  might 
icfnse  to  allow  the  Instmment  to  go  btf ore 
the  Jury  until  some  explanation."  The  role 
governing  this  question  in  this  state  was 
announced  by  the  court  in  the  case  of  Bank 
T.  Morrison,  17  Neb.  341,  22  N.  W.  782,  as  fol- 
lows: "Where  a  material  alteration  is  ap- 
parent on  tbe  face  nl  a  written  Instrument 
offered  in  evidence,  tbe  queatlon  as  to  wheth- 
er Buch  alteratif«  was  made  before  or  after 
the  executtott  and  delivery  of  audi  Instro^ 
ment  Is,  in  the  last  instance,  one  for  the 
Jury  or  trial  court.  It  Is,  like  any  othw  fact 
in  the  case,  to  be  settliBd  by  the  trior  or 
triors  of  facts.  OeneraUy,  In  such  case  the 
Instrument  may  be  giren  in  evidence,  and 
may  go  to  tbe  Jury  or  triw  of  fact.  kATlng 
the  parties  to  such  vxflaBatovy  evidence  of 
tbe  alteration  as  they  may  choose  to  offer." 
The  tects  and  drcnmstancea  of  the  present 
case  bring  It  within  tbe  doctrine  thus 
nouncod;  benee  it  wUl  be  adoiited.  and  Mp- 
plied  herein. 

The  claim  in  rsgard  to  the  idtemtlon  of  the 
note  In  suit  was  that  it  was  originally  made 
tct  the  sum  of  '^erenty-four  and  *■/!••  dol- 
lars," and  that^  in  tlie  body  of  tbe  note,  and 
immediately  In  trcnt  of  the  above-named 
words  as  they  there  appeared,  there  was  In- 
s«ted  tbe  words  *N>ne  hundred,"  tberel^  In- 
creasing it  the  amount  sliown  by  the  two 
added  words,  and,  further,  that  the  flgniea  in 
the  upper  left-band  comw  «(  tbe  note  had 
been  so  changed  as  to  Indicate  tbe  note  to  be 
for  ttw  Bum  of  (174.35.  when,  as  executed, 
such  fignrea  had  shown  it  to  be  for  $74.35. 
There  was  evidence  more  or  less  positive  In 
relation  to  any  alteration  having  been  made. 
and»  if  sok  tbe  time  wben,  and  we  cannot 
say  that  tbe  finding  of  the  Jury  was  plainly 
oMJOsed  to  tbe  weight  of  tbe  teatlmony.  or 
clearly  wrong.  This  being  tme,  it  will  not 
be  disturbed  or  reversed.   Mclaughlin  v. 


Sandusky.  17  Neb.  110,  22  N.  W.  24: 
cases  cited.  The  court.  In  two  of  the 
graphs  of  Its  instructions,  each  referr 
the  alleged  alterations  of  tbe  note,  mt 
ed  the  Insertions  of  the  words  **one  hui 
and  the  figure  "1"  in  tbe  same  conn 
coupling  them  together  in  a  stateuM 
what  effect  the  alterations  would  ba^ 
on  the  rights  of  the  parties  to  the  > 
and  making  no  distinction  between 
Counsel  for  plaintiff  state  in  their 
"The  court  erred  In  snlHnltUc«  to  tb< 
as  the  material  part  of  the  note  the 
tion  as  to  whether  or  not  tbe  figure 
the  left-band  top  of  tbe  note  had  been 
there  before  or  after  its  ezecntlon. 
figures  are  not  a  material  part  ef  tbt 
and  the  Jury  should  have  been  told  ths 
could  only  consider  such  change  In  11 
If  any.  iq;»ea  tbe  question  whether  tbei 
any  alteration  in  tbe  body  of  the  note.' 
record  disckMes  that  tbe  court  salnalt 
the  Jury  a  special  finding.  We  here  s 
with  the  answer:  'The  Jury  will  a 
these  qnesti<»u:  Pint.  Was  tbe  note  ! 
altered  after  the  execution  by  the  Ini 
therein  of  the  words  '<me  hundred" 
swer.  Yes."  From  this  It  cleariy  a 
that  the  verdict  of  tbe  Jury  was  ba 
part.  If  not  as  a  wb^,  <m  a  finding  tl 
note  had  been  altered  after  tta  execut 
the  Insertion  of  the  words  "one  taui 
and,  this  being  ascertained,  it  becomi 
d«at  that  tbe  fact  that  tbe  questton 
Insertkm  of  tbe  figure  **1"  entered  in 
delitieratlons  of  the  Jury,  and,  hf  sane 
the  instructions  of  the  court,  jolntlj 
tbe  question  of  the  addition  of  the 
did  not  prejudice  tbe  rigtata  'of  the  plai 
Oonnsed  for  plaintiff  pr^aied  five  li 
tions.  and  presented  tlma  with  a  t 
tbat  they  be  read  to  the  Jury.  This  i 
was  refused.  In  tbe  motion  for  nei 
the  suMun  of  tbe  court  in  this  respect  i 
signed  for  error  as  foDows:  **Tbe  con 
ed  In  refusing  instmetlons  numbere< 
3,  4,  and  n.  requested  by  tbe  plalnflfl 
the  argument  in  tbe  brief  filed  count 
plaintiff  ref«  to  but  two  <^  these  li 
tions,  Ae  fourth  and  fifth.  It  seemi 
that  tlie  purpose  for  which  tbe  fifth  oi 
Instructions  was  prepared,  and  it  w 
pected  its  giving  would  subserve  or  : 
push,  was  fnHy  covered  and  effected 
stroetiona  numbered  2  and  3,  given 
court  on  its  own  motkML  If  so,  it  w 
error  to  refuse  to  give  tbe  one  reques 
counsel  for  plaintiff.  Tbla  being  our  i 
slon,  we  need  not  further  examine  i 
leged  errors  In  the  refusal  to  give  tb 
structicma  as  tbey  were  grouped  in  i 
signnient.  Bea  v.  Blsbop,  41  aos 
W.  tSS6. 

There  are  no  other  or  further  qn 
raised  or  discussed  in  tbe  briefs,  and, 
MOdance  with  the  views  tmein  ex| 
and  ccmclnalonB  announced,  the  Judgn 
the  district  court  will  be  affirmed.  At 
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DBNSLOW  T.  DODSNDORF. 
(Sapmne  Gonrt  of  Nebraska.    March  S,  1890.) 
Appsal  vroh  Jdbtiok — DisMisau. 

1.  It  b  only  from  a  final  jndfrment  of  a  jua- 
tioe  of  the  peace  that  an  appeal  lies.  Riddle  v. 
Yatea,  T  N.  W.  289,  10  Neb.  510. 

2.  Where  a  dtatrfct  coort  has  property  dia- 
misaed  an  appeal  from  a  Juiticc  of  the  peace. 
Bach  order  of  dianuBsal  will  not  be  reversed  mere- 
ly because  a  bad  reason  was  asrigned  for  the  de- 
cision. Leake  v.  Oalloglr,  52  N.  W.  824,  84 
Nebw  8G»,  ft^lowed. 

(Sjllaboa  hy  th«  Court) 

Error  to  dlsMct  conrt,  Dodee  county; 
Marafaall,  SuSfse. 

Action  by  Ida  Dodendorf  against  Jeny 
Denslow.  7udjonent  tor  plaintiff  before  a 
Justice.  Defendant  appeals.  The  appeal  was 
dfsmfssed,  and  defendant  brings  error.  Af- 
firmed. 

A.  H.  Briggs,  for  plaintiff  in  error.  T.  M. 
Pranae,  for  defendant  in  error. 

NORVAIh  J.  Ida  Dodendorf  brought  suit 
l)efore  Hal  Christy,  a  Justice  of  the  peace  of 
Cuming  township,  in  Dodge  coonty,  against 
Jerry  Denalow,  to  recOTer  the  sum  of  ^2.41 
for  work  and  labor.  The  parties  appeared, 
and  trial  was  liad  before  tlte  Justice  on 
July  20,  ISiZ,  who  on  said  date  spread  upon 
bis  docket  the  following  entry:  "Upon  the 
bearing  of  the  eTidence,  I  flod  that  there  Is 
due  the  plaintiff  from  the  defendant  the  sum 
of  $112.41  and  cost  of  this  action,  taxed  at 
$6.05.  Dated  this  20  day  of  July,  li»2.  Hal 
Christy,  Joatlce  of  the  Peace."  Un  July 
2Tth,  the  defendant  filed  with  the  Justice  an 
appeal  bond,  which  was  duly  approved.  A 
transcript  of  the  proceedings,  including  the 
appeal  undertaJdng.  was  filed  by  the  defend- 
ant In  tbe  district  court  on  the  20th  day  of 
August  18U2.  Snbeeqnently  tbe  plaintlfr 
and  appellee  filed  in  the  district  conrt  a  mo- 
tion to  dismiss  the  ai^al,  because  the  tran- 
script waa  filed  after  the  expiration  of  the 
time  required  by  law,  which  motion  was 
sustained,  and  the  appeal  dismissed.  To  ob- 
tain a  reversal  of  this  decision  Is  tbe  pur- 
pose of  this  proceeding. 

It  is  conceded  by  plaintiff  in  error  that  the 
transcript  was  filed  In  tbe  office  of  the  clerk 
of  the  district  court  one  day  beyond  the  pe- 
riod allowed  by  statute  within  wblcb  to  per- 
fect an  appeal,  but  be  insists  that  the  de- 
lay was  not  occasioned  through  his  fault  or 
laches;  hence  the  appeal  should  not  have 
been  dismissed.  It  is  disclosed  that  the  tran- 
script was  obtained  by  tbe  plaintiff  in  error 
from  the  jnatice  on  August  18th,  and  upon 
the  same  day  It  was  inclosed  in  an  envelope, 
addressed  to  the  clerk  of  the  district  conrt 
of  Dodge  county,  with  postage  prepaid  there- 
on, and  deposited  in  the  post  office  at  Scrlb- 
ner.  Neb.,  which  was  in  ample  time  for  It 
to  have  reached  Its  destination  by  the  usual 
coarse  of  mail,  and  to  bare  been  received 
and  filed  by  aald  clerk  within  the  statutory 


period.  It  is  Insisted  by  plaintiff  In  error 
that  he  bad  a  right  to  rely  upon  tbe  United 
States  mail  for  the  transmission  of  his  tran- 
script, and,  having  mailed  It  in  time,  be  ex- 
ercised that  degree  of  diligence  which  tbe 
law  required  of  him  in  perfecting  his  ap- 
peal; and  Cheney  v.  Bnckmaster,  29  Neb. 
420,  45  N.  W.  040,  is  cited  to  sustain  tbe 
propositkin.  That  csae  lacks  analogy.  There 
the  request  for  the  transcript  was.  It  is  true, 
made  by  mall  4  days  after  the  entry  of  tbe 
Judgment;  yet  tbe  letter  making  tbe  de- 
mand wa«  promptly  received  by  the  coauty 
Judge,  who  negligently  failed  to  make  a 
I  transcript  of  the  proceedings  until  the  ex- 
I  piration  of  more  than  iJt>  days  after  the  en- 
!  try  of  the  Judgment,  it  was  ruled  that  the 
right  to  appeal  was  not  lost  by  the  neglect 
or  failure  of  the  county  Judge  to  prepare  the 
transcript  In  time.  No  laches  ot  a  public 
officer  Is  imputed  in  this  case.  The  question 
discussed  by  counsel  herein  was  not  Involv- 
ed In  Cheney  v.  Bnckmaster.  Nor  do  we 
now  propose  to  express  an  opinion  thereon. 
Conceding  that  Denslow  exercised  due  dili- 
gence in  attempting  to  perfect  his  appeal, 
and  that  be  had  a  right  to  rely  upon  one  of 
the  agencies  of  the  general  government  for 
the  prompt  transmission  of  tbe  transc.ipt 
(which  we  do  not  decide),  nevertheless,  tlw 
appeal  was  rightly  dismissed,  for  the  rcti- 
son  that  no  final  Judgment  was  rendered  by 
the  Justice.  He  made  findings,  but  rendered 
no  Judgment  thereon;  therefore,  the  cause 
was  not  appealable.  Nichols  v.  Hall,  5  Neb. 
104;  Riddle  v.  Xates,  10  Neb.  510.  7  N.  W. 
288;  Daniels  v.  Tlbbets.  18  Neb.  mQ,  21  N. 
W.  4&4;  Stone  v.  Neeley,  34  Neb.  81,  51  N. 
W.  314. 

It  is  probably  true  that  the  learned  dis- 
trict Judge  predicated  his  decision  upon  the 
ground  that  the  appeal  was  not  taken  In 
time,  and  not  because  there  waa  no  final  or- 
der or  Judgment  to  appeal  from;  but  that 
la  unimportant  The  essential  thing  is  that 
tbe  appeal  was  properly  dismissed,  even 
though  the  decision  of  the  court  below  may 
have  been  predicated  upon  grounds  that 
were  not  tenable.  Tbhi  was  expressly  held 
In  Leake  v.  Qallogly,  M  Neb.  859.  52  N.  W. 
834.  Tbe  Judgment  dismissing  tbe  appeal 
Is  afflrmedi  Affirmed. 


BAR8BT  V.  WARREN  et  al. 
(Supreme  Gonrt  of  Nebraska.    March  3.  1890.) 

COSTRACT— CONSTRCCTIOX. 

Evidence-  eumined,  and  Add  to  snataiD 
the  Judgment  complained  of. 
(Syllabus  by  the  Court.) 
Error  to  district  court,  PUImore  county: 
Morris,  Judge, 

Action  by  John  Barsby  against  N.  H.  War- 
ren &  Co.  on  contract    There  waa  m  Jndic- 
ment  for  defendants,  and  plaintiff  brlnea 
,  error.  Affirmed. 


Digitized  by  Google 


410 


NORTHWESTERN 


REPORTER,  Vol  66. 


(NetL 


John  Banby  and  W.  H.  Morris,  for  plain- 
tiff In  error.  Sedgwick  &  Power,  for  de- 
fendants In  error. 

POST,  C.  J.  This  was  an  action  by  the 
plaintiff  In  error  in  the  district  court  for 
Fillmore  county,  who  sought  to  recover  up- 
on the  following  agreement:  "Whereas,  a 
certain  agreement  was  made  and  entered  in- 
to the  22d  day  of  July,  1885.  by  and  be- 
tween the  Tillage  of  Fairmont,  Fillmore  conn- 
ty,  and  state  of  Nebraska,  party  of  the  first 
part,  and  Ira  E.  Williams,  of  said  Fairmont, 
party  of  the  second  part,  whereby  the  said 
Tillage  of  Fairmont  agreed  to  pay  to  the  said 
Williams  the  sum  of  eight  thousand  nine 
hundred  and  sixteen  dollars  upon  the  com- 
pletion of  a  system  of  waterworks  described 
In  said  agreement,  anH  the  acceptance  of 
said  works  by  the  said  village  of  Fairmont; 
and  whereas,  said  agreement  has  been  as- 
signed by  the  said  Ira  E.  Williams  to  James 
Peabody.  and  the  said  James  Peabody  has 
assigned  the  same  to  N.  H.  Warren  A  Co.; 
and  whereas,  the  said  Ira  E.  Williams  has 
agreed  to  i>ay  John  Barsby  flTe  hundred  dol- 
lars out  of  the  money  to  be  paid  by  the  said 
Tillage  of  Fairmont  under  the  said  contract: 
Now,  we,  the  nnderstgned,  In  consideration 
of  the  premises,  agree  to  hold  for  and  pay  to 
the  said  John  Barsby  the  sum  of  $000.00 
(five  handred  dollars)  as  soon  as  we  shall 
receive  from  the  said  village  of  Fairmont 
the  said  sum  of  eight  thousand  nine  hun- 
dred and  sixteen  dollars,  as  provided  in  said 
contract.  Witness  our  hands.  Chicago,  March 
4,  1886.  N.  H.  Warren  &  Co."  The  breach 
alleged  Is  the  sale  and  assignment  by  the 
defendants  of  the  contract  mentioned  In  the 
foregoing  written  agreement  to  Palmer,  Ful- 
ler &  Co.,  and  their  failure  to  complete  the 
system  of  waterworks  therein  referred  to, 
whereby  they  (defendants)  were  unable  to 
demand  or  receive  from  the  village  of  Fair- 
mont the  sum  of  $8,91(1,  or  any  other  sum  of 
money.  Reference  will  hereafter  be  made  to 
the  answer,  so  far  as  essential  to  a  consid- 
eration of  the  questions  presented  by  the 
record.  At  the  conclusion  of  the  plaintiff's 
evidence  a  verdict  was  returned  for  the  de- 
fendants, under  the  direction  of  the  court, 
upon  which  Judgment  was  subsequently  en- 
tered, and  which  it  is  sought  to  reverse  by 
means  of  this  proceeding. 

We  find  in  the  record  nothing  to  indicate 
whether  or  not  the  waterworks  had  been 
completed  at  the  date  of  the  assignment  by 
defendant  to  Palmer,  Fuller  &  Co.  It  does, 
however,  appear  that  the  village,  for  reasons 
not  disclosed,  refused  to  pay  the  stipulated 
price  of  $8,916,  and  that  an  effort  was  made 
to  compromise  the  claim  for  $7,000,  which 
was  defeated;  the  village  board  being  evenly 
divided  thereon,  and  the  plaintiff,  the  acting 
mayor,  declining  to  vote.  A  compromise 
was,  however,  subsequently  effected,  where- 
by Palmer,  Fuller  &  Co.  received  the  sum  of 
$6,504^  In  Tillage  warrants,  in  fnU  satlsfiw- 


tion  of  their  claim  onder  and  by  virtue  of 
said  contract  '  It  is  CTident  from  the  plead- 
ings that  the  defendants'  liability  Is  not  ab- 
solute. Their  undertaking,  on  the  contrary, 
was  to  hold  for  and  pay  to  the  plaintiff  the 
sum  of  $500  on  the  receipt  by  them  of  the 
full  sum  of  $8,910.  It  Is  not  at  this  time  nec- 
essary to  determine  whether  an  action  would 
He  for  a  breach  of  the  particular  agreement 
set  out,  except  upon  the  actual  receipt  by 
the  defendants  of  the  sum  of  money  therein 
named.  It  is  sufllclent  that  they  would  be 
legally  answerable  for  any  act  of  theirs 
which  would  incapacitate  them  to  demand 
or  receive  the  money  due  from  the  village, 
to  the  ptaintlCTs  damage.  The  rights  of  the 
plaintiff  appear  to  have  been  protected  In  as- 
signment by  the  defendants  to  Palmer,  Ful- 
ler ft  Co.,  judging  by  the  following  letter: 
"Chicago,  Dec.  11,  W.  John  Barsby:  We 
sold  our  Interest  in  the  waterworks  claim  to 
Palmer,  Fuller  &  Co.,  showing  them  oar  con- 
tract with  yon,  which  they  assumed.  As 
by  the  contract,  'we  agree  to  hold  for  and 
p^y  to  the  said  John  Barsby  the  said  sum  of 
$500  as  soon  as  we  shall  receive  from  said 
village  of  Fairmont  the  sum  of  $8,916  as 
provided  In  said  contract.'  P.  ft  P.  attorney, 
when  shown  the  contract,  and  required  by 
QS  to  assume  It,  said,  'Very  well,  we  will, 
and  hope  we  shall  have  It  to  pay.'  Yours, 
truly,  N.  H.  Warren  ft  Co."  Defendants,  by 
their  answer,  in  effect,  charge  that  Palmer, 
Fuller  &  Co.  were  unable,  with  their  assist- 
ance, after  making  all  reasonable  and  neces- 
sary efforts,  to  collect  from  the  village  any 
sum  on  said  contract  In  excess  of  the  $6,500 
above  mentioned,  and  that  they  are  not  an- 
swerable for  the  loss  resulting  from  such 
failure  to  the  plaintiff,  or  to  Palmer,  Fuller 
&  Co.  The  necessary  Inference  from  the 
plaintiff's  evidence  Is  that  the  $6,500  finally 
paid  by  the  Tillage  represents  the  amount 
actually  due  from  the  latter  at  the  time  of 
the  assignment  of  the  contract  to  the  de- 
fendants, as  well  as  at  the  date  of  the  aa- 
signment  by  them  to  Palmer,  Fuller  ft  Oo. 
It  follows  therefrom  that  the  plaintiff's  loss 
did  not  result  from  the  defendants'  alleged 
wrongful  act,  but  from  antecedent  canses, 
for  which  they  (the  defendants)  are  In  no 
wise  responsible.  It  follows  that  the  judg- 
ment Is  right,  and  should  be  affirmed.  Af- 
firmed. 


BAKRY  et  al.  t.  DELOUGHERY  et  al. 
(Supreme  Court  of  Nebraska.    March  3.  1896.) 

filQBWATB— ESTABLIBBIiaKT— PROOKDOaK. 

1.  No  petition  is  neceBSary  to  confer  power 
upon  a  coooty  board  to  open  a  Bection-line  road. 

2.  The  county  Iward  voaj,  without  petition 
or  notice,  make  a  preliminary  order  eatabli^hing 
a  spotioD-line  road,  or  declaring  that  it  shall  be 
opened:  hot,  bef>-e  it  can  be  actnaUy  opened, 
there  must  be  proceedings,  tvon  proper  notice, 
to  ascertain  damages. 

S.  To  authorize  the  openhig  of  a  section-line 
road,  a  finding  that  the  public  good  reqoitei  it 
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need  not  be  made  of  record  by  the  county  board. 

4.  The  connty  board  may.  in  one  iiroceeding, 
open  roads  on  different  section  lines,  provided 
tney  connect  with  one  another,  and  form  a  aln- 
gle  scheme  of  highwiiy  ImproTement  Whether 
the  opening  of  dWonnected  roads  may  be  em- 
hracea  in  a  BiQgl«  proceeding,  qiuece. 

(Syllabus  by  the  Court) 

Error  to  dlstrlcit  court,  Dakota  county;  Nor- 
ris.  Judge. 

Petition  by  J.  M.  Barry  and  others  to  the 
board  of  county  supervisors  for  the  open- 
Ing  of  a  highway.  To  a  judgment  of  the  dis- 
trict court  reverstng  an  order  allowing  the 
petition,  and  overruling  exceptions  filed  by  M. 
DeloughMy  and  othexs,  petitioners  bring  er- 
ror. Beversed. 

Jay  &  Beck,  for  plaintiffs  in  oror,  B.  B. 
Brans,  for  defendants  in  error. 

IBVINB,  a  The  object  of  this  proceeding 
Is  to  procure  a  reversal  of  a  Judgment  of  the 
district  court,  wblcta  remsed,  on  proceedings 
in  error  to  that  court,  an  wder  of  the  county 
board  of  Dakota  connty  relating  to  the  e»- 
tablisbment  of  a  highway.  Unf<Htunate]y, 
moat  of  the  Information  sought  to  be  afforded 
OS  is  contained  In  tbe  brleft,  and  finds  little 
8iq;>port  In  the  record,  by  which  alone  we  are 
governed.  The  record  discloses  that  on  April 
23,  1892,  there  was  filed  with  the  county 
board  a  petition  purpOTting  to  be  signed  by 
a  large  number  of  electors  residing  within 
five  miles  of  the  proposed  roads,  asking  the 
establishment  of  two  roads  along  sectim 
lines,  Jidnlng  at  a  section  comer.  To  this  a 
numerously  signed  remonstrance  was  filed, 
accompanied  by  specific  objections  to  the 
opmlng  of  the  roads.  A  notice  was  pub- 
lished, which  will  be  referred  to  later.  There- 
after certain  of  the  remonstrants  asked  to 
have  th^  names  stricken  from  the  remon- 
strance^ Thexeaftn',  at  a  meeting  of  the  coun- 
ty board,  tiie  following  record  was  made: 
"Now,  at  this  time,  in  the  matter  of  the  Byan 
sectlon-llne  road,  the  same  came  up  tor 
final  hearing,  and  was  allowed  as  j/mjeA 
for.  The  remonstrants  duly  except  to  the  ac- 
tion of  the  board.  Motions  of  B.  E.  Evans, 
attorney  for  remonstrators  In  the  location  of 
Byui  road,  ms  overruled,  and  remonstrators 
except."  From  this  order  the  proceedings  in 
error  were  prosecuted  In  the  district  court, 
resulting  In  a  Judgment  of  rerosal;  the  rea- 
son stated  being  "that  said  board  of  super- 
visors had  no  Jurisdiction  of  the  subject- 
matter  of  the  action,  and  no  authori^  to  ren- 
der such  Judgment  or  order."  In  siqipwt  of 
the  Judgment  of  tiie  district  court,  counsel 
argue  that  the  board  was  without  authority, 
because  no  sufficient  petition  was  filed,  be- 
canae  no  proper  notice  was  published,  be- 
cause there  was  do  finding  that  the  roads 
were  required  fw  the  public  good,  and  be- 
cause the  opening  of  two  roads  was  em- 
braced in  a  single  proceeding.  The  district 
conrt  must  have  proceeded  on  one  or  anoth- 
er of  these  grounds,  because  the  other  as- 


signments of  error  are  not  based  on  any  facts 
disclosed  by  the  record. 

All  section  Hues  are,  by  statute,  declared  to 
be  public  roads.  Oomp.  St  c.  78.  I  46.  The 
law  establishes  them  as  highways,  and  the 
county  board  Is  empowwed,  whenever  the 
public  good  requires  It.  to  much  roads 
without  preliminary  survey,  the  sole  limita- 
tion being  that  damages  shall  be  appraUied 
as  nearly  as  iwactlcable  In  the  manner  pro- 
vided Cor  the  tokening  of  Other  highways. 
Under  this  section  It  has  been  held  that  the 
board  may,  in  Its  discretion,  open  any  see- 
tlon-llne  road  without  a  petltton  first  presoit- 
ed.  Throckmorton  r.  State,  20  Neb.  647,  31 
N.  W.  232;  McNair  v.  State^  26  Neb.  257.  41 
N.  W.  1089;  Howard  T.  Brown,  37  Neb.  902. 
66  N.  W.  713;  Bose  V.  Washington  do.,  42 
Neb.  1.  60  N.  W.  352.  In  Howard  v.  Brown, 
su^a,  It  was  held  that  section  46,  bting  a 
special  provision  in  relation  to  section-line 
roads,  prevailed  over  the  genexal  provisions 
of  the  chapter;  but,  of  course,  in  appralsbig 
damages,  section  46  requires  the  procedure 
in  ration  to  other  roads  to  be  ft^wed  so 
far  as  practicable.  The  procedure  provided 
for  such  other  roads  is  the  presentment  of  a 
petition,  and  deposit  by  the  petlUoneia  of  a 
sufficient  sum  to  pay  for  laying  out  such  road. 
Thereupon  the  conn^  clerk  appoints  a  com- 
missioner to  examine  Into  the  expediency  of 
the  road.  The  commissioner  makes  his  re- 
port, and  a  notice  Is  published  fixing  the  time 
wherein  all  objections  to  the  road  or  claims 
for  damages  must  be  filed.  Thereafter  the 
board,  aftw  considering  such  matters,  de- 
termines upon  the  establishment  of  the  road. 
A  portion  of  this  procedure  Is  clearly  inap- 
plicable to  sectlim-llne  roads,  but  there  can 
be  no  doubt  that  It  must  be  f<dlowed  In  so 
far  as  the  procedure  tor  ascertaining  dam- 
ages Is  <wncemed.  Before  making  the  order 
here  complained  of,  the  oounty  board  had 
undertaken  to  publish  a  notice,  but  it  may  be 
assumed  that  It  was  not  In  substantial  com- 
pliance with  the  statute,  and  was  insufficient 
to  Justify  the  board  In  proceeding  with  the 
actual  opening  of  the  road.  But  the  order 
made  was  not  one  for  such  final  action.  It 
Is  unintelligible,  except  through  the  petition 
to  which  it  refers,  and  the  petition  Is  for  the 
establishment  of  the  road.  We  regard  the 
order  as  merely  a  preliminary  order  looking 
tothe  opening  of  the  road.  Section-line  roads 
being  opened,  In  the  discretion  of  the  board, 
without  the  necessity  of  a  petition,  survey, 
or  commissioner's  r^rt,  some  such  prelimi- 
nary action  must  be  taken  before  damages  can 
be  ascertained.  In  McNaIr  v.  State,  supra, 
the  proceedings  were  Instituted  by  a  mo- 
tion adopted  by  the  county  board,  establish- 
ing the  road,  and  thereafter  the  statutory 
notice  was  published.  This  court  held  that 
a  road  so  opened  was  lawfully  opened,  and 
could  not  be  vacated  except  by  regular  pro- 
cedure- It  was  also  held  In  McNaIr  v.  State 
that  a  finding  that  the  public  good  required 
the  toad  need  not  be  entered  jtf  record. 
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Ab  to  the  objection  tbat  the  proceedings 
referred  to  two  roads,  as  these  were  both 
along  section  lines,  jolued  oa«  another,  and 
f(H-niod  a  single  scheme  at  bigbwar  improre- 
taent,  tbere  could  be  no  obJectlMk  to  the 
procedure  on  this  gnmnd.  Whether  two  dis- 
connected roads  can  be  opened  by  a  single 
proceeding,  we  need  not  determine. 

The  proceedings  of  the  county  board,  so  far 
as  they  had  progreesed,  were  not  without  au- 
tbodty  of  law,  and  the  record  dlscloaea  no 
Irregularity  presented  by  proper  asstgnments 
of  nror.  The  judgment  of  tlie  district  court 
is  reversed,  and  the  order  of  tbe  ooanty  board 
afflrcaed.  Jodgment  accordingly. 


BANKERS'  UPE  ASS'N  t.  LISCO. 
(8upi«M  Coart  of  Nebraska.    MarcA  3,  18B6.) 

JIISCRANCa — AOTIOIT  OS  PoLICT  —  PlB&DITTO  kVD 
FkOOV— WiTa  B08— £UXI  X  ATIOK— EZOCPTIONS. 

1.  In  an  actioa  upon  an  iosnrance  conttact 
in  the  nature  of  a  life  insurance  policy,  the  de- 
fendant, having  alleeed  that  the  misrepresenta- 
tions apon  which  it  had  acted  to  its  own  disad- 
vantage were  contained  in  tlie  writtra  applica- 
tion of  the  assured,  was  p<9erly  htld  not  entitled 
OD  the  trial  to  show  what  oral  representations 
the  insnred  had  made  to  a  phyridan  at  the  time 
the  ezaminatfoD  was  being  made,  with  a  view 
to  tiie  approval  or  rejection  of  the  laantattce  ap- 
plied for. 

2.  On  the  trial  of  an  action  for  the  recovery 
of  the  amoant  of  a  life  inanrance  policy,  an  affi- 
davit of  tbe  beneficiary,  which  tended  to  sbow 
that,  coiitniry  to  the  representation  of  the  assured 
in  biij  aiiptication,  said  insured  bad  been  aubject 
to  epHpptlc  fits,  having  heen  Introrlnopd.  it  wan 
proper  to  permit  such  (ifRnnt  to  show  that  she 
never  knowinidy  Hulmcribed  to  or  made  the 
statnaeata  in  the  affidavit  contained. 

3.  Alleged  misconduct  of  the  counsel  in  the 
course  of  rae  trial  in  the  district  court,  to  which 
no  ohjectioD  was  mled  upon,  aod  as  to  which  rul- 
ing consequently  no  exception  was  taken,  can- 
not be  considered  in  the  snm^me  court  Gran  v. 
Houston.  64  N.  W.  245,  ^  Neb.  813,  followed. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Douglaa  county; 
Ferguson,  Judge. 

Action  by  Sarah  G.  Lisco  against  the  Bank- 
ers* Life  Association.  There  was  a  judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Gr^ory,  Day  &  Day  and  Snlli^wi  ft  Sul- 
livan, for  plaintiff  in  error.  Cowin  ft  Mc- 
Hugb,  for  defendant  in  errcur. 

UYAN,  C.  Id  this  actim  In  tbe  district 
court  ot  Douglas  county,  the  plaintiff  In  ttiat 
court  recovered  Judgment  upon  a  verdict  in 
her  favor  in  tbe  sum  of  $2,341.97.  To  reverse 
this  Judgment,  the  Bankera'  Life  Asaoctation, 
the  judgment  defendant,  ptosecatCB  errw  pro- 
cccdlngs  in  this  court. 

Sarah  G.  Llsco,  ttie  d^endant  in  error,  was 
the  wife  of  John  I.isco,  who,  on  October  28. 
1881>,  effected  an  Insurance  upon  his  life  by 
becomiog  a  member  of  the  aforesaid  Bank- 
ers' Life  Association.  On  tlie  28tb  day  of  No- 
v«mber.  1886.  John  Lisco  diedv  and  the  pres- 
ent action  was  rendered  necessary  bj*  tbe  re- 


fusal of  the  plaintiff  In  error  to  pay  tbe 
anwunt  to  which  the  defendant  in  error  was 
apparently  entitled  by  the  terms  of  the  con- 
tract under  which  its  membership  had  been 
bestowed  upon  tbe  deceased.  la  brief,  the 
refusal  to  make  the  payment  was,  as  stated 
in  the  answer,  because  of  misrepresentations 
of  John  Lisco  as  to  the  history  and  condition 
of  his  health,  and  as  to  his  habits,  wbleb 
were  naade  In  Us  application  for  memberahlp, 
as  aforesaid.  In  respect  to  his  habits  it  woa 
alleged  by  the  answer  tbat  the  drinking  of 
wine,  spirlta,  or  malt  liquor  had  beeu  falsely 
repreeenled  by  tbe  applicant  not  to  t>e  with 
him  a  dally  babtt  It  was  furtlier  alleged, 
that,  by  his  excessive  use  of  Intoxicating  Ut^ 
uoTB  after  he  became  a  member  of  said  asso- 
datloD,  John  Lisco  forfeited  his  rights  as  such 
member.  In  respect  to  the  appltcant's  health 
and  tbe  true  history  thereof,  it  was  by  answer 
averred  that  he  was  subject  to  epileptic  fits, 
wtalcb  fact  he  failed  by  tiia  application  to  dis- 
close, tbou^b  me  question  therein  answered 
falsely  by  him  should  have  disclosed  tbat 
fact  had  It  been  answered  truly.  By  the  an- 
swer It  was  furthermore  alleged  tbat  Ute 
death  of  John  Lisco  waa  caused  by  an  epilep- 
tic fit,  and  that,  by  tbe  terms  of  the  expresa 
oondltkiDS  of  tbe  cmitiact  between  tlie  Bank- 
ars'  Life  AssociatloB  and  John  Lisco,  tbe 
above  misrepresentations  rendered  void  the 
claim  of  the  defendant  in  ktot. 

Tbe  evidence  as  to  wbethffl'  John  Lisco  wa» 
In  the  dally  baUt  of  using  intoxicating  llquora 
was  very  contradictory,  and  therefore  the  spe- 
cial  finding  of  the  Jury  upon  that  propositlo» 
cannot  be  disturbed.  There  waa  also  evtdence- 
from  which  the  Jury  might  have  inferred  that 
John  Lisco  had  been  subject  to  ei^lepsy  for 
some  years  before  be  made  apjriicatlon  for 
membership  in  tbe  Banker**  Life  Aasodatlon, 
but  tbere  was  no  evidence  tbat  hia  death  wa» 
caused  by  epilepsy.  There  was  an  apparent 
preponderance  contrary  to  the  showing  that 
he  had  ever  been  subject  to  epilepsy,  and  up- 
on this  the  special  finding  cannot  be  dlstuii>* 
ed.  Of  the  evidence  tending  to  estal>ltsli  ttW' 
affirmative  of  tbe  proposlttMi  last  above  re- 
ferred to,  one  portion  was  an  affidavit  made 
by  Sarah  Q.  Lisco,  the  defendant  In  error,  on 
January  11,  1800,  In  which  was  the  following 
language:  **I  am  tbe  wife  of  tbe  deceased, 
John  Lisco.  and  my  lamented  husband  bad 
not  to  my  knowledge,  had  an  epileptic  St  for 
the  last  five  or  six  years,  and  no  other  sick- 
ness; aa\j  occasionally  that  of  sick  headache, 
and,  prior  to  that  time  not  to  exceed  two  or 
three  lits  a  year;  some  years  not  any  at  all." 
This  affidavit  it  would  seem,  was  sent  to  the 
Bankers*  Life  Assodatlon  at  Des  Moines, 
Iowa,  and  was  introduced  In  evidence,  In  con- 
nection witb  a  depo^ion  of  one  of  tbe  offi- 
cers of  tbe  aforraaid  association.  It  Is  In- 
sisted tbat  there  was  error  In  permitting  Mrs. 
I^co  to  testify  as  to  the  ill  health  wttb  which 
she  waa  aufFcrlng  nt  tbe  date  of  sold  afQdavit, 
and  that  she  never  knowingly  subscribed  or 
swore  to  tbe  above-quoted  BtateuentL  W* 
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hare  liad  called  to  our  Qotlce,  and  taave  been 
able  to  discover  no  good  reason  wby  Mrs.  Us- 
co  dKmld  not  bare  been  permitted  to  deny 
iheae  statements  imputed  to  ber.  The  weigbt 
to  be  glTfiSi  rocb  denial  was  solely  a  <ine8tlon 
of  fact  to  be  coneldwed  by  the  Jury. 

Tbe  matten  of  defense  pleaded  in  tbe  an- 
swer to  avoid  tbe  alleged  liability  of  tbe  plain- 
tlfl  in  error  were  all  predicated  nj/an  written 
Statements  made  In  tbe  applicatioa  of  Lisco. 
It  was  therefore  Improper  to  prove  tbat  oral 
statemmta  were  made  by  LIsco  to  tbe  medi- 
cal examiner  oatslde  tlie  written  matters 
pleaded  as  aforesaid  for  the  porpose  of  ob- 
taining Insosance;  at  least,  we  are  nnaware 
of  any  theory  on  which  sncb  evidence  could 
be  competent,  and  upon  this  point  there  was 
no  attenyvt  to  enlighten  by  offers  of  what  the 
proposed  testimony  would  disclose  if  permit- 
ted to  be  glren.  The  district  court  therefore 
properly  snitalned  an  objection  to  the  ques- 
tion propounded  as  to  what  these  statements , 
were,  which  were  made  to  the  medical  exam- 
iner, and  which  were  not  included  In  tbe  writ- 
ten application. 

It  is  urged  in  tbe  petition  In  error  that  the 
court  erred  In  falling  to  state  to  the  jury  that 
in  the  answer  it  was  leaded  that  John  Llsco 
warranted  Us  statements  in  the  aniUcatlon 
to  be  true.  It  may  be  that  tbe  force  of  this 
objection  la  not  deariy  undentood,  but  it  does 
seem  to  us  tbat  [daintiff  in  error  has  oio  Jnst 
cause  of  complaint  in  view  ot  tbe  following 
eonaideratloiu:  Tbe  cout,  In  describing  the 
«nsw«.  used  thla  language:  defendant 
dalms  In  its  answer  that  the  said  LIbco,  in 
his  apidlcatlon  for  Inso ranee,  misrepresented 
and  made  untrue  answers  of  hb  physical  con- 
dition, and  that,  reastm  thereof,  said  cer- 
tificate had  become  null  and  void."  Tbe  cer- 
tificate referred  to  In  the  above  instructions, 
in  so  far  as  it  should  be  considered  In  this 
case,  was  deaerttwed  In  the  pleadings,  and 
thnnigboat  tbe  trial  was  treated  as  perform- 
ing tbe  same  tMew  as  are  ordinarily  perform- 
ed by  an  insurance  policy.  In  the  first, 
tourtta,  and  sixth  Instructions  given  upon  re- 
quest of  the  plaintiff  in  error,  the  jury  were, 
in  exprasB  terms,  told  that  tbe  several  repre- 
sentatims  amounted  to  warranties,  and  we 
cannot  see  Why  any  fhllure  in  tbe  description 
the  Issues  in  this  respect  raised  by  tbe  an- 
awer  were  not  cured,  if.  Indeed,  a  fuller  de- 
acriptioo  thereof  was  necessary,  which  we 
greatly  doubt. 

To  Instructtona  1,  2,  S,  and  4.  given  by  the 
court  upon  Its  own  motkm,  a  single  exception 
in  grosa  was  taken,  and  In  tbe  motion  for  a 
new  trial  tbe  same  method  was  pursued.  Al- 
though, by  the  amended  petition  in  error,  the 
correctness  of  the  particnlar  Instruction  given 
by  tbe  court  numbered  2  Is  challenged  sepa- 
rately tnm  any  other,  vre  are  not  Justified 
in  ovetiocdcing  the  above-described  previous 
grouping  of  the  instructleus:  and,  as  some  of 
tbem  were  undoubtedly  given  properly,  we 
cannot  ransfder  whether  or  not  there  was  er- 
ror  In  giving  Instruction  numbered  2.  sepa- 


rately assailed  by  tbe  amended  petition  In  er- 
ror. 

It  is  finally  urged  that  thore  was  miscon- 
duct upon  the  part  of  the  counsel  for  the  de- 
fendant In  aror,  as  asserted.  In  presoitlng  as 
facts  a  whcde  series  of  mattars  which  were 
ontslde  the  record,  were  not  embraced  In  any 
evidence,.and  In  reality  were  untrue.  While 
the  fact  that  objection  was  made  to  this  lan- 
guage was  recited  In  tbe  affidavit,  in  which 
alone  Is  there  found  any  reference  to  this  part 
of  tbe  trial,  ttiere  was  no  ruling  upon  or  ex- 
ertion as  to  such  lUUng  talcen  by  tbe  plaintiff 
In  error.  Tills  vraa  Indlspoisalily  necessary 
to  secure  a  review  of  alleved  errors  of  tUs 
nature^  Oran  v.  Houston,  4fi  Mebu  813,  64  N. 
W.  246. 

There  being  discovered  no  i^udtcial  error 
in  tbe  record,  tbe  judgment  of  tbe  district 
court  Is  affirmed.  Affirmed, 


MURRAY  V.  LOtrSHMAN. 
(Supreme  Court  of  Nebraska.    March  S,  18B6.) 

Ajissdhskt  ov  Fuadix»— HoBTOuan  OEAmLs 

— Right  to  Usk. 

1.  Notwithstanding  tbe  liberal  provisioD  for 
the  ameodmeDt  of  pleadings,  the  subject  is  ont 
reefing  largely  in  the  dlacretioo  of  tbe  trial  coart; 
and  its  mliDei  Id  that  regard  are  not,  la  tlie  ab- 
sence of  ao  ftbuse  of  discretion,  tbe  subject  of  re 
view  by  this  court 

2.  The  title  of  property  pledged  by  chattel 
mortgage  remains  in  the  mortgagor  UDtil  divest- 
ed liT  means  of  foreclosure  woccedinga.  Musei 
V.  Kjog,  29  N.  W.  744,  40 ^eb.  882. 

3.  One  who  takes  possesion  of  mortgagea 
chattels  In  order  to  satisfy  his  lien  thereon  by 
means  of  notice  and  Bale  in  tlte  maana  pre8crll>ed 
by  law  does  ao  with  the  implied  obligattoa  to 
proceed  without  uureasooable  delay,  and  with 
due  regard  for  the  rights  of  the  mortgagor. 

4.  The  mortgagee's  right  to  the  nse  of  chat- 
tels mortgaged  is,  in  tbe  aheence  of  a  spedal 
agreem^t.  merely  such  as  !■  incident  to  the  fwe- 
closure  proceeding,  and  the  breach  of  his  obliga- 
tion in  that  regard  is  an  actionable  wrong. 

(SyUabus  by  the  Court.) 

Error  to  district  court,  Douglaa  ooonty; 
Keysor,  Judge. 

Action  by  Anton  Loushman  against  Thomas 
Murray.  There  was  a  Judgment  tor  plain- 
tiff, and  defendant  brings  error.  Affirmed. 

Slabaugh  &  Rush,  for  plaintiff  in  error.  G. 
A  Rutherford,  for  defendant  In  error. 

POST,  G.  J.  This  was  an  action  by  tbe  de- 
fendant in  error  (plaintiff  below),  who  sued 
to  recover  for  tbe  use  of  a  span  of  mules  for 
tbe  period  of  seven  months.  The  answer  ad- 
mits the  allegstians  of  the  petition,  except  as 
to  tbe  value  of  tbe  use  of  tbe  mules  descrit}- 
ed,  and  charges,  in  Justification  thereof,  the 
following  facts:  (1)  A  chattel  mortgage  on 
the  mulea  in  controversy  for  $;i.80,  long  past 
due;  (2)  tbat  ^e  defendant  took  poasestf on 
of  said  mules  for  the  pn^Kwe  of  foreclosing 
his  mortgage,  Heptember  12,  1889,  and  aept 
them  at  his  own  expense,  with  the  plaintiff's 
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coiueDt,  until  May  10,  1880,  vlien  they  were 
sold  at  public  auction,  far  the  sum  of  flOl. 
Aeeompanylng  tbe  ans-wer  is  an  all^tlon  of 
indebtedneaa  by  the  plaintiff  tor  rent  due  the 
defmdant  In  the  ram  of  971^  and  for  which 
Judsment  la  asked  by  the  latter.  The  reply 
IB  a  general  denlaL  A  trial  was  had  In  the 
district  court,  resulting  In  a  TerdJct  for  the 
plaintiff  therein  In  the  sum  of  (126.43.  Sub- 
sequently, having  remitted  $95  of  the  amount 
so  found.  In  accocdance  with  the  ordor  of  the 
court,  judgment  was  entPTed  In  his  fSTor  In 
the  sum  of  $30.03,  and  which  has  been  remov- 
ed Into  IhlB  court  by  the  petition  In  emir  of 
the  defendant  bdow. 

The  first  assignment  of  error  relates  to  the 
ruling  of  the  district  court  during  the  trial 
in  denying  the  defendant's  request  for  leave 
to  BO  amend  his  answer  as  to  art  off  against 
the  plaintiff*B  cause  of  action  the  balance  se- 
cured by  the  mortgage  mentioned.  The  pro- 
posed amendment  was  not  to  conform  the 
pleadings  to  the  facts  proved,  but  for  the 
purpose  of  hisertlng  a  new  and  distinct  cause 
of  action  in  favor  of  the  defendant.  Al- 
though liberal  provision  is  made  for  the 
amei^ment  of  pleadings  (Glv.  Code,  f  144), 
the  subject  is  one  resting  largely  in  the  dJS' 
cretlon  of  the  trial  court,  and  Ita  rulings  In 
that  regard  are  not,  In  the  absraice  of  an 
abuse  of  dlBcretI<ni,  the  subject  of  review  by 
this  court  Mills  T.  Miller,  3  Neb.  87;  Ued- 
ges  V.  Roach.  16  Neb.  OTS.  21  N.  W.  404; 
Johnson  v.  Swayze,  3fi  Neb.  117,  52  N.  W. 
835;  Bank  v.  Gibson,  37  Neb.  750,  66  N.  W. 
616.  We  are  unable  to  say  that  the  ruling 
complained  of  Involves  any  abuse  of  discre- 
tion. The  defendant  was  fully  advised  of 
his  rights  at  the  commmcement  of  the  ac- 
tion, more  than  a  year  and  a  balf  previous, 
and  had  an^tle  opportunity  to  Interpose  what- 
ever claims  were  available  In  his  favor 
against  the  idaintlff;  and,  having  failed  to  as* 
sert  the  mortgage  debt  vjitll  the  idalntlff  had 
resttid  his  case,  he  wlU  not  now  be  heard  to 
complain  of  the  action  of  the  court  in  deny- 
ing his  request  to  amend. 

It  Is  argued  that  the  plaintiff  had  no  right 
to  the  use  of  the  mortgaged  property  after 
condition  brcdcen,  his  remedy  being  an  ac- 
tion for  redemption,  or  to  recover  the  surplus, 
If  any,  remaining  after  the  satisfaction  of  the 
defendant's  mortgage.  That  argument  is  bas- 
ed upui  the  proposition,  once  recc^snlzed  aa 
the  law  of  this  state,  that  the  effect  of  a  chat- 
tel mortgage  Is  to  transfer  to  the  mortgagee 
the  legal  title  of  the  property  conveyed,  sub- 
ject to  be  defeated  only  by  performance  of 
the  stipulated  conditions.  But  In  Mwwer  v. 
King,  40  Neb.  802,  50  N.  W.  744,  It  was  held, 
overruling  Adams  v.  Bank,  4  Neb.  370,  that 
the  mortgagee  has  a  Hen  cmly  upon  property 
pledged  by  chattel  mortgage,  and  that  the  ti- 
tle thereto  remains  in  the  mortgagor  until 
divested  by  means  of  foreclosure  proceedings. 
See,  also,  Bedford  v.  Van  Cott,  42  Neb.  220, 


60  N.  W.  572.  The  right  of  the  mortgagee 
under  a  chattel  mortgage  to  possospimi  of  the 
property  conveyed  pending  foreckisuie  pro- 
ceedings will  not  be  ccmtroverted.  But  when 
he  takes  possession  of  property  In  order  to 
satisfy  his  Hen  thereon,  by  means  of  notice 
and  sale  In  the  manner  prescribed  1^  law,  he 
does  so  with  the  Implied  obligation  to  pro- 
ceed without  unreasonable  dday,  and  with 
due  regard  for  the  rights  of  the  mortgagor. 
The  mortgagee's  right  to  the  use  of  chattels 
conveyed  Is,  In  the  absence  of  a  spedal  agree- 
ment such  only  as  Is  Incident  to  the  fore- 
closure of  the  mortgage,  and  a  breach  of  his 
obligation  in  that  r^;ud  is  an  actionable 

"WtODg, 

The  Judgment  In  this  Case  Is  vlgoroualy  as- 
sailed on  the  ground  that  it  la  i^rly  nnsup- 
ported  1^  the  evidence.  We  shall  not  bow- 
ever,  attempt  a  synopsis  of  the  testimony.  It 
Is  conceded  that,  so  for  as  the  number  of  wit- 
nesses Is  concerned,  the  advantage  Is  decided- 
ly in  favor  of  the  defendant  But,  as  tias 
been  repeatedly  b^,  the  credibility  ot  the 
witnesses  Is  a  question  for  the  Jury;  and  a 
verdict  based  upcm  conflicting  evidence  will 
not  be  set  aside  on  account  of  any  mere  dif- 
ference of  opinion  between  this  court  and  the 
trial  Judge  or  Jury.  The  evidence  Introduced 
by  the  plaintiff  below  tended  to  prove  that 
the  mules  In  question  were  used  the  de- 
fendant without  the  consent  of  the  former, 
ftom  the  time  they  were  tsken  under  the 
mortgage,  In  September,  1888,  until  the  date 
of  their  sale.  In  May,  1880,  and  which  was 
worth  from  75  cento  to  (1  per  day.  Assum- 
ing the  defendant's  claim  for  roit  to  have 
been  estaUished  to  the  aatisfactlon  of  the 
Jury,  the  amount  of  the  recovery  allowed  on 
the  plaintiff's  cause  of  action,  (102.:%,  Is  cer- 
tainly not  so  unreasonable  as  to  call  for  in- 
terference by  this  court. 

Exception  was  also  taken  to  the  refusal  of 
the  following  Instmctlon:  "Tou  are  Instruct- 
ed that  the  defendant,  under  the  testimony, 
has  a  Just  and  vaHd  claim  against  the  plain- 
tiff fbr  the  amount  due  on  the  two  notes  set 
out  In  the  answer,  together  with  interest 
thereon."  The  Instruction  was  rightly  refus- 
ed. Although  the  notes  ttiereln  mentioned 
represent  the  debt  secured  by  the  mortgage, 
th^  are  not  alleged  as  a  cause  of  actloy 
agfdnst  the  defendant  Had  the  action  been 
for  the  wrongful  conversion  of  the  mules,  it 
Is  possible  that  the  amount  due  on  the  mort- 
gage would,  even  under  a  general  denial,  have 
been  a  proper  subject  of  inquiry,  as  bearing 
directly  up<ni  the  question  of  the  plabiturs 
Interest  In  the  property  converted.  But  that 
rule  can.  have  no  application  to  the  case  made 
by  the  pleadings,  In  which  the  only  ground  of 
recovery  is  the  Implied  ob1igatl(m  of  the  de- 
fendant bdow  to  reasonably  compensate  the 
plaintiff  for  the  use  of  his  mules.  There  Is 
no  error  In  the  record,  and  the  Judgment  Is  af- 
firmed. Affirmed. 
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STRAHLB)  T.  FIRST  NAT.  BANK  OP 
STANTON. 
(Sapreme  Ootirt  of  Nebraska.    March  8,  1896.) 
Bbplbtik— Plbadinq  avd  PK00»~ViRI4MCK. 

1.  An  allMitioii  of  general  ownerabip  in  a 
petiticn  and  affidaTit  in  replevin  la  not  snj^rted 
by  the  iotiDdiictioD  of  the  chattel  mortgage  under 
which  the  plaintiff  claims  the  right  of  posses- 
sion of  the  property  replevied.    Mnsser  t.  King, 

59  N.  W.  744,  40  Neb.  892:  Randalt  t.  Persoiu, 

60  N.  W.  8^  42  Neb.  607;  Sharp  t.  Johnaon, 
62  N.  W.  466.  44  Neb.  165;  Camp  t.  Pollock,  64 
N.  W.  231.  45  Neb.  771. 

2.  aadf  that  the  erldeooe  fafla  to  auatain  the 
Terdlct. 

(SyllsboB  b7  the  Court) 

Error  to  district  court,  Stanton  county; 
Norria,  Judge. 

Replevin  by  the  First  National  Bank  of 
Stanton  against  Carl  Strahle.  There  was  a 
judgment  for  plaintiff,  and  defendant  brings 
eiTor.  ReTeraed. 

Mapea  &  lAeey,  fta  plaintiff  In  error.  John 
A  Bhrfaardt,  W.  W.  Young,  and  A  A.  Kear- 
ny, for  defendant  tn  error. 

NORVAL,  J.  This  was  an  action  In  re* 
plerin  for  a  stocdc  of  merchandise  brought  by 
the  First  National  Bank  of  Stanton  against 
Carl  Btrafale;  the  plaintiff  dalmlng  the  prop- 
erty  nnder  two  chattel  mortgages  executed 
to  the  bank  by  one  Theodore  Q.  Asch,  end 
the  defendant  fi^iltwing  under  the  levy  of  an 
execution,  placed  In  his  hands  as  constable, 
Issued  upon  a  Judgment  recovered  against 
the  mortgagor.  Upon  the  trial,  the  lury,  by 
direction  of  the  court,  returned  a  Terdlct  for 
the  plaintiff,  and  Judgment  was  entered 
thereon. 

The  chattel  mortgages  under  which  the 
bank  claims,  and  the  notes  which  they  were 
glren  to  secure,  were  Introduced  In  evidence 
by  the  plaintiff,  over  the  objections  of  the 
defendant,  which  rulings  are  assigned  for 
error.  The  petition  and  affidavit  in  replevin 
do  not  set  up  a  special  ownership  tn  the 
goods  and  chattels  tn  the  plaintiff  by  rea- 
son of  the  giving  of  the  chattel  mortgages, 
but  idead  that  plaintiff  Is  the  general  owner 
of  the  property  replevied.  The  record  dls- 
dosee  that,  when  the  mortgages  were  ten- 
dered in  evidence,  the  defendant  objected  to 
th^  admlsidon,  "for  the  reason  that  the 
plaintiff  had  not  pleaded  any  spe^l  owner- 
ship in  the  pr(^>erty  tn  controversy  In  this 
action,  and  tor  the  further  reason  that  It  Is 
Irrelevant,  immaterial,  and  Incompetent,  and 
that  no  proper  foundation  has  been  laid  for 
the  Introdoctlon  of  the  chattel  mortgages. 
*  *  *  And  the  affidavit  upon  which  the 
action  la  founded  makes  no  plea  of  special 
ownership,  and  doea  not  aHege  that  any  of 
the  conditioiu  of  the  chattel  mortgages  are 
broken."  Adams  v.  Bank,  4  Neb.  370.  to  the 
effect  that  a  chftttel  mortgage  transfers  the 
legal  title  to  the  mortgaged  chattels  to  the 
mortgagee,  la  cited  to  anstain  the  rulings  of 
the  trial  court   Since  the  case  at  bar  was 


dedded  by  the  district,  court,  tlila  court  haa 
overruled  the  decision  mentioned  above. 
Musaer  v.  King,  40  Neb.  882,  S8  N.  W.  744. 
In  thla  last  caae  It  was  decided  that  the 
legal  title  to  mortgaged  chattels  remalna  In 
the  mortgagOT  until  divested  by  foreclosure 
proceedings,  and  untU  then  the  mortgagee 
has  merely  a  lien  on  the  property;  that.  In 
an  action  of  replevin  to  recover  the  possea- 
alon  of  mortffiged  cbattela  by  the  holder  of 
the  mortgage,  the  facts  constituting  hla  sp^ 
cial  ownenhlp  lien  must  be  pleaded;  and 
that,  under  allegatlona  of  ownerahlp  and, 
right  of  poBSesslon,  the  note  and  chattel 
mortgage  nnder  which  plaintiff  bases  hla 
ri^t  of  poasesalon  are  Inadmissible  In  evi- 
dence. The  same  doctrine  was  faekt  and  ap- 
pUed  tn  RandaU  v.  Persons,  42  Neb.  607,  00 
N.  W.  888:  Sharp  v.  Johnson,  44  Neb.  165. 
62  N.  W.  466;  Camp  v.  Pollock,  45  Neb.  771, 
64  N.  W.  281;  Murray  v.  lAuahman,  47  Neb. 
— ,  OS  N.  W.  418.  Inasmuch  as  no  d^m  of 
special  ovrnerahlp  was  made  bi  the  pleadings 
In  the  case  befbre  ns,  It  was  error  to  admit 
the  mortgages  and  notes  tn  evidence. 

There  was  likewise  error  In  the  ruling  of 
the  court  in  directing  a  verdict  for  the  bank, 
for  the  obvious  reason  there  was  no  evidence 
to  show  that  the  plalntUt  was  tiie  owner  of 
the  property.  At  most.  It  had  but  a  special 
Interest  therdn,  by  virtue  of  the  mortgages. 
The  allegata  et  probata  did  not  agree;  hence 
the  plaintiff  failed  to  make  oat  Its  cause  of 
action.  It  follows  that  the  judgment  of  the 
district  court  must  be  reversed,  and  the 
cause  remanded  for  further  proceedii^ 
Reversed  and  remanded. 


CITY  OF  OMAHA  v.  McGAVOOK. 
(Supieme  Court  of  Nebraska.    March  8,  1896.) 

OOXBTBCCTIOIT  OV  TiAOOCT  -~  DUUSSS  TO  ASUT- 
TIMO  OVKEB--BvlDXItOB. 

1.  Held,  that  the  evidence  set  out  lo  the  opin- 
ion was  com[>eten[  for  the  jnry  to  consider,  in 
connection  with  the  other  evidence  adduced  on 
the  trial,  foi  the  purpose  of  determinine  wheth- 
er the  plaintiff'^  property  was  damaged  by  rea- 
son of  the  location  and  construction  of  the  via- 
duct in  the  street  in  front  of  said  premises. 

2.  The  refusal  of  an  instruction  must  be  ex- 
cepted to  in  the  tiial  court,  is  order  to  lay  the 
fouodation  for  its  review  in  tliis  court. 

3.  A  general  exception  to  instmctionft, 
whether  giren  or  refused,  Ls  not  sufficient.  Ex- 
ception must  be  specifically  taken  to  each  instruc- 
tion, in  order  to  have  the  same  considered  by 
the  supreme  court, 

4.  The  verdict  is  supported  by  sufficient  evi- 
dence. 

(Syllabus  by  the  Court.) 

Error  to  district  court.  Douglas  county; 
Keysor,  Judge. 

Action  by  Alexander  McGavock  against  the 
city  of  Omaha.  There  was  a  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

m  J.  Cornish  and  J.  H.  Macomber,  for 
pl^ntifl  In  error.  Francis  A.  Brogan,  for 
defendant  tn  error. 
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NORYAIi,  J.  Alezandrar  McGmrodc  reeoT- 
ered  a  JodgmeDt  In  tbe  eoort  below  agalwrt 
the  elty  of  Omalia.  In  tbe  anm  of  $2374.6(1, 
for  damiLffes  alleged  by  him  to  bare  been 
sustained  by  the  reason  of  tbe  location  and 
constractlon  of  tbe  Tenth  street  Tiadnct  in 
said  city,  upon  which  street  plaintifl*8  prop- 
erty  abuts.  To  review  said  judgment,  tbe 
dty  has  removed  the  canse  into  this  court. 
The  assignments  of  error  argued  in  the  brlei 
of  the  dty  attorney  may  be  divided  Into 
three  groups,  namely:  (1)  Those  relating  to 
the  rulings  of  the  court  upon  the  admlBstan 
*of  testimony;  alleged  errors  in  the  giving 
and  refusing  of  InstmctlDns;  the  dam- 
ages assessed  the  Jury  are  excessive,  and 
contrary  to  the  evidence.  We  win  conrider 
them  in  tbe  order  stated. 

Comi^nt  Is  made  of  the  introduction  of 
certain  testimony  of  3.  S.  Berger  and  John 
W.  Bell,  witnesses  for  the  plaintiff  below. 
The  former  was  tenant  of  tbe  plaintiff,  occu- 
pying tbe  premises  in  controrersy  for  busi- 
ness pnriwseB  prior  and  subsequoit  to  the 
erection  of  the  viaduct,  which  stracture  was 
completed  In  1S81.  Be  testified  that  the 
tmvel  over  and  along  Tenth  street,  In  front 
of  i^lntlff's  property,  previous  to  tbe  con- 
structimi  of  tbe  viaduct,  was  fair,  and  the 
premises  were  in  a  first-class  location  for  tbe 
business  in  wblcb  tbe  witness  was  engaged, 
but  that  since  the  cbmpleUen  of  the  vladoct 
only  a  small  portion  of  tbe  traffic  is  over  this 
street  Tbe  major  portion  goes  over  the  via- 
duct, and  some  over  tbe  Eaeventii  street  via- 
duct The  witness,  being  interrogated  by 
plaintiff's  attorney,  testified,  over  tbe  objec- 
tlone  of  tbe  city,  as  foliowa:  "Q.  What  por- 
tion of  the  traffic  has  gone  over  tbe  street 
since  the  construction  of  the  viaduct?  (Ob- 
jected to  the  defendant  as  incompetent 
immaterial,  and  not  the  proper  way  to  prove 
damages;  too  remote  and  uncertain.  Over- 
rulpd,  and  defendant  excepts.)  A.  I  should 
judge  tt  was  a  small  one-third.  Q.  How  does 
the  change  In  the  amount  of  traffic  affect 
business  in  stores  fronting  on  Tenth  street? 
A.  It  aOEecta  It  to  quite  an  extent.  Q.  To 
what  an  extent  In  your  business?  (Objected 
to  by  the  defendant  as  calling  for  a  conclu 
don.  Improper,  Immaterial,  and  not  the  prop- 
er way  to  prove  damages,  and  too  remote. 
Overruled,  and  defendant  excepts.)  A.  I 
should  guess  It  was  about  one-third;  that  Is, 
X  am  getting  one-third  1  used  to  have."  John 
W.  Bell  was  called  and  examined  as  a  wit- 
ness on  the  part  of  tbe  plaintiff,  who,  after 
testifying  that  he  was  engaged  in  tbe  drug 
business  In  a  part  of  the  plaintiff's  premises; 
that  uc  was  familiar  with  the  traffic  on 
Tenth  street  before  and  since  the  viaduct 
was  constmded;  that,  prior  to  the  com- 
mencement of  the  erection  of  the  vladnct. 
plaintiff's  property  was  an  elegant  location 
for  retail  purposes;  and  that  the  constmc- 
tlon  of  the  viaduct  destroyed  the  traffic  and 
affected  the  business  on  Tenth  street-^tl- 
Ded  OS  follows:   "Q.  Now,  you  may  state.  In 


your  particular  case,  what  effect  the 
stmctlon  of  that  viaduct  and  die  traffi 
tbe  old  surface  Tenth  street,  have  on 
business.  (Ot^et^ted  to  d^eodant  a 
competent  Unmateriat  irrelevant  and 
lug  for  a  coodusloa  of  the  witness.  Oi 
tlon  overruled.  Defendant  excepts.)  j 
made  a  difference  In  my  bnslnesa  a 
three  thousand  In  a  year.  Q.  What  pn 
tlon  was  that  of  your  entire  business? 
jected  to  as  Incompetent  immaterial,  an 
relevant  and  calling  for  the  condtasio 
tbe  witness.  Objection  overruled.  Del 
ant  excepts.)  A.  About  one-quarter.  Q 
you  mean  that  your  gross  recelpta  fd 
by  that  much,  or  your  profits?  (Objectt 
by  defendant  as  Incompetent  Immsti 
and  Irrelevant  and  calling  for  tbe  condi 
of  the  witness.  Objection  overruled, 
fendant  excepts.)  A.  Do  you  mean  froo 
time  the  viaduct  was  completed  until  I 
ed?  Q.  I  would  rather  take  it  ftom  i 
definite  periods-sum  pw  annum,  if 
know.  A.  My  business  wss  deatn^ei 
that  much.  Q.  Can  you  state  1^  what 
portion  your  custom  suffered  1^  reaso 
the  construction  of  the  viaduct?  (Ob]< 
to  by  defwdant  as  bicompetoit  immati 
irrelevant  u>d  calling  for  tbe  cimdnslc 
the  witness.  Objection  overruled.  Dei 
ant  excepts.)  A.  From  a  good  bnslnei 
none  at  alL"  It  Is  argued  the  dty 
It  did  not  have  a  fair  trial,  by  reasob  oi 
Introduction  of  the  ftnesolng  testlmMiy. 
value  of  the  real  estate  In  eoutroversy, 
before  and  after  tbe  looatlon  and  enctli 
tbe  Tenth  street  viaduct  was  shown 
tbe  trial  by  numerous  wMnessca.  The 
tlmony  of  tbe  wltneases  upon  that  tat 
of  the  case  was  exceeding  eontiadle 
It  Is  bdleved  by  my  associates,  althon 
cannot  fully  yield  assmt  tbereto^  tha) 
testimony  quoted  was  competent  u  tei 
to  show  that  the  market  value  of  tbe  pv 
ty  was  greatly  diminished  by  tbe  bulldb 
tbe  viaduct  If.  by  reason  at  such  stmc 
the  travel  was  diverted  fnun  the  Bnrfw 
tbe  street  and  tbe  premises  were  not  si 
slrable  or  accesdble  for  budncss  pnrp 
that  was  a  matter  for  tbe  Jury  to  take 
oondderation  in  arriving  at  a  vodlct. 
too,  it  was  pertinent  to  show  that  tbe  ' 
ness  of  the  oecupants  of  tbe  property  wa 
fected  by  tbe  im^nrement  Not  that  It 
Iffoper  for  tbe  Jury  to  baae  their  verdlci 
on  such  fiict  or  testimony  alone,  but  it  sli 
be  considered.  In  connection  with  Ow  c 
testimtmy  adduced,  in  dettfmluing  wbf 
plaintiflt  has  been  dasoaged  or  not.  Suf 
the  situation  of  tbe  property  bad  been 
that  hj  tbe  building  of  the  viaduct  it  « 
have  been  more  desirable  for  tbe  uaei 
which  It  was  intended  or  devoted,  or  for 
other  purpose,  and  the  Totume  of  buslne 
tbe  occupants  bad  been  greatly  locre 
thereby;  could  tbere  be  any  room  for  d 
that  the  city  might  not  have  shoini 
facts?  Clearly  not   It  was  equally  pn 
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In  flw  nae  at  bar.  to  that  Ibe  dMraase 
of  txaTel  mioQs  and  tipon  the  ttntace  of  tie 
street  and  tbs  deatnMtion  of  tbe  biutaMM  of 

plalntlfTa  teDanta,  was  attrftvUible  to  tbe 
location  and  mcUen  af  the  riadnct  The 
asslcBmeiits  relatlnK  to  the  adnlsalon  of  the 
testimony  above  Mt  out  are  ovemdsd. 

Objecdona  are  iRsed  In  tb»  Mief  of  tbe 
elt7  to  tbe  tiylng  <a.  the  fourth  and  fifth  in- 
BtrnctloDB  requested  by  the  plalntlB,  and 
tbe  refnalBe  of  the  defendant's  fifth,  eighth, 
ninth,  and  elevwth.  The  defendant's  der- 
enth  InstnieCloD  was  sot  ncepted  to  In  tbe 
trial  court  a^wreflore  no  foondatton  Is  laid 
for  Its  rerlew  here.  ScoOeld  t.  Brown,  7 
NeU:  221:  Warrick  Rooods.  17  Neb.  ti2, 
22  N.  W.  785;  Nyoe  t.  Shaffer,  20  Neb.  607. 
80  N.  W.  «4S;  Daner  t.  Da«sett.  85  Neb. 
605,  58  N.  W.  606;  Ban  t.  Otty  of  Omaha, 
42  Neb.  841,  «0  N.  W.  SM.  The  other  in- 
■tmctlmis-tboae  cItcd  as  well  as  the  ones 
rsfased— of  whliAi  comphdnt  Is  made  cannot 
be  CGKUddered  by  vs.  Iwcaose  bo  exception 
was  spetrtflcally  taken  te  any  of  them  In  Uie 
district  cosrt  A.  general  OEception  was  tak- 
en to  all,  which  was  InsnflkleBt  ftw  tiie  par- 
pose  of  review  In  thU  eonrt  Brooks  t. 
Dntcber.  22  Neb.  «44,  86  N.  W.  128;  Bank  r. 
Lovrer,  M  Neb.  290^  64  N.  W.  508. 

It  Is  finally  Insisted  tint  the  evidence  faUa 
to  show  that  McGavock  has  sustained  any 
damages  by  the  ballding  of  the  viaduct 
The  testlniony  Introdnced  by  tbe  plalntltT  In 
error  tended  to  show  that  tbe  fair  market 
TOhie  of  tbe  prc^rty  mu  not  devredated  by 
the  fmproy«&eut.  Some  of  tbe  witnesses  on 
that  side  testified  to  tbe  effect  that  the  value 
was  tbe  same  after  the  construction  of  tiie 
viaduct  as  ImmedlaMy  ]^or  to  Its  location. 
lAlle  the  censtmction  to  be  placed  upon  tbe 
testimony  v€  otbets  caHed  and  examined  by 
tbe  city  Is  that  tbe  pvofterty  was  Mihanced  in 
value  by  the  erection  of  tbe  viaduct  The 
several  witnesses  eaamlned  by  the  plaintiff, 
tbe  most  of  wtaMn  appear  to  be  dtalnterested, 
and  temlUar  wltb  ttacproperty  and  the  value 
of  real  estate  In  Omaha,  placed  the  market 
value  of  the  prenftlses  before  the  location 
from  $16,000  to  $20,000,  and  by  reason  of 
the  construction  of  the  viaduct  tb^  have 
been  doineclated  from  one-tblrd  to  one-half. 
If  the  iwy  had  -accepted  and  acted  upon  the 
testimony  of  the  tflaintiff'B  witnesses  alone, 
they  -wsnld  have  been  warranted  in  finding 
a  verdict  for  a  much  laxKer  enm  than  was 
returned.  Ckmsldertag  all  the  testimony  re- 
lating to  the  damages,  we  are  satisfied  it  Is 
amfde  to  support  the  findings  of  the  i^axy. 
The  Judgment  la  affirmed.  Afflimsd. 


OORBETT  «t  al.  T.  FETZER. 

(Bnpreme  Court  of  Nebraska.    Marcit  3,  1890.) 

Aorton  oir  KoTB— iNDORSEUB^rr— FiRoi, 
EvinsifCB. 

1.  mie  words  "without  recourfle,"  following 
tiie  name  of  the  first  and  precedins  the  name  of 
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a  second,  iadoMir  of  a  UD  wM,  may  be  ihbwn 
by  parol  evidence  te  apply  to  the  fwrner,  instsad 

of  the  latter. 

2.  As  against  a  snbseqaebt  bona  fide  hold- 
er, tlie  liabnlty  created  1?  tbe  indorsement  tn 
fanak  of  a  bill  or  note  cannot  be  yaried  by  pavol 
eyideooe.  Bat,  sa  between  tiie  ori^nal  parties 
to  snch  an  indorsemeiit,  the  terms  of  tbe  contract 
b  a  proper  subject  of  Inqniry,  and  may  be  estab- 
Hshed  by.  parol  evidence.  Holmes  v.  BanlE,  56 
N.  W.  1011,  88  Neb.  326. 

3.  Plaintiffs  iu  error,  on  the  evidence  in  tiie 
record,  held  not  liable  as  lodotsers. 

(Syllabos  by  the  Court.) 

Error  to  district  court,  Douglas  county; 
Irvine,  Judge, 

Action  by  John  a  Fetaer  against  Charles 
Corbett  and  another.  There  was  a  Judgment 
for  plaintiff,  and  defendants  bring  error.  Re- 
versed. 

B.  G.  Burbank,  for  plaintiffs  In  enur.  3.  S. 
0'C<Hmor,  for  defendant  In  error. 

POST,  a  J.  This  was  a  proceeding  by 
Fetser,  the  defendant  in  error,  In  the  district 
court  for  Douglas  county,  to  eoreckne  57 
different  mortgages  executed  by  William  B. 
Gowles  and  wife  to  Editha  H.  Oorbett  upon 
certain  property  in  North  Side  addition  to 
tbe  city  of  Omaha,  to  secure  payment  of  as 
many  notes,  of  even  date  therewith,  payable 
said  Cowles  to  tbe  order  of  the  mortgagee 
named.  It  Is  alleged  In  the  petition  that  the 
said  fidltha  B.  Corbett,  Charles  Oorbett 
Day  ik  Oowles.  and  R.  W.  Day,  who  were 
made  defendants.  Indorsed  said  notes,  and 
thus  became  liable  tiier«on.  The  prayer  is 
for  a  ioreoloaure  of  tiie  mortgages,  and  for 
personal  Judgment  against  Cowles  ft  Day, 
R.  W.  Day.  and  tbe  Oorbetts.  for  any  bal- 
ance remaining  uue  oa  their  said  indebted- 
ness after  applying  thereon  the  proceeds  of 
the  mort^agod  property.  Of  the  defendants 
named,  the  Corbetts  (husband  and  wife)  only 
answered:  admitting  the  allegations  of  the 
petition,  except  as  to  their  pergonal  liability, 
and  charging  that  the  notes  atMve  described 
were  indorsed  without  recourse  upon  thnn. 
The  reply  is  a  general  denial.  Tbe  district 
court,  upon  the  Issues  joined,  found  general- 
ly f<Mr  the  plaintiff,  accompanied  by  a  spe- 
cial finding  that  the  Corbetta  were  liable  as 
indorsen  of  said  notes,  and  a  decree  was  en- 
tered in  accordance  therewith,  which  has 
been  removed  Into  this  court  for  review. 

Practically,  the  only  question  preBented  by 
the  motion  for  a  new  trial  and  the  petition  In 
error  relates  to  the  liability  of  the  Gorbetts 
as  Ifkdorsers  of  the  notes  above  described. 
On  the  back,  and  near  the  top,  of  each  of 
said  notes,  aK4>ear8  the  ftrilowlug: 

"E.  H.  Oorbett 
*X3ha8.  Oorbett 

"Without  recourse  on  us 

"Day  d:  Cowles 
"R.  W.  Day." 
Said  notes,  according  to  tbe  claim  of  the 
Oorbetts,  had  been  pledged  to  Samuel  R. 
Johnson,  bearing  tbelr  Indorsement  In  blank 
as  collateral  security;  and,  shortly  before  tbe 
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eoasmnmaUoii  of  the  nle  fbenot  to  Fetser, 
tbe  words  Immediate  fcdlowlng  their 
names,  as  shown  above,  were  added,  In  or^ 
der  to  limit  their  UablUty  thereon.  The 
transaction  which  resulted  In  the  pnrcbase 
of  tbe  notes  by  Fetrer  was  conducted;  on  the 
part  of  the  Corbetts,  by  R.  W.  Day,  one  of 
the  defendants  named,  who  testified  that  the 
Indorsements  "Dar  &  Ckiwles,"  and  "R.  W. 
Day,"  were  made  during  such  negotiations 
at  the  request  of  the  plaintiff,  and  that  pre- 
TlouB  to  such  indorsement  the  words,  "With- 
out recourse  on  us,"  were  written  thereon.  In 
his  presence,  by  C.  W.  Johnson,  a  clerk  In  i 
the  office  of  Mr.  Corbett;  and  In  which  be  Is 
corroborated  by  both  Johnson  and  Corbett  I 
There  are  observable,  from  the  record,  facts  | 
which  tend  strongly  to  sustain  the  conten- 
tion that  the  words  of  limitation  were  Intend- 
ed to  apply  to  the  Indorsement  of  Oie  Cor- 
betts, rather  than  that  of  Day  &  Cowles  or 
R.  W.  Day.  They  were,  in  the  first  place, 
written  with  different  Ink,  apparently  at  a 
different  time,  and  certainly  in  a  different 
hand,  from  that  employed  in  the  snhsequent 
Indorsement  They  were  also  writtrai  by 
CSorbett's  clerk,  by  his  order  and  direction, 
pending  the  negotiations  for  the  sale  of  the 
notes,  and  at  a  time  when  the  question  of 
their  Uabllity  upon  paper  of  like  character 
would  naturally  be  uppermost  in  the  mli^ 
of  solvent  Indorsers,  as  the  Corbetts  are 
shown  to  have  been.  Johnson  was  asked  on 
cross-examination  why  the  words  "Without 
recourse"  were  not  written  over  the  names 
of  the  Indorsers,  to  which  he  answered.  In 
substance,  that  Mrs.  -  Corliett's  name  was 
written  so  near  the  upper  margltt  of  the  note 
as  to  leave  no  room  therefor,— an  explana- 
tion which  Is  shown  by  the  record  to  be  en- 
tirely consistent  with  the  facts.  Again,  the 
claim  that  the  subsequent  parties,  Instead  of 
the  Corbetts,  indorsed  without  qualification, 
finds  suppoit  In  the  fact  that  both  R.  W. 
Day  and  the  firm  of  Day  &  CoAvles  were 
henefidally  interested  In  the  sale  of  the 
notes,  and  the  further  fact  that  their  abso- 
lute liability  th««on  is  established  by  the  : 
personal  judgment  entered  against  them  in 
iuls  case  by  default,  as  also  by  the  admis- 
sion under  oath  of  Day,  who  testified  in  be- 
half of  the  defendants.  On  the  part  of  the  | 
plaintiff  below,  Fetzer.  it  Is  shown  that  when 
the  notes  were  first  exhibited  to  tfim  by  Day, 
lour  or  five  days  previous  to  the  close  of  the 
transaction,  they  bore  no  Indorsements,  aside 
from  the  names  of  the  Corbetts,  and  that 
when  next  seen  by  htm  they  were  indorsed 
as  now,  except  the  name  of  Mr.  Day,  which 
was  added  In  his  (Fetzer's)  presence  at  the 
time  they  were  delivered  to  him.  He  testi- 
fied, also,  that  he  purchased  the  notes  de- 
scribed, relying  upon  the  Indorsements  of 
the  Corbetts,  paying  therefor  78  per  cent,  of 
their  face  value,  and  that  at  the  same  time 
he  purchased  other  notes  executed  by  Cowles, 
and  Indorsed  hy  the  Corbetts  without  re- 
course, at  54  per  cent  of  the  amount  due 


theretm.  He  Is  also  corroborated  to  some  ex- 
tent 1^  his  brother,  WllUam  Fetxer.  and  Mr. 
Martin,  woo  were  present  during  the  several 
interviews  with  Day. 

A  final  anaylsis  of  the  evtdenee  shows  the 
following  facts,  as  to  which  there  is  no  sub- 
stantial controversy:  (1)  Whm  tiie  notes 
were  first  offered  for  sale  to  Fetser,  they 
bore  the  Uank  Indorsement  of  the  OortKtts. 
(2)  Afterwards,  pending  negotiations  for  the 
sale  thereof,  Charles  COTbett,  for  the  pur^ 
pose  of  limiting  the  UabiUty  of  himself  and 
wife  as  Indorsers  of  said  notes,  caused  to 
be  written  thereon,  immediately  below  their 
names,  tbe  words,  "Without  recourse  on  us." 
(8)  The  names  of  the  said  Editba  H.  Corbett 
and  Charles  Corbett  were  written  so  near 
the  margin  of  said  notes,  and  eadi  ct  them, 
OS  to  leave  no  room  for  the  words  quoted, 
above  their  names.  <4)  B.  W.  Day,  one  of 
the  subsequent  Indorsers,  has  expressly  ad* 
mltted  his  liability  on  said  notes,  and  tbe 
absolute  UablUty  of  the  firm  of  Day  & 
Cowles  thereon  Is  established  by  the  decree 
in  this  case,  entered  by  default  (5)  That 
said  notes,  when  finally  purchased  by  Fet- 
ser, bore  all  the  indorsements  now  appear- 
li^  thereon,  exc^  the  name  of  R.  W.  Day, 
and  were  at  said  time  Indorsed  by  said  Day 
at  his  (Fetser's)  request  (fi)  Fetxer  pur- 
chssed  said  notes,  paying  therefor  78  per 
cent,  of  their  face  value,  reiybu;  upon  the 
indorsement  of  the  Coriietta,  who  were  then 
solrent. 

The  remaining  qnestiotts  mwely  Involve 
the  application  of  the  law  to  the.tects  altove 
stated.  A  cose  In  point  Is  Bank  v.  Green- 
wood, 2  Allen.  4»L  Upon  the  bade  of  the 
note  produced  at  the  Mai  of  that  cue,  there 
appeared.  In  three  successive  lines,  the  fol- 
lowing Indorsemente:  *^Teenwood  &  Nichols. 
Without  recourse.  Asa  Perley,  2d."  Parol 
evidence  was  offered  by  Greenwood  &  Nich- 
ols tending  to  prove  that  the  words  "Without 
recourse"  were  written  by  them  for  the  pur- 
pose of  limiting  their  liability  as  Indorsers. 
and  rejected,  in  tbe  absence  of  an  offer  to 
prove  notice  by  the  plaintiff,  a  remote  indor- 
see, and  alleged  bona  fide  holder.  In  revers- 
ing the  judgment  of  the  lower  court,  Bige- 
low,  G.  J.,  said:  "There  is  no  rule  of  law 
which  requires  a  party  to  limit  or  qualify  his 
Indorsement  by  any  writing  preceding  his 
signature.  Such  qualification  may,  and  often 
does,  follow  the  name  of  the  party.  Text 
writers  of  approved  authority  recognize  this 
mode  of  limiting  tbe  liability  of  an  Indorser 
as  regular  and  appropriate."  The  doctrine  of 
that  cMe  is  sustained  by  the  following  au- 
thorities therein  cited:  Oiit  Bills  aoth  Am. 
Ed.)  284,  235;  Story,  Prom.  Notes,  S  13S.  and 
note.  And  In  2  Rand.  Com.  Paper,  {  T2Q,  we 
observe  It  Is  approved  In  the  following  em- 
phatic language:  "The  words  'Without  re- 
course.' following  the  name  of  an  Indorser, 
A.,  and  preceding  the  name  of  indorser  B., 
may  he  shown  by  A.  to  apply  to  his  Indorse- 
ment, even  against  a  b<mi^  fide  holder,  who 
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VDppoeed  It  to  apply  to  B.'s."  It  may  be,  as 
Intimated,  that  there  existed  a  purpose, 
shared  by  Day  and  C!orbett,  to  deceive  the 
plaintiff,  by  Inducing  blm  to  parchaae  tbe 
notes  in  the  belief  that  tbe  Oorbetts  were 
liable  thereon.  Such  a  contention  has,  how- 
ever, no  foundation,  either  in  tbe  pleading 
or  the  proofs,  wblcb  show  that  he  (Fetzer), 
tbroughout  the  entire  transaction,  relied  up- 
on his  own  Judgment  respecting  tbe  value  of 
tbe  paper  In  question.  Nor  is  there  any 
force  in  tlie  objection  that  the  evidence  ex- 
planatory of  tbe  Indorsement  of  tbe  notes 
by  tbe  Corl>etts  tends  to  change  or  vary  tbeir 
written  obligation.  As  bearing  upon  that 
question,  we  quote  further  from  tbe  opin- 
ion above  cited:  "It  [the  evidence  offered] 
bad  no  tendency  to  vary  or  control  tbe  writ- 
ten contract,  or  to  change  the  legal  effect  of 
tbe  Indorsement  It  only  proved  what  the 
contract  really  was  at  the  time  it  was  enter- 
ed Into  by  the  defendants.  •  •  *  The  at- 
tempt in  this  case  Is  not  merely  to  hold  tbe 
defendants  on  a  contract,  acoording  to  its 
meaning  and  legal  effect,  but  to  fasten  on 
them  a  contract  Into  which  they  never  en- 
tered. If  tbe  plaintiffs  mistoolc  the  applica- 
tion of  tbe  words  wblcb  were  written  for  tbe 
purpose  of  qualifying  the  Indorsement  of 
the  defendants  on  tbe  note,  this  fact  furnish- 
es no  ground  for  employing  or  changing  their 
liability  on  the  contract  into  which  they  in 
fact  entered."  It  will  be  remembered,  too, 
that  this  cause  presents  no  question  of  fraud 
or  estoppel.  Nor  is  the  action  one  between 
the  indorser  and  a  bona  fide  bolder  of  com- 
mercial paper,  but  between  tbe  parties  to 
the  contract  of  Indorsement,  and  therefore 
within  the  rule  recognized  tn  Holmes  r. 
Bank,  38  Neb.  326,  56  N.  W.  1011.  It  was 
held  In  the  case  last  cited  that,  as  against  a 
subsequent  bona  fide  holder,  the  liability 
created  by  the  indorsement  In  blank  of  a 
bill  or  note  cannot  be  varied  by  parol  evi- 
dence, but  that,  as  between  tbe  original  par- 
ties thereto,  the  precise  terms  of  sncb  con- 
tract is  always  a  subject  of  Inquiry,  and  tliat 
parol  evidence  Is  admissible  for  that  pur- 
pose. Tbe  conclusion  we  reach  Is  that  the 
provision  of  the  decree  of  the  district  court 
for  a  deficiency  Judgment  against  Oort>ett 
and  wife  Is  unsupported  by  the  evidence,  for 
which  It  should  be  reversed,  and  the  cause 
dismissed,  as  to  the  plaintiffs  in  error.  Re- 
versed. 

IRVINB,  O,  not  sitting. 


UNION  8T0CK-TARDS  CO.,  Limited,  v. 
WB8TCOTT  et  al 

(Sapreme  Court  of  Nebraska.  Manh  8,  1896.) 
Cdstoii— Eviomcs— LiABiLrrr  of  Cahrikk— Db< 

LIVIRT  TO  WrONO  PbRSO^T — iKDRMKITT. 

1.  Proof  of  knowledf^  ie  required,  to  give 
effect  to  a  coatom.  uolesB  it  is  ho  wideir  and  gen- 
erally known  and  so  well  efitablished  as  tiiat 
Imowledge  thereof  may  weil  be  presumed. 


2.  A  carrier  who  delivers  property,  for  wUift 
a  bill  of  lading  hai:  beto  issned,  to  any  one  ex- 
cept the  owner  and  holder  of  such  bill,  ie  liable 
for  the  lose  thereby  incurred. 

3.  DirectioDs,  contained  in  a  bill  of  lading, 
to  notify  a  certalr  person  of  the  arrival  of  tbe 
shipment  at  tbe  place  of  destination,  is  no  author- 
ity to  the  carrier  to  make  delivery  of  sneh  ship- 
ment to  the  persoc  sc  to  be  notified,  without  the 
production  of  the  bill  of  lading. 

4.  Beld,  that  the  petition  states  a  cause  of 
action  against  tbe  sureties  open  an  Indemni^ 
bond  given  to  a  stcck-yards  company  to  secure  It 
against  any  act  or  negligence  of  a  certain  firm  of 
commission  merchants. 

(Syllabus  by  the  Court.) 

Error  to  district  court.  Dougloa  county; 
Davis,  Judge. 

Action  by  the  Union  Stock-Yards  Company. 
Limited,  against  George  E.  Westcott  and 
others.  Judgment  for  defendants.  Plain- 
tiff brings  error.  Reversed. 

James  M.  Woolworth  and  Frank  T.  Ban- 
som,  for  plaintiff  In  error.  George  O.  Bow- 
man, for  defendanta  in  error. 

NORVAU  J'  This  was  an  action  against 
A.  V.  Miller  and  a  C.  HlUer  as  principals, 
and  George  B.  Westcott,  Bll  H.  Dond,  W.  G. 
Sloane,  and  Frank  Plvonka  as  snretlea,  up- 
on a  bond  of  indenmlty.  Two  general  de- 
murrers were  lnt»posed  to  the  petition,— one 
by  the  principals  nptui  the  said  bond,  and 
one  by  their  snretlcB.  The  demurrw  of  the 
Millers  was  overruled,  and  the  court  entered 
Judgment  agalust  them  for  the  amount  claim- 
ed. Tbe  demurrer  filed  by  the  sureties  was 
sustained,  and  the  action  dismissed  as  to 
them.  Plaintiff  complains  of  tbe  Judgmoit 
sustaining  this  demurrer. 

The  following  Is  a  copy  of  the  bond  npon 
whicb  the  suit  Is  brought: 

"Know  all  men  by  these  presents,  that  we, 
A.  V.  Miller  and  C.  C.  Miller,  under  tbe  firm 
name  of  Miller  Bros.,  as  principal,  and  Geo. 
E.  Westcott,  Ell  H.  Doud,  W.  G.  Sloane,  & 
Frank  Plvonka,  as  surety,  are  held  and  firm- 
ly iMund  unto  the  Union  Stock-Yards  Com- 
pany, Limited,  of  Douglas  county,  state  of 
Nebraska  aforesaid,  in  the  sum  of  ten  thou- 
sand dollars,  good  and  lawful  money  of  the 
United  States,  to  be  paid  to  the  Union  Stock- 
Yards  Company,  Limited,  to  which  payment, 
well  and  truly  to  be  made,  we  bind  ourselves, 
our  heirs,  executors,  and  administrators,  firm- 
ly by  these  presents.  Signed  and  sealed 
with  our  seal.  Dated  this  9th  day  of  July, 
A.  D.  eighteen  Inindred  ninety. 

"The  consideration  of  this  obligation  is 
such  that  if  the  above  bound,  or  either  of 
them,  or  their  belrs,  executors,  and  adminis- 
trators, shall  well  and  truly  pay,  or  cause  to 
be  paid,  to  the  Union  Stock- Yards  Company. 
Limited,  as  follows:  All  accounts,  consist- 
ing of  railroad  freight  chaises  or  advanced 
freight  charges,  all  feed  and  yard  charges, 
and  other  charges  that  may  occur,  or  for 
any  damage  that  may  occnr  In  the  handling 
of  stock  in  the  aforesaid  stock  yards  In  cou; 
sequences  of  the  mixing  Pi"  .tw^ng^oiU 
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wrong  stock,  or  any  act  of  A.  V.  Miller  or  O. 
C.  Miller,  aa  principal,  or  their  agents  or  em- 
ployee, by  reason  of  which  the  said  Union 
Stock-Yards  Company,  Limited,  shall  suffer 
loss  or  damage,  or  by  the  negligence  of  the 
said  A.  V.  Miller  and  G.  C.  Miller's  agents  or 
employ^B,  and  to  fully  satisfy  and  to  pay  the 
same  upon  demand,  and  to  deliver  up  all 
keys  or  other  property,  If  any,  belonging  to 
the  said  Union  Stock- Yards  Company,  Lim- 
ited, when  called  upon  so  to  do,  then  this 
obligation  to  be  void.    Otherwise  to  remain 
In  full  force  and  effect. 
"Dated  July  9th,  1800. 
"Signed  and  sealed  In  presence  of 
"Miller  Bros.   [L.  S.] 
"Geo.  E.  Westcott.   [L.  S.] 
"Eli  H.  Doud.   {L.  S.] 
"Frank  Plvonka,  [L.  8.] 
"W.  G.  Sloane." 

Tbe  petltloii  alleges.  In  snbslanee:  The  In- 
corporation of  the  plaintiff,  and  tbat  It  owns 
ftnd  operates  the  stock  yards  at  South  Oma- 
ha. Tbat  the  Millers  were  partners  engaged 
In  tike  lire-stock  commlBsion  bnslnees  in  said 
clt7  nnder  the  name  of  MlDer  Bros.  Tbat 
about  the  time  tbey  commenced  said  busi- 
ness at  said  place,  and  In  wdev  to  receive 
pemiaBkm  to  carry  tbe  same  on  In  and  apon 
plaintiff's  premises,  axid  to  secure  plaintiff 
against  all  acts,  dtdngs,  or  default  of  said 
Miller  Brofl.  In  and  about  tbe  condnctlii«  of 
said  business  of  Uve-stock  commlaslon  mer^ 
chants,  the  defendants  executed  and  dellr- 
ered  to  plaintiff  the  bond  set  out  above. 
That  in  January,  1891,  one  E.  B.  Bogera  was 
tbe  owner  of  SO  head  of  cattle,  whlcb  be  bad 
pnrcfaaaed  with  funds  furnished  blm  l^-  the 
Merchants'  Bank  of  Sidney,  wlilcfa  cattle 
were  then  In  tbe  possosslon  of  said  iMnk,  and 
held  by  It  to  secure  tbe  sum  of  91.2&0,  tbe 
amount  so  advanced.  That  sold  Rogers,  as 
further  security,  made  and  delivered  to  said 
bank  a  draft  in  words  and  flgures  as  follows: 

"$1,2S0.  Sidney,  Nebraska,  January  1% 
1891.  Pay  to  the  order  of  Edward  M.  Man- 
court,  cashier,  twelve  hundred  and  fifty  dol- 
lars, for  value  received,  and  charge  the  same 
to  account  of  E.  B,  Rogers. 

"To  Miller  Bros.,  South  Omaha.  Nebraska.** 

—-That  when  said  sum  was  so  advanced  it 
was  understood  between  the  bank  and  Rog- 
en  that  said  cattle  were  to  be  shipped  to 
South  Omaha  In  the  name  of  tbe  bank,  and 
that  tbe  bill  of  lading  therefor  should  be 
taken  from  the  nUlway  company  conveying 
said  cattle,  and  attached  to  a  draft  for  the 
amount  of  the  bank's  advances.  Tbat  on 
January  20,  1881,  the  bank  shipped  for  Its 
own  twneflt,  In  its  cashier's  name,  from  Sid- 
ney to  South  Omaha,  over  the  Union  Pacific 
Railway,  all  of  said  cattle,  taking  the  bill  of 
lading  for  said  shipment,  showing  Mancourt, 
the  cashier,  to  be  both  consignor  and  con- 
jadgnee.  That  said  bill  of  lading  bad  tbe 
words  "Notify  MlUer  Bros."  written  thereon, 


which  was  a  direction  to  plaintiff,  when  tbe 
cattle  were  received  in  Its  yards,  to  notify 
MUler  Bros,  of  their  arrival  That  the  bank 
attached  said  draft  to  the  bill  of  lading,  and 
forwarded  the  same,  through  the  usual  mode, 
to  South  Omaha,  for  collection  against  Miller 
Bros.,  and  that  by  reason  of  sskl  facts  they 
were  not  entitled  to  receive  said  cattle  until 
tbey  paid  said  draft,  and  obtained  the  bill 
of  lading  attached  thereto.  That  said  cattle 
were  carried  to  and  received  by  plaintiff  at 
its  yards  In  South  Omaha,  and  placed  in 
pens  to  await  the  orders  of  the  owner,  and 
while  there  Miller  Bros,  called  upon  and  pro- 
duced to  plaintiff  a  written  order  purporting 
to  be  signed  by  said  "fnncourt.  In  whose 
name  they  had  been  .  ...iiped,  directing  the 
delivery  of  said  cattle  to  Miller  Bros,  by 
plaintiff.  That  said  order  had  not  been  sign- 
ed by  said  Mancourt,  nor  by  bis  authority, 
but  was  forged,  which  Miller  Bros,  at  tbe 
time  well  knew,  yet  they  represented  to 
plaintiff  that  the  same  was  genuine,  and  that 
they  were  authorized  to  receive  said  cattle. 
Tbat  thereupon,  plaintiff,  not  knowing  of  tbe 
rigbts  of  said  bank  in  and  to  said  cattle,  but 
believing  said  order  to  be  genuine,  and  rely- 
ing thereon,  and  upon  said  representations, 
delivered  said  cattle  to  Miller  Bros.,  who 
sold  them  upcm  the  market,  received  the  pro- 
ceeds, and  retained  the  aame,  and  refused  to 
pay  such  proceeds  oyer  to  said  Iwnk  or  the 
plaintiff,  or  to  pay  said  draft  That  It  was 
the  custom  with  the  plaintiff,  at  and  before 
the  execution  of  said  bond,  and  ever  since 
has  been,  to  permit  live-sto<A  commission 
men.  whom  the  waybill  of  shipment  of  cat- 
tle directed  plaintiff  to  notify  of  tbe  arrival 
thereof,  to  receive  such  cattle  without  the 
IHxiduction  of  the  usual  bill  of  lading,  and 
It  is  customary  for  tbe  livestock  commission 
merchant  so  notified  to  demand  and  receive 
the  shipment  without  waiting  tbe  arrival  of 
tbe  usual  bill  of  lading,  which  custom  was 
well  known  to  Miller  Bros.,  and  observed  by 
them.  The  petition  further  alleges  tliat  the 
bank  bronght  suit  against  this  plaintiff  for 
the  value  of  the  cattle,  and  at  the  request  of 
Miller  Bros,  the  stock-yards  company  em- 
ployed counsel  and  defended  said  action  up- 
on a  statement  of  facts  famished  by  Miller 
Bros.;  that  the  bank  recovered  a  Judgment 
therein  for  the  sum  of  $1,317.07  and  costs, 
taxed  at  $58.83,  which  sums  the  stock-yards 
company  was  compelled  to  and  did  pay,  and 
tbe  further  sum  of  $150,  expended  by  It  for 
attorney's  fees  in  defending  said  action,  no 
part  of  which  amounts  have  been  paid  by 
Miller  Bros.,  although  requested  so  to  do, 
save  the  sum  of  $700. 

The  question  raised  by  tbe  demmrer  is 
whether  the  acts  of  the  plaintiff  in  turning 
out  the  cattle  In  question  to  Miller  Bros,  the 
sale  thereof  by  the  latter,  and  tbe  conversion 
by  them  of  the  proceeds  arising  from  such 
sale,  are  covered  by  the  conditions  of  the 
bonds  In  suit  so  as  to  bind  the  sureties  there- 
in. It  must  be  conceded  that  the  cpndltions 
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coataloed  in  thia  bond  are  broad  and  com- 
prehenslTe  in  tbelr  scope  and  natan.  They, 
&mojig  other  things,  bind  tbe  sureties  to  pay 
all  loss  or  damages  which  the  obligee  shall 
sustain,  resulting  from  &ay  act  or  negligence 
of  Miller  Bros,  or  their  agents  or  employte. 
If  the  plaintiff  was  justifled  In  d^lvering 
tills  shipment  of  caltle  to  Miller  Bros,  with- 
out requiring  the  production  by  them  of  the 
bill  of  lading,  then  it  is  entitled,  upon  the 
facts  pleaded,  to  recover  against  the  defend- 
ant sareties;  otherwise  the  demurrer  was 
rightly  sustained.  The  Important  Inquiry  in 
the  case  Is  whether  plaintiff  was  or  was  not 
in  fault  in  delivering  the  cattle  to  Miller 
Bros.  Defendants  Insist  that  the  delivery 
was  an  act  of  negligence  on  the  part  of  the 
plaintiff,  while  the  stock-yards  company  con- 
tends against  the  proposition.  It  Is  conceded 
by  counsel  for  plaintiff  that  where  a  person 
delivers  prt^rty,  for  which  a  bill  of  lading 
has  been  Issued,  to  any  one  except  the  owner 
and  holder  of  said  bill,  he  does  so  at  his  own 
risk,  and  la  liable  for  the  value  of  the  prop- 
erty. The  proposition  is  sound,  and  abun- 
dantly sustained  by  the  authorities.  Hutch. 
Carr.  {  130,  and  cases  cited  in  brief  of  de- 
fendant: Shellenberg  v.  Railroad  Co.,  45  Neb. 
487,  62  N.  W.  859.  As  an  excuse  for  the 
delivery  of  the  cattle  without  the  production 
of  the  bill  of  lading  issued  by  the  railway 
company,  i^alntlff  relies  upcni  the  custom 
which  It  alleges  existed  at  the  time  the  de- 
livery was  made,  as  well  as  when  the  bond 
was  executed.  Undoubtedly  it  is  compet^it, 
In  many  cases,  (or  a  party  to  allege  and 
prove  that  a  particular  custom  existed.  As 
was  said  by  the  present  chief  justice  In  his 
opinion  in  Investment  Co.  v.  Johnston,  'So 
Neb.  561.  53  N.  W.  475,  "Custom  or  usage 
In  a  trade  or  business  may  be  shown  for  the 
purpose  of  Interpreting  a  contract  or  control- 
ling its  execution,  but  not  for  the  purpose  of 
changing  its  tatrinsic  character,  provided  it 
Is  known  to  the  party  sought  to  be  charged 
thereby,  or  Is  so  well  settled  and  so  uniform- 
ly acted  upon  as  to  create  a  reasonable  pre- 
sumption that  it  was  known  to  both  con- 
tracting parties,  and  that  they  contracted 
with  reference  to  it."  A  custom  which  is 
uniform,  long  established,  and  generally  ac- 
quiesced in,  and  so  widely  and  generally 
known  as  to  induce  the  belief  that  the  par- 
ties contracted  with  reference  to  It,  Is  blnd- 
luft,  without  proof  of  actual  notice  thereof  to 
ilm  parties.  But  a  pmwn  Is  not  bound  by 
1  he  custom  or  vgage  of  an  Individual,  unless 
personal  knowledge  thereof  la  brought  home 
to  ttie  party  sought  to  be  charged.  In  27 
Am.  &  Eng.  Enc.  Law,  749,  It  Is  said:  "In 
regard  to  the  usage  of  a  particular  Indi- 
vidual, It  may  be  said  that  no  person,  with- 
out knowledge  of  such  usag^  can  be  bound 
by  It  In  bis  deaUngs  with  the  Indlrldual.  It 
would  be  unfair  to  hold  that  the  boldness 
usage  of  a  parttcolar  hank  or  merdtwut  or 
masnfactarer  or  botel  ke^ier  could  have 
any  effttct  i^oa  the  rights  of  a  person  deal- 


ing in  Ignorance  of  such  usage.  But  if  the 
usage  be  known  and  assented  to.  and  deal- 
ings are  had  with  such  knowledge  and  as- 
sent, the  usage  impliedly  forms  a  part  of  the 
contract  between  th&  parties,  and  is  there- 
fore binding."  See  Walsh  v.  Transportation 
Co..  62  Mo.  434;  Stont  V.  McLachlin.  38  Kan. 
m,  15  Pac.  902;  BUven  v.  Screw  Co.,  23 
How.  420;  Ltnrlng  v.  Gumey,  5  Piclc  15; 
Keogh  V.  Daniell,  12  Wis.  163;  Manufactur- 
ing Oo.  V.  Chandler.  27  Fed.  9;  Scott  v. 
Maier,  66  Mich.  554,  23  M.  W.  213.  Applying 
the  doctrine  stated  to  the  case  at  bar,  it  is 
obvious  that  the  sureties  are  not  bonnd 
the  custom  set  up  In  the  petition.  No  gen- 
eral custom  or  usage  among  stock-yard  com- 
panies Is  pleaded,  but  that  it  was  customary 
with  this  plaintm  alone  to  deliver  cattle  to 
commission  men  whom  the  waybill  directed 
it  to  notify  of  the  arrival  of  the  shipment, 
without  producing  the  uaaal  bill  of  lading. 
Notice  of  such  custom  to  Miller  Bros,  la  al- 
leged, but  it  is  not  averred  that  the  sureties 
bad  any  knowledge  of  its  existence.  There- 
fore it  cannot  be  said  that  they  signed  the 
bond  with  reference  to  plaintifTs  custom. 

Reliance  Is  made  by  plaintiff  upon  the  fact 
that  the  bill  of  lading  accompanying  this 
shipment  contained  dlrecUons  to  notify  Mil- 
ler Bros,  of  the  arrival  of  the  stock  at  plain- 
tiff's yards  In  South  Omaha.  It  la  argued 
that  the  clause  referred  to  In  the  bill  of  lad- 
ing was  evidence  to  plaintiff  that  It  was  the 
Intention  of  the  shipper  that  the  persons  des- 
ignated to  be  notified  were  his  agents  to 
make  the  sale  of  the  cattle,  and  the  stock- 
yards  company  had  a  right  to  rely  upon  the 
honesty  of  such  agents,  and  trust  them  with 
the  shipment.  If  this  were  true,  it  woald 
have  t>een  sufBcIent  to  defeat  the  actioa 
brought  by  the  Meichants'  Bank  of  Sidney 
against  this  plaintiff  for  the  value  of  the 
stock.  But  the  direction  in  the  bill  of  lad- 
ing to  notify  Miller  Bros,  did  not  autborlae 
the  plaintiff  herein  to  deliver  the  stock  with- 
out the  production  of  the  bill  of  lading. 
Hutchinson  on  Carriers  (2d  Ed.,  |  131b),  in 
discussing  this  subject,  says:  "It  is  a  com- 
mon practice,  where  the  bill  of  lading  pro- 
vides for  delivery  to  the  consignor's  order, 
and  lias  gone  forward  attached  to  a  draft 
on  the  purchaser  or  other  person  by  whom 
payment  is  to  be  made,  to  give  directions 
that  such  person  be  notified  of  the  arrival  of 
the  goods,  in  order  that  he  may  pay  the 
draft  and  procure  the  goods.  Such  a  direc- 
tion to  notify,  however,  does  not  dlapenM 
with  the  production  of  the  bill  of  lading  as 
in  other  cases,  and  If  the  carrier  delivers 
the  goods  to  tlu  person  so  to  be  notified, 
without  requiring  Mm  to  produce  the  bill  of 
lading,  he  will  be  liable  for  the  loss  there- 
by incurred."  The  following  cases  are  di- 
rectly In  line  with  the  above  decision:  Bank 
V.  Bisaell.  72  N.  T.  615;  Furman  v.  Rail- 
road Co..  106  N.  T.  579,  13  N.  E.  587;  My- 
rick  V.  Railroad  Co.,  107  U.  S.  102,  1  Sup.  Ot. 
425;  North  Pennsylvania  R.  Co.  v.  Gonunec> 
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clal  Nat  Bank  of  Cblcago,  123  U.  S.  727,  8 
Sup.  Ot  266;  Joslyn  v.  Railroad  Co.,  51  Vt. 
92;  Llbby  t.  Ingalls.  124  Mass.  508;  North 
T.  Transportation  Co.,  146  Mass.  315,  15  N. 
B.  779;  National  Bank  of  Chester  t.  Atlanta 
A  a  A.  L.  Ry.  Co..  25  S.  C.  216.  While 
Miller  Bros,  were  to  be  notified  of  the  arrlTal 
of  the  stock,  yet  this  fact  did  not  authorise 
them  to  receive  the  cattle  without  the  pro- 
duction of  the  bill  of  lading.  The  use  of  the 
words  "Miller  Brothers"  in  the  bill  of  lad- 
ing showed  that  they  were  not  Intended  as 
the  consignees,  but  Indicated  merely  that 
they  were  to  be  advised  of  the  arrival  of 
the  cattle.  Besides,  it  was  stated  in  the  bill 
of  ladlug  that  Mancourt  was  the  consignee, 
and  this  the  plaintiff  knew,  or  should  have 
ascertained  before  parting  with  the  poeses- 
slon  of  the  stock.  Delivery  could  alone  be 
•afely  mnde  to  the  consignee,  or  some  one 
authorized  by  him  to  receive  the  cattle. 

Considerable  stress  Is  laid  upon  the  fact 
that  Miller  Bros,  obtained  possession  of  the 
cattle  by  reason  of  a  spurious  order  for  their 
delivery,  purporting  to  have  been  signed  by 
the  consignee.  Of  course,  as  between  the 
owner  of  the  bill  of  lading  and  this  plain- 
tiff, that  fact  could  make  no  difference,  since 
the  forged  order  conferred  no  authority  upon 
plaintiff  to  deliver  the  cattle  to  the  persons 
presenting  It.  This  is  too  obvious  to  require 
discussion.  That  the  stock-yards  company 
was  liable  to  the  consignee  of  the  cattle  for 
their  value,  there  can  be  no  question.  If 
the  sureties  are  liable  to  the  plaintiff.  It  is 
by  reason  alone  of  the  fact  that  th«ir  prin- 
cipals obtained  possession  of  the  cattle  upon 
the  flctltloua  order  already  mentioned,  and 
failed  to  account  for  the  proceeds.  The 
question,  therefore,  presented  for  determina- 
tion, is  whether  the  receiving  of  the  ship- 
ment In  controversy  by  Miller  Bros,  upon  an 
order  which  they  at  the  time  knew  to  be 
forged,  and  which  they  falsely  represented 
to  plaintiff  to  be  genuine.  Is  within  the  stip- 
ulations or  conditions  of  the  bond  which  Is 
the  foundation  of  this  action.  Although, 
where  a  person  delivers  property  consigned 
for  transportation  without  the  production  of 
the  bill  of  lading  therefor,  if  one  is  Issued 
It  Is  at  his  own  risk,  It  does  not  follow  that 
he  Is  liable  In  damages  In  case  the  delivery 
Is  made  to  the  party  entitled  to  receive  the 
same,  notwithstanding  the  bill  of  lading  \s 
not  exhibited  or  produced.  The  bill  of  lad- 
ing is  the  evidence  of  the  holder  of  his  right 
to  receive  the  shipment,  but  its  surrender 
or  production  is  not  Indispensable  to  a  proper 
delivery.  It  would  be  difficult,  we  appre- 
hend, to  find  any  one  to  contend  against  this 
proposition.  The  important  thing  Is  that  the 
shipment  is  received  by  the  person  entitled 
thereto.  Had  the  cashier  of  the  bank  given 
an  order  to  plaintiff  to  deliver  these  cattle 
to  Miller  Bros.,  then  it  Is  obvious  plaintiff 
would  have  been  protected  in  turning  oat 
the  stock  to  them,  though  no  bill  of  lading 
was  produced.   But  that  was  not  done.  On 


the  contrary,  poeaesslon  of  the  cattle  was 
obtained  from  plainUtf  by  Miller  Bros.,  who 
had  no  right  to  them,  upon  an  order  pre- 
sented by  them,  wblcfa  tbey  represented  to 
be  the  genuine  order  of  the  owner  of  the 
stock,  when  they  knew  it  was  fictitious.  It 
was  this  act  that  occasioned  the  loss  to 
plalQtitf,  and  it  falls  within  the  scope  of  the 
bond,  since  the  sureties  obligated  themselves 
to  indemnify  plaintiff  against  loss  or  dam- 
age It  might  sustain  by  reason  of  "any  act" 
of  their  principals.  As  between  these  sure- 
ties and  the  plaintiff,  the  latter,  under  the 
facts  pleaded,  cannot  be  charged  with  negli- 
gence in  making  the  delivery. 

It  la  said  that  the  shipment  would  have 
been  delivered,  even  though  the  order  had 
not  been  presented.  Inasmuch  as  It  was  the 
custom  with  plaintiff  to  allow  commission 
men,  whom  tbe  waybill  directed  it  to  no- 
tify, to  receive  the  shipment  without  waiting 
tbe  arrival  or  production  of  tbe  bill  of  lad- 
ing. Although  anch  custom  Is  pleaded,  It 
does  not  appear  that  the  delivery  of  the 
stock  would  have  been  made  without  tbe 
order,  or  If  the  fraud  had  not  been  practiced. 
On  the  contrary,  it  Is  affirmatively  stated 
that  plaintiff,  in  making  the  delivery,  relied 
upon  said  order,  and  the  representations  of 
Miller  Bros,  that  it  was  genuine,  and  that 
they  were  entitled  to  receive  the  cattle  there- 
on. It  is  sufficient  that  plaintiff  had  a  right 
to,  and  did  In  fact,  rely  upon  the  genuineness 
of  the  order,  and  the  representations  of  Mil- 
ler Bros.,  In  parting  with  the  possession  of 
the  cattle,  although  it.  In  part,  may  have 
t>een  Influenced  by  its  local  custom.  Wheth- 
er reliance  was  placed  upon  the  order  la  a 
question  of  fact  for  the  Jury  upon  the  trial 
of  the  case.  From  tbe  views  expressed,  It 
follows  that  the  petition  states  a  cause  of 
action  against  the  sureties,  and  the  court  err- 
ed In  sustaining  their  demurrer.  The  Judg- 
ment Is  reversed,  and  tbe  cause  remanded 
for  further  proceedings.  RevetBed  and  ce- 
manded. 


PJARROU  V.  STATB. 
(Supreme  Court  of  Nebraska.    March  3,  1886.) 

ROBBERT— BVIDIXCE — IlTSTKUCTIOXB. 

1.  Evidence  es.amiued,  tod  hdd  sufficient  to 
support  the  verdict. 

2.  It  is  the  duty  of  tiie  trial  JndKe,  narticn- 
larly  in  criminal  acBons,  to  tnatmct  tbe  }ury  as 
to  the  rules  of  Ia«  goverDing  tbe  disposition  of 
tbe  cause,  whether  be  is  requested  to  do  n  or 
not;  and  if  a  charge  to  a  ju^,  by  omlRsion  to  in- 
struct on  certain  points,  In  effect  withdrawi  from 
the  consideration  of  the  jniT  an  essential  issne  of 
the  (■««€.  it  is  erroneooa.  Dolan  v.  State,  ttt  N. 
W.  1090,  44  Nth.  643. 

3  Where  there  is  such  an  omission  to  in- 
struct, but  it  is  clear  that  tlie  jury  have  form^ 
the  right  conclusion,  and  do  prejudice  has  result- 
ed from  the  ranissitn.  It  is  not  error  which  calls 
for  a  reversal  of  the  jndgment. 

4.  An  instmetioD  in  this,  a  prosecotion  for 
the  crime  of  roblwrv,  was  objected  to  by  counsel 
on  the  ground  that  the  instruction  was  erroneous. 
In  that  it  submitted  to  the  imy  the  gaeitlon  of 
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whether  the  accoHed,  "either  nioiie  or  Id  com- 
paii7  with  others,"  committed  the  acts  alleged  in 
the  complaint,  fo-  the  reason  that  there  wsa  no 
oTidence  that  the  defendant  acted  alone  at  any 
time,  or  wlthoDt  the  co-operation  of  others  in  the 
tnattm  charged.  HeU,  that  the  teatlmonr  aoa- 
tained  the  insmictioD  given  in  the  particular  in- 
dicated  by  the  objection. 

5.  Where  it  u  arged  as  error  that  a  desig- 
nated ioatrnctioo  was  not  safficiently  explicit  in 
its  statement  of  the  lav  applicable  to  a  certain 
portion  of  the  issues  in  the  case,  and  it  appears 
that  no  Inatraction  was  prepared  by  the  com- 
plaining party  and  requested  to  be  given  in  an 
effort  to  correct  the  alleged  error,  the  objection 
cannot  be  anstained. 
(Syllabos  by  tbi  Court) 

Error  to  district  court,  Donglaa  oonnty; 
Scott,  Judge 

F.  A.  PJarrou  was  conTicted  of  roblwry, 
and  brings  error.  Affirmed. 

Pratt  &  Watkup,  for  plaintlCF  In  error.  A. 
S.  CburchlU,  Atty.  Oen.,  and  Geo.  A.  Day, 
Dep.  Att7.  Gen.,  for  the  State. 

HARRISON,  J.  October  10,  1895,  there 
was  filed  In  the  district  court  of  Douglas  coun- 
ty an  information  In  which  Patriclc  Ford,  Jr., 
James  Gallagher,  and  the  plaintiff  In  error 
were  jointly  charged  with  the  commlaelon  of 
the  crime  of  robbery  in  said  county  on  Sep- 
tember 24,  1895.  Plalntllt  in  error  was  giv- 
en a  separate  trial,  convicted,  and,  after  mo- 
tion for  new  trial  was  heard  and  overruled, 
was  sentenced  to  serve  a  term  of  three  years 
in  the  penitentiary. 

The  first  alleged  error  to  which  our  atten- 
tion Is  directed  by  the  brief  filed  by  counsel 
for  plaintiff  In  error  refers  to  the  foiutb  in- 
stmction  given  by  the  court  on  its  own  mo- 
tion, and  which  was  as  follows:  "If  the  state 
has  proven  beyond  a  reasonable  doubt  that 
defendant,  either  alone  or  In  company  with 
others,  at  and  within  the  county  of  Douglas, 
and  state  of  Nebraska,  and  at  any  time  with- 
in three  years  prior  to  the  commencement  of 
this  prosecution,  forcibly  and  by  violence,  or 
by  putting  in  fear,  unlawfully  and  feloniously 
made  an  assault  upon  the  said  August  Yolter, 
and  that  he  alone  or  with  others  did  then  and 
there  take  from  the  person  of  the  said  Au- 
gust Volter  money  of  some  value,  with  the  in- 
tent to  rob  said  August  Volter,  or  steal  said 
money,  you  should  convict  the  defendant" 
It  Is  claimed  that  by  this  Instruction  the  Jury 
were  told  that  they  could  find  the  plaintiff  In 
error  guilty  of  robbery,  or,  If  not,  must  ac- 
quit him.  In  this  connection  attention  la 
challenged  to  the  failure  of  the  trial  court  to 
define  the  crimes  of  larceny  from  the  person, 
or  assault  or  any  of  the  lesser  crimes  includ- 
ed In  the  crime  charged  In  the  information; 
and  It  is  strranouslr  urged  that  the  effect  of 
giving  the  fourth  Instruction,  and  the  failure 
to  further  Instruct  the  Jury,  to  which  refer- 
ence has  Just  been  made,  combined,  was  to 
withdraw  fron  the  comideratlon  of  the  jury 
the  lesser  crimes  of  which  he  might  have 
been  determined  guilty;  that  It  was  not  alone 
a  failure  to  Instruct  In  regard  to  the  essen- 
tial IsBoes  of  the  case  or  a  nondlrection,  but 


amounted  to  more.— practically  to  a  misdirec- 
tlon.  The  information  charged,  as  was  nec- 
essary accordhig  to  the  definition  of  the  crime 
of  robbery  contained  in  our  Criminal  Code, 
(1)  the  taking  of  the  money,  (2)  that  It  was 
from  the  person  of  the  party  alleged  to  have 
been  robbed,  with  a  felonious  intent,  (4)  by 
force,  or  by  putting  In  fear;  and  this  charge, 
it  Is  clear,  included  the  lesser  crimes  of  lar- 
ceny, assault  with  intent  to  commit  a  rob- 
bery, or  a  simple  assault.  By  the  plea  of 
not  guilty  the  charge  of  the  information  was 
traversed  and  put  In  issue  in  afl  Its  constit- 
uent elements,  and  to  the  extent  that  the 
lesser  crimes  were  Included  and  entered  Into 
the  charge  of  the  greater  they  became  the  sub- 
jects- In  the  case,  for  necessary  and  strict 
proof.  The  fourth  Instruction,  the  objection 
to  which  we  are  now  considering,  was  In  and 
of  Itself  a  fair  and  sufflplent  statement  of  the 
general  rule  of  law  applicable  to  the  charge 
of  the  crime  of  robbery,  and  the  proof  neces- 
sary to  be  produced  to  warrant  a  conviction 
of  such  crime,  and  was  proper  in  the  case  at 
bar,  or,  at  least,  was  not  open  to  this  objec- 
tion. There  Is  another  urged,  which  we  will 
notice  In  Its  order.  The  instructions  exam- 
ined and  held  vicious  in  the  opinions  In  sev- 
eral of  the  cases  cited  by  plaintiff  in  error  to 
sustain  this  contention  In  particular  each  con- 
tained a  further  statement  than  did  the  one 
here,  to  the  effect  that.  If  the  Jury  did  not 
reach  the  c<MicluaIon  indicated  by  the  Instruc- 
tion, the  defendant  in  the  ease  should,  by  the 
verdict,  be  declared  not  guilty;  thereby  pre- 
cluding the  consideration  of  the  guilt  or  Inno- 
cence of  the  party  as  to  any  except  the  direct 
crime  charged.  Such  was  the  instruction  In 
State  V.  Vinaant,  49  Iowa,  241 ;,  also  In  Beau- 
dlen  V.  State,  8  Ohio  St.  636;  VoUmer  v. 
State,  24  Neb.  839,  40  N.  W.  420;  Dolan  v. 
State,  44  Neb.  643,  62  N.  W.  1090.  There 
were  no  Instmctlona  given  in  which  the  lesser 
crimes  wwe  defined  or  submitted  to  the  con- 
sideration of  the  jury,  and  allowing  the  re- 
turn of  a  verdict  of  guilty  of  either  of  such 
lesser  crimes,  If  the  evidence  warranted  It, 
and  did  not  convict  of  the  principal  one  stated 
in  the  Information,  llere  were  no  Instruc- 
tions prepared  on  any  of  these  points  by  coun- 
sel for  i^sintlff  In  error  and  presented  to  the 
trial  court  with  a  request  that  they  be  read 
to  the  Jury.  If  we  view  the  failure  of  the 
court  to  instruct  the  jury  in  respect  to  the 
lesser  crimes  as  a  mere  nondlrection,  then  It 
may  be  said:  "Mere  nondlrection  by  the  trial 
court  Is  not  sufficient  grounds  for  reversal  ou 
appeal,  unless  proper  instructions  have  been 
asked  and  refused."  That  rule  rests  upon  the 
soundest  reasons,  and  applies  to  criminal  pros- 
ecutions as  well  as  civil  cases.  Jones  v.  State, 
26  Ohio  St.  206;  Railroad  Co.  v.  Finlayson, 
16  Neb.  578,  20  N.  W.  860;  Thomp.  Trials, 
2339  et  seq.;  HIU  v.  State,  42  Neb.  603,  60  N. 
W.  916.  But,  If  we  look  upon  such  action  as 
more  than  a  nondliection,— as,  in  effect  a 
withdrawal  of  such  matters  from  the  consid- 
eration cf  the  Jury,  and  a  practical  denial  of 

Digitized  by  VorOOQ  IC 


m 


NORTHWESTBSN  BBFOBTBI^  VoL  66. 


Its  rigbt  to  determine  tbe  gnida  ot  tba  ctifon 
committed*  If  any  — tl>en  It  may  be  Bald  to 
amount  to  a  misdirection;  not  actlvdr,  or  by 
commlaslon,  but  by  omission;  and  If  by  It  es- 
sential lasnes  of  the  case  were  witiidzawn 
from  tbe  coasldeiatlon  of  the  Jury,  It  may  be 
reversible  error.  Carleton  t.  State,  43  Neb. 
373.  Gl  N.  W.  699:  Dolan  v.  State,  44  Neb. 
613.  62  N.  -W.  1000;  M«ta  T.  State.  4«  Neb. 
647.  65  N.  W.  190;  Stevens  v.  State,  18  Neb. 
647.  28  N.  W.  304. 

The  defenaee  made  In  tbe  case  at  bar  vera 
the  geuezaJ  issue  and  the  affirmative  one,  an 
alibi;  that  the  plalntUC  In  error  was  not  at 
the  place  uf  nHamlaslon  of  the  alleged  crime 
at  tbe  time  It  waa  stated  In  the  Information 
to  have  occurred,  but  was  then  at  another 
or  dlfltercnt  place.  The  plea  of  the  general 
Issue  raised  for  determination  the  question 
of  the  guilt  or  Innocence  of  plaintiff  In  er^ 
ror  of  the  principal  crime  charged,  or  of  the 
lesser  ones  Included  within  such  chw^  and 
the  Jury  should  have  been  Instriictsd  in  r^ 
latlon  to  the  lesser  crimes,  and  thhi  natwithr 
standing  no  request  for  such  aotion  was 
proffered  in  behoU  of  plaintUt  in  emr.  But 
from  a  full  and  earful  review  of  all  the 
evidence  we  are  satisfied  that  th»  Jury 
reached  a  correct  conclusion  without  such 
instructions,  and  that  the  plaintiff  in  ener 
was  not  prejudiced  by  the  failure  of  the  trial 
court  to  instruct  the  Jury  in  the  particulans 
indicated  in  the  objection  now  under  con- 
sideration. This  being  true,  it  was  error 
without  prejudice,  and  not  cause  for  a  re- 
versal of  the  Ju^U^eat  and  swandinr  a  new 
trial.  ManofactUElng  Co.  v.  SUIey.  15  Neb. 
100.  17  N.  W.  207:  Lo«w.  V.  State.  60  Wis. 
650,  19  N.  W.  4S7;  Assoelatfon  v.  Baraas. 
39  Neb.  m,  68  N.  W.  4tO:  Head  v.  Stata, 
44  Mias.  731. 

It  is  further  urged  that  there.^is  error  in-, 
the  fourth  iostFuctioa  wherein  it  stated,  "de^ 
fendnnt.  either  alone  or  in  company  with, 
others,"  referring  to  the  committaii  of  tho 
acts  alleged  to  have  constituted  the  robbery; 
tbat  there  is  ne  evidence  that  he  or  any  of 
the  parties  informed  against  acted,  at  any 
time  alone  or  without  the  co-operation  of 
others.  This  is  wrong.  Tbere  is  testimony 
in  r^ard  to  the  plaintiff  in  error  fully  yrax- 
ranting  the  suhmlssioa  of  the  question  of  the 
plaintiff  in  error  having  committed  the  crime 
charged  alone  or  in  couaectbon  with  his  co- 
defendants.  The  determination  of  ttiis  qiie»> 
tion  aJso  dl^^ses  of  the  objectian  urged 
against  InstructijMi  numbwed  5. 

It  is  contended  that  No.  8  of  the  Instmc- 
tloQs.  wliich  wad  in  regard  tio  the  defense  of 
an  alibi,  interposed  for  plaintiff  in  airror,  was 
vague,  and  not  a  plain  and  explicit  state- 
ment of  the  law  governing  such  defense. 
This  InstiHMtion,  while  it  might  have  iMoa  so 
wordad  and  framed  as  to  make  the  meajUne 
cloarec,.  and  give  U  better  eimessloB,  we 
thinlc  conveyed  the  correct  sense  of  the  rule 
embodied,  therein  so  dearly  tliat  no  prejudice 
could  have  resulted  to  the  rifihts  of  plain* 


tiff  in  error  ftmn  any  possible  obscurity  or 
ambiguity  in  its  terms.  If  a  more  explicit 
Instruction  was  desired,  it  should  have  beui 
requested.  2  Tbomp.  Trials,  i  2341. 

It  la  nrged  that  the  evidence  was  tosnffl- 
etent  to  sustain  the  verdict.  We  have  care- 
fully weighed  all  of  the  evldesoet  and  need 
uot  quote  from  or  summavlie  it  hve.  From 
our  examination  we  are  convfneed  of  its  suffi- 
ciency to  support  the  verdict  rendered.  The 
Judgment  of  the  district  court  is  affirmed. 
Affirmed. 


HBRZOa  V.  CAMPBELL. 
(Supreme  Court  of  Nebraska.    March  3,  1896.) 
Slander— Words  AcTiosASLs  rsa  Sa— Insithuo- 

TION  9. 

L  In  order  to  pfeeent  for  review  the  f.-iilure 
of  the  district  court  to  pn^erlf  number  instrue- 
tione,  exception  muat.  at  the  trial,  tnve  been  tak- 
en on  that  especial  ground. 

2.  While  instructions  should  not  be  aobmit- 
ted  to  the  Jury  with  authoritieB  noted  thereon, 
still  prejudice  will  not  be  presamed  from  tiie 
mere  citation  on  ibe.  inetrnction  of  a  vcdnme  and 
page  of  the  reports.  Eaiiroad  Co.  v.  Fiularsen. 
§0  K  W.  8W>r  10  Neb.  6T8.  followed.  ^ 

3.  Words  ^«ken  imputing  an  indictable  of- 
feose  are  a^itionable  per  and  no  special  dam- 
age need  be  proved. 

4.  Eridencp  efanunod,  and  ftcld  sufficient  to 
sustain  s  verdict  for  {1,060. 

(Syilabof  by  the  Court.) 

Error  to  district  court.  Cloy  county;  Hast 
Ings,  Judge. 

Action  by  Jennie  Campbell  against  George 
HerzQg  for  slander.  There  was  a  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Thosgns  H.  UattsffS.  Dor  plaintiff  Ut<  error. 
Leslie  6.  Hiur4,  for  defendant  in  error. 

IKVUSS).  C.  The  asslgnmenfa  of  oror  In 
this  case  draiaiuS  no  protracted,  discussion. 
The  first  one  urged  in  the  brief  is  that  "the 
court  erred  in  gLvloe  instructions  of  the 
ptaintlff  as  requested,  Instouctioas  not  being 
numbered,  more  ttaaa  one  Instruction  being 
given  npoa  tlie  same  sheet  witdmut  numt}er, 
and  further  giving  the  tastructions  as  re* 
quested  by  the  plaintiff,  dtiug^  authorities  in 
tlu  instmctlons."  From  the  argument  it 
would  seem  that  the  assignment  Is  merely 
directed  to  the  formal  matters  referred  to; 
tlnut  Is,  to  the  failure  to  sepomteiy  number 
the  instructions  and  to  the  citation  of  au- 
tltorittes.  No  request  to  have  the  Instnic- 
tlnos  numbered  was  made  on  the  trial,  and 
no  exception  was  taJcra  to  the  failure  to 
number  them.  It  Is  veell  settled  tbac,  while 
the  proviisfnns  of  the  statute-  requiring  in- 
structions to  be  separately  numbered,  and 
nmnked.  "Given"  or  "RieCused,"  as  tiie  case 
may  Iw.  are  mandatory,  stHI  the  failure  to 
observe  those  requirements  presents  nothing 
for  review,  tuUess  eaceptioa  was  specially 
taken  on  tliat  ground.  Tagrg  v.  I^ller,  10 
Neb.  442,  6  N.  W.  784;  Fry  v;  Tllton,  11  Neb. 
466,  g      W.  63&;  GUbson  v.  SuUiuam  18  Nob. 
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558,  26  N.  W.  3«8;  Omahtt  &  F.  I^and  & 
Trust  Co.  T.  Haaaeiit  3£  Neb.  449,  49  W. 
4D6:  City  of  Clwdron  v.  Glover,  42  Neb.  782. 
62  N.  W.  02;  JoUy  v.  State.  43  Neb.  857,  62 
N'.  W.  300.  At  tbe  eod  ot  one  of  the  ioBtruc- 
tioaa  appeara  In.  parentheaea  the  followlBg: 
"2&  N«b.  330."  Thi»  Is.  we  presome.  the 
citation  referred  to  in  the  assignment.  In 
Railroad  Co,  t.  Flnlayson.  m  Neb.  578,  20 
N.  W.  860.  then  was  a  slmilu  complaiDt. 
Tlie  covrt  disai^roTed  the  practice,  and  inti- 
mated,  that  wbsa  Instrnctlons  are  requested, 
aocompaaied  by  Bucb  notations,  the  court, 
before  giving  them,  ahoold  erase  the  nota- 
tions; but  hnid  that,  in  the  absence  of  special 
clmsBStaoceS)  the  error  waa  without  preju- 
dice, and  that  a  Judsmeat  should  not  be  re- 
venwd  foi  such  a  reason,  unless  prejudice  be 
made  afflrmatively  to  appear.  Tbia  case  iS' 
precisely  Uk«  the-  one  cited. 

Tlis-  othec  aastgnanents  argued  reduce  them- 
selves- iA  two  grounds,— that  the  verdict  was 
not  austaiofid  by  tbe  evidence,  and  tliat  the 
damages  \MKe  exoesaive.  The  action  was 
for  slfwidar  bj  the  defendant  in  ercor.  a  giri 
of  16*  agalBat  tbe  plaintiff  Id  error,  a  faxmer. 
and  pEeevvnably  a  man  who  should  have 
reached  the  age  of  diacretloa.  The  vrorde- 
charged  Imputed  that  tbe  plaintiff  waa  piwg- 
naut  by  reason  of  inowtnona  Intercourse  with 
her  father.  The  anawer  was  a  general  de- 
nial. Witness  after  witness  testlfled  to  the 
puUication  of  tbe  slanderous  words  in  suJb- 
stauce  as  laid  in  tbe  petition.  The  defend- 
ant did.  not  directly  contradict  the  testimony 
of  a  sinsle  witness  A»  to  some  ot  the  wlt- 
p«sses  ha  said  that  a  portloD  of  their  testi- 
mony wasi  tnie-  and  a  poDtloD  not  without 
saying  what  wa»  true  and,  what  untrue.  As 
to  another,  tha  questloD  and  answer  were  as 
follows:  "Did  you  can^  thO' statement  con- 
cemiog  Jennie  CampbeU  as  related  by  George 
Huttou  before  tbe  Jury?  A.  No,  air;  not  In 
tba  ahv»4  he.  tias  given  IL"  In  other  words, 
his  tefftlnwDT.  b}-  uagatives  pregnant,  substan^ 
tlally  coBFoboratsd.  tbe  {daWiff's  wltnesaea. 
and  ceafessad  the  chwg&  But  It  is  said 
that  the  evidAnce  rebutted  the  pcesumptloa 
of  malloe,.  aid  there  was-  no  evidenee  of  ex- 
press malice.  We  need  not,  in  this  case,  iDr* 
quire  how  far  th»  rules  of  the  common  law 
In  record  to  tba  admission  of  evidence  estab- 
lishing and  rebutting  actual  malice  in  alan- 
d«c  cassB  nuist  bo  modified,  because  of  our 
rule-fOEbiddfng  puaitlvo  damages.  The  pub- 
Ucatira  of  words  Imputing  aa  indictable  of- 
fense was  here  shown  beyond  question.  No 
jQStlfication  wias  attempted,  no  privilege  waa 
claimed.  Conceding  that  under  auch  circuju* 
stances-  tha  ppasumptioa  of  malice  is  a  rebut- 
tablet  pneaamBticHi,  it  was  not  here  rebuttecL 
Tba  defendant  bases  bis  arguaieiit  on.  this- 
point  upon  the  fact,  which  the  evidence 
ttnde  to  estabJlsb,  that  each  publication  of 
tba  slaadesous  words-  was  accompanied-  by  a 
stKtMnaat  that  the  girl's  father  bad  endeav'- 
ored  to  proenre  the  defuidant  to  marry  her, 
Intluatlnft  ttaat  hs  was  resiionsible  for  her 


alleged  conditloa.  If  this  were  tnie.— which 
there  is  no  evidence  to  show,— the  faat  that 
the  defendant  was  smarting  under  an  unjust 
chaise  made  by  tbe  plaintiff's  father  would 
be  no  justification  or  excuse  for  hia  slander- 
ing the  girL  It  would  tend  rather  to  prove 
than  to  disprove  malice  lu  Its  legal  signifi- 
cation. 

The  verdict  waa  for  $1,000,  which  defend- 
ant calmly  argues  is  excessive.  His  counsel 
seem  to  be  tmder  the  impression  that  proof 
of  apecial  damage  was  necessary.  It  is  ele- 
mentary that  words  imputing  an  indictable 
offense  are  actionable  per  se,  and  that  no 
special  damage  need  be  proved.  Boldt  v. 
Budwlg^  IS  Neb.  739,  28  N.  W.  280;  Hen- 
drickson  v.  Sullivan,  28  Neb.  329,  44  N.  W. 
448;  Barr  v.  Blrkner,  44  Neb.  197,  U2  N.  W. 
481.  The  jury  bad  a  right,  and  it  was  Its 
duty,  on  proof  of  tbe  cause  of  actlao,  to 
award  such  damages  as.  in  Its  judgment, 
would  (airly  compensate  the  plaintiff  for  the 
injury  sustained;  and  it  requires  aome  hardi- 
hood to  contend  that  a  verdict  of  $1,000  for 
a  charge  of  Incest,  repeated  over  and  over 
again,  against  a  girl  Just  on  tbe  verge  of 
womanhood,  la  more  tlian  adequate  compen- 
sation.  Judgment  affirmed. 


OLTMANNS  et  al.  v.  FINDLAT  et  ai. 
(Supreme  Court  of  Nebraska.    March  3.  ^96.) 
AiviAi.— Asu02tMKns  ov  £aBoa<— FassoHiTioXB. 

1.  An  aeugnnieBt  of  errar  as  to  the  giving 

of  a  Dumber  of  instructioiu  grouped  ia  the  as- 
sigoment  will  be  oousidered  no  further  than  to 
ascertain  that  any  one  of  the- group  waa-  correct- 
ly giieo. 

2.  To  psesent  for  tbe  comAdeoaiisn  end  de- 

termiiiatioii  of  Ihif  court  errors  alleged  to  bave 
occurred  during,  the  trial  of  a  cause  in  the  district 
court,  a  bill  of  exceptions  settled  and  allowed  in 
accordanee  wHta  the  l^ol  reqnuementt  is  iodis- 
peasably  neceflurr, 

3.  If  an  assignmeat  of  error  which  la  pred- 
icated on  the  action  of  the  trial  cevrt  In  giving 
several  tnstruetioDB  is  detenatnsd  to  bo  withont 
foree  as  to  ona  of  tbe  instmctioss  given;  it  most 
be  overruled  aa  to  all. 

4.  If,  in  a  case  l>efore  this  court,  the  record 
of  which  contaius  no  bUl  of  exwptions,  or  one 
not  anthentleated  as  prescribed-  by  law,  and 
which  cannot  be  used,  error  Is  assigned,  based 
on  the  action  of  the  trial  court  in  giving  Instmc- 
tiona  to  the  jnry.  such  instmrtions  will  be  pre- 
Romed  to  be  free  from  Hror,  If  they  do  not  con- 
tain misstatemeDtfi  of  the  law,  and  do  not  con- 
tain statements  which  could  not  be  faultless 
under  any  possible  conditions  of  the  proof  compe- 
tent in  the  case,  as  error  must  aflSrmatively  ap- 
pear. If  it  does  notj  the  pwsDmptioQ  that  the 
proceedings  of  the  tnal  court  were  regular  and 
without  error  miist  prpvail,  Willis  v.  State,  42 
N.  W.  920,  27  Neb.  98. 

(Syllabua  by  tbe  Court.) 

Brroc  to  district  eonr^  Memaba  coum^; 
Bush,  Judge. 

Action  by  John  Flndhiy  and  others  against 
A.  Oltmannfl.  and  another,  partners  as  Olt- 
maans-  Bros.  Thrae  was  a  Judgment  for- 
plaintiffa,  and  defendants  bring  error.  Af- 
firmed. 
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StuU  &  Edwards  and  Joba  8.  Stnll,  for 
plalDtlffa  iB  error.  W.  H.  Kelllgar,  for  de- 
tendasts  In  error. 

HARRISON,  J.  The  defendants  In  error 
commenced  this  action  against  the  plalntlfFs 
in  error,  alleging  as  the  caase  tbereof,  in  sub- 
stance: That  on  or  about  the  15tb  da?  of 
August  they  purchased  of  plaintiffs  in  error 
a  horse  or  stallion,  for  general  breeding  par- 
poses.  That  the  value  of  a  horse  for  such 
use  depends  largely  upon  his  being  wdl-bred 
or  pure  stock.  That  plaintltTa  In  error,  to 
Induce  defendants  in  error  to  purchase  the 
borse,  falsely  and  fraudulently  represented 
to  them  that  said  horse  was  a  thoroughly 
bred  German  coach  horse,  registered  in  the 
atndbooks  of  Germany,  and  that  they  would 
furnish  and  deliver  to  the  plaintiffs  (defend- 
ants In  error)  a  certificate  of  such  registra- 
tion, from  the  studbooks  of  Germany,  show- 
ing the  registration  of  such  borse  therein; 
that  the  registration  number  of  said  horse  In 
said  studboolLS  of  Germany  was  No.  51. 
Plaintiffs  (defendants  in  error),  relying  upon 
such  representations,  did  then  purchase  said 
horse  for  the  sum  of  $2,200,  then  duly  paid 
to  the  defendants  (plaintiffs  In  error)  In  the 
negotiable  promissory  notes  of  the  plaintiffs 
(defendants  In  error),  delivered  to  defendants 
(plaintiffs  in  error).  Here  followed  a  state- 
ment, in  detail,  that  the  horse  was  not.  In 
any  of  the  particulars,  as  represented,  and 
also  the  failure  of  the  parties  to  furnish  the 
certificate  of  registration  as  promised,  and 
the  consequent  and  resulting  uselessness  of 
said  horse  to  the  purohasers  for  the  purpose 
for  which  they  had  bought  him,  and  a  prayer 
for  damageu  In  the  sum  of  $1,900.  The  an- 
swer of  plaintiffs  admitted  the  sale  of  the 
horse  to  defendants  in  error  for  the  sum  of 
$2,200,  and  the  execution  and  delivery  of 
the  promissory  notes  of  the  defendants  In  er- 
ror to  plalntifts  In  error  in  that  amount; 
that  they  represented  the  horse  to  be  a  thor- 
oughly bred  one.  Averred  that  no  part  of 
the  purchase  price  of  the  horse  had  ever 
been  paid,  and  denied  each  and  every  otber 
allegation  of  the  petition.  There  was  a  trial 
to  the  court  and  a  Jury,  resulting  in  a  ver- 
dict for  $1,100  In  favor  of  defendants  in  er- 
ror, from  which  there  was  afterwards  remit- 
ted $400,  and  for  the  tulance  Judgment  was 
rendered. 

One  assignment  of  the  petition  in  error  Is 
as  follows:  "The  court  erred  in  giving  the 
1st,  2d,  3d.  4th,  5th,  0th,  and  7th  paragraphs 
of  the  instructions  given  by  the  court  upon 
Its  own  motion."  And,  under  this,  objec- 
tions to  some  of  the  instructions  enumerated 
are  urged  In  the  arguments  contained  In  the 
brief  filed  for  the  complaining  parties.  Of 
the  Instructions  against  which  this  assign- 
ment Is  directed  the  one  designated  as  "Ist," 
therein,  is  a  part  of  a  statement  of  the  Is- 
sues, or  or  the  cause  of  action,  as  outlined  In 
the  petition  in  the  case,  and,  as  such.  Is 
proper,  and  not  erroneous;  and,  this  being 


determined.  It  iUspimea  ot  tbe  entire  ai 
ment,  as  the  alleged  emn  In  relation  tc 
ing  the  Instructions  designated  are  not 
rately  assigned,  but  en  masse,  and  nen 
be  further  examined  or  considered. 

Another  assignment  of  error  la  as  foK 
"The  court  erred  In  giving  the  1st,  2d,  ai 
paragraphs  of  the  Instructions  asked 
defendant  in  error."  Instruction  nnml 
2,  included  in  this  assignment,  reads  ai 
lows:  "The  court  Instructs  the  Jury  th 
you  find  firom  the  evidence  that  the  pap* 
troduced  In  evidence  as  Plaintiffs'  Bxbli 
was  given  by  defendants  to  plaintiffs, 
represented  at  the  time  by  defendants  ■■ 
a  certificate  ot  registration  or  pedigree,  ' 
in  fact  It  waa  neither,  this  fact  la,  aloi 
ctrcnmstance  tending  to  prove  fraud.^ 
contmded  by  counsel  for  plaintiffs  in 
that  the  trial  comt.  by  the  use  of  the  w 
"when  in  fact  It  was  neither,"  referrli 
Exhibit  B.  told  tbe  Jury  that  the  paper 
not  a  certificate  of  re^stration  or  pedi 
and  that  this  should  not  have  bem  done 
the  Jury  should  have  been  Instructed  t 
termlne  from  the  evidence  whether  It  w 
was  not  such  a  certificate;  Let  it  be 
ceded,  for  the  purp<we  of  argument,  tha 
instruction  was  open  to  the  objection  i 
against  It;  then,  whether  or  not  the  ( 
erred  in  giving  It  must  depend  up<m  th 
Bwer  to  another  question,  viz.  waa  thet 
not,  uncontroverted  testimony  introd 
that  such  paper  was  not  a  certificate  of  i 
tration,  or  was  such  fact  fully  proved, 
without  conflict  in  tbe  evidence  adduo 
relation  to  It?  If  so,  the  court  did  no 
in  giving  the  instruction.  The  deten 
tlon  of  this  latter  query  necessitates  a  i 
ence  to  and  examination  of  the  testin 
The  document  attached  to  the  record,  v 
purports  to  be  a  bill  of  exceptions,  has  i 
been  allowed  as  required  by  law.  The 
ties,  by  their  counsel,  stipulated  that 
clerk  of  the  district  court  mtgbt  tign  an 
low  the  bill  of  exceptions;  but  be  fallt 
exercise  the  power  or  right  thus  confe 
or  to  perform  the  duty  of  signing  and  a 
ing  it.  To  present  for  the  consideratloii 
determination  of  this  court  errors  ailegi 
have  occurred  during  the  trial  of  a  cai 
the  district  court,  a  bill  of  exceptions,  sc 
and  allowed  in  accordance  with  the  leg) 
quirements.  Is  indispensably  necessary; 
If  not  authenticated.  It  cannot  be  exan 
or  used  in  the  cause  for  any  purpose. 
T.  Spencer,  42  Neb.  632,  60  N.  W.  892;  < 
v.  Zutavem,  43  Neb.  334,  61  N.  W.  579. 
being  true,  we  cannot  inspect  the  evU 
in  this  case  to  ascertain  whether  the 
stated  to  the  Jury  by  the  court  in  the  Ins 
tlon  requested  and  given  was  thereby  pi 
and  undisputed,  or  not,  and  cannot  saj 
that  It  was  entirely  proper  for  the  con 
give  the  Instruction.  It  will  not  be 
sumed  that  the  trial  court  erred.  Enw 
be  afflrmatlvely  shown.  If  not  the  pres 
tion  must  prevail  that  the  court  acted 
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proceeded  correctly,  and  that  the  testimony 
was  auch  as  fully  warranted  the  glTtng  the 
instruction  as  read  to  the  Jury.  Willis  T. 
State,  27  Neb.  98,  42  N.  W.  920;  Romberg  t. 
Hedlger,  47  Neb.  — ,  66  N.  W.  283.  The  as- 
Bljrnment  of  error  was  not  directed  to  each  of 
the  Instructions,  but  to  all;  and  as  It  was 
without  force  as  to  one,  in  accordance  with 
the  well-established  rule  of  this  court.  It  falls 
and  must  be  ovemiled  as  to  all.  Wax  y. 
State.  43  Neb.  18,  61  N.  W.  117. 

There  are  other  and  further  assignments 
of  error  which  are  urged  In  the  brief  filed  for 
plaintiff  In  error,  but,  to  arrive  at  a  decision 
of  the  questions  raised  by  each  and  all  of 
them,  an  lnq>ection  or  Investigation  of  the 
testimony  glren  at  the  trial  must  be  made, 
or  of  portions  of  It  We  have  hereinbefore 
determined  that  such  evidence  has  not  been 
preserved  in  the  manner  provided  by  law, 
and  Is  not  before  us,  and  cannot  be  used 
herein;  that  errors  mnst  be  afflrmattvely 
shown,  and.  If  not,  it  will  be  presumed  that 
the  proceedings  of  the  trial  court  were  with- 
out error  In  the  particular  of  which  com- 
plaint is  made.  It  fcdlows  that  the  further 
assignments  of  error  must  be  overruled,  and 
the  judgment  of  the  district  court  affirmed. 


VAN  BTTBN  v.  OOBUBN. 
(Supreme  Court  of  Nebraska.    March  S,  1896.) 
Sbbriff's  Fkbs— To  Whom  Chabobable. 
Evldenoe  in  the  case  examined,  and  held 
not  to  sustain  the  finding  and  verdict  of  the  jury 
in  the  trial  court 
(Syllabus  by  the  Court) 

Error  to  fflstrlct  court,  Dooglaa  county; 
F^usoD,  Judge. 

Action  by  Bmma  U.  Tan  Etten  against 
WUllam  Cobam.  There  was  a  Judgment  for 
defendant,'  and  plaintiff  brings  error.  Re- 
versed. 

D.  Van  Etten,  for  plaintiff  in  error.  Bart- 
lett.  Crane  &  Baldrfge  and  Thomas  D.  Onne, 
for  defendant  In  error. 

HARRISON,  J.  In  this  action,  commenced 
in  the  district  conrt  of  Douglas  county,  the 
plaintiff  (also  plaintiff  in  error)  asked  the 
recovery  from  the  defendant  of  tbe  sum  of 
$11.70,  fees  received  by  him  as  sheriff,  he 
then  being  such  officer  In  Douftlas  county. 
It  was  claimed  by  the  plaintiff  that  the 
amount  sued  for  was  Illegally  received  by 
the  officer  as  fees,  and  that  he  was  thereby 
liable  for  their  repayment,  and  also  a  stat- 
utory penalty  of  $50.  A  portion  of  the  peti- 
tion Is  as  follows,  after  au  nll^atlon  that  the 
defendant  was  sheriff  of  Douglas  county 
from  about  January  1,  ISSU,  to  about  Janu- 
ary 1,  1890;  "The  plaintiff  complains  of  said 
defendant  for  that  on  or  about  the  19th  day 
of  June,  1888,  he,  acting  as  said  sheriff,  ille- 
gally and  wrongfully,  without  plaintiff's 
knowledge  or  consent,  took,  retained,  appro- 


priated, and  converted  to  his  own  use  and 
t}eneflt  $11.70  of  plaintiff's  money,  under  the 
pretense  and  claim  that  he  had  on  or  alwut 
the  14th  and  15th  days  of  March,  1886,  serv- 
ed for  said  plaintiff,  and  at  her  instance  and 
request,  subiMenas  upon  A.  Gantner,  N.  Spell- 
man,  Wm.  Klatt  Jacob  Neu,  Sullivan  Bros. 
(Dan  &  John  H  ),  John  Llbbie,  N.  J.  Sander. 
James  Morton,  Charles  Kosters,  S.  D.  Crow- 
ford,  and  A.  L.  WIgglna,  upon  which  he  so 
took,  appropriated,  retained,  and  converled 
to  hlH  own  use  and  benefit  $7.20  in  fees  and 
mileage,  claiming  and  pretending  he  bad 
served  said  subpoenas  at  the  Instance  and  be- 
half of  said  plaintiff,  as  defendant  In  the 
action  entitled  'George  A.  Hoagland  v.  Em- 
ma L.  Van  Etten  et  al.,'  docketed  In  the  dis- 
trict court  of  Douglas  county,  Nebraska,  In 
Appearance  Docket  X.,  number  375,  and  that 
he  bad  done  and  performed  said  services  as 
said  official  for  plaintiff,  and  at  her  Instance 
and  request,  when  in  truth  and  In  fact  she 
had  not  caused  said  subpoenas  to  Issue,  and 
he  had  not  done  and  performed  any  of  said 
services  for  her,  or  in  her  behalf,  or  at  her 
Instance  or  request,  and  she  has  not  at  any 
time  become  liable  therefor;  and  said  de- 
fendant has  not  at  any  time  become  entitled 
to  recover  from  plaintiff  any  of  said  fees 
which  said  defendant,  as  aforesaid,  illegally 
and  wrongfully  took  and  retained  from  her, 
and  as  said  official  so  appropriated  and  con- 
verted to  his  own  use  and  benefit;  and  that 
said  defendant,  on  tbe  same  day.  Illegally 
and  wrongfully  took,  retained,  appropriated, 
and  converted  to  his  own  use  and  benefit.  In 
the  same  action,  and  for  other  pretended 
services  therein  for  plaintiff,  and  as  such 
official,  other  $4.50  of  plaintiff's  money,  with- 
out her  knowledge  or  consent,  when  In  truth 
and  In  fact  said  defendant,  as  said  official  or 
otherwise,  had  not  done  or  performed  any 
services  In  said  action  or  otherwise,  or  upon 
which  he  was  or  might  be  entitled  to  recover 
from  plaintiff,  for  which  be  bad  not  been 
paid  in  full  at  or  before  the  doing  and  per- 
forming of  any  such  services,  and  whereby 
said  defendant  Illegally  and  wrongfully  took, 
retained,  appropriated,  and  converted  to  tila 
own  use  and  benefit  said  $11.70,  greater  fees 
than  the  fees  limited  and  expressed  by  law 
to  said  official  for  any  and  all  services  done 
and  performed  by  him  for  plaintiff  In  said  ac- 
tion or  otherwise,  and  so  Illegally  and  wrong- 
fully took,retaloed,appropriated,and  convert- 
ed to  his  own  Qse  and  benefit  said  $11.70  of 
plaintiff's  moneyas  fees  for  such  official,  where 
the  business  chargeable  for  such  fees  was  not 
actually  done  and  performed  for  said  plain- 
tiff or  in  her  behalf,  or  wherein  she  was  lia- 
ble or  might  become  liable,  and  which  said 
$11.70  said  plaintiff  has  demanded  of  said  de- 
fendaut,'and  he  has  neglected  and  refused  to 
pay  the  same,  or  any  portion  thereof. 
Whereby  said  defendant  has  become  Indebt- 
ed to  said  plaintiff  In  said  sum  of  $11.70,  and 
interest  from  June  19,  ISSS;  and  she  has  be- 
come entitled  under  and  by/  vUtue  ol  aald 

Digitized  by  VorOOQlC^ 


42S 


NORTHWESTERN 


RBPORTBR,  Vol.  66. 


CNtab. 


facts  to  recover  from  defendant,  In  addition 
to  Mild  $11.70  and  interest,  the  Bum  of  $50, 
debt,  and  an  action  has  accrued  against  said 
defendant  in  favor  of  said  plaintiff  for  the 
sum  of  $81.70,  and  Interest  on  $11.70  thereof 
from  June  10,  1888."  The  answer  of  the  de- 
fendant admitted  that  he  was  the  sheriff  of 
Douglas  county  at  the  time  stated  in  the  pe- 
tition, and  denied  each  and  every  other  alle- 
gation of  the  petition.  There  was  a  trial, 
and  a  verdict  and  Jud^anent  in  favor  of  de- 
fendant, and  the  plaintiff  brings  the  case  to 
this  court  for  review  by  proceedings  in  er- 
ror. 

The  evidence  in  thl»  case  discloses  that 
there  was  an  action  commenced  in  the  dis- 
trict court  of  Douglas  county,  by  Georj^e  A. 
Hoagland,  aj^alnst  Emma  L.  Van  Etten  et 
aL,  in  which  the  sheriff  served  several  sub- 
pcenaa,  one  or  two  ordered  by  the  defendant, 
Emma  L.  Van  Etten,  and  the  others  by  the 
plaintiff,  Hoa«land.  On  June  19,  1888,  Hoag- 
land's  attorney  paid  into  court  $89.15;  why 
or  on  what  account  does  not  appear,  further 
than  la  shown  In  an  entry  In  the  appearance 
docket  of  tlie  district  court,  wherein  it  was 
stated,  "Ileceived  of  plaintiff  by  Mr.  Switz- 
ler,  his  attorney,  $80.15,  account  of  costs 
paid  by  defendaat  Van  Etten."  The  $11.70 
for  which  this  suit  was  instituted  was,  i  so 
far  as  is  shown  by  the  testimony  Introduced 
during  the  trial  in  the  d^trlct  court,  com- 
posed of  fees  charged  and  received  by  the 
sheriff  for  serving  subpcenaa  in  the  case  of 
Hoagland  v.  Emma  L.  Van  Etten  et  al.  Two 
of  these  sul^Kenas  were  issued,  the  evidence 
shows,  for  .witnesses  on  the  part  of  the  de- 
fendant in  the  action,  and  the  amount  of 
fees  charged  for  tlielir  service  was  $4.50,— 
$3.00  for  one,  and  60  centa  for  the  other. 
This  sum  the  plaintiff  in  the  present  suit 
claimed  was  paid  to  the  sherlil  in  advance  of 
the  service;  but  the  testimony  on  this  point 
in  the  cose  was  directly  confllctiDg,  and  the 
Jury  having  determined  it  In  favM*  of  the  de- 
fendant, the  sheriff,  and  the  evidence  being 
amply  sufficient  to  sustain  such  finding,  In 
accordance  with  a  well-established  rule  of 
this  cowt  it  will  not  be  disturbed.  The 
only  Issue  raised  in  the  trial  as  to  this  $4.50 
of  the  amount  claimed  was  that  it  had  been 
paid  in  advance,  and  hence  the  sheriff  was 
not  entitled  to  receive  it  from  the  moneys 
paid  into  court,  and  nothing  further  is  ad- 
vanced in  the  discussion  in  the  brief  as  a  rea- 
son why  he  shoidd  not  have  been  paid  it  by 
the  clerk;  and  we  conclude  that.  If  deter- 
mined that  it  had  not  been  so  paid,  It  was 
or  will  be  couceiled  that  he  was  entitled  to 
receive  it  of  the  money  paid  into  court  of  the 
money  In  Hoagland  v.  Van  Etten  as  costs. 

Of  the  $11.70  claimed  by  plaintiff  in  the 
case  at  bar,  $7.20  was  the  amount  of  fees 
charged  by  the  sheriff  defendant  In  the  ac- 
tion for  service  of  subpoenas  In  the  case  of 
Hoagland  v.  Van  Etten  et  aL.  issued  for  wit- 
nesses In  behalf  of  the  plaintiff  in  such  ac- 
tion, and  were  not  charseable  primarily 


against  the  defendant  Emma  L.  Van  Etten; 
and  though  it  was  not  sbown.  or  attempted 
to  be,  that  any  portion  of  the  amwint  was 
iUegftl  or  excessive  as  fees,  or  that  the  serv- 
ices for  which  It  was  charged  had  not  been 
perframed,  yet  If  ttie  money  paid  into  court 
was  paid  for  Mrs.  Van  Etten,  and  belonged 
to  her,— and,  from  the  evidence  adduced,  we 
mnet  conclude  that  this  was  true,— it  could 
not  be  applied  In  payment  on  account  of  fees 
for  services  performed  in  the  case  by  the 
officer  at  the  instance  and  request  of  the 
opposing  party,  at  least  not  until  it  had  been 
finally  determined  that  she  was  liable  for  the 
payment  of  such  costs  (and  no  such  final  de- 
termination was  shown  in  this  esse),  and,  If 
so  applied,  it  may  be  recovered  of  the  party 
receiving  it  This  Is  within  the  doctrine  an- 
nounced In  the  case  of  Cady  v.  Bank,  46  Neb. 
756,  G5  N.  W.  OOtt.  The  facts  or  drcumatan- 
cea  do  not  sustain  a  finding  or  verdict  in  fa- 
vor of  defendant  as  to  $7.20  of  the  amount 
Involved  in  the  action;  hence  such  finding 
must  be  set  aside.  There  are  other  errors  as- 
signed and  argued,  but,  as  there  must  be  a 
new  trial,  we  need  not  now  dlscnss  flwm. 
Oeversed  and  remanded. 


TZSCHUGK  et  al.  t.  MEAD. 
(Supreme  Court  of  Nebraska.    March  8,  1896.) 

Rsa  Jddicata. 
Order  cf  the  circuit  court  of  the  United 
States  for  the  district  of  Nebraska,  denying  a 
deficiency  Judgment  in  a  foreclosure  proceeding 
upoo  the  cause  of  taction  herein  alleged,  held  to 
involve  the  merite  of  the  cause,  and  not  the  ques- 
tion of  jurisdiction  only. 
(Syllaboa  by  the  CourU 

Error  to  district  court.  Dongas  conntj; 
Hopewell,  Judge. 

Action  by  WUllam  D.  Mead  against  George 
B.  Tzschuck  and  others.  Judgment'  for  plain* 
tiff.   Defendants  bring  error.  Bevmed. 

E.  W.  Simeral,  for  plaintiffs  in  error.  Wm. 
A.  Redick,  for  defendant  in  error. 

POST,  C.  J.  On  the  ISth  day  of  June, 
18SS,  George  W.  Paul,  a  citizen  of  this  state, 
executed  to  David  Jamisen,  also  a  citizen  ol 
this  state,  a  mortgage  upon  certain  real  es- 
tate in  Douglas  county,  to  secure  the  three 
notes  of  the  mortgagor,  bearing  date  of  Octo- 
ber 15,  1887,  amounting  In  the  aggregate  to 
$2,570.  Paul,  on  the  11th  day  of  September, 
1886,  sold  and  conveyed  the  mortgaged  prop- 
erty to  the  plaintiff  In  wror,  Tzschuck, 
deed  containing  the  following  recital,  Imme- 
diately following  the  habendum  clause:  "Sub- 
ject to  a  m<M*tgage  of  $2,570,  given  to  David 
Jamisen,  under  date  of  June,  1888,  and  wblch 
mortgage  the  said  George  B.  Tzschuck  hereby 
assumes  as  a  part  of  the  pnrchsse  mvaey  for 
said  lots,  and  agrees  to  pay  the  same  when 
due."  Subsequently  the  defendant  in  error, 
WilUam  D.  Mead,  Jr..  a  citiaen  of  the  state  of 
Mew  York,  filed  In  the  drcnlt  court  of  tlM 
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United  Stated  for  the  district  of  Nebraska  a 
bm  In  eqidty.  wtaerelzi  be  prayed  for  the  tare- 
closure  of  said  mortgage  and  for  a  defl<4ency 
Judgment  agiUiist  Pont  and  TXBChoek.  It  was 
In  said  bUl  alleged  that  the  eomplalnant  there- 
in acquired  said  notes  and  mortgage  by  as- 
algnznent  frmn  Janilseai,  but  wttbont  dfstdos- 
iBg  tfae  dtisHwhip  of  the  latter,  who  was 
ttien,  and  had  bem  since  the  ezecatlon  of 
said  nottf,  a  dtbsNi  and  residrat  of  this  state. 
Process  was  Issued  for  and  served  upon  the 
defendants  named.  In  accordance  with  the 
roles  and  fwactlce  of  that  court,  and  who  In 
doe  time  filed  separate  answers,  as  to  which 
nfereuce  vQl  be  hereafter  made,  but  In  no 
way  challenged  the  Jnrfsdlctkni  of  tfae  court 
over  the  persons  of  the  defendant  or  the 
eanae  of  sction  aUegsd.  On  July  8,  1889,  a 
decree  was  entered  In  accordance  with  the 
prayw  of  said  hW,  accompanied  by  a  finding 
that  Tzschu<^  had  assnmed  the  payment  of 
the  mortgage  thereiii  mentioned,  and  was  per- 
sonally liable  for  sny  d^ciency  remaining  aft- 
er applylw  In  satisfaction  thoeof  the  pro- 
ceeds of  the  mortgaged  property,  and  which 
decree  was,  on  Us  (Tachuck's)  written  re- 
quest, Btayad  fbr  the  period  of  nine  months 
The  stay  having  expired,  the  mortgagea 
prcanlses  were  on  the  4th  day  of  October, 
1880,  by  a  special  maata-,  sold  to  the  Mead 
lUTestment  Oon^ny,  of  which  report  was  In 
due  time  made  to  the  court  Subsequently, 
oa  the  SOtfa  day  of  Oeteibet,  the  complalnaiit 
therein,  by  his  s<mdtor,  moved  for  a  confirma- 
tfcm  €i  the  sale,  and  for  a  deficiency  judgment 
against  Paid  and  l^huck  in  the  sum  of  ¥2,- 
181^  the  ssoertalned  balance  due  on  the 
original  decree.  Tssehuck,  by  whom  ahjne 
said  motion  was  resisted,  on  October  23d,  en- 
tered a  special  plea  to  the  Jurisdiction  of  the 
court,  and  praying  for  the  Tocatlon  of  the  de- 
cree at  fbredosnre,  on  the  ground  that  the 
complainant  was  a  dttsCT  of  New  TotIe,  and 
that  Jamisen,  his  alleged  assignor,  was  when 
ssid  proceeding  was  commenced,  and  had 
been  since  -Qie  execution  of  said  notes,  a  red- 
dent  and  dtizni  of  this  state.  The  sale  was. 
It  appears,  on  November  10th  confirmed,  and 
the  special  master  wdmd  to  encute  a  deed 
to  the  purdiasa-,  although  the  record  of  said 
order  contains  no  reference  to  the  motion  for 
a  deficiency  Judgment,  or  to  the  defendants' 
plea  to  the  Jurisdiction  of  the  court  Coun- 
sel agree,  however,  that  the  motion  for  de- 
ficiency Judgment  was  at  a  subsequent  term 
sustained  as  to  Paul,  and  that  the  motion,  so 
far  as  It  related  to  thedalm  against  l^ctauck, 
was,  at  a  still  later  date,  overruled.  The  rec- 
ord of  the  last-mentioned  order,  which  has 
never  been  reversed  or  modified,  is  as  fdlows: 
"This  cause  having  been  heard  on  the  motlcsi 
of  the  comi^lnsnt  for  Judgment  for  deflden- 
cy  arising  under  the  sale  of  the  mortgaged 
premises  under  the  decree  herein,  and  the 
court,  being  fully  advised  In  the  premises, 
doth  now,  on  this  day,  order,  adjudge,  and 
decree  that  said  motion  be,  and  the  same  Is 
herdiy,  OTermled,  to  which  ruling  and  order 


the  comidalnant  ^  his  sdldtw,  then  and 
tliore  duly  excepted."  The  complainant  there- 
in, to  whom  the  mortgaged  prq;>erty  In  the 
meantime  had  been  conveyed  by  the  pnrehas- 
er  at  the  master's  sale.  In  the  month  of  June, 
1881,  filed  in  the  district  court  tor  Douglas 
county  his  petition  in  equity,  to  which  both 
Panl  and  Tzschuck  were  made  defendants, 
praying  a  foredosure  of  said  mortgage,  and 
allying  that  the  proceedmgs  of  the  drcnlt 
court  there  set  out  were  void  for  want  of 
Jurisdiction.  There  was  also  a  further  prayer 
for  defldency  Jodgment  against  the  defend- 
ants named  In  case  the  decree  of  foredosure 
and  the  sale  thereunda  were  found  to  be  val- 
id. To  that  petition  the  defendant  Itechuclc 
Interposed,  as  a  defense,  the  decree  of  the  dr^ 
cult  court,  and  particularly  the  order  over- 
ruling the  comitolnant's  motion  thetdn  for  a 
deficiency  Judgment.  The  irtalntitf,  by  way  of 
reply,  alleged  <1)  that  ttie  wder  relied  upon 
did  not  invdve  the  merits  of  the  motion  for 
Judgment,  but  the  Jurisdiction  of  the  court 
fmly;  <2)  that  the  answering  defendant,  by 
his  plea  to  the  Jnrisdlctlon  of  the  circuit  conrt, 
was  estopped  to  assert  said  order  as  an  ad- 
Judicatlmi  of  the  merit  of  the  dalm  therein 
made.  Upon  the  issues  thus  Joined,  a  decree 
was  in  due  time  rendered,  quieting  tlie  plaln- 
tifTs  title  to  the  property  described  as  against  a 
the  several  defendants,  in  which  It  was  fonnd 
that  tfae  motlai  for  d^denc^  Judgment 'was 
orermled  by  tfae  drcnlt  court,  on  the  sde 
ground  tlut  said  court  did  not  liave  Jurisdic- 
tion of  the  cause,  and  the  said  order  was  ac- 
oordln^y  no  bar  to  that  actlott.  But,  Instead 
of  awarding  Judgment  as  prayed,  an  order 
was  entered  directing  the  plaintifT  to  so 
amend  his  petltlou  as  to  declare  at  law 
against  the  defendant  Taschuck  for  tfae 
amount  remaining  unpaid  of  tfae  mortgage 
debt,  and,  in  conformity  wltii  which,  plead- 
ings were  filed,  upon  which  tfae  cause  was 
subsequently  tried  to  the  same  Judge,  who 
found  upon  tfae  Innes  thus  Joined  for  the 
plaintiff,  and  upon  which  was  entered  the 
Judgment  presented  for  review  by  means  of 
this  proceeding.  Tfae  issues  raised  by  the 
Endings  are  substantially  the  same  as  those 
invdved  In  the  proceedings  to  whidi  they  ate 
supplemental,  and  do  not  require  extended 
notice  at  this  time. 

The  controversy  in  this  eoart,  notwith- 
standing the  apparently  complex  character 
of  the  transactions  shown.  Involves  a  dngle 
question,  to  which  all  others  are  merdy  In- 
ddental.  and  Important  only  In  so  t&r  aa 
they  assist  In  Its  sdntlon.  vis.  did  tfae  clr^ 
cult  court,  by  tfae  order  denying  tfae  deficiency 
Judgment,  determine  the  merits  of  the  com- 
plainant's claim  therein  against  Tsscbnck? 
Tfae  Judgment  below  Is  defended  on  the 
ground,  among  others,  that  the  finding  of 
the  district  court  In  tfae  equity  cause  Is  con- 
clusive of  the  present  controv««iy.  But  that 
claim  is  certainly  without  merit,  fbr  the  rea- 
son, as  we  have  seen,  that  there  was  in  that 
proceeding  no  final  decree  against  T»chnek. 
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Such  a  record  Is  do  more  available  as  ao  es- 
toppel than  would  be  tbe  verdict  of  a  Jury 
without  a  Judgm^it  Aside  from  the  docu- 
mentary evidence  bearing  upon  tbe  subject, 
tbe  solicitor  for  the  complaloaat  tbereln  tes- 
tified that  tbe  only  question  presented  to  or 
determined  by  the  circuit  court  upon  the 
hearing  of  the  motion  was  that  of  Its  Juris- 
diction to  render  a  deficiency  Judgment 
agalDst  Tzschuck,  although  he,  In  effect,  ad- 
mits that  there  was  on  that  occasion  an  In- 
timation by  the  presiding  Judge  that  tbe  com- 
plainant was  entitled  to  a  personal  Judgment 
against  the  party  primarily  liable  for  the. 
mortgage  debt,  and  no  other.  The  defendant 
therein  testified  In  his  own  bebalf  that  the 
Jndge,  In  passing  upon  the  motion,  remarked 
that  tbe  allowing  of  a  personal  Judgment  In 
a  foreclosure  proceeding  against  parties  oth- 
er than  the  mortgagor  was  dlscretl<mary,  and 
bad  never  been  done  Id  that  court.  In  ffhlch 
he  1b  to  some  extent  corroborated  by  his 
solicitor.  That  evidence  aliunde  was  admis- 
sible for  tbe  purpose  of  proving  what  Issues 
were  in  fact  tried  and  determined  upon  the 
hearing  of  the  motion  Is  a  proposition  not 
controverted  m  this  proceeding.  We  assume, 
therefore,  that  such  evidence  was  rightly  re- 
ceived; and,  if  our  Judgment  depended  upon 
the  testimony  of  the  witnesses  concerning 
the  basis  of  the  order  In  question,  we  could 
without  difficulty  agree  to  an  affirmance  of 
the  Judgment.  We  are,  however,  convinced 
that  the  trial  Judge  either  overlooked  the 
evidence  supplied  by  the  record  of  the  cir- 
cuit court  or  failed  to  accord  It  the  considera- 
tion to  which  It  Is  Justly  entitled. 

We  understand  both  parties  to  concede 
that  tbe  decree  of  foreclosure  is  valid  and 
concluaire  upon  the  parties  thereta  It  Is 
true,  we  find  In  tbe  brief  of  defendant  In  er- 
ror this  language:  "Tbe  United  States  court 
never  bad  Jurisdiction  of  tbe  case  of  Mead 
V.  Paul  et  al.,  because  of  the  citizenship  of 
Jamlsen,  asslgnoi  of  the  complainant," — 
which  we  Interpret  tc  mean  that  the  circuit 
court  would,  bad  Jamlsen's  citizenship  been 
disclosed  before  final  decree,  have  refused  to 
entertain  thu  cause,  or  in  any  manner  pro- 
ceed therewith.  That  view  Is  tbe  correct  one. 
and  is  sanctioned  by  numerous  decisions  of 
tbe  supreme  court  of  tbe  United  States  In 
giving  construction  to  the  acts  of  congress 
defining  tlie  jurisdiction  of  the  federal  Judi- 
ciary. See  Blacklock  v.  Small.  127  U.  S.  96, 
8  Sup.  Ct.  1006;  Parker  v.  Ormsby,  141  U. 
S.  81,  11  Sup.  Ct.  912.  Further  reference  to 
the  statutes  mentioned  Is  deemed  unneces- 
sary for  the  purposes  of  the  present  contro- 
versy. Nor  would  a  review  of  the  decision 
upon  the  subject  by  tbe  federal  courts,  In  this 
connection,  be  of  profit  to  tbe  parties  or  to 
the  profession.  It  Is  sufficient  for  our  pur- 
pose that  tbe  circuit  court,  according  to  the 
bill  of  the  complainant  therein,  bad  Jurisdic- 
tion of  the  cause,  and  tbe  decree  rendered 
thereon  cannot  be  regarded  as  a  nullity. 
True,  It  might  perhaps,  bare  been  reversed 


or  vacated  on  appeal,  or  even  by  that  court, 
but  its  validity  cannot  be  assailed  in  a  strict- 
ly collateral  proceeding.  See  Erwin  v.  Low- 
ry,  7  How.  172;  Des  Moines  Nav.  &  R.  Co. 
V.  Iowa  Homestead  Co..  123  U.  &  562,  8 
Sup.  Ct.  217. 

It  follows  as  a  necessary  deduction  from 
the  foregoing  proirosltlon  that  tbe  circuit 
court  was  possessed  of  Jurisdiction  to  make 
such  orders  and  take  such  steps  as  were 
necessary  and  appropriate  for  tbe  enforce- 
ment of  its  decree,  by  sale  of  the  mortgaged 
property,  and  by  means  of  Judgments  and 
execution  against  tbe  parties  personally  lia- 
ble for  the  debt  thereby  secured.  Let  us 
again.  In  tbe  light  of  these  rules,  briefly  sum- 
marize tbe  essential  facts  of  the  case.  Tbe 
circuit  court,  on  November  10,  1890,  express- 
ly asserted  Its  power  to  enforce  the  decree, 
by  overruling  Tzschuck's  objection  to  its  Ju- 
risdiction, and  by  confirming  the  master's  sale 
previously  made  It  also,  at  a  subsequent 
day,  further  asserted  Its  Jurisdiction,  by 
awarding  personal  Judgment  against  Paul 
for  tbe  balance  due  on  the  notes  executed 
by  him,  and  later  still  denied  tbe  complain- 
ant's motion  for  ludgment  against  Tzschuck. 
A  I'eference  to  tbe  last-mentioned  order 
(above  set  out)  discloses  no  doubt  in  the  mind 
of  tbe  court  with  respect  to  Its  Jurisdiction 
over  tbe  subject  involved,  while,  on  the  con- 
trary, It  clearly  appears  to  include  the  mer- 
its of  the  motion.  Had  the  decision  Involved 
tbe  question  of  Jurisdiction  only,  the  com- 
plainant would,  we  are  bound  to  presume, 
have  insisted  upon  preserving  bis  rights  by  a 
truthful  recital  of  that  fact  in  tbe  record  of 
tbe  court.  We  are  therefore,  in  order  to 
reach  the  conclusion  of  the  district  court,  re- 
quired to  Infer  upon  extrinsic  and  conflicting 
evidence,  not  t>--at  the  ruUng  of  the  circuit 
court  Is  erroneous  merely,  but  an  intentional 
reversal  by  it  of  a  previous  ruling  in  tbe 
same  cause,  deliberately  made  and  confessed- 
ly sound.  Such  an  Inference  will  not  be  In- 
dulged, since  It  is  unreasonable  and  alto- 
gether Inconsistent  with  the  presumption 
which  exists  In  favor  of  the  judgments  of 
courts  of  general  jurisdiction.  The  Judg- 
ment will  accordingly  be  reversed,  and  the 
cause  remand<*d  for  farther  proceedings 
therein.   Reversed  and  remanded. 


DOUGLAS  et  al.  v.  CAMERON  et  al. 
(Supreme  Oourt  of  Nebraska.    March  3,  1896.) 

Dbsobnt  4nD  Distribution  —  iHSBRrrAacs  fib 

Btirpbs. 

1.  A.  died  intestate,  leaving  surviving  him 
neither  issne,  nor  father,  mother,  brother,  or  sis- 
ter. There  were  survivmg  four  children  of  a  de- 
ceased brother,  eight  children  of  a  deceased  sis- 
ter, and  tlirer>  children  of  a  deceased  daughter  of 
Boch  sihtet.  Held,  that  under  our  statute  of  de- 
scent the  12  surviving  nephews  and  nlecea  took 
each  onc-twelfih  vart  of  the  Intestate's  land,  per 
capita,  ant]  that  the  grand  n^hews  and  grand* 
nieces  took  nothing. 

2.  Such  a  case  falls  within  the  fifth  sabdi- 
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Ti^D  of  section  30,  c  23,  Comp.  8t^  aod  not 
whbin  the  third  BubdiTlBion. 

3.  Inheritance  per  stirpes  does  not  obtain 
nnder  oar  biw,  except  where  affirmatiTelr  pro- 
Tided. 

4.  The  mle  of  inheritance  per  stirpes  is  in 
enteral  applied  only  from  necessity,  as  where 
the  hrira  are  of  unequal  degree  of  kinship  to  the 
Intestate.  Where  they  are  of  equal  degree,  tbey 
take  aa  principals. 

6.  It  If  the  object  of  our  statute  to  cut  off 
Inheritance  per  atirjies  amoug  collaterals,  where, 
at  any  point  beyond  the  children  of  brothers  and 
sisters,  the  surTiving  kindred  are  of  unequal  de- 
gi^s.  In  such  case  those  nearest  in  degree  take 
the  estate,  to  the  exclusion  of  those  more  remote. 

(Syllabus  br  the  Coun.) 

Appeal  from  diatrlct  court,  Cedar  conntT; 
NwTia,  Judge. 

Action  by  A.  NotIb  Douglas  and  otbem 
against  Fannie  C.  Cameron  and  otbers  for 
partition.  From  a  judgment  for  plaintlfEB, 
defendants  appeal.  Affirmed. 

W.  B.  Gnntt,  for  appellants.  J.  M.  Wool- 
wortb  and  3.  P.  Engllsb,  for  appellees. 

IRVINE,  G.  Abijah  Hart  Norrla  died  In- 
testate August  31,  1894,  seised  of  a  lar^e 
quantity  of  laud  in  Dixon  county.  He  left 
no  Issue,  and  no  surviving  father,  mother, 
brother,  or  sister.  A  brother  and  a  sister 
had,  however,  died  before  him.  The  sister 
liad  nine  children,  eight  of  whom  survived 
(he  intestate,  as  did  three  children  of  the  de- 
ceased daughter  of  the  sister.  Four  children 
of  the  brother  snrriTed  the  Intestate.  This 
was  an  action  for  partition,  brought  by  the 
eight  children  and  three  grandchildren  of  the 
deceased  slstor,  as  plaintiffsi,  against  the  four 
children  of  the  deceased  brother.  The  dis- 
trict court  held  that  the  three  grandchildren 
of  the  deceased  sister  toolc  no  estate,  and 
confirmed  in  each  of  the  surviving  children 
of  the  brother  and  sister  a  one-twelfth  in- 
terest; that  is,  the  estate  waa  divided  among 
the  intestate's  snrrlTing  uepliews  and  nieces 
per  cai^ta.  From  this  judgment  the  defend- 
ants, the  four  clifldren  of  the  deceased  broth- 
er, appeal,  contending  that  tlie  estate  should 
have  been  divided  Into  halves,  one  half  to 
be  subdivided  among  them,  and  the  other 
half  among  the  chlldrw  of  the  deceased  sis- 
ter; that  Is,  their  contention  Is  tliat  the  In- 
hetltance  was  per  stirpes,  instead  of  per 
capita.  The  three  grandehildroi  of  the  de- 
ceased Bister  also  appeal,  contending  that 
their  excluslDn  was  erroneous;  timt  the  In- 
testate's nephews  and  nieces  should  take  per 
capita,  each  one-thlrteentli ;  and  that  they 
should  take  among  tbem  the  portion  which 
would  have  gone  to  their  mother,  liad  she 
survived  the  Intestate. 

The  question  presented  is  'purely  one  ot 
statutory  constmction.  But  little  direct  light 
is  thrown  upon  it  by  the  authorities,  because, 
as  aptly  suggested  in  one  of  the  briefs,  cases 
relating  to  the  construction  of  statutes,  espe- 
cially such  statuter  as  we  must  now  consid- 
er, depend  so  much  upon  the  peculiar  phrase- 
ohagj  of  the  statute  that  apparently  dight 


differences  In  language  may  have  a  most  Im- 
portant bearing,  and  render  a  foreign  adjudi- 
cation a  source  of  danger,  rather  than  an  aid. 
None  of  the  statutes  passed  upon  by  the 
cases  to  which  we  liave  been  cited  Is  exactly 
like  our  own,  although  those  of  Michigan  and 
Massachusetts  are  so  nearly  like  ours  os  to 
render  the  decisions  of  those  states  helpful 
In  a  general  way.  We  will  therefore  forbear 
ref^ence  to  oases  of  other  states,  except 
where  those  cases  tend  to  throw  light  upon 
the  general  -theory  of  modem  statutes  of  de- 
scent, and  the  policy  of  their  construction. 
But  this  last  phrase  suggests  a  comment 
which  should  be  made  in  answer  to  certain 
arguments  In  the  briefs.  With  the  wisdom 
or  Justice  of  the  statute  we  have  nothing  to 
do.  The  statutes  of  descent  are  creations  of 
positive  law,  and  effect  must  be  given  to 
them  according  to  their  obvious  meaning,  re- 
gardless of  contingencies  which  the  court 
might  think  the  legislature  should  have  pro- 
vided for,  and  regardless  of  our  own  notions 
of  abstract  Justice.  Sbellenberger  v.  Ran- 
som, 41  Neb.  631,  59  N.  W.  935.  In  cases  of 
ambiguity,  the  fact  that  a  particular  construc- 
tion would  lead  to  an  absurd  or  manifestly 
unjust  result  may  be  a  reason  for  presuming 
that  the  legislature  did  not  Intend  such  con- 
struction. Beyond  this,  such  reasoning  is 
without  value  Our  statute  Is  as  follows: 
"When  any  person  shall  die  seized  of  any 
lands,  tttiementB,  or  hereditaments  or  of  any 
right  thereto,  or  entitled  to  any  Interest 
therein  In  fee  siiiple,  or  for  the  life  of  an- 
other, not  having  lawfully  devised  the  same, 
they  shall  descend,  subject  to  his  debts,  in 
the  manner  following;  First.  In  eijual  shares 
to  his  children,  and  to  the  lawful  Issue  of 
any  deceased  child  by  .right  of  representa- 
tion; and  if  there  be  no  child  of  the  Intes- 
tate living  at  his  death,  his  estate  shall  de- 
scend to  all  his  other  lineal  descendants,  and 
if  all  the  Bidd  descendants  are  in  the  same 
degree  of  kindred  to  the  intestate,  they  shall 
have  the  estate  equally;  otherwise  they  shall 
take  according  to  tne  right  of  representation. 
Second.  If  he  shall  have  no  issue,  bis  estate 
shall  descend  to  ta!s  widow  during  her  nat- 
ural lifetime,  and,  after  her  decease,  to  his 
father;  and  If  he  shall  have  no  Issue  nor 
widow,  his  estate  shall  descend  to  his  father. 
Third.  If  he  shall  liave  no  Issue,  nor  widow, 
nor  father,  his  e«itate  shall  descend  in  equal 
shares  to  his  brothers  and  sisters,  and  to  the 
children  of  any  deceased  brother  or  sister, 
by  right  of  representation;  provided,  that  If 
he  shall  have  a  mother  also,  sbe  shall  take 
an  equal  share  with  his  brothers  and  sisters. 
Fourth.  If  the  Intestate  shall  leave  no  Is-, 
sue.  nor  widow,  nor  father,  and  no  brother 
nor  sister  living  at  his  death,  his  estate  shall 
descend  to  bis  mother,  to  the  exclttslon  of 
the  issue.  If  aay,  of  the  deceased  brother  and 
sister.  Fifth.  If  the  Intestate  shall  leave  no 
issue,  nor  widow,  and  no  father,  mother, 
brother,  nor  sister,  his  estate  shall  descend 
to  his  next  of  kin,  in  equal  degree,  exr.^tlng 
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that  when  there  tre  two  or  more  collateral 
kindred  In  eqaal  degree  but  clalmlDg  through 
different  ancestors,  those  who  claim  throagh 
the  nearest  ancestor,  shall  be  preferred  to 
those  claiming  through  an  Rucestor  more  re- 
mote; provided  however.  Sixth.  If  any  per- 
son shall  die,  Uavfng  several  children,  or 
leaving  one  child,  and  the  Issue  of  one  or 
more  other  children,  and  any  such  surviving 
child,  shall  die  under  age,  and  not  having 
been  married,  all  the  estate  that  came  to  the 
deceased  child,  by  Inheritance  from  such  de- 
ceased parent,  shall  descend  In  equal  shares, 
to  the  other  children  of  the  same  parent  and 
to  the  tssne  of  any  such  other  children  who 
shall  have  died,  by  right  of  representation. 
Seventh.  If,  at  the  death  of  such  child  who 
shall  die  under  age.  and  not  having  been 
married,  all  the  other  children  of  his  said 
parent  shall  also  be  dead,  and  any  of  them 
riiall  have  left  Issue,  the  estate  that  came  to 
said  child,  by  inhMitance  from  his  said  par- 
ent, shall  descend  to  all  the  Issue  of  other 
children  of  the  same  parent;  and  If  all  the 
said  Issue  are  in  the  same  degree  of  kindred 
to  said  child,  they  shall  share  the  said  estate 
equaUy;  otherwise  they  shall  take  accord- 
ing to  the  right  of  representation.  Eighth. 
If  the  Intestate  shall  leave  a  widow  and  no 
kindred,  his  estate  shall  descend  to  such 
widow.  Ninth.  If  the  Intestate  shall  have 
no  widow,  nor  kindred,  his  estate  Aall  es- 
cheat to  tiie  people  of  this  state."  Comp.  St. 
1865,  c.  23,  §  30.  The  first  group  of  appel- 
lants claim  tiiat  the  case  falls  under  the  third 
subdivision  of  the  section  quoted,  while  the 
sectmd '  group,  the  Aster's  grandchildren, 
claim  that  It  falls  under  the  nrth  subdivision. 
Strictly  speaking,  It  must  fall  within  one  or 
the  other  of  these  pnyrislons,  alUioaffh.  in  de- 
termining which,  and  the  construction  to  be 
given  the  clause  found  to  apply,  the  whole 
section  must  be  construed  together.  Indeed, 
the  grandchildren  referred  to,  in  order  to 
make  out  their  elalnh  are  compelled,  not  only 
to  bring  the  cue  within  the  fifth  clause,  but 
to  Ingraft  upon  that  dause  the  principle  of 
representation  found  !n  the  third  clause. 

We  shall  first  consider  the  contention  of 
the  four  defendants,  the  children  ct  the  de- 
ceased brother.  Sir  WUUam  Blackstone,  aft- 
er defining  'inheritance  per  stirpes,"  says 
(speaking  of  the  dvU  law):  "And  so,  among 
collaterals,  If  any  person  of  equal  degree 
with  the  persona  rc^nwsented  were  sdU  sub- 
sisting (as  If  the  deceased  left  one  brother, 
*  *  *),  the  succession  was  still  guided  by 
the  roots;  but  if  both  of  the  brethren  were 
dead,  leaving  issue,  then,  I  apprehend,  their 
representatives  in  equal  degree  became  them- 
selves principals,  and  shared  the  inheritance 
per  capita.— that  is,  share  and  share  alike,— 
they  being  themselves  now  the  next  In  de- 
gree to  the  ancestor,  in  their  own  right,  aud 
not  by  right  of  representation.  So,  If  the 
next  heirs  of  TItius  be  six  nieces,  three  by 
one  ^ter,  two  by  another,  and  one  by  a 
third,  hla  Intaoitance,  by  the  Roman  Law, 


was  divided  Into  six  parts,  and  one  given  to 
each  of  the  nieces,  whereas  the  law  of  Eng- 
land, In  this  cose,  would  stiU  divide  it<oaly  In- 
to three  parts,  and  distribute  It  per  stbpes, 
thus:  One-tblrd  to  the  three  children  who 
represent  one  sister,  another  third  to  the 
two  who  nepresent  the  second,  and  the  re- 
maining third  to  the  one  child  who  Is  the 
sole  representative  of  her  mother."  2  liL 
Comm.  217.  This  is  stated  as  the  cosmion- 
law  rule,  but.  immediately  following  what 
we  have  quoted,  the  reason  therefor  Is  given, 
— that  It  is  a  necessary  consequence  of  the 
preference  given  at  the  common  law  to  male 
issue,  and  to  the  firstborn  among  the  males, 
to  both  of  which  the  Roman  law  is  a  stran- 
ger. 2  BL  Comm.  218.  Blackstone's  ddscus- 
slon  of  the  canons  of  descent  has  been  by  no 
means  free  from  crttlclHU.  But  whether  or 
not  he,  In  this  respect,  accurately  stated  the 
provisions  of  the  civil  and  of  the  common 
law,  and  the  reasons  for  their  distinction,  his 
words  are  of  great  Importance,  because,  dur- 
ing the  whole  formative  period  of  the  Ameri- 
can law  of  descent,—- at  least,  outside  of  the 
original  colonies,— Blackstone's  (Commenta- 
ries was  generally  accepted  as  the  em1»odi- 
ment  of  the  common  law.  Eveiy  student  re- 
sorted to  It  as  teaching  the  elements  of  his 
profession.  Most  practitioners  regarded  it  as 
Hie  authoritative  statement  of  tlie  English 
law  at  the  period  of  separation.  So  that 
those  who  framed  the  existing  statutes  of 
descent  may  safety  be  presumed  to  have  been 
guided  lai^y  by  what  Is  there  said  as  to 
rules  of  law  which  they  were  about  to  rede- 
dare  or  alter,  and  as  to  the  reasons  for  their 
existence.  Referring  to  the  tiext  In  this  light. 
It  is  significant  that  In  Amertea  tbe  moBt 
genera!  and  earUest  departures  from  the  com- 
mon law  were  In  the  aboHahment  of  primo- 
geniture and  tbft  pteterence  oi  males.  These 
clianges  swept  away  the  reasons  giv«n  by 
Blackstone  for  representation  among  coHat- 
^Is,  and  it  must  have  been  In  the  mhids 
of  Uie  fnmers  of  the  statutes  to  follow  an- 
other maxim  frequently  expressed  by  Blacfc- 
Btone,  and  sweep  away  the  law  Itself,  to- 
gether with  the  reasons  for  Its  existence. 
Accordingly,  we  find  Chief  Justice  Shaw  say- 
ing, in  1850.  "It  Is  a  lAaln  rule  of  law  that 
those  who  take  property  as  a  class  of  per- 
sotw  descril>ed,  where  there  Is  nothing  In  the 
law  making  the  appropriation  to  distinguish 
their  respective  rights,  take  In  equal  shares." 
Knapp  V.  Windsor,  6  Cush.  156.  And  else- 
where In  the  opinion  It  Is  said  that  the  ex- 
pression In  the  statute  of  a  preference  in  the 
same  words  as  that  contained  in  the  fifth 
clause  of  our  statute  shows  that  in  otbercases 
heirs  take  per  capita,  and  again:  "The  rule 
of  representation  applies  only  from  necessity, 
or  where  there  are  lineal  hetra  in  different 
degrees."  As  before  remained,  the  statnte 
of  Massachusetts  is  very  much  like  our  own, 
—so  similar.  In  fact,  that  It  is  more  than 
probable  that,  directly  or  indirectly,  ours  was 
modeled  upcm  that  npon  which  C!hief  JostlCB 
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Sbaw  was  commenting;  bo  that  fate  lan- 
guage  l8  entitled  to  espedal  weisbt.  The 
point,  however,  we  desire  to  ImpreaB,  Is  th&t, 
at  the  time  he  wrote,  Rfiresentatlon,  In 
America,  was  not  presumed,  but  was  only 
applied  where  the  statute  affirmatively  pro- 
vided therefor.  Otber  MaBsachusetts  cases, 
of  less  weight  as  indicating  a  general  policy 
of  the  law,  but  more  directly  In  point  as  to 
Interpretation,  are  Snow  t.  Snow,  111  Mass. 
388.  and  Batch  t.  Stone,  148  Mass.  39,  20 
N.  E.  S22.  The  significance  of  these  eases  is 
chiefly  in  the  fact  that  they  construe  such 
language  as  "next  ot  kla  in  equal  degrees" 
as  implying  &  taUnB  P«  capita  by  tba  class 
described. 

The  case  of  Houston  r,  Daridson,  4S  6a. 
B74.  Is  also  InstroctlTe  as  hidlcating  that  a  per 
capita  distribution  18  Intended,  except  within 
the  degrees  where  Pepresentatlon  per  stirpes 
Is  expressly  provided.  Indeed,  we  understand 
counsel  for  the  defendants  to  practically  con- 
cede this  point,  by  admitting  that  if  the  case 
does  not  fall  within  the  third  subdivision, 
which  provides  for  representation,  a  distribu- 
tion per  capita  must  be  made.  We  thinly, 
however,  the  case  falls  within  the  fifth,  and 
not  the  third,  cdauso.  The  section  undertakes 
to  provide  a  complete  scheme  of  descent,  be- 
ginning with  the  Issue  of  the  Intestate,  ex- 
hausting all  blood  kindred,  providing  for  a 
single  case  (that  of  the  widow)  where  the  In- 
heritance Is  made  to  pass  by  affinity,  In  the 
absence  of  kindred  by  blood,  and  ending  with 
escheat  to  the  state.  Hie  first  clause  pro- 
vides that  thr  children  shall  take  In  equal 
shares,  and  the  lawful  Issue  of  any  deceased 
child,  by  right  of  repres^tatlon.  This  Is  fol- 
lowed by  an  express  provision  whereby,  If  no 
child  of  the  intestate  survive  him,  the  estate 
Shan  descend  to  the  more  remote  descendants 
per  capita,  If  they  are  all  In  the  same  degree, 
otherwise  per  stirpes.  This  clause  Is  slgnlfl- 
cant  on  the  question  before  us.  In  this:  that 
thus,  at  the  very  outset,  we  find  that  the  rule 
Is  different  where  one  child  survives,  and 
where  tbey  are  all  dead.  Representation  Is 
almost  uniformly  recognized  more  fully  In  the 
case  of  direct  descendants  than  In  the  case  of 
collaterals,  and  therefore  it  would  be  a  strange 
thing  If  the  legislature  should  provide  for  a 
descent  per  capita  among  lineal  heirs  under 
circumstances  where  the  descent  would  be 
per  stirpes  among  collaterals.  The  fact  that 
this  distinction  is  created  in  the  first  clause 
Is  of  service  In  constnifng  the  third,  fourth, 
and  fifth.  The  second  clause  Is  unlmirartant 
to  the  discussion,  except  that,  by  the  Jcrfnt 
effect  of  the  firs'*  and  second,  lineal  heirs,  both 
In  the  ascending  and  descending  line,  are  pro- 
vided for,  so  that  with  the  third  dause  the 
consideration  of  collateral  begins.  The  third 
provides  that  in  the  absence  of  Issue,  widow, 
and  father,  the  estate  shall  descend  In  equal 
shares  to  brothers  and  sisters,  "and  to  chil- 
dren of  any  deceased  brother  or  sister  by  right 
of  representation."  It  Is  contended  that  the 
case  before  us  Is  covered  by  this  clause,  and 
TX6N.w.no.6 — 28 


that  the  provision  for  representation  in  fttvor 
of  the  children  of  "any"  deceased  brother  or 
sister  extends  to  the  case  wiiere  all  brothers 
and  sisters  ate  deceased.  If  this  were  true, 
as  we  have  already  sus^ested,  it  would  be 
somewhat  remarkatjlu,  In  view  of  the  express 
provision  to  the  contrary  in  the  case  of  de- 
ceased children;  but  we  think  the  subsequent 
clauses  show  that  It  Is  not  true,  and  express- 
ly cany  out  the  analogy  of  the  first  clause. 
The  third  provides  for  the  absence  of  issue, 
widow,  and  father,  and  the  prior  death  of 
"any  deceased  brother  or  rister."  The  fourth 
provides  for  a  cose  whf^re  there  is  neither  Is- 
sue, widow,  father,  "and  no  brother  nor  sis- 
ter living  at  his  dentn."  In  this  case  the  es- 
tate goes  to  the  mother,  to  the  exclusion  of  the 
Issue  of  any  deceased  brother  or  sister.  Here, 
then.  Is  evidently  a  case  not  within  the  third 
section,  for  the  sole  reason  that  there  Is  no 
surviving  brother  or  sister.  In  determining 
whether  or  not  a  case  falls  within  the  third  or 
fourth  clause.  It  becomes  absolutely  necessary 
to  Interpret  ttie  third  clause  as  if,  following 
the  phrase,  "any  deceased  brother  or  sister," 
there  was  added,  "a  brother  or  sister  surviv- 
ing." Then  comes  the  fifth  clause,  which  pro- 
vides for  the  case  where  there  is  left  neither 
Issue,  widow,  father,  brother,  or  sister,  n»r 
mother,  which  Is  the  case  before  us,  and 
which  differs  from  the  fourth  section  only  In 
that  It  excludes  the  case  of  a  surviving  moth- 
er. These  three  clauses,  therefore,  form  a 
scheme  of  inheritance  among  collaterals,  em- 
bracing incidentally  the  case  of  the  mother. 
They  pursue  an  exclusive  process,  and  must 
be  read,  in  order  to  give  ihe  whole  effect,  as 
If,  in  addition  to  stating  what  khidred  do  not 
survive,  they  also  stated  that  there  were  sur- 
viving those  next  in  degree  not  named  In  the 
exclusive  clauses.  As  the  case  falls  within 
the  fifth  clause,  it  follows  from  what  has  al- 
ready been  said  that  a  distribution  per  capita 
Is  required. 

Tlie  case  of  the  slater's  grandchildren  Is  per- 
haps less  dear,  but  we  think  the  district  court 
was  also  correct  In  its  ruling  upon  their  claim. 
Wliat  we  have  already  said  In  regard  to  the 
general  p<^cy  whereby  representation  exists 
only  by  necessity,  or  ir  cases  expr^sly  pro- 
vided for,  is  appilcab'^  to  this  branch  of  the 
case.  Among  lineal  descendants,  representa- 
tion is  expressly  provided  for,  without  limita- 
tion as  to  degree;  the  language  being,  "If  ali 
the  said  descendants  are  hi  the  same  degree 
of  kindred  to  the  intestate  they  shall  tiave  the 
estate  equally,  otLerwtse  they  shall  take  ac- 
cording to  the  right  of  representation."  The 
sixth  and  seventh  clauses,  contalniug  addition- 
al provisions  for  lineal  descent,  are  in  similar 
language.  The  language  of  the  fifth  clause 
is  that  the  estate  suoll  descend  "to  his  next 
of  kin  in  equal  degree;  excepting  that  when 
there  are  two  or  more  collateral  kindred  In 
equal  degree,  but  claiming  through  different 
ancestoi-s,  those  who  claim  through  the  near- 
est ancestor  shall  be  preferred  to  those  claim- 
ing through  an  ancestor  more  lemote.'j  By 
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section  33,  degreoi  of  kindred  are  to  be  com- 
pnted  according  to  tbe  cItU  law;  so  tbat  tiiese 
three  plalntlfls,  wbom,  for  convenleuce,  we 
have  referred  t&  as  grandchildren,  etand  one 
degree  more  remote  than  the  Other  parUea  to 
the  actiou.  Tbe  first,  sixth,  and  Beventb 
clauses  provide  for  represeotatlon  among  Uu- 
eals  of  unequal  degree.  The  fifth  clause  pro- 
vides that  those  who  are  nearest  shall  be  pre- 
ferred to  those  who  are  more  remote.  The 
seventh  canw  of  descent,  as  stated  by  Black- 
stone.  Is  "that  In  collateral  Inheritances  the 
male  stock  shall  be  preferred  to  the  female." 
2  BL  Comm.  234.  The  term  "preferred"  was 
there  used  In  the  sense  of  entirely  ezdndlng 
tbe  female  stock,  prodded  male  stock  surviv- 
ed; and  that,  we  think,  la  the  general  use  of 
the  term  in  such  connection.  It  seems  to  be 
the  poUry  of  all  the  statutes,  at  some  point 
more  or  less  lemote,  to  cut  off  representation 
entirely  among  coUaterals,  and  where,  be- 
cause of  unequal  degrees  of  Unship,  repre- 
sentation would  othorwlse  be  necessary,  to  de- 
feat It  by  making  a  per  cepita  distribution 
among  those  rearest  In  degree,  snd  excluding 
the  mwe  remote.  Our  law  seems  to  reacb 
that  period  where  at  any  point  among  collat- 
erals beyond  the  children  of  brothers  and  ^ 
ters,  the  aurvlvinj;  kindred  fall  Into  unequal 
degrees.  This  la  the  constractlOD  fi^ven  dse- 
where  to  statutes  resembling  ours.  Van  Gleve 
T.  Tan  Fosaen,  73  Mich.  342,  41  N.  W.  2S8; 
Schenck  t.  Vail.  24  N.  J.  Eq.  538;  Blgelow  v. 
Morong.  108  Uass.  287;  Davis  v.  Stlnson,  53 
Me.  493;  Gonant  v.  Ken^  130  Mass.  178. 
Cases  holdinj  a  different  rule,  so  far  as  we 
have  found  any,  have  been  under  statutes 
which,  by  their  clear  language,  required  a  dif- 
ferent ccHistrnctlon.  The  Judgment  of  tbe  dis- 
trict court  was  m  all  respects  correcL  Judg- 
ment affirmed. 


STATE  ex  reL  PATTERSON  t.  BOARD  OF 
COM'RS  OF  DOUGLAS  COUNTY  et  aL 

(Supreme  Court  of  Nebraaka.    March  5,  1800.) 

Douglas  Codstt  Canal  Case  —  Mcnicipal  Uor- 
POKATioxB — Statutes  —  Amendment  —  Kx- 

PUBSStOS  OF  BUBJE^-T  IN  TiTLE. 

1.  By  an  act  of  the  legislature  there  was 
provided  to  be  ap^inted  a  board  of  trustees, 
which,  when  organitod,  ahould,  in  law  and  eq- 
uity, be  conntrned  as  a  bod;  corporate  and  poli- 
tic, and  which  might,  in  its  corporate  name,  sue 
and  be  med,  contract  and  be  contracted  with, 
acquire  and  hold  real  and  personal  property  nec- 
OBaary  frr  its  corporate  purposea,  adopt  and 
change  its  corporate  seal,  construct  and  operate 
a  canal,  for  the  purposef  of  commerce,  and 
Kupplying  power,  heat,  and  lixht.  Held,  that 
this  was  nit  h  niunici^ial  corporation,  and  that 
the  attenpt  to  make  it  a  corimratioii  wae  nu- 
gatory, becftu<<o.  in  effect,  the  general  corpora- 
tion law  in  existence  was  thereby  sought  to  be 
amended  without  its  provisions  being  referred 
to  in  any  way  in  the  amendatory  act. 

2.  In  the  title  of  un  act.  its  scope  was  de- 
fined as  authorizing  coimties  of  a  prescribed  de- 
scription, among  other  powers  conferred,  to  con- 
struct, own,  and  operate  canals  in  certain  de- 
fined ways,  and  also  to  acquire  right  of  way  and 


land  for  such  purposes,  and  also  to  provide  for 
the  appointment  of  a  board  of  trustees  to  carry 
such  purposes  into  effect.  In  tbe  act  itself,  pro- 
vision was  made  for  the  appointment  of  a  board 
of  trustees,  which,  when  organised,  should,  in 
law  and  equit.T,  be  construed  a  body  corporate 
and  politic:  and  in  this  board  the  act  provided 
there  should  be  vested  the  power  to  couRtruct 
and  operate  such  canal,  and  that,  for  those  pur- 
pose*, such  board  of  trustees  might,  in  its  own 
name,  acquire  right  of  way  and  other  required 
land,  even  by  condemnation  proceedings,  if  oec- 
essary.  Held,  that  the  aubject  of  the  act  was  not 
clear^  expressed  iu  its  title,  as  required  in  sec- 
tion 11,  art.  3,  of  the  constitution  of  Nebraska, 
and  that,  since  this  defect  rendered  inoperative 
Its  other  provisions,  the  entire  act  is  null  and 
void. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Douglas  county; 
Ambrose,  Duffle,  and  Keysor,  Judges. 

Mandamus,  on  the  rdatloo  of  David  C. 
Patterson,  against  tbe  board  of  county  com- 
mlaalonoa  of  Douglas  county.  Ouy  G.  Bar- 
ton and  others  Intervened.  To  the  Jndgmoit 
rendered,  relator  brings  error.  Affirmed. 

Charles  J,  Greene,  John  L.  Kennedy,  Chas. 
Ogden,  Geo.  W.  Covell,  and  B.  S.  Baker,  for 
plaintifT  in  error.  Obas.  Offutt,  W.  S.  Pop- 
pleton,  and  IX.  H.  Baldrlge,  for  defendants 
In  error. 

RYAN,  C.  At  the  last  session  of  the  legis- 
lature of  this  state  there  was  passed  and 
approved  an  act,  entitled  "An  act  enabling 
counties  lu  tbe  state  of  Nebraska  having  a 
population  of  not  lees  thou  125,000  Inhabit- 
ants to  issue  bonds,  to  construct,  own  and 
operate  canals  iu  the  state  of  Nebraska  for 
navigation,  water  power  and  other  purposes, 
and  g^eratiug  of  electric  and  other  power 
ami  transmitting  of  the  same  for  light,  heat, 
power,  and  other  purpcses,  and  to  acquire 
right  of  way  and  land  for  such  purposes,  and 
to  provide  for  the  appointment  of  a  board  of 
trustees  to  carry  into  effect  tbe  purposes  of 
this  act,  and  to  levy  taxes  to  pay  the  same 
and  interest  thereon,  and  to  repeal  section 
2032a,  Consolidated  Statutes,  1803."  Seas. 
Laws  1895,  c.  71.  Douglas  coun^  alone,  In 
this  state,  has  a  population  adequate  to  ren- 
der available  the  above  provisions.  In  the 
body  of  tbe  act  In  question  it  is  provided  that 
the  bonds  which  may  be  Issued  shall  not  ex- 
ceetl  In  amount  10  per  cent,  of  the  asaemed 
valuatlou  of  the  county,  and  that  whether  or 
not  bonds  shall  be  voted  must  first  be  sub- 
mitted to  the  voters  of  the  county.  In  com- 
;  pliance  with  the  prayer  of  a  petition  signed 
by  2,500  l^^l  voters  asking  such  submission, 
which  petition  must  be  presented  to  and  act- 
ed upon  by  the  county  commissioners.  A  pe- 
tition In  conformity  with  the  above  require- 
ments was  presented  to  tbe  board  of  county 
commissioners  of  Douglas  county.  This 
board  refused  to  call  an  election,  and,  by 
mandamus  In  the  proper  district  court,  It  was 
sought,  by  one  of  the  petitioners,  to  compel 
the  county  board  to  order  an  election.  The 
Judgment  of  the  district  court  waa  adverse 
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to  relator,  and  the  correcbiess  of  this  Indff- 
ment  1b  now  chaUenged  by  tfais  error  pro- 
ceeding 

It  Is  very  dlfllcult  to  gmnmarlM  the  provi' 
itfonB  of  the  above  act  within  a  reasonably 
brief  q»cfc  Nevertheless,  this  shall  now  be 
attempted.  Attet  the  proposition  to  Issue 
bonds  has  been  carriedt  it  becomes  the  duty 
of  tbe  connty  commlsrtoners  to  notify  the 
lodges  of  the  district  court  of  the  resnlt  of  the 
election,  whereupon  these  Judges  are  required 
to  apiK^t  five  trnstees.  Eiach  of  tbe  trnstees 
most  give  an  official  bond,  in  such  amount  as 
tbe  board  of  county  oommlsrionerB  may  fix.  It 
Is  provided  that  tbe  board  of  trustees  shall, 
"when  dulyoiganlsed  be  constmed  In  law  and 
M]uity  a  body  corporate  and  politic,  and  shall 
be  known  by  the  name  and  style  of  TheBoard 

of  Canal  'tiiistees  ot  County,  Nelnas- 

ha,'  and  by  such  name  and  style  may  sue  snd 
be  Foed,  ccmtraet  and  be  contracted  with,  ac- 
quire and  bold  re^  estate  and  personal  proi>- 
erty  necessary  for  Its  corporate  purposes,  and 
adopt  a  common  seal  and  alter  the  same  at 
pleasure,  and  shall  exwdse  all  the  powers 
necessary  to  cany  Into  effect  the  object  for 
wtaleb  sDCh  board  lOull  have  been  appointed, 
and  shall  control  and  manage  all  the  affairs 
and  iKoperty  which  shall  come  Into  the  hands 
or  under  tbe  control  of  such  board  of  trus- 
tees." Sess.  Laws  1895,  p.  307,  c.  71,  §  1.  It 
further  provided  that  **8neh  board  of  trustees 
shaD  have  fall  power  to  pass  all  necessary 
rules  and  Degnlatlons  for  the  proper  manage- 
ment and  conduct  of  tbe  butiness  of  such 
board,  and  of  such  corporate  body,  and  for 
canying  Into  effect  the  objects  for  which  such 
board  is  created.  Any  board  of  canal  trus- 
tees oisanised  as  provided  In  this  act  sball 
have  power  to  make  preliminary  surveys,  lay 
out.  acquire  right  of  way  and  other  lands 
witbln  snch  county,  or  within  twenty  miles 
of  the  limits  of  such  county,  necessary  for  Ibi 
purposes.  estaUlsb,  construct  and  m^ntatn 
and  operate  a  canal  through  any  county  or 
counties  in  this  state  tor  navigation,  water 
power  and  all  other  purposes,  except  Irriga- 
tion, for  goienitlng  dectrlc  and  other  power 
and  transmitting  the  same  for  light,  beat, 
power,  and  all  other  purposes,  except  irriga- 
tion, and  may  dispose  of  the  water  In  such 
canal  for  domestic  and  for  all  other  purposes 
except  irrigation,  and  to  nuitrol  and  dispose 
of  water  povrer,  electric,  pneumatic,  hydrnn- 
11c,  or  ottier  power  generated  by  such  water 
power,  also  to  operate  a  Une  of  boats  on  sneh 
canal  or  graotln^  tbe  right  for  such  narlga- 
tion  to  any  party  or  parties  upon  payment 
of  tolls,  aut^ect  to  such  rules  and  regulations 
as  shall  be  establi^ed  and  adopted  by  such 
board  of  trustees:  provided,  that  no  exclu- 
sive right  shall  be  granted  to  any  person  or 
persons  or  corporations,  exc^  that  such 
board  may  lease  to  any  par^  ground  for 
manufacturing  or  Industrial  purposes  for  a 
term  of  years,  which  ground  so  leased  shall 
be  subject  to  reappraisal  for  rental  purposes 
every  twenty  years.  All  revenues  derived 


said  board  of  trustees  from  every  source  shall 
be  deposited  with  the  connty  treasurer  of 
sneh  county,  and  by  him  be  placed  In  a  fund 
to  be  designated  as  the  canal  fund.  The 
genml  expense,  maintenance,  extension  or 
enlargement  of  such  canal  or  other  works 
connected  therewith  shall  be  paid  out  of  said 
canal  fund  by  the  county  treasurer  of  such 
county  upon  official  orders  Issued  by  the 
board  of  canal  trustees.  All  surplus  mon^ 
in  said  fund  not  needed  for  canal  expenses. 
Improvement  or  enlargemmt  fthall  be  placed 
In  tbe  general  fund  of  the  county,  and  may 
be  used  for  all  purposes  for  which  tbe  county 
general  fund  as  now  designated  nkay  be  used. 
Such  board  of  trustees  for  and  on  behalf  of 
such  connty  may  acquire  by  purchase,  con- 
demnation or  otherwise,  whetba*  within  or 
without  tbe  connty  limits,  tf  within  twenty 
miles  of  the  Umite  of  such  county,  any  and 
all  real  property  necessary  to  carry  into  effect 
the  objects  for  which  such  board  shall  have 
bera  appointed  and  which  may  be  required 
for  Ite  corporate  liurposes  and  right  of  way 
for  tbe  canal  and  right  of  way  priTlleges  and 
easements,  sites  for  reservoirs  and  dams, 
power  houses  and  additional  lands  to  be  leas- 
ed  to  persons,  parties  or  corporations  pur- 
chasing or  using  such  power:  provided,  that 
all  the  moneys  for  the  purchase  of  any  real 
estate  property  shaU  be  paid  before  posses- 
sion is  taken  thereof,  or  any  work  dime  there- 
on, and  all  moneys  for  the  condemnation  of 
any  property  shall  be  paid  into  the  county 
court  of  the  county  in  whldi  such  property 
shall  be  condemned.  Whenever  the  board  of 
canal  trustees  of  any  county  appdnted  under 
this  act  shaU  requbre  any  private  property 
necessary  for  tbe  purposes  aforesaid,  such 
property  shall  be  acquired  or  condemned  as 
neariy  as  may  be  in  the  same  manner  as  is 
provided  by  law  tor  the  conaemnatlon  of 
right  of  way  for  nUlroad  corporations  within 
this  state:  provided,  that  proceedings  to 
acquire  possession  1^  condemnation  of  prop* 
eriy  so  tak«i  sliaU  in  all  cases  be  instituted 
in  the  county  where  the  prcq;)erty  sought  to 
be  taten  or  damaged  is  situated:  provided, 
that  when  it  shall  be  necessary  In  making 
any  Improvement  by  such  board  of  trustees 
to  enter  upon  any  property  held  for  public 
use  they  shall  have  power  to  do  so,  and  may 
acquire  right  of  way  upon  and  over  such 
property  hdd  for  .public  use  in  the  same 
manner  as  Is  above  provided  for  acquiring 
private  property  by  condemnation  of  such 
board  of  trustees,  and  may  enter  upon,  use, 
widen,  deepen  and  Improve  any  stream,  wa- 
ter way  or  lake  that  may  be  necessary  to  be 
used  for  such  canal  purposes,  but  in  cases 
whei-e  public  roads  are  crossed  by  such 
canal  or  tellrace  or  outlets  thereof  sucb  board 
of  trustees  shall  cause  to  be  constructed  and 
maintained  bridges  over  such  canal  or  tall- 
race  or  ontlete  thereof."  Seas.  Laws  1805, 
p.  308,  c.  71,  I  1. 

It  Is  scarcely  necessary,  perbaps,  to  note 
that.  In  respect  to  the  canal  proposed  to  be 
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constnicted  and  operated,  the  board  of  eotm- 
tf  cominlsslonnx  of  Douglas  county,  after 
tbey  shall  have  ordered  an  election,  hare  hot 
little  more  to  say  or  do.  The  duty  Is  deTolved 
npon  the  board  to  notify  tbe  district  judges  of 
the  result  of  the  election  npon  the  proposition 
to  Issue  bonds,  wbei-eupon  the  Judges  must 
appoint  fire  trustees.  These  trustees,  when 
oreanized  so  as  to  constitute  a  board,  take 
charge  of  the  ccmstructlon  and  operation  of 
the  canal  as  pn^>erty  owned  itself  for  the 
use  and  benefit  of  the  county.  There  Is  a  pro- 
vision that  the  title  shall  be  held  for  the  coun- 
ty, but  there  Is  no  method  by  which  the  coun- 
ty, eo  nomine,  can  assert  ownership  or  an  In- 
dependent right  of  possesion.  All  revenues,^ 
It  is  true,  must  be  deposited  with  the  county 
treasurer,  but  these  must  be  kept  as  a  dis- 
tinct fund,  and  from  this  fund  the  board  of 
trustees,  up<m  Its  own  orders,  may  require 
payments  to  be  made,  and  mily  such  surplur 
aa  the  board  of  trustees  does  not  require  may 
be  used  by  the  county.  The  county  com- 
mlsslcnera  have  do  voice  Ih  allowing  or  re- 
jecting claims,  and  there  is  reserved  no  right 
ol  appeal  In  Aivor  of  either  the  county  or  a 
taxpayer.  There  Is  required  no  accounting 
by  the  trustees,  either  of  moneys  rectived  or 
expended,  and,  without  the  consent  of  prap- 
erty  owners  thereby  affected,  the  Jurisdiction 
of  these  functionaries  of  Douglas  county  Is 
extended  over  a  drcnmjacent  strip  2U  mites 
tan  width,  for  certain  purposes  attached  to 
and  treated  as  a  mere  outlying  province. 

Counsel  for  plalntilC  in  enw,  In  his  reargn- 
ment  of  tUs  case,  made  In  compliance  with  a 
reqneat  to  that  effect,  contends  that  the  pro- 
vision with  respect  to  the  creaUoo  of  a  body 
corporate  and  politic  hnds  Judicial  sanction  In 
People  T.  Kelly,  7Q  N.  Y.  475;  Walker  v.  Ctn- 
dnnati,  21  Ohio  St  14;  People  v.  Salomon,  51 
lU.  JS7;  and  in  several  California  irrigation 
cases.  Before  attempting  an  expression  of 
onr  own  views,  we  shall  Indicate  why  these 
cases  fall  to  establish  die  proposition  In  sup- 
port of  which  they  were  cited.  In  People  v. 
Kelly,  an  amendment  of  the  constitution  of 
the  state  of  New  York  had  prohibited  cities 
and  other  municipal  corporations  from  becom- 
ing interested  In  auy  stocks  or  bonds  of  any 
corporation,  and  from  incurring  any  Indebt- 
edness except  for  county,  city,  or  village  pur- 
poses. It  became  necessary,  for  the  construc- 
tion of  the  bridge  between  the  cities  of  New 
York  and  Brooklyn,  that  those  cities  sliouid 
own  the  aforesaid  bridge,  and,  for  Its  Joint 
conBtmctlon  and  control  a  board  of  IB  trus- 
tees, one-half  of  whom  were  to  be  appointed 
by  the  anthorftles  of  each  city,  was  provided. 
This  board  was  In  no  sense  a  body  corporate 
politic.  In  Walker  v.  Cincinnati,  IScott.  G. 
J.,  In  delivering  the  opinion  of  the  court,  said: 
rrhe  general  scope  and  purpose  of  the  act  Is 
to  authorize  any  sucb  city  to  construct  a  line 
of  railroad  lending  therefrom  to  any  ntlier 
terminus  in  the  state  or  In  any  other  state, 
through  the  agency  of  a  board  of  trustees, 
consisting  ot  Ave  persons,  to  be  appointed  by 


the  superior  conrt  of  such  city,  vt,  if  there  be 
no  superior  court,  then  by  the  conrt  of  com- 
mon pleas  of  the  county  in  which  such  dty 
is  situated.  The  enterprise  cannot,  however, 
be  undertaken  until  a  majori^  <tf  the  city 
counrtl  shall,  by  resolution,  luve  declared 
such  line  of  railway  to  be  easential  to  the  In- 
tereata  of  the  city,  nor  until  It  shall  have  re- 
ceived the  sanction  of  a  majority  vote  of  the 
electors  of  the  city,  at  a  spedal  election,  to  be 
ordered  1^  the  city  covndl,  after  2U  days* 
puUlc  nf>tice.  For  the  accomplisimient  of 
this  purpose,  the  board  of  tTUHtecs  is  author- 
ised to  borrow  a  sum  not  oceedtng  f  iu,uuu- 
000,  and  to  issue  bonda  tlierefor  in  the  name 
of  the  city,  which  shall  be  secnzed  by  a  mort- 
gage on  the  line  of  railway  and  Its  net  In- 
come, and  the  i^edge  of  faith  of  the  dry, 
and  a  tax,  to  be  annually  levied  by  the  coun- 
cil, sutHcient,  with  such  net  income,  to  pay 
the  Interest  and  provide  a  sinking  fund  for 
the  final  redemptfon  of  the  bonds."  Speak- 
ing of  the  trustees  above  provided  for,  it  waa 
said,  In  the  opinion  above  quoted  from:  "But 
It  is  clear  that  the  trustees  ara  a  mere  agency 
through  which  the  dty  Is  aufhorixed  to  oper^ 
ate  for  ite  own  sole  benefit.  Neither  am  in- 
dividuals nor  OS  a  board  have  they  any  bene- 
fldal  interest  In  the  fond  wUch  they  are  to 
manage,  or  In  the  road  which  tbey  are  to 
build.  They  are.  In  fact  as  well  as  In  name, 
but  trustees,  and  the  sole  beneficiary  of  the 
trust  Is  the  city  of  CindnnatL"  These  trus- 
tees, when  oi^nnlzed  as  a  board,  certainly 
were  not  "a  body  corporate  and  poUtic." 

In  People  v.  Salomon,  the  scope  of  the  de- 
cision, In  so  far  as  It  la  appllcabte  to  this 
case,  Is  thus  expressed  In  the  fourth  pnra- 
graplt  of  the  syllabus:  "Under  the  act  of 
February  24.  I)j60,  providing  for  the  location 
and  malDtenance  of  a  park  for  the  towns  of 
South  Chicago,  Hyde  Park,  and  Lake,  thone 
towns  were  erected  Into  a  park  district;  and, 
the  i>eop1e  of  the  towns  affected  by  the  act 
having,  by  a  vote,  accepted  Its  provisions,  the 
board  of  park  commlsslonera  thereby  created, 
to  whom  was  committed  the  entire  control  of 
the  park,  became  a  munidiMl  corporation.  In 
whom  It  was  competent  for  the  legislature  to 
vest  power  to  assess  and  collect  taxes,  within 
the  park  district  so  created,  for  the  special  cor- 
porate purpose  of  Its  creation;  and  such  lathe 
effect  of  that  portion  of  the  act  which  requires 
thecountyclerk  of  tbeconnty  In  which  the  dis- 
trict Is  situated,  on  the  estimate  of  the  park 
commissioners,  to  place  the  amount  required, 
within  certain  limits.  In  the  tax  warrants  for 
the  towns  embraced  In  the  district. "  The  na- 
tnre  and  functions  of  a  district  of  the  kind 
above  referred  to  are  found  to  exist  In  Irriga- 
tion districts,  and,  as  the  discussion  of  dis- 
tricts of  this  latter  class  api^ies  equally  to 
the  park  district  above  referred  to.  no  further 
space  will  be  devoted  to  a  consideration  of 
People  T.  Salomon,  supra. 

Counsel  for  plaintiff  In  error  cite  several 
California  cases  as  being  analogous  in  prin- 
ciple to  the  one  at  bar.  but^  apparently  have 
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OTerlooked  the  case  of  Board  t.  CoUlns,  46 
Neb.  411»  M.  W.  1086,  In  wblch  this  conrt 
luu  aireAdy  coDsidered  ttals  clam  of  adjudl- 
cattona.  Keferring  to  Cbapter  «&,  Law? 
188^  Post,  In  the  case  JvM  cited,  said: 
"The  act  provides  for  the  czeation  of  Irri- 
gation districts  comprising  property  sob- 
c^ttible  of  Irrigation  from  the  same  source 
and  by  means  of  the  same  system  of  works. 
It  requires  a  petition  to  be  filed  with  the 
county  board,  signed  by  a  majority  of  the 
msldent  freeholden  who  are  gualifled  elect- 
ors, and  who  own  a  majority  of  the  whole 
number  of  acres  of  land  belonging  to  resi- 
dent electors,  particularly  defining  the  bound- 
aries of  the  proposed  district  The  county 
board  may,  on  the  final  bearing  of  tbe  pe- 
tition, and  after  notice  thereof  to  all  par- 
ties interested,  define  the  boundaries,  mak- 
ing such  changes  thereof  as  may  be  deemeQ 
proper,  but  Including  thweln  no  lands  which 
are  not  susceptible  of  Irrigation  by  the  same 
system.  The  questiw  is  then*  at  a  special 
electlmi,  submitted  to  the  electors  of  the  pro- 
posed district,  who  are  also  owners  of  real 
estate  therein.  Upon  the  adoption  of  the 
proposition,  a  record  thereof  la  to  be  filed 
la  tbe  (^oe  of  tbe  county  clerk  of  each  coun- 
ty In  which  any  portion  of  the  land  includ- 
ed in  aaid  district  Is  situated,  and  Immedi- 
ately thereafto:  tbe  county  board  shall  call 
at  special  election,  at  which  there  shall  be 
chosen  a  treasurer,  an  assessor,  and  three 
directors."  In  respect  to  the  nature  of  Irri- 
gation districts  It  was  Mid  in  this  opinion: 
"The  TSlldlty  of  tliis  species  of  ief;islatton 
was  flrst  called  in  qu^tion  In  Irrigation 
DIsL  y.  Williams,  76  Cal.  360,  IS  Pac.  370, 
in  which  It  was  held,  under  constitutional 
provisions  substautlally  similar  to  ours,  that 
the  districts  contemplated  by  tbe  stat- 
ute of  that  state  are  quasi  public  corpora- 
tions, in  the  sense  that  the  purpose  of  tbeir 
organization  Is  tlie  general  public  benefit." 
Having  reviewed  at  some  length  tbe  trend 
of  Judicial  decisions  in  Califonila,  Post,  J., 
quoted  with  approval  the  language  of  Harri- 
son. J.,  in  Be  Madera  Irr.  Dist.,  92  Cal.  296, 
2S  Pac.  272,  Gia,  from  which  quotation  the 
ftdlowing  Is  reproduced:  "It  is  contended 
that  tbe  act  Is  unconstitutional  for  the  rea- 
son that  It  Is  a  delegation  of  tbe  legislative 
power  to  create  a  corporation.  If  by  this  is 
meant  that -only  the  legislature  can  create 
such  corporation,  tbe  answer  is  that  the  con- 
stitution prohibits  such  action.  If  it  is 
meant  that,  because  tbe  corporation  Is  not 
'created'  until  the  voters  of  the  district  have 
accepted  the  terms  of  the  act,  the  answer  is 
that  such  proceeding  is  In  direct  accord  with 
the  principles  of  the  constitution.  Having 
tbe  power  to  create  municipsl  corporations, 
but  being  prohibited  from  creating  tbem  by 
special  laws,  the  only  mode  in  which  aucb 
corporations  could  be  created  under  a  gen- 
eral law  would  be  by  some  act,  on  tlie  part 
of  the  district  or  community  seeking  incor- 
poration, indicative  of  Its  determination  to 


acc^t  Its  tenna.  Aa  the  eonstltatlon  has 
not  limited  or  pxcacribed  tbe  character  -  of 
such  genezal  law.  Its  cbaraeter  and  details 
are  within  the  discretionary  power  of  the- 
legtslatnre.  We  knov  no  more  aivroprlate 
mode  of  such  indication  than  the  afflrmatlve 
vote  of  tboae  who  are  aflCected  by  tbe  ac- 
ceptance of  the  terms  of  ttie  act" 

From  the  very  Instmcttre  case  of  Board 
V.  Collins,  there  ore  clearly  dednciMe  the 
conclusions  that  irrigation  districts,  organ- 
ised as  above  Indicated,  are  pnbUc,  rather 
than  municipal,  corporations;  that  their 
office  sre  public  agents;  and  that,  having 
been  created  by  vote  of  the  people  concern- 
ed, duly  authorized  thereto  by  a  oonstitn- 
tkmal  law,  an  Irrigation  district  may  prop- 
erly perform  the  appropriate  functions  with 
which  it  is  endowed.  Neither  the  Oallfor^ 
nia  cases,. nor  the  other  cases  cited  on  be- 
half of  plaintiff  In  error,  funilsh  any  analo- 
gies which  can  be  of  use  with  respect  to  the 
case  under  condderation.  How.  then,  shall 
we  classify  this  ''body  corporate  and  poUtle" 
which,  dItEering  in  its  genesis  and  functions 
from  any  known  political  organism,  nerer- 
tbeless  assumes  the  performance  of  duties 
and  the  exercise  of  functions  which  in  no 
way  resemble  tboae  by  law  devolved  upon 
tbe  board  of  cotmty  commissioners?  The 
defendants  In  «Tor  cont«id  that  tbe  indi- 
vidual trustees  are  public  officers,  and  that, 
therefore,  the  very  essential  part  of  the 
act  which  provides-  for  their  aiHwIntment 
necessarily  constitutes  them  couni^  ofilcera, 
and  on  this  account  It  should  be  declared 
void.  In  opposition  to  this  contention,  we 
are  reminded  that  the  Indtvldoal  trustees 
have  no  authority  as  such,  and  that  it  Is 
only  as  a  board  that  they  have  recognition. 
In  a  brief  submitted  on  behalf  of  the  i^ln- 
tlff  In  error  It  Is  said:  "We  Insist  tbat  this 
act  creates  a  new  and  Independent  munici- 
pal corporation.  It  is  not  a  city  or  county 
corporation,  but  one  wholly  distinct  from 
either,"  etc.  "Tbe  act  does  not  In  any  way 
abridge  or  curtail  any  of  the  rights  of  the 
counties  heretofore  existing  or  the  rights  of 
any  of  their  officera,  and  does  not  amend  or 
conflict  with  any  of  the  provisions  of  the 
statute  heretofore  existing  r^ardlng  coun- 
ties." Jn  another  brief,  submitted  on  behalf 
of  the  plaintiff  in  error,  occurs  the  following 
lau^Hge:  "There  is  an  Important  feature 
of  tbe  canal  act  which  ought  to  be  consider- 
ed In  this  connection.  Tbe  board  of  canal 
trustees,  when  duly  organized,  is  to  become, 
in  law  and  equity,  a  corporation.  No  one 
of  the  trustees  fills  any  office,  exc^t  as  a 
member  of  tbe  board.  The  board  itself— the 
corporation— is  the  agency  of  the  state  to 
carry  into  effect  the  purposes  of  the  act." 
Prom  these  definitions  and  limitations.  If  ac- 
cepted as  correct,  It  would  necessarily  re- 
sult that,  by  on  act  of  the  leglslatui'e,  a 
method  bad  been  provided  whereby  a  cor- 
poration, consisting  of  five  private  citizens, 
may  be  created.  It  Is  Idle  to  insist  that  this 
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board  of  trustees,  when  orgaulzed,  can  be  a 
manldpal  corporation  in  any  sense.  The 
following  definitfoD  of  the  tenu  "mmilcipal 
corporation"  Is  given  by  au  eminent  writer 
upon  tbat  subject:  "We  may  therefore  de- 
ane  a  mimiclpal  corporation,  In  Its  historical 
and  strict  sense,  to  be  the  incorporation,  by 
the  authority  of  the  goTemment,  of  the  in- 
habitants of  a  particular  place  or  district, 
and  authorizing  them  In  their  corporate  ca- 
pacity to  exercise  subordinate  specified 
powers  of  legislation  and  regulation  with  re- 
spect to  their  local  and  internal  concerns. 
This  power  of  local  government  Is  the  dls- 
tinctlve  purpose  and  the  distinguishing  fea- 
ture of  a  municipal  corporation  proper."  1 
Dill.  Mun.  Corp.  |  20.  "A  municipal  cor- 
poration is  a  subordinate  branch  of  the  goT- 
enunent  of  state."  Mayor  t.  Ray,  10  Wall. 
475.  In  argument,  no  (Halm  has  been  found- 
ed apon  the  use  of  the  term  "body  politic," 
also  used  as  a  part  of  the  description  of  the 
board  of  trustees  contemplated  In  the  act, 
and  we  apprehend  that  none  properly  could 
be.  We  must,  therefore,  deal  with  the 
board  as  a  corporation  having  no  municipal 
attributes,  and  of  which  no  municipal  duties 
can  be  required. 

It  Is  provided  In  section  1,  art.  11,  of  the 
constitution  of  Nebraska,  ui^er  the  bead  of 
"Miscellaneous  Corporations,"  as  follows: 
"Section  1.  No  corporation  shall  be  created  1^ 
special  law,  nor  its  cliarter  extended,  chan- 
ged, or  amended,  except  those  for  charitable, 
educational,  penal,  or  reformatory  purposes, 
which  are  to  be  and  remain  under  the  pat- 
ronage and  centred  of  the  state,  bnt  the  l^s- 
tature  shall  provide  by  general  laws  for  the 
organisation  of  all  corporations  hereafter  to 
be  created."  Under  this  provision  of  the 
constitution,  there  was  in  existence,  before 
this  act  was  passed,  a  general  law  which 
provided  bow  corporations,  composed  of  and 
managed  solely  by  private  citizens,  must  be 
created.  Previous  to  the  commencement  of 
business,  corporations  within  the  class  In- 
dicated were  required  to  adopt  and  file  for 
record  articles  of  incorporation,  and  to  pul>- 
llsh  notlcf-  of  the  name,  the  pUice  and  nature 
of  their  buslnras,  the  amount  of  capital 
stock,  the  time  of  commencement  and  ter- 
mination, to  what  amount  they  might  be- 
come Indebted,  and  by  what  officers  their  af- 
fairs slionld  be  managed.  It  can  scarcely  be 
claimed  by  *be  plaintiff  In  error  that  the 
board  of  canal  trustees  can  be  a  corporation 
designed  for  either  "charitable,  educational, 
penal,  or  reformatory  purposes,"  and  yet  Its 
creation  Is  provided  for  by  an  act  which  In 
no  way  refers  to  the  general  incorporation 
law,  which  Is  to  be  found  In  chapter  16, 
Comp.  St.  This  method  of  amending  stat- 
utes alrrady  ii  existence  la  unquestionably 
In  violation  of  the  provlcdon  in  section  11, 
art.  3,  of  said  ccnatltutitm,  that  "no  law  shall 
be  amended  nnlen  the  new  act  contain  the 


section  or  sections  so  amended,  and  1 
tlon  or  section.]  so  amended  aball 
pealed."  Smslls  v.  White,  4  Neb.  SB! 
erelgn  v.  State,  7  Neb.  409;  Strict 
State,  31  Nebv  674,  48  X.  W.  820;  T 
V.  Trumble,  87  Neb.  340,  N.  W.  86 
the  sake  of  the  argument,  If  It  8h< 
conceded,  to  the  contention  of  the  p 
that  the  board  of  trustees,  dniy  ors 
becomes  a  municipal  cwporation.  th< 
c(Huld«-ations  would  sttU  have  Uii 
force;  the  difference  being  merely  t 
amendatory  act  invades  the  field  of 
tlon  governing  munictiml,  as  distioi 
from  ordinary,  corporations. 

The  right  of  eminent  domain,  by  t 
visions  of  the  act.  was  delegated  din 
the  board-  of  trustees  as  such,  and  t 
of  the  property  a<^ulred  1^  Its  exer 
In  any  other  way,  for  the  conetructl 
operation  of  a  canal  is  to  be  held 
board  of  tmatees  In  Its  corporate  ci 
The  title  of  this  act  is,  **An  act  enablin 
ties  •  •  *  to  Issue  bonds,  to  coBBtn 
and  operate  canals,  •  «  •  and  to 
right  of  way  and  land  for  such  purpci 
to  provide  for  the  appointment  of  i 
of  trustees  to  carry  Into  effect  the  p 
of  this  act.  and  to  levy  taxes  to  pay  tl 
and  the  Interest  thereon,'*  ete.  Oi 
enumerated  purposes,  the  power  t* 
bonds,  and  the  power  to  levy  taxes 
payment  of  the  principal  and  Interes 
of,  are  contained  in  the  body  of  the  ac 
out  qnestlon.  in  a  certain  sense,  i 
the  provision  In  the  title  for  the  appol 
of  a  board  of  trustees  to  carry  Into  ef 
provisions  of  this  act  finds  response 
provlstons  of  the  bill,  which  turn 
said  board  the  whole  property  as  1^ 
quired  or  constructed.  But  it  Is  1 
that  no  power  of  cojstructlon  Is  ade<; 
the  task  of  demonstrating  that  the 
of  a  county  to  own  and  operate  cam 
to  acquire  and  hold  land  tor  such  pi 
as  provided  In  the  above  title,  are  at 
by  providing  In  the  bill  Itself  that  m 
er  shall  be  vested  In  a  specially  creat 
tinct  corporation  even  though  munlc 
dependent  or  the  county  as  well  ai 
ofllcera  and  taxpayere.  The  title  of 
Is  therefore  misleading  as  to  a  pari 
act,  without  which  Its  purpose  could 
accomplished,  snd  since  this  part  of  i 
Ject  Is  not  cleariy  acpressed  In  the 
required  by  section  11.  art.  H.  of  the  c 
tlou  of  this  state,  no  part  of  the  aci 
sustained.  Ivee  v  Norrie,  13  Neb. 
N.  W.  270;  State  v.  Ream.  16  Neb. 
N.  W.  398;  Trumble  v.  Truinble.  : 
340,  S5  N.  W.  860.  The  Judgment 
district  court  is  affirmed.  Affirmed. 

NOIIVAL  and  HARRISON,  JJ.,  cfl 
result.  IRVINE,  C,  not  sitting.  Pi 
J.,  dissenting. 
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BROWN  et  aL  t.  WESTERFIELD  et  al. 
(SDiffeme  Ooort  of  Nebnuka.    Marcb  4,  1896.) 

DbID— DlLIVnT— PUADIXO. 

1.  An  allegation  in  a  pleading  that  the  gran- 
tor "made  and  executed"  a  deed  iocludes  all 
acts  essential  to  the  completloii  of  toe  muDiment 
of  title. — the  deliverr  of  the  instrument  to  tbe 
gnntee.  as  well  aa  tne  signature  of  the  grantor. 

2.  The  losfl  or  destruction  of  a  deed,  after  de- 
lirery  thereof,  doen  not  direst  the  title  of  tbe 
fnntf>e. 

3.  The  delivery  of  a  deed  is  essential  to  ren- 
der the  conveyance  operative. 

4.  Delivery  is  purely  a  question  of  intent,  to 
be  determined  by  tlie  facts  and  circumstances  of 
each  particular  case. 

5.  It  is  not  esuential  to  the  validity  of  a  deed , 
that  it  should  be  delivered  to  the  grantee  iwr- 
Booally.  It  is  euflicieut  if  tbe  grantor  delivers 
it  to  a  third  persoo,  unconditiooally,  for  tbe  use 
of  the  gnntee,  the  grantor  reserriDg  no  control 
orer  tiie  instnunent. 

6.  A  mother  signed  and  acknowledged  a  deed 
before  a  Justice  of  the  peace,  conveying  to  her 
minor  daughter  certain  real  estate,  and  delivered 
the  deed  to  the  justice  for  the  use  and  benefit  of 
the  grantee,  without  any  reservation  of  control, 
with  the  intention  and  understanding  that  the 
justice  should  retain  the  custody  of  the  instru- 
ment until  the  grantor's  death,  when  he  wiia  to 
file  it  for  record.  The  mother  subsequently  told 
tbe  daughter  that  tbe  properly  belonged  to  tbe 
latter,  and  tliat  It  had  oeen  fixed  so  she  would 
have  a  home.  He'd,  that  the  delivery  to  the 
Joatice  wai  soffident  to  pass  the  title  to  the  prop* 
erty  to  the  grantee  at  the  date  of  anch  delivery. 

tSyllaboa  by  the  Court) 

Appeal  from  district  court,  Lancaster  coun- 
ty; Tuttle,  Judge. 

Action  by  Buthle  Brovra  and  otbers  against 
Sam  Westerfield  and  otbers.  From  the  Judg- 
ment rendered  certain  defendants  appeal.  Af- 
firmed. 

Pound  &  Burr,  for  appeUants.  B.  P. 
Johnson  and  T.  Sf.  Barnes^  for  appellees. 

NOKVAL,  J.  TbiB  was  a  suit  by  Untlile 
Brown  agaliiBt  tSam  Westerfleld  and  Ida  Wee- 
terfleld,  his  wife,  and  Lonla  and  Jixnmto 
Brown,  to  quiet  tlie  title  In  plaintiff  to  the 
•outh  half  of  lot  G,  a  Bubdlvtsion  of  lots  4,  &, 
and  6  In  block  28  of  Kinney*s  U  Street  addi- 
tton  to  the  dty  of  Lincoln.  The  i)etltlon  al- 
leges that  plaintiff  la  the  only  living  child 
of  Hannah  and  James  Brown;  that  on  the 
20th  day  of  June,  1883.  tbe  said  Hannah 
Brown,  now  deceased,  being  the  owner  In 
fee  simple  of  tbe  real  estate  above  described, 
together  with  her  husband,  said  James 
Brown,  made  and  executed  a  warranty  deed 
to  the  plaintiff  of  said  property,  reserving  a 
life  estate  therein  to  said  James  Brown;  that 
said  deed  has  become  lost  or  stolen,— plalntlfl 
Is  unable  to  state  which,  but  is  informed 
that  the  same  was  placed  in  tbe  bands  of 
Sam  Westwfleld,  one  of  tbe  defendants;  tbat 
though  demand  for  the  same  baa  been  made 
upon  him,  he  has  refused  to  comply  there- 
with, and  disclaims  all  knowledge  of  the 
deed;  and  that  the  defendants  Sam  Wester- 
fleld, Jlmmle  and  IauIs  Brown,  are  not  tbe 
Issue  of  tbe  said  James  and  Hannah  Brown, 


but  are  children  of  said  Hannah  Brown  by  a 
former  husband.  James  Brown,  plaintiff's 
father,  was.  subsequent  to  the  Institution  of 
the  suit.  Joined  as  party  plaintiff;  and.  no 
service  of  summons  having  been  bad  upon 
Louis  and  Jlmmle  Brown,  the  action  was 
dismissed  as  to  them.  Sam  Westerfleld  an- 
swered, admitting  tlmt  plaintiff  Is  tbe  child 
and  one  of  the  heirs  at  law  of  said  Hannah 
Brown,  and  denying  all  other  averments  of 
the  petition.  By  way  of  cross  petition,  Wes- 
terfleld sets  up  that  Hannah  Brown  and  her 
husband,  James  Brown,  executed  and  dellr* 
ered  a  mortgage  upon  said  lot  C  to  one  Mary 
Jane  Carman,  to  secure  the  payment  of  ¥27 
and  Interest;  that  the  defendant  is  tbe  own- 
er of  said  mortgage;  end  that  the  debt  for 
which  the  same  was  given  to  sectwe  has  not 
been  paid,  nor  any  part  thereof.  The  answer 
prays  for  the  dismissal  of  plalntUTs  suit,  and 
f(x  foreclosure  of  said  mortgage.  Upon  the 
bearing  a  decree  was  entered  quieting  the  ti- 
tle to  tbe  premises  in  controversy  In  Uuthle 
Brown,  subject  to  the  life  interest  therein  of 
her  father,  and  forecloslug  said  mortgage. 
From  the  decree  quieting  the  title  tbe  Wester- 
flelds  appeal. 

Tbe  appellants  contend,  in  argummt,  that 
tbe  petition  is  defective,  and  tails  to  state  a 
cause  of  action.  In  tbat  it  contains  no  8p»- 
ciflc  allegation  that  the  deed  In  question  was 
ever  delivered.  The  dellv^  of  a  deed  Is  in- 
dispensable to  its  validity.  Wbile  It  Is  true 
there  Is  no  direct  averment  In  the  pleading 
that  the  deed  had  been  delivered,  yet  this  Is 
not  fataL  It  is  averred  that  the  granton 
"made  and  executed  a  warranty  deed  to  the 
pUiintlff**  to  the  property.  "Kxeeute"  is  de- 
fined by  WebstOT  thus:  "To  complete,  as  a 
legal  instrument;  to  perform  what  Is  require 
«d  to  give  validity  to,  aa  by  signing,  perhapa 
sealing  and  delivering;  as  to  execute  a  ^ed, 
lease,  mortgage,  will."  etc.  And  tbe  same 
authority  gives  tbe  following  as  one  of  the 
definitions  of  the  word  "execution":  *'The 
act  of  signing  aud  sealing  and  delivering  a 
legal  instrument,  or  giving  It  the  forms  re- 
quired to  render  it  valid;  as  the  execution  of 
a  deed."  In  1  Warv.  Vend.  p.  482,  it  Is  said: 
"Tbe  term  'execution*  primarily  means  the 
accompllBtament  of  a  thiug,— tbe  completion 
of  an  act  or  Instrument;  and  In  this  sense  It 
Is  used  In  conveyancing,  to  denote  tbe  final 
consummation  of  a  contract  of  sale.  The  term 
properly  includes  only  those  acts  which  are 
necessary  to  the  full  completion  of  au  in- 
strument, which  are  the  signature  of  the 
disposing  party,  the  aOlxIng  of  his  seal  to  give 
character  to  the  instrument,  and  Its  delivery 
to  the  grantee."  In  this  state  the  seal  of  tbe 
grantor  is  unnecessary,  and  an  acknowledg- 
ment is  no  part  of  the  deed  conveying  land 
other  than  the  grantor's  homestead,  but  an 
unacknowledged  deed  to  such  real  estete. 
otherwise  perfect,  as  between  the  parties, 
passes  tbe  title.  The  averment  In  tbe  peti- 
tion tbat  the  grantors  "made  and  executed" 
tbe  deed,  under  tbe  deflnitlona  already  given. 
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IndLudes  the  dellTeir  of  tbe  lustromeat,  as  a 
conveyance  of  the  propertj. 

Tbe  Qucontradicted  teiitlmoDy  sbows  that 
James  and  Hannah  Brown  signed  and  ac- 
knowledged a  deed  of  conveyance  to  their 
daughter,  Ruthte  Brown,  one  of  tbe  plaintiffs 
herein,  for  the  premises  In  controversy;  rfr 
serving  a  Ufa  estate  therein  to  James  Brown, 
one  of  the  grantors.  It  was  never  actually 
delivered  to  the  gi-antee  in  person,  nor  was  It 
ever  placed  upon  record.  Tbe  instrument  ts 
Bot  now  to  be  found.  A  deed  la  merely  tbe 
evidence  of  tbe  grantee's  title.  The  loss  or 
destruction  of  the  deeil  did  not  divest  plain- 
tiffs of  their  title,  if  they  ever  acquired  one. 
And  whether  the  title  ever  passed  from 
Mrs.  Brown,  tbe  owner  of  the  fee,  to  this 
property,  depends  upon  whether  the  facts 
disclosed  by  this  record  amount,  In  law,  to 
a  delivery  of  the  deed  In  question. 

It  appears  from  the  evidence  adduced  that 
Hannah  Brown,  being  the  owner  of  the 
property  In  dispute,  and  another  tract  of 
tbe  same  size,  adjoining  It  on  toe.  north,  on 
tbe  20tb  day  of  June.  IS'^,  caused  two  de«d8 
to  be  prepared  by  J.  H.  Brown,  a  justice  of 
the  peace  of  the  city  of  Lincoln,— one,  cover- 
ing the  north  portion,  to  Sam  WesterQeld, 
one  of  the  defendants,  and  the  other,  cover- 
ing the  south  tract,  to  Rutbie  Brown,  sub- 
ject to  a  life  Interest  In  her  father,  James 
Brown.  These  deeds,  properly  witnessed, 
were  signed  and  acknowledged  by  both  Han- 
nab  and  James  Brown  before  said  Justice  of 
the  peace.  Tbe  magistrate  Is  tbe  only  per^ 
son  who  testified  as  to  what  transpired  at  the 
time,  and  the  disposition  made  of  tbe  deeds. 
He  states,  in  substance:  That  he  had  a£ted 
as  Mrs.  Brown's  legal  adviser,  having  at 
TOrious  times  transacted  considefable  busi- 
ness for  her.  That  on  tbe  date  already 
mentioned,  at  her  request,  he  went  to  see 
her,  wben  she  informed  him  It  was  bcr  de> 
^re  that  tiie  property  l>e  divided  between 
her  two  children,  Rutbie  and  Sam,  the  for- 
mer being  then  some  0  or  10  years  <^ 
reserving  a  life  interest  in  ber  husband  In 
the  home  property.  That  her  two  sons  Jtm- 
mie  and  Louis  bad  abandoDed  her,  and  it 
was  ber  wish  to  make  a  division  of  the  prop- 
wty  then,  for  fear  tbey  would  come  in  for 
a  sliare  at  her  death.  In  pursuance  of  this 
request  the  two  deeds  were  prepared  by  tbe 
witness,  and  then  signed  and  acknowledged. 
The  magistrate  was  requested  to  keep  thom, 
and  place  tliein  upon  record  after  her  death. 
He  carried  them  for  two  or  three  days  there- 
after, when  be  went  to  Mrs.  Brown's  place 
of  abode,  put  them  In  a  tin  box  in  wbkh  ahe 
kept  bor  tax  receipts  and  other  papers;  aod 
at  the  time  tiio  witness,  at  Mrs.  Brown's  re- 
quest, promised  to  see  to  tbe  recording  of  tbe 
deed  in  question  upon  her  death.  That  four 
or  five  times  thereafter  (the  last  one  being 
about  a  week  or  10  dnys  before  Mrs.  Brown 
died)  she  talked  tbe  matter  over,  expraaaing 
herself  sattsflfd  with  tbe  disposltloa  she 
had  made  of  the  property.  That  InunedbUe- 


ly  after  tbe  death  of  Mrs.  Brown  the  justice, 
with  James  Brown,  looked  for  the  deed,  and 
then  discovered  that  It  was  gone.  Sam  West- 
erfleld  testified  that  he  has  never  seen  the 
deed,  but  had  faetird  it  spoken  of  by  several, 
and  that  the  d»ed  to  bima^f  be  bad  record- 
ed August  2S,  1883.  prior  to  his  mother's  death. 
Rutbie  Brown  testified  that  about  a  week  be- 
fore her  mother  died  tbe  latter  told  her,  as 
she  bad  frequently  stated  before,  that  tbe 
place  was  Ruthie's,  and  it  bad  been  fixed  so 
that  she  would  have  a  home;  that  about  two 
weeks  before  the  trial  witness  asked  Bam 
Westerfleld  about  the  deed,  and  he  replied 
that  he  had  it,  or  knew  where  It  was.  This 
conversatloo  Westerfleld  denlei  baring  ever 
occurred. 

The  matter  of  contest  is  whether  there 
was,  in  law.  a  delivery  of  the  deed,  for  a 
delivery  Is  Indispensable  to  its  binding  effect 
But  as  was  said  by  Chief  Justice  Lake  in 
Brlftain  t.  Work,  13  Neb.  347,  14  N.  W.  421: 
"No  particular  act  or  form  of  words  Is  nec- 
essary to  constitute  a  delivery  of  a  deed. 
Anj-thtng  done  by  the  grantor,  from  which 
it  is  apiiai'cnt  that  a  delivery  was  Intended, 
either  by  words  or  acta,  or  both  combined,  is 
sufficient."  Delivery  of  a  written  instru- 
ment, like  a  deed.  Is  largely  a  question  of 
Intent,  to  be  tieterutlned  by  the  facts  and 
circumstances  of  the  case.  In  the  case  at 
bar  it  depends  on  wbetlier  tbe  Intention  of 
the  grantor  at  the  time  waa  that  tbe  deed 
should  operate  as  a  muniment  of  title,  to 
take  effect  presently.  In  other  words,  did 
Mrs.  Bl'Owu  ^rt  with  control  over  the  in- 
strument, and  place  the  title  is  her  daughter? 
If  such  was  the  purpose,  the  delivery  was 
complete,  and  the  title  to  the  property  pass- 
ed, 1  Dcvl.  Deeds.  8f  260-262;  Warren  v. 
Swett  31  N.  H.  332J  Jordaa  v.  Davis,  108 
111.  336;  Burkholden  v.  Casad,  47  Ind.  418; 
Maaterson  v.  Cheek.  23  XIL  73.  From  an  ex- 
amination of  the  evidMce,  wo  are  satisfied 
that  it  estoUlsbea  a  deUvery  of  the  deed.  It 
was  placed  in  the  handa  of  tta«  magistrate 
who  took  the  acknowledgment,  to  hold  for 
the  granteft.  This  was  sufficient  to  carry  the 
title  to  the  land.  Bylngton  v.  Moore,  62 
Iowa,  470,  17  W.  644;  Hlaaon  v.  Bailey, 
73  Iowa,  544,  3S  N.  W.  626;  Black  t.  Hoyt, 
Sa  Oh!o  St  208;  Mitchell  r.  Ryan,  3  Ohio 
St.  377;  Atbrigbt  v.  Albright  70  Wis.  52S, 
38  N.  W.  264;  BaU  y.  Foreman,  37  Ohio  St 
132.  In  th«  case  laM  cited  the  grantor  deliv- 
ered ttkB  deed  to  a  third  part?,  with  the  un- 
derstanding that  h*  idkovld  retain  tbe  cus- 
tody of  the  same  unto  the  grentoc'a  death, 
when  he  waj  to  delirer  to  the  grantee.  It 
was  held  to  be  the  grantee's  deed  In  pmsend, 
and  that  the  subsequent  deetroction  of  the 
Ustrunent  by  the  gi-antor  did  not  have  th« 
effect  to  dlv->st  the  title  of  the  grantee.  Cas- 
sody.  J.,  in  delivering  the  opinion  of  the 
court  in  that  case,  cites  numerous  authori- 
ties wlUch  sustain  the  proposition  enunciated 
In  tbe  case.  In  Hlnson  v.  Bailey,  73  Iowa. 
544,  3S  N.  W.  G26.  Bva  Hlnson  went  to  a 
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jnstlce  of  tbe  peace,  and  dgnecl  and  ac- 
knowledged a  deed,  before  blni.  conveying 
eertalu  landg  to  her  children.  She  left  the 
deed  ia  the  possession  of  the  magistrate,  with 
directions  to  retalu  it  until  bei  death  and 
then  bave  it  recorded.  The  Justice  told  h^r 
tbat  sbe  could  bave  tlie  deed  whenever  she 
desired  it»  bat  she  replied:  "I  don*t  want  it. 
You  must  keep  it  until  I  die."  It  was  held 
to  be  a  good  delivery,  and  that  the  deed  took 
effect  immediately  upon  the  delivery  to  tbe 
Justice.  See.  also,  ^Vittenbrock  v.  Cass  (Cal.) 
42  Pac.  300;  Biury  v.  Young  (Cal.)  1  Am. 
Law  Reg.  &  Rev.  (N.  S.)  140,  33  Pac.  338. 
It  Is  true,  in  the  case  before  us,  that,  after 
the  delivery  of  the  deed  to  Justice  Brown,  he 
took  It  to  the  fp-autor.  and  put  it  in  a  box 
where  she  kept  her  papers;  but  it  was  not 
with  the  intentioc  of  surrendering  the  deed, 
nor  did  that  fact  have  the  effect  to  divest  the 
title  of  the  grantee.  Having  once  passed.  It 
conld  not  be  divested  in  that  way.  Bunz  v. 
Cornelius,  19  Neb.  107,  26  N.  W.  621;  Connell 
V.  GaUigher,  39  Neb.  T93.  58  N.  W.  438. 

It  to  argued  by  appellants  tbat  the  convey- 
ance was  Intended  to  operate  In  tbe  nature 
of  a  testamentary  disposition  of  the  property, 
not  to  bike  efitect  until  the  death  of  Mrs. 
Brown,  and  authorities  are  cited  in  the  brief 
to  the  effect  that  such  a  deed  is  invalid.  The 
facta  do  not  warrant  such  conclusion.  The 
intention  clearly  was  that  the  deed  should 
take  effect  at  once.  Tbe  recording  alone  was 
to  be  deferred  untU  Mi&  Brown's  death. 
This  la  not  a  case  where  a  grantor  has  placed 
a  deed  In  a  depository,  to  be  delivered  to  the 
grantee  upon  the  death  of  the  grantor,  resen-- 
Ing  the  right  to  recall  the  deed  at  any  time. 
Tbe  authorities  cited  by  counsel  for  appel- 
lanta  are  therefore  iiot  applicable  here.  We 
are  constrained  to  hold  tbat  the  trial  court 
was.  under  tbe  circumstances.  Justified  in 
findUig  a  sufficient  delivery  of  the  deed.  The 
decree  la  affirmed.  Affirmed. 


MOOiRB  V.  SCOTT  et  aL  (BANDERA  FLAG- 

STOXB  00..  Intervener). 
(SapKcaw  Court  of  Nebraska.    Mareh  3,  189ai 

VBSDOB  AMD  PnCUSBR— RBBCraSIOTi— FhADD  AMD 

1.  One  who,  as  an  inducement  to  a  wile  ot 
land,  in  good  faith  states  to  the  venaw}  that  re- 
liable third  persons  had  represented  the  land  to 
him  as  bting  of  a  certain  character,  aad  who  at 
the  same  lime  states  that  be  has  no  [HVMiutl 
knowledge  in  regard  to  the  taitil,  does  not  tbuiutiy 
adopt  snch  representatians  as  his  own,  nud  rt-s^-is- 
sitiD  cannot  be  had  merely  because  they  proTP 
false. 

2.  Thr  «tiu«mfnt  that  such  third  p««oiw 
are  reliable,  iioing  nicruly  tbe  expression  of  an 
opinion,  is  inauIRcient  to  chnrge  tbe  vendor  in  an 
actkin  to  rescind,  at  least  irbere  be  bonedtly  be- 
lieved than  reliable  vhan  tbe  statement  was 
made. 

8.  Tbe  jurlndiction  of  eqnity  to  relieve 
agataiat  imttnal  mistakes  is.  in  ccnentl.  confined 
to  casM  whntv  hecaase  of  such  mistakes,  tbe 
minds  of  tbe  parties  never  met,  and  tbvru  was 
therefore  no  contract,  and  to  cases  where  the 


contrnct  made  was  not  correctly  expressed  by 
the  iantmmeot  evidencine  it.  Relief  cannot  be 
Riven  because  of  misapprehensions  in  regard  to  a 
collateral  matter,  as  in  reeard  to  a  fact  Inciden- 
tally affecting  the  valne  of  the  sobjeet-matter  of 
tbe  contract,  there  being  no  decepuon  or  wrong- 
ful concealment. 
(Syllabus  by  the  Coort.) 

Appeal  from  district  court,  Buffato  county; 
Holcomb.  Judge. 

Action  by  R,  A.  Moore  against  C.  R.  Scott 
and  others  for  rescission.  From  a  Judgment 
for  defendants,  plalntltC  appeala.  AfiBLrmed. 

R.  A.  Moore,  In  pro.  per.  G.  R.  Scott,  for 
appellees. 

IRVINE.  G.  In  January,  1888,  a  contract 
was  altered  Into  betweCT  Moore  and  Scott 
whereby  Scott  assigned  to  Moore  his  rights 
under  a  contract  for  the  purchase  of  l.OOO' 
acres  of  land  in  Lincoln  county.  The  con> 
sideration  for  this  transaction  was  a  conv^- 
ance  by  Moore  to  Scott  of  a  lot  In  tJie  city  of 
Kearney,  the  transfer  of  a  note  for  9300 
made  by  F.  H.  GUerest  &  Co.,  a  note  of 
Moore's  to  Scott  for  $50,  $5  In  casta,  and  a 
box  of  cigars.  This  action  was  brought  by 
Moore  to  rescind  the  contract.  The  Kearney 
Savings  Bank  and  F.  H.  Gllcrest  were  made- 
defendanta.  under  allegattons  that  the  bank 
held  the  Gllcrest  note,  and  was  about  to  col- 
lect it,  and  pay  its  proceeds  to  Scott  the  ob- 
ject of  Joining  them  being  to  obtain  an  in- 
junction against  tbe  payment  of  the  note  ta 
the  bank  by  GUcrest  and  its  coUectl<m  and 
payment  of  the  proceeds  to  Scott  The  Ban- 
dera Flagstone  Company  Intervened,  claim- 
ing to  be  a  bona  fide  purebaaer  from  Scott 
of  the  Gllcrest  note.  The  rights  and  claims 
of  all  the  defendanta  except  Scott  may,  how- 
ever, be  disregarded,  as  the  case  tuma  upon 
the  Issues  Joined  between  Moore  and  Scott 
and  the  decree  thereon.  The  court  foimd  the 
issues  generally  In  favor  of  the  defendants; 
and,  from  a  decree  of  dismisaal  entered  upon 
that  Qndlng,  the  plaintia  prosecutes  proceed- 
ings in  error. 

The  ground  upon  which  rescission  was 
sought  by  Moore  was  false  representations  in 
regard  to  the  character  of  the  land,  alleged 
to  have  been  made  by  Scott  These  were.  In. 
brief,  that  the  laud  was  nearly  all  good  tilla- 
ble land,  a  little  rolling,  but  with  valleys  In 
It,  and  covered  with  a  good  growth  of  grass; 
that  there  was  not  enough  sand  upon  it  to 
prevent  Its  being  good  farming  land;  that 
water  could  be  obtained  at  a  depth  of  50  or 
(X>  feet;  and  that  the  land  was  actually 
worth  $4..~t0  an  acre.  It  may  be  assumed  as 
established  tbat  the  land  was  not  in  these 
respects  as  plaintiCF  claims  It  was  represent- 
ed. Scott,  however,  denies  that  he  made 
such  representations,  but  avers  the  fact  to 
be  that  be  Informed  the  plaiutitf  that  he  had 
never  seen  tbe  land,  and  had  no  personal 
knowledge  of  Its  cliaracter,  quality,  or  value, 
and  would  not  be  responsible  for  Its  cimrac- 
ter  or  quality  upon  that  account  This  waa 
the  controlling  issue  presented  by  the  plead- 
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bigs,  aB  determined  by  their  1^1  effect.  As 
determined  by  tbelr  volume,  the  IsBues  pre- 
sented were  more  of  tbe  character  Indicated 
by  the  following  excerpts  from  the  answer 
and  reply:  The  answer  pleads  that  Scott 
was  at  the  time  In  Kearney,  attending  court, 
and  that,  "while  so  In  attendance  upon  said 
court,  said  plaintiff,  through  the  kindness  of 
his  heart,  and  realizing  that  this  defendant 
was  a  stranger  In  that  part  of  God's  heritage, 
kindly  took  this  defendant  in,  and  gave  him 
meat  and  drink;  that  this  defendant  was 
then  whoUy  unacquainted  with  the  ways  that 
are  dark  and  the  tricks  that  are  vain  on  tbe 
part  of  said  plaintiff,  partook  of  his  hospi- 
tality, being  captivated  by  his  blandishments 
and  pretexts  of  friendship  for  the  stranger." 
This  allegation  Is  met  tn  the  reply  1^  the 
following:  "Admits  that  part  of  tbe  answer 
where  the  defendant  alleges  that  he  was 
given  meat  and  drink  by  this  plaintiff;  and 
this  plaintiff  alleges  that  it  was  tbe  most  ex- 
penelTO  meat  and  drink  he  ever  dealt  ont  to 
friend  or  foe;  tbat  relying  upon  the  former 
friendship  existing  between  this  defendant 
and  plaintiff,  and  not  realising  that  he  was 
a  wolf  In  lamb's  clothing,  and  snpporing  that 
he  was  a  friend,  this  plaintiff  Invited  him  In- 
to hia  home,  and  sat  down  with  him  In  his 
parior,  and  Introduced  him  to  his  family, 
and  that  many  a  time  since  he  has  had  rea- 
son to  r^ent  In  sackcloth  and  aslies  that  he 
ever  proffered  mid  act  of  friendship  and 
kindness;  that  the  said  defendant  sat  at  his 
taUe,  broke  his  bread,  and  ate  his  salt,  and 
drank  of  Iris  wine,  and  smoked  his  Havana 
cigars."  Disregarding  such  Issues  as  these 
and  the  evidence  which  incidentally  crept  in. 
In  an  attempt  to  support  them,  the  case  may 
be  summarized  by  stating  that  the  plalntifTs 
evidence  tended  strongly  to  support  the  a^ 
lotions  of  his  petition;  while  the  evidence 
oo  the  part  of  the  defendant  was  equally 
positive  to  the  effect  that  the  defendant  had 
at  all  times  disclaimed  personal  knowledge 
of  the  diaracter  and  value  of  the  land,  but 
that  be  had  told  the  plaintiff  that  certain  per- 
sons, whom  he  deemed  reliable,  and  to  whom 
he  had  l>een  referred  by  his  own  vendor,  had 
made  statements  In  regard  to  the  land  sub- 
stantially slnillar  to  those  which  the  plain- 
tiff charged  the  defendant  with  making.  On 
this  conflicting  evidence,  the  finding  of  the 
trial  court  must  be  accepted  as  conclusive 
of  the  facts  In  favor  of  the  defendant;  and 
the  question  Is  therefore,  assuming  those 
facts  to  be  in  accordance  with  defendant's 
testimony,  did  the  plaintiff  make  out  his 
case? 

It  Is  true,  as  contended  by  plaintiff,  that  | 
this  court  has  repudiated  the  doctrine  that,  i 
in  order  to  make  out  a  case  of  deceit  It  must  | 
be  Rhown  that  the  defendant  knew  bis  rep-  | 
resentatioDs  to  be  false.  The  scieuter  Is  not  | 
material.  Foley  v.  Holtry.  Neb.  IXi,  61  > 
N.  W.  120:  Phillips  V.  Jones.  12  Neb.  213,  10 
N.  W.  708;  Hoock  v.  Bowman.  42  Neb.  80.  | 
60  N.  W.  380;  Johnson  v.  Gulk-k,  40  Neb.  I 


817.  65  N.  W.  883.  Dut  In  aU  of  these  cases 
it  Is  either  expressly  stated  or  necessarily  im- 
plied that,  in  <»der  to  be  actionable,  the  rep- 
resentations must  have  been  made  as  a  posi- 
tive statement  of  ggl«H«g  facta.  Now,  in 
this  case,  assuming,  as  we  nraflt,  that  tiie  de- 
fendant's account  of  the  transaction  la  cor- 
rect, the  fact  represented  was  that  peraona 
whom  the  defendant  dnemed  ratable  so  rep- 
resented the  land  to  him.  The  defwdant  did 
not  represent  these  matteni  In  regard  to  the 
character  of  the  land  as  facts  within  his 
knowledge,  but  he  affirmatively  disclaimed 
all  knowledge  In  relation  thereto.  There  la  a 
class  of  cases  where  a  putf  to  a  contract  re- 
fers the  other  party  to  a  third  person  for  In- 
formation, where  It  is  held  that.  In  so  doing, 
he  makes  such  third  person  his  agent  for  the 
purpose  of  making  the  representatltMis,  and 
binds  himself  by  the  representatimis  so  made 
to  the  other  party  In  pursuing  that  recom- 
mendation. A  case  of  this  class  is  Wlther- 
wax  V.  Riddle,  121  IlL  140. 18  N.  B.  545.  But 
Id  addition  to  there  having  been  an  express 
reference  to  the  third  person  held  out  as 
knowtaig  the  bets,  this  third  person  was  rep- 
resented as  being  a  reliable  man,  wberaas, 
in  fiict  he  was  a  fugitive  from  Justice,  and 
the  decision  of  the  court  to  a  certain  extoit 
was  based  npon  the  faxt  that  he  was  held 
out  as  a  r^ble  man,  when  the  defendant 
knew  otherwise.  In  the  case  before  as,  tbe 
same  representation  was  made  as  to  the  relia- 
bility of  the  persons  from  whom  defendant 
obtained  his  Information;  but  the  case  la 
distinguishable  on  two  grounds:  In  the  first 
place,  when  a  man  is  held  ont  simply  In  gen- 
eral terms  as  a  truthful  and  reliable  man, 
this  must  necessarily  be  merely  the  expres- 
sion of  an  opinion;  and  there  Is  here  nothing 
to  show  tbat  the  reputation  and  character  of 
tiie  men  named  by  the  defendant  were  not 
as  represented.  In  tbe  second  place,  Scott 
did  not  refer  Moore  to  these  men  for  Infor- 
mation. He  merely  stated  to  Moore  what 
they  had  Infonned  him;  and  there  Is  noth- 
ing to  show  that  he  did  not  truthfully  state 
it.  A  case  directly  In  point  Is  Cooper  v.  Lov- 
ering,  106  Mass.  77.  In  that  ease  a  vendor 
read  to  the  vendee  certain  letters  received 
from  bis  brother  containing  statements  In 
regard  to  the  property.  The  court  said:  "If 
he  IntentlonaU;^  misstated  their  contents, 
that  would  amount  to  a  mlsr^resHitation  of 
a  material  fact,  and  wonld  come  within  the 
established  definition  of  'deceit'  If  be  Imew 
that  the  Information  contained  In  the  lettera 
was  false,  and  hat  the  writer  was  not  *tm8t- 
wortby  and  reliable,*  it  would,  of  course,  be 
fraudulent  It.  by  words  or  acta,  he  Induced 
the  defendant  to  act  and  rely  upon  them, 
and  to  Incur  dnmage  and  loss  by  such  reli- 
ance. But  If  be  hlmsrif  believed  the  Infor- 
mation contained  In  the  letten  to  be  true, 
and  the  writer  to  be  entitled  to  oonfldenoe, 
aud  if  he  truly  and  honestly  stated  the  con* 
tents  of  the  letters,  and  explained  to  the  de- 
fendant that  he  had  no  other  personal  knowl- 
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edge  on  the  subject-matter,  such  reprcBenta- 
tions  on  the  plaintUTe  part  would  not  lie 
frandnlent." 

At  some  time  dnrinir  the  trial,  the  plaintiff 
asked  leave  to  amend  bis  petition  tqr  asking 
rasclssloD  <m  the  ground  of  mistake.  LeSTe 
to  so  amend  was  retnsed.  The  ammdment 
tendwed  alleged  the  nme  represoitatlons  as 
the  original  petition,  and  averred*  that  the 
contract  was  entered  Into  because  both  par- 
ties, bj  mistake,  believed  the  facts  to  be  as 
represented.  We  do  not  think  that  a  ground 
for  relief  from  mistake  wan  shown,  and 
therefore  there  iras  no  error  In  refusing  the 
amendment  As  we  understand  the  law,  the 
Jurisdiction  of  equity  to  relieve  against  mn- 
tnal  mistakes  does  not  extend  to  all  cases 
where  the  parties  to  a  contmct,  at  the  time 
It  was  made,  were  In  Ignorance  of  or  mlsap- 
prehoided  some  matter  Inddoital  to  the  sub- 
ject of  the  contract.  If  that  were  so.  and  A. 
sold  bis  fiarm  to  R.,  he  might  rescind  on  Its 
being  subsequently  dtocovored  that  there  was 
a  valnnble  vein  of  coal  or  other  mineral  un- 
deriyliv  the  land.  As  we  understand  It,  the 
mistake  against  which  a  court  of  equity 
giants  relief  Is  buch  as  either  discloses  that 
the  mhkds  of  th«  parties  never  met.  and  that 
there  was  thGrcJfore  no  contract,  or  else 
where  the  contract  was  defectively  execut- 
ed, so  as  not  to  express  the  real  agreement 
of  the  parties.  Pr>.  Cont  p.  302;  1  Story, 
Eq.  Jnr.  (13th  Ed.)  1 140.  note  a;  2  Pom.  Eq. 
Jm.  I  853.  Thus,  if  a  contmct  be  made  for 
the  sale  of  land  *o  which  It  turns  out  that 
the  vendor  had  no  tlt'e,  r^ief  may  be  had. 
and  likewise  if  the  conveyance  mlsdescrlbed 
the  land  actually  sold.  In  one  case  there 
may  be  a  rescission;  In  the  other,  a  reforma- 
tion. But,  where  th«e  is  actually  sold  the 
land  which  the  parties  had  In  contemplation, 
a  mere  erroneous  impression  In  regard  to  a 
collateral  matter  affecting  the  value  of  the 
land  Is  not  a  mistake  Justifylug  the  interpo- 
sition of  a  court  of  equity.  In  Billings  v. 
McCoy.  5  Neb.  187,  the  case  made  was  that 
a  number  of  cattle  had  been  sold,  at  the  price 
.  of  4H  cents  per  pound;  that  a  mistake  had 
been  made  in  keeping  account  of  the  weight 
of  the  cattle,  whereby  too  large  a  sum  had 
been  paid.  It  was  held  that  the  excess  conld 
be  recovered  back.  But.  when  this  transac. 
tton  is  scrutinized.  It  was  a  sale  of  cattle  at 
so  mnch  per  pound,  so  that  the  purchaser 
did  not  get  what  he  had  paid  for  in  conse- 
quence of  the  mistake.  If  the  contract  had 
been  for  the  sale  of  so  many  bead  of  cattle, 
at  an  aggnegate  price  or  at  so  much  per  head, 
the  parties  merely  believing  that  the  cattle 
weighed  a  certain  number  of  i>ounds,  when 
in  fact  they  did  not  weigh  so  mnch.  thwe 
certainly  could  have  been  no  recovery. 

There  are  other  assignments  of  error,  but 
they  relate  to  the  admission  of  evidence 
which  It  Is  claimed  was  Incompetent  or  tm- 
materlaL  Under  the  long  established  rule, 
a  Jodgmeut  in  a  case  tried  without  a  jury 
will  not  be  reversed  on  account  of  errors  In 


admitting  evidence  where  there  Is  sufficient 
competent  evidence  u  sustain  the  flndi"g. 
Judgment  affirmed. 


SCOTT  et  al.  v.  KIRSCHBAUM  ct  al. 
(Snpreme  Comt  of  Nebraelca.    Uarcb  3,  189G.) 

ASaOMFSIT — PlsaDING  A!fD  Paoor-— INDBPENDSKT 
THAS8ACTI0NS--Ql.KKIHaUB!(T— LlABILlTT 

OP  Oar^ibbeb. 

1.  In  an  action  solely  for  money  alleged  to 
bate  been  cullected  by  the  defendants,  to  whom, 
as  attoroe^E  at  li.w,  the  collection  of  the  same 
had  been  mtrueted,  a  recovery  for  damageB  re- 
sulting from  an  nnanthorized  appearance  by  de- 
fendants as  attorneys  at  law  in  an  action  entirely 
Independent  of  the  aforesaid  collection  cannot  be 
sustained. 

2.  Garnishees  who.  In  good  faith,  pay  into 
court  monej-  due  from  them  to  an  attachment 
defendant,  not  exceeding  the  attachment  cred- 
itor's claiiD  in  such  court,  cannot  be  hdd  liable 
afterwards  to  pay  the  same  amount  at  die  suit 
of  the  attadiment  debtor,  even  thongb  snch  pay- 
ment as  garnishees  was  made  before  jurisdiction 
had  been  acquired  of  the  person  to  whom  the 
debt  was  originally  due  from  the  carnisheea. 

(Sjllabii*  by  the  Court.) 

Error  to  district  court,  Lancaster  county; 
Strode.  Judge. 

Action  by  Ab.  KIrachbanm  and  others 
against  W.  T.  Scott  and  another  tor  maaew 
had  and  received.  There  was  a  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Re- 
versed. 

Harwood,  Ames  ft  Pettis  and  E.  A.  Qllbert, 
for  plaintiffs  In  error.  J.  S.  Bishop  and  H. 
V.  Rose,  for  defendants  in  error. 

RYAN,  C.  In  the  district  coort  of  Lanofurter 
county,  thedefemlauts  iDcrrorbroi^htsnlt  for 
the  recovery  of  the  Rum  of  flOO,  and  interest 
from  February  1,  1S88,  and  recovered  Judg- 
ment as  prayed.  In  the  petition,  Kirechbaum 
&  Co.  was  described  as  a  partnership  firm, 
doing  business  In  Philadelphia,  and  the  de- 
fendants were  alleged  to  have  been  partners, 
engnged  in  pmctlcing  law  In  York,  Neb.  For 
{  a  cnuae  of  action  In  favor  of  the  flrst-named 
firm,  it  was  alleged  that  the  firm  last  named 
;  tiad,  as  attorneys  at  law,  collected  for  the 
flrst-named  firm,  about  Pebntary  1,  1888.  the 
sum  of  $100.  which  they  had  foiled  and  re- 
fused to  pay.  By  answer,  Scott  &  Gilbert 
admitted  that  as  attorn^  at  law,  in  the 
employ  of  Kirschbaum  ft  Co.,  they  had  col- 
lected $497.15  on  February  9,  188S.  but  they 
alleged  that  on  the  same  day,  and  Immedi- 
ately after  the  receipt  pf  snch  money,  said 
tlrm  of  Scott  ft  Gilbert  bad  been  garnished 
I  under  an  attachment  against  Klrschtuum  ft 
:  Co.  The  action  Id  which  the  garnishment 
!  process  Issued  had  been  brought  before  a  ix»- 
tice  of  the  peace  of  Yoi*  county  by  J. .  H. 
Hamilton,  formerly  sheriff  of  York  county, 
upon  an  Indemnity  bond,  for  the  recovery  of 
certain  expenses  and  attorney's  fees  which  he 
had  been  compdled  to  advance  In  defending 
a  suit  brought  against  himself  as  sheriff  on 
account  of  an  attachment  whlj^h  he  had  lev- 
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led  to  enforce  the  collection  of  a  claim  UDon 
which  auit  bad  been  brought  by  Kirschbaam 
&  Co.  The  case  at  bar  haa  heretofore  been 
before  this  court,  upon  which  occafilon  a 
Judgment  In  favor  of  Scott  &  Gilbert  waa 
reversed.  In  the  opinion  then  delivered.  It 
was  said  that  the  questions  to  be  determined 
In  the  district  court  upon  proper  issues  were 
whether  or  not  the  garnishment  was  In  good 
faith,  and  whether  or  not  the  action  waa  one 
In  which  an  attachment  would  lie.  Ktrsch- 
baum  V.  Scott,  35  Neb.  190,  52  N.  W.  1112. 
As  these  requirements  as  to  pleading  hare 
been  satisfactorily  met,  there  Is  no  occasion 
for  further  reference  to  the  fonner  opiulon. 
Not  only  have  the  issues  presented  these 
questions, ''t>ut  the  evidence  leaves  no  reason 
for  doubt  that  Scott  &  Gilbert  acted  in  the 
utmost  good  faith  in  respect  to  the  notice  of 
garnishment  served  upon  them;  and,  having 
paid  into  court  only  what  they  wore  therein 
required  to  pay  by  due  order  of  the  court, 
they  have  satisfactorily  to  KirschlMum  &  Co. 
accounted  for  the  balance  of  the  collection 
which  they  held  at  the  time  notice  of  garnish- 
ment was  served  upon  them. 

Upon  request  of  Klrschbaum  &  Co.,  thedistrict 
court  gave  three  Instryctiuns  upon  the  theory 
which  is  sufficiently  illustrated  by  the  first  In- 
stnictlon,  which  was  In  the  following  language: 
"In  this  case  it  is  ui^ed  that  the  money 
Bonght  to  Iw  recovered  is  In  part  proceeds  of 
a  collection  sent  by  L.  C.  Burr,  attorney  of 
plaintiffs,  to  the  defendants,  and  that,  re- 
specting the  collection  thereof  the  defendants 
had  no  direct  communication  with  the  plain- 
tiffs on  the  funds  being  attached,  as  appears 
from  the  evidence,  it  waa  the  duty  of  the 
defendants  to  follow  the  directions  of  ^Ir. 
Burr,  from  whom  they  received  the  collection, 
In  the  matter  of  protecting  the  funds  arising 
therefrom.  And  if  you  find  in  tiiis  case  that 
said  Burr  instructed  defendants  that  the 
claim  was  unjust  the  enforcement  of  wbtch 
was  sought  by  an  attachment,  and  not  to 
appear  lu  such  case,  bat  to  require  notice  to 
nonresidents  to  be  publisbed,  as  required  by 
law,  and  await  word  from  their  priudpals, 
and  that  defendants,  in  violation  of  such  di- 
rection, wrongfully  assumed  to  appear  in  said 
cause  for  their  principals,  the  owners  of  the 
attached  fund,  and  on  a  judgment  based  on 
such  wrongful  appearance,  without  any  ser- 
vii'e  of  summons  made  or  notice  published 
therein,  paid  out  said  funds,  or  any  part 
thereof,  then  such  payment  would  be  Tolun- 
tary  and  wrongful,  and  defendants  are  liable 
for  any  sum  withbefd  from  jAalntlfl  on  ac- 
count ilieroof." 

It  is  but  fair,  before  discussing  the  princi- 
ples contained  in  the  aliove  instruction,  to  say 
that,  as  soon  as  the  notice  of  garnishment 
waa  served  upon  Scott  &  Gilbert,  one  of 
these  garnishees  telephoned  Mr.  Burr's  law 
partner  of  the  said  garnishment  The  gar- 
nishment was  on  February  8th,  and,  in  a  let- 
ter of  Mr.  Burr's  of  the  date  of  five  days 
thereafter,  be  admitted  that  be  bad  knowl- 


edge of  the  garaishment  It  was  ac 
true— certainly,  it  Was  not  fair  to  8c 
Gilbert— to  state  in  the  instruction  that  1 
agreed  tliat  the  defendants  liad  no 
communication  with  the  plaintiffs  o: 
funds  being  attached,  as  appears  froi 
evidence.  Mr.  Burr  was  the  attome 
Klrschbaum  &  Co.,  by  whom  their  clal 
collection  4iad  been  sent  to  Scott  &.  G 
and  while,  in  strictness,  ttiese  latter  att< 
did  not  communicate  the  fact  of  the  ga 
ment  directly  to  plaintiffs,  they  ^d  in 
ately  notify  the  firm  of  attorneys  ot 
Mr.  Burr  was  a  member.  Perhaps  a  re 
should  not  be  predicated  on  this  part  • 
instruction  quoted.  It  li,  however,  d 
ously  near  prejudicial  error. 

As  we  understand  the  theory  of  the 
instruction,  the  liabUity  of  Scott  A  C 
was  thereby  made  dependent  upon  eit: 
two  propositions:  I<Mrat,  because,  before 
mons  served,  thecourt  had  no  jurlsdictk 
ttierefore  the  failure  of  the  garnishees  t 
test  that  fact  rendered  them  liable  to  E 
Iwum  &  Co.;  and,  second,  because  S< 
Gilbert  appeared  without  authority  i 
torneya  for  the  defendant,  and  thereby 
ferred  Jurisdiction  upCMi  the  court  to 
judgment  against  the  firm  of  Kliscl 
&  Co.  In  respect  to  this  second  gron 
alleged  liabUlty,  it  may  properly  be  ren 
that,  so  far  as  this  record  shows,  Klrsct: 
&  Co.  bsTe  never  sought  to  have  set  asl 
judgment  which  they  now  claim  shoold 
have  been  rendered  against  that  firm,  i 
has  the  justness  of  the  claim  of  Hamil 
any  way  been  called  in  question.  Tb 
however,  one  thing  very  certain,  and  i 
that  by  the  petition  there  was  present 
such  question  as  the  right  to  recorer  da 
caused  by  the  unauthorized  appeuai 
Scott  &  GUbert  as  attorneys  tor  Klrscl 
&  Co.  The  instructions  which  assume 
a  right  of  recovery  had  by  the  petltlot 
predicated  upon  their  alleged  unautl: 
appearance  misstated  the  tnnea,  mm 
prejudicially  erroneous. 

In  respect  to  tbe  assumption  that  S< 
OUbert  were  bonnd  to  cwtest  the  jurist 
of  the  justleeof  tbe  peace  beforepsyli^r 
upon  gafnlsbment,defaidant8  In  error,  p( 
uuconsclonsly,  assume  that  these  gan 
were  attorneys  for  Klrschbaum  &  Oo.  A 
nary  garnishees,  Scott  &  G  ilbert  were  enti 
be  discharged  from  their  Uabiil^  to  I 
Inum  &Co.  by  paying  justas  they  didiiay , 
ClT.  Proc.  I  222.  Tbe  requirement  that 
particular  gamisbees  should  bare*  de 
upon  tbe  ground  of  a  want  of  jurisdici 
the  persons  of  the  attachment  defttidan 
tainly  could  not  have  been  predicated 
the  mere  fact  tliat  they  were  gam 
Probably,  the  theory  on  which  tbe  re 
was  for  the  most  part  held  jnstlflaM 
that,  before  and  wlthont  service  of  sun 
tbe  attachment  had  no  bindbag  foro 
consequently  payment  under  and  bees 
It  afforded  no  protectkm  to  tbe  gam 
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The  Tery  well-oonsiderpd  opiaion  in  Dunell 
▼.  Mack,  46  Neb.  740.  03  N.  W.  SOC,  hM  de- 
stroyed wbaterer  of  plausibility  there  may 
theretofore  have  been  In  this  eoDtentlon,  and 
no  ampUfleatkm  of  aricament  conld  do  more. 
In  any  poaiible  riew  of  tbls  case,  a  reconry 
could  not  be  jnatifled,  and  the  Judgment  of 
the  district  court  is  therefore  rerersed.  Re- 
TOsed. 


PYTHIAN  LIFE  ASS'N  t.  PRBBTON. 
^Snprnne  Coort  of  Nctamka.    ICarch  4.  1S9&) 
T^ESi'RANcs— -Advancb  Psbs— EnsoT  or  Nonfat 
Kan. 

A  life  inflaniDre  aBaociation  approTed  an 

appllc&Uon,  and  iseued  and  forwarded  to  its  geu- 
pral  agent  a  policy  for  delivery  to  the  applicant. 
The  applicatioD  and  policy  each  contained  a  con- 
ditioii,  in  ratiataDce,  that  there  waa  no  Undlng 
contract  of  inaoranoe  until  the  written  apiriica- 
tlon  waa  recelred  and  accepted,  and  the  policy 
issTied  b7  ibe  aaeoctation,  and  delWered  to  the  pro- 
posed member  in  penion,  dnriair  hia  lifetime  and 
good  health,  nor  nntil  the  admiBsioo  fee  and  ad- 
vance premium  were  paid  thereon;  "that  no 
aiEent  of  the  aasodntfon  bad  authority  to  make, 
alter,  or  dlcdiante  cnntracta.  waWe  formturea,  ex- 
tend credit,  or  nant  permisBlon.  and  no  alteration 
of  the  ternu  of  the  contract  should  be  Taliti.  and 
no  forfeiture  thereunder  should  be  waived  uu- 
alteration  or  wniver  should  be  in  writing,  and 
■irned  by  the  president  and  another  officer  of  the 
amodation."  By  a  contract  appointioK  this  gen- 
eral agent  of  the  nnsociaUon,  which  was  sillied 
hy  the  president  and  secretary  thereof,  his  com- 
penaation  for  soliciting  and  obtaining  pnrtien  to 
become  members  at  tbe  aaaoeiation,  and  insured 
therein,  waa  fixed  at  tbe  whole  sum  of  the  ad- 
niifvioD  fees  and  advance  premiums  to  be  paid 
by  each  person  insured.  Brtd,  thnt  the  part  of 
the  contract  In  relation  to  the  romperration  of 
the  general  agent  gnre  him  the  rieht  to  collect 
of  each  person  of  whom  he  received  an  applica- 
tion, when  he  delivered  the  policy,  the  niember- 
ship  or  admlasicn  feea  and  adrance  preminmR, 
«Dd  keep  them.  That,  in  collecting,  he  might, 
at  hia  option,  demand  immediate  payment  or  ex- 
tend  credit,  and  that,  if  he  extended  credit,  it 
was  not  for  the  crmpany,  but  for  himself;  that 
tbe  fltRociaHon  hart  anrrendered  the  rifiht  to  any 
farther  cortrol  or  direction  of  the  collection  of 
the  fees  and  advance  premiums  to  be  paid  by  per- 
snns  instired  thniiigh  this  genoroJ  agent;  mat 
the  eontmet  with  the  gen  em  I  Mgcot  was  Incon- 
aistent  with  their  right  to  Intiat  en  the  enferce- 
nicnt  of  tbe  fftipulatioQS  in  resard  to  payment 
contained  in  the  application  and  policy;  that  a 
delivery  of  the  poiirj  to  the  appticnnt,  made  or 
ranwd  to  be  made  hy  such  general  agent,  was 
good,  and  the  contract  of  inrarance  binding,  not- 
withstanding credit  was  extended  for  the  pay- 
ment of  the  memtiership  fees  and  advance  prcmi- 
■nnie. 

/Sytlahos  by  the  Court.) 

Krror  to  district  court,  Doug'ns  tounty;  Og- 
den,  .Tud^e. 

Action  by  Mary  A.  Preston  asalnst  the 
Pj-thian  Life  Association.  From  a  judsnient 
for  plaintiff,  defendant  brings  error.  Affirm- 
-ed. 

.T.  Fawcett  and  W.  C.  Van  Glider,  for  plain- 
tiff in  error.  H.  C.  Bronie  and  I.  U.  An* 
drews,  for  defendant  in  error. 

HARRISON,  jr.  The  defendant  In  error 
instituted  tfata  actlcm  In  the  district  court  ot 


Donglaa  eonnty  against  tbe  Pythian  Life  As- 
sociation, to  recover  tbe  sum  of  $2,000,  alleg- 
ed to  be  due  her  from  tbe  life  association  un- 
der and  by  Tlrtue  of  a  membership  certificate 
therein  or  a  policy  of  Insnrance  claimed  to 
have  been  Issued  of  date  May  31.  1800,  up- 
on the  life  of  Winet  C.  PresfeMi,  who  was  the 
husband  of  tbe  defendant  in  error,  and  who 
had  died  since  that  date  and  prior  to  the 
commencem«it  of  this  sntt.  The  plaintiff 
In  error.  It  appears,  was  a  corporation,  or- 
ganised and  existing  under  the  laws  of  this 
state,  mgaged  In  the  business  of  Uffe  Inaur^ 
ance,  with  Its  general  ofHeea  or  headquarters 
In  the  dty  of  Omaha;  that  on  or  about  the 
31st  day  of  May.  1800,  one  David  H.  Cald- 
well, yrtm  was  then  Its  general  agent,  re- 
ceived the  application  of  Wlllet  C  Preston, 
In  the  cl^  ct  Minneapolis.  Minn.,  for  mem- 
bership In  the  association  or  a  p<^lcy  of  In- 
surance upon  bis  life  to  be  Issued  by  It. 
This  applicatlim  was  not  procured  by  tbe 
general  agent  personally,  but  was  solicited 
and  procnred  by  one  Joalah  Towne.  who. 
OaldweU  testlfles,  waa  a  special  agent  ap- 
pointed by  him,  and  who,  it  further  appears, 
was  acting  and  working  under  him  and  his 
directions,  and  occupying  the  same  oOlce 
with  him.  The  ai^licatlon  \ras  forwarded 
to  the  association  at  Omaha,  In  the  regular 
course  of  bmlness,  and  was  approved,  and  a 
certificate  or  pt^cy  (tbe  one  upon  which  this 
suit  waa  predicated)  was  issued,  and  sent  to 
Caldwell,  at  Minneapolis,  for  delivery  to  the 
insured  party.  The  arUdes  of  agreement 
under  and  hy  wbkA  David  H.  Caldwell 
was  appointed  agent  of  the  association,  and 
80  acted,  were  signed  by  Its  prertdent  and 
secretary,  and  by  the  appointee;  and,  as  por- 
tions of  these  arttcles  may  play  a  more  or  leas 
Important  part  In  the  final  dlspoftltlfin  of  at 
least  some  of  the  vital  queetlona  to  be  herein 
decided,  we  deem  It  best  to  notice  them  here 
They  wereas  follows:  "Articles  of  agreement: 
This  agreement,  made  this  4tii  day  of  Janu- 
ary, 1890,  between  the  Pythian  Life  Assncia-  < 
tlon,  of  Omaha.  Nebraska,  party  of  the  first 
part,  and  David  B.  Caldwell,  of  Geneva,  Ne- 
braska, party  of  tbe  second  part,  wltneaseth: 
That  the  party  of  the  first  part  hereby  ap- 
points the  aald  party  of  the  second  part  Its 
general  agent  for  the  purpose  of  procuring 
and  effecting  applications  for  membership 
In  said  association  tliat  will  be  satisfactory 
to  said  party  of  the  first  part,  and  of  col- 
lecting membership  fees  on  applications  thus 
effected;  and  for  tbe  further  purpose  of  ap- 
pointing and  supervising  district,  special, 
and  local  agents.  •  •  «  The  appointing 
of  all  subagents  shall  be  at  the  sole  expense 
of  the  party  of  the  second  part;  the  party 
of  the  first  part  to  be  in  no  way  chargeable 
or  responsible  to  the  agents  thus  ai^lnted 
for  any  salary,  commission,  or  expenses  In- 
curred by  them,  or  any  of  them.  In  procur- 
ing: appllcatlona  or  prosecuting  ttie  business 
of  any  agency  created  hereby  or  hereunder, 
except  as  hereinafter  atipniated.   Tbe  party 
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of  tbe  second  part  to  be  responsible  to  tbe 
party  of  tbe  first  part  for  the  good  behavior 
of  his  Bubagents,  and  for  tlieir  fidelity  to  the 
interests  of  the  party  of  the  first  part 
*  *  *  The  compensation  allowed  said  |Kir- 
ty  of  tbe  second  part  for  his  services  ren- 
dered under  the  terms  of  this  contract  shall 
be  100  per  cent,  of  the  membership  fee  or 
advance  premliUQ  adopted  by  the  party  of 
the  first  part,  and  collected  by  the  party  of 
the  sefMiud  part  or  his  subaxents,  if  applica- 
tions are  written  for  Insurance  on  the  mortu- 
ary rate  or  Quarterly  premium  paying  plans; 
bat  If  written  on  the  natural  premium  or  en- 
dowment rate  plan,  with  payments  due  seml- 
aunvtally,  then  an  additional  compensation  of 
60  cents  per  $1,000  of  insurance  shall  be  al- 
lowed to  said  party  of  the  second  part,  to 
become  dne  and  payable  when  tbe  first  semi- 
annual premium  is  paid  to  and  received  by 
tbe  said  party  of  the  first  part;  but  if  ap- 
plication and  policy  are  written  on  the  natural 
premium  or  endowment  rate  plans,  and  pre- 
miums are  paid  annually,  then  the  sum  of 
$1.00  per  each  $1,000  shall  be  allowed  in  ad- 
dition to  the  membersbip  fee,  to  be  due  and 
payable  when  tbe  first  annual  premium  is 
paid  to  and  received  by  the  party  of  the 
first  part.  *  •  •  The  territory  asslened 
to  said  party  of  tbe  second  part  shall  con- 
sist of  tbe  state  of  Minnesota  and  such  oth- 
er territory  as  may  be  hereafter  agreed  up- 
on." In  r^ard  to  the  connection  of  Joslab 
Towne,  who  personally  solicited  and  received 
Mr.  Preston's  application,  with  the  business 
of  the  association  at  Minneapolis,  where  it 
was  taken,  and  tbe  relation  existing  between 
Towne  and  Caldwell,  its  general  agent,  tbe 
latter  testified  as  follows:  "Q.  Are  you  ac- 
quainted with  Joslah  Towne?  A.  I  am.  Q. 
What  relation  did  he  occupy  to  you  while 
you  were  general  agent?  A.  As  special 
agent."  Joslah  Towne  himself  testified  on 
this  point  as  follows:  "Q.  What  was  your 
business  during  tbe  mmiths  of  June  and  Ju- 
ly, 1890?  A.  Soliciting  insurance  for  tbe 
Pythian  Life  Association.  Q.  With  wtium 
were  you  associated!  A.  D.  H.  Caldwell." 
Tbe  president  of  the  life  association  says: 
"Q.  I  will  ask  you  whether  or  not  tbe  de- 
fendant company  had,  to  your  knowledge, 
during  the  months  of  May,  June,  and  July. 
1890,  an  agent  in  Minneapolis  or  Minnesota 
by  the  name  of  Joslah  Towne?  A.  No,  sir; 
we  did  not." 

Tbe  application  for  insurance  contained  tbe 
following  statements:  "It  is  further  agreed 
that  under  no  circumstances  shall  tbe  certifi- 
cate hereby  applied  for  be  in  force  until  the 
actual  payment  to  and  acceptance  of  the  ad- 
vance dues  by  the  association,  and  actual  de- 
livery of  the  certificate  to  tbe  applicant  dur^ 
Ing  his  lifetime  and  good  health,  with  a  re- 
ceipt for  the  payment  of  tbe  advance  dues. 
It  is  further  agreed  that  this  application,  its 
warranties  and  agreements,  together  with  all 
the  conditions  and  stipulations  contained  in 
the  certificate  now  appdled  for,  shall  be  bind- 


ing on  me  and  on  any  further  legal  holder  of 
the  policy  now  applied  for.  I  hereby  agree  to 
pay  to  said  association  tbe  money  required 
to  keep  the  certificate  issued  hereon  in  full 
force  and  effect,  as  provided  by  the  laws  of 
said  association;  and  I  hereby  adopt  said  by- 
laws, and  agree  to  be  governed  by  them,  and 
will  obey  and  comply  with  every  article.  Its 
subdivisions,  and  its  stipulations  or  ^tivlslons 
contained  therein."  And,  on  the  same  sub- 
ject, there  was  In  the  policy:  "This  contract 
is  not  binding  until  the  written  application 
therefor  shall  have  been  received,  accepted, 
and  this  policy  of  insurance  issued  by  tbe  as- 
sociation, and  delivered  to  such  member  In 
person  during  his  lifetime  and  good  liealth, 
□or  until  tbe  admission  fee  and  advance  pre- 
mium is  paid  thereon.  No  agent  of  the  asso- 
ciation has  authority  to  make,  alter,  or  dis- 
charge contracts,  waive  forfeitures,  extend 
credit,  or  grant  permission,  and  no  alteration 
of  the  terms  of  this  contract  shall  be  valid, 
and  no  forfeiture  thereunder  shall  be  waiv- 
ed, unless  alteration  or  waiver  shall  be  In 
writing,  and  signed  by  tbe  president  and  one 
other  ofitcer  of  the  Pythian  Life  Association. " 

It  is  contended  by  counsel  for  plaintifr  In  er- 
ror: "First.  Towne  was  not  in  any  manner 
connected  with  plaintiff  in  error.  He  was 
not  its  agent  or  solicitor.  Ue  had  never  been 
antborlsed  by  it  to  do  any  business  for  it. 
He  had  absolutely  no  authority  to  make  any 
oral  agreement  for  credit,  or  any  other  kind 
of  an  agreement,  either  orally  or  In  writing, 
for  plalntilT  in  error.  Second.  Even  if  he  had 
been  a  regular  or  general  soliciting  agent  of 
plaintiff  In  error,  he  could  not  bind  plaintiff 
in  error  by  a  delivery  of  the  iwllcy  In  ques- 
tion without  full  payment  of  the  premium." 

David  H.  Caldwell  testified  In  regard  to 
tbe  delivery  of  tbe  policy  to  tbe  Insared  u 
foIlowK  "Q.  What  did  you  do  with  tbe  pol- 
icy after  you  received  it?  A.  In  company 
with  air.  Towne,  delivered  it  to  Mr.  Preston, 
at  the  Bchoolhouse,  within  a  day  or  two  from 
tbe  time  we  received  It.  Q.  Did  you  receive 
any  money  at  that  time?  A.  No,  sir.  *  «  • 
Q.  What  did  you  say  about  tbls  policy  having 
been  delivered  at  the  scbooIhonseY  A.  it 
was  delivered  within  two  or  three  days  of 
the  time  received  by  me  at  tbe  schoolhoose 
where  Mr.  Preston  then  worked,  g.  By 
whom?  A.  By  myself.  Mr.  Towne  bad  the 
policy  in  his  possession,  and  banded  it  to  Mr. 
Preston  while  L  was  with  blm.  Q.  Left  it 
with  him?  A.  No,  sir.  Q.  What  was  done 
with  it?  A.  I  took  it  out  of  bis  hands.  Q. 
i'ou  took  it  from  Mr.  Preston?  A.  Later.  Q. 
How  much  later?  A.  Perhaps  fifteen  min- 
utes. Q.  Mr.  Towne  bad  it  In  his  possession, 
and  banded  it  to  Mr.  Preston,  and  then  yon 
took  it  back  again  from  Mr.  PrestonY  A. 
After  a  time.  Q.  Did  you  keep  it  In  your 
possession  after  that?  A.  I  can't  say  bow 
long;  I  gave  It  to  Mr.  Towne  either  the  same 
day  or  very  soon,  to  he  delivered  by  blm. 
Tbe  policy  has  not  been  In  my  possesBlon 
later  than  that  day.  further  than  to  be  In 
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that  desk.  Q.  Then  whatV  A.  1  tUlnk  It 
was  tbe  same  day  tbat  1  gave  it  to  Mr. 
Towne.  Q.  The  same  day,  or  about  tbe  mine 
time,  after  you  bad  taken  It  back  from  Fres- 
ton,  you  gave  it  to  Mr.  Towne.  Did  you  ever 
see  it  again  after  tbat?  A.  Aa  It  lay  In  our 
dealE,  tbe  deak  In  Towne's  and  my  oOlce,  in 
tbat  Ticlnlty.  Q.  You  did  not  bare  any 
more  bi  do  with  it?  A.  1  did  not"  JoBlab 
Towne  stated  in  Ub  eridence  tbat  tbe  policy 
was  recelTed  at  the  office  occupied  by  Cald- 
well and  himaelf.  and,  within  tbe  next  day 
or  two,  they  went  to  tbe  scbooibonae  in  the 
city,  where  tlie  aroUcant  for  inanranoe  was 
employed  as  Janitor,  and  there  talked  with 
liim,  and  what  the  conTersation  was  we  will 
tslve  as  we  find  It  recorded  in  the  transcript 
of  tlie  testimony:  **A.  Went  to  tbe  scbool- 
house.  >lT.  Preston  was  not  there.  Went 
out  on  the  side;  23rd  STenue,  I  think  it  Is. 
Went  In  on  the  street  side,  and  went  oat  on 
the  avenue  8ld&  Just  as  we  got  on  the  side- 
walk, Mr.  Preston  put  In  an  appearance  from 
his  residence,  and  met  na  about  twenty  feet 
from  the  sduwlhoDse.  1  passed  the  time  of 
day,  and  shook  hands  with  him,  and  says, 
*Tony/  (always  called  blm  Tony*),  and  took  It 
out,  and  delivered  it  to  him.  He  says,  *1 
can't  pay  for  that  to-day.  I  hare  Jost  heard 
from  the  Arm— I  bare  Irat  a  horse.'  Ue 
spoke  something  in  regard  to  a  note  of  fHO  or 
$M>,  that  be  bad  got  to  meet;  taking  into  con- 
sideration tbe  fact  of  tbe  note  and  the  loss  of 
the  borse.  be  could  not  take  it  then.  He  bad 
It  In  bis  band,  and,  during  the  conversation, 
Mr.  Caldwell  took  tbe  policy  from  blm. 
'Wen.'  I  says,  *Tony,  when  conid  you  take  lt7' 
This  was  some  time  during  tbe  middle  of  tbe 
week;  tbe  first  or  middle  of  tbe  week,  lie 
says,  'I  will  meet  yon  at  tbe  lodge  on  Friday 
night.'  He  si^  *1  will  meet  yon  at  my 
lodge  on  Friday  night,  and  I  will  pay  you.' 
1  says,  'Ail  right,  1  will  be  there.*  Ur.  Cald- 
weD  bad  tbe  poll^,  and  we  left  with  the 
miderstanding  of  the  arrangement  of  Friday 
evening  at  his  lodge.  Tbat  was  the  conTersa- 
tion tbeu  and  there.  Q.  When  did  you  next 
see  Ur.  Preston?  A.  On  Friday  night,  by 
anangement.  Q.  What  talk,  if  any.  did  you 
have  wltb  him  then?  A.  I  went  in  to  tbe 
lodge  room,  and  be  was  paying  bis  dues;  and 
thought  It  would  be  hardly  courteous.— 1  did 
not  think  It  would;  and  without  dunning  blm, 
I  went  and  stood  right  by  blm.  He  said: 
'Joe,  I  can't  pay  yon  to-nigtat  X  used  more 
money  tban  I  expected.  I  am  paying  my 
does  to^ils^t,  but  I  win  pay  you  at  the  office 
to-moriDw  morning,  at  ten  o'clock,*  wblcb 
would  have  been  Saturday,  tbe  7th.  This 
was  tbe  6th  day  of  June.  I  said.  'All  rigbt, 
Tmy;  I  will  be  there  at  ten  o'clock.'  Q. 
Wbere  did  you  next  see  Ur.  Preston?  A. 
At  nine  o'do^  the  next  moniing,  at  the  of- 
fice, or  on  tbe  sidewalk  first  He  was  wait- 
taig  for  me,  and  was  ahead  of  time.  •  •  • 
Q.  State  what  took  place  there.  A.  I  went 
Into  tbe  ofilc^  and  sat  down,  and  took  the 
policy  out  of  my  pocket.   Ue  immediately 


commenced  to  talk  tbat  be  did  not  conid  not 
afford  to  take  that  policy  and  pay  for  It  now. 
He  recited  the  fact  of  the  loss  of  the  horse, 
and  the  note  that  was  coming  due,  and  tbe 
apense  be  would  be  upon  tbe  farm;  and  I 
said  to  him,— you  want  all  tbe  conversation 
between  Um  and  itself.— I  sabl  to  him: 
*Tony.  you  are  getting  to  be  too  old  a  man 
to  refuse  to  take  any  insuntnce.  It  is  not  a 
matter  of  accommodation,  It's  a  privilege  that 
any  man  would  Insure  a  man  of  your  age. 
You  are  fitting  old.  You  have  been  accept- 
ed. Tbe  policy  Is  here.  You  are  getting  at 
tbat  lime  of  life  you  need  it  Your  expect- 
ancy is  not  a  great  many  years.'  'Well,'  he 
says,  'Joe,  I  would  rather  not  take  It  1  can't 
pay  for  it*  But  he  says,  *I  will  pay  you  for 
all  your  trouUei'  I  says:  fTony,  I  want 
nothing  if  you  don't  take  tbe  policy.  I  get  no 
commission,  but  1  will  not  take  anything 
from  you  if  yon  don't  take  tbe  poUcy.'  1 
says,  'You  want  to  take  it  ev^n  if  you  don*t 
pay  for  It  all  now.'  1  says,  'You  are  per^ 
fectty  good.  1  bad  just  as  lief  take  your 
word  as  take  a  bmid;'  and  I  says,  'Yon  want 
to  take  It  out;  yon  need  It;'  and  1  passed  it 
over  to  him.  He  took  It  In  his  band,  unfold- 
ed It  not  'way  opea,  but  Just  merely  the  face 
of  It  In  that  shape.  'WeU,'  he  soys,  '1  wUI 
take  It  and  I  will  pay  yon  five  dc^lors;  and 
when  I  come  down  from  the  farm,  wblcb  will 
be  next  month,  I  will  pay  yon  the  balance.' 
I  says,  Tony,  tbat  la  all  right'  He  paid  me 
five  dollars,  and  I  made  a  memorandum  of  It 
In  a  book,  opposite  his  name:  'Received  of 
Tony  Preston,  on  June  7th,  $&.00.*  He  then 
handed  the  policy  back  to  me.  He  soys, 
'You  Just  keep  tbe  policy  for  me,  will  yon?' 
I  says,  'All  rigbt*  He  wanted  me  to  keep  the 
policy;  It  would  be  Just  as  safe  with  me  as  It 
would  with  him.  I  took,  and  put  it  in  aa 
envelope,  and  put  It  In  my  pocket  He  got  up 
and  left  the  office."  The  policy  remained  in 
the  possession  of  Towne  until  July  2»>  18U0, 
on  which  date  It  was  given  by  him  to  the 
son  of  tbe  Insured,  who  at  that  time  paid  the 
balance  of  the  amonnt  due  on  tbe  premium. 
Tbe  whole  sum  of  tbe  membersblp  fee  and  ad- 
vance premium,  we  will  now  state,  was  tes- 
tified to  be  921-66.  The  poHcy  was  taken 
bome  by  the  son,  and  handed  to  his  father, 
who  then  gave  It  to  his  wife,  the  defendant 
in  error.  The  Insured  had  been  HI  for  some 
days  prior  to  this,  and,  about  two  or  three 
hours  after  turning  the  policy  over  to  bis 
wife,  died. 

It  aM>earB  that  tbe  following  assesaments 
or  calls  were  sent  from  tbe  main  office  of  tbe 
association,  addressed  to  Ur.  Preston: 

"Omaha,  Neb..  July  Slst  1880.  Bro.  WIHet 
C  Preston.  Ulnneapc^s,  Ulnn.:  Yon  are 
hereby  notified  that  we  have  charged  to  your 
Insurance  account  tlie  amounts  this  day  fall- 
ing due  In  accordance  with  the  terms  of  your 
pcdlcy  Nos.  2348-2S49,  and  that  your  account 
now  stands  as  follows:  *  *  *.  Tbe  amount 
shown  above  to  be  now  due  to  balance,  f  11.62. 
must  be  received  at  tbe  bome  office  on  or  bw- 
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fore  AuiruBt  2&th.  1S90,  io  order  to  prerent 
forfeiture  of  your  Inauraoce.  •  •  •  Make 
remittances  payable  to  tbe  Pytblaa  Life  Ab- 
Boc>latlon.  Pay  to  D.  H.  Caldwell.  R.  IS.  K. 
P.  Itlock.  MlaneapollB,  MIdd." 

"Oraahn,  Nebraska.  July  let.  1890.  Brotber: 
Satisfactory  proof  of  death  lias  beeu  aubcait- 
ted  to  tbe  association  for  the  following  claim: 
♦  •  •  In  conseqnence  wbereof  the  mana- 
gUig  board  of  directors,  as  provided  In  article 
0,  section  2,  of  the  by-laws  of  the  association, 
as  set  forth  in  your  policy  of  Insurance,  bave 
ordered  that  a  mortuary  call  can  be  made  upon 
all  the  members  of  the  mortuary  payment 
plan  of  a  two-thirds  quarterly,  mortuary  pre- 
mium, and  a  33Mi  per  cent,  dividend  or  deduc- 
tion be  made  from  tbe  maximum  quarterly 
premium  of  members  Insured  on  the  natural 
premium  plan.  Tbls  call  ia  made  upon  all 
members  Insured  prior  to  this  date.  Frater- 
nally yours  In  F.  C.  &  B.,  George  Esmond, 
Acting  Secretjiry  Pythian  Life  Association." 

It  further  appears  that  the  defendant  In  er- 
ror wrote  to  the  association,  and  requested 
that  blank  proofs  of  loss  be  sent  to  her;  that 
this  was  done;  tbat  sbe  procured  them  to  be 
fllled  out  and  forwarded  to  tbe  association; 
tbat  they  were  received,  and.  after  they  WM"e 
examined,  a  request  was  sent  to  Mrs.  Pres- 
ton to  furnish  some  additional  matters  in  tlie 
same  connection,  which  she  did. 

The  practical  workings  a.».d  benefits  of  in- 
surance, botb  on  life  and  property,  are  now 
universally  acknowledged  and  adopted  in 
countries  where  civilization  and  Intelligence 
prevail,  and  people  generally  avail  themselves 
of  It  under  some  of  tbe  different  plans  of  Is- 
suance, either  what  Is  denominated  tbe  |dan 
of  the  old-line  companies,  or  the  mutual  plan, 
or  tbe  lodge  or  association  plan.  etc.  What- 
ever the  plan,  there  is  usually.  If  not  always, 
l8.«!ued  some  contract  or  agreement  most  often 
styled  a  policy  or  certificate  of  membership, 
as  the  case  may  be.  In  some  Jurisdictions 
the  forms  and  conditions  of  these  are  provid- 
ed and  prescribed  by  law,  but  In  tbe  major- 
ity are  left  to  be  agreed  upon  by  the  Insurer 
and  insured;  the  Insurer  usually  making 
tbem  as  numerous  and  as  stringent  as  seems 
best  calculated,  or,  as  experience  has  taugbt, 
will  best  subserve  the  end  desired  to  be  at- 
tained in  tbe  conduct  of  the  business.  If  the 
public— the  customers— could  be  Induced  to 
pay  more  attention  to  the  matter,  and  exam- 
ine the  conditions  and  stipulations  of  the  poli- 
cies issued  to  them,  and,  where  they  are  ar- 
bitrary or  unreasonable  l:>eyond  Justice  be- 
tween tbe  parties  to  the  contract,  demand  that 
tlioy  \ye  made  less  complicated,  and  consonant 
with  a  spirit  of  eiiuity,  or  be  refused  or  not 
received,  no  doubt  the  framers  would  soon 
discover  a  way  by  wblcb  they  could  be  made 
safe  and  fair,  and  also  tiear  and  pass  tbe 
Bcrutlny  of  tbe  public— tbe  customers.  But 
where  it  Is,  as  It  has  heretofore  been,  the 
task  of  the  legislator  to  pass  laws  to  effect  tbe 
purpose  above  sketched,  or  tbe  Judiciary  or 
courts  of  tbe  land  to  annul  an  nnreoaonable 


and  unfair  stipulation  and  condition  when  a 
case  involving  the  validity  Is  presented  for  ad- 
judication, it  was  and  la  naught  but  a  mere 
trial  of  the  skill  and  Ingeonlty  of  the  drafts- 
men of  tba  policies  to  frame  new  conditions 
to  evade  the  laws  enacted  the  legislature, 
or  to  fill  tbe  place  of  aoch  aa  are  declared  void 
or  robbed  of  their  effect  by  the  courta.  Con- 
tracts of  Insurance  occupy  no  different  pool- 
tl<ni  In  the  eyes  of  the  law  than  do  any  other 
agreements,  and,  when  not  imeonsdmable 
and  unfair,  should  be  enforced  aa  made  be> 
tween  tbe  iiarties. 

The  stipulation  In  the  contract  sned  upon  In 
the'case  at  bar  tbat  It  should  not  be  binding 
unless  the  membership  fee  and  what  was 
styled  the  "advance  premium"  were  paid,  and 
tbe  policy  actually  delivered  to  tbe  peratm 
whose  life  was  to  be  Inmtred  theieby,  daring 
life  and  good  health,  and  the  condition  that 
no  agent  had  authority  to  extend  credit,  were 
neither  cf  them  unjust  or  unfair  or  IncapaMe 
of  enforcement  nor  such  as  abould  not  be  en- 
forced In  exact  conformity  with  tbe  letter  and 
spirit.  Tbe  asaodation,  It  appears,  had  ap- 
pointed a  general  agent;  and  tbe  agreement 
which  gave  hla  at^lntment  effect,  assigned 
or  In  effect  made  his,  as  bis  compensation  for 
what  bnsiness  be  might  do  for  it,  all  mem- 
bersbtp  fees  and  advance  premtams,  and  ap- 
parNitly  without  any  further  regard  for  how 
he  received  them,  or  when  or  what  arrange- 
ments he  might  make  as  to  their  payment, 
whether  he  exacted  It  as  contemplated  by  the 
tBTma  of  tbe  policy,  or  extended  credit,  as  it 
is  claimed  he  did  In  this  particular  instance. 
Our  belief  tbat  the  arrangement  with  the  gen- 
eral agent  should  be  thus  construed  la  much 
strengthened  by  tbe  facts  tbat  Preston  had 
been  considered  by  the  assoclatlmi  as  ooe  of 
its  members,  and  It  had  reo^ized  him  in 
that  relatloiLShlp.  by  notifying  bim  to  contrib- 
ute dues  and  premiums,  anA  mailed  bIm  a  no- 
tice of  a  mortuary  call.  Clearly,  it  would  be 
violative  of  tbe  principles  of  Justice  and  right 
to  bold  that  an  arrangement  might  exist  be- 
tween tbe  association  and  Its  agent  by  which 
the  membetahlp  fees  and  advance  premiums 
to  be  paid  by  an  applicant  for  Insurance  be- 
came tbe  property  of  tbe  agent,  and  the  as- 
sociation were  no  furthn  Interested  In  them 
or  their  payment,  had  no  further  control  over 
'  tbem,  and  whether  payment  was  exacted  on 
dellv^y  of  the  policy,  credit  was  extended,  or 
payment  was  entirely  waived  could  in  no 
manner  affect  tbe  association  or  Its  rights  or 
funds,  and  say  tbat  If  tbe  agent  extended 
credit  u!  made  the  applicant  a  present  of  the 
membership  fees  and  advance  premiums,  and 
the  iiaity  to  whom  a  policy  bad  been  delivered 
under  such  circumstances  died,  the  policy  was 
not  In  force.  While  it  la  very  evident  that, 
under  the  terms  of  tbe  application  and  policy, 
no  credit  could  be  extended  for  tbe  associa- 
tion, or,  ratber.  It  was  the  Intention  tbat  none 
should  be.  it  Is  equally  dear  tbat.  by  their 
agicement,  it  bad  no  further  power  or  control 
over  the  membership  fees  or  advance  preml- 
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iimB,  ajid  could  make  no  objections  to  credit 
belof  extended  by  tbe  general  agent  Tbe 
contract  which  tbe  aasociation  entered  Into 
with  him,  b7  which  be  became  entitled  to 
the  whole  'amount  of  such  fees  and  premiums, 
was  Inconalstent  with  the  stipulations  contain- 
ed in  the  application  and  policy  In  regard  to 
tbe  payment  of  tbe  fees  and  adrance  pre- 
miums, or  their  enforcement  as  against  a 
party  to  whom  their  general  agent  had  grant- 
ed time  for  their  payment.  Tbe  pt^cy  was 
prepared  and  forwarded  to  the  general  agent 
by  tbe  association,  to  be  delivered,  and  he  to 
receive  payment  of  fees  and  premiums,  of 
which  no  part  belonged  to  the  association,  bat 
to  tbe  general  agent.  If  delivered.  It  was  In 
full  force,  without  regard  to  any  arrangement 
made  between  the  agent  and  the  party  In- 
Btired  respecting  the  time  of  payment  of  the 
advance  premiom.  Smith  v.  Society,  13  C.  O. 
A.  284,  66  Fed.  TOG,  and  cases  cited.  Tbe 
facts  of  tbe  case  referred  to  were  somewhat 
different  from  the  facts  in  the  case  at  bar, 
bat  tbe  princiide  of  law  applicable  and  decl- 
slTe  tbe  same,  and  equally  apidlcable  and 
controlling  In  the  present  case. 

In  regard  to  the  contention  that  Towne 
wax  not  an  agent  of  the  association,  in  no 
manner  connected  with  it  or  Its  business, 
and  could  not  bind  It  by  delivering  a  policy 
to  tbe  applicant,  or  by  any  agreement  to  ex- 
tend credit,  the  general  agent  testified  that 
Towne  was  a  special  agent  for  the  asso- 
ciation, appointed  by  blm  (the  general 
agent),  by  virtue  of  the  authority  conferred 
upon  blm  by  his  contract  with  the  associa- 
tion, by  which,  It  will  be  remembered,  be 
was  empowered  to  appoint  special  agents; 
but,  however  this  may  have  been,  there  was 
ample  evidence  to  show  that  Towne  was 
sc^citing  business  for  tbe  association,  work- 
ing with  and  nuder  the  orders  and  directions 
of  the  general  agent,  and  whether  be  was 
recognized  by  tbe  association  as  an  agent 
or  In  its  service,  or  its  officers  bad  any 
knowledge  of  bis  work  or  his  existence,  is 
Immaterial.  The  policy  in  question  was 
forwarded  to  the  general  agent  for  deliv- 
ery. He  turned  it  over  to  Towne,  who  had 
solicited  and  received  the  application,  and 
directed  him  to  deliver  it  to  the  party  for 
whom,  by  Its  terms,  it  was  Intended;  and 
Towne  followed  tbe  directions,  and,  as  ap- 
pears from  the  testimony,  gave  It  to  WlUet 
C  Preston,  who  left  it  with  Towne  for  safe- 
keeping.  And  If  the  an-angeuient  In  respect 
lo  extension  of  credit  for  the  payment  of  a 
portion  of  tbe  amount  due  as  .fees  and  ad- 
vance premiums,  effected  at  the  time  of 
such  delivery,  was  satisfactory  to  Caldwell, 
the  general  agent  to  whom  the  moneys  to  be 
paid  belonged.— and  it  is  a  fair  inference 
that  it  was,— no  one  could  coinplnlu.  and 
certainly  not  tbe  a^ociatlon;  for,  as 'we 
have  seen.  It  had  no  Interest  In  the  fees  or 
premiums  to  be  paid  at  that  time,  or  how 
I  hey  were  paid,  or  when.  We  must  con- 
clnde  from  a  fuU  investigation  of  the  tt'stl- 
v.66.N.w.no.(i— 2a 


mony  that  it  sustains  a  finding  of  tbe  de- 
livery of  tbe  policy  sued  upcm  in  this  ac- 
tion, and  in  such  a  manner  and  at  such  a 
time  as  constituted  it  a  valid,  subsisting, 
and  binding  contract  between  the  party  ap- 
plicant, and  thereby  Insured,  and  the  asso- 
ciation. What  occurred  between  Towne  and 
Preston  at  tbe  time  tbe  policy  was  given  by 
Towne  to  Preston,  considered  with  all  the 
other  facts  and  circumstances  shown  by  tbe 
evidence,  and  which  were  necessarily  Inci- 
dent to,  and  had  a  direct  bearing  upon,  this 
part  of  tbe  transaction,  constituted,  In  legal 
effect,  a  delivery  of  tbe  policy. 

There  Is  an  assignment  of  error  which 
reads  as  follows:  "Tbe  court  erred  in  giv- 
ing the  2,  3,  4,  5,  6,  7,  8,  »,  10,  11,  12.  13,  14, 
16,  and  lOtb  instructions  given  by  the  court 
on  Its  own  motion,  to  which  tbe  plaintiff 
excepted."  Instruction  numbered  11,  given 
by  the  court  on  its  own  motion,  was  without 
fault;  also  some  of  tbe  others  enumerated 
In  this  assignment  The  assignment  was  as 
to  all  the  Instructions,  and  having  determin- 
ed that  It  Is  not  welt  taken  In  respect  to  one 
or  more,  in  accordance  with  a  well-establlab- 
ed  rule  of  this  court,  It  must  be  OTerrnted 
as  to  all. 

It  is  further  assigned  as  error:  "Tbe  court 
erred  In  refusing  to  give  tbe  Ist  and  2nd  in- 
structions asked  by  the  plaintiff  in  error,  to 
which  refusal  plaintiff  Id  error  duly  except- 
ed." Number  2  of  the  instructions  referred 
to  In  this  assignment  in  some  of  the  state- 
ments contained  therein,  would  have  Incor- 
rectly Informed  tbe  jury,  and  tbe  refusal  to 
give  it  was  therefore  proper.  The  error  as- 
signed was  of  tbe  refusal  to  give  the  two 
instructions;  and,  it  being  determined  that 
tbe  action  of  the  court  as  to  either  of  them 
was  without  error.  It  disposes  of  tbe  entire 
assignment. 

This  disposes  of  all  the  errors  which  were 
ui^red  In  the  argument  and  it  follows  from 
the  views  herein  expressed,  and  the  conclu- 
sions reached,  that  tbe  Judgment  of  tbe  dls- 
tiict  court  must  be  affirmed.  Affirmed. 


UNION  PAC.  R.  CO.  V.  KINNEY  et  al. 
(Supreme  Court  of  Nebraska.    March  4,  1896.) 
Bill  or  ExcEPrtoNa — adthsnticatiok— Prbsohp- 

TIONS  OK  APPKAU 

1.  If  a  bill  of  exceptlotu  has  sot  been  an- 
thenticated  by  the  certlQcate  of  tbe  clerk  of  the 
trial  court,  as  required  by  law,  matters  contained 
therein  will  not  be  considered  or  examined  by 
this  court. 

2.  Errors  mast  be  afflrmativcly  shown  by 
the  record;  if  not,  It  will  be  presumed  that  the 
procerdlnga  of  the  trial  court  were  correct 

(SyllabuH  bj  the  Court.) 

Error  to  district  court,  Kimball  county; 
Neville.  Judge. 

Action  by  J.  J.  Kinney  and  L.  D.  Sberer 
against  tbe  Union  Pacific  Railway  Company. 
Judgment  for  plalntlflB.  Defendant  brings 
error.    Affirmed.  . 
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J.  U.  Tburaton.  W.  R.  Kelly,  and  B.  P. 
Smith,  tor  plaintiff  in  error.  H.  D.  Rhea, 
for  defendants  In  error. 

HARRISON,  J.  In  this  action,  In  the  dis- 
trict conrt  of  Kimball  county,  the  plolntllEB 
(defendants  In  error)  sousht  to  recover  of  the 
Union  Padflc  Railway  Company,  as  dam- 
ages, the  ralne  of  a  gray  staiiicm,  alleged  to 
have  been  stmck  and  killed  by  a  loromotiTe 
on  a  portion  the  company's  line  of  road  In 
Kimball  county.  Neb.,  it  being  further  al- 
leged that  the  striking  and  killing  of  tbe 
horse  were  due  to  the  negligent  and  careless 
manner  in  which  an  aiglne  and  train  of  cars 
were  operated  and  handled  by  the  employee 
of  the  company  at  the  time  of  the  occur- 
rence. Issues  were  joined  by  the  pleadings 
filed  by  the  parti ee,  and  a  trial  resulted  In  a 
Judgment  in  favor  of  the  plaintiffs  in  tbe  ac- 
tion. Tbe  company  presents  tbe  case  here 
for  review  by  error  proceedings.  In  Tlew  ot 
the  disposition  wblch  we  have,  aftn*  exami- 
nation, determined  must  be  made  of  the  case, 
a  further  or  more  extended  statement  is 
deemed  unnecesMiiT-  In  tbe  argument  in 
the  brief  filed  by  counsel  for  the  railway 
company,  it  is  urged:  (1)  "Tlie  court  sbonld 
bare  granted  def«idant'8  request  to  direct  a 
Terdl<4  for  defendant,  or  Its  motion  for  new 
trial."  (2)  'The  fifth  paragraph  of  tbe  peti- 
tion declares:  'Where  the  kllUng  of  said  stal- 
lion occurred  was  In  the  county  of  Kimball, 
and  In  the  state  of  Neliraska,  and  at  a  point 
about  one  and  one-half  miles  west  of  Kim- 
ball, in  the  said  county  and  state;  and  at 
said  point  there  Is  a  public  highway  runniiM; 
along  said  railroad  track;  and  said  defendant 
has  carelessly,  neidigently,  and  knowingly 
utterly  failed  to  construct  a  fence  along  said 
railroad,  or  in  any  manner  protect  stock 
from  straying  upon  said  track/  The  evi- 
dence, as  wlU  be  seen  by  referring  to  the  pre- 
ceding abBtract  and  bill  of  ^ceptions.  con- 
clusively establishes  tlmt  a  fciu-c  had  been 
erected  by  the  plaintiff  Kinney  on  tbe  south 
side  of  defendant's  right  of  way,  and  the 
public  highway  running  along  the  said  rail- 
road track  upon  the  south,  said  highway  par- 
tially on  defendant's  right  of  way.  leaving 
It  between  tbe  fence  and  the  road."  (H) 
"The  court  erred  In  that  by  the  third  instruc- 
tion it  charged  the  Jury  tlint:  'The  building 
of  a  fence  oa  one  side  of  a  railway  com- 
pany's lU^t  of  way  by  tbe  owner  and  occu- 
pier of  the  lands  on  that  side,  does  not  re- 
lease the  company  from  Its  duty  to  build  a 
fence  on  the  other  side  of  said  railway  com- 
pany's right  of  way.' "  (4)  "Tbe  uncontro- 
verted  evidence  shows  that  the  plaintiff  Kin- 
ney, in  permitting  his  stallion  to  run  at 
large,  was  guilty  of  n  breach  of  section  91 
of  the  Conaolldnted  Statutes  (Cobbey's  Ed.)." 
(5)  "Tbe  court  erred  In  overruling  the  ob- 
jection of  tbe  defendant  below  to  the  several 
questions  put  by  the  plaintiff  on  rebuttal  to 
U  G.  Kinney,  Charles  E.  Cronn,  and  J.  J. 
Kinney,  as  follows.  •  • 


To  properly  determine  the  force  of  each  of 
these  questions  raised  by  tbe  asirignments  of 
error,  a  reference  to  and  examination  of  tbe 
testimony  introduced  during  the  trial  of  the 
case^  oe  portions  of  it.  Is  made  ^lecessary. 
Attached  to  tbe  transcript  is  what  purports 
to  be  a  bill  of  exceptions,  and  to  contain  the 
evidence;  but  it  Is  not  authenticated  by  tbe 
certificate  of  the  clerk  of  the  trial  court,  an 
required  by  law,  and  cannot  be  used  for  any 
purpose.  Such  a  certificate  la  IndispensaUy 
necessary.  Wax  v.  State,  48  Neb.  18,  61  N. 
W.  117,  and  cases  cited.  In  the  decision  of 
the  case  of  Romberg  v.  Fokken,  47  Neb.  — . 
66  N.  W.  282,  oplnlcm  written  by  Norval,  J.. 
It  was  said:  "ThaX  which  purports  to  be  a 
bill  of  exceptions,  and  which  Is  attached  tu 
the  transcript,  does  not  appear  to  have  been 
flted  in  t^e  district  court;  nor  has  tbe  clerk 
of  that  court  certified  that  It  Is  either  the 
OTll^l  bill  of  exceptions  settled  and  al- 
lowed in  the  cause,  or  a  copy  thereof,  aa  re- 
quired by  law.  The  pretended  Mil,  there- 
fore^ must  be  Ignored,  and  ouinot  be  c<m- 
sidcved  for  any  purpose.  Anltman  v.  Pat- 
terson, 14  Neb.  S7,  14  N.  W.  804;  Hogan  v. 
O'Nlel.  17  Neb.  641.  24  N.  W.  213;  Plynn  v. 
Jordan,  17  Neb.  518.  23  N.  W.  But  it 

may  be  said  tbe  omission  of  the  cleric's  cer- 
tificate autb^ticatlng  tbe  bill  must  be  deem- 
ed to  have  been  waived  by  the  parties,  inas- 
much as  they  have  conceded  the  validity  of 
the  bill  of  exceptions  by  raising  no  objec- 
tions thereto  In  this  court.  Yates  v.  Kinney, 
23  Neb.  ({48.  37  N.  W.  590.  recognises  such 
rule,  but  we  do  not  hesitate  to  say  that  It  is 
unaonnd.  In  the  ex^xdse  of  Its  ai^Uate 
Jurisdiction  this  court  reviews  the  proceed- 
ings of  the  district  court,  and  our  only  means 
of  ascertaining  what  proceedings  were  bad 
and  taken  in  the  trial  court  In  any  case,  or 
what  pleadings  were  filed  therein,  Is  the 
transcript  of  the  record  of  that  court,  duly 
antbenUrated  by  the  proper  offlcer.  If  tbe 
parties  msy  waive  the  certificate  of  the  clerk 
of  the  district  court  to  tbe  ort^nal  bin  of  ex- 
ceptions, then  there  is  no  reason  why  they 
may  not  likewise  waive  the  authentication 
of  the  transcript  ot  tbe  final  Jn^pnent  or  or- 
der sought  to  lie  reviewed,  and  tbe  pleadings 
in  the  cjise.  The  statute  requires  both  the 
transcript  and  tbo  bill  of  exceptions  to  be  au- 
tbcntlcatrd  by  the  certificate  of  the  clerk  of 
tbe  district  court,  and  we  have  no  right  to 
ignore  or  dittregard  Its  mandatory  provlstona. 
Moore  V.  Wsterman,  40  Neb.  58  N.  W. 
fl40;  Otis  V.  Butters.  46  Neb,  492,  64  N.  W. 
1093;  Martin. V.  Fillmore  Co.,  44  Neb.  718, 
62  N  W.  8(S;  Yenney  v.  Bank,  44  Neb.  402. 
62  N.  W.  872."  See,  also,  Plrat  Nat  Bank 
of  Greenwood  v,  Cass  Co.,  47  Neb.  — ,  66  N. 
W.  300. 

As  tbe  decisions  of  the  questions  raised  by 
tbe  assIgnmeDts  of  error  and  discussed  in 
tbe  brief  or  argument  of  counsel  for  plaintiff 
in  error  necessitate  an  Inspection  at  the  evi- 
dence adduced,  and  we  have  Just  decided  the 
testimony  In  this  case  is  not  before  u^  and  as 
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alleged  errors  must  be  shown  by  the  record, 
or  be  presumed  not  to  have  occurred  (WHlis 
V.  State,  27  Neb.  9S.  42  N.  W.  920;  Romberg 
V.  Hediger,  47  Neb.  — ,  66  N.-  W.  283),  It 
f<^ow8  that  tbe  assignments  of  error  must 
be  oTerraled.  and  the  Judgment  ot  the  trial 
court  afflnned.  Affirmed. 


IOWA  I.VV  CO.  V.  SHEPARD  et  al. 

(Supreme  Court  txt  South  Dakota.    March  7, 
18B0.) 

MORTOAOB  FOBIULOSCltE — DEFBCTtTK  NOTICE, 

Mere  inaccurades  in  a  notice  of  a  mort- 
gage foreclosure  L^der  a  power  of  sale,  not  cal- 
culated to  be  miBleading.  are  insnffident  to  in- 
TBlidate  a  title  acgoired  thereunder,  when  tbe 
recitals  of  said  notice  reiidily  convey  *o  the  mind 
all  that  thp  statute  requires  to  be  published. 
(Syllabus  by  tbe  Court.) 

Appeal  from  circuit  court,  Kiugsbur}-  coun- 
ty; }.  O.  Andrews,  Judge. 

Action  by  tbe  Iowa  Investment  Company 
against  Jotan  Hhepard.  Impleaded  with  Louis 
C.  Tucker  and  others.  Judgment  for  plain- 
tiff, and  def«idant  Sbepard  appeals.  AtBrm- 
pd. 

R.  W.  Hobart.  for  appellant.  S.  E.  Hostet- 
ter  and  Alkeiu,  Bailey  &  Voorbees,  for  re- 
spondent 

FULLER,  J.  Basing  Its  right  upon  a 
claim  of  ownership,  plaintiff  brought  this  ac- 
tion to  quiet  title  to  certain  real  estate  de- 
scribed in  the  complaint,  and  this  appeal  is 
from  an  order  sustaining  a  demurrer  to  the 
answer  of  John  Shepard,  who  was  the  only 
party  defendant  appearing  therein.  The  un- 
disputed facts  disclosed  by  the  pleadings  are 
confessedly  sufficient  to  entitle  respondent 
to  all  the  relief  prayed  for,  provided  the  fol- 
lowing notice  or  advertisement  of  mortgage 
foreclosure  sale  under  a  power  of  sale  Is 
found  to  be  In  substantial  compliance  with 
the  statute:  "MMtgage  Sale.  Default  hav- 
ing been  made  in  the  payment  of  the  install- 
ment due  June  let,  1S91,  and  the  last  in- 
staltineut.  due  January  Ist.  1892,  un  a  cer- 
tain note  secured  by  mortgage  dated  January 
27th,  1887,  given  by  Louis  C.  Tucker  and 
wife,  Betsle  E.  Tucker,  to  F.  W.  Little,  and 
duly  recorded  In  the  office  of  the  register  of 
deeds  of  Kingsbury  county,  then  territory 
of  Dakota,  now  state  of  South  Dakota,  on 
the  12th  day  of  February,  1S87.  at  ten  o'clock 
a.  m.,  in  Book  14  of  Mortgages,  on  page  207. 
The  amount  claimed  to  be  due  thereon  at  the 
date  hereof  is  $12.90,  and  the  further  sum  of 
$50.09  attorney's  fees,  as  provided  in  said 
mortgage:  making  in  all  $G2.90  now  due. 
No  action  or  proceeillng  at  law  or  otherwise 
have  been  irwtltuted  to  recover  the  debt  se- 
cured by  this  mortgage,  or  any  part  thereof. 
Now,  tlierefore.  notice  ts  hereby  given  that 
under  and  by  virtue  of  the  power  ot  sale  con- 
tained in  said  mortgage,  and  the  statute  in 
such  case  made  and  provided,  the  mortgage 


will  he  foreclosed  by  sale  at  public  aucti*n. 
by  the  sheriff  of  said  Kingsbury  county,  ar 
his  deputy,  on  tbe  9th  day  of  April,  1892,  at 
ten  o'clock  in  the  forenoon  of  that  day,  at 
the  front  door  of  tbe  courthouse  in  the  city 
of  De  Smet,  In  said  county  and  state,  and 
substantially  described  in  said  mortgage  as 
follows,  to  wit:  The  southeast  quarter  of 
section  eleven  (11),  in  township  one  hundred 
and  ten  (110)  north,  range  flfty-elght  (58) 
west  of  the  5th  P.  M.,  being  159  acres,  more 
or  less.'    Dated  at  De  Smet,  So.  Dak.,  Feb- 
ruary 20tb,  1892.    F.  W.  Little,  Mortgagee. 
A.  P.  Shenlan,  Attorney  for  Mortgagee." 
The  following  provision  of  the  Compiled 
Laws  Is  the  statutory  rule  by  which  tbe  fore- 
going notice  must  be  measured:  "Every  no- 
tice must  specify:    (1)  The  names  of  the 
mortgagor  and  mortgagee,  and  the  asslgucc. 
If  any.    (2)  Tbe  date  of  the  mortgage.  (3) 
The  amount  claimed  to  be  due  thereon  at  the 
date  of  the  notice.    (4)  A  description  of  the 
mortgaged  premises,  conforming  substan- 
tially with  that  contained  in  tbe  mortgage; 
and,  (5)  The  time  and  place  of  sale."  Comp. 
Laws,  fi  5415.    Tbe  contention  of  appeltaot 
is  that  the  notice  nowhere  states  that  the 
mortgage  will  be  foreclosed,  that  it  Is  not 
stated  that  tbe  property  described  In  the 
notice  Is  the  property  covered  by  the  mort- 
gage, that  tbe  mortgagor  and  mortgagee  are 
not  named  therein,  and  that  "a  description  of 
the  mortgaged  premises  conforming  substan- 
tially with  that  contained  in  tbe  mortgage" 
is  not  given.    Evidently  tbe  object  of  the 
notice  contemplated  by  statute  Is  to  fully  ad- 
j  vise  all  Interested  persons  and  tbe  general 
!  publlf  of  the  existence  of  conditions  which 
I  authorize  a  foreclosure  by  advertisement; 
'  and,  even  though  the  words  of  tbe  statute 
I  be  not  employed.  Its  requirements  are  suffi- 
I  clently  complied  with  when  such  notice  Is 
I  reasonably  certain  and  clear  as  to  the  names 
of  the  mortgagor  and  mortgagee,  the  amount 
claimed  to  be  due  thereon  at  the  time  of  the 
notice,  the  time  and  place  of  sale,  together 
with  a  description  of  the  premises  to  be  sold, 
which  conforms  substantially  with  that  con- 
tained In  the  morigage.    Mere  inaccuracies, 
not  calculated  to  be  misleading,  are  insuffi- 
cieut  to  invalidate  a  sale,  iu  the  absence  of  u 
:  claim  that  any  one  has  been  Injured.  Wilts. 
I  Mortg.  Forecl.  §§  784-788  ;  2  Jones,  Mortg. 
!  (."tth  Hd.)  pp.  704-716,  incl.    Although  the 
I  syntax  and  grammatical  construction  of  the 
I  notice  uuder  consideration  is  subject  to  criti- 
1  cism.  a  cursory  examination  of  the  recitalK 
thereof  readily  conveys  to  the  mlod  all  that 
tbe  statute  requires  to  be  published.  While 
the  statute  does  not  specify  that  the  notice 
shall  state  tlint  the  mortgage  will  be  fore- 
closed by  II  sale  of  the  mortgaged  property, 
that  fact  is  clearly  ascertainable  therefrom. 
"Sald  mortgage  will  be  foreclosed  by  sale 
at  public  auction"  Is  the  language  used. 
What  mortgage?    The  one  upon  the  land  de- 
scribed In  the  notice.  "And  substantially 
described  in  said  mortgage       followw.  to 
Digitized  by  VorOOQ  IC 


452 


NORTHWBSTEBN  BBFOBTER,  YoL  00. 


wit  •  •  •  Dated  January  27th,  1887, 
SlTen  by  Louis  C.  Tucker  and  wife,  Betaie  £. 
Tucker,  to  F,  W.  Little,"  to  secure  the  pay- 
ment of  their  now  past-due  notes  described 
In  aald  mortgage  and  notice,  which  Is  signed 
"F.  W.  Little,  Mortgagee."  "The  amount 
claimed  to  be  due  thereon  at  the  date  hereof 
is  ¥12.90  and  the  further  sum  of  9S0  attoi^ 
ney's  fees,  as  provided  In  aald  mortgage; 
making  In  all  902.90  now  due."  No  question 
Is  raised  as  to  "the  time  and  place  of  sale," 
and  the  notice  specifies  eTerythlng  required 
by  section  5115.  and  is  sufficient  The  fol- 
lowing decisions,  In  which  slmUar  sale  no* 
tlces  under  a  power  have  been  construed 
sufficient  in  the  light  of  statutes  substantial- 
ly the  same  as  ours,  will  be  found  Instruct- 
iTe:  Maxwell  t.  Newton,  65  Wis.  261,  27 
N.  W.  31;  Model  Lodging  House  Ass'n  t. 
City  of  Boston.  114  Mass.  133;  Leet  t.  Mc- 
Master,  61  Barb.  23&  See,  also,  Powers  t. 
Kueckhoff,  41  Ho.  We  are  convinced 
tiiat  neither  the  parties  immediately  inter- 
ested, nor  the  public,  who  was  by  the  notice 
invited  to  attend  the  mortgage  foreclosure 
sale  for  the  purpose  of  bidding  upon  the 
property,  could  have  been  misled  or  preju- 
diced In  ai^  manner;  and  the  title  acquired 
by  a  purchase  at  aald  aale  by  plaintiff's  gran- 
tor ought  not  to  be  divested  or  invalidated. 
The  order  of  the  trial  court  sustaining  a  de- 
murrer to  the  answer  of  appellant  Is  af- 
flnned. 


SMAIL  T.  GILRUTH. 

(Siq>reme  Court  of  South  Daliota.  Feb.  28, 

1896.) 

Cbanoe  of  Vbvde, 
Under  the  provisions  of  aections  4800, 
4891,  Comp.  Law8,  tbe  tight  of  a  defendant  to 
have  the  place  of  trial  changed  to  the  proper 
county  ia  abaolate.  if  the  demand  and  motion 
therefor  are  duly  made,  and  the  court  cannot  re- 
tain the  case  on  the  ground  of  the  convenience 
of  witnesses. 
(Syllabus  by  tbe  Court.) 

Appeal  from  circuit  court,  Day  county; 
A.  W.  Campbell,  Judge. 

Action  by  Edwin  W.  Small  against  A.  C. 
(filruth.  From  an  order  denying  a  motion 
for  a  change  of  venue,  defendant  appeals. 
Keversed. 

Bennett  &  Sheldon,  for  appellant.  Jose- 
phuB  Alley,  for  respondent 

CORSON.  P.  J.  The  principal  question 
presented  by  the  record  In  this  case,  and  the 
only  one  we  sDaJl  consider,  is  as  to  the  right 
of  a  plaintiff  to  resist  a  motion  made  by  the 
defendant  to  change  the  place  of  trial  to  the 
proper  county,  where  the  defendant  resid- 
ed when  the  action  was  couimenced.  by 
proof  that  the  convenleuce  of  witnesses  and 
the  ends  of  Justice  would  be  promoted  by 
retaining  the  case  In  the  county  in  which 
the  action  was  commenced.  This  action  was 
commenced  in  Day  county,  and  the  sum- 


mons was  served  upon  tbe  defendant  Ii 
Ington  county.  Within  the  proper  tin 
defendant,  upon  an  affidavit  showing 
he  was  a  resident  of  Codington  conii 
the  time  the  action  was  commenced 
that  tbe  summoDB  and  complaint  were 
ed  upon  him  In  that  county,  made  dc 
that  tbe  place  of  trial  be  changed  to  tl 
ter  county,  which  was  followed  by  i 
tion  to  the  court  for  an  order  so  cha 
the  place  of  trial.  The  facts  stated  ! 
fendant's  affidavit  were  not  control 
On  the  hearing  of  this  motion  the  pi 
submitted  in  opposition  thereto  an  afl 
tending  to  prove  that  the  convenience  o 
D esses  and  the  ends  of  Justice  wou 
promoted  by  retaining  the  action  foi 
In  aald  Day  county.  This  affidavit  wi 
Jected  to  by  the  defendant,  but  the 
tion  was  overruled,  and  the  defendanl 
excited.  The  court  thereupon  dente 
motion  of  the  defendant,  to  which  ml! 
the  court  the  defendant  duly  exceptei 
Section  4890,  Comp.  Laws,  provides 
*in  all  other  cases,  the  action  ahall  be 
In  the  judldal  suthdlvlslon  In  which  tl 
fendaot  or  defendants,  oe  any  of  then 
reside,  or  may  be  served  at  the  comn 
ment  of  the  action."  And  section  4S9 
vldes  that,  "U  the  county  designate 
that  purpose  In  the  complaint  be  n< 
proper  county,  tbe  action  may,  noi 
standing  be  tried  therein,  unless  th 
fendant  before  tlie  time  for  answerli 
pires  demand  in  writing,  that  the  tri 
had  in  the  proper  county. 
be  observed  that  the  demand  for  a.  c: 
of  the  phice  of  trial  must  be  made  1 
the  time  for  answering  expires,  and 
be  made  Immediately  up<m  the  servl 
the  summons.  When  the  demand  la 
thorefore.  the  court  will  ordinarily  ha 
knowledge  of  what  tbe  laauea  in  the 
will  be;  and  if  the  demand  and  motio 
made  before  answer  or  demurrer,  as 
may  be,  tbe  court  cannot  properly  poe 
the  hearing  or  reaerve  Its  de<^^n  unt 
Issues  are  made  up.  Heald  v.  HeiHl 
Cal.  321,  4  Pac.  27.  It  would  seem, 
fore,  that  under  tbe  provisions  of  our 
the  defendant  bad  the  absolute  right  to 
the  place  of  trial  changed  to  the  i 
county,  where  all  theaubsequent  proce< 
In  the  case  should  be  had,  subject  t 
power  conferred  upon  the  court  to  fi 
change  the  place  of  trlaL  for  the  ca 
ieuce  of  witnesses,  or  other  causes  wpt 
In  the  statute,  and  that  such  a  motion  i 
not  be  defeated  by  proof  that  the  co 
lence  of  witnesses  requires  the  case 
retained.  This  right  of  tbe  defendant 
Important  one,  especially  when  a  defe 
Is  sued  in  a  county  hundreds  of  mile 
taut  from  his  place  of  residence.  Ai 
said  by  tbe  supreme  court  of  Wise 
in  Mciners  v.  Loeb.  m  Wis.  343.  25  : 
316:  "It  Is  the  plalntlfTs  duty  to  comi 
the  action  In  tb^  proper  county,  and. 
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does  not.  It  is  Ills  duty  to  consent  to  the 
change  to  tbe  proper  county  wben  demand- 
ed by  the  defendant;   and  If  he  refuses 
to  assent  to  such  change,  when  demanded, 
it  Is  the  duty  of  the  court,  on  motion  made 
within  the  proper  time,  to  make  au  order 
changing  the  place  of  trial  to  the  proper 
county."   Bringing  the  action  In  the  wrong 
county  is  the  fault  of  the  plaintiff,  and  he 
has  no  right  to  be  beard  as  to  the  place  of 
trial  for  the  convenience  of  wttnesres,  after 
the  proper  demand  has  been  made,  until 
the  action  Is  transferred  to  the  proper  coun- 
ty, where  it  should  hare  been  commenced. 
The  decisions  are  not  In  entire  harmony  up- 
on thl3  question,  but  the  later  cases  seem  to 
sustain  the  views  herein  expressed.   In  the 
early  case  of  Coulllard  t.  Johnson,  24  Wis. 
533,  the  BQpreme  court  of  that  state  held 
the  contrary  doctrine.    But  In  Melners  t. 
Loeb,  supra,  that  case  was  overruled.  The 
headnote  of  the  latter  case  is  as  follows: 
"Under  section  2621,  Rev.  St.,  the  right  of 
the  defendant  to  a  changeof  venue,  when  the 
county  designated  in  the  complaint  is  not 
tbe  proper  place  of  trial.  Is  absolute,  If  the 
demand  and  motion  therefor  are  duly  made. 
The  court  cannot  retain  tbe  cause  on  the 
ground  that  the  convenience  of  witnesses 
and  the  ends  of  Justice  would  be  promoted 
ther'by.    CouiUard  v.  Johnson,  24  Wis.  533, 
overruled.*'   It  Is  true,  as  stated  by  counsel 
fur  the  respondent  In  his  brief,  that  subse- 
itueutly  to  the  former  decision  the  legisla- 
ture of  that  state  made  an  amendment  to 
tbe  law;  but  we  think  It  is  quite  clear  from 
the  opinion  In  the  case  that  the  court  would 
have  overruled  Coulllard  v.  Johnson,  had  no 
such  change  been  made  In  tbe  law.  In 
Hanchett  t.  Finch,  47  Cal.  192,  the  su- 
preme court  of  California  held  a  doctrine 
similar  to  that  announced  In  CouiUard  v. 
Jobnson,  supra;  but  In  the  later  decisions 
in  that  state  Han<ftiett  v.  Finch  seems.  In 
effect,  though  not  in  terms,  to  have  been 
orerraled.    Cook  v.  Pendergast,  61  Cal.  72; 
Heald  v.  Hendy,  65  Cal.  321,  4  Pac.  27;  Ab 
Fong  V.  Stemes.  79  Cal.  30.  21  Pac.  381; 
McSherry  T.   Mining  Co.,  U7  Cal.  637,  32 
Pac.  711.   Tfae-conrt  of  appeals  of  the  state 
or  \evF  York,  In  Veedcr  v.  Baker,  83  N. 

loii,  had  before  it  the  precise  question 
now  before  this  court,  and  the  language  of 
tbat  court  is  so  forceful  and  pertinent  that 
we  copy  froo  tbe  opinion  at  some  length: 
"Tlie  counsel  for  the  plaintiff,  however, 
read  Id  oppositio'i  to  the  motion  affidavits 
papers  from  which  the  court  might 
l>tTe  determined  that  the  conrenlence  of 
witnesios  and  the  ends  of  Justice  would  have 
^•^u  promoted  by  refusing  tbe  change;  and 
au  order  denying  the  motion  upon  these 
zruunds.  It  is  claimed,  would  so  far  rest  In 
diacivtion  as  not  to  be  reviewable  by  this 
court.  But  we  are  of  the  opinion  tbat  the 
43efcudant'fl  right  to  hare  tbe  place  of  trial 
i-baDgi!d  was  an  alisolute  right,  aod  that 
bi»  motion  to  secure  tiio  right  could  not  be 


defeated  by  showing  that  the  convenience 
of  witnefeses  aod  the  ends  of  Justice  would 
be  promoted  by  retaining  the  place  of  trial 
In  St.  Lawrence  county.  The  defendant,  in 
such  case,  has  the  right  to  move  for  the 
change  solely  upon  tbe  ground  that  the  prop- 
er county  for  the  trial  Is  not  stated  in  the 
complaint;  and  If  be  can  be  met  on  tbe  mo- 
tion by  affidavits  showing  tbat  an  impar- 
tial trial  cannot  be  bad  in  tbe  county  to 
which  he  demands  tbe  change,  or  that  tbo 
convenience  of  witnesses  and  the  ends  of 
Justice  will  be  promoted  by  refusing  tbn 
change,  he  may  be  taken  by  surprise,  and 
cannot  be  prepared  to  meet  such  affldaTits. 
Hence  the  orderly  and  regular  practice  is 
to  order  tbe  change  upon  defendant's  mo- 
tion, and  then,  If  the  plaintiff  desires  a 
change  to  any  other  county,  on  tbe  grouodu 
stated  In  the  two  last  specifications  of  sec- 
tion 967,  be  must  make  his  motion  upon  affi- 
davits which  the  defendant  can  be  prepared 
to  meet.  Authority  is  given  in  tbat  section, 
not  to  retain  a  place  of  trial,  but  to  change 
the  place  of  trial.  These  views  as  to  the 
proper  procednre  are,  so  far  as  we  are  in- 
formed, in  accordance  with  tbe  uniform 
practice  in  such  cases  in  tbe  supreme  court. 
Parte  V.  Camley,  7  How.  Prac.  355;  Hub- 
bard V.  Insurance  Co.,  11  How.  Prac.  149; 
Assurance  Co.  v.  Sweetland,  14  Abb.  Prac. 
240."  And  the  orders  of  tbe  general  and 
special  terms  denying  the  defendant's  mo- 
tion, were  reversed.  As  tbe  provisions  of 
our  Code  relating  to  the  change  of  the  place 
of  trial  were  taken  from  the  Code  of  New 
Tork,  the  decision  of  the  highest  court  of 
that  state  construing  these  provisions  is  en- 
titled to  great  consideration.  Wallace  v. 
Owsley,  11  Mont.  219,  37  Pac.  790;  Pearse 
V.  Bordelean,  3  Colo.  App.  351,  33  Pac.  140. 
The  order  of  the  circuit  court  denying  thif 
motion  of  the  def  entlant  is  reversed,  and  tbat 
court  Is  directed  to  grant  tbe  motion. 
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Action  aoainst  Nonbbsidbnt— Orusr  fob  Po»- 

LIGATION  —  AtTACHMBXT—  Jci>01f  EKT  — PkOOP 

or  Publicatios—CokbectK'S  om  Appbai,. 

1.  Leave  to  file  a  supplemental  abstract  fop 
the  sole  purpose  of  preseuting  a  corrected  print- 
er's Affidavit  of  pnblicfttion,  not  before  the  triarl 
court,  but  filed  therein,  nunc  pro  tunc,  long  aft^r 
an  iij-iioal  had  been  perfected,  will  not  be  allawetl. 

2.  In  an  action  agoinst  a  nonresident  de- 
fendant having  property  within  the  state,  jxq 
order  for  the  publication  of  the  summons  may 
Rrantcd  before  said  property  has  been  actuallv 
seized  under  attachment,  and  upon  an  affiduvit 
which  contains  a  statement  of  ail  the  jnrisrlio- 
tionai    factH.    together    witli    evulcDce  telatiug 
thereto  snflicient  to  convince  the  wurt  of  the  \.  x- 
istpnce  of  1  cast-  authorizing  fl  siil'MtitutPrt  aerv- 
ice  under  the  statute.  . ,  .  v, 

3  A  judgment  lu  a  suit  auxoA  toy  attachment 
need  not  direct  a  f«ale  of  tbe  PflPf In  aatisfai*. 
tioii  thereof,  as  the  law  oxi.liojtly  imposes  ttiat 
duty  upon  the  attachinis  nfticcr. 

4.1»rool   that   a  n»tu-p  w   P"»»UKh*M\   \n  , 
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weekly  newspaper  for  seven  snccessiTe  tnaes 
commencing  oo  December  25,  1S91,  and  conclnd- 
iug  on  Febroarr  5,  1892,  ib  auQicient  to  show 
a  pabHcatton  tbereof  "once  in  eacb  week  for  nix 
raccesaiTe  weeks,"  as  required  by  statute. 
(SyllabtiB  bf  tbe  Court  )■ 

Appeal  from  drenlt  court,  Davison  couaty; 
D.  Haney,  JvAm. 

Action  by  the  Iowa  State  Savings  Bank 
against  Jacob  Jacobson.  There  was  a  indg- 
ment  for  plaJattff,  and  from  an  order  deny- 
ing a  motloQ  to  vacate  the  aame  defendant 
appeals.  Afl9rmed. 

A.  E.  Hitchcock,  for  appellant.  Palmer, 
I'reston  tS:  Rogde,  for  respondent. 

FULLER,  J.  This  appeal  is  by  the  defend- 
ant from  an  order  overruling  a  motion  to  va- 
cate and  set  aside  a  Judgment  rendered  in 
the  above-entitled  action  upon  liis  promis- 
sory note,  together  with  all  proceedings  had 
therein  before  and  since  said  Judgment  was 
entered.  The  substantive  facts  and  proceed- 
ings, briefly  stated,  are  as  follows:  A  sum- 
mons was  Issued  by  respondent's  attorney, 
and  placed  in  the  hands  of  the  sheriff  with 
the  direction  that  the  same  be  personally 
served.  In  his  return,  dated  December  23, 
1S91,  said  office  stated  that  he  could  not 
find  the  defendant  In  this  state,  and  that  be 
verily  believed  him  to  be  a  resident  of  Sa- 
lem, Or.  On  the  same  day  respondent's 
counsel  presented  bis  affidavit  and  verified 
complaint  to  the  ti-ial  court,  and  obtained  an 
order  directing  a  substituted  service  of  the 
aummons  by  publication,  which  was  thcre- 
npoo  filed  in  circuit  court,  together  with  an 
affidavit  and  boud  for  an  attachment,  upon 
which  a  writ  of  nttachmont  issued  on  said 
23d  day  of  December,  1891.  and  by  virtue  of 
which  the  real  property  in  controven^  was 
levied  upon  and  seized  by  the  sheriff  five 
days  thereafter.  On  the  24th  day  of  Decem- 
ber, 1891,  pursuant  to  the  court's  order  above 
mentioned,  copies  of  the  summons  and  com- 
plaint were  addressed  and  mailed  as  required 
by  statute  to  the  appellant,  Jacobson,  at  Sa- 
lem, Or.,  and  the  summons  was  published  in 
the  Mitchell  Capital  for  the  first  time  tm  the 
following  day,  as  riiown  by  the  nffldnvit  of 
the  business  manager  of  said  newspaper.  On 
the  18th  day  of  April,  1892,  a  default  judg- 
ment in  respondent's  favor  against  appellant 
for  the  full  amount  claimed  was  rendered 
and  docketed  in  circuit  court,  and  a  special 
t>xec-utiOD  was  Issued,  directing  the  sale  of 
the  attached  real  property  in  satisfaction 
thprcof.  which  was  accordingly  sold,  pursu- 
ant to  a  published  notice  of  sale,  on  the  28tb 
day  of  May,  1892,  and  the  usual  certitlcare 
of  sale  wiiH  executed  and  delivered  to  the 
purchaser  thereof. 

Before  iiro<'(H>din)'  to  an  examination  of  the 
subjects  presented  by  appellant's  assignment 
of  errors,  wc  will  dispose  of  the  following 
question  of  practice,  to  which  our  attention 
Is  directed  by  respondent's  amendeil  ab(4trai.*t 
and  apiK-llnnt's   ulijwtlons   rheroto:  More 


than  five  months  after  this  appeal  was  per- 
fected, and  upon  appUcatl<Mi  of  counsel  for 
respondent  to  the  trial  court,  an  order  was 
granted,  by  wblcn  respondent  was  allowed 
to  file,  nunc  pro  tunc,  a  corrected  affidavit  of 
the  publicaticn  of  the  summons,  and  also  a 
corrected  affidavit  of  the  publication  of  the 
notice  of  sheriff's  sale,  both  of  which  were 
filed  as  of  the  date  of  the  original  affidavits, 
and  by  said  order  were  made  a  part  of  the 
Judgment  roll  herein.  In  our  opinion,  appel- 
lant Is  entitled  to  have  the  order  appealed 
from  considered  upon  the  record  before  the 
trial  court  when  the  same  was  entered.  Up- 
on the  hearing  of  the  motion  to  vacate  and 
set  aside  the  proceedings,  when  the  attention 
of  respondent  was  first  directed  to  the  al- 
leged imperfect  affidavits,  he  appeared  to  be 
well  satisfied  with  their  form  and  substance, 
and  it  is  now  too  late,  after  an  appeal  has 
been  taken,  to  file  supplemental  or  substitut- 
ed affidavits  for  the  consideration  of  this 
court.  I^dd  V.  Couzlns,  35  Mo.  514;  Clel- 
land  V.  People.  4  Ckilo.  244;  Klrby  v.  Supe- 
rior Court,  68  Cal.  604,  10  Pac.  119.  It  will 
be  observed  that  the  order  for  the  service  of 
the  summons  by  publication  was  granted  by 
the  court  on  the  day  ot  the  Issuance  of  the 
attachment,  and  that  the  summons  was  pub- 
lished three  days  before  the  sheriff  actually 
levied  upon  the  real  estate  of  appellant  by 
virtue  of  the  warrant  of  attachment  Ap- 
pellant's contention  Is  that  the  court  was 
without  power  to  order  the  summons  to  be 
published,  because  his  real  property  had  not, 
prior  to  the  granting  of  said  order,  been  seiz- 
ed under  the  warrant  of  attachment  Sec- 
tion 4900  of  th'  Oompiled  Laws  provides 
tliat:  "Where  the  person  on  whom  the  serv- 
ice of  the  summons  is  to  be  made  cannot, 
after  due  diligence,  be  found  within  the  state, 
and  that  fact  appears  by  affidavit  to  the  sat- 
Isfa<'tton  of  the  court  or  a  Judge  thereof,  and 
it  iu  like  manner  appears  that  a  cause  of 
actlou  exists  a^lnst  the  defendant  in  re- 
spect to  whom  the  service  Is  to  be  made,  or 
that  he  Is  a  proper  party  to  an  action  relat- 
ing to  real  property  In  this  state,  such  court 
or  Judge  may  grant  an  order  that  the  service 
be  made  by  the  publication  of  a  summons 
In  either  of  the  following  cases:  •  •  • 
(3)  fl'^here  he  rthe  defendant]  is  not  a  resi- 
dent of  this  state,  but  has  propwty  therein, 
and  the  couri  has  Jurisdiction  of  the  subject 
of  the  action."  Notice  to  a  nonresident  de- 
fendant having  property  within  the  state  Is 
the  sole  object  6t  substituted  service,  and  in 
order  that  such  notice  may  be  adequate,  and 
constitute  due  process  of  law,  the  required 
Jurisdictional  ^^mdltions  must  be  shown  to 
exist,  iu  thi'  manner  provided  by  statute. 
The  verified  complaint  attached  to  and  made 
a  part  of  the  affidavit  upon  which  the  order 
for  the  publication  of  the  summons  was 
granted  states  a  cause  of  action  In  favor  of 
the  plaintiff  nnd  against  the  defendant,  the 
subject-matter  of  which  Is  clearly  within  the 
Jurisdiction  of  the  (•ouri.  Affiant,  in  said  af- 
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fldavlt,  stfttea  from  Us  owd  peHonal  knowl- 
edge that  appellant  remoTed  from  thla  state 
two  or  tbree  yeora  prior  to  the  date  thereof, 
and  upon  infwmatioD  and  belief  swears  that 
he  la  not  now  a  resldfflit  of  thla  state,  but  a 
reeldent  of  the  city  of  Salem,  in  the  state  of 
OreKOD.  where  be  Is  engaged  In  the  lumber 
bnatnesK  In  further  support  of  the  recital 
"that  the  defendant,  after  diligent  search, 
cannot  be  fonnd  wlthtn  this  state,"  but  has 
property  herein,  and  for  the  purpose  of 
showing  good  Mth  and  honest  effort  to  ob- 
tain persmal  serriee  of  the  snmmonB,  the 
following  evidential  facta  were,  by  the  af- 
fiant, submitted  to  the  court:  "Deponoit  is 
informed  by  C.  J.  Johnscm,  Esq.,  who  ad- 
vises affiant  that  he  has  communications 
from  said  defendant,  and  that  he  resides  at 
Salem,  Oregon,  as  aforesaid,  and  engaged  In 
the  business  of  a  inmbw  dealer;  and  also 
from  Mr.  Joseph  Bice,  who  advises  affiant 
that  his  residence  and  post-office  address,  as 
he  rerlly  beltores  ftom  his  eorrespondoice 
with  him,  is  at  Salem,  Oregon;  and  from  J. 
B.  Wells,  register  of  deeds  of  Davison  coun- 
ty. South  Daluita,— it  appears  that  said  Ja- 
cob  JacobsoD  acknowledged  a  deed  of  con- 
veyance for  real  estate  before  one  John  U. 
Payne,  a  notary  puUlc,  residing  at  Salem, 
Or.  *  *  *  That  affiant  baa  made  inquiries 
of  the  above-named  persona  for  the  purpose 
of  ascertaining  his  residence,  and  he  Is  ad- 
vised by  them  aa  beretoAve  stated,  and  that 
it  is  impossible  to  obtain  personal  snrtce 
upon  the  defendant  within  this  statei  That 
the  defwdant  has  property  hi  this  state,  as 
this  deponent  is  Informed  and  believes,  to 
wit,  the  southwest  ^  of  section  32,  township 
108,  range  <62)  Mxty'two,  In  Davison  county, 
and  lot  7  In  block  2  in  Grider's  addition  to 
Mitchell,  8.  D."  Upon  the  foregoing  affida- 
vit, which  states  all  the  ultimate  statutory 
facts,  together  with  spedflc  probative  evi- 
dence of  their  actual  existence,  the  court  was 
fully  JnsUtied  in  granting  the  order  appealed 
from,  wlUiont  nlt«lw  inquiry  as  to  tlie  attach- 
ment of  the  real  peaperty  tliovtai  described. 
Viewed  In  the  light  of  the  statute,  and  meas- 
ared  In  all  Its  parts  by  the  rule  promulgated 
by  bis  honor.  Judge  Shanntm,  In  1  Dak.  000, 
Append.,  the  affidavit  before  us  meets  every 
Jurisdictional  requirement.  In  order  to  Justify 
the  publication  of  a  summons  In  an  action 
like  the  presmt  It  is  only  necessary  to  con- 
vince the  court  of  the  required  facts,  amimg 
wblch  Is  the  existence  within  the  state  of 
property  belonidng  to  a  nouresldoit  defend- 
ant upon  whom  personal  service  cannot  be 
had;  and.  If  tha  defendant  tells  to  appear 
within  the  time  limited  by  law.  the  action 
Is  effectual  for  no  purpose,  unless  the  proper- 
ty previously  found,  ss  shown  by  the  affida- 
vit for  the  publication  of  the  summons,  is 
Helped  under  a  writ  of  attachment.  From  the 
mse  upon  which  appellant  measurably  relies 
for  a  reversal  of  the  order  from  which  this 
appeal  is  taken  we  quote  the  following: 
"The  mnrt.  In  such  a  suit,  csnnnt  proceed. 


unless  the  officer  finds  some  property  of  Oe- 
foodant  on-  which  to  levy  the  writ  of  attach- 
ment. A  return  that  none  can  be  found  is 
the  end  of  the  case,  and  deprives  the  court 
of  further  Jurisdiction,  thont?h  the  publica- 
tion may  ha^-e  been  duly  made  and  proven 
In  court."  Pennoyer  v.  Neff,  95  U.  3.  726. 
Upon  the  theory  that  property  Is  always  In 
the  possession  of  Its  owner,  and  the  assump- 
tion that  he  will  look  to  any  legal  proceed- 
ings instituted  to  affect  the  same,  the  pub- 
lication of  a  summons,  immediately  followed 
by  the  seizure  of  property  under  an  attach- 
ment. In  time  to  enable  him  to  appear  and 
defend  before  Judgment,  Is  sufficient  to  eon- 
far  Jurisdictiou  upon  a  court  over  the  at- 
tached property  of  a  nonappearlng  nonresi- 
dent defendant  For  the  purposes  of  an  at- 
tachment  the  action  is  deemed  commenced 
against  a  nonresident  defendant  when  the 
summons  Issues,  provided  publication  th»e- 
of  is  commenced  within  30  days;  and  the 
writ  may  then  issue,  or  at  any  time  after- 
wards, within  tlie  rule  above  announced. 
Gomp^  Laws,  |  4893.  No  authorities  have 
been  cited,  and  we  find  none,  based  upon  a 
statute  like  ours,  that  go  to  the  extent  of 
holding  that  a  court  is  without  Jurisdiction 
to  grant  an  order  for  (he  publication  of  a 
summons  until  the  property  of  a  nonresident 
defendant  has  been  selaed  under  an  attach- 
ment. It  Is  very  clear  that  under  the  statute 
tUs  action  cannot  be  commenced  by  the  pub- 
lication of  a  summons  unless  property  Is 
found,  and  that  it  cannot  be  effectually  pros- 
ecuted to  Judgment  unless  such  property  Is 
previously  seized  In  the  manna*  above  sped- 
fled. 

Counsel's  contention  that  all  proceedings 
in  the  action  are  void,  and  should  be  vacated 
and  set  aside,  because  the  Judgment  contains 
no  recital  requiring  the  sheriff  to  sell  the  at- 
tached property  In  satisfaction  thereof,  is 
without  merit.  The  action  was  upon  a  con- 
tract for  the  recovery  of  money  ouly,  and  no 
question  as  to  ttie  right  of  an  attachment 
was  involved  therein.  The  statute  grants  it 
pending  the  litigation  as  security  for  the  sat- 
isfaction of  the  Judgment  wboi  obtained, 
and  provides  the  manner  by  which  the  at- 
tached property  shall  be  sold,  and  the  pro- 
ceeds thereof  applied  in  satisfaction  of  tiie 
Judgment.  By  seizing  the  property  under  a 
valid  writ  liased  upott  a  proper  affidavit  and 
undertaking,  the  attachment  lien  was  ciT>at- 
ed,  and,  by  a  compllftuce  with  the  statute, 
was  preserved  until  Judgment  was  entered, 
when  it  became  the  duty  of  the  sheriff  to  sat^ 
Isfy  the  same  out  of  the  pn^ierty  attached 
and  In  bis  hands  for  that  purpose  alone. 
Section  5000,  Comp^  Laws,  and  juecedlng 
proTleions,  which  create  snd  relate  to  the  at- 
tachment right.  See.  also,  Anderson  v.  Goff 
(Cal.)  13  Pac.  73;  Low  v.  Henry,  9  Cal.  538; 
Wap.  Attachm.  5ia  Otir  conclusion  Is  that 
a  Judgment  In  an  action  aided  by  an  attach- 
ment need  not  direct  the  sheriff  to  sell  the 
property  seized  thereunder,  because  the  law 
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pUiiuly  (]c'Qiies  his  duty,  and  expressly  tndt- 
(■ntos  the  saccesslve  steps  to  be  taken  by 
said  attnoliing  officer  in  subjecting  the  prop- 
erty to  tliu  satisfaction  of  tbe  demand. 

Tho  onlcr  of  tlie  court  upon  which  the  sub- 
'iiifiKnl  service  is  based  directs  that  the 
siiiiiiiKiiis  ha  published  In  the  Mitchell  Capi- 
tal <iii(-e  ill  each  week  for  six  successive 
weeks;  and  the  printer's  affidavit,  so  far  as 
material,  is  as  follows:  "A.  E.  Dean,  of  said 
'■(unity  ami  state,  belnj:  first  duly  sworn,  on 
his  o;uli  says  that  the  Capital  Is  a  weekly 
newspaiRT  of  jieuerai  circulation,  printed 
ami  published  'v  Mitchell.  In  said  county  and 
state,  by  the  Mitchell  Printing  Co..  and  has 
beeu  suL-li  newspaper  during  the  time  here- 
inbefore tiK'ationed;  and  that  I,  A.  E.  Dean, 
the  undersigned,  am  business  manager  of 
said  newspaper,  in  charge  of  the  advertis- 
ing depiirtiuent  thereof,  and  have  personal 
knowledge  ot  all  the  facts  stated  In  this  affi- 
davit, and  that  the  advertisement  headed 
'Sumraous,'  a  printed  copy  of  which  is  here- 
unto attaclied.  was  printed  and  published  in 
the  said  newspaper  for  seven  successive  Is- 
sues, to  wit,  the  tirst  publication  being  made 
on  December  25,  1801,  and  the  last  publica- 
tion on  February  5,  1802."  It  is  not  claimed 
that  the  service  is  in  fact  incomplete,  and  no 
point  Is  madf:  that  the  summons  was  not 
ptinted  in  the  paper  indicated  by  the  court; 
but  counsel  for  appellant  confidently  main- 
tolne  that  there  Is  no  sufficient  proof  that 
the  summons  was  published  "once  in  each 
week  for  six  successive  weeks,"  as  required 
by  the  statute'  and  directed  by  the  court 
Commencing  on  December  25.  1891.  and  con- 
cluding OD  February  5,  1892,  the  summons 
was  published  In  a  weekly  newspaper  for 
seven  successive  Issues.  In  ordinary  accep- 
tation, the  expression  "weekly  newspaper'' 
anetrln^  conveys  the  idea  of  a  paper  Is- 
sued once  a  week,  and  the  phrase  "for  seven 
successive  issues,"  when  used  with  reference 
to  a  ])iiblU  :itlon  in  a  weekly  newspaper,  sim- 
ply nieaus  iliat  such  publication  appeared  In 
the  colunma  thereof  once  each  week  for  seven 
consecutive  weeks;  and  when  the  date  of 
the  first  and  last  publication  Is  glveu,  as  in 
the  attidavlt  before  us.  the  above  conclusion 
is  irn>si.stilile.  What  has  been  said  cODcem- 
ing  the  pulilication  of  the  summons  applies 
with  equal  force  to  tl>e  notice  of  sale,  and 
without  hesitation  we  pronounce  the  proof  of 
publication  In  each  instance  entirely  auffl- 
elent  Finding  no  error  In  the  record,  the 
order  appealed  from  Is  affirmed. 

HANKY,  J.,  took  no  part  la  the  decision. 


DAVIS  et  al.  v.  MATTHEWS. 
ONmw  Court  of  Sontfa  Dakota.   Feb.  20, 
1886l) 

AUTHOBITT  OF  AolST. 

▲  MoresldeDt  asent,  aotfaorlxed  by  his 
piadlpal  and  charged  with  the  exelaslTe  manoge- 


I  meat  of  a  real-estate  loan  bnsioess  in  this 

inL'Iuding  the  examination  of  titles  and  ft 
I  Bure  of  mortgages,  has  implied  authority  to 
a  local  aabagent,  through  whom  all  the  bu 
has  been  transacted,  to  retain  a  lawyer,  whf 
the  interests  of  his  priociimJ  demai^  pnfes 
,  attention. 

(SyllnbuB  by  the  Cotirt.) 
i     Appeal  from  circuit  court,  HcCook  ce 
'  Joseph  W.  Jones,  Judge. 

Action  by  Park  Davis  and  others,  pai 
under  the  name  of  Davis.  Lyon  &  < 
against  E.  P.  Matthews.  Judgment  for  ; 
tiffs,  and  defendant  appeals.  Affirmed 

E.  H.  Wilson,  for  appellant  Davts, 

&  Gates,  pro  se. 

FULLER,  J.    At  the  trial  of  this  ct 
the  court  below  the  Jury  returned  a  v 
of  $100  against  the  defendant  In  plai: 
favor,  upon  a  claim  for  attorneys*  fees, 
appeal  is  by  the  defendant  from  a  jadj 
accordingly  entered,  and  from  an  order 
ruling  a  motion  for  a  new  trial.  Whil 
testimony  essential  to  a  determination  < 
questions  of  law  presented  will  be  treai 
connection  therewith,  a  proper  nnden 
Ing  of  the  theory  upon  wblch  the  cast 
tried  requires  a  statement  of  the  most  In 
tlal  facts  disclosed  by  the  record.  Then 
no  question  as  to  the  value  of  the  set 
and  It  Is  not  claimed  that  appellant  perse 
employed  respondents  to  perform  the 
In  this  state  and  the  territory  from  whl< 
same  was  organized  appellant  s  residt 
Milwaukee,  had  been  for  more  than  12 
!  engaged  continuously  in  the  land  and  n 
'  tate  loon  business  through  his  agent  li 
city,  to  whom  it  appears  he  had  dele 
full  power  and  authority  te  transact  the 
With  actual  knowledge  on  the  part  of  i 
lant  and  under  the  Immediate  snpervtsl 
his  Milwaukee  agent  the  business  aba 
ferred  to  was  all  transacted  for  appdla 
M.  Grlgsby,  Esq.,  of  the  city  of  Slonx 
j  Frequently,  and  whenever  Mr.  Orlgsby  i 
;  with  appellant  concerning  his  business  I 
territory  and  state,  he  was  Invariably 
to  understand  by  that  gentleman  tha 
Day,  the  Milwaukee  agent  bad  full  c 
I  of  the  same.    Furthermore,  the  benefl 
I  rived  from  the  numerous  transactions  c 
on  and  consmnmated  by  Mr.  Grlgsby  i 
;  request  of  Mr.  Day,  Including  the  noatt' 
^  der  consideration,  seem  to  have  been  a 
ed  and  retained  by  appellant  without  ai 
i  Jectlon.    Under  this  arrangement  and 
j  name  of  appellant,  money  was  loaned, 
;  were  paid,  mortgages  were  foreclosed, 
was  bought  and  sold,  both  at  privat 
foreclosure  sale,  and  all  business  lncl< 
thereto  was  transacted  by  Mr.  Day  as 
ager  for  appellant  through  the  agency  < 
Grlgsby.     Under  the  authority  actua 
ostensibly  conferred  by  appellant  Mr 
had  power  "to  do  everything  necesss 
proper  and  usual  in  the  ordinary  coa 
bustneaa  for  effecting  the  porpoae  < 
agency."   Section  3961,  Corop.  Lawa. 
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pears  ftom  the  evidence  tbat  tbe  owner  of  a 
certain  tract  of  land  upon  wUch  appellant 
beld  a  mortgage  to  secure  a  loan  made 
tbronsh  the  agency  ahore  mentioned  had 
allowed  the  premises  to  tie  scM  tor  delln- 
qoent  taxes.  A  deed  had  been  Issued,  and  it 
became  necessary  to  take  Immediate  steps 
to  remore  the  cloud  thus  occasioned,  and  pro- 
tect the  Interests  of  appellant.  The  serrlces 
performed  by  respimdents  wa«  In  connection 
with  this  mattw,  and  Are  c<mceded  by  appd- 
hmt  to  be  of  the  ralue  for  which  Jud^ent 
was  rendered.  Before  respondents  were  em- 
ployed, Mr.  Day  and  Mr.  Grlgsby  had  talked 
the  matter  over  frequently,  and  had  made  nu- 
merous attempts  to  ^ect  an  adjostment  of 
the  diflCemce  between  appellant  and  the  hold- 
ers of  the  tax  deed  without  litigation.  Mr. 
Grlgsby  testified:  "They  [the  hcdders  of  the 
tax  deed]  wanted  us  to  pay.  I  thtaik,  9400.  I 
was  frequently  in  Mr.  D^'s  office,  and  we 
talked  the  mattw  over,  and  .decided  that  we 
would  fight  the  case,  and  not  pay  the  sum." 
"Acting  under  the  instructions  of  Mr.  Day, 
I  emjOoyed  the  plaintiffs  to  clear  up  the 
Title  to  the  tax  deed,  and  to  act  as  attorneys 
for  Matthews  in  clearing  up  the  same  land." 
"My  dlreeUons  always  came  from  Mr.  Day. 
After  these  tiansactlons.  I  saw  Mr.  Mat- 
thews, and  he  always  expressed  his  satisfac- 
tion. Brerythlug  was  all  risAit,  and  he  gave 
me  to  ODderstand  that  Mr.  Day  bad  full 
char^  of  all  his  business."  From  the  fore- 
going and  other  testimony  of  Mr.  Grlgsby 
found  in  the  reccwd,  whoi  considered  with 
the  numerous  letters  ot  ISi.  Day  in  relation 
to  the  matter  befwe  us,  It  is  evident  that 
appelant  cannot  escape  liability  in  case  it 
should  be  found  that  Mr.  Day  had  actual 
or  ostensible  authority  to  onploy  respondents 
to  p«Torm  the  servtee  to  recover  for  which 
this  action  was  brought.  Although  Mr.  Grlgs- 
by, as  an  attorney  at  law,  had  rmdeied  pro- 
fessional services  In  other  and  distinct  mat- 
tes, under  the  dh«cUim  of  Mr.  Day,  his  ac- 
tion in  connection  with  the  employment  of 
re^KMDdentB  In  this  case  was  purely  mechan- 
ical and  ministerial,  and  In  effect  the  nme 
as  though  Mr.  Day  had  ma-ely  directed  Mr. 
Grigsby  to  requrat  respondents  to  perform  the 
service  for  Mr.  Matthewa  If  Mr.  Day  had 
authority  to  employ  respondents,  he  could 
dele^te  that  power  to  Mr.  Grlffiby,  under 
section  4iOQS  of  the  Comidled  Laws. 

This  brings  us  to  a  consideration  of  the 
moat  important  question  preerated  by  the 
record.  The  time  was  near  at  baud  when 
appellant,  under  the  statutory  limitation, 
would  be  estopped  from  commencing  an  ac- 
tion to  avoid  the  force  and  effect  of  the  tax 
deed  recorded  neariy  three  years  prior  thereto, 
romp.  Laws,  |  1610.  Appellant  for  many 
years  had  known  that  his  managing  agent, 
Mr.  Day,  was  emidoylng  an  attorney  in  this 
terrltwy  and  state  to  render  such  professional 
services  as  might  be  required  in  connection 
with  the  local  business  of  hlo  principal,  and 
had  at  all  times  aetiutesccd  therein,  and  sanc- 


tioned the  practice,  by  receiving  the  braieflts 
d^ved  therefrom,  and  by  paying  for  the 
same  without  objection.  Neither  appellant 
nor  Mr.  Day,  so  far  as  disclosed  by  the  rec- 
ord, was  erer  within  the  boundaries  of  this 
state;  end  it  vras  manifesUy  necessary,  from 
the  methods  employed,  as  well  as  from  the 
nature  and  extent  of  the  boslaeas  transacted, 
that  an>ellant  should  ddegate  to  Mr.  Day 
full  authority  to  employ  an  attorney  when- 
ever it  became  necessary.  The  fact  that  Mr. 
Day  bad  usually  emjAoyed  Mr.  Grlgsby  does 
not  tend  tq  prove  that  he  was  without  pow- 
er to  direct  Mr.  Grlgsby  to  place  the  mat- 
ter wlUi  which  respondents  were  intrusted 
entire  within  thdr  hands,  and  that  was 
Just  what  appears  to  have  been  d<me.  With 
reference  to  the  business  tbat  was  being 
transacted  Mr.  Day  had  the  powon  of  a  aea- 
eral  manager,  and  vras  authorised  to  do  or 
cause  to  be  done,  in  the  usual  and  accustomed 
manner,  everything  necessary  to  protect  the 
interest  of  his  principal.  Meehem,  Ag.  396; 
Insurance  Co.  v.  Gmnert,  112  111.  68;  Bodlne 
V.  Insurance  Co.,  61  N.  T.  117;  Bank  t.  Mar- 
tin, 46  Am.  Dec.  87;  Briggs  Town  of 
Georgia,  10  Vt.  68;  Clark  v.  Randall,  S  Wis. 
138.  Appellant  craicedefl  that  the  services 
rendwed  1^  respondents,  for  which  be  has 
paid  nothing,  were  valuable;  and  under  tiie 
law,  as  applied  to  the  tects  before  us,  he  can- 
not escape  liability.  From  a  regardful  con- 
sideration of  the  numerous  assignments  of  er- 
ror relating  to  the  court's  charge  to  the  jury 
and  to  its  rulings  on  questions  of  evldmce, 
we  find  nothing  for  which  the  case  should  be 
revwsed.  The  Judgment  appealed  from  Is 
therefore  affirmed. 


BOWMAN  T.  KNOTT. 
(Sapreme  Court  of  Sontli  Dakota.    Marrh  4. 
1896. 

ExBCCTios-  Sale— Notice. 
Undur  a  Btatute  tbat  requires  public  no- 
tice to  be  givea  for  at  least  10  days  before  an 
officer  can  sell  property  levied  upon  by  rirtue 
of  an  execution,  a  sale  and  delivery  thereof  upon 
8  dayg'  notice  is  anautfaorized,  and  renders  the 
seizare  and  ail  subsequent  proceedings  the  acbi 
of  e  treepaflser  from  the  beginning. 
(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  MInnebalia  coun- 
ty; Joseph  W.  Jones,  Judge. 

Action  by  O.  J.  Bowman  against  George  A. 
Knott.  Jud^ent  for  defendant.  Plaintiff 
appeals.  Reversed. 

C  A.  rhristopherson,  for  appellant  Bailey 
&  Brockway,  for  respondent. 

FUIjIjER,  J.  This  action  In  conversiMt  is 
by  a  Judgment  debtor  against  a  sheriff,  to  re- 
cover S57.00,  the  alleged  value  of  certain  per- 
sonal property  seized  and  sold  under  an  exe- 
cutlon  issued  by  a  Justice  of  the  peace,  and 
directed  to  said  officer.  There  was  a  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Respondent  filed  co  brief,  and^the  only  ques- 
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tion  presented  by  appellant  la  the  sufBciency 
of  tlie  notice  of  sale,  whicb  was  published  In 
a  nvekly  newspaper  once  a  week  for  two  con- 
secutiTe  weeks,  as  followa:  October  12  and 
October  19.  iS&l:  and  said  notice  ^edfled 
that  the  salt-  would  take  place  od  the  20th  of 
said  mouth  and  year.  Before  au  offlcer  can 
proceed  to  sell  property  levied  upon  by  virtue 
of  an  execution,  l'.e  must  cause  public  notice 
thereof  to  be  glvon  for  at  least  10  days  be- 
fore the  day  of  sale.  Comp.  Laws,  H  S141, 
6117.  Where  but  8  days  Intervene  between 
the  first  publication  and  the  day^of  sale,  It  Is 
very  evident  that  the  statute  requlrlnK  such 
notice  to  be  given  "for  at  least  ten  days  be- 
fore the  day  of  sale''  is  not  aatlafled.  The 
statute  is  mandatory,  and  expressly  prohibits 
a  sale  of  property  uaUl  at  least  10  days'  no- 
tice has  been  given,  either  by  posting  notlcea. 
or  by  publication  tibereof,  as  tlie  case  may  re- 
quire. An  officer  must  strictly  pursue  a  stat- 
ute by  wlilcli  be  Is  authorised  to  direst  the  ti- 
tle to  property,  and  transfer  it  to  another, 
without  the  consent  of  the  owner.  It  was  In- 
cumbent -ipcm  tht-  shenff  to  show  a  substan- 
tial compliance  with  the  statute,  and  as  the 
execution  gave  him  no  authority  to  sell  until 
at  least  10  days'  notlee  bad  been  given,  a  sale 
based  upon  an  S-day  notice  was  without  au- 
thority, and  the  sdzure  and  all  subsequent 
proceedings  became  the  acts  of  a  trespasser 
nb  initio.  GrlBwold  v.  Sundback  (8.  D.^  00 
N.  W.  1068;  Carrier  v.  Esbaugh,  TO  Pa.  St. 
2a»;  SnUth  v.  Gates.  21  Pick.  55.  Respond- 
ent, having  rellnqui^ed  hts  lieu  by  an  un- 
warranted sale  of  the  propaty,  was  without 
legal  process  under  which  to  Justify.  The 
Judgment  of  the  trial  court  Is  reversed,  and  a 
new  trial  Is  awarded. 


SCAMAN  v.  GALLIGAN  et  a.1 

(Supreme  Court  of  South  Dakota.  Feb.  26, 
189&) 

BKQITenTBKRD   PbOPEKTT  —  CoSVEVANCK  —  JuiJU- 

MENT — Sale— CouiiTR— JrKisincTiiix. 

1.  A  morigage  extMnited  by  a  part}'  who  ha» 
lte*-n  enjoiued  from  truiuiferriiig  or  Uicumliering 
his  property,  real  and  personal,  aatil  the  further 
tmloT  of  the  court,  is  not  vnlid  as  ncjiinst  the  in- 
terest of  the  plaintiff,  in  whose  belinlf  the  injunc- 
tion ord^T  was  granted,  in  the  hiimls  of  a  party 
having  actual  notice  of  the  injnuttion  order  at 
the  time  the  mortj^nge  vus  so  exi-cuted. 

2.  Where  property  of  a  jmiuincnt  debtor  has 
been  sold  for  less  than  the  auiimnt  of  the  judg- 
ment, and  redeemed  from  suc-li  miU-  by  the  judg- 
ment debtor,  the  property  niny  agnin  be  sold  tm  a 
second  execution  issued  on  tlie  same  judgment  i 
for  the  balance  due  thereon. 

3.  It  is  not  essential  tliat  the  juriBdirtion  of 
a  superior  court  sliould  affirmatively  appear  in 
tlie  judfonent  roll.  If  it  does  not,  and  tne  con- 
trary d'lOfl  not  tlicreiii  afTirmatively  appear,  juris- 
diction will  be  presumed. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Clark  county; 
J.  O.  Andrews,  Judge. 

Action  by  Dora  L.  Seaman  against  Ed- 
ward  M-   Qalllgan  and   Mat  tie  Galllgan. 


There  was  a  judgment  in  favor  of  the  latter 
defendant,  and  from  an  order  d«iytng  a  new 

trial  plaintiff  appeals.  Affirmed. 

F.  E.  Strawder,  P.  G.  Bohri,  and  C.  X. 
Seward,  for  appelhint  J.  W.  Wright.  S.  A'. 
Keenan,  and  C.  G.  Sherwood,  for  roapond- 
vnta. 

COBSON,  P.  J.  This  was  an  action  to  fore- 
close a  reat-mtate  mortgage  executed  by  the 
defendant  Edward  H.  Galllgan  to  the  plain- 
tiff, Dora  Seaman.  The  defendant  Edward 
M.  Galllgan  made  no  defense,  but  the  de- 
fendant Mattle  OaUlgan  answered,  and  Judg^ 
ment  was  reudered  In  her  favor.  A  motion 
for  a  new  trial  was  made  and  denied,  and 
from  an  order  denytnjs  the  same  the  plain- 
tiff appeals. 

Mattle  Galllgan.  In  her  answer,  states,  in 
substance,  that  In  the  year  1888  tb»  said  Ed- 
ward M.  Galllgan  commenced  an  action  for 
divorce  against  her.  in  the  then  district  coart 
m  and  for  Clark  county;  that  In  July,  188S. 
said  district  court  granted  an  order  requiring 
the  said  Edward  to  pay  this  defendant  a  cer- 
tain sum  as  alimony  pending  the  action,  and 
restraining  and  enjoining  the  said  Edward 
from  transferring  or  incumbering  bis  prop- 
erty, real  or  personal,  until  the  further  order 
of  the  court;  that  said  order  was  duly  serv- 
ed upon  the  said  Edward  on  or  about  the 
23d  of  July,  1888;  that  said  money  has  not 
been  paid,  and  that  the  said  order  has  at  all 
times  remained  in  full  force  and  effect;  that 
said  divorce  action  was  tried  In  June,  18B1, 
and  a  decree  of  divorce  was  duly  granted  to 
this  defendant,  Mattle  Galllgan,  togetfara- 
with  a  Judgment  against  the  said  Edward 
for  97o  temporary  alimony,  and  |I600  perma- 
nent allmonr.  and  the  costs  of  the  action: 
that  on  or  about  Augtist  15,  1801,  an  execu- 
tion was  duly  iMoed  upon  said  Judgment, 
under  and  by  vlrtoe  of  which  the  property 
described  in  plalntiflTs  mor^ge  In  this  ac- 
tion was  sold  and  bid  In  by  the  said  Mattle 
Galllgan  for  the  sum  of  f  1,  costs  and  charges 
of  sale:  that  the  said  sale  was  duly  con- 
firmed by  the  <-ourt,  and  certificate  of  sale 
duly  issued  by  the  sheriff  thereon  to  the  said 
Mattle  GaUlgan.  The  said  Mattle  GalUgan 
further  alleges  that  the  plaintiff,  at  the  time 
of  the  execution  of  the  mortgage  in  nmtro- 
versy  In  this  action,  had  actual  notice  of 
said  order  of  Injtmctlon,  and  that  said  mort- 
gage was  given  by  said  Edward  M.  Galllgan 
for  the  purpose  of  defrauding  the  said  Mat- 
tle Galllgan,  of  which  tbe  said  plaintiff, 
through  her  agent,  John  A.  Seaman,  had  full 
notice;  and -the  said  Mattle  Galllgan  con- 
cludes with  a  prayer  that  said  mortgage  be 
adjudged  null  and  void,  and  canceled.  In 
a  supi>lt>mental  answer,  she  alleges,  in  sub- 
stance, that  the  said  Edward  M.  Galllgan 
redeemed  the  property  from  tbe  sale  made 
to  her,  tbe  said  Mattle  Galllgan.  hereinbefore 
net  forth,  and  that  a  second  execution  was 
Issued  upon  the  said  Judgment  in  the  divorce 
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action,  and  tbe  said  property  lurliuifd  in  tbe 
mortgage  in  this  action  was  again  sold  under 
and  by  virtue  of  said  second  execution,  and 
bid  ofE  by  the  said  Alattle  Galiigan  for 
tbe  sum  of  1420  and  coats  and  chafes  of 
sale;  that  said  sale  was  duly  confirmed,  a 
certificate  of  sale  duly  tasued  to  her.  and 
she  was  still  the  owner  of  the  aame.  To 
recapitulate  as  to  dates:  The  iDjtinctlon  or^ 
tier  waa  made  and  served  upon  Edward  M. 
<ialllgau  in  Jul)-.  1888;  the  mortgage  In  suit 
was  executed  in  February,  1888;  tbe  divorce 
actioa  was  tried  In  June,  1891;  and  the  sale 
of  tbe  property  under  the  second  .execution 
was  made  December  10, 18^ 

On  the  trial,  the  defendant  Mattie  Oalltgan 
offered  in  evidence  the  injunction  order  made 
by  the  district  court  on  July  23.  1888.  This 
order  waa  objected  to  on  the  ground  that 
"the  order  was  subsequently  merged  In  the 
final  decree."  There  seems  to  have  been  a 
stipulation  made  In  connection  with  the  of- 
fer, as  follows:  "It  Is  stipulated  and  agreed 
that  the  action  of  Galllgan  vs.  Galligan,  In 
which  the  Injnnctlon  order  was  granted 
which  has  been  referred  to  and  ottered  In 
evidence,  was  pending  at  and  prior  to  tbe 
granting  of  said  injunction,  and  pending  and 
undetermined  from  that  time  ontll  the  de- 
cree which  has  been  offered  In  evidence  was 
rendered,  and  all  of  the  time."  The  order, 
with  this  stipulation,  waa  pn^rly  admit- 
ted. The  evident  purpose  of  offering  tbe  or- 
der was  to  prove  that  at  the  time  the  de- 
fendant Eklward  M.  Galligan  executed  the 
mortgage  in  suit,  1»  was  enjoined  from  sell- 
ing or  incnmbexing  bis  property.  This  the 
ordw,  in  connection  with  the  stipulation, 
tended  to  prove;  and  it  was  not  material 
that  the  injunction  order  was  subsequently' 
merged  In  the  Judgment  or  decree,  if  such 
was  the  leeal  effect  The  mortgage,  being 
executed  prior  to  the  sssumed  merger,  was 
not  validated  or  affected  by  the  subsequent 
decree;  and,  being  executed  while  the  In- 
junction order  was  In  full  force  and  effect 
it  was  not  valid,  as  against  Mattie  Galllgan, 
In  the  hands  of  any  mortgagee  who  had  ac- 
tual or  legal  constructive  notice  of  the  re- 
straining order,  for  the  reason  that  the  said 
Kdward  M.  Galllgan  was.  by  reason  of  the 
inJuDctton  ordw,  Incapacitated  from  making 
a.  valid  mortgage,  as  against  her,  to  any  per-, 
non  having  actual  or  legal  ooufftructlve  notice 
at  the  injunction  order.  1  High.  Inj.  |  838; 
2  Story,  Eq.  Jar.  |  906;  Greenwald  v.  Rob- 
(>rts.  4  Ilelsk.  494;  Wiilsl^  v.  Ranch  Co.  (S. 
D.)  68  N.  W.  540.  The  injunction  order, 
with  the  sberifTs  return  of  personal  service 
upon  said  Edward  M.  Galli^n,  constituted 
an  important  linlc  In  defendnnfa  evidence, 
to  show  the  Invalidity  of  plaintlfre  mortgage 
as  against  the  defendant  Mattie  Galllgan, 
foUovred.  as  It  was,  by  evidence  that  John 
A.  Seaman,  tbe  husband  and  ng(>nt  of  the 
plaintiff,  liad  actual  notice  of  the  lujnnctlon 
order  when  the  mortgage  in  ault  was  execut- 
ed. 


Tbe  defendant  next  offered  In  evidence  the 
Judgment  execution,  and  return  of  the  sher- 
iff la  the  action  of  Galllgan  v.  Galllgan, 
which  were  admitted  in  evidence  againat  the 
objection  and  nceptlons  of  the  plaintiff.  By 
this  Judgment,  Mattie  Galligan  was  granted 
a  divorce  against  tbe  said  Edward  M.  Galli- 
gan, and  a  Judgment  for  $075  for  temporary 
and  permanent  alimony,  and  the  costs  of  tbe 
action.  It  was  further  adjudged  and  de- 
creed that  said  Judgment  from  and  after  its 
date,  should  constitute  a  lien  upon  the  land 
of  said  Edward  M.  Galligan  and  all  improve- 
ments thereon.  Whether  or  not  this  clause 
had  any  effect  it  is  not  material  to  inquire, 
as  the  Judgment  constituted  alien,  when  dock- 
eted, upon  the  real  estate  of  said  Edward  M. 
Galligan.  By  tbe  sheriff's  return  on  the  ez- 
ecutifm,  it  appears  that  the  real  estate  In- 
cluded In  platntlff'B  mortgage  was  sold  under 
aaid  execution,  and  bid  In  by  Mattie  Galllgan 
for  one  dollar  and  costs  and  charges  of  sale. 
It  la  admitted  that  this  sale  waa  duly  con- 
firmed by  the  court,  and  subsequently  re- 
deemed from  such  sale  1^  the  Judgiment 
debtor,  Edward  M.  Galligan.  We  do  not 
dearly  perceive  the  object  or  purpose  of  of- 
fering this  execution  and  return  thereon  as 
evidence  on  the  part  of  Biattfe  Galllgan,  and 
it  Is  somewhat  difficult  to  discover  any  the- 
ory upon  which  they  were  admissible.  But, 
If  it  was  MTor  to  admit  them,  it  was  error 
without  prejudice,  and  need  not  be  further 
considered.  The  Judgment  was  properly  ad- 
mitted, as  it  conclusively  proved  that  ssld 
Mattie  Galligan  had  secured  a  lien  jxpoa  aaid 
Edward  M.  Galllgan's  property  by  reason  of 
the  injunction  order,  superior  to  that  of  the 
plaintiff,  assuming,  as  the  court  found,  that 
tbe  plaintiff  took  her  mortgage  with  notice 
of  the  aaid  Injunction  order. 

The  defoidant  Mattie  Galligan  next  offei-ed 
In  evidence  a  second  execution  issued  upon 
eald  Judgment,  and  the  return  of  the  aheriff 
thereon,  from  whleli  It  appeared  that  tbe  aame 
property  was  again  sold  under  the  second  exe- 
cution, and  bid  in  by  the  said  Mattie  Galll- 
gan for  $420,  Thla  sale  waa  ateo  confirmed, 
and  a  certificate  of  sale  issued  to  said  Uattle 
Galllgan,  which  at  tbe  time  of  the  trial  had 
not  been  redeemed  tvpm  sale.  Tlila  execution 
and  return  were  also  admitted  against  the  ob- 
jection and  exception  of  the  plaintiff.  The 
question  therefore  presented  Is:  Can  a  second 
execution  be  Issued  upon  the  aame  Judgment, 
and  be  levied  upon  the  same  real  property 
I  sold  under  a  former  execution,  and  redeemed 
by  the  Judgment  debtor  from  the  former  sale? 
The  Code  of  this  state  provides  for  a  redemp- 
tion of  pn^rty  sold  by  two  clatisea  of  per- 
sons. The  first  class  Includea  the  Judgment 
debtor  and  his  successois.  Tbe  second  class 
includes  creditors  having  Hens  by  Judgments 
or  mortgages  subsequent  to  that  on  which  the 
property  has  been  sold,  and  this  latter  class 
Is  termed  "redemiitlonera."  Gomp.  I^aws,  8 
5150.  The  effect  of  s  redemption  by  the  Judg- 
ment debtor  Is  tbns  stiated  ip  section  5155, 
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Comp.  juiwb:  "If  the  debtor  redeem,  the  ef- 
fect of  the  sale  ts  termiuated,  and  be  is  re- 
stored to  bla  estate."  The  seetton  then  pro- 
vides for  the  manner  of  canceling  the  sole  up- 
on such  redemption  by  the  debtor.  There 
would  seem  to  be  no  ralld  reason  why  a  ividg- 
ment  creditor  under  whose  execution  a  sale 
has  been  made  for  less  than  the  amount  of  j 
bis  judgment,  and  which  has  been  redeemed 
by  the  judgment  debtor,  should  not  have  the 
right  to  issue  a  secoud  execution,  and  sell  the 
same  property  again  after  a  redemption  by 
Htic-h  debtor.  If  the  first  sale  is  terminated, 
and  the  debtor  is  restored  to  his  estate,  the 
Judgment  for  the  unpaid  balance  still  remains 
a.  lien  upon  the  property.  This  seems  to  hare 
been  the  view  taken  of  a  similar  statute  by 
the  court  of  appeals  of  New  York.  In  Bodine 
V.  Moore,  18  N.  Y.  'Ail,  on  page  851,  the  court 
says:  "A  redemption  by  the  debtor  renders 
the  sheilff's  sale  null  and  void,  as  though  it 
bad  never  taken  place.  The  very  Judgment 
on  which  the  sale  was  had  becomes  again  a  | 
hen,  if  It  was  not  fully  satisfied  by  the  bid, 
and  the  laud  may  be  again  sold."  Pbyfe  v. 
Eiley,  15  Wend.  248;  Warren  v.  Fish,  7  Minn.  ; 
432  (Gil.  347);  »ettlemire  v.  Newsome,  10  Or.  ! 
446;  Boyce  v.  Wight,  2  Abb.  N.  C.  163. 

It  is  further  contended  by  ttie  appellant  that  ; 
the  court  erred  tn  overruling  appellant's  ob- 
jection to  the  followiug  question:    "Q.  Mr.  I 
Wright,  I  will  ask  you  to  give,  as  near  as  you  i 
van,  the  conversation  you  had  with  John  A.  | 
Seaman  at  the  time  you  claim  to  have  noti- 
ced him  of  the  pendency  of  this  injunction  of 
which  you  have  already  testified,  in  the  fall 
of  1888.    (Oblected  to  by  plalntiCT's  counsel, 
as  Immaterial,  on  the  ground  that  the  rela- 
tionship of  principal  and  agent  has  not  been  ; 
siiown  to  exist  between  these  parties,  and 
that  John  A.  Seaman  is  not  a  party  to  this  I 
action.)"    This  objection  was  property  over-  . 
ruled.    The  additional  abstract  submitted  by  ■ 
the  respondent  discloses  the  fact  that  there 
was  a  large  amount  of  evidence  tending  to 
show  that  John  A.  Seaman  was  acting  as  the 
agent  of  the  plaintiff  iu  loajilng  hex  money, 
and  that  he  actually  transacted  the  business 
resulting  in  the  giving  of  the  mortgage  In 
suit,  as  her  agent.    At  the  time  this  evidence 
was  Introduced,  the  case  was  being  tried  be-  . 
fore  a  jury,  but  subsequently,  by  consent,  the  . 
ease  was  taken  from  the  Jury,  and  decided  by 
the  court.    The  court  found  that  the  said  > 
John  A.  Seaman  was  the  agent  of  the  plain-  i 
tilt,  and  transacted  all  the  business  pertaining 
to  this  mortgage  as  her  agent,  and  that,  at  the 
time  the  mortgage  was  executed,  said  John  A.  ; 
Seaman  was  fully  informed  of  the  existence 
of  the  injunction  order.    The  objection,  there- 
fore, was  not  well  taken. 

The  appellant,  in  rebuttal,  introduced  In  evi- 
dence the  answer  or  cross  complaint  of  Mat- 
tie  GalliKan,  in  the  action  of  Galligan  v. 
Galligan,  over  the  objections  of  the  respond- 
ent; and  she  contends  that  It  appears  there- 
from that  the  court  had  no  Jurlsdictlcm  to 
grant  the  defeniiant  in  that  action  a  decree  oC 


divorce  and  alimony,  for  the  reason  that  such 
cross  complaint  or  answer  shows  that  Mattie 
Galligan,  the  defendant  in  that  action,  was  not 
a  resident  of  the  then  territory  at  the  time  or 
prior  to  the  filing  of  aald  cross  complaint  or 
answer.  Waiving  the  question  as  to  the  ad- 
missibility of  the  answer  or  cross  complaint, 
for  the  purpose  of  showing  the  want  of  juris- 
diction in  the  court,  without  Introducing  In 
evidence  the  entire  Judgment  roll,  such  cross 
complaint  did  not  establish  the  fact  that  tbe 
couit  did  not  have  Jurisdiction  to  render  tbe 
judgment  and  decree  In  that  action.  Such 
cross  complaint  did  not  afllrmatlvely  show 
that  the  court  had  not  jurisdiction.  It  Is  not 
enough  that  the  record  of  a  superior  co\irt 
does  not  affirmatively  show  that  the  court  bus 
Jurisdiction  when  the  Jndgmeut  Is  collaterally 
attacked,  but  the  record  mnst  show  affirma- 
tively that  the  court  had  not  jurisdiction;  oth- 
erwise, the  court's  jurisdiction  will  be  presum- 
ed. Richards  V.  Matteson  (S.D.)  65  N.W.42H. 
Bee,  also.  Black,  Judgm.  ||  270-270.  Inclnslvi\ 
and  cases  cited.  All  that  (^>pea^s  In  said  an 
Bwer  or  cross  complaint  baring  upon  tbis 
question  is  that  certain  acts  of  cruelty  com- 
plained of  are  allied  to  have  been  committee' 
at  Cktimcil  Bluffs,  in  tbe  state  of  Iowa;  tha 
the  plaintiff.  Edward  M.  Galligan.  desertetl 
her  while  there;  and  her  t^ayer  for  alimony, 
which  is  as  follows:  "And,  fifth,  that  all 
costa  of  this  action,  including  the  necessary 
traveltng  expenses  of  this  defendant  from 
Ck)uncil  Bluffs,  Iowa,  to  Clark  county,  Dakota, 
and  return,  for  the  purpose  of  attending  the 
trial  of  this  action,  to  be  paid  by  said  plalutlfT, 
and  that  the  court  grant  such  otb&  relief  as 
to  him  seems  just  and  right."  These  all^a- 
tlons  aud  prayer  for  relief  come  very  far  short 
of  showing  affirmatively  that  said  Mattie  Gal- 
ligan was  not  a  resident  of  the  then  territory, 
when  such  cross  complaint  was  filed,  or  had 
not  been  such  for  the  period  of  90  days  prior 
thereto.  But  It  may  be  a  serious  question 
whether  any  term  of  residence  Is  required  on 
the  part  of  a  defendant  who  defends  in  an  ac- 
tion for  a  divorce,  and  who  seeks  and  obtains 
affirmative  relief  in  such  an  action.  The  pro- 
visions of  the  statute  relating  to  divorces  pre- 
scribe no  term  of  residence  for  a  defendant-, 
but  the  term  of  residence  required  seems  to 
be  limited  to  plaintiffs  only.  It  Is  not  neces- 
sary, however,  to  decide  that  question  In  this 
case,  for  the  reason,  as  before  stated,  that  the 
cross  bill  does  not  show  affirmatively  that 
said  Mattie  Galligan  had  not  resided  in  the 
territory  for  00  days.  This  court  will  there- 
fore presume  that,  if  such  residence  was  nec- 
ussai'y.  (uitisfauwry  proof  of  that  fact  was 
made.  This  court  concludes,  therefore,  ttiat 
the  execution  of  the  mortgage  In  controversy 
by  Edward  M.  Galligan,  and  Its  acceptance 
by  the  plaintiff,  either  personally  or  through 
her  authorized  agent,  with  knowledge  that  the 
injunction  order  had  been  made,  eoustltuted 
a  contempt  of  the  court's  order,  and  rendered 
the  mortgage  Invalid  and  of  no  force  or  effect 
as  against  said  Mattie  OaUIsao.   The  Aai- 
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In^rs  of  the  court,  itn  conduBioDB  of  law.  aod 
judfTinent  are  correct.  The  court's  onler  de- 
nylnf;  a  motion  f«r  a  new  trial  Is  therefore  af- 
tinned. 


CONNER  T.  KNOTT. 
(Bivreme  Court  of  flinith  Dakota.    MnnJi  4. 
1806. 

Cum  AKD  DU.tV8BT— C^BKBMU.  DlNUli— 

Under  a  general  denial  in  an  action  in 
claim  and  delivery  againtrt  a  sheriff,  the  defend- 
ant nia.T  show  that  the  goods  in  controversy  are 
tfa«  property  of  a  third  peraon,  aod  that  hia  pos- 
MWioD  i«  lii^tfuU  tv  virtue  of  a  writ  of  attach- 
ment under  which  said  property  was  wized. 
(SyllHbufl  hy  the  Conrt) 

Appeal  from  drcuit  dourt,  Minnehaha  wun- 
ty;  Joaeph  W.  Jonea,  Judge. 

Action  by  Jeaale  F.  Conner  against  George 
A.  Knott  Judgment  for  philntUF.  Defend- 
ant appeals.  ReverHed. 

Joe  Klrby,  for  appellant.  Wlnaor  &  Kltt- 
redge,  for  respondent. 

FULLISK,  J.  ClalmiD};  to  be  the  owner  of 
certain  household  effects,  including  a  piano, 
naentloned  lu  the  complaint,  and  alleged  to 
hare  been  wrongfully  taken  and  detained  by 
the  defendant,  plaintiff  brlnge  this  action,  in 
flalm  and  dellTery,  to  recover  the  Immediate 
possession  thereof.  Under  the  answer,  which 
is.  In  effect,  a  general  denial,  and  after  the  de- 
fendant had  Introduced  evidence  tending  to 
Hhow  that  the  property  in  queation  belonged 
to  C.  J.  Conner,  the  husband  of  plaintiff,  coun- 
fiel  for  appellant  attempted  to  justify  the 
seizure  and  deteution  thereof  by  the  defend- 
ant sheriff  under  a  warrant  of  attachment 
fair  upon  Its  face,  and  directed  againat  the 
property  of  said  C.  J.  Conner.  Upon  the 
theory  that  Justifying  evidence  of  the  aelmre, 
poaaeaalon,  and  retention  of  the  property  by 
the  aheriff  by  virtue  of  the  writ  was  not 
within  the  lasuee,  nor  admissible  under  a 
general  denial,  all  of  aald  eTidence  was  ex- 
ploded, and  the  ruUng  of  the  court  thereon 
la  aaaigned  as  error. 

The  trial  resulted  In  a  verdict  upim  all  the 
laanea  against  the  defendant,  In  plalntlfTs 
fftTor,  and  the  defendant  appeals  rrom  a  Judg- 
ment entered  thereon,  and  from  an  order 
ovemilinff  a  motion  for  a  new  trial.  Aa  the 
aboTe  rallng  will  require  a  new  trial,  and  In 
view  of  the  dlapoaltlon  of  eourta  to  allow 
amendmenta  in  the  interest  of  justice,  an  as- 
signment of  error  relating  to  a  ruling  upon 
what  appears  to  t>e  a  valid  objection  to  the 
introduction  of  any  evidence  uuUer  the  com- 
plaint wlU  receive  no  attention.  While  It  la 
wtll  settled.  In  replevin  at  common  law, 
that  an  ofllcer,  in  order  to  Justify  the  seizure 


of  property  ciaimtMl  by  or  found  in  the  pos- 
session of  a  stranger  to  the  writ,  must  plead 
the  specific  facts  upon  which  he  bases  his 
special  property  or  right  to  possession,  he 
Inay,  according  to  the  code  system,  under  a 
general  denial,  show  that  hla  possession  of 
the  property  Is  rightful,  by  virtue  of  legal 
prtHVKH  under  which  the  same  was  seized,  or 
he  utiiy  show  that  the  property  Is  not  wrong- 
fully tletalued,  by  proving  tltte  In  himself  or 
In  a  stranger.  Agricultural  Wortcs  t.  Young 
(8.  D.)  «2  N.  W.  4»2;  Schulenberg  t.  Harrl- 
man,  21  Wall.  44.  In  Missouri  It  was  held 
that  "where,  in  such  a  proceeding,  defend- 
ant makes  a  general  denial  of  title  in  plain- 
tiff, he  may  justify  under  legal  process 
againat  the  rightful  owner."  Boasev.  Thomas. 
3  Mo.  App.  472.  "In  an  action  In  replevin 
the  defendant  may  show,  under  the  general 
issue,  that  the  goods  in  controversy  are  the 
property  of  a  third  person,  held  by  defend- 
ant, aa  sheriff,  under  a  writ  of  attachment." 
Young  V.  Ulaacock,  79  Mo.  674;  Bailey  v. 
Swain,  4r>  Ohio  St.  657,  Itl  N.  E.  370;  Janeen 
T.  Bffey.  10  Iowa,  227.  In  Snook  y.  Davis. 
6  Mich.  106,  it  was  said  that  *in  replevin  the 
defense  that  the  property  was  taken  under 
legal  proceedings  against  a  third  person, 
claimed  to  be  the  owner  thereof,  is  admis- 
sible under  the  general  Issue,  without  notice." 
fiee,  also,  Richardson  v.  Steele,  »  Neb.  4H3,  4 
N.  W.  83.  "In  replevin,  aU  that  la  neces- 
sary, In  order  to  enable  the  defendant  to 
prove  any  defense  which  be  may  have,  is  to 
deny  all  the  allegations  of  tlie  ^intiff's  pe- 
tition." BaUey  v.  Bayne,  20  Kan.  657;  Davis 
T.  Warfield,  :i8  Ind.  461;  Verry  t.  Small,  Ifi 
Gray,  121;  Soprla  v.  Tmaz,  1  Cola  W>:  Timp 
Dockham,  32  Wia.  146;  Delany  v.  Cuming 
(Wla.)  8  N.  W.  887.  If.  as  alleged,  plaintiff's 
property  was  seized  and  taken  from  lier  ac- 
tual possession  by  the  defendant,  no  sur- 
prise could  result  from  an  offw  to  Justify  the 
seizure,  possesaltm,  and  retention  thereof  un- 
der a  writ  of  attachment.  Wrongful  deten- 
tion, bused  upon  a  claim  <tf  ownership  and 
the  right  to  immediate  possession,  are  the 
essential  fttcts  put  In  Issue  by  the  general 
denial,  undw  which  any  material  collateral 
fact  tending  to  Justly  tlie  taking  and  reten- 
tion was  clearly  admissible.  1  Bnc.  PL  & 
Prac.  p.  822;  Baylies,  Code  PL  p.  233;  Cob- 
bey,  RepL  p.  301).  We  believe  the  reasonable 
rule  to  be  that  a  plaintiff  In  claim  and  de- 
livery must  recover  upon  the  strength  of 
hla  own  title,  and  show  his  right  to  the  im- 
mediate poasesslon  of  the  property  in  dis- 
pute aa  againat  everybody  else,  and  that  un- 
der a  general  denial  an  attaching  officer 
may  show  property  In  a  stranger  to  the  suit, 
and  justify  imder  the  process  by  which  it 
was  seised.  The  judgment  of  the  trial  conrt 
ia  reversed,  and  a  new  trial  )b  awarded. 
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BURDICK  T.  MARSHALL. 
Id  re  SPAULDING  et  al. 
(Sii[a*eme  Conrt  of  Sontb  Dskota.    March  4, 
1890.) 

COSTEMPT — KeCEIVBR — FoHSEflSION — EviDRHCB. 

1.  Proceeaiags  for  a  oontempt  of  court,  being 
cKsentially  criminal  in  their  character,  a  convic- 
tioD  cannot  be  suatsined  nnleu  the  acts  complain- 
ts of  nnistitnte  the  offense. 

2.  Evidence  offered  in  support  of  ibt  diarge 
pzamined,  and  found  to  be  losuffident  to  in^ 
tain  a  jadgipeiit  of  conviction. 

(SyllabuB  by  the  Court.) 

Error  to  circuit  court,  Codington  county; 
3.  O.  Andrews,  Judge. 

Ebenezer  F.  Speuldiug,  George  W.  Case, 
and  others  were  convicted  of  contempt  of 
oonit,  and  bring  error.  Reveraed. 

Oheever  &  Hall  and  George  W.  Case,  for 
plaintiffs  In  error.  Coe  I.  Crawford.  Atty. 
Gen.,  and  Gtaaa,  Weeden  &  Hanten,  for  de- 
fendant In  error. 

FULLER.  J.  Plaintiffs  In  error  were  char- 
ged In  an  affidavit  for  an  order  to  show 
cause  wby  they  should  not  be  ptiniahed  for 
contempt  of  court  for  taking  from  the  pos- 
session of  a  receiver  appointed  by  the  circuit 
court  In  the  above-entitled  action  a'  certain 
locomotive  ihimmy  engine  and  car,  upon 
which  It  is  claimed  a  Hen  for  repairs  existed 
against  the  Watertown  &  Lake  Kanipeska 
Railway  Company,  In  favor  of  the  firm  of 
Marahall  &  Burdlck.  whose  copartershlp  ^- 
fects  had  been  placed  In  the  bands  of  said  re- 
ceiver pending  litigation  between  the  mem- 
bers of  said  firm.  At  the  conclusion  of  tbe 
hearing,  plnlntlflTs  In  error  were  adjudged  to 
be  In  contempt,  and  It  was  by  the  court  or- 
dered "that  said  Ebenner  F.  Spanldlng  pay 
a  flne  of  one  hundred  and  fifty  dollars,  and 
that  In  defoult  of  the  payment  thereof  that 
he  be  committed  to  the  county  jail  of  Coding- 
ton county  nntll  said  flne  Is  psld;  that  the 
said  George  W.  Case  pay  a  flne  of  one  hun- 
dred dollars,  and  that  he  be  suspended  from 
practicing  law  In  tbe  circuit  court  of  said 
state  from  the  service  of  this  order  until  said 
flne  Is  paid,  unlpHs  otherwise  ordered  by  the 
court."  From  the  foregoing  judgment  of 
conviction  error  Is  brought  to  tills  court  for 
examination  and  review. 

Dependent  uiion  ixtssesfilon.  one  who  niters 
or  repairs  any  article  of  personal  pnjperty 
for  another  has  a  lien  thereon  for  his  reason- 
able charges  bnt  such  lien  Is  extinguished 
by  the  volnntary  restoration  of  such  proper- 
ty to  the  owner,  unless  otherwise  agreed 
upon  by  the  parties.  Conip.  Laws.  fS  434S, 
44ri0.  As  all  questions  ot  fact  relating  to 
the  Jurisdiction  of  a  court  to  punish  for  con- 
tempt are  within  the  scope  of  legitimate  in- 
quiry, we  will  first  ascertain  whether  there 
Is  evidence  sufflclent  to  show  that  the  prop- 
erty in  question  was  rightfully  within  the 
possession  of  the  receiver.  Mr.  Newby,  by 
virtue  of  a  lien  for  repairs  thereon,  at  the 


time  of  tlie  alleged  lnt«ference  tberewiih 
by  plaintiffs  In  error.  It  ai^wars  from  tbe 
nndlspnted  evidence  that  the  oontemnw 
Spanldlng  was  the  duly  qnalifled  and  acting 
receiver  of  the  Watertown  ft  Lake  Kampea- 
ha  Railway  Company,  a  corporaticoi;,  by  vir- 
tue of  Us  appointment  to  that  position  by 
the  United  States  circuit  court,  and  as  such 
was  expressly  cbai^red  with  the  possession, 
management,  and  ctmtrol  of  all  Ita  railway 
property,  equipments,  and  fixtures  and  fran- 
chises; and  the  contemner  George  W.  Case, 
an  attorney  at  law,  duly  licensed  to  practice 
bis  professltm  In  all  the  courts  of  this  state, 
was  duly  retained  as  counsel  for  said  ^lanld- 
ing  in  all  matters  pertaining  to  his  duties  as 
receiver.  While  Mr.  Mewby  avers  In  his 
affidavit  to  show  cause  that  a  large  portion 
of  the  amount  daimed  to  be  due  the  firm  of 
Marstutll  &  Burdlck  was  for  repairing  the 
engine  In  controversy  during  the  month  of 
August,  188S,  and  prior  thereto,  it  te  tiso 
stated  therein  that  materials  and  labor  nptm 
said  engine,  of  the  value  of  J41.80,  were  fur- 
nished on  tbe  Ist  day  ot  July.  ISBEt,  at  the 
special  instance  and  request  irf  said  ^maid- 
ing, no  part  of  which  has  been  paid:  'that  at 
all  times  since  furnishing  such  repairs  said 
engine  and  ear  have  been  in  the  contlnnoas 
possesion  of  Marshall  &  Burdlck.  or  certain 
other  gentiemen  who  had  acted  In  turn  as  re- 
ceivers of  said  copartnership,  prior  to  the 
apptdntment  of  affiant,  and  until  the  night 
of  July  1,  ISft.'i,  when  plaintiffs  in  error  nn- 
lawfully  took  said  property  from  the  posaes- 
slfm  of  affiant  Into  whose  hands  tbe  same 
had  been  d^tvered  one  R.  H.  BradlCT,  his 
Immediate  predecessor  as  the  receiver  of  said 
firm;  and  that  they  stiU  maintain  the  actual 
control  and  management  of  said  engine  and 
car  for  tbe  transportation  of  passengers  up- 
on said  local  railway  between  the  city  of 
Watertown  and  Lake  Kampeaka;  and  that 
said  Spanldlng  and  Case  had  actual  knowl- 
edge at  the  time  of  taking  said  property  that 
the  same  was  in  tbe  possession  and  under 
the  control  of  affiant  by  virtue  of  his  ai^oint- 
ment.  As  we  are  disposed  to  view  the  pro- 
ceedings. It  win  not  be  necessary  to  consid- 
er mitigating  evidence  and  circumstances, 
strong  and  almost  conclusive  in  character, 
which  was  offered  for  the  purpose  of  show- 
lug  an  absence  of  any  Intention  to  commit 
the  offense  of  which  plaintiffs  In  error  were 
convicted.  It  seems  that  trains  had  not 
been  operated  upon  the  railway  In  qnetttlnn 
for  several  months.  Tbe  engine  and  car,  at 
tbe  time  of  the  alleged  taking,  stood  upon 
the  track  and  right  of  way  of  the  company. 
Immediately  in  front  of  the  repair  shops  of 
Marshall  &  Burdlck.  and  at  the  precise  point 
where,  according  to  the  testimony  of  plain- 
tiff in  error  Spanldlng  he  had  left  the  same 
the  previous  season,  when  he  discontinued 
the  operation  of  the  Hue. 
.  Crtncerulng  the  taking  of  the  engine  and  car 
Spanldlng  testified  in  part  as  follows:  "I  went 
down  that  night  to  steam  upland  set  juy  en- 
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gineers  to  work  to  make  any  farther  repairs 
tbat  mlgbt  be  neL-essary.  The  repairs  on  the 
engine  had  been  made  durlofi;  the  8atarday 
night  preTtoua.  The  only  object  in  going 
there  in  the  night  was  to  cfHnplete  our  re- 
pairs, and  make  a  test  of  the  «iglne.  so  that 
we  might  mn  It  In  the  mwDlng  early.  The 
encampment  was  already  under  way.  We 
had  lost  two  dayn'  time  already.  The  en- 
campment was  on  the  way,  and  I  gare  the 
engineer  ard&a  to  commence  running  early  In 
the  morning.  I  did  not  take  them  secretly 
nor  by  stealth."  The  following  testimony  of 
B.  J.  Alien  was  offered  on  the  part  of  the 
accused:  "I  reside  near  Watertown.  I  am  an 
engineer.  I  have  operated  this  dummy  en- 
gine and  car  in  question.  I  was  emph^ed  t>y 
Dr.  Spauldlng  last  June  as  head  mglneer.  I 
was  isresent  July  Ist,  when  the  car  and  en- 
gine were  taken.  Dr.  Spauldlng,  myself,  and 
the  c<Hiductor  went  to  the  car,  and  Dr.  Spauld- 
lng had  the  keys,  and  took  them  out,  and  I 
rather  think  It  was  him  that  unlocked  the 
door.  I  told  him  the  first  thing  to  do  was  to 
get  it  atHuewhere  where  we  could  get  water, 
and  we  ran  It  down  to  the  Arcade.  Before 
running  it  down,  I  spoke  of  a  fireman  who 
fired  for  me.  and  There  he  lired,  and  he  sent 
after  him.  He  was  there  when  we  mored 
the  car.  There  was  no  one  said  a  word  to 
us.  The  oigine  and  car  was  where  1  left  It 
the  year  before;  In  the  same  8[M>t.  The  en- 
gine and  car  were  In  the  poasesBlon  of  Dr. 
Spauldlng  last  year.  1  operated  them  under 
his  instmctlcm.  There  was  no  force  or  thrmta 
used  In  taking  the  ear  or  ei^dne."  Concern- 
ing the  contemptuous  acts  of  spauldlng  and 
Case,  the  witness  L.  D.  Lyon  testified  tbat; 
"The  cars  were  on  the  track  of  the  Water- 
town  and  Lake  Kampeska  Railway  Compa- 
ny, in  front  of  the  8h.ip  of  Marsball  &  Bur- 
dlck,  where  they  we.e  nearly  always  left  If 
the  motor  was  to  be  run  at  all.  It  was  neces- 
sary to  run  it  as  soon  as  possible.  The  en- 
mmpment  wns  already  In  progress.  It  ought 
to  have  run  Sunday  and  Monday,  and  it  wns 
Tuesday  morning  before  we  got  it  In  opera- 
tion. If  it  wa!4  to  be  In  shape  to  accommo- 
ilate  the  encampment  and  the  citizens  In  gen- 
eral, it  was  necettsary  that  It  be  got  in  order 
as  soon  as  possible.  It  takes  three  or  four 
hours  to  fire  it  up.  The  engine  and  car  was 
In  the  possession  of  Mr.  Spauldlng  when  tt 
was  left  In  that  position  last  year.  I  saw 
Mr.  Spauldlng  everj  time  I  wanted  coal  haul- 
ed out  to  the  coal  bouse,  and  I  had  the  engine 
to  hanl  out  three  cars  of  coal  In  April.  When 
we  left  the  engine  it  was  then  in  its  custom- 
ary pUee.  Marshall  &  Burdick  didn't  have 
possesiiion,  that  I  know  of."  Complainant 
Newby,  after  testifying  that  he  had  been  re- 
ceiver of  Marshall  &  Burdick  since  April  10. 
1895,  and  that  the  property  In  controreraj 
was  placed  In  his  posaeRsion  by  his  predeces- 
sor, Mr.  Bradley,  who  said.  "  'You  will  take 
charge  of  the  things  you  have  here.'  He  call- 
ed them  a  reverse  k'ver.  lubricator,  connect- 
ing rods,  tools,  and  headlights.    Tlie  engine 


and  car  were  on  the  tracks  beUmglDg  to  the 
Watertown  and  Lake  Kampeaka  Railway 
Company,"— mta  cross-examined  as  follows: 
"Question.  When  did  you  file  your  oath  of  of- 
fice as  recelTer?  (By  the  Court  Ot^ectlon 
sustained.  Gounael  <M;dered  not  to  ask  any 
more  snch  qneatlona.  Exception  taken  by  tiie 
respondents.  Respondents  offer  to  show  tbat 
he  did  not  take  nor  file  his  oath  of  office  un- 
tU  the  6th  day  of  July.  1895.  Objected  to  by 
the  comi^lnant  as  incompetent.  Objection 
sustained.  Exception  taken  by  the  respond- 
ent.) Question.  Yon  didn't  personally  know, 
did  you,  that  the  firm  of  Marshall  &  Burdick 
had  any  claim  against  this  railway  company? 
Answer.  I  know  from  the  books.  I  can  only 
take  the  books  as  I  find  them.  I  don't  under- 
take to  state  whether  these  charges  are  cor- 
rect or  not;  simply  wh.it  I  find  on  the  books. 
The  engine  and  car  was  on  the  railroad  track, 
in  the  possession  of  the  receiver  of  the  rail- 
road company,  on  the  evening  It  was  taken. 
The  account  of  ^1.80  was  and  Is  stricken  off 
the  affidavit.  It  was  paid  before  I  signed 
the  affidavit.  I  would  not  be  positive  wheth- 
er I  saw  Mr.  Case  at  the  time  tbe  cars  were 
being  moved  or  not.  I  saw  Eph  Allen  on  the 
engine.  I  repaired  the  engine  for  the  pur- 
pose of  putting  it  In  shape  to  run,— to  he  run 
by  whoever  the  judge  dictated  should  run  It. 
I  repaired  the  en^ne  inder  the  direction  of 
Dr.  Spauldlng,  because  he  and  Case  said  that 
Case  had  seen  .Tudge  Andrews.  Dr.  Spauld- 
lng paid  for  the  repairs.  I  left  the  engine  and 
car  on  tbe  company's  track  after  repairing  It. 
Everything  was  complete.  Tt  was  not  In  our 
shop.  It  was  not  In  our  yards.  It  was  not 
\xpojn  our  grounds.  As  near  as  I  can  remem- 
ber from  the  books,  the  account  against  the 
company  wafa  for  1892  and  1893.  I  do  not 
know  whetlier  my  predecessor  took  any  steps 
to  foreclose  the  lien  or  not.  I  do  not  know 
anything  about  the  labor  and  repairs  perform- 
ed prior  to  my  appointment,  only  by  the  books. 
The  booke  are  In  the  safe  In  tbe  shop  of  Mar- 
shall &  Burdick.  Question.  Did  he  [Brad- 
ley! state  to  ynu  where  the  motor  and  car 
wore?  Answer  I  could  not  help  but  see 
them.  He  said,  'Here  Is  some  repairs,  some 
extras,  that  we  always  take  off  after  running.' 
Question.  What,  if  anything,  did  he  say  with 
reference  to  his  possession  ?  Answer.  I  don't 
remember  as  to  that.  I  do  not  think  that 
was  disrussed  I  was  unt  present  when  cer- 
tain articles  belonKiiig  to  the  engine  were  left 
in  the  sliop.  There  is  no  record  in  the  books 
as  to  why  they  were  lert,"  The  fore^roing  Is 
practically  all  the  evidence  offered  at  the  hear- 
ing to  establish  la  the  receiver  appointed  by 
the  state  court  the  possession  of  tijc  engine 
and  car,  and  no  further  evidence  was  offered 
tending  to  prove  the  existence  of  a  valid  and 
subsisting  olnini  for  a  lien. 

Although  it  was  held  In  Withers  v.  State,  36 
Ahi.  252.  and  Kane  v.  Haywood,  66  N.  C.  1, 
that  suspension  frcm  practice  could  only  fol- 
low In  a  proceeding  Instituted  for  that  pur- 
poBe  alone  or  for  dlsl>arment,  and  tliat  such 
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pnnistimeitt  ought  never  to  be  Inflicted  upon 
aa  attorney  at  law  for  a  contempt  of  court, 
we  express  no  opinion  thereon,  because  tbe 
question  la  not  essential  to  a  determination 
of  tbe  case  before  na.  Tbe  process  wblcb 
tbe  accused  were  reached  and  brought  Into 
court,  the  ofPense  with  which  tb^  were  char- 
ged and  for  which  they  were  tried  and  con- 
victed and  sentenced  to  pay  a  fine  or  suffer 
Imprisonment  in  <Mie  Instance,  and  suspension 
from  the  practice  of  law  In  the  other,  are  all 
distinctly  and  essentially  criminal  in  their 
character,  and  In  order  to  sustain  a  conviction 
It  most  appear  that  the  acts  committed  con- 
stitute a  contempt  of  court.  State  t.  Enlgbt, 
3  S.  D.  600,  54  N.  W.  412;  State  T.  Sweetland, 
3  B.  D.  603,  64  N.  W.  415.  Personsnrled  up- 
on such  a  charge  are  resumed  to  be  Inno- 
cent until  their  gnllt  beyond  a  reasonable 
doubt  la  established  by  competent  eridence. 
See  4  Bnc.  VL  &  Prae.  p.  768,  and  nnmenma 
cases  from,  different  states  collated  In  tbe 
notes,  miere  is  no  primary  evidence  that 
any  apecffle  amount  was  due  from  the  railway 
company  to  Maisbail  &  Bnrdick  for  repairing 
the  engine  or  car  In  dispute;  nothing  sufficient 
to  show  that  said  property,  at  tbe  time  in 
question,  was  In  tbe  possession  of  the  recov- 
er, L.  A.  Newby,  or  that  any  agreement  had 
ever  been  entered  Into  by  which  to  perpetuate 
the  statutory  lien,  notwithstanding  tbe  appar- 
ent reatoration  of  the  property  to  tbe  railway 
company,  or  the  recover  thereof  appointed 
by  the  federal  court.  From  a  regardful  ex- 
amination of  the  entire  record,  we  are  una- 
voidably led  to  tbe  conclnakm  that  no  eaaoi- 
tlal  element  of  the  offense  ehai^Ead  waa  ea- 
tablished  by  the  evidence.  The  judgment 
convicting  plaintiffs  In  «rror  of  a  contempt  ct 
court  is  therefore  reversed,  and  the  trial  court 
la  directed  to  dismiss  the  proceedings. 


STATE  T.  RBDDINGT02J. 
(Siqireme  Coii.*t  of  Sooth  Dakota.    Match  4, 
189&) 

Crihinal  Law— Fobhbb  Jbopardt— Rbtrhbai.  on 

1.  When  the  defendant  in  a  criminal  action 
Ib  c-onrieted  of  the  crinu'  charged,  and  subsequent- 
ly, on  writ  of  error  sued  out  by  himself,  procures 
in  this  court  a  reversal  of  the  judgment  of  con- 
▼iction,  for  errors  in  the  charge  of  the  trial  court 
to  the  jury,  he  ia  not  entitled  to  be  discharged 
on  the  ground  that  he  has  once  been  put  in  jeop- 
ardy. 

2.  On  8  reversal  of  the  judgment  in  such 
ease,  it  ia  proper  for  this  court  to  order  a  new 
trial  iu  the  court  below. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Codington  county; 
J.  O.  Andrews,  Judge. 

James  Dempsey  Reddlngton  was  convict- 
ed of  manslaughter,  and  brings  error.  Af- 
firmed. 

Glass  &  Hanten  and  Bennett  St  Sheldon, 
for  plaintiff  In  error.  Coe  I.  Crawford,  Atty. 
Oen..  T^ee  Stover.  State's  Atty.,  and  C.  X. 
Seward,  for  the  Stat& 


CORSON,  P.  J.  At  the  May.  UM.  term  of 
the  circuit  court  of  Codington  county,  the 
defendant  waa  indicted  for  the  crime  of 
murder;  and  at  tbe  November  term  of  said 
court  was  tried  and  convlffted  lliereon,  and 
sentenced  to  impriamunent  in  the  state's 
prison  of  this  state  for  life,  and,  in  execu- 
tion of  said  sentence,  was  taken  to  the  said 
prison.  No  motion  tar  a  new  trial  was 
made.  but.  a  bill  of  exceptions  having  been 
duly  settled,  the  defendant  aued  out  of  this 
court  a  writ  of  error  to  tbe  circuit  court  of 
said  Codington  county,  upon  which  the  ref;- 
ord  was  removed  to  this  court  fOr  review. 
At  the  time  said  writ  of  error  was  allowed 
the  presiding  Judge  of  this  court,  granted  a 
certificate  of  probaUe  cause,  upon  wblch 
the  said  defendant  waa  removed  from  the 
state's  prison  to  tbe  Jail  of  said  Codlngtim 
county.  On  review  of  the  record  in  this 
court  the  Judgment  of  -Oie  drcult  court  was 
revised,  for  erron  in  the  Instructlims  of 
the  court,  and  a  new  trial  granted,  and  the 
case  Tonanded  for  further  proceedings. 
The  (^Initm  Is  reported  In  64  N.  W.  170; 
Upon  the  case  b^ng  again  called  for  trial, 
the  defendant  interposed  the  following  plea 
(mntttlng  formal  parts):  "Now  comes  the 
defendant,  and  pleads  and  objects  to  any 
furthw  proceedii^  herein,  on  the  ground 
that  the  defendant  baa  be«  tried  and  sen- 
tenced at  ttie  November,  1884,  term  of  this 
court,  and  has  been  once  in  Jeopardy,  and 
has  not  naked  for  a  new  trial  berrin,  and 
baa  not  waived  his  fonner  trial  and  Jeop- 
ardy; that  the  order  of  the  suprane  court 
ordering  a  new  trial  is  of  no  fOTce  and  ef- 
fect; and  the  defendant  having  been  once 
in  Jeopardy,  tried,  convicted,  and  sentenced 
in  this  court,  and  transmitted  to  the  state 
prison  at  Btoux  Falls,  8.  D.,  for  life  im- 
prisonment, and  the  execution  of  tbe  said 
sentence  hoa  commenced  and  Is  completed, 
and  the  defendant  Is  not  subject  to  further 
Jeopardy,  tbe  defendant  moves  the  court  to 
dismiss  the  indictment  and  discbarge  the 
defendant  from  further  custody."  This  plea 
was  overruled  the  court,  and  the  motion 
to  dismiss  the  indictment  and  discharge  the 
d^ndant  was  denied.  To  these  ruUi^  of 
Uie  court  the  defendant  duly  excepted. 
Subsequently  the  defendant  was  allowed  by 
tbe  eouit  to  withdraw  his  former  plea  of 
not  guilty,  and  plead  guilty  to  manslaughter 
In  the  first  degree,  upon  whl<di  he  was  sen- 
tenced to  imprisonment  In  the  state's  luison 
for  a  period  of  seven  years,  and  under 
which  sentence  be  was  committed  to  said 
prison,  where  be  now  Is.  A  second  writ  of 
error  was  thereupon  aued  out  of  this  court 
by  said  defendant,  and  the  record  la  again 
befi»e  us  for  review  upon  assignment  of  er- 
rors. The  one  we  deem  it  necessary  to  con- 
sider is  as  follows:  "Error  to  the  court  In 
refusing  to  dismiss  the  Indictment  and  dis- 
charge the  defendant  op  the  ground  of  for- 
mer Jeopardy,  and  that  the  said  defendant 
had  been  once  tried  and  convicted,  on  a  val- 
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Id  iudictmeDt,  by  a  ivry  duly  impaueled 
and  Bworn  to  try  tlie  cause;  testimony  hav- 
Ins  been  submitted  to  them,  the  verdict 
bBTlng  been  returned,  and  sentence  having 
been  pronounced,  and  the  defendant  hav- 
ing been  Imprisoned  under  such  sentence, 
and  released  from  said  prison  by  order  of 
the  supreme  court" 

Section  7521,  Comp.  Laws,  under  wbtch 
the  order  for  a  new  trial  was  made  by  this 
court  on  the  former  review  of  this  ease, 
reads  foUows:  "The  supreme  court  may 
reverse,  affirm  or  modify  the  judgment  or 
order  of  tbe  district  court,  and  may,  if  prop- 
er, order  a  new  trial."  It  is  contended  by 
tbe  learned  counsel  tw  tbe  plaintiff  in  error 
that  while  this  court  is  authorized  to  order 
a  new  trial  on  a  reversal  of  the  Judgment 
la  a  criminal  action,  when  proper  to  do  so, 
It  was  not  authorised  to  do  so  in  tbe  case 
before  us  on  the  fwmer  writ  of  error,  for 
the  reason  that  the  defendant  had  not  mov- 
ed for  a  new  trial,  and  only  demanded  a  re- 
versal of  the  Judgment  for  the  errors  com- 
mitted on  the  trial.  They  further  contend 
that,  when  the  Judgment  In  a  criminal  ac- 
tion Is  reversed  upon  the  ground  of  errors 
In  tbe  instructions  of  the  court,  the  de- 
fendant has  been  In  Jeopardy,  and  cannot, 
therefore,  under  the  constitution,  be  tried  a 
second  time.  But,  though  counsel  have 
made  an  able  and  plausible  argument  in  fa- 
vor of  tbeir  contention,  we  are  unable  to 
agree  with  them.  It  Is  true  that  Mr.  Bish- 
op, in  his  work  on  Criminal  Law,  takes  this 
view,  but  he  sustains  it  by  no  citation  of 
authorities  (section  1044);  and  In  section  999 
he  frankly  admits  that  the  authorities  are 
the  other  way.  The  theory  upon  which  a 
ptea  of  Jeopardy  Is  sustained  Is  that  a  party 
has  had  a  legal  trial  upon  a  good  indict- 
ment If  be  has  cot  had  a  legal  trial,  then 
the  jeopardy  has  not  attached.  And  It  is 
somewhat  dlfflcnlt  to  dtstingulsb  tbe  differ- 
ence between  a  trial  uiKin  a  defective  in- 
dictment, and  a  trial  in  which  the  verdict 
has  been  given  under  the  misdirection  of 
the  conrt  In  both  cases  it  is  but  an  error  in 
the  proceedings.  In  the  first  it  is  the  error 
of  the  state's  attorney  in  drawing  tbe  Indict- 
ment. In  the  second  tbe  error  Is  committed 
by  tbe  court  in  its  lustructions  to  the  Jury. 
Tbe  defendant  has  not  been  in  legal  Jeopardy 
ill  either  case.  Under  our  present  system, 
wbicb  allows  to  defendants  In  c-rimiual 
prosecutions  bills  of  excoptions  and  writs 
of  error,  the  attemptec]  distinction  cannot 
be  sustained.  Mr.  Wharton,  in  his  work 
on  Crlmhial  Pleading  and  Practice  (9th  Bd.. 
at  page  510),  lays  down  the  law  upon  this 
subject  as  foUows:  "A  conviction  set  aside, 
on  the  defendant's  motion,  on  account  of  er- 
roneous ruling  by  the  Judge,  Is  no  bar  to  a 
second  triaL  The  defendant,  by  setting  up 
the  position  that  the  ruling  was  erroneous, 
is  afterwards  estopped  from  disputing  this. 
He  afflrma  that  he  was  never  in  legal  Jet^ 
aidy,  and  that  tbe  ruling  of  the  Judge 
vJ)6N.w.nu.U— 


against  him,  putting  him  In  Jeopardy,  was 
not  law.  When  he  gains  his  point  he  can- 
not afterwards  plead  Jeopardy.  And  be 
waives  Jeopardy  by  a  motion  for  a  new  tri- 
al." It  will  be  noticed  that  he  states  the 
proposition  without  any  qualification,  and 
he  seems  fully  sustained  by  the  authorities. 

:  Monlsette  v.  State,  77  Ala.  71;  KendaU  T. 
State,  (15  Ala.  442;  Oooley,  Const.  Llm.  p. 

'.  400;   McGinn  v.  State  (Neb.)  «5  N.  W.  46; 

!  Bohanan  v.  State,  18  Neb.  57.  24  N.  W.  390; 

I  Sutcliffe  V.  State,  IS  Ohio,  469;  State  v.  Som- 

i  mers  (Minn.)  61  N.  W.  907.  In  the  latter 
case  Mr.  Justice  Mitchell,  speakli^  for  the 
court,  says:  "It  Is  true  that,  notwithstand- 
ing some  difference  of  opinion  as  to  the 
reason  for  tbe  rule,  it  Is  now  unirersaily 
held  that  If,  upon  a  review  of  the  case,  ei- 
ther in  the  same  or  another  court,  a  ver- 
dict of  guilty  is,  iqwn  the  motion  of  de- 
fendant set  aside,  he  may  be  again  tried 
for  the  same  offense."  The  tnct  that  tbe  de- 
fendant did  not  move  for  a  new  trial  does 
not  seem  to  us  very  material.  He  did  move 
to  have  the  Judgment  reversed  for  errors  oc- 
curring at  the  trial,  and,  among  others,  tbe 
misdirection  of  tbe  Jury.  He  must  be  pre- 
sumed to  have  thus  moved  upon  the  theory 
that  he  had  not  been  legally  tried,  and  be 
thereby,  In  effect  affirmed  that  be  was  nev- 
er legally  In  Jeopardy.  The  fact  that  the 
defendant  bad  bad  a  lawful  trial  was  deem- 
ed of  the  utmost  Importance  in  Shepherd 
V.  People,  25  N.  Y.  406,  cited  by  counsel  for 
the  plaintiff  In  error,  the  beadnote  In  that 
case  being,  "A  plea  of  autrefois  convict  Is 
suinMrted  by  proof  of  a  lawful  trial  and  ver- 
dict or  confession  on  a  sufficient  Indictment, 
though  no  Judgment  be  given  upon  It."  Our 
conclusion  Is  that  this  court  on  the  former 
writ  of  error,  properly  ordered  a  new  trial 
under  tbe  statute,  and  that  the  drcult  court 
properly  overruled  defendant's  motion  for  a 
dtomlssal  of  the  action.  The  Judgment  of 
the  circuit  court  Is,  In  all  tbings,  affirmed. 


FISH  rt  al  V.  DB  LARAY  et  al. 
(Suprane  Court  of  South  Dakota.    March  4, 

1896.) 

Claims  aoaikbt  Dkosdemt's  Estats. 
A  debt  secured  by  a  mechanic's  lien  made 
of  record  is  not  t  claim  that  must,  under  sec- 
tion 5790  of  the  Compiled  Laws,  be  presented 
to  an  administratir  .for  allowance  or  rejection. 
(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Lawrence  coun- 
ty;  A.  J.  Plowman,  Judge. 

Action  by  James  M.  Fish  and  John  Hun- 
ter, partners  under  tbe  name  of  Fish  & 
Hunter,  against  Harry  De  Laray  and  others. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal. Reversed. 

Fiawiey  &  Laffey,  for  appellants. 

FULIiER,  J.  This  is  an  action  to  fore- 
close a  mechanic's  lien  for  material  furnished 
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for  the  a«ctk>u  of  a  dwelling  bouae  upon  the 
real  ptoperty  of  a  decedent  The  ctnitract 
was  made  with  the  owner,  and  the  lien  waa 
perpetnated,  and  made  effectual  for  all  pur- 
poses, by  flllng  the  same,  as  required  by  law, 
about  one  year  prior  to  the  death  of  said 
owner.  While  all  necessary  and  proper  per- 
sons, Including  the  admtnfstmtor,  heirs  at 
law,  guardian,  and  a  mcnrtgagee,  wete  made 
parties  defendant  no  resistance  to  the  fore- 
clorure  proceeding  was  offered  by  any  of  them, 
and  no  brief  Is  filed  herein  by  reqiondi»tB. 
For  the  sole  reason  that  It  did  not  appear  that 
the  claim  upon  which  the  Uen  was  founded 
had  been  presented  to  the  administrator  for 
allowauce  or  rejection,  and  upon  full  and 
specific  findings  of  fact  otherwise  farorable 
to  plalntllfiB,  the  conrt  found,  as  a  matter  of 
law,  that  idaintlffs  were  not  entitled  to  the  re- 
lief prayed  tor',  and  from  a  judgment  lUa- 
mlsalng  the  action,  accordingly  entered,  plain- 
tllfs  appeaL  The  primaty  object  of  the  atato- 
tory  prorlsion  requiring  a  claim  against  the 
estate  of  a  deceaaed  person  to  be  presented 
within  a  specified  time  la  to  apprise  the  ad- 
minlatrattH'  and  the  court  of  the  existence 
tha«of,  BO  ttut  a  proper  and  tlmdy  arrange- 
ment may  be  made  for  ita  payment  in  full, 
or  a  pro  rata  portion  thereof  In  the  due 
rantse  of  administration.  Like  the  lien  of  a 
mortgage,  which  sunrlTsa  the  obligor,  and  is 
PttforceaUe  by  a  foreclosure  and  sale  of  the 
Incumbered  property,  a  debt  evidenced  by  a 
verified.  Itemised  statement  of  the  amount 
due,  which  la  secured  by  a  mechanic's  Uen 
made  of  record,  so  that  the  world  la  charged 
with  notice  of  Its  extstcnoe  and  amount,  ought 
not  to  be  barred  and  lost,  so  far  as  It  affects 
the  property  subject  thereto,  by  a  failure  to 
present  the  cUlm  thus  secured.  Without 
such  presentation,  the  administrator  is  pre- 
sumed to  luiow  of  the  existence  of  the  de- 
mand, and  the  specific  Uen  for  its  enforce- 
ment, which  takes  precedence,  at  least,  over 
all  subsequent  locumbtances.  In  no  reqwct 
Is  there  an  Important  distinction  between  the 
lien  of  a  mortgage  and  that  given  by  the 
statute  to  ooe  who.  relying  uiion  its  protec- 
tion, enlunces,  by  his  labor  or  building  ma- 
terial, tlie  value  of  mtl  estate,  by  meeting 
buildings  thereon.  "The  operation  of  law." 
aaya  Mr.  Phillips,  "Is  a  convenient  substitute 
for  the  giving  of  a  mortgage  or  other  express 
security,  day  by  day,  for  the  value  of  such 
work  and  materials,  and  Is  to  be  considered 
and  enforced  as  such."  Phil.  Mech.  Lleus, 
p.  4M.  A  debt  secured  by  mortgage  uimn 
real  or  persona!  property  Is  not  a  claim  which 
must,  under  section  5700  of  the  Compiled 
Laws,  be  presented  to  the  administrator.  The 
claims  to  be  thus  presented  are  claims  which, 
when  allowed,  shall  be  ranked  as  acknowl- 
edged debts  of  the  estate,  to  be  paid.  In  whole 
or  In  part,  in  the  due  course  of  administra- 
tion. Comp.  Laws,  1  5795;  Purdin  v.  Archer, 
4  S.  D.  M,  m  N.  W.  1043;  Kelsey  v.  Weh^h 
(S.  DO  tt6  N.  W.  390.  From  page  21.S  of  5 
Am.  ft  Eng.  Enc.  Tiiw,  we  quote  the  follow- 


I  Ing:  "A  creditor  may  rdy  upon  a  mor^afft 
or  other  specific  Uen,  although  the  claim  se- 
cured It  has  not  been  presented,  but  in 
such  ease  he  baa  no  claim  upon  the  general 
aaaeta  In  the  banda  of  the  administrator." 
Mr.  Justice  Field,  In  FaUon  t.  Butler,  21  CaL 
S2,  in  defining  the  wwd  "dalm,"  aa  uspd  In 
a  statute  similar  to  ours,  says:  "Whatmer 
significance  there  may  be  attached  to  the 
word  'claim,'  standing  by  ItaAt,  it  Is  erldcst 
that  in  the  probate  act  It  has  refermee  to 

]  Ruuh  debts  or  demands  against  the  decedrat 
as  might  have  bem  enforced  against  blm  in 
his  lifetime  by  personal  actions,  for  the  re- 
covery of  money  upon  which  imly  a  money 
Judgment  could  have  been  rendered."  Our 
ctmclnslon  Is  that  the  fkcts,  as  found  by  the 

I  conrt  entitle  appellants  to  the  rdlef  prayed 
for.  The  Judgment  of  dismissal  to  thcftfort 
reversed,  and  the  case  is  remanded,  with  the 
direction  that  Judgment  for  ^IntUfa  be  ac- 
cordingly entered. 


GADE  V.  CULUNR  et  si. 
(Snpreme  Court  of  South  Dakota.    Mvnh  4, 
1896.) 

APPBAI,  prom  Jci>G>lBJtT — RbvIBW, 

1.  The  insufficiencf  of  the  evidence  to  ja*- 
tifj'  the  findiopi  of  the  court  or  verdict  of  tbe 
jury  will  onl;  be  reviewed  by  this  court  wfaea 
made  one  of  the  grouods  for  a  motion  for  «  dpw 
trial  in  the  trial  court,  and  tbe  order  deorinic  or 
granting  a  new  trial  bas  been  brought  to  thia 
court  for  review  by  a  proper  appeal. 

2.  An  appeal  from  the  jodgmeut  alone  dot* 
not  bring  to  uila  court  for  review  an  order  dony- 
iiiK  or  gTantiuj;  a  i  pw  trial  made  after  Juflgment. 

(SyllfbuB  by  the  CoUiX) 

Appeal  from  circuit  court,  Lawrence  coun- 
I  ty;  Charles  M.  Thomas,  Judge. 

Action  by  Frederick  W.  Gade  af;atn!>t 
James  A.  Collins  and  others.  Prom  a  Jnd«- 
meut  for  plaiutitr,  defendants  api>eaL  Af- 
firmed. 

Joseph  B.  Moore  and  McLaughlin  A  Mr- 
Jjaughlln,  for  appellants.    Martin  &  MaMW, 
I  for  respondent. 

CORSON.  P.  J.    This  Is  an  action  to  quiet 
plaintifrs  title  to  a.  mining  claim  located  and 
I  known  as  the  "Dividend  Lode."   The  aiHx^- 
lants.  who  were  defendanta  in  tbe  action, 
claimed  the  same  mining  ground  under  and 
by  virtue  of  a  relocation  of  the  same  under 
tliti  name  of  the  "Cassle  Lode."   The  caw 
was  tried  by  the  court  without  a  Jury,  and 
UndlngK  were  uiade,  and  a  Judgment  rMider- 
ed  in  favor  of  the  j^aintifT  and  respondenu 
{  From  this  Judgment  the  defendants  appeal. 
I     The  principal  ground  reUed  on  to  sustain 
'  the  relocation  of  the  mlnliw  claim  by  appel- 
<  hints  was  the  f^ure  of  tbe  rMpondeBt. 
claimant  of  the  Dividend  lode,  to  expend  la 
development  work  upon  that  claim  during 
the  year  18i46  the  fuU  sum  of  flOO,  as  ntiuir- 
ed  by  section  2324,  Rev.  St  U.  S..  and  aecitun 
miOd,  Comp.  Idws,  and       reasou  f>f  such 
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Mlnre  the  respoodent's  rt^lit  to  the  claim  i 
was  forfeited.  The  iniimrtant  question  In 
tte  case  therefore  Is.  was  the  required 
amount  of  work  done  npoo  the  Dividend 
claim?  Appellants  Insist  that  there  was  a 
preponderance  of  the  evidence  In  favor  oi 
their  theory  that  the  requisite  amount  of 
work  was  not  done,  and  that  Is  the  only 
qaestlon  dlscnssed  In  appellants'  brief  on 
this  appeal.  The  finding  to  which  special 
objection  Is  made  as  not  Justiaed  hy  the  evi- 
dence la  as  follows:  "That  daring  the  month 
of  Janaai7,  1886,  the  plaintiff  caused  to  be 
performed  and  made  upon  said  Dividend  lode 
claim,  and  within  the  Unea  thereof,  one  hun- 
dred dollars  <$100)  worth  of  labor  and  Im- 
provements tn  sinking  a  shaft  thereon;  that 
the  plaintiff  has  at  no  time  abandoned  or  in- 
tended to  abandon  any  part  of  said  Dividend 
mining  claim." 

A  preliminary  question  Is  raised  by  the 
respondent,  to  be  first  determined,  and  that 
is,  can  the  court,  upon  the  record  in  this  case, 
review  the  questions  of  fact  presented?  The 
respondent  contends  that  sacb  review  can- 
not be  made  In  this  case  for  four  reasons: 
(li  Because  the  notice  of  intention  to  move 
for  n  new  trial  was  not  served  within  the 
time  prescribed  by  the  statute;  (2)  because 
the  notice  of  motion  to  more  for  a  new  trial 
did  not  state  whether  the  motion  would 
be  made  upon  affidavits,  minutes  of  the 
court,  bill  of  exceptions,  or  statement;  i3) 
because  the  bill  of  exceptions  was  not  serv- 
ed and  settled  within  the  time  prescribed 
hy  the  statute;  (4)  because  no  appeal  has 
been  taken  from  the  order  of  the  circuit 
court  denying  appellants'  motion  for  a  new 
trial.  The  flrat  and  third  objections  can- 
not be  sustained,  for  the  reason  that  it  does 
not  affirmatively  appear  that  the  time  with- 
in which  such  notice  of  Intention  and  bill  of 
exceptions  could  be  served  was  not  extended, 
or  another  time  fixed,  as  provided  by  section 
r»093,  Comp.  Laws.  When  it  Is  not  affirma- 
tively shown  that  no  such  extension  has  been 
granted,  or  another  time  fixed,  as  provided 
by  the  statute,  this  court  will  presume  that 
the  court  below  proceeded  regularly  and  In 
accordance  with  the  provlslona  of  the  statute, 
.rohnwn  v.  Railroad  Oa  (N.  D.)  48  N.  W.  227. 
The  second  objection  caimot  be  sostalned  for 
the  reason  that  the  objections  to  the  notice 
of  intention  made  In  this  court  do  not  affirm- 
atively appear  to  bave  been  made  In  the 
(■onrt  below.  In  such  case  this  court  will 
presume  that  the  objections  to  the  iDsuffl- 
cicncy  of  the  notice  of  Intention  as  to  mat- 
ters of  form  were  waived  by  the  respond- 
ent. The  fourth  objection  has  merit,  and 
is  entitled  to  s  more  careful  coaslderatlon. 
It  may  be  regarded  as  settled  by  the  de- 
cisions of  this  court  tliat  this  court  will 
not  review  the  evidence  In  a  case  to  de- 
termine Its  Bufflclency  to  Justify  the  ver- 
dict of  the  Jury  or  findings  of  the  court, 
unless  the  same  baa  been  brought  to  the  at- 
tention of  the  court  below  on  a  motion  for 


a  new  trial,  passed  upon  by  that  court,  and 
brought  before  this  court  for  review  tn  some 
manner  prescribed  by  law.  Pierce  v.  Man- 
ning, 2  S.  D.  517.  &1  N.  W.  332;  Hawkins 
V.  HubbSTd.  2  S.  D.  631.  51  N.  W.  774;  Plow 
Co.  V.  Bellou,  4  S.  D,  384,  57  N.  W.  17;  Even- 
son  V.  Webster,  3  S.  D.  882,  53  N.  W.  747. 
When  the  motion  for  a  new  trial  Is  made 
and  determined  before  a  judgment  is  entered 
lu  the  action,  an  appeal  froui  the  Judgment 
brings  up  the  order  of  the  court  denying  or 
granting  the  motion  for  a  new  trial  as  an  In- 
termediate order  that  can  lie  reviewed  by 
this  court,  provided  the  decision  of  the  court 
denying  or  granting  the  motion  Is  assigned 
as  error.  Hawkins  v.  Hubba  rd.  supra ; 
Granger  v.  RoU  (S.  D.)  62  N.  W.  070.  On 
such  an  appeal  from  the  judgment  the  suffl- 
clency  of  the  evidence  to  justify  the  findings 
or  verdict  may  be  reviewed  by  this  court. 
But  when  the  order  denying  or  granting  a 
new  trial  Is  made  after  judgment  in  the  ac- 
tion, an  appeal  from  the  judgment  alone 
does  not  bring  up  such  order,  made  after 
judgment.  Hawkins  v.  Hubbard,  supra ; 
Manufncturing  Co.  v.  Galloway  (S.  D.)  58  N. 
W.  565.  And  if  the  appellant  desires  a  re- 
view of  the  evidence  In  such  case  he  must 
appeal  from  the  order  denying  or  granting  a 
new  trial  to  entitle  him  to  such  review.  A 
party  may,  however.  Include  such  an  appeal 
in  the  notice  of  appeal  from  the  Judgment 
Hawkins  r.  Hubbard,  supra.  Unless  the  or- 
der denying  or  granting  a  new  trial,  made 
after  Judgment,  is  appealed  from,  either  in 
connection  with  the  appeal  from  the  judg- 
ment or  Independently,  the  decision  of  the 
court  below  upon  the  question  of  the  suffi- 
ciency of  the  evidence  to  Justify  the  findings 
or  verdict  will  be  res  adjudlcata.  Weber 
V.  Tsclietter.  1  8.  D.  205.  46  N.  W.  201.  In 
this  case  It  appears  from  the  record  that 
more  thau  n  year  elapsed  after  the  Judg- 
ment WHS  eutt-red  before  the  order  denying 
appellants'  motion  for  a  new  trial  was  made. 
No  api)eal  t>eiug  taken  from  that  order,  the 
same  is  final  and  conclusive  as  to  the  suffi- 
ciency of  the  evidence  to  justify  the  court's 
findings  of  fact  and  this  court  cannot  dis- 
turb them. 

The  learned  counsel  for  the  appellants,  in 
their  reply  brief,  contend  that  under  the  last 
clause  of  section  5237,  Oomp.  Laws,  It  is 
made  the  duty  of  this  court  to  review  the 
evidence  when  exceptions  to  the  findings  of 
fact  bave  been  duly  taken  by  either  party, 
and  Insist  that  the  case  of  Randall  v.  Burk 
Tp.,  4  S.  D.  337.  57  N.  W.  4.  settles  this 
question.  But  it  will  be  noticed  that  in  that 
case  the  appeal  was  from  the  order  denying 
the  motion  for  a  new  trial  as  well  as  from 
tlie  judgment.  Of  course,  therefore,  the  lan- 
guage quoted  from  that  opiulon,  as  follows: 
"The  last  clause  of  section  5237,  Comp. 
Laws,  which  provides  that  any  question  of 
fact  or  of  law  decided  upon  trials  by  the 
court  or  by  referee  may  be  reviewed  when 
exceptions  to  the  findings  of^ffict  have  been 
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duly  taken  hy  either  party  und  returned, 
quires  this  court,  in  a  cause  tried  1^  a  court 
or  referee,  to  review  the  questions  of  fact 
as  well  as  law,  where  projier  exceptions  have 
been  taken  in  the  court  below,"— was  used 
with  reference  to  the  facts  of  the  case  then 
bef<»«  the  court  The  court  in  that  case  did 
not  intend  to  be  understood  as  holding:  that 
the  sTldence  could  be  reviewed,  except  in 
rosea  where  a  motion  for  a  new  trial  had 
been  properly  made,  and  an  appeal  from  the 
order  denying  or  Krantins  the  motion  duly 
taken.  This  question  had  tieen  so  fully  con- 
sidered In  the  prior  case  of  Pierce  v.  Man- 
nine  and  other  cases  that  the  court  in  the 
Bark  Tp.  Case  did  not  deem  It  necessary  to 
affaln  dlscusa  the  questions  decided  in  those 
eases. 

It  necessarily  follows  from  these  conclu- 
sions that,  as  no  appeal  baa  been  taken  frodi 
the  order  of  the  court  below  denying  the  mo- 
tion for  a  new  trial,  the  question  of  the 
sufHclency  of  the  evidence  to  Justify  the  flnd- 
Ings  of  the  court  is  not  before  us  for  review, 
and  that  the  decision  of  the  court  denying 
such  motion  for  a  new  trial  is  conclusive  up- 
on the  parties  and  upon  this  court  aa  to  the 
sufficiency  of  tlie  evidence  to  Justify  the 
findings,  and  predodes  this  court  from  the 
conslderatl<Hi  of  that  question  on  this  appeal 
from  the  judgment  alone.  There  are  in  the 
record  other  assignments  of  error,  but  coun- 
sel for  appellants  In  their  brleC  have  only 
discussed  the  one  relating  to  the  sufflclfflt- 
ey  <a  the  evidence.  FoUoviing  the  rule, 
therefore,  usually  adopted  in  such  cases,  to 
consider  the  assignment  of  errors  not  dis- 
cussed in  the  brief  as  waived,  nothing  Is  left 
for  review  except  the  Judgment  roll,  and, 
finding  no  error  in  that,  the  Judgment  oi  the 
court  below  la  affirmed. 


STATK  V.  NGW80N  et  si. 
tSnpn>nie  Court  of  South  Dakota.    Bfarch  4. 
18M.) 

Bail  Bond— Ubpbxbbs— DssitmKBR. 

Tbifi  sctioD  was  instituted  in  the  name  of 
the  fltatt*,  as  plaintiff,  upon  a  bail  bond  siven 
by  the  defendants  in  a  criminal  action.  A  de- 
murrer to  the  complaint  was  interposed  by  the 
defendants,  trbich  was  by  the  court,  on  motion, 
Htricken  out  an  friTolous.  and  judfcuieut  rendered 
for  the  plaintiff.  Hi'td,  that  the  demurrer  was 
fio  clearly  and  plainly  without  merit  that  the 
court  was  jufltincd  in  treatinfc  it  as  friToloux, 
and  rendering  judgment  upon  the  complaint. 
(Syllabus  by  tht  Court.) 

Appeal  from  circuit  court,  Penniiigton 
county;  William  Gardiier,  Judge. 

Action  by  the  state  against  William  J. 
Newson  and  others.  Judgment  for  the  state, 
and  defendants  appeal.  Afflrnied. 

Chaunoey  L.  Wood  and  Chas.  J.  Buell,  for 
appellants.    James  Boyd,  Stntc'R  Atty. 

CORSON,  P.  J.  This  la  an  ui  tlon  Instltut* 
ed  In  the  name  of  the  state  agalust  the  de- 


fendants, upon  a  boll  bond  executed  by  Wil- 
liam J.  Newaon,  as  principal,  and  Hayes  and 
Murphy,  as  sureties,  to  recover  $1,000,  the 
amount  of  said  bond.  The  bond  was  givna 
In  a  criminal  proceeding  In  a  Justice's  oomt, 
wherein  said  Newaon  was  charged  with  the 
crime  of  grand  larceny,  to  secure  bis  appear^ 
ance  to  answer  to  said  charge  In  the  drcnlt 
court  of  Pennington  county.  An  Indlctmoit 
having  been  found  against  said  Newaon  ii^ 
the  circuit  court,  and  he  having  failed  to  ap- 
pear and  answer,  his  bond  woa  duly  for- 
feited, and  this  octkm  eommenced  thereon. 
To  the  comtdatnt  the  d^wdianta  Interposed 
the  following  demurrer:  **That  It  appears  on 
the  face  of  said  comidatnt  that  the  plalntilf 
has  not  legal  capacity  to  sne;  GE)  that  said 
complaint  does  not  state  facts  saffldcnt  to 
constitute  a  cause  of  action  In  favor  of  Ok 
said  plaintiff,  and  against  these  defendants." 
The  state's  attorney,  upon  due  notice,  moved 
the  court  for  Judgment  upon  the  Readings, 
on  the  ground  that  the  demurrer  was  frlTO- 
lous.  Said  motion  was  granted,  and  Judg- 
ment rendered  for  the  plaintiff,  and  trmn 
this  Judgment  the  defendants  aiveoL 

The  learned  counsel  for  the  alvellantB  coo* 
tend  that  the  court  erred  In  treating  the  de- 
murrer 08  frivolous,  as  it  raised  an  Impor* 
tant  question  of  law  not  heretofore  decided 
In  this  state,  namely,  whether  the  county  or 
the  state  Is  the  proper  party  In  such  an  ac- 
tion. They  farther  contend  that  the  money 
when  collected  on  the  bond  In  suit  wlU  be- 
long to  the  county,  and  hence  it.  and  not  tlie 
state,  is  the  real  party  in  interest,  and  ahovid 
have  been  made  the  party  plaintiff.  Hie  ball 
bond  In  anlt  was  properly  executed  to  the 
state.  Comp.  Laws,  |  7608.  When  such  a 
ball  bond  is  forfeited,  It  Is  made  the  Auty  of 
the  state's  attorney  to  proceed  with  oU  due 
dlllgraice  to  collect  the  same,  action 
against  the  ball.  Id.  |  7611.  There  la  no 
provirion  In  the  statute  requiring  the  atato'a 
attorney  to  proceed  in  the  name  of  the  coun- 
ty. The  ball  bond  In  thla  icaae.ta  In  the 
usual  form,  and  stipulates  that.  If  aald  New- 
son  fails  to  perform  dther  of  the  condlticms 
therein  specified,  the  defendants  will  pay  the 
state  South  Dakota  the  sum  of  $1,000. 
The  county  of  Pennington  la  vtat  named  or 
referred  to  In  the  bond,  and  If  appellants' 
theory  is  correct,  that  the  money,  when  col- 
lected, will  belong  to  the  county,  the  action 
1ft  proiierly  prosecuted  in  the  name  of  the 
state,  under  the  laat  clause  of  section  487% 
Comp.  I<aws,  wMch  provides  "that  the  trus- 
tee of  an  expms  trust,  within  the  meaning 
of  this  section,  shall  be  construed  to  Inclnde 
a  person  with  wtunn  or  in  whose  name  a  cod* 
tract  Is  made  for  the  benefit  of  another." 
The  exc^nioD  contained  In  section  4870.  most 
not  be  overlooked.  The  fliot  clause  of  the 
section  reads:  "Evny  action  moat  be  pnae- 
fiited  In  the  name  of  the  real  par^  In  In- 
terest, except  as  otherwise  provided  In  ae&- 
tiun  4872."  Under  tlie  provisions  of  the  tat- 
ter section,  a  imrty  with  whom  or  In  whose 
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name  a  contract  Ib  made  tar  the  benefit  of 
another  la  to  be  conatnied  as  the  tnutee  of 
an  expreaa  trust,  anfl  la  enpreaOy  authoi^ 
Ized  to  ana.  And  when  the  contract  is  in 
writlns,  aa  In  the  case  at  bar,  It  seemB  to  be 
too  dear  for  arfniment  or  the  dtatlon  of  au- 
ttioEltleB  that  the  atate  la  a  proper  party 
plalntlflr.  Bndson  t.  Archo-,  4  S.  D.  128, 
55  N.  W.  1090.  Whether  or  not  the  county, 
as  the  benefldary*  could  also  maintain  the 
action  m  Ita  own  name,  it  la  not  neceaaary 
now  to  decide.  No  objection  aeema  to  hare 
been  taken  to  the  comidalnt  In  any  other  re- 
spect; and  we  conclude,  therefore,  that  the 
court  committed  no  error  In  holding  the  de- 
murrer as  fHTOloua,  and  rendering  judgment 
for  the  plaintiff  upon  the  complaint  The 
Judgment  of  the  circuit  court  la  affirmed. 


EMLAW  T.  TBAVELBRS'  INS.  CO. 

<SQ[n%me  Court  of  fifichlgaa.    March  11,  1890.) 

AocFDBMT  [hscbamcb  — Trial— Intboduotion  or 
BviDBirOB — BSTOFFIL— Olasbifi- 
CATIOH  or  RiMC 

1.  A  judgment  will  not  be  revened  for  the 
reason  that  leadiag  queHtions  were  permitted  in 
the  introdnction  of  teBtimony,  where  it  appears 
that  thej  were  without  substantial  prejudice  to 
appellant. 

2.  Possible  error  in  the  introdoctlou  of  a  oopy 
in  eridence  is  cared  by  the  adverse  party  Intro- 
docinff  the  ortfrinal  iDstrument. 

3.  Ad  application  for  accident  iDsurance  had 
a  printed  clause  reading,  "I  hare  no  oth«  insur- 
ance in  this  company."  A  prior  application  had 
been  taken  by  the  same  agent,  and  tlie  two  pol- 
icies were  issned  by  the  same  company,  which  re- 
ceived the  premiuioB  on  both.  Uetd,  that  the 
company  was  estopped  from  denying  the  Talidity 
of  either  policy. 

4.  Where  on  applicant  for  accident  insurance 
has  truthfully  described  his  calling,  and  all  the 
facts  concermng  his  business  are  known  by  the 
insurance  company,  the  fact  that  the  assured  was 
improperly  clamfied  is  no  bar  to  his  recovery  on 
the  policy. 

Error  to  drcolt  court,  Ottawa  county;  Phil- 
ip Padgham,  Judge. 

Suit  by  Andrew  J.  Emlaw  against  the  Trav- 
elers'  Insurance  Company  on  policies  of  acci- 
dent  Insurance.  I<^m  a  Judgment  in  faror  of 
plaintiff,  defendant  brings  error.  Affirmed. 

Walter  L  LUIle,  for  appellant  McBrlde  & 
Danbof,  for  appellee. 

MOOBJB,  J.  The  plaiuUff  held  two  accl- 
doit  poUctea  of  Insurance  In  defendant  com- 
pany. In  April.  1894,  he  received  an  injury 
that,  he  claims,  totally  disabled  him,  and  en- 
tltted  him  to  f 00  a  week  for  four  weeks.  His 
idalm  was  dlqmtad  by  the  company.  He 
brought  suit,  and  obtained  Judgmrat  for  $200, 
and  the  caae  la  appealed  here.  The  plaintiff 
declared  under  circuit  court  rule  IM.  The 
defendant  pleaded  the  general  Issue,  and  gave 
notice  that  the  plaintiff  was  not  entitled  to 
any  Indemnity;  that  he  was  Insured  In  the 
preferred  dasa,  and  his  application  calls  for 
only  925  pv  weA  whra  totally  disabled;  that 
be  was  not  totally  disabled;  that  when  he 


was  Injmvd  he  was  not  acting  as  maiuiger 
or  proprietor  ct  the  gas  works,  but  as  a  ma- 
chinlat,  and  voluntarily  exposed  hlmseilf  to  im- 
necessary  danger;  that  In  his  application  of 
Novembn-  9,  1SB2,  he  agreed  to  be  dasBed  as 
"preferred."  and  that,  as  a  madilnlst  he  would 
be  classed  as  '"medium,"  and  would  be  enti- 
tled to  no  more  than  the  premium  he  actual- 
ly paid  would  purchase  In  that  claas  In  which 
he  was  actually  injured,  If  entitled  to  any- 
thing. In  said  notice  a  copj  of  the  applica- 
tion upcn  which  «ie  of  the  polldes  was  Is- 
sued wsB  set  up  In  full,  and  then  the  state- 
ment followed  that  the  work  of  a  machlnlA 
Is  classed  as  more  hasardous  than  that  of  the 
"preferred." 

Objections  were  made  to  Bome  of  the  ques- 
tions upon  the'  ground  that  they  were  leadlug. 
The  plalntifl  was  called  as  a  witness,  and 
after  describing  the  accident,  ami  Its  effect 
upm  him,  he  was  asked,  "How  long  were  you 
confined  In  the  house,  aa  a  result  of  that  acci- 
dent?" and  allowed  to  answer.  After  de- 
scribing the  character  of  hia  work,  and  the 
manner  In  which  It  was  done,  in  detail,  he 
was  asked,  "Will  you  atate  If  part  of  your 
duties  as  proprietor  of  the  gas  worics  called 
you  to  do  more  or  less  manual  labor  about  It," 
and  he  was  allowed  to  answer.  In  view  of 
the  examination  which  immediately  preceded 
these  questions,  and .  the  croBs-examluatlon 
that  followed,  we  do  not  think  it  was  so  preju- 
dicial to  allow  these  answers  as  to  require  a 
reversal  of  the  case. 

It  la  assigned  aa  error  that  copies  of  the  ap- 
plication furnished  by  the  agent  of  the  de- 
fendant company  were  allowed  to  be  read  tu 
evidence.  Aa  defendant  Imd  set  out  in  his 
notice  of  defense  a  copy  of  the  api^lcation,, 
and  afterwards  offered  the  original  In  evi- 
dence, the  error.  If  any,  was  cured. 

The  last  application  made  by  the  plaintiff 
had  a  printed  clause  reading,  "I  have  no  other 
Insurance  In  this  company.**  It  is  clfllmed 
that,  as  then  was  a  prior  policy,  this  state- 
ment was  a  firand,  and  voided  the  first  poUcy. 
Both  applications  were  takra  by  the  same 
agent.  Both  policies  were  issued  by  the  de- 
fendant company.  The  printed  statement 
was  undoubtedly  an  Inadvertence.  The  In- 
sured, the  Insurance  agent,  and  the  defend- 
ant company  all  knew  it  to  be  untrue.  It  de- 
ctived  no  one.  The  company,  knowing  the 
facts,  acted  upon  both  applications,  received 
the  premiums,  and  Issued  both  prides,  and 
they  cannot  now  be  heard  to  question  the  va- 
lidity of  either  of  them.  Copeland  v.  Insur- 
ance Co.,  77  Mich.  554,  43  N.  W.  991. 

It  is  urged  that  as  the  Insured  asked,  In  his 
application,  to  be  cla.<Red  as  "preferred,"  when 
he  should  have  been  classed  as  "medium," 
that  he  cannot  recover.  It  Is  suffident  reply 
to  that  to  say  the  agent  of  the  company  had 
known  Mr.  Emlaw  and  his  buslnesR  for  2B 
years.  Mr.  Emlaw,  In  his  application,  tmth- 
fuUy  described  his  calling  as  proprietor  of  gas 
works.  If  he  waa  not  property  classified,  It 
was  not  his  fault.  The  coQipany  had  the 
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facts  before  tbem  when  the  daasiflcatita  was 
made.  O'Brien  t.  Insurance  Ca,  52  Hlch.  181, 
17  N.  W.  726.  Mr.  Emiaw  waa  Injured  while 
BBfliRtlnK  in  unconpllQg  a  ^as  pipe  with  a 
wrencb.  It  Is  insisted  that  this  waa  not  prop- 
er work  for  a  proprietor  of  gaa  works  to  be 
engaged  in.  The  Questions  growing  out  of 
that  feature  ct  the  case  were  properly  and 
guardedly  submitted  to  the  Jtuy.  The  otba 
questions  InTolved  in  the  caBe  were  property 
diqwsed  of  by  the  trial  lodge.  The  Judg- 
ment is  afOrmed,  with  oostB.  The  other  Juti- 
tlcea  concurred. 


AETNA  INS.  CO.  t.  FOWLEB  «t  al. 
(Supreme  Court  of  Midiiffan.    March  11, 1890.) 

PRIKCIPIL  AND  BUHBTT  —  DOTT  or  PrISOIPAI.  TO 

SosETiss  or  Aqbnt. 
A  corporation  principal,  to  whom  uo  agent 
has  given  bond,  owes  to  his  snretioH  the  duty  of 
good  faith  in  informing  tb«m  of  facts  coming  to 
Its  knowledge  which  maj  affect  tbeir  future  lia- 
bility; and  while  mere  negligence  of  the  agent 
in  accounting  will  not  charge  It  with  such  duty  of 
giTlng  notice.  If  It  contlnnes  him  In  Ills  position 
after  knowledge  of  his  onbeKzlement  or  of  other 
acts  for  which  the  snretiea  would  be  liable,  with- 
out informing  them  of  the  facts,  it  cannot  hold 
them  for  losses  resulting  to  it  from  his  subse- 
quent miHcondncL 

Error  to  circuit  court,  Saginaw  county; 
Eugene  Wilber,  Judge. 

Action  by  the  Aetna  Insurance  Company 
against  Charles  G.  Fowler,  Chester  Browu, 
and  Qustavus  H.  Fuerbringer.  Judgment 
for  plalntitr,  and  defendants  appeal.  Re- 
versed. 

Wood  &  Joslln,  for  appellants,  'weadock 
&  Purcell,  for  appellee. 

MONTGOMERY,  J.  Action  on  the  bond 
of  an  Insurance  agent  Defendant  Fowler 
was  employed  as  tiie  agent  of  tlie  company 
at  Saginaw,  and  in  December,  IUSA,  executed 
a  bond,  with  bis  codefendants  as  snreties, 
the  conditions  being  as  ttMoMn'  "TUe  con- 
dition of  this  obllgatioil  is  sudi  that  whereas 
the  above-named  Cliarles  O.  Fowler  has  beea 
appointed  aKent  of  the  Aetna  Insurance  Com- 
pany in  Kuginaw,  Saginaw  county,  state  of 
Mlc^ilgan,  who  will  receive  as  sucb  agent 
sums  of  money  for  premiums,  payments  of 
losses,  salvages,  collections,  or  otUerwlsc.  tot 
goods,  chattels,  or  other  property  of  the  aafd 
Insurance  company,  and  is  to  keep  true  and 
correct  account  of  the  same,  pay  over  such 
money  correctly,  and  make  regular  reports  of 
the  business  transacted  by  him.  to  the  said 
Aetna  Insurance  Company,  and  in  erery  way 
faithful^  perform  the  duties  as  ageut.  In 
compliance  with  the  iostructions  of  the  com- 
pany through  its  proper  officers,  and  at  the 
end  of  the  agency,  by  any  cause  whatsoever, 
tfhall  d^ver  up  to  tlie  antliorlEed  agent  of 
said  company  all  its  money,  books,  and  pn^ 
erty  due  from  or  In  pottsesston  of  said  defend- 
ant, then  or  at  any  tlmf*:  Now,  then.  If  the 
aforesaid  aeont  shall  fnltlifully  perform  all 


and  idttgular  the  duties  of  the  ag«icy  of  the 
Aetna  Insurance  Company,  th«)  this  obliga- 
tion shall  be  nnll  and  void."  Hie  Instruc* 
tions  to  agents  were  to  send  statements  of  all 
businesB  transacted  during  the  previous 
month  as  early  as  the  12th  of  each  month. 
The  testimony  shows  that  for  three  months 
prior  to  September  1,  1803,  the  defmdant 
Fowler  failed  to  B«id  remittanees,  and  it 
was  shown  that  it  is  not  the  cnstom  of  the 
company  to  Insist  upon  abwdnte  promptness 
in  remittanoe,  bnt  that  after  three  months' 
delay  it  was  the  custom  of  the  company  to 
discharge  the  delinquent  agent  The  testi- 
mony further  shows  that  In  the  lattw  part 
of  July  or  the  fkat  of  August  1898.  the  spe- 
einl  agent  of  tbe  company,  a  Mr.  Nell,  visit- 
ed Sfwlnaw.  and,  as  he  described  It  foirad 
the  agency  In  a  rocky  condItl<m;  and,  while 
counsel  were  disagreed  as  to  the  effect  of  Ms 
testimony,  we  think  It  is  at  least  open  to 
the  construction  that  he  then  learned  that 
Fowler  had  mlni^ropriated  the  funds  of 
the  company,  and  Invested  them  In  realty. 
The  circuit  Judge  directed  a  verdict  for  the 
plaintiff.  The  recovery  Indnded  a  diortage 
in  accounts  before  Angnst  1st,  and  a  short- 
age of  f^.l6  arising  from  the  August  busi- 
ness. 

Two  contentions  are  made:  First  that  It 
was  the  duty  of  the  company  to  notl^  the 
sureties  of  any  delay  in  the  remittance  at 
once,  and  that  the  continuance  of  the  agent 
after  failure  to  remit  in  accordance  with  the 
InBtmctlons  of  the  company  to  agento  re- 
leased the  sureties  as  to  future  transactions; 
and,  second,  that  the  company,  on  the  dis- 
covery of  the  misappropriation  of  funds.  Au- 
gust Ist,  was  bound  to  dladiarge  the  agent 
or.  at  least  the  snreties  were  not  bound  to 
respond  for  his  future  defalcaticms,  unless, 
after  being  Informed  of  his  previous  acta  of 
dishonefrty,  they  consented  to  his  retention. 

We  think  that  the  court  b^w  correctly 
ruled  that  the  mere  fact  that  the  company 
had  Itnowledge  that  the  agent  had  failed  to 
remit  did  not  Impose  upon  it  the  duty  to 
notify  the  sureties  or  discharge  tlie  agent 
Insurance  Co.  v.  Simmons,  131  Mass.  65: 
Telegraph  Co.  v.  Barnes,  64  N.  T.  385.  The 
du^  which  the  company  owed  to  the  sureties 
was  not  a  duty  of  active  vigilance,  to  ascer- 
tain whether  the  agent  had  been  guilty  of 
fraud  (the  sureties*  undertoktng  waa  a  guar- 
anty of  bis  ttdetity),  but  what  was  due  from 
the  employer  was  good  faith  to  the  sureties. 
Just  as  It  would  have  been  a  fraud  to  with- 
hold knowledge  of  tH^vlons  dishonesty  of 
the  agent  presumably  not  known  to  the  sure- 
ties, but  possessed  by  the  company,  so  It 
would  be  a  breach  of  good  faith  for  the  com- 
pany to  continue  the  agent  in  a  place  of  trust 
after  discovering  his  dishonesty  or  dedica- 
tion, which  is  presumptively  and  in  fact  un- 
known to  the  sureties,  and  without  notifying 
the  snreties  of  the  facts,  and  giving  them  an 
opportunity  to  elect  as  to  whether  they  will 
continue  the  risk.   Tbis  la^he  doctrine  of 
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the  leading  case  of  PhUIlpa  t.  FoxaU,  L.  B. 
7  Q.  B.  iSm.  The  cases  of  Insunace  Go.  t. 
Simmons  and  Tel^prapta  Co.  t.  Bamsa  are 
not  tncosslstent  wltli  this.  The  sutwtance 
of  the  h<Mlng  In  each  of  tliese  cases  Is  that 
the  mere  failure  of  remittance  does  not  nec- 
essarily amount  to  notice  at  dlsbonestr  oh 
his  part,  and  that  i^iplles  to  the  iwesent  case 
aa  regards  the  charges  occurring  before  Au- 
gust There  la  no  evidence  that  prlcw  to 
August  the  company  liad  actual  noUce  that 
Fowler  bad  converted  any  ot  tbe  funds  to 
bis  own  use,  or  vras  more  than  negligent  lu 
remitting  or  collecting  the  mremluma;  but  as 
to  the  tnuuactlona  la  August  tbe  case  is  dif- 
ferent Under  section  8191,  How.  Ann.  St, 
It  Is  m^e  an  offense  for  an  buurance  i^cent 
to  receive  and  Invest  money  of  the  company 
wlttwut  its  assent:  And,  as  we  before  stated, 
we  think  there  was  testimony  tending  to 
show  notice  to  the  company  about  tlie  lat 
of  August  tbat  Fowlw  bad  Invested  tbe 
funds  of  the  company  In  realty.  If  tbe  com- 
pany, through  Its  special  agent  tben  knew 
tliis  fact  It  cannot  be  said  not  to  have  bad 
notice  of  tbe  dlsbooesty  ot  tbe  special  agent; 
and.  If  it  had  such  notice.  It  was  tbe  duty  of 
tbe  company  not  to  Icnger  trust  Its  funds 
with  the  agent  untU  tbe  sureties  bad  con- 
sented, with  knowledge  of  tbe  tects,  to  be 
held  responsible  for  tbe  acts  of  a  dishonest 
agent  See,  further,  Brandt,  Sur.  |  4S&;  In- 
surance Go.  V.  Scott,  81  Ky.  640l  Judgmuit 
revCTsed.  and  a  new  trial  ordered.  The  oth- 
er Justices  concurred. 


DETROIT.  L.  &  N.  R.  CO.  v.  McCAMMON. 
(Snpreme  Court  of  Michisan.  Feb.  1890.) 
JuDSMBST— Res  Jcpioata — Plea.— Surrici enct. 

1.  Where  a  bill  in  filed,  alleging  a  miittakr  in 
tlie  description  of  a  deed,  and  asking  for  nt- 
ormation  tnereof,  and  pronecutefl  to  final  decree, 
oomplainant  cannot  thereulicr  lile  a  bill  setting 
np  the  same  transaction  in  amplified  form,  requir- 
^r^tfae  aame  faet^  to  mpport  it  aa  in  the  fonner 

2.  Chancery  rule  25  provides  that,  when  de- 
fendant pleads  to  a  bill,  the  complainant  shall 
bave  20  days  to  6Ie  a  replication  to  the  plea,  ox 
amend  his  bill;  that,  if  he  doea  not  take  iasue 
OD  the  plea  or  amend  tbe  bill  within  that  time, 
either  party  may  .lotlcc  the  plea  for  argument; 
and  that  If.  on  argument  the  plea  is  allowed,  the 
eomplainaDt  may,  within  10  days,  take  issne  on 
the  plea,  oa  payment  of  oosta.  Held,  that  KUch 
rule  contemplatea  that  the  truth  of  the  plea  shall 
be  determined  after  issue  joined. 

3.  In  an  action  for  an  injunction,  a  plea  of 
former  adjadicatiou.  which  sets  op  a  public  rec- 
or<l  of  the  same  court  in  which  the  action  is  pend- 
ing, need  not  be  voified. 

4.  A  plea  of  former  adjudication  to  a  bill 
for  an  injanction  need  not  confera  or  acknowl- 
edge any  or  all  the  matters  set  forth  in  tbe  bill. 

6.  In  an  action  for  an  injnnction,  a  plea  of 
fonner  adjudication  which  sets  up  that  com- 
plainar.t*8  former  hill  was  dismimwHl  muftt  allege 
that  It  waa  dlsmiSMd  on  the  merits. 

Appeal  from  drcult  court  Ingham  county; 
RoUIn  U.  FetBon.  Judge. 


BUI  by  the  Detroit,  tanaing  ft  Northern 
Railroad  Company  against  Melvlna  R.  Mc- 
Gammon  to  tetam  a  deed,  and  to  enjoin  tbe 
prosecutlfm  of  an  action  In  ejectment  From 
a  Judgment  for  defendant  complainant  ap- 
peals. Revnsed. 

M.  V.  &  R.  A.  Montgomery,  for  appellant 
CahtU  &  Ostrander,  for  appellee. 

MONTGOMERY.  J.  Tlie  complainant  filed 
a  MU  setting  up,  In  substance,  that  in  Bfareb, 
1871,  the  defendant  was  tbe  owner  of  the 
quarter  section  of  land  vrlthfn  which  the  strip 
Ip  cmtrovoay  is  included;  that  oa  March  8, 
1871,  the  defendant  conveyed  to  the  Detndt 
Howell  ft  Lansing  Railroad  Company  a  strip 
ot  land  described,  ete.;  that  before  the  mak- 
ing of  tbe  deed  the  railroad  company  lud  oom- 
Ideted  the  "entire  work  of  clearing  and  grad- 
ing across  said  quarter  ot  said  section";  that 
everybody  supposed  tbat  tbe  railroad  track 
waa  laid  on  the  strip  so  deeded  until  "some 
time  in  tbe  year  A.  D.  1882,"  at  which  time 
the  defoidant  "was  advised  tbat  tbe  roadbed 
was  not  located  and  constructed  upon  said 
atrip";  that  as  a  matter  ot  tact,  however, 
the  line  was  constructed  nearly  200  feet  south 
at  the  strip  described  In  tbe  deed;  tliat  In 
March,  188d,  defendant  began  ejectment,  "to 
recovar  possession  of  said  laat-mentloned 
strip";  that  Issue  was  joined,  a  trial  had,  and 
verdict  and  judgment  for  plaintiff,  which 
judgment  was  affirmed  by  tbe  supreme  court 
(88  N.  T.  729,  and  thereafter  the  complain- 
ant paid  the  coats,  and  took,  a  new  triaL 
The  prayer  was  tbat  tbe  amount  of  compen- 
sation, If  any,  to  which  the  said  defendant 
may  be  tetr^,  reasonably,  and  equitably  en- 
titled, because  of  tbe  premises,  may  be  as- 
certained under  the  direction  of  this  honorable 
court;  that  upon  payment  to  said  defend- 
ant 1^  your  orator  of  said  sum  to  be  as- 
certained, ahe  (said  def^dant)  may  be  there- 
after perpetually  enjoined  and  restrained 
from  further  pnnecutlon  of  said  suit  in  eject- 
ment, and  from  Interfering  In  any  way  with 
said  last-dewrlbed  strip  of  land,  and  with 
your  orator's  possession  and  occupancy  there- 
of; "and  that  your  orator  may  Iiave  such  oth- 
er relief  and  such  further  relief  In  tbe  prem- 
ises 08  may  be  agreeaUe  to  equity  and  good 
conscience."  To  this  ^ea  defendant  filed  a 
bill  setting  up  a  fonner  suit  in  bar.  The  plea 
stated  "that  complainant  heretofore,  to  wit 
on  the  31st  day  of  March.  1892,  exhibited  Its 
bill  of  complaint  In  this  court  against  this  de- 
fendant and  Hannah  Rice  (wbo  was,  at  tbe 
time  of  tbe  exhibiting  of  this  blU,  deceased) 
for  tbe  recovery  of  tbe  very  same  righto, 
claims,  and  causes  of  action  aa  In  this  bill 
now  pending  are  8ou;;ht  to  be  recovered,  aa 
aiqitears  by  a  com*  <tf  said  bill  hereto  attached, 
marked  'Bxliibit  A,'  and  made  a  part  of  thia 
plea;  and  such  proceedings  were  afterwards 
had  that  thto  defendant  filed  her  answer  to 
Bald  bin  In  said  court,  and  complainant  filed  a 
general  replleation  thereto,  an^.  the  said  cauaa 
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tfaereupoD  being  at  Issue,  proofs  were  takeu  ■ 
on  botb  sides  In  open  court  betore  the  Hon- 
orable Bollln  H.  Person,  then  sitting  as  circuit 
Judge,  and  the  said  cause  was,  after  the  tak- 
ing of  said  proofs,  duly  argued  by  counsel  for 
both  parties;  and  afterwards,  on  due  consid- 
eration thereof  by  the  court,  on,  to  wit,  the 
12th  day  of  October,  1893,  a  decree  was  duly 
made,  signed,  filed,  and  entered  in  said  cause 
dismissing  said  complainant's  bill,  which  said 
decree  and  the  proceedings  tberetofwe  bad  In  < 
said  cause  were  afterwards,  on  the  12th  day 
of  Norember,  1893,  duly  enrolled  by  the  reg- 
ister of  said  court,  and  now  remain  and  are 
of  record  tta^tn;  that  no  appeal  was  ever 
tak^  from  said  decree,  nor  has  said  decree 
ever  been  set  aside,  vacated,  or  held  for 
naught,  but  was,  at  the  time  It  was  entered 
and  enrolled,  and  has  ever  since  continued  to 
be,  in  full  force  and  effect,— all  of  which  more 
fully  and  at  large  appears  by  said  bill  so  form- 
ally exhibited,  and  by  the  answer  and  de- 
cree therein  so  jnade,  entered,  and  enrolled, 
to  which  blU,  recwd.  and  decree,  for  greater 
certainty,  defendant  prays  leave  to  refer." 
The  appended  copy  of  the  bill.  In  the  first 
place,  shows  that  there  was  set  up  In  that 
proceeding  the  fact  of  the  execution  of  the 
deed;  that,  when  it  was  executed,  the  rail- 
road company  had  filed  its  map,  and  had  en- 
tered on  the  construction  of  its  road  over  and 
across  defendants'  land,  until  the  entire  work 
of  clearing  sBd  grading  the  roadbed  was  com- 
pleted, and  that  the  road  was  soon  after  ctxo- 
pleted,  and  that  the  complainant  Iiad  since 
matntainod  a  continuous  and  exclusive  possses- 
sion;  that  in  1882  defendants  were  advised 
that  the  roadbed  and  right  of  way  over  and 
across  this  land  was  not  located  In  the  strip 
described  In  the  deed;  that,  at  the  time  of 
the  execution  of  the  deed,  the  defendants 
knew  precisely  where  the  right  of  way  was  in 
tRCt  located,  and  the  said  roadbed  actually  con- 
structed; that  there  was  a  mistake  made  in 
the  description  of  the  land  conveyed;  that 
complainant  had  endeavored  to  effect  an  am- 
icable settlement,  but  that  Its  efforts  had 
failed.  The  bill  prayed  "that  said  defend- 
ants, and  each  of  them,  be  enjoined  and  re- 
strained from  further  prosecutitMi  of  their 
ejectment  suit  above  mentioned;  that  the 
said  deed  from  said  defendant  to  the  Detroit, 
Howell  and  Lansing  Railroad  Company  be  so 
reformed  that  the  description  of  the  premises 
thereby  c<Hiveyed  shall  describe  the  land 
which  was  actually  intended  to  l>e  conveyed 
thereby,  as  above  stated;  and  that  your  ora- 
tor have  such  other  relief  and  such  further  re- 
lief In  the  premises  as  may  be  agreeable  to 
equity  and  good  conscience."  This  plea  was 
not  verified.  Complainant  filed  no  replication. 
The  defendant  noticed  the  plea  for  argument 
under  chancery  rule  25.  On  the  argument  the 
plea  was  sustained,  and  the  complainant, 
danding  on  the  claim  of  Insuffloiency  of  the  | 
plea,  appeals.  A  decree  was  made,  after  the 
lapse  of  10  di^s,  dismissing  complainant's  bill, 
and  trom  this  decree  complainant  aiveols. 


I  A  preliminary  Questioa  of  practice  Is  to  bs 
considered.  It  is  contended  by  complainant 
that  defendant  should  have  obtained  an  order 
of  reference  to  a  master;  and  obtained  a  re- 
port as  to  whether  or  not  the  plea  is  true. 
Acting  upon  this  idea,  complainant,  after  tl>e 
lapse  of  2U  days,  iietltioned  for  an  order  tliat 
the  bill  be  taken  as  confessed.  The  drcnit 
Judge  denied  this  order,  and  passed  npon  the 
sufficiency  of  the  plea.  We  think  the  prac- 
,  tice  pursued  Is  that  prescribed  by  chancery 
rule  26.  This  rule  provides  tliat.  when  the 
defendant  pleads  to  a  bill,  the  complainaM 
shall  have  20  days  to  file  a  repHcation  to  the 
plea  or  amend  his  bill;  and  tliat,  if  be  do*^ 
not  take  issue  on  the  plea  or  am«id  the  Mil 
within  that  time,  either  party  may  notice  the 
plea  for  argument;  and  tliat  If,  on  argument, 
the  plea  is  allowed,  the  complainant  may. 
within  lU  days,  take  issue  upon  the  plea,  up- 
on payment  of  costs.  This  rule  dearly  coo- 
templates  that  the  truth  of  the  plea  shall  be 
determined  after  Issue  Joined. 

it  is  also  urged  that  the  plea  Is  insnttl- 
cient  for  the  reason  that  it  Is  not  verlfled. 
But  the  practice  does  not  require  a  Terifics- 
tlon  of  the  plea  when  It  sets  up  a  public  n>o- 
ord  of  the  same  court  in  which  the  action  ta 
pending.  Jenn.  Ch.  I'rac.  89;  Barb.  Oh.  Prac. 
318.  We  conclude,  therefore,  tliat  the  ques- 
tion of  the  sulticlency  of  the  plea  was  pmp- 
erly  ^fore  the  court,  and  we  are  to  determine 
whether  the  circuit  Judge  properly  ruled  tbst 
It  'was  sufficient. 

Some  criticism  is  made  of  the  formal  parts 
of  the  plea.  It  Is  said  the  plea  to  the  whole 
blU  should  protest  that  neither  ail  nor  any  of 
the  matters  alleged  in  the  bill  are  true.  'J'bf 
I  form  adopted  was  "by  protestation,  not  eoa- 
I  fessing  or  acknowledging  the  matters  and 
things. in  and  by  said  bill  set  forth."  etv. 
The  complainant's  counsel  cite  the  precedent 
in  Puterbaugh.  It  is  proper  to  assert  that  de- 
fendant does  not  confess  or  acknowledge  any 
or  all  of  the  matters  set  forth.  Does  it  fol- 
low that  It  Is  e^ntlal  to  a  good  plea  to  do 
so?  We  think  not  In  Story,  Eq.  PL  GM,  tt 
is  said:  "As  to  the  form  of  a  plea,  it  is.  like 
a  demurrer,  always  prefaced  by  a  protestatioa 
against  any  acknowledgment  or  admission  of 
the  facts  stated  in  the  bill.  But  the  only  uw 
of  this  seems  to  be  to  prevent  any  conclusi-^n 
In  another  suit,  because,  for  the  purpos4-  of 
deciding  the  validity  of  the  plea,  the  biU.  :» 
far  as  It  is  not  contradicted  by  the  plea,  hi 
attsumed  to  be  true."  Counsel  are  mistaken 
In  assuming  that  the  plea  does  not  assert  that 
it  is  to  the  whole  bill. 

Counsel  contend  that  the  plea  is  not  mitti- 
cient  in  sulwtance.  for  the  reason  that  it  d<N>a 
not  assert  that  the  former  case  was  heard  on 
its  merits,  or  that  the  decree  was  liased  upna 
such  hearing,  or  tliat  the  former  decree  de- 
termined that  complainant  had  no  title  to  tlie 
relief  sought  by  his  parent  Mil,  or  tbat  the 
answer  to  the  former  bill  was  to  the  whole  of 
the  said  MIL  The  pl«a  must  negatlT*  ia- 
tendments.    See  Mltf.  Eq.  PL  348 
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*299.  The  meoDliiK  of  Intendment  la  that,  sl- 
lowlng  an  svennent  to  be  true,  but  at  the 
eame  time  a  case  may  be  supposed  conalatent 
-with  it  wtaldi  would  raider  the  ETerment  In- 
operatlTe  aa  a  full  defense,  anch  case  shall  be 
presumed,  unless  specifically  excluded  by 
partlcnlar  arermeDts.  Id.  350  (*2»lt),  citing 
Lube,  Bq..  348.  We  think  this  objection  to 
the  plea  well  taken.  If  It  be  assumed  that 
the  former  case  was  dlsmlased  on  Ita  merits, 
la  It  a  bar?  That  is  the  principal  question. 
The  additional  facts  shown  In  the  present 
bill  are:  "Wboi  tbe  road  was  completed, 
and  trains  began  to  run,  the  otllcers  of  the 
Detroit,  Howell  &  Ijanslng  Railroad  Com- 
pany, as  well  as  tbe  defendant,  each  and  all 
auppoaed  that  it  [the  road]  was  located  on  tbe 
atrip  described  in  tbe  deed."  "The  road  was 
not  constructed  upon  the  strip  coUTeyed;  but 
that,  inatead  thereof.  It  was  constructed  in 
the  center  of  a  strip  which  began  nearly  'MO 
feet  south  of  the  land  described  in  the  deed," 
etc.  "Until  some  time  In  the  year  1882,  all 
the  officers  and  agents  of  the  railroad  com- 
pany, as  well  as  the  defendant,  supposed  that  [ 
the  strip  of  land  occupied  by  tlie  railroad  ' 
waa  the  same  atrip  described  in  the  de^." 
*KJ<Mnplalnant  has  expended  many  thousand 
dollars  In  constructing  ita  line  across  thia 
strip  of  land;  that  tbe  same  is  of  do  use  to 
the  defendant;  that  the  defendant  does  not 
expect  or  desire  possession;  and  that  she 
la  not  attemi»tlng  or  intending  to  secure  such 
possession;  but  that,  on  the  contrary,  she  Is 
manifestly  attempting  and  undertaking  to 
compel  complainant  to  pay  hex  a  large  and 
nnconadonabie  sum  of  money."  "Tbe  new 
bill  admits  that  tbe  strip  of  land  actnally  oc- 
cnpled  contains  one  or  two  more  acres  than 
did  the  land  described  In  the  deed;  that  com- 
plainant cannot  surrender  It  without  subject- 
ing itself  to  many  thousand  dollars  damage; 
that,  erer  since  the  mistake  was  discovered, 
complainant  has  always  been,  and  now  is, 
ready  and  willing,  and  it  now  offers,  to  fully 
and  liberally  compensate  defendant  McCam- 
mon  for  mch  additional  amount  of  land  so 
occupied  by  It,  and  ft>r  any  and  all  bcucflts 
accruing  to  it  by  reason  tbereof,  aa  well  as 
any  and  all  damage  or  compensation  to  whtob 
said  defendant  may  be  fairly  entitled  by  rea- 
son thereof,"  Do  these  statemeutR  present 
a  different  case  than  that  presuuted  In  the 
former  bill.  It  Is  not  couteuUed,  of  course, 
that  the  ehargrcs  In  tbe  bill  relate  to  a  dlfFer- 
ent  piece  of  property.  It  cannot  be  contend-  ' 
ed  bnt  that  the  relief  sought  is  based  utiou  < 
the  same  claim  of  mistake  upon  tbe  part  of 
roroplainant.  Tbe  tirat  bill  avers  action  taken 
by  complainant  based  upon  such  mistake,  and 
in  the  belief  that  the  company  was  occupy- 
ing the  land  purchased.  Tbe  additional  facts 
set  up  are  amplifications  of  the  facts  set  up 
In  the  former  bill.  Can  tbe  complainant, 
then,  set  up  a  transaction  like  that  in  ques- 
tion the  chief  fact  In  wbtcti  Is  the  mis- 
take of  complainant  as  to  the  land  Intended 
to  be  conveyed,  permit  the  ease  to  proceed  to 


a  final  decree,  and  then  file  a  bill  setting  up 
the  same  tranaaetlon  in  amplified  form,  bnt 
still  requiring  the  same  fact  to  support  the 
bill,  L  e.  the  averment  of  mistake?  We  think 
not.  To  admit  this  would  admit  of  aa  many 
new  bllis  as  there  happen  to  be  incidental 
facts  which  could  be  succesalTely  set  up. 
Barker  t.  Olereiand,  Itf  Mlcta.  'ZaS;  Plerson  t. 
Conley,  »S  Mich.  &3»,  55  N.  W.  387.  This 
rule  may  work  a  seeming  hardship  in  the 
present  case,  aa  It  appears  that  tbe  solicitor 
tm  the  complainant,  who  had  chai^  of  the 
former  suit,  died  after  the  decree,  and  be- 
fore time  limited  for  api)enl;  bbt  this  is 
conjectural.  At  all  events,  tbe  proper  rem- 
edy would  be  by  application  for  leave  to  file 
a  tdll  of  review.  We  think  the  plea  defect- 
ive In  the  one  particular  of 'not  averring  that 
the  former  decree  was  on  the  merits.  We 
have  no  doubt  of  the  right  of  the  conn  to 
grant  an  amendment  Mitf.  Bq.  PI.  S27, 
note;  How.  Ann.  t3t.  S  TttSl. 

The  decree  will  be  reversed  and  remanded. 
The  defendant  will  be  at  Uberty  to  apply  tn 
the  court  below  for  leave  to  ammd  wltbin  IM 
days  from  the  entry  of  this  decree. 

McGRATH.  G.  J.,  did  not  sit  The  other 
Justices  concurred. 


CAMPBELL  T.  PRATT.' 
(Supreme  Court  of  Micliigan.    March  11,  1S9A.) 

Error  tc  circuit  court.  Wayne  county;  Joseph 
W.  Donovan.  Judge. 

Action  by  Oeorfte  Campbell  againitt  Stephen 
Pratt.  From  i  judgment  for  idalntiff,  defend- 
ant brings  nror.  Affirmed. 

James  B.  Pound,  for  appellant.  Lonis  J.  8ie- 
mon  (AUred  Locking,  of  connsel),  for  appellee. 

MOORE.  J.  Plaintiff  is  a  practicing  physi- 
dan^  who  soed  defendant  to  recover  for  medical 
services  rendered  to  a  child  of  defendant.  The 
plaintiff  claimed  the  child  was  dangerously  barn- 
ed;  that  bis  paticut  caused  him  mnch  anxiety, 
bnt  was  getting  along  nicely  until  his  treatment 
was  Interfered  with  by  the  parents.  Ttie  de- 
fendant admitted  the  child  was  severely,  but  not 
dangprouMy,  burned.  He  claimed  it  was  not 
Blrillfiilly  treated  by  the  plaiiitiff.  and  that,  had 
it  not  hern  for  the  care  of  its  mother,  and  a  good 
constitution,  it  would  not  have  lived.  The  plain- 
tiff recovered  a  judgment  of  i^tO  in  justioe  court, 
and  $7~t  in  ihr  arcnit  court.  The  defendant 
brings  the  case  to  this  court  by  appeal.  We 
have  examined  the  assignmf-nts  of  error  and  the 
record  with  great  care.  The  questions  raise^l 
are  of  no  interest,  p.^oei)t  to  the  parties  litiguiit, 
and  for  that  reason  we  dn  not  discuss  them  In  de- 
tail. We  find  no  material  error  In  the  proceod- 
ii!jfs  in  the  court  below,  and  for  that  reason  the 
judgment  is  itttirmeil,  with  costs.  The  other  ju«' 
tices  concurred. 


FLOOD  V.  STRONG  et  al. 

(Supreme  Court  of  Mit-higan.     March  11.  ISiMl.), 

AnMiNiaTHi.Tiov — Pcrchasers  vkom  Ueiks— Phrs- 
ENTATios  or  Ci.i.tMS — Lacrks. 

1.  Purchasers  of  land  from  heirs  of  an  es- 
tate, before  administration,  take  It  subject  to 
debts  and  expenses  of  ad  ministration. 

2.  In  1S8S,  the  .•icnior  memlxjr  of  a  firm,  con- 
sisting of  father  nnd  son,  died  intvatate.  tlio  son 
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continning  the  baeioess,  and  paying  interest  on 

R  note  prerlously  executed  by  the  firm  to  defend- 
nnt.  a  nonreaideaL^antil  1893,  when  he  failed 
and  absconded,  l^ereafter  defendant  cauoed 
ietters  of  administration  to  be  taken  out  on  de- 
cedent's estate,  and,  after  having  his  claim  al- 
lowed, procnrea  an  order  of  court  for  the  sale  of 
certain  real  estate  for  the  payment  of  such  claim, 
there  being  no  personalty.  Held^  that  defendant 
was  not  fruiitr  cf  such  laches  as  to  render  the 
sale  tDfMiuitable  as  against  one  who  hadjpurchas- 
ed  the  land  from  the  son  prior  to  admiaiatratioo. 

Appeal  from  circuit  court,  Shiawassee 
county,  In  chancery;  Charles  H.  Wlsner. 
Judge. 

Bill  by  John  Flood  aKnlnst  Walter  D.  O. 
Strong  and  another  to  enjoin  a  sale  of  land. 
There  was  a  decree  for  complainant,  and  de- 
fendants appeaL  Beveraed. 

One  Isaac  M.  Strong  and  bis  son,  Walter 
M.  Strong,  were  bankers  In  Bancroft,  Mich., 
under  the  firm  name  of  I.  M.  Strong  &  Son. 
While  80  In  business,  on  September  1.  1883, 
they  executed  a  note  for  f 1.000  to  defmdant 
Walter  T>.  O.  Strong,  and  on  December  3d. 
same  year,  another  note  for  f505.  Interest 
was  paid  upon  these  notes  until  the  death  of 
I.  M.  Strong,  March  12.  18isS.  Defendant  la 
and  was  a  resident  of  the  state  of  New  York. 
He  attended,  his  brother's  funeral  at  Ban- 
croft and  taas  never  been  In  the  state  since. 
Walter  continued  to  carry  ou  the  banking 
business,  and  to  pay  the  Interest  on  tbls  note 
until  1803,  when  he  failed  and  absconded. 
Isaac,  at  his  death,  was  poaaessed  of  the  lot 
and  building  thereon  In  Bancroft,  the  sub- 
ject of  this  suit,  unincumbered,  and  some 
land  In  Charlotte  which  was  heavily  mort- 
gaged. After  Walter's  failure,  defendant 
Strong  caused  letters  of  administration  to  be 
taken  out  upon  the  estate  of  Isaac,  deceased, 
and  defendant  Baldwin  was  appointed  ad- 
ministrator. These  two  notes  were  allowed 
against  tbe  estate.  The  administrator  found 
DO  personal  property  except  a  safe,  and  no 
real  estate  except  the  two  pieces  above  men- 
tioned. The  adminlatrator  filed  his  petition 
In  the  probate  court  for  a  sale  of  this  land  to 
pa3'  the  debts  and  expenses  of  administra- 
tion, which  petition  was  granted.  Complain- 
ant thereupon  filed  this  bill  of  complaint  to 
«nj<rin  the  sale,  upon  tbe  ground  that  de- 
fendant Strong  was  guilty  of  such  laches,  by 
the  delay  In  asserting  his  claim  ogalnat  tbe 
estate  of  Isaac,  as  to  render  It  Inequitable  as 
against  complainant's  rlftbta.  Isaac  died  In- 
testate, leaving  his  widow  and  Walter  his 
sole  heirs  at  law.  Septeinlior  9.  1889,  the 
widow  deeded  to  Walter  her  Interest  In  the 
store  and  lot  in  controversy,  and  he  deeded 
to  ber  his  interest  In  the  Charlotte  property. 
In  April.  1889,  Waller  and  his  wife  conveyed 
the  Bam-roft  property  to  the  complainant  for 
a  consideration  of  $1,000.  Complainant  took 
possession,  and  spent  some  money  In  Im- 
provements and  repairs.  Tbe  court  entered 
A  6vcree  for  eomplslnant. 

g.  S.  Miner  and  Lyon  &  Hiidsall.  for  appel- 
lants. James  M.  Goodell  and  M.  V.  B. 
WlxfHn,  for  appellee. 


OBANT,  J.  (after  atatlng  the  facte).  We 
think  tbe  Cfnuduslon  of  the  leanied  circuit 
Judge  that  defendant  Strong  was  guilty  of 
laches  cannot  be  sustained.  Walter,  as  sur- 
viving partner,  was  entitled  to  the  posses- 
6l<m  of  the  partnership  assets,  and  to  con- 
tinue the  business  for  the  purpose  of  wind- 
ing it  up.  W^hether  there  were  paswal  as- 
sets at  any  time  to  pay  the  defendant's  notes 
does  not  appear.  There  Is  nothing  to  show 
what  the  povonal  assets  were,  or  what  was 
their  value,  or  that  Walter  mlsapikropriated 
any  of  sucb  assets.  Defendant  Strong  was 
under  no  legal  obligation  to  take  steps  to 
secure  an  admlnlstratlwi,  nor  did  be  lose  any 
of  his  rights  by  bis  failure  to  do  so.  Pur- 
chasers of  laqd  tnm  heirs  of  an  estate,  be- 
fore administration  has  been  bad  and  closed, 
take  It  subject  to  debte  and  expenses  of  ad- 
ministration. Armstrong  v.  Loomis,  97  Mich, 
on.  06  N.  W.  938.  and  authorities  there  cit- 
ed. Plaintiff  was  chargeable  with  notice 
that  no  administration  had  been  bad.  He 
took  no  st^  to  protect  himself  by  bond  or 
otherwise.  Neither  defendant  Strong  nor 
Walter  said  anything  or  made  any  repre- 
sentations by  which  he  was  misled.  Briefly 
stated,  the  sltuatUm,  then.  Is  this:  Complain- 
ant purchased,  knowing  that  the  land  was 
subject  to  the  payment  of  delits.  if  any  exist- 
ed, and  knowing  that  there  had  been  no  ad- 
ministration, without  making  any  Inquiries, 
and  without  taking  any  measures  to  protect 
himself.  Defendant  Strong  knew  that  W^al- 
ter,  as  surviving  partner,  was  entitled  to  the 
possession  of  the  partnership  funds.  His  in- 
terest was  paid  up  to  1393.  The  property  of 
the  partnership  was  in  hiwful  hands.  He 
had  no  knowledge  that  It  was  being  misused. 
He  owed  no  duty  to  any  supposed  purchaser 
of  tbe  real  estate  of  the  deceased.  He  was. 
therefore,  guilty  of  no  wrong  lu  resting  so 
long  as  his  Interest  was  paid,  the  very  pur- 
pose he  bad  in  investing  his  money.  He  had 
neither  done  nor  said  anything  to  mislead 
complainant.  Complainant  purcliased  at  his 
risk,  and  must  suffer  the  consequences.  The 
decree  must  be  reversed,  with  costs  of  both 
courts,  and  bill  AsmlrtMcd.  Tbe  other  Jus- 
tices concurred. 


WILSON  V.  LA  TOUR. 
(Supreme  Conrt  of  Michigan.    March  11.  1896.) 

AOEXT — AUTDcmiTT  TO  RSCBIVB  FaTHKNT  OF 

MoRTOJtOE. 

On  an  issut  as  to  the  authority  of  a  cw 
poration  to  receivt.,  as  agent  of  defendant,  pay- 
ment of  a  mortease  executed  by  complainant  to 
the  predecesnor  of  said  corpomtion,  but  subw*- 
quently  owned  by  defendant,  it  appeared  that 
said  corporat'gn  was  applied  to  by  defendant  to 
collect  the  interest  on  said  mortgage  and  <m  oth- 
ers. The  corporation  collected  a  large  part  of 
the  interfRt  and  the  principal  on  wiid  niortpiees. 
other  than  complainant's,  though  the  mortgages 
and  notes  were  in  defendant's  hands;  and.  up- 
on notice  that  the  mun^  had  been  collected, 
<lcfendnnt  forwarded  the  note:*  and  mortsHKea 
to  said  corporation,  with  tbe  necessary  diacharpe 
papers,  and  the  money  was  thereupon  remitted  to 
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defendant.  Defendant  repeatedly  wrote  to  said 
corporation^  with  directions  to  urge  the  settle* 
ment  of  aaid  mortgazes.  including  complainant's, 
and  stating  that,  If  discharges  of  mortgages  were 
Bent  to  her,  she  wonld  execute  them.  The  cor- 
poration replied  that  the^  were  looking  after  de- 
fendant's interests.  The  oorporstion  received 
the  principal  of  :«mplainant'd  mortgage,  and 
wrote  defendant  to  that  effect,  and  sent  the  pa- 
per* discharring  the  mortgage  to  he  executed; 
and,  thongfa  defendant  received  the  same,  she  did 
not  reply  thereto  before  the  corporation's  failure, 
i'omplainant  did  not  know  at  the  time  he  paid 
the  principal  to  said  corporation  that  defendant 
was  the  owner  of  the  mortgage,  though  the  as- 
signment hereof  was  duly,  recorded.  Beld,  that 
the  evidence  established  the  corporation's  author- 
ity to  recdve  payment  of  complainant's  mort- 

Appeal  from  circuit  court,  Otsego  county; 
Nelson  Sharpe,  Judge. 

Bill  by  Otis  B.  Wilson  a«:aiDst  Elizabeth  A. 
ha  Tour  to  compel  the  cancellation  of  rec- 
ord of  a  certain  mortgage.  From  the  Judg- 
ment rendered,  defendant  appeals.  Affirm- 
ed. 

Fedewa  &  Walbrldge,  for  appellant.  Lyon 
&  I>ooUDg,  for  appellee. 

MOORE,  J.  Complainant  has  owned  and 
resided  ai>on  a  farm  situated  In  Otsego  coun- 
ty  for  the  last  U  years.  Angnst  26,  1886, 
he  executed  and  delivered  to  Walker  & 
White,  a  firm  engaged  in  the  loaning  busi- 
ness at  St.  Johns,  Micb..  his  note  of  $350, 
due  October  L  1881,  with  interest;  both 
principal  and  Interest  payaUe  at  their  ot- 
flee  In  St  Johns.  The  Interest  was  repre- 
sented by  10  coupons,  of  $12.25  each,  and 
accompanying  them  were  10  other  (commls- 
rion)  coupons,  of  $1.76  each,  due  at  the  same 
timea.  To  secure  the  payment  of  the  note, 
complainant  gave  a  mor^ge  on  his  farm, 
the  mOTtgage  being  duly  recorded  In  Ots^ro 
county.  Walker  &  White  assigned  the  mort- 
gage and  note  to  Jeanette  L.  Teflt  on  Novem- 
ber 29.  1886,  by  written  assignment  duly  re- 
corded In  Otsego  county.  Mrs.  Tefft  died 
before  receiving  any  Interest  on  the  mort- 
gage, and  her  executors  assigned  the  note 
snd  mortgage  to  defendant,  who  resided  In 
Buffalo,  N.  Y.,  April  22.  1887.  and  said  as- 
signment was  duly  recorded  in  Otsego  coun- 
ty. Walker  &  White  notified  complainant, 
from  time  to  time,  of  the  maturity  of  his  In- 
terest, collected  and  remitted  It  to  defendant, 
and  sent  complainant  his  canceled  interest 
coupons.  In  September,  1^80,  they  were  suc- 
ceeded In  business  by  the  Michigan  Mort- 
gage Company,  Limited,  of  which  company 
they  were  the  leading  officerB,  and  had 
charge  of  Its  affairs.  From  that  time  the  mort- 
gage company  held  substantially  the  same 
relations  towards  both  parties  that  W^alker 
A  White  had  held.  Complainant  bad  no  no- 
tice of  the  transfer  of  the  note  and  mortgage, 
except  that  be  knew  that  Walker  &  White 
were  succeeded  by  the  mortgage  company, 
and  always  supposed  they  or  the  company 
still  owned  them.  On  March  22,  18d3.  be 
sent  the  company  a  draft  of  $:I64.10,  which 


covered  the  principal,  of  $350;  interest  to 
April  1,  1803,  $12.25;  exchange,  10  cents; 
and  commlBSlon.  $1.75.  The  company  ac- 
knowledged the  receipt  of  the  money  In  full 
payment  of  the  mortgage,  and  advised  com* 
plainant  they  had  sent  for  the  discharge 
thereof,  and,  as  soon  as  received,  would  for- 
ward it  to  btm.  The  mortgage  company 
placed  the  principal  sum  of  $350  to  the  cred- 
it of  defendant  on  its  books,  and  on  the  same 
day  notified  defendant  of  the  payment  of  the 
money,  sending  her  a  discharge  of  the  mort- 
gage to  execute  and  return  with  the  can- 
celed papers  pertaining  to  the  Wilson  loan, 
and  advised  her  that  upon  the  receipt  of  the 
same  they  would  remit  For  some  reason 
defendant  failed  to  send  the  discharge  of 
the  canceled  papers,  or  to  r^ply  to  the  com- 
pany's letter.  The  mortgage  company  fail- 
ed on  February  6,  1894,  and  receivers  were 
appointed.  In  the  following  April,  com- 
plainant first  learned  that  defradant  claim- 
ed to  own  the  mortgage  in  question,  and  filed 
bis  bill  to  cancel  the  note  and  dlachaige  the 
niortgage  and  assignments  from  record, 
claiming  that  the  payment  made  to  the  mort- 
gage company  was  a  payment  of  the  mort- 
gage debt.  The  defendant  appeared,  and  In- 
sisted that  the  mortgage  company  had  no 
authority  from  her  to  receive  payment  of  the 
mortgage,  and  claimed  the  mortgage  to  be 
a  subsisting  lien  upon  the  land.  The  circuit 
Judge  nude  a  decree  In  accordance  with  t^he 
prayer  of  the  complainant,  and  defendant 
appeals. 

All  of  the  business  was  done  by  corre- 
spondence. There  were  originally  16  mort- 
gages running  to  Walker  &  White,  which 
were  assigned  to  Jeanette  L.  Tefft  and,  up- 
on whose  death,  became  the  property  of 
defendant.  The  amount  of  the  mortgages 
was  $11,000.  The  record  shows  that  soon 
after  the  defendant  became  the  owner  of 
these  mortgages,  she  applied  to  Walker  & 
White  to  collect  the  Interest  as  rapidly  as  it 
matured,  and  that  either  Walker  &  White,  or 
the  Michigan  Mortgage  Company,  as  their 
successor,  collected  all  of  the  Interest  that 
accrued  upon  these  mortgages  up  to  the 
time  of  the  failure  of  the  company.  The 
total  amount  of  interest  collected  and  remit- 
ted during  this  time  was  $3,836.97,  of  whteh 
Walker  &  White  collected  and  remitted  $1,- 
066.44.  and  the  Michigan  Mortgage  Company 
collected  and  remitted  $1,850.53.  The  rec- 
ord also  shows  that,  of  the  principal  of  the 
mortgages.  Walker  &  White  collected  and  re- 
mitted to  defendant  $63U,  and  that  the  Michi- 
gan Mortgage  Company  collected  and  re- 
mitted to  defendant  prlncliial  of  mortgages 
to  the  amount  of  $9,050.  In  additiou  the 
company  collected  the  principal  of  the  mort- 
gage In  question.  $350,  making  a  total  of 
$10.^  collected.  A  large  amount  of  corre- 
spondence was  received  in  evidence  between 
the  defendant  and  Walker  &  White  and  the 
Michigan  Mortgage  Company  In  relation  to 
their  conduct  of  the  business  of  Miss  La 
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Tour,  In  wblch  she  urges  them  to  collect 
the  mortgages  oi  wMdi  we  have  befoie  spo- 
ken. This  corresiKHidMioe  Indicates  vw^ 
clearly  that  her  request  was  acceded  to;  that 
Walker  A  White,  and  afterwards  the  Mich- 
igan Mortgage  Company,  did  receive  pay- 
ments of  these  mortgagee  when  the  morjt- 
gagea  and  notes  were  In  the  hands  ot  Hiss 
La  Tonr,  and  upon  their  request  she  forward- 
ed the  notes  and  mortgages  to  them,  with 
the  necessary  dlscbai^  papers,  showing  that 
she  had  knowledge  of  thtir  method  of  doing 
business,  and  approved  of  It.  In  August, 
1891,  she  asked  the  mortgage  cominny  to 
notify  a  number  of  the  mortgngees  that  their 
mortgages  would  soon  be  due,  and,  among 
others,  the  mortgage  of  Otis  B.  Wilson,  for 
In  Octobn.  In  September  abe  request- 
ed a  report  on  tiie  Wilson  mortgage.  In 
October.  1881,  she  wrote  the  company,  call- 
ing attentlMi  to  the  fact  that  she  had  over 
$3,800  due  her  for  Interest  and  principal  on 
the  moitgagea,  called' their  attention  to  the 
Wilson  mortgage,  and  added:  "Mlae  La  Tour 
wishes  these  parties  Informed  that  she  will 
not  renew  or  extend  the  time  on  these  mort- 
gages. Miss  La  Tour  would  like  to  hear 
from  you,  and,  if  you  send  discharge  of 
mortgages,  will  send  yon  the  papers."  Re- 
plying to  that  letter  on  October  14,  1891,  the 
company  wrote:  **We  hand  you  discharge  of 
the  Martin  mortgage,  which  please  have  ex- 
ecuted, and  return  with  the  canceled  papers, 
and  we  will  remit  therefor.  In  reference  to 
the  Wilson  mortgage,  would  say  that  Mr, 
Wilson  paid  his  interest  promptly,  and  ask- 
ed for  a  shcHt  time  on  the  principal."  De- 
fendant srait  the  Martin  papers  as  requested, 
and  received  remittance  to  cover  the  same. 
On  November  2,  1891.  defendant  wrote  the 
company:  "All  of  the  mortgages  Miss  La 
Tour  haa  (10  In  number)  are  now  due,  or 
will  be  by  December  1.  She  has  been  very 
patient  with  these  parties,  but  now,  as  she 
has  other  use  for  her  money,  will  require 
a  settlement  by  the  first  of  January,  and 
those  that  are  not  closed  up  by  that  tiiue  she 
will  place  In  her  lawyer's  hands.  Ton  can 
let  these  different  parties  know  of  her  Inten- 
tions, 80  that  they  can  fix  their  affairs  ac- 
c(«dlngly."  Replying  thereto  on  November 
4,  1881,  the  company  wrote:  "Replying  to 
yours  of  November  2nd,  would  say  that  we 
are  looking  after  your  matters,  and  collect- 
ing them  in  as  promptly  aa  possible;  and 
If  you  will  give  us  such  time  as  we  need,  in 
the  course  of  business,  to  collect  In,  we  shall 
be  able  to  collect  all  of  the  interest,  together 
with  the  principal,  without  costs  of  any 
klBtl."  On  November  11,  1891.  the  company 
wrote  defendant,  "Inclosed  we  hand  you 
discharge  of  the  Bregcnser  mortgage,  which 
please  execute  and  return  to  us  with  the 
canceled  papers,  and  we  will  remit  for  the 
same."  In  reply  thereto,  under  date  of  No- 
vonber  19,  1891,  the  defendant  sent  the  pa- 
pen,  and  shortly  thereafter  received  a  draft 
of  $23(i9  in  payuient  thereof.   On  December 


4,  1891.  the  company  wrote  the  defendant, 
"Inclosed  we  band  you  discharge  of  the  John 
W.  Saunders  mortgage,  which  please  exe- 
cute and  return  to  us  with  the  old  papers, 
and  we  will  remit  for  the  same."  Defendant 
compiled  with  that  request  on  December  5, 
1891.  On  December  0.  1891.  the  company 
wrote  defendant  to  send  the  Staley  papers, 
and  that  it  would  foreclose  that  mortgage 
for  her.  On  December  7.  1891,  defendant 
complied  with  that  request,  and  they  com- 
menced the  foreclosure.    On  December  2S, 

1891,  defendant  wrote  In  reference  to  the 
Sanndm  and  Staley  mortgages,  and  added: 
"There  are  seven  other  mortgages  that  have 
expired.  Tell  these  parties  to  either  pa^'  up. 
or  we  must  foreclose  at  once.  They  are  as 
follows."  And  the  list  Included  the  WHson 
mortgage,  in  question.  She  also  added, 
"Please  attend  to  this  at  once,  and  let  me 
hear  from  you."  Raying  to  that  letter, 
the  company  wrote:  "Replying  to  yours  of 
tiie  28th,  would  say  that  we  have  not  for- 
gotten  your  matters.  We  are  giving  thorn 
careful  attention,  and  will  report  payment 
of  the  same  as  fast  as  they  are  ready."  On 
January  19,  1892,  defendant  wrote  the  com- 
pany in  reference  to  certain  mortgages,  and 
added,  "Let  us  know  what  the  prospects  ar^ 
for  we  are  getting  tired  of  waiting  for  money 
which  is  long  due."  Relying  thereto  on 
January  21, 1S82,  the  company  wrote,  among 
other  tbinga,  "We  are  looking  after  your 
matters  to  the  best  of  our  ability."  On  Jan- 
uary 21, 1892,  the  company  wrote  the  defend- 
ant In  reference  to  the  Brown  mortgage,  and 
advised  ber  that  It  had  been  paid,  and  add- 
ed, "We  are  glad  to  indose  the  discharge 
thereof,  which  please  have  executed,  and 
return  to  us  with  the  canceled  papers,  and 
we  will  remit  at  once,  by  return  mall."  De- 
fendant complied  with  this  request  on  Janu- 
ary 23d,  and  two  days  later  draft  was  sent 
to  cover  that  money.  On  January  22,  1892, 
the  company  wrote  defendant,  "We  hand 
you  discharge  of  the  Charles  A.  Butler  mort- 
gage, which  please  have  executed,  and  re- 
turn to  us  with  the  old  papers,  and  we  will 
remit  therefor."  Defendant  compiled  with 
this  request  on  January  2Tth,  and  two  days 
later  draft  was  sent  her  to  cover  the  money. 
On  February  2, 1892,  the  company  wrote  de- 
fendant, "Inclosed  we  hand  you  discharge  of 
mortgage,  Thomas  W.  Robinson,  which 
please  execute  and  return  to  us  with  the  old 
papers,  and  we  will  remit  therefor."  The 
request  was  complied  with,  and  on  February 
9,  1802,  a  draft  was  sent  her  In  pnyracnt 
therefor.  On  April  13,  1892.  the  comiiany 
wrote  the  defendnut.  In  reply  to  a  letttT 
which  does  not  appear  in  the  record:  "As 
we  have  done  in  the  past,  we  shall  «)ntiuDe 
to  get  your  matters  cleaned  up  as  fast  aa 
possible.  Chadderton  and  Wilson  will  be 
arranged  tov  at  an  eariy  date."   On  June  15, 

1892,  defendant  wrote  the  company:  "Please 
inform  me  what  prospect  there  Is  for  a  set- 
tlement of  the  other  mortgages  of  Miss  La 
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Tour's.  Stae  needs  the  money,  and  la  get- 
ting Impatient  by  the  alow  conrae  tlieae  par- 
tlea  Are  taking."  On  October  17,  18&2,  the 
company  wrote  defendant  aafollowa:  "Some 
few  days  ago  we  wrote  yoii  concerning  the 
William  Chaddertoa  mortgage,  paat  due. 
Ur.  Chadderton  has  arranged  this  matter 
with  ns.  and  we  now  hold  the  funds  to  pay 
the  same,  subject  to  yonr  order.  Will  yon 
kindly  send  the  papers  for  collection,  and 
execute  the  Inclosed  dlschai^?  Upon  re- 
ceipt of  the  same,  we  will  remit  for  princi- 
pal and  accrued  Interest"  On  November  6, 
1802.  the  company  sent  defendant  a  draft  of 
SfiST.lO  In  payment  of  the  Chadderton  mort- 
gage and  Interest.  On  Mandi  28,  1893,  the 
company  wrote  defendant,  "Inclosed  we 
hand  yon  discharge  of  the  O,  B.  Wilson  mort- 
gage, which  please  execute  and  return  with 
the  canceled  papers,  and  we  will  remit  for 
the  same." 

The  record  shows  some  correspondence  be- 
tween tbe  defendant  and  the  company  after 
this  time,  but  for  some  reason  she  appears 
never  to  have  replied  to  that  lett^.  It  Is 
conceded  by  her  counsd  that  she  received  It. 
and  the  record  shows  that,  of  the  principal 
of  the  13  mortgages  collected  for  her  before 
that  time,  she  had  been  notified  In  substan- 
tially the  same  manner,  Imd  compiled  with 
the  request  of  the  company  to  forward  the 
papers  and  an  executed  discharge  in  each 
case,  and  In  each  case  bad  received  her  mon- 
ey. We  have  thought  best  to  quote  this  tes- 
timony aconewbat  at  length,  as  counsel 
flalmed  this  case  Is  governed  Joy  r. 
Vance,  62  N.  W.  140,  and  Tnnrbrld^  v. 
RoRS  and  Ross  v.  Trowbridge  (Mich.)  63 
N.  W  534.  We  think  this  case  is  not  gov- 
erned by  those,  for  the  reason  that  It  is  diffi- 
cult to  escq?e  the  conclusion,  from  the  tes- 
timony, that  the  defendant  instructed  the 
Michigan  Mortgage  Company,  Limited,  to 
notify  the  mortgagors  that  these  mortgages 
must  be  paid,  and  authorized  It  to  receive 
payments,  and  knew  that  from  time  to  time 
paymenta  were  made  to  the  company  on 
these  mortgages,  and  approved  of  its  receiv- 
ing the  mtmey,  and,  at  its  request,  forward- 
ed the  notes  and  mortgages,  with  a  proper 
discharge.  The  trial  Judge  found  from  the 
testimony  that  tbe  Michigan  Mortgage  Com- 
pany. Umited.  was  authorized  to  receive 
payment  of  the  Wllstm  mortgage.  We  agree 
with  the  trial  court.  The  decree  is  affirm- 
ed, with  costs.  Tbe  other  Justices  concur- 
red. 


FOUNTAIN  V.  HUTCHINSON. 
(Supreme  Court  of  Michigan.   March  11.  IHOO.) 
AwDMPsiT— Sals  or  Vxtarttnaair  Intrhkat— 

EVIDBNCB. 

1.  Id  oaHnmptiit  on  a  fwle  of  a  one-third  in- 
tcmt  is  a  partnership  it  appeared  that  plaintiff 
daimed  to  have  bought  it  from  her  huslwnd,  who 
was  indebted  to  her,  and  that  in  a  mibReqiieut 
fmntifer  of  the  whole  partnorship  aaBets  to  a  cor- 


poration she  was  to  receive  one-third  of  the 
proceeds;  that  defendant,  the  other  partner, 
claimed  that  plaintiff's  boaband  had  i^o  real  in- 
terest, that  the  partoerddp  was  insolvent,  and 
that  the  prooeeda  of  the  transfer  to  the  corpora- 
tion were  to  b«  used  to  pay  partnership  debts. 
Held,  that  it  waa  error  to  exclude  evidence  of- 
fered to  establish  the  facts  alleged  by  defendant. 

2.  The  jur;  should  hsve  been  Instructed  as 
to  the  effect  of  a  sale  of  partnenhip  pnq^efty  to 
par  individual  debts. 

BzTor  to  circuit  court,  Calhoun  county; 
Clement  Smith.  Judge. 

Action  by  Olive  M.  Fountain  against 
Charles  Hutchinson  on  an  alleged  agreement 
for  the  sale  of  partnership  assets.  Fn»a  a 
Judgment  In  favor  of  plalntlfC  defendant 
brings  error.  Reversed. 

Plaintiff's  husband,  John  Fountain,  uid 
defendant,  were  In  partnership  In  ^  busi- 
ness of  manufacturing  cultivators,  Fountain 
owning  one-third  Interest,  and  defendant 
twQ-thlrda  Among  the  partnership  assets 
were  a  boiler  and  engine  machinery,  and 
tools.  February  20,  18a2,  Fountain  claims 
to  have  sold  to  the  plaintltC  his  one-third  In- 
terest in  the  machinery,  etc.,  and  for  which 
be  made  a  bill  of  sale.  The  consideration 
was  money  which  plaintiff  claimed  to  have 
loaned  to  her  husband  In  1880,  and  for  which 
she  held  his  note  for  (460,  dated  January  80, 
1888.  Defendant,  at  the  time  of  the  sale, 
was  not  consulted,  and  knew  nothing  of  it. 
Plaintiff  claimed  that  through  her  husband, 
acting  as  her  agent,  she  subsequently  sold  to 
the  defendant  her  one-third  Interest  In  this 
property,  and  that  d^endant  agreed  to  pay 
therefor  one-third  of  the  inventory  ivlce  of 
the  entire  property,  when  transferred  to  a 
corporation  then  agreed  to  be  formed.  Foun- 
tain claimed  to  have  made  a  memorandum 
of  the  agreement,  which  he  produced,  and 
wlUch  reads  as  follows:  "Substance  of  cm- 
tract  between  Messrs.  Hutchinson  and  Cro- 
nln  agree  to  form  a  stock  company  |25,0U0 
at  Battle  Greek— it  don't  say  that— ^OOU. 
and  to  make  one  thousand  cultivators  the 
first  year  and  more  thereafter  as  trade  de- 
mands. To  employ  Fountain  at  92  per  day 
and  Fountain  to  have  one-sixth  of  the  prof- 
its. Hutchinson  to  put  machinery  from 
Ceresco  in  as  his  stock  and  pay  Mrs.  Foun- 
tain for  tbe  same  one-third  inventory  prlca." 
Subsequently  a  corporation  was  formed,  and 
this  iMTOperty  transferred  to  the  corpmatlMi. 
The  business  was  located  at  Battle  Greek, 
the  property  removed  from  Ceresco,  and  aft- 
er Ite  removal  an  Inventory  was  taken.  De- 
fendant denied  any  such  contract,  and  testi- 
fied that  the  arrangement  was  that  the  cor- 
poration was  to  take  the  machinery,  and  al- 
low so  much  stock  for  tbe  entire  lot;  that 
the  stock  was  to  be  issued  to  him,  and  Its 
value  to  be  applied  to  the  settlement  of  the 
partnership  accounts  of  Fountain  &  Hutob- 
Inson.  Defendant  also  denied  that  he  was 
infonned  of  such  transfer  by  Mr.  Fountain, 
and  knew  nothing  of  It  until  some  time  after 
the  shops  were  built  In  Battle  Creek,  and  the 
machiuery  running,  when  Mr.  Crouin,  one 
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of  the  stockholders,  and  the  secretary  and 
treasurer  of  the  corporation,  called  his  at- 
tention to  an  assignment  from  Fomitaln  to 
his  wife,  which  he  had  found  upon  the  floor 
of  the  office,  and  which  had  evidently  fallen 
from  Hr,  Fountain's  coat.  Mr.  Cronin  testi- 
fied to  finding  this  assignment  and  showing 
It  to  defendant.  The  entire  transaction  rests 
In  parol,  and  no  one  was  present  at  the  mak- 
ing of  the  alleged  agreement  except  Mr. 
Fountain  and  the  defendant  Plaintiff  bad 
verdict  and  Judgment 

Louis  0.  Miller  (Howard  &  Roos,  of  coun- 
sel), for  appelhint.  Herbert  E.  Winsor,  for 
appellee. 

GRANT.  J.  (after  stating  the  facts).  Er- 
rors are  assigned  upon  the  admission  and 
exclusion  of  evidence,  upon  the  refusal  to 
give  certain  requests,  and  the  charge  as 
given.  The  court  refused  to  permit  any  in- 
quiry to  be  made  Into  the  partnership  agree- 
ment, and  rejected  testimony  offered  to  the 
effect  that  Hr.  Fountain,  at  the  time  of  the 
alleged  sale  to  his  wife,  had  no  real  Interest 
In  the  partnership  property,  and  was  In  fact 
Indebted  to  defendant.  He  also  refused  to 
instruct  the  Jury  as  to  the  effect  of  a  sale  by 
one  partner  of  his  interest  in  any  or  uU  of 
the  partnership  property  in  payment  of  his 
Individual  debts,  or  as  to  the  rights  of  part- 
ners in  their  Jt^nt  property.  We  think  It 
was  Important  that  the  Jury  should  have 
been  instructed  upon  these  matters,  it  Is 
evident  that  Mr.  Fountain  was  at  the  time 
insolrent.  If  It  could  be  shown  that  In  fact 
he  had  no  real  Interest  in  the  partnership 
property,  but  was  In  debt  to  his  partner,  this 
would  be  a  very  material  circumstance  for 
the  consideration  of  the  Jury  in  determining 
who  told  the  tmth.  Fountain  or  defendant, 
and  what  the  contract  was.  Of  course, 
plaintiff,  under  the  bill  of  sale  from  her  hiu- 
band,  did  not  obtain  absolute  title  to  the  spe- 
cific property,  nor  any  title  whatever,  unless 
upon  settl«nent  It  was  found  that  Mr.  Foun- 
tain had  some  interest  to  convey.  The  con- 
veyance to  her  was  subject  to  the  rights  of 
creditors  and  the  other  partner.  It  was  her 
theory  that,  although  her  husband  may  have 
had  no  real  Interest  to  oonr^,  yet  defendant 
recognised  that  she  was  possessed  of  the  title 
to  the  undivided  one-third  of  the  propert>' 
described,  and  agreed  to  pay  her  Its  full 
value,  r^ardless  of  his  standing  In  the  part- 
nership. It  was  the  tbeorjr  of  the  defendant 
tliat  all  the  partnership  property  was  to  be 
mid  and  Conveyed  to  the  corporation,  and  its 
value.  Issued  In  stock  to  the  defendant  to 
be  applied  on  the  partnership  accounts. 
While  these  accounts  could  not  be  settled  In 
this  suit  if  objection  were  made,  still  their 
condition  was  a  pertinent  Inqnlry  in  deter- 
mining the  probability  of  the  contract  as 
claimed  by  the  plaintiff,  and  as  asserted  by 
the  defendant  Richardson  v.  McGoldrick, 
43  Mich.  476,  5  N.  W.  072;  Colwell  v.  Adams. 
SI  Mich.  491,  16  X.  W.  870;  Campau  v.  Mo- 


ran,  31  Mich.  280;  Banghart  v.  Hyde.  94 
Mich.  49,  53  N.  W.  916. 

Most  of  the  errors  assigned  arise  upon  the 
erroneous  view  of  the  case  taken  by  the  dr^ 
cult  judge  that  the  condition  of  the  imrtner- 
Bhlp  and  the  rights  of  partners  could  have 
no  bearing  upon  the  issue.  We  need  not 
therefore,  consider  them  In  detalL  The  Judg- 
ment must  be  reversed,  and  a  new  trial  or^ 
dered.   The  other  Justices  concurred. 


PEOPLE  V.  THOMPSON. 
(Supreme  Court  at  Michigaa.   March  11.  1896.) 
CbBTIORAHI— UOTION  TO  Qdash  Ixdicthint. 

A  writ  of  certiorari  will  not  be  granted 
to  review  the  actioD  of  a  lower  court  in  refusing 
to  quash  an  indictment,  prior  to  the  final  dispo- 
sitioD  of  the  case  la  the  trial  court 

Application  1^  Thomas  M.  Thompson  for 
a  writ  of  certloraii  to  review  the  action  of 

the  circuit  court.    Writ  denied. 

Otto  Klrchner,  for  petitioner. 

MONTGOMERY.  J.  This  Is  an  appUcatlMi 
for  a  writ  of  certiorari  to  review  the  action 
of  the  circuit  court  refusing  to  quash  an  in- 
dictment found  against  the  respondent  by  a 
grand  jury.  No  trial  has  yet  been  had.  The 
question  fiug^t^sts  itself  whether  the  court 
should  Interpose  at  this  stage  by  a  writ  of 
certiorari,  and  arrest  the  proceedings  by  a 
writ  upon  which  a  tlnal  judgment  caunoc  be 
given  [f  the  action  of  the  circuit  court  Is  up- 
held. In  the  early  case  of  Palms  v.  Cam- 
pau, 11  Mich.  109,  it  was  held  that  the  writ 
of  certiorari  ought  not  to  be  so  employed. 
It  Is  true  that  under  pei-ullar  eircuDi stances 
such  a  writ  was  lasued  in  People  v.  Lauder, 
82  Mich.  109,  40  N.  W.  956.  But  at  page 
12G,  82  Utcb.,  and  page  950,  40  N.  W.,  it  was 
said  by  Mr.  .Justice  Morse:  "We  are  not  will- 
ing tlia,t  this  should  be  made  a  precedent  in 
other  cases  for  the  use  of  the  writs  of  man- 
damus or  certiorari  to  decide  mutters  arising 
upon  motion  to  quash,  or  on  Issue  JolnM  in 
pleas  of  abatement  to  Indictmt^uts  or  In- 
fcwmntion  in  criminal  cases.  Usually  such 
questions  must  come  before  us,  on  writ  of  er- 
ror or  certiorari,  after  trial  and  Judgment." 
We  luiTe  recently.  In  a  number  of  cases,  re- 
fused to  gi-ant  writs  of  mandamus  or  cer- 
tiorari to  review  the  actions  of  courts  In  re- 
fusing to  quash  Informations.  The  practice 
ought  to  be  uniform,  and  we  think  the  peti- 
tioner should  be  left  to  the  customary  rem- 
edy.   The  other  Justices  concurred. 


MOSIIKR  v.  BAY  CIRCUIT  JUDGE. 
(Supreme  Court  of  Michigan.  March  11.  189&) 
Attachment— Pb HIS H ABLE  Gk>ODS. 
Lumber  is  not  perishable  property,  within 
Huw.  Ann.  St,  §  8011.  uuthorlziiig  the  >uile  of  at- 
tached property  whei-e  It  consists  of  perishable 
goods. 
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Application  ou  the  relation  of  Alfred 
Moaber,  Jr.,  against  tbe  Bay  circuit  Jnclge 
for  writ  of  mandamus  to  compel  defendant 
to  vacate  an  order  directing  a  sale  of  Inm- 
ber  under  attachment  Granted. 

T.  F.  Shepard  and  McDonell  &  Hall,  for 
relator.  T.  A.  E.  &  J.  C.  Weadock  and  At- 
kinson &  Wolcott,  for  respondent. 

LUNG,  J.  October  15.  188S,  the  First  Na- 
tional ifixcbange  Bank  of  Port  Huron  sued 
out  a  writ  of  attachment  against  relator 
from  the  Bay  circuit  court  upon  a  debt  not 
yet  due  to  the  amount  of  about  ^,000,  re- 
turnable November  5.  1805.  The  sheriff 
of  that  coimty  seized  and  took  into  his  pos- 
session, among  other  property,  a  large  quan- 
tity of  lumber  and  shiugies  beioi^clng  to  the 
relator,  situate  lu  tbe  yard  of  relator  at 
West  Bay  City,  near  the  Michigan  Central 
Railroad  Company's  traclis  and  the  power 
house  of  the  street-railway  company.  An 
inventory  and  appraisal  were  made  of  tbe 
property,  showing  Its  value  to  be  about  (87,- 
700.  The  property  attached  is  also  covered 
by  cliattel  mortgages,  making  the  whole  of 
the  claims  under  the  attachment  and  mort- 
gages about  950,000.  Before  tbe  attachment 
was  served  on  tbe  relator,  tbe  plaintiff  In 
that  suit  made  an  application  to  the  circuit 
Judge  for  Bay  county  for  an  order  to  sell 
the  lumber  and  shingles  so  held  under  the 
attachment,  on  the  ground  tliat  tbe  proper- 
ty was  perishable,  within  the  meaning  of 
How.  Ann.  St.  §  8011.  The  claims  set  up  for 
the  order  were  that  the  property  was  so  sit- 
uate that  It  was  liable  to  fire,  that  the  Insur- 
ance which  bad  before  that  been  carried 
bad  been  canceled,  and  that  the  sheriff  was 
unable  to  reinsure  except  for.  a  small  amount. 
No  notice  was  given  the  relator  of  this 
application,  but  on  October  11th  the  circuit 
Judge  made  an  order  directing  the  sheriff 
to  sell.  On  application  hei-e  the  sale  was 
Ktayed  until  this' petition  for  mandamus  to 
set  aside  the  order  could  be  heard  and  dis- 
posed of.  The  parties  Imve  been  beard,  and 
we  think  tbe  order  must  be  set  aside.  The 
property  attached  Is  not  perishable,  within 
the  meaning  of  tbe  statute.  It  provides  . 
that:  "When  any  of  tbe  property  taken  in  [ 
attachment  shall  consist  of  animals  or  per- 
ishable property,  the  court  or  any  Judge  j 
thereof  may  make  an  order  directing  such 
property  to  be  sold,  and  the  money  arising  ! 
from  such  sale  to  be  brought  into  court  to  i 
abide  the  order  of  such  court."  There  Is  no  I 
power  vested  in  tbe  circuit  Judge  or  circuit 
court  to  make  nu  order  for  sale  of  perish-  - 
able  pi-oiwrty  except  the  power  conferred 
l>y  statute,  and  we  think  this  not  perishable 
property,  within  the  nieaniug  of  the  statute. 
The  writ  must  be  granted  as  prayed. 

McGRATH,  C.  J.,  took  no  part  In  the  de- 
cision,  Tbe  other  Justices  concurred. 


SMITH  V.  AMEUrCAX  KXP.  CO. 

(Supreme  Court  of  Michigan.    March  11,  189ti.) 

ComioN  Cauribk  —  Contract  —  Limitatioka  or 
LuBiLiTT  To  Its  Own  Link— Loss 
BT  FiRB— Amoitht. 

1.  A  carriPi  it.  not  liable  for  loss  or  injnrT  to 
pro]K>rty  after  delivery  to  r  Bucceeding  carrier, 
where  the  contract  expressly  limits  its  iiabilit; 
to  its  own  line. 

2.  A  carrier  is  not  liable  for  losa  of  property 
by  fire,  where  the  Bhipping  contract  expressly  ex- 
empts it  from  such  liability  unless  there  is  evi- 
dence to  show  that  it  was  caused  by  the  carrier's 
negligence. 

S-  A  provision  in  a  shipping  contract  limiting 
the  amount  of  tbe  carrier's  liability,  it  the  value 
of  the  property  is  oot  giTeu.  is  valid  and  binding 
on  the  ahipp«>r.  where  there  is  no  evidence  that 
the  shipper  was  ignorant  of  the  condition. 

4.  Ihe  receipt  of  a  bill  of  lading  issued  by  a 
carrier  by  tbe  consignor  without  objection  con- 
stitutes the  contract  of  carriase.  and  fixes  tlie 
rights  and  liabilities  of  the  parties. 

Error  to  circuit  court,  Wayne  county;  Wll- 
lard  M.  LlUibrldge,  Judge. 

Action  by  Howard  D.  Smith  against  the 
American  Express  Company  for  breach  of 
contract.  From  a  Judgment  for  defendant, 
plaintiff  brings  error.  Affirmed. 

The  defendant,  a  common  carrier,  on  Sep- 
tember 19,  1802,  at  its  Detroit  ofllce,  received 
from  plaintiff  a  sealed  package  for  carriage, 
marked,  "H.  D.  Smith,  Washington,  D.  C,"  re- 
ceiving for  such  package  25  cents,  and  deliv- 
ering to  tbe  plalutiff  a  receipt  or  bill  of  biding, 
which  reads  as  follows: 

"Read  tbe  Conditions  of  This  Receipt. 

"The  rates  charged  by  this  company  for  tbe 
carriage  of  small  paclcages  of  merchandise 
and  printed  matter  have  been  gi'eatly  reduced. 
Further  particulars  will  be  given  upon  appli- 
cation to  ageuts  of  the  company. 

"American  Express  Company. 

"Detroit,  Mich.,  Sep.  19,  1892. 
"Received  of  H.  D.  Smith,  P.,  said  to  con- 
tain   valued  at,  not  glren,  dollars. 

Marked  Pd.  :i5. 

"H.  D.  Sinitb. 
"Washington,  D.  C. 

—"Which  we  undertake  to  forward  to  tbe 
Dearest  point  of  destination  reached  by  tills 
company,  subject  expressly  to  the  following 
conditions,  namely:  This  company  Is  not  to 
be  held  liable  for  any  loss  or  damage,  except 
as  forwai-ders  only,  nor  for  any  loss  or  dam- 
age by  fire,  by  the  dangers  of  navigation,  by 
the  act  of  God,  or  of  the  enemies  of  the  gov- 
ernment, the  restraints  of  government,  mobs, 
riots,  insurrections,  pirates,  or  from  or  b.v  rea- 
son of  any  of  the  hazards  or  dangers  incident 
to  a  state  of  war.  Nor  shall  this  company  be 
held  liable  for  any  default  or  negligence  of 
any  person,  coi-poration,  or  association  to 
whom  tbe  atwve-descrlbed  property  shall  or 
may  be  delivered  by  this  company,  for  the 
performance  of  any  act  or  duty  In  resixKit 
thereto,  at  any  place  or  point  off  the  estab- 
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lii^hed  routes  or  lines  run  by  this  company; 
and  any  such  person,  corporation,  or  associa- 
tion is  not  to  be  regarded,  deemed,  or  taken 
to  be  the  agent  of  this  company  for  any  such 
purpose,  but,  on  the  contrary,  such  person, 
corporation,  or  asBOclation  sliall  be  deemed 
and  talien  to  be  the  agent  of  the  person,  cor- 
poration, or  association  from  whom  this  com- 
pany received  the  property  above  described. 
It  tielng  understood  that  this  company  relies 
upon  the  various  railroad  and  steamboat  lines 
of  the  country  for  its  means  of  forwarding 
property  delivered  to  it  to  be  forwarded,  it  Is 
agreed  tliat  It  shall  not  be  liable  for  any  dam- 
age to  said  property  caused  by  tlie  detention 
of  any  train  of  cars  or  of  any  steamboat  upon 
whU-h  said  property  shall  be  placed  for  trans- 
portation, nor  by  the  neglect  or  refusal  of  any 
railroad  company  or  steamboat  to  receive  and 
forward  the  said  property.  It  Is  further 
agreed  that  the  company  is  not  to  be  held  lia- 
ble or  rraponsible  for  any  loss  of  or  damage 
to  said  property,  or  any  part  thereof,  from 
any  cause  whatever,  unless  in  every  case  the 
said  loss  or  damage  be  proved  to  have  oc- 
curred from  the  fraud  or  gross  negligence  of 
said  company  or  their  servants.  Nor  In  any 
event  sliall  this  company  be  held  liable  or  re- 
sponsible, nor  shall  any  demand  be  made  upon 
them,  beyond  the  sum  of  fifty  dollars,  at 
which  sum  said  property  la  hereby  valued, 
unless  the  Just  and  true  value  thereof  Is  stat- 
ed herein;  nor  upon  any  property  or  thing, 
unless  properly  packed  and  secured  for  trans- 
portation; nor  upon  any  fragile  fabrics,  unless 
so  marked  upon  the  package  containing  the 
same;  nor  upon  any  fabrics  consisting  of  or 
contained  in  glass.  If  any  sum  of  money  be- 
sides the  chaises  for  transportation  is  to  be 
collected  from  the  consignee  on  delivery  of  the 
alx>ve-descrlbed  property,  and  the  same  is  not 
paid  within  thirty  days  from  the  date  hereof, 
the  shipper  agrees  that  this  company  may  re- 
tui-n  said  property  to  him,  at  the  expiration  of 
that  time,  subject  to  the  conditions  of  this 
receipt,  aud  that  he  will  pay  the  charges  for 
transportation  both  ways,  aud  that  the  lia- 
bllity  of  this  company  for  such  property  while 
in  its  possession  for  the  purpose  of  making 
such  collection  shall  be  that  of  warehousemen 
only.  In  no  event  shall  this  company  l>e  lia* 
ble  for  any  loss  or  damage  unless  the  claim 
tb(M\>of  sltall  be  presented  to  them  in  writing, 
at  this  office,  within  90  days  after  this  date,  In 
a  statement  to  which  this  receipt  shall  be  an- 
nexed. And  it  is  also  understood  that  the 
stipulations  contained  bereiu  shall  extend  to 
and  Inure  to  the  bouetit  of  each  aud  every 
company  or  person  to  whom,  through  this  com- 
pany, the  above-descrilHjd  property  may  be  In- 
trusted or  delivered  for  transportation.  Dellv- 
ctles  at  all  points  reached  by  this  company  are 
only  to  be  made  within  the  delivery  limits  es- 
tablished by  this  company  at  such  points  at 
the  time  of  shipment,  and  prepayment  in  such 
cases  sliall  only  rover  places  within  such  de- 
liv«ry  limits.    The  party  accepting  this  re- 


ceipt hereby  agrees  to  the  conditions  herelD 
contained. 

"For  the  Company:  Stone,  Agent" 

There  was  printed  across  the  face  of  the  re- 
ceipt "Not  negotiable."  Nothing  appeared  od 
the  outside  of  the  package  to  indicate  Its  con- 
tents or  value.  Plaintiffs  agent  presented  It, 
paid  the  charges,  took  the  receipt,  and  went 
away,  without  making  any  statement  of  Its 
value.  In  shipping  goods  from  Detroit  to 
Washington,  Toledo,  Ohio,  was  the  nearest 
point  of  defendant's  line,  and  to  which  It  was 
accustomed  to  carry  and  deliver  packages  to  ^ 
the  succeeding  carrier.  The  package  was  car- ' 
ried  safely  and  delivered  In  good  condition  by 
defendant,  September  20th,  to  the  Adams  Ex- 
press Company,  the  continuing  carrier  from 
Toledo  to  Washington.  On  that  night  a  coUl- 
slon  occurred  between  two  trains  of  the  rail- 
road, upon  one  of  which  was  the  package  in 
question,  in  charge  of  the  express  messenger 
of  Adams  Express  Company.  A  fire  resulted, 
which  destroyed  the  express  car  and  plaintiff's 
package.  There  Is  no  testimony  upon  the  rec- 
ord tending  to  show  the  cause  of  the  accident, 
or  to  establish  any  negligence  on  the  part  of 
the  railroad  company.  The  sole  evidence  is 
that  th-^  accident  occurred.  The  package  con- 
tained 23  railroad  tickets  from  Memphis  to  Ni- 
agara Falls  and  return.  They  had  been  used 
by  passengers  from  Memphis  to  the  falls,  and, 
upon  their  face,  were  nontransferable.  The 
court  directed  a  yerdlct  for  the  defendant. 

Washington  I.  Robinson,  for  appellant. 
Wlsner  &  Harrey,  for  appellee. 

GRANT.  J.  (after  statlug  the  facts).  The 
defendant's  positions  are  summarized  as  fol- 
lows: (1)  The  receipt  or  bill  of  lading  Is  the 
contract  for  the  carriage  of  the  package  in 
question.  (2)  It  is  not  to  be  constmed  as 
limiting  the  defendant's  liability  In  any  way 
for  loss  or  damage  due  to  neglect  or  default 
of  its  employes.  (3)  By  the  safe  carriage 
and  delivery  of  the  package  to  the  Adams 
Express  Company,  defendant  fully  perfonn- 
ed  Its  duty  under  said  contract.  (4)  No  neg- 
ligence Is  shown  on  the  part  of  any  one'  from 
which  the  loss  resulted.  (5)  Pialntlflt's  re- 
covery is  limited  to  $50,  the  limit  specified  in 
the  contract  where  the  just  and  true  value  Is 
not  stated. 

1.  The  second  point  Is  beyond  discussion. 
It  Is  conceded  to  be  the  law,  and  the  nile  Is 
established  by  an  overwhelming  weight  of 
authority.  Citation  of  authorities  is  there- 
fore unnecessary.  In  connection  with  this, 
we  note  the  other  well-established  rule,  that 
"a  common  carrier  may  limit  his  strict  com- 
mon-law liability,  by  express  agreement,  in 
such  manner  as  the  law  can  recognize  as  rea- 
sonable, and  not  inconsistent  with  sound 
public  policy." 

2.  It  has  long  been  the  established  rule  In 
this  state  that  the  receipt  or  bill  of  lading 
issued  by  u  common  carrier  to  a  consignor. 
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and  recelred  by  hlis  without  objection,  and 
without  any  Insistence  upon  the  common-law 
liability  of  the  carrier,  Is  a  contract  between 
the  parties,  and  fixes  their  liabilities  and 
rights.  McMillan  r.  RaUroad  Co.,  16  Mich. 
80.  That  Is  also  the  rule  In  other  courts. 
Efxpresa  Co.  t.  Caldw^,  21  Wall.  264;  Belger 
r.  DInsmore,  51  N.  T.  166;  Hill  T.  Railroad 
Co..  73  N.  T.  851;  York  Co.  t.  Central  B., 
3  Wall.  107;  Express  Co.  v.  Foley,  46  Kan: 
467.  26  Pac.  606;  Ballon  t.  Earle,  17  K.  I. 
441,  22  AtL  1113.  Without  quoting  It  here. 
I  call  special  attention  to  16  Mich.,  pp.  118, 
114.  In  McMillan  v.  Railroad  Co.,  where  the 
law  Is  expounded  by  that  learned  jurist.  Jus- 
tice Cooley.  In  that  case  the  plaintiffs  bad 
not  reed  the  Mil  of  lading,  and  did  not  know 
Its  contents,  althongh  they  had  been  accus- 
tomed to  ship  goods  over  the  same  road  un- 
der similar  bills.  In  this  case  both  the  de- 
fendant and  his  agent,  who  deHrered  the 
package  for  shipment  and  took  the  receipt, 
testified  that  they  had  frequently,  for  years, 
shipped  packages  by  the  defendant,  and  re- 
ceived similar  receipts.  Both  were  witnesses, 
and  neither  testified  that  he  did  not  know 
what  the  receipt  contained.  The  receipt  ex- 
pressly limited  Its  liability  to  Its  own  line. 
It  bad  fully  performed  Its  duty  to  the  com- 
plainant when  it  had  safely  conveyed  and 
delivered  the  package  to  the  succeeding  car- 
rier. McMillan  T.  Railroad  Co..  supra;  Rail- 
road Co.  T.  McKenxle,  43  Hlch.  609,  5  N. 
W.  1081;  RIckenon  Roller-MlU  Co.  t.  Grand 
Raplda  &  I.  R.  Co.,  67  Mich.  110,  34  N.  W. 
260;  Pratt  t.  Railway  Co..  95  U.  S.  48; 
Black  T.  Ashley,  80  Mich.  00,  44  N.  W.  1120; 
Coles  V.  Railroad  Co.,  41  111.  App.  607.  The 
contract  also  exempted  the  defendant  from 
liability  for  loss  1^  fire.  Such  exemption 
Is  reasonable,  and  not  against  public  policy, 
where  the  fire  was  not  caused  by  the  negli- 
gence of  the  defendant  Express  Co.  t. 
Sbarpless,  77  Pa.  8t  516.  The  defendant  it- 
self was  not  negligent  The  accident  which 
caused  the  fire  happened  on  the  line  of  the 
succeeding  carrier,  which  was  the  plalntlfTs, 
and  not  the  defendant's,  agent.  Further- 
more, there  Is  entire  absence  of  any  evidence 
to  show  that  the  accident  was  the  result  of 
any  negligence.  Mere  proof  of  an  accident 
is  not  sufficient  to  establish  negligence. 
Where  suit  Is  brought  upon  the  negligence  at 
the  carrier,  that  negligence  roust  be  proven 
by  the  parties  asserting  It  Railroad  Co.  v. 
Kli^wood,  46  Mich.  50,  7  N.  W.  209. 

3.  If  the  plaintiff  conid  recover  at  all,  hta 
recovery  would  be  Hmlted,  under  the  con- 
tract, to  $50.  Had  the  value  of  the  property 
been  disclosed  to  the  defendant  It  would 
have  made  a  greater  charge  for  carriage. 
The  limitation  la  reasonable.  There  was 
nothing  to  Indicate  Its  value.  It  was  ship- 
ped at  the  lowest  rate.  Plaintiff  does  not 
pretend  that  he  was  Ignorant  of  this  condi- 
tion. It  was  therefore  bis  clear  duty  to  dis- 
close the  value,  and  to  pay  accordingly.  It 
would  be  unreaaonable  to  say  that  one  could 
v.66N.w.no.6 — 31 


ship  a  package  containing  diamonds  of  the 
value  of  tlO,000  under  that  agreement  and 
recover  full  value  In  case  of  loss.  No  man 
of  common  sense  and  prudence  would  ship 
property  of  so  great  value  without  Inform- 
ing the  carrier  of  Its  contents  and  their  val- 
ue. Belger  v.  DInsmore.  supra;  Muser  v. 
Express  Ca,  1  Fed.  882;  Express  Co.  v.  F;o- 
ley,  supra;  Ballou  v.  Earle,  supra. 

We  consider  It  unnecessary  to  discuss  the 
other  point  raised.  The  Judgment  la  affirm- 
ed.  The  other  justtces  concaned. 


DE  SALE  V.  MILLARD  et  aL 
(Supreme  Court  of  Michigan.  March  11,  1896.) 
IviDROTion— CoHPUiiTAiCT  AS  A  Wromodobr. 
The  closing  of  a  private  alley  will  not  be 
eojoloed  where  H  appean  that  complainant  to 
enable  Urn  to  ssenra  the  Injonctkm,  destroyed 
the  fence  dosing  the  afiey.  and  after  It  was  re- 
built by  detendant,  without  knowledge  that  the 
preliminary  injuQCtioii  had  Issued,  again  de- 
stroyed the  fence,  and  then  sttved  tbe  Injunction. 

Appeal  from  drcnlt  court,  Wayne  county; 
Jose^  W.  Donovan,  Judge. 

Snlt  by  Albert  H.  De  Sale  against  wnUam 
J.  MlUard  and  another.  There  was  a  decree 
for  defendants,  and  plaintiff  appeals.  Afflrm- 
ed. 

John  Galloway,  for  appellant  James  B. 
Pound,  for  appellees. 

GRANT,  J.  The  object  of  this  suit  Is  to 
«]Join  defendants  from  closing  a  private  al- 
ley alleged  to  exist  m  rear  of  the  defendants* 
lots  and  the  one  occupied  by  the  complainant 
Complainant  Is  a  tenant,  and  evidently  Is  not 
tbe  real  party  prosecuting  this  suit.  He  waa 
not  sworn  as  a  witness.  There  are  four  lots 
in  the  block,  the  defendants  owning  the  out- 
side lots,  and  complainant  one  of  tbe  Inside 
lots.  The  alley  Is  a  little  less  than  seven  feet 
wide.  Several  defense^  are  raised,  of  which 
we  need  mention  but  one.  The  defendants 
contend  that  the  alley  was  closed  by  the  mu- 
tual consent  and  agreement  of  all  the  lot  own- 
ers. In  pursuance  of  which  the  defendants  had 
erected  fences  at  each  end  closing  It.  It  had 
remained  so  closed  for  several  months.  Coro- 
plalnant's  agent  the  active  mover  In  tbe  af- 
fair, was  Informed  that  he  could  not  serve  an 
Injunction  unless  the  fence  was  down.  He 
therefore  went,  tore  down  the  fences,  and 
then  applied  for  a  preliminary  injunction, 
which  was  granted.  The  defendant  Martin 
Immediately,  and  before  he  bad  any  knowl- 
edge of  tbe  suit  or  that  any  injunction  was 
Issued,  restored  his  fence.  When  complain- 
ant's agent  went  to  serve  tbe  Injunction,  he 
found  tbe  fence  restored.  He  thereupon  em- 
ployed aovae  men,  provided  them  with  axes, 
and  proceeded  to  dtJStroy  the  fence.  Defend- 
ant Martin  was  present  warned  him  off,  at- 
tempted to  defend  his  possessions  by  force, 
was  overpowered,  the  fence  destroyed,  and, 
after  this  was  done,  the  Injunction  wss.Berv- 
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ed.  Tbe  cotoplalnant  was  not  In  position  to 
Invoke  tlie  aid  of  a  court  of  equity.  Tbe  de- 
fendants were  in  possession,  peaceaUy;  and 
wliether  lawfully  or  nnlawfully  it  is  not  ma- 
terial to  Inquire.  Equity  will  not  Interfere  to 
assist  a  party  who  bss  obtained  possession  by 
force.  People  t.  Stmonson,  10  Mich.  335; 
McCombs  T.  Merryhew,  40  Mich.  725;  Rail- 
way Co.  T.  arcnlt  Judge,  44  Mich.  478.  7  N. 
W.  65;  Soule  t.  Hough,  45  Mich.  418,  8  K.  W. 
60,  1^.  The  decree  Is  affirmed,  with  coats, 
but  without  prejudice  to  future  proceedings. 
The  other  Justices  concurred. 


AUDITOR  GENERAL  t.  CHANDLER. 

(Supreme  Court  of  Michigan.   Mardb  11,  1896.) 

Statotbs— Applioation  to  Pihdiiio  Proobsdikob 
— Pkockbdixo  to  Collbct  Taxbs— 
Board  of  Haviav. 

1.  In  tlM"  abstnce  of  a  provlBo  to  tliat  effect, 
a  law  relating  to  procedure  will  not  affect  pend- 
ing proceedings. 

2.  In  proceedings  under  Sess.  Laws  1883, 
No.  206,  tor  the  collection  of  taxes,  wbich  per- 
mits the  filing  of  obJectioDB,  the  allowance  of 
an  amendment  specifying  the  objections  more 
in  detail  is  within  the  discretion  of  the  court, 
and  will  ncrt  be  reviewed. 

8.  The  proTiaion  of  Sess.  Laws  1803,  No. 
206,  I  30.  requiring  tbe  township  boards  of  re- 
liew  to  mett  on  the  fourth  Monday  in  May,  and 
"continue  in  session  during  the  day,  and  the 
day  foJJowing,"  is  mandatory;   and,  where  a 

firoperty  owner  Is  d^mved  of  a  beanag  by  tbe 
llegal  adjournment  of  the  board  on  the  Brat 
day,  there  is  no  jurisdiction  to  levy  taxes  on  bis 
property. 

Aiqieftl  from  circuit  court,  Cheboygan  coun- 
ty, in  chancery;  Oscar  Adams,  JvO^. 

Proceeding  by  the  auditor  general  to  en- 
force the  collection  of  taxes  against  lands 
owned  by  Menitt  Chandler.  Decree  ft>r  de- 
fendant, and  petitioner  appeals.  Affirmed. 

Victor  X>.  Sprague  (George  W.  Bell,  of  coun- 
sel), for  appellant.  Shepherd  &  Rellley,  for 
appellee. 

MOORE,  J.  This  proceeding  Is  an  attempt 
to  collect  the  taxes,  interest,  and  chaises 
claimed  to  be  due  thereon,  upon  the  lands  of 
tlie  defendant  for  tbe  year  1893  and  preTlous 
years.  The  auditor  generaFs  petition  was 
filed  July  2G,  1895.  July  27,  1805,  the  court 
ordered  a  hearing  on  that  petition,  to  be  beard 
September  17,  1805.  at  tbe  opening  of  court. 
September  13,  1805,  pi*oof  of  publication  of 
the  order  and  petition  was  filed.  September 
17,  1805,  the  defendant  filed  bis  objections  to 
the  taxes,  only  one  of  which  Is  material  to  con- 
sider here.  That  is,  "The  board  of  review  In 
tbe  township  did  not  hold  its  sesslous  at  the 
time  or  times  provided  by  law,  and  for  that 
reason  defendant  was  prevented  from  malting 
bis  objection  to  them."  The  defendant  did 
not  serve  any  copy  of  his  objections  upon  the 
prosecuting  attorney  prior  to  September  17tb. 
Subsequent  to  tbe  17tb  of  September  the  de- 
fendant was  allowed,  against  the  obJectI<Hi  ot 
connsel  for  petitioner,  to  file  a  supplemental 


list  of  tbe  lands  upon  which  were  assessed 
tbe  taxes  be  desired  to  contest.  The  coun- 
sel for  the  petitioner  objected  to  the  court's 
hearing  the  objections  of  the  defendant: 
First,  because  be-  had  not  served  a  copy  of 
them  on  the  prosecuting  attorney  in  season; 
second,  because  the  siqpplemaital  list  of  lands 
filed  the  defendant  was  filed  too  late. 
These  objections  were  ovoniied,  and  upon  a 
hearing  the  trial  conrt  held  the  taxes  were 
Improperiy  levied  and  were  invalid.  The  rec- 
ord discloses  that  the  township  board  of  re- 
view met  on  tbe  foortb  Monday  in  May,  as  re- 
quired by  law;  that  no  one  appeared  before 
it;  that  it  then  adjourned  without  day;  tbst 
on  Tnesday  the  defendant  appeared  at  tbe 
house  of  the  siqpervisor,  tbe  place  where  the 
board  of  review  should  bave  been  in  aeaskm. 
and  learned  that  it  had  adjourned.  One 
meml>er  of  the  board  lived  2^  miles  avray. 
and  tbe  other  12  miles  away.  It  is  claimed 
tbe  supervisor  offered  to  call  the  board  to- 
getlwr  the  following  day,  and  was  told  by 
Mr.  Cbandler  that  he  had  other  engagements. 

The  first  Important  qnestton  Is,  had  the 
conrt  the  right  to  liear  defendant's  objections, 
when  be  bad  not  served  a  copy  of  them  upon 
tbe  prosecuting  attorney,  as  required  by  tbe 
law  of  1886?  The  petition  of  the  andltor 
general  was  filed,  and  the  order  of  the  court 
fixing  a  time  for  the  hearing  upon  the  peti- 
tion was  made,  before  the  law  of  1S95  tocdc 
effect.  The  order  recited,  as  required  by  Act 
No.  200.  Sess.  Laws  1883,  "tUat  aU  persons  in- 
terested in  such  lands  or  any  part  thereof, 
desiring  to  test  tbe  Ilm  claimed  thereon, 
*  *  *  shall  file  with  the  cleric  *  •  * 
their  objectktns  thereto,  on  or  before  the  first 
day  of  tbe  term."  This  was  done  by  the  de- 
fendant The  law  of  1803  did  not  require  a 
of  the  objections  to  be  served  upon  the 
prosecuting  attorney.  The  amendment  of 
1S95  did  not  provide  that  it  should  affect 
pending  proceedings.  In  tlie  absence  of  any 
expression  of  Intent  on  the  part  of  the  legis- 
lature to  have  the  ammdment  affect  pendli^ 
proceedings,  we  think  It  would  be  Inequitable 
and  unjust  to  give  tbe  statute  that  constmc- 
tion.  See  Claik  v.  Hall,  10  Mich.  3S6;  Smith 
T.  Auditor  General,  20  Mich.  308;  Auditor 
General  v.  Monroe  County  Sup'rs,  86  Mich. 
70.  The  allowance  of  the  filing  of  the  sup- 
plemental list  of  lands,  which  simply  stated 
more  in  detail  the  objections  originally  filed, 
was  a  discretionary  act  upon  the  part  ot  the 
trial  judge,  which  we  will  not  review,  and  It 
was  a  proper  amendment  to  allow.  Auditor 
General  v.  Jenklnaon,  90  Mich.  52S,  61  N.  W. 
043. 

The  only  other  question  necessary  to  pass 
upon  Is,  what  is  the  effect  of  the  fitUure  of 
the  board  of  review  to  remain  In  sesdon  as 
the  law  required?  The  Statute  provides  that 
"said  board  of  review  shall  meet  st  the  (rf&ce 
of  tbe  supervisor  on  the  fourth  Monday  In 
May,  at  nine  o'clock  In  the  forenoon,  and 
continue  In  session  during  the  day  and  the 
day  following,"  and  that^ts  sessions  shall 
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conttnus  at  leut  bIx  taovn  a  day.  Section  80, 
Act  No.  aoe,  Sesa.  Lawa  1893.  The  eon- 
atroctlon  of  tUa  or  a  similar  provision  of  the 
statnte  Is  not  an  nhf  amlUar  proceeding  In  tlils 
coart.  See  Arery  t.  East  Saginaw,  44  Mlcb. 
SS7,  7  N.  W.  177;  First  Nat.  Bank  t.  St.  Jo- 
seph, 46  Mlcta.  9  N.  W.  888;  WiUlams 
Saflnaw,  31  Mich.  120^  16  N.  W.  aSO;  Pe- 
nlnaola  I.  &  L.  Co.  t.  Township  of  CiTBtal 
Falls.  60  Mich.  610,  27  N.  W.  666.,  In  Town- 
ship of  Caledonia  t.  Boae,  94  HIch.  216.  58 
N.  W.  927,  It  was  held  that  "the  prorMon  of 
the  statute  reqnlrlng  the  board  to  meet  upon 
the  days  named  Is  mandatory,  and  It  cannot 
deprive  the  taxpayer  of  bis  hearing  there,  and 
thereby  force  him  to  a  suit  at  law  to  obtain 
redress."  D^endant  was  entitled  to  assume 
that  the  board  would  remain  In  session  the 
full  lencth  of  time  provided  by  the  statute, 
and  to  arrange  to  be  present  any  day  he 
chone.  The  decree  of  the  court  below  la  af- 
firmed, without  costs.  The  other  Justices 
concurred. 


PBOPI^  BICKBTTS. 

(Supmne  Cocrt  of  Midiii^a.  March  11, 1896.) 

CsiMiir&L  Law— iNSTROOTioxa— AFPBAt.— 
Rbvbrsai. 

1.  A  convietioD  in  a  csk  of  assault  with 
iotcDt  to  rape  will  not  be  reversed  bec-nuse  the 
pronecuting  attorney  offered  to  show  tbat  de- 
fendant OD  several  occasions  before  the  commis- 
non  of  the  offense  barged  bad  committed  8imi> 
lar  acts,  where  the  court  refused  to  permit  him 
to  do  so. 

2.  Where  the  chane  is  correct  as  b  whole, 
a  conviction  will  not  be  set  aside  because  nor- 
tiona  of  it,  standing  alone,  might  tend  to  mislead 
the  joiy. 

3.  Id  a  case  o^  awult  with  intent  to  rape, 
in  which  the  only  evidence  was  that  of  protwcu- 
trix,  it  was  not  prror  to  charge  that,  if  the  jury 
believed  her  evidence,  defendant  was  guilty  of 
assnalt  and  battery  at  all  events;  and  that,  if 
thoy  believed  hei  evidence,  he  was  certainly 
^ilty  of  assault  and  battery,  "and  really  the 
only  question  for  yon  to  debate  and  consider  in 
this  case  is  whether  or  not  he  is  guilty  of  the 
more  Mrious  offense," — especially  where  defend- 
ant's attorney  stated  to  the  Jury  that  he  was 
prolMbly  gnilty  of  assault  or  assault  and  bat- 
tery. 

Error  to  circuit  court,  Osceola  county; 
James  B.  McMahon,  Judge. 

Ira  Rlcketts  was  convicted  of  an  assault 
with  Intent  to  rape,  and  appeals.  Affirmed. 

Charles  A.  Withey,  for  appellant.  Freil 
A.  Maynard,  Atty.  ticu..  and  C  H.  Rose, 
Pros.  Atty.,  for  the  People. 

LONG,  G.  J.  Respondent  was  convicted  of 
an  assault  with  intent  to  commit  the  crime 
of  rape  upon  his  own  daughter,  a  girl  Just 
past  15  years  of  age.  The  errors  relied  upon 
by  the  respondent  are: 

1.  That  the  prosecuting  officer  stated  to 
the  Jury  that  he  proposed  to  show  by  several 
witnesses  that  the  respondent,  on  several 
occasions  prior  to  the  time  of  the  commis- 
sion <tf  the  offense  charged,  had  committed 


similar  acts.  This  offer  was  objected  to. 
and  the  objection  sustained.  The  conten- 
tion is  that  respondent's  rights  were  preju- 
diced by  the  offer  of  this  testimony  by  the 
prosecution.  It  is  not  necessary  to  discuss 
the  question  which  the  prmecutton  now 
raises,  that  this  testimony  was  competent. 
It  Is  sufficient  to  say  that,  this  testimony 
having  been  objected  to  and  excluded,  there 
Is  no  ground  for  saying  that  the  case  should 
be  rerersed.  If  a  case  were  to  be  reversed 
upon  such  a  pretnt  as  this,  few  verdicts 
could  be  sustained.  The  prosecution  evi- 
dently made  the  offer  In  good  faith,  and  the 
court  promptly  excluded  the  testimony. 

2.  It  Is  contended  that  there  was  no  evi- 
dence which  warranted  the  Jury  In  finding 
the  respondent  guilty.  We  need  not  set 
out  the  testimony  here.  The  story,  as  told 
by  the  daughter.  If  believed  by  the  Jury, 
would  warrant  a  verdict  of  guilty. 

3.  It  Is  also  contended  that  the  court  was 
in  error  In  aeveral  portions  of  the  charge. 
These  portions  are  selected  from  the  general 
charge,  and,  standing  alone,  might  tend  to 
mislead  the  Jury,  but  aa  a  whole  we  think 
the  charge  not  open  to  the  criticism  made 
upon  It  by  counsel.  The  court  charged:  "In 
order  to  Qnd  the  reapondent  guilty  of  the  of- 
fense. It  will  be  neceasary  for  yon  to  find 
from  the  evidence,  beyond  any  and  all  rea- 
sonable doubt,  that  at  the  time  be  made  the 
assault  upon  her  be  had  In  hla  mind  the  In- 
tent to  gratify  hla  passions  upon  her  peraon, 
and  that  he  Intended  to  do  so  at  all  ermta, 
and  notwithstanding  any  resistance  on  her 
part;  that  he  Intended  to  have  carnal  Inter 
course  with  her,  in  other  worda,  and  to  use 
such  force  as  waa  necessary  for  that  puritose 
to  overcome  whatever  resistance  she  might 
interpose,  and  to  have  intercourse  with  her 
at  all  erenta."  Certainly  thia  was  a  fair 
statement  of  the  law.  But  counsel  claims 
that  In  a  preceding  portion  of  the  charge  the 
court  took  from  the  Jury  the  question  of 
the  Aegne  of  the  crime  with  which  the  re- 
spondent stood  charged.  After  stating  the 
claim  of  the  prosecution,  the  court  said:  "If 
you  believe  the  OTldence  of  the  prosecuting 
witness,  this  respondent  Is  certainly  guilty 
of  assault  and  battery,  at  all  eventa.  If  you 
believe  her  tmtlmony  that  he  threw  her 
down  against  her  will,  and  took  these  Ub^ 
ties  In  an  Insulting,  offensive,  and  rode  man- 
ner with  her  person,  he  Is  certainly  gnilty  of 
aasault  and  battery;  and  really  the  <mly 
Question  for  yon  to  debate  and  consider  In 
this  ease  Is  whether  or  not  he  Is  guUty  of 
the  more  serious  offense."  The  complaint  Is 
of  the  last  portion  of  this  section  of  the 
charge.  The  only  evidence  set  out  In  the  rec- 
ord la  that  of  the  prosecutrix,  and  appar»l^ 
ly  It  was  the  only  evidence  glren  on  the  trial. 
The  court  was  not  In  error,  therefore,  in  say- 
ing that  the  only  question  was  whether  the 
respondent  Intended  to  commit  the  greater 
offense;  and.  Indeed,  it  appears  by  the  rec- 
ord that  counsel  for  respondent  stated  to  the 
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JiU7  "the  respondent  Ui  probably  gnlltr  of 
aseanlt.  or  aeaanlt  and  battery,  and  I  do  not 
tUnk  It  will  take  you  many  minatea  to  (xm- 
vict  htm  of  thlfl  offenae."  It  was  difflcnlt  to 
conceive  bow  connael  can  now  contend  In  tbia 
court  that  re^ndmt  was  prejudiced  by  tbe 
charge.  Some  other  portions  of  the  cha^ 
are  critUAeed,  bnt  we  find  nothing  whicb 
watranta  fnrtiier  dlacnaalon.  The  judgment 
muat  be  affirmed.  Tbe  other  juaUcea  con- 
curred. 


STEBBINS  T.  PATTERSON. 
<Sapreme  Court  of  Michigan.  March  11.  1896.) 
XiiiiiTATioiiB— GoxoaALMBHT  or  Cauib  or  Actiov. 

Where  moneys  of  com^iDRDt'a  intes- 
tate were  fraudnlentlr  obtained  b7  defendant 
by  means  of  an  apparent  indorsement  of  a  cer- 
tificate of  deposit  Dj  intestate,  a  few  dayti  be- 
fore her  death,  and  when  alie  was  incapable,  on 
account  of  old  age  and  pfayaical  and  mental  fn- 
firmitT,  of  transacting  busiDess,  and  the  potsea- 
•ion  Uwreof  wtt  frawdolently  concealed  by  de- 
fendant, and  not  discovered  by  complainant  un- 
til a  abort  time  before  he  brought  auit  for  the 
recrverj  thereof,  as  belonging  to  his  intestate's 
estate,  the  cause  of  action  was  not  barred  by  lim- 
itations. 

Appeal  from  circuit  court,  Kent  county,  !n 
chancery;  Alien  C.  Adsit,  Judge. 

Bill  by  Andrew  J.  Stebblns,  administrator 
of  tbe  estate  of  Mary  Patterson,  deceased, 
against  William  Patterson,  for  the  recovery 
of  moneys  fraudulently  obtained  from  com- 
plainant's intestate,  and  converted  by  de- 
fendant to  his  own  use.  From  a  decree  In 
favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Stephen  H.  Clink,  for  appellant  T.  J. 
CBrim  and  James  H.  Campbell,  tvx  appellee. 

LONG,  a  3.  The  bill  In  this  case  seta  out 
that  Mary  Patteraon.  In  ber  lifetime,  was 
possessed  of  a  certain  certificate  of  deposit 
drawn  by  tbe  National  (Mty  Bank  of  Urand 
Rapids,  dated  October  17,  1887;  that  she 
hdd  snch  certificate  of  deposit  In  ber  posses- 
sion antU  August  IS.  1888,  and  on  that  day 
It  was  presented  at  said  bank  by  the  defends 
ant.  Indorsed  upon  tbe  back  with  the  name 
«f  Mary  Patterson,  by  her  mark,  which 
mark  was  witnessed  by  the  defendant  and 
Sylvia  C.  Fatt^sm,  and  was  duly  paid  by 
tbe  bank  on  that  date;  and  that  said  moneys 
are  stUl  held  by  tbe  defendanL  The  bUl 
further  sets  forth  that,  at  the  time  of  such 
Indorsement,  Mary  Patterson  was  upward  of 
the  age  of  70  years,  and  waa  Ul  of  a  serious 
and  fatal  malady,  and  died  on  August  25, 
1888,  Intestate,  at  the  city  of  Grand  Rapids, 
this  state;  that  at  the  time  the  defendant 
obtained  possesion  of  the  certificate,  tbe 
said  Mary  Patterson  was  m«itaUy  tncapabte 
of  understanding  and  of  making  any  gift, 
sale,  transaction,  assignment  or  delivery  of 
any  property,  security,  or  evidences  of  debt 
or  of  writing  ber  name,  or  of  nnderstmndJng 
that  by  making  her  mark,  the  defwdant 


could  draw  tbe  money  upon  such  eertlflcate; 
that  when  conscious,  sbs  could,  and  always 
did,  write  her  name  In  bnahieaa  tEamac- 
tI<His;  that  tiie  apparent  transfer  of  aald  oee- 
tlflcate  to  the  defendant  was  flctittooa  and 
frandnloit  without  eonaldemtlon,  and  did 
not  pass  any  right  or  title  of  said  moneys  to 
the  defendant;  that  the  same,  aa  matter  of 
equity  and  right,  were  the  moo^  of  the 
complainant  as  admintetrator;  and  that  the 
defendant  baa  wrongfully  and  unlawfully 
withheld,  and  still  witbholda,  said  moneys 
from  the  complainant  The  bill  also  alleges 
that  the  defendant  has  concealed  from  tbe 
complainant  tbe  tect  that  he  obtalnad  said 
eertlflcate  and  the  payment  thereon,  and  baa 
never  Informed  or  notified  tbe  complainant  of 
the  fkct  although  be  has  known,  ever  dbice 
October  6,  1888,  that  the  comi^inant  was 
the  admlnlatrator  of  tbe  estate  of  his  moUier, 
Mary  Patterson,  and  that  the  complainant 
from  ant^OT  source,  recently  obtained  in- 
formation of  the  fact  that  such  certificate 
bad  been  obtained,  and  the  moneys  drawn 
thereon  by  William  Patterson,  and  of  tbe 
fraud  with  which  the  transaction  waa  taint- 
ed. Tbe  bill  sets  up  tbe  appointment  of  the 
cmnplainant  as  snch  admlntetrator  on  Sep- 
tember 28,  1888.  and  prays  that  It  may  be 
decreed  that  the  Indorsement  upon  snch  cer 
tlflcate  iras  tamdnlent  and  passed  to  the 
defendant  no  title  to  such  moneya;  that  the 
deceased  remained  the  owner  of  such  mon- 
eys to  tbe  time  of  her  death,  and  that  the 
same  became  ^  mon^  of  ber  estate;  that 
tbe  defendant  drew  and  received,  and  now 
holds,  such  moneys  wrongfully  and  fraudu- 
lently; and  that  he  be  compelled  to  pay  the 
same  over  to  the  oomi^nant  with  the  legal 
interest  from  Auguat  18.  1888.  The  defend- 
ant answered  the  VSSl,  and  claimed,  by  the 
answer,  that  more  than  six  years  eiapsed 
after  tbe  alleged  converalm  of  the  certificate 
of  deposit  set  out  In  the  bill,  befwe  tbe  com- 
mencement of  this  suit  and  therefore  the  de- 
fendant could  not  be  compelled  to  further 
answer  or  make  defense  to  tbe  suit  There 
are  no  allegatifHis  in  tbe  answer,  except  a 
denial  of  certain  pfurttons  of  the  bUl,  and  ad- 
mitting other  portions  thereof.  A  replica- 
tion was  filed,  and  proofs  were  taken  In  open 
court  and  a  decree  entered  therein  finding 
the  material  facts  charged  In  tbe  bill  to  be 
true,  and  decreeing  that  the  complainant  re- 
cover from  the  defendant  tbe  moneys  <daim- 
ed  and  the  Interest  thereon.  From  that  de- 
cree the  defendant  appeals. 

It  appears  that  the  testimony  was  not  set- 
tled In  the  case  within  tbe  ttane  prescribed  by 
tbe  statute,  so  that  tbe  case  stands  for  hear- 
ing nptm  the  ideadings.  Tbe  aatj  contention 
by  the  defendant  ia  that  the  claim  Is  barred 
by  tbe  statute  of  limltatlwis,  aa  the  conver- 
sion of  tbe  moneys  Is  charged  to  have  taken 
place  on  August  18, 1888,  and  the  biU  in  this 
case  waa  not  filed  until  September  24,  IKH. 
The  decree  made  by  the  court  below  la  re- 
turned, and  by  It  the  conrt^nda:  "The  mate- 
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rial  aUeeations  In  the  blU  of  complaint  In  tlils 
cause  are  true,  and  tliat  the  defendant,  Wil- 
liam Patterson,  frsudulentl7  obtained  and  ap- 
propriated tbe  sum  of  $71D.T&  of  the  moneys 
of  the  said  Mary  Patterson,  and  has  withheld 
the  same  from  the  complainant,  who  has  been 
and  Is  rightfully  entitled  to  the  same  as  ad- 
ministrator of  the  estate  of  said  deceased; 
that  said  moneys  were  obtained  from  the 
bank  in  wtUch  they  were  deposited,  on  sur- 
render by  said  defendant  of  the  certificate 
of  deposit,  with  tbe  Indorsement  thereon,  as 
set  forth  In  the  bill  of  complaint  In  this  cause; 
that,  at  the  time  the  apparent  indorsement 
of  such  certificate  was  made,  the  said  Mary 
Patterson,  deceased,  was  Incapable,  on  ac- 
count of  old  a^  and  sickness,  and  physical 
and  mental  infirmities,  of  writing  her  name, 
and  of  understanding,  maldng,  or  assenting 
to  the  transfer  and  Indorsement  of  said  cer- 
tificate, and  of  making  a  gift  or  disposition  of 
said  moneys;  and  that  the  defendant  has  no 
right  to  snld  moneys  or  auy  part  thereof,  and 
the  complainant  is  entitled  to  hare  and  re- 
cover of  said  defendant  the  said  moneys,  wltb 
interest  thereon."  The  court  below  found,  by 
tbe  dt^cree,  that  all  the  material  allegations  of 
the  bill  were  true.  The  bill  recites  that  "the 
apparent  transfer  of  the  certificate  of  deposit 
to  aaid  Wliiiam  Patterson  was  fictitious  and 
fraudulent,  and  without  consideration,  and 
did  not  pass  any  right  or  title  to  said  moneys 
to  said  William  Pattersoo;  •  ♦  •  that  the 
said  William  Patterson  has  concealed  from 
your  orator  the  fact  that  he  had  obtained  said 
certificate  and  payment  thereon,  and  had 
never  informed  or  notified  your  orator  of  the 
fact,  although  said  William  Patterson  has 
known,  ever  since  the  15th  day  of  October, 
1SS8,  that  your  orator  was  administrator  of 
the  estate  of  bis  said  mother;  that  your  orator, 
from  another  source,  has  recently  obtained  in- 
formation of  the  fact  that  said  certificate  had 
been  obtained,  and  the  moneys  drawn  there- 
on by  snld  William  Patterson,  and  of  the 
fraud  with  wbich  the  transaction  was  taint- 
ed." The  bill  also  recites  that  the  deceased 
was  mentally  Incompetent  to  make  the  trans- 
fer at  the  time  tbe  certificate  was  obtained 
from  her  on  August  18,  1888,  and  that  she 
continued  sick  from  that  time  until  August 
2D.  1888,  when  she  died.  It  will  therefore  be 
seen  that,  by  tbe  finding  In  the  decree,  the 
certificate  was  fraudulently  obtained  from 
Mary  Patterson  when  she  was  Incompetent  to 
make  the  transfer,  and  ttiat  she  died  seven 
days  thereafter  from  the  same  illness,  and 
that  from  that  time  forward  the  defendant 
concealed  the  fact  that  be  had  the  certificate 
or  the  moneys  thereon.  The  findings  In  tbe 
decree  must  be  taken  as  true. 

As  was  said  in  Sbelden  v.  Weatherwaz,  75 
Mich.  418,  42  N.  W.  845,  where  the  testimony 
In  a  chancery  suit  is  taken  In  open  court,  and 
no  case  bas  been  settled  under  the  statute,  It 
must  stand  for  hearing  on  appeal  upon  the 
pleadlDgs,  orders,  files,  and  decree  alone;  and 
It  will  be  presumed  that  there  was  erldeiice 


In  the  lower  court  to  sustain  the  decree  made. 
Under  these  findings  of  fact,  the  statute  did 
not  begin  to  run  against  Mary  Patterson  dur> 
Ing  her  lifetime,  because  she  had  no  knowt 
edge  of  the  fraudulent  conversion  of  the  fund; 
and  the  statute  would  not  begin  to  run 
against  the  administrator  until  tbe  fraud  was 
discovered.  In  Tompkins  v.  Hoiilster.  60 
Mich.  470,  27  N.  W.  651,  It  was  said:  "Tlie 
statute  of  limitations  does  not  apply,  in  this 
state,  against  a  cause  of  action  fraudulently 
concealed  before  the  fraud  Is  discovered.  The 
complainant  filed  her  bill  within  two  years 
from  her  discovery  of  her  rights  as  to  thl» 
note  and  the  deceit  practiced  upon  her  In  ref- 
erence thereto.  She  lias  thereby,  if  tbe  fraud 
lias  been  committed  and  concealed  as  claimed, 
saved  her  right  of  action."  So,  in  the  present 
case,  tbe  Sudlngs  show  that  a  fraud  had  been 
committed  In  getting  this  certificate  from 
Mary  Patterson,  without  consideration,  aud  at 
a  time  when  she  was  non  compos  mentis.  She 
died  from  the  illness  with  which  she  waa 
then  afflicted.  From  that  time  forward  the 
defendant  fraudulently  concealed  all  the  fact* 
in  relation  to  the  transaction  from  the  ad- 
mtnlBtxator,  and  it  was  only  within  a  short 
time  before  the  bill  was  filed  that  he  discov- 
ered the  fraud.  The  case  falls  within  sec- 
tions 8724,  8725,  2  How.  Ann.  St.,  and  is  not 
tarred  by  the  statute  of  limitations.  Tbe  de- 
oree  of  the  court  below  must  be  atUrmed. 
The  other  Justices  concurred. 


ESLER  V.  ADSIT,  Circnit  Judge. 
(Soprane  Court  of  Michigan.  Mardl  11,  1886.) 
Oakkibbhekt— Ur  Whom  Haixtaixablr. 
Under  3  How.  Ann.  St  i  8058,  providing 
that,  *1d  all  cases"  where  there  remains  any  eum 
unpaid  on  "any"  judgment  or  decree,  garnlsh-- 
ment  may  iusue  on  affidavit  of  the  ''plaintifF.'* 
bia  agent,  etc.j  the  word  "lipintlff"  refers  to 
the  partjr  moving  in  the  gaitiisfament  proceed- 
ings, and  therefore  a  defendant  who  has  recov- 
ered judgment  against  the  id^ntifl  may  sne  out 
a  writ  of  garnishmait. 

Original  petition  by  Alexander  D.  Esler 
against  Allen  G.  Adslt,  Kent  circuit  judge,, 
for  a  writ  of  mandamus.   Writ  granted. 

Eorle  &  Hyde,  for  r^tor.  Hatch  &  Wil- 
son, for  respondent. 

MONTGOMERY,  J.  This  application  for 
mandsOnus  presents  the  question  of  wheth- 
er a  defendant  who  has  recovered  a  Judgment 
against  the  plaintiff  may  sue  out  a  writ  of 
garnishment,  based  on  such  Judgment  against 
a  third  party.  The  circuit  judge  held  that 
the  defendant  Is  not  entitled  to  tbe  remedy. 
The  statute  (3  How.  Ann.  St.  8  8058)  reads 
as  follows:  "That  in  all  personal  actions 
arising  upon  contract,  express  or  implied, 
brought  In  the  several  circuit  courts  or  mu- 
nicipal courts  of  cIvU  jurisdiction,  whether 
commenced  by  declaration,  writs  of  caplaa, 
summons  or  attachment,  and  In  all  cases 
where  there  remalna  any  sum  unpaid  upon 
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%Bj  Judgment  or  decree  rendered  In  any  of 
the  Beveral  courts  herein  before  mentioDed 
or  upon  any  transcript  of  a  Judgment  filed 
In  said  courts,  if  the  plaintiff,  his  agent  or 
attorney,  sliaU  file  with  the  clerk  of  eald 
circuit  court  at  the  time  of  or  after  the 
commencement  of  said  BUit,  or  at  any  time 
after  the  rendition  of  judgment  or  decree  or 
the  filing  of  transcript  of  judgment,  an  affi- 
davit stating  that  he  haagood  reason  tobeliere 
and  ioea  believe,  that  any  person  (naming 
him)  has  property,  money,  goods,  chattels, 
credits  or  effects  in  hia  hands  or  under  his 
custody  or  control,  belonging  to  the  defend- 
ant, or  any  or  either  of  the  defendants,  or 
that  such  person  Is  indebted  to  the  defend- 
ant or  any  or  either  of  the  defendants, 
whether  such  Indebtedness  is  due  or  not, 
and  that  the  principal  defendant  or  any  or 
either  of  the  defendants  (naming  them),  Is 
justly  indebted  to  the  plaintiff  on  such  con- 
tract, judgment,  decree  or  transcript,  in  a 
given  amount  over  and  above  all  legal  set- 
offs, and  that  the  plaintiff  or  affiant  Is  just- 
ly apprehensive  of  the  loss  of  the  same,  un- 
less a  writ  of  gantlshment  issue  to  the 
aforesaid  person  a  writ  of  garnishment  shall 
be  issued,"  etc.  The  legislative  Intent,  it 
must  be  conceded,  Is  not  made  as  clear  as 
might  be  desired,  and  we  are  cited  to  no 
case  which  can  be  said  to  rule  this.  It  is 
aafe  to  assume,  in  view  of  the  end  aimed 
at  by  the  leglsiatifm,  that  it  waa  not  the  in- 
tent to  afford  to  one  party  a  remedy  not  open 
to  the  other.  The  ambiguity  arises  out  of 
the  fact  that  the  provision  for  remedy  on 
judgment  was  inserted  In  a  section  which 
previously  provided  for  the  suing  out  of  the 
writ  at  the  commencement  of  suit,  and  the 
provision  for  the  making  of  the  affidavit  by 
the  plaintiff  was  left  unchanged.  Literally 
construed,  this  provision  would  render  nuga- 
tory the  remedy  e^ven  ou  a  decree;  for, 
strictly  speaking*  there  Is  no  party  In  chan- 
cery designated  as  "plalutlff."  The  con- 
struction cont«ided  for  by  respondent  would 
also  limit  the  general  language  glvii^c  the 
remedy  In  all  cases  where  any  sum  remains 
unpaid  on  any  judgment  or  decree.  AVe 
think  It  not  imwarninted  to  assume  that  by 
the  word  "plaintiff,"  as  here  used,  was 
meant  the  movlug  paity  or  suitor  In  the 
garnishment  proceeding.  A  question  having 
some  -analogy  was  presented  to  the  supreme 
eoort  of  Massachusetts.  The  statute  pro- 
vided that  after  the  rendition  of  a  judgment 
in  a  civil  action,  If  the  execution  has  not 
been  satisfied,  the  court  or  ju:itice,  upon 
petition  of  defendant,  may  order  a  stay  su- 
persedeas. It  was  held  that  the  word  "de- 
fendant," as  used,  waa  clearly  Intended  to 
refer  to  the  person  against  whom  the  judg- 
ment sought  to  be  recovered  was  rendered, 
and  who,  as  petitioner,  asks  for  a  stay  of 
execution,  and  not  to  the  defendant  In  the 
original  action,  tjeavitt  v.  Lyons.  ItS  Mass. 
4*3.  See.  also,  Wescott  v.  Booth.  41)  Ala. 
182;  Depot  Co.  v.  Backus,  103  Mich.  504,  01 


N.  W.  7S7.  It  has  been  held  that  in  garnish- 
ment statutes  the  word  "plaintlfF"  should 
be  constmed  to  Include  the  asrignee.  who 
fa  the  owner  of  the  Judgment  Dugas  v. 
Mathews,  9  Ga.  610.  We  are  of  oi^nion  that 
it  was  Intended  to  give  this  remedy  to  the 
person  who  recovered  judgment  or  decree, 
wliether  he  be  plaintiff,  complainant,  or  de- 
fendant, and  that  the  word  **idalntiff,"  as 
used  in  the  statute,  must  be  constitaed  to 
mean  the  party  moving  in  the  garnishment 
proceeding.  Writ  granted.  The  other  jua- 
ticea  concurred. 


HOSHBR  V.  MOSHBB. 
(Supreme  Court  of  Mldiican.    Mardi  11.  1890.) 

Bill  aw  Rbvibw— Wasn  Qrahted. 

Where,  after  final  judgment  and  the  de- 
nial on  apppal  of  motions  for  r^earfnK  and  for 
leave  to  introduce  further  testimonr,  the  defeated 
party  presents  new  affidavits,  containing  material 
evidence,  dlBcovered  since  the  cause  was  beard 
in  the  court  below,  and  shows  that  lie  was  not 
at  fault  in  not  producing  the  same  on  the  fomm 
hearinjT,  leave  will  be  granted  to  file  a  bill  of  re- 
view on  payment  of  coats  in  the  supreme  court. 

Petition  by  Orrin  B.  Mosher  agalost  Sally 
Mosher  for  leave  to  file  a  bill  of  review. 
Granted. 

8t  John  &  Merriam  and  EUrrison  Oeer, 
for  petitioner.  J.  S.  Galloway,  for  respond- 
ent 

LONG.  G.  J.  Hie  bin  in  tbis  cause  was 
filed  for  the  purpose  of  establishing  a  lost 
deed.  The  cause  waa  beard  in  the  court  be 
low  in  18&4,  and  a  decree  entered  there  in 
favor  of  complainant,  establishing  said  deed. 
From  this  decree  defendant  appealed  to  this 
court,  where  the  cause  was  heard  at  the  Jan- 
uary term,  180t3.  and  an  opinion  filed  therein 
on  April  2,  1895,  and  is  reported  in  62  N.  W. 
TOO.  In  that  opinion  It  was  said:  "While 
there  Is  sufficient  testimony  in  the  case  to 
Justify  a  finding  that  a  deed  was  executed 
and  deposited  with  Mr,  Weir,  yet  we  are  con- 
vinced that  the  auction  In  the  bill  that  it 
was  upon  a  consideration  actually  paid  by 
Alva  Moaher  is  not  sustained,  and  that  such 
deed  was  subject  to  recall  by  Oliver  K.  Mo- 
sher; and  the  fair  Inference  from  the  testi- 
mony is  that  it  was  recalled  after  his  mar- 
risge."  The  facts  are  so  fully  set  out  In  the 
opinion  that  further  reference  to  them  Is  un- 
necessary. After  this  opinion  was  filed,  a 
rehearing  was  asked  by  counsel  for  com- 
plainant.  incidental  to  that  motion,  certain 
affidavits  were  filed,  and  leave  w»8  asked  to 
introduce  further  testimony  upon  the  main 
(luestlon  in  the  case;  that  Is.  the  question 
upon  which  the  case  was  here  reversed.  The 
motion  for  rehearing  was  thereafter  denied, 
as  well  aa  the  motion  for  leave  to  introduce 
further  testimony.  Application  Is  now  made 
to  this  court  for  leave  to  file  bill  for  review. 

The  application  contains  the  afltdavits  up- 
on which  the  motion  waa  hqsed  for.leave  to 
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Introduce  farther  teetimoDy,  sa  well  as  mt- 
eral  other  offldaTlts,  which  are  for  the  first 
time  presented.  If  the  affldavlts  now  pre- 
aeated,  taken  with  those  which  were  pro- 
duced on  the  frarmer  motion,  an  true,  a  very 
strong  case  la  made  showing  that  the  deed 
was  given  for  a  Tsluable  consideration,  as 
stated  In  the  bill  of  complaint;  and  the  de- 
cree of  the  court  below  should  tuive  been  af* 
firmed,  as  OUrer  B.  Hosfaer  would  not  hare 
'  had  the  right  to  recall  the  deed  and  destroy 
It.  Upon  the  showing  now  made  It  Is  clear 
that  complainant  should  have  the  right  to  he 
heard  upon  the  testimony  discovered  ^nre 
the  cause  waa  heard  In  the  court  below. 
The  showing  Is  clear  that  the  ctnnplalnant 
was  not  In  fault  In  not  prododng  this  testl- 
mony  upon  the  fttrmer  hearing,  and  eqnt^ 
reqnlres  that  the  case  be  opened  to  permit 
this  testlnumy  to  be  Introduced.  The  prayer 
of  the  petition  must  be  granted,  and  leave 
given  to  file  a  bill  <it  review,  on  coodlthw 
that  complainant  pay  the  costs  of  this  court 
and  a  fee  of  916  on  this  motion.  The  other 
Justfcea  concurred. 


PBTEfiSON  T.  OARPENTEB,  CircDit  Jndse. 
(Supreme  Court  of  Michigan.    March  11,  1S9G.) 
SxBCCnoN—IsscANCB— Validity— DiscBAHnK. 

1.  Where  stay  of  execution  for  20  da^s  was 
granted  on  a  Judgment  for  ptalntitF  from  the 
date  of  ita  rendition,  June  1&  1895,  a  writ  of 
execution  isBiied  and  delirerea  July  8.  189&,  to 
plaintlfTa  attorney,  but  not  dellvereil  to  the 
sheriff  till  July  9,  18^,  waa  vaUd. 

2.  How.  Ann.  St  f  7621c,  prohibits  the 
granting  of  ii.  star  of  proceedings  on  a  rerdlct 
or  judgment  in  the  circuit  court  for  more  than 
20  days  without  bond.  Beld,  that  the  filing  of  a 
bond  and  issuiog  of  a  writ  of  error  after  a  20- 
dars  ataj  authorized  baa  expired  will  not  dis- 
charge a  lerr  made  on  real  estate  under  an  ex- 
ecution issnra  after  the  said  atay  had  expired. 

Application  on  the  relation  of  Henry  M,  Pe- 
terson asainat  WUltam  L.  Carpenter,  Wayne 
circuit  judge,  for  writ  of  mandamus  to  com- 
pel defendant  to  discharge  a  levy  under  exe- 
cntl<Hi  on  real  property.  Denied. 

James  H.  Pound,  fw  relatw.  T.  T.  Leete, 
Jr.,  fbr  respondent 

MOOBB,  J.  Hay  27, 1895,  Herbert  J.  Daw- 
son and  others  obtained  a  verdict  against  re- 
lator, upon  which  judgment  waa  roidered 
Jane  18,  of  the  same  year,  and  cm.  the  same 
day  an  order  was  entered  staying  all  proceed- 
ings for  20  days.  July  8th  an  execution  was 
issued,  and  by  the  cleric  delivered  to  the  at* 
tomey  for  the  pbilntlflGB,  who  delivered  the 
ezecntlon  to  the  sheriff  July  9,  18D5.  On  the 
same  day  the  sheriff  levied  upon  real  estate, 
and  afterwards  proceeded  to  advertise  said 
propoty  for  sale,  which  sale  was  to  be  Au- 
gust 81, 1896.  August  26,  1895.--a  month  and 
a  half  after  the  stay  ot  execution  had  ex- 
pired,—a  writ  of  error  was  Issned,  aod  a  bond 
filed  by  the  relator.  In  accordance  with  the 
statntfe,   The  idierifl  was  advised  that  his  au- 


thority to  make  the  sale  was  qnesttoned.  No 
further  proceeding  were  taken  by  him  to- 
wards making  a  sale.  The  proceedings  up  to 
this  time  Involved  costs  and  apenses  which 
were  borne  by  plaintiffs.  Application  was 
then  made  to  the  reapoi^ent  to  cause  the 
levy  to  be  set  aside.  The  circuit  judge  issued 
an  wder  to  said  sheriff  to  show  cause  why 
said  levy  should  not  be  released.  In  answer 
to  said  order,  the  foregoing  fftcts  were  made 
to  appear.  The  drcuit  judge  was  of  the  opin- 
ion that  the  drcutt  court  had  not  power  to 
came  said  levy  to  be  discharged;  that  the 
writ  ot  emnr  and  bcmd  operated  as  a  stay, 
but  was  not  retrospective,  and  did  not  operate 
cm  the  execution  and  levy  anterior  to  its  al- 
lowance, and  detained  to  direct  the  levy  to  be 
recalled.  The  relator  then  askeMor  the  writ 
ot  mandamus,  to  have  the  questions  Involved 
In  the  proceeding  passed  upon  here. 

The  first  question  which  arises  Is,  was  an 
execution.  Issned  July  Sth.  upon  a  judgment 
Issued  June  18th,  which  execution  was  placed 
In  the  hands  of  the  sheriff  July  0th,  of  any 
force  or  effect?  When  It  was  Issued  by  the 
clerk,  only  19  days  had  elapsed  aSter  judg- 
ment. When  It  was  placed  In  the  hands  of 
the  sheriff,  20  days  had  elapsed  aft»  judg- 
ment. In  Bulk  V.  Dwigbt,  83  Mich-  191,  47 
N.  W.  Ill,  It  Is  held  that  an  execution  "can- 
□ot  be  conridered  as  Issued  until  It  Is  placed 
where  It  might  have  been  executed,  and  some 
efficient  act  done  under  it.  It  must  be  Is- 
sued to  the  ahenff.  or  other  proper  officer. 
How.  Ann.  St  |  7604.  The  officer  Is  the  only 
one  who  can  do  such  efficient  act.  The  attor- 
ney who  takes  out  the  writ  can  do  nothing  un- 
der it."  We  think  the  execution,  when  deliv- 
ered to  the  sheriff,  was  a  valid  writ 

The  other  question  In  this  case  Is  whether 
the  filing  of  a  bond  and  the  Issuing  of  a  writ 
of  error  after  the  stay  of  proceedings  author- 
ized by  the  statute  has  expired  will  discharge 
a  levy  made  upon  real  estate  under  au  execu- 
tion issued  after  the  stay  of  execution  has  ex- 
pired, and  before  the  bond  was  flled  and  the 
writ  of  error  issued.  It  Is  claimed  by  the  re- 
hitor  that  It  does  have  that  effect.  Where 
the  levy  nuide  was  upon  personal  property.  It 
has  been  held  that  the  filing  of  the  bond  re- 
quired by  law.  and  the  Issuing  of  the  writ  of 
enor,  would  have  the  effect  to  release  the 
levy.  Eki  V.  Welch.  0  Wis.  395.  And  It  is 
upon  this  case  the  relator  chiefly  relies  to  sup- 
port his  contention.  It  has  been  held,  how- 
ever, In  a  kite  case  in  the  same  court,  that 
where  a  stay  of  execution  had  expired,  and 
an  execution  had  been  issued,  by  virtue  of 
which  a  levy  had  been  made  upon  a  large 
amount  of  personal  property,  the  filing  of  a 
bond  and  perfecting  an  appeal  operated  to 
stay  all  further  proceedings,  but  did  not  ipso 
facto  recall  the  execution  or  release  the  levy. 
TUIey  V.  Washburn  (Wis.)  64  N.  W.  812,  cit- 
ing many  cases.  In  Curtis  v.  Root  28  111. 
307.  it  was  held  that  an  appeal  does  not  vsp 
cate  the  lien  of  the  judgment;  It  only  sus- 
pends Its  execution    See  Basset  v.  Dantela, 

Digitized  by  CjOOg  IC 


488 


NORTHWESTEBN  REPORTEK.  Vol  60. 


(Mich. 


10  Ohio  St.  617.  WbUe  In  the  case  of  Ar- 
nold T.  Fuller's  Heirs,  1  Ohio,  458,  it  was 
held  that  a  levy  upon  real  estate  was  not  va- 
cated by  writ  of  error  and  superaedeas.  Tbe 
question  has  nercr  been  directly  before  this 
court,  though  there  is  a  strong  intimation  in 
Blair  T.  Compton.  33  Mich.  417,  that,  under 
our  statutory  regulations  governing  stay  of 
execution  by  bail  In  error,  the  stay  does  not 
vacate  a  completed  levy  upon  personalty. 
See.  also.  People  v.  Stephenson,  98  Mich.  218, 
57  N.  W.  115  Since  the  decision  in  Blair  T. 
Compton  was  rendered,  the  statute  staying 
proceedings  In  court  has  been  amended.  For 
a  long  time  the  courts  had  tbe  power,  and  in 
some  instances  were  in  the  habit,  of  staying 
proceedings  without  requiring  a  bond  to  be 
given.  This  sometimes  resulted  in  procuring 
writs  of  error  for  the  purpose  of  delay,  and 
It  often  happened  that  Judgment  plalntlfCs 
were  defeated  entirely  In  securing  their  Judg< 
ment,  even  when  it  was  affirmed  in  the  su- 
preme court  To  obviate  this  wrong  the  leg- 
islature enacted  "that  no  stay  of  proceedings, 
ni>on  any  verdict  or  judgment,  rendered  in 
any  circuit  court  of  tbe  state,  shall  hereafter 
be  granted  or  allowed  for  the  purpose  of  mov- 
ing for  a  new  trial,  or  settling  a  piU  of  ex- 
ceptions, in  the  case  In  which  such  verdict 
or  Judgment  was  rendered,  for  a  longer  period 
than  twenty  days,  unices  the  party  applying 
for  such  stay,  if  Judgment  shall  have  been 
rendered  against  him,  shall  execute  to  the  ad- 
verse party,  a  bond  with  sufficient  surety  or 
sureties,  to  be  approved  by  the  Judge  of  the 
court  in  which  such  Judgment  was  rendered, 
conditioned  to  pay  such  Judgment  if  the  same 
is  not  set  aside  or  reversed."  How.  Ann.  St, 
8  7621c.  To  give  thrs  statute  the  construc- 
tion asked  for  by  the  relator  would  be  to  ren- 
der the  purpose  of  the  legislature  in  passing 
it  nugatory.  In  view  of  the  fact  that  a  levy 
on  personal  property  may  involve  the  question 
of  Incurring  additional  costs  by  the  sheriff 
after  the  filing  of  tbe  bond  and  the  issuing 
of  the  writ  of  error,  as  by  feeding  animals 
levied  upon,  or  the  loss  of  perishable  proper- 
ty levied  upon,  If  the  levy  is  not  vacated,  we 
express  no  opinion  upon  the  question  of  what 
the  effect  of  the  filing  of  a  bond  and  issuing 
the  writ  of  error  would  be  upon  a  levy  upon 
personal  property.  The  writ  ot  mandamus  ia 
denied,  with  costs.  The  other  Justices  con- 
curred. 


LEONARD  V.  CITY  OF  DETROIT. 
(Supreme  Court  of  Michigan.    March  11,  1886.) 

HlQHWATB — TlTLB  BT  USBB. 

Piaiotiff's  bouse  Btood  on  the  lot  line, 
and  her  prrch  and  steps  projected  several  feet 
over  a  strip  c'aimed  as  a  part  of  a  public  avp- 
nue.  The  strip  waa  originally  inclosed  by  a 
fence,  daring  which  time  piaiotifC  bad  acquired 
title  by  adverse  possession.  Plaintiff  bad  re- 
moved her  ftnce,  as  bad  all  property  holders  on 
that  avenur.  at  the  request  of  defendant  city. 
The  porch  and  steps  bad  never  been  ranored,  the 
traveled  way  of  the  street  widened,  nor  the  side- 


walk diatartied.  Ba4^  that  tbe  dty  did  not  ac- 
quire the  strip  as  a  part  of  the  avenue  by  user. 

Appeal  from  circuit  court,  Wayne  county, 
in  chancery;  George  S.  Hoamer,  Judge. 

Bill  by  Com^la  S.  Leonard  against  the 
city  of  Detroit  to  qnlet  title.  From  a  decree 
In  favor  of  defendant.  plalntUT  appeals.  Re- 

TOWd. 

Albert  P.  Jacobs,  for  appellant  John  J. 
Speed,  for  appellee. 

LONG.  C.  J.  This  bUI  Is  filed  to  quiet  title 
to  a  strip  of  land  4  feet  wide  along  the  John 
R.  street  aide  of  said  lot,  and  to  another  strip 
9.65  feet  wide  along  the  Miami  avenue  side, 
and  which  strips  the  city  of  Detroit  asserts 
form  a  part  of  the  street  and  arenue  men- 
tioned. The  lot  In  question  is  owned  In  fee 
by  the  complainant,  and  has  been  In  possea- 
Blon  of  cbmplaiuant  and  her  grantors  for  more 
than  50  years  continuously.  These  strips  of 
land  are  situate  within  tbe  sidewalk  line,  and 
have  been  inclosed  most  of  the  time  for  50 
years  by  a  fence  about  50  inches  In  height 
There  were  no  inner  fences,  so  that  the  outer 
fence  upon  either  side  Inclosed  these  strips 
with  complainant's  lot  Tbe  house  occupied 
by  her  has  stood  upon  the  lot  for  alMUt  the 
same  length  of  time.  Tbe  porch  and  steps 
therefrom  extend  over  upon  these  strips.  On 
the  bearing  In  the  court  below  a  decree  was 
entered  In  t&vov  of  complainant,  quieting  her 
title  to  the  strip  along  John  R.  street,  but 
refusing  to  grant  the  reUef  prayed  f<»  as  to 
tbe  strip  aloug  Miami  avenue,  and  complain- 
ant appeals  from  that  decree. 

It  would  not  be  necessary  to  discuss  the 
question  of  complainant's  right  to  a  decree  to 
the  Miami  avenue  strip  as  well  as  the  John 
R.  street  strip  upon  the  above  state  of  facts, 
ns  the  question  would  clearly  fail  within  the 
opinion  of  this  court  in  ^'^ynn  v.  City  of  De- 
troit, 93  Mich.  590,  63  N.  W.  815;  but  coun- 
sel for  the  city  contends  that  upon  the  proofs 
contained  In  the  record  relative  to  tbe  action 
of  the  common  council  in  1881,  and  the  acqui- 
escence of  complainant  therein,  whatever 
rights  In  the  Miami  avenue  atrip  she  might 
have  acquired  prior  to  that  time  by  such  ad- 
verse possession  she  is  now  estopped  from 
claiming,  it  having  become  a  part  of  tbe  pub- 
lic highway  by  user.  It  appears  that  on 
May  24,  1881,  the  common  council  of  the  city 
adopted  a  reaolutitm  directing  the  iKiard  of 
public  works  to  notify  the  owners  and  occu- 
pants of  tbe  property  on  Miami  avenue  to 
reiQove  all  fences  and  other  like  obstructions 
in  said  avenue  In  front  of  their  respective 
premises;  that  In  compliance  with  such  no- 
tice the  complainant  and  others  removed  tbe 
fences  on  Miami  avenue;  and  since  that 
time,  and  for  nearly  12  years  before  this  bill 
was  filed.  It  Is  contended  the  complainant  has 
by  snch  act  acknowledged  tbe  claim  of  the 
dty  that  tbe  line  of  the  street  includes  tbe 
premises  In  oEMitroversy;  and  that,  tbongb 
the  traveled  part  of  tbe  street  baa  never  been 
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extended  beyoDd  its  then  limits  so  as  to  in- 
clude thin  strip,  yet  by  user  It  is  now  a  part 
of  the  street  The  reasons  of  the  court  below 
for  refusing  to  quiet  tbe  title  of  complainant 
to  tbe  Aliaml  avenue  strip  ate  not  stated  In 
tba  record,  but  we  are  aatlsfled  tbat  tbe  court 
was  In  error  In  not  quieting  the  title  In  this 
strip  as  well  as  of  that  along  John  EL  street 
C<nnplainant*s  bouse  stands  upon  tbe  lot  line, 
and  lier  porch  and  steps  project  sereral  feet 
orer  upon  this  Miami  avenue  strip;  the  porch 
and  steps  have  never  4>een  removed;  tbe  trav- 
eled way  has  never  been  widened;  tbe  side- 
walk has  never  been  disturbed,  so  far  as 
shown  by  this  record.  Aside  from  tbe  re- 
moval of  tbe  fence,  there  to  no  evktence  tbat 
the  complainant  intended  to  dedicate  thto 
strip  for  city  purposes;  but  oo  the  other 
band,  it  is  quite  ai^iarent  that  no  such  dedica- 
tion was  intended,  as  tbe  porch  and  steps 
have  continued  to  occupy  a  portion  thereof. 
Tbe  city  has  done  nothing  except  to  order 
the  removal  of  tbe  fence  along  2illaml  avenue, 
nor  has  attempted  to  use  any  pcution  of  thto 
strip  for  the  purposes  of  the  city.  We  think 
It  clear  that  the  city  has  not  acqniied  tbe 
right  by  user  to  claim  this  strip  as  a  part 
of  Miami  avenue.  The  decree  of  tbe  court 
bdow  relative  to  thto  &trlp  of  land  will  be 
reversed,  and  a  decree  entered  twe  removing 
the  cloud  from  complainant's  title  thereto. 
Tbe  complainant  will  recover  costs  of  both 
courts.   Tlie  other  Justicea  concurred. 


SIOIiER  T.  SIGLER. 
(Snpreme  Court  of  Michigan.    March  U,  1S96.) 

BFHono  PsBvoajiASoa  —  Fabol  Covolact  to 
Land— Sta.ti:te  or  Fbauds. 
A  par>i  contrart  b7  a  husband  with  bis 
wife,  who  was  about  to  leave  him,  that  tbe  iibould 
take  certain  peraonal  propertr  of  his,  and  that,  in 
eonaideratioQ,  be  should  bare  tbe  right  to  occupy 
for  life  certain  rooms  is  the  bouse  tbey  then  oc- 
f!Opied,  title  to  which  was  id  her,  and  that  he 
■bonld  have  the  use  of  a  grapery  and  barn  on 
tbe  rear  of  the  j^emisea,  is  taken  out  of  the  stat- 
ute of  frauds,  ao  afc  to  be  entitled  to  specific  per- 
formance; be  baTing  taken  possession  of  tbe 
rooms,  graperr,  and  nam,  and  abandoned  pos- 
sesalon  of  tbe  other  part,  and  she  having  left 
him  Id  pomession,  and  taken  posBCSfnoa  of  the 
other  part,  and  rented  it,  and  taken  the  personal 
pioperty. 

Appeal  from  circuit  court  Lenawee  coun- 
ty. In  chancery;  Victor  H.  Lane,  Judge. 

Suit  by  Artimus  Sigler  against  Jennie  Slg- 
ler.  Decree  for  defendant  Complainant  ap- 
peals. Reversed. 

Tbe  object  of  tbto  blU  Is  to  enforce  the  spe- 
d&c  performance  of  a  contract  relating  to 
land.  Complainant  and  defendant  are  bus- 
band  and  wife.  They  were  married  In  June, 
18S4.  fie  was  a  wldoww  61  years  of  age, 
and  she  was  20  years  younger.  He  owned  a 
homestead  In  the  city  of  Adrian,  worth  about 
$3,000.  He  and  his  first  wife  had  executed 
a  mortgage  ui>on  it  to  bis  nephew  in  Cleve- 
tond.  Ohio,  for  $5,000.  He  failed  In  mercan- 
tile bnainea  soon  after  hto  second  marriage, 


and  was  In  debt  about  $10,000.  £Eto  stock  of 
goods  bad  been  sold  under  a  mortgage,  and 
tbto  homestead  was  all  the  property  he  po»- 
•eased,  except  the  household  furniture  sit- 
uated tberein.  Tbe  bill  sets  forth  that  she 
harassed  complaiiiant  by  her  repeated  de- 
mands t<x  a  conveyance  of  thto  homeetead  to 
her;  that  he  Anally  yielded  to  her  demanda 
to  thto  extent:  that  it  was  agreed  that  Bh» 
should  pay  $800  upon  thto  mortgage,  tbat 
he  would  pay  tbe  balance  (amounting  to  $1,- 
&40.43),  tbat  the  mortgagee  should  make  an 
assignment  of  the  mortgage  to  her,  and  that 
she  should  bold  and  keep  It  for  their  mutual 
benefit  Tbto  was  done.  Sbe  paid  tbe  $800, 
and  tbe  mortgagee,  hto  nephew,  took  hto  note 
for  the  balance.  Tbe  UU  furtbw  alleges 
tbat  she  importnned  him  to  have  the  mort- 
gage foreclosed;  that  he  finally  ytelded  to  her 
threato  and  importunities;  and  It  was  agreed 
tbat  the  mortgage  should  be  foreclosed,  the 
title  taken  In  her  name,  that  he  would  net 
redeem,  and  tbat  tbe  same  should  be  their 
joint  homestead,  to  be  occupied,  enjoyed,, 
held,  and  owned  by  tbem  together.  Tbto. 
was  done,  and  tbe  title  perfected  In  her;  ttae- 
amount  of  a  foreclosure  sale  being  the  orig^ 
Inal  amount  of  the  mortgage  and  interest  add- 
ed. Thto  was  in  188&  They  Uved  in  and  oc> 
cupied  the  homestead  as  husband  and  wlfe- 
untU  1892,  when  she  declared  her  determina- 
tion to  separate  from  blm,  and  to  seU  or  rent 
the  property.  The  UU  Uiea  alleges  that  It 
waa  agreed  between  tbem  tbat  she  should 
take  certain  personal  property,  which  waa 
Bipedfied,  and  that  "In  conslderatloa  thereof, 
be  should  have  tbe  right  to  live  In,  occupy, 
possess,  and  have,  for  aad  during  bis  natural- 
life,  certain  rooms,  Including  a  <^hespress. 
in  the  rear  upright  part  of  the  honse,  with 
the  right  of  access  to  and  from  the  same  by 
way  of  a  stairway  leading-  thereto  tnm  a 
wood  shed  In  the  rear  of  the  house,  and  also- 
to  have  the  use,  possoaton,  and  occupancy 
of  a  grapery  and  bam  situated  upon  the- 
rear  of  tbe  piemtoes,"  It  to  further  alleged 
that  thto  agreement  wu  carried  out;  tbat 
abe  took  tbe  poaonal  property  away.  anA 
8<dd  some  of  it;  that  tbe  remaining  furni- 
ture was  moved  Into  tboee  rooms,  at  wUcb 
otnnptolnant  took  possession;  that  defend- 
ant then  left  blm,  and  rented  the  other  por^ 
tion  of  tbe  bouse.  For  two  years  com- 
plainant was  left  in  the  undisturbed  posses^ 
skm  of  these  rooms.  Tbe  defendant  there- 
after, instoting  upon  ber  toigal  title,  brought 
suit  to  eject  tbe  cranplalnant  therefrom,  and 
thereupon  he  filed  tbto  bllL  Proofs  were 
tsken  in  open  court,  and  the  bill  dismissed. 

J.  C.  Wlnne  and  L.  H.  Salsbnry,  for  appel- 
lant.   Watts,  Bean  &  Smith,  for  appellee. 

GRANT.  J.  (after  stating  the  facte).  The 
learned  circuit  Judge  who  heard  the  case, 
filed  a  wrlttoi  cqplnion.  He  did  not  deter- 
mine whether  the  last  contract  u  ctoimed 
br  the  comptoinant  was  made.   He  held 
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tbat  the  torecIOBiire  pnceedingi  were  with 
the  aawnt  of  the  complainant,  who  hoped 
thereby  to  protect  hla  property,  and  to  keep 
It,  for  htinadif  and  wife,  beyimd  the  reach 
of  Ills  creditors,  and  that,  therefore,  he  bad 
no  right  which  he  could  enforce,  either  In 
law  or  equity,  after  the  maturity  of  the  title 
tn  defendant.  He  then  dlqkosed  of  the  caw 
upon  the  ground  that,  at  the  time  the  last 
agreement  was  claimed  to  hare  been  made, 
both  the  parties  were  In  possession;  that.  If 
thwe  was  any  change  of  possesBlon,  It  was  a 
restriction  of  It,  and  not  the  giving  of  an  ad- 
ditional poBsesslon;  and  held  that  It  was 
ruled  by  a  case  In  47  Mich.  The  opinion 
does  not  state  what  case,  and  counsel  for 
eomplafnant  assert  that  it  was  Huxpby  t. 
Stever.  4P  Mich.  622, 11  N.  W.  868.  Counsel 
for  defendsnt  assert  that  the  Judge  had  In 
mind  Peckham  t.  Balch,  49  Mich.  179,  18 
N.  W.  S06.  The  opinion  of  the  Judge  con- 
tains the  following  statement:  "In  view  of 
hw  marriage  rdatlon,  and  what  she  had 
done  there,  I  think  that  the  complainant 
could  rightly  Insist  that  the  wife  could  not 
say  that  she  had  all  the  money  there  waa 
In  this  property,  because,  erldently,  from  the 
testimony  In  ais  case,  what  was  advanced 
by  Mr.  Slgler,  the  nephew,  to  Mr.  SIgler,  the 
complainant  In  this  case,  was  a  matter  be- 
tween himself  and  the  nephew,  and  It  would, 
In  the  law,  be  the  same  as  though  he  had 
paid  his  own  money  for  It.  But  the  sur- 
render of  rights  here  was  when  he  permitted 
the  wife  to  take  this  morigsge,  and  take  the 
foreclosure  deed  In  her  own  name.  That 
was  the  time  when  he  lost  tight,  and  he  has 
not,  I  think,  made  such  a  subsequent  con- 
tract as  would  enable  blm  to  retain  this 
real  estate." 

We  do  not  regard  It  as  Important  to  de- 
termine imder  what  arrangement  the  fore- 
closure proceedings  took  place.  The  parties 
continued  to  live  there  for  some  years  after- 
wards. If  any  affection  ever  existed  be- 
tween them,  which  Is  very  doubtful,  they 
had  evidently  become  thoroughly  estranged 
from  each  other.  She  had  determined  to 
leave  him,  and  did  leave  him.  Both  were 
tn  possession.  He  was  aware  that  she  In- 
tended to  leave  him.  It  was,  therefore,  en- 
tirely natural  that  some  arrangement  rtiouUI 
be  made  to  determine  their  rights  in  the 
future.  If  any  arrangement  was  made.  It  Is 
Important  to  first  determine  what  It  was. 
He  positively  assets  the  agreement,  as  set 
forth  In  his  bin  of  complaint  She  positive- 
ly dniles  It.  Had  the  circuit  Judge  deter- 
mined the  question,  we  might  very  properly 
say  that  his  determination  should  stand, 
«ince  he  was  In  better  p(»ltIon  to  determine 
which  told  the  truth.  We  must,  however, 
determine  the  question  without  the  twneflt 
of  the  conclusion  of  the  circuit  Judge.  The 
situation  of  the  parties  la  Imporiant  Com- 
plainant was  old  and  feeble.  He  had  lived 
In  this  homestead  for  37  years.  He  hod  no 
■other  property,  and  no  children.  Defendant 


had  Invorted  but  >800  In  It.  It  te  not  rea- 
sonable to  suppose  that  he  would  give  her 
ottiar  property,  to  whldi  she  was  not  en- 
titled, and  abandon  to  her  his  homestead 
besides.  She  left  him  In  the  undisturbed  pos- 
sesion for  two  yesra.  One  witness,  a  Mr, 
DooUttle.  testified  that  he  applied  to  her  to 
rent  the  place,  and  that  she  then  said  that 
comphiinant  "had  part  of  It  as  hla  home 
there."  and  that  he  refused  to  take  It  fOr 
that  reason.  She  nt  one  time  offered  him 
9000  tb  leave  the  preiBlses.  We  think  the 
contract  Is  established  by  a  fair  pr^Mmdet^ 
anee  of  the  evidence 

We  think,  also,  that  there  was  such  a  part 
performance  as  takes  the  contract  out  of  the 
statute  of  frauds,  although  It  rested  In  parol. 
She  had  taken  the  personal  property  under 
the  contract.  He  had  taken  possession  of  the 
rooms,  grapeiT.  and  barn,  and  abandoned 
possession  of  the  other  part  <a.  the  house. 
So  far  as  the  consideration  to  be  paid  by 
him  waa  concerned,  it  was  fully  executed. 
It  was  also  executed  on  ber  part,  by  leaving 
him  in  possession  and  taking  possession  of 
the  other  part,  contKdUng  and  rmtlng  It. 
We  do  not  think  the  case  of  Peckham  v. 
Balch  applies.  It  Is  rather  controlled  by 
Murphy  V.  Stever.  Many  authorltlai  are  cit- 
ed both  parties,  but  we  deem  It  tmneces- 
sary  to  refer  to  them.  The  rule  Is  well  es- 
tablished that  part  performance  of  a  parol 
contract  for  an  Interest  In  lands  Is  valid,  and 
not  within  the  statute  of  frauds,  and  that  a 
court  of  equity  wlU  decree  spedflc  perform- 
ance. An  action  at  law  for  damages  will 
not  afford  an  adequate  compensatltm.  Com- 
plainant contracted  for  the  prasesslon  of  a 
pari  of  hta  homestead  as  a  place  of  shelter 
for  the  remainder  of  his  life.  He  waa  en- 
titled to  the  apecidc  thing  for  which  he  had 
contracted  and  paid,  and  which  he  waa  In 
poeseaslon.  It  waa  not  necesaary  to  trader 
to  defendant  the  money  she  had  Invuted. 
Thia  Is  not  a  suit  to  set  aside  her  title.  It  Is 
conceded  that  she  has  the  title,  subject  to  a 
life  estate  In  a  part  of  the  premises.  The 
decree  must  be  reveraed.  with  the  coats  of 
both  courts,  and  decree  mtered  'in  this  court 
for  the  complainant  The  other  Josticea  con- 
curred. 


PEOPLE  T.  WHIPPLE. 
(Snprenre  Onitrt  of  Midiican.    Matdi  11, 1890.) 

IxTOxicATiN'o  Liquors — Criminal  pKOSSCurtox— 
JuKfSDtcTioM  or  Jdstiob — Etidimob  to 

tiHow  Wast  op  JoRiaDicTiox. 
1.  A  complaint  before  a  justice  showed  that 
it  was  made  oa  complainant's  informatioo  and 
iMiHef  only;  but  the  warrant  recited  that  the 
comjplaining  witnrBs  "this  day  made  comidaint  to 
writiiifT  and  on  oath,"  etc.,  and  that,  on  examina- 
tion of  auch  complainant  "by  me,  the  aaid  jufu 
tice,  it  apiKsrii  to  me,  the  said  justice,  that  said 
offeofw  hpf*  been  committed,"  etc.  ffeld,  that 
the  supreme  court  could  not  rar  that  there  waa 
no  other  testimouy  taken  by  the  justice  before 
the  warrant  waa  issued  than  that  set  out  in  the 
compblat  and  that  the  Justin  did  not  have  Jn- 
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riadlctibD,  In  the  abMuce  of  anytbioK  reqnirinflr 
■neb  examiiutioD  to  be  reduced  to  writioK. 

2.  After  the  jur?  has  beeo  impaneled,  the 
defendant  cannot  Introduce  testimonr  to  eihow 
that  the  Justice  inniiDg  the  warrant  did  not  hare 
■nfficient  eridenee  to  anthoriae  Ita  iaaaaace* 
where  there  waa  eTldence  (tf  an  axaminatlon 
fore  thejustioe. 

8.  Where  saloon  keepers  hare  a  room  In  the 
nme  bnlldiny,  but  dbcoonected  with  the  saloon, 
in  which  liQUors  are  aotnetlmes  sold  and  served, 
the  keeping  open  of  such  room,  and  selling  liq- 
uor therein,  on  the  4th  of  Jul?,  la  a  keeping  o|)en 
of  such  saloon,  in  vtolation  of  the  law  prohibiting 
saloonfl  from  being  kept  open  on  snch  a».  Peo- 
ple T.  Ooz.  38  N.  W.  2^70  HichTiH?,  and 
People  T.  Ringsted.  SI  M.  W.  619.  00  Mich.  371, 
followed. 

Exceptions  from  circuit  courti  Insbam 
county;  Rollln  H.  Person,  Judge. 

Amos  Whipple,  Impleaded  with  Edward 
Sedweek,  was  eourlcted  of  keeping  tbelr  sa- 
loon open  on  Jul;  4,  iSSKi,  In  Tlolatloa  of  law, 
and  appeals.  Affii-med. 

B.  D.  Lewis  and  Joaoa  B.  Nichols,  for  ap- 
pellant Fred  A.  Maynard,  Atty.  Qen.,  and 
L.  B.  Gardner,  Pros.  Atty^  for  the  People. 

LONG.  C.  J.  The  respondwts  were  prose- 
cuted for  keeping  their  saloon  open  on  July 
4,  1895.  Respbndent  Whipple  was  conrlcted, 
and  respondent  Sedweek  discharged,  by  or- 
der of  the  court  Respondents  were  the 
keepers  of  a  saloon  In  the  village  of  Wll- 
llamston,  under  the  firm  name  of  Sedweek  & 
Whipple,  and,  as  such,  sold  si^ritnous  and 
other  liquors  usually  kept  In  saloons.  The 
saloon  was  on  the  first  floor  of  a  batldlng 
leased  by  them  for  that  purpose.  The  rent 
of  the  entire  building  was  paid  from  the 
Joint  proceeds  of  their  business.  On  the 
lower  floor,  the  front  part  was  used  as  a 
cigar  and  tobacco  room.  Back  of  this  was 
the  saloon  proper,  and  In  a  wing  back  of 
that  was  a  room  with  tables  for  card  playing 
and  serring  liquors.  The  upper  part  of  the 
building  is  reached  by  back  stairs,  the  foot 
of  which  is  10  or  12  feet  distant  from  the 
rear  dow  of  the  saloon.  The  rooms  aboTe 
were  kept  by  the  mpondent  Sedweek  as  liv- 
ing rooms,  though  his  family  did  not  reside 
there.  On  the  morning  of  the  4th  day  of 
July.  189S,  Sedweek  went  away,  leaving  the 
keys  to  the  upper  rooms  with  a  man  who 
had  been  rooming  vtth  him.  During  that 
day,  respondent  Whipple  occupied  these  up- 
per rooms,  or  stune  of  them,  and  sold  beer 
and  other  liquors  therein  to  different  parties, 
but  closed  the  rooms  op  again  before  the  re- 
turn of  Sedweek  in  the  evening. 

But  one  question  need  be  discussed.  It  Is 
contended  that  the  justice  had  no  Jurisdic- 
tion to  Issue  the  warrant  in  the  case,  for  the 
reason  thot  the  complaint,  which  was  In 
writing,  charged  the  oMumlssion  of  the  of- 
fense solely  up<m  information  and  belief. 
The  complaint  and  warrant  are  returned 
here,  but  none  of  the  other  proceedings  taken 
before  the  Justice.  The  complaint  recites 
that  the  complainant  says  "tbat  he  bos  been 
Informed,  and  which  Infonnatlon  he  bAUeves 


to  be  true,  and  does  believe,  that  heretofore, 
to  wit"  etc.  There  is  no  statement  In  the 
complaint  that  the  complaining  witness  had 
any  knowledge  of  the  facts  set  up  In  the 
complaint  as  to  the  commission  of  the  of- 
fmse.  The  warrant  recites  tbat  the  com- 
plaining witness  "this  day  made  complaint 
in  writing  and  on  oath,"  etc.  It  was  conced- 
ed upon  the  ailment  here  by  counsel  tbat 
an  examination  was  had  befbre  the  justice. 
The  information  Is  set  out  In  fall,  but  wheth- 
er the  respondents  pleaded  to  it  the  record 
does  not  show.  After  tbe  Jury  were  Impan- 
eled and  after  a  witness  had  been  sworn  on 
the  part  of  tbe  people  and  the  examination 
commenced,  the  record  shows  the  following: 
"Respondents  hereby  renewing  their  motion 
to  qnasb  the  Information,  and  to  discharge 
the  respondents  from  further  custody,  for 
tbe  reason  that  the  Justice  acquired  no  Ju- 
risdiction to  tesne  tbe  warrant  in  this  cause. 
In  this:  that  the  complaint  was  made  upon 
Information  and  belief,  and  that  no  other 
testimony  was  taken  by  the  said  justice  be- 
fore tbe  issuing  of  said  warrant,  and  that 
the  complaining  witness  vrfiB  not  sworn  otb- 
er  than  the  reading  of  the  complaint  to  him, 
which  he  then  signed,  and  being  asked  by 
the  Justice  who  put  htm  under  oath  and 
swore  him  as  to  the  contents  of  tbe  com- 
plaint by  him  subscribed.  Beapondents  then 
offered  to  prove  by  the  Justice  that  tbe  com- 
plaining witness  did  not  testify  to  anything 
outside  of  tbe  facts  set  forth  In  the  com- 
plaint, and  that  no  other  witnesses  were 
called  or  sworn  by  bim  before  tbe  issuing  of 
the  warrant"  Respondents  then  offered  to 
call  tbe  complaining  witness,  and  to  show 
by  him  that  he  gave  no  testimony  before  the 
Justice  who  Issued  the  warrant  other  than 
swearing  to  tbe  complaint,  and  that  be  only 
knew  of  the  facts  as  therein  set  forth  on  in- 
formation and  belief,  and  tbat  no  other  wit- 
nesses were  produced  and  sworn  before  tbe 
Issuing  of  the  warrant  The  court  refused 
to  receive  tbla  testimony,  and  overruled  the 
otjectlon. 

The  complaint  warrant,  and  Information 
are  set  out  in  the  record.  We  are  unable  to 
say  from  the  record  as  presented  that  there 
was  no  other  testimony  taken  by  the  justice 
before  the  warrant  issued  than  tbat  set  out 
in  the  complaint.  Tbe  warrant  recites  that, 
"on  examination  on  oath  of  tbe  said  Jere- 
miah Nichols  by  me,  tbe  said  Justice,  it  ap- 
pears to  me.  tbe  said  Jiwtlce,  tbat  said  of- 
fense has  been  committed,"  etc.  It  therefore 
appears  that  the  Justice,  from  such  exam- 
ination, was  satisfied  that  an  offense  bad 
been  committed.  It  was  not  necessary  that 
such  examination  on  oath  of  the  witness  or 
witnesses  be  reduced  to  writing. 

The  court  very  properly  excluded  tbe  evi- 
dence offereil  to  show  that  no  other  testi- 
mony was  taken.  The  record  does  not  dis- 
close whether  the  respondent  pleaded  to  tbe 
Information  or  not;  but  It  does  appear  tbat 
the  trial  bad  proceeded  so  fac^that  tbe  Jury 
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had  been  Impaneled  to  trjr  the  cause,  and  It 
i>  admitted  that  the  respondent  had  an  ex- 
amination in  the  court  below.  We  know  ot 
no  rule  that  would  permit  the  respondent,  at 
least  at  this  stage  of  the  case,  to  adduce  tes- 
timony .to  show  that  the  lostlce  who  issued 
the  warrant  did  not  have  auffldent  evidence 
before  him  to  warrant  taia  lasuing  a  warrant 
of  ari-est. 

It  is  contended,  further,  that  the  charge  in 
the  information  is  not  supported  by  the  evi- 
dence;  tliat,  from  such  proofs,  it  appears 
that  the  place  where  the,  liquors  were  sold 
was  wholly  unconnected  with  the  saloon, 
and  was  not  a  saloon  within  the  meaning  of 
the  statute.  The  case  falls  so  clearly  with- 
in the  rule  laid  down  In  People  t.  Cox,  70 
Mich.  247,  38  N.  W.  235,  and  People  v.  Rlug- 
stcd,  90  Mich.  371,  61  N.  W.  519,  that  no  fur^ 
ther  discussion  of  the  question  is  necessary. 

The  offense  was  properly  charged,  and  was 
fully  supported  by  the  evidence,  judgment 
affirmed.  The  other  Justices  concurred. 


FABBOW  T.  BBBSIJBB. 
(Snprame  Court  of  Uichl«aii.    March  11,  1S96.) 
CoXTBAor— What  CoNtTi-raras— Mbitirs  or 

XIHDS. 

NeKotiatlona  for  the  formstion  of  a  part- 
nership between  plaintiff  and  defendant's  son 
resulted  in  the  drafting  of  a  written  agreement 
by  defendant,  which  was  signed  by  the  parties, 
and  under  which  defendant  agreM  to  contrib- 
ute the  cash  capital  for  his  son.  Afterwards  de- 
fendant sent  a  modified  contract  to  plaiotifE,  for 
his  signature,  which  plaintiff  sipied  and  return- 
ed as  requested,  at  the  same  tune  suggesting  a 
further  modification,  which  was  approved  by  de- 
fendant, bi't  never  embodied  in  the  writing.  Nei- 
ther dcfendflTit  nor  bis  son  did  anvthing  towards 
carrying  out  the  partnership.  Held,  that  both 
partieti  had  assented  to  the  writing  as  si^ed, 
and  it  constituted  a  contract,  and  that  piamtlff 
was  entitled  to  recover  thereon  from  defendant 
for  proper  expenditures  made  In  furtherance  of 
Its  object. 

Error  to  circuit  court,  Wayne  county; 
Joseph  W.  Donovan,  Judge. 

Action  by  Edward  S.  Farrow  against 
Charles  E.  Bresler.  Judgment  for  defendant, 
and  plaintiff  appeals.  Reversed. 

Bowen,  Douglas  &  Whiting,  for  appellant 
Peter  E.  Park,  for  appellee. 

LONG,  C.  J.  The  plaintiff  In  1891  was  in- 
terested In  certain  lands  at  Bamegat  Park, 
N.  J.,  and  Arthur  I*  Bresler,  the  son  of  the 
defendant,  was  the  owner  of  a  military  acade- 
my at  Portsmouth,  Ohio,  which  he  was  then 
managing.  Negotiations  were  bad  between 
Arthur  and  the  plaintiff  with  reference  to  es- 
tablishing the  academy  In  New  Jersey,  wlilch 
led  the  plaintiff  to  forward  to  the  defendant  a 
map  of  Barnegat  Park,  on  which  was  marked 
the  land  which  was  Intended  to  be  donated 
to  the  institution.  The  arrangement  between 
Arthur  and  the  plaintiff  seems  to  have  been 
that  the  plaintiff  should  contribute  the  land 
at  Bamegat  Park  lor  the  purposes  of  a  mili- 


tary academy,  and  that  Arthur  sbould  con- 
tribute the  academy  at  Portsmouth,  and  that 
each  should  pay,  in  equal  profMrtioos,  the 
necessary  cash  for  the  erection  of  the  Institu- 
tloQ  and  the  conduct  of  the  same.  These 
facts  were  written  by  the  plaintiff  to  the  de- 
fendant, but  the  cash  capital  was  not  fixed 
in  this  letter.  In  answer  to  this  proposition, 
defendant  wrote  a  letter  to  the  plaintiff,  in 
which  he  acknowledged  the  receipt  of  the 
letter  and  map,  but  objected  to  the  terms 
offered  by  the  plaintiff,  as  not  fair,  and,  mttec 
some  further  remarks,  made  a  proposition 
that  the  plaintiff  should  donate  the  necessary 
land  to  the  Institution,  and  that  the  cost  of 
the  building,  which  might  be  $23,000,  should 
he  equally  divided  between  the  plaintiff  and 
Arthur;  the  plaintiff  paying  his  half  in  cash, 
and  Arthur  applyli^  upon  his  half  what  his 
Instltntlon  at  Portsmouth  and  its  good  will 
was  reasonably  worth,  and  ttie  plaintiff  to 
mauage  the  financial  matters  entirely.  Tbe 
lettw  dioees  as  follows:  **Wtien  you  agree 
on  tbla  auggeatlon,  tbe  balance  then  due  from 
my  son  will  be  paid  by  me."  Soon  after 
this,  and  about  September  8,  1891,  the  plain- 
tiff, at  the  request  of  defendant  and  bis  son, 
came  to  Detrtrit,  and  there  an  agreement  In 
writing  was  made  between  plaintiff  and  Ar- 
thur. This  agreement  appears  to  have  been 
dictated  by  the  defendant,  and  written  out 
by  Arthur,  and  Is  as  follows:  "Edward  S. 
Farrow  and  Arthur  L.  Bresler  make  tbe  fol- 
lowing agreement:  That  they  will  both  form 
an  equal  copartnership  to  establiab  and  maiu- 
taln  a  naval  academy  at  Barnegat  Park,  N. 
J.,  at  a  cash  basis  or  capital  stock  of  $25,000; 
that  each  will  furnish  half  of  the  capltaL 
Edward  S.  Farrow  to  pay  $12,000  In  cash. 
Arthur  L.  Bresler  to  give  half  of  his  plant 
and  good  will  of  the  Ohio  Military  Academy, 
now  established  and  maintained  at  Port»> 
mouth.  Ohio,  In  lieu  of  $6,000,  and  to  pay 
$0,500  In  cash.  The  expenses  of  tbe  removal 
of  tbe  Ohio  ililltary  Academy  from  Ports* 
mouth,  O.,  to  Baru^t  Park,  N.  J.,  to  be 
paid  equally  between  both  parties.  This  co- 
partnership is  to  exist  for  tea  years,  unless 
sooner  dissolved  by  mutual  consent  Both 
parties,  by  mutual  consent  to  be  at  Uber^ 
to  take  any  steps  towards  furthering  the  In* 
tereats  of  the  copartnersh^  and  the  naval 
academy.  Edward  S.  Farrow.  Arthur  Ij. 
Bresler."  Plaintiff  contends  that  at  this 
meeting  In  Detroit  defendant  again  promised 
him,  omlly,  to  pay  Arthur's  share  of  the 
cash  capital.  After  this  agreement  was  made, 
plaintiff  returned  to  New  Jersey,  and.  In  a 
few  days  thereafter,  received  a  letter  from 
defendant  calling  attention  to  an  error  In 
the  contract,  and  inclosing  a  contract  In  du- 
plicate to  correct  this  error;  requesting  the 
plalutiff  to  sign  one,  and  return  the  same  to 
him,  and  keep  the  other  himself.  Tbls  plain- 
tiff did.  The  letter  from  defendant  which 
accompanied  this  second  contract  states:  *'In 
the  contract  the  way  it  was  made  out  only 
one-balf  of  Arthur's  school  Is  ceded  taito  the 
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comztnenhlp,  w  that  he  retahu  ooe-half  un- 
acoonuted  for.  Now,  I  would  safest  a  cap- 
ital of  180.000.  when  Arthur  puts  In  his  whole 
plant,  as  agreed,  for  $12,000,  and  pays  |3,000 
aa  bis  half,  and  yon  put  in  the  equal  amonnt 
of  $15,000  In  cash,  which  would  balance  cor- 
rectly. •  •  *  By  readme  the  M  otmtmct, 
you  will  readily  percelTe  the  mlati^."  The 
■econd  contract  algned  by  the  plaintiff  ts  as 
foUowa:  "Edward  S.  Farrow  and  Artbnr  L. 
Bresler  make  the  fbUowtng  agreauoit:  ^Hiat 
they  will  both  ftmn  an  equal  copartnership 
to  egtabUab  and  maintain  a  naval  academy 
at  Banusat  Park,  N.  J.,  at  a  capital  basis 
at  present  of  $30,000;  that  each  will  furnish 
half  of  the  ca^tal.  Arthur  U  Brealer  to 
gtre  his  whole  plant  and  good  will  of  the 
Ohio  Military  Academy,  as  now  established 
and  maintained  at  Portsmouth,  Ohfo,  In  Ueu 
of  $13,000,  and  to  pay  $8,000  In  cash.  Bdw. 
S.  Farrow  to  pay  $15,000  la  cash.  The  ex- 
PMises  €t  the  remoral  of  the  Ohio  Military 
Academy  from  Portsmouth  to  Bam^at  Pai^ 
to  be  paid  equally  by  both  parties.  The  nec- 
essary lands  for  the  acadony  at  Bamegat 
Park  to  be  donated  by  Bdward  B.  Farrow, 
and  to  be  owned  equally  by  both  parties. 
This  copartnership  is  to  exiMt  for  ten  years, 
unless  dissolved  sooner  by  mntoal  eonaent. 
Both  parties,  by  mutual  consent,  to  be  at 
Ubeity  to  take  any  steps  towards  furthering 
the  interest  of  the  copartnership  and  the 
naval  academy.  Arthur  L.  Bresler.  Edward 
&  Farrow."  Plaintiff,  in  returning  this  con- 
tract, wrote  to  defendant  that  he  would  go 
ahead  with  the  erection  of  the  berraclEs,  and 
that  the  defendant  might  remit  on  acoount 
of  Arthur's  contribution.  In  the  same  letter, 
plaintiff  suggested  that  the  capital  stock  be 
increased  to  $37,000.  so  that  the  cash  ooD- 
trlbntltm  on  the  part  of  the  defendant  might 
be  more  than  $3,000.  as  plaintiff  estimated 
to  erect  a  more  expoBslve  instltutl<m.  In 
reply  to  this  letter,  defendant  wrote  the  irialn- 
tlff,  signifying  his  wHUngness  to  increase  thp 
caplul  stock  to  $37,000.  It  was  also  sug- 
gcwted  that  It  might  be  turned  Into  a  stot^ 
company.  Ue  then  stated,  "1  will  always  be 
ready  to  contribute,  when  necessary,  the  colo- 
nel's share,— ay,  and  even  more,  when  It 
shall  appear  to  me  for  the  benefit  of  the  co- 
partnership." This  suggestion  to  iocrease  the 
capital  stock  was  never  carried  out,  and  the 
second  ai-tldes  of  copartnerslilp  were  never 
OQodltied  In  any  way.  The  plaintiff  proceeded 
to  erect  the  l)arrack8,  and  to  make  the  neces- 
sary arrangements  to  construct  a  mlHtaiy 
academy.  He  expended  some  $900  In  grading 
the  grounds,  procuring  materials,  paying  sal- 
aries oud  traveling  expenses,  etc.  He  pro- 
cured a  deed  for  the  necessary  lands  to  be 
donated  to  the  copartnership,  leaving  only  the 
name  of  second  party  blank  until  it  should  be 
agreed  In  what  name  the  title  should  stand, 
and  claims  that  he  stood  ready  and  willing  to 
contribute  the  $12,000  in  cash,  or  as  much  as 
was  necessary  to  advance  the  copartnership 
Interests,  and  to  contribute  one-lmlf  the  neces- 


sary ouuwys  to  remove  the  Ohio  academy  to 
Bamegat  Fuk.  Before  the  pn^osed  r«noval 
took  place,  the  Portsmouth  academy  became 
run  down,  and  after  that  time  nothing  was 
done  by  Arthur  or  the  defendant  In  carrying 
out  the  terms  of  the  contract  with  the  plain- 
tiff. This  action  la  brought  against  the  de- 
fendant, upon  his  promise  to  pay  Arthur  L. 
Brealer's  proportion  of  the  cash  capital  to 
ttie  copartnerslilp:  and  It  la  claimed  that  by 
reason  of  such  teUure  the  partnership  col- 
lapsed, and  plaintiff  lost  by  It  the  advances 
made  by  him. 

The  court  below  directed  a  verdict  In  favor 
of  the  defendant,  upon  tbe  ground  that  the 
minds  of  the  parties  never  met;  that  the 
propositions  made  by  the  respective  parties 
never  culminated  In  an  airreement  between 
ttie  plaintiff  and  the  d^endant  as  to  what 
amount,  or  under  what  circumstances  or  con- 
ditions, the  defendant  was  to  pay  for  Ar- 
thur's share  In  tbe  enterprise.  The  court  be- 
low apparently  placed  bis  ruling  upon  the 
ground  that  tbe  plaintiff.  In  hts  letter  return- 
ing the  corrected  contract,  suggested  that  the 
capital  be  Increased  to  $37,000.  It  win  be 
noted  that  this  was  simirfy  a  suggestion, 
which  was  never  acted  upon;  but,  upon  the 
contrary,  tbe  plaintiff^  In  the  same  lettw, 
stated,  **I  acquiesce  In  the  safn^eetlon  In  the 
contract."  He  signed  and  returned  the  cm- 
tract  as  requested  by  Mr.  Bresler,  and  asked 
him  to  r^lt  on  account  of  Arthur's  share. 
We  think  the  minds  of  the  parties  met  when 
this  second  contract  was  signed;  that  is,  that 
the  agreement  wu  then  folly  consummated 
upon  wbltA  Mr.  Bresler,  the  def«idant,  waa 
to  pay  tbe  rtuuo  of  his  son  Arthur  In  the 
contract.  This  he  bad  agreed  to  do  In  his  let- 
ttfs,  as  before  stated.  The  court  b^w  was 
in  error  In  hoMIng  that  the  minds  of  the 
parties  did  not  meet  The  proposition  was 
In  writing,  and  duly  accepted  by  the  plaintiff. 
The  terms  were  clear  and  explicit  and  there 
Is  no  part  of  the  agreement  left  In  doubt. 
The  Judgment  ahould  have  been  for  the  plain- 
tiff. Judgment  is  reversed,  and  a  new  trial 
granted.  The  other  justices  concurred. 


MAREEY  et  aL  V.  CORBY. 

(SiQ>reme  Court  of  MIdilgan.    Dec.  81.  1896.) 

NssoTiABLB  ImrauiiBifTB— Ihdoshr— Taiasrsa 
ST  AssiomcanT. 

1.  Tb«  it'riHoa  on  tlie  back  of  a  note  by  the 
payee,  when  tranflferriDg  the  same,  of  an  amtga- 

meat,  above  his  sifcnature.  In  the  following  form, 
"I  hereby  asnlgn  the  within  note  to  •  •  *," 
does  not  exclude  or  afFect  hla  liability  tbereon  aa 
indoraer. 

2.  Where  a  note  provideo  that  it  is  given  ia 
accordance  with  the  terma  of  a  certain  contract 
its  negotiability  ia  not  destroyed,  though  the  cva- 
trmci  provides  that  thi  series  of  notes  of  which 
it  ia  one  should  be  payable,  at  tht  (vUon  of  the 
payee,  on  failure  to  pay  auy  of  them. 

Error  to  circuit  court,  Wayne  comity;  WU- 
hird  M.  UUlbrldge.  Judge.  . 
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Action  by  Mattbew  M.  Markey  and  Catb- 
crlne  Sondars  against  Lorenzo  Corey,  implead- 
ed witb  others.  Judgment  for  plaintiffs,  from 
which  defendant  Corey  appeals.  Affirmed. 

Bdgar  Weeks  (Moore  &  Moore,  of  conusel), 
for  appellant    Ervln  Palmer,  for  appellees. 

TX>NG,  J.  Defendant  Corey  entered  into  a 
written  contract  with  Waldo  and  Vamey  for 
the  sale  of  certain  personal  property  at  the 
sum  of  $2,500,  payable  $200  the  first  year, 
$500  the  second,  and  $600  each  year  there- 
after, until  the  whole  amount  should  be  paid, 
according  to  five  promissory  notes  executed  at 
the  same  time.  The  contract  also  provided 
that  certain  stock  should  he  deposited  by  the 
purchasers  as  further  security  for  the  pay- 
ments. It  was  then  provided:  "But  in  case 
said  payments  shall  not  be  vade  as  alwve  pro- 
vided, and  in  case  either  or  any  should  re- 
main unpaid  for  the  period  of  ninety  days, 
then  the  party  of  the  first  part  shall,  at  his 
option,  have  the  right  to  declare  the  whole 
remaining  amounts  represented  by  said  notes 
to  have  become  Aae  and  payable."  On  the 
face  of  each  of  the  proi)»iBsory  notes  was 
written;  "This  note  Is  given  in  accordance 
with  the  terms  of  a  certain  contract  under  the 
same  date,  and  between  the  same  parties." 
Subsequently  the  plaintiffs  received  from  de- 
fendant Corey  an  usslguiuent  of  all  his  right, 
title,  and  interest  in  and  to  the  contract,  stock, 
and  notes!  On  the  luick  of  the  note  in  suit 
was  indorsed,  "I  hereby  assign  the  within 
note  to  Matthew  M.  Markey  and  Catherine 
Sundars."  This  $500  note  was  not  paid,  and 
was  protested,  and  the  plaintlCTs  brought  this 
suit  upon  it  against  Waldo  and  Yamey  as 
makers,  and  Corey  as  indoraer.  The  declara- 
tion was  upon-  the  common  counts  in  assump- 
sit, with  a  copy  of  the  notes  attached.  On  the 
trial,  however,  the  court  permitted  the  plain- 
tiffs to  amend  the  declaration  by  averring  the 
assignment  of  the  contract  and  notes.  The 
case  proceeded  to  trial,  and  plaintiffs'  coun- 
sel offered  in  evidence  the  note  and  indorse- 
ment of  assignment  on  it,  toget^r  with  the 
certificate  of  protest.  Defendant's  counsel  ob- 
jected to  their  introdnctlon  as  against  defend- 
ant Corey,  chiiming  (1)  that  the  note  In  ques- 
tion was  not  a  promissory  note,  and  tliat  plain- 
tiffs could  not  recover  upon  it  against  Corey 
as  indorser,  but  that,  if  they  took  any  title  to 
it,  it  was  under  the  assignment;  (2)  that  the 
contract  was  evidenced  by  the  note  and  the 
otlier  writing,— the  contract  of  sale.  Plain- 
tiffs' counsel  then  put  in  evidence,  under  ob- 
jection, the  contract  of  sale.  The  court  there- 
upon directed  a  verdict  In  favor  of  plaintiffs 
for  the  amount  of  the  note  and  Interest,  from 
which  Judgment  defendant  Corey  alone  ap- 
peals. 

It  is  insisted  here,  by  counsel  for  defendsot 
Corey:  (1)  That,  If  the  plaintiffs  took  title  to 
the  note,  it  was  under  the  assignment,  and 
that,  therefore,  they  could  not  sue  in  their  own 
names;  but,  If  they  had  a  rlsht  of  actioD,  tt 


must  be  brought  In  the  name  of  the  original 
parties  to  the  contract;  (Z)  that  the  two  pa- 
pers must  be  taken  as  constituting  the  con- 
tract, and  that  the  note  was  not,  therefore,  a 
promissory  note;  (3)  that  Corey,  by  making 
the  assignments  to  the  plaintiffs,  was  not  the 
indorser  of  the  note^  and  could  not  be  held 
liable  as  such. 

The  usual  mode  of  traiufer  of  a  promissory 
note  is  by  simply  writing  the  indorser's  name 
upon  the  back,  or  by  writing  also  over  it  the 
direction  to  pay  the  indorsee  named,  or  order, 
or  to  him  or  bearer.  An  indorsement,  how- 
ever, may  be  made  in  more  enlarged  terms, 
and  the  Indorser  be  held  liable  as  such.  In 
Sands  V.  Wood,  1  Iowa,  263,  the  Indorsement 
was,  "I  asQign  the  within  note  to  Mrs.  Sarah 
Coffin."  In  Sears  T.  Lantz,  47  Iowa,  658,  the 
indorsement  on  the  note  was,  "I  hereby  as- 
sign all  my  tight  and  title  to  Louis  Meckley." 
And  in  each  case  the  party  so  assigning  was 
hdd  as  indorser,  the  court  In  the  latter  case 
saying  of  Sands  v.  Wood:  "He  used  no 
words  that,  In  and  of  themselves,  indicated 
that  he  had  bound  or  made  himself  liable  In 
case  the  msker,  after  demand,  failed  to  pay 
the  note.  But  it  was  held  the  law,  as  a  legal 
conclusion,  attached  to  the  words  used  the 
liability  that  follows  the  indorsement  of  a 
promissory  note."  See,  also,  Duffy's  Adm'r 
V.  O'Conner,  7  Baxt  498;  Shelby  r.  Judd,  24 
Kan.  166;  Brotherton  v.  Street  (Ind.  Sup.)  24 
N.  E.  1068.  The  rule  of  the  American  cases 
is  well  stated  in  Daniel  on  Negotiable  In- 
struments (section  688c)  as  follows:  "Ths 
question  arising  in  such  cases  Is  a  nice  one, 
and  d^nds  upon  rules  of  legal  interpreta- 
tion. The  mere  signature  of  the  payee.  In- 
dorsed on  the  paper.  Imports  an  executed  con- 
tract of  assignment,  with  its  implications,  and 
also  an  executory  contract  of  conditional  lia- 
bility, with  Its  implications.  The  assignment 
world  be  as  complete  by  the  mere  signature 
as  with  the  words  of  assignment  written  over 
it  The  conditional  liability  which  Is  execu- 
tory is  implied  by  the  executed  contract  of 
assignment,  and  the  signature  tmder  it,  which 
carried  the  legal  title;  and  the  question  Is, 
does  the  writing  over  a  signature  an  express 
assl^nmeut,  which  the  law  Imports  from  the 
signature  per  se,  exclude  and  negative  the 
Idea  of  conditional  liability,  which  the  law 
also  Imports  If  such  assignment  were  not  ex> 
pressed  to  full?  We  think  not  •  •  • 
When  the  thing  done  creates  an  implication  of 
another  to  be  done,  we  cannot  think  that  the 
mere  expression  of  the  former  in  full  can 
be  regarded  as  excluding  Its  consequence, 
when  that  consequence  would  follow  if  the 
ezpn-sslon  were  omitted."  The  language 
used  in  the  assignment  to  the  note  In  suit  does 
not  negative  the  implication  of  the  legal  lia- 
bility of  the  assignor  as  indorser,  and  as  the 
words  are  to  be  construed,  as  strongly  as  their 
sense  will  allow,  against  the  assigiror,  he 
must  be  held  as  Indorser.  This  rule  Is  fully 
Bnpport«>d  in  Hatch  v.  Barrett,  34  Kan.  230, 
8  Poc.  I2&   See,  also,  Adams  v.  Blethen,  66 
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Me.  19.  In  the  cue  of  Anlba  t.  Yeomans,  89 
Uleh.  171,  the  awlgninent  read  aa  toUotra:  **I 
berelv  tzanaf  er  right,  title,  and  interest  of 
the  within  note  to  8.  A.  Yeonuma."  Mr.  Jus- 
tice Marston  said  In  that  case:  "The  right 
or  Interest  passing,  therefore,  under  the  usual 
and  customary  Indorsenient,  la  much  greater 
than  the  mere  right,  title,  and  interest  of  the 
payee;  and  when  the  tranafer,  aa  made,  only 
attempts  to  pass  the  title  and  Interest  of  the 
payee  of  the  note,  no  greater  right  or  inters 
est  than  he  then  held  can  pass."  In  other 
words^  the  louned  justice  seoned  to  think 
that  the  words  used  limited  the  transfer  to 
the  right  and  tlUe  he  then  held.  While  thla 
holding  appears  to  be  at  variance  with  the 
cases  elsewhere,  we  tbink  it  readily  dlstln- 
enishable  from  the  present,  aa  ben  the  wcnrds 
are,  "I  hereby  assign  the  within  note  to 
Matthew  H.  Maiicey  and  Catherine  Sundars," 
and  do  not  purport  to  limit  the  liability  of 
Carey  as  an  indorser.  In  Sterens  r.  Haunan, 
86  Mich.  307,  48  N.  W.  851,  the  note  sued 
upon  was  negotlaUe  in  form,  and  made  pay- 
able  to  Batdielder,  and  be  assigned  it  before 
maturity,  as  follows:  "For  value  received,  I 
hereby  assign  all  Interest  In  and  to  this 
note  to  Kalph  E.  Watson."  Defendant  In- 
sisted In  that  case  that  the  plaintiff  could  not 
sue  Id  Us  own  name,  but  should  have  sued  In 
the  name  ct  the  payee.  It  was  said  by  Mr. 
Justice  McGcath:  "I  do  not  think  the  point 
well  taken.  If  Bachdder's  indonement  did 
not  affect  Its  negotlaUllty,  then  Watson's  in- 
dorsement entitled  the  plaintiff,  aa  bolder  of 
the  note,  to  sue  In  bis  own  name."  It  must 
be  beld,  therefor^  that  the  memorandum  on 
the  note  did  not  relieve  Cor^  from  his  lia- 
bility aa  Indorser. 

The  court  was  not  In  error  In  admitting  the 
contract  In  evidence,  as  Its  purpose  vaa  to 
show  that  the  note  was  not  In  fact  limited  by 
ita  proTMoos,  and  thwe  provisions  of  the 
contract  cited  did  not  destroy  the  negotiability 
of  the  note.  Daniel.  Neg.  Inst  t  48.  The 
Judgment  must  be  affirmed.  The  other  Jus- 
tices concurred. 


KENNEDY  t.  DETROIT  RY. 

(Snpreme  Conn  of  Michigno.    Feb.  26,  1806.) 

8TBBBT  Railwatb — RiouTs  or  Abuttino  Pbopbbtt 
OwxBita — Location  or  lIucKa. 

1,  Abatting  property  ownera  mny  require 
that  a  street  railway  be  built  in  the  ceuter  of 
the  street,  if  ptmibfe,  as  required  by  the  ordi- 
nance granting  the  company  permiBsion  to  lay  its 
tracks  upon  the  street. 

2.  A  dty  ordinance  authorized  a  street-ruii- 
way  company  to  lay  ita  track  along  A.  street  to 

B.  street,  thence  along  B.  street  to  the  head  of 

C.  street,  thence  along  C.  street,  and  required 
that  the  tracks  be  laid  To  the  center  of  the  street. 
B.  and  O.  streeta  intersected  at  a  very  acute 
ancle,  thereby  leaving  the  thoronghfare  at  their 
jnuction,  and  until  the  eastern  street  linos  of  the 
two  streets  intersected,  oonaiderably  wider  than 
either  of  the  two  streets.  The  street  beyond 
the  intersection  was  known  as  B.  street,  and  in 
an  ordinance  providing  for  the  paving  of  B. 


street  the  entire  thoronghfare  beyond  the  Inter- 
section, to  its  fall  width,  was  treated  aa  B. 
street.  Beld,  that  the  tracks  were  to  be  located 
in  the  center  o'  the  thorotighfare  caused  by  the 
intersectioE,  and  conld  not  be  iriaeed  on  the  cen- 
ter line  of  C.  street  extended. 

Appeal  from  circuit  court,  Wayne  county. 
In  chancery;  Joseph  W.  Donovan,  Judge. 

Action  by  Pemeila  Kennedy  against  the 
Etetroit  Railway.  There  was  a  decree  for 
defendant,  and  plaintiff  appeals.  Reversed. 

Henry  M.  Duffield,  for  appellant  Charles 
Flowers  and  John  B.  Corliss  (H.  H.  Hatch, 
of  counsel,  for  appellee. 

MONTGOMERY,  J.  The  defendant  was 
authorized  by  an  ordinance  of  the  common 
council  of  the  city  of  Detroit,  approved  by 
the  mayor,  to  construct  and  operate  street 
railways  In  the  streets  of  said  city  of  De- 
troit therein  described,  among  tbem  the  fol- 
lowing: "A  double  track  In,  along,  and  upon 
Fourteenth  street,  from  the  northerly  dty 
limits  to  Bagg  street;  thence  a  single  track, 
in,  along,  and  upon  Bagg  street,  easterly  to 
Cass  avenue;  thence.  In,  along  and  upon  Cass 
avenue,  southerly  to  the  head  of  Clifford 
street;  thence,  in,  akmg,  and  upon  Clifford 
street,  to  tbc  intersection  of  Heniy  atreet" 
Henry  street  is  the  street  next  south  of  Sib- 
ley street.  The  ordinance  further  provides 
(section  3):  "The  railways  In  said  streete 
shall  be  laid  In  the  center  thereof,  if  alngle 
track,  *  •  •  and  the  gauge  of  the  trade 
shall  be  4  feet  8^  Inches."  The  complain- 
ant, on  the  17tb  of  June,  1803,  Ued  a  bill 
setting  up  that  she  was  the  owner  of  prem- 
ises having  a  frontage  on  Caas  avenue,  that 
the  width  of  Caas  avenue  opposite  complain- 
ant's premiaes  was  about  82  feet;  that  it  to 
entirely  practicable  for  defendant  to  con- 
struct ite  track  down  Cass  avenue  to  Clifford 
street,  along  the  middle  of  Cass  avenue,  with 
a  single  slight  curve  opposite  Ledyard  street; 
thut,  if  constructed  on  such  line,  It  would 
be  at  least  35  feet  from  the  center  of  the 
track  to  the  curb;  that  the  company  was 
proceeding  to  construct  ite  track  so  that, 
in  front  of  complainant's  property,  it  would 
come  within  9  feet  of  the  curb.  Tbe  blU 
averred  that,  if  so  constructed,  it  would  re- 
sult in  great  damage  to  complainant,  that 
tbe  ordinance  did  not  Justify  such  construc- 
tion, and  prayed  an  Injimction.  The  answer 
admits  tba^  under  the  ordinance.  It  is  tbe 
duty  of  defmdant  to  construct  its  track  in 
the  center  of  streets  over  which  It  is  to  op- 
erate Its  road,  but  denies  that  Caas  avenue 
Is  82  feet  in  width  In  front  of  complainant's 
premises,  and  avers  that  "that  portion  of  the 
road  which  complainant  calls  Cass  avenue 
Ib.  lu  effect,  a  continuation  of  Clifford  street, 
although  for  convenience  It  has  been  desig- 
nated as  Cass  avenue."  The  anawer  also 
denies  that  It  is  practicable  for  defendant  to 
construct  its  track  along  Cass  avenue  to 
Clifford  street  In  the  middle  of  said  avenue 
by  making  a  curve  opposite  l^d^-ard,.  but 
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mrers  that  sucli  a  constniettOD  woald  re- 
quire the  placing  of  an  additional  curve, 
would  be  a  great  Interference  with  travel 
ou  said  street,  and  would  mar  tbe  b«auty  of 
said  street.  Tbe  appended  map  will  illus- 
trate the  situation,  showing  the  method  of 
constructing  a  track  In  the  center  of  the 
street,  and  tracfe  as  a>n8trncted  by  defend- 
ant. 


The  proofs  were  takpn  Informally,  and  some 
question  is  made  whether  complainant's  title 
Is  Bufflcientiy  shown;  but  we  think  enongh 
appears,  particularly  as  It  la  manifest  that  the 
case  turned  below  entirely  apon  the  ques- 
tions of  tbe  feasibility  of  the  route  fn  the 
center  of  the  street,  and  the  proper  location 
of  the  head  of  OlIBFord  street,  within  the 
meaning  of  tbe  ordinance.    We  think  It  Is 
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<deftri7  wtabltabed  ttet  tte  Ude  ha  tkc  center 
of  the  stTMt  is  pMietlcalt  and.  tkli  beto«  t«- 
tatollilMilk  it  Is  tiM  ricM  ot  abatttav  ownan 
to  lB»M  tl«t  ttet  Uae  be  adopted.  TlMre  c«n 
be  no  doubt  that,  In  many  Inetucea,  a  street 
rattway  <9PMlt*  the  pn^mr^  of  u  abutthig 
owner  ls>  In  tact,  an  Incoaveiiteace;  nor  do 
the  cases  daortns  cnTspeniitlop  preceed  np- 
on  ttae  Idea  that  this  Is  not  so,  b«t  ratber 
rest  upon  the  doctrine  that  sn±  nse  Is  fairly 
contemiiated  In  the  wlsliuil  deAcatlen,  and 
that  any  injury  which  rasnlts  from  sueb  use 
Is  dammnn  absiine  Injuria.  Ttae  in^rartant 
qnesdon  is  iriMther  the  street  in  fmit  of  con- 
plBlBanf s  immlsee  Is  63  feet  wlde^  I>ef«oid- 
awTs  coDtentloa  Is  that  GUffotd  street  really 
extends  t»  the  east  ead  of  Sproat  street,  and 
that  that  portioo  ef  the  open  apace  in  front 
•f  eoBiphinaat's  pimnlses,  eqpHU  In  width  to 
CUffevd  stravt  farther  west,  is  a  distinct 
street,  and  that  It  Is  a  cemiAhURe  with  the 
terms  of  the  erdlnanoe  to  iteoe  the  track  In 
the  center  ct  this  street  Hie  map  glv«i  below 
will  aid  to  an  naderstandlBS  of  d^endant's 
coBtentkm.  It  appears  from  the  eTidence  of 
the  dty  surveyor  that  Cass  aveaiie  Is  the  east- 
era  Unit  of  Cass  Farm.  and.  as  it  wan  de^ 
cated  to  the  public  Its  eastern  limit  was  in- 
dicated by  the  dotted  line  given  bdow,  and 
the  city  ecfineer  draws  the  cwndoslon  ftom 
thia  that  that  portion  of  the  thoroughfare 
north  of  the  southern  boundary  of  I«e<!^asd 
street  which  Ues  east  of  the  dotted  line  was 
•riglnaUy  fart  of  Caiflord  stireet 


By  an  erdlnance  paeaed  In  1876,  the  com- 
mon council  chasged  the  name  of  Clifford 
fitrpet,  north  of  Sproat  street,  to  Cms  aTeane; 
and  ctefeodaat's  contentloD  is  that,  now.  CUf- 
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ford  street  axteads  to  the  north  Uueof  flprodt, 
and  that  It  Is  to  be  bated  as  a  stMBt  68 
feet  in  width  to  tills  polot  But  we  do  not 
discover  that  any  of  the  part  west  of  the 
dotted  One  was  ever  a  part  ot  Ointord  street. 
It  would  result,  then,  that  the  head  of  CUt- 
ford  street  Is  to  be  treated  either  as  the 
Blttce  between  the  dotted  Uae  and  the  north- 
east comer  ot  Bpetmt  sbeet,  at  its  tntenectteb 
with  Cass  and  CUffwd,  or  that  the  dotted 
line  from  the  point  A  to  the  point  B  Is  to  be 
treated  as  the  head.  It  Is  qnlte  evident  that 
the  common  conncU  couM  not  bare  Intended 
that  the  track  should  be  laid  in  the  coiter 
ot  the  space  betweeu  point  A  and  the  east 
curb  of  the  street,  as  this  space  Is  bo  small 
as  to  make  it  imfinctlcable.  If  the  line  be- 
tween A  and  B  Is  to  be  considered  as  tte 
head.  It  Is  ovldent  that  the  line  must  be 
placed  constderabiy  farther  east  than  its  pres- 
ent locatkm;  hut,  as  b^ore  stated  it  is  evi- 
dent, on  actnal  Inspection,  that  there  Is  but 
one  street  In  front  of  colnphiluapt'a  prenrises, 
and  there  Isstning  evldenceto  show  what  was 
meant  by  the  cmmcU  by  the  designation  of 
the  head  of  Clifford  street  In  1899,  the  eonn- 
cU  let  a  contract  for  paving  Cass  avenue  from 
the  BorUi  curb  line  of  Ledyard  street  to  the 
south  cart>  line  of  Warren  street,  and  IndHd- 
ed  in  that  space  was  that  part  east  ot  the 
dotted  Itae.  la  1888  a  contract  was  let  tot 
paThig  CUfford  street  and  the  northern  ter- 
mimia  of  this  pavement  was  the  south  line  ot 
lAdyasd  street  In  addition  to  this.  It  ap- 
pears ttmt  ttM  «ti«et  in  front  of  comi^lnaat's 
ivemlses  Is  known  as  "Cms  Avenue/'  and 
the  buildings  are  numbered  as  on  Caas  sve- 
Bue.  We  are  satisfied  that,  when  the  council 
described  the  route  of  defendant's  road  "along 
Bags  «treet  easteriy  to  Cass  avenne;  thence, 
along  Cass  aveane.  southerly,  to  the  head  of 
CUlfford  atnot;  and  theuee,  almg  Gltflwd 
street,  to  the  inta-section  of  Henry  street" 
that  1^  the  head  of  Clifford  street  was  Intend- 
ed the  point  where  that  street,  In  Its  full 
wldth»  terminated,  and  where  It  had  been 
paved  to,  vis.  the  south  line  of  Ledyard 
street 

The  complainant  moved  proi^»Cly,  and  the 
defendant  has  persisted  In  laying  its  track, 
notwithstanding  complainant's  protest  and 
prompt  assertion  of  her  rights.  The  docree 
will  be  reversed,  and  a  decree  entered  in  ac- 
cordance with  the  prayer  of  the  bill.  Cont- 
l^nant  will  recover  costs  ot  both  courts. 
The  other  justices  concurred. 


OILLETT  et  al.  v.  KNOWI^ES. 
(Supreme  Court  of  MichiK&n.    Hardi  11,  ISDd.) 

Parol  EviDBircs  —  Sals  op  Lakd  —  Action  ro* 
Tuhcsass  Pkio8 — BoBHBDTim  OF  Secukitibs. 
1.  PlatDtiff  sold  to  defendBBt  a  ffltm  which 
was  to  be  paid  for  In  pert  by  deeding  to  plaiQtiS 
certain  laod  which  defendant  represeoted  as 
worth  a  certain  eara,  and  defendant  aereed  that, 
if  It  was  DOf  worth  Mid  sqtq,  be  would  pay  tlie 
Jitfwtaoe  tetweea  it  sad  its  actaal  vaioe.  The 
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deed  to  the  farm  wan  left  with  th«  MriTeDer,  to 
be  held  OQtil  df^fendant  executed  a  paper  agree- 

tng  to  make  good  any  encb  deficiency.  After^ 
wards  defeudant  obtained  said  deed  withoat 
leavlog  the  agreement.  The  land  was  not  of 
the  value  represented,  field!,  in  as  action  to  re- 
coTer  the  unpaid  purchase  price,  that  piaintiff 
could  show  by  parol  the  agreement  to  pay  said 
deficiency. 

2.  One  who  recefTea.  in  part  payment  of  the 
price  of  laud,  a  note  and  mortgage  executed  by 
a  third  person,  is  not  precluded^  from  recorerlDg 
from  the  vendee,  without  aurrendcring  aaid  mort- 
gage, that  part  of  the  porchaae  price  repreaeDt- 
ed  by  aald  note  and  mMtsace,  on  proof  that  the 
mortjEage  ia  worthleaa  and  that  the  mortgagor  Is 
inaolveoL 

Error  to  dnnitt  court,  HUMale  county;  Vic- 
tor n.  lane,  Judge. 

Actloa  by  Joel  H.  GiUett  and  anotber 
against  Bira  S.  Knowles  to  recover  tbe  un- 
paid pra^on  of  the  purchase  price  of  certain 
land.  There  was  a  Judgment  for  plalntlffe, 
and  defendant  brings  error.  Affirmed. 

F.  A.  Lyon  (Watts.  Bean  &  Smith,  of  conn- 
ad),  tot  appelant  J.  B.  Sutttw.  B.  J.  Mardi. 
Qwtge  A.  KnlckalwdEer,  and  F.  H.  Stone, 
for  appellera. 

MOOItS,  J.  The  flrat  count  of  the  declara- 
tion filed  In  this  case  Is  in  assumpsit,  to  re- 
cover an  alleged  unpaid  portion  of  the  pur- 
chase price  of  certain  real  estate  sold  by  the 
plaintiffs  to  the  defendant.  The  second  count 
is  also  In  assumpsit,  and  describes  the  man- 
ner In  which  the  consideration  for  said  r^ 
estate  should  be  paid,  its  foUows:  "A  mort- 
gage of  fl,300  then  upon  said  land,  and  the 
sum  of  f400  at  the  date  of  said  conveyance, 
and  the  conveyance  I>y  said  (lefen<lnnt  to  snid 
plaintiffs  of  a  certain  parcel  of  land  situate 
In  the  county  of  Mason,  state  of  Michigan, 
contaming  forty  acres,  for  the  sum  of  $500, 
provided  said  last-mentioned  land  was  w(^th 
that  sum,  and  the  said  defendant  promised 
and  agreed  that,  If  the  said  last-mentioned 
land  should  not  be  worth  $500,  the  said  de- 
fendant would  make  that  amount  good  to  said 
plaintiffs,  and  pay  tbem  the  difference  be- 
tween the  value  of  the  land  and  the  said  f500, 
and  the  balance  in  equal  annual  payments  of 
$100,  with  Interest  at  seven  per  cent  ♦  •  • 
And  the  said  plaintiffs  aver  that  the  said 
land,  situnted  In  Mason  county,  was  not  worth 
(he  sum  of  $000,  but  was  worth  a  much  less 
sum,  to  wit.  the  sum  of  $50.  And  the  said  de- 
fendant has  hftberto  aitogetiier  refused,  and 
Btill  does  refuse,  to  pay  to  said  plnintlffs  tbe 
difference  between  fTA  tbe  real  value  of  said 
land,  II  nd  tbe  sum  of  $500,  the  alleged  value 
of  said  land  as  above  stated,  and  has  refused, 
and  still  does  refuse,  to  pay  the  said  money 
In  this  (*ount  mentioned,  or  auy  part  thereof, 
to  said  plaintiffs."  Tbe  common  counts  were 
added.  Plaintiffs'  bill  of  particulars  Is  as  fol- 
lows: Octot)er,  1880,  for  unjiaid  price  of  land 
sold  and  conveyed  by  said  plaintiffs  to  said 
defendant,  $2,000;  October,  1880,  for  Balance 
due  to  plaintiffs  tor  land  sold  and  conveyed 
to  defendant.  $1,700.   The  plea  of  the  def«id- 


ant  was  that  of  tbe  general  issue,  with  notice 
that  the  statute  of  llmitatlona  had  run.  Tbe 
case  was  tried  by  a  Jury,  wbo  rendered  a  rec- 
diet  tor  $1,63485  in  favor  of  tbe  plaintiffs. 
Defendant  appeals. 

Tbe  record  discloses  that  in  1886  tbe  plam- 
tlffs,  who  were  old  and  ignorant  people,  stdd 
a  farm  In  Jackson  county  to  defendant  for  $3,- 
000,  defendant  to  pay  an  Incumbrance  upon  it 
of  $1,800,  and  to  pay  $400  down,  and  tbe  bal- 
ance In  yearly  payments  of  $100,  with  Inter- 
est at  7  per  cent.  After  the  sale  was  agreed 
upon,  the  defendant  proposed  to  deed  to  plaln- 
tiffa,  as  a  part  ol  tbe  consideration  for  the 
farm,  a  piece  of  land  in  Mason  county,  which 
neither  of  tbem  bad  seen,  which  defendant 
represented  as  worth  $500,  and,  if  tbe  land 
was  not  worth  tbe  $500,  he  would  pay  to  the 
plaintiffs  tbe  difference  between  Its  real  value 
and  $500,  and  tbe  balance  shouli^be  paid  $100 
yearly,  with  interest  at  7  per  cent  In  the 
afternoon  they  all  went  to  the  office  of  Jus- 
tice Klggs,  where  a  deed  was  executed  by  tbe 
plaintiffs  to  the  defendant  of  tbe  Jackson  coun- 
ty farm.  Knowles  did  not  have  a  description 
of  the  Mason  county  land  with  bim,  but  It  was 
agreed  that  he  would  leave  a  description  with 
Rlggs,  so  tliat  plaintiff  Joel  H.  <)Ulett  could 
go  and  look  at  the  lands;  that  Knowles  was 
to  pay  liaif  of  his  expenses;  and  that  if  the 
lands  were  not  worth  $500,  he  would  make 
up  the  deficiency  as  stated.  TlK  deed  from 
the  Gllletts  to  Knowles  was  to  be  left  with 
Justice  Biggs,  not  to  be  ddivered  until 
Knowles  left  a  paper  agreeing  to  make  good 
any  deficiency  in  the  value  of  tbe  Mason  coun- 
ty lands  if  tbey  were  not  worth  $500,  and  a 
v^nrrauty  deed  of  them.  Knowles  paid  $200 
down,  and  afterwards,  in  the  alisence  of  Jus- 
tice Rlggs,  left  with  hlB  wife  what  purported 
to  be  a  deed  of  the  Mason  county  lands,  but 
which  contained  only  a  warranty  against  all 
lawful  claims  whatever  since  the  party  of  the 
first  part  came  into  possession,  but  did  not 
leave  tbe  paper  agreeing  to  make  good  the  de- 
ficiency, if  there  was  any,  and  took  away  the 
deed  from  tbe  GUletts  to  him.  Glllett  after- 
wards went  to  look  at  tbe  Mason  county  land, 
and  found  it  nearly.  If  not  quite,  a  worthless 
pine  barren.  On  his  way  home,  be  found 
lOiowles  taking  possession  of  the  Jackson 
county  farm,  and  claims  he  forbade  his  doing 
so;  ttiat  Knowles  told  bim  if  be  would  let 
him  Id  possession,  and  would  come  down  to 
his  place,  he  would  fix  It  up  all  right  He 
let  Knowles  into  possession,  and  afterwards 
went  to  Knowles*,  and  threw  out  to  Knowles 
the  deed  of  the  Mason  county  lands  and  a 
Hllp  with  a  memomndum  of  his  expenses  In 
going  to  see  them,  and  told  him  how  worth- 
less the  lands  were.  He  was  informed  by 
Knowles  that  be  would  have  nothing  to  do 
with  the  northern  lands,  and  Knowles  went 
off,  and  left  Glllett,  who  then  picked  up  the 
papers,  thinking  tbey  would  aid  him  In  bring- 
ing about  a  settlement.  Instead  of  giving  bis 
note  for  the  balance  of  the  payments  he  was 
to  make.  Knowles  first  persuaded  Glllett  to 
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take  what  was  known  as  the  "Fuller  Note," 
and  then  arranged  to  withdraw  the  FuIIot  note 
mm  a  payment,  and  to  torn  out  to  him.  Instead 
of  Knowles'  own  notee,  an  Interest,  amount- 
ing to  $956,  In  a  note  and  mortgage  given  by 
one  Blanchard,  npaa  which  the  payments  be- 
came due,  $100  yearly,  with  Interest  at  7  per 
cent.  Knowles  represented  to  GUlett  that 
this  was  a  first  mortgage,  and  was  Qrst  class, 
and  that  Knowles'  object  In  asking  GlUett  to 
take  this  mortgage  and  note  was  to  save  the 
necessity  of  giving  his  own  obligation.  The 
mortgage  was  never  assigned  to  GUlett, 
though  the  note,  which  was  payable  to  bear- 
er, was  delivered  to  him,  and  was  in  his  pos- 
session when  the  suit  was  thought  This 
mortgage  was  a  second  mortgage.  The  prior 
mortgage  was  foreclosed  to  1888,  and,  in  an- 
swer to  a  special  interrogatory,  the  Jury  found 
that  the  land  described  In  this  mortgage  was 
not  worth  any  more  than  the  first  mortgage 
at  the  time  that  GHIett  got  such  Interest  as 
he  obtained  In  the  Blanchard  mortgage.  De- 
fendant, m  addition  to  the  f200  flrat  paid, 
made  payments  amounting  to  fll5.  Defend- 
ant claimed  these  payments  were  made  on  the 
Blanchard  mortgage.  Plaintiff  denied  that  he 
bad  ever  received  a  doUar  on  the  Blanchard 
mortgage,  'and  the  Jury  evidently  found  with 
him.  CoL  March  gave  evidence  tending  to 
show  that  Blanchard  was  entirely  irresponsi- 
ble. It  Is  a  somewhat  significant  tact  that 
Knowles,  though  present  throughout  the  trial, 
was  not  called  as  a  witness. 

It  is  claimed  by  defendant  that  there  was 
not  as  much  due  at  the  time  verdict  was  ren- 
dered. In  any  possible  view  of  the  case,  as 
the  amount  of  the  verdict  We  think  this 
Is  not  true  If  the  jury  adopted  the  plaintiffs' 
theory  of  the  case,  which  they  evidently  did. 

The  admission  of  any  testimony  as  to  the 
agreement  of  defendant  to  make  good  any 
deficiency  In  the  value  of  the  Mason  county 
lands  is  assigned  as  error,  because  not  In 
writing,  and  within  the  statute  of  frauds. 
In  support  of  this  contention,  the  ease  of 
Wames  v.  Brubaker  (Mich.)  65  N.  W.  276,  Is 
cited.  We  do  not  think  that  ease  governs 
this.  There  the  negotiations  to  trade  were 
finally  reduced  to  writing,  which  was  accept- 
ed by  the  imrtles.  Here  one  of  the  parties 
obtained  by  misrepresentation  the  delivery 
of  a  deed  to  hlro,  without  leaving  at  the  same 
time  an  indemnity  paper  and  a  warranty 
deed,  as  he  bad  agreed  to  do;  and,  when  GU- 
lett found  what  bad  been  done,  he  repudiated 
the  Mason  county  deed,  and  attempted  to  re- 
turn It  to  Knowles.  Suppose  Knowles  had 
agreed  to  leave  with  Justice  Rlggs  $1,000  In 
money  before  the  GUlett  deed  was  delivered 
to  him,  and,  representing  to  Mrs.  Biggs  that 
an  envelope  left  with  her  contained  a  check 
for  that  amount  to  Mr.  GUlett,  had  succeed- 
ed In  getting  the  deed,  when  In  fact  the  en- 
velope contained  nothing;  would  it  be  claim- 
ed that  Mr.  GlUett  could  not  sue  for  the 
$1,000?  We  do  not  think  this  position  Is 
well  taken. 


It  Is  claimed  that  there  could  be  no  re- 
covery of  any  [wrtlon  of  the  amount  repre- 
sented by  the  Blanchard  note  and  mortgage, 
because  the  Blanchard  note  had  not  been  re- 
turned when  suit  was  brought  This  view  is 
sustained  by  Coolldge  v.  Brlgham,  1  Mete. 
(Mass.)  547;  Estabrook  v.  Swett,  116  Mass. 
303.  In  Dayton  v.  Monroe,  47  Mich.  194,  10 
N.  W.  196,  Justice  Campbell  held:  "We  do 
not  understand  that  there  Is  any  rule  re- 
quiring a  defrauded  party  to  give  up  the 
personal  unsecured  obligation  of  those  who 
defraud  him,  as  a  condition  of  suit  for  the 
fraud.  It  is  one  of  the  documents  which 
may  be  necessary,  as  It  was  here,  to  prove 
the  false  representations  which  were  indors- 
ed on  the  note  itself.  By  surrendering  this, 
plaintiff  would  have  lost  the  most  important 
Item  of  proof  which  be  possessed."  This 
case  was  foUowed  in  Stubly  v.  Beachboard. 
68  Mich.  414,  30  N.  W.  192.  The  authorities 
are  all  agreed  that  If  the  note  Is  worthless. 
It  need  not  be  returned  before  suit  Is  brought. 
See  I^stabrook  v.  Swett,  supra. 

The  security  evidenced  by  the  Blanchard 
mortgage,  given  to  dpcnre  this  note,  had 
been  cut  off  by  the  foreclosure  of  a  prior 
mortgage.  Five  annual  payments  on  the 
note  were  past  due.  and  no  payments  were 
made  on  it  Evidence  was  given  tending  to 
show  that  Blanchard  was  Insolvent,  and  had 
left  the  state.  The  learned  trial  Judge  In- 
structed the  Jury  that,  vmless  they  found  the 
Blanchard  note  and  mortgage  were  both 
worthless,  then  there  could  be  no  recovery  as 
to  them.  In  view  of  this  cliarge,  the  Jury 
must  have  found  the  note  and  mortgage  were 
both  worthless  In  order  to  render  the  verdict 
they  did.  The  record  does  not  disclose  any 
material  error.  The  Judgment  Is  aflarmed. 
with  coats.   The  other  Justices  concurred. 


SIIICKLE-HARKISOX  &  HOWARD  IRON 
CO.  T.  CITY  OP  RAPID  CITY  et  al. 

(Supreme  Conrt  of  South  Dakota.    March  7, 
1890.) 

Appkai.  —  Motion  to  Dibsijss  —  OaDBB  to  Sbow 
Cause — Hbahino. 

1.  Under  rule  23  of  this  court,  a  motlou  to 
dismiss  an  appeal  can  only  be  made  oo  the  mo- 
tion day  of  the  circuit  from  which  the  appeal 
comes,  whfii  the  grounds  of  the  motion  are  that 
the  original  papers  were  not  traiiBmilted  to  thlft 
court  before  the  commeDcoment  of  the  term,  or 
that  the  abBtrnct  and  brief  were  not  served  with- 
in the  time  prescribed  by  the  rules  of  this  court. 

2.  But  the  court  by  that  rule,  has  reserved 
to  Itself  the  right  In  n|)ccial  cases  to  grant  an 
order  to  show  cause,  tvheu.  In  the  opini«n  of  the 
court,  the  facts  stated  will  authorize  such  an 
order;  and  in  such  case  the  anmc  may  be  heard 
at  a  day  in  the  term  otiicr  tliun  that  specified  lo 
the  rule. 

I'Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Pennington  coun- 
ty; William  Gardner,  Judge. 

Action^  by  the  Shlckle- Harrison  &  Howard 
Iron  dompany  against  the  city  of  Rapid  City 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeal.  Motion  to  dlemi8S;.^D«iled. 
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Wood  A  Bndl.  for  aftpeUants.  Cbarles  W. 
Brown  (Ctewf(»d  &  De  IsaAt  of  coonsd),  for 
reqwDdeat. 

CORSON,  F.  J.  This  Is  a  motkn  to  dto- 
mlsB  Ow  anneal  In  tbls  case,  and  Cor  a  modl- 
flcatlMi  of  the  Judgment  of  tbe  clrcnit  conrt 
ThlM  motion  was  made  on  Febmair  IB.  1800. 
From  the  affidarlt  of  connael  for  reapondent 
it  appears  tbat  the  a[v>eal  was  taken  on  July 
23,  1885,  and  tbat  appellants  failed  and  neg- 
lected to  cause  the  wlglnal  papers  to  Iw  filed 
in  this  court  prior  to  the  October  term,  1885^ 
and  tbat  tbe  appdlants  neglected  to  aerre 
brief  and  abstract  as  required  by  the  rules  of 
this  court  Appellant's  eounael  object  tp  the 
consideratiw  of  the  motion,  tor  tbe  reastm 
that  tbe  motion  was  not  made  either  on  tbe 
first  day  ot  tbe  Octobec  term  or  the  motion 
day  for  tbe  Sevmth  drcult,  as  provided  by 
rule  23  of  this  court,  the  first  danse  of  wblch 
is  as  folloira:  "All  motlMis  except  as  here- 
inafter provided  shall  be  heard  upoa  the  mo- 
tion day  ot  tbe  circuit  from  which  the  case 
comes,  in  which  such  motion  is  nutdft"  We 
think  this  ottJection  is  wril  tak«i.  The  only 
reason  stated  by  the  respondeat  why  this  mo- 
tion was  not  made  at  the  pn^>er  time  Is  that 
the  original  pap»s  were  not  forwarded  to 
this  court  by  appellant,  and  that  the  same 
were  forwarded  and  filed  in  this  conrt  on  Feb- 
ruary 5,  1896,  and  at  the  expmae  of  the  r^^ . 
spondent.  Bnt  this  cannot  be  regarded  as 
anffident  cause  for  reUeving  the  respondmt 
fiun  the  api^cation  of  the  role.  When  the 
^ilidlant  failed  to  serve  Its  abstract  and  brief 
in  time,  tbe  respcKidmt  could  have  eaosed  the 
original  notice  of  appeal  and  undertaking  giv- 
en thoeon,  or  certified  copies,  to  be  filed  In 
this  court,  and  made  the  motion  at  tbe  proper 
time.  The  court,  by  rule  23,  has  reserved  to 
Itself  the  right  In  special  cases  to  grant  an 
order  to  show  cause,  when.  In  the  opinion  of 
the  court,  the  facts  stated  will  authorize  such 
an  order;  and  In  such  case  the  same  may  be 
beard  at  a  day  in  the  term  other  than  that 
apedfled  In  the  rule.  But  such  an  order  to 
flhow  cause  will  only  be  granted  when  there 
are  special  reasons  why  tbe  motion  could  not 
have  been  made  at  tbe  proper  time.  As  all 
the  fftcts  now  appearing  aa  to  tbe  grounds  of 
Its  motion  were  known  to  the  respondent  In 
time  to  have  made  the  motion  on  the  motion 
day  of  the  Seventh  circuit,  the  motion  is  made 
too  late  for  the  present  term,  and  It  must, 
therefore,  be  denied,  but  without  prejudice  to 
another  motion,  made  at  the  proper  time; 
and  It  Is  so  ordered. 

SPARKS  T.  STURGIS  CREAUBBT  CO. 
iSupreme  Conrt  of  Sonth  Dakota.    Maich  7, 

Appeal  from  circnlt  court,  Ucade  coanty;  A. 
J.  Plowmdn.  -Tudge. 

Actiou  by  P.  K.  Snarkc,  rw^iver  of  the  Weitt- 
ero  Bank  &  Trust  CompaDj,  aeBiost  the  Sturgia 


Cteamecy  Gmnpany.  Jodgment  for  pl^tltt. 
Defendant  appMli.    Motion  to  dismisa  dniled. 

Wesley  A.  Stuart  (Eatei  &  Lambert  of  coun- 
sel), for  appellant:  Chas.  C.  Polk  (Horner  A 
Stewart,  of  counsel),  for  respondeat 

PER  CURIAM.  Thii  ii  a  motion  to  dtsmiM 
the  appeal  in  this  case,  and  the  motion  was  made 
on  February  IS,  1896.  Tbe  grounds  of  the  mo- 
tion and  the  facti  connected  therewith  are  sim- 
ilar to  diose  stated  In  Iron  Co.  t.  City  of  Rapid 
City.  66  N.  W.  489.  The  motion  not  having 
been  made  on  the  motion  daf  for  the  Eighth  cir- 
cuit, and  no  good  cause  having  been  shown  why 
it  was  not  made  at  tbe  proper  time,  the  motioa 
most  for  the  reascas  ststed  in  tfae  above  caaev 
he  denied,  withoot  prejudice;  and  it  is  so  or- 
dered. 


HUNTINGTON  v.  METER. 
iSapreme  Conrt  of  Wisconsin.  March  10, 1896.) 

MoHTOAQBa—FoRBOLDSURB— Lis  PsynEKs— Dbcbbs 

— COLLATKRiL  ATTACK— LiSN. 

1.  A  jadgment  rendered  in  an  action  to  fore- 
close a  mortgage,  in  which  a  lis  pendens  was  sot 
Sled  within  the  time  required  by  Sanb.  A  B. 
Ann.  St.  §  3187,  though  irregular,  is  good  on 
collaternl  attack. 

2.  Sanb.  &  B.  Ann.  St.  i  2905a,  providing 
tbat  a  decree  affectiius  real  estate  shall  be  a 
lien  only  from  the  time  it  is  doduted,  does  not 
apply  to  a  judgmoiit  foreclosing  a  mortgage, 
since  it  does  not  create  a  lien,  but  enforces  the 
lien  created  by  the  mortgage. 

Appeal  from  circuit  court.  Grant  county; 
George  Glementson,  Judge. 

Action  of  ejectmeut  by  Mai7  nuntington 
against  William  Meyer,  Sr.  Judgment  for 
plaintiff,  and  defendant  appeals.  Afllrmed. 

W.  H.  Beebe,  for  appellant  B.  F.  Hunt- 
ington, for  respondent 

CAS80DAY,  G.  J.  This  ts  an  actifm  of 
ejectment  to  recover  possession  of  lots  1  and 
2,  in  block  K,  of  Itountree's  Eastern  addi- 
tion to  PlattevtUe,  comm«iced  December  21, 
188S.  The  plaintiff  claims  title  under  and  by 
virtue  of  a  judgment  of  ftH^closure  and  sale 
of  a  mortgage  covering  tbe  lots  mentioned 
and  other  lands,  executed  by  N.  H.  Vii^n 
and  wife,  January  19,  1381.  to  Jobn  Hun- 
tington, to  secure  tbe  payment  of  $500  and  in- 
terest, and  which  mortgage  was  duly  re- 
corded in  the  register's  office  about  the  time 
it  was  so  given.  On  the  bacli  of  tbat  mort- 
gage there  was  an  assignment  of  tliat  note 
and  mortgage  to  ttie  plaintiff,  executed  b} 
the  executor  of  John  Himtlngton,  deceased, 
whose  authority  to  act  as  such  wss  duly 
proved.  There  is  no  question  but  what  title 
was  shown  to  be  in  N.  H.  Virgin  at  the  time 
of  executing  tbe  mortgage.  Some  time  prior 
to  March  2,  ISSO,  the  plaintiff  commenced  an 
action  In  the  circuit  court  for  Grant  county 
to  foreclose  that  mortgage  against  N.  H.  Vir- 
gin, Emma  V.  Laughtcm,  and  Jonathan 
Evans,  as  assignee  of  Isasc  Hodges.  The 
several  defendants  each  made  defanlt  and 
tbe  cause  was  referred,  to  ascertain  and  re- 
port the  amount  due.  T^ie  referee  reported, 
and  the  rep<H't  was  confirmed  March  1886, 
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and  ttcrenpon  the  nmal  Judgment  of  fore- 
cloaore  and  sale  was  rendered  by  the  court, 
and  entered  of  xecofd.  The  defen^nta  In 
mich  fbreclosme  taaTlng  tfelled  to  redeem,  the 
two  lots  mmtloDed  were  mid  to  the  plain- 
tiff en  wneb  foredoBore  sale,  and  mcb  pro- 
eeedlnfirB  mm  had  thereon  that  September 
23,  1893,  a  A«iff*B  deed,  duly  executed,  was 
Issued  theveon  to  the  plaintiff  of  all  the  In- 
terest vfalch  N.  B.  Virgin  and  wife  had  In 
the  two  lota  mentioned  at  the  time  of  execut- 
ing the  mortgage,  and  the  shofS's  reirart  of 
sale  was  conflnned  hy  the  court  Norember 
2.  1808.  The  defmdant  claims  title  under 
and  by  Tlrtne  of  a  certain  attachment  com- 
menced one  Isaac  Hodges  against  N.  H. 
and  H.  H.  Virgin,  constituting  the  firm  of 
N.  H.  Virgin  &  Son,  February  11, 1884.  Some 
time  after  that  action  was  commenced 
Hodges  made  a  general  assignment  for  the 
beneflt  of  hie  creditors  to  J.  B.  Eirans,  and 
thereupon  Erans.  as  such  asiHgnee,  was  eub- 
Btltnted  as  plaintiff  In  the  attachment  suit 
Soefa  attachment  suit  was  before  this  court 
in  different  forms.  BTans  r.  Laughton,  69 
Wis.  188.  83  N.  W.  073;  Brans  t.  Virgin, 
(»  Wis.  148.  88  N.  W.  585;  Id.,  69  Wis.  153. 
33  N.  W.  C«9;  Id.,  72  Wis.  423.  88  N.  W.  864. 
Soch  proceedlDgs  were  had  in  the  attacbmoit 
suit  that  Judgmmt  was  recovered  therein 
Mardi  2,  1886;  that  execution  was  Isaued 
thereon,  and  the  two  lots  In  question  levied 
opon  and  sold  thereon  to  J.  B.  McCoy,  No- 
vember 5,  1887;  that  the  sberlff's  certificate 
of  sale  was  thereupon  issued  to  McCoy,  and 
a  sheriff's  deed  Issnecl  thereon  to  McCoy,  May 
1. 1868,  and  that  deed  was  recorded  the  next 
day;  that  May  9,  1893,  McCoy  and  wife  con- 
veyed said  lots  by  quitclaim  deed  to  W.  H. 
Beebe;  that  Augwt  22, 1893,  Beebe  and  wife 
conveyed  the  same  by  deed  to  the  defendant, 
who  claims  the  title  under  such  attachment 
proceedings.  At  the  close  of  the  trial  the 
court  fonnd  as  matters  of  fact.  In  effect,  that 
the  plaintiff  had  t>een  the  owner  In  fee  and 
entitled  to  the  possession  of  the  two  lots 
mentioned  ever  since  November  2,  1803,  and 
that  ever  since  tbat  time  the  defendant  had 
unlawfully  withheld  the  posseeslon,  to  the 
plaintiff's  damage  In  the  sum  of  (7.25,  and 
that  the  allegations  of  the  answer  were  un- 
true. As  conclusions  of  law  the  court  fonnd 
that  the  plaintiff  was  entitled  to  the  relief 
demanded  In  the  complaint,  and  for  Judg- 
ment establlshinf;  her  right  to  the  posses- 
sion, and  for  damages  and  coats.  From  the 
judgment  entered  thereon  accordingly  the 
defendant  brings  this  appeal.  Both  parties 
claim  title  from  N.  H.  Virgin.  It  wffl  he  ob- 
served from  the  foregoing  ststement  that 
the  plaintiff  In  the  attachment  suit  under  and 
by  virtue  of  which  the  defendant  claims  ti- 
tle was  defendant  In  the  foreclosure  suit 
under  which  the  ptalntiff  claims  title.  Since 
the  mortgage  was  executed  and  recorded  a 
long  time  prior  to  the  commencement  of  the 
attachment  suit,  there  can  be  no  question  hut 
what  the  plaintiff  Ims  the  paramount  title  If 


the  fovedomm  proceedings  were  suflldent  to 
vest  ttUe  In  her  as  against  the  defendant 

1.  The  principal  objection  to  such  foie- 
dosnre  proceedings  Is  that  no  **nottce  of  the 
pendency  of  the  action"  was  filed  In  the 
register's  office  as  required  by  the  statute. 
Sanb.  &  B.  Ann.  St  I  3187.  That  statute  de- 
clares, In  effect  that  In  an  action  "for  the 
foreclosure  of  a  mortgage,  such  notice  must 
be  filed  twenty  days  before  judgment  and 
must  contain  the  date  of  the  mortgage,  the 
names  of  the  parties  thereto,  and  the  time 
and  place  of  recording  the  same.  •  •  * 
Prom  the  time  of  such  fillip  •  *  *  the 
pudency  of  such  action  shall  be  constructive 
notice  tiiereof  to  a  purchaser  or  Incumbrancer 
of  the  property  affected  thereby."  The  fail- 
ure to  file  the  notice  as  thus  required  was 
undoubtedly  an  Irregularity  which  would 
have  reversed  the  judgment  bad  there  been 
an  appeal  therefrom.  Flood  v.  Isaac,  84 
Wis.  428.  The  manifest  object  of  the  statute 
Is  to  provide  constructive  notice  to  any  pur^ 
chaser  or  Incumbrancer  of  the  property  affect- 
ed thereby.  Where  such  purchaser  or  Incum- 
brancer has  actual  nbtlce,  he  cannot  be  prej 
udlced  by  such  omission;  nevertheless,  the 
omission  Is  an  Irregularity.  Accordingly,  It 
has  been  held  that  where  a  defendant  In 
ejectment  conveys  the  land  In  controversy, 
pending  the  suit,  to  one  having  full  knowledge 
thereof,  although  no  notice  of  lis  pendens  was 
filed,  such  grantee  takes  subject  to  the  litiga- 
tion, and  can  avail  himself  of  no  statute  of 
Umltatlonta  which  was  not  available  to  such 
original  defendant  Wlsconedn  Cent  R.  Co. 
V.  Wisconsin  Rive-  Umd  Co.,  71  Wis.  M,  36 
N.  W.  837.  Since  the  mortgage  was  recorded 
long  prior  to  the  attachment  suit  It  Is  mani- 
fest that  no  one  claiming  title  only  under  the 
execution  sale  could  be  a  bona  fide  purchaser 
as  against  the  mortgage,  or  acquire  any  right 
in  tbe  land  superior  or  paramount  to  the  mort- 
gage. The  only  apparent  advantage  which 
such  bona  fide  purchaser  could  obtain  by  vir- 
tue of  the  omlaslmi  to  file  the  notice  of  lis 
pendens  in  the  foreclosure  action  was  the  right 
to  redeem  from  the  mortgage,  notwithstanding 
the  foreclosure  and  sale.  But  such  right  to 
redeem  could  only  be  exercised  by  a  bona  fide 
purchaser.  To  constitute  such  bona  fide  pur- 
chaser, there  must  uot  only  be  an  absence  of 
notice,  but  also  an  actual  paymmt  of  the  con- 
sideration, or  a  fixed  liability  therefor.  Nix 
V.  Wlswell,  84  Wis.  348.  54  N.  W.  620;  Prick- 
ett  V.  Muck,  74  Wis.  206,  42  N.  W.  260;  and 
tbe  cases  dted  In  those  opiuioos.  It  does  not 
appear  from  tbe  record  before  us  tbat  the 
defendant  or  his  grantor,  Beebe,  or  McCoy, 
was  such  bona  fide  purchaser;  and,  besides, 
the  question  of  such  right  to  redeem  Is  not 
here  Involved.  Hodson  v..  Treat  7  WI&  263. 
True,  the  statute  required  the  notice  of  llr 
pendens  In  the  foredosure  suit  to  be  filed  20 
days  before  the  judgment  but  that  did  not 
prevent  the  court  from  taking  jurisdiction,  ei- 
ther of  tbe  parties  to  that  action  or  the  sub- 
ject-matter of  that  action;  nor  djd  It  deprive 
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the  court  at  Jorlsdlctlon  to  enter  Judgment 
in  that  action.  This  court  has  ezpreaaly  held 
that  a  Judsment  of  foredoenre  of  a  mortgage, 
entered  trithout  proof  of  the  filing  of  such  no- 
tice, iB  Irr^uUr,  but  not  void;  and  a  motion 
to  vacate  It  on  that  ground  moat  be  made  at 
the  same  term.  McBrlde  t.  WHght.  79  Wis. 
806,  48  N.  W.  9QS.  Bere  the  attack  U  en- 
tirely collateral  to  the  foredoanre  action,  and 
hence  ceuld  oiUy  be  aucceeaful  on  the  ground 
that  the  court  was  without  Jurisdiction  to  ren- 
der Judgment  in  that  action.  But  the  court 
did  have  Jurisdiction,  and  hence  the  Judgment, 
as  here  presented,  cannot  be  treated  as  a  nul- 
lity. 

2.  Counsel  cite  the  statute  which  dedares 
that:  "A.  Judgment  or  decree  aflecttaig  real 
estate  shall  only  be  a  lien  from  the  time  It  la 
actually  docketed."  Mws  1885,  c.  200,  I  2; 
Sanb.  ft  B.  Ann.  St.  i  2D0So.  It  Is  only  necea- 
saty  to  soy  that  a  Ju^ment  of  foredoenre  and 
sale  dora  not  create  a  lien,  but  merely  oi- 
forces  a  Den  preTiously  created  by  the  mort- 
gage Itself;  and  hence  the  statute  dted  haa  no 
reference  to  such  a  Judgment,  except  aa  to  any 
deficiency.  We  perceive  no  error  in  the  rec- 
ord. The  Judgment  of  the  circuit  court  Is  af- 
firmed. 

'         UAHLBR  et  al.  v.  BRUUDBR. 

(Supreme  Court  of  WiscoDsio.   Mnrcb  10, 1890.) 

Dedication  —  Rbvocation  —  Cdl  db  S+c  —  Ease- 
iiBMT— Stkbbts— Esioi."»iNo  Obbtrcctios. 

1.  Whore  the  public  authorities  refuse  to 
approve  a  plat  dedicating  a  street  to  puUk  use, 
or  to  recogoixe  the  Btreet,  in  the  absence  of  a 
public  user  eguiraleot  to  an  acceptance  the 
intended  dedic-atioii  is  revocable,  as  to  any  part 
of  such  Btrc-et,  at  the  pleasure  of  the  proprietor 
and  flbntting  owuere. 

2.  The  fact  tliat  a  way  is  a  cul  de  Rao  does 
□ot  prevent  its  becoming  a  public  street  b;  user. 

%  ITnder  Kev.  8t.  f  2201,  providing  that  no 
covenant  aball  be  implied  in  any  coovernnce  of 
real  estate,  only  such  easements  ijass  with  a  cou- 
veyani-e  aa  are  appurteoaut  to  the  property  con- 
veyed, by  beiag  necossurily  connected  with  its 
use  and  enjoyment. 

4.  Ao  owner  of  land  platted  It  into  lots, 
designating  a  strip  in  the  center,  connecting 
with  a  public  btreet  at  one  end,  and  terminating 
within  liis  own  land  at  the  other,  as  a  street  or 
"Place,"  aud  a  number  of  the  lots  fronted  on 
this  place.  The  city  authoriticH  refused  to  ac- 
cept his  plat  or  recognize  the  street,  but  he  im- 
proved and  graded  the  same,  and  sold  lots  there- 
on. Held  that,  while  the  owner  of  a  lot  front- 
ing on  such  place  had  the  right  to  use  it  for  ac- 
cess to  his  property  from  the  public  street,  he  had 
no  right  in  tnat  portion  of  it  beyond  his  lot, 
towards  the  closed  end,  and  do  standing  to  en- 
join its  Indosure.  Winslow  nud  Marshall.  JJ.. 
disseiiling. 

Appeal  from  circuit  court,  MUwftukee  coun- 
ty; 1-^nk  M.  Fish.  Judge. 

Action  by  .Tacob  and  Hattle  Mnhlor  ngainnt 
George  Bnimder  to  enjoin  the  obatrnction  of 
an  alleged  street.  Judgment  for  plalntllTs, 
and  defendant  appeals.  Reversed. 

Howard  &  Mallory,  for  appellant  Miller, 
NoyeH.  Miller  &  Wahl,  for  respondents. 


0AS80DAT,  c.  J.  Onnd  araioa  mns  ewrt 
and  west  In  MUwaukaa  The  next  atieet 
north  of  it  la  Wells  street,  which  Is  poimlld 
with  Grand  aram^  and  4S6  feet  fn»n  it 
Woabtngton  arenua  (now  Tww^-Seraith 
otnet)  runs  north  and  sooth,  and  crosaes 
those  two  streets  at  right  am^kBB.  In  1883, 
Van  Vallcenburgb  became  the  owner  of  all 
the  land  between  Wdla  street  and  Grand 
avenue,  from  Waahlngton  avenue  east  for  a 
dlatance  of  a  little  more  than  385  feet.  The 
land  was  then  open  and  unplatted.  Thereup- 
on Van  Valkenburgh  platted  tbs  aame  wttb 
lots  fronting  on  Grand  ararne^  WashlngtoD 
avenue  and*  Wella  street  There  was  also 
designated  upon  the  plat  a  street  or  roadway 
46  feet  wide,  and  running  east  from  east  line 
of  Washingbm  avenue  300  feet,  and  named 
thereon  "Washington  Place."  The  north  line 
of  ''Washington  Place,"  so  called,  was  and  la 
210  feet  south  of  the  south  line  of  Wells 
street,  and  the  south  line  of  Washington 
Place  was  and  Is  230  feet  north  of  the  nca^h 
line  of  Grand  avenue,  and  several  lots  front- 
ed on  Waablngtmi  Place  tnm  dther  ride  of 
It;  but  that  plat  did  not  mention  nor  refer  to 
Twenty-Sixth  street,  which  was  not  then  In 
existence,  and  was  not  established  nor  laid 
out  until  several  years  afterwards.  Van  Valk* 
enburgh  thereupon  aubmltted  such  plat  to 
the  common  council  of  the  dty  for  accQrtance, 
but  they  declined  to  accept  of  the  aame,  and 
□otifled  him  to  that  efEect  Nevathetess.  he 
graded  and  gravded  the  atreet,  and  put  in 
gutters  and  wooden  curbing  and  ^ank  side- 
walks, and  sold  loto  fronting  thereon.  April 
12,  Itm,  the  plaintiff.  Mrs.  Mahler,  acquired 
title  to  one  of  the  lote  fronting  thereon 
through  aev«nl  meme. conveyances,  the  flrat 
being  a  deed  from  Van  Valkenbur^  to  Hur- 
ray, June  21,  188^  each  and  all  of  which 
deeds  deaolbed  the  laud  aa  commendng  at  a 
iwint  on  the  north  line  of  Waahlngton  Place, 
130  feet  east  of  the  east  line  of  Washington 
avenue;  thence  east  akmg  said  north  line  of 
WuKlilngtMi  I*lai>e,  40  feet  to  a  pdnt;  thence 
I  north  lOu  feet,  to  a  point;  thence  west  40 
j  feet,  to  a  point:  thence  south  105  feet,  to 
'  place  of  beginning.  November  18.  1889,  the 
;  dty  resolved  to  opm  Twenty-Sixth  street. 
I  and  for  that  purpose  Van  Valkenburgh  cvu- 
veyvid  that  portion  Uiereof  east  of  the  defend- 
ant's premises,  herelnaftor  described,  to  the 
city  July  12,  1^  Some  time  prior  to  the 
acts  combined  of.  the  defoidant  acquired 
title  derived  from  Van  Valkenburgh.  in  IStH 
and  1880,  through  several  mesne  cwveyaucea, 
I  to  two  lota,  each  fronting  on  the  cast  100  feet 
of  Washington  Place,  and  each  running  badi 
therefrom  105  frat  and  also  acquired  tltle^ 
derived  from  Van  Valkenburgh,  May  28, 1887, 
through  several  mesne  omveyancea,  to  the 
east  one-third  of  Washington  Place,  bdng 
that  tiortlon  of  Washington  Plaee  between 
the  two  lots  he  acquired  aa  above  mentioned, 
and  also  a  strip  3  feet  wide  and  250  feet 
long  between  said  lots  and  Washington  Place 
on  the  wvst  and  Twenty-Sixth  street  on  the 
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coBt  The  plalntUEs  cmceOn  that  before  they 
obtained  tb^  lot  In  qaeatlon  there  was  a 
wire  tenoe  entirely  acroM  Washington  Place, 
200  feet  east  of  Washtaigton  avenue,  and 
parallel  with  that  aTenue,  beln*  30  feet  tagt 
of  the  east  line  of  the  plalatlSa^  lot;  that 
after  they  acquired  aiieb  title  aa  Indicated, 
tbey  tore  down  that  wire  fraee;  that  aome 
time  afterwarda  tbe  defendant  canaed  a  eec- 
ond  fence  to  be  bnllt  on  the  same  line  where 
the  -wire  fence  had  etood.  and  whlcb  last 
fence  was  conatmeted  of  heary  plank  cedar 
poets  and  dapboarda,  which  last  fence  the 
plaintiffs  cot  down  and  renwved;  that  two 
weeks  aftwwarda  the  defendant  rebuilt  the 
same  upon  the  same  line,  and  of  similar  ma- 
terials; that  thereupon,  and  on  November  5, 
18M,  tbe  plaintiffs  commenced  this  action  In 
eqiUty  to  abate  and  remove  said  fence  aa  a 
nuisance,  and  to  enjoin  and  restrain  the  de- 
fendant from  constructlug  and  maintaining 
snch  fence.  The  defendant  answered  by  way 
of  adffllsalons.  denials,  and  counter  allega- 
tions to  some  of  the  facts  as  stated  and  oth- 
ers to  be  stated.  At  the  close  of  the  trlat 
the  court  found,  tn  effect  some  of  the  bets 
stated,  and  also,  in  effect  that  Washington 
Place,  and  the  whole  thereof,  was  a  public 
road  or  highway,  and  tliat  such  fence  was 
a  nuisance  therein,  and  ordered  Judgment 
abating  the  same,  and  i>erpetuaUy  enjoining 
tbe  defendant  from  constructii^  or  maintain- 
ing sw^  fenoe.  From  the  Judgment  mtered 
thereon  accor^ngly,  the  defendant  brings  this 
apoeaL 

1.  The  flndlng  of  the  trial  court  to  the  effect 
that  that  portion  of  Washington  Place  east 
of  the  foioe  mentioned  had  been  a  public 
ro^  w  highway  ever  since  1883  Is  contrary 
to  the  nndl^iuted  evidence.  As  Indicated,  the 
dty.  In  1883,  expressly  refused  to  accept  tbe 
UtaX  with  Washington  Place  designated 
thereon  aa  a  street.  There  Is  no  claim  or 
pretense  tlist  Washington  Place,  so  dedg- 
iiated  on  that  plat,  extended  east  to  any 
street  or  roadway,  public  or  private.  On  the 
contrary.  It  is  undisputed  that  ItR  east  end, 
as  designated  on  that  phit  terminated  on 
lands  then  owned  wholly  by  Van  Valken- 
burgh.  and  that  his  laud  extended  still  fur- 
ther east  for  a  distance  of  more  than  85  feet 
So  It  Is  undisputed  that,  for  nearly  seven 
yearn  prior  to  the  time  when  tbe  plaintiffs 
obtained  their  lot  Van  Valkenburgh  and  his 
grantees  of  the  land  abutting  upon  that  por- 
tltm  of  Washington  Place  east  of  the  line 
where  the  fence  Is  so  located,  by  convey- 
ances and  othOTwise.  treated  that  portion  of 
Washington  Place  as  private  property,  to 
which  neither  tbe  public  nor  any  other  par- 
ties or  persons  had  any  rljrtit  title,  or  Inter- 
«st;  and  the  city  not  only  refused  to  accept 
the  same  as  a  public  rond  or  street,  as  men- 
tioned, but  compelled  the  owners  thereof  to 
pay  assessments  theretm  as  private  property, 
for  opening,  grading,  and  Improving  Twenty- 
Sixth  street;  and  there  is  no  evidence  that 
that  portion  of  Washington  Place  east  of  the 


line  of  that  fence  was  used  by  the  public 
during  any  portion  of  such  seven  yeara  aa 
a  road  or  street,  public  or  private.  The  law 
Is  well  settled  that  to  constitute  a-  public 
street  or  highway  by  dedication,  there  must 
not  only  be  an  absolute  dedlcatitm,— a  set- 
ting apart  and  a  surrender  to  the  public  use 
of  the  land  by  the  proprietors,— but  there 
most  be  an  acceptance  and  a  formal  opening 
thereof  by  the  proper  authorities,  or  a  user 
which  Is  equivalent  to  such  acceptance  and 
o[fening.  Holdane  v.  Trustees,  21  N.  Y.  474; 
Fonda  r.  Borst  *41  N.  T.  48;  Bridge  Co.  v, 
Bachman,  06  N.  Y.  361;  VeopiB  v.  UnderhUl, 
144  S.  Y.  324,  38  N.  E.  388;  Conneban  v. 
Ford,  9  Wis,  240;  Hanson  v.  Taylor,  W 
Wis.  547;  Eastland  t.  Fogo,  68  Wis.  183.  27 
N.  W.  100,  28  N.  W.  143.  Obrlously.  there 
was  no  such  acc^tance  or  vaer;  and  hence 
It  was  competent  tbe  the  proprietors  and 
abutting  owners  to  revoke  the  same,  and 
they  did  revoke  the  same.  Hddane  v.  Trus- 
tees, 21  N.  Y.  474.  We  must  bold  that  the 
portion  of  Washington  Place  uptm  which 
such  fence  was  located  never  became  a  public 
road  or  street  nor  did  any  portion  thereof 
east  of  tbe  line  where  that  fence  waa  located 
become  each  public  road  or  street 

2.  As  to  the  portion  of  Wasbington  Place 
west  of  the  line  of  that  fence,  it  may  be 
otherwise.  It  appears  that  In  1881  and  1882 
Van  Valkenburgh  obtained  certain  adjudica- 
tions to  tbe  effect  that  certain  tax  certiflcatea 
on  that  portion  of  Washington  Place  west 
of  tbe  fence  were  void,  for  tbe  reason  that 
the  same  was  a  public  road  or  street  and 
hence  exempt  from  taxation.  Since  that  por- 
tion of  Washington  Place  opened  dliectly  up- 
on the  public  avenue  at  Its  west  end.  It  may 
be  that  under  the  authorities,  It  was  not  pre- 
cluded from  being  a  public  street  or  road  by 
the  mere  fact  that  It  was  and  is  a  cnl  de  sac. 
Moll  V.  Benckler.  80  Wis.  584;  achats  v. 
Pfeli.  M  Wis.  4211,  14  N.  W.  828;  Moon  v. 
Roberts.  04  Wis.  588,  25  N.  W.  S64;  People 
r.  Kingman,  24  N.  Y.  u30;  BUIott.  Roads  & 
S.  p.  1,  and  cases  there  cited.  Assuming  that 
that  portion  of  Washington  Place  west  ot 
the  fence  Is  a  public  road  or  street  yet  that 
would  not  make  the  fence  a  public  nuiaance; 
and,  even  if  It  wero,  still  that  would  not 
give  the  plaintiffs,  as  private  citizens,  a  right 
of  action  to  abate  the  same,  for  It  is  well 
settled  that  to  entitle  a  private  iwrty  to 
maintain  an  action  to  abate  a  public  nui- 
sance, Itmust  appear  that  he  has  suffered  some 
special  or  jieculiar  damages,  differing,  not 
merely  In  degree,  but  tn  kind,  from  that 
which  Is  deemed  common  to  all.  Zettel  v. 
West  Bend.  79  Wis.  316,  48  N.  W.  3T9;  Hay 
V.  Weber,  70  Wis.  'lOl,  48  N.  W.  8u9;  Rvans 
V.  Railway  Co..  8B  Wis.  603,  67  N.  W.  354. 
Such  being  the  law,  It  Is  obvious  that  the 
right  of  the  plaintiffs  to  maintain  this  pri- 
vate actkm  Is  no  greater  nor  less  by  reason 
of  WasbIiu:ton  Place  In  front  of  their  lot 
being  regarded  as  a  public  road  or  street,  or 
merely  as  a  private  road  or  street.  lu  other 
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words,  tbe  011I7  erooBd  upon  wUch  the  t»aSm- 
tUh  can  expect  to  nuintalD  tbte  scUmi,  if  at 
all.  la  ttnt,  as  atmeis  ol  tbe  lot  mentloBed, 
the  fence  is  as  to  them  a  prirate  nntenGe. 

3.  It  must  be  admitted  that  the  only  rii^ta 
the  plalntUb  ban  In  or  upon  Waehhiston 
Place,  differing'  in  kind  from  tbe  rlgbti  of 
tbe  public,  tbe^  acquired  under  and  hj  vir- 
tve  of  tbe  deed  of  the  lot  which  they  receir- 
ed  April  12.  1804.  That  deed,  lUie  the  deed 
from  Yan  Yalkenbn^h  to  Murray  of  the 
Bane  lot,  10  yeara  before,  and  all  Interrenln^ 
deeda,  deecribed  the  lot  by  metea  and 
bonnda,  and  located  tbe  nonOt  line  of  the  lot 
aa  running  along  and  upon  the  north  line  of 
Waablngton  Place;  and  yet.  by  reaeon  of 
Von  TallEenbQrgh'a  plat,  reoogniaed  in  the 
decde,  It  may  be.  and  for  the  pnrpoaea  of 
this  case  we  asaome,  wbaX  Is  moat  favorable 
to  the  plaintiffs,  that  under  the  adjudica- 
tions  of  tlUa  court,  their  lot  extends  to  tbe 
center  of  Washington  Place.  Pettibone  r. 
Hamilton.  40  Wia.  ¥Xii  Noreress  v.  Grifflibs, 
G5  Vna.  Cee^  27  N.  W.  60a  Such  rights  of 
tbe  idalntiffB.  haTlng  been  acquired  by  the 
deed,  are  necessarily  measured  by  tbe  lan- 
guage of  the  deed.  Godd.  fiaaem.  (Bennett's 
Ed.)  314;  Comateck  t.  Van  Deusen.  5  Pick, 
isa;  MiUer  r.  Washburn,  117  Mass.  371; 
Fischer  T.  Laack.  76  Wis.  818.  45  N.  W.  104. 
Since  the  deed  recognises  the  plat,  It  must 
be  construed  with  reference  to  tbe  plat  Id. 
In  tbe  case  at  bar  there  waa  no  covenant  or 
agreement  in  any  of  such  deeds,  or  at  all, 
that  Waahington  Place  or  any  part  of  It 
should  remain  open  for  tbe  nse  or  benefit  of  . 
such  grantee,  or  at  all;  and  onr  statute,  un- 
like the  law  In  some  states,  eq>ressly  de- 
claies  that  "no  covenant  sliall  be  implied  in 
any  conveyance  of  real  estate,  whether  such 
coBveyance  contain  special  covenants  or 
not"  Section  2204,  Bev.  St;  Ferguson  t. 
Ma8on,60Wla.383,10N.W.420.  The  rights 
of  the  plalntiflh  are  based  upon  tbe  grant 
with  reference  to  such  plat  and  nothing 
more.  "When  an  incorporeal  right  of  sncfa 
a  nature  Is  created  grant"  says  a  learned 
author,  "the  question  whetber  It  is  or  Is  not 
appurtenant  to  land  depends  i^on  tbe  nature 
of  Uie  right  and  the  intention  of  the  parties 
i-re«tlng  it.  In  order  to  make  such  a  right 
appurtenant  to  land,  the  right  must  be  in  lU 
nature  an  appropriate  and  necessary  adjunct 
of  the  land  c<mveyed,  having  in  view  the  pur- 
poses for  which  the  land  is  conveyed;  and 
the  conveyance  must  show  tbe  parties  In- 
tended tbe  rif^t  to  be  made  appurtenant  to 
the  land  conveyed."  Washb.  Baaem.  (4th 
p:d.)  8,  9.  "Nothing  will  pass  as  aa  ease- 
ment to  a  dominant  esUte,  although  it  may 
have  been  need  with  it  unless  a  right  thus 
to  use  it  has  become  consummate,  and  there- 
by made  appurtmaut  to  tbe  granted  prem- 
ises, or  la  eqiressly  mentUmed  in  the  deed 
ctHiveylng  the  same  as  an  easement  intended 
to  i>e  conveyed  thereby,"  Id.  p.  41.  Anoith- 
er  learned  author  Is  equally  «pllcit:  "A 
right  of  way  an>urtenant  to  a  dnnlnant  tene- 


ment can  be  nsttt  mdy  fier  On  pfmrpose  «f 
passing  to  or  from  tbat  taement  It  cannot 
be  used  even  I7  the  doaitamnt  owner  fur  any 
purpose  nneonnaeted  with  the  eaJoymeBt  of 
tbe  dominant  tenement;  neltiier  can  it  be  aa- 
algned  by  him  to  a  stniago'.  sad  so  be  made 
a  right  in  gmss;  nor  can  he  Ucoue  a  stran- 
ger to  use  the  way  when  he  la  not  eomlns 
to  or  from  the  dominant  tenement"  Oodd. 
Easem.  821;  Acfcroyd  v.  Smith.  70  B.  a  L. 
104;  Thorpe  v.  Brumfltt  8  Ch.  App.  eao.  A 
rU^t  not  connected  with  the  enjoynMt  or 
use  of  a  parcel  of  land  granted  cannot  be  an- 
nexed as  an  incident  to  that  land,  so  as  to  be- 
come appurtenant  to  it  Linthlcnm  Bay, 
0  Walt  241.  "A  thing  is  appurtenant  to 
something  elae,"  said  FMd.  J.,  "only  when  it 
atends  In  the  relation  of  an  Incident  to  a 
principal,  and  ia  neoessarlly  connected  with 
the  use  and  enjoyment  of  the  latter."  Hnm- 
phreya  v.  McKlaaocfc,  140  U.  8.  818,  814,  11 
Sup.  Ct  770.  Upon  the  ^rlnc^es  stated,  the 
plaintiffs,  under  and  by  viitae  of  their  deed 
of  tbe  lot  mmtkmed,  and  as  incident  to  tlie 
grant  acquired  the  right  to  use  Waahington 
Place  so  far  as  the  same  waa  i^fwrtenant  to 
their  lot  and  to  freely  pass  over  the  same 
to  and  from  tiielr  lot  and  the  publie  avenue 
on  tlie  west;  and  this  right  included  the 
riirtit  of  all  persona  having  oocaaion  to  go  to 
orbomtheprendaesoCthsplalntUlh.  Thiala 
equally  true  of  those  owidng  lots  ainmlag 
upon  Wsrtlngtoa  Place  east  of  the  plataitiffis* 
lot  as  wrtl  aa  soch  abutting  ownera  sonttk 
and  west  of  tbelr  lot  But,  aa  taidicated. 
each  rights  of  the  ^IntiflS  did  not  nnder 
the  facto  and  drcunstancea  atated, '  give 
them  any  ri^t  to  remove  the  fence  men- 
tioned, nor  to  break  into  tbe  defendant's 
premises  on  land  not  appartenant  to  their 
lot  Had  Washington  Pbuse.  aa  jirigiaaUy 
platted,  connected  with  any  puMic  street  or 
roadway  on  the  east  a  dUterent  qoentton 
wonld  have  been  presentod.  The  vlewa  ex- 
pressed are  abttnduifly  snppmind  by  author- 
ity aa  well  as  reason.  Badean  v.  Uead.  14 
Barb.  328;  Cox  v.  James,  GO  Barb.  144.  157. 
aSrmed  45  N.  Y.  537;  Speir  v..  Town  of 
Utrecht,  121  N.'T.  420^  24  N.  B.  688;  Peofile 
V.  Underbill,  144  N.  X.  816.  30  N.  E.  883; 
Ijangmald  v.  Hlgglm,  120  Maes.  3S3;  Pear- 
son V.  Allen.  151  Mass.  70,  33  N.  B.  781. 

4.  Besides,  tbe  case  la  not  one  calling  for 
eqnitoble  interfocnce.  Bqnitr  should  not 
be  sncecasfnlly  Invoked  merely  to  inflict  In- 
imj  or  damage  to  the  defendant  without  se< 
curing  any  snbstantlsl  right  or  benefit  to  the 
plaintiff.  Attorney  Genctal  t.  Nlchol.  1ft 
Yes.  388;  HaUway  Ga  v.  Ward.  2  Black.  485. ' 

TUe  Judgment  of  the  circuit  court  is  re- 
versed,  and  the  cauae  Is  remanded,  with  di- 
rection to  dismiss  the  complaint 

WIN8LOW,  J.  (dlaaenttog).-  There  are  a 
few  w^-estobltohed  legal  ptini^idea  which 
seem  to  me  to  call  for  aflrmance  ot  tbla 
Judgm«it  These  priw^es  I  shall  briefly 
state:  U)  It  ia  now  well  aetUed  that  a  cnl 
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«t  «ae  m»j  be  a  blgbway.  BUtett.  aoads  A 
Sl  1.  iBd  ambfwittaB  etted;  Butlett  t. 
CU7  of  Bui«or,  67  Ma.  460;  Sduits  Ff^ 
56  Wta.  438,  UN.  W.  «S8.  (2)  Wb«o  a  Undr 
owner  snrvers  and  plate  land  and  sells  lots 
wttfa  reCereoee  to  such  idat  (o  brae),  there 
reantta  an  Immediate  and  InreTocaWe  dedlca- 
tlw  U  tbe  ateeete  markaA  op  the  idat,  wbfch 
la  Undbiff  on  both  "vmdior  and  Tcndee.  2  DUL 
Man.  Goip.  (3d  Bd.)  1 640,  and  aDtborltie»  cltad 
in  note  2;  Donoboo  t.  Mmnay.  02  WUl  100. 22 
N.  W.  187,  citlBff  and  aK«wins  BarUett 
T.  City  of  Baacor,  mtgau  &)  The  porchaa- 
er*a  right  eztanda  to  bare  all  the  atreets  re- 
main open  wblcb  were  marked  on  the  plat, 
and  he  may  enforce  sacb  risbt '  2  DiU.  filnn, 
GfHp.,  aupra;  BiUlDtt,  Boada  A  &  p.  112,  and 
owea  dted  Jn  note^  W  Tbla  rl^  la  baaed 
upon  the  principle  of  eato^el,  and  not  upon 
the  doctrine  ^  grnt  or  corenaat  1^  gran- 
tor to  estopped  i^om  denying  the  existence  of 
the  indicated  ways,  because  It  la  pretnuned 
that  the  Indicated  ways  add  vatne  to  the  lots, 
and  that  the  pwchaser  paid  such  added 
Talne.  Elliott  Boada  ft  8.  p.  113.  (6)  Tbla 
right  extoids  equally  to  a  way  which  la  a 
cnl  de  sac  The  parcbaser  has  .  the  rl^t  to 
have  the  entire  eul  de  aae  kept  open,  and  not 
merely  that  part  which  la  bBceaaary  for  hta 
use  In  reaching  aome  other  highway.  Thun- 
as  V.  Poole,  7  Gray,  83;  Bodgers  v.  Parker,  9 
Gray,  445;  Fox  t.  Sugar  Refinery,  100  Mass. 
292.  The  enjoyment  of  anch  a  right  wUl 
be  protected  by  Injunctton.  2  Btory,  Eq.  Jnr. 
(I2tb  Ed.)  H  fi26,  927.  BeUevbig  theae  prop- 
naiUaus  to  be  unasaaUaM^  I  cannot  agrea 
with  the  omclualon  reached  on  this  caae. 

MARSHAIX,  J.  I  ooncnr  In  the  foregobig 
dissenting  oplnkm  by  Mr.  Jnatloe  WINS- 
LOW . 


BENTLEY  et  aL  t.  ADAMS  «t  at 
(Sopreine  Court  of  WiscooHin.    Feb.  18,  1896.) 

HBCDINICB'  LiBNS— COHFLETIOS   OF  CoNTBlCT— 

Renai*  bt  Implication — Landixird  and 
hMAm— WaB>  Bblatiom  Exnne. 

1.  A  Indldlng  coatract  provided  that  all  pay- 
nenti  to  tite  contractor  shoold  be  made  oo  cer- 
tified statehieDts  of  the  architects,  who  were  em- 
ployed to  snperrise  the  eoDBtruction  of  tbe  build- 

'  ing  at  a  compensation  of  5  per  cent,  of  its  cost, 
and  that  finl  aettlenwnt  Aoald  be  made  on  their 
certificate,  showinx  completion  of  the  contract 
according  to  Bpociflcations.  Beld  that,  ne  the  last 
act  required  of  the  arcfaitectti  was  to  give  a  fisal 
certlfieate  of  satisfactory  coQBtmction,  their  time 
for  filing  a  lien  for  serviceB  did  not  begin  to  run 
until  the  performance  of  such  act. 

2.  Rer.  St.  {  3314,  provided  that  a  lien  for 
improTementa  iboald  attach  to  the  real  property 
<tf  any  persan  on  whose  premises  the  improve- 
mentH  were  made,  etc.  Laws  1887.  c.  4€€,  de- 
clared that  the  provirions  of  section  3314  dionld 
not  be  considered  as  ciTlng  a  Hen  where  the 
relaticn  of  landlord  and  tenant  existed.  Sobse- 
Qoently  section  3314  was  rensed  by  Laws  1887, 
c.  4%2,  and  Laws  1889,  c.  275.  a&d  the  provisiona 
of  diapter  446  were  omitted.  Held,  that  this 
did  not  repeal,  hy  tvvpKcatloi},  chapter  446,  since 
the  latter  was  an  inaependent  act. 


8.  Law*  1867,  e.  466,  dedaring  that  Bct. 
St.  S  3314,  which  prorides  for  a  mechanic's  hen 
on  the  real  property  of  any  pCTson  on  whose 
premises  the  improrements  are  made,  shall  not 
give  a  lien  when  the  relation  of  landlord  and  ten- 
ant exists,  does  not  apply  to  a  case  where  land' 
owners  contract  with  a  person  to  constroct  a 
bailding  for  them  on  thdr  land,  though  coupled 
with  an  agreement  ttiat  audi  person  shall  occupy 
the  premisei  aa  a  tomnt  for  a  definite  term. 

Appeal  from  luperlor  court,  Milwaukee  coun- 
ty; J.  C  Lndwlg,  Jodge. 

Oxtsohdated  actions  by  Thomas  B.  Bendey 
and  others  agalnet  John  Qiriney  Adams  and 
others  to  foiwdose  mechanics'  nena  From  a 
Jndgm«itfWplabitiffB,defendante  appeal.  Af- 
firmed. 

On  tbe  1st  day  of  September,  1890,  John 
Qnlncy  Adams  and  others,  af^iellairiB,-  were 
the  own»B  in  fee,  thongb  In  trast,  of  lots  11 
and  12,  block  17,  In  tbe  TUrd  ward  of  the 
dty  of  MUwankee,  and  aa  ancb  ownera,  being 
duly  anttaorized  thereto,  they  entowd  taito  a 
contiact  with  Frederick  W.  Montgomary,  by 
the  terms  of  which  they  demiaed  said  prem- 
ises to  hlro  for  tbe  term  of  SO  yeaia.  By  the 
terms  of  the  contract,  Montgomery  sttpulated 
and  agreed  to  erect  on  tbe  premlaeft.  according 
to  idans  and  ^eelftcatlonsof  Andrews,  Jacques 
&  Rantoni,  aicbltecta,  a  bnUdlng,  to  coat 
not  less  than  f 115,000.  completed  and  ready  for 
occupancy  by  July  1, 1882,  free  from  all  liens; 
the  building  to  be  the  pt  opeHy  of  tbe  appd- 
lants.  Montgomery  further  s^idated  to  pay 
an  ammal  snm,  mentioned,  as  reat  for  tbe  use 
of  the  premises  end  InqnoreBsenta  The  par- 
ties were  mentioned  in  tbe  contract  as  lessotm 
and  keaee.  It  contained  appropriate  stlpib- 
tlODS  and  agreements  to  Mud  Montgomery  to 
pay  and  discharge  all  ctebna  and  Uena  for  the 
construction  of  the  bufldlng,  and  to  protect 
the  appellants  and  save  tbem  bannlMa  from 
tbe  same.  It  was  further  stipulated  In  the 
contract  that  Montgomery,  after  the  construc- 
tion of  the  building,  should  hare  tbe  right  to 
sublet  the  same.  Pursuant  to  the  obligations 
of  the  contract,  on  the  aoth  day  of  December. 
1891,  Montgonwry  contracted  wtth  Thomas  R. 
Bentley,  one  of  the  itolntlllb,  for  the  constmc- 
tlon  of  the  bnlldlng  mentttmed.  aoeordbig  to 
lOue  and  apedflcatkms  made  by  Andrews, 
Jacques  ft  Bantont;  and  It  was  apealaBy  pro- 
vided In  such  trailing  contiact  that  all  pay- 
ments to  the  contractor  shonld  be  made  on  oer- 
tlAad  statements  of  tbe  arddtecta.  and  that 
final  settlement  should  be  made  on  the  cer- 
tificate abowing  completion  of  the  building  In 
all  respects  according  the  plans  and  specifi- 
cations. The  architects  were  emidoyed  to  an- 
perrlse  the  oonatruethm  the  building  aa 
contemplated  Iqr  the  Bentley  contract,  and  it 
was  a^eed  that  their  oompenaatkm  should  be 
6  per  cent,  of  the  coat  of  such  bnllAng.  Mmt- 
goraety  failed  to  pay,  in  full,  tbe  oantractor, 
Bentley.  or  said  arcWtecta,  and  failed  to  pay 
aereral  other  persona  who  performed  wocfc, 
labor,  and  sorvlcea,  and  famished  material,  in 
the  construction  of  tbe  building.  On  the  ^h 
day  of  May,  1883,  Montgomery  aaslgned  all  his 
Interest  In  tbe  premlaes  to  tbe  defendant  Anier- 
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lean  Real^  Company,  and  tbereafter  said  real- 
ty company,  with  Mont^mery,  Incurred  some 
Indebttdnesa,  whlcli  was  not  paid,  in  tbe  oom- 
idetion  of  the  buUdius;  and  thereafter,  on  the 
23d  day  of  Hotembee,  said  realty  company,  on 
notice,  and  because  of  failiue  to  pay  rent 
accrued,  surrendered  the  property  to  a.pOBl- 
lanta,  and  the  Montgomery  lease  or  contract 
was  canceled.  About  the  same  time  ameUants 
gare  to  Montgomery  an  i^tion  to  acquire  the 
property  by  porcbase.  At  tbe  time  of  Uie  snr- 
roider  to  appeUants,  as  above  set  fwtb,  the 
several  lien  claimants,  whose  claims  were  ad- 
judged In  this  action,  existed,  and  the  lien 
petitions  were  then  substantially  all  on  tUe. 
Those  not  tben  tiled  were  soon  aftwwaida. 
Two  actions  were  brought  to  foreclose  the 
Uens,  and  such  proceedings  woe  had  that  all 
the  lien  claimants  united  in  this  action,  and 
tbdr  rights  were  adjudicated  by  the  court, 
and  tbe  decree  entered  herein.  The  court 
found,  among  other  things,  that  the  arebltecta 
were  entitled  to  a  lien  from  the  time  they 
cmnmenced  work  cm  tbe  plans,  which  was 
some  time  bef<»e  the  commencement  of  the 
building;  also  found  that  the  time  for  filing 
th^  Uen  did  not  expire  till  their  work  was 
completed  by  tbe  giving  of  the  final  certificate, 
as  provided  In  the  building  contract;  also 
found  that  all  of  ttie  lien  claimants  were  en- 
titled to  liens  upon  the  Interest  of  tbe  apipel- 
Innts,  the  owners  of  tbe  fee,  as  wdl  aa  v^on 
the  Interest  of  tbe  said  Montgomery  and  tbe 
said  American  Realty  Oomi^y.  To  each  of 
tbe  findings  specially  mentioned  excepticms 
were  filed.  Judgment  was  rendered  In  ac- 
cordance with  such  findings,  from  which  Judg- 
m«it  this  appeal  was  taken. 

Winkler.  Flanders,  Smltli.  Bottum  &.  Yllas 
and  Nath,  Pereles  &  Sous,  for  apiwllanta.  Mil- 
ler, Noyes,  MtUer  &  Wuhl,  J.  A.  Eggen,  and 
A.  J.  Elmermann,  for  rrapoudents. 

MARSHALL,  J.  (after  sUtlng  the  facts). 
It  Is  insisted  on  the  part  of  the  anwUants  that 
tbe  claim  of  the  arebltecta  was  not  filed  in 
time,  and  this  turns  upon  when  their  work 
was  completed.  Am-ordlng  to  the  evidence, 
tbe  last  actual  service  which  they  rendered 
was  when  they  visited  tbe  premlaeg  the  first 
week  hi  June,  1808.  At  ttaat  time  tbe  bulld- 
Idk  was  not  comphited  to  their  satisfaction. 
They  pointed  out  various  defects  which  they 
required  the  contractor  to  remedy  as  a  condi- 
tion precedent  to  their  giving  blm  a  fbial  cer- 
tificate, as  provided  In  tbe  contract.  Tbe 
compensation  of  tbe  architects  was  fixed  at  5 
per  cent,  of  the  total  cost  of  tbe  building,  and 
tbe  last  act  required  of  them  was  to  give  a 
final  certificate  of  satisfactory  eonstmction  in 
compliance  with  the  contract.  If  the  time  for 
tbe  filing  of  their  petition  commenced  to  run 
from  the  time  they  last  performed  actual  serv- 
ices In  tbe  first  week  of  June.  1808,  tben  such 
petition  was  not  filed  In  time.  If  It  did  not 
commence  to  nm  till  tlie  completion  of  tbeir 
contract  hiy  final  Inspection  and  the  giving  of 


I  the  final  certificate,  thm  their  petition  was 
!  filed  In  time.  Their  contract  was  entire.  They 
i  were  not  entitled  to  recover  their  percentage 
I  on  tbe  coat  of  tlie  building,  ezccq^t  upon  a  full 
'  comidlance  with  Us  requirements  by  final  In- 
!  spet^n,  and  the  giving  of  ttta  final  certificate 
of  aatisfactoiy  construction.  Tbmfore,  their 
'  services  contfaiued  till  the  poformanoe  of  the 
'  final  act  required  of  them,  unless  soonw  OAa- 
charged.  It  foUowa,  therefore,  that  tli^  Uen 
\  petition  was  filed  In  time. 

Tlie  trial  court,  under  section  3314,  which 
;  provides  that  the  lien  shall  cttadi  to  and  be  a 
i  Uen  on  tbe  real  property  of  any  person  on 
whose  premises  such  improvements  are  made, 
such  owner  having  knowledge  thereof  and 
consenting  thereto,  adjudged  all  tbe  ddma  to 
be  liens  upon  tbe  right,  title,  and  IntereM  oi 
the  appellants  In  the  real  estate.   They  had 
the  fee  titie  at  the  time  of  tbe  commmce- 
ment  of  tbe  building,  and  the  court  heM  that 
the  liens  attached  to  such  title.   This  is  claim- 
ed to  be  error,  upon  tbe  ground  that  under 
section  SS14,  Rev.  St..  uid  chapter  466,  Laws 
1887,  tbe  right  to  a  lien  on  the  interest  of 
I  appelhmts  does  not  exlat,  because  of  the  tact, 
I  as  they  allege,  that  tbe  relation  of  landtord 
I  and  tenant  existed  between  them  and  Mont- 
1  gomery.  and,  later,  between  them  and  the 
I  American  Realty  Company,  who  hicurred  the 
I  indebtednesa.   Chapter  466  provides  aa  foi- 
I  tows:  "Section  1  of  chapter  348  of  the  Laws  of 
I  1886  and  tbe  act  of  1887.  amendatory  thereof, 
I  shall  not  be  cMisldered  as  giving  a  Uen  where 
!  tbe  relation  of  landlord  and  tenant  exlsta."  On 
I  the  part  of  respondento,  it  Is  claimed  that  the 
law  of  1887  was  rqwoled  by  subseqiMnt  re- 
vlstons  of  section  3S14,  Rev.  St,  to  wit,  by  the 
revisions  contained  In  chapter  442,  Laws 
1887.  and  chapter  275,  Laws  188B.— tbls  upon 
the  ground  that  chapter  466  became  a  part 
of  section  8314.  and  that  when  the  aection 
was  subsequently  revised,  and  the  provisions 
of  chapter  446  wNe  omitted,  that  operated 
to  repeal  It.   The  law  is  wdl  settled  that  all 
provisions  of  a  former  section  not  found  In  a 
'  revised  iie<;tIon  are  repealed.    State  v.  In- 
gersoU.  17  Wis.  631;  Goodno  v.  City  of  Osh- 
kosb,  31  Wis.  127;  State  v.  Keaough,  68  Wis. 
186,  31  N.  W.  723,  and  other  cases  cited  by 
counsel.    In  aU  these  cases  the  part  held  to 
have  been  repealed  formed  a  part  of  tlie  se<> 
tlon  in  Its  original  state.   Tbe  qnestiou  fa 
clearly  presented  In  State  v.  Keaough.  Hy 
chapter  68,  Laws  1885,  a  clause  was  added 
to  section  M7  ot  the  Revised  Statutes,  In  the 
following  language:  "Section  DO?  of  tbe  Re- 
vised Statutes  Is  hereliy  amended  by  adding 
:  to  the  end  thereof  the  following."  'ittls  sec- 
tion l>elng  afterwards  revised,  and  the  pan 
'  added  by  the  law  of  1886  omitted,  it  was 
I  held  that  the  part  omitted  was  repealed.  The 
difficulty  of  applying  the  rule  above  stated  Is 
that  chapter  466  is  an  independent  act  It 
dlfl  not  add  anything  to,  or  take  anything 
from,  section  3314,  but  provided  tliat  the  lan- 
guage used  therein  should  not  be  construed  to 
give  a  lien  wliere  the  rdatira  or  landktrd  and 
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tarant  exlits.  The  Bubseqnent  rerlilon  of 
the  section  did  not  cbiuge  the  language  to 
which  chapter  460  referred,  and  there  la  noth- 
ing to  show  anr  l^labitlTe  tntoit  to  repeal 
snch  chapter.  It  by  no  meana  neceflaarUy 
foUom  that  the  reTlelOD  of  a  aeetlon,  or  the 
enactaient  of  a  new  one  cot^iu;  the  sub- 
ject-matter and  embracing  new  provlalona, 
woAb  a  repeal  by  Implication  of  an  exUMlng 
Independent  act  Whether  such  revMon  or 
new  act  haa  that  effect  depoida  upon  the 
leglalatlTe  intent.  If  It  la  clear  that  the  pnt^ 
pose  of  the  new  act  la  merely  to  continue  the 
fMiner,  and  to  hare  It  embrace  additional 
proTUmuk  that  will  be  the  effect  given  to  It. 
OUk«y  T.  Cook,  00  Wla.  133.  18  N.  W.  688. 
By  reference  to  chapter  4^  Laws  1887,  we 
find  that  the  rerldon  of  section  S314  thai 
made  waa  merely  to  extend  the  prlTileges  of 
the  Uen  law  to  aicfaltectB  and  snrr^nwa;  and 
by  refomioe  to  chapter  275,  Laws  188U,  It 
will  be  seen  that  the  only  purpose  of  that  re- 
vlsiw  waa  to  extend  the  prlvllegea  of  the 
Uen  law  so  as  to  cover  buUdlng  as  well  aa 
repairing  fences,  and  to  cover  "the  making 
or  r^lring  of  any  walk  or  curbing  upon 
land,  Inespectire  of  any  easement  on  or  over 
the  land."  The  sole  purpose  of  the  two  re- 
vIsloH  waa  to  make  the  changes  Indicated, 
and  to  conttatoe  the  law  as  before,  with  such 
changes,  and  not  to  repeal  or  change  any  oth- 
w  act  «i  the  subject.  Hence,  the  concln- 
alon  la  reached  that  chapter  4m,  Laws  1887, 
la  atlU  In  force. 

It  ffdlowa,  from  the  foreg<rfag.  that  It  is  es- 
aential  to  de^mlne  the  scope  of  chapter  466. 
The"relation  of  landlord  and  tenant"  mentlmt- 
ed  in  the  aeetlon  obviously  moans  such  rela* 
tlon.  as  commonly  known  and  l^ally  recog^ 
nlsed.  It  waa  not  Intmded  to  Include  all  cases 
wlwre  the  partloa  may  see-fit  to  contract,  des- 
Ignatlnff  themsetveo  as  "lessw''  and  "lea- 
■e&"  The  "relation  of  landlord  and  tenant." 
strictly  so  called.'  and  in  the  sense  In  whl<di 
the  term  la  used  In  the  statute  under  con- 
sideration, Is  merely  the  relation  which  ex- 
ists between  two  parties  fte  the  possession  of 
lands  or  tenements  by  one  in  conskleratitMi 
of  a  certain  rent  to  be  paid  therefor  to  the 
other.  TayL  LandL  &  Ten.  i  14;  Bouv.  Iaw 
DlcL  p.  4.  It  follows,  from  the  forgoing, 
that,  notwithstanding  the  contract  between 
appellants  and  Montgomery  la  called  by  the 
parties  a  "leaae,"  and  they  are  designated 
therein,  reflectively,  as  "lessors"  and  "les* 
■ee."  the  relatlw  exlatlng  between  them  waa 
aomething  more  than  Is  contemidated  by  the 
term  "relation  of  landlord  and  tenant."  it 
contemplated  the  cmstmctlon  of  a  building 
by  the  ao<alled  lessee  on  the  land  of  the  so* 
called  lesaors,  for  their  benefit.  They  were  to 
become  owners  of  the  property.  If  an  owner 
can  free  himself  from  the  operation  of  the 
lien  biw  by  merely  making  a  contract  having 
some  of  the  elements  of  a  'lease."  strictly  so 
called,  designating  the  owner  of  the  land  as 
**lessor"  and  the  contractor  who  is  to  build 
the  building  aa  *'leMee,"  a  very  conveolent 


method  would  exist  by  means  of  which  such 
law  can  effectually  be  nuUitiod.  Chapter  466 
waa  not  intended  to  apply  to  a  case  where  a 
peraon  contracts  with  another  to  build  a 
bnUdlng  for  such  person  on  his  land,  thongh 
coni^ed  with  an  agreement  that  such  other 
shall  occupy  the  premises  as  tenant  of  such 
person.  Where  persons  bear  such  relation  to 
each  other,  they  are  clearly  within  the  mean- 
ing of  the  statute  which  gives  a  Uen  "upon 
the  real  eatate  of  any  person  upon  whose 
premises  the  Improvements  are  made,  such 
owner  having  knowledge  thereof  and  consent- 
ing thereto."  Lumber  Oo.  v.  Moaher,  88 
Wis.  672,  00  N.  W.  264.  It  foUows,  from  the 
fort«<^,  that  the  part  of  the  judgnwkt  of 
the  superior  court  appealed  from  must  be  af- 
firmed. The  part  of  the  judgment  of  the 
superior  court  appealed  from  is  affirmed. 


-    BLUM  et  aL     VAN  VEGHTEN. 

(Supreme  Court  of  Wiscoiuin.    Feb.  18.  ISM^ 

Uakhishmbnt  of  Rbcsivbs. 

A  receiver,  appointed  in  an  action  broagfat 
br  one  partner  to  wiod  up  ami  adminiater  the 
affaira  of  an  insolrent  firm,  cannot  be  nmiahed 
by  a  firm  creditor  without  leave  of  the  court 
which  apiM>inted  liim. 

Appeal  from  circuit  court.  Milwaukee  coun- 
ty: D.  H.  Johnson,  Judge. 

Action  by  Julius  Mnm  and  others  against 
Charles  Hociistadter  and  another,  for  the  re- 
covery of  a  mimey  demand,  and  against  Feter 
Van  Vechten,  gamialiee.  Fnnn  an  order  dis- 
missing the  action  as  to  the  garnishee,  plain- 
tiffs appeal.   Affirmed.  ' 

On  the  24th  of  December.  18M,  Simon  Dlt- 
tenhoefer  filed  his  complatait  against  Charles 
Hochatadter  in  the  drcnit  court  for  Milwau- 
kee county,  setting  up  that  IMttmhoefer,  the 
plaintiff,  and  the  defendant,  Hochstadter, 
were,  and  for  a  considerable  time  had  been, 
copartners  In  keeping  a  clothing  store  or 
stores,  and  the  selling  of  ready-made  (Nothing, 
hats,  caps,  and  fumlsliing  goods,  stating  the 
terms  of  said  partnership;  tliat  they  owned 
and  operated  two  stores,  one  at  St.  Paul. 
Minn.,  and  one  at  Milwaukee;  that  they  then 
had  in  their  posaeeston  at  said  cities  a  large 
and  valuable  stock  of  goods,  and  valuable 
good  will  and  leasehold  interests;  that  no  eq- 
uitable division  of  said  assets,  even  if  there 
werS  no  debts,  could  be  made  without  loas  to 
the  parties;  that  the  stock  in  Milwaukee 
was  of  a  value  not  exceeding  $75,000,  and  the 
St.  Paul  stock  of  the  value  at  cash  prices  of 
$30,000,  and  the  store  fixtures  and  furniture 
of  the  value  of  |1.00a  The  complaint  sUted 
that  the  firm  was  Indebted  In  the  sum  of 
about  yiao,000  and  was  insolvent,  and  unable 
to  continue  Ita  business:  that  it  was  neces- 
sary to  wind  up  the  affairs  of  the  partner- 
ship, and  dispose  of  Its  property,  and  mako 
an  equitable  distribution  of  its  assets,  and 
that  the  said  partnership  ahould  be  dlanolved. 
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netther  party  deelrliig  to  continue  it,  and  the 
firm  aMeta  be  naed  to  pay  Its  creditors;  that 
an  accounting  be  had.  etc.  The  prayer  was 
for  a  diasolntkm  ot  the  partnerablp,  and  the 
a^pptrintmait  of  a  reefer  ot  Its  property  and 
'  Electa,  with  power  to  dlapose  ta  the  same, 
and  c<«ect  all  debts  for  the  benefit  of  the 
partlea  Interested;  that  the  jwrtnerehlp  debts 
be  paid  under  the  direction  of  the  conrt,  and 
tlie  residue,  If  any.  be  dtvldfid  according  to 
the  righta  (tf  the  parties;  and  for  gmeral 
relief.  On  the  same  day.  the  defendant, 
Hoetastadter,  by  his  attorney,  appeared  and 
filed  a  Terifled  answer,  admitting  all  the  al- 
legations of  tbe  complaint,  and  thereupon  an 
(wder  of  that  date  was  made,  reciting  that 
the  parties  had  been  heard,  appointing  one  of 
the  defendants  in  the  prraent  action,  Peter 
Van  Vecfaten,  rec^var  at  all  the  copartner- 
ship property  and  assets  of  said  firm,  open 
his  giving  a  bond  in  the  sum  of  900.000,  with 
sureties  to  be  approved  by  the  court;  and 
that,  upon  the  approval  and  filing  of  such 
bond,  all  the  copartnership  property,  assets, 
and  effects  be,  and  the  same  were  thereby, 
according  to  the  order,  transferred  to  and 
veated  In  said  rec^vo-,  with  full  power  to 
demand  and  reeelTe,  collect  and  sue  tat  the 
aame;  and  that  the  partlea  aaalgn,  transfer, 
and  deliver  the  same  to  such  receiver;  and 
that  he  have  leave  to  apply  to  the  court  for 
direction  In  his  receiTershlp.  On  the  aame 
day  the  receiver  gave  the  required  bond, 
which  was  approved  and  filed,  and  be  took 
possession  at  tlie  assets  of  said  firm  under 
said  orda,  and  baa  been  in  the  constant  pos- 
session and  control  of  the  Fame  erer  since. 
On  the  Sd  day  of  January,  1S95,  the  plaln- 
tllls  In  tbe  present  action  commenced  an  ac- 
tion in  the  same  court  against  said  copartner- 
ship for  the  recovery  of  a  mmey  demand, 
and  against  Peter  Van  Vechten,  as  tlietr 
garnishee,  upon  a  proper  aflldavi't  tor  that 
purpose,  and  he  was  summoned  to  answer  as 
such  gamlsbee.  Upon  these  facts,  and  the 
record  and  proceedings  In  both  cases,  the 
said  receiver.  Van  Vechtot,  applied  In  this 
action.  In  which  he  had  been  gnmlshed,  for  an 
order  dismissing  the  ssme  as  to  him.  In  op- 
position, the  plaintiffs  read  an  aiBdavlt,  in 
substance,  that  It  was  their  Intention,  as  aoou 
as  they  shfnild  recover  Judgment,  to  apply 
to  the  court  In  the  partnership  action  to  In- 
tervene and  become  parties  thereto,  in  order 
to  contest  the  validity  of  the  appointment  of 
the  receive  therein,  and  to  have  the  same 
set  aside,  so  that  the  lien  obtained  by  vlrtoe 
of  the  garnishment  of  said  Van  Vecbten 
might  be  enforced,  upon  the  ground  that  the 
court  had  no  jurisdiction  to  appoint  such  re- 
ceiver, that  the  anointment  was  contrary  to 
and  forbidden  by  statute,  and  fraudulent,  and 
the  proceedli^  In  said  partnership  action, 
and  tbe  said  appointment  of  saM  Van  Vech- 
ten  as  receiver,  were  had  and  made  for  the 
purpose  ot  hindering  and  delaying  the  cned- 
Itora,  and  the  plaintiff  in  particular.  Upon 
tbe  hearing,  the  action  as  to  Van  Veditoi, 


garnishee  and  rectfver  as  aforemid,  was  dis- 
missed, witii  $10  costs  of  motion,  and  the 
Idaintlflls  ax^teded  ftum  the  order  of  dis- 
missal. 

Turner,  Bloodgood  &  Kemper,  for  appel- 
lants. Winkler,  Flanders,  Smith.  Bottom  & 
VUa^  foe  ruspondenL 

PINNEY,  T.  (after  stating  the  facts).  The 
appellanta*  counsel  concedes  that  it  would  be 
a  contempt  of  the  court  apiiolntlng  him  to  in- 
terfere ^tith  a  Tectiver*s  possession  of  pn^erty 
pertaining  to  his  trust,  and  received  by  Um  In 
ttiat  capacl^,  and  that  cn  actual  levy  on  prop- 
erty, or  attachment  of  the  aame,  could  not  be 
made  without  leave  of  the  court  whlcb  ap- 
polnted  blm.  This  concession  Is  f&tal  to  the 
plaintiffs*  contention  In  support  of  tbe  gamlsn' 
meut  of  tbe  receiver;  for.  If  the  process  at 
garnishment  should  be  effectivdy  prosecuted. 
It  would  necessarily  result  In  depriving  the 
receiver  of  the  ivopMty  rlgMfuUy  in  his  po»- 
sesslon,  witbont  tbe  leave  of  the  court  appoint- 
ing hhn,  in  order  to  satisfy  the  plaintlffla*  de- 
mand. Tbe  claim  that  the  gamlsbee  action 
Is  not  against  tbe  receiver  In  his  official,  bat 
In  his  personal,  capacity,  though  affecting  the 
title  and  ri^t  of  posaessttsi  of  mch  property. 
Is  an  evasion  of  the  difficulty,  and  cannot  be 
maintained.  Whether  tbe  sctkm  affects  him 
In  his  official  capacity,  and  not  the  mere  man- 
ner or  style  in  which  be  la  named  In  tbe 
process,  la  the  tme  test  Tbe  question  Is  not 
one  of  mere  foim,  but  at  substance,  and 
whether  the  receiver,  In  his  official  capacity 
and  rights,  is  to  be  affected  the  action. 
High,  Rec.  H  266,  257.  The  rule  is  otherwise 
where  the  receiver  takes  possession  or  taolda 
property  wliich  does  not  pertain  to  tala  office, 
and  where  he  la  a  mere  treqwsMr  (Beach, 
Rec.  i  660);  or  Where  he  Is  sned  to  neover 
damsges  as  for  a  tort,  and  there  Is  no  aU 
tempt  to  Interfere  with  the  actual  poaseartoo 
of  the  property  which  he  holds  under  the  or- 
der at  the  court  appointing  him  <Klnney  v. 
Crocker,  18  Wis.  74;  Wood  v.  Orocker,  Id. 
345).  Tlie  better  ofdnlon  seems  to  be  that  tbe 
privily  of  the  receiver  is  not  personal,  but 
pertains  to  bis  trust,  and  ezlsta  for  the  pro- 
tection of  the  rlglits  of  those  whom  he  repre- 
sents, and  thst.  where  tbe  proaecntlon  of  the 
action  would  affect  or  Interfere  with  tbe  eon* 
trol  of  the  property  rightfully  in  bis  custody, 
he  cannot  waive  it  without  the  consent  of  tiie 
court  Otherwise,  the  protection  which  the 
court  tnterpoaes  against  unwarranted  Interfer- 
ence with  its  own  officers,  and  depredations 
upon  the  estate  In  Its  charge  and  custody, 
would  be  broken  down,  and  confusing  and  em- 
barraaslng  questions  In  Its  admlnlstratkm 
would  ensue.  Beach,  Rec.  }  6C8.  There  are, 
howevw,  authorities  which  hold  that  the  re- 
ceiver may  waive  tbe  objection. 

The  possession  of  tbe  receiver  is  the  posses- 
sion of  the  court  appointing  him,  and  tbe  praip- 
erty  in  his  hands  as  such  Is  not  subject  to 
attachment,  nor  is  he  subject-^  ^umiahment 
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m  aooouDt  of  lt»  «r  Cunda  In  bts  hands  or  sub- 
ject to  lilB  control  In  tbat  capacity.  Wbore  a 
rac^TW  baa  beak  properly  an^nted  of  tbe 
property  and  effecta  ot  a  partnerafaip,  he  can- 
not be  camUted  In  an  action  brousht  by  a 
creditor  of  tbe  firm  w  npc»  a  judgment  re- 
coTered  therein;  aa  a  Judgment  opaa  the  gar- 
nlabment,  U  reoosnlaed  and  enforced,  would 
dlreat  and  defeat  the  prerloualy  acquired  lu- 
rladtetton  of  the  court  in  the  equitable  actUui 
to  administer  and  apiAy  to  proper  purposes 
the  property  and  effects  of  the  partnership. 
The  authoritlea  to  tlds  ^ect  are  too  numer- 
oua  and  dedslTO  to  admit  of  question  or  doubt. 
High.  Rec  fi  151.  IQi;  Beach,  Bee.  {  228, 
and  caaes  dted;  8  Am.  &  Bng<  Bnc.  JUiw, 
1140,  and  cases  In  note;  Jackson  v.  Lahee, 
114  lU.  287,  2  N.  £.  172;  Book  Co.  v.  De  Gol- 
fer, 116  Mass.  67;  Com.  t.  Hide  &  Leather 
ins.  Co.,  119  Mass.  IDS;  Holmes  t.  McDow- 
ell, IS  Hwi,  566.  lu  the  case  lost  cited,  the 
action  was  to  administer  and  distribute  the 
aasets  of  an  Insolvent  partnership  equally 
among  tta  credltoas,  and  to  adjust  Its  affairs, 
and  a  recelTer  waa  aiwolnted  by  stipulation. 
Hnbseqnently,  and  during  the  pendency  of  the 
action,  eotaln  creditors  of  the  partnership  re- 
covered judgments  against  the  firm  upon 
whVch  snpplnneotal  proceedings  were  institut- 
ed. In  whldft  the  same  pemm  was  apjpoiuted 
reo^TH  as  In  tbe  partnentiitp  actitm,  and  audi 
creditors  api^ted  In  the  latter  action  to  baTe 
ate  recelTer  directed  to  pay  their  debta  in  full; 
but  it  waa  that  the  judgmttLts  they  had 
reoorered,  and  the  proceedings  under  them, 
gave  them  no  priority  over  the  othor  creditors 
«f  the  firm,  and  their  apiAkatlon  was  denied. 
In  that  case  the  court  held  that  the  ownera  of 
the  partnership  property  had,  by  their  volun- 
tai7  act,  placed  It  In  tbe  hands  of  the  court 
for  equol  distribution,  and  that  the  court  tiad 
aamaaed  3urladkrtkm  orver  it  for  that  purpose; 
that  It  had  not  yet  made  Its  order  of  distilbu- 
tlMi,  but,  by  tbe  appotntmeut  of  its  receivo-. 
It  had  assured  aSi  persMBS  interested  that  it 
would  make  that  order  lu  due  time,  and,  until 
It  settied  the  terms  thereof,  It  would  hold  it 
for  that  purpose;  and  that  Uie  property,  or 
fnnd  from  Its  sale,  was  in  tbe  banda  of  the 
court,  and  any  one  interested  mlj^t  guickra 
im  action  by  proper  antUcation,  and  that  the 
court  held  the  property  in  trust,  for  tbe  bene- 
fit of  those  who  mlgbt  be  entitled  to  It,  and 
that  all  might  be  properly  iwotected;  that  the 
IHopier^,  when  once  In  tbe  handa  of  the  court, 
was  pledged  and  dedicated  So  the  objects  of 
tbe  proceeding,  and  In  It  others  became  Inter- 
ested, who  had  a  right  to  Invoke  the  aetttm  of 
the  court  that  had  thus  assumed  control  over 
it;  and  that  the  credlton  of  the  flnm  woe  the 
cestnis  que  trustent  of  tbe  court,  and  could  not 
be  defrauded,  unless  tbe  court  should  lend  It- 
self to  tbe  fraud.  This  decibion  was  affirmed 
in  76  N.  Y.  590,  on  the  ground  stated  hi  the 
prevailing  opinion.  This  Tlew  is  su]H>orted 
by  Van  Alstyae  v.  Cook,  25  M.  Y.  489;  Law 


V.  Ford,  2  Paige,  310;  Maynard  v.  Bond,  07 
Mo.  315. 

We  think  these  views  are  emlnentiy  practi- 
cal and  sound,  and  that  they  an  dedstve  of 
this  case,  which  la  brought  to  wind  up  and 
administer  the  afEalia  of  an  ins<dTent  partnw- 
sb^;  and  It  la  not  nebeasaty  h«e  to  consider 
whether  tliey  would  be  strictiy  a^^cable  to 
actkma  brought  by  one  partner  for  lootection 
and  rdlef  agalnat  the  wrongful  or  frandulwt 
conduct  of  bis  copartner,  and  In  which  the 
dement  of  conceded  insolrency  of  the  firm 
does  not  exist  The  equities  and  rights  of 
partnertfilp  creditors  agataist  tbe  punewflilp 
property  are  to  be  worked  out  through  the 
equity  of  each  of  the  partners  to  have  the 
partnership  pn^rty  and  effects  first  a^Ued 
to  the  payment  of  the  partneraU^  debts,  and 
thore  can  be  no  doubt  of  the  right  of  miy  cred- 
I  Itor  of  tbe  partnership  to  Intervene,  pro  In- 
teresse  suo,  for  the  pwper  assertion  and  en- 
forcement (tf  his  rights,  and  to  be  heard  titiere- 
lu  In  respect  to  any  proceeding  In  tbe  action 
i  to  his  injury  or  prejudice,  tither  wion^ul  or 
I  ^andulent  The  court  in  ^  partnership  ac- 
I  tlon,  bad  Jurisdiction  of  the  subject-matter 
I  and  of  the  parties;  and  thms  Is  nothing  la 
;  the  case  to  show  that  the  court,  upon  tbe  ad- 
mitted Insolrency  of  tbe  partnership,  ought 
not  to  have  appointed  tbe  defendant  receiver, 
in  order  to  whid  up  and  settie  tti  alEalrs,  and 
apply  tbe  firm  property  equally  to  the  pay- 
ment of  the  partnetahip  creditors.  Equality 
Is  equity,  and  we  fail  to  perceive  any  reason 
for  saying  that  such  a  proceeding  Is  either 
fraudulent  or  v(Md.  The  plalntUCs  In  this  ac- 
tion, as  creditors  at  large  of  the  partnership, 
could  have  successfully  intervened  in  the  part- 
'  nership  action  to  secure  their  rights,  and  an 
equal  application  of  the  partnership  assets  to 
the  payment  of  their  demand  with  those  of 
other  ci'editorB,  and  there  is  nothing  In  the 
case  of  Weber  v.  Weber,  90  Wis.  467,  63  N. 
W.  757,  leading  to  a  contrary  conclusion.  The 
statute  in  relation  to  volunmry  assignments 
has  not  token  away  the  Jurlsdlctiou  of  courts 
I  of  equity  in  a  case  like  the  present,  and  It  Is 
I  still  competent  for  either  partner  to  bring 
sucli  an  action;  and,  if  the  defendant  chooaes 
to  admit  the  equity  of  the  case,  there  is  no 
reason  why  tbe  court  should  not  proceed  to 
final  adjudication  and  administratioai  of  the 
partueraliip  assete.  The  case  of  Jacobaou  v. 
Landolt,  73  Wis.  142, 40  N.  W.  636.  was  relied 
on,  but  ttie  question  whether  proper^  right- 
fully in  the  bands  of  a  recover  Is  subject  to 
attachment  does  not  appear  to  have  bew 
'  there  considered  or  decided.  13ie  case  te 
whoUy  devoted  to  the  rlgbt  of  one  not  a  party 
to  the  action  to  intervene  to  assert  a  Hen  upon 
or  rigbt  to  property  In  the  bands  of  a  receiver, 
and  to  the  method  of  procedure  In  such  cases. 
For  tttese  reasons  the  order  dismissing  Uie  ac- 
tion as  to  the  defendant  Von  Vechten,  the  re- 
ceiver, was  rightly  made.  The  order  of  the 
circuit  court  la  affirmed. 
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BUBNAM  T.  MERCHANTS'  EXOU.  BANK. 
(Supmne  Conit  of  Wlxoiwiii.   Feb.  IS.  1806.) 
TEAHsriB  or  Commbroial  Papbk— Boita  Fidb 

PUKCHAaBM. 

1.  A  baak,  which  had  delivered  to  a  trt»- 
tee,  as  collateral  for  a  loan,  certain  notes,  whose 
Tulae  greatly  exceeded  the  auiouot  of  the  loan, 
delivered  to  defendant,  to  whom  it  was  indebted, 
a  written  order  on  the  trustee,  which  gave  de- 
fendant the  option  of  selecting  from  the  notes, 
in  excess  of  the  amount  necessary  to  satisfy  the 
loan  for  which  they  were  pledged,  such  notes  as 
defendant  would  take  lo  payment  of  his  claim 
against  the  bank,  he  to  surrender  to  the  trustee, 
ou  making  the  selection,  the  evidence  of  such 
claim;  hm  the  order  contained  nothing  to  indi- 
cate that  any  of  the  notes  were  to  be  held  as  se- 
curity for  or  by  defendant.  SnlMfequeotly  the 
bank  withdrew  from  the  trustee  a  note  made 
by  one  B.,  and  substituted  therefor  another  note, 
and  defendant  never  exercised  the  option  of 
selection  conferred  by  the  order.  Held,  that  such 
order  being  void,  as  an  executoir  sale,  for  want 
of  mutuality,  defendant  could  have  no  title  to 
the  B.  note  until  it  was  ascertained  to  be  a  part 
of  the  surplus,  and  was  selected  by  him,  and 
hence  bad  no  daim  to  the  substituted  note. 

2.  A  writing  by  which  a  debtor  gives  his 
creditor  the  oiitloD  of  selecting  from  any  notes 
belonging  to  the  debtor  In  tne  bands  of  his 
pledgee,  which  shall  remain  after  payment  of  the 
amount  for  whidi  they  were  hypothecated,  such 
paper  OS  the  creditor  is  willing  to  take  in  pay- 
ment of  bis  claim,  doos  not  make  the  creditor  a 
purchaser  'in  the  usual  course  of  business"  of 
any  particular  note  in  the  pledgee'H  bands. 

Appeal  from  superior  court,  Milwaukee  ' 
county;  J.  C.  Ludwlg,  Judge.  j 

Action  by  Charles  T.  Burnain,  oa  trustee  : 
of  the  estate  of  Clark  Sbepardson,  against  \ 
the  Merchants'  Exchange  Bank,  to  recover  i 
imssesstou  of  a  note.  From  a  Judgment  for 
plaintiff,  defendont  appeals.  Affirmed.  { 

This  is  an  action  of  replevin  to  recover  the  ' 
possession  of  a  promissory  cote  for  $5,000.  ! 
The  note  is  dated  June  12,  1803,  and  due  ' 
three  months  after  date.  The  plaintiff  claims  1 
the  note  on  the  grouud  that  It  is  a  part  of  a  i 
trust  estate  of  which  he  is  the  trustee,  l^ie  ! 
defendant  claims  to  own  the  note  by  pur-  ' 
chase  as  a  bona  fide  purchaser  from  a  for-  I 
mer  trustee.  It  appears  that  one  Jobu  B.  ' 
Koettlng  was  the  trustee  of  the  estate  of  one 
Clark  ShepardsoD.  As  sacli  trustee,  be  held 
the  promissory  note  which  Is  the  subject  of 
the  suit.  It  came  to  him,  Indorsed  in  blank, 
from  a  former  trustee.  Koetting  was,  at  the 
same  time,  the  cashier  of  the  South  Side  Sav- 
ings Bank  of  Milwaukee.  On  the  12th  day 
of  June,  18S)3,  the  South  Side  SaviDgs  Bank 
borrowed    (00.000    of    certain  associated 
banks,  and,  as  collateral  security  for  the 
loau,  delivered  to  one  BIgelow.  as  trustee  for 
the  banks,  promissory  notes  of  the  face  value 
of  $153,000.  Among  these  collateral  notes 
was  a  note  signed  by  one  John  Barth  for 
$10,000,  which  was  a  perfectly  good  note. 
On  July  14.  1883,  the  South  Side  Savings 
Bank  gave  to  the  defendant  an  order  in  writ- 
ing, upon  Btgelow,  In  the  words  and  figures 
following:    "Mtlwaokee,  Wis.,  July  14th, 
1883.    F.  G.  BIgelow,  Esq..  Tsostee,  City— 
Sir:  Yon  are  hereby  authorized  and  directed 


to  ddiver  to  Mmdiants'  Ezebanse  Bank  of 
Milwaukee,  Wis.,  Its  snccesaor  ot  osslsn,  all 
money,  notes,  and  property  now  or  which 
hereafter  may  come  Into  your  possession  or 
under  yonr  ccntrol  from  this  bank  in  excess 
of  what  may  be  necessary  to  satisfy  the 
present  obligation  of  this  baidc  as  aecorlty 
for  which  snch  property  was  placed  In  yonr 
possession  and  under  yonr  cmitrol,  to  the  ex- 
tent of  fifty  thousand  dollars  of  such  ex- 
cess; said  Merchants'  Exchange  Bonk.  Its 
succeasw  or  assign,  to  be  allowed  to  s^ect 
from  such  excess  such  property  ss  It  will 
take,  and,  at  the  time  of  making  such  selec- 
tion, shall  deltrer  to  you  the  cerdflcates  of 
deposit  of  this  bank,  correepon^ng  to  the 
amount  and  ralne  of  proper^  or  money  so 
taken  from  yon.  And,  for  a  valnaUe  con- 
sideration to  this  bank  paid  this  day  by  said 
Merchants*  Exchange  Bank,  all  such  money, 
notes,  and  property  are  hereby  assigned, 
transferred,  and  set  over  to  said  Herehants* 
Excluu«e  Bank,  its  successor  or  ossl^,  with 
due  and  sntBdent  anthorl^  to  collect,  re- 
ceive, and  receipt  for  the  same.  South  Side 
Saving  Bank.  John  B.  Koettlng,  Cashier." 
Afterwards,  two  ^aja,  the  president  of  the 
South  Side  Savings  Bank  took  the  note  In 
suit,  and  another  of  like  amount,  both  In- 
dorsed In  blank  "John  B.  Koettisg,  Cos^"  to 
BIgelow,  and  substltnted  them  In  tiie  i^ace 
of  tbe  aforesaid  note  made  by  John  Berth, 
and  withdrew  the  Barth  note.  Koettlng  In- 
dorsed the  ncrte  In  suit,  and  delivered  It  to 
the  presld«kt  of  the  bank,  fbr  the  purpose  of 
havliv  It  BO  substituted.  Neither  BIgelow 
nor  the  defendant  knew  that  the  Sonth  Side 
Savings  Kink  had  not  the  full  legal  titie  to 
the  note,  and  the  right  to  pledge  it  In  that 
manner.  The  Sonth  Side  Savings  Bank 
failed,  and  went  Into  tbe  hands  of  a  receiver, 
July  24,  1803.  July  T4,  1804,  the  defendant 
put  Ite  claim  against  the  South  Side  Savings 
Bank  In  Jndgntent.  It  never  offered  to  toke 
any  at  the  notes  deposited  with  BIgctow  In 
payment  of  any  pttrt  of  such  Indebtedness. 
By  September,  in  I8&4,  Blgdow  had  made 
the  amonnt  of  the  190,000  loan  out  of  the 
collateral  notes,  and  had  notes  left.  Including 
tbe  note  In  suit,  to  tbe  nominal  amount  of 
$41,rf00.  About  October  1,  18&4,  BIgelow  de- 
livered the  note  In  suit,  purest  to  a  Judg- 
ment to  which  many  of  the  creditors  of  the 
South  »de  Savings  Bank,  Ita  receiver,  and 
BIgelow,  were  parties.  The  trustee  of  tbe 
Sbepardson  estete  was  not  a  parly.  At  this 
time  the  note  was  long  since  due.  The  de- 
fendant Is  stlU  a  cKdltor  of  the  South  Side 
Savings  Bank.  There  were  a  findtng  and 
Ju^ment  for  the  plaintiff,  from  which  the 
defendant  appeals. 

Quarles,  Spence  &  Quarles,  for  appellant. 
George  E.  Sutherland,  for  respondent. 

NEWMAN.  J.  (after  stoting  the  facte). 
The  plaintiff,  as  trustee  of  the  estete  of  Sbep- 
ardson, the  original  owner,  Is  now  the  owner 
and  entitled  to  the  possesslop  of  the  note  In 
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cwtrorasj'.  nnlefls  his  title  has  been^  direst- 
ed.  and  a  better  title  «<!Qiilred  1^  tbe  'defend- 
ant, throogb  tbe  transaction  bj  wUch  it  was 
pledged  for  the  debts  of  tbe  Bontb  Side  Sst- 
tngs  Bank.  Hie  defendant  baa  derlTed  no 
better  title  nnlees  it  U  established  ti7  tbe  evi- 
dence that  It  Is  a  bona  fide  purchaser  of  the 
note,  for  none  but  a  bona  fide  parctaaser  ot 
commeTdal  paper  dertres  a  better  title  than 
his  T«idor  had.  While  the  title  of  the  true 
owner  may  become  dlrested  and  transferred 
to  such  a  pnrebaser  without  the  consent  or 
fault  of  the  tme  owner,  becanse  sncb  a  re- 
snlt  maj  faapp^  tbe  transaction  shonld 
Bliow  clMriy  ttiat  the  purehaae  Is  bona  fide, 
within  the  meaning  of  tbe  law.  It  wlU  not 
be  aided  by  liberality  of  construction  or  In- 
tendmrat,  bat  wlU  be  scmttntaed  with  con- 
sldMable  strictness,  for  It  Is  the  dnty  of  tbe 
court  to  protect  the  tight  of  the  owner  to  his 
proper^,  so  far  as  it  can  be  done  consistent- 
ly with  the  mles  of  law.  A  bona  fide  pur- 
cbasv  of  commensal  paper  Is  defined  to  be 
one  who  has  obtained  it  for  TSlue  given  at 
the  tlme^  btftore  maturity,  in  tbe  usnal  course 
of  business,  and  In  good  fattb.  2  Am.  & 
Eng;  Bnc.  Law,  880;  Rand.  Com.  Paper,  i 
960,  It  ts  a  good  consideraticm,  within  the 
nde.  If  security  for  an  antecedent  debt  Is 
taken  with  stnne  new  consideration.  But  the 
antecedent  debt  alone,  without  some  new 
fonaideratlon,  is  not  snfflcient.  Bowman  t. 
Van  Kuien,  29  Wis.  200;  Body  t.  Jewsen.  33 
Wis.  402;  Black  t.  Tarbell.  89  Wis.  890,  61 
N.  W.  1106.  It  l8  not  claimed  that  the  de- 
fendant gave  any  new  consideration  what- 
ever tor  the  order  of  July  14.  1893,  through 
which,  If  at  all.  It  must  deduce  Its  title  to  the 
note  In  suit.  Nor  is  it  claimed  to  have  been 
at  any  time  a  bona  fide  purchaser  of  any  of 
the  paper  which  was  then  in  pledge  with 
Bigelow  for  the  debt  of  the  savings  bank  to 
tbe  BiHociated  banks.  But  the  claim  Is  that, 
by  some  subtle  process,  not  easily  traced  or 
understood,  on  the  exchange  between  Bigelow 
and  the  savings  bank  of  tbe  Bardi  note  for 
tbe  note  in  suit,  by  which  the  latter  note  was 
substituted  as  security  for  the  Barth  note 
in  the  hands  of  Bigelow,  the  defendant  be- 
came Imbued  with  tbe  character  of  a  bona 
fide  purchaser  for  value  of  the  note  which 
was  substituted.  Evidently,  the  sulwtltution 
of  the  one  note  for  the  other  i-ould  uot  have 
that  effect,  nnlees  the  defendant  owned  tbe 
Barth  note,  or  had  some  title  In  It,  which  it 
lost  through  the  substitution.  Whatever 
right  or  title  It  had  in  the  Barth  note  was 
derived  through  the  order  of  July  14,  1803. 
That  note,  with  others,  amounting  to  a  lai^e> 
sum,  face  value,  was  then  In  the  hands  of 
Bigelow,  as  trustee  for  the  associated  banks, 
to  be  collected  and  applied  to  the  payment 
of  an  Indebtedness  amounting  to  the  anm  of 
$90,000.  It  was  supposed  that  the  security 
was  ample  to  pay  that  Indebtedness,  and 
leave  a  large  surplus  of  notes  to  be  returned 
to  the  savings  bank.  The  general  property 
m  these  notes  was  In  the  savings  bonk. 


Only  a  special  pnqierty  was  In  Bigelow.  His 
right  was  to  collect  the  notes,  and  apply  the 
proceeds  to  tbe  payment  of  the  secured  In- 
d^iteAiesa,  and  to  return  the  rMnalnder, 
aft«  Oiat  was  inld.  to  the  savings  Imnk. 
Fraker  r.  Itoeve,  3U  Wis.  85;  Wheeler  v. 
Newboidd.  16  N.  T.  392;  18  Am.  &  Eng.  Bnc. 
Law.  09a  The  entire  legal  titie  to  all  these 
notes  was  In  tbe  savings  bank  and  In  Blge- 
tow.  Wliatevw  Interest  the  defendant  at  any 
time  acqolred  or  bad  It  derived  through  the 
order  of  July  14.  1893. 

The  natnre  of  that  transaction  was  this:  It 
was  rapected  that,  after  tbe  payment  of  the 
$90,000  Indebtedness  to  the  associated  banks, 
there  would  be  left,  of  the  notes  pledged  for 
that  payment,  more  than  enongh,  face  value, 
to  pay  tbe  Indebtedness  of  the  savings  bank 
to  the  defendant.  So  the  savings  bank  gave 
the  defendant  an  option  to  select  such  of  the 
remaining  notes  as  It  would  be  willing  to 
take  In  even  exchange  and  payment  of  the 
evidences  of  indebtedness  which  it  held 
against  the  savings  bank,  up  to  tlie  amount 
of  Its  claim.  Nothing  In  the  writing  suggests 
even  that  Bigelow  Is  to  hold  any  of  the  notes 
as  security  for  the  defendant's  claim,  but 
plainly  expresses  that  they  are  to  be  taken 
In  payment  and  dollar  for  dollar.  This  op- 
tion cotild  not  well  be  exercised  imtil  after 
the  debt  to  the  associated  banks  had  been 
paid,  and  it  was  known  which  of  tbe  large 
amount  of  notes  remained  to  sdect  from; 
for  It  was  not  contemplated  that  the  defend- 
ant should  take  all  that  were  left,  for  It  was 
expected  that  there  would  be  more  than 
enough  to  pay  Its  debt  remaining,  and  It  was 
to  take  only  such  as  It  was  willing  to  take  Id 
payment  dollar  for  dollar,  of  Its  claim,,  for 
tbe  savings  bank  bod  not  yet  failed,  and  tbere 
was  expectation  that  It  would  overcome  the 
dltHculties  which  beset  It  So  that  It  could 
not  be  foreseen  whether  the  defendant  would 
□ot  prefer  to  bold  Its  claim  ngalnst  the  sav- 
ings bank,  rather  than  to  exebauge  U,  dollar 
for  dollar,  for  any  of  this  sui-plus  paper;  and, 
as  before  said,  there  was  no  suggestion  In  the 
writing  that  any  of  these  notes  were  to  be 
held  as  security  either  for  or  by  the  defend- 
aut  Aud  It  Is  plain  that  It  was  not  intended 
that  tbe  defendant  should  be  bound  to  take 
or  receive  any  of  this  paper  in  payment  of 
Its  claim.  The  writing  Is  entirely  Innocent  of 
any  promise  tbat  It  will  take  or  select  any. 
It  Is  entirely  at  Its  option  whether  It  will 
take  or  no  The  option  Is  entirely  gratuitous, 
nnd  without  consideration.  Tbere  Is  no  prom- 
ise by  the  defendant  There  Is  no  mutual  o1>- 
ligation.  As  a  contract  executory,  It  Is  void 
for  want  of  mutuality.  It  was  not  a  contract 
executed.  It  could  not  have  been  Intended  as 
an  executed  sale  ot  all  the  not^  In  Bigelow's 
hands.  That  is  contrary  to  the  whole  tenor 
of  the  writing.  It  could  not  have  been  In- 
tended fls  an  executed  sale  of  a  part  of  tbe 
notes,  for  It  cannot  be  ascertained  which  spe- 
ctflc  notes  werp  Intended  to  be  conveyed  1^ 
it  There  was  no  iDteDtlon^to  convey.  Id 
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PRKsentl,  apeclfled  notes.    If  it  was  intended  | 

a  contract  ezecntory.  It  miglit  operate  as 
a  coaveyance  of  specific  notes,  when  ttaey 
sbould  become  useertaloed.  That  is,  in  effect, 
what  it  does  i^vide.  But  U  is  Told  aa  aa 
«xecutO{y  eootraot  It  was  not  binding  on 
the  deXendai^  l>ecau8e  It  did  not  promise  to 
do  anythiag.  It  was  a  mere  propesitioa  by 
tlie  savings  bank,  wbi<4t  miglit  be  withdrawn 
At  ajiy  time  before  it  was  aco^ted  and  acted 
upon.  It  could  become  binding  upon  the  sav- 
ings bank,  and  upon  the  title  of  the  aotes^  011I7 
when  the  defendant  should  do  or  begin  to  do 
the  things  which  were  the  condition  upon 
which  the  notes  were  to  be  delivered  and  the 
title  was  to  pass.    1  Pare.  Coat.  (Gth  Ed.) 

451.  This  seems  to  be  the  miderstaiid- 
ing  which  the  defendant  had  of  it.  At  least, 
it  does  not  appear  to  have  done,  or  iKgun  to 
do,  any  of  the  things  which  were  of  the  con- 
dition on  which  the  title  of  some  of  these 
notes  was  to  pass  to  it  It  doea  not  appear 
that  It  selected  any  of  these  aotes.  nor  of- 
fered to  surrender  any  of  its  paper  against 
the  savings  t>auk  for  them,  nor  recognized 
any  obligation  on  Its  part  to  do  any  of  these 
things.  On  the  contrary.  It  brought  Its  ac- 
tion upon  the  evidence  of  Indebtedness  which 
it  held  against  the  savings  bank,  and  put  Its 
(!lalm  In  judgment,  before  the  claim  of  the 
associated  banks  liad  been  paid,  and  before 
It  could  be  known  whit^  of  the  pledged  notes 
would  be  of  the  surplus,  and  so  subject  to 
its  sdectioD  and  appropriation;  and  It  is  said 
that  DO  part  ot  that  judgment  has  been  sat- 
isfied. By  the  terms  of  the  writing  Itself,  the 
defendant  was  to  have  those  notes  wlklch  It 
selected  upon  surrender  by  It  (rf  a  correspond- 
ing amount  of  this  Indebtedneu.  And,  In 
■any-  view,  the  defendant  could  have  had  no 
tftlu  In  the  Barth  note  unless  and  until  It  be- 
came a  part  of  the  surplus  and  should  be  se- 
lected. It  cannot  be  Imown  whether  It  would 
have  been  remaining  in  BIgelow's  hands  after 
the  payment  to  the  associated  banks  was  com- 
plete. If  It  were  pemiisaible  to  consider  prob- 
abilities, It  seems  more  likely  that  It  would 
have  been  paid,  and  the  proceeds  gone  to  the 
associated  banks,  for  this  is  said  to  have  been 
a  perfectly  good  note,  and  would,  most  likely, 
have  been  paid  at  maturity.  So  there  can  be 
no  ground  for  claiming  that  the  defendant 
gave  the  Barth  note  for  the  note  In  contro- 
Teny.  It  tieVer  bad  that  note,  either  In  pos- 
sesion or  control,  so  as  to  entitle  It  to  give 
OF  to  trade  It.  And  this  Is  all  the  considera- 
tion which  It  claims  to  have  given  tor  the 
note  In  controversy.  It  neither  gave  nor 
promised  to  give  any  consideration  whatever 
for  either  the  Barth  note  or  for  the  note  In 
sntt  So  it  Is  clear  that  the  defendant  never 
purchased  the  note  in  controvengr,  nor  ac- 
quired any  title  to  It. 

But,  even  if  It  could  be  held  that  at  some 
time  some  Interest  In  this  note  passed  to  the 
defendant.  It  could  not  well  be  held  that  it 
was  a  bona  fide  purchaser.  To  have  that 
character,  not  only  must  value  be  glv^  but 
the  paper  must  be  obtained  In  the  nsunl 


couiH  o<  bastnesB.  To  ptodge  eoaxmtKM 
paper  as  aecortty  l«r  anteeedeot  debti,  or  to 
torn  it  out  fn  paymemt  of  aach  debts.  Is  reeog- 
nioed  as  being  In  due  cotttse  of  bostnesa. 
But  It  Is  nnasnal  to  make  pledges  or  sales  ot 
paper  wbjch  Is  anaseertaiaed  and  tnldeiitl- 
fled,  and  not  delivered.  Ordisaniy,  the  par- 
ticular paper  sold  or  hedged  Is  MentMfed  and 
delivered.  Wbile  It  is  not  necesssTy  always 
that  there  shall  be  aetnal  deUvery.  It  Is  be- 
lieved that  there  mcst  be  an  actual  tninsfer 
of  specific  and  designated  paper,  and,  la  the 
absence  of  iMtrery,  there  must  be  exceed- 
ingly strong  proof  that  a  valM  trauafer  was, 
in  fact,  made,  and  that  Hie  title  bad  passed 
(Uussell  V.  Sendder,  42  Barb.  31);  for  In  that 
ease  the  evIAsDce  of  title  which  possession 
gives  Is  withheld  from  the  purchaser.  So,  a 
mere  assignsMit  of  the  note  la  not  equlvaleiit 
to  the  lodorseaieBt  and  deUvery.  HaH  r. 
Swartbevt,  29  Mich.  249;  Baad.  0»m.  Papa; 
I  080.  Delivery  or  the  want  ef  it  Is  consid- 
ered a  signifleaDt  fact,  for  possession  at  such 
paper  Is  presumptive  evidence  ef  title;  and, 
usually,  a  sale  of  cMnsserclal  paper,  or  a 
pledging  of  It  for  security.  Is  aeccwapaaled  by 
delivery.  So,  it  has  been  held  that  a  use  of 
commercial  paper  as  security,  by  the  inter 
vention  of  a  trustee,  is  not  In  the  usual  couree 
of  business.  Roberts  v.  Hall,  37  Conn.  205. 
Ib  this  case  no  designated  or  Identified  papw 
was  eitlier  truiirferfed  or  deUveied  t»  tbe  de- 
fendant It  cannnt  be  said  ts  have  become 
the  purchaser  of  aqy  partlcabtf  or  specMsd 
p^r.  in  the  usual  eeurse  oC  bnslDSH.  U  dU 
not  purcba«e  the  note  la  cc»trora«y,  in  tbe 
asual  couiae  of  businesik  Tbe  judgsMnt  of 
the  superior  court  of  MUwaokea  county  is  af- 
flnued. 


OTATE  er  rel.  MTLRBA.  Atty.  Gen.,  T. 
JANBSVILLEI  WATBH-POWBR 
GO.  et  al. 

{Supreme  Court  of  Wiscossln.   March  10,  1S9G.) 

Quo  WAsai.no'-ToavHTtTaa  o»  ftASoaisti— 
BtToprsb. 

1.  On  presentation  ot  a  petition  by  the  at- 
torney general  for  permiasioD  to  bring  an  action 
In  the  name  of  the  state  to  forfeit  the  franchises 
of  a  corporation,  the  facts  and  circiimstancea  of 
the  case  and  the  motives  for  inatitatlng  tbe  pro- 
ceedings may  lie  considored  in  determining 
whether  leave  xboiikl  be  granted. 

2.  UnlesB  tluTo  is  shown  to  l)e  a  clear  and 
wiHful  miMiHP,  abuse,  or  nonoae  of  the  fran- 
chises sought  to  be  forfeited,  or  a  violation  ot 
law,— somothiDg  that  strikes  at  tbe  very  groood- 
work  of  tbe  contract  between  tbe  corpomtion 
and  the  sovereign  power,  amounting  to  willful 
abuM  of  power  or  violation  of  law,  within  the 
saoaning  of  the  statute,  whereby  the  corporation 
fails  to  fulfill  the  very  <lesiga  and  purpose  of  its 
organization,— leave  will  nut  be  granted  to  the 
court  to  resort  to  the  extraordinary  remedy  for 
forfeiture  of  its  fraschiae. 

3.  On  siurh  an  apiilicatioD  counter  affidavits 
may  be  used,  and  where  material  allegations  of 
the  petition,  on  informntion  and  belief,  are  so 
overcome  by  positive  affidavits  and  proofta  in 
oppoeitiou  tltereto  a»  to  establish  .the  fact  in- 
volved againut  the  petitioner  beyond  dispute, 
such  allegations  should  not  be  conridered. 
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4.  The  right  to  institate  an  action  for  the  . 
forfeiture  of  the  franchise  of  a  corporation  b7 
the  state  may  be  waived  by  delay  and  conduct 
iaeoDBistest  with  the  enforcement  of  such  right. 

fi.  Where  the  state  delaya  In  moTiug  for  a 
conaiderable  lengith  of  time  after  the  facts  relied 
upon  for  the  forfeiture  are  known,  and,  in  the  ; 
meantime,  the  corporation  is  required  to  expend 
considerable  sttms  of  money  in  carrying  out  the 
design  and  purpose  of  its  creation,  such  delay, 
under  the  circumstances,  will  operate  as  a  waiv- 
er of  the  right  to  institute  such  an  action.  j 

Aji^icatJen,  on  tlw  nation  of  the  attoni«; 
geaam,  far  leave  to  iMrlag  proceedings  against 
the  JamevUle  Wat«:-Pow«r  Company  and 
others,  to  declare  a  forfeiture  of  the  trancUBe 
of  tbe  co^wntkn.  Denied. 

M.  G.  JeCTris,  John  Wlnans,  and  W.  EL  i 

Mylrea.  Atty.  Gen.,  for  plaintiff.    WUlIam  \ 

Ruger.  B.  M.  Hyzer,  and  W.  G.  Wheeler,  for  ■ 
deffflidants. 

MAKSHAIilj,  J.  This  Is  an  application  by  | 
the  attone^  general  for  leave  to  file  an  iufor- 
Diatkm  In  the  nattu«of  a  quo  warranto  against 
ibe  JaneevUle  Water-Pow^  Company  and 
others  to  ferCeit  tbe  corporate  franchise  of 
snch  company  and  other  franchlaes  owned  by 
It.  The  petition  stotoi,  In  substance,  that  the 
coutMUky  was  htcorpwated  July  16,  1887,  for 
the  sole  purpose  of  constracting,  aeaulrlng, 
and  operating  a  system  of  waterworks  in  the 
city  of  JaaeBviUe.  and  has  ever  since  existed 
OS  such  aerpotation;  that  during  tbe  yesr  18S7 
said  city,  pursuant  to  chapter  1C4,  Prlv.  & 
Log:  Laws  1887,  by  ordinance,  upon  terms 
and  coaditloBS  tber^  q;>ecLfied,  granted  to 
the  firm  of  Tomer,  Clarke  &  Rawson  a  fran- 
chise to  estabUsh  a  system  of  waterworks,  to 
fumiab  nid  dty  with  fixe  protection,  and  to 
supply  wholesoaie  water  to  the  Inhabitants 
iberef^,  for  public  and  domcslic  use;  that 
'  ueh  ordiuatice  was  duly  acc^ted  by  said 
firm;  that  they  thereaftw  conveyed  their 
rights  imder  the  same  to  said  water  oompany; 
that  such  coi^wny  thereafter  contracted  with 
ii  coBstroction  ompanyt  composed  of  stock- 
holden  and  offic«8  of  the  water  company,  for 
the  bidldhig  of  soch  waterworks;  that  the 
water  plaat  was  duly  constructed,  satioCae- 
torily  to  the  dty,  and  accepted  by  It  on  or  be- 
fore Angust  6,  1888.  and  that  the  water  com- 
pany has  since  operated  the  same.  The 
^rrounds  upon  ^hich  it  is  claimed  the  corpo- 
rate and  other  franchises  should  be  forfeited  ; 
ore  mainly  as  follows:  (1)  Violatious  of  the 
<-ond]ti<His  of  the  ordinance  upon  which  the 
franchise  was  granted,  in  ttiat  the  said  water 
company  has  failed  to  furnish  wholesome  wa- 
ter as  therein  provided,  has  refused  to  sell  wa- 
ter to  tbe  inhabitants  of  tbe  city  at  meter 
rates,  baa  neglected  to  comply  with  the  ordi- 
nance In  respect  to  fomishlug  fire  protection, 
and  has  neglected  to  furnish  water  wholly 
from  artesian  welis.  (2)  Violatious  of  law  In  i 
reipect  to  the  organisation  and  business  man-  | 
agement  of  the  corporation,  in  that  it  has  is-  i 
roed  bonds  In  excess  of  the  cost  of  construct-  | 
ing  the  waterworks,  and  has  Issued  stock  ; 
without  tbe  same  having  been  CuUy  paid  In  , 
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money  or  its  equivalent  (8>  Tlotatlons  of  the 
ordinance  In  respect  to  keeping  accurate  books 
of  aoceunt  of  the  cost  of  canstructiog  tbe 
works  and  operatlBg  the  same,  fn  that  it  was 
provided  by  such  onUnmce  that  the  city 
Bhoold  have  the  right  to  acqaln  the  works  by 
purchase  at  tbe  end  of  seven  years  from  their 
acceptance  by  the  dty,  at  a  sum  suffldent  to 
return  to  the  owners  tbe  foU  cost  thereof  and 
seven  per  cent  anmuai  Interest  thereon,  the 
same  to  be  ascertained  from  the  books  of  such 
owners,  together  with  a  sworn  statement  of 
the  cost  of  constraotion,  with  eipeuses  and 
earnings,  and  that  the  grantees  of  the  fran- 
chise, their  successors  and  assigns,  should 
keep  accurate  books  showing  such  cost  ex- 
penses, and  earnings,  and  that  a  fraudulent 
failure  so  to  do  should  vacate  and  annul  the 
franchise  aad  all  privUeges  granted  under  it; 
that  the  dty  gave  due  notice  of  its  election  to 
purchase  the  works  under  such  reserved  r^lit, 
and  required  tbe  sworn  statfflnent  to  which  it 
was  entitled;  that  In  respouae  thereto^  a 
fraudulent  and  false  statement  was  rendered; 
that  it  was  not  taken  from  books  of  account 
accurately  kept,  as  provided  In  the  wdlnsnce, 
and  was  known  by  the  of&cers  of  the  corpora- 
tion who  made  It  to  be  false  and  fraudulent; 
that  there  has  been  a  total  neglect  to  keep 
books  of  account  as  required  the  ordinance; 
and  that  such  neglect  tias  bem  with  fraudu- 
lent purpose,  to  practically  annul  that  part  of 
the  ordinance  giving  the  dty  the  right  to  ac- 
quire the  works  by  purchase.  It  is  plain 
from  an  examination  of  tbe  petition  that  the 
ground  of  complaint  chiefly  relied  upon.  Is  tbe 
one  mentioned  in  subdivision  3.  The  allega- 
tions are  chiefly  on  Information  and  belief. 
All  are  denied,  and  these  in  regard  to  viola- 
tious of  the  OFdJQunce  in  req;>ect  to  the  opera- 
tion of  the  works  are  met  by  proofs  to  tbe 
contrary  of  the  most  positive  and  satisfactory 
character.  And  it  is  made  to  ai^)ear  that 
substantially  al\  tbe  facts,  particularly  in  re- 
gard to  the  matters  referred  to  In  subdivision 
3,  were  fully  known  and  taken  official  notice 
of  by  the  dty  as  early  as  November,  1894,  at 
which  time  an  action  was  brought  in  the 
circuit  court  to  determine  the  cost  of  the  wa- 
ter plant,  and  to  forfeit  Its  franchises,  which 
action  Is  still  pending;  that  since  the  com- 
mencement of  such  action,  tbe  city  has  rec- 
ognized the  existence  of  such  franchises  and 
the  water  company's  obligatloos  in  the  prem- 
ises by  requiring  It  to  make  large  and  exi>en- 
Bive  extensions  to  the  water  mains,  and  put 
in  additional  hydrants,  necessitating  other  im- 
provements, including  an  additional  artesian 
well.  And  It  appears  that  the  alleged  ylola- 
tloDs  of  tbe  ordinance  In  respect  to  keeping 
accounts  of  tbe  cost  of  construction  are  all  de- 
nied; and  that  they  took  place,  if  at  all,  be- 
fore any  of  tbe  present  stockholders  of  the 
corporation  were  interested  In  tbe  company; 
and  that  they  have,  at  considerable  expoiise. 
endeavored,  in  good  faith,  to  supply  all  the 
information  in  that  regard  required;  and  that 
In  any  event  tbe  city  could  not  at  the  present 
tiu^  Incur  the  Indebtedness  requisite  to  lPUI^ 
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chase  the  woAa  without  exceeding  Ita  constl- 
tutlonal  limit 

The  foregoing  containa,  BubBtentiallr,  a  cor- 
rect statement  of  the  case  upon  which  we  are 
to  determine  the  question  or  whether  the 
sovereign  power  of  the  state  ought  to  Inter- 
fere to  forfeit  the  franchises  of  the  alleged 
ofTendlng  corporation,  and  to  wind  up  ita 
affairs.  The  granting  or  refusing  this  appli- 
cation rests  in  the  sound  discretion  of  the 
court.  The  legislature,  in  providing  that  an 
action  may  be  brought,  under  section  3241, 
Rev.  St.,  only  by  leave  of  this  conrt,  upon 
cause  shown,  obvloosly  did  bo  for  a  purpose. 
The  law  requires  that  the  power  thus  In- 
tmsted  to  the  court  shall  be  ezerelsed  and 
leave  granted  or  denied  as  the  public  Interest 
appears  to  demand,  upon  due  consideration 
of  the  facts  of  eacli  particular  case.  To  mere- 
ly examine  the  petition,  and  if,  taking  ail 
the  auctions  thereof,  whether  upon  Infor- 
mation and  belief  or  ottierwise,  into  consid- 
eration as  true,  it  prima  fade  states  a  cause 
of  action  or  facts  tliat  might  support  a  Jud^r- 
ment,  would  be  a  failure  to  exercise  tliat 
sound  jndicial  discretion  which  the  law  con- 
templates, amounting  to  an  abuse  of  judicial 
duty.  While  courts  differ  on  this  question, 
the  weight  of  authority  is  In  favor  of  the  rule 
that  the  facts  and  drcumstaacra  of  each  par- 
ticular case,  and  even  the  motives  tor  insti- 
tuting the  proceediiigs,  may  be  consld^vd. 
Attorney  General  v.  Sheffield  Gas  Consum- 
ers' Co.,  3  De  Gex,  M.  &  G.  304;  Attorney 
Goieral  v.  Cambridge  Consumers'  Gas  Co.,  4 
Ch.  AQp.  71.  And  especially  In  case  of  a 
Bolvent,  active  corporation,  carrying  out,  at 
the  time  of  the  application,  the  purposes  and 
designs  of  its  creation,  performing  duties  of  a 
quasi  public  character,  having  to  do  with  the 
dally  necessities  of  a  large  number  ot  people,  ' 
and  where  large  suras  of  money  have  been  in-  . 
vested,  and  securities  therefor  are  held  by  | 
Innocent  parties,  whose  security  depends  up-  ' 
on  a  continuance  of  the  corporation,  unless  ' 
there  Is  a  clear,  willful  misuse,  abuse,  or 
Donuse  of  the  franchises  sought  to  be  for- 
feited, or  violation  of  law,— something  that 
strikes  at  the  very  groundwork  of  the  con- 
tract between  the  corporation  and  the  sov- 
ereign power;  something  that  amounts  to  a 
plain,  willful  abuse  of  power  or  violation  of  ; 
law,  within  the  meaning  of  the  statute  on  the  ' 
subject,  whereby  the  corporation  fails  to 
fulfill  the  very  design  and  purpose  of  Its  or- 
ganizati«n,— leave  will  not  be  granted  by  tlie 
court  to  resort  to  the  extraordinary  remedy 
for  a  forfeiture  of  Its  franchises.  State  v. 
Farmers'  College.  32  Ohio  St.  487;  Attorney 
General  v.  Erie  &  K.  R.  Co.,  55  Mich.  ir..  20 
N.  W.  606;  State  v.  Commercial  Bank  of  Gin-  < 
clnoati,  10  Ohio,  535.  Leave  will  not  be 
granted  if  to  forfeit  the  franchises,  under  the 
circumstances,  will  be  inequitable,  or  will  not 
have  the  effect  of  remedying  the  grievances 
complained  of,  or  the  proceeding  is  not  in 
good  faith.  The  counter  affidavits  used  on 
the  application  should  be  considered,  and 
material  allegatlona  on  Information  and  be- 


lief, which  are  so  ovemwoe  by  positive  affi- 
davits and  proofs  In  oppoaltlMi  tho«to  as  to 
establish  the  fact  lnv<dved  against  the  peti- 
tioner l)eyond  dispute,  should  not  be  con- 
sidered. Thomp.  Corp.  I  67S6,  The  rule 
which  g«ierally  prevails  In  this  regard  Is  well 
stated  in  State  v.  0>mmercIal  Bank  of  Gln- 
cinuati,  10  Ohio,  535,  as  follows:  "The  conrta 
proceed  with  extreme  caution  In  proceedings 
having  for  their  object  the  forfeiture  of  cor- 
porate franchisee,  and  such  forfeitures  are 
not  to  be  allowed  except  under  express  lim- 
itations of  the  ctiarter,  or  tar  plain  aboae  of 
power,  by  which  the  corporation  fUls  to  ful- 
fill the  dealgn  and  purpose  of  Ita  organlza- 
tlon;"  also,  in  effect,  that  the  extreme  remedy 
of  forfeiture  will  not  be  allowed  where  there 
are  other  remedies  adequate  to  redress  the 
grievances  complained  of;  that  the  remedy 
of  forfeiture  la  the  last  resort,  certainly  not 
allowed  where  compenaatlon  in  damages  will 
substantially  remedy  the  violation.  High, 
Extr.  Rem.  i  649.  Without  proceeding  fur^ 
ther  to  discuss  the  principles  of  law  Involved 
and  the  practice  In  such  cases,  we  are  war^ 
ranted  in  saying  that  the  allegations  of  the 
petition  i^resented.  In  respect  to  vlolatlona  of 
the  franchises  in  matters  pertaining  to  the 
operatlDn  of  the  works  and  the  water  service, 
are  so  overcome  by  the  affidavits  and  other 
proofs  tliat  the  case  in  that  respect  faUs  to 
show  any  warrant  for  the  institution  of  pro- 
ceedings to  forfeit  the  franchise  of  the  cor- 
poration. 

In  regard  to  violations  of  law  alleged  In  re- 
spect to  overbonding  and  Issuing  corporate 
stock  without  payment  In  money  or  Its  equiv- 
alent, which  happened  at  or  about  the  time 
of  the  organization  of  the  corporation,  up- 
ward of  eight  years  ago,  it  is  not  perceived 
how,  under  the  facts  of  this  case,  the  public 
have  a  sufficient  interest  or  are  sufficiently 
prejudiced  in  the  matter  that,  after  the  lapse 
of  such  a  period  of  time,  the  state  should 
Interfere  to  forfeit  the  corporate  franchises. 
While  such  forfeiture  might  have  the  effect  to 
punish  the  corporation  itself,  to  the  great  and 
Irreparable  damage  of  the  present  stockhold- 
ers and  the  holders  of  the  bonds,  it  is  not  per- 
ceived how  It  wonld  have  any  other  effect; 
and  we  think,  on  the  whole,  the  doctrine  of 
estoppel  by  laches,  hereafter  referred  to, 
should  apply.  We  suggest  in  this  connection, 
on  a  subject  of  practice,  that  the  water  com- 
pany is  the  only  proper  defendant  here;  that 
this  proceeding  is  not  in  the  nature  of  a  Mil 
in  equity,  where  all  persons  may  be  made 
defendants  who  have  or  claim  an  Interest  In 
the  controversy  adverse  to  the  philntlff,  or  are 
necessary  to  a  complete  determination  or  set- 
tlement of  the  question  involved;  it  Is  a  pro- 
ceeding under  the  statute  solely  against  the 
alleged  offending  corporation,  and  It,  only, 
should  have  been  named  as  defendant 

As  to  the  neglect  to  keep  accurate  books  of 
account  of  the  cost  of  construction  and  oper- 
ating expenses  and  the  earnings,  whereby  It 
is  alleged  that  the  city  Is  prejudiced  In  re- 
spect to  aercislng  Its  option  to  wnnlre  the 
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works  b7  purcbaae^  It  is  by  no  means  clear 
that  a  failure  to  otwerre  condlUooB  inserted 
in  the  wdlnaBce  to  aid  the  city  in  determin- 
ing the  cost  of  the  works  In  tlie  event  of  a  de- 
sire to  purchase  constitutes  a  ground  for  tm- 
felture  at  the  suit  of  the  state:  but  the  view 
we  take  of  the  matter  renders  it  unnecesaary 
to  decide  tliat  question.  It  is  claimed  on  the 
part  of  the  defendant  company  that,  in  any 
event,  the  right  of  the  state  to  forfeit  its 
franctaises  has  been  waived.  On  the  con- 
trary, it  Is  claimed  on  the  part  of  the  petl- 
tSoners  that  the  state  cannot  be  beld  to  have 
Waived  such  rigbt  by  any  laches  shown  w 
any  act  on  the  part  of  the  city.  That  the 
forfeiture  nt  the  franchises  at  the  corpmao 
tlon  may  be  waived  by  the  state  Is  not  se- 
riously denied.  Attorney  Qeneial  v.  Pitts- 
burs  By.  Ca,  6  Xted.  4D6;  People  v.  Ulster  ft 
D.  B.  Co.,  128  N.  Y.  240,  28  N.  E.  630;  Peo- 
ple T.  Manhattan  Oo^  9  Wend.  801;  State  t. 
Fourth  M.  H.  TnmpUu,  15  N.  H.  162;  5  Am. 
Law  Reg.  (N.  8.)  677;  C!om.T.  New  Toife,  L.  BL 
&W.CoBlOo.,10Pa.GaCtB.128;  and  Fos- 
ter T.  Gity  of  Jollet,  27  Fed.  890,— are  among 
the  autborttlu  <a  the  subject  brought  to  our 
attentlw  in  the  bri^  of  oounsel,  to  which 
many  more  might  be  added.  But  It  is  con- 
tended that  the  stste,  only,  can  waive  the  for- 
feiture; that  acts  on  the  part  of  the  city  of 
Janesville  do  not  affect  the  matter.    It  is  true 

.  that  a  waiver  by  the  dty  Is  not  binding  up- 
on the  state.  Nevertheless  It  would  be  going 
too  far  to  say  tliat  acts  which  would  estop  the 
city  cannot  be  taken  notice  of  and  given  ef- 
fect to  on  this  application.  The  state  may 
waive  the  right  to  bring  an  action  on  behalf 
of  the  pnUic  by  mere  delay  In  moving  to  In- 
sDtute  proceedings  whUe  the  corporatlou,  in 
carrying  out,  in  good  faith,  the  purposes  of 
the  organization,  expends  large  sums  of  mon- 
ey; so  held  in  Attorney  General  v..  Sheffield 
^  Gas  Consumers'  Oo.,  3  De  Gex,  M.  &  G.  'AH,  a 
well-considered,  leading  English  case,  where 
Lord  Justice  Turner  uses  the  following  lan- 
guage: "That  dday  wlU  affect  the  attorney 
general  as  much  as  a  private  Individual  I  am 
not  prepared  to  say;  but.  In  my  opinion.  It  is 
a  circnmstance  to  be  con^dered  In  determin- 
ing the  question  whether  the  court  should  in- 
terfere, although  the  application  be  by  the  nt- 

.  tomey  general  on  behalf  of  the  public."  In 
Com.  V.  Bala  &  B.  M.  Turnpike  Co..  153  Pa. 
St.  47.  25  AtL  1105,  the  court  goes  further, 
and  holds  that  In  case  of  delay,  accompanied 
by  circunastances  which  would  estop  individ- 
uals, the  state  is  equally  estopped.  Tbe  cir- 
cumstances there  were:  A  corporation  had 
been  allowed  to  proceed  and  ezi>end  large 
sums  of  money,  when  the  facts  relied  upon 
In  tbe  application  for  leave  to  bring  the  ac- 
tion to  forfeit  Its  franchises  were  notorloua 
Held,  that  the  delay,  under  the  (^cumstan^ 
ces,  created  an  estoppel,  so  as  to  effectually 
prevent  the  Institution  of  such  proceedings. 
The  court,  In  effect,  said:  If  the  complain- 
ant were  a  private  individual,  the  court  would 
not  hesitate  to  say  ttiat  bis  laches  were  a  bar; 
snd  tbe  same  rule  holds  good  notwithstand- 


ing the  appUcstton  Is  by  tbe  attorney  general 
on  behalf  of  the  stste.  The  question  in- 
v<dved  Is  not  one  under  the  statute  of  limita- 
tions, but  one  of  Ischea,  which  may  be  lm- 
puted  to  tbe  state  as  welt  as  to  an  IndlvlduaL 
While  time  does  not  run  against  the  state^ 
tim^  together  with  other  elements,  may  make 
up  a  species  of  fraud,  and  estfip  even  sover^ 
elgttty  from  exercising  Its  legal  rights.  To 
the  same  effect  are  Wllmott  v.  Barber,  15  Ch. 
DIv.  106;  Attorney  General  r.  Johnson,  2 
Wlls.  Gta.  102;  Attorney  General  v.  Delaware 
&  B.  B.  R.  Co.,  27  N.  J.  Eq.  1.  The  prln- 
dplee  here  maintained  should  be  quite  rigid- 
ly vplled  where,  as  In  this  case,  the  cor- 
poration has  not  merely  been  allowed,  but 
has  been  compelled,  by  those  chiefly  interest- 
ed and  the  real  moving  parties,  to  proceed 
at  great  expense,  under  tbe  franchises  sought 
to  be  annulled,  for  a  considerable  period  of 
time,  while  the  facts  relied  upon  as  grounds 
for  forfeiture  have  been  all  well  known. 

Without  taking  further  time  to  discuss  the 
subject,  we  hold  that  delay  in  movbig  for  leave 
tocommencetheactlon,  with  the  other  elements 
referred  to,  constltates.  on  this  application 
for  the  exercise  of  the  dlseretlonaiy  power  of 
the  court,  an  effectual  walv«  of  the  barsh 
and  extraordinary  remedy  of  proceedings  un- 
der the  statute  to  forftit  the  fraachises  of  the 
company,  snd  that  this  application  should 
therefore  be  denied.  Sbe  application  for 
leave  to  bring  an  action  against  the  Janes- 
ville Water-Power  Company  to  forfeit  Its 
franchises  is  denied. 


NORTHWESTERN  IRON  CO.  et  al.  v. 
LEHIGH  COAL  &  IRON  CO.  et  al. 

(Supreme  Court  of  Wisconstai.  March  10,  1896.) 
CouBTS  —  CoNri.iCTiNO  Jurisdiction  —  How  Ds- 

TBBMIMED— APFOIMTMBHT  OF  RlOBIVEU. 

1.  Where  a  sufficieDt  complaiat  has  hem 
filed  and  served,  asking  for  the  sequeetration  of 
the  property  of  a  debtor  corporation  and  tbe  ap- 
pointment of  a  receiver,  and  the  court  has  issued 
an  order  to  show  caune  wtiy  a  recaver  should  not 
be  appointed,  and  forbidding  intorference  with 
the  assets  of  tbe  corporation  pending  the  motion, 
a  like  court  in  another  county  cannot,  by  declsr- 
ing  tike  corporation  insolvent,  and  awointing  a 
receiver  therefor,  acquire  superior  Jurisdiction, 
where  such  proceedinga  are  had  while  the  order 
to  show  cause  and  tbe  restraining  order  are  pend- 
ing in  the  other  court 

2.  The  orders  of  tbe  second  court  are  irregu- 
lar, but  not  void,  and  the  receiver  appointed  by  it 
wili  be  deemed  a  receiver  de  facto,  who!>o  acts 
and  contracts  are  to  be  observed,  and  who  is  en- 
tilled  to  compensation  for  his  services  while  act- 
ing as  such. 

Appeal  from  superior  court,  Milwaukee 
county;  J.  C.  Ludwlg,  Judge. 

An  action  was  begun  by  tbe  Lehigh  Coal  A 
Iron  Company  against  tbe  West  Superior  Iron 
&  Steel  Company,  In  the  superior  court  of 
Douglas  county,  for  Itself  and  all  other  cred- 
itors of  defendant,  for  a  sequestration  of 
property,  and  appointment  of  a  receiver. 
Subsequently  the  defendant  was,  in  the  su- 
perior ooort  of  Milwaukee  ceunj 
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Insolvent,  and  a  retvlT'-r  appointed  tbere  took 
charge  of  all  the  assets.  Prom  certain  orders 
of  .tlie  cotirt  Id  Milwaukee  county,  plaintiff 
and  others  appeaL  Reversed. 

The  West  Saperiw  Iron  &  Steel  Company 
la  a  Minnesota  corporation,  which  owned  and 
(^iMated  a  taige  plant  tor  the  manufacture 
of  Inn  and  steel,  and  a  large  amount  of  real 
and  personal  estate  in  Dougtas  CoonQ-,  In 
this  state.  In  March  of  the  year  18M  It 
owed  a  large  amount  of  debts  and  was  In- 
solvent Creditors  were  pressing,  and  Its 
property  was  b^ng  levied  on  and  tafcen  by 
attachments.  The  Lehigh  Coal  &  Iron  Com- 
pany was  <me  of  Its  creditors,  having  two 
judgments  for  large  amonnts,  upon  which  ex- 
ecations  Issued  to  Douglas  county  had  been 
returned  wholly  unsatisfied.  On  Blarch  2^ 
18B4,  the  Lehigh  Coal  ft  Iron  Company  com- 
menced an  action,  In  the  superior  court  of 
DougUs  coonty,  In  the  nature  of  a  creditors* 
action,  on  behalf  of  Itself  and  all  other  cred- 
itors of  the  West  Superior  Iron  ft  Sted  Com- 
pany, against  tbe  West  Snp^r  Iron  ft  Sted 
Company;  the  Land  ft  River  Improvement 
Company,  James  K.  McOrath,  as  sheriff  of 
Douglas  county,  the  Central  Trust  Company, 
and  Robert  Kelley,  creditors  of  the  West  Su- 
perior Iron  ft  Steel  Company;  and  others, 
Btockbolders  In  that  cwporatkm,— asking  for 
a  sequestration  of  the  i»nqperty  of  the  AOitox 
corporation  and  th*  appointment  of  a  receiv- 
er. On  the  20tb  day  of  March,  18M,  the  sn- 
perior  court  of  Douglas  coonty  made  an  order 
requiring  the  said  defendants  to  show  canse 
before  that  court,  on  the  23d  day  ot  April. 
1894,  In  ^feet,  why  the  said  property  should 
not  be  sequestrated,  and  a  receiver  thereof 
appointed,  and  that,  In  tbe  meantime,  the  de- 
fendants entirely  refrain  from  all  manner 
of  Interference  with  the  property  of  the  debt- 
or coEporatkm.  Tbte  order  was  served  upon 
an  Ota  prlndpal  defendants,  prior  to  April  1, 
18M.  On  April  18,  1891,  the  defendants  the 
West  Superior  Inm  ft  Steel  Company,  the 
Land  ft  River  Improvement  Company,  and 
some  otlieiB,  appeared  and  demurred  to  the 
complaint  therehi.  On  April  19.  1891  the 
Northwestern  Iron  Company  commenced  an 
action.  In  the  superior  court  of  Milwaukee 
county,  against  the  West  Siqierlor  Iron  ft 
Steel  Company,  tbe  I^nd  ft  Rlvra-  Imj^ve- 
ment  Company,  and  James  EL  McGratb. 
These  defendants  were  also  defendants  In  the 
earlier  action,  which  was  pending  In  the  su- 
perior court  of  Douglas  county.  On  the 
same  day  of  tbe  service  of  the  summons  and 
complaint  in  this  later  action,  tbe  defendant 
the  West  Superior  Iron  ft  Steel  Company 
served  Its  nnverlfled  answer,  thus  waiving  de 
lay;  and  the  superior  court  of  Milwaukee 
connty  there1^>on.  on  the  same  day,  made  an 
order  by  which  It  declared  the  West  Superior 
Iron  ft  Steel  Company  to  be  Insolvent,  and 
appointed  Robert  Kelley  receiver  of  all  Ifai  ef- 
fects, both  real  and  personal,  and  enjoined  the 
Lehlgb  Coal  ft  Iron  Company  and  all  other 
creditors  of  the  Insolvent  corporation  from 
taking  any  tnrOnes  proceedings  or  bringing 


any  actions  against  it.  EeDey  took  Immedi- 
ate possession  of  assets.  The  appellants  had 
no  notice  of  these  proceedings  or  wders  until 
long  afterwards.  The  proceedings  In  liie  VXl- 
wankee  superior  court  woe  afterwards  sa 
amended  as  to  make  the  appellants  the  Lehig^i 
Goal  ft  Iron  Company  and  S.  T.  Norvell,  an- 
other creditor  of  the  Insolvent  corporation, 
fendanta  therein,  and  the  complaint  was  9o 
amended  as  tn  be  In  tibe  nature  of  a  eredlton' 
Ml]  In  behalf  of  the  Northwestern  Iron  Com- 
pany and  all  other  creditors  of  the  West  Sa- 
pwlor  Iron  ft  Steel  Company.  The  app^- 
lants  answeted  In  that  action,  setting  up. 
among  other  ttilnga,  tbe  pendency  of  the  ac- 
tion in  the  superior  court  of  Douglas  county, 
and  the  order  made  therein,  enjoining  inter- 
ference  with  the  property  of  the  debtor,  anl 
aAing  that  the  action  be  dismissed,  and  the 
receiver  discharged,  and  the  property  held 
sut^ect  to  the  Jurisdiction  of  the  superior 
court  of  Douglas  county,  all  of  which  was  re- 
fused. On  June  20,  1895,  the  complabit  hi 
this  action  In  the  superior  court  of  Mllwanke.' 
county  was  htid  by  tbis  court  not  to  state  a 
cause  of  action.  90  Wis.  670,  63  N.  W.  7^. 
and  04  N.  W.  323.  The  motion  pending  in 
title  superior  court  of  Dot^las  county,  on  tbe 
order  to  show  canse,  returnable  April  23, 1891. 
bad  been  submitted  and  held  for  decision  un- 
til this  time.  The  superior  court,  then,  on 
Jnne  21,  1895,  made  an  order  by  which  It 
appointed  Thomas  O.  Alvord  receiver  of  tbe 
property  of  the  West  Siq>erior  Iron  ft  Sterl 
Company.  Alvord  qualified  by  filing  an  ap- 
proved bond,  and  at  once  took  possession  of 
the  plant  and  property  of  the  Iron  and  steel 
company.  In  the  absence  of  Robert  Kelley. 
and  wlUiout  redstance  by  the  parties  In 
charge.  On  the  same  day  he  served  upon 
Kelley  a  copy  of  bis  appointment  and  bmd. 
and  notified  him  that  be  had  taken  poasesstcm 
of  the  pr(q>erty.  On  June  22,  1895.  two  or 
ders  to  show  cause  why  the  order  which  ap- 
pointed Robert  Kelley  receiver  and  enjoined 
the  creditors  from  further  proceedings  should 
not  be  vacated.  Issued  by  the  superior  coon 
of  Milwaukee  connty,  one  on  tbe  motion  of 
the  Lehigh  Coal  ft  Iron  Company  and  one  on 
the  motion  of  S.  T.  Norvell,  returnable  July  L 
1895,  were  served.  At  the  same  time  an  or- 
der to  show  cause  why  Thomss  O.  Alvord 
should  not  bp  punished  for  contempt  of  tbe 
court,  by  bis  Interference  with  the  posse  aslon 
of  the  receiver  Robert  Kelley,  made  by  the 
same  conrt,  and  returnable  on  the  same  date, 
was  served  Svtty  1,  1895.  The  conrt  over- 
ruled, in  both  cases,  the  motions  of  tbe  Lehi;;b 
Goal  ft  Iron  Company  and  of  S.  T.  NonreU 
to  vacate  the  order  by  which  Robert  KtXifj 
had  been  appirinted  receiver.  On  their  mo- 
tions, tbe  Illinois  Steel  Company  was  permit- 
ted to  intervene,  to  show  that  It  had  made 
certain  Important  contracts  with  Mr.  Kelley. 
as  receiver,  which  were  not  then  completely 
executed,  and  to  mge  that  the  complete  exe- 
cution of  tbese  contracts  be  not  disturbed  by 
the  vacation  of  the  receivership.  In  the  mt>- 
tlon  to  punish  Alvord  for  ^fe^tf^qinfc  IsA  order 
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vu  made  wbkdi  ftdjodged  Alrwd  to  In 
contempt  and  directed  a  writ  of  assfstance  to 
tw  lamed  to  reston  Ur.  EeDey  to  poawwlon 
of  tbe  plant  and  propert7.  From  each  oi 
these  three  orders  an  i^ipeal  is  taken. 

Roas,  Dw;er  &  Hanitch  and  Winkler,  Flan- 
ders, Smith,  Bottum  &  Vilas,  for  apjwUants. 
J.  F.  Harper.  J.  C.  Spooner,  Miller,  Noyes  & 
Miller,  and  Van  Dyke  &  Tan  Dykey  for  re- 
spondents. 

NEWMAN,  J.  (after  stating  the  fftcts).  The 
rule  which  goreras  these  aiveals  la  stated 
as  follows:  "The  settled  rule  of  law,  Id  all 
cases  of  conflict  of  Jurisdiction,  la  that  the 
court  which  first  takes  co^lsanee  of  the 
controreray  Is  entitled  to  retain  jurisdiction 
to  the  end  of  the  Utl^^«m,  and,  as  incidratal 
to  that  Jurisdiction,  to  take  possession  of  and 
to  control  the  res,  the  snbject-matter  of  the 
dispute,  to  the  ezdvalfm  of  all  interference 
from  other  ctnirta  of  co-ordinate  Jurisdiction. 
And  the  proper  attention  at  this  role  does 
not  require  that  the  coiul  which  flrst  takes 
Jurisdiction  of  the  case  shall  also  flnt  take, 
by  Its  offlcMS,  possession  of  the  thing  In 
controremy,  if  tanglMe  and  suac^rtlble  of 
aeisnre.  For  such  a  role  would  lead  to  un- 
seemly haste  on  the  part  of  officers  to  get  the 
pffl*f^ffi  poseesslMi  of  the  property,  and, 
while  the  court  first  appealed  to  waa  lUTes- 
tlgatlng  the  rights  of  the  reqpectlre  partlea, 
another  court,  acting  with  more  haste,  might, 
by  a  selsnre  of  the  pn^erty,  make  the  first 
suit  whfrfly  unaTalUng."  Unioa  Trast  Co.  t. 
BocMord.  B.  I.  ft  8i  U  B.  Oo.,  6  Blss.  197, 
Fed.  Oas.  No.  14,401:  Gaylord  t.  Ballroad 
Co..  ft  Biss.  286,  Fed.  Gas.  No.  5^;  1  Abb. 
U.  B.  Prac.  I  44;  12  Am.  &  Bng.  Bnc.  liaw, 
283,  and  cases  cited  In  notes.  It  cannot  well 
be  questioned  that  the  proceedings  in  the  su- 
perior court  of  Douglas  county  amounted  to 
an  assumption  of  Jurisdiction  of  the  contro- 
Teray  and  of  the  parties.  A  sufficient  com- 
piaiat  was  filed  and  serred.  The  order  to 
show  cause  why  a  reeetver  should  not  be  ap- 
pointed, and  forbidding  Interfermce  with 
the  assets  of  the  Inaolrent  corporation  pend- 
ing the  motion,  was  a  distinct  assertliHi  of 
Jurisdiction  of  both  the  parties  and  the  sub* 
jGct  of  the  litigation.  Neither  the  Validity 
nor  the  regularity  of  any  of  those  proceed- 
ings Is  questioned.  The  mere  bringing  of  the 
salt  subjected  the  property  of  the  Insolrent 
to  the  Jurisdlctlott  of  the  court,  without  man- 
ual seisure  by  Its  ofDcers,  and,  at  least  with 
the  order  restraining  Interference  with  the 
assets,  was  an  equitable  levy,  which  sub- 
jected the  property  completely  and  excluslre- 
ly  to  the  CMitrol  of  that  court.  Bragg  v. 
Gaynor,  85  Wis.  468,  65  N,  W.  919.    On  April 

18,  1894,  the  principal  defendant  and  others 
of  the  defendants  appeared  In  the  action, 
and  Joined  an  issue  of  law  therein,  thus  sub- 
mitting  themselves  and  the  crontroTersy  com- 
pletely to  the  Jurisdiction  of  that  court  Yet, 
as  soon  as  the  next  day  thereafter,  on  April 

19.  1884,  the  principal  defendant  appeared 


voluntarily  In  the  superior  court  of  Milwau- 
kee coun^,  ia  an  action  begun  ttiat  day, 
and  filed  its  answer,  by  which.  In  effect,  it 
CMifessed  Judgment;  and,  on  the  same  day,  the 
superior  court  of  Milwaukee  county,  by  Its 
order,  declared  the  principal  defendant  In- 
solvent, and  appointed  a  receiver  of  Its  as- 
sets, who  at  once  qualified  and  took  posses- 
aloo.  AU  this  transpired  before  the  return 
day  of  the  order  to  show  cause,  which  was 
pending  in  tbe  superior  court  of  Douglas 
county,  and  while  Its  restraining  order  was 
In  force.  It  was  done  with  the  knowledge 
of  at  least  the  principal  defendant,  and  with 
Its  active  co-operation.  Apparent,  It  was 
by  collusion  between  the  plaintiff  and  the 
l^ndpal  defmdant,  and  perhaps  oUier  de- 
feidants.  It  woB  consummated  with  mark- 
ed and  unusual  haste.  It  was  evidently  in 
pursuance  of  a  scheme  to  defeat  and  sup- 
plant the  Jurisdiction  of  the  superior  court 
of  Douglas  county.  If  such  a  scheme  couIU 
succeed.  It  would  snbrert  the  rule,  both  la 
Its  si^rit  and  purpose.  But  It  cannot  suc- 
ceed. The  Jurisdiction  of  the  superior  court 
of  Douglas  county  was  uclusiTe  of  all  Inter- 
ferouse  by  oQtex  courts.  -  Wben  this  situa- 
tion of  the  lltigatton  became  known  to  the 
superior  court  of  Wlwaukee  county.  It  should 
have  defined  further  to  Intermeddle.  It 
should  have  withdrawn  from  further  control 
ot  the  controversy  In  favor  ot  tiie  superiw, 
because  eariter,  JurlBdlcUoa  tO.  the  superior 
court  of  Douglas  county.  It  should  have 
vacated  its  order  whereby  It  had  appointed 
a  receiver  of  the  assets  of  the  principal  de- 
fendant It  shoidd  not  have  held  the  deceiv- 
er a^winted  by  the  superior  court  of  Douglas 
county  to  be  la  contempt  for  attempting  to 
ezerdae  the  functions  of  his  office. 

In  connection  with  Oxe  aivUcatlon  of  this 
rule  governing  cases  ot  conflicting  Jurisdic- 
tion, the  term  "Jurisdictton"  Is  not  used  In 
Its  absf^te  sense.  It  ts  a  rule  of  comity  and 
discretion.  It  ^ws  not  operate  so  radically 
as  to  render  the  orders  and  proceedings  of 
the  superior  court  of  Milwaukee  county  nec- 
essarily mere  nullitiea  Its  Jurisdictton  would 
have  been  perfect  and  unquestioned,  but  ttiat 
It  was  anticipated  and  prevent  by  an  ear- 
lier Jurisdiction.  It  had  Jurisdiction,  In  a 
general  sense,  both  of  the  partlea  and  sub- 
ject-matter. Its  orders  are  Irregular,  be- 
cause In  the  circumstances  unauthorized,— 
not  void.  The  receiver  should  be  deemed  a 
receiver  de  facto  at  least.  His  lawful  acts 
and  cootracts  are  to  be  recognized  as  binding 
in  the.  further  administration  of  the  assets, 
and  he  should  receive  Just  compensation  for 
his  Bervices.  The  further  administration  of 
the  assets,  and  all  accounting  by  the  receiv- 
ei,  must  be  in  the  superior  court  of  Douglas 
county.  The  delay  of  the  superior  court  of 
Douglas  county  in  making  Its  Jurisdiction  ef- 
fective is  attributed  to  a  sense  of  reluctance 
to  precipitate  an  unseemly  conflict,  rather 
than  to  willingness  to  abandon  its  doty  or  to 
waive  Its  Jurisdiction.    The  orders  appealed 

from  are  each  reversed,  and  tl)e^nprtJs  ro- 
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manded,  with  dlrectlona  to  KToke  tlie  order 
by  which  it  appointed  a  receiver  for  the  West 
Superior  Iron  &  Sted  Company. 

FINNET»  J.,  took  no  part 


HELMS  et  aL  T.  PABST  BREWING  CO. 
et  al. 

(Supreme  Court  of  WiHConrin.  March  10, 18960 
BxBCDTOB  —  Balk  op  Dbobdbnt'b  Lasd— Vawd- 

ITT  — COSSTKCCTION  OF  StATOTB— 
NOTICB— LkCBSS  OF  Hltl«9. 

1.  Under  Rev.  St.  S  3914,  providing  that 
Bales  of  real  estate  by  an  executor  or  adminis- 
trator, where  Mich  represwitatiTe  ie  interested 
directly  or  indirectly  in  the  purchase  of  the  prop- 
erty, shall  be  void,  such  a  sale  ia  only  voidable; 
the  title  conveyed,  if  fair  on  its  face,  being  sub- 
ject to  attack  only  by  one  whose  interests  were 
affected  by  the  sale. 

2.  While  a  cllmt  ia  chargeable  with  notice  of 
all  facts  relating  to  a  transaction  in  which  be 
wnploys  an  attorney  that  are  known  to  snch  at- 
torney, and  which  it  is  presumed  he  will  com- 
mnnicate  to  his  client,  notice  of  facts  which  came 
to  the  knowledge  of  the  attorney  while  acting 
for  another,  and  vhidi  be  has  no  right  to  com- 
municate, or  which,  from  their  nature,  he  would 
conceal,  cannot  be  Imputed  to  the  client 

3.  Real  estate  of  a  decedent  was  sold  by  his 
executors  and  bought  in  at  a  nominal  price,  In 
reality  for  the  Iwnefit  of  the  widow,  who  was  an 
executrix,  and  who  furnished  the  consideration. 
The  property  was  sold  and  conveyed  b7  the  nom- 
inal purchaser  to  third  persons  having  no  knowl- 
edge of  the  facta,  and  from  the  transaction  the 
widow  realized  several  thousand  dollars,  from 
which  she  supported  and  educated  her  children, 
who  were  also  heirs  of  the  decedent.  The  es- 
tate was  insolvent,  and,  had  the  property  brought 
its  full  value,  the  proceeds  would  have  been  In- 
suRiciont  to  pay  uie  indehtednen.  Held,  that 
an  action  by  the  children  against  the  purchaser 
to  set  aside  the  sale,  begun  20  years  thereafter, 
and  some  years  after  the  ^oun^t  heir  reached 
majority,  could  not  be  maintained,  the  property 
having  Increased  largely  in  value,  and  there  ap- 
pearing no  reason  why  the  plaintiffis  did  not 
know,  or  could  not  have  known,  all  the  facts 
many  years  before. 

Appeal  from  ctnnilt  court,  MilwaAkee  coun- 
ty; Frank  M.  Fish,  Judge. 

Action  by  Franz  Helms  and  others,  aa  helra 
at  law  of  Cliarlea  T.  Meims,  deceased,  against 
the  Pabst  Brewing  Company  and  others. 
Judgment  for  defendants,  and  plaintiffs  ai>- 
peal.  Affirmed. 

The  plaintiffs,  the  heirs  at  law  of  Charles  T. 
Melms,  deceased,  brought  this  action  against 
Leopold  Melms  and  Marie  Melms,  their  moth- 
er.survivlng  executor  and  executrix  of  the  will 
of  the  Bald  deceased;  Frederick  Pabst;  Ll- 
sette  Sctiandein,  executrix  of  the  wilt  of  Emil 
Scliandeln,  deceased;  and  the  Pabst  Brewing 
Company,— to  set  aside  (1)  a  deed  of  the  Melms 
Brewery  property,  exclusive  of  the  homestead, 
in  Milwaukee,  of  which  the  testator  died  seis- 
ed, dated  May  25,  1870,  executed  by  Leopold 
Melms  and  William  Melms,  as  executors,  and 
Marie  Melms,  as  executrix,  of  said  Charles  T. 
Melms,  deceased,  to  Jacob  Frey  for  a  recited 
consideratlMi  of  $879.50,  subject  to  the  condi- 
tion that  tbe  grantee  should  pay  off  four  oer' 


tain  mortgi^es  thereon;  Oi)  alM,  a  cotalndeed 
of  the  same  premises  from  said  Frey  and 
Marie  Helnu  to  said  Pabst  and  Scbandebi,  dat- 
ed November  1,  1870,  for  a  redted  consUlerar 
tlon  of  9^,000,  subject,  in  Uke  manner,  to  cer- 
tain mortgages  which  the  grantees  were  to 
pay;  (3)  also,  a  certain  sheriff's  deed  of  said 
premises,  executed  to  said  Pabst  and  Scban- 
dein,  upon  a  cotlficate  of  fwedosure  sals 
thereof,  founded  oo  one  of  said  mortgages,  and 
dated  July  29, 1871;  and  W  a  mbseqnent  deed 
of  conveyance  of  the  said  premises  from  Fabst 
and  Scbandeln  to  the  PblL  Best  Brewing  Com- 
pany,-^dffl:wblch  said  deeds  tbePabstBrcW- 
Ing  Company  claimed  title  to  the  premlsea  in 
disputer-an  iq>on  the  ground  that  Mid  seraal 
deeds  were  fraud ul^t,  and  in  vlototion  of  the 
rights  of  the  plalntUCs  aa  such  bdrs  at  law  of 
Charles  T.  Melms,  deceased.  The  defendants 
Fredertek  Pabst  and  the  Pabst  Brewing  Com- 
pany Insisted  upon  tbe  validly  of  said  sereral 
conveyances,  denied  the  fraud  alleged,  and  in- 
sisted, among  other  things,  that,  as  the  action 
bad  not  been  commenced  until  October  30, 
1890,  the  plaintlffB  were  barred  of  relief  by 
reason  of  laches.  The  main  facts  are  stated, 
for  the  most  part,  in  tbe  jMreoedlng  case  be- 
tween the  same  parties  in  relation  to  the  title 
to  the  homestead  of  tlie  deceased,  to  which  ref- 
treaxx  is  here  made.  QB  N.  W.  244.  Sndi  ad- 
ditional facta  and  details  easentlal  to  the  mer- 
its are,  In  snbstazwe^  as  follows: 

The  Ucenae  <t  sal^  upon  which  tbe  deed 
from  the  executors  to  Prey  was  founded,  di- 
rected the  premises  to  be  sidd,  subject  to  four 
mortgagee  on  the  whole  property,  inetodlng  the 
homestead,  for  the  payment  of  $65,000,  besides 
interest  and  coats,  and  the  rl|^  of  dow«  (rf 
the  widow  ot  said  deceased.  At  tihe  puUic 
ssle  the  exeeutors,  one  of  their  attorneys 
acted  as  ancttoneM:,  and  the  premises  were 
struck  off  to  tiw  said  Frey,  a  brother-in-law  of 
Marie  Melms,  executrix;  for  the  sum  of  fStO,- 
000.  subject  to  said  mortgagee.  It  tppeaxB 
that  this  was  draie  in  the  expectation  that  a 
corporation  would  be  formed,  and  a  large  num- 
ber of  the  creditors  and  others  were  to  take 
stock,  and  moneys  wve  to  be  advanced,  so  aa 
to  enable  tbe  terms  of  the  sale  to  be  carried 
out,  and  Frey  was  to  be  manager  of  the  busi- 
ness. The  attwney  of  creditors  of  the  estate 
to  the  amount  of  $80,000  was  preset  at  the 
sale,  and  he  was  familiar  with  tbe  scheme  for 
forming  and  managing  the  corporation.  This 
scheme  failed,  and  Frey  failed  to  make  good 
his  bid.  The  sale  was  not  reported  to  the 
court,  but  instead  thereof  a  saleas  having  been 
made  tat  only  $379.50.  subject  to  the  mort- 
gages; and  it  was  confirmed  by  the  court 
Marie  Melms,  the  executrix,  and  the  mother  of 
the  plaintiffs,  paid  said  sum  of  $379.^0.  and  the 
executors'  deed  was  made  to  Fr^,  but  In  tact 
for  her  use  and  benefit  This  proceeding,  with 
report  of  sale  and  deed,  was  conducted,  and 
the  papers  prepared,  by  the  same  attorney  for 
the  executors.  The  final  account  of  the  exec- 
utors was  filed  and  settled,  pursuant  to  no- 
tice, and  the  residue  In  their  hands  was  order- 
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ed  dlstritNited  September  29, 187a  In  Uito  ac- 
count tbey  debited  themaelres  with  |379^ 
for  tbe  property  In  dlvote,  'wUcb  tbls  aooonnt 
diowB  hod  been  appnlsed  at  9110,000,  ocln- 
slTe  of  tbe  bomeatead.  Tbe  anbeeqaent  sale 
by  Frey  and  Mrs.  Melma  to  Pabat  and  Scban- 
deia.  November  1, 1870,  was  conducted  mainly 
on  tbelr  part  by  one  of  the  execatora,  Leopold 
MelDis,  Marie  Melma  being  present  and  assent- 
ing thereto.  Tbe  homestead  waa  Included  In 
the  sale  witb  tbe  toewery  prcverty,  with  tbe 
dower  rlffbt  of  Mra.  Melms,  and  all  was  sub- 
ject to  a  mortgage  <a  9^,000  to  one  Baker, 
trustee,  whldi  tbe  pnrcbasers  were  to  pay; 
and  tbey  executed  a  mortgage  for  $40,000  of 
tbe  purdiaae  mcHoey  to  Leopold  Melms.  as  trus- 
tee, to  secure  coupon  bonds  issued  to  him  for 
tbe  benefit  of  divers  persons  Interested  there- 
in, and  the  remaining  |25,000  was  agreed  to  be 
paid  by  paying  and  extinguishing  two  certifl- 
cates  of  sherUTs  foreclosure  sales  on  mort- 
gages to  that  amount  upon  tbe  whole  proper- 
ty, and  upon  which  deeds  would  be  due  In 
June  or  July  ef  the  following  year.  The  Ten- 
dors  were  to  pay  all  due  on  said  certlllcatea 
over  $25,000,  Which  Mrs.  M^ms  In  fact  paid. 
Tbe  other  mortgage  on  the  premises  waa  to  be 
paid  off  by  the  Tend<Hs,  exchanging  tcr  tbe 
same  bonda  secured  by  the  |40,000  mortgage, 
or  otherwise,  as  they  might  elect  This  mort- 
gage was  afterwarda  paid  by  Mrs.  Melms  witb 
and  out  of  said  bonds.  Included  in  tbe  sale  of 
the  real  estate  was  the  machlneiy,  apparatus, 
tools,  trudu,  books,  casks,  and  other  personal 
pn^>erty  aM^ertaining  to  the  business  of  tbe 
brewery  or  malt  bouse,  and  then  on  tbe  prem- 
ises. Tbe  conveyance  made  by  Frey  and  Mrs. 
Melms  to  Pabst  and  Schandeln  was  subject  to 
Incumbrances,  in  substance,  as  specified  in  the 
agreement,  which  was  carried  out  by  tbe  par- 
ties In  an  respects,  except  that,  Instead  of  re- 
deeming the  $15,000  certiacate  of  sheriff's  fore- 
closure sale,  as  tbey  had  agreed  to  do,  Pabst 
and  Schandeln  took  an  assignment  of  it  from 
tbe  holder  February  21,  1871,  and  on  July  29, 
1871,  obtained  a  BberUTs  deed  thereon,  corer 
Ing  tbe  property  in  question  as  well  ss  the 
homestead.  Tbe  purchasers,  Pabst  and  Schan- 
deln, selected  one  of  the  attorneys  who  had 
acted  for  the  executors  In  the  admtolstratlon 
of  the  estate,  and  who  had  acted  lo  making 
the  executors'  sale  and  report,  obtaining  Its 
confirmation,  and  In  the  preparation  of  the  con- 
veyance, under  tbe  license  of  the  court,  to 
Prey,  to  act  tor  them  as  well  In  the  purchase, 
preparation  of  agreement  and  deed,  and  ex- 
amination of  title,  with  the  knowledge  that  he 
was  the  attorney  for  such  executors,  being  as- 
sured by  one  of  the  latter  that  such  att(Hiiey 
knew  all  about  the  busloesa.  Accordingly,  he 
acted  for  both  parties,  preparing  tbe  agreement 
and  other  documents,  and  had  the  abstract  of 
title  produced,  continued  down  until  that  date, 
and  each  party  paid  one-half  of  his  charges. 
It  was  claimed  that,  at  the  time  Pabst  and 
Schandeln  agreed  to  purchase,  Leopold  Melms 
and  Mrs.  Melms  disclosed  to  them  that  Frey 
held  the  title  to  tbe  tveweiy  premlaea  for  ber 


benefit.  Sbe  waa  rigbtftilly  entlOed  to  dower 
thoein,  and  to  a  life  estate  In  tbe  homestead, 
which  were  included  In  the  sale.  She  testi- 
fied that  she  aald.  In  tbelr  presence,  that  Frey 
would  give  the  property  batik  to  ber;  that  he 
bad  bid  It  off  for  990,00a  Leopold  Melma 
testified  that  Pabst  and  Schandeln  were  well 
hifittmed  about  tbe  matter.  They  bad  seen 
the  attorney  at  the  execatora.  His  version  at 
what  took  fdace  was  that  he  (Mdms)  ex[daiii> 
ed  to  them  that  the  propertj  bad  been  trans- 
ferred to  Frey,  who  held  the  title;  that  he  waa 
Pr^'s  agent,  and  that  she  bad  a  dower  int^ 
est  In  tbe  homestead,— in  tbe  brewery;  that 
she  had  paid  interest  on  tbe  incumbrances  so 
as  not  to  lose  her  dower  right  in  the  brewery. 
Pabst  testified  that  he  had  no  recollection  of 
<my  such  cooversatlan  with  Melms  or  Mrs. 
Mdms. 

The  terms  of  the  agreement  were  not  com- 
plied witb  until  about  two  months  after  its 
date.  Tbe  deed  to  tbe  purchasers,  and  their 
m(»tgage  to  Leopold  Melms  as  trustee,  were 
recorded  December  30,  1870.  The  purchasers, 
Pabst  and  Schandeln,  and  tbe  Pabst  Brewing 
Company  claiming  under  them,  have  been  In 
the  actual  possession  of  the  pn^erty  ever  since 
the  1st  of  November,  1870,  claiming  title  there- 
to under  the  aforesaid  conveyances,  and  under 
a  lease  thereof,  executed  November  1,  1870, 
which  was  vacated,  by  compliance  witb  the 
terms  of  tbe  agreement  of  sale,  December  30, 
1870.  The  entire  consideration  of  the  sale  to 
Pabst  and  Schandeln,  over  and  above  tbe  $65,- 
000  stipulated  to  be  paid  on  incumbrances  by 
the  vendees,  was  received  by  Marie  Melms. 
One  of  the  executors,  I^eopold  Mtims,  acted  for 
her  during  the  entire  period  of  the  administra- 
tion, she  not  being  familiar  witb  business,  and 
not  speaking  the  English  binguage  readily.  He 
was  her  banker  during  this  period,  and  kept 
an  account  of  all  his  receipts  and  dlsburae- 
ments,  consisting  entirely  of  m<mey  which  waa 
received  from  tbe  estate  of  her  husband,  for 
allowances  by  statute,  proceeds  of  certain  sa^es 
of  her  dower  Interest  In  other  real  estate,  and 
insurance  on  ber  husband's  life,  and  not  a  part 
of  his  estate,  with  $30,000  hi  bonds  lectived 
on  tbe  sale  of  the  brewery  and  homestead 
premises;  but  she  had  advanced  considerable 
sums  on  the  sate  of  the  brewery  premises,  to 
reduce  the  incumbrances  to  $65,000,  and  had 
more  than  used  up  the  entire  proceeds  of  the 
life  Insurance  policies.  He  d^vered  to  her, 
about  April  15, 1871,  an  account  in  detail  of  all 
receipts  and  disbursements  of  her  money,  in 
which  he  gave  her  credit  for  having  received  on 
tbe  sale  of  the  brewery,  "sold  at  $95,000,  lees 
mortgagee,  $65,000,— $30,000,"— and  debited 
her,  under  date  of  May  25,  1870,  with  "Cost  of 
brewery,  $379^';  shewing  a  balance  In  her 
favor  of  $26,578.43.  She  testified  that  she 
showed  this  account  to  her  children,  the  jdaln- 
tlffs,  and  that  she  believed  that  they  had  all 
seen  it  when  they  were  at  home,  and  wanted 
to  see  It  more  or  less  frequently;  that  It  was 
In  the  house  where  they  could  see  it;  that 
some  of  them  wwe  not  at  hnne,  but  those  at 
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aoae  Knr  it;  tbflt  ahe  tlun^ht  they  all  mw 
It;  and  tliat  flbe  did  not  keep  anythiDf  secret 
from  ber  children,— tbougb  she  snbeequenQy 
materiallr  qualified  these  statements.  She 
said  it  was  kept  in  a  secretary  In  her  house, 
and  that  she  gare  It,  about  10  yean  before  the 
trial,  to  her  80B-ia4aw,  Mr.  Bechtel,  hosbend 
of  her  davgfater  EUse  Melma;  that  she  show- 
ed the  accuQDt  to  the  defendant  Pabst  In  1871, 
and  lie  read  the  accoont  over,  and  did  not  say 
whether  It  was  ri^t  or  wroDg.  or  give  ber  any 
satisfactkHi;  that,  when  she  received  the  btaids 
and  the  account,  Leopold  MelniH  was  angry  be- 
cause she  wanted  them,  and  they  had  not  been 
on  good  terms  since.  The  evidenee  shows  that 
the  estate  of  Chailes  T.  Uetma,  at  tbe  time  ct 
his  death  and  tbe  transfers  In  qneetlon.  was 
bopeleesly  insolTent;  that  the  oredttors,  who 
had  proved  th^  claims  to  the  amount  ctf  over 
$100,000,  received  only  about  12  per  oent. 
thereon,  after  api^ying  all  tbe  prooceda  of  oth- 
er property  eidnslve  of  that  ta  dispute. 
While  there  is  no  aatieCactory  evidence,  aside 
from  its  appraisal,  abowing  what  tbe  brewery 
Iffoper^  was  really  worth.  It  is  entirely  clear 
that  it  could  not  have  been  add  for  snfflclent 
to  hare  paid  the  dainw  of  creditors,  hot  that 
tbore  would  hare  been,  beyond  doubt,  a  large 
d^lency  of  assets. 

At  tiie  time  this  action  was  commenced,  the 
ages  at  the  plaintlflTs  were  as  follows:  Franz 
Melms;  40  years;  Carl  J.,  39;  Johanna,  84; 
BlBie.  32;  Richard,  31;  Gustare  J.,  28;  and 
Herthi,  2S.  In  May  and  June,  1881,  they 
executed  powen  of  attorney  to  tbe  said  Bech- 
tel, who  then  resided  at  Milwaukee,  author- 
ising him  to  take  such  steps  as  he  might 
deem  necessary  to  secure  any  Eight  or  inter- 
est they  or  eKhcr  them  had  or  might  have 
In  or  to  the  real  or  i>ersonal  estate  of  their 
deceased  father,  and  to  institute  actions  for 
the  purpose  of  recovering  and  securing  such 
interest.  antherizlBg  him.  in  making  his  In- 
vestigations, to  employ  atttoneys.  and.  If  he 
should  consider  It  best,  to  settle  and  adjust, 
with  or  without  litigation,  any  such  interest 
with  any  person  or  persons  who  might  have 
or  hold  tbe  same,  and,  to  that  end.  to  execute 
and  d^ver  deeds,  acqulttancee,  etc.,  and  to 
receive  and  rec^pt  for  any  money,  property, 
or  estate  which  might  be  recovered  or  ob- 
tained or  paid  In  the  premises.  In  1881,  Leo- 
pold Molms  delivered  a  copy  of  the  account 
which  he  had  rendered  to  Mrs.  Melms.  with 
the  checks  and  papers  which  be  had  rating 
to  that  subject,  to  said  Bechtel,  at  tbe  re- 
quest of  Mr.  Goodwin,  an  attorney,  of  the 
arm  of  Goodwin  &  Benedict,  who  were  the 
attorneys  tor  tlK  M<dmfi  heirs,  and  who  in- 
stituted a  suit  for  the  recover  of  some  prop- 
erty sold  by  the  exerators,  as  well  as  the 
chock  for  ;f379.50,  which  had,  written  acroes 
its  face,  "Check  to  the  accoont  of  Marie 
MelmB,"  and  had  been  given  for  the  consid- 
eration named  in  the  executors'  deed  to  Frey. 
About  this  time  he  also  wrote  to  the  plalntiflT 
Carl  J.  Melms,  at  New  York,  that  be  had 
grounds  foi-  a  test  case,  and  asked  him  to 


ooue  to  Milwaukee.  It  appears  that  Ur.  Mil- 
ler, who  was  connected  with  Goodwin  A 
Benedict  after  keeping  these  papers  for  a 
long  time,  delivered  them  to  Leopold  Helms 
October  1,  1800,  about  tbe  time  of  the  com- 
mencement of  the  present  action.  They  em- 
braced the  original  Inventory  of  the  estate 
and  the  Schaodein  and  Pabst  agreonent,  and 
be  tesUfied  that  be  bad  made  a  pret^  full 
examination  of  tbe  Melms  estate,  going 
through  all  the  papers  in  the  probate  court, 
looking  up  the  record  and  conveyances,  and 
conferred  somewhat  with  Leopold  M^ms 
about  It;  that  the  interest  of  the  heirs  in  the 
estate  was  pot  in  his  hands  In  1881,  and  a 
salt  against  aob  Pflster  tor  the  reoorory  of 
some  of  the  property  sold  was  commenced  In 
i  JttBc,  1882.  and,  aftw  ttie  determination  of 
the  salt,  tbe  papers  had  raoalaed  la  ItlB 
hands  until  he  bad  so  returned  them.  After 
the  conveyance  to  Pa  bat  and  Schandeln,  tbey 
and  the  brewing  company  made  very  consid- 
erable improrwnents  on  the  premises,  buUd- 
'  ing  thereon  a  bottliag  house,  elenitor,  coal 
]  sheds,  lee  houses,  deanalog  room,  etc,  and 
;  saem  to  have  operated  tike  brewery  coatlnu- 
<  onsly  thereafter,  and  in  tbe  sseaatlme  tbe 
value  of  the  property  had  Tcry  greatly  In- 
creased. WilBam  Melms,  one  of  the,  execn- 
tors,  Frey,  the  grantee  in  tbe  executors'  deed, 
and  Sctumdeln  died  before  the  action  was 
commenced.  The  money  thus  received  by 
Mrs.  Melms  from  the  sale  of  tbe  brewery  and 
ber  homestead  right  was  used,  to  a  very  great 
i  extent,  in  maintainiag  herself  and  children. 
I  and  in  their  edncadou,  and  waa  tbe  only  i«- 
soorce  siie  had  for  that  purpose.  The  only 
explanation  of  the  long  dday  of  tbe  plaintiffs 
la  asserting  tlielr  rights  was  "that,  until 
wltiiip  a  few  months  before  tbe  action,  tbey 
were  all  in  entire  ignorance  of  tbe  character 
and  record  of  the  conveyances  under  which 
Pal>st  and  Schandeln  and  their  grantee  were 
In  possession  of  tbe  said  premises,  and  of  all 
the  proceedings  before  the  county  court  and 
of  the  facts  set  out  attending  the  adminis- 
tration and  of  said  sales";  but  they  do  not 
state  bow,  or  more  definitely,  when  they 
made  any  discovery  of  fraud  or  Improper  con- 
duct therein,  nor  Is  there  anything  on  thin 
subject  in  the  erldence,  sare  that  an  attempt 
was  made  to  show,  by  Leopold  Melms,  that 
in  8epteml>er,  1890,  he  learned  that  under 
the  statute,  a  sale  made  either  directly  or 
indirectly  to  an  executor  or  executrix,  or  for 
the  benefit  of  such,  wag  void;  that  be  then 
consulted  conns^,  and  notified  the  heirs,  and 
{  tbe  action  was  commenced,  but  the  court  ex- 
!  eluded  the  evidence.  The  court  found,  among 
I  other  things,  that  Pabst  and  Sctiandein  were 
,  purchasers,  bona  fide  and  for  a  valuable  con- 
sideration, of  the  premises,  and  entered  into 
'  possession  under  and  by  virtue  of  the  deeds 
enecuted  to  them  tmmedtatdy  after  the  dates 
of  the  same,  and  that  tbey  and  their  grantees 
had  so  continued  up  to  the  commencement  of 
the  action,  and  held  that  the  plalntitfs  were 
I  not  mtltled  to  any  relief,  and  gave  jo^mrat 
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^jiMHrfMriiiif  tbe  complaint  vitb  eosU,  from 
which  the  idalntlff*  appealed. 

Bloodgood.  Bloodffood  &  Kempo:.  for  appel- 
lants. Winkler,  Flanders,  SmUli,  Bottuiu  & 
Vilas,  for  reapondenta. 

PINNBT,  J.  (after  statlDg  the  facta).  1. 
The  atatote  (Iter.  8t  |  3»14)  piovldea  tbat.  In 
ulM  of  real  estate  made  bj  an  esecntw,  ad- 
ministrator, or  coardian,  the  execvtor,  ad- 
■ninisttHtor,  or  giwrdtftn  maJdng  sncb  sale,  or 
euazdian  of  the  heir  of  tbe  deceased,  "shall 
not  iBnetly  or  indirectly  pnrctaase,  or  be  In- 
terested In  the  purchase  of  any  part  of  tbe 
real  estate  so  sold.  All  sales  made  contrary 
to  tbe  pnsrUtniB  of  this  section  shall  be  vokL" 
rRie  sale  to  Jaeob  Frc^,  reported  to  tbe  ooun- 
tj  oowt,  o<  tbe  premiaes  In  dlapute,  and  the 
execvtecs'  deed  of  the  aame  to  him,  and  which 
wete  made  for  the  nee  and  bfiu^t  of  tbe  exe- 
cnfatiz.  If  ra.  Melms,  she  having  paid  the  entire 
oonMdsiatkii,  fall  within  the  condemnatien  of 
this  statute.  This  sale  waa  fxaodnient  la 
law,  aa  against  the  nedHors  ot  tbe  estate,  and 
the  plaintiffs  as  heirs  at  law  of  Charles  T. 
Melius,  deceased.  Tbe  sale,  in  the  first  in- 
stance, was  to  Jacob  Frey  for  $90,000;  bnt  he 
Called  to  make  good  bis  bid,  and  the  sale  was 
reported  to  the  court  as  made  tot  $370.50,  and 
it  was  confirmed,  and  the  exeeutons'  deed  to 
him  was  executed  accordingly.  Whether  a 
deed  made  npoa  a  sale  thtu  declared  void  is 
abstdutely  void  or  tody  rotdaMe,  and  so  wimld 
pass  the  legal  title,  and  whether  a  bona  fide 
purchaser  for  Tsloe,  without  aetice,  frcan  tbe 
srantee  In  axtdi  a  deed,  woold  take  a  ralld 
title.  Is  an  important  qoestion.  and,  in  this 
state,  a  new  one.  In  McCrubb  t.  Bray,  86 
Wla,  833,  ttie  questloa  was  suggested,  but  the 
fwort  expressly  declined  to  give  any  opinion 
in  respect  to  It  In  Forbes  v.  Halsey,  26  N. 
X.  65,  and  Terwilliger  t.  Brown.  44  N.  Y.  241, 
milder  a  statute  in  tbe  same  terms,  the  objec- 
tl<»i  was  held  fatal  to  the  title  aa  agaiost  In- 
Docent  purchasers  for  ralne;  but,  in  Boulston 
T.  RoulBton.  64  N.  Y.  052,  654,  It  was  said,  in 
substance,  that  such  a  sale  and  purchase  were 
valid  as  to  all  except  those  prejudiced  by  tt, 
and  as  to  them  not  void,  but  voidable.  And 
People  r.  Stock-Brokers'  Bldg.  Co.,  92  N.  Y. 

is  to  the  aame  effect  The  question  is 
whether  the  word  "void"  In  tbe -statute  may 
not  be  fairly  hdd,  In  the  conoectlon  In  which 
It  Is  need,  to  mean  "voldatde."  Soch  a  con- 
struction would  seem  to  better  accord  with 
sound  policy  and  tbe  purposes  of  the  statute 
than  one  which,  for  a  secret  defect,  would  de- 
feat tbe  title  of  an  innocent  piurchaser  for 
value;  and  In  White  r.  iRelln,  26  Minn.  487, 
5  N.  W.  869,  upon  a  statute  in  tbe  same 
words,  the  word  "void"  was  given  only  the 
force  and  cfFect  of  "voidable,"  and  tills  view 
Is  sustained  In  Boyd  v.  Blankman,  29  Cal.  19. 
The  words  '^old"  and  "voidable"  are  not  al- 
ways used  In  statutes  and  reports  with  en- 
tire legal  aoemvcy.  and  the  word  "void"  is 
often  oonstmed  as  meaning  only  Toldable. 


End.  Interp.  St  270;  AUls  v.  Bnttngs,  6  Mete. 
(Mass.)  415;  Jackson  v.  Henry,  10  Johns.  186; 
Dlx  T.  Van  Wyck,  2  Hill,  522;   Green  v. 
Kemp,  13  Mass.  515;  Town  of  Reading  v. 
Town  of  Weston,  7  Conn.  409.    If  the  statute 
should  be  BO  construed  as  to  avoid  sales  by 
executors,  admiuistrDtors,  and  guardians  on. 
the  ground  stated,  or  for  secret  frauds,  as 
agalsst  Innocent  purchasers  for  value,  titles 
founded  upon  them  would  be  so  doubtful  and 
uncertain  that  few  would  care  to  purchase  or 
pay  a  fair  price  for  them.    We  think  that  the 
word  "void"  was  used  in  tbe  statute  In  the 
sense  of  '^voidable,"  and  tbat  the  legal  title 
I  to  the  premises  passed  to  Frey  by  tbe  execn- 
1  tors'  deed,  subject  to  be  questiOBed  or  tm- 
I  peached  on  the  ground  that  ills  purchase  was 
I  in  trat  for  the  use  and  benefit  of  Mrs.  Hdms, 
'  tbe  executrix,  and  thenfore  fraudulent  as 
against  creditors  of  tbe  estate  whose  claims 
I  had  been  proved,  then  remaining  nnsatlsfled 
to  tbe  amount  oC  not  less  than  9100,000.  and 
as  agatnst  the  plaintiffs  as  heirs  at  law. 

2.  Tbe  evidence  Is  wholly  Insufficient  to 
show  that  Pabst  and  Schandeln,  at  tbe  time 
they  purchased  the  premises  from  Mrs.  Melms 
and  Frey,  had  notice,  In  fact,  of  the  fraud 
and  Illegality  which  entered  into  tbe  ^ecu- 
tors*  sale  and  deed  to  the  latter,  or  that  tbey 
had  notice,  in  fact  that  the  sale  and  execu- 
tors' deed  had  been  made  to  Frey  for  the  use 
and  benefit  of  Mrs.  Melms,  who  was  tbe  real 
purchaser.   Mrs.  M^ms  was  lawfully  toter- 
ested  In  this  sale  to  the  extent  of  her  life  es- 
tate In  the  homestead  and  her  doww  Interest 
In  the  brewery  property,  and  as  to  these  sub- 
jects, It  was,  bn  fact  for  her  benefit  The 
purchasers  would  naturally  so  understand  It 
Leopold  Melms  teetlfleB  that  he  explatoed  to 
them  that  Frey  hdd  the  title,  and  that  lie  was 
Prey's  agent;  that  she  had  a  doww  interest 
and  hMuestead  right,  and  had  paid  the  Inter- 
I  eat  on  the  Incumbnmcea  so  as  not  to  lose  her 
'  dower  right    But  all  this  had  no  tendency 
i  to  show  that  thm  was  any  objection  existing; 
I  to  the  title  they  were  about  to  purchase. 
I  True,  he  adds  that  Pabet  and  S<Aianddu 
"were  well  Informed  about  the  matter,  and 
I  bad  seen  the  attorney  of  the  executors";  bnt 
this  Is  a  matter     c«ictusion  or  Info^ioe  on 
hla  part,  and  he  gave  no  facts  of  any  mate- 
riality or  significance.    It  was  probably  a 
mere  surmise  on  his  part   fHie  foct  tbat  Mis. 
;  Melms,  as  she  testifies,  said  in  ttieir  presence 
-  that  Frey  would  give  the  property  back  to 
I  her,  and  he  had  bid  It  off  for  f 90,000,  was  not 
,  calculated  to  excite  suspicion,  or  lead  them  to 
{  doubt  Ptey's  title.    Pabst  testifles  that  he 
I  does  not  remember  any  such  convOTsatlons. 
I  Schandeln,  who  was  present  le  dead,  and  the 
!  transaction  took  place  more  than  23  years  be- 
j  fore  the  trial.    The  actual  payment  of  what 
was  then  considered  a  fair  price  is  cogent  evl- 
j  deoce  of  good  faith.   It  is  claimed  that  Pabst 
nn<l  Schandeln  had  notice  of  the  facta  from 
an  inspection  by  Pabst  of  the  account  ren- 
dered to  Mrs.  Melms  by  Leopold  Melms, 
showing  tbat  she  paid  the  consideration  for 
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the  executors'  deed,  and  received  the  proceeds 
of  the  sale  after  paying  certain  sums  on  the 
Incumbrances;  but  the  evidence  leaves  it  ex- 
tremely doubtful  whether  he  examined  the 
account  with  sufficient  care  to  ascertain  what 
jit  showed  In  these  respects.  A  conclusive  an- 
swer to  this  claim  Is  that  the  account  was 
not  made  up,  nor  was  It  shown  to  Pabst.  un- 
til several  months  after  the  sale  was  com- 
pleted and  the  rights  of  the  tMUtles  had  be- 
come fixed.   It  came  too  late. 

The  only  other  ground  for  imputing  notice 
to  the  purchasers,  requiring  consideration,  is 
that  the  attorney  who  had  theretofore  acted 
for  the  executors  and  executrix  and  Jacob 
Frey  in  making  the  executors'  sale  to  Frey, 
reporting  it  to  the  court,  and  getting  it  con- 
Armed,  and  In  the  preparation  and  execution 
of  the  executors'  deed,  and  who  was  clearlj 
cf^lzant  of  the  Illegality  of  the  same,  was 
chosen  by  Pabst  and  Scbandein  to  act  for 
them  In  the  matter  of  the  completion  of  the 
sale  to  them  by  Mrs.  Melms  and  Frey,  and  to 
■  examine  the  title  to  the  premises,  with  the 
understanding  that  be  was  to  represent  the 
latter  in  the  same  manner.  Each  party  paid 
onfr-half  of  his  charges  for  such  services.  It 
is  argued  that  the  knowledge  which  such  at- 
torney had  acquired  of  the  illegality  of  the 
executors'  sale  and  deed  to  Frey,  while  be 
bad  so  acted  for  the  executors  and  executrix 
and  Frey,  is  to  be  Imputed  to  Pabst  and 
£k:handeln,  .ind  rendered  them  purchasers 
mala  flde.  Notice  to  an  agent  or  attorney  Is 
notice  to  hts  principal  or  client  In  regard  to 
tlw  matter  In  which  he  Is  engaged;  and  where 
.a  purchaser  employs  the  same  attorney  as  the 
vendor,  he  will  be  affected  with  notice  of 
whatever  such  attorney  acquired  notice,  in 
his  capacity  of  attorney  for  either  vendor  or 
purchaser.  In  the  transaction  In  which  be  was 
80  nnployed.  Notice  to  the  attorney  which 
will  bind  the  clloit  must  be  notice  In  the  par- 
ticular transaction  In  which  the  client  has  on- 
ployed  him.  So,  where  one  of  two  matters 
transacted  by  the  same  attom^,  though  the 
former  was  for  another  client,  follows  so  soon 
after  the  other  that  it  deariy  appears  that 
the  earlier  transaction  cannot  have  been  oat 
of  the  mind  of  the  attorney  when  engaged  In 
the  latter,  there  la  no  ground  for  restricting 
the  notice  to  the  client  to  the  second  transac- 
tion, but  he  will  be  affected  with  notice  of 
both.  l%e  authorities  bearing  upon  ibis  pn^ 
osition  are  considered  in  Brothers  t.  Bank, 
84  Wis.  385,  &1  N.  W.  786,  where  It  was  hold 
that,  If  an  agent  acquires  his  knowledge  of  a 
prior  transaction  so  i-eccutly  as  to  make  It  In- 
credible that  be  has  foi^ttra  It,  his  prin- 
cipal will  be  affected  by  it,  although  not  ac- 
quired while  transacting  the  business  of  his 
principal.  In  the  case  of  Constant  t.  Uni- 
versity of  Rochester,  111  N.  T.  607-Qll,  19 
N.  E.  631,  the  modification  of  the  rule  to  the 
effect  stated,  ns  recognized  In  the  case  of 
The  Distilled  Spirits,  11  Wall.  356,  was  quite 
fully  considered,  and  it  was  held  that  "the 
furthest  that  has  been  gone  In  the  way  of 


holding  a  principal  chargeable  with  knowl- 
edge of  facts  communicated  to  his  agent, 
where  the  notice  was  not  received  or  the 
knowledge  obtained  in  the  very  transaction  Id 
question,  has  been  to  hold  the  principal 
chargeable  upon  clear  proof  that  the  knowl- 
edge which  the  agent  once  had,  and  which  he 
had  obtained  in  another  transaction,  and  at 
another  time,  and  for  another  principal,  was 
present  to  his  mind  at  the  very  time  of  the 
transaction  In  question."  Slattery  v.  Schwan- 
necke,  118  N.  T.  547,  23  N.  B.  922;  Constant 
V.  University  of  Rochester,  133  N.  Y.  642.  31 
N.  E.  20.  There  Is  very  strong  reason  for 
holding  that,  from  the  facts  and  ^ream- 
stances  of  the  caae,  all  the  facts  within  the 
knowledge  of  the  attorney,  acting  in  the  pres- 
ent instance  fOT  both  parties,  and  acquired 
about  five  months  before,  while  acting  as  the 
attorney  for  the  executors  and  the  vendors.  In 
respect  to  the  illegality  of  the  executors'  deed, 
were  presmt  to  bis  mind  when  acting  for 
Pabst  and  Scbandein,  though  there  Is  no  di- 
rect evidence  on  the  subject;  but  the  rale  un- 
der consideration  Is  subject  to  a  most  ma- 
terial qualification  decisive  of  the  present 
case.  The  rule  itsdf  Is  based  upon  the  doty 
of  the  attorney  or  agent  to  disclose  to  his 
client  or  principal  all  knowledge  and  Ikfonna- 
tlon  be  possessed  at  the  Ume,  in  relation  to 
the  subject-matter  of  the  employment  or 
agency,  and  the  presumption  Is  that  he  com- 
municates It  according^;  bnt  he  cannot  be 
expected  to  communicate  what  be  has  forgot- 
ten,  or  wbat  It  would  be  his  legal  duty  to 
conceal,  or  Information  wldch,  from  bis  rela- 
tion to  the  subject-matter  or  his  prevtona  eon- 
duct,  It  la  certain  that  be  would  not  disdose. 
Whatever  knowledge  the  mutual  attorney  had 
acquired  In  respect  to  the  character  and  ralld- 
ity  of  the  executors'  deed  and  sale  five 
months  before  was  acquired  under  drcum- 
stances  which  would  render  It  a  breach  of 
professional  confidence  to  disclose  it  to  anotb- 
er,  or  to  take  advantage  of  such  knowledge 
to  serve  or  promote  the  lnt«ests  of  another 
client;  and  therefore  such  second  client 
would  not  be  affected  or  bound  by  It  Wade, 
Notice,  t  692;  Mechem,  Ag.  H  721,  722.  As 
was  said  by  Ifr.  JostlcQ  Bradley  in  the  ease 
of  The  DlstUled  Spirits.  11  Wall.  307:  "When 
It  Is  not  the  agent's  du^  to  communicate  such 
knowledge,-  when  It  would  be  unlawful  for 
him  to  do  so,  as  for  example,  when  It  has 
been  acquired  confidentially  as  attorney  for  a 
former  client,  the  reason  of  the  rule  ceases, 
and  In  such  case  an  agent  would  not  be  ex- 
pected to  do  that  which  would  Involve  the  be- 
trayal of  professional  coofldence,  and  his  prin- 
cipal ought  not  be  bound  his  agent's  secret 
and  confldeotlal  Information."  Hood  v.  Fab- 
nestock,  8  Watts,  489;  Bracken  v.  Miller,  4 
Watts  &  S.  Ill;  MeCormlck  v.  Wheeler.  36 
lU.  116;  Innerarity  v.  Bank,  139  Mass.  333, 
1  N.  E.  282;  AUen  v.  Railroad  Co..  150  Mass. 
205.  206.  22  N.  E.  917;  Herrington  v.  Mc- 
CoIIum.  73  lU.  470;  Ford  v.  French.  72  Mo. 
250;  Martin  v.  Jackson,  27  Pa.  St  504;  Gave 
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T.  Cave.  15  Ch.  DIt.  639,  644.  This  Umita- 
tion  of  the  general  rule  was  declared  in  Ken- 
nedy T.  Green.  3  Mylne  &  K.  699.  and  in 
W'aldy  T.  Oray,  L.  B.  20  Bq.  251.  Bacon.  Y. 
C,  said:  "I  taiw  it  to  l>e  very  well  eatab- 
liahed  tbat,  it  a  peraon  employed  as  a  solicitor 
has  done  tblngs  which.  U  disclosed,  would 
prevent  the  perfection  of  the  security  on 
which  he  la  engaged,  which  would  show  that 
a  good  title  does  not  ezlat  to  that  which  he  Is 
the  Instrument  of  CMtveying  to  the  purchaaer, 
It  is  not  to  be  expected  or  Inferred  that  he 
would  commnntcate  what  be  has  done  to  bis 
-client"  The  whole  doctrine  of  imputed  no- 
tice to  the  client  or  principal  rests  upon  the 
ground  that  the  attorney  or  agoit  has  knowl- 
edge of  something,  material  to  the  particular 
transaction,  which  it  Is  his  duty  to  communi- 
cate to  his  principal.  WyUle  r.  Pollen.  3  De 
Gez,  J.  &  S.  601.  And  notice  of  it  wiU  not 
be  Imputed  to  the  dient  where  It  would  be  a 
breach  of  professional  confidence  to  make  the 
cfunmunlcatlon;  and  where  the  interest  in. 
or  the  relation  of  the  attorney  to,  the  proTlons 
transaction  is  such  as  wonld  be  BufOdent  to 
Induce  him  to  withhold  tfie  information,  the 
presumption  of  Its  commimicatlou  la  rebutted. 
The  client  will  not  be  charged  with  notice  of 
a  f  raodaDT  wrong  to  which  his  attorney  was  a 
party  while  employed  by  another,  and  which  it 
is  qnlte  certain  he  would  conceal.  Kettlewdl 
T.  Watson.  21  Ch.  Div.  707.  The  object  of 
the  executors'  sale  and  deed  to  Frey  for  the 
use  and  benefit  of  31r&  Melms  was  to  secure 
to  her  the  brewery  property  or  Its  proceeds  as 
against  the  rights  of  creditors  and  heirs  of 
her  deceased  husband,  and  the  scheme  would 
have  been  utterly  defeated  If,  upon  the  eve 
of  success,  the  attorney  for  the  vendors  had 
disclosed  the  real  nature  of  the  transacUon 
which  he  had  conducted  for  the  executora 
and  such  vendors.  To  Impute  to  the  pur- 
chasers, under  such  circumstances,  notice  of 
the  real  nature  of  that  transaction,  through 
the  same  attomecf  thea  acting  for  them  as 
well  as  the  vendors,  would  be  gnus  injustice. 
We  hold,  th«%fare,  that  Pabst  and  Schandein 
were  btme  fide  purchasers  tor  value,  without 
noUce  of  any  fraud  or  illegality  In  the  ex- 
ecutors* sale,  and  that  the  claim  of  title  of 
the  idaintlffa  cannot  prevail. 

8.  We  think  that,  under  the  facts  and  cir- 
cumstances disclosed,  the  relief  sought  by 
the  plaintiffs  was  properly  denied,  for  the 
reason  that  they  had  been  guilty  of  laches 
in  falling  to  Investigate  and  bring  forward 
their  claims  within  a  reasonable  time.  This 
property  was  subject  at  the  time  to  incum- 
braxu%s  and  to  the  claims  of  creditors,  al- 
lowed against  their  father's  estate,  amount- 
ing, in  all.  with  accrued  Interest,  to  not  less 
than  ¥175,000,  all  of  which  would  have  to  be 
paid  before  they  could  obtain  any  part  of 
the  estete.  Their  rights,  therefore,  as  heirs, 
were  technical  rather  than  substantial,  and 
they  had  no  rational  hope  of  realizing  any- 
thing in  due  course  of  administration,  be- 
cause the  estate  was  hopdessly  insolvent 


While,  in  contemplation  of  law,  the  exec- 
utors' sale  and  deed  to  Frey  for  the  use  and 
benefit  of  their  mother,  executrix,  etc.,  was 
fraudulent  and  voidable  as  to  them.  It  is 
evident  that  the  creditors  were  the  parties 
Intended  to  be,  and  who  were  really,  defraud- 
ed. The  transaction,  however,  resulted  in- 
directly for  the  benefit  of  the  plaintiffs,  as 
It  was  probably  Intended  It  should,  in  se- 
curing to  their  mother,  out  of  the  estate,  the 
means  to  rear,  support,  and  educate  her 
children;  and  they  have  thus  received  from 
the  estate  benefits  which  could  not  have 
been  secured  to  them  by  a  legal  and  com- 
plete administration.  Although,  upon  their 
technical  legal  title  as  heirs,  they  would 
have  been  entitled,  within  the  authorities,  to 
a  resale  of  the  property  at  executors*  sale. 
Irrespective  of  the  questliHi  whether  It  would 
have  resulted  Is  a  price  which  would  have 
secured  to  them  any  really  substantial  bene- 
fit, BtiU  these  facte  are  entitled  to  considera- 
tion on  the  question  of  acquiescence  and 
laches.  The  plaintiffs  knew  that  the  large 
and  valuable  property  In  dispute.  Including 
the  homestead,  had  been  sold  to  Pabst  and 
Schandein,  and  that  they  and  their  grantees 
had  hdd,  used,  operateid,  and  improved  It 
to  a  considerable  extent,  p^lng  taxes  upon 
and  claiming  It  as  their  own  for  a  period  of 
nearly  20  years  before  they  brought  their 
action.  This,  of  Iteelf,  was  notice  to  them,  as 
heirs  of  their  father's  estete,  to  promptly  in- 
vestigate and  ascerteln,  as  soon  as  they  wwe 
competent,  what  right.  If  any,  they  had  or 
expected  to  assert  to  this  property.  The 
purchasers  bad  paid  $95,000  for  the  property, 
and  the  almost  phenomenal  growth  and  de- 
velopment of  the  city  had  largely  increased 
ite  value.  All  the  facte  were  Imown  at 
the  time  to  their  mother,  and  between  her 
and  the  plaintiffs  the  most  Intimate  and 
affectionate  relations  existed,  and  remained 
undisturbed,  and  the  evidence  shows  that 
she  had  no  secrete  to  keep  from  her  ctilldren. 
Their  uncle,  Leopold  Melms.  knew  all  the 
facte,  and  had  a  feeling  of  friendship  and 
Interest  in  their  welfare;  and  he  seems  to 
have  been  ready  and  willing  to  assist  them 
In  the  recovery  of  the  estete,  ever  since  the 
question  was  mooted.  In  1881,  when  the  pow- 
ers of  attorney  were  executed  by  the  plain- 
tiffs to  Bechtel  for  that  purpose.  At  that 
time,  a  thorough  investigation  was  had, 
which  resulted  in  the  production  of  docu- 
mente  which  were  sufficient  to  show  the 
real  character  of  their  mother's  title  to  the 
brewery  property;  certainly  sufficient  to  In- 
duce inquiry,  which  could  not  have  failed  to 
disclose,  beyond  dispute,  the  real  nature  of 
the  transaction.  Mrs.  Melms  bad  in  her  pos- 
session her  account  with  Leopold  Melms, 
showing  that  she  had  bought  the  brewery 
property  for  $379.50.  and  that  the  entire  con- 
sideration received  for  It  and  the  home- 
stead, and  her  dower  right  after  paying 
certain  sums  on  incumbrances,  was  paid  to 
her.   It  was  set  down  In  the  account  as 
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"Profit  reali^d  on  sale  of  brewery  sold  at 
(95,000,  lees  mortage  $65,000,'-$30,000." 
The  plitiutiffs  testified  that  they  did  not  see 
this  account  It  was  where  they  might  hare 
seen  It  at  any  time,  had  they  wtehed,  though, 
lit  their  great  Interest  In  the  litigation,  they 
may  not  have  been  able  to  remember  the 
fact;  but  the  mother  did.  It  was  never  con- 
cealed from  them.  Their  uncle,  Leopold 
Melms,  had  a  copy,  which,  with  tlie  checks 
and  papers  relating  to  it,  were  put  into  the 
hands  of  tbe  attorneys  acting  tinder  Beehtd, 
where  they  remained  until  almost  the  day 
when  the  action  was  commenced.  All  otb-  ; 
er  facts  appeared  upon  tbe  records  of  tlie 
county  court  and  roister  of  deeds.  In 
brief,  the  entire  case  could  have  been  de- 
veloped by  a  short  and  apparently  obWous 
line  of  InrestigatlnL  There  was  no  conceal- 
ment on  the  part  of  the  purchasers.  Indeed, 
it  does  not  appear  to  have  been  understood 
that  there  waa  cause  for  any  concealment. 
When  the  InTestigation  was  had  under  Bech- 
tel,  all  the  plalntiCCs  were  of  full  age  except 
two,  aged  10  and  16  years,  respectively;  and, 
when  the  action  was  commenced,  the  young- 
est, who  bad  lived  contlnuoudy  with  her 
mother,  was  4  years  and  S  months  past  her 
majority,  and  an  action  at  law  for  the  re- 
covery  of  ber  Interest  in  the  land  would 
have  been  barred  within  9  months  thereaftr 
er  by  Kev.  St  |  3918.  The  plaintiffis  appear 
to  have  been  fairly  well  educated,  and  all 
testify  that  tbey  were  Ignorant  of  the  facts 
in  tbe  case  until  abont  the  time  tbe  action 
was  brought.  Some  of  them  testified,  at 
the  trial,  that  tbey  did  not  know  its  r^ 
nature,  or  the  ground  tor  it  although  the  ' 
action  had  been  pending  3  years;  that  they 
supposed  it  was  brought  to  get  the  property 
back  for  tbelr  mother.  One  of  the  sons,  the 
oldest  heir,  had  been  absent  on  long  voyages 
much  of  the  time  since  his  father's  death. 

Laches  and  neglect  are  alwaya  dls(M>uute- 
nanced  In  equity,  which  always  refuses  re- 
lief in  favor  of  stale  demands.    Long  delay, 
and  even,  sometlnies,  a  delay  of  less  than 
tbe  period  of  limitation  by  statute,  will  be 
regarded  as  laches,  and  will  prevent  tire 
intervention  of  equity;  but  laches  will  not 
be  Imputed  to  one  while  imder  disability, 
and  there  must  have  be&i  knowledge,  actual 
or  imputable,  of  tbe  facts,  which  should 
have  prompted  Investigation  and  action,  and, 
If  there  was  actual  ignorance,  that  must 
have  been  witlaout  Just  excnse.    Beach,  Eq.  ■ 
a  18,  19.    This  mle  applies  where  the  fraud  ■ 
l8  known  or  ought  to  have  been  known, 
wliere  the  facta  and  circumstances  are  such 
as  to  have  made  it  the  duty  of  a  reasonably 
prudent  person  to  Investigate,  and  which,  if  | 
pursued,  would  have  led  to  a  discovery.  | 
Pom.  Eq.  Jur.  §  917.    The  entire  subject  , 
was  fully  considered  In  Rogers  v.  Van  Nort-  i 
wick,  87  Wis.  414,  58  N.  W.  757,  where  a  | 
failure  to  act  with  reasonable  dili;;ence,  up-  I 
on  knowledge  of  facts  and  circumstances  . 
which  would  have  led  to  a  dtscovery  of  tbe  I 


facts,  was  held  to  have  amounted  to  laches 
such  as  would  bar  relief.  The  failure  or  de- 
lay to  investigate  must  have  been  blamable, 
and  what  constitutes  a  reasonable  time  with- 
in which  the  action  must  be  brought  depends 
upon  the  facts  and  circumstances  of  each 
particular  case;  the  court  applying  the  rule 
of  laches  according  to  its  own  ideas  of  right 
and  Justice.  Wood  v.  Carpenter,  101  U.  S. 
140,  141;  Brown  v.  Buena  Vista  Co.,  95  U. 
S.  157,  160;  OU  Go.  V.  Marbury,  91  U.  S.  587. 
It  is  said  In  Hammond  v.  Hopkins,  143  U. 
S.  224,  250,  12  Sup.  Ct.  418:  "No  rule  of 
;  law  is  better  settled  than  that  a  court  of 
equity  will  not  aid  a  party  whose  applica- 
tion is  destitute  of  conscience,  good  talth, 
and  reasonable  diligence,  but  will  discourage 
stale  demands,  for  the  peace  of  society,  by 
refusing  to  Interfere  where  there  have  been 
gross  laches  in  prosecuting  rights,  or  where 
long  acquiescence  in  the  assertion  of  ad- 
verse rights  has  occurred.  The  rule  is  pe- 
culiarly applicable  where  tbe  difiSculty  of 
doing  entire  Justice  arises  through  the  death 
of  tbi  principal  participants  in  the  transac- 
tion complained  of,  or  of  the  witness  or  vrit- 
neases,  or  by  reason  of  the  original  transac- 
tions having  become  so  obscured  by  time  as 
to  render  the  ascertainment  of  the  exact 
facts  Impossible.  Each  case  must  necessa- 
rily be  governed  by  Its  own  circnmatanres, 
since,  though  the  lapse  of  a  few  years  may 
be  sufficient  to  defeat  the  action  In  one  case, 
a  longer  period  may  be  held  requisite  in  an- 
other, dependent  upon  the  situation  of  the 
parties,  the  extent  of  their  knowledge  or 
means  of  Information,  great  changes  In  val- 
'  ues,  the  want  of  probable  grounds  for  the 
imputation  of  Intentional  fraud,  tbe  destruc- 
tion of  specific  testimony,  the  absence  of  any 
reasonable  impediment  or  hindrance  to  the 
assertion  of  the  alleged  rights,  and  the  like." 
Holladay  v.  Improvement  Co.,  18  U.  S.  App. 
308,  338,  6  O.  0.  A.  560.  57  Fed.  774;  Marsh 
V.  Whitmore,  21  Wall.  178;  Lansdale  v. 
Smith,  106  U.  a  391,  1  Sup.  Ct.  S.'W;  Norris 
V.  Haggln,  136  U.  S.  386,  10  Sup.  Ct  942; 
MackaU  V.  Gasllear,  137  U.  S.  5i>&,  11  Sup. 
Ct  178;  Banner  v.  Moulton,  138  U.  S.  486, 
11  Sup.  Ct  408^  Where  tiie  question  of 
laches  Is  in  Issue,  the  plaintiff  is  chargeable 
with  such  knowlodge  as  he  might  have  ob- 
tained upon  Inquiry,  provided  the  facts  al- 
ready known  by  him  were  such  as  to  put  a 
man  of  ordinary  prudence  upon  Inquiry-. 
■  Kennedy  v.  Green,  3  Mylne  &  K.  699.  722; 
Erlanger  v.  Phosphate  Co.,  3  App.  Cas.  1231, 
1280;  Carr  v.  Hilton.  1  Curt.  390,  394.  Fed. 
Cas.  No.  2,437;  Wood  v.  Carpenter,  101  U.  S. 
141;  Johnston  v.  Mining  Co.,  148  U.  S.  370, 
I  13  Sup.  Ct  586.  Hence,  the  party  In  such 
I  case  must  state  In  his  bill,  and  prove  at  the 
,  bearing,  "the  time  when  the  fraud,  mistake, 
I  concealment,  or  misrepresentation  was  dls- 
I  covered,  and  what  the  discovery  is,  so  that 
1  the  court  may  cleariy  see  whether,  by  the 
,  exercise  of  ordinary  diligence,  the  discovery 
I  might  not  have  been  made  beforew"  Steams 
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T.  Pose,  7  How.  819,  829.  "OfberwlBe,"  u 
was  lield  In  Badger  t.  Badger,  2  WaU.  87, 
95,  "the  chancellor  may  Justly  refuse  to  con* 
aidtt  tbe  case,  on  hU  own  sfaowlng.  wltbout 
Inquiring  wbettaer  tbsxe  Is  a  demurrer  or 
formor  ptoa  of  tbe  statute  of  Umltations  coo- 
tained  in  the  answer."  Tested  by  this  rato^ 
the  complaint  and  case  made  by  tbe  i^aln- 
tiffs  is  radically  defective.  There  Is  no  spe- 
cific averment  or  proof  of  ttie  discovery  or 
time  of  discovery  of  any  material  fact  Tbe 
courts  look  with  ^favor  upon  tbe  claims  ot 
those  who  have  failed  to  investigate  and  act 
upon  snffldant  cause,  and  have  waited  to  d»- 
cide.  aftar  large  sums  have  been  Invested, 
when  the  danger  la  ovw  that  has  been  at  the 
risk  of  othm,  to  come  in  and  dalm  tbe 
profit  of  the  event;  and  ac^  too,  where  the 
delay  has  been  great,  and  parties  to  or  wit- 
nesses familiar  with  tbe  transaction,  as  in 
this  case,  have  died  In  tbe  mean  time.  We 
think  that  the  plalnttfTs  have  been  guilty  ot 
blamaUe  delay.  Knowledge  of  all  the  ma- 
terial facts  was  within  their  own  family 
from  tbe  time  of  tbe  purchase  by  Pabst  and 
SchandelD,  and  in  1881  we  find,  In  the  hands 
of  the  plaintiflB'  attom^s,  the  account  be- 
tween I<eoi>old  Melms,  fwe  of  tbe  executors, 
and  Mrs.  M^ms,  who  was  executrix,  which 
clearly  disclosed  facts  which,  when  taken 
in  ccnmectlon  with  tiie  record -and  the  pro- 
ceedings In  the  county  court,  made  out  their 
entire  case,  it  matters  not  that  their  at- 
torneys failed  to  discover  what  was  really 
quite  plahi.  The  case  faUs  within  the  prin- 
ciplee  stated,  and  we  must  hold  that  the 
plaintiff  have  not  shown  reasonable  dili- 
gence in  inveatigatlng  tlieir  rights  and  bring- 
ing them  before  the  courty^'For  these  re^ 
sons  the  Judgment  of  the  cifrcult  court  must 
be  affirmed.  The  Judgment  of  the  drcuit 
court  is  affirmed. 


BURKHARDT  et  >I.  v.  EIX^EB  ' 

(Supreme  Court  of  WiaconsiD.  March  10, 1896.) 

Appeal— Jos iSDiCTioKAL  Auonirr  or  Jddouikt. 

Where  it  affirmstiTely  appeara  that  the 
amount  involved  in  a.  case  is  but  50  cents,  exclu- 
•iTe  of  costs,  though  the  complaint  allies  dam- 
of  $100,  and  there  is  no  certificate  to  make 
the  judnnent  rendered  therein  an  exception,  it  is 
within  Lawfl  180o,  c.  215,  providing  that  no  ap- 
peal can  be  taken  from  a  judgment  where  the 
amount  inTolyed,  exclusive  of  costs,  is  less  than 
SlUO,  unless  the  trial  judfce  shall  certify  that 
the  case  iuvolvei  certain  ditBcult  or  constitutioQ- 
al  QuestlODB. 

Appeal  from  circuit  court,  St.  Croix  county; 
E.  B.  Bundy.  Judge. 

Action  by  Christian  Burkhardt  and  others 
against  J.  H.  Elgee  for  tresx>ass.  From  a 
Judgment  dismissing  the  complaint,  plain* 
tiffs  appeal.  Dismissed. 

Baker  &  Helms  and  0.  W.  Bnnn.  for  appel- 
lants. J.  W.  Bashford  and  J.  A.  Frear,'  for 
respondent. 

1  For  opInioD  on  rehearing,  see  66  N.  W.1137. 


WINSLOW,  I.  This  Is  an  action  of  tres- 
pass for  entering  the  lands  of  the  plaintiffs, 
and  unlawfully,  with  hook  and  Une,  catcUng 
frcHu  the  Willow  rlvw,  a  stream  which  flows 
through  said  hind,  certain  brook  trout  The 
damages  were  laid  at  8100  in  the  complaint, 
but  it  appeared  on  tlie  trial  that  tbe  dam- 
ages for  the  trespass  were  slmiOy  nominal, 
and  that  the  IhkkA  trout  caught  were  of  the 
value  of  60  cents  only.  Trial  by  Jury  was 
waived,  and  tlie  entry  and  catching  of  tbe 
flab  were  admitted.  The  court  found,  from 
th«  evidence,  among  other  things,  that  the 
Willow  river,  at  the  place  in  question,  was 
navlgaUe  toe  tbe  purpose  ot  driving  logs, 
and  for  amall  pleasure  boats;  that  it  had 
been  stocked  by  the  state,  at  great  expense, 
and  at  tlte  irface  in  question,  irith  trout  fry, 
with  the  consent  of  the  owners  of  tbe  land 
In  questlan.  The  court  held  that  tbe  right 
to  fish  in  the  stream  belonged  to  the  public, 
and  that  the  owners  of  the  land,  by  consent- 
ing to  tlie  storing  of  the  stream,  had  snb- 
stantlally  dedicated  the  stream  and  the  banks 
to  the  public  for  the  purpose  of  fishing^ 
whereupon  the  complaint  was  dismissed, 
and  the  ^Intifls  appealed. 

We  are  met  on  the  threshold  of  the  case 
with  the  tact  that  this  Judgment  is  not  ap- 
pealable. By  chapter  21^  Laws  1S95,  no  ap- 
peal can  be  taken  from  a  Judgment  where 
the  amount  Involved,  exclusive  of  costs,  is 
less  than  $100^  unless  the  trl^  Judge  shall 
certify  that  the  case  involves  certain  dlfll- 
cult  or  constitutional  questions.  It  appears 
by  the  findings  that  the  amount  involved  In 
this  case,  exclusive  of  costs,  is  but  50  cents, 
and  there  Is  no  certificate  of  the  trial  Judge 
such  as  the  statute  requires.  It  would  be 
frivolous  to  hold  that,  because  the  ad  dam- 
num  clause  of  the  complaint  placee  the  dam- 
ages at  $100,  therefore  the  "amount  involT- 
ed"  Is  $100,  when  It  affirmatively  appears, 
without  dispute,  that,  in  fact,  the  damages 
were  but  GO  centa.  We  cannot,  therefore, 
con^der  tbe  questions  raised,  and  which 
were  so  ably  argued  upon  this  appeaL  Ap- 
peal dismissed. 

OSHKOSH  MATCH  WORKS  v.  MAN- 
CHESTER FIRE  ASSUR.  00. 

(Suprenie  Court  of  Wisconsin.   March  10,  1396.) 

IssDHANCE—CoNDiTiONS— Breach — Waiver. 

1.  Evidence  that  the  insured,  after  loss,  sep- 
arated the  undamaged  from  tbe  damaged  person* 
al  property,  and  sold  the  same,  without  coosent 
of  the  insurer,  before  its  adjuster  had  seen  it, 
shows  a  breach  of  a  policy  requiring  the  insur- 
ed to  separate  the  damaged  and  undamaged  per- 
sonal i>roperty,  and  make  a  complete  inventory, 
aiid  exUibit  it  when  required  to  the  company's  ad- 
juslor. 

2.  Parol  waiver  by  a  local  insurance  agent 
of  conditions  of  the  policy  is  void  where  the  pol- 
icy requires  such  waiver  to  be  indorsed  on  it  in 
writing. 

3.  The  examination  of  an  agent  of  the  in- 
anred  as  to  the  loss  after  proofs  of  lofn  have  been 
submitted  is  not  a  waiver  of  a  bceQch  of  th£  poi- 
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Icy  hr  the  insured,  whm  It  is  expremHj  inorlded 
tbat  *nch  on  ecBmination  shall  Dot  be  a  waiTer. 

Appeal  from  circuit  court,  Winnebago 
connty;  N.  S.  Gllson,  Judge. 

Action  b7  the  Oshkosb  Mateb  Works 
against  the  Manchester  Fire  Aasurance  Com- 
pany on  a  Are  policy.  From  a  judgment  tot 
plaintiff,  defendant  appeals.  IteTersed. 

Actl<m  on  a  policy  of  fire  Insurance  Issued 
by  the  defendant  to  the  plaintiff,  to  recover 
the  value  of  1,247  cases  of  matches,  alleged 
to  hare  been  totally  destroyed  by  fire,  and 
fl35.75,  for  injury  caused  by  the  same  Are 
to  008  other  cases  of  .matches,  all  Insured  by 
the  defendant  In  the  amount  of  $1,600,  ez- 
cept  as  in  the  policy  provided,  which  con- 
tained the  provisions  of  the  "standard  fire 
insurance  polity,"  so-called,  under  the  act  vt 
1891  (chapter  196).  The  defense  was  that 
the  plaintiff  bad  not  fulfilled  and  performed 
the  conditions  of  the  policy  on  Its  part;  that 
by  the  terms  of  the  policy,  as  the  fact  was, 
It  was  stipulated  that.  If  fire  occurred,  the 
plaintiff  was  to  protect  the  property  from 
further  damages,  forth'wlth  separate  the 
damaged  and  undamaged  personal  property, 
put  it  In  the  best  possible  order,  and  make  a 
complete  Inventorr  of  the  aame,  stating  the 
quantity  and  cost  of  each  article,  and  the 
amount  claimed  thereon,  and,  as  often  as  re- 
quired, should  exhibit  to  any  person  dealg- 
nated  by  the  defendant  all  that  remained  of 
the  property  therein  described.  It  also  cm- 
talned  the  usual  agreement  for  appraisal  In 
case  of  disagreement  as  to  the  amount  of 
loss,  and  that  the  company  should  not  be 
held  to  have  waived  any  provision  or  condi- 
tion of  the  policy  or  any  forfeiture  thereof 
by  any  requirement,  act,  or  proceeding  on 
Its  part  relating  to  the  appraisal  or  to  any 
examination  therein  provided  for;  and  the 
loss  was  not  to  become  payable  until  60 
days  after  notice,  ascainlnment,  estimate, 
and  satisfactory  proof  of  the  loss  bad  been 
received,  including  an  award  by  appraisers 
when  an  appraisal  had  been  required;  and  it 
was  stipulated  that  no  officer,  agent,  or  oth- 
er representative  of  the  defendant  should 
have  the  power  to  waive  any  provision  or 
condition  of  the  policy,  except  such  as,  by  its 
terms,  might  be  the  subject  of  an  i^rreement 
Indorsed  tb«%on  or  added  thereto,  and  then 
only  when  written  thereon  or  attached  there- 
to, and  no  privilege  or  permission  affecting 
the  insurance  under  the  policy  should  exist 
or  be  claimed  by  the  Insured,  nhless  so  writ- 
ten or  attached.  The  defendant  alleged,  and 
the  evidence  at  the  trial  was  that,  imme- 
diately after  the  fire,  the  plaintiff  recased 
about  908  cascB  of  the  insured  stock  of 
matches,  and  shipped  them  ont  of  the  state, 
without  the  knowledge  or  consent  of  the  de- 
fcndnut,  and  that  the  remainder  of  the  stock, 
not  actually  burned,  but  damaged,  and,  as  It 
was  claimed  by  the  plaintiff,  destroyed,  was 
burned  up;  and  the  defendant  claimed  that 
tills  was  done  with  intent  to  deceive  the  de- 
fendant, and  prevent  It  from  ascertaining 


the  amount  of  the  loss  or  damage  by  an 
appraisal,  and  to  defeat  its  right  to  take 
the  damaged  goods  at  tbdr  appraised  value. 
The  evidence  was:  That  the  fire  occurred 
October  81, 18D8,  In  the  idalntiff*B  warehouse 
building,  where  manufactured  matehes  w«e 
stored  for  shipment.  That,  aa  soon  as  it 
possibly  could.  It  got  the  matches  not  burn- 
ed put  into  the  factory,  and  what  they  could 
not  get  Into  the  factory  they  put  Into  the 
yard,  and  threw  a  shed  over  them,  and  put 
a  crew  at  woilc  on  thffln,  aa  tbe  water  mx  the 
outside  would  soak  Into  the  cases.  Some  of 
the  cases  were  burned  up  entirely,  some  of 
the  ends  burned  off,  some  not  burned  a  par- 
ticle, but  not  any  that  were  not  wet  The 
fire  department  had  played  on  them  for  two 
hours  with  four  or  five  streams.  The  cases 
woe  opened,  u  well  as  the  small  boxes.  If 
the  matches  were  dry,  they  were  repa<Aed. 
and  put  in  new  cases.  Those  that  were  wet, 
with  the  cdd  caaes  and  wrappers,  were 
thrown  into  a  barrd,  and  removed  and  burn- 
ed up  In  the  yard.  In  this  manner  908  cases 
were  saved.  000  cases  were  absolntdy  de- 
stroyed. The  other  600  ot  700  caaes,  what 
remained  of  those  not  burned  up,  were  of  no 
maiketable  value;  stiU,  after  th^  had  been 
dried  out,  they  would  bum  as  well  as  ever. 
That  when  matches  have  been  wet,  the  ctrfor 
runs  down  the  sticks,  and  they  swell  up,  and 
get  out  of  shape,  and  get  crooked,  and  the 
heads  stick  together,  and  the  matcbea  are 
not  In  this  condition  marketable,  and  there- 
fore they  were  burned  up.  The  008  cases 
saved  were  shipped  to  Louisville,  Ky.,  five 
or  six  days  after  the  fire.  The  worthless 
and  debris  were  burned  In  the  yard,  be- 
cause they  were  dangerous,  and  would  dry. 
so  as  to  Ignite.  Many  of  the  cases  were  so 
wet  that  they  could  not  be  packed  over,  and 
more  damage  was  done  by  water  than  by 
fire.  That  the  wet  and  damaged  matches 
were  considered  valueless,  were  In  the  way 
of  the  company,  and  It  could  not  take  care  of 
them,  and  they  endangered  surrounding 
property.  Of  these  there  were  about  1,247 
cases.  Fred.  Burgess,  the  plaintiff's  secre- 
tary and  treasurer,  testified,  under  objection, 
that  the  next  day  after  the  fire,  while  they 
were  at  work  hauling  away  and  burning 
the  remains,  he  saw  McNabb,  the  defend- 
ant's local  agent,  who  had  seen  the  condi- 
tion of  things,  and  he  said  to  witness:  "Ton 
are  doing  all  right.  Go  on  as  you  are  doing. 
Save  all  you  can,  and  hum  up  the  rubbish  if 
you  want  to;  no  use  to  keep  that."  The  de- 
fendant's adjuster  arrived  seven  or  eight 
days  after  the  fire,  and  made  some  exami- 
nations, but  made  no  objection  to  what  had 
been  done;  discussed  the  amount  of  the 
loss;  and  went  away,  promising  to  return  in 
ten  days.  The  plaintiff  made  the  usual 
proof  of  loss,  and  defendant's  manager 
promptiy  objected  to  the  claim,  by  reason  of 
the  destruction  of  the  property  damaged, 
and  the  removal,  sale,  and  disposition  of  the 
remainder,  and  that  the  pljilntiff  had  thus 
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pnt  it  out  of  tbe  imwer  of  the  defendant  to 
snbmit  the  anurant  of  the  loss  to  appraisers, 
and  obtain  an  award,  according  to  tbe  pol- 
icy, and  deprived  It  of  the  right  to  take  the 
damaged  property  at  an  appraised  valuation. 
Tbe  plaintiff  asserted,  in  reply,  tliat  It  got 
out  of  the  pile  of  debris  908  cases  of  matches, 
and  the  balance  were  destroyed  by  fire  and 
water,  and  related  the  conversatloD  with  the 
agent  of  tbe  company,  insisting  that  it  had 
acted  in  good  faith.  About  three  weeks 
thereafter,  its  adjuster  returned,  and  called 
for  and  had  an  examination  of  Burgess,  the 
secretary  and  treasurer,  under  the  policy.  In 
respect  to  the  amount  and  nature  of  the  loss. 
At  the  close  of  the  plaintitTs  evidence,  the 
defendant  moved  for  a  nonsuit,  which  was 
denied.  I>efendant's  counsel  admitted  that, 
\t  the  plaintiff  was  entitled  to  recover  at  all. 
It  was  entitled  to  recover  $1,500  and  Inter- 
est; and  thereupon,  and  on  motion,  the 
court  directed  a  verdict  for  the  plaintiff  for 
tl,577.  From  a  judgment  thereon  in  Its  fa- 
vor, the  defmdant  appealed. 

Eaton  &  Weed  and  Charles  Barber,  for  ap- 
pelhint  Thompson.  Uarshaw  &  Davidson, 
for  respondent 

PINNBT,  J.  (after  stating  the  facts).  1. 
Under  tbe  conceded  fticts  in  this  case,  we 
think  that  It  is  impossible  to  sustain  or  Jus- 
tify the  direction  of  a  verdict  for  the  plaintiff. 
It  l9  beyond  dispute  that  there  bas  been  a 
breach  of  the  conditions  of  the  policy  upon 
which  the,  action  is  founded.  Tbe  assured 
did  not,  as  It  agreed  tt  wo^ld  after  the  fire, 
"forthwith  separate  the  damaged  and  undam- 
ajred  [)ersoDal  property,  put  It  In  the  best  pos- 
Elble  order,  make  a  complete  inventory  of  the 
same,"  and  did  not,  "when  required,  exhibit 
to  the  defendant's  adjuster  all  that  remained 
of  the  property"  described  in  the  policy.  On 
the  contrary,  withont  any  excuse  or  reason 
wtiatever  for  It,  except  the  desire  to  fill  an 
order  it  had  received,  It  sold  and  shipped  to 
I^uisvlUe,  Ky.,  908  cases  of  the  matches  that 
bad  been  saved  by  sorting  them  out  of  a 
large  number  of  cases,  the  contents  of  which 
had  been  more  or  less  Injured,  and  repacking 
and  placing  them  in  new  cases.  The  evidence 
tails  to  show  that  a  single  case  had  been 
saved  from  the  fire  In  a  whoUy  undamaged 
CMidttlim,  but  quite  the  contrary.  All  the 
matches  not  thus  saved  and  i^iacked,  al- 
though not  useless,  were  unmarketable,  and, 
vrHh  the  cases  and  other  debris,  were  removed 
aud  burned  up  In  the  plaintiff's  yard.  About 
600  cases  were  so  completely  destroyed  that 
notliing  whatever  was  saved  from  them.  It 
Is  not  necessary  to  consider  whether  the 
matches  which  were  not  saved,  and  which 
were  not  wholly  destroyed,  may  or  may  not 
fall  within  the  category  of  damaged  property, 
SB  contended  by  the  plaintiff,  or  whether  they 
might  be  regarded  as  wholly  destroyed,  be- 
catne  unmarketable;  for,  under  the  conceded 
facts,  the  sale  and  shipment  of  the  906  cases 


which  had  been  bo  sorted  out  and  saved,  be- 
fore the  defendant's  adjuster  arrived  upon  the 
scene,  was  a  dear  breach  of  the  condition  of 
the  policy,  which  worked  an  effectual  forfei- 
ture of  its  obUgationa.  It  was  the  duty  of 
the  plaintiff,  under  the  policy,  after  having 
selected  the  matches  put  in  these  cases  from 
damaged  or  unmarketable  or  worthless  match- 
es, to  have  exhibited  or  had  them  in  readiness - 
to  exhibit  to  any  person  designated  by  the 
company,  as  all  that  remained  of  the  prop- 
eity  described  in  the  policy.  The  plaintiff' 
thus  disabled  itself  from  performli^  the  plain, 
requirements  of  the  policy  before  the  arrival, 
of  the  adjuster,  and  had  effectually  pnt  it  out 
of  the  power  of  the  company  to  take  these 
cases,  as  it  had  the  right  to  do,  at  their  ap- 
praised value.  The  defendant,  when  the 
proofs  at  loss  were  submitted,  promptly  raised, 
these  objections,  and  has  not,  we  think.  In. 
any  manner  waived  them.  The  conditions - 
referred  to  are  substantial  and  important,  and 
are  deidgned,  among  other  things,  to  enable- 
the  company  to  fairly  investigate  and  ascer- 
tain  tbe  loss,  and  to  detect  dishonesty  and 
fraudulent  practices.  Th^  were  condltlons- 
tor  the  protecti(»Q  of  the  company,  to  be  p«^ 
formed  after  tbe  loss,  and  until  performed,  or 
performance  had  been  duly  waived,  no  recov-- 
ery  could  be  bad  on  the  policy.  We  must  re- 
gard these  provisions  as  having  been  deliber-- 
ately  agreed  to,  and  with  tbe  understanding 
tliat  they  were  material,  and  would  be  per- 
formed accordingly;  and  It  Is  the  duty  of  the 
court  to  give  full  effect  to  them  as  written.. 

2.  The  evidence  as  to  what  took  place  be- 
tween the  local  agent  of  the  defendant,  Mc- 
Nabb,  and  Burgess,  the  secretary  and  treas- 
urer of  the  plaintiff,  wholly  fails  to  show  a 
waiver  of  the  conditions.  After  his  connec- 
tion with  the  writing  of  the  policy  had  ceased, 
McNabb  had  no  authority,  as  local  agent,  to 
waive  these  conditions.  Hanklns  v.  Ineur-- 
ance  Co.,  70  Wis.  4,  35  N.  W.  34;  Bosworth 
V.  Insurance  Co.,  80  Wis.  393,  49  N.  W.  750;- 
Stevens  v.  Insurance  Co.,  81  Wis.  335,  51  N. 
W.  556;  Bourgeois  v.  Insurance  Co.,  86  Wis. 
402,  57  N.  W.  38.  Besides,  there  Is  no  claim 
that  McNabb  ever,  in  any  way,  authorized  or 
consented  to  the  disposition  and  removal  of 
the  908  cases,  and  the  alleged  waiver  by  him 
as  local  agent  was  oral,  and  not  In  writing, 
as  required  by  the  terms  of  the  policy.  Carey 
V.  Insurance  Co.,  84  Wis.  88,  54  N.  W.  18; 
KnudBon  v.  Insurance  Co.,  75  Wis.  198,  43 
N.  W.  054;  Bourgeois  v.  Insurance  Co.,  8ii 
Wis.  600,  57  N.  W.  347.  The  defendant,  aft- 
er the  proofs  of  loss  had  been  received,  re- 
quired an  examination  of  Burgess,  tbe  plain- 
tiff's secretary  and  treasurer;  and  he  was  ex- 
amined accordingly,  but  by  the  terms  of  the 
policy  It  Is  inwTided  that  no  waiver  should 
arise  in  consequence  of  such  requirement  and 
examination.  There  Is  no  other  ground  for 
Imputing  any  waiver  to  the  defendant,  or  for 
holding  that  It  is  precluded  from  Insisting  on- 
Its  defense.  The  circuit  court,  therefore,  err- 
ed In  refusing  to  nonsuit  tbe  plaintiff,  and  In . 
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directliie  a  Terdict  In  ItB  fitvor.  The  Judsment 
Dt  the  drcnlt  court  is  reveraed,  and  tbe  cauee 
Is  raoanded  for  a  new  triaL 


WELSH  et  ui.  T.  BLACKBURN. 
(Sopreme  Court  of  Wiscooeia.   March  10,  1896.) 

Bqcitt — Sbttimo  Abidb  UoRTeAas. 

A  mortgagor  of  real  estate  is  not  entitled 
to  have  it  set  aside,  though  not  witnetted  nor 
acknowledged,  nor  to  have  the  foredosure  there- 
of vacated,  though  irregular  or  defectire,  except 
upon  paying  or  offering  to  gaj  the  indebtedneu 
Becured  thereby. 

Aiveal  from  ctrcnlt  court,  Richland  county; 
George  01oment8<m,  Judge. 

Action  by  John  8.  Welsh  and  Vary  Welsh 
against  O.  H.  BhuAilnirn.  From  a  Judgment 
In  favor  of  defendant,  plalntltts  aroeaL  Al- 
firmed. 

This  was  an  action  In  eqoity  t»  set  airtde  a 
mortgage  and  the  foredosure  thenof  by  ad- 
vertisemMit,  so  far  aa  affects  the  homestead 
of  the  plaintiff.  The  erldencc  showed  thai 
the  plaintifrs,  who.were  husband  and  wUe,  on 
tbe  2d  day  of  January,  188%  tor  a  TaloaUe 
CMiBlderatlon,  executed  a  mortgage  tor  $M7.- 
S8,  coverliv  120  acres  of  land,  of  which  40 
acres  was  their  homestead,  to  T.  J.  Sheara  and 
O.  A.  Metacher,  who  were  partners,  and  re- 
ceived tbe  same  as  partnership  property.  The 
mort^tge  purported  to  be  properly  witnessed 
and  acknowledged,  but  the  plaintUEa  intro- 
duced evidence  tending  to  show  tiiat  It  waa 
never  In  fact  wltneased  nor  admowledged. 
Tbe  mortgage  was  recorded.  Afterwards  the 
firm  of  Bheara  &  Metayer  dissolved,  Mr.  Metr 
scher  retiring,  and  Mr.  Sheara  taking  the  aa- 
sets  and  assuming  the  debts  of  the  partneov 
shlp  by  oral  agreemoit  After  the  diasoln- 
tkm,  and  on  May  26, 18»1.  Shears  sold  and  de- 
livered the  notea  and  mortgage,  tm  a  valu- 
able consideration,  to  the  defendant.  Black- 
bum,  and  executed  a  wrttten  assignment 
thereof  to  bim,  which  waa  witnessed,  ac- 
knowledged, and  recorded.  The  notes  not 
being  paid,  Blackburn  forecloeed  tbe  mort- 
gage  by  advertisement,  under  the  authority 
to  so  foreclose  contained  in  the  mortgage, 
and  upon  sale  the  sheriff  sold  the  entire  prop* 
erty  to  the  defendant,  and  executed  a  ccrtitt- 
cate  of  such  sale  on  the  1st  day  of  September, 
1801.  The  court  entered  findings  and  Judg- 
ment as  foUows:  "The  defendant.  Black- 
bum,  In  open  court  having  stated  his  willing- 
ness to  take  from  the  i^intllf  In  this  action, 
or  any  other  Interested  party,  the  principal 
of  the  mortgage  that  waa  given  to  Sheara  So 
Metschcr,  and  th«-enpon  to  release  said  mort- 
gage, and  quitclaim  all  hia  interest  in  sold 
land,  and  the  plaintiffs  In  this  action  having 
made  no  offer,  either  prior  to  tbe  commence- 
ment of  this  action  or  pending,  to  pay  any 
portion  of  the  mortgage  Indebtedneaa  In  ques- 
tion, and  tbe  court,  being  of  the  opinion  that 
before  the  plaintiffs  can  come  Into  coart  and 
aBk  for  the  relief  they  demand  they  should 


do  equity  \ij  paying  or  offering  to  pay  tbe  In- 
debtedneaa  secured  by  thia  mortgage,  with- 
out the  costs  of  foreclosure  by  advertisement, 
therefore  finds  that  unless  by  the  20th  dny 
of  May  the  pMntlffa  in  this  case  pay  to  the 
defendant,  Blaefcbnm,  the  principal  sum  se- 
cured 1^  said  mart^ige^  and  coats  of  thia 
iKToeeedlng  Incurred  by  the  defendant,  to  be 
taxed,  that  a  decree  be  entered  dlamisBlng  the 
plaintiffs'  complaint  np<m  the  merita,  and  de- 
creeing that  said  foreclosure  proceedings  are 
vaUd  and  abaointa.  Now,  tiierefore,  oa  mo- 
tion of  Fish  and  Bancroft,  attwneya  for  de- 
fendant, it  is  hereby  ord^ed,  adjudged,  and 
determined  by  tbe  court  that  said  jndgment 
of  foredosure  and  sale  thereunder  is  hoeby 
affirmed  In  all  things  by  the  court,  and  tbe 
proceedlnga  tii«%la  declared  to  be  r^ratar  and 
according  to  law.  It  la  further  ordered  and 
adjudged  tliat  the  plaintiffs  hoeln  any  have 
restitution  of  said  premlsea  iq^  payment 
1^  them  of  tiie  amomit  of  the  principal  in  said 
mortgage,  to  wit,  $M7.D8,  together  with  the 
costs  of  this  proceeding,  taxed  at  96S.07,  on 
or  before  the  20th  day  of  Hay,  1898:  the  de- 
fendant to  thereupon  transfer  to  aald  plain- 
tiffs all  his  right,  titie,  and  Interest,  to  said 
plaintiffs  or  their  legal  representatives,  in  and 
to  the  premises  described  In  said  mortgage. 
It  la  further  ordered  that  the  defendant  re- 
eorer  the  costs  herein  at  stxty-el^  and  aixty- 
seven^undredtha  didlara  (fOS.ffO."  From 
this  Judgment  the  ptelntlffa  have  appealed. 

Michael  Murphy,  for  appellants.  Miner  & 
Miner  and  Fred  S.  Fish,  for  respondent 

WINSIA)W,  J.  (after  stating  the  facta)»  The 
mortgage  was  valid  as  between  the  parties, 
even  if  it  was  not  witnessed  nor  acknowl- 
edged. Lelnenkugel  v.  Kehl,  73  Wis.  241,  40 
N.  W.  683.  Such  being  the  case,  It  consti- 
tqted  a  valid  Hen  on  tlie  land,  and,  If  the 
foreclosure  was  irregular  or  defectiye,  the 
lien  and  the  debt  would  still  remain.  He 
who  asks  equity  must  do  e(julty.  If  tbe 
plaintiffs  are  entitled  to  any  relief,  It  could 
ouly  be  by  paying  the  amount  honestly  due. 
This  they  did  not  even  offer  to  do,  and  the 
Judgment  was  right   Judgment  affirmed. 


SHAKMAN  V.  UNITED  STATES  CREDIT 

8X8TB1M  CO. 
(Snpreme  Conrt  of  WlsconBui.    Feb.  18.  1S9G.) 

Guaranty  or  Crbdits  — Covtbaot  of  Iv30eaxce 
—  What  Constitotbs  —  P(«wm  or  AesMT  to 

ALTBR  ~  CCSSTKUCTIOS  —  JUDOMEIiT  NUNO  PRO 

Tung. 

1.  A  corporation  which  issues  a  cootraoi 
whereby  it  guaraoties  a  merchant  agahiBt  lov-a 
from  sales  on  credit  resulting  from  the  Inml- 
veocy  of  cuBtomers,  to  be  determined  in  a  man- 
ner specifically  described,  is  an  insurance  com- 
iwny,  within  the  meaning  of  Rev.  St.  §|  1077, 
1978,  and  tbe  contract  Is  one  of  iDsuntnre. 

2.  Where  such  contract  provides  that  the 
customer  must  be  rated  in  Dun's,  and  rated  at 
not  less  than  a  sum  specified,  one  wbo  is  the 
agent  of  such  company  for        purpose  of  m- 
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lidting  sach  Insorance,  transmitting  appllca- 
tiona,  and  collecting  premioms,  and  who  receives 
par  therafor,  has  power  to  make  an  additional 
Bgreraient  prOTiding  that,  it  the  castomer  is  not 
mted  in  Dun's,  and  ia  rated  In  Bradstreet's,  the 
rating  in  the  latter  aball  be  binding  on  the  com- 
panx. 

3.  A  contract,  dated  October,  1889,  by  a 
corporation,  whereby  it  guarantied  a  merchant 
against  loss  resulting  from  the  insolrency  of  cus- 
tomers on  conditions  specifically  described,  pro- 
Tided  that  no  credit  should  be  giveu  by  such  mer- 
chant unleas  the  castomer  was  rated  in  Dun's 
latest  reports,  and  nnleaa  hie  rating  was  not 
less  than  a  mm  specified.  Norember  8.  1688, 
there  was  delivered,  with  the  contract,  a  slip  con- 
taining an  additional  agreement  providing  that, 
should  Dan  not  rate  a  party,  and  Braostreet 
flhould,  within  the  system  of  the  company,  tbe 
latter  should  be  binding  on  It.  Novemba-  seth, 
the  company  tent  the  bxaored  a  like  slip  except 
that  it  permitted  the  use  of  Bradstreet's  only 
after  November  13,  1888.  The  insured  kept 
tbe  latter  slip,  and  made  no  objections  to  It. 
Held,  that  tbe  contract  as  perfected  November 
8.  1S86,  governed  the  rights  of  the  parties,  in  the 
absence  of  anything  to  show  that  the  company 
was  influenced  in  its  conduct  by  auured's  silence 
OD  receiving  the  latter  slips. 

4.  The  origina]  contract,  by  Its  terms,  cov- 
ered the  period  of  one  year,  commencing  on  July 
1,  1889,  and  insured  against  losses  accruing  for 
merchandise  sold  and  delivered  during  sncb  pe- 
riod. Held,  that  the  indorsement  of  November 
8th.  as  well  as  tbe  original  oontract,  was  effect- 
ive from  July  Ist,  so  as  to  cover  losses  occurring 
on  sales  made  between  such  dates,  to  customers 
not  rated  in  Dnn'a,  bat  rated  in  Bradstreet's, 
reiiortfl. 

5.  Sach  contract  nrovided  that.  In  calciilat- 
infT  losses,  no  credit  that  may  have  been  given 
ehonld  be  included  therein,  exceeding  a  credit 
of  30  ptx  coot,  on  the  lowest  capital  rating  such 
party  or  parties  were  rated  at  in  such  mercantile 
reijorts.  Beld  that,  where  the  insured  gave 
debtors  a  larger  credit  than  30  per  cent,  of 
their  lowest  capita]  rating,  tbe  insured  was  en- 
titled to  be  allowed  30  per  cent,  of  such  rating, 
and  the  excess  only  should  bo  disallowed. 

0.  In  an  action  on  such  contract,  it  op- 
pcared  that  insured  gave  crtnlit  to  one  whose 
name  appeared  in  Dun's,  with  a  notation  indi- 
cating no  capital  rating,  and  credit  "fafr";  that. 
In  Bradstreet's,  he  appeared  ratod  with  a  noto- 
tiQQ  indicating  $1,000  to  $2,000  capital,  and 
credit  fair,  fielrf,  that  defendant  was  liable  on 
the  loea  sustained  by  the  insolveacy  of  such  cus- 
tomer. 

7.  Where  a  corporation  is  dissolved  after  an 
artion  against  it  is  tried  and  the  case  has  been 
taken  under  advisement  by  the  court,  it  is  prop- 
er to  order  the  findings  to  be  dated  as  of  a  day 
b«>fore  tbe  corporation  was  dissolved,  and  ren- 
der judgment  nunc  pro  tunc  as  of  such  day. 

Aroeol  from  circuit  court,  Milwaukee  coun- 
ty; D.  H.  Jotanaon,  Judge. 

Action  by  L.  A.  Shakman  as^nst  tbe  Unit- 
ed States  Credit  System  Company  on  a  writ- 
ten contract  Issued  by  defendant  to  plaintiff, 
and  called  a  "certlflcate  of  guaranty."  From 
a  Judgment  for  plaiutitT,  defendant  appeals. 
Affirmed. 

This  Is  an  action  upon  a  written  contract 
Issued  by  defendant  to  plaintiff,  and  called  a 
"certificate  of  guaranty."  The  plaintiff  ta  a 
manufacturer  of  clothing,  doing  business  in 
Milwaukee,  and  was  such  in  18S9.  The  de- 
fendant was,  at  that  time,  a  corporation.  In- 
corporated under  the  laws  of  tbe  state  of 
Nf'w  Jersey.  It  apjteared  that,  about  the 
23d  day  of  October.  18S9,  the  defendant's 
agent  at' Chicago,  one  Langsdorf,  called  on 
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the  plaintiff,  and  the  plaintiff  then  made  a 
wtltten  application  to  the  defendant  com- 
pany for  a  certlflcate  of  guaranty.  This  ap- 
jdlcation,  so  far  as  necmsary  to  be  stated,  ts 
as  follows;  A.  Shakman  ft  Oo.  hereby 
apply  for  a  guaranty  of  five  thousand  dollars 
of  the  debts  of  the  persona  to  whom  we  may 
sdl  goods,  according  to  tbe  system  of  said 
company,  during  the  period  of  one  year,  com- 
mencing on  the  Ist  day  of  July,  1889,  and 
ending  on  the  Ist  day  of  July,  1890,  and  for 
that  purpose  we  hereby  make  application  to 
purchase  of  said  company  a  certificate  of 
guaranty,  according  to  Its  system  of  credits, 
under  the  copyright  of  said  company,  for 
said  term,  and  deelre  to  enter  series  A  of 
said  comi>any,  which  series  la  made  up  of  not 
more  than  six  hundred  and  fifty  certificates, 
averaging  a  guaranty  ot  $5,000  for  each  cer- 
tificate. This  application  Is  made  with  tbe 
understanding  that  ttie  said  company  limits 
Its  liability  to  poy  excess  losses  In  any  one 
series  In  accordance  with  tbe  following  table, 
less  the  deduction  allowed,  to  be  made  by 
said  company,  as  the  value  of  tbe  bad  debts 
sustained  by  tbe  applicant,  which  Is  hereby 
agreed  to  be  12%  per  cent  (tf  tbe  total 
amount  of  losses  Incurred  by  reason  of  bad 
debts  remaining  unpaid  at  tbe  time  of  prov- 
ing apirtlcant's  losses  against  said  company." 
lAngsdorf  forwarded  this  q^llcatton  to  the 
company,  by  whom  It  was  accepted  and  a 
"Certificate  of  Guaranty"  returned  to  Langs- 
dorf, who  delivered  It  to  Shakman  on  the  8th 
day  of  November,  1880.  This  certlflcate 
reads  as  follows: 

"No.  3452,        Incorporated  1888.  $5,000. 

"United  States  Credit  System  Company,  of 
the  City  of  Newark,  N.  J. 

"For  and  In  consideration  of  the  terms  and 
conditions  herein  named,  and  of  the  sum  of 
one  hundred  and  forty-flre  dollars,  paid  by 
L.  A.  Shakman  ft  Co.,  herein  grants,  bar- 
jxains,  and  sells  to  the  said  L.  A.  Shakman 
&  Co.  this  certlflcate,  Issued  under  Its  copy- 
righted system  of  credits.  In  series  A,  class 
B,  for  the  term  of  one  year,  commendng  on 
the  1st  day  of  July,  1889,  and  ending  on 
the  1st  day  of  July,  1890.  And  for  said  con- 
sideration the  said  United  States  Credit  Sys* 
tern  Company  guaranties,  covenants,  and 
agrees  that  If  the  said  U  A.  Shakman  &  Co. 
should,  by  reason  of  the  Insolvency  of  any 
debtor  or  debtors,  who  owe  such  debtor  debts 
for  merchandise  sold  and  delivered  during 
said  period,  under  tbe  credit  system  of  said 
company  as  hereinafter  mentioned,  or  by 
reason  of  any  uncollectible  judgment  or  judg- 
ments that  he  or  they  may  bave  obtained,  for 
tbe  sum  or  sums  of  money  due  for  mer- 
chandise sold  and  delivered  as  aforesaid, 
have  losses  in  excess  of  1%  per  cent  on  their 
total  sales  made  during  the  above  limited 
p^od,  to  pay  such  excess  loss,  not  exceed- 
ing five  thousand  dollars,  less  tbe  deduc- 
tions, and  subject  to  the  termc^  and  condi- 
tions hereinafter  nant^^,i,g|^^QCTejgJ(jx- 
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preasly  agreed  and  understood  that  this  eer- 
ttfleate  forms  a  part  of  series  and  tUe 
company's  liability  to  pay  en:ess  losses  In 
any  swiee  la  limited  to  the  fund  or  fnnda 
provided  for  said  series,  as  appears  more  spe- 
cifically In  the  application  signed  by  said  L. 
A.  Shakman  &  Co..  whlcb  application  forms 
a  part  of  this  certificate. 

"Tenns  and  Conditions. 

**(1)  Tbat  no  credit  which  may  have  been 
given  to  any  party  or  partiea  shall  be  In- 
cluded In  the  calculation  of  losses,  unless  he 
or  they  were  rated  In  R.  Q.  Dun  &  Ga's  Mer- 
cantile Agency  In  the  latest  books  or  reports 
Issued  by  It  at  the  time  of  shipping  the 
goods,  and  that  no  special  or  other  report 
was  received  by  said  L.  A.  Shalonan  &  Go. 
changing  the  same.  And  In  case  any  change 
has  occurred,  such  sale  and  shipment  stall 
be  conridered  to  have  been  mode  In  accord- 
ance with  such  change.  (2)  That,  in  calcnlat* 
Ing  the  losses,  no  credit  that  may  have  been 
given  shall  be  Included  therein  exceeding 
credit  of  30  per  cent,  on  the  lowest  capital 
rating  such  party  or  parties  were  rated  in 
said  Mercantile  Agency's  books  or  reports. 
(S)  That,  in  the  calculation  of  losses,  no  ac- 
count against  any  debtor  shall  be  included 
therein  for  more  than  toi  tihouaand  dollars. 
(4)  That  no  credit  that  may  have  been  given 
shall  be  included  In  the  calculation  of  lossea, 
unless  the  rating  of  the  party  to  whom  such 
credit  Is  given  was  at  least  two  thousand 
dollars  ^2,000)  at  the  time  of  shipping  the 
goods,  and  that  the  credit  rating  was  the 
best  or  next  to  the  best  for  the  capital.  (5) 
All  losses  shall  remain  the  property  of  satd 
L.  A.  Shakman  &  Co.,  and  In  coBSideratton 
thereof  It  Is  agreed  that  12%  per  cent,  of  the 
said  194  per  cent  (tf  the  yeariy  sales,  and 
12H  per  cent  of  the  losses  hicurred  In  excess 
thereof,  not  exceeding  the  amount  of  this 
guaranty,  shall  be  deducted  from  both  said 
enms.  and  the  balance,  after  the  deduction 
of  the  amount  of  said  1%  per  cent  on  the 
said  yearly  sales,  shall  be  the  sum  for  which 
said  company  is  liable.  (6)  That  It  shaU  be 
the  dnty  of  the  said  L.  A.  Shakman  &  Co.  to 
notify  said  cwnpany  of  the  Insolvency  of  any 
of  his  or  their  debtors  coming  within  the  cal- 
culatloa  of  losses  under  this  certificate,  with- 
in ten  days  after  receiving  Information  of 
the  same.  Such  notice  shall  state  the  name 
of  the  debtor,  the  place  of  business,  date  of 
shipment,  amount  thereof  and  amount  still 
due.  Upon  failoie  to  give  such  notice,  such 
Claim  shall  not  be  taken  into  the  calculation 
of  losses.  <7)  'niat,  In  proscntlng  proofs  of 
losses  to  said  company,  such  proofs  shall  spe- 
dflcally  show  the  facts  upon  which  the  guat^ 
antor  baaea  the  belief  that  the  claims  are  a 
loss,  a  statement  of  the  amount  of  the  gross 
sales  between  and  Including  date  of  begin- 
ning and  expiration  of  this  certificate,  the 
names  of  the  person  or  p.  rsons  to  whom  the 
goods  were  sold,  itemized  account  of  the 
same,  date  of  shipment  amounts  paid  cm  ac- 


count the  discounts  the  debtor  or  debtor* 
were  entitled  to  receive;  and  said  proofls  of 
loss  moat  be  duly  verified.  (8)  That  all 
proofs  of  loss  must  be  presented  within  six 
months  after  the  expiration  of  the  term  men- 
tioned and  set  forth  in  this  certificate,  or 
else  the  said  claims  shall  be  forever  barred, 
even  though  the  loss  occurs  on  an  account 
faUlng  due  after  the  exj^ratlou  of  said  8ix 
months:  provided,  however,  where  any  claim 
la  In  litigation,  and  notice  thereof  is  given  to 
the  company,  theUr  in  that  case,  the  loss,  if 
any,  shall  be  presented  within  ten  days  after 
the  termination  of  said  litigation.  (0)  It  is 
expressly  understood  that  this  certificate  is 
Issued  under  class  B  cf  this  company,  where- 
by the  amount  of  the  yearly  sales  of  said  L. 
A.  Shakman  &  Co.  are  fixed  between  the  sum 
of  one  hundred  thousand  dollars  and  two 
hundred  Qiousand  dollars;  but  should  sucb 
sales  be  of  a  greater  or  less  sum  tban 
above  fixed,  then  any  loss  sustained  by  tbe 
said  L.  A.  Shakman  &  Ca  would  be  settled 
by  this  company  under  the  terms  and  condi- 
tions of  the  class  to  which  tt  b^ongs.  accord- 
ing to  the  clasaiflcation  system  ot  this  com- 
pany. (10)  Tliat  this  company  shall  only  be 
liable  to  the  said  L.  A.  Shakman  ft  Ga  for 
goods,  wares,  and  merchaudlae  by  blm  or 
them  owned,  shiroed,  and  sold  In  the  usual 
course  of  his  or  their  business  and  trade,  and 
not  for  goods  kept  by  him  or  them  on  con- 
signment, and  for  which  be  or  they  have  in- 
curred no  liability  to  pay  for;  nor  shall  said 
company  be  liable  for  claims  arising  from 
other  sources.  (11)  The  company  shall  pay 
all  losses  within  sixty  days  after  the  proof  of 
loss  shall  have  been  made.  (12)  There  shall 
be  no  liability  on  the  part  of  the  company  un- 
less the  said  L.  A.  Shakman  &  Co.  shall  bare 
continued  his  or  their  aald  business  for  the 
full  period  of  the  term  herein  mentioned  and 
set  fortb,  and  should  he  they  not  so  ood- 
tlnue,  fifty  (50)  per  cent  of  tbe  guaranty  fee 
received  shall  be  returned  In  full  satisfaction 
of  all  claims  against  this  company. 

"Special:  In  condition  No.  2,  20  per  cent,  la 
changed  to  30  per  cent  Condition  Xo.  4  is 
changed  so  as  to  Include  sales  to  panlen 
whose  raHng  Is  K      In  Dun's  Agency  Book." 

At  the  time  of  the  delivery  of  this  certifi- 
cate, and  before  payment  of  the  consideration 
or  premium,  Shakman  objected  that  the  pol- 
icy did  not  allow  tbe  use  of  Bradstreet's  re- 
ports of  ratings  as  well  as  Dun's.  Tliert?  is 
a  conflict  In  the  evidence  as  to  what  followed 
tills  objection.  Shakman's  evidence  tends  to 
prove  that  LangFdorf  said  he  would  concede 
this,  and  that  he  had  authority  to  do  so.  and 
that  Longsdorf  thereupon  wrote,  and  deliver- 
ed with  the  policy,  the  fdllowliig  slip:  "Mil- 
waukee, Nov.  8,  1880.  Indorsement  to  cer- 
tificate Na  3,462,  in  favor  of  L.  A.  Shakman  & 
Co.,  to  wit:  Should  any  party  to  whom  above- 
named  firm  may  sell  goods  not  be  rated  with- 
in the  system  of  this  company  at  Dun's  Mer- 
cantile Agency,  and  Bradstreet's  Agency  does 
rate  such  party,  within  ttie  system  of  this 
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company,  then.  In  such  cases,  the  latter  shall 
be  binding  npon  this  company.  A.  Lanssdorf, 
Genl.  Sc^t."  Langsdorf,  on  the  other  hand, 
while  admitting  that  Shakman  objected  to  the 
policy  because  It  did  not  allow  the  use  of 
Bradstreet's  ratings  as  well  as  Duzt'a,  denies 
that  he  gare  the  Indorsement  to  Sbakman  ae 
a  contract,  but  says  that  he  told  him  he  would 
Bubmit  the  matter  to  the  company  for  their 
decision,  and  that  he  wrote  out  the  indorse- 
ment simply  to  show  Shakman  bow  it  would 
read  in  case  the  com[>any  approved  it.  At 
the  same  time,  and  after  the  delivery  of  the 
slip,  Shakman  paid  to  Langsdorf  the  premium 
of  $155.  It  appeared  that  one  Fishell  was 
the  partner  of  Langsdorf,  and  that  their  office 
was  at  Chicago,  and  that  they  styled  It  the 
"Western  Department"  of  the  TJnlted  States 
Credit  Company;  Langsdorf  calling  himself 
general  superintendent,  and  Fishell  general 
manager.  Langsdorf  testifies  that  they  as- 
sumed these  titles  without  authority  of  the 
company,  and  really  only  had  authority  to  so- 
licit business  and  collect  premiums.  On  or 
about  November  26,  1889,  the  plaintiff  receiv- 
ed a  letter  from  Fishell  as  follows:  "Inclosed 
find  indorsement  slip,  as  requested,  which 
please  attach  to  the  certificate,  to  take  the 
place  of  the  agreement  left  with  you  signed  by 
our  Mr.  Langsdorf,  Very  respectfully,  Al- 
t>ert  Fishell,  Mgr."  The  slip  inclosed  reads 
as  follows:  "Should  Dun's  Mercantile  Agen- 
cy not  rate  a  party,  and  Bradstreet's  Agency 
should  give  such  party  a  rating  or  report,  and 
such  rating  or  report  Is  sufficient  to  be  cover- 
ed by  the  system  of  this  company,  then  and 
in  that  case  the  said  L.  A.  Shakman  &  Co.. 
may  use  Bradstreet's  Mercantile  Agency  as  a 
basis  for  such  party.  This  special  permission 
to  take  effect  November  13,  18S9.  [Signed] 
Fred  M.  Wheeler,  Secretary."  The  plaintiff 
read  the  letter,  but  not  the  slip,  and  paid  uo 
attention  to  It,  aud  did  not  return  it.  The 
action  was  tried  by  the  court,  Jury  being  waiv- 
ed, and  the  court  made  findings  of  fact  sub- 
stantiaUy  as  above  stated.  As  to  the  dis- 
puted questions  with  regard  to  the  Langsdorf 
Indorsement,  of  date  November  8th,  the  court 
found  favorably  to  the  plaintiff's  contention, 
and  that  It  became  a  part  of  the  contract  on 
that  day.  The  court  further  found  that  the 
plaintiff,  during  the  period  covered  by  the  con- 
tract, suffered  losses  'within  its  terms,  amount- 
ing, lu  the  aggregate,  to  $6,502.47,  and  that, 
after  deducting  therefrom  12'/j  per  cent,  of 
such  total,  and  1%  per  cent,  of  the  plaintiff 'fi 
total  sales,  the  net  losses  covered  by  the  con- 
tract were  $2,856,75.  Due  notice  and  proof 
of  loss  were  also  found,  and  the  court  found, 
as  matter  of  law,  that  the  defendant  Is  an  In- 
surance corporation,  and  that  the  contract  In 
question  is  a  contract  of  Insurance.  Judg- 
ment for  the  plaintiff  for  $2,850.75,  with  in- 
terest and  costs,  was  rendered,  and  the  de- 
fendant appealed, 

Whikler,  Flandevs,  Smith,  Bottum  &  VUas, 
for  appellant.  Tnnier,  Bloodgood  &  Kemper, 
for  respwdent 


WINSLOW,  J.  (after  stating  the  facts). 
We  regard  the  contract  before  us  as  unques- 
tionably a  contract  of  Insurance.  An  insur- 
ance contract  is  a  contract  whereby  one  party 
agrees  to  wholly  or  partially  Indemnify  anoth- 
er for  loss  or  damage  which  he  may  suffer 
from  a  specified  peril.  The  peril  of  loss  by 
the  insolvency  of  customers  is  Just  as  definite 
aud  real  a  peril  to  a  mei'chant  or  manufac- 
turer as  the  peril  of  loss  by  accident,  fire, 
lightning,  or  tornado,  and  is,  in  fact,  much 
more  frequent.  No  reason  Is  perceived  why 
a  contract  of  Indemnification  against  this  ever- 
present  peril  Is  not  just  as  legitimately  a  con- 
tract of  insurance  as  a  contract  which  indem- 
nifies against  the  more  familiar,  but  less  fre- 
quent, peril  by  fire.  This  very  contract  has 
been  (sub  silentio)  construed  as  a  policy  of  In- 
surance by  the  supreme  court  of  New  Jersey. 
Credit  System  Co.  v.  Robertson  (N.  J.  Sup.) 
29  Atl.  421.  The  contract  being,  then,  a  con- 
tract of  insurance,  and  the  defendant's  busi- 
ness being  the  making  of  such  contracts,  it 
follows  that  the  defendant  Is  an  insurance  cor- 
poration, within  the  meaning  of  sections  1977 
and  1978,  Rev.  St.  Langsdorf  was  Its  agent 
for  the  purpose  of  soliciting  insurance,  trans- 
mitting applications,  aud  collecting  premiums, 
and  received  pay  therefor.  He  was,  conse- 
quently, under  section  1077,  supra,  Its  agent 
for  all  intents  and  purposes,  and  had  power  to 
make  the  additional  agreement  contained  in 
the  indorsement  dated  November  8th.  Reuior 
V.  Insurance  Co.,  T-J^WIs.  89,  42  N.  W.  20S. 
The  court  has  found.'on  ample  evidence,  that 
he  did  make  that  agreement,  and  the  fact  Is 
therefore  settled.  It  Is.  then,  a  fact  In  the 
case  that  a  complete  contract  of  Insurance  was 
made,  on  or  about  November  8th,  by  the  terms 
of  which  the  plaintiff  was  to  have  the  right 
to  use  the  Bradstreet's  ratings  In  case  a  given 
customer  was  given  no  rating  by  Dun. 

But  It  is  said  that  the  memorandum  sent 
to  the  plaintiff  November  26th,  which  permit* 
ted  the  use  of  Bradstreet's  reports  only  after 
November  13th,  1889,  became  effective  and 
binding  by  reason  of  the  plalntlCTs  receiving 
it  and  failing  to  object  thereto.  We  are  un- 
able to  agree  with  this  contention.  The 
agreement  of  November  8th,  being  perfect, 
the  letter  and  Inclosed  memorandum  of  No- 
vember 26th  could,  at  the  most,  amount  to 
nothing  more  than  a  proposal  to  change  the 
terms  of  the  existing  contract.  This  the 
plaintiff  could  do  or  not,  as  he  chose;  but  It 
cannot  be  said  that  he  did  so  unless  he  ex- 
pressly agreed  to  the  change,  or  unless  his 
silence  was  legally  equivalent  to  an  express 
consent  to  the  proposed  change.  There  was 
no  express  agreement  to  make  the  change, 
nor  do  we  think  thot  the  simple  failure  to 
answer  the  proposal  should  be  construed  as 
such  an  agreement,  in  the  absence  of  all  evi- 
dence showing  that  the  defendant  was  In- 
fluenced in  its  conduct  by  plaintiffs  silence. 
An  agreement  Inferred  from  silence  must, 
in  such  case,  rest  on  the  principle  of  estop- 
pel; and  one  essential  element  of  eabmpel 
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IB  lacking  here,  namely,  a  change  of  posi- 
tion on  the  part  of  the  defendant  reLTinp  oa 
the  plaintiff's  silence,  which  would  result  In 
■nbfltantlal  Injury  to  the  defendant  were  It 
not  permitted  to  rely  on  the  estoppel.  The 
conclusion  necessarily  Is  that  the  contract 
which  became  perfected,  November  8th, 
with  the  Langsdorf  Indorsement,  became 
the  contract  sorernlng  the  rlgbta  ot  the  pai^ 
ties. 

Another  question  now  arises  upon  the  con- 
struction to  be  given  to  the  Langsdorf  In- 
dorsement. It  will  be  noticed  that  the  pol- 
icy, though  dated  October  23,  1889.  In  terms 
covers  the  period  of  one  year  commencing  on 
the  1st  of  July,  18S9,  and  that  It  insures 
against  losses  accruing  for  merchandise  sold 
and  delivered  during  that  period.  Thus,  the 
contract  covers  several  months'  business 
transactions  previous  to  Its  date.  It  ap- 
pears in  evidence  that  a  considerable  num- 
ber of  the  losses  for  which  the  plaintiff  has 
recovered  Judgment  were  suffered  between 
July  1,  1889,  and  the  delivery  of  the  con- 
tract, and  that  these  losses  arose  from  cred- 
its given  to  parties  who  had  no  credit  rating 
In  Dun's  reports,  but  did  have  such  rating 
in  Bradstreet's  reports.  It  Is  now  contended 
that  the  Langsdorf  indorsement  Is  purely 
prospective  in  its  operation,  and  Mily  Insures 
losses  occurring  after  November  Stb;  so 
that,  for  the  losses  occurring  before  that 
date,  covered  by  Bradstreet's  reports  ouly, 
there  can  be  no  recovery.  The  indorsement 
reads:  "Should  any  paVty  to  whom  above- 
named  firm  may  sell  goods  not  be  rated, 
within  the  system  of  this  company,  at  Don's 
Mercantile  Agency,"  etc.  The  argument 
cannot  prevail.  This  Indorsement  is  part  of 
the  whole  contract  It  must  be  read  In  con- 
nection with  all  the  other  provisions  of  the 
contract  and  as  though  it  were  incorporated 
in  the  contract  at  the  proper  place.  So  read, 
there  can  be  uo  doubt  that  the  contract  re- 
fers to  all  goods  sold  and  credits  given  be- 
tween July,  1889,  and  July,  1890,  and  that 
the  right  to  use  the  Bradstreet  ratings  in 
the  proper  cases  was  intended  to  be  as 
broad  in  its  terms  as  to  time  as  the  right  to 
use  the  Dun  ratings. 

Subdivision  2  of  the  terms  and  conditions 
of  the  policy  provides  that  In  calculating 
"liisses,  no  cn^dlt  that  may  have  been  given 
shall  be  included  tliereln,  exceeding  a  credit 
of  30  per  cent,  on  the  lowest  capital  rating 
such  party  or  parties  were  rated  at  in  said 
mercautile  agency's  books  or  reports."  In  a 
number  of  instances  of  loss&s  the  plaintiff 
had  given  the  Insolvent  debtors  a  larger 
credit  than  30  per  cent,  of  their  lowest  capi- 
tal rating.  The  court  allowed,  in  such  cases, 
30  per  cent,  of  such  rating,  and  disallowed 
the  excess.  It  Is  claimed  by  appellant  that 
the  clause  means  that  the  entire  credit  Is  to 
be  excluded,  and  not  simply  the  excess 
above  30  per  cent  of  the  rating.  This  la 
purely  a  matter  of  construction  of  language, 
and  our  construction  agrees  with  that  of  the 


trial  court  namely,  that  It  Is  only  that  part 
of  the  credit  exceeding  30  per  cent  of  the 
rating  which  is  to  be  excluded. 

It  Is  claimed  that  a  loss  of  fSOO  suffered 
by  the  failure  of  one  SUuansky  was  improp- 
erly allowed.  It  appears  that  SImaasky's 
name  appears  In  Dun's  reports  with  the  no- 
tation "Blank  3";  that  Is,  no  capital  rating, 
and  credit  "fair."  In  Bradstreet's  reports, 
however,  be  appears  rated  "X  D,"  wbirh 
means  $1,000  to  $2,000  capital,  credit  fair. 
It  seems  to  us  that  this  loss  was  properly 
allowed.  Slmansky  had  no  capital  rating  iu 
Dun's  reports.  The  system  of  the  defendant 
required  both  a  capital  and  a  credit  rating. 
This  was,  therefore,  a  case  clearly  within 
the  I^angsdorf  indorsement  where  the  party 
was  not  "rated  within  the  system  of  the 
company"  at  Dun's  Agency,  and  was  so  rat- 
ed in  Bradstreet's  Agency. 

This  case  was  tried  and  submitted  to  the 
court  February  20,  1894,  and  taken  under 
advisement  by  the  court,  and  held  und«r  ad- 
visement until  Octol>er  of  the  same  year. 
The  original  flndlnga  were  signed  and  tiled 
October  2d.  and,  on  motion  of  defendant 
were  amended  In  some  particutars  on  tbe 
27th  day  of  October,  on  which  day  tbe  ap- 
pellant's attorneys  made  proof  to  the  court 
that,  on  the  2d  day  of  October,  tbe  court  of 
chancery  of  New  Jersey  had  by  decree  de- 
clared that  tbe  defendant  had  ceased  to  be 
a  corporation,  and  had  forfeited  franchises 
and  rights  under  the  laws  of  New  Jersey, 
and  appellant's  attorneys  objected  to  the  en- 
try ot  Judgment  for  that  reason.  Thereupon 
the  court  ordered  the  findings  to  be  dated 
and  filed  as  of  March  3d,  so  as  to  bring 
them  within  the  term  at  which  tbe  case  was 
tried,  and  also  rendered  Judgment  nunc  pro 
tunc  as  of  that  day.  This  was  right  Tbe 
action  was  upon  contract.  Where  such  an 
action  has  been  fully  tried  and  submitted, 
and  taken  under  advisement  by  tbe  court, 
and,  ponding  the  decision,  a  party  dies,  tbe 
court  will  not  allow  the  action  to  abate,  but 
will  enter  judgment  as  of  the  time  when  the 
action  was  submitted.  The  judgment  for^ 
felting  the  franchises  of  the  corporation 
could  amount  to  nothing  more  than  the 
death  of  an  Individual.  1  Black,  Jndgm.  i 
127;  MltcheU  v.  Overman,  103  U.  S.  iSZ. 
Judgment  affirmed. 


MI7RPHET  V.  WEII*. 
(Supreme  Court  of  Wisconaio.   March  10, 1896^1 

OONTRACra— Ah  BIGLI TT — COSSTBCOTIOX— BftBACH. 

1.  A  oontract  relating  to  the  assignment  .of 
certain  patents  provided  that  I'  the  patents  ap- 
plied for  on  the  iDveiitioo  for  "thermostat  and 
automatic  machine"  be  disallowed  in  substance, 
the  sellers  would  refund  to  the  purchaser  S12,- 
500  of  the  raon^  paid  nnder  the  contract.  Hfid 
that,  as  the  word  "tbermoatat"  has  a  definite 
meaning:,  its  use  did  not  render  sucli  contract 
ambiRuouH,  so  as  to  make  admissible  extrinsic 
eridciicc  for  the  purpose  of.  explaimug  it  and 
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nuke  the  meaning  of  the  words  "thermostat  and 
aatomatic  machine,"  as  used  in  the  contract,  a 
question  for  the  jury,  and  not  for  the  court. 

2.  In  an  action  for  the  balance  of  the  pur- 
chase money,  in  which  defendant  filed  a  conntcr- 
clatm  to  recover  back  the  $12,500  as  proTided 
by  sadi  contract,  it  appeared  that  when  the 
contract  was  made  there  were  pending  six  ap- 
plicatioDS  for  patents  for  thnroostats,  or  im< 
provements  in  thermostats,  and  one  api^icatlon 
for  a  clockwork  device  to  be  naed  in  connection 
with  a  thermostat.  Held,  that  the  words  "au- 
tomatic machine,"  in  snch  contract,  referred  to 
such  clockwork  device,  sod  that,  a  patent  on 
snch  device  bein^  disallowed  in  miMtaince,  de- 
fendant was  entitled  to  recover. 

3.  A  contract  relating  to  the  assignment  of 
certain  patents  applied  for  provided  that,  If  the 
patents  applied  tor  on  the  invention  for  ther- 
mostat and  automatic  machine  were  disallowed 
in  sabstance.  the  sellers  would  refund  to  the 
buyer  $12,500  of  the  money  paid  under  the 
contract.  Held,  that  it  was  not  necessary  that 
all  the  patents  applied  for  be  disallnwcd,  to  en- 
title the  buyer  to  the  return  of  the  $12,500,  but 
the  disallowance  of  a  patent  for  the  automatic 
machine  was  sufficient. 

4.  Where  two  persons  jointly  agree  to  sell 
corporate  slock  and  to  asKi^^n  certain  patents  ap- 
plied for,  and  that,  if  the  luttents  applied  for  be 
disallowed  in  substance,  the  sellers  will  refund 
to  the  buyer  a  certain  portion  of  the  purchase 
money,  and  one  of  the  seUcri  authorizes  the 
buyer  to  pay  the  purchase  money  directly  to 
the  corporation,  the  surviving  promisor,  on  the 
disallowance  of  the  patents,  is  liable  to  the  buy- 
er for  such  portion  of  the  purchase  money;  and 
this  withoDt  a  rescission  <a  the  contract,  or  re- 
turn of  the  stock. 

Appeal  from  Bnperlor  court,  Milwaukee 
county:  R.  D.  Marshall,  Judge. 

Action  1^  Newton  S.  Murphy  against  Ben- 
^mln  M.  Weil  to  recover  a  certain  Imlance 
dalmed  to  be  due  from  def«idant  to  plain- 
tiff on  the  purchase  price  of  certain  shares 
of  corpwate  stock  and  the  assignment  of  cer- 
tain patents  apidled  for,  In  which  defendant 
■et  up  a  counterclaim  tor  failure  of  plaintiff 
to  perform  such  contract  of  sale  and  assign- 
ment From  a  Judgment  dismissing  plaintiff's 
cause  of  action,  and  In  farw  of  defendant  on 
his  connterdalm,  plaintiff  appeals.  Affirmed. 

This  is  an  action  to  recoTer  f  12,Si00,  claim- 
ed to  be  due  &om  the  defendant  to  the  idalur 
tiff  as  a  balance  of  the  purchase  money  of 
certain  shares  of  corporate  stock  under  the 
terms  of  the  following  contract:  "Agreement 
made  and  entered  Into  this  23rd  day  of 
March,  1887,  by  and  between  H.  E.  Jacobs 
and  N.  S.  Murphey,  of  the  first  part,  and 
Benjamin  M.  Weil,  of  the  second  part,  all  of 
Milwaukee,  Wlsconatn:  Witnesseth,  the  par- 
ties of  the  first  part  agree  to  sell  and  deliver 
to  the  party  of  the  second  part  two  hundred 
and  fifty  shares  (¥2r>,000)  in  full-paid  capital 
stock  of  the  Jacobs  Electric  Company  of  Mil- 
waukee, Wisconsin,  for  the  sum  of  twenty- 
five  thousand  dollars  f925,000>,  to  be  paid  as 
follows:  $13,500  to  be  paid  at  this  date; 
fl.OOO.  May  1, 1887;  ¥1>000,  June  1,  18S7;  $3,- 
000.  July  1.  1887;  and  |6,500,  October  1. 
1887,— without  interest;  $12,500  of  said  mon* 
ey  to  be  advanced  and  loaned  to  said  com- 
pany by  the  parties  of  the  first  part.  It  is 
further  agreed  that  the  parties  of  the  first 
part  will,  for  the  same  consideration,  and  at 


the  same  time,  sell  and  deliver  to  the  party 
of  the  second  part  two  hundred  and  fifty 
shares  ($25,000)  In  fnll-pald  stock  of  the  Elec- 
tric Temperature  Controlling  Company  of 
Milwaukee.  It  is  further  agreed  that,  if  fbe 
patents  applied  for  by  Jacobs  oa  the  Inven- 
tion for  thermostat  and  autranatlc  machine 
be  disallowed  In  substance,  the  parties  of  the 
first  part  agree  to  refund  to  said  Weil  $12,- 
COO  of  the  money  paid  hereunder.  Witness 
our  bands  and  seals  this  2nd  day  of  April, 
1887.  H.  E.  Jacobs.  [Seal.]  N.  S.  Murphey. 
[SeaL]  Benj.  H.  WelL  [Seal]"  Mr  H.  E. 
Jacotw,  one  of  the  cmtractlng  parties,  died 
b^ore  the  commencement  ot  this  action,  and 
his  Interest  In  the  contract  was  assigned  to 
the  plaintiff  by  his  adminllatrator.  The  de- 
fendant's answer  was  quite  long,  and,  so  far 
as  necessary  to  be  stated  to  understand  the 
questions  Involved  in  this  actlcm.  consisted: 
(1)  Of  defensive  matter,  to  the  effect  that 
the  stock 'sold  and  delivered  to  the  defend- 
ant was  not  full-paid  stock;  that  the  condi- 
tions to  be  performed  by  the  plaintiff  on  his 
part  liad  not  been  performed;  and  that  the 
patents  referred  to  in  the  last  part  of  the 
c<nitract  had  been  disallowed,  and,  ccmse- 
quratly,  that  the  plaintiff  cannot  recover. 
(Zt  A  first  counterclaim  on  the  ground  that 
the  contract  was  Induced  fraudulent  rep- 
resentations as  to  the  value  of  the  patents. 
(8)  A  second  counterclaim  for  damages  on  tlie 
ground  that  the  stock  transfared  was  not 
fully  paid.  (4)  A  third  counterclaim  for  dam- 
ages on  the  ground  that  the  patents  named  in 
the  last  clause  of  the  contract  had  been  disal- 
lowed in  substance;  that  the  defoidant  had 
advanced  to  the  corporation  $6,000,  whic^ 
was  in  Tact  a  part  paymratt  of  the  ^12,500  of 
deferred  payments  provided  for  by  the  con- 
tract in  question,  which  said  money  was,  by 
lUrection  of  Murphey  and  Jacobs,  advanced 
directly  to  the  company,  and  used  in  Its 
business,  instead  of  being  paid  first  to  Mur^ 
phey  and  Jacobs,  and  by  them  advanced  and 
loaned  to  the  company,  as  contemplated  In  the 
contract  This  sum  of  mon^y  was  sought  to 
be  recovered  under  the  thltd  counterclaim.  It 
appeared  by  the  evldmce  that  prior  to  the 
making  of  the  contract  in  suit  the  two  corpor- 
ations named  In  the  contract  viz.  the  Elec- 
tric Temperature  Controlling  Company  and 
the  Jacobs  Electric  Company,  had  been  or- 
ganized, and  that  at  the  time  of  the  making 
of  the  contract  the  plaintiff  and  Jacobs  own- 
ed all  of  the  stock  of  both  corporations.  The 
stock  of  each  corporation  was  originally  paid 
ft>r  by  the  assignment  to  the  Jacobs  Electric 
Company  of  certain  alleged  inventions,  and 
the  right  to  the  nsslgument  of  all  future  In- 
ventions by  Jacobs  of  Improvements  in  ther- 
mostats, or  devices  for  regulating  temiwra- 
turo  in  rooms.  At  the  time  of  the  assign- 
ment to  the  corporations  of  these  Inventions, 
present  and  prospective,  of  Jacob's,  to  wit, 
February  21,  1887.  such  Inventions  were  de- 
scrit>ed  in  the  assignment  as  follows:  First 
an  application  for  letters  patent  on  a  device 
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knowD  as  ao  "Automatic  Adjustment  of 
Thermostat";  second,  application  for  letters 
patent  for  automatic  device  to  open  and  close 
drafts  of  furnaces  and  stoves;  third,  applica- 
tion for  letters  patent  for  improvements  In 
thermostats.  Prior  to  the  execatlon  of  the 
agreement  In  suit,  other  applications  for  pat- 
ents In  the  same  general  direction  had  been 
made  by  Jacobs,  so  that  at  the  time  of  mak- 
ing of  such  contract,  viz.  April  2,  1887,  appli- 
cation had  been  made  by  Jacobs  for  seven 
patents,  described  as  follows:  Application 
No.  212,283,  for  Improvement  in  contact  de- 
vices for  thermostat;  application  No.  216,409, 
for  improvement  In  electric  temperature  con- 
trolling device;  application  No.  365,438,  for 
improvement  In  thermostats;  application  No. 
363,644,  for  improvement  in  electric  tempera- 
ture controlling  device;  application  No.  363,- 
645,  for  improvement  In  electric  temperature 
controlling  device;  application  No.  365,600, 
for  improvement  in  electric  temperature  con- 
trolling device;  application  No.  214,595,  for 
pole  changer  for  thermostats.  It  appears  that 
two  of  these  patents  (Nos.  216,409  and  212,- 
8^  bad  been  allowed  in  March,  1SS7,  but 
that  no  patents  had  been  Issued  thereon  at  the 
time  of  the  making  of  the  contract,  because 
the  fees  for  the  issuance  of  patents  bad  not 
been  paid;  and  it  is  claimed  that  the  parties, 
when  they  made  the  contract,  did  not  Imow 
of  the  fact  that  they  had  been  allowed.  All 
applications  except  No.  214,595  covered  al- 
leged improvements  of  various  kinds  in  ther- 
mostats, either  In  the  thermometric  appara- 
tus, or  In  the  apparatus  Immediately  connect- 
ed with  the  dampers  of  the  stovra,  or  both. 
Application  No.  214,595,  denominated  "Pole 
GluiDger  for  Thermostats,"  consisted  of  the 
combination  with  a  thermostat  of  a  clock- 
work device,  which  was  to  be  wound  up,  and 
was  to  adjust  and  change  the  temperature  at 
which  the  thermostat  would  act  upon  the  dam- 
pers at  certain  predetermined  times.  This 
application  is  referred  to  in  the  case  as  the 
"Clockwork  Device."  The  evidence  showed 
that  all  of  the  applications  above  named  were 
allowed,  but  that,  though  application  No.  214,- 
695  was  in  form  allowed,  a  patent  thereon 
was  refused,  as  the  result  of  Interference  pro- 
ceedings brought  by  the  Butz  Tbermo-Elec- 
tric  Company.  At  the  conclusion  of  the  trial 
the  court  directed  a  verdict  by  which  the 
Jury  found  In  favor  of  the  defendant  and 
against  the  plaintiCf  on  the  cause  of  action 
contained  in  the  plaintiff's  complaint;  second, 
in  favor  of  the  defendant  and  against  the 
plaintiff  for  the  sum  of  $5,108  on  the  cause  of 
action  contained  in  the  third  counterclaim; 
third,  in  favor  of  the  plaintitf  and  against 
the  defendant  on  the  cause  of  action  contained 
In  the  flrat  and  second  counterclaims.  Upon 
this  verdict  Judgment  was  entered  in  favor  of 
the  defendant,  dismissing  plaintiff's  cause  of 
action,  and  for  ^o.lOS  nnd  costs  upon  the 
cause  of  action  set  fortli  in  the  third  counter- 
claim. From  this  Judgment  the  plaintiff  ap- 
pealed. 


Qnarles,  Spence  &  Quarles  and  H.  J.  KiUl- 
lea,  for  appellant.  Timlin  A  Ollcksman  and 
Winkler.  Flanders,  Smith,  Bottum  &  VUas, 
for  respondent 

WINSLOW,  J.  (after  stating  the  facts). 
This  case  was  before  this  court  upon  a  former 
occasion,  and  will  be  found  reported  in  89 
Wis.  146,  61  N.  W.  315.  The  question  then 
before  the  court  was  whether  the  court  below 
en-ed  In  granting  a  new  trial  on  the  ground 
of  inconsistency  in  the  findings  of  a  sped&l 
verdict  which  had  been  rendered  in  the  case 
upon  a  former  trial,  and  It  was  held  that  the 
new  trial  was  rightly  granted.  It  was  held 
upon  that  appeal  that  the  patent  for  the 
clockwork  device,  though  formally  allowed, 
was  disallowed  in  substance,  because  never 
issued,  on  account  of  Its  Interference  with 
the  Butz  patent.  The  evidence  upon  this 
question  Is  the  same  as  upon  that  trial,  and 
therefore  It  is  settled  in  the  case  that  the 
application  for  a  patent  on  the  clockwork  de- 
vice was  "disallowed  in  substance."  The  con- 
tract in  question  provides  that,  "If  the  pat- 
ents applied  for  by  Jacobs  on  the  Invention 
for  thermostat  and  automatic  machine  be 
disallowed  in  substance,  the  parties  of  the 
first  part  agree  to  refund  to  said  Weil  ?12,500 
of  the  money  paid  hereunder."  It  Is  appar- 
ent that  if  the  words  "automatic  machine," 
in  this  clause  of  the  contract,  must  be  held 
to  refer  to  the  clockwork  device,  then  the 
application  for  a  patent  for  an  "automatic 
machine"  has  been  disallowed  in  substance. 
This  was  the  constraction  placed  ujwn  It  by 
the  trial  Judge,  and  upon  this  construction  he 
decided  the  case,  and  directed  a  verdict  for 
the  amount  which  it  was  conceded  the  de- 
fendant had  advanced  to  the  business.  If 
he  was  right  in  his  construction  of  the  eon- 
tract,  the  Judgment  must  be  affirmed;  If 
wrong,  then  there  should  be  a  new  trial.  It 
Is  claimed  by  the  plaintiff  that  the  court  was 
not  Justified  In  construing  the  words  "auto- 
matic machine"  as  referring  conclusively  to 
the  clockwork  device,  but  that  there  was  evi- 
dence In  the  case  which  would  Justify  the 
conclusion  that  the  word  "thermostat,"  as 
used  in  the  contract,  referred  to  the  ther^ 
mometer  and  the  expanding  metal  stri[>s  upon 
the  wall  of  the  room,  and  that  the  words 
"automatic  machine"  referred  to  the  electro- 
magnetic apparatus  by  means  of  which  the 
dampers  of  the  furnace  are  opened  or  (^osed 
as  the  metal  striiis  on  the  wall  open  and 
close  an  electric  circuit  From  this  premise  It 
is  argued  that  the  question  as  to  the  meaning 
of  the  words  "thermostat  and  automatic  ma- 
chine," as  used  in  the  contract,  was  a  ques- 
tion for  the  Jury,  and  not  for  the  conrt 
"Thermostat"  Is  a  word  with  a  definite  and 
certain  meaning,  both  in  ordinary  parlance, 
and  as  used  by  heating  engineers.  It  means 
a  self-acting  apparatus  for  the  regulation  of 
temperature.  This  Is  what  a  thermostat  Is 
now,  and  what  it  always  has  been,  how- 
ever simple  or  however  complicated  It  may 
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be.  It  iDcludes  the  wbole  apparatus,— as 
well  the  expanding  atrip  or  atrips  of  metal 
or  otber  substance  upon  wlilch  the  heat  first 
acts  as  the  Intermediate  wires,  magnets,  or 
other  apparatus,  U  any,  which  the  dam- 
pers of  the  furnace  are  opened  or  closed  as 
the  strips  expand  or  contract.  The  word 
"thermostat"  being,  then,  a  word  of  fixed  and 
definite  meaning,  that  meaning  must  be  at- 
tached to  it  when  it  is  used  in  a  contract. 
Parties  cannot  use  terms  with  a  fixed  and 
certain  meaning,  and  then  disclaim  such 
meaning,— at  least,  without  reformation  of 
the  contract,  and  no  reformation  is  sought  or 
claimed  here.  Cotton  Mills  v.  Ford,  82  Wis. 
416,  52  N.  W.  7ft4.  There  Is  no  amblgul^  or 
uncertainty  as  to  what  is  meant  by  the  word 
"thermostat"  Therefore  its  meauing  could 
not  be  affected  by  extrinsic  evidence.  Kirch 
V.  Davies.  55  Wis.  287,  11  N.  W.  G89. 

Starting  with  this  premise,  and  referring  to 
the  evidence,  we  find  that  at  the  time  of  the 
execution  of  the  contract  in  suit  there  were 
pending  six  applications  for  patents  which 
were  for  thermostats  pure  and  simple,  or  Im- 
provements In  thermostats,  and  we  find  one 
application  (Na  214,595)  which  was  an  ap- 
plication for  a  clockwork  device  to  be  used 
in  connection  with  a  thermostat.  This  device 
was  to  be  wound  up  with  a  key,  and  its  oh- 
Ject  was  to  automatically  change  the  position 
of  the  expanding  strips  of  metal  at  certain 
predetermined  hours  of  the  day  or  night,  so 
tliat  for  a  certain  number  of  hours  of  the  day 
the  thermostat  would  maintain  the  heat  at  a 
lower  degree  tlian  during  the  remaining  hours. 
It  was  expected.  Cor  Instance,  that  by  the  aid 
of  this  clockwork  the  temperature  might  be 
maintained  at  TO  degrees  during  the  daytime, 
and  at  60  degrees  during  the  night,  with  no 
other  action  on  the  part  of  human  agencies 
than  the  replenlsliing  of  the  fire  and  the  wind- 
ing of  the  clockwork.  This  was  manifestly 
an  "automatic  machine."  There  were  there- 
fore six  applications  for  patents  upon  ther- 
mostats, and  one  application  for  a  patent  up- 
on an  automatic  machine  (which  was  not  a 
thermostat),  pending  when  the  contract  was 
made  by  which  it  was  provided  that,  "if  the 
patents  applied  for  on  the  invention  for  ther- 
mostat and  automatic  machine  t>e  disallowed 
In  substance,"  then  the  defendant's  purchase 
money  was  to  be  i-efunded.  The  words  are 
not  "thei*mo8tat  or  automatic  machine."  If 
so,  then  it  might  l>e  reasonably  argued  that 
the  automatic  machine  referred  to  was  the 
thermostat,  wliich  is  in  fact  an  automatic  ma- 
chine itself.  But  the  words  are  "thermostat 
and  automatic  machine."  They  are  distinct 
The  automatic  machine  is  in  addition  to  the 
thermostat.  In  this  state  of  the  evidence,  it 
appearing  that  there  were  pending  at  the 
time,  and  included  In  the  negotiations  of  the 
parties,  six  applications  for  patents  on  Im- 
provements in  thermostats,  and  one  applica- 
tion for  patent  on  an  automatic  machine  to  be 
used  In  connection  with  a  thermostat,  there 
la  no  room  left  for  construction.    The  con- 


tract becomes  absolutely  certain,  and  the  au- 
tomatic machine  referred  to  can  be  nothing 
but  the  clockwork  device,— the  only  automatic 
machine,  aside  from  a  thermostat  for  wliich 
a  patent  was  applied  for  at  the  time  of  ttie 
contract  This  being  our  conclusion  as  to  the 
construction  of  the  contract,  it  becomes  unnec- 
essary to  consider  the  parol  evidence  which 
was  introduced  on  both  sides  tending  to  throw 
light  upon  the  meaning  of  the  words  used. 
Under  the  view  we  have  taken,  it  Is  Imma- 
terial. It  may  be  said,  however,  that  such 
evidence  was,  in  the  main,  very  strongly  cor- 
roborative of  the  meaning  which  we  have  at- 
tributed to  the  words  as  matter  of  law. 

The  patent  for  the' automatic  machine  liav- 
ing  been  disallowed  In  substance  (Murphey  v. 
WeU,  89  Wis.  146,  61  N.  W.  315),  the  quesUon 
is  whether  this  fact  entities  the  defendant  to 
a  return  of  his  purchase  money,  when  it  ap- 
pears that  the  six  applications  for  improve- 
ments In  thermostats  were  all  allowed..  Upon 
this  question  the  trial  Judge  said.  In  deciding 
the  cause:  "I  think  the  language  used  In  the 
contract,  'That  if  the  patents  applied  for  by 
said  Jacobs  on  the  invention  for  thermostat 
and  automatic  machine  be  disallowed,'  must 
be  construed  as  covering  all  the  patents. 
That  Is,  not  all  the  patents  must  be  disallow- 
ed, in  order  tliat  the  cause  of  action  might  ac- 
crue for  the  recovery  of  the  money,  but  that 
if  any  one  of  the  patents  was  disallowed  In 
substance,  that  the  cause  of  action  would  ac- 
crue. That  is  my  interpretation  of  that  con- 
tract It  appears  conclusively  that  one  of  the 
patents  was  disallowed  in  substance  In  the 
patent  office.  In  my  Judgment  that  was  suffi- 
cient to  allow  the  bringing  of  the  action  to 
recover  back  the  money."  We  quite  agree 
with  this  Interpretation  of  the  language  of  the 
contract  and  think  it  the  only  reasonable 
view  to  take  of  the  provision.  Furthermore, 
the  question  would  hardly  seem  to  be  an  open 
one  in  tills  case,  for  the  reason  that  it  was 
held  upon  the  former  appeal  (Murphey  T. 
Weil,  supra)  that  if  this  application  (i.  e.  the 
application  for  a  patent  on  the  clockwork  de- 
vice) has  not  been  allowed  in  substance,  the 
defendant  Is  entitled  to  have  the  purchase 
money,  to  the  amount  of  $12,500,  returned. 
We  regard  the  promise  to  refund  the  purchase 
money  to  Weil  as  unquestionably  a  Joint  prom- 
ise. The  contract  is  apparently  Joint,  from 
start  to  finish.  The  complaint  alleges  that  Ja- 
cobs and  Murphey  Jointly  owned  the  $12,500 
worth  of  stock  in  the  Jacobs  Electric  Company 
when  the  contract  was  made.  The  agreement 
to  sell  that  stock  to  Well  Is  Joint  In  terms. 
The  payments  were  evidently  expected  to  be 
made  to  either,  as  there  Is  no  provision  for 
separate  payments.  The  agreement  to  ad- 
vance to  the  corporation  the  amounts  paid  by 
Weil  for  the  stock  Is  Joint.  The  agreement  to 
deliver  the  shares  In  the  second  corporation  is 
Joint.  In  fact,  no  separate  interest,  as  be- 
tween Murphey  and  Jacobs,  is  disclosed  any- 
where; end,  in  the  absence  of  anything  show- 
ing severalty  of  Interest,  the  promise  to  re- 
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fund  should  be  construed  ai  a  joint  promfae. 
Nortbamptoa  Co.  v.  Harden,  119  Mass.  361. 
The  conti'act  being  joint,  and  the  evidence 
sbowing,  without  dispute,  that  one  of  the  joint 
contractors,  Jacobs,  authorized  Weil  to  pay 
his  purchase  money  by  advancing  It  directly 
to  the  corporation,  there  can  be  no  question  as 
to  the  liability  ot  the  surviving  joint  prom- 
isor, on  the  happening  of  the  contingency 
which  requires  repayment  of  such  purchase 
money.  Nor  was  rescission  or  return  of  the 
Btocii  necessary  to  entitle  Weil  to  enforce  the 
contract,  because  the  contract  does  not  re- 
quire it,  nor  can  It  be  reasonably  construed  to 
require  It.  It  seems  to  have  lieen  considered 
(as  the  fact  apparently  Is)  that,  If  the  patents 
applied  for  were  not  allowed  In  substance,  the 
stock  would  be  valueless. 

It  Is  argued  that  the  judgment  Is  defective 
because  It  does  not  specifically  dispose  of  the 
issues  raised  by  the  first  and  second  counter- 
claim^ The  verdict,  which  Is  recited  In  the 
judgment,  disposes  of  every  counterclaim; 
there  has  been  no  withdrawal  of  any  of  the 
counterclaims;  and  tbe  judgment  In  favor  of 
defendant  upon  the  third  counterclaim  alone 
we  regard,  under  these  circumstances,  as  a 
complete  bar  to  any  future  recovery  upon  the 
first  or  second  counterclaim,  Morgan  v.  Rail- 
way Co.,  83  Wis.  S4S,  63  N.  W.  741.  Judg- 
ment affirmed. 


GARTER  WHITE-LBAO  00.  T.  KINLXN. 
(Supreme  Court  of  Nebraska.  Uardi  4,  1896.) 

iKBTItDOTIOXS — ^KbOBSSITT  OF  RBQOBBTS— CONTBAOT 
or  EHPLOTHKlfr^STATDTB  OF  FbAUDS 
— COXSI  nEBATION. 

1.  In  order  to  present  for  review  tbe  fall- 
are  of  the  trial  court  to  instmct  the  joir  upon 
partioolar  issnes  or  evidenoe  is  a  case,  the  partr 
compIainiDg  must  have  requested  fhstrnctjons  on 

the  omitted  topics. 

2.  A  contract  whereby  one,  In  conftideratioD 
of  the  release  of  a  claim  for  damages  against  him, 
agrees  to  employ  the  claimant  at  certain  wages 
so  long  as  tbu  works  of  the  first  are  kept  running, 
or  until  thtf  other  shall  see  fit  to  quit,  fs  not 
void,  either  for  nnctftainty,  for  want  of  mottl- 
allty,  or  as  withhi  the  statute  of  frauds, 

3.  A  contract  not  to  be  performed  within 
one  year,  as  meant  by  the  statute  of  frands,  is 
one  which,  by  its  terms,  cannot  be  performed 
within  one  year.  A  contract  is  not  within  the 
statnte  merely  because  it  may,  or  probably  will, 
not  1)6  performed  within  a  year. 

4.  One  party  to  a  contract  may  obligate 
himself  for  a  definite  or  an  indefinite  period,  not 
depeudinR  on  his  own  acts,  and  the  other  party 
may  at  the  rame  time  have  the  option  of  tcr- 
minatlnff  it  at  his  will.  A  contract  upon  suffi- 
cient cnusideratioD  is  not  void  for  that  renson. 

0.  In  order  to  sustain  a  contract  which  has 
for  ita  considpration  the  relpase  of  a  claim  for 
damages  against  the  promisor,  it  is  not  noccsKary 
that  the  daim  should  be  one  which,  on  litigatioa, 
wonld  have  proved  to  be  valid. 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Douglas  county; 
Davis,  Judge. 

Action  by  Peter  Klnlln  against  the  Carter 
Whltc-I>ead  Company,  Judgment  for  plain-- 
tut.   Defendant  brlngB  error.  Affirmed. 


E.  J.  Cornish  and  W.  T.  Nelson,  for  plata- 
tiff  in  error.   Smitb  &  Bheean,  (or  dtfeodsnt 

iu  error. 

IRVINE,  O.  The  assignments  of  error  re- 
lied on  by  the  plaintiff  in  error  relate  to  tbe 
giving  of  Instructions  and  lo  the  sufficiency 
of  the  evidence.  It  is  not  contended  that 
any  of  the  instructions  misstated  the  law.  but 
the  complaint  Is  that  they  omitted  certain 
features  of  the  case  upon  which  the  jury 
should  have  been  Instructed,  both  In  stating 
the  Issues  and  tbe  law  applicable  thereto. 
For  the  most  part,  tiiese  assignments  cleariy 
fall  within  the  rule  that  a  faUare  to  fully  in- 
struct the  jury  upon  the  Issues  and  law  of 
the  case  Is  not  open  to  review,  unless  the 
party  complaining  requested  Instructions  on 
the  omitted  topics.    Barr  t.  City  of  Omaha. 

42  Neb.  341,  60  N.  W.  591;  Carleton  v.  State, 

43  Neb.  373,  61  N.  W.  G99;  Post  v.  Oarrow, 
18  Neb.  682,  26  N.  W.  580.  It  Is,  however, 
claimed  that,  by  two  instructions,  the  court 
endeavored  to  cover  all  the  facts  essmtlat  to 
a  recovery,  and  that  omissions  of  essential 
facts  In  these  InstructitMis  rendered  them  er- 
roneous without  such  request.  We  do  not 
think  that  the  Instructions  referred  to,  sev- 
erally or  Jointly,  were  of  the  character  which 
renders  that  rale  applicable.  Tbe  action  was 
by  Klniln  again  the  Carter  White-Lead  Com- 
pany, which  we  shall  hereafter  term  the 
*K>>mpany";  the  petition  alleging  that,  on 
the  23d  of  November,  1891,  a  contract  had 
been  made  between  the  parties,  whereby  tbe 
company  agreed  to  employ  plaintiff,  and  pay 
him  $2.60  per  day  while  working  In  th« 
smelting  department,  and  $2.00  per  day  while 
elsewhere  employed,  and  to  so  give  him  em- 
ployment as  long  as  the  works  were  kept 
running,  or  until  the  plaintiff  saw  fit  to  quit, 

L  In  consideration  whereof  Klnlln  agreed  to  so 
[  work  for  the  company,  and  to  r^ease  a  claim 
for  damages  against  the  company  which  was 
;  then  in  litigation  between  them.  Kiulln,  in 
f  the  first  count  of  his  petition,  alleged  that  he 
had  been  wrongfully  discharged  In  violation 
of  such  contract,  and  prayed  damages  there- 
for. In  another  count  he  alleged  that  the 
company  had  not  paid  him  as  much  as  It  had 
agreed  during  the  time  he  was  employed,  and 
Judgment  was  sought  for  the  deficiency.  The 
answer,  among  other  things,  denied  tbe  ma- 
terial allegations  of  the  petition,  allofrliig  that 
Kinlin's  employment  bad  been  a  hiriug  at 
will,  at  the  wngcs  paid  other  men  for  similar 
work.  The  Instructions  particularly  com- 
plained of  were  as  follows:  (5)  "Before  the 
plaintiff  can  recover,  he  must  prove,  by  a  pre- 
ponderance or  greater  weight  of  the  testi- 
mony, that  the  contract  alleged  was  made; 
that  he  and  the  defendant,  by  Its  president. 
Carter,  did  agree  that  defendant  wonld  give 
plalnttff  employment  as  long  as  defendant's 
works  were  kept  running,  at  the  rate  of  $2.50 
per  day  for  work  in  the  smelting  department, 
and  ¥2.00  per  day  while  otherwise  employed." 
(9)  "If  you  beliere,  fnnn  a  preponderance  ot 
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tbe  evidence,  that  the  contract  alleged  by  | 
plaintiff  was  made,  and  tliat  defendant  was 
discharged  without  adequatb  and  reaaonable 
cause,  then  he  would  be  entitled  to  recover 
for  the  time  he  was  unable  to  procure  work, 
as  shown  by  the  eridence.  If  he  could  pro- 
cure work.  It  would  be  his  duty  to  accept 
work;  and  for  the  time  he  was  able  to  get 
work  with  reasonable  diligence  he  could  not 
recover.  For  such  time  as  he  could  not,  with 
reasonable  dUlgenee,  get  work,  and  was  i 
obliged  to  be  idle,  be  would  be  entitled  to  re- 
cover at  the  agreed  rate.  The  amount  of 
plaintiff's  d&lm  under  this  cause  of  action  Is 
(ISO."  As  we  said,  the  complaint  is  that 
these  Instructions  were  not  complete.  The 
fifth  Instruction  related  solely  to  the  promise 
on  which  Klnlin  founded  his  claim,  impress- 
ing upon  the  jury  that,  in  order  to  recover, 
Kinlin  must  establish  the  contract  as  alleged. 
The  object  of  the  ninth  Instruction  was  to 
state  the  measure  of  damages,  and  especially 
the  law  of  avoidable  consequences.  Standing 
alone,  we  do  not  see  that  either  or  both  could 
be  taken  as  summarizing  all  the  particular 
elements  essential  to  a  recovery;  and  taken 
in  connection  with  the  other  instructions, 
each  one  of  which  related  to  a  particular  is- 
sue, it  Is  quite' clear  that  the  Jury  could  not 
have  understood  them  In  that  sense.  So  that 
the  first  rule  stated  la  applicable  to  these  In- 
structions as  well  as  to  the  others. 

The  assignment  that  the  verdict  is  not  sus- 
tained by  the  evidence  suggests  qneetlons 
both  of  law  and  of  fact  So  far  as  the  ques- 
tlon  of  fact  Is  concerned,  the  case  is  one 
of  those  In  which  counsel  very  reasonably 
believe  that  they  have  suffered  an  adverse 
verdict  while  the  evidence  preponderated  In 
th^r  favor,  and  therefore  seek  In  this  coiurt 
a  modification  of  the  rule  generally  observed 
in  ascertaining  the  sufflclency  of  the  evi- 
dence, in  order  to  correct  a  verdict  which 
they  feel  to  be  wrong.  The  wisdom  of  the 
nile  here  established,  by  which  this  court 
declines  to  weigh  conflicting  evidence  In  cas- 
es within  Its  appellate  jurisdiction,  Is  dally 
Justified  by  e2i>erience.  On  the  written  tran- 
script, It  seems  to  the  writer  that  the  ver- 
dict was  against  the  weight  of  the  evidence; 
but  the  opportunities  of  the  Jury  on  the 
trial,  and  the  district  Judge  on  the  motion  for 
a  new  trial,  for  correctly  estimating  the  ef- 
fect of  the  evidence,  were  much  better  than 
ours.  There  is  sufi3clent  conflict  to  prevent 
our  disturbing  the  verdict,  unless,  as  a  matter 
of  law,  the  contract  which  the  evidence,  tak- 
en most  favorably  for  the  plaintiff,  tends  to 
establish  Is  invalid  or  incapable  of  enforce- 
ment. It  Is  quite  evident,  from  the  testi- 
mony and  the  inatructlons,  that  the  verdict 
rendered,  for  $120.07,  was  based  entirely  on 
the  first  count  In  the  petition,— that  for  the 
wrongful  discharge  of  plaintiff.  The  defend- 
ant claims  that  the  contract  sued  on  was 
invalid,  and  that  therefore  the  Judgment  can- 
not stand.  A  similar  contention  was  urged 
in  r^iard  to  a  Bomewbat  similar  contract  in 


!  Railroad  Co.  v.  Cochian.  42  Neb.  531,  60  N. 
\v.  8d4;  but  the  case  was  disposed  of  on 
grounds  which  did  not  call  for  a  decision  of 
the  questions  here  presented.  In  Hobbs  v. 
Light  Co.,  75  Mich.  550,  42  N.  W.  965,  the 
plaintiff  released  a  claim  for  damages  against 
the  defendant  In  cfmsideratlon  of  defendant's 
promise  to  give  the  plaintiff  "steady  em- 
ployment as  trimmer."  The  court  held  this 
to  be  a  valid  and  binding  contract,  although 
I  It  will  be  oteerved  that  it  was  less  definite 
in  Its  terms  than  that  alleged  by  Klnlin. 
In  Pennsylvania  Co.  v.  Dolan,  6  Ind.  App. 
109,  32  N.  E.  802.  the  contract  was  to  give 
Dolan  "steady  and  permanent  employment," 
at  tbe  amount  he  was  earning  at  the  time  of 
his  injury,  in  consideration  whereof  Dolan 
released  the  company  from  liability  on  ac- 
count of  such  injuries:  The  court  pronoun- 
ced this  contract  valid,  because  of  the  consid- 
eration, saying  that  the  words  "steady  and 
permanent"  were  equivalent  In  meanlngtothe 
promise  of  employment  so  long  as  the  employ^ 
was  able,  ready,  and  willing  to  perform  such 
services  as  tbe  company  might  have  for  him  to 
perform.  Tbe  construction  giv^  these  terms 
was  not  very  different  from  the  actual  terms  of 
the  contract  relied  on  in  this  case.  Here  the 
duration  of  the  contract  was  limited  either 
by  Kinlin's  volition  or  by  the  company's 
continuing  to  operate  its  works.  We  think 
these  cases  show  that  the  contract  was  not 
void  for  uncertainty.  In  the  Indiana  case 
It  is  Intimated  that  It  might  be  within  the 
statute  of  frauds,  and  therefore  only  enforce- 
able for  one  year.  A  contract,  within  the 
meaning  of  the  statute,  which  is  not  to  be 
performed  within  one  year  from  its  date, 
means  a  contract  which,  by  Its  terms,  dis- 
closes that  the  parties  do  not  contemplate 
that  It  can  be  performed  within  that  period, 
as,  for  instance,  a  contract  to  employ  a  par- 
ty for  one  year,  beginning  at  a  future  day. 
Railroad  Co.  v.  Coulee,  43  Neb.  121,  61  N.  W. 
111.  Where  a  contract  Is  of  such  a  character 
that  it  may  be  performed  within,  a  year,  it 
Is  not  within  the  statute  merely  because  it 
may  not  be  performed  within  that  time. 
OonnoUy  v.  GIddings,  21  Neb.  131,  37  N.  W. 
939;  Kiene  v.  Sbaeffing,  33  Neb.  21,  49  N. 
W.  773;  Live  Stock  Co.  v.  Lamb,  38  Neb. 
330,  56  N.  W.  1019.  In  this  case  the  com- 
pany might  close  Its  works  for  an  indefinite 
period  within  a  year,  or  within  that  time 
Klnlin  might  see  fit  to  quit.  In  either  event, 
the  contract  would  be  i>erformed. 

Finally,  it  is  claimed  that  the  contract  was 
void  for  want  of  mutuality.  This  argument 
is  based  on  the  contention  that.  In  order  ta 
be  mutual,  the  plaintiff  must  have  been 
bound  to  continue  work  as  well  as  the  de- 
fendant to  employ  him;  and,  second,  upon 
the  ground  that  It  was  not  shown  that  plain- 
tiff bad  a  valid  claim  for  damages,  and  that 
It  was  not  shown  that  the  contract  was  In 
consideration  of  the  release  of  such  claim. 
On  the  flrst  point,  we  db  not  think  that  a  con- 
tract lacks  mvtiullty  merely  because  erery 
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•obligation  of  the  one  party  la  not  met  by  an 
equivalent  counter  obligation  of  the  othtr. 
It  the  consfderatiMi  existed,  the  compan; 
might  well  bind  Itself  to  furnish  the  plain- 
tiff employment  for  a  definite  period  or  for 
an  indefinite  period,  not  depending  on  its  own 
acts,  and  at  the  same  time  give  the  plain- 
tiff the  option  of  releasing  It  from  that  obli- 
gation by  an  eailier  determination,  if  he  so 
xleeired.  On  the  second  point,  we  think  there 
was  some  evidence,  and  sufficient  to  justify 
the  finding,  that  the  release  of  the  claim  for 
damages  was  the  moving  consideration  of  the 
contract.  It  was  not  necessary  that  plain- 
tiff should  estabUsb  a  valid  dalm.  In  fact. 
If  bis  dalm  had  been  absolntdy  unquestioned 
for  an  amount  certain,  his  release  for  a  less 
amount  might  not  bind  bhn.  Fitzgerald  t. 
Construction  Co.,  44  Neb.  468,  62  N.  W.  88ft. 
But  a  party  may  buy  hla  peace;  and  when  an 
action  is  brought  against  one  who  com- 
promises it  by  the  payment  of  money,  be  can- 
not recover  the  money  beck  on  the  ground 
that,  had  the  litigation  been  pursued,  the 
plaintiff  would  have  failed  in  bis  case.  This 
Is  elementary,  and,  if  true,  then  it  follows 
that  a  contract  for  the  compromise  of  such 
litigation  may  be  enforced.  Judgment  af- 
firmed. 


OITT  OP  KEARNEY  t.  SMITH. 
{Supreme  Conrt  of  Nebraska.   Hardi  4,  1896.) 
AppEAi^A88ia*iMBNTS  or  Error. 

1.  AsBignmenta  of  error  relating  to  the  giv- 
ing and  refusal  of  instrucUons  cannot  be  con- 
eidered  unless  the  record  discloses  that  excq>tiOQS 
were  taken  at  the  trial. 

2.  AaaignmentB  of  error  not  presented  bj  the 
briefa  or  oral  argument  will  be  treated  aa  waived. 

(Syllabus  by  the  Conrt.) 

Krror  to  district  court,  Buffalo  county;  Hol- 
comb,  Judge. 

Action  by  Louisa  Smith  against  the  city  ot 
Kearney.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

W.  D.  Oldham,  for  plaintiff  in  error.  J.  S. 
Murphy  and  F.  O.  Hamer,  for  defendant  in 
error. 

lltVINB,  O.  Tbe  defendant  in  error  recov- 
ered a  ju^^ent  of  $450  against  the  plaintiff 
in  error  for  injuries  sustained  by  reason  of  a 
fall  alleged  to  have  been  caused  by  a  defective 
sidewalk.  The  city  seeks  to  reverse  this  Judg- 
ment. The  first,  second,  third,  and  fourth  as- 
signments of  error  relate  to  tbe  giving  and  re- 
fusal of  Instructions;  but,  as  the  record  does 
not  dlscloae  that  any  exceptions  were  taken  to 
either  the  giving  or  refusal  of  Instructions, 
these  assignments  are  not  open  to  examination. 

The  only  other  assignment  is  that  the  dam- 
ages were  excesdve.  Neither  by  oral  argu- 
ment nor  by  brief  was  this  assignment  called 
to  the  attention  of  the  court,  and  It  is  tta»e- 
fore  treated  as  waived.  Even  were  It  not 
waived,  we  could  not  consldeir  It.  because  there 


Is  no  certificate  of  the  clerk  of  the  court  au- 
thenticating what  Is  filed  here  aa  either  the 
original  or  a  copy  of  tbe  bill  of  excc^iUoiu  filed 
in  tbe  case.   Judgment  affirmed. 


WALTER  A.  WOOD  MOWING  &  REAPING 
MACH.  CO.  T.  GERHOLD. 

(Stvreme  Court  of  Nebraska.   March  4.  1896.) 

Bill  or  Bxobptioms— Aothknticatiox— Assioa- 

MBKT8  or  EUSOR. 

1.  A  bill  of  exceptions  in  a  cause  tried  in  the 
district  court  muat  be  filed  with  tbe  clerk  of  that 
court,  and,  if  tbe  original  bill  is  to  be  used  ia 
tbe  supreme  court,  it  must  be  autfaeoticated  by 
the  certificate  of  the  clerk  of  the  trial  court. 

2.  Assignments  of  a  petition  In  error  wbich 
can  be  reviewed  only  in  connection  with  a  bill  of 
exceptions  will  be  disregarded  where  no  au- 
thentic bill  ia  contained  in  tbe  record. 

3.  The  petition  in  error  presenting  no  ques- 
tion of  law  or  fact  for  review,  the  judgment  is 
affirmed. 

(Syllabus  by  the  Court.) 

Error  to  district  coiul,  Platte  county;  Sulll- 
van.  Judge. 

Action  by  the  Walter  A.  Wood  Mowing  St 
Reaping  Machine  Company  against  William 
Gerbold.  Judgment  for  defendant  Plaintiff 
brings  error.  Affirmed. 

McAllister  &  Cornelius,  for  plaintiff  in  error. 
Hlgglna  &  Gartow,  for  defendant  In  enm. 

NOBVAL,  J.  TUla  rait  was  upoo  a  prom- 
issory note  ezecnted  by  tbe  defendant  In  error 
as  part  consideration  for  me  of  plaintiff *a  har- 
vesting machines.  The  defense  interposed 
was  breach  oS  warranty  of  the  machine.  From 
a  verdict  and  Judgment  thereon  In  tsvor  ot  tbe 
defendant,  the  plalntlfl  prosecntes  error.  There 
is  attached  to  the  transcript  a  document  pur- 
porting to  be  tbe  Mil  of  etxcei/HSoDa  In  the  case, 
but  it  does  not  appear  to  have  ever  bem 
filed  with,  nor  is  it  in  any  manner  authenti- 
cated by,  the  clerk  of  the  district  conrt;  hence 
It  must  be  disregarded  by  m.  Anltman  v. 
Patterson,  14  Neb.  68,  IS  N.  W.  850;  Hogan 
V.  O'NIel,  17  Neb.  641,  24  N.  W.  218;  Flyun 
T.  Jordan.  17  Neb.  618,  28  ^.  W.  619;  Wax 
T.  State,  43  Neb.  18,  91  N.  W.  117;  Bombeig 
T.  Fokken.  47  Neb.  — ,  66  N.  W.  282;  BaU- 
way  Co.  T.  Kinney,  47  Neb.  — ,  66  N.  W.  448. 

The  petition  In  error  contained  six  assign- 
ments, but  tvro  of  which— the  verdict  Is  con- 
trary to  the  erldence,  errors  In  the  admlsstoo 
of  testimony— are  argued  bi  tbe  brief.  Tbe 
other  assignments  are  deemed  waived.  Olaae 
T.  Parcel.  40  Neb.  782,  68  N.  W.  882;  Brck  t. 
Bank,  48  Neb.  613, 62  N.  W.  67;  City  ot  Kear- 
ney V.  Smith,  47  Neb.,  utU  supra. 

Neither  (tf  the  amiignments  discussed  In  the 
brief  can  be  reviewed,  except  In  connection 
wltb  a  bill  of  exceptions  jveservlng  the  erl- 
dence adduced,  and  the  rulings  of  the  court 
below  durix^  the  trial.  As  there  is  no  antben- 
tlc  bill  of  exceptions  In  this  record,  the  assign- 
ment of  enon  must  be  overmled,  and  tbe 
judgment  ofilrmed.   State  Ins.  Go.  t.  Buck* 
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staff  Broi.  Blanufg  Co.  47  Neb.  1*  66  N.  W. 
27;  Swwaey  t.  Bamge,  46  Neb.  919,  66  N. 

w.a 

Affirmed. 


STATB  ex  re).  BOGKNELL  t.  BOPER  et  aL 
<Sapr«ae  Ck>Drt  of  Nebraska.    March  4,  1896.) 
COUNT!  Sb*t  Elsotion— Rwbctbd  Ballots. 

1.  Unto  the  provisiooa  of  the  act  for  the 
relocation  of  countr  seats,  there  being  no  re- 
qairemeDt  that  abortive  ballots  shall  be  certified 
to  the  coQDt7  caoTassiog  board,  such  ballots 
csDaot  be  counted  for  the  purpose  of  making  up 
the  grand  total,  of  which  a  place  other  than  the 
exiating  county  seat  must  receive  three-fiftha 
to  be  entitled  to  the  relocation  of  the  county 
seat,  merely  because,  in  the  certified  return  of 
the  county  election  board,  such  ballots  were  re- 
ferred to  as  "ballots  not  reported  or  accounted 
for,"  or  as  "rejected"  or  "blank"  ballots. 

2.  Where  there  were  cast,  upon  the  ques- 
tion of  relocattoD  of  the  cono^  seat  of  Bed 
Willow  county,  867  TOtes  for  Indianola,  and  for 
McOook  1,3SV  votes,  and  the  return  of  county 
canvassers  showed  ballots  to  have  been  rejected 
or  not  to  have  been  voted  or  accounted  for,  htid, 
that  McOook,  having  received  more  than  three- 
fifths  of  the  nnmbera  aboTe  given,  became  the 
4»UDty  seat  of  said  comtr. 

State  V.  Roper,  61  N.  W.  753,  46  Neb.  724, 
is  overruled. 

Harrison,  J.,  and  Bagan,  C,  diaaenting. 
(Syllabos  by  the  Court) 

Application  by  the  state,  on  the  relation  of 
George  Hocknell,  against  George  W.  Bop» 
and  otheiB,  tor  mandamus.   Petition  granted. 

A.  3.  BittenhoiiBe,  W.  EL  SCorlan,  and  Mm> 
quett,  Deweeae  &  Hall,  fOr  relator.  H.  W. 
Kerea,  S.  B.  Smith,  W.  B.  Stair,  and  Beeae  & 
OUkoon,  for  respondents. 

RYAN,  O.  This  case  has  twice  received 
the  attentloa  of  this  court.  YIde  State  t.  Bo- 
per,  46  Neb.  724.  61  N.  W.  763,  and,  under 
same  title,  46  Neb.  789;  65  N.  W.  802.  By 
the  action  of  this  court  above  last  referred  to, 
there  were  left  to  contest  the  questtona  pre- 
sented only  sucb  defendants  as  It  la  Maimed 
were  bound,  by  reason  of  being  county  officers, 
to  remove  their  respective  offices  to  McCocA,  the 
place  where,  as  tbe  relator  Intists,  the  comity 
seat  of  Bed  Willow  county  was  rdocated  by 
a  apedal  election  held  to  determine  that  prop- 
osition. By  the  opinion  first  above  rtferred 
to,  the  mandamus  applied  foe  was  denied. 
Afterwards  a  rehearing  of  the  matters  conaid- 
ered  in  said  opinion  was  granted,  and  we  are 
now  required  to  pass  upon  the  question  there- 
in discussed.  Practically,  the  averments  of 
the  petithm  may  be  talcen  as  true,  tor.  In  sup- 
port of  such  as  were  controverted  (and  they 
were  of  minor  Importance),  there  was  sub- 
mitted such  evidence  as  left  no  room  fw  doubt 
If,  therefore,  a  fullo'  atetement  of  the  fiicts 
of  this  case  tlisn  Is  her^  given  shall  be  deem- 
«d  deeiraUe,  these  can  be  ftrand  In  the  de- 
scription of  the  avermente  of  the  petition  In 
the  opinion  flnt  filed.  For  our  present  pur- 
poaes  it  is  suffl<dent  to  say  that,  as  to  the  relo- 
cation of  tbe  county  seat  of  Bed  Willow  coun- 


ty, tlie  canvassing  board's  return  of  the  votes 
cast  at  said  election  was,  as  shown  by  the  to- 
tals, as  follows: 

At  Indianola    867 

At  McCook   1,339 

Ballots  not  r^rted  or  accounted  tot, ...  2S 

Ballots  rejected   1 

Blank  ballots    3 

Ballots  written  for  HcCook,  and  not 
counted    2 

Total  vote  of  predacts  2,237 

In  the  former  opinion  (46  Neb.  724,  61  N.  W. 
758>  it  was  said  that  tba  qnestion  presented 
was  whether  or  not  the  petititm  or  applica- 
tion which  disclosed  tiie  above  condition  of 
the  return  (ao  othw  ground  of  criticism  of  the 
petition  existing)  stated  a  ceaaae  of  action,  and 
it  was  held  that  the  cwtoitton  in  tevor  of  Bfc- 
Gook  could  not  be  sustained.  This  contention 
was  that  as  IndtancOa  and  McCook  together 
recdved  2,206  votes,  and  as  1,839  for  McCook 
were  more  than  three-flf  ths,  required  to  locate 
the  cotmty  seat  at  that  place,  it  ipust  thence- 
forward be  held  to  be  the  county  seat  The 
case  of  Stete  v.  County  Com'rs,  6  Neb.  474, 
waa  In  said  opinion  cited  to  suf^ort  the  iuM- 
tog  thereof  adverse  to  McCook;  and,  as  the 
case  dted  was  correctly  epitomized  In  said 
fwmer  opinion,  such  part  of  tbe  language  as 
was  tber^  used  for  tbe  purpose  ot  making 
such  epitome  Is  quoted,  aa  follows:  "Section 
5,  art  10,  Const,  provides  that  tbe  l^tsla- 
tore  shall  pnnrlde  by  general  law  for  township 
organization  under  which  any  county  may  or- 
ganize, whenever  a  majority  of  tlie  legal  voters 
of  su<^  county  voting  at  any  general  decti<m 
ah^  so  determine.'  A  proposition  to  tdapt 
township  organisation  was  submitted  to  the 
voters  of  Lancaster  county  at  the  November, 
1877,  election.  At  the  election  held  at  that 
time,  there  cast  2,451  votes.  052  were 
cast  in  favor  oi,  and  601  votes  w«e  cast 
egainst,  the  proposition.  The  county  couunls- 
sicmers  reused  to  complete  township  organl- 
zation  as  provided  by  law,  and  application 
was  made  to  tliis  court  for  a  peremptcoy  writ 
of  mandamus  to  compel  the  county  ccanmis- 
aiwiers  of  Idmcaster  county  to  comidete  town- 
ship organization  In  said  county  by  dividing 
the  county  Into  towns,  and  appointing  the 
town  officers,  etc.;  and  this  court,  construing 
the  constitutional  provlrim  quoted  above,  held 
that,  In  order  to  adt^t  township  organlzatiim, 
a  majority  of  all  the  l^al  voters  voting  at  the 
election  must  be  recwded  In  favor  of  town- 
ship organisation."  It  Is  unnecessary  to  con- 
sider other  authorities  dted  In  the  aforesaid 
opinion  In  this  case^  ft>r  they  clearly  support 
the  same  general  ptlndple,  and  that  Is  that, 
when  a  proposition  of  the  nature  of  that  un- 
der consideration  is  submitted  at  a  general 
election,  the  highest  number  of  votes  cast  on 
any  propocdtion  or  for  any  candidate  is  as- 
sumed to  be  the  total  number  of  which  the 
requisite  majority  must  be  obtained.  Our 
present  difficulty  is  not  so  much  with  the  cor- 
rectness of  this  abstract  rule  as  with  Ite  ap- 
plication to  the  return  of  tbe  canvasdng  board. 
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If  the  rotes  cast  for  Indlanida  ^67)  and  for 
McCook.  (1,339)  should  alone  be  consldand, 
clearly  McCook  has  more  than  three-flftlu  of 
the  total  (2,206)  thereby  made  up. 

In  the  former  opinion,  however,  the  require- 
ment of  threc'flftbs  of  all  Totes  cast  was  held 
to  assume  that  In  the  rotes  cast  shonld  be 
Included  26  ballots  "not  reported  or  account- 
ed Cor/*  1  "ballot  rejected."  3  *'blank  ballots," 
and  2  "ballots  written  for  McCook,  and  not 
counted."  A  le-examlnatlon  of  this  question 
has  satisfied  us  that  we  were  mistaken  In 
construing  the  requirement  of  three-fiftlis  of 
all  the  rotes  cast  as  indicating  the  necessary 
proportloa  of  all  the  above  items,  aggregat- 
ing 2,237  ballots.  With  respect  to  the  prln- 
dplea  which  should  govern  in  detennlulng 
questions  of  the  nature  of  those  now  present- 
ed, a  review  of  the  most  neariy  analogous 
cases  cited  by  counsel  for  the  parties  litigant 
herein,  it  Is  believed,  will  not  be  wholly  use- 
less. 

In  GUlopIe  v.  Falmw,  20  Wis.  544,  there 
was  under  consideration  a  section  of  the  con- 
stitution which  contained  a  proviso  which 
made  Its  adoption  depmdent  upon  an  ap- 
proval "by  a  majority  of  all  the  votes  cast 
at  such  election."  In  the  opinion  of  the  court 
there  -wna  the  following  language:  "What  Is 
the  meaning  of  the  word  'vote*?  It  Is  the 
ncptession  of  the  choice  of  the  voter  for  or 
against  any  measure,  any  law,  or  the  electloa 
of  any  person  to  office."  In  State  v.  Green, 
37  Ohio  St  227,  the  following  definition  of  tite 
word  **vote,"  ^ven  by  Darls,  J.,  in  People  v. 
Pease,  27  N.  Y.  4fi,  was  approved:  "A  vote 
la  but  the  expression  of  the  will  of  a  voter; 
and,  whetlier  the  tOrmnla  to  give  expression 
to  such  will  be  a  ballot  or  viva  voce,  the  re- 
sult is  the  same;  either  Is  a  vote." 

Both  parties  to  ttiis  litigation  cite  the  ded- 
slona  of  the  supreme  court  of  Mlssouil,  and 
upon  behalf  of  the  pUntUT  there  Is  relied 
vpm  County  of  Cass  v.  Johnston,  95  U.  S.  360, 
based  on  a  liissourt  case.  These  are  <tf  lit- 
tle practical  value  In  this  state,  for  the  rule 
of  construction  therein  Is  ra<Ucally  different 
from  that  adopted  by  this  conrt,  as  Is  iUus- 
trated  by  the  following  quotation  from  State 
r.  Frauds,  9S  Mo.  44,  8  S.  W.  1:  "When,  by 
law,  a  vote  Is  required  or  permitted  to  tw 
taken,  and  a  majority  of  the  legal  voters  is 
mentioned  In  such  law  as  being  necessary  to 
carry  the  proposed  measure,  such  majority 
must  be  a  majority  of  all  the  legal  voters  en- 
titled to  a  vote  at  such  election,  and  not  a 
mere  majority  of  those  voting  thereat."  In 
Everett  v.  Smith,  22  Minn.  53,  the  require- 
ment of  "a  majority  of  such  electors"  was 
hdd  to  refer  to  those  wlw  voted;  and  in 
Sanfotd  v.  Fventlce,  28  Wta.  358,  the  same 
construction  was  given  tlie  words  "a  major- 
ity of  the  le«al  voters  of  the  said  district." 
In  Holeomb  v.  Davis,  56  111.  423,  there  was 
under  conMderatlon  a  herd  law,  whidi,  by  Its 
own  terms,  was  declared  not  to  be  in  force 
"until  It  shaU  be  ratified  by  a  majority  of  the 
legal  TOten  of  the  county."  etc..  and  ttils  was 


held  to  require  only  a  majority  of  the  voters 
east  on  the  proposition  submitted.  In  Peo- 
ple V.  Wiani,  48  lU.  263,  it  was  said  that,  if 
the  return  of  the  various  poll  bot^  of  the 
comity  showed  a  larger  number  of  votes  cast 
for  circuit  Judge  or  other  officer  than  were 
cast  for  and  against  the  removal  of  the  coun- 
ty seat,  then  that  ilionld  be  taken  as  tlie 
number  of  voters  of  the  county.  In  County 
Seat  of  Linn  County,  15  Kan.  500.  it  was 
said:  "It  Is  a  general  rule  In  respect  to  elec< 
tlous  that  where  the  number  of  the  tHectom 
body  Is  fixed,  as  in  case  of  the  directors  or 
members  of  a  corporation  or  a  l^slauire, 
there  a  majority  means  a  majority  of  tbe 
whole  body.  But  wtiere  the  electoral  body  is 
Indefinite  In  numbers,  as  In  ordinary  popular 
elections,  there  a  majority  means  a  majority 
of  the  votes  actually  cast"  With  the  excep- 
tion of  the  case  last  above  dted,  those  of 
other  states  except  Missouri  simply  adliere  to 
the  rule  adopted  In  this  state.  In  County 
Seat  of  Linn  Oounty,  there  is.  however,  stated 
the  dlstlncUon  between  corporate  or  pohtlcsi 
bodies  having  a  fixed  membership,  and  those 
wherein  the  member^lp  is  Indeterminate 
with  respect  to  the  data  from  which  a  ma- 
jority must  be  estimated.  Where  there  oc- 
cur at  the  same  time  a  general  and  a  spedal 
electitm,  there  Is  given  an  exact  basis  from 
which  to  ascertain  the  number  of  electors, 
and  that  Is  the  greatest  number  of  votes  cast 
for  any  candidate  or  proposition.  Where  the 
electl<m  Is  special,  and  confined  to  a  single 
proposttlon,  there  Is  no  occastoD  for  a  resort 
to  this  method  of  finding  the  total  number  of 
electors,  and  tbls  Is  espedauy  true  when  the 
requisite  majority  is  of  the  "votes  cast"  As 
to  the  effect  to  be  given  to  the  disclosed  fact 
that  oth«8  tlian  those  counted  were  present 
Oldknow  V.  Wainwrlght  1  W.  BL  220.  is 
somewhat  instructive,  as  will  be  seen  by  the 
following  copy  of  that  case,  as  reported: 
"On  a  spedal  verdict  the  qnestlMi  was 
whether  Segrave,  the  town  clerk  of  Notting- 
ham, was  legally  elected.  There  were  twen- 
ty-one electors  prraent  nine  of  whom  voted 
for  Segrave;  deven  protested  against  him, 
without  voting  for  any  one  else;  and  one 
other  said  that  he  suspended  doing  anything. 
It  was  argued  by  Mr.  Galdecot  that  this  was 
such  a  negative  upon  Segrave  that  his  elec- 
tion was  invalid.  Sergeant  Hewit  ccmtra, 
in  Easter  term  last;  and  now,  Tot.  Cor.: 
The  election  is  dearly  good.  The  eleven  prot- 
estant  dissenters,  having  voted  for  nobody, 
could  not  put  a  nefmtive  upon  the  only  man 
in  nomination.  And  Wilmot  J.,  dted  Rex  v. 
Witiiets,  Hilary  term,  8  Geo.  H.,  Rex  v. 
Boscawen.  Pasch  term,  IS  Anne,  and  Taylor 
V.  Mayor  <jt  Bath,  temp.  Lee,  C.  J.,  to  show 
that  where  a  majority  do  nothing,  but  mere- 
ly dissent  they  lose  their  vote."  The  propo- 
sition in  support  of  which  the  dtatlons  were 
made  by  Wilmot,  3.,  was  stated  and  Inforced 
in  State  v.  Green,  supra.  In  Attorney  General 
V.  Shepard,  (12  N.  H.  383.  and  in  RushvUle 
Gas  Co.  v.  City  of  BushvlUe^  121  Ind.  206,  23 
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N.  E.  72.  In  Walker  t.  Oswald,  68  Md. 
146,  11  Atl.  711,  it  was  held  that,  when  an 
election  Is  held  at  which  a  Bubject-matter  is 
to  be  determined  by  a  majority  of  the  voters 
entitled  to  cast  ballots  thereat,  those  absent- 
ing themselTes,  and  those  who,  being  pres- 
ent, abstain  from  voting,  are  considered  as 
acquiescing  In  tbe  result  declared  by  a  ma- 
jority of  those  actually  voting,  even  though, 
'in  point  of  fact,  but  a  minority  of  those  enti- 
tled to  vote  i-eally  do  vote.  In  People  v. 
Town  of  Sausalito  (Cal.)  S«  Pac.  937,  the 
question  was  whether  or  not  there  was,  in 
fact,  a  majority  of  the  votes  cast  "for  Incor- 
poration." There  were  seven  official  ballots 
without  a  mark  placed  on  either  of  them  by 
any  one  to  indicate  tds  wish  in  any  particu- 
lar, and  these  were  held  to  be  no  votes;  and, 
discussing  tbe  effect  to  be  given  them,  the 
court  said  they  were  not  to  be  counted  or 
considered  tot  any  purpose. 

Tbe  respondents  specially  rely  upon  State 
v.  Walsb,  62  Conn.  200,  25  Ati.  1.  In  this 
opinion  were  quoted  tbe  followiog  provisions 
of  tbe  statute  applicable  to  the  electi<m  under 
consideration:  "Tbe  presiding  officer  shall, 
with  the  certificate  upon  the  result  of  the 
electoi-s  meeting,  which  he  is  required  to  send 
by  mail  to  the  secretary  of  the  state,  send 
to  tbe  secretary  liis  certificate  of  tbe  whole 
number  of  the  names  on  the  registry  lists, 
the  whole  number  checked  as  having  voted 
at  said  Sections,  tbe  whole  number  of  names 
not  cheeked,  the  numtier  of  ballots  found  in 
each  box,  'general  and  representative.'  and  the 
number  of  ballots  in  each  box  not  (.-ounted  as 
In  the  ^vTong  box,  and  the  number  not  counted 
for  being  double,  and  the  number  rejected  for 
other  causes,  which  other  causes  shall  be  stat- 
ed specifically  In  the  c«-tificate."  It  appears 
from  the  statutory  returns  that  11  ballots  in 
one  town,  and  1  ballot  In  each  of  two  other 
towns,  had  been  rejected;  but  the  reason  of 
such  rejection  neither  appeared  in  returns 
of  the  preddlng  officers  nor  by  the  evidence 
offered  in  court  In  respect  to  the  contention 
that  tbe  rejected  votes  should  not  be  consid- 
ered in  determining  the  whole  number  of 
votes  cast,  a  majority  of  the  supreme  court  of 
errors  of  Goimecticut  said:  "Under  a  plurali- 
ty role,  it  is  material  only  to  count  tbe  votes 
of  the  two  highest  candidates.  All  scattering 
vufces  are  practically  disregarded.  Under  tbe 
majority  rule,  all  acattaing  votes  are  important, 
and  must  be  counted.  If  it  appeared  upon  the 
face  of  the  returns  that  the  ballots  were  legal- 
ly rejected,  it  would  have  presented  a  differ- 
ent case.  There  Is  a  presumption  in  favor  of 
the  legality  of  a  transaction  when  It  appears 
to  have  been  done  in  compliance  with  law ;  but 
there  Is  no  such  presumption  when  it  appears 
that  tbe  law  was  not  complied  with,  and  the 
courts  can  make  no  intendment  in  favcv  of 
its  legality.  The  law  requires  that  the  canse 
for  rejecting  a  ballot  *Bliail  be  stated  spedflcal- 
ly  in  this  certificate.'  That  duty  wag  wholly 
omitted.  The  act  of  rejection  was  illegal  on 
Its  face.  There  can  be  no  presumption  to  sus- 


tain an  illegal  act"  It  was,  in  acccffdance  with 
the  views  of  a  majority  of  the  above  court 
held  that  In  ascertaining  wbat  candidates  bad 
received  a  majority,  as  distlngutished  from  a 
plurality,  of  all  the  votes  cast  thme  rejected 
without  a  reason  being  given  for  such  rejec- 
tion must  be  reckoned  in  nmying  up  the  grand 
totaL  If  our  statute  required  that  the  causes 
for  rejecting  ballots  in  county-seat  elections 
should  be  stated  specifically  In  the  certificate 
of  the  returns*  the  case  just  considered  would 
have  tended  strongly  to  sustain  the  contention 
of  the  defendants.  In  connection  with  this 
particular  statute,  however,  no  such  require- 
ment exists.  Tbe  rejection  of  ballots  upon  the 
face  of  the  return  seems  not  to  iiave  been  In 
violation  of  the  provisions  of  the  statute,  or  of 
atvy  law  to  which  our  attention  has  been  call- 
ed. The  principle  that  "there  is  a  presumption 
in  favor  of  tbe  l^allty  of  a  transaction  when 
it  appears  to  have  been  done  in  compliance 
with  law,"  therefore,  is  applicable  to  tbe  action 
of  the  various  precinct  officers  with  respect  to 
the  rejection  of  the  25  tialiots  not  reported  or 
accounted  for,  the  1  ballot  rejected,  and  tbe 
3  blank  ballots.  Whether  or  not  the  same  pre- 
sumption extends  to  tbe  2  ballots  written 
for  McGook,  and  not  counted,  we  need  not  de- 
termlne;  for  these  should  either  have  been 
coxmted  for  McGook,  or,  If  In  tlat  respect  j-e- 
jected,  they  should  have  been  rejected  for  all 
purposes.  From  tbe  foregoing  considerations, 
It  results  that  McCook,  having  received  three- 
fifths  of  all  the  votes  cast  should  in  this  pro- 
ceeding be  held  to  be  tbe  county  seat  of  Ited 
Willow  county.  A  writ  wlU  theref(»«  Issue 
fts  prayed. 

HARRISON,  J.,  and  BAGAN,  O.  dissent- 
ing. 


STATE  V.  HILL  et  al 
(Supreme  Court  of  Nebraska.    March  S,  1896.) 
AcTiOK  oM  Stitb  Trbasobbb's  Bond  —  Liabili- 

TIBB  — QUBSTION  FOB  JOBT  — PLBADISG— SUFFI- 

oiBKCT  or  Bond  —  Pathbjit  to  Bdocbssou  — 
Cbktificatbb  or  Dbposit  —  Ratificatioh  bt 
Btatb— Application  op  Patmkxts — Bmbbzzlb- 
MBNT  bt  Public  OrriccB-rLoAiis— Patmbkt  bt 
Chbcu— Sbttleiibmt  with  Pbbdbobssob— No- 
vation. 

1.  Id  an  action  on  a  treasurer's  bond  the 
breaches  epeciall;  alleged  were  that  there  had 
been  a  failnre  to  turn  over  to  bis  successor  a 
certain  sum,  which  It  was  alleged  the  outgoing 
treasurer  had  in  a  certain  bank  wbeo  bis  term  of 
office  expired.  By  answer  it  was  alleged  that 
the  outgoing  treasurer  bad  turned  over  to  his  suc- 
cessor evidence  of  indebtedness  of  the  same  char- 
acter as  those  which  had  formed  the  bairis  of  lia- 
bility of  the  bank  to  hiniBelf  to  an  amount  eqiinl 
to  that  for  which  he  was  sought  to  be  held.  By 
reply  it  was,  in  effect,  admitted  that  the  oui- 
goiiix  treasurer  hod  turned  over  to  bis  Buceossor 
ill  choses  in  action  that  he  had  received  as  treas- 
urer, in  like  forms  of  evidences  of  indebtedness 
with  those  wbidi  he  had  received,  hnt  it  was 
averred  that  snch  payment  was  ineffectual  to  re- 
lease the  ont^oing  treasurer,  because,  as  insisted 
by  the  plaintiff,  nothing  but  cash  could  be  trent- 
ed  as  payment.  Hcla  that,  under  this  condi- 
tion of  the  Issues,  and  under  pif^ofo  coiudsteut 
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with  the  theoiT  of  eadi  contendins  partT,  H 
was  a  Queation  of  fact  for  the  jnir  to  detennine 
how  mach  actual  money  had  been  received  and 
paid,  and  that  ita  rerdict,  being  founded  upon 
BQfBclent  eTideace,  mnst  atand.  Per  Ryan,  G. 
Irrine  and  Ragnn,  CO.,  concnr. 

2.  Where  uie  petition  nllegen  the  delivery  of 
the  official  bond  declared  ou,  the  allegation  in 
the  answer  ol  a  surety,  following  an  averment 
therein  that  he  signed  upon  condition  the  princi- 
pal shonld  a)8o  sign,  that  "if  it  [the  bond]  waa 
ever  delivered,  it  was  done  in  violation  of  the 
express  condition  aforesaid  upon  which  defend- 
ant signed  iuiid  instmment,"  must  be  treated  as 
a  substantial  admission  of  the  delivery  of  the 
bond.    Per  Nerval,  J.;  all  concurring. 

3.  Whether  the  sureties  in  ftu  official  bond 
are  liable  where  the  principal  therein  named  haa 
failed  to  sign  it  before  its  acceptance  and  ap- 
proval, qusere.   Per  Norval,  J. 

4.  When  a  state  officer  elect  writes  his  name 
in  the  body  of  a  naper  prepared  by  himself  as  his 
offidal  bond,  and  riubscribea  hia  oath  of  office, 
indorsed  thereon,  nhich  instrument  is  delivered, 
accepted,  and  approved  as  his  official  bond,  the 
same  is  valid,  and  binding  upon  the  principal 
and  his  sureties,  even  though  snch  officer  inad- 
vertently omitted  to  attach  his  final  Rignature  at 
the  bottom  of  the  bond.  Per  Nerval,  J.;  all 
concurring. 

5.  Prior  to  the  taking  effect  of  the  legislative 
enactment  providing  for  the  depositing  of  state 
and  county  funds  in  bank,  the  payment  of  mon- 
ey in  the  hands  of  a  state  or  county  treasurer,  at 
the  termination  of  his  term  of  office,  to  his  suc- 
cessor, could  be  effectuated  alone  by  the  deliv- 
et7  of  that  which  the  law  of  the  land  recognized 
as  money.  The  mere  delivery  and  acceptance  of 
certificates  of  deposit  Issued  by  a  hank,  upon 
which  no  money  has  been  realized,  is  not  Ruch 
a  payment  as  will  release  the  outgoing  officer. 
Cedar  Co.  v.  Jenal.  15  N.  W.  369,  14  Neb.  254, 
ndhered  to.    Per  Norval,  J. 

ft.  Although  n  state  treamirer  has  no  right 
to  receive  in  payment  of  the  public  revenues  any- 
thing but  money,  yet,  if  he  chooses  to  do  so,  the 
fltate  may  TRtiff  the  act.  Id  wbidi  case  be  and 
hIa  sureties  are  chargeable  aa  for  money,  and 
must  make  good  the  amount.    Per  Norval,  J. 

7.  The  legislature  has  the  power  to  ratify 
the  act  of  an  outgoing  state  treasurer  in  turning 
over  to  his  sncre«sor,  as  money,  coiificatea  oi 
deposit  inued  by  a  bank.  Per  Norval.  J.;  Har^ 
riaon.  J„  concurring. 

8.  Held,  that  the  record  discloses  such  a  rat- 
ification in  this  case.  Per  Norval,  J.;  Harri- 
son, ,T.,  concurring. 

9.  When  partial  payments  have  been  made 
on  a  running  account,  the  debtor  has  the  right 
to  direct  their  application;  bnt  if  he  fails  to  do 
HO  the  creditor  may  make  the  application,  and 
where  neither  of  them  have  made  any  appropria- 
tion before  suit  is  brought,  the  law  will  apply 
snch  payments  according  to  their  priority  of  time; 
thnt  IS.  the  first  item  nn  the  debit  side  Is  dis- 
charged or  reduced  by  the  first  item  on  the  other 
side  of  the  account.     Per  Norval,  J. 

10.  A  verdict  will  not  be  set  aside  for  error 
in  instructions,  when  it  is  msnifoRt  that  no  other 
verdict  should  have  been  returned  under  the  evi- 
d«'nre.  Telegrnph  Co,  v.  Ijowfcv.  49  N.  W.  707, 
32  Neb.  732,  followed.  Per  Norval,  J.;  all  con- 
cnrring. 

11.  It  is  essential  to  the  crime  of  embezzle- 
ment that  the  owner  be  deprived  of  the  property 
alleged  to  have  been  embezzled  by  nn  Bdvcrw  use 
or  holding.  Chaplin  v.  I^ee.  'J.".  N.  W.  («>0.  18 
Neb.  440.    Per  Post,  C,  J.:  nil  concur. 

12.  So  much  of  section  124.  Cr.  Code.  1873, 
defining  embezzlement  of  rmblic  funds,  as  pro- 
vides that  if  any  officer  charged  with  the  cnl- 
lectioa,  safe-keeping,  or  disbursement  of  pub- 
lic funds  "shall  loan,  with  or  without  interest. 
•  *  •  any  portion  of  the  piihlic  money.  •  •  • 
every  such  act  shall  be  deemed  •  •  •  embez-' 
zlemcnt  of  so  much  of  the  said  moneys  •  •  • 
asshall  be  tbos  *   *  •   loaned"  (Gen.  St  1873, 


6749,  I  124),  was  Intended  to  prevent  the  nn- 
wfnl  nse  by  officers,  and  others  with  their 
knowledge  and  consent,  of  money  committed  to 
their  custo<^,  and  not  as  an  amendment  of  ex* 
isting  statutes  regulating  the  means  of  preserv- 
ing and  accounting  for  of  pnbUc  fnniM.  Per 
Post,  G.  J.;  Harrison,  J.,  ana  Ryan,  Ragan.  and 
Irvine,  OC,  concurring. 

13.  The  term  "loan"  is  there  employed  in  a 
restricted  sense,  and  inclades  those  transactions 
only  in  which  the  conventional  relation  of  borrow- 
er and  lender  exists,  and  has  no  application  to, 
the  deposit  in  bank,  for  safe-keeping,  of  public 
funds,  by  the  custodian  thereof,  who  so  far  re- 
tains his  control  over  them  that  they  i;nay  oe  by 
him  at  any  time  reclaimed.  Per  Post,  C.  J.; 
Ryan  and  Ragan,  CC.,  concurring. 

14.  In  the  absence  of  statutory  restriction  up- 
on the  subject,  the  method  employed  in  the  mone- 
tary transactkma  of  the  world  by  which  pay- 
ments are  made,  and  charges  and  credits  adjust- 
ed, through  the  a^ncy  of  diecks.  drafts,  and  cer- 
tificates of  deposit,  is  so  far  applicable  to  custo- 
dians of  public  funds  In  this  state,  as  to  render 
them  liable  for  remittances  by  that  means  made 
and  received,  provided  such  instruments  be  in 
good  faith  tendered  and  accepted  as  payment, 
and  not  for  collection  and  credit  at  the  debtor's 
risk.  Per  Post.  C.  J.;  Ryan,  Ragan,  and  Ir- 
vine, CC,  concurring. 

15.  The  word  "money"  is  a  generic  term,  ond 
may  include  not  only  legal  tender  coin  and  cur- 
rency, hot  any  other  circulating  medium,  instru- 
ments, or  tokens  in  general  use  in  the  commer- 
cial world  as  the  representative  of  value.  State 
V.  McFetridge.  64  fs\  W.  1.  998,  84  Wis.  473. 
Per  Post,  C.  J.;  Ryan,  Ragan.  and  Irvine.  CC., 
conenrrins. 

16.  A  state  treasorer.  who.  on  taking  charge 
of  the  office,  instead  of  demanding  the  funds  due 
from  his  predecessor  in  cash,  accepts  in  pay- 
ment thereof  certificates  of  deposit  isaned  or  a 
bank  in  which  such  funds  hove  been  deposited 
for  safe-keeping,  is  chargeable  upon  his  bond  for 
the  amount  of  such  payment,  and  his  liability 
therefor  is  not  affected  by  the  fact  that  he  is  un- 
able to  realize  the  money  upon  snch  certificates 
by  reason  of  the  subsequent  fsilore  of  said  bank. 
Per  Post,  C.  J.;  Harrison,  .T..  and  Ryan,  Ra- 
gan. and  Irvine  CC.,  concurring. 

17.  Snch  a  transaction,  if  in  good  faith  by 
both  parties,  amonnta  to  a  settlement  within  the 
meanmg  of  the  statute,  which  will,  to  the  extent 
of  the  payment  so  made.  relleTe  the  retiring 
treasurer,  since  the  state  ia  not  entitled  to  con- 
current remedies  upon  the  bonds  of  succesrive 
officers  to  enforce  the  some  liability,  and  whatev- 
er is  in  such  case  sufficient  in  law  to  charge  the 
iDcnmbent  will  operate  per  se  to  dischsrge  his 
predecessor.  Per  Post,  0.  J.;  ^an  and  Ragan, 
CG..  concurring. 

18.  Where  a  line  of  decisions,  although  erro- 
neous, haa  become  a  rule  of  property,  it  should 
be  adhered  to  until  changed  by  statute.  But,  in 
the  absence  of  complications  resulting  from  prop- 
erty rights,  it  is  the  undoubted  privilege,  if  not, 
indeed,  the  duty,  of  courts  to  re-examine  (ines- 
tions,  and  modify  or  overrule  previous  decisions 
shown  to  be  fundamentally  wrong.  Per  Post. 
C.  .T.;  all  concur. 

19.  State  V.  Keim.  8  Neb.  «3;  Bank  t.  Gan- 
dy,  9  N.  W.  506. 11  Neb.  431;  and  Cedar  Co.  v. 
Jenal,  15  N.  W.  369,  14  Neb.  254,— criticised. 
State  V,  Hill,  57  N.  W,  548,  38  Neb.  698.  distin- 
guished. 

20.  Whether  the  doctrine  of  Cedar  Co.  v. 
Jenol.  15  N.  W.  368,  14  Neb.  254.  extends  to  a 
case  where  a  treasurer  haa  acc^ed  catiftcstes 
of  deposit  from  his  predecessor,  doubted.  Per 

Irvine,  C. 

21.  The  deposit  by  Hill's  successor,  under 
the  depository  law,  of  the  certificates  received 
by  him  from  Hill  in  the  same  bank  which  issued 
them,  the  cancellation  of  the  certificates,  and  the 
state's  accepting  a  credit  on  open  account  for 
their  amount,  operated  a  novation,  made  the 
bank  the  state's  debtor,  and-celeased  Hill  from 
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UaUlitjr.    Per  Irrinfc  G.;   HarrlMD,  3.,  and 
Rja.n  and  Ragui,  Od,  ooncarring. 
(Syllabna  tor  the  Coan.) 

Actkm  Ity  the  state  against  John  B.  Hill 
and  othen,  on  the  bond  of  toimer  state  treas- 
urer.  Jndcment  for  defendants. 

A.  S.  Churchill,  Atty.  Gen.,  B.  Wakeley,  and 
G.  M.  Lambertflon,  for  the  State.  J.  H.  Broa- 
dy,  Geo.  E.  Prltchett,  Chas.  O.  Whedon,  Ab- 
bott, Selleck  &  Lane,  Griggs,  Rinaker  &  Bibb, 
T.  M.  Marquett,  J.  H.  Ames,  Cowln  &  Mc- 
Hngh,  and  W.  Q.  Bell,  for  d^endants. 

RYAN,  C.  This  action  was  brought  In  this 
court  upon  the  booA  of  J.  B.  HUl.  foimeiij 
treasurer  of  this  state,  as  It  was  held  In  Re 
Attorney  General's  Petition,  40  Neb.  402,  68 
N.  W.  945,  might  properly  be  done.  The  gen- 
eral verdict  of  the  jury  was  In  fiiTor  of  the 
defendants,  and  upon  plalntUTs  motion  for  a 
new  trial,  and  upcm  defendants*  motion  for 
judgment  upon  a  special  verdict,  also  found  by 
the  Jury,  the  questions  hereinafter  Consldaed 
have  been  presented  in  argument.  In  the  con* 
Blderation  of  these  questlona  It  may  be  of 
some  use  to  refer  to  the  case  of  State  t.  Hill. 
38  Neb.  698,  57  N.  W.  548,  In  which  an  at- 
tempt was  made  to  acquire  jurisdiction  of 
srncb  defendants  as  were  noniesldenta  of 
Douglas  county,  by  reason  of  averments  In 
the  petition  that  the  defendant  HUI  bad  been 
guilty  of  breaches  of  his  bond  In  making  de- 
posits of  public  moneys  in  certain  banks  In 
the  city  of , Omaha.  From  the  petition  In  this 
case  were  omitted  this  averment,  and  per- 
haps sucb  others  that  it  might  be  unsafe  to 
merely  refer  to  the  stat«nent  of  facts  as 
therein  given  as  furnishing  a  complete  sum- 
mary of  those  now  to  be  reviewed. 

In  the  case  at  bar  it  was  alleged  that  at  the 
general  election  held  In  1890  John  B.  Hill  was 
elected  treasurer  of  this  state  for  the  two- 
jears  term  which  began  on  the  flist  Thursday 
after  the  flint  Tuesday  in  January,  1891.  This 
term,  it  was  alleged,  he  served  as  treasurer, 
the  sureties  on  his  bond  being  his  codefend- 
ants  in  this  action:  and  that  upon  the  14th 
day  of  January,  1898,  he  surrendered  said  of- 
fice to  Uls  successor,  Joseph  S.  Hartley.  It 
was  further  averred  that  when  John  B.  Hill 
entered  upon  his  duties  on  January  8,  1891. 
be  bad  In  his  possession,  as  Incumbent  of  the 
same  office  for  the  term  hnmedlately  preced- 
ing, the  sum  of  $1,&24,&54.74;  that  upon  en- 
tering upon  his  duties  under  the  bond  sued  on 
be  received  from  county  treasurers  of  the 
state  the  additional  sum  of  $4.200334.50.  The 
total  sum  with  which  it  was  claimed  that  the 
defendant  Hill  should  be  chargeable  upon  his 
bond  sued  upon  was  the  aggregate  of  the 
above  two  snma,  to  wit,  the  sum  of  $6,725,- 
389.24.  Although,  In  general  terms,  the  lia- 
bility the  treasurer  was  charged  as  to  the 
immense  amounts  above  set  out,  the  breaches 
alleged  were  within  the  range  of  comparative- 
ly temlllar  figures.  These  breaches,  two  In 
number,  were  described  In  such  language  as 
indicated  the  bit«itlon  of  the  pleader  to  avail 


himself  of  the  technical  ruie,  justified,  to  some 
extent,  by  the  case  of  Cedar  Co.  r.  Jenal,  14 
Neb.  254, 15  N.  W.  360.  It  might  happen  that 
an  attempt  to  abbreviate  would  result  In  ob- 
scuring  the  theory  upon  which  the  petition 
was  drawn,  as  well  as  the  Une  of  defense 
adopted  by  the  def^dants  Id  their  answer, 
and  the  emphasis  of  the  theory  of  the  peti- 
tion found  in  the  reply.  At  the  risk  of  tedl- 
ousness,  an  attempt  will  therefore  be  made  to 
lUustrate  the  material  issues  joined  and  tried, 
with  qnotetions  made  with  great  freedom 
from  the  plea^gs,  beginning  with  the  peti- 
tim.  In  which  were  the  following  averments: 

"And  the  plaintiff,  for  assigning  and  setting 
forth  a  breach  and  violation  of  the  conditions 
of  the  said  bond,  alleges  that  the  said  John  B. 
Hill,  in  the  county  of  Lancaster,  In  the  state 
of  Nebraska,  during  bis  last  term  of  office, 
did  from  time  to  time  unlawfidly  deposit  in 
and  loan  to  the  Capital  National  Bank  of 
Lincoln,  a  corporation  located  and  doing  busi- 
ness in  the  county  and  state  last  aforesaid, 
divers  large  sums  and  portions  of  the  moneys 
so  as  aftnresaid  held  by  blm,  and  belouglog  to 
the  state  <rf  Nebraska,  amounting  In  all  to  the 
sum  of  $285,357.86.  and  more;  the  particular 
sums  80  deposited  and  the  particular  times 
when  they  were  so  d^Msited,  the  plaintiff  is 
unable  more  definitely  to  state.  A  report  of 
the  said  moneys  so  unlawfully  deposited  were, 
from  time  to  time,  during  bis  said  last  term 
of  office,  collected  and  received  from  said 
bank,  and  paid  out  and  accounted  for  by  the 
said  Hill,  as  treasurer  as  afwesald,  for  the  use 
and  benefit  of  the  state  of  Nebraska.  But  on 
the  14th  of  January,  1898,  and  when  he  sur- 
rendered his  said  office  to  his  said  successor,  ^ 
there  remained  of  the  said  moneys  so  unlaw- 
fully loaned  and  d^KMdted  the  sum  of  $286,- 
867.85.  or  more,  which  the  said  Hill,  as  such 
treasurer,  had  not  in  any  manner  used  or 
paid  out  for  the  use  and  benefit  of  the  state 
of  Nebraska,  or  in  any  manner  accounted  for, 
and  which  he  refused  and  failed  to  pay  over 
to  his  said  successor,  by  reason  of  which  the 
said  John  B.  Hill  converted  to  htai  own  use 
the  said  sum  of  $286,357.85. 

"Second  Breach.  And  the  ptalntitT,  for  as- 
signing and  setting  forth  another  and  second 
breach  and  violation  of  the  conditions  of  said 
bond,  alleges  that  of  the  moneys  so  as  atore- 
aaid  received  and  held  by  said  John  B.  Hill 
as  such  state  treasurer,  and  belonging  to  the 
state  of  Nebraska,  there  still  remained,  at  the 
end  of  his  said  last  term  of  office,  the  sum  of 
$1.444,65&42.  which  he  had  not  at  any  time 
disbursed  upm  any  warrant  or  warrants 
drawn  upon  the  state  treasury,  according  to 
law,  or  at  any  time  paid  out,  disbursed,  or 
disposed  of  lawfully,  or  in  any  authorized 
manner,  or  for  any  lawful,  proper,  or  author- 
ised purpose,  or  for  the  use  or  benefit  of  the 
state  of  Nebraska;  and  which  sum  It  was  bis 
duty  to  pay  over  and  deliver,  at  the  end  of 
his  last  term  of  office,  to  wit,  on  the  14th  day 
of  January,  A.  D.  1883,  to  Ms  said  succesRor 
in  ofllce;  but  he  failed  and  refused,  except  us 
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hereinafter  meuttoned,  to  ao  pay  orer  and 
deliver  to  lilm  tlie  aaid  sum,  or  any  part  tbore- 
of,  or  at  any  time  or  In  any  manner  vtaat- 
ever  to  account  tor  tbe  same,  or  any  part 
thereof,  to  hla  said  socceaaor  In  office,  or 
otherwise,  save  that,  as  the  plaintiff  Is  In- 
formed and  alleges,  the  said  John  £.  HIU  did 
then  pay  and  torn  over  to  bis  successor  cer- 
tain small  sums  of  money,  the  exact  amount 
of  which  is  unknown  to  the  plaintiff,  and  dU 
assign,  transfer,  and  deliver  to  his  said  suc- 
cessor divers  and  sundry  certificates  of  de- 
posit of  certain  banks  and  banking  Instttn- 
tiouB  located  in  the  state  of  Nebraska,  and 
other  choses  In  acticm,  the  predae  nature  of 
which  is  not  fully  known  to  the  plaintiff,  and 
which  tlie  said  Jolm  S.  Hill  in  some  manner 
'  induced  hla  said  successor  to  receive  and  ac- 
cept in  the  idace  of  and  instead  of  money, 
among  which-  were,  as  plaintiff  Is  infonned 
and  alleges,  curtain  certificates  of  deposit  is- 
sued by  the  Cental  Nati<HiaI  Bank,  of  Un- 
coin,  payable  to  the  state  treasurer  of  Ne- 
brai^  to€  certain  sums  of  money  therein  re- 
spectivdy  iis>eclfled,  amounting  In  the  aggre- 
gate to  the  sum  of  ¥285,357.86,  of  wbl^ 
amount  as  the  phJntIg  Is  infonned  and  be* 
lieves  to  be  true,  the  said  Joseph  S.  Bartli^, 
successor  in  the  office  of  the  said  Jolm  B. 
Hill,  subsequently,  and  on  or  btfore  the  2lBt 
day  of  January,  A.  D.  1803,  recelred  fnun 
aaid  bank,  through  or  by  means  of  said  cer- 
tificates of  deposit,  for  the  use  and  benefit  of 
the  state  of  Nebraska,  divers  and  sundry 
sums  of  money  amounting  in  the  aggregate  to 
the  sum  of  $48,993.23,  but  has  never  at  ai^ 
time  received  any  further  or  other  sums  of 
money  upon,  Uirough.  or  by  means  of  the 
said  last-mentioned  certificates  of  deposit 
And,  as  the  plaintiff  alleges  upon  Information 
and  bellet  the  said  Capital  National  Bank 
was  at  the  time  when  said  John  K.  Hill,  treas- 
urer, BO  transferred  and  delivered  the  said 
certificates  of  deposit  to  his  saM  soocesaor, 
and  ever  since  has  been,  wholly  Insolvent,  and 
from  and  after  the  said  2lBt  di^  of  January, 
A.  D.  1893,  has  at  all  times  failed  and  re- 
fused to  pay  any  sums  of  money  whatsoever 
upon  or  toward  the  amounts  payabte  accord- 
ing to  the  tenor  of  the  said  certificates  of  de- 
posit And  his  snccessor  has  since  that  time, 
as  plaintiff  Is  infonned  and  believes,  received 
upon  or  from  or  by  means  of  others  of  said 
certificates  of  d^Kialt  or  choses  In  action,  and 
Implied  for  the  use  and  benefit  ot  the  state, 
certain  sums  of  money,  the  exact  amount  of 
wliich  is  not  known  to  the  plaintiff.  But  the 
said  John  E.  Hill  failed  and  refused,  and  has 
ever  since  failed  and  refused,  to  lawfully  pay 
over,  disburse,  tx  account  for  or  pay  over  to 
his  successor  in  office,  or  othervrlse  or  In  any 
manner  whatever  to  apply  for  the  use  or 
benefit  of  the  state  of  Nelunska,  the  sum  of 
$236,364.60,  and  more,  of  the  moneys  so  re> 
ccived  him  as  such  state  treasurer,  and  be* 
longing  to  the  state  of  Nebraska,  remaining 
in  Ills  liands  at  the  end  of  his  said  last  term 
of  office,  and  In  aome  way  converted  Out 


same  to  his  own  use,  and  which  has  not  been 
recdved  by  or  In  any  manner  applied  for  the 
use  and  benefit  of  the  plaintiff.  And  rear 
son  of  the  premises  aforesaid  the  said  de- 
fendants became  and  stlil  are  indebted  to  the 
plaintiff,  the  state  of  Nebraska,  and  tbe  plain- 
tiff lias  sustained  ^iawiwg«i«,  ta  the  sum  of 
$236,364.60,  for  which  sum,  with  interest 
theremi  ttom  the  14th  of  Jannaiy,  1893,  tbe 
plaintiff  demands  Judgment;  and  that  It  may 
have  such  further  rtilef  In  the  premises  as  it 
may  be  entitled  to." 

In  the  answer  filed  by  John  B.  Hill  It  was 
alleged  that  his  succeasw'B  term  should  have 
omunenced  <»t  January  5, 1893,  but  that  ow- 
ing to  the  fact  that  the  I^lature  bad  failed 
seasonably  to  canvass  tbe  vote  ot  such  snc- 
cessor, he  did  not  enter  npm  the  duties  at  his 
office  until  January  14,  1893;  that  the  condl- 
ticm  of  business  In  the  state  treasurer's  of- 
fice remained  unchanged;  and  that  wfam  said 
office,  its  funds  and  property  were  turned  aver 
to  John  B.  HiU's  successor  (m  January  14, 
1898,  they  woe  exactly  In  the  same  condition 
as  they  liad  bera  on  the  6th  day  ttf  tbe  same 
month,  whoi  said  Hill  had  submitted  to  the 
state  auditor  his  accounts  and  conduct  as 
such  treasurer,  and  when  the  same  had  been 
by  said  auditor  examined  and  passed  upon,  ap- 
iwoved,  and  found  correct  In  this  answer  it 
was  also  alleged  that  upon  the  InstallaUcni  ot 
Joseph  S.  Hartley  as  treasurer  he  examined 
and  passed  upon  the  accounts.  pai>era.  cer- 
tificates of  deposit,  and  other  erid^ces  of  the 
funds  of  the  state;  that  there  was' so  turned 
over  to  Joseph  8.  Hartley  as  treasurer  no 
cash,  ttccept  perh^  |S00  In  amount;  that 
among  the  things  turned  over  to  EUU's  suc- 
cessor there  was  a  certificate  ot  deposit  of  the 
Coital  National  Bank,  made  to  the  orAer  ot 
the  treasurer  ctf  the  state  of  Nebraska,  tor 
the  said  sum  of  $285,8&7.86,  which  represent- 
ed the  same  amount  mentioned  in  the  peti- 
tion, and  that  this  certificate  had  been  re- 
ceived by  Treasurer  Hartley  and  accepted  on 
the  some  day  that  the  Oapital  National  Bank 
was  dedgnated  and  became  a  state  depository 
according  to  law,  and  in  lien  thereof  aaid 
Bartley  received  an  open  account  at  said 
bank,  subject  to  ehedc,  and  surrendered  to 
said  bank  Its  certificate  of  deposit;  that  there- 
after,  on  January  16,  189B,  the  said  Joseph  8. 
Bartli^,  as  treasurer,  checked  out  of  said 
bank  and  received  as  such  over  936,000  of  the 
said  mon^  for  which  be  had  been  given  an 
open  account  subject  to  chec^;  that  betvreen 
the  IGth  and  20tb  ot  January,  1888,  said 
,  Bardey  could  have  checked  out  and  received 
txom  the  bank  the  whole  amount  of  his  open 
account  as  aforesaid,  but  refrained  from 
checking  out  more  than  $50,000  between  sold 
two  last-named  dates.  It  was  alleged  in  tiie 
answer,  In  eitect,  that  the  Capital  Natimal 
Bank  having  been  designated  as  a  depository 
bank,  and  having  given  bond  and  duly  quali- 
fied as  such,  the  op«iIng  of  an  account  with 
it  operated  to  create  a  credit  In  favor  of  the 
state  to  the  amount  of  such  account,  although 
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aucb  Qsedlt  was  baaed  «ol^.  iq^n  a  depoalt 
of  ttae  bftuk'8  own  eTldence  of  Indebtedness; 
and  that  frwn  thencetforth  Jobn  B.  Hill  was 
not  in  any  way  a  party  to  or  in  privity  with 
any  party  to  sucb  open  account  Upon  In- 
formation  and  belief  it  was  alleged  in  tbis 
anawCT  tbat  said  bank  had  cloaed,  and  at  the 
time  such  answer  was  tiled  was  in  the  bands 
of  a  ncelTer,  and  that  at  such  closing  there 
was  still  a  pcnrtlon  of  said  open  account  which 
bad  not  been  withdrawn  from  said  bank,  and 
«  that  for  tids  balance,  unpaid,  Joseph  8.  Bart- 
1^,  as  treasnrar,  had  filed  bis  claim  therefor 
against  said  bank,  and  tbat  said  demand  bad 
been  allowed  in  favor  of  the  j^ntUt. 

In  rei^  It  was  admitted  that  the  defend- 
ant Hill  undertook  and  purported  to  turn  ow 
to  his  sncceaaor  all,  or  what  be  claimed  to 
be  all,  the  mon^,  excepting  an  amount  not 
exceeding  VSOO,  In  the  form  of  owtlflcate 
depoaltB  of  or  from  Tarious  banks  In  the  state 
of  Nebruka,  or  some  similar  choses  in  actltm, 
but  the  plalntlfl  alleged  "Uiat  all  such  trans- 
actions, excepting  the  turning  oror  of  audi 
sum  of  actual  moo^,  were  illegal,  unauthoi^ 
Ised,  and  In  no  wise  binding  tipon  the  state 
of  NebisBka."  There  were  contained  in  the 
reply  the  following  averments  of  the  idaln- 
UfT:  "It  admlts,,iQ>on  Information  and  belief, 
that  the  defendajat'i  successor,  J.  S.  Bartley, 
did  reeelve  and  piuport  and  pretend  to  accept 
as  money,  and  did  accept  in  lieu  and  instead 
of  money,  certain  catiflcates  (NC  deposit  and 
other  papera  purporting  to  be  evidences  of 
fnnda  of  the  State,  and  among  them  three 
certificates  of  deposits  of  the  Capital  National 
Bank  af<M%Baid,  made  to  the  ord«  oi  tbe 
treasurer  of  the  slate  of  Nebraska,  tor  tbe 
aggregate  sum  <tf  9285,357.85  (but  not  in  one 
certificate  for  said  sum,  as  alleged  in  the  an- 
swer), one  cf  ttae  said  certificates  being  for  tbe 
sun  of  9160,000,  one  fra  the  sum  of  9100,000, 
and  tbe  other  for  ttae  sum  of  $8&357.80,  and 
was  Induced  and  prevailed  upon  by  the  said 
defendant  to  receive  and  acc^t  the  said  cer- 
tiflcates  of  deposit  in  lien  and  instead  of  mon- 
ey to  tlw  amonnt  thereof;  all  of  which  trans- 
actions the  plalntlfl  alleges  and  submits  to 
tbe  court  were  uoantborlsed,  void,  and  In  no 
wise  binding  upon  the  state  of  Nebra^."  Id 
general  terms  It  may  be  said  that  In  this  re- 
ply It  was  admitted  tbat  Joseph  S.  Bartley 
indorsed  the  above-desorlbed  certtficates  of 
deposit,  and  upon  surrender  of  the  same  re- 
ceived credit  in  open  account  wltb  said  bank 
f<K-  tbe  aggregate  amount  of  9385,357.86;  that 
between  January  16  and  January  21,  18»3, 
said  Bartley  did  check  out  portions  of  said 
money  aggregating  ^993.23.  Following 
these  admissions  was  tbe  following  langusge: 
"But  the  plaintiff  specdaUy  denies  that  there- 
by the  amount  represented  by  the  said  cw- 
tificates  of  deposit,  or  any  amount,  became 
the  money  of  tbe  state  of  NebrsslEa  li^  the 
aaid  bank,  and  alleges  and  submits  to  ttae 
court  tbat  the  said  transactions  were  lil^l 
and  unautliorized,  and  in  no  wise  binding  up- 
on tbe  state  of  JSebraska."  It  was  furOer- 
v.66K.w.no.7— ^5 


mwe  admitted  that  the  Capital  National  Bank 
had  been  deidgnated  aa  a  depmltwy,  as  al- 
leged in  the  answer,  and  tlutt  It  afterwards 
dosed,  and  Is  in  the  hands  of  the  comptroller 
of  the  cnrrmcy  of  the  United  States,  and  in 
process  of  liquidation;  and  tliat  there  pur- 
ports to  remain  due  from  said  baiA  to  J.  S. 
Bartley,  as  treasurw,  a  balance  of  ttae  said 
account;  and  that  as  stete  treasurer  be  has 
filed  a  claim  against  said  bank;  but  special- 
ly denied  tbat  plalntlfl  was  responsllde  for 
or  boond  by  ttae  filing  thereof. 

From  the  above  description  of  the  aver 
ments  of  the  several  ideadings  relative  to  the 
natnre  tit  plaintiff's  eauae  of  action  and  of 
the  defenses  thoeto  preaented  It  is  dear  be- 
yond queation  that  this  suit  waa  brought  to 
recover  tbe  exact  amount  evidenced  by  the 
certificates  of  deposit  turned  over  by  Hill  to 
Us  successor,  less  such  aggregate  amounts 
as  had  been  thereon  readied  In  mon«y;  that 
Is,  tbe  sum  of  91236,801.92,  being  ttae  dlfleiv 
ence  between  92^.357.65  and  948,088.23.  It 
.is  insisted  by  the  Pendant*  tbat  tbis.  In  the 
form  ctf  certificates  of  deposit,  waa  actually 
turned  over  to  and  received  by  Joa^ta  S.  Bart- 
ley; also  that  be,  as  treasurer,  opened  an  ac- 
count with  the  Capital  National  Bank  as  a 
state  depository,  duly  designated  and  ap- 
proved as  sucb  t>y  the  proper  (Kfflcets  of  the 
stete,  and  that  thereafter  defendant  HIU  was 
in  no  wise  accountable  to  tbe  state  tot  this 
sum  On  tbe  other  hand,  the  state  Imlste 
that  under  tbe  dedsious  of  this  court  nothing 
but  cash  can  opoate  or  be  recognised  as  pay- 
ment, and  that,  tberefcne,  as  to  whatever 
sums  the  defendant  became  liable  for  as  treaa- 
urer  he  could  claim  an  acquittance  only  by 
showing  payment  of  actual  cash.  In  line 
with  this  theory,  the  defendants,  upon  tbe 
trial,  urged  that  if  only  cash  could  be  recog- 
nised for  one  purpose,  it  was  equally  unavail- 
aUe  for  any  other  purpose;  tbat,  ttaerefore, 
the  d^endantfl  could  be  tadd- liable  only  fw 
such  cash  as  actually  waa  proven  to  have 
come  into  ttae  taands  of  State  Treasurer  Hill. 
In  respect  to  ttals  branch  of  the  case  the  evi- 
dence was  solely  that  ot  Me.  Bartlett,  Mr. 
Hill's  deputy,  who  testified  as  foUowa:  "Q. 
Can  yon  tell  me  how  much  moni^  Mr.  HUl 
bad  In  the  treasury  on  the  day— how  much  in 
cash  he  bad— wb«i  he  entered  upon  tais  sec- 
ond term,  and  how  much  he  received  ^m 
bimsdf  as  tala  own  auccesaor  In  actual  mon- 
ey? A.  I  think  it  was  9528.  *  *  *  Mr. 
BsrUett,  are  you  now  able  to  stete  how  much 
actual  money  Treasurer  Hill  d^osited  In  the 
Capital  National  Bank  during  his  second  term 
of  office?  A.  Well,  I  find  during  Mr.  Hill's 
second  term  be  deposited  in  actual  <asb  in 
the  Capital  National  Bank  910,300.  Q.  How 
much  actual  cash  did  he  draw  out  of  that 
bank  during  that  same  period?  A.  He  drew, 
for  tbe  use  of  the  offic^e,  from  that  bank.  917.- 
785.  Q.  For  the  use  of  the  office?  Just  ex- 
plain what  you  mean  1^  tbat.  Tell  how  it 
was  drawn  out.  A.  Paid  warrants  with  it. 
Q.  To  whom  would  the  dieck  be  drawn?  A. 
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Drawn  payable  to  currency.  We  would  take 
tbe  check  down  to  the  bank,  and  draw  cur- 
rency, bring  It  up  to  the  office,  and  use  that 
to  pay  warranta."  Upon  the  theory  of  the 
plalnticr,  the*  sum  for  which  Mr.  Hill  was  ac- 
countable was  the  amonnt  evidenced  by  the 
three  certificates  of  deposit  above  referred  to. 
There  was  no  conflict  In  the  evidence  in  re- 
gard to  these  three  certificates  being  made  up 
of  other  certificates  running  back  through  the 
entire  term  for  which  the  bond  sued  upon 
was  given.  Whatever  of  cash  was  put  Into 
the  Capital  National  Bank,  and  even  more, 
was  by  the  above-quoted  evidence  shown  to 
have  been  paid  out  upon  warrants,  so  that 
the  language  used  In  the  petition  in  a  gen- 
eral way,  aside  from  referring  to  tbe  above 
three  certificates,  found  nothing  in  the  proofs 
to  Justify  a  recovery. 

Tbe  theory  upon  which  this  action  was  be- 
gun, and  indeed  was  tried,  had  its  origin  In 
Cedar  Co.  v.  Jenal,  14  Neb.  254,  15  N.  W. 
369.  That  case  was  orlginaliy  brought  on 
belialf  of  Cedar  county  to  recover  from  Peter 
Jenal,  who  had  been  treasurer  of  said  coun- 
ty, and  tbe  sureties  on  bis  offlclal  bond,  a 
sum  of  money  which  it  was  claimed  he  bad 
failed  and  refused  to  pay  over  to  L.  M.  How- 
ard, bis  successor,  at  the  expiration  of  bis 
term  of  office.  The  defendants,  by  their  an- 
swer, admitted  that  at  the  expiration  of 
Jenal's  term  tbe  sum  of  money  demanded 
was  in  bis  bands,  belonging  to  the  county, 
but  they  alleged  In  defense  full  payment  "In 
the  manner  required  by  law,"  The  Judg- 
ment in  favor  of  the  defendants  was  reversed 
because  of  the  mistaken  view  of  the  law  em- 
bodied in  the  following  instruction,  to  wit: 
"Mr.  Jenal  testifies  that  he  had  the  amount 
due  from  him  to  the  county  on  deposit  In  a 
bank  at  Yankton;  that  he  requested  Mr. 
Howard,  'bis  successor,'  to  go  with  him  to 
that  place,  and  receive  the  money;  that  Mr. 
Howard  refused  so  to  do,  but  instructed  Mr. 
Jenal  to  bring  bim  a  small  portion  thereof, 
and  deposit  the  rest  to  bis  credit  in  the  same 
hank.  Now,  if  you  find  that  these  instruc- 
tions were  given,  and  in  pursuance  thereof 
Mr.  .Tenal  did  bring  so  much  of  the  money  as 
directed,  and  left  the  rest  on  deposit  In  tbe 
hank  to  tbe  credit  of  Mr.  Howard,  changing 
tbe  deposit  from  bis  name  to  that  of  Mr. 
Howard,  and  that  this  was  agreed  upon  by 
both  Howard  and  Jenal  as  a  payment;  and 
if  you  further  find  that  tbe  Imnk  at  that  time 
bad  sufficient  funds,  and  was  able  to  pay  tbe 
amount  of  such  deposit,— then  such  transac- 
tion would  be  a  payment  of  such  an  amount 
of  $3,r»O0  to  Mr.  Howard,  and  you  would  be 
obliged  to  find  for  the  defendant."  Com- 
menting upon  this  instruction,  Lake,  J.,  who 
delivered  the  opinion  of  this  court,  said: 
"Very  clearly,  to  our  minds,  the  transaction 
referred  to  In  this  instruction  was  not  a  pay- 
ment of  the  public  money  by  Jenal  to  his 
successor,  nor  did  it  relieve  the  defendants 
from  liability  on  their  Ijond."  There  can  be 
no  question  that  tbe  decision  of  this  case 


was  as  It  should  have  been  upon  the  record 
presented.  The  i>ank  in  which  tbe  funds 
were  deposited  was  In  the  territory  of  Da- 
kota, the  payment  claimed  was  assumed  to 
be  binding  upon  tbe  county  solely  because 
the  Incoming  treasurer  had  agreed  to  accept, 
instead  of  money,  a  credit  In  such  bank  in 
favor  of  himself  as  treasurer  of  tbe  connty. 
The  first  paragraph  of  the  syllabus  was 
sweeping  In  Its  enunciation  of  tbe  general 
principle  involved,  and  was  as  f<diows:  "The 
payment  of  money  In  the  hands  of  a  county 
tr^siirer,  at  the  termination  of  his  ofllce, 
to  bis  successor,  can  be  effectuated  only  l>y 
the  delivery  of  that  which  by  the  law  of  tlie 
land  is  recognized  as  money."  As  applied 
to  the  facts  involved  In  tbe  case  then  under 
consideration,  the  above  princl^e  was  Just, 
and  yet  it  Is  conceivable  tliat  there  might  tie 
facts  to  which  this  principle  would  equally 
apply,  and  yet  that  thereby  a  grave  injus- 
tice would  be  sanctioned.  For  instance,  un- 
der the  provisions  of  oar  present  depository 
law,  It  might  admit  of  a  grave  doubt  whether 
or  not  the  state,  having  selected  a  depository, 
and  required  deposits  of  public  moneys  to 
be  made  in  depositories  only,  should  not  be 
required  to  recognize  such  deposits  as  the 
equivalent  of  actual  cash  In  the  hands  of  the 
outgoing  treasurer,  and  that,  when  such  cred- 
it In  a  bank  bad  been  transferred  to  his  suc- 
cessor, tbe  state  should  be  held  bound  as 
though  actual  cash  to  the  same  amount  liad 
passed  between  the  two  treasurers  in  mak- 
ing a  transfer  of  the  office  from  one  to  the 
other.  On  tbe  other  band,  it  might  admit  of 
serious  question  whether  or  not  the  Incom- 
ing treasurer  or  bis  snreties  should  be  held 
as  for  casb  with  respect  to  such  amounts  as 
had  been  credited  in  his  favor  by  the  dei>08- 
Itory  bank,  no  matter  how  such  credit  may 
liave  been  obtained.  These  questions  are  men- 
tioned merely  to  llhistrate  the  danger  of  stat- 
ing a  very  general  proposition  as  a  rule  of  uni- 
versal application.  Since  the  unsuccessful 
[>arty,  by  its  pleadings,  as  well  as  tlHoughout 
the  entire  trial,  and  upon  presentation  of  its 
motion  for  a  new  trial,  has  Insisted  that  the 
depository  law  which  went  into  effect  at  the 
t>eginning  of  Treasurer  Hartley's  term  has  no 
applicability  to  tbe  facts  of  this  case,  it  Is 
I  not  necessary  to  determine  tbe  queries  aixive 
suggested  In  determining  plaintiff's  motion 
for  a  new  trial.  The  special  verdict  of  the 
Jury  was  consistent  with  its  general  verdict, 
I  It  is  not  deemed  necessary  to  set  out  this 
,  special  verdict  at  length  In  tbe  already  ex- 
tended description  of  tbe  issues  and  evi- 
dence involved  In  this  case.  Tbe  facts  there- 
in found  were  that  on  January  14.  1803,  the 
officers  by  law  required  to  approve  deposi- 
tory l>onds.  to  wit,  tbe  governor,  secretary 
of  state,  and  attorney  general,  did  approve 
tbe  depository  bond  of  the  Capital  National 
Bank  in  the  penal  sum  of  $700,000,  upon 
which  Charles  W,  Mosher  and  R.  C.  Outcalt 
were  sureties;  that  tbe  three  certificates  of 
deposit  described  In  plaintiff's  repls  were  In- 
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doraed  b7  J.  B.  Hill,  as  treasnrer,  to  bla  suc- 
cessor, and  by  him  on  Janoair  16^  1893,  were 
surrendered  to  said  bank,  b^njE  Indorsed  to 
Its  president,  C.  W.  Mosher;  and  in  place  of 
these  certificates,  TreaBorer  Bartley,  with 
the  amount  th^of,  opened  a  current  account 
with  said  bank,  and  before  January  21. 1883, 
had  withdrawn  therefrom  $48,906.02,  but 
that,  on  the  date  last  named  said  bank  was 
not  open  for  business,  and  then  Was,  and 
thenceforward  has  be«i,  buolvent.  and  has 
dishonored  certain  checks  drawn  against 
said  account  after  January  17,  1893;  and 
that  on  January  22,  1893,  said  bank  and  Its 
effects  were  taken  possession  of  by  a  bank 
examiner,  and  afterwards  wwe,  by  such  ex- 
aminer, turned  over  to  a  receiver.  It  was 
further  found  by  said  qtecial  verdict  that  on 
May  11,  1893,  J.  8.  Bartley,  purporting  to  act 
aq  treasurer  of  the  state  of  Nebraska,  filed 
a  claim  with  the  said  recover  for  the  unpaid 
balance  of  the  abqve  account,  but  that  said 
claim  wsa  afterwards  returned  to  him  with- 
out an  allowance  therefor  being  made,  and 
that  on  September  4,  1805,  Treasurer  Bart- 
ley, by  the  attorney  general  of  this  state, 
brought  suit  In  the  circuit  court  of  the  United 
States  for  the  district  of  Nebraska,  against 
said  receiver,  to  recover  the  amount  of  said 
balance.  The  defendants '  have  moved  for 
Judgmmt  i^KHi  this  special  verdict.  To 
frrant  this  motion  would  be  to  justify  the 
verdict  of  the  Jury  upon  grounds  radically 
dlfTereut  from  those  chosen  by  the  state, 
consistently  with  which  grounds  the  Jury 
were  Instructed.  As  we  are  of  the  opinion 
tliat  the  motion  tor  a  new  trial  must  be  over- 
ruled, for  the  reason  that  there  has  been 
ftuggested  or  discovered  In  the  record  no  er- 
ror prejudicial  to  plalntlfF,  It  results  that  up- 
on the  general  verdict  judgment  must  be  ren- 
dered for  the  defendants.  It  la  thoefore 
deemed  advisable  to  make  no  order  upon  the 
motion  for  judgment  on  the  special  verdict, 
lest  hemfter  It  might  be  assumed  that  the 
questions  thereby  presented  had  tieen  passed 
upon  by  this  court  In  advance  of  an  exist- 
ing necessl^  for  such  action.  The  motion 
for  a  new  trial  Is  overruled,  and  it  is  ordered 
that  judgment  be  rendered  in  favor  of  the  de- 
fendante  upon  the  general  verdict.  Motion 
for  new  trial  orerruied. 

NORVAL,  J.  This  Is  an  original  action, 
brought  in  this  court  by  the  stqje  upon  the 
official  bond  of  John  E.  Hill  as  state  treasiuvr 
for  his  second  term  of  office.  There  have 
\jeeu  two  trials.  At  the  first  one  the  Jury  fall- 
t>d  to  agree.  The  second  trial  resulted  In  a 
general  verdict  for  the  defendants,  and  a 
special  verdict  was  also  returned  under  the 
directions  of  the  court.  A  motion  for  a  new 
trial  has  been  filed  by  the  state,  and  a  mo- 
tion by  tiie  defendants  for  judgment  upon  the 
special  verdict.  These  motions  have  been 
argued  and  submitted  for  our  consideration. 

Before  teking  up  the  questions  presented 
by  the  foregoing  motiims,  we  deem  it  proper 


to  express  an  opinion  upon  sevoal  Important 
propositions  which  were  controverted,  and 
ably  argued  by  counsel,  during  the  trial. 
Several  defenses  w&ee  Interposed  by  the  sure- 
ties In  their  answers;  .among  others,  that 
the  bond  sued  on  was  never  signed  by  HUl, 
the  principal  named  therein;  that  the  sure- 
ties signed  the  same  upon  the  express  condi- 
tion that  it  should  not  be  delivered  until  It 
bad  been  signed  by  said  HIU;  and  that,  If 
said  instrument  was  ever  delivered  to  or  filed 
with  the  secretary  of  state,  It  was  against 
the  defendant's  consent  and  in  violation  of 
the  condition  aforesaid.  At  both  trials  eme  of 
the  objections  to  the  introduction  of  the 
bond  In  evidence  urged  by  the  sureties  was 
that  the  stete  had  failed  to  show  it  was  ever 
delivered  by  Hill  to  the  aeoetary  of  state 
aa  and  for  the  former's  official  ^tond,  which 
objection  was  overruled.  Conidderable  testi- 
mony was  adduced  for  the  purpose  of  estab- 
lishing the  delivery  of  the  Instrument,  which 
we  do  not  now  deem  Important  to  review,  or 
to  express  an  opinion  upon  its  sufflcieney.  in- 
asmuch as  the  question  of  delivery  was  not 
on  IssuaUe  fact  In  the  case.  The  petiticm  ex- 
pressly alleges  the  deliv«7  of  the  Instrument 
to  the  proper  officer  of  the  state.  In  the 
third  subdivision  of  each  of  the  answers  of 
the  sureties  we  find  the  following  language: 
"This  defendant  admits  that  he  did  sign  the 
instrumeut  In  writing  mentioned,  and  by  copy 
attached  to  the  ^titltm,  and  in  the  petition 
designatpd  as  the  bond  of  of&ce  of  the  de- 
fendant Hill  as  treasurer  of  the  pUilntJft;  but 
this  defendant  alleges  the  fact  to  be  that  at 
the  time  he  signed  said  instrument  It  was  ex- 
pressly understood  and  agreed  by  and  be- 
tween this  defendant  and  the  said  defendant 
Hill,  and  between  defendant  and  others  who 
had  signed  and  who  were  to  sign  said  Instru- 
ment, that  said  HIU  should  and  would,  t»efore 
said  instrument  should  be  delivered  or  be  pre- 
sented to  the  govemorof  thestateof  Nebraska 
(or  approval,  and  before  it  should  be  filed  or 
recorded,  be  signed  by  said  defendant  HIU; 
and  this  defendant  signed  said  instrument 
upon  the  express  condition  tliat  It  should  not 
be  delivered  until  after  it  had  been  signed 
by  said  defendant  HllL  Defendant  further 
says  that  sold  Hill  never  at  any  time  signed 
said  Instrument,  and,  if  it  was  ever  delivered. 
It  was  done  In  violation  of  the  express  condi- 
tion aforesaid,  upon  which  defendant  signed 
said  instrument"  It  is  obvious  that  under 
the  rules  governing  pleadings  In  the  code 
states  the  foregoing  was  Insufficient  to  put 
in  issue  the  averment  In  the  petition  of  the 
delivery  of  the  bond  In  question.  The  an- 
swer states  that  'if  It  [the  bcmd]  was  ever 
delivered.  It  was  done  In  violation  of  the 
express  condition"  under  which  It  was  signed. 
This  averment  constituted  a  substentlal  ad- 
mission of  the  delivery  of  the  bond  to  the 
proper  officer,  and  the  state  was.  therefore, 
not  required  to  prove  that  fact.  Dinsmore  v. 
Stlmbert.  12  Neb.  433,  11  N.  W.  872;  Miller 
V.  Hurford,  13  Neb.  22,  IS  N.  W.  S32;  School 
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Dlst  T.  Holmes,  16  Neb.  488,  20  N.  W.  721; 
Insurance  Co.  r.  Brewster,  43  Neb.  S2S,  SI 
N.  W.  746. 

Another  objection  urged  to  the  admission 
of  the  bond  In  evld«ice  was  that  it  was  uever 
signed  or  executed  by  Treasurer  Hill.  This 
contention  Is  based  npon  the  fact  that  Hill 
did  not  subscribe  his  name  to  the  bond  at  the 
usual  place  for  siguing  below  the  body  of 
the  Instrument,  and  preceding  the  signature 
of  the  sureties.  The  question  was  ably  dis- 
cussed at  the  bar  and  in  the  briefs  filed,  as 
to  whether  the  sureties  upon  an  official  bond 
are  bound  where  the  instnimeut  has  not  bet-n 
executed  by  the  principal  named  therein. 
There  Is  a  sharp  conflict  in  the  authorities 
upon  this  point.  The  following  decisions  lend 
support  to  the  doctrine  that  the  sureties  are 
liable,  even  though  the  principal  did  not  exe- 
cute the  bond:  State  t.  Bowman,  10  Ohio, 
445;  Trustees  v.  Sheik,  119  111.  579.  8  N. 
E.  189;  Loew  v.  Stocker,  08  Pa.  St.  22(3;  Wil- 
liams T.  Marshall,  42  Barb.  524;  E>arker  t. 
Bradley,  2  Hill,  584;  Scott  v.  Whipple,  5 
Greenl.  336;  Keyser  v.  Keen,  17  Pa.  St  327; 
Johnson  7.  Weatherwax,  9  Kan.  75;  State  v. 
Peck,  53  Me.  2S1;  Tlllson  v.  State,  29  Kan. 
452;  State  v.  Peyton,  32  Mo.  App.  522.  There 
are  other  cases  which  hold  that  such  a  bond 
is  Imperfect,  and  no  action  can  be  maintained 
thereon  against  the  sureties.  Bean  t.  Parker, 
17  Mass.  603;  Hussell  v.  Annable,  109  Mass. 
72;  Wood  V.  Washburn,  2  Pick.  24;  Vul- 
canite Co.  V.  Bacon,  151  Mass.  400,  24  N.  E. 
404;  People  t.  Hartley,  21  Cal,  585;  Bunn  v. 
Jetmore,  70  Mo.  228;  Wells  v.  Dill.  6  Mart. 
(La.)  665;  Johnston  v.  Township  of  Kimball, 
39  Mich.  187;  Hall  v.  Parker,  Id.  287;  Slevers 
T.  Wheel  Co.,  43  Mich.  279,  5  N.  W.  311; 
Board  v.  Sweeney  (S.  D.)  48  N.  W.  302; 
City  &  County  of  Sacramento  v.  Dunlap,  14 
Cal.  421;  Fletcher  t.  Austin,  11  Vt.  ,447; 
State  V.  Austin,  35  Minn.  51,  20  N.  W.  900. 
Our  court,  In  Gregory  v.  Cameron,  7  Neb.  414, 
has  held  that  a  bond  given  to  secure  a  stay 
of  execution  signed  by  the  sureties  alone  is 
Invalid,  and  In  Bollman  v.  Pasewalk,  22  Neb. 
761,  36  N.  W.  134,  an  Indemnifying  bond, 
signed  by  the  sureties,  and  not  executed  by 
the  principal  therein  named,  was  sustained. 
Thus  it  will  be  seen  that  not  only  are  the  ad- 
judications in  other  states  hopelessly  Irrecon- 
cilable npon  the  point,  but  this  court  is  ai>- 
parently  upon  record  on  both  sides  of  the 
question.  As  we  view  the  case  at  bar,  it  Is 
unnecessary  that  at  this  time  we  should  de- 
termine which  line  of  decisions  lays  down  the 
true  rule.  Inasmuch  as  the  proofs  adduced  on 
the  last  trial  show  beyond  controversy  that 
Treasurer  Hill  did  In  fact  execute  the  in- 
strument declared  upon  as  and  for  his  olBcial 
bond.  In  preparing  the  bond  a  printed  form 
was  useil,  the  most  of  the  blank  spaces  there- 
in being  filled  in  the  handwriting  of  Mr.  Hill. 
He  wrote  his  own  name  three  times  In  the 
body  of  the  bond,  besides  inserting  the 
amount  of  the  penalty  of  the  bond  and  the 
name  of  the  ottlce  to  which  he  bad  been  elect- 


ed, with  the  Intention  of  making  It  his  bond, 
and  for  the  purpose  of  enabling  him  to  quali- 
fy as  state  treasurer.  Following  the  justifi- 
cation of  the  several  sureties  attached  to  the 
bond,  Is  the  following  oath  of  office: 

"State  of  Nebraska,  Lancaster  County— ss.: 
I  do  solemnly  swear  that  I  will  support  the 
constitution  of  the  United  States  and  the 
constitution  of  the  state  of  Nebraska,  and 
will  faithfully  discharge  the  duties  of  state 
treasurer  of  the  state  of  Nebraska  according 
to  law,  to  the  best  of  my  ability;  and  that 
at  the  election  at  which  I  was  chosen  to  fill 
said  office  I  did  not  Improperly  influence  in 
any  way  the  vote  of  any  elector,  nor  have  I 
accepted,  nor  will  I  accept  or  receive,  directly 
or  Indirectly,  any  money  or  other  valuable 
thing  from  any  corporation,  company,  or  per- 
son, or  any  promise  of  office  for  any  official 
act  or  Influence.    John  E.  Hill. 

"Subscribed  in  my  presence  and  sworn  to 
before  me  this  8th  day  of  January,  A.  D. 
1891.    Amasa  Cobb,  Chief  Justice." 

It  was  shown  tliat  the  signature  "John  E. 
Hill,"  appended  to  the  oath,  and  the  words, 
"faithfully  discharge  the  duties  of  state 
treasurer,"  set  out  In  the  body  thereof,  were 
in  Mr.  Hill's  handwriting;  that  he  obtained 
the  signatures'  of  most  of  the  sureties  there- 
on; that  the  bond  was  presented  to  both 
Governors  Thayer  and  Boyd,  and  was  ap- 
proved by  each  of  them;  that  subsequently 
it  was  filed  and  recorded  In  the  office  of 
the  secretary  of  state — the  proper  custodian 
thereof;  that  the  failure  of  Mr.  Hill  to  sut>- 
scrlbe  the  bond  at  the  usual  place  was  a 
mere  unintentional  omission  on  his  part;  that 
he  did  not  know  of  it  until  about  the  time 
this  action  was  Instituted,  and  that  he  enter- 
ed upon  and  discharged  the  duties  of  his  of- 
fice for  the  full  term.  In  the  belief  that  he 
had  qualified  as  required  by  law.  These 
facts,  under  the  authorities,  constitute  a 
signing  and  execution  of  the  bond  by  Hill, 
and  the  sureties  are  as  firmly  bound  as 
though  their  principal  had  signed  his  uam<- 
at  the  usual  place  at  the  bottom  of  the  in- 
strument Gape  Co.  v.  Fulton,  16  Neb.  5,  19 
N.  W.  781;  Taylor  v.  Dobbins,  1  Strange,  399; 
Schneider  v.  Norrls,  2  Maule  &  S.  290;  Mori- 
son  r.  Tumour,  18  Ves.  175;  Bleakley  r. 
Smith,  34  Eng.  Ch.  150;  Clason  v.  Bailey,  14 
Johns.  484;  Pennlman  t.  Hartshorn,  13  Mass. 
87;  Schmidt  v.  Schmaelter,  45  Mo.  502;  Ful- 
shear  v.  Randon,  18  Tex.  275;  Wise  r.  Ray, 
3  Greene.  430;  McConnell  v.  Brillhart  17  111. 
359;  Barry  v.  Coombe,  1  Pet  640;  Palmer  v. 
Grant,  4  Conn.  389;  Quin  v.  Sterne,  26  Ga 
223;  Drury  v.  Young,  58  Md.  546;  Hall  v. 
I^fayette  Co.,  69  Aiiss.  529.  13  South.  3S; 
McLood  T.  State,  69  Miss.  221,  13  South.  26S. 
The  last  two  cases  are  directly  In  point  The 
last  one  was  an  action  on  the  official  bond 
of  McLeod  as  sheriff  and  tax  collector.  The 
Instrument  was  prepared  by  McI,#eod,  he  In- 
serting bis  name  in  two  places  in  the  body 
thereof,  and  in  that  condition  It  was  present- 
ed  to  ana  signed  bjr  tte  ^^Q^,^^  lea,- 
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bag  the  lint  Une  at  the  end  of  tbe  ftaoA  for 
McLeod'B  slenatnre.  Through  inadTertenco 
he  failed  to  attach  hla  Blgnature  there,  and 
the  bond  was  approved.  McLeod  took  and 
Bubserlbed  the  oath  required,  and  thereafter 
entered  upon  Uie  duties  of  bis  ofBee.  In  an 
action  upon  the  bond  the  sureties  attempted 
to  show  that  they  signed  the  instrument  on 
the  condition  that  the  principal  was  also  to 
sign  it;  but  the  trial  court  refused  to  allow 
such  evidence  to  be  given,  and  gave  a  per^ 
emptoty  Inatructlon  to  find  for  tlie  plaintiff, 
and  a  verdict  was  returned  in  accordance 
therewith.  Tlie  Judgment  entered  against 
McLeod  and  his  sureties  waa  affirmed  by  the 
supreme  court  Cooper,  J.,  in  deliveiing  the 
opinion  the  court,  observes:  "lIcLeod 
made  the  IXHid,  and  hla  name  twice  appears 
in  the  body  thereof,  written  by  him.  True, 
he  says  tliat  he  did  not  intend  his  name,  aa 
written,  to  be  bis  final  tignatnre  or  subscrip- 
tion thereto;  but  he  testifies  that  the  bond, 
as  it  now  appears,  was  delivered  by  him  as 
his  effldal  bond,  and  accepted  as  such  by 
the  api«Dvlng  authorities.  He  intended  the 
bond,  as  written  by  him,  to  be  operative;  and 
when  this  appears,  and  the  name  appears  In 
the  instmment,  written  by  the  par^,  such 
signature,  adopted  by  the  final  delivery,  In- 
tended as  such,  is  such  an  authenticating  g- 
nature  as  dlBcloses  the  purpose  of  the  obli- 
gor." Hie  usnal  place  for  signatures  to  a 
bond  la  at  the  bottom  of  the  instrument,  but 
Its  validly  does  not  necessarily  depend  on  Its 
being  signed  there,  as  the  authorities  iMt 
above  cited  show,  "nie  statute  (section  8,  c. 
10,  Comp.  St.)  relating  to  bonds  of  state  offi- 
cers does  not  require  such  a  bond  to  be  sub* 
scribed  by  the  principal  therein,  but  provides 
that  it  shall  be  «cecuted  by  bim.  with  at 
least  three  sureties.  It  is  therefore  of  no 
consequence  on  what  part  of  the  bond  Hill 
wrote  his  nnmc,— whether  at  the  top.  In  tlio 
body,  or  at  the  bottom,— so  he  iriaced  bis 
name  thereon  with  the  Intention  of  binding 
himself.  This  we  think  he  did.  and  there- 
fore he  duly  signed  and  executed  the  bond, 
as  fully  and  comjdetely  as  If  he  had  attach- 
ed his  signature  at  the  bottom  of  the  Instru- 
ment. The  liability  of  the  defendant  sure- 
ties Is  conditional  to  that  of  their  principal. 
He  being  bound,  they  are  also  bound.  We  so 
held  and  Instructed  the  jury  upon  the  hist 
trial. 

Another  defense  interposed  by  the  sureties 
was,  as  already  indicated,  that  they  executed 
the  bond  upon  the  condition  that  the  princi- 
pal should  likewise  sign  it,  and  that  they  did 
not  consent  te  ite  delivery  without  it  Nu- 
merous authorities  were  called  to  our  atten- 
tion which  lay  down  the  rule  that  an  official 
bond,  signed  by  sureties  alcme,  whose  signal 
turea  were  procured  upon  the  promise  of  the 
officer  that  he  would  also  execute  the  same 
before  delivery,  and  without  their  knowledge 
and  consent  It  was  accepted  and  approved 
without  the  aignatnre  of  the  principal.  Is  in- 
valid, and  of  no  binding  force  whatever. 


Had  It  been  established  that  Treasurer  HIQ 
never  signed  the  bond  under  eonsideratiwi, 
the  dedalons  relied  upon  by  the  sureties 
would  be  in  point  It  is  not  alleged  In  the 
answers  that  Hill  promised  to  subscribe  the 
bond  by  writing  his  name  at  the  usual  place 
for  signatures,  but  that  he  agreed  to  sign  the 
instrument  Inasmuch  as  Hill  did  execute 
the  bond,  although  he  failed  to  sign  it  at  the 
bottom,  the  defHise  Interposed,  that  the 
bond  waa  delivered  In  violation  of  the  condi- 
tion pleadedt  has  fallen  to  the  ground. 

The  motion  for  a  new  trial  contelns  sever* 
al  aaslgnmente,  but  tb^  need  not  be  stated, 
nor  shall  we  dlscnsa  each  alignment  sepa- 
rately. We  shall  direct  our  attention  alone 
to  wacSx  qnesUons  aa  were  argued  upon  the 
Iiresentetion  of  said  motion  and  the  motion 
of  the  defMidants  for  Judgment  upon  the 
special  verdict  The  petition  allures  two 
Ineaches  of  the  bond,  the  first  being  that 
the  defendant  Hill,  during  hla  second  or  last 
term  of  office,  d^ioBlted  of  the  moneys  held 
by  him  and  belonging  to  the  state  the  sum  of 
f285,3&7.8C  in  the  Capital  National  Bank  of 
Lincoln;  that  aaJd  sum  liad  not  been  dis- 
bursed or  paid  out  for  the  use  and  benefit  ot 
the  state,  or  in  any  manner  accounted  for, 
but  so  remained  on  deposit  in  said  banE 
when  he  aurrMidwed  his  office  to  his  sue* 
cessor,  and  that  he  has  failed  and  refused  to 
pay  over  the  amount  therecnf  to  such  suc- 
cessor. For  a  second  breach  It  Is  averred. 
In  effect,  that  at  the  end  of  Hill's  last  tmn  of 
office,  in  making  settiement  with  Jmepfa  S. 
Bartiey,  his  successor  in  (Mfllce,  for  the  money 
received  and  held  by  him  as  such  state  treas- 
urer, and  which  then  remained  in  bis  hands 
undisbursed,  said  Hill  turned  over  to  said 
Bartiey,  who  received  and  accepted  In  lieu 
of  mon^  certain  certificates  of  deposit  Issued 
by  said  Capitol  National  Bank,  amounting  In 
tiie  aggregate  to  the  sum  et  9285367<85.  of 
which  amount  said  Bartiey  has  subsequently 
{  received  upon  said  certiflcatea  from  said 
bank  certain  sums  oi  mcmey,  aggregating  the 
sum  of  $48,003.23,  and  no  more;  and  that 
said  bank  waa,  at  the  time  said  certificates 
were  turned  over  by  Hill,  and  ever  since  has 
been,  wholly  insolvent,  and  It  has  failed  and 
refused  to  pay  any  other  sum  of  mcwey  up- 
on said  certificates  of  deposit;  and  that  by 
reason  of  the  premises  aforesaid  the  condl- 
I  tiona  of  said  bond  are  broken  and  the  defend- 
'  ants  became  Indebted  to  the  state  In  ^e  dif- 
ference between  the  amounta  of  said  certifi- 
cates of  deposit  and  the  sums  received  there- 
on by  said  Bartiey,  to  wit  $238361.62,  for 
I  whicb  amount,  with  Intnest  thereon.  Judg- 
'  ment  Is  pmyed.  Although  two  breaches  of 
the  bond  ore  alleged,  the  action  Is  to  recover 
but  a  single  sum,  namdy,  the  amount  last 
above  stated. 

It  is  conceded  by  the  state  that  the  defend- 
ant Hin  has  fully  accounted  fbr  all  moneys 
which  came  Into  his  liands  as  state  treasurer, 
save  and  except  the  sum  lost  afbrosald.  It 
is  also  estebilsbed  beyond  controvetsv  that 
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only  a  small  portion  of  the  revenues  of  the 
state  was  paid  to  Hill  In  actual  cash,  but  that 
almost  the  entire  bulk  thereof  was  received  by 
htm  In  bank  drafts,  checks,  and  certificates  of 
deposit  as  for  and  Instead  of  money;  that 
Hill,  In  settling  with  bis  successor,  delivered 
to  the  latter  certificates  of  deposit  and  other 
choses  In  action  of  the  same  character  as  those 
which  Hill  bad  accepted  as  treasurer;  and 
that  Hill  has  properly  paid  out  and  disbiu^ed, 
or  accounted  to  bis  successor  In  office  for  all 
sums  received  by  him  In  his  official  capacity 
In  actual  cash,  as  well  as  for  all  drafts,  checks, 
certificates  of  deposit,  or  other  evidences  of 
Indebtedness  received  by  him  for  the  use  of 
the  state,  which  the  proofs-  disclose  he  con- 
verted into  money  during  his  second  term. 

The  following  facts  were  established  upon 
the  trial  by  uncontradicted  testimony,  and  the 
jury,  by  their  special  verdict,  substantially  bo 
found:  That  J.  S.  Hartley,  after  his  Induc- 
tion into  office  as  state  treasuro-,  received 
from  the  defendant  Hill,  as  money,  three  cer- 
tificates of  deposit  aggre^ting  9285^7^,  Is- 
sued by  the  Capital  National  Bank,  each  paya- 
ble to  the  order  of  state  treasurer  of  Nebras- 
ka, each  of  said  certificates  beii^  Indorsed, 
"J.  E.  HiU,  State  Treasurer";  that  subse- 
quenUy,  on  January  14,  1893,  the  Capital  Na- 
tional Bank  was  duly  made  a  state  depos- 
itory; that  two  days  later  said  Bartley,  as 
state  treasurer,  Indorsed  said  certificates  of 
deposit,  and  delivered  the  same  to  said  bank, 
and  took  credit  for  the  aggr^ate  amount  of 
Bald  certificates  on  open  accoimt  with  said 
bank  in  the  name  of  "J.  S.  Bartley,  Treas- 
urer," which  certificates  were  thereafter  re- 
tained by  said  bank;  that  there  were  drawn 
by  said  Bartley,  and  paid  by  said  bank,  checks 
to  the  aggregate  amount  of  $48,996.(^2,  there 
being  no  deposit  other  than  already  stated; 
that  on  January  14,  1893,  and  theuoeforth. 
Bald  bank  was  Insolvent;  that  on  the  '2l9t  of 
Baid  mcmtb  it  ceased  to  do  business,  and  a  re- 
ceiver was  appointed;  that  nothing  further, 
either  by  the  state  or  said  BarUey,  has  been 
realized  from  said  deposit  or  account;  that  on 
September  4,  1895,  said  Bartiey,  as  state  treas- 
urer, by  the  attorney  general  as  his  attorney, 
brought  suit  In  the  circuit  court  of  the  United 
States  for  the  district  of  Nebraska  against  the 
receiver  of  said  bank  for  the  recovery  of  said 
unpaid  balance. 

The  state  insists  that  the  acceptance  by 
Bortlw  from  Hlil.  his  predecessor  in  office, 
of  the  said  certificates  of  deposit  issued  by 
the  Capital  National  Bank,  aggregating  the 
■nm  of  9285,357.85.  did  not  constitute  a  pay- 
ment, so  as  to  releaae  the  outgoing  treasurer; ' 
fn  other  words,  that  an  oul^Ing  officer  can 
moke  payment  to  bis  successor  In  nothing  but 
money.  This  view  was  adopted  by  the  court 
upon  the  trial  of  the  case,  and  the  jury  were 
BO  Instructed  in  the  following  language:  "(4) 
Tou  are  Instructed  that  the  payment  of  money 
In  the  hands  of  a  state  or  county  treasurer, 
at  the  termination  of  bis  office,  to  his  succes- 
aor,  can  be  effectuated  only  by  the  dellTOry 
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of  that  which  by  the  law  of  the  land  Is  recog- 
nized as  money.  The  mere  delivery  of  certifi- 
cates of  deposit  iKued  by  a  bank  upon  whK-li 
no  money  Is  realized  Is  not  a  iwyment."  The 
soundness  of  this  rule  is  doubted  by  some  of 
my  associates,  but  ft  is  the  doctrine  expressly 
held  and  applied  In  Cedar  Co.  v.  Jenal,  14  Neb. 
251,  15  N.  W.  369.  That  was  an  action  upon 
the  official  bond  of  Peter  Jenal,  late  county 
treasurer,  to  recover  mmeys  which  it  was 
claimed  he  had  failed  to  pay  at  the  eiplratli  u 
of  his  term  to  one  Howard,  his  successor 
The  amount  sued  for  was  by  the  answer  or 
the  defendants  admitted  to  have  been  in  Jt-- 
nal'B  hands  at  the  close  of  bis  term,  the  de 
fense  being  that  he  had  paid  the  same  to  saiil 
Howard  by  depositing  the  amount,  uniler  tbi^ 
express  directions  of  said  Howard,  in  the  tat- 
ter's name,  with  one  Farmer,  a  banker,  receiv- 
ing therefor  certificates  of  deposit,  which  Je- 
nal delivered  to,  and  which  were  accepted  by, 
said  Howard  as  payment  of  the  amount  found 
chargeable  against  the  outgoing  treasurer  on 
Bettiement  There  was  judgment  in  the  dis- 
trict court  for  Jenal  and  his  sureties,  whivli 
was  reversed  by  this  court  an  the  ground  alone 
that  the  facts  above  stated  did  not  constitai« 
a  payment  In  the  opinion,  which  was  writ- 
ten by  Lake,  C.  J.,  U  is  said:  "Is  the  matter 
pleaded  as  payment  a  defense?  We  think  not. 
The  bond  given  by  the  def«idant,  on  which 
the  action  was  brought,  required  Jenal  to 
■prompUy  pay  over  to  the  person  or  officer  eo- 
tiUed  thereto,  all  money'  which  might  'come 
Into  his  liands  by  virtue  of  his  said  office,'  and 
to  faithfully  account  fw  all  balances  of  mon- 
ey remaining  In  bis  bands  at  the  terminatioD 
of  his  office.'  Section  94  of  the  revenDp  act 
(Gen.  St  930)  provides  that  the  'treasurer,  on 
going  out  of  office,  shall  deUvo-  to  his  sucii>s- 
Bor  In  office  all  public  moneys,*  etc,  in  Us 
possession.'  And  the  next  section  dedares 
that  If  he  'shall  faU  •  •  •  to  pay  over  aD 
moneys  with  w^hich  he  may  stand  charged  at 
the  time,  and  In  the  manner  prescribed  by 
law.  It  shall  be  the  duty  of  the  county  dett. 
on  receiving  instructions,  *  *  *  to  cause 
suit  to  be  instituted  against  such  treasurer 
and  his  sureties,  or  any  of  them,  in  the  ^ 
trlct  court  of  his  cotmty.'  Thus  we  see  that 
it  being  mon^  tliat  was  in  Jenal's  hands,  be- 
longing to  the  county,  both  tbe  law  and  bis  i»f- 
ficlal  bond  united  In  requiring  him  to  haixl 
that  over  to  his  successor.  The  dcUvoy  of 
Farmer's  certificates  was  not  payment,  for 
they  were  m«e  nvomlses  ot  a  stranger  to  the 
county  to  pay  money.  The  payment  of  mos- 
ey can  be  effectuated  only  by  the  delivery  of 
that  which  by  the  law  of  tbe  land  is  rectqn^z- 
ed  as  money.  Even  If  Howard,  the  8ucrt-s»K 
In  office,  did  agree  to  accept  these  certificates 
in  payment,— which,  however,  be  denies.— do 
money  having  been  realized  from  tbem.  ft 
could  avail  the  def^dants  nothing  as  agaia<t 
the  county.  In  tbe  coUection,  care,  and  4lis- 
bursement  of  the  revenues  In  this  stat«'  s-m^ 
certificates  are  not  recognised  at  all  by  tbe 
law,  and  no  officer  haa  any  right  whatcviT  u 
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deal  in  tbem  on  behalf  of  the  public.  If  a 
treasurer  inyeet  the  public  funds  in  them,  he 
is  guilty  of  a  highly  penal  ofFense.  Crim. 
Code,  I  124  It  would,  indeed,  be  a  strauge 
system  of  laws  that  would  permit  an  act  de- 
nounced as  a  felony  to  be  pleaded  in  bar  of 
au  action  brought  to  recover  money  Idst  by 
that  act.  But  such  Is  not  the  law.  The  only 
way  In  which  it  was  possible  for  Jenal  to 
have  satisfled  the  law  and  bis  bond,  and  re- 
lieved himself  and  bis  sureties  from  respon- 
sibility as  to  this  idoaey,  was  to  hare  handed 
it  over  to  his  successor  in  office.  It  being 
money  which  he  held  on  the  public  account, 
it  was  money  that  the  law  and  his  bond  re- 
quired him  to  produce,  and  hand  over.  Noth- 
ing else  could  suffice."  The  foregoing  is  clear 
cut.  The  language  has  no  doubtful  meaning, 
nor  was  this  utterance  of  the  court  mere  obi- 
ter. The  question  was  squarely  involved 
whether  an  outgoing  treasiuer  can  malte  pay- 
ment to  his  successor  in  anything  except  mon- 
ey, and  the  court  said,  and  rightly  so,  In  my 
Judgment,  that  he  could  not  To  be  sure.  In 
tliat  case  it  api>ears  that  Howard,  who  was 
Jenal's  successor,  denied  that  he  agreed  to  ac- 
cept the  certlflcates  as  payment;  bat,  the  ver- 
dict being  for  Jenal,  we  must  assume  that  the 
evidence  was  sufficient  to  establish,  and  the 
Jury  must  have  found,  that  Howard  received 
the  certificates  in  lieu  of  the  cash.  This  de- 
cision has  never  been  overruled,  but  was  cited 
with  approval  In  Wayne  Go.  v.  Bresslev,  32 
Neb.  SIS,  4&  N.  W.  TS2;  and  was  also  cited 
in  State  v.  HiU,  3S  Neb.  60S,  57  N.  W.  548. 
In  the  opinion  in  the  last  case,  Irvine, 
uses  tbis  language:  "From  the  statutes  al- 
ready quoted,  and  from  the  decisions  of  this 
court  (State  v.  Kelm,  S  Neb.  63;  Bank  v.  Gan- 
dy,  11  Neb.  431,  9  N.  W.  506;  Cedar  Co.  v. 
Jenal,  14  Neb.  254,  15  N.  W.  369;  Wayne  Co. 
V.  Bresaler,  32  Neb.  S18,  49  N.  W.  782),  it  Is 
clear  that  it  Is  the  duty  of  both  state  and 
county  treasurers  to  keep  the  money  coming 
into  their  official  custody  in  specie,  except 
where  by  recent  statutes  they  are  permitted 
to  Invest  or  deposit  it,  and  then  such  Invest- 
ment or  deposit  must  be  made  only  In  the 
manner  provided  by  law.  Hill's  duty  was  to 
keep  the  money  In  the  treasury  at  Lincoln. 
He  had  no  right  to  Invest  It  In  any  manner, 
or  to  deposit  it  •  •  ♦  When  Hill  removed 
the  money  from  the  treasurer's  office  with  the 
latent  of  depositing  It  contrary  to  law,  he  was 
guilty  of  a  cfmverslon,  and  a  cause  of  action 
accrued."  If  HiU  could  not  lawfully,  and 
witbout  violating  the  conditions  of  bis  Ijond, 
deposit  in  bank  the  moneys  belonging  to  the 
state,  we  do  not  understand  by  what  process 
of  reasoning  it  can  be  held,  where  be  has 
made  such  deposit  of  public  funds  and  receiv- 
ed a  certificate  of  deposit  as  evidence  thereof, 
and  turned  the  same  over  to  his  successor  In 
making  settlement  with  him  at  the  ezplratlou 
of  bis  term,  that  It  would  release  the  outgoing 
treasurer  and  his  siu-etles  to  the  extent  of  the 
amount  of  socb  certificate.  The  decision  of 
tbe  Joial  Case  was  placed  upon  two  gnrands: 


First,  that  the  bond  and  the  statutes  of  tbe 
state  alike  required  the  treasurer  to  make  pay- 
ment to  bis  successor  in  money;  second,  that 
under  the  Criminal  Code  It  is  a  crime  for  a 
treasurer  to  loan  the  public  funds  or  to  de- 
posit the  same  In  bank.  It  may  be  that  tbe 
last  ground  Is  untenable,  yet  nevertheless,  the 
other  course  of  reasoning  adopted  by  tbe  au- 
thor of  the  opinion  is  not  only  sound,  but  un- 
answerable. 

The  doctrine  of  the  Jenal  Case  is  neither 
new  nor  startling.  It  merely  recognized  and 
'  applied  a  familiar  principle  of  tbe  law  of 
'  agency  to  a  public  officer.  An  agent  cannot 
,  bind  his  principal  by  receiving  anything  but 
,  money  In  discharge  of  a  debt  due  the  prin- 
cipal, unless  authorized  by  the  letter  so  to 
do.  An  attorney  cannot  discharge  a  Judg- 
I  ment  In  favor  of  his  client,  except  by  the 
payment  of  the  full  amount  thereof  in  mon- 
ey, unless  emimwered  to  do  otherwise,  or 
there  has  been  a  subsequent  ratification. 
[  Should  he  accept  iu  payment  of  a  judgment 
;  a  promissory  note,  the  plaintiff  would  not  be 
,  bound.    In  Smith  v.  Jones,  47  Neb.  — ,  66 
,  N.  W.  19,  this  court  said:   "The  ordinary 
I  powers  of  an  attorney  do  not  authorize  him 
;  to  execute  any  discharge  of  a  debtor,  but 
upon  the  actual  payment  of  the  full  amount 
of  the  debt  aod  that  In  mcmey  only," — citing 
Hamrick  v.  Combs,  14  Neb.  381,  15  N.  W. 
731;  Stoll  V.  Sheldon,  13  Neb.  207,  13  N.  W. 
201;   Bank  v.  Green,  S  Neb.  297;   Luce  t. 
Foster,  42  Neb.  818,  60  N.  W.  1027.   As  Bart- 
I  ley  was  merely  the  agent  of  the  state,  he 
could  not  bind  tbe  public  by  accepting  from 
bis  predecessor,  HIU,  anything  which  by  the 
law^of  the  land  Is  not  regarded  as  money. 
Undoubtedly,  as  between  Individuals,  pay- 
ment of  a  debt  may  be  made  in  any  mode 
which  the  parties  agree  stuUl  be  treated  as 
the  equivalent  of  a  money  payment  In 
such  a  case  it  may  be  by  anything  of  value 
which  is  delivered  and  accepted  for  tbe  pur- 
'.  pose  of  extinguishing  tbe  indebteduess.  It 
may  be  made  In  property  or  In  services,  or 
by  a  certificate  of  deposit  if  the  parties  so 
agree.    This  Is,  In  effect,  the  holding  In 
Hughes  V.  Kellogg,  3  Neb.  186.    But  that 
decision  does  not  Justify  the  conclusion  that 
a  public  officer  can  make  payment  to  his  suc- 
cessor by  the  delivery  of  certificates  of  de- 
posit or  anything  else  than  money,  so  as  to 
bind  the  public.    If  these  certificates  of  de- 
posits had  been  delivered  by  Hill  to  Bartley 
In  satisfaction  of  an  Individual  Indebted- 
ness of  the  former  to  the  latter,  then  I  ajiree 
this  would  have  constituted  a  valid  pay- 
ment, and  the  case  of  Hughes  v.  Kellogg, 
supra,  would  be  analogous.  I  suppose  It 
will  not  be  questioned  by  any  one  that  had 
Bartley  accepted  as  payment    from  Hill 
promissory  notes  of  responsible  third  par- 
ties, or  other  choses  In  action,  that  such  pay- 
ment would  have  been  ineffectual  to  release 
these  defendants.  If  such  be  tbe  law,— and 
there  can  be  no  doubt  of  it,— then  loglcaUy  it 
follows  that  the  acceptance  by  Bartley  of 
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the  certificates  of  deposit  upon  an  insolvent 
bank  did  not  bind  the  Btate,~at  least  no  fur- 
ther than  the  same  may  hare  been  by  him 
converted  Into  money,— since  certiflCHtes  of 
deposit  in  form  tike  those  under  consldera^ 
tlon  are,  in  substance  and  legal  effect,  prom- 
issory notes.  They  are  but  the  mere  prom- 
ises of  the  Capital  National  Bank  to  pay 
money.  Bailey  t.  Bailey,  25  Mich.  190; 
Tripp  V.  Curtenius,  36  Mich.  495;  Bank  v. 
Brown,  45  Ohio  St.  39.  11  N.  E.  799;  Howe 
V.  Hartness,  11  Ohio  St  449;  Welton  v. 
Adams,  4  Cal.  37;  Bmmmagim  y.  Tallant,  29 
CaJ-  503;  Payne  v.  Gardiner,  29  N.  Y. 
146;  Benfro  r.  Bank.  S3  Ala.  425.  3  Sooth. 
776;  Klauber  v.  Blggerstaff.  47  Wis.  551,  8 
N.  W.  357;  Curran  v.  Witter,  68  Wis.  16,  31 
N.  W.  705.  .  In  Bank  v.  Wakeman,  1  Cow. 
46,  It  was  held  that  an  officer  cannot  lawful- 
ly receive  a  promissory  note  as  payment. 
In  Elliott  V.  Miller,  8  Mich.  132,  It  Was  de- 
cided that  a  township  treasurer  has  no  right 
to  receive  in  payment  of  taxes  a  draft  or 
anything  which  the  law  has  not  authorised 
to  l>e  so  received.  To  the  same  effect  is 
Jones  V.  Wright,  34  Mich.  371.  It  was  ruled 
in  People  v.  McKIiiney,  10  Mich.  54,  ttmt  the 
reception  by  the  state  treasurer  of  drafts 
drawn  by  a  railroad  company  on  a  New 
York  bank  in  payment  of  taxes  did  not 
amount  to  a  payment  any  further  than  the 
money  had  been  received  by  the  treasurer 
upon  such  drafts.  Campbell,  J.,  in  his  sepa- 
rate opinion  in  City  of  Lansing  v.  Wood,  57 
Mich.  201,  23  N.  W.  769,  which  was  an  ac- 
tion OD  the  bond  of  Wood,  the  treasurer  of 
the  city  of  Lansing,  for  failure  to  pay  over 
moneys  received  by  him  during  his  official 
term.  In  discussing  whether  the  receipting 
for  oertifleates  of  deposit  as  cash  by  the  in- 
coming treasurer  from  the  outgoln;;  one 
operated  to  bind  the  city,  says:  "Such  a 
certificate  is  no  payment,  unless  received  as 
such  by  one  who  has  power  to  accept  pay- 
ment In  that  way.  The  question  is  not,  per- 
haps, of  any  great  importance,  except  in  the 
one  point  of  view,  urged  on  the  argument, 
that  Wood  had  lawfully  deposited  his  offi- 
cial moneys  In  Angeii's  bank,  and  by  this 
process  merely  shifted  the  deposit  to  his  suc- 
cessor," who  thereby  made  the  same  bank 
his  own  place  of  deposit.  No  authority  is 
found  in  our  Reports,  and,  so  far  as  we  bave 
discovered,  noue  exists  anywhere,  which  fa- 
vors the  idea  that  a  public  treasurer  may 
accept  from  a  public  debtor  payment  In  any- 
thing but  money.  If  he  takes  anything  else, 
he  may  make  himself  liable  for  any  harm 
that  may  come  from  his  doing  so;  but  until 
the  money  is  actually  realissed  the  debtor 
has  made  no'  payment  which  will  bind  the 
creditor.  If  the  money  Is  realized,  the  pay- 
ment then  becomes  complete;  but  not  other- 
wise." We  have  carefully  examined  the 
opinion  In  State  t.  McFetridge,  84  Wis.  473, 
54  N.  W.  1,  998.  The  sole  question  there  be- 
fore the  court  was  whether  a  state  treasur- 
er and  hlB  sureties  on  bis  official  bond  were 


liable  to  the  state  for  Interest  received  by 
such  officer  for  state  funds  deposited  by  him 
In  banlc  Such  liability  was  held  to  exist. 
Whether  an  outgoing  treasurer  could  bind 
the  state  by  the  delivery  to  his  successor  of 
certificates  of  deposit  as  and  for  money  held 
by  him  by  virtue  of  his  office  was  neither 
involved  nor  decided  in  that  case.  In  our  in- 
vestigation of  the  subject,  we  have  been  un- 
able to  find  a  single  authority,  and  none  has 
been  cited,  which  holds  that  the  mere  de- 
livery and  acceptance  of  certificates  of  de- 
posit, upon  which  no  money  has  been  ob- 
tained, is  such  a  payment  as  will  discharge 
the  outgoing  <^cer. 

The  statute  (section  2,  art.  4,  c.  88,  Comp. 
St)  provides  that  "it  shall  be  the  duty  of  the 
state  treasurer:  First— To  receive  and  keep 
all  moneys  of  the  state  not  expressly  re- 
quired to  be  received  and  kept  by  some  oth- 
er person.  Second— To  disburse  the  public 
money  upon  warrants  drawn  upon  the  state 
treasury  according  to  law  and  not  otherwise. 
Third — To  keep  a  Just,  true  and  comprehen- 
sive account  of  all  moneys  received  and  dis- 
bursed. •  ♦  ♦  Eighth— He  shell  account 
for  and  pay  over  all  moneys  received  by  him 
as  such  treasurer  to  his  successor  in  office." 
The  foregoing  statute  defining  the  duties  of 
the  state  treasurer  requires  him  to  account 
for  and  pay  over,  on  the  expiration  of  his 
term,  to  hia  successtwr  all  moneys  received  by 
him  'belonging  to  the  state.  This  he  can 
alone  do  by  delivering  the  amount  In  actual 
cash.  In  no  other  way  can  he  satisfy  the 
conditions  of  his  iwnd  to  well  and  truly  per^ 
form  the  duties  of  his  office  required  by 
law.  It  is  money  that  he  Is  required  to  pay 
over.  It  is  idle  to  say  that  a  certificate  of 
deposit  Is  money.  We  know  It  Is  not  It  Is 
the  mere  promise  of  the  person  or  bank  is- 
suing It  to  pay  money  either  on  demand  or 
at  a  fixed  time.  It  Is  absurd  to  say  that  a 
promise  to  pay  money  is  money.  No  person 
is  required  to  accept  such  paper  In  discharge 
of  a  debt,  and  yet  it  la  insisted  that  the  lia- 
bility of  an  outgoing  officer  and  his  sureties 
Is  released  by  the  delivery  to  and  accept- 
ance by  his  successor  of  certificates  of  de- 
posit in  settlement,  and  that  the  state, 
whether  It  will  or  not.  Is  bound.  To  such 
doctrine  I  cannot  yield  assent.  Both  upon 
principle  and  authority  we  are  fully  satis- 
fied that  prior  to  the  taking  effect  of  tne 
legislative  enactment  providing  for  the  de- 
positing of  state  and  county  funds  in  banks, 
—which  law  was  not  in  force  when  Hill  set- 
tled with  Bartley,— and  turning  over  by  a 
state  treasurer  to  his  auccesaor,  as  moneys 
received  by  him  during  his  (^clal  term,  cer- 
tificates of  deposit  issued  by  a  baidL,  will  not 
alone  exonerate  such  outgoing  officer  and  his 
sureties  from  llabihty. 

It  is  at^ed  that  the  rule  in  the'  Jenal  Case 
cuts  both  ways;  that  Is,  If  Hill  Is  not  «itltled 
to  credit  for  the  certificates  of  deposits  turned 
over  at  the  end  of  his  term  to  his  successor, 
then  he  Is  only  charseable  with  t2ie  amount 
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racelY«d  In  eaah  at  tbe  commencement  of,  and 
the  BvmB  inld  In  money  dnrbig,  mefa  texm, 
and  la  not  UMde  as  for  money  for  the  amoonta 
of  any  drafts,  checks,  or  certiflcates  of  depos- 
its accepted  by  HIU  as  so  mvch  money  dne 
the  state.   This  vltfw  was  presentad  to  tbe 
Jnry  by  the  sixth  Inatmctlon.   But  upon  re- 
flection and  considerable  examination  of  the 
snOlBct,  I  am  now  conrlnced  that,  while  Hill 
had  BO  rtgbt  to  recelTe  anything  but  money 
In  payment  of  a  demand  dne  to  the  state,  yet, 
havhig  done  so,  It  does  not  necessarily  follow- 
that  he  is  not  Ualde  to  tbe  state.  AJthongh 
Hill  eonld  not  bind  the  state  by  accepting 
certllleates  of  deposits  or  other  choses  In  ac- 
tion In  satlsfaetkm  ot  demands  doe  the  state, 
yet  each  payment  could  be  subsequently  rati- 
fied.  In  case  ^  sneh  ratification,  the  state 
Is  botind,  and  Hill  and  his  sureties  are  like- 
wise bomid.   Tbe  state,  by  Ingtltntlng  this 
suit,  and  ehsrgiug  IBll  with  the  anumnts  re- 
ceived  from  all  sources,  whether  payments 
were  made  In  cash  or  by  certiflcates  of  de- 
posit or  other  erldences  of  IndebtednsaB,  mil- 
fled  Hill's  action;  and  tff  treating  tbe  accept- 
ance by  BXa  of  such  certificates  of  deposits 
or  other  erldences  of  indebtednen  aa  a  pay- 
ment, the  state  thereby  lost  Its  remedy  against 
the  party  whose  Indebtedness  was  extlugnlsb- 
ed  by  the  deUrery  to  Hill  of  soch  certiflcates 
of  deposit  or  other  cboses  In  actitm  as  pay- 
ment, and  Hill  and  his  bondsmen  are  UaUe, 
the  same  as  If  the  actual  cash  had  been  re- 
cplved.   llodlsett  t.  Goremor,  2  Blackf.  135; 
Armstrong  t.  Gamm,  6  Cow.  465;  HeaM  T. 
Bennett  1  Dong.  (Mich.)  A18;  Welch  t.  Frost, 
1  ^Ich.  SO;  Jones  t.  Wright,  H  Mich.  871. 
Tbe  last  case  was  a  procee^ng  by  mandamus 
to  compd  the  respondent  to  pay  certain  school 
moneys  trtilch,  as  townsMp  treasure,  be  had 
collected^  end  failed  to  pay  over.   One  of  the 
defenses  was  that  tbe  revondent  had  accept-  I 
ed  Tarioas  local  orde^,  Instead  of  money.  In  ' 
paymmt  of  tbe  taxes  levied  for  school  pur>  { 
poses.   The  court  held  this  ietenae  unavail-  I 
lug.    The  second  subdlTMon  of  the  syllabus 
reads  thus:   "A  townstdp  treasurer  has  no 
r^bt  to  receive  Ua  school  moneys  anything 
which  the  law  has  not  antborised  to  be  so 
recelred,  and  tf  he  chooses  to  do  so,  and  to 
receipt  for  the  taxes,  he  must  make  good  the 
amount."  Although  the  state  had  the  power 
to  repudiate  any  payment  made  to  HIU  In 
anything  other  llian  money.  It  was  not  bound 
BO  to  do,  and  there  la  no  claim  that  It  has  re- 
pudiated any  paym^it  so  made.   It  Is  equal- 
ly clear  that  Hill  and  his  sureties  are  estt^ped 
to  repudiate  any  such  payment 

Tbe  reootd  discloses  that  of  the  moneys  of 
tbe  state  In  Treasurer  HIU's  hands  at  the  be- 
dnntng  of  Ms  last  term,  1177,489.84  was  to 
his  credit  upon  open  account  In  the  Capital 
Nattonal  Bank,  and  the  further  sum  of  990.- 
000  was  represented  by  outstanding  certifi- 
cates of  dCfKislts  Issued  by  said  bank,  and 
b«>1A  by  said  Hin  as  state  treasarer;  that  he 
d««poBlted  divers  sums  of  nKmey  In  said  bank 
doling  Iris  Isst  term,  and  totik  oedlt  therefor 


on  bis  open  account,  and  checks  for  vartona 
sums  were  likewise  drawn  fr^ni  time  to  time 
by  Hill  against  said  account  which  were  paid 
tqr  the  bank;  that  a  portion  of  these  credits 
were  carried  throngb  Bin's  second  term,  and 
were  mraged  Into  the  certiflcates  of  deposit 
which  were  turned  over  by  him  to  Hartley. 
The  case  was  submitted  to  tbe  Jury  upon 
the  tiieoi7  that  defendante  were  only  Uabla 
for  tiie  amount  of  money  Hill  received  upon 
said  certiflcates  and  open  account  dnriug  his 
seccmd  term.  Upon  this  braiuJi  of  the  case 
the  Jury  were  dlrectetl  by  the  seventh  instruc- 
tion as  foUows:  "Should  you  find  that  there 
was  any  agreranont  betweoi  HlU  and  the  bank 
with  respect  to  the  ap^lcation  withdraw- 
als bf  him,  such  agreement  Is  bln^ng  upon 
the  parties  to  the  action.  If,  however,  no 
such  understanAng  existed.  It  Is  tbe  right  of 
the  defendant  Hill  to  ^rect  the  application 
to  be  made  of  sndb  withdrawals;  and  it  is  n6t 
wltbln  tbe  power  of  tbe  state  to  make  another 
or  dttferent  apidlcation  tberetrf."  Tbe  rule  de- 
duclbie  from  tbeanthorities  In  regard  to  theap- 
I^eatloa  of  paymente  may  be  summarized  as 
firifciwa:  A  debtor  paying  money  has  tbe  right 
to  dlreet  Its  application,  but  if  be  falls  to  do 
so,  the  cre^or  may  make  tbe  application  at 
any  tfane  before  suit  Is  brou^t  Roblnsm  v, 
DooBttie.  12  Yt  246;  Wendt  v.  Boss,  8S  Cal. 
6S0;  McCone  v.  Belt  45  Ho.  174;  U.  S.  v. 
Klrpatrlek,  9  Wheat  720.  It  la  equally  well 
setUed  tint  where  paymente  are  made  on  an 
open  account,  and  no  appropriation  thereof  has 
been  made  by  either  party  before  a  contro- 
versy has  arisen  concerning  than,  the  law  will 
apply  them  In  dlwharge  of  the  earliest  Items. 
Lazarus  t.  Priedhelm  (Ark.)  U  S.  W.  61S; 
Pierce  v.  Knight  31  Vt.  701;  Hilllken  v. 
Tufts,  SI  Mc.  497;  Wendt  v.  Boss,  38  Cal. 
CBO;  Thurlow  v.  Oilmore,  40  Me.  378;  Har- 
rison V.  Johnston,  27  Ala.  445;  Hersey  v.  Ben- 
nett (Minn.)  9  N.  W.  080;  U.  S.  v.  Kirpat- 
rick,  9  Wheat  720;  Jones  v.  V.  8.,  7  How. 
084.  In  the  last  case  the  rule  was  apidled  to  a 
running  account  between  the  United  Stetes 
and  a  postmaster.  In  U.  S.  v.  Klrpatrlek, 
sapra.  Judge  Story,  In  delivering  tbe  opinion 
of  tbe  conrt,  said:  "Tiie  general  doctrine  Is 
ttiat  the  debtor  bos  a  right  If  be  pleases,  to 
make  tbe  appropriation  of  jmyuieuts.  If  he 
omlta  it,  the  creditor  may  make  It.  If  both 
omit  it  the  law  will  applj  the  payments  ac- 
cording to  Ite  own  notions  of  justice.  It  Is 
certainly  too  late  foi'  either  party  to  claim  a 
right  to  make  appropriation  after  tbe  contro- 
versy has  arisen,  and,  a  fortiori,  at  tbe  time 
of  the  trlaL  In  cases  like  the  presoit,  of  long 
and  runnlog  nccounte,  where  debits  and  cred- 
Ite  are  perpetually  occurring,  and  no  balances 
are  otherwise  adjudged  than  for  the  mere  pur- 
pose of  making  reste,  we  are  of  opinion  tbat 
payments  ought  to  be  applied  to  extinguish 
the  debts  aceordlnsr  to  the  priority  of  time;  so 
that  the  credlte  are  to  be  deemed  payments 
pro  tento  of  tbe  debte  antecedentiy  due."  Ibe 
rule  respecting  the  appropriation  of  payments 
which  was  glvm  In  the  case  at  bar  I  am 
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coDsttained  to  bold  was  erroneoiH.  But  the 
verdict  shoold  not  be  set  aside  for  error  Id 
this  or  any  other  Instruction  giv^n  to  the  jur^- 
inasmucb  as  the  verdict  Is  the  only  one  whlcli 
should  liare  been  returned  under  the  evidence, 
as  we  shall  hereafter  show.  Converse  v.  Mey- 
er, 14  Neb.  leo,  15  N.  W.  340;  Knowlton  v. 
Mandeville,  20  Neb.  59,  29  N.  W.  248;  Tele- 
graph Co.  V.  Lowrey,  32  Neb.  732,  49  N.  W. 
707. 

It  remains  to  be  determined  whether  the 
facts  found  by  the  special  verdict,  standing 
alone,  or  when  taken  in  connection  with  the 
other  facts,  established  by  uncontradicted 
proofs,  constitute  a  defense  to  the  action.  It 
Is  strenuously  Insisted  that  the  surrender  by 
Hartley  of  tbe  certificates  of  deposits  which 
he  received  from  Hill  to  the  Capital  National 
Banli— tbe  institution  which  had  issued  them 
— after  It  had  become  a  state  depository,  and 
taking  credit  therefor  on  open  account  as 
state  treasurer,  amounted  to  a  novation,  and 
operated  as  a  release  of  the  defendants  from 
liability  on  their  bond.  We  shall  not,  at  this 
time,  stop  to  discuss  this  line  of  defense.  We 
are  convinced  that  upon  another  ground  the 
action  must  fail.  While  Bartley  had  no  pow- 
er to  bind  the  state  by  accepting  these  cer- 
tificates of  deposit  as  payment,  yet  his  action 
in  that  regard  was  subsequently  ratified  by 
the  state.  It  is  disclosed  by  this  record  that 
after  the  deposit  of  said  certificates  of  de- 
posit In  the  Capital  National  Bank  to  the 
credit  of  Bartley  as  state  treasurer,  he  drew 
checks  agalust  said  account  aggregating  ^8,- 
096.02,  which  were  paid  by  said  bank  before 
its  doors  were  closed.  The  state,  In  its  peti- 
tion herein,  gave  Hill  credit  for  the  same. 
Furtiiermore,  the  legislature,  at  its  last  ses- 
sion, in  the  act  making  appropriation  for  the 
current  expenses  of  the  state  government  for 
tlie  ensuing  years,  and  to  pay  the  miscellane- 
ous items  of  Indebtedness  of  the  state,  made 
the  following  appropriation:  "For  state  sink- 
ing fund,  one  hundred  eighty  thousand  and 
one  hundred  and  one  and  seventy-five  one 
hundredths  ($180,101.75)  dollars,  to  reimburse 
said  fund  for  the  same  amount  tied  up  in 
Capital  National  Bank."  Sess.  Laws  1895,  p. 
404,  c.  88.  Subsequently,  Bartley,  as  state 
treasurer,  by  the  attorney  general  as  his  at- 
torney, brought  suit  against  the  receiver  of 
said  bank  to  recover  the  unpaid  balance  of 
said  account.  I  am  convinced  ui>on  full  con< 
aideration  of  these  matters  that  the  state  has 
ratified  tbe  act  of  Bartley  in  accepting  said 
certificates  of  deposit  from  Hill  as  money, 
and  thereby  exonerated  him  from  liability 
upon  bis  bond.  The  only  funds  In  the  Cap- 
ital National  Bank  which  the  state  had,  or 
could  claim  to  have,  any  Interest  in,  it  was 
shown  were  those  arising  from  the  deposit 
of  the  certificates  received  from  Hill.  The 
legislature  must  have  regarded  this  claim 
against  the  bank  as  belonging  to  the  state, 
else  it  would  not.  In  making  the  appropriation 
aforesaid  to  reimburse  the  sluicing  fund, 
which  bad  become  impaired  by  the  failure  of 


the  baak,  have  said,  "amount  tied  up  In  tbe 
Capital  National  Bank."  Had  the  lawmakers 
desired  to  repudiate  the  act  of  Hill  In  deliv- 
ering to  his  successor  said  certificates  as  mon- 
ey in  making  -said  appropriation,  It  Is  reason- 
able to  suppose  they  would  have  stated  in  tbe 
act  the  impairment  of  the  sinking  fund  was 
occasioned  by  the  money  belonging  thereto 
being  "tied  up  in  Hill's  hands,"  or  used  some 
other  appropriate  designation.  There  Is  no 
room  to  doubt  that  the  leglalature  was  cloth- 
ed witb  ample  powers  to  ratify  the  act 
of  Bartley  in  receiving  the  certificates  of  de- 
posit in  settlement  with  HUl.  See  City  of 
Lansing  v.  Wood,  57  Mich.  201;  Board  v. 
McL^ndsborougb,  36  Ohio  St  227;  Mount  v. 
State.  90  Ind.  29;  Nursery  Ca  v.  State  (S. 
D.)  56  N.  W.  113.  In  the  last  case  It  was 
decided  that  tbere  was  a  ratiflcatlMi,  not- 
withstanding  the  governor  vetoed  the  act 
passed  by  legislature,  relied  upon  to  show 
such  ratification.  And  in  the  Michigan  case 
it  was  held  competent  to  show,  in  an  action 
upon  the  bond  of  a  city  treasurer,  that  tbe 
city  council  had  ratified  and  approved  the  act 
of  the  treasurer  In  turning  oyer  to  his  suc- 
cessor, in  lieu  of  money,  certain  certillcates  of 
deposit  issued  by  a  bank  that  afterwards 
failed.  For  the  reason  given,  the  motion  for 
a  new  trial  should  be  overruled,  and  Judgment 
rendered  for  the  defendants. 

POST,  C.  J.  I  quite  agree  with  my  Brothw 
RYAN  that  the  motion  for  a  new  trial  should 
be  denied,  but,  without  dissenting  from  the 
views  expressed  by  him,  I  prefer  to  rest  my 
conclusions  upon  oth^,  and,  as  ai^iears  to 
me,  more  substantial  grounds.  I  was.  at  tbe 
inception  of  this  controversy,  in  common  with 
my  associates,  firmly  committed  to  the  doc- 
trine that  Hill  could  discharge  the  obliga- 
tions of  his  bond  as  state  treasurer  only  by 
the  actual  payment  to  his  successor,  in  cash, 
of  the  full  amount  with  wblcb  he  was  In  law 
cliai^:eable  at  the  close  of  his  second  term. 
However,  tbe  investigation  incident  to  two 
trials  of  the  <»use  has  led  to  tbe  conviction 
that  that  doctrine  is  wholly  indefensible. 
There  are  certain  (acts  clearly  established 
by  tbe  proofs,  and  as  to  which  there  Is  no 
controversy,  vis.  that  Hill,  at  the  close  of 
his  second  term,  tendered  to  his  successor. 
Bartley,  as  representing  the  funds  witb  whicb 
be  was  chargeable,  certain  certificates  of  de- 
posit, including  three  certificates  issued  by 
the  Capital  National  Bank  of  Lincoln,  amount- 
ing In  the  aggregate  to  $285,357.85;  that, 
Bartley  not  t>elng  satisfied  regarding  value  of 
tbe  certificates  so  tendered,  a  committee  of 
bankers  was  mutually  chosen  to  pass  upon 
the  solvoicy  of  tbe  several  banks  by  whicb 
they  were  payable,  tliat  upon  the  recommen- 
dation of  said  committee  certain  certificates 
were  rejected,  and  the  others,  iocludlng  those 
of  the  Capital  National  Bank,  above  men- 
tioned, were  by  Bartley  accepted  as  payment 
of  the  full  amount  of  their  face  value.  The 
result  of  that  transaction  was,  I  conceive,  to 
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lender^  BarUey  llaUe  absolutely  iqKm  Ills 
bond  for  the  amotint  of  mooey  represented  by 
tbe  cffltlflcates  of  deport  ao  accepted  by  him, 
AS  effectually,  for  all  iraiposes,  as  If  be,  In^ 
stead  thereof,  bad  demanded  and  received 
from  his  predecessor  legal  tendw  currency  or 
gold  coin  of  tbe  United  States.  It  follows  as 
the  resnit  of  that  conclusion  that  the  receipt 
by  Bartley  of  said  certificates  operated  as  a 
-dlm-harRe  pro  tanto  of  the  liability  of  mil. 
which  Is  In  no  wise  affected  by  tbe  subse- 
quent failure  of  the  Capital  National  Bank, 
after  Iieing  charfi:ed  with  the  amount  of  such 
<%rtlflcates  as  a  state  depositor  In  accord- 
ance with  the  act  of  1801.  We  can  imagine 
cases  In  which  tbe  state  or  other  public  body 
may  by  the  proper  action  pursue  two  suc- 
cessive treasurers  Individually  In  order  to  en- 
force a  common  liability,  although  it  does 
not  follow  that  It  may  have  concurrent  rem- 
edies upon  tbe  bonds  of  snccesslTo  officers 
for  tbe  same  cause  of  action.  Indeed,  the 
converse  of  that  proposition  appears  to  be 
too  clear  for  argument,  for  whatever  is  by 
law  recognized  as  a  sufficient  payment  of  pub- 
lic funds  by  an  ofllcer  to  his  successor,  so  as 
to  chai^ge  the  latter  upon  his  official  bond, 
wUl  per  se  operate  to  discliarge  the  former. 
I  must  not,  however,  be  understood  as  bold- 
luff  that  the  power  of  an  officer  to  bind  his 
sureties  or  th^  public  In  receipting  for  public 
moneys  Is  without  limitation.  It  Is  conceded, 
by  way  of  Illustration,  that  by  no  mere  baiter 
between  Hill  and  Bartley  could  the  latter 
have  charged  bis  sureties  as  for  money  re- 
ceived,  or  the  tarmec  have  relieved  himself 
from  liability  upon  his  bond.  Such  a  transac- 
tion Is  confessedly  ultra  vires  and  ineffectual 
for  the  purpose  of  concluding  either  tbe  state 
or  tbe  sureties  of  an  incoming  treasurer. 
But,  in  the  absence  of  statutory  restriction 
upon  ttie  subject,  the  system  employed  In  the 
monetary  traosactlons  at  the  wra-ld.  by  which 
payments  are  made  and  charges  and  credits 
adjusted  through  the  agency  of  checks,  divfta 
and  certificates  of  deposit.  Is  so  far  applicable 
to  custodians  of  public  money  as  to  render 
them  liable  for  remittances  thus  in  good  faith 
made  and  received,  provided  such  instruments 
bo.  as  In  this  Instance,  accepted  In  payment, 
and  not  for  collection  and  credit  at  the  debt- 
or's risk.  And  It  can,  on  principle,  make  no 
difference  In  tbe  application  of  that  rtde, 
whether  such  payment  be  made  by  the  owner 
of  property  for  taxes  assessed  against  falm,  or 
by  a  treasurer  to  his  successor,  of  the  bal- 
ance on  hand  at  tbe  close  of  his  term  of  office. 
Jjesc  my  position  may  possibly  be  misunder 
stood.  I  repeat  that  Bartley,  having  accepted 
as  money  the  certificates  of  deposit.  Is  charge- 
able therewith  as  money.  And  tbe  payment 
thus  made  being  In  accordance  with  the 
means  generally,  If  not  Indeed  necessarily, 
employed  for  the  transfer  of  lai^  balances. 
Is  within  the  scope  of  the  authority  of  Hill 
and  Bartley  in  their  capacities  as  retiring 
ami  incoming  treasurers,  and  therefore  con- 
clusive upon  the  state  to  the  extent  that  Its 


remedy  la  upon  tbe  bond  of  tbe  lattor  for  the 
funds  ao  transferred.  These  views  are  not,  I 
am  aware.  In  accordance  with  certain  ex- 
pressions of  opinion  by  thla  court,  and  for 
that  reason  an  examination  of  the  cases  bear- 
ing upon  tbe  subject  Is  apinitvrlate  In  this 
connection. 

State  V.  Eeim,  S  Neb.  63,  was  an  action  be- 
low to  recover  the  sum  of  92,000,  deposited 
by  t!ie  state  treasurer  for  safe-fceeidng  with 
the  defendants,  who  were  doing  business  as 
private  bankers.    It  was  held  on  demurrer 
to  the  petition,  and  also  on  review  by  this 
court,  that  the  depositing  in  bank  of  state 
funds  is,  in  contemplation  of  law,  a  loan 
thereof  within  the  meaning  of  section  124  of 
the  Criminal  Code,  that  such  a  transactlott 
is  wholly  unauthorized  by  statute,  and  con- 
trary to  the  spirit  and  policy  of  our  laws; 
Biul  cannot  be  made  the  ba^s  of  aa  action 
by  the  state  In  the  absaice  of  an  express  rat- 
ification by  the  le^slature.   Tbe  statutory 
provision  above  referred  to,  so  far.  as  mate- 
rial to  the  present  inquiry.  Is  as  follows: 
"Embeizlement  of  public  money.   If  any 
officer  or  other  perscm  charged  with  the  col- 
Iectl<»i,  receipt,  safe  keeping,  transfer  or  dla- 
bursement  of  the  public  money,  or  any  part 
j  thereof,  belonging  to  the  state  or  to  any 
county  or  prednct,  wganlzed  city  or  Tillage, 
or  school  district  in  this  state,  shall  convert 
I  to  his  own  use  or  to  the  use  of  any  other  per- 
I  son  or  persons,  body  corporate,  association  or 
I  party  whatever,  In  any  way  whatever,  or 
I  shall  use  by  way  of  investment  any  kind  of 
[  security,  stock,  loan,  property,  land,  or  mer- 
,  chandlse,  or  In  any  other  msnner  or  form 
whatever,  or  shall  loan,  with  or  without  in- 
terest, to  any  company,  corporation,  assocla- 
j  tlon  or  Individual,  any  portion  t>f  the  public 
;  money,  or  any  other  funds,  property,  bonds, 
i  securities,  assets,  or  effects  ui  any  kind,  re- 
,  ceived,  controlled,  or  held  by  him  tar  safe 
.  keeping,  transfer,  or  disbursement,  or  in  any 
i  other  way  or  manner,  or  for  any  other  pur* 
pose;  or.  If  any  person  shall  advise,  aid,  or 
In  any  manner  participate  In  such  act,  every 
such  set  shall  be  deemed  and  held  In  law  to 
be  an  embezzlement  of  so  much  of  the  said 
moneys  or  other  property,  as  aforesaid,  as 
shall  thus  be  converted,  used.  Invested,  loan- 
ed or  paid  out  as  aforesaid;  which  is  here- 
by  declared  to  be  a  high  crime  and  such  offi- 
cer or  person  or  persons  shall  be  imprisoned 
In  the  penitentiary,  not  less  than  one  year 
!  nor  more  than  twenty  one  years,  according 
j  to  the  magnitude  of  the  embezzlement,  and, 
also,  pay  a  fine  equal  to  double  the  amount  of 
I  money  or  other  property  so  embezzled  as 
aforesaid,  wbtch  fine  shall  operate  as  a  Jndg* 
ment  at  law  on  all  of  the  estate  of  the  party 
I  so  convicted  and  sentenced,  and  shall  be  en- 
forced to  collection  by  execution  or  other 
process,  for  tbe  use  <Hily  of  the  party  or  par- 
ties whose  money  or  other  funds,  property, 
bonds,  or  securities,  assete  or  effecta  of  any 
kind  as  aforesaid,  has  been  so  embezzled  " 
Cr.  Code,  |  124.    Bank  r.  Q^dy,  11  Neb. 
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431,  0  N.  W.  566,  18  an  exaegetated  state- 
meat  of  tlte  Bame  proposition,  stnce  It  Is 
there  held,  following  State  t.  Kelm,  that 
fnnds  of  the  county  deposited  In  hank  tar 
safe-keeidng  by  the  defendant  to  his  accoont 
as  treasurer,  could  means  of  garnishee 
process  be  appropriated  In  satisfaction  of  a 
Judgment  against  bim  IndlTldually.  The 
following  extract  from  the  opinion  in  that 
case  serves  to  Ulustrate  the  process  of  rea- 
SMiIng  which  led  to  the  conclusion  stated: 
"It  does  not  He  In  the  mouth  of  Mi.  Gandy  or 
any  of  his  iHivles,  of  which  the  Farmers' 
and  Merchants'  Bank  is  one,  Va  respect  to 
these  fnnds,  to  deny  that  tliey  are  the  prl- 
Tate  money  of  Mr.  Oandy,  wMch  alone  be 
liad  a  right  to  deposit  In  hank,  and  the  bank 
had  a  right  to  receire  from  him  on  deposit." 
Cedar  Co.  t.  Jenal,  14  Neb.  254,  15  N.  W. 
360,  was  an  action  on  the  bond  of  a  county 
treasurer,  the  def«tse  relied  upon  being  the 
transfer  by  the  def«idant  to  the  account  of 
Howard,  his  successor,  of  certain  funds  of 
the  county,  then  on  dcpoaAt  In  hank,  and  the 
dellTery  to  the  latter  of  certificates  of  depos- 
it therefor.  It  Is  notable  that  State  t.  Keim 
and  Bank  t.  Gan^,  although  not  mentioned 
by  the  court,  are  cited  as  authority  by  coun- 
sel for  the  county,  and  a^tear  to  hare  had 
a  controlling  Influence  In  the  decision.  Judg- 
ing from  the  following  language  of  Lake, 
C.  J.:  "Id  the  otHleddon,  care,  and  dlsbarse- 
ment  of  the  revenues  In  the  state  such  cer- 
tificates are  not  recognized  at  an  Xay  the 
law,  and  no  officer  has  any  right  whatever 
to  deal  In  th«n  on  behalf  of  the  puMic  If  a 
treasurer  Invest  the  pabUe  funds  In  them, 
he  is  guilty  of  a  highly  penal  offense.  Cr, 
Cod^  S  124.  It  would,  Indeed,  be  a  strange 
system  of  laws  that  would  permit  an  act 
denounced  as  a  felony  to  be  beaded  In  bar 
of  an  action  brought  to  recover  money  lost 
by  that  act.  But  such  Is  not  the  law.  The 
only  way  in  which  It  was  possible  for  Jenal 
to  have  satisfied  the  law  and  his  bond,  and 
relieved  himself  and  bis  sureties  from  re- 
sponsibility as  to  this  money,  was  to  lutve 
handed  It  over  to  his  successor  in  office.  It 
being  money  which  he  held  on  the  public 
account,  It  was  money  that  the  law  and  his 
bond  required  him  to  produce  and  hand  over. 
Nothing  else  could  suffice."  Wayne  Co.  t. 
Breesler.  32  Neb.  818,  49  N.  W.  782,  was  an 
action  against  a  treasurer  Individually,  and 
not  upon  his  bond,  for  the  recovery  of  profits 
realized  from  the  use  by  him  in  his  private 
business  of  the  funds  of  the  county.  It  was 
held,  on  the  authority  of  tiie  prior  cases 
above  dtcd,  that  the  action  would  not  lie. 
In  State  v.  HiU,  38  Neb.  U9S.  57  N.  W.  548. 
which  was  an  action  upon  the  bond  Involved 
In  this  cause,  It  was  said :  ' :  t  is  the  duty  oi 
both  state  and  county  treasurers  to  keep  the 
money  coming  into  their  official  custody  In 
specie,  except  where,  by  recent  statutes,  they 
are  permitted  to  invest  or  deposit  It.  *  *  * 
Hill's  duty  was  to  keep  the  mon^  In  the 
treasury  at  Lincoln.  •  •  •  When  he  [Hill] 


removed  the  money  from  the  treasurer's  of- 
fice with  the  intention  of  depositing  it  con- 
trary to  law,  he  was  gnUty  of  a  conversion, 
and  a  cause  of  action  accrued." 

It  does  not  require  a  critical  examination 
to  percdve  that  sut^equent  cases,  so  far  as 
they  sustain  the  contention  of  the  plaintiff 
in  the  present  controversy,  all  depend  for 
thdr  authority  upon  State  v.  Kelm.  But  that 
case,  although  In  this  state  accepted  as  an 
authoritative  statement  of  the  law,  appears, 
from  a  more  careful  analysis,  to  rest  upon 
premises  wholly  false,  while  the  doctrine 
therein  asserted  has  been,  by  a  verdict  prac- 
tically unanimous,  rejected  In  other  Jurisdic- 
tions. Reduced  to  the  form  of  a  syllogism, 
the  reasoning  there  employed  may  be  thus 
stated:  Public  money,  unlawfully  loaned  by 
an  officer  charged  with  Its  collection  or  safe- 
keeping, cannot,  In  the  absence  of  an  express 
ratification,  be  followed  and  recovered  by  the 
state,  county,  or  other  public  body.  The  de- 
posit in  bank  for  safe-keeping^  by'  an  officer, 
of  public  money  in  his  official  custody,  is  a 
loan  thereof,  within  the  meaning  of  the  Crim- 
inal Code.  Therefore  public  money  cannot 
be  recovered  In  an  action  i^inst  the  bank 
In  whK^  It  Is  deposited  for  safe-keeping  with- 
out an  express  ratification  of  such  unlawful 
loan.  The  subject  might,  in  rlew  of  the 
obvious  fallacy  of  that  argument,  be  dismiss- 
ed without  further  comment;  but,  in  view 
of  the  importance  of  the  controversy,  and  the 
gravity  of  the  question  Involved,  a  reference 
to  a  few  of  the  many  authorities  in  conflict 
with  the  utterances  of  this  court  will  be  here 
Indulged.  Mr.  Mecbem,  In  a  note  to  section 
822  of  his  valuable  work  on  Public  Officers, 
after  a  careful  review  of  the  authorities.  In- 
timated that  State  v.  Eelm  stands  alone  in 
denying  to  the  state  the  right  to  recover  upon 
the  facts  reported,  and  adds  that  it  'is  not 
consistent  with  reason  or  authority.  If  it  was 
Intended  to  hold  that  the  state  could  not  re- 
cover the  money  at  all.*'  And  in  Wolffe  v. 
State,  TO  Ala.  201,  Chief  Justice  Stone.  In 
criticizing  that  case,  declares  that  it  iicruciree 
"the  principle  that  an  outsider,  by  aiding  In 
the  misapplication  of  trust  funds,  knowing 
them  to  be  such,  constitutes  himself  a  trustee, 
and  must  account  as  a  trustee."  San  Diego 
Co.  T.  California  Nat  Bank,  52  Fed.  59,  arose 
out  of  a  state  of  acts  quite  similar  to  Bank 
V.  Gandy,  supra.  There  one  D.  made  a  de- 
posit of  money  to  his  account  as  county  treas- 
urer, there  being  no  agre^aent  tluit  the  Iden- 
tical monc?  should  be  returned,  and  It  was 
In  fact  mingled  with  the  funds  of  the  banlc. 
It  was  held.  In  an  elaborate  opinion  by  Judge 
Ross,  that  the  county  could  recover,  on  the 
gronnd  that  the  bank  was  a  mere  trustee, 
and  was  liable  as  such.  And  the  principle 
there  stated  was  distinctly  recognized  by 
this  court  in  the  recent  case  of  Cady  t.  Bank. 
46  Neb.  756,  65  N.  W.  906,  holding  that  trust 
funds  do  not  lose  their  character  as  such  by 
being  deposited  In  hank  to  the  tmstee'fi  own 
account,  but  may  be  follos^ed  throKb  auy 

Digitized  by  LaOOg  IC 


Neb.) 


STATE  v.  HILL. 


657 


munber  of  transforzoationa,  and  redalmed  by 
the  owner,  so  long  u  they  can  be  distin- 
guished In  the  hands  t>£  the  trustee  or  his  as- 
Bicucee.  So  much  for  the  major  premise  of 
that  aisument. 

Let  OS  now  determine  whether  there  exists 
for  the  minor  premise  a  more  sabstantlal 
fooudatlon.  Or,  In  other  words,  was  the  de- 
posit by  Hill  of  the  state's  funds  for  safe- 
keeping in  the  Capital  National  Bank  a  loan 
thereof,  witliin  the  denunciation  of  the  Crim- 
inal Code?  By  section  IS,  c.  4,  p.  4,  Ber.  St 
1S6U,  the  duties  of  the  territorial  treasurer 
were  d^zied  aa  follows:  "First  To  receive 
and  keep  all  moneys  of  the  territory  not  ex- 
pressly required  to  be  received  and  kept  by 
some  other  penon.  Second.  To  disburse  the 
public  money  upon  warrants  drawn  upon  the 
territorial  treasury  accordii^  to  law  and  not 
othmviae.  Third.  To  keep  a  Just,  true  and 
comprehensive  account  of  all  moneys  received 
and  disbursed.  •  •  •  Sixth.  To  rendn  a 
full  statement  to  the  auditor  of  all  moneys  re- 
ceived by  him,  from  whatever  source;  if  on 
account  of  revenue^  for  what  years,  of  all 
penalties  and  interest  on  delinquent  taxes 
reported  to,  or  accounted  for  to  blm,  and  of 
all  dlBburaemoita  of  public  funds,  with  a  list 
in  numerical  order  of  all  warrants  redeemed, 
the  name  of  the  payee,  amount,  Interest  and 
total  amoniU  allowed  thereon;  with  the 
amount  of  the  balance  of  the  several  funds 
unexpended;  wblcb  statement  shall  be  made 

,on  the  first  day  of  December,  March,  June 
and  Septanber  and  oftener  If  required. 
*  *  *  Ninth.  He  shall  account  for,  and  pay 
over,  all  moneys  received  1^  him  as  such 
treasnrer,  to  his  successor  in  ctfOce,  and  de- 
liver all  books,  vouchers  and  effects  of  office 
to  him  and  such  successor  shall  receipt  there- 

.  for."  Tliese  provisions,  amended  1^  the  In- 
sertion of  the  word  "state"  instead  of  '*terri- 
tory,"  have  been  continued  in  force  to  this 
date  (see  section  2,  art.  4,  c,  S3,  Comp.  St), 
and  were,  previous  to  the  act  of  1881,  the 
only  express  provision  governing  the  keeping 
and  accounting  for  of  state' funds  aside  from 
that  contained  in  section  21,  c  10,  Comp.  St., 
viz.:  "Any  (Acer  or  other  person  who  Is  in- 
trusted with  funds  belonging  to  the  state  or 
any  county  thereof,  wtiicb  may  come  Into  his 
possession  by  any  appropriatlm  or  otherwise, 
Shan  be  req>ondble  for  the  same  upon  bis 
bond."  It  Is  not  claimed  that  these  provi- 
sions even  Impliedly  prohibit  the  depositing 
for  safe-keeping  of  the  state's  money;  and 
If  was  not  claimed  at  the  trial,  and  could  not 
have  been,  under  the  issues,  that  the  deposit 
was  made  for  any  other  purpose.  And  it  iB 
for  that  purpose  wholly  Immaterial  whether 
Hill,  iu  the  transaction  in  question,  acted  in 
the  capacity  of  a  trustee,  so  that  the  legal 
title  to  the  money  deposited  remained  in  the 
state,  or  whether  his  relation  to  the  state  was 
that  of  a  debtor  only,  since  in  either  case 
his  liability  Is  measured  by  the  craidltlons  of 
his  bond. 

This  conclusion  leads  naturally  to  the  next 


and  most  Important  subject  ct  Inquiry,  via. 
the  extant  to  wUIcb.  If  at  aU,  the  diseretioD 
ot  pubUc  facers  in  the  loeservation  of  money 
intrusted  to  tbem  for  safe-lceeping  is  restrict- 
ed or  controlled  by  the  prohibition  of  the 
Criminal  Code  above  set  out  That  provMon 
Is  found  in  chapter  16  of  the  act  wbl<^  took 
effect  September  1,  1S73,  entitled  "An  act  to 
establlab  a  Criminal  Code."  Gen.  St.  1873,  p. 
718,  c.  68.  The  power  of  the  legislature,  under 
a  title  Uke  the  above,  to  create  new  and  dis- 
tinct offenses,  la  not  doubted.  It  Is  also  tme, 
as  claimed,  that  where  the  law  denounces  as 
criminal  an  act,'-partlcularly  <nie  which  Is 
contrary  to  public  policy,  or,  as  said  In  State 
V.  Kelm,  against  tire  spirit  and  policy  of  our 
government,— it  will  be  r^arded  aa  if  ex- 
pressly prohibited,  and  cannot  be  made  the 
basis  of  an  action  at  law  or  in  equity.  But 
the  application  of  such  a  provtsion,  like  other 
acts  of  the  legislature,  is  alwaya  a  subject  for 
judicial  cmstroctlon.  The  evident  dealgn  of 
the  section  nnderccHulderationwaa  to  prevent 
the  use  by  tlie  citm  of  officers  therein  men- 
tioned of  the  public  funds  for  Uie  purpose  of 
qpecolation,  and  not  aa  an  amendment  of  ex- 
isting lawa  pertaining  to  the  manner  In  which 
sncb  funds  were  required  to  be  kept  and  ac- 
counted for.  It  is  true  that  the  general  de- 
posit of  money  in  bank  is,  for  some  purposes, 
regarded  aa  a  loan,  since  the  rdatlm  thereby 
created  is  that  of  debtor  and  creditor.  But 
that  the  word  "loau"  has  any  avch  compre- 
hensive meaning  tn  the  connection  In  which  it 
is  emi^oyed  in  the  Criminal  Code  I  cannut  Ad- 
mit. In  my  judgment  the  expression,  "or 
shall  loan  with  or  without  int^est,  to  any 
company,  corporation,  association  or  individ- 
ual, any  portion  of  the  public  money"  (Gr. 
Code,  §  124),  applies  to  and  includes  those 
cases  only  in  which  the  cauventicHial  ration 
of  borrower  and  lender  exists,  and  can  have 
no  reference  whatever  to  a  deposit  made 
solely  for  the  purpose  of  preserving  such 
funds.  Before  examining  that  8ubje<^  In  the 
light  of  authority,  let  us  see  what  are  the 
facts  disclosed  by  this  record.  PractlcaUy, 
the  only  evidence  of  Hill's  purpose,  or  the 
conditions  upon  which  the  money  was  de- 
posited In  this  instance,  is  found  in  the  cer- 
tificatea  of  deposit  issued  by  the  bank,  which 
are  Identical  {n  form,  except  as  to  amounts, 
and  of  which  one  Is  here  set  out:  "Capitol 
Nation  Baak.  «35,337.8&.  Lincoln.  Neb., 
Jauy.  6.  1S93.  State  Treasurer  ct  Nebraska 
has  deposited  In  t)ils  bank  tbirty-flve  thou- 
sant  three  hundred  fifty-seven  ■>/ioo  doliars, 
payat>le  to  the  order  of  himself  on  return  of 
thlB  certificate,  properly  indorsed.  Not  buI>- 
ject  to  check.  O.  W.  Mosber,  President" 
Law's  Estate,  144  Pa.  St.  4UU.  22  AtL  831.  waB 
a  proceeding  to  surcharge  the  account  of  a 
guardian  to  the  amount  of  certain  funds  of 
the  ward  lost  by  reason  of  the  failure  of  a 
bank,  and  turned  upon  the  question  wheth» 
the  deposit  thereof  by  the  guardian  amounted 
to  a  loan  or  investment  of  such  funds.  In 
the  opinion  of  the  court  whlcl^  contaliu  a  re- 
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▼lev  of  the  cases  In  that  atate,  we  obaerre  the 
following  language:  "Was  this  transaction 
with  the  Bank  of  America  a  deposit  of  the 
money,  or  was  it  a  loan  or  investment  of  It? 
A  deposit  is  where  a  sum  of  money  is  left 
with  a  bank  for  safe-keeping,  subject  to  or- 
der, and  payable,  not  in  the  specific  money 
deposited,  bat  In  an  equal  sum.  It  may  or 
may  not  bear  interest,  according  to  the  agree- 
ment Whilst  the  relation  between  the  de- 
positor and  bis  banker  Is  that  at  debtor  or 
creditor  simply,  the  transaction  cannot,  in 
any  proper  sense,  be  regarded  as  a  loan,  un- 
less the  mtHiey  is  left,  not  for  safe-keeping, 
but  for  a  fixed  period  at  interest,  !n  which 
case  the  transaction  asBumes  all  the  char- 
acteristics of  a  loan.  *  *  *  In  the  present 
ease  the  money  was  placed  in  the  bank  not 
as  an  Investment  for  any  fixed  period,  but 
merely  for  safe-keeping,  an^  at  a  small  rate 
of  interest,  nntll  a  suitable  investment  could 
be  found.  ♦  *  •  It  Is  true  that  two  weeks* 
notice  was  to  be  i^ven  of  the  withdrawal  of 
the  deposit,  but  this  was  a  reasonable  pro- 
vision, and  not  Inconsistent  with  a  bank  de- 
posit *  *  *  A  depoEdt  as  we  have  said,  is 
a  temporary  disposition  of  money  for  safe- 
keeping; and  it  is  upon  this  ground  alone 
that  tlie  trustee  Is  justtfled  In  depositing  trust 
funds  In  banks,  and  It  Is  upon  tbe  same 
ground  that  a  deposit  Is  distinguishable  from 
an  Investment."  And  tbe  right  to  deposit  trust 
money,  as  such,  In  bank,  while  awaiting  an 
opportunity  for  Investment,  or  when,  from 
the  necessities  of  the  case,  such  deiKJsit  is  re- 
quired In  ordCT  to  preserve  It,  Is  generally,  If 
not  universally,  recognized.  Churchill  v. 
Lady  Hobsou,  1  P.  Wms.  241;  Adams  v. 
Claxton,  6  Ves.  226;  Feuwtck  v.  Clarke,  81 
Law  J.  Oh.  728;  Wllks  v.  Groom,  8  Drew, 
684;  Norwood  v.  Harness,  98  Ind.  134;  Mc- 
Cabe  V.  Fowler,  84  N.  Y.  314;  In  re  Hunt, 
141  Mass.  515,  6  N.  E.  554;  1  Lewin,  Trusts, 
295,  290;  note  to  Brlce  v.  Htokes,  2  White  & 
T.  Lead.  Cas.  987. 

■Jhe  question  here  involved  was  presented  ; 
In  State  v.  McFetridge,  84  Wis.  473,  54  N.  W.  \ 
1,  998,  In  the  construction  of  a  statute  author-  j 
Izing  the  investment  by  the  treasurer  of  cer- 
tain public  funds  witb  the  consent  of  the  gov- 
ernor, and  of  other  funds  by  the  commissioner 
of  public  lands,  and  expressly  prohibiting  the 
investment  of  any  state  funds  except  as  there- 
in provided.    It  was  contended  that  the  de- 
posit by  the  treasurer  of  state  funds  In  bank 
without  the  consent  of  eitlier  of  the  officers 
above  named  was  an  investment  thereof  with- 
in the  meaning  of  the  statute,  and  accordingly  ' 
unlawful.    But  the  court,  by  Lyon,  C.  J.,  in 
disposing  of  that  contention,  say:    "The  dis- 
tinction between  a  general  deposit  of  money 
In  a  bank,  payable  at  any  time  ou  demand, 
and  an  investment  of  such  money,  is  plain  and  ' 
substantial.    By  such  deposit  tbe  depositor 
does  not  l<»e  control  of  the  money,  but  may 
reclaim  It  at  any  time.    True,  he  loses  control 
of  the  Bpeciflc  coin  or  currency  deposited.  I)ut 
not  of  an  equal  amount  of  coin  or  currency 


faaTfng  the  same  qnalitles  and  vahie."  And, 
after  remarking  that  the  treasurer,  by  an  in- 
vestment nnder  the  statute,  loses  control  over 
the  funds,  the  learned  Judge  continues:  "The 
retention  by  the  treasurer  of  substantial  con- 
trol over  the  funds  in  the  one  case,  and  his 
loss  of  such  control  In  tbe  other,  mark  the 
leading  distinction  between  a  mere  deposit  of 
the  funds  and  an  Investment  thereof,  ss  those 
terms  are  used  in  tite  statuteti."  By  reference 
to  the  foregoing  certificate  of  deposit  it  will 
be  perceived  that  the  transaction  here  involT- 
ed  differs  from  au  ordinary  general  deposit  in 
one  respect  only,  viz.  that  the  money  of  the 
state  In  tbe  Capital  National  Bank  was  pay- 
able upon  the  return  of  the  certificates,  and 
not  subject  to  check.  It  is  therefore  directly 
within  the  reasoning  of  the  cases  cited.  But 
the  legislature  could  not,  by  the  adoption  of 
the  Criminal  Code,  have  intended  to  require 
the  impounding  of  public  funds  in  specie  in 
the  vaults  of  the  treasury  for  another  and 
snfBdent  reason,  vie  that  the  state  had  then, 
as  it  hss  now,  no  sufficient  vault  in  which 
to  securely  keep  them.  Wc  take  notice,  too, 
for  it  la  a  matter  of  common  notoriety,  that 
treasurers  have  never  kept  the  funds  of  the 
state  in  actual  cash  In  the  vaults  of  the  treas- 
ury, and  we  may  safely  assume  that  they  will 
never  be  so  kept,  since  no  treasurer  could  give 
the  required  bond,  who  was  suspected  of  an 
taitentlon  to  intrust  the  mllilons  for  which  he 
Is  accoontable  to  tbe  unerly  insufficient  se- 
curity provided  therefor  by  the  state.  A 
change  so  radical  as  to  amount  almost  to  a 
reT(dutlon  of  the  financial  policy  of  the  state, 
and  which  must  result  In  multiplied  embar- 
rassments, owing  to  the  Inadequate  provisions 
for  investment  of  our  rapidly  increasing  school 
fund,  should  not  be  sanctioned  upon  any  such 
doubtful  ground  as  an  amendment  of  the* 
Criminal  Code,  designed  to  prevent  tbe  em- 
benlement  1^  officers  of  public  funds  intrust- 
ed to  them  for  safe-keeping.  It  was  said  by 
this  court  In  Chaplin  v.  Lee,  18  Neb.  440,  25  S. 
W.  609,  that  to  constitute  embeEEiemeut  (in 
that  case  of  public  funds)  it  is  essential  that 
the  owner  be  deprived  of  the  property  men- 
tioned by  an  adverse  use  or  holding.  Accord- 
ing to  the  settled  rule  of  construction,  like 
terms  in  penal  statutes  are  presumed  to  have 
been  used  according  to  their  ascertained  sense 
and  meaning.  End  Interp.  St  S  75.  And  the 
doctrine  that  an  act  of  a  public  officer,  not 
expressly  prohibited,  or  contrary  to  public  pol- 
icy, done  In  good  faltb,  to  enable  him  to  exe- 
cute hfs  trust,  by  preserving  the  funds  com- 
mitted to  his  custody,  is  punishable  as  an  em- 
bezzlement in  this  state,  Is,  it  would  seem,  the 
reductlo  ad  absurdem  of  the  rule  heretofore 
asserted. 

Although  this  opinion  has  been  protracted 
much  beyond  tbe  limit  intended,  I  cannot  dis- 
miss the  subject  without  a  further  reference 
to  State  V.  McFetridge,  supra.  It  was  by 
statute  of  Wisconsin  in  one  section  made  the 
duty  of  the  state  treasurer,  under  a  severe 
penalty,  to  pay  out  or  deliver  to  persons  en- 
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titled  thereto  the  same  Identical  coin  and  cur- 
rency paid  Into  the  treaeiur;  and,  by  another 
BecUon,  to  keep  such  coin  and  currency  In  the 
vaults  of  the  treasury  until  lawfully  paid  out 
By  a  third  section  It  was  made  Uie  duty  of 
the  Kovemor  and  attorney  general  at  least 
once  in  each  quarter  to  examine  and  see  that 
all  money  shown  by  the  treasurer's  books  to 
belong  to  the  state  was  in  the  vaults  of  the 
treasury,  and,  in  case  of  deficiency,  to  require 
the  treasurer  to  immediately  supply  the 
amount  thereof.  The  chief  Justice,  after  hold- 
ing that  the  section  first  above  mentioned  was 
designed,  when  adopted  in  1858,  to  prevent 
the  payment  of  state  debts  in  depreciated 
money,  condndes  as  follows:  "The  better 
view  is,  we  think,  that  if  the  public  creditors 
receive  directly  from  the  bands  of  the  treas- 
urer, or  from  banks  on  the  treasurer's  draft, 
money  having  the  same  value  and  essential 
qualities  as  that  paid  into  the  treasury,  the 
treasurer  does  pay  out  ^e  same  moneys  re- 
ceived and  held  by  him  by  virtue  of  ills  of- 
fice,* within  the  meaning  and  intention  of  the 
statutes."  And,  referring  to  the  second  sec- 
tion, the  same  Judge  says:  "It  is  argued  that 
the  term  «  *  •  'money'  as  employed  in  the 
statute  means  the  actual  coin  and  currency  of 
the  country.  '  This  construction  is,  we  think, 
too  narrow,  for  It  Ignores  the  customary  and 
necessary  processes  universally  employed  In 
the  conduct  of  business  affairs,  and  the  meth- 
ods by  which  the  business  of  the  treasurer's 
office  has  been  conducted  from  its  first  or- 
ganization. *  «  *  The  construction  of  sec- 
tion 158  contended  for  would  require  the 
treasurer  to  demand  that  the  revenues  of  the 
state  shouid  be  paid  to  him  in  lawful  money, 
—that  Is,  legal  tender  funds,— or  else  would 
compel  him  to  collect  such  checks,  drafts,  or 
certificates  of  deposit  In  lawful  money,  and 
place  the  proceeds  and  other  money  thus  re- 
ceived by  him  in  the  vault  in  his  office,  in  or- 
der to  be  prepared  for  the  official  inspection 
of  the  governor  and  attorney  general.  It  is 
Impossible  to  Impute  any  such  absurd  Inten- 
tion to  the  legislature.  It  may  be  conceded, 
for  the  purposes  of  the  case,  that  such  re- 
stricted construction  of  the  statute  in  respect 
to  what  Is  meant  by  the  'vaults  of  the  treas- 
ury' is  the  correct  one;  •  *  *  but  we  can- 
not agree  that  the  word  'money,'  as  there  em- 
ployed, means  only  the  actual  coin  and  cur- 
rency in  circulation  as  money.  Such  a  con- 
struction would  be  extremely  technical,  and 
is.  we  think,  uncalled  for.  'Money'  is  a  ge- 
neric term,  and  may  mean  not  only  legal  ten- 
der coin  and  currency,  but  also  any  other  cir- 
culating medium,  or  any  instruments  or  to- 
kens In  general  use  in  the  commercial  world  as 
the  representative  of  value.  It  includes  what- 
ever is  lawfully  and  actually  current  in  com- 
mercial transactions  as  the  equivalent  of  legal 
tender  wrfn  and  currency.  *  *  •  Oertifl- 
cates  of  deposit,  or  other  vouchers  for  money 
deposited  In  solvent  banks,  payable  on  de- 
mand, are  a  most  convenient  medliun  of  ex- 
change, and  are  extensively  used  in  commer- 


cial and  financial  transactions  to  represent  thfr 
money  thus  deposited.  *  *  •  Hence  tha 
same  are  'money,'  within  the  meaning  of  sec- 
tion 159,  and  Its  requhrements  in  that  behalf 
were  compiled  with  by  the  treasurer  if  ♦  •  * 
there  is  found  in  the  vaults  of  the  treasury 
the  amount  called  for  by  the  books  of  the  sec- 
retary of  state  and  treasurer,  although  por- 
tions thereof  were  in  such  certificates  and 
vouchers."  And  Cooley,  G-  J.,  In  discussing 
the  precise  question  here  presented  in  City  of 
Lansing  v.  Wood,  67  Mich.  201,  uses  this  lan- 
guage: "If  Wood  bad  first  drawn  the  money 
from  the  bank,  and  Edmunds  [his  successor] 
had  taken  and  imme^tely  deposited  it,  the 
latter  unquestionably,  if  he  had  a  right  to 
the  moneys,  would  have  taken  upon  himself 
all  the  risks.  What  dIfEerence  it  can  make 
that  the  parties  did  not  count  oat  the  money, 
and  then  count  it  In  again,  I  do  not  perceive. 
It  is  manifest  that  all  parties  at  the  time  un- 
derstood that  the  fund  had  been  transferred 
to  Edmunds,  and  it  is  certain  that  be  had 
all  the  evidences  of  right,  and  the  complete 
and  absolute  control."  The  foregoing  compre- 
hensive defltUtlon  of  the  term  "money,"  as 
there  employed,  accords  with  the  views  of 
other  vrriters,  and  appears  to  be  altogether 
reasonable.  Vide  Webst.  Diet;  Cent  Diet; 
Paul  V.  Ball,  31  Tex.  10;  Kennedy  t.  Brlere.  45 
Tex.  805;  Taylor  v.  Itobinson,  34  Fed.  6T8. 

It  is  necessary  to  here  again  brlefiy  refer  to 
some  of  the  cases  of  which  mention  has  been 
made  from  this  court  In  Cedar  Co.  v.  Je- 
ual  the  decision  was  apparently  right  upon  the 
facts,  there  being  evidence  tending  to  prove 
that  the  certificates  of  deposit  there  Involved' 
were  accepted,  not,  as  in  this  case,  in  payment 
but  for  collection  and  credit  only,  by  Howard, 
the  defendant's  successor  in  office.  In  State 
V.  Hill  the  controlling  question  was  whether 
the  alleged  breach  of  his  official  bond  by  the 
principal  defendant  occurred  In  Douglas  coun- 
ty or  Lancaster  county,  Jurisdiction  being 
claimed  In  behalf  of  the  district  court  for  the 
first-named  county,  by  reason  of  the  deport 
by  Hill,  as  treasurer,  of  state  funds  in  cer- 
tain banks  In  the  city  of  Omaha.  The  peri- 
tion  distinctly  charged  a  loan  of  the  money  so 
deposited,  and  which  allegation  was,  for  the 
purpose  of  the  objection  to  the  Jurisdiction  of 
the  court,  taken  as  true.  And  what  was  in 
fact  decided  is  that  Hill,  In  wIthdrawiDK  state 
funds  from  the  vaults  of  the  treasurer  for  the 
purpose  of  unlawfully  loaning  the  same,  as 
alleged,  in  the  city  of  Omaha,  was  thereby  eo 
instauti  guilty  of  conversion,  whether  in  the 
consummation  of  his  purpose  such  funds  were 
subsequently  loaned  In  Douglas  county  or  else- 
where. The  question  here  presented  was  not 
involved  in  that  case,  the  language  quoted 
therefrom  In  apparent  coufiict  with  the  tiews 
here  expressed  being  responsive  to  the  an^u- 
ments  of  cotmsel  for  the  respective  parties^ 
and  should,  as  evidently  intended,  be  regarded 
as  obiter  only. 

I  fully  appreciate  the  Importance  of  tlie  doc- 
trine stare  decisis,  and  with  what  reluctance 
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courta  consent  to  tbe  reversal  of  rules  estab- 
Usbed  hj  repeated  decislooa,  although  con- 
fessedly erroneous,  particularly  such  as  bare 
become  rules  ot  property.  In  aacb  cases,  ac- 
cording to  the  dictates  of  common  Justice,  they 
should  be  adhered  to  until  changed  by  stat- 
ute. There  are,  It  is  true,  to  be  found  cases 
holding  that  the  same  i>rinciple  1b  applicable 
to  all  statutory  constructions,  whether  InvolT- 
ing  rules  of  property  or  mere  questions  of 
practice.  But  such  a  consecratiou  of  tbe  doc- 
trine of  stare  decisis  Is  opposed  to  reason  and 
the  overwhelming  weight  of  authority.  That 
rul€,  like  all  others,  Is  not  without  its  excep- 
tions. And*  In  the  absence  of  compUcatlons 
resulting  from  property  rights,  It  is  the  un- 
doubted privilege,  if  not,  indeed,  tbe  duty,  of 
courts  to  re-examine  their  deciakms  when  ever 
satisfied  that  they  are  fundamentally  wrong. 
Such  dedaions  ought,  in  tbe  language  of  Chan- 
cellor Kent,  "to  be  examined  without  fear, 
and  revised  without  reloetance,  rather  than 
to  have  tbe  character  of  our  law  Impaired, 
and  the  beauty  and  harmony  of  tbe  syst^ 
destroyed,  by  the  perpetuity  of  error."  1 
Kent,  Comm.  *477;  7  Black,  Interp.  Laws, 
403.  4(M;  £}nd.  Interp.  St.  S  363.  It  Is  certain- 
ly not  discredlthig  the  wisdom  of  our  prede- 
cessors to  hold,  as  must  eventually  be  done, 
that  the  doctrine  running  through  the  cases 
£ited  is  unsound  in  principle,  and  unjust  alike 
to  the  state,  to  Its  servants,  and  to  the  public 
at  large;  for  time  and  experience  are,  after 
all,  the  logic  by  which  to  Judge  rules  of 
law  as  well  as  morals,  and  our  fondest  hope 
is  that  our  work  may,  when  tried  by  that  in- 
fallible test,  be  found  equal  tn  point  of  merit 
to  theirs. 

To  repeat,  the  moti<xk  for  a  new  trial  abould 
be  denied,  and  tbe  cases  mentioned,  so  fur  as 
they  conflict  with  tbe  rules  taweln  stated, 
should  be  overruled. 

IRVINE,  C.  In  my  opinion,  the  verdict 
rendered  is  tbe  oDly  one  which  could  prc^ 
vrij  be  rendered  under  tbe  evidence,  and  it  Is 
therefore  unnecessary  to  consider  whether  or 
not  tbe  instructions  given  were  in  all  respects 
technically  correct  Brevity,  In  so  far  as  the 
importance  of  tbe  questions  presented  per- 
mits, is  Imperative;  and  I  shall,  therefore,  tu 
Btatbig  my  views,  omit  references  to  tbe 
numerous  authorltlea  which  have  been  con- 
sulted upon  the  consideration  of  interlocutory 
applications,  and  during  the  two  trials  of  the 
case.  Nor  do  T  feel  that  I  would  be  war- 
ranted In  any  very  extended  presentation  of 
the  reasons  for  my  own  conclusions.  Tbe  case 
of  the  state  rests  entirely  on  the  generally  ac- 
cepted coaatruction  of  the  case  of  Cedar  Oo. 
v.  Jenal,  14  Neb.  254,  15  N.  W.  369.  That 
doctrine  Is  that  it  is  the  duty  of  treasurers 
to  keep  all  funds  committed  to  their  custody 
in  spet-le.  and  that  their  obligations  can  only 
be  satisfied  by  tbe  payment  to  their  succes- 
sors of  all  undisbursed  funds  by  the  delivery 
"of  that  which  by  tbe  law  of  the  land  is 
recognised  as  money."  Tbe  ^raae  qwAed 


Is  certainly  somewhat  vague,  but,  according 
to  the  state's  construction  thereof,-HUid  this 
construction  is  warranted  by  the  Jenal  Case, 
—checks,  certificates  of  deposit,  and  instni- 
ments  ot  such  character  do  not  come  within 
tbe  requirement  of  the  law,  although  the  com- 
mercial world  may  regard  them  as  so  far  par- 
taiJng  of  the  diaracteristlcs  of  money  that 
their  acceptance  tn  lieu  thereof  may  bind  In- 
divldnals  in  private  transactions.  It  ts,  to 
my  mind,  somewhat  doubtful  whether  the 
present  ease  presents  a  state  of  facts  dmllar 
to  those  before  the  court  In  the  Jenal  Case. 
In  this  case  there  is  no  doubt  that  Hill  not 
only  tendered  to  bis  successor  certificates  of 
deposit  in  lieu  at  money,  bat  his  successor 
actoaUy  accepted  those  representing  the  de- 
posit in  tlu  Capital  National  Bank.  Two  cer- 
tlflcates  of  other  banks  he  refused  to  acc^t, 
whereupon  Hill  delivered  money  In  lieu  of 
them.  In  the  Jenal  Case  tbe  plea  was  that, 
instead  of  delivering  the  money  to  bis  success- 
or, Jenal  paid  it  to  a  ftu^lgn  banker  at  his 
successor's  direction,  and  delivered  cntlflcates 
evidencing  such  payment  to  tbe  successori 
and  that  the  successor  had  accepted  such  acts 
as  payment  to  him.  The  report  of  tbe  case 
discloses  that  the  successor  denied  Iiavtng 
agreed  to  acc^t  tbe  certificates.  What  the 
evid^ce  was  otherwise  on  this  question  does 
not  appear.  I  would  have  no  doubt  that  noth- 
ing short  of  the  actual  acc^Kance  of  tbe  cer- 
tificates by  the  successor  would  operate  as  a 
discharge.  Conceding,  however,  that  this  case 
does  fall  wltliin  tbe  principle  of  the  Jenal 
Case,  or  rather  that  the  facts  of  the  Jenal 
Case  were  broad  enough  to'  render  the  doc- 
trine there  announced  direct  authority  as  ap- 
plied to  this  case,  still  I  think  tbe  state  baa 
entirely  failed  to  prove  tbe  breach  of  the 
bond  alleged  in  its  petitlm.  If  a  treasurer  la 
entitled  to  credit  for  dlaburs^nents  of  tbe  de- 
livery to  bis  successor  only  when  "that  which 
by  the  law  of  the  land  Is  recognized  as  mon- 
ey" has  been  disbursed  or  delivered,  it  would 
seem  to  follow  necessarily  that  he  la  charge- 
able as  for  money  only  when  be  has  received 
"that  which  by  the  law  of  the  land  Is  recog- 
nised as  money."  If  Hill  is  not  eitltled  to 
credit  for  the  certificates  which  Hartley  ac- 
cepted from  him,  bow  can  it  be  said  tliat 
Hartley  is  cbargeable  with  those  certificates 
as  money,  and  how  can  it  be  said  that  Hill 
is  chargeable  as  for  money  received  with  any 
paper  or  credits  received  at  the  commence- 
ment of  cm:  during  his  term  of  ofBce?  The 
evtd^ice  shows  that  but  a  very  small  portion 
of  the  deposits  made  In  the  Capital  National 
Bank  were  of  money;  and  there  was  drawn 
from  the  bank  In  money,  and  lawfully  dis- 
bursed by  Iiim,  more  than  the  money  de- 
posits. The  balance  remaining  In  tbe  bank 
at  the  close  of  his  term  was  created  solely 
by  the  deposit  of  Instruments  wblcb,  under 
the  rule  in  the  Jenal  Case,  were  not  money 
In  Hill's  bands.  If  the  Jenal  Case  should  be 
followed  at  all,  It  must  be  followed  to  its  full 
extant,  and  be  applied  on  one  aide  of  the  ac- 
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couDt  u  well  as  on  the  other;  and  this  must 
'oe  true  of  the  receipts  and  deposits  made 
during  Hill's  term  of  office,  as  well  as  of  tbe 
balance  received  hj  blm  from  his  predecessor. 
If  the  rule  is  to  be  so  applied,  not  a  dollar 
with  which  Hill  is  chargeable  as  for  mon^ 
was  traced  Into  the  account,  except  aa  It 
was  traced  oat  again  under  circumstances  en- 
titling Hill  to  credit  therefor.  The  question 
of  the  aK>llcatlon  of  the  payments  by  the 
bank  is  therefore  entirely  immaterial.  So 
that  I  concur  with  Commissioner  RYAN  In 
his  opinion  that  upon  the  state's  own  theory 
of  the  caae  it  cannot  complain  of  the  verdict 
On  that  theory  It  may  be  that  a  treasurer 
commits  a  breach  of  duty  when  he  does  not 
insist  on  having  all  payments  made  to  blm 
in  money,  and  that  It  was  a  breach  of  the 
bond  for  him  to  rec^ve  from  Us  predecessor, 
and  from  debtors  of  the  state  durlag  his  term, 
things  other  than  money.  But  the  state  did 
Dot  form  its  petition  on  that  theory,  it  char> 
ges  no  such  breach.  On  tbe  contiary,  It 
charges  Hill  in  express  language  with  the 
receipt  of  all  sums  In  money.  But  for  my 
own  part  I  would  not  be  prepared  to  let  the 
decision  rest  on  so  technical  a  view,  espe- 
cially ae  I  entertain  the  doubt  alluded  to  as 
to  tbe  real  extent  of  the  doctrine  of  the  Jenal 
Caae,  and  as  1  entertain  a  great  deal  more 
than  a  doubt  aa  to  the  correctness  of  that 
dcKtrlite  If  it  goes  to  tbe  «xtent  which  the 
state  most  claim  for  It  in  order  to  siqiport  its 
action.  In  other  wcrds,  I  believe  that  tbe 
incoming  treasorer  represented  the  state  In 
accoonthag  wMh  Us  predeceesor;  and  If  he 
received,  as  the  evidence  ahows  he  dM,  these 
certificates  in  tettafactton  of  so  much  of  the 
state's  claim  against  Hill,  the  state  was 
bound  by  his  action.  If  such  action  was  im- 
proper, and  the  state  suffered  a  loss  thereby, 
the  remedy  would  not  be  against  Mr.  Hill. 
Hill  parted  with  tbe  certificates  on  the  fatth 
of  his  successor's  accepting  them.  He  lost 
their  possession.  He  lost  their  1^1  titl& 
In  the  week  or  more  which  elapsed  between 
the  delivery  of  the  certificates  to  Mr.  Bartley 
and  the  failure  of  the  bank,  Hili  had  no  con- 
trol  over  the  deposit,  and  was  utterly  power- 
less by  any  act  of  bis  to  obtain  payment  from 
tbe  bank,  and  defeat  the  loss.  The  state  had 
provided  no  means  whereby  the  treasurer 
coold  safely  keep  in  specie  the  moneys  of  the 
state.  Indeed,  It  has  become  impossible  for 
tbe  atate  to  co'^duct  l^s  business  transactions 
by  barbarous  or  n-  edieval  methods.  Its  busi- 
ness is  too  va^,  and  too  much  Interwoven 
with  the  private-  business  of  its  citlsens.  to 
permit  It  to  entirely  ignore  the  universal  us- 
ages of  commerce.  Whether  it  will  or  not, 
It  Is  forced  to  more  or  less  adapt  itself  to 
these  usages.  I  think  our  statutes  relutlng 
to  tbe  busiaesa  operations  of  the  state  siwuld 
be  coDstmed  as  having  been  adopted  with 
reference  to  the  prevailing  commercial  cus- 
toms:  and  the  proposition  that  HIU  and  his 
Imudsmen  should  be  held  liable  for  the  loss 
in  this  case,  under  all  its  circumstances, 
Y/j6K.w.no.»;— 36 


must  appear  to  any  man  at  all  veraed  In 
com  mere- ial  or  tlnanciai  transactions  as 
harsh,  unreasonable,  and  unjust 

I  think  there  is  another  reason  why  this 
verdict  should  not  loe  set  aside,  which  is  per- 
fectly conduslve.  What  la  known  as  the 
"depository  law"  went  Into  effect  at  the  ex- 
piration of  Hill's  term;  that  la,  not  later 
than  January  14,  18d3.  Under  this  statute 
banks  may  present  their  bonds  to  the  state 
for  the  security  of  state  moneys  d^stted. 
These  lx>ndB  are  submitted  to  a  board,  con- 
sisting of  the  governor,  secretary  of  state, 
and  attorney  general,  for  approvaL  Upon  the 
approval  of  such  a  bond  the  l>ank  becomes  a 
rec<^lzed  state  depository.  The  treasurer 
Is  not  only  permitted,  but  he  la  required,  to 
keep  all  the  current  funds  In  bis  hands  on 
deposit  In  these  designated  banks,  and  he  is 
subject  to  Indictment  and  punishment  if  he 
willfully  fails  to  do  ao.  He  is  expressly,  by 
the  statute,  relieved  from  liability  on  account 
of  loss  of  money  while  so  deposited.  This 
was  the  law  when  Mr.  BaTtIey*8  term  of  of- 
fice began;  and  on  that  day-January  14, 
18S3— the  governor,  secretary  of  state,  and 
attorney  general  approved  such  a  bond  ten- 
dered by  the  Cai^tal  National  Bank  tu  the 
sum  of  S700,000.  This  must  have  been  one  of 
the  first,  if  not  the  very  first,  bond  approved; 
and  the  treasurer  was  thereby  authorised  to 
dep4M*t  In  the  Capital  National  Bank  $350.- 
000.  It  is  fair  to  presume  that  at  that  time 
the  condition  of  the  treasury  was  such  aa 
technically  to  require  a  deposit  of  that  full 
amount  On  the  16th  of  January,  Mr. 
Bartley  indorsed  the  certificates  of  deposit 
received  from  HIU  and  caused  them  to  be 
delivered  to  tbe  bank,  and  opened  a  general 
account  with  the  bank  under  the  depository 
law,  receiving  on  behalf  of  the  atate  credit 
thereon  for  the  amount  of  these  cestlflcates; 
which  were  retained  by  the  bank,  and  can- 
celed. Between  the  16th  and  tbe  21st  of 
January  about  $49,000  was  withdrawn  by 
check  from  tbis  account.  There  can  be  no 
doubt  that  at  that  time  Mr.  Bartley  wa.s  au- 
thorixed  to  deposit  that  amount  of  money  in 
the  ttank.  There  can  be  little  doubt  that  the 
law  required  him  so  to  do.  Whether  he  was 
authorized  to  receive  credit  In  the  bank  by 
transfer  from  HIU  or  not  he  was  authorized 
to  receive  a  credit  by  deposit  thereafter. 
The  state,  by  this  act,  became  the  creditor 
of  the  bank  to  the  amount  of  the  certificates; 
and  there  can  be  no  doubt  that  from  the  mo- 
ment that  deposit  was  made  all  remedies  up- 
on the  certificates  were  lost.  Neither  HUI 
nor  Bartley  had  any  longer  any  right  thereto 
or  interest  therein.  There  was  a  complete 
noration.  The  bank  discharged  Its  liability 
to  the  holder  of  the  certificates  by  assuming, 
with  the  consent  of  tbe  state,  an  equivalent 
liability  to  tbe  state.  To  this  position  the 
state  makes  two  answers.  lu  the  first  place. 
It  says  that  the  depository  law  is  nucoustitu- 
tlonal.  In  the  second  place.  It  says  that 
the  t)ank  was  at  tbe  time  of.  the  deposit  in- 
Digitized  by  LaOOQ  IC 


£62 


NORTHWESTERN  REPORTER,  Vol.  66. 


■tdvent;  that  the  certificates  were  vorthleM. 
and  therefore  dtd  not  operate  as  a  valid  de- 
poidt  la  answer  to  the  first  contention  It 
may  be  said  that  In  Hopkina  t.  Scott,  38  Neb. 
eta,  67  N.  W.  391.  a  number  of  constitutional 
objections  to  the  act  were  considered,  and  It 
waa  held  that  It  was  not  bad  for  any  of  the 
reasons  there  suggested.  The  state  now  pre- 
sents an  additional  objecttw,  arising  ont  of 
section  22.  art  8.  of  the  constitution,  provid- 
ing, among  other  things,  that  "uo  money 
shall  be  drawn  trom  the  treasury  except  In 
pursuance  of  a  specific  appropriation  made 
by  law,  and  on  the  presentation  of  a  warrant 
Issued  \xy  the  auditor  therecm."  It  Is  argued 
that  this  law  contemplates  the  withdrawal 
Qt  money  without  an  appropriation,  and 
without  a  warrant  The  provision  quoted,  i 
however,  manifestly  applies  to  the  ultimate 
dlsbursempnt  of  moneys  In  payment  of 
claims  against  the  state,  and  has  no  refer- 
ence to  any  provisions  which  the  legislature 
might  see  fit  to  make  In  regard  to  the  custo- 
dy or  Investment  of  money  while  In  the 
treasury  awaiting  disbursement.  The  sec- 
ond ai^ument  Is  not,  In  my  opinion,  sound. 
No  question  Is  preseoted  of  fraud  on  the 
part  of  either  Mr.  Hill  or  Mr.  Bartley.  It 
Is  not  pretended  that  either  knew  the  bank 
was  Insolvent  The  state  was  willing  that 
Its  money  should  be  lent  to  the  bank;  and 
the  state's  officers  had  approved  security  of- 
fered by  the  bank  as  satisfactory.  It  mnst 
be  admitted  that,  had  Bartley  deported 
money  to  the  amount  for  which  he  obtained 
credit  at  the  bank,  such  a  deposit  would 
have  been  lawfnL  If  he  had  presented  the 
certificates  to  the  paying  teller,  Had  received 
payment  thereof  in  money,  and  luid  imme- 
diately redepoelted  that  money  with  the  re- 
ceiving teller,  there  could  be  no  doubt  of  the 
validity  of  the  deposit  I  cannot  see  that 
the  situation  Is  changed  because  that  process 
was  not  adopted.  If  A.  gives  to  B.  his 
check  on  a  bank  In  payment  of  a  debt,  and 
B.  deposits  the  check  in  the  t>ank  on  which 
It  Is  drawn,  and  receives  credit  on  his  own 
account  for  the  amount  of  the  check,  the 
amount  being  at  the  same  time  charged  to 
A.  by  the  bank.  Is  not  the  debt  from  A.  to  B. 
satisfied,  there  being  no  fraud  In  the  trans- 
action, both  m&i  believing  the  bank  good, 
even  though  it  does  afterwards  develop  that 
the  bank  was  insolvent?  In  that  case  it 
was  B.  who  gave  credit  to  the  bank,  and 
who  took  the  risk  of  Its  Insolvency.  Ue  was 
willing  to  accept  the  bank  as  his  debtor. 
The  case  Is  very  different  from  that  suggest- 
ed in  argument  of  the  deposit  In  one  bank  of 
a  check  drawn  on  another  which  falls  before 
the  check  Is  collected.  In  the  latter  case  the 
payee  of  the  check  has  not  accepted  the 
bank  on  which  It  was  dnwn  as  his  general 
debtor.  The  payment  Is,  In  such  case,  con- 
ditional at  best  This  case  Is  precltiely  anal- 
ogous to  that  first  supposed;  and  I  think 
that,  whatever  may  have  been  tlie  law  be- 
fore the  depository  act  took  effect,  the  state 


Is  now  in  the  banking  business,  and  In  Us 
banking  transacttons  acquires  the  same 
lights  and  subjects  Itaetf  to  the  same  liabili- 
ties as  an  Individual.   Tliere  Is  no  possible 

doubt  that  the  state  for  this  money  has  a 
remedy  upon  the  depository  bond  given  by 
the  bank.  If  ttie  sureties  on  that  bond  were 
Insufficient  the  responsibility  certainly  does 
not  rest  upon  Mr.  Hill  or  his  sureties.  On 
this  aspect  of  the  case,  I  think  the  decision 
of  the  court  and  the  reasoning  of  Judge 
£«ke  In  Hughes  v.  Kellogg,  3  Neb.  19&,  is  di- 
rectly in  point,  and  condasive. 

HARRISON,  3.  I  concur  in  the  doctrine 
announced  in  tlie  paragraphs  11,  12,  16,  18, 
of  the  syllabus  to  the  opinion  In  this  case, 
j  written  by  Chief  Justice  POST;  also  In 
what  Is  stated  In  paragraphs  2,  4,  7,  8,  and 
10  of  the  syllabus  of  the  opinion  written  by 
NORVAL,  J.,  of  which  I  call  attention  to 
numbers  7  and  8,  stating:  "(7)  The  l^Iala- 
ture  has  the  power  to  ratify  the  act  of  an 
outgoing  state  treasnm  in  turning  over  to 
his  successor,  as  money,  certificates  of  de- 
posit Issued  by  a  bank.  t8)  Held,  that  tbe 
record  discloses  such  ratification  In  this 
ease."  I  also  agree  with  Gommlssionw  IR- 
VINE In  the  statement  that  'the  deposit  by 
Bartl^,  under  the  depository  law,  of  tbe 
certificates  received  }jy  him  from  HIU  In  the 
same  bank  which  issued  them,  tbe  cancel- 
I  latlon  ttl  tbe  certificates,  and  the  state's  ac- 
cepting a  credit  on  open  account,  operated  a 
novation,  made  the  bank  the  state's  debtor, 
and  released  Hill  from  liability."  And  also 
aeree  with  the  conclusion  of  Gommls8lott«r 
RYAN  that  under  tbe  Issues  presented  In 
the  cause  there  was  suffldent  evidence  to 
sustain  the  verdict  rendered,  and  it  must 
therefore  stand. 

RAflAN,  C.  I  agree  with  tbe  conclusion 
of  RYAN,  C,  that  the  motkm  for  a  new  trial 
must  be  overruled,  and  judgment  enteretl 
for  the  defendants.  I  also  eoncnr  In  the 
views  expressed  by  the  CHIEF  JUSTICE, 
and  entirely  agree  with  IRVINB,  a,  that 
"the  deposit  Bartley,  under  the  deposi- 
tory law.  of  the  certificates  received  by  him 
from  Hill,  in  the  same  bank  which  Issued 
them,  tbe  cancellation  <a  the  certificates, 
and  the  state's  accepting  a  credit  on  open 
account  for  their  amount,  operated  a  nova- 
tion, made  the  bank  the  state's  debtor,  and 
released  Hill  from  liability."  I  also  concur 
In  points  number  2  and  4  and  10  of  the  syl- 
labus of  tbe  c^lnlon  by  NORVAU  J> 
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1.  Under  How.  St.  S  7584.  a  challenge  for 
canoe  to  a  juror  who  has  H^ed  on  the  regular 
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panel  tn  the  suie  court  vritllin  a  year  mint  be 
■natained. 

2.  How.  St.  ii  7554,  7r»r»5.  DrwTidinK  that 
the  pane]  of  JtirorB  ihall  be  druwn  from  persous 
whose  names  appear  on  the  aueasmeut  roUs  for 
that  year,  contemi;date  that  only  mch  pertcnu 
Hhall  be  coDopatent  aa  Jnrora:  and  any  jnior  call- 
ed in  a  case  wboae  name  does  not  so  appear  may 
lie  challenged  for  car.be. 

3.  A  juror  called  in  the  trial  of  a  defendant 
for  murder  by  poison,  who  had  talked  with  a 
II amber  of  persons  about  the  case.  and.  among 
others,  with  R  member  of  the  coroner's  jury,  who 
stated  to  him  that  poison  was  found  in  the  stom- 
ach of  the  woman  charged  to  hare  been  murder- 
ed, which  statement  he  believed,  and  who,  from 
such  conTeraations,  had  formed  an  opinion  which 
it  would  require  eridence  to  remove,  was  disqual- 
ified to  act  aa  a  juror,  i^tlmufa  he  bellered  bhn- 
■eU  able  to  rendW  an  tauparniU  Terdict 

4.  The  diacharge  of  a  juror  who  ia  called, 
for  reaaons  personal  to  himself,  and  before  he  ia 
sworn,  is  not  err.ir,  though  done  in  the  absence 
of  counsd  for  the  defendant. 

5.  The  fact  that  an  attorney  is  a  nonresident 
df  the  county  does  not  disqualify  him  from  acting 
as  assistant  to  the  proaecutor  in  tlie  trial  of  a  de- 
fendant for  felony. 

6.  A  practicing  physician,  who  is  a  ^dn- 
ate  of  a  medical  college,  and  who  has  sufficiently 
qualified  himself  to  hare  a  definite  opinion  of 
□is  own,  may  testify  as  an  expert  on  the  subject 
of  poisoning,  though  it  is  not  shown  that  he  has 
had  any  experience  in  ptnsoniog  cases. 

7.  On  the  trial  of  a  defendant  charged  with 
crime,  eridence  of  the  commiasion  by  him  of  an- 
other similar  crime,  or  of  an  attempt  to  commit 
■noth«,  Is  not  admustble  in  proof  of  the  sabstan- 
tive  act  charged;  but  where  there  Is  evidence 
tending  to  prove  such  act,  but  leaving  room  for 
question  as  to  the  intent  vrith  which  it  was  done, 
e^Hice  of  other  almUar  acta  may  be  admitted 
to  be  considered  on  that  isaoe  alone. 

Error  to  clrcalt  court,  Benxle  county;  Prod 
H.  Aldrlch,  Judge. 

William  H.  Thacker  was  convicted  of  the 
murder  of  his  wife,  Anna  Thacker,  by  pola- 
oniuK,  and  brli^  error.  Reversed. 

Dodge  &  Covell  and  Wilson  &  Bailey,  for 
appellant.  Pred  H.  Maynard,  Atty.  Geo., 
and  D.  G.  P.  Warner,  Pros.  Atty.  lE.  S.  Pratt, 
oC  comiBd),  for  the  People. 

HOORB,  J.  The  respondent  was  informed 
agatnet  In  the  county  of  Benzie  for  the  mur- 
der of  his  wife,  Anna  Thacker.  He  was  con- 
Tlcted,  and  sentenced  to  the  state's  prison  for 
Ufe. 

More  than  100  errors  nre  assigned.  The 
flrst  group  It  wlU  be  necessary  to  consider 
relates  to  the  ehallenginp  for  cause  of  Jurors. 
The  respondent  exhausted  his  peremptory 
oballenges,  and  was  not  satisfied  wltli  the 
jury  then  obtained. 

The  juror  Krause  was  challenfrrd  on  the 
ground  that  he  bad  served  in  the  resular 
panel  within  a  year.  How.  St.  {  75iM,  reads: 
"It  shall  be  a  good  cause  of  cballcDKe  to  any 
jorw,  In  any  court  of  record  In  this  state.  In 
addition  to  the  other  challenges  allowed  by 
law,  that  such  person  has  served  as  a  juror 
upon  the  regular  pauel.  or  as  talesman  In 
such  court,  at  any  time  within  one  year  pre- 
Ttous  to  such  challenge."  The  challenge 
stiould  have  been  allowed. 

Mr.  McNeal  was  challenged  because  his 
name  did  not  appear  upon  any  assessment 


roll  In  said  county,  and  because  he  was  not 
a  taxpayer  in  said  county.  The  statute  ap- 
pliciible  to  this  challenge  Is  found  In  How. 
St.  98  755-1,  755.').  It  clearly  contemplates 
that  Jurors  must  be  selected  from  portions 
whose  names  appear  on  the  assessment  roll 
of  the  township  or  ward,  and  this  was  so  held 
In  Schlacker  v.  Mining  Co.,  SO  Mich.  253,  50 
N.  W.  839.  See,  also.  Wise  v.  Lumber  Co..  86 
Mich.  40,  4S  N.  W.  <I05.  The  olialleuge  should 
have  been  sustained. 

The  next  assignments  of  error  to  be  con- 
sidered relate  to  the  ruling  of  the  court  lu 
overruling  the  challenges  for  cause  to  jurors, 
upon  the  ground  that  they  had  read  and 
talked  atraut  the  case,  and  had  formed  an  im- 
pression as  to  the  guilt  or  Innocence  of  the 
accused  that  would  require  testimony  to  re- 
move. 

It  has  been  repeatedly  held  in  this  state,  and 
may  be  regarded  as  the  well-settled  law,  that 
one  is  not  disqualified  from  senrlug  as  a  juror 
simply  because  he  has  heard  and  read  about 
the  case,  and  has  formed  an  Impression  based 
upon  what  he  has  heard  and  read,  if  the  im- 
pression ia  not  of  that  fixed  character  which 
repels  the  presumption  of  innocence.  How. 
St.  i  a>&l;  Holt  v.  People,  13  Mich.  228;  Peo- 
ple v.  Shufelt,  61  Mich.  237.  2S  N.  W.  79;  Peo- 
ple V.  Gage,  (J2  Mich.  271,  28  N.  W.  835.  In 
Holt  v.  People.  13  Mich.  228,  It  was  said: 
"To  r«iaire  that  jurors  shall  come  to  the  In- 
vestlgatiou  of  criminal  charges  with  miuds 
entirely  unimpressed  with  what  they  may 
have  heard  in  regard  to  them,  or  entirely 
without  information  concerning  them,  would 
be,  In  many  cases,  to  exclude  every  man  from 
the  panel  who  was  fit  to  sit  as  a  Juror."  This 
opinion  w«fi  appiTived  In  Stephens  v.  People, 
38  Mich.  730.  In  Teople  v.  Barker,  60  Mich. 
287,  27  N.  W.  5311,  it  was  held  'that  the  <^>in- 
ion  entertained  by  a  juror  which  disqualifies 
him  Is  an  opinion  of  that  fixed  character 
which  repels  the  presumption  of  Innocence 
in  a  criminal  case,  and  In  whose  mind  the 
accused  stands  eimdemned  already." 

Id  the  case  at  bar,  the  Juror  Collier  stated 
that  he  had  heard  what  purported  to  be  the 
facts  In  the  case;  that,  from  what  he  had 
heard,  he  had  formed  a  conditional  opinion 
as  to  the  guilt  or  Innocence  of  the  respondent; 
that  be  still  retained  that  opinion;  that  it 
would  take  evidence  to  remove  It.  "Q.  Could 
you  listen  to  the  law  and  evidence  as  It  would 
be  given  tn  this  case  tn  open  court,  and  on 
that,  solely,  decide  your  verdict?  A.  Yes, 
sir.  Q.  Have  you  talked  with  Mr.  Water- 
bury  about  thl8  fatu^'i  A.  I  have  heard  him 
talk;  yes,  sir.  y.  Did  he  tell  you  the  clr- 
cuuiHtanees  of  the  case  as  he  understood  it? 
A.  Yes,  sir.  Q.  Did  whiit  he  said  lead  you 
to  form  an  opinion  as  to  his  guilt  or  Inno- 
cence? A.  If  true,  if  what  he  stated  is  true, 
I  formed  an  opiulon.  Mr.  Wilson:  Mr.  Wa- 
terbury  is  on  the  Information  as  a  witness, 
and  I  challenge  the  juror  for  cause.  The 
Court:  Have  you  an  opinion  as  to  whether 
what  be  stated  Is  true  or  not?  A.  I  Buppon 
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he  stated  acconUnur  to  his  Ideas.  I  bave 
heard  this  thing  talked  from  the  time  It 
ttanspired  tmtll  the  present  time,  by  differ- 
ent ones.  Q.  From  ail  you  have  heard,  bare 
you  formed  an  opinion?  A.  No  posltiTe  oplD- 
lon;  Dt^  air.  Q.  You  Terlly  beliere  you  could 
iiear  the  evidence  In  this  case,  and  sit  as  a 
fair  and  impartial  Juror  until  after  the  bear^ 
tng  of  the  evidence  and  charge  of  the  court, 
and  raider  a  fair  and  impartial  verdict,  with- 
out reference  to  any  opinions  you  may  have 
in  this  case?  A.  That  Is  the  oj^ion  I  have." 
The  court  declined  to  excuse  the  juror,  and 
Mr.  WUsra  then  questioned  blm  further: 
"Q.  Have  you  beard  any  of  the  statements 
made  by  Waterbury  disputed?  A.  I  don't 
know  as  I  have.  Q.  If  you  b^eved  them 
then,  yon  would  believe  them  now?  A.  Ob, 
yes,  sir.  Q.  You  say  you  have  talked  with  a 
great  many  persms  about  this  case!  A.  Yes, 
air.  <^  Did  yon  ever  hear  any  one  state  that 
poison  bad  beKi  found  In  her  stomach?  A. 
Yes,  sir.  Q.  You  believed  that,  did  you?  A. 
Yes,  sir.  Q.  You  have  never  heard  It  dla- 
puted?  A.  No,  sir.  Q.  You  knew  Mr.  Wa- 
terbury was  one  of  the  Jury  at  the  coroner's 
Inquest?  A.  Yee,  sir.  Q.  You  talked  with 
blm  after  the  Inquest  had  been  held?  A.  Yes, 
air.  Q.  Did  any  of  this  lead  you  to  form  an 
opinion  at  that  time  as  to  the  guilt  or  In- 
aoceace  of  the  defoidant?  A.  Aa  I  said  be- 
fwe,  no  positive  opinion.  Q-  Would  you  re- 
quire eTldmce  In  the  trial  of  this  case  to  dis- 
prove the  statements  you  have  beard  made 
abont  it?  A.  Certahily;  yes,  sir.  Q.  Then 
you  would  enter  ufMm  the  trial  of  this  case 
at  least  wltb  some  oidnlon  In  the  matter? 
A.  Why,  I  suppose  so.  Q.  It  would  take  evlr 
denee  to  remove  that  opinion?  A.  Yes,  sir." 
Mr.  Wilson  renewed  his  challenge.  The  Juror 
aaid:  "Uy  verdict  would  have  to  be  innocent 
until  there  was  some  iwoof  of  his  guilt."  "By 
the  Court:  Have  you  any  opinion  as  to  the 
truthfulness  of  the  various  r^xirts  and  state- 
ments you  have  beard,  on  the  one  side  or 
the  other  of  this  case?  A.  I  believe  them  to 
be  true,  accordlns  to  their  understanding,  of 
course.  Q.  Have  you  any  opinion  as  to 
wbether  they  were  really  true  or  not?  A. 
I  am  unable  to  say."  The  court  oveiruled  the 
challenge,  and  the  defendant  excepted. 

In  the  case  of  F«opie  v.  Barker,  supra, 
tt  was  held,  in  addition  to  what  has  already 
been  (Hted,  that  *the  sources  of  Information 
are  lmp<»lant  in  determining  the  effect  likely 
to  have  been  produced  upon  the  mind  of  the 
Juror,  and  the  influence  Ukely  to  be  exerted 
upon  hla  Judgment;  but  the  human  mind  is 
so  constituted  that  impressions  made  upon 
It  which  lead  to  cortnln  conclusions,  whetlier 
reached  or  not,  will  always  require  other  fm- 
Iffesslons  to  be  made  to  eradicate  the  former 
ones;  In  other  words,  will  require  some  evi- 
dence to  remove  them-  We  are  all  conscious 
that  notions  entertained  by  us  are  not  all 
of  the  same  stalde  charactra',  and  range  all 
the  way  from  conviction,  which  Is  the  ulti- 
mate ^ect  of  ratiocination,  to  the  paHsIng 


commoit  or  Idle  wwds  that  leave  no  perma- 
nent impresidon.  The  qnestiiHi,  therefore^ 
must  be  always  one  of  degree;  and  the  trior 
Is  called  to  determine  wbether  the  opinion 
entertained  by  the  ^vrar  Is  of  that  fixed  or 
permanent  character  which  dlsquallfles  him 
from  coming  to  the  case  in  a  fair,  candid,  and 
Impartial  frame  of  mind,  which  Is  nnaETected 
with  prejudice  or  favor  to  dther  party."  In 
that  case  It  was  held  ttat  tbe  Juror  was  dls- 
quallfled.  A  like  holding  was  had  in  the 
«ase  ot  Stephens  v.  Pe<q;ile,  88  Mieb.  739.  In 
the  c»se  at  bar  the  Juror  had  talked  witii  a 
member  of  the  coroner's  Jury,  who  tcdd  him 
the  facto  as  he  Uiidwstood  them.  He  had 
talked  with  many  other  persons,  and  bad 
be«i  told  that  poison  bad  been  found  In  the 
stomach  oC  Urs.  Thacker,  and  had  beUeved 
it  to  be  true.  This  fact,  If  It  was  a  Cact. 
that  pofsou  was  found  In  tbe  stomach  of 
Mrs.  Thacker,  was  one  of  the  most  Important 
things  In  the  case  for  the  people  to  establish. 
A  Juror  who  believes  that  fact  to  exist  can- 
not be  said  to  be  in  a  ctaidltion  to  act  fairly, 
candidly,  and  imputlally.  Tbe  Juror  Collier 
should  have  been  excused  for  cause.  Ste- 
phens V.  People.  88  Bfldt  739;  ChUrcUll  v. 
GbKult  Judge,  56  SCich.  5M\  23  N.  W.  211; 
People  V.  Shuftit,  61  Mk:h.  237.  28  N.  W.  79; 
People  V.  Evaiw,  72  Mich.  367,  40  N.  W.  4T3. 

Mr.  Smith,  a  Juror,  was  excused  by  tbe 
court.  In  the  absMice  of  counsel  for  veqmnd- 
ent,  because  Us  buidness  would  suffer  If  he 
was  compelled  to  serve  aa  a  Juror.  This  la 
alleged  to  be  wor.  The  Juror  may  be  ex- 
cused at  ai^  time  before  he  Is  sworn,  for  any 
rttsoB  personal  to  himself,  wfalt^i  seons  suf- 
ficient to  tbe  Jadge.  Petvle  v.  Oarrln-.  46 
Mich.  412,  9  N.  W.  4S7.  It  was  not  error  to 
excuse  this  Juror. 

Mr.  Piatt,  wiio  asdsted  the  iRosecutlng  at- 
torney, was  not  a  resident  ot  Benoie  county. 
It  Is  claimed  that  he  was  disqualified  from 
acting  In  the  capacity  of  prosecuting  officer 
by  reason  of  his  nmresidence.  So  tar  «  we 
can  find,  the  question  Is  a  new  one  in  this 
stete.  How.  St  i  sno.  mrovldes  that  the 
prosecntlng  attorn^  may,  under  the  directlott 
of  the  court,  procure  assistance  In  the  trial 
of  felonies.  It  has  been  repeatedly  hebd  that 
this  may  be  done.  Melster  v.  People,  31 
Mich.  dS;  Sneed  v.  People,  88  MIcb.  2S1; 
Ulrich  V.  People,  39  Mich.  245;  People  v. 
Bemls.  51  Mich.  422,  16  X.  W.  794;  Webber 
i  V.  Barry,  flfl  Mich.  137,  33  N.  W.  289;  Peo- 
'  pie  V.  I<^hrman  (Mich.)  61  N.  W.  86S.  In  all 
of  these  cases  great  stress  la  laid  upon  tbe 
fact  that  the  attorney  so  employed  must  be 
impartial  and  disinterested.  To  h(M  that  the 
person  so  employed  must  be  a  resident  of  tbe 
county  would  have  the  practical  effect,  In 
newer  counties,  where  there  are  but  few 
attorneys,  of  depriving  the  prosecntlng  oflteer 
of  any  assistance,  while  tbere  Is  no  limit  to 
tbe  number  of  able  counsel  with  which  tbe 
respondent  may  surround  himself  If  be  or  his 
frtenda  are  able  to  employ  them.  In  the  ali- 
senee  of  any  decision  to  that  effect,  we  are 
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not  Inclined  to  hold  Mr.  Pratt  dtoqnallfled 
because  of  hifi  nonresldence. 

Dr.  Dean  vras  a  witness  for  the  people.  He 
was  graduated  from  the  Michigan  College  of 
Medicine  and  Surgery  In  March,  1804,  since 
which  time  he  has  been  In  the  practice  of  his 
profession.  He  studied  medicine  for  four 
years  before  graduation,  and  spent  one  year 
In  the  practice  of  medicine  In  the  Hospital 
in  Detroit,  un<tor  the  Instruction  of  the  hos- 
pital physician.  He  was  called  to  attend 
Mrs.  Thacker  during  her  last  Illness.  In  his  i 
testimony  he  described  in  detail  her  condi- 
tion, Rppearance,  and  actions,  and  his  treat- 
ment of  her.  He  was  asked  whether  he  saw 
any  erldence  that  led  him  to  suspect  that 
Mrs.  Tbacker  had  been  poisoned.  This  was 
objected  to,  on  the  ground  that  Dr.  Dean 
had  not  shown  himself  competent  to  testify; 
that  it  did  not  appear  that  be  had  ever  treat- 
ed a  person  who  had  been  jmlsoned,  or  had 
ever  seen  me  treated  by  other  physicians. 
The  objection  was  oTemiled,  and  he  was  al- 
lowed to  testify.  This  brings  us  to  the  ques- 
tion as  to  wtiether  a  practicing  physician, 
who  has  read  the  books  and  had  the  benefit 
of  tnstmctors  nntll  his  mind  Is  so  well  trained 
that  he  is  able  to  take  hta  degree  as  an  M. 
D.,  and  who  is  anthorized  by  the  law  to  prac- 
tice medicine,  and  to  prescribe  remedies  for  i 
persons  who  have  been  poisoned,  either  by  { 
accident  or  design,  may  express  his  opinion  \ 
as  to  whether  a  elven  case  Is  one  of  poison-  | 
Ing  or  not,  or  whether.  In  addition  to  the  | 
abore  qoaUflcatlons.  be  must  have  bad  actu-  j 
al  experimce  in  poisoning  cases  before  he  can  , 
testify.  The  authorities  are  conflicting.  In 
Soquet  T.  State,  72  Wis.  659.  40  N.  W.  891, 
It  was  b^d  **that  on  a  trial  for  murder,  by 
poisoning,  a  medical  witness  is  not  qualified 
to  glre  an  opinion  that  the  symptoms  of  the 
last  sickness  of  the  deceased  indicated  poison- 
ing by  arsenic,  when  be  had  never  seen  a 
case  or  had  any  experience  whatever  In  cases 
of  arsenical  poisoning,  and  all  that  he  knows 
on  the  subject  is  derived  from  medical  or  scl- 
entiflc  books  and  medical  instruction."  In  ' 
that  case,  ntitbe'-  jf  the  witnesses  called  was 
a  graduate  of  a  medical  college.  The  case 
of  Boyle  v.  State,  67  Wia  472, 15  N.  W.  827,  Is 
tited  by  counsel  to  the  same  effect;  but  all 
that  case  holds  ta  tbat  medical  books  cannot 
be  read  In  evidence  nor  can  expert  witnesses 
testify  to  statements  made  therein,  and  it  la 
alBo  Inadmissible  to  permit  the  reading  of  such 
books  to  the  Jury.  In  Rog.  Exp,  Test.  p.  45,  it  is 
said:  "A  witness  otherwise  qualified  may  ex- 
press an  opinion  on  a  matter  pertaining  to  his 
■pecial  calling  or  profesBlon,  although  his 
knowledg«of  that  particular  matter  is  derived 
from  study,  rather  than  from  actual  experience. 
It  is  the  doctrine  of  the  courts  that  study 
of  a  matter,  without  practical  experience  In 
regard  to  it,  may  qualify  a  witness  as  an 
expert."  On  page  99  of  the  same  authority, 
it  Is  8tat«l:  "The  principle  Is  well  estal> 
Wished  that  physicians  and  surgeons  of  prac- 
tice and  experience  are  experts  in  medicine 


and  surgery,  and  their  opinions  are  admissi- 
ble in  evidence  upon  questions  tbat  are  strict- 
ly and  legitimately  In  their  profession  and 
practice."  Many  cases  are  cited.  In  Slebert 
V.  People,  143  111  571  32  N.  E.  431,  tt  WR8 
held  tbat  practicing  phyBicians,  who  are 
graduates  of  a  medical  coU^,  are  competent 
to  testify  as  experts  on  the  subject  of  ar- 
senical poisoning,  altbongh  It  is  not  Shown 
that  they  hare  had  any  experience  In  poison- 
ing cases.  See  State  t.  Terrell.  12  Rich. 
Law.  321;  MltcbeU  v.  State,  68  Ala.  417; 
State  Wood,  53  N.  H.  484.  On  the  subject 
of  opintotts  based  on  study,  an  opInUm  pro- 
nounced the  late  Justice  Campbdl  is  of  In- 
terest. "No  one  has  any  title  to  respect  as 
an  expert,  or  has  any  right  to  give  an  opin- 
ion upon  the  stand,  unless  as  his  own  opin- 
ion; and,  if  he  has  not  given  the  subject 
Involved  such  careful  and  discriminating 
study  as  has  resulted  in  the  formation  of  a 
definite  opinion,  be  lias  no  business  to  give 
It  Such  an  opinion  can  only  safely  be  made 
or  expressed  by  persiHis  who  have  made  the 
scientific  questions  involved  matters  of  defi- 
nite and  Intelllg^t  study,  and  who  have 
by  such  appltcatlou  made  up  their  own 
minds.  In  doing  so.  It  is  their  business  to  re- 
sort to  such  aids  of  reading  and  study  as 
they  have  reason  to  believe  contain  the  in- 
formation they  need.  This  will  naturally  In- 
clude the  literature  of  the  subject.  But  If 
they  have  only  taken  trouble  enough  to  find, 
or  sui^KMe  they  'find,  certain  authors  say  cer- 
tain thli^,  without  further  satisfying  them- 
selves how  reliable  such  statements  are,  their 
own  opinions  must  be  of  very  moderate  val- 
ue, and,  whether  correct  or  Incorrect,  cannot 
be  fortified  before  a  Jury  by  statements  of 
what  those  authors  hold  on  the  subject.  The 
Jury  are  only  concerned  te  know  wliat  the 
witness  thinks,  and  what  capacity  and  Judg- 
ment he  shows  to  make  his  opinion  worthy 
of  respect.  •  •  •  Upon  medical  questions, 
while  persons  may  tMti^  whose  knowledge 
Is  chiefly  theoretical,  there  can  be  no  ques- 
tion of  the  superior  value  of  practical  knowl- 
edge combined  with  the  theoretical,  especially 
on  such  matters  as  Involve  the  Interpretation 
of  symptoms  and  actions  of  the  sick."  Peo- 
ple V.  Millard,  53  Mich.  63,  18  N.  W.  562. 
Does  It  not  follow,  logically,  that  If  the  wit- 
ness has  given  the  subject  of  poisons  such 
careful  and  discriminating  study,  by  reading 
the  literature  of  the  subject,  and  listening 
to  the  lectures  of  Instructors  who  hare  made 
a  specialty  of  the  subject,  so  that  his  study 
has  resulted  in  the  formation  of  a  deflnlte 
opinion,  that  he  may  express  It,  and  that, 
when  expressed.  It  may  be  considered  by 
the  Jury?  We  think  so.  and  the  Jury  should 
give  the  opinion  so  expressed  Just  such 
weight  as,  in  riew  of  all  the  testimony,  they 
think  It  is  entitled  to.  No  error  was  commit- 
ted In  the  admission  of  the  testimony  of  the 
medical  witness. 

A  serious  question  Is  raised  In  relation  to 
the  testimony  of  Miss  Spencer^wid  the  <^rge 
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of  the  Judge  In  relation  to  it  Miss  Spencer 
was  a  sister  of  Mrs.  Tbacker,  and  was  an  in- 
mate of  the  Tliacker  household  durlag  the 
last  illness  of  Mra.  Tbaclcer.  It  was  the 
claim  of  ttic  prosecutioD  ttiat  the  rcBiwadent, 
at  the  same  time  he  was  poisoning  his  wife, 
was  also  poisoning  Miss  Spencer,  and  testi- 
mony was  Introduced  which  it  is  claimed 
tended  to  show  this  to  be  true.  In  dlscnssiug 
the  testimony  upon  this  branch  of  the  case, 
the  learned  trial  judge  made  use  of  the  follow- 
*  Ing  language:  "Testimony  has  been  allowed 
in  this  case  tending  to  show  that  poistm  was 
found  In  the  food  of  one  Charlotte  Spencer, 
who  was  an  Inmate  ot  Mr.  Thacker's  house- 
hold, and  a  sister  of  his  wife;  that  the  pow- 
der was  found  at  dlflerrat  times;  and  that 
It  was  put  there  hy  design.  This  testimony, 
If  you  tlnd  It  to  be  true,  can  only  be  constd- 
«ed  an  far  aa  it  may  tend  to  cwUrm,  cor- 
roborate, explain,  or  modify,  or  otttnwise 
throw  Ught  upou,  the  question  of  whether  the 
deceased  came  to  her  death  by  lulson,  and  by 
whom  said  pcdson  was  administered.  In  oth- 
er words,  even  if  you  should  believe  from  the 
evidence  that  poiscm  was  found  In  the  food 
ot  Miss  Spencer,  and  that  the  same  was 
placed  th«e  by  tte  respondent  for  the  pur- 
pose and  with  the  Intent  to  take  her  life, 
still  you  would  not  be  Justified  in  finding  the 
reqiondait  gnllty  of  the  offense  charged,  but 
you  may  consider  this  evidence  In  determin- 
ing the  facts  as  to  tbe  death  of  Mrs.  Anna 
Tfaacker,  and  as  to  whether  she  came  to  her 
death  by  poison,  and.  If  so,  by  whom  the  same 
was  prepared  or  administered."  He  further 
charged  the  Jury  tha^  In  considering  tbe  qnes- 
tUm  as  to  whether  Mrs.  Thacker  died  a  nat- 
ural death  or  was  poisoned,  "you  may  con- 
sider the  testimony  in  relation  to  the  powder 
found  In  the  food  and  water  pr^red  for  Miss 
Spencer,  and  whether  the  same  was  poison- 
ous. If  you  should  find  such  powder  was  found 
In  her  food  and  drink;  and  If.  after  a  full  and 
careful  consideration  of  the  evidence  in  the 
case,  and  all  of  It,  you  should  find,  bej-ond  a 
reasonable  doubt,  that  Anna  Thacker  came  to 
her  death,  or  that  her  death  was  hastened, 
poison,  then  you  can  proceed  to  consider  the 
further  qoestlon  as  to  the  respondent's  re- 
sponsibility In  relation  thereto."  This  was 
only  another  way  of  saying  to  the  Jury  that, 
If  they  found  the  respondent  pcrfsoned  Miss 
Spencer,  It  was  probable  he  poisoned  his  wife; 
or.  In  other  words,  that  evidence  of  an  of- 
faue  committed  by  the  re^ondent  of  which 
he  is  not  chai^ced  In  the  InformaticHi  may  be 
cooddered  to  establish  his  guilt  of  the  offense 
which  is  rhnrged  against  hlro  in  the  Infonna- 
tlon. 

In  support  of  the  admission  of  the  testimony 
relative  to  the  attempt  to  poison  Miss  Spencer 
and  the  charge  of  the-Ju^  In  relation  there- 
to, we  are  cited  to  the  recent  case  of  Peo- 
ple V.  Seaman  (Mich.)  05  N.  W.  203,  where  It 
was  held  that  where  a  respondent  was  char- 
ged with  manalanghtcr  by  ab<ntion,  and  there 
was  evld«ioe  that  the  premature  birth  renult- 


ed  from  accidental  causea,  and  the  evidence  of 
guilt  was  cIrcumBtantiat,  It  was  not  error  to 
admit  evidence  that  defendant  procured  other 
abortions  wlthiu  about  a  year  previous  to  the 
om  charged.    Mr.  Justice  McGrath  wrote  a 
very  exhaustive  opinion  in  that  case.  In  which 
he  c(^ted  all  the  authorltlea  bearing  upon 
that  subject    It  will  not  be  necessary  to  dte 
them  in  detail  here,  as  they  are  easily  accessi- 
ble by  a  reference  to  that  case.    In  deciding 
the  case,  the  learned  Judge  said:    "The  gen- 
eral rule  Is  that  evidence  shall  be  confined  to 
tbe  issue,  and  that  on  a  trial  for  felony,  the 
prosecution  will  not  generally  be  permitted  to 
give  evidence  tending  to  prove  the  defendant 
gttllty  of  another  distinct  and  Independent  fel- 
ony.  There  are,  however,  exceptions  to  this 
rule.   The  other  offense  may  be  a  part  of  tbe 
res  gestae,  or  the  ptoat  thereof  may  be  admis- 
sible to  show  motive."   Then  comes  a  dta- 
,  tion  of  the  cases,  and  the  court  adds:  "Some 
of  these  authorities  would  seem  to  be  border 
cases,  but  they  Illustrate  the  tendency  of  the 
courts  to  allow  the  introduction  of  this  class 
!  of  testimony  to  repel  the  Inference  that  tbe 
I  cause  was  an  accidental  one,  m  cases  where 
i  auch  Inference  might  otherwise  fibtaln.  Upon, 
^nciple  and  authority.  It  is  clear  that  a  fel- 
onious Intent  Is  an  essmUal  ingredlmt  of  the 
CTime  charged;  and  when  the  act  done  ia 
chilmed  to  have  been  Innocoitly  or  acddoital- 
ly  done,  or  by  mistake,  or  when  the  result  Is 
claimed  to  have  followed  an  act  lawfully 
done  for  a  legitimate  purpose,  or  where  there 
Is  room  tw  such  an  infmnoe,  it  is  proper  to 
;  diaracterise  the  act  by  prooC  of  oth^  like  acts 
;  producing  the  same  result  as  tending  to  show 
I  guUty  laiowledge,  and  the  Intent  or  purpose 
I  with  which  the  particular  act  was  dtMie,  and 
:  to  rebut  the  presumption  that  might  others 
wise  obtaln,"~«ltlng  many  cases.   Kone  of 
I  these  cases  go  so  fiar  as  to  hold  that  to  estab- 
'  llsh  the  commlssltm  of  the  substantive  act 
j  charged  in  the  information,  you  can  give  tea- 
I  tlmony  of  tbe  oommlsaloii  of  other  offenses. 
<  If  there  was  evidence  In  the  case  at  bar  that 
i  Mr.  Thacker  had  administered  ptrison  to  his 
wife.  It  would  have  been  eompet«kt  as  beor- 
I  ing  upon  hlB  motive  oi'  intent  In  admlnlster- 
I  ing  the  poison,  to  show  that,  at  about  the 
'  same  time,  he  was  giving  poison  to  tbe  sister 
I  of  his  wife,  who  was  also  an  Inmate  of  his 
household.    Had  the  trial  Judge  United  tbe 
use  of  this  testimony  to  that  purpose,  there 
would  have  been  no  wror;  but  wheo  he  went 
furUier,  and  informed  the  Jury  that  they 
might  consider  thia  testimony  for  the  purpose 
of  establldilng  whether  tbe  respondent  m  lact 
administered  poison,  he  went  further  than 
any  of  the  cases  go,  and  announced  a  doctrine 
that  would  lie  exceedinjidy  dangerous  to  fol- 
low. 

It  is  not  necessary  to  consider  the  other  a»- 
stgnments  of  error.  They  are  not  well  taken, 
or  are  not  likely  to  be  repeated.  The  Jadg<- 
mcnt  of  the  court  below  is  reversed,  and  a 
new  trial  ordered.  Tbe  other  Jostioes  con- 
cun-cd. 
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PEOPLE  WEAVER. 
(Supreme  Court  of  Michixao.    March  24,  1890.) 
HoiIICIDI  —  Dtisg  Dbclabatioxs— Isbtkuctioss. 

1.  On  a  trial  for  murder  Iqr  shooting,  evi- 
dence that  deceased,  balf  an  hour  aft«  o^ng 
afaot,  told  the  doctor  that  she  believed  she  could 
not  live,  and  that  he  theo  informed  her  that  her 
case  was  hopeless,  warrants  the  admis^iion,  as 
djinc  dedaratlons.  of  her  sUtemeuts  then  made 
to  toe  doctor,  and  her  sworn  statement  msd« 
font  hours  later,  though  she  did  not  die  till  six 
days  later. 

2.  It  is  sufficient  if  requested  Instructions  in 
criminal  cases  are  substantially  given. 

Error  to  circuit  court,  St  Joseph  county: 
0«orge  L.  Yaple,  Judge. 

John  W.  Weaver  was  coovicted  of  murder, 
and  brings  error.  Affirmed. 

Newton  H.  Barnard,  for  appellant  Fred. 
A.  Blvnud,  Atty.  Oen.,  and  Blabop  E.  An- 
drews, PniA.  Atty..  for  the  People. 

MOORE.  J.  Tbe  respondent  was  convict- 
ed of  murder  In  tbe  second  degree.  Be  and 
one  Tempia  Ann  Cotton,  colored  people,  were 
llTing  together  at  Three  Rivers,  tbongb  not 
married  to  each  other.  Two  or  three  days 
prior  to  the  13th  oi  December,  1802,  she  and 
one  Bradford  had  gone  to  OaasopollB  togeth- 
er. This  did  not  please  Weaver.  She  re- 
turned borne  about  5  o'clock  in  tbe  aftornoon 
of  December  13th.  That  evening  the  re- 
spondent had  blB  revolTW  fitted  wltb  cart- 
ridges.  At  about  S  or  4  o'clock  the  next 
moming,  she  went  Into  the  room  where 
Weaver  slept.  About  4  o'clodc  he  shot  her 
three  times.  What  occurred  before  the 
shooting  is  disputed.  Mrs.  Ootton  died  at  S 
o'clock  Deconber  lOtb.  Before  dying,  she 
made  declarations  as  to  the  occurrences  of 
the  shooting,  which  were  admitted  In  evi- 
dence as  dying  (leclarations.  This  la  assign- 
ed as  error.  Tbe  shooting  was  at  4  o'clo<dc. 
Or.  Scldmore  got  there  not  to  exceed  a  half 
hour  later,  and  found  her  in  her  night  cloth- 
ing, lying  on  a  couch,  quite  bloody.  After 
examining  her,  he  came  to  the  concltwlon 
that  at  leaxt  one  of  tbe  shots  was  fatal.  The 
doctor  said  to  Mrs.  Ootton  that  while  there  was 
life  there  was  hope.  She  expressed  to  him  a 
desire  to  live,  tbougb  she  did  not  think  she 
could  live.  She  said  sbe  could  live  but  a  lit- 
tle bit  The  doctor  informed  h«r  that  it  was 
practically  a  hopeless  case  Tbe  doctor  was 
then  allowed  to  state  what  she  said  about 
tbe  shooting.  Mr.  Van  Horn,  a  justice  of  the 
peace,  also  had  a  ctmversation  with  Mrs. 
Cotton,  on  the  same  day,  lasting  from  about 
0  o'clock  until  12,  and  took  her  statement  In 
writing,  which  was  sworn  to.  Before  tak- 
ing her  statement  he  asked  bw  whether, 
from  the  knowledge  of  herself  and  what  tbe 
do<'tor  tiad  said  to  her  receding  her  condi- 
tion, she  believed  she  would  live.  She  an- 
swered that  she  thought  probably  sbe  must 
die,  but  sbe  hoped  for  tbe  best  In  the  writing 
were  these  words:  "From  the  doctor's  state- 
ment and  my  own  feelings,  I  believe  1  am 


liable  to  die  from  tbe  wounds;  and  It  Is  In 
full  view  of  mj  probable  deatb  that  I  make 
these  Btatem«[its  under  oath.**  Mr.  Van  Horn 
was  allowed  to  testify  as  to  what  was  stated 
to  blm  orally  by  Mrs.  Cotton,  and  tbe  written 
statement  was  read  In  evidence.  This  was 
alleged  to  be  error.  His  testlmMiy  as  to 
oral  statements  was  stricken  out. 

In  People  v.  Simpson,  48  Mich.  477,  12  N. 
W.  082,  it  was  decided:  "It  is  incumbent 
upon  the  proseeutton,  before  oflEexlng  what 
is  claimed  to  have  beoi  dying  dedaratlMis, 
to  show  that  they  were  made  under  a  sense 
of  impending  death.  It  is  not  necessary  to 
Bhow  that  the  Injured  persm  so  stated  at  or 
alwut  the  time,  or  that  ai^  pdrwn  In  his  or 
her  presence  or  hearing  said  that  death 
must  speedily  ensue.  The  fact  may  be  prov- 
ed, like  any  otiier  fact  In  the  case,  in  tlie 
light  of  snrronndlng  circumstances.  •  •  * 
In  this  case  tbne  was  certainly  evldoice 
from  which  the  court  below,  under  the  ruling 
made,  must  have  been  satisfied  that  the  de- 
ceased was  under  the  impression  that  death 
was  impending;  and  the  case  would  require 
to  be  a  very  strong  one  to  justify  this  court 
who  did  not  see  the  witnesses,  in  arrivliq;  at 
a  different  conclusion."  Tbe  princii^e  under 
discussion  here  has  been  before  this  court  in 
so  many  cases,  the  last  one  being  tbe  ease  of 
People  V.  Beveriy  (decided  this  term)  66  N. 
W.  379,  that  we  do  not  deem  It  necessaTT  to 
review  the  cases.  The  court  did  not  err  in 
admitting  this  testimony. 

Complaint  is  made  of  the  refusal  of  tbe 
trial  court  to  give  respondent's  requests 
bearing  upon  the  questions  of  Insanity  and  a 
diseased  mind.  The  record  discloses  no  evi- 
dence upon  which  to  predicate  these  re- 
quesu;  but  conceding  that  the  recwd  does 
not  show  all  the  testimony,  the  learned  trial 
judge  carefully  and  correctly  steted  tbe  law 
bearing  upon  both  of  these  questions.  It  Is 
not  necessary  that  he  adopt  tbe  language  of 
counsel,  if  be  does.  In  fact  state  the  law  cor- 
rectly as  applicable  to  tbe  facte  and  the  dif- 
ferent theories  oi  counsel.  "Hie  trial  court 
carefully  guarded  ell  tbe  legal  righte  of  the 
respondent.  He  was  legally  and  property 
convicted  of  an  atrocious  crime.  Tbe  case 
is  affirmed.   Tbe  other  Justices  concurred. 


LONGYEAR  et  al.  v.  MIKNB80TA 
LUMBER  CO. 
(Supreme  Court  of  Michigan.    March  24,  1806.) 

AtTACBMBST— COMPHIXT— ArPIDAVIT— Vabiascs 
— Urmdbkbk. 

In  an  action  commenced  hf  attachment 
that  the  attachment  affidavit  alleges  a  cause 
of  action  as  for  a  trespass  to  land  by  cutting  tim- 
ber, whereas  the  -jomplaint  is  for  a  conversion 
of  the  timber,  is  not  ground  for  demmfrer,  bat  for 
a  summary  application  to  set  tbe  dsdaratloa 
aside. 

Error  to  circuit  court  GogeUc  ooun^; 
Norman  W.  Haire,  Judge. 
Action  by  John  M.  Loogyeai^  and  anothw 
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against  the  Mbmeeota  Lumber  Company.  A 
d^urrer  to  tbe  c<»niriaint  was  sustained, 
aod  plalntiffB  brbig  error.  Reversed. 

i'^ndB  P.  Hldlam  (Irving  D.  Uanacom,  of 
conns^),  for  apiKllanta.  Gbarles  B.  Miller, 
Ax-  B^iellee. 

MOORE,  J.  The  plaintiffs  commenced  suit 
against  tbe  defendant,  a  foreign  corporation, 
by  attachment;  filing,  as  a  basis  for  said  pro- 
ceeding, an  affidavit  in  which  it  is  stated  that 
d^endant  is  indebted  to  pLdintlffB  in  the 
sum  of  fl,038;  *  •  *  'that  It  is  due 
*  *  *  for  various  trespasses  done"  by  aafd 
defendant  on  lauds  belonging  to  said  plain- 
tiffs, as  tierelBafter  described.  "And  depo- 
nent further  says  that  during  the  winter  of 
1S82  and  1893  the  Minnesota  Lumber  Com- 
pany, by  divers  agmts  and  employfis  of  the 
said  company,  entered  upon  a  certain  piece 
of  land  situated  in  Michigan,  known  and  de- 
scribed as  the  'southeast  quarter  of  the 
northeast  quarter  of  section  thirty-one,  town 
forty-five  north,  range  thirty-eight  west,'  and 
cut  and  felled  thereon  one  white  pine  tree, 
and  took  and  carried  the  same  away. '  Then 
came,  In  the  affidavit,  statements  of  other 
acts  of  entering,  upon  several  other  descrip- 
tions of  land,  and  cutting  and  carrying  away 
trees*  which  acts  ue  dascribed  in  sabstan- 
tially  the  same  language  aa  that  quoted 
above,  and  then  comes  this  language:  "And 
deponent  further  says  that  by  reason  of  the 
said  several  trespasses  committed  by  the 
said  Minnesota  Lumber  Company,  as  abore 
deacribed,  the  said  John  M.  Longyaar  and 
the  said  Frederick  Ayer.  plaintiffs  in  the  an- 
nexed writ  of  attadunent,  have  been  dam- 
aged to  the  extent  of  $1,038.39,  aa  near  as 
deponmt  can  esldmata.  And  deponent  fur- 
ther says  that  the  said  Minnesota  Lumber 
Company,  defendant  in  the  annued  writ  of 
attachment.  Is  now  Justly  indebted  to  the 
said  John  M.  Longyear  and  the  said  Fred- 
erick Ayer,  plaintiffs  in  the  annexed  writ  of 
attachment,  In  the  sum  of  $1,03&39,  as  near 
as  d^nent  can  estimate  the  same,  orer  and 
above  all  legal  set-offs,  and  that  the  said  sum 
of  money  is  now  due  and  payable  fw  the 
wioos  trespasses  above  aet  forth.  And 
deponent  further  says  that  tbe  said  Min- 
nesota Lumber  Company  is  a  fweign  corpo- 
ration, existing  virtue  of  the  laws  of  the 
state  of  Minnesota,  and  that  the  said  Min- 
nesota Lumber  Company  Is  now  the  owner 
of  property  wltUa  the  state  of  Michigan. 
And  deponent  says  that  tlie  said  several 
causes  ot  action  above  described,  for  which 
the  annexed  writ  of  atbuhment  Is  Issued, 
arose  In  the  state  ot  Michigan,  aa  above  set 
forth,  and  further  dqionent  says  not"  Later 
a  declaration  was  filed,  which  was  demurred 
to  when  an  amended  declaration  was  filed, 
which,  after  the  formal  commencement, 
reads  aa  follows:  "For  that  the  said  plain- 
tiffs on,  to  wit,  the  13th  day  of  Decembear, 
1892,  at  the  coun^  of  Gogebic,  and  atate  of 
vtnMgmn^  wef  lawfully  possessed,  as  of 
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their  own  prc^rty,  of  one  white  pine  tree, 
cut  and  felled  and  lying  proatrate,  of  the 
value  of  $lf>,  and,  being  so  possessed  there- 
of, tlie  said  plaintiffs  afterwards,  to  wit, 
on  tbe  day  and  place  last  aforesaid,  casually 
lost  the  same  out  of  their  possessim,  and 
the  said  one  white  pine  tree  afterwards,  to 
wit,  on  tbe  13th  day  of  December,  1802,  at 
the  said  county  of  Gogebic,  came  Into  tbe 
hands  of  the  defendant  by  finding;  yet  said 
defendant,  well  knowing  the  premises,  has 
not,  although  often  requested  so  to  do,  de- 
livered the  said  one  white  pine  tree  to  the 
said  plaintiffs,  but  afterwards,  to  wit,  on  the 
13th  day  of  December,  1882,  at  tlie  said 
county  of  Gogebic,  wrongfully  converted  and 
disposed  of  the  same  to  its  own  use.  To  the 
damage  of  the  plaintiffs,  fifteen  dollars.*' 
Two  other  counts  of  a  similar  character  were 
contained  in  the  declaration.  Defendant  de- 
murred to  this  declaration,  claiming  there 
was  a  fatal  variance  between  the  cause  of  ac- 
tion stated  in  it  and  the  cause  of  action  stat- 
ed in  the  affidavit  tor  attachment  Tlie  cir- 
cuit judge  sustained  the  demurrer,  and  tbe 
case  is  brought  hwe  for  review. 

The  defendant  does  not  question  the  valid- 
ity of  the  affidavit  to  base  an  attachment  up* 
on,  but  it  Is  his  contentlim  that  while  it 
may  be  deemed  entirely  sufficient  for  tbe 
purpose  of  allowing  tbe  issue  of  an  attach- 
ment in  an  action  of  trespass  to  real  estate. 
It  is  not  sufficient  to  anthoriae  tbe  Issuliuc  ot 
an  attachment  In  an  actlra  for  the  conver- 
sion of  p«sonal  property,  and  that  as  it 
would  not  authwlce  the  isening  of  a  writ  of 
attachmoit  for  coovecsloo,  there  was  no  suit 
of  that  character  commenced,  and  the  ]daii^ 
tiffs  cannot  be  allowed  to  declare  In  an  ac- 
tion of  trover  In  this  proceeding.  It  la  claim- 
ed on  the  part  of  tbe  plalntUto  Oiat  Act  Na 
89,  Laws  1808,  auttaorlring  the  commence- 
ment of  suits  by  attachment  only  requires 
that  tbe  affidavit  slwU  state  a  anise  of  ac- 
tloB,  and  tliat  a  cause  of  action  la  "Oie  union 
ot  a  tight  in  the  plaintiff,  and  an  Invasion  of 
such  right  by  tbe  defendant*';  citing  Poet  v. 
Campan,  42  Hlch.  90,  3  N.  W.  272.  The 
plaintiffs  also  claim  that  the  statement  of 
fkfits  in  the  affidavit  not  only  shows  a  tres- 
pass to  die  realty,  but  also  shows  a  conver- 
sion of  tbe  trees  and  logs  ifter  tbey  were 
separated  from  the  soU,  and  that  there  was 
no  variance  between  tibe  cause  of  action  stat- 
ed in  the  declaration  and  the  canae  ot  action 
as  stated  In  the  affidavit.  They  also  daim 
that,  the  moment  tbe  trees  were  severed  from 
the  soil,  they  became  personal  property,  and 
tbe  taking  away  ot  them  amounted  to  a 
conversion;  citing  Osoley,  Torts,  p.  449;  Final 
V.  Backus.  18  Mieh.  218;  Vood  v.  Blllott  51 
Mich.  330.  16  N.  W.  OfM;  and  a  large  nnm- 
ber  of  other  cases.  It  Is  not  our  <q»lnlott 
that  there  is  a  fbtal  variance  between  the 
declaration  and  the  fttcts  stated  In  Uie  at- 
fldavit  In  tbe  case  ot  Pet^  t.  Judge  of 
Wayne  Circuit  Court  27  Mich.  86,  It  waa 
held  that  a  declaiatkm  could  not  be  set  aalda 
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.for  a  Tariaoce  from  the  writ  It  la  not  nec- 
essary, however.  Id  tbe  diaposltion  of  this 
case,  upon  tbe  record  as  now  made,  to  pass 
upon  either  of  these  coatenticms.  The  mle, 
as  stated  in  Chltty,  is:  "It  is  an  IndispeDsa- 
ble  requisite  of  every  declaration  that  It  sub- 
stantially adhere  to  tbe  form  of  action  stated 
In  the  process,  and,  If  It  deviates,  the  defend- 
ant may  apj^y  to  the  court  or  Judge  to  set 
aside  the  declaration  for  irregularity,  so  that 
the  plaintiff  must  abandon  his  first  process, 
and  issue  a  fresh  writ,  stating  the  form  of 
action  adapted  to  that  in  his  declaration. 
The  objection  is  not  ground  of  demurrer  to 
the  dedaratioD,  but  merely  a  summary  ap- 
plication to  set  aside  tbe  declaration  for  Ir- 
regularity." 1  Chit.  PI.  p.  269;  Rogers  v. 
Rogers,  4  Johns.  484.  The  demurrw  should 
have  been  overruled.  The  case  Is  reversed, 
with  costs.  The  other  Justices  concurred. 


LEWIS  T.  BMBRY. 
(Su^eow  Court  of  Uichigao.   March  24,  1896.) 

XlZPIST  TnTIMONT--COMrBTB!tCT  OT  BhPLOTS— 

DOTT  o*  IIastih  IX  Sblkotioh  or  Sbbtants. 

1.  In  an  action  uainat  a  master  for  Id- 
jnrfea  alteged  to  have  been  caused  by  his  uogli- 
gence  in  employing  an  incomjjetent  person  as 
head  nwyer  in  a  sawmill,  witneasea  who  hod 
seen  sodi  peismt  engaged  in  his  emplorment,  and 
who  were  familiar  wiui  the  requirements  of  the 
place,  may  testify  as  to  whether  be  was  compe- 
t«it. 

2.  The  maatcr'i  duty  to  his  servants,  in  the 
pm[)loyment  of  fellow  servaats,  is  to  use  all  or- 
dinal? care  in  the  selection  and  retention  of  com- 
petent msD, 

Error  to  circuit  court,  Iosco  county;  Wil- 
liam H.  Simpson,  Judge. 

Action  by  Grant  Lewis  against  Temple 
■glmery.  There  was  a  Judgment  for  plain- 
Mff,  and  defendant  brings  error  Reversed. 

Henry  &  Pugh,  for  appellant.  W.  K.  De- 
pew,  for  appellee.  . 

M0NTG0MER7,  J.  Tbe  plaintiff  waa  em- 
ployed  in  defendant's  sawmlU  as  tail  saw- 
yer. He  received  an  injury  by  reason  of  the 
carriage  getting  beyond  tbe  control  of  tbe 
bead  sawyer,  one  Fred  Herrtngton.  Tbe 
questions  open  for  litigation  on  tbe  record 
were  whether  Herrlngton  was,  at  the  time, 
a  competent  sawyer,  and,  If  not,  whether 
tbe  defendant  had  used  due  care  In  employ- 
ing him  In  that  capacity,  or  in  putting  him 
to  that  work.  It  appears  that,  at  this  time, 
Herrington  had  never  been  steadily  employ- 
ed as  head  sawyer;  that  his  usual  emirioy- 
ment  was  that  of  setter;  that,  from  time  to 
time,  on  the  occasion  of  tbe  absence  of  the 
head  sawyer,  he  had  acted  in  that  capacity; 
and  that,  at  the  time  in  question,  the  head 
sawyer  bad  been  absent  on  account  of  sick- 
ness for  some  eight  days,  and  Herrington 
bad  taken  his  place.  The  defendant  and  his 
foreman,  who  testified  that  he  was  author- 
tzed  to  employ  the  men  and  judge  of  their 
competency,  and  who  set  Herrington  to 


woA  aa  head  sawyer,  knew.  In  a  gennaJ 
way,  of  his  qtiallflcations,  and  that  his  ura- 
al  work  was  that  ot  a  setter.  Tbe  Jury 
found  a  verdict  for  the  plaintiff,  and  defend- 
ant brings  error.  The  record  contains  nu- 
merous assignments  of  error,  but  we  pass 
over  those  which  are  not  likely  to  arise  on 
a  new  trial, 

L  Defendant  called,  as  a  witness,  the  fore- 
man of  the  mill  and  the  bead  sawyer,  with 
whom  Herrington  had  worked,  and  asked 
them  to  state  whether  Herrington  was  a 
competent  head  sawyer.  This  testimony 
was  objected  to  and  excluded.  We  tblnk 
this  was  error.  While  the  opinion  of  these 
witnesses  would  not  be  conclusive  upon  tbe 
Jury,  and  tbe  Jury  might  find,  from  the  want 
of  racperience  of  Herrington,  and  tbe  nature 
of  the  injury,  that  he  was  incompetent,  yet 
the  opinions  of  those  who  bad  seen  him  en- 
gaged In  this  employment,  and  who  are  fa- 
miliar with  the  requirements  of  the  place, 
are  competent  to  be  received  and  weighed 
by  the  Jury.  While  we  are  cited  to  no  case 
in  Michigan  direcUy  in  point,  we  find  that 
such  testimony  has  been  reoelved  In  other 
Jurisdictions.  In  Railway  Co.  v.  Patton 
(Tex.  Sup.)  »  S.  W.  173,  it  is  deemed  com- 
petent to  inquire  of  a  witness,  having  a 
knowledge  of  the  subject,  whether  an  en- 
gineer was  competent  In  Gahagan  v.  Rail- 
road Co.,  1  Allen,  187,  defendant's  witness- 
es were  permitted  to  testify  that  certain 
servants  were  careful,  temperate,  and  atten- 
tive. In  Larose  v.  Com..  84  Pa.  St  200,  a  wit- 
ness, who  was  a  physician,  was  permitted 
to  testify  that  another  witness,  also  a  pby- 
slclao,  Bwom  In  the  case,  was  competent, 
and  qualified  to  make  a  certain  analysis. 

,  The  court  said:   "It  is  not  a  question  of 

I  mere  opinion,  but  of  Dr.  Green's  knowledge. 

I  acquired  from  full  opportunity  to  observe. 
*  *  *  If  I  have  seen  a  workman  doing  bis 
work  frequentiy,  and  know  bis  capacity  my- 
self, surely.  If  I  am  a  Judge  of  such  work, 
I  can  testify  to  hia  skill."  The  two  wit- 
nesses whose  testimony  was  excluded  In  the 
present  case  stood  in  precisely  tbe  same  re- 
lation to  Httrrington.  Each  was  familiar 
with  the  requirements  of  the  position  of 
sawyer.  Each  had  seen  Herrington  at  his 
work  for  some  time,  and  we  think  It  com- 
petent for  tbem  to  testify  whether  he  was 
skilled  in  this  work  or  not  The  fact  that 
]ie  had  not  been  long  employed  at  that  work, 
and  that  their  opportunities  for  observation 
were  not  as  great  as  though  he  had  been  in 
the  service  for  a  longer  time,  only  goes  to 
the  weight  of  the  testimony.  It  appears 
that  the  ordinary  apprenticeship  of  a  head 
sawyer  Is  that  of  a  setter.  The  promotion 
Is  from  that  of  tall  sawyer  to  setter,  and 

,from  setter  to  head  sawyer;  and,  as  before 
stated,  the  setter  acts  as  head  sawyer,  if 
competent,  in  tbe  absence  of  the  bead  saw- 
yer. 

2.  The  court,  In  charging  tbe  Jury,  left  the 
rule  in  some  obscarlty.  In  tbe  charge,  tha 
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court  Bald:  "The  law  imposes  upon  every 
man  that  ruDS  a  sawmill  the  duty  to  employ 
and  use  reasonable  appliances,  and  to  em* 
ploy  reasonably  skillful  employes,"— and  In 
otlier  parts  of  bis  charge  uses  language 
wblcb  might  be  Interpreted  by  the  Jury  as 
laying  down  the  rule  that,  If  the  defendant 
employed  an  incompetent  serrant,  he  would 
be  liable  to  all  others  employed,  even  though 
he  used  due  care  In  selecting  the  defaulting 
servapL  In  other  parts  of  his  chai^,  on  re- 
quest of  defendant,  he  instructed  the  Jury 
that,  in  order  to  find  a  verdict  for  the  plain- 
tiff, it  must  be  found,  not  only  that  Her- 
rlngton  was  lncomi»etent,  but  that  defend- 
ant or  bis  foreman  knew  of  Herrlngton's  in- 
competency, or  by  reasonable  inquiry  could 
hare  ascertained  the  fact  that  Herrington 
was  Incompetent.  It  Is  Improbable  that  the 
court  intended,  in  the  main  charge,  to  lay 
down  any  different  rule,  and  we  sbonld  hesi- 
tate to  believe  that  the  Jury  could  have 
been  misled  by  the  Instructions,  but  we  re- 
fer to  the  subject  In  Tlew  of  a  new  trial. 
The  rule  Is  that  the  master  does  not  insure 
the  competency  of  his  servants,  but  he  con- 
tracts to  nse  all  ordinary  care  in  their  selec- 
tion and  retention.  7  Am.  &  Eng.  Enc.  Law, 
845;  HtlU  T.  Railway  Co.,  55  Mich.  437.  21 
N.  W.  878;  Davis  v.  Ballroad  Co..  20  Mich. 
106.  The  other  questions  discussed  are  not 
likely  to  arise  on  a  new  trial.  Judgment  re- 
versed, and  a  new  trial  ordered.  The  other 
Justicea  concorred. 


CLARK  ct  al.  v.  DILLMAN. 
(Supreme  Court  of  Michigan.    Mardi  2i,  1896.) 

AOESCT— IKSTKUCTIONS-— BirUDBS  OF  pRoor— 

EUTOPFKI- 

1.  It  Is  erroi  to  excimlp  evidence  of  an 
agent's  actual  authority  to  make  the  contract  in 
Biut,  on  the  ground  that  tbc  only  issue  involved  is 
one  of  estoppel  on  the  part  of  the  principal  to 
deny  the  authoritj  Bssumed,  and  then  leave  the 
question  of  actual  authori^  to  the  jury. 

2.  Where  defendant  relics  on  a  contract 
made  with  plaintiff  through  a  third  person,  the 
lmr<li>n  is  on  him  to  show  such  person's  author- 
ity, or  facts  estopping  plaintiff  from  denying  the 
same. 

3.  Merely  holding  out  a  person  as  agent  does 
not  ostop  the  alleged  principal  from  denying  such 
iteraon's  authority  to  contract  In  his  behalf,  un- 
less the  representations  were  made  under  such 
circumstancefi  that  the  principal  should  have  ex- 
iKK-'ted  that  they  would  bo  relied  upon,  und  un- 
less they  were  actually  relied  upon  in  good  faith, 
to  the  injury  of  an  innocent  party. 

4.  A  charge  that  if,  by  word  or  act,  plaintiff 
led  defendant  to  believe  that  the  pretended  agent 
had  finthority  to  make  the  contract  in  suit,  tlie 
jury  should  find  for  defendant,  is  erroneous,  as 
leading  the  jury  to  understand  that  reliance  on 
the  repr(>sentatio  i,  and  action  thereon  in  good 
faith,  by  defendant,  were  not  necessary. 

Error  to  circuit  court,  Wayne  county;  Rob- 
ert B.  Frazer,  Judge. 

Replevin  by  Seward  B.  Clai^  and  Junius  I. 
Bruce,  copartners  as  S.  E.  Clark  &  Co., 
against  IjOuIs  F.  Dillman.  From  a  judgment 
for  defendant,  plaintiffs  appeal.  Reversed. 


George  W.  Radford,  tot  appellants.  Charlea 
Flowers,  for  appellee. 

HOOKER,  J.  The  i4al&tiffs  are  copartners 

engaged  In  the  business  of  selling  musical 
instruments.  They  appeal  from  a  judgment 
against  them  in  an  action  of  replevlu  brought 
by  them  for  a  piano  which  at  one  time  t>e- 
longed  to  them,  but  which  the  defend&nt 
claims  to  have  purchased  from  one  Press- 
burg,  claiming  that  Pressburg  was  plaintiffs' 
agent,  duly  autJtiorlsed  to  sell  said  piano,  or 
at  least  that  the  plaintiff  hrid  him  oat  as 
Bucb  agent.  The  nudi^nted  evidence  shows 
that  the  negotiations  for  the  piano  were  In 
part  between  members  of  the  firm  and  the 
defendant's  wife,  and  that  Pressburg.  who 
was  in  plaintiffs'  employ,  was  sent  with  a 
contract  note,  duly  filled  out,  for  $675,  to  ob- 
tain the  defendant's  signature,  the  Instru- 
ment being  at  the  time  at  the  defendant's 
hoase.  Pressburg  did  not  present  this  in- 
strument to  the  defendant,  but  accepted  $55 
In  cash  and  notes  for  $400;  keeping  the  cash, 
and  returning  the  note  he  had  received  from 
the  plaintiffs,  upon  which  he  forged  the 
name  of  the  defendant.  The  plaintiffs  ascer- 
I  talned  In  some  way  that  Pressburg  bad  eu- 
'  gaged  In  crooked  transactions,  and  called  up- 
I  on  the  defendant,  and  discovered  the  true  sit- 
!  uatlon,  and  offered  to  make  the  defendant 
whole  by  paying  him  $55  and  giving  a  bond 
of  indemnity  to  secure  bim  against  the  note 
or  notes  signed  by  him;  but  the  defendant 
chose  to  dlsr^rard  the  patent  fact  that  he 
was  profiting  through  another's  fraud,  at  the 
exi>ense  of  the  plaintiffs,  and  Insisted  upon 
bis  technical  rl^ts,  or,  as  he  expressed  It, 
"to  stand  i>at  on  the  contract  as  made  by 
Prcssbui^."  Thereupon  the  plaintiffs  replev- 
ied the  plsuo. 

The  case  turned  upon  the  right  of  the  de- 
fendant to  deal  with  Pressburg  as  the  agent 
of  the  plaintiffs;  and,  while  the  court  seems 
to  have  considered  the  only  question  in  the 
case  to  be  whether  there  was  a  holding  out, 
the  charge  left  to  the  Jury  the  question  of 
Pressburg'fl  actual  authority.  Tbie  was  prop- 
er, as  there  was  some  testimony  tending  to 
show  an  admission  of  such  authority  by  the 
plaintiffs;  but  If  that  question  was  to  be  left 
to  the  jury,  the  plaintiffs  should  have  been 
permitte<l  to  show  whether  Pressburg  actual- 
ly was  their  agent,  authorised  to  make  sales 
generally,  which  they  offered  to  do,  but  the 
testimony  was  excluded.  At  the  time  this  of- 
fer was  made  the  court  seems  to  have  taken 
the  view  that  the  case  should  turn  upon  an 
estoppel  growing  out  of  the  holding  out  as 
agent,  and  therefore  excluded  the  testimony 
upon  the  subject  of  agency  as  Immaterial. 
This  was  error,  unl^  the  Jury  was  to  be  In- 
,  stnicted  that  Pressburg  was  not  authorized 
to  make  this  sale.  Again,  there  was  no  dis- 
!  pute  that  the  plalntifTs  were  entitled  to  re- 
j  cover  unless  the  defendant  had  a  right  to  re- 
'  ly  upon  the  agency  of  Pressburg.  It  was  nee- 
I  essary  for  the  defendant  to  show  Prf>sstmrs*s 
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aathority.  or  ftcta  cMUtltutliig  an  estonieL  ' 
The  court  instructed  the  jury  as  tollowa; 
"Yon  must  find  for  the  plftintUfa  by  a  pre- 
ponderance of  proof;  that  la.  the  testimony  ct 
plaintiffs  mast  satisfy  yon  tliat  Preasbuiv 
was  not  th^  agent."  There  was  no  pre- 
snmption  4^  authority  or  estoppel,  and  the 
bnrden  of  proof,  as  to  these  matters,  was  np- 
Ml  the  defendant. 

The  charge  Is  silent  upon  another  essential. 
It  is  undoubtedly  the  law  tliat  a  person  may 
be  bound  by  the  representation  and  acts  of 
another,  as  agent,  where  there  has  been  such 
a  holding  out  aa  to  reasonaUy  lead  wie  deal- 
ing with  lilm  to  bellere  in  the  existoice  of 
such  agency.  But  all  of  the  elements  of  an 
estot^el  must  be  iwesent  There  must  be 
conduct  calculated  to  mislead,  and  It  must  lie 
undCT  circumstances  which  Justify  the  claim 
that  the  alleged  prindpal  should  lUTe  expect- 
ed that  the  represeutattoos  would  be  relied 
and  acted  upon;  and,  further,  it  must  appear 
that  they  were  relied  and  acted  upon,  in  good 
faith,  to  the  iqjury  of  an  innocent  party. 
Mechem,  Ag.  H  8S>  3(1;  Railroad  Co.  t.  Chap- 
pell,  56  Mich.  lUO.  22  N.  W.  278.  The  rule 
that  estops  a  party  from  denying  Uie  «zist- 
ence  of  an  agency  Is  a  shield,  and  not  a 
sword;  and  unless  the  jury  could  find  from 
the  evidence  that  the  defendant  acted  In  good 
ftiith,  and  In  the  honest  b^ef  that  Pressburg 
had  authority  to  sell  this  piano  for  $4o0,  and 
that  he  purchased  it  to  his  injury,  a  verdict 
fur  the  defendant  should  not  have  been  ren- 
dered. There  Is  no  allusion  in  the  charge  to 
the  other  elements  essential  to  an  estoppel, 
and.  in  the  testluKMiy  returned,  we  discover 
no  avowal  of  belief  in,  or  bona  fide  reliance 
upon,  the  authority  fif  Pressburg,  unless  the 
circumstances  were  suSlcleut  evidence  to  go 
to  the  Jury  upon  this  subject  In  any  event, 
there  was  ample  opportiiuity  for  the  Jury  to 
find  the  contrary,  aiaxwell  v.  Bridge  Co.,  41 
Mich.  454,  2  X.  W.  iSiQ;  Fergusuu  v.  MlUUdn, 
42  Mich.  443,  4  N.  W.  180;  Morrill  v.  Mack- 
man,  24  Mich.  279.  note;  De  Mill  v.  Moffat, 
40  Mich.  125,  m,  13  N.  W.  387;  Fletcher  v. 
Circuit  Judge  of  Kalkaska.  81  Mich.  193.  45 
N.  W.  641;  Bank  v.  Todd.  47  Couu.  219.  We 
do  not  discover  tliat  the  plalntiffli'  counsel 
aslced  Instruction  upon  this  subject,  and  he 
could  not  comiriaitt  of  the  failure  to  mentlim 
it.  but  ftnr  the  fact  tbat  the  cliarge,  as  glv«i. 
was  objectionable  by  reason  of  the  exclusion 
of  these  Important  considemtlons. 

The  first  request  of  defuudaut  was  given, 
and  Included  the  statement  that  "If,  by  word 
or  act,  they  wore  led  by  tbe  plaintiffs  to  Iw- 
Ueve  he  [Preasbnrg]  had  authority,  the  plain- 
tiffs cannot  repudiate  the  contract  he  made, 
and  your  verdict  must  be  toe  the  defendant." 
The  Aict  that.  t>y  word  or  ai-t  the  plaJnttfEs 
led  the  defendant  and  his  wife  to  believe  that 
Pressburg  had  authority,  did  not  require  a 
verdict  for  defendant.  This  was  making  the 
doctrine  of  estoppel  too  broad,  and,  by  omit- 
ting all  of  tbe  elements  but  the  representa- 
tion, the  Jury  may  have  been  led  to  undw- 


stand  that  rellanee  upon  tbe  repreaentatton, 
and  action  in  good  faiUi.  were  not  essaitiaL 
The  Judgment  Is  reversed,  and  a  new  trial  or> 
dered. 

LONG.  C.  J.,  and  CHANT  and  MOORE.  JJ, 
concurred  with  HOOKER.  J. 

MONTGOMERY.  J.  I  roucur  In  tlie  roault, 
bnt  I  thlok  the  first  requo^t  of  doft>D4laut  not 
open  to  the  criticism  made  by  Mr.  Justice 
HOOKER. 


ALTON  et  al.  v.  MBEUWENBERO. 
:  (Supreme  Court  of  MIdilgsn.    March  24.  1890.) 

FlBAUINO— AhbXOMBHT— RlQDKSn  to  Chakos— • 

PBACTICE  —  HldHWAt  —  DSDIGA- 
TlOX— ISSTKCCTIONS. 

1.  In  an  nctioo  for  tresposs  agiiinst  a  falf^h- 
yraj  commissioner,  It  was  not  error,  after  the 
caw  was  certlfiet]  from  a  justice  to  tbe  circuit 
court,  to  permit  tbe  uotice  attached  to  the  plea, 
and  alleging  that  the  locus  in  quo  was  a  high- 
way, "and  osed  aa  such."  to  be  amended  by  aub- 
stitnting  tbe  words,  "and  a  pablic  hixhway  by 
dedicaoon  and  use."  particularly  as  uM  amend- 
ment was  not  Qpcessary  to  allow  testimony  in 
support  of  defendant's  theory. 

2.  The  trial  judge  is  not  bound  to  MXow  the 
exact  language  of  requests  to  charge,  if  be  prop- 
erly states  the  law  applicable  to  the  evidence  in- 
troduced and  the  several  theories  of  the  case. 

3.  A  dedication  of  land  is  an  appropriation 
of  land  to  some  pablic  nse,  mode  by  the  owner  of 
the  fee,  and  accepted  for  such  use  hy  in  be- 
half of  the  public. 

4.  To  constitt.te  n  dedication  of  land  for  a 
highway,  the  owner  of  the  land  must  set  apart 
for  such  puriMM-  so  much  of  the  land  as  he  in- 
tends to  l>c  appropriated  therefor,  and  must  eive 
it  over  to  tbe  public  with  tttf  Intention  that  it  be 
used  an  Ritrh,  niid  tliere  must  be  an  acceptance 
thereof  by  the  public 

5.  To  constitute  a  highway  by  user,  there 
:  rauBt  be  a  defined  line,  and  the  tand  must  bo 

worked  upon  by  the  public  antborities,  and  trav- 
eled over  and  used,  for  10  consecutive  years, 
and  the  poasesskHi  thereof  by  the  public  must  be 
opeu,  notorious,  and  exclusive. 

(k  Where  defendniit,  iu  an  action  for  tres- 
TMBs.  alleged  that  the  locus  in  quo  was  a  high- 
way, an  Instmction  that,  if  statatot^  labor  was 
performed  only  upon  certain  portions  of  the 
land  set  apart  by  tbe  owner  for  highway  pur- 
IMRes,  that  portion  only  would  become  n  biph- 
way,  and  the  remainder  of  it  would  l>e  simply 
an  offer  to  dedicate,  never  accepted  iiy  the  pub- 
lic authorities,  was  proper. 

Error  to  circuit  court.  Ncwi^go  coooty; 
John  U.  Palmer.  Judge. 

Trespass  by  Dallas  D.  Alttm  and  another 
against  John  Moeuweuberg.  Vrom  a  Judg- 
ment for  defendant,  plalutifts  brli^  error. 
Afllrmetl. 

U  A.  Miller,  for  nppellautB.  A.  K.  Tibbltts 
and  Martin  Rosema.  tor  appellee. 

fttOOKB,  J.  Plaintiffs  aued  defendant  In 
justice  court  for  an  alleged  trespass  commit- 
ted by  him  upcHi  land  of  which  they  claimed 
to  be  in  the  exclusive  poeseMlon.  The  acts 
which  were  claimed  to  be  trespasses  were  the 
Retting  of  stakes  and  the  digging  of  ditches. 
The  defendant  pleaded  the  general  lasne,  and 
gave  notice  tbat  the  land  where  the  alleged 
trespass  was  committed  "la,  ud  at  the  time 
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the  said  injaries  were  suppoaed  to  bare  been 
committed,  was,  a  pnMic  highway,  •  •  • 
legally  laid  oat,  estabUabed,  and  used  as 
such";  that  the  defendant  was  commissi  on- 
er of  highways;  and  that  what  was  done, 
was  done  aa  snch  commissioner.  The  de- 
fendant also  gave  a  btmd,  and  paid  snch  fees 
as  the  law  requires,  and  the  Justice  certified 
the  case  to  the  circuit  court  for  trial.  The 
ease  was  afterwards  tried  before  a  Jniy.  who 
rendered  a  rerdlct  In  faror  of  the  defendant 
No  record  title  was  Introduced  on  the  part 
of  the  plaintlCTs.  They  chiimed  to  be  In  the 
actual  posBessi<m  of  the  premises  in  question. 
Their  testimony  was  to  the  eflTect  that  they 
built  a  one-story  cottage  on  the  premises  in 
1883,  and  shortly  afterwards  inclosed  the 
premises  with  a  fence,  a  part  of  which  was 
cut  away  soon  after,  and  that  the  present 
foice  was  buUt  In  the  spring  of  ISM.  They 
claimed  to  hare  bidit  a  dock  along  the  lake 
fmit,  to  hare  graded  the  grounds,  and  made 
other  Improvements;  that  the  trMpass  com- 
plained of  ctmslsted  of  the  digging  of  two 
paralld  dltebes,  about  2  rods  apart,  throogh 
some  boggy,  wet  land.  These  ditches  were 
13  to  16*  inches  deep,  2  feet  wide,  and  atMmt 
10  rods  long.  It  was  claimed,  on  the  part  of 
the  defendant,  that  In  1878  one  Smaltegan 
waa  the  owner  of  the  land  upon  which  these 
ditches  were  dug;  that  in  that  year  he  gave 
to  the  public,  for  the  purpose  of  a  highway, 
a  strip  of  land  that  would  embrace  the  land 
In  question  in  this  suit;  that  he  built  a  brudi 
fence  along  the  whole  line  of  said  strip, 
throwing  It  cipBn  to  Jhe  public,  the  south  end 
opening  Into  the  south  line  section  road,  and 
the  north  end  opening  Into  a  piece  of  new 
road  which  the  owner  of  the  land  on  the 
north  (one  Jones)  had  in  like  manner  opened 
to  the  public.  It  was  further  claimed  that, 
while  Small^n  cleared  up  the  rest  of  the 
land,  he  and  the  subsequent  owner  never 
made  any  Improvonwts  on  tUs  strip,  except 
tar  highway  purposes,  and  never  claimed  any 
tttle  to  It  after  1878.  At  about  this  time 
some  attempt  was  made  by  the  authorities 
to  lay  out  a  highway  on  this  line.  It  was 
dalmed  that  In  1878  one  Waters  made  a  sur- 
vey of  said  strip,  and  placed  hfs  notes  of  that 
survey  on  record  with  the  town  clerk,  and 
that  it  was  made  by  the  consent  and  with 
the  assistance  of  Smallegan  and  Jones,  and 
other  of  the  adjoining  neighbors.  It  was 
also  claimed  by  the  defendant  that,  every 
year  since  1878,  highway  labor  had  been  per- 
formed on  that  strip  under  the  dlrecticm  of 
the  commissioners  and  overseers  of  high- 
ways. At  about  the  middle  oC  this  strip, 
about  halfwit  between  its  ends.  Is  a  marshy 
spot.  The  defwdant  also  claims  that  the 
piece  of  land  opened  by  Jones,  as  far  south 
as  the  eighth  line,  was  a  well-traveled  road, 
and  that  the  strip  given  by  Smallegan,  as 
far  south  as  the  marshy  spor,  had  been  used 
for  travd  by  the  public  for  several  years. 
It  was  not  claimed  by  the  defendant  thst  the 
strip  of  land  that  was  marshy,  or  that  the 


land  south  of  It  to  the  section  line,  was  gen- 
erally traveled;  but  it  was  claimed  that  high- 
way labor  was  ezpoided  upon  its  entire 
l«igth,  and  upon  eve^  part  ctf  It.  Ttian 
various  claims  of  the  dtfendant  were  disput- 
ed by  the  i^BlntiffB.  In  September,  1898.  the 
plalntUfS  fenced  in  the  nortti  end  of  the 
Smallegan  strip;  their  north  fence  being  on 
the  eighth  line,  and  their  east  fence  on  the 
line  of  fence  placed  there  by  Smallegan  in 
isra.  The  east  fence  runs  through  to  the 
lake,  and  takes  In  about  one-half  of  the 
marshy  spot;  the  piece  of  land  fenced  In  by 
them  being  about  60  toda.  Smallegan  and 
Banega  protested  against  the  building  of  this 
fence,  and  tore  away  at  least  a  part  of  it. 
In  July,  1803.  the  defendant  was  petitioned 
by  seven  freeholdm  to  ascertain,  describe, 
and  enter  of  record  the  center  line  of  this 
road.  He  caused  a  surrey  to  be  made,  and 
placed  the  proceeding  upon  record  with  the 
township  clerk.  By  some  error  of  the  angles 
itf  that  survey,  one  of  them  wis  nurked 
'*aonth"  instead  of  "north"  In  the  field  notes, 
which  would  make  it  appmr  that  the  road 
tnmed  off  into  the  lake.  The  ^t  attached 
to  the  Add  notes  shows  this  was  an  error. 
This  was  also  shown  by  the  surveyor,  and  it 
was  also  shown  by  Mm  that  the  line,  as  actu- 
ally surveyed  In  1883,  f<dlowed  substantially 
the  line  run  in  1SJ6.  It  was  claimed  by  tiie 
defendant  that  the  plaintiffs  occupied  their 
cottage  only  during  the  beated  season  of 
1803,  and  again  in  18M,  staying  tboe  at 
night  and  over  Sunday,  and  that  tbey  permit- 
ted others  to  occupy  it  during  the  seastm  of 
1804;  that  their  permanmt  residence  was  in 
Fremont.  On  August  12,  1804,  the  defend- 
ant went  upon  the  laud  Indosed  by  plaintiffs, 
and,  as  highway  commissioner,  let  a  Job  of 
ditching  on  this  marshy  spot  at  the  extreme 
souUi  end  of  plaintiffs*  tnclosnre,  and  about 
40  rods  south  of  the  cottage.  Ur.  MIBer, 
claiming  to  represent  the  plaintiffs,  ordered 
the  defendsnt  off  the  premises.  The  plain- 
tiCb  claimed  that  the  SmaUegan  strip  ot  land 
was  never  dedicated  to  the  pnUic,  but  that  it 
was  fenced  In  by  Small^n,  and  used  by 
him  as  a  pasture.  Proof  was  Introduced 
bearing  upon  the  several  claims  of  the  par* 
ties. 

The  first  8,  and  the  10th,  11th,  12tta,  14th. 
15th,  IGth.  17th,  and  18th  assignments  of  er- 
ror relate  to  the  rulings  of  the  trial  Judge 
upon  the  admission  of  testlmraiy.  We  think 
none  of  them  are  well  taken. 

The  0th  and  13tb  assignments  of  error 
relate  to  the  ruling  of  the  Judge  In  allowing 
an  amendment  to  the  notice  attached  to  the 
plea,  by  sutxititutlng  for  the  words,  "and 
used  as  such,"  the  words,  *^nd  a  public  high- 
way by  dedication  and  use."  This  was  ob- 
jected to  by  counsel  for  plaintiffs,  he  claim- 
ing that  it  made  a  new  issue,  and  a  different 
Issue  from  the  case  certified  by  the  Justice, 
and  he  cites  How.  Ann.  St.  S  6896.  In  )Ic- 
rarlane  v.  Ray,  14  Mtch.  470.  which  was  a 
case  In  trespass,  brought  originally  in  Justice 
Digitized  by  Coogle 


MkdM 


ALTUX  V.  MEEUWENBERO. 


078 


court,  thougb  tbe  proyosed  amendment  tn 
that  case  was  denied,  it  was  stated:  "We 
haye  do  doubt  of  tbe  power  of  tbe  circuit 
court  to  allow  amendmenta  that  do  not  affeet 
substantial  rights."  Thia  is  the  only  decision 
we  can  find  in  our  own  courts  wh«e  tbls  fea- 
ture of  ttie  statute  has  been  constroed.  Tbe 
purpose  of  the  notice  attached  to  tbe  plea  In 
thia  case  was  to  apprise  the  plalntUCa  that 
the  defendant  claimed  the  disputed  land  was 
a  public  highway,  and  that  what  he  did  was 
done  as  a  commtssioner  of  highways.  Tbe 
notice,  before  it  was  ammded,  fully  accom- 
plished that  purpose.  It  was  not  necessary 
to  amrad  It  to  allow  the  testimony  to  be  re- 
ceived which  was  offered  in  snppmi:  of  de- 
fendant's theory.  The  am^idment  did  not 
make  a  new  issue,  or  affect  substantial  rlgbta, 
ami  its  allowance  was  not  error. 

The  only  other  questions  open  for  discos- 
^n  relate  to  tlie  refusal  of  the  circuit  Judge 
to  F^ire  plaintiffs'  sereral  requests  to  chaise, 
and  to  tbe  charge  as  givm  by  him.  We  bare 
repeatedly  held  that  tbe  trial  judge  la  not 
boond  to  follow  the  exact  language  of  tbe 
coonsel  who  presoata  the  requests,  If  he 
properly  atatea  tbe  law  as  applicable  to  the 
eridence  introduced,  and  tbe  several  theories 
of  the  case  presented  by  conusel.  That  por- 
tion of  the  charge,  not  relating  to  the  quee- 
tions  already  dlspwed  of  in  tliis  opinion,  so 
fur  aa  it  ia  neeesaary  to  glTC  It  in  this  dl»- 
ciisaion,  reads  aa  follows: 

"The  title  to  these  premises  was  put  lo 
iaaue  by  this  defendant  under  his  plea.  He 
dalma  that  be  m  entitled  to  tbe  poesesaion 
of  the  premises  beeause  the  premises  were 
a  public  highway,  and  that  Involves  to  some 
extent  the  title.  There  is  a  statutory  mode  of 
creating  a  highway,  caUed  a  'dedlcatioa,' 
'Biatutofy  dedicatkn.'  But  tliat  mode  was 
not  followed  In  thia  case.  Tbat  ie  an  admit- 
teti  (iM't  upon  all  sides.  But  (liey  say  it 
became  a  highway  by  user,  or  by  dedicatiou; 
Dot  under  the  statute,  but  by  common  law. 
Now,  a  dedication  of  land  is  an  appropriation 
of  land  to  some  public  use,  made  by  tbe  own- 
er of  ibe  fee,  and  accepted  for  such  use  by  or 
in  behalf  of  the  public.  Now,  you  will  see 
where  the  title  conies  In.  To  constitute  a 
public  highway  by  dedication,  the  owner  of 
the  fee  of  the  premises  must  dedicate  the 
laml.  Now,  it  la  an  admitted  fact,  in  this 
case,  that,  at  tbe  time  they  claim  the  land 
was  dedicated  and  set  apart  to  public  use, 
Sir.  Smaliegan  was  the  owner  of  the  prem- 
iiit  f*  in  questl<»i.  Mr.  &nall^n  has  testified 
tba  t.  so  far  as  he  was  concerned,  be  told  the 
public  authorities  tbey  might  pass  over  a  cer- 
tain portion  of  the  premises,  and,  at  or  about 
tbat  time,  be  designated  tbat  portion  of  tbe 
premises  tbat  he  donated,  or  attempted  to,  by 
building  a  fence;  a  tansb  and  log  fence,  or 
aometUng  of  that  character,  running  parallel, 
nearl7i  with  tbe  red  Une  Indicated  upon  the 
map,  and  tbe  wbole  length  of  tbe  Une.  That, 
of  itfldf ,  la  not  sufficient  to  constitute  a  dedi- 
cation.   There  are  always  two  parties  to  a 


contract,  and  it  was  necessair  tor  the  ptibUc 
antborltiea,  after  that,  to  accept  this  dedica- 
tion, this  easemat  this  right  of  way  arec 
the  land.  And  there  was  no  dedication  with- 
out tbe  first  party,  owning  the  land,  dedicated 
it.  and  Intoided  to  give  It  over  to  the  use 
of  the  public,  and  an  acc^itaiios  on  tb(  part 
of  the  public  oi  tbat  i^ece  of  land.  That  act 
as  between  tbe  owner  of  tbe  land  and  tbe 
public,  would  constitute  a  public  highway. 
Now,  there  Is  another  material  Ingrodlmt. 
Tbe  owner  of  the  laud  must,  at  the  time  he 
dedicates  or  seeks  to  set  apart  for  public  nse 
for  the  [Kirpoae  of  a  highway,— must  have 
Intended,  at  that  time,  to  appropriate  so  much 
of  the  land  as  he  set  apart  for  pqrposcs 
of  that  kind.  He  must  have  Intended  to  do 
so,  and  the  public  authorities  at  that  time 
must  have  Intokded  to  accept  so  much  «A  tliat 
land  for  purposes  oi  this  klad.  for  putposea 
of  a  highway;  and  the  Intttt  of  tbe  parties 
is  determined  by  tbeir  acta  and  by  their 
declarations.  Now.  one  of  tbe  acts  of  ttie 
Iiartles,  aa  bearing  upon  the  question  of  in- 
tent, is  the  use  made  of  the  lands.  How  did 
tills  man  Smaliegan  act,  at  the  time  and 
afterwards?  What  use  did  be  make  of  the 
lands,  OS  sbowlag  an  intent  upon  his  part  of 
dedicating  the  land?  How  waa  tbe  land 
treated  by  the  puUIc  authoiltleB.  wttb  ref- 
eroue  to  ite  being  a  l^bway  all  along  the 
line?  Or  what  portlsD  of  it  M  they  open? 
Such  portions  cf  it  as  are  aetvaUy  worked 
by  the  public  anthorltics  would  evidence  an 
intent  upon  their  part  to  accept  it  for  the 
purposes  dedicsted  by  the  owner  oi  the  bad, 
and  only  such  pMtieos  as  are  actiMl^  work- 
ed would  (^rate  as  a  dedlcatloit.  The  other 
woold  be  an  offer  to  dedicate.  Where  bod 
is  dedicated  for  pulaMc  uses  by  tbe  owner, 
and  accepted  by  tbe  authorities—  And  I  will 
say  light  here  there  waa  no  ftumal  accept- 
ance, as  tbe  proof  shows,  by  the  auttMH^iea. 
of  tbis  particular  land;  and  whether  they  ac- 
cepted the  land  or  not,  or  tbls  higbway  or 
easement  or  not,  must  necessarily  be  sfaowu 
by  what  tbey  did.  If  they  worked  upon  tbe 
eutire  line  of  the  highway;  If  they  put  statu- 
tory labor  upon  it;  if  the  land  was  in  such 
conditluu  as  to  make  it  capable  of  being  used 
for  a  highway;  If.  by  any  act,  they  evidenced 
an  Intent  upon  the  part  of  tbe  public  authori- 
ties to  make  that  a  highway,— the  entire  line, 
—and  the  owner  of  the  land  at  the  time  intend- 
ed to  appropriate  the  entlie  line  fora  hi;;bway. 
and  such  was  tlie  intention  of  the  owner,  and 
such  the  lntentl4Xi  oi  the  jiniblic  authorities,  as 
evldoiced  by  their  acts,  then  tbe  entire  line 
would  t>ecome  a  highway.  But  if.  on  I  lie  con- 
trary, only  upon  a  certain  portion  of  it  statu- 
tory labor  waa  perfonued.an(l  only  uiion  a  cer- 
tain portion  worit  was  done,  tbat  portion  only, 
under  this  dedication,  would  beeune  a  pobUe 
highway,  and  the  remainder  of  It  would  be 
simply  an  offw  to  dedicate,  never  accepted  bj 
the  public  aathtvities.  Now,  you  have  tbe 
particular  place  alleged  to  have  been  tres- 
paaaed^  upon.  Did  that  ever  te^pme  a  pob' 
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Uc  htehwaT?  Did  the  public  antliOTitles  erer 
accept  that  certain  portion  of  the  premises 
alleged  to  have  heen  trespassed  upon?  They 
never  did  acc^  It  formally;  and.  If  they 
have  acc^ted  It.  tm&er  the  eridenee  In  this 
case.  It  must  be  determined  by  the  ftteta 
and  circnmstances  sumunding  thla  tranaac* 
tiOD,  as  evidenced  by  what  they  did  upon  the 
land.  Did  they  ever  perform  any  statute 
labor  upon  It?  Have  they,  fmn  the  time  of 
the  dedication,  up  to  and  Including  the  time 
of  the  alleged  trespass,  performed  statutory 
labor  upon  It?  And  has  It  ever  been  in  such 
a  condition  that  the  public  could  use  It? 
Have  they  ever  done  any  acts  towards  or 
with  reference  to  It  that  wonld  Indicate  that 
the  public  authorities  intended  to  make  that 
portion  of  Uie  land  tre^ssed  upon  passable 
and  fit  for  the  purposes  of  a  public  highway? 
These  are  questtons  for  you  to  detwmlne, 
from  the  evkl«ice  in  the  ease;  and,  unless 
yon  believe,  from  the  evidence,  that  they  did, 
thtti  that  cntaln  pOTtltHi  nevw  became  a 
public  hl^way. 

"There  Is  another  mode  of  creating  a  h^b- 
way,  under  the  statute,  in  this  state,  and 
that  Is  t>y  user.  But,  to  constitute  a  highway 
by  nter,  there  must  be  a  defined  line,  and  it 
must  be  used  and  worked  upon  by  the  pnbllc 
antborittes,  and  traveled  over  and  used,  ft>r 
10  cwisecntlve  years,  without  Interruption. 
It  must  be  such  a  road  that  the  public  have 
exelnslTe  possesslm  of,  as  .ttgalnst  the  owner 
of  the  soU  or  any  other  person,— the  exdnslve 
r^ht  If  It  la  a  public  highway,  the  public 
autlMHltleB  have  the  public  nse  and  control  of 
It;  If  it  la  not,  they  have  not  And,  to  con- 
stitute a  pnbllc  highway  by  user,  the  partlcn- 
lar  portion  of  the  premises  a  llegird  to  have  been 
trespassed  upon  must  have  been  used  hy  the 
public  as  a  highway  for  10  consecutive  years, 
before  it  would  become  a  highway  by  user. 
It  must  be  ope^.  It  must  be  notorious.  It 
must  be  accepted  by  the  public  generally.  It 
must  be  traveled  upon  ns  a  public  highway, 
and  the  possession  of  the  public  must  be  ex- 
diulve;  so  that,  if  any  person  entered  upon 
the  premlaea  and  sought  to  use  It  In  n  manner 
other  than  as  a  puUIc  highway,  the  public 
antborltlea  would  have  nn  action  against 
auch  penKHi  for  trespass  upon  the  road.  Did 
this  highway,  under  this  rule  that  I  have 
given  you,  ever  become  a  highway  by  luier? 
Did  It  become  a  highway  In  any  manner?  It 
is  not  claimed  by  this  party  defendant  here 
that  the  road  was  ever  legally  laid  out.  There 
was  never  any  statutory  dedication  of  the 
road.  Now,  the  testimony  Is  undisputed,  as 
I  have  before  said  to  you,  that  the  northerly 
end  of  this  road  was  opened  up,  and  was  used, 
and  was  woAed  upon,  and  that  highway  la- 
bor was  expended  upon  It  every  year,  and, 
as  to  that  cotaln  portion  of  the  road,  there  Is 
no  question  about  Its  being  a  public  high- 
way. The  other  end  of  the  road,  that  next 
to  the  section  Hue,  as  Indicated  upon  the  map, 
—certain  highway  labor  was  performed  upon 
that,  and  a  certain  portion  of  that  eoA,  at  the 


road  became  a  public  highway,  and  the  ties- 
pasB,  however,  was  committed,  and  the  ditch 
that  was  dug  upon  tlie  land,  came  to  within 
20  roda  of  this  cottage.  In  other  words,  the 
end  of  the  diteh  was  2D  rods  south,  or  about 
that  distance,  from  this  cottege.  About  that 
point  thfe  alleged  trespass  waa  committed. 
Was  that  ever  a  public  highway  by  dedlca- 
tton,  user,  or  by  any  other  mode?  Was  it 
evw  worked  upon?  Was  It  ever  traveled 
over?  Did  It  ever  become  a  pnbllc  highway? 
Take  Into  consideration  the  surface  of  the 
ground.  Was  It  capable,  even,  of  bdng  trav- 
eled over  as  a  public  highway,  at  any  dme, 
from  1878  down?  If  it  was  not,  and  there  Is 
nothing  in  the  evidence  to  Indicate  tiiat  the 
public  80  regarded  It,  and  so  used  It,  and  so 
traveled  It,  and  so  worked  It.  then  It  was  not 
a  pnbllc  highway,  and  these  plaintllTs  wonld 
be  entitled  to  your  verdict  for  six  cents.  Up- 
on that  question  of  fact,  and  that  alone,  de- 
pends your  verdict  In  thla  case;  and  you 
must  determine  that  from  the  eridenee  alone, 
uninfluenced  by  anything  that  may  bare  been 
said  or  dcme  outside  of  the  evidence.  Mr. 
Meenwenberg,  acting  In  the  capacity  of  a 
highway  eommlsaloner,  was  the  agent  of  the 
township.  He  had  charge  of  the  roads,  and 
was  acting  for  the  general  public  with  refer- 
ence to  tlie  roads  in  the  township;  and  if, 
at  the  time  he  entered  upon  the  land  In  ques- 
ti<»i,  at  the  point  which  he  entered.  If  that 
portion  of  the  premises  was  at  that  time  a 
public  highway,  created  in  any  manner,  or  in 
the  several  manners,  or  In  any  one  of  them, 
that  I  have  called  your  attentim  to,  then  Mr. 
Meeuwenberg  bad  a  right  to  enter  the  dose, 
and  he  had  a  better  right  to  the  possession 
I  than  these  plaintiffs.  But,  if  this  certain 
r  land,  designated  by  the  map,  which  was  in- 
i  dosed  by  these  defendants,  at  the  very  point 
that  Mr.  Meeuwenberg  entered  ilt  he  did,  and 
did  this  wOTk),  if  that  particular  portion  of  the 
preraiaes  waa  not,  on  the  llth  day  of  An- 
gust,  1804,  the  day  tliat  he  says  he  went  upon 
the  land,— If  It  was  not  then  a  public  highway, 
and  used  by  the  public  as  such,  or  cabbie  of 
being  used  by  the  public  aa  such,  then  Mr. 
Meeuwenberg  did  a  wrong,  and  your  verdict 
should  be  In  favor  of  the  plaintiffs  for  six 
cents  damages." 

The  facts  that  controlled  the  case  were  dis- 
puted facts;  the  plalntilfB  claiming  one  thing, 
and  the  defendant  another.  The  charge  of  the 
trial  judge  was  fnlly  as  favorable  as  the 
plaintiffs  were  entitled  to  have  it.  It  was  a 
fair  and  full  presentation  ot  the  law.  In  all  Its 
phases,  applicable  to  this  case.  We  shall  not 
discuss  the  cases,  but  content  oureelvM  with 
dtlng  some  of  them.  People  v.  Jonei^  6  Mich. 
176:  Baker  v.  Johnston,  21  Mich.  840;  City 
of  Detroit  v.  Detroit  &  M.  R.  Oo.,  23  Mich. 
172,  and  cases  there  dted;  Village  of  (Srand- 
vllle  V.  JenlBon,  84  Mich.  Ol,  47  N.  W.  600; 
Bank  v.  Stockwell,  84  Mich.  586.  48  N.  W. 
174;  Rnddlman  v.  Taytor,  m  Mich.  550.  55 
N.  W.  376.  The  Judgment  la  affirmed,  with 
costs.   The  other  Justices  concurred. 

Digitized  by  Google 


*Uch.)  POUXTAIXE 


TRAVIS  T.  CULVER. 
(Snpreme  Coart  of  Mlchis&n.  March  24.  1896.) 
Ckhtiok&bi— Final  Jodgmbst— NBOgasiTT. 
Certiorari  will  not  lie  to  review  the  ruling 
of  the  circuit  court  Id  OTerruling  objections  taken 
by  special  aweal,  where  no  final  iudgment  wai 
entered. 

Actioii  by  Albert  Calver  ngalnst  Benjamin 
TravlB.  Certiorari  to  the  circuit  court  of 
Ionia  county  (Frank  D.  M.  Davis,  J.).  Quash- 
ed. 

Mains  &  Mains  and  Frederick  Mains,  for 
appellant  B.  H.  Bartow  and  McGarry  & 
Nlcbols,  for  appellee. 

MONTGOMERY,  J.  This  1b  eertlomr!  to 
review  the  ruling  of  the  drcnlt  court  In  over- 
ruling the  objections  of  plaintiff  In  error  tak- 
t:U  by  special  appeal.  No  flnni  Judgment  has 
been  rendered.  It  was  intimated  on  the  ar- 
gument that  the  writ  was  improyldently  is- 
sued. We  so  hold.  See  Palms  v.  Campau, 
11  Mich.  100.  In  Peterson  v.  Powler,  76 
Mich.  258,  43  N.  W.  10.  flual  Judfrment  had 
been  entered.  Writ  will  be  qua»hed,  with 
coBts.    The  other  justices  concurred. 


FOUNTAINB  r.  LBVEQUE  et  al. 
<Sopr«me  Court  of  Michigan.    March  24.  180G.) 

SpBCIFIC  PbRPORHANCK — DAMAOSa. 

On  a  bill  for  specific  performance  of  a 
contract  to  cooTer  land,  it  appeared  that,  after 
complainant  took  possession,  he  contracted  to  sell 
the  premises  to  one  D.,  for  an  advanced  price, 
defendant  consenting  to  accept  from  D.  the  bal- 
ance then  doe  from  complaioant,  which  amount- 
ni  to  S491,  with  interest  at  10  per  cent.;  that, 
after  1>.  had  paid  defendant  $100,  defendant,  in- 
tending no  wrotig,  gave  him  a  det-d,  and  received 
f400  more,  which  D.  raised  by  mortgaging  the 
land  to  a  thira  ptrson,  who  had  no  Knowledge 
of  complainant's  rights.  Held,  that  in  canceling 
the  deed  to  !>..  and  decreeing  specific  perform- 
ance of  defendant's  contract  to  convey  to  com- 
filainant,  it  wonid  be  Inequitable  to  make  de- 
fendant pay  the  mortgage,  as  he  received  no 
more  than  he  wra  entitled  to,  and  complainant 
suffered  no  snfastantial  loss. 

Appeal  from  circuit  court.  Houghton  coun- 
ty. In  chancery;  Jay  A.  Hubbell.  .Indge. 

Bni  by  Atphonse  Fountalne  against  Pm- 
Hent  Ijeveque  and  others  fbr  qiecfflc  perform- 
ance of  a  contraot  to  convey  real  estate,  and 
for  other  relief.  From  a  decree  denying  a 
part  of  the  relief  demanded,  complainant  ap- 
peals. Affirmed. 

Dunstan  &  Hancliette,  for  appellant  WU- 
lard  K.  Gray  (Cluidbuurne  &  Uees,  of  coun- 
M*I),  for  api)eUees. 

.MOORE,  J.  October  19,  ISOl,  the  com- 
plainant filed  a  bill  in  cliancery.  alleging: 
That  he  (Fountaine)  bought  from  Prudent 
I^vequc  and  wife  40  acres  of  land  ut>ou  con- 
tract, for  ^532.08,  payable  on  or  before  Jan- 
nary  19.  1802,  with  interest  nt  10  per  cent., 
and  that  the  complainant  went  Into  the  pos- 
■iCMilou  of  the  premises,  and  improved  tboin. 


fi.  LEVEQUE.  Blh 

That  October  6,  1892,  Fountalne  made  a 
written  contract  to  sell  this  land,  tf^etber 
with  the  personal  property  on  It.  valued  at 
to  Jean  M.  Deslougchampa,  for  fl,800, 
—9200  iMiyable  on  the  execution  of  the  eon- 
tract;  $100,  January  2,  1893.  payable  to 
Lcveque;  ?300  payable  to  bim  January  2, 
1894,  w^Ith  interest  at  10  per  cent,  per  an- 
num; 501.79.  Januaiy  2.  1895,  with  interest 
at  10  per  cent;  and  the  balance  of  the  pay- 
ments to  be  made  to  Fountalne,  with  Inter- 
est at  8  per  cent.  That  October  10,  1892, 
Leveque  signed  a  paper  that  he  was  satlsfled 
with  the  conditions  of  the  last-named  con- 
tract, "and  accepted  the  said  Jean  Marie 
Deslongcbamps  In  payment  according  to  the 
contract."  The  bill  further  charges  that  De«- 
longchamps  has  paid  to  Leveque  all  of  the 
$401.79  due  from  complainant  to  Leveque; 
that  Fountalne  had  demanded  from  I^eveque 
a  deed  of  the  premises,  which  Leveque  re- 
fused to  give  him.  The  bill  also  alleges  that 
on  October  27,  1801,  Leveque.  Deslong- 
champs,  and  I.<ongpre.  to  defraud  complain- 
ant, conspired  together,  and  Leveque  gave 
Deslougchampa  a  deed  of  the  premises,  and 
Deslongcliamps  gave  Longpre  a  mortgage  for 
$400,  aud  that  Lougpre  knew  of  the  contract 
l>etwecn  Fountalne  and  Leveque;  that  the 
giving  of  the  deed  and  the  mortgage  has  de- 
prived complainant  of  his  security  for  the 
balance  duo  blm  from  Deslougchampa.  The 
bill  prays  for  a  specific  performance  of  the 
contraot  from  Leveque  to  Fountalne.  that 
the  mortgage  be  canceled,  with  a  genenil 
prayer  for  relief.  leveque  answered  this 
bill,  ndinlttlug  the  title  and  the  two  con- 
tracts, and  that  he  agreed  to  accept  from 
Deelongcbamps  the  amount  complainant  had 
agieetl  to  pay,  but  avers  that  he  did  not  in- 
tend and  did  not  release  his  lien  ou  the  laud 
tor  the  money  due  him  on  the  contract.  He 
admits  that  Desiongctianips  lias  paid  him  nil 
the  money  due  hfni  on  the  contracts,  but 
avers  that.  In  order  to  pay,  Deslongchamps 
had  to  borrow  $400  from  I^ongpre.  and  gave 
the  latter  the  mortgage  mentioned  in  the  bill 
of  complaint;  tlmt  to  enable  him  to  borrow 
the  money,  and  with  no  thought  of  fraud,  he 
made  the  deed  to  Doslongchamps;  that 
r»ugi>re  had  no  knowledge,  so  far  as  Le- 
veque knows,  but  what  the  title  was  all 
right;  and  that  complainant  Is  not  entitled 
to  a  deed  of  the  premises  until  he  shall  pay 
the  money  advanced  by  Longiire  to  Des- 
longclmmpa,  because  the  laud  was  bound  for 
the  payment  thereof  to  Ijcveqoe.  Longpre 
answered  to  the  biil,  and  admits  the  taking 
of  the  mortgage,  but  denies  any  conspiracy 
or  any  knowletlse  of  any  different  title  from 
what  the  i-ecord  disclosed;  that  Deslong- 
chumps  is  in-esiKinaible;  and  that  the  mort- 
gage is  the  only  security  Lougjjre  has  Cor  his 
loan.  Defendant  Dtslongchamps  did  not  ap- 
pear, and  the  bill  was  taken  as  confessed  as 
to  him.  The  testimony  was  taken  in  open 
court.  A  decree  was  entered  In  favor  of 
Ixingpre,  with  costs.  Levetpie.  was  required 
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to  deed  the  land  to  complaliiant  Tbe  mort- 
gage of  ¥400  was  allowed  to  lemaln  a  Uen 
upon  tbe  land.  Cwts  were  decreed  in  taror 
•of  complainant,  and  against  Leveqne.  From 
that  decree  an  appeal  waa  taken  by  the  com- 
plainant to  this  coarL 

Tbe  flret  qaestimi  la,  shall  the  mortgage  of 
$400  remain  a  lien  upm  the  land?  The 
learned  trial  Judge  found  from  tbe  evidence 
that  Longpre  loaned  the  money  in  good  faith, 
and  without  tbe  knowledge  of  the  contract 
tietwerai  Leveque  and  complainant  We 
think  this  finding  was  oitlrely  warranted  by 
the  evidence.  It  la  true  that  tbere  was  tea- 
tlmony  showing  that  one  of  tbe  witnesses  to 
the  land  contracts  was  asked  by  Longpre, 
before  he  took  his  mortgage,  to  ttnd  out  tram 
the  office  of  the  register  of  deeds  whether  the 
•title  to  the  hind  was  aU  right  It  is  urged 
that  this  witness  must  have  known  of  Foon- 
taine's  Interat  in  the  land,  tbat  he  was  act- 
ing for  Ixmgpre  In  making  tbe  Inquiry  at 
the  register's  ofilce;  and  that  his  knowledge 
must  be  presumed  to  have  come  to  Longpre. 
The  difficulty  with  that  posititm  la  it  ap- 
pears affirmatively  that  when  he  was  mak- 
ing these  Inquiries  fbr  Lmgpre,  be  was  ^n- 
Idoyed  tar  a  definite  purpose,  not  connected 
with  the  land  contracts,  ai^  did  not  think 
anything  about  them  at  the  time.  He  re- 
ported  to  Longpre  that  tbe  title  waa  all  tight, 
and  at  that  time  be  believed  tbls  to  be  true. 
So  far  as  the  record  discloses,  Longrpre  had 
no  knowledge  to  the  cootra^r. 

Tbe  complainant  asks,  if  this  court  holds 
the  mortgage  to  be  good,  to  decree:  (1)  Tbat 
the  deed-  from  Leveque  to  Deslmigchampa  be 
canceled,  and  a  new  warranty  deed  from 
Leveqne  to  eomiHalnant  be  made;  and  that 
the  complainant  have  compensation  enough 
to  discharge  tbe  mortgage  given  1^  Destong- 
champs  to  Longpre.  h>  that  the  comphUnant 
should  own  tbe  land  free  from  any  lien  for 
purchase  money,  or  otherwise,  because  tbe 
title  belonging  to  the  complainant,  being  held 
Ijy  tbe  creditor,  defendant  Leveqne,  as  sure- 
ty for  the  performance  of  the  contract  of 
the  principal  debtor,  defendant  Deslong- 
champs,  was  so  dealt  witb  by  the  principal 
defendant  and  the  creditor,  without  tbe  con- 
sent of  the  owner  of  the  surety,  as  to  re- 
lease tbe  surety;  w.  Instead  of  cancellation 
of  tbe  deed  and  of  ttie  mortmiKe,  the  com- 
plainant should  have  compensation  for  tbe 
amount  of  $732.71,  or  the  value  of  the  surety 
disposed  of  by  the  principal  creditor  without 
his  consent  the  value  of  the  secturity  being 
based  upon  the  amount  due  to  the  complain- 
ant upon  tbe  contract  from  Dedongcbamps 
to  the  complainant  over  and  above  all  legal 
or  equitable  set-offs.  If  that  to  the  court  is 
not  firmly  esrabllsbed,  fbea  i^)  the  court 
should  decree  that  the  deed  from  Leveque  to 
Deslongchamps  should  be  set  aside,  and  a 
new  warranty  deed  given  from  Leveque  to 
complainant;  and  that  defendant  I^eveque 
shonld  pay  and  discbarge  tbe  mortgage  from 
Deslongchamps  to  Longpre;  and  that  the 


complainant  should  pay  to  the  defendant 
Leveque  the  actual  balance  due  upon  his 
contract  with  Leveque  without  intsrest;  and 
that  a  commissioner  should  be  appointed  to 
ascertain  how  much  nuve  than  the  9400  waa 
paid  by  Deslongchamps  to  Leveque.  whm 
the  deed  was  delivwed  In  October,  IBM. 

Oan  either  of  these  positions  be  maintained 
in  this  proceeding?  The  Mil  Is  not  filed  up- 
on any  such  theory.  Conqriatnant  comes  in- 
to a  court  at  equity,  and  asks  for  a  specific 
performance  of  the  contract,  and  to  have 
tlie  mortgage  set  aside,  upim  the  ground  of 
conspiracy  and  fraud.  He  falls  to  estaUisb 
the  conspiracy  and  fraud,  and  the  mortgage 
is  allowed  very  properly,  as  we  think,  to  re- 
main a  Uen  upon  the  land.  This  part  of  his 
case  having  talied,  can  be  have  a  qieclflc 
performance  of  the  contracts  and  damages 
for  a  failure  to  perform  It?  If  it  Is  conceded 
that,  In  some  cases,  damages  may  be  decreed 
as  well  as  specific  perfomwnce,  is  this  a 
eaae  where  It  would  be  eqnltaMe  to  do  ao? 
Tbla  Is  an  aiveal  to  an  equity  court  Should 
not  ^  complainant  do  equity?  The  inlnci- 
Iial  parties  to  this  litigation  ore  compara- 
tively Ignorant  m».  The  eonqtlainant  testi- 
fies through  the  medium  of  an  Interpreter. 
Defendant  Leveque  testifies  that  be  agreed 
to  take  Deslongchamps  for  the  payments, 
and  n^posed  the  deed  would  nm  to  him,  as 
the  comiilBlnaat  UM  Mm  he  had  add  to 
Deslongchanva.  The  trial  eonrt  had  these 
witnesses  before  hln^  and  evidently  could 
}adge  of  thtAr  candw  and  tivthfolneaa.  The 
record  shows  that  when  Deslongchamps 
made  the  contract  witb  com^lnant  tbere 
was  to  become  due  to  Leveque  ^1.79,  with 
interest  at  10  per  cent.  It  also  shows  that 
all  he  has  received  since  then  is  $100,  paid  in 
1883,  and  the  $400  obtained  of  Longpre. 
Leveqne  has  bad  no  more  pay  for  the  land 
than  he  was  entitled  to.  While  he  had  no 
1^1  right  to  make  the  deed  to  Desiong- 
champe,  we  tliJnk  the  decree  of  the  trial 
court,  hi  view  of  the  facts  disclosed  in  the 
record,  Is  an  equitable  one.  The  decree  ia 
affirmed,  with  costs.  Hie  other  Justices  con- 
curred. 


WOLF  T.  MICHIGAN  MASONIC  MUT. 
BEN.  ASS'N. 
(Supreme  Court  of  Micbigao.    March  24,  1806.) 
MuTDAL  Bbxef[t  Ix^uitANCB— AsastSHEina— 

NOTJ  C  E — V  A  LI  D ITY. 

1.  Whore  the  board  of  trnBtees  of  a  mntaal 
benefit  SBsociation.  when  less  tbsn  a  qnorum 

was  nresent.  after  ofBcial  notice  of  the  death  of 
mcQiutTs,  orderod'  asseflsments,  the  irrepjlarity. 
if  nuy,  was  cured  by  the  approval  of  the  mlDutoi 
of  HUch  meeting  nt  n  subsequent  meeting,  whipn 
a  quorum  was  present. 

2.  Articles  of  a  mntoal  benefit  association 
provided  that,  when  ofGcial  notice  waa  received 
of  the  denih  of  a  member,  it  was  the  duty  of 
the  secretary  to  notify  eadi  member;  that  eacti 
member  should,  uithiu  1,^  days  after  date  of 
such  notification,  pay  to  the  secretary  $1.10; 
and.  in  case  h*^  should  neglect  to  pay  within  15 
days,  he  Bfaonld  bo  again  noticed  by  the  aecre- 
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tair;  and.  If  iracfa  mm  was  not  then  paid  wtth- 
In  16  daja  after  tha  Mcond  notiflcatlon.  hlB 
name  itaonld  be  erased  from  the  roll  of  memben. 

Held,  that  the  legality  of  notices  was  not  affect- 
pd  by  the  fact  that  the  second  notice  was  elven 
a  da7  or  two  earlier  than  ptorided  by  such  ar- 
ticlea 

ESrror  to  circuit  court,  Kent  county;  Wil- 
liam E.  Grove,  Judge. 

Action  by  Gustave  A.  W<rif,  administrator 
of  the  estate  of  Solomon  Wolf,  deceased, 
against  the  Michigan  Masonic  Mutual  Ben- 
efit Association.  There  was  a  Judgment  en- 
tered on  the  verdict  of  a  jury,  directed  by  the 
court  In  favor  of  dtfendant,  and  plaintiff 
brings  error.  Affirmed. 

Walker  &  Wolf,  for  appellant  Champltn 
&  Stone,  for  appellee. 

I>ONG,  O.  J.  On  November  7,  1878.  Solo- 
mon Wolf,  by  a  vote  of  the  board  of  direct- 
OTB  of  the  defendant  company,  was  admit- 
ted Into  said  company,  and  a  certificate  of 
membership  duly  issued  to  him.  He  remain- 
ed a  member  of  the  company  until  February 
19,  1880,  when,  as  Is  claimed  by  the  defend- 
ant,  he  was  suspended,  and  his  name  strick- 
en from  the  roll,  for  the  nonpayment  ot  as- 
Be semen ts  Nos.  20  and  21.  He  made  no  ap- 
plication to  be  restored  to  mnnbershlp,  and 
died  July  20,  1880.  After  his  name  was 
stricken  from  the  nrtl,  there  were  three  as- 
sessments made  before  bis  death;  bat  he 
was  not  notified  or  assessed  therefor,  for 
the  reason,  as  It  is  daimed,  that  be  was  not 
regarded  by  the  association  as  any  longer  a 
member.  No  <daim  was  made  against  the 
association  nntll  AirU  S,  1^,  when  the 
plaintiff,  as  administrator,  wrote  a  letter  to 
the  defendant  company,  asserting  the  claim, 
and  received  a  reply  that,  upon  Investiga- 
tion.  the  company  found  that  the  plaintiff 
bad  DO  valid  claim  against  it  It  was  ad- 
mitted on  the  trial  that  Solomon  Wolf  died 
July  20,  1880,  unmarried,  leaving,  surviving 
him,  his  brother,  Jacob  Wolf,  of  Grand  Rap- 
Ids,  Mich.,  and  two  sisters,  Caroline  Goeta, 
vrbo  resides  at  Cincinnati,  Ohio,  and  Johanna 
Wolf,  who  then  resided  at  GrUnstadt,  Ger^ 
many;  that  Johanna  Wolf  died,  intestate,  In 
the  fall  of  1880,  at  her  home  In  Germany, 
and  was  then  unmarried;  that  on  May  11, 
1802,  an  assignment  of  the  claim  was  ex- 
ecuted to  the  admintstrator  by  Jacob  Wolf; 
and  that  he  was  authorized  to  execute  the 
aame  for  and  In  behalf  of  Caroline  Goetz. 
This  action  la  brought  to  recover  the  amount 
claimed  to  be  due  to  the  legal  representa- 
tives of  Solomon  Wolf.  On  the  trial,  the 
conrt  below  directed  a  verdict  in  favor  of  the 
defendant 

The  defendant  association  was  MTganlzed 
under  "An  act  to  provide  for  the  Incorpora- 
tion of  co-operative  mutual  benefit  associa- 
tions" 0  How.  St  c.  118).  After  its  Incorpo- 
ration, it  caused  to  be  executed  articles  of 
association,  which  were  duly  filed,  and  nn- 
der  which  the  corporation  acted.  The  arti- 
cles provide  for  death  claims,  as  foUowa: 
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"Upon  the  death  of  any  member  of  this  as- 
sociation, the  sum  to  be  paid  the  representa- 
tives of  the  deceoseu,  as  -designated  upon 
the  books  of  this  association,  shall  be  one 
dollar  for  each  membei  of  this  association, 
not  In  any  case  to  exceed  one  thousand  Aot- 
lars;  and,  whenever  the  amount  In  the  gen- 
eral fund  shall  exceed  the  amount  necessary 
for  the  payment  of  two  death  claims,  then 
an  assessment  shall  be  passed,  and  the  death 
claim  then  due  shall  be  paid  from  the  mon- 
eys in  the  general  fund."  Article  15.  The 
agreement  in  the  certlHcate  issued  to  the 
deceased  Is  as  follows:  "The  said  associa- 
tion agre^ng  to  pay  to  his  legal  representa- 
tives the  sum  of  as  many  dollars  as  there 
are  members  of  this  association  at  his  death, 
but  howevCT,  in  no  case  to  exceed  the  sum 
of  one  thousand  dcdlars."  Prior  to  the  sus- 
pension of  the  deceased,  three  death  claims 
were  presented  to  the  association  for  pay- 
ment; the  latter  one  to  be  paid  from  the  sur- 
plus fund,  which  was  apparently  on  hand  at 
that  time.  The  other  two  claims  were  to  be 
paid  by  two  assessments  to  be  made  up- 
on the  members  of  the  company,  one  dollar 
each  assessment.  The  only  controversy  In 
the  case  which  we  think  necessary  to  dis- 
cuss grows  out  of  the  claim  of  plaintiff 
that  no  proper  and  legal  notice  was  evw 
served  upon  the  deceased  that  these  assess- 
ments were  to  be  paid,  and  that  consequent- 
ly the  comimny  had  no  power  or  authority 
to  suspend  him  from  the  benefits  to  be  paid 
at  his  death.  The  court  directed  the  verdict 
on  the  ground  that  the  notices  of  these  as- 
sessments were  sufilcleut  and  l^ally  author- 
ized, and  In  consequence  of  which  the  de- 
ceased was  properly  suspended  for  nonpay- 
ment of  them,  and  that  therefore,  his  legal 
representatives  bad  no  benefits  accruing  to 
them  under  the  certificate. 

The  articles  of  association  affecting  this 
qneetion  provide:  "The  secretary  sliall  keep 
a  record  of  aU  meetings  of  the  association 
and  the  board  of  tmstees,  and  of  all  transac- 
tions and  business  of  the  association.  He 
shall  keep  a  complete  register  of  the  names, 
ages,  and  residences  of  the  members,  and  the 
names  of  the  lodges  to  which  they  belong. 
He  shall  receive  all  moneys  required  to  be 
paid  by  Its  members.  •  •  •  He  shall  pre- 
pare all  certificates  of  membership  and  all 
notices  of  deaths  and  assessments.  He  shall 
keep  a  record  of  deceased  members  of  the 
association.  *  *  *  He  shall  make  a  rec- 
ord in  the  books  of  the  association  of  the 
names  of  all  members  who  have  paid,  and  of 
all  who  have  failed  to  pay,  the  assessments 
made  upon  them.  •  •  •  He  shall  make 
and  serve  or  publish  all  notices  and  notlflca- 
tlons  required  by  the  association  or  by  the 
board  of  trustees.  •  •  •"  Article  8,  6  4- 
"The  board  of  tmstees  shall  have  a  general 
charge  and  supervision  of  the  affairs  of  the 
association.  •  •  •  They  shall  hnre  power 
and  authority  to  make  such  rules  and  regula- 
tions for  their  government  la  payment  ot 
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claims,  reception  of  proofs  of  death,  and  ; 
tmnsactlon  of  geDeral  business  as  a  major-  | 
ity  may  see  ttt  *  *  Article  8,  §  6.  "A  : 
member  who  has  been  suspended  or  expelled  [ 
from  the  fraternity  •  •  •  sball  imme- 
diate cease  to  be  a  member  of  this  aasocla-  ^ 
tion."  Article  12,  S  2.  "At  any  meeting  a 
majority  of  (he  board  shall  constitute  a 
quorum  for  the  transaction  of  business." 
Article  5,  S  4.  "The  board  of  trustees,  when 
full,  shall  ccHisUt  of  nineteen  members  of 
this  association.  •  •  •  Each  lodge  outside 
the  city  of  Grand  Rapids  having  twenty  • 
members  belonging  to  this  asBociatlon  shall 
be  entitled  to  one  trustee,  until  the  number 
of  trustees  shall  be  full.  •  •  •"  Article  6, 
§  1.  "When  official  notice  has  been  received 
of  the  death  of  a  member  of  this  association. 
It  shall  be  the  duty  of  the  secretary  to  notify 
each  member  of  the  same;  and,  unless  the 
death  claim  has  be«i  provided  for  by  arti- 
cle fifteen  of  this  coDStitntion.  each  surrlv- 
Ing  member  shall,  within  fifteen  days  after 
the  date  ctf  such  notification,  pay  to  the  secre- 
tary the  sum  of  one  dollar  and  ten  cents; 
and,  in  case  he  shall  neglect  to  pay  the  same 
within  fifteen  days,  he  shall  be  again  noti- 
fied by  the  secretary;  and,  If  said  sum  shall 
not  be  paid  within  fifteen  days  after  the 
second  notice,  his  name  shall  be  erased  from 
the  roll  of  members,  and  he  shall  forfeit  all  i 
claims  upon  the  aasoclation:  provided,  how-  i 
ever,  that  the  board  of  trustees  shall  have  | 
power  to  restore  such  delinquent  member  I 
upon  his  giving  a  satisfactory  excuse  for 
bis  default,  and  payment  of  all  assessments 
which  may  have  accrued  up  to  date  of  such 
restoration:  provided,  also,  the  board  of  tms- 
tees  sball  have  power  to  restore  to  member- 
ship any  sus[>ended  member  or  removal  of 
such  suspension  provided  siaid  so  restored 
member  pay  up  all  dues  and  claims  that 
would  have  accrued  against  him  had  he  not 
been  suspended."  Article  16,  9  1.  "A  writ- 
ten or  printed,  or  partly  writjen  and  partly 
printed,  notice  deposited  In  the  post  <^ce 
at  Grand  Uaplds,  postage  paid,  and  direct- 
ed to  the  membCT's  place  of  residence  as  it 
appears  on  the  books  of  the  association,  shall 
be  deemed  a  sufficient  notice."  Article  16, 
I  2.  "The  notice  sball  be  headed  In  bold 
type,  'First  Notice,'  'Second  Notice,'  as  the 
case  may  be."  Article  16,  §  3. 

It  appears  that,  at  the  time  assessments 
Nos.  20  and  21  were  made,  the  board  consist- 
ed of  19  trustees,  and  therefore  10  trustees 
were  necessary  to  constitute  a  quorum.  Five, 
only,  were  present  whm  these  assessments 
were  made;  and,  when  the  deceased  was  re- 
ported suspended,  only  seven  trustees  were 
present  It  Is  therefore  contended  by  coun- 
sel for  plaintiff  that,  for  this  reascm,  the  no- 
tices were  Invalid,  as  well  as  the  action  of 
the  board  in  declaring  the  deceased  suspended 
from  the  benefits  of  the  association.  AI- 
tbouKb  no  quorum  was  present  at  the  time  the 
assessments  were  made.  It  will  be  se^  from 
the  articles  of  assodatkni  that  the  board  of 


trustees  has  no  power  or  discretion  in  the 
matter  of  the  amount  of  the  assessment  It 
is  always  uue  dollar  ui>on  each  member,  and. 
If  the  amount  In  the  general  fund  exceeds  the 
amount  necessary  for  the  payment  of  two 
death  claims,  there  Is  no  assessment  It  is 
shown  In  the.  present  case,  and  without  con- 
tradiction, that  there  was  a  sufficient  amount 
in  the  general  fund  at  the  time  these  assess- 
ments were  made  to  pay  one  death  claim,  and 
no  more;  but  there  were  three  death  claims 
to  be  paid,  and  it  became  necessary  to  meet 
such  payment  that  the  assessment  of  one  dol- 
lar per  member  upon  each  of  the  death  claims 
be  made.  The  association  had  never  made 
any  rules  or  regulations  for  Its  government  in 
the  payment  of  claims,  reception  of  proofs  of 
death,  or  the  transaction  of  its  general  busi- 
ness;  but  all  matters  had  been  left  to  be  gov- 
erned and  controlled  by  the  articles  of  asso- 
ciation. The  articles  of  association,  or  the 
statute  tmder  which  the  association  was  or- 
ganized, do  not  vest  In  the  trustees  exinessly 
and  solely  the  power  to  levy  assessments,  but 
provide,  hy  article  16,  i  X,  that  when  official 
notice  has  been  received  of  the  death  of  a 
member  of  thla  association.  It  shall  be  the 
duty  of  the  secretary  to  notify  each  member 
of  the  same,  and,  unless  the  death  claim  "has 
been  provided  by  article  fifteen  of  this  con- 
stitution, each  surviving  member  shall,  with- 
in fifteen  days  after  the  date  of  such  notifica- 
tion, pay  to  the  secretary,"  etc  Official  no- 
tice had  been  received  that  these  death  claims 
were  to  be  met;  and,  under  this  article,  It  be- 
came the  duty  of  the  secretary  at  once  to 
give  the  notices  of  assessment;  so  that,  al- 
though there  was  uo  quorum  present  at  the 
time  the  trustees  directed  the  assessmmts  to 
be  made,  yet  it  is  at^rent  that  the  secretary 
had  the  power  to  give  the  notices  wltfaont  the 
direction  of  the  board  at  ail.  But,  be  this  u 
it  may,  we  think,  if  there  was  any  irregular- 
ity in  this  respect,  that  that  was  cured  by  the 
further  action  of  tlie  board  at  Its  next  meet- 
ing, when  a  quorum  was  present  At  the 
time  th^se  assessments  were  ordered  (Decem- 
ber 18,  1879),  the  proceediogs  of  the  board 
were  recorded  upon  its  journal;  and  on  Janu- 
ary 15,  1880,  a  majority  of  the  board  beinf; 
then  present,  the  minutes  of  the  preceding 
meeting  were  read  and  adopted.  lUs  actltm 
of  the  board  at  that  time  was  a  ratification  tit 
the  proceedings  of  tbe  minority  meeting  of 
Dec^ber  18,  1879.  A  majority,  in  the  first 
instance,  could  have  directed  the  aaaeasment: 
and  the  adoption  of  the  act  of  a  minority  by 
the  majority  of  the  trustees  at  a  regular  meet- 
ing of  the  board  made  the  action  of  the  mi- 
nority valid  and  binding  as  an  assessment,  as 
sncb  ratification  was  retroactive,  and  took  ef- 
fect from  the  time  the  assessment  was  ordered 
by  the  minority.  New  York  Security  &  Trust 
Co.  V.  Saratoga  Gas  &  Ellectric  Ught  Go. 
(Sup.)  34  N.  Y.  Supp.  890;  BlUson  v.  Water 
Co.,  12  Gal.  542.  Tbe  cases  cited  by  counsel 
for  plaintiff  upon  this  question  are  not  rfmllar 
In  principle  to  the  present,  as  here  tbe  amonnt 
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of  the  MWWinent  was  fixed  absolutely  by  the 
ftrtlclea  ftf  aaaodattoa,  and  the  duty  to  make 
the  aflfleaBment  to  meet  the  death  losaea  ia 
clearly  defined  by  the  ortidea,  so  that  the 
levying  of  the  aaaesament  waa  a  puT^  mtn^ 
isterlal  act. 

It  Is  further  contended  by  counsel  for  plain- 
tiff that  a  sufficient  length  of  time  had  not 
elapsed,  as  required  by  the  articles,  between 
tbe  giving  of  the  first  and  the  second  notice. 
The  first  notice  was  mailed  on  January  1. 
1880;  tbe  second,  January  ICi,  1880.  And 
connst'l  contrads  that  full  15  days  should  have 
elapsed  between  the  time  the  flnt  notice  was 
given  before  the  second  was  mailed.  It  is 
evident  that  it  was  the  design  of  this  provl- 
Bi<Hi  of  the  articles  of  association  to  give  the 
member  full  30  days'  notice  to  pay  the  aaaoea- 
ment.  This  full  30  days'  notice  was  given, 
and  the  mere  fact  that  the  second  one  was 
gtven  a  day  too  early  could  not  affect  any  sub- 
stantial right  which  a  member  would  have  Id 
the  paymoit  of  his  assessment;  but  from  the 
record  It  appears  that  the  deceased  did  not 
pay  his  aaseBsment  at  the  end  of  the  80  days, 
when,  on  February  1, 1880,  a  third  notice  was 
glT«i,  and  It  waa  not  until  after  this  third  no- 
tice that  the  resolution  was  passed  by  the 
board  suspending  the  deceased  from  further 
b«ieats  In  the  aasoclatloa  Death  losses  ac- 
cmed  after  that  time,  but  no  notices  were 
mailed  to  the  deceased,  for  the  reason  that  be 
was  not  regarded  thereafter  as  a  member; 
and  although  he  resided  in  the  same  house 
with  his  brother,  who  was  also  a  member  of 
the  association,  and  received  notices  from  the 
aaaodatlon  for  death  losses,  no  effort  was 
made,  as  appears  by  tbe  record,  to  hare  the 
deceased  reinstated.  The  deceased  and  his 
relatives  evidently  regarded  the  deceased  as 
Boq;>«kded.  and  as  tiavlng  no  claim  upon  the 
asaodation.  After  his  deatli,  12  years  elapsed 
before  any  claim  was  made  upon  the  company 
for  tbe  payment  of  the  claim.  The  cause  of 
this  delay  Is  alleged  to  be  because  the  cer- 
tificate was  lost,  and  was  not  discovered  nntU 
about  the  time  the  rlatan  was  mode. 

The  OMitentton  Is  also  made  upcm  the  part 
of  tbe  defoue  that  the  dalm  Is  barred  by  tbe 
stathte  of  limitations;  but  we  think  It  unnec- 
essary to  discuss  that  questloa.  Tbe  court 
Mow  idaced  Its  ruling  entiROy  upon  the 
questions  of  reffulartty  of  the  proceedings  to 
mwpend  the  deceased  from  benefits,  and  we 
think  properly.  The  Judgment  must  be  af- 
firmed. 

MONTGOMEUY  and  HOOKER,  JJ.,  did 
not  sit.    Tbe  other  justices  concurred. 


BERRY  T.  TINSMAN,  County  Drain 
CommisBioner. 
Supreme  Court  of  Michigan.    March  24, 1696.) 
IhuiSAQB  —  Dbkfbkino  Dbaix  —  Whkk  PaorsB. 

In  proceedings  to  review  the  action  of  a 
drain  PommigfioDPr  in  deepening  and  widening 
the  B.  drain,  it  appeared  that  plaintifTs  land 


was  assessed  for  uw  P.  drain,  prertonsly  estab- 
lished, which  baa  a  creelt  for  an  outlet,  lod  is 
crossed  by  the  B.  drain;  and  that  the  latter  is 
18  inches  deeper,  and,  if  deepened  as  proposed, 
will  be  28  inches  deeper,  than  the  former  at  the 
intoaectiou,  and  18  inches  deeper  tiian  tbe  B. 
drain,  which  empties  Into  the  P.  drain  below 
such  iutersectloQ,  and  was  also  established  be- 
\  fure  the  B.  drain.  Held,  that  the  action  of  such 
commiasiooer  waa  proper,  as  against  the  ob- 

Ertion  that  such  deepening  and  wideniog  will 
ve  tbe  effect  to  destroy  the  P.  and  E.  drains 
from  tbe  poiat  of  intenection  by  dlverttng  the 
flow  of  water. 

Error  to  clrcldt  court,  Monroe  county;  Bd- 
ward  D.  KInne,  Judge. 

Oertlorart  proceeding  by  John  W.  Berry 
against  Arthur  D.  Tlnsman,  county  drain 
cmnmlsslcHter,  to  review  the  action  of  d^end- 
ant  In  deepening  and  widening  a  certain 
drain.  There  was  a  judgment  sustaining  the 
action  of  the  commissioner,  and  plaintiff 

I  brings  error.  Affirmed. 

I  Klan  W I  Hard  and  0.  A.  Golden,  for  appel- 
lant. Willis  Baldwin  and  Ira  G.  Hum^ir^, 
for  appellee. 

HOXTOOUERT,  3.  Plaintiff  sued  otit  of 
the  circuit  court  a  writ  of  certiorari  to  re- 
view tbe  action  oS  the  drain  commlssloDer 
in  deepening  and  widmlng  a  certain  drain 
known  as  tbe  "Babcock  and  Baker  Drain." 
The  circuit  court  sustained  the  action  of  tbe 
commissioner,  and  idalntifl  brings  error.  It 
appean  by  tbe  record  that  tbe  plaintiff  Is  tbe 
owner  of  land  assessed  for  the  construction 
of  the  Plank  Road  drain,  the  southern  onUet 
of  which  is  Swan  creek.  This  drain  was 
laid  out  in  1872,  and  In  1874  a  drain  known 
as  tbe  "Babeock  and  Bgypt  Drain"  was  laid 
out  and  estaUlshed,  nmnlng  east  and  west, 
and  dischaitfng  Its  waters  Into  the  Plank 
Road  drain.  In  1875  a  third  drain  was  laid 
out  and  established,  known  as  tbe  "Babeock 
and  Bako-  drain,"  and  commencing  at  a 
point  about  a  half  mile  north  ol  the  Babcock 
and  Egypt  drain,  and  running  thence  on  a 
general  easterly  course,  crossing  the  Plank 
Road  drain.  As  these  drains  have  been  nm- 
Btmcted  for  10  years,  wbetever  defects  exist- 
ed in  the  original  proceedings  are  not  now 
open  for  consideration.  This  proceeding  Is 
for  the  deepening  and  widening  of  tbe  Bab- 
cock and  Baker  drain,  and.  If  deepened  and 
widened  as  prayed  for  at  the  point  of  Inter- 
section with  the  Plank  Road  drain,  It  will  be 
2  feet  4  Inches  below  tbe  bottom  ot  the  latter 
drain,  and  18  Inches  or  moro  below  the  bot- 
tom of  the  Babcock  and  Egypt  drain.  It  ap- 
pean by  the  return  of  tbe  commissioner  that 
the  Babcock  and  Baker  drain,  when  laid  out. 
crbssed  the  nank  Road  drain  at  a  grade  IS 
Inches  below  the  bottom  of  the  Plank  Boad 
drain,  and  so  existed,  and  Is  miw  below  tbe 
bottom  of  tbe  Plank  Road  drain;  and  the  re- 
turn further  shows  that  the  Babcock  and 
Baker  drain  does  not  cross  the  Babeock  and 
Egypt  drain. 

The  contention  of  idalntiff  Is  that  tbe  deep- 
ening and  widening  of  the  Babcock  and  Ba- 
ker drsM  will  have  tiie  effte$4o  destroy  the 
Digitized  by  LaOOg  IC 


580 


NOBTHWBSTIDRN  RSPORTBB,  Vol  66. 


(MIcftL 


Babco^  and  Egypt  drain  and  tbe  Plank 
Road  drain  from  the  point  ot  intersection  of 
these  respective  drains,  by  diverting  tbe  flow 
of  water.  Aa  already  stated,  the  return 
shows  that  Die  Babcock  and  Balier  drain 
does  not  cross  the  Babcock  and  Egypt  drain, 
and  that  the  bottom  of  the  former  drain  Is 
below  the  Plank  Road  drain;  so  that  the 
most  that  can  be  said  Is  that  the  diversion  <tf 
waters  In  the  Plank  Boad  drain  would  be  a 
differeace  In  degree  merely.  We  are  not 
able  to  see  the  fwce  of  plaintitrB  contatiixL 
There  Is  no  pretense  that  those  Interested  in 
the  Plank  Boad  drain  are  Interested  In  any 
other  way  than  as  the  drain  operates  to  drain 
their  lands.  How  the  diversion  of  some  fmv 
th^  portion  ot  the  water,  which  would,  but 
for  the  deepening  of  the  Babcock  and  Baker 
drain,  0ow  through  the  Plank  Boad  drain, 
would  operate  to  destroy  any  portion  aC  this 
drain.  Is  not  apparent.  If  the  lands  are 
above  the  level  of  tbe  bottom  of  tbe  Plank 
Road  drain  and  the  Babcock  and  Egypt 
drain,  it  would  seem  that  these  drains  would 
still  furnish  a  means  ef  draining  ptaintUTs 
lands.  The  vested  rights  in  those  owning 
land  along  these  two  drains  are  not  la  any 
way  Interfered  with.  Tbe  water  couraes,  so 
far  as  they  furnish  a  means  of  drainage,  con- 
tinue; and,  unless  the  p^wns  abutting  the 
latter  portion  of  the  ditch  have  a  right  to 
have  the  water  from  above  for  power,  they 
are  In  no  way  damnifled  by  having  the  Bab- 
cock and  Baker  ditch  deepened.  We  think 
they  have  not  this  right,  particularly  as  the 
Babcock  and  Baker  ditch,  as  It  was  orlgtiuO- 
ly  constructed  and  as  It  now  stands,  diverts 
tbe  waters  at  tbe  point  of  Intersection.  The 
cases  cited  hy  plaintiff's  counsel— Tumlin  v. 
Newcomb,70Mich.3o8,88N.  W.315;  ZabelT. 
HaiBhman,  68  Mich.  270.  36  N.  W.  71;  Id.,  68 
Mich.  273,  42  N.  W.  44-are  not  In  point.  In 
each  of  these  cases  an  attempt  was  made  by 
the  township  drain  commissioner  to  establish 
a  drain  on  the  line  of  an  existing  county  drain. 
This  It  was  held  he  was  not  authorized  tn 
do,  unless  such  existing  drain  bad  be^  pre- 
viously vacated.  It  has  been  determined  In 
the  present  case  that  tbe  deepening  and  wid- 
ening of  this  ditch  was  a  necessity,  and  this 
by  a  Jury  demanded  by  plalntUt.  We  think 
the  circuit  Judge  was  right  in  sostalning  the 
action  of  the  drain  commissioner.  Judgmoit 
affirmed,  with  costs.  The  other  Justices  con- 
curred. 


WEBSTER  V.  STMES  et  aL 
(Supreme  Court  of  Michigan.    March  21,  1896.) 
Nboliosxcb— Firs  bt  Mill— BscAPim  Sparks— 

QUSSTIOH  Ktt  JOBT  —  SPABK  AkBBSTBR  —  DVTt 
or    OWNBB  —  iKBTBOCTlOSi  —  SOOOSSSION  OF 

Caitsss. 

1.  In  an  action  for  causing  the  destmctlon 
at  plaintifE'A  premises  by  ne^igenMy  permitting 
iparfae  to  escape  from  the  Kmokestack  of  de- 
Cendsnt'a  mill  on  a  violently  windy  day,  defend- 
mat's  witness  stated  that,  on  said  day,  tbe  di^ 


enlar  doors  in  the  fire  box  were  partly  open,  and 
there  was  other  evidence  that  tbe  draits  wet* 
wmu  part  of  the  time  on  said  day.  and  that  oa- 
ders  were  emitted  from  the  stack.  Defeodant 
testified  that  sparka  coold  not  have  escaped  with 
the  drafts  closed.  Held,  that  there  was  suffi- 
cient evidence  to  authorise  the  subndarion  to  Ibc 
jury  of  the  issue  as  to  whether  tbe  drafts  were 
open. 

2.  Where  a  staitionRry  mill  is  situated  near 
to  wooden  buildings,  ttie  owner  is  bound  to  use 
such  am)liances,  adapted  to  the  chimney  there- 
of,  as  will  most  efficiently  arrest  the  escape  of 
sparks,  whether  such  apparatus  baa  been  previ- 
ously used  on  that  kind  of  a  chinmey  or  not. 
particularly  whert  be  has  notice  of  the  danger 
from  such  sparka 

3.  Negligence  Is  properly  defined  to  be  "a 
failure  of  duty  to  obe^e  the  degree  of  care 
which  the  law  imposes  for  tbe  proteetloB  of  Inter- 
ests likely  to  be  affected  by  a  want  of  it" 

4.  In  an  action  for  caosisg  the  destmctioa  of 
I^alntiff's  premises  by  permimng  sparks  to  es- 
cape from  a  Htill  on  a  wmdy  day,  an  instmetion 
that,  if  the  iveratien  of  tbe  mlU  ndsngcced 
plaiutilTs  property  to  tbe  extent  that  a  prudent 
man  would  have  shut  down  snch  mlH  until  the 
violence  of  the  wind  liad  abated,  the  failure  of 
defendant  to  do  so  was  nc^igence,  was  not  oih 
jectionable,  in  that  the  ose  of  tbe  word  "pru- 
dent,*' without  qualification,  was  undcastood  to 
mean  more  than  "ordinarily  prudent,"  particular- 
ly SB  the  court  also  charged  that  persuks  oper- 
ating such  mill  were  oa^^  required  to  ose  or- 
dinary care. 

5.  In  an  action  for  causing  the  destruction 
of  plaintitri  premises  by  permitting  sparkH  to 
escape  from  a  mill,  an  instruction  that,  it  de^nd- 
ant  was  Kuiity  of  negUgeace  in  operating  his  mill, 
he  Is  liable  for  the  injury  sustained,  If  it  was 
the  result  of  a  continnous  succession  of  events, 
so  linked  together  as  to  make  a  natural  whole, 
and  flowed  natmUy  bom  sndi  negllfBiee,  and 
this  even  if  he  could  not  have  foreseen  or  antic' 
ipated  sndi  Injury,  shoold  be  construed  to  mean 
that,  though  defendant's  negltgence  did  not,  in 
the  first  instance,  cause  tbe  deatmetisB  ef  plain- 
tiff's propolT,  yet,  if  it  ultimatdy  did  take  fire 
ns  a  result  of  snch  ne^lgenoe,  defendant  was  lia- 
ble. 

Error  to  circuit  court,  Ulssaokoe  county; 
Fred  H.  Aldrlcb,  Judge. 

Action  by  Mary  B.  Webster  against  James 
E.  Symos  and  aikother  tor  negligently  caus- 
ing the  destruction  of  plaintiff's  property 
by  fire.  There  was  a  Judgment  for  plain- 
tiff, and  defendants  bring  error.  Affirmed. 

F.  O.  Gaffney  and  M.  Brown,  for  appel- 
lanta.  &  B.  Daboll  and  O.  h.  SpasMlng.  for 
appellea 

MONTGOHKRT,  J.  This  Is  an  action  for 
negligratly  causing  the  destruction  of  plain- 
tiff's property  by  fire.  The  defendants  are 
the  owners  of  a  steam  sawmill  In  the  vil- 
lage of  McBain,  and  plaintiff  occupied  a 
hotel  in  the  same  village.  The  declaration. 
In  the  first  count,  averred  the  ownership 
and  occupancy  of  plaintiff's  property,  and 
further  averred:  **The  said  defendants  were 
also  possessed  of  lot  number  nine  In  the 
said  village  of  McBaJn,  lying  near  to,  and 
westerly  of,  the  said  premises  of  the  said 
plaintiff,  on  which  was  a  sawmill,  then  and 
there,  by  the  said  defendants,  their  em- 
ptoyte  and  semnts,  being  operated  and  mn 
by  steam  power,  generated  by  fire  In  a  fur- 
nace located  In  or  about  said  mill;  and  at 
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tbe  time  and  place  atorewU  the  landa. 
preiiiIaeB,bulldiDga.  and  other  propertr  atwnt 
Boid  mill  and  rlUage.  and  tbe  aald  hotel  and 
barn  ot  aald  plaintiff,  were  dE7,  and  lia- 
ble to  take  fire  and  bum  from  any  fire, 
:iparks,  or  dndera  tbat  might  come  and 
lodge  thereon;  and  a  strong  wind  was  then 
blowing  from  the  west  towards  the  -eut, 
and  towards  the  said  hotd  and  bam  of  tbe 
said  plaintiff,  calculated  to,  and  whlcb 
would,  carry  Ore,  sparks^  and  cinders,  com- 
ing from  said  mill,  easterly  a  long  distance, 
along  and  upon  the  premises  about  Bald  mill 
and  Tillage,  and  the  said  hotel  and  bam  of 
the  said  plaintiff,  and  thereby  set  fire  there- 
to, and  bum  and  destroy  the  same;  and  by 
reason  thereof  tbe  operation  and  running  <a 
tbe  said  mill  by  the  said  defendants  as 
aforesaid  was  dangerous  and  baxardous, 
and  liable  to  communicate  fire  therefrom  to 
the  premises  and  buildings  about  and  adja- 
cent to  said  mill,  and  to  tbe  said  hotel  and 
bam  and  property  of  the  aald  plaintiff,— of 
which  the  said  defendants  were  that  and 
there  wdl  knowing.  And  tbe  aald  iHaintiff 
arena  tbat  It  then  and  there  became  and 
was  the  duty  of  the  said  defendants,  in  the 
operating  and  running  of  the  said  mill,  to 
use  care  and  caution  In  and  about  tbe  run- 
ning of  the  same,  to  prevent  the  taking  and 
spreading  of  flre  therefrom  In  and  upon  the 
said  premises  and  buildings,  and  the  said 
hotel  aud  bam  and  property,  of  the  said 
plaintiff,  and  tbe  Injury  and  burning  of  the 
same,  and  to  protect  and  care  for  the  flre 
in  and  about  said  furnace,  and  the  smoke- 
stack of  said  mill,  connected  therewith,  with 
dampers,  sci-eens,  spark  arresters,  or  other 
suitable  devices,  as  to  prevent  the  escape 
and  spreading  abroad  from  tbe  same  of  fire, 
sparks,  or  cinders,  and  the  setting  of  fire 
thereby  to,  and  Injuring  and  burning,  the 
said  premises  and  buildings,  and  the  said 
hotel,  bam,  and  other  property  of  the  said 
plaintiff;  and  It  also  became  and  was  tbe 
duty  of  the  said  defendants,  because  of  the 
great  violence  of  the  wind  then  blowing  as 
aforesaid,  from  tbe  west,  towards  the  said 
premises  and  buildings,  and  the  said  hotel 
and  bam  of  the  said  plaintiff,  and  to  pre- 
vent Injuring  and  burning  tbe  same,  to  cease 
operating  and  mnnlng  said  mill,  and  to  abut 
down  the  same,  azid  put  out  tbe  fires  In  said 
furnace  during  the  prevalenceof  said  wind." 
The  defendants  did  not  shut  down  the  mill, 
"and  tbe  said  defendants  then  and  there  so 
carelessly,  negligently,  and  Improvldeutly 
operated  and  mn  said  mill,  and  managed, 
directed,  and  conducted  said  fires  in  said 
furnace  and  smokestack,  tbat  by  and 
through  the  carelesitne&s,  negligence,  and 
mismanagement  of  tlie  said  defendants  in 
and  about  said  flre,  flre,  sparks,  and  cinders 
from  said  furnace  and  smokestack  escaped 
therefrom,  and  were  carried  by  the  wind, 
btowbig  as  aforesaid,  to  and  upon  lot  four 
of  said  Tillage,  lytbg  east  of  said  mill,  and 


oociQ»led  by  tbe  said  dslisndants,  and  Into 
and  upon  the  bay,  straw,  and  litter  lying  to 
and  about  a  certain  bam  tluveon,  so  that 
the  said  bam,  by  reason  tbereof.  took  flze 
therefrom,  and  was  utterly  burned,  consum- 
ed, and  destroyed;  and  it  became  and  was 
Imposalble  to  put  out  or  check  aald  fite,  and 
It  tiien  and  thwe  qtcead  and  extended  east> 
erly  ther^Trom  to  the  said  hotel  and  bam  of 
the  said  plaintiff,  standing  and  being  on  said 
lot  three  of  said  vfllage."  Tbe  second  count; 
In  addition  to  the  averment  as  to  conditions 
and  surroundings,  aTerred  that  it  was  the 
duty  of  defendants  to  provide  a  spark  tit- 
natee  or  other  device  to  prevent  the  spread- 
ing about  from  the  smokestack  of  cinders, 
and  the  setting  of  flre  thereby,  and  that  It 
was  the  duty  of  defendants,  becanse  of  the 
Tlol«ice  of  the  wind  so  blowing,  etc.,  to 
cease  opemtlng  the  mill  during  the  preva^ 
lence  of  the  wind,  and  averred  that  defend- 
ants failed  of  their  duty  In  this  regard. 

The  testimony  In  most  parts  was  conflict- 
ing. The  plaintiff  offned  testimony  tend- 
ing to  ahow  that,  on  a  previous  occasion  of 
a  high  wind.  In  a  dry  time,  defendants  had 
been  requested  to  shut  down  tbe  mill  by  the 
Tillage  marsh^  and  had  recognised  the  pro- 
priety of  the  request,  and  had  done  so; 
that,  on  tbe  day  in  questton,  a  live  spark 
bad,  during  the  noon  hour,* been  blown  into 
the  bam  where  the  flre  aftnwards  OEiglnat- 
ed  from  (It  Is  claimed)  a  similar  canse;  that, 
during  the  forenoon  of  the  same  d^,  a 
stump  In  the  street  a  Uttle  north  and  cast  «f 
the  bam,  but  In  the  same  general  direction 
from  tbe  mill,  caught  flre;  that,  previous  to 
this,  a  live  spark  bad  fAllen  on  the  per. 
son  of  one  of  defendants'  empli^fis  In  the 
mill  yard,  about  160  fset  from  the  smoke- 
stack, and  on  other  occasions  the  smoke- 
stack had  been  seen  to  emit  sparks.  There 
is  no  controversy  but  that  the  wind  wu 
very  high  upon  the  day  In  question.  It  la 
conceded  that  defendants  were  running  the 
mill,  ai^  were  not  udng  spark  axreetem. 
There  was  a  dispute  as  to  whether  the  di- 
rection of  the  wind  was  such  as  to  cany 
sparks  from  the  smokestack  to  the  bam  in 
question,  but  this  was  a  fair  questiut  for 
the  Jury.  It  Is  stated,  in  defendants'  brief, 
that  the  evidence  was  undisputed  that  tbe 
drafts  in  tbe  furnace  were  dosed,  and  not 
open,  flrom  some  time  in  the  forenoon,  be- 
fore the  flre,  and  that  it  was  also  undifr- 
puted  tbat  the  kind  of  tnei  that  defendants 
were  using  that  day  was  not  calculated  to 
communicate  fire  from  tbe  smolcestack;  but 
we  find  that  the  record  hardly  snatalna  this 
statement,  as  we  find  the  defendants'  wit- 
ness, In  charge  of  the  furnace,  testified: 
"When  tbe  draft  is  oitirely  open,  It  would 
depend  something  iq>on  the  force  of  the 
wind  whether  we  got  much  or  little  draft. 
Sometimes,  whra  the  wind  Is  Mowing  hard, 
we  can  get  as  much  draft  with  those  little 
circular  doors  open  as  we  can  with  eveiy- 


Digitized  by  Google 


582 


NOK  TH  WESTS  nX 


RISPORTIflR,  Vol  00. 


(Ulcb. 


thing  open  with  less  wind.  On  this  day  the 
wind  was  blowing  violently,  and  I  had  the 
circle  doors  partly  open,  and  that  constitut- 
ed the  draft  A  small  opening,  with  a  good 
wind,  may  produce  as  good  a  draft  as  a 
targe  o[>ening  with  a  light  wind."  And 
there  was  other  testimony  tending  to  show 
that  the  drafts  were  open  some  of  the  time. 
UoreoTer,  the  very  fact  that  the  cinders 
were  emitted,  and  ttiat  this,  accoMIng  to 
the  defendants'  testimony,  could  not  have 
occurred  with  the  drafts  closed,  might  be 
considered  by  the  jury  In  determining 
whether  the  drafts  were  closed  at  the  time 
or  not.  Cheboygan  Lumber  Co.  r.  Delta 
Transp.  Co.,  100  AUcta.  24,  58  N.  W.  630; 
Alpem  r.  ChurchUl,  58  Mich.  613,  19  N.  W. 
54». 

The  boiler  in  which  steam  was  generated 
was  a  tubular  IwUer,  arched  with  brlclc  The 
fire  box  was  In  the  front  end  of  the  boiler. 
Under  the  Ixdler  was  a  place  for  draft  to 
come  In  from  the  doors  In  front.  There  was 
a  Are  or  cinder  box  at  the  back  of  the  boiler. 
Fire  had  to  go  to  the  back  end  of  the  boiler, 
and  return,  through  the  flumes  In  the  boiler, 
to  the  front  end  of  It.  where  the  smokestack 
was  located.  The  smokestack  was  3  feet  In 
diameter  and  85  feet  high.  There  was  no 
artlfldal  draft  used.  Defendants  called  a 
number  of  witnesses,  who  testiHed  that, 
when  no  artificial  draft  was  used,  with  a 
mill  constructed  like  this,  no  spark  arreiiter 
was  used  or  required;  and  among  the  claims 
made  Is  that,  as  such  esiark  arresters  are  not 
generally  employed  tn  such  mills,  the  defend- 
ants cannot  be  charged  with  want  of  ordl- 
nai7  care  In  faillog  to  im>Tide  one.  Unques- 
tionably, this  is,  in  general,  a  fair  test  of 
common  prudence,  but  conditions  diRer  with 
different  mills.  The  defendants*  witness  tea- 
tiffed  that  a  spark  arrester  would  lessen  the 
danger  of  a  mill  with  a  natural  draft.  If  It 
had  a  tendency  to  em*.*  sparks.  Another  of 
defendants'  witnesses  gave  similar  testl> 
mony;  and.  Indeed,  without  the  aid  of  the 
testimony,  we  could  take  Judicial  notice  of 
the  fact  Tliere  was  not  tmly  abundant  tes- 
tlmtmy  that  thin  mUl  did  emit  sparks,  but  It 
further  appeared  that  It  was  located  near 
wooden  structures,  liable  to  take  Are  from 
sparlcs  emitted.  This  was  a  stationary  struc- 
ture, and  Its  owner  must  be  held  to  know 
the  conditions  and  surroundings.  The  case, 
in  that  respect  Is  almost  an  exact  parallel  to 
Hoyt  V.  Jeffers,  30  Mich.  181.  In  that  case 
Justice  Christiancy,  in  speaking  for  the  court 
said:  "I  am  entirely  satisfied,  both  upon 
principle  and  welflAit  of  authority,  that  when, 
as  In  the  present  case,  as  the  evidence  tends 
to  show,  the  mill  was  situated  In  the  midst 
of  a  dty.  with  numerous  dwelllngB,  hotels, 
shops,  and  other  buildings  In  close  prox- 
imity, and  mostly  of  wood,  and  the  mill  chim- 
ney without  any  apparatus  or  appliance  for 
arresting  the  escape  of  spnrks  and  fragments 
of  burning  material  to  such  an  extent  as  to 


endanger  sundry  buildings  and  property,  and 
actually  on  many  oci^ions  set  fire  to  them, 
especially  when  the  mill  owner  or  his  em- 
ploy^ in  charge  had  notice  of  the  danger,  it 
becomes  both  his  moral  and  legal  duty  to 
avail  himself  of  some  such  opportunity,  or 
other  means,  if  any  be  known,  aa  experience 
has  shown  to  be  adequate.  If  not  the  moat 
effectual,  to  arrest  the  escape  of  such  sparks 
and  Hre  from  his  chimney,  whether  such 
means  or  apparatus  Iiave  ever  t>een  previous- 
ly used,  or  upon  that  particular  kind  of  chim- 
ney, or  not,  so  that  they  are  in  their  nature 
susceptible  of  being  applied  to  that  particu- 
lar kind  of  chimney,  and  would  operate  to 
prevent  or  check  the  escape  of  qtarks  and 
fire  If  BO  applied."  The  only  particular  la 
which  Hoyt  V.  Jeffers  was  a  stronger  ease 
for  the  plaintiff  than  the  present  case  Is  for 
this  plaintiff,  was  that  in  Hoyt's  Case  Ore 
bad  previously  caught  but  tn  this  case  no 
previous  actual  damages  had  been  done,  other 
tlian  the  burning  of  the  clothes  of  the  work- 
man in  the  yard;  but  the  proof  was  ample 
that  the  mill  emitted  sparks  wlil<di  were  car- 
ried considerable  distances.  What  has  been 
said  sufficiently  answers  the  obJectloD  of  de- 
fendants' counsel  to  questlotts,  put  on  the 
crosG-examlnatlon  of  their  witnesses,  aa  to 
whether  a  mlU  with  a  direct  draft  might  not 
be  80  constructed  to  cause  a  draft  equal  ta 
Home  other  mlUa  having  artificial  drafts,  and 
as  to  the  purpose  of  putting  on  spark  catch- 
ers, and  as  to  whether  spark  arresters  would 
lessen  the  chauces  of  fixe,  and  as  to  whether. 
In  fact,  under  some  conditions,  the  spark  ar- 
resters were  not  used  when  the  draft  was  a 
direct  one. 

Error  Is  assigned  on  certain  Instructions  giv- 
en by  the  court.  The  definltlott  of  negligence 
given  by  the  court  was:  "A  failure  of  dutjr 
to  observe  the  degree  of  care  which  the  law 
Imposes  for  the  protection  of  interests  likely 
to  be  affected  by  a  want  of  It."  This  defini- 
tion was  approved  in  Kendrick  v.  Towte,  00 
Mich.  387,  27  N.  W.  507. 

Defendants  complain  of  an  Instruction  as 
follows:  "If  the  Jury  find,  from  the  evi- 
dence, that,  from  the  riolence  of  the  wind 
then  blowing,  and  the  dryness  of  the  atmos- 
phere and  of  the  immediate  surroundings  of 
the  mill  and  plaintiff's  property,  the  operat- 
ing of  the  mill  endangered  plaintiff's  pn^r- 
ty.  by  fire  from  the  mlU,  to  that  extent  that 
a  prudent  man,  conversant  with  the  busi- 
ness and  the  existing  conditions,  would  have 
shut  down  said  mill  until  the  violence  of  the 
wind  bad  abated,  the  failure  of  the  defend- 
ants to  do  so  was  negligence.  And  if,  by 
reason  of  such  negligence,  fire  was  com- 
mimlcated  from  said  mill  to  the  bam.  and 
then  to  the  plaintHTs  property,  and  destroyed 
It,  she  is  entitled  to  a  verdict.  If  she  did  not 
contribute  to  the  injury.  And  this  would  be  bo. 
even  if  defendants  made  use  of  fire  or  sparic 
arresting  appliances  on  their  mill.  It  was 
the  duty  of  defendants,  if.  In  the  operating 
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of  their  mOl.  they  thereby  endangered  plalD- 
tllTs  property  by  fire,  to  use  such  reasonable 
means  as  were  known  to  them,  or  were  In 
such  general  use  that,  by  reasonable  care 
and  Inqotry,  they  might  have  known  pf 
them,  to  prevent  Ore  from  said  mill  from 
spreading  to  or  falling  on  the  phdntllTs  prop- 
erty and  Injuring  It;  and,  if  tbey  omitted  to 
use  Buch  means,  such  omlBslon  was  negli- 
gence. And  If  the  jury  find,  from  the  evi- 
dence, that  such  negligence  directly  caused 
the  firing  of  the  bam  and  the  plaintiff's 
property,  and  Its  destmetlon,  she  Is  entitled 
to  a  verdict.  If  she  did  not  contribute  to  such 
injiUT-"  It  Is  contended  that  this  Instruc- 
tion was  erroneons,  for  the  reason  that  It  left 
it  for  the  Jury  to  determine  what  a  prudent 
man  would  have  done.  It  Is  said  that  the 
measure  of  liability  In  such  cases  Is  the  skill 
and  dIUgence  of  men  of  ordinary  care,  and 
not  the  most  prudent  or  careful  man.  The 
use  of  the  word  "prudent"  without  qualUlca- 
tion  would  hardly  be  understood  by  the  jury 
as  meaning  more  than  "ordinarily  prudent" 
If  there  be  any  doubt  of  this,  the  subject  Is 
made  clear  by  a  later  portion  of  the  charge, 
in  which  the  court  said  to  the  jury:  "Per- 
sons operating  mills  propelled  by  steam  pow- 
er are  not  Insurers  of  property  located  about 
the  mill.  All  they  are  required  to  do  is  to 
use  ordinary  care  to  protect  such  property 
from  being  destroyed  or  damaged." 

Elxceptlon  Is  taken  to  an  Instruction  that, 
If  defendants  were  guilty  of  nei^igcnce  In 
operating  their  mill,  and  the  biuning  of 
plalntUTs  property  was  occasioned  thereby, 
they  are  liable  to  plaintiff.  If  she  was  without 
fault,  for  the  result  of  the  negligence  to  her. 
If  the  Injury  was  the  result  of  a  continuous 
snccesslon  of  evnts,  so  linked  together  as  to 
make  a  natural  whole,  and  flowed  naturally 
from  such  negligence;  and  this  even  If  tbey 
could  not  have  foreseen  or  anticipated  such 
injury.  Defendants'  counsel  construe  this 
as  being  equivalent  to  saying  that  the  de- 
fendants mit^ht  be  liable,  even  if  It  was  im- 
possible for  them  to  have  foreseen  or  antici- 
pated that  any  injury  might  have  resulted 
In  consequence  of  their  operating  the  mill  in 
the  manner  In  which  they  did.  We  do  not 
so  construe  the  language.  It  was  Intended 
to  give  the  jury  to  understand  that,  even 
though  the  n^llgence  of  defendants  did  not, 
in  tbe  first  instance,  cause  plalntlfTs  prop- 
erty to  take  fire,  yet,  if  It  ultimately  did  take 
fire  as  a  result  of  defendants'  negligence,  she 
was  entitled  to  recover.  The  jury  could  not 
well  have  misinterpreted  the  language,  and, 
in  view  of  other  portions  of  the  charge,  eotild 
not  have  been  mUled. 

The  defendants  also  assign  error  on  tbe  re- 
fusal of  certain  of  their  requests.  In  so  far 
as  they  are  not  InconslHtent  with  the  views' 
herein  expressed,  they  are  fairly  covered  by 
the  charge  of  the  court  as  given.  Tbe  case 
was  carefully  tried,  and  no  error  was  discov- 
ered, lodgment  affirmed,  with  coats.  Tbe 
o:her  Justices  concurred. 


ATWELL  T.  BARNBS.  County  Drais 
Commhwioaer,  «t  aL 

(Supreme  Court  of  Michigan.    Mardi  Zi,  1896.) 

Draikaob  Tax— GaroPFBL— Acqoibsosvcs  im 
Work. 

A  party  who  passively  allows  the  work 
of  extendiDg  a  drain  to  go  on,  with  full  koowl- 
edge  that  he  Is  to  be  assessed  therefor,  sod  that 
compeusatlDB  for  the  work  coo  be  provided  in 
no  other  way  than  by  an  assessment  for  benefits, 
is  estopped  from  restrainiag  the  collectioa  of  the 
tax. 

Appeal  from  circuit  court,  Lenawee  coun- 
ty, in  chancery;  Victor  H.  Lane,  Judge. 

Bill  by  Conrad  Atwell  against  llenry  F. 
Barnes,  county  drain  commissioner,  and  Cor- 
nellua  B.  Exelby,  towushlp  treasurer,  for  eq- 
uitable relief!  From  a  decree  In  favor  of  de- 
fendants, plaintiff  appeals.  Affirmed. 

A.  L.  Millard,  for  appellant  Westerman 
&  Weatermui,  for  appellees. 


MONTGOMEItY,  J.  This  Is  a  bUl  filed  to 
set  aside  proceedings  for  deepening  and  wid- 
ening and  extending  a  drain,  and  to  restrain 
the  collection  of  a  tax  levied  against  the  land 
of  the  plaintiff  to  pay  for  the  same.  It  ap- 
pears from  the  complainant's  testimony  that 
he  appeared  before  the  probate  judge,  and 
took  part  In  the  selection  of  commissioners, 
and  subsequently  signed  bonds  on  an  ap[)eal 
to  the  township  board  taken  by  one  of  hia 
neighbors,  and  that  he  (complainant)  also  ap- 
peared before  the  board,  and  complained  of 
the  amount  of  his  assessment,  and  that  the 
board  cut  it  down  somewhat  From  this  on, 
complainant  did  nothing  until  the  work  was 
completed  and  the  benefits  to  his  property 
had  been  reaUzed,  and  then  filed  the  present 
bill.  We  think  the  blU  was  properly  dismiss- 
ed, under  Byram  v.  Detroit,  50  Mich.  M,  12 
N.  W.  912,  and  14  N.  W.  698;  Lundbom  v. 
City  of  Manistee,  93  Mich.  170,  53  N.  W.  161; 
Goodwillie  V.  city  of  Detroit,  103  Mich.  283, 
61  N.  W.  520. 

CTomplaiuaut's  counsel  contend  that  the  de- 
fects in  the  proceeding  are  JurlsdIctlonaL 
Where  this  Is  the  case,  no  waiver  can  cut  off 
the  right  of  the  party,  or  Interfere  with  his 
right  to  complain.  We  need  not  determine 
wbiit  would  be  tbe  right  of  complainant  at 
law.  The  cases  above  cited  do  not  turu  on 
tlu'  principle  of  waiver,  but  hold  that  where  a 
party  stands  by  and  sees  work  of  this  kind 
go  OD,  with  full  knowledge  that  he  Is  to  be  as- 
sessed therefor,  and  knowing  that  those  who 
do  the  work  can  be  compensated  In  no  other 
way  than  by  an  assessment  for  benefits,  and 
when,  aa  in  the  present  case,  tbe  complaining 
party  actually  receives  a  benefit  from  such 
work,  equity  will  not  Interpose  to  relieve  him. 

It  Is  suggested  that  there  Is  no  Issue  of 
waiver,  but,  as  before  stated,  the  question  is 
une  of  remedy,  and  the  answer  contains  a  de- 
murrer clause.    Decree  affirmed.    The  other 

Justices  concurred.  C"r\r\rf]i> 
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WAliKEB  T.  THOUCPSON  et  al, 
{Supreme  Court  of  Michigan.    March  24,  1890.) 

NOSKEQOTMBLB  NOTB— AOABCMBNT  TO  PlT  TaXSB 

— Makbk  xst>  AssiaNBB— LiABiUTT  roR  Lou. 

1.  A  promiBsory  note  coatalning  a  stipula- 
tion  to  "pay  all  taxes  assessed  against  the  real 
estate  and  the  mortgagee's  inter^  therdiit  de- 
scribed in  the  mortgage  given  to  secure  this  note. 
uDtil  it  is  paid."  is  not  negotiable. 

2.  In  an  action  to  foroolose  a  mortgage  giT- 
eo  to  secure  a  Donnegotiable  note,  brought  by 
the  assignee  titereof,  the  mortgagor  is  not  pre- 
cluded from  asserting  that  said  mortgage-  was 
given  to  the  payee  of  said  note  to  raise  mone/  to 
pay  a  prior  mortgage  and  a  debt  to  said  payee, 
who  agreed  to  dischai^  the  prior  mortgage, 
which,  without  defendant's  kuowledsCf  had  been 
assigned  to  another,  and  that  it  was  afterwards 
discovered  that  said  prior  mortgage  was  nerer 
paid,  and  was  stiU  a  first  lies  on  the  premises. 

Appeal  from  circuit  court.  Van  Buren  coun- 
ty, in  chancery;  Georfie  M.  Buck,  Judge. 

Bill  by  Peter  Walker  against  Jasper  L. 
Thompson  and  another  to  foreclose  a  mort- 
gage. From  the  judgment  rwidered,  com- 
plainant appeals.  Affirmed. 

B.  A.  Oraae  and  Alfred  3.  Mlllg,  for  appel- 
lant Spaflard  Tryon,  for  appellee. 

MOOBB,  J.  The  complainant  commenced 
proceedings  In  the  court  below  to  foreclose  a 
mortgage  for  $800  given  by  defendants  to 
George  £3.  Breck,  dated  November  2^  1892, 
and  sold  and  assigned  by  Bi^cfc  to  complain- 
ant on  December  6,  1882,  for  1802.  The 
mortgage  was  given  to  secure  the  payment 
of  an  agreement  reading  as  follows:  "$800.00. 
Paw  Paw,  Mlcta.,  Nor.  2ith,  A.  D.  1892. 
Five  yean  after  date*  for  value  received,  I 
promise  to  pay  to  George  B.  Breck  or  bearer 
the  principal  snm  of  eight  hundred  dollars, 
with  Interest  thereon  at  the  rate  of  seven  per 
Cent,  per  annum,  payable  yearly,  to  wit,  on 
the  24th  day  of  November  in  each  year  until 
due,  and  at  the  rate  of  seven  per  ceoit.  per 
annum,  payable  annually,  after  due,  and  to 
pay  all  taxes  assessed  against  the  real  estate 
and  the  mortgagee's  Interest  tberein,  de- 
scribed in  the  mortgage  given  to  secure  thla 
note,  until  It  is  paid.  The  several  install- 
ments of  interest  aforesaid,  for  said  period, 
are  further  evidenced  by  five  interest  notes 
or  coupona,  of  even  date  berewith.  The  pay- 
ment of  this  note  Is  secured  by  mortgage,  of 
even  date  herewith,  on  real  estate  described 
therein.  In  Keeler,  Van  Buren  coun^,  Michi- 
gan. No.  one.  Jasper  L.  Thompson."  Hie 
defense  Interposed  was  that  In  December, 
1889,  defendants  had  made  to  the  same 
GteOTge  E.  Breck  a  mortgage  for  ftiOO,  which 
was  asdgned  by  Breck,  wltliout  the  knowl- 
edge of  defendants,  to  Mrs.  BameB*  and  that 
the  mortgage  which  it  Is  sought  to  foreclose 
was  given  to  raise  money  to  pay  the  first 
mortgage  and  a  debt  defendants  owed  to 
Breck,  and  that  Breck  agreed  to  discharge 
tlie  mortgage  of  record;  that  It  was  discov- 
ered on  Brock's  death  tiiat  the  first  mortgage 
never  was  paid,  and  it  still  remains  a  first 
Uen  on  the  premises.  The  circuit  Judge  found 


tbe  facts  aa  claimed  by  the  det»dants,  and 
rendered  a  -decree  in  favor  of  the  complainant 
for  $187.67.  The  complainant  appeals  to  this 

court. 

Two  Important  questions  in  the  case  are: 
Was  the  writing,  to  secure  which  the  mort- 
gage was  made,  a  negotiable  promisaory 
note?  Did  the  complainant.  In  buying  the 
mortgage,  acquire  any  greater  equities  than 
Breck  had? 

A  promissory  nate  la  defined  by  Jodtpe 
Story  to  be  "a  written  engaganent  by  one 
person  to  pay  auotlier  person  therein  named, 
absolutely  and  uncondlttonaUy,  a  certain  sum 
of  money,  on  a  time  specified  thepelo,"  This 
definition  is  quoted  with  approval  in  BB?i>f 
T.  Purdy,  ee  Mich.  7,  22  N.  W.  93.  where 
there  is  a  dlscosskm  of  what  constUutes  ne- 
gotiable paper.  Other  cases  lioldlng  the  aaoie 
doctrine:  Bullock  v,  Taylor,  89  Mich.  137; 
Altman  v.  Blttersbofer,  C8  Mjcli.  86 
X.  W.  74;  Altman  v.  Fowler,  70  Mich.  67, 
37  N.  W.  708;  Wright  v.  Tmver,  78  Mich. 
403,  41  N.  W.  517;  Bank  v.  Wheeler,  73 
Mich.  546,  42  N.  W.  963;  Brewing  Co.  t. 
McKittrick.  86  Mkih.  191,  4S  N.  W.  10B& 
We  think  the  lustruueut  in  questkHt  Is  not  a 
negotiable  note,  and  that  the  compiaioaiit 
takes  no  other  or  greater  equi^  by  hla  pur- 
chase and  assignment  than  Breck,  unleBS  otb- 
er  facts  are  shown  by  tbe  reoord  which  will 
aid  him.  Our  attention  is  especially  called 
by  counsel  for  complalBant  to  the  case  of 
Ihiglemann  v.  Beuse^  61  Mich.  386.  28  N.  W. 
149.  The  fftcts  disclosed  in  that  case  are 
so  different  from  tbe  facts  In  the  ease  at 
Issue  that  It  does  not  aid  complainant 

It  is  urged  by  compl&Inant  that,  concerns 
the  note  Is  »>nnegotiaUe,  defendants  are 
estopped  from  making  such  a  defoiae.  Coun- 
sel claims  "that,  where  one  of  two  Innocent 
parties  mnst  suffer  loss  from  the  fraud  or 
conduct  of  a  third,  snch  loss  should  fall  upon 
the  one,  If  either,  whose  act  baa  oiabled  such 
fraud  to  be  committed;"  citbig  Bloomer  v. 
Henderson,  6  Mich.  395;  People  v.  Wayland 
Wood  ManuTg  Co.,  33  Mkb.  413;  Bates  v. 
Smltb,  83  Mich.  347.  47  N.  W.  249;  Zucker 
v.  Karpeles,  88  Mich.  430,  50  N.  W.  373;  and 
other  cases.  This  contentltm  falls,  If  It  la 
estabUahed,  as  we  have  already  found  that 
the  Instrument  Is  not  a  negotiable  not& 
Judge  V.  Vogel.  38  Mkh.  669. 

Tbe  complainant  also  lu^ee  that  if  a  mort- 
gagor "standa  silently  by,  and  penntfai  tbe  as- 
signee In  good  fnith  to  pay  his  money  azHl 
take  an  assignment  for  Its  tvll  value,  he  can* 
not  afterwards  set  np  hla  equitable  defense 
against  the  claim  ot  the  assignee  for  Cull  pay- 
ment"; dtlng  2  Stoiy,  Bq.  Jur.  p.  1S15.  Tbe 
above  is  undoubtedly  the  law,  but  there  is 
nothing  in  the  record  to  show  that  defend- 
ants had  any  knowledge  that  complainant 
proposed  to  buy  the  mortgage^  or  did  any  act, 
or  failed  to  do  any  act,  tbat  caosed  com- 
plainant to  make  the  purchase.  The  decree 
is  afl!lrmed,  with  casta  of  both  courta.  Tbe 
other  Justices  concurred. 
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FLEUGEL  T.  LABDS. 
(Supreme  Court  &f  MichigHii.    Mucb  24,  1896.) 

ClTT  ItAUBU.  —  RiOBT  TO  AOT  AS  COSSTABUi  — 

Writ  of  Rsplbvin— Rbtdbs, 

1.  Where  the  city  charter  proTides  that  the 
dty  marBhal  shall  be  the  chief  of  police  of  the 
dty.  and  that  the  chief  of  police  mar  serre  an; 
pneetB  which  by  law  a  coutable  may  Krre,  the 

marshal  may  serve  a  writ  of  rtfjt>levia  issu^ 
by  a  justice  of  the  peace,  and  required  by  stat- 
ute to  be  serred  by  a  constable. 

2.  Where  a  city  marshal,  aa  ex  officio  chief 
of  police,  is  aaUionzed  to  serve  writs  of  replev- 
in, a  return  dgned  by  him  as  dty  marshal  is 
raffideot. 

3.  A  ctty  marshal,  who  Is  authorized,  as  ex 
officio  chief  of  police,  to  serve  any  process  which 
by  law  a  constable  may  serve,  may  serve  a  writ 
of  replevin  anywhere  within  the  county. 

4.  The  failure  of  the  dty  marshal  to  append, 
to  his  sicaatare  to  the  return  on  a  writ  of  rralev- 
in,  issued  by  a  justice  of  the  peace,  his  otndal 
titie,  does  not  invalidate  the  returo,  as  the  jus- 
tice may  take  judidal  notice  that  be  is  dty 
marshal. 

Emr  to  drcolt  conrt,  Lenawee  county; 
Victor  H.  Lane,  Judge. 

Replerln  Obrlatian  Flensel  against  Hen- 
ry G.  Lardfl.  From  the  judgment  of  the  dr^ 
cnlt  court  reverting  the  Judgment  the  jus- 
tice court  for  plalnttff,  be  appe^.  Reteraed. 

J.  C.  Wluue,  for  appellant  Watts,  Bean  & 
Smith,  for  appellee. 

HOOKER,  J.  Alnwn  S.  Kjapt,  being  at  the 
time  city  marshal,  and  by  virtue  of  his  of- 
fice chief  of  police,  of  the  city  of  Adrian,  at- 
tempted to  serve  a  writ  of  replevin  issued  by 
a  justice  of  the  peace  of  said  city,  aald  writ 
being  directed  "to  any  constable  of  said  coun- 
ty," as  required  by  statute.  The  following  is 
a  copy  of  the  return  made  to  the  writ.  "Len- 
awee County,  B8.:  By  virtue  of  the  annexed 
vyrit,  I  have,  this  28th  day  of  June,  1804,  re- 
plevied to  the  plaintiff,  therein  named,  the 
goods  and  chattels  specified  In  the  said  annex- 
ed writ,  as  I  am  commanded  therein,  and 
DO  the  2d  day  of  July,  1804,  I  caused  the  said 
property,  so  seized  by  me,  to  be  appraised  by 
one  disinterested  person,  on  oath  administer- 
ed, as  above  set  forth,  which  oath,  after  being 
so  administered  by  me  to  the  aaid  disinterest- 
ed person,  and  after  he  has  subscribed  and 
set  oath  as  above,  I  appraised  the  same  as 
above  set  forth.  After  such  appraisement,  I 
duly  delivered  the  same  to  the  said  plaintiff, 
as  I  am  likewise  commanded.  And  I  further 
return  that,  on  the  28th  day  of  June,  ISiW,  the 
defendant  named  In  the  said  writ,  by  deliver- 
ing to  bim,  the  said  defendant,  personally, 
a  certified  copy  of  said  writ  Dated  July  7, 
1804.  Almon  S.  Krapf,  City  Marshal."  Pre- 
ceding the  return  upon  the  writ  was  the  oath 
of  an  appraiser,  the  Jurat  to  which  was  sign- 
ed, "Almon  S.  Krapf.  City  Marshal  of  the 
City  of  Adrian,  In  said  County."  Upon  the 
return  day  the  defendant  appeared  specially, 
by  counsel,  and  moved  to  quash  tlie  proceed- 
ings fbr  want  of  jurisdiction,  which  motion 
was  denied.  After  judgment  for  the  plaintiff, 
the  defendant  removed  the  case  to  the  circuit 
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court  by  special  appeal,  where  it  was  re- 
versed upon  the  questions  raised  by  the  spe- 
cial appeal,  and  it  Is  before  us  upon  error. 

The  grounds  of  the  motion  to  quash  were: 
(1)  Because  there  was  no  proper  proof  of 
service  of  the  writ  (2>  Because  the  writ  was 
not  served  by  any  person  authorized  to  serve 
the  same,  nor  by  any  person  appointed  to 
serve  the  same.  In  support  of  the  second 
ground,  it  was  urged  that  the  city  marshal  of 
Adrian  was  not  authorized  to  serve  a  writ  di- 
rected to  "any  constable,"  etc.;  that  the  char- 
ter provides  for  one  constable  for  each  ward; 
that  the  constable  Is  a  constitutional  officer; 
that  the  number  cannot  be  Increased  by  giv- 
ing his  power  to  the  city  marshal;  that  the 
authority  to  serve  process  Is  given  to  him  In. 
the  caiuieity  of  chief  of  police,  and  not  as  city 
marshal  No  authority  In  point  is  cited  in. 
support  of  any  of  these  propositions.  The 
statute  prescribes  the  essentials  of  a  Jnstlce's- 
writ  of  replevin,  and  requires  it  to  be  directed 
to  any  oonstable  of  said  coimty.  It  is  a  stat- 
utory writ,  and  departure  from  the  prescrib- 
ed form  would,  to  aay  the  least,  raider  it  of 
doubtful  validity.  The  statutes  require  a 
similar  direction  to  summons  and  other  writs; 
yet  it  Is  provided  by  law  that  some  of  them 
may  be  served  by  sheriffs,  and  private  per^ 
sons  duly  authorized.  It  Is  not  the  practice 
In  such  cases,  nor  Is  it  necessary,  to  change 
the  direction  of  the  writ. 

The  second  point  is  covered  by  the  case  ot 
White  V.  Supervisors  (Mich.)  63  N.  W.  653. 
The  charter  provides  that  "the  city  marshal 
shall  be  the  chief  of  police  of  the  city."  In 
auother  section  It  says:  "The  chief  of  police 
may  serve  any  other  process  which  by  law  a 
constable  may  serve."  As  the  chief  of  police 
and  city  marahal  are  one  and  the  same  person 
we  thinic  the  signature  of  the  return  as  city 
marshal  admits  of  no  other  conclusion  than, 
that  the  writ  was  served  ny  the  chief  of  po< 
lice. 

The  return  Is  attacked  upon  the  grounds: 
(1)  That  It  does  not  show  any  service;  (2j 
Chat  It  does  not  appear  to  have  been  served  iU' 
the  city  of  Adrian;  (8)  that  the  marshal  dla 
not  append  bis  official  title  to  bis  signature. 
The  return  shows  an  omission  of  a  few  words 
usually  found  in  the  return,  but  it  is  evi- 
dently clerical,  and  It  is  evident  that  the  de- 
fendant was  servpd  in  the  manner  required  by 
law.  We  think  that  the  marshal  might  law- 
fully serve  this  writ  within  the  county. 
Counsel  for  the  plaintiff  cites  a  number  of 
cases  to  the  proposition  that  regularity  of  of- 
ficial action  is  to  be  presumed,  among  them 
Bushey  v.  Rathe,  45  Mich.  183,  7  N.  W.  181, 
where  It  was  held  that  it  would  be  presumed 
that  a  writ  of  attachment  was  served  within 
the  county,  the  return  being  silent  The  case 
differs  from  that  of  Alverson  v.  Dennison,  40 
Mich.  179,  526.  where  the  marshal's  author- 
ity was  limited  to  the  city,  and  to  particular 
cases,  and  was  not  general.  The  fact  that  the 
marshal  failed  to  append  the  words  "of  the 
city  of  Adrian"  to  his  slguatur&^to  the  return. 
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is  tiQimportnnt.  It  flppt>ars  tn'lco  upon  the 
writ,  and  tlie  Justlct;  mlglit  take  judicial  no- 
tice that  he  was  marshal  of  Adrian.  The 
Judgment  of  the  circuit  court  must  ther^ore 
be  reversed,  and  the  case  remanded  for  fur- 
ther proceedlnjiB. 

GRANT  and  MONTGOMERY,  JJ.,  did  not 
lit  The  other  Justices  concurred. 


COLLINS  T.  TOWNSHIP  OF  GRAND 
RAPIDS. 

(Sapreme  Oomt  of  Michigan.  Mardi  24,  IS&G.) 
Strut  Assbsbhsnt  —  Validity  —  l>ecitfiON  ur 

TOWNSBIP  BOAKD— CONCLCSIVEXBM. 

The  decision  of  a  towasblp  board  that  a 
petition  for  improTement  of  a  street  forming  the 
bouQdar7  betweeu  the  township  and  a  city  bad 
been  ^ned  by  a  majority  of  the  property  own- 
en,  as  required  by  law,  will  not  prerent  the 
township  from  settuig  up  that  it  liad  not  been  so 
ligned,  as  a  defense  to  an  action  by  the  contract- 
or for  money  due  unda  his  contract 

Error  to  drcnit  court,  Kent  county;  Allen 
C.  Adfllt,  Judge. 

Action  by  Hiram  Collins  ag&lust  the  town- 
ship of  Grand  Rapids.  Judgment  for  defend- 
ant,  and  plaintiff  appeals.  Affirmed. 

Klngsley  &  Klelnhaos,  for  appellant.  Tur- 
nw  &  Carroll,  for  appellee. 

HOOKER,  J.  The  plaintiff  has  Hued  the 
township  of  iirand  Rapids  to  recover  a  bal- 
ance due  upon  a  contract  made  and  perform- 
ed by  his  assignor,  whereby  he  was  to  make 
certain  street  Improvements  ou  a  street  or 
highway  constituting  the  boundary  between 
said  township  and  Grand  Rapids.  This  con- 
tract was  made  in  the  course  of  proceedings 
taiien  under  certain  local  statutes  authoriz- 
ing the  city  of  Grand  Rapids  and  adjacent 
townships  to  unite  in  the  Improvement  of 
highways  lying  between  said  city  and  Town- 
ships. Act  313,  I^al  Acts  1875;  act 
liocal  Acts  1877.  A  special  assessment  was 
levied  to  pay  the  expense  of  said  Improve- 
ment, and  must  of  the  amount  assessed  was 
paid  to  the  township  treasurer,  and  by  him 
applied  upou  the  plaintiff's  claim.  Some 
$2,000  or  more  was  not  paid,  and  in  a  pro- 
ceeding to  collect  the  same,  contested  by 
one  Olive  B.  Fisher,  It  was  held  that  the  as- 
sessment was  invalid,  for  the  reason  that  a 
majority  of  the  resident  property  holders 
upon  the  portion  of  the  street  improved  had 
not  petitioned  for  the  improvement,  and 
that,  therefore,  the  assessment  was  void.  It 
was  urged  on  behalf  of  the  auditor  general 
that  the  determination  by  the  township 
board  that  the  petition  had  been  signed  by  a 
majority  of  the  resident  freeholders,  which 
deterralnntlou  was  recited  in  the  order  of  the 
township  board,  was  an  adjudication  of  the 
fact,  which  placed  It  beyond  collateral  attack; 
but  the  court  held  otherwise,  and  said:  "The 
statute  does  not  provide  that  this  determina- 
tion of  the  town^hli)  board  shall  be  conclusive. 


and.  In  the  absence  of  such  a  proTlsion.  the 
rule  is  well  settled  that  the  ftict  whether  or 
not  the  requisite  number  of  persons  liave 
signed  a  petition  or  given  assent  to  pare  or 
improve  streets,  when  the  power  so  to  pave 
or  Improve  them  depends  upon  a  given  num- 
ber or  proportion  of  the  proprietors  to  be  af- 
fected, can  be  inquired  into,  and  that  the 
nonasseut  may  be  shown  as  a  defense  to  an 
action  to  collect  the  assessment."  Auditor 
Geuenil  v.  Fisher,  S4  Mich.  133.  47  N.  W.  574. 
This  street  improvement  was  again  before 
us  in  an  action  brought  by  Fisher  against 
the  township  and  the  plaintiff's  assignor,  i. 
e.  the  man  who  made  the  Improvement;  ami 
a  judgment  for  a  substantial  amount,  in  tres- 
pass, for  grading  down  the  street,  and  remov- 
ing the  trees  in  front  of  her  residence,  was 
affirmed.  In  that  case  It  was  conceded  that 
the  proceedings  under  the  statute  were  void, 
and  the  court  took  that  view  of  the  matter. 

In  the  case  now  before  us,  the  pUiintiff 
makes  the  same  claim  tbat  was  made  in  be- 
half of  the  auditor  general,  viz.  tbat  the 
township  board  had  iwwer  to  p&aa  upon  tb^ 
question  of  fact,  and  determined  tiiat  the 
Itetltlon  was  signed  by  a  majority  of  the  resi- 
dent freeholders;  that  the  proceedings  show 
such  adjudication;  and  that  the  proceedings 
cannot  be  attacked  by  the  township,  upon 
that  ground.  In  this  case;  and  it  is  further 
said  that,  while  the  taxpayer  whose  land  is 
Included  In  the  special  assessment  may  raise 
the  que.stlou  in  hia  defense  against  the  levy, 
it  cannot  be  raised  by  the  township  olticers. 
in  behalf  of  the  taxpayers  generally,  who, 
manifestly,  must  furnish  the  necessary  mon- 
ey to  pay  plaintiff's  claim,  ff  be  is  allowed  tn 
recover.  This  is  placed  on  the  ground  of 
estoppel,  It  being  asserted  that, the  township 
board  represented  to  the  plaintiff's  assignor 
that  the  petition  was  signed  by  the  requisite 
number  of  freeholders.  It  seems  to  us  a 
plain  proimsltlon  that  a  proceeding  which  i<i 
void  because  the  necessary  steps  have  noi. 
been  taken  to  confer  jurisdiction  upon  a  stat- 
utory board,  whose  powers  are  strictly  limit- 
ed by  the  statute,  cannot  be  given  effect,  and 
practically  made  valid,  by  an  adjudication 
by  such  Iward  that  the  necessary  prerequi- 
sites of  Jurisdiction  exist,  or  that  the  abso- 
lutely void  act  shall,  through  the  application 
of  the  doctrine  of  estoppel,  be  made  binding 
in  behalf  of  tlie  contractor  who  has  acted 
upon  the  faith  of  the  acts  of  the  board, 
against  the  taxpayers  of  the  township  at 
large,  who  are  not  benefited  by  the  improve- 
ment, while  it  cannot  have  that  effect 
against  those  of  the  locality  who  are  benefii- 
ed,  and  by  whom  it  was  contemplated,  by  all 
concerned,  payment  for  the  improvement 
should  be  made.  It  Is  the  general  rule  that 
one  who  relies  upon  such  proceedings  must 
ascertain  that  Jurisdiction  exists,  and  it 
would  be  an  anomalous  rule  if  we  should 
hold  that  the  township  could  be  bound  by  a 
mere  representation  of  the  town  (ward  in  a 
matter  where  the  statute^  required  |flpeciflc 
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acts  to  be  pertormetl  before  tbe  township 
could  be  affected.  Tbe  contractor  was  bound 
to  ascertain  whether  the  township  board  bad 
Jurisdiction,  and  could  not  rely  upon  their 
i^lnloiu  or  representations  as  to  the  fact 
necessuy  to  confer  it  Rens  v.  City  of 
Grand  Rapids,  73  Mich.  247,  41  N.  W.  263, 
and  cases  cited;  Mackey  t.  Township  ot 
Columbus,  71  Mich.  230,  38  N.  W.  890;  Bo- 
gart  T.  Township  of  Lamotte,  79  Mich.  299. 
44  N.  W.  612.  The  Judgment  of  the  circuit 
coort  la  affirmed. 

GRANT  and  MONTGOMERY.  JJ..  did  not 
alL    Tbe  other  Justices  concurred. 


CITY  OF  DETROIT  t.  CHAPIN.  Judge. 
(Supreme  Court  of  Michigan.    Dec  31,  1805.) 

LeBISLATURR  —  AWOOBSMEKT  —  ACTHOKITT  OF 
GOVBR!<OB  TO  SlOK  BlLL— PBMDINO  PbO- 

ccBDixas — Eppbct  or  Statute. 

1.  Const,  art.  4,  S  14.  provides  that,  if  any 
bill  be  nit  returned  by  the  governor  within  tea 
ilsya  after  it  baa  beeo  presented  to  bini,  tbe  same 
iihul]  become  a  law  in  like  manner  as  tf  he  had 
signed  It,  unless  the  legislature,  by  their  adjonm- 
ment,  prcTent  Ita  retoro,  in  which  case  it  shall 
uot  become  a  law;  and  that  the  governor  may 
approve  aod  sign,  within  five  days  after  tbe  ad- 
jcnmment  of  the  le^lature,  any  act  passed  dur- 
mg  the  last  five  da^  of  the  sessiMi,  and  the  same 
shall  become  a  law.  ffeld.  that  a  bill  passed  pre- 
vious to  the  Isst  five  days  of  the  sestfoD,  and 
signod  by  the  governor  after  the  adjournment 
of  the  legislature,  became  a  law.  Grant,  J.,  dis- 
senting. 

2.  The  act  anuoved  June  4,  1695,  entitled 
"An  act  to  authorize  the  city  of  Detroit  to  take 
private  ijroperty  tor  the  ime  aad  bonpfit  of  the 
public,"  was  passed  without  a  iaviog  clause,  and 
therefore  tertnioated  proceedings  commenced  aft- 
er said  act  was  paased,  but  before  it  took  effect, 
under  a  former  acatute  whidi  was  repealed  by 
said  act. 

Original  mandamus  proceeding,  brought 
by  the  city  of  Detroit  against  William  W. 
Gfaapln.  Judge  of  recorder's  court  of  De- 
troit, Mich. 

John  J.  Speed  and  R  F.  Sawyer,  for  re- 
lator. John  G.  Hawley,  for  respondent. 
Hancbett  &  Hanebett  and  B.  F,  Urares,  for 
Regents  of  tbe  University. 

HOOKER,  J.  This  case  Involves  the  ques- 
tion of  tbe  validity  of  an  act  of  tbe  leg's- 
lature  passed  previous  to  tbe  lant  five  days 
of  the  session,  and  approved  by  the  govern- 
or after  tbe  adjourntneDt  of  tbe  legislature. 
Its  determination  depends  on  a  construction 
of  section  14,  art.  4,  of  the  constitution, 
'n-hicb  reads  as  follows:  ''Every  bill  and 
<-oncurrent  resolution,  except  of  adjourn- 
uient,  passed  by  tbe  legislature,  shall  be 
presented  to  tbe  governor  before  It  becomes 
a  law.  If  he  approve,  be  shall  sign  It;  but 
If  not.  he  shall  return  it  with  bis  objections 
to  tbe  bouse  in  which  It  originated,  which 
■hall  enter  the  objections  at  large  upon 
their  Jonmai,  and  reconsider  It  On  such  re- 


consideration. If  two-thirds  of  the  members 
elected  agree  to  pass  the  bill,  it  shall  be  sent 
with  tbe  objections  to  tbe  other  house,  by. 
which  It  shall  be  reconsidered.  If  approved 
by  two-thirds  of  the  members  elected  to  that 
house.  It  shall  become  a  law.  In  such  case 
tbe  vote  of  both  bouses  shall  be  determined 
by  yeas  and  nays;  and  the  names  of  the 
members  voting  for  and  against  tbe  bill 
shall  be  entered  on  the  Journals  of  each 
house  respectively.  If  any  bill  be  not  re- 
turned by  the  governor  within  ten  days, 
Sundays  excepted,  after  It  has  beeu  pre- 
sented to  him,  the  same  shall  become  a  law, 
in  like  manner  as  If  be  had  signed  it.  un- 
less tbe  legislature,  by  their  adjournment, 
prevent  Its  return;  in  which  case  It  shall 
not  become  a  law.  The  governor  may  ap- 
prove, sign  and  file  In  the  office  of  the  secre- 
tary of  state,  within  five  days  after  the  ad- 
journment of  the  legislature,  any  act  passed 
during  the  last  five  days  of  the  session;  and 
the  same  shall  become  a  law."  This  sec- 
tion, wltta  tbe  exception  of  the  five-day  pro- 
vision, waa  a  part  of  the  former  constitu- 
tion. 

It  is  contended  on  behalf  of  the  respondent 
that,  under  the  previous  constitution,  the 
governor  might  lawfully  slgu  a  bill  at  any 
time  withlu  10  days  after  Its  passage;  that 
his  neglect  to  return  the  bill,  with  reasons 
for  not  signing,  within  10  days,  waa  equiva- 
lent to  a  slgutiture,  unless  the  legislature, 
by  adjourning,  prevented  such  return.  In 
which  case  It  would  not  become  a  law.  un- 
less he  signed  it  within  10  dnys.  It  will  be 
noticed  that  the  constitution  nowhere  hxcs 
a  time  within  which  tbe  governor  shall  sign 
billH,  except  as  It  may  be  Inferred  to  be  10 
days,  from  the  provision  that  an  act  shall 
become  a  law  without  signature  If  10  days 
after  Its  passage  shall  expire  during  the 
session.  If  this  Inference  is  not  a  legitimate 
one,  the  cuncIuHlon  is  irresistible  that,  un- 
der the  former  constitution,  the  governor 
lind  unlimited  time  after  adjournment  with- 
in which  to  sign  bills,  or  that  he  must  sign 
during  the  session.  If  we  were  construing 
the  provision  of  the  earlier  constitution,  we 
should  therefore  feel  justified  in  concluding 
that  the  governor  might  sign  a  bill  within 
10  days  after  the  passage,  though  tbe  legisla- 
ture should  have  meantime  adjourned.  We 
are  aware  that  there  are  weighty  authorities 
against  this  construction,  uombly  the  care- 
fully considered  and  elaborately  reasoned 
case  of  Fowler  v.  Pelrce,  2  Cal.  ICi,  which 
appears  to  have  been  the  earliest  case  in- 
rolvii^  the  question.  On  the  other  hand, 
many  cases  have  taken  a  different  view  of 
tiie  subject  People  v.  Bowen,  30  Barb.  24, 
21  N.  ¥.  517;  Lankford  v.  Commissioners 
<Md.)  20  Atl.  1017;  State  v.  Fagau,  22  La. 
Ann.  &4S;  State  v.  Supervisors  of  Coahoma 
Co.,  64  Miss.  305,  1  South.  501;  Solomon  v. 
Commlsalonei-s,  41  fia.  157.  The  Georgia 
case,  however,  appears  to  be  based  upon  the 

fact  of  usage.    To  what  cxtent^Jt^atiaJI. 
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this  proTlalott  iraa  given  a  construction  by  i 
usage  previous  to  1830,  we  are  not  advised. 
The  signing  of  bills  after  adjournment  bas  I 
been  practiced  since.  Tbe  constltntlcnal  ; 
convention  wblcb  adopted  our  present  con- 
stitution added  the  last  provision  to  tbe  sec- 
tion as  It  previously  stood,  and  It  is  contend- 
ed tbat  this  provision  Indicates  a  con8trai> 
tion  of  the  former  provision  by  that  conven- 
tlou  In  accord  with  the  California  decision, 
though  tbat  case  had  not  then  been  decid- 
ed. This  addition  Is  said  to  Indicate  an  in- 
tention to  enlarge  the  power  of  the  gov- 
ernor, by  authorizing  the  signature,  within 
five  days  after  adjournment,  of  bills  passed  j 
during  the  last  five  days  of  the  session;  and 
It  is  forcefully  argued  tbat  tbe  last  words 
of  the  sentence,  "and  the  same  shall  become 
a  law,"  Imply  that  this  provision  was  nec- 
essary to  give  effect  to  an  act  not  signed  or 
returned  during  the  session.  To  the  claim 
that  tbe  convention  added  this  provision  for 
tbe  purpose  of  shortening  the  period  for  sig- 
nature after  adjournment  to  five  days,  it  is 
answered  tbat  no  good  reason  is  assigned 
therefor,  and  that,  had  that  been  tbe  design, 
unambiguous  language  could  easily  have 
been  found  to  express  snch  Idea;  and,  fur- 
thermore, that  the  addition  of  tbe  words 
quoted  Is  entirely  without  significance  K 
that  view  is  to  be  taken.  If,  under  the  pro- 
vision as  previously  existing,  a  doubt  was 
entertained  of  the  validity  of  acts  signed 
after  adjournment,  the  convention  might 
veil  think  It  best  to  set  the  question  at  rest 
In  such  case  it  is  apparent  that  members 
would  be  likely  to  entertain  different  opin- 
ions about  the  power  of  the  governor  to 
sign  bills  after  the  adjournment  of  the  leg- 
islature, as  well  as  the  time  to  be  allowed 
for  that  purpose.  Some  may  have  thought 
that  the  governor's  power  was  unlimited, 
and  that  the  acts  might  become  laws  by  vir- 
tue of  his  signature  ai^uded  at  any  time 
after  adjournment  Others  may  have 
thought  the  time  to  be  limited  to  10  days  by 
the  language  of  the  constitution  relating  to 
return  of  bills  with  reasons.  Others  still 
may  have  taken  tbe  ground  that  bills  must 
be  signed  before  adjournment  to  give  them 
effect.  Apparently,  tbe  cmly  light  attainable 
was  the  common  practice.  Tbe  presidents 
made  a  practice  of  signing  during  the  ses- 
sion, we  are  told.  On  the  otlier  hand,  the  de- 
cision in  Georgia  and  that  in  New  York 
show  tbat  It  was  customary  for  the  gov- 
ernors, in  those  states  at  least,  to  sign  aft- 
er adjournment.  As  our  constitution  fol- 
lowed tbat  of  New  York  literally  so  far  as 
this  provision  was  concerned,  we  ma>-  rea- 
sonably suppose  that  the  practice  under  It 
recognized  and  followed  that  common  la 
New  York.  When  the  subjiect  arose  In  con- 
vention, all  may  have  admitted  the  necessi- 
ty of  time  for  sigEdng  bills  after  adjourn- 
ment Some  may  have  thought  tbe  power 
existed,  though,  In  view  of  tbe  tact  tbat  it  n'as 
questioned,  have  been  willing  to  let  the  con- 


stitution show  It  and  to  permit  a  limitation 
upon  what  they  believed  the  existing  rule, 
as  to  tbe  bills  passed  during  tbe  last  Ave 
days,  to  set  the  qu^rtlon  at  rest  On  the 
other  hand,  some  may  have  been  unwilling 
to  concede  anything  unless  all  bills  were  to 
be  signed  within  five  days  after  adjourn- 
ment We  think,  therefore,  tbat  It  is  not 
clear  that  the  convention  had  settled  con- 
victions upon  the  question  of  the  governor's 
power,  or  that  the  added  sentence  was  nec- 
essarily considered  an  enlargement.  Doubt- 
less, it  was  by  some,  while  others,  believing 
tbat  it  was  unnecessary  as  an  extenalon, 
may  have  favored  the  provision  as  a  limita- 
tion, or  a  compromise  which  should  set  the 
whole  matter  at  reat 

We  discover  no  reason  based  upon  public 
policy  for  saying  tbat  the  governor  should  not 
be  permitted  to  sign  biUs  aft«r  the  bouses 
adjourn.  The  strongest  aigument  against  It 
is  found  bi  the  California  case,  and  this  rests 
upon  the  proposition  that  tbe  govmior,  when 
approving  an  act,  exerdses  a  legislative 
function,  which.  If  necessary,  may  be  admit- 
ted without  also  admitting  that  he  must  sign 
before  the  two  houses  adjourn.  The  practice 
of  tbe  precddents  has  some  fbrc^  but  it  Is. 
at  best  only  negative  proof  of  a  ctHistnictton, 
and  may  have  been  continued  If  It  did  not 
originate  from  abundant  caution  to  avoid  pos- 
sible consequ^Mes.  Tbe  fact  tbat  President 
Uncoln  departed  from  It  even  in  one  instance 
is  of  great  weight,  as  it  shows  that  construc- 
tion to  liave  beoi  disregarded  by  a  iKcsident 
whose  conception  of  the  powers  of  the  dllEv 
ent  branches  of  government  was  as  broad, 
and  his  observation  of  them  ^B  consdentloos^ 
as  that  of  any  of  his  xnedecesBors;  and  the 
action  of  congress  tai  re-enacting  the  law  by 
way  of  amendmmt  may  have  been  a  precau- 
tionary measure,  or  merely  to  prevent  ex- 
pensive litigation  by  eliminating  the  ques- 
tion. Moreover,  the  supreme  court  of  the 
United  States,  In  Seven  Hickory  v.  Ellery, 
108  U.  S.  423,  recognizes  the  rule  as  laid 
down  ht  People  v.  Bowen;  and,  while  the 
constitution  there  under  dlscnsakMi  differed 
somewhat  from  tbe  onutitutlan  of  New  York 
and  tiut  of  the  United  States,  the  case  was 
apparently  considered  to  be  within  tbe  prin- 
ciple of  the  New  York,  Maryland,  and  tieor* 
gia  cases,  which,  theref(H<%  may  be  said  to 
have  been  qiproved.  Its  logical  effect  ta  to 
break  the  force  of  the  presidential  precedent 
upon  which  so  much  reliance  is  placed.  The 
last  provlslim  of  tbe  section,.  If  necessary  to 
confer  a  power  to  sign  after  adjournment 
applies  only  to  tbe  bills  passed  within  tbe 
last  five  days;  but  If  not  necessary  to  con- 
fer a  power,  because  already  existing.  It  must 
then  be  a  limitation;  and  tbe  question  bere 
is  whether  there  Is  a  necessary  impUcatlMi 
that  the  previously  existing  power  was  In- 
tended to  be  removed.  To  an  extent  we 
think,  there  is.  Clearly,  it  pr^udes  signing 
bills  passed  during  the  hut  five  days  of  the 
sesslfm,  after  the  ecplratlon m$  tbe  period  at 
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five  days  after  the  adjournment.  It  Is  nnent 
about  the  power  as  to  other  bills,  because, 
under  existing  proTlsloDs,  the  signature  was 
restricted  to  the  same  period.  No  consMera- 
tloD  of  public  policy  la  urged  why  the  gov- 
ernor should  not  sign  Mils  after  adjournment. 
The  effect  of  relator's  constrnctlon  would  be 
to  give  a  blU  passed  the  fifth  day  before 
adjournment  the  full  period  of  ten  days  with- 
in which  It  might  be  signed,  while  bills  pass- 
ed one  day  earlier  would  bare  bat  five.  No 
reason  fs  suggested  for  sncb  a  discrimination, 
and  to  our  minds  It  is  more  reasouaUe  that 
the  conrentlon  should  have  supposed  that 
all  bills  were  to  be  signed  within  ten  days 
after  passage,  except  those  passed  during  the 
last  five  days,  which  were  to  be  disposed  of 
within  Ave  days  after  adjournment.  "The 
cardinal  rule  of  construction  concemlng  lan- 
guage Is  to  apply  to  It  that  meaning  which  It 
would  naturally  convey  to  the  popular  mind 
in  all  cases  where  the  propriety  of  such  con- 
«t ruction  is  not  negatived  by  some  settled 
rule  of  law."  People  v.  Dean,  14  Mich.  408. 
"Constitutions  are  to  be  construed  as  the 
people  construed  them  In  their  adoption,  if 
possible;  and  the  public  history  of  the  times 
should  be  consulted,  and  should  have  weight 
In  arriving  at  that  construction."  Bay  City 
V.  State  Treasurer,  23  Mich.  489.  "Oonstl- 
tutions,  as  well  as  statutes,  are  to  be  con- 
atmed  In  the  light  of  previous  history  and 
surrounding  circumstances.  The  language  Is 
not  to  be  measured  by  mathematical  rales 
merely,  but  Is  subject,  In  the  nature  of  things, 
to  numerous  implied  exceptions  or  qnallflca- 
ttona."  Kennedy  v.  Gles,  25  Hlch.  83.  "Con- 
stitutional provisions  mnst  be  construed  with 
reference  to  each  other  when  relating  to  the 
same  subject-matter."  Root  v.  Mayor,  etc., 
3  Mich.  433;  Dullam  v.  Wlllson,  53  Mich. 
392.  "The  framers  of  a  coDstitatlon  are  pre- 
sumed to  have  a  knowledge  of  existing  laws, 
and  to  act  In  reference  to  that  knowledge." 
People  V.  May,  8  Mich.  509.  We  are  cited 
to  Instances  where  this  construction  has  been 
^ren  to  this  section  by  the  govemora,  and 
ihere  are  numerous  acts  whose  validity  de- 
pends on  the  question  Involved  here.  If  the 
question  were  more  doubtful  than  It  Is,  we 
might  properly  consider  the  force  of  a  prac- 
tical construction  of  co-ordinate  branches  of 
government,  acquiesced  in  by  the  general 
public  for  a  long  period.  Xn  commenting  up- 
on this  subject,  Mr.  Justice  Cooley  says: 
"Great  deference  has  been  paid  In  all  cases 
to  the  action  of  the  executive  department, 
where  Its  officers  have  been  called  upon,  un- 
der the  responsibilities  of  their  ofBclat  oatbs, 
to  Inaugurate  a  new  system,  and  where  It  Is 
to  be  pi'esumed  they  have  carefully  and  con- 
sdentiottsly  weighed  all  considerations,  and 
endeavored  to  keep  within  the  letter  and  the 
si^rit  of  the  constitution.  If  tbe  question  ln> 
volved  is  really  one  of  doubt,  the  force  of 
their  Jo^mott,  especially  In  view  of  the  In- 
Jorions  coDseqnences  that  may  result  from 
disregarding  i^  la  Cairty  entitled  to  tarn  the 


scale  In  the  Judicial  mind."  Cooley,  Const 
LIm.  pp.  83,  84.  He  supports  It  by  numerous 
cases.  See  BUls  v.  Glaaer  (Mich.)  61  N.  W. 
052.  Hart  v.  McEh-oy,  72  Mich.  453,  40 
N.  W.  750;  People  v.  Maynard,  15  Mich. 
470;  Hovey  v.  State  (tnd.  Sup.)  21  N.  E. 
890;  Biggs  V.  McBrlde  (Or.)  21  Pftc.  8T8; 
Castro  V.  De  Urlarte,  16  Fed.  93;  Cooley, 
Const.  LIm.  (9th  Ed.)  pp.  84-86,  and  notes; 
Stuart  V.  Laird,  1  Omnch,  299.  Our  atten- 
tion ia  called  to  Instances  where  tbe  gov- 
ernors of  this  state  have  signed  bills  under 
similar  drcumstances,  one  as  early  as  1873, 
and  many  since. 

Another  question  needs  notice,  and  this 
calls  for  a  brief  statement  of  facts.  The  act 
In  question  was  "An  act  to  authorize  the  dty 
of  Detroit  to  hike  private  property  for  the 
use  and  benefit  of  the  public,"  approved  Juzie 
4.  1895.  On  August  28,  1895,  the  proceedings 
in  this  case  were  commenced  rmder  a  former 
statute.  It  Is  now  contended,  that  this  act 
terminated  the  pending  proceedings,  and  the 
court  so  held.  This,  we  think,  was  right. 
There  was  no  savii^  clause,  and  Its  effect 
was  to  repeal  the  existing  law.  See  Key  v. 
Goodwhi,  4  Moore  &  P.  341;  Stoever  v.  Im- 
meU,  1  Watts,  258;  Butler  V.  Pahner,  1  HIU, 
331;  Hampton  v.  Com.,  19  Fa.  St  329;  Sedg. 
St.  &  C(Hist.  Law,  112.  The  a«t  Is  materially 
dlff«ent  from  the  one  repealed  by  it,  and 
therefore  does  not  fall  wltbln  the  decision  In 
Moore  V.  Township  of  Kenockee,  75  Mich. 
332,  42  N.  W.  M4.  which  was  exceptional, 
and  in  which  the  nde  above  stated  Is  recog- 
nized. 75  Mich.  840,  42  N.  W.  944.  These 
proceedings  were  not  iwndlng  when  the  law 
was  passed,  being  commenced  hot  three  days 
before  it  took  effect 

We  conclude,  therefore,  that  the  action  of 
the  governor  was  within  his  consUtutioial 
power,  and  that  the  proceedings  cannot  be 
prosecuted  under  the  previous  statuta  The 
writ  Is  denied. 

McGUATH.  C.  J.,  and  LONG  and  ilONX- 
GOMEUY,  JJ.,  concurred  with  HOUKEB,  J. 

(Maivh  24,  1S86.) 

GRANT,  J.  (dissenting).  When  the  decision 
In  this  case  was  handed  down.  I  was  unable  to 
concur  In  tither  the  reasons  or  conclusions 
reached  by  my  brethren.  I  had  not  then 
had  the  time  to  make  tbe  investigation  which 
I  desired.  A  mvre  thorough  and  careful  ex- 
amination than  I  had  then  been  able  to 
make  has  confirmed  me  in  my  conclusions. 

There  was  some  purpose  for  adding  to  tills 
section  as  It  stood  In  the  constitntlon  of  1835 
the  following  .:lau8e:  "Tbe  governor  may 
approve,  sign  and  file  in  the  office  of  the  sec- 
retary of  state,  within  five  days  after  the  ad- 
journment of  the  legislature,  any  act  passed 
during  tbe  last  Ave  days  of  the  session;  and 
the  same  shall  become  a  hiw.**  Only  tliree 
possible  pnrposes  can  be  suggested:  (1)  The 
limitation  of, a  power  already  existing;  (2) 
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the  remoTal  of  any  doubt  as  to  tlie  exist- 
ence of  a  power;  (3)  the  creation  of  a  power 
where  none  before  existed,  or  was  believed 
to  exist.  In  discussing  the  question  the  foi- 
lowing  propositions  may  be  laid  down  as 
nearly  axiomatic:  (1)  If  the  constitution  of 
1835  conferred  the  power  upon  the  goTemor 
to  sign  bills  after  the  legislature  had  ad- 
journed, and  U  had  been  so  construed  by  the 
executire,  the  legislature,  and  the  people, 
the  amendment  to  this  article  in  the  consti- 
tution of  1850  was  without  reason,  because 
It  conferred  no  right  that  did  not  exist  be- 
fore. (2)  If  there  vfvs  doubt  abont  this  pow- 
er under  that  constitution,  and  in  the  conven- 
tion some  members  denied  the  power,  and 
others  affirmed  it,  li  follows  thnt  the  sole 
purpose  of  the  amendment  was  to  put  the  en- 
tire question  at  rest,  and  determine  just  what 
bills  should  be  signed  after  adjournment, 
and  fix  the  time.  (3)  If  the  power  did  not 
exist  under  the  old  constitution,  and  it  had 
been  so  Interpreted  and  acted  upon  by  the 
executive,  the  legislature,  and  the  people  for 
15  years,  tlien  the  bote  purpose  of  the  amend- 
ment was  to  extend  the  power  beyond  the 
day  of  adjournment,  and  to  limit  It  as  there- 
in provided. 

We  obtain  no  light  from  the  report  of  the 
convention  debates  of  1S50,  for  there  is  no 
record  there  of  any  debate  upon  this  provi- 
sion. It  was  reported  from  the  committee 
early  in  the  session,  was  finally  referred  to 
the  committee  on  phraseology,  and  changed 
in  one  or  two  immaterial  matt««.  Which- 
ever one  of  the  above  propositions  Is  accept- 
ed as  the  true  one,  the  same  result,  in  my 
Judgment,  conclusively  follows,  vise,  ihat  no 
Itower  exists  to  sign  bills  after  the  legisla- 
ture adjourns,  except  as  provided  in  this 
clatue.  No  canon  of  interpretation  permits 
any  other  conclusion.  The  rule.  "Incluslo 
nnius  est  exeluslo  alterlus."  applies  to  this 
case,  if  to  any.  I  shall,  however,  I  think, 
be  able  to  demonstrite  that  the  first  two 
propositions  are  net  appllcabie,  and  that  it 
must  be  determined  upon  the  last  one. 

Prior  to  1850,  the  date  of  the  adoption  of 
the  present  eonstitut'on,  no  decision  upon  this 
iwlnt  had  been  rendered  by  any  court  In  the 
Tuited  States.  The  earliest  ease  Is  that  of 
Fowler  v.  Pelrce,  2  Cal.  165,  decided  in  1852, 
in  which  it  was  held  that  the  constitution  of 
that  state,  which  was  In  the  exact  language 
of  the  constitution  of  the  United  States  and 
that  of  1885  in  this  state,  did  not  empower 
the  executive  to  sign  bills  after  the  legisla- 
ture had  adjourned.  It  la  there  said:  "A 
practical  exposition,  entirely  different  from 
such  a  construction,  has  always  been  given 
by  congress,  and  the  legislature  of  every  state 
having  similar  constitutional  provisions."  I 
have  not  time  or  material  at  my  command 
to  demonstrate  the  truth  of  this  statement, 
even  If  it  were  of  Importance.  The  state- 
ment, however,  does  apply  to  tbis  »t8te.  as  an 
examination  of  the  Journals  of  the  legMa- 
ture  dlBcloses, 


Below  Is  a  statement  of  the  number  of  bills 
and  joint  resolutions  signed  by  the  goTemws 
of  this  state  during  the  last  clay  of  each  ses- 
sion from  1836  to  18B0:  1835-36,  54;  1837, 
32;  1838,  37;  1839,  42;  1840,  34;  1841,  35; 
1S42.  82;  1843,  27;  1&44,  13;  1845.  3»;  1846. 
16;  1847,  50;  1848, 132;  1849,  56;  1850, 108,- 
total,  897.  Of  these,  601  were  public  acta, 
and  90  Joint  resolutions.  Many  of  them,  ai 
every  session,  were  passed  on  the  last  day. 
All  the  governors  during  the  life  of  that 
constitution  were  lawyers.  Some  were  law- 
yers of  eminence,  and  had  been  Justices  of 
this  court.  If  it  had  been  supposed  that  any 
such  power  existed,  it  Is  certainly  strange 
that  the  governors  did  not  act  upon  it,  and 
that  no  debate  upon  the  question  la  found  In 
the  record  of  the  debates  of  the  conventftm  of 
1850.  During  that  time  there  is  a  solitary  in- 
stance of  an  act  being  signed  after  the  legis- 
lature had  adjourned.  This  was  an  unim- 
portant local  act,  being  Act  No.  89  of  the 
I^ws  of  1842,  entitled  "An  act  to  amend  an 
act  to  incorporate  the  village  of  Pontlac." 
The  legislature  adjourned  upon  the  17tb  of 
February,  and  the  bill  was  signed  the  27tb. 
I  find  no  explanation  anywhere  for  the  delay 
in  sifrning  this  bill,  or  to  show  when  It  was 
presented  to  the  governor.  There  is  do  record 
of  the  bill  except  its  passage,  and  the  fact  that 
It  is  found  in  the  office  of  the  secretary  of 
state,  signed  by  the  governor,  under  the  ap- 
parent date  of  February  27th.  That  there 
was  some  mistake  about  it,  it  Is  reasmiable  to 
suppose.'  In  no  otiier  way  can  we  account 
for  the  fact  that  all  the  other  bills  were  signed 
upon  the  day  of  adjournment,  and  this  one 
omitted.  Whether  It  was  acted  upon  I  do 
■not  know.  It  Is,  however,  of  but  little  c<mse- 
quence,  In  view  of  the  universal  custom,  both 
before  and  after,  to  sign  bills  b^ore  the  legis- 
lature adjourned.  This  provision  of  the  con- 
stitution of  tbe  United  States  Is  In  the  exact 
language  of  that  of  1835.  Congress  and  the 
presidents  have  always,  since  tbe  foundation 
of  tbe  government  construed  this  provision 
to  prohibit  the  signing  of  bills  after  congress 
has  Adjourned.  It  is  well  known  that  con- 
gress has  been  in  the  habit  of  turning  tbf 
clocks  In  the  capltol  back  in  order  to  secure 
the  signing  of  bills  before  the  hour  of  ftnal 
adjournmenl.  This  la  based  U[>on  the  well 
known  rule  of  evidence  that  the  Journals  o' 
legislatures  and  congress  cannot  be  impeach- 
ed, nor  can  parol  evidence  be  Introduced  to 
show  a  (lifCerent  state  of  afTaIrs  than  that 
which  appears  upon  the  face  of  the  record. 
The  president,  on  the  last  day  of  the  session, 
goes,  and  has  always  gone,  to  the  executive 
room  in  the  capltol.  In  order  to  sign  all  bills 
before  the  final  adjournment.  As  In  our 
state,  so  in  the  United  States,  there  is  just 
one  instance  of  a  bill  having  been  signed  aft- 
er congress  adjourned.  Why  It  was  signed 
by  President  Lincoln  after  adjournment,  or 
why  it  was  not  signed  before,  is  unknown  so 
far  AS  my  research  has  extended.  This  Mil 
conferred  direct  power  upon  tbe  executive  of 
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the  HAtlon,  but  be  did  Out  dare  to.  and  did  not, 
act  upon  It  In  a  note  to  the  lectures  of  Jub- 
tlce  Miller  upon  the  United  S:atesconstttutioD. 
at  page  187,  appears  the  following  Id  regard  to 
this  act:  "Power  to  approve  an  act  after  the 
adjournment  of  congress:  On  the  3d  of  March, 
1863,  congress  passed  'An  act  to  provide  for 
the  collection  of  abandoned  property,  and 
for  the  prevention  of  frauds  in  insurrection- 
ary dlBtrlcts  within  the  United  States.'  On 
the  4th  of  March  that  congress  was  adjourned 
sine  die,  under  the  constitution,  and  that  act 
had  not  received  the  siftnature  of  the  presi- 
dent On  the  12th  of  the  same  March  (with- 
in the  ten  da^s),  President  Lincoln  signed  it, 
and  it  was  printed  with  the  other  acts  of  that 
congress.  Under  its  operation,  a  large  amount 
of  property  came  into  the  possession  of  the 
executive;  but  it  was  not  thought  wise  to  at- 
tempt to  administer  upon  it  in  tlie  courts, 
without  a  recognition  by  the  lawmaking  pow- 
er, which  should  praetioally  amount  to  its  re- 
enactment.  Accordingly,  congress,  on  the  20th 
of  July,  1864,  passed  'An  act  in  addition  to  the 
several  acts  concerning  commercial  inter- 
course between  loyal  and  insurrectionary 
states,  and  to  provide  for  the  collection  of 
captured  and  abandoned  proi>erty,  and  the 
prevention  of  frauds  in  states  declared  In  in- 
surrection.' This  statute  practically  re-enact- 
od  the  previous  act,  with  amendments,  and 
thus  disposed  of  tlie  difficulty."  I  cannot 
concur  with  my  brethren  in  saying  that  this  Is 
a  recognition  on  the  part  of  President  Lin- 
coln of  the  power  here  asserted.  On  the  con- 
trary. It  Is,  tn  my  judgment,  additional  proof 
that  he  did  not  consider  the  law  valid.  Had 
be  so  believed,  be  would  undoubtedly  bare 
acted  upon  It. 

It  would  not  be  compliinentary  to  the  Intel- 
ligence of  the  members  of  the  couveDtion  of 
1850,  many  of  whom  were  leading  men  of  the 
state,  and  lawyers,  and  some  of  whom  had 
been  members  of  congress,  to  say  that  they 
were  not  familiar  with  this  practical  con- 
struction placed  upon  this  provision  of  the 
constitution  by  the  different  legislatures  and 
by  the  governors  of  this  state,  and  also  of  the 
construction  which  up  to  that  time  had  been, 
without  any  exception,  placed  by  congress  and 
the  presidents,  most  of  whom  had  been  dis- 
tinguished lawyers,  upon  the  identical  arti- 
cle in  the  constitution  of  the  United  States. 
Can  there  be,  under  this  state  of  facts,  any 
other  logical  conclnsion  than  that  the  framers 
of  the  present  constitution  understood  and 
believed  that  no  such  power  existed  in  the 
executive;  that  they  recognized  the  injustice 
and  Inconvenience  of  comjieillng  the  execu- 
tive to  sign  all  bills  passed  on  the  closing 
days  of  the  session,  as  had  been  universally 
done  before;  and  that  their  sole  purpose  was 
,  to  create  an  authority  which  did  not  exist 
before?  Is  It  not  also  absurd  to  say  that 
that  convention  Intendetl  to  give  a  shorter 
time  to  examine  bills  passed  during  the  last 
five  days  of  the  session  than  those  passt-d 
witliin  a  few  days  previous? 


If  I  am  correct  in  this  coaclusion  as  to  the 
eonstitution  of  1835,  then  the  whole  basis  of 
the  relator's  contention  and  the  opinion  of  my 
brethren  falls  to  the  ground.  The  sole  basis 
upon  which  the  relator  seeks  to  establish  the 
power  Is  that  it  existed  under  the  old  constl- 
tntlon.  If  this  were  so,  he  is  then  driven  to 
the — In  my  Judgment— ^absurd  conclusion  that 
the  framers  of  the  constitution  Intended  to 
confer  a  less  time  upon  the  governor  to  con* 
sider  bills  passed  during  the  last  Qve  days 
than  he  did  upon  those  passed  a  few  days  pre- 
vious. Under  this  contention,  It  results  that 
the  governor  may  have  ten  days  In  which  t« 
consider  bills  passed  upon  the  sixth  day  be- 
fore the  close  of  the  session,  while  he  would 
have  but  five  in  which  to  consider  those  pass- 
ed upon  the  last  day.  I  cannot  yield  my  as- 
sent to  such  a  conclusion.  I  see  no  reason  or 
common  sense  In  it.  The  learned  counsel  for 
the  relator  entirely  overlook  the  cardinal  rule 
of  construction  above  referred  to,  viz.:  "In- 
clusio  unlus  est  exclusio  aUerius."  The  in- 
clusion of  the  right  to  sign  bills  for  a  certain 
time  after  the  legislature  tias  adjourned  nec- 
essarily excludes  the  right  to  sign  any  other 
bills  at  any  other  time.  Says  Mr.  Justice  Coo- 
ley  of  this  canon  of  construction:  "So  the 
forms  prescribed  for  legislative  action  are  in 
the  nature  of  limitations  upon  Its  authority. 
The  constitutional  provisions  which  establish 
them  are  equivalent  to  a  declaration  that  the 
legislative  power  shall  be  exercised  under 
these  forms,  and  shall  not  be  exercised  under 
any  other.  A  statute  wbich  does  not  observe 
them  will  plainly  be  Ineffectual"  Cooley, 
Const.  Llm.  p.  177. 

Four  methods  are  expressly  provided  for 
tn  this  constitution  by  which  bills  passed  by 
the  legislature  shall  become  laws,  viz.:  (1) 
By  the  express  approval  of  the  governor,  evi- 
denced by  his  signing  bills  within  10  days 
after  they  are  presented  to  him,  the  legisla- 
ture being  in  session;  (2)  by  his  approval  Im- 
plied from  his  neglect  to  sign  within  10  days, 
the  legislature  being  In  session;  (3)  by  pass- 
ing the  bill  over  his  veto;  and  (4)  by  his  ex- 
press approval,  evidenced  by  his  signlug  any 
bill  passed  during  the  last  5  days  of  the  ses- 
sion within  r>  days  after  adjournment  Where 
an  express  limited  power  Is  conferred  by  a 
constitution,  it  excludes  the  existence  of  any 
greater  or  unlimited  power.  For  23  years 
after  the  adoption  of  the  present  constitu- 
tion, no  governor  signed  any  bill  or  joint 
resolution  after  the  legislature  had  adjourned 
except  thotie  which  were  passed  during  the 
last  5  days.  During  that  period,  all  gover- 
nor and  legislatures  were  careful  to  see  that 
all  bills  and  joint  resolutions  which  were 
passed  before  the  last  .">  days  were  disposed 
of,  by  approval  or  otherwise,  before  final  ad- 
journment If  we  add  to  this  the  15  years  of 
the  existence  of  the  constitution  of  1835,  we 
have  38  years  of  compliance  with  the  plain 
pi-ovlsions  of  the  constitution  to  the  effect 
that  the  governor  did  not  possess  the  power 
to  sign  bills  after  the  legislature  adjourned. 
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except  hi  accordance  with  the  cxpresB  pro- 
Tlslon  of  tbe  constitutiou  of  1850.  If  tbls  U 
not  a  practical  construction  of  this  proTlsloo, 
then  I  am  unable  to  understand  what  the 
term  means.  To  refrain  for  38  years  from 
exercising  a  power  when  tbe  occasions  for  Its 
exercise  were  ever  present  la  certainly  as  ef- 
fectual and  practical  a  construction  as  would 
be  the  afflrmaUve  exercise  of  power  of  doubt- 
ful constitutional  authority  extending  over 
tbe  same  period.  If  one  ts  to  prevail,  so  must 
the  other. 

It  Is  Insisted,  howerer,  that  the  governors 
have  daring  and  since  1873  signed  several 
bills  which  were  passed  before  the  -last  Ave 
days  of  the  session  after  adjournment,  and 
that  this  amounts  to  a  practical  constmctloB. 
This  might  have  some  force  If  such  uoage 
had  commenced  Immediately  after  the  adop- 
tion of  the  constitution,  and  continued  for  a 
long  series  of  years.  It  Is  shorn  of  its  force 
by  the  adoption  of  the  contrary  usage  by  the 
governors,  the  legislatures,  and  the  people. 
Neither  governors,  nor  any  other  officials,  nor 
the  legislatures  can  change  the  plain  provi- 
sions of  the  constitution,  or  change  a  practi- 
cal construction  when  once  It  has  been  adopt- 
ed by  constant  usage,  extending  over  a  long 
period.  I  quote  with  approval  the  words  of 
Mr.  Justice  Cassaday  In  State  v.  Cunning- 
ham. 82  Wis.  48,  51  N.  W.  11S3;  "It  Is  to  be 
remembered  that  even  praiseworthy  objects 
cannot  be  rightfully  attained  by  a  violation 
of  law.  Every  effort  to  fritter  away  the  plain 
language  of  the  constitution,  by  way  of  con- 
struction or  otherwise,  even  to  secure  a  desi- 
rable end,  Is  nothing  less  than  an  Insidious 
attempt  to  undermine  the  fundimental  Inw  of 
the  state,  and  hence,  to  that  extent,  destruc- 
tive of  good  government,  besides  being  vl- 
dons  in  Its  tendencies."  See,  also,  Oakley  v. 
AspInwaD,  3  N.  T.  568;  Cooley,  Const.  Lim.  73. 

Practical  construction  Is  not  a  shuttlecocit, 
to  be  used  to  mean  one  thing  to-day  and  an- 
other to-morrow,  as  expedlpncy  may  snssest. 
Where  doubt  exists,  and  where  practical  con- 
struction has  once  been  firmly  established 
by  usage.  It  Is  as  binding,  lasting,  and  sacred 
as  though  it  were  Incoi-porated  in  the  consti- 
tution in  express  tenns.  It  hardly  needs  the 
citation  of  authorities  to  show  that  this  con- 
struction, contemporaneous  with,  and  imme- 
diately, and  for  a  long  aeries  of  years,  fol- 
lowing, the  adoption  of  this  constitution, 
must  control.  I  will,  however,  refer  to  one 
authority,  where  the  question  Is  fully  dis- 
cussed and  the  authorities  cited,— McPherson 
V,  Secretary  of  State,  92  Mich.  377,  52  N.  W. 
4C9;  same  case  In  140  V.  S.  S,  13  Sup.  Ct.  3. 
There,  as  here.  It  was  sought  to  set  aside  a 
construction  which  had  been  placed  upon  a 
provision  of  the  federal  constitution  Immedi- 
ately succeeding  its  adoption  by  the  various 
states  of  the  Vnlon.  It  was  contended  that 
all  tbe  states  had  for  many  years  prior  to 
1802  adopted  a  contrary  Interpretation  by 
legislative  enactments,  to  the  effect  that  the 
state  shall  act  as  a  trait  In  the  choice  of  pres- 


idential electors.  We  held  that  there  was 
no  force  in  such  contention,  and  that  the  con- 
struction which  tbe  people  had  first  given  It 
mnst  prevail.  The  decision  was  affirmed  by 
the  supreme  court  of  the  United  States,  and 
for  tbe  same  reasons  given  In  this  court.  In 
1ST3  the  governor  signed  one  bill  passed  be- 
fore the  last  five  days.  So,  In  1877,  the  then 
governor  signed  another.  We  find  no  expla- 
nation why  those  two  bills  were  thus  over^ 
looked.  Probably,  It  occurred  from  the  hur- 
ry of  the  closing  days  of  the  session.  We 
are  cited  to  several  other  similar  acts  in 
1S89,  and  again  a  few  in  1S03.  So  far  as 
most  of  the  acts  of  18S9  are  concerned,  it  la 
far  more  reasonable  to  suppose  that  the  gov- 
ernor signed  them  for  two  othe^^  reasons 
rather  than  that  liecause  he  interpreted  the 
constitution  to  confer  a  power  outside  its 
plain  provisions.  Most  of  these  bills  were 
presented  to  him  during  the  last  five  da.ys  of 
the  session.  Under  a  provision  of  the  consti- 
tution of  Minnesota,  identical  as  to  our  own 
except  as  to  the  number  of  days,  and  a  fur- 
ther provision  requiring  bills  to  be  enrolled 
and  signed  by  the  presiding  officers  of  each 
house.  It  was  held  that  the  enrollment  and 
presentation  to  the  governor  were  legislative 
acts,  and  that  a  bill  was  not  passed,  within 
the  meaning  of  the  constitution,  until  tbe  en- 
rollment had  taken  place.  Bums  v.  Sewell, 
48  Minn.  425,  61  N.  W.  224.  Most  of  these 
bills,  also,  were  actaally  passed  within  the 
last  five  days  of  the  session.  If  Sunday  be 
excluded.  There  ts  certainly  much  force  In 
saying  that  the  last  five  days  of  the  sesslfm 
mean  the  days  of  actual  session,  and  do  not 
Include  Sunday,  which  is  not  a  legislative 
day.  What  views  the  govemora  who  sign- 
ed these  bills  may  have  entertained  npon 
these  points  we  have  no  means  of  knowing. 
From  1835  to  1873  the  occoalon  for  the  ex- 
ercise of  this  power  was  more  imperative 
than  It  has  been  since,  for  during  most  of  the 
eariler  sessions  the  legislature  passed  bllta 
on  the  very  last  day;- while  since  1873,  and 
perhaps  for  a  short  time  before,  It  has  been 
the  universal  custom  to  do  no  business  dur^ 
ing  the  last  three  or  four  days  of  the  ses- 
sion, except  the  signing  of  enrolled  bills  by 
the  president  of  the  senate  and  tbe  speaker 
of  the  house,  for  the  approval  of  the  govern- 
or, and  the  entry  of  the  same  upon  the  Jour- 
nal. 

None  of  the  authorities  cited  In  the  majori- 
ty opinion  are  under  a  constitution  at  all  sim- 
ilar to  our  own.  The  only  decision  under  a 
similar  constitution  Is  la  direct  confilct  with 
that  (^laion,  as  I  read  It  The  provision  In 
the  Minnesota  cmstltatlon  reads  as  follows: 
''The  governor  may  approve,  sign  and  file  in 
the  office  of  the  secretary  of  state  within 
three  days  after  the  adjournment  of  the  leg- 
islature any  act  passed  during  the  last  three 
days  of  the  scfision,  and  the  same  shall  be- 
come a  law."  Bums  v.  Sewdl.  supra.  It  Is 
true  that  this  case  holds  that  without  this 
clause  the  governor  had  power  to  approve 

Digitized  by  Google 


Micb.) 


FULI^ll  0.  LAKE  SHOHE  A  M.  S.  RT.  CO. 


bole  after  adjoonunent,  but  It  also  holds 
tbat  this  clause  was  "a  limitation  apon  his 
power,  nstrietlns  its  exercise  to  the  period 
of  three  days  after  the  legislature  shall  have 
adjourned." 

The  re^ndent  here  cootends— and  upon 
that  theory  alone  can  hla  ecmtentlon  be  sus- 
tained—that the  five-day  limit  has  no  effect 
upon  or  application  to  bills  passed  before  the 
last  five  days  of  the  session.  To  what  ex- 
tent will  the  advocates  of  this  rule  of  ctm- 
Btraction  carry  it?  Suppose  a  governor  shall 
In  the  future,  for  some  reason,  sign  a  biU  15 
or  20  days  after  the  legislature  adjourns,  and 
other  governors  subsequently  follow  his  ex- 
ample; will  that  be  another  practical  coa- 
struction,  and  affirm  the  right  of  the  gov- 
ernors to  adgn  bills  at  any  time  they  choose? 
Such  was  the  contmtlon  In  People  v.  Bowen, 
21  N.  Y.  518,  the  principal  case  upon  which 
respondent  relies.  Upon  this  point  the  ma- 
jority opinion  Bays:  "It  is  argued  that,  upon 
the  constmcttoD  which  I  have  suggested,  no 
time  whatever  la  fixed  within  which  bills  are. 
In  such  cases,  to  be  signed;  and  that.  If  it 
can  be  done  after  the  adjournment,  It  may  be 
done  at  any  Indefinite  period  thereafter,  and 
tbat  the  Inconvenience  would  arise  that  It 
might  remain  a  long  time  uncertain  whether 
a  measure  which  has  received  the  assent  of 
both  branches  of  the  legislature  should 
eventually  be  a  law  or  not.  This  couse- 
quenre  wlU  certainly  follow  unless  there  Is 
an  Implication  arlBlng  out  of  the  fixing  of  a 
period  of  10  days  for  the  consideration  of 
bills  presented  to  the  governor  while  the  leg- 
islature remain  In  actual  session.  It  1b  plain 
that  the  authors  of  the  constitution  consid- 
ered that  period  suflSdently  long  for  the  per- 
formance of  that  duty;  and  I  think  be  would 
not  be  Justlfled  In  acting  upon  a  bill  after 
his  10  days  had  elapsed,  whether  the  session 
continoed  or  not"  That  decision  Is,  In  my 
opinion,  an  act  of  Judicial  ingraftment,  based 
ni>on  a  supposed  necessity,  and  not  a  prece- 
dent of  construction  which  ought  to  be  fol- 
lowed. 

I  deem  It  unnecessary  to  discuss  the  other 
autborltieB  cited.  The  case  of  People  v. 
Bowen  was  by  a  divided  court.  So,  also, 
was  the  case  of  Lankford  v.  Commissioners, 
73  ^A.  116,  20  Atl.  1017,  and  22  Ati.  412.  In 
Solomon  v.  Commissioners,  41  Ga.  161,  the 
decision  was  expressly  based  upon  the  prac- 
tice of  the  executive  department,  while  it,  in 
effect,  held  that  there  was  no  doubt  about 
the  coDstmctlon  to  be  placed  upon  the  con- 
stitution, which  was  similar  to  that  of  New 
York.  The  other  cases  arise  upon  provisions 
so  entirely  dissimilar  both  from  our  own  con- 
stitution and  from  that  of  New  York  that 
the>'  seem  to  me  to  have  no  beoring.  The 
California  case  is.  In  my  judgment,  based 
upon  sound  reason,  and  gives  to  the  clause 
of  the  constltntlon  Involved  In  tbat  and  the 
New  York  case,  and  the  constitution  of  Mich- 
igan tor  1S35,  its  plain,  logical,  and  common- 
sense  meaning,  viz.  that  the  adjournment  of 
T^N.w.no.8— 38 


tbe  legislature  prohibited  every  unsigned  bfll 
In  tbe  bands  of  tbe  governor  at  the  time  of 
adjournment  from  becoming  a  law.  The  de- 
cisions to  the  contrary  are  based  upon  the  ar- 
gument of  expediency  and  public  inconven- 
ience, and  not  upon  sound  canons  of  con- 
struction. I  think  the  writ  should  be  granted. 


FULLER  T.  LAKE  SHORE  &  M.  8. 
RY.  CO. 

(Supreme  Court  of  Michigan.  March  24,  1896.) 
Railroads — Cattle  Ocakds — I^EOLioaKCB— Uas- 

TBB  ASD  SiHTAMT— PbHSOHAI,  IViVHT 

— AasuMBD  Risk. 

1.  WhiM  not  in  terms  required  by  statnts, 
it  is  proper  tor  a  railroad  company.  If  not  its 
duty,  to  construct  a  cattle  guard  at  a  point  on 
Ha  track  where  utation  grounds  end  and  from 
which  it  Is  required  to  fence  the  track. 

2.  A  railroad  cMcpany  cannot  be  Md  liable 
for  an  injury  resultlDg  to  a  brakeman  who,  in 
coupling  cars,  steps  into  a  cattle  guard,  In  the 
daythne,  and  at  a  piace  whoe  he  is  famiUar  with 
the  tra4^. 

3.  Cattle  guards  being  required  and  used  on 
all  railroads,  the  danger  of  acadents  to  employes 
in  operating  trains  over  them  is  one  of  the  as- 
■amed  risks  of  tbe  oaployment 

4.  The  fact  that,  at  Ute  time  of  an  injury  to 
an  employe  by  stepping  into  a  cattle  guard  placed 
at  the  termination  of  the  railroad  fence,  where 
it  joined  the  grounds  of  a  station,  such  foioe  was 
not  joined  to  the  guard  on  one  side  of  the  te^A, 
does  not  affect  the  question  of  the  railroad  ookh 
paoy's  liability  for  the  injury. 

Eetot  to  circuit  court,  Lenawee  comMT; 
Victor  H.  Lane,  Judge. 

Action  by  Lora  Fuller,  admlaistratrlz  of 
the  estate  of  Albert  Fuller,  against  tbe  Lake 
Shore  &  Michigan  Southern  Railway  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 

Watts,  Bean  &  Smith,  for  appellant.  C.  B. 
Weaver  (Qeo.  C.  Greene  and  O.  G.  Getzen- 
Danner,  of  counsel),  for  appellee. 

HOOKER,  J.  The  plaintiff's  Intestate  was 
injured,  and  died,  by  reason  of  stepping  Into 
a  cattle  guard  while  engaged  in  an  attempt 
to  uncouple  ears  In  a  train  upon  which  be 
was  brakeman.  This  action  was  brought  to 
recover  damages,  upon  the  ground  that  the 
defendant  n^llgently  maintained  "a  danger- 
ous pitftll,  1.  e.  a  culvert  22  inches  deep, 
partly  covered  with  timber,  but  'eaving  open- 
ings 6  Inches  wide  between  snld  timber  upon 
Its  track."  The  circuit  judge  directed  a  ver- 
dict for  the  defendant  and  the  plaintiff  ap- 
pealed. 

Counsel  for  the  plaintiff  concedes  that.  If 
the  law  required  the  defendant  to  main- 
tain the  pit  at  that  place,  the  plaintiff  should 
not  recover.  Tbe  pit  was  a  cattle  guard. 
Tbe  law  requires  the  railroad  company  to 
maintain  fences  between  Its  right  of  way 
and  adjoining  lands  excepting,  only,  station 
grounds.  It  also  requires  the  maintenance  of 
cattle  guards  at  highway  crossings.  This 
cattle  guai*d  was  not  placed  at  a  highway 
crossing,  but '  was  4U0  or  500-  feet  south  of 
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KamiltonBtreeVat  a  pointwliere  the  ordlnarr 
xlgbt  of  way  Joined  the  railroad  atatlon 
srounds,  which  were  much  wider  than  the 
apace  used  ft>r  the  main  track  further  aonth. 
Without  Buch  cattle  guard  there  would  hare 
been  nothing  to  prevent  cattle  from  straying 
from  the  streets  upon  the  station  grounda, 
and  thence  south  upon  the  tracli.  The  de- 
fendant was  obliged  to  fmce  its  right  of 
way  from  the  point  where  this  cattle  guard 
was  buUt.  To  have  left  It  without  a  cattle 
guard  would  have  left  a  narrow  pocket  500 
or  000  feet  long.  Into  vt;bicb  animals  might 
freely  enter,  and  from  which  they  could 
not  escape  at  any  other  point.  The  obvious 
intent  of  the  l^siature,  in  providing  for 
fences  and  cattle  gurda.  Is  to  exclude  ani- 
mals from  ending  upon  the  track.  The 
fence  keeps  them  from  entering  from  adjoin- 
ing premises;  the  cattle  guards,  from  enter- 
ing from  the  highways.  But  station  grounds 
are  exempt,  tta  the  general  convenI«ice  of 
the  company  and  the  public.  And,  aa  cattle 
guards  wonld  be  useless  at  streets  croeelng 
station  grounds,  it  la  the  uniform  custom, 
as  all  know,  to  locate  them  upon  the  bound- 
aries of  station  grounda  Instead,  as  was 
done  In  this  case;  and  we  think  It  right  and 
proper  that  this  should  be  done.  Within 
reasonable  bounds,  a  railiwd  company  may 
extend  Its  station  grounds,  and.  OTdlnarlly, 
the  limits  fixed  by  the  company  must  gov- 
ern. In  this  case  they  were  plainly  fixed  at 
this  point  and  we  think  It  was  not  negli- 
gence to  ctmstnict  a  cattle  guard  there,  and 
there  is  foree  In  the  claim  tbat  It  was  a  duty. 

Again,  the  undisputed  proof  shows  tbat 
this  accident  occurred  before  5  o'clock  on  a 
day  In  May;  that  the  fireman  upon  the  en- 
gine could  distinguish  the  deceased,  and  see 
his  legs  and  lund  as  he  walked,  while  watch- 
ing to  take  signals  from  him.  Be  had  walk- 
ptl  by  this  cattle  guard.  In  close  proximity 
to  It  three  or  more  times,  while  en^sged  In 
switching  that  day.  He  threw  the  switch 
which  was  near  to  the  cattle  guard,  being 
<inly  33  feet  distant,  that  the  train  might 
back  onto  the  main  track;  and,  If  he  did  not 
see  the  cattle  guard,  he  was  heedless  in  the 
extreme.  It  was  his  duty  to  take  notice  of 
the  track  upon  whicb  be  was  at  work,  and 
wc  have  no  doubt  that  lie  was  aware  of  the 
existence  of  the  cattle  guard;  but,  whetb«r 
he  was  or  not  cattle  guards  were  required 
by  law,  and  existed  at  intervals,  from  one 
end  of  the  road  to  the  other.  Tbpy  were 
common  Inddenta  and  hazards  of  his  em- 
ployment, and  we  must  hcrid  that  he  assum- 
ed tbe  risks  attendant  upon  them  when  be 
entered  the  service  of  the  defendant  He 
entered  between  the  cam,  a  few  feet  from 
this  cattle  guard,  while  they  were  In  motion. 
Bxpertendng  difficulty  In  lifting  the  pin, 
he  walked  olong  between  the  cars  until  his 
more  watchful  companions,  expecting,  mt>- 
mentarlly,  to  see  him  emerge  to  avoid  the 
cattle  guard,  stopped  the  train,  lest  he  be 
hurt;  bnt,  as  it  proved,  It  was -a  moment  too 


late.  This  Is  one  of  those  unfortunate  casual- 
ties, attendant  upon  railroading,  which,  as 
yet  no  adequate  means  has  been  found  to 
prevent  The  learned  circuit  Judge  took 
this  view  of  the  case. 

A  point  hi  made  here  iqton  the  taxt  that 
there  was  no  fence,  extending  fnn  the  cat- 
tle guard  to  the  line  fence,  upon  the  eaat 
side;  bnt  we  tfaluk  It  Is  without  fwce. 
The  fence  upon  tbe  west  aide  was  there,  and 
material  was  in  the  yard  to  rebuild  that  up- 
on the  «ut  side;  but  we  think  It  Is  not  In- 
cumbent to  build  fences  to  adrlse  employes 
of  the  existence  of  cattle  guards.  They  have 
another  purpose.  The  cattle  guard  was  plain- 
ly visible,  and  at  a  place  where  the  proof,  as 
w^l  as  common  experience,  ahowa  it  vrsa  to 
have  been  expected.  The  Judgment  la  af- 
flimed.  Hie  oth«  Justices  concurred. 


STBBBINS  et  al.  v.  .lUDGEOP  SUPERIOR 

COURT  OP  GItAND  RAPIDS. 
(Supreme  Coart  of  Michigan.    March  24,  189t>.) 

City  Elbotion  fok  Issca-Vcb  or  Bonds— Qbnbrii, 
OK  SpKoiiL  Election— We  I UH  Uovbrns. 
A  dty  charter  provided  that  hoods  for  a 
city  market  shall  not  be  iwued  "aolesB  the  Qual- 
ified electors  of  said  city,  voting  in  their  req;iec- 
tive  wards,  ahall  have  authorised  the  iasuiog  of 
said  bonds  by  a  majority  of  thdr  rotea  case  at 
any  regular  election,  or  at  a  special  election  call- 
ed for  the  purpoae";  and  a  provision  subeequent- 
ly  added  to  such  charter  that  no  debt  sboaid  be 
incurred  by  the  city  for  an  electric  plant  unless 
antborixed  by  the  aualified  electors  of  said  <sty 
"voting  thereon"  shows  a  l^iriative  hitent  to 
provide  a  different  rule  in  ea^  case,  field  tbat. 
where  a  proposition  for  issuance  of  market  boodx 
was  Disced  on  a  general  election  ticket,  a  majori- 
ty of  all  votes  cast  at  the  general  election  con- 
trols, and  not  a  majority  of  those  cast  oa  tne 
Ixtnding  propositiou. 

Petition  by  Chartee  D.  Stebbins  and  tAhen 
for  a  writ  of  mandamua  to  compel  the  Judge 
at  the  Bupwior  court  of  Grand  Raidds  to  va- 
cate an  order  granting  an  Injunction.  Denied. 

By  the  charter  cf  the  dty  of  Grand  Baidds^ 
the  municipality  is  authorised  to  purchaae, 
among  other  things,  a  city  market,  and  to  Is- 
sue bonds  therefor,  under  the  limitation  coa- 
talned  In  tbe  following  praviirion:  "Nothing 
In  this  act  contained  shall  be  so  construed  as 
to  autliorixe  the  incurring  of  any  bonded  In- 
debtedness against  said  city  of  Grand  Rap- 
ids for  any  of  the  purposes  above  specified, 
unless  the  qualified  electon  ot  said  city,  vot- 
ing in  their  respective  wards,  shall  have  au- 
thorized the  issuing  ct  said  b<mds  by  a  major- 
ity of  their  votes  cast  at  any  regular  election, 
or  at  a  special  election  called  for  the  purpose 
of  voting  upon  such  question."  The  common 
council,  tmder  the  authority  conferred  upcu  It 
1^  the  charter,  submitted  to  the  electon  at 
the  general  election  held  in  1885  the  question 
of  bonding  the  city  for  f76,000,  to  purdiaae  a 
site  tor  a  public  market  and  to  erect  and 
maintain  market  bnlldlnga  thereon.  Only  one 
ballot  was  used,  which  twutalned  the  names 
of  all  tbe  candidates  and  tbe^lMmdlne  pmposi- 
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tion.  All  the  baUots  were  deposited  In  one 
box  In  each  voting  precinct.  The  number  of 
electors  voting  at  this  election,  as  shown  by 
the  poll  list,  was  12,ST9.  The  total  vote  upon 
the  bonding  question  waS'  7,024,  of  which  3,- 
874  were  for,  and  3,150  against,  the  proposi- 
tion. The  common  councii  declared  the  prop- 
osition carried,  voted  to  issue  the  bonds,  ad- 
vertised them  for  sale,  received  and  approved 
a  bid.  Thereupon  a  taxpayer  filed  a  bill  of 
complaint  to  restrain  the  issuing  of  said  bonds, 
alleging  that  such  issue  was  unauthorized; 
and  a  temporary  Injunction  issued.  The  re- 
lators applied  to  this  court  for  the  writ  of 
mandamus  to  compel  the  vacation  of  this  re- 
straining order. 

Henry  J,  Fellcer  (Taggart.  Wolcott  &  Gan- 
son.  of  counsel),  for  relators.  Thompson  & 
THuple  (Taylor  &  Eddy,  of  counsel),  for  re- 
spondent. 

ORANT,  J.  (after  stating  the  facts).  On  ac- 
count of  the  public  necessity  for  a  speedy  de- 
termination of  the  question,  we  decided  to 
hear  it  upon  this  proceeding.  It  Is  conteudt^ 
on  behalf  of  the  city  that  a  majority  of  the 
votes  cast  upon  the  question  of  bonding  con- 
trols; while  on  the  part  of  the  respondent  it 
la  contended  that  the  majority  of  all  the  votes 
cast  at  the  election  must  control  The  au- 
thorities are  very  nnmerous,  and  are  not  In 
harmooy.  An  examination  of  them  will  show 
that  the  phraseology  of  the  constitutional  and 
statutory  provisions  in  the  various  decisions 
differs,  and  the  courts  have  had  no  little  trou- 
ble to  determine  the  clear  legislative  intent 
The  relators  cite,  as  supporting  their  posldOD, 
the  following  anthorities:  Gillespie  v.  Pal- 
mor.  20  Wis.  572;  State  v.  Grace,  20  Or.  IM, 
25  Puc.  382;  State  v.  Echols,  41  Kan.  1,  20 
I'lic.  ri23;  Commissioners  v.  Wlnkley,  29  Kau. 
»i:  Walker  v.  Oswald,  68  Md.  146,  11  Atl. 
711;  Yfwler  v.  Seattle,  1  Wash.  St.  310,  25 
rac.  1014;  Sanford  v.  Prentice,  28  Wis.  361. 
Ihiytou  V.  City  of  St.  Paul.  22  Minn.  400;  Met- 
calfe T.  Seattle,  1  Wash.  St.  297,  25  Pac.  1010. 
Gillespie  v.  Palmer  fully  sustains  the  relat- 
ors' ccntentlon,  and.  If  It  were  accepted  as 
the  law.  It  would  control  the  pn'senf  cane. 
The  soundness  of  that  decision  was  question- 
ed in  Sawyer  v.  Insurance  Co.,  37  Wla  ^24,  In 
which  It  was  said  that  it  had  been  subjected 
to  the  criticism  that  the  court  decided  It  in 
accordance  with  the  "logic  of  the  war,"  rather 
than  by  the  'Hoglc  of  tht'  law."  In  Bound  v. 
Railway  Co.  45  Wis.  579.  Chief  .TustU-e  Hyan 
characterized  It  as  a  reproach  to  the  court 
and  a  judgment  proceeding  upon  policy  rather 
than  upon  principal.  It  Is  ezpresMly  repudi- 
ated In  State  v.  Baboock.  17  Neb.  194.  22  N. 
W.  372.  and  State  v.  Lancaster  Co.,  6  Neb. 
474,  and  is  criticised  In  other  courts.  While 
we  have  great  re(q)ect  for  the  supreme  court 
of  WlscoMtn,  we  do  not  think  that  that  deci- 
sion Is  supported  by  reason  or  authority.  In 
State  v.  Grace  the  law  provided  that  "at  the 
n&Lt  general  election,  the  question  of  the  loca- 


tion of  the  county  seat  shall  be  submitted  to 
the  legal  voters  of  the  county,  and  the  place 
receiving  a  majority  of  all  the  votes  cast  shall 
be  the  permanent  seat"  The  reasoning  by 
which  the  court  reached  the  conclusion  that 
the  majority  of  the  votes  cast  upon  the  re- 
moval, and  not  of  all  the  votes  cast  at  the 
election,  should  control,  Is  found  at  pjiges  161 
and  162,  20  Or.,  and  382,  25  Pac  The  con- 
clusion Is  based  largely  upon  the  peculiar 
phraseology  of  the  statute.  In  State  v.  Wink- 
ley  the  st'atute  contained  no  sufh  llmltatlou  as 
Is  found  In  the  ease  now  before  us.  Tbe 
statute  In  that  case  simply  provided  for  sub- 
mitting the  question  of  a  bounty  to  the  elect- 
ors at  a  general  election.  It  was  there  pro- 
vided that,  "If  a  majority  of  the  votes  [cast] 
are  for  the  bounty,"  the  law  shall  be  declared 
In  force.  In  State  v.  Kchols  the  law  required 
the  question  to  be  submitted  to  the  voters  of 
the  county  at  a  geuenil  or  special  election,  and 
provided  that  "after  said  election  the  ballots 
on  said  question  shall  be  canvassed  In  the 
same  manner  as  In  the  election  for  county  aSl- 
cers,  and  If  tlie  majority  of  all  the  votes  cast 
shall  be  In  ftivor  of  establishing  such  high 
school,"  etc.;  and  the  case  is  decided  to  be 
ruled  by  State  v.  WInkley.  In  Dayton  v.  City 
of  St.  Paul  the  question  arose  upon  a  provi- 
sion of  the  constitution  relating  to  alterations 
of  or  amendments  to  it  That  provision  re- 
quired a  "majority  of  the  voters  present  and 
voting."  Under  this  general  language,  a  ma- 
jority of  those  voting  upon  an  amendment  was 
held  suflScleot.  It  was  also  held  In  the  same 
case  that  a  provlslou  similar  to  the  one  now 
Invfdved  required  a  majority  of  all  the  electors 
who  voted  at  the  election.  The  constitution 
provided  for  submitting  to  the  electors  the 
question  of  constitutional  conventions,  and 
provided  that,  "If  a  majority  of  all  the  electors 
voting  at  said  election  shall  have  voted  for  a 
convention,  the  legislature  shall  provide  for 
calling  it"  It  was  held  that  the  use  of  lan- 
guage so  different  showed  the  intention  to  pro- 
vide a  different  rule  In  each  case.  In  Walker 
V.  Oswald  considerable  Importance  was  at- 
tached to  the  provisions  of  the  law  Tor  tiie 
ranvass  and  return  of  the  votes,  as  showing 
the  Intention  lo  bo  tliat  a  majority  of  the 
electors  voting  upon  the  proposition  should  de- 
termine. In  Metcalfe  v.  Seattle  the  provision 
under  which  the  question  arose  required  "the 
assent  of  three-tlftha  of  the  votei-s  therein, 
voting  at  an  election  to  Im*  h-'ld  for  that  pur- 
pose." In  Yesler  v.  Seattle  the  provision 
mid:  "If  three-fifths  of  the  voters  of  said 
city  of  Seattle  shall  at  said  election  vote  In 
favor  of  authorlrfng,"  etc.  These  two  eases 
adopt  the  definition  of  "voter"  given  by  the 
supreme  court  of  the  ITnlteil  States  In  Carroll 
Co.  v.  Smith.  Ill  V.  S.  565.  4  Sup.  Ct  530,  as 
follows:  "The  assent  of  two-thirds  of  the 
qualified  voters  of  the  eonrity.  at  an  ele<-tion 
lawfully  held  for  that  purpow.  to  a  proposed 
Issue  of  mnnlciital  bonds,  intended  by  that 
instrument,  meant  the  vote  of  two-thirds  of 

the  qualified  voters  present  and^V<^nK&tlMich 
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electlwi  In  Its  fftvor,  as  detenuloed  by  tbe 
facial  retorn  of  tlie  result.  Tbe  words  'quail- 
fled  Toters,'  as  used  In  the  constitution,  must 
be  taken  to  mean,  not  those  qualified  and  en- 
titled to  Tote,  but  those  qualified  and  actually 
Toting.  In  that  connectkHi  a  TOter  Is  one 
who  Totea^  not  one  who,  although  qualified  to 
Tote,  dora  not  vote."  The  provldui  of  the 
constitution  of  MfssisslppI  there  construed 
reads  thus;  'The  legislature  shall  not  au- 
thorize any  county,  city  or  town  to  beccnne  a 
stockholder  in,  or  to  lend  its  credit  to,  any 
company,  association  or  corporation,  unless 
two-thtrds  of  the  qualified  voters  of  such 
county,  city  or  town,  at  a  special  election  or 
regular  ^ectloo  to  be  held  therein,  shall  as- 
sent thereto." 

We  must  hold  that  the  above  authorities 
are  not  controUlng,  and  must  look  elsewhere 
for  authority  and  reason  on  which  to  base 
our  conclusion.  The  first  duty  of  courts  is 
to  examine  the  statute,  and  determine  wheth- 
er the  Intent  of  tbe  legislature  appears  clearly 
therein.  If  It  does,  that  Is  the  end  of  tbe  in- 
quiry. Municipal  corporations  possess  only 
those  powers  wttlcb  are  expressly  conferred 
or  necessarily  Implied,  In  consequence  of  their 
being  essential  to  the  exercise  of  their  proper 
functions.  While  the  same  strictness  is  not, 
perhaps,  required  In  construing  statutes  au- 
thorizing the  issue  of  bonds  for  paving,  erec- 
tion of  markets,  and  the  like,  as  in  those  au- 
thorizing bonds  for  gifts  or  grants  to  rail- 
roads and  similar  purposes,  still  the  general 
rule  Is  that  they  must  be  strictly  construed. 
The  charter  above  quoted  In  plain  terms  re- 
quires "a  majority  of  the  qualified  electors  of 
said  city  voting  In  their  respective  wards." 
Courts  are  not  at  liljerty  to  Inject  words  Into 
a  statute  contrary  to  Its  clear  meaning,  even 
If  absurd  results  follow.  The  question  of 
bonding  mimicipalltles  is  an  important  one, 
and  courts  have  nothing  to  do  with  the 
reasons  or  results  where  the  language  Is  un- 
equivocal. To  say  that  the  legislature  meant 
that  a  majority  of  those  voting  at  the  general 
election  ou  tbe  propoaitiou  should  control 
would  be  to  place  In  the  statute  woixis  and  an 
intent  not  found  In  It.  We  see  nothing 
alMurd,  however.  In  the  legislature  providing 
that  at  a  special  election  a  majority  of  the 
votes  should  control,  while  at  a  general 
election  a  majority  of  ail  the  votes  cast  at 
the  election  should  control.  There  might 
have  been  In  the  minds  of  the  legislators  the 
very  best  of  reasons  for  such  provisions. 
Under  the  sound  reason  In  Dayton  v.  City  of 
St.  Paul,  we  have  In  this  same  charter  an 
evidence  of  legislative  Intent  which  we  can- 
not Ignore.  Section  29.  tit.  3  (page  1392, 
Local  Laws  1893),  provides  for  acquiring, 
constructing,  and  maintaining  an  electric 
lighting  plant,  if  authorized  by  the  qualified 
electors  of  said  city  voting  thereon.  Such, 
also,  Is  tbe  language  of  our  constitution  In 
submitting  amendments.  It  requires  only  a 
majority  of  the  voters  voting  thereon.  We 
tliink  the  clear  weight  of  authority  under 


similar  prarlaiuiB  to  ibe  one  now  under  con- 
Bideratton  la  In  favor  of  the  respondent  State 
T.  Foraker.  40  Ohio  St  678,  23  N.  E.  491; 
Enyart  T.  HanoTer  Tp..  25  Ohio  St  618;  Peo- 
ple V.  Brown,  11  III  478;  Peo^e  t.  Wlant  48 
HI.  263;  State  v.  Satterfield,  W  Mo.  391; 
Ghestnutwood  v.  Hood,  68  UL  132;  State  v. 
Mayor  of  St  lionls.  73  Mo.  435;  Cocke  v. 
Oooch.  5  Helsk.  294;  State  t.  Bebcock.  17 
Neb.  188,  22  N.  W.  372. 

The  rule  that  electors  absenting  themselves 
from  the  election,  and  those  present  but  not 
voting  for  some  candidate  for  every  office  or 
Cor  every  proposition  submitted,  are  held  to 
assent  to  the  action  of  those  who  do  attend 
and  TOte,  is  not  applicable  to  a  case  like  the 
present  That  rule  applies  cmly  to  those  cases 
where  there  are  no  limitations,  and  tbe  ques- 
tion Is  left  in  goieral  terms  to  the  determina- 
tion of  the  Sectors  or  voters.  The  injunction 
was  properly  granted,  and  the  writ  will  there- 
fore be  denied.   The  other  Justices  concurred. 


COTTRELL  T.  HATHAWAY,  et  al. 
(S<il>r(.>me  Conrt  of  Michigan.    March  24.  lS9d.) 

AttaCHME  ST— Am  DAVIT— D ISSOLUTIO  K. 

1.  A  petition  by  one  defendant  for  dissolu- 
tion of  an  attachment  issoed  against  her  and  ber 
codefendant  on  an  affidavit  all^^  that  defend- 
ants have  disposed  and  are  about  to  dinose  of 
"their"  propt-rty  with  intent  to  defraud  their 
creditors,  stating  chat  petitioner  bad  not  dispotied 
of  or  attempted  to  dUpose  of  "her"  property,  or 
any  portion  thereof,  with  intrat  to  defraud  ber 
creditors,  suffioteutiy  alleges  that  petitions  ham 
not  diHi>oned  of  unr  attempted  to  dispose  of  ei- 
ther her  individual  property  or  property  Jcnntly 
owned  with  her  (.odefendant 

2.  Under  2  How.  Ann.  St.  $  8015,  provid- 
ing tliat,  when  two  or  more  persons  are  jointly 
indebted,  and  an  affidavit  ia  made  so  as  to  bring 
oae  or  more  of  them  within  the  statute  author- 
izing attachment,  a  writ  of  attachment  shall  i»- 
sue  against  th.*  propttrty  of  such  as  are  brought 
within  said  statute,  to  sustain  as  attachment  is- 
sued against  <«everal  joint  debtors  on  an  affidavit 
stating  that  defendants  have  dispoied  or  are 
about  to  dispose  of  "their"  property  with  intent 
to  defraud  their  creditors,  plaintiff  must  show 
joint  action  or  intended  action  on  the  part  of  de- 
fendants to  dispose  of  their  joiut  property. 

Certiorari  to  circuit  court  Macomb  county; 
James  B.  Eldredge,  Judge. 

Action  by  William  Cottrell  against  Eve- 
line L.  Hathaway  and  another.  From  a  Judg- 
ment dlssolvlug  an  attachment,  plaintiff 
brings  certlcrari.  Affirmed. 

James  O.  Tucker  (Byron  R.  Eraklne,  of 
counsel),  for  appellant.  Mark  Korrls,  tm  ap- 
pellees. 

LONG,  C.  J.  Application  for  dissolution  of 
attachment.  On  June  23,  IS^,  the  plaintiff 
sued  out  a  writ  of  attachment  In  the  circuit 
court  of  Macomb  county  afunlnst  tbe  defend- 
ants for  an  indebtedness  of  $3,tiOT.58,  con- 
tracted in  July  and  November,  1881.  The 
attachment  was  levied  the  same  day  on  tbe 
lands  of  the  defendant  Eveline  L.  Hathaway 
situate  in  that  county.   Tiic  aflldarlt  upon 
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wliicli  the  attacbment  bwded  was  In  the  usnal 
fonn>  nod  allied  ttaat  "the  plaintiff  bae 
good  reaaon  to  beUereb  and  does  beUere,  that 
the  defendants  Gilbert  Hathaway  and  Bre- 
line  It.  Hathaway  hare  aiaisned,  disposed  of, 
and  concealed,  and  are  about  to  assign,  dis- 
pose of,  and  conceal,  their  property,  vltta  In- 
tent to  defraud  th^  creditors."  Eveline  L. 
Hathaway,  on  NOTraaber  7,  1868,  filed  a  petU 
tion  for  the  dissolntion  of  said  attachment 
with  one  of  the  circuit  court  commissioners 
of  that  county.  The  petition,  which  was 
duly  rerified.  alleged,  as  groond  for  the  dis- 
solution, "that  at  no  time,  tither  prior  to  the 
Issuing  of  said  writ  or  subsequent  thereto, 
has  this  deponent  assigoed,  disposed  of,  or 
concealed,  and  attempted  to  assign,  dispose 
of,  or  conceal,  her  property,  or  any  portion 
thereof,  with  intent  to  defraud  her  creditors; 
that  the  property  seized  under  said  writ  of 
attachmoit  Is  the  property  of  this  deponoit, 
and  that  ttie  said  Gilbert  Hathaway  has  no 
interest  therein  of  any  kind;  and  that  no 
property  of  said  Gilbert  Hathaway  was  seised 
nnder  said  writ  of  attachment"  Upon  the 
filing  with  the  commissioner  of  said  petition, 
a  citation  was  Issued,  returnable  on  Norem- 
ber  24th,  and  an  atteuyrt  was  made  to  serve 
the  same  upon  the  plaintiff.  On  the  retnrn 
day  the  plaintiff  did  not  appear,  and  the  com- 
missioner entered  an  order  in  his  docket  re- 
citing that  there  had  beoi  no  legal  service  of 
the  dtatlon;  and  thereupon,  without  further 
showing,  fssoed  snother  citation,  returnable 
December  6tb  following.  Service  of  this  cita- 
tion was  made  on  the  plaintiff,  and,  on  the 
retnm  day.  be  not  appearing,  the  commis- 
sioner entered  an  order  dissolving  the  at- 
tachment, with  costs.  On  December  8th  fol- 
lowing, the  plaintiff  took  a  special  appeal  to 
the  drcnlt  court  for  said  county,  from  the  ac- 
tion of  said  commissioner,  upon  several 
grounds,  which  we  need  not  here  set  out. 
The  special  appeal  was  argued  at  the  April 
term  of  said  court  1894,  and,  no  error  l>e- 
ins  found  by  that  court,  the  proceedings  be- 
fore the  commissioner  were  In  all  things  af- 
firmed, and  the  cause  ordered  to  stand  for 
trial  on  the  merits.  At  the  June  term.  189S, 
the  cause  was  brought  on  for  trial  before,  a 
Jury,  and  at  the  oondnaion  of  the  testimony 
the  court  directed  a  verdict  In  favor  of  the 
defendant  The  court  stated  its  reasons 
therefor  as  fbllows:  "In  this  matter,  the 
burden  was  upon  the  i^ntfff  to  establish  by 
proof  the  existence  of  the  facts  alleged  In  the 
afi&davit  for  attachment  In  the  cause;  that 
he  is  required  to  show  that,  not  <mly  were  the 
defendants  Gilbert  Hathaway  and  Eveline 
Hathaway  Jointly  Indebted  to  him,  but 
also  that  they  assigned,  disposed  of,  and  con- 
cealed their  pn^erty.  with  intent  to  defraud 
tbeir  creditors,  or  that  they  were,  at  the 
time  of  making  the  affidavit,  about  to  do  so 
with  that  intent  Construing  tbe  affidavit, 
as  I  feel  comi»dled  to  do  by  the  law  as  I 
understand  it,  as  ailing  not  only  Joint  in- 
debtedness, but  alleging  Joint  action  or  in- 


tended action  on  the  part  of  both  defendants, 
OS  to  their  Joint  property,  with  common  In- 
tent on  their  part  to  defraud  creditors,  and 
being  of  the  oi^nlon  that  the  plaintiff  In  the 
cause  has  failed  to  show  any  Jcdnt  action  or 
Intended  action  on  the  part  of  the  defend- 
ants towards  the  assignment  or  disposal  of 
their  Joint  property  with  intent  to  defraud 
their  creditors,  I  instmct  yon  that  yonr  duty 
Is  to  render  a  verdict  for  the  defendants,  and 
that  the  plaintiff  has  not  shown  sufficient 
cause  why  the  attachment  issued  In  this 
cause  should  not  be  dissolved,  and  that  the 
I^lntiff  has  not  a  good,  legal  cause  for  suing 
out  the  writ  of  attachment."  The  pliilntiff 
brings  the  cause  to  this  court  by  writ  of 
certiorari. 

We  have  examined  tbe  case  with  .great  care, 
and  are  satisfied  that  the  conrt  below  was 
correct  in  finding  that  there  is  no  evidence 
showing  or  tending  to  show  that  the  parties 
jointly  had  assigned,  disposed  of,  or  con- 
cealed their  property  with  Intent  to  defraud 
their  creditors,  or  that  they  w««  about  to 
assign,  dispose  of,  or  conceal  their  pnH>ert7 
with  Intent  to  d^raud  their  creditors;  and 
we  are  also  satisfied  that  there  Is  no  evidence 
Aowlug  M  tending  to  show  that  tbe  defend- 
ant Eveline  L.  Hathaway  has  assigned  or 
dispoeed  of  her  property  with  Intent  to  de- 
fraud her  creditors,  or  that  she  bas  attempted 
to  do  so.  But  It  Is  contended  that  tbe  ap- 
plication for  the  dissolution  did  not  nega- 
tive these  allegations,  as  it  simply  set  out 
that  Mrs.  Hathaway  had  not  antgned,  dis- 
posed of,  or  concealed,  or  attempted  to  as- 
sign, dispose  of,  or  conceal,  her  property,  or 
any  portion  thereof,  with  Intent  to  defraud 
bar  creditors.  We  think  this  allegation  was 
BQffl(4ent  to  cover  any  and  all  property  which 
Mrs.  Hathaway  had,  whether  her  individual 
property  or  that  owned  Jointly  with  another. 
If  she  and  Gilbert  Hathaway  had  Joint  prop- 
erty, whatever  interest  she  had  therein  would 
have  been  a  part  or  portion  of  her  proper^, 
and  the  concealment  or  disposal  of  Joint  prop- 
erty would  necessarily  Include  a  portion  of 
her  property.  This  question  was  expressly 
settled  In  Sword  v.  Circuit  Judge,  71  Mich. 
285,  38  N.  W.  870. 

We  also  think  the  court  was  not  in  error 
In  holding  that  the  plaintiff  was  required  to 
show  that  the  defendants  were  Jointly  Indebt- 
ed to  him,  and  also  to  show  Joint  action  or 
intended  action  on  the  part  of  the  defend- 
ants. The  use  of  tbe  word  "their"  has  sev- 
eral times  been  construed  by  this  court  to  Im- 
port a  joint  obligation.  Edwards  v.  Hughes, 
20  Mich.  289;  Miller  v.  Circuit  Judge,  41  Mich. 
32G,  2  N.  W.  26;  Gelges  v.  Grelner,  68  Mich. 
155,  38  N.  W.  48;  Sword  v.  Circuit  Judge, 
71  5Ilch.  285,  38  N.  W.  870.  Subdivision  2, 
I  7987,  2  How.  Ann.  St..  authorizing  the  issu- 
ance of  writs  of  attachment  in  certain  cases, 
provides,  among  other  causes,  "that  the  de- 
fendant has  assigned,  disposed  of  or  conceal- 
ed, or  is  about  to  assign,  dispose  of  or  con- 
ceal, Ms  property,  with  Intent  to  defraud  his 
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crcdttoES."  Section  SOlu  also  proTides:  "WheD 
two  or  more  persons  are  jointly  ladebted  as 
Joint  obligors,  partners  or  otlierwlK,  and  an 
aCBdavit  shali  be  made  as  provided  In  aectlon 
2  of  this  chapter,  so  as  to  bring  one  or  more 
of  such  Joint  debtors  within  its  proTlslons  and 
amenable  to  the  process  of  attachmoit,  then 
a  writ  of  attachment  shall  Isflue  against  the 
property  and  effects  of  such  as  are  brought 
within  the  provtsions  of  said  section,"  etc. 
In  Edwards  t.  Hughes,  supra,  the  defendants 
In  attachment  were  partners,  and  the  affidavit 
was-  to  the  effect  that  the  defendants  were 
about  to  dispose  of  certain  of  their  property 
with  Intent  to  dcfrand  their  creditors.  On 
proceedings  for  dissolution.  It  appears  that 
the  plaintiff  was  able  to  show  grounds  for  the 
attachment  against  one  of  the  defendants, 
but  none  at  all  against  the  others.  It  was 
claimed,  on  the  part  of  the  defendants,  mov- 
ing for  dissolutlou,  that  an  attachment  which 
proceeds  against  three  as  guilty  of  a  con- 
templated Joint  fraud,  where  two  of  them  are 
wholly  innocent,  was  unwarranted,  and  it 
was  BO  held  by  this  court.  In  referring  to 
section  8015,  above  quoted.  It  was  said:  "It 
will  be  seen,  from  this  section,  that  when  the 
plaintiff  is  able  to  make  a  case  against  one 
of  several  debtors,  whether  they  are  Indebted 
as  partners  or  otherwise,  be  is  not  to  allege 
joint  wrong  by  them  all,  but  must  set  forth 
his  rase  in  the  affidavit  according  to  the 
facts."  In  .Taffray  v.  Jennings,  101  Mich. 
517,  30  N.  W.  52,  this  court,  lu  dlscusfllntt  the 
two  statutes  referred  to.  in  spealcing  of  sec- 
tion 7987,  said:  "Under  the  previous  Htatute 
(section  7087),  attachment  lay  against  all 
joint  debtors,  whether  partners  or  not.  where 
it  could  be  shown,  as  matter  of  law,  that  all 
particiijated  in  the  act  constituting  a  i-ause. 
It  was  also  plain  that,  where  one  joint  debt- 
or only  committed  such  act,  his  property  only 
wa!4  subject  to  the  writ,  unless  there  was  a 
partnership.  There  was  then  no  neeesBity 
for  legislation  to  reach  either  of  these  cases; 
for  joint  debtors,  where  not  iiartnera,  were 
fully  protected,  where  innocent  of  wrong,  aud 
the  creditor  had  his  remedy  against  both 
where  both  part icipa ted.  and  against  the  of- 
fender where  ouly  one  was  gtility.  In  this 
condition  of  affairs,  the  legislature  passed 
section  SOir>,  thereby  givinfr  Immunity  from 
attachment  to  Joint  debtors,  including  part- 
ners, who  were  not  themselves  participants 
In  the  wronfiful  act.  It  will  be  seen,  there- 
fore, that  tlie  construction  of  the  statute  has 
always  been  that,  where  a  joint  act  is  al- 
leged, a  joint  act  mtuit  be  proved;  and  if  the 
plaintiff  desires  to  rely  upon  several  nets,  by 
each  of  the  joint  debtors,  he  must  so  allege 
in  his  affidavit,  or  fail  to  maintain  his  ac- 
tion." 

8ouie  complaint  is  m.ide  uiwin  the  ruling  of 
the  court  In  admitting  and  rejecting  testi- 
mony, but  we  are  not  able  to  Qnd  any  error 
In  snch  rullnfis.  We  think  there  is  no  force 
in  the  contention  made  that  the  court  erred 
In  overruling  1  he  qui>stioiis  raised  by  the  spe- 


cial appeal.  We  have  examined  the  qneH' 
tions,  aud  think  the  court  was  not  In  mor 
in  holding  against  the  dalms  tbere  made. 
The  judgment  below  will  be  affirmed.  The 
other  Justices  ooncurred. 


BATON  et  al.  t.  OLADWBLIi. 
(Supreme  Court  of  Michigan.    March  24,  1806.) 

C'ONTKACTB— ACTIOXS— &TIDBXCB--CuaTOM. 

1.  In  ao  action  to  recover  the  contract  price 
for  the  construction  of  a  buildiog,  on  the  theory 

I  of  a  BubstantiaJ  performance,  wherein  there 
was  uo  evidence  of  an  acceptance  of  the  building 

'  hy  defendant,  evidence  of  its  value  was  inadmia- 

t  sible. 

I        2.  That  the  owner  of  a  building  under  con- 
I  struction  visited  it  and  called  the  contractor's  at- 
.  tention  to  certain  defects  therein,  and.  on  being 
1  asked  if  there  was  anything  else  wrong,  fniied 
to  say  anythmg.  doea  not  constitute  a  waiver  on 
his  part  of  defttts  consisting  of  the  use  of  doors 
of  one-eighth  of  an  inch  less  In  thickness  than 
required  by  the  contraot,  inferior  grade  of  tin  and 
boards  for  roofing,  and  other  defects  not  appar- 
ent. 

3.  Where  a  contract  for  the  constmctioD  of 
a  building  is  not  imbiguous,  letters  between  the 
parties,  written  prior  to  its  execution,  are  load- 
mtssibie  to  show  that  it  was  the  intention  of  the 
parties  that  the  boildiag  should  be  cheaply  con- 
structed. 

4.  Where  a  building  contract  in  expn'sa 
terms  calls  for  doora  of  a  certain  thickness,  evi- 
dence of  a  custom  among  carpenters  to  use  doors 
one-eighth  of  an  inch  less  in  taickucss  when  doors 
of  such  thickness  were  specified,  due  to  the  fact 
that  the  lumber  from  which  the  doors  were  luanu- 

j  factured  lost  that  much  when  dressed,  is  inad- 
missible to  vary  the  contract,  there  Iwing  do  evi- 
dence tluit  the  custom  was  general  in  its  appli- 
catiun.  or.  that  the  owner  of  the  building  oad 
knowledge  of  It. 

Error  to  circuit  court.  Wayne  county:  Wil- 
I  bird  M.  LlUlbridge,  Judge. 

Action  by  Joseph  W.  Eaton  and  others 
against  Thomas  J.  Oladwell.   Th««  was  a 
Judgment  for  plaintiffs,  and  def<Hidant  brings 
!  error.  Reversed. 

Sylvester  Pray  (Atkinson  &.  Atkinson,  of 
counsel),  for  appellant.    M.  A.  Dowllng  (T.  E. 
Tarsney  and  W.  W.  Wicker,  ot  counsel),  for 
>  appellees. 

140OKKR,  J.  The  plaintiffs  are  bnllders. 
and  have  biought  this  action  to  recover  for 
the  erection  of  a  building  for  the  defendant 
The  declaration  Is  upou  the  common  counts, 
and  tlie  record  states  that,  "there  being  no 
other  or  furtlier  testimony,  the  Jury  were  per- 
mitted to  Inspect  the  building."  from  which 
we  infer  that  the  substance  of  all  of  the  tes- 
timony is  contained  in  the  record.  The  plain- 
tiffs, in  making  their  case,  offered  in  evidence 
a  written  contract  under  which  the  work  was 
done,  and  one  of  them  testltled  that  he  "claim- 
ed it  was  completed  according  to  the  con- 
tract." Testiniouy  was  offered  showing  that 
it  was  worth  fl.tiOO  to  build  such  a  building 
as  that  was;  but.  as  the  case  went  to  the 
jury  U|>on  a  claim  that  such  contract  was  sub- 
stuntiuUy  perfonned.  and  tliei-e  apiiears  to  be 
no  evidence  that  the  building  vna  ever  a<v 
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cepted  the  defendant,  the  testimony  as  to 
value  of  services  was  Lnadmlsslble.  It  is  only 
opoD  the  theory  that  service  and  materials 
had  been  rendered  by  the  plaintiffs,  and  the 
benefit  appropriated  by  the  defendant,  that  a 
recovery  conld  be  had  upon  the  quantum  mer- 
uit, and  until  the  preliminary  proof  of  apino- 
priation  was  made,  or,  at  least,  some  claim 
tliat  the  plaintiffs  wwe  relying  upon  such 
theory,  the  testimony  ot  value  should  not  have 
been  admitted.  It  furnished  an  opportunity 
for  the  tbouffht  that  the  building  was  worth 
all  that  it  cost,  and  a  Jury  would  be  iilcely  to 
act  vpoa  such  argument. 

The  defendant's  claim  was  that  the  work 
and  materials  did  not  correspond  with  those 
required  by  the  contract.  In  many  particulars, 
lliis  does  not  seem  to  have  been  seriously  dis- 
pated,  but  It  was  cbtlmed  that  the  defendant 
waived  bis  right  to  liudst  upon  compliance. 
Aside  from  one  w  two  Items,  this  waiver  is 
based  upon  a  statement  that,  at  one  time, 
when  the  d^endant  went  through  the  build- 
ing, "he  called  attention  to  some  things,  and 
the  plaintiff  aaked  him  If  there  was  any- 
thing else,  and  ttdd  him,  if  there  was,  to  say 
BO,  and  be  would  fix  it,  and  he  did  not  say 
anything."  It  was  claimed  by  the  defendant, 
upon  the  trial,  that  the  rafters  were  further 
apart  than  the  spedflcatlona  permitted;  that 
the  roof  boards  were  not  dressed  to  a  uniform 
thlcknesB,  It  apparently  being  cfHiceded  that 
th^  were  not  dressed  at  all;  the  tin  was  ot 
an  InferkMT  quality;  the  studding  was  not  as 
qMdfled,  either  In  quality  or  quantity;  one 
door  was  omitted,  and  all  doors  were  1% 
Inches  thick,  instead  of  1^;  steps  were  not 
built  at  the  doors,  as  specified;  one  flue  was 
cmiltted;  and  the  wwkmanshlp  was  poor.  A 
waiver  implies  an  intention  to  overlook  a  de- 
ficiency, or  for^  a  right  to  have  the  defect 
remedied,  or  to  bave  cmupeasatlon  therefor, 
and  necessarily  implies  knowledge  of  the  de- 
fect that  is  waived,  or  acquiesirenre  under  dr- 
cnmstances  reasonaUy  implying  unconditional 
acceptance  of  the  wwk  as  a  full  performance. 
The  defendant  was  under  no  oUlgation  to 
know  and  point  out  defects  at  his  peril.  He 
might  rely  upon  his  contract,  and,  by  season- 
ably refusing  to  accept,  .avoid  liability  uimu 
the  unperformed  cwtract.  Plldew  v.  Besley, 
42  MIcb.  100.  3  N.  W.  3T8;  MartUS  T.  Houck. 
89  Mich.  432.  Or.  If  his  uecesHlttes  required 
him  to  occupy  tbe  premises,  be  might  do  so, 
and  dalm  damages  by  way  of  recoupmmt, 
wta«i  sued  tor  the  price  or  value  of  the  build- 
ing. We  think  the  law  does  not  necessarily 
imply  a  waiver  of  all  defects  from  a  failure 
to  point  out  sp(><>ttk-nlly  all  deficiencies  upon 
denmnd.  ICspeclally  is  this  true  as  to  mat- 
ters which  aro  concealed,  such  as  roof  boards, 
floes,  stnds,  etc..  and  oup-elghtfa  inch  in  the 
ttaldEuess  of  doora.  where  It  Is  not  shown  that 
attention  was  called  to  them. 

Some  letters,  written  by  the  defendant  to 
the  plaintiffs  before  the  contract  was  made, 
were  offered  tn  evidence  to  explain  the  con- 
tract, or  perhaps,  more  accurately  speaking. 


to  show  the  dFcumBtQDces  under  which  the 
parties  dealt.  The  object  and  use  made  of 
them  was  to  convince  the  Jury  that  the  build- 
ing was  to  be  a  cheaply  constructed  oue. 
Conversation  to  tbe  saiue  effect  was  also  ad- 
mitted. It  seems  to  qh  that  the  contract  was 
the  culmination  of  the  negotiations,  and  that 
It  was  not  ambiguous,  and,  therefore,  that 
these  letters  and  conversation  were  inadmis- 
sible. The  contract  spedfled  the  materials, 
and  good  and  substantial  woric,  and  was  caa- 
elusive  of  the  subject 

Testimony  was  admitted  tending  to  Hbow 
that  it  waa  a  custom  among  carpeaters  to 
famish  dows  1^  Inches  thick  when  those  1% 
Inches  thick  were  specified.  It  was  said  that 
this  was  because  tbe  l^-lncb  lumber,  from 
which  they  were  made,  dressed  down  ^  of  an 
inch.  There  was  nothing  In  the  c-ase  to  show 
that  this  waa  a  custom  so  general  in  its  appli- 
cation and  recognition  as  to  make  It  admissi- 
ble, nor  was  there  anything  tending  to  show 
that  the  defendant  knew  of  It.  or  could  be  pre- 
sumed to  hare  contracted  with  reference  to  it 
Black  r.  Ashley,  80  Mich.  90,  44  N.  W.  1120; 
Petmell  v.  Transportation  Co.,  94  Mich.  24T, 
53  N.  W.  1040;  I^nib  v.  Henderson,  (S3  Mich. 
805,  29  N.  W.  732;  Rchurr  v.  Savigny.  85 
Mich.  144.  4S  N.  W.  547.  Tbe  Judgment  la 
reversed,  and  a  new  trial  directed. 

MONTGOMBKY,  J.,  did  not  ttit.  The  other 
Justices  concurred. 


KKYSEN  V.  ROATO. 

(Supreme  Conrt  of  WiscoiuiiD.   March  10,  189G.) 

Watsk  Riohts— IcB— RtQUTa  OP  Lksskk  or  Hiti.. 

The  lessee  of  a  mill  with  water  power 
and  rights  of  flowage  ippartenant  thereto,  not 
bring  a  riparian  proprietor  npon  the  millpond, 
cnuaot  sue  for  the  removal  of  ice  therefrom,  his 
right  uf  liowaae  or  water  power  not  being  leweo- 
ed  therpliy, 

Appeal  from  circuit  court,  Shebo^an  coun- 
ty; N.  a.  ailson.  Judge. 

Action  by  J.  H.  Reysen  against  Charles  0-. 
UiMite.  There  was  a  Judgment  for  defend- 
aut,  and  plaintiff  appeals.  Affirmed. 

M.  C  Mead,  for  appellant  J.  H.  James, 
for  ivspondent. 

WINSLOW,  J.  The  plalnHff  was  the  les- 
see ot  a  mill  on  the  Sheboygan  river,  and  of 
tbe  water  power  and  the  rights  of  flowage 
appurtenant  tliereto.  but  was  not  a  riparian 
proprietor  on  the  millpond,  nor  the  owner  In 
fee  of  tbe  bed  of  the  pond.  The  defendant 
entered  upon  tbe  pond  when  frozen,  and 
pl8(>ed  timbers  therecm,  and  cut  and  removed 
ice  therefrom,  bnt  did  not  thereby  interfere 
with  the  plamttff's  riicht  of  flowage,  or  lessen 
his  water  supply.  Can  the  plaintiff  maintain 
trespass?  The  circuit  court  hdd  thDt  the  ac- 
tion could  not  be  maintained  by  tbe  plaintiff, 
and  we  are  satisfied  that  the  Jtidgment  is 
riffht   It  Is  settled  In  thiaftate  that  the 
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title  to  the  bed  of  a  stream  is  in  the  riparian 
owners,  whether  the  stream  be  navigable  or 
not.  Olson  v.  Merrill.  42  Wis.  203.  Ice 
which  forms  on  streams  or  ponds,  the  bed 
of  which  Is  the  subject  of  private  ownership, 
belongs  to  the  owner  of  such  bed,  and  snch 
owner  may  maintain  tre^ass  for  Its  removal. 
Gould,  "Waters,  S  191,  and  authorities  cited; 
Bigelow  V.  Shaw,  65  Mich.  341,  32  N.  W, 
800.  The  appellant  neither  owned  the  bed 
of  the  pond,  nor  did  the  removal  of  the  ice 
In  any  way  lessen  hia  water  supply,  or  in- 
terfere with  his  rights  of  flowage.  There- 
fore It  is  plain  that  be  bad  no  right  of  action 
therefor.   Judgment  affirmed. 


NOVEI^TT  PAPER-BOX  &  SUPPLY  CO. 
T.  STONE. 

(Snpfreme  Court  of  Wtsconsin.   March  10,  1806.) 

Sals — Conbteuotion  or  Contract. 

A  sale  of  stock  in  a  corporation,  together 
with  the  seller's  interest  in  all  manufactured 
goods  "on  hand  in  the  factory  of  said  company," 
did  not  affect  his  right  to  hold  manufactured 
goods  which  were  then  in  his  own  store,  and 
which  bad  be^n  transferred  or  pledged  to  him  for 
money  adraDCed,  under  a  valid  agreement  with 
the  corporation  to  carry  on  its  business. 

Appeal  from  circuit  court,  Winnebago  coun- 
ty; George  W.  Bumell,  Judge. 

Action  by  the  Novelty  Paper-Box  &  Supply 
Company  against  T.  D.  Stone.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed. 

It  appears  from  the  record  that  January 
24,  1803,  the  Ripon  Paper-Box  Company  was 
a  corporation  located  and  doing  business  4t 
Ripon;  that  tbe  defendant  and  his  wife 
owned  three-fourths  of  tbe  capital  stock  of 
the  corporation;  that,  on  the  date  named,  tbe 
defendant  entered  into  a  written  agnement 
with  Battls  &  McCabe,  of  Oshkosh,  whereby 
the  defendant.  In  effect,  agreed  to  assign  to 
Battls  &  McCabe  his  said  stock,  including  all 
his  Interest  Ir  the  stock  on  hand  of  manufac- 
tured or  partly  manufactured  goods  In  the 
factory  of  the  company  at  Ripon,  as  well  as 
all  bis  interest  In  the  machinery,  tools,  uten- 
sils, cuts  (wood  and  metal),  tables,  stoves, 
desks,  and  all  Its  paraphernalia  then  used  In 
the  manufactiu'e  of  paper  boxes  In  the  fac- 
tory at  Ripon,  and  Battis  &  McCnlte  thereby 
agreed  to  pay  to  the  defendant.  Stone,  foO 
upon  signing  the  agreement,  and  $2,750  on 
or  before  February  1,  1893,  such  payment 
to  be  made  in  full  prior  to  the  removal  of 
any  of  the  machinery  In  said  factory;  that 
it  was  therein  further  agreed  that  the  de- 
fendant might  complete  the  work  then  be- 
ing manufactured  In  said  factory,  and  to  pay 
Battis  &  McCabe  for  the  stock  used  in  such 
manufacture  at  the  market  price  of  such 
stock;  that  the  book  account  should  belong 
to  the  defendant  up  to  tbe  date  of  said  agree- 
ment, and  that  he  should  pay  all  debts  there- 
in due  from  the  company;  that  February  1, 
1893,  tbe  defendant  did  so  aesign  and  tnuw- 


fer  his  said  stock  to  Battls  A  McCabe;  that 
for  a  long  time  prior  to  January  24,  1803,  the 
said  corporation  was  without  money  to  con- 
duct its  business;  that,  by  an  agreement  with 
all  tbe  other  stockhc^ders  and  officers,  the 
fendant,  who  was  such  stockholder,  di- 
rector, and  manager,  as  mentioned,  agreed  to 
furnish  money  to  carry  on  tbe  business,  and, 
in  consideration  of  the  mmey  so  advanced, 
be  was  iff  have  the  goods  manufactured,  or 
the  proceeds  thereof,  at  least  to  the  extent  of 
reimbursing  himself  for  the  money  so  ad- 
vanced; that  he  did  so  advance  $1,660.91, 
and  only  received  back  out  of  the  same  $740.- 
20,  leaving  a  balance  still  due  him  of  $9:^.71; 
that,  after  such  assignment  and  transfer  of 
such  stock,  tbe  name  of  the  corporation  was 
changed  to  that  of  the  plaintiff,  and  its  lo- 
cation was  changed  to  Oskosh,  where  Ita 
business  was  thereafter  conducted.  January 
30.  18^,  the  plaintiff  commenced  this  action 
for  the  wrongiful  coavenioQ  of  certain  of  tbe 
goods  so  manufactured  under  such  arrange- 
ment with  the  defendant  and  the  other  offi- 
cers and  stockholders  of  the  company,  and 
demanded  ludgment  for  $261.70,  with  interest 
from  February  1,  1893.  The  defendant  an- 
swered by  way  of  admisakHis.  denials,  and 
counter  allegations,  setting  up  such  agree- 
ment and  understanding,  and  claimed  the 
legal  right  to  tbe  goods  so  all^^  to  have 
been  unlawfully  converted.  At  the  close  of 
the  trial,  a  jmy  having  been  waived  by  tbe 
parties  in  open  court,  the  court  fouud,  as 
matters  of  fact,  tbe  incorporation-  of  the 
Ripon  Paper-Box  Company,  and  the  change 
of  its  name  to  the  plaintiff  company,  as  stat- 
ed; that  the  defendant  owned  and  trans- 
ferred his  stock,  as  stated;  that,  at  tbe  time 
of  such  transfer,  the  defendant  retained  in 
his  po9se3<;lon,  and  converted  to  his  own  use, 
goods,  wares,  a&d  merchandise,  the  property 
of  the  plaintiff,  to  the  amount  and  value  of 
$244.21;  that  the  defendant  afterwards  ship- 
ped to  M.  E.  Paige  &  Co.,  of  Chicago,  a  part 
of  the  goods,  amounting  to  tbe  value  of 
$139.70,  to  be  sold  on  coiraignment,  which 
goods  yielded  the  sum  of  $88.30,  which  tbe 
plaintiff  received  and  retained  with  full 
knowledge;  that  the  defendant  is  Indebted  to 
tbe  plaintiff  In  tbe  sum  of  $104.44  for  said 
goods  so  converted;  that  there  Is  no  claim 
for  an  accounting  In  the  pleadings,  and  no 
Issue  raised  as  to  the  Indebtedness  of  tbe 
corporation  to  tbe  defendant  prior  to  tbe  sale 
of  the  defendant's  stock.  And,  as  conclu- 
sions of  law,  the  court  found,  in  effect,  that 
the  plaintiff  Is  estopped  from  claiming  more 
tban  the  $38.30  on  aceonnt  of  the  goods  so 
shipped  to  M.  E.  Paige  &  Co.;  that  tbe  plain- 
tiff is  entitled  to  Judgment  against  the  de- 
fendant for  $104.44,  with  interest  from  the 
commencement  of  this  action;  that,  no  claim 
for  an  accounting  having  been  raised  by  the 
pleadings,  the  court  cannot  consider  tbe  same 
In  this  action.  P*rom  the  judgment  entered 
thereon  accordingly,  Hie  defendant  brings 
ttala  appeaL 
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Thompson,  Hanbaw  &  TliompMii,  for  ap- 
pellant Eaton  &  Weed,  for  respondent 

CA8S0DAT.  a  J.  (after  stating  the  facts). 
It  was  coQceded  on  the  trial,  on  the  part  of 
the  plalntlfr,  that  the  goods  In  process  of  man- 
nfactnre  when  the  agreement  of  January  24, 
1893,  was  made,  would  belong  to  the  defend- 
ant upon  his  [OTlng  or  accounting  for  the 
materials  used  at  the  market  price.  It  Is 
undisputed  that  a  portion  of  the  goods.  In- 
cluding the  goods  In  question,  which  had 
then  been  manufactured,  were  then  stored 
in  the  defendant's  storeroom  or  warehonse; 
and  that  they  had  been  so  mannfactured 
and  stored  under  the  arrangement  between 
the  defendant  as  the  principal  stockholder, 
director,  and  manager,  and  all  the  other 
stockholders  and  offlceris,  whereby  the  de- 
fendant was  to  advance  money  to  carry  on 
the  business,  and  take  and  dispose  of  the 
goods  so  manufactured,  or  the  proceeds  there- 
of, at  least  to  the  extent  of  reimbursing  him- 
self for  the  moneys  so  advanced.  The  plain- 
tiff claims  title  throuffh  Battis  &  McCabe,  as 
purchasers  of  the  stock  of  the  defendant  and 
bis  wife,  as  mentioned.  Th^  agreement  for 
saeb  transfer  covered  "stock  on  band,  stock 
of  mannfactured  and  partly  manufactured 
KooQs  now  on  hand,  in  the  factory  of  said 
company  at  Ripon."  We  do  not  understand 
that  the  defendant  thereby  Intended  to  snr- 
rraider,  or  did  surrender,  any  claim  for  mon- 
eys be  had  so  advanced  In  the  business,  nor 
that  he  thereby  Intended  to  surrender,  or  did 
surrender,  the  goods  which  he  had  previous- 
ly taken,  and  then  had  In  his  own  storeroom 
or  warehouse,  either  as  security  for,  or  In 
payment  of,  the  moneys  he  had  an  advanced. 
It  is  Immaterial  whether  he  held  the  goods  as 
security  and  pledgee,  or  as  owner,  since  the 
moneys  so  advanced  far  exceeded  the  value 
of  the  goods  so  retained.  This  Is  an  action 
at  law,  and  not  In  equity;  and,  as  we  view 
the  ease,  the  question  of  the  validity  of  the 
arrangement  whereby  the  defendnnt  so  ad- 
vanced the  money  and  so  received  the  goods 
Is  not  here  .nvolved.  The  good.*  were  in  the 
possession  of  the  defendant  before  the  pur- 
chase of  the  stock  by  Battis  &  McCabe;  and 
there  is  nothing  to  indicate  that  the  plaintiff 
has  a  superior  right  to  the  same.  Since  the 
RIpon  I^per-Box  Company  received  and  had 
the  benefit  of  the  moneys  advanced  by  the 
defendant,  the  plalntlflT.  as  Its  successor,  te 
in  no  position  to  repudiate  the  transaction 
whereby  the  company  so  received  the  money. 

The  Judgment  of  the  dreult  court  is  re- 
versed, and  the  cause  is  remanded,  with  di- 
rection to  dismiss  the  complaint. 


PATTEN  PAPER  CO..  Limited,  et  «l.  v. 
GREEN  BAY  &  M.  CANAL  CO. 
(Snpreme  Coort  of  Wiscotwin.  March  10, 1S96.) 
Afpbal — MANnATB  Ava  Fkocbbdikob  Bn^ow. 
1.  A  Judgment  entered  in  enbBtantial  nc- 
Mrdance  with  the  mandate  of  the  aapreme  court 


is.  Id  legal  effect  the  Judnaent  of  mndi  conrt» 
and  an  appeal  therefrom  nill  be  dismissed. 

2.  Where  a  csose  Is  remanded,  with  direc- 
tion to  enter  judgment  "in  accordance  with  the 
opinion,"  the  trial  court  has  nothing  to  do  but 
obey  such  mandate,  and  no  amendment  to  plead- 
ings will  be  allowed. 

Appeal  from  superior  court,  Milwaukee 
county;  R.  N.  Austin.  Judge. 

Action  the  Patten  Paper  Company.  Lim- 
ited, against  the  Eaukauna  Water-power 
Company  and  others,  in  which  theGreenBaj 
&  Mississippi  Canal  Company  filed  a  cnna 
complaint  A  Judgment  In  favor  of  croaa 
complainant  was  reversed  on  appeal  (61  N.W. 
1121;  63  N.  W.  1010).  and  from  a  Judgment 
entered  In  accordance  with  the  mandate  of 
the  supreme  court,  cross  complainant  ap- 
peals. Dismissed. 

B.  J.  Stevens  and  E  Mariner,  for  appellant 
Hooper  &  Hooper,  Fish  &  Cary,  and  David 
S.  Ordway,  for  reqnndenta. 

CAS30DAY,  C.  J.  This  case  was  here  up- 
on former  appeals.  90  Wis.  370,  61  N.  W. 
1121,  and  63  N.  W.  1010.  Those  appeals  were- 
by  three  of  the  defendants  in  the  cross  bill 
filed  by  the  canal  company  from  so  much  and 
such  part  of  the  Judgment  of  the  trial  court 
as  sustained  the  paramount  right  of  the  canal- 
company  to  all  tlie  water  power  created  by 
the  government  dam  at  Kaukaima,  and  the 
exclusive  right  to  use.  or  authorise  others  to 
use,  the  same,  wberev^  It  might  be  available 
for  water  power,  and  to  return  the  water  to 
the  river  wherever  It  should  see  tit;  but  the' 
balance  of  that  Judgment  relating,  as  It  did, 
to  the  partition  of  the  wat^  power  between 
the  several  riparian  owners  below  the  dam. 
had  l^eu  entered,  by  agreement  and  stipula- 
tion between  auch  rijnrlan  owners,-  Including 
the  canal  comi«ny,  and  from  those  portions 
of  the  Judgment  there  had  been  no  appeal, 
and  hence  the  same  were  never  before  this 
court  for  consideration.  The  pot-tiou  of  the- 
judgment  thus  appealed  from  was  thoroughly 
argued  by  able  counsel  on  all  sides,  and  then., 
after  careful  consideration  and  decision,  was 
again  reargued,  and  again  decided,  with  the 
following  mandate:  "The  Judgment  of  the 
superior  court  of  Milwaukee  coimty  is  re- 
versed,  upon  each  of  the  three  appeals,  as 
to  those  parts  of  the  Judgment  which  were 
appealed  from,  and  the  cause  is  remanded 
with  direction  to  enter  Judgment  in  accord- 
ance with  the  opinion."  90  Wis.  40i.  61  N. 
W.  1121,  and  63  N.  W.  1019.  Upon  the  re- 
mittiturs being  filed,  the  canal  company  ask- 
ed leave  of  the  trial  court  to  amend  its  cross 
bill  in  certain  respects,  or  to  allege  the  same 
facts  by  way  of  defense  and  counterclaim  to 
the  original  complaint  for  the  partition  of  the 
water  power  below  the  dam.  The  trial  court 
held  that  no  such  amendment  was  allowable 
at  that  stage  of  the  case.  Thereupon,  on 
September  27,  1895,  the  trial  court  entered 
final  judgment  in  pureuance  of  tbe  mandate 
of  this  court.  The  canal  company  has,  In  ef- 
fect appealed  fiom  tbe  parte  ^f  that  Judg- 
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ment  upoD  the  laaaeR  formed  In  the  original 
action  lu  favor  of  the  plaintiffs  therein  and 
against  the  defendantB  therein,  and  also  that 
part  of  the  Judgment  upon  the  issaes  In  the 
cross  action  In  favor  of  the  defendants  there- 
in wlio  appealed  to  this  court,  and  also  the 
first,  second,  and  third  8u1)diTl8ion8  thereof, 
and  especially  from  such  parts  of  the  Judg- 
ment, If  any,  as  require  the  canal  company 
to  return  the  water  In  excetsa  of  that  re- 
(lulrcd  for  navlKatiott  from  the  canal  to  the 
river,  either  at  the  dam  or  in  such  place  and 
Id  such  manner  as  not  to  deprive  the  re- 
spondents herein,  and  those  claiming  under 
or  through  them,  of  Its  use  as  It  had  been 
accustomed  to  flow  past  their  banks.  The 
respondents  now  move  to  dismiss  the  appeal, 
on  the  ground  that  the  judgment  entered  Is 
In  exact  accordance  with  the  mandate  of 
this  court. 

Counsel  for  the  appellant  contend  that  the 
Judgment  Is  not  In  exact  accordance  with  the 
two  opinions  of  this  court,  and  hence  not  in 
exact  accordance  with  the  mandate.  We  per- 
ceive no  inconsistency  In  the  two  opinions; 
but,  if  there  Is  any.  the  one  on  the  motions 
for  reargument,  being  last,  would  prevail. 
Mr.  Justice  Newman  wrote  both  opinions, 
and  Id  the  last  he  construed  the  first,  and.  In 
effect,  said:  "This  court  held  that  the  canal 
comiAny  owned  all  the  water  power  which 
was  created  by  the  cotutructlon  and  opera- 
tion of  the  government  dara  at  Kaukaunn; 
that  It  had  the  right  to  use  all  the  water  of 
the  stream,  not  used  for  the  purptwes  of 
navigation,  for  the  purposes  of  power,  wher^ 
ever  it  could  or  chose,  so  fur  as  It  could  do  so 
without  impairing  the  Just  rights  of  other 
owners  of  water  iKiwers  upon  the  stream; 
that  it  WHS  due  to  other  owners  of  wixter 
powers  below  the  dam  that  the  water,  after 
being  used  by  it.  should  be  returued  to  the 
stream  at  Such  pLice  aud  in  such  mauner  as 
It  shall  flow  past  the  banks  of  such  lower 
owners  in  its  accustomed  channels,  and  as  It 
was  accustomed  aforetime  to  flow.  The  limit 
to  its  right  Is  at  the  point  where  it  infringes 
upon  the  rights  of  others.  It  concedes  to  it 
all  the  rights  which  the  state  had.  or  could 
acquire,  as  against  such  lower  owners.  The 
place  where  It  may  use  the  water  for  power 
is  restricted  ouly  by  its  duty  to  refrain  from 
Injuring  others.  The  court  Is  satisfied  of  the 
correctness  and  Justice  of  its  Judgment."  1H) 
Wis.  403.  61  N.  W.  1121.  and  03  N.  W.  1011). 
This  is  the  very  gist  of  both  the  opinions 
and  the  decision.  It  Is  substantially  em- 
braced In  the  Judgment  before  us.  it  seems 
to  be  as  definite  and  certain  as  language  can 
make  it  without  fixing  the  limit  by  survey 
and  metes  and  bounds,  (^ertalnly,  we  did 
something  more  than  determine  that  the 
canal  company  was  not  entitled  to  the  whole 
water  of  the  river  as  contended  by  counsel. 
So  it  Is  Ter7  obvious  that  counsel  is  In  error 
in  claiming  that  the  right  of  the  "canal  com- 


pany to  draw  water  throngfa  the  canal  as 
riparian  proprietor"  had  not  been  considered 
by  this  court.  This  court  bad  no  power  upon 
the  former  appeal,  and  has  no  power  now,  to 
leave  open  aud  undecided  mattHS  which 
were  determined  In  the  portions  of  the  first 
Judgment  not  appealed  from.  It  would  be  an 
Idle  pTDvision  to  Inaert  In  the  Judgment  that 
the  cross  bill  was  dismissed  wltliout  pnta- 
dlce  as  to  questions  not  determined  by  the 
trial  court  or  this  court  In  the  Judgment  be- 
fore ua  on  the  former  appeal;  and  it  would 
have  been  Improper  to  insert  therein  that  the 
Judgment  was  withoat  prejudice  as  to  qne«- 
tloua  detmulned  in  the  first  Judgment  and 
not  appealed  from,  or  determined  by  this 
court  on  such  appeaL  After  careful  consid- 
eration, we  are  coustrained  to  taoicl  that  the 
Judgment  oxtered  Is  a  substantia]  compliance 
with  the  mandate  of  this  court  Certainly, 
It  would  have  been  Improper  to  allow  any 
amendment  to  pleadlngn  or  new  litigation. 
The  mandate  wus,  not  foi  a  new  trial,  nor  for 
further  proceedings  according  to  law,  but 
"with  direction  to  enter  Judgment  In  accord- 
ance with  the  opinion,'*  and  the  oplnton  left 
nothing  nudeterlulned.  This  l^t  nothing  for 
the  trial  court  to  do  in  the  case  except  to  en- 
ter Judgment  therein  as  directed.  Rer.  St  i 
3071;  Mowry  t.  Bank.  66  Wla  530,  20  N. 
W.  508;  Jones  v.  Jones,  71  Wis.  513,  38  N. 
W.  88;  Whitney  v.  Traynor.  76  Wis.  62S.  45 
N.  W.  530;  Chouteau  r.  Allen.  74  Mo.  56; 
Stump  v.  Hornback.  100  Mo.  277.  18  S.  W. 
37;  Young  v.  Thrasher,  123  Mo.  308,  27  S. 
W.  32(1.  This,  we -think,  it  has  done. 

Such  being  the  nMH)rd,  the  question  recurs 
whether  this  appeal  should  be  entertained  or 
dismissed.  We  are  clearly  of  the  opinion, 
that  a  Judgment  entered,  as  this  was.  in 
substantial  accordance  with  the  mandate  of 
this  court.  Is,  In  legal  effect,  the  Judgment  of 
this  court  It  is  Just  as  effectually  res  ad- 
Judicata  as  In  a  case  where  the  Judgment  is 
affirmed.  Reed  v.  .Tones,  8  Wis.  412.  In  such 
a  case,  this  court  has  held  that  the  pruper 
practice  Is  to  dismiss  the  appeal.  Kluender 
V.  Fenskc,  Sii  Wis.  35,  17  N.  W.  081.  We 
must  hold  ttiat  a  Judgment,  entered  In  sub- 
stantial accordance  with  the  mandate  of  thlm 
court  upon  a  previous  appeal,  must,  upon 
motion  nf  the  respondent  be  dlsmissetl. 
Stewart  v.  Salamnu,  97  U,  S.  361;  Humphrey 
V.  Baker,  103  U.  736:  Mackall  v.  Richards, 
IIG  U.  S.  45.  6  Sup.  Ct.  234;  Railway  Co.  v. 
Anderson.  14ft  U.  S.  237,  13  Sup.  Ct.  HiA; 
Smelting  Co.  v.  BiiUugs,  l.W  U.  S.  31,  14 
Sup.  Ct.  4.  It  lisit  lioen  held,  in  the  supreme 
court  of  the  rnited  States,  that  contplLance 
with  a  mandate  of  that  court,  which  left 
nothing  to  the  Judgment  or  discretion  of  the 
trial  court,  might  be  enforced  by  mandamua. 
Bank  T.  Hunter.  152  U.  S.  512.  14  Sup.  CL 
675.  The  appeal  from  the  Judgment  of  the 
superior  court  (Or  Milwaukee  county  la  dfah 
missed. 
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BOYD  CITY  OF  MILWAUKEE  et  al. 
(8ni»«iiie  Court  of  Wiscondo.    Mnrch  10, 

CojfsHTuno.VAi-  Law  — Spkcial  Lkoislatios — 

UUNIGIPAL  UORPORATIONS— StKBST  PaVIHO— 

Cjxtract— KiipiNO  Patbhent  in  Repair. 

1.  Laws  1883.  c.  310.  providiDg  for  afoteHn- 
ments  of  the  coat  of  repaTing  streetB,  which  is 
made  anulicahle  to  all  cities  ha%'inK  a  popiilatiuii 
of  20.000  Inhabitants,  !■  not  unconstitutional,  aa 
Kpecial  legiHlatkm. 

2.  A  reMlatlon  of  the  common  conncil  de- 
claring n  street  nnenfe  for  public  use,  and  recit- 
ing the  failure  of  the  abutting  property  ownem 
to  make  the  Ftreet  in  a  aafe  condition,  or  peti- 
tion therefor,  auflicieutlr  shows  the  nec«asity  for 
procecdinx  for  the  paving  of  the  street  without  a 
iM>titioo  therefor  on  the  part  of  the  property 
uwners. 

3.  A  proTisiuQ  In  A  paving  contract  reqnir- 
ing  the  contractor  to  keep  the  pavement  in  good 
rriialr  for  five  yoHrs,  except  repairs  due  to  cut- 
ting through  the  pavement  for  laying  pi^.  etc., 
renders  the  asaessment  therefor  against  the 
property  owners  iovalid,  the  charter  of  the  cilj 
rcauiring  the  ^xpeuses  of  repairing  streets  to  be 
pnid  from  the  ward  fund. 

4.  The  provision  of  Ijewb  1803j  c.  302 
fwhieh.  by  its  terms,  niif^ies  only  to  dtin  of  the 
tirft  class,  and  therefore  only  to  Milwaukee), 
that  no  aBsossment  for  street  paving  shall  be 
declared  invalid  on  account  of  the  contract  there- 
for containing  a  provision  requiring  the  cimtract- 
(w  to  keep  the  pavement  in  repair,  ii  nnconstl- 
tiitbnal.  as  special  legisbition,  in  so  far  as  it  in- 
i-ludes  contracts  already  performed. 

5.  A  city  ordinance  was  passed,  turning  over 
to  the  park  btmrd  a  strip  in  the  center  of  a  very 
broad  street  for  a  parlt,  and  was  inclosed  and 
lined  as  such  for  10  years.  Held,  that  the  atrip 
WHS  "public  grounds,"  within  the  meniiing  of 
such  words  in  the  city  charter,  requiring  the 
i*it7  to  pay  the  expeuae  of  paving  the  street,  op- 
IKwite  its  pulilic  gruunda,  to  the  center  of  the 
tttreet. 

Appeal  from  circuit  court.  Alilwaukee  coun- 
ty; D.  H.  JohDBon.  Judge. 

AcHoD  by  Sarah  M.  Boyd  against  the  city 
of  Milwaukee  and  others.  Tliere  waa  an 
order  for  plaintiff,  gianting  an  interlocutory 
iDjunction,  and  defendants  appeal.  Atllrmod. 

This  is  an  action  to  set  aside  a  special  as- 
semment  against  plalntlfTs  property  for  the 
laying  of  au  asphalt  pavement  In  front  there- 
of. The  plaintiff  owns  a  piece  of  land  IM) 
feet  in  width,  fronting  on  Grand  avenue,  in 
the  city  of  Milwaukee;  and  in  tlie  year  18tt4 
the  city  made  a  contract  with  the  appellant 
the  Western  Paving  Sc.  Supply  Company  to 
lay  an  asphalt  pavement,  resting  on  a  con- 
crete fonndatibn.  on  said  Grand  avenue,  for 
several  blocks,  im-ludiug  that  part  of  the 
avenue  in  front  of  plaintiff's  property.  The 
pavement  was  laid,  and  p  portlou  of  tlie  cost 
assessed  against  the  plaintiff's  property,  and 
a  certlActtte  Issued  to  tiie  supply  company 
for  such  assessment.  Pilor  to  the  sale  for 
raxes  this  action  watt  brought  to  perpetuall.v 
ciijolu  tlie  sale  and  set  aside  the  tax,  and  up- 
on the  complaint  an  order  to  show  cause  was 
issued  and  served,  why  there  should  not  be  an 
Injunctional  order  pendente  lite.  The  allega- 
tions on  which  It  was  claimed  on  the  hearing 
of  this  motion  thnt  the  assessment  was  Il- 
legal and  void  were,  m  brief:   (I)  That,  the 


street  having  once  beeu  pared,  there  could  be 
no  legal  assessment  for  repaving  it,  but  that 
the  cost  of  repaving  must,  under  the  city 
charter  of  Milwaukee,  be  i>ald  out  of  the 
ward  fund.  (2)  No  petition  of  pi-operty  own- 
ers was  presented  to  have  the  street  repave*!, 
and  no  sufficient  resolution  was  ever  passed 
by  the  council  by  which  such  paving  could 
be  done  without  a  jretitlon.  (3)  The  con- 
tract for  paving  provides  that  the  contractors 
will  keep  tiie  pavement  in  go<Kl  order  and 
repair  for  Ave  yenn»;  tlius  charging  propt^-rty 
owners  with  the  cost  of  street  repairs,  when 
the  charter  provides  that  street  repairs  shall 
be  paid  out  of  the  ward  fund.  (4)  A  small 
park.  42  feet  in  width  and  TOO  feet  In  length, 
exists  In  the  neuter  of  (Irnud  avenue.  In  front 
of  plalntlfTs  property;  and  the  philutlff  has 
been  assessed  for  the  paving  of  the  whole 
roadway  between  the  curb  and  said  park, 
whereas  the  city  charter  provides  that  the 
expense  of  paving  to  the  middle  of  the  street, 
adjacent  to  public  groirads,  shall  be  jwiitl 
from  the  ward  fund  The  defendants  iip- 
peared  on  the  hearing,  and  tiled  affidavits  In 
opposition  to  the  motion;  but  the  injunc- 
tlonal  onler  was  granted  pendente  lite,  and 
from  this  order  tlio  defendants  have  ap- 
pealed. 

F.  M.  Iloyt  and  Winkler.  Flanders,  Smith. 
Bottum  &  Vilas,  for  amwlIantB.  Howard  A 
Mallory.  for  I'espondent. 

WINSLOW.  J.  (after  stating  the  facts). 
The  objections  to  the  validity  of  the  assess- 
ment In  question  will  be  taken  up  in  the  or- 
der Indicated  in  ihe  foregoing  statement  of 
facts. 

1.  It  Is  true  that  the  complaint  shows  that 
this  street  In  ti\mt  of  plaintiff's  property  was. 
In  the  year  1870.  graded  and  paved,  pur- 
suant to  the  direction  of  the  city  authorities, 
at  the  cvpense  of  the  abutting  lot  owners.  It 
Is  also  true  that  tlie  cliarter  of  the  city  (sec- 
tion 2,  snbc.  7,  c.  184.  Laws  1874,  as  amended 
by  section  5.  c.  S88,  Laws  1S8!»)  provides  thjit, 
when  a  street  ha.s  l»een  once  so  graded  and 
iwived  at  the  exi>enfle  of  abutting  lot  ownei-s, 
the  exj)cnse  of  rei«iving  thereof  sli!\ll  be 
l«lid  out  of  the  ward  fund.  Had  tliere  iMfu 
no  chauge  made  In  the  law,  this  objection 
would  certainly  be  fatal.  It  Is  provided, 
however,  by  chapter  310  of  the  Ijiws  of  18ft3, 
tlwt  whenever,  in  any  city  having  a  popula- 
tion of  20,000  Inhabitants  or  more,  the  grad- 
ing, paving,  or  rep;ivlng  of  any  street  with  a 
perinauent  living,  having  a  concrete  founda- 
tion, shall  have  be-on  duly  authorized,  and 
Hssessmeuts  therefor  made,  abutting  proiHTty 
shall  not  Ik*  exempt  fi-om  assessment  for 
benefits  on  accounr  of  such  paving  until  such 
property  shall  have  paid  in  the  aggregate.  In 
assessments  for  iiavenients,  the  sum  of  three 
dollars  per  square  yard  for  all  that  part  of 
the  roadway  directly  in  front  of  such  prop- 
erty, and  lying  between  the  curb  line  and 
the  center  of  such  roadwa>'  of  said  street. 
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If  tbia  Is  a  valid  law,  it  undonbtedlj  opoatoi 
to  amend  the  charter  of  the  dtj-  of  iSllr 
waukee,  and  to  change  that  provlBlon  of  the 
charter  which  precluded  asseonnentB  tor  re- 
pavlng.  We  think  the  law  iB  valid.  It  la 
argued  that  it  is  not  a  general  law,  but  is 
special  legiBlation,  and  in  violation  of  aubdi- 
vlsion  d  of  section  31  of  article  4  of  the  con* 
stitutlon,  which  prohibits  special  or  pilvate 
legislation  for  incorporating  "any  dty,  town 
or  village,  or  to  amend  the  charter  tberectf." 
Within  the  rules  laid  down  In  Johnson  v. 
City  of  Milwaukee.  88  Wis.  883.  60  N.  W. 
270,  we  think  that  It  is  a  general  biw,  be- 
cause u  la  legislattoo  for  a  dass  of  cities 
which  may  reasonably  be  said  to  require  leg- 
islation peculiar  to  Itself.  The  cUtulflcation 
of  cities  which  was  upheld  In  that  case  was 
a  classification  into  two  classes,  via.  those 
having  a  population  of  8,000  or  more,  and 
those  not  having  such  a  population.  The  rea- 
soning upon  which  the  law  in  that  case  was 
sustained  aroliea  irlth  equal  force  in  the 
present  case.  We  eonatrue  the  law  aa  ap- 
plying to  all  cities  which  shall  attain  a  popa- 
Uitlon  of  20,00(^  as  soon  aa  they  reach  that 
population.  We  conclude,  therefore,  that  the 
law  Is  a  general  law,  and  valid  so  f ar  aa 
the  {BTovlslons  bearing  on  the  controTrany  in 
this  action  is  concerned.  Being  valid.  It 
operates  as  an  amendment  of  the  charter  of 
Mllwaulree,  so  far  aa  to  authorize  assess- 
ments of  benefits  for  repaying  to  the  center 
of  the  roadway  in  frost  of  plalntUT's  prop- 
erty. 

2.  We  shall  apend  but  little  time  on  the 
second  objection.  It  la  true  that  no  petition 
of  property  ow^ners  was  ever  presented  tor 
the  laying  of  the  pavement  but  It  Is  also 
true  that  the  charter  provides  that  paving 
may  be  done  In  the  abaence  of  a  petition,  np- 
on  the  passage  of  a  resolutitm  by  the  com- 
mon council  dedorlng  why  it  la  necessary  to 
proceed  without  a  petition.  Such  a  resolu- 
tion was  passed,  declaring  the  street  to  be 
unsafe  for  public  use,  and  that  it  was  nec- 
easary  to  proceed  without  petition,  becanse 
the  property  owners  had  failed  to  make 
said  atreet  in  a  aafe  and  auitabie  condition 
for  the  puUic  use,  and  had  failed  to  present 
to  the  TOuncil  a  petition  therefor.  We  regard 
the  reason  stated  as  entirely  sufficient. 

3.  We  come  now  to  the  most  serioua  ques- 
tion In  the  case.  It  appeara  by  the  afildavlta 
that  the  q>ecIflcatlonB  for  the  paving  adopted 
by  the  dty  provide  as  follows:  "Guaranty. 
The  contractor  wUl  be  required,  without  ad- 
ditional compensation,  to  keep  in  good  order 
and  repair  all  the  wotit  done  under  theae 
speclficationa  and  contracts  for  a  period  of 
five  years  (JS)  from  and  after  the  date  of  its 
completion,  and  to  guaranty  that  during  that 
period  neither  the  municipal  auUiorltieB  or 
pn^erty  ownen  shall  tte  at  any  eqtense 
whatever  for  any  repairs  made  necessary 
on  account  of  any  defective  workmanship 
or  material,  or  other  reason,  exciting  where 
the  same  has  been  caused  by  cutting  through 


the  pavement  for  the  layli^  or  r^ialrlng  of 
sewers,  drains,  gas,  water,  or  electric  service 
pipe,  or  other  work  authoriaed  1^  the  board 
of  public  woriES.  and  that  the  pavement  sBall 
be  in  good  conditttm  and  r^lr  at  the  end  of 
sold  period,  and  there  will  be  retained  until 
the  expiration  of  soeh  time,  out  of  the  money 
payatrie  to  the  contractor,  such  per  cent,  of 
the  amount  of  this  contract  aa  the  board  of 
public  works  may  deem  proper,  not  »ceed- 
Ing.  however,  ten  per  c«it.  of  the  aggregate 
amount  of  the  contract,  aa  a  guaranty  that 
the  contractor  will  confram  to  ihe  require- 
menta."  The  contract  incorporated  these 
qiedflcations  in  Its  terms,  and  contained 
the  further  agreement  as  followa:  "And  the 
said  parties  of  the  first  and  second  parts  [the 
contractor  and  sureties],  for  themselves,  their 
heirs,  executors,  and  'admlnlstFators.  fur- 
tlier  covenant  and  agree  that,  for  the  period 
of  five  years  from  the  date  of  the  comple- 
tlim  of  the  said  work,  they  will  keep  in  good 
order  and  repair  all  of  the  said  work  done 
under  this  contract  (excepting  only  such  part 
or  parts  of  said  original  work  aa  may  have 
been  dlsturtied  by  cutting  through  the  pave- 
ment for  the  laying  or  repairing  of  aewera, 
drains,  gas,  water,  or  electric  aervlce  pipe, 
or  other  work  authorised  by  the  board  of 
public  works),  and  that  whenever  directed 
Sy  the  sold  board,  by  a  notice  served  upon 
thsm  or  their  agents,  they  will  at  once  pro- 
ceed to  make  the  repairs  as  tbna  directed, 
and,  in  case  of  failure  or  ne^ect  on  their 
part  to  do  the  work  wlthtn  five  days  from 
and  after  the  date  of  the  service  of  such  no- 
tice upon  them  or  their  agents,  then  the 
said  board  of  puUlc  works  idull  have  the 
right  to  purchase  such  materials,  and  to  em- 
ploy such  person  or  persons  as  It  may  deem 
necessary  to  undertake  and  comidete  the 
said  repairs,  and  charge  the  expense  thereof 
to  the  above  parties  of  the  flnt  and  second 
parts."  The  charter  of  the  city  of  Milwaukee 
contains  no  provision  for  the  levying  of  as- 
sessments against  abutting  pnqterty  for  re- 
pairs of  a  pavement  or  a  atreet.  In  fact,  it 
specifically  provides  that  the  expense  of 
maintaining  and  keeping  in  repair  the  street 
and  the  pavement  shall  be  pold  out  of  the 
mrd  fund.  Therefore,  It  was  Illegal  to  in- 
clude In  a  contract  for  paving  any  charge 
for  keeping  In  repair  the  pavement  tor  a 
series  of  years.  Manifestiy.  such  a  charge 
has  been  included  here,  and  In  our  Judgment 
It  is  fatal  to  the  validity  of  the  assessment. 
Such  has  been  the  holding  of  two  courts  of 
last  resort  upon  the  Identical  question  here 
IH«sented.  Brown  v.  Jenks,  98  Gal.  10.  S2 
I^c.  TOl;  Paving  Co.  v.  Leach  <CaI.)  »4  Pac. 
116;  Verdln  v.  City  of  St  Louis  (Ma  Sup.) 
27  S.  W.  447.  To  the  same  effect  Is  People 
V.  Maher,  S6Hun,  81,  9N.T.Snpp.94.  There 
la  but  one  declalcn  to  the  contrary  to  which 
we  have  been  referred,  and  that  Is  the  case 
of  City  of  Schenectady  v.  Trastees  ot  Union 
College,  06  Hun.  179,  21  N.  T.  Svpp.  147, 
where  a  contract  Somewhat  similar  In  terms. 
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tbougli  not  BO  broad  and  sweeping  as  the  one 
before  us.  mia  held  to  be  a  mere  guaranty 
of  qnallty  and  workmanship.  This  caae  was 
reversed  upon  another  question  In  the  court 
of  appeals.  89  N.  E.  07.  It  Is  true  that  sucb 
a  contract  was  held  ralld  In  Morse  t.  City'  of 
West-Fort.  110  Ho.  602,  19  S.  W.  831.  but  it 
was  80  held  because  the  city  charter  ra^ress- 
ly  authorized  assessments  upon  ad^lnli^ 
lots  for  repairing  streets.  Neither  upon  prln- 
cl{de  nor  authorltycan  such  an  assessment  be 
supported  where,  as  here,  the  corporate  char^ 
ter  requires  the  expense  of  repairing  streets 
to  be  paid  out  of  general  funds.  It  will  not 
do  to  say  that  these  agreemoits  to  repair  are 
In  effect  but  guaranties  of  material  and 
workmanship.  Such  a  contention  Is  made 
here^  and  an  aflidavlt  was  Introduced  show- 
ing that  the  life  of  such  a  pavement,  if  prop- 
erly laid,  was  at  least  10  years,  and  that  It 
would  require  no  repairs  at  all  for  5  years. 
If  the  agreements  to  repair  were  cMiflned  to 
r^Mirs  made  necessary  by  defectlTe  work- 
manship or  material,  the  argument  would 
be  entitled  to  serious  consideration.  But  they 
go  furthw.  They  cover,  in  terms,  everything 
that  may  happen  to  the  pavement,  except 
the  cutting  thou^  It  t<x  the  puriMse  of  lay- 
ing certain  pipes.  Just  how  far  these  agree- 
ments might  go  In  case  of  damage  to  the 
pavement  from  unusual  causes.  It  Is  not  nec- 
essary to  consider,  nor  la  the  question  prop- 
erly here.  It  is  sufficient  to  saythat  It  Is  very 
evldmt  thatno  one  In  possession  of  sood  busi- 
ness sense  will  make  such  a  contract  wlth- 
ont  considering  and  charging  for  the  very 
extended  liability  which  he  assumes  of  key- 
ing the  pavement  In  repair  for  Ave  years, 
and  thns  the  pn^rty  owner  Is  compelled  to 
pay  for  that  which  the  law  chaises  upon  the 
ward  in  genetaL  We  shall  not  strain  the 
language  of  the  contract  or  of  the  law  for 
the  sake  of  holding  a  special  assessment  of 
this  nature  valid.  All  such  assessments  are 
harsh  proceedings,  at  the  best,  and  it  is  a 
salutary  rule  which  holds  the  authorltleB 
making  them  quite  strictly  to  the  terms  of 
the  law. 

But  it  is  argued  that  this  difficulty  haa 
been  cured  by  the  provisions  of  chapter 
302,  Laws  1895.  Milwaukee  Is  one  of  the 
cities  of  the  state  which  Is  operating  un- 
der a  special  charter.  By  chapter  23S  of  the 
Laws  of  1805,  all  cities  under  special  char^ 
ters  were  divided  into  four  classes,  corre- 
sponding in  population  to  the  clnsses  of  cities 
acting  under  the  general  charter.  The  class- 
es are:  (1>  All  cities  having  a  popukition  of 
100,000  or  over;  (2)  all  containing  40,000  to 
1^.000;  (3)  aU  containing  10,000  to  40.000; 
<4)  aU  containing  less  than  10,000.  Und^r  this 
classification,  Milwaukee  is  the  only  dty  In 
the  state  of  the  first  class,  and  there  are  none 
of  the  second  class.  Chapter  302  aforesaid 
is  an  act  providing  for  legalising  iQ>e^  as* 
sessments  for  street  improvements,  and  pro- 
viding for  reassessment  of  sucb  special  taxes 
in  caae  they  are  held  void  for  certain  speci- 


fied reasons.  The  act  applies,  in  terms,  only 
to  cities  of  the  first  and  second  <dasse8;  so 
that  in  fact,  at  present,  it  only  applies  to  Mil- 
waukee. It  Is  also  retrospective  as  w^  as 
proqiectlve  in  its  nature.  It  covets  any  ac- 
tion "now  poidlng  or  hereafter  Innu^t*' 
The  third  section  was  evidently  Intended  to 
cure  the  difficulty  In  this  case.  It  reads  as 
foUows:  "Ko  qiedal  assessment  or  certifi- 
cate thereof  or  tax-sale  certificate  based 
thweon  shall  be  held  to  be  invalid  for  the 
reason  ttiat  any  contract  which  has  been 
heretofore  or  may  hereafter  be  let,  contains 
<m  the  part  of  the  contractor  a  guaranty  or 
any  provision  to  keep  the  work  done  under 
such  contract  In  good  order  or  repair  for  a 
limited  number  of  years  when  such  guaranty 
or  provMon  was  Inserted  therein  for  the  pur- 
pose of  Insuring  the  proper  performance  ot 
such  work  In  the  first  Instance.  All  such 
provlsiona  in  contracts  fw  doing  public  work, 
inflated  for  the  purpose  aforesaid,  are  here- 
by legalized,  and  all  such  provisions  shall  be 
deoned  prima  fade  to  have  been  inserted  for 
that  purpose,  unless  the  time  during  which 
the  contractor  Is  required  to  keep  the  wori^ 
in  good  ordPT  or  repair  shall  exceed  five 
years."  Ro  far  as  this  act  Is  a  curative  stat- 
ute fw  past  Iiregularitles,— that  is,  so  far  as 
it  purports  to  legalize  or  help  out  contracts 
cff  assessments  made  before  Its  passage,— we 
think  It  manlfesQy  unconstltntlonal,  because 
It  is  special  legislation.  One  of  the  rules  liUd 
down  In  Johnson  v.  City  of  Milwaukee,  supra, 
with  regard  to  legialatlon  by  classlflcatlon.  Is 
that  the  daatffleatlon  must  not  be  based  on 
nisting  circumstances  only.  The  class  must 
not  be  BO  constituted  as  to  preclude  addition 
to  the  numben  Included  within  It.  It  Is  very 
OTldent  that  so  much  of  this  law  as  attempts 
to  cure  past  Irregularities  Is,  and  must  be,  al- 
ways confined  to  the  dty  of  Milwaukee,  and 
It  can  only  apply  to  an  existing  state  of  factn. 
No  other  dty  can  ever  grow  into  Its  class 
for  this  purpose,  any  more  than  if  the  act  bad 
provided.  In  terms,  that  It  should  apply  only 
to  Milwaukee  We  say  nothing  as  to  those 
provisions  of  the  law  whieli  are  prospectire 
In  their  operation,  for  they  are  not  before  us, 
and  other  questions  will  have  to  be  consid- 
ered, in  case  their  validity  shall  be  questioned 
In  the  future.  On  this  general  subject,  see 
State  V.  Herrmann,  73  Mo.  310,  where  a  sim- 
ilar question  ^ires  under  consideration,  and 
the  authorities  are  reviewed.  See.  also,  the 
authorities  cited  In  the  opinion  in  Johnson  v. 
City  of  Milwaukee,  S8  Wis.  302.  00  N.  W. 
270, 

4.  We  deem  It  proper  also  to  consider  the 
question  raised  under  this  head,  although  the 
foregoing  obeerrations  wUl  necessarily  result 
In  affirmance  of  the  Injuuctional  order.  It 
appears  by  ^he  papen  used  on  the  motion 
that  Grand  avenue.  In  front  of  plnlntUTs 
premises,  was  tot  many  yean  about  138  feet 
In  width  for  a  little  more  than  two  blocks. 
The  street  existed  and  was  used  at  that 
widtli  for  about  30  years  Mior  to  the  year 
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1883,  wben  the  common  ouuncH  of  the  city 
imBwd  an  ordinance  declaring  a  strip  42  feet 
In  widtli  and  about  7U0  feet  long,  In  the  mid- 
dle of  the  aTorae,  a  public  park,  and  turned 
It  over  to  tbe  board  of  public  woi-ks  to  be 
improved,  ornamented,  and  maintained  as 
other  'parks  In  the  city.  Thereupon  this 
strip  was  conrated  Into  a  small  park,  In- 
I'loaed  with  stone  curbing,  and  grassed  ajid 
ui-namented,  and  has  been  so  maintained  ever 
since.  There  was  left  a  street  on  each  side 
ri8  feet  In  width.  The  charter  provides  that 
the  expense  <tf  psTlng,  to  the  middle  of  the 
street,  opposite  the  public  gnmnds  of  the 
city,  Hbsdl  be  paid  from  the  ward  fund;  but 
in  the  present  case  the  plntutlft  has  been 
charged  with  tbe  expense  of  paving  tbe  en- 
tire stoeet  on  ber  side,  from  her  curb  to  the 
parte  curb.  It  is  claimed  by  the  plaintiff  that 
she  cannot,  in  any  event,  be  charged  with 
the  cost  of  paving  more  than  one-half  the 
roadway  on  ber  side  of  the  street.  With  this 
i-ontentlon  we  agree.  It  Is  true,  the  42-foot 
strip  was  never  dedicated  or  conveyed  to 
the  city  as  a  park;  but  the  city  has  chosen 
to  turn  ft  into  a  park,  to  all  Intents  and  pur- 
poses, and  It  has  been  devoted  to  the  use  of 
the  general  public  as  a  park  for  more  than 
10  years.  Furthermore,  the  set  of  1883.  c. 
'Aid,  which  alcme  malEee  any  SMessment  for 
repaving  possible,  provldesaonly  "for  all  tliat 
IHirt  of  the  roadway  directly  In  front  of  or 
abutting  such  property,  and  lying  between 
the  curb  line  and  tlte  center  of  such  roadway 
of  said  street."  The  assessment  Is  only  to 
be  made  to  the  center  of  the  roadway  of  tbe 
street  Id  front  of  the  i^intlff's  property.  We 
do  not  think  It  would  be  reasonable  to  con- 
strue this  language  to  mean  to  the  center  of 
tbe  park,  or  to  the  curb  line  of  the  park. 
Ot6€x  affirmed. 


CONTINENTAL  NAT.  BANK  OF 
CHICAGO  T.  M<-<;K0CU  »t  al. 

(Supreme  Court  of  WiBCouwii.    Feb.  IS.  ItSMt.) 

COMPCWtTIOS  WITH  CHKDITOM*)  —  PSRrRHISCBS  — 
COKSIDBKATIOXS— DtSFOUITlON  OF  OOLLATRHALS 
—  EkOWLRDOB  OF  PHBrRKBKCR  —  EVIDBMCB  — 
FKAUD— I N8THUCTIONS. 

1.  In  an  action  for  an  altetreO  balauce.  it  an- 
pcarvd  tbai  defeiutiiiits  MM.  aud  W.  lllt^KaHj 
undertook  to  comer  the  lard  market;  that  "StlcQ. 
was  a  partner  in  the  firm  through  whom  tbe 
transactionii  were  carried  oo.  but  that  W.  was 
not;  that  the  deai  ruined  the  firm,  and  that  the 
receiver  for  it  undertook  to  effeet  a  settlemeut; 
that  defendacts  w>re  personally  liable  for  a  part 
of  the  indebtednesH  hy  their  indurfieuii'iitH  on  tlie 
fimi'it  notes,  and  that,  iit  the  receiver's  Holicita- 
tioii.  they  Hirreekl  to  c-uiitribute  a  certain  sum 
i>ach,  on  consideration  of  a  release  from  all  cred- 
itors: tbnt  tbe  receiver  thereupon  Bubmitteil  the 
firm's  proposition  to  pay  fSO  per  cviit.  of  tbe  iu- 
debtednesa,  in  full  settlement  of  all  unseiurtvl 
claims,  atating  that  tbe  affairs  of  tbe  firm  were 
Id  great  confusion,  and  that  UDlesB  tbe  compro- 
mise were  eftrcteditbe  matter  would  "only  termi- 
nate, after  long,  vexatioua.  and  fruitletw  litiga' 
tkin";  that  all  of  the  crediton  acrepted  the  pay- 
ment, and  signed  a  release  in  full.    IfeM,  that 


the  transaction  was  u  valid  eomproruiae.  Win- 
■low  end  Pinney,  JJ.,  disaenting. 

2.  Plaintiff,  one  of  the  creditors,  caunut  avoid 
the  conipromiae  bevauae  a  certain  creditOT  had 
been  secured  in  full,  where  it  had  knowledge  of 
this  fact  before  it  accepted  the  money  and  gave  a 
rrieaae. 

3.  The  fact  that  the  validity  of  tbe  claiou 
was  queHtionable,  on  aixxrant  of  the  illegal  char- 
acter of  the  deal,  was  a  good  consideration  for 
i>uch  compromise. 

4.  Tbe  fact  that  defendants  McG.  and  W. 
agreed  to  do  something  which  they  were  not 
botmd  to  do  by  the  original  contract  was  a  good 
oontideration  for  such  compromise. 

5.  Where  plaintiff  had  disposed  of  certain 
Collaterals,  and  applied  the  proceeds  in  deter- 
mining the  balance  to  be  compromised,  the  time 
and  manner  of  such  disposition  were  included  in 
the  settlement,  and  are  binding  on  defendants. 

6.  To  prove  idaintiff  hank's  knowledge  of  a 
preference,  a  rertain  Isaue  of  a  newspaper  of  acn- 
eral  circulation,  which  its  president  and  cashier 
were  accustomed  to  take  and  rAid,  and  which 
coatnioetl.  on  that  date,  an  article  concerning 
such  creditor's  security  in  full,  is  admissible  in 
evidence. 

7.  The  fact  that  a  majority  of  plaintiff's 
directors  were  mtmbers  of  tbe  lx>ard  of  trade, 
tbnt  Its  cashier  was  frequently  there,  and  that 
the  spciirity  in  full  of  such  creditor  became  pub- 
licly and  generally  known  on  the  board  of  trade 
and  in  the  city,  are  circumstances  admissfUe  to 
show  plaintiff^B  knowledge. 

8.  It  Is  proper  to  charge,  on  tbe  subject  of 
notice  of  the  preference,  that  the  idaintiff  wda 
not  chargeable  with  the  knowledge  of  its  direct- 
ors acting  iodWidually.  or  of  its  oflioerR  having 
notliing  to  do  with  the  comnromtse,  but  tliat  the 

Jury  would  consider  these  annmstanoes  aa  tend- 
fig  to  prove  plaiiitifTs  knowledge. 

9.  The  fact  that  defendant  W.,  on  the  Any 
of  the  failnre,  gave  certain  collaterals  on  a  debt 
for  which  he  was  personally  liable,  and  that  that 
creditor  thneafter  voluntarily  entered  into  tbe 
agreement  with  tbe  receiver,  did  not  Invalidate 
the  compromise. 

10,  Whore,  on  the  issue  of  a  fraudulent  nrof- 
erence  of  a  creditor,  the  verdict  and  fiodines 
cover  all  the  materia),  controverted,  and  iRaname 
facts,  a  party  cannot  urge,  on  appeal,  certain 
transactions  in  evidence  from  which  a  preference 
might  have  been  found,  where  there  was  no  re- 
quest for  the  trial  court  to  submit  them  to  the 
jury  for  determination. 

Appeal  from  circuit  court,  Milwaukee  coun- 
ty; D.  H.  Johnson,  Judge. 

Action  by  the  Continental  National  Bank  of 
Chicago  against  Arthur  N.  UcGeoch,  Clara 
McOeoc>h,  and  John  W.  PUnt  executors  ot  the 
estate  of  Peter  McOeoch,  deceased,  and  Dan- 
iel Wells,  to  recover  an  alibied  balance  on 
promissory  notes.  From  a  Judgment  In  favor 
of  defraidants,  plaintiff  appeals.  Affirmed. 

This  action  was  commenced,  June  10,  1S8!4. 
by  tbe  service  of  the  summons  and  comiilaint 
upon  Dsnlel  Wrtls  and  Peter  McGeorh  per- 
Bonally.  but  the  other  defendants  were  not 
served,  and  did  not  appear  In  tbe  case.  Peter 
BlcOeoeb  died  pending  this  appeal,  and  his 
executors  are  substituted  as  defendants  In  his 
place.  The  amended  complaint  alleged.  In 
effect,  that,  during  the  times  mentioned,  tbe 
plaintiff  was  iricorporated  and  doing  a  bank- 
ing bnslDeBB  In  Chicago;  that  McGeoch,  Bver- 
Ingham  &  Co.  were  copartners  and  brokers  at 
Chicago;  that  the  defendants  McOeoch  and 
Wells  were  copartners,  engaged  in  buying  and 
selling  lard  and  other  commodities  on  their 
Joint  account,  at  Chicago,  thcpugh  the  firm  d 
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McG«ocli,  ETerinsbam  &  Co.,  as  their  iHnkeis 
and  agents,— and  then  alleged  four  separate 
causes  of  action.  In  which  the  plaintiff  claims 
an  alleged  halance  of  925,816^7,  due  on  four 
promissory  notes,  made,  Indorsed,  and  deliv- 
ered to  the  plalntUf.  In  Chicago,  as  follows: 
(1)  On  note,  dated  May  10^  U88,  with  Uc- 
Geocb,  Brerlngham  &  Co.,  as  makers,  and 
Wells  as  indorser,  due  August  10,  1883,  for 
$160,000,  and  upon  which  9149412-47  had 
heea  paid  on  and  prior  to  August  20.  1883, 
leaving  unpaid  thweoo  $587^  and  reciting 
therein  that  certain  warehouse  rec^pts  for 
lard  were  held  by  the  plalntUf  as  collateral 
Hecarlty ;  0!)  on  note,  dated  May  10, 188S,  vrith 
J.  H.  Peuwck,  one  of  the  firm  of  McOeoch, 
Everlngfaam  &  Co.,  as  maker,  and  Wells  and 
McGeoch,  Brerlngham  &  Co.  as  Indorsers. 
due  August  10,  1883,  for  9100,000,  and  upon 
which  had  been  paid  989,75080  on  and  prior 
to  August  20,  18SS,  leaving  unpaid  thereon 
910,2^.20,  with  a  similar  recital;  (3)  on  note, 
dated  June  1,  1888,  with  the  defendant  Peter 
McOeoch  as  maker,  and  Wells  and  McGeocb, 
RTeringham  &  Co.  as  Indorsers,  due  August 
1883,  for  9100,000,  and  upon  which  had  been 
9143.900.86  on  and  prior  to  August  20, 
18S3,  leaving  unpaid  thereon  90.099.14,  with 
a  similar  redtal;  (4)  on  note,  dated  June  1, 
1883,  wltb  Wells  as  maker,  and  McOeoch,  Bv> 
I'rlngham  ft  Co.  as  Indnsers,  due  August  1, 
1883,  for  9100,000,  and  upon  which  bad  been 
paid,  on  and  prior  to  August  20,  1883,  981.* 
981.09,  leaving  unpaid  thereon  98,981.09,  with 
a  similar  redtal,— and  also  alleged  that  said 
notes  were  severally  given  for  mon^  borrow- 
ed of  the  plaintiff  for  the  benefit  of  Wells  and 
McOeoch  in  tbelr  said  buriness  in  Chltago, 
and  that,  after  applying  all  payments,  and  the 
avails  of  all  coUatnals,  there  rematu  - 1  due 
to  the  plaintiff,  on  said  notes,  925,916.9 1.  with 
lnt««t  from  August  20,  1883;  and  prayed 
Judgment  for  that  amount.  The  defendants 
Daniel  Wells,  Jr.,  and  Peter  McOeoch  sepa- 
rately answered,  to  the  effect  that  Wells  and 
McOeoch  were  accommodation  makers  oi 
guarantors;  that  Wells  and  McOeoch  made 
large  purchases  of  lard,  through  McOeoch, 
Bverlnghnm  &  Go.  as  their  agents,  and  raised 
money  for  that  putpoee  by  discounting  the 
note«  in  suit;  that  McGeoch,  Bveringham  & 
Co.  failed  June  16,  1883,  and  a  receiver  of 
their  property  was  then  appointed;  that  the 
indebtedness  of  the  said  McOeoch.  Erering- 
bam  &  Co.  arose  in  an  Illegal  attempt  to  cor- 
ner the  market  on  lard,  contrary  to  the  laws 
of  Illinois;  that,  at  the  request  of  said  re- 
ceiver, Peter  McOeoch  and  Wells  nwiiectlvely 
«lp4-ted  to  waive  defenses  of  illemillty,  and 
each  to  contribute  9225,000  to  effect  a  com- 
promise and  full  settlement,  on  condition  of 
obtaining  full  discharge  and  release  from  each 
and  all  of  said  notes  and  all  claims  of  the 
plaintiff,  as  well  as  other  claims:  that  all 
creditors,  knowing  all  the  tacts,  aud  that  Mc- 
Geoch and  Wells  were  the  firm's  principal 
debtors,  accepted  such  oompromlw  aud  settle-' 
ment;  that  IVter  McOeoch  and  Wells  each 


advanced  and  paid  92^.000  to  and  tbrougb 
said  receiver  to  obtain  such  ctnnprQmlse  and 
settlement,  and  all  credlton  released  Wdls 
and  McOeoch,  personally,  as  well  as  the  Arm 
ot  McOeoch,  Sverlngham  &  Co.;  that  the 
plaintiff  elected  to  tre»t  McOeoch,  Evezing- 
bam  &  Co.  as  delitora,  knowing  tiut  Wells  and 
McGeoch  were  purchasing  tbelr  release  from 
the  firm;  and  Wells  and  McOeoch,  relying 
thereon,  contributed  to  tbe  compromise  and 
settlement  the  amount  of  the  respective  sums 
stated.  Each  answer  also  set  up  an  equitable 
counterclaim  for  accounting  In  respect  to  lard 
so  held  and  sold  by  the  idaintlff  as  collatMoL 
Wells,  also.  In  effect,  alleged  paymmt;  that 
the  ^intlff  was  eetoK>ed  from  (q;>enlng  or 
setlng  aside  said  compromise  and  settlemoit; 
that  the  money  was  knowingly  advanced  by 
the  plaintiff  aa  said  notes  to  assist  In  running 
an  illegal  comer.  He  claims  application  of 
the  proceeds  of  tbe  collaterals  to  the  notes 
signed  by  him  as  maker,  and  that  the  plain- 
tiff failed  to  sell  the  collaterals  as  requested. 
McGeoch'a  answer  contained  a  countodalm 
f«-  the  wrongful  converskn  of  the  lard.  The 
I^Intlff  replied,  and  put  In  issue  the  several 
allegations  contained  in  tbe  respective  ooun- 
terclaima 

At  the  close  of  tbe  tilol  the  Jury  returned 
a  special  verdict  to  the  effect  (1)  that  the 
plaintiff,  at  and  before  the  time  of  discount- 
ing tbe  notes  mentioned,  did  know  that  the 
firm  of  McOeoch,  Everlngham  &  Go.  were 
engaged  in  an  attempt  to  corner  the  Chlcagit 
lard  market.  but  did  not  then  know  that 
the  loan  of  9500,000,  evidenced  1^  said  notes, 
was  needed  and  procured  by  said  McOeoch, 
Everlngham  A  Go.  for  the  purposes  of  carry- 
ing on  said  undertaking  to  comer  said  lard 
market;  (3)  that  there  was  no  agreement  or 
undentanding  between  the  plaintiff  and  Mc- 
Geoch, Everlngham  &  Ca  that  said  loan,  or 
any  specified  part  thereof,  should  be  used 
for  the  specific  purposes  of  carrying  on  said 
comer,  and  that  there  Is  no  evidence  in  the 
case  tending  to  show  such  agreement  or  un- 
deratandlng;  (4)  that  the  plaintiff  did  sign 
j  and  deliver  said  composltlim  agreement,  up- 
on the  understanding  and  condition  that  the 
Union  National  Bank  should  sign  the  same, 
and  that  said  bank  and  all  credlton  should 
accept  BO  cento  oh  the  dollar;  (6)  that  the 
plaintiff,  before  It  accepted  the  50  per  cent, 
secured  to  It  by  said  composition,  aud  be- 
fore signing  the  release  of  August  25,  1883, 
did  know  that  said  Union  National  Bank 
had  been  paid  <ff  secured  Its  claim  in  full  by 
the  committee  of  credltora  who  circulated 
said  composition  for  signature;  (6)  that  Pet- 
er McOew'h  did  not,-befOTe  said  composition 
was  Hl^rued  by  William  Young  &  Co.,  pran- 
Ise  to  pay  that  Arm  in  full;  (7f  that  the 
plaintiff  did  not  dispose  of  the  lard  pledged 
to  It  as  collateral  security  for  the  notes  In 
suit  In  good  faith.  (8)  nor  In  the  exerdse  of 
ordinary  care  and  prudence;  ffi)  that  the 
plaintiff  did  realise  and  credit  upon  said 
notes,  on  account  of  said  collaterals,  a  sum 
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constderably  leas  tban  conld  bave  been  real- 
ised by  disposing  of  said  collaterals  in  good 
faith  and  In  tbe  exercise  of  ordinary  care. 

Thereupon  the  court  found,  as  matters  of 
fact,  tbe  f(^lowing,  1q  effect,  to  wit:  The 
flrs^  second,  third,  fourth,  and  fifth  find- 
ings are  sufflciantly  stated  in  the  opinion. 
<ft)  That  afterwards  the  said  receiver  of  said 
flmi  called  a  meeting  of  all  of  the  creditors 
of  said  flrp  who  were  members  of  said  i 
Board  of  Trade,  and  on  July  2.  1883,  a  meet- 
ing of  Boch  creditors  of  said  firm  was  held, 
and  said  recelrer  submitted  to  such  cred- 
itors, on  behalf  of  said  firm  a  proposition  of 
settlement  in  words  and  flgares  following,  to  i 
wit:  *H3htcago,  111.,  July  2nd,  1883.   To  the 
Creditors  of  the  Firm  of  McGeoch,  Bverii^ 
ham  dc  Co.,  Represented  upon  the  Board  of 
Trade  of  the  City  of  Chicago:  We  submit 
the  following  proi>08ltlott  of  compromise,  to 
be  received  by  each  creditor  in  full  settle- 
ment  and   liquidation   of   all  unsecured 
olalms,  and  the  deScieucIes  upon  all  secur- 
ed claims  after  applying  tbe  margins  and  { 
collaterals  up  as  security  therefor:  Prorld-  ' 
«d,  this  propoRltton -shall  not  be  binding  up-  i 
<in  us  until  each  and  all  of  said  creditors  i 
have  signified  their  acceptance  hereof  by  | 
signing  tlie  acceptance  bereunder  written.  ] 
'PropoiEritlou:  We  will  pay  50  cents  upon  the  ; 
dollar  in  cash  within  10  days  from  the  date 
of  the  said  acceptance  hereof.  The  amount 
of  each  claim  to  be  settled  and  adjusted  by 
John  R.  Bensley,  recelrer:  Provided,  that  If  ' 
said  Bensley  and  any  creditor  cannot  agree 
as  to  the  amount  of  any  claim,  then,  and  in 
«Tery  such  case,  the  amount  of  such  claim 
shall  be  determined  by  the  board  of  arbitra- 
tors of  said  Board  of  Trade  In  tbe  mode  pre- 
scribed by  the  rales  of  said  board.  Re- 
spectfully submitted,  HcGeocb,  ETciingham 
A  Go.'    *We,  the  understgned,  creditors  of  , 
the  finn  of  Mc<,ieoch,  Everlngham  &  Co.,  in  , 
consideration    of   the   prompt    settlement  ! 
above  proposed,  and  to  avoid  litigation,  here- 
by accept  the  above  settlement  as  afore- 
mid*  [Signed  by  the  plaintiff  July  20,  1SS3]." 
Which  Bald  contractof  comiiromlse  was  sign- 
ed by  all  of  said  creditors,  including  said 
plaintiff.    (7)  That  afterwards,  and  on  Au- 
gust 23,  1883,  the  plaintiff  executed  and  de- 
livered to  said  receiver  an  Instrument  in 
writing,  in  the  words  and  figures  as  follows, 
to  wit:   "No.  183.    Chicago,  111.,  Aug.  25th, 
1SS3.    Peter  McGeoch.  George  S.  Everlng- 
ham, Frank  A.  Crittenden,  John  H.  Pcftcook, 
and   William   R.  Harvey,  comprising  tbe  i 
firm  of  McGeoch,  Everlngham  &  Co.,  being 
In  falling  circumstances,  and  unable  to  iHiy 
their  debts  in  full:   Now,  In  consideration 
thereof,  and  of  the  receipt  of  the  sum  of  t 
money  hereinafter  named,  the  undersigned 
•creditors.  Continental  National  Bank  of  Chi- 
cago, hereby   acknowledges   recei)it  from 
them,  by  the  hand  of  John  R.  Bensley,  re- 
-ceiTcr  in  chancery  of  their  estate  and  ef- 
fects, of  the  sum  of  f25.916.97,  as  a  full 
-compromise  and  adjustment  of  the  validity, 


and  In  final  settlement,  satisfaction,  and 
discharge,  of  all  dalms  and  demands  of  tbe 
undersigned  against  said  firm  and  Indlvldii- 
ala  ^25,916.97.  John  C.  Black,  Cashier, 
Creditor."  (8)  That  said  receiver  paid  tbe 
creditors  of  said  firm,  including  the  plain- 
tiff, said  SO  cents  upon  the  dollar  of  their 
reqieettve  claims,  and  procured  from  all  of 
tb«n.  Including  said  plaJntift.  a  release  of 
the  debt  of  said  firm  and  Its  in^Tidoals, 
and  a  dismissal  and  discontinuance  of  va- 
rious salts  and  rarlons  garnishee  attach- 
ment proceedings  which  certain  of  the  cred- 
itors bad  brought  against  said  firm  and  said 
Wells.  (9)  That  tbe  first  above  mentioned 
agreement  was  circnlated,  and  signatures 
thereto  procured,  by  a  committee  of  cred- 
itors appointed  at  the  afbresaid  meeting  of 
the  creditors,  held  July  2,  1883,  and  that,  at 
tbe  time  of  and  prior  to  the  execution  of  the 
aforesaid  agreement  of  composition,  and  the 
aforesaid  release,  the  said  receiver,  Bensley. 
made  no  false  or  frandulent  statements  or 
representations  In  respect  to  tbe  assets  or 
liabilities  of  the  financial  condition  of  sal*^- 
firm  or  of  said  Wells.  Tb»  tenth  and  eltf- 
enth  findings  are  substantially  the  same  as 
tbe  fourth  and  fifth  findings  of  the  Jury.  (12) 
That  Peter  McGeoch  did  not,  at  any  time 
between  July  2,  1883,  and  the  signing  of  tbe 
composition  by  William  Toung  &  Co.,  prom- 
ise to  pay  said  firm  of  William  Toung  &  Co. 
In  tan.  (13)  That  the  giving  by  said  Wells 
•f  a  mortgage  to  the  National  Bank  of 
America  upon  his  Individual  property,  pri- 
or to  July  2,  1883,  as  additional  securlly  for 
bis  liability  upon  the  indebtedness  of  3tc- 
Geoeta,  Everlngham  &  Co.  to  said  bank,  con- 
stituted no  fraud  upon  tbe  plaintiff  or  the 
other  creditors  of  said  firm  of  McOeoch. 
Everlngham  &  Co.  In  the  procurement  of  Its 
and  their  signatures  to  either  said  compo- 
sition agreement  or  said  contract  of  relcaitc. 
That  neither  said  McGeoch,  Everlngham  & 
Oo.  nor  said  Wells  requested  said  Bank  of 
North  America  to  sign  said  composition 
agreement  but  said  bank  voluntarily  signed 
the  same,  and  received  the  50  per  cent,  pro- 
vided for  in  the  compromise,  from  the  re- 
ceiver of  said  firm,  before  resorting  to  or 
realiclng  upon  the  said  mortgage  given  by 
■aid  Wells  as  additional  security  for  the  in- 
debtedness of  said  firm.  (14)  That  no  fraud 
was  used  in  the  procurement  of  the  signa- 
tures of  said  plaintiff  to  said  composition 
agreement,  and  that  there  was  no  fraud  la 
the  procurement  of  tbe  contract  of  settle- 
ment and  release  dated  August  25,  18^;^ 
(15)  That  tbe  plalnUff  did  not  dlsjDOse  of  the 
lard,  pledged  to  it  as  collateral  security  for 
tbe  notes  In  suit,  in  good  faith,  nor  did  the 
bank  dispose  of  said  lai-d  in  the  exercise  of 
ordinary  care  and  prudence.  (IG)  That  the 
plaintiff  realized,  and  credited  upon  the 
notes  In  suit,  on  account  of  said  collaterals, 
a  sum  considerably  less  tban  could  have 
been  realized,  had  it  disposed  of  said  col- 
laterals in  good  faith  and  the  exercise  of 
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Mdlnaiy  care,  and  tbat,  If  aaid  bank  baa 
dlqMwed  of  aald  collaterala  in  cood  falt^ 
tad  In  the  exercise  of  ordinary  care,  It 
would  hare  realised,  wltb  what  was  receiv- 
ed from  the  recetver,  nH»«  than  enough  to 
bare  paid  in  full  One  nld  indebtedness  of 
IfcGeoch,  Breilncbam  ft  Ck».  (17)  Tbat  tbe 
daima  set  19  In  tbe  equitable  conaterdaUn 
of  Peter  McOeocb  and  Daniel  Wells,  re- 
ipectively.  arose  out  of  the  tranaacUon  set 
ont  in  tbe  comidaint,  and  are  connected 
with  tbe  subject  of  this  action,  and  that  all 
•ndi  clalns  were  by  the  parties  to  this  ac- 
tion, on  August  25,  folly  and  fairly 
comprraiised  and  adjusted,  and  that  a  final 
settlement  and  satisfaction  tliweof  was  had, 
aod  that  said  defendants  are  not  entitled  to 
recover,  i^n  the  said  equitaUe  counter- 
claim, any  Judgment  for  mooey  acalnst  said 
plainUtf*  sad  that  said  compromise  aad  a4- 
Justaseot  casiMt  be  avoided  In  tills  ««tIOB. 
(18)  That  tbe  credlbMV  of  aald  McGeock,  Bv- 
eringhaa  *  Co.,  inelttdinc  tbe  plalutlff, 
knew  that  said  defendant  Wells  bad  agreed 
to  Cvnish  9'^23,O0U  out  of  his  own  funds  for 
the  iMicpose  of  eVectinir  >aid  compromise 
with  said  im,  which  sum  said  Wells  did  so 
fumi^,  and  tbe  same  was  used  as  a  luurt  of 
the  moneys  disbursed  by  said  receiver  In  tbe 
payment  of  jSO  per  cent  of  tbe  indebtedness 
of  said  Onn.  and  thereby  said  plaiotia  Is 
estopped  from  questionlag  ssid  composition, 
or  divuti^  its  validity:  aad  tbat  tbe  eqai- 
talile  estoppel  pleaded  by  said  Wells  is  well 
establisbed  aad  sustained  by  tbe  evidenoe 
as  to  each  cause  sf  action  set  forth  in  tbe 
couiklaint  (19)  Tbat  said  Wells  was  not 
gaiUy  of  any  fra«d,  which,  it  is  claimed, 
invalidated  the  composUlos.  (20)  That  tbe 
d^  apSB  vhicb'  this  action  was  broi^ht 
was  fally  -and  faliiy  eompromlsed  and  re- 
leased by  virtue  of  tike  oompositiou  of  July 
2,  1S83,  and  the  contract  of  release  of  Au- 
gust 23,  1S83,  which  was  signed  by  said 
plaiutUf. 

And,  as  conclusions  of  law  the  court  found, 
in  effect:  (1)  That  the  compositU>u  agree- 
ment of  July  2,  1883,  and  the  release  exe- 
cuted by  the  plaintiff,  August  25,  liUSS,  above 
ftirth.  fully  released  and  discharged  tbe 
plaintiff's  entire  claim,  and  tbat  there  was 
no  fraud  In  the  malciag  or  procurement  of 
either  of  the  same.  (2)  That  tbe  defeudauta 
Peter  McGeoch  and  Daniel  Wells  are  not 
entitled  to  recover,  on  the  equitable  couuter- 
dalm  set  forth  Id  their  respective  ausweie, 
any  Judgment  fur  money  against  the  plain- 
tiff. <3)  Tbat  aaitl  plointiff  is  estopped  from 
questioning  the  validity  of  said  cotuposition 
agreement  and  aaid  contract  of  release, 
atwve  set  forth,  as  against  said  Wells,  and 
tbat  said  Weils  is  entitled  to  Judgment 
against  said  plaintiff,  upon  this  defense,  dis- 
missing said  action  as  to  said  Wells.  (4) 
Tliat  Judgment  be  entered  in  favor  of  tbe 
defendants,  dismissing  tiie  plaintiff's  com- 
plaint, and  for  their  respective  costs  of  this 
action,  to  be  taxed.  From  tbe  Judgment  an- 
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tered  tbereoa  accordingly,  the  plaintiff 
brings  this  appeal. 

Van  Dyke  &  Van  Dyke,  for  appellant.  Mil- 
ler. Koyes  &  Miller.  Wells,  Brlgham  &  Up- 
bam,  and  John  T,  Flsta,  for  respondents. 

GASSODAT.  O.  J.  (after  stating  the  facts). 
For  years  prior  to  June  16, 1883.  the  firm  of 
McGeoch,  Everingham  &  Go.  conducted  an 
extensive  business  as  brokers  and  commis- 
sion men  on  tbe  Board  of  Trade  in  Ghlcago, 
and  bad  a  paid-in  capital  of  $150,000,  of 
which  the  senior  member,  Peter  McGeoch, 
had  contributed  one  half,  and  tbe  other  four 
members  of  the  firm,  who  are  named  as  de- 
fendants herein,  but  none  of  whom  were 
served  with  the  eummons  or  appeared  In  this 
actk>n.  contributed  the  ether  half.  During 
the  time  mentloBed,  Peter  McGeoch  resided 
in  Milwaukee,  and  conducted  business  there 
on  bis  own  aoeouzit.  FV>r  some  time  prior  to 
the  lard  deal  In  question,  Pet«-  VloGeoch  and 
the  defendant  Wells  had  Jointly  oonducted 
wheat  aad  other  deals,  through  the  firm  ef 
McGeoch,  Evertngham  St  Go.  as  their  brokers 
and  commissioa  men,  on  the  Board  of  l^ade 
in  (Chicago,  and,  as  a  result  of  such  deals, 
Peter  McGeoch  and  Welte  each  had  a  large 
balance  to  his  oerseaal  credit  with  the  firm 
of  McGeoch,  Everiagliam  &  CkL,  the  amount 
80  to  tbe  credit  of  W^s  being  upward  of 
$200^.  WhUe  things  were  in  suc4i  condi- 
tion, and  about  FelHWty,  1883,  Peter  Mc- 
Geoch and  Wells  oonoeived  tbe  project  ef 
creatiag  a  cara&e  In  tbe  Chicago  market  00 
lard,  and  for  tliat  purpose  tbey  jeiatly, 
throqgk  the  Arm  of  McGeodi,  Everiagham 
ic  GoL.  commenced  and  continued  buying  ap 
tbe  eatlre  lard  praduct  of  tbe  Chlaa«o  mar- 
ket, and  a  gnat  deal  more,  and  In  doing  so 
catered  Into  aomerous  contracts  Cor  the  de- 
livery of  lard  in  Jane  and  July,  1883.  Tbe 
ext«it  f>f  such  purchases,  according  to  tbe 
testimony  of  McQeoch,  exceeded  200,000 
tierces,  and  tbe  liabilities  thereby  lacuned 
were  several  mllllona  of  dollars.  None  of 
such  purchases  or  contracts  were  made  ki 
the  name  of  McGeoch  and  WeUa,  but  In  the 
name  of  UcGeoch,  Eveiingham  &  Go.,  and 
i  appeared  la  their  books  under  an  account 
1  known  as  "41";  and  all  warehouse  receipts 
I  were  takes  In  the  name  of  McGeoch,  Ev«-- 
I  ingfaam  it  Co.  In  making  sudh  purchases. 
McGeoch,  Everingtaam  &  Go.  bad  borrowed 
from  several  banlEa.  inchidlog  the  plaintiff 
bank,  f  3,000,000,  and  bad  secured  tbe  pay- 
ment tbereof  to  the  respectlTO  banks  by  de- 
poEdting,  as  collateral  security  therefor.  wai«- 
iMHse  receipts  so  taken  by  them.  Tbe  loans 
so  made  by  tbat  Ina  ftom  Uie  plaintiff  bank, 
and  by  It  placed  to  tbe  credit  of  that  firm, 
aggregated  f  5O0i,O0O.  ukd  tbe  warehouse  re- 
ceipts so  d^)osited  by  thew  with  tbe  plain- 
tiff, as  collateral  security  tbwefor,  were  for 
15.000  tierces  of  cash  hud;  but.  as  indknted 
In  the  foregoing  statement,  eacb  of  tbe  four 
notes  held  by  the  plaintiff  were  indorsed  or 
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stgned  by  WdlB  and  Peter  McGeocli,  respec- 
tlvely,  BO  as  to  make  them  each  penonaUy 
liable  to  the  plaintiff,  under  the  law  of  Il- 
linois. B8  makers  or  gttarantors.  Unable  to 
borrow  more  money  or  longer  conduct  their 
buslnestt,  the  firm  of  McGeoch.  Everingham 
&  Co.  failed,  June  16,  1883. 

Prior  to  such  failure,  and  pending  the  lard 
deal,  and  for  the  pnrpoae  of  continuing  the 
same,  McGeoch  and  Wells  had  borrowed  from 
banks,  on  their  own  account,  and  sent  to 
McGeoch,  Everlngham  &  po.,  f950,000,  of 
which  amount  Wells  had  contributed  ¥676,- 
000,  and  Peter  McGeoeb  had  personally  con- 
tributed the  balance.  Thereupon,  and  on  the 
same  day.  Henry  Botsford,  a  creditor  of  Mc- 
Geoch, Breringham  &  Co.,  and  one  of  the  di- 
rectors of  the  i^ntlft  bank,  commenced  a 
suit  In  equity  In  the  superior  court  of  Cook 
county.  111.;  and  such  proceedings  were  had 
therein  that  one  John  R.  Bensley  was  ap- 
pointed a  receiver  of  all  the  property  and  as- 
sets of  that  firm.  June  IS,  1883,  Bensley 
qnallfled  as  such  recelrer,  and  it  appears: 
That  he  at  once  took  possession  of  such  prop- 
erty and  assets,  and  the  ofBce  of  McGeogh, 
Brerlngham  &  Co.,  and  at  once  commenced 
Investigating  the  affairs  of  the  firm,  and  con- 
tinued such  Investigation  about  a  week,  be- 
fore he  could  approximately  ascertain  the 
probable  amount  of  the  property  and  assets 
upon  which  be.  as  such  receiver,  conld  real- 
ize. Tbst,  after  he  liad  so  ascertained,  and 
consulted  bis  attorney,  he  appears  to  have 
concluded,  of  bis  own  volition,  to  interview 
the  parties,  with  the  view  of  obtaining  a  set- 
tlement That,  through  the  Intervention  of 
a  Chicago  member  of  the  firm  of  McGeoch, 
Brerlngham  &  Co..  he  obtained  an  interview 
with  Peter  KcGeorh  and  Wells  at  Milwaukee 
about  June  25.  1883.  That  such  meeting  was 
not  solicited  by  either  McGeoch  or  Wella. 
That  be  proposed  that  McGeoch  and  W^ls 
should  raise  half  a  million  dollars,  and.  If 
they  would  do  so,  be  would  undertake  to 
dear  the  wreck,  and,  ff  possible,  settle  with 
the  parties  at  60  cents  on  the  doliar.  "Hiat 
finally  he  agreed  that.  If  McGeoch  and  Wells 
would  promise  to  raise  f4S0,000  In  money, 
promptly,  he  would  undertake  to  effect  a  set- 
tlement and  procure  releases  from  all  the 
creditors.  Thnt  neither  Wells  nor  McGeoch 
submitted  any  proposition,  and  that  nether 
authorized  him  to  make  any  statement  on 
their  Iiehair  with  respect  to  their  financial 
condition.  That  he  thoeupon  returned  to 
Chicago  imd  commenced  getting  the  data  for 
a  statement  to  be  made  to  the  cn>ditors. 
That  he  caused  It  to  be  announced  upon  the 
Board  of  Trade  that  there  would  be  a  meet- 
ing of  the  creditors  of  McGeoch,  Everingfasm 
ft  Co.  held  in  the  cflU  board  of  the  Board  of 
Trade  on  the  afternoon  of  July  2. 1883.  That 
he  attended  and  presided  at  that  meeting. 
That  he  read  to  the  meeting  a  written  state- 
ment he  had  i>reTiously  prepared,  to  the  effect 
that  ^he  affairs  of  the  firm  were  In  grrat  con- 
fusion; "that  the  amount  due  the  trade  ut 


the  time  of  the  faUure  was  $1,803,381.58,  de- 
ducting margins  surrendered  and  to  be  sur- 
rendered tp  the  members  of  the  board,  fl,- 
1&4.»11.21;  •  •  •  that  the  notes  of  the 
firm  at  the  various  banking  Institutions 
amount  ta  $3,050,000.  secured  by  the  depoidt 
of  lard  as  collateral;"  that  ns  near  as  he 
could  estimate,  the  net  proceeds  of  the  lard 
would  be  $3,800,000,  "leaving  a  net  deficit 
due  the  banks  of  $1SO,000,  which,  added  to 
the  amount  to  the  members  of  the  board, 
leaves  their  unsecured  liabilities  (1,344,011.- 
21;"  that  be  had  not  taken  the  country  ac- 
counts into  consideration,  as  be  assumed 
that  the  amount  due  from  the  country  would 
provide  for  the  Indebtedness  to  the  country; 
that  he  had  in  hinpossessloncashand  cash  as- 
sets aggregating  a  trifle  over  $200,000  in  val- 
ue; that  he  had  an  Interview  with  McGeoch. 
his  friends,  and  attorney,  at  Milwaukee;  that 
he  had  finally,  and  after  much  hesitation 
on  the  part  of  McGeoch's  friends,  recdved 
his  promise  that,  if  an  entire  settlement  of 
the  Indebtedness  of  the  firm  conld  be  made, 
he  would  "raise  $450,000  In  cash  Immediately 
upon  the  acceptation  of  the  compromise"; 
that  that  would  give  hiro  $600,000,  or  nearly 
50  cents  on  the  dollar  of  the  entire  unsecured 
indebtedness;  that  the  firm  therewith  sub- 
mitted a  proposition  to  pay  00  per  cent.  In 
cash  If  all  the  creditors  would  sign  the  agree- 
ment; that  such  settlement  would  Involve 
the  necessity  of  dismissing  all  suits,  attach- 
ments, and  injunctions,  in  order  to  raise  the 
money  upon  the  property,  but  that  the  at- 
tarJiments  on  the  real  estate  need  not  be  re- 
leased until  they  were  ready  ta  exchange  the 
papers  for  the  mone>-;  that  be  had  secured 
the  best  praposltiun  possible;  that  he  was 
fuUy  satisfied  that  if  the  proposition  was  not 
accepted  promptly,  the  creditors  would  never 
receive  anything  like  the  amount  thusoffered; 
that  no  compromise  would  be  entered  Into 
that  did  not  Inr^rfve  the  acceptance  by  all  the 
creditors;  that  Wells  did  not  appear  as  a 
partner  In  the  fli-m,  and  that  his  name  did 
not  appear  upon  the  books,  but  It  was  con- 
ceded that  he  had  some  unileflnetl  interest 
with  McGeoch.  personally.  In  lard  through 
the  house;  tliat  Wells  was  reputed  to  be 
wealthy,  but  that  he  was  75  years  old.  and 
had  heavy  liabilities,  then  due  or  about  to 
become  due,  to  which  he  had  pledged  near- 
ly all  his  available  property;  that  he  there- 
with submitted  to  them  "the  pn^sltion  ta 
McGeoch,  Everingham  &  Go.  in  the  above 
compromise"  for  their  signature  (which  prop- 
mltlon  is  set  out  In  full  In  the  sixth  finding  of 
fact  In  the  fbregoing  statement);  that,  when 
all  had  signed,  be  would  use  every  possible 
effort  to  obtain  the  money  promptly,  and 
make  immediate  distribution  of  the  same; 
that,  "should  the  proixwltion  fall  of  being  ac- 
cepted." It  was  his  "candid  Judgment  that 
the  $4.V),fl(¥)  promised"  would  "never  be  real- 
iaed";  and  that  the  matter  would  *Vmly  ter- 
minate after  long,  vexatious,  and  fruitless  Ut- 
igatiuu."  Thut  thereupon  Alexander  Geddes, 
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C  D.  Hammd,  and  O.  J.  Zlnger  were  noml- 
Dated  by  persoDS  In  the  croivd  to  act  as  a 
committee  on  behalf  of  the  creditors  (or  the 
purpose  of  aecuiing  tbe  Blgnatures  of  tbe 
creditors  of  McGeoch,  Ererlngham  &  Co. 
Tlut  he  put  the  motion,  and  It  was  carried, 
and  that  committee  circulated  such  propo- 
sition of  compromise.  That  the  same  had 
l>oen  signed  by  nearly  all  the  creditors  of  tbe 
firm  represented  on  the  Board  of  Trade  on 
and  prior  to  July  16,  1883.  That,  about  that 
time,  McOeoch  paid  to  the  receiver  ^225.000, 
as  promised,  and  about  July  19,  1883,  Wells 
paid  the  $225,000,  as  promised,  and  he  and 
McGeoch,  In  consideration  thereof,  received 
from  McGeoch,  Elveringham  &  Co.  a  full  re- 
lease and  discharge  from  any  and  all  liabili- 
ties. That,  np  to  that  time,  the  receiver 
realized  from  the  assets  of  McGeoch,  Ever- 
Ingham  &  Co.  about  9300,000.  That  the 
plalntlfr  signed  tbe  proposition  of  compro- 
mise July  20,  1883,  and  appears  to  have  been 
the  last  creditor  to  ^u.  That,  from  the 
time  of  such  failure  to  the  time  of  slgninfr 
such  compromise,  five  of  the  nine  directors 
of  the  plaintiff  bank  were  members  of  the 
Board  of  Trade,  and  the  plaintiff's  cashier 
was  on  the  Board  nearly  every  day.  That 
the  great  bulk  of  the  creditors  were  paid  by 
the  receiver,  and  were  given  tbetr  release 
and  discharge,  on  or  about  July  21,  1883. 
That,  July  28, 1883.  the  plalntirs  board  of  di- 
rectors passed  a  resolution  to  accept  the  50 
cents  on  the  dollar,  and  rdease  the  firm  of 
McOeoch,  Bverlngham  &  Co.  That  August 
25,  1883,  the  plaintiff  sent  to  the  receiver  a 
statement  purporting  to  give  the  amount  it 
had  realised  on  the  sale  of  the  lard  held  by  It 
as  collateral,  from  which  It  appeared  that 
there  was  still  due  the  plaintiff  $51,833.&4, 
and  thereupon  the  receiver,  In  pursuance  and 
In  accordance  with  such  proposition  of  com- 
promise, paid  to  tbe  plaintiff  $23,01f!.97,  and 
at  the  same  time  took  and  received  from  the 
plaintiff  tbe  receipt,  satisfaction,  and  dis- 
charge set  forth  In  full  In  the  seventh  flnd- 
iug  of  fact  contained  In  the  foregoing  state- 
ment That  said  recetver  proceedings  were 
thereupon  terminated,  and  the  receiver  dis- 
charged. 

Ignoring  such  pettlement,  and  nearly  fire 
years  after  It  had  been  made,  the  plaintiff 
commenced  this  action  to  recover  the  other 
SO  cents  on  the  dollar  of  such  alleged  balance. 
McGeoch  and  W^lla  separately  answered,  set- 
ting np  such  compromise,  sntlsfnctlon,  and 
diacliarge  In  bar  of  the  action,  and  also  al- 
leged, by  way  of  equitable  conntewlalm,  un- 
necessary delay  and  bAd  faith  and  want  of 
ordinary  care  in  the  disposition  of  tbe  lard 
held  by  the  plaintiff  as  collateral  security, 
and  claiming  that  the  notes  sued  upon  were 
fully  paid,  and  asking  for  an  aocounting, 
Undn  our  statute,  the  defensive  portion  of 
the  answer  pleading  such  discharge  was 
deemed  controverted  by  the  plaintiff,  as  up- 
on a  direct  denial  or  nvoldancp.  as  tbe  case 
might  require.   Section  2G07;  T.<e8lle  v.  Keep- 


ers. 68  WlB.  123.  31  N.  W.  486.  The  result 
was  that,  upon  the  trial,  the  plaintiff  sought 
to  avoid  such  discharge  by  clftlmlng  that  Its 
signature  to  the  compromise  and  settlement, 
and  to  tbe  receipt,  satisfaction,  and  discharge, 
had  been  procured  by  fraud,  without  alleging 
any  specific  acts  of  fraud.  The  contention 
of  the  respective  parties  on  the  trial,  as  to 
such  frauds,  may  be  Inferred  from  the  nine 
questions  submitted  to  the  Jury  by  the  special 
verdict,  especially  as  neither  party  requested 
the  snbmlsslon  of  any  additional  qnestions. 
One  of  tbe  principal  clalmi^  of  fraud  Is  the 
paying  of  the  Union  National  Bank  more 
tlian  50  cents  on  the  dollar.  By  the  fourth 
and  fifth  findings  of  the  jury,  It  was,  in 
effect,  found  that  the  plaintiff  so  signed  on 
condition  that  tbe  Union  Nat  lonal  Bank 
sliould  sign,  and  that  that  bank  and  all  cred- 
itors should  accept  50  cents  on  the  dollar; 
but  they  also  found  that,  before  the  plaintiff 
accepted  the  money  and  gave  the  release,  it 
knew  that  the  Union  National  Bank  bad  been 
paid  or  secured  in  full  by  the  committee  nam- 
ed. Tills  finding  Is  challenged,  but  we  all 
thiuk  It  Is  sustained  by  the  evidence. 

Error  is  assigned  because  the  court  admit- 
ted In  evidence  a  copy  of  the  Chicago  Trib- 
une of  Sunday,  Jnly  27,  1883,  giving  an  ac- 
count of  the  payment  of  the  Union  National 
Bank's  claim  ha\ing  been  secured  In  full 
by  the  committee  mentioned  giving  their  per- 
sonal bond  for  the  same.  It  Is  admitted  that 
both  the  president  and  cashier  of  the  plaintiff 
bank  "were  accustomed  to  take  and  read  the 
Chicago  Tribune  at  that  time,  but  there  Is 
no  evidence  that  either  of  them  read  or  re- 
ceived that  particular  Sunday  Issue.  Under 
the  repeated  rulings  of  this  court,  we  must 
hold  that  the  article  was  admissible.  Young 
V.  Tlbbltts,  32  Wis.  TO;  Gilchrist  v.  Bnmdo, 
58  Wis.  200,  15  N.  W.  817.  The  fact  tliat  a 
majority  of  tbe  plaintiff's  directors  were 
members  of  the  Board  of  Trade,  that  Its  cash- 
ier was  frequently  there,  iind  the  fact  that 
such  security  in  full  of  the  Unlou  National 
Bank  became  publicly  and  generally  known 
on  the  Board  of  Trade  and  in  the  city,  were 
circumstances  admissible  in  evidence.  1 
I  Grcenl.  Bv.  S  138;  Lovejoy  v.  Spafford,  93 
[  U.  8.  430.  Thus.  It  Is  est«I»ll«he(l,  as  a  verity, 
I  In  the  case,  that  the  i)laintlff,  with  full 
I  knowledge  tliat  puymeut  to  th(^  l  ulon  Na- 
tional Bank  liad  bocn  secured  lu  futl  by  the 
committee,  accepted  the  ?2.'»,1>1U.07  as  a  set- 
tlement, aud  executed  and  delivered  the  dis- 
charge In  question,  notwithstanding  the  con- 
dition It  had  exacted  when  It  signed  the 
consent  to  settle,  as  Indicated.  Nor  do  we 
think  there  was  any  error  In  charging  the 
jury  ou  the  subject  of  notice,  as  to  such 
preference,  or  as  to  tlu-  corner  on  lard.  They 
w^ere  expressly  told  that  the  plaintiff  was 
not  chargeable  with  the  knowledge  of  Its 
dlRH^tors,  acting  as  Indlvidmils,  nor  with  the 
knowledge  ot  the  plnlntlfTB  oflicprs  having 
nothing  to  do  with  the  compromi.'ie  iind  set- 
I  tienieut.   The  court  merely  allowed  thcijury 
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to  tate  Into  eooslderatloB  tbe  clrcomstaiices 
tending  to  prore  knowledge  on  tbe  part  of  tbe 
plaintiff.  Intruding  the  mattets  mentioDed. 

2.  Anotber  specific  claim  of  fraud  litigated 
betbre  tbe  Jury  was  wbetber  WUliam  Young 
A  Co.  were  Induced  to  sign  tbe  ccmBent  to  set- 
tle bj  the  promise  of  Peter  McQeocb  to  pay 
them  In  full;  but  tbe  Jury  found  against  the 
piyiptiff  by  their  sixth  finding,  aa  Indicated, 
and  tiie  court,  by  Its  twelfth  flndlnik  fbund. 
In  effect*  that  no  such  promise  was  made- 

3.  The  mere  fact  that  Wells,  on  tbe  day  of 
tbe  failure,  June  16,  1883,  gave  to  the  Na- 
tional Bank  of  America  certain  collaterals  to 
an  indebtedness  upon  which  he  was  person- 
ally liable,  and  that  that  hank  therenfter 
voluntarily  signed  the  consent  to  settle  and 
settled  for  60  cents  on  the  dollar,  as  found  in 
tbe  thirteenth  fttnHiig,  furnishes  no  ground  for 
InTaJidating  tbe  settlement  and  discharge  Id 
question. 

4.  By  the  ninth,  fourteen th,  nineteenth,  and 
twratletb  findings,  the  court,  among  other 
things,  found,  In  effect  that  tbe  recelTer, 
Benaley,  made  no  false  or  frauduleDLt  state- 
m&xtB  or  representations  In  respect  to  tbe 
assets  or  liabilities,  or  tbe  financial  condition 
of  said  firm  or  of  said  Wells;  that  no  fi-aud 
was  used  In  the  procurement  ot  the  sl^a- 
tnres  of  the  plaintiff  to  tbe  composition  agree- 
ment; that  there  was  no  fraud  In  tbe  im- 
curement  from  the  plslntlff  of  the  contract 
of  settlement  and  release,  dated  August  25, 
1883;  that  Wells  was  not  guilty  of  any  fraud 
whicli,  it  Is  claimed,  invalidated  tbe  composi- 
tion; that  the  di^t  v^oa  which  this  ai'titm 
was  brought  was  tvUy  and  fairly  compro- 
mised and  released  by  the  composition  of 
July  2,  1883,  and  tbe  c>outmct  of  release  of 
August  25,  1883,  slgued  by  the  plslutiff.  Ceiv 
talnly,  as  indicated,  the  statements  made  by 
Benslcy  to  tbe  Board  of  Trade  were.  In  tbe 
main,  general  and  not  specific,  and.  tmn  his 
known  limited  acquaintance  with  tbe  affairs 
of  the  firm,  must  have  been  made  and  under- 
stood as  a  mere  estimate  oropinion, — especially 
as  he  bad  premised  bis  statemeutswltboliaer' 
vatlona  to  the  effect  that  be  found  the  af- 
fairs of  tbe  firm  In  great  confusion;  that, 
as  ckue  as  might  then  be  estimated,  be  found 
things  BO  and  so;  that  the  country  accounts 
were  not  yet  fully  ascertained,  but  were  as- 
sumed to  be  so  and  so;  and  other  expressions. 
Mosher  v.  Post,  80  Wis.  602,  02  N.  W.  516. 

0.  Such  are  all  tlie  claims  of  fraud,  bearing 
upon  the  validity  of  the  compromise  and  set- 
tlement, submitted  to  or  determined  by  the 
trial  court  or  Jury.  Nevertheless,  It  is  stren- 
uously contended  tbat  inich  compnxuise  and 
settlement  should  be  declared  void,  and  no  bar 
to  this  action,  by  reason  of  evidence  In  the 
case  to  the  effect  tbat  July  19,  1883.  Beusley. 
as  reoelvtf,  gave  a  check  payable  to  the  or- 
der of  Flower,  Remy  &  Oivgory.  attorneys  for 
George  C.  Eldridge  &  Co.,  for  $46,071.84,  be- 
ing one-bolf  of  tlie  Indebtedness  due  them, 
and  the  same  was  placed  to  tbe  credit  of  such 
attorneys  In  tlie  First  National  Bank;  that 


Ml  the  same  day,  be  gave  aBotlMr  cbeck  pay- 
able to  the  ordw  of  Pool,  Kent  &  Oo.  £or  %i2r 
668.12,  being  one-half  of  tbe  IndebtedaesB  due 
them;  that  five  or  six  days  aftMwaid^  Bens- 
1^.  as  such  recover,  g^re  a  check,  payable  to 
George  C.  Eldridge  &  Ca,  or  order,  for  $S.- 
500,  and  another  cbeck,  payable  to  Pod.  Kent 
&  Co..  for  $8,500;  that  "the  checks,  represent- 
ing $8,500  each,  were  glvoi  to  these  firms  in 
payment  for  attorneys*  fees,  wbii  h  i  hey  claim- 
ed to  Iiave  locnrred  In  the  attacbment  suits 
that  liad  been  cmnmenced,  and  whlcb  tbey 
released  upon  «on£tttion";  tbat  be  "paid  tbe 
$3,500  to  each  firm  because"  be  "thought  it 
was  Just  and  equitable,  and  that  tiiey  sbonU 
be  recompensed  for  tbe  expense  already  In- 
cmred,  and,  in  general,  to  get  akii^  with 
the  composition";  that  he  paid  such  attot^ 
Beys'  fees  on  his  own  jvAgcaeot,  and  not  by 
the  authority  or  divectiw  of  ^ther  WeUs  or 
McGeocb.  It  will  be  observed  that  in  SHb- 
mittiug  the  proposition  «f  McOeodu  Bvoing- 
hani  &  Co.  to  tbe  Board  of  Trade,  July  2, 
1883.  Bensley  stated:*  "This  will  Involve  tbe 
necessity  ot  the  dismissal  of  all  suits,  attach- 
ments, and  Injunctions,  in  order  tbat  tlie 
miHiey  can  be  nUsed  upon  the  ^rafierty.  Tte 
attachments  <m  the  real  estate  will  not  nec- 
essarily, have  to  be  relMsed  until  we  are 
ready  to  exchange  the  popns  for  tbe  money." 
wtd  tbe  written  "proposition  of  compromise" 
of  the  firm,  so  submitted  and  rigiied  by  the 
creditors,  was  exyresdy  "In  fall  settlement 
and  liquidation  of  all  unsecured  ^iins.  sad 
the  deflctracies  upon  all  secured  ^laia,  after 
aH»lying  tbe  margins  and  ccdlaterata  ««>  as 
security  therefor."  Accoidlngly,  Uie  pJoin- 
tlff  neceived  100  cents  on  a  di^r  of  Its 
daims,  to  the  smouat  of  nearly  $430,^0,  1^ 
virtue  of  tbe  hurd  It  held  as  coUataol.  But 
it  Is  contended  that  It  does  not  appear,  tntm 
I  competent  erideooe,  that  tbe  $3,500  so  paid, 
in  each  of  tlw  two  cases  mentkmed,  was  re- 
ceived by  the  attorneys  of  said  finn,  reqiec- 
tlvely,  as  and  for  attorneys'  fOes,  or  to  thieve 
any  of  the  pxofiertj  of  McGooeb,  Evertaifcbam 
&  Co.  from  such  attachments;  but  as  Indi- 
cated, tlie  plaintiff  proved  that  It  was  paid  for 
that  purpose,  and  there  is  no  evidence  to  the 
contrary,  nor  that  George  O.  Eldridge  &  Co. 
or  Pool,  Kent  &  Co.  rec^ved  any  loore  than 
50  cents  on  tbe  dollar.  Besides,  It  does  af- 
firmatively arawar  that  the  attorneys  of 
George  C.  Eldridge  &  Co.  actuaUy  received, 
and  placed  to  their  credit  In  the  bank,  the 
whole  amount  intended  fw  tlieir  client  A 
month  after  these  transactions,  as  we  have 
already  seen,  tbe  plaintiff,  with  full  knowl- 
:  edge  that  paymeitf  hod  been  secured  in  fnU 
!  to  the  Union  National  Bank,  acc^ited  pay- 
ment and  gave  the  ^sehaiKOi  in  acoordanoe 
with  the  compromise,  and  thus,  in  the  most 
emphatic  way,  cmidoned  the  supposed  fraud. 
Tbe  discharge  should  not  be  set  aside  i>y  rea- 
son of  the  payment  of  socb  attomey'a  fees. 
Clevehind  v.  Richardson,  132  U.  B.  818.  10 
Sop.  Ct  100;  Bank  v.  Blake.  142  N.  X,  404.  ST 
N.  E.  519;  Way  v.  Langle^,  15  Ohio  St  392. 
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It  IB  to  be  remembered  that  the  burden  of 
proving:  any  and  all  fraudulent  preferences 
was  npOTi  the  plaintiff;  that.  If  It  relied  upon 
those  transacUoos,  or  either  of  them,  or  any 
other  transaction,  not  named,  to  establish  such 
preferences,  fairness  required  that  It  should 
have  apprised  the  defendants  of  the  facts  up- 
on the  trial,  by  at  least  requesting  the  court 
to  submit  the  question  of  such  preference  to 
the  jury,  especiaUy  as  the  plaintiff's  pleadings 
fall  to  allege  any  fraud.  For  this  court,  In  a 
complicated  case  like  this,  to  review  every 
claim  of  fraudulent  prefeirence,  though  noi 
specifically  presented  to  nor  determined  by  the 
trial  court  or  jury,  would  be  to  Inaugurate  a 
new  departure  in  practice,  which  would  not 
only  be  erabarrassiiig  and  misleading  to  the 
bench  and  bar,  but  tend  to  defeat  the  ends  of 
justice.  And  certainly  such  jmctlce  should 
not  prevail,  where,  as  here,  there  are  general 
flndlngs  of  the  trial  court,  covering  all  similar 
qnostifHis,  against  the  party  asking  for  such 
review.  This  court  has  frequently  held  that 
the  failure  to  request  the  submission  of  par- 
ticular questions  was  a  waiver  of  any  objec- 
tion on  the  RtoanA  of  such  failure.  Schultz  v. 
Railway,  48  Wis.  375,  4  N.  W.  809;  Hrouska 
V.  Janke,  66  Wis.  252,  28  N.  W.  166;  Kenyon 
V.  Kenyon.  72  Wis.  234,  89  N.  W.  361;  Wright 
V.  Muivaney,  78  Wis.  89,  40  N.  W.  1045.  There 
is  DO  pretense  tbat  the  venUct  and  findiDgs 
do  not  cover  all  the  material,  controvert<>d, 
and  Iflsnablo  facts;  but  the  claim  Is  to  the 
effect  that,  althouj^rh  the  Jury  and  court  found 
there  was  no  fraudulent  pr^erence,  as  to  any 
at  the  qieclflc  transactions  determined,  yet 
that  there  woe  other  transactions  from  which 
sach  preference  mtfrht  have  been  fonnd.  bad 
the  same  been  submitted  and  determined. 

6.  We  find  no  evidence  In  the  record  that 
WcUa  or  McGeoch,  before  or  at  the  time  of  the 
Mttleno^  and  discharge  in  question,  had  any 
fenowlcdee  or  lofonnatlOB  *liat  Bcnsley,  or 
the  ctnnmittee,  or  anyone,  gave  or  agreed,  or 
promised  to  give,  any  more  than  60  cents  on 
fbe  dollar  on  any  miaecared  indebtedness  In 
favor  of  ciedltacs  iqwesented  upon  the  Board 
at  Trade  ot  the  dty  of  Chicago;  much  less, 
that  they-  anthortsed  ot  consented  to  such 
preference.  But  It  Is  vigorously  contended, 
by  the  aUe  connsel  for  the  plalntUE,  that  such 
authorl^.  consent,  <x  knowledge  Is  nndeues* 
WU7  order  to  avoid  the  settlement  and  dls* 
charge.  This  Is  put  upon  the  broad  ground 
that  the  transactliNi  In  qnestkm  was,  in  legal 
contemplattoB,  a  composition  with  creditors, 
pure  and  simple.  If  such  was  the  true  nature 
of  the  txansactloK,  then  there  Is  much  force  In 
the  argnmcut  of  counsel  based  upon  such  as> 
■unqttloD.  This  makes  it  necessaxy  to  am- 
slder  what  is  meant  by  such  composition,  and 
the  ctonentB  entering  Into  the  same,  and  the 
priDdple  upon  which  soch  compotitlon  Is  land- 
ing. A  composition  la  d^ned  to  be  **an  agrae- 
ment,  made  upon  a  sofficlent  conaldention,  be< 
tween  an  insolvent  ih:  emtnrrassed  debtor  and 
his  credlttHV,  whereby  the  latter,  for  the  sake 
ot  Immediate  payment,  agree  to  accept  a  divi- 
dend less  than  the  whole  amount  of  their 


dalms,  to  be  distributed  pro  rata.  In  discharge 
and  satisfaction  of  the  whole."  Black,  Law 
Diet.  See  3  Am  &  Eng.  Bnc.  Law,  385.  It 
Is  wen  settled,  as  stated  by  counsel  for  the 
plaintiff,  that  the  payment  of  a  part  of  an  un- 
disputed, liquidated  debt  does  not  discharge 
the  debt  altogether,  even  where  it  Is  expresdy 
received  In  satisfaction  of  it  Otto  v.  Klau- 
ber,  23  Wis.  471;  Lathrop  v.  Knapp,  27  Wis. 
225;  Davenport  v.  Society,  ^  Wis.  391;  Ler- 
dall  T.  ■  Insui-ance  Co.,  81  Wis.  429,  8  N.  W. 
280.  The  reason  for  this  rule  Is  that  the  pay- 
ment of  a  part  of  an  admitted  debt,  which  the 
debtor  Is  bound  to  pay,  is  no  consideration 
for  rehnquishing  the  balance  of  the  debt,  nor 
can  It  be  a  satisfaction  to  such  creditor  for  the 
whole  debt.  Id.;  BIsh.  Insolv.  p.  589,  |  480, 
and  cases  there  cited.  It  follows  that  there 
can  be  no  Nnding  composition  of  such  a  debt 
by  such  a  debtor  and  a  single  creditor.  Such 
Is  declared  to  be  the  general  rule  by  the  au- 
thor last  cited.  "An  apparent  exception  to 
the  general  rule  of  law  stated,"  says  the  same 
learned  author,  "is  found  In  the  case  of  a  com- 
posltton  by  a  debtor  with  several  or  all  of  his 
creditors,  by  which  they  agree  to  accept  less 
than  their  entire  demand.  Such  an  agree- 
ment, if  entered  Into  with  the  debtor  by  a 
number  of  credltms,  each  acting  <3d  the  faith 
of  the  engagement  of  the  others,  will  be  bind- 
ing vkpoa  them;  for  each,  in  that  case,  has 
the  undertakings  of  the  rest  as  a  conslderatloD 
for  his  own  undertaking."  Blsh.  Insolv.  p. 
591, 1  481.  To  the  same  effect,  3  Am.  &  Eng. 
Enc.  Law,  886.  This  proposition  is  abun- 
dantly supported  by  cases  there  dted.  Such 
a  composition  in  such  a  case  may  be  Unding, 
even  though  resting  In  parol.  Mellen  v,  Oold- 
•mlth,  47  Wis.  673.  8  N.  W.  562;  Gtood  v. 
Cheeeeman.  2  Bam.  A  Adc^  828;  Boyd  v. 
Bind.  1  Hurt  A  M.  947.  These  anthoriUea 
are  to  the  effect  that  the  only  craudderatlon  to 
make  such  a  eomposltlcm,  In  such  a  case,  bind- 
ing npoa  each  creditor,  ts  the  undertaking  ot 
the  other  componndtng  credltivs  to  give  up  a 
part  of  their  claim.  This  court  has  frequent- 
ly recognized  the  same  principle.  Lathnqt 
Knapp,  supra;  Davenport  v.  Society,  supra; 
Mellen  v.  Goldsmith,  47  Wis.  573,  3  N.  W. 
592.  Since,  In  such  composition,  the  only 
beneficial  consideration  to  any  creditor  to  thus 
agree  to  give  up  and  discharge  a  pMlioo  of  his 
claim,  is  a  corresponding  agreement  on  the 
part  of  the  other  credlton  to  give  up  and  dis- 
charge a  111m  proportion  at  their  reqwctlve 
dalms,  It  follows  that  any  secret  agreement 
by  the  debtor  to  pay  some  of  soch  credlton 
mwe  than  othen  Is  a  fraud  upon  sach  othera, 
which  enten  Into  and  forms  a  part  of  the  only 
otmsideratloa  upon  which  such  compoeltlon  is 
based,  and,  hence,  necessarily  avoids  the 
same.  But  see  Bank  v.  Blake,  142  N.  T.  404. 
87  N.  E.  519;  Way  T.  Langley,  15  Ohio  8t 
392;  Cleveland  v.  Richardson.  182  U.  8.  818. 
10  Sup.  Ct  100.  While  it  is  true,  as  indicat- 
ed, that  a  debtor  cannot,  for  want  ot  consider 
ation,  make  a  binding  composition  with  a  sin- 
gle creditor  of  an  undisputed  and  liquidated 
debt,  yet  It  does  not  f^Uf^^t^luQiQ^^^^osI. 
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tlon  must  necessarily  be  made  with  all  the 
creditors.  "An  agreement,  entered  into  be- 
tween a  debtor  and  aoy  number  of  his  cred- 
itors less  than  the  whole  number,  to  tabe  a 
composition  for  their  debts,  Is  binding  upcai 
those  who  enter  into  the  agreement;  but  such 
an  agreemeat,  entered  Into  between  a  debtor 
and  a  single  creditor,  is  void  for  want  of  con- 
sideration." 3  Am.  &  £!ng.  Enc.  Law,  389, 
and  cases  there  tilted.  "It  seems  to  be  fully 
settled  by  the  authorities,"  says  Mr.  Bishop, 
"that  a  composition  agreement  between  a 
debtor  and  a  poriion  of  his  creditors  Is  valid 
and  biudiDg.  The  consideration  of  the  relin- 
quishment of  a  part  of  their  claim  by  the  oth- 
ers is  snfflcient  to  make  the  promise  and  dis- 
charge of  each  of  those  who  join  obligatory." 
Bish.  Ins(riv.  p.  504,  S  4S4,  and  cases  there 
cited.  The  agreement  In  question,  therefore, 
even  if  we  assume  it  to  be  nothing  more  than 
a  composition,  was  not  void  merely  because  it 
was  not  signed  by  all  the  creditors.  The 
proposition  was  only  addressed.  "To  the  Cred- 
itors of  the  Firm  of  McGeoch,  Everingham  & 
Co.,  Represented  upon  the  Board  of  Trade  of 
the  City  of  Chicago,"  and  it  only  purports  to 
be  au  agreement  between  such  of  said  cred- 
itors as  were  unsecured. 

7.  Before  determining  the  pmrlse  nature 
of  the  agreement,  It  may  be  well  to  consider 
wliat  additional  fact  or  consideration  is  es- 
sential to  convert  what  would  otherwise  be 
a  mere  composition,  as  Indicated,  into  a  com- 
promise,  settlement,  or  accord  and  satisfac- 
tion.  Tbefle  terms  are  well  understood  by 
the  profession.  A  compromise  is  defined  to 
be:  "A  settlement  of  dlfTerences  by  mutual 
concessions."  Cent.  Diet.  "A  mutual  yield- 
ing of  opposing  claims;  the  surrender  of 
some  right  or  claimed  right  in  consideration 
of  a  like  surrender  of  some  counterclaim." 
And.  Ijjw  Diet.  The  dispute  or  opijoslng 
claims  may  arise  from  some  iincertHiiity  in 
regard  to  the  facts  or  the  law  and  the  facta 
together.  Biac-k,  Law  Diet.  A  settlement 
may  be  made  in  tiie  same  way;  and,  even 
where  there  is  no  dispute  or  controversy,  aa 
by  accounting  t<%ether,  and  striking  a  bal- 
ance, or  agreeing  upon  the  amount  to  be 
paid  upon  an  unliquidated  claim.  Id.  "Ac- 
cord and  satisfaction  is  the  substitution  of 
another  agreeroeut  between  the  parties  in 
satisfaction  of  the  former  one,  and  an  ex- 
ecution of  the  latter  agreement,*'  and  "forms 
a  complete  bar  to  any  further  action  on  tbe 
original  claim."  l  Am.  &  Eng.  Enc.  I^w,  &4. 
A  settlement  by  the  parties  of  their  mutual 
accounts  or  dealings  is  conclusive,  unless  im- 
peached for  mutual  mistake  or  the  fraud  of 
one  of  tbe  parties:  and  proof  of  such  mis- 
take or  fraud  must  be  clear  and  convincing. 
Martin  v.  Beckwlth.  4  Wis.  '219;  Wilson  v. 
Runkel,  38  Wis.  .■»32;  Klauber  v.  Wright,  52 
Wis.  313,  8  N.  W.  893;  Hoyt  v.  Mclaughlin, 
.-(2  Wis.  280,  8  N.  W.  889;  Case  v.  Fish.  VtS 
Wis.  108.  15  N.  Y.  S08;  Hawley  v.  Harran, 
TO  Wis.  381,  48  N.  W.  OTti.  "An  adjustment 
ind  compromise  of  a  bona  fide  controreny 


as  to  matters  which  are  fairly  the  subject 
of  debate  between  the  parties  at  the  time 
of  such  compromise,  each  party  acting  with 
full  knowledge  of  the  facts,  and  no  element 
of  fraud,  or  of  serious  or  injurious  mistake. 
Intervening,  will  always  be  upheld  by  the 
courts."  Kercheval  v.  Doty,  SI  Wis.  476; 
Van  Trott  v.  Wiese,  36  Wis.  439;  Zlmmer  v. 
Becker,  «6  Wis.  52T,  29  N.  W.  228;  Wood- 
ford V.  Marshall,  72  Wis.  132,  38  N.  W.  3TS; 
Hennessy  v.  Bacon,  137  U.  S.  78,  11  Sup.  Ot. 
17.  In  the  tirst  of  tbe  cases  here  cited. 
Dixon,  C.  J.,  on  page  487,  quotes  approvingly 
from  standard  authors,  to  the  effect  that  a 
compromise  of  a  doubtful  right  will  not  be 
opened  or  rescinded,  even  when  unequal  or 
harsh  in  Its  operation,  nor  where  the  only 
consideration  for  the  relinqulahmeDt  of  a 
valid  claim  on  the  me  side  is  the  abandon- 
ment of  an  Invalid  claim  on  the  other  side; 
that  "if  it  were  necessary.  In  order  to  sus- 
tain an  adjustment  of  conflicting  claims,  ti> 
determine  their  relative  validity  and  value, 
no  compromise  would  be  possible,  and  the 
uncertainty,  delay,  and  scandal  would  be  in- 
curred which  such  arrangements  are  usually 
designed  to  avoid";  that  "c<Hnpromlse8  are 
to  be  favored.  Irrespective  of  the  nature  ot 
the  controversy  compromised;  and  that  they 
cannot  be  set  aside,  because  tbe  event  shows 
all  the  gain  to  have  been  on  one  side  and  all 
the  sacrifice  on  the  other,  if  the  parties  have 
acted  In  good  faith  and  with  a  belief  of  tbe 
actual  existence  of  the  rights  which  they 
have  respectively  waived  or  abandoned. 
Hence,  when  a  compromise  has  been  fairly 
effected.  Its  validity  will  be  Independent  of 
the  merits  of  the  controversy  on  which  It  is 
founded,  and  It  cannot  be  reopened  tor  tbe 
pui-pose  or  with  the  effect  of  reviving  the 
dispute  which  It  was  meant  to  terminate." 
A  compromise  of  a  doubtful  claim  Is  a  good 
consideration  for  a  promise  to  pay  money, 
and  it  is  no  answer  to  an  action  brought  up- 
on sucli  promise  to  show  that  the  claim  was 
invalid.  Grlswold  v.  Wright,  61  Wis.  197.  21 
N.  W.  44,  and  cases  there  dted;  Hewett  v. 
Currier,  «3  Wis.  394.  23  N.  W.  884;  Saxton 
V.  McNaIr,  71  Wis.  439,  37  N.  W.  4S9;  Hen- 
nessy V.  Bacon,  137  U.  S.  78,  11  Sup.  Ct.  17. 
"The  payment  of  a  less  sum  than  tbe  de- 
mand Is  a  satisfaction  when  the  debt  Is  un- 
liquidated." Bish.  Insolv.  p.  590,  S  4S0,  and 
numerous  cases  there  cited.  "An  agreement 
by  a  creditor,  with  a  third  person,  to  accept 
from  him  less  than  the  demand  against  the 
debtor.  In  satisfaction  of  it.  Is  valid,  and  may 
be  enforced,"  and  "so  the  acceptance  of  a 
note  of  a  third  person  for  a  less  sum  than 
the  debt  due,  in  full  payment.  Is  a  bar  to  an 
action  to  recover  any  portion  of  the  debt  be- 
yond tbe  sum  st^cured  by  the  note."  Id. 
See.  also.  Brooks  v.  White.  2  Mete.  {Mom.) 
283;  Guild  V.  Butler,  127  Mass.  386;  Clark  T. 
Abbott  53  Minn.  88,  55  N.  W.  .'542.  It  may  be 
said,  In  a  general  way.  that  where  there  Is 
some  new  or  Independent  consideration,  ot 
the  creditor  recelvea  some  additional  benefit 
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or  legal  ptMBtbUi^  of  benefit  or  adrantuKe. 
to  wtalcb  he  woold  not  hare  been  entitled  ex- 
cept tot  the  new  agreement,  then  the  accept- 
anw  of  a  leaser  sum  in  full  payment  of  an 
admitted,  liquidated  debt,  will  operate  as  an 
acccod  and  satlstection;  and  Vjence,  In  the 
absence  of  fraud  or  mutual  mistake,  the 
same  Is  coDClu^ve  upon  the  parties:  Blab. 
InsolT.  p.  991,  I  480:  Jaffray  v.  Davis.  124 
N.  y.  KM,  26  N.  E.  351;  Allison  t.  Abendroth, 
108  N.  ¥.  472,  15  N.  E.  006.  In  this  last  case, 
Andrews,  J.,  In  effect  said  that,  when  the 
debtor  entws  Into  a  new  agreement  with  the 
credltOT  to  do  Bometlilng  which  he  was  not 
bound  to  do  by  tbe  original  contract,  the  new 
agreement  Is  a  good  accord  and  satisfaction, 
If  BO  agreed;  and,  hence,  that  the  accept- 
ance of  the  sole  liability  of  one  of  two  Joint 
debtors  or  copartners  in  satisfaction  of  tbe 
joint  or  partnership  debt  Is  binding  upon  the 
parties.  So  it  seems  that,  where  the  mode 
or  time  of  part  payment  la  different  than 
that  provided  for  In  the  original  contract, 
whereby  a  new  benefit  Is  or  may  be  con- 
ferred, or  a  burden  imposed,  a  new  consid- 
eration arises  out  of  the  transaction,  which 
gives  validity  to  the  agreement  of  the  cred- 
itor. Rose  V.  Ball,  26  Oonn.  392;  Jaffray  t. 
Davis.  124  N.  T.  IGO,  26  N.  B.  851;  Schwelder 
V.  Lang,  29  Minn.  254,  13  N.  W.  33;  Boyd  v. 
Moats,  75  Iowa.  151.  39  N.  W.  237;  Jaffray 
V.  Crane,  BO  Wis.  849,  7  N.  W.  300. 

a.  The  case  at  liar  Is  complicated,  but  we 
are  constrained  to  bold  that  tbe  trantuctlon 
In  question  was  something  more  than  a  mere 
composition  among  creditors,  snd  that  It  was. 
In  legal  effect,  a  compromise,  settlemnnt,  iind 
accord  and  satisfactioa,  within  the  principles 
Ktated,  especially  so  far  as  Wells  and  Peter 
McGeocb  are  concerned.  As  already  Indi- 
cated, the  immeuRe  Indebtedness  of  McGeoch. 
Gveringham  &  Co.  was  largely  Incurred  by 
the  attempt  of  Wells  and  Peter  McOeoch, 
through  them,  to  comer  the  Chicago  market 
in  lard,  and  only  fftUed  for  want  of  fnnds. 
This  is.  In  effect,  found  by  tbe  trial  court. 
The  Jury  found  that,  at  the  time  of  discount- 
ing tbe  notes  in  suit,  the  plaintiff  knew  that 
Mc<Teocb,  Everlngham  &  Co.  were  so  en- 
gaged In  attempting  to  comer  the  Chicago 
lard  market,  but  did  not  know  that  tbe  loan 
made  was  needed  and  procured  by  them  for 
that  purpose.  The  Illegality  of  such  attempt 
to  comer  the  market  seems  to  be  conceded, 
and  In  the  records  of  this  court  In  on«  case 
was  fully  demonstrated.  Wellfl  v-  McCeoch, 
71  Wis.  196,  35  N.  W.  709.  Such  want  of 
knowledge  on  the  part  of  the  plaintiff  seems 
to  have  been  regarded  as  essential  to  bar  the 
defense  of  Illegality  upon  the  merits.  To 
support  tbe  compromise,  settlement,  or  ac- 
cord and  satisfaction,— whatever  it  may  be 
called.-  It  was  only  pflsentlal  that  there  was 
ground  for  claiming  In  good  faith  that  tbe 
transaction  was  lllefral;  not  that  it  was  in  fact 
Illegal.  The  proposition  was  submitted  to  the 
creditors  as  a  conipromlflc  and  settlement, 
and  thtf  creditors  were  at  the  same  time  told 


hy  Bensley  that,  if  they  failed  to  accept  of 
the  proposition  of  Wdhi  and  HcOeodi  to 
compromise  and  aettie  upon  their  contribnUng 
1490.000,  then.  In  his  judgment,  they  would 
never  realise  as  much,  and  that  the  matter 
would  "Mily  terminate  after  long,  vexaUoua, 
and  fruitieas  Utlgatton."  Such  atatemoit 
manifestly  referred  to  the  validity  ol  the 
cUiIms  of  the  resiwcUTe  creditors  so  repre- 
BOited  im  the  Board  ot  Trade.  Of  course, 
such  creditors  must  have  had  some  knowl- 
edge or  belief  as  to  the  validity  of  their  re- 
spective dalms.  and  hence  the  advlaftblUty  of 
agreebig  to  such  compromise.  Since  the  va- 
lidity of  anch  dalms  was,  at  least,  question- 
able. It  constituted  a  good  consideration  for 
the  accord  and  satistectkm  or  settlemoit. 
There  are  other  phases  of  this  case  whlcli.  of 
themselves,  constitute  such  conslderathHL 
The  compromise  agreed  to  contemplated  the 
doing  something  by  Wells  and  Peter  Mc- 
Oeoch whidi  they  wwe  not  bound  to  do  by 
the  ort^nal  contract,  and  hence  the  new 
agreement,  when  executed,  constituted  a 
binding  accord  and  satlsfiution,  under  the  au- 
thorities dted.  True.  McQeoch  waa  a  mem- 
ber of  the  flrai  of  McGeocb,  Everlngham  A 
Co.,  the  ostensible  principal  debtors  as  to  all 
liabilities  covered  by  tlie  compromlBc;  but 
there  is  no  pretense  that  Wells  was  a  member 
of  that  firm,  or  that  bo  had  any  connectimi 
vfit^  them  other  than  ns  ludlctted.  He.  mani- 
fesUy,  occupied  the  poaltion  of  a  third  party 
to  the  transaction,  and  so  did  McGeoch,  In 
the  sense  that  a  member  of  a  firm  does  when 
he  uses  his  own  money  or  property  hy  way 
of  accord  and  satisfaction  of  hlB  firm's  debts. 
Trae,  Wells  and  McGeoch  were,  In  one  form 
or  another,  personally  liable  to  the  amount  of 
several  hundred  thousand  dollars  (Includliu? 
the  plaintiff's  claims)  of  the  indebtednesa  of 
McGeoch,  Everlngham  &  Co.  covered  by  the 
compromise;  but  It  Is  also  tme  that  such  com- 
promi^  covered  other  debts  of  that  firm  to 
the  amount  of  nearly  f400,000  for  which  Mc- 
Geoch was  only  liable  as  a  member  of  that 
firm,  and  for  which  Wells  was  not  liable  In 
any  way.  Thus,  It  appears  that  more  than 
one-quarter  of  the  $450,000  which  Wells  and 
Peter  McGeoch  personally  contributed,  in 
equal  amounts,  to  effect  that  compromise  was 
intended  to  be  uaed,  and  wus  used,  in  settling 
fhilms  for  which  McGeoch  was  only  liable  as 
a  member  of  the  firm  of  McGeoch,  Everinji- 
ham  &  Co.  and  for  which  Wells  was  not  lia- 
ble at  all.  Certainly,  a  compromise  thus  in- 
duced and  seciirwl  should  not  be  regarded 
void  as  against  Wells  and  Peter  McGeoch, 
who  furnished  moat  of  the  money  to  effect 
the  same,  and  In  the  absence  of  any  fraud  or 
deceit  on  the  part  of  either  of  them,  and  es- 
pecially in  a  suit  commenced  neariy  five 
years  after  the  compromise. 

0.  The  written  proposition,  acceptance,  and 
discharge  must  he  taken  together  in  consider- 
ing the  tnie  nature  of  the  transaction.  The 
proposition  was  for  a  "compromise,  to  be  re- 
ceived by  each  creditor  In  full  settlemenL  and 
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liquiOaUon  of  all  ansecured  (^inB|"  owned 
by  those  represeDted  npcHi  tbe  Baud  of  Trade 
Id  Chicago.  The  amount  of  each  claim  was 
to  be  "settled  and  adjusted"  by  tbe  receiver 
or  arbitrators.  The  .icceptance  In  writing  of 
such  proposition  waa  on  the  aame  paper,  and 
Immediately  below  the  same,  and  was  rigned 
by  the  plaintiff  and  other  creditors,  and  re- 
cited that  they,  as  "creditors  of  the  firm  of 
McGeoch.  KveriDgham  &  Co.,  In  cooflidora- 
tion  of  the  prompt  settlement  above  proposed, 
and  to  avoid  Uttgatlon,  hereby  [thereby]  ac- 
c-ept  the  above  settlement  as  aforesaid."  The 
discharise  signed  by  tbe  plaintiff  acknowl- 
edges the  receipt  of  $25,916.97  "as  a  full  com- 
promise and  adjustment  of  tbe  validity,  and 
in  final  settlement,  satisfaction,  and  discharge, 
of  all  claims  and  demands  of  the  oaderslgned 
a^mt  said  firm  and  Indlvidnals."  These 
aame  writings  have  once  been  construed  tqr 
this  court  In  harmony  with  the  construction 
now  put  upon  them.  Ball  v.  McOeoch,  81 
'  Wis.  172,  173.  SI  N.  W.  418.  We  must  hold 
that  they  constitute  aomething  more  than  a 
mere  asreemeat  among  credltora  to  accept  00 
lier  cent  of  thtfr  respectiTfi,  admitted,  and 
liquidated  clairaB,  and  that  they  are  Jnst  what 
they  purport  to  be;  and  upon  this  record  they 
most  be  regarded  as  conclusive  evidence  of  a 
compromise,  settlement  and  accord  and  satlB- 
fajctlon. 

10.  There  la  anottwr  featnre  of  ttOa  cafi^ 
calling  tor  brief  consideration.  The  plaintiff 
disposed  of  the  lard  held  by  It  as  collat««I. 
And  stated  to  the  receiver  that  Hm  net  pro- 
ceeds thereof  were  H4&166.0B.  The  compro- 
mlae  and  settlement  were  forthe  balaiice,after 
applying  such  net  proceedflu  Tbe  Jtny  found 
that  tbe  plalnUff  did  not  dispose  of  tbe  larJ 
in  good  faith,  nor  in  the  exercise  of  ordinary 
care,  and  that  In  consequence  thereof,  con- 
iriderably  less  was  realized  npcm  such  caXlat- 
erala;  and  ttw  court  found  that,  If  the  jAUntiff 
had  dlqtosed  of  tbe  laid  In  good  fUth  and  in 
the  exercise  <tf  ordinary  care,  it  would  have 
reallned  oiougb  to  have  fully  paid  all  of  Its 
claims.  Whatever  may  be  the  merits  or  de- 
merits ot  such  flwrtiiigii,  we  are  clearly  of  the 
opinion  that  tbe  time  and  manner  of  dispon- 
ing of  such  coUaterala  and  the  amount  of  the 
net  proceeds  realised  therem  were  covered  by 
and  Included  In  tbe  settlement  boA  the  same 
la  binding  upim  the  defendants.  T^e  Judg- 
ment of  the  drcult  cotnt  la  affixmed. 

WINSLOW  and  FINNEY,  JJ.,  dissent 


ETBBETT  v.  GOKBS. 
(Supreme  Court  of  WIscMishL    Bfarch  10, 
18960 

Comxo  Timber  —  Damaoks— Iittbrut — Cosbbo- 
Tioif  or  A.ppei.LATB  DBcistoif— Man  PATS 

OS  ApPRAL — COXSTRUCTION. 

1.  TTnder  Sanb.  &  B.  Ann.  St.  {  4269.  allow- 
ing i^aintiff  to  recover  the  highest  mariiet  value 
of  tbe  manofBCtured  product  of  timber  wrongful- 
ly cot  from  his  land,  unless  defendant  flies  an 


affidavit  that  tbe  cnttlns  was  done  by  mlstafce, 

it  IB  error  to  allow  istereet  oa  aaeh  value. 
Smith  T.  Morton,  41  N.  W.  532,  73  Wis.  375. 
followed. 

2.  Such  role  was  not  Intended  to  be  chan- 

Sed  I7  the  former  opiiiioD  in  this  case  (62  N.  W. 
2,  89  Wis.  421);  the  woida  "with  interest"  be- 
ing inserted  inadvertently. 

3.  An  erroneous  decision  of  the  supreme 
court  cannot  be  corrected  after  the  term  at  which 
it  was  rendered,  but  mast  stand  as  the  law  of 
the  case. 

4.  'WTiere  the  judgment  in  an  action  for  the 
wrongful  cutting  of  timber  was  for  a  certaiu 
sum,  "with  interest  from  the  tiaae  of  tbe  oui- 
ting,"  a  mandate  on  appeal,  which  directs  ttut 
judgment  be  entered  for  a  larger  sum  "with  iu- 
terest,"  must  be  understood  to  mean  iotmst 
from  the  same  date  as  allowed  by  tbe  trial  court. 

Appeal  from  Winnebago  county  court;  C  V. 
Cleveland,  Judge. 

Action  by  J.  B.  Everett  agalnat  John  B. 
Gores  for  the  wrongful  cutting  of  timber. 
Plaintiff  appealed  from  the  judgment,  and 
the  cause  was  remanded  (02  \.  W.  82,  89  Wis. 
421),  with  directions  to  enter  Judgment  for 
plaintiff  as  Indicated  in  the  opinion;  and  from 
tbe  Judgmmt  no  entered  defendant  appeals. 
Affirmed. 

John  W.  Hume,  for  appellant  B.  E.  Van 
Kouren,  for  reapondent 

WINSLOW,  J.  This  was  an  action  for  the 
wronjrful  cutting  of  pine  timber.  It  was  tried, 
and  the  respradent  recovered  Judgmatt  for 
the  stumpage  value  thereof,  via.  $3  per  tOiJO 
feet  with  Interest  from  tbe  time  .of  the  cut- 
ting. From  this  judgment  the  present  re- 
spondeat appealed  to  this  court,  and  tbe  case 
win  be  found  reported  in  89  Wis,  421.  fH  X 
W.  82.  It  was  tbere  held  that  because  tlie 
defendant  had  not  filed  an  affidavit  that  the 
cutting  was  done  by  mistake,  as  provided  by 
section  4269,  Sanb.  *  B.  Ann.  St,  the  Judg- 
ment should  have  been  for  the  highest  market 
value  of  tbe  manufactured  product  of  the  tim- 
ber cut,  which  had  been  found  by  the  court  to 
be  flO  per  l,00a  The  opinion  then  proceeds: 
"The  claim  for  the  largest  amount  found  by 
the  court  with  Interest,  should  have  been  al- 
lowed.'* The  case  was  remanded  to  the  trial 
court,  with  directions  to  enter  judgment  in 
favor  of  the  plaintiff  as  Indicated  in  the  aplu- 
ioD.  The  case  having  been  remitted,  the  trial 
court  entered  judgment  for  |10  per  1,000.  and 
Interest  from  the  time  of  the  cutting.  Prom 
this  judgment  the  defoidaDt  has  now  a^eAl- 
ed,  claiming  that  no  interest  should  have  been 
allowed,  and  citing  Smith  v.  Mwgan,  73  Win. 
376,  41  N.  W.  532.  When  this  ease  waa  tiere 
up<Mi  tbe  former  appeal,  it  waa  not  Intended  to 
change  the  rule  laid  down  In  Smith  v.  Mor- 
gan as  to  the  recovery  of  interest  Nor  la  It 
now  our  Intention  to  do  so.  The  words  "with 
Interest"  were  inadvotently  Inserted  In  tbe 
opinion.  Bnt  that  dedalon  waa  rendered  at 
the  last  term  <a  this  court  aiid  It  cannot  be 
corrected  after  that  term  has  passed.  Though 
erroneotu.  It  nniet  stand  as  the  law  of  this 
case.  The  <Hily  question  before  us  on  this  ap- 
peal Is  whethOT  the  judgment  Is  in  accordance 
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witb  the  nmndate  on  that  aj/pmh  Unqnefi- 
tkmably  it  Is.  Tba  first  Jodgmoit  was  £aar  a 
certain  ram,  "with  luterait  from  the  dme  of 
the  cQtUag."  Tbto  was  teraned,  and  thR 
ooart  ma  directed  to  ento  Jndcmmt  tor  a 
larger  sum,  "with  liitra«at"  The  oalj  rear 
Bonable  conetrnctlon  which  can  be  placed  on 
the  ezpreasltm  "with  tntwest"  under  anch  dr- 
cninstancea  Is  Qiat  lotereet  Is  to  be  allowed 
from  the  same  date  as  allowed  by  the  trial 
conrt  In  the  original  Jndgaieiit  This  la  the 
judgment  rendered,  and  It  most  be  afflimad. 
Judgmoit  affirmed. 


VAN  BLABCOM  t.  ISAAC  et  al. 
(Sivreme  Court  of  Wujconain.  Bfarch  1(^  1890.) 

Jddgmkht— Action  to  Sbt  Aside  CoNTBZ4Kca— 
Persomal  Jddoment. 
In  an  acticn  by  a  receiver,  appointed  In 
proceedings  eapplemental  to  execation,  against 
the  jndgmeot  aef«adant  and  hia  grantee,  to  aet 
aiide  a  conveyaiice  a*  fraudulent,  the  court  hai 
no  power  to  render  a  personal  judgment  against 
the  defendants. 

Appeal  flrom  cb^lt  court.  Fond  du  Lac 
connty;  N.  S.  Giteon,  Jndge. 

Action  b7  P.  G.  Van  Blarcom,  as  receiver, 
against  F.  J.  Isaac  and  Joseph  Isaac.  Judg- 
ment for  plaintiff,  and  defoidants  appeaL 
Modified. 

Z>e  W.  a  Priest,  for  a^^Uants.  Pbelpe  A 
Watscm*  ftir  reBvoadait. 

CASSODAY,  C.  J.  It  appears  trom  the  tec- 
oM  that  July  26,  18BS,  the  Gulnmblan  Pnb- 
llahing  Company  reoorered  Judgment  against 
the  d^endant  F.  J.  Isaac  for  fS2.96;  that  a 
transcript  thereof  was  filed  and  docketed  in 
the  dremt  court  July  31,  Ifidd;  that  execu- 
tion was  Issued  thweon,  and  returned  wholly 
unsatisfied;  tliat  eupplem^tary  proceedings 
were  thereupon  had,  and  the  plaintiff  duly 
ai^inted  a  receiver,  and  qualified  as  such; 
that  the  plaintiff,  as  such  recelrer,  thereupon 
comm^Ked  this  action  to  set  aside  a  convey- 
ance of  the  land  described,  from  the  defend- 
ant F.  J.  Issac,  to  his  son,  the  defendant 
Joaevh  Isaac,  made  two  days  after  the  com- 
mencement of  the  action  before  the  justice, 
on  the  ground  that  such  conveyance  was 
made  without  conslderatloD,  and  to  defraud 
the  crediUm  of  the  said  F.  J.  Isaac;  that, 
npon  issue  bedng  J<dned  and  trial  had,  the 
court  found,  in  effect,  the  facts  stated,  and 
aJ0D  that  such  conv^ance  was  without  any 
valoabte  or  adequate  conalderatioo,  and  made 
for  the  purpose  of  defrauding  the  creditors, 
and  especially  the  Columbian  Publitidng 
Conopouy;  that  Joseph  took  the  deed  with 
fall  knowledge  of  the  facts  stated;  that  the 
property  conveyed  was  not  exempt  from  exe- 
cution; that  all  the  allegations  of  the  com- 
plaint ware  trae.  And,  ae  conclusions  of  law, 
the  court  foond^  in  effect,  that  the  plaintiff 
WW  entitled  to  Judgment  against  the  defend- 
ants for  a  sum  not  named;  and  that  the  deed 
from  F.  J.  Isaac  to  Joseph  Isaac  be,  and  the 


same  waa  tbezebr,  set  aside  as  to  tlie  plaln- 
tsa,  as  such  recover;  and  that  the  Judgment 
of  the  CcdumUan  Company  was  thereby 
made  a  lira  npon  said  promises  therein  de- 
scribed. Frsfn  a  Judgmsot  entered  thereon 
acCMdlngly,  the  defendants  bring  this  appeal. 

We  ate  eautialncd  to  bold  that  the  find- 
ings of  fact  are  supported  by  the  evidence. 
<  The  «nly  error  In  the  Judgment  Is  that  It  con* 
tains  a  personal  Judgment  against  both  de- 
fendants for  the  amount  of  the  Judgment  re* 
covered  before  the  Justice,  togetha  with  the 
costs  thereon.  For  OMt  enor,  that  portion 
ol  the  Judgment  against  the  defendants  pw> 
stHkally  Is  reversed,  and  the  balance  therectf 
is  affirmed.  No  costs  are  allowed  to  either 
party  on  this  appeal,  except  the  plahatlff  must 
pay  the  fees  of  the  cleA  of  this  court. 


BABNUM  V.  STATE. 
(Supreme  Court  of  Wisconsin.   March  10,  189a> 

Li  BKL — Is  DiCTMKST. 

Ao  indictmnnt  for  libel,  alleging  that  de- 
fendsnt  did  "publiBb,  and  did  cause  to  be  pab- 
liahed  in  a  cmain  newspaper  called  Ti»xh  of 
Liberty  io  a  certnin  part  of  which  newspaper 
I  so  ptiWislied  ni  Aforesaid  there  were  ana  are 
I  contained  the  false,  scandalous,  and  raalichm 
,  libel."  etc..  when  attacked  after  verdict,  will  be 
I  held  to  suRlcieully  allege  the  publication  of  the 
'  libel. 

Kmr  to  circolt  court,  Blchland  county; 
Bobert  G.  Slebecker,  Judge 

Mark  H.  Baruum  was  convicted  of  a  crime, 
and  brings  error.  Affirmed 

The  defendant  yas  convicted  of  the  pub- 
lication of  a  criminal  libel,  and  brings  error. 
The  cont^tlott  Is  now  made  that  the  In- 
formation Is  Insuffitdent  to  sustain  the  aat- 
viction,  because  it  does  not  charge  a  publica- 
tion of  anything.  That  part  of  the  informa- 
tion necessary  to  be  conaldered  npon  this 
contention  rrads  aa  follows:  "On  the  8th 
day  of  March,  A.  D.  1894,  In  the  city  of  Blch- 
land Center,  In  said  county  of  Blchland  and 
state  of  Wisconsin,  the  said  Mark  H.  Bamum 
did  then  and  there  unlawfully  and  malicious- 
ly publish,  and  did  cause  and  procure  to  be 
pnbllshed  In  a  certain  newspaper  called 
Torch  of  Liberty  tn  a  certain  part  of  which 
newspaper  so  puUlshed  as  aforeaald  there 
were  and  are  contained  the  false,  scandalous, 
and  maBdons  libel  of  and  eoncemliv  the 
said  E.  M.,  which  said  false,  scandalous, 
and  malicious  libel  Is  In  the  words  and 
flguTM  foUowtng.  to  wit:  [Here  follows  the 
libel.  In  words  and  figures  at  length.]** . 

L.  H.  Bancroft,  for  plaintiff  in  enw.  J. 
li.  Brdalf,  Asst.  Atty.  Gen.,  for  the  State. 

WINSLOW,  J.  {after  stating  the  facts). 
The  objection  to  the  sufficiency  of  the  In- 
formation was  made  for  the  first  time  after 
verdict.  It  la  too  late  to  make  an  objection 
of  this  nature  after  verdict,  if  the  difllculty 
could  have  been  obviated  by  amenuuient  had 
the  objection  been  made  bef we  ^.trlal.  Rev. 
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St.  I  4706:  State  T.  WhfttOD,  72  Wis.  18,  38 
N.  W.  331;  SIrea  t.  State.  7S  Wis.  251,  41 
X.  W.  81.  The  difficulty  here  consists  In  an 
apparent  lack  of  an  object  to  the  wb  "pub- 
lish." It  la  reef  evident  that  the  pleader  In- 
tended to  ehaxise  that  the  defendant  pnUlah- 
ed  the  Ubel  which  la  art  out  bat,  by  an  unfor- 
tunate arrangement  of  words,  under  strict 
rules  of  Krammatkal  conatmctlon,  It  doea  not 
aeem  to  be  charged  that  he  published  any- 
thing. There  are  no  punctuation  marks  In 
this  part  of  the  aentence.  It  Is  qnlte  ertdent 
that  If  one  phrase  of  the  sentence  could  be 
read  parenthetically,  or  rejected  as  anrplna- 
age,  there  would  be  a  perfectly  good  allega- 
tkm  of  publication.  The  phrase  referred  to 
Is,  *'lD  a  certain  part  of  which  newspaper 
so  published  as  aforesaid  there  were  and 
are  contained."  We  think,  had  the  objection 
been  made  before  trial,  the  court  would  hare 
been  entirely  Justified  In  ordering  an  amend- 
ment of  the  Information  by  placing  this  part 
of  the  sentence  In  parenthesis,  or  dashes,  or  i 
other  marks  which  would  clnrly  indicate 
Its  parenthetical  character,  and  thus  make 
sense  of  that  which  was  obscure.  Many 
cases  hare  held  tha:  words,  and  even  sen- 
tences, which  obstruct  the  sense  in  an  In- 
fwmatlon,  may  be  rejected,  if  thereby  It  la 
made  sensible.  Rex  t.  Morris.  1  Leach,  109; 
Com.  r.  Randall,  4  Gray.  3S;  Blsfa.  New  Gr. 
Proc.  i  481,  and  casea  dted.  It  la  not  nec- 
essary to  reject  anything  In  this  case.  It  Is 
only  necessaiT  to  read  the  clause  in  ques- 
tion parenthetically,  and  the  meaning  la  per- 
fect. Doubtless,  this  was  the  view  which  the 
trial  coort  took,  of  the  matter,  and  we  entire- 
ly mppeore  it.  There  are  no  other  questions 
raised  which  require  discussion.  Judgment 
affirmed. 


RB6IER     SHRECK  et  at. 

(Supreme  Court  of  Nebraska.   Martrh  18,  1S9G.) 

A.PFBAI/— Afpirmarob  ov  Co\Dmojrr-GviDSHOE 
— Bht  and  Seoon da ht— Trial  Prac- 

TlOa— ISSTRUCTiOXS. 

1.  Where  the  only  reversible  error  in  the 
rword  is  that  the  amount  of  the  recovery  in  ex- 
oesflive,  tbU  court  will  affirm  the  judgment  nn- 
00  the  excen  being  remitted,  if  the  evidenee  will 
■upport  the  remainder  of  the  findinfc. 

2.  The  law  requircH  the  production  of  the 
liest  evidence  obtainable;  ana,  i£  the  primary 
evidence  ii*  lost,  then  secondary  evidence  satis- 
fies the  rule. 

3.  Where  the  files  of  a  rase  have  been  lost 
(stnch  as  p^P^i^  'ii  attachment  proceeding),  | 
that  such  papers  existed,  and  their  cootenta.  mar 
be  proved  by  parol;  the  proper  foundatioD  hav- 
ing been  la^  for  tiie  introduction  of  secondary 
evidence. 

4.  The  practice  of  Introdacing  in  evidence, 
in  a  caw  on  trial,  the  papers  aud  Ulea  belotifcing 
to  another  cnte.  or  the  original  records  of  au 
otHce.  is  not  to  be  commeotled.  If  such  Hlefi  or 
records  are  needed  aa  evidence,  certified  copies 
Hhoold  be  procured  for  that  purpose. 

5.  Certain  instructions  of  the  trial  court  set 
out  in  the  opiDion,  and  approved. 

(Syllabus  by  the  Court.) 
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Error  to  district  court,  Tork  county;  Bates, 
Judge. 

Retain  by  John  Begler  against  Geoi^  W. 
Shreck  and  anothn.  There  was  a  Jadgm«it 
for  defendants,  and  plaintiff  bttngs  error.  Af- 
firmed on  condition. 

Georjfe  B,  France,  for  plaintiff  In  error. 
Harlan  Harlan  and  C.  P.  HalUgan,  for  de- 
fendants In  error. 

RAOAN,  C.  This  Is  an  action  in  replevin, 
brought  to  the  district  court  of  Tork  county, 
by  John  Regier  agalnat  George  W.  Shreck  and 
James  Powers,  the  sheriff  and  a  constable  of 
aaid  county.  Shreck  and  Powera  had  a  ver- 
dict and  judgment,  aud  Regier  brings  the 
case  here  for  review. 

1.  The  first  ascdgnment  of  error  Is  that  the 
judgment  Is  ezcesslTe.  The  jury  found  the 
vahie  of  the  Interest  of  the  defendants  in 
error  In  the  property  to  be  9975.  The  court 
ordered  a  remittitur  of  VlOO,  and  rendered 
judgmmt  against  the  itointlff  In  error  for 
$875.  The  Interest  of  the  defendants  in  er- 
ror In  the  property  arose  from  certain  execu- 
tions and  orders  of  attachment  wUch  tliey 
had  levied  upon  it  at  the  anita  of  certain  cred- 
Itore  of  one  Gerhard  Regier,  ot  whom  John 
Regier  claimed  to  have  purchased  the  proi>- 
erty.  An  examination  of  the  record  leads  us 
to  the  cottduslra  that  the  amount  of  the  liens 
which  the  defendanta  In  mat  had  against  thin 
property  at  the  time  the  Judgment  was  ren- 
dered waa  9833  only,  and  that  the  Judgment 
is  942  too  large.  Counsel  for  the  plaintiff  In 
error  Insists  that  this  error  alone  should  work 
an  Rhsohite  reversal  <tf  the  Judgment;  but  the 
doctrine  and  practice  of  this  court  are  contrary 
to  the  contention  of  counsel.  See  Railroad 
Ca  V.  Finlayson,  16  Neb.  B78,  20  N.  W.  860; 
Tea  Go.  V.  Brubaker,  26  Neb.  400,  42  N.  W. 
898;  Meharry  v.  Halltgan,  29  Neb.  S65,  49  N. 
W.027;  Railroad  Go.  V.  Brady,  Sft  Neb.  27,  57 
N.  W.  767;  City  of  Friend  v.  IngersoU.  39 
Neb.  n?.  58  N.  W.  281;  St.  John  v.  Swan- 
back.  39  NeK  841,  68  N.  W.  288;  RaUroad  Go. 
V.  Ryhurn,  40  Neb.  87,  58  N.  W.  541;  Rail- 
road Go.  V.  Leslie.  41  Neb.  159,  69  N.  W.  TkiO; 
Gordon  v.  Little,  41  Neb.  280,  50  N.  W.  783; 
Water  Power  Go.  v.  Wlldman,  46  Neb.  683.  tR 
N.  W.  947:  Railroad  Go.  v.  Archer,  46  Neb. 
907.  06  N.  W.  1048.  In  an  of  these  casea  the 
judgments  were  affirmed  t^Mn  condition  that 
the  defOndanta  In  error  file  remlttltnn.  Theaf 
are  not  an  the  cases  In  which  this  practl(« 
has  been  followed,  but  they  are  sufficient  to 

:  show  what  the  practice  of  the  court  is;  and 
they  establish  the  rule  that,  where  the  only 
reversible  error  In  a  record  la  that  the  amount 
of  the  recovery  is  excessive,  this  court  will  af- 
firm the  Judgment  upon  the  excess  being  re> 
mKted,  if  the  evidence  win  support  the  re- 
mainder of  the  finding. 

2.  The  second  assignment  of  error  is  In  the 
following  Uuguagc:  "The  court  erred  In  ad- 
mitting in  evidence  the  several  judffments  re- 
covered against  Gerhard  Regier  before  Jniitic* 
Fay."   At  least  some  of  thejjjidgments  intm 
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daced  In  eTld(>noe  were  properly  admitted, 
and.  u  the  osslgnmeat  Is  that  tbe  coart  erred 
In  admitting  all  tbe  judgments,  the  asalgn- 
ment,  without  further  examination,  will  be 
oremiletl. 

8.  The  third  aselgument  of  error  la  in  the 
following  language:  "The  court  erred  Id  ad- 
mitting In  erldence  before  tbe  jury  tbe  testi- 
mony of  the  witness  Halllgan,  In  reference  to 
the  aiBdarlts,  orders  of  attachment,  and  at- 
tachment proceedings  had  before  Justice 
ray."  As  already  stated,  the  defendants  In 
error  had  seized  the  property  rei^evled  on  cer- 
tain executions  and  orders  of  attachment 
against  0«iiBrd  R^er.  It  aiveara,  alao, 
that  this  case  was  twice  tried  In  the  district 
court  of  York  county;  and.  on  tbe  second  trial, 
tbe  various  orders  of  attachment  Issued  by  the 
justice,  and  tbe  other  papers  In  the  nttacb- 
ment  proceedings,  could  not  be  found;  and 
the  court,  after  the  proper  foundation  was 
laid,  permitted  tbe  attorney  who  prepared  the 
attachment  papers  to  testify  as  to  their  con- 
tents. We  do  not  think  tbe  court  erred  in 
doing  this.  Tbe  law  only  requires  the  produc- 
tion of  the  best  evidence  obtainable;  and,  if 
tbe  primary  evidence  In  a  case  is  lost,  then 
secondary  evidence  sattsfted  the  rule.  In  Kd- 
ler  V.  Amos.  31  Neb.  438,  48  N.  W.  58.  it  was 
held:  "Where  papers  In  a  case  have  been 
lost,  as  the  license  to  sell  real  estate,  proof 
that  such  license  or  other  papers  actually  ex- 
isted at  tbe  time  of  tbe  sale  may  be  shown 
by  parol  or  other  secondary  evidence."  Tbe 
practice  often  Indulged  In  of  lutroduclng  in 
evidence  In  a  case  on  trial  tbe  papers  and 
flies  belonging  to  another  case,  or  the  original 
records  from  an  office,  is  not  to  be  commend- 
ed. The  records  of  a  public  office  belong  in 
that  office,  and  should  never  be  taken  there- 
from except  In  case  of  emergency.  If  parties 
desire  to  introduce  in  ev1d«]ce  tbe  reconl  of 
a  mortgage  or  a  deed,  they  should  procure 
from  the  officer  having  the  custody  of  the 
record  a  certified  copy  of  the  instrument 
which  they  wish  to  introduce;  and,  If  parties 
desire  to  Introduce  in  evidence  an  order  of  at- 
tachment or  any  other  process  or  pleading  be- 
longing to  another  case,  they  should  not  use 
tbe  original  files,  but  certified  copies. 

4.  The  fourth  assignment  of  errOT  Is  that 
tbe  verdict  is  not  sustained  by  sufficient  evi- 
dence. Without  quoting  tbe  evidence  or  any 
part  of  it;  we  bave  no  hesitancy  In  saying  that 
it  supports  tbe  verdict. 

5.  The  fifth  assignment  of  error  Is  "errors 
of  law  occurring  at  the  trial,  and  duly  except- 
ed to."  This  asrignment  Is  sufflclent.  In  a 
motion  for  a  new  trial,  to  challenge  the  atten- 
tlon  of  the  trial  court  to  any  error  it  may 
have  commuted  In  the  admission  or  rejection 
of  evidence,  but  it  is  too  indefinite  in  a  peti- 
tion in  error  to  enable  the  supreme  court  to 
review  anything. 

a  The  sixth  assignment  of  error  Is  that  the 
court  erred  In  giving  Instruction  No.  3.  on  mo- 
tion of  the  defendants  In  error.  The  Instruc- 
tion la  as  f&Uowa:    "To  constltnte  a  bona  fide 


purchaser,  such  purcliaser  must  have  parted 
with  something  that  Is  valuable  upon  the 
faith  of  bis  purchase,  before  he  had  knowl- 
edge or  notice  of  any  prior  right  or  equity." 
This  la  tbe  precise  language  of  this  court  in 
Gregory  v.  Whedon.  8  Neb.  873,  1  N.  W.  SOD; 
dUd  tbe  instruction  Is  also  supported  by  tbe 
declston  of  this  court  In  Savage  v.  Haaard,  11 
Neb.  32S,  ft  N.  W.  88.  The  instruction  was 
correct. 

7.  Tbe  seventh  assignment  relates  to  an  in- 
struction given  by  the  court  In  the  following 
languuge:  "You  are  further  instructed  that  if 
you  find  from  all  the  circumstances  and  facts, 
taken  together,  that  Gerhard  Regler  executed 
and  delivered  a  bill  of  sale  of  the  property  in 
question  to  tbe  plaintiff,  for  the  purpose  of 
and  with  tbe  Intent  of  hindering,  delaying, 
and  defrauding  the  creditors  of  tbe  said  Ger- 
hard Regler;  and  If  yon  further  find  that  the 
plaintiff  had  knowledge  or  notice  of  such 
fraudulent  intent  or  design  on  tbe  part  of  the 
said  Gerhard  Regler,  or  had  knowledge  of 
such  facts  or  circumstances  as  would  bave 
aroused  tbe  suspicions,  and  put  an  ordinary 
prudent  man  upon  inquiry,  which  inquiry,  if 
pursued,  would  have  ted  to  a  knowledge  or 
notice  of  such  fraudulent  Intent  on  the  part 
of  the  said  Gerhard  Regler,  then  your  verdict 
rtiould  be  for  the  defendants,  even  though 
you  should  find  that  the  plaintiff  paid  a  full, 
adequate  consideration  for  said  pn^rty." 
Under  tbe  evidence  In  this  case,  we  tMnk  this 
Instruction  was  proper. 

8.  The  eighth  assignment  of  error  relates  to 
Instruction  No.  10,  given  by  tbe  court  upon  its 
own  motion.  Tbe  substance  of  this  instruc- 
tion was  that.  If  the  jury  should  find  for  the 
defendants  In  error,  tbe  measure  of  their  dam- 
ages would  be  tbe  aggregate  amounts  due  on 
the  several  executions  and  orders  of  attach- 
ment under  which  they  held  i)ossesslon  of  tbe 
property,  not  to  exceed,  however,  tbe  ralne  of 
the  property.  This  was  correct.  The  defend- 
ants in  error  will  have  leave  to  remit  $42  from 
tbe  judgment  rendered,  as  of  tbe  date  of  the 
judgment,  within  40  days  from  this  date;  and. 
If  they  do  so,  the  judgment  of  the  district 
court  win  be  affirmed;  otherwise,  It  wUl  stand 
reversed.    Judgment  accordingly. 


STATR  BANK  OF  LUSHTON  v.  O.  8. 
KBLLBY  CO. 
(Supreme  Court  of  Nebraska.  Uarch  18,  1890.) 

PABTHSKMHir— Whin  Exists— Csattbl  MoaTBAoa 
—Bona  Fidi  Kobtsaobi. 

1.  Bridence  that  two  farmers,  parchssing  a 
threflhiDg  machine,  paid  for  the  same  with  their 
joint  and  several  notes,  secured  by  a  chattel 
mortgage  on  tbe  machine  purchased,  and  joint- 
ly took  possession  of  and  used  the  machine  in 
thrmhing  gr&in  for  others,  will  not  support  a  find- 
ing that  the  threshing  machine  was  partner^ip 
proportT)  nor  that  a  copartnership  relation  exist- 
ed between  the  farmers.  Such  evidence  war- 
rants, rather,  tbe  condusion  that  tiie  farmers 
were  joint  owners,  or  tenants  in  common,  of  the 
machine. 

2.  In  such  case  tlie  machine  company  neg- 
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leeted  to  file  Its  mortgage,  or  a  copr  tiiereof,  in 
thp  nmnty  where  the  farmen  Tedded.  Snbee- 
queatlr  one  of  the  farmers  mortgaged  the  ma- 
chine to  a  bank  to  secure  a  pre-exiatiag  debt 
which  he  owed  it  The  bank  had  no  knowledge 
of  the  mor^ge  of  the  machine  company,  took 
powesEiion  of  the  machine  under  ita  chattel 
mortgage,  and  the  machine  company  repleried 
it.  Held,  <1)  that  the  mortgage  made  the 
farmer  invested  the  banlc  with  a  lien  on  whatever 
interest  he  had  in  the  machine;  (10  that  the  bank 
was  a  mortgagee  in  good  faith,  within  the  mean- 
ing of  section  14.  c.  32,  Comp.  St. 

3.  A  mortgagee  in  good  faith,  within  the 
meaning  of  section  14,  c.  32.  Comp.  St.  is  one 
who  takes  his  mortgage  to  secure  a  debt  Actual- 
ly nud  justly  owing  to  him,  without  notice,  ac- 
tual or  constmctiTp,  of  other  existing  claims 
against  tte  mortgaged  property. 
iSyllabna  by  tht  Court.) 

Error  to  district  conrt,  York  cooDty;  Batee. 
Jndge. 

R^lerln  the  O.  8.  Kelley  Company 
against  tbe  State  Bank  of  Ltuhton.  There 
was  a  Jndgmoit  for  plalotlff,  and  defendant 
brlnga  error.  Rerened. 

George  B.  France,  for  plaintiff  in  error. 
Sedgwif^  &  Power,  for  defendant  in  error. 

KAGAN,  a  On  tbe  8tb  day  of  May,  1891, 
Peter  Peters  and  John  Peters,  by  tbeir  order 
or  contract  In  writing,  purchased  a  threshing 
machine  of  tbe  O.  S.  Kelley  Cmnpany.  The 
machine  iras  to  be  delivered  to  tbem  not  later 
than  the  20th  of  Jnly  ol  that  year,  and  they 
were  to  pay  for  tbe  same  9585.  Part  of  this 
payment  was  to  be  made  In  cash,  on  delivery 
of  the  machine,  and  the  remalndw  to  be  evi- 
denced 1^  thMr  notes  secured  by  a  chattel 
mortiEase  on  the  machine.  The  machine  was 
delivered  on  tbe  23d  at  Jnly,  caab  payment 
made,  and  John  and  Peter  executed  their  Jfrint 
and  several  promlsBor;  notes  to  the  Keiley 
Company  f!er  the  remainder  of  the  purciiase 
price  of  the  machine,  and  at  the  same  time 
executed  to  the  Kelley  Company  a  chattel 
mortgage  on  the  macfalne  to  secure  tbe  pay- 
ment of  their  notes.  By  mistake  this  mcHt- 
gage  was  fUed  Ut  tbe  office  of  tbe  county  cleric 
of  York  county,  although  the  mortgagors  re- 
sided in  Hamilton  county.  On  the  13tb  day  of 
October.  1801,  PetCT  Peters  mortgaged  tbe 
threshing  machine  to  the  State  Bank  ot  LuA* 
ton  to  secure  a  debt  which  be  then,  and  bad 
for  some  time,  owed  the  bank.  The  bank  sub- 
apquently  took  possesBlon  of  the  threshing  ma- 
chine nndw  its  chattel  mortgi^,  and  was 
proceeding  to  fbreclose  the  same  wb«i  the 
Kelley  Company,  by  tbls  action,  replevied  the 
threshing  maoblne  frmn  tbe  bank.  Tbe  ac- 
tion was  tried  to  a  Jnzy  In  the  district  court 
of  York  county,  a  verdict  and  Judgment  ren- 
dered for  the  Kelley  Company,  and  tbe  bank 
prosecutes  to  this  court  a  petition  In  error. 

1.  On  the  trial  the  district  court,  at  the  re- 
quest of  tbe  Kell^  Oompany,  Instructed  the 
jury  as  fftllowa:  "The  juiy  nre  Instructed  that 
the  law  is  that  partnership  effects  cannot  be 
released  from  liability  for  the  unpaid  debts  ot 
the  partnership  without  tbe  consent  of  erety 
member  of  the  Arm.  The  corpus  of  partner- 
ship cflTscts  Is  Joint  property,  and  nelthw  part- 


ner separately  has  anything  In  that  coipuii, 
but  tbe  Interest  of  each  Is  only  his  share  of 
what  remains  after  the  partnenhip  accounts 
are  taken.  In  this  case.  If  you  bellere  fron 
tbe  evidence  that  Peter  Peters  and  Jfibn  Pe- 
ters purchased  of  the  plaintiff  in  thla  case  the 
power  and  separator  described  In  the  plain- 
tiff's petition,  In  partnership,  to  be  used  and 
(grated  by  them  In  threshing,  and  as  a  part 
of  the  transaction  the  said  Peter  Peters  and 
John  Peters  executed  and  delivered  to  the 
plaintiff  tbe  notes  and  mortgage  described  is 
the  petition  and  put  In  evidence  by  the  plain- 
tiff in  this  case,  to  secure  tbe  payment  of  tbe 
purehaae  price  of  tbe  said  outfit,  then  tbe 
plaintiff  In  this  case  would  have  tbe  first  ilea 
upon  the  property  in  question  to  the  amouot 
unpaid  upon  said  mortgage,  and  tbe  said  Perer 
Peters  would  have  no  right  to  execute  a  nnit- 
gage  upon  the  said  tbresblng  outfit  to  secure 
bis  Individual  Indebtedness,  to  tbe  prejudtce 
of  the  plaintiff  in  thia  case;  and  any  m<Hlcns« 
so  given  by  the  sntd  Peter  Peters  to  secure 
bis  Individual  hidebtedness  would  be  suttfect 
to  the  mortgage  of  this  plaintiff,  regardlesi  itf 
whether  plaintiff's  morU^age  was  ever  filed  in 
tiie  cOcB  of  the  clerk  of  the  county  or  nof 
The  first  asslgoment  of  error  argued  is  direct- 
ed to  ttie  girlng  ot  this  instmctloa.  Tbe  evi- 
dence shows  that  John  and  Peter  Peters  were 
fanners  and  brothers,  residing  In  Hamiltno 
county,  at  the  time  th^  purchased  tfa«  thresh- 
ing machine  and  ocecuted  the  notes  and  mort- 
gage to  tbe  K^y  Company;  that  Peter  Pe- 
ters and  a  son  of  John  Peters  accompanied  tbe 
machhie  from  place  to  place,  and  used  It  In 
threshing  grain.  Whatever  nuy  be  said  of 
this  instruction  as  an  abstract  proposition  of 
law,  we  think  It  bad  no  place  in  this  case.  It 
submitted  to  tbe  Jury  the  question  as  to 
whether  John  and  Peter  were  copartners,  and 
there  is  no  evidence  whatever  In  the  record 
wUeb  would  Justly  the  Jury  In  making  such 
a  finding.  Cotmsel  for  tlie  defendant  In  errw 
assume  that,  because  John  and  Peter  Jointly 
purchased  and  Jointly  owned  this  pmptny^ 
therefore  a  partnership  relation  existed  be- 
tween them;  bat  soeb  a  result  by  no  means 
ffdlows.  They  were  rather  Joint  ownm,  or 
tenants  in  common,  so  far  as  tbe  record  shows, 
of  the  property.  In  Waggoner  t.  Bank.  43 
Neb.  84,  61  N.  W.  112.  It  was  held  (foUowt^ 
the  definition  given  by  Cliancdlor  j^nt)  tbat 
"Partnersh^  Is  a  contract  of  two  or  moie 
competent  persons  to  place  their  money,  ef- 
fects, labor,  skill,  or  some  or  all  of  than,  in 
lawful  commoce  or  business,  and  to  divide 
the  profit  or  bear  tbe  loss  in  certain  inopor- 
tlons."  3  Comm.  24^  And  In  lUff  t.  BnsUi. 
27  Iowa,  131,  It  was  held  that  "where  two 
Uamen  buy  In  crannxm  a  threshing  maiddoe, 
which  th^  use  and  operate  together,  and  for 
which  they  execute  to  tbe  vendor  a  note  slcn- 
ed  by  both  Individually,  they  an  to  ba  treated 
as  Joint  owners,  and  not  as  partners."  In 
Quackenbusta  v.  Sawyw.  54  Gal.  438,  It  was 
htHA  that  "a  mere  Joint  ownership  In  peraonal 
pnverty  does  not  constitute  a  partMntalpu** 
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To  tbe  Hune  effect  lee  Wbe^  t.  Farmer,  38 
Cal.  203;  Hawes  t.  TUUsfliast,  1  Gray,  289; 
Cwoeh  T.  Mome,  12GMaH.  480;  Moore  v.  Curry, 
loe  Maas.  409;  Yoae  t.  Singer,  4  AUen,  226; 
Donnan  t.  Groas,  3  111.  408;  Sargent  t. 
Downey,  45  Wla.  496;  dnnamond  t.  Greenlee, 
10  Mo.  078;  Ward  t.  Bodeman,  1  Ma  Aw. 
12T2;  Runnels  t.  Moffat  (Mlcb.)  a  W.  224. 
We  do  not  aay  that  John  and  Peter  were  not 
partners,  nor  that  the  threshing  machine  was 
not  partnership  property;  bnt  what  we  do  de- 
cide is  that  the  mere  fact  that  they  Jointly  pur- 
chased, owned,  and  opwated  the  threshing 
machine  does  not  establish  that  a  copartner^ 
ship  existed  between  the  Joint  ownexs,  ma 
that  the  threshing  machine  was  oopartnershlp 
property.  So  far  as  the  record  before  as  goes, 
John  and  Peter  were  Joint  ownera— tenants  In 
common— of  the  threshing  machine,  and  the 
bantc  acquired  a  lien  upon  the  interest  of  Peter 
I'etns  In  the  threshing  machine,  by  virtue  of 
the  mortgage  he  made  thereon. 

2.  The  court,  on  Its  own  motion,  also  In- 
structed the  Jury  as  follows:  ''If  you  find 
from  the  evidence  that  the  cashier  or  aa- 
sistant  cashier  of  the  defendant,  the  State 
Bank  of  Lusbton,  had  actual  notice  or  knowl- 
edge of  plaintiff's  mortgage  upon  the  thresh- 
ing madttlne  and  power  In  controvenv  at  the 
time,  or  prior  tho^to,  of  taking  the  mort- 
gage of  Peter  Peters,  in  favor  of  such  bank, 
upon  such  machinery,  then  such  bank  Is  not 
a  mortgagee  In  good  faith,  and  your  verdict 
should  be  for  the  plaintiff."  The  second  as- 
signment of  error  argued  Is  directed  to  the 
Slvlng  of  this  Instruction.  Counsel  for  plain- 
tiff In  error  say,  and  correctly  say,  that  tl^e 
instruction  was  wrong  because  there  was  no 
evidence  In  the  record  which  Justified  Its 
Itelng  i^ven.  The  only  evidence  In  the  record 
which  tends  to  ah»w-:lf  that  does— that  the 
bank  officers  had  any  knowledge  or  notice 
of  the  mortgage  held  by  the  Kelley  Compa- 
ny is  this:  The  bank  was  a  subscriber  for  a 
"bulletin"  issued  by  some  one  In  York  coun- 
ty, wfalch  bulletin  gave  the  names  of  parties 
making  mortgages  filed  In  Tork  county,  and 
n  description  of  the  mortgaged  property.  It 
was  shown  that  a  buUetln  which  came  to 
the  bank  soon  after  July  23, 1891,  recited  that 
John  and  Peter  Peters  had  executed  a  chat- 
tel mortgage  to  the  Kelley  Company  on  a 
threshing  machine  such  as  the  one  in  contro- 
vervy.  and  that  this  mortgage  had  been  filed 
in  the  clerk's  office  of  York  county,  but 
there  Is  no  evidence  in  the  record  that  any 
officer  or  agent  of  the  bank  ever  read  this 
buUetln.  If  the  Jni?  had  specially  found 
that  the  officers  of  the  bauk  had  actual 
knowledge  or  notice  of  the  mortgage  of  the 
Kelley  Company,  the  evidence  would  not 
have  supported'  the  finding,  and  the  court 
therefore  erred  in  giving  the  instruction. 

But  It  Is  insisted  by  the  defendant  in  error 
that  the  Judgment  rendered  vraa  the  only 
one  which  could  have  been  correctly  ren- 
dered, under  the  facts  In  evidence  in  the 
«ase.  ^d  that,  therefore,  all  errors  In  the 


record  are  without  prejudice  to  the  plaliUlfl 
in  emw,  Tfato  contention  rests  vpaa  the  fftct 
that  the  undisputed  evidence  shows  that  the 
mortgage  made  to  the  bank  by  Peter  Peters 
on  Hie  threshing  machine  was  made  to  secure 
a  then  pre-existing  debt,  and  that,  therefore, 
the  bank  Is  not  a  mortgagee  In  good  faith, 
within  the  meaning  of  section  14,  c.  32. 
Comp.  St.  which  declares  that  "every  mort- 
gage or  conveyance  Intended  to  cerate  as 
a  mortgage  of  goods  and  chattels  hereafter 
made,  which  Aall  act  be  aecompanl^  by  an 
Immediate  deUvery  and  be  followed  by  an 
actual  and  continued  change  of  possesslMt  of 
the  things  mortgaged,  shall  be  absolntdy  void 
as  against  the  creditor  of  the  mortgager  and 
as  against  subsequent  purchasers  and  mort- 
gagefS  In  good  faith,  unless  the  mortgage,  itr 
a  true  copy  th«<eof ,  shall  be  lUed  In  the  office 
of  the  county  derit  of  the  county  where  the 
mortgager  ejGec&tlag  the  saosBMSIdsa.  *  *  *" 
It  Is  not  pretended  b«t  that  loin  and  Prter 
Peters  retained  possession  of  the  threshing 
machine  after  they  mortgaged  It  to  the  Eel- 
ley  Cominny,  nor  that  this  mortgage,  or  any 
copy  of  it.  was  ever  filed  In  the  office  of  the 
county  derfc  of  Hamilton  county,  whwe  the 
mortgagors  resided,  nor  that  Peter  Peters 
was  not  Justly  indebted  to  the  bank.  The 
sole  contention  Is  that  a  mortgagee  of  chat- 
tels to  secure  a  pre-existing  d^t  Is  not  a 
oMHtgsgee  im  gooA  taiib.  T»  sustnda  tUa 
contenttoa,  cooasel  dte  m  to  Tootle  v.  Bask. 
34  Neb.  SU3,  53  N.  W.  396.  In  that  case  It 
was  correctly  held  that,  "wten  goods  obtain- 
ed by  fra«d  have  beea  mortgaged  ky  the 
fraudulent  vendee  solely  to  secure  a  pre- 
existing d^t  dne  from  him  to  the  mortgagee, 
the  latter  caatnot  daln  the  pretectton  which 
the  law  alBsrds  an  tanoeest  and  bona  fide 
purchaser  of  property  from  a  fraudulent  ven- 
dee." But  In  that  case  the  mortgagor  had 
obtained  possession  of  the  property  which  he 
mortgaged  by  ftand.  Hie  title,  as  betwem 
him  and  his  vendor,  had  never  passed.  By 
making  the  mortgage  to  the  Chadma  Bank, 
the  bank,  acquired  only  a  Uen  upon  socfa 
terest  as  its  mortgagor  had;  and  that  tscterest 
was  nothing,  and  therefore  the  bank  ac- 
quired nothing.  In  the  case  at  bar,  howev«r, 
the  title  and  possession  of  the  threshing  ma- 
chine, without  fraud,  passed  and  vested  in 
John  and  Peter,  and  the  bank  acquired  by 
the  latter's  mortgage  a  lien  on  whatever  In- 
terest Peter  had  In  the  threshing  machine. 
A  mortgagee  In  good  f&ith,  within  the  mean- 
ing uf  the  statute  quoted,  is  one  who  takes 
his  mortgage  to  secure  a  debt  actually  and 
Justly  owing  to  blm,  without  aa^  notice, 
actual  or  constructive,  of  other  existing 
claims  against  the  mortgaged  property.  The 
case  cited  to  sustain  the  .irgument  of  coun- 
Rcl  for  tlie  plaintiff  In  error  Is  not  In  point 
Tlie  judgment  of  the  district  court  is  re- 
versed, and  the  cause  remaadad.  Beversed 
and  remanded. 

POST,  C.  J.,  not  sltUng. 
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MATHEWS  rt  al.  t.  JONKS. 
(SapEeme  Court  of  Nebraska.   March  18,  1806.) 
HuBTOAOBS  — MiROBH  — Bona  Fii>b  Pubcbabir. 

1.  WheiicTW  a  person  aegitires  a  greater  nod 
a  leaser  eatate  In  the  same  property,  and  there  is 
no  interrening  estate,  the  lesser  does  not  further 
fxist  as  a  separate  estate,  bat  is  destroyed  by.  or 
IK  voDsiderea  in  law  as  merged  in,  the  greater; 
but  when,  in  such  a  case,  an  intention  that  the 
estates  remain  separate  and  distinct  is  expressed, 
or  may  be  implied  or  inferred,  no  merger  can  en- 
sne,  but  the  intention  will  prevail. 

2.  A  mortgagee  acquired  the  title  to  the 
mortgaged  property,  and,  in  the  deed  fay  which 
it  waa  coDTeyed  to  him,  it  was  stated  that  the 
title  was  passed  "subject  to  a  mortgage  of  three 
hundred  ooUais,  which  grantee  hereby  assumes 
and  agrees  to  pay."  Held,  that  it  waa  erident 
from  this  that  the  intention  was  to  continue  the 
life  of  the  lien  of  the  mortgage,  and  no  merger 
ensued  as  between  the  parties,  or  ajeainst  a  bona 
fide  purdiuer  of  the  notes  secured  hf  the  mxt- 
gage;  and  the  deed.  If  recorded,  was  notioe  of 
the  fact  of  such  intention  to  parties  who  subse- 
quently purchased  the  premises,  and  also  afford* 
ed  sad)  notice  to  parties  to  whom  it  was  exhib- 
ited, so  aa  to  bring  to  th^  knowledge  the  exist- 
ence of  the  clause  la  the  deed,  and  who  after- 
wards bought  tht  property. 

3.  Where  parties,  before  buying  real  estate, 
examine  the  records,  and  &nd  the  property  to  be 
incumbered  by  a  mortgage,  and  apply  to  the 
mortgagee  for  information,  and  are  by  bim  told 
that  he  has  recciTcd  a  conveyance  of  the  title, 
and  a  deed  from  the  mortgagor  to  the  mortgugei- 
oonveying  the  property  is  exhibited  to  them,  and 
Rueh  deed  contains  a  clause  by  which  the  gran- 
tee assumee  and  agrees  to  pay  the  indebtedness 
secured  by  the  mortgage,  and  they  subsequently 
buy  the  property,  at  a  time  when,  to  their  knowl- 
edge, the  mortgage  debt  had  not  matured,  they 
arc  chargeable  with  such  notice  as  required  them 
to  make  further  inquiry,  and  are  not  innocent 
purchasers;  and  a  bona  fide  purcliaser  of  the 
mortgage  notea,  at  a  date  prior  to  the  timo  of 
the  purchase  of  the  property  by  snch  parties, 
may  enforce  the  mortgage  as  against  their  rights, 
and  this  notwithstanding,  at  the  time  they  pur- 
chased the  premises,  the  mortgagee  released  the 
lien  of  the  mortgage  of  record. 

(SylUbns  by  the  Court) 

Error  to  district  court.  Dodge  county;  Mar- 
shall, Judge. 

Action  by  Sarah  M.  Jodcb  against  W.  D. 
Mnthews  and  otbera.  There  was  a  decree 
for  plaintifr,  and  dcfeuAanta  bring  error. 
Affirmed. 

H.  M.  Uttley,  (or  plaintiffs  In  error.  Loo- 
mis  &  Abbott,  for  defendant  In  error. 

HARRISON,  J.  It  aiipeara  from  tbe  plead- 
ings and  evidence  In  this  case  that  lot  3,  In 
block  17,  Nye-Hawthonie  addition  to  the  city 
of  Fremont,  was  conreyed  by  C.  H.  Toncray 
to  R.  H.  Taylor,  by  warranty  deed;  the  deed, 
according  to  Its  redtatlona,  being  executed 
October,  1888.  Neither  the  statement  In  re- 
gard to  time  of  the  signature  .nor  the  ac- 
knowledgment named  the  day  of  the  month 
of  October  on  which  the  act  was  done.  Tbe 
consideration  expreased  In  the .  deed  was 
1600.  On  October  1, 1888,  a  promissory  note 
In  tbe  sum  of  |300,  due  October  1,  1891,  also 
notes  erldoicbig  tlie  amounts  of  semiannual 
interest  to  be  paid  on  the  snm  stated  In  the 
principal  note,  from  Its  date  until  maturity, 


were  encuted  and  ddlTcred  by  R.  H.  Taylor 
to  Toncray,  and  these  notes  all  secured  by  a 
mortgage  on  tbe  lot  berelnbefbre  described, 
and  c<HiTeyed  by  Toncny  to  Taylw.  The 
mortgage  v«s  signed  by  Taylor  and  wife,  of 
date  October  I,  1888,  and  acknowledged  Oc- 
tober 12, 1888.  Both  deed  ^nd  mortgage  were 
filed  for  record  October  18,  1888.  Of  date 
October  6,  1888,  a  warrant  deed  for  tbe 
same  premises  was  executed  and  acknowl 
edged  by  Taylor  and  wife,  and  delivered  to 
Toncray.  Tbls  deed  was  not  placed  <m  tbe 
record  until  August  27,  189a  At  some  time 
during  tbe  mouth  ot  Inne,  1890  (the  exnct 
date  does  not  awea^,  one  W.  D.  Matbews 
purchased  or  bargained  witb  Toncray  for  the 
property,  and  on  Auguat  27, 1800,  was  ^ren 
a  deed  for  It,  which  was  recorded  on  tbe 
same  day.  On  the  day  prior  (August  20, 
1800),  Mathews  and  wife  had  made  and  de- 
livered a  deed  ccmveylng  the  premises  to 
Chariea  A.  MauTlUe.  which  was  filed  for  rec- 
ord August  27.  1800;  and  on  this  same  day 
Toncray  released,  by  entry  on  the  margin  of 
the  record,  the  mortgage  which  he  bod  re- 
ceived from  Taylor.  Long  prior  to  this  time, 
or  In  October,  1888  (the  date  was  not  definite- 
ly shown),  Toncray  assigned  tbe  notea  se- 
cured by  the  mor^ge  to  the  defendant  In 
error  herein.  There  was  a  failure  to  pay  tbe 
principal  note  and  some  of  the  interest  notes, 
and  defendant  In  emw  instituted  this  action 
to  enforce  collection  by  fore^osura  of  tbe 
mortgage;  and,  socktiM;  a  reversal  of  the  de- 
cree In  her  favor  rendered  In  the  district 
court,  the  case  was  brought  to  this  court  by 
error  proceedings. 

The  plaintiffs  in  error  admitted  In  the  dis- 
trict <>ourt,  both  In  pleading  and  as  a  matter 
of  evidence,  the  execution  and  exlsteiwe  of 
the  mortgajjre  In  suit,  and  the  notes  secured 
thereby;  denied  tbe  transfer  of  the  notes  to 
defendant  In  error,  or  sulBclently  so  to  de- 
mand proof  thereof;  and  Mathews  asserted 
that  in  June,  1800,  when  he  was  bargaining 
with  Toncray,  having  In  view  tbe  purchase 
of  the  lot,  he  examined  tbe  records  of  Dodge 
county,  the  county  wherein  tbe  real  estate 
was  situate,  and  discovered  the  title,  as 
shown  by  the  record,  to  be  In  R.  H.  Taylor, 
lnennil>erod  by  tbe  mortgage  In  suit,  and, 
upon  Inquiry  made  to  Toncray  in  regard  to  It 
was  by  him  shown  the  deed  from  tbe  Taylors 
to  Toncray,  and  was  Informpd  by  Toncmy 
that  Its  not  having  been  recorded  was  be- 
cause of  neglect,  Inattention,  or  forgetf ulness 
on  his  part,  that  be  would  have  it  made  of 
record  at  any  time  desired,  and  would  also 
execute  a  release  of  the  mortgage.  Manvllle, 
who  claims  to  have  purchased  of  Mathews, 
also  pleads  that  be  examined  tbe  records  In 
reference  to  this  property  August  20,  1800, 
the  date  of  hts  purchase,  or  of  tbe  deed  by 
which  the  property  was  conveyed  to  him; 
that  tbe  record  disclosed  the  title  to  be  In 
Taylor,  Incumbered  by  the  mortgage  to  Ton- 
cray; tlint  he  apfilled  to  Toncray  for  fur- 
ther Information,  and  was^showu  th^  con- 
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Tpyance  from  Tajlor  to  Toneray,  and  was  ; 
told  that,  because  of  neglect  od  Toncray's  | 
part.  It  had  not  bem  presented  for  record, 
and  that  he  would  attend  to  It  any  time,  and 
would  also  Aacharge  the  mortgage  of  rec- 
ord. PlalnUfta  In  error  each  daim  to  hare 
placed  rdiance.  In  pnr^aalng  the  lot,  upon 
the  record,  combhied  with  the  examination 
of  the  deed  exhibited  by  Toncray,  and  his 
atatementa  and  agreementa,  and  the  aubse- 
qnent  recwdlng  of  the  deed  and  releate  of 
the  mortgage,  and  the  apparent  condition  of 
its  tlUe  as  ao  shown  and  established;  and, 
further,  bring  without  any  knowledge  or  no- 
tice vt  the  tranafer  the  notes  secured  by 
The  mortgage  to  defendant  in  error,  and  her 
consequent  ownenhlp  of  the  Hen,  that  they 
were  innocent  pnrchasera,  and  are  entitled  to 
protection  as  such;  that,  aa  against  them 
and  their  rights,  the  lien  should  not  and  will 
not  be  enforced;  that  conceding  to  defend- 
ant in  error  the  purchase  In  good  faith  of  the 
notes,  and  her  resulting  ownership  of  the 
mortgage,  and  right  to  Its  due  enforcement, 
yet,  aa  she  failed  to  take  an  assignment  of 
It  in  writing,  and  to  have  the  same  recorded, 
she  put  it  in  the  power  of  Toncray,  the  mort- 
saeee,  to  hann  or  wrong  plaintiffs  In  error, 
and  the  mortgage  muat  be  held  to  be  of  no 
force  aa  against  the  rights  tney  acquired  by 
the  conveyancea  to  Uiem,  respectively.  They 
further  assert  that,  when  Toncray  received 
from  Taylor  and  wife  a  deed  ccnveylng  to 
him  the  title  to  the  lot,  there  was  rested  in 
lilm  both  title  and  lien;  they  were  united  In 
cme  party,  or  there  was  a  merger,  and  the 
mortgage  Hen  was  discharged  or  extinguish- 
ed. The  plaintiffs  In  error  agree  in  the  state* 
ment  that,  when  the  deed  from  Taylor  to 
Toncray  waa  made,  It  contained  the  follow- 
ini;  recital:  "Subject  to  a  mortgage  of  three 
hundred  dollars,  which  grantee  hereby  as- 
sumes and  agrees  to  pay;"  and  that  they  no- 
ticed It  when  the  deed  was  exhibited  to  them 
by  Toncray.  It  must  further  be  borne  in 
mind  that  Uie  transactlona  by  which  Math- 
<*ws,  and  Anally  Manvllle,  became  owners 
of  the  lot,  were  of  time  several  monflis  prior 
to  the  maturity  of  the  principal  note  secured 
by  the  mortgage. 

It  ia  argued  in  the  Mefs  filed  for  plaintiffs 
In  error  that  the  deed  from  Taylor  to  Toncray, 
being  »ecuted  on  October  fi.  1888,  and  the 
mortgage,  although  dated  and  presumably 
signed  on  October  1,  1888,  were  not  ackuowl- 
«>ds«d  until  October  12.  1888,  could  not  have 
been  delivered  to  take  effect  uufU  after  Its 
Hc:knowledgment,  and  consequently  the  title 
was  not  in  Taylor  when  he  executed  the 
mortgage,  but  bad  been  conveyed  to  Toncray; 
bence  the  mortgage  could  not  and  never  did 
iiave  any  real  existence.  It  must  be  remem- 
bered that  Toncray  etrnveyed  this  lot  to  Tay- 
lor, and  that  the  consideration  expreKsed  In  | 
«ncta  conveyance  was  fCOO.  This  deed  was 
made  in  October,  1888,  and  it  and  the  mort- 
isHge  in  suit  were  both  filed  for  record  on  the 
■aine  day  (October  iS,  1888).   The  mortgage 


!  waa  for  $300,  the  one-half  of  the  apparent 
I  purchase  price  of  the  property.  From  these 
facts,  it  la  quite  evident  that  the  mortgage 
was  given  to  secure  a  purtkm  of  the  purchase 
price  of  the  lot  The  conveyance  by  Toncray 
to  Taylor  and  mortgage  from  Taylw  to  Ton- 
cray were  but  parts  of  the  one  transaction, 
and  the  mortgage  Intended  to  create  a  Hen  on 
the  property,  and  that  by  it  the  intention  was 
fuUy  met  and  accomplished.  The  plaintiffs  In 
error,  and  each  of  them,  acanned  the  records 
before  purchasing,  and  by  It  were  tnfwmed  of 
the  exlatence  of  this  mortgage  aa  a  subsisting 
Uen  on  the  premises.  And  when  Twcray  ex- 
hibited to  them  the  deed  to  btm  from  Tajior, 
of  date  October  S,  1888,  they  obtained  the  In- 
formation that  the  mortgage  was  a  Uen  on 
the  lot;  that  Toncray,  the  Immediate  source 
of  the  title  to  Mathews,  recognised  It  aa  such, 
and  not  imly  this,  but  he  aasumed  ai^  agreed 
to  pay  It  Surely,  they  are  In  no  poaltlon  to 
ask,  nw  is  there  any  valid  reasm  to  be  urged 
in  th^  behalf,  to  Induce  us  to  alter  the  rela- 
tiona  and  conditions  wtabUshed  by  these  dif- 
ferent conveyances  as  intended  and  recogniz- 
ed by  the  original  parties  to  them.  Further, 
on  this  point  during  the  trial.  It  was  admltted 
as  evidential  matter  as  follows:  **It  is  admit- 
ted hj  all  the  parties  appearing  to  this  snlt 
that  the  time  R.  B.  Taylor  and  wife  made  the 
notes  and  mortgage  set  out  In  plaintiff's  pe- 
tition, that  the  aaid  R.  H.  Taylor  was  the 
owner  In  fee  simple  of  the  real  estate  describ- 
ed in  the  said  mortgage."  This,  it  seems, 
most  have  beoi  meant  to  apply  to,  and  put 
at  reat  the  subject  or  question  of  the  appar- 
ent conflict  in  this  particular,  disclosed  by  an 
inspection  of  the  dates  of  the  several  convey- 
ances executed  1^  the  parties,  and  involved 
by  this  qnestion. 

It  Is  contended  that  when  Toncray,  the 
mortgagee,  received  the  title  to  the  lot 
conveyance  from  Taylor,  all  the  interests 
vested  In  him,  and  were  united;  that  there 
was  a  merger,  and  It  operated  an  extinguish- 
ment of  the  Um  of  the  mortgage.  On  the 
subject  of  merger,  In  the  opinion  in  the  case 
of  MUler  r.  Finn.  1  Neb.  254.  written  by  Ma- 
son, C.  J.,  It  was  said:  "It  Is  said  the  general 
rule  Is  that  whenever  a  greater  estate  and  a 
less  coincide,  and  meet  In  one  and  the  same 
perstm,  without  any  intermediate  estate,  the 
less  Is  Immediately  annlhHated,  or,  in  the  law 
phrase.  Is  said  to  be  'merged';  that  Is,  sank 
or  drowned  In  the  greater.  James  v.  More?, 
2  Cow.  284:  2  Bl.  Comm.  177.  •  •  •  In 
Go.  Lltt  388,  It  Is  said:  'Mergers  were  not 
favored  in  courts  of  law,  and  still  less  In 
courts  of  equity.'  Th^  are  never  allowed 
unless  for  special  reasons,  and  then  only  to 
preserve  the  Intention  of  the  parties.  Phil- 
ips V.  Phlilps,  1  P.  Wms.  41.  When  there  Is 
a  union  of  rights,  equity  will  [Hvserve  them 
I  distinct.  If  the  intention  so  to  do  Is  either  ex- 
press or  implied."  And  It  was  held:  "There 
ran  be  no  merger  when  tlie  Intention  to  keep 
the  estates  distinct  may  be  inferred  or  has 
been  expressed."  See.  also,  Inmrance  Co.  v. 
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Corn,  89  lU.  170;  Sharer  v.  WlUIams,  87  lU. 
4»Q;  Btehardson  t.  HockeDhull,  85  III  124; 
Bank  v.  Cheeney,  87  111.  602.  In  tbe  ca«e  at 
bar,  the  mortgagee  traDsfemd  the  notes  'to 
tbe  defendant  In  error,  and  the  ownership  of 
tbe  mortsage  followed  them;  and  in  the  deed 
from  Taylor  to  Toncray,  by  which  the  latter 
took  the  title,  tbe  existence  of  the  mortgase 
as  an  Incumbrance  on  the  title  was  set  fortb, 
and  he  aasumed  and  agreed  to  pay  It  We 
think  the  intention  that  no  merger  or  extin- 
guishment of  the  mortgage  Uen  was  to  be  ef- 
fected clearly  appeared  or  was  to  l>e  inferred, 
and  suffldently  so  to  cbarge  the  purchaser 
cognizant  of  the  facts,  as  were  the  plaintiffs 
Id  qttot  with  knowledge  or  notice  of  tt  In- 
surance Co.  r.  Com,  89  111.  170;  1  Jones, 
Mortg.  H  870,  872. 

It  is  strenuously  insisted  that  It  was  negli- 
gence on  the  part  of  defendant  in  error  not 
to  obtain  a  written  asslgnnftent  and  hare  It 
reccH-ded;  that  lack  of  anch  action  placed  in 
the  bands  of  Toncmy  the  power,  by  retessing 
the  mortgage  of  record,  to.  commit  a  fraud; 
and  that  it  calls  for  tbe  appllcatitm  of  tbe 
rule  that,  where  one  of  two  innocent  parties 
must  suffer  loss.  It  must  be  borne  by  tbe  one 
who,  by  negllgttKe,  placed  It  In  the  power  of 
another  to  perpetrate  the  fraud;  and  that,  un- 
der Its  application  to  tbe  facts  as  developed  in 
this  esse  and  Its  enforcement,  defendant  in 
error  must  bear  tbe  loss,  and  should  not  haTe 
been  granted  a  decree  of  foreclosure.  Thte 
view  is  as  earnestly  combated  in  arinuuent  by 
counsd  fcr  defendant  in  error.  Ttie  direct 
and  main  question  iairolved  was  dtscussed  in 
an  opinion  written  by  Norral,  C.  3..  In  tbe 
case  of  WhlK>le  v.  Fowler,  41  Neii.  675,  60 
N.  W.  15,  and  it  was  lield;  "A  sattitfactioa  en- 
tered on  the  record  by  a  mortgngee,  after  be 
has  sold  and  delivered  the  notes  secured  by 
the  mortgage  to  a  third  party,  will  protect  a 
subsequent  mortKagee  in  good  fnltb,  or  bona 
fide  purchaser  of  tbe  mortgafred  premises,  In 
case  he  had  no  notice,  at  tbe  date  of  tlie  pur- 
chase or  tbe  payment  of  tbe  conelderstion, 
that  the  debt  was  assigned  or  was  unpaid,  or 
that  tbe  release  was  unauthorised,  but  as  to 
all  other  persons  tbe  Ilea  of  tbe  mortgage  will 
not  be  impaired."  But.  as  we  view  tbe  facts 
and  circumstances  of  the  case  at  bar,  a  dis- 
CQSshm  or  re-examination  of  this  subject, 
even  If  It  was  deemed  t>e8t  to  be  made,  is  not 
necessary  to  a  determinatltm  of  tbe  question 
whlcb  we  tbink  a  controlling  one  iu  this 
branch  of  tbe  case.  Id  respect  to  the  relative 
rights  of  tbe  parties.  This  Is,  were  Macbews 
and  Manvllle  bona  0de  pgrcbasers  of  the 
property?  If  they  were,  then  tbe  other  and 
further  qosstlon  which  counsrt  have  argued 
would  arise  and  call  for  an  answer.  If  not, 
it  is  not  necessarily  Invurivcd  or  to  be  decided. 
They  examined  tbe  record,  and  It  disclosed 
the  Incumbrance  or  mortgage  in  suit  In  fa- 
vor of  ToDciay.  On  ai^Ucation  to  tbe  mort- 
gagee, tbey  were  shewn  a  deed  from  tbe 
mortgagor  to  him,  unrecorded,  which  contain- 
ed a  statement  that  the  tttle  was  conveyed  to 


him  subject  to  the  incumbrance,  and  also  that 
he  aasnmed  and  agreed  to  pay  tt;  and,  far- 
ther, at  the  time  these  matters  occurred,  and 
tbe  pr(H>erty  was  oonveyed  to  tliem,  respec- 
tively, tbe  principal  note  secured  by  tbe  In- 
cumbrance was  Bot  doc.  It  was  more  than  a 
year  bef<»«  Its  maturity.  A  knowledge  of 
these  facts  was  snfflcient  to  make  it  tb^  du- 
ty, liefore  purcbartng,  to  aseraiain  tbe  wbwe- 
abonts  and  ownership  of  tbe  notes  and  mort- 
gage, to  put  them  npon  inquiry;  and  having 
such  notice,  and  failing  In  tbe  i*wming  duty, 
tbey  cannot  now  claim  and  be  accorded  tbe 
inivUegee  and  rights  of  bona  fide  purchasers. 
Purdy  V.  Huntingdon,  42  N.  Y.  334.  It  fol- 
lows that  the  Judgment  of  tbe  district  court 
must  be  affirmed.  Affirmed. 


CHICAGO.  B.  &  Q.  R.  CO.  v.  STATE  ex  kL 
CITY  OF  OMAHA. 

(Supreme  Court  of  Nebruka.  March  IS,  1886.) 

CoKSTirunovAL  Law  —  Dde  Pbocsm  or  L&w  — 

Police  Powkr— Exbkcirk— Dbuoatiok— Monio- 
iTkL  Oki>inancb—Ma:«daml's— Railroad  Com- 
P&NtSB— ViADmns. 

1.  The  essential  qnslity  of  the  police  power, 
as  a  governmental  agency,  is  that  it  imposes  up- 
on persoDii  aod  property  bordeoa  desigued  to  pro- 
mote ttie  safety  and  welfare  of  the  public  at 
'  larffp. 

I  2.  Ttie  Tegislatnre  cannot,  andn  the  gnne  of 
police  regulations,  arbitrarily  ionde  petsMial 
I  rights  or  private  property.  Tliere  aitsst  be  aoime 
'  ol)TiouB  Hnd  real  "oonoctioTi  between  the  adaal 
I  provimoRs  of  such  measnrei  and  their  assumed 
,  purpoM. 

I        3.  "Due  prttoCM  of  law,"  bs  tht  term  is  osed 
I  in  the  state  and  fedeial  oonstibitions.  does  sot 
I  necessariiy  Imply  a  heariiu:,  by  one  whoee  prop- 
!  orty  ia  taken  or  damaged  for  pubEc  trae,  accMd- 
I  ing  to  tbe  estabbshcd  practice  in  eoartB  of  eom- 
I  moa  law  or  e^nitar.  bst  is  satisfied  wbenever 
!  an  opportunity  is  afforded  to  invoke  the  equal 
protectioD  of  the  law  by  Jndldal  proceedings  ap- 
propri«te  for  the  purpoee,  and  adequate  to  secure 
the  end  and  object  sanght  to  be  attained. 

4.  Tlie  power  of  the  legiriature  to  subserve 
the  general  welfare  of  the  people  by  all  needful 
and  proper  regulations  In  t»  intmst  of  health 
and  safety  is  inherent  in  the  sovereignty  of  tbe 
state,  and  cannot  be  bartered  awsy  by  cwtract 
or  otherwiae, 

5.  Such  power  may  be  asserted  cllrectly  by 
,  the  legislature,  or  may,  in  the  absence  of  con- 
,  stitutional  restrictions  npon  ttie  subject,  be  del- 

e;:atod  to  the  several  munlclpai  corporations  or 
other  agencies  provided  for  its  exercise. 

«.  The  power  of  the  legblatnre  over  private 
property  is  not  absidute.  But  while  tt  cannot, 
at  will,  impose  upon  property  burdeoa  so  excess- 
ive  and  unreasonable  as  to  work  a  practical  oos- 

'  fiscation  thereof,  the  courts  will  never  interfere 
to  prevent  the  enforcement  of  statutes  on  ac- 
coQiit  of  any  mere  difference  of  opinion  between 

,  them  aod  the  lawmakiog  power  of  the  govern- 
ment respecting  tbe  wisdom  or  necessity  of  par- 
ticular meannrrs. 

7.  The  luovinon  of  the  cfasrter  of  tbe  dty 
of  Omalta  (section  48.  c.  12a,  Gomp.  St.)  author^ 
Izing  said  city,  by  ordinance,  to  rei|ntre  railrosd 
companies  to  construct  and  keep  in  repair  via- 
ducts over  streets  therein  crossed  by  thm  tneks, 
is  a  valid  exercise  of  tbe  police  power  of  tbe 
state. 

8.  Ordinance  requiring  tbe  reconstructioo 
tv  two  railroad  companies  of  spedSc  portfons  of 
8  viadact  previously  erected  by  them  jointly  witb 
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the  dt7  Md  wt  to  tlolate  prior  oantmet  obBga- 

tious, 

9.  Nor  IF  Buch  ordinance  T<Ad,  as  ajpiinst  the 
raOroad  companies  therein  named  aa  tne  owners 
of  Mid  roads,  fer  the  failure  of  the  dty  to  pro- 
ceed asainat  other  companieB  «isated  In  oper- 
ating one  or  more  of  said  tracks  as  lessees  af  the 
owners,  the  charter  obligation  being  imposed  up- 
on railroad  companies  owning  or  operating  tep- 
arate  liMs  of  tra<^ 

10.  The  du^  of  railroad  companies  to  con- 
struct or  repair  viaducts  within  the  city  of 
Omaha  may  oe  enforced  by  writ  of  mandamas. 
(ByllabDB  by  tbm  Gonn.) 

Brror  to  district  court,  Douglas  county; 
Ambrose,  Judge. 

ICandamns  on  tbe  relation  of  tbe  city  of 
Omaha  against  the  Chicago,  Bnrilngton  & 
Quincy  Ballroad  Company.  There  waa  a 
Judgment  for  r^tor,  and  respondent  brings 
error.  Affirmed. 

Chas,  }.  Oreen*.  Greene  ft  Breekenridge, 
and  J.  W.  Deweese,  for  plaintiff  in  error. 
W.  }.  ConneU,  for  defendsjit  In  error. 

POST,  O.  J.  This  was  a  proceeding,  on 
tbe  relation  of  the  city  of  Omaha,  to  require 
tbe  Cbfcago,  Burlington  ft  Qaincy  Railroad 
Company  fbeieafter  r^srred  to  as  tbe  "re- 
apiAdent")  to  repair  the  eonth  one-tblrd  of 
tbe  so^alled  "Blerenth  Street  Viadnct,"  in 
said  cl^.  There  was  a  trial  upon  issues 
Joined  In  tbe  district  court  for  Douglas  coun- 
ty, resulting  in  a  finding  and  Judgment  In  ac- 
cordance with  tbe  prayer  of  the  relator,  and 
which  has,  by  apfwt^ate  proceedings,  been 
removed  Into  this  court  for  reyiew.  It  is 
essential  to  a  perfect  understanding  of  the 
questions  discussed  to  refer  in  detail  to  tbe 
legislation  of  tbe  state  and  tbe  city,  so  far 
as  it  relates  to  tbe  subject  of  tbe  controversy; 
and,  in  so  doing,  we  wUl  follow  the  order 
in  which  they  we  presented  In  tbe  valuable 
brief  submitted  in  behalf  of  tbe  respondent. 

In  tbe  year  1860  tbe  Omaha  ft  Southwest- 
ern Railroad  Company  was  organized  under 
tbe  General  Statatee  of  this  state,  and  imme- 
diately thereafter  oonstmcted  a  line  of  road 
from  the  city  of  Omaha,  in  a  southwesterly 
direction,  to  a  point  on  tbe  Platte  river,  in 
Sarpy  county,  and  which  it  continued  to  op- 
erate nntll  the  year  1871,  when  it  transferred 
all  of  Its  property  and  franchisee  to  tbe  Bur- 
lington ft  Mlssonri  Btver  Railroad  0<HDpany, 
also  a  Nebraska  corporattim,  by  lease  for  009 
years.  Said  road  was  by  the  last-named 
company  operated  until  1880,  In  which  year 
It  was,  together  with  all  the  pn^rty  and 
franchises  of  tbe  original  corporation,  trans- 
ferred to  the  r^poudent  company,  a  coii)o- 
ration  of  tbe  state  of  Illinois.  Section  83,  c. 
25,  Rev.  St  18G6,  under  which  the  Omaha  ft 
Southwestern  Company  was  organized,  con- 
tained, among  other  provisions,  tbe  follow- 
ing: 

"Sec.  83.  If  it  shall  be  necessary  In  the  lo- 
cation of  any  part  of  any  railroad  to  oocnpy 
any  road,  street,  alley  or  public  way  or 
ground  of  any  kind  or  any  part  thereof,  It 
sball  be  compet«it  for  tbe  municipal  or  otb- 
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er  corporation  or  pnbUc  officer  or  pnUlc  au- 
thority owning  or  having  charge  thereof  and 
the  railroad  company  to  agree  upon  the  man- 
ner and  upon  the  terms  and  conditions  upon 
which  tbe  same  may  be  used  or  occupied." 

In  tbe  year  1884  application  was  by  tbe 
last-named  company  made  to  the  city  for 
permission  to  lay  its  tracks  over  and  across 
certain  streets  tbereln,  including  Eleventh 
street;  and  in  response  to  that  request  an  or- 
dinance (No.  739)  was  enacted  and  ap^iored. 
In  tbe  following  language: 

"Said  Omaha  ft  Southwestern  Railroad 
Oompany  sball  have  tbe  right  to  constmct, 
matntam  and  operate  a  line  of  railroad 
along,  upon,  through  and  across  said  por- 
tion of  said  streets  and  alleys  as  a  part  ot 
its  line;  provided  that  said  railroad  track 
and  tracks  are  constructed  so  as  to  conform 
to  tbe  grade  of  said  streets  as  near  as  may 
be,  and  so  as  to  Interfere  as  little  as  possible 
with  the  travel  along  and  upon  said  streets; 
and,  provided,  that  nothing  herein  contained 
shall  be  construed  as  interfering  with  tbe 
right  of  any  property  owner  to  recover  from 
said  company  any  damages  resulting  to  pri- 
vate property  by  reason  of  the  conatructiou 
of  ssld  railroad,  and  nothing  herein  granted 
shall  authorize  any  Interference  with  tbe 
tracks  of  the  Union  Pacific  Railway  Com- 
pany, now  laid  and  operated  by  said  Unton 
Pacific  Railway  Company  in  any  portion  of 
the  streets  and  alleys  herein  named  and  enu- 
merated." 

Pursuant  to  said  ordinance  tbe  respondwt 
soon  thereafter  constructed  a  trade  from 
Tenth  street  across  Bleventb  street,  and 
thence,  in  a  soutbwesteriy  direction,  to  the 
city  limits.  Long  previous  to  the  last-uien- 
tioned  date  the  Union  Pacific  Railroad  Com- 
pany had,  with  the  consent  of  the  city,  con- 
structed 21  or  more  tracks  across  Eleventh 
street,  which  have  errer  since  been  in  con- 
tlnnal  o{>eratlon  tot  general  traffic  and  for 
switching  purposes,  so  that  tbe  additional 
tracks  therein  of  tbe  respondent  did  not  ma- 
ttflally  increase  tbe  Inconvenience  or  dan- 
ger of  tbe  public  in  tbe  use  of  said  street. 
By  sections  1,  2,  and  4  of  an  act  eoititied  "An 
act  to  provide  for  viaducts,  bridges  and  tun- 
nels In  certain  cases  In  cities  of  tbe  first 
class,"  approved  March  4,  1885  (Sees.  Laws 
1885,  p.  100,  c  12),  it  was  declared: 

"Section  1.  That  the  mayor  and  city  council 
In  any  city  of  tbe  first  class  sball  have  power, 
whenever  they  deem  any  Improvement,  here- 
in provided  for,  necessary  for  tbe  safety  and 
convenience  of  the  public,  to  engage  and  aid 
Is  tbe  constmction  of  any  viaduct,  or  bridge 
over,  or  tunnel  under  any  railroad  track  or 
tracks,  switch  or  switches  In  such  cities, 
when  such  track  -or  switches  cross  or  occupy 
any  street,  alley  or  highway  thereof,  in  tbe 
manner  and  to  the  extent  hereinafter  pro- 
vided. 

"Sec.  2.  Whenever  any  such  viaduct,  bridge 
or  tunnel  sball  be  deemed  necessary,  as  pro- 
vided in  tbe  preceding  section,  tbe  mayor  and 
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dtj  ccnuKdl  shall  have  tbe  power  to  secnre 
and  adopt  plans  and  specifications  therefor, 
together  with  the  satlmated  cost  of  tbe  work', 
and  thereupon.  If  the  railroad  company  or 
compaalea,  across  whose  tracks  or  switches 
the  work  Is  proposed  to  be  bollt,  will  assume 
three-fifths  (■/«)  of  the  entire  cost  thereof, 
and  three-fifths  (s/s)  of  all  damages  to  ahnt- 
tlng  property  on  account  of  constmctlon  of 
said  Tladnct,  bridge  or  tnnnel,  and  aecnre  to 
the  dty  the  payment  of  the  necessary  funds 
to  meet  It  as  the  work  progresses,  In  sach 
manner  and  with  snch  security  as  the  mayor 
and  dty  council  shall  require,  and  when  the 
payment  of  the  further  sum  of  one-fifth 
of  the  money  required  for  said  Improrement 
Is  arranged  for  In  manner  satisfactory  to  said 
mayor  and  council,  either  by  private  donation 
or  by  execution  of  good  and  sufitcient  bond 
as  will  protect  said  city  from  tbe  payment  of 
said  one-fifth  (i/b)  then  the  said  ouyor  and 
council  may  proceed  to  contract  with  the 
necessary  party  or  parties  for  the  construc- 
tion of  such  viaduct,  bridge  or  tunnel,  under 
the  superYislon  of  the  board  of  public  works 
of  such  city,  and  to  provide  for  the  payment 
of  one-flfth  (i/o)  of  the  cost  thereof  by  the 
city,  by  special  tax  on  all  taxable  property  In 
such  city,  and  one-flftb  (i/b)  by  special  tax 
to  property  benefitted,  as  provided  in  the  fol- 
lowing section.  If  not  otherwise  provided 
for." 

"Sec.  4.  The  city,  with  the  assent  of  the 
railroad  company  or  companies  aiding  In  the 
construction  of  any  such  viaduct,  bridge  or 
tunnel  as  her^n  provided,  may  permit  any 
street  railway  company  to  build  its  street 
railway  track  and  operate  Its  railway  upon 
or  through  the  same,  upon  such  terms  and 
conditions  and  for  such  compensation  as  shall 
be  agreed  upon  between  the  city  and  the 
street  railway  company.  And  the  compensa- 
tion paid  for  such  use  shall  be  set  apart  and 
used  towards  the  maintenance  of  such  via- 
duct, bridge  or  tunnel." 

In  virtue  of  the  foregoing  provisions  the 
dty,  the  Union  Pacific  Company,  and  the 
respondent,  In  the  year  1886,  entered  Into  an 
agreement  In  writing,  the  essential  port  of 
which  is  as  follows: 

•  •  Witnesseth,  that  the  said  parties 
of  the  set'ond  part,  In  pursuance  of  the  pro- 
nslons  of  an  act  of  tbe  legislature  of  the 
state  of  Nebraska  entitled,  'An  act  to  provide 
for  viaducts,  bridges  and  tunnels  in  certain 
cases  in  cities  of  the  first  class,'  do  hereby 
assume  and  agree  to  pay,  as  may  be  required 
by  the  mayor  and  city  council  of  said  city, 
three-fifths  of  the  entire  cost  of  constructing 
a  viaduct  along  Eleventh  street,  In  said  dty, 
over  the  railroad  tracks  of  said  parties  of  the 
second  part,  and  three-fifths  of  the  damages 
to  abutting  property  on  account  of  the  con- 
Btmctfon  of  such  viaduct,  not  otherwise  pro- 
vided for  by  waivers  or  private  contribu- 
tions; such  entire  cost  and  damages  not  to 
exceed  the  sum  of  ninety  thousand  dollars 
tfOO.OOO);  the  amount  so  assumed  and  agreed 


to  be  paid  being  three^lfOis  of  the  atlre 
cost  and  damages,  to  he  proporUoned  betweea 
said  parties  of  the  second  part  as  follows: 
Three-fourths  thereof  to  be  paid  by  said 
Union  Pacific  Railway  Company,  and  one- 
fourth  thereof  to  be  paid  by  said  Omaha  & 
Southwestern  Railroad  Company.  •  •  • 
The  plans  and  speclflcatlonB  fbr  said  via- 
dncts,  before  contracts  for  the  construction 
thereof  are  entered  Into,  shall  be  submitted 
to  and  approved  by  said  parties  of  the  second 
part;  and  should  plans  and  specifications 
be  adopted  by  said  party  of  tbe  first  part, 
and  approved  by  said  party  of  the  second 
part,  which  shall  increase  the  said  cost  and 
damages  beyond  the  amounts  herdn  limited, 
then  the  said  parties  of  the  second  part  are 
to  pay  thdr  respective  proportions  of  such 
Increased  cost  and  damages  In  the  same  man- 
ner, and  according  to  the  same  dlvMon,  as 
bmlnb^re  agreed.  *  *  *" 

Pursuant  to  that  agreement  the  viaduct  in 
questl<m  was  constructed,  and  dedicated  to 
the  use  M  the  public  ear^  In  the  year  1887. 
In  the  year  last  named  a  new  charter  was 
provided  fur  the  dty  by  an  act  entitled  "An 
act  incorporating  metn^»dltan  dties  and  de- 
fining and  prescribhig  their  dnttes,  powm 
and  govemm^t^*  (Sess.  lAm  1887,  p.  lOS, 
c  10),  sectkm  48  of  which,  as  amended  hi 
1808,  reads  as  followa: 

"Sec.  48.  The  mayor  and  council  shall  have 
power  to  require  any  railway  company  or 
companies  owning  or  operating  auy  railway 
track  or  tracks  upon  or  across  any  public 
street  or  streets  of  the  city,  to  erert,  con- 
struct, re-construct,  complete  and  keep  in  re- 
pair any  viaduct  or  viaducts  upon  or  along 
such  street  or  streets  and  over  or  under  such 
track  or  tracks,  including  the  approaches  to 
such  viaduct  or  viaducts,  as  may  be  deemed 
and  declared  by  the  mayor  and  council  nec- 
essary for  the  safety  and  protection  of  the 
public.  •  •  «  When  two  or  more  railroad 
companies  own  or  operate  separate  lines  of 
track  to  be  crossed  by  any  such  viaduct,  the 
proportion  thereof,  and  of  the  approaches 
thereto,  to  be  constructed  by  each,  or  tbe  cost 
to  be  borne  by  each,  shall  be  determined  by 
the  mayor  and  conndl.  It  shall  be  the  duty 
of  any  railroad  company  or  companies  upon 
being  required  as  herein  provided  to  erect, 
construct,  re-construct,  or  repair  any  viaduct, 
to  proceed  within  the  time  and  In  the  man- 
ner required  by  the  mayor  and  council,  to 
erect,  construct,  re-construd  or  repair  the 
same,  and  it  shall  be  a  misdemeanor  for  any 
railroad  company  or  companies  to  fall,  neg- 
lect or  refuse  to  perform  such  duty,  and  tipon 
conviction  any  such  company  or  companies 
shall  be  fined  one  hundred  dollars  (flOO)  and 
each  day  any  such  company  or  companies 
shall  fail,  n^Iect  or  refuse  to  perform  such 
duty  shall  be  deemed  and  held  to  be  a  sep- 
arate ond  distinct  oCFense.  and  In  addition  to 
the  penalty  herein  provided  any  such  com- 
pany or  companies  shall  be  compelled  by 
mandamus  or  other  appropriate  proceedings 
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to  erect,  constnict,  m^onstruct  or  re^lr  any 
viaduct  as  may  be  required  by  onUnance  aa 
herein  provided.  The  mayor  and  council 
ahall  also  have  power  whenever  any  railroad 
company  or  companies  shall  fall,  neglect  or 
refuse  to  erect,  construct,  re-construct  or  re- 
pair any  viaduct  or  viaducts  after  having 
been  required  ao  to  do  as  herein  provided, 
to  proceed  with  the  erectkm,  conBtroctlon,  re- 
coDstroctlon  or  repair  of  sncb  vtsduct  or 
rladnctB  by  contract  or  In  sncb  other  manna 
aa  may  be  jvorlded  by  fvdlnance,  and  aaaeaa 
the  costs  of  the  erection,  coustmction,  re- 
construction or  repair  of  auch  Tiadtict  or 
viaducts  against  the  property  of  the  railroad 
company  er  companies  required  to  erect,  coa- 
atmct,  re-conatmet  or  repair  the  same,  and 
sncb  coBt  ataaU  be  a  valid  and  snbelstlng  lien 
against  sodi  property  and  shall  also  be  a 
legal  tDdebtedneBB  of  said  company  or  com- 
panies in  fkvor  of  anch  city,  and  may  be  en- 
forced and  collected  by  suit  In  the  propel 
conrt."   Seas.  Iawb  1888.  p.  70,  c.  3.  f  7. 

In  the  month  of  January,  18B4.  the  relator— 
baring  determined  from  the  report  of  the  city 
engineer,  the  board  of  public  worfca,  and  other 
cfffiBpetent  erldeuce,  that  eoctenalTe  repalra 
were  required  upon  said  viaduct,  1^  reason  ct 
stmctural  weakneaa  thereof,  and  other  causes 
—enacted  an  ordinance  approving  the  plans 
and  specifications  therefor  iH%rloiiBly  submit- 
ted by  the  dty  engineer,  aectlona  2  and  3  of 
which  read  as  follows: 

"Sec;  2.  That  the  Union  Pacific  Railway 
Company  be  and  Is  hoeby  ordered,  directed 
and  required  to  repair  that  portion  of  said 
Eleventh  Street  Viaduct  from  the  north  aid  of 
aald  Tladuct  south  for  a  distance  of  two-tldrds 
of  the  entire  length  of  said  viaduct  and  the 
Chicago,  Burilngton  &  Qnfncy  Railroad  Com- 
pany, grantee  and  successor  to  the  Burilngton 
ft  Missouri  River  Railroad  Company  In  Ne- 
bnudca  and  the  Omaha  ft  Southweatera 
Railroad  Company,  be  and  la  hereby  ordered, 
directed  and  required  to  repair  that  portion  of 
said  Eleventh  Street  Tladuct  commencing  at 
the  south  end  therectf,  and  extending  north- 
ward a  distance  ot  one-third  of  the  entire 
length  of  said  viaduct;  the  said  repairs  to  be 
made  in  accordance  vrtth  said  plans  and  sped- 
flcationa  and  to  be  done  under  the  supervision 
of  the  city  engineer;  the  said  repairs  to  be 
commmced  wltbont  unnecessary  delay  and 
fully  completed  aa  herein  required  within 
ninety  days  from  the  passage  and  approval 
of  this  ordinance. 

"Sec.  3.  That  the  city  clerk  be  and  Is  here- 
by directed  to  furnish  to  said  Unitm  I^dfic 
Railway  Company  and  to  aald  Chicago,  Bur- 
ilngton ft  Qnlncy  Railroad  Company  owning 
or  operating  railroad  tracks  upon  and  across 
said  Eleventh  street  under  said  Eleventh 
Street  Viaduct,  a  dufy  certified  coi^  of  this 
ordinance  without  unnecessary  delay,  and 
that  the  dty  engineer  la  hereby  directed  to 
f  umlah  to  each  of  aald  railroad  companies  a 
copy  of  said  plans  tod  spedflcations,  and  to 
superintend  the  work  of  maldng  aald  repairs." 


Nodce  of  the  foregoing  order  was,  hi  due 
form,  served  upon  the  respond«it,  aa  well  as 
upon  the  Union  Padfic  Railroad  Company; 
and,  upon  the  refusal  of  the  former  to  com- 
ply with  the  terms  of  the  ordinance,  this  pro- 
ceeding was  Instituted,  with  the  result  stat- 
ed. 

The  first  proposition  aasrated  by  the  re- 
spondent Is  that  Bectl<m  48,  above  set  out,  has 
a  prospective  operation  only,  and  doea  not.  In 
terma  or  by  implication,  apply  to  viaducts  In 
existence  at  the  time  It  took  effect  We  are, 
however,  unable  to  accept  counsel's  definition 
of  a  "retrospective  law."  A  statute  does  not 
operate  retroadlvely  from  the  mere  fact  that 
It  relates  to  antecedent  events.  A  "retrospec- 
tive law"  has  been  defined  as  one  Intended  to 
affect  transactions  which  occurred  or  rights 
which  accrued  before  It  became  operative  as 
sncb,  and  which  ascribes  to  them  effects  not 
inherent  in  tiielr  nature.  In  view  of  the  law  In 
force  at  the  time  of  their  occurrence.  Blsh. 
Writ  Law,  I  88;  Black,  Interp.  Laws,  p. 
247.  The  language  employed  in  the  statute 
Is  "any  viaduct  or  viaducts,"  and  must,  when 
read  In  the  light  of  the  anthoritleB  dted,  be 
hdd  to  Include  such  aa  were  then  In  existence, 
as  well  as  those  subsequently  «mstructed. 
The  esaentlal  quality  of  the  police  power,  aa 
a  governmental  agency,  la  that  it  imposes  up- 
on persons  and  proper^  burdena  designed  to 
promote  the  safety  and  welfare  of  the  general 
public.  It  Is  one  of  the  powers  which  has 
been  resored  by  the  peo^e  of  the  state,  and 
which  cannot  be  surrendered,  to  require  per- 
sons and  corporations  to  so  exercise  and  enjoy 
thdr  rights  aa  not  unnecessarily  to  injure  oth- 
ers. That  the  principle  stated  Is  especially 
applicable  to  existing  rights,  without  re^rd 
to  the  time  of  their  acquirement  or  to  the 
source  from  whence  they  are  derived,  ap- 
pears to  us  a  self-evident  prcvosltlon,  not  re- 
quiring argument,  and  the  subject  will  not 
tiiereaftn  be  further  pursued  In  this  connec- 
tion. 

The  next  and  most  Important  snbjed  of  in- 
quiry is  presented  by  respondent's  contentioo 
that  the  ordinance  under  which  the  dty  pro- 
ceeded in  wderlng  the  repairs  In  question  con- 
templates the  taking  of  !to  jHK^rty  without 
due  process  of  law,  within  the  meaning  of 
the  state  and  fedraal  conatltatlons,  and  also 
Impairs  the  obligation  of  the  c<mtract  under 
which  Its  tra(^  waa  laid,  and  under  which 
said  Viaduct  was  ccmstmcted.  The  dlfilcnlty 
attending  a  Bolutl<m  of  the  questions  present- 
ed by  this  assignment  la  augmented  from  the 
fact  that  courts  have  not  always  observed  the 
distinction  between  the  different  reserved 
powers  of  the  stote,  and  have  cited  indis- 
criminately tnsea  Involving  the  police  power, 
the  taxing  power,  and  the  power  of  eminent 
domain.  Nor  is  the  confusion  on  that  ac- 
count at  all  strange,  when  we  remember  that 
those  powers  all  depend  for  their  vitality  upon 
a  common  prindple.  viz..  the  subordination  of 
private  righto  to  the  public  welfare,— of  the 
individual  to  the  community.   Of  the  cases 
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freqaently  cited  to  Illustrate  tbat  iffliKdple, 
many  Inrolre  an  application  of  two  or  more 
of  the  powers  enumerated,  while  In  others  tbe 
line  of  distinction  is  hj  no  means  clearly  ap- 
parent. Many  attempts  at  defining  the  "po- 
lice power"  hare  been  made,  but  in  none  bas 
the  limit  of  Its  exercise  been  defined  with  pre- 
cision. It  Is,  In  the  languase  of  Chief  Jus- 
tice Shaw  in  Com.  t.  Alger,  7  Cush.  63,  **mucb 
easier  to  perceive  and  reaUae  the  existence 
and  sources  of  this  power  than  to  maife  its 
boundaries,  or  prescribe  limits  to  its  eaux- 
clse."  Doubtless,  the  safe  course  to  pursue 
in  attaining  the  desired  result  is  that  which  Is 
characterized  by  Mr.  Justice  Miller,  in  Da- 
vidson V.  New  Orteana,  96  U.  S.  97,  as  "the 
gradual  process  of  Judicial  Inclntioo  and  ex- 
elusion."  We  held  in  Smiley  v.  MacDtnuild, 
42  Neb.  5,  60  N.  W.  355,  that  the  legislature 
cannot,  under  the  guise  of  a  police  t^fulatlon, 
arbitrarily  Invade  private  property  or  per- 
sonal rights,  but  that  the  conrt  must  be  able 
to  perceive  some  clear  and  real  connection  be- 
tween the  assumed  purpose  of  the  law  and  Its 
actual  provisions.  The  obvious  purpose  of  the 
legislation  In  this  case,  both  state  and  munici- 
pal, la  te  promote  the  convenience  and  safety 
of  the  public  at  a  grade  crossing,  which  is 
Judicially  recognized  as  a  place  of  danger. 
It  is,  in  short,  the  exercise  of  the  governmen- 
tal power  and  duty  to  secure  a  safe  and  nec- 
essary highway,  and  must  be  upheld,  U  at 
all,  as  a  legitimate  exercise  of  the  police 
power  of  the  sUte.  The  authorities  which  ful- 
ly sustain  this  proposition  will  be  noticed  In 
the  course  of  our  further  examination  of  this 
case,  and  need  not  be  here  cited,  l^e  ques- 
tions presented  by  this  assignment  are,  in 
principle,  neariy  allied,  covering  Bubstantially 
the  same  field  of  Inquiry,  and  will,  for  con- 
venience, be  considered  together. 

The  proceeding  by  the  mayor  and  council 
is.  It  is  claimed,  essentially  judicial  in  char- 
acter; and,  to  use  the  language  of  the  re- 
spondent, "Such  a  proceeding,  without  notice 
to  those  concerned,  and  without  giving  them 
an  opportunity  to  be  heard,  violates  every 
maxim  and  principle  of  constitutional  gov- 
ernment" The  term  "due  process  of  law" 
Is,  like  the  "police  power  of  the  state,"  not 
susceptible  of  a  precise  definition.  However, 
that  of  Judge  Cooley  appears  to  have  proved 
the  most  acceptable  to  the  courts  of  this 
country,  viz.:  "  'Due  process  of  law,'  in  each 
particular  case,  means  an  exertion  of  the 
powers  of  government  as  the  settled  maxims 
of  the  law  permit  and  sancti(Hi,  and  under 
such  safeguards  for  the  protection  of  Individ- 
ual rights  as  these  maxims  prescribe  for  the 
class  of  cases  to  which  the  one  In  question 
belongs."  In  Board  v.  Collins,  4G  Neb.  411, 
64  N.  W.  1086,  we  held,  in  effect,  that  the 
constitutional  requirement  with  respect  to 
that  subject  does  not  imply  a  hearing  ac- 
cording to  the  established  practice  In  courts 
of  common  law  or  equity,  but  that  it  Is  sat- 
isfied whenever  the  citizen  whose  property  Is 
taken  or  damaged  for  public  use  is  afforded 


an  adequate  remedy  tber^or  in  a  court  of 
competent  jnrlsdlctlML  And  the  doctrine  is 
now  firmly  established,  although  after  some 
diversity  at  opinion,  tbat  previous  notice, 
and  an  oppwtunlty  to  be  heard,  by  persons 
tbneby  affected.  Is  not  IndispensaMe  to  a 
valid  exercise, of  the  police  power,  or  the 
power  to  levy  and  c<rilect  taxes,  whether  ad 
valorrai,  by  the  ordinary  means,  or  such  as 
are  draomlnated  "special  asseBamenta."  and 
chargeatde  against  particular  pn^rerty.  In 
McMIllen  V.  Anderson,  95  U.  S.  37,  Mr.  Jus- 
tice Miller,  in  holding  that  the  courts  of  tbe 
United  States  could  not  be  InvcAed  to  pre- 
vent the  collection  of  an  alleged  lUegal  li- 
cense tax  levied  Xij  the  state  of  Louisiana, 
on  the  ground  that  the  eCteet  thereof  was  to 
take  the  petitioner's  property  without  due 
process  of  law,  said:  "It  seems  to  be  sup- 
posed that  it  Is  essential  to  tbe  validity  of 
this  tax  that  the  party  charged  should  have 
been  present,  or  had  an  opportunity  to  be 
present.  In  some  tribunal,  when  it  was  as- 
sessed. But  this  Is  not,  and  has  never  been, 
considered  necessary  to  the  validity  of  a 
tax.  •  •  •  Nor  Is  the  person  charged  with 
such  a  tax  without  legal  remedy  by  the  laws 
Of  Louisiana.  It  Is  probaUe  that  In  tbat 
state,  as  In  others,  if  compelled  to  pay  the 
tax  by  a  levy  upon  his  property,  he  can  sue 
the  proper  party,  and  recover  back  the  mon- 
ey aa  paid  under  duress  if  tbe  tax  was  ille- 
gal." True,  it  was  said  in  Barker  v.  Omaha, 
16  Neb.  268,  20  N.  W.  382,  that  "notice  In 
some  form  must  be  given  a  property  owner, 
before  a  special  assessment  up<m  his  property 
becomes  fixed  and  irrevocable."  But  tbe 
learned  author  of  that  opinion  did  not  say 
or  Imply  that  the  means  of  redress  afforded 
In  other  cases  against  Illegal  assessment 
falls  to  satisfy  the  constituttonal  Inhlbitloa 
against  the  taking  of  property  wlthont  due 
process  of  law.  What  Is  meant— and  what 
Is  the  doctrine  of  the  authorities  there  cited— 
Is  that  a  property  owner  shall,  before  being 
required  to  pay,  have  an  opportunity  to  be 
heard  in  the  courts,  In  a  proceeding  Instltot- 
ed  by  himself,  or  by  tbe  mnntcipallty  to 
which  the  taxing  power  of  tbe  state  has  been 
by  law  Intrusted.  Although  there  are  many 
cases  In  the  state  and  federal  courts  in  har- 
mony with  the  opinion  of  Justice  Miller,  from 
which  the  foregoing  Is  quoted,  and  fully  sus- 
taining the  proposition  here  asserted,  we  pre- 
fer to  confine  our  examination  of  such  as  In- 
volve an  exercise  of  the  police  power,  rather 
than  the  power  of  taxation. 

In  Woodruff  v.  Catlin,  64  Conn.  2^  6  Atl. 
849,  it  la  said:  "The  legislature  having  de- 
termined that  the  intersection  of  two  rail- 
ways in  a  highway  In  the  city  of  Hartford,  a( 
grade,  is  a  nuisance,  dangerous  to  life,  in 
the  absence  on  the  part  either  of  the  city  or 
of  the  railroads,  may  compel  them  severally 
to  become  the  owners  of  the  right  to  lay 
out  new  highways  and  new  railways  over 
such  land,  and  In  such  manner  as  will  sepa- 
rate the  grade  of  the  railways  fruii  that  of 
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the  hfgbway  at  intersectlooB;  may  compel 
them  to  use  the  right  for  the  accomplishment 
of  the  desired  end;  may  determine  that  the 
expense  shall  be  paid  by  either  corporation 
alone,  or  In  part  by  both.  •  •  •  And  it 
has  the  power  to  do  all  this  for  the  specified 
purpose,  and  to  do  It  thronffb  the  Instnimen- 
tallty  of  a  commission"  appointed  for  the 
purpose. 

Appeal  of  New  York  A  N.  B.  R.  Co^  B8 
Conn.  532,  20  Atl.  670,  InVoWed  the  consti- 
tutionality of  an  act  of  the  legislature  limit- 
ing the  amount  chargeable  to  a  town  or  vil- 
lage, on  the  separation  of  the  grade  of  a 
hif^bway  from  that  of  a  railway  track  situat- 
ed therein,  to  one-f  onrth  of  the  whole  cost  of 
such  Improvement.  Such  a  limitation.  It  was 
ai^ed,  authorized  the  taking  of  the  appel- 
lant's prt^rty  without  due  process  of  law, 
Inasmuch  as  it  prevented  the  commissioner 
to  whom  the  discretion  was  IntruBted  from 
apportioning  to  the  city  a  just  and  equitable 
share  of  the  burden  Imposed  by  the  act.  But 
the  coart  held  otherwise.  Carpenter,  J., 
speaking  for  the  court,  after  remarking  that 
the  policy  of  the  law  was  to  abolish  grade 
crossings,  said:  "Legislation  on  this  subject 
assumes  that  each  party,  In  the  discharge  of 
its  duty.  Is  concerned  in  creating  the  danger, 
and  that  each  may  Justly  be  required  to  con- 
tribute to  the  expense  of  Its  removal,  or  that 
either  may  be  required  to  i>ay  the  whole,  and. 
If  each  contributes,  that  the  proportion 
wMcb  eacb  shall  pay  may  be  determined  by 
the  legislature  in  eacb<cflse  as  it  arfsea,  or  by 
peneral  rule  by  Itself,  or  by  a  delepatfou  of 
Its  power  to  the  railroad  commissioners. 
This  exercise  of  .power  is  justifiable  on  the 
^und  that  government  Itself,  in  the  dis- 
charge of  its  governmental  duties,  undei^ 
takes  to  remove  the  danger,  and  does  It  In 
the  same  manner  and  through  the  same  in- 
strumentalities that  it  provides  and  main- 
tains highways  through,  and  at  the  expense 
of,  the  towns  and  other  corporations.  So  far 
as  towns  are  concerned.  It  Is  a  duty  that  has 
ever  devolved  upon  them  to  keep  the  high- 
ways reasonably  safe.  They  are  compelled 
to  act  without  compensation  or  pecuniary 
profit  Their  sole  motive  is  the  public  wel- 
fare. Railroad  companies,  in  some  sense, 
are  but  tbe  agents  of  the  government  in  af- 
fording to  tbe  public  a  moie  expeditious  and 
vastly-improved  method  of  travel.  •  •  • 
Unlike  towns,  they  do  not  act  upon  compul- 
sion, but  by  choice.  Their  motive  la  private 
gain.  Public  benefit  is  Incidental.  •  •  • 
They  contribute  largely  to  the  danger,  and 
the  state  may  well  require  them  to  contrib- 
ute largely  to  its  removal.  •  •  •  Requir- 
ing the  railroad  company  to  pay  three- 
fourths  of  the  expense,  however  Just  it  might 
t>e  to'reqnlre  the  town  to  pay  more  than  one- 
foarth.  Is  not  a  matter  of  which  the  railroad 
company  can  legally  complain."  That  doc- 
trine was  reasserted  by  the  same  court  In 
Appeal  of  New  York  &,  N.  E.  R.  Co..  62  Conn. 
S27, 26  AtL  122,  wblch  was,  opon  proceedings 


to  error  to  the  supreme  court  of  the  United 
States,  affirmed,  and  the  validity  of  the  act 
In  question  expressly  upbeld.  See  161  U.  S. 
656,  14  Sup.  Ct.  437.  In  the  opinion  last  re- 
ferred to  this  language  was  used  by  Chief 
Justice  Puller:  "Nor  is  there  necessarily 
sncb  denial,  nor  an  Infringement  of  the  ob- 
ligation of  contracts,  to  the  Imposition  upon 
them  [railway  companies],  In  particular  In- 
stances, of  tbe  entire  expense  of  the  per- 
formance of  acts  required  In  the  public  In- 
terest. In  the  exercise  of  legislative  discre- 
tion. Nor  are  they  thereby  deprived  of  prop- 
erty without  due  process  of  law,  by  statutes 
under  which  the  result  Is  ascertained  in  a 
mode  suited  to  the  nature  of  the  case,  and 
not  merely  arbitrary  and  capricious;  and  that 
the  adjudication  of  the  highest  court  of  a 
state,  that  In  such  particulars  a  law  enacted 
in  the  exercise  of  the  -police  power  of  the 
state  Is  valid,  will  not  be  reversed  by  this 
court  on  the  ground  of  an  infraction  of  the 
constitution  of  the  United  States."  And  sub- 
stantially similar  views  are  expressed  by 
that  court  In  Missouri  Pac.  Ry.  Co.  v. 
Humes,  115  U.  S.  512,  6  Sup.  Ct  110,  and 
Eldrldge  V.  Frezevant,  16  Sup.  Ct  345. 

In  Train  v.  Boston  Disinfecting  Co.,  144 
Mass.  520,  11  N.  E.  029,  a  regulation  of  tbe 
board  of  health  for  the  disinfecting  of  cer- 
tain vessels  and  goods  Imported  therdn,  at 
the  owner's  expense,  was  assailed  on  the 
jH'ound  that  no  provision  was  by  law  made 
for  a  hearing,  or  for  review  by  appeal  or 
otherwise.  But  the  court  pronounced  the 
regulation  a  reasonable  one,  and  defensible 
as  an  exerrise  ot  tbe  police  power  of  the 
state. 

Id  Com.  v.  Roberts.  155  Mass.  281,  29  N. 
E.  522,  an  act  required  all  buildings  used  for 
a  designated  purpose  to  be  supplied  with  suf- 
ficient water-closet  connections.  It  was  hdd, 
although  there  was  no  provision  for  notice 
or  hearing,  that  said  act  was  a  valid  ex- 
ercise of  tbe  police  power,  and  applicable  to 
buildings  erected  before  its  enactment  as 
well  as  to  those  subsequently  constructed. 

In  People  v.  Boston  &  A.  R.  Co.,  70  N.  Y. 
569,  the  appellant  company  was  required  to 
construct  a  bridge  over  a  turnpike  road,  on 
the  ground  that  tbe  state  may,  under  the 
powers  reserved  to  the  legislature.  Impose 
upon  railroad  corporations  such  additional 
burdens  as  are  essential  to  the  public  wel- 
fare. 

In  State  v.  Railway  Co.,  33  Kan.  176,  5 
Pac.  772.  the  power  of  tbe  city  of  Atchison 
to  compel  the  respondents  to  construct  via- 
ducts was  sustained  under  legislation  sub- 
stantially llkt?  that  h-rre  Involved.  Referring 
to  the  subject  of  notlc  e,  the  court,  by  Valen- 
tine, J.,  observed:  "We' might,  however,  say 
that  we  do  not  think  It  is  necessary  that  the 
city  should  have  given  the  railroad  company 
notice  before  passing  the  ordinance  requir- 
ing them  [respondents]  to  construct  tbe  via- 
duct. Notice  afterwards,  with  an  opportu- 
nity on  the  part  ot  the  rallroad^comiHUiles  to 
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contest  the  validity  of  the  ordinance,  and  tbe 
right  of  the  city  to  compel  them  to  construct 
the  viaduct,  is  snfflclent" 

But  the  clearest  and  most  satlafactory  ex- 
poaition  of  the  subject  is  found  in  Health 
Department  of  New  York  v.  Rector  of  Trin- 
ity Church,  146  N.  Y.  32,  39  N.  E.  833,  which 
was  an  action  to  recover  a  penalty  under  a 
statute  requlriiv  all  tenement  houses  to  be 
supplied  with  water  on  each  floor  occupied, 
or  intended  to  be  occupied,  by  one  or  more 
famlliee.  whenever  so  directed  by  the  board 
of  health.  The  statute  made  no  proTlslon 
for  notice  to  property  owners,  and  none  was 
in  fact  glTen,  while  it  was  adnritted  that  It 
woald  cost  the  respondent  a  considerable 
sum  of  money  to  comply  with  the  order  of 
the  board.  In  the  opinion  of  Peckham,  J.,  It 
is  said:  "The  legislature  has  power,  and  has 
exercised  It  in  countless  instances,  to  enact 
general  laws  upon  the  subject  of  the  public 
■health  or  safety,  without  providing  that  the 
parties  who  are  to  be  affected  by  those  laws 
sliali  first  be  heard  before  they  aball  take 
efl^Bct  In  any  partlcalar  case.  •  *  *  The 
fact  that  the  legislature  has  chosen  to  dele- 
gate a  certain  portion  of  its  power  to  the 
board  of  health  *  *  •  woold  not  alter 
the  principle,  nor  would  it  be  necessary  to 
proride  that  the  board  should  give  notice 
and  afford  a  hearing  to  tbe  owner  before  it 
made  such  order."  And  In  answer  to  the 
argument  that  the  effect  of  the  act  was  ta 
Impair  contract  obligations  the  same  learned 
Judge  said;  *'Law8  and  regulations  of  a  po- 
lice nature,  although  they  may  disturb  the 
enjoyment  of  Individual  rights,  are  not  uncon- 
stitutional, though  no  provision  Is  made  for 
compensation  for  such  disturbance.  They 
do  not  appropriate  private  property  for  pub- 
lic use,  but  simply  regulate  its  use  and  en- 
joyment by  the  owner.  If  he  snffer  injurr. 
It  is  dther  damnum  absque  Injuria,  or,  In 
the  theory  of  the  law,  he  la  compensated'  for 
It  by  sharing  in  the  general  benefits  which 
the  regulations  are  Intended  and  calculated 
to  secure."  See.  also,  1  DHL  Mun.  Corp.  (4t]i 
Ed.)  I  141.  and  note;  Com.  r.  Alger.  7  Cuah. 
88;  Baker  t.  City  of  Boston,  12  Pick.  1&4; 
Thorpe  V.  Railroad  Co.,  27  Vt  140;  Tied. 
Llm.  1 124;  Prent.  Police  Powers,  pp.  67,  58. 
And  the  principle  which  underlies  all  of  tlie 
cases  cited  was  distinctly  recognised  by  this 
court  in  State  v.  Railroad  Co.,  28  Neb.  412, 
45  N.  W.  468. 

It  win  not,  of  course,  be  contended  that 
the  power  of  the  legislature  is  in  that  re- 
spect absolute,  or  that  it  may  at  will  im- 
pose upon  property  burdens  so  unreasonable 
as  to  work  a  practical  confiscation.  There 
la,  as  all  admit,  a  limit  beyond  which  It  can- 
not go,  and  within  which  it  will  be  confined 
by  the  Judicial  power  of  the  state.  Prent. 
Police  Powers,  p.  31;  Minnesota  r.  Barber, 
13(i  U.  S.  313,  10  Sup.  Ct.  802.  But  it  is  nn- 
uecessary,  If  It  were  posdble.  to  point  out 
the  boundary  line  between  reasonable  and 
unreasonable  exactions.  It  Is  enough  that 


the  courts  will  not  interfwe  to  prevent  tbe 
enforcement  of  statutes  on  account  of  any 
mere  difference  of  opinion  between  them  and 
tbe  lawmaking  branch  of  the  government  re- 
specting the  wisdom  or  necessity  of  particu- 
lar measures. 

To  summarise  briefly,  vre  conclude  from 
tbe  foregoing  authorities,  and  many  others 
examined,  that  the  l^slation  assailed  In 
this  cause  la  a  valid  exercise  ttf  the  polii-e 
power  of  the  state  over  the  subject  to  which 
it  applies;  that  It  does  not  authorize  the  ap- 
propriation of  the  respondent's  property 
without  due  process  of  law,  in  a  constitu- 
tional sense,  since  the  latter  is  able  to  In- 
voke the  equal  protection  of  the  law  by  any 
appropriate  proceeding,  and  because  it  did 
in  fact  put  In  Issue,  by  tbe  answer,  both  the 
validity  of  tbe  ordinance,  and  tbe  reason- 
ableness of  the  amount  apportioned  to  It  for 
the  repair  of  the  viaduct  In  question.  Nor  Is 
such  legislation  violative  of  any  contract  ob- 
ligation, since  the  power  to  subserve  the 
general  welfare  of  the  people  by  all  need- 
ful and  proper  regulations  in  the  interest  of 
health  and  safety  cannot  be  bartered  away 
by  contract  or  otherwise.  Such  power  Is 
inherent  In  the  sovereignty  of  tbe  state,  and 
may  be  asserted  directly  by  the  legislature, 
or  may,  in  the  alraence  of  constitutional  re- 
striction upon  tbe  subject,  be  delegated  to 
the  several  municipal  corporations  or  other 
agencies  provided  for  its  exercise.  The  sin- 
gle purpose  of  the  legislation,  whether  con- 
templating the  erection  or  reconstruction  of 
the  viaduct,  is  to  reduce  to  a  minimum  the 
danger  to  life  and  Umb  for  wtilch  the  rail- 
road companies  are  chiefly,  responsible,  and 
it  is  not  unreasonable  to  require  tbe  parties 
to  maintain  the  street  in  a  condition  of  safe- 
ty, for  whose  beneflt  and  convenience  it 
was  originally  rendered  unsafe. 

The  argument  assailing  the  ordnance  on 
the  ground  that  It  requires  the  respondent 
to  repair  the  south  one-third  of  the  viaduct. 
Instead  of  contributing  a  designated  part  of 
the  entire  cost,  is,  we  think,  without  merit. 
Section  48,  above  set  out,  confers  upon  tbe 
mayor  and  council  of  Uie  city  plenary  pow- 
ers with  respect  to  the  subject.  They  may, 
by  ordinance,  determine  the  proportion  of 
the  viaduct  and  approaches  to  be  construct- 
ed by  two  or  more  railroad  companies  own- 
ing or  operating  separate  lines  of  track  to 
be  crossed  thereby,  or  may  determine  the 
cost  thereof  to  be  borne  by  each.  The  ordi- 
nance, if  not  within  the  letter  of  the  city's 
charter,  is  clearly  within  its  declared  scope 
and  purpose.  But,  in  the  absence  of  any 
statute  regulating  the  manner  of  apportion- 
ing tbe  cost  of  such  repairs,  tt  cannot  be 
said  that  the  plan  adopted  Is  either  so  In- 
equitable or  nnreaaonable  as  to  amount  to 
an  abuse  of  the  discretion  conferred  upon 
the  officers  of  the  city.  Equally  grouudlew 
is  the  contention  that  the  city  was  required 
{o  proceed  against  the  Chicago,  Rodt  Island 
&  Pacific  and  the  Chicago.  Milwaukee  ft  St. 
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Paul  Ranroad  CompanleB,  then  engased  in 
operating,  Jolntlr  with  the  Union  PacUlc 
Company,  certain  tracks  belonging  to  the 
latter,  acrosB  Blerenth  street,  and.  under 
said  Tladnct  The  atatute,  as  we  hare  seen, 
anthoilzes  the  city  to  require  two  or  niore 
railroad  companies  owning  or  operating  sep- 
arate lines  of  track  to  erect,  constroct,  re- 
construct, or  repair  rladncta.  If  we  admit 
the  companies  named,  as  lessees  of  the 
Union  I^clflc  Company,  to  be  within  the 
terms  of  the  act,  .It  does  not  follow  that  they 
are  In  any  sense  necessary  parties  to  the 
proceeding,  since  the  city  might  stUl  have 
proceeded  against  the  owners  of  the  tracks 
operated  by  them.  Such  Is  the  plain  and 
necessary  Inference  from  the  language  of 
the  statute- 

Lastly,  It  Is  argned  that,  conceding  the 
reqkondentfs  duty  to  repair  the  rladuct  as 
commanded  by  the  ordinance,  snch  duty  Is 
not  one  which  will  be -enforced  by  means  ot 
the  writ  of  mandamus.  By  reference  to  sec- 
tion 48  of  the  cltys  charter.  It  will  be  ob- 
serred  that  authority  to  proceed  by  mandap 
mus,  or  other  appropriate  proceedings.  Is 
therein  expressly  conferred.  But,  independ- 
ent of  that  proTlslon,  mandamus  lias  long 
been  recc^rnlsed  as  an  appropriate  remedy, 
if  not  the  fflily  adequate  remedy,  In  cases  of 
like  character.  Indeed,  so  firmly  is  that  rule 
established  by  the  decisions  of  this  court 
as  not  to  admit  of  a  doubt  at  this  time. 
See  State  t.  Railroad  Ca,  17  Neb.  647,  24  N. 
W.  320;  Id.  18  Neb.  512,  26  N.  W.  205;  State 
T.  RaUroad  Co..  27  Neb.  694,  48  N.  W.  ilii; 
State  T.  Railroad  Co..  29  Neb.  412,  45  N.  W. 
469.  We  discover  no  error  In  the  record, 
and  the  Judgment  of  the  district  court  is  af- 
firmed. Affirmed. 


CARTER  V.  GIBSON. 
(Snpreme  Court  of  Nebraska.  Mardi  18,  1896.) 
JnneHBiiT  Ihrebpoksitb  to  Issdbs. 

A  jodsment  foreign  to  the  issues  joined, 
and  for  whicti  tliere  was  no  prayer  by  the  party 
In  whose  favor  it  was  rendered,  must,  upon  ap- 
peal, be  rcTersed  in  the  supreme  court. 
(Syllabns  by  the  Court.) 

Appeal  from  district  court,  Cass  cotmty; 
Chapman,  Judge. 

Action  by  John  M.  Carter  against  Benja- 
min A.  Gibson.  From  the  Judgment,  plalntifT 
appeals.  Reversed. 

H.  D.  Travis  and  A.  H.  Russell,  for  appe- 
lant.  Wooley  &  Gibson,  tot  ai^lee. 

RTAN,  G.  The  Issues  presented  in  this 
case  were  fully  described  in  Garter  v.  Gibson, 
29  Neb.  824, 45  N.  W.  634.  After  the  case  had 
been  remanded,  there  was  a  trial  in  the  dis- 
trict court;  and,  upon  flndinga  of  fact,  there 
was  a  decree  which  plaintiff  seeks  to  review 
by  this  his  appeal.  The  action  was  brought 
by  John  M.  Carter,  as  cestui  que  trust,  against 
Benjamin  A.  Gibson,  as  trustee,  to  compel  an 


accounting  by  the  lattw  with  respect  to  lands 
by  the  cestui  que  trust  intrusted  to  the  trustee 
to  sell  for  the  p^ment  of  certain  enumerated 
debts  owing  by  Carter  to  different  parties, 
among  whmn  was  B.  A.  Gibson.  The  prayer 
of  plalntlfl's  petition  was  for  an  accounting 
of  the  numeys,  notes,  and  securities  received 
by  B,  A.  Gibson  In  consideration  of  the  sale 
of  any  of  said  land,  with  interest  thereon; 
that  said  Gibson  be  required  to  account  for 
the  actual  value  of  snch  land  as  had  been  sold 
to  Frands  N.  Gibson;  that,  of  the  proceeds  aC 
the  ssles  made  by  btan,  B.  A.  Gibson  be  re- 
quired to  apply  on  the  Indebtedness  ot  Garter 
a  auffldent  amount  to  ^tlngnlsh  It;  that  B. 
A.  Glbsim  be  required  to  pay  the  balance  ot 
snch  iffoceeds  to  plaintiff,  and  caned  the  liens 
named  In  tbe  ctntiact  between  i^lntlff  and 
defendant;  that  B.  A.  Gibson  be  ttijolned 
fn»n  disposing  of  any  more  of  said  land; 
**tliat  he  may  do  all  things  as  agreed;  and 
that  plaintiff  may  have  such  other  and  fur- 
ther relief  as  Justice  and  equity  m^  require." 
By  Us  answer,  B.  A.  Gibson  described  the 
particular  debts  with  respect  to  the  payment 
ot  which  Carter  had  caused  to  lie  conveyed 
the  real  property  In  trust,  and  described  vari- 
ous transsctlons  which  he  alleged  entitled  him 
to  credits  on  such  amounts  as  be  had  realised 
from  sales  of  pturUons  ot  said  lands,  and  final- 
ly denied  that  defendant  was  In  any  manner 
liable  to  account  to  plaintiff,  under  tbe  agree- 
ment set  forth  in  idalntiff's  petition,  or  waAer 
any  other  agreement,  for  any  lots  or  land  sdd 
'by  defendant.  Following  this  avennent  there 
was  this  prayer:  "Hence  the  d^endant  asks 
that  the  plaintifTs  biU  filed  hi  this  action  be 
dismissed  at  bis  costs,  and  that  this  defend- 
ant may  be  accorded  such  further  r^lef  as 
may  be  Just  and  equitable."  l^iere  was  a  re- 
ply, which  requires  no  apedai  notice  In  this 
connection. 

The  portion  of  the  decree  from  which,  spe- 
cially, Carter  prosecutes  this  appeal,  was  In 
the  following  lai^nsge:  "It  Is  hereby  order- 
ed, adjudged,  and  decreed  that  there  Is  due 
the  defendant,  Glbstm,  from  the  plataitlff, 
Jaba  M.  Carter,  the  sum  of  $3,7M.21,  which 
is  made  a  lien  on  the  lands  hereinafter  de- 
scribed." In  connection  with  the  facts  pursu- 
ant to  which  tbe  above  figures  were  readied, 
there  was  filed  a  paper,  of  which  the  beading 
was.  "Computation  by  the  Court."  Tbe  first 
Item  of  this  computation  wom  a  chaige  ot 
"Carter's  .Indebtedness,"  drawing  interest  at 
10  per  cent  per  annum,  12,668.73.  The  next 
l|em  was  Interest  thereon  to  August  1,  1887, 
$22.15,  making  a  total  of  $2,680.88.  From  this 
were  deducted  proceeds  of  sales,  $1,581.95. 
leaving  a  -  balance  of  $1,098.93.  There  were 
then  alternate  addltl<ms  of  interest  and  cred- 
its of  soles  until  the  balance  due  was  $127.43 
on  December  1.  1887.  To  the  amount  last 
named  there  was  added  Indebtednera  of  note 
due  F.  N.  Glheon,  prindpal  and  interest  st 
9  per  cent,  to  December  1.  18S7,  $1,981.75. 
The  sum  of  $127.43  and  the  sum  of  $1,981.75 
were  added  together,  and  iqK^thls  total  there 
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were  credited  proceeds  of  sale  for  November, 
1887,  $212.95.  By  reason  of  interest  accmed 
and  credits  for  salee,  tfala  amount  was  re- 
duced to  $145.88  on  May  1,  188a  Tble  bal- 
ance, to  constitute  a  new  principal,  was  added 
to  $5,914.52,  described  as  "amount  due  on 
claim  Con.  River  Savinga  Bank,  Ju^  Ist, 
18S7."  To  this  was  added  Interest  on  the 
Last-named  amount  to  May  1,  1888,  $443.50. 
The  grand  tota)  thus  made  up  was  then  cred- 
ited with  sales  to  May  1,  1S88,  $1,050,  and 
thereafter  were  additions  of  accruing  lnt«>- 
est,  and  reductions  by  amount  of  sales,  al- 
ternately, until  on  December  15,  1892.  there 
stm  remained  a  balance  of  $3,209.21.  To  this 
was  added  the  commissioa  allowed  the  trus- 
tee for  his  serrlces,  of  the  sum  of  $545.  In 
this  way  there  was  ascertained,  as  expressed 
in  the  above-mentioned  computation,  the 
tal  amount  due,  which  la  a  Uen  on  the  real  es- 
tate held  by  the  trustee,  $8,754:21."  It  has 
already  been  stated  that  by  the  court  It  was 
"ordered,  adjudged,  and  decreed  that  there  Is 
due  the  defendant,  Gibson,  from  the  idaintUf, 
John  M.  Carter,  the  sum  of  $3,754.21."  This 
was,  in  terms,  made  a  lien  on  the  lands  In  the 
aforesaid  decree  described  as  still  remaining 
unsold.  As  the  finding  of  facta  was  referred 
to  in  the  Judgment  entry  as  constituting  a 
part  thereof,  there  Is  no  impropriety  in  making 
reference  to  it  for  the  purpose  of  roiderlng 
clear  the  matters  hereinafter  to  be  discussed. 

From  the  brief  description  of  the  pleadings 
hereinbefore  giv^  it  is  very  clear  that  there 
was  no  prayer  for  Judgment  against  Mr.  Car- 
ter. In  his  answer.  B.  A..  Gibson  alleged  that 
there  was  due  from  Carter  to  the  Connecticut 
River  Savings  Banb  about  $4,200,  and  to 
Francis  N.  Gibson  about  $1,700,  and  to  B.  A. 
GtbwMi,  himself,  about  $3,800-  The  computa- 
tion by  the  court,  above  referred  to,  took  up 
each  of  these  three  items  in  the  inverse  order 
of  their  being  named  herein,  and  first  extin- 
guished the  claim  due  B.  A.  Gibson ,  then  like- 
wise treated  that  of  F.  N.  Gibson.  To  the 
claim  of  the  savings  bank  of  $5,914.52  due 
July  1,  1887,  was  added  interest  thereon  till 
May  1,  1888,  and  the  sum  of  these  two  Items 
was  added  to  the  balance  of  $145.88  still  un- 
paid to  F.  N.  Gibson,  and  the  grand  total, 
with  Interest  on  It  up  to  December  15,  1892, 
was  reduced  to  $8,209.21.  This  last  balance 
was  by  the  computation  recognized  as  being 
due  to  the  Connecticut  River  Savings  Bank. 
B.  A.  Oibaon,  so  far  as  the  record  shows,  bad 
nothing  to  do  with  it.  except  that  he  held,  as 
trustee,  certain  real  property,  to  be  by  hlip 
8(dd,  and  with  the  proceeds  of  which  sales  he 
was,  by  conU«ct,  charged  with  the  duty  of 
making  payments  to  said  savings  bank.  The 
contract  by  virtue  of  which  be  became  such 
trustee  was  made  between  himself  and  John 
M.  Carter.  The  privity  was  between  Gibson 
and  Carter.  There  was  none  between  Gibson 
and  the  savings  bank.  It  was  therefore  er- 
roneous to  render  a  judgment  In  favor  of  B. 
A.  GlbMm  against  Mr.  Carter.  Even  If  there 
had  bMH  BDcb  a  ntiatiM  between  B.  A.  Glb^ 


SOB  and  JidiD  M.  Carter  that  the  former  might 
be  entitled  to  relief  ag^alnst  the  latter,  such 
relief  could  not  be  granted  upon  the  issues  ac- 
tually J4^ed,  for  such  relief  was  not  therein 
sought.  The  action  was  brought  by  Carter 
to  compel  Gibson  to  account  as  trustee.  It  re- 
sulted in  a  judgment  In  favor  of  the  latter 
against  the  tormer  for  an  amount  by  all  par- 
ties confessedly  due  to  a  bank  which  was  not 
a  party  to  the  action.  It  is  not  necessary  to 
review  the  iH-ocesses,  step  by  step,  by  which 
the  court  reached  the  concluaicm  that  there 
was  due  from  Carter  to  Gibson  the  exact 
amount  stated  in  Its  decree;  for,  as  we  have 
already  clearly  shown,  whatever  this  balance 
was.  It  was  due  a  bank  not  a  party  to  this 
action,  and  the  decree  entered  was  foreign 
to  the  issues  presented  for  determination. 
Whether  or  not  the  amount  allowed  for  the 
aerrices  of  B.  A.  Gibson  can  be  created  a  lien 
upon  the  lands  intrusted  to  him  for  sale  win 
not  be  determined  In  this  action.  Such  real 
property  as  remained  unsold  at  the  time  the 
judgment  appealed  from  was  rendered,  and 
has  not  since  been  properly  disposed  of. 
should  be  required  to  be  sold  In  such  manner 
as  shall  be  deemed  by  the  court  to  be  ad- 
visable, and  thereupon  a  final  accounting 
should  be  had  between  the  parties  to  thla  ac- 
tion. The  judgment  of  the  district  court  Is 
reversed,  and  cause  remanded.  Reversed  and 
remanded. 


BULL  V.  MITCHELL  et  sL 
(Supreme  Cosrt  of  Nebraska.   March  18,  189&) 
MoaroAaa— AsiawMsirT— P*.riiwn  to  Most- 

Q'MKa. 

1.  Where  a  mortgage  was  made  to  secure 

payment  of  a  negotiable  promissory  note,  the  iHtr- 
ties  making  such  note  and  mortgage  are  not  nec- 
essarily entitled  to  protection  as  to  payments  ta 
the  mortga^gee,  made  solely  on  the  anumptioo 
that  the  original  payee  of  the  note  still  remain- 
ed the  holder  thereof.  Eggcrt  v.  Beyer.  02  N, 
W.  57,  43  Neb  711;  Stark  v.  Olsen,  63  N.  W. 
87,  44  Neb.  640,  followed. 

2.  When;  payment  of  a  negotiable  Dote  se- 
cured by  mortgage  was  made  to  an  lovestmeot 
company  of  wnich  the  mortgagee  was  managor,  - 
and  BUch  payment  was  never  forwarded  to  the 

Enrty  to  n'hom  such  note  had  been  traosferred. 
Hd,  tliat  the  mtre  fact  that  antecedent  pay- 
ments, made  in  like  mamier,  had  been  made  to 
be  forwarded  to  the  transferee  of  such  note, 
and  had  been  so  forwarded,  did  not  bind  the  hold- 
er of  the  note  as  to  the  final  payment  not  for- 
warded, it  being  shown  by  the  evidence  that 
snch  holder  had  never  ia  any  way  held  out  or 
recogniKed  the  morigagee  as  his  agent, 
(Syllabus  by  the  Cowc) 

Appeal  from  district  court,  Colfax  county; 
Marshall,  Judge. 

Action  by  Ge»ge  Bull  against  Rudolph 
Mitchell  and  others.  Judgment  for  plaintiff. 
Defendants  appeal.  Affirmed. 

Grimlson  A  Thomas,  for  appellants.  Phelps 
&  SabiD  and  C.  G.  Flansbnrg,  for  appellee. 

RTAN,  C.  There  was  a  decree  in  favor  of 
George  A.  Bull,  In  the  district  court  of  Col- 
fax county,  whereby  was  foreclosed  a  mort- 
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gfge  secnring  payment  of  a  promissory  note 
for  tbe  sum  of  fl,00a  Both  the  note  and 
thft  mortsacB  ban  daie  December  81,  IfiSS. 
The  raatuttr  of  the  note  was  Jbunury 
1891,  the  makers  were  Anna  Schnidt  and 
John  Scdialdt  and  the  note,  negotiatde  Its 
terms,  vaa  payable  to  the  order  of  C  H. 
Toncay*  and  Toneray  was  likewise  the 
mcKtgtigw,  Before  Hila  loan  matured,  the 
moctcaged  premises  were  conTeyefl  to  Rn- 
dcAph  mtchelU  who.  with  his  wife,  was 
therefore  made  a  defendant  The  intorart 
was  evidenced  \)j  10  coupons,  each  of  which 
was  for  the  stun  of  tS7.G0.  On  the  original 
note  and  each  conpon  was  Indorsed  these 
words:  "Pay  to  order  of  ■  ,  without  re- 
coarse.  C.  H.  T&ncray.**  The  Nebraska 
Mortsase  &  Investment  Craipany  was  organ- 
ised at  Fremont  In  the  early  part  of  the  ywr 
X888.  Of  this  company  G.  H.  Toneray  was 
the  vice  president  and  manager  until  Jui- 
uary  14, 1801,  and  Its  officfe  was  In  the  build- 
ing In  which  the  Farmers'  ft  Merchants'  Na- 
tional Bank  transacted  its  baslness.  Of  tUa 
bank  0.  H.  Toneray  was  cashier  until  Jan- 
uary X  1888.  and  Q.  W.  E.  Dorsey  was  Its 
president  until  Octebw,  1801.  Prevloos  to 
the  organization  of  the  Nebraska  Mortgage 
ft  Investment  Company,  Mr.  Dorsey  and  Mr. 
Toneray  were  making  farm  loans  In  Nelnras- 
ka*  and  selling  In  the  eastern  B&tes  the 
notes  In  this  manner  obtained.  When  Mr. 
Toneray  had  received  the  note  which  gave 
rise  to  this  suit,  wltlt  Its  coupons  and  mort- 
gage, he  sent  them  to  Alfred  Walker  to  be 
sold.  Alfred  Walker,  at  this  time,  was  en- 
gaged in  selling  taxm  loans.  Afterwards, 
in  October.  1888,  he  caused  to  be  organized, 
to  carry  on  the  same  baslneBS,  the  partner^ 
ship  Ann  of  Alfred  Walker  ft  Co.,  which,  on 
Febmazy  1, 1880,  was  succeed  by  a  corpo- 
ration under  the  name  of  the  Alfred  Walkw 
Company.  While  there  were  the  changes  In- 
dicated, the  line  of  bosineas  remained  the 
same,  and  it  was  tnmsacted  at  New  Haven, 
Omul  Tbtse  seems  to  have  been  no  special 
arrangHnent  betwera  the  brokerage  con- 
cmis,  of  which  Alfred  Walker  constltnted 
the  whole  or  only  a  part,  on  the  one  hand, 
and  the  part^  or  parties  who  snit  notes  tac 
•ale  on  the  other,  further  than  that  sales  of 
the  same  nature  as  that  above  indicated 
were  made.  In  respect  to  the  subseqnent 
tmnsactions  In  relation  to  the  note  and  Its 
seeurl^  nnder  oonstderatlfm,  further  state- 
ments will  be  given  hereafter.  The  con- 
fidential clerk,  wbo  testified  as  to  tiic  trans- 
actions of  the  above-mmtioned  brokoage 
with  reference  to  the  particalar  loan  with 
which  we  are  now  concerned,  said  that  this 
note,  coupons,  and  accompai^ng  security 
were  sent  to  Alfred  Walker  by  the  Farmers' 
&  Merchants*  Nattonal  Bank  <a  Fremont, 
Neb.,  to  be  sold  in  Conneetlcnt,  and  on  this 
point  there  was  nc  other  direct  evidence.  It 
is  very  difficult  to  ascertain  the  facts  with 
relation  to  the  Netwaska  part  of  the  history 
of  this  entire  transactkm.  It  seems,  bow- 


ever,  that  Anna  Bchnldt  and  J<^  Schuldt 
lived  in  Gc4f8z  county,  and  that  It  was  cus- 
tomary with  them  to  send  to  a  H.  Toneray, 
at  Fronont,  In  Dodge  county,  the  amount 
of  each  coupon  as  it  matured.  This  was 
done  by  sending  by  some  person,  or,  pei^ 
baps,  by  the  use  of  a  draft  of  a  bank  near 
ttiem.  Within  about  a  month  after  each 
amount  had  been  sent,  ttteir  coupon  would  be 
retomed  to  them  from  FremcHit,  marked 
"Paid."  ^nils  notation  of  payment  was  al- 
ways made  at  Fremont  After  Mr.  Mltchdl 
became  the  owner  of  the  mortgaged  prop- 
erty, he,  on  December  30,  1880^  purchased 
from  Mr.  Folda,  a  banker,  a  draft  for  91,000. 
drawn  on  the  First  National  Bank  of  Omaha, 
In  favor  of  the  Nebraska  Mortgage  &  Invest- 
ment Company.  This  draft.  In  compliance 
with  the  reqoest  ctf  Mr.  Mitchell,  was  sent 
for  Mr.  BClteheU.  1^  Folds,  to  Mr.  Toneray, 
at  Fremont  to  teke  up  the  note  of  Anna  and 
John  Schuldt  which  matured  January  1, 1801. 
From  the  testlmimy  of  Chailes  Collins  we 
learn  that,  in  December,  1801,  he  was  ap- 
pointed zecdver  of  the  Neln^ka  Mor^ge  ft 
Jbivestment  Company.  With  the  testimony 
of  this  witness  thei%  was  submitted  a  page 
of  the  loan  register  used  by  the  Farmers'  ft 
Merchants'  National  Bank  of  FraoKint,  and  a 
page  of  the  ledgw  of  the  Nebradu  Mortgage 
ft  Xnveatmuit  Company.  Upon  the  bank's, 
loan  register,  with  respect  to  the  loon  made 
by  O.  H.  Toneray  to  Anna  and  StOat  SCfanldt 
aK>ears  the  following  entry;  "VnUl  In  full, 
Jany.  6/91.  Pd.  1^  R.  Folda  for  Bndolph 
Mitchell,  Schuyler,  Nebr."  On  the  page  of 
the  ledger  of  the  Nelvaska  Mortgage  ft  In- 
vestment Company  there  appear  the  follow- 
ing entries: 

1801  AXtnO.  Walker  ft  Company,  Caib.  Cr. 
Jasy.  Hbu  A.  Sofauldt  91,000  M> 

1800 

Dec.  aa  Aona  Sehsldt  $    87  W 

It  Is  unf ortnnate  ttiat  Mr.  Tcncray  did  not 
give  his  testimMiy  to  assist  in  unraveling 
this  affair,  but  as  he  did  no^  we  must  now 
consider  who  must  suiter  tor  his  misconduct 
In  the  light  of  such  evidence  as  is  availaUe- 
for  that  purpose.  It  la  very  clear  that  Mr. 
Schuldt  and  Mr.  MlteheU  assumed  that  they 
could  safely  make  payments  to  Mr.  Ton- 
eray, and  acted  accordlni^y.  The  note  up> 
<m  which  these  payments  were  made  was  ne- 
gotiable, and  therefore  it  was  not  sufficient 
to  entitle  to  protection,  for  them  to  pay  to 
the  original  mortgagee  u  such.  Bggert  v. 
Beyer.  43  Neb.  711.  62  N.  W.  S7;  Stark  v. 
Olsen,  44  Neb.  ftM,  6B  N.  W.  37.  Anotiier 
principle  which  operates  to  the  dlsadvan* 
tage  of  these  parties  in  respect  to  the  pay- 
ments made  by  them  is  thus  stated  In  Bank 
V.  Ohilson,  46  Neb.  2G7,  63  N.  W.  302:  "One 
paying  money  to  another,  to  be  applied  on  a 
note  which  such  person  has  not  In  hie  pos- 
seealon,  assumes  the  burden  to  show  the  au- 
thority ot  the  person  to  whMU  payment  is 
made  to  receive  the  money.  Lumber  Co.  v. 
Uttlejohn,  31  Neb.  606,  48  N.  W.  476."  Even 
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If  there  had  been  Introduced  no  other  evi- 
dence, It  Is  extremely  doubtful  whether  th&t 
mbmttted  by  appellants  to  show  paymoit 
was  sufficient  for  that  purpose.  The  pay- 
ments of  interest  In  each  Instance  were  sent 
to  Toncray.  He,  for  several  years,  was  act- 
log  as  cashier  of  a  bank,  and  was  manager 
of  a  mortgage  and  Investment  company. 
During  this  time,  there  Is  no  evidence  that. 
Individually,  he  was  transacting  any  busi- 
ness. About  a  month  after  each  payment  of 
a  coupon  was  made,  it  was  returned  to  the 
makers  bearing  an  Indorsement  showing 
that  Mr.  Toncray  had  probably  parted  with 
all  interest  In  It  It  does  not  appear  that 
there  was  ever  any  Inquiry  excited  by  this 
fact  Neither  are  we  Informed  that  be- 
tween Toncray  and  the  mortgagors,  there 
was  ever  any  inquiry  made  or  Instructions 
jgiven  upon  any  subject  The  reliance  of  the 
mortgagors,  evidently,  was  upon  the  fact 
that  in  the  first  Instance,  they  had  borrow- 
«d  of  Mr.  Toncray,  and  had  executed  to  him 
their  note  and  mortgage.  Even  If  this  show- 
ing, standing  alone,  was  sufficient  to  raise  a 
presumption  of  payment  to  a  purchaser  of 
the  note,  this  doubt  would  be  dispelled  by 
the  rebutting  evidence  furnished  by  Mr. 
Walker  and  Mr.  Bull,  by  which  it  was  made 
-clear  that  Mr.  Bull  purchased  the  note  from 
,  Mr.  .Walker,  who  was  acting,  not  as  a  gen- 
.eral  agent  for  Mr.  Toncray.  but  as  a  broker, 
generally,  for  the  sale  of  such  evidences  of 
Indebtedness,  and  that  thereafter,  Mr.  Bull 
onlypresented  the  coupons  to  Mr. Walker  for 
payment  as  they  matured,  and  never  con- 
.stituted  Mr.  Walker  bis  agent  for  any  pur- 
pose,' except,  on  one  occasion,  to  have  the 
note  registered  by  state  authority  to  exempt 
It  from  taxation.  Such  Interest  as  was  paid 
was  remitted  from  Nebraska  to  Mr.  Walker, 
or  one  of  the  companies  which  succeeded 
•him,  by  whom  It  was  paid  to  Mr.  Bull,  and 
the  coupon  In  each  Instance  paid  was,  wlth- 
.out  being  canceled,  sent  to  Fremont.  Bath 
Mr.  Bull  and  Mr.  Walker  testified  that  Mr. 
Walker  was  never  employed  to  act  for  Mr. 
Bull;  and,  from  Mr.  Walker's  evidence,  it  Is 
clear  that  he  received  no  compensation  for 
receiving  or  remitting  payment  of  the  cou- 
pons. His  services  in  this  regard  seem  to 
have  been  donated  In  consideration  of  the 
-commission  which  be  bad  originally  receiv- 
ed from  the  seller  of  the  note  for  making 
the  sale.  We  cannot  see  how  Mr.  Bull  could 
do  less  than  be  did  to  encourage  the  mort- 
gagors In  making  their  payments  as  they 
were  made;  and.  most  certainly,  the  exer- 
cise of  such  care  as  knowledge  that  the  note 
was  negotiable,  and  the  means  of  knowing 
it  had  probably  been  n^icotlated,  would  have 
called  for,  was  wanting  on  the  part  of  the 
mortgagors.  Where  one  of  two  Innocent  per- 
sons must  suffer  through  the  misfeasance  of 
the  agent  of  one,  that  one  must  suffer  who 
has  placed  the  agent  In  a  position  to  per- 
petrate the  fraud  complained  of.  Bank  v. 
-Thomas,  46  Neb.  801,  65  N.  W.  806;  Scrog- 


gin  V.Johnston.  40  Neb.  714, 61  N.W.236.  Mr. 
Mitchell  predicates  his  rlglit  to  protection 
Is  paying  the  principal  sum  upon  the  eooxse 
of  dealing  to  which  the  mortgagors  bad  been 
I  parties.  The  failure  of  this  to  protect  these 
{  mortgagors  In  like  degree  operated  against 
Mr.  Mitchell,  even  if  he  was  In  a  position  lo 
'  avail  himself  of  It— a  question  renderud 
somewhat  doubtful   by  the  fact   that  he 
caused  the  final  remlt^nce  to  be  made  to 
the  Nebraska  Mortgage  &  Investment  Com- 
IMmy,  and  not  to  C.  H.  Toncray,  as  bad  bis 
predecessors  in  liability.   The  judgment  9t 
the  district  court  Is  affirmed.  Affirmed. 


EIN8ELLA  v.  SHARP. 

(Supreme  Court  of  Nebraska.   Mardi  18.  18S6u) 

Hkal  Pabtt  is  Interkst— Coxtsusiok — 
bvidsncb. 

1.  The  real  party  in  interest  nnder  section 
29  of  the  Code  of  CWIl  Procedure,  Is  the  per- 
son entitled  tc  the  availa  of  the  suit 

2.  Except  as  against  his  creditors,  one  may 
sell  his  property  for  a  nominal  consideration,  or 
giTe  it  away;  and.  if  he  does  either,  bis  vendee 
or  donee  is  the  real  party  In  interest  in  a  suit 
for  the  conversion  of  such  property. 

3.  Evidence  ezaminecL  and  held  wholly  In- 
sufficient 10  suatain  the  verdict  at  the  jury, 
^llabua  by  the  Court) 

Error  to  district  court,  Douglas  county; 

Scott,  Judge. 

Action  by  WlUlam  Klnsella  against  John 
F.  Boyd,  sheriff  of  Douglaa  county.  Neb.  On 
the  death  of  defendant  the  action  was  re- 
vived against  Julie  C.  Sharp,  as  administra- 
tor. Judgment  for  defendant  onA  plaintiff 
brings  error.  Reversed. 

E.  C.  Page,  for  plaintiff  in  error.  J.  W. 
West  and  Hall  &  McCuUoch,  for  defoidant 
in  error. 

RAGAN,  0.  ID  July,  1880,  one  Hmnan 
Delss  brought  an  action  to  the  district  court 
of  Douglas  county  against  the  Western  Dry- 
House  &  Construction  Company,  and  caused 
au  attachment  to  be  Issued  and  levied  upon 
certain  personal  property,  as  the  pn^ierty 
of  the  construction  company.  .  Subsequently 
William  Klnsella  brought  this  action  In  re- 
plevin for  the  attached  property,  against  the 
sheriff  of  Douglas  county.  But  falling  to 
give  the  bond  lequlred  by  statute,  the  prop* 
erty  was  returned  to  the  sheriff,  and  by  him 
disposed  of  to  satisfy  the  judgment  ren- 
dered in  the  attachment  suit  of  Delss.  Kln- 
sella's  action  proceeded  against  tlie  sheriff  as 
one  for  damages.  The  sheriff  died  pending 
the  action,  and  it  was  revived  against  Sharp, 
bis  administrator,  who  had  a  verdict  and 
judgment  to  reveree  which  Klnsella  prose- 
cntes  to  this  court  a  petition  in  error. 

The  first  assignment  of  error  argued  is  that 
the  verdict  is  not  s  ipported  by  saffldent  evi- 
dence. After  an  patient  and  careful  an  ex- 
amination of  the  record  as  we  are  capable  of 
making,  we  ha^e  reached  the  conclusion  that 
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thlfl  aastgnment  of  errar  nnut  be  siutalned. 
There  Is  abstdutely  no  evidence  In  the  rec- 
ord that  will  su^iport  this  verdict.  One  point 
Insisted  on  before  the  jury  by  defendant  Id 
error,  and  submitted  to  them,  was  that  Kin- 
sella  was  not  the  real  party  in  interest;  and 
counsel  for  defendant  in  error  now  in- 
sists that  the  general  finding  <>f  the  Jury  in- 
cludes a  finding  that  KInsella  was  not  the 
real  party  In  Interest,  and  that  such  finding 
is  sustained  1^  suflident  eTidence.  If  the 
jui7  reached  the  condoslon  it  did  by  finding 
that  Kinsella  was  not  the  real  party  In  in- 
terest, the  verdict  still  lacks  evidence  to  sup- 
port-It. The  nndlsputed  evidence  in  this  rec- 
ord Is  that  at  the  time  Deiss  attached  the 
property  in  controversy,  and  long  prior  to 
that  time,  one  George  Hinchlifl  was  the 
owner  of,  and  In  the  possession  of,  the  prop- 
erty attached.  After  the  attachment  suit 
was  brought.  HiDcblifiF  sold  this  property  to 
KInsella.  Both  HincbUff  and  KInsella  testi- 
fied Bfl  to  the  sale  made  by  the  former  to  the 
latin  of  the  property  in  controversy,  and  the 
consideration  paid  for  11;  and  their  evidence 
Is  uncontradicted. 

Counsel  for  tbe  defendant  in  error  con- 
tends that  the  Jury  waa  justified  In  believ- 
ing that  KInsella  did  not  pay  Hlnchllff  any 
consideration  for  the  property,  notwithstand- 
ing the  evidence.  We  do  not  think  the 
jury  wonid  have  been  Justified  in  any  such 
course,  as  tbe  evidence  stood  undisputed; 
but  the  sheriff  In  this  action  occupies  pre- 
cisely the  position  that  DeIss  himself  wonid 
occupy  had  he  been  sued  for  the  conversion 
of  this  property:  and.  since  DeIss  was  not  a 
creditor  of  HlnchlHTs,  It  Is  no  concern  of 
the  sheriff  whether  KInsella  paid  a  valuable 
consideration  to  Hlnchllff  for  the  property 
or  not.  As  the  property  attached  was  Hlnch- 
llff's  property,  be  bad  a  right,  except  as 
against  his  creditors,  to  sell  the  property  for 
a  nominal  consideration  to  KInsella,  or  to 
give  It  to  him;  and,  If  be  did  either,  KInsel- 
la was  the  rea<  party  tn  Interest.  The  real 
party  in  interest,  under  section  29  of  the 
Code  of  Civil  Procedure,  is  the  person  en- 
titled to  the  avails  of  the  suit  Hoagland  v. 
Van  Etten,  22  Neb.  681,  36  N.  W.  869.  The 
Judgment  of  the  district  court  Is  reversed, 
and  tbe  cause  remanded.  Reversed  and  re- 
manded. 


McCALL  V.  STATE. 

(Snpreme  Court  of  Nebraska.   March  IS,  lS9a) 

Cbiminal  Law— AppSAif— AssioxmirTa  or  Bbkob 
— Rboobd. 

Wbec  the  groaodB  of  complaint  of  a 
plaintiff  in  error  depend  upon  the  existence  of 
certain  facts,  la  rtspect  to  which  there  It  no 
redtation  or  evidoice  in  the  record,  such  as- 
signmentB  of  error  must  be  disregarded  in  the 
•apreme  coort 

(Syllnbua  by  the  Conrt.) 

Brrffir  to  district  court,  Dawes  coonty;  Kin- 
kaid,  Judge. 


George  A.  UcCall  waa  convlctad  of  assault 
and  brlnga  error.  Afiirmed. 

Allen  G.  Fisher,  for  plaintiff  in  error.  A.  S. 
Churchill.  Atty.  G^.,  and  Geo.  A  Day,  Dep. 
Atty.  Gen.,  for  the  State. 

RYAN,  C.  In  the  district  court  of  Dawes 
county,  plaintiff  In  error  was  convicted  of 
carnally  knowing  and  abusing,  with  her  con- 
sent, a  female  child  of  the  age  of  13  years. 

It  is  first  insisted  In  his  behalf  that,  white 
the  information  before  the  examining  magis- 
trate charged  the  same  offense  as  tliat  char- 
ged in  the  district  court,  the  evidence  tended 
to  show  that  there  had  been  committed  a 
rape,  by  the  use  of  violence.  As  there  Is  no 
bill  of  exceptions,  this  statement  of  counsel 
cannot  be  verified,  and  hence  must  be  disre- 
garded. 

It  Is  said  by  tbe  counsel,  in  the  brief  sub- 
mitted In  behalf  of  the  plaintiff  in  error,  that 
there  were  irregularities  In  the  charging,  in 
the  absence  of  said  counsel,  a  Jury,  which 
had  failed  to  agree  upon  a  verdict.  There  Is 
found  tn  the  record  no  evidence  of  this  al- 
leged fact  It  cannot  be  assumed  to  exist, 
and  the  argument  based  thereon  must  be  dis- 
regarded. So,  also,  of  the  claim  that  a  nunc 
pro  tunc  order  was  improperly  made,  and 
that  the  defendant  was  sentenced  in  vacatiwi. 

The  judgment  ijt  the  district  court  Is  at- 
finned. 


ANHEUSER-BUSCH  BREWING  ASS'N  v. 
MURRAY. 

(Supreme  Court  of  Nebraska.   March  18,  1896.) 
Proof  or  Aobsct— Raviaw  oh  Affbal. 

1.  Agency  cannot  be  proven  by  the  men 
declarations  of  one  assuming  to  act  in  that  ca- 
padty. 

2.  The  finding  of  a  jury  will  be  set  aside 
where  there  is  not  sufficient  evidence  to  support 
it 

(SyllabuB  by  the  Court.) 

Error  to  district  court,  Adams  county; 
Beall,  Judge. 

Action  by  Alfttnnder  H.  Murray  against 
Anheuser-Busch  Brewing  Association.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Reversed. 

Capps  &  Stevens,  for  plaintiff  in  error.  O. 
H.  Tanner,  for  defendant  In  error. 

NORVAL.  J.  Alexander  H.  Murray  brought 
suit  In  tbe  court  below  against  the  Anheuser- 
Busch  Brewing  Association,  alleging  tn  the 
petition,  anbstantiaUy,  that  the  defendant,  on 
the  1st  day  of  January,  1891.  contracted  with 
htm  to  manufacture  for  it  175  tons  of  ice, 
at  85  cents  per  ton,  If  taken  at  tbe  place  of 
manufacture,  or  91*16  per  ton  If  delivered  hy 
plalnUff  at  the  vaults,  vats,  and  be«>cooUng 
house  of  the  defendant  In  tlie  city  ot  Bast- 
ings; that,  in  pursuance  of  said  contract, 
plaintiff  manufactured  said  quantity  of  Ice 
for  the  defendant,  and  t«id«:^  the  same  to 
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It,  both  at  the  iflace  <a  maonftictare  and  at 
tbe  other  point  designated  In  the  contiact; 
ttiat  defendant  refoaed  to  receire  any  ot  said 
Ice^  or  par  plaintiff  for  Ita  manufacture;  and 
that  there  Is  due  from  defendant  ¥148.75.  and 
hiterest  at  7  per  cent,  from  Febroary  15, 
1891,  for  which  snm.  with  interest  judgment 
Is  demanded.  Tbe  answer  puts  in  Issue  the 
aTerments  of  the  petition.  Upon  the  trial 
to  a  Jury,  a  rerdlct  was  returned  for  tbe 
platntlfl  for  $127.50,  and  judgment  was  en- 
tered tiieretm.  The  defendant  has  prosecut- 
ed a  petition  In  error  to  this  court 

We  will  notice  but  one  of  the  42  assign- 
ments of  error,  and  that  Is  that  tbe  trial 
court  erred  In  boldlng  there  was  evidence 
upon  which  to  found  a  liability  against  this 
plaintiff.  The  record  discloses  tbat  tbe  de- 
fendant Is  engaged  in  the  manufacture  of 
beer  at  St  Louis.  Mo.,  and  that  one  J.  H. 
Ellis  is  a  wh<deBaIe  dealer  In  the  city  of 
Hastings,  In  keg  and  bottle  beer  of  defend- 
ant'a  manufacture.  In  January.  1801,  Mur- 
ruy,  being  the  owner  or  manager  of  a  nata- 
tortum  In  the  city  of  Hastings,  which  con- 
tained a  large  pool  or  artificial  lake,  capable 
of  collecting  and  holding  water  In  a  body  un- 
til froaen  Into  Ice.  entered  into  a  verlHU  con- 
tract with  EUls  to  put  up  175  tons  of  Ice,  up- 
w  the  terms  stated  in  the  petition.  Thepotd 
or  lake  was  thereupon  filled  by  Murray  with 
water,  which,  after  tbe  mercury  had  fallen 
low  enough,  formed  into  ice  about  12  Inches 
thick,  and  sufficient  In  quantity  to  meet  the 
requirements  of  said  contract  Ellis  refused 
to  recelTe  or  acc^  the  ice  when  tendered. 

The  defotdant  below  inslBts  that  ElUs  was 
not  authoilHd  to,  nor  did  he,  represent  it  In 
the  making  ct  the  contract  in  question.  Up- 
on a  caxeful  reading  of  the  evidence,  we  are 
satisfied  that  it  fklls  to  show  that  EUfs  was 
the  agent  of  the  defendant  for  any  purpose 
whatever.  He  handled  Its  beer,  it  is  true, 
but  not  under  a  contract  of  agency.  Ellis 
purchased  the  beer  ot  the  manufacturer  In 
8t  Louis,  In  car-load  lots,  on  90  days'  time, 
and  shipped  the  same  to  Hastings,  whae  he 
sold  it  to  retail  dealers  on  ^Is  own  account, 
and  alone  reaped  whatever  proflta  there  were 
derived  therefrom.  Ellis,  In  handling  the 
beer,  used  the  defendant's  cooling  house, 
vaults,  and  vats  in  the  city  of  Hastings; 
but  the  defendant  was  not  to,  nor  did  it,  fur- 
nish the  Ice  used  In  storing,  preserving,  and 
cooling  the  beer  bought  by  Ellis.  The  latter 
alone  contracted  for  and  procured  the  ice 
on  his  own  account  The  only  evld^ce 
tending  to  establish  the  relation  of  principal 
and  agent  between  the  defendant  and  Ellis 
Is  certain  alleged  declarations  of  the  latter, 
and  tbe  fact  that  he  procured  to  be  printed 
on  tbe  defendant's  wagon,  used  by  him  In  Ms 
business.  *'J.  H.  Ellis.  As^t"  It  Is  not 
shown  that  any  officer  or  representatlTe  of 
tbe  defendant  had  any  knowledge  that  tbe 
foregoing  sign  was  upon  the  wagtm.  Ag«icy 
cannot  be  established  by  the  mere  declara- 
tions ot  the  alleged  agent    Nostrum  v.  Hal* 


Ilday,  89  Neb.  82S,  58  N.  W.  429;  Burke  v. 
Frye,  44  Neb.  228,  62  N.  W.  476;  Richardson 
A  Boynton  Oo.  v.  School  Dist.  4&  Neb.  777, 
64  N.  W.  218.  Tliere  Is  an  entire  fiallure  of 
proof  to  show  that  EUls  wu  tbe  agent  of  de- 
fendant or  possessed  authority  to  bind  it  In 
tbe  transaction. 

Whether  the  alleged  contract  Is  within  the 
statute  ot  fnuda,  and  therefore  void,  because 
not  in  writing.  It  is  unnecessary  to  deter^ 
mine.  The  judgment  wlU  be  reversed,  and 
the  cause  remanded.  Reversed  and  remanded. 

RAGAN.  C  not  sitting. 


HAKOVBR  FIRE  INS.  CO.  et  al.  v. 
PARROTTB. 
(Sapreme  Court  of  Nebraska.   March  18,  1896.) 
IHBDKAXCE — Proof  of  Loss— Aduissioxs. 
The  proof  of  loss  sabmitted  by  the  plain- 
tiff, in  an  action  dpon  a  policy  of  insarance,  con- 
tained this  clause,  partly  written  and  partly 
printed;  "The  boilding  described  by  said  iwlkr, 
or  containing  said  property,  was  occupied  in  its 
several  parts  by  the  parties  hereafter  named, 
and  for  tbe  following  purposes:  Used  as  a  resi- 
dence by  Hill  Adair,  up  to  3:30  p.  m.,  Sept.  20, 
1890,  and  for  do  other  purpose  whatever."  BM, 
not  an  admission  tbat  tbe  Insured  property  re- 
mained UDOccapled  for  10  days  thereafter,  with- 
in tbe  terms  of  the  policy,  providing  that  It  should 
be  null  and  'void  in  case  the  memiaea  insured 
were  at  any  time  unoccupied  for  more  than  10 
eODsecutive  daja. 
(Syllabus  by  the  Coart) 

Error  to  district  court  Douglas  county; 

Doane,  Judge. 

Action  by  Marcus  L.  Farrottc  against  the 
Hanover  Fire  Insurance  Company  and  the 
Citizens'  Fire  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror. Affirmed. 

Bartiett  Crane  ft  Baldrige  and  Tboa.  D. 
Crane,  for  plaintlfCs  In  cnor.  Francis  A. 
Brogan,  tox  defendant  in  emnr. 

FOST,  G.  X  This  was  an  action  upon  a 
policy  of  insurance.  In  the  district  conrt  for 
Donghu  county,  where,  on  a  trial  of  the 
Issues  joined,  thwe  was  a  verfflct  and  Judg- 
ment for  the  plaintiff  therein,  and  which  has 
been  removed  into  tlda  conrt  for  review  by 
means  of  tbe  petition  in  oror  of  the  defend- 
ant companies. 

The  property  covered  by  tbe  policy  was  a 
story  and  a  half  frame  dwelling  house,  situ- 
ated upon  lot  3.  In  blo(^  6,  Hawtbome  addi- 
tion to  the  city  of  Omaha,  and  was,  aoewding 
to  tbe  pleadings;  destroyed  Iqr  fire  October  2. 
ISOO.  Tbe  defense  rdied  upon  Is  the  alleged 
breach  of  tbe  following  condition  of  the 
policy:  "If  tbe  premises  described  in  this 
policy  be  unoccupied  for  more  than  10  con- 
secutive days,  •  •  •  th«,  and  In  every 
such  case,  this  policy  shall  be  void."  It  is 
alleged  that  tbe  premises  Insured  were,  at 
the  time  of  tbe  loss,  on  October  2d,  unoccu- 
pied, and  had  been  so  unoccupied  tor  more 
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than  10  days  Immedlatelr  preceding  said 
date.  Tbe  reply  Is  a  general  denlaL  The 
plaintiff  below  iDtrodnced  In  evidence  the 
policy  above  mmtjoned,  and  testified.  In  bis 
own  behalf,  to  tlie  loaa  by  Are  of  the  prop- 
erty insured.  The  defoidanC  thereupon  Intro- 
duced In  eTldence  the  proof  of  loss  made  and 
certified  by  the  insured  on  tbe  lltb  day  of 
December,  189a  The  plaintiff,  in  tbe  prep- 
aration of  said  proof,  employed  a  blank  form, 
aMiarentJy  fnmlsbed  by  tbe  defendant  com- 
pany for  that  purpose,  and  which,  amoaig 
other  printed  matter,  contains  tbe  following: 
"The  buHding  deecrlbed  by  said  policy,  or 
containing  said  propvty,  was  occupied  in  Its 
several  parts  by  the  parties  hereinafter  nam- 
ed, and  for  the  following  purposes,  to  wit*' 
In  tbe  qwce  Immediately  following  the  above 
Is  inserted,  in  writing,  these  words:  "Used 
-as  a  residence  by  HUl  Adair,  up  to  3:30  p. 
m..  Sept  ao,  1800,"~and  which  is  followed 
by  the  printed  words,  "and  for  no  other  pur- 
pose whatever." 

Tbe  Jodgment  complained  of  Is  clearly 
right  Indeed,  It  Is  tbe  only  one  possible  up- 
on tbe  record  before  us;  and  the  district 
-court  might  with  propriety,  have  directed  a 
verdict  for  tbe  plaintiff  at  the  conclusion 
of  the  trlaL  Tbe  statement  quoted  from  the 
IHvof  of  loBi,  and  which  la  relied  upon  for  a 
reversal  of  the  Judgment,  raises  no  presump- 
tion of  a  breach  of  the  addition  of  the  policy 
with  respect  to  the  occupancy  of  the  building 
insured.  The  language  therein  employed  ob- 
viously refers,  not  to  tbe  fact  but  to  the 
character,  of  the  occupancy,  and  by  no  rea- 
sonable construction  can  it  be  inferred  there- 
from that  said  building  remained  unoccupied 
after  the  removal  of  tbe  particular  tenant  on 
September  20tb,  12  days  previous  to  the  loss. 
Tbe  defeme  relied  upon  was  an  athrmative 
one,  as  to  which  the  burden  was  upcm  the 
defendant  company;  and,  on  account  of  tbe 
failure  of  proof  to  sustain  tbe  all^tlm  of 
tbe  answer,  the  Judgment  moat  be  affirmed. 


McFARLAND  v.  WEST  SIDE  IMP.  CO. 
(Supreme  Court  of  Nebraska.   March  18.  189C.) 

TaiAi^DocoyaiiT  is  Bvidb«ox— Witbdrawal— 

Bill  of  Excrftionb — Avindhknt. 
1.  A  trial  coart  should  never  permit  a  docu- 
ment iutrodaced  In  evidence  to  be  tvithdrawu, 
unless  the  party  so  withdrawing  it  at  the  time, 
leaves  with  the  leporter  a  concededly  correct 
copy  of  the  document  withdrawn;  and  the  fnr- 
nishing  of  auch  copy  sboald  be  made  a  coaditlon 
precedeut  for  leave  to  withdraw  the  origioal  doc- 
ument. 

'2.  This  court  will  not  as  a  matter  of  course, 
permit  a  record  to  be  withdrawn  for  the  purpose 
of  ameodlng  a  bill  of  exceptions;  and  espemlly 
is  this  true  where  It  uveais  that  a  failure  to  in- 
corporate into  tbe  bill  of  exertions  all  the  evi- 
dence is  due  to  the  laches  of  the  party  seeking 
the  amendment. 

3.  The  idalntifl  in  error  filed  here  a  IhU  of 
exceptions  from  which  two  exhibits  introduced  In 
evidence  on  the  trial  of  the  case  in  the  district 
conrt  were  omitted.  These  exhibitions,  when 
introdnced  in  evidence  were  by  counsel  for  de- 


f«idant  In  mor,  bf  leave  ot  the  court,  wHb- 
drawn,.  but  coai»d  did  not  then  or  afterwards 
famish  the  court  reporter  with  copies  of  such 
exbtbita.  Bel<t,  that  leave  would  be  granted 
^aintiff  in  error  to  withdraw  the  record  here, 
for  the  purpose  of  sntaiitting  the  Inll  of  txeeo- 
tions  to  the  trial  judge,  on  application  tar  omend- 
ment 

<SyllabDs  by  the.  Court.) 

Error  to  district  cour^  lAncaater  countj; 
Tibbets,  Judge. 

Action  by  the  West  Side  Improvement  Com- 
pany against  J.  D.  McFarlaod.  Judgment  lor 
plaintiff,  and  defendant  brings  error.  Motion 
for  leave  to  return  bill  of  receptions  to  dis- 
trict court  for  correction.  Granted. 

A,  Q.  Greenlee,  tor  the  motion.  Itlcketts  tt 
Wltoon,  opposed. 

RAGAN,  C.  This  Is  an  application  of  the 
plaintiff  in  error  for  leave  to  withdraw  tbe 
record,  for  tbe  purpose  of  having  tbe  bUl  of 
exceptions  amended  by  Inserting  therein  two  , 
exhibits,  which  be  alleged  were  introduced  in 
evidence  on  tbe  trial  of  tbe  case,  and  by  in- 
advertence omitted  from  the  bill  of  exceptions 
when  signed  and  allowed  by  the  trial  court 
The  application  is  resisted  by  the  defendant 
In  error,  and  the  evidence  as  to  wbetii^  these 
exhibits  were  in  the  bill  of  exceptions  when 
presented  to  the  trial  judge  for  allowance  Is 
conflicting.  The  atbdavltH  tiled  by  tbe  de- 
fendant In  error  In  resistance  of  this  appllca- 
tloD  are  to  the  effect  that  the  exhibits  in 
question  were  Introduced  in  evidence  on  the 
trial  of  tbe  case;  that  counsel  for  tbe  defend- 
ant  in  error  then  asked  and  obtained  leave  of 
tbe  conrt  to  wttbdraw  said  exhibits;  that  they 
dld  withdraw  the  exhibits,  and  have  since  re- 
tained them  in  their  possession;  that  neither 
at  the  time  they  withdrew  them  nor  since 
did  they  furnish  the  official  court  reporter 
with  copies  of  the  exbtblts  withdrawn.  Un 
this  evidence  alone,  we  think  tbe  application 
of  the  plaintiff  in  error  should  be  sustained. 
A  trial  court  should  never  permit  a  document 
introduced  in  evidence  to  be  withdrawn  un- 
less tbe  party  so  withdrawing  It  at  the  time, 
leaves  with  the  r^rtar  a  concededly  cor- 
rect copy  of  the  document  withdrawn. 

The  f  umlBhlng  to  the  reporter  of  such  copy 
sbould  be  nude  a  condition  precedent  by  tbe 
court  of  the  leave  to  withdraw  the  original 
document  It  appears  from  the  ailiduvlt  of. 
the  Judge  who  tried  this  case  In  the  court  be- 
low that  he  did  not  decide  It  until  the  evi- 
dence had  been  typewritten,  and  presented  to 
him,  and  at  that  time  neither  of  the  exliiblta 
in  question  nor  copies  thereof  were  in  the 
typewritten  evidence. 

We  think  that  the  failure  of  the  present 
bill  of  exceptkms  to  contain  tbese  exhibits  Is 
due  to  the  fact  of  def^Mlant  In  error's  counsel 
withdrawing  the  exhibits  after  they  were  in- 
troduced In  evidence,  and  not  supplying  tlie 
reporter  with  copies  thereof.  This  court  will 
not  as  a  matter  of  course,  permit  a  record  to 
be  withdrawn  for  tbe  purpose  of  amending  a 
blU  of  exceptiona;  and  especially  1*  thla  true 
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where  It  appears  tliat  the  failure  to  incor^ 
porate  Into  the  bill  of  exceptions  all  tbe  erl- 
dence  la  due  to  the  laches  of  the  party  seek- 
ing the  amendment.  Here  the  court  has  Jn- 
rlBdlctlon  of  the  subject-matter  and  of  the 
parties  to  the  action.  The  record  before  ub 
shows  that  the  exhibits  In  question  were  In- 
troduced in  eTld«ice.  There  Is  no  dispute 
whatever  as  to  their  Identity,  and  it  apiMars 
that  the  defect  In  the  bill  of  exceptions  la 
probably  due  to  the  conduct  of  counsel  for 
the  defendant  In  error  In  withdrawing  the 
exhibits,  and  not,  at  tbe  time,  supplying  the 
court  reporter  with  copies  thereof.  The  mo- 
tion of  tbe  idalntlff  In  error  for  leave  to  with- 
draw the  record  for  the  purpose  of  having 
the  bill  of  exceptions  submitted  to  the  trial 
Judge,  on  application  for  amendment,  sus- 
tained; record  to  be  retomed  to  this  court  In 
ao  days.   Judgment  accordingly. 


BUSH  V.  STATE. 
(Supreme  Goort  of  Nebraska.   March  18,  1896.) 
Crihimaii  Liw—Appul — AssioxuB.NTB  OF  Ekror 

— IKBTRUCTION8— BUBOLART— BVIDESCB. 

1.  An  assignment  of  error  for  the  OTerml- 
ing  of  a  motion  for  a  continaance  will  not  be  con- 
Btdered  by  this  court  when  the  record  faiU  to 
disclose  that  such  motion  was  ever  passed  upon 

the  trial  court. 

2.  Instractlons  will  not  be  reviewed  unless 
the  record  shows  they  were  excepted  to  when 
given. 

3.  It  is  not  error  to  refuse  an  instruction, 
where  the  substance  thereof  has  been  given  to 
the  jury  in  other  mstmctiooB. 

4.  Held,  that  the  evidence  sustains  the  con- 
viction for  burglary. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Lancaster  county; 
Tibbets.  Judge. 

George  Bush  was  convicted  of  bnr^axy» 
and  brings  oror.  Affirmed. 

OofBn  &  StoDft.  for  i^alntUf  In  error.  A.  8. 
Churchill,  Atty.  Gen.,  and  Geo.  A.  Day.  Dep- 
uty, for  defendant  In  error. 

NORVAL,  J.  The  defendant,  George  Bash, 
was  tried  and  convicted  on  a  charge  of  felo- 
niously breaking  and  entering  a  dwelling 
bouse,  In  the  nighttime,  with  the  Intent  to 
commit  a  larceny.  Judgment  and  sentence  of 
imprlsonmeut  in  the  penitentiary  for  tbe  pe- 
riod of  eight  years  were  entered  against  blm, 
from  which  he  prosecutes  error  to  this  court.  I 

The  defendant's  motion  to  strike  out  tbe 
unauthentlcated  statement  of  the  trial  Judge, 
found  in  the  transcript,  of  what  transpired 
during  the  proceedings,  is  sustained,  as  it  is 
not  made  part  of  the  record  in  this  case. 

It  is  argued  that  the  court  erred  In  overrul- 
ing the  defendant's  motion  for  a  continuance. 
With  the  statement  above  referred  to  elimi- 
nated from  the  record,  there  Is  nothing  to 
show  that  the  defendant's  application  for  a 
continuance  was  not  granted,  or,  If  denied, 
that  an  exception  was  taken  to  the  ruling. 
This  assignment  is  not,  therefore,  w^l  taken. 


Gritldsms  are  made  In  the  brief  of  the  2d, 
3d,  4tb,  5th.  6th,  9th,  and  lOth  instructions 
given  by  tbe  court  on  Its  own  motion.  The 
record  flUls  to  disclose  that  an  exception  was 
taken  to  the  giving  of  any  of  said  instruc- 
tions: hence  no  foundation  has  been  laid  for 
their  review  here,  and  they  wiU  not  be  con- 
sidered. Heldt  V.  State,  20  Neb.  492,  30  N. 
W.  626;  HtU  v.  State,  42  Neb.  519,  60  N.  W. 
916;  Garleton  v.  State,  43  Neb.  373,  61  N.  W. 
698;  Gravely  v.  State,  45  Neb.  878,  04  N.  W. 
452. 

The  defendant  requested  twenty-one  In- 
structions, all  of  wbfcb  were  refused  by  the 
court,  and  an  exception  was  taken  to  such  re- 
fusal. We  have  examined  the  several  re- 
quests to  charge,  and  find  that,  In  so  far  as 
they  correctly  state  the  law  applicable  to  the 
case,  they  have  been  fully  covered  by  the  In- 
structions given.  Therefore  It  was  not  re- 
versible error  to  refuse  to  repeat  them.  Ker- 
kow  V.  Bauer,  15  Neb.  150,  18  N.  W.  27;  City 
of  LlncoUi  V.  Smith,  28  Neb.  762,  46  N.  W. 
41;  Olive  V.  State.  11  Neb.  1,  7  N.  W.  444. 

It  Is  argued  that  tbe  evidence  failed  to  show 
that  the  breaking  and  entering  of  the  build- 
ing occurred  In  the  nighttime.  If  tbe  state's 
witnesses  are  to  be  believed,  the  crime  was 
committed  during  the  night  season.  There- 
is  in  the  record  some  evidence  tending  to- 
show  that  it  was  daylight  at  tbe  time  the  de- 
fendant effected  an  entrance  to  the  building. 
The  Jury  passed  upon  tbe  conflicting  evidence, 
and  we  discover  no  reason  why  their  venUct 
should  be  disturbed.  Affirmed. 


WHITE  V.  SMITH  et  aL  (POLLOCK. 
Intervener). 

(Supreme  Court  of  Nebraska.   Mardi  18,  1886.> 
Appbal — Rbvirw — Bill  op  Excbftions. 
A  decree  of  tbe  district  conrt  cannot  be- 
reviewed  npoo  a  question  of  fact,  when  the  erl- 
dence  has  not  l>een  preserred  by  a  bill  of  ex- 
ceptions duly  settled  and  allowed. 
(Syllabus  by  the  Court,) 

Appeal  tnm  district  court;  Cedar  connty; 
Norrla.  Judge. 

Action  by  Win  8.  White  acatnet  Nannie 
Smith  and  Levi  Snoltb.  WnUam  A.  Pollock 
bitervenes.  Judgment  for  plaintiff,  and  tfae- 
Intervener  appeals.  Affirmed. 

Addison  M.  Gooding,  for  appellant.  W.  EL 
Gantt,  for  appellee. 

NORVAL,  J.  Win  S.  White  brought  suit 
in  the  court  below  to  foreclose  a  real-estate 
mortgage  executed  by  Nannie  Smith  and 
I^vl  Smith.  Subsequently  Pollock  filed  a 
petition  of  Intervention,  but  no  copy  thereof 
Is  to  be  found  In  the  record.  A  decree  of 
foreclosure  was  entered,  and  leave  given 
plaintiff  to  answer  the  petition  of  the  in- 
tervener, which  answer  was  duly  filed.  In 
the  meantime  the  property  was  sold  under 
the  decree  to  the  plaintiff,  the  sale  was  coo- 
firmed,  and  a  sheriff's  deed  was  iaraed  to- 
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him.  SubBequently— but  at  wbat  time,  or 
what  term  of  court,  the  record  does  not  show, 
-  -the  cause  was  heard  upon  the  petition  of 
the  iDterrener,  Pollock,  the  answer  thereto 
of  White,  and  the  erldence;  and  a  decree  was 
entered  In  favor  of  the  latter,  canceling  a 
quitclaim  deed  from  J.  L.  Krosen  and  wife 
to  Pollock,  under  which  conTeyance  the  lat- 
ter claimed  title  to  the  property  described 
In  the  mortgage,  and  quieting  the  title  In  the 
plalntltr.  From  the  last  decree.  Pollock  ap- 
j>eal8,  claiming  that  the  findings  are  contrary 
to  the  erldence. 

The  condition  of  the  record  is  such  that 
we  are  unable  to  reriew  the  findings  tand 
decree.  The  testimony  was  not  preserved 
by  a  bill  of  exertions.  There  Is  attached  to 
the  transcript  a  draft  of  a  proposed  bUl,  but 
it  was  never  allowed  by  ^ther  the  trial 
Judge,  or  the  clerk  of  the  district  court,  and 
plaintiff  now  protests  against  Its  being  con- 
sidered. The  proposed  bill  was  returned  by 
plaintiff  to  Intervene:  with  objections  to  its 
allowance,  and  no  steps  were  taken  to  se- 
cure Its  settlement,  so  far  as  this  record  dis- 
closes. Tbore  Is,  however,  attached  to  said 
draft  of  the  bill  of  exceptions  the  following 
certificate:  "State  of  NetH^ska,  Cedar  Coun- 
ty—ss.:  I,  Jno.  J.  Goebel,  clerk  of  the  dis- 
trict court  In  and  for  Cedar  county,  hereby 
certify  that  the  foregoing  is  a  true  and  com- 
plete transcript  of  all  papers  and  proofs  re- 
ceived or  known  to  me  as  such  clerk  In  this 
case.  Jno.  J.  Goebel,  Gletb.  Dlst.  Court" 
This  did  not  constitute  a  settlement  or  allow- 
ance of  the  bill.  Moreover,  the  clerk  bad  no 
power  to  settle  a  bill  of  exceptions  In  this 
case,  inasmuch  as  he  had  not  been  author- 
ized or  empowered  to  do  so  by  a  written 
stipulation  of  the  parties  or  their  attorneys. 
As  the  testimoiiy  has  not  been  made  a  part  of 
the  rec<»d  by  a  bill  of  exceptionB  duly  allow- 
ed, the  decree  must  be  affirmed. 


OALLBN  V.  BOSS. 

(Supreme  Court  of  Nebraska.  March  18,  1806.) 
Cbattil  Mortoaoss — FoRBOLOsnai — Convbrsioii 

— Dam  AGBS— iNSTBOOTIONa 

1.  A  mortgagee  of  chattels,  in  the  foreclo- 
sure of  his  mortgage,  must  comply  substantially 
with  the  reqolrementa  of  the  statute,  where  they 
hare  not  been  waived  by  the  mortgagor;  and,  if 
the  mortgagee  fails  to  do  so  In  an  essential  mat- 
ter, be  is  liable  to  the  mortgagor  for  the  value  of 
the  property,  lets  the  mortgage  lien  thereon. 

2.  Evidence  examined,  and  hrid,  that  the 
damuea  aiaessed  in  this  case  are  not  excessiTe. 

3.  Testimoay  must  be  confined  to  the  issues 
tendered  by  the  pleadings. 

4.  Unaccepted  propositions  of  compromise 
are  liudtniBslble  iu  evidence. 

6.  Where  there  are  no  instmctions  in  the 
record  brought  to  this  court,  none  will  be  review- 
ed. 

(Syllabos  by  the  Court) 

Error  to  district  court  Sherman  county; 
Holcomb,  Judge. 
Action  1^  John  W.  Rose  against  James  U 


Callen.  Judgment  for  plaintiff.  Defendant 
brings  errw.  Affirmed. 

J.  B.  Scott  for  plalnUff  In  error.  Nightin- 
gale Bros,  and  Aaron  Wall,  for  defendant  In 

error. 

NORVAL,  J.  John  W.  Rose  recorered  » 
Judgment,  In  the  sum  of  fl94,  against  James 
L.  Callen,  toe  the  conversion  of  certain  chat- 
tels which  the  defendant  took  frcon  him  un- 
der a  chattel  mortgage.  Callen  Is  a  resld«it 
of  Mills  county,  Iowa,  and  owns  a  farm  In 
Sherman  county,  this  state.  Rose,  during  the 
transactions  hereafter  stated,  occupied  said 
farm  as  Callen's  tenant  On  October  24, 1889, 
Rose,  being  indebted  to  Callen,  gare  him  a 
chattel  mortgage  upon  2  horses,  a  mare,  60 
head  of  hogs,  2  cows,  8  calves,  and  some  farm- 
ing implements,  to  secure  the  payment  of  a 
claim  of  $412.40,  due  November  1,  1890.  Sub- 
sequently Rose  butchered  one  of  the  cows, 
and  disposed  of  a  part  of  the  hogs;  but  the 
remainder  of  th^  property  continued  In  his 
poBsessIcm  until  September,  1890,  when,  be- 
fore the  maturity  of  the  mortgage  debt  Cal- 
len seized  the  chatty  under  the  mortgage, 
and  disposed  ot  most  of  them  at  private  sale, 
without  advertisement  and  without  the  mort- 
gagor's consent,  so  he  testified.  The  remain- 
der of  the  property  Callen  converted  to  hi» 
own  use.  Rose  sued  for  the  value  of  the 
property,  and  Callen  has  brought  error  upon 
the  Judgment  rendered  against  him. 

It  la  the  settled  law  of  this  state  that  the 
mortgagee  of  chattels.  In  the  foreclosure  of 
his  mortgage,  must  comply  substantially  with 
the  requirements  of  the  statute,  unlras  walv- 
ed  by  the  mortgagor,  and  that  If  be  fails  so 
to  do  In  an  essential  matter,  the  mortgagor  Is 
entitled  to  have  the  value  of  the  property  ap- 
plied upon  the  mortgage  debt;  and,  if  sucb' 
value  exceeds  such  debt  the  mortgagor  may 
recover  the  difference  from  the  mortgagee. 
Loeb  V.  Milner.  21  Neb.  392,  82  N.  W.  20Bj 
Coad  V.  Cattle  Co.,  32  Neb.  762,  94  N.  W.  757; 
Watch  Co.  V.  Manifold,  30  Neb.  801,  55  N.  W. 
236;  Bank  v.  Sharpe,  40  Neb.  128,  58  N.  W. 
734.  The  soundness  of  this  rule  la  not  now 
assailed,  but  it  is  claimed  that  the  damages 
assessed  by  the  Jury  are  excessive;  In  other 
words,  that  the  Jury  rendered  a  verdict  for 
more  than  the  excess  of  the  value  of  the  prop- 
erty above  the  amount  due  on  the  mortgage. 
Plaintiff  below,  in  his  testimony,  gave  a  de- 
scription of  each  piece  of  property,  and  testi- 
fied to  the  market  value  thereof  at  the  time  it 
was  taken;  the  aggregate  estimate,  according 
to  his  testimony,  being  over  $740.  Jean  Whit- 
man, a  witness  for  the  plaintiff,  who  was  ac- 
quainted with  the  chattels  and  their  worth. 
In  his  testimoay,  placed  the  value  about  $9<> 
less.  The  total  amount  of  the  mortgage  lien, 
when  the  property  was  taken  by  the  defend- 
ant, was  $450.  A  verdict  for  $194,  based  up- 
on the  testimony  of  these  witnesses,  was  not 
excessive.  It  Is  true  the  witnesses  for  tiie 
defendant  fixed  the  market  value  of  the  prop- 
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crtT  ceoMemVfy  lower  than  tbat  siren  hy 
the  other  aide,  bat  It  was  for  the  jniy  alone 
to  pass  upon  the  credll^ty  of  the  ^tnesaes. 
Tbeir  flu^g,  befaig  mpported  by  Buflldent 
testimony,  cannot  be  moiested  by  as. 

The  court  exdoded  toAlmony  offered  by  the 
defendant  to  show  that  one  of  the  articles 
•elzed,  a  mower,  had  been  previously  mort- 
caged  to  anotho*  party  Xry  the  plaintiff,  and 
that  the  Umcreated  thereby  had  not  been  paid. 
It  is  daimed  that  this  ruling  <ME  ttie  court 
was  erroneous;  tbat  the  defendant  was  entt 
tied  to  hare  the  amount  of  such  mmtgace  de- 
ducted from  the  valne  at  the  mower.  A  sufll- 
timt  answer  to  this  contention  Is  that  no  such 
Issue  was  tendered  by  the  pleadings.  The  de- 
fendant should  hare  set  up  that  fact  in  bis 
Answer.  Not  havtaig  dcme  so,  be  coold  not 
avail  himself  of  it  upon  the  trial. 

Complaint  la  made  ei  the  exduriin  of  the 
testimony  of  Mie  J.  P.  Brndm  relating,  to  a 
conversation  betwem  defendant  and  plain- 
tiff. It  is  disclosed  that  Biaden  went  with 
Callen  to  see  Boae  in  r^iard,  to  the  property, 
before  ft  was  taken,  toe  the  purpose  of  ef- 
fecting a  settlement  irtth  the  latter.  Pxoposl- 
tiona  of  comivnulse  were  made  from  one  to 
the  other,  which  weze  not  accepted,  and  It 
was  the  conversation  which,  on  that  occaatan, 
took  place  between  thraa  rdating  to  the  pn^ 
posed  aettlanent,  that  defendant  sought  to 
.^ve.  It  was  clearly  Inadmiasible  ih  eri- 
dence,  and  was  properly  excluded.  Kierstead 
T.  Brown,  2S  Neb.  585,  37  N.  W.  471;  Bld- 
rldge  T.  Hargieaves.  SO  Neb.  638,  46  N.  W. 
923. 

It  Is  finally  insisted  that  errors  were  com- 
mitted in  the  giving  and  refusing  of  the  In- 
sbuctlona  No  psrtlcular  Instruction  is  point- 
ed out  in  the  brief  m  b^ng  bad,  nor  are  we 
informed  of  the  number  of  defendant's  re- 
quest to  charge  which,  It  is  claimed,  wss 
wron^  r^hised.  Beddes,  no  complaint  Is 
made,  either  In  the  mf>tlon  for  a  new  trial  or 
petition  In  error,  ot  ttny  tautmctloa.  Further- 
more, not  a  single  instruction  Is  to  be  found  In 
the  record  before  ua  Hence,  none  will  be  re- 
viewed. 

This  disposes  of  tba  questions  dlscuased,  and 
the  Judgment  muBt  be  afflnned.  Affirmed. 


BOSEWATER  t.  STATB. 
{Supreme  Court  of  Nebraska.    March  18,  18D6.) 

CONTBHPT— NkWSPAPBR  ARTIOLB. 

1.  To  conititute  any  pablication  contemptn- 
ons,  It  muBt  reflect  upon  the  conduct  of  tlie 
court  in  reference  to  a  cause  or  proceeding  then 
pending  in  court  iind  nndetermined,  snd  be  of  a 
cbaimcter  tending  to  influence  tts  dcdiion,  or  ob- 
struct, interrupt,  or  embarrass  the  dne  adminis- 
tration of  justice.  Percival  v.  State,  64  N.  W. 
221.  45  Neb.  741.  followed. 

2.  Where  a  newspaper  article  is  not  ner  se 
contemptuous,  or  where  it  is  susceptible  of  more 
than  one  reasonable  constmctioD,  one  of  which 
is  innocent,  and  requires  an  innuendo  to  apply  its 
meaning  to  tbe  court,  and  the  record  fails  to  dis- 
«lose  that  the  language  was  employed  in  its  cui- 


I»b1e  sense,  the  publisher  Is  not  BaUe  for  con- 
tempt   Hawes  t.  State,  64  N.  W.  6B0,  46  Ndk 

111?. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Douglas  county; 
Scott,  Judge. 

Edward  Rosewater  was  adjudged  guUty 
of  contempt,  and  brings  emw.  Reversed. 

B.  W.  Simeral,  for  plaintiff  In  error.  A.  S. 
OburchlU,  Atty.  Cten.,  and  Goo.  A.  Day,  Dep. 
Attj.  Oen..  for  the  State. 

NORVAL,  J.  Edward  Rosewater  was  ad- 
Judged  1^  tbe  district  court  of  Douglas  coun- 
ty guilty  of  having  committed  a  contempt  of 
that  court,  and  sent«iced  to  pay  a  fine  of 
1500  and  to  tmivlsonmait  In  tbe  county  joU 
for  tbe  period  of  30  days.  The  defendant  is 
charged  with  tbe  puUlcatlon,  In  the  Omaha 
Bee^  of  the  following  portion  of  an  article 
i^ch  appeared  therein,  to  wit:  "Justice 
wttboot  Squall^.  Sentences  Adjusted  to 
Fit  the  Men.  One  Par^  to  a  Crime  Gets  a 
Fire-Tear  Sentence  In  tbe  Penitentiary,  while 
Another  Gets  the  Benefit  of  a  PulL  Persons 
who  were  around  tbe  criminal  section  ot  tbe 
district  court  yesterday  afternoon  witnessed 
a  striking  llhisttatl<m  of  what  It  is  to  be  pos- 
sessed of  a  pnlL  These  same  persons  wen* 
also  given  an  Illustration  of  how  ea^  it  Is 
for  a  man  to  keep  out  of  tbe  penitentiary,  if 
the  pull  is  worked  for  all  It  is  worth."  The 
charge  Is  founded  upon  tbe  same  fragment 
or  portion  ot  the  newspaper  article  uiion 
wiilch  tbe  contempt  proceedings  were  based 
In  tbe  case  of  Perdval  v.  State,  45  Neb.  741, 
W  N.  W.  221.  The  only  substantial  differ- 
ence between  the  Information  or  affidavits 
filed  by  tbe  county  attorney  In  tbe  two  cases 
Is  that  In  the  reported  case  It  was  averred 
tbat  Perctval  wrote  and  caused  to  be  pub- 
lished tb«  article  In  question,  while  id  tbe 
one  at  bar  it  Is  alleged  that  Mr.  Rosewater. 
as  editor,  proprietor,  and  manager  of  the 
Omaha  Bee,  "published,  and  caused  to  b« 
published,  and  permitted  to  be  publlshiKl," 
tbe  aforesaid  article  in  tbe  evening  edition 
of  said  newspaper.  Tbe  record  discloses 
that  no  part  of  the  article  of  which  com- 
plaint Is  made  was  written  by  Hr.  Rosewa- 
ter, that  he  had  no  knowledge  of  its  exist- 
ence until  after  It  was  puMished,  and  tbat 
he  did  not  directly  or  Indirectly  order  or 
cause  It  to  be  inserted.  It  Is  also  establish- 
ed that  the  Omaha  Bee  Is  publlsbed  by  the 
Bee  Publishing  Company,  a  corporation;  that 
tlie  defendant  Is  and  w&s  one  of  the  stock- 
holders therein,  and  the  editor  In  chief  of 
said  newspaper,  and  as  such  bad  the  general 
management  and  control  of  the  policy  of  the 
paper,  and  the  different  editions  thereof,  at 
the  time  the  alleged  contemptuous  article 
was  published. 

The  attorney  general  contends  that  the 
editor  In  chief  of  a  newspaper  Is  liable.  In  a 
proceeding  like  this,  for  contemptuous  ar- 
ticles which  appear  in  the  columns  of  bis 
paper,  even  though  he  bad  no  knowledge  of 
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Boch  artteles  nntU  after  their  publleatton. 
The  brief  of  the  st&te  contains  an  able  ar^a- 
ment  In  support  of  this  proposition,  fordfled 
by  dedslona  from  courts  of  recogn^ed  abili- 
ty and  standing.  We  do  not  fed  called  up- 
on now  to  enter  upon  a  discussion  of  the 
question,  ot  to  decide  It,  although  the  point 
may  be  fairly  raised  by  the  record. '  We 
adopt  this  course  Inasmuch  as  the  defendant, 
in  his  answer  to  the  rule  to  show  cause  why 
he  should  not  be  attached  for  contempt,  has 
expressly  disclaimed  any  desire  to  evade  re- 
qwnslblUty  tor  the  publication  in  question  by 
reason  of  the  fact  that  he  Is  the  editor  in 
chief  of  the  different  editions  ot  the  Bee,  and 
because,  in  his  brief  filed  in  this  court,  he  has 
cited  no  authorities  in  opposition  to  the  prin- 
ciple contended  for  by  the  attorney  geueraL 
Furthermore,  conceding  for  the  present  pur- 
poses the  doctrine  Invoked  by  the  state  to  be 
sound,  yet  the  cause  must  be  reversed  for  the 
reasons  hereafter  stated. 

As  already  indicated,  this  conviction  Is  bas- 
ed upon  the  same  publication  that  was  alleg- 
ed to  constitute  a  contempt  lu  the  Perclval 
Case.  It  was  there  shown  that  Fercival  did 
not  write,  or  cause  to  be  published,  the  cap- 
tlmi  ot  headlines  of  the  article,  but  that  he 
did  write  the  following:  "Fersons  who  were 
around  the  criminal  section  of  the  district 
court  yesterday  afternoon  witnessed  a  strik- 
ing illustration  of  what  It  la  to  be  possessed 
of  a  pull.  These  same  persons  were  also 
given  an  Illustration  of  how  easy  It  Is  for  a 
man  to  keep  out  of  the  penitentiary.  If  the 
pull  Is  worked  for  all  It  is  worth."  The  con- 
vlctlon  lu  that  case  was  reversed,  the  court 
holding  that  the  language  quoted  was  not 
per  se  libelous;  tliat,  unaided  by  Innuendo, 
it  did  not  apply  to  the  court,  or  reflect  upon 
Its  integrity,  nor  tend  to  corrupt  or  embar- 
rass the  administration  of  Justice;  nud  that 
the  article  was  susceptible  or  capable  of  an 
innocent  Interpretation.  Harrison,  J.,  In  the 
opinion  filed  therein,  in  commenting  upon 
that  portion  of  the  article  admitted  to  have 
been  written  by  Perdval,  says:  "It  cannot 
be  said,  upon  Its  face,  to  refer  to  any  case 
pending  at  the  time  It  was  written  and  pub- 
lished, or  to  any  designated  case.  In  Its  terms, 
It  deals  with  some  past  transaction  or  proceed- 
ings. The  phrase,  'possessed  of  a  pull,'  Is,  to 
speak  strictly,  without  an  Intelligible  mean- 
ing, and  Is.  In  any  event,  so  doubtful  and  un- 
certain that  it  cannot  be  applied  as  Imputing 
that  the  court  was  corrupt,  as  is  claimed  In  the 
complaint,  with  any  greater  certainty  than 
it  may  be  said  to  refer  to  some  other  person 
or  persons,  or  to  actions  or  motives  erroneous 
&nd  Impnq>er,  but  not  corrupt  The  portion 
of  the  article  admitted  and  proved  to  be  the 
work  of  plalntlfC  In  error,  and  the  proof 
made,  were  Insufflcient  to  support  a  charge 
and  conviction  of  contempt,  and  sentence 
therefor."  Upon  a  reconsideration  of  the 
question,  aided  by  the  briefs  and  arguments 
of  counsel,  we  are  fully  satisfied  with  the 
conGlusloQ  there  reached.  That  decision 
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theref  M«  controls  this,  as  to  tbMt  portion  ef 
the  publication  aet  out  in  the  InformatiMi 
herein  which  is  not  Included  In  the  head- 
lines or  caption. 

It  remains  to  be  determined  whether  the 
headlines,  either  standing  alone,  or  when  read 
in  connectlcm  with  the  remainder  of  the  pub- 
lication upon  which  these  proceedings  are 
based,  in  law  constitute  a  contempt  oC  court 
We  again  quote  ttiat  portion  of  the  article  set 
out  In  the  information  which  we  designate  as 
the  "headlines":  "Justice  without  Equality. 
Sentences  Adjusted  to  rit  the  Men.  One  Far- 
ty  to  B  Crime  Gets  a  Five- Year  Sentence  in 
the  Penitentiary,  while  Another  Gets  the 
Benefit  of  a  PuU."  It  will  be  observed  that 
the  forgoing,  whether  considered  by  Itself, 
or  taken  In  connection  with  the  rest  of  the 
article  alleged  In  the  Information  to  be  con- 
temptuous. Is  not  per  se  libelous.  It  purports 
on  Its  face  to  r^te  to  proceedings  past  and 
ended,  and  to  have  no  reference  to  any  mat- 
ter or  cause  at  the  time  pending  in  court 
The  comments  in  question,  unaided  by  Innu- 
endoes, cannot  be  said  to  be  of  a  character 
tending  to  Infiueni^  the  decision  of  the  court, 
or  to  Impede,  interropt,  or  embarrass  It  In  the 
exercise  of  its  proper  functions;  and,  as  the 
proofs  fall  to  show  that  they  were  employed 
In  their  culpable  sense,  they  do  not  amount 
to  a  contempt  of  court  Hawes  v.  State,  46 
Neb.  149,  64  N.  W.  699.  "Justice  without 
equality"  Is  a  meaningless  expression.  No 
wrong  or  Improper  motive  is  imputed  to  the 
court  or  Judge  in  the  statement,  "Sentences 
adjusted  to  fit  the  men."  It  Is  our  under- 
standing tliat  sentences  should  be  so  Imposed. 
A  person  convicted  for  his  first  offense,  and 
who  Is  young  in  years,  ordinarily,  ought  not 
to  receive  so  severe  a  punishment  as  an  old, 
hardened  criminal,  convicted  of  crime  of  the 
same  grade.  Some  good  citizens  have  ex- 
pressed the  thought  that  the  courts  of  the 
country  have  not  at  all  times  adjusted  their 
sentences  to  fit  the  men  and  their  crimes. 
In  other  words,  some  criminals  have  been 
punished  too  severdy,  while  others  have  re- 
ceived sentences  so  light  as  to  amount  to  a 
travesty  upon  justice.  The  phrase,  "the  ben- 
efit of  a  pull,"  as  was  said  in  the  Perdval 
Case,  has  no  Intelligible  meaning.  At  least 
in  the  connection  in  which  it  was  used,  we 
cannot  say  that  it  necessarily  signifies  that 
the  court  was  corrupt  or  unduly  influenced. 
The  j;>art  of  the  article  complained  of,  In  and 
of  Itself,  casts  no  reflectiou  upon  the  court. 
The  defendant,  in  his  verified  answer  to  the 
rule  entered  against  him  to  show  cause,  de- 
nies that  the  language  of  the  publication  Is 
susceptible  of  the  Interpretation  placed  there- 
on by  the  Innuendoes  in  the  Information,  or 
that  the  defendant  "did  willfully,  wrongfully, 
unlawfully,  and  contumaciously,  and  with 
the  Intent  of  bringing  the  district  court  of 
Douglas  county,  which  is  presided  over  by 
Judge  C.  R.  Scott,  into  public  contempt,  dis- 
repute, or  ridicule,  or  to  destroy  the  Influ- 
ence, honor,  and  integrity  ot^sald  court  and 
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mid  Cannlngbam  R.  Scott,  as  the  Judge  there- 
of, or  to  have  it  believed  that  said  court,  or 
the  Bald  CuDnfngham  R.  Scott,  as  Judge 
thereof,  was  corrupt,  or  Influenced  by  corrupt 
motives,  or  for  the  purpose  of  destroying  the 
efficacy  ot  the  court  In  the  administration  of 
public  Justice,  or  for  the  purpose  of  vilifying 
or  traducing  the  said  court,  or  the  Judge 
thereof,  In  the  due  administration  of  Justice 
In  any  suit  then  and  there  pending."  Con- 
sidering the  publication  In  connection  with 
the  above  unequivocal  denials  in  the  answer 
of  the  Innuendoes  of  the  information,  the  con- 
clusl(Hi  Is  Irresistible  that  the  conviction  can- 
not stand.  The  defendant  insists  that  the 
language  of  the  article  was  not  employed  in  a 
libelous  sense,  or  with  tbe  intent  to  cast  re- 
flections upon  the  court  or  Judge.  As  it  Is 
capable  of  an  Innocent  meaning,  such  a  con- 
struction must  be  given  It  The  language 
made  the  baste  of  the  charge  preferred  against 
the  defendant  ta  a  very  small  segment  of  tbe 
article  of  which  It  formed  a  part.  That  por- 
tUn  of  the  article  not  set  out  in  the  informa- 
tion contains  some  very  strong  expresslona, 
which  may  have  been  a  flagrant  abuse  of  tbe 
liberty  of  the  press.  These  proceedings  are 
not,  however,  predicated  thereon,  and  we  do 
not  wish  to  be  understood  as  In  any  manner 
ai^rovlng  such  portixm  of  the  publication. 
We  are  deddlng  the  case  alone  upon  the  frag- 
ment of  the  article  which  Is  set  out  in  the 
Information,  and  we  hold  that  It  Is  not  con- 
temptuous. The  conBtituti<Hi  guaranties  that 
"every  person  may  freely  speak,  write,  and 
pnbUsh  on  all  subjects,  bein^  responsible  for 
the  abuse  of  that  liberty."  Gonst.  art.  1,  |  6. 
But  thte  coiwtltuticmal  right  does  not  protect 
any  person  from  punishment  for  oontempt  of 
court  for  publishing  a  newspaper  article  com- 
menting up(m  a  pending  cause  or  proceeding, 
when  the  publication  is  calculated  to  hinder, 
obstruct,  or  Impede  the  due  administration  of 
justice.  Tbe  power  conferred  ypon  a  court 
to  punish  for  cwtempt  Is  to  enforce  respect 
and  obedience  to  its  authority,  and  Is  neces- 
sary to  accomplish  the  objects  and  purposes 
for  which  It  was  created.  The  power  la  not 
^ven  to  compel  sentimental  respect  It  Is 
not  every  uncomplimentary  comment  or  criti- 
cism upon  a  Judge  that  he  can  afford  to  no- 
tice. "While  the  power  to  punish  when  con- 
tempts are  really  committed  Is  one  which 
should  be  exercised  promptiy  in  proper  cases, 
yet  it  is  in  some  respects  an  arbitrary  power, 
and  hence  one  which  ought  to  be  kept  within 
prudent  limits.  This  is  particularly  the  pol- 
icy of  the  law  in  regard  to  indirect  con- 
tempts. Haskett  v.  State,  51  Ind.  176.  No 
one  ought  to  be  ft)und  guilty  iqwn  a  donbtfol 
charge  of  Indirect  contempt,  and  especially 
so  la  a  case  in  any  manner  Involving  the 
freedom  of  the  press.  It  is  true  that  too  oft- 
en, under  the  guise  of  a  guarantied  freedom, 
the  press  transcends  the  limits  of  manly  criti- 
cism, and  resorts  to  methods  Injurious  to  per- 
sons and  tribunals  Justly  entitled  to  tbe  mor- 
al suf^rt  of  all  law-abiding  citizens;  but  such 


digressions  are  not  always  nnmlxed  evils, 
and  it  Is  only  in  rare  instances  that  legal 
proceedings  In  represelMi  of  snch  a  license 
can  with  propriety  be  resorted  to."  Oheadle 
V.  State  (Ind.  Sup.)  11  N.  E.  420.  WhUe  tbe 
power  to  punish  for  Indirect  contempt  exists 
In  the  court.  It  should  only  be  exraclsed  when 
It  Is  manifest  that  the  publication  was  In- 
tended to  bring  the  court  into  disrepute,  and 
to  destroy  confidence  In  It,  and  obstruct  or 
embarrass  the  administration  of  Justice.  The 
record  ftiiUng  to  present  such  a  case,  the 
Judgment  and  sentence  are  reversed,  and  the 
cause  dismissed.  Judgment  accordingly. 


STATB  ex  reL  KING  et  aL  v.  HAIX,  Judge 
(Supreme  Oourt  of  Nebraska.  March  18,  1896.) 

SUPRSHB  OODRT— ObIOIKAL  JdRIBDIOTIOS— WBITS 
or  PROHIBITIOK. 

1.  The  origiaal  jurisdiction  of  this  court  is, 
by  section  2,  art  6,  of  the  constitution,  restricted 
to  cases  relating  to  the  revenue,  civil  cases  to 
which  the  state  is  a  party,  mandamus,  quo  war- 
ranto and  habeas  corpus. 

2.  It  is  not  within  the  power  of  the  legiria- 
tore  to  confer  upon  this  court  orijrinsl  jorMlc- 
tion  ovn  subjects  not  ennnmated  m  tiie  consti- 
tution. Miller  v.  Wheeler,  61  N.  W.  laT,  ;>! 
Neb.  765. 

3.  The  conatitution  has  not  conferred  upon 
this  court  origical  jurisdiction  to  award  a  writ 
of  prohibition  as  an  independent  remedy. 

4.  Whether  a  writ  of  prohibition  may  be 
allowed  by  this  court  in  aid  of  its  aK>ellate  ju- 
risdiction, gu8^. 

(Syllabus  by  the  Court  ) 

Application  by  tbe  state,  on  the  relation  of 
Shepherd  H.  King  and  others,  for  a  writ  of 
prohlbltim  against  Charles  L.  Hall,  judge 
of  tbe  district  court   Writ  denied. 

J.  R.  Webstw,  Qeo.  A.  Adams,  and  Fred 
Shepherd,  for  rebitois.  Cbaa.  L.  Hall,  in  ino. 
per.  L.  G.  Burr  and  A.  8.  Tlbbets,  for  re- 
spondent 

POST,  C.  J.  A  rule  was,  upon  the  sworn 
Information  of  the  r^ators,  allowed  against 
the  respondent  one  of  the  Judges  of  the  dis- 
trict court  for  Lancaster  couDty,  to  show 
cause  why  a  writ  of  prohlbltim  should  not 
Issue  from  this  court  restraining  him.  the 
said  respondent  from  making  certain  orders 
in  the  case  of  William  L.  Morrison  v.  The 
Lincoln  Savings  Bank  &  Safe-Deposit  Com- 
pany, pending  in  said  court  The  gronod  of 
the  application,  brl^y  stated.  Is  that  the 
resp<Hident  Is  one  of  the  subscribers  for  tbe 
original  stock  of  said  bank,  which  Is  now 
Insolvent:  that  of  the  amount  so  subscribetl. 
there  has  been  paid  10  per  cent.,  and  no  more, 
leaving  the  respondent  liable  to  the  creditors 
of  the  bank  for  00  per  cent  of  his  aforesaid 
subscription,  by  reason  of  which  he  is  dis- 
qualified to  act  in  said  case,  or  to  make  any 
orders  therein  affecting  the  rights  of  the 
creditors,  but  notwithstanding  said  fact  the 
respondent  did  on  the  12th  day  of  January, 
1886,  while  presiding  overdue  of  the  divl- 
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8loD8  of  the  district  court  for  said  Lancaster 
county,  assume  to  appoint  one  J.  E.  Hill  as 
recelTcr  to  wind  up  the  business  and  affairs 
of  said  bank;  that  a  motion  was  subsequent- 
ly made  by  the  relators  for  the  discharge  of 
said  receiver,  and  for  the  appointment  of  a 
more  suitable  person  to  execute  the  said 
trust;  and  that  the  respondent,  although  dis- 
quallfled  to  act  la  the  premises,  by  reason  of 
the  facts  herein  stated,  la  about  to,  and  will, 
unless  restrained  by  this  court,  pass  upon 
ind  decide  said  motico,  etc.  The  respond- 
ent. In  obedience  to  the  nisi  order,  has  sub- 
mitted a  statement  under  oath,  denying  seri- 
atim the  allegations  of  the  information,  and 
unites  with  the  relator  in  affirming  the  Juris- 
diction of  this  court  to  entertain  the  pro- 
ceeding, notwithstanding  our  Intimation  to 
the  contrary.  We  appreciate  the  delicacy  of 
the  position  in  which  Judge  Hall  Is  placed  by 
this  proceeding,  and  can  but  commend  bis 
course  in  InslstiDg  upon  a  determination  of 
the  merits  of  the  controversy,  although  we 
must  decline,  for  reasons  hereafter  stated, 
to  entertain  that  question. 

Owing  to  the  fact,  already  appearing,  that 
tbe  parties  hereto  agree  in  asserting  the 
Jurisdiction  of  this  court  over  the  subject  of 
the  controversy,  we  have  been  deprived  of 
the  assistance  which  would,  under  the  dr- 
cnmstances,  have  t>een  expected  from  coun- 
sel, in  the  Investigation  of  so  Important  a 
subject  We  have,  however,  devoted  to  an 
examlnatioD  of  that  question  tbe  time  at 
our  disposal,  and  which  has  resulted  In  a 
conclusion  adverse  to  the  contention  in  fa- 
vor of  our  jurisdiction.  The  development 
of  the  remedy  by  means  of  tbe  writ  of  prohi- 
bition in  the  court  of  queen's  bench,  and  also 
in  this  country.  Is  both  entertaining  and 
profitable,  aa  a  field  for  study.  But  that  sub- 
ject is  foreign  to  the  present  inquiry,  since 
the  question  here  Involved  is  one  of  consti- 
tutional construction,  and  depends  upon  the 
interpretation  given  to  the  express  provisions 
of  that  instrument.  This  court,  except  in 
tbe  exercise  of  its  appellate  jurisdiction,  is 
one  of  limited  and  enumerated  powers.  It 
shall  have  Jurisdiction,  says  the  constltutt(Hi, 
"in  cases  relating  to  the  revenue,  civil  cases 
in  which  the  state  shall  be  a  party,  manda- 
mus, quo  warranto,  habeas  corpus  and  such 
appellate  jurisdiction  as  may  be  provided  by 
law."  Const,  art  6,  S  2.  That  provision,  It 
was  held  in  Miller  v.  Wheeler,  33  Neb.  765, 
31  N.  W.  137,  is  a  grant  of  power,  and,  by 
Implication,  limits  the  original  Jurisdiction 
of  this  court  to  the  subjects  therein  enumer- 
ated. The  peculiar  character  of  a  constltu- 
tional  tribunal  Is  that  It  is  not  susceptible  of 
change.  In  any  essential  respect,  save  In  the 
manner  prescribed  in  the  fundamental  law 
Itself.  That  principle  was  early  recognized 
by  the  supreme  court  of  the  United  States, 
in  giving  effect  to  the  provision  of  the  fed- 
eral constitution  defining  its  original  Juris- 
diction, viz.:  The  supreme  court  shall  hare 
original  Jurisdiction  "In  all  cases  affecting 


embassadors  and  other  public  mlnistM^  and 
consuls,  and  those  In  which,  a  state  shall  be 
a  party."  Const  U.  S.  art  3,  i  2.  The  ques- 
tion of  the  power  of  congress  to  confer  upon 
that  court  jurisdiction  In  mandamus  proceed- 
ings was  presented  In  Marbury  v.  Madison, 
1  Cranch,  137,  and  resolved  in  tbe  negative, 
Chief  Justice  Marshall  using  this  forcible 
language:  "If  it  had  been  Intended  to  leave 
it  In  the  discretion  of  tbe  legislature  to  ap- 
portion the  judicial  power  between  the  su- 
preme and  inferior  courts,  according  to  the 
will  of  that  body,  it  would  cerialnly  have 
been  useless  to  have  proceeded  further  than 
to  have  defined  the  judicial  power,  and  the 
tribunals  iu  which  it  should  be  vested.  The 
subsequent  part  of  the  section  Is  mere  sur- 
plusage,—is  entirely  wlttiout  meaning,— if 
such  is  to  be  the  construction.  If  congress 
remains  at  liberty  to  give  this  court  appel- 
late Jurisdiction  where  the  constitution  has 
declared  their  jurisdiction  shall  be  original, 
and  original  jurisdiction  where  the  constitu- 
tion bas  declared  It  shall  be  appellate,  tbe 
distribution  of  Jurisdiction  made  in  the  con- 
stitution Is  form  without  substance."  And 
the  doctrine  thus  stated  is  supported  by  an 
unbroken  line  of  decisions  by  that  court  In- 
cluding the  recent  case  of  California  v. 
Southern  Pac.  Co.,  157  U.  S.  229,  15  Sup.  Ct 
501.  Other  courts  have  gone  still  further  in 
denying  to  the  legislature  power  to  enlarge 
their  jurisdiction.  For  instance.  In  Sevius- 
key  V.  Wagus,  76  Md.  335,  25  Ati.  468,  under 
a  constitutional  provision  conferring  upon 
the  Maryland  court  of  appeals  Jurisdiction 
"coextensive  with  the  limits  of  the  state,  and 
such  as  Is  now  or  may  hereafter  be  pre8cril>- 
ed  by  law,"  that  court  refused  to  entertain 
an  application  for  a  writ  of  habeas  corpus, 
although  tbe  legislature  has  expressly  declar- 
ed that  "the  court  of  appeals,  and  the  chief 
justice  thereof,  shall  have  power  to  grant 
the  writ  of  habeas  corpus  and  to  exercise 
Jurisdiction  on  all  matters  relating  Hiereto 
throughout  the  whole  state."  In  the  opinion 
of  the  court,  Alvey,  O.  J.,  after  proving  that 
the  court  of  appeals  brd,  under  the  previous 
constitution,  appellate  jurisdiction  only,  says: 
"It  would  therefore  seem  to  be  clear  thai 
tbe  jurisdiction  of  this  court  Is  appellate 
only;  for  If  not  so,  and  the  l^lslature  could 
confer  original  jurisdiction  upon  it  in  caaek 
of  liabeas  corpus.  It  could  also  confer  such 
Jurisdiction  in  cases  of  mandamus,  or  In 
cases  of  any  other  subject-matto*  of  original 
jurisdiction."  But  the  precise  question  here 
Involved  was  before  the  supreme  court  of 
Illinois  In  the  recent  case  of  People  v.  Hor- 
ton,i  44  N.  £i.  — ,  under  a  constitution  after 
which  ours  appears  to  have  been  modeled,  and 
which  confers  upon  that  court  original  juris- 
diction "In  eases  relating  to  the  revenue,  in 
mandamus  and  habeas  corpus  and  appellate 
Jurisdiction  In  all  other  cases."  It  was  held 
(citing  Field  v.  People.  2  Scam.  79,  and 
Campbell  v.  Campbell,  22  IU.  664)  that  the 
original  Jurisdiction  of  that/comt  cannot  be 
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exteaded  by  Impltcntion,  bat  Is  limited  to  tbe 
subjects  specially  enumerated  In  the  consti- 
tution, and  that  It  waa  accordingly  without 
authority  to  allow  the  writ  of  prohibition. 
It  was  further  held  (but  as  to  which  we  ex- 
press nn  opinion)  that  that  court  Is  without 
authority  to  award  the  writ  of  prohibition, 
even  In  an  ancillary  proceeding  In  aid  of  Us  ap- 
pelate Jurtsdlctlon.  See,  also,  Hawes,  Jur. 
i  39;  Brown,  Jur.  g  14;  Works,  Courts  & 
Jur.  428.  A  consideration  of  the  authorities 
cited  can  lead  but  to  a  single  coucluston,  viz. 
that  It  Is  not  within  the  constitutional  power 
of  this  court  to  grant  the  r^ief  sought  Tbe 
rule  should  be  dlscfaaif^ed.   Rule  discharged. 


LIVESEY  V.  HAMILTON  et  al. 

<Bctpreine  Court  of  Nebraska.   March  18,  1693.) 

USCBANIO'S  LiBN— Pathsxt  bt  Notk— Debcrip- 
TiOK  or  Hatbrial  Mav. 

1.  The  mere  tect  that  the  owner  of  real  prop- 
erty has  giTeo  his  note  for  a  portion  of  the 
amount  due  for  materlsle  fumiahed  for  making 
erections  on  hi&  property  does  not  relieve  such 
property  from  a  mecbanic's  lien  filed  against  the 
nme  for  the  entire  amount  of  the  material  so 
fuminhed. 

2.  Wheh!  a  party  has  furnished  materials 
for  the  improvement  of  real  property,  and  in  all 
respects  has  complied  with  the  mechanic's  lien 
law  in  respect  thereto,  bis  rights  will  not  be 
held  destroyed,  merely  because,  in  taking  a  uote 
tor  the  amount  due,  be  has  described  himself  by 
tbe  fanciful  designation  of  the  "Wefltem  Cor- 
nice Works,"  when  there  is  no  claim  that,  there- 
by, any  one  was  misled  or  injured. 

(Syllabus  by  the  Court' 

Appeal  from  district  coart,  Douglas  coun- 
ty; Walton,  Judge. 

Action  by  Henry  LdTesey  against  John  B. 
Hamilton,  Francis  A.  Hamilton,  and  Chris- 
tian Specht,  the  last  of  whom  filed  a  cross  pe- 
tition. James  O.  Wlnstanly  and  Jacob  Em- 
mlnger  answered  the  case  by  leave  of  court 
Judgment  for  plaintiff  and  defendant  Specht, 
and  Wlnstanly  and  Emminger  appeal  Af- 
firmed. 

Weaver  &  OiUer,  for  appellants.  Kennedy, 
Oilbert  &  Anderson  and  Wharton  &  Balrd, 
for  appellees. 

RYAN,  C.  The  appellants  in  this  case  are 
James  O.  Wlnstanly  and  Jacob  B.  Emminger. 
purchasers  of  certain  real  property  from  John 
R.  and  Francis  Hamilton,  by  whom  Improve- 
ments thereof  bad  been  previously  contracted 
for.  The  case  was  begun  In  tbe  district  court 
ot  Douglas  county  by  Henry  Llvesey  as  tbe 
assignee  of  a  mechanic's  lien  by  John  Mc- 
Growan  on  acoount  of  services  rendered  and 
material  furnished  by  him.  The  contract  be- 
tween McGowan  and  Jotau  R.  and  Francis  A. 
Hamilton  consisted  of  an  oral  acceptance  of 
a  written  bid  for  doing  certain  of  tbe  woric 
specified,  and  for  (urulsblng  such  material  as 
therefor  should  be  required.  There  was  no 
necessity  that  this  mere  bid  should  be  attach- 
ed to  tbe  claim  for  a  lien,  for  It  was  not  a 
written  contract.  It  is  urged  that  Llvesey 


cannot  maintain  an  action  as  the  assignee  of 
the  claim  for  a  lien  because  such  lien,  as  al- 
leged, was  not  perfected  wheu  the  assign- 
ment thereof  waa  made.  Tbe  filing  was  of 
date  October  22,  18S1.  The  nnslgnmeut  waa 
made  February  2Sth  thereafter.  So  that  the 
facts  are  not  correctly  assumed  for  the  pur- 
poses of  this  argument.  Before  the  claim  for 
a  Hen  was  filed,  J.  K.  Hamilton  gave  bis  note 
for  $500,  a  part  of  tbe  amount  due  to  John 
McGowan,  who  Indorsed  the  same  to  Henry 
Llvesey,  by  whom  It  was  discounted  at  th€ 
bank.  Not  being  paid  at  maturity,  tbe  uote 
was  takoi  up  by  Henry  Llvesey,  who  now 
holds  tbe  same  as  owner.  As  already  stated. 
McCKiwan  transferred  to  Henry  Llvesey  his 
whole  claim  for  a  lien  as  an  entirety.  We 
therefore  cannot  understand  how  this  assign 
ment  can  be  injuriously  affected  by  the  men> 
fact  that  Llvesey  holds  a  note  for  $600,  evi- 
dencing, as  due  bim,  a  part  of  the  claim  in 
respect  to  which  the  mechanic's  lien  held  by 
him  was  filed.  There  was  no  evidence  that 
this  note  waa  given  or  accepted  as  payment 
Therefore  no  good  reason  exists  for  treating 
it  as  a  pro  tanto  satisfaction  of  the  lien  as- 
signed to  Llvesey. 

There  was  made  a  defendant  Christian 
Specht  by  whom  there  was  filed  a  erras  peti- 
tion. In  which  he  alleged  tbat  under  a  verbal 
agreement,  he  had  furnished  material  and  per- 
formed labor  In  improving  tbe  real  property 
above  referred  to;  that  after  allowing  all 
credits  for  payments  made,  there  still  re- 
mained due  $280.  There  was.  In  the  cross 
petition  of  Christian  Specht  this  language: 
"This  defendant  further  represents  that  as  a 
part  of  said  Indebtedness,  said  John  B.  Hamil- 
ton executed  and  delivered  to  this  defendant 
by  tbe  name,  style,  and  description  of  'West- 
em  Cornice  Works,'  his  promissory  note  for 
the  principal  sum  of  $205,"  etc.  There  are 
urged.  In  opposition  to  tbe  enforcement  of  Mr. 
Specht'a  Hen,  the  obJectltHiB  tbat  tbe  atxive- 
described  note  had  been  by  btm  used  as  col- 
lateral security,  and  that  whatever  claim  real- 
ly exists  is  In  favor  of  the  Western  Cornice 
Works,  and  not  In  favor  of  Specht  As  indi- 
cated by  the  language  above  quoted,  tbe  des- 
ignation "W^eetem  Cornice  Works"  was  not 
employed  to  Indicate  a  corporation  or  com- 
pany, but  it  was  a  picturesque  and  fanciful 
description  of  Mr.  Specht,  Invented  and  used 
by  himself.  The  evidence  shows  that  he  waa 
the  sole  proprietor  and  manager  of  the  bud- 
nesB  and  property,  and  controlled  It  absolute- 
ly, although  in  doing  so  Its  proprietorship 
and  management  were  referred  to  by  him 
as  that  of  the  "Western  Cornice  Worits." 
By  this  fiction  no  one  was  deceived,  and  It  is 
not  suggested  that  any  one  Interested  was  not 
aware  of  the  Identity  of  Christian  Specht  with 
the  Western  Cornice  Works.  There  was, 
therefore,  no  substantial  reason  for  not  grant- 
ing the  relief  prayed  by  Mr.  Specht,  as  was 
done  In  tbe  district  court,  for  no  other  objec- 
tion has  been  urged,  except  tbat  there  was 

not  set  up,  In  connection  with  Jjt^QlaflQ  for  « 
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medianlc'fl  Iton,  a  writtoi  eootnct  with  Hr. 
SpMht.  This  obiectton  li  of  the  aame  unnib- 
vtantlia  chancter  as  that  which.  In  thto  ac- 
tion, was  Mt  ap  a&nnAj  to  Hemr  Uveaey, 
and  most  thmfote  be  hdd  nnaTaillnGr.  No 
other  qnestlosi  la  dlaenMed  by  the  appdlante. 
and  the  Jodgmoit  of  the  diitrtct  court  la  af- 
flnued. 


GAX/LIGHaa  T.  WOLF  et  aL 

(Supreme  Court  of  Nebraska.  Mardi  18. 188&) 

ArtEAiM  WHOM  Jdriob'b  Coom^PuACTica— 
Wbioht  ov  Evidbnob. 

1.  If,  in  an  appeal  to  the  district  court  from 
a  jadement  of  a  justice  of  the  peace,  the  appeal 
bond  Is  beliered  to  be  insofficleiitj  it  U  proper  for 
the  appellee  to  file  a  motion  aelciDg  the  court  to 
order  a  chance  or  renewal  of  such  undertaking. 

2.  In  saca  a  case,  if  the  court  is  satis&ed  of 
the  insafGciency  of  the  appeal  andertaking.  it 
may  make  the  order  reqaeBted;  and  it  is  prim- 
er practice  to  fix  the  ttme  nltbln  which  BDCb 
change  or  renewal  shall  be  effected,  and  to  en- 
tor  a  dismissal  of  the  action  for  a  noncompliance 
with  Buch  ordei. 

3.  The  finding  of  a  trial  court  on  conBictlne 
testimony  will  not  be  disturbed  on  error  or  ap- 
peal imlesB  clearlj  and  manifestly  wrong. 

4.  The  evidence  examined,  and  Acid  to  sus- 
tain the  findings  of  the  trial  court. 

(SyllaboB  by  the  Court.) 

Error  to  district  coart,  Douglas  county; 
Keysor,  Judge. 

Action  by  Theodore  Galllgher  against 
Aaron  Wolf  and  oUiers  in  justice's  couft. 
There  was  a  Judgment  for  defendants,  and, 
from  the  judgment  of  the  district  court  orer- 
rullng  a  motion  to  vacate  an  order  dismiss- 
ing the  appeal,  plaintiff  brings  error.  Af- 
firmed. 

D.  Van  Etten,  for  plaintiff  In  error.  Will 
H.  Thompson  and  Smith  &  Slieean,  for  de- 
fendants in  error. 

HARRISON,  J.  In  an  action  commenced, 
and  in  which  there  was  a  trial  and  judgment 
for  defendants,  In  justice's  court  In  Douglaa 
county,  there  was  an  appeal  taken  by  the 
unsuccesirful  party  to  the*dl8trlct  conrt;  and. 
during  the  pendency  thereof,  the  defend- 
ants moved  the  court  to  require  the  appel- 
lant to  furnish  a  further  and  aufflcient  ap- 
peal undertaking,  for  the  allied  reason  that 
the  surety  who  signed  the  bond  on  file  In 
the  case  was  insolTent,  and  judgment  on  the 
bond  would  be  uncoUectilde.  Tbla  motion 
was  filed  March  28.  189%  soon  after  the  ap- 
peal was  docketed  in  the  district  court;  and, 
on  June  4th  following.  Its  fladlng  was  sus- 
tained, on  the  showing,  as  to  the  facts  in- 
Tolved,  made  by  the  party  In  whose  inter- 
est It  was  filed,  the  other  party  offering  no 
evidence,  in  form  of  affidavits  or  otherwise, 
on  the  points  raised  by  the  motion,  and  the 
appellant  was  ordered  to  fnmisb  new  and 
suCQcient  appeal  nndertaklng  within  15  days. 
This  order  was  not  complied  with,  and  on 
July  T,  1892,  tlie  defendants  moved  the  court 


to  dismiss  the  appeal,  because  of  such  non- 
oMnpllance.  On  July  11th,  another  motion 
was  filed  for  d^^ants,  similar  in  terms 
and  the  purpose  sought  to  be  attained  with 
I  that  filed  July  7th,  four  days  prior.  The 
motion  to  dismiss  was  presented  to  the 
court,  and,  on  hearing,  was  sustained,  and 
the  case  dismissed,  at  the  coats  of  plaintiff. 
On  the  last-mentioned  date  there  was  a  mo- 
tion filed  for  plaintiff  to  vacate  the  order 
made  June  4th,  by  which  plaintiff  was  re- 
quired to  furnish  a  new  and  sufficient  ap- 
peal bond,  the  ground  of  the  motion  b^ng 
that  the  surety  signer  on  the  original  under- 
taking was  responsible,  and  had  jnstlfied 
when  he  executed  It,  or  before  Its  approval. 
On  the  19th  day  of  July,  plaintiff  moved  the 
court  to  vacate  the  order  of  dismissal  of  the 
action,  for  stated  reasons:  **(1)  Said  deci- 
sion la  contrary  to  law.  (2)  Said  order  was 
Irregularly  obtained,  without  the  knowledge 
or  consent  of  plaintiff,  and  by  misconduct 
of  the  prevailing  party.**  This  motimt  was 
supported  by  affidarlta,  the  atatements  of 
which  tended  to  show  the  responsibility  of 
the  surety  on  the  appeal  undertaking,  and 
what  was  claimed  to  be  Irregularity  In  ob- 
taining the  order  dismissing  the  case.  Gon* 
ttadictory  affidavits  were  filed  on  behalf  of 
defendants,  and,  on  the  hearing,  plaintiff's 
i  motion  to  vacate  the  court's  order  dismiss- 
I  ing  the  cause  was  overruled.  To  secure  a 
reversal  of  this  ruling  Is  the  purpose  of 
those  proceedings. 

It  is  contmded  that  there  wma  not  suffi- 
cient evidence  to  support  the  order  of  the 
court  by  which  the  plaintiff  was  required  to 
file  a  new  and  sufficient  appeal  bond.  and. 
further,  that,  on  the  tacts  as  shown  by  the 
parties,  the  action  of  the  court  In  overruling 
the  motion  to  vacate  the  order  of  dismissal 
was  erroneous,  and  clearly  opposed  to  the 
weight  of  the  evidence  on  such  point. 

If  the  appeal  nndertaklng  was  considered 
insufficient,  It  was  proper  for  the  appellees 
to  file  the  motion  asking  the  court  to  order 
its  change  or  renewal  (see  section  1016  of 
the  Code  of  Civil  Procedure),  and  for  the 
court.  If  satisfied  of  Its  Insufficiency,  to  lOake 
the  order  requested.  And  It  was  proper 
practice,  although  there  did  not  exist  any 
Btatntory  provision  to  such  effect,  to  fix  the 
time  within  which  such  change  or  renewal 
should  be  effected,  and  also  enter  a  dismis- 
sal of  the  action  for  a  noncompliance  with 
its  order  In  respect  to  the  undertaking.  Ro- 
bare  v.  Kendall.  22  Neb.  677,  33  N.  W.  910. 
We  are  satisfied  fnnn  the  record  that  the 
action  of  the  court  In  ordering  the  renewal 
of  the  appeal  undertaking  was  supported  by 
sufficient  evidence,  and,  further,  that,  in  re- 
spect to  .the  alleged  Irregularities  In  obtain- 
ing the  order  dismissing  the  case,  the  evi- 
dence was  conflicting,  and  the  decision  of 
the  trial  jn^ce  thei-eon  entitled  to  stand, 
from  which  conclusions  It  follows  that  the 
judgment  of  the  trial  court  must  be  affirmed. 
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OAKL.AND  HOME  FIRB  INS.  GO.  t. 
BANK  OF  COIOIERCB  OF 
OBAND  ISLAND. 

(Supreme  Coart  of  Nebraska.   Mardi  18. 1896.) 

Inscbancb— Tb&mbpbr  op  Pkopibtt— AsaiomiBiiT 

OF  POUOT  —  RieHTB  or  AiORTSAQII— 
QtlBSTIOir  FOR  JUBT. 

1.  In  an  actioa  upon  an  insurance  policjr,  one 
defense  beinfr  that  toe  insurer  had  parted  with 
all  interest  in  the  Insured  '*prop«ty  before  the 
policy  was  issued,"  the  question  whether  the  in- 
sured was,  at  the  time  the  policy  issued,  the 
owner  of  the  propeny,  was,  on  conflicting  eri- 
dence,  properly  subiaitted  to  the  jury.  Roches- 
ter Loan  &  Banking  Co.  t.  Liberty  los.  Co.,  62 
N.  W.  8T7,  44  Neb.  537,  followed. 

2.  The  policy  wns  sued  on  by  the  Bank  of 
Gomtnerce.  a  mortgagee  of  the  premises.  It 
was  isBoed  to  the  owner,  J.,  and  contained  provi- 
uons  w hereunder  a  transfer  of  the  property  or 
an  assignment  of  tiie  policy,  without  consent  of 
the  insurer,  avoided  the  policy.  Before  the  loss, 
J.  had  conreyed  the  premises  to  B.,  and  assigned 
the  policy  to  htm.  The  insurer  pleaded  this 
conreyance  and  assignment  without  consent  of 
the  Insurer  as  a  defense.  Attached  to  the  policy 
was  the  following  "Loss,  if  any,  under  tbia  pol- 
icy, payable  to  the  Bank  of  Commerce  or  ita  as- 
aigns,  as  its  mortgage  interest  may  then  appear." 
In  the  body  of  the  policy  waa  the  following:  "If, 
with  the  consent  of  this  company,  an  interest 
nnder  this  policy  shall  exist  In  favor  of  a  mort- 

gigee,  or  ox  any  person  or  corporation  having  an 
terest  in  the  subject  of  insurance  other  than 
the  interest  of  the  insured  as  described  herein, 
the  copditions  hereinbefore  contained  shall  apply 
in  the  manner  ezprewed  In  such  provisions  and 
conditions  of  inaursncts  relating  to  such  Interest 
as  shall  be  written  upon,  attadied  or  appended 
hereto."  Beldi  (a)  That  these  two  claases 
should  be  construed  together;  (b)  that  ^e  clause 
in  the  body  of  the  policy  rendered  conditions  ex- 
pressed in  the  policy  applicable  to  the  interest  of 
a  mortgagee  having  rights  thereunder  only  where 
there  was  written  upon,  attached,  or  appended  to 
the  policy  some  provision  or  condition  rendering 
snch  conditions  of  the  policy  applicable,  and  de- 
fining the  manner  of  their  applicability ;  (c)  that, 
the  clause  attached  to  the  policy  containing  no 
such  provision  or  condition,  the  mortgagee  was 
entitled  to  recoven,  notwithstanding  conditions 
in  the  poIi<7  whlw  might  defeat  a  recovery  by 
the  owner. 
(Syllabus  by  the  Court.) 

Error  to  district  court.  Hall  county;  Har- 
rison, Judge. 

Action  by  the  Bank  of  Commerce  of  Grand 
Island  against  the  Oakland  Home  Fire  In- 
surance Company.  There  waa  a  Judgment 
for  plaintiff,  and  defendant  brings  error.  AC- 
fii-med. 

WlUlam  H.  Piatt  and  Ralph  Piatt,  for 
plalntlfE  In  mor.  W.  H.  Thompson  and  W. 
A.  Prince,  for  defendant  In  error. 

IRVINE,  O.  This  waa  an  action  on  a  pol- 
icy of  fire  Insurance  written  In  favor  of  J. 
Nelson  Jones,  and  having  attached  an  Instru- 
ment, signed  by  the  agents  Issuing  the  policy, 
the  essential  part  of  which  is  as  follows: 
"Loss,  if  any,  under  this  pcdicy,  payable«to 
the  Bank  of  Gommore,  or  Its  assigns,  as  Its 
mortgage  interrat  may  then  appear."  The 
poUcy  and  the  slip  attached  both  bore  date 
October  17,  1889,  and  were  both  executed  on 
that  day.  The  policy  ran  for  five  years  from 
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that  date.  Not  far  from  ttie  time  Wbea  Que 
policy  waa  Issued,  the  premises  Insured  yrm 
conveyed  to  one  Brownfield,  and  an  assign- 
ment to  Brownfield,  signed  by  Jraies,  a.pgean 
on  the  p(Al<^.  This  bears  two  dataa,— Octo- 
ber 17,  1889,  and  December  12,  ISOa  No 
written  ai^roral  of  this  assignment  appears 
on  the  policy.  The  Bank  of  Gommerce  waa 
the  owner  of  mortgages  on  the  premlaea  to 
the  fall  amonnt  of  the  policy.  A  total  loss 
occurred  October  19,  18ga  In  the  district 
court  there  wue  a  verdict  and  Jadgment  for 
the  plaintiff,  whldi  la  defendant  In  enw,  to 
reverse  which  the  Insurance  company  brings 
the  case  here. 

The  contentions  of  the  Insurance  company, 
based  on  vtopee  assignments  of  error,  are  as 
follows:  First  That  the  conTeyauce  to 
Brownfield  was  prior  to  the  Issuance  of  the 
policy,  and  that,  therefore,  Jones  had  no  In- 
surable Interest,  and  the  policy  never  took 
effect.  Secoi^  That,  under  Oie  conditions  Of 
the  poU^,  It  was  avoided  the  attempted 
assignment  thereof  liefore  loss,  without  the 
consent  of  the  company.  Third.  That  what 
Is  styled  the  "loss  payable  danee,"  attached 
to  the  policy,  wsa  merely  a  direction  as  to 
who  should  reeeive  the  proceeds  in  ease  ot 
loss;  that  It  was  subject  to  all  the  oondltUKia 
of  the  policy,  and  the  policy  not  being  aralt 
able  to  Jones,  because  of  a  want  of  Insurable 
interest  hy  his  conveyance  <a  the  propwty 
and  assignment  of  the  policy  to  Ownfleld, 
the  bank,  deriving  Its  rights  entirety  through 
Jones,  cannot  recover.  We  shall  consider 
these  several  propositions  without  special  ref- 
erence to  the  ascdgnmente  of  error  on  which 
they  are  based. 

As  to  the  first  point.  It  Is  oioagh  to  say  that 
there  was  evidence  snflBcient  to  sustoln  a 
finding  that  while  negotlatlms  lad  been  car- 
ried on  before  the  policy  was  issued,  looking 
towards  a  sale  of  the  property  by  Jimea  to 
Brownfield,  and  while  a  deed  oS  conveyance 
had  actual^  been  executed,  the  deed  had  not 
been  ddlvwed,  and  the  contract  of  sale  had 
not  assumed  an  obligatory  form,  until  srane 
time  after  the  Isstfance  of  the  ptdlcy.  This 
Issue  was  submitted  to  the  Jury  under  In- 
structions part  of  which  were  not  excq^ted  to 
by  the  company.  It  waa  jwoperly  a  questlMi 
for  the  ivry.  Rochester  Loan  &  Banking  Go. 
V.  Liberty  Ins.  Co.,  44  Neb.  537,  62  N.  W.  877. 
The  verdict  cm  this  issue  cannot  be  disturbed; 
and  It  must  therefore  be  tal»n  as  settled  that 
Jones  was  the  owner  when  the  policy  was  Is- 
sued. 

We  may  pass  over  the  seconl  contentkm, 
and  assume,  for  the  purposes  of  this  case, 
that  the  snbsequrat  transfer  of  tbe  property 
and  assignmest  of  the  policy  hy  Jones  to 
Brownfield  would  be  sufficient  to  prevent  a 
recovery  by  Jones,  and  would  vest  no  right 
in  Brownfield.  We  do  not  think  the  sound- 
ness of  this  contention  Is  necessarily  Involved 
In  tbe  dedslon  of  the  case.  We  therrtore  go 
directly  to  the  claim  of  the  plaintiff. 

The  "loss  payable  clause"  has  already  been 
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quoted.  In  the  body  of  the  policy  appears 
the  foUowliic:  "If>  with  the  coDsent  of  this 
company,  an  Interest  under  this  policy  shall 
azlat  In  teror  of  a  mortgagee,  or  of  any  per 
son  or  corporation  having  an  interest  In  the 
subject  of  Insurance  other  than  the  Interest 
ot  the  Insured,  as  described  herehi,  the  condi- 
tions hereinbefore  contained  shall  apply  in 
the  manner  expressed  in  such  proTlslons  and 
conditions  of  Insurance  relating  to  such  In- 
tenet  as  shall  be  written  upon,  attached  or 
ippended  hereto."  That  the  plaintiff  did 
lave  an  Interest  as  mortgagee  In  the  subject 
tt  insurance,  and  that  this  interest  was  cre- 
ated with  the  consent  of  the  company,  Is  in- 
disputable; The  question  Is  as  to  the  oon- 
structlon  of  the  latter  portion  of  this  clause. 
There  can  be  no  doubt  tiiat  the  "loss  paya- 
tde  clause"  and  this  clause,  quoted  from  the 
body  <^  the  policy,  must  be  construed  to- 
gether. It  is  the  contention  of  the  insurance 
company,  in  effect,  that  the  "loss  payable 
clause"  was  not  an  Independent  contract  be- 
tweoi  the  mortgagee  and  the  Insurer,  but 
was  simply  a  dlrecti(ut  as  to  payment,  and 
tiiat  the  mortgagee's  rli^ta  most  be  derived 
through  those  of  the  owner.  In  spite  of  the 
clause  In  the  body  of  the  poUcy.  which  it 
claims  should  be  so  cfmstrued  as  to  mate  all 
tbe  condltUnu  and  prorWons  of  the  policy 
binding  upaa  the  mortgagee,  ocept  as  other 
stipulatloiui  in  the  "loss  p^ble  danse" 
mlgbt  vary  those  provisions  and  conditions. 
If  the  language  were  ambiguous  in  Its  gram- 
matical signification,  we  would  be  compelled 
to  ad4^t  tbat  constmction  which  would  be 
more  fkvoiaUe  to  the  insured.  Insurance 
policies  are  not  contracts  delibeiBted  upon, 
clause  by  clause,  and  effected  after  detailed 
negotiations  betweoi  Insured  and  Insurer. 
The  actual  contract  Is,  for  the  most  part,  en^ 
tered  into  before  the  iiollcy  la  delivered.  The 
policy  is  proposed  and  tendered  by  the  In- 
surer on  Its  own  form.  If  it  sedks  to  protect 
Itself  by  a  condition,  it  should  clearly  exprpss 
that  condition  by  the  policy.  If  it  resorts  to 
amb^ruona  language,  under  CamlUar  rules  of 
constructliHi,  sntdi  language  must  be  taken 
most  strongly  against  the  party  proposing  It, 
nnd  In  tevor  of  the  other  party.  But  we  do 
not  see  any  marked  amUgnlty  In  this  policy. 
We  repeat  the  danse,  <»nittlng  words  not  es- 
«ential  to  its  construction  on  the  feature  be- 
fore ns:  "If  •  •  •  an  Interest  •  •  • 
shall  oist  in  favor  of  the  mwigagee,  •  *  * 
the  conditions  boeinbefore  contained  shall 
apply  in  the  manner  expressed  in  Boch  provi- 
sions and  .condittQDS  of  insurance  relating  to 
•ucfa  Intneat  as  shall  be  written  uptm,  at- 
tached or  appended  hereto."  "The  coitdltlone 
herelnbefbre  contained  shall  apply,"  not  abeo- 
lutely,  but  In  a  qualified  way,  "in  the  mannn 
expressed  In  such  provlBlons  ^d  conditlona 
*  *  *  as  shall  be  written  upon,  attached  or 
an>cnded  hereto";  that  Is,  In  order  to  render 
the  general  conditions  of  the  policy  applica- 
ble to  the  Interest  of  a  mortgagee,  then  must 
lie  written  upon,  attached  or  anwnded  to^ 


the  policy,  relattaig  to  the  Interest  of  the 
mortgagee,  some  provisions  or  conditions  ex- 
presBlDg  In  what  manner  the  conditions  of 
the  policy  shall  be  so  appUcable.  Neither  In 
the  "loss  payable  clause,"  nor  otherwise,  1^ 
writing  upon,  attached  to,  or  ai^mded  to. 
the  policy,  were  there  any  provlslaiB  or  om- 
dltlons  carrying  the  conditlona  of  the  policy 
into  such  clause,  or  rendering  them  in  any 
manner  applicable.  The  authoritlee  dted  1^ 
plaintiff  In  error  are  not  opposed  to  this  con- 
struction. In  some  cases  the  mortgage  clause 
was  not  executed  until  after  the  p<dicy  had 
become  voidable;  and  was  Htm  Issued  with- 
out new  consideration,  while  the  insurer  was 
Igntnrant  of  the  tects  avoiding  the  policy.  In 
other  casea,  the  "loss  payable  clause"  stood 
alone,  without  provision  In  the  policy  as  to 
Its  meaning  or  extent.  In  this  case,  in  view 
of  the  clause  In  the  policy,  the  "loss  payable 
clause"  must  be  taken  as  if  it  contained  an 
express  provision  insuring  the  mortgagee, 
without  regard  to  the  condititms  imposed  up- 
on the  owner  in  the  body  of  the  policy.  So 
construed,  the  case  falls  within  the  rule  an- 
nounced In  Phcenix  Ins.  Co.  v.  Omaha  Loan 
&  Trust  Co.,  41  Neb.  834,  60  N.  W.  133.  As 
we  view  the  case,  the  mortgagee  was  entitled 
to  recover  to  the  extent  of  Its  interest,  with- 
out r^ard  to  acts  or  omissions  of  the  owner 
which  might,  as  between  .the  insurer  and 
such  ownw,  defeat  a  recovery.  Judgment  af- 
firmed. 

HARBISON,  J.,  not  sitting. 


TATLOB  V.  STANDABD  LIFB  ft 
ACOIDBNT  IMS.  00. 
(Si^wme  Ooort  of  Nebraska.  March  18, 1896.) 
SURSnSBIP— Altbbatioh  ov  Cohtbaot— 

DieOHAROS. 

A  contract  between  an  insurance  company 
aod  its  agent  provided  tbat  the  latter  should 
make  moutbly  reports  of  business  transacted, 
and,  on  demtrnd,  iiay  over  to  bis  prindpal  all 
moneys  due  him.  The  agent's  compensation 
was  fixed  at  25  per  cent,  of  the  busiaeas  done, 
and  he  gave  a  bond  to  secure  the  performance  of 
his  contract.  After  the  execution  of  the  bond, 
and  without  the  knowledge  of  the  sorety  thereon, 
the  agent's  compensaUon  was  changed  to  28^ 
per  cent.,  and  he  was  given  penaissioD  to  em- 
loy  solicitors  of  insurance,  paying  them  out  of 
is  commissioii.  In  a  suit  against  the  taiety 
on  the  bond,  to  recuver  money  which  it  was  af- 
leeed  the  agent  had  not  accounted  for,  hdd:  (1) 
That  the  compensation  of  the  agent  was  not  an 
essential  ingredient  of  the  contract  of  the  sure- 
ty, and  increasing  his  compensation  did  not 
amount  to  a  re-emj>ioyment  of  the  agent  at  a 
different  compensation  from  that  fixed  in  the  con- 
tract; (2}  tbat  there  tiad  been  no  material  altera- 
tion in  toe  terms  of  the  contract  to  secure  the 
performance  of  which  the  bond  was  given,  and 
that  the  suiety  thereon  was  not  released. 
(Syllaboft  by  ine  Court ) 

Error  to  district  court,  Douglas  county; 
Davis,  Ju^e. 

Action  by  M.  a  Nichols,  tor  whom  was  sub- 
stituted the  Standard  Life  &  Accident  In- 
surance Company,  against  W.  B.  Taylor. 
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There  was  a  Jndgment  for  plalDtJff,  and  de- 
fendant brings  error.  Affirmed. 

Frank  T.  Raiuom,  for  plaintiff  in  error. 
Geo.  W.  Ambrose  and  Frank  H.  Gaines,  for 

defendant  fn  error. 

RA6AN,  0.  On  the  23d  day  of  September, 
1890,  one  M.  C.  Nichols  was  a  general  or 
district  agent  of  the  Standard  Life  &  Acci- 
dent Insurance  ComiMtny  of  Detroit,  Mich., 
hereinafter  called  the  "Insurance  Company." 
On  that  date  he  appointed  one  R.  C  Mc- 
Olnre  his  agent  for  the  purpose  of  canrass- 
Ing  for  applications  for  insurance  In  the  in- 
Burance  company,  Issnlng  policies  and  tick- 
ets therefor,  and  attending  to  such  other 
duties  as  might  properly  appertain  to  the 
agency  in  and  for  the  city  of  Denver,  Colo. 
By  the  terms  of  McClure's  contract  of  em- 
ployment, which  was  In  writing,  he  agreed 
to  keep  regular  and  accurate  statements  of 
all  the  transactions  and  business  done  1^ 
him  as  Nlcliols'  agent,  and.  on  or  before  the 
10th  of  each  month,  transmit  to  Nichols  a 
r^iort  In  detail  of  the  business  transacted 
up  to  and  Including  tiie  last  day  of  the  pre- 
rious  month.  These  reports  were  to  show 
the  balance  for  which  McCIure  was  account- 
aUe  by  reason  of  his  agency.  The  contract 
of  employment  pi-oylded  further  that  Mc- 
Glare  should  hold  In  trust  for  Nichols  all 
moneys  and  securities  collected  and  receired 
by  him  as  agent,  and  faithfully  pay  over 
and  account  for  the  same  to  Nichols  or  to 
the  Insurance  company,  or  Its  representa- 
tive, in  case  of  Nichols*  resignation,  remov- 
al, or  death.  On  the  24tti  day  of  September, 
1890,  McCIure.  as  principal,  and  W.  B.  Tay- 
lor, as  surety,  ezecnted  a  bond  to  Nichols, 
conditioned  for  the  faithful  performance  by 
McQure  of  his  agreements  In  bis  said  con- 
tract of  employment  as  Nichols'  agent. 
Nichols  brought  this  action  to  tbe  district 
court  of  Doi^las  county,  against  Taylor, 
tbe  surety  on  the  bond,  to  recover  a  sum  of 
money  which  he  alleged  McCIure  iuid  col- 
lected as  agent,  and  failed  to  account  for  and 
pay  over.  By  agreement  of  counsel  the 
insurance  company  was  sut)stltuted  In  the 
district  court  as  plaintiff  for  Nichols.  It 
bad  a  verdict  and  Judgment,  and  Taylor  pros- 
ecutes to  this  court  a  petition  in  error. 

1.  The  first  assignment  of  error  argued  in 
the  brief  here  r^tes  to  the  ruling  of  the 
district  court  In  excluding  evidence  offered 
by  Taylor  to  prove  that  the  principals  in  the 
bond  tiad  changed  the  contract  to  secure  the 
performance  of  which  the  bond  sued  on  was 
given;  or,  in  efEect,  that  wtiatever  money 
McCIure  liad  collected  and  failed  to  account 
for,  wliile  agent  of  Nichols,  he  had  collected 
under  a  contract  mane  between  Nichols  and 
McCIure  subsequent  to  tbe  date  of  the  con- 
tract of  the  23d  of  September,  1890,  and  ma- 
terially different  from  said  contract.  Tay- 
lor, in  his  answer,  admitted  the  execution 
of  the  contract  of  September  23,  1890.  be- 
tween Nidiols  and  McCIure,  the  ezeevtlon  t>C 


the  bond  sued  upon,  and  substantially  denied 
all  the  other  allegations  in  tbe  petition.  An- 
other defense  Interposed  by  Taylor  was  that 
from  the  time  of  the  execution  of  tbe  con- 
tract of  the  23d  of  September,  1890,  McCIure 
made  regular  monthly  reports  to  Nichols; 
that  said  reports  showed  what  was  due  from 
McCIure  on  account  of  bis  agency;  that  Nich- 
ols, upon  receipt  of  said  r^orts,  did  not  In- 
sist on  McClure's  paying  the  amount  which 
the  report  showed  be  owed,  but  allowed  Mc- 
CIure to  retain  said  amounts,  and  extended 
the  time  within  which  the  said  sums  of 
money  might  be  paid.  Another  defense  of 
Taylor's  was  that  Nichols,  knowing  that  Mc- 
CIure was  In  default,  neglected  to  notify  Tay- 
lor, the  surety,  of  the  fact,  and  continued  to 
deal  with  McCIure,  and  allow  blm  to  con- 
tinue to  act  as  agent  under  the  contract  and 
bond.  A  still  further  defense  pleaded  by 
Taylor  was  that  Nichols  was  guilty  of  neg- 
ligence In  not  demanding  from  McCIure  on 
the  10th  of  each  month,  when  he  made  a 
report,  the  amount  of  money  which  the  re- 
port showed  be  (McCIure)  was  Indebted,  and 
was  guilty  of  negligence  In  neglecting  to 
notify  Taylor  of  the  condition  of  McClure's 
accounts.  Neither  argument  nor  citation  of 
authority  is  necessary  to  show  that  under 
this  answer  the  plaintiff  in  error  was  not 
entitled  to  have  evidence  he  offered  go  to  tbe 
Jury.  If  tbe  {vlnctpals  to  the  contract,  to  se- 
cure the  performance  of  which  by  McCIure 
the  bond  was  given,  materially  modifled  that 
contract,  so  that  the  money  collected  by  Mc- 
CIure, and  not  accounted  for  by  him,  was  in 
fact  collected  under  a  contract  materially  dif- 
ferent from  the  one  to  secure  which  tbe  bond 
sued  on  was  given,  then  that  fact  should 
have  been  pleaded  as  an  afflrmatlve  defense. 
The  fact,  if  it  existed,  was  a  new  matter, 
and  could  not  be  proved  under  a  general  de- 
nial. 

2.  The  second  assignment  of  error  argued 
relates  to  the  refusal  of  tbe  district  court  to 
give  the  Jury  the  following  instruction:  "If 
you  believe  from  the  eridence  that  up  to  the 
8d  day  of  June,  1801,  tbe  said  R.  G.  McCIure 
acted  as  agent,  under  the  contract  of  Septem- 
ber 23,  1800,  for  the  plainUff,  and  up  to  thai 
date  he  paid  over  to  tbe  plamtlff  or  Its  agent 
all  moneys  coming  into  bis  hands  by  Tirtue 
of  the  agency,  and  that  about  that  date  said 
McCIure  and  the  plaintiff  modified  the  con- 
tract of  September  23.  1890,  by  a  letter  of 
June  3.  1891,  and  that  all  the  money  for 
which  said  McCIure  is  now  In  default  was 
collected  by  him  as  agent  of  tbe  plaintifl  un- 
der the  modification  of  June  3,  1881,  you 
wiU  find  for  the  defendant,  W.  B.  Taylor." 
The  letter  introduced  In  evidence,  by  which 
plaintiff  In  error  claims  that  the  contract  of 
the  23d  of  September,  1890,  was  modified  by 
Nichols  and  McCIure,  conceded  to  McCIure 
a  commission  on  all  new  business  of  28%  per 
cent,  whereas,  undN  the  contract  of  S^tem- 
ber  28,  1880,  McClnre's  eommlssloo  on  but 
nesa  was  to  be  25  per  cent  This  change  In 
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tbe  amooat  of  compwaattoD  wblcb  McCnnre 
was  to  recelre  In  no  manner  changed  the 
dutfes  of  McGlnre,  and  did  not  amonnt  to  a 
material  modification  ctf  tbe  contract  between 
McClure  and  Nichols;  and.  were  It  competent 
and  relevant  erldence,  It  would  not  prove, 
or  tmd  to  prove,  a  material  alteration  of  the 
contract  to  wicure  tbe  pesfomuuKM  of  whicb 
the  bond  In  snlt  was  given.  Bfacblne  Oo.  v. 
Webster,  47  Iowa,  357;  Inaurance  Co.  v. 
Sedgwick,  110  Mobs.  16S.  The  letter  also  au- 
thorized McGIuxe  to  secure  or  appoint  solicit- 
ors of  Insursnce,  tf  be  should  think  best,  on 
the  basis  that  bis  (McGlnre's)  commission 
was  to  be  28^  per  cent  on  new  business; 
the  peraons  so  appointed  as  solicitors  by 
blm  to  be  paid  their  commissions  out  of  the 
commission  allowed  him  (McQlure).  ThU 
was  not  adding  to  the  oUigatlons  or  duties 
reqnlrcd  of  McGlure  by  his  contract  and  not 
a  material  alt«atton  of  It  In  other  words, 
the  risk  which  the  surety  assumed  In  sign- 
ing McGlute's  bond  was  not  increased,  or, 
Indeed,  changed,  by  this  letter.  The  let^ 
Itself  was  Inelevsnt  testimony,  under  the 
Issues  made  by  the  pleadings,  and  should  not 
have  been  admitted.  But  tbe  letter,  as  evi- 
dence, did  not  have  the  efteet  claimed  for  It 
by  the  plaintiff  In  oror.  Hie  compensation 
of  UcClnre  was  not  an  essential  ingredient 
of  tbe  contract  of  tlie  surety,  nor  did  this 
letter  amount  to  a  re-employment  of  Ifc- 
Glure  at  a  dlfferoir  compensation.  The  court 
did  not  err  in  refusing  to  give  tbe  instruc- 
tion. Hie  Judgment  of  the  district  court  is 
right,  and  Is  id  all  things  afflnned. 


ANDRES  et  al.  t.  KRIDLER. 
(Snpreme  Court  of  Nebraska.   March  18,  1896.) 

Bll.1.  or  EZCIPTIORS— ACTBBNTICATIOI? — AlBION- 
MBim  or  BbROB— PlKADISO— t30MPI.&IItT. 

1.  Hie  wigbial  bill  of  exceptions  allowed  by 
the  district  court  or  judge  will  not  be  examined 
hy  this  court,  unless  authenticated  in  the  man- 
ner  prescribed  by  etatute. 

2.  Assifniments  of  error  relating  to  the  aaffl- 
riency  of  the  evidence,  and  the  mlinga  of  the 
court  in  receiving  and  excluding  evidence,  will 
be  disregarded,  In  the  absence  of  a  bill  of  excep- 
tions properly  allowed  and  authenticated. 

3.  Where  tbe  pleadings  disclose  a  cause  of 
action  against  a  defendant  pcoBonally,  auperadd- 
ed  words,  such  as  "agent, "executor,"  or  "di- 
rector," sfaoTild  be  rejected  as  descriptio  personm. 
ThOQias  V.  CarsoD,  65  N.  W.  899,  46  Neb.  765. 

(STllabns  by  tbe  Court.) 

Error  to  district  court,  Donglas  coanty; 
Scott,  Judge. 

Action  by  W.  H.  Kridler  against  Phillip 
Andres  and  others.  Judgment  for  plaintiff. 
Defendants  bring  error.  Affirmed. 

Charles  W.  Haller,  for  plaintiffs  in  error. 
John  P.  Breen,  for  defendant  In  error. 

POST,  C.  J.  Tbe  defendant  In  error,  as 
plaintiff  in  the  district  court,  recovered  a 
judgment  against  the  plaintiffs  In  error,  de- 
fendauta  therdn,  upon  an  Instmment  of 


which  the.f<^owlng  Is  a  ci^y:  *'^00.  Oma^ 
ha.  Neb.,  Harcb  24,  1888.  Ninety  days  after 
date,  we  ptomiae  to  pay  to  Dennis  J.  Kele- 
her,  or  order,  five  hundred  dollars,  fbr  value 
received,  payable  at  tbe  banking  house  of 
McCague  Brothers,  Omaha,  Nelnmska,  with 
Interest  at  the  nte  of  ten  per  cent  per  an- 
num nntil  paid.  Phillip  Aidres,  Pres.,  J.  W. 
McDonald,  J.  H.  Btandeven.  Thomas  Falcon- 
er, G.  M.  O'Donoran.  Dennis  J.  Kdeber, 
John  Jenkins,  Directors,  Omaha  Truth  P.  ft 
P.  Company."  Separata  answers  were  filed 
the  several  defendants,  In  all  of  wbidi  It 
was,  in  substance,  alleged  that  the  Instm- 
ment sued  on  was  the  note  of  the  Omaha 
Trutii  Printing  ft  PnMlshing  0(»npany,  a 
cOTporatlon;  that  It  was  taken  and  accepted 
by  Keldier,  tbe  payee  therein  muned,  with 
the  distinct  understanding  and  agresment 
that  It  was  the  obligatton  of  the  corporation 
named,  and  not  the  contract  of  tbe  Individual 
algners  or  any  of  them.  It  was  further  al- 
leged that  the  plaintiff  therein  was  not  a 
bona  fide  holder  of  said  note,  and  that  be 
took  it  after  maturity,  with  notice  of  the  de- 
fendant's rights  in  the  premises.  The  plain- 
tiff, in  reply,  denied  the  allegationa  of  tlie 
answers,  and  charged  that  said  note  was  ex- 
ecuted by  the  defendants  as  thitfr  personal 
obllgaUm,  and  not  in  behalf  of  said  oorpora- 

tiOD. 

From  tbe  transcript  of  the  judgment  It 
appears  that  the  cause  was  (»Ued  for  trial, 
having  been  reached  In  its  order,  November 
7,  1892,  and,  there  Ijelng  no  amtearauce  for 
the  defoidants,  a  Jury  was  waived  by  the 
plaintiff,  and  a  trial  bad  to  tbe  court  with 
the  result  stated-  The  defendants  In  due 
time  moved  to  set  aside  tlie  judgment  so  ren- 
dered, and  for  a  new  trial,  assigning  therefor 
the  following  grounds:  "O)  There  was  Irreg- 
ularity In  the  prevailing  party  by  which  the 
above-named  five  defendants  were  prevented 
from  having  a  talr  triaL  iZi  There  was  mis- 
conduct of  the  prevailing  psrty.  (8)  Said  five 
defendants  and  the  attorneys  of  said  five  de- 
fendants were  the  victhns  of  accident  and 
surprise,  which  ordinary  prudence  could  not 
have  guarded  against  (4)  Then  was  error 
in  the  assessment  trf  the  amount  of  recover. 
(5)  The  decision  is  not  sustained  by  suffldent 
evidence,  and  is  contrary  to  law."  Said  mo- 
tion, coming  on  for  bearing  at  a  later  day  of 
tbe  term,  was  by  the  court  overruled,  to 
whicb  order  exceptions  were  duly  taken,  and 
the  cause  removed  into  this  court  for  review. 

It  appears,  from  the  transcript,  that  evi- 
dence was  submitted  In  support  of  the  alle- 
gations made  In  the  first  second,  third,  and 
fifth  asslgnmentB  of  the  motion  for  new  trial. 
But  the  alleged  bin  of  exceptions,  although 
apparentiy  allowed  by  the  trial  judge.  Is  not 
authenticated  In  the  manner  required  by 
statute  to  make  It  a  record  of  this  court  In- 
deed, there  Is  no  jiretense  whatever  of  an 
authentication,  and  the  assignments  which 
depend  upon  a  bill  of  exertions  must  accord- 
ingly be  disregarded.    Flynn  v.  Jordan,  17 
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Neb.  520,  23  N.  W.  519;  Machine  Co.  t.  Ger- 
hold,  47  Neb.  — .  66  N.  W.  688;  Oltmanns  t. 
Plndlar,  47  Neb.  — ,  66  N.  W.  425,  and  cases 
«tted. 

It  is,  bowerer.  contended  tbat  the  petition 
teiled  to  state  a  caose  of  action  agataist  the 
defendants  fliweln  named,  for  the  reason 
that  the  Instmment  aued  on  is  the  contract  of 
the  corporation  named,  and  not  of  the  indl- 
Tldual  sixers.  We  held,  In  Thomas  t.  Car- 
son, 46  Neb.  765,  &">  N.  W.  809,  that,  where 
a  petition  or  complaint  states  a  canse  of  ac- 
tion in  favor  of  the  plaintiff  personally,  su- 
peradded words,  such  as  "agent,"  "execn- 
tor,"  or  "trustee,"  should  be  rejected  as  de- 
flcriptlo  persons.  See.  also,  Farrel  v.  Reed, 
46  Neb.  258.  64  N.  W.  969.  The  rule  bb  there 
stated  Is  sanctioned  by  the  overwhelming 
weight  of  authority,  and  is,  without  doubt, 
applicable  to  the  facts  of  the  case  at  bar. 

Our  attention  Is  also  called  to  an  error  In 
the  assessment  of  damage,  whereby  judg- 
ment was  allowed  for  18  cents  In  excess  of 
the  amount  actually  due  on  the  note.  The 
amount  named,  although  small.  Is  not  be- 
neath the  cognizance  of  the  court,  and  the 
defendant  In  error  win  accordingly  be  re- 
quired to  remit  the  amount  erroneously  as- 
sessed In  his  favor;  and,  upon  the  filing  of 
such  remittitur  within  20  days,  the  Judgmait 
will  be  aflbmed.  Affirmed. 


MALM  V.  THELIN. 
(Supreme  Court  of  Nebraska.   March  1&  1896.) 
Trial—  Onbctions  to  Btidbncb  —  Hastbr  and 

SbRTANT— ASSOMPTIOH  OP  RlBB— PSB- 
8UHFTIOX — P1.KADINO. 

1.  Where  a  question  is  aslted  a  witness,  in 
itself  proper  and  not  open  to  objection,  the  ad- 
verse party  does  not  waive  bis  right  to  object  to 
an  answer  10  such  auesdon  containing  inadmis- 
sible toattcr  by  not  having  objected  to  the  ques- 
tion itself. 

2.  In  such  case,  the  admissibility  of  testi- 
mony contained  in  the  answer  is  properly  present- 
ed for  review  by  a  motion  to  strike  out  the  an- 
swer anH  aa  exception  to  an  order  overruling 
such  motion. 

3.  A  servant  assumes  risks  arising  from  de- 
flective appliances  used  or  to  be  used  by  him.  or 
from  the  manner  in  whirh  the  business  in  which 
he  is  to  take  part  la  conducted,  when  such  risks 
arc  known  to  him,  or  apparent  and  obvious  to 
persons  of  his  experience  and  understanding,  if 
he  voluntarily  enters  into  the  employment  or  con- 
tinitcfl  in  it  without  complaint  or  objection  as  to 
the  haswrds.  Railway  Co.  v.  Baxter.  00  N.  W. 
1044.  42  Neb.  793.  followed. 

4.  The  presun.ptk)n  ia  that  such  risk  has 
been  aaaumed  by  the  aervant;  and.  in  order  to 
recover,  tbc  burden  is  upon  the  plaintiff  to  es- 
tablish one  of  the  exceptions  to  the  rule. 

5.  In  his  petition,  he  must  plead  the  exist- 
ence of  the  facts  creating  such  exception. 

6.  Evidence  tt:ndinE  to  hIiow  that  defective 
machinery  wus  used  under  a  promise  by  the  mas- 
ter to  remove  the  defect  held  inadmiairible,  where 
such  promise  had  not  been  ideaded. 

(Syllabna  by  the  Court.) 

Error  to  district  court,  Dongbts  county; 
Doane,  Judge. 
Action  by  iSary  Thelln  againat  Gtaarlea  B. 


Malm.  There  was  a  jodffmeut  for  {dalntlfl. 
and  defendant  brings  wiw.  Bereraed,  with 
dhrectfons.  ^ 

John  P.  Breen,  for  plaintiff  In  error.  Ous- 
tave  Anderson  and  C.  P.  Hallegan,  for  de- 
fendant In  error. 

IRVINE,  C.  The  defendant  In  error 
brought  this  action  agalnat  the  plaintiff  In 
error  to  recover  on  account  of  injuries  sua- 
talned  by  defendant  In  error  in  operating 
machinery  while  In  the  employ  at  the  j^in- 
tiff  in  error,  a  laundryman.  She  recorered 
Judgment  for  92,500.  For  convenience,  the 
parties  will  be  referred  to  as  idalntlff  and 
defendant  as  their  poaltlona  were  In  the  dis- 
trict court 

The  petltl:>n,  after  alleging  that  the  defend- 
ant was  the  owner  of  and  operated  a  laundry 
In  Omaha,  and  that  the  plaintiff  was  his 
servant  in  the  operation  thereof,  alleged  tbat 
there  was,  In  the  laundry,  a  certain  machine 
called  a  "mangle,"  which  was.  on  June  27. 
1800,  Incomplete.  Imperfect,  unsafe,  and  whol- 
ly unfit  for  use.  In  that  it  bad  no  guard  or 
protection  for  the  fingers  or  bands  at  the 
point  where  the  dothes  were  received  Into 
the  machine;  that  the  defendant  well  knew 
of  the  defect  In  the  machine,  but  negligently 
used  and  operated  said  machine,  and  dhrected 
the  plaintiff  to  operate  the  same;  that,  on 
said  27th  of  Jtme,  while  plaintiff  was  using 
said  machine,  as  directed  by  the  defendant, 
she  had  three  fingers  of  ber  left  band  cut 
and  bruised  by  said  machine,  bo  that  ampu- 
tation was  necessary;  "tbat  said  injury  was 
caused  by  or  through  no  fault  or  nefdlg«nce 
on  the  part  of  said  plaintiff,  but  because,  and 
solely  on  account  of,  the  Incompleteneas  of 
said  machine,  and  the  want  of  the  aftoresald 
guard  or  protection  on  said  machine,  and  tlie 
recUeasDess.  carelessness,  and  nei^gence  on 
the  part  of  said  defendant  fa:  ordering  or 
directing  thU  plaintiff  to  work  with  said 
machine  while  said  machine  was  in  the  con- 
dition taraelniiefore  set  forth."  The  answer 
admits  tbat  defendant  owned  and  operated 
the  laundry  in  question,  that  plaintiff  waa 
hl9  servant,  that  he  kept  a  mangle  in  said 
laundry,  and  that  plaintiff  waa  Injured  there- 
in, and  denies  all  other  aUegatltms  of  the  pe- 
tltlou.  An  accord  and  satisfaction  were  also 
pleaded;  but  It  wlU  not  be  necessary,  at  this 
time,  to  notice  this  defense.  It  will  be  ob- 
served that  the  petition  does  not  charge  that 
plaintiff  was  Inexperienced,  w  that  she  was 
not  aware  of  the  defect  In  the  machine,  and 
It  Is  not  charged  that  she  used  it  relying  on 
the  promise  of  the  defendant  to  repair  the 
defect  The  evidence,  without  contradiction, 
shows  ttut,  before  phUntlff  was  directed  to 
use  the  machine,  attention  was  specially 
called  to  the  defect,  and  that  she  waa  aware 
thereof. 

At  this  point  In  plaintlVs  testimony,  the 
following  occurred:  "Ton  may  state  whether 
or  not  he  [the  defendant]  said  anythlnfr  to 
you  in  regard  to  using  the  mangle?  A.  Yes; 
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tbe  first  day  we  was  nslng  the  mani^e,  he 
«ald,  *We  will  get  that  guard  aa  soon  aa  we 
van.'  ilb.  Breen:  What  la  that  answer?  A. 
He  will  get  that  guard  as  soon  as  he  can 
set  It  (Defendant  objects  to  the  last  an- 
swer, and  moves  that  It  be  striclcen  out,  on 
the  ground  that  thwe  la  no  such  Issue  In  the 
{deadlngs  as  a  promise  to  repair  the  defect 
in  this  machine.  Motion  oTerruled,  to  which 
defendant  excepts.)"  The  overruling  of  ttaia 
motion  ta  assigned  as  error.  In  considering 
this  asrignment,  the  question  first  arises 
whether,  under  the  eircunwtances,  the  ques- 
tion having  been  answered  vrithont  objec- 
tion, the  overruling  of  a  motion  to  strike  out 
the  testimony  U  opep  to  review.  It  has  been 
several  times  held  that,  when  a  question  is 
answered  without  objection,  objections  to  the 
evidence  are  waived,  and  cannot  thereafter 
be  iiresented  by  a  motion  to  strike  out  the 
evidence  so  admitted.  Palmer  v.  Wltcberly, 
15  Neb.  98, 17  N.  W.  864;  Obeffelder  v.  Kav- 
anaugh,  29  Xeb.  427,  45  N.  W.  471;  Insurance 
Go.  V.  Richardson.  40  Neb.  1,  SS  N.  W.  G97; 
Brown  v.  Cleveland,  44  Neb.  829.  62  N.  W. 
463.  In  all  of  these  cases,  however.  It  either 
affirmatively  appears  from  the  report,  or  It 
is  a  fair  presumption  from  the  facts  stated, 
that  the  questions  which  tildted  the  objec- 
tionable evidence  were  of  such  a  character 
that  objections  interposed  thereto  before  the 
questions  were  answered  would  have  pre- 
vented the  admlsaion  of  the  evidence.  Where 
the  objectionable  matter  appears  in  an  an- 
swer not  prc^rly  responsive  to  a  question, 
the  rule  muat  be  different.  This  distinction 
was  Indicated  in  Gran  v.  Houston,  45  Nebw 
S13,  M  N.  W.  24S.  In  Kissinger  v.  Staley, 
44  Neb.  783.  63  N.  W.  55,  it  was  held  that, 
If  the  evidence  was  recited  In  a  narrative 
form,  or  volunteered  by  the  witness,  or  if  it 
was  not  responsive  to  a  quntion  asked,  a 
motion  to  strike  out  must  be  made  in  order 
to  present  anything  for  review.  The  reason 
Is  that,  where  the  evidence  Is  given  In  nar- 
rative form,  or  volunteered  by  the  witness, 
or  appears  in  an  answer  not  responsive  to 
the  question  propounded,  no  opportunity  ex- 
ists for  objecting  before  the  evidence  is  elicit- 
ed, as  no  question  has  been  asked  student 
to  apprise  the  court  or  counsel  that  such  evi- 
dence is  about  to  be  adduced.  The  same  rea- 
sons exist,  and  the  same  rule  should  apply, 
where  a  question  has  been  asked,  In  itself 
not  open  to  objection,  and  the  witness,  in 
answer  thereto,  states  something  which  ta 
objectionably  although  it  may  be  falriy  re- 
sponsive to  the  question.  Now,  ttie  question 
asked  In  this  case  was  whether  or  not  the 
defendant  said  anything  in  regard  to  using 
the  mangle.  This  question,  strictly  speaking. 
<'fllln]  wly  for  a  oitegorical  answer,  upon 
which  further  questtons  might  be  founded. 
But,  assuming  that  it  called  tm  a  specific 
answer  as  to  what  was  said,  the  quMtion 
was  not.  In  Itself,  open  to  objection.  The 
plaintiff  pleaded  that  she  had  been  command- 
ed by  defwdant  to  operate  the  machine,  and. 


in  view  of  this  i^eadlng,  the  question  seemed 
to  call  for  that  command;  and  an  objection 
urged  to  it  vrould  have  been  proper^  over- 
ruled. Instead  of  that,  the  witness  answraed 
that  the  defendant  said  that  he  would  get 
the  guard  as  soon  as  he  could.  This  answer 
was  evidently  not  heard,  and  counsel  asked 
to  have  it  repeated,  and  then  moved  to  strike 
it  out  because  Irrdevant,  under  the  pleadtiigB. 
Under  the  drcumstances,  we  think  that  de- 
fendant availed  himself  of  the  first  oppor- 
tunity to  object  to  evidence  of  this  charac- 
ter, and  that  his  motion  to  strike  out  the 
answer  raises  the  question  of  the  admlsslbO- 
Ity  of  the  evidence  of  a  promise  on  the  part 
of  defendant  to  remove  the  defect  In  the  ma- 
chine. 

A  servant  assumes  the  risks  arising  from 
defective  appliances  used  or  to  be  used  by 
him,  or  from  the  manner  In  vdilch  the  busi- 
ness in  wlilch  he  is  to  take  part  la  conducted, 
when  such  risks  are  known  to  him,  or  ap- 
paroit  and  obvious  to  posons  of  his  experi- 
eacB  and  understanding,  if  he  voluntarily  en- 
ters into  the  employment,  or  continues  In  It 
without  complaint  tnr  objection  as  to  the  haz- 
ards. KaihtMd  Ca  v.  Baxter,  42  Neb.  798. 
60  N.  W.  1044;  Dehnlng  v.  Iran  Works,  46 
Neb.  556,  65  N.  W.  186.  In  this  stete,  this 
rule  has  been  modified  to  this  extent,  that 
where  the  servant.  In  obedioice  to  the  le- 
Qulremente  of  his  master.  Incurs  the  risk  of 
machinery  or  appliances  whicli,  oltliough  dan- 
gerous, are  not  of  such  a  character  that  they 
may  not  be  saf^  used  by  the  exercise  of 
reasonable  skill  and  caution,  he  does  not,'  as 
a  matter  ot  law,  assume  the  risk  of  injury 
from  accldmt  resulting  from  the  master's 
negligence.  Railroad  Co.  v.  Flnlayson,  16 
Neb.  578,  20  N.  W.  860;  Lee  v.  Smart,  45 
Neb.  318,  63  N.  W.  940;  Dehnlng  v.  Iron 
Works,  supra.  Therefore,  the  presumption  is 
that  a  servant  onploylng  machinery  obvious- 
ly defective  has  assumed  the  risk  occasioned 
by  the  use  of  such  machinery;  and,  In  order 
to  i-ecover,  he  must  rebut  that  presumption; 
and,  In  order  to  rebut  It,  be  must  not  only 
prove,  but  he  must  plead,  the  facte  whiuh 
create  an  exception  to  the  rule.— aa,  for  in- 
stance, that,  on  com^int  to  the  master,  a 
promise  was  made  to  remove  the  defect,  and 
the  machinery  was  used  relying  upon  that 
promise.  In  Railway  Co.  v.  Baxter,  supra,  a 
Judgment  was  reversed  because  the  petition 
did  not  plead  such  exceptions;  and  In  Deh- 
nlng V.  Iron  Worlu,  supra,  an  amendment 
had  been  required  in  a  similar  case  before  the 
plaintiff  was  pmnltted  to  introduce  evidence 
of  such  exc^ions.  The  following  cases  also 
hold  that,  In  order  for  the  plaintiff  to  avail 
himself  of  such  exceptions,  they  must  be 
specially  pleaded.  Bogenschuts  v.  Smith,  84 
Ky.  380,  1  S.  W.  578;  Railroad  Oo.  v.  Doyle, 
^  Tex.  100;  Railway  Co.  v.  Sandford.  117 
Ind.  265,  19  N.  B.  770;  Hayden  v.  Manu- 
facturing Co..  29  Conn.  548;  Stephenson  v. 
Duncan,  78  Wis.  404.  41  N.  W.  837;  Car  Co. 
V.  Norman,  49  Ohio  St  698,  a2_$t.  B.  857. 
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In  this  case  tbe  plaintiff,  irltbont  i^cadlnff 
the  partienlar  exception  to  the  general  role 
referred  to,  was  permitted,  ot«  objections,  to 
Introdnce  erldoice  of  the  existence  of  that 
exception.  This  vras  oroneous,  and  parden- 
lariy  prejudicial,  because  It  was  ndther 
pleaded  nor  proved  that  the  defect  was  not 
obTlous,  that  the  plaintiff  was  inexperienced, 
or  that  other  drcnmstances  existed,  except 
the  one  referred  to,  which  would  permit  s 
recoTeiy,  and  the  case  finally  rested  largely 
on  the  fact  of  this  promise.  Tlie  Judgment 
must  be  reversed,  and  the  cause  remanded, 
with  directions  to  the  district  court  to  permit 
the  plaintiff,  if  she  so  desires,  to  amend  her 
petitliHi.  Judgment  acc(urdingi7. 


UUBPHET  T.  VIRGIN. 
(Supreme  Court  of  Nebraska.  Hsrdi  18, 1886.) 

TaiAL  —  STJlTBllBSt  OP  IttSCU— WlTNSm— Crbdi- 

BiUTr— Pbovihcb  of  Jukt— Convbrbios. 

1.  Evidence  examined,  and  held  to  Boatain 

the  verdict. 

2.  Where  pltAdines  contain  matters  of  evi- 
dence,  ratlier  ihau  ultioiate  facta,  the  court  enf- 
ficientlr  states  the  Usues  bj  stating  teneir  the 
ultimate  facte  pleaded,  and  disre^irdlng  sach 
evidentiary  facta. 

3.  A  jnry  Is  not  bound  to  blindly  accei>t  as 
true  all  testimony  which  is  not  directly  contra- 
dicted or  impeached.  The  testimony  of  a  wit- 
ness should  be  weighed  in  connection  with  all 
the  facts  in  the  cab<:^.  Instructions  BulMtniilially 
to  that  effect  art:  not  erroDeoua. 

4.  lUoney  taktn  forcibly,  and  without  the 
consent  of  the  owner,  may  be  recovered  back, 
and-  the  fact  that  the  owner  w^s  indet>ted  to  the 
wrongdoer  in  an  amount  as  great  as  the  sum 
taken  is  no  defense. 

5.  It  is  not  ermr  to  refuse  to  give  instruc- 
tions directing  the  jury  what  degree  of  impor- 
tance should  be  attached  to  particular  evidence. 

{Syllabus  by  the  Cotn^) 

Error  to  district  court,  Seward  county; 
Wheeler,  Jadge. 

Action  by  Maria  Virgin  against  James  E. 
Murphey  for  couTerslon.  There  was  a  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror. Affirmed. 

Georpe  B.  France,  for  plaintiff  In  error.  D. 
C.  McKilllp,  for  defendant  in  error. 

IRVINE,  O.  The  defendant  In  error  was 
the  plaintiff  In  the  district  court,  and.  In  her 
petition,  charged  that  Murphey,  on  or  about 
August  3,  18^,  assaulted  her,  and  took  from 
her  posseadon  gold  and  sUrer  coin  of  the 
amount  and  value  <rf  $463,— h»  money,-— and 
converted  the  same  to  bis  own  use.  The 
defense  set  up  was  that  Murphey  had  been 
a  surety  on  the  official  bond  of  Alexanda 
Virgin,  plaintiff's  taustiand,  aa  treasurer  of  a 
school  district;  that  Judgment  was  recovered 
on  the  bcmd  for  $1,292,  and  that  Murphey,  by 
virtue  of  said  Judgmrat,  and  at  the  request 
of  Mrs.  Virgin,  paid  upon  said  Judgment,  and 
for  other  expenses  In  connection  with  Mr. 
Virgin's  default.  9466.08;  that  Virgin  had 
been  the  owner  of  certain  land,  wldcfa,  with- 
out conaideratloa  be  conveyed  to  Mrs.  Vlr* 


gin,  who  beld  the  title  ba  tmst  for  him;  that 
Mr.  and  Mrs.  Virgin  ^reed.  In  conslderatSoD 
of  Murphey's  paying  the  money  referred  to, 
upon  the  sale  of  said  land,  to  apply  Its  EHt>- 
oeeds  to  the  repayment  of  Murphey;  that  on 
Augnat  8,  1888,  Mr.  and  Mrs.  Vbrgin  sold  said 
land,  and,  out  of  the  mcMiey  received,  paid 
to  Murphey  said  sum  of  $466.08,  b^g  the 
mmtey  here  sued  for,  and  took  and  received 
from  Murphey  a  receipt  acknowledging  the 
paymmt  of  the  same,  In  full  satisfaction  of 
HnriOt^'a  claims  aforesaid.  The  i^alntlff 
recov»ed  Judgment. 

The  first  assignment  of  emw  argued  Is  that 
the  verdict  is  not  snatalned  by  the  evidence: 
According  to  Mrs  Virgin's  testimony,  when 
the  sale  of  the  land  was  consummated  she 
met  the  purchaser  In  the  <^ce  of  a  third  per- 
son, and  he  paid  to  tia  the  mtmey  In  coin. 
Murphey  was  present,  and  Mrs.  Virgin  of- 
fered to  pay  falm  $25,  which  she  said  she 
owed  him.  She  bad  ptaced  the  rest  of  the 
money  in  a  reticule.  Murphey  derlared  he 
would  have  the  whole  of  it,  and  fordbly  took 
it  from  tbe  reticule,  at  the  same  time  threat- 
oUng  Mrs.  Virgin  with  a  revolver.  It  may 
be  here  remarked  tiiat  there  Is  no  evidence 
In  the  record  in  support  of  the  averment  that 
the  land  belonged  to  Mr.  Vlr^n.  althouffta 
It  clearly  appears  that  there  ms  an  indebted- 
ness to  the  amount  cltimed  from  Mr.  Virgin 
to  Murphey,  on  account  of  the  Judgment  up- 
on the  hond  and  ^cpenses  of  litigation.  This 
would  seem  to  quite  thoroughly  establish  the 
idalnturs  prima  fade  case,  Most  of  Mrs. 
Vila's  testimony  waa  ctrntradlcted  by  other 
witnesses,  but  It  was  fOr  the  JU17,  and  not 
for  thla  court  to  determine  who  was  most 
worthy  of  belief.  Murphey  does  not  directly 
deny  that  the  money  was  taken  agalnat  Mrs. 
Virgin's  consmt.  although  be  denies  be  used 
force.  His  defense  is  based  chiefly  on  testi- 
mony from  aevera]  witnesses  to  the  effect 
that,  after  the  transaction  In  tbe  ofllce.  Mra. 
Virgin  went  voluntarily  to  Murphey's  house, 
and  paid  to  blm  $6.07,  being  the  difference 
between  the  money  which  be  obtained  In  the 
office  and  the  amotmt  due  him  tmm  Vlrj^n, 
and  insisted  upon  taking  &  receipt  from  him 
acknowledging  satlsfactlcoi  of  the  whole 
dalm.  This  receipt  was  not  produced,  Mrs. 
Virgin  emphatically  denyli^  that  she  had 
ever  obtained  It,  but  It  was  proved  by  a  let- 
ter-prem  copy  bearing  no  riKuature.  There 
Is  also  teatlmony  to  tbe  effect  that  Mrs.  Vir- 
gin had  said  to  third  persons  that  she  bad  so 
paid  Murphey's  claim.  Most  of  tbls  testi- 
mony Is  denied  by  Mrs.  VIi^>  alttaougb  ahe 
admits  going  from  tbe  ofllce  to  Murphey's 
house  for  the,  purpose  of  giving  Mra  Mur- 
phey "a  piece  of  her  mind,"  and  that  she 
there  gave  Murphey  a  dollar.  She  says  she 
was  much  exdted,  and  did  this,  saying  that, 
as  he  had  taltea  the  remainder,  he  might  as 
well  have  the  whole  of  It.  We  think  there 
waa  enough  to  sustain  the  vwUct  Thoe 
was  certainly  suffldnt  to  eetabliah  a  prtma 
fiU!le  case,  and  the  burden  of  ^wlng  what 
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conDsel  term  a  **ratlflcatloD"  was  upon  Mnr^ 
phey.  While  tals  erldence  In  that  behalf  waa 
not  met  by  the  dearest  and  most  satisfactory 
proof  to  the  contrary,  we  think  It  was  fairly 
within  tbe  province  of  the  Jury  to  say  wheth- 
«r  his  defense  had  been  established. 

Certain  rulings  on  the  evldoice  cannot  be 
considered,  for  the  reason  that  in  the  peti- 
tion in  error  there  are  no  oiatgnments  qnci- 
f  jing  such  rulings. 

The  remaining  assignments  relate  to  the  In- 
atructions.  It  Is  claimed  that  the  second  in- 
struction, which  stated  the  defense,  was  er- 
roneoos  because  not  complete.  "Hie  Instmc- 
tioo  was  as  foIlowB:  "For  answer  tbe  defend- 
ant allf^es  tliat  on  and  prior  to  the  8d  day 
of  August,  1888,  tbe  plalnticr  and  ber  hus- 
band, Alexander  G.  Virgin,  were  Indebted  to 
bim  Id  the  snm  of  ¥466.08,  and  that  on  the 
aald  3d  day  of  Augnst,  1880,  the  plaintiff  and 
said  Ale.tander  paid  and  delivered  to  the  de- 
fendant the  sum  of  f  466.08,  being  the  sum  of 
money  due  the  defendant  from  tbe  plaintiff; 
and  for  further  answer  tbe  defendant  denies 
each  and  every  other  allegation  contained  In 
plaintiCT's  pe,tition."  It  Is  argued  that  tbe 
court  should  have  instructed  tbe  Jury  speclfic- 
aJly,  as  alleged  in  the  answer,  that  defendant 
claimed  the  money  because  It  had  been  de- 
rived from  land  sold,  which  the  plaintlfF  and 
ber  husband  agreed  should  be  applied  upon 
the  debt  We  think  this  was  nnneceBsary. 
The  Instmctlon  ^ven  states  In  concise  lan- 
gtiage  the  legal  etfect  of  tbe  answer.  The 
manner  In  whlcb  the  money  was  obtained, 
the  manner  In  which  tbe  alleged  indebtedness 
arose,  and  tbe  manner  of  payment,  were  mat- 
ters of  evidence,  rather  than  of  pleading. 

The  fourth  Instmctlon  was  as  fi^ows: 
"You  are  the  judges  of  the  credibility  of  the 
witnesses,  and  of  tbe  weight  to  be  attached 
to  each  and  all  of  them;  and  you  are  not 
bound  to  take  tbe  testimony  of  any  witness  as 
absolutely  true,  and  yon  should  not  do  so  if 
you  are  satlsBed,  from  all  the  facts  and  cir- 
cumstances proved  on  the  trial,  that  such  wit- 
ness Is  mistaken  In  the  matter  testified  to  by 
him,  or  that  for  any  other  reason  bis  testi- 
mony fa  untme  or  unreliable."  This  Instruc- 
tlcm  is  complained  of  because  of  the  statement 
that  tbe  Jury  was  not  bound  to  take  tbe  testl- 
mony  of  any  witness  as  al>solutely  true;  It 
being  argued  that  the  Jury  Is  compelled  to 
believe  a  witness,  where  not  contradicted  or 
Impeached.  We  think  the  whole  Instruction, 
In  connection  with  the  fifth,  which  Is  the 
usual  iDstructlon  In  regard  to  considering  the 
Interest,  bias,  demeanor,  and  intelligence  of 
witnesses,  states  the  law  correctly.  A  fair 
construction  of  the  court's  language  would  not 
authorize  the  Jury  to  arbitrarily  and  unrea- 
sonably disregard  uncontradicted  testlmtmy 
from  an  honest,  unbiased,  intelligent,  and  ap- 
parently truthful  witness.  The  instruction 
does,  however,  tell  the  Jury  that  they  need  not 
blindly  accept  testimony,  but  should  wdgh 
it  in  cminectlon  with  all  tbe  facts  and  clr^ 
curostaocefl  in  evidence,  and  give  It  soch  cred- 


ence as,  under  all  the  proof,  is  warranted. 
This  is  correct.  Other  Instructions  arc  com- 
plained of  as  unfairly  repeating  tbe  theory  of 
the  plaintlfT.  Without  quoting  them,  we  will 
merely  say  that  we  do  not  think  they  axe  In 
any  degree  open  to  that  criticism. 

The  first  Instruction  requested  by  the  de- 
fradant  was  to  tbe  effect  that,  even  if  Mur- 
phey's  act  In  getting  the  money  was  wrong- 
ful, still.  If  afterwards  the  plaintiff  paid  the 
balance  due  him,  and  demanded  and  obtained 
a  receipt  therefor,  such  acts  would  be  a  rati- 
fication. We  think  tbe  principle  of  this  In- 
struction was  covered  by  the  court's  sixth, 
which  was  that  If  the  defendant  fordbly,  and 
without  the  consent  of  plaintiff,  took  the 
money,  and  the  plaintiff  afterwards,  with  full 
knowledge  of  the  material  facts,  voluntarily 
consented  to  defendant's  retaining  such 
money  as  a  settlement  of  an  existing  debt 
against  her  and  her  husband,  then  there 
would  be  a  ratification.  Tbe  court's  instruc- 
tion was,  in  this  respect,  fiiUy  as  advantageous 
to  the  plaintiff  as  tbe  one  requested,  and  was 
a  more  accurate  statement  of  tbe  law.  The 
ratification  would  arise,  as  stated  by  tbe  court, 
from  plaintiff's  consenting  that  the  money 
taken  should  be  so  retained.  payment  of 

tbe  balance  and  taking  a  receipt— elements 
embodied  In  tbe  Instruction  requested— would 
merely  be  evidence  of  sucb  consent 

Tbe  second  Instruction  requested,  while 
somewhat  Involved  In  Its  language,  was.  In 
effect,  that.  If  the  money  was  due  Murphey, 
plaintiff  could  not  recover,  althou^  it  was 
taken  against  her  consent  This  doctrine 
could  not  for  a  minute  be  tolerated.  A  man 
has  no  rlgbt  to  resort  to  robt>ery  to  collect  bis 
claims. 

The  third  instructlm  requested  was  ccK-rect- 
ly  refused,  because  it  t(rtd  the  Jury  that  tbe 
failure  of  the  plaintiff  to  make  a  demand  for 
the  money  was  a  "strong  circumstance  that 
she  considered  the  receipt  of  the  sum  by  the 
defendants  as  a  payment."  It  is  not  error  to 
refuse  to  instruct  the  Jury  as  to  the  weight  to 
be  given  different  portions  of  the  evidence.  It 
was  for  the  Jury  to  determine  bow  strong  the 
circumstance  was. 

The  remaining  Instructions  requested  were 
on  tbe  subject  of  ratification,  and  were  cov- 
ered by  the  court's  sixth.  Judgment  afflimed. 


BTALL  V.  JONES  et  al. 
(Supreme  Court  of  Nebraska.  March  13,  1806.) 
MoRTOAQE— Deed  Absolctk  in  Form — Etidsncb 
-LiMiTATioxs— Adverse  Po9ses9io:«. 
1.  While  s  preooDderance  of  the  evidence  Is 
sufficient  to  eetudwh  an  Issue  in  any  eivil  action, 
and  while  this  court  will  not  in  the  ezerdse  of 
its  appellate  jurisdiction,  weigh  conflicting  evi- 
dence, stiil,  in  order  to  sustain  a  iSnding  for  the 

Plaintiff  In  an  action  to  have  a  deed  aimolute  in 
orm  declared  a  mcntgage,  the  evidence  on  behalf 
of  plaintift,  when  taken  together,  and  witboat 
regard  to  the  contra  dieting  evidence,  should  pre- 
sent a  state  of  facts  con.ioiiaDt  with  reaaoii.  and 
consistent  in  Its  different  parts. 
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2.  The  statute  of  limitatioCB  runs  against  a 
MO  to  declare  a  deed  absolute  in  form  a  mortgage 
In  favor  of  a  grantee  in  posBession,  from  toe 
time  such  posseB^u  becomes  adTerae  to  the 
grantor's  title. 

3.  That  grantee's  poesesaion  ia  adrene  maj 
be  inferred  from  tbe  exercise  hj  him  of  acts  of 
ownership  after  {tajment  of  the  debt. 

4.  In  tills  state  a  deed  absolute  in  form 
posaefl  the  legal  title,  although  intended  as  se- 
curity for  a  debt,  and  for  most  ptuposes  treated 
as  a  mortgage. 

5.  Therefore,  where  the  sn^ntee  under  such 
a  deed  is  in  possession,  the  nontor'a  equity  of 
redemption  may  be  defeated  oy  a  parol  settle- 
ment defeatii^  his  right  to  an  accounting. 

(Srllftbus  by  the  Court.) 

Appeal  from  district  court,  Seward  coun- 
ty; Wheeler,  Juc^. 

Action  by  Irwin  StaU  agaUuSt  Olandins 
Jones  and  others.    Jndsment  for  plaintiff, 

and  defendant  Jones  appeals.  Reversed. 

Reese  &  Gllkeson  and  D.  C.  McKilUp,  for 
appellant.  Found  &  Burr,  R.  P.  Anderson, 
cieorge  H.  TerwlUlger,  and  Thomas  A.  £tea- 
ley,  for  appellee. 

IRVINB,  O.  m  December,  1875,  Stall  con- 
Teyed  to  Jones  the  N.  W.  ^  of  aectlon  22, 
township  10  N.,  of  range  2  E.,  in  Seward 
cotin^.  December  17,  1S91,  he  instituted 
this  action  for  tbe  purpose  of  havinc  the 
conveyance  declared  to  hare  been  a  mort- 
gage, for  an  accounting  of  the  amount  due 
thereon,  and  of  tbe  rents  and  profits  of  tiBe 
land  which  had  been  in  Jones'  possession 
ever  since  the  conveyance.  The  answer  of 
Jones  admits  the  conveyance,  but  alleges 
tbat  it  was  In  pursuance  of  an  absolute  sale 
of  the  premises;  pleads  laches,  tbe  statute  i 
of  limitations,  and  adverse  possession.  The 
district  court  found  for  tbe  plaintiff,  and 
also  made  spedal  findlugs,  not  necessary  to 
here  noUce,  because  they  amounted  to  a 
general  finding  for  plaintiff  on  the  Issues 
Joined.  The  defendant  Jtmes  appeals,  the 
other  defendants  not  appearing  to  have  any 
beneficial  interest. 

The  case.  In  Its  nature,  calls  for  a  review 
of  tbe  evidence,  to  ascertein  whether  It  sup- 
ports the  flndlxigs  of  the  district  court;  and 
the  appellant  insists  that  the  rule  in  such 
cases  is  that  a  mere  preponderance  of  the 
evidence  Is  not  sufficient  to  establish  the 
plaintiff's  case;  that,  in  order  to  show  that 
a  conveyance  absolute  in  form  was  In  legal 
effect  a  mortgage,  the  evidence  must  be  free 
from  doubt,  or,  at  least,  that  It  must  be  of 
a  most  clear  and  convincing  character.  This 
position  Is  supported  to  a  certain  extent  by 
Schade  v.  Bessinger,  8  Neb.  140,  and  Deroins 
V.  Jennings,  4  Neb.  97.  The  rule  stattn}  in 
tbe  latter  case  is  that  a  court  of  equity  will 
not  declare  a  deed  absolute  In  form  a  mort- 
gage, unless  the  proof  Is  clear,  consistent, 
and  satisfactory  that  the  object  of  the  trans- 
action was  to  create  a  security  for  the  pay- 
ment of  money.  On  the  other  hand.  It  has 
been  held,  in  relation  to  similar  statements 
with  regard  to  the  degree  of  evidence  re- 
quired to  establish  the  good  faith  of  a  con- 


veyance from  husband  to  wife,  that  In  all 
civil  cases  only  a  preponderance  of  the  ev^ 
dence  Is  necessary  (Stevens  v.  Carson,  90 
Neb.  M4,  46  N.  W.  635);  and  likewise  as  to 
the  establiflhment  of  a  parol  gift  (Wylte  v. 
Charlton,  43  Neb.  810^  62  N.  W.  220).  In  the 
case  last  cited,  it  was  said  that,  in  determin- 
ing on  which  side  the  preponderance  of  evi- 
dence lay,  tbe  circumstances  naturally  ca«t- 
lug  suspicion  upon  testlmimy  to  establish  a 
parol  gift  were  proper  for  conirideratlon,  but 
that  such  drcumstancee  did  not  create  » 
different  rule  as  to  the  degree  of  evidence  re- 
quired. We  adhere  to  the  doctrine  of  the 
two  later  cases,  that  only  a  preponderance 
of  evidence  is  required  to  estaMtsh  an  Issue 
In  civil  actions;  and  we  also  adhere  to  the 
settled  doctrine  of  this  court  that  it  cannot. 
In  tbe  exercise  of  Its  appellate  Jurisdiction,, 
undertake  to  weigh  conflicting  evidence,  but 
will,  where  tbe  evidence  is  conflicting,  re- 
fuse to  set  aside  tbe  finding  of  tbe  trial 
court  Still,  we  do  not  think  that  this  rule 
requires  that  we  should,  In  all  cases,  sustala 
a  finding  merely  because  a  search  through 
the  record  dlsdosee  bere  and  there  isolated 
statements  of  witnewes,  whlcli,  taken  to- 
gether, and  disregarding  all  tbe  rest,  would 
sustain  the  finding.  It  Is  necessary  to  re- 
gard the  case  made  by  the  successful  party 
to  some  extoit  as  an  entirety;  and  we  think 
the  rule  stated  In  Schade  v.  Bessinger  and 
Deroins  v.  Jennings  a  correct  one,  not  at 
all  confiictlttg  with  other  cases,  provided  it 
be  apidted  simply  so  for  as  to  require  that, 
in  such  cases  as  we  are  considering,  tbe 
plaintiff,  to  prevail,  must  present  consistent 
and  satistectoiy  evidence,  which.  If  believ- 
ed, would  be  sufficient  to  establish  his  case. 
If,  on  bts  side,  such  evidence  is  presented, 
the  mere  fiiet  that  It  la  contradicted  by 
defendant's  witnesses  wonld  not  prevent  a 
Tecov«ry,  provided  the  trial  court,  In  weigh- 
ing the  testimony,  considered  fbs  evidence 
on  behalf  of  plaintiff  worthy  of  belief.  But 
the  plaintiff's  proof,  when  taken  by  itself, 
ought  to  be  reasonable  and  conslst^t  with, 
known  fiicts. 

In  the  case  before  us,  it  Is  poesiUe  to  ac- 
cept a  portion  of  the  plaintiff's  testimony, 
and  a  portion  of  defendant's,  and  thus  gain 
anfflcicnt  to  support  the  findings;  but.  In  or- 
der to  do  so,  it  is  necessary  to  bdleve  tbe 
plaintiff  in  some  points  wbere  he  is  contra- 
dicted by  several  witnesses,  by  his  own  con- 
duct, and  by  tbe  circumstances,  and  then  to- 
follow  this  by  absolutely  dlsbdievlng  and  re- 
Jectinfi  other  portions  of  bis  testimony,  and 
accepting  on  these  points  testimony  of  the 
defendant  contradicted  by  tbe  plaintiff.  A 
complete  review  of  the  400  pages  oi  evidence 
la  impracticable,  and  It  would  be  unprofltaUe. 
We  shall  content  oure^ves  by  an  attempt  to 
summarize  its  most  important  features.  Tne 
plaintiff's  testimony  is  that  be  bought  the 
land  Id  question  In  1874.  It  was  Incumbered 
by  a  mortgatre  in  favor  of  R.  B.  Moore,  for 
$500,  bearing  12  per  cent.  Int^vst,  anfl  due  in 
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May,  1S78.  Stall  became  Indebted  to  Jones 
to  an  amount  ot  $80  or  over;  and  in  the  an- 
tnmn  of  1875,  an  execution  having  been  is- 
sued on  a  Judgment  against  Mm  In  favor  of 
a  third  person,  he  made  arrangements  with 
Jones  by  which  Jones  agreed  to  advance  him 
other  money,  so  as  to  make  his  Indebtedness 
9520.  To  secure  this,  Stall  executed  the  deed 
In  question,  being  in  form  an  absolute  con- 
veyance of  the  premises.  Jones,  on  his  part, 
according  to  Stall's  testimony,  agreed  to  dis- 
charge Moore's  mortgage  when  It  became 
due,  and  to  carry  the  debt  at  10  per  cent.  It 
is  iMyond  dispute  that  an  indebtedness  of 
9520  was  created  from  Stall  to  Jones  at 
about  this  time,  and  that  Stall  paid  this  from 
time  to  time,  so  that  It  was  entirely  dischar- 
ged In  March,  18T8.  Jones  was  let  Into  pos- 
session on  the  execution  of  the  deed,  and  has 
ever  since  occupied  the  land  by  his  tenants. 
When  Moore's  mortgage  became  due,  he  paid 
it.  Stall  also  testifies  that  In  1877  he  fonnd 
a  purchaser  for  the  land  at  $1,200,  and  con- 
sulted Jones  In  regard  to  Its  sale;  bnt  Jones 
advised  him  not  to  sell,  saying  that  he 
<JoneB)  would  take  care  of  it,  and  that  Stall 
could  realize  more  than  he  was  then  offered. 
Stall  also  testifies  to  a  recognition  by  Jones 
in  September,  1882,  of  Stall's  ownership. 
But,  even  according  to  Stall's  testimony,  this 
was  somewhat  equivocal.  It  was  to  the  ef- 
fect that  Stall  met  Jones  in  Seward,  and 
"told  him,  'We  had  better  make  a  sale  of  the 
land,  as  I  would  like  to  get  a  little  money 
out  of  it;'  and  he  told  me,  'No,'  to  let  the 
land  go  tin  after  election.  Then  be  tcHA  me 
it  was  all  right;  that  I  could  do  without  the 
money,  and  after  election  be  would  make  it 
all  right."  There  Is  no  distinct  evidence  of 
any  further  transactions  until  1889,  when 
Stall  testifies  that  he  demanded  a  reconvey- 
ance, and  Jones  wrote  blm  a  check  for  $20, 
which  be  banded  to  him,  and  said  that  was 
all  he  could  do,  and  then  rushed  out.  In 
cross-pxamlnatlon.  Stall  says  that  he  under- 
stood from  what  Jones  said  that  that  trans- 
action ended  the  business.  Stall  took  the 
check,  and  used  Its  proceeds.  In  1890,  ac- 
cording to  Stall,  he  again  besought  Jones  for 
a  settlement,  and  Jones  said  the  affair  was 
too  old  to  open  up.  To  a  certain  extent. 
Stall  Is  corroborated  by  his  wife  in  regard  to 
the  purpose  of  executing  the  deed ;  and  he  Is 
In  part  corroborated  by  another  witness  iu 
re^rd  to  the  transaction  of  1882.  Jones 
squarely  contradicts  him  in  regard  to  all  the 
essential  features  of  the  case.  He  says  the 
$520  loan  was  secured  by  chattel  mortgage; 
and  Stall  admits  that  one  or  more  chattel 
mortgages  were  executed  to  secure  it.  It 
may  be  stated  that  it  appears  quite  clearly 
that  these  mortgages  were  in  themselves 
sufficient  security.  It  is  undisputed  that 
Jones  has  made  Improvements  on  the  land  to 
the  amount  of  at  least  $3,000.  although  Stall 
swears  that  he  had  no  knowledge  that  such 
Improvements  were  made  until  shortly  be- 
fore the  action  was  begun.    The  testimony 


of  strangers  Is  almost  altogether  corrobora- 
tive of  Jones. 

If  the  case  rested  entirely  upon  the  proof  In 
regard  to  the  original  character  of  the  trans- 
action, without  regard  to  the  other  circum- 
stances, the  finding  might  be  sustained;  but^ 
taking  the  plaintiff's  own  testimony  concern- 
ing the  whole  course  of  the  transaction.  It  is 
far  from  satisfactory.  According  to  the  plain- 
tiff, the  land  was  worth  $1,600  at  the  time 
of  the  conveyance.  The  Incumbrance,  in- 
cluding the  Moore  mortgage,  was  but  a  little 
over  $1,000.  By  March,  1878,  Stall,  by  direct 
payments,  had  discharged  the  $520  indebted- 
ness. This  left  only  to  be  met  the  debt  cre- 
ated on  account  of  the  Moore  mortgage,  of 
$500  and  Interest.  Stall  testifies  that,  dur- 
ing nearly  the  whole  period,  the  rental  value 
of  the  land  has  been  from  $300  to  $400  per 
annum.  It  is,  of  course,  possible,  but  it  is 
very  highly  Improbable,  that  Stall,  who  Is  In- 
cidentally shown  to  have  been  In  financial 
difficulties  during  at  least  a  portion  of  this 
period,  should  have  permitted  Jones  to  re- 
main in  possession  and  In  perception  of  the 
profits  of  tWs  land  for  16  years  before  bring- 
ing suit,  for  13  years  after  the  original  In- 
debtedness had  been  paid,  and  for  at  least 
10  years  after  the  profits  of  the  land  should 
have  discharged  the  Moore  indebtedness. 
This  delay  cannot  be  accounted  for  by  any 
recognition  by  Jones  of  Stall's  rights,  be- 
cause, according  to  Stall  himself,  Jones  was 
on  each  occasion  guarded  and  equivocal;  and 
the  language  which  he  used  could  not  have 
been  such  as  to  lull  Stall  into  a  sense  of  secu- 
rity. On  the  contrary,  if  the  events  occur- 
red as  Stall  describes  them,  Jones'  conduct 
would  rather  have  caused  uneasiness  and 
doubt  as  to  his  good  faith.  The  evidence 
shows  that  Stall  lived  about  five  miles  from 
the  land,  and  It  Is  equally  Improbable  that.  If 
he  thought  he  bad  any  interest  therein,  he 
should  tiave  been  all  those  years  in  ignorance 
of  the  fact  that  Jones  was  making  valuable 
and  extensive  Improvements  thereon.  In  this 
Investigation,  we  disregard  much  testimony 
In  regard  to  statements  of  Stall  disavowing 
Interest  In  the  land,  because  Stall  denies  hav- 
ing made  such  statements.  But  we  cannot 
disregard  the  fact  that.  In  1800,  Stall  fliecl 
two  petitions  against  Jones  in  the  district 
court,  under  his  oath,  alleging  that  the  con- 
veyance had  been  made  to  Jones  in  trust, 
and  for  the  convenience  of  Stall,  and  without 
consideration,  without  any  reference  to  an 
indebtedness  or  a  mortgage. 

But,  if  we  could  sustain  the  finding  as  to 
the  nature  of  the  original  transaction,  we 
would  be  at  once  met  by  the  issue  raised  on 
the  plea  of  the  statute  of  limitations.  In 
Morrow  v.  Jones,  41  Neb.  867,  60  N.  W.  369, 
It  was  held  that,  as  a  rule,  the  right  to  fore- 
close and  the  right  to  redeem  are  reciprocal, 
and  that  the  right  to  redeem  Is  barred  when 
the  right  to  foreclose  would  be.  In  some  cases, 
it  is  held  that,  against  a  mortgagee  in  pos- 
session, the  statute  runs  against  a  bill  to  re- 
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deem  from  tbe  payment  of  tbe  d^.  Btlll- 
well  T.  Hamm,  97  Mo.  679.  11  &  W.  252; 
Knowlton  Walker,  13  Wis.  261.  But  It  Is 
the  more  genaitl  doctrtaie  that  the  statute  be- 
t^m  to  run  from  Uie  time  tbe  mortgaffee^ 
liOBsesidon  becomes  adverse,  and  tbat  this 
does  not  occur  while  tbe  mortgagor's  rights 
are  admitted.  McPheraon  t.  ^jrward,  81 
Me.  329,  17  Aa  164;  Waldo  v.  Rice,  14  Wis. 
810;  Robinson  t.  Fife,  3  Ohio  St  S91;  Flsk 
T.  Stewart,  2u  Mtnn  365,  4  N.  W.  611;  Miner 
T.  Beekman.  60  N.  T.  837;  HnbbeU  t.  Sibley, 
Id.  468.  Applying  this  rule  to  tbe  presoit 
case.  It  is  true  It  does  mot  ai^iear  trrnn  tbe 
plalntlflTs  testimony  that  Jones  express^  de- 
nied plaintiff's  title  prior  to  1890.  But,  If  we 
are  to  b^ere  platntlfT  is  regard  to  tbe  rental 
value  of  the  land,  the  whole  Indebtedness 
must  have  been  dlschaived  more  than  10 
years  before  salt  brought.  During  this  peri- 
od, Jones  continued  to  lease  the  land,  to 
make  improvements  thereon,  and  generally 
trmt  it  as  his  own.  There  was  certainly 
«nougb  to  Justify  a  finding  that  his  posses- 
slOD  had  become  aAyaae,  although '  we  do 
not  say  that  the  evidence  compelled  such  find- 
ing. In  order,  however,  to  account  in  any 
reasonable  manner  for  Jones*  continued  pos- 
session in  snbordlnatlon  to  Stall's  rights,  we 
must  aoc^  Stall's  Improbable  testimony  as 
to  the  facts  surrounding  tbe  original  transao- 
tion,  and  then  disbelieve  bis  testimony  as  to 
rental  value  of  the  property. 

Finally,  if  we  pursue  the  course  indicated, 
we  are  confronted  with  the  transactiim  of 
1888,  when  Stall  says  Jones  gave  him  a  check 
for  $20,  and  told  him  that  was  all  he  would 
do;  uid  Stall  accepted  the  check,  and  used 
Its  process,  understanding  that  Jones  ten- 
dered it  as  a  final  settlement  of  the  transac- 
tion. In  Uie  case  of  an  ordinary  mortgage, 
which,  under  our  law,  creates  a  lien  and 
passes  no  tltl^  it  Is  reasonaUy  clear  tbat 
a  right  to  redeem  could  not  be  barred  by  a 
transactlm  of  this  character  lying  ratirely  In 
parol  But  in  this  state  a  deed  atasolote  In 
form,  although  Intended  as  security,  and  in 
gmeral  treated  as  a  mortgage,  passes  the 
legal  title  to  tbe  mortgagee.  Oallagher  v. 
Olddlngs,  S3  Neb.  222,  49  N.  W.  1126;  Har- 
rington V.  Birdsall,  38  Neb.  176,  56  N.  W. 
961.  Where  the  legal  title  has  passed,  where 
the  mortgagee  is  in  possession,  and  where  an 
arrangement  is  entered  into  wlilcb  defeats 
the  mortgagor's  right  to  an  accounting,  we 
see  no  reason  why  It  should  not  bar  a  re- 
demption. Where  a  deed  absolute  In  form 
Is  executed,  and  a  written  defeasance  or  bond 
for  reconv^rance  Is  g^ven  back,  and  the  mort- 
gagor voluntarily  surrenders  or  cancels  the 
defeasance  or  bond,  this  renders  the  convey- 
ance absidute,  and  vests  complete  title  In  the 
mortgagee.  Trull  v.  Skinner,  17  Pick.  213; 
BaiTlaon  v.  Trustees,  12  Mass.  456;  Shubert 
r.  Stanley,  52  Ind.  46.  So,  where  an  abso- 
lute deed  Is  given  as  security  fCr  the  psyment 
of  money,  the  grantor  may  abandon  the  pay- 
ment of  the  debt,  cancel  the  secret  agree- 


ment, and  treat  his  conveyance  as  absolute; 
and,  If  he  do  so,  hs  will  be  bound  by  his 
electlfm.  Carpenter  v.  Carpenter,  70  HL  45T. 
The  Massachusetts  cases  go  upon  the  ground 
tbst  the  mortgager,  1^  vtHuntarily  destroying 
the  evidence  which  would  nmstltnte  tbe  eoa- 
T«yance  a  mortgage,  esbofi^  himself  from 
thereaftw  claiming  tbat  It  waa  a  mortgage. 
So  here,  if  StaU,  knowing  that  the  check 
was  tendered  him  as  a  complete  and  final 
settlouent  of  the  aecoont  accepted  It  and  re- 
tained It,  be  bound  himself  by  the  aocoonting 
so  had,  and  is  without  standing  to  maintain 
this  Irill  tor  an  accounting  and  redempticm. 
because  the  accounting  Is  essential  to  the  re- 
demption. It  Is  true  that  Stall's  account  of 
the  last  transaction  Is  contradfeted  by  Joies 
and  Iv  other  witnessss,  who  testify  that  It 
related  to  an  entlrdy  different  matter.  But 
we  npeat  that  we  cannot  signg  through  tbe 
record,  accept  Stall**  testimony  on  some 
points,  and  entirely  discredit  It  on  others,  be- 
lieving tbe  witnesses  who  cmitxadlct  htm. 
and  so  reach  a  conclnsion  that  thoe  waa  aat- 
Istbctory  evidence  In  support  of  the  decree. 
We  bold  that  the  findings  are  not  snt^wrted 
tbe  evidence,  not  because  we  have  wdgh- 
ed  the  confiicting  evidence  and  believe  that 
the  trial  court  wrongfully  passed  upon  the 
conflict,  but  because  Stall's  testlnway  and 
that  offered  In  si^iort  thereof,  when  taken 
alone,  do  not  presmt  a  consistent  and  ree- 
somible  stete  of  Quits,  entitling  him  to  relief. 
We  are  not  bound  te  accept  isolated  atate- 
mente  of  witnesses  as  snffldoit  to  make  out 
a  case,  when  they  are  inconalatent  with  one 
another,  and  not  reasonably  reconcilable  with 
known  and  established  facts.  Revosed  and 
dismissed. 


GARBER  T.  PALMER.  BLANCHARD 
&  CO. 

(Supreme  Court  of  Nebraska.    March  IS,  1896.) 

RSVLB  V IH—D IBU ISSAL— I)  AH  A  QU. 

1.  A  plaintiff  in  an  action  oi  replevin,  who 
has  obtained  posst'ssion  of  the  property  nnder 
the  writ,  cannot  be  permitted,  without  the  con- 
■ent  of  the  defendant,  to  dimias  the  action. 

2.  When  a  plaintiff  in  reidevin,  who  baa  ob- 
tained the  property,  fails  in  his  proof,  or  faila 
to  ^roaecnte  the  action,  the  defendant  ia  entitleti 
to  jndgment,  and  u  trial  of  liis  right  of  property 
or  possession,  for  the  purpose  of  establiuUng  hb 
damages 

(Syllabus  by  the  Court) 

Brror  to  district  court,  Webster  county; 
Beall  Judge. 

Actkm  by  Palmer,  Blanchard  &  Co.,  a  cor- 
poration, ajg^ainst  Samuel  Garber.  Dismissed 
at  piaintifrs  cost  and  defendant  brinffs  error. 
Reversed. 

James  McNeny,  for  plslntlff  In  error. 

IRVINE],  O.  This  was  an  action  In  replev- 
in  by  Palmer,  Blanchard  &  Co.,  a  earpon- 
tlon.  against  Oarber,  for  800  head  of  cattle, 
alleged  to  be  wortb  $8,000,  and  appraised  at 
$5,000.  The  answer  was.^  gmeral  denial. 
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After  auta  Mb  had  rested  Its  cue,  tbe  pliaJUi- 
tiff  mored  tbe  court  "to  digmlss  this  actum 
without  UahUlt7  to  the  defendant  bet«in," 
wherenixm  the  foUowtng  order  was  made: 
'*On  consideration  wherectf  the  court  BustalnB 
said  motkm,  and  tt  la  herein  considered,  or- 
dered, and  adjudged  that  said  action  be,  and 
tbe  same  Is  hereby,  dismissed  at  plalntUTs 
costs.  And  It  Is  further  considered  and  ad- 
Judged  that  said  plaintiff  be,  and  lie  Is  h&ee- 
by,  ^scharsed  from  all  liability  to  defendant 
herein.  DefWdant  thereupon  asks  tliat  the 
cause,  as  to  him,  be  submitted  to  the  Jury 
upon  tlie  evidence  and  the  instmctlons  sub- 
mitted to  the  court  On  consideration  where- 
of, the  court  refuses  to  grant  sold  applies* 
tlon.  And  the  court  further  refuses  to  grant 
any  other  motion  or  application  on  tbe  part 
of  the  dtfendant,  and  refuses  to  make  or 
render  any  other  rultaig,  fludlng,  or  Judgment, 
save  and  except  the  above."  It  appears,  not 
from  the  record  prcxper,  but  from  the  blU  of 
exceptions,  that  the  property  had  beea  de- 
livered to  the  plaintiff  under  the  writ.  The 
erldence  discloses  that  Garbor  and  one  Hlg- 
by,  who  was  cashier  of  the  Farmers'  &  Mer- 
chants' BsuUng  Company  of  Bed  Cloud, 
made  an  arrsngement  with  Palmer,  Blanch- 
ard  &  Ca,  who  were  live-stock  commission 
men  at  South  Omaha,  whereby  the  Farmers' 
&  Merchants'  Bank  Issued  a  letter  of  credit 
In  favor  of  Oarber,  on  tlie  ftUth  of  which 
Garber  bought  the  cattle  In  controversy,  in 
New  Mexico,  drawing  tm  the  bank  for  tbe 
purchase  price.  Tbe  agreement  was  that  the 
South  Omaha  National  Bank  should  Issue  to 
the  Fatmets'  &  Merchants*  Bank  a  corr^ 
spondtaig  letter  of  credit;  that  Oaiber  should 
secure  advances  by  Palmer,  Blanchard  & 
Co..  by  chattel  mortgage;  that  tbe  Farmers' 
&  Merchants*  Bank  should.  In  pursuance  of 
Its  letter  of  credit,  honor  (Sarber's  drafts  for 
the  purchase  money;  and  that,  on  the  execu- 
tlon  of  the  mortgages,  drafts  should  be 
drawn,  with  the  mor^ages  attached,  which 
ahould  be  paid  by  Palmer,  Blanebard  &  Co. 
The  details  of  the  latter  part  of  the  agree- 
ment were  not  made  clear,  nor  are  they  ma- 
terial. It  sufficiently  appears  that,  through 
some  arrangement  tb^  made.  Palmer, 
Blanebard  A  Ga  were,  upon  being  secured 
by  chattel  mortgages  executed  toy  Garber,  to 
pay  the  advances  made  by  the  Farmers'  & 
Merchants'  Bank  to  him.  When  the  cuttle 
arrived  In  Nebraska,  Garber  executed  two 
mortgages,  each  of  which  covered  150  bead 
of  catOe,— one  for  $5,000,  the  other  for  $2,- 
435.17.  These  were  delivered  to  the  bank,  to- 
getho-  with  notea  leprraentlng  tbe  debt,  and 
a  draft  vras  drawn  on  Palmer,  Blanchard  ft 
Co..  for  the  amount.  Palmer,  Blanchard  & 
Co.  refused  to  accept  the  draft,  claiming  that 
the  mortgages  should  have  covered  certain 
hngfi  and  com,  In  addition  to  the  <^ttle.  Aft- 
er Palmer,  IKanchard  &  Co.  had  refused  to 
accept  the  draft,  Garber  prepared  to  ship 
the  cattle,  for  sale,  to  Kansas  City,  when  this 
action  was  instituted.  It  is  quite  evident  that 
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ofBcers  of  tbe  bank  Instituted  tbe  action;  but 
Mr.  Blanchard,  represoitlng  Palmer,  Blanch- 
ard &  Co.,  appeared  on  the  scene  tbe  next 
morning,  and  Joined  in  the  replevin  bond. 
On  the  trial  he  testified  to  the  foregoing  facts, 
and  testified,  distinctly  and  poalttvely,  that 
his  company  had  refused  to  accept  the  mort- 
gages, and  that  it  bad  no  Interest  or  claim 
upon  the  cattle. 

It  was  on  this  state  of  fScts  that  the  court, 
on  plaintiff's  motion,  dismissed  the  action, 
and  forbade  the  defendant  the  prlvHege  of 
proving  his  damages.  That  emur  was  com- 
mitted is  self-evident,  but  there  Is  the  diffi- 
culty in  stating  reasons  for  reversal  which 
alwf^s  attends  an  attempt  to  demoDStrate 
an  axiom.  The  district  court  may  liave  pro- 
ceeded upon  the  theory  that  section  430  of 
the  Code  gives  the  plaintiff  in  every  action  a 
right  to  dismiss  without  prejudice  at  any 
time  before  final  submission.  But  this  pro- 
vision does  not  apt^y  to  actions  of  replevin. 
In  replevin,  where  the  property  is  delivered 
to  the  plaintiff,  he  practically  oMatns  his  exe- 
cution before  Judgment  He  acoompUsbes 
the  main  object  of  his  suit  through  the  pre- 
liminary process  of  the  court  It  Is  some- 
times said  that  both  parties  then  become  ac- 
tors. The  plaintiff  has  taken  the  property, 
and  the  burden  falls  upon  him  of  establishing 
his  right  thereto;  and,  unless  be  recovers  on 
the  strength  of  his  own  title,  the  defendant  Is 
entitled  to  Judgment  for  the  return  of  tbe 
property,  or  for  Its  valu&  He  can  no  more 
abandon  the  case  than  can  a  defendant  in  an 
action  of  trover.  It  is  true  that  section  190 
of  the  Code  provides  that  whtn  Judgment 
JLb  rendered  against  the  plaintiff  on  demurrer, 
or  if  the  plaintiff  otherwise  falls  to  prosecute 
to  final  Judgmrat,  the  court  shall  Impanel  a 
Jury  to  liiqulre  Into  the  tight  of  property  and 
right  of  possession  of  the  defendant,  and.  If 
the  Jury  be  satisfied  that  either  was  in  the 
defendant,  they  sluUl  assess  such  damages  as 
may  be  right  and  proper.  But  this  section  Is 
enacted  for  the  purpose  of  an  assessment  of 
damages,  such  as  a  plaintiff  Is  entitled  to  on 
default  in  ordinary  actions.  Tbe  defendant 
Is  entitled  to  Judgmoit  unless  tiie  plaintiff 
proves  his  own  title.  St.  John  v.  Swanback, 
89  Neb.  841.  28  N.  W.  288;  Jenkins  v.  Mitch- 
ell, 40  Neb.  664.  00  N.  W.  90;  Kavanaugb  v. 
Brodball,  40  Neb.  8T5.  08  N.  W.  517;  Petei^ 
son  V.  Lodwlck,  44  Neb.  771«  02  N.  W.  1100; 
Johannson  v.  Miller,  45  Neb.  53,  63  N.  W. 
141.  In  case  tbe  plaintiff,  1^  failure  of  evl- 
dence,  or  by  failure  to  prosecute  his  case^ 
faUa  to  establish  such  affirmative  right  In 
himself,  the  defendant  is  entitled  to  the  pro- 
cedure accorded  by  section  190,  not  for  the 
purpose  of  establishing  bis  right,  but  for  the 
purpose  of  assessing  his  damages.  It  fol- 
lom,  from  the  nature  of  this  action,  and 
from  the  feature  of  the  plalntUTs  securing 
the  property  before  he  has  established  his 
rights,  he  cannot,  by  a  dlsndsasl  of  tbe  ac- 
tion, avoid  tbe  necessity  of  making  tbe  neces* 
saty  proof.  He  cannot,  by  his  own  ex  parte 
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■IBdaTlt,  obbUn  property  tn  tbe  poraeaBicni  of 
another,  and  then,  by  dismlasal.  leare  the 
other  party  without  an  opportunity  to  defend 
his  right,  and  without  a  remedy.  The  propo- 
Bidou  la  so  evldait— <be  contrary  so  unjust, 
so  absurd,  and  so  preposterons— that  neither 
argmment  nor  authority  shonld  be  necessaiy. 
Still,  the  question  has  been  several  tines 
dedded  by  this  court  Anltman  r.  Reams, 
9  Neb.  487.  4  N.  W.  81;  Moore  t.  Herron,  17 
Neb.  697,  703,  24  N.  W.  425,  451;  Ablman  T. 
Meyer,  10  Neb.  63,  26  N.  W.  584. 

The  action  taken  by  the  coart  might  have 
been  «Tor  wtthout  prejudice,  had  tbe  plaintiff, 
beyond  contradiction,  established  its  right. 
But  It  did  not  do  BO.  In  the  first  place,  the 
petition  stated  no  cause  of  action.  It  alleged 
a  special  ownership  In  the  propoty,  without 
setting  out  the  facts  In  relation  thereto.  A 
plalntlfr  tn  r^evln.  dalming  under  a  chattel 
mortgage,  must  allege  a  special  ownmblp, 
and  plead  the  facts.  Musser  v.  King,  40 
Neb.  892,  SO  N.  W.  744;  Randall  v.  Persons, 
42  Neb.  607,  60  N.  W.  898;  Sharp  v.  Johnson, 

44  Neb.  166,  62  N.  W.  466;  Camp  v.  Pollock, 

45  Neb.  771,  64  N.  W.  281;  Strahle  v.  Bank, 
47  Neb.  — ,  66  N.  W.  415.  In  the  second 
place,  tbe  plaintiff  absolutely  failed  to  prove 
ownership,  general  or  special,  or  right  of  pos- 
session; but,  on  the  contrary,  its  own  evi- 
dence was  that  It  had  no  claim  &t  all.  and 
had  refused  to  accept  the  mort^aj^es  under 
whieb  alone  there  was  any  pretense  of  a 
claim.  Possibly  the  district  court  thought 
that  the  evidence  showed  that  the  suit  had 
not  been  authorized  by  Palmer,  Blanchnrd  & 
Co.,  and  that  that  company  was  not,  there- 
fore, the  actual  plaintiff.  But  such  evldenca 
as  was  introduced  to  this  effect  was  not  in 
support  of  any  pleading  by  Palmer,  Blanch- 
ard  &  Co.  to  that  effect.  It  was  not  relevant, 
und^  the  Issues,  except  as  It  might  operate 
In  favor  of  the  defendant,  and  was  no  ground 
for  dismissing  the  case  without  a  Judgment 
for  defendant.  Finally,  the  evidence  showed 
that,  while  the  snlt  bad  been  begim  without 
authority.  Palmer,  Blancliard  &  Co.  had  cer- 
tainly ratified  the  acts  of  the  person  com- 
mencing it.  Blanchard  signed  the  replevin 
bond.  Several  continuances  were  taken,  on 
Palmer,  Blanchard  &  Co.'s  motion.  Palmer, 
Blanchard  &  Co.  prosecuted  the  action,  so  far 
as  It  was  prosecuted.  It  appears  that,  after 
the  cattle  had  been  taken  under  the  writ, 
they  were  shipped  to  Palmer,  Blanchard  & 
Co.  for  sale.  They  were  sold  by  that  com- 
pany, and  the  proceeds  remitted  to  Hlgby, 
who  had  assumed  the  Indebtedness  In  favor 
of  the  Farmers'  &  Merchants'  Bank  created 
by  the  transaction.  Bnt  this  merely  shows 
that  Palmer,  Blanchard  &  Co.  ratified  the 
suit,  and  prosecuted  It,  without  a  shadow  of 
a  claim  of  right,  not  for  their  own  protection, 
but  In  order  to  protect  Hlgby,  It  being  ex- 
plained In  the  evidence  that  this  course  was 
taken  In  order  to  prevent  creditors  of  Oarber 
from  reaching  the  cattle.  In  brief,  the  trans- 
action was  in  consummation  of  a  conspiracy 


between  Hlgby  and  Palmer,  Blanchard  A  Co. 
to  seize  the  cattle  without  any  right  thereto, 
and  wlthont  tanglUa  dalm  of  right,  knowing 
they  bad  do  such  right,  for  tbe  purpose  of.  In 
that  way,  Kcnrlng  paymoit  of  a  debt  of 
Oari>er*8.  An  Inexenaable  error  was  commit- 
ted. Possibly,  no  party  to  tbe  case  has  mif- 
fered  greatly,  because  the  proceeda  of  tbe 
property  were  applied  to  the  payment  ot  a 
debt  of  Oarber's.  But  It  la  .  not  In  mcb  a 
manner  that  a  creditor  can  be  permitted  to 
obtain  a  vtetenmee.  Reversed  and  remanded. 


OMAHA  BBAIi  ESTATE  &  TRUST  CO.  T. 

REITBR  et  aL 
(Stqireme  Court  of  Nebraska.    Bfardi  18. 1896.) 
EjKcnrsNT — Titlb  to  Boptort— Statotu — Rb- 
PBiL— Dbbd— PKOor— Thial  Fraoticb. 

1.  A  tdaiutiff,  ID  an  action  of  ejectment, 
must  recover  on  the  strength  of  bU  own  title  or 
right  to  the  property,  and  cannot  rely  upon  the 
weakness  or  invalidit7  of  the  defendant's  title  or 
ri^t. 

2.  The  plaintiff,  to  recover  in  ejectment, 
must  possess  aud  prove  a  legal  title. 

3.  Where  there  exist  two  statutes,  between 
which  there  is  a  direct  and  irrecondlable  con- 
flict, the  latest  in  inint  of  time  will  be  upheld 
and  prevail. 

4.  Where  there  are  two  sections  of  a  stat- 
ute on  the  same  general  subject,  and  enacted  at 
the  same  time,  and  one  section  is  afterwards 
amended  so  that  It  directly  conflicts  with  the 
other,  the  amended  section,  being  the  latest  ex- 
pression of  the  lawmaker  on  the  snbject,  will 
prevail,  and  the  other  be  repealed  by  implica- 
tion, when  not  repealed  in  express  terms. 

5.  Section  5  of  an  act  entitled  "Of  Real  Es- 
tate and  the  Alienation  Thereof  by  Deed,"  pass- 
ed January  26,  1866  (Hess.  Laws,  p.  80,  c.  31), 
ns  amended  February  16,  1864  (Sess.  Laws.  p. 
58,  c.  12),  was  in  direct  and  irreconcilable  con- 
Sict  with  the  provisions  of  section  44  of  chapter 
31  of  the  fiame  statute,  passed  at  the  same  time, 
sad  consequently  operated  its  repeal  by  implica- 

HOD. 

6.  Where  two  sections  or  portions  of  the 
same  statute,  passed  at  tbe  same  time,  are  Incon- 
sistent with  and  reinifmant  to  each  other,  so  mnch 
so  that  both  cannot  be  enforced,  the  last  section 
or  last  words  will  be  allowed  to  prevail,  and  the 
sectiou  or  words  in  conflict  therewith  Md  to  be 
repealed. 

7.  Sections  5  and  41  of  chapter  43,  entitled 
"Real  Estate,"  of  tfae  Revised  Statutes  of  1866. 
were  enacted  at  the  same  time,  as  parts  of  tbe 
same  statute,  and,  being  in  some  of  their  provi- 
sions so  repliant  that  both  conld  not  he  ex- 
ecuted, insomuch  aa  they  conflicted,  the  last 
section  (41)  prevailed,  and  the  other  was  repeal- 
ed. 

8.  Tbe  title  to  leal  estate  aopeared.  from 
the  reconl,  to  be  in  Joel  S.  Snuth.  A  deed, 
which  purported  to  convey  such  real  estate,  and 
which,  in  its  recitals  aud  also  in  tbe  acknowl- 
cdftuieut,  designated  the  grantor  as  "Joel  S. 
Smith,"  but  which  was  signed  "John  S.  Smith," 
Md  not  competent  evidence  to  prove  a  convey- 
ance of  the  title  of  Joel  S.  Smith,  in  the  absence 
of  other  proof  establishing  that  the  petson  who 
signed  the  deed.  John  8.  Smith,  and  Joel  S.  Smith 
were  one  and  the  same  person. 

9.  The  granting  or  overruling  of  an  applica- 
tion, by  a  imrty  to  a  suit,  who  has  rested  bis 
case,  to  withdraw  the  rest,  and  offer  or  Intro- 
duce  further  testimony,  is  a  matter  within  the 
discretion  of  the  trial  Judge;  and  where  such  aa 
apjplication  has  beun  allowed  (or  the  purpose  of 
affording  a  party  an  opportunity  to  offer  or  in- 
troduce testimony  on  certain  snbjects  |Spe<dfied 
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in  the  motion  and  allowance,  and  the  part7  seeks 
to  extend  the  privilege  accorded  further,  so  em 
to  inolade  other  and  entirely  different  snbjectB, 
it  \m  within  ttte  discretloD  of  the  trial  court  to 
srant  or  refuse  sach  eztencdon;  and,  unless  so 
abuse  of  discretion  an>ears  in  a  refusal  so  to 
do,  it  will  not  be  error  or  cause  for  a  rerersal  of 
the  judgment. 

10.  The  rule  announced  in  paragraph  1  of  the 
syllahns  in  the  case  of  Hoadley  t.  Stephens,  4 
Keb.  431,  to  the  extent  it  relates  to  the  acknowl* 
edgment  of  deeds  in  another  state  than  this,  be- 
fore a  commissioner  of  deeds  for  this  state,  over- 
ruled. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Douglas  county; 

Scott,  Judge. 

Separate  actions  of  ejectment  by  the  Oma- 
ha Heal  Estate  &  Tmat  Company  against 
Joseph  S.  Kragscow,  John  W.  Rodefer  and 
others,  Sarah  J.  Sbaw  and  another,  and 
Charles  B.  Reiter,  respectively.  There  were 
Judgments  for  the  several  defendants,  and 
plaintiff  brings  error.  Affirmed. 

Geo.  W.  Covell,  for  plaintiff  in  error. 
Wharton  &  Baird,  J.  E.  Xevln,  and  Bartlett, 
Crane  &  Baldrige,  for  defendants  Id  error. 

HARRISON,  J.  October  3,  1891,  an  action 
of  ejectment  was  commenced  by  the  plaintiff 
against  Josepb  S.  Kragscow,  in  the  district 
court  of  Douglas  county,  the  property  in- 
volved btfng  described  in  the  petition  as  fol- 
lows: "Lots  No.  thtrty-nlne  (39)  and  No.  for- 
ty (40),  In  Uock  No.  one  (1),  in  Saunders  & 
Heimbauch's  addition  to  Walnut  HUl.  an  ad- 
dition to  the  city  of  Omaha."  It  was  a^ 
leged  that  the  defendant  had,  ever  since  Ihe 
23d  day  of  December,  1890,  unlawfully  kept 
and  was  holding  possession  of  the  property, 
and  keying  plaintiff  out  of  pcxasesslon  there- 
of. It  was  also  charged  that  defendant  had 
received  rents  and  profits  of  the  premises  to 
the  amount  of  904.  Plaintiff  prayed  judg- 
ment for  the  possession  of  the  property,  and 
a  recovery  of  the  rents  and  profits.  De- 
fendant answered,  admitting  possession  of 
the  property,  alleging  affirmatively  his  lawful 
possession  thereof  since  February  1,  18SS, 
and  denying  the  other  allegations  of  the  peti- 
tion. To  this  there  was  a  reply,  denying  the 
allegations  of  the  answer  In  regard  to  the 
lawful  possession  of  the  defendant.  On  the 
same  date,  October  3,  1891.  three  other  eases 
of  ejectment  were  Instituted  In  the  same 
court,— one  against  Sarab  M.  Sbaw  et  aL, 
one  against  John  W.  Rodefer  et  al.,  and  one 
against  Charles  E.  Belter,— each  to  recover 
possession  of  property  situate  In  the  addition 
which  we  have  hereinbefore  stated;  also,  to 
recover  rents  and  proQts  of  the  premises  in- 
volved In  each  case,  alleged  to  have  been 
received  by  the  parties  defendant.  Issues 
were  joined,  and  on  March  27,  1SU3,  the  flrst^ 
mentioned  case  was  called  for  trial,  a  jury 
was  waived,  and  trial  had  to  the  court  At 
the  beginning  of  the  trial,  the  parties  entered 
into  ttae  following  agreement,  which  was 
made  of  record.  "It  Is  agreed  by  the  parties 
to  try  this  case,  and  that  a  finding  shall  be 


bad  by  the  court  and  the  other  cases  (being 
numbers  27-100,  27-161.  27-102,  and  27-103) 
shall  abide  the  result  of  the  finding  In  this 
case,  except  as  to  proof  and  finding  and  judg- 
ment as  to  rental  values."  The  cases  have, 
by  Btipulatlon,  all  been  presented  to  this 
court  together,  there  being  separate  record 
and  UU  of  exceptions  In  each  case.  The 
Judgments  in  the  district  court  were  adverse 
to  tlie  plaintiff,  and  ieversals  are  sought  here. 

In  the  brief  filed  for  idalntlff  there  Is  a 
statement  of  some  facts  which  serves,  and  Is 
almost  necessaiy,  as  an  Introduction,  In  or- 
der to  a  proper  understanding  of  the  other 
and  further  facts  and  questtona  developed  by 
the  evidence,  as  offered  and  introduced,  or 
rejected,  during  the  trial.  We  will,  for  this 
statement,  quote  from  the  brief:  "Prior  to 
the  Ist  day  of  August,  1886,  the  Omaha  Real 
Estate  &  Trust  Company  purchased  the  tract 
of  land  on  ivhlch  Saunders  &  Hebnbat^h's 
addition  to  Walnut  Hill  was  after  said  pui> 
chase  situated,  and  laid  out  and  platted  said 
addition  upon  said  tract  and  duly  dedicated 
the  same.  On  August  1,  1886,  the  said  Oma- 
ha Real  Estate  &  Trust  Company  sold  and 
conveyed  tbe  premises  In  controversy  In 
these  actions,  as  well  as  a  large  number  of 
other  lots  In  said  addition,  to  the  Pleasant 
Hill  Building  Association,  a  corporation  of 
Douglas  county.  Nebraska.  On  that  day  the 
Omaha  Real  Estate  &  Trust  Company  loaned 
to  the  Pleasant  HUl  Building  Association 
910,175,  and  took  the  notes  of  said  last-named 
corpOTation  therefor,  bearing  interest  at  8  and 
10  per  cent,  and,  as  security  for  the  payment 
of  said  notes,  received  from  said  corporation 
a  mortgage  for  sa^d  amount  upon  the  prop- 
erty In  controversy  In  these  suits,  as  well  as 
the  other  proper^  which  waa  conveyed  to 
said  corp(»ation  by  plaintiff  August  1.  1886, 
which  mortgage  waa.  Immediately  upon  de- 
livery thereof,  recorded.  On  or  about  March 
22,  1890,  an  action  to  foreclose  said  nioit- 
gage  was  begun,  which  resulted  In  a  decree 
of  foreclosnre  against  all  of  the  real  estate 
described  In  said  mortgage,  and  an  order  of 
sale  thereof,  directing  J.  F.  Oardner.  as  spe- 
cial master  commissioner,  to  sell  the  prem- 
ises, after  appraising  and  advertising  the 
same,  who  proceeded  to  appraise,  advertise, 
and  sell  the  same.  At  the  said  sale,  tlie 
Omaha  Real  Estate  &  Trust  Company  tie- 
came  the  purchaser  of  all  the  lots  described 
In  the  mortgage  and  the  decree,  which  iu- 
cluded  the  property  In  controversy  In  these 
suits  In  ejectment.  The  sale  of  these  lots 
was  confirmed  by  the  court,  and  deed  oi  tlen>d 
to  be  made  to  the  purchaser,  and  on  Decem- 
ber 23,  1880.  a  deed  was  executed  auil  de- 
livered by  said  special  master  cominlssiouer 
for  tbe  premises  In  controversy  herelu.  tind 
other  prop«i;y,  to  the  Omaha  Real  Estate  & 
Trust  Company,  which  deed  was  on  that 
day  recorded." 

Counsel  for  plaintiff  states  that  It  waa  his 
understanding  that  plaintiff  and  defendants 
claimed  that  their  rights  to^e  properties 
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arose  from  the  sume,  or  a  ecHnmon,  aonroe 
of  tltie,  the  Pleaaaot  HiU  Building  Aaaoda- 
tlon,  and,  In  accordance  with  this  belief  or 
nnderatandlnfr.  he  flrat  Introduced  In  evi- 
dence the  nunrtgase  fotedoaare  proceedings, 
which  were  noticed  in  the  preliminary  state- 
ment of  facts;  also,  the  deed  of  the  special 
master  commlBsioner,  made  to  plaintiff,  pui^ 
snant  to  its  purchase  of  the  ptoperty  at  the 
foreelosun  Bal&  A  certlfled  copy  of  the 
deed  executed  by  plaintiff  to  the  Pleasant 
Hill  Building  Association  was  offered  on  be- 
half of  plaintiff,  for  the  purpose  of  showing 
that,  at  the  time  of  the  foreclosure  proceed- 
ings, such  association  had  the  title  to  the 
property;  and,  after  Introducing  some  evi- 
dence in  regard  to  rental  values  of  the  prem- 
ises in  controversy,  the  plaintiff  rested  his 
case.  But  the  record  shows  that  the  rest 
was  withdrawn,  -  and  the  plaintiff  was  al- 
lowed to  introduce  further  testimony.  We 
will  now  say  that  wbenerer,  hereafter,  ref- 
erence is  herein  made  to  a  deed,  ctmvey- 
ance,  or  wlU,  it  will  be  one  which  purports 
to  transfer  or  affect  the  premises  In  contro- 
versy. Counsel  for  j>Iaintiff  n^  offered  as 
evidence  a  warranty  deed  from  Alexander 
H.  Baker  and  wife  to  Fierce  0.  Helmbangh 
and  Nathan  Merrlam;  then,  a  deed  from 
tiie  last-mraitioned  parties  to  the  Omaha 
Keal  Estate  &  Trust  Company;  and  next, 
a  quitclaim  deed  from  Alexander  H.  Baker 
to  the  same  company.  There  w&n  next  In- 
troduced a  plat  of  Saunders  &  Helmbaugh's 
addition  to  Walnut  Hill,  and  the  record 
shom  the  taking  of  testimony  closed.  Then 
appears  the  follo^ng: 

'Tlatntiff  now  asks  to  withdraw  his  rest, 
and  show  source  of  titie  from  the  govern- 
ment of  the  United  States  to  Alexander  H. 
Baker.  I  desire,  also,  to  show,  by  extrinsic 
evidence,  or  by  the  original  deed  to  the 
Pleasant  Hill  Building  Association,  executed 
by  the  Omaha  Beal  Estate  &  Trust  Com- 
pany, that  it  was  conveyed  In  the  conveying 
clause  to  the  Pleasant  Hill  Building  Associa- 
tion; and  I  ask  It,  on  the  ground  of  sur- 
prise, because,  until  today,  it  was  never 
brought  to  my  notice  that  there  was  any  de- 
fect In  the  records  of  the  grantee  of  the 
Omaha  Real  Estate  &  Trust  Company,— 
that  is.  it  was  never  brought  to  my  notice 
that  the  grantee's  name  In  the  conveying 
clause  was  not  the  Pleasant  Hill  Building 
Association,— and  I  offer  to 'make  this  proof 
by  the  production  of  tiie  original  deed  to  the 
Pleasant  11111  Building  Association,  the  secre- 
tory of  that  association,  I  believe,  being  in 
town,and  having  In  hispossesslon  theorlgin- 
al  deed.  I  don't  Include  in  the  proposition  an 
offer  of  the  deed  for  the  purpose  of  showing 
that  the  party  who  witnesses  tiie  deed  was 
other  or  different  than  the  one  that  has 
been  shown  to  be  a  stockholder  of  the  Oma- 
ha Beal  Estote  &  Trust  Company.  The 
Court:  I  will  allow  you  to  trace  the  tiUe 
from  the  government  down  to  Baker  if  you 
want  to.  I  will  allow  you  to  Introduce  the 


original  deed  from  the  Omaha  Beal  Estate 
&  Trust  Company  to  the  Pleasant  Hill  Build- 
ing Association,  If  yon  can,  but  inasmuch 
as  you  say  that  In  no  manner  you  expect 
to  prove  the  witnessing  of  the  deeds  la  dif- 
ferent from  what  has  been  shown.  Mr. 
Govell:  And,  further,  if  the  original  deed  to 
the  Pleasant  Hill  Building  Association  can- 
not be  found,  I  ask  to  show,  by  parol  evi- 
dence, in  consequence  of  ambiguity  In  the 
deed,  that  the  deed  was  actually  made  to 
the  Pleasant  Hill  Building  AssodaUon,  In- 
stead of  to  the  Pleasant  HIU  Assodation,  by 
reason  of  ambiguity  In  the  deed.  The  Court: 
You  can  Introduce  what  yon  stated,— chain 
of  titie  from  the  government  down  to  A.  H. 
Baker,  and  the  original  deed.  If  you  can. 
for  the  purpose  of  showlQg  whatever  the 
deed  a&y  show." 

There  was  then  offered  in  evidence  a  cer- 
tified copy  of  a  patent  from  the  United 
States  to  Samuel  Conger,  a  certified  copy  of 
the  record  of  a  deed  from  Conger  to  Encs 
Lowe,  and  a  certified  copy  of  the  record  of 
a  deed  from  Enos  Lowe  and  wife  to  Bos- 
weU  G.  Pierce.  To  this  last  deed,  when  of- 
fered, a  number  of  objections  were  Inter- 
posed, among  which  was  the  following: 
'That  the  deed  purports  to  be  acknowledged 
before  Thomas  J.  Batham,  a  commluioner 
of  deeds  for  Nebraska,  for  Pottowattamie 
county,  If>wa;  that  the  acknowledgment  has 
not,  affixed  or  attached  thereto,  the  certifi- 
cate of  the  secretary  of  stote,  as  required 
by  the  laws  in  force  at  the  time  of  the  re- 
cording of  the  same,  and  was  therefore  not 
entitied  to  admission  in  the  records."  The 
objection  was  sustained,  and  the  deed  ex- 
cluded. There  was  next  offered  in  evidence 
a  deed  by  the  sheriff  of  Douglas  county  to 
one  Joel  B.  Smith,  purporting  to  convey  any 
titie  held  by  Boswell  G.  Pierce.  This  deed, 
on  objection,  was  exdnded.  This  was  fol- 
lowed by  an  offer  of  a  deed  which.  In  ito 
recitals,  gave  the  name  of  the  grantor  as 
Joel  S.  Smith,  the  same  name  being  stoted 
in  the  acknowledgment;  but  the  Instrument 
was  signed  by  John  8.  Smith.  On  objection, 
this  deed  was  excluded.  A  number  of  other 
instruments  of  conveyance  were  offered  to 
complete  the  chain  of  titie.  including  the 
original  deed  from  the  Omaha  Beal  Estate 
&  Trust  Company  to  the  Pleasant  H1&  Build- 
ing Association;  also,  the  original  mortgage 
from  the  bnlldlng  assodation  to  the  real  es- 
tote and  trust  company,— both  of  which 
wero  objected  to  on  the  ground  that  no  title 
bad  been  shown  In  the  party  grantor  In  ei- 
ther conveyance,  and  that  the  first-offered 
deed  was  witnessed  by  a  atodtholder  of  the 
com[>any,  who  was  also  Ite  secretary,  and 
purported  to  have  been  acknowledged  be- 
fore a  person  who  was  a  shareholder  In  the 
grantor  company;  that  tbe  mortgage  was 
attested  by  the  secretary,  also  a  stockhold- 
er of  the  association,  the  grantor,  and  Its 
acknowledgment  purports  to  have  been  tak- 
en before  a  stockholder  ofjhe  comnany,  the 
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mortgagee.  The  objections  were  sustained, 
and  both  deed  and  mortgage  were  excluded 
from  the  evidence.  The  counsel  for  plaintiff 
at  this  time  asked  a  witness  he  had  called 
to  the  stand  whether  he  was  acquainted 
with  defendant,  Joseph  S.  Kragscow,  and 
the  defendants  In  the  other  actions;  and, 
following  his  answer,  asked  him:  "Yon  may 
state.  If  yon  know,  under  what  claim  of  title 
the  defendants  In  this  action  claim,  If  they 
make  any  claim  of  title."  Immediately  suc- 
ceeding this,  in  the  record,  appears  the  fol- 
lowing: "Objection  by  defendant— First,  as 
Incompetent,  irrelevant,  and  immaterial; 
second,  for  the  reason  that  counsel  for  the 
plaintiff  only  asked  permission  of  this  court, 
at  the  time  these  cases  were  being  decided 
by  his  honor,  and  at  the  close  of  hia  deci- 
sion, to  simply  make  a  record  here  showing 
title  from  the  government  down  to  Baker, 
and  also  asking  the  privilege  to  offer  In  evi- 
Jence  the  orlg^al  deed  from  the  Omaha 
Real  Estate  &  Tmst  Company  to  the  Pleas- 
ant Hill  Building  Association,  and  permis- 
sion having  been  given  by  the  court  simply 
for  those  two  purposes  and  no  other.  The 
Court:  The  court  only  gave  permission  that, 
in  these  four  cases,  after  having  announced 
the  opinion  of  the  court  against  the  plain- 
tiff, when  the  case  was  regularly  reached 
on  the  27th  day  of  March,  1803,  counsel  for 
the  plaintiff  then  requested  that  the  plain- 
tiff be  permitted  to  Introduce  evidence  of 
title  from  the  government  down  to  Baker 
and  the  original  deed  from  the  Omaha  Real 
Estate  &  Trust  Company  to  the  Pleasant 
Hill  Building  Association;  that  leave  was 
granted,  after  the  judgment  had  been  an- 
nounced by  the  court,  to  plaintiff  In  those 
four  cases;  and  the  court  will  not  now  per- 
mit evidence  to  be  Introduced  other  than 
as  that  requested  by  the  counsel  for  plain- 
tiff, and  sustains  the  objection  going  to  the 
evidence  sought  by  these  interrogatories. 
Plaintiff  excepts.  Plaintiff  offers  to  prove,  1 
by  this  witness,  that  the  defendants  In  the 
several  actions  in  which  we  are  seeking  to  | 
Introduce  testimony  claim  under  the  Pleas-  | 
ant  Hill  Building  Association,  and  to  be  in 
possession  of  the  premises  In  controversy  in 
this  action  under  the  Pleasant  Hill  Building 
Association,  by  virtue  of  contracts  of  sale 
for  the  premises  involved  in  this  action,  ex- 
ecuted to  them  by  the  Pleasant  Hill  Build- 
ing Association;  and  this  offer  Is  made  of 
proof  by  this  witness  because  he  knows  the 
fact,  having  seen  the  contracts  himself  In 
the  hands  of  the  defendants  to  this  action, 
whom  be  has  stated  that  he  knew."  The 
same  objection  was  made  to  the  offer  as  to 
the  question,  and  this,  further:,  "And  for 
the  additional  reason  that  the  testimony  of- 
fered is  not  the  best  evidence,  the  con- 
tracts themselves  being  the  best  evidence." 
Tbe  objectlona  to  qoestlon  and  offer  were 
sustained.  _ 

Before  proceeding  with  the  examination  and 
discussion  of  the  alleged  errors  of  tbe  trial 


court,  relied  npon  by  coonsel  for  plaintiff  in 
the  argument  herein,  it  may  be  ae  well  to 
state  that  defendants  did  not  offer  any  proof 
of  title,  but  rested  their  rights  and  relied  npon 
possession  of  the  premises.  This,  in  actions 
of  ejectment,  they  could  do,  as  It  is  the  rule 
therein  that  tbe  plaintiff  must  recover  upon 
tbe  strength  of  his  own  title  or  right,  and  can- 
not rely  upon  the  weakness  of  that  of  his  ad- 
versary, the  defendant.  Gregory  v.  Kenyon, 
34  Neb.  640.  52  N.  W.  685,  Franklin  v.  Kelly, 
2  Neb.  112;  Morton  v.  Green,  Id.  451;  O'Brien 
V.  Gaslin,  24  Neb.  561,  39  N.  W.  449;  Buc^  v. 
Gage,  27  Neb.  306.  43  N.  W.  110.  If  there  is 
a  common  source  of  title,  ov  the  defendant 
claims  under  tbe  same  person  as  plaintiff,  In 
proving  title,  the  plaintiff  need  go  no  further 
back  than  tbe  common  source.  Barton  v. 
Brickson,  14  Neb.  104,  15  N.  W.  206;  Carson 
V.  Dundaa,  89  Neb.  503.  58  N.  W.  141.  But 
where  this  is  not  the  case,  the  plaintiff  must 
show  a  grant  from  the  state  or  United  States, 
and  a  regular  and  uninterrupted  chain  of 
title  to  hhnself;  or,  in  other  words,  he  must 
IHtive  title.  No  doubt,  proof  of  title  would  be 
sufficient,  If  possession  necessary  to  establish 
title  was  shown  either  In  plaintiff  or  those 
under  whom  he  claims;  but  with  this  we  have 
nothing  to  do  in  this  case.  It  was  not  shown, 
during  the  trial,  that  plaintiff  and  defendants 
claimed  under  the  same  persoo,  or  from  com- 
mon source  of  title;  hence,  it  devolved  upon 
Idalntlff  to  prove  title  in  itself. 

In  the  attempt  to  do  this,  as  we  hare  before 
stated,  as  one  link  of  the  chain  of  title,  there 
was  offered  a  certificate  copy  of  the  record  of 
a  deed  from  Enos  liOwe  and  wife  to  Roswell 
G.  Pierce,  which  was  objected  to  because  it 
was  acknowledged  before  a  commissioner  of 
deeds  for  Nebraska,  in  a  county  of  the  state  of 
Iowa,  and  was  not  authenticated  by  the  cer- 
tificate of  tbe  secretary  of  state,  which  ob- 
jection was  sustained,  and  the  deed  not  al- 
lowed  in  evidence.  This  is  om  of  the  errots 
of  which  coonsel  for  idalDtlff  complains,  and 
for  the  strength  of  this  complaint  be  relies  up- 
on matter  contained  in  certain  sections  of  the 
statute,  viz.  sections  4  and  5  of  chapter  73, 
Comp.  St.,  which  are  in  reference  to  the  ac- 
knowledgment of  deeds  or  instruments  of 
conreyauce,  and  are  as  follows:  Section  4: 
"If  executed  and  acloiowledged  or  proved  In 
any  other  state,  territory,  or  district  of  the 
United  States,  It  must  be  executed  and  ac- 
knowledged or  proved  either  according  to  the 
laws  of  such  state,  territory  or  district  or  In 
accordance  with  the  law  of  this  state,  and 
such  acknowledgment  shall  be  made  before 
and  certified  by  any  officer  authorized  by  the 
laws  of  such  state,  territory,  or  district  to 
take  and  certify  acknowledgments,  or  by  a 
commissioner  of  deeds  appointed  by  tlie  gov- 
ernor of  this  state  for  that  pui-pose."  Sec- 
tion 5:  "In  all  cases  provided  for  In  section 
four  of  this  cliapter  (If  such  acknowledgment 
or  proof  l£  taken  before  a  commissioner  ap- 
pointed by  the  governor  of  this  state  tor  tliat 
purpose,  notary  public  or 
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an  c^cial  seal),  tbe  Instrument  thus  acknowl- 
edged br  proved  Bliall  be  entitled  to  be  re- 
corded without  further  authentication:  pro- 
vided, that  In  alt  other  cases  the  deed  or  other 
•  Instrument  shall  have  attached  thereto  a  cer- 
tificate of  the  clerk  of  a  court  of  record  or 
other  proper  certifying  oflBcer  of  the  county, 
district  or  state  within  which  the  acknowl- 
edgment or  proof  was  taken,  under  the  seal 
of  his  office,  showing  that  the  person  whose 
name  Is  subscribed  to  the  certificate  of  ac- 
knowledgment was,  at  the  date  thereof  such 
officer  as  he  Is  therein  represented  to  be,  that 
he  lj9  w^  acquainted  with  the  handwriting  of 
such  officer,  that  he  believes  the  said  signa- 
ture of  such  officer  to  be  genuine,  and  that 
the  deed  or  other  instrument  Is  executed  and 
acknowledged  according  to  the  laws  of  such 
state,  district  or  territory."  To  which  we  will 
add  the  following,  from  section  13  of  the 
same  chapter:  "Every  deed  acknowledged  or 
proved,  and  certified  by  any  of  tbe  officers 
before  named.  Including  the  certificate  speci- 
fied In  section  five  of  this  chapter,  whenever 
such  certificate  Is  required  by  law,  may  be 
read  In  evidence  without  further  proof,  and 
shall  Ije  entlUed  to  be  recorded.  *  *  *"  In 
support  of  the  defendants'  contention  that  the 
excluded  conveyance  was  not  authenticated 
as  by  law  required,  we  are  referred  especially 
to  section  3«  of  this  same  chapter  73,  which 
is  as  follows:  "When  any  deed,  or  other  in- 
strument shall  be  proved  or  acknowledged,  or 
any  oath  or  affirmation  shall  be  taken  before 
any  commissioner  appointed  by  virtue  of  this 
chapter,  before  It  shall  be  entitled  to  be  used, 
recorded  or  read  In  evidence,  madditlonto  the 
preceding  requisites,  there  sliall  be  subjoined 
or  affixed  to  the  certificate,  signed  and  sealed 
by  each  commissioner  as  aforesaid,  a  certifi- 
cate under  the  hand  and  official  seal  of  tbe  sec- 
retary of  state  of  Nebraska,  certifying  ttiat 
such  commissioner  was,  at  tho  time  of  taking 
such  proof  or  acknowledgment,  or  of  adminis- 
tering such  oatborafflrmatlon,  duly  authorized 
to  take  tbe  same,  and  that  the  secretary  is  ac- 
quainted with  the  handwriting  of  such  com- 
missioner, or  has  compared  the  signature  to 
such  certificate  with  the  signature  of  such 
commissioner  deposited  In  his  office,  and  has 
also  compared  the  impression  of  tbe  seal  af- 
fixed to  such  certificate  with  the  Impression 
of  the  seal  of  such  commlsdoner  deposited  In 
bis  office,  and  that  he  verily  believes  the  sig- 
nature and  tbe  impression  of  the  seal  of  the 
said  certificate  to  be  genuine." 

The  three  or  four  preceding  sections  of  the 
chapter  are  in  reference  to  the  appointment  of 
commissioners  of  deeds,  and  In  a  general  way 
defining  their  duties  and  powers.  Section  36, 
quoted  above,  appears  as  section  44  of  chap- 
ter 31,  entitled  "Real  Estate  and  the  Aliena- 
tion Thereof  by  Deed."  approved  January  28, 
1856;  also,  as  section  41,  c.  43,  Rev.  St.  1866, 
under  tlUe  "Real  Kstatc";  section  36,  Gen.  St. 
1873;  and  section  4360,  Cobbey's  Ann.  St. 
1803.  This  section  was  enacted  In  1856,  and 
waa  re-enacted,  February  15,  1864,  in  an  act 


entitied  "An  act  to  revise  and  consolidate 
the  laws  of  a  general  nature  passed  at  the 
second  session  of  the  legislative  assembly  of 
this  territory,"  being  section  42  of  chapter  12 
of  the  act  February  18,  1865,  there  was 
passed  an  act,  entitied  "An  act  to  amend  chap- 
ter twelve  of  an  act  entitled  *An  act  to  revise 
and  consolidate  the  laws  of  a  general  nature 
passed  at  the  second  session  of  tbe  legislative 
assembly  of  this  territory,'  approved  Febru- 
ary 15th,  1864"  (Sess.  Laws  p.  58),  and 
which  was  as  follows: 

"Section  1.  Be  it  enacted  by  the  council  and 
house  of  representatives  of  the  territory  of 
Nebrastca,  ttiat  section  five  of  chapter  twelve 
of  an  act  entitied  'An  act  to  revise  and  con- 
solidate the  laws  of  a  general  nature  passed 
at  tbe  second  session  of  the  legislative  as- 
sembly of  this  territory,'  Is  hereby  amended 
so  as  to  read  as  follows,  namely:  In  all  cases 
provided  for  In  section  four  of  this  act  (if 
such  acknowledgment  or  pr^  Is  taken  be- 
fore a  commissioner  appointed  by  tlie  gov- 
ernor of  this  territory  for  that  punwse,  no- 
tary public  or  other  officer  using  an  official 
seal),  tbe  Instrument  thus  acknowledged  or 
proven  shall  be  entitied  to  be  recorded  with- 
out further  authentication.  •  •  • 

"Sec.  2.  This  act  shall  take  effect  and  be  tn 
force  from  and  after  its  passage. 

"Approved  February  13,  1865." 

It  is  strenuously  argued  by  counsel  for 
plaintlfT  that  the  passage  of  this  act  operat- 
ed a  repeal  by  implication  of  the  section  now 
numbered  36,  then  numbered  42,  of  chapter 
12,  wMch  required  the  certificate  of  the  sec- 
retary of  state  to  be  attached  to  the  acknowl- 
edgment of  a  deed  taken  before  a  commis- 
sioner of  deeds.  It  Is  clear  that  there  was 
an  Irreconcilable  confilct  between  section  42 
of  chapter  12  and  section  5  as  amended  by 
tbe  later  act;  that  they  could  not  both  stand 
and  be  enforced,  for,  If  a  deed  was  executed 
and  acknowledged  before  a  commissioner  of 
deeds,  and  presented  for  record  without  the 
certificate  of  the  secretary  of  state,  it  would 
be  sufficientiy  authenticated,  under  the  pro- 
visions of  section  5  as  amended,  but  Its  rec- 
ord necessarily  denied  If  the  provisions  of 
section  42  (now  36)  were  enforced,  and  the 
last  act,  or  the  amended  section  5,  prevailed, 
and  the  other  section  was  repealed  by  impli- 
cation. State  V.  Howe,  28  Neb.  618,  44  N. 
W.  874.  Sections  4  and  5,  as  enacted  Janu- 
ary 26, 1856,  were  as  follows:  Section  4:  "If 
acknowledged  or  proved  In  any  other  state 
or  territory  or  district  of  the  United  States, 
it  must  be  done  according  to  the  laws  of  such 
state,  territory,  or  district  and  must  be  ac- 
knowledged or  proved  before  any  officer  au- 
thorized to  do  so  by  the  laws  of  such  state, 
territory  or  district,  or  before  a  commlteiou- 
er  appointed  by  the  governor  of  this  territory 
for  that  purp<»e."  Section  6:  "In  cases  pro- 
vided for  In  the  last  section  unless  when  tak- 
en betpre  such  commissioner,  the  deed  shall 
have  attached  thereto  a  certificate  of  tbe 
clerk  or  other  proper  ^ 
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court  of  ncord  of  the  county  or  dlctrict  with- 
in which  it  was  taken  nnder  the  Mai  of  hie 
office,  that  the  pemm  whose  name  la  anb- 
■crlbed  to  the  certificate  of  acknowledgment 
or  proof  was,  at  the  date  thereof,  such  offi- 
cer as  he  Is  therein  r^resented  to  be,  that  he 
is  well  acquainted  with  the  handwriting  of 
such  officer,  and  that  be  beUeves  the  signa- 
ture of  such  officer  to  be  genuine,  and  that 
the  deed  la  executed  and  acknowledged,  or 
proved  according  to  the  laws  of  auch  state 
or  terrltray."  Seas.  Laws  1856,  p.  80,  c.  81, 
H  4,  6.  Section  4  was  again  enacted.  In  the 
same  terms,  February  It^  1864.  Section  B 
was,  at  the  same  date,  again  enacted,  wltb 
the  following  changes:  In  place  of  the  worda 
"unless  wheu  taken,"  the  words  "except 
where  such  acknowledgment  la  taken"  were 
used;  and  also  the  words  "or  state"  were  In- 
serted after  the  word  "district,"  and  the 
words  "within  which  the  acknowledgment 
was  taken"  were  substituted  for  the  worda 
"within  which  It  was  taken."  Section  4  was 
again  enacted,  unchanged,  Febmary  12,  1866, 
and  section  6,  as  amended  Februaxr  18, 1865 
(the  amendment  we  hare  hereinbefore  no- 
ticed), W8B  also  again  oiacted  February  12, 
ISrna.  But  the  BecUon  in  regard  to  the  au- 
thentication of  a  emrvynxtee  acknowledged 
before  a  ewnmiaatoner  of  deeda  by  the  cer- 
tificate of  the  secretary  of  state  also  an>ear- 
ed  In  the  Berlsed  Statutes  of  1866  as  section 
41  of  chapter  43  therettf.  Sections  4  and  5, 
hereinbefore  referred  to,  were,  by  such  num- 
bers, sections  of  this  aame  chapter;  and 
there  was  the  same  conflict  between  the  pro- 
visions of  section  41  and  section  5  as  had 
existed  as  they  appeared  as  numbered  in 
prior  enactments,  subsequent  to  the  amend- 
ment of  section  5,  February  13,  1865,  as  here- 
inbefore noticed.  It  was  said,  hi  an  opin- 
ion In  Albertson  t.  State,  9  Neb.  429,  2  N. 
W.  742,  892.  In  which  this  court  considered 
the  question  of  a  conflict  between  differoit 
parts  of  sections  of  the  RcTlsed  Statutes  of 
1806:  "The  Revised  Statutes  of  1866  were 
passed  as  one  act,  and  In  such  case  the  well- 
known  rule  applies  that,  where  there  Is  an 
IrrecoDcilable  conflict  between  different  sec- 
tions or  parts  of  the  same  statute,  the  last 
words  stand,  and  those  which  are  in  conflict 
therewith  ar^  so  far  as  there  Is  a  conflict,  re- 
pealed." And  It  was  held,  "where  there  la 
an  Irreconcilable  conflict  between  different 
sections  or  parts  of  the  same  statute,  the 
last  words  stand,  and  those  in  conflict  there- 
with are  repealed."  Applying  this  rule  in  the 
case  at  bar,  the  section  now  numbered  86 
must  stand,  and  so  much  of  section  5  as  la 
in  conflict  therewith  must  be  held  to  be  re- 
pealed or  without  force. 

It.  Is  further  insisted.  In  this  connectioa,  by 
counsel  for  irialntiff,  that  the  second  section 
of  an  act  passed  June  13,  1867,  to  amend  sec- 
tion 38  of  chapter  43  of  the  Revised  Statutes 
of  1866,  entiUed  "Real  Estate."  now  section 
33,  c.  73,  Comp.  St,  and  a  part  of  sectlou 
4337  of  Cobbey's  Anncttated  Statutea  of  18d3, 


which  reads  aa  foUowa:  "All  acts  pwfonned 
in  pursuance  of  the  lawa  of  this  state  or  of 
the  laws  of  the  territtwy  of  Nebraska,  by 
commissioners  of  deeds  heretofore  appobnted 
by  the  governor  of  the  territory  of  Nebiaaka, 
shall  be  deemed  and  held  to  be  valid  and 
binding  in  law"  (Laws  1867  [Sp.  Seas.}  pu 
52,  fi  2),— has  made  binding  and  legalised  all 
deeds  acknowledged  befwe  commlsslMiets 
of  deeds  prior  to  Its  passage  and  the'  deed 
from  Lowe  to  Pleroa^  being  one  of  such,  waa 
thus  relieved  of  any  defect  which  may  have 
existed;  and,  further,  that  section  4  of  chap- 
ter 61  of  an  act  passed  In  1887,  which  section 
Is  now  section  4a  of  chapter  73  of  the  Com- 
piled Statutea  and  4328  at  Cobbey's  Anno- 
tated Statutes  of  1803,  and  which  reads  aa 
f(^WB:  "All  deeds  heretofore  eucuted  and 
acknowledged  In  accordance  ^th  the  provl- 
akma  of  this  act  shall  be  and  are  hereby  de- 
dared  to  be  legal  and  valid,"— waa  effectual 
In  curing  any  defect  which  may  have  existed 
In  the  authentication  of  fbe  deed  from  Lowe 
to  Pierce.  These  two  sections,  when  exam- 
ined, and  the  first  in  connection  with  the  pro- 
vlsicms  of  the  aectim  of  which  It  waa  enacted 
aa  amendatory,  It  Is  plain,  have  no  teterenee 
to  the  authentication  of  the  acts  or  deeda 
mentioned  In  them,  and  were  not  passed  with 
the  purpoae  in  view  of  reUeving  acts  per- 
formed or  deeds  acknowledged  before  com- 
mlsshmeni  of  deeds  of  any  defects  in  their 
authentication,  and  did  not  do  so  for  the  deed 
In  queetitm.  The  deed  served,  no  doubt,  to 
pass  the  tiUe  to  the  land  from  the  grantor  to 
the  grantee.  This  it  would  do  without  any 
acknowledgment  or  authentication.  But, 
lacking  the  certlflcate  of  the  aecretary  of 
state,  it  waa  not  entitied  to  be  used,  r^rd- 
ed,  or  read  In  evidence;  and,  if  recorded,  a 
certified  copy  of  It  as  so  recorded  could  not 
properly  be  received  In  evidence,  and  the  trial 
court  did  not  err  in  rejecting  It  when  offered. 
In  the  case  of  Hoadley  v.  Stephens  (see  opin- 
ion In  4  Neb.  431),  In  which  the  question  of 
whether  a  deed  executed  In  Virginia,  and  ac- 
knowledged before  a  Justice  of  the  peace 
there,  would  be  received  in  evidence  In  the 
courts  of  this  state  ^tfaont  further  authuti- 
cation,  ot  any  proof  that  It  was  executed  and 
acknowledged  according  to  the  laws  of  Ylr^ 
glnla,  sections  4  and  5  of  the  Statutes,  as 
hereinbefore  quoted,  were  referred  to,  and 
their  provisi(m8  applied,  and  it  waa  h^: 
"Where  a  deed  Is  executed  and  acknowledged 
In  another  state  before  a  commissioner  of 
deeds  of  this  state,  a  notary  public,  or  other 
officer  using  an  official  seal,  the  law  pre- 
sumes a  compliance  with  the  law  of  the 
place  of  execution,  and  no  further  authenti- 
cation Is  necessary.  But  In  all  other  cases 
there  must  be  attached  thereto  a  certlflcate 
of  the  clerk  of  a  court  of  record,  or  other  cer- 
tifying officer,  under  his  official  seal,  showing 
that  the  person  taking  such  acknowledgmoit 
was  the  officer  therein  represented,  that  be  is 
well  acquainted  with  his  handwriting,  that 
he  believes  his  tignature  toJie  genuine,  and 
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that  socfa  deed  i»  executed  bccot^k  to  t2ie 
laws  of  such  state."  Whether  the  proriBloiia 
of  section  S6  (as  it  was  then)  of  the  Genenl 
Statutes,  requiring  the  certificate  of  the  sec- 
retaty  of  state  to  be  attached  to  a  deed  ac- 
knowledged before  a  commlSBlon^r  of  deeds, 
was  considered,  we  cannot  say.  No  reference 
to  or  mention  of  It  was  made  In  the  opinion. 
It  follows,  from  the  views  herdn  expressed, 
that  so  much  of  the  mle  announced  In  the 
case  alluded  to  aa  effected  acknowledgments 
taksa  before  eommlsslonem  of  deeds;  must 
be  oTOTuled. 

A  c«tifled  copy  of  the  record  of  a  deed  ex- 
ecuted by  the  sheriff  of  Douglas  conn^,  pur- 
porting to  convey  the  title  of  Roe  well  Q. 
Pierce  to  Joel  3.  Smith,  was  ottered,  and, 
immediately  following  this,  a  certified  copy 
of  a  deed  which  recited  that  the  grantor's 
name  was  Joel  S.  BmKh,  and  by  the  ac- 
knowledgment he  was  stated  to  be  Joel  S. 
Smith,  but  Ihe  deed  was  executed  by  John  S. 
Smith.  This  offered  testlminiy  was  objected 
to,  and  the  objection  sostained;  and,  we 
think,  correctly.  It  was  clearly  not  compe- 
tent to  prove  a  conveyance  of  any  title  of 
Joel  S.  Smith  by  a  deed  signed  1^  John  S. 
Smith.  They  would  not  be  presumed  to  be 
the  same  persons.  Omcedlng,  for  tiie  pur- 
pose of  argnment,  that  the  titie  was  In  Joel 
S.  Smith,  conv^ance  ot  the  title  from  him 
to  a  grantee  could  not  be  proved  by  a  deed 
executed  by  John  S.  Smith,  In  the  absence 
of  proof  that  he  was  the  same  perscHi  as 
Joel  S.  Smith.  Ambs  v.  BaUway  Oo.  (Minn.) 
46  N.  W.  321,  and  eases  cited.  There 
was  offered,  br  plaintiff,  in  connection  with 
the  certified  copy  of  the  record  of  this  deed, 
a  certified  copy  of  the  record  of  an  affidavit. 
In  which  It  was  sought,  by  statements  there- 
in made,  to  show  that  the  deed  was  that  of 
Joel  S.  Smith,  and  had  been  executed  by  him, 
and  not  John  S.  Smith;  but,  on  objection, 
this  was  excluded.  In  this  action,  we  think, 
there  was  no  error.  It  was  the  record  of  an 
ex  parte  affidavit,  and  was  plainly  not  com- 
petent as  evidence  on  the  trial  of  a  cause  of 
this  nature. 

The  determination  of  the  further  question 
of  the  competency  as  evidoice  of  the  deeds 
attested  by  a  stockholder  of  the  grantor  or 
grantee,  and  acknowledged  before  a  stock- 
holder, is  not  necessary  to  a  decision  of  the 
case,  and  we  need  not  now  discuss  or  settle 
it.  If  it  was  error  to  exclude  the  deed.  It  was 
error  without  prejudice,  as  the  proof  of  the 
chain  of  title  was  broken  and  Incomplete  be- 
fore these  deeds  were  reached. 

There  Is  one  further  matter  of  complaint 
urged  In  behalf  of  plalntiCC,  viz.  that  the  trial 
court  erred  In  not  allowing  the  proof  offered 
to  ahow  that  the  defendants  were  In  posses- 
sion of,  and  claiming  a  right  to,  the  premises 
Involved  in  the  action,  under  and  by  virtue 
of  contracts  of  purchase  with  the  same  per- 
son or  company  under  whom  the  plaintiff 
claimed  titie,  or  that  the  source  of  titie  was 
a  common  (me.  It  will  be  remembered  that 


the  ease  had  been  tried  on  the  theory,  aa 
stated  by  counsel  for  plaintiff,  that  the  par- 
ties to  the  action  were  claiming  under  a  com- 
mon source  of  titie,  and  had  been  submitted 
to  the  court  and  a  decision  had  been  an- 
nounced on  tiie  conditims  as  established  by 
the  circumstances  and  facts  then  in  evidence 
and  before  the  court,  and  on  motion  of  plain- 
tiff the  case  had  been  reopened  for  tiie  hear- 
ing of  further  testimony  on  particular  sub- 
jects specifically  named,— to  prove  a  chain  of 
title  from  the  United  States,  and  to  ott&c  the 
original  deed  from  the  Omaha  Beal  Estate  & 
Trust  Company  to  the  Pleasant  Hill  Build- 
ing Association.  Full  onmtnnity  was  af- 
forded for  the  Introduction  of  the  matters  re- 
quested, and,  at  the  close  of  the  bearing  thus 
accorded,  the  offer  was  made  of  testlmtmy 
In  regard  to  the  contracts  of  purchase.  The 
oiMnlng  of  a  case  aft»  the  parties  thereto 
have  announced  the  closing  of  offers  of  testi- 
mcMiy,  at  the  Instance  or  request  of  either, 
for  the  offer  or  introduction  of  further  evi- 
dence, is  a  matter  which  rests  wholly  within 
the  discretion  of  the  trial  Judge;  but  it  should 
be  given  a  wide  range,  and  liberally  exer- 
cised in  cases  where  such  action  ■wUl  sub- 
serve the  due  administration  of  Justice  be- 
twem  litigants,  always  with  a  peopm  regard, 
however,  to  the  observance  and  enforcemoit 
of  settied  rules  and  laws  of  {sooedvre,  and 
an  orderly  ee«rae  of  business.  In  fall  view 
of  what  had  transpired  during  the  trial  of 
this  case,  and  tbe  stage  of  the  proceedings 
at  which  the  actim  at  the  court  against 
which  this  complaint  Is  directed  occurred,  we 
cannot  say  that  there  was  any  abuse  of  Its 
discretion  in  such  action,  calling  fOr  a  re- 
versal of  the  Judgments.  The  Judgm^ts  of 
tb§  trial  court  must  be  affirmed.  Affirmed. 


GBOESBBCE  v.  BENNETT  et  aL 
(Suprone  Court  of  Hfehlgui.    March  31.  1896.) 

CAK0ELUTI03C  Ot  PLSDOB— EVIDKfOB— SCFTI- 
CIEKCT— FlUDD. 

In  an  action  to  cancel  a  pledge  it  appear- 
ed that  complainaot  had  been  induced  to  execute 
a  pledge  note  for  an  amount  In  ezceM  of  the 
true  amount  owing  bj  him;  that  be  bad  been 
further  induced  to  pledge,  as  security  for  said 
note,  a  mortgage,  tbe  value  of  which  waa  largely 
in  exceu  of  tbe  amount  of  tbe  note,  giving  tha 

?icdgee  the  right  to  sell  tbe  mortgiige,  in  de- 
Bult  of  paymoit  the  note,  at  public  or  pri- 
vate lale,  without  notice.  It  appeared,  too,  that 
complainant  waa  a  man  of  little  education,  ig- 
norant, and  improvident  in  business,  and  of  a 
yielding  and  confiding  nature.  Held,  that  the 
evidence  justified  a  decree  canceling  the  pledge 
and  reducing  the  amount  of  the  note  to  tbe 
amount  actually  owing  by  complainant. 

Appeal  from  circuit  court,  Macomb  county. 
In  chancery;  James  B.  Eldredge,  Judge. 

Action  by  Henry  C.  Groesbeck  against  WD- 
llom  C.  Bennett  and  otbera  to  foreclose  a 
mortgage  and  cancel  a  pledge  of  such  mort- 
gage. There  was  judgment  for  plaintiff,  and 
defendants  appealed.  Afllrm^ 
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Byron  R.  EnUne,  for  appellantB.  ^num. 
Groesbeck  &  Roblnsoii,  for  appellee. 

LONQ.  C.  J.  TblB  blU  was  filed  to  fore- 
close  a  mortgage  upon  certain  real  estate  slt- 
ttate  In  Macomb  county,  and  to  eet  astde  and 
cancel  a  certain  pledge  of  the  same  mort- 
gage. The  proofs  were  taken  In  open  court, 
and  a  decree  of  foreclosure  entered,  together 
with  an  order  setting  aside  the  idedge.  From 
this  dcree  Jay  S.  Bennett  and  Ira  B.  Bennett, 
who  were  the  pledgees  named  In  the  pledge, 
appeat 

Hie  court  below  made  findings  of  fact,  with 
which  the  parties  appealing  seem  In  the  main 
to  be  satisfied,  but  contend  that  the  court 
was  tn  error  in  setting  aside  the  pledge,  and 
In  finding  too  small  an  amount  dm  to  the 
pledgees  therein.  The  facts  as  found  by  the 
court  are  sabstantlally  that  on  December  12, 
1803,  the  complainant,  being  the  owner  of 
about  107  acres  of  land,  entered  into  an  agree- 
ment with  John  H.  Barnes  to  sell  the  same 
to  him  at  the  price  of  fl25  per  acre,  l^s 
agreemuit  was  duly  recorded,  and  by  its 
terms  |10  was  paid  down  at  the  time  of  Its 
execotton,  $100  was  to  be  paid  November  18, 
1893,  «100  on  March  18th  and  $100  on  April 
18th  foUowlDg.  The  times  and  terms  of  the 
balance  of  the  payments  it  is  onnecessary  to 
state.  On  January  14,  ISdS,  Barnes  entered 
into  a  written  agreement  of  sale  of  the  prem- 
ises to  the  defendant  William  C  Bennett 
The  price  of  the  land  was  fixed  in  this  con- 
tract at  $175  per  acre.  Two  hundred  dollars 
was  paid  down,  and  payments  were  to  be 
made,  $200  in  30  days,  $4,000  in  00  days, 
when  a  deed  was  to  be  given,  and  a  mortgage 
taken  back  for  the  balance  of  the  purchase 
money,  payable  $5,000  on  or  before  3  years 
and  the  balance  on  or  before  5  years,  with 
Interest  at  6  per  cent,  annually.  On  Norem- 
ber  18th  this  contract  was  modified,  and  the 
purchase  price  of  the  lands  reduced  to  $150 
per  acre.  This  appears  to  haTe  been  in  con- 
sideration of  a  payment  of  $500  by  Bennett. 
In  this  agreement  reference  was  made  to 
the  contract  of  Barnes  with  complainant,  and 
it  was  agreed  that  on  payment  of  $2,275  by 
Bennett  to  Barnes  It  was  to  be  assigned  to 
Bennett,  and  Barnes  was  to  pay  the  $100  due 
the  complainant  March  18, 1893.  This  agree- 
ment between  Barnes  and  Bennett  was  sub- 
sequently changed,  and  he  agreed  to  accept 
$1,500  hi  lieu  of  ezacthig  $2,275.  In  April, 
1803.  Barnes  advised  the  complainant  that 
he  had  sold  the  land  to  Bennett,  and  notified 
him  to  meet  with  them  for  the  purpose  of 
preparing  the  deed.  Bennett,  at  thia  meeting, 
was  prepared  to  pay  the  complainant  the 
unpaid  part  of  the  $1,000  payment,  to  wit, 
$000,  and  to  pay  Barnes  the  $1,500  going  to 
him.  At  this  meeting  it  appeared  that  the 
lands  were  incumbered  by  mortgages  then 
beld  by  defendants  Ghapoton  and  Crittenden, 
apon  which  was  unpaid  $3,425;  and  it  was 
then  arranged  that  Bennett  should  go  to  Mt 
Clemens,  and  see  Chapoton  and  Crittenden, 


and  arrange  to  retnore  soeh  iBemnbrancea. 
Barnes  at  that  time  Indorted  an  assignment 
of  his  contract  with  compltinant  to  Bennett, 
and  Boinett  d^KMrtted  a  certified  check  In 
favor  of  Barnes  In  the  bank  In  escrow  to 
await  the  revolt  of  the  Inteniew  with  Chapo- 
ton and  Crittenden.  The  comfdainant  then 
made  a  deed  of  the  lands  to  Bennett,  wlUi  fan 
covenants  of  warranty,  and,  among  other 
things,  that  the  lands  were  firee  from  all  in- 
cambrances  whaterer;  the  consideration  be- 
liv  stated  In  the  deed  to  be  $16,050,  and  the 
nmnber  of  acres  115.  A  mortgage  at  tb« 
same  time  was  drawn  from  Bennett  to  the 
complainant  for  $2,375,  to  be  paid  <«  or  be- 
fore seven  years  from  date,  with  interest  at 
6  per  cent,  payable  annually.  With  thme  two 
papers  the  complaiaant  and  Bennett  went  to 
Mt  Clemens,  and  It  was  there  arranged  with 
Chapoton  and  Crittenden  that  complainant 
should  pay  Interest  upon  the  amount  due  to 
them  to  March  14.  1803,  and  give  them  bis 
notes  for  the  amount  of  their  claim,  to  draw 
lnt««st  from  March  14,  1803,  and  to  assign 
them  the  mortage  taken  from  Bennett  of 
$12^76  as  collateral  security  to  his  notes; 
This  arrangement  was  carried  out  and  com- 
plainant gave  Ghapoton  one  note  for  $1,525, 
due  In  six  months,  and  one  for  fliSOO,  due  In 
mie  year,  and  also  gave  Crittenden  one  note 
for  $700,  due  in  six  months,— all  drawing  in- 
terest at  7  per  cent  from  March  14,  1803; 
and  delivered  to  them  the  assfgnment  of  the 
mortgage  made  by  Bennett  as  collateral  se- 
curity. Bennett  paid  to  tii«  complainant  at 
that  time,  by  check,  $690,  and  from  which 
complainant  paid  to  Chapoton  and  Crittenden 
the  interest  on  the  amount  then  due  to  March 
14,  1808.  Complainant  claimed  in  the  court 
below  that  under  this  arrangement  he  was 
not  carrying  out  the  contract  with  Bames, 
but  was  selling  to  WHllam  G.  Bennett  pursu- 
ant to  a  new  arrangement,  made  on  their 
way  to  Mt.  Clemens,  by  which  Bennett  wss 
to  pay  him  at  the  rate  of  $150  per  acre:  th.it 
he  gave  the  notes  to  Chapoton  and  Critten- 
den and  assigned  the  $12,375  mortgage  really 
to  accommodate  Bennett,  who,  he  claimed, 
was  to  pay  the  notes  given  to  Chapoton  and 
Crittenden  as  a  part  of  the  purchase  price  of 
the  land,  and  that  Bennett  so  promised.  The 
court  found  against  the  complainant  upon 
that  proposition,  saying:  "It  is  hardly  possi- 
ble that  Bennett  would  have  paid  Barnes  the 
amount  he  did,— some  $2,200,— and  yet  pay 
complainant  $600,  and  give  a  mortgage  of 
$12,375,  and  pay  to  Chapoton  and  Crittenden 
$3,425,  aggregating  $18,690;  that  complain- 
ant at  that  time  must  have  understood  that 
he  was  to  deed  free  from  all  incumbrances, 
consequently  was  boTmd  to  provide  for  the  re- 
lease of  the  Chapoton  and  Crittenden  mort- 
gages." The  conclusion  reached  by  the  court 
below  on  this  question  was  that  the  parties 
were  carrying  out  the  contract  as  It  then  ex- 
isted between  the  complainant  and  Barnes,— 
that  is,  the  land  was  called  107  acres,  and 
the  purchase  price  $125  per  acre,— and  that 
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Chapoton  and  urittaiden  released  their  mort- 
gageB  and  took  tbe  mortgase  given  by  Ben- 
nett as  coUatnal  BBcuiity  to  complainant*a 
notes  for  tbe  purpose  of  clearing  the  premises 
of  tbat  Incombranee.  As  the  complainant 
did  not  appeal,  we  need  not  dlscnas  this  find- 
ing, as  tbe  defendants  tbemsehree  are  satis- 
fled  with  It  Some  time  after  this  arrange- 
ment w»s  made,  William  G.  Bennett  gare  to 
his  sons,  Jay  S.  and  Ixa  B,  Bennett,  doing 
business  ss  Bennett  Bros.,  three  mortgages, 
each  to  secnre  his  note  fw  |8|000.  One  of 
these  mortgages  was  given  on  this  land.  It 
is  cUlmed  by  Bennett  Bros,  that  WlUiam  C. 
Bennett  waa  indebted  to  thran  from  916.000 
to  $18»000,  and  that  he  waa  reoelTlng  advan- 
ces from  them;  that  these  mortgages  were 
given  as  blaniret  mortgages,  to  cover  what- 
ever debt  he  might  Incur  to  theoL  ^e  court 
below  found  this  to  be  the  fact  Some  time 
later,  the  Chapoton  and  Crittenden  notes  not 
being  paid,  and  just  before  their  matorityt 
Bennett  Bros,  purchased  them,  and  tb^  were 
Indorsed  ovor  from  ChajKiton  and  Cilttraiden 
to  Bnmett  Bros.,  wlthont  recourse,  Tiie 
m(»rtgage  of  f 12,857  was  also  asdgned  to 
them.  Defendants  Bennett  Bros,  claimed 
that  this  was  done  to  protect  their  Interest  as 
mortgagees  In  the  $8,000  given  tbem  WU- 
llam  O.  Bennett  After  Bennett  Bros,  had 
acquired  the  claims  of  Chapoton  and  Orltten- 
den,  William  C.  Bennett  commenced  suit  In 
the  Wayne  drcult  conrt  against  tbe  complain- 
ant  upon  these  notes.  Tbia  suit  Bennett 
Bros,  afterwards  discontinued,  claiming  tiiat 
William  0.  Bennett  bad  no  anthtaity  to  com- 
mence It  They  then  notified  the  conplain- 
ant  that  he  must  take  care  of  these  notes. 
William  O.  Bennett  appears  to  have  interest- 
ed falmsdf  for  Bennett  Bros,  to  Induce  the 
complainant  to  take  care  of  them,  and  was 
Informed  by  the  complainant  that  he  could 
not  do  so,  as  at  that  time  he  had  been  arrested 
for  carrying  on  a  saloon  business  without  a 
license  in  Detroit,  and  he  needed  $300  to  pay 
the  license.  A  meeting  was  then  arnuiged 
between  the  complainant  and  Bomett  Bros, 
and  William  C  Bennett  A  blank  form  of 
pledge  note  had  been  procured  1^  Bennett 
Bros,  prevlons  to  this,  and  the  compUUnant 
was  Induced  to  sign  such  ^edge  note,  whlcb 
reads  as  follows: 

"Detroit  June  8,  1894.  M.096.40.  Six 
months  after  date,  I  promise  to  pay  Jay  0. 
Bennett  and  Ira  B.  Bennett  or  order,  four 
thousand  nlnety-ftve  and  f orty-bundredtbs  dol- 
lars, with  Interest  at  eight  per  cent  per  an- 
num. Value  received.  [Slg.]  Henry  a  Qros- 
beck. 

"And  have  deposited  or  pledged  with  them 
a  certain  real-estate  mortgage,  dated  April  8, 
1803,  executed  by  William  C.  Bennett  of  De- 
troit Michigan,  to  me,  recorded  In  the  regis- 
ter's office  of  Macomb  county,  said  stete,  on 
the  same  day,  In  Liber  81  of  Mortgages,  at 
paxe  175,  as  security  thereto;  snd  1  hereby 
authorize  and  empower  the  said  Jay  &  Ben- 
nett and  lea  B.  Bennett,  In  the  event  of  noo- 


performance  of  this  agreement  to  sen  said 
mortgage  at  pnbUc  or  i»lvate  ssle  or  other* 
wise,  at  their  option,  and  without  further  no- 
tice to  me.  [1^]  Henry  O.  Qrosbeck. 
"Witness:  [Slg.]  Nelson  K.  Blddle" 
Tbe  court  below  found  that  this  pledge  was 
toe  a  coiuld«able  m«e  than  the  amount  dne 
on  the  Chapoton  and  Crittenden  notes  with 
the  f300  added  which  Bennett  Bros,  advanced 
that  day  to  comj^alnant  snd  the  court  says: 
"This,  on  the  hearing.  Is  claimed  to  have 
bem  made  up  of  unpaid  taxes  on  the  land, 
and  of  the  sums  of  $48  and  f  25  advanced  by 
William  C.  Bemiett  Tbe  nto  ot  interest  Id 
tbe  pledge  noie  Is  fixed  at  elg^  per  cent 
Complainant  testifies  that  at  the  time  the  rate 
read  to  him  was  seven  per  cent,  and  be  con- 
tends that  subscription  to  the  note  waa  not 
fully  read  to  him.**  The  court,  after  comment- 
ing upon  the  manner  in  which  this  pledge 
was  procured  with  Interest  at  8  per  cent,  and 
the  amounte  tbat  were  added  to  make  It 
14.066.40,  oMidudes  that  undue  advantage 
was  taken  by  Bennett  Bros.,  and  by  the  de- 
cree canceled  and  set  aside  the  pledge  note, 
awarding  sale  of  the  premlsea  undo-  the  mort- 
gage, but  directed  that  the  commlsstoner,  ont 
of  the  proceeds  of  such  sale,  pay  to  Bennett 
Bros,  tbe  amount  paid  by  them  to  Chapoton 
and  Grtttenden  for  the  notes,  with  Intoest  at 
7  per  cent  to  the  time  of  payment  over  to 
than  of  the  moneys  the  oommlsidoner;  and 
also  awarding  to  them  the  $300  advanced  to 
tbe  complainant  with  Intuest  at  7  per  cent, 
and  making  these  moneys  and  the  Interest 
thereof  a  lloi  upon  tbe  mortgage; 

The  only  contention  made  by  the  defendants 
Bennett  Bros,  is  that  tbe  court  waa  In  error 
in  setting  aside  and  canceling  this  pledge 
note^  and  refusing  to  give  them  ttw  full 
amount  thereof.  It  would  not  profit  any  one 
to  set  ont  the  testimony  In  full,  whbA  led  the 
court  to  that  condusion.  Tbe  testimony  was 
taken  in  open  court  and  that  court  had  an  oj^ 
pMtunlty  to  see  tiie  witnesses,  and  lodge  of 
their  truthfulness  or  untntthfalness;  and,  un- 
der tbe  circumstances,  was  able  to  Judge  of 
the  merito  of  the  controversy  aa  are  we.  We 
have  carefully  examined  the  testimony,  and 
from  it  and  surrounding  drcnm stances  and 
the  sltnatlw  of  the  parties  are  led  to  the  con- 
clusion that  the  conrt  below  was  correct.  The 
complainant  was  a  man  of  but  little  educa- 
tion, somewhat  Improvident  and  unaccustom- 
ed to  business  transactions.  Tbe  pn^perty 
had  come  to  him  from  bis  father,  and  he 
seems  wholly  incompetent  to  take  care  of  and 
protect  his  own  interest  We  feel  be  was 
overreached  In  giving  this  pledge  notew  The 
defendante  Bennett  Bros,  were  apparently 
men  of  large  btulnesB  experiaice,  and,  wltii 
the  defendant  William  O.  Bennett  were  able 
to  get-  bito  tbelr  possession  this  idedge  note, 
by  the  terms  of  which  they  had  a  right  to 
sell  at  public  or  private  ssle  this  mortgage  of 
$12,375,  which  was  well  secured,  without  any 
notice  whatever  to  complainant  It  is  appar- 
ent that  they  had  added  alarge  amount  to 
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these  notes  over  and  above  the  amount  actu- 
ally their  due.  The  decree  of  the  lower  court 
will  be  affirmed,  with  costs  of  both  courts  to 
the  complainant  The  otlier  Justice*  concur- 
red. 


CITY  OF  DETROIT  t.  DONOVAN,  Circuit 
Judge. 

(Supreme  Court  of  Michigan.   March  24,  1896.) 

Application  on  the  relation  of  city  of  Detroit 
against  J.  W.  Donovan,  Wayne  circuit  judge, 
for  writ  of  mandiunns  to  compel  defendant  to 
vacate  a  judgment  against  relator.  On  motion 
to  modify  an  order  granting  the  writ.  Denied. 

B.  T.  Prentis,  for  the  motion. 

PBR  CURIAM.  On  motion,  a  judgment 
whidi  was  enterec  nunc  pro  tunc  against  the  re- 
lator in  the  Wayne  circuit  court  was  set  aside 
by  this  court  on  February  25,  1896.  A  motion 
is  now  made  to  modify  this  order,  and  to  allow 
the  judgment  ti  sUnd  as  of  the  date  it  was  ac- 
tually  entered.  The  claim  Is  made  that,  unless 
this  be  allowed,  the  plaintiff  in  the  case  will  lose 
his  interest  on  the  judgment  from  the  date  of 
the  verdict  to  the  time  of  the  entry  of  the  judg- 
ment. We  see  no  difficulty  in  the  saving  of  the 
int«^  in  the  ento  of  a  new  judgment  The 
motion  must  be  denied. 


RYAN  v.  MEYER  et  aL 
(Supreme  Court  of  Michigan.   March  24,  1896.) 

PaAODULBST  CONVaVANCK  — HOMKSTBAD— ALLOW- 

ASCE  or  Claih. 
Where  a  husband  conveys  property  to 
his  wife,  the  moving  cause  being  to  place  it  be- 
yond the  reach  of  hla  creditors,  it  will  *be  sub- 
jected to  jodgments  against  him. 

Appeal  from  circuit  court  Isab^la  couDty, 
In  cbancery;  Peter  F.  Dodds,  Judge. 

Bill  in  aid  of  execution  b7  John  T.  Ryan 
against  Alexander  Merer  and  others.  From 
the  judgment  rendered,  defendants  appeal. 
Affirmed. 

Fancher  &  Sangster,  for  appellants.  Fran- 
cis N.  Dodda,  for  ai^MllM. 

MONTGOMERY,  J.  This  Is  a  bill  in  aid 
of  execution.  After  the  indebtedness  to 
<x»nplainaut  was  Incurred,  and  before  exe- 
cution was  issued,  defendant  Alexander 
Meyer  conveyed  to  his  wife,  Rosana,  120 
acres  of  land.  At  the  same  date  he  con- 
veyed to  George  Walter  another  40  acres  of 
land,  and  transferred  to  him  personal  prop- 
erty. The  transactions  with  Walter  are  not 
directly  involved,  except  as  matter  of  evi- 
dence bearing  on  good  faith.  The  defend- 
ants set  up  that  in  1871  defendant  Rosana 
Meyer  advanced  to  her  husband  $1,200, 
which  was  invested  in  land  In  Ohio;  that 
this  land  was  sold  two  years  later,  and  an- 
other piece  of  land  bought,  which,  after 
three  years  more,  was  traded  for  the  land 
<n  suit  and  $1,600  la  money;  that  the  deed 
to  this  last-mentioned  piece  of  properly  was 
taken  In  the  name  of  Alexander  Meyer  with 
the  express  understanding  and  agreement 
that  the  said  Rosana  Meyer  was  to  have  $3,- 


000,  wttb  Interest  thereos,  on  request  It 
should  be  stated  that  the  two  descriptloDs 
of  land  held  at  dUCermt  times  In  Ohio  were 
In  the  name  of  Alexander  Meyer.  We  are 
convinced  by  the  testimony  that  there  never 
was  any  sach  agreement  to  repay  Rosana 
Meyer  $3,000.  with  Interest  as  set  up  In  the 
answer,  or  to  pay  any  other  sum  than  the 
$1,200  with  interest;  and  this  conclusion  la 
based  upon  the  testimony  of  Alexander 
Meyer  himself  and  the  admission  of  Mrs. 
Meyer.  We  are  also  convinced  tliat  Ae 
transactions  were  not  in  good  faith.  The 
farm  was  fairly  worth  at  least  $5,000,  as  we 
find  from  the  testimony.  If  we  treat  the 
advance  of  $1,200  as  a  lien,  It  would  amount 
with  Interest  at  tlie  date  of  the  transfer,  to 
$2,866.  There  was  a  mortgage  of  $600  on 
the  place,  leaving  an  excess  of  indebtedness 
of  about  $1,600.  Defendant  contends  that 
the  homestead  might  have  been  transfer- 
red, and  that  creditors  could  not  complain. 
This  homestead  claim  Is  not  set  up  In  the 
answer,  and,  if  It  Is  to  l>e  treated  as  within 
the  Issue,  the  entire  transaction  occurring  at 
the  same  time  ought  to  be  considered;  and, 
from  the  testimony  of  George  Walters,  it 
appears  that  on  the  occasion  of  the  transfer 
of  the  property  to  him,  made  at  the  same 
time,  he  executed  to  defendant  Rosana  a 
mortgage  for  $500,  which,  with  the  excess  In 
this  property  over  the  homestead  valuation 
and  what  was  In  fact  due  Rosana,  would 
substantially  equal  the  claim  of  complain- 
ant We  think  the  purpose  of  placing  this 
property  beyond  the  reach  of  creditors  was 
the  moving  cause  of  the  transfer,  and  that 
the  circuit  judge  was  right  In  subjecting  the 
property  to  complainant's  levy.  The  decree 
will  be  affirmed,  with  costs.  The  other  Jus- 
tices concurred. 


HELLER  V.  CHICAGO  &  G.  T.  RT.  CO. 
(Supreme  Cour.  of  Michigan.   March  81,  1896.) 
Carkibks  — Livi-Btooe  Shiphbkts  — Nbglbct  Of 
Bhippsu  to  Sbnd  Casb  Takbu. 

1.  A  railroad  oonipany  does  not  assume  the 
common-law  duties  of  a  common  carrier  in  re- 
spect to  stock  shipped  over  its  line,  but  Ib  only 
bound  to  transport  the  same  with  ordinary  care 
and  skill,  and  with  reasonable  dispatch. 

2.  In  the  absence  of  a  special  contract  by 
a  carrier  to  look  after  stock  shipped  over  its  line, 
a  shipper  who  neglects  to  send  a  care  taker  with 
his  cattle  assumes  all  damages  caused  by  their 
unduly  crowding  and  injuring  one  another,  and 
that  which  reeulta  from  their  natural  restiveneas 
and  viciousness. 

3.  Where  a  declaration  contains  several 
grounds  of  negligence,  the  court  should  instruct 
the  jury  as  to  those  on  which  alone  recovery 
may  be  had,  and  eliminate  the  others. 

Error  to  circuit  court,  Saginaw  county; 
Robert  B.  McKnlgbt  Judge. 

Action  by  Gustav  Heller  against  the  Chica- 
go &  Grand  Trunk  Railway  Company  for  in- 
jury to  cattle  shipped  over  defendant's  road. 
From  a  judgment  for  plaintiff,  defendant 
brings  error.    Reversed.     ^  . 
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PlalnttlTB  firm,  of  which  be  in  the  snrrlvor, 
pnrehssed  some  cattle  at  the  stock  yards  In 
Chicago.  His  agent  ordered  a  car  from  the 
defendant  company  In  'vrtitch  to  ship  them. 
The  car  was  furnished,  and  was  S3  feet  long 
and  8  feet  wide  upon  the  Inside.  Into  this 
car  were  loaded  2i  steers,  weighing  ^,800 
pounds,  or  1,075  pounds  each.  The  defend- 
ant was  not  responsible  for  the  loading.  Plain- 
tier  could  put  In  as  many  or- as  few  cattle  as 
he  chose.  The  car  was  to  be  shipped  over  the 
defendant's  road  to  Flint,  Mich.,  and  fcom 
thence  orer  the  FUnt  &  P6re  Bfarqnette  Rail- 
way to  Saginaw.  The  osnal  time  for  the 
performance  of  the  Jonmey  was  from  24  to  82 
hours.  The  loaded  car  was  thai  delivered  to 
the  defendant  for  transportation.  The  train 
consisted  of  H  cars,  the  others  being  Itwded 
with  bogs.  The  car  left  Chicago  at  2:80  p. 
m,,  March  14th.  and  reached  Saginaw  at 
4:1S  a.  m.,  March  16tb.  Plaintiff  furnished 
no  man  to  accompany  the  cattle  and  take  care 
of  them  on  the  route.  The  train  was  supplied 
with  ah-  brakes,  the  same  as  are  In  use  on  pas- 
senger trains,  so  that  stc^  and  starts  could 
be  made  with  as  little  Jar  or  Jerk  as  possible. 
On  arriving  at  a  station  called  "Haxlitt  Park." 
toward  noon  of  tbe  IStli,  the  conductor  discov- 
ered that  three  of  tbe  cattle  were  down,  and 
that  they  all  appeared  restless  and  uneasy. 
He  teatlfled  that  the  car  was  overloaded,  that 
he  wired  tbe  superintendent  fbr  a  larger  car, 
and  asted  for  Instructiona.  On  arriving  at 
Baucntft,  10  mtles  fnrOier.  about  noon,  in  obe> 
dlence  to  Instructions,  this  car  of  cattle  was 
sidetracked,  tbe  cattle  taken  out,  watered,  fed, 
and  rested  11  hours,  a  larger  ear  fumlslied, 
the  cattle  loaded  In  It,  and  the  Journey  com- 
pleted. Before  arriving  at  Bancroft  one  steer 
bad  died.  His  body  was  removed,  and  It  was 
reloaded  In  tbe  large  car  With  the  other  cattle, 
and  shipped  to  Saginaw.  The  cattle  were  de- 
livered in  bad  condition,  their  flesh  bruised, 
some  ribs  broken,  and  one  dead.  Plaintiff 
brongbt  suit  to  recover  damages  for  the  la- 
jury,  and  obtained  a  verdict  of  9150.  The 
declaratifm  contains  six  counts,  some  based 
upon  the  common-law  liability  of  the  defend- 
ant as  a  common  carrier,  and  others  based 
upon  alleged  negligence.  Tbe  court.  In  Its  In- 
structions, elimiaated  tlie  counts  as  to  the 
common-law  liabillly,  and  left  It  to  We  Jury 
to  determine,  under  the  first  two  counts, 
whether  the  defendant  was  guilty  of  negli- 
gence which  caused  tbe  injury.  These  two 
counts  are  substantially  the  same.  On  ac- 
count of  the  Importance  of  the  case,  we  quote 
the  allegation  of  negligence  In  fulL  It  Is  as 
follows: 

"Tet  the  8aIddefendant,notregarding  Its  said 
duty  In  that  belialf,  did  not  carry  and  convey 
said  cattle  in  said  car  of  said  defendant  from 
said  Chicago  to  said  Saginaw,  with  such  rea- 
sfmable  dispatch  and  care,  and  did  not  feed, 
water,  and  properly  care  for  tbe  same,  but 
wholly  failed  and  neglected  to  do  so.  /That 
said  cattle,  after  being  so  placed  in  said  car 
at  said  Chicago  at  said  time,  to  wit,  7  o'clock 


in  tbe  forenoon  of  the  14th  day  of  Mnrdi,  1893,. 
were  carried,  and  said  car  was  hauled,  negli- 
gently, and  with  such  want  of  reasonable  care 
and  dispatch,  by  said  defendant,  from  said 
Chicago  to  said  8a«Inaw,  that  said  car  did  not 
arrive  at  sold  Saginaw  until,  to  wit,  10  o'clock 
in  tbe  forenoon  ot  tbe  16th  day  of  March.  1883; 
and  that  said  defendant,  contriving  and  will- 
fully intending  to  injure  and  defraud  the  said 
Gnstav  Heller,  surviving  partner  of  Mafy  Hu- 
l>ert  and  Gustav  Heller,  as  aforesaid,  negli- 
gently and  carelessly,  and  without  reasonable 
dispatch,  hauled  said  car,  containing  said  cat- 
tle, from  said  Chicago  to  said  Sagiuaw,  with- 
out devoting  any  care  or  attention  to  said  cat- 
tle whatever,  without  food,  water,  change  of 
position,  or  care.  Said  cattle  bad  not  been 
fed  or  watered  since  leaving  said  Chicago  aa 
aforesaid,  and  could  not  owing  to  tbeir  po^- 
tloa  in  said  car,  lie  down.  Tbat  the  weather 
dnring  all  of  said  time  was  extremely  cold. 
That  said  cattle  were  continuously  in  said 
car  from  said  7  o'clock  of  the  forenoon  of  said 
14th  day  of  March,  1893,  until  10  o'clock  In 
the  forenoon  of  the  16tfa  day  of  March,  1893, 
without  food,  water,  care,  or  opportunity  to 
lie  down,  and  without  adequate  protection 
from  the  extreme  cold,  and,  owing  to  their 
number,  were  during  all  tttat  time  in  a  cramp- 
ed and  uncomfortable  position  In  aald  car; 
and  tbat  said  cattle,  by  reason  of  such  neg- 
lect and  delay  In  transportation  as  aforesaid, 
and  want  of  food,  water,  and  care,  and  long 
confinement  in  said  car  in  said  cramped  and 
uncomfortable  position,  and  wltliout  any  fbult 
or  negligence  on  tlie  part  of  said  Gnstav 
Heller,  surviving  partner  of  the  said  Mary 
Hubert  and  Gustav  Heller,  snfTered  greatly 
thereby,  and  became,  by  reason  of  said  cold 
weather,  want  of  food,  water,  room,  and  care, 
sick,  sore,  lame,  weak,  bruised,  jammed,  gor- 
ed, ribs  broken,  and  disordered,  and  so  re- 
mained for  a  long  space  of  time,  to  wit,  from 
thence  hitherto,  and  became  and  were  greatly 
reduced  in  value.  And  by  reason  of  the  neg- 
lect and  delay  of  defendant  In  transporting; 
said  cattle  as  aforesaid,  and  tbe  sickness  and 
snflfering  occasioned  by  the  delay,  and  by  said 
cold  and  want  of  food,  water,  and  care  as 
aforesaid,  one  of  said  catQe  of  and  belonging 
to  said  Gustav  Heller,  sorvtvlng  partner  of 
said  Mary  Hubert  and  Gustav  Heller  afore- 
said, and  of  tbe  value  of  was  found  dead 
when  said  car  arrived  at  Sa^naw  as  ofbresaid. 
Six  other  cattle  were  badly  bruised  all  over, 
jammed,  gored,  and  their  ribs  broken  and 
damaged  to  the  extent  of  $180.  Thirteen  oth- 
ers were  jammed,  bruised,  gored,  and  lacerat- 
ed, and  in  a  weak,  damaged,  and  dying  condi- 
tion, and  damaged  to  tbe  extent  of  $136." 

The  t&ct  la  estaUlshed  belond  controversy 
that  it  is  customary  for  shippers  of  live  stock 
to  send  a  man  with  the  train  to  look  after 
their  cattle,  to  keep  them  npon  their  teet,  and 
to  attend  to  watering  and  feeding  them.  No 
neglect  Is  shown  in  the  management  of  the 
train,  unless  it  Is  to  be  Inferred  from  the  fact 
of  tbe  Injury  to  the  anlmals-^Tbere  was  do 
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■ct^Ustoo,  and  thow  In  cbatge  of  tbe  tmln  tes- 
tified tliat  it  was  run  in  tbe  usual  manner, 

and  without  accident,  from  Cliica«o  to  Flint 

L.  C.  Stanley  \e.  W.  Meddaugh  and  Geer 
A  WilUams.  of  counsel),  for  appellant  Fer- 
dinand Brucker  and  Chauncey  B.  Gage,  tor 
appelle& 

GHAKT,  J.  (after  stating  the  facts).  It  ts 
of  Importance  to  stats  what  grounds  of  neg- 
ligence are  set  forth  In  the  declaratton. 
They  are  aa  follows:  U)  Delay  in  transit; 
(2)  failure  to  feed,  wat^,  and  properly  care 
for  them;  (3)  In  keeping  them  in  the  ear 
ttom  7  o'clock  on  Uarcta  14th  until  10  o'clock 
on  March  16th,  without  food,  water,  care,  or 
opportunity  to  lie  down,  and  without  ade- 
quate protection  from  the  cold;  (4)  placing 
them  in  the  car  in  a  cramped  and  uncom- 
fortable position.  The  declaration.  In  sum- 
ming up  the  cause  of  the  injury,  states  ttuit 
It  was  "occasioned  by  the  delay,  and  by  said 
cold,  and  waot  of  food,  water,  care,  and 
room."  Upon  these  allegations,  w  aome  of 
them,  must  rest  the  plaintiff's  right  of  re- 
■covery. 

We  will  first  note  those  which  must  be 
eliminated:  (a)  FlaintlfT  suffered  nothing  by 
delay,  and  did  not  upon  tbe  trial,  and  does 
Dot  uow,  ask  recovery  upon  that  basis.  The 
cattle  were  not  kept  in  the  car,  as  charged, 
but  were  removed  and  fed  and  watered  with- 
in the  time  required  by  the  interstate  com- 
merce law  of  the  United  States.  Eev.  St 
U.  S.  I  43S6.  They  were  properly  watered 
and  fed.  Those  in  charge  of  tbe  cattle  at 
Bancroft  so  testified.  There  is  no  evidence 
to  the  contrary,  and  nothing  to  Impeach  the 
wituesses.  (b)  He  cannot  recover  for  want 
of  room.  If  tbe  car  was  overloaded,  this 
was  his  own  fault  Plaintiff  conceded  this, 
and  claimed  that  the  car  was  not  overloaded. 
The  court  properly  Instructed  the  jury  that, 
if  overloading  was  the  cause  of  the  injury, 
plaintiBE  could  not  recover,  (c)  Defendant 
was  not  respousiUe  for  any  injury  from  tbe 
cold  weather,  nor  was  there  any  evidence 
that  the  cattle  suffered  from  tbe  cold. 

There  is,  therefor^,  left  only  tbe  question 
whether  tbe  defendant  performed  its  duty  in 
properly  caring  for  tbe  animals,  for  want  of 
care  la  the  only  basis  upon  which  a  recovery 
can  be  had.  It  is  not  alleged  or  claimed  that 
there  was  negligence  in  tbe  management  of 
tbe  train.  This  brings  us  to  the  Important 
'QtieBtlona:  What  risk  did  plaintiff  assume? 
And  what  duty  did  defendant  owe  to  plain- 
tiff in  tbe  care  of  the  property  committed  to 
it  for  transportation?  The  court  Instructed 
tbe  Jury  that  the  defendant  was  not  liable 
as  a  common  carrier.  Such  has  been  the 
rule  In  this  state  for  the  last  25  years.  Ball- 
road  Co.  V.  McDonough,  21  Mich.  105.  The 
able  (pinion  in  that  caMe  was  written  by  tbe 
late  Mr.  Justice  Cbristiancy,  and  is  exhaust- 
ive in  both  its  reasoning  and  the  authorities 
■cited.   Wbile  It  la  usually  sufficient  to  re- 


ter  to  tbe  authority,  yet  the  reason  ttwre 
given  is  so  cogent  and  forciUe  In  its  apidica- 
tion  to  this  case  that  I  am  oonstrolned  to 
quote  parts  of  It:  "Animals  iiave  wants  of 
their  own  to  be  mppUed;  and  this  is  a  mode 
of  conveyaace  at  whidi,  from  th^  nature 
and  habits,  most  animala  InatiDctiTaly  revolt; 
and  eatUe  especially,  crowded  In  a  dmae 
mass,  frightened  by  the  noise  of  tbe  engine, 
the  rattling,  jolting,  and  frequoit  concna- 
siona  of  tlie  cars,  in  their  frenzy,  injure  eadi 
other  by  trampling,  {longing,  goring,  or 
throwing  down;  and  frequoitly,  on  long 
routes,  th^  strength  exhausted  by  hunger 
and  thirst,  fatigue,  and  fright  tbe  weak 
easily  fall  and  are  trampled  upon,  and,  un- 
less helped  up,  must  soon  die.  Hoga,  also, 
swelter  and  perish.  It  is  a  mode  of  trana- 
portatlon  which,  but  for  its  necessity,  would 
be  gross  cruelty,  and  Indictable  as  such. 
Tbe  risk  may  be  greatly  lessened  by  care 
and  vigilance,  by  feeding  and  watering  at 
proper  intervals,  by  getting  up  those  that 
are  down,  and  otherwise.  But  this  Imposes 
a  degree  of  care  and  an  amount  of  labor  so 
different  from  what  ia  required  in  reference 
to  other  kinds  of  property  ttiat  I  do  not  think 
this  kind  of  pr<^erty  falls  within  tbe  reasons 
upon  whicli  tbe  common-law  liability  of  com- 
mon carriers  was  fixed."  The  court  further, 
in  discussing  what  these  carriers  would  nat- 
urally do  If  they  were  common  carrlera,  or 
held  tbems^ves  out  as  such,  said  that  they 
(the  carriers)  "must  employ  a  corps  of  men 
skilled  In  tbe  care  and  management  of  stock, 
a  business  quite  foreign  in  its  character  from 
that  of  operating  a  railroad,  and  that  they 
must  make  many  other  jirovislons  to  guard 
against  Injury  and  risk  which  are  not  re- 
quired for  other  prt^rty  generally  trans- 
poi-ted  by  railroads.  Now,  we  must  shut 
our  eyes  to  what  Is  notorious  to  all  business 
men.  or  we  must  take  Judicial  notice,  as  I 
think  we  are  bound  to  do,  that  this  Is  not 
tbe  mode,  and  such  are  not  the  principles, 
upon  which  this  great  and  rapidly  increasing 
business  of  transporting  live  stock  to  an 
Eastern  market  is  generally.  If  at  oil,  done 
upon  the  railroads  of  this  state  (if,  in  fact, 
in  any  other  of  the  Western  states).  I  think 
we  arc  also  iMund  to  know  that  If  this  busi- 
ness were  done  in  this  mode  and  upon  these 
principles,  and  could  be  done  In  no  other 
way,  and  tbe  railroads  were  to  be  held  re- 
sponsible as  Insurers  for  all  damages  not 
caused  by  the  act  of  God  or  tbe  public  ene- 
mies (which  ts  strictly  tbe  common-law  lia- 
bility), or  by  the  viciousness  of  some  particu- 
lar animal  or  animals  In  the  mass,  which 
would  be  a  ludicrous  distinction  applied  to 
a  car  load  of  cattle,  or  for  all  such  as  might 
be  prevented  by  human  agency,  the  railroad 
companies,  to  indemnify  themselves  agalnat 
such  risks  and  tbe  extraordinary  expenses 
of  this  mode  of  doing  the  business,  must,  of 
course,  demand  a  much  higher  freight;  and, 
if  they  can  l>e  compelled  to  carry  at  all  In 
tbis  way,  they  must  provide  themselTps  with 
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all  the  coDTenlences  I  bave  mentioned,  and 
on  hand  a  special  corps  of  experienced 
8to<^nien;  and,  being  compelled  to  keep 
them,  and  having  gone  to  the  expense  of  the 
necessary  convenleneea,  It  wonld  then  be  for 
their  Interest  to  charge  the  higher  frelgtit 
In  all  esses,  and  refuse  to  cnrry  upi>n  nny 
other  terms.  And,  in  this  nmuner,  those 
who  would  prefer  to  take  the  care  and  risk 
upon  tbemselTCs  for  a  lower  freight  woald 
be  deprived  of  tlie  opiiortiinlty.  The  law 
of  common  carriers  Is  founded  mainly  upon 
considerations  of  public  policy,  and  these 
considenttloiiB,  therefore,  should  not  be  over- 
looked. On  the  oth«r  hand.  If  the  drover, 
with  a  sufficient  force  of  bis  own  men,  ex- 
perienced In  the  proper  managemoit  of  the 
cattle,  goes  upon  the  same  train  free  of 
charge,  In  a  drover's  car,  provided  for  that 
purpoee,  and  has  the  entire  charge,  care,  and 
management  of  the  cattle,  and  the  responsi- 
bility for  care  and  Injury  Incident  to  that 
mode  of  transportation,  the  company  only 
furnishing  the  proper  ears  and  motive  power, 
and  being  responBlble  only  for  their  suffi- 
ciency, and  the  proper  mode  of  making  up 
and  running  the  train,  it  Is  manifest  there 
win  be  much  less  liability  to  Injury  or  loas, 
and  that  the  companies  can  afford  to  carry 
the  cattle  at  greatly  reduced  rates.  Tlils, 
undoubtedly.  Is  the  mode,  substantially,  hi 
which  this  branch  of  business  is  carried  on 
generally  upon  the  railroads  of  this  state, 
and  probably  other  Western  states,  so  far 
as  relates  to  the  transportation  of  cattle  to 
an  Eastern  maifeet,— sometimes  by  special 
contract,  setting  forth  the  terms,  as  In  a  UU  ' 
of  lading,  receipt,  or  ticket,  and  sometimes 
only  by  the  uniform  course  of  business  as 
adopted  by  the  company,  and  acted  upon  by 
their  onployers."  Plaintiff  assumed  all  the 
ordinary  risks  of  transportation  and  all  In- 
jury which  resulted  from  the  cramped  and 
crowded  condition  of  the  cattle,  from  their 
restlveness,  vicionsness,  exhaustion,  hunger, 
and  thirst  during  their  transportation,  and 
also  from  the  jars  and  concusslona  incident 
to  starting  and  stopping  the  train.  The  de- 
fendant owed  the  duty  to  transport  the  car 
and  Its  contoits  with  ordinary  prudence, 
skill,  and  care,  and  with  reasonable  dispatch. 
It  was  understood,  and  was  a  part  of  the 
contract,  that  the  car  was  to  be  transported 
within  the  usual  time  of  from  24  to  32  boura, 
and  that  the  defendant  was  under  no  obliga- 
tion to  unload,  water,  and  feed  the  cattle  If 
transported  within  that  time.  Upon  ascer- 
taining that  plaintiff  had  no  one  In  charge 
of  the  cattle.  It  would  undoubtedly  have  been 
thQ  duty  of  the  defendant  to  unload  and  wa- 
ter and  feed  them  when,  from  any  cause, 
it  was  unable  to  transport  and  deliver  them 
within  the  usual  time.  The  defendant,  up- 
on ascertainiQf;  the  condition  of  the  cattle 
(whether  because  the  conductor  found  that 
he  could  not  deliver  them  within  the  usnal 
time,  or  not,  is  Immaterial),  unloaded  and 
took  care  of  the  cattle  In  a  proper  manner. 


RBPORTEB,  YoL  OfL  (Mich. 

In  doing  this  It  pofonned  Its  eaar»  doty 
towards  the  plaintiff. 

The  court  Instructed  the  jury  that  the  cus- 
tom of  the  tUdpper  to  send  ft  care  taker  was 
univffisal,  Oiat  It  was  established  beyond  con- 
trovmy,  that  It  applied  to  this  case,  that  It 
became  a  part  of  the  contract,  and  that  plain* 
tiff  was  bound  by  IL  The  court  failed  to  In- 
struct the  jury  as  to  the  effect  of  this  cu»- 
tom.  The  plaintiff  assumed  all  those  risks 
and  injuries  resulting  from  his  failure  to  com- 
ply with  ttils  custom  to  send  a  care  taker- 
One  of  the  principal  reasons  why  some  one 
should  be  employed  to  keep  constant  watch 
of  animals,  while  In  tbese  cars,  Is  that  It  Is 
dangerous  for  <me  to  lie  down.  It  Is  there- 
fore necessary  that  all  be  kept  standing,  and. 
If  one  gets  down,  that  he  ahould  be  gotten  up 
as  soon  as  possible.  Tb»  danger  from  one 
lying  down  is  apparent  He  Is  apt  to  be 
trampled  upon,  bis  flesh  bruised  and  bones 
broken,  and  he  Is  also  a  comrtant  menace  to 
those  who  are  standing.  Tlie  pWntlff  not 
only  did  not  send  such  a  can  taker,  bnt  be 
did  not  request  the  defendant  to  assume  such 
care,  did  not  notify  It  that  he  was  sending 
no  care  taker,  nor  request  Its  agents  In  charge 
of  the  train  to  aerclse  any  supervision  <m: 
care  over  them.  He  therefore  assumed  all 
the  risks  from  the  failure  upon  his  part  to 
comply  with  the  custom.  This  custom  was 
recognized  by  this  court  as  early  as  1S67. 
McMlUan  v.  BaUway  Co.,  16  Ulch.  109.  Thv 
condnctw  and  bmkemen  of  this  train  had  otb- 
er  c(Histant  and  Important  duties  to  perform 
In  its  management.  To  Impose  upon  them 
the  additlcmal  duty  of  looking  after  24  cars 
of  live  stock,  and  to  see  that  the  animals  were 
kept  In  proper  condition  and  position,  would 
be  unreasonable,  and  not  a  duty  assumed  by 
this  defendant  The  rates  of  transportation 
are  fixed  with  a  view  to  the  universal  cus- 
tom that  the  shipper  must  perform  this  duty 
If  be  desires  it  to  be  performed,  or  make  a 
special  contract  with  the  carrier  to  do  so. 
Kimball  V.  Railroad  Co..  26  Vt  25a  Now,  it 
Is  evident  that  such  a  care  taker  could  have 
watched  these  cattle,  and  prevented  this  In- 
jury, whether  they  were  overloaded  or  not 
For  this  neglect  the  plaintiff  alone  Is  responsi- 
ble, and  it  bars  his  recovery.  In  German  v. 
Railroad  Co.,  88  Iowa,  127,  the  defendant 
was  held  liable  because  It  shipped  some  of 
the  plaintiff's  cars  without  notice  to  him,  and 
thus  prevented  talm  from  accompanying  tbem 
as  he  Intended.  The  defendant  was  properly 
held  liable  for  not  taking  the  care  which  the 
owner  would  have  taken,  had  he  not  been 
prevented  from  occupying  the  train. 

It  is  Insisted  by  the  defendant  that  this  car 
was  overloaded,  that  this  caused  the  Injury, 
and  that  such  overloading  was  negligence 
per  se.  As  already  shown,  the  plaintiff  alone 
was  responsible  for  the  manner  of  loading. 
Nine  witnesses,  experienced  In  the  transpor- 
tation of  cattle,  testlfled  that  the  car  was  over- 
loaded. The  plaintiff,  his  agent  who  shipped 
tbem,  and  two  other  witnesses  gave  their 
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oplnloiu  that  tbe  car  was  not  oreiicNided.  Tbe 
plaintiff  admitted  that  It  would  bare  been 
Impossible  to  get  another  animal  In  the  car. 
One  of  plalntUTs  witnesses  had  had  experi- 
ence from  1871  to  1876,  In  the  snmmer  time, 
in  shipping  and  driving  cattle  in  the  Indian 
Territorj.  His  lmpreBsi<Mi  was  that  the  can 
which  were  then  used  were  33  feet  long,  but 
he  said  he  might  be  mistaken.  He  would  not 
say  that  even  27  cattle  were  too  many  to  put 
in  such  a  car.  He  also  testified  that  It  would 
be  dangerous  to  ship  cattle  without  some  one 
In  charge  of  them.  The  conductor,  upon  In< 
vesUgation,  determined  that  the  car  was  too 
small,  and  put  hla  company  to  the  expense  of 
sending  a  larger  one  with  which  to  complete 
the  Journey.  Aside  from  the  opinions  of  th< 
witnesses,  the  fact  Is  that,  when  these  cattk 
were  placed  in  the  customary  manner,  cross- 
wise of  the  car,  each  one  had  only  16^  Inches 
In  which  to  stand,  and  that,  whether  stand- 
ing crosswise  or  In  any  other  manner,  each 
animal  had  but  11  square  feet  of  room.  It 
requires  the  opinion  of  no  witness  to  inform 
us  that  each  animal  was  more  than  16^ 
inches  In  thickness,  and  ttiat  they  could  not 
stand  In  this  crowded  condition  without  their 
ribs  being  compressed  within  a  space  less 
than  their  natural  limits.  Animals  so  situat- 
ed are  completely  helpless,  and  the  weaker 
ones  must  soon  become  exhausted,  and  fall 
down.  One  had  died,  and  the  two  others 
which  were  down  lay  apparently  lifeless,  be- 
fore they  had  been  in  transit  24  hours. 
Speaking  for  myself,  I  do  not  hesitate  to  say 
that  such  loading  was  negligence  per  se,  and, 
under  the  laws  of  this  state,  would  be  in- 
dictable aa  cruelty  to  animals.  Inasmuch, 
however,  as  the  determination  of  this  ques- 
tlon  is  not  essential,  and  some  of  my  brethren 
are  of  the  opinion  that  there  was  a  conflict  of 
evidence,  which  was  proper  for  the  deter- 
mination of  the  Jury,  we  do  not  pass  tipon 
it  Under  the  case  made  by  the  evidence,  the 
court  should,  as  requested,  have  directed  a 
verdict  for  the  defendant 

It  Is  contended  that  It  was  negligence  for 
the  defendant  to  place  the  body  of  the  dead 
steer  In  the  car  at  Bancroft,  and  that  injury 
resulted  from  this  act.  It  is  evident  that 
most  of  the  Injury  was  done  before  the  M'lg- 
Inal  car  reached  Bancroft,  and,  as  already 
stated,  the  plaintiff  was  responsible  for  this. 
It  is  impossible  to  determine  what,  if  any. 
Injury  was  caused  after  the  car  left  Ban- 
croft. If  this  act  was  negligence,  It  was 
clearly  the  duty  of  the  plaintiff  to  show  wliat 
Injury,  If  any,  resulted  therefrom.  He  could 
not.  In  any  event,  recover  for  an  Injury,  part 
of  which  was  caused  by  his  own  neglect, 
without  showing  that  which  resulted  from  de- 
fendant's subsequent  negligence.  No  such 
act  of  negligence  is  alleged,  and  queere 
whether  he  can  recover  without  alleging  it. 
Plaintiff  knew  the  position  of  this  dead  ani- 
mal In  the  car  when  delivered,  and,  know- 
ing It,  there  la  much  force  In  the  position 
that  he  should  have  aliped  it 


In  the  event  of  a  new  trial.  It  Is  proper 
to  note  some  other  errors  that  were  commit- 
ted, upon  the  basis  that  a  case  may  be  made 
which  should  be  left  to  the  Jury.  The  court 
failed  to  instruct  the  jury,  as  it  should  have 
dme,  what  acts  charged  In  the  declaration 
shonid  be  eliminated  from  their  considera- 
tion. The  court  left  It  to  the  Jury  upon  the 
general  statement  that  the  defendant  was  lia- 
ble "if  it  did  not  give  that  care  to  the  cattle 
which  it  should  hava  given,  and  did  not 
handle  thMo  with  that  degree  of  care  to  con- 
vey them  safely  and  without  injury." 
Where  a  declaration  contains  several  grounds 
of  negUgence.  It  is  the  duty  of  the  court  to 
Instruct  the  Jury  as  to  those  upon  which, 
alone,  recov«y  can  be  based,  and  to  elimi- 
nate the  ottien.  The  court  should,  as  re- 
quested, hA.ve  instructed  the  Jury  that  the 
defendant  did  not  undertake  to  render  the 
additional  service  of  watching  and  starting 
the  cattle  up,  so  as  to  prevent  any  sinking 
down  and  getting  under  the  feet  of  the  oth- 
ers, or  prevent  their  unduly  crowding  and 
injuring  one  another;  that  plaintiff  assumed 
any  damage  or  loss  that  might  be  occasioned 
by  want  of  an  attendant,  and  also  all  that 
resulted  from  the  nature,  restiveness,  and 
vldousness  of  the  animals.  Hie  Judgment 
must  be  reversed,  and  a  new  trial  ordered. 

LONG,  a  J.,  and  HOOKER  and  MOORE, 
JJ.,  concurred  with  GRANT,  J.  MONT- 
OOMBRY,  J.,  concurred  in  the  result 


TYLER  T.  NELSON. 

(Supreme  Court  of  Michigan.   March  SI,  1896.) 

Rbvibwos  Appeal— Objbctioxs  hot  Raised  Be- 
low—Evi  DBKCB— NbGLIO  BNOB— GOBTXIB- 

OToar  NEOLioEHoa. 

1.  An  objection  to  the  suffidoicy  of  the  dec- 
laration cannot  be  raised  for  the  first  time  on  ap- 
peal. 

2.  Where  it  appeared  that  defendant,  who 
was  approaching  riointlff  Id  a  buggy  on  the  op- 
posite side  of  the  road,  drove  across  and  ran  into 
the  latter's  horsf.  evidence  as  to  nrevioiis  111 
feeling  on  defpndnnt's  part  towards  plRintlff,  and 
aa  to  what  defendant  subsequently  aald  about 
the  collision,  was  competent  to  Bbow  Me  motive 
in  crossing  the  road. 

3.  Where  one  driving  north  od  the  west 
track  of  the  highway  eroeses  the  road,  and 
wantonly  drives  into  and  Injures  the  hotse  of  one 
approaching  from  the  other  direction,  he  wUI  be 
liable  for  such  injury,  though  tiie  other  may  him- 
self have  been  careless  in  turning  to  the  left  in- 
stead of  to  the  right 

Error  to  circuit  court  Van  Buren  county; 
George  M.  Buck,  Judge. 

Trespass  on  the  case  by  Sheridan  Tyler 
against  John  Nelson.  From  a  Judgment  for 
plaintiff,  defendant  brings  error.  Affirmed. 

W.  N.  Cook  and  T.  J.  Oavanaugh,  for  ap- 
pellant. A.  H.  Chandler  and  Heckert  & 
Cfaandlor,  for  appellee. 

MOORE,  J.  This  case  was  commenced  In 
justice  court  tried  there,  af^ealed  to  the 
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drctilt  eourt,  mnd  tried  Ume.  A  veidlct  and  ' 
Jadcmcnt  were  raidercd  for      in  farm  of 
the  plaintiff.  The  defendant  appeals  to  this 
court 

The  dedaratfim  was  in  a  iriea  of  treqnaB 
on  the  case,  "for  tliat,  wlierea^  the  said  de- 
fendant on,  to  wit,  the  Ttti  day  oi  Ndvember, 
A.  D.  18M,  at  the  township  of  Corert  in 
said  coan^,  with  force  and  arms,  drare  a 
certain  Tehicte,  to  Wit,  a  boggy,  which  lie, 
the  said  defendant,  was  then  and  tliere  drlT- 
Ing  in  and  along  the  public  hli^way,  with 
great  fbree  and  ^olence  upon  and  against 
a  fire  year  old  mare  of  Um.  the  said  plain- 
tiff, of  great  valo^  to  wit,  of  the  Talne  vt 
one  hundred  d<dlars,  irtiich  said  mare  lie,  ; 
the  said  plaintiff,  was  then  driving  In  and 
along  the  said  public  highway,  and  thereby,  ' 
then  and  there^  the  said  deffendaat  drore  the  I 
end  of  one  of  the  thUls  of  his  said  buggy  Into  j 
the  Bide  of  said  plaintiff's  msre,  whereby  ! 
she  was  greatly  wounded,  and  soon  after  by  | 
reason  of  said  wound  died."  The  jdea  was 
the  general  Issue,  with  notice  **that  the  de-  ! 
fendaat,  on  the  trial  of  this  cause,  will  give  i 
in  evidence,  and  insist  In  his  def«uie,  that, 
at  the  time,  mentl<med  in  plaintiff's  declara-  ! 
tion,  of  driving  his  hiwse  and  carriage,  as  ' 
In  said  declaration  alleged,  the  defendant  | 
was  driving  north  on  the  highway  on  a  i 
slow  trot,  and  turned  his  horse  to  the  right,  { 
when  the  plaintiff,  who  was  driving  his  ; 
horse  on  a  slow  trot  towards  the  south,  on  | 
meeting  the  defendant,  suddenly  turned  his  I 
horse  to  the  left,  and  crossed  the  road  in  | 
front  of  defendant's  horse,  before  the  de- 
fendant had  time  to  hold  up;  that.  If  the  j 
plalntUTs  honw  was  injured  by  the  thill  of  | 
defttidant's  carriage^  as  alleged  la  his  dec-  j 
laratlon,  the  same  was  done  by  plaintiff's  | 
negligence  or  fault."   It  was  the  claim  of  j 
the  plaintiff,  on  the  trial,  that,  while  he  was 
driving  on  the  highway,  goiog  south  In  the 
east  track  of  the  highway,  he  saw  the  de- 
fendant coming  towards  Um,  from  the 
south.  In  the  west  track  of  the  highway, 
**tbe  defendant  left  the  west  traveled  track 
of  the  highway,  and  drove  almost  directly 
across  to  the  east  traveled  track,  on  which 
plaintiff  was  driving,  and  In  a  manner  so 
sudden  and  unexpected  that  the  plaintiff,  In 
endeavoring  to  avoid  a  collision,  turned  bis 
horse  to  the  left,  and  drove  Into  the  ditch  sd- 
Jolnlng  such  east  tract  but  that  the  de-  I 
fendant  Instead  of  so  turning  aside  as  to  ■ 
avoid  a  coUisioo,  drove  his  horse.  In  a 
grossly  wauton,  willful,  and  negligent  man- 
ner, against  the  plaintiff's  horse,  whereby 
said  plaiutlfT's  horse  was  so  wounded  that 
It  afterwards  died "    The  defendant  de- 
nied these  claims  of  the  plaintiff,  and  Insist- 
ed that  he  Is  not  responsible  for  the  colli- 
sion, nor  tor  any  Injury  which  resulted 
therefrom.   He  claimed  that,  while  he  was 
driving  on  the  public  highway,  and  in  the 
exercise  of  due  care,  he  met  the  plaintiff, 
and  that  the  plaintiff,  Instead  of  turning 
to  the  right,  aa  defendant  expected  him  to 


dOk  and  aa»  in  the  nerdse  of  doe  care,  be 
outfit  to  hare  done,  tamed  to  the  1^  so 
soddenly  tliat  a  etriuiidoii  occurred,  and  that, 
if  damage  resulted  to  the  i^alntiff.  It  iraa 
hnni^t  about,  either  wtaf^ly  or  in  part,  by 
the  n^lgence  of  the  plaintiff  himself. 

The  first  assignment  of  error  is  that  the 
declaration  is  not  snfficl«it,  In  law,  to  main- 
tain this  action.  We  think  the  daclaraUmi 
sufficient  for  a  declaration  In  justice  court. 
Ko  objection  was  made,  either  In  Jiutlce 
court  or  In  tbe  ctrcnlt  court,  to  the  amfll- 
dency  of  the  declaration.  As  we  have  re- 
peatedly held.  It  is  too  late  to  raise  a  qnes- 
tlan  of  that  nature  In  this  court  for  the  first 
time. 

Tbe  second,  third,  and  fourth  asiAgnmeBts 
of  error  rolate  to  tbe  testimimy  tlut  was 
allowed  to  go  to  the  Jury  as  to  the  feelini; 
Nelson  had  towards  Tyler  before,  and  con- 
tinuing up  to,  the  time  of  the  otdlishMt  and 
what  be  %aid  about  tbe  collision.  We  tbSnk 
this  testimony  competent  as  bearing  upon 
the  question  of  Intent  or  motive  of  tbe  de- 
fendant in  crossing  over  from  the  weM  track 
to  the  east  track  In  the  manner  in  which 
he  did.  Tribune  Go.  v.  McArthur.  16  Mich. 
452;  Druse  v.  Wheeler.  22  Mich.  443.  Ail 
the  other  assignments  of  error  relate  to  tbe 
refusal  ot  the  court  to  give  defendant'a  re^ 
qneste,  and  to  tbe  goieral  charge  as  given 
by  the  court 

The  testimony  In  the  case  was  Yvrj  con- 
flicting. If  the  Jury  scented  the  version 
given  by  the  plaintiff  and  Ills  witneaea.  it 
Is  difficult  to  see  how  they  could  have  avoid- 
ed giving  the  plaintiff  a  v«rdict  On  tbe 
other  hand.  If  the  Jury  had  found  the  ac- 
count of  the  transaction  to  be  as  claimed  by 
tbe  defendant  and  his  witnesses,  thdr  ver 
diet  must  have  been  for  the  defendant  Tbe 
learned  trial  Judge  gave.  In  bis  general 
charge,  tbe  substance  of  all  the  defendant's 
requeste  to  charge  that  were  good  law  and 
aiM>llcable  to  the  case.  So  for  as  it  Is  neces- 
sary to  quote  bis  charge.  It  Is  as  follows: 

"The  burdm  of  proof  Is  on  the  plaintiff  to 
establish  the  truth  of  the  matters  which  he 
alleges  by  a  'nir  preponderance  of  tbe  evi- 
dence in  the  case.  He  Is  not  bound  to  prove 
his  case  lieyond  a  reasonable  doubt  but  he 
should  prove  the  facts  which  be  alleges  by 
evidence  which,  In  tbe  mind  of  tbe  jury, 
weighs  more  than  the  evidence  given  on  tbt- 
part  of  the  defendant  And  I  Instruct  yoo, 
gentlemen,  in  several  requests  as  presentni 
me  by  the  defendant,  as  follows:  You  aiv 
further  instructed  that  the  Injury  alone  will 
not  support  an  action  on  tbe  case.  There 
must  be  a  concurrence  of  the  injury  aai 
wrong,  and  If  the  act  be  not  unlawful  In  It- 
self, then,  unless  done  In  a  manner,  at  s 
time,  or  under  such  circumstances  as  would 
render  It  wrongful  or  ladUng  in  due  regard 
for  the  rights  of  others,  there  can  be  no  lia- 
bility for  the  Injury  that  may  result  Ton 
are  instructed  that  a  highway  Is  a  pubUc  j 
way,  for  the  use  of  tbe  public  In  geseni.  far 
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pasMce  Bad  tnfflc»  wttbout  distinction,  and 
the  rartrlctioiu  upon  Its  use  are  only  such 
as  an  oalcolated  to  secure  to  the  general 
public  ttie  latest  practicable  benefit  from  the 
eajojmaat  of  tlie  easMnent;  and  Inconvai- 
lences  sndi  as  are  only  Iniddeut  to  a  reason- 
able use  under  impartial  regulations  are  not 
actlonaUeu  Yon  are  further  instructed  that 
the  law  of  the  road  and  regnlatlon  ot  pobUc 
carriages  is  as  follows:  Whenever  any  per^ 
sons  shall  meet  ^ch  other  on  a  bridge  or 
road.  traTellng  In  carriages,  cais»  sleds, 
sletgfas,  or  otbw  vehldes.  each  person  shall 
seasonably  drive  his  carriage  or  other  vehide 
to  the  rl^t  of  the  middle  of  the  traveled  part 
of  such  bridge  or  road,  so  that  the  respective 
carriages  or  other  vehicles  aforesaid  may 
pass  each  other  without  interference.  You 
are  instructed  that  the  traveled  part  of  the 
road,  referred  to  to  tlie  last  instruction  given 
yon,  means  that  part  which  Is  wrought  by 
travel,  and  Is  not  confined  simply  to  the 
traveled  wheel  track.  The  burden  of  proof 
is  on  the  pUintifC,  not  only  to  show  negU- 
cence  and  misconduct  on  the  part  of  the  de- 
fendant, but  also  to  show  ordinary  care  and 
diligence  oa  bis  own  part;  and.  if  you  should 
find  that  be  did  not  use  ordinary  care  and 
diligmce  on  Ids  own  part,  and  thus  contribut- 
ed to  the  Injury,  and  that  defendant  was 
guilty  of  no  more  than  ordlnsry  negligence, 
you  skonld  return  a  verdict  of  no  cause  tor 
action.  The  law  of  the  road,  as  given  yon 
In  th«  Instruction  just  read,  requires  a  travel- 
er by  any  v^icle  on  the  public  highway,  on 
meeting  another  vehicle,  to  turn  to  the  right. 
Instead  of  to  the  left.  But  the  fact  that  a 
person  turns  to  the  left,  instead  of  turning 
to  the  light,  is  not  CMicluslve  of  the  question 
of  due  caie  or  n^Ugence  on  his  part.  There 
may  be  cases  in  which  due  and  proper  care 
would  require  that  he  should  turn  to  the  left 
Instead  of  to  the  right,  and  in  which  It  would 
be  negligence  on  bis  part  to  turn  to  the  right 
If  yon,  in  view  of  all  the  circumstances,  as 
you  find  them  to  have  beoi,  find  that  in  the 
exercise  of  due  and  pnq^er  care,  the  plaintiff 
should  have  turned  to  the  ri^t,  instead  of 
turning  to  the  lefs  then  his  taming  to  the 
left  would  be  negUjcence  on  his  {tart;  but  if. 
under  all  the  drcumstances,  it  wsb  apparent- 
ly safer  for  lilm  to  turn  to  the  left  and  he 
did  only  what  s  man  of  ordinary  prudence 
would  have  done  under  Bimllar  circumstances, 
tlien  he  had  a  right  to  disregard  the  law  of 
the  road  in  that  particular,  and  his  turning 
to  the  left  would  not  in  itself  be  negligence. 
If,  on  the  other  hand,  you  find  that  plaintiff. 
In  tbe  exercise  of  due  care,  could  have  avoid- 
ed the  collision  by  turning  to  the  right  and 
tliat  a  man  of  ordinary  prudence  would  have 
done  BO,  and  that,  instead  of  bo  doing,  he 
turned  to  the  l^t  and  thereby  came  Into 
collision  with  the  vehicle  of  tbe  defendant 
tben  such  conduct  would  be  negligence  on 
bis  part;  and  If  you  should  find  that  his  neg- 
li^nce  contributed  to  tbe  injury  received  by 
t^e  pialutlff,  he  cannot  recover,  unless  you 
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should  find  that  the  action  of  the  defendant 
was  wanton,  willful,  or  so  grossly  negligent 
as  to  indicate  a  wanton  disregard  of  the 
rights  of  the  plaintiff.  And  i  further  Instruct 
you,  as  reqnefited,  on  defendant's  part  as 
follows:  You  are  further  instructed  that 
though  you  believe,  from  the  evidence,  the 
injury  complained  of  resulted  from  ordinary 
negligefice  on  the  part  of  the  defendant  still 
this  would  not  entitle  the  plaintiff  to  recover, 
if  you  also  believe,  from  the  evidence,  that 
by  using  reasonable  and  ordinary  care  and 
^udsment  the  plaintiff  conld  have  avoided 
the  collision,  and  saved  his  horse  from  injury. 
I  use  the  term  "ordinary  negligence,'  gentle- 
men, and  I  will  further  Instruct  you  as  to  tbe 
difference  between  what  is  called  in  law,  'w- 
dlnary  negligence*  and  'gross  negligence.' 
The  purport  of  this  Instruction  is  that  If  you 
find  tbe  defendant  only  used  ordinary  neg- 
ligence,—that  la,  disregarded  those  rules  of 
conduct  that  a  man  of  ordinary  prudence 
would  have  followed.— but  was  not  guilty  of 
any  gross  negligence,  or  wanton  and  willful 
dlsr^rd  of  the  ptaintllTs  rights,  then,  if  the 
plaintiff  himself  was  also  aegUgimt,  he  can- 
not teeovet;  the  m!e  of  law  being  that 
where  two  parties  are  careless,  and  no  evil 
is  intended  by  one  against  the  other,  and  no 
gross  negligence  or  wanton  disregard  one 
of  the  rights  of  the  other,  th»i  neither  of  the 
parties  can  recover  for  the  injury.  Also,  as 
fmther  requested  by  defendant  that  In  or^ 
der  to  entitle  the  plaintiff  to  recover  damages 
for  injuries  sustained  by  reason  of  the  col- 
lision, be  must  show  the  injuries  to  have 
been  attributable  to  the  misconduct  of  the 
defendant  in  this  case,  and  under  such  dr- 
cumstances as  to  ezonrattte  himself  (tbe 
plaintiff)  from  all  contributory  negl^»nce  on 
bis  part;  and  unless  such  is  ai^rent  from 
the  evidence  In  thto  case,  it  wilj  be  your  duty 
to  find  a  verdict  of  no  cause  for  action.  And 
I  modify  that,  precisely  as  I  did  the  former, 
by  saying  that  would  be  true  if  defend- 
ant was  guilty  of  notbtng  more  than  what 
Is  called  'OTdinaiT  negligence.*  On  tlie  part 
of  the  plaintiff  I  instruct  you  as  fcdlows: 
That,  if  you  should  find,  from  the  evidenee, 
that  the  [daintitt  was  guilty  of  contributing 
negligence,  yet  If  It  is  further  found,  from 
the  evidence,  that  defendant's  own  conduct 
was  wanton,  willful  or  reclilera.  whereby 
said  pialDtlff  suffered  Injury,  as  he  claims  in 
ills  declaration,  then  said  plalntUE  can  recov- 
er his  damages  as  may  be  proved. 

"Tbe  questions  in  this  case,  goitlemen, 
which  might  be  naturally  determined  in  their 
order,  would  be  these:  The  first  question: 
Was  the  defendant  lUmsetC  n^llgent?  Was 
be  irnllty  of  any  wrong  tovrards  tbe  plaintiff? 
If  he  was  not  then  you  should  return  a  ver- 
dict, without  making  any  further  Inquiry. 
If,  on  the  other  hand,  you  find  that  be  was 
pegUgent,  that  his  acts  were  not  such  as  a 
man  of  ordinary  pmdence  would  hare  per^ 
formed,  tlien  tbe  next  question  would  be  tbe 
degree  of  ncvUgence  ot  wUeh  he  was  guilty. 
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Ordinanr  negligence  fs  a  disregard,  as  I  have 
already  Indicated,  of  tlioee  rnles  of  conduct 
wtalch  govern  men  of  ordinary  care  and  pru- 
dence. It  Is  not  required  of  a  man  that  be 
ataooid  use  tlie  blgbeat  degree  of  care,— tbat 
he  should  be  always  aa  carefal  aa  It  la  posrt- 
tde  for  him  to  be.  It  la  Inenmbent  upon  him 
only  to  be  as  curefnl  as  men  of  ordinary 
prudence  and  judgment  would  be  under  the 
same  or  similar  drcnmstances.  So  that  the 
first  qiKStlon  would  be,  was  the  defendant 
lacking  In  this  regard}  Were  his  acts  such 
as  a  man  of  ordinary  care,  prudence,  Jndg- 
meat,  and  caution  would  not  hare  done? 
Mow,  If  he  waa  not  as  careful  as  men  of  or- 
dinary prudence  woidd  be,  then  that  would 
be  simply  what  the  law  calls  Sirdlnary  neg- 
ligence': and  If  his  conduct  was  no  more 
than  tlUi^  then  the  next  Inquiry  would  be 
whether  the  plaintiff  was  himself  free  ftom 
the  negllgeuoe  which  contributed  to  the  |u- 
juiy.  That  Is,  would  the  Injury  hare  been 
brought  about  If  the  plalntlfC  had  bem  him- 
self as  careful  as  men  of  ordinary  prudmce 
would  be?  The  aame  erltoion  should  deter- 
mine his  conduct  as  ttiat  of  the  defendant 
The  plaintiff  would  not  be  oMlged  to  use  the 
highest  degree  of  care  In  order  to  avoid  In- 
jury to  himself.  He  would  only  be  required 
to  use  that  d^n^  of  pmdence  and  caution 
which  men  of  ordinary  prudence  and  caution 
wnuld  use  under  preeteely  or  very  similar 
drcnmstances  aa  you  may  find  them  to  have 
been  from  the  testimony.  Now,  aa  I  have 
Instructed  yon,  If  the  defendant  vras  only  or- 
dinarily negligent,— that  Is,  If  he  was  care- 
less,—and  the  plaintiff  was  careless  too,  and 
the  injury  would  not  have  happened  without 
the  plaintUTs  careleaaness,  or  If  the  plaintiff's 
cardessness  contributed  in  any  degree  to  the 
bringing  about  of  the  injury  to  himself,  then 
he  cannot  recover;  the  rule  of  law  being,  as 
Z  have  Indicated,  where  two  parties  are  Di- 
ligent Uiourh  the  negligence  be  ordinary  neg- 
ligence, neltlwr  can  recover  from  the  other. 
If,  however,  you  find,  aa  you  have  already 
beai  Instructed,  that  the  plaintiff  was  him- 
self not  in  the  exercise  of  due  and  proper 
care,  but  that  his  conduct  was  neglUrent  still. 
If  you  find  that  13ie  conduct  of  the  defend- 
ant was  wanton  and  willful,  and  if  he  drove 
his  horse  and  vehicle  purposely  into  plaintiff, 
or  If,  as  plaintiff  claims,  he  was  trying  to 
crowd  him,  and  was  doing  that  which 
showed  a  manifest  recklessness  and  dl8re> 
gard  of  the  rights  of  the  i^lntiff,  and  utter 
indifference  as  to  whether  the  plaintiff  was 
injured  or  not  then  another  rule  would  ob- 
tain, and  he  vrould  be  liable  for  his  conduct, 
even  though  the  plaintiff  himself  may  have 
been  careless.  So,  aa  I  say.  It  not  only  may 
be  Important  for  you  to  determine  whether 
or  not  the  defendant  was  negligent  but  the 
degree  of  ne^igence  of  which  be  waa  guilty. 
And  If  you  should  find  that  be  was  guilty  of 
wanton,  willful  or  gross  negl^ence  as  I  have 
defined  It  then  It  would  be  no  defense  tbat  the 
plaintiff  Umsdf  was  careless.  In  determining 


these  questions,  gentlemen,  you  are  to  be  the 
sole  Judges.  Yon  are  men  of  experience  and 
Intelligence  and  caution,  mm  of  affairs,  and 
In  the  light  ot  the  testimony,  looklag  at  It  Joat 
as  you  find  It  to  be  from  the  testimony  In 
the  case,  \*'  wlU  be  for  you  to  say  whether 
the  parties  were  ne^lgent  or  whether  they 
ven  In  the  exercise  of  due  care,  and  if  the 
defendant  was  negligent  the  d^ree  of  neg- 
ligence, and  the  motive  by  which  he  was  ac- 
tuated, and  what  there  Is  dlsdosed  1^  his 
conduct  at  that  tbn&'* 

The  judgment  Is  afilnned,  with  costs,  nie 
other  Justices  concurred. 


COOLBY  T.  KINNEY. 
(Supreme  Court  of  Michigan.  March  31,  180a) 

IfORTaAOSa — SiVBBAL  MOBTOAOBBS — SOBVITOR- 

8R1F— Com  mom-Lav  Rui.b. 

1.  A  mortgage,  executed  to  the  mortgagees 
In  lieu  of  their  heirship  Intnests  In  the  mortga- 
gor's estate,  which  provided  rtmply  that  ^00 
Bhoald  be  paid  to  C.  on  a  certain  date,  and  $200 

to  L.  at  a  later  date,  was  not  a  joint  mortfiagv^; 
and,  on  the  death  of  C.  before  the  mortgage  ma- 
tnred  as  to  her,  L.  was  not,  as  snrrivor.  entitlMi 
to  foreclose  for  the  whole  monnt— $400. 

2.  How.  St.  i  5560.  providing  that  grants 
to  two  or  more  persons  shall  be  construed  to 
create  estates  in  common,  is  subject  to  Uie  excep- 
tion of  section  5561,  which  excludei  mortgages: 
bat  this  does  not  pt  event  the  execution  of  a  mort- 
gage with  coTenants  which  are  several,  but 
leavcB  the  role  as  at  common  law. 

Error  to  drcuit  court,  Van  Buren  county; 
George  M.  Bock,  Judge. 

Suit  by  Cora  Cooley  against  Hiram  A.  Kin- 
ney to  recover  an  alleged  consideration  Cor  the 
release  of  a  mortgage.  From  a  Judgment  In 
favor  of  plaintiff,  defmdant  brings  amr.  Re- 
versed. 

li.  A.  Tab».  for  appellant  T.  J.  Oavanangh, 
for  asvellee. 

MONTGOMERY.  J,  The  plalntltt  sued  to 
recover  the  agreed  consideration  fbr  execnthig 
the  discharge  of  a  certain  mortjsage,  alleging 
that  the  defendant  recognised  bar  right  to, 
and  agreed  to  pay  her  for  the  discharge  of  the 
mortgage,  fSOO.  Defendant  dmled  this,  and 
dalmed  that  he  agreed  to  pay  her  but  $100, 
the  amount  due  her.  It  appears  by  the  testi- 
mony that  to  January,  1882,  Oren  G.  Klnn^, 
tbe  grandfather  of  platotiff,  executed  to 
plaintiff  and  her  dster  a  mmgage.  In  conrid- 
eration  of  mutual  love  and  affection  and  one 
dollar,  wttb  a  coodition  aa  tollows:  "Pro- 
vided, always,  and  these  presents  are  upon 
this  express  cmditlon,  that  If  the  said  party 
of  the  first  part  shall  and  do  well  and  truly 
pay,  or  cause  to  be  paid,  to  the  said  party  of 
the  aecond  part,  the  sum  of  four  hundred  dol- 
lars, without  toterest  as  follows:  $200.00  on 
the  fifth  day  of  October,  A.  D.  1892,  to  Cora 
h.  Hsncock,  without  interest  snd  the  sum  of 
$200.00  to  be  paid  on  tbe  twelfth  day  of  Sep- 
tember, A.  1>.  1880,  without  Interest  to  Lillie 
May  Hancock.  This  sum  Ul^voi  ta  them  In 
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lien  of  belnhlp  Interest  in  estate,  and. 
In  the  event  of  their  decease,  then  this  mort- 
cage  to  be  null  and  void.  In  case  of  such  pay- 
ments, thai  this  mortgage  to  be  vcrfd."  De- 
fendant is  the  undo  of  plaintiff,  and  the  son 
of  the  mcvtgagee,  claiming  under  a  deed  made 
by  Urn.  On  the  trial  the  plaintiff  testified 
that  her  sister,  Ullle  May,  died  befwe  reach- 
ing her  majority;  that,  after  her  sister's 
deatii.  defendant  told  her  that  she  was  en- 
Utled  to  the  $400;  that  In  March,  18d3.  defend- 
ant asked  to  discharge  the  mortgage,  and 
agreed  to  give  hie  note  for  $350.  she  having 
previously  received  $50  of  the  amount;  she 
therefore  executed  a  discharge,  in  which  she 
assumed  to  discharge  the  mortgage  on  her 
own  account,  and  as  heir  of  her  dster,  al- 
though it  was  lEUown  to  both  parties  that 
plaintiff's  father  was  still  living.  This  testi- 
mony of  plaintiff  was  strenuously  denied  by 
defendant,  who  teetlfled  that  he  agreed  to  pay 
her  but  $100;  and  in  this  he  was  supported 
by  the  scrivener,  and  other  testimony.  The 
Jury,  however,  found  with  the  plaintiff. 

Numerous  questions  are  raised,  but  we 
think  It  will  be  necessary  to  consider  but  one. 
The  circuit  Judge  charged  'that  where  a 
mortgage  is  given  to  two  persons,  and  one  dies, 
the  entire  amount  of  the  mortgage  becomes 
due  and  owing  to  the  survivor  thereof;  and  as 
a  matter  of  taw.  In  this  case,  if  you  should 
And  that  this  plaintiff,  together  witli  her  sis- 
ter, hdd  a  mortgage  upon  the  premises  of 
Orcn  G.  Kinney  and  wife,  and  tbat  after- 
wards her  sister  died,  she,  being  the  sur- 
vivor of  the  two,  would  have  had  a  perfect 
right  to  f<»eclose  the  said  mortgage  for  the  en- 
tire amount  owing  upon  satd  mortgage."  The 
covenants  are  several,  and  for  the  benefit  of 
the  parties  severally.  It  Is  true  that  at  the 
common  law,  as  to  a  mortgage  given  to  two 
or  more  Jointly,  the  right  of  anrvlvorsblp  ex- 
ists; at  least,  as  to  the  remedy.  See  Mar- 
tin V.  Reynolds,  Mich.  70.  And  the  statute 
(Howell,  I  S5d0)  providing  that  grants  to  two 
or  more  persons  shall  be  construed  to  create 
estates  In  common  is  subject  to  the  excep- 
tion in  the  next  section,  which  excludes  mort- 
gages. The  effect  of  this  legislation  Is  not. 
however,  as  we  think,  to  prevent  the  execu- 
tion of  a  mortgage  with  covenants  which  are 
several.  The  sole  effect  Is  to  leave  the  rule 
as  at  cocnmon  law,  and  a  mortgage  which  was 
not  Joint  at  the  common  law  is  no  more  so 
since  this  statute.  In  this  case  there  Is  no 
covenant  to  pay  this  plaintiff,  either  severally 
or  Jointly  with  her  slater,  any  more  than  $200. 
The  covenant  to  pay  her  sister,  Llllle  May,  is 
distinct,  and  does  not  eyea  name  her  heirs, 
representatives,  or  assigns.  We  think  It 
clear  that  there  was  no  survivorship  in  plain- 
tiff entitling  her  to  foreclose  for  the  full 
amount  There  Is  no  trust  relation  establish- 
ed by  the  mortgage  which  entitles  her  to  re- 
ceive this  sum  in  trust  for  any  one  entitled  to 
take.  In  short,  there  Is  no  covenant  to  pay  ft 
to  her  either  individually,  or  to  herself  and 
another  Jointly.  See  Jones,  Mortg.  1 136;  Bur^ 


nett  V.  Pratt,  ^  PUA.  556;  Brown  r.  Bates, 
66  Me.  020;  OUson  v.  Oilson,  2  AUen.  110.  In 
the  case  last  cited  the  court,  q^eaklng  of  a 
provision  like  that  contained  In  our  section 
5S61,  said:  "Rev.  St  c.  00,  fi  11,  It  is  true, 
has  exaepteA  mortgages  from  the  broad  pro- 
Tiston  that  all  conveyances  to  two  or  m<m 
parsons  shall  he  construed  to  create  estates 
in  common,  and  not  in  Joint  tenancy,  but  this 
provision  only  operates  to  leave  open  the  in- 
quiry in  each  particular  case  as  to  the  char- 
acter of  the  mortgage.  If  the  mortgage  is 
given  to  secure  a  Joint  debt  it  will  be  con- 
strued as  a  Joint  estate;  but  if  the  mortgage 
Is  given  to  secure  separate  debts,  obligations, 
or  duties,  each  mortgagee  Is  entitled  to  en- 
force his  right  in  his  own  name."  We  think 
the  circuit  Judge  was  therefore  In  error  In  in- 
structing the  Jury  that  the  plaintiff  could 
have  foreclosed  the  mortgage  in  her  own  name 
for  the  $400,  and  that  on  the  death  of  one 
mortgagee  the  entire  amount  of  the  mortgage 
became  due  and  owing  to  the  survivor  there- 
of. Judgment  reversed,  and  new  trial  ordered. 
The  other  Justices  concurred. 


FILLMORB  V.  GREAT  GAMP  OF  THE 

MACCABEES  OF  MICHIGAN  et  aL 
(Supreme  Court  of  Michigan.   March  31,  1806.) 

Udtdal  BsnsriT  Insukamcs— Proof  of  Loss— 
Waivxr— Rights  of  Bbnbficiart. 

1.  Where  a  mutual  Vienefit  association  had 
expressly  waived  proof  of  death,  it  is  an  unnec- 
essary and  UQreasooable  requirement  to  demand 
tbat  the  beneficiary  sbould  supply  such  proof  in 
the  form  prescribed  by  the  by-mws  <d  the  asso- 
ciation, with  many  of  tne  proviiriona  of  whidi 
she  could  not  comply. 

2.  The  beneficiary  of  a  mutual  benefit  asso- 
ciation must  euforie  her  claim  under  the  rules 
of  the  association,  and,  in  the  absence  of  fraud, 
must  exhaust  her  remedy  under  the  charter  and 
by-laws  before  she  bas  any  remedy  in  the  courts. 

Petition  by  Catherine  H.  Fillmore  for  leavA 
to  file  a  bill  of  review  against  the  Great 
Gamp  of  the  Maccabees  of  Michigan  and 

othera. 

B.  M.  Thompson,  for  petitioner.  De  Vere 
Hall,  for  respondrats. 

GRANT.  J.  The  essential  facts  In  this 
case  will  be  found  in  103  Mich.  437,  61  N.  W. 
785.  After  the  rendition  of  that  decision, 
complainant  paid  the  costs  of  the  suit  and 
presented  her  claim  to  the  executive  com- 
mittee of  the  great  camp.  In  presenting  this 
claim,  she  stated,  through  her  attorneys, 
tbat  proofs  of  death  were  waived  by  the 
executive  committee  under  date  of  July, 
1803.  The  committee  replied  to  this  that  no 
consideration  could  be  given  to  the  alleged 
claim  unless  proofs  of  death  were  submitted 
in  the  usual  way  and  on  the  blanks  pre- 
scribed by  the  committee.  Blanks  la  use  for 
such  purpose  were  inclosed  with  the  com- 
munication to  her  attorneys.  She  thereupon 
filed  this  petition  for  leave  to  file  a  bill  of 
review.  The  principal  reasons  .assigned  by 
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her  are  the  refneal  of  the  committee  to  pass 
vpon  her  claim,  and  the  fact  that  this  com- 
mittee, which  consists  of  three,  have  already 
parsed  upon  the  merits  of  her  claim,  and 
are  therefore  Incompetent  to  hear  it.  One  of 
tbem,  Mr.  Altken,  was  the  great  commander 
upon  whoae  advice  the  ofiBcera  of  the  local 
tent  notified  Mr.  Fillmore  that  he  was  ex- 
pelled. Another  Is  the  attorney  who  has 
conducted  this  litigation  on  the  part  of  the 
defendants.  The  third,  upwi  the  date  of  July 
17,  1893,  wrote  to  the  plalntifT's  agent  that 
Mr.  Fillmore  was  not,  at  the  time  of  his 
death,  in  good  standing,  and  therefore  there 
was  no  necessity  of  sending  blank  proofs  of 
death.  It  it  also  alleged  that  the  personnel 
of  the  executlTe  committee  has  changed  by 
the  election  of  two  of  these  members  since 
thedeciee.  The  petitioner  further  alleges  that 
she  cannot  now  comply  with  the  require- 
ments of  these  proofs  of  loss,  because  they 
are  required  to  be  presented  within  one  year 
of  the  date  of  death,  which  year  has  expired, 
and  they  now  require  her  to  furnish  a  cer- 
tificate, to  be  made  by  the  commander,  the 
record  keeper,  and  the  finance  keeper,  that 
the  deceased  was  In  good  financial  standing, 
having  paid  all  dues  and  assessments  up  to 
the  date  of  his  death,  and  was  a  member  of 
the  tent.  The  answer  admits  the  refusal 
of  the  committee  to  act,  and  insists  upon  the 
duty  of  the  complainant,  under  the  by-laws 
of  the  order,  to  submit  her  proofs  upon  the 
customary  blanks;  and,  as  a  reason  there- 
for, they  assert  that  their  sole  reason  for  so 
doing  was  that  the  bearing  of  said  claim 
should  be  conducted  according  to  the  laws, 
rules,  and  regulations  governing  said  order 
and  said  executive  committee.  They  also  as- 
sert, in  their  answer,  and  their  attorney  stat- 
ed upon  the  hearing,  that  they  were  willing 
and  ready  to  proceed  with  the  hearing  of 
tiie  claim,  and  to  give  her  the  right  to  appeal 
to  the  great  camp. 

We  think  the  committee  should  have  pro- 
ceeded to  bear  the  claim  In  the  form  It  was 
presented.  They  had  expressly  waived 
proofs  of  loss.  It  was  therefore  unnecessary 
and  unreasonable  to  require  her  to  use  the 
blank  form  of  proof,  with  many  of  the  pro- 
visions of  which  she  could  not  comply.  It 
has  been  repeatedly  decided,  by  this  court 
and  others,  that,  when  Insurance  companies 
expressly  waive  proofs  of  loss  or  of  death. 
It  Is  unnecessary  to  furnish  them,  and  the 
hearing  of  the  claims  should  proceed  with- 
out them.  Under  the  former  opinion  in  this 
case  and  the  authorities  there  cited.  It  was 
the  duty  of  the  complainant  to  proceed  to 
enforce  her  claim  under  the  charter  and  by- 
laws of  the  defendant,  and  If  she  has  any 
remedy  in  the  courts  It  must  be  after  that 
remedy  Is  exhausted,  unless  a  case  of  fraud 
or  undue  oppression  Is  made  out  on  the  part 
of  the  defendant  and  its  ofllcers.  We  do  not 
think  that  such  a  case  Is  made.  The  execu- 
tive committee  are  bound  to  take  the  evi- 
dence, and  submit  it,  with  their  conclusions, 


to  the  great  camp,  where  her  claim  may  be 
heard  and  her  proofs  presented.  There  is 
DO  showing  that  the  great  camp  la  preju- 
diced against  her  claim.  The  question  in- 
volved Is  an  Important  one,  namely,  whether 
a  member  owning  stock  In  a  brewing  cor- 
poration is  engaged  In  the  manufacture  or 
sale  of  spirituous  or  malt  liquors  as  a  bev- 
erage, either  as  a  principal,  agent,  or  serv- 
ant, in  consequence  of  which  his  member- 
ship Is  forfeited.  It  Is  sufilclent  for  this 
case,  to  say  that  she  mnst  exhaust  her  reme- 
dy, provided  by  the  rules  of  this  voluntary 
association,  by  which  Mr.  Fillmore  was 
bound  as  a  voluntary  member.  The  prayer 
of  the  petition  must  be  denied.  The  other 
Justices  concuiTed. 


OOW  et  aL  t.  COLLTN  ft  PAREBR 
LUMBER  CO.  et  aL 

(Supreme  Court  of  Michigan.    Mardi  31,  189S.) 

COKPORATIOXS — EbTOPPEL  TO   ATTICK  COKPORATB 

ExuTBXCB— OosTB&cT— Resciasio:f  tx  Past. 

1.  Where  an  anodatlon  was  reoogniKed  by 

the  public  authorities  as  a  duly-orgaoiced  cor- 
poration, and  did  business  and  filed  its  annual 
reports  as  such,  a  creditor  who  dealt  with  it  as 
&  corporation  cannot  attack  its  corporate  exist- 
ence, and  hold  its  stockholders  liable  aa  partners. 
G  loss-Bo veiiog  Co.  v.  Bulldey  (Mich.)  65  N.  W. 
291,  followed. 

2.  One  who  reeks  to  foreclose  a  mortgage 
purporting  to  be  executed  a  eorporatloa  there- 
by affirms  the  corporate  existence  of  the  norc- 
gagor. 

3.  A  party  cannot  affirm  a  mortgage  in  part 
by  seeking  foreclosure,  and  disaffirm  it  in  part  by 
asking  that  liens  eetablisbcd  by  pitor  mortgsses, 
and  recognized  in  the  mortage  lou^t  to  be 
foredoscdt  be  set  aside. 

Appeal  from  circuit  court,  Muak^m  coun- 
ty. In  cbRBcerr;  Fred  J.  RiuaeU.  JvAge. 

Bill  by  Jamee  Oow  and  anotlier  asalnat 
the  Oftllln  A  Parker  Iiumber  Gon^Miny  and 
cfthers  to  enforce  a  partnenlilp  UablUty 
agalnat  the  BtocUiolderB  of  tlie  prine^  de- 
fendant, to  fcnedoee  mortcagea,  and  for  otli- 
er  rellet.  A  demnxrer  to  tlie  bill  waa  an*- 
talned,  and  complainants  appeaL  AfflnoedL 

Bunker  &  Carpenter,  for  appellants.  John 
Vanderwerp  (Frank  H.  Smith,  of  connsel). 
for  appellee  ElweU. 

MOORE,  J.  The  complainants,  James 
Cow  and  John  Campbell,  are  copartners 
composing  the  firm  of  Gow  &  Campbell,  en- 
gaged In  a  general  lumber  business  at  North 
Muskegon,  where  they  own  a  mill.  July  13, 
1890,  the  defendants  William  W.  Collin, 
Charles  H.  Parker,  and  John  A,  Elwell  In- 
corporated under  the  name  of  the  Collin  & 
Parker  Lumber  Company,  for  the  purpose  of 
"the  purchase,  manufacture,  and  sale  of 
lumber,  shingles,  and  other  forest  products, 
and  carrying  on  a  general  lumber  business, 
and.  Incident  thereto,  to  purchase  and  sell 
timber  lands  and  timber,"  and  to  that  end 
executed  and  filed  articles  of  association  for 
the  Incorporation  of  said^dHnDany.  i  The  cap- 
Digitized  by  VorOOy  IC 


GOW  «.  COLLIK  ft  PARKER  LUMBER  CO. 


en 


Ital  stoek  of  the  companr  wu  920,000,  <U- 
▼tded  Into  2.000  tbarea,  ot  which  ColUn  held 
1.996,  and  Paiker  and  Elwell  hdd  one  share 
each.  The  drtlclea  of  association  filed  with 
the  clerk  of  Mnstaffon  toaatf  state  that  the 
entire  mua  of  the  capital  stock  was  paid  In. 
August  80,  1890,  the  Collin  &  Parkw  Lum- 
bw  Oonipany  Increased  Its  capital  stock  to 
930,00a  JannaiT  24,  1801,  the  conqianj  tO- 
ed  Its  annnal  report  In  the  office  of  the  dork 
of  Muskegon  count:r>  which  It  was  stated 
that  the  capital  stock  was  dlrld^  as  fol- 
lows: '"Vrailam  W.  Collin,  2,000  shares; 
Charles  H.  Parker,  60  shares;  John  A.  BSt 
well,  1  share.**  The  report  also  stated  that: 
"The  amoimt  of  capital  stock  Is  980,000.00; 
the  amoimt  (tf  cental  aetnallj  paid  In  Is  921,- 
20aM>;  the  amoimt  Invested  hi  real  estate  Is 
none;  the  amoont  of  per8<mal  estate  is  947,- 
T15.8I;  the  amomit  of  the  debts  of  the  cor^ 
poratUn:  Is  94S,827.6E>;  the  amomit  <tf  the 
credits  of  the  corporation  Is  921.280.66." 
Janvaiy  8(^  1802,  the  oompsny  filed  its  sec^ 
ond  annual  report,  tn  which  It  was  stated 
the  dtrhdon  at  the  capital  sfeock  had  not 
changed  from  tbat  of  the  prerlons  year,  and 
that  Its  llaUlltles  and  assets  were  as  follows: 
•The  anumnt  of  capital  stock  Is  930,000.00; 
the  amoont  of  capital  ttadk  actually  paid  In 
Is  921,200.00;  the  amount  invested  in  real 
estate  is  98^000.00;  the  amount  of  personal 
estate  is  ^MfiBOM;  the  amount  of  the  dehta 
of  the  corpnatlaii  is  908,680.82;  the  amount 
of  the  creditp  of  the  corporation  is  926^S00.- 
30." 

The  complainants  allege  that,  relying  on 
the  statements  in  the  articles  of  association 
and  In  the  annual  reports,  snd  beUerlng  that 
the  company  had  a  capital  stock  of  920,000, 
sahscrOwd  In  good  faith  and  paid  In,  and 
that  the  company  was  doing  a  legitimate  and 
profitable  busineas,  and  that  the  stock  In 
trade  and  assets  of  the  company  were  In- 
creasing, snd  never  having  any  informatlQn 
to  the  contrary  prior  to  December  20,  1892, 
in  tlie  year  ISOl  and  the  ear^  part  of  1882 
sold  to  ssld  cranpany  large  quantities  of  lum- 
bar, tm  which  the  company  paid  In  full; 
that  comjdaimint  Gow,  im  or  about  Hay  iO, 
1891,  and  prior  to  the  time  when  complain- 
ants made  any  sale  of  lumber  to  the  com- 
pany, made  inquiries  of  Colon  C.  BllUng- 
hnrst,  cashier  of  the  def«idant  the  Lumber- 
man's National  Bank,  as  to  the  financial  re- 
sponsltdUty  of  said  company.  In  ordw  to  as- 
certain whether  it  would  be  safe  for  eom- 
plalnants  to  sell  to  the  company  on  <n!«dlt, 
and  were  assured  by  ^llnghnist  that  the 
eompuiy  was  all  right,  and  that  It  woald  be 
safe  tor  complainants  to  sell  to  the  company 
on  credit  August  1,  1802,  CoUtai,  In  behalf 
of  the  company,  anilled  to  complainants  to 
purchase  a  million  feet  of  lumber.  Com- 
plainant Qow,  knowing  that  defendant  Ho- 
vey  &  McCracken  had  had  and  were  having 
deals  with  said  company,  applied  to  Mc- 
Cracken for  Informatkm  as  to  the  financial 
strength  and  credit  of  the  company,  and  wAs 


assured  by  McCrackeo  that  the  company 
was  all  right,  that  its  financial  reapoulUll- 
ty  and  credit  were  good,  and  that  Hovey  & 
tecOracken  had  sold  to  said  company  $20,000 
worth  of  lumber  at  a  time,  but  McCracken 
did  not  disclose  to  complainant  that  they 
had  any  security  or  guaranty  for  the  pay- 
ment of  the  same,  and  compIaiDantB  were  Ig- 
norant of  that  fact  nntU  December  20,  1892; 
that  complainants,  relying  upon  the  financial 
strength  and  credit  of  said  company  as  dis- 
closed by  its  articles  of  association  and  an- 
nnal reports,  as  well  as  upon  the  represeota- 
tlons  of  McCracken,  sold  to  the  company, 
August  IS,  1892,  a  million  f«et  of  lumber 
for  17,276.87,  and  delivered  the  same  to  the 
company  from  time  to  time,  and  took  In 
payment  therefor  the  notes  of  the  company, 
described  as  follows:  SeptMnber  10,  1882, 
98,000;  September  26,  1802,  92,500;  October 
11,  1882,  91,T76.87,-«U  payiOtle  to  the  order 
of  complainants,  90  days  after  date,  respec- 
tively. December  20,  1862,  the  Collin  ft 
Parker  Lambei  Company  executed  and  de- 
livered to  the  Lumboman's  Natkmal  Bank 
a  chattel  mortgacs  for  96,000,  covering  ab 
the  personal  property  of  the  company,  Its 
accounts,  bills  recetvable^  and  books  of  ac- 
count, which  mortgage  was  recorded  the 
same  day  as  a  first  mortgage.  On  the  same 
day,  defendants  also  executed  and  delivered 
a  second  mortgage  on  the  above-described 
perswuU  property,  botta  of  account,  etc.  to 
Hovey  ft  McCndEOi.  for  914.425.3&  Four 
other  raortgageB  on  the  same  property,  except 
the  aocoucts,  bills  recetrable^  books  of  sc- 
count,  etc,  were  also  executed  by  the  de- 
fendants in  the  foUowtng  order,  for  the 
amounts  spedfled:  To  cmnidalnants  Qow  ft 
Campbell,  tot  97,276.87;  to  Gray  Bros. 
Manufacturing  Co.,  for  91,302.26;  to  C.  S. 
Bacon  ft  Co.,  for  93.196.47;  to  James  B. 
Austin  ft  Oo,  f or  9681.  All  of  the  mort- 
gages were  executed  subject  to  the  lien  of 
the  mortgage  or  mortgages  that  preceded 
them.  December  28,  1882,  Bacon  ft  Go.  and 
Austin  ft  Ca  assigned  their  mortgages  to 
the  complainants. 

The  bill  of  complaint  alleges:  'Cbat  Collin 
ft  Parker,  at  the  Ume  of  the  incorporation  of 
the  Collin  &  Parker  Lnmber  Company,  were 
pecnnlarily  IrreESKmsll^,  and  thst  ElweU  was 
and  is  a  man  of  la^  means  ami  excellent 
credit  TbBt  he  is  the  Catheii-in-law  of  Col- 
Un. Tbat  their  Incorporation  was  simply  to 
procure  a  means  of  credit  for  Collin  ft  Parker 
by  lending  the  name  and  business  standing  of 
BlweU.  niat  the  siaUement  made  by  them 
that  the  entire  capital  stock  was  paid  In  was 
(Use.  That  the  con^mny  has  never  hsd  any 
capital  stock  or  stoek  In  trade  othw  than 
the  lumber  acquired  attier  tlietr  Ineorporation 
from  other  firms  and  corpora tltms,  except 
some  lumber  purchased  by  Collin  from  Hov«y 
ft  McCrackrai,  for  the  payment  of  which  El- 
well had  become  personally  responsible.  This 
lumber  was  turned  over  to  the  company  bf 
Collin.   The  agreemeiU  between  Elwell  and 
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Hovej  &.  McGracken  has  been  twice  renewed 
and  Is  BtlU  In  force.  That  no  paymoit  has 
been  made  to  Hor^  ft  McCracken  for  Inm- 
ber  so  ponduaed  or  thereafter  porcbaaed 
from  them  by  aald  company  or  said  GoUIn  or 
said  Elwell,  except  from  the  proceeds  of  the 
sale  of  the  stotA  acquired  by  said  company. 
That  the  annual  reports  were  false  and  mis- 
leading, and  yr&n  filed  tor  the  purpose  of  en- 
abling the  company  to  extend  their  credit 
That  all  the  statements  made  by  the  compa- 
ny relative  to  their  business  standing  were  in- 
tentionally and  designedly  for  ttae  pnirpose  of 
misleading,  deceiving,  and  taking  a  fraudu- 
lent advantage  of  those  who  should  sell  than 
lumbra.  That  the  defendants  ttae  Lumber- 
man's National  Bank  and  Hovey  &  McCrack- 
en were  cognisant  of  the  true  condition  and 
status  of  the  compai^.  Q^iat  by  reason  of  the 
premises  the  Ciollin  ft  Parker  Lumber  Compa- 
ny never  existed  as  a  corporation,  and  Is  not 
now,  and  nevw  waa,  a  corporation,  but  now 
Is,  and  since  the  date  of  Its  pretoided  hicorpo- 
ratltHi  has  been,  a  copartnership;  abd  that 
Collin.  Paricer.  and  Blwell  are  now,  and  rince 
July  90,  1890,  have  beoi.  copartners,  and  are 
Jointly  and  severally  liable  as  such.  The  bill 
also  alleges  that  on  December  20,  1882,  the 
bank  and  Hov^  &  McCrackan  took  posses- 
sion of  the  company's  property  by  virtue  of 
their  mortfToges,  and  proceeded  to  collect  all 
outstanding  accounts.  Ccmiplalnants  wrae  re- 
fused access  to  the  books  of  the  conq)any,  and 
claim  there  Is  yet  suffldent  assets  to  dlsdiaiKe 
the  Indebtedness  due  to  them;  that  there  Is  now 
due  them  on  the  mortgage  executed  to  them 
by  the  company  f5.BO0^  wltii  taitaest  on 
93,000  at  ttae  rate  of  8  pa  cent,  from  Decem- 
ber 12,  1892;  that  there  Is  now  due  com- 
^alnants  on  the  mortgage  given  Iqr  Oie  C(41in 
&  Parka-  Lumber  Company  to  Bacon  ft  Ca 
91,800,  with  Interest  as  follows:  On  91,000 
tTom  December  12,  1882,  and  on  $400  from 
December  26,  1882;  that  there  Is  due  com- 
plalnants  <m  the  mortgage  given  by  ttae  com- 
pany to  Anatln  ft  Oo.  9331;  tlmt  tbe  remain- 
ing sums  secured  by  ssld  mortgages  will  be- 
come due  as  therein  respectlvdy  stated;  that 
no  payments  have  been  made  on  any  of  said 
mortgages,  nor  has  any  proceeding  at  law 
bem  had  for  the  recovery  of  the  debts,  or  any 
part  ttaereof,  secured  ttaoreby.  Tbe  complain- 
ants asked  that  the  pretended  incorporation 
of  the  Collin  ft  Pai^r  Lumber  Company  be 
declared  to  be  void,  and  that  the  stockht^en 
be  decreed  to  be  partoers,  and  liable  for  the 
debt  of  the  complainants,  and  that  ttae  court 
will  determine  how  much  Is  due  comiUolnants; 
that  tbe  Collin  &  Parka  Lumber  Company, 
William  W.  Collin,  Charles  H.  Parker,  and 
John  A.  Blwell  may  be  decreed  to  pay  that 
uuonnt,  with  costs;  that  the  Lumberman's 
National  Bank  and  Hovey  ft  McCracken  be 
required  to  disclose  the  true  status  of  ttaelr 
bukness  relatltmstalp  witta  ttae  company,  and 
to  disclose  if  ttae  company  has  given  them 
ottaer  security  than  the  first  and  sectmd  mort* 
gages  mentioned  before;  for  a  writ  of  Injunc- 


tion restraining  tbe  bank  and  Hovey  ft  1^ 
Cracken  from  disposing  of  any  of  tbe  proper- 
ty of  tlie  company,  and  that  tbey  upsij  wliat 
they  taav%  received  from  the  assets  of  ttae  lum- 
ber company  on  ttaelr  mortgage;  for  the  &p- 
poiDtment  of  a  receiver  tor  tbe  OoUln&Parttw 
Lumber  Company,  and  ttae  apidicatlCHi  on 
complainant's  mortgage  of  the  assets  of  the 
company;  for  a  poBcmal  decree  for  any  defi- 
ciency against  Oolltn,  Parka,  and  Blwell,  and 
a  prayer  for  goieral  relief.  Defoidant  El- 
well  demurred  to  the  bill,  and  the  donnrrer 
was  austahied.  C<Muplabiant8  failed  to  file  an 
amended  bill,  and  the  court  otderell  tbe  dis- 
missal of  the  bill  of  complaint  The  case  Is 
brought  here  tor  review. 

The  complainants  seek  to  have  ttae  corpora- 
tion known  as  ttae  OolUn  ft  Paika  Lumber 
Company  declared  invalid  and  void,  and  its 
stockholders  bdd  to  be  partnon,  and  liable 
for  ttae  indebtedness  due  ttae  complainants. 
Are  tbe  complainants  In  a  position  to  make 
that  cbilm  and  to  seek  that  rdlef  t  The  cmn- 
pany,  in  torm,  was  duly  incorporated,  waa 
recognised  the  public  autholties,  and 
filed  Ita  annual  reports,  and  did  buslneBa  as 
a  corporation.  The  complainanto  dealt  with 
it  as  a  corporation,  and  accepted  its  mort- 
gages, nude  as  a  coporatlon.  In  tbe  case 
of  Olass-Bevtiing  Ca  v.  Bulkley  (Midi.)  65 
N.  W.  291,  it  was  held  that,  wbere  an  asso- 
ciation was  recognised  by  ttae  public  authori- 
ties as  a  duly-organised  corporation,  and  did 
business  and  filed  its  annual  reports  as  sndi, 
a  creditor  who  dealt  with  it  as  a  ccapwation 
cannot  attack  Ito  corporate  existence,  and 
hold  Itn  stockholders  liable  aa  partners.  See 
Swartwout  v.  Railroad  Co.,  24  Midi.  388; 
Bank  v.  Stone,  38  Mich.  779,  and  cases  there 
dted.  Ttae  case  at  issue  most  be  governed 
in  ttaat  respect  by  ttae  above-m«itloned  cases. 
The  complainants  urge  ttaat,  If  it  be  oomced- 
ed  that  th^  cannot  raise  the  qnestlim  ot 
the  validity  of  ttae  corpmtiCMi,  and  that  the 
defendant  Elwdl  cannot  be  held  liable  im 
the  complainants'  mortgage  as  a  copartnw, 
the  blU  wUl  stiU  Ue  as  against  talm.  They 
urge  that  tlw  bill  Is  primarily  <nie  for  the 
foredosure  ct  a  mor^ge,  and  an  account- 
ing, an  Injunction,  and  a  receiver;  that,  as 
such,  it  was  propwly  filed,  and  ttaat  Elwell 
Is  a  necessary  partr  If  ttae  complataunto  ob- 
tain ttae  rdief  they  are  entitled  to.  l^y 
ni^  that  the  capital  stodc  of  the  eompany, 
as  between  it  and  ito  creditors,  should  bave 
Iwen  fully  paid  by  its  incorpmatm;  that 
the  creditor  dealt  with  the  corporation  rdy- 
Ing  upon  all  Its  capital  stock  behig  paid  in. 
They  argue  ttaat  as  ttae  cartel  stock  was  in 
fact  paid  by  tbe  lumba  furnished  by  Hovey 
ft  McGracken  to  tiie  amount  of  $20,000, 
which  was  to  be  paid  for  by  Collin  wltb  his 
notes,  guarantied  by  Elwdl,  the  creditors 
have  a  right  to  say  that  those  notes  shall  be 
paid  by  Collin  and  Elwdl  from  other  funds 
than  the  assets  of  the  cmnpany.  They  fur> 
ther  argue  that  to  allow  the  notes  guarantied 
t^^  Elwell  to  be  paid  out  of  the  asseto  of  ttae 
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coipMatton,  woold  leare  Uie  ctnrpontlim  In 
the  position  of  never  haying  had  in  fact  any 
capita!  stock.  Tbey  inalat  that  upon  the 
facta  stated  In  the  bllL  tiw  compliUnanta  are 
entitled  to  call  on  Mr.  fiQwell  to  fornisb  the 
foil  amoont  of  the  .guarantied  920,000,  to 
meet  the  daima  of  1^  creditora  oi.  tliA  Collin 
&  Parker  Lnmber  Company,  and  that  Elwell 
should  be  CMnpelled  to  answer.  They  cite 
in  support  of  their  posltiout  Doyte  t.  Mizner, 
42  Mich.  8S2,  8  N.  W.  968;  Attorney  Oen- 
eml  T.  Hanctaett,  42  Mich.  436,  4  M.  W.  182. 
In  addition  to  the  reason  we  liaTe  already 
mentioned,  srowlnr  out  of  the  fact  that  by 
their  dealings  with  it  tlie  complainants  have 
recognised  the  ezlstenoe  of  the  corjwratlon, 
there  are  two  dlfflcultleB  in  the  way  of  this 
nmtentlon.  One  Is  that  tbe  facts  stated  in 
the  bin  do  not  necessarily  establish  the  In- 
ference that  tbe  |20.<KXK  or  any  part  of  it. 
which  was  to  be  paid  to  Horey  &  McCradcMi 
for  the  lumber  sold  Collin,  previoos  to  the 
organisation  of  the  corporation,  has  been 
paid  out  of  the  assets  of  the  eorpotatlon. 
The  mortgage— which  is  a  part  of  complain- 
ants* bni— which  Borey  St  McCracken  took 
from  the  corporatkm  diows  upon  Its  face 
that  it  was  given  for  some  other  debt  than 
that  of  Collin.  Tbe  notes  the  payment  of 
which  are  secured  1^  the  mortgage  bear  date 
two  years  subsequent  to  the  organlsatkm  of 
the  corporation,  and  the  notes  were  the  notes 
of  the  corporation,  and  were  executed  u 
such.  The  other  difficulty  Is  that  the  mort- 
gages complainants  are  seeking  to  foreclose 
all  menthm  and  recognise  the  preceding'  mort- 
gages. Can  the  comidainants  affirm  the 
mortgages  In  part,  as  they  seek  to  do  at- 
tempting to  foreclose  them,  and  disaffirm 
them  in  ImpMlant  particulars,  by  asking  this 
court  to  set  adds  the  Uen  established  by  the 
prior  mortgages,  which  liens  are  recognized 
In  the  mortgages  sought  to  be  foreclosed  txy 
the  complsinants?  It  is  a  well-established 
principle  of  law  that  a  party  cannot  affirm 
■Qch  parts  of  a  contract  as  will  Inure  to  Its 
benefit,  and  resdnd  tbat  part  which  la  dls- 
adTantageouB.  Tbe  rescission  must  be  en- 
tire. The  contract  cannot  be  treated  aa  val- 
id for  one  purpose  and  Told  for  another. 
Oalloway  t.  Holmes,  1  Dong.  (Mich.)  830; 
Jewett  T.  Petit,  4  Mich.  006;  Sloan  r.  Hol- 
comb.  29  BUch.  161;  Thompson  Howard, 
SI  Mich.  809;  Dunks  t.  Fuller,  82  Mich.  212; 
Walsh  T.  SlBBon,  40  Mich.  428,  IS  N.  W.  802; 
Rowley  T.  Towsley,  03  Mich.  829,  19  N.  W. 
20:  Farwell  t.  Myers,  59  Mich.  170;  26  N.  W. 
328;  Merrill  T.  Wilson,  66  Mich.  282,  83  K. 
W.  716;  Button  T.  Trader.  76  MIeta.  296,  ^ 
N.  W.  834.  By  seeking  to  sustain  this  suit 
as  a  proceeding  to  foreclose  mortgages  exe- 
cuted by  the  corporation  known  as  the  Col- 
lin &  Parker  liumber  Company,  the  ctnn- 
plalnants  affirm  the  corporate  existence  of 
that  company  as  a  legal  body,  and  the  legal- 
ity of  the  mortgages  mentioned  in  the  bill  of 
complaint  The  demurrer  Is  sustained,  with 
coste.   The  other  Justices  concurred. 


SinTH  «t  sL  T.  WAALKBS. 

(Supreme  Coxret  of  Miehisan.    Much  81,  1896.) 

InJUKCTIOX— NONRXSIDINT  CoilPI.AIHANT'-JoiUS- 
DIOnOM— COHTSHrr—ASATSMBMT 

—RBPSRaaoa. 

1.  A  wife,  who  was  a  Donrerfdent,  filed  a 
bill  against  her  husband  and  bis  co-defeudant 
W.,  aUegiDg  that,  while  living  in  California,  her 
hiudiaikl  owned  a  mortgage  on  W.'s  property  ia 
Michigan;  that  W.  came  to  them  to  secure  a 
release  of  tbe  mortgage,  but,  failing  in  this,  aft- 
erwards obtained  Dndne  influence  over  her  hus- 
band, induced  him  to  turn  over  to  him  the  mort- 
gage  and  other  property,  and  to  return  with  him 
to  Michigan;  that  there  her  husband  gave  a  re- 
lease of  tbe  mortgage  to  W.,  turned  over  to 
him  household  furniture  belonging  to  complain- 
ant, and  falsely  reported  that  complainant  had 
run  away  with  a  paramonr  and  would  not  re- 
tOTD  to  Michigan.  The  prayer  was  for  an  in- 
junction restraining  W.  from  disposing  of  or  in- 
comberlng  hla  pnmerty,  for  dlTorce  and  alimony 
from  her  Qnsban^  and  that  the  decree  for  ali- 
mony should  be  a  lien  on  W.'s  property.  Fur- 
ther, tbat  if  she  could  not  legally  file  a  bill  for 
diToroe  because  she  was  a  nonresident^  the  in- 
junction be  continued  till  she  coold  acquire  a  res- 
idence. Btldf  that  the  facta  were  sufficient 
to  show  such  a  ccnsplracy  to  deprive  con^ilaln- 
ant  of  property  rights  u  wonld  entitle  her  to  an 
injunction  as  prayed. 

2.  After  the  writ  had  been  serred.  W.. 
withont  having  answered  or  demurred  to  the 
bill  or  moved  to  dissolve  the  injunction,  executed 
a  mortgage  on  some  of  his  property,  and  thus 
violated  the  injunction.  Afterwards  the  hus- 
band of  complainant  died.  Etldj  tliat  the  suit 
did  not  so  alMite  on  the  death  of  the  hnsband  as 
to  purge  W.  of  contempt. 

S.  «71ien  tiie  court  was  In  possession  of  tbe 
facts,  and  the  defense  waa  simply  a  question 
of  law,  and  no  request  was  made  to  have  inter- 
rogatories framed,  or  for  a  reference,  the  court 
could  dispose  of  the  contempt  proceedings  with- 
out framing  interrogatories  and  taking  proof. 

Appeal  from  circuit  court,  Kent  connty.  in 
chancery;  William  E.  Grove,  Judge. 

Bin  by  Jane  Smith  and  others  against  Mar- 
tin Waalkes  for  an  Injanctlon.  From  an  or- 
der convicting  him  of  contempt  In  violating 
Oie  injunction,  defendant  ^^eals.  Affirmed. 

a  O.  Smedley  (B.  M.  Corwln,  of  counsd). 
for  appellant   Earle  ft  Hyde,  for  appellees. 

MOOBB.  T.  Hie  complainant  filed  a  bill  in- 
cfaancery  against  her  husband,  Baltus  Smith, 
and  this  defendant  Tbe  bin  shows:  That 
she  and  Baltus  Smith  were  married  In  Kent 
county  in  1873,  and  that  they  had  been  out 
of  the  state,  in  Kansas,  Texas,  Colomdo,  and 
California,  and  that  neither  had  reside  in  the 
state  but  a  short  time  Immediately  preceding 
the  filing  of  the  bin  of  complaint  That  they 
had  lived  together  as  husband  and  wife  until 
August  1894.  That  complainant  had  borne 
her  hnsband  aeren  children,  three  of  whom 
were  then  living.^  their  ages  ranging  from  16 
to  8  years.  That  in  the  spring  of  1804.  Smith 
and  his  family  were  living  in  California. 
Tiiat  at  that  time  Smith  owned  a  real-estate 
mwtgage  fw  $1,600  upon  the  pn^rty  of  de- 
fendant Waalkes.  located  in  Grand  Rapids. 
Tbat  spring  Waalkes  came  to  the  Smiths.  In 
California,  and  tried  to  get  Smith  and  his 
wife  to  discharge  the  mortgage,  and  let  him 
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make  a  first  mortgage  upon  tbe  property,  and 
give  them  a  sectmd  mor^iaeo^  Tbey  declined 
to  do  tbat,  and  Waalkes  became  loc^tsed  at 
Mrs.  Smith,  and  In  a  large  measure  obtained 
control  of  Smith,  and  began  to  In^nuate  to 
him  that  his  wife  was  gnll^  of  improper  con- 
dnct  TTltfa  other  men;  and  that  Smith  flnally 
came  to  believe  Waalkes'  atatemrats  to  be 
true.  That  while  Waalkes  was  there  In  Gall- 
fomia  be  took  up  a  coal-mlntng  claim,  and 
about  the  1st  of  August,  1804,  Indnced  Smith 
to  turn  over  to  him  tbe  real-estate  mortgage 
and  other  propoiT,  consisting  of  notes  (all 
that  he  had)  amounting  to  about  fS.OOO,  In 
pretended  consideratltm  of  tbe  transfer  to  him 
by  Waalkes  of  tbe  mining  claim.  That  the 
mining  claim  was  entirely  worthless,  and  that 
the  real  purpose  of  the  transfer  was  to  get  tbe 
property  of  Smith  out  of  the  reach  of  com- 
plainant; and  the  children,  and  then  to  get 
Smith  to  desert  his  family.  Tbat  about  Au- 
gust 1.  1894,  Smith  and  Waalkes  left  Oalifor-' 
nia,  Smith  pretending  that  he  had  a  position 
In  Kansas,  where  he  was  going.  That  com- 
plainant thOTeap<m  gave  him  two  dollars  to 
buy  food  oD  the  Jonmey,  and  bade  him  good- 
by&  That  Instead  of  stopping  In  Kansas 
they  came  direct  to  Grand  Baplds,  and  had, 
Dp  to  the  time  of  filing  the  bill,  remained 
there.  Tbat  immediately  upon  their  arrival 
they  stated  to  oomplalnant's  fatlier,  mother, 
brother,  and  siAera,  and  to  a  large  number  of 
her  friends,  that  complainant  would  not  re- 
turn to  Grand  RapldSj  but  had  run  away  with 
another  man,  and  had  been  guilty  of  abusing 
Smith,  and  had  deserted  him  while  he  was 
sick,  and  tbat  the  children  bad  conspired  with 
complainant  to  abuse  and  Ill-treat  Smith,  and 
that  she  was  as  bad  as  any  prostitute  on 
Waterloo  street,  and  had  stated  that  she 
'  would  not  return  with  her  husband,  but 
would  remain  with  her  paramour,  and  was 
waiting  for  her  parents  to  die,  to  get  some  of 
their  money.  The  bin  further  alleges  that 
when  complainant  was  deserted  by  her  hus- 
band she  bad  no  means,  and  could  not  return 
to  Grand  Rapids,  and  that  Smith  and 
Waalkes  sncceeded  in  maldng  her  relatives 
here  believe  the  statements  about  her  charac- 
ter, but  that  about  the  20th  of  January  her 
friends  In  Grand  Rapids  sent  her  money,  and 
she  came  back  February  2, 1895.  That  Smith 
and  Waalkes  conspired  together  to  defeat  her 
in  recovering  alimony,  and  to  defeat  any 
claim  that  she  might  have  for  herself  and 
children  in  the  property  and  money  so  trans- 
ferred by  Smith  to  Waalkes.  .  That  after  the 
return  of  Smith  and  Waalkes  to  Grand  Rap- 
ids, Smith  also  turned  over  to  Waalkes  tbe 
household  furniture  belonging  to  complainant; 
and  that  she  is  entirely  without  means,  and 
living  upon  the  charity  of  her  friends.  That 
every  statement  derogatory  to  the  character 
of  complainant  made  by  Smith  and  Waalkes 
Is  absolutely  false,  and  entirely  without  foun- 
dation. Tbat  the  statements  were  made  to 
defraud  complainant,  and  defeat  her  claim 
for  allmcmy.   The  bill  further  shows  tbat 


Waalkes  baa  real  estate  In  tbe  dtj  of  Orand 
Rapids,  and  a  spedflc  deaczlptlon  tticseof  la 
set  out;  that  Smith,  after  his  return  to  Grand 
Rapids,  discharged  tbe  1 1,600  mortgage  on 
Waalkes'  propwty;  and  that,  unless  Waaikes 
is  restrained,  he  will  dispose  of  his  proptfty, 
In  ord(jr  to  hinder  and  defeat  oom^alnant. 
The  bill  prayed  that  Waalkes  be  enjoined 
from  disposing  of  or  Incnmberlng  his  proper- 
ty, and  from  disposing  of  tbe  notes  tamed 
out  to  him  by  Smith;  and  also  prayed  tor  a 
divorce  between  the  parties,  and  for  alinumy'; 
and  that  the  decree  for  aMmony  be  a  Ilea  iqwD 
tbe  real  estate  of  Waalkes,  and  tbat  be  be 
decreed  to  pay  alimony  so  to  be  awarded; 
and  there  was  also  a  prayer  for  gotexal  re- 
lief. After  this  inayer  came  the  folowlng: 
"(14)  Or,  if  it  shall  appear  that,  <m  account  of 
the  absence  of  your  oratrix  out  itf  Oie  state  of 
Bflcbigan,  she  is  not  entitled  to  file  a  bill  for 
divorce  at  this  time.  In  this  coort,  tbat  ttae- 
said  Martin  Waalkes  nmy  be  enjoined  and  re- 
strained, as  prayed  for  above,  until  your  ora- 
trix may  legally  file  a  bin  for  a  divorce 
against  the  said  defendant,  Baltus  Smith,  and 
obtain  a  decree  therein  for  divorce  and  ali- 
mony as  iwayed  tw  haraln."  Judge  Gtevre 
ordered  an  Injunction,  and  tbe  same  was  prop- 
erly serred,  and  at  the  tinw  the  bill  waa  filed 
a  Us  pendens  was  recorded  In  the  offlee  of  tbs 
roister  of  deeds.  Tbe  injnnctioa  was  served 
February  16, 1886.  March  28, 1886.  Waalkes 
executed  a  mortgage  upon  a  pwtton  of  tbe 
property  for  $3,000,  and  the  mortgage  was  re- 
corded. Thereafter,  and  before  the  death  of 
Baltus  Smith,  complainant  filed  a  petition 
asking  leave  to  amend  the  bill  of  complaint 
Iff  making  tbe  cUldrm  parttoe  com^alnant, 
and  also  a  further  prayer  for  rdief.  On  tbe 
18th  of  April,  1886,  Baltus  Smith  died.  Two 
days  later,  defendant,  Waalkes,  demurred  to 
the  bin  <tf  complaint,  after  the  deatb  <tf  B^tna 
Smith,  and  also  after  the  petition  to  ammd 
the  bUl  had  been  filed,  and  while  it  was  pend- 
ing. August  8, 1885,  the  suit  was  revived  by 
naming  complainant,  who  had  been  appointed 
administratrix  of  the  estate  of  Baltus  Smith, 
deceased,  and  the  order  provided  that  she 
should  be  classed  as  a  complainant.  Defoid- 
ant,  Waalkes,  was  required  to  show  cause, 
August  19,  1895,  why  be  should  not  be  pun- 
ished for  contempt  Id  violating  tbe  Injuncuon 
by  executing  the  mortgage  of  March  23, 1885. 
Waalkes  filed  his  answer,  setting  forth  that 
he  was  not  guilty  of  violating  the  Injunction 
Issued  in  said  cause;  that  Jane  Smith  filed 
said  bill  for  the  purpose  of  obtaining  a  decree 
of  divorce  from  her  husband,  Baltus  Smltii. 
and  for  the  purpose  of  obtaining  alimony: 
tbat  when  Baltus  Smith  died  the  suit  abated, 
and  was  entirely  at  an  end,  because  the  relief 
sought  against  Martin  Waalkes  was  only  an- 
cillary to  the  suit  for  divorce;  tbat  the  suit 
for  slander  commenced  by  capias  said  Jane 
Smith  against  said  Martin  Waalkes  was  com- 
menced simultaneously  with  the  Issuing  of 
said  injunctlcm,  and  was  done  for  tbe  purpose 
of  preventing  said  Martin  Waalkes  from  ob- 
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t&inlni'  bail,  because  said  injunction  would 
hinder  Um  In  giving  security  to  his  bondsmen; 
that  what  Incumbrance  be  did  place  on  Ua 
homestead  was  girak  for  ttie  bea^t  of  said 
Jane  Smith,  because  ft  was  only  a  eoDditSonal 
mortgage,  which  iffoTlded  for  a  payment  to 
her  U  she  was  sooeessfnl  In  her  slander  suit; 
that  It  was  Impossible  tos  him  to  obtain  ball 
without  giving  the  mortgage^  and  that  he 
would  have  to  go  to  Jail  U  he  did  not  put  In 
said  bail  bond;  Uiat  be  bad  been  Imprtsooed 
me  day  and  one  night,  to  wit  the  16th  of 
November,  1886;  that  be  anieared  In  said 
caoae,  and  filed  a  demurrer  to  the  bill  of  com- 
plaint, and  that  the  said  demurrer  bad  not 
yet  been  heacd  or  disposed  of.  Judge  Greve 
fined  the  detaidant  9200  for  his  contempt, 
and  ocdOTBd  him  to  pay  the  sum  to  the  cmn- 
plainants  for  tbeir  damages  In  the  matter. 
No  Interrogatoriei  were  filed,  and  Judge 
GroT-e  held  Oiat,  Inasnnieh  aa  a  Ua  pendens 
was  cm  record,  the  mortgagees  obtained  no 
valid  lien  upon  the  real  estate  as  against  com- 
plainant, and  that  her  damage  by  reason  of 
the  injury  done  her  by  the  giving  of  the  said 
mnt^ige,  is  |aoa  I>efendant  appeals  frun 
the  order  convicting  him  of  eootempt  in  vio- 
lating the  injunction,  and  claims  that  the 
court  bad  no  Jmlsdtetlon,  because  the  proceed- 
ing is  one  for  divorce;  that  tise  complainant 
was  not  a  resident  of  the  state,  and  that  the 
court  had  no  right  to  Issue  the  Injonctkm, 
and  for  that  reason  to  Ignon  it  would  not  be 
a  contempt  of  eoort 

It  is  not  necessary  to  dteenas  whether,  be* 
cause  of  not  raiding  In  the  state  a  suffldemt 
loigth  of  time,  the  complntBant  could  sus- 
tain the  bill  as  a  proceeding  for  divorce  or 
not  She  suffidentiy  alleged  a  coniiplEBey  be- 
tween her  husband  and  the  defendant  to  de- 
prive bra  of  iff^rty  rights  to  autlu»lae  the 
court  to  issue  a  writ  of  lnjuncti<»i  to  preraat 
any  farther  dlspodtion  of  the  vmperty  until 
she  baa  lived  In  the  state  a  sufficient  length 
of  tlnw  to  authorise  hw  to  maintain  a  suit 
for  divorce  and  to  have  her  interest  in  the 
property  of  her  husband  determined  by  the 
court  There  Is  a  sufficient  statenmkt  of 
facte  entidfaig  her  to  relief,  to  sustain  the 
Ull  as  an  Injunction  bill,  upon  the  ffilng  of 
which  the  court  was  anthorised  to  issue  a 
writ  of  iitJunctlMi,  wblcta  must  be  respected 
by  the  parties  litigant  The  following  cases 
axe  suggestive  of  the  principle  followed  by 
the  trW  court  Whln>le  v.  Farrar,  8  Mich. 
436:.  Jonea  v.  Smith,  22  Mich.  360;  Flanders 
v.  Ohamberialn.  24  Mich.  306;  Miller  v.  Step- 
per. 32  Mich.  1S8;  Dayton  v.  Dayton,  68 
Mich.  437.  36  N.  W.  208;  Irehind  v.  MUler, 
71  HIch.  118,  38  N.  W.  16;  Bush  v.  Freer, 
M  MIcb.  SUk  51  N.  W.  1002.  It  Is  also  claim- 
ed that  the  death  of  Baltus  Smith  ended  the 
suit  wholly,  so  that  the  court  was  not  war- 
ranted in  eniertoinlng  the  contempt  proceed- 
ings. The  bm  autboriaed  the  court  to  allow 
the  writ  of  injunction  which  was  Issued  and 
aorved.  The  defendant  neither  answered 
nor  demurred  to  the  bill  or  morod  to  dia- 


sol  re  the  InJuncHon.  He  simply  Ignored  the 

process  of  the  court  If  he  is  guilty  of  eon- 
tempt  at  all.  It  was  for  acte  done  long  be- 
fore the  death  of  Baltus  Smith.  If  we  are 
right  In  coDatmiBg  this  bill  as  one  conteln- 
ing  sufficient  allegations  to  warrant  the  is- 
suing of  the  writ  of  injuncti<m,  tbe  death  of 
Baltus  Smltii  would  not  abate  the  suit  as  to 
defendant,  Waalkes.  S^bly  v.  Circuit  Judge 
(Mich.)  63  N.  W.  628. 

The  only  remaining  question  to  discuss  la, 
was  It  necenary.  before  tbe  court  could  dis- 
pose of  the  contempt  proceedings,  to  frame 
Interrogatories  and  take  proofs?  In  answer 
to  tbe  petitiMi  that  he  be  punished  far  con- 
tempt Waalkes  filed  a  sworn  answer.  In 
which  he  'States  the  facte  and  drcnmstan- 
ces  In  said  oiuse  to  be  as  follows."  He  then 
recites  the  facte,  which  do  not  dUfer  mate- 
rially from  what  was  recited  In  the  peti- 
tion, but  seeks  to  Justify  his  action  In  the 
way  her^before  steted.  No  request  was 
made  by  defendant  to  have  Interrogatories 
framed,  or  tcr  an  order  of  reference.  The 
case  was  heard  and  dLqMsed  of  upon  tbe 
pleadings  and  proceedings  hereinbefore  stet- 
ed. There  was  no  dispute  about  what  occurs 
red.  The  pleadings,  Including  the  sworn 
statement  of  defendant,  Waalkes,  show  Just 
what  was  done.  They  showed  the  issuing 
of  the  writ  of  injunction,  ite  personal  serv- 
ice upon  Waalkes,  ite  violation,  the  manner 
in  which  it  was  riolated,  the  extent  of  Ite 
Tlolatloa,  and  Ite  effect  upon  the  profKrty 
rights  of  tbe  complainant  The  defense  In 
the  contempt  proceeding  did  not  grow  out  of 
disputed  facts,  but  was  purely  a  question  of 
law,  in  relation  to  which  the  defendant  was 
mistaken.  Judge  Grove  had  all  the  facte  be- 
fore him  which  conld  have  been  brought  out 
by  a  reference  to  a  commissioner.  He  was 
as  well  qualified  to  dispose  of  the  proceed- 
ings without  the  framing  of  Interrogatories 
as  be  would  have  been  with  them.  Tbe  case 
Is  affirmed,  with  costs.  The  other  Justices 
concurred. 


/  RIVARD  et  al.  v.  RIVARD  et  al. 
(Sop^me  Court  of  Michigan.    Blardb  31, 1806.) 

WtLU  — UNDUI  iNTLDBROa— APFBUt—ITKSOIJHD- 

Nxss  or  Hixs— ExpBBT  Tbstikont. 

1.  A  tertator,  who  had  nuide  a  will  dividing 
his  property  between  his  seven  children,  from 
time  to  time  added  Codicils,  the  efEect  of  which 
wms  to  so  change  the  will  that  the  most  of  his 
property  was  giren  to  two  sons.  On  appeal 
from  the  probate  of  the  will  there  was  evidence 
that  one  of  the  two  sons  resided  with  his  father 
dtuing  the  later  years  of  bis  life,  and  tiie  other 
was  a  freqnent  visitor;  that  after  interviews 
with  this  son  the  testator  talked  against  another 
son,  and  Bpolfe  of  fixing  matters  differently. 
Held,  that  BQCh  evidence  justified  the  court  ui 
submittiBg  the  question  of  undue  influence  to  the 
Jury.  \ 

2rAn  objection  that  a  qnestion  saked  a  wit- 
ness Is  "incompetent,"  without  more,  will  not 
be  considraed,  nnless  the  real  point  of  objectlcm 
wsa  too  palpable  to  require  tecu.asBigameat  of 
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more  Rpedfle  groanda  to  call      trial  oonzf  B  at- 

tentioQ  to  It. 

/  3.  Statements  embodied  ia  a  hypothetical 
qmrtiott  to  a  medksl  expert,  canine  for  his  opin- 
ion aa  to  mental  oondmon,  asked  by  the  cob* 
teatante  of  a  will  on  the  groond  of  the  unaonnd- 
□ess  of  mind  of  a  testator,  ehoold  be  limited  to 
those  facta  testified  to  which,  if  tme,  are  Indica- 
tlTe  of  mental  unaonndness. 

4.  A  hypothetical  qoestioD  to  a  medical 
expert,  calling  for  hia  oidnion,  upon  the  facte 
atisnmed,  as  to  the  mental  capacity  of  a  testator, 
is  not  objectionable  because  it  includes  the  ques- 
tion of  his  power  to  comprehend  "bis  moral  obli- 
gations to  others,  and  the  objects  of  his  bounty," 
where,  fran  the  context,  it  would  be  readily  un- 
derstood that  It  referred  to  the  moral  ol>11]^tlon 
of  the  testator  to  his  children, 

5.  The  testimony  of  experts  ts  to  be  treated 
like  that  of  other  witnesses,  and  it  ia  for  the  jniy 
to  judge  of  the  weight  to  which  it  Is  entitled, 
without  diacriminatiTe  instructionB  from  the 
court 

6.  A  Judgment  will  not  be  reversed  for  triv- 
ial errors  In  the  admission  of  testimony  which 
cannot  be  presumed  to  have  a(fected  the  verdict. 

7.  A  testator  poeseaaed  of  property  worth 
f2S0,000  or  more,  fiaTlng  made  n  will  when  64 

f ears  old,  daring  the  remaining  18  years  of  his 
ife  added  12  codicils,  some  of  them  at  short  in- 
tervals, two  being  executed  on  the  same  date. 
Two,  executed  within  a  f<*w  days  of  each  other, 
were  In  exactly  the  same  langnage,  and  two  otii- 
ers  in  snhatance  the  same.  By  one  of  such  codi- 
cils he  entirely  disinherited  his  youngest  daugh- 
ter, without  any  apparent  reason,  unless,  as 
testified  to  by  some  witnesfles,  he  acted  under  a 
delusion  as  to  her  character.  Others  of  his  chil- 
dren and  grandchildren,  who  were  dependent, 
were  meagerly  provided  for,  while  the  greater 
part  of  his  property  was  left  to  two  aons.  There 
was  also  otner  testimony,  though  not  undisputed, 
fonding  to  show  many  acts  indicating  unsound 
mind  during  the  later  years  of  testator's  life. 
Held,  that  all  such  facts  and  testimony  were 
proper  to  be  considered  by  the  jory,  and  that 
tlieir  verdict  setting  aside  the  wiu  would  not  be 
dl8tnrbed.N- 

Error  to  prcnlt  court,  Wayne  connty;  Bot»- 
ert  E.  Fraser,  Judge. 

Appeal  by  Charlet  ^rard  and  otbers,  belra 
at  law,  from  an  order  of  the  probate  court 
allowing  tbe  wlU  of  Perdinand  C.  Blvard, 
deceased.  Then  was  a  verdict  for  contest- 
ants, and  Judgment  setting  aside  tbe  will, 
tTom  wtalcb  Paul  Rlvard  and  Bpbralm  Rl- 
Tard,  executors  and  proponents,  bring  otor. 
Affirmed. 

Ferdinand  0.  lUTard  died  testate  In  1892, 
at  tbe  age  of  82  years.  He  owned  a  farm 
of  400  acres,  sltoated  aboat  six  miles  from 
the  city  of  Detroit,  on  the  road  to  Grosse 
Point  fniere  be  was  bom  and  always  Ilred. 
A  part  of  tbe  fftrm  he  Inherited.  The  rest 
he  obtained  by  purchase.  Be  was  a  shrewd, 
careful,  economical  man.  He  amassed  con- 
siderable property,  and  at  his  death  owned 
some  real  estate  In  tbe  cl^  of  Detn^t,  and 
two  farms  In  Macomb  county,  beirides  con- 
slderaUe  personal  pnqiterty.  His  wife  died 
In  1874.  Shortly  after  ber  death  be  made 
his  wUl  dated  September  12, 1874.  He  after- 
wards executed  12  eodldls  thereto,  dated,  re- 
spectlTcly.  as  follows:  (1)  July  6,  1875;  ^ 
August  28. 1880;  (8)  September  11.  1880; 
same  date;  (5)  August  25,  1882;  (6)  May  fl^ 
1883;  (7)  February  7,  1885;  (8)  March  16, 
1886;  m  AprU  2,  1886;  UO)  Blay  23,  1888; 


ai)  May  28,  1888;  02)  Hay  26^  1890.  He 
bad  seven  children,— tiiree  sons  and  four 
daughters,— all  of  whom  were  living  when 
the  original  win  was  made.  By  this  wlU  bo 
made  an  equitable  dlTlalon  of  his  ^oper^ 
among  his  children.  By  Ua  Tarions  codicils 
be  took  away  the  larger  share  gyrea  by  the 
flnt  will  to  fire  oi  his  children,  and  left 
most  of  It  to  his  two  sons  Paul  and  Ephralm. 
The  will  Is  attadted  upon  tbe  groond  of  In- 
competency  and  undue  Influence.  These 
questions  were  snlmiitted  to  a  Jury,  who  de- 
cided in  f  aTfff  of  the  contestants. 

His  dan^ter  Archange  was  married  to  a 
Mr.  Gonnon  In  1870.  This  marriage  was  un- 
ffHtunat^  Mr.  G<»mon  being  a  spendthrift 
and  a  man  of  bi^  cluracter.  She  bad  ^ight 
diildren,  and  in  1881  she  left  him,  and,  at 
her  father's  reqiust,  took  them  all,  and  w«it 
to  hla  house  to  liT&  Bis  daughter  Pauline 
in  1870  married  a  Mr.  Lodewyck.  She  died 
May  19,  1880,  leaving  five  dUldnen.  These 
children  went  to  their  gmndftithWs  to  Un 
after  her  death.  About  four  months  aftu* 
her  death.  Boae  married  Mr.  Xmlewyek.  Mr. 
Rlrard  naturally  was  o^osed  to  the  mar- 
riage In  so  abort  a  time  after  the  death  of 
Paulina  Be  refused  his  assent,  wherenqwn 
Rose  and  Lodewyck  went  away,  and  were 
married  without  hia  knowledge^  JoUa.  at 
19  years  of  age,  left  home,  lived  some  three 
yean  with  Mr.  and  Mrs.  Lodewyck.  and  then 
entered  a  convent  Gharies,  who  by  the 
first  win  was  made  eqnal  with  Paul  and 
Bphralm,  was  by  one  of  the  eodldls  be- 
queathed only  a  life  estate. 

Errors  are  assigned  vpon  flie  refusal  to 
give  certain  instructions  requested  by  the 
proponents,  in  giving  eotain  tnstructkms  re- 
qoeated  1^  the  contestants,  in  giving  certain 
oral  instructions,  and  in  the  exclusion  and 
admtaslon  of  testimony. 

The  court,  at  tbe  request  <rf  proponenla,  aft- 
er stating  tiie  statute  of  wins,  and  tbe  poww 
of  ev«y  pers<n  to  derise  bis  psopaiy,  in- 
structed then!  as  follows:  **(!)  Tbe  intention 
of  the  statute  of  wlUs  Is  that  every  cue  of 
full  age  and  sound  mind  shall  be  at  liberty.  In 
making  a  will,  to  atiect  Oie  oiKject  of  hla 
bonn^.  among  his  rdatlvss.  at  dlscretkm,  or 
to  pass  them  by.  If  he  so  disposes.  <2)  Hw 
court  or  Jury  cannot  Interfere  with  a  testa- 
tor's vcduBteiy  and  intdllgent  bequerts,  or  In- 
quire Into  the  iffopriety  of  any  disposition  he 
chooses  to  make^  so  loiv  M  the  will  Is  not 
unlawful  in  its  terms,  and  Is  legally  oeent- 
ed."  To  this  request  the  conrt  added,  **and 
the  testator  is,  at  the  time  ot  its  execution,  of 
sound  mind."  "(8)  And  tbe  question  as  to 
tbe  capacity  of  the  one  who  makes  the  wIU 
must  refer  to  tbe  will  in  questlm,— not  bis 
capadty  to  make  any  wlU  In  general.— and 
most  refer  to  the  time  when  (he  wW  was 
made.  (4)  If  the  testatm*  Intenda,  of  his  own 
free  will,  to  make  certain  dispositions  of  hla 
property;  if  be  Is  capaUe  of  knowing  what  he 
is  doing,  of  understanding  to  whom  be  give* 
bis  property  by  his  will,  and  In  vrtiat  proper^ 
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Horn,  and  what  heirs  be  Is  AeprMag  of  prop- 
erty,—thla  JB  Bnffldent  to  sutiUii  tbe  will,  if 
he.  at  the  time  of  maldiv  sncb  will,  Is  of  snf- 
fldent  aee  and  soimd  mind.  GS>  It  Is  not  oec- 
essary  that  Fexdinand  G.  Rlrard  abould  hare 
had  the  most  perfect  and  complete  under- 
standing of  all  matters  rating  to  hia  prop- 
erty, and  all  their  beartnga,  that  a  person  of 
good  and  rigorous  health  might  hare  bad. 
Sot  is  he  required  to  know  the  precise  l^al 
effect  of  every  provMon  In  the  wUL"  To 
this  the  court  added,  "provided  he  is  at  the 
time  of  sound  mind."  **<6)  The  capacity  to 
make  a  contract  is  snflOdent  to  make  a  will, 
and  a  less  degree  will  answer  for  making  a 
will  than  a  c(mtract  (7)  The  will  will  not 
be  set  aside  merdy  because  Its  maker  iros 
weak,  or  sometimes  foolish,  or  lacked  the  ar- 
erage  mental  capacity  of  hla  neighbors,  or  did 
not  dispose  of  his  property  .as  others,  who 
knew  nothing  of  his  reasons,  might  think  he 
ought  to  have  done."  To  this  the  court  add- 
ed, "if  he  was  of  sound  mind  at  the  time  he 
executed  It"  "(8)  U  la  immaterial  that  by 
the  proTlsloDS  of  the  will  any  child  or  chil- 
dren or  grandchildren  were  dMnherlted,  or 
the  provision  that  was  made  for  them  In  the 
will  was  subsequently  changed  by  the  codi- 
cils. It  is  Immaterial  whether  the  provlsioDa 
of  the  will  are  or  are  not  such  as  the  Jurors 
may  think  ought  to  have  been  incorporated  in 
It.  This  la  no  reason  for  setting  aside  the 
wUl,  provided  that  the  Jury  find  that  at  the 
time  of  the  making  of  It  the  testator  was  of 
full  age,  and  sound  mind  sufficient  to  nndeiv 
stand  Its  meaning,  the  objects  to  whom  these 
bequests  were  made,  and  the  child  or  chil- 
dren he  has  disinherited.  (9)  It  \b  not  neces- 
sary that  the  eridence  should  show  what,  In 
the  opinion  of  the  Jurors,  may  hare  been  a 
sufficient  reason  f ot  omltthig  any  one  or  more 
of  his  heirs  from  the  prorlslons  of  the  will. 
The  Jmtice  or  injustice  of  such  omission  can- 
not be  Inquired  Into,  providing  the  testator 
was  of  fuU  age  and  sound  mlud,  and  acted 
without  any  undue  Influence,  and  understood 
fully  what  he  was  doing,  when  he  made  tbe 
will  by  which  he  omitted  any  one  or  more  of 
his  heirs  from  tbe  bequests.  (10)  Tbe  evi- 
dence is  undisputed  that  for  thirty  years  be- 
fore bis  death  the  testator,  Ferdinand  C.  Rl- 
rard, carried  on  bis  business  of  farming, 
made  contracts  and  leasee,  bought  and  sold 
real  estate  and  personal  property,  and  tliat  no 
one,  so  far  as  the  evidence  shows,  ever  ques- 
tioned his  mental  capacity  or  competency  to 
do  BO.  These  facts  may  be  taken  into  con- 
sideration by  the  jury,  and  given  weight  by 
them.  In  determining  the  question  as  to  wheth- 
er, when  be  executed  the  will,  he  was  of 
sound  mind.  (11)  Kven  if  the  Jury  believed 
some  of  the  provisions  of  the  will  betray  In- 
gratitude and  tbe  want  of  natural  affection, 
showing  that  he  did  not  distribute  Iiis  estate 
equally  among  bis  relatives,  still  those  facts 
alone  do  not  prove  the  want  of  testamentary 
capacity."  This  request  Is  marked,  "Given 
as  modified;"  but  there  Is  nothing  to  show 


how  modified,  unless  it  be  by  the  oral  charge 

of  the  court.  If  Ferdinand  O.  RiTard, 

at  the  time  of  making  his  will,  knew  the  na- 
ture and  eflEect  of  it,— knew  his  tdiildren,  and 
the  cbcumstances  of  each  of  them  in  life; 
the  extent  of  his  prt^rty,  and  the  scope  and 
bearing  of  the  proTlsions  of  bis  wUl;  how 
much  he  was  giving  to  each,  and  the  way  be 
was  giving  It,  and  which  of  them  be  was 
passing  by,— and  gave  the  property  according 
to  his  free  will  and  wishes,  and  he  was  of 
sound  and  disposing  mind  and  memory,  and 
competent  to  make  It,  his  will  would  be  val- 
id, and  should  stand.  It  was  his  right  to 
make  it,  and  not  the  right  of  the  iatj  to  make 
or  unmake  It  for  hiuL  (13)  A  testator  has 
the  capacity  that  his  will  shows  him  to  pos- 
sess. (14)  A  testator  competent  to  make  a 
will  has  the  right  to  make  it  as  be  wills  and 
wishes,  and  Is  not  required  to  give  any  rea- 
sons why  he  has  made  it  in  the  way  he  has." 

(15)  The  court,  at  propon^ts'  request,  also 
instructed  the  Jury  to  find.  In  answer  to  spe- 
cial requests,  that  the  testator,  when  the  will 
was  necuted,  did  know  the  extent  and  value 
of  his  property,  and  also  knew  his  chUdroL 

(16)  Sdm  Ward,  an  attorney  of  long  stand- 
li^  and  exi)erlence  In  the  dty  of  I>etrDit.  was 
the  attorney  for  Mr.  Rlvard  for  many  years; 
drew  the  will  and  the  codicils.  Contestants' 
counsel  argued  to  the  Jury  that  Mr.  Blvard 
was  unduly  influenced  by  Mr.  Ward.  The 
court,  at  proponents'  request,  instructed  the 
Jury  tliat  tha*e  wac  no  evidence  to  show  any 
undue  influence  on  the  part  of  3£r.  Ward  to 
bring  about  either  tbe  will,  or  any  codicil  to , 
It,  but  did  not,  as  requested.  Instruct  them  to 
disregard  the  arguments  of  counsel  for  the 
contestants  on  this  point. 

The  court  gave  the  following  requests  on 
the  part  of  the  contestants:  "(1)  It  is  essen- 
tial to  tbe  validity  of  a  will  that  the  person 
should  be  of  sound  mind,  and  that  Its  provi- 
sions be  tbe  real  wish  of  the  testator  himself, 
freed  from  all  undue  influence  affecting  its 
provisions.  (2)  While  the  undue  Influence 
which  operates  to  defeat  a  will  must  be  such- 
as  to  overcome  the  free  action  of  tbe  mind  at 
the  very  time  of  making  the  testamentary 
disposition  of  the  property,  it  is  also  true  that 
the  pressure  may  sometimes  have  been 
brought  previously.  If  such  pressure  baa 
been  brought  previously,  and  remains,  so  as 
to  coerce  tbe  mind  of  tbe  testator,  at  tbe  time 
the  will  was  executed.  It  cannot  be  upheld. 
(3)  Proof  of  undue  influence  must  be  made 
out,  in  most  Instances,  by  proof  of  facts  and 
circumstances.  Such  facts  and  circumstances, 
standing  alone,  may  be  trivial,  but  when 
taken  together,  and  considered  in  relation 
to  ail  the  otber  facta  of  the  case,  must  sat- 
isfy tbe  Jury  of  Its  existence.  (4)  In  order 
for  the  Jury  to  find  tliat  Rlvard  was  of  sound 
mind,  tbe  Jury  must  be  satisfied  that  at  the 
time  of  making  the  will  be  not  only  bad  suffi- 
cient memory  to  recall  tbe  several  persons 
who  might,  or  ought  to  be,  the  fitting  objects 
of  his  botmty.  but  sufflclent^understaDdlng  to 
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emnprehend  his  rdatloiiatalp  to  them,  th^r  re- 
Istloiuailp  to  Um,  and  their  daims  upon  him. 
(5)  It  la  esBentlal  to  the  exercise  of  the  pow- 
er to  make  a  will  that  a  testator  shall  under- 
stand the  nature  of  the  act  he  la  dofngr,  that 
he  ah^  be  able  to  comprehend  and  appre- 
ciate his  relationship  to  others  who  might  or 
ought  to  be  the  objects  of  his  bounty,  and  that 
notbing  shall  so  far  Influence  bis  wUl  in  dlfh 
poslng  of  his  pn^erty  aa  to  bring  about  a 
disposition  of  it  wUch,  If  his  mind  had  been 
sound,  would  not  have  been  made.  (6)  It  Is 
essential  to  the  exercise  of  the  poww  to  make 
a  will  that  the  testator  be  able  to  comprehend 
and  appreciate  his  rdatlona  to  others  who 
might  or  ought  to  be  the  objects  of  his  bounty, 
and  that  no  disorder  of  the  mind  shall  so  ter 
poison  hlfl  affections,  pervert  his  sense  of 
ri^t,  or  prevent  the  eixidse  of  his  natural 
tecnltlea,  as  to  render  him  incapaUe  of  such 
comprehension  and  appreciation,  and  to  bring 
about  a  disposal  of  bis  property  which,  if  his 
mind  had  been  sound,  would  not  have  Iwen 
made.  (7)  If  Insane  suspicion  <v  insane  aver- 
sion takes  the  place  of  natural  affection;  If 
reason  and  Judgmoit  areloBt,and  the  mind  be- 
comes wild  and  its  functions  disturbed,  so  as 
to  lead  to  a  testamentary  disposition  due  only 
to  such  inflnenees,— then  the  condition  of  tes- 
tamentary ciq;>acity  falls,  and  a  will  made 
under  mtib  circumstances  cannot  stand.  (8) 
In  determining  the  question  of  a  testator's 
capacity,  the  ivry  are  at  liberty  to  consider 
the  character  of  the  will  Itself  .—whether  sim- 
ple In  Its  proTtsions  and  applications,  or  oth- 
erwise; the  Jury  helng  Instrncted  that  the 
qnestion  of  capacity  always  relates  to  the 
capacity  of  the  testator  to  make  the  particu- 
lar Instrument  In  controversy.  (9)  The  Jury 
may  consider  the  nature  and  character  of  the 
will,  and,  if  it  be  contrary  to  natural  justice, 
this,  with  the  other  facts  of  the  case,  may 
be  considered  by  the  Jury  in  the  determina- 
tion of  the  question  whether  or  not  the  tes- 
tator was  of  sound  mind.  (10)  In  deter- 
mining the  question  of  testator's  capacity,  the 
Jury  are  at  liberty  to  consider  whether  or  not 
the  claims  of  near  relationship  have  been  dis- 
regarded; and,  If  they  find  that  snch  claims 
have  been  so  disregarded,  they  may  consider 
that  fact,  in  connection  with  the  other  cir- 
cumstances of  the  case,  and  give  It  such 
weight  as.  In  their  »40und  Judgment  and  dis- 
cretion, they  shall  thlnlt  It  entitled  to.  (11) 
In  determining  the  question  of  testator's  ca- 
pacity, it  1b  the  duty  of  the  Jury  to  consider 
all  the  facts  which,  by  a  preponderance  of 
evidence,  they  find  to  be  true.  If  these  facts, 
taken  together,  a^d  rightly  considered  by  the 
Jury,  fall  to  satisfy  them  that,  at  the  time  of 
making  the  will,  RIvard  was  capable  of  com- 
prehending and  appreciating  the  claims  which 
his  children  had  upon  him,  then  they  must 
reject  it.  (12)  It  Is  essential  to  the  making 
of  a  valid  will  that  the  testator  be  of  dis- 
posing mind  and  memory.  Failure  of  mem- 
ory, If  the  jury  nnd  It  to  have  existed,  may 
be  considered  by  the  Jury,  in  connection  with 


a31  the  other  idrcnmstancea  of  the  case,  In  de- 
termining testator's  capacity;  and  that  they 
are  at  liberty  to  give  it  such  weight  as,  un- 
der all  the  circumstances  of  the  caact  they, 
in  the  exerdse  of  their  sound  Judgment  and 
discretion,  think  it  entlUed  to.  (13)  If  the 
Jury  believe  ttmt  the  testator  was  laboring 
under  partial  insanity  or  monomania,  and 
that  the  win  wls  the  direct  offspring  of  such 
partial  insanity  or  monomania,  then  the  Jury 
is  Instructed  that  the  will  must  be  regarded 
as  invalid,  even  though  the  general  capacity 
of  the  testator  ro  do  ordinary  business  be 
nnlmpeached,  provided  such  monomania  so 
affects  the  testator,  in  the  making  of  bis  win, 
as  to  show  him  of  unsound  mind  in  that  par- 
ticular. (14)  The  instructions  given  as  to  the 
capacity  to  make  the  will  are  equally  ap- 
{dleaUe  to  the  capacity  to  make  the  codicils, 
and  must  be  so  regarded  by  the  Jury.  (15) 
The  Jury  is  Instructed  that,  while  a  man  Is 
not  to  be  regarded  of  unsound  mind  simply 
because  the  provisions  of  his  will  are  unjust, 
yet  the  Jury  have  a  right  to  take  into  con- 
sideration the  provisions  of  his  will;  and  If 
tihey  find  them  to  be  unjust.  In  view  of  the 
claims  that  bis  children  rightfully  had  upon 
his  bounty,  the  Jury  have  a  right  to  consider 
this  fact,  in  connection  with  all  the  other  cir- 
cumstances of  the  case,  In.  determining  wheth- 
er or  not  the  testator  was  of  sound  mind. 
(16)  The  Jury  Is  Instructed  that  If  RIvard 
was  of  sound  mind,  and  desired  to  prevent 
Lodewyck  from  having  any  ben^t  from 
whatever  share  of  his  proper^  be  might  de- 
sire Pauline's  children  to  receive,  it  was  not 
necessary  for  him  to  cut  Off  such  chlldren^ 
absolutely,  as  was  done  by  the  codicil  of  Fel>- 
roary  7,  1885.  He  could  have  vested  the  title 
In  a  trustee  for  tht  benefit  of  such  children 
during  their  lives." 

After  reading  to  the  Jury  the  above  re- 
quests, the  conrt  gave  the  Jury  oral  Instruc- 
tions, the  material  parts  of  which,  affecting 
the  questions  raised,  are  as  follows:  "Tes- 
timony has  been  Introduced  in  this  case  show- 
ing, or  tending  to  show,  that  the  testator, 
Ferdinand  C.  RIvard,  was  disturbed  by  fear 
of  some  Impeuding  danger,  that  he  was  un- 
Idnd  to  his  wife  and  children,  that  he  was 
cruel  In  his  treatment  of  domestic  animals, 
that  he  demanded  of  his  children  strict  ot>e- 
dience,  that  he  restricted  them  In  their  pleas- 
ures, and  that  he  exhibited  other  peculiari- 
ties in  his  conduct  All  this  testimony  is  in- 
troduced for  the  purpose  of  showing  you 
what  kind  of  a  man  Ferdinand  C.  RIvard 
was.  These  doings  have  been  met  by  dis- 
claimer on  the  part  of  proponents  of  this 
will,  and  evidence  has  been  Introduced  trad- 
ing to  maintain  their  position.  That  Is,  the 
evidence  on  the  part  of  the  proponents  has 
disputed  the  propositions  of  contestants;  and, 
as  to  the  truth  or  falsity  of  the  evidence  on 
these  questions,  I  leave  that  to  you.  A  great 
deal  of  evidence  has  been  Introduced  In  this 
case  to  show  that  Ferdinand  C.  RIvard  was 
a  man  capable  not  only  of  comprehending  the 
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ivoperty  be  poaBesaed,  the  nature  of  it,  of 
knowing  the  land  he  owned,  and  tts  bounda- 
ries, but  tliat  be  was  shrewd  In  making  a  bar- 
gain, and  that  he  was  generally  competent  to 
Gcoiduct  business  affairs.  I  think  there  Is  not 
any  evidence  in  this  case  that  would  warrant 
you  in  finding  that  Ferdinand  C  Rivard  was 
not  a  man  of  ordinary  business  capacity,  and 
that  thtB  business  capacity  continued  up  to 
his  death.  I  bare  no  doubt,  from  the  «Tlr 
dence,  that  be  was  capable  of  understanding 
what  property  be  possessed,  and  that  he  was 
capable  of  managing  it  successfally.  Nrtthw 
do  I  think  the  evidence  In  this  case  would 
warrant  you  in  finding  that  he  was  a  man  who 
did  not  know  bis  children  when  be  met  them, 
and  that  he  did  not  know  his  grandctaildien, 
and  wliat  relation  they  were  to  him.  Bat 
the  main  and  all-important  anestlon— It  seems 
to  me— for  you  to  consider  la  whether,  under 
the  evidence  in  this  case,  Ferdinand  0.  Rivard 
was  of  sufllciently  sound  mind  to  compre- 
hend the  obligations  he  was  under  to  his  chil- 
dren, and  those  who  were  dependent  up<m  his 
bounty,  or  entitled  to  bis  bounty,  and  It  Is  for 
the  purpose  of  lightening  you  upon  this 
question  that  so  much  of  this  evidence  has 
been  Introduced.  And,  In  considering  this 
question,  it  is  your  duty  to  examine  carefully 
into  the  conduct  and  behavior  of  the  testator 
towards  his  wife  and  children  and  those  sur- 
rounding him,  eo  that  you  may  f<»iu  a  clear 
Insight  into  the  real  condition  of  the  testa- 
tor's mind.  And  it  is  with  the  view  of  en- 
lightening you  on  this  question  that  this  evl- 
dence  In  regard  to  his  treatment  of  animals 
that  surrounded  him  was  introduced,  so  ttiat 
you  may  Justly  Judge  as  to  the  character  and 
condition  of  the  testator's  mind.  A  man  may 
be  perfectly  sound,  and  able  to  conduct  his 
business  and  understand  his  affairs,  and  even 
to  know  to  whMU  he  baa  given  his  property, 
and  still  be  In  such  a  condition  of  mind  that 
he  Is  incapable  of  comprehending  his  duties 
towards  othera  In  other  words,  he  may  be 
perfectly  sound  in  many  particulars,  and  be 
unsound  in  others,  or  some  one  particular. 
This  Is  what  is  known  as  'monomania.'  If  a 
person  Is  a  monomaniac,  and  his  will  Is  affect- 
ed by  the  peculiar  character  of  bis  mania  to 
such  an  extent  tliat  a  Jury  shall  believe  that 
he  is  of  unsound  mind,  then  that  will  Is  not 
the  will  of  the  person  executing  it,  because 
It  Is  the  will  of  a  man  of  diseased  or  un- 
sound mind,  in  that  particular.  So  you  see 
that  in  this  case  it  is  necessary  for  you  to  dis- 
criminate In  the  application  of  this  testimony 
as  to  the  particular  thing  In  which  this  testa- 
tor Is  claimed  not  to  have  possessed  sufficient 
intellect  or  capacity  to  execute  this  will.  You 
are  at  liberty,  also,  to  take  into  consideration 
the  terms  of  the  will  itself,  not  for  tlie  pur- 
pose of  substituting  your  opinion  for  the 
opinion  of  the  testator  as  to  the  mannM*  in 
which  he  should  have  disposed  of  his  pnq)- 
erty,  but  for  the  purpose  of  ascertaining,  and, 
from  what  has  been  shown  by  all  the  testi- 
mony In  this  case,  taking  Into  consideration 


OT«7  diazactatetlc  of  this  man,  and  bla  eoo- 
doct  through  an  his  life,  whether  nich  a  will 
would  be  the  product  of  snch  a  man  with  a 
louiid  qit  uaeound  inlnd.  Ymi  are  also  at  lib- 
erty, for  the  purpoae  of  detomiiibig  this  piop- 
osltUHi,  to  take  into  conaidmtloD  the  reasMiB 
that  have  been  assigned  Dor  tbe  dlspoaitkm  of 
the  property  in  the  maxmer  It  had  been  dlspoB- 
ed  of  by  this  wUl,  not  tot  the  porpoee  of  de- 
ciding or  determining  whether  you  would 
make  snch  a  will  or  not,  but  for  the  purpose  of 
determining  whether  Ferdinand  G.  Rivard— 
snch  a  man  oa  the  testimony  in  the  case  has 
Bliown  bim  to  be— would  or  woifld  not.  if  he 
was  a  man  of  sound  mind,  be  actuated  1^  the 
reasons  assigned.  In  other  words,  all  the  tes- 
timony iB  rinmAy  for  the  pozpose  of  aiabllng 
you  to  airlve  at  a  e<mcliud<w  ai  to  the  condi- 
tion ot  this  man's  mind,  as  judged  by  bJs  actiL 
A  man  owes  certain  dattes  to  Ida  family^- 
to  those  he  has  been  Instrumental  In  bringing 
Into  the  wwld.  He  is  undw  certain  l^al  and 
moral  obUgatkms  to  ttaera,  and.  If  these  otdi- 
gatlona  are  overlooked  or  disregarded,  then  it 
Is  Important  for  you  to  inqidre  whether  the 
reasons  that  are  assigned  for  overlooking  or 
disregarding  these  duties  were  such  as  ac- 
tually op^ted  upon  him,  if  bla  mind  was 
sound,  in  so  dt^ng.  If  they  did,  and  the  rea- 
sons  were  sufficient  to  him,  and  his  mind  was 
sound,  then  tbla  wlU  cannot  be  set  aalde;  bnt 
if ,  on  the  other  band,  these  reaaons  Indicate 
to  you,  together  with  all  the  testimony  In  thla 
case,  that  the  mind  of  Ferdinand  G.  Klvard 
was  not  sound  In  this  regard,  thai  yon  are  as 
much  at  llb»ty  to  deny  this  will  to  probate  as 
If  be  -were  Incompetwt  in  every  particular,  If 
the  incompetency  which  you  find  affected  the 
provisions  of  the  wlU  that  is  here  iffesented." 

The  court  refused  to  instruct  the  jury  that 
there  was  no  evidence  of  undue  infiuence,  or 
incompetency  to  make  the  will;  also,  that  If 
he  was  of  sound  mind,  saffldent  to  enable 
him  to  bny  and  and  deal  In  pn^rty  on 
the  basis  of  contract^  to  buy  for  cash,  to  give 
deeds  and  leases,  and  to  make  gifts,  this  Im- 
plied sufficl^t  capacity  to  devise  hie  lOop- 
erty  by  will;  also,  that  If  he  was  nervons,  of 
vic4ent  temper,  and  unjust  in  fals  dealings,  or 
tyrannical,  these,  of  thems^ves;  do  not  prove 
anything  agabist  his  testamentary  capacity; 
also,  that  expert  testlm<my  of  the  kind  given 
in  this  case  is  uncertain  and  unreliable,  and 
but  little  weight  should  be  glvcm  to  It  Two 
other  questions,  in  addition  to  those  above 
mentioned,  were  proposed  by  the  proponents: 
"When  the  Instrument  was  executed,  did  the 
testatcH*  anderatand  the  prOTlsiMiB  made  for 
bis  children,  and  did  be  understand  bow  to 
make  them?  Did  the  testator,  at  the  time  the 
will  was  made  and  the  changes  were  made 
by  codicils,  act  upon  reasons  saUsfactory  to 
bimsdf,  in  making  the  several  changes?" 

The  above  is  a  sufficient  statemrat  of  the 
case.  Any  further  reference  to  facts  will  be 
made  in  omnectlon  with  the  points  raised. 

John  Atkinson  (Henry  M.  Cbeever  and  John 
Ward,  of  counsel),  for  iM;>pell8nts.   pon  M. 
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DkUnBon  (Samnd  S.  Hanto  and  Jolm  D. 
Oonelr.  of  coonael),  for  ax^elleea. 

GRANT,  J.  (after  stating  the  faettf).  1. 
Tbe  coort  did  not  err  In  refiulng  to  Invtmct 
the  Jury  that  there  waa  no  erldence  of  undue 
Inflnence.  It  miut  be  borne  In  mind  that 
the  first  will  was  a  fairly  equitable  dlvlBlon 
of  the  testator's  property  among  his  children. 
This  was  In  accordance  with  the  natural  af- 
fection which  eTcry  fatbo-  is  supposed  to 
have  for  his  offspring.  There  Is  no  evidence 
that  any  Inflnence  was  ezwdsed  over  Mr. 
Rirard  In  the  execution  of  that  wUI.  or  that 
there  waa  then  any  alienation  of  affection 
between  htm  and  any  of  his  children.  If 
the  case  had  been  tried  upon  the  theory  that 
this  will  was  ralld,  and  muat  stand,  al- 
though it  were  eatabUshed  that  the  codtcila 
were  Invalid  on  account  of  undue  Influence 
or  Incompetency,  a  different  and  Important 
question,  upon  which  we  flnd  no  dedslon  by 
this  conrt,  would  have  been  presented.  It 
was,  however,  presmted  to  the  court  and 
Jury  upon  the  theory  that  the  execution  of  a 
codicil  la  a  re-execntlon  of  the  entire  will, 
and  tiiat,.lf  there  waa  such  undue  Inflnence 
or  incompetency  as  would  invalidate  the 
codldlB,  it  would  Invalidate  the  entire  will. 
AU  through  tbe  trial  the  original  will  and  the 
codicils  were  referred  to  aa  one  will.  No  re- 
quest was  made  to  instruct  the  Jury  up<Hi 
thla  theory.  It  was  raised  In  thla  court  tat 
the  first  time.  Cases  will  be  reviewed  by 
the  appellate  courts  upon  the  polnto  and  the- 
ories presented  to  the  nisi  priua  courts.  No 
better  Illustration  of  the  Justice  of  this  rule 
can  be  found  than  the  present  case.  Had 
the  proponents  desired  to  make  this  lasue,  It 
was  their  clear  duty  to  have  done  so  In  the 
court  below.  We  therefore  refrain  from  dls- 
cusalng  this  question,  or  commenting  upon 
tbe  authorities  cited. 

Soon  after  the  execution  of  the  original 
will,  Mr.  Blvard  ctmimenced.  by  codicils,  to 
diminish  the  shares  of  some  and  Increase 
thoae  of  others,  until  finally,  by  those  codicils 
and  deeds  of  conveyance,  he  had  practically 
disinherited  all  but  Paul  and  Bphratm.  and 
left  to  them  almost  the  entirety  of  a  property 
mneOx  between  9200,000  and  $400,000.  Some 
of  those  whom  he  thus  disinherited  were  In 
more  need  of  his  bounty  than  Paul  and 
Bphralm,  because  they  were  less  able  to  take 
care  of  themsejres,  and  were  possessed  of 
less  property^^very  person  will  naturally 
say  that  some  good  reason  must  be  found  to 
Account  for  such  a  disposal  of  a  large  prop- 
erty by  a  parent.  Undue  Influence  is  not 
exercised  openly.  Like  crime,  it  seeks  se^ 
crecy  In  which  to  accomplish  its  poisonous 
work.  It  Is  largely  a  matter  of  inference 
from  facts  and  circumstances  surrounding 
the  testator,  hta  character  and  mental  con- 
dition aa  shown  by  the  evidence,  and  the  op- 
portunity possessed  by  the  ^oiefldary  for 
the  exercise  tit  such  contnd.\Marx  v.  Mc- 
Glynn,  88  N.  Y.  357;  Hartmrfn  v.  Strickler, 


82  Va.  287;  Porter  v.  Throop,  47  Mich.  324. 
U  N.  W.  174.  It  hi  unnecesaary  in  tbls  cftBe 
to  go  to  the  extent  of  the  htddlng  in  Marx  v. 
HcOlynn  and  Hartman  v.  Strickler.  to  the 
effect  that  the  presumption  of  undue  Influ- 
ence arises  from  the  fiict  that  the  win  is  in 
disregard  of  a  parent's  natural  affection. 
Bphralm  lived  at  hcHne,  with  hla  fathor,  for 
about  flve  years  before  his  death.  Paul  waa 
a  frequent  visitor,  and  in  consultation  with 
him.  There  is  evidence  on  the  imrt  of  the 
contestants  that  Mr.  lUvard  made  remarks 
against  his  son  Gharies  after  his  Interviews 
with  Paid,  and  spoke  about  fixing  matters 
differently.  The  learned  circuit  Judge  sub- 
mitted this  question  to  the  Jury,  and,  upon 
a  motion  for  a  new  trial,  refawd  to  diatnrti 
the  verdict  We  think  he  was  emrect,  In 
that  there  vras  substantial  evidence  for  the 
cousldetation  of  the  Jury. 

2.  Three  witnesses,  named  Ixklewyck. 
Freeh,  and  Gore,  testified  that  in  their  opin- 
lim  Mr.  RIvard  waa  of  unsound  mind.  Hie 
objection  made  to  the  Inquiry  {»ropounded  to 
liOdewyck  and  Freeh  was  that  It  was  'in- 
competent, and  any  inquiry  aa  to  his  mental 
BOundncH  or  unsoundness  mnat  be  confined 
to  the  time  the  will  was  made,  and  the  cod- 
icils." Under  this  objecdon,  counsel  can 
now  complain  only  of  the  second  reason  for 
their  objection.  The  objection  that  it  vras 
"incompetent"  Is  too  indefinite-  The  term 
includes  many  reasons  which  counsel  might 
have  had  In  mind,  but  which  were  not  ap- 
parent to  the  court  In  Ward  v.  Ward,  87 
Mich.  2S8,  the  objection  made  was  that  the 
question  was  ^incompetent  Irrelevant  and 
immaterial."  Tbe  court  said:  "The  ground 
of  the  objection  waa  uxrt  stated  at  all,  and, 
considering  the  drcnmstancea,  the  point  now 
uqced  was  not  so  obvious  as  to  probably  oc- 
cur to  the  Judge'a  mind  <m  the  tender  of  the 
general  objection.  The  plaintiff  in  errw  la 
therefore  not  entitled  to  Insist  on  the  ground 
here  taken."  In  Stevens  v.  JIape,  SS  Mich. 
(Ki,  17  N.  W.  698,  it  IS  said,  '^Objections  made 
In  this  form  are  niot  entitled  to  notice,  unless 
it  happens  that  the  true  point  of  objection  is 
too  palpable  to  call  for  anythbig  more  def- 
inite." See,  also,  Brown  Welghtman,  62 
Mich.  6B7,  29  N.  W.  98;  Aasodatlon  v.  Fish- 
er, 95  Mich.  274,  54  N.  W.  7S9.  Counsel 
cannot  now  raise  the  point  that  these  wit- 
nesses had  not  shown  aufllcient  facts  and 
knowledge  u|>on  which  to  base  an  opinion. 
To  similar  questlMLB  propounded  to  the  wit- 
ness Gore,  the  spedfle  objection  waa  made 
that  he  had  not  shown  suffldent  knowledge 
on  his  part  to  flAve  an  opinion.  We  are  all 
of  the  opinion  that  this  witness*  testimony 
was  competent  He  had  described  looks  and 
actions  and  language  Inconsistent  with  a 
normal  state  of  mind.  We  deem  it  unim- 
portant to  stete  his  testimony. 

3.  Dr.  English,  a  medical  expert  upon  In- 
sanity, was  produced  as  a  witness  for  the 
contestants.  A  very  long  hypothetical  ques- 
tion was  propounded  to  him^   It  anumed 
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tbe  exlBtence  of  certain  tacts,  as  all  sncb 
qaestioiu  do,  wtalcb  contestants  dalm  th^ 
had  given  testimony  to  prove.  After  tlie 
statement,  the  question  was,  "What  bare 
70U  to  Bay  as  to  the  mental  condition  of  this 
man,  from  the  time  of  his  wife's  death  down 
to  his  death?"  The  answer  was,  "The  his* 
tory  seems  to  be  tliat  of  an  Insane  person, 
so  far  as  I  can  Judge  from  the  question." 
After  this  was  answered  a  second  question 
was  propounded,  asking  for  the  witness* 
opinion  whether  Mr.  Rirard  was  "capable  of 
comprehending  his  moral  obligations  to  oth- 
ers, and  the  objects  of  his  bounty;  the  rela- 
tions of  hie  children  and  grandchildren  to 
him;  the  situation  and  disposition  of  his 
property  so  as  to  hold  those  In  mind;  his 
obligations  to  others;  his  consideration  of 
the  objects  of  his  bojinty;  his  property,  and 
the  extent  of  it,— so  as  to  be  able  to  make 
this  will  and  these  codicils  of  his  own  un- 
derstanding." It  Is  now  urged  that  this 
question  was  Incompetent  because  it  In- 
cludes certain  facts  which  are  Indicative  of 
sanity,  rather  than  insanity,  and  that  the 
Jury  were  given  to  understand  by  the  ques- 
tion that  they  were  inserted  as  Indicative 
of  Insanity.  No  such  objection  was  made 
upon  the  trial,  and  it  will  not  now  be  con- 
sidered by  us.  The  court,  of  its  own  mo- 
tion, did  modify  some  of  the  hypothetical 
statements  which  were  eliminated  from  the 
question.  If  counsel  for  proponents  object- 
ed to  other  statements,  they  should  have 
called  the  attention  of  the  court  to  them. 
The  usual  and  better  practice  is  to  Qrst  In- 
troduce aU  the  evidence  to  support  the  as- 
sumed facts  stated  In  the  hypothetical  ques- 
tion. If,  however,  after  the  close  of  the 
testimony.  It  be  found  that  such  question 
contains  assumed  facts,  which  there  is  no 
evidence  to  support,  opposing  counsel  should 
move  to  have  the  answer  stricken,  and  ex- 
cluded from  the  consideration  of  the  Jury. 
Wilkinson  v.  Spring  Works.  73  Mich.  418, 
41  N.  W.  490.  The  competency  of  such 
qnesttons  is  too  well  established  to  be  now 
questioned.  The  duty  of  the  trial  judge  is 
to  limit  the  questJon  to  those  facts  which. 
If  the  Jury  And  them  to  be  true,  are  indica- 
tive of  insanity.  The  hypothetical  question 
in  this  case  Included  the  facts  which  the 
contestants  had  given  evidence  tending  to 
sustain.  The  second  question  was  attacked 
in  the  court  below,  and  Is  attacked  here,  up- 
on, the  ground  that  It  included  moral  obliga- 
tions, and  that  it  is  of  no  consequence 
whether  Mr.  Rlvard  did  or  did  not  under- 
stand his  moral  obligations  to  others.  It  Is 
insisted  that  the  question  and  answer  relat- 
ed to  the  moral  Incompetency  of  the  tes- 
tator, and  not  to  his  mental  Incompetency, 
which  is  the  test.  The  word  was  evidently 
not  used  in  regard  to  the  moral  character  of 
the  testator,  or  his  moral  obligations  to  his 
neighbors  in  the  business  transactions  of 
Ufe.  It  related  to  the  obligations  which  a 
parent  owes  to  his  children.  He  was  under 


no  l^al  obligation  to  devise  bis  property  or 
leave  It  to  his  children  who  yrere  of  age. 
Certainly,  as  to  those  who  were  not  of  age, 
It  would  not  be  inappropriate  to  say  that  a 
father  owes  a  moral  obligation  to  his  chil- 
dren to  provide  out  of  his  property  the 
means  for  their  support  and  education.  The 
term  was  used  with  reference  to  his  obliga- 
tiomi  to  his  children.  Tbe  Jury  could  not 
well  have  understood  It  in  any  other  light. 
There  is  precedent  for  its  use  In  this  con- 
nection. The  lord  chief  Justice,  In  Banks  v. 
Goodfellow,  U  R.  5  Q.  B.  649.  says:  "Here, 
then,  we  have  the  measure  of  tbe  degree  of 
mental  power  which  should  be  Insisted  on. 
If  the  human  instincts  and  affections,  or  the 
moral  sense,  become  perverted  by  mental 
disease;  If  Insane  suspicion  or  aversion  take 
the  place  of  natural  affection;  if  reason  and 
Judgment  are  lost,  and  the  mind  becomes 
a  prey  to  Insane  delusions  calculated  to  In- 
terfere with  and  disturb  Its  functions,  and 
to  lead  to  a  testamentary  disposition  due 
only  to  their  baneful  Influence,— in  such  a 
case  it  is  obvious  that  tbe  condition  of  testa- 
mentary power  falls,  and  that  a  will  made 
under  such  circumstances  ought  not  to 
stand."  The  rigid  cross-examination  elicited 
many  things  favorable  to  the  proponents, 
and  gave  the  Jury  ail  tbe  essential  Informa- 
tion for  their  consideration  in  determining 
how  much  weight  they  would  give  to  the 
opinion  of  the  expert  There  was  no  error 
In  admitting  this  testimony. 

4.  The  court  did  not  err  In  refusing  to  in- 
struct the  Jury  that  the  expert  testimony 
In  this  case  was  uncertain  and  unreliable, 
and  that  but  little  weight  should  be  given 
to  it  People  T.  Seaman  (HlcbO  6S  N.  W. 
203. 

5.  Testimony  was  Introduced  by  the  con- 
testants to  show-  that  Mr.  Rlvard  became 
angry  at  some  of  his  boys,  and  sent  them 
away  from  home,  telling  them  to  leave,  and 
"go  aAd  eat  mad  cow."  A  Mr.  Wlllemin  was 
sworn  for  the  proponents,  and  testified: 
That  he  was  a  lawyer  of  44  years*  practice, 
20  years  in  this  country.  Was  brought  up 
In  Paris,  a  graduate  of  the  French  uni- 
versity, and  acquainted  with  the  Idioms  of 
the  French  language.  That  the  French  ex- 
pression for  the  above  Is,  "Mangg  de  la 
vache  enrag^e."  That  It  was  an  expression 
much  used  In  France,  especially  among  the 
country  people.  "It  means  the  same  as, 
Tou  go  and  have  a  hard  time.'  Suppose 
I  should  tell  you  the  story  of  my  life,  and 
was  In  Australia  part  of  the  time,  and  fared 
very  bad  In  that  country;  I  would  tell  you, 
'J'ai  mang6  de  la  vache  enrag^.'  It  means 
you  have  tbe  hardest  time  one  could  ask 
to  endure  hardships."  On  cross-examination 
the  witness  was  asked.  "Would  you  use  it 
to  your  own  children?"  He  answered  under 
objection  and  exception.  It  was  probably 
not  proper  cross-examination.  It  had  no 
relevancy  to  the  subject-matter  of  hia  testi- 
mony in  chief.  It  would,  bpwever.  be  a  re- 
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flection  Qpon  the  intelligence  of  uxy  jvrf  to 
hold  that  tbey  conld  be  mirted  or  prejudiced 
try  the  answer,  which  was:  "No;  I  jronld 
not,  mTBelf."  Jndgmehta  ahonld  not  be  set 
aside  for  such  tiiTlal  errors. 

6.  The  principles  soreminff  ttie  main  ques- 
tion in  this  case  have  been  so  frequently  and 
fully  dlscuBWd  in  the  deetslens  of  this  court 
that  we  deem  it  unnecessary  to  traverse  the 
ground  again.  To  do  so  would  be  super- 
erogation. The  fwmer  distinguished  JnristB 
of  this  court  liave  aUy  eivounded  the  rules 
and  dted  tlie  prindides  governing  all  the 
queaUons  raised.  Some  of  the  leading  cases 
are  BeauUen  t.  Clcotte,  12  Mich.  468;  Mc- 
Glnnis  v.  Ketapaej,  27  Mich.  363;  Fraser  t. 
Jennison,  42  Mich.  2S1,  8  K.  W.  882;  E^p- 
sey  T.  McGInnisB,  21  Mich.  123. 

Apart  trom  the  question  of  imdue  influence, 
which  has  already  been  diqrased  oC,  the  the- 
ory of  the  proponents  is  that  the  record  con- 
tains no  evidence  of  general  inonnpetency, 
the  result  (tf  senile  dementia  or  general  In- 
sani^,  or  of  an  insane  delusion  which  affect- 
ed the  testamentary  capacity  oi  Mr.  RiTard. 
Counsel  urged,  and  requested  the  court  to  so 
charge,  tha.t  Mr.  Blvard  was  competent  to  at- 
tend to  his  business  affairs,  to  make  deeds, 
leases,  and  contracts,  and  was  tberefore  com- 
petent to  make  a  will,  for  the  reasm  that  It 
requires  leas  capacity  to  make  a  will  than  to 
execute  deeds  and  contracts.  If  the  alleged 
Incompetency  d^)^ed  upm  senile  dementia 
or  general  Insanity,  counsel's  contention,  un- 
dOT  the  instnictlmi  of  the  court  as  to  his  com- 
petency  in  this  regard,  would  be  correct,  and 
the  court  should  have  directed  a  verdict  for 
the  proponnts.  This  rule  Is  settled,  not  only 
by  the  authnrlttes  in  Michigan,  but  Is  recog- 
nised by  courts  g«ierally. '  The  difflculty  of 
this  contention  is  that  it  does  not  apply  to 
this  case,  and  the  court  eliminated  it  fran 
the  ctmsideratlon  of  the  Jury  by  Instractlng 
them  that  Mr.  Bivard  was  competent  to  do 
all  these  things,  and  that  that  competency 
continued  to  the  end  of  his  life.  Counad  Ig- 
nore the  other  well-settled  rule,— that,  while  a 
man  may  be  possessed  of  such  capadty,  he 
still  may  be  unable  to  «Eecute  the  will  In 
questlcm,  on  aecrant  of  some  dduslon  whidi 
has  beclouded  or  taken  away  his  Judgment  In 
regard  to  those  who  are  the  natural  objects 
ot  his  bounty.  If  a  testatw  dl^nherits  a 
daughter  upon  the  belief  that  she  is  a  bad 
woman  or  that  she  is  not  his  own  offspring,  or 
a  son  upon  the  belief  that  be  is  a  drunkard,  or 
his  grandchildren  iqjwn  the  belief  tliat  his  son- 
in-law  has  threatened  to  kill  him,  and  It  ap- 
pears that  there  is  no  foundation  in  fact  fw 
any  such  beliefs,  and  th^  are  shown  to  be 
mere  delusions,  a  will  dl^nherlUng  such  chil- 
dren and  grandchildren  Is  void,  notwithstand- 
ing be  was  entirely  sane  nptm  every  other 
subject,  and  fully  competent  to  manage  his 
business  affairs.  Justice  Oooley  makes  the 
distinction  clear  in  his  aUe  opinion  in  Fraser 
V.  Jenniaon,  supra,  at  page  281,  42  Mich.,  and 
page  882,  8  N.  W.:    "When  the  monomania 


Is  ewoeded.  tt  is  only  necesBsiy  to  Inqnbre 
further  whether  the  provlskas  of  the  win  are 
or  are  not  affected  by  tt,  and  the  will  stands 
or  falls  by  that  test  [Citing  a  large  number 
of  authorities.]  A  man  may  believe  himself 
to  be  the  Supreme  Buler  ot  the  Dnlvecse,  and 
nevertheless  make  a  perfectly  sensiUe  divi- 
sion of  his  ivoperty;  and  the  courts  win  Bn»- 
tain  1^  when  It  M^pears  thai  his  mania  did 
not  dictate  its  provisions."  Tba  cmvetae  ot 
the  proposition  is  tmc—tliat  where  the  mon- 
omania or  dduslMi  does  dictate  its  pniyi- 
sioas^  and  results  In  the  disinhoitanoe  ot  tbe 
subjects  of  tbe  deluslcm,  whom  he  would  oth- 
erwise remember  in  bis  will,  it  cannot  stand. 
We  are  not  dealing  with  a  testator  who  has 
no  children,  but  only  collateral  hefrs,  to  whom 
he  owes  no  duty,  legal  or  moral,  but  with  a 
pareit,  whose  dlalnhentance  ought,  in  the 
common  sense  of  mankind,  to  be  based  upon 
some  good  reason.  For  this  reason  the  court 
rightly  instructed  the  Jury  that  they  might 
cmslder  the  terms  of  the  will,  bi  connection 
with  the  other  evidence,  in  determining  the 
question  of  the  monomania  or  ddnslon.  This 
Is  peculiarly  true  of  the  present  case.  These 
codicils  present  smne  peculiar  features,  which 
Indicate  a  loss  (rf  memory  and  an  unstable 
character.  Thwe  w«%  only  2  we^s  between 
tJae  second  and  third;  17  days  between  the 
eighth  and  ninth;  6  days  betweesi  the  tenth 
and  eleventh;  the  third  and  fourth  were  made 
upon  the  same  day;  tbe  eighth  and  ninth  are 
identical  In  language.  We  find  no  satisfac- 
tory e:qdanatlon  of  the  ezecnticm  of  these 
two  codicils  within  a  few  days  of  each  other. 
By  the  sixth  codicil  be  took  away  from  his 
childroa  alt  OMitnH  of  his  funeral,  burial,  and 
selection  of  Us  grave  and  the  erection  ot  a 
mtmiuneut,  and  committed  it  to  his  attorney, 
Mr.  Ward.  He  disinherited  his  youngest 
daughter.  If  the  testimony  of  the  conteatants 
Is  wwthy  of  bdief,  he  was  under  the  Insane 
deluslMi  that  she  was  an  Inmate  of  a  house  oi 
ill  fame,  miere  Is  no  shadow  of  a  reason 
shown  for  this  belief.  If  the  Jury  found  that 
tUs  Insane  deluslMi  was  the  cause  of  his  distn- 
beilting  her,  it  alone  would  be  sufficient  to  In- 
validate the  will.  Haines  v.  Hayden.  95  Mich. 
832.  M  N.  W.  911.  The  delusion  In  that  case 
was  that  his  wife  was  unfaithful  to  htm,  and 
that  Alice,  the  daughter  who  was  disinherit- 
ed, was  not  his  own  child.  It  was  aald  In 
McGInnUi  v.  Kempsey,  "If  a  party  makes  a 
wlU  contrary  to  natural  Justice,  this,  with  otb- 
w  fects,  may  be  ctmaidered."  The  testetw's 
daughter  Boae  waa  about  12  yeara  of  age 
when  her  mother  died.  The  evidence  for 
contestants  showed  that  she  assumed  the 
mothWs  place  in  the  household;  did  most 
ot  the  work;  she  and  her  little  sister  milked 
the  cows,  and  Imught  water  from  the  lake, 
several  hundred  feet  away;  tbat  ahe  waa 
faithful,  obedient,  and  uncomplaining;  that 
her  lot  was  a  hard  one;  that  she  did  work 
which  no  father  possessed  ot  the  proper^ 
which  her  father  had  vught  to  permit  a 
daughter  to  do.  Nothing  occurred  to  eatnu^ 
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Urn  from  her  until  ber  manlage  with  Lode- 
vryck.  There  Is  no  evidence  that  he  had  any 
UI  will  toward  Panllne,  Lodewyck's  first  wife. 
Enthw  from  an  unfortunate  marriage,  or  from 
other  cansea,  the  mind  of  his  daughter  Ar- 
change  had  become  unbalanced,  and  after  she 
left  her  husband  her  tatb&r  took  her  to  an 
asylum  for  eare  and  treatment  The  com- 
mon sMise  of  mankind  condemns,  as  contrary 
to  natural  justice,  a  will  which  pnictlcaUy 
disinherits  such  children,  and  leaves  the  bulk 
of  a  large  fortune  to  two  who  hare  d<me  no 
more  than  they  to  deserve  It,  and  are  better 
able  to  meet  the  vidssltudes  and  struggles  of 
life;  and  courts  and  juries  have  the  right  to 
take  that  fact  Into  consideration,  in  determin- 
ing the  competo^  of  tbe  testator  to  make 
the  wiU. 

The  dduilons  claimed  to  directly  afFect 
the  will  are  his  belief  that  his  daughter  Ju- 
lia, whom  he  totally  disinherited,  was  an  in-* 
mate  of  a  house  of  ill  fame;  that  Charles 
was  a  drunkard;  and  that  his  scnt-in-law 
Lodewyck,  whose  children  he  left  with  a 
mere  pittance,  and  that  tied  up  with  harsh 
restrictions,  had  designs  upon  his  life.  So 
far  as  disclosed  upon  this  record,  there  was 
not  tbe  slightest  foundation  for  his  belief  in 
the  uncbaatity  of  his  daughter  or  the  de- 
signs of  Lodewyck.  There  Is  eyidence  from 
which  it  may  be  reasonably  inferred  that  he 
bad  some  foundation  for  Ms  belief  in  the 
ttablts  of  his  son  Oharles.  Charles,  howev- 
er, was  a  witness,  and  the  jury  had  a  better 
chnnce  to  judge  as  to  the  foundation  for  bis 
father's  treatment,  and  whether  his  b^ief 
amounted  to  a  delnslon. 

The  evidence  of  the  contestants  tends  to 
show  a  marked  change  in  the  habits  and 
character  of  Mr.  Rlvard  after  the  death  of 
his  wife;  that  he  was  afraid  of  her  spirit; 
that  be  made  his  sons  and  the  hired  man 
sleep  in  the  sitting  room  for  some  time,  all 
having  beds  on  the  Boot;  that  they  slept  with 
grins  by  their  aides;  that  he  said  to  bis 
sons,  "Your  mother  might  come,  and  we  had 
better  sleep  on  tbe  floor;"  that  he  told  them 
to  sle^  on  their  backs,  so  as  to  listen,  for 
feai*  she  would  come,  and  told  them  to  be 
ready  to  gra!>  their  guns  to  shoot  If  she 
Bbonid  come;  that  he  hung  slelghbells  across 
the  windows;  that  he  attended  to  the  calls 
of  nature  In  the  room  at  night  without  ns- 
InfT  any  convenience;  that  he  was  accustom- 
ed to  sit  upon  his  haxmchea  In  tbe  house 
and  In  the  fields,  and  along  the  fences;  that 
he  exhibited  cruelty  towards  his  dumb  ani- 
mals, so  extreme  and  revolting  as  to  be  in- 
eonslstent  with  a  sane  mind;  that  he  some- 
times wore  summer  clothes  in  winter,  and 
winter  clothes  In  summer;  that  he  some- 
times slept  with  a  flannel  shirt  or  drawers 
tied  about  his  neck,  for  fear  that  one  of  his 
daughters  would  cut  his  throat;  and  that  he 
furnished  diseased  meat  to  eat.  Now,  while 
HO  me  of  these  peculiarities  would  not,  of 
themselves,  show  Incompetency  to  make  a 
will,  still  they  were  imp<Hrtant  side  lights  to 
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aid  the  jury  In  determining  the  main  issue 
in  the  case.  Bltuer  v.  Bltner,  65  Pa.  St. 
347.  It  is  juat  to  here  remark  that  the  tes- 
timony of  the  proponents  was  In  flat  contra- 
diction to  most  of  the  testlmoay  on  tbe  part 
of  the  contestants,  and,  if  the  jury  found 
that  the  facts  testified  to  by  the  proponents' 
witnesses  were  true,  Mr.  Rlvard  was  un- 
doabtedly  competent  to  execute  the  will,  and 
the  wHI  should  have  been  sustained.  But 
these  questions  of  fact  were  exclusively 
within  the  province  of  the  jury,  and  they 
have  settled  them  against  the  proponents. 
The  charge  was  very  clear  In  presenting  the 
issue  to  them,  and  defining  the  rules  by 
which  they  were  to  be  governed.  We  find 
no  error  in  the  instruction  given,  or  In  the  re- 
fusal to  give  the  requests  on  behalf  of  the 
proponents  which  were  refused.  The  refus- 
al to  submit  tbe  special  queations  numbered 
4  and  5  has  not  been  argued  by  counsel  In 
their  briefs,  and  therefore  will  not  be  con- 
sidered. The  judgment  Is  affirmed.  The 
other  justices  concurred. 


SAWYER  et  al.  v.  CHOATE  et  al. 
(Supreme  Conn  of  Wlscoaon.  March  10,  1886.) 

NbOOTIABLK  iHSTBOniNTS— iKDOaSBMBNT  — TbIAI, 

— TtuNSAcrioN   viTB  SacaDixT  —  Witness — 

CCMlPBTBSOT^aSTBDCTlOHB— BSST  ASD  StOOHD- 
AXJ  GVIDSNCE. 

1.  In  an  action  on  s  note,  which  was  made 
by  G.  and  indorsed  by  K.,  who  has  Bioce  died, 
tbe  testimony  of  the  maker  and  of  the  payee  that 
K.'fl  indorsement  was  on  the  note  when  deliver- 
ed to  the  payee,  is  not  witUn  Rev.  St  I  40(ffl, 
as  Id  respect  to  a  transaetion  had  "personally'' 
with  a  deceased  pei^n. 

2.  The  testimony  of  the  payee,  that  he  £ar- 
tdshed  the  money  on  the  credit  of  the  ma'ker  aad 
K..  does  not  show  a  previous  arrangement  wltii 
K.,  or  that  the  arrangement,  if  any,  was  with 
K.  personalty. 

3.  A  letter,  written  by  K.  to  the  malier,  in- 
structuig  him  "to  raise  the  money^  and  he  would 
be  here  the  first  of  the  week  to  mdorse  paper/' 
etc.,  is  not  a  transaction  had  personally  with  K. 

4.  Both  the  maker  and  payee  are  compe- 
tent to  testify  to  the  exiat^ce  of  the  letter,  and 
to  its  genoinaieBs. 

5.  After  it  has  been  eBtabliahed  that  a  let- 
ter has  been  lost,  one  who  had  read  it  to  the 
recipient  at  the  time  it  was  received,  because  the 
latter  was  unable  to  read,  may  testify  to  the 
contents  of  the  letter. 

6.  Tbe  reception  of  additional  evidence  to  a 
fact  already  established  by  competent  evidence 
is  not  prejudicial  erra-. 

7.  An  instruction:  *Trhe  defendants  daim 
that,  if  the  note  was  not  indorsed  by  K.  untii 
after  its  delivery  to  B.  and  C,  then  it  was  in- 
dorsed pursuant  to  a  previous  agreement.  If 
you  find  that  Is  true,  your  verdict  should  be  tat 
the  defendants,"— leaves  to  the  jury  the  qnet- 
tion  of  an  indorsement  pursuant  to  a  previous 
agreement. 

8.  A  charge  which,  construed  as  a  whole, 
plainly  sbites  the  law  appllcaUe  to  the  case,  Is 
without  error. 

Appeal  from  circuit  court,  Winnebago  ooim- 
ty;  George  W.  Bumell.  Judge. 

Action  by  Edgar  P.  Sawyer  and  others,  as 
executors  of  the  estate  of  J<  H.  Eleti 
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ceased,  against  Leander  Oboate,  James  M. 
Bray,  and  Peter  Giattan.  From  a  judgment 
tn  faror  of  defendants,  plaintiff!  anwaL  Af- 
flrmed. 

The  actkw  la  based  on  the  following  faeti: 
On  January  8, 188S,  one  Peter  Orattan  execut- 
ed his  prMDissory  note  for  $2,000  to  Bray  & 
Cboate,  for  money  fnmlshed  at  the  time.  It 
was  afterwards  negotiated  by  Bray  &  Choate 
to  the  Commercial  Banlc  of  Oshlcoah.  At  this 
time  It  had  the  Indorsement  of  J.  H.  Kiel  up- 
on It  Kiel  died.  The  note  was  presented, 
filed,  and  allowed  as  a  daim  against  hla  es- 
tate, and  paid  by  Ms  execators.  This  action 
Is  brouj^tat  to  recover  the  sum  so  paid  to  Bray 
&  Choate,  on  the  alleged  ground  that  Kiel's 
Indorsement  was  for  the  accommodation  of 
Bray  &  Ohoate,  and  without  OHudderatlon. 
On  the  other  hand,  it  Is  claimed  by  Bray  & 
Choate  that  the  note  was  given  for  money  ad- 
vanced by  them  for  the  joint  use  of  Orattan 
and  Kiel,  and  that  Kiel  Indorsed  it  in  order 
to  assume  responsibility  for  it  as,  virtually,  a 
joint  maker  with  Orattan.  Orattan  was  join- 
ed as  maker  of  the  note.  Tlie  question  prin- 
cipally litigated  was  whether  Kiel's  Indorse- 
ment was  on  the  note  at  the  time  w^en  Bray 
&  Choate  received  It,  or  whether  it  was  made 
afterwards,  for  the  accommodation  of  Bray 
&  Choate.  Choate  and  Orattan  both  testify 
that  It  was  there  before  the  note  was  deliv- 
ered to  Bray  &  Choate,  and  that  the  money 
was  advanced  on  the  credit  of  that  Indorse- 
ment Jollns  Kiel,  aoa  of  J.  H.  Kiel,  testifies 
that,  at  the  date  of  the  transacticA,  bis  father 
was  In  the  state  of  Michigan,  and  many  miles 
from  Oshkosh.  The  questkns  mainly  relate 
to  the  competency  of  this  testimony.  If  the 
testimony  was  eompetoit,  It  sustains  the  ver- 
dict 

Eaton  ft  Weed  and  Oabe  Boack,  for  appel- 
lants.  Hooper  &  Hooper,  tor  resiKHidents. 

NEWMAN,  J.  (after  stating  the  facts).  It 
is  said  that  the  testimony  of  Choate  and  Orat- 
tan, to  the  effect  that  Kiel's  Indorsement  was 
on  the  nvte  at  the  time  when  It  was  ddivered 
to  Bray  &  Cboate,  was  Incompetent,  on  the 
ground  that  Kiel  le  dead,  and  that  this  was 
allowing  c^poelte  parties  to  testify  In  respect 
to  a  "transaction  or  communication  by  him 
[them]  personally  with  a  deceased  person,"  In 
contraventi<m  to  section  4060  of  the  Revised 
Statutes.  Certainly,  neither  witness  Is  with- 
in the  literal  terms  of  the  section,  ^e  evi- 
dence does  not  disclose  that  either  was  pres- 
ent at  or  witnessed  the  act  of  indorsement 
Th^  testify,  simply,  that  the  signature  was 
on  the  paper  at  the  time  when  It  was  deliv- 
ered. The  testimony  did  not  relate  to  any 
transaction  or  commanlcati<Hi  had  personally 
with  the  deceased,  and  was  competoit.  Dan- 
iels T.  Foster.  26  Wis.  686. 

Choate  was  permitted  to  testify  that  he  fur- 
nished the  money  on  the  credit  of  Orattan  and 
Kiel.  This  is  said  to  be  double  error;  that 
It  permitted  Choate  to  testify,  In  eCFect,  to  a 


claimed  arrangement  with  Kiel,  and  was  a 
conclusion  founded  on  the  fact  of  the  arrange- 
ment  claimed.  It  may  be  that  the  presence 
of  the  Indorsement  upon  the  paper  is  some 
evidence  that  it  was  put  there  in  pursuance 
of  some  previous  arrangemuit;  but  It  does 
not  show  what  that  airangement  was.  or 
whether  It  was  made  with  the  deceased  per^ 
sonally.  So  it  could  not  be  error  on  the 
ground  first  stated.  And.  as  to  the  second 
ground  of  error  alleged,  the  testlmmy  is  to 
the  effect,  simply,  that  credit  was  given  to  the 
IndorsemeDt  of  Kiel.  It  is  not  that  credit 
was  given  to  any  previous  arrangement  with 
him,  personally,  or  otherwise.  But,  evm  If 
error.  It  was  not  pr^ndldal;  tot  the  mere 
fact  that  the  Indorsement  was  on  tlie  paper 
at  the  time  of  the  delivery  of  the  money  was 
evidence  sufficient  that  tbe  money  was  paid 
on  the  credit  of  the  Indorsement  Snyder  v. 
Wright  13  Wis.  689.  Addtttonal  evidence,  to 
a  fact  already  sufficiently  proved  compe- 
tent evidence,  canaot  well  be  prejudicial  er- 
ror, evm  if  erroneously  recdved. 

Orattan  was  permitted  to  testify  that  he 
had  received  a  letter,  purporting  to  be  from 
Kiel,  and  which  "appeared  to  be  signed"  by 
him;  that  he  was  unable  to  read,  and  so  bad 
shown  the  letter  to  Choate,  who  had  read  It 
for  him.  The  letter  bad  not  been  preserved, 
but  had  become  lost  Cboate  was  permitted 
to  Identify  the  signature  of  Kiel  to  the  let* 
ter,  and  to  testify  to  Its  contents.  He  testi- 
fied that  "It  Instructed  Orattan  to  raise  the 
money,  and  he  would  be  here  the  first  of  the 
week,  and  Indorse  paper,"  etc.  The  letter 
was  not  a  tranaactkai  had  personally  with 
Kiel,  within  the  Intention  of  section  4068. 
Rev.  St;  and  It  was  competent  tor  both  Orat- 
tan and  Oboate  to  testify  to  Its  existence. 
They  might  also  testify  that,  in  their  opinion, 
the  letter  was  genuine.  This  Is  settled,  for 
this  state,  by  Daniels  v.  Foster,  supra.  Nor 
Is  there  any  reason,  founded  on  the  statute, 
why  Choete.  being  a  competent  witness  in 
the  case,  was  Incompetent  to  testify  to  the 
contents  of  the  letter.  There  was  no  evi- 
dence, by  either  defendant,  of  transactltHis  or 
communications  had  by  them  persmally  with 
KieL 

Some  nunplalnt  is  made  of  the  InstmctltHiB 
given  by  the  court.  The  court  instructed 
that  *1t  Is  claimed  by  the  defendants  (1)  that 
this  note  was  indorsed  by  Kiel  before  it  was 
delivered  to  Bray  A  Choate;  (2)  that  If  It 
was  not  indorsed  by  Kiel  until  after  delivery 
to  Bray  &  Choate,  then  such  Indorsement  was 
made  pursuant  to  previous  agreement,  by 
which  he  was  to  Indorse  as  surety  tor  Orat- 
tan, which  would  amount  to  the  same  thing. 
In  law,  as  If  the  note  had  been  Indorsed  be- 
fore delivery.  If  you  find,  from  the  evidence, 
that  either  <tf  these  propositions  Is  true,  then 
your  verdict  should  be  for  the  defendants; 
but  If  yon  find  that  neither  of  them  Is  true, 
then  your  verdict  should  be  for  the  plalntlffii. 
And,  In  this  respect,  it  makes  no  differenre 
whether  he.  Kiel,  Indorsed  M  the  request  of 
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the  maker,  Grattan,  or  of  the  payees.  Bray 
&  Choate.  For  the  material  question  Is,  not 
at  whose  instance  the  Indorsement  was  made, 
bat  did  the  payees  part  with  their  money 
upon  the  strentrth  of  the  Indorsement,  and  re- 
lying upon  the  credit  of  the  Indorser?  The 
question  for  you  to  determine,  therefore,  Is, 
did  Kiel  Indorse  this  note  as  surety  Indorser 
for  Grattan,  or  for  the  accommodatliHi  of 
Bray  &  Choate?"  Several  criticisms  upon 
these  instructions  are  made:  (1)  "That  It 
told  the  Jury  that.  If  the  note  was  indorsed 
after  delivery  to  Bray  &  Choate,  then  the 
Indorsement  was  made  pursuant  to  a  previ- 
ous agreemMit,"  thus  taking  that  question 
from  the  jury.  The  coiut  said.  In  effect,  on 
that  point:  "The  defendants  claim  that,  if 
the  note  was  not  Indorsed  by  Kiel  until  after 
Its  delivery  to  Bray  &  Choate,  then  It  was 
Indoraed  pursuant  to  a  previous  agreemeut. 
If  you  find  that  Is  true,  your  verdict  should 
be  for  the  defendants."  That  certainly  left 
that  question  to  the  Jury.  It  Is  also  complain- 
ed that  the  conrt  Instructed  that  It  made  no 
diflTerence  at  whose  request  the  Indorsement 
was  made,  whether  at  the  request  of  the 
maker  of  the  note,  Grattan,  or  at  the  request 
of  the  payees  of  the  note,  Bray  &  Choate. 
But  this  Is  not  a  fair  estimation  of  what  the 
court  really  did  charge.  It  Is  familiar  that 
the  whtde  chaq[e  Is  to  be  read  and  construed 
together.  The  whole  of  a  legal  proposition, 
with  all  modifying  facts,  suitable  for  an  In- 
struction to  the  Jury,  cannot  always,  or  often, 
be  compressed  within  a  single  sentence.  The 
court  here  plainly  told  the  jury  that  the  im- 
portant question  was  whether  the  purpose  of 
the  indorsement  was  to  become  surety  for 
Grattan,  and  Bray  &  Choate  parted  with 
their  money  on  the  credit  of  the  indorsement; 
and.  If  that  was  the  fact,  it  made  no  differ- 
ence at  whose  request  he  became  such  surety. 
And  that,  plainly.  Is  the  law.  The  charge 
seems  to  have  given  the  case  fairly  to  the 
Jury.  No  Important  error  Is  found  in  the  rec- 
ord. The  Judgment  of  the  circuit  court  Is 
affirmed. 


UBRCBANTS'  EXCH.  BANK  v. 
FULDNEE  et  al. 
(SiQireme  Court  of  WiaconBin.   Feb.  18,  1896.) 

AoTion  on  Nots~Bona  Fide  Pukchasbk— Rioht 
TO  Sbt-Ofp. 
Defendants  executed  a  note  to  a  bank, 
which,  after  becoming  insolveut,  indoraed  it, 
before  maturity,  to  a  third  person  as  collateral, 
and  the  note  was  thereafter,  and  after  maturity, 
transferred  to  plaintifF,  Held,  that  defendants 
were  entitled  to  set  off  the  Hmount  of  funds  on 
deposit  to  their  credit  in  snch  hank  at  the  date 
of  insolvency. 

Appeal  from  superior  court,  Milwaukee 
conn^;  R.  N.  Amtin,  Judge. 


Action  by  the  Merchants'  Exchange  Bank 
against  Herman  Fuldner  and  another  on  & 
promissory  note.  From  a  judgment  for  plain- 
tiff, defendants  appeal.  Beversed. 

A  statement  of  the  main  facts  out  of  which 
this  case  arises  will  be  found  in  Burnam  t. 
Bank  (herewith  decided)  66  N.  W.  510.  It  Is 
not  necessary  to  repeat  the  statement  here. 
The  action  is  upon  a  promissory  note  for  SIO,- 
000,  executed  by  the  defendants  to  the  South 
Side  Savlugs  Bank,  and  by  It  Indorsed  and 
transferred,  before  maturity,  with  other  notes, 
as  collateral  security  for  a  loan  of  $90,000. 
The  plaintiff  claims  to  have  obtained  title  to 
It  by  means  of  the  writing  of  July  14,  1893. 
All  the  notes  which  so  came  to  Its  hands 
were.  In  the  aggr^ate,  of  less  face  value  than 
the  amount  of  Its  claim  against  the  savings 
bank.  The  defendants  paid  to  BIgelow  $7,- 
500  upon  this  note,  and  claim  an  offset  large 
enough  to  eztli^rulsh  the  balance.  The  off- 
set grows  out  of  these  facts:  The  savings 
bank  was  Insolvent  when  It  pledged  the  note 
to  BIgelow.  When  the  plaintiff  received  It, 
it  was  past  due.  When  the  savings  bank 
went  Into  the  tiands  of  the  receiver,  the  de- 
f^dnnts  had  deposits  In  that  bank,  subject 
to  their  check,  amounting  to  the  sum  of  $2,- 
008.34,  no  part  of  which  has  been  paid  to 
them.  This  they  ask  to  have  set  off  against 
the  note  In  this  action.  A  verdict  was  di- 
rected for  the  plaintiff  for  the  full  amount  re- 
maining unpaid  upon  the  note.  From  judg- 
ment on  that  verdict  this  appeal  is  taken. 

Turner,  Bloodgood  &  Kemper,  for  appd- 
lants.  Quarles,  Spmce  &  Quarles,  for  re- 
^ndent 

NEWMAN,  J.  (after  stating  the  facts). 
The  sole  question  Is  whether  the  appellants 
are  entitled  to  set  off,  In  this  action,  the 
amount  of  their  deposits  against  this  note. 
It  is  not  claimed  that  the  plaintiff  is  a  tx)na 
flde  purchaser  of  the  note,  or  has  a  better  ti- 
tle than  the  savings  bank  had.  It  ol)taIned 
the  note  on  account  of  the  antecedent  Indebt- 
edness of  the  savings  bank.  But  no  part  of 
that  Indebtedness  was  paid  by  It,  nor  was 
any  new  consideration  whatever  given;  so  It 
had  no  immunity  against  defenses  not  pos- 
sessed by  Its  assignor.  This  set-off  would 
have  been  good  against  the  savings  tmnk  at 
the  time  when  it  put  the  note  Into  the  hands 
of  BIgelow.  It  was  Insolvent  then.  It  would 
have  been  good  against  the  note  In  the  bauds 
of  the  receiver,  or  of  an  assignee  of  the  bank 
for  the  benefit  of  Its  creditors.  This  is  fully 
discussed  and  settled  In  Jones  v.  Pieuing,  85 
Wis.  264.  55  N.  W.  413.  The  plaintiff  stands 
in  no  better  position.  The  judgment  of  the 
superior  conrt  of  Milwaukee  county  is  revers- 
ed, and  the  cause  la  remanded  for  a  new  triaL 


Digitized  by  Google 


693 


NORTHWBS7EBN  RBPOItnER.  ToL 


CWls. 


CARPENTER  t.  MOMSEN. 

(Supreme  OoDrt  of  WlsGon^.  March  10.  189C.) 

FI1BADIHO8 — EvASlTB  Answbhs. 

The  comi^iDt  in  kd  action  to  recover  of 
■n  aBsignee  a  note  which  prior  to  the  asaign- 
ment  the  assignor,  aa  agont  of  petitioner,  bad  in 
hia  posaeasioD,  alleged  that  "the  aame  came  to 
the  hands  of  the  assixnee."  HtUd,  that  the  an- 
swer, alleging,  on  information  and  bdief,  that 
"he  haa  not  the  note  demanded,  but  it  is  in  the 
hands  of  a  former  agent"  of  the  assignor,  ad- 
mitted that  the  note  came  to  the  hands  of  de- 
fendant, and  did  not  show  that  it  was  not  still 
within  his  control;  the  allegation,  aa  a  denial, 
being  evasiTe,  iu  that  it  waB  a  negative  pregnant, 
and  because  it  attempted  to  deny  on  information 
and  belief  what  was  premimptiTely  within  de- 
fendant's personal  knowledge. 

On  motion  for  rehearing.  Denied. 
For  former  report,  see  65  N.  W.  1027. 

NEWMAN,  J.  In  hts  brief,  on  a  motion  for 
a  rehearing,  the  appellant  complains  tlint  "the 
decision  «  •  *  afflrme  a  Judgment  that  re- 
quires, amoi%  other  things,  the  appellant  (as- 
signee) to  drflver  a  note  of  *700,  given  In  the 
Ijiscomb  loan,  which  he  never  had,  and  can- 
not produce;  and  there  Is  absolutelr  nothing 
in  the  record  to  Justify  the  finding  upon  which 
said  Judgment,  In  that  particular,  is  based." 
This  were  Indeed  a  serious  error.  If  it  were 
true.  But  It  Is  not  true.  All  that  there  la  In 
the  record  relating  to  this  matter  of  the  Lls- 
comb  note  Is  in  the  pleadings.  The  answer, 
according  to  well-settled  rules  of  pleading, 
admits  that  this  Llscomb  note  came  to  the 
hands  of  the  appellant,  and  lie  does  not  show 
that  It  Is  not  now  within  liiH  control.  The 
alleg.^tio^  of  the  petition  Is  that  "the  same 
came  to  the  bands  of  the  assignee."  The  de- 
ntal is,  on  information  and  belief,  that  "he 
has  not  the  note  demanded,  but  it  is  in  the 
hands  of  a  former  agent  of  Day."  As  a  de- 
nial It  is  evasive,  as  being  a  negative  preg- 
nant, and  because  it  attempts  to  deny  on  In- 
formation and  belief  what  Is  presumptively 
within  his  personal  knowledge.  The  other 
grounds  of  the  motion  are  not  such  aa  require 
treatment  at  length.  The  motion  for  a  re- 
bearing  la  denied. 


GALLAGBR  v  SERFLING. 
(Supreme  Court  of  Wisconsin.   March  10,  189C.) 

JOBTICB  or  THK  PsaCK — SbOOND  AnJODBNMBIf T. 

Rev.  St  S  3631.  provides  that  no  adjoom- 
me&t  after  the  first  shall  be  allowed  on  applica- 
tion of  a  party,  unless  he  satisfy  the  justice,  by 
oath,  that  he  cannot  safely  proceed  to  trial;  and 
section  3586  provides  that  if  a  justice  of  the 
peace  be  unable,  from  sickness,  to  attend  to  busi- 
ness when  tivere  is  pending  before  him  any  mat- 
ter midetMinined,  he  may  deliver  bis  dof^lcet  to 
some  other  justice,  who  may  thereupon  proceed 
to  try  and  determine  snch  matter.  Held,  that  a 
jnsticc  lost  jurisdiction  by  a  second  adjournment, 
by  consent  of  plaintiff,  and  in  consequence  of 
ncknees  of  the  co'itt,"  in  the  absence  and  with- 
out consent  of  defendant,  and  without  any  cause 
shown  by  oatii  or  affidavit. 


Appeal  from  circuit  court,  Sheboygan 
county;  N.  S.  Gllson,  Judge. 

Action  by  Mary  Gallager  against  Julias 
Serfling.  From  a  Judgment  aJBrmlng  a 
Judgment  of  a  Justice  of  the  peace  for  plain- 
tiff, defendant  appeals.  Reiereed. 

M.  O.  Mead,  for  appellant  F.  H.  Denlson, 

for  respondent 

PINNBT,  J.  This  action  was  commenced 
before  a  Justice  of  the  peace,  and  upon  tbe 
return  day  of  tbe  summons  the  parties  ap- 
peared, issue  was  Joined,  and  by  consent 
the  case  was  adjourned  for  nine  days.  On 
tbe  adjourned  day  the  plalutlff  appeared, 
but  the  defendant  did  not;  and  thereupon, 
"by  consent  of  the  plaintiff,  and  In  conse- 
quence of  sickness  of  the  court"  but  with- 
out any  cause  shown  by  oath  or  affidavit 
the  case  was  adjourned  one  week.  On  tbe 
second  adjourned  day  the  plaintiff  appeared, 
but  the  defendant  did  not  a^d  tbe  plaintiff 
proceeded  with  ber  case;  and  the  court, 
after  hearing  the  evidence,  gave  Judgment 
in  favor  of  the  plaintiff  and  against  the 
defendant  for  $56.85  damages  and  ¥8.07 
costs.  The  defendant  sued  out  a  writ  of  cer- 
tiorari from  the  drcnlt  court  to  reverse  the 
Judgment  assigning  as  ground  for  reTers.1l 
that  the  Justice  lost  Jurisdiction  of  the  ac- 
tion by  the  second  adjournment  without 
cause  shown  as  required  by  law,  and  with- 
out the  consent  of  the  defendant  TheKe 
facts  appearing  by  the  return  to  the  writ, 
the  circuit  court  gave  Judgment  affirming 
the  Judgment  of  the  Justice,  from  which  tbe 
defendant  appealed. 

The  statute  (Rev.  St.  I  3631)  provides  that 
"no  adjournment  after  the  first  shall  be  al- 
lowed upon  tbe  application  of  a  party,  un- 
less such  party  shall  siitisfy  the  Justice  by 
his  own  oath  or  tbe  oath  of  some  other  per- 
son that  he  cannot  safely  proceed  to  trial 
for  want  of  some  material  witness  or  testi- 
mony" (naming  it),  etc.  It  is  settled  that 
the  allowance  of  a  second  adjournment  be- 
fore a  Justice,  in  the  absence  and  without 
the  consent  of  the  defendant,  and  witbont 
the  oath  or  affidavit  provided  In  this  section 
of  the  statute,  deprives  the  Justice  of  juris- 
diction In  the  cause.  Grace  v.  Mitchell,  31 
Wis.  533;  State  v.  Gust  70  Wis.  631,  35  N. 
W.  .5."i9.  This  objection  to  tbe  Judgment  of 
the  Justice  Is  necessarily  fatal.  Section 
■3586,  Rev.  St.,  which  provides  that  If  any 
justice  of  the  peace  shall  "be  unable  from 
sickness  to  attend  to  business,  when  there 
shall  be  pending  before  bim  any  matter  or 
action  undetermined,  he  may  deliver  bis 
docket  and  all  the  papers  relating  to  such 
matter  or  action,  with  a  minute  of  his  pro- 
ceedings therein,  to  some  other  justice  of 
the  same  town,  who  may  thereupon  proceed 
to  hear,  try  and  determine  such  matter." 
etc.,  points  out  the  course  the  Justice  sbould 
have  pursued  under  the  circumstances  stat- 
ed. He  had  no  implied  power  to  grant  the 
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Adjonmment.  For  these  reasons  the  jtidg- 
ment  appe&Ied  from  mast  be  rerersed.  The 
JndgmeDt  of  the  drcult  court  Is  reversed, 
and  the  cause  Is  remanded,  wHh  directions 
to  rerens  the  Judgment  ot  the  justice. 


GABEY  T.  LIVERPOOL  &  LONDON  ft 

GLOBUi  INS.  CO. 

FIRST  NAT.  BANK  OF  FOND  DU  LAO 
T.  SAME. 

(Supreme  Court  of  WiBConsin.   March  10,  1806.) 

ISTBDRAIfCB — IsailRl.BLB  InTRRSST — OWyBBSHIF. 

The  vendee  of  personal  property  nnder  a 
bill  of  sale  conTeyinff  absolute  title,  though  giv- 
en as  security  for  debt,  being  in  possession,  and 
the  debt  beinff  past  due,  ia  a  sole  and  uncondi' 
tional  owner  of  the  property,  within  the  meaning 
of  a  contract  of  insurance  which  provides  that 
the  poUiT  shall  be  void  if  the  interest  of  the 
assured  be  other  than  tuouDditional  and  sole 
ownership. 

Appeal  from  circuit  court,  Fond  du  Idc 
cotmty;  N,  S.  Gtleon,  Judge. 

These  actions  were  brought  by  Edwin  A. 
Carey  and  the  First  National  Bank  of  Fond 
dn  Lac,  Wis.,  against  the  Liverpool  &  Londtm 
&  GIoIk  Insurance  Company,  to  recover  for 
loss  under  policies  of  Insurance.  Defendant 
interposed  a  general  demurrer  In  each  case, 
which  being  overruled,  defendant  appealed. 
Affirmed. 

Plaintiff  hi  each  case  was  in  possession  and 
had  the  legal  title  to  a  quantity  of  wood,  un- 
under  a  conveyance  by  bUl  of  sale  absolute  on 
its  face,  but  in  fact  as  security  for  debts  due 
from  the  Wisconsin  Furnace  Company  to  the 
plafntitrs.  On  the  30th  day  of  August,  18U», 
the  debts  were  due,  and  exceeded  in  each 
case  the  value  of  the  wood.  Plaintiffs  sever- 
ally applied  to  the  defendant  for  Insurance 
against  loss  on  the  property  by  fire.  Each 
explained  to  defendant's  agent  the  character 
of  the  title,  so  that  such  agent  fully  under- 
stood the  facts  In  that  regard;  and  thereafter 
the  defendant,  through  such  agent,  in  consid- 
eration of  the  payment  of  $250  as  premium, 
issued  to  plaintiff  Carey  a  policy  of  Insurance, 
insuring  him  against  loss  of  bis  wood  by  Are 
tlil  the  30th  day  of  August,  1894,  to  the 
amount  of  $10,000;  and  a  policy  was  lilcewlse 
issued  to  plaintiff  First  National  Bank  of 
Fond  du  Lac,  in  consideration  of  the  sum  of 
$125,  insuring  it  until  the  30th  day  of  Au- 
gust, 1884,  against  loss  by  fire  on  its  wood 
to  the  amount  of  $5,000.  Each  policy  provid- 
ed, among  other  things,  as  follows:  "This 
policy  shall  be  void  if  the  interest  of  the  as- 
sured be  other  than  unconditional  and  sole 
ownership,"  and  "no  officer,  agent,  or  other 
representative  of  the  company  shall  have  the 


power  to  waive  any  provision  or  condition  of 
.the  policy,  except  such  as,  by  the  terms  of 
the  policy,  might  be  the  subject  of  agreement 
indorsed  thereon  or  added  thereto;  and,  as  to 
such  provisions  anH  conditions,  no  officer, 
agent,  or  representative  shall  have  such  power, 
or  be  deemed  or  held  to  have  waived  such  pro- 
visions or  conditions,  unless  such  waiver,  if 
any,  shall  he  written  upon  or  attached  there- 
to." The  wood  was  destroyed  by  fire,  and  all 
the  conditions  of  the  policy  in  regard  to  proofs 
of  loss  were  complied  with;  and  after  waiting 
the  time  specified  In  the  policy  for  the  pay- 
ment of  the  loss,  and  on  the  failure  and  re~ 
fusal  of  defendant  to  pay  the  same,  these  ac- 
tions were  brought  on  the  policies.  The  com- 
plaint In  each  action  states  all  the  facts  in  re- 
gard to  the  assured's  title  to  the  wood,  and 
anffldent  to  constitute  a  good  cause  of  action, 
unless  the  fact  that  the  wood  was  held  as  se- 
curity renders  the  poUci^  void  under  the  pro- 
vision in  regard  to  sole  and  unconditional 
ownership.  The  facts  in  regard  to  the  title 
fully  appearing  upon  the  face  of  the  com- 
plaint, a  genera]  demurrer  was  interposed  in 
each  case,  which  was  overruled,  and  from 
tbs  orders  altered  these  appeals  were  taken. 

Cady  St  Cole  and  Geo.  L.  Williams,  for  ap- 
pellant  Edward  8.  Bragg,  for  rrapondenta. 

MARSHALL,  J.  (after  stating  the  facts). 
The  only  question  considered  on  this  appeal 
Is,  was  the  assured  the  sole  and  noconditlonal 
owner  of  the  property  covered  by  the  policy 
of  insurance,  within  the  meaning  of  the  lan- 
guage therein  In  that  r^ard?  Each  bill  of 
sale,  though  It  conveyed  the  legal  title  to  the 
assured,  nevertheless,  as  between  the  parties 
thereto  and  between  the  vendee  and  the  cred- 
itors of  the  vendor,  constituted  a  mortgage. 
Bank  V.  Bugee,  59  Wis.  221,  18  N.  W.  251; 
Lamson  v.  Moffat,  61  Wis.  163,  21  N.  W.  62; 
Bank  V.  Damm,  63  Wis.  249,  23  N.  W.  497, 
cited  in  appellant's  brief.  But  otherwise  the 
vendee,  being  in  possession  of  the  property, 
and  the  debt  past  due,  was  the  sole  and  un- 
conditional owner  thereof,  and  was  such  with- 
in the  meaning  of  the  contract  of  insurance. 
May,  Ins.  280,  2S6c;  Hubbard  v.  Insurance 
Co.,  33  Iowa,  325.  The  principle  which  here 
controls  was  applied  In  Johannes  v.  Fire  Of- 
fice, 70  Wis.  196,  35  N.  W.  298;  Insurance  Co. 
V.  Dunham,  117  Pa.  St.  460,  12  Atl  668;  and 
other  cases  cited  In  respondent's  brief.  In- 
deed, the  law  In  relation  to  the  subject  is  so 
settled  ttiat  it  would  be  useless  to  enter 
upon  any  extended  dlscusdon  of  the  matter. 
This  conclusion  renders  unnecessary  the  con- 
sideration of  an>-  other  question  argued  in  the 
briefs  of  counsel.  The  order  overruling  the 
demurrer  In  each  case  is  affirmed. 
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McGADDBN  T.  ABBOT  et  aL 
(Supreme  Court  of  Wisconaln.  Mardi  10,  1896.) 

HaBTBR  and  SBETAIK— GOHTRIBtrTORT 

In  an  action  against  a  railway  company 
for  dentil  of  pmp!oy4,  deceased,  an  engineer,  bad 
seen  an  eu^ne  standing  on  a  side  track  at  a  coal 
chute,  some  distance  from  his  own  engine,  which 
was  oa  main  trbclc.  A  few  minutea  iater  he  left 
his  own  engine,  and  started  acroea  the  side  track 
lendiug  to  «.fll  chute,  was  struck  by  the  en- 
gine coming  down  from  the  coal  chute,  and  kill- 
ed. It  appeared  that  the  engine  was  running 
faster  than  usual  for  that  part  of  the  yards,  and 
that  the  bell  was  npt  rung.  Held,  that  deceased, 
by  failure  to  took  up  and  down  the  track  before 
crossing,  his  view  being  unobstructed,  aod  noth- 
ituE  to  divert  his  attention,  was  guilty  of  con- 
tributory negligence,  precluding  recovery. 

Appeal  from  <drcuit  court,  Fond  du  Lac 
county;  N.  S.  Gllson,  Judge. 

Action  for  damages  for  death  of  plaintiff's 
Intestate,  brought  by  Bllzabetb  McCadden,  ad- 
ministratrix of  the  estate  of  Anthony  McCad- 
den, deceased,  against  E.  H.  Abbot  and  J.  A. 
Stewart,  trustees  in  possession  and  operating 
the  Wisconsin  Central  Ballroed.  Tbere  was 
Judgment  for  defendants,  and  plaintiff  ap- 
pealed. Affirmed. 

Tbia  is  an  action  to  recover  damages  for 
the  death  of  plaintiff's  Int^tate,  caused  by  al- 
leged negligence  on  the  part  of  a  locomotive 
engineer  in  the  employ  of  tbe  defendants. 
The  deceased,  Anthony  D.  McCndden,  and  his 
brother,  James  McCadden,  were  engaged  In 
operating  switch  engine  No.  13  for  defend- 
ants. In  the  railway  yards  at  Stevens  Point, 
Wis.;  the  former  being  the  fireman,  and  the 
latter  the  engineer.  The  yard  was  about  5,- 
700  feet  long,  and  was  crossed,  near  the  cen- 
ter, at  right  angles,  by  a  public  street  80  feet 
wide,  called  "Michigan  Avenue."  East  of 
this  avenue,  about  75  feet,  was  the  east  end  of 
a  coal  shed,  which  extended  along  one  of  the 
railway  tracks,  which  may  be  called  the 
"Coal-Shed  Track,"  for  a  distance  of  500  feet. 
In  the  center  of  tbe  shed,  towards  the  track, 
was  a  coal  chute,  and  at  this  chute,  ou  the 
occaslMi  In  question,  switch  engine  No.  49 
was  taking  coal.  En^^ne  No.  18  was  on  the 
nialn  track,  near  the  center  of  Michigan  ave- 
nue, and  about  335  feet  east  of  engine  No.  49. 
When  engine  No.  13  was  so  located,  the  de- 
ceased saw  engine  No.  49  at  the  coal  cbute. 
Both  engines  were  headed  toward  the  east 
Kngine  No.  13,  about  the  time  deceased  look- 
ed west,  and  observed  engine  49  at  the  coal 
chute,  commenced  moving  towards  the  west; 
and,  after  proceeding  about  73  feet,  the  de- 
ceased, without  looking  again  towards  en- 
gine 49,  stepped  off  of  his  engine  to  go  to 
dinner,  then  proceeded  about  17  feet,  in  a 
nortbensterly  direc-tion,  on  bis  way  to  din- 
ner, and  stepped  on  to  tbe  coal-shed  track, 
when  he  was  Instantly  struck  by  engine  49,  as 
it  was  backing  up,  at  a  speed  of  15  miles  an 
hour,  and  was  killed.  Prom  the  time  be  saw 
engine  ^  at  tbe  coal  chute  till  be  stepped  on 


the  track  and  was  killed,  he  traveled  on  en- 
gine 13  75  feet,  and  walked  17  feet.  Had  be 
looked  in  tbe  direction  of  the  coal  chute  be- 
fore stepping  upon  the  track,  he  would  have 
seen  the  engine  coming  towards  blm,  and  pre- 
vented tbe  Injury.  He  had  been,  prior  to  his 
death,  working  In  defendants'  yards  for  a  con- 
siderable length  of  time,  and  knew  the  man- 
ner in  which  tbe  work  was  there  carried  on. 
The  jury  found,  specially,  that  during  such  pe- 
riod It  was  the  uniform  custom  to  run  the 
switch  engines  from  1  to  18  miles  an  hour  In 
the  yard  west  of  Michigan  avenue,  and  to 
run  not  faster  than  6  miles  per  boor  from  the 
coal  chute  to  Michigan  avenue,  which  custom 
was  known  to  the  deceased;  that  be  had  no 
reason  to  expect  thatengine49  would  run  fast- 
er than  6  miles  an  hour  from  tbe  coal  chnte  to 
the  avenue;  that  It  was  running  15  miles  per 
hour  west  of  tbe  avenue  at  the  time  be  was 
killed.  The  Jury  also  found,  specially,  as 
follows:  "Twelfth  question.  Did  the  deceas- 
ed. Just  about  the  time  mgine  13  stopped  and 
commenced  to  move  west,  and  before  he 
started  to  leave  the  engine  to  go  to  dinner, 
looic  west,  and  see  engine  49  standing  at  tbe 
coal  cbute?  Answer.  Yes.  Thirteenth  ques- 
tion. If  yon  answer  tbe  last  question  'Yea,' 
did  ordinary  care  reqnlre  him  to  look  again 
before  attempting  to  cross  the  coal-abed 
track?  Answer.  No."  Tbe  Jury  further  found 
that  the  engine  bell  on  engine  49  was  not 
rung  OS  the  engine  backed  over  the  avenue; 
that  deceased  was  not  guilty  of  any  want  of 
Millnary  care  which  contrlbnted  to  produce 
his  death;  that  bis  death  was  caused  by  want 
of  ordinary  care  on  tbe  part  of  the  engineer 
of  No.  49,  in  that  he  ran  the  engine  at  too 
great  a  rate  of  speed,  and  did  not  have  tbe 
bell  rung.  Tbe  damages  were  assessed  at 
^,000.  Plaintiff  moved  for  Judgment  upon 
the  verdict,  which  motion  was  denied.  De- 
fendants moved  for  Judgment  upon  tbe  spe- 
cial verdict,  which  motion  was  granted,  and 
Judgment  was  thereupon  entered,  from  which 
this  appeal  was  taken. 

B.  B.  JE^rk  and  Geo.  W.  Bird,  for  appel- 
lant. T.  H.  GIU  and  P.  S.  Abbot,  for  re- 
spondents. 

MARSHALL.  J.  (after  stating  the  facts). 
The  finding  of  the  Jury  to  tbe  etfect  tiiat  the 
failure  of  the  deceased,  after  having  observ- 
ed engine  No.  49  at  tbe  coal  cbute,  to  again 
look  in  that,  direction  before  venturing  utKin 
the  railway  track,  was  a  conclusion  In  re- 
spect to  a  question  of  law,  under  the  facta  of 
this  case,  and  therefore  prc^rly  disregarded 
by  the  trial  court  on  the  motion  for  judgment. 
It  appearing  undisputed,  by  the  evidence,  or 
from  the  findings  of  the  Jury,  that  the  de> 
ceased  was  so  circumstanc-ed,  before  stepping 
upon  the  track,  that  his  view  In  the  direction 
of  the  coal  cbute  was  unobstructed,  that  tbere 
was  nothing  to  divert  bis  attention,  and  that 
be  ventured  Into  the  place  of  danger  wltboat 
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first  looking  In  the  direction  of  the  approach- 
ing engine,  though  there  was  negligence  on 
the  part  of  the  engineer  In  charge  of  such  en- 
gine, in  respect  to  tlie  speed  he  was  running, 
and  the  failure  to  sound  the  ragine  belt,  and 
though,  If  it  had  run  at  the  customary  rate 
of  speed  from  the  coal  chnte  to  Michigan  ave- 
nue, it  would  not  have  reached  the  point 
where  the  fatal  accident  took  place  till  the  de- 
ceased had  passed  over  the  track,  he  was, 
nevertheless,  guilty  of  contributory  negli- 
gence, which  precludes  recovery  of  damages 
tor  his  deatlu  The  question  here  presented 
has  been  so  recently  and  thoroughly  discuss- 
ed, and  the  law  in  regard  to  the  matter  so 
clearly  stated,  in  the  opinion  of  Mr.  Justice 
Cassoday,  In  Schllmgen  v.  Bailway  Co.,  90 
Wis.  194,  82  N.  W.  845,  and  also  by  Mr. 
Justice  Pinney,  in  Nolan  v.  Railway  Co.,  91 
Wis.  16,  M  X.  W.  319,  that  a  redlscusslon  of 
the  subject  at  this  time  cannot  more  distinct- 
ly state  the  law  applicable  to  the  facts.  It 
may  safely  be  takraa  as  settled,  and  to  be  so 
thwoQghly  intrenched  in  the  Jurisprudence  of 
this  state  as  not  to  be  open  to  redlseuBsion  or 
review,  that,  when  a  peraon  approaches  a 
railway  track,  having  an  opportunity  to  \oott 
and  listen,  if  he  falls  so  to  do  hefore  ventur- 
ing Into  the  place  of  danger,  such  failure  con- 
stitutea  cwtributory  negligence,  so  as  to  pre- 
yemt  any  recovery  on  the  ground  of  want  of 
ordinary  care  on  the  part  of  those  operating 
cars  upon  such  track.  This  rule  is  so  rigidly 
applied  that  Its  violati<Mi  Is  not  excused  by 
want  of  ordinary  care  on  the  part  of  the  rail- 
way company  or  Its  employes  In  respect  to 
the  speed  of  trains,  or  failure  to  give  signals, 
or  in  any  other  respect,  even  though  such  fail- 
ure amounts  to  a  violation  of  law  regulating 
the  operation  of  trains.  Among  the  clearest 
and  most  recent  illustrations  of  the  applica- 
tion of  this  rule,  in  the  courts  of  other  states, 
may  be  mentioned  Nlxcm  v.  Railway  Co.,  84 
Iowa,  331,  51  N.  W.  157,  where  a  person, 
without  having  his  attention  diverted,  rely- 
ing upon  the  custom  to  run  trains  on  a  par- 
ticular track  in  but  one  direction,  looked  only 
in  that  direction,  and  was  struck  by  a  train 
coming  from  the  other  way,  and  injured,  and 
it  was  held  that  he  could  not  recover  because 
of  failure  to  look  both  ways;  also,  Sala  v. 
RaUway  Co.,  85  Iowa,  678,  52  N.  W.  G64, 
where  it  was  held  that  a  person  who  stepped 
upon  a  railway  track  without  looklug,  and 
was  injured,  could  not  recover  for  such  in- 
Jury,  though  there  was  no  flagman  at  the 
crossing,  as  the  law  required,  and  the  train 
was  running  at  an  unlawful  rate  of  speed; 
also.  Gardner  v.  Railway  Co.,  97  Mich.  240, 
56  N.  W.  603,  where  it  Is  held  that  a  person, 
in  attempting  to  cross  a  railway  track,  with- 
out Qrst  looking  both  ways.  Is  guilty  of  con- 
tributory negligence,  though  his  attention  at 
the  time  be  diverted  by  a  switch  engine  in  the 
vicinity.  A  multitude  of  other  cases  might  be 
cited,  all  to  the  eflTect,  as  said  In  Schllmgen 
T.  Railway  Co.,  supra,  "that  a  railway  track 


Is,  in  effect,  a  standing  proclamatttni  of  dan- 
ger." If  a  person  chooses  to  take  a  position 
thereon,  without  first  looking  both  ways  and 
listening,  he  must  suffer  the  conseQuences, 
without  reference  to  any  want  of  ordinary 
care  on  the  part  of  those  operating  cars  upon 
such  track.  Railway  Oo.  v.  Houston,  95  U. 
S.  697.  It  follows,  from  the  foregoing,  that 
the  trial  court  pn^erly  granted  defendants' 
motion  for  Jndgtnent  upon  the  special  verdict 
In  favor  of  the  defendants.  Judgment  af- 
firmed. 


SCHMIDT  V.  MENASHA  WOODEN- 
WARE  CO.  et  aL 
(Supreme  Court  of  Wiscooshi.  March  10, 1896.) 

DlSCOViaT  BBFOBS  ISSDB  JoiSBD. 

Where  an  adminiitrstor,  after  the  com- 
mencnnent  of  an  action  to  recover  for  the  negli- 
gent killing  of  hia  Intestate  under  circumstances 
not  presumptively  within  plaintiffs  knowledge, 
files  an  affidavit  tor  the  examination  of  defend- 
ant in  cwder  to  obtain  the  information  necessary 
to  frame  a  suitable  complaint,  as  provided  by 
Sanb.  &  B.  Aon  St.  <  4096,  the  court  m&j.  In 
its  discretion,  lim't  the  subjects  of  inguiiT,  but 
cannot  absolutely  deny  the  examiDation,  though 
a  complaint  in  general  terms  might  be  framed 
without  it 

Appeal  from  circuit  court,  Winnebago 
county;  George  W.  Bumell,  Judge. 

Action  by  Anna  Schmidt,  as  administra- 
trix of  Christ  Schmidt,  deceased,  against  the 
Menasha  Wooden- Ware  Company  and  anoth- 
er. From  an  order  denying  plaintiCt  the 
right  to  examine  defendant  under  Sanb.  & 
B.  Ann.  St  §  4096.  to  enable  her  to  plead. 
Bald  plaintiff  appeals.  Reversed. 

This  action  was  brought  by  the  plaintiff, 
as  administratrix  of  the  estate  of  her  de- 
ceased husband,  Christ  Schmidt,  to  recover 
damages  against  the  defendants  for  causing 
his  death  by  their  negligence  while  be  was 
In  the  employ  of  the  defendant  company,  of 
which  the  defendant  Noble  was  superintend- 
ent The  plaintiff  sought  to  examine  the 
said  Noble  and  the  olHcers  of  the  wooden- 
ware  company  under  section  4096,  Sanb.  & 
B.  Ann.  St,  to  enable  her  to  plead,  and  had 
served  notice  and  summons  on  the  said  No- 
ble and  such  ofUcers.  The  affidavit  for  the 
examination  stated,  in  substance,  the  service 
of  the  summons,  and  that  the  plaintiff's  hus- 
band was  killed  July  1, 1894,  while  in  the  em- 
ploy of  the  wooden-ware  company,  through 
the  negligence  of  the  defendants,  as  she  was 
Informed  and  believed;  that  discovery  was 
sought  to  enable  the  plaintiff  to  plead;  that 
the  defendant  Noble  was,  at  the  time,  the 
superintendent  of  the.  company,  and  had 
general  charge  and  supervision  of  the  fac- 
tory in  which  her  husband  was  employed; 
that  she  could  not  state  the  particular  facts 
and  circumstances  of  the  negligence  of  the 
defendants  which  caused  his  death;  that  he 
was  employed  as  a  fireman  In  the  factory  of 
the  defendant  company,  and  was  working 
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near  a  tank,  or  hot-water  well,  whfcb  was 
Daed  by  the  company  to  warm  water  pump- 
ed therein,  and  to  receive  the  drlppinge  or 
condensed  steam  through  pipes  from  other 
parts  of  the  factory,  and  transmit  the  water, 
when  heated,  to  the  twUers  In  other  parts 
of  the  factory;  that  a  wooden  plug  or  piece 
of  plank  In  the  end  of  the  tank,  or  hot-wa- 
ter well,  as  she  was  informed  and  bellered, 
blew  out,  and  the  steam  and  hot  water  es- 
caping therefrom  scalded  the  said  Schmidt, 
causing  his  death;  and  that  ahe  had  no  ape- 
c-lal  Information  aa  to  the  facta  and  circum- 
stances of  the  explosion,  or  in  reference  to 
the  negligence  of  the  defendants,  whether 
they  were  both  guilty  of  such  negligence  or 
only  the  Menasha  Wooden-Ware  Company, 
but  from  information  ahe  charged  that  they 
were  both  guilty  of  negligence  which  caused 
his  death.  The  affidavit  apeciOed  20  points 
upon  which  discovery  was  sought,  relating 
In  detail  to  the  manner  of  construction  and 
method  of  osing  said  tank,  or  hot-wat«r  well, 
the  machinery  and  apparatus  connected 
with  It,  and  the  management  and  control  of 
the  same,  and  particularly  aa  to  the  cause 
of  the  plug  coming  out  and  allowing  the 
stmm  and  hot  water  to  scald  and  cause  the 
death  of  the  plalntifTs  husband,  and  all 
facts  and  circumstances  affeetii^  the  matter 
of  the  liability  of  the  defendants.  The  de- 
fendants moved  upon  the  papers  and. said 
affidavit  for  an  order  limiting  the  examina- 
tion to  certain  specified  subjects.  At  the 
bearing  the  court  made  an  order  wholly  de- 
nying the  plaintiff  the  right  to  make  the 
pressed  examination,  %nd  striking  out  the 
notice,  affidavit,  and  subpoena,  with  $10  costa, 
from  which  the  plaintiff  appealed. 

J.  C  Kerwln,  for  appellant  FeUur,  Stew- 
art ft  Felker,  for  respondenta. 

PINNEY,  J.  (after  stating  the  facte).  The 
atetute  (section  4096,  Sanb.  &  B.  Ann.  St) 
secured,  as  therein  provided,  to  the  plalDtlfl, 
the  right  to  make  the  proposed  examination 
as  to  any  matter  relevant  to  the  controversy 
Indicated  In  her  afBdavlt,  and  she  was  enti- 
tled to  have  It  any  time  after  the  commence- 
ment of  the  action  and  before  judgment. 
The  affidavit  required  by  the  stetute  for  the 
examination  before  issue  joined  la  to  limit 
the  scope  of  the  Inquiry  to  facts  relevant  to 
the  points  atotcd  In  it,  and  to  enable  thfe 
court  or  jiidpe.  In  his  discretion,  to  still  fur- 
ther limit  the  Bubji-cts  to  which  the  exam- 
ination shall  extend.  Here  the  court  abso- 
lutely and  unconditionally  denied  the  pro- 
posed examination,  upon  the  ground,  as  we 
understend,  that  it  was  not  necessary  to  en- 
able the  plaintiff  to  frame  her  complaint, 
and  that  with  the  knowledge  of  the  matters 
stated  In  the  affidavit  her  attorney  might 
frame  one  that  would  suffice,  though  general 
In  Ite  terms.  The  statute  is  a  remedial  and 


highly  beneficial  one,  and  has  very  properly 
been  liberally  construed.  Kelly  v.  Railway 
Co.,  60  Wis.  480,  19  N.  W.  521;  Cleveland  v. 
Bumfaam,  60  Wis.  21,  17  N.  W.  12«,  and  18 
N.  W.  190;  Nichols  v.  McGeoeb,  78  Wis.  380. 
47  N.  W.  872;  Whereatt  v.  Ellis,  65  Wis.  643. 
27  N.  W.  630,  and  28  N.  W.  S38;  Prawley  v. 
Cosgrove,  83  Wis.  443,  63  N.  W.  689.  If  the 
plaintiff  does  not  know  the  facte  in  detail,  so 
aa  to  enable  her  attorney  to  frame  a  com- 
plaint adapted  to  the  real  nature  of  the 
case,  she  may  have  an  examination  as  to  the 
facte  t>earlng  upon  tbe  question  of  the  de- 
fendants' negligence  or  other  material  points 
such  as  will  enable  him  to  frame  a  com- 
plaint suited  to  the  case,  and  ui>on  which 
she  can  safely  proceed  to  trial.  It  is  no  an- 
swer to  tbe  application  to  say  that  upon  the 
facte  already  known  a  complaint  may  1)e 
framed  which  may  or  may  not  present  the 
real  mertta  of  her  case.  She  has  a  right  to 
ascertein  by  such  examination  whether  tlio 
Imputetion  of  negligence  is  well  founded, 
and.  If  so,  the  particular  clrcumstences  and 
detelis  of  It.  As  was  well  said  in  Richards 
,v.  AUIs.  82  Wis.  613,  52  N.  W.  583:  "If  a  par- 
ty does  not  know  whether  another  owes  him 
or  has  collected  any  money  belonging  to  htm, 
and  therefore  cannot  make  such  an  aver- 
ment in  a  complaint,  he  may  bring  his  ac- 
tion by  the  service  of  a  summons,  and  then 
proceed  to  examine  the  opposite  party  under 
section  409G,  Rev.  St.,  and  obtain  such  dis- 
covery thereof  as  will  enable  him  to  plead." 
It  may  be  that  upon  examination  of  the  de- 
fendanto  the  plaintiff  will  find  that  there  Is 
no  ground  for  charging  the  defendante  with 
fault,  and  expensive  litigation  may  thus  he 
avoided.  The  proceeding  la  one  calculated 
to  further  the  ends  of  justice,  and  lessen  the 
expense  and  remove  embarrassmente  in  the 
way  of  n  bona  fide  prosecution  of  legal 
righte;  and  It  ought  pot  to  be  unduly  ham- 
pered or  restricted.  It  appears  ttiat  the  de- 
ceased was  an  employfi  of  the  defendant 
company,  working  under  its  superintendent. 
Noble.  He  was  entitled  to  be  furntahed  with 
a  suitable  and  safe  place  In  which  to  work. 
He  lost  his  life  in  such  service,  and  under 
circumstances  not  presumptively  within  the 
plaintiff's  knowledge,  and  In  respect  to 
which  it  appears  she  is  actually  Ignorant. 
It  Is  eminently  just  that  she  should  be  al- 
lowed the  means  of  ascertaining  whether 
any  breach  of  duty  or  negligence  on  the  part 
of  the  defendants,  or  either  of  them,  was 
the  cause  of  his  death,  and,  If  so,  in  what  it 
consisted,  and  all  material  facts  having  any 
proper  relation  thereto.  While  the  court,  la 
the  exercise  of  Ite  discretion,  might  properly 
limit  the  subjecte  of  Inquiry,  it  ought  not 
to  have  absolutely  denied  the  plaintiff  the 
proposed  examination.  The  order  of  the  cir- 
cuit court  la  reversed,  and  the  cause  is  re- 
manded for  further  proceedings  according 
to  law. 
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McOOT  T.  NOBTHWBSTBRN  MUTUAL 
BBUBF  ASS'N.  . 
(Sopreme  Oonrt  of  WlBcoiMin.  March  10,  180^) 

MOTOAL  BHHSriT  ZlHVRAlfCt— LmiTBD  LlABILITT 
— SUIOIDK— BSTOPPII. 

1.  Where,  under  the  ftpplication  and  certifi- 
cate of  membersJuD,  a  mutual  benefit  associa- 
tion waa  not  to  be  liable  for  the  death  of  the  ao- 
inred  by  suicide,  the  association  cannot  he  held 
Bobla  for  roch  death,  even  though  neither  the  by- 
laws nor  other  rules  of  the  Assodation  anthor- 
ize  such  limitation. 

2.  The  secretary  of  a  motual  beneSt  asso- 
ciation, without  anthority,  entered  into  a  con- 
tract of  insurance  with  ainired.  providing  against ' 
the  liability  of  the  association  in  case  or  saicide. 
Afterwards  a  by-law  was  adopted,  providing 
against  audi  liability,  and  a  new  form  of  certifi- 
cate issued  In  accordance  the'rewith.  The  as- 
sured was  nrged  to  exchange  his  old  certificate 
for  one  of  the  new  form,  aod,  it  also  appeared, 
had  paid  at  least  two  assessments  for  death  by 
snicide.  Htld,  that  on  the  death  of  the  assnred 
by  suicide  the  company  waa  not  eatonied  from 
pleading  the  violatioD  as  a  foifeitnre  of  the  con- 
tract 

Appeal  from  cirealt  court,  La  Fayette  coun- 
^;  George  Glementaon,  Judge. 

Action  brought  by  Mary  E.  McOoy  against 
the  Northwestern  Mutual  Belief  Aisodatton 
to  recover  under  a  contract  of  Insurance, 
Judgment  for  plaintiff,  and  defendant  appeal- 
ed.  Reversed. 

This  action  la  brought  by  the  [dalntlff 
ag^st  the  defendant,  a  corporatkm  doing  an 
Insurance  business  on  the  co-operative  plan, 
on  certificate  of  manbershlp  No.  7,844^  Issued 
to  Winiam  McCoy,  April  11,  1889,  which  ma- 
tured and  became  payable  to  plaintiff  as  ben- 
eficiary, by  Us  death  by  suicide,  July  8, 1882, 
tmlees  the  manner  of  such  death  conatttutes 
a  defense  to  xdalntUTs  claim.  The  certlflcate, 
by  Its  terms,  retinlres  defendant  to  pay  plain- 
tiff 80  per  cent  of  an  assessmoit  made  upon 
the  members  of  the  association,  under  Its  sys- 
tem, not  exceeding  In  all  $2,000.  Tbe  only 
me^uxl  or  remedy  hy  which  plaintiff  can  en- 
force her  rights  as  beneficiary  is  by  an  action 
In  equity  to  compel  the  association  to  comply 
with  the  terms  of  the  certlflcate  by  making 
an  assessment  upon  its  members,  and  paying 
the  proceeds  thereof  to  her,  not  exceeding  In 
aD  92,000.  Plaintiff's  claim  was  duly  proved 
tmd^  the  roles  and  regulations  of  the  associ- 
atlm  and  the  terms  of  the  certlflcate,  and, 
after  the  termination  of  the  period  within 
which  defendai^  waa  required  to  levy  tbe  as- 
sessment. It  having  neglected  and  refused  so 
to  db,  on  the  ground  that  the  assured  came  to 
his  death  by  suicide,  this  action  was  brought 

The  application  made  by  the  assured  for 
membership  In  the  assodatlcm,  uiwn  which 
tbe  certificate  was  Issued,  contained  the  fol- 
lowing: "I  hereby  agree  that  the  amoclatlon 
assumes  no  Uablll^  in  case  of  suicide  or  self- 
destruction,  and  that  the  certificate  of  mem- 
bership shall  contain  the  usual  terms,  condi- 
tions, and  r^ulatlons.  *  *  *"  Indorsed  on 
the  back  of  the  certificate,  and  made  a  part 
of  the  contiact  of  insurance,  was  the  follow- 
ing:  "(])  Suicide  or  seU-destmctlon  ot  tbe 


member  herein  named,  whether  voluntary  or 
hirtriuntaryi  sane  or  insane,  at  the  time  there- 
of ,  is  not  a  rl*  assumed  by  tUs  association. 
*  *  *  Nether  the  member  *  *  *  nor 
the  association  shall  be  liable  upon  the  cer^ 
tiflcate  *  *  *  for  any  suicide  or  seU-de- 
stniGtlon  for  a  greater  amount  than  eighty 
per  cmt  of  the  assessment  paid  by  such  mem- 
ber." Tbe  trial  court  found  facts  bi  accord- 
ance with  the  for^Eolng.  Also,  In  ^ect: 
That  the  articles  of  organisatltm  of  the  de- 
fendant whoi  the  certificate  was  Issued,  j/m- 
vlded  that  memben  should  be  entitled  to  re- 
ceive benefits  apcm  such  terms  and  subject 
to  such  regulations  as  prescribed  by  the  board 
of  directors  or  the  executive  commitee.  That, 
until  January  IS,  ISBO^  tbere  was  no  by-law 
or  regulation  of  the  defendant  adopted  In  ac- 
cordance with  mch  articles,  or  at  all,  authoiv 
tzlng  the  issnsnce  of  a  c^flcate  with  the 
provision  against  liability  in  case  of  death  by 
snicideorself-defltnictlon.  That  by  the  by-laws 
and  regulations  existing  iRlor  to  the  date  men- 
tioned, all  ewtlflcates  were  payable  abso- 
lute i^on  maturity,  by  death,  whether  caus- 
ed by  snldde  or  otherwise,  and  that  the 
form  ot  api^cation  and  certificate  used  by 
the  assodatlon  up  to  Vebruary  7,  1889,  was 
la  acoOTdance  therewith,  aftet  which  date, 
by  the  secretary  of  the  assodation,  without 
anOunlty  of  the  board  of  dlrectws,  a  prori- 
Bi(m  was  Inserted  in  the  applications  and  in- 
dorsed on  the  back  of  the  certlflcates  used, 
similar  to  the  provisions  In  Ok  appUcation 
and  on  the  back  of  the  certificate  in  ques- 
tion, limiting  mortnaiy  benefits  to  cases  of 
death  from  causes  ottier  than  suicide  or  self- 
destmctlon.  That  In  November,  1889,  no- 
tice waa  sent  to  the.  membos  of  flia  associ- 
ation, including  -tbe  deceased,  of  a  proposed 
amendment  to  the  by-laws,  inoTldlngagaliMt 
Uabillty  In  case  of  death  by  ,  suicide  oe  self- 
destruction;  and  on  the  16th  day  ot  Janu- 
ary, 1890.  pursuant  to  such  notice,  such  an 
amendment  vru  duly  adt^ted,  and  It  was 
provided  that  all  certlflcates  Issued  prior  to 
January  25,  1890,  diould  be  known  as  "Old 
Series,"  and  those  Issued  after  January  24, 
1880,  should  be  known  as  "New  Series."  A 
new  proTlsltm  was  made  in  regard  to  the 
classification  of  certificates  and  In  regard  to 
assessments,  applicable  only  to  the  new  se- 
ries; and  It  was  further  provided  that  mem- 
bers lu^dlng  old  soles  certificates  should  be 
assessed  according  to  the  old  by-laws,  though 
such  holders  might  exchange  such  certlflcates 
for  certlflcates  of  the  new  series.  That  on 
the  9th  day  of  January,  1880,  accompanied 
by  a  notice  of  an  assessment,  tbe  deceased 
received  a  communication  from  the  defend- 
ant in  the  fwm  of  a  circular  letter  address- 
ed to  each  member  of  the  association,  to  the 
effect  that  after  January  21, 1890,  a  new  form 
of  certlflcate  would  be  issued,  containing  ad- 
vantages over  the  oAA  form.  In  that  among 
other  things,  there  would  no  longer  be  any 
liability  in  case  ot  death  by  suicide;  and 
thereafter,  July  U,  1892,  he^ecelved  anotb- 
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er  circular  letter,  calling  attention  to  tbe 
new  regulations,  and  urging  the  exchange  of 
the  old  for  the  nen  certificates,  because  of 
the  exemption  from  liability  in  case  of  sui- 
cide, naat  prior  to  the  death  of  the  assur- 
ed he  paid  eighteen  assessments  in  conse- 
quence of  the  death  of  members,  two  of 
which  were  by  suicide,  one  oi  such  being 
November  30,  1890.  and  the  other  April 
1891,  and  In  each  case  notice  of  the  assess- 
ment was  given,  together  with  notice  of  the 
cause  of  death.  The  court  found,  as  c(Hicln- 
slons  of  law,  In  effect,  that  the  provisions  in 
the  application  and  on  the  back  of  the  cer- 
tificate In  regard  to  liability  in  case  of  death 
by  suicide,  were  not  in  accordance  with  the 
by-laws  of  the  defendant  existing  at  the  time 
such  certificate  was  issued,  and  therefore 
they  formed  no  part  of  the  contract  of  Insur- 
ance; that  defendant  had  repeatedly  shown 
tliat  it  so  Interpreted  the  contract  by  assess- 
ing the  assured  upon  his  certificate  to  pay 
death  losses  caused  by  suicide,  and  that  de- 
fendant had  waived  any  right  to  Insist  on 
such  provisions  by  repeatedly  assessing  the 
assured  for  bis  full  proportion  of  loss  which 
accrued  to  the  assodatioa  on  account  of  the 
death  of  memt>m  by  suicide.  fJxccptions 
were  taken  on  the  part  of  defmdant  neces- 
sary to  raise  the  questions  here  considered. 
.Judgment  was  rendered  in  plaintiff's  favor 
in  accordance  with  the  conclusions  of  the 
trial  court,  and  from  such  Judgment  this  ap- 
i>eal  was  taken. 

N.  W.  Gliynoweth,  for  appellant.  Orton  & 
Oflbrnm,  for  re«pMident 

MAfiSHALL,  J.  (after  staUng  the  facts). 
It  clearly  appears  from  the  foregoing  state- 
ment of  facts  that  the  contract  wblcb  the 
appellant  and  the  assured  made,  as  evi- 
denced by  the  application  for  and  the  certifi- 
cate of  memberehip,  provides  in  clear,  un- 
mistakable langiiage  against  liability  in  case 
of  death  by  suicide  or  self-destruction;  but 
Jt  is  contmded  that,  notwithstanding  such 
Is  the  case,  the  provisions  in  that  regard  do 
not  form  a  part  of  the  contract  between  the 
.parties,  because  the  by-laws  of  the  associa- 
tion, at  the  time  deceased  was  admitted  to 
membership,  did  not  authorize  any  such 
limitation  upon  Its  liability,  and  that  such 
by-laws  must  prevail  over  the  express  con- 
tract of  the  parties  in  case  of  confilct.  Such 
is  the  position  of  the  respondent,  as  we  un- 
derstand It,  and  of  the  learned  circuit  Judge 
before  whom  the  case  was  tried  at  the  cir- 
cuit. If  such  is  the  law,  obviously  the  Judg- 
ment must  be  affirmed,  because  it  Is  well  set- 
tled that.  If  a  contract  for  life  Insurance 
does  not  provide  against  liability  in  case  of 
death  by  suicide  or  self-destruction,  then 
such  cause  of  death  does  not  constitute  a 
defense.  Mills  v.  Rebstock,  29  Minn.  380, 
13  N.  W.  102;  Darrow  v.  Society,  110  N.  Y. 
537,  22  N.  E.  1063;  Fitch  v.  Insurance  Co., 
59  N.  ¥.  557;  Freeman  v.  Society.  42  Hun, 
252.    The  articles  of  organization  of  the 


association  did  not  contain  any  prohibition 
against  the  acceptance  of  members  under 
contract  providing  against  liability  In  the 
event  of  death  by  suldde  or  self-deetmc- 
tlou.  So,  at  the  most,  the  Issuance  of  the 
certificate  In  this  case  was  a  mere  violation 
of  the  by-laws,  which  would  not  necessarily 
affect  the  contract  Morrison  v.  Insurance 
Co.,  59  Wis.  162,  18  N.  W.  13.  It  was  ther« 
held.  In  effect,  that  where  the  certificate  of 
membership  of  a  mutual  benefit  society  is 
inconsistent  with  the  by-laws  of  the  asso- 
ciation, the  certificate  Is,  nevertheless,  bind- 
ing upon  the  company,  according  to  Its 
terms;  distinguishing  between  the  rule  thus 
laid  down  and  the  rule  In  Luthe  v.  Insur- 
ance Co.,  55  Wis.  513,  13  N.  W.  400,  where 
a  i>ollcy  of  insurance.  Issued  in  a  manner 
prohibited  by  the  charter  of  the  company, 
was  held  void  on  that  ground.  To  the  same 
effect  Is  Davidson  v.  Society,  39  Minn.  308. 
39  N.  W.  803;  also  Fitzgerald  v.  Association 
(City  Ot  N.  T.)  3  N.  Y.  Supp.  214,  where  it 
is  held.  In  effect,  that  fn  the  absence  of 
fraud,  a  provision  in  a  certificate  of  mem- 
bership In  a  mutual  life  association  will  pre- 
vail over  a  clause  In  the  by-laws  of  such 
association  conflicting  therewith,  and  tend- 
ing to  Umlt  its  liability,  though  the  applica- 
tion stipulates  that  such  by-laws  shall  con- 
stitute a  part  of  the  contract.  So  in  In- 
surance Co.  T.  Keyser,  82  X.  H.  313,  where 
it  is  held,  in  effect,  that  if  a  policy  of  in- 
surance la  Issued  in  violation  of  the  by-laws, 
if  not  prohibited  by  the  charter.  It  Is  bind- 
ing, according  to  Its  terms,  on  the  corpora- 
tion or  association  Issuing  it  Hirsch  v. 
Grand  Lodge,  56  Mo.  App.  101,  cited  to  the 
contrary,  appears  to  be  In  perfect  accord 
with  the  foregoing.  While  the  decisions 
are  not  numerous  on  this  subject  there  Is 
no  substantial  conflict  and  we  understand 
the  general  principle  to  be  firmly  estab- 
lished that  though,  generally  speaking,  a 
member  of  a  mutual  t)enefit  association  or 
insurance  company  is  bound  to  take  notice 
of  its  by-laws,  even  If  not  recited  or  referred 
to  In  the  certificate  of  membership  or  policy, 
yet  when  such  certificate  or  policy  and  the 
by-laws  conflict,  so  long  as  the  contract  as 
written  Is  within  the  power  of  the  associa- 
tion under  Its  charter  or  articles  of  or- 
ganization, it  will  prevail  over  the  by-laws, 
and  by  it  the  rights  and  liabilities  of  the 
parties  must  be  determined.  Nibl.  Mut 
Ben.  Soc.  j  147.  It  follows  from  the  forego- 
ing that  the  conclusion  of  the  trial  court 
to  the  effect  that  the  by-laws  of  the  appel- 
lant must  prevail  over  the  application  for 
and  the  certificate  of  membership,  cannot  be 
supported,  but  on  the  contrary,  the  latter 
must  prevail,  and  be  held  the  measure  of 
the  liability  of  the  association  on  the  certifi- 
cate, and  that  no  recovery  thereon  can  be 
had  unless  by  reason  of  the  facts  It  Is  es- 
topped from  InslstlDg  upon  the  contract  as 
made,  and  from  setting  up  the  cause  of 
death  as  a  defense. 
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It  Is  claimed  tbat  the  conduct  of  the  auo-  i 
elation  In  Its  dealing  with  the  deceased  was 
such  as  to  Induce  a  belief  on  his  part  that. 
In  the  event  of  death  hj  suicide,  that  fact 
would  not  be  Insisted  upon  as  a  defense, 
notwithstanding  the  provlalons  of  the  con- 
tract in  that  regard;  that  he  relied'  upon 
such  conduct  1^  refusing  to  exchange  his 
c«*tlflcate  for  one  of  the  new  series,  though 
repeatedly  Invited  so  to  do,  and  twice  paid 
assessments  when  the  cause  of  death  was 
suicide;  and  that  It  should  now  be  estopped 
from  having  the  benefit  of  any  different  po- 
sition under  Its  contract  to  the  prejudice  of 
the  pl^ntlff.  On  this  branch  of  the  case 
much  learning  Is  displared,  and  the  general 
subject  of  waiver  and  estoppel  in  cases  of 
forfeitures  by  breaches  of  conditions  In  con- 
tracts of  Insurance  Is  ably  discussed  In  re- 
sywndent's  bdef  in  support  of  the  contratlon 
that  appellant  is  estopped  from  InMstlng 
upon  a  forfeiture  in  titils  case;  hut  we  are 
unable  to  see  how  the  settled  roles  under 
which  It  is  hdd  that  a  forfeiture  or  condi- 
tion of  forfeiture  may  be  mived  applies 
here.  What  Is  insisted  upon  Is  not  really 
the  waiver  of  a  forf^ture,  or  an  equitable 
estoppel  ag^nst  insisting  upon  a  condition 
of  the  policy,  the  violation  of  wldcb  would 
otherwise  work  a  forf^tnre.  It  Is  a  misuse 
of  the  term  to  so  speak  of  the  loss  of  t>ene- 
flts  under  the  certificate  In  question.  What 
is  here  sought  Is  not  to  prevent  a  forfeiture, 
but  to  make  a  new  contract;  to  radically 
change  the  terms  of  the  certificate  so  as  to 
cover  death  by  suldde,  when  Its  terms 
that  is  expressly  excluded  from  the  con- 
tract We  do  not  understand  that  the  doc- 
trine of  estoppel  or  waiver  goes  that  far. 
After  a  loss  accrues,  an  Insurance  company 
may,  by  Its  conduct,  waive  a  forfeiture;  or 
by  some  act  before  such  loss  it  may  Induce 
the  Insured  to  do  or  not  to  do  some  act  con- 
trary to  the  stipulations  of  the  policy,  and 
thereby  be  estopped  from  setting  up  such 
violation  as  a  forfeiture;  but  such  conduct, 
though  in  confilct  with  the  terms  of  the 
contract  of  Insurance,  and  with  the  knowl- 
e^e  of  the  insured,  and  relied  upon  by  him, 
win  not  have  the  effect  to  broaden  out  such 
contract  so  as  to  cover  addlthmal  objects  of 
Insurance  or  causes  of  loss.  To  Illustrate 
the  principle  here  laid  down,  a  policy  of  in- 
surance against  loss  by  fire  cannot  have  In- 
grafted upon  or  added  to  it,  by  way  of  es- 
toppel or  waiver,  provisions  for  insurance 
against  loss  by  any  other  cause;  and  no 
more  can  a  policy  of  life  insurance,  ex- 
pressly limited  to  payment  of  a  sum  of 
money  In  the  event  of  death  from  causes 
other  than  suicide  or  self-destmctlon,  be 
broadened  out  by  the  application  of  the  law 
of  waiver  or  estoppel  so  as  to  cover  tbe 
cause  excluded  under  the  contract  While 
a  forfeiture  of  benefits  contracted  for  may 
be  waived,  the  doctrine  of  waiver  or  estop- 
pel cannot  be  successfully  Invoked  to  create 
a  liability  for  benefits  not  contracted  for  at 


all.  From  tbe  foregoing  it  fidlows  that  the 
Judgment  of  tbe  circuit  court  must  be  re- 
versed) and  the  cause  remanded,  wflh  direc- 
tions to  dismiss  the  complaint,  and  render 
judgment  In  favor  of  the  defendant  for 
costs.   Judgment  accordingly. 


CHRISTIANSON  v.  PIONBBB  FURNI- 
TURE CO. 
(Supreme  Conrt  of  WlBConsin.  March  27. 1896.) 
Rss  OsBTii -~  OosramuTOBT  KssLieBiiOB  —  Is- 

STBDOTIOS8. 

1.  The  dedaratioiifl  of  deceased  to  a  co- 
emolof  6  as  to  the  caase  of  the  injury,  made  a 
few  nuQQtes  after  It  occnrred,  io  a  room  adjoin- 
ing the  scene  of  the  accident  was  competent  as 
a  part  of  tbe  res  gestae.  - 

2.  An  instruction  that  if  the  nesligence  of 
deceased  was  the  direct  cause  of  the  mjaty.  his 
representative  could  not  recover,  though  the  ma- 
cniDery  was  defective,  "if  be  [deceased]  Icnew  of 
the  defecta,"  is  erroneous,  since  it  allows  a  recov- 
ery in  case  deceased  hod  no  knowledge  of  any 
daect  even  though  he  was  otherwise  negligent 

Appeal  from  circuit  court.  La  Crosse  coun- 
ty; ,0.  B.  Wyman,  Judge. 

Action  by  J<dui  H.  Chrlstlanson,  as  admin- 
istrator of  Peter  Chrlstlanson*  deceased, 
against  the  Pioneer  Furniture  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Reversed. 

This  Is  an  action  to  recover  damages  for 
the  death  of  the  plaintiff's  intestate,  which  Is 
alleged  to  have  been  caused  by  the  defend- 
ant's  negUgence.  The  Intestate,  Peter  Chris- 
tlanson,  was  18  years  and  2  months  old  at  the 
time  of  his  death,  and  was  employed  In  the 
defendant's  furniture  factory  at  Eau  Claire, 
and  had  been  so  employed  for  a  little  mwe 
than  two  yeara  On  the  Slst  day  of  August 
1881,  he  was  employed  In  feeding  a  certain 
circular  ripsaw  In  the  defradant's  factory.  A 
boy  14  years  of  age  was  asdsttng  him,  whose 
duty  It  was  to  take  away  the  strip  ripped 
from  behind  the  saw.  The  pieces  of  wood 
being  ripped  consisted  of  strips  of  lurdwood 
one  inch  In  thickness,  about  three  feet  in 
length,  and  three  Inches  in  width,  from  which 
a  strip  <^  about  one-eighth  of  an  Inch  on  one 
side  was  being  ripped.  The  Intestate  stood 
at  the  south  end  of  the  saw  table,  and  pushed 
the  sticks  through,  and  bia  assistant  pulled 
them  through  on  the  othet  side.  As  one  stick 
was  going  througli,  after  it  had  been  sawed 
into  about  five  or  six  Inches,  it  was  suddenly 
thrown  back  with  great  force,  and  struck  the 
Intestate  In  the  abdomen.  He  at  once  threw 
off  the  belt  of  the  machine,  went  to  the  water 
pail  and  got  a  drink,  then  went  to  the  closet 
Just  outdd^  and  then  went  home,  and  died 
on  tbe  second  day  thereafter,  from  the  effects 
of  bis  Injury.  The  testlmiHiy  tended  to  show 
that  tbe  Intestate  had  been  employed  princi- 
pally In  operating  molding  machines  or  stick- 
ers, but  there  was  testimony  that  he  bad  at 
times  helped  to  operate  ripsaws.  On  tbe  aft- 
ernoon in  question  he  was  set  to  work  on  the 
ripsaw  by  the  foreman  of  th^  factory.  It 
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was  dalmed  by  the  s^lntlff  tbat  the  defend* 
ant  was  negligent  In  not  f nrniatalng  a  safe  ap- 
pllance  for  ttie  Intestate  to  work  upon  in  that 
(1)  the  saw  was  dnil;  (2)  the  saw  table  worn 
and  uneven;  {3)  that  there  was  no  spreader, 
or  (4)  gnard,  up<m  the  saw.  On  the  part  ot 
the  defendant  it  was  denied  that  there  was 
negligence  In  any  of  these  particulars,  and 
it  was  claimed  that  the  Intestate  was  guilty 
of  contributory  n^Ugence  in  not  attoidlng 
to  his  work,  but  that  he  was  watching  some 
boys  at  play  In  the  shop  at  the  time,  and  did 
not  hold  the  stick  down  as  It  was  pf««*F*g 
through  the  saw.  The  trial  resulted  In  a  ver- 
dict and  Judgment  for  the  plaintiff,  and  the 
defenduit  appealed. 

y.  W.  James  and  Frint  &  Brindley,  for  ap- 
pellant T.  F.  Frawley  and  C.  T.  Bundy,  for 
respondent 

WINSLOW,  J.  (after  stating  the  facts).  We 
■wen  strongly  urged  to  reverse  tbis  Judgment 
on  the  ground  that  a  verdict  for  the  defend- 
ant should  have  been  directed  either  on  the 
ground  that  no  negligence  was  shown  on  ttae 
part  of  the  defendant,  or  cm  the  ground  that 
contributory  n^Ugeiice  was  condnsively 
shown;  but  we  decline  to  do  8a  There  was, 
in  our  Judgment,  snffldent  evidence  to  carry 
the  case  to  the  Jury  on  both  of  these  proposi- 
tlons.  This  Judgment  must  however,  be  re- 
versed  oa  account  of  the  rejection  of  com- 
petent evidence  oflTered  by  the  defendant 
The  facts  w€Xi  these:  One  Jackson  was  of* 
fered  as  a  witness  for  dtfendant  He  was 
an  employ^  of  the  defendant  at  the  time  of 
the  acc^ent,  and  woAed  at  a  tenoning  ma- 
chine In  the  same  room  witb  the  deceased, 
and  about  50  feet  from  the  ripsaw  In  ques- 
tion. It  had  appeared  by  the  testimony  of 
the  boy  who  helped  the  deceased  that,  as  soon 
as  the  board  strudc  the  deceased,  he  threw 
the  belt  fmn  the  machine,  said  that  struck 
him  pretty  hard,  walked  at  an  ordinary  gait 
to  the  water  pail,  about  60  feet  distant,  isook 
a  drink,  and  tiien  waUced  out  of  the  outside 
door,  and  altered  a  closet,  about  8  w  10  feet 
distant  from  the  door,  and  adjoining  the  shop 
building.  Ja<dEson  testifled  that  he  saw  the 
deceased  go  out  the  door;  that  a  boy  came  in 
right  after  deceased  went  out,  und  came  past 
Jackson,  and  he  ai^ed  the  bc^  what  was  the 
matter,  am]  the  boj  said,  "Fete  is  burt" 
Thereupon  Jackson  went  right  out  to  the 
doset  and  found  the  deceased  sitting,  resting 
his  face  on  his  hands,  pale,  and  apparoitly  In 
pain.  Jackson  further  testifled  that  he  at 
once  had  a  cmvorsation  witb  him  as  to  how 
the  accident  happened,  and  that  the  deceased 
stated  In  substance  how  It  occurred.  When 
asked  to  state  the  amTersation,  an  obJectlMi 
to  the  testimony  was  sostained  by  the  court 
We  think  this  ruling  was  erroneous.  The 
conversatltm  sought  to  be  elicited  was  held 
with  the  main  actor  In  the  accident  a  very 
few  minutes  after  the  fatal  stroke,  practically 
on  the  scene  ot  the  accident  and  Is  so  deariy 
and  eloaely  connected  with  the  main  &ct  as 


to  Impress  tb«  mind  with  the  Idea  that  It 
sprang  spontaneously  fnun  It  without  des^ 
or  premeditation.  Within  the  decisions  of 
this  court  In  the  cases  of  Hooker  v.  Railway 
Co.,  76  Wis.  542,  44  N.  W.  1085;  Herma  v. 
Railway  Co.,  80  Wis.  580,  60  M.  W.  584;  and 
Reed  v.  City  of  Madison,  «i  Wis.  667,  56  N. 
W.  182,— this  vtfbal  act  was  a  part  of  the  res 
geetse. 

Upon  the  subject  of  contributory  negligence 
the  court  gave  the  followIz«  Instruction  to 
the  Jury:  "If  you  find  from  the  evidence 
that  he  was  negligent  and  Mueless,  and  that 
his  negllgfflice  and  carelessness  was  tbe  direct 
cause  of  the  Injury  that  occurred,  then,  even 
though  this  machinery  was  defective,  the^ 
plaintiff  Is  not  entitled  to  recover,  if  be  knew 
of  tlie  defects."  This  l^ruction  Is  certainly 
errcMieous.  Under  It  the  negllgenee  of  the  de- 
ceased would  (Hdy  defeat  a  recovery  In  cane 
Hie  deceased  knew  of  ttae  defects  in  tbe  ma* 
chine.  This  is  net  the  law.  Although  a  cor- 
rect InstmctlfMi  on  the  subject  was  glvm  else- 
where In  the  charge,  still,  as  there  must  be  a 
new  trial,  we  notice  this  error,  so  that  It  may 
not  be  r^ieated  upon  the  second  trial,  with- 
out determining  whether  or  not  It  would  be 
snfflclent  of  Itself  to  call  tor  reversal  of  the 
judgment  Judgment  reversed,  and  aetloo 
remanded  fbr  a  new  triaL 


HUTCHINSON  et  al.  t.  HOLMES 
S  ANITA  EI  Uai. 
(Supreme  Court  of  Wisconsin.  March  27,  1806.) 
Abhooatiom  or  Old  Contuact  bt  ^ew. 
A  contract,  by  which  plaiotiSs  agreed  to 
find  a  purchaser  for  defendant's  property  at 
165,000,  for  a  commission  of  fS.OOO,  provided  for 
the  payment  of  a  smaller  snm  to  plaintiffs  in 
case  defendant  effected  a  sale  without  their  as- 
sistance. After  considerable  correspondence,  de- 
fendant wrote:  "iQasmuch  as  our  former  con- 
tract is  practically  annulled,  I  make  you  the  fot- 
lowing  propositlcsi:  You  sell  the  property  tor 
^,0t>0,  your  commiBsioo  being  four  per  cent." 
and  then  followed  the  terms  of  payment  by  the 
purchaser,  etc.,  making  a  complete  contract  in 
Itself,  without  aid  from  tbe  former  agreement 
and  this  plaintiffs  accepted  without  objecting 
to  the  statement  that  tbe  old  contract  was  an- 
nulled. Beld,  that  the  former  agreement  was 
abrogated,  and,  tiie  sale  having  been  finally  ef- 
fected by  defeodant  hlmari^  plaintiffs  could  re> 
cover  nothing. 

Appeal  from  drenit  court  St  Croix  covnty; 
n.  B.  Bnndy,  Judge. 

Acticm  by  Alfred  Ia  Hntdilnson  and  an- 
other agaiittt  the  Hdmee  Sanitarium.  From 
a  judgment  for  plaintiff^  defendant  appeals. 
Beversed. 

Action  to  recover  broker'^  commission  on 
tbe  sale  of  real  estate.  Tbe  {dalntiflta,  in  De- 
cember, 1893,  were  partners  at  Weyauw^nt 
Wis.,  and  were  doing  a  real  estate  and  com- 
rolsdon  business,  making  a  spet^ty  c€  the 
sale  or  exchange  of  medical  properties  and 
business.  Tbe  defendant  at  tte  same  time 
was  a  corporatkm  at  Hudson,  Wis.,  organized 
for  the  cure  of  the  tfck,  and  owning  and  op- 
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era  ting  a  large  building,  called  the  "Holmes 
Sanitarium,"  at  Hudson,  with  grounds  and 
medical  appliances.  Dr.  Irving  D.  WUtraut 
was  president  of  the  corixj ration,  and  gener- 
al manager  of  Its  business.  It  la  claimed 
that  Dr.  Wiltrout  was  In  fact  the  real  owner 
of  the  entire  stock  of  the  corporation  at  the 
time  of  the  execution  of  the  contracts  here- 
inafter named,  although  nominally  all  but 
one  share  of  such  stoclc  was  in  the  name  of 
his  wife  and  various  relatives  and  employte 
of  the  iDstltution.  It  certainly  seems  to  be  a 
fact  that  Wiltrout,  with  the  tacit  ramsent  of 
the  stockholders,  carried  on  the  business  tn 
his  own  war.  and  had  no  meetings  of  di- 
rectors. On  the  22d  day  of  December,  189:^, 
Wiltrout  made  a  contract  with  the  plaintiffs, 
by  which  he  placed  the  sanitarium  in  the 
hands  of  the  plaintiffs  for  sale  upon  commis- 
sion. The  plalntifCa  claim  that  in  making 
this  contract  Wiltrout  acted  as  agent,  and 
on  behalf  of  the  corporation,  while  the  de- 
fendant claims  tliat  Wiltrout  had  no  author- 
ity, express  or  Implied,  to  act  for  the  cor- 
poration In  such  a  matter.  In  this  contract 
WUtrout  is  described  as  "I.  D.  WUtrout.  II. 
D.,  proprietor  of  the  Holmes  Sanitarium, 
party  of  the  Orst  part,"  and  the  plaintiffs  are 
named  as  parties  of  the  second  part  It  \h 
unnecessary  to  set  forth  aU  the  terms  of  the 
contract.  The  plaintiffs  agreed  to  take  the 
sole  agency  for  the  sale  of  the  sanitarium; 
to  place  It  In  the  hands  of  five  subageocies  in 
five  great  dties.  which  are  named;  to  pa} 
all  advertising  expenses,  all  advertisements 
to  be  approved  by  Wiltrout;  not  to  keep  the 
sole  agency  longer  than  six  months,  with  the 
right,  however,  to  sell  within  a  year  to  any 
person  with  whom  negotlatlans  had  beeu 
opened  during  said  six  months;  and  not  to 
make  false  representations  as  to  the  reasons 
for  sale.  The  selling  price  was  fixed  at  $65.- 
000,  payable  $15,000  In  cash,  $20,000  by  the 
assumption  of  a  mortgage  on  the  property, 
and  the  balance  In  installments  serared  by 
mortgage  on  the  property.  Then  follow  the 
foUowiug  provisions  as  to  commissions: 
"And  in  consideration  of  the  services  of  said 
Hutchinson  &  Jones,  the  said  party  of  the 
second  part,  the  said  party  of  the  first  part 
hereby  agrees  to  pay  said  Hntchinson  & 
Jones  a  commission  of  five  thousand  dollars, 
payable,  as  soon  as  a  sale  of  the  Holmes 
Sanitarium  Is  made,  and  the  said  sum  of 
five  thousand  dollars  to  be  paid  to  the  said 
Hutchinson  &  Jones  when  the  first  payment 
of  fifteen  thousand  dollars  i»  received  by  the 
party  of  the  firs*  part  from  the  purchaser. 
It  being  distinctly  understood  and  agreed 
that  the  said  Hntchinson  &  Jones  shall  re- 
ceive the  said  sum  of  five  thousand  dollars 
as  commissions  whether  the  same  is  made  by 
them  directly  or  through  any  of  their  sub- 
agents;  but,  should  the  sale  thereof  be  ef- 
fected by  the  pn^iletor  thereof,  Dr.  I.  D, 
WUtrout,  in  person,  without  any  assistance 
from  the  said  pariy  of  the  second  part  oc 
their  Bubagents,  then  the  commission  or  fees 


coming  to  said  Hutchinson  &  Jones  shall  be 
one  thousand  dollars,  which  sum  shall  be 
payable  as  soon  as  contract  of  sale  Is  com- 
pleted." The  contract  further  p^vided  that 
WUtrout  gave  the  sole  agency  for  the  sale 
of  the  sanitarium  to  the  plaUitiffs,  but  that 
this  should  not  interfere  with  the  sale  of  the 
property  by  WUtrout  himself.  The  com- 
plaint alleged  that  in  March,  1894,  the  con- 
tract was  varied  by  the  parties  so  that  the 
selling  price  was  fixed  at  $40,000,  and  the 
commissions  were  reduced  to  4  per  cent,  in- 
stead of  $5,000.  The  complaint  also  aUeges 
the  performance  of  aU  the  conditions  of  the 
contract  on  their  pSrt  In  the  way  of  adver- 
tising and  making  efforts  to  sell,  and  that 
one  of  their  subagents,  one  RUey,  made  ef- 
forts to  seU  the  same  to  one  Dr.  Sam  G. 
Johnson;  and  that  after  the  reduction  In 
price  the  plaintiffs  made  further  efforts  to 
seU  the  same  to  Dr.  Johnson  at  the  reduced 
price.  It  Is  then  aUeged  that  on  May  31, 
1894,  "the  defendant  Holmes  Sanitarium  and 
1.  D.  WUtrout  sold  the  Holmes  Sanitarium  to 
Dr.  Sam  C.  Johnson."  Judgment  was  de- 
manded for  the  commission  of  4  per  cent,  up- 
on $40,000,  or  $l,e00.  The  answer  alleged,  in 
substance,  entire  lack  of  authority  on  the  pari 
of  WUtrout  to  make  the  contract  oo  behalf 
of  the  corporation;  also  that  the  contract 
was  annuUed,  and  a  new  and  different  one 
made;  that  the  plaintiffs  wholly  faUed  to 
find  any  purchaser  at  the  price  named  either 
In  the  original  or  the  new  craitract  The 
trial  was  by  the  court,  jury  trial  being 
waived.  Much  testimony  was  Introduced 
showing  the  efforts  made  by  the  plaintiffs  to 
sell  the  property. .  It  appears  by  the  corre- 
spondence that  on  the  15tb  of  February,  1894, 
the  plaintiffs  became  satisfied  that  they  could 
Qot  seU  the  property  for  $66,000,  atad  they 
wrote  a  letter  to  Wiltrout,  stating  that  fact, 
and  proposing  to  undertake  to  sell  It  for  $40,- 
000,  and  inclosing  a  blank  agreement,  chan- 
ging the  original  agreement  so  that  It  could 
be  sold  for  $40,000.  Instead  of  $65,000,  and 
allowing  {dalntlffs  $3,000  instead  of  $5,000 
commissions;  "all  other  couditlons  and  terms 
of  the  original  contract  to  remain  unchan- 
ged." Dr,  WUtrout  answered  this  letter,  re- 
fusing to  agree  to  the  change,  or  to  sign  the 
agreement;  and  it  was  never  signed.  Some 
other  correspondence  followed  between  the 
parties,  which  is  not  necessary  to  be  stated. 
Mr.  Marshall  BUey,  a  subagent,  was  endeav- 
oring to  effect  a  sale  to  Dr.  Johnson,  and  on 
the  16th  day  of  March,  1S94,  the  pUlntiffs 
wrote  the  defendant  the  following  letter: 
"Dear  Doctor:  We  have  been  in  correspond- 
ence with  Mr.  RUey,  and  he  wlU  not  do  any- 
thing more  unless  you  will  make  a  contract 
vrlth  us,  agreeing  to  take  $40,000  for  the  sale 
of  the  sanitarium,  and  giving  six  months 
from  date  In  which  to  make  sale.  If  you 
wlU  give  us  such  a  contract,  we  will  accept 
four  per  cent,  as  our  commission.  Let  ua 
know  by  return  mall,  and  we  will  draw  con- 
tracts, and  send  to  you^^  ^Re^ectjfuUy, 
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Hntchlnson  &  Jones."  In  reply  to  ttata  Wit- 
trout  wrote,  March  17,  18d4,  aa  foUows:  "If 
yon  can  effect  a  sale  of  the  Holmea  Sani- 
tarium at  once,  closing  the  sale  inside  ten 
days,  at  $42,000,  we  will  allow  you  fonr  per 
cent,  and  are  ready  to  bind  ourselves  to  pay 
this  sum  when  cash  la  paid  over  to  us.  We 
must  receive  the  entire  sum  coming  to  us  in 
cash,  and  the  sale  must  not  Include  our  per- 
sonals and  my  wife's  piano.  Respectfully,  I. 
D.  Wiltrout"  There  does  not  appear  to  have 
been  any  reply  to  this  letter,  and  on  the  21st 
of  March,  18»4  Wiltrout  wrote  another  letter 
to  the  plaintiff  Li  in  which  he  says:  "I  hold 
the  property  now  at  $40,000.  Inasmuch  as 
our  former  contract  Is  practically  annulled, 
I  make  you  the  following  proposition:  Yon 
sell  the  property  for  $40,000,  your  commis- 
sion being  fonr  per  cent;  the  terms  of  sale 
to  be  as  follows:  The  purchaser  to  assume 
the  first  mortgage  of  $20,000,  and  the  remain- 
ing $20,000  to  be  paid  in  cash  or  its  equiva- 
lent; and  $2,000  of  this  $20,000  that  is  com- 
ing to  us  must  be  paid  at  once,  to  bind  the 
contract  of  sale,  and  the  remainder  to  be  paid 
when  possession  will  be  taken,  and  this  can 
be  given  in  five  'lays.  Let  me  hear  from  you 
at  once.  Yours,  truly,  I.  D.  Wiltrout"  To 
this  letter  the  plaintiffs  replied  March  23, 
1894,  as  follows:  "Dear  Doctor:  We  will 
push  matters  now  at  this  end  of  the  line, 
and  see  what  we  can  accomplish  tmder  your 
new  figures,  to  wit  $40,000  for  the  Holmes 
Sanitarium,  commission  4  per  cent;  $20,000 
cash,  and  the  assumption  of  the  mortgage  for 
$20,000.  Will  write  you  every  day  or  two  as 
to  progress  made.  Respectfully,  Hutchin- 
son &  .Tones."  The  plaintiffs  thereafter  wrote 
Dr.  Johnson,  offering  the  property  to  him  at 
$40,000,  but  he  declined.  The  court  found 
that  Wiltrout  lia-l  authority  to  make  the  con- 
tract set  out  In  the  complaint;  that  it  had 
not  been  rescinded,  but  that  it  had  been 
modified  only  as  to  the  selling  price  and  the 
amount  of  the  commission;  that  the  stipula- 
tion to  pay  plaintiffs  $1,000  In  case  Wiltrout 
sold  it  without  assistance  of  plaintiffs  re- 
mained In  full  force  and  effect;  tliat  plain- 
tiffs failed  to  find  a  purchaser  at  any  of  the 
amounts  named,  and  hence  were  not  entitled 
either  to  the  $5,000  or  the  4  per  cent,  com- 
mission; but  that,  Wiltrout  having  sold  the 
property  about  June  1,  1894,  within  six 
months  after  the  date  of  the  contract,  to  Dr. 
Sam  C.  Johnson,  and  the  corimratlon  having 
ratified  such  sale,  the  plaintiffs  were  entitled 
to  recover  $1,000  of  the  defendant  under  the 
written  agreement  Judgment  was  rendered 
for  the  plaintiffs  for  $1,000  and  costs,  and 
the  defendant  appealed. 

Baker  &  Hebns,  for  ^ipellant  James  A, 
Frear  and  S.  J.  Bradford,  for  rMpondents. 

WINSLOW,  J.  (after  stating  the  facts). 
We  find  it  unnecessary  to  consider  or  decide 
the  question  as  to  the  power  of  Wiltrout  to 
make  the  original  contract  In  question  on 


behalf  of  the  corporation.  Whether  be  had 
powCT  to  bind  the  corporation  by  that  con- 
tract without  authority  from  the  board  of 
directors  or  not,  It  seems  entirely  certain  to 
US  that,  conceding  the  contract  to  be  valid 
and  binding  on  the  corporation,  It  was  an- 
nulled and  rescinded  In  toto  by  the  i>artie» 
through  their  correspondence  in  February 
and  March,  1894.  This  coiTespondence  la 
set  forth  quite  fully  in  the  statement  of  the 
case,  and  It  will  not  be  necessary  to  rei>eat 
It  here.  It  Is  enough  to  say  that  after  much- 
correspondence  Dr.  Wiltrout  wrote  the  plain- 
tiffs on  March  21st  tbat  "As  onr  former  con- 
tract Is  practically  annulled,  I  make  you  the 
following  proposition. "  Then  follows  a  clear 
and  complete  proposition  needing  no  help  nor 
aid  fW>m  the  former  contract  To  this  letter 
and  proposition  the  plaintiffs  replied,  making' 
no  objection  to  the  statement  that  the  former 
contract  was  annulled,  and  accepted  the  new 
proposition.  We  can  view  this  as  nothing 
short  of  an  abandonment  and  abrogation  of 
the  old  contract  and  the  substitution  of  an- 
other therefor.  Thla  new  contract  contained 
no  provision  for  the  payment  of  $1,000,  or 
any  sum,  In  case  Wiltrout  sold  the  sanitarium 
without  the  assistance  of  the  plaintiffs,  an^ 
hence  there  can  be  no  reeoYery.  The  plain- 
tiffs cannot  recover  the  4  per  cent  because 
they  did  not  produce  a  purchaser,  and  they^ 
cannot  recover  the  $1,000  because  the  agree- 
ment to  pay  that  sum  had  been  abrogated  by 
mutual  consent  Judgment  reversed,  and  ac- 
tion remanded,  with  direction  to  enter  Judg- 
ment for  the  defendant  dismissing  the  idaln- 
tlffs'  complaint 


STATE  ex  rel.  OLLINGER  et  al.  v.  WBIN- 

FUBTHBR,  (bounty  Clerk,  et  al. 
(Supreme  Court  of  Wisconsin.   March  10,  1896.) 
CX>Di<TT  Board — Ankbxinq  Towns— Cbhtiobau 

— JUBISDIOTION— AFFBl.RAlfCB  ArTBB 

Jodomb:*t. 

1.  Action  of  the  county  board  of  sapervian* 
in  declaring,  by  ordinance,  part  of  a  town  to  be 
thereby  attached  to  another  town,  shoold  be  re- 
viewed by  certiorari,  directed  to  that  board  and 
not  to  iM  county  clerk;  and  neither  a  writ  di- 
rected to  the  clerk,  noi  a  return  thereto  by  the 
clerk,  gives  JuriBdidioo  of  the  board  or  of  the 
subject-matter  of  the  ordinance;  nor  does  the 
voluntary  appearance  in  the  proceeding  of  the 
towns  or  the  coujtr  give  Jnriaoietion,  th^  hav- 
ing no  interest  In  the  matter. 

2.  A  jodgment  in  a  proceeding  by  certiorari 
to  review  action  of  a  county  lx>ard  of  mpervieors. 
which  is  void  b^nse  jurisdiction  of  the  board 
was  not  obtained^  is  not  aided  an  attemirted' 
appearance  by  the  Ixtard,  after  ita  rendition,  and 
an  informal  adoption  by  the  board  of  the  judg- 
ment, nothing  having  been  decided  or  changed 
in  consequen<%  or  on  the  strength  of  that  appear- 
ance. 

Appeal  from  circuit  court  MaiUtowoc  coun- 
ty; N.  S.  Gilson,  Judge. 

Ortlorarl,  on  the  relation  of  NIc  Ollinger 
and  others,  against  Joseph  Welnfurther.  as 
clerk  of  Manitowoc  county,  and  otbera.  From 
the  judgment  for  relators,  certain  of  defeni- 
ants  appeal.    Reversed.    ^  i 
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The  dty  ot  Manitowoc  was  Incorporated  by 
an  act  of  the  legislature  of  1S70.  It  was  or- 
ganized of  territory  which  was  a  p&rt  of  the 
town  of  Manitowoc,  and  extends  entirely 
across  the  town,  so  as  completely  to  separate 
the  town  Into  two  parts,  at  a  distance  of  about 
two  miles  removed  from  each  other,  and  not 
at  any  point  contiguous  to  each  other.  That 
part  of  the  town  of  Manitowoc  which  lies 
north  of  the  city  comprises  aboat  9  fnU  sec- 
tions of  land,  and  that  part  south  of  the  city 
comprises  about  3^^  sections.  About  two- 
thirds  of  the  voters  of  the  town  reside  north 
of  the  city,  and  about  one-third  south  of  the 
city.  This  condition  has  existed  ever  since 
the  incorporation  of  the  city,  until  the  27th 
day  of  May,  1893,  when  the  county  board  of 
supervlBors  of  Manitowoc  county,  by  an  ordi- 
nance in  dne  form,  but  without  a  written  peti- 
tion therefor,  and  without  submission  of  the 
matter  to  a  vote  of  the  town,  declared  that 
part  of  the  town  of  Manitowoc  which  lies 
muth  of  the  city  to  be  thereby  attached  to 
and  a  part  of  the  town  of  Newton,  which  was 
an  adjoining  town.  On  the  relation  of  sev- 
eral residents  of  the  territory  so  attached  to 
the  town  of  Newton,  a  writ  of  certiorari,  ad- 
dressed to  Joseph  Weinfurther,  as  county 
clerk  of  the  county  of  Manitowoc,  was  issued 
out  of  the  circuit  court  of  Manitowoc  county, 
and  served  upon  the  county  clerk.  The  coun- 
ty clerk  made  what  was  denominated  a  "re- 
turn," whereby  he  cwtified,  in  effect,  that  the 
proceedings  of  the  board  were  correctly  set 
forth  In  the  writ  of  certiorari  which  was  re- 
turned therewith.  The  towns  of  Manitowoc 
and  Newton  and  the  county  of  Manitowoc, 
upon  invitation  of  the  relators'  attorneys,  in- 
tervened in  the  action,  and  filed  various  affi- 
davits. They  also  moved,  upon  the  records, 
flies,  and  affidavits,  to  supersede  and  to  quash 
the  writ  These  motions  were  overruled.  On 
the  2Sth  day  of  April,  1896,  the  court  r«idered 
Judgment  on  the  merits,  reversing  the  or- 
dinance of  the  county  board  of  supervisors. 
That  board,  up  to  this  time,  had  not  been  a 
party  to  the  action.  Ou  June  3, 1895,  the  district 
attorney  of  Manitowoc  county  appeared  In 
the  action,  for  the  county  board  of  supervisors 
of  Manitowoc  county,  with  the  consent  of  the 
relators,  and  against  the  objection  of  the  In- 
tervening towns  and  Manitowoc  county.  The 
appearance  was  for  the  purpose,  If  possible, 
of  obviating  objections  to  the  direction  of  the 
writ  and  having  the  action  finally  determined. 
The  district  attorney  stipulated  with  the  at- 
torneys for  the  relators  to  the  effect  that  the 
county  board  of  supervisors  submit  to  the  Ju- 
risdiction of  the  court,  and  adopt  the  return 
made  by  the  county  cleik  as  its  return.  The 
town  and  county  of  Manitowoc,  only,  appeal. 

G.  G.  &  C.  N.  aedgwick  and  Charles  B. 
Estabrook,  for  appellants.  Nash  &  Nash,  for 
respondents. 

NEWMAN,  J.  (after  stating  the  facts).  In 
enacting  the  ordinance  in  question,  the  coun- 
ty board  was  acting  in  a  j>olitlcal  and  govern-  I 


mental  function,  In  the  int^^st  of  the  public, 
and  not  in  the  Interest  or  for  the  coimty  in  Its 
private  or  coiporate  capacity.  The  writ  of  cer- 
tiorari, upon  which  it  should  be  sought  to  re- 
view its  action,  should  be  directed  to  the  of- 
ficers or  board  whose  act  it  was  sought  to  re- 
view, whenever  that  is  a  permanent  body, 
and  has  control  of  its  own  records.  And  this 
is  true  even  where  a  clerk  has  custody  of  the 
records,  as  the  mere  agent  of  the  corporation. 
The  writ,  in  that  case,  should  not  be  directed 
to  the  clerk,  but  to  the  board  or  body.  If  mis- 
directed, the  writ  must  be  superseded  or 
quashed.  The  court  acquires  no  Jurisdiction 
by  It.  State  v.  City  of  Pond  dn  Lac,  42  Wis. 
287;  State  v.  MHwaukee  Co.,  58  Wis.  4,  16  N. 
W.  25;  State  v.  City  oC  Milwaukee,  88  Wis. 
376,  57  N.  W.  45;  Ex  parte  Mayor,  etc.,  of 
Albany,  23  Wend.  277;  People  v.  High- 
way COTi'rB,  30  N.  T.  72;  Robots  v.  Com- 
missioners, 24  Mich.  182.  The  writ  In  this 
case  was  misdirected.  '  It  should  have  been 
directed  to  the  county  board  of  supervisors  of 
Manitowoc  county,  and  not  to  the  county 
clerk.  The  appearance  of  the  county  clerk  in 
the  action,  and  his  attempt  tx>  make  a  return 
to  the  writ,  was  futile  to  give  Jurisdiction  of 
the  board  supervisors,  or  of  the  case.  The 
return  Is  a  nullity,  and  confers  no  Jurisdiction, 
^ther  of  the  person  or  of  the  subject-matter. 
People  V.  Highway  Oom'rs,  supra.  Until  the 
proper  defendant  Is  before  the  court,  the 
court  can  have  no  Jurisdiction  of  the  subject- 
matter.  This  can  only  be  acquired  by  a  prop- 
er writ,  and  a  return  made  by  the  proper  of- 
ficer or  board.  The  writ  In  this  case  should 
have  been  directed  to  the  board  of  super- 
visors, and  the  return  should  have  been  made 
by  the  supervisors  themselves,  or  a  majority 
of  them.  Plymouth  v.  Plymouth  Com'rs,  16 
Gray,  S41.  Nor  is  a  return,  signed  only  by  an 
attorney  for  the  board,  sufficient.  Tewksbury 
V.  Commissioners,  117  Mass.  563;  Worcester 
&  N.  R.  Co.  V.  Railroad  Com'rs,  118  Mass.  561; 
Chase  v.  Board,  119  Mass.  G56.  So,  neither  the 
board  of  supervisors  nor  the  subject-matter, 
the  ordinance,  was  before  the  court 

It  is  said  to  be  proper,  in  some  cases  In- 
volving private  rights,  to  Join,  as  defendants, 
persons  having  an  interest  adverse  to  the  re- 
lator. However  that  may  be,  and  whether  it 
Is  applicable  to  cases  Involving  only  questions 
of  public  right,  It  Is  difficult  to  see  how  either 
of  the  towns  of  Newton  or  Manitowoc  or  Man- 
itowoc county  have  any  Interest,  In  their  pri- 
vate or  corporate  capacity,  in  this  matter. 
Resldentfl  of  the  territory,  or  taxpayers,  may 
be  said  to  have  an  Interest;  but  the  corpora- 
tions, as  such,  can  have  no  interest  And 
their  voluntary  appearance  In  the  action  could 
not  at  least  in  the  absence  of  Interest  confer 
Jurisdiction.  Nor  is  It  perceived  how  the  at- 
tempted appearance  of  the  board  of  super^ 
visors,  after  Judgment,  aids  the  Judgment 
It  was  void  when  rendered.  It  was  void  wb&i 
the  board  of  supervisors  was  represented  as 
appearing.  The  court  decided  nothing,  and 
changed  nothing  in  coii8eqn^ice^.{ut^ciil^e 
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Btrenetb  ot  that  an^eaxance.  It  is  difBcuH  to 
apprehend  how  the  mere  volimtary  appear- 
ance by  the  board  of  Boperrlaors,  and  Its  in- 
formal adt^ttlon  of  this  nolUty.  could  Impart 
to  it  life  and  energy.  This  was  beld  doubtful 
in  People  t.  Higtaway  Gom'rs,  supra,  althoogb 
the  propw  de^daats  appeued  before  Judg- 
ment and  litigated.  This  does  not  qoestlon 
the  effect  of  an  appearance  by  a  natural  per^ 
son.  In  bis  own  right,  after  Judgmoit,  In  an  oi^ 
dlnaxy  action. 

This  case  Is  not  affected  bj  tbose  cases 
which  hold  that  the  writ  should  not  be  quash- 
ed, nor  the  action  dismissed,  after  a  hearing 
aa  the  iuerits.  Those  are  none  of  them  cases 
of  misdirectitm  of  the  writ  They  were  all 
cases  where  the  writ  had  been  iwoperiy  Is- 
sued and  returned,  but  was  liable  to  be  quash- 
ed for  iraegularitieB.  McXamara  t.  Specs,  25 
Wis.  538;  Morse  v.  Specs,  Id.  M3;  Owens  r. 
State,  27  Wis.  456;  State  v.  Milwaukee  Co., 
Bvvra.  The  writ  should  bare  been  qoaabed  <»i 
the  motion  of  the  county  the  par^ 

serred  as  defendant  therein.  The  Judipnent 
of  the  circuit  court  Is  rera«ed,  and  ttie  cause 
remanded,  with  dlrectloB  to  quash  the  writ 


MBTBR      6ARTHWAITE  et  al. 

(Snpreme  Court  of  Wteconain.  March  10, 1S06.) 

BqoxTT— Bill  to  Rkcovbk  Assets  or  Eatats— 
Dshuhrbb  Ore  Tbnds— Jukisdiotioit 
OP  CiRCDiT  Court, 

1.  The  objectioD  that  a  bill  in  equity  fails 
to  show  eqeitable  jurisdiction,  because  an  ade- 
qiute  reoieidy  cztets  at  law,  cannot  be  raised  for 
the  first  time  on  trial  by  a  demurrer  ore  ten  us. 

2.  A  complaint  by  an  administrator  de  bonis 
non  alleged  that  his  intestate  bequeathed  his 
personal^  to  hia  widow  for  life,  remainder  to 
their  Bon,  who.  thoush  be  was  named  atid  qual- 
ified as  executor,  never  did  anythiDg  about  the 
administradon,  but  lived  with  hia  mother,  and 
that  together  th^  "coatroUed  and  manaced"  the 
property;  that  on  the  death  of  the  son  nia  wid- 
ow and  mother  took  poasesrion  and  asaumed  the 
control  of  the  estate  of  i^ntiff's  intestate;  that 
bis  mother  subsequently  remarried,  and  that  she 
and  her  husband  gave  part  of  the  personalty  to 
the  aon'a  wife,  and  kept  the  remainder,  the  re- 
spectiTe  amounts  being  unknown  to  plaintiff; 
that  on  the  mother's  death  her  husbano  retain- 
ed possession  of  the  remainder,  the  amount  or 
form  of  which  plaintiff  did  not  know.  Held, 
that  the  complaint  stated  a  cause  of  action 
against  the  snrriTing  husband  for  an  accounting. 

3.  The  circuit  covirt  which  assumes  jnris- 
dic^n  of  matters  arising  in  the  adminiatration 
of  estates,  over  which  it  nas  concurrent  ori^nal 
juiisdiction  with  the  county  court  only  when  spe- 
cial facts  show  that  adequate  relief  cannot  be 
given  by  the  county  court,  will  take  jurisdiction 
of  an  action  by  a  personal  representative  to  re- 
cover a  fund  beloii^iig_  to  his  intestate's  estate, 
a  discoTeiy  of  which  is  rendered  necessary  by 
ptaintiff'a  {gnorajice  of  Its  form  and  amount. 

Appeal  from  drcnit  court,  Qrant  county; 
George  demeutson,  Judge. 

Action  by  Richard  Ueyer,  administrator, 
against  Edward  Garthwaite  and  others,  for 
possession  of  assets.  From  an  order  sus- 
taining defendants'  demurrer  to  the  com- 
plaint, plaintiff  appeals.  Berersed. 


This  actk*  Is  brought  by  the  plalnttS,  as 
administrator  de  bonis  non,  with  the  will 
annexed,  of  the  estate  of  James  Moore,  de- 
ceased, against  the  dtfendant  Edward 
Garthwaite.  who  is  alleged  to  hare  In  his 
poBsesslou  certain  nnadministered  assets  of 
the  estate  of  the  deceased.  The  complaint 
alleges  that  the  deceased,  1^  his  last  will, 
left  all  his  personal  proper^  to  his  wife. 
Sarah  Moore,  for  her  life,  and  to  his  only 
child.  John  B.  Moore^  after  her  death,  and 
made  John  S.  Moore  executor  of  his  will; 
that  the  will  was -admitted  to  probate,  and 
John  S.  Moore  quallfled  as  executor,  but  did 
nothing  about  the  administration;  that  he 
llTed  in  the  same  house  with  his  mother, 
and  th^  two  ''controlled  and  managed" 
the  proper^;  that  the  property  consisted 
mostly  of  money  and  money  securities;  that 
John  S.  died  June  8,  1891,  leaTlng  a  widow 
and  child;  that  after  the  death  of  John  a 
his  widow  and  mother,  Sarah  Moore,  took 
possession  of  all  the  estate  of  James  Moore, 
and  assumed  control  and  managemmt  of  It; 
that  Sarah  Moore  afterwards  intermarried 
with  the  defendant  Garthwaite;  that  they 
gave  a  part  of  the  estate  of  James  Moore  to 
the  widow  of  John  8.  Moore,  and  kept  the 
rest  themselves;  that  Sarah  Moore  died,  and 
the  said  Edward  Garthwaite  took  possession 
of  and  retains  all  'the  assets  of  the  estate  of 
James  Mowe  which  were  with  him  and 
Sarah  at  the  time  of  her  death;  that  the 
plaintiff  does  not  know  the  amount  or  form 
of  such  assets.  The  complaint  demands 
judgment  for  an  accounting  of  the  property 
wlilcb  came  to  the  possession  of  the  defend- 
ants, and  that  they  be  required  to  delWer 
the  same,  or  the  proceeds  thereof,  to  the 
plaintiff.  Garthwaite  answered.  On  the 
trial  the  defendant  Garthwaite  lnt«poaed  a 
demurrer  ore  tenns  to  the  complaint,  which 
the  court  sustained.  From  the  order  sus- 
taining the  demurrer,  this  appeal  is  takm. 

BushneU,  Watklus  &  Moses,  for  appellant. 
John  D.  Wilson,  for  respondents. 

NEWMAN.  J.  (after  stating  the  facte). 
The  objection  to  the  jurisdiction  of  a  court 
of  equity  on  the  ground  that  the  i^aintifl 
has  an  adequate  remedy  at  law  must  be 
taken,  In  the  first  instance,  by  answer  or  de- 
murrer on  that  ground,  or  it  U  waived.  It 
cannot  be  raised  afterwards  by  a  demurr^ 
ore  tenus  on  the  trial.  Tenney  t.  Bank,  30 
Wis.  152,  IBi;  Sherry  t.  Smith,  72  Wis.  33d, 
39  N.  W.  556;  Sweeteter  t.  Sllber,  87  Wis. 
102,  58  N.  W.  238.  The  only  question  which 
could  properly  be  raised  by  the  6ffmiat& 
ore  tenus  is,  does  the  complaint  atete  a 
cause  of  action  In  equity?  Sheny  t.  Smith, 
supra. 

It  seems  to  be  settled  in  this  etate  tliat 
the  circuit  court,  as  a  court  of  equity,  has  a 
general,  original  jurisdiction  OTsr  matten 
arising  In  the  administration  of  estates,  con- 
current with  the  county  courts.  1  Pom. 
Bq.  Jur.  H  340-851;  GlascwQ^  t.  Warner,  20 
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Wis.  6M;  Tryon  t.  Fornsworth,  30  Wis. 
677;  Brook  t.  ChappeU,  &4  Wis.  406;  CatUn 
T.  Wheeler,  49  Wis.  507.  620,  5  N.  W.  835. 
Yet  tliat  Jnrisdlctloa  la  practlcallr  anspend- 
ed  to  thla  extent:  that  the  circuit  court  win 
decline  to  take  Jurisdiction  over  andi  mat- 
ten  unleaa  such  apedal  facts  appear  as 
show  that  a  complete  and  adequate  remedy 
cannot  be  given  hy  the  comity  court  Batch- 
elder  T.  Batchelder,  20  Wis.  452;  WlUis  t. 
Fox,  26  Wis.  046;  Kngler  v.  Prien,  62  Wis. 
m  22  N.  W.  396;  Hawley  T.  Tesch,  72 
Wis.  289,  89  W.  483;  3  Pom.  Bq.  Jur.  { 
1154.  So  the  circuit  court  should  decline  to 
take  Jurisdiction  of  this  case,  even  If  a 
cause  of  action  which  Is  within  Its  general 
equity  Jurisdiction  Is  stated,  notwithstand- 
ing this  question  of  Jurisdiction  has  been 
waived  by  the  defendant  by  omitting  to 
raise  It  by  answet  or  demurrer,  unless  It 
also  appears  by  the  complaint  that  circum- 
stances exist  which  wlU  raider  the  remedy 
which  Is  within  the  competency  of  the  coun- 
ty court  Inadequate  and  Incomplete.  So  the 
precise  question  In  this  case  is  whether  the 
complaint  states  a  cause  of  action  In  equity, 
of  which  the  county  court,  by  reason  of  its 
restricted  Jurisdiction,  Is  Incompetent  to  af- 
ford an  adequate  and  complete  remedy. 

Does  the  complaint  state  a  cause  of  action 
In  equity?  The  will  of  James  Moore  gave  all 
of  bis  personal  estate  to  his  widow,  Sarah 
Moore^  "for  and  during  her  natural  life,"  and 
after  her  death  to  John  S.  Moor^  his  only 
son,  whom  he  appointed  to  be  the  executor 
of  his  wlU.  The  will  was  proved  and  admit- 
ted to  probate.  Letters  testamentary  were 
Issued  to  John  S.  Moore,  and  he  qualified  by 
filing  a  inroper  bond.  So  far  as  appears,  he 
did  nothing  towards  administering  tiie  es- 
tate. Be  filed  no  sufficient  inventory.  The 
property  "was  mdstly  money  and  mon^  se- 
curities." alleged  to  have  been  *^re  than 
four  thousand  dollars."  John  lived  with  his 
mother.  In  the  same  house,  "as  they  had  al- 
ways done  befor&"  They  kept  all  the  per- 
sonal property  of  the  deceased.  James  Moore, 
"In  their  bands  and  possession,  and  together 
controlled  and  managed  the  same"  until  John 
8.  died,  June  8, 1881.  John's  widow  and  his 
mother,  Sarah  Moore,  then  took  possession  of 
the  property,  and  "assumed  the  con^  and 
management  thereof."  Afterwards  Saiah 
Moore  Intermarried  with  the  defendant  Ed- 
ward Garthwalte,  and  th^  "together  took 
and  assumed  and  retained  the  possesslffli, 
control,  and  management  of  all  the  said  pn^ 
erty,**  except  that  they  gave  a  part  of  It  to 
the  widow  of  John  S.  The  plalntifl  does  not 
know,  uid  has  no  means  of  ascertaining,  how 
much  was  given  to  3abn'»  widow,  nor  how 
much  was  retained  by  Sarah  Moore  and 
Garthwalte.  Sai^b  Moore  died  Intestate 
March  11,  1894,  when  Garthwalte  took  and 
OBsomed  possession  of  all  of  such  property 
which  had  been  In  the  possession  of  Sarah 
Moore  and  himself,  and  still  retains  It  Hie 
plaintiff  is  administrator  de  buiiB  non  of  the 
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estate  of  James  Moore,  and  seeks  f or  an  ae- 
Goontlng  by  the  defendants  Addle  Moore,  wid- 
ow of  John  8.,  and  Garthwalte.  The  ques- 
tion arista^  here  Is  whether  these  facte  show 
that  this  pn^erty  In  the  hands  of  GarOiwalte 
and  Addle  Moore  Is  unadminlstned  assete  of 
the  estate  of  James  Moore,  or  had  It  been  so 
dealt  with  as  to  become  the  property  of  John 
S.  Moore  before  his  death?  The  title  to  this 
property  uevev  vested  In  the  widow  of  James. 
It  was  money  and  choses  in  action.  The  will 
made  no  spedflc  bequest  She  was  entitied 
to  the  Income  only  of  the  money  and  securi- 
ties daring  her  nature  life.  It  was  the  duty 
of  the  executor  to  keep  tile  mon^  Invested  In 
pennanent  securities,  and  to  pay  over  the  ac- 
cruing Interest  to  the  widow  durlzig  her  life. 
Then  his  title  to  the  residue  would  become 
perfect  Golder  v.  LlttleJohn,  90  Wis.  344, 
861;  Jones  v.  Jones,  66  Wis.  310,  28  N.  W. 
177;  e  Am.  &  Eng.  Enc  Law,  883,  864,  and 
cases  dted  In  notea  So  far  as  aiqjieani  by 
the  complahit,  the  title  which  vested  bt  John 
8.,  in  his  representative  capacity,  ranalned 
unchanged  at  the  time  of  his  death.  It  Is  not 
alleged  that  he  made  any  changes  or  did  any- 
thing with  or  in  reference  to  the  property. 
The  on^  allegation  Is  that  th^  "togetho:  con- 
trolled uid  managed  the  same."  This  is  at 
together  too  Indefinite  for  an  allegation  that 
any  of  It  was  sold  o  -  ^sposed  of.  "The  per- 
sonal representative  of  the  deceased,  in  tiie 
first  Instence,  and  until  there  has  beoo  some 
change  in  the  mode  of  holding  the  assets, 
must  always  be  treated  as  holding  them  en 
autre  droit  and  not  ir  his  own  right"  3 
Redf.  Wills  (8d  Ed.)  130,  par.  2.  So  far  as 
appears,  these  are  the  Idmtical  securities,  un- 
changed, which  James  Moore  held.  No 
doubt  Jtdm  S.  had  power  to  sell  and  dispose 
of  tiiem  for  r^vestment  or  otber  proper  pur- 
pose. And  no  person  could  derive  tiUe  to 
them  but  through  him.  Mdrphy  v.  Hanra- 
han.  50  Wis.  4S5,  7  W.  436;  Melms  v. 
Pflster,  59  Wis.  186, 18  N.  W.  255;  Gundry  v. 
Heniy's  Estate,  66  Wis.  659.  27  N.  W.  401; 
MUler  V.  Tracy,  86  Wis.  330,  66  N.  W.  806. 
But  so  long  as  Sarah  Moore  lived,  he  was 
bound  to  keep  the  fund  entire,  so  that  ite 
proper  Income  could  be  paid  to  her  during  her 
llf&  He  might  have  substituted  a  bond,  un- 
der section  3796  of  the  Revised  Stetutes,  and 
thus  become  vested  with  the  title  In  his  own 
right  without  further  administration.  In  re 
Cole's  Will,  52  Wis.  501.  9  N.  W.  664.  But. 
althcugh  sole  residuary  legatee,  be  could  hard- 
ly hold  the  estate-  in  his  Individual  capacity, 
until  he  had  performed  all  the  purposes  of  the 
will,  or  had  complied  with  the  statute  refer- 
red  ta  It  is  not  averred  that  be  had  complied 
with  the  statute,  and  the  purjwses  of  the 
will  had  not  yet  been  performed.  Hie  widow 
was  still  living,  and  entitled  to  the  Income. 
When  personal  property  is  disposed  of  by  a 
residuary  legacy.  It  does  not  vest  at  once  In 
the  legatee,  but  In  the  executon,  by  operation 
of  law,  subject  to  distribution,  as  In  case  of 
intestacy.    Melms  t.  Pflster,  59  Wis.  186,  18 
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N.  W.  '255.  This  seems  to  establish  that  at 
the  time  of  the  death  of  John  S.  these  as  sets 
were  still  Id  bis  bands  as  executor  of  bis  fa- 
ther's estate,  and  nnadmlnlstered.  Such  un- 
admlnist^ed  assets  pass  to  the  administrator 
de  bonis  n«i,  to  be  administered  by  talm.  2 
Williams,  Bx'rs  (7th  Am.  Ed.)  106.  So  It 
seems  to  be  establlsbed  that  the  plaintiff,  in 
his  character  of  administrator  de  bonis  non, 
has  a  caose  of  action  against,  at  least,  some 
of  the  defendants. 

Is  It  a  cause  of  action  of  which  a  court  of 
equity  will  take  Jurisdiction?  It  will,  un- 
questionably, unless  tfie  county  court  can  give 
an  adequate  and  complete  remedy.  By  the 
phrase  "adequate  and  complete  remedy"  Is 
meant  a  remedy  "as  practicable  and  efficient 
to  the  ends  of  justice,  and  Its  prompt  adminis- 
tration, as  the  remedy  in  equity."  When 
**tlme,  expense,  and  a  multiplicity  of  suits 
will  be  saved  by  it,  and  the  rights  of  all  con- 
cerned will  be  settled  In  one  litigation,"  a 
court  of  equity  has  Jurisdiction.  Gulllckson 
V.  Madsen,  87  Wis.  19,  57  N.  W.  965;  1  Pom. 
Eq.  Jur.  §S  ISO,  243.  Can  the  county  court 
afford  relief  as  practicable,  as  efficient,  as 
prompt,  as  is  the  remedy  in  equity?  It  can 
entertain  no  action,  whether  at  law  or  In  eq- 
uity, for  the  recovery  of  the  possession  of  as- 
sets of  estates  which  are  in  the  process  of  ad- 
ministration In  that  court.  The  proper  rem- 
edy of  the  administrator  de  bonis  non  for  the 
recovery  of  speciflc,  unconcealed  assets, 
would  be  an  action  of  replevin,  in  the  circuit 
court.  If  the  value  was  sufficient.  This  ac- 
tion is  to  recover  a  fund,  of  the  amount,  form, 
and  condition  of  which  the  plaintlCF  Is  Ignor- 
ant; so  that  a  discovery  Is  necessary.  That 
is  a  distinct  ground  for  the  InteriKtsition  of  a 
court  of  equity,  not  abrogated  by  sectiMi  4096, 
Itev.  St.,  except  when  It  is  In  aid  of  anoth- 
er action.  And  equity  alone  could  furnUh  effi- 
dent  relief.  At  law  a  Judgment  for  damages 
alone  could  be  given.  In  case  the  property 
could  not  be  found  and  physically  taken, 
while  in  equity  the  court  could  enforce  deliv- 
ery by  a  proper  order  or  judgment.  A  pro- 
ceeding in  the  nature  of  a  discovery  may  be 
had  in  the  county  court,  under  section  3825, 
Rev.  St  But,  If  property  Is  discovered,  there 
is  no  remedy  to  enforce  its  delivery  or  resto- 
ration to  the  estate.  Saddlngton's  Estate  r. 
Hewitt.  70  Wis.  240,  35  N.  W.  552.  After  its 
discovery  another  action  must  be  brought  for 
Its  recovery,  in  a  court  of  general  Jurisdiction, 
either  at  law  or  In  equity,  as  the  exigency  of 
the  case  may  require.  This  remedy  requires 
circuity  of  action  and  a  multiplicity  of  suits, 
—both  grounds  for  the  interposition  of  equity. 
Clearly  the  remedy  which  the  county  court 
can  afford  Is  not  equally  practicable,  efficient, 
and  prompt  as  the  remedy  in  a  court  of  eq- 
uity. Within  the  niles  above  stated,  the  com- 
plaint states  a  caiise  of  action  in  equity,  of 
which  the  circuit  court  has  jurisdiction.  The 
order  of  the  circuit  court  Is  reversed,  and  the 
cause  remanded  for  farther  proceedings  ac- 
cording to  law. 


SHATTUCK  T.  BATES. 

(Supreme  Court  of  Wisconsin.   March  27,  189S.) 

Dbbdb  —  Dbath  of  Okantob  —  Pkoof  or  Exkcc- 
Tios — Conflict  of  Laws. 

1.  A  deed  purporting  to  have  been  signed 
by  the  grantor  in  presence  of  the  sabscribins 
witnesses,  and  bearing  a  certificate  of  a  notary 
public  in  New  York  to  the  effect  that  the  sub- 
scribing witnewes  had,  re^>ectively,  stated  un- 
der oath,  after  the  grantors  death,  that  they 
saw  her  sign,  seal,  and  execute  the  instru- 
ment, is  not  proved,  within  Rev.  St.  i  2227,  pro- 
viding that  "when  any  grantor  shall  die,  •  *  • 
not  having  acknowledged  hia  conveyance,  the 
dne  execution  thereof  may  be  proved  by  any 
competent  subscribing  witness  thereto  before  any 
court  of  record;  and  if  all  the  snbscribiug  wit- 
nesses to  Buch  deed  shall  be  dead  or  out  of  this 
state,  the  same  may  be  proved  before  any  such 
court  by  proving  the  handwriting  of  the  gran- 
tor and  of  any  subscribing  witness  thereto. 

2.  The  dispositiou  of  real  estate  in  Wia- 
constn  is  governed  entirely  by  the  laws  of  Wia- 
consla. 

Appeal  from  circuit  court,  Vernon  county; 
O.  B.  Wyman,  Judge. 

Action  by  George  W.  Shattuck  against  Jesse 
T.  Bates,  In  ejectment.  From  a  judgment  in 
favor  of  defendant,  plaintiff  appeals.  Re- 
versed. 

C.  W.  Graves  and  H.  P.  Proctor,  for  appel- 
lant  C.  J.  Smith,  for  respondent 

OASSODAY,  C.  J.  This  is  an  action  of  eject- 
ment to  recover  200  acres  of  land  described, 
commenced  June  13,  1891.  The  answer  put  In 
Issue  the  material  allegations  of  the  complaint. 
At  the  dose  of  the  trial  the  jury  returned  a 
verdict  in  favor  of  the  defendant.  EYom  tbe 
judgment  entered  thereon  the  plaintiff  brings; 
this  appeal.  It  Is  conceded  by  both  parties 
that  tbe  title  to  tbe  land  was  on  December 
19,  1882,  and  for  some  time  prior  thereto.  Id 
Margaret  E.  Shattuck.  Her  maiden  name 
was  Margaret  E.  Little.  She  married  the 
plaintiff  In  1872,  and  they  lived  together  ns 
hu8t)and  and  wife  until  1881,  when  dlfferenct^ 
arose  between  them,  and  they  separated;  and 
she  went  and  lived  with  her  relatives  In  New 
York,  and  continued  to  reside  there,  separate 
and  apart  from  her  husband,  until  the  time 
of  her  death,  which  took  place  February  24, 
1888.  She  was  never  divorced  from  the  plain- 
tlflC,  and  never  had  any  other  hust>and,  and 
never  had  any  children.  The  plaintiff  con- 
tends that  the  title  to  the  land  remained  lo 
her  to  the  time  of  her  death,  and  then  de- 
scended to  bim,  as  her  husband,  under  and  by 
virtue  of  the  statute  which  declares  that  'If 
a  woman  shall  die,  leaving  no  issue,  her  estate 
shall  descend  to  her  husband.  If  she  shall  have 
one  at  the  time  of  her  decease."  Rer.  St  | 
2270,  subsec.  2. 

There  can  be  no  question  bat  that  the  plain- 
tiff became  the  owner  of  the  land  on  the 
death  of  his  wife,  unless  she  disposed  of  the 
same  by  atmie  grant  conveyance,  or  devise. 
There  Is  no  pretense  that  she  died  testate. 
There  Ls  no  claim  that  she  ever  disposed  of 
the  land,  except  by  an  instrument  in  writing 
bearing  date  December  19^4882.  purporting 
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to  hare  been  signed  by  ber,  nnder  her  band 
and  seal,  In  the  presence  of  two  subscribing 
witaessee,  whose  names  appear,  sb  subscribed 
thereto,  and  In  and  by  which  Instrument  she 
purports  to  have  granted  and  conveyed  to  her 
brother  Bichard  B.  Little,  his  heirs  and  as- 
signs forever,  the  land  in  question.  There 
are,  in  the  recbrd,  deeds  of  this  land  from 
Richard  B.  Little  and  wife  to  EUbu  Marshall, 
dated  July  18,  1889,  and  from  Ellbu  Marshall 
to  David  Bobo,  dated  July  27,  1802,  and  from 
David  Bobo  and  wife  to  the  defendant,  dated 
September  21,  1893.  The  instrument  in  writ- 
ing bearing  date  December  19,  18S2,  and  pur- 
porting to  have  been  signed  by  Mrs.  Shattuck, 
was  received  In  evidence  against  objection; 
and  the  court  charged  the  jury  to  the  effect 
that  it  was  suffldlent  to  pass  title  to  Richard 
B.  Little,  If,  during  her  life.  It  was  delivered 
so  as  to  take  effect  as  a  deed;  and  the  ques- 
tion of  such  delivery  was  the  principal  ques- 
tion submitted  to  the  Jury.  Mrs.  Shattuck 
bad  power  to  convey  the  land  without  her 
husband's  Joining  In  the  conveyance.  Rev. 
St  I  2221.  The  statutes  provide  that  a  con- 
veyance of  land,  or  any  estate  or  Interest 
therein,  may  be  made  by  deed  signed  and 
sealed  by  the  person  from  whom  the  estate 
or  Interest  Is  Intended  to  passi  "and  acknowl- 
edged or  proved  as  directed  in  this  chapter, 
without  any  other  act  or  ceremony  what- 
ever." Rev.  St  S  220&.  Every  such  convey- 
ance executed  by  a  married  woman,  of  or  re- 
lating to  real  estate,  "may  be  acknowledged 
by  her,  or  the  proof  of  the  execution  thereof 
may  be  taken  and  certified  the  same  as  If  she 
were  unmarried."  Rev.  St  S  2224.  "When 
any  grantor  stiall  die,  •  •  •  not  having 
acknowledged  his  conveyance,  the  due  execu- 
tion tliereof  may  be  proved  by  any  competent 
subscribing  witness  thereto  bef<»'e  any  court 
of  record;  and  if  all  the  subscribing  witnesses 
to  such  deed  stiall  be  dead  or  out  of  this  state, 
the  same  may  be  proved  before  any  such 
court  by  proving  the  handwriting  of  the  gran- 
tor and  of  any  suliscriblng  witness  thereto." 
Rev.  St  $  2227.  We  find  no  such  proof  of 
the  execution  of  the  written  instrument  dated 
December  19,  1882,  in  the  record  before  us. 
The  only  evidence  tending  to  prove  such  exe- 
cution is  contained  in  the  deposition  of  Rich- 
ard B.  XJttle,  which  was  offered  by  the  plaln- 
titTs  counsel,  and  excluded  on  the  objection 
of  the  defendant's  counsel.  Such  rullugs  of 
the  court  seem  to  have  been  made  on  the  the- 
ory that  such  execution  was  presumed.  True, 
tbe  statute  provides  ttiat  "every  conveyance 
*  *  *  being  so  executed  and  acknowledged 
or  proved  as  to  be  entitled  to  record  *  •  • 
sball  be  received  In  evidence,  without  further 
proof  thereof."  Rev.  St.  S  4156.  The  statute 
also  provides  that  "every  wHtteu  instrument 
purporting  to  have  been  signed  or  executed 
by  any  person,  shall  be  proof  tiiat  It  was  so 
signed  or  executed,  until  the  person  by  whom 
it  purports  to  have  been  so  signed  or  executed 
shall  specifically  deny  the  signature  or  execu- 
tion of  the  same  by  his  oath  or  afildavit,  or  by 


his  pleading  duly  verified;  but  this  section 
shall  not  extend  to  Instruments  pur^porting  to 
have  been  signed  or  executed  by  any  person 
who  shall  have  died  previous  to  the  require- 
ment of  such  proof."  Rev.  St.  $  4192.  Cer- 
tainly the  certificate  of  a  notary  public  in 
New  Tork,  to  the  effect  that  the  subscribing 
witnesses  to  that  instrument  had.  respectively, 
said  to  him,  under  oath,  a  few  weeks  after 
Mrs.  Shattuck's  death,  and  nearly  six  years 
before  the  commencement  of  this  action,  tliat 
they  saw  her  sign,  seal,  and  execute  the  in- 
strument, was  not  proof  before  any  court  as 
i-equlred  by  our  statutes  cited.  The  disposi- 
tion of  real  estate  In  Wisconsin  is  governed 
entirely  by  the  laws  of  Wisconsin,  and  not 
by  the  laws  of  New  York  or  any  other  state. 
We  must  hold  that  the  written  instrumenr 
purporting  to  liave  been  signed  by  Mrs.  Shat- 
tuck was  improperly  admitted  In  evidence. 
And  ttiat  Is  so  whether  that  Instrument  is  to 
tte  regarded  as  an  absolute  deed,  or  as  an 
equitable  mortgage.  Bev.  St,  S  4242.  The 
Judgment  of  the  circuit  court  is  reversed,  and 
the  cause  is  remanded  for  a  new  trloL 


BUCKSTAFF  v.  CITY  OF  OSHKOSH. 
(Supreme  Court  of  Wisconsin.   March  10, 1896.) 

N^uahob — Injuxctiun— Action  bt  Uulth  Of- 
ficer Indiviouai.lt. 
Bev.  St  i  1411.  directing  a  town  health 
officer  to  take  such  measures  for  the  preventioo, 
auppressEon,  and  control  of  contagious  disease  as 
may  he  needful,  does  doi  anthorize  an  action  by 
him,  in  his  own  name,  to  eojoiu  the  maintenance 
of  an  isolation  hospital  for  contas^ous  diseases 
near  the  town,  as  endangering  the  health  of  the 
people  of  the  town. 

Apt>eal  from  Winnebago  county  court;  C. 
D.  Cleveland,  Judge. 

Action  by  Robert  Buckstafl,  health  officer, 
against  the  city  of  Oshkosh,  for  an  Injunc- 
tion. From  an  order  sustaining  defendant's 
demurrer  to  the  complaint,  plaintiff  appeals. 
Affirmed. 

Plaintiff  was  health  ofllcer  of  the  town  of 
Algoma,  Winnebago  coimty.  The  board  of 
health  directed  him  to  bring  an  action  against 
the  city  of  Oshkosh  to  restrain  such  city  per- 
manently from  maintaining  an  Isolation  hos- 
pital as  a  place  for  rhe  removal  to  and  care 
for  persons  found  in  such  city  aflSicted  with 
smallpox  and  other  contagious  diseases, 
which  hospital  the  defendant  had  established 
near  one  of  the  public  highways  in  said  town. 
The  plaintiff  set  forth  these  facts,  and  by  ap- 
propriate allegations,  also,  that  the  mainte- 
nance of  such  hospital  would  endanger  the 
health  of  the  people  of  the  town  of  Algonia, 
and  oil  persons  who  might  travel  along  the 
highway  near  which  such  hospital  was  main- 
tained. The  defendant  demurred  to  the  com- 
plaint upon  two  grounds:  (Ij  That  the  plain- 
tiff has  no  legal  capacity  to  sue,  and  (2)  that 
the  complaint  tails  to  state  a  cause  of  action^ 
The  demurrer  was  sustahied,  and  from  the 
order  entered  this  appeal  was  taken.  . 
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B.  E.  Van  Kenren,  for  appellant.   J.  H. 

Daridson,  for  respindent 

MARSBALL,  J.  (after  stating  the  facts). 
Looking  at  the  complaint  Id  the  most  faTor- 
able  light  for  appellant,  it  was  made,  and 
the  action  brought  by  blm.  In  his  oiUdal  ca< 
pacity,  as  health  offlcer  of  the  town  of  AI- 
goma,  to  restrain  the  defendant  from  main- 
taining therein  a  public  nuisance,  detrimental 
to  the  health  of  people  generally,  and  par- 
ticularly of  the  people  of  such  town.  We 
are  unable  to  see  any  ground  whatever  for 
the  claim  that  plalntlfF  has  legal  capacity  to 
maintain  this  action.  He  Is  the  mere  agent 
or  executive  offlcer  of  the  board  of  health, 
and  In  no  sense  the  proper  party  plaintiff  to 
prosecute  a  suit  on  behalf  either  of  the  board 
of  health  or  the  Inhabitants  of  the  town. 
Our  attention  la  called  to  Inhabitants  of  Win- 
throp  v.  Farrar,  11  Allen,  39S,  In  support  of 
the  complaint;  but  there  the  action  was  In 
the  name  of  the  town,  not  of  the  board  of 
health  or  health  offlcer.  So,  In  City  of  Taun- 
ton V.  Taylor,  116  Mass.  254,  also  dted  In  auiv 
port  of  the  complaint,  there  was  a  board  of 
liealth,  similar  to  boards  of  health  in  towns 
under  the  system  In  this  state.  Such  board, 
under  its  power  to  prevent  nuisances,  made 
an  order  prohibiting  the  carrying  on  of  an 
uir^aalve  Tocation,  and,  upon  violation  of  au^h 
order,  an  action  In  equity  was  brought  to 
restrain  the  exercise  of  the  prohibited  trade, 
but  In  the  name  of  the  municipal  corporation. 
Power  was  conferred  on  the  board,  by  law, 
to  enter  the  order  p:  ihlbltlng  the  carrying  on 
ct  the  objectionable  business,  and  to  take  all 
necessary  means  to  enforce  such  order.  It 
was  held  that  its  action  in  that  regard  was 
In  behalf  of  all  the  inhabitants  of  the  munic- 
ipality, and  that  the  action  was  properly 
maintainable  in  its  name.  The  example  of 
that  -case  furnishes  ample  authority,  if  any  Is 
needed,  against  the  contention  of  appellant; 
but  see,  also,  Quint?  v.  Kennard,  151  M&im. 
CG3,  24  N.  E.  SOO;  Com.  T.  Parks,  155  Mass. 
531.  30  N.  E.  174.  We  conclude  that  there  is 
no  power,  express  or  implied,  under  section  2, 
c  167,  Laws  lSS3,i  upon  which  plaintiff 
mainly  relies,  authorizing  the  health  officer 
to  take  such  measures  for  the  prevention,  su- 
pervision, and  control  of  the  diseases  men- 
tioned in  such  chapter,  or  under  any  provi- 
sion of  such  chapter,  or  otherwise,  fur  the 
maintenance  of  this  action,  either  In  his  own 
name,  or  In  the  name  of  the  board  of  health. 
If  maintainable  at  all.  on  behalf  of  the  in- 
luibituuts  of  the  town,  then  it  is  the  proper 
party  plaintiff,  as  the  town  of  Algoma.  Sec- 
tion 773,  Itov.  St.;  Town  of  Pine  Valley  v. 
Town  of  Unity,  40  Wis.  CS2.  But,  whether 
the  action  lies,  or,  If  so,  whether  It  can  be 
in.stltuted  without  authority  conferred  by  the 

1  I,aw8  1883,  c.  107,  9  2,  directs  town  health 
ofliccrs  "to  take  such  mmsiirea  for  the  preven- 
tioD,  Huppresaion.  and  control  of  cootagious  dis- 
eiLiie  VLB  may  he  needful  und  proper,  subject  to 
the  aiiiiroval  of  the  board  of  health." 


electors,  we  need  not,  and  do  not  undertake 
to,  decide.  The  order  of  the  circuit  court  sus- 
taining the  demurrer  to  the  comi^nt  Is  af- 
firmed. 


HUBBB  V.  LA  CROSSE  CITY  RT.  CO. 

(Supreme  Court  of  Wisconsin.   March  27,  1896.) 

Mjistbb  asd  Bbbvast— Nsoligkscb— Pboximatb 
CiusK — Elxotkio  W^ikbs. 

In  an  action  against  an  electric  railway 
Compaq  tot  personal  Injury,  it  appeared  that 
plaiutifE,  employed  by  an  electric  light  caamaof, 
while  climbing  a  pole  to  remove  an  electric  light, 
came  in  contact  with  a  span  wire  supporting  de- 
femlanf  B  trolley  wire  and  the  itou  post  to  which 
q>an  wire  was  fastoied,  receiving  an  electric  shock 
which  threw  hlin  to  ue  ground;  that  the  trol- 
ley wire  was  suspended  from  the  sptkn  wire  by  s 
bell  insulator,  aud  the  span  wire  supolied  with 
a  drcnit  break,  hiterposed  between  u>e  troDer 
and  the  post;  that  the  plaintiff  was  experienced, 
and  knew  all  the  dangers  connected  with  the 
trolley  aud  span  wires.  -Held  insufficient  to 
show  that  defendant's  Deriigmce  was  the  prox- 
imate cause  of  plaintUTs  UQuiy. 

Appeal  from  circuit  court,  La  Orosee  coun- 
ty; O.  B.  Wyman,  Judge. 

Action  brought  by  Frank  Huber  against 
the  La  Crosse  City  Railway  Company  for 
damages  for  injuries  received  In  conse- 
quence of  contact  with  a  live  electric  wire, 
connected  with  defendant's  street  railway. 
There  was  a  judgment  for  plalntUf,  and  de- 
fendant appeals.  Reversed. 

Action  to  recover  damages  sustained  by 
the  plaintiff  by  reason  of  alleged  negligence 
of  the  defendant  The  complaint  charges 
that,  at  the  time  of  the  injury,  the  plaintiff 
was  an  employ^  of  the  Brush  Electric  Light 
Company,  which  maintained,  at  the  north- 
west corner  of  the  Intersection  of  Main  and 
Fourth  streets,  in  La  Crosse,  a  wooden  pole, 
to  support  one  end  of  a  wire  stretching 
across  the  intersection  of  the  streets  from 
northwest  to  southeast,  from  the  center  of 
which  an  electric  street  lamp  w^s  suspend- 
ed, and,  to  the  knowledge  of  the  defendant, 
the  employ^  of  the  light  company  were 
oblige<l  to  and  did  climb  said  wooden  pole 
to  atteud  to  such  street  lamp;  that  the  de- 
fendant erected  an  iron  post  or  pole  close 
to  and  adjoining  such  wooden  i>ole,  and  to 
which  one  end  of  a  span  wire  was  attached, 
which  supported  Its  trolley  wire  In  and  over 
the  center  of  Fourth  street,  and  such  span 
wire  was  so  near  to  the  wooden  pole  as  to 
be  dangerous  to  employSa  of  the  light  com- 
pany while  climbing  It,  unless  It  was  proper- 
ly Insulated  nnd  free  from  the  electric  cur- 
rent in  the  trolley;  that  the  defendant  neg- 
ligently allowed  said  span  wire  to  become 
charged  with  a  j)owerful  current  from  the 
trolley  wire,  which  It  supported,  and  the 
plaintiff,  a  lineman  of  the  light  company, 
while  climbing  the  wooden  pole,  without 
fault  ou  his  part,  came  In  contact  with  snld 
span  wire  and  said  iron  pole,  so  as  to  form 
a  circuit,  and  he  received  a  shock  which 
caused  him  to  fall  a  dlatrara  of  about  20 
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foet,  to  tlie  gronnd,  wliereby  he  was  serlons- 
ly  Injured;  that,  at  the  time,  said  light  com- 
liany,  by  Its  agents  and  employ^,  of  whom 
the  plaintiff  was  one,  was  engaged,  at  the  re- 
quest of  the  defendant,  the  railway  compa- 
ny. In  removing  the  said  lamp  from  Its  posi- 
tion. The  acts  of  negligence  relied  on  were: 
(1)  The  erection  of  said  Iron  pole  In  snch 
close  proximity  to  the  pole  of  the  light  com- 
pany as  to  render  the  climbing  of  the  latter 
danKcrous,  unless  the  defendant's  span  wire 
was  properly  Insulated  from  the  trolley;  <2) 
In  operating  a  portion  of  Its  railway  before 
it  was  fully  completed,  with  the  span  wire 
in  question  uninsulated  and  charged  with 
a  heavy  current  that  escaped  from  the  trol- 
ley wire.  The  answer  denied  the  negligence 
charged,  and  averred  that  the  defendant,  at 
the  time,  had  constructed  and  maintained 
its  posts,  trolley  wires,  and  other  appllantes 
in  accordance  with  the  city  ordinance;  that 
at  the  time  the  light  company,  by  the  plain- 
tiff as  its  employe  and  by  Its  superintendent, 
was  engaged  in  carrying  out  a  contract  be- 
tween it  and  the  defendant  for  the  removal 
of  its  wires,  lamps,  etc.,  where  tbey  Intei^ 
fered  with  the  erection  of  the  defendant's 
line,  and  that,  while  so  engaged,  the  plaintiff 
carelessly  came  in  contact  and  connection 
with  said  span  wire  at  a  point  beyond  which 
it  was  insalated,  and  receiyed  the  alleged 
shock;  that  he  well  knew  the  point  at  which 
the  span  wire  was  insulated,  and  the  con- 
sequences of  making  a  connection  with  the 
same,  and  that  he  was  guilty  of  contributo- 
ry negligence.  The  defendant  moved  for  a 
nonsuit  at  the  close  of  the  plaintiff's  case, 
which  was  denied,  and  at  the  close  of  the 
evidence  requested  the  court  to  direct  a  ver- 
dict for  the  defendant,  which  the  court  re- 
fused. The  plaintiff  had  a  verdict  and  Judg- 
ment, from  which  the  defendant  appealed. 

The  evidence  was  that  the  trolley  wire  and 
span  wire  and  the  street  lamp  and  poles  were 
sltnated  as  stated  In  the  c<nnplalnt,— the 
wooden  E>ole  of  the  light  company  being 
about  SO  feet  high  and  10  feet  higher  than 
the  Iron  pole,  and  had  a  return  wire  from 
the  lamp  to  the  xwie  passing  down  it,  to  a 
ratchet  near  the  bottom,  so  that  the  lamp 
could  be  raised  and  lowered  to  renew  the 
carbons  without  climbing  the  pole,  but  to 
remove  anything  that  got  on  the  wires  they 
would  have  to  climb  the  pole;  and  at  many 
street  intersections  in  the  line  of  the  defend- 
ant's trolley,  the  light  company  maintained 
street  lamps  In  a  similar  way,  the  position 
of  which  had  to  be  changed  when  the  defend- 
ant buUt  Its  line,  but  at  the  defendant's  cost. 
Accordingly,  the  defendant  entered  into  a 
contract  with  the  light  company  to  make 
such  changes  or  removals,  and  <t  entered  up- 
on the  work  thereof,  the  defendant  not  Inter- 
fering with  or  taking  any  part  in  It.  The 
defendant  had  constructed  Its  line  south  on 
Fourth  street  to  Main  street,  which  runs  east 
and  west,  and  It  was  Intended  that  its  Hoe 
should  turn  upon  Main  street  la  both  direc- 


tions. The  method  of  construction  was  that 
iron  poles  or  posts  were  erected  opposite  each 
other  on  both  sides  of  the  street  at  Intervals. 
Wires,  called  "span  wires,"  cross  the  street 
at  the  top  of  these  poles  and  support  the 
main  or  trolley  wire,  which  is  attached  to 
them  by  a  "bell  hanger"  or  "bell  insulator." 
which,  when  properly  constructed,  and  In 
good  condition,  will  prevent  any  escape  of 
the  trolley  current  to  the  span  wire;  and,  as 
an  additional  precaution,  where  the  poles  ara 
iron,  as  in  this  case,  and  to  guard  against 
any  possible  leakage  or  defect  In  the  "bell 
Insulator,"  there  was  placed  In  the  span 
wire,  and  between  the  trolley  and  each  Iron 
pole  or  post,  abont  16  or  18  inches  from  the 
post,  a  "circuit  iH^ak,"  so  that  any  current 
that  escaped  from  the  bell  insulator  would  be 
arrested,  and  would  not  reach  the  Iron  post 
The  evidence  was  that  these  appliances  used 
by  the  defendant  were  of  the  best  kind,  and 
In  good  order,  and  tended  to  show  that  the 
construction  and  management  of  the  defend- 
ant's line  was  under  the  control  of  a  compe- 
tent electrical  engineer.  The  wooden  pole  of 
the  light  company,  in  question,  was  crooked. 
Inclining  towards  the  east  and  south,  and  Its 
base  was  7  or  8  Inches  east,  and  a  little 
south,  of  the  defendant's  iron  pole  or  post. 
About  10  feet  from  the  ground,  by  reason  of 
the  crook  in  the  wooden  pole,  the  two  were 
in  contact,  and  by  reason  of  the  Inclination 
of  the  wooden  pole  to  the  south  and  east, 
tho-e  was  an  Interval,  from  the  point  be- 
tween them,  gradually  increasing  to  about 
8  inches  at  the  top  of  the  iron  post,  and  oppo- 
site the  span  wire,— the  iron  post  being  west 
and  a  little  north  of  the  wooden  pole.  The 
span  wire,  running  east  from  the  top  of  the 
iron  post,  passed  on  the  north  side  of  the 
wooden  pole,  and  about  3  or  4  Inches  distant. 
The  west  end  of  the  circuit  break  In  the  span 
wire  was  7%  inches  to  the  east  of  the  wooden 
pole,  and  the  end  of  the  span  wire  east  of 
the  circuit  break  was  139^  Inches  from  the 
wooden  pole,  and  the  pole  could  be  climbed 
from  the  south  or  east  side  without  coming 
in  contact  with  the  span  wire.  A  person 
climbing  the  wooden  pole  on  the  north  side 
would  have  to  pass  over  the  span  wire,  and 
would  usually  come  In  contact  with  it  in 
some  way,  but  only  with  the  portion  of  It  be- 
tween the  iron  post  and  the  circuit  break, 
which  was  dead  or  uncharged;  but,  In  case 
of  defect  in  both  bell  insulator  and  circuit 
break,  should  If  be  chained  or  "live,"  the 
person  coming  In  contact  with  it,  while  ad- 
hering to  the  noncoijductlng  wooden  jrole, 
would  be  safe,  unless  he  at  the  same  time 
came  in  contact  with  the  iron  post.  The 
bell  insulator  and  circuit  break  were  in  good 
order,  and  the  span  wire  between  the  circuit 
break  and  the  iron  post  which  passed  on  the 
north  side  of  the  wooden  pole  was  "dead." 
When  the  defendant  company  had  reached 
the  point  In  question  with  the  construction 
of  Its  line.  Its  trolley  wire  was  attached  to 
this  span  wire  by  the  bell  Insulator  oyer  the 
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■center  of  Fourth  Btreet  ana  on  the  north  side 
of  Main  street,  and  quite  a  length  of  the 
trcAej  wire.  Intended  to  be  naed  In  cnrrlng 
onto  Main  Btreet  to  the  west  remained  pro- 
jecting south  of  the  span  wire,  and  was  coll- 
ed ap  as  far  back  as  the  bell  Insulator,  and 
laid  around  and  OTer  the  bell  Insulator,  and 
upon  the  span  wire  and  trolley  wire  to  the 
north,  so  that,  while  the  defendant  operated 
Its  line  so  far  as  c<Hi8tructed,  as  It  did  con- 
tluuouidy  from  August  Sth  to  August  19th, 
when  the  accident  occurred,  this  span  wire 
became  and  was  charged  with  the  trolley 
current  Tip  towards  said  posts  or  poles  as  far 
as  tlie  circuit  break.  This  cotl  of  the  trolley 
wire  was  bright  new  copper  ^  Inch  wire, 
about  4  feet  In  diameter,  projecting  2  feet 
over  on  the  span  wire  on  each  side,  not  more 
than  22  feet  from  the  poles  or  poets,  and  In 
plain  sight,  and  there  was  nothing  to  Indi- 
cate that  It  was  insulated  from  the  span 
wire  on  which  It  rested.  ▲  person  cUmUng 
the  wooden  pole  of  the  light  company  could 
be  Injured  by  the  current  In  the  span  wire  In 
but  one  way,  namely,  by  touching  the  span 
wire  east  of  the  circuit  break,  and  at  the 
same  time  touching  the  iron  post  In  the  op- 
posite direction  to  the  west,  so  as  to  form  a 
circuit  with  his  body  between  the  Iron  post 
and  the  live  span  wire  beyond  the  circuit 
break.  After  the  defendant's  wires  had  been 
put  up,  the  street  lamp  of  the  light  company 
-could  not  be  lowered,  b»»use  It  would  come 
in  contact,  and  might  cause  an  accident,  and 
It  was  necessary  to  put  the  light  away  from 
the  defendant's  wires.  At  the  time  of  the 
accident,  McMillan,  the  superintendent  of  the 
light  company,  with  nine  years'  experience 
as  an  electrician,  and  fully  acquainted  with 
the  subject  of  Insulation,  with  the  plaintlET, 
undertook  to  make  the  necessary  change  in 
removing  and  changing  the  position  of  the 
street  lamp.  The  plaintiff  had  done  nearly 
nil  this  worli  up  to  this  time.  He  had  had 
nljoiit  five  years'  exiwrience  in  attending  to 
lamps,  reimlring,  setting  poles,  and  other 
work,  and  bad  worked  about  a  month  In 
changing  the  lamps  of  the  light  company. 
He  understood  the  method  of  constnictlon 
and  Insulation  of  the  defenilant's  lines,  and 
the  sul)]ect  of  insulation  generally,  bad  no- 
ticed both  bell  insulators  and  circuit  breaks, 
and  knew  how  they  were  attached,  and  what 
they  were  for,  and  Iiad  examined  the  manner 
of  Insulating  the  defendant's  span  wires.  By 
direction  of  McMillen  the  plaintiff  climbed 
the  wooden  pole  on  the  north  side,  over  and 
above  the  span  wire  and  iron  post,  nearly  to 
the  top  of  the  wooden  post,  drew  the  lamp 
in  from  the  center  of  the  street,  and  let  it 
down  to  McMillan,  and  came  down  the  pole 
on  the  north  side,  climbing  over  the  span 
wire  again.  McMillan  then  climbed  the 
wooden  pole  on,  the  east  side,  passed  the 
span  wire,  iind  prepared  to  hang  the  lamp 
at  the  side  of  tlie  wooden  polo.  Having  oc- 
casion to  let  fall  a  piece  of  the  lamp  wire 
twisted  into  a  spiral  form  or  coll,  he  dropped 


It,  Intending  to  let  It  go  down  oa  the  sonth 
side  of  defendant's  span  wire;  but,  for  want 
of  careful  management.  It  caught  the  span 
wire  at  a  point  3^  or  4  feet  east  of  the 
wooden  post,  and  beyond  the  drcnlt  break, 
so  that  from  his  posltlrai  he  was  nnatde  to 
get  It  ott.  He  therefore  directed  the  plain- 
tiff to  climb  the  pole  again,  and  to  take  this 
coll  off  the  span  wii>&  The  plaintiff  climbed 
up  on  the  north  side  of  the  woocten  pole,  as 
before,  until  his  feet  were  about  17  feet 
above  the  ground,  and  his  bead  was  higher 
than  the  top  of  the  iron  pole.  He  testified: 
"I  stood  on  my  left  spur,  reached  out,  lifted 
this  wire  <an  insulated  one)  off,  and  dropped 
it  down,  and  came  back  to  the  pole,  some- 
where near,  with  the  intention  of  getting  in 
position,  and  I  got  caught  I  supposed  the 
span  wire  was  a  dead  wire.  I  don't  know 
how  I  made  the  connection  by  which  the 
current  went  through  me.  I  did  not  put  my 
other  hand  on  the  wire.  There  was  a  bum 
across  three  fingers  on  the  back  of  the  right 
hand.  The  left  arm  or  wrist  was  bnnied  on 
the  inner  portion.  I  had  not  noticed  the  coll 
of  trolley  wire  that  lay  colled,  In  part  upon 
the  span  wire  and  In  part  np<m  the  trolley.  I 
did  not  see  It  at  alL  I  dcm't  remember  that 
I  had  ever  been  at  this  place  while  the  de- 
fendant was  operating  Its  line."  Both  the 
plaintiff  and  M(;MiUau  knew  that  the  trolley 
was  in  operation,  and  cars  had  been  running 
to  that  point  for  eight  days.  The  plaintiff 
testified  that,  "If  I  had  seen  this  coU  of  trol- 
ley wire  lying  upon  the  span  wire  at  that 
point,  I  probably  would  have  known  and  un- 
derstood that  the  current  of  electricity  would 
have  been  conveyed  to  the  span  wire  up  to 
the  circuit  break;  but  I  don't  know.  «  *  • 
In  order  to  form  a  circuit  my  bare  person 
bad  to  come  In  contact  both  with  the  Iron 
post  and  the  span  wire.  Was  wearing  wool- 
en clothes.  Woolen  clothes  against  the  Iruu 
post  would  not  form  a  circuit  If  It  was  dry. 
Clothing  was  dry,  and  the  Iron  post  too." 
That  he  lifted  the  wire  off  the  span  win* 
with  his  left  hand,  having,  at  the  time,  bis 
right  arm  around  the  wooden  pole.  That  be 
did  not  then  take  hold  of  the  span  wire,  or 
touch  It  with  his  left  hand.  "I  got  my  left 
hand  back  somewhere  near  the  pole.  Can't 
tell  you  whether  I  was  leaning  against  the 
span  wire.  Don't  remember  whether  I  touch- 
ed the  span  wire  or  not" 

Losey  &  Woodward,  for  appellant  Fruit 
&  Brindley.  for  respondent 

PINNEY.  J.  (after  stating  the  facts).  1. 
The  plaintiff  was  engaged  as  a  servant  of 
the  light  company,  and  using  its  poles  and 
appliances  under  the  direction  of  its  super- 
intendent performing  an  engagement  that 
company  had  entered  into  with  the  defend- 
ant company  to  change  the  location  and 
method  of  hanging  the  electric  street  lamps 
so  that  their  use  and  management  would 
not  interfere  with  or  embarrass  the  use  and 
operation  of  the  defendoM's  electric  rail- 
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way,  for  a  considenitloii  to  be  paid  by  tbe 
defendant  Under  tb»  circumstances,  the 
defendant  was  bound  to  the  exercise  of  rea- 
BonaUe  care  and  caution  In  the  manage- 
ment and  control  of  Its  railway,  and  of  the 
electric  current  which  was  Its  motiTe  power, 
so  as  not  to  Injure  the  employfia  of  tbe  light 
company  while  engaged  In  such  work.  It 
was  bound  to  avoid  acts  the  natural 
probaUe  ccmsequencM  of  which  might  be 
to  inflict  injury  on  pawns  thus  employed, 
and,  If  It  omitted  such  precautions  as  were 
reasonably  necessary,  under  the  drcnmstaa- 
ces.  It  would  be  liable  for  such  damages  as 
any  one  thus  engaged  might  suffer,  being 
the  proximate  result  of  such  n^lect  of  duty. 
Tbe  rule  yn.a  stated  by  Brett,  M.  R.,  In 
Heaven  y.  Pender.  11  Q.  B.  Div.  503,  509. 
that,  "whenerer  one  person  Is,  by  circum- 
stances, placed  in  a  position,  with  regard  to 
anothw,  ttiat  every  one  of  ordinary  sense, 
who  did  think,  would  at  once  recognize  that, 
If  be  did  not  use  ordinary  care  and  skill,  In 
his  own  conduct,  with  regard  to  those  elr^ 
cumBtances,  he  would  cause  danger  of  In- 
jury to  tbe  person  or  property  of  tbe  other, 
a  duty  arises  to  use  ordinary  care  and  skill 
to  avoid  such  danger."  This  principle  was 
referred  to  In  Zleman  v.  Elevator  Co.,  90 
Wis.  503,  63  N.  W.  1021,  In  Bright  v.  Bai^ 
nett  &  Record  Co.,  88  Wis.  307,  60  N.  W.  418, 
and  In  Thomas  v.  Winchester,  6  N.  Y.  397. 
In  Heaven  v.  Fender,  supra.  Cotton  and 
Bowen,  JJ.,  declined  to  approve  the  view 
caressed  by  the  master  of  the  rolls  to  Its 
broadest  extent.  But,  In  the  subsequent 
case  of  Thrussell  v.  Handyslde,  20  Q.  B. 
Dlv.  359,  363,  the  view  of  Brett,  M.  R.,  was 
expressly  approved;  Hawkins,  J.,  saying 
"that,  where  a  man  Is  employed  to  do  cer- 
tain work,  and  knows  that  the  work  he  is 
doing  Is  dangerous  to  others,  and  that  acci- 
dents are  likely  to  happen,  and  knows  that 
other  persons  are  lawfully  engaged  In  other 
work,  and  are  under  obligations  to  per- 
form sach  work,  the  person  engaged  In  the 
dangerous  work  Is  subject  to  tbe  duty  of  us- 
ing reasonable  care,  and  taking  precautions 
to  prevent  accidents  arising  from  the  work 
in  which  he  Is  engaged." 

2.  As  was  said  by  Newman,  J.,  In  Block 
V.  Railway  Co.,  89  Wis.  378,  61  N.  W.  1101: 
"The  negligence  Is  not  the  proximate  caase 
of  the  accident  unless,  under  all  tbe  circum- 
stances, the  accident  might  have  been  rea- 
sonably foreseen  by  a  man  of  ordinary  In- 
telligence and  prudence.  It  is  not  enough 
to  prove  that  the  accident  is  the  natural 
consequence  of  the  negligence.  It  must  also 
have  been  tbe  probable  consequence."  At- 
kinson V.  Transp<»tatIon  Co.,  CO  Wis.  141, 
163.  18  N.  W.  764;  Barton  v.  Society,  83 
Wis.  19,  52  N.  W.  1129;  McOowan  v.  RaU- 
way  Co.  <Wl8.)  64  N.  W.  891.  A  mere  failure 
to  ward  agabist  a  result  wblch  coutd  not 
have  l>eett  reasonably  expected,  Is  not  ac- 
tionable negligence.  Whether  tbe  negli- 
gence of  tbe  defendant  was  the  proximate 


cause  of  tbe  Uijury,  so  that  it  and  the  re- 
sult stand  in  the  rdatlon  of  cause  and  ef- 
fect, is  a  questtoo  for  the  jury,  where  the 
evidence  Is  not  dear,  or  tbe  proper  Infer* 
ence  from  undiluted  evidence  is  In  doubt 
It  is  not,  however,  necessary  ttiat  Injury, 
in  the  precise  toxm  In  which  It  In  fact  re* 
stilted,  should  have  been  fbreseen.  It  Is 
enough  that  it  now  apiwors  to  luive  twen 
a  natural  and  probable  consequence.  lAne 
V.  Atlantic  Works,  lU  Mass.  136;  HUl  v. 
Whisor,  118  Mass.  258,  250.  The  evidence  on 
this  suliject  is  not  conflicting,  and  the  real 
questlim  Is  as  to  the  Inferences  which  may 
be  fairly  drawn  from  the  evidence,  and 
whetlier  they  are  In  doubt  It  appears  that 
the  defendant  bad  snbstantlaUy  compiled 
with  the  statute  (Laws  of  1889.  c.  375,  i  1), 
and  by  bell  insulators  and  circuit  breaks 
had  provided  by  suitable  Insulation  against 
Injury  to  persons  or  property  by  reason  of 
the  leakage  or  escape  of  the  current  of  elec- 
tricity from  the  troUey  wire.  Tbe  trolley 
wire  and  tbe  span  wires  were  sustained  at 
an  elevation  of  about  20  feet  in  the  air.  Tbe 
bell  Insnlators  were  to  prevent  the  escape 
of  tiie  dectric  curr«it  from  the  trolley  wire, 
and  tbe  circuit  breaks  to  prevent  the  span 
wires,  if  they  should  become  charged  from 
tbe  trolley,  from  charging  the  iron  posts  by 
tbe  sidewallu.  All  reasonable  and  proper 
precautions  had  been  taken,  it  must  be 
conceded,  against  any  probable  injury  to 
persons  or  property  In  the  streets  or  on  the 
sidewalks  or  ^ewhere,  except  possibly,  to 
those  whose  duty  it  was  to  r^iair  and  give 
suitable  attention  to  tbe  span  and  trolley 
wires  of  the  defendant  and  the  wires  of  the 
light  company,  so  far  as  necessary  in  the 
operation  of  tbe  respective  lines.  All  such 
persons  were  understood  to  be,  as  the  plain- 
tiff was,  familiar  with  the  application,  of 
electricity  to  such  uses,  and  with  the  theory 
of  insulation,  as  well  as  the  use  and  func- 
tions of  tbe  bell  insulators  and  circuit 
breaks.  The  Introduction  and  use  of  clr^ 
cult  Iveaks  must  be  regarded,  of  itself,  to 
tbe  apprehension  and  jndgment  of  these 
trained  and  experienced  operatives,  as  a 
signal  of  danger,— a  warning  that  any  given 
span  wire  may  be  charged  with  a  heavy 
current  from  the  trolley,  by  leakage  or  oth- 
erwise. They  cannot  come  near  a  span  wire 
without  being  thne  admonished,  and  of  the 
general  judgment  In  construction,  that  cir- 
cuit breaks  are  necessary  to  secure  im- 
munity from  electric  shocks,  and  to  prevent 
the  iron  posts  from  being  charged  with  an 
electric  current  down  to  tbe  streets.  These 
are  all  parts  of  the  lines  with  which  they 
are  familiar.  It  Is  to  be  considered  that 
they  understand  tbe  peril  and  the  provided 
protection  as  well.  The  plaintiff  was  in- 
jured because  tbe  span  wire  became  cliar- 
ged  by  coiling,  over  It  and  tbe  trolley  wire, 
a  portion  of  the  latter,  designed  to  make 
the  curve  down  Main  street  There  was  no 
other  apparent  method  of  deposing  of  It  for 
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the  time  bein^r.  and  do  reasonable  groonda 
for  suppoBing  that  any  prudent  and  carefal 
opemtlTe  would  have  failed  to  notice  It  un- 
der the  circumstances;  and,  If  be  did  not, 
tbe  circuit  breaks  provided  protection 
against  the  charged  span  wire,  unless  be 
came  In  contact  with  the  span  wire  beyond 
the  clrcnlt  break  and  the  Iron  post  at  tbe 
same  time.  This,  we  think,  the  defendant 
bad  no  reasonable  gronnd  to  suppose,  in  the 
present  Instance,  that  the  plalntlfC  would  do. 
The  defendant  had  been  operating  its  rail- 
way to  the  point  In  question  for  eight  days, 
beyond  which  It  had  not  been  completed, 
and  the  plaintiff  bad  been  at  work  all  this 
time  and  for  some  time  prerione,  along  the 
line,  in  changing  the  location  of  the  street 
lamps  of  tbe  light  company,  and  knew  that 
the  trolley  wire  had  been  kept  cbsj^ed  to 
operate  the  railway,  and  the  d^ndant  must 
have  understood  that  be  was  familiar  with 
these  facts,  as  well  as  the  near  imnimity 
of  the  Iron  and  wooden  poles,  and  Oie  qnce 
betweoi  the  Iron  poles  and  the  outer  end  of 
tbe  cnrrent  br«ak.  These  wen  obrloos 
facts,  and  not  to  be  mistaken  or  mteund^ 
stood.  The  injury  could  otfeur  in  aalj  oae 
way,  as  the  plaintiff  sutetantlally  t^s  ns, 
namdy,  by  his  bare  hand  coming  in  con- 
tact with  the  span  wire  beyond  the  "circuit 
break,"  and  his  other  bond,  or  part  of  bis 
bare  person,  coming  in  contact,  In  the  same 
instant,  with  the  iron  post,  eo  as  to  pass  the 
electric  current  through  him.  Could  the  de- 
fendant have  reasonably  anticipated,  under 
these  drenmstances,  the  occurrence  of  an 
accident  such  as  this?  Ought  the  defendant 
to  have  foreseen  it,  In  the  light  of  attend- 
ing drcmnstances?  We  think  not  It  dear- 
ly appears  that  the  use  of  the  wooden  pole 
in  climbing  up  or  coming  down  was  not 
dangerous,  nor  was  It  possible  for  the  plain- 
tiff, while  climbing  or  dinging  to  it,  to  have 
recdved  a  shock  even  by  touching  the  char- 
ged span  wire,  unless  he  completed  the  dr- 
cult;  at  the  same  Instant,  by  touching  the 
Iron  post  with  his  naked  hand  or  person. 
The  defendant  bad  no  right  to  expect  that 
an  inexperienced  operative  would  liave 
climbed  to  such  a  point,  much  less  that  an 
experienced  and.  competent  one,  with  his 
■knowledge  of  tbe  situation,  at  the  only  pos- 
sible point  of  daiMi^r,  with  the  warning  of 
the  circuit  break  before  him,  would  practi- 
cally eliminate  it  as  a  means  of  safety,  and, 
by  placing  his  body  substantially  in  its 
place,  complete  the  electrical  circuit,  so  that 
tbe  current  would  necessarily  pass  through 
his  body.  It  was  not  expected  that  he 
would  have  occasion  to  touch  or  come  In 
contact  with  the  span  wire  beyond  the  cir 
cult  break,  or  the  Iron  post,  for  any  pur- 
pose, and  certainly  not  so  as  to  complete 
an  dectrical  drcult  with  his  body. 

We  think  the  case  of  Illlngsworth  r.  Light 
Co.,  161  Mass.  683,  37  N.  E.  778,  where  the 
right  of  use  was  given  to  tbe  operatives  of 
both  companies  in  common,  for  that  and 


other  reasons,  is  distinguishable.  We  hold, 
therefore,  that  the  evidence  did  not  make  a 
case  to  go  to  the  Jury  to  abow  that  the 
negligence  of  the  defendant  relied  on  was 
the  proximate  cause  of  the  j^ntlCs  Injmy. 
The  Judgment  of  the  drcult  court  is  re- 
versed, and  the  cause  Is  rananded  for  a  new 
trial. 


OBOSS  et  al.  T.  MILWAUKEE  MEGHAN- 
ICS  INS.  CO. 

BAMB  V.  WBSTBBN  ASSUB.  CO. 

(Suprane  Court  of  Wisconshi.  March  27,  1896.) 

ImoBANos— Cos8<».iDATioir  or  AoTioMs— Waivbb 
or  Proofs  or  Loss — Building — 
Dbtachkd  Koom. 

1.  Under  the  provisioiui  of  Laws  1893,  c. 
235,  permitting  a  maintlEE  in  an  action  on  insur- 
ance policiea  to  join  as  parties  defendant  all  is- 
surasce  companies  interested  in  the  loss,  and  of 
Rev.  St  &  2792,  authorizing  the  oonsolidation  of 
actions  which  might  have  been  joined,  a  court 
may  pn^eriy  consolldste  separate  actions  by 
the  same  plattttifi  against  diff^mt  inmranoe 
oompaniea,  gpowing  oat  of  the  same  loss. 

2.  A  denial  of  liability  by  an  insurer  dur- 
ing the  time  for  filing  proofs  of  loss  Is  a  waiver 
of  such  proofto. 

8.  A  shed,  or  lean-to,  whidi  formed  part  of 
a  wooden  store  building  at  the  times  of  the  is- 
suance of  policies  of  msurance  on  goods  there- 
in, which  was  moved  bacli  to  allow  the  building 
of  an  addition  to  the  main  building,  and  left 
standtaig  three  feet  from  such  addition,  to  which 
it  was  connected  t>y  a  wooden  platform,  nailed 
to  both,  and  which  continued  to  oe  uflod  for  the 
storing  of  goods  as  before,  still  remained  a  part 
of  tile  building,  and  goods  therein  were  covered 
by  the  inaurance. 

Aweal  tram  circuit  conr^  Wood  ooonty; 
Ohariea  M.  Webb,  Judge. 

Acttona  by  Will  Qross  and  others  against 
the  Milwaukee  Mechanics  Insurance  Com- 
pany and  tbe  Western  Assurance  Company, 
which  were  consolidated.  Judgment  for 
plaintiffs,  and  the  several  defoidanta  appeaL 
Affirmed. 

Action  to  reoover  on  several  Insurance  poli- 
cies for  loss  by  fire  of  property  alleged  to 
have  been  covered  by  such  policiea  at  tiie 
time  of  audi  fire.  It  was  stipulated  In  the 
poltelee  that  the  property  waa  Insured  while 
contained  In  the  one-story  tnme  store  bnild- 
lug  situated  on  the  south  side  of  Cranberry 
street  In  Centralia.  The  one-atoty  frame  store 
building  referred  to.  at  the  time  all  the  pdl- 
des  were  issued,  except  (me  Issued  by  the 
Western  Assurance  Company,  June  11.  li^, 
consisted  of  s  main  buUdIng  and  a  lean-to, 
or  shed,  in  the  rear,  with  a  door  for  passage 
fmn  the  former  into  the  latter,  the  two 
structures  being  used  together  as  ana  build- 
ing. Thereafter,  and  before  the  fire,  the  abed 
was  moved  bacK  about  20  feet,  and  an  addi- 
tion to  the  main  building  was  built,  extend- 
ing back  to  within  8  feet  of  tbe  shed,  to 
which  it  was  connected  by  a  platform,  nailed 
to  both  structures,  with  doors  for  convenient 
passage  from  sndi  addition  by  way  of  tbe 
platform  to  the  shed.  Thereafter  the  shed 
waa  used  satMrtantially  as  befon  in  conduct- 
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}ng  the  store  bnsfiieee,  goods  being  kept  tbere 
tilt;  same  as  when  tbe  policies  were  issued  up 
to  the  time  of  the  Qre  which  destroyed  or  In- 
jured tbe  goods  therein.  Liability  for  the 
loss  was  denied  on  tbe  ground  that  the  prop- 
erty when  destroyed  was  not  In  the  store 
building,  hence  not  covered  by  tbe  policies. 
December  11, 1883,  an  action  was  commenced 
against  tbe  Western  Assurance  Company,  on 
three  of  the  policies,  and  in  January,  1894, 
an  action  was  commenced  against  the  Mil- 
waukee Mechanics  Insurance  Company  on 
one  policy.  Thereafter  both  actions  were 
consolidated  by  order  of  the  court,  and  tried, 
with  the  result  that  Judgment  for  plaintiffs 
was  rendered,  from  which  Judgment  defend- 
ants aroealed  s^rately. 

Barben  &  BegUnger,  for  appdJanta.  Qeorge 
li.  WiUlaim,  for  respondents. 

MARSHALL,  J.  (after  stating  tbe  facts). 
Tbe  actions  were  properly  consolidated. 
Chapter  235,  Laws  1893,  provides  that,  should 
the  Insured  bring  suit  on  any  policy  or  poli- 
cies of  insurance,  be  may  Join  as  parties  de- 
fendant any  and  all  insurance  companies  in- 
terested In  the  loss,  geetlon  2792,  Rev.  St., 
provides  that,  "when  two  or  more  actions  are 
pending  in  the  same  court  which  might  have 
been  joined,  tbe  court  or  Judge,  on  motion, 
shall,  if  no  sofflclent  effuse  be  shown  to  the 
contrary,  consolidate  tbem  Into  one,  by  or- 
der." Under  the  law  of  1893  the  cooclualon 
Is  easily  reached  that  the  actions  might  have 
been  joined  In  tbe  first  instance;  therefore  It 
was  the  duty  of  tbe  court  to  grant  the  mo- 
tion to  consolidate  them  when  made,  under 
section  2792,  Rev.  St.,  as  no  cause  was  shown 
to  the  contrary,  the  motion  being  made  and 
heard  on  the  rieadlngs,  which  were  substan- 
tially the  same  in  both  cases.  Exception  was 
taken  to  tbe  finding  of  the  court  that  liabil- 
ity on  the  policies  was  denied  during  the  time 
required  for  filing  proofs  of  loss,  but  such 
finding  is  well  supported  by  the  evidence. 
Sncii  denial  of  liability  constituted  a  waiver 
of  proofs  of  loss  under  repeated  decisions  of 
this  court.  McBrlde  v.  Insurauee  Co.,  30 
Wis.  503;  Harriman  t.  Insurance  Co.,  49 
Wis.  71,  5  N.  W.  12;  King  v.  Insurance  Co., 
58  Wis.  508,  17  N.  W.  297;  Campbell  v.  In- 
surance Co.,  73  Wis.  100,  40  N.  W.  861.  The 
Important  question  here  presented  Is,  was  the 
structure  In  which  the  goods  were  located  at 
the  time  of  the  fire  a  part  of  the  one-story 
frame  store  bnlidlDg,  within  the  meaning  of 
tbe  contract  of  insurance?  Before  the  shed 
structure,  called  a  "lean-to,"  was  moved  back, 
it  obviously  constituted  a  part  of  the  store 
building.  After  its  'removal,  and  the  con- 
struction of  the  addition  at  the  back  of  the 
main  building,  it  was  connected  therewith 
by  a  platform  nailed  to  both  structures,  in 
which  position  it  continued  to  be  used  down 
to  the  time  ot  the  fire,  the  same  in  all  re- 
spects as  at  the  time  the  policies  were  Is- 
sued.   Precedents  involving  similar  questions 


are  at  hand,  some  of  which  were  cited  in  the 
briefs  of  counsel.  In  Carglll  v.  Insurance 
Co.,  33  Minn.  90,  22  N.  W.  6,  there  was  a 
warehouse  located  2^  feet  from  tbe  elevator 
building.  The  two  buildings  were  fastened 
together  by  a  few  strips  of  board  nailed  upon 
each.  Held  that,  as  the  warehouse  was  used 
as  a  part  of  tbe  elevator.  It  must  be  consid- 
ered as  having  been  Intended  by  the  parties 
to  be  inclDded  In  the  designation  "elevator 
building  and  additions."  In  Pettlt  v.  Insur- 
ance Co.,  41  Minn.  299,  48  N.  W.  378,  the 
words  "St  Anthony  Elevator  and  frame, 
Iron-elad,  metal-roofed  building  oecnpled  for 
tbe  storing  and  handling  of  grain,  and  known 
as  the  'St.  Anthony  Elevator,'  situated  In 
Auditor's  subdivision  No.  1,  E.  D.,  Minne- 
apolis, Minnesota,"  a  bnlldlng  used  in  connec- 
tion with  the  main  elevator  building,  located 
300  feet  from  the  main  bnlldlng,  and  connect- 
ed with  it  by  two  galleries,  was  heM  to  be 
Inclpded  within  the  descriptive  words.  The 
court  said,  in  effect,  that  the  broad  descrtp- 
tlon  was  not  intended  to  limit  the  risk  to  the 
main  building,  because  tbe  language  of  the 
policy  was  not  thus  limited;  that  it  was  de- 
scriptive of  the  character,  constmcUon,  pur- 
pose, and  use  of  the  building  insured.  To 
the  same  effect  is  Insurance  Co.  v.  Roe,  71 
Wis.  88,  30  N.  W.  594.  The  descriptive 
words  were,  "frame  planing  mill  building 
and  addition."  The  engine  room,  conslBting 
of  an  Independent  stmcture,— except  so  far  as 
It  was  connected  to  the  main  building  by  a 
shaft  for  tbe  transmission  of  power,  and  by 
a  spout  through  which  shavings  were  forced 
Into  the  engine  room, — was  located  20  feet 
from  such  main  building.  It  was  htid  that 
the  engine  room  was  an  essential  part  of 
the  mill,  and  that  the  words  "plauing-mill 
building"  were  broad  enough,  under  the  dr^ 
cumstances,  to  Include  It  The  reasoning  of 
the  cases  cited,  to  which  many  more  might 
be  added,  applies  aptly  to  the  facts  of  this 
case.  The  shed  and  main  building,  before 
tbe  change,  constituted  tbe  one-story  store 
building.  Its  character  in  that  regard,  un- 
der the  circmnstances,  was  not  changed  by 
moving  back  the  sbed  and  constructing  the 
addition.  Such  addition,  former  main  build- 
ing and  shed,  all  connected  and  used  together, 
constituted  tht  one-story  frame  store  building 
within  the  meaning  of  the  policies  at  the  time 
the  loss  accrued.  Judgment  affirmed  on  both 
appeals. 


MIDDLESTADT  v.  WAUPACA  STARCH 

&.  POTATO  CO, 
(Supreme  Court  of  Wisconsin.   March  27,  1896.) 
Wateh  Course  —  Pollctios  bt  Opbratios  o» 

FaCTORT— ISJDNCTION. 

The  operation  of  a  starch  factory  so  as 
to  pollute  the  waters  of  a  n&tnrai  stream  and 
render  them  unfit  for  watering  stock  and  or- 
dinary domestic  use  will  be  enjoined  at  the  in- 
stance of  a  riparian  owner  who  is  deprived  of 
BQcb  use  of  the  water. 
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Appeal  from  drcalt  court;  Waupaca  coun- 
ty;  CbarliBB  M.  Webb,  Judge. 

Action  by  WUUam  Mlddlestadt  against  the 
Waupaca  Starcb  &  Potato  Company  to  en- 
join the  pollution  of  a  natural  stream.  From 
a  judgment  tor  plaintiff,  defendant  appeals. 
Affirmed. 

Action  brought  to  restrain  the  defendant 
from  tbrowiug  refuse  matter  from  Its  starch 
factory  Into  the  Waupaca  rirer,  upon  the 
theory  that  such  refuse  matter  polluted  the 
river  and  injured  the  plaintiff  as  a  riparian 
owner.  The  court  found  that  plaintiff  was, 
and  bad  be^  for  several  jrears,  the  owner 
of  lands  along  the  shores  of  the  Waupaca 
rlrer  below  defendant's  starch  factory,  up- 
on which  lands  he  resided  with  hts  family; 
that  defendant  had  operated  the  factory  for 
several  years,  during  which  time  it  had  been 
customary  to  throw  the  refuse  matter  there- 
from into  the  river,  which  resulted  In  pol- 
lutlng  the  waters  thereof  and  qt  Weyauwega 
Lake  in  front  of  plaintiff's  &rm  so  as  to  se- 
riously injure  the  health  and  personal  com- 
fort of  plaintiff  and  his  family,  and  to  pre- 
vent the  use  of  the  water  of  the  river  for 
domestic  purposes,  and  that,  unless  restrain- 
ed by  the  court,  defendant  would  continue 
to  so  operate  Its  factory  and  pollute  the  wa- 
ters of  the  river,  to  plaintiff's  damage;  that 
the  plaintiff  bad  sustained  damages  to  the 
amount  of  9100.  Judgment  was  accordingly 
ordered  in  favor  of  plaintiff  for  $100,  and 
costs,  aiul  perpetually  restraining  and  en- 
joining the  defendant  from  depositing  refuse 
matter  from  its  factory  into  the  Waupaca 
river,  and  from  polluting  the  water  of  said 
river  by  the  operation  of  its  factory. 

E.  L.  &  E.  E.  Browne  and  Barbers  & 
BegllDger,  for  appellant  Felker,  G<^berg 
&  Felker,  for  respondent 

MABSHALL,  J.  (after  stating  the  facti). 
It  is  contended  that  mere  contamination  of 
the  water  of  the  Waujiaca  river  so  as  to  in- 
juriously affect  the  personal  comfort  of 
plaintiff  and  his  family,  and  deprive  him  of 
the  use  of  the  water  of  such  ilver  for  the 
purpose  of  watering  his  stock  and  for  or- 
dinary domestic  uses  as  he  could  and  did 
before  defendant's  wrongful  acts,  does  not 
constitute  a  nuisanoe  so  long  as  the  evidence 
daes  not  show  any  loss  of  life  or  health;  and 
plaintiff  was  a  farmer  having  but  a  few 
head  of  stock,  and  owning  the  land  for  only 
100  rods  along  the  river,  and  there  was  no 
evidence  to  show  that  he  ever  used  the  wa- 
ter for  household  purposes.  Wood,  Nnla  | 
1.  states  the  rule  thus:  "Every  lawful  use 
by  a  person  of  his  own  property  in  such  a 
way  as  to  cause  an  Injury  to  the  property  or 
rlghte  of  anotbpr,  and  producing  material 
annoyance,  inconvenience,  discomfort,  or 
hurt,  and  every  enjoyment  by  one  of  his 


own  propwfy  wUch  violates  .flie  righto  ot 
another  in  an  essratlal  degree,  coustltotes 
an  actionable  nuisance,  and  damages  are 
presumed."  It  Is  too  well  settled  to  need 
discussion  at  this  time  that  a  riparian  own«- 
of  property  is  entitled  to  have  tlie  water  of 
a  stream  flow  to  and  throngh  or  by  his  land 
in  its  natural  purity,  and  that  anything  done 
which  so  pollutes  such  water  as  to  Impair 
Ite  value  for  the  purposes  for  which  It  Is 
ordinarily  used  by  persons  so  circumstanced, 
causing  offensive  odors  to  arise  therefrom, 
and  injuriously  affecting  the  beneficial  en- 
joyment of  adjoining  property,  may  be  re- 
strained at  the  suit  of  the  injured  party: 
and  neither  distance  from  the  source  of  pol- 
lution, nor  public  conveidence,  nor  dlfflenlty 
in  avoiding  the  trouble  can  ^ther  Justlfjr  or 
excuse  the  wrong;  nor  is  actual  pecuniary 
loss  necessary  In  order  that  an  actiim  nu)- 
be  maintained  to  restrain  It  The  doctrine 
of  equity  applies  that,  where  there  la  no  ade- 
anate  remedy  at  law,  and  there  is  an  appre- 
ciable Injury  to  a  light,  though  no  actual 
damage  in  the  sense  of  ascertainable  pecun- 
iary loss  can  be  shown,  an  actifm  lies  for 
damages  against  the  person  rupondble  tor 
the  wrong,  and  to  restrain  ite  contlnnsnce. 
and  immlnal  damages  win  be  presnzhed  to 
sustain  the  action.  Wood,  Nnis.  H  433-M2. 
Also,  in  respect  to  the  essential  princiiriea  in- 
volved, see  Pennoyer  v.  Allen,  56  Wis.  502, 
14  N.  W.  000;  Greene  t.  Nunnemudier.  36 
Wis.  60;  Stadler  v.  Grleben,  SL  Wis.  SOfi, 
21  N.  W.  628,  and  cases  dted  tber^  In 
the  last  case  the  present  chief  Justice  stated 
the  rule  in  effect  thus:  It  is  well  settled 
that  the  law  gives  to  eT«y  perscm  protec- 
tion a^lnst  every  substantial  Injury  to  liis 
rights.  Let  the  injury  be  tangible,  or  tlie 
discomfort  perceptible  to  the  senses  of  or- 
dinary people,  or  the  uses  of  the  property  be 
materially  affected  or  impaired,  and  an  ac- 
tion accrues,  either  to  law  or  in  equity,  to 
remedy  tlie  wrong.  See,  also,  Bobertaon  v. 
Stewart  11  Sess.  Oaa  (3d  Series)  18».-a 
Scotch  case,— which  was  an  action  to  re- 
strato  ttie  operation  of  a  starcb  faetny  la 
such  a  way  as  to  pollute  the  waten  of  a 
stream  bounding  idaintiff's  pnqierty.  Tbe 
court  held  that  the  putting  of  refuse  matter 
firom  the  factory  into  tlie  stream  so  as  to 
cause  offensive  odors  to  arise  from  tbe  wa- 
ter constituted  an  actionable  noisaDoe; 
though  not  a  very  great  nuisance,  yet  action- 
able. 

The  facte  found  by  the  trial  court,  inclod- 
ing  the  assessment  of  damages,  are  writ 
supported  by  the  evidence;  and  the  Injonc- 
tlon  fl^>es  no  further  than  to  restrain  defend- 
ant from  operating  the  factory  In  such  a 
manner  as  to  seriously  affect  plaintiff  and 
his  family  in  the  enjoyment  of  his  pnpenj. 
It  is  fully  warranted  1^  the  fkcto  found. 
Judgment  affirmed. 
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MAYNARD  t.  HALL  et  ux. 
(Supreme  Court  of  Wisconsin.  March  10, 1896.) 

UhDKT  —  POBrSlTUBB   OF    ICTBKEBT  —  E^tTITABLR 

RELisr— Tbndbh  or  Fkimoipal. 

1.  Rev.  St  111.  1881,  c.  74,  providing  that, 
if  any  person  ahall  contract  to  receive  a  greater 
rate  of  Interest  than  8  per  cent,  he  shall  forfeit 
the  whole  of  said  Interest,  and  shall  be  entitled 
only  to  recoTcr  the  princtral.  imposes  the  loss  of 
all  interest;— both  that  which  accrues  before  and 
that  accrmng  after  maturity  of  the  principal 
obligation. 

2.  The  rule  of  equity  requiring,  as  a  condi- 
tion of  relief  against  a  osurious  contract,  a  ten- 
der of  the  principal  sum,  does  not  apply  where  a 
borrower,  m  a  suit  to  foradoae  a  mortgage,  sets 
up  usury  as  a  defense,  and  does  not  seek  equita- 
ble relief. 

a.  Rer.  St  I  1692,  providing  that  a  person, 
to  be  entitled  to  the  benefit  of  a  plea  in  usury, 
shall  prove  a  tender  of  the  principal  sum,  has 
no  application  to  cases  arising  under,  and  gov- 
-ernea  by,  the  statutes  of  another  state  relating 
to  u.sury. 

Appeal  from  circuit  court,  Fayette  coun- 
ty; George  Clementson,  Judge. 

Action  by  Malachi  Mayiiard  against  Thom- 
as Hall  and  Mary  Jane  Hall,  bla  wife,  to  fore- 
close a  mortgage.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Reversed. 

This  action  was  brought  for  the  forecloeure 
of  a  mortgage  executed  by  the  defendants, 
Thomas  Hall  and  Mary  Jane  Hall,  his  wife, 
to  the  plaintiff,  a  citizen  of  Illlnoia,  to  secure 
tliG  payment  of  a  note  dated  June  9,  1887,  for 
$4,000.  executed  by  them  In  Illinois,  and  pay- 
able to  the  plaintiff  or  order,  on  or  before 
Jime  9.  1888.  at  the  Bank  of  Apple  River,  at 
Apple  River,  III.,  with  interest  after  date  at 
the  rate  of  8  per  cent  per  annum,  [layable 
aaniially,  until  paid.  The  answer  contests 
the  right  of  the  plaintiff  to  recover  any  more 
than  the  principal  sum  of  f4,000,  on  the 
.iiruund  that  the  note  and  mortgage  given  to 
KCfure  the  debt  of  that  amount  were  usuri- 
ous under  the  law  of  Illinois  in  force  at  the 
time,  which  was  pleaded  and  proved  at  the 
trial.  It  was  found  by  the  court  that  at  the 
date  of  the  note  the  defendant  Thomas  Hall 
was  indebted  to  the  plaintiff  in  a  sum  excecd- 
in;r  $4,000,  and  to  secure  that  portion  of  said 
indebtedness  the  promissory  note  and  mort- 
gage in  question  were  executed,  and  that  it 
was  agreed  at  the  time  that  the  defendant 
Hall  should  pay,  and  the  plaintiff  should  re- 
ceive, for  interest  on  the  said  $4,000,  12  per 
cent,  per  annum,  8  per  cent,  whereof  was 
a£;reed  to  be  paid  by  the  terms  of  the  said 
note,  and  the  additional  4  per  cent.,  or  $160, 
up  to  the  maturity  of  the  note,  one  year  arter 
date,  was  to  be  and  was  paid  at  the  time  in 
advance;  that  soon  after  the  maturity  of 
the  note,  it  was  further  agreed  that  the  de- 
fendant Hall  should  pay,  and  the  plaintiff 
should  receive,  12  per  cent  interest  upon  said 
note  for  the  year  next  after  its  maturity,— 
tliat  is  to  say,  4  per  cent  per  annum,  or  ?100, 
in  addition  to  the  8  per  cent  secured  thereby, 
—  which  the  defendant  Hall  paid,  and  the 
plaintiff  then  received.  In  advauce;  both  pay- 
ments having  been  made  by  checks  drawn  on 


the  plaintiff,  who  was  a  banker,  by  the  de- 
fendant Hall,  against  his  account  with  him, 
and  were  thereupon  paid  and  charged  accord- 
ingly. It  was  further  found  that  the  note 
and  mortgage  were  IlUnols  contracts,  to  be 
governed  by  the  interest  and  ustiry  laws  of 
that  state  existing  at  the  time;  and  the  cases 
of  Bank  t.  DaTls,  IQS  lU.  633,  and  Harris  v. 
Br^er,  119  IlL  467,  10  N.  B.  188.  and  other 
cases  in  the  supreme  and  appellate  courts  of 
tlut  state,  were  read  In  ertdence.  The  court 
found  the  amount  due  on  the  note  and  mort- 
gage was  the  principal  snm  of  $4,000,  witb 
Interest  from  June  9,  1888,  the  time  when  ttie 
note,  by  Its  terms,  became  due,  at  the  rate  of 
6  per  cent  per  annnm,  and  gave  Judgment  of 
foreclosure  accordingly,  from  wbieb  the  de- 
fendants, Thomas  Hall  and  Mary  Jane  Hall, 
bis  wife,  appealed. 

Orton  &  Osbom,  for  appellants.  Wilson  & 
Martin,  tor  respondent 

!    FINNET,  J.  (after  stating  the  facts).  The 
I  only  question  Involved  la  whether  the  plaln- 
I  tiff  was  entitled  to  recover  any  money  for 
Interest  on  the  note  and  mortgage.    They  are 
j  Illinois  contracts,  and  governed  wholly  by  the 
I  Illinois  laws.    The  judgment  to  be  given.  Id 
;  respect  to  the  questions  of  usury  and  Inter- 
{  est  thereon,  is 'to  be  such  as  the  courts  of  that 
I  state  would  give,  according  to  the  laws  of 
I  Illinois.    By  the  Revised  Statutes  of  Illinois 
;  of  1881  (chapter  74,  §9  1,  4-6),  It  Is  provided, 
in  substance,  that  the  lawful  rate  of  interest 
shall  be  6  per  cent;  that  It  should  be  law- 
ful, by  written  contract,  for  parties  to  agree 
that  8  per  cent  per  annum,  or  any  less  sum, 
,  should  be  paid;  that  no  person  should,  di- 
■  rectiy  or  indirectly,  accept  or  receive,  In 
i  money,  goods,  etc.,  or  in  any  other  way,  any 
j  greater  sum  or  greater  value  for  the  loan,  for- 
'  bearauce,  or  discount  of  any  money,  goods,  or 
thing  in  action,  than  al)ove  specified,  and  that 
"if  auy  person  or  corporation  iu  this  state 
shall  contract  to  receive  a  greater  rate  of  in- 
terest or  discount  than  eight  per  cent  upon 
j  any  contract,  verbal  or  written,  such  person 
I  or  corporation  shall  forfeit  the  whole  of  said 
Interest  so  contracted  to  be  received,  and  shall 
,  be  entitled  only  to  recover  the  principal  snm 
I  due  to  such  person  or  corporation;  and  that 
I  all  contracts  executed  after  this  act  shall  take 
effect,  which  shall  provide  for  interest  or 
compensation  at  a  greater  rate  than  herein 
j  specified  on  account  of  non-payment  at  ma- 
I  turity,  shall  be  deemed  usurious,  and  only  the 
I  principal  sum  due  thereon  shall  be  recovera- 
I  ble."    The  above  provisions  are  also  made 
1  applicnhle  to  any  written  contract,  wherever 
payable,  if  made  In  Illinois,  or  between  citl- 
I  zens  or  corporations  of  that  state  and  cltl- 
I  zens  or  corporations  of  any  other  state,  terrl- 
I  tory,  or  country,  or  shnll  be  secured  by  mort- 
gage or  trust  deed  on  lands  in  such  state. 

It  is  difficult  to  see  how  there  can  be  any 
room  for  doubt  of  the  legislative  intent  where 
it  is  enacted,  as  In  these  provisions,  that,  if 
any  person  or  corporation  shall  ^ntract  to  re- 
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celTe  a  greater  rate  of  Interest  or  discount 
than  8  per  cent.,  bucIi  person  or  corporation 
"sliall  forfeit  tbe  whole  of  said  Interest  so 
contracted  to  be  received,  and  shall  be  enti- 
tled only  to  recover  the  principal  snm  due  to 
such  person  or  corpomtion."  The  latter 
clause  Is  too  clear  and  dedslve  to  admit  of 
doubt  01*  require  construction.  The  statute 
Is  aimed  at  the  evils  sui^sed  to  grow  out  of 
usurious  contracts;  and  It  imposes  the  loss  of 
all  laterest,-^ot  only  snch  as  might  nccme 
before  the  maturity  of  the  obligation,  but 
that,  as  well,  which  ml^t  accrue  thereafter. 
The  case  of  Bank  Davis.  108  111.  633,  re- 
lied on  by  the  plaintiff,  which  arose  under  a 
statute  the  same  in  substance,  holds  that, 
where  tbe  contract  is  usurious,  after  tbe  ma- 
turity of  the  obligation  the  principal  sum  will 
draw  the  legal  rate  of  Interest  at  6  per  cent., 
and  that  Interest  at  that  rate  may  be  recov- 
ered thereon.  This  appears  to  be  directly 
contrary  to  the  words  of  the  statute.  The  de- 
cision was  by  a  divided  court;  two  of  Its 
Judges  dissenting  from  this  view,  and  two 
others  of  the  sevui  holding  that  the  transac- 
tion in  question  was  not  usurious.  The  prop- 
osition, therefore,  for  which  the  cose  la  cited, 
could  not  have  had  the  concurrence,  It  would 
seem,  of  more  than  three  Judges,— a  minority 
of  the  court  In  the  subsequedt  case  of  HaJ^ 
rls  T.  Bressler.  119  111.  467.  471,  10  N.  B.  188, 
where  the  same  question  again  arose,  the  case 
of  Bank  v.  Davis,  supra,  was  craisldered.  and 
It  was  expressly  overruled,  as  to  this  ques- 
tion, by  the  unanimous  decision  of  the  court, 
made  before  the  securities  In  question  were 
executed;  and  it  was  held  in  Harris  v.  Breaa- 
ler.  supra,  that  In  such  case  no  interest  but 
only  the  principal  sum,  could  be  recovered. 
Had  the  plaintiff  sued  the  defendant  Hall  on 
the  note  In  Illinois,  it  is  manifest  that,  on  the 
defense  made  that  it  was  usdrtous,  he  could 
not  have  recovered  any  interest,  and  would 
have  been  "entitled  only  to  recover  the  prin- 
cipal snm  due."  This  view  is  decisive  of  tbe 
cafie. 

As  the  defendants  have  not  applied  for 
equitable  relief,  the  equity  rule  applicable  to 
cases  requiring  a  tender  of  tbe  principal  sum 
loaned,  as  a  condition  of  relief,  does  not  apply. 
The  defendants  stand  on  the  defensive,  and 
claim  only  what  the  statute  secures  to  them. 
'JMie  provision  of  section  1G!)2,  Rev.  8t,  that 
"when  any  person  shall  set  up  the  plea  of 
usury  in  any  action  Instituted  against  him, 
such  person  to  be  entitied  *  *  *  to  the 
benefit  at  such  plea,  shall  prove  a  tender  of 
.the  principal  sum  of  money  or  thing  loaned 
to  a  party  oitltled  to  recover  the  same,"  is  a 
provision  of  the  usury  laws  of  this  state,  and 
relates  only  to  actions  upon  contracts  made 
usurious  by  the  provision  of  the  statute  of 
this  state,  and  has  no  ai^Ucation  to  a  case 
like  the  present,  ariaing  under  and  governed 
by  the  statute  against  usury  of  another  state. 
It  follows  that  the  Judgment  of  the  circuit 
court  Is  erroneous  aa  to  the  sum  adjudged 
due,  and  must  be  reversed.   Tbe  plaintiff 


cannot  have  Judgment  for  more  than  the  prin- 
climl  sum  of  $4,000  and  costs.  The  Judgment 
of  the  drcuit  court  Is  reversed,  and  the  cau^ 
is  remanded,  with  directions  to  enter  Judg- 
ment In  conformity  to  the  opinion  of  this 
court 


STATE  ex  reL  NTE  v.  WKINGARTEN. 
(Supreme  Goort  of  ^Visconsiii.   March  27,  1896.) 

Quo  WlRBAHTO— TOWNM  — VlLUftn— iHDSPanD- 

KNT  Municipalities. 

1.  Laws  1889.  c.  341,  provided  a  new  and 
imiform  rule  to  deteimine  whether  a  village 
should  be.coDsidered  an  independent  xaaniduli- 
ty  from  the  town  in  which  it  la  sitoated;  ana  all 
villagee  incorponiied  after  its  passage  arc  within 
section  2,  declaring  that  a  Tillage  not  already 
independent  "shall  not  become  an  independent 
municipality  until  so  determined  by  a  majority 
vote  of  both  town  and  vUIage,"  as  therein  pro- 
vided. 

2.  Laws  ISSO,  {  L  declaring  that  all  vil- 
lages which  haie  elected  an  assessor  pnrsnant  to 
Lawa  1887,  c.  391,  shall  be  separate  from  the 
town,  and  all  that  have  not  ahall  be  deemed  to  be 
a  part  of  the  town,  the  same  as  though  chapter 
301  had  not  been  enacted,  fixed  the  status  of 
vUlagea  at  its  passage,  and  those  which  thereaft- 
er elected  an  assesBor  did  not  thereby  become  in- 
dependent municipalities. 

Appeal  from  circuit  court,  La  Crosse  coun- 
ty; O.  B.  Wyman,  Judge. 

Proceeding  In  quo  warranto  by  F.  H.  Nye 
against  Charles  Welngarten.  From  a  Judg- 
ment In  favor  of  d^endant,  relator  aiveala. 
Affirmed. 

This  was  a  proceeding  by  qoo  warranto.  In 
which  the  relator  claimed  the  office  of  town 
cleric  of  the  town  of  Hamilton,  in  Ia  Gnmao 
county,  as  against  the  defOndant  Upon  trial 
befCffe  the  court,  It  an^eared  that  both  par- 
ties were  candidates  for  the  office  at  tbe  town 
meeth^  April  8,  1894,  and  according  to  the 
eanvaas  the  relator  received  130  votea,  and 
the  defendant  146;  but  wbeth«  tbe  r^tw 
waa  elected  depended  upon  whether  32  votes 
cast  for  the  diefeudant  by  electors  residing 
In  tiie  village  of  West  Salem,  situated  in  aald 
town,  were  qualified  elccbns  of  the  town,  and 
entitied  to  vote  at  said  town  meeting.  If 
said  32  votes  were  not  legal  votes,  tben  tbe 
defendant  received  only  ll4  legal  votes  for 
the  office,  and  the  relator  received  the  bf^iest 
number  of  votea,  and  was  duly  elected,  and 
mtltled  to  have  and  hold  said  office.  Tbe 
ralldlty  of  said  82  votes  d^ends  upon  the 
following  facts,  and  whether  the  said  32 
^tors  of  aald  village  of  West  Salem  were, 
at  the  time  of  said  town  meeting,  qualified 
electora  of  said  town  of  Hamilton,  and  en- 
titied to  vote  for  the  defendant  at  aaU  elec- 
tion: The  village  of  West  Salem  waa  titeor- 
porated  as  a  village  under  the  provlrions  of 
chapter  40,  Rev.  St.,  and  acts  amoidatory 
thereof,  June  8,  1883,  and  formed  out  of  a 
part  of  the  territory  of  the  town  of  Hamilton. 
At  the  first  election  for  village  officers  held 
In  said  village,  in  August,  189S,  an  assesaor 
for  said  village  was  elected,  pursuant  to 
chapter  391,  Laws  1887;  and  be  qualified,  but 
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did  not  perfona  any  official  duly.  Mo  elec- 
tion has  ever  been  held,  either  In  Bald  vil- 
lage of  West  Salem  or  In  the  town  of  Hamil- 
ton, for  ttx6  piin>oae  of  determining  whether 
said  Tlllase  should  be  an  Independent  munic- 
ipality from  said  town,  In  the  manner  pro- 
vided by  law.  The  court  held  that  all  dec^ 
ors  residing  In  the  Tillage  of  West  Salem, 
April  3,  1894,  were  duly-quallfled  electors, 
and  entitled  to  vote  for  town  officers  of  the 
town  ot  Hamilton  at  said  town  meeting,  and 
that  the  32  TOtea  cast  for  the  defendant  hj 
such  electors  were  valid  and  legal  votes;  that 
the  defiandant  was  then  duty  elected  ta  ttw 
<^oe  claimed  hj  the  relator,  and  entitled  to 
hold  the  same;  and  judgmratt  was  given  for 
the  defendant  and  against  the  relator,  from 
which  the  latter  ai^>ealed. 

Wyatt  &  OraTfis  and  Fruit  &  Brfndley,  for 
appellant  Ijosey  &  Woodward,  for  resposid- 
ent. 

PINNET,  J.  (after  stating  the  facta).  In 
the  case  of  Jonea  v.  Eolb,  66  Wla.  263,  14  M. 
W.  177,  the  relattons  that  had  existed  be- 
tween towns  and  Incorporated  vUlages  ^* 
nated  in  snch  towns,  prior  to  the  enadment  of 
chapter  40,  Rev.  St.  1878,  and  the  vaiUey  of 
the  state  on  this  sabject,  were  very  toBj 
conMdePed,  with  a  view  to  the  cmistnictloa 
and  efPect  of  aald  chapter;  and  the  court  ar^ 
tlved  at  the  conclusion  that  It  was  "the  un- 
doubted intention  of  the  l^E^ature,  In  en- 
acting said  chapter  prescribing  the  manner 
of  organising  villages  within  this  state,  and 
defining  the  powers,  duties,  and  prlvUeges 
which  such  villages  so  WRUiiBed  should  have, 
exercise,  and  enjoy,  that  when  so  OTganfzed 
they  should  he  separate  and  independent 
municipal  corporatlona";  and  it  was  held 
that  a  resident  and  elector  of  a  village  so 
organized  was  not  authorised  to  vote  tar 
town  officers  at  the  town  meetings  of  the 
town  within  the  limits  of  which  the  territory 
composing  the  village  was  situated,  and  that 
chapter  4Q,  Rev.  St,  was  a  valid  enactment 
This  accomplished  a  radical  change  Id  the 
relatlona  which  had  theretofore  existed  be- 
twees  towns  and  villages  thus  circumstanced, 
and  at  the  next  session  of  the  leglslatnre 
after  this  decision,  by  chapter  178,  S  4,  Haws 
1S83  (section  8a2a,  Sanb.  &  B.  Ann.  St),  It 
was  provided  that  every  le^al  voter  redding 
within  an  incorporated  village  or  city,  the 
territory  of  which  formed  a  part  of  any  town, 
should  be  a  legal  voter  at  any  town  meeting 
in  such  town,  unless  upon  a  separate  vote 
at  a  special  town  meeting  and  a  special  vil- 
lage or  city  meeting,  called  and  held  as  pro- 
vided by  law,  and  provision  was  made  for 
holding  such  meetings,  to  determine  tbat  tlw 
town  and  village  or  city  sbould  be  and  re- 
main distinct  for  all  purposes.  In  which  case 
voters  of  a  village  or  city  were  not  to  be  vot- 
ers at  town  meetings  of  the  town  In  which 
the  Tillage  or  city  was  situated.  Subsequent- 
ly, by  chapter  301,  Laws  1887  (Sanb.  &  B. 


Ann.  St  I  STOa),  chapter  40,  Ber.  St,  was 
amended  so  as  to  confer  upon  Incorporated 
vlUages  or  dtles,  not  existing  under  special 
charter,  the  power  to  assess  and  collect  all 
taxes  within  the  same,  levied  and  a«essed 
for  all  purposes,  and,  to  tbat  md,  provided 
for  the  election  of  an  assessor  in  such  cities 
and  villages,  and  the  making  of  assessments 
and  tax  rolls  therein,  and,  hy  section  8,  tbat 
"the  electors  re^ng  within  any  incorporat 
ed  village  that  assesses  and  ndlects  the  taxei 
under  the  provisions  of  this  act  shall  not  be 
legal  voters  at  any  town  meethig  held  tn 
the  town  ]n  which  said  village  Is  rituated"; 
and  all  acts  and  parts  of  acts  In  oimfilct  with 
aald  act  were  repealed.  This  act  was  toi- 
lowed  by  chaptw  841,  Laws  IBSB  (section 
870d,  Sonb.  A  B.  Ann.  St),  relating  to  Til- 
lages Inconxwated  under  chapter  40,  Ber.  St, 
and  acts  amendatory  ttneteott  and  "dedazlng 
the  pn^ier  constmction  of  diS4>ter  891,  Laws 
1887,"  which  provided  that  '*untU  proceed- 
ings have  been  taken  under  this  cbapter  tor 
the  puriMse  of  determining  whether  any  vil- 
lage Mganlzed  under  ch.  40,  B.  8.,  and  a  town 
within  whldi  such  village  may  be  situated, 
shall  be  separate  and  tndqtendoit  municipali- 
ties, or  shall  be  united  for  town  porposes,  it 
Is  hoeby  declared  ttiat  all  villages  which 
have  ^ected  an  aaseBsor  inursaant  to  ch.  881 
of  the  Laws  of  1887,  shall  be  sepamte  and 
Ind^nendent  from  the  tovrn;  and  that  all  vU- 
lages which  hare  not  elected  an  assessor  pur- 
suant to  said  chapter,  shall  be  deemed  to  be 
a  part  of  the  town  tot  town  purposes,  the 
same  as  though  said  chapter  881  had  not  been 
enacted."  Section  2  provides  that:  "Wheth- 
er any  Tillage  organised  nnder  chap.  40  R. 
S.  shall  be  an  independent  mnnlclimllty  from 
the  town  In  which  It  Is  situated  shall  depend 
upon  the  decision  of  such  Tillage  and  such 
town,  separat^y  made  by  specdal  electt<ms  to 
be  held  In  the  Tillage  and  the  town;  and  In 
case  the  vllUige  shall  be  a  separate  and  In- 
dependent municipality,  u  inovlded  tn  sec- 
tion one  of  this  act  then  It  shall  bo  remain 
separate  and  Independent  until  both  the  town 
and  the  village  shall  by  a  majority  vote,  de- 
termine that  they  shall  be  united  for  town 
purposes;  and  in  case  the  village  ahall  not 
be.  an  Ind^ndent  municipality  as  declared 
by  section  one  of  this  act  then  it  shall  not 
become  an  Independent  municipality  until  so 
determined  by  a  majority  vote  of  both  town 
and  village  as  so  provided."  The  act  con- 
tains special  proTlslons  for  holding  ail  elec- 
tions under  the  act 

The  question  Is  whether  the  village  of  West 
Salem  ever  became  an  Independent  munic- 
ipality from  the  town  of  Hamilton,  In  which 
it  is  situated.  In  State  t.  Alder,  87  Wis.  &54, 
68  N.  W.  IMS,  It  was  held  that  the  test  of 
aeparation  betvreen  a  town  and  village  sit- 
nated  within  It  Is  whether  the  village  has 
elected  an  assessor  pursuant  to  the  proTl- 
«ions  of  said  act  of  1887;  but  that  was  a  case 
where  such  determination  by  the  election  of 
an  assessor  had  been  madeip  1S88,  and  be- 
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fore  the  act  of  1889.  In  tbe  present  case  the 
village  of  West  Salem  was  not  Incorporated 
untU  after  the  act  of  1889,— July  8,  1893. 
Had  this  Tillage  a  right,  under  the  act  of 
1889,  without  a  vote  of  both  the  city  and 
Tillage  as  therein  provided,  to  become  an 
Independent  municipality,  by  simply  electing 
an  assessor?  We  think  It  had  no  such  right. 
When  Incorporated,  It  was  united,  by  force 
of  the  law,  with  the  town,  for  town  purposes; 
and  Its  case  fell  within  the  plain  meaning  of 
the  last  clause  ot  section  2,  c.  341,  Laws  1889, 
and  could  not  "become  an  independent  munic- 
ipality Dntll  so  determined  by  a  majority  vote 
of  both  town  and  village,"  as  above  provid- 
ed. The  contention  on  the  part  of  the  re- 
lator is  that.tbe  village  was  an  hidependent 
municipality,  as  declared  by  section  1  of  the 
act.  Under  that  section,  until  a  vote  should 
be  taken  on  the  qnestlon  whether  the  town 
and  village  should  be  separate  and  independ- 
ent municipalities,  or  united  for  town  pur- 
poses, "all  villages  which  have  elected  an 
assessor  pursuant  to  chap.  391,  Laws  1887, 
shall  remain  separate,"  etc.  The  act  of  1889, 
of  necessity,  had  to  deal  with  the  existing 
status  of  villages  situated  In  towns,  and  to 
make  provision  for  cases  arising  in  the  future. 
To  that  end,  section  1  deals  with  what  had 
already  occurred,  and  declares  that  "all  vil- 
lages which  have  not  elected  an  assessor" 
pursuant  to  the  act  of  1887  "shall  be  deemed 
to  be  a  part  of  the  town  for  town  purposes, 
the  same  as  though  said  chapter"  had  not 
been  enacted.  The  general  policy  Indicated 
by  the  act  was  to  make  the  question.  In  which 
they  were  both  alike  Interested,  whether 
such  towns  and  vlllagea  in  the  future  should 
be  separate  and  Independent  mnnldpalitlea, 
or  united  for  town  purposes,— one  requiring 
the  action  of  the  electors  of  both  the  town 
and  village,  acting  separately,  for  its  deter- 
mination; and  it  was  Intended  to  preserve 
the  status  where  a  village,  by  Its  own  action, 
merely  In  ^ectipg  an  assessor  before  the  act 
of  1889  was  passed,  had  already  settled  that 
matter,  and  at  the  same  time  to  provide  a 
new  and  uniform  rule  as  to  all  cases  arising 
after  the  enactment  of  1889.  It  was  not.  we 
think,  intended  that  a  village  incorporated 
after  this  act  was  passed  should  have  the 
power  to  determine  In  the  future,  aa  such  vil- 
lages had  In  the  past,  of  its  own  motion,  the 
qneatlon  whether  the  town  and  village  shall 
be  separate  and  independent  municipalities, 
requiring  a  division  of  the  common  property 
as  provided  In  section  4,  when  full  provisions 
for  determining  that  question  by  the  town 
and  village  by  separate  vote,  by  a  fair  and 
natural  reading  of  the  act  of  1889,  are  con- 
tained therein,  and  all  acts  and  parts  of  acta 
contrary  to  the  provisions  of  such  act  have 
been  repealed.  In  view,  therefore,  of  the 
language  of  the  act,  past  legislation,  and  the 
obvious  scope  and  policy  of  the  act  of  188U, 
we  must  bold  that  at  the  time  the  town  meet- 
ing was  held  In  the  town  of  Hamilton,  In 
ISO*,  the  Tillage  of  West  Salem  waa  united 


with  such  town  for  town  purposes.  It  fol- 
lows that  the  32  votes  cast  for  the  defendant 
by  electors  residing  in  such  village  were  legal 
votes,  and  the  circuit  court  rightly  held 
that  the  defendant  was  l^ally  elected  town 
clerk.  The  Judgment  of  the  drcnit  court  ift 
affirmed. 


HINZ  V.  CHICAGO,  B.  &  N.  B.  CO. 
(Supreme  Court  of  WlaconsiiL  Uarc^  27, 1886.) 

EUlLBOADS  — flllPLOTBS  — ABSUMPnOS  Or  RiSES. 

A  section  band,  whose  dotiM  reoaired 
him  to  ride  over  the  toad  on  a  hand  car.  ana  who 
had  been  notified  by  the  company,  and  of  his 
own  knowledge  knew,  that  "wild '  trains  were 
frequently  run  over  the  road  at  a  high  rate  of 
ai>eed,  assumed  the  risk  of  injury  from  being  run 
into  by  one  of  these  trains,  running  at  a  hi|^ 
rate  of  speed,  tm  a  foggy  morning. 

Appeal  from  circuit  court,  Buffalo  county; 

E.  B.  Bundy,  Judge. 

Action  by  Augusta  HInz,  administratrix, 
against  the  Chicago,  Burlington  &  Northern 
Railroad  Company  for  death  of  her  Intestate. 
From  a  judgment  of  nonsuit,  plaintiff  ap- 
peals. Affirmed. 

The  plaintlfiTs  intestate  was  a  section  man 
on  the  defendant's  railroad.  On  the  morn- 
ing of  Sunday,  September  9,  1894,  the  hand 
car  upon  which  the  crew  of  which  he  was 
one  was  going  out  over  Its  section  on  ita  tour 
of  inspection  came  In  collision  with  one  of 
defendant's  locomotives  hauling  a  fast  stock 
train,  and  plaintiff's  decedent  was  killed. 
The  action  Is  under  the  statute  to  recover 
damages  for  his  wrongful  death.  Ordinari- 
ly, this  crew  started  out  to  its  dally  work 
at  7  o'clock  in  the  morning.  On  Snndays  it 
made  only  a  tour  of  inspection  over  its  sec- 
tion, to  see  that  the  track  was  all  right,  and 
the  roadway  safe,  and  was  permitted  to 
choose  its  own  time  for  doing  It.  They  had 
agreed  on  the  previous  evening  to  start  up- 
on this  morning  at  625  a.  m.  When  they 
started  out  at  G:15  It  was  after  sunrise,  but 
the  morning  was  dark,  by  reason  of  a  fog 
which  prevailed,  and  was  increasing  In  densi- 
ty. At  this  season  of  the  year  many  stock 
trains  passed  over  this  road;  as  many  as 
seven  or  eight  trains  a  day,  and  sometimes 
more.  This  was  additional  to  the  ordinary 
bnsloess  of  the  road.  It  was  necessaty  to 
run  them  as  "wild"  trains;  that  la,  each  one 
was  run  under  the  orders  of  the  train  dis- 
patcher, at  La  Crosse,  and  not  according  to 
any  time  card.  This  rendered  it  impractica- 
ble to  notify  the  section  men  of  the  time  of 
their  expected  passage  at  any  given  point. 
But  the  section  men  knew  of  the  fact  that 
such  trains  were  to  be  expected,  and  were 
instructed  that  they  must  be  on  the  lookout 
for  them,  and  take  care  of  themselves;  that 
they  would  have  no  signals.  They  did  not 
expect  notification  of  the  approach  of  sucb 
trains,  other  than  the  usual  signals  at  cross- 
ings, statlonB,  bridges,  etc.   This  crew  were 
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An  ttqierieneed  in  the  Inulness,  and  knew  the 
■Itnatton.  PlalnttfTfl  Inteetate  had  been  at 
work  on  this  section  more  than  two  years. 
This  morning  this  ciew  had,  In  antlcipatl<«i 
that  they  were  Ha-tia  to  meet  one  of  these 
wild  trains,  gome  slowly,  Ustenlng,  and  stop- 
ped twice  to  listen  for  soch  a  train.  They 
did  not  expect  signals,  for  none  were  prom- 
ised them,  bnt  they  listened  for  the  noise  or 
ramble  of  a  moving  train.  The  n<48e  of  their 
own  car,  with  the  Jar  and  rattle  of  their  tools 
npon  it,  prevented '  their  hearing  the  train. 
Th^  saw  it,  dimly,  coming  through  the  fog, 
not  more  than  200  to  SOO  feet  away.  This 
was  their  first  ahsolnte  knowledge  of  the  ap- 
proach ot  the  train.  The  foranan  of  the 
crew  cried,  ''JnmpI"  Two  saved  themselves 
by  Jnmplng.  The  third,  plalnttH's  Intestate, 
was  strocfc  by  the  engine,  thrown  to  one  side, 
and  killed.  The  engineer  of  the  train  had 
omitted  none  of  the  cnstomary  signals  at 
crossings,  stations,  bridges,  etc.  The  whistle 
had  been  sounded  almost  Instantly  before 
the  coUlakm  for  the  bridge  across  the  Chip- 
pewa river,  and  was  heard  by  the  engineer 
at  the  drawbridge,  who  also  heard  the  noise 
of  the  collision.  The  beU  had  t»een  con- 
stantly ringing  through  all  the  distance  fnnn 
St.  Paul,  moved  by  a  steam  bell  ringer.  Mo 
regulation  cht  cnstom  required  the  whistle  to 
be  sounded  at  otlwr  places  than  crossings, 
statlcms,  and  bridges;  and  at  these  places  it 
was  not  for  a  signal  to  section  men  or  other 
emidoyte.  but  only  to  persons  who  were 
about  to  use  the  crosslngB.  The  engineer 
was  at  his  post,  and  attraitlve  to  the  coming 
track.  He  stopped  Us  train  without  delay. 
The  train  was  moving  rapidly.  These  stock 
trains  were  fast-moving  trains,— nearly  as 
fast  as  the  pasaenc^r  trains,— to  alleviate  the 
sufferings  of  the  animals  carried,  and  to  pre- 
vent loss  to  their  owners.  After  the  evi- 
dence of  both  sides  was  all  In,  the  court 
granted  a  Judgment  of  nonsuit  This  appeal 
Is  from  that  Judgment 

Hubbard  &  Taylor,  for  appellant  Robert 
Lees  and  Losey  &  Woodward,  for  respond- 
ent 

MARSHALL,  J.  No  principle  Is  more  firm- 
ly established  than  that  the  semnt  assumes 
all  the  risks  ordinarl^  incident  to  his  employ- 
mebt,  and  all  risks  attending  soch  employ- 
ment as  carried  on  by  the  master  known  to 
such  servant,  or  which,  the  exercise  of 
ordinary  Intdllgmce  and  prudence,  under  the 
circumstances  of  the  situation,  he  ought  to 
know;  lhat,  when  a  servant  of  a  railway 
company  has  knowledge  of  the  manner  In 
which  Its  trains  are  run,  In  respect  to  any- 
thing that  may  subject  persons  circum- 
stanced as  such  servant  is  liable  to  be  in  the 
perfMinanoe  ot  his  duties,  to  danger  of  per- 
sonal injury,  he  is  presumed  to  assume  all 
the  risks  ot  his  employment  resulting  there- 
from.  Wright  V.  Railroad  Co.,  25  M.  X.  062; 


Hasklns  v.  Railroad  Co.,  86  N.  T.  60S;  Nay- 
lor  V.  RaUway  Co.,  63  Wis.  601.  U  X.  W.  21; 
Brossman  v.  Railway  Co.,  113  Pa.  St  400,  6 
Atl.  220;  Larson  v.  RaUway  Co.,  43  Minn. 
423,  45  N.  W.  722;  JoUy  v.  Railroad  Co.,  93 
Mich.  370,  53  M.  W.  626;  Olson  v.  Railway 
Co.,  38  Minn.  117.  35  N.  W.  806;  Railroad  Go. 
V.  Wachter,  60  Md.  396;  McGrath  v.  Rail- 
way Co.  (Mass.;  1884)  18  Am.  &  Eng.  Ry.  Cas. 
6.  Indeed,  the  law  pertaining  to  the  subject 
Is  so  wen  settled  as  not  to  be  open  to  serious 
discussion.  The  authorities  cited  by  the 
learned  counsel  for  reqmudent.  Included 
above,  so  clearly  cover  the  case  lhat  the  ron- 
duidon  here  reached  might  well  rest  on  them 
alone,  or  stand  on  a  mere  statement  of  legal 
principles  so  elementary  without  any  r^er- 
enee  to  authorities  on  the  subject  We  do  not 
understand  that  the  learned  counsel  for  ap- 
pellant contended  but  that  the  law  is  as  stat- 
ed. They  rely  on  the  existence  of  the  ele- 
menta  of  danger  of  the  fOg,  and  speed  of  the 
train,  as  rendering  the  doctrine  of  assumed 
risks  inapplicable  to  the  facts  of  this  case,  at 
lesst  in  so  far  that  the  cause  should  have 
been  submitted  to  the  jury.  A  like  conten- 
tion was  made  in  Rallrosd  Co.  v.  Wachter, 
snpra,  where  the  facts  were  qnlte  similar  to 
the  Instant  case.  W.  was  employed  as  a 
trackman.  He  was  proceeding  on  a  hand  car 
to  bis  work  of  r^alriiue  the  track.  There 
was  a  dense  fog.  The  noise  of  the  hand  car 
was  such  that  he  could  not  hear  an  approach- 
tog  train.  He  knew  that  he  was  not  on  the 
time  of  any  regular  or  scheduled  train,  but 
that  extra  trains  were  likely  to  be  mn  at 
any  time.  He  was  struck  by  an  extra,  com- 
ing In  the  opposite  direction,  at  a  rapid  rate 
of  speed,  without  any  previous  warning,  and 
was  permanently  Injured.  On  these  fscts  the 
court  said.  In  effect,  there  ought.not  to  be  any 
difficulty  in  regard  to  the  rules  of  law  by 
which  the  rights  or  liabUitlea  of  the  parties 
are  to  be  determined.  PlalntllTs  intestate  tO(A 
upon  himself  all  the  risks  of  the  service  he 
was  engaged  in,  growing  out  of  the  manner 
in  which  the  work  was  carried  on.  He  knew, 
or  had  a  reasonable  opportunity  to  know,  bow 
such  service  was  conducted,  and  must  abide 
by  the  consequences.  Applying  the  law  above 
stated  and  supported,  plaintiff's  intestate 
knew,  or  had  reastmable  opportunity  of  know- 
ing, the  risks  that  he  subjected  himself  to  Id 
the  service  In  which  he  was  engaged,  partic- 
ularly in  proceeding  on  the  hand  car.  In  a 
dense  fog,  under  such  circumstances  that  he 
could  neither  see  nor  hear  an  approaching 
train.  He  must,  therefore,  be  considered  to 
have  assumed  the  risks  atteniUng  such  con- 
duct, and  his  r^resentatlvea  must  abide  by 
the  consequences.  They  cannot  legally  be 
shifted  to  the  defendant  but  must  rest  where 
they  flrst  fell  Such  Is  the  law  governing 
this  case  upon  the  facta  estiU>Ushed  by  the 
undisputed  evidence;  hence  the  trial  court 
properly  granted  defendant's  motion  for  a 
nonsuit   Th9  Judgment  Is  atfirmed. 
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HA2BB  T.  STBSIIOH. 
(Saittcnie  Oourt  of  Wlsamrin.  UarehlO^lSBd.) 

COXTKAOT— MbHOHAKDOH— WlTITB8»~BBTHB8HIITa 

MeMOUT— COMPETSNCT. 

1.  Evidence  that  a  memonDdum  of  a  con- 
tract of  sale  was  eotered  In  the  booka  of  ac- 
coant  of  the  Tendee,  by  the  "raidee's  bookke^r, 
in  the  presence  of  the  parties.  Is  insufficieDt  to 
render  the  memarandum  admissible  to  prove 
the  contract. 

2.  Evidence  that  a  memorandum  of  a  con- 
tract of  sale  waa  entered  in  the  books  of  ac- 
count of  the  vendee  by  fata  wife,  acting  as  his 
bookkeeper,  at  his  direction,  in  the  presence  of 
the  parties,  and  then  read  over  to  them  bj  her, 
will  not  render  the  wife  competent  to  testify 
what  the  contract  was.  - 

8.  A  witness,  after  he  has  testified  that  he 
beard  a  contract  of  sale  made;  that  the  vendee's 
wife,  acting  as  his  bookkeeper,  at  his  direction, 
wrote  down  a  memorandnm  of  the  contract  as 
dictated  by  him,  in  the  presence  of  both  par- 
ties, and  then  read  it  over  to  them;  that  he 
stood  dose  enouch  to  see  but  not  to  read  it, — 
should  be  allowed  to  identify  the  memorandiun, 
and.  If  he  identified  it,  to  use  it  to  refresh  his 
memory. 

4.  A  memorandnm  of  a  contract  of  sale 
made  by  the  vendee's  bookkeeper  by  his  direc- 
tion, and  as  dictated  by  him,  in  the  preRence  of 
the  vendor,  and  then  read  over  to  them  by  the 
bookkeeper,  becomes,  on  identification,  compe- 
tent evidence  of  the  contract. 

5.  Where  defendant,  in  an  action  by  an  ad- 
ministrator for  the  price  of  lumber  sold  by  his 
intestate,  claimed  damages  for  the  poor  quality 
thereof,  a  refusai  to  allow  d^endant  to  answer 
whether  he  notified  the  deceased  of  the  defect 
was  proper,  on  the  gnmud  that  it  was  a  personal 
transaction,  where  tt  did  not  appear  that  the 
notice  wma  writtm. 

Appeal  from  Wlnnebaco  ceunt7  court;  C 
D.  dereland.  Judge. 

Action  by  George  Hazer,  administrator, 
against  Gabriel  Strelcta.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed. 

The  plaintiff  sued  to  recover  the  balance 
of  the  purchase  price  of  a  quantity  of  lum- 
ber sold  and  delivered  by  his  Intestate  to 
the  defendant  The  defendant  answered, 
claiming  that  he  purchased  the  lumber  at 
specified  prices,  but  on  the  agreement  to 
pay  for  the  same  In  wf^ns,  carts,  sleighs, 
etc.,  at  maAct  prices,  whenever  plaintiff 
should  order  them,  and  that  he  had  been 
at  all  times  ready  to  pay  for  the  same  In 
that  way,  but  that  plaintiff  had  never  re- 
quested or  ordered  such  wagons,  carts,  etc., 
to  be  delivered.  It  was  also  claimed  by 
the  answer  that  a  large  quantity  of  the  lum- 
ber was  of  poor  quality;  that  a  part  of  that 
ordored  had  not  been  delivered;  and  a 
counterclaim  for  damages  on  account  of  the 
poor  quality  of  the  lumber  was  also  Inter- 
posed. The  plaintiff,  by  r^ly,  denied  the 
allegations  of  the  counterclaim,  and  alleged 
that  the  lumber  was  sold  after  examination 
and  inspection  by  the  defendant  Upon  the 
trtal,  the  plaintiff  made  a  prima  facie  case, 
and  rested;  whereupon  the  defendant  was 
called,  and  testlfled  that  he  was  a  manu- 
facturer of  wagons,  sleigh^  carts,  etc.,  and 
that  in  1882  and  1883  hla  wife,  Louisa 
strelch,  waa  his  bookkeeper,  and  had  entire 
charge  of  his  books  and  accounts;  and  he 


produced  a  ledger  which  be  Identified  aa  a 
ledger  used  by  her  in  1802,  and  a  book  of 
original  entry.  Louisa  Strelch  waa  then 
called,  and  also  identlfled  the  boi^  and 
opened  It  at  page  4T0,  whereon  wss  account 
of  Isaac  Brown,  the  plaintiff's  Intestate. 
Her  attention  was  then  called  to  the  follow- 
ing memorandnm,  at  the  head  of  the  page: 
"Isaac  Brown,  Northport,  Wis.  1892,  Sept 
5.  Agreement  made  with  Isaac  Brown,  Sep- 
tember 5,  1892:  I  am  to  take  Ms  white  oak. 
2%,  2%.  S,  aJA,  and  4  in.  first  and  second 
clear  at  Northport,  at  22.50,  deiivered,  to 
exchange  for  wagona,  logging  stelgbs,  dump 
carts,  cutters,  and  so  on.  The  2  In.  com.  oak 
plank  at  11.00  per  M."  And  she  stated  that 
she  waa  present  when  It  was  made;  that  it 
was  made  .it  the  time  of  Its  date;  tliat  her 
husband,  Isaac  Brown,  and  one  Mathwlg. 
were  also  present  The  m«Dorandum  was 
then  offered  In  evidence,  and  excluded.  Mrs. 
Strelch  then  testified  that  she  made  the  en- 
try by  direction  of  her  husband,  and  that 
she  read  It  over  in  presence  of  Brown,  Math- 
wig,  and  her  husband;  and  she  was  then 
aaked  to  state  what  the  contract  was  be- 
tween her  husband  and  Mr.  Brown.  An 
objection  to  this  question  was  also  suataln- 
ed,  on  the  ground  that  she  was  incompetent 
to  testify,  being  the  wife  of  the  defmdant 
Jolm  Mathwlg  was  then  called,  and  testified 
that  he  saw  Isaac  Brown,  Gabriel  Strelch. 
and  Mrs.  Strelch  together  on  the  5th  of  Sep- 
tember. 1892,  and  heard  the  conversation  be- 
tween Brown  and  Strelch  In  reference  to  the  . 
purchase  of  lumber;  that  there  was  a  bar- 
gain made  between  Streich  and  Brown  that 
Stretch  should  get  lumber  from  Brown;  that 
he  did  not  know  what  the  language  of  the 
bargain  was,  but  that  he  remembered  that 
Streich  dictated  the  bargain  to  liis  wife,  and 
told  her  to  write  It  down  In  the  book.  In  the 
presence  of  Mr.  Brown,  and  that  she  did 
write  it  down,  and  that  she  read  it  to  all  the 
parties  after  she  wrote  It  down;  that  the 
bargalD  was  that  Brown  was  to  furnish  the 
lumber,  and  Strelch  was  to  pay  falm  with 
woi^  manufactured  in  his  shop;  that  he 
stood  where  he  could  see  Mrs.  Strelch  write 
down  the  bargain,  but  that  he  waa  not  dose 
enough  to  read  it  Thereupon  witness  was 
asked  to  look  at  the  book,  and  see  If  that 
was  the  memotandnm  she  made  at  the  time. 
A  general  objection  to  this  question  was  sus- 
tained, and  the  defendant  excepted.  At  the 
close  of  the  evidence,  a  verdict  was  ren- 
dered for  the  plaintiff  for  ¥762.55.  and  from 
Judgment  thereon  the  defendant  has  appeal- 
ed. 

Hume  &  Oellerlch,  for  appellant  M.  C. 
FhlUips,  for  respondent 

WINSLOW,  J.  <aft«  stating  ttie  fhcts). 
The  Important  question  In  the  case  Is  whether 
the  memorandum  of  Uie  contract  made  by 
Mn.  Strelch  was  admissible  In  evldenee.  It 
was  first  <^eied  In  evld»ce  during  the  ex- 
amination of  Mrs.  Strdch.  and  we  are  dear- 
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^  of  opinion  that  It  was  not  tben  admlsftble. 
All  that  had  tben  appeared  In  reference  to 
it  was  that  Mrs.  Streich  was  bar  hiisbaiid*a 
lK)<)kke€per,  and  that  she  had  written  It  down 
lo  the  ledger  at  bis  direction,  in  presence  of 
the  parties.  It  is  very  clear  that  It  was  not 
admissible  as  a  book  of  account  under  the 
statute,  because  It  Is  neitber  a  charge  nor  a 
credit,  nor  an  entry  that  property  belongs 
to  an  account  A  memorandum  otherwise 
incompetent  cannot  be  made  admissible 
being  written  in  a  book  of  account 

After  this  ofFer  was  excluded.  Bins.  Btretcb 
testified  that  she  read  It  orer  in  the  presence 
of  the  partly,  and  then  she  was  asked  if  she 
could  tell  what  the  contract  was.  An  ob- 
jection to  this  question  was  sustained,  on  the 
ground  that  she  was  the  wife  of  the  defend- 
ant And  Incompetent  to  answer  this  ques- 
tion on  that  account  This  ruling,  also,  we 
regard  as  correct  She  \(as  only  competent 
to  testify  as  to  those  matters  In  which  she 
acted  as  the  agent  of  her  busttand.  She  had 
heard  the  contract  made,  but  she  had  not 
made  it  nor  taken  any  part  in  making  It 
Had  she  made  no  memorandum  of  It  but 
simply  listened  to  it  we  do  not  suppose  it 
would  be  claimed  that  she  could  testify  as 
to  Its  terms.  This,  clearly,  would  not  be  tes- 
timony to  any  fact  or  transaction  within  the 
scope  of  her  agency;  and  we  cannot  see  how 
the  fact  that  she  made  a  memorandum  of  It 
makes  competent  that  which  was  b^ore  In- 
competent 

A  different  question  was  presented,  how- 
ever, when  the  entry  was  offered  in  connec- 
tion with  the  evidence  of  the  witness  Math- 
wig.  This  witness  was  mtirely  competent 
to  testify  as  to  anything  that  took  place.  He 
testified  that  he  heard  the  contract  made; 
that  Mr.  Str^ch  dictated  it  to  his  wife;  and 
that  she  wrote  it  down  at  his  direction,  In 
presence  of  both  parties;  that  she  read  it 
after  she  wrote  it  down;  and  that  he  stood 
where  he  could  see  It,  though  not  close 
enough  to  read  It  He  was  then  asked  to 
look  at  the  memorandum,  ai^  see  if  it  was 
the  memorandnm  which  she  made  at  the 
time;  and  an  objection  to  this  question  was 
sustained,  because  it  was  not  his  memoran- 
dum, and  be  dkl  not  read  it  This  was  error. 
Tt  does  not  foHow  that  because  be  did  not 
read  the  memorandum,  he  conld  not  Identic 
it.  He  could  certainly  use  the  memorandum 
to  refresh  his  recollection,  though  not  made 
by  himself,  If  he  could  identify  It  upon  In- 
spection, and  testify  that  he  recollected  It 
as  the  one  made  at  tbe  time  of  the  transac- 
tions. Hill  T.  State.  17  Wis.  675.  We  think, 
also.  In  the  present  case,  that  U  be  eould 
so  identify  it  the  memorandnm  woold  itself 
become  aubrtantlTe  e^dence.  It  appeared 
by  Mathwlg's  testimony  that  It  was  read 
over  by  Mis.  Strelch,  in  the  presence  of  both 
parties,  at  the  time,  and  without  dissent  so 
far  as  appeaia.  "By  this  evidence.  It  became, 
if  property  id«itifled,  not  tbe  mere  memo- 
randnm of  a  witness,  but  an  admission  of  the 
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parties,  and  entitled  to  be  Introduced  as  such. 
It  Is  very  similar  to  tbe  written  memorandum 
Introduced  in  evidence  In  the  case  of  Eby  v. 
Eby's  Assignee,  5  Pa.  St  435.  The  reason- 
ing in  that  case  seems  quite  satlafactory  and 
conclusive  on  the  question. 

Another  question  Is  raised  as  to  a  ruling 
on  testimony,  on  which  we  think  the  court 
was  certainly  right.  The  defendant,  Strelch, 
was  on  the  stand  as  a  witness,  and  was  asked 
if  he  ever  notified  Mr.  Brown  that  the  lumber 
was  not  In  accordance  with  the  contract. 
This  was  objected  to,  on  the  ground  that  Mr. 
Brown  was  deceased,  ^d  that  the  question 
called  for  a  personal  transaction  with  a  de- 
ceased person.  This  objection  was  sustained 
practically  on  tbe  ground,  as  stated  by  tbe 
court,  that  It  called  for  a  conversation  with 
Mr.  Brown.  It  is  now  said  that  the  notifica- 
tion may  have  been  by  letter.  If  such  was 
the  method  of  notification,  the  question 
should  have  been  so  framed,  especially  after 
the  niUng  of  the  court,  when  It  became  ap- 
parent that  the  court  had  Interpreted  it  as 
calling  for  a  persoual  transaction.  Judgment 
reversed,  and  action  remanded  for  a  new 
triaL 


In  re  SCHMIDT'S  ESTATE. 
SPBIESTBRBACH  et  aL  r.  SCHMIDT  et  aL 
(Supreme  Coun  of  Minnesota.    April  17,  1886.) 
Afpbal — Rbcord — Bill  of  Exceptions. 
Where,  upon  appeal  to  this  court,  the 
gnestion  to  be  determined  depends  upon  an  Is- 
Bue  of  fact,  there  must  be  a  settled  case  or  bill 
of  exceptions,  showing  affirmatively  that  all  the 
testimony  pertainiug  to  such  issue  is  presented. 
(Syilaous  by  tlie  Court) 

Appeal  from  district  court  Dakota  county; 
F.  M.  Crosby,  Judge. 

In  the  matter  of  the  estate  of  Gottfried 
Schmidt  Christina  Spriesterbach  and  oth- 
ers appeal  from  the  Judgment  Affirmed. 

John  W.  Iduw,  for  appellants.  StriDger  & 
Seymour,  Hodgson  &  Sdialler,  W.  W.  Allot 
Hanaban  ft  Howard,  and  Henry  O.  James, 
for  resfpondrata. 

BUCK.  J.  This  cause  oomes  to  tUs  oonrt 
on  appeal  from  the  Judgment  entered  In  the 
district  court  ot  Dakota  coonty.  Tbe  only 
testimony  submitted  to  this  court  in  the  re- 
turn Is  a  Btlpulati<m  of  tbe  respective  counsel 
of  certain  facts,  and  a  ct^y  of  tbe  will  of 
Gottfried  Schmidt  which  It  Is  claimed  were 
Introduced  in  evidence  on  the  trial  In  the  dis- 
trict court  There  Is  no  settled  case,  no  blU 
of  exceptions,  and  no  certificate  attached  xo 
the  record  by  tbe  trial  Judge,  showing  that 
the  return,  or  any  part  thereof,  is  trne  and 
correct  or  that  it  cmitalns  all  or  any  ot  tha 
evidence.  Under  these  drcnmatances,  we 
cannot  presume  that  there  vras  error  In  tbe 
trial  court  In  ordering  Judgment.  Brrw  must 
be  made  to  aroear  affirmative.  The  Jodg- 
ment  Is  therefore  affirmed. 
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DONOVAN  T.  SELL. 

(Snpreme  Coun  of  Minneeota.    April  16,  1896.) 

Chattel  Mobtgaoe— Coitstbdction  —  Pombssion 
bt  mobt0a.qbb. 

In  Septembfir,  1893,  the  plaintiff,  as  se- 
cnrity  for  a  debt  payable  in  September,  1804, 
executed  to  defendant  a  mortsa^e  on  crops  of 

fmin  to  be  raised  on  the  jplauitifTH  farm  dur- 
ng  the  beaBOD  of  1894.  By  the  terms  of  the 
mortgage  the  mor^agor  was  to  remain  la  pos- 
sessiuQ  as  long  as  its  covenants  and  condibons 
were  fulfilled,  bu  it  waa  also  provided  that,  if 
the  mortgagor  should  make  any  attempt  to  dis- 
pose of  the  property,  thereupon  the  mortcagee 
should  have  the  right  to  talce  posBesaion.  Short- 
ly afterwards  the  plaintiff,  as  security  for  a  debt 
payable  in  October,  1S94,  executed  another  chat- 
tel  mortgage  of  like  terms  on  the  same  property 
to  another  person.  Held,  that  the  execution  of 
the  second  mortgage  was  not  an  attempt  to  dis- 
pose of  the  property  vritfaio  the  meaoing  (rf  the 
provisions  of  the  first  mortgage. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  RenTlUe  coun- 
ty; B.  F.  Webber,  Judge. 

Action  by  James  DonoTan  against  Bmll  F. 
Sell.  Verdict  Cor  plaintiff.  From  an  order 
denying  a  new  trial,  defendant  appeals.  Af- 
firmed. 

SomoTine  A  Olaen.  for  aKi^ant.  Thos. 
B.  Boylan  and  McClelland  &  Tlfft,  for  re- 
spondent 

BUCK,  J.  There  are  13  assignments  of  er- 
ror alleged  by  the  appellant,  but,  after  a 
careful  examthation  of  all  of  them,  we  find 
only  one  material  question  which  we  deem 
it  necessary  to  consider.  Sereral  of  the  al- 
lied errors  are  InvolTed  in  this  question, 
which  relates  to  the  glTlng  of  a  second  chat- 
tel mortgage  by  the  same  party  corering  the 
same  property  described  In  the  first  mort- 
gage, and  also  tnclnding  certain  other  per- 
sonal property.  On  the  27th  day  of  Sep- 
tember, 1803,  the  plaintiff,  Donovan,  exe- 
cuted and  delivered  to  the  defendant,  Sell,  a 
promissory  note  for  the  sum  of  $117.61,  pay- 
able September  15,  1894,  drawing  interest  at 
the  rate  of  10  per  cent  per  annam,  and  to 
secure  the  payment  the  plaintiff  at  the  same 
time  executed  to  the  defendant  a  chattel 
mortgage  upon  certain  crops  of  wheat,  oats, 
barley,  com,  and  flax  wblch  might  thereaft- 
er be  sown  or  planted  during  the  year  1884 
upon  the  land  of  plaintiff,  situate  in  Renville 
county.  Minn.  This  mortgage  provided  that, 
If  the  crops  were  not  propwly  sown,  culti- 
vated, and  cared  for  by  the  mortgagor,  then 
the  mortgagee  might  do  this  work,  and  mar- 
ket the  crops,  and  deduct  the  expense  out 
of  the  proceeds,  and  apply  the  balance 
thereof  to  the  payment  of  the  note  and  mort- 
gage. This  mortgage  also  contained  this 
condlHon:  "If  any  attempt  shall  be  made 
by  said  mortgagor  or  any  other  person  to 
dlqiose  of  or  Injure  said  property,  or  remove 
said  property,  or  any  part  thereof,  from  said 
county  of  Renville,  or  If  said  mortgagor  does 
not  take  proper  care  of  said  properly,  or  tf 
said  mortgagee  shall  at  any  time  deem  him- 


self insecure,  then  thereupon  and  thereafter 
it  sliall  be  lawfid,  and  the  said  mortgagor 
hereto  authorizes  said  mortgagee^  his  exec- 
utors, administntMB,  or  assigns,  or  his  au- 
thorised agent,  to  take  said  im^iwty  wherev- 
er the  same  may  be  found,  and  hold  or  sell 
and  dispose  ot  tbe  same  and  all  equity  of 
rederoption  at  public  auction,  with  notice  as 
provided  by  law,  and  upcm  such  terms  as 
■aid  mor^^gee  or  bis  agent  may  see  fit. 
and  said  mortgagee  may  become  tbe  pur- 
chaser at  said  sale."  The  mortgagor  was 
also,  by  the  terms  of  the  mortgage,  to  re- 
main in  possession  of  the  property  as  long 
as  Its  conditions  were  fnlfllled.  On  the  28th 
day  of  September,  1883.  the  plaintiff,  Dono- 
van, executed  a  second  chattel  mortgage  to 
one  Stoddard  upon  tlie  same  property,  and 
also  upon  nine  hogs  and  one  colt,  to  secure 
the  payment  ot  a  note  for  $175,  of  the  same 
date,  drawing  7  pec  cent  interest  per  annum, 
payable  October  1,  1894,  which  plalntlir  tben 
made  to  said  Stoddard.  No  question  is  made 
as  to  priority  of  Hen  by  reason  of  the  filing 
of  the  second  mMrtgage  a  few  hours  prior 
to  that  of  the  first  mortgage,  but  both  parties 
assume  that  plaintiff's  mortgage  Is,  and  al- 
ways has  beoi,  the  prior  mortgage.  The  de- 
fendant, alleging  that  there  was  a  default 
In  the  conditions  of  said  mortgage,  did  In 
the  month  of  July,  1804,  enter  upon  tbe 
plalntlfTs  premises  where  the  crops  were 
grown,  and  took  possession  of  tbe  wheat,  a 
large  part  ot  which  had  been  harvested,  and 
the  remainder  was  cut  and  harvested  by  tbe 
defendant,  and  the  whole  thereof,  amountiug 
to  about  400  bushels,  was  stdd  by  the  de- 
fendant upon  foreclosure  sale  of  tbe  mort- 
gage for  $184,  and  tbe  entire  proceeds  ap- 
plied to  the  paym«it  ot  tbe  note  and  ex- 
pmees.  While  the  defandant  testlfled  that 
he  deemed  this  indebtedness  Insecure,  not 
only  by  reason  of  the  plalntlir  glvli«  the 
second  mortgage,  but  for  the  reason  that 
proper  care  was  not  taken  of  the  crops  by 
tbe  plaintiff,  yet  it  Is  quite  evident  Hiat  tbe 
principal  ground  for  deeming  the  debt  inee- 
cure  was  the  fact  that  the  ^alntlir  had  given 
a  second  mortage,  which  Included  the  prop- 
erty described  In  the  first  m<Mtgage.  After 
the  sale  of  the  property  by  the  defendant, 
the  plaintiff  brought  this  action  In  conver- 
sion, for  the  value  of  the  wheat,  and  upon 
trial  he  recovered  a  verdict  for  $63.63.  As 
we  understand  the  record,  the  defendant 
was  allowed  tbe  amount  of  his  note  and 
mortgage,  and  the  verdict  was  rendered  for 
the  value  of  tbe  wheat  less  the  amount  of 
the  note  and  mortgage.  The  question,  tben. 
arises  whetber  the  giving  of  tlw  second  mort- 
gage upcm  the  proper^  Included  In  the  first 
was  such  a  violation  of  Its  condltlMis  as  to 
justify  the  defendant  In  deeming  the  Indebt- 
edness insecure,  and  thus  antborlslng  him 
to  take  possessim  of  the  property,  and  sell 
It  undra  foreclosure  proceedbigB.  Gen.  St. 
1S04, 1  414S,  reads  as  ffdlows:  "No  mortgagee, 
nor  any  one  claiming  undOL^hlm,  shall  have 
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any  right,  arbitrarily,  or  without  Jnat  cause, 
based  upon  the  actual  ezistence  of  facts,  to 
declare  any  of  the  conditions  or  stipulations 
of  a  mortgage  broken  prior  to  the  time  of 
default  in  the  payment  of  such  mortgage,  or 
prior  to  the  time  when  the  conditions  of  such 
mortgage  should  be  performed."  This  law 
was  passed  In  1879,  and  was  intended  to  pre- 
Tent  the  heartless  exactions  which  were  fre- 
quently and  arbitrarily  exercised  by  mort- 
gagees deeming  themselves  Insecure,  without 
the  existence  of  any  facta  or  reasonable 
grounds  for  such  belief.  Its  Juat  and  hu- 
mane provisions  have  been  of  great  practi- 
cal l>enefit  to  the  debtor  class  of  this  state. 
While,  the  question  under  consideration  Is 
to  a  great  extent  one  of  law,  yet  the  facts 
Introduced  In  evidence  In  this  case  by  both 
parties  warrant  us  in  thus  briefly  alluding 
to  this  statutory  provision.  This  proceed- 
ing to  foreclose  the  mortgage  was  com- 
menced about  two  months  prior  to  the  ma- 
turity of  the  note  which  It  secured,  and  the 
note  secured  by  the  second  mortgage  was 
not  due  until  two  weeks  after  the  maturity 
of  the  first  note.  There  was  no  attempt  on 
the  part  of  the  mortgagor  to  remove  the 
property,  and  it  does  not  appear  that  the 
giving  of  the  second  mortgage  was  intended 
to  injure  or  defraud  the  mortgagee  or  lessen 
his  security,  nor  was  there  any  attempt 
made  by  the  second  mortgagee  to  enforce 
any  rights  under  his  mortgage.  The  defend- 
ant knew  of  the  execution  of  the  second 
mortgage  the  very  day  It  was  made,  and 
waited  10  months  thereafter  before  he  deem- 
ed his  security  in  danger,  and  this  was  done 
without  a  change  in  the  status  or  condition 
of  the  parties  or  property.  We  are  of  the 
opinion  that  he  acted  arbitrarily,  without 
the  existence  of  any  fia.cts  which  would  con- 
stitute a  reasonable  ground  for  his  deeming 
himself  insecure,  and  that  the  provision  in 
the  mortgage,  viz.  if  he  shall  atttempt  to 
dispose  of  said  property,  was  not,  under  the 
facts  in  this  case,  violated  by  the  mortgagor 
giving  the  second  mortgage.  This  phrase, 
usually  found  in  chattel  mortgages.  Is  to  he 
understood  as  the  doing  of  an  act  by  the 
mortgagor  whereby  he  attempts  to  put  the 
mortgaged  property  beyond  the  reach  of  the 
mortgagee,  or  embarrass  him  in  readily  se- 
curing [K>sses8lon  thereof  In  case  of  default. 
It  must  be  some  act  attempted  by  the  mort- 
gagor to  prejudice  or  Jeopanltze  the  rights 
of  the  mortgagee.  The  second  mortgage  ex- 
pressly provided  that  Donovan  should  re- 
main in  possession  of  the  mortgaged  proper- 
ty, and,  if  be  was  uot  In  default  in  any  of 
the  provisions,  Stoddard  bad  no  right  to  take 
or  interfere  with  the  property  until  after 
Sell's  mortgage  became  due.  There  Is  no 
pretense  that  there  was  any  such  default, 
or  that  Stoddard  ever  attempted  to  exercise 
any  dominion  over  the  mortgaged  property. 
To  hold  that  a  party  may  not  in  good  faith 
give  a  second  mortgage  on  the  same  prop- 
erty In  the  absence  of  any  prohibitory  clause 


In  the  first  mortgage  against  so  doing,  would 
frequently  be  productive  of  great  harm  and 
injustice.  The  order  denying  the  motion  for 
a  new  trial  la  therefore  af&rmed. 


STEBNBRSON  v.  GREAT  NORTHERN 
RY.  CO.  et  al. 
(Supreme  Court  uf  Minnesota.    Apiil  16,  1806.) 

FUADIXO— DSHURBER— AlLBOATIONS  OF  SPBCIU. 

1.  A  demniret  will  only  lie  to  a  whole  plead- 
ing or  to  the  whole  of  a  cause  of  action  or 
defense.  Knoblauch  v.  Foglesone,  38  N.  W. 
360,  38  MiDQ.  469,  followed. 

2.  Held,  that  allegations  of  special  or  conse- 
quential damages  ui  the  intervenera'  oomplainL 
growing  out  ot  the  alleged  prior  wrongful  acts  of 
the  plaintifF,  are  not  statements  of  separate  caus- 
es of  action,  and  therefore  not  demurrable. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court;  Polk  county; 
Frank  Ives,  Judge. 

Action  by  Halver  Steenerson  against  the 
Crreat  Northern  Railway  Company.  Patrick 
Meeban  and  others  intervened.  A  demurrer 
by  plaintiff  to  the  interrenera'  complaint 
was  stricken  out.  and  plaintiff  appeals.  Af- 
firmed. 

A.  A.  Miller,  for  appellant  Henry  W.  Lee, 
for  te^ndents. 

BUCK,  J.  The  appellant,  Steenerson,  c(»n- 
menced  an  action  in  the  district  court  of 
Polk  county  on  the  3d  day  of  August,  1895. 
against  the  defendant  railway  company  to 
recover  the  possession  of  four  car  loads  of 
lumber  then  In  the  possession  of  said  com- 
pany, the  plalntlfT  alleging  himself  to  be  the 
owner  of  the  lumber  The  sheriff  took  pos- 
session of  the  property,  and  held  it  until  It 
was  rebonded  by  the  defendant,  to  whom  tt 
was  then  returned.  The  defendant  railroad 
company  answered,  claiming  a  special  Inter- 
est as  common  carriers  In  the  lumber,  al- 
leglng  that  It  received  tne  lumber  from  the 
Interveners,  P.  &  J.  Meehan,  and  prayed 
that  they  be  made  parties  to  the  action, 
which  was  accordingly  done,  with  their  con- 
sent, and  they  made  and  served  a  com- 
plaint In  Inter\'ention,  in  which,  among  oth- 
er things,  they  claim  to  be  the  owners  of  all 
the  lumber  described  In  the  plaintiCF's  com- 
plaint, and  deny  plaintiff's  right  to  the  pos- 
session of  any  part  thereof.  The  plaintiff  in- 
terposed an  answer  to  the  interveners'  com* 
plaint  except  to  the  seventh  and  eighth  para- 
graphs thereof,  to  which  he  demurred,  and 
the  interveners  then  moved  to  strike  out  the 
demurrer  as  frivolous,  which  motion  was 
granted  by  the  trial  court.  From  this  order 
the  plaintiff  appeals  to  this  court,  and  the 
interveners  move  to  dismiss  the  appeal  upon 
the  ground  that  the  order  is  not  an  appeal- 
able one.  If  the  appellant's  contention  as 
to  his  right  to  demur  is  without  merit,  we 
need  not  discuss  the  Interveners'  motion  to 
dismiss  his  appeal,  because  ~the  result  will 
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be  the  same  as  though  we  Biutalned  the  or- 
der of  the  trial  court'  In  atrlking  out  the 
demurrer.  The  merit  of  the  question  in- 
Tolved  has  been  discus^  by  counsel,  and  It 
can  be  disposed  of  more  satisfactorily  upon 
this  ground  than  upon  any  technicality. 
In  the  serenth  peragrsph  of  the  interveners' 
complaint  it  is  alleged  that  by  reason  of  the 
wrongful  conduct  of  the  plaintiff  In  taking 
and  detaining  the  lumber  the  Interreners 
were  compelled  to  pay  the  defendant  rail- 
road the  sum  of  ^48  as  and  for  demurrage 
tot  the  use  of  its  cars  while  the  same  were 
wrongfully  detained  by  the  plaintiff,  togeth- 
er with  the  charges  for  freight  In  trans- 
porting the  lumber  from  and  to  certain 
points  designated  in  the  complaint  It  is  al- 
leged In  the  Hgbth  paragraph  that  the  in- 
terreners were  compelled  to  employ  attor- 
neys, and  send  them  to  SL  Paul  to  confer 
with  tile  officers  of  the  defendant  railroad 
company  relative  to  the  detention  of  said 
lumber,  and  to  go  to  Crookston  in  person, 
and  with  an  attorney,  In  order  to  obtain  a 
release  of  said  luml>er;  and  that  tbey  were 
put  to  great  trouble,  annoyance,  and  ex- 
pense by  reason  of  the  plaintiff's  said 
wrongful  conduct,  and  damaged  thereby  in 
the  sum  of  91,200.  It  Is  quite  apparent  that 
neither  paragraph  states  a  separate  cause 
of  action  or  defense.  It  Is  an  attempt  on 
the  part  of  the  pleader  to  allege  special  or 
amsequentlal  damages  growing  out  of  the 
alleged  prior  wrongful  acts  of  the  plaintiff,, 
and  not  allegations  of  separate  causes  of  ac- 
tion to  which  a  demurrw  would  lie.  "A  de- 
murror  will  only  lie  to  a  whole  pleading,  or 
to  the  whole  of  a  single  cause  ot  action  or 
defense."  Knobianch  v.  Foglesong,  38  Minn. 
459.  38  N.  W.  860.  If  the  plahitiff  deems 
these  allegations  of  damages  insufficient  or 
Improper,  he  can,  on  the  trial  of  the  action, 
object  to  the  admlsidon  of  any  evidence 
offered  to  sustain  them,  and  tbus  test  the 
question  of  their  materiality.  This  would 
hare  been  a  commendable  practice  in  the 
first  Instance,  rather  than  by  demurring  to 
parts  of  a  cause  of  action,  and  thus  putting 
the  litigants  to  the  expense  and  trouble  of 
appeal  to  this  court  when  his  demnirer  was 
stricken  out  The  order  of  the  trial  court  is 
affirmed. 


STATE  T.  CLEART. 
(Supreme  Court  of  Iowa.    April  7,  ISOfi.) 

JOROR  —  EXAMIS*T10W  —  LlQUOR  NuiSANCB  —  EVI- 
DENCE— Blfpicibnct, 

1.  On  the  examinatioD  of  a  juror  to  as 
flertain  whether  he  was  subject  to  a  challenge 
for  oause,  it  was  not  error  to  sastain  an  objection 
to  the  quefltioD,  "Would  the  fact  that  a  man  had 
been  indicted  raise  in  your  mind  aoy  presump- 
tion of  guilt?" 

2.  As  the  question  was  not  directed  to  the 
flnding  of  the  indictment  aRoinst  defendant,  an 
answer  thereto  would  have  been  immaterial. 

3.  A  conviction  for  maintaining  a  liquor 
nuisance  waa  sustained  by  evidence  that  defend- 


ant, before  commencing  business,  in  conversing 
witi)  others,  gave  them  cause  to  believe  tliat  he 
intended  to  sell  liquor  in  a  box  c:ir  placed  on  a 
certain  lot;  tlutt  while  defendant  was  engased 
In  bn^neas  Id  said  car,  men  bought  and  drank 
beer  there;  that  the  odor  of  beer  came  from  the 
car;  and  that  empty  beer  kegs  were  piled  liehind 
the  car. 

4.  That  th<>  car  was  searched  at  one  time 
without  finding  beer  would  not  show  tiiat  it 
was  not  kept  at  other  times. 

Appeal  from  dlfttrlct  coart,  Gherolcee  coun- 
ty; Scott  M.  Ladd.  Judge. 

The  defendant  was  convicted  of  tbe  crime 
at  nuisance,  committed  by  maintaining  a 
place  In  which  he  k^t  for  sale,  and  sold,  in- 
toxicating liquors  in  violation  of  law.  From 
the  judgment  which  required  him  to  pay  a 
fine  and  costs,  he  appeals.  Affirmed. 

Wm.  Mulraney  and  Claud  M.  Smith,  for 
appellant.  Milton  ttemley,  Atty.  Oeu.,  and 
Jesse  A  Miller,  for  the  State. 

ROBINSON,  J.  1.  While  one  Ames  was  be- 
ing ecamlned  In  regard  to  his  quaUflc^on  to 
act  as  a  Juror,  he  was  asked  this  question: 
"Would  the  fact  that  a  man  had  been  indict- 
ed by  the  grand  jury  raise  in  your  mind  any 
presumption  of  guilt?**  An  Objection  to  tLe 
question  interposed  by  tbe  state  was  sustain- 
ed, and  of  that  ruling  the  appellant  complains. 
It  was  not  erroneous.  The  record  cdiom  af- 
firmatively that  the  juror  was  being  examin- 
ed for  the  purpose  of  ascertaining  wlieiber 
be  was  subject  to  a  challenge  for  cause,  and 
not  with  the  view  of  a  possible  exercise  of 
right  of  peremptory  challenge  But  If 
that  bad  not  been  true,  the  answer  sought 
would  have  been  Irrelerant,  becauw  It  would 
not  have  shown  an  opinion  or  bias  in  rvgard 
to  the  dtfendant.  What  effect  the  flnding  of 
an  Indictment  would  have  upon  tbe  mind  of 
the  Jtuor  in  other  oasos  was  wholly  immate- 
rial. If  the  defendant  detiired  to  know  the 
effect  which  the  flnding  of  the  Indictment  in 
this  case  had  upon  the  Juror,  a  question 
which  called  for  an  answer  in  regard  to  that 
fact  should  bav€  been  ssked. 

2.  While  a  witness  named  Simmons  was 
being  examined,  the  court  said  to  him,  "Ton 
anderstand  that  you  are  under  oath,  do  yon?" 
and  of  that  the  appellant  complains.  The 
wltn«B  was  iMlng  examined  for  the  state, 
and  testified  with  evidpnt  reluctance.  His 
answers  showed  dearly  that  he  was  disposed 
to  equivocate,  and  even  to  testify  falsely,  for 
the  purpose  of  conceallngthe  truth  and  shield- 
ing the  defendant  Tbe  saggestlon  of  the 
court  was  In  the  nature  of  a  caution,  and  was 
justified  by  tbe  conduct  of  the  witness. 

3.  C'omplaint  is  made  of  aUeged  mlttcon- 
duct  of  the  attorney  for  the  state  in  his  argu- 
ment to  the  Jury.  The  only  evidraice  of  mis- 
conduct is  ctmtained  In  an  objection  made  by 
tbe  defendant  Whether  that  ccsTPcUy  rep- 
resents the  statements  of  the  att(n*uey  is  not 
shown.  The  attorney  for  the  state.  In  re- 
sponse to  the  objection,  claims,  In  effect,  tbst 
he  had  only  followed  the  attorney  for  tbe  -de- 
fendant In  maUng  the  statexpeuts  to  which 
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objection  was  made.  If  that  claim  was  well 
founded,— and,  from  tbe  record  submitted  to 
UB,  we  must  presnme  tbat  It  was.— tbe  de- 
fendant cannot  complain  of  wbat  was  said. 

4.  It  is  Insisted  tbat  tbe  evidence  was  Dot 
sufficient  to  autborize  a  convlctiun.  It  ap- 
pears tbot  tbe  defendant  transacted  bn-^Iness 
In  a  box  car  placed  on  a  lot  in  tbe  town  of 
QuItDb7.  Before  be  commenced  business,  be 
conversed  wttb  men  of  tbat  place  with  re- 
gard to  bis  plaus,  and  gave  tbem  sufficient 
cause  to  believe  tbat  be  Intended  to  sell  In- 
toxicating liquors.  Wblle  he  was  en^ged  In 
business,  men  bougbt  and  drank  beer  In  tbe 
car;  tbe  odor  of  beer  came  from  tbe  car;  and 
empty  beer  k'Cga,  to  the  nnmbcr  of  20  or  more 
*  at  one  time,  were  piled  Itehlnd  It.  Tbe  facts 
established  by  tbe  evidence.  Including  tbe 
declarations  of  the  defendant,  show  his  gu'lt 
clearly,  and  bis  conviction  and  puniabment 
were  fully  antbortzed. 

Some  attempt  was  made  to  show  tbat  tbe 
car  was  searched  at  one  time  without  finding 
beer.  Evidence  to  that  effect  was  properly 
rejected.  The  fact  tbat  beer  was  not  found 
in  tbe  car  at  the  date  of  tbe  search  would 
not  tend  to  show  tbat  It  was  not  kept  and 
BoM  therein  at  other  times. 

B.  Questions  to  which  we  have  not  referred 
are  sngRested  by  counsel  for  tbe  appellant. 
We  have  considered  them  all.  but  without 
findlnf;  any  prejudicial  error  In  tbe  proceed- 
ings in  the  district  cou'.t.  The  defendant  was 
plven  a  fair  trial,  tbe  Jury  was  properly  in- 
structed, and  he  has  no  Just  ground  for  com- 
plaining of  the  judgment.  It  Is  therefore  af- 
flrmed 


STATE  T.  HAIX. 

(Supreme  Court  of  Iowa.    April  7,  1896.) 

Criminal  Law— Usb  of  Witnbss  kot  Nambd  ok 
Indiothrst — NoTioB  —  Corroboration  or  Ao- 

COMPLIC8 — LaRCBN  T — I  KaTR  DCTIOS — I N  DICTHBKT 

— ArriDAViT  roH  New  Triai.— Sestbsch. 

1.  A  notice  by  a  connty  attoroey  of  the  in- 
tention tc-  OK  a  witness  whose  name  is  not  on 
the  indictment  is  not  rendered  insuffident  by  the 
fact  that  it  Htates,  as  one  of  tile  facts  expected 
to  be  proved  by  the  witneBSj  that  defendant  stole 
the  property  charged  in  the  indictment  from  a 
certain  place,  the  connection  showing  that  tbe 
word  "Btole"  was  used  in  the  sense  of  taking 
and  carryinK  away. 

2.  The  testimony  of  accomplices  to  the  steal- 
ing of  property  is  sufficieatly  corroborated  by 
other  evidence  that  the  property  was  stolen  and 
secreted  by  some  one.  and  that  shortly  after- 
wards tbe  defendant  and  another  went  to  tbe 
place  whne  it  was  concealed  in  the  night,  witb  a 
team  and  wagon,  with  the  evident  purpose  of  te- 
moving  it 

3.  In  a  prosecution  for  larceny,  the  fact 
that  the  court  does  not  define  grand  and  petit 
larceny  to  the  jury  is  not  prejudicial  error, 
where  the  qntstion  of  the  value  of  the  property 
is  anbnUtted  to  the  jury  by  a  proper  Instruction, 
and  they  find  its  value  to  be  greater  than  the 
limit  of  petit  larceny. 

4.  Under  Code,  9  4302,  providing  that,  when 
an  offense  is  described  in  other  rpspects  with 
mfficient  certainty  to  identify  the  act,  an  er- 
roiieotu  allegation  as  to  tlie  name  of  the  per- 


son injured  Is  not  material,  the  fact  tbat  an 
indictment,  in  naming  the  receivers  of  a  rail* 
way  company,  from  whose  custody  property  is 
charged  to  have  been  stolen,  states  one  of  the 
names  incorrectly,  is  not  fatal. 

5.  An  affidavit  for  a  new  trial  stated  that  de- 
fendant was  prejudiced  by  the  testimony  of  a 
confederate  in  the  crime,  who  was  brought  from 
the  penitentiary  to  testify  for  tbe  state;  that 
neilber  defendant  nor  his  counsel  was  permitted 
to  see  or  converse  with  tbe  wltneas;  that  the 
witness  had  made  certain  statements  whidi 
would  tend  to  impeach  his  testimony,  and  which 
were  unknown  to  defendant  at  the  time  of  the 
trial.  It  further  averred  that  defendant  was 
prevented  from  having  a  fair  trial  by  local  prej- 
udice, of  which  he  was  unaware.  Held,  that  the 
showing  was  insufficient,  there  being  no  claim 
that  defendant  or  his  counsel  attempted  to  see 
or  talk  with  the  witness  named. 

6.  A  sentence  to  imprisonment  for  three 
years  and  nine  months,  on  conviction  of  the  lar- 
ceny of  property  of  tbe  value  of  $23,  will  not  be 
refluced,  where  there  is  evidence  in  the  record 
rendering  it  probable  tbat  the  defendant  was 
concerned  in  other  thefts,  and  was  one  of  an 
organization  for  sudi  purpose. 

Appeal  from  district  court,  Pottawattamie 
county;  A.  B.  ThOTnell,  Judge. 

Indictment  for  larceny.  Verdict  of  guilty 
and  a  judgment  thereon,  from  wblcb  tbe  de- 
fendant appealed.  Affirmed. 

Benjamin  &  Preston,  for  appellant  Milton 
Bemley.  Atty.  Gee.  for  the  State. 

GRANGER,  J.  1.  Tbe  larceny  charged  In 
the  Indictment  to  of  two  kegs  of  brandy,  and 
tbe  testimony  shows  tbat  It  was  taken  from  a 
railway  car  on  tbe  tracks  of  tbe  Union  Ph- 
clflc  Railway  Company,  at  Council  BIufFs. 
From  the  evidence  It  appears  that,  after  the 
brandy  was  taken  from  the  car,  it  was  first 
placed  under  another  car  near  by,  then  con- 
cealed under  a  culvert  near  Seventeenth 
street,  and  afterwards,  the  same  night,  taken 
some  distance  away  to  a  field,  and  concealed, 
with  other  goods,  under  a  hay  barrack,  and 
that  defendant  and  one  Racbwltz  were  arrest- 
ed wben  they  came  witb  a  team  to  remove 
the  property.  On  the  trial  of  the  Indictment 
the  state  used  certain  witnesses  whose  names 
were  not  Indorsed  on  tbe  Indictment,  and  an 
assignment  of  error  brings  In  question  tbe 
sufficiency  of  the  notices  under  which  they 
were  permitted  to  testify.  It  Is  not  Important 
to  set  out  all  the  notices  referred  to,  ljut  we 
will  refer  to  two  of  them.  One,  after  stating 
tbe  name,  residence,  occupation,  etc.,  of  the 
witness,  recited  that  plaintifT  expected  to 
prove  by  said  witness  "tbe  location  of  tbe 
tracks  and  buildings  In  tbe  Union  Pacific 
yard,  in  tbe  vicinity  of  Seventeenth  street. 
In  the  city  of  Council  BIufTs.  Tbe  plaintiff 
will  also  Introduce  and  identify  by  said  wit- 
ness a  plat  of  said  locality  which  they  have 
made."  In  another  notice  it  is  said  that  the 
plalntlfF  exiiects.  by  tbe  witness,  to  "prove 
tbat  tbe  car  or  cars  from  which  the  two  kega 
of  brandy  described  In  the  indictment  were 
stolen  were,  with  their  contents,  In  the  cna- 
tody,  control,  and  possession  of  the  receivers 
of  tbe  Union  Pacific  Railway  on  the  29tb 
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was  stolen."  It  is  thought  by  appellaDt  that 
these  notices  do  not  comply  with  the  require- 
ments of  the  statute,  which  are  that  the 
notices  shall  show  the  substance  of  what  the 
state  expects  to  prove  by  the  witnesses;  and 
a  reference  Is  made  to  State  v.  Kreder,  86 
Iowa.  25,  52  N.  W  658.  In  that  case  the 
facts  expected  to  be  proven  were  stated  as 
follows-  "I  expect  to  prove  by  said  witnesses 
that  the  nuisance  has  been  kept  and  main- 
tained as  charged  In  the  Indictment"  The 
notice  was  held  Insufficient,  and  It  Is  there 
said,  referring  to  the  statute,  "The  provision 
refers  to  the  matter  to  which  the  witness  Is 
expected  to  testify,  and  not  to  Its  legal  effect" 
The  notices  in  this  case  are  a  compliance 
with  the  inile  of  that  case.  In  stating  the  mat- 
ter of  fact  which  it  was  expected  to  prove. 
Particular  attention  Is  called  to  another  of 
the  notices.  In  which  it  is  satd  that  the  state 
expects  to  '^rove  that  yon  and  others  stole 
the  two  kegs  of  brandy  described  In  the  In- 
dictment from  a  car  In  the  yards  of  the 
Union  Pacific  Railway  Company  at  Council 
Bluffs,  Iowa,  on  the  night  of  the  20th  of 
April,  1894,  and  concealed  the  same  near  Lake 
Manawa,  and  also  that  the  two  Icegs  found 
In  a  hay  barrack  near  Manawa  were  and 
are  the  two  kegs  stolen  on  the  night  of  April 
29,  18&4,  by  you  and  others,  and  that  both 
the  said  kegs  were  full  at  the  time  ttiey 
were  so  taken."  It  la  true  that  the  words 
"stole"  and  "stolen"  may  indicate  a  legal 
<ronclusion,  as  distinguished  from  a  fact  to 
which  a  witness  would  be  called  to  testify. 
The  words  are,  however,  often  used  to  express 
the  act  of  taking  and  carrying  away,  and 
the  words  In  the  notice,  associated  as  they 
are  with  other  facts,  clearly  indicate  the  facts 
intended  to  be  proven  by  the  witness.  The 
witness  referred  to  In  this  last  notice  was  a 
confederate  in  the  crime,  and  he  stated  the 
facta  as  to  the  taking  of  the  goods  from  tVe 
car  and  putting  them  under  the  culvert,  and 
then  taking  them  from  there  in  defendant's 
wagon;  that  witness  and  the  defendant  aft- 
erwards went  into  the  tlml>er,  and  unburled 
the  brandy  from  where  It  had  been  buried, 
and  took  It  to  another  part  of  the  town,  etc. 
These  are  but  the  facts  In  detail,  the  sub- 
stance of  which  was  stated  in  the  notice. 
The  notice  clearly  shows  an  intent  to  prove 
that  the  brandy  was  taken  from  a  car  and 
carried  away  for  the  purpose  of  stealing  it 
The  proof  of  such  facts  involved  all  the  de- 
tails of  doing  the  acts. 

2.  Limerick  and  Harris  were  wltnesaes  for 
the  state,  and  accomplices  of  defendant; 
and  It  is  claimed  that  there  is  no  evidence, 
other  than  their  testimony,  tending  to  connect 
defendant  with  the  commission  of  the  crime, 
but  we  think  the  corroboration  Is  abundant 
The  property  was  taken  to  a  field  and  se- 
creted under  a  hay  barrack  by  some  one  or 
more.  The  defendant,  with  Rachwitz.  went 
there  in  the  night  with  a  team,  with  the  evi- 
dent Intention  of  removing  It.  It  was  re- 
cently stolen  property,  and  these  two  men 


had  knowledge  and  the  practical  possession 
of  It  That  the  property  had  been  stolra  and 
secreted  Is  clearly  established.  The  pres- 
ence of  these  men,  in  the  night,  to  secretly 
take  or  look  after  it,  certainly  tended  to  show 
that  they  had  secreted  it,  and  also  that  they 
had  stolen  it;  and.  If  so.  It  would  be  cor- 
roborative of  the  testimony  of  the  acoom- 
plices.  The  fact  of  the  presence  of  the  de- 
fendant where  the  property  was  secreted  Is 
shown  by  the  testimony  of  witnesses  not 
accomplices,  and  Is  not  to  be  doubted.  The 
corroboration  need  only  be  by  circumstantial 
evidence.  State  v.  Miller,  65  Iowa,  60,  21 
N.  W.  181.  It  seems  to  be  appellant's 
thought  that  the  corroboration  must  be  of 
the  particular  fact  or  facts  testified  to  by  ' 
the  accwnplice,  but  that  is  not  the  law.  The 
language  of  the  statute  is,  "A  conviction  can- 
not be  had  upon  the  testimony  ot  an  accom- 
plice, unless  he  be  corroborated  by  such  other 
evidence  as  shall  tend  to  connect  the  def^d- 
ant  with  the  commission  of  the  offence." 
Where  the  offense  is  shown  to  tiave  Iieen 
committed,  and  the  testimony  of  accomplices 
shows  the  defendant  the  guilty  party,  there 
must  be  other  evidence  tending  to  show  the 
fact  that  defendant  did  It.  It  Is  not  neces- 
sary that  there  should  be  corrolioratlon  as  to 
all  material  matters  testified  to,  but  evidence 
tending  to  show  that  any  of  such  facts  are 
true  is  corroboration,  and  the  Jury  is  to  judge 
of  the  weight  of  such  corroborative  evidence. 
State  V.  Allen.  57  Iowa,  431,  10  N.  W.  805; 
Stote  V.  Schlagel,  19  Iowa,  169. 

S.  The  court  did  not,  tn  Its  Instructions, 
define  grand  and  petit  larceny,  bnt  submitted 
to  the  jury  the  Inquiry  as  to  whether  the 
value  of  the  property  exceeded  $20  or  not 
The  court  said  to  the  Jury  that.  If  there  was 
a  reasonable  doubt  as  to  the  value,  it  should 
be  resolved  In  favor  of  the  defendant.  He 
jury  returned  the  value  of  the  property  at 
$23.20.  We  think,  in  view  of  Gie  finding, 
that  there  was  no  prejudice  to  the  defend- 
ant. In  this  connection  It  may  be  said  that 
we  think  the  evidence  is  sufficient  to  suppmt 
the  finding  of  the  jury  as  to  such  value. 

4.  The  Indictment  charges  the  property  as 
being  in  the  possession  and  under  the  control 
of  the  receivers  of  the  Union  Pacific  Rail- 
way, naming  them.  The  real  name  of  one 
Is  Oliver  W.  Ames,  and  in  the  Indictment 
It  Is,  by  mistake,  Oliver  W.  Mink.  The  mis- 
take Is  not  fatal  to  the  Indictment.  lu  other 
respects  It  was  abundantly  certain  to  iden- 
tify the  act,  and  in  such  a  case  an  erroneous 
allegation  as  to  the  name  of  the  person  In- 
jured, when  the  offense  Involves  such  an 
injury,  is  not  material.  Code,  {  4302;  State 
v.  Emmons.  72  Iowa,  265,  33  N.  W.  672. 

5.  To  the  motion  for  a  new  trial  is  an  afB- 
davlt  of  the  defendant,  In  which  he  states 
that  he  was  prejudiced  by  the  testimony  of 
one  Limerick,  who  was  a  confederate  in  the 
crime,  and  a  witness  for  the  state  on  notice 
served,  which  notice,  as  to  its  legal  sufficien- 
cy, we  have  considered.   It/appears  from  the 
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afBdATlt  that  Llmertck,  aince  tOxaOf  »ttee 
tblB  IzKUctment  was  retarnecl,  has  been  In 
the  penitentiary  at  Ft  Madison,  where  de- 
fendant could  not  aee  him;  that  when 
brought  back  to  be  a  witness  be  was  In  the 
Jail,  and  nether  defendant  nor  bis  counsel 
were  permitted  to  see  or  converse  with  him. 
It  recites  threats  made  by  Llmwlck  In 
March,  1895,  to  smd  defendant  to  the  peni- 
tentiary; that  lilmerlck  had  said  that  defend- 
ant was  not  concerned  in  stealing  the  brandy 
mentioned  In  the  Indictment,  bat  that  be  was 
going  to  swear  that  defendant  was  concerned 
In  the  stealing;  that  this  was  said  to  one 
Cupi^,  and  that  defendant  did  not  learn  of  it 
until  after  the  trial;  and  that  It  conld  be 
proven  on  another  trial  Xt  farther  states 
tbat  a  strong  prejudice  existed  against  him 
In  Conncil  Bluffs  at  the  time  of  the  trial,  but 
not  then  known  to  blm.  The  affidavit  also 
states  tbat  defendant  did  not  have  a  fair 
trial,  because  of  prejudice;  that  two  of  the 
jurors  living  away  from  Council  Bluffs,  be- 
yond the  prejudice,  stood  for  his  acquittal 
for  45  hour*.  There  Is  no  claim  that  there 
was  an  effort  by  either  the  defendant  or  his 
attorneys  to  se*.  and  talk  with  Limerick 
when  brought  back  for  the  trial.  In  some 
respects  this  affidavit  is  a  statement  of  con- 
clusions based  on  information,  rather  than 
personal  knowledge,  and  in  some  instances 
mere  hearsay  statements.  Carefully  consid- 
ered, the  affidavit  is  a  feeble  showing  for  a 
new  trial.  There  Is  nothing  in  It  to  justify 
us  in  disturbing  the  holding  of  the  district 
court  on  the  question. 

6.  The  sentence  was  to  three  years  and 
nine  months  In  the  penitentiary,  at  hard 
labor,  and  there  was  a  judgment  for  the 
costs.  It  Is  urged  tliat  the  judgment  Is  ex- 
cesiMve.  Viewed  alone  In  the  light  of  the 
particular  articles  taicen,  we  might  think  so. 
But  the  record  shows  that  on  the  night  of 
the  tbeft  in  question  other  articles  were  also 
stolen  by  the  party,  and  there  Is  much  in  the 
record  to  show  that  he  was  one  of  an  organ* 
ization  for  such  purposes.  His  guilt  Is  be- 
yond question,  and  the  Jwlgmrat  must  stand 
affirmed. 


STATE  v.  PATTY. 

(Sopremo  Court  of  Iowa.    April  7,  1896.) 

Falsi  FRBTe?ittBS — Hbaxino  or  "Profsrtt." 
Under  Code,  S  45.  subds.  9,  10,  making 
the  word  "property"  embrace  real  and  personal 
property,  and  including  under  personal  property 
**evidencf>B  of  debt,"  a  nonnegotiable  draft  drawn 
on  an  insiuvnce  company  by  its  anthorized  ad- 
juster, in  settlement  of  a  claim,  subject  to  the 
company's  approval,  is  "property,"  wllhin  Code, 
%  4€^3.  punishing  any  person  who  obtaioa  mon- 
ey, goods,  or  property  false  pretenses,  thoagb 
rucb  draft  be  never  approved  or  accqited. 

Appeal  from  district  court,  Powshiek  coun- 
ty; A.  R.  Dewey,  Judge. 

Defendant  was  indicted  for  the  crime  of 
cheating  by  false  pretenses.  At  the  dose  of 


the  testimony  for  the  state  the  defendant 
moved  the  court  to  direct  a  verdict  of  not 
gnfltr.  The  motion  was  sustained,  and  the 
state  appeals.  Reversed. 

Milton  Remley,  Att7.  Gen.,  and  J.  P.  Ly- 
man, for  the  State. 

DKEMER,  J.  The  indictment  accuses  the 
defendant  of  having  obtained  from  one  F. 
C.  Overton,  as  agent  of  the  State  Insurance 
Company,  a  draft  for  the  sum  of  $350,  by 
falsely  representing  to  him  (Overton)  that 
certain  horses  which  were  covered  by  pol- 
icies of  insurance  Issued  by  the  State  in- 
surance Company,  and  which  horses  had 
been  destroyed  by  flre,  were  of  a  certain 
age,  weight,  and  sonndneM,  whereas.  In  truth 
and  in  fact,  the  said  representations  were 
false  and  untrue,  and  were  well  known  by 
said  defendant  to  be  false  and  untrue  at  the 
time  he  made  them.  The  evidence  adduced 
in  support  of  the  Indictment  tended  to  show: 
TiuLt  defendant  held  policies  of  insurance 
on  his  horses,  which  had  t>een  issued  by 
the  State  Insurance  Company.  Tbat  the 
horses  were  destroyed  by  flre  during  the  life 
of  the  policy  covering  the  same.  That  F. 
O.  Overton  was  the  adjusting  agent  of  the 
insurance  company,  and  as  such  he  called 
upon  defendant  for  thfe  purpose  of  ascer- 
taining the  extent  of  and  settling  the  amount 
of  the  loss.  Tliat  defendant  then  and  there 
represented  that  bis  horses  were  of  a  cer- 
tain age,  were  each  and  all  without  blemish, 
and  were,  with  some  other  small  items  of 
proi»erty.  worth  the  sum  of  |350.  That  the 
representations  were  false  and  untrue,  In 
this:  that  the  horses  were  not  of  the  ages 
represented,  but  were  in  fact  much  older; 
that  they  were  not  sound  and  free  from 
blemish,  but  were  diseased,  lame,  and  blind, 
and  were  not  worth  to  exceed  the  sum  of 
$90.  Tbat  on  the  strength  of  defendant's 
representations,  and  believing  In  the  truth 
thereof,  Overton  issued  and  delivered  to  de- 
fendant an  Instrument  in  writing,  of  which 
the  following  Is  a  copy:  "No.  1,025.  Iowa 
State  Insurance  Company.  The  Oldest  Com- 
pany In  State.  Incorporated  1855.  $350.  Dea 
Moines,  lo.,  Apr.  5,  1894.  Pay  to  the  order 
of  B.  E.  Patty  three  hundred  fifty  dollars. 
In  full  for  loss  and  damage  under  policy 
Nos.  45.451-51.819,  according  to  proofs  this 
day  made  and  sworn  to,  subject  to  the  ap- 
proval of  the  board  of  directors.  Not  nego- 
tiable. To  Iowa  State  Insurance  Co.,  Keo- 
kuk, Iowa.  F.  C.  Overton,  Adjr."  On  the 
face  of  this  instrument  appears  the  follow- 
ing: "Protested  for  nonpayment  April  28th, 
1894.  C.  C.  Collier.  Notary  Public."  On  the 
back  of  said  Instrument  appear  indorsements 
as  follows;  (1)  "E.  E.  Patty."  (2)  "Pay  to 
the  order  of  Davenport  National  Bank  for 
collection  for  account  of  Citizens'  Bank.Grln- 
nell,  Iowa.  M.  Snyder.  Prest."  (3)  "For  col- 
lection for  account  of  Davenport  National 
Bank,  Davenport,  Iowa.  D.  Bawden,  Cash." 

The  defendant's  motion  was  baaed  upon 
Digitized  by  LaOOQ  IC 
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the  foUowIng  grotincla:  "First  The  testtmo 
07  is  not  BUffldent  under  the  lav,  to  sustain 
a  Terdlct  of  gulltr.  S«cond.  The  testimony 
falls  to  show  that  the  defendant  obtained 
anything  of  value  from  the  Insurance  com- 
pany, as  stated  In  the  indictment,  for  the 
reason  that  the  undisputed  testimony  shows 
that  the  alleged  draft  alleged  to  hare  been 
obtained  by  the  false  pretenses  Is  a  nunne- 
gotlable  Instrnment  There  Is  no  proof  that 
said  draft  has  been  approved  by  the  board 
of  directois  of  said  Insurance  company,  and 
said  draft  so  states  upon  lis  tttcst  that  pay- 
ment thereof  is  subject  to  the  approval  of 
the  board  of  directors  of  said  Insurance  com- 
pany, and  there  la  no  proof  that  said  board 
has  ever  approved  the  payment  of  said  draft 
Third.  The  undisputed  tratlmony  falls  to 
show  any  false  representations  on  the  part 
of  the  defendant  made  to  the  insurance  com- 
pany, which  representations  caused  them  to 
part  with  the  alleged  draft  Fourth.  The  nn< 
disputed  tesUmony  shows  that  the  state- 
ments made  by  the  defendant,  B.  B.  Patty, 
to  Overton,  adjuster  of  the  Insurance  com- 
pany, were  mere  egressions  of  (pinion,  and 
not  statements  of  existing  facta." 

The  statute  under  which  the  Indictment 
was  found  Is  as  follows:  "If  any  person 
designedly  and  by  false  pretenses  or  by  any 
privy  or  false  token,  and  with  Intmt  to  de- 
fraud, obtain  from  another  any  money,  goods 
or  other  property;  or  so  obtain  the  signature 
of  any  person  to  any  written  Instrument 
the  false  making  of  which  would  be  punish- 
ed as  forgery  he  shall  be  punished,"  etc. 
Code,  I  4073.  The  statements  regarding  the 
value  of  the  animals  would  not,  as  a  general 
rule,  be  such  as  to  Justify  a  prosecution  for 
the  crime  charged.  But  It  Is  clear  that  the 
r^resentations  as  to  the  age  and  soundness 
of  the  horses  were  statements  of  fact  upon 
which  the  adjuster  might  rely,  and,  if  false, 
were  Buffi(^ent  in  law,  to  predicate  the 
crime  charged  upon  tliem.  This  question  re-' 
mains,  however,  did  defendant  by  means  of 
these  false  representations,  obtain  from  Ov- 
erton any  money,  goods,  or  other  property? 
The  Indictment  docs  not  charge  that  he  ob- 
tained Overton's  signature  to  the  written 
instrument  If  It  did,  we  would  have  no 
doubt  of  the  error  of  the  court  The  ques- 
tion here  Is,  Is  the  draft  before  Its  approval 
by  the  board  of  directors  of  the  Insurance 
company,  "goods  or  other  property,"  within 
the  meaning  of  the  statute  quoted?  It  is 
well  settled  at  common  law  that  bonds,  bills, 
or  notes  having  no  Intrinsic  value,  and  not 
Imparting  any  property  In  possession,  but 
only  the  evidence  of  property,  could  not  be 
stolen  or  embezzled.  And  It  Is  equally  well 
settled  that  the  acquirement  of  such  Instru- 
ments by  false  pretenses  was  not  a  crime; 
at  least  i^ot  punishable  until  the  money  or 
property  called  for  thereby  was  reduced  to 
possession.  But  our  Code  provides  that  the 
word  "property"  Includes  personal  and  real 
proper^;  and  the  words  "personal  proper- 


tf*  budnde  money,  goods,  ehatteta,  evidences 
of  dtfbt,  and  things  In  actlML  Code,  i  45, 
subd.  A,  la  Under  this  sectton.  we  have 
hdd  that  a  draft  against  the  government 
upon  which  an  action  could  not  be  brooght, 
and  which  had  not  be  Indorsed  by  the  payee, 
was  property,  under  a  statute  which  punish- 
ed the  embe^ement  of  "money  or  property 
of  another."  State  v.  Orwlg,  24  Iowa,  102. 
There  is  no  doubt  but  that  the  Instrument 
in  question  would  be  the  subject  of  laseeny, 
under  the  broad  terms  of  the  statute  de- 
fining such  crime.  The  statute  under  consid- 
eration punishes  an  act  which  Is  Undred  to 
larceny  and  embesalement  and,  In  seeUng 
for  the  meaning  of  the  word  "property"  In 
the  statute  with  reference  to  cheating  by 
false  pretenses,  we  may  well  look  to  tiie  Ju- 
dicial Interpretation  of  like  words  appearing 
In  the  statutes  defining  simllu'  statutory 
dimes.  It  is  said,  however,  that  as  the  la- 
sbiuient  was  subject  to  the  approval  of  the 
board  of  directors  of  tiie  Insurance  compa- 
ny, and  vns  never  e^tessly  aniroved  or  ac- 
cepted by  them,  It  bad  no  value.  This  con- 
tention ignores  the  thought  however,  that 
the  Instrument  as  between  the  defendant 
and  the  insurance  company.  Is  an  evidence  of 
debt  although  never  accepted  or  approved. 
It  was  given  by  the  duly-accredited  adjuster 
of  the  company  to  the  d^endant  In  a  set- 
tlement  between  them,  as  evidence  of  the 
amount  of  his  loss,  and  was  an  ord»  on  the 
Insurance  company  to  pay  the  same.  True, 
it  was  nfmnegotlable,  and  was  subject  to  the 
approval  of  the  board;  but  It  was  none  the 
less  prima  fade  evidence  of  the  amount  due 
the  defendant  ^ven  after  an  adjustment  of 
the  loss  by  an  agent  with  authority.  The  de- 
livery ot  the  paper  to  the  defendant  and  its 
transfer  and  negotiation  by  him,  are  craced- 
ed.  8o  that  none  of  these  questions  are  in- 
volved. We  reach  the  conclusion  that  tlie 
Instrument  obtained  from  Overton  was  pn^ 
erty,  and  ttiat  the  case  should  have  gone  to 
the  Jury.  As  bearing  upon  the  question  pre- 
sented, see  State  v.  House,  56  Iowa.  466,  S 
N.  W.  307;  -State  v.  Thatcher.  35  N.  J.  lAw, 
445;  State  v.  Porter,  75  Mo.  171;  PoofSa  v. 
Reed,  70  Cal.  529.  11  Pac.  676;  People  v. 
Stone,  9  Wwd.  1S2;  People  v.  Galloway,  17 
Wend.  54a  As  the  status  at  the  case,  so  tar 
as  the  defendant  is  concerned,  cannot  be  af- 
fected by  anything  we  may  do,  we  simply 
reverse  it  In  order  to  establish  a  correct  rule 
of  law.  Reversed. 


STATB  V.  HARRIS, 
(Supreme  Conn  of  Iowa.    April  7,  1896.) 
Cbihinil  Law— EviDBSOB— Reabosabls  Docbt— 
Character  of  Withsss— Bobbbut— FosaBSSiox 
OT  Stole!t  O-oods— Nbw  Tbial— Appeal— As- 
BioKMBST  or  Brrob. 

1.  Instructiona  to  the  iniy  that  if,  after 
hearing  all  the  evidence,  their  minds  were 
brought  to  the  brilef  in  uw  defeodant's  gaUU 
tiiey  may  be  said  to  have  no  reasonable  doubt 
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and  ■hoold  coorict,  but  if.  after  weighing  all 
the  erldeBce,  their  m'mds  should  be  in  a  condition 
of  oncertainiy,  they  might  be  said  to  have  reason- 
able doubt,  in  which  case  their  verdict  should 
be  "Not  guilty,"  and  that  a  realBosable  doubt 
is  one  that  arises  reasonably  from  the  evi- 
dence, was  not  prejudicial  to  defendant. 

2.  Where  defendant  testified  in  his  own 
behalf,  and  the  court  charged  the  jury  that  in 
considering  what  weight  should  be  given  to  his 
testimony  thoy  might  consider  his  interest  in 
the  case,  and  also  consider  the  evidence  offered 
of  bad  moral  character,  aoch  iDstraction, 
joiiied  with  the  further  itatement  that  defend- 
ant should  be  presumed  to  be  innocent  until 
the  evidence  offered  should  convince  them  be- 
yond a  reasonable  doubt  that  he  was  guilty,  is 
proper,  and  in  no  way  denies  the  defendant  the 
presumption  of  innocence  which  the  law  creates. 

3.  In  an  indictment  for  robbery,  where  there 
was  no  direct  evidence  to  connect  defendant  with 
the  crime,  bat,  among  other  arcumstancea,  it  was 
shown  that  be  had  the  stolen  property  in  his  poe- 
scssioD  the  following  morning,  and  that  hie  ex- 
planations of  the  possession  were  contradictory, 
it  was  not  error  to  charge  that  the  possession  of 
the  fruits  of  a  crime  recently  afteV  the  crime  is 
committed,  if  unexplained,  becomes  a  strong  dr- 
cumstaiice  of  giiilt 

4.  Newly-discovered  evidence  is  not  suffi- 
cient to  authorize  a  new  trial  in  a  criminal  case. 

5.  Where  it  is  assigned  as  error  that  the 
judge  did  not  caution  the  jury  when  it  was  per- 
mitted to  separate  during  the  trial,  as  provided 
by  Code,  §  4435,  such  omission,  being  within 
the  knowledge  df  the  trial  court,  idioaid  liave 
been  set  out  in  a  UU  of  aceptions  properly  au- 
thenticated, and  the  assignment  will  not  be  con- 
sidered when  supported  only  by  affidavits  not 
made  part  of  the  record. 

Appeal  from  district  coDrt,  Lee  coimtr;  A. 
J.  McCaiy,  Judge. 

Hie  defendant  was  competed  of  the  crime 
of  robbery,  and  from  the  Judgment  which  re- 
quired him  to  be  ImprisiHied  In  the  state 
penltentlar7  at  Ft  BlaiUson  at  hard  labw  for 
the  term  of  three  years,  and  to  pay  the  costs, 
tie  appeals.  Affirmed. 

Watson  A  Wet>er,  for  appellant.  Uilton 
Beml^.  Atty.  Gen.,  for  the  State. 

ROBINSON.  J.  The  indictment  charges 
that  the  robbery  alleged  was  committed  on 
the  0th  day  of  NoTember,  1804,  by  striking 
and  putting  in  fear  one  Arnold  Treuthardt, 
and  by  stealing  from  his  person  and  carrying 
away  a  gold  watch  and  chain  of  the  value  of 
$20.  Treatbardt  testified  that  In  the  even- 
ing of  the  day  specified  he  was  hit  upon  the 
back  of  bis  head  by  a  person  unknown  to  him. 
and  that  a  watch  and  between  six  and  eight 
dollars  In  money  were  taken  from  him.  No 
one  saw  the  robbery,  and  the  evidence  upon 
which  the  defendant  was  convicted  was  cir- 
cumstantial. The  watch  was  in  his  posses- 
don  In  the  morning  next  following  the  rob- 
bery, and  a  few  days  later  he  transferred  It 
to  one  Kennedy.  He  tM  different  and  con- 
flicting stories  In  regard  to  the  ownmhlp  of 
the  watch  and  the  source  from  which  be  ob- 
tained ft  He  claimed  on  the  trial  that  he  re- 
ceived It  from  Harry  Marsh  the  morning  of 
November  10th»  and  there  Is  evidence  which 
t«ids  to  eonoborate  thla  claim,  although  It 
was  denied  Marsh. 

1.  The  first  Instruction  to  the  Jury  given  by 


the  court  set  out  the  offense  charged  by  the 
indictment  The  second  instruction  Is  as  fol- 
lows: "(2)  To  this  charge  the  defendant 
pleads  not  guilty.  This  plea  puts  In  issue  ev- 
ery material  fact  Involved  in  the  crime  char- 
ged, and  before  you  can  convict  the  defend- 
ant the  state  must  establish  beyond  a  rea- 
sonable doubt  the  guilt  of  the  defendant 
That  Is,  It,  after  bearing  the  evidence  of  aU 
the  witnesses,  your  minds  are  brought  to  the 
belief  in  the  defradant's  guilt,  then  you  may 
be  said  to  have  no  reasonable  doubt,  and  if 
you  BO  find  from  the  evidence  you  shonld  And 
the  defendant  guilty;  but  If,  after  weighing 
all  the  evidence,  your  minds  should  be  In  a 
condition  of  uncertainty,  than  you  may  be 
said  to  have  a  reasonable  doubt  and  in  that 
case  your  verdict  should  be  'Not  guilty.' " 
The  appellant  complains  of  this  Instmctloa 
for  various  reasons,  the  first  of  which  Is  that 
It  uKes  the  word  "fact"  as  the  equivalent  of 
"allegation."  The  use  made  of  the  word  was 
iU3t  accurate,  but  the  meaning  which  was  in- 
tended .to  be  conveyed  is  reasonably  certain, 
and  prejudice  could  not  have  resulted  from 
the  error.  A  more  serious  question  arises 
from  the  definition  of  a  reasonable  doubt 
which  is  contained  In  the  tmtruction.  That 
states,  in  effect,- that  if  the  evidence  creates 
In  the  minds  of  the  Jurors  a  belief  In  the  de- 
fendant's guilt,  they  would  not  have  a  rea- 
sonable doubt  that  he  was  guilty.  Tliat  is 
not  necessarily  true.  It  Is  said  tliat  "belief 
admits  of  all  degrees,  from  the  slightest  sus- 
picion to  the  fullest  assurance."  Webst.  Int 
Diet  A  person  may  entertain  a  bell^  In  re- 
gard to  a  matter  which  Is  not  sufficiently  firm 
to  exclude  all  reasonable  doubt.  Bat  the 
statement  to  which  we  have  referred  is  quali- 
fied by  what  follows.  It  is  said.  In  substance, 
that  If,  after  welgliing  all  the  evidence,  the 
Jttrors  are  not  certain- that  the  defendant  Is 
guilty,  they  would  hare  a  reasonable  doubt 
as  to  his  guilt;  and  the  next  Instructloo  states 
that  "a  reasonable  doubt  means  a  doubt  which 
arises  reascmably  from  the  evidence,  and  is 
not  a  captious  doubt,  or  a  doubt  which  is 
raised  as  an  excuse  or  opportunity  to  raise  a 
discussion  from  unimportant  and  Immaterial 
or  trivial  evidence."  W^ltb  these  modifica- 
tions, the  error  In  the  definition  pointed  out 
could  not  have  been  prejudicial. 

2.  The  defendant  testified  as  a  witness  for 
himself,  and  the  court  charged  the  Jury  as 
f<^lows:  "The  defendant  has  the  right  to  tes- 
tify in  his  own  behalf,  and  he  has  availed 
himself  of  that  privilege.  Tbe  character  of 
the  defendant  as  a  witness  lias  been  attacked, 
and  evidence  offered  tending  to  show  hla 
moral  character  is  bad.  Yon  have  a  right  to 
consider  his  evidence,  but  you  have  also  the 
right  In  determining  what  weight  you  give 
to  the  evidence,  to  consider  his  interest  in 
the  case,  the  temptation  to  shield  hlms^ 
from  the  consequences  of  crime.  Also  yon 
may,  in  that  connection,  consider  the  evidence 
offered  tending  to  show  his  bad  moral  char- 
acter, and  give  to  the  evidence  Just  such 
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wetgbt  aa  7on  mar  think  the  same  entitled  to." 
It  la  urged  against  this  Instrnction  that  it  as- 
sumes that  the  defendant  is  guilty  ot  the 
crime  charged,  and  denies  htm  the  presump- 
tion of  Innocence  which  the  law  creates.  But 
the  ImtructioD  must  be  read  In  connection 
with  other  portions  of  the  charge,  and  when 
that  Is  done  it  appears  that  the  objection  is 
not  well  founded.  The  jurors  were  instructed 
that  the  defendant  was  presumed  to  be  inno- 
cent until  the  evidence  submitted  for  the  state 
should  convince  them  beyond  a  reaswaUe 
doubt  tb&t  he  was  guilty. 

5.  The  seventh  Instruction  was  as  follows: 
"The  possession  of  the  fmita  of  a  crime  re- 
cently after  the  crime,  if  unexplained  to  the 
satisfaction  <^  the  jury,  becomes  a  very  strong 
circumstance  of  guilt  In  this  case  the  wit- 
ness Arnold  Treuttaardt  was  knocked  down 
and  robbed  on  the  streets  of  Ft.  Madlscm  the 
night  ct  NoT«nber  8.  1894.  The  defendant 
is  seen  next  day  with  the  watch,  and  gives 
his  explanation  of  his  possesion.  A  few  days 
later  he  gives  other  ezplanatlraiB  of  Us  pos- 
session,  and  in  his  testimooy  here  on  the 
stand  e^res  bis  explanati<Hi.  The  witness 
Marsh,  ftom  whom  he  datms,  personally  tes- 
tifies, denying  his  having  the  watch;  and  it 
Is  for  you  to  consider  all  these  matters  and 
determine  whether  the  defendant  has  explain- 
ed bis  possession  of  the  watch  In  such  a  way 
as  to  raise  a  reasonable  doubt  In  yonr  mind  as 
to  his  ffoiit.  If  he  has  not,  then  the  law 
makes  that  possession  a  very  stnmg  preeump* 
tion  of  guUt,  and  very  Justly  so,  for  the  rea- 
son that  any  one  getting  property  honestly 
can  usually  presmt  ample  proof  of  it."  TtdB 
Instnictimi  is  criticised  on  the  ground  that  the 
presumption  of  guilt  arising  from  the  posses- 
sion ctf  property  recently  stolen  applies  to 
cases  at  larcoiy,  and  that  It  does  not  apply 
where  a  robbery  is  Invc^ved.  The  instruc- 
tion must  be  construed  In  cbnnectlcm  with  the 
fbcts  In  the  case.  That  Treuthardt  was  rob- 
bed as  be  claimed  was  shown  without  con- 
flict In  the  evidence,  and  it  is  not  denied  that 
the  defendant  was  in  possession  of  the  watch 
the  next  morning,  and  that  he  made  contra- 
dictory statements  In  r^rd  to  it.  Certainly, 
under  these  drcumstances,  his  possession,  un- 
«p]ained.  tended  strongly  to  show  that  he 
was  KUllty  of  the  robbery.  As  applied  to  the 
facts  in  the  case,  the  instruction  was  not  er- 
roneous. 

4.  It  Is  said  that  the  verdict  was  cratrary 
to  the  evidence.  We  have  read  the  eridfflce 
with  care,  and  conclude  that  It  was  sufficient 
to  authorize  the  verdict.  Certainly  we  should 
not  be  authorized  to  disturb  the  verdict  for 
lack  of  evidence.  Portions  of  the  charge  to 
which  we  have  not  Bpeclfleally  referred  are 
criticised.  It  is  undoubtedly  true  that  the 
charge  Is  not  in  all  respects  accurate,  but, 
when  considered  as  an  entirety,  and  applied 
to  the  facts  In  this  case,  It  Is  without  errw 
that  could  have  been  prejudicial  to  the  de- 
fendant 

6.  The  defendant  ccHnplalns  of  the  action  of 


the  court  in  overruling  his  motion  for  a  new 
trIaL  The  grounds  of  the  motion  liulsted  up- 
on in  this  ccmnectlon  are  that  material  evi- 
d^ce  had  be«i  discovered  after  the  canse 
was  submitted  to  the  Jury,  and  that  the  court 
failed  to  caution  the  Jury  when  it  was  per^ 
mitted  to  separate  during  the  trial,  as  re- 
quired by  section  4485  of  the  Code.  It  is  only 
necessary  to  say  In  regard  to  the  first  ground 
that  newly-dlscor^Kd  evidence  is  not  suffl- 
dent  to  authorize  a  new  trial  In  criminal 
cases.  The  evidence  to  sustain  the  seccHid 
ground  was  in  the  form  of  affidavits  only,  and 
it  is  not  shown  that  they  wwe  made  a  part 
of  the  record.  But  they  are  not.  In  any  event, 
competent  evidence  of  the  facts  to  whidi  they 
relate.  The  allegM  omissions  were  within 
the  knowledge  of  the  trial  court,  and,  if  the 
statements  in  regard  to  them  are  true,  tbey 
should  have  been  set  out  In  a  bill  of  excei>- 
tions  propeily  authenticated.  Raybnm  v. 
Hallway  Co.,  74  Iowa,  041,  36  N.  W.  606.  and 
88  N.  W.  520.  As  that  was  not  done,  we 
must  presume  that  the  court  ^scbai^ed  Its 
duty  in  admonishing  the  Jury  as  required  by 
the  statute.  We  find  no  sufficient  ground  for 
disturbing  the  Judgment  ct  the  district  court, 
and  it  is  affirmed. 


STATE  T.  PHILPOT. 
(Supreme  Goun  of  Iowa.    April  7.  1886.) 

Raps— JUROB— COMPBTBSOT— RSHAHKS  or  COCKT 
— IMPBAOBIKO  BVIDBNCB— iMSTBDOnOirS. 

1.  A  juror  who  heard  put  of  the  e'vidence 
and  of  the  argameot  on  the  trial  of  one  who  was 
jointly  indicted  with  defendant  is  not  disqualified 
to  serve  as  juror  on  the  trial  of  defendant 

where  he  says  he  has  no  opinion  as  to  the  guilt 
of  accused. 

2.  A  nitness  who  was  jointly  indicted  with 
defendant  for  rape  testlfiea  that,  while  he  and 
defendant  were  at  a  certain  picnic,  prosecutrix, 
who  was  a  straDger  to  them,  approached  and  ad- 
dressed them;  that,  shortly  aftwwarda,  witneaa 
asked  her  if  ahe  did  not  wish  to  take  a  ride,  to 
which  she  assented;  that  he  then  asked  her  if 
she  would  aubmlt  to  sexual  intercourse,  and  she 
said  she  would;  that  the  three  drove  to  a  cer- 
tain place,  where  prosecutrix  voluntarily  aligfat- 
ed,  and  defendant  and  witness  had  intercourse 
with  her.  On  cross-examination,  witnesa  was 
asked  if,  on  the  da^  of  the  nicnic,  he  did  not 
ask  a  certain  person  if  he  could  not  inform  them 
(defendant  and  witness)  where  they  could  obtain 
sexual  intercourse.  The  question  was  objected 
to  by  defendant.  The  court,  after  overrulinft  the 
objection,  aaid:  "This  witness  has  already  tes- 
tified that  be  was  himself  seduced,  practicaiiy, 
according  to  his  testimony;  that  this  lady  In- 
vited him  out,  or  sometblDg  to  that  efFeet.  Now, 
if  it  can  be  shown  on  cross-examination,  or  hj 
asking  him  impeaching  questions,  that  this  wit- 
ness went  there  for  this  spedfic  purpose,  it  is  a 
contradiction  of  his  testimony."  Beld,  that  the 
remarks  of  the  court  were  prejudicial,  as  the 
effect  of  the  testimony  was  solely  for  the  jury, 
and  tbat  it  was  for  the  jury  to  say  whether  the 
evidence  was  susceptible  <mj  of  the  construc- 
tion given  to  It  by  the  court. 

3.  The  question  propounded  to  the  witness 
was  a  proper  one,  as  the  answer  would  tend  to 
siiow  the  purpose  of  the  witness  in  going  to  the 
picnic  grounds,  aod  his  object  in  meetmg  tlie 
prosecutrix. 

4.  Testimony  of  a  witness,  in  rebuttal,  that 
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defendant  aaked  him  if  he  (wttoeM)  eonld  pnt 
tbom  (defendaDt  and  hii  co-defendant)  onto  a  girl 
on  the  grounds  with  whom  they  could  have  sex- 
ual intercoUTse,  was  proper  for  the  purpose  oi  im- 
peaching defendant. 

5.  An  instruction  that  where  there  is  carnal 
knowledge,  and  no  consent  Is  directly  or  infer- 
entially  shown,  there  is,  in  the  act  itself,  all  the 
force  necessary  to  constitute  the  crime  of  rape, 
is  Dot  approved,  as  its  tendency  was  to  place  the 
burden  of  showing  consent  iqion  defenaant, 

6.  On  a  trial  for  rape  the  jury  may  consid- 
er the  mental  capacity  of  lUKMecutrix,  hvr  age, 
and  her  demeanor,  as  exhibited  during  the  trial. 

Appeal  from  district  court,  Taylor  conntr; 
H.  M.  Towner,  Judge. 

Defendant  was  Jointly  Indicted  with  one 
MeMlle  Philpot.  his  cousin,  for  the  crime 
of  rape.  MdvUle  was  first  tried,  and  ac- 
quitted. Defendant,  upon  bis  trial,  was 
convicted  of  the  crime  of  an  assault  with 
intent  to  Commit  rape,  and  was  s«itenced 
to  the  penitentiary  for  the  term  of  five  years. 
He  appeals.  Rerersed. 

^Maxwell  &  Winter,  for  appellant  Milton 
Remley,  Atty.  Gen.,  W.  M.  Jackson,  Co. 
Atty.,  and  Jesse  A.  AliUer.  for  the  State. 

DEEMER,  J.  Defendant  and  hla  cousin 
met  the  prosecutrix,  a  young  woman  about 
19  years  of  age,  by  the  name  of  Mary  A, 
Winalow,  at  a  picnic  which  was  being  held 
in  a  grove  in  Taylor  county,  Iowa,  on  the 
30th  day  of  August,  1884.  At  the  request 
of  defendant  or  his  companion,  they  all  en- 
tered a  buggy  belonging  to  the  men,  and 
drove  south  from  the  picnic  grounds,  on 
the  highway,  and  from  there  turned  Into  a 
clump  of  bushes  or  thick  tlmt>er,  where 
the  men  each  had  sexual  intercourse  with 
the  prosecutrix.  It  Is  claimed  by  the  state 
that  the  defendants,  by  force,  pulled  or 
dragged  the  woman  from  the  buggy,  and 
had  connection  with  her  against  her  will; 
that  each  of  the  men  had  intercourse  with 
her  while  the  other  held  her.  On  the  other 
hand,  the  defendant,  while  admitting  the 
Intercourse,  sayo  that  it  was  had  with  the 
consent  of  the  prosecutrix.  The  Jury  found 
there  was  no  rape,  but  found  the  defendant 
KuUty  of  an  assault  with  the  intent  to  com- 
mit rape. 

1.  It  Is  contended  that  the  court  erred  in 
overruling  a  challenge  interposed  to  one  of 
the  Jurors.  It  appears  that  this  Juror  heard 
a  part  of  the  evidence  and  part  of  the  argu- 
ments on  the  trial  of  the  case  against  Mel- 
ville Philpot.  But  he  said  that  he  had 
neither  formed  nor  expressed  an  opinion  as 
to  the  merits  of  the  case,  nor  had  he  any 
opinion  as  to  the  guilt  or  lonoceuce  of  the 
defendant  The  challenge  was  properly  over- 
ruled. 

2.  Melville  Philpot  was  a  witness  for  the 
defendant,  and.  In  his  examination  in  chief, 
testified,  In  substance:  That  the  prosecutrix 
came  up  to  where  defendant  and  he  were 
standing,  and,  without  any  previous  Intro- 
duction, saluted  them  with  the  remark, 
**How  do  yon  do,  boys?"    That  they  entered 


into  a  commonplace  conversation  with  her 
at  first  which  finally  led  to  his  asking  her 
if  she  did  not  wish  to  take  a  buggy  ride,  to 
which  she  responded  that  she  did,  and  that 
he  then  asked  her  if  she  would  "do  busi- 
ness" if  they  took  a  buggy  ride,  and  she 
said  she  would.  And,  in  response  to  an  in- 
terrogatory as  to  whether  both  men  should 
go  or  not  she  said  she  did  not  care.  That 
it  was  arranged  that  the  two  men  should  go 
ahead  to  where  the  buggy  was  standing, 
and  that  then  she  should  follow,— this  in 
order  that  they  might  not  attract  attentl<m. 
Ttiat  they  went  to  where  the  buggy  was,  and 
that  she  and  witness  got  in  while  defendant 
went  down  the  road  abont  100  yards,  where 
he  stopped  and  waited  until  the  buggy  came 
up,  and  then  i;ot  in.  That  they  drove  to 
where  there  were  some  scattered  trees  and 
saplings,  and  that  after  some  conversation 
the  prosecutrix  voluntarily  alighted  from 
the  buggy,  and  that  all  parties  went  to 
where  there  was  some  thick  brush,  and 
that  defendant  bad  intercourse  with  the 
woman  while  the  witness  kept  watch,  and 
that  he  (witness)  afterwards  had  connec- 
tion with  the  prosecutrix  wlille  defendant 
kept  watch.  On  croas^amlnation  the  wit- 
ness was  asked  what  the  object  was  In  go- 
ing to  the  picnic  grounds,  and  be  stated 
tliat  they  had  no  particular  object;  that 
they  simply  concluded  to  go;  that  they 
were  acquainted  with  a  few  people  there, 
and  had  frequently  visited  In  the  neighbor- 
hood. Witness  was  then  asked  If  he  knew 
A.  J.  Gordon,  and  be  stated  that  he  did. 
He  was  then  asked  this  question:  "Q.  On 
the  picnic  grounds,  on  the  day  you  say  you 
were  there,  didn't  you  ask  Mr.  A.  J.  Gordon 
if  he  could  not  put  you  (meaning  you  and 
your  cousin,  the  defendant  in  this  case) 
onto  some  'banging,'  meaning  by  that  to 
obtain  information  as  to  whether  or  not  yon 
could  obtain  sexual  intercourse  with  some 
female?"  To  which  defendant's  counsel  ob- 
jected as  immaterial,  irrelevant,  and  not 
proper  cross-examination,  and  for  the  fur- 
ther reason  that  the  question  was  not  prop- 
er as  a  foundation  for  Impeaching  purposes, 
because  it  called  for  a  matter  immaterial  to 
the  .Issues.  Upon  this  objection  the  court 
made  the  following  ruling  and  remarks: 
"The  Court:  The  objections  are  overruled. 
This  witness  has  already  testified  that  he 
was  himself  seduced,  practically,  according 
to  his  testimony,  by  his  statement  that  this 
lady  invited  him  out  or  something  to  that 
effect.  Now,  if  It  can  be  shown  on  cross- 
examination,  OI  by  asking  him  impeaching 
questions,  that  this  witness  went  there  for 
this  specific  purpose.  It  is  a  contradiction 
of  his  testimony."  The  defendant  objected 
and  excepted  to  the  remarks  made  by  the 
court,  and  now  urges  that  they  were  er- 
roneous, and  prejudicial  to  the  rights  of  the 
defendant  He  also  contends  that  the  ob- 
jection to  the  question  should  have  been 
sustained.  We  think  the  question  propound- 
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ed  was  a  proper  one,  for  the  answer  tended 
to  show  the  purpose  and  intent  of  the  wit- 
ness hi  ^Ing  to  the  ^unds,  and  his  ob- 
ject In  meeting  the  prosecuting  witness. 
Concede,  for  the  purpose  of  argument,  that 
It  related  to  a  collateral  matter,  and  that 
the  state  would  be  bound  by  the  witness' 
answer,  yet  it  does  not  follow  that  the  fact 
Bought  to  be  elicited  was  immaterial.  It 
was  legitimate  cross-examination,  under  any 
theory  of  the  case.  The  more  serious  ques- 
tion relates  to  the  remarks  made  by  the 
court  in  passing  upon  the  objection.  These 
remarks  were  made,  it  is  true,  in  the  heat 
of  the  trial,  and  were,  no  doubt,  called  out 
by  something  that  was  said  by  counsel, 
either  in  the  objections  Interposed,  or  In  the 
argument  made  In  support  thereof,  and  were 
not  uttered  with  Intent  to  prejudge  the 
case,  or  prejudice  the  effect  of  the  witness' 
testimony.  But  it  Is  a  matter  of  common 
knowledge  that  Jurors  hang  tenaciously  up- 
on remarks  made  by  the  court  during  the 
progress  of  the  trial,  and  If,  perchance,  they 
are  enabled  to  discover  the  views  of  the 
court  regarding  the  effect  of  a  witness'  tes- 
timony or  the  merits  of  the  case,  they  al- 
most invariably  follow  them.  Turning  now 
to  these  remarks,  we  find  that  the  court 
said,  in  effect,  that  the  witness  had  already 
testified  that  he  (witness)  was  himself  se- 
duced, practically.  While  It  may  be  true 
that  this  Interpretation  could  well  have  been 
placed  upon  the  witness*  testimony,  and 
while,  perhaps,  it  may  have  been  the  more 
probable  one,  yet  the  effect  of  his  testimony 
was  solely  for  the  Jury.  The  court,  under 
our  system  of  procedure.  Is  not  allowed  to 
express  himeelf  regarding  the  facts.  What 
the  testimony  does  or  does  not  prove,  and 
what  deductions  are  to  be  made  from  It,  are 
questions  solely  for  the  Jury.  But  the  court 
also  said,  "According  to  his  testimony,  by 
the  statement  that  this  lady  Invited  him 
out,  or  something  to  that  effect."  We  bare 
carefully  examined  all  the  evidence  to  see 
if  there  was  any  testimony  showing  or  tend- 
ing to  show  that  "the  lady  invited  him 
either  to  go  out  buggy  riding,  or  to  get  out 
of  the  buggy,  or  to  go  Into  the  brush,"  and 
we  do  not  find  any.  So  that  the  court  not 
only  gave  to  the  Jury  a  statement  as  to  the 
effect  of  the  testimony,  but  it  also  appears 
that  he  was  in  some  manner  misled  regard- 
ing what  had  preceded,  and  stated  that  the 
witness  had  said  something  which  the  rec- 
ord,' as  we  have  It,  does  not  show  that  he 
did  say.  But  the  court  further  said  that, 
if  It  could  be  shown  that  the  witness  went 
there  for  the  specific  purpose  which  an  an- 
swer to  the  qnestion  might  indicate  that  he 
did  go,  that  thin  would  be  a  contradiction 
to  his  testimony.  Here,  again,  we  think 
the  court  Invaded  the  province  of  the  Jury. 
Doubtful  it  Is  to  say  the  least,  whether 
an  answer  to  this  question  would  be  a  con- 
tradiction of  the  witness'  testimony.  But 
concede  that,  to  the  mind  of  the  court,  such 


might  or  would  be  its  effect,  and  that  for 
this  reason  the  objection  was  properly  over- 
ruled; yet  it  does  not  follow  that  the  court's 
conclusion  respecting  it  was  conclusive.  It 
was  foi  the  Jury  ultimately  to  say  whether 
such  a  statement  would  be  a  contradiction 
of  what  had  theretofore  been  stated  by 
the  witness.  The  rule  seems  to  be  well 
settled  that  If  the  Judge,  during  the  prog- 
ress of  the  trial,  makes  remarks  In  the  pres- 
ence of  the  Jury  which  would  be  erroneous 
and  prejudicial  had  they  been  embodied  in 
the  formal  charge  given  by  him  to  the  jury. 
It  will  entitle  the  losing  party  to  have  a 
verdict  to  which  they  might  have  contribut- 
ed set  aside.  It  U  perfectly  manifest  that 
the  remarks  of  the  court,  had  they  been 
formulated  Into  a  paragraph  of  the  instruc- 
tions, would  have  been  erroneous.  We  are 
constrained  to  hold  that  the  remarks  of  the 
court  were  erroneous,  and  prejudicial  to  the 
defendant;  and,  although  we  are  abundant- 
ly satisfied  that  thev  were  unintentionally 
made,  yet  the  rights  of  the  defendant  must 
be  preserved  and  protected.  Our  conclu- 
sions are  supported  by  the  following,  among 
other,  authorities:  Sharp  v.  State,  51  Ark, 
147,  10  S.  W.  228,  and  14  Am.  St.  Rep.  27, 
cases  cited  in  note;  State  v,  Jacob  (S.  C.> 
8  S.  B.  998;  Lumber  Co.  v.  Smith,  71  Wis. 
304,  37  N.  W.  412,  State  v.  Harkin,  7  Nev. 
377;  State  v.  Stowell,  00  Iowa,  535,  15  N. 
W.  417;  Rubs  v.  Steamboat,  9  Iowa,  374. 
The  cases  of  Hall  v.  Carter,  74  Iowa,  368, 
37  N.  W.  958;  Railway  Co.  v.  Cowan,  77 
Iowa,  535,  42  N.  W.  436;  Elwell  v.  SuUivan 
(Me.)  13  AU.  901,— relied  upon  by  the  state, 
are  not  In  point. 

3.  It  is  argued  that  the  court  erred  in  al- 
lowing the  witness  Gordon  to  testify  In  re- 
buttal that  defendant  asked  him  If  he  (wit- 
ness) could  put  them  onto  a  girl  on  the 
grounds  with  whom  they  (meaning  defend- 
ant and  his  cousin)  could  have  sexual  Inter- 
course. We  think  the  testimony  was  proi>- 
er  for  the  purpose  of  Impeaching  the  de- 
fendant. The  matter  was  not  collateral, 
but  was  material  to  the  Issues. 

4.  The  seventh  instruction  is  complained 
of.  It,  in  effect,  says  that  when  there  la 
carnal  knowledge,  and  no  consent  Is  direct- 
ly or  Inferentially  shown,  there  is,  In  the 
act  Itself,  all  the  force  which  the  law  de- 
mands as  a  necessary  element  in  the  crime 
of  rape.  This  instruction  was  given  with 
reference  to  the  question  as  to  whether  the 
defendant  had  sexual  intercourse  with  the 
prosecutrix  by  force,  and  against  the  will  of 
the  prosecuting  witness.  Taken  in  connec- 
tion with  the  other  Instructions,  It  may  not 
have  l>een  prejudicial,  but  it  was  liable  to 
confuse  the  Jury,  and  its  tendency  was  to 
place  the  burden  of  showing  consent  upon 
the  defendant.  This  is  not  the  rule,  as  we 
understand  it  Pollard  v.  State,  2  Iowa, 
567.  But,  in  view  of  the  verdict  returned, 
the  Instruction  was  clearly  without  preju- 
dice; and  we  refer  to  It^In  ordw.that  we 

Digitized  by  LaOOQ  IC 


Iowa.) 


STATE  V, 


DETOE. 


783 


woay  not,  by  rUcdc^  Mtanlngly  ai^ioTe  of 
tbe  charge  aa  being  a  correct  alMtract  state- 
ment of  tbe  law. 

S.  In  the  foarteenth  liifltmctl<m  the  court 
anbEDitted  the  question  of  the  mental  capa- 
of  the  prosecuting  witness  to  the  Jury. 
And  directed  them  to  consider  her  age,  ap- 
pearance, and  denwsnor,  aa  ezhiUted  during 
the  trial.  In  determining  the  question.  It 
to  Inalsted  that  thia  was  enw.  We  do  not 
think  so.  The  Jury  had  the  perfect  right  to 
consider  these  matters,  although  there  may 
hare  been  no  othei  erideuce  on  the  subject 
The  appearance  and  demeanor  of  a  witnees 
are  always  proper  Er-atters  for  the  considera- 
tion of  the  jury  with  reference  to  any  ques- 
tion material  to  the  issues.  It  waa  tegltl- 
mate  tor  the  jury  to  consider  the  age  and 
strength  of  mind  of  the  prosecutrix,  as  ex- 
hibited at  the  trial,  as  bearing  upon  the  que»* 
tion  of  consent 

Q.  Other  inatmctions  are  complahied  of. 
We  luiTe  examined  each  and  erery  of  them, 
and  find  no  error. 

7.  Counsel  strenuously  and  learnedly  ar- 
gue that  the  verdict  la  against  the  great 
weight  of  the  evidence.  In  view  of  a  re- 
trial, we  will  not  consldn'  this  questlm, 
for  we  do  not  know  what  evidence  may  be 
produced  upon  a  future  hearing.  Vat  the 
error  pointed  out  in  the  second  division  of 
this  opinion  the  judgmeut  is  reversed. 


STATE  T.  DBYOE. 
(Snpreme  Coart  of  Iowa.    April  7,  1696.) 
LaKGBNT — BVIDBNCB— ScrriciBKCT. 

In  a  prosecution  for  cattle  stealing,  it  ap- 
peared that  defendant  and  prosecutor  herded 
their  cattle  some  15  miles  from  each  other;  de- 
fendant, whose  herd  Dnmbered  some  2, TOO  head, 
having  followed  plaiuttff  to  the  herding  ground. 
In  dririog  to  the  grounds,  a  considerable  num- 
l>er  of  defendant's  cattle  escaped  from  his  herd, 
and  abont  80  were  brought  back  by  the  herders. 
Defendant  drove  his  cattle  from  the  grounds 
first,  and,  while  he  wag  passing  prosecutor's 
tierd,  prosecutor's  cattle  were  placed  in  an  in- 
cloBure.  There  waa  evidence  that  during  that 
night  a  commotion  was  heard  among  prosecutor's 
cattle,  and  in  the  morning  some  caltle  were 
mis»iug,  and  the  fastenings  of  the  gate  to  the  in- 
closure  appeared  to  have  been  tampered  with. 
The  Dumber  missing  waa  not  so  great  as  to  in- 
duce prosecutor's  herders  to  search  for  them 
for  several  days.  Prosecutor  testified  that,  a 
short  while  hefote  defendant  passed  his  herd, 
he  had  counted  his  cattle,  which  numbered  1,800, 
while  scattered  in  au  80-acre  lot,  and  found  all 
present.  Some  20  of  proaecntor's  cattle  were 
ftiund  in  defendant's  herd,  or  with  persons  to 
whom  he  had  deUvered  them.  Defendant's  ex- 
planation of  his  possession  was  that  the  cattle 
must  have  escaped  from  prosecutor's  herd  on 
the  way  to  the  nerdine  grounds,  and  been  un- 
wittingly taken  np  by  bis  herders  while  search- 
ing for  his  cattle  which  had  escaped,  i/eld,  that 
the  evidence  was  inanfficient  to  sustain  a  convic- 
tion. 

Appeal  from  district  court,  Osceola  county; 
<]ieot^e  W.  Wakefield,  Judj^e. 
The  defendant,  with  two  others,  was  in- 


dieted  for  larceny.  Defendant  waa  tried,  con- 
victed, sentenced,  and  appealai  Reversed. 

Can*  &  Parker,  for  appellant  Milton  Rem- 
ley,  Atty.  Gen.,  and  Jesse  A.  AUller,  for  the 
State. 

KIN'NE,  J.  The  Indictment  charges  that 
the  defendant  and  two  others  did  on  or  abont 
the  20th  of  September,  1891,  steal  102  bead 
of  cattle,  the  property  of  one  Mathew  Mo- 
Cabe,  who  owned  and  possessed  them  aa  a 
bailee  for  hire.  It  is  earnestly  contended  that 
the  evidence  did  uot  Justify  the  conviction  of 
the  defendant  and  we  think  this  claim  Is 
well  founded.  We  cannot  go  Into  a  detailed 
discussion  of  all  the  evidence,  but  will  state 
the  substance  of  It  and  the  facts  which  ap- 
pear to  be  established  by  It.  The  following 
facts  are  not  seriously  controverted:  Mc- 
Cabe,  In  the  spring  of  1891,  gathered  a  berd 
of  some  1,700  head  of  cattle  In  northwestern 
Iowa,  and  drove  tbem  to  bis  herding  ground, 
In  southern  Minnesota.  In  the  berd  he  had 
some  cattle  of  his  own.  On  the  way  up  he 
took  in  many  head  of  cattle  in  Minnesota. 
He  kept  hia  herd  In  Minnesota  until  the  fall 
of  the  year.  The  cattle  were  herded  in  the 
daytime,  and  kept  in  a  yard  at  night  This 
yard  contained  from  two  to  four  acres  of 
ground,  and  was  Inclosed  with  a  barb-wire 
fence  and  a  gate  made  of  four  boards  and 
wire  between  the  boai*ds.  It  was  a  half  mile 
from  tbla  yard  to  the  nearest  house.  The 
gate  was  closed  nigbtB,  and  tied  with  a  rope. 
McCabe  was  at  the  herding  ground  at  vari- 
ous times  during  the  summer,  and  wasVtbere 
about  the  10th  or  12th  of  September,  1891, 
at  which  time  he  claims  to  have  counted  the 
cattle,  and  to  have  ascertained  that  they  were 
all  there  except  some  20  head  that  had  died. 
He  swears  that  he  counted  the  cattle  himself 
while  they  were  scattered  over  SO  acres  of 
ground.  He  waa  riding  a  pony.  He  admits 
that  he  could  not  identify  all  of  these  cattle, 
but  could  a  good  many  of  them.  On  the  20th 
of  September,  1891.  the  cattle  were  placed  in 
the  yard  In  the  afternoon  earlier  than  usual, 
as  auother  berd  belonging  to  one  Fisher  was 
being  driven  down  past  the  McCabe  herd, 
and  the  gate  was  fastened  as  uanai.  That 
night  the  cattle  in  McCabe's  herd  were  noisy, 
and  cattle  were  heard  bellowing  and  going 
south.  The  next  morning  the  fastening  of  the 
gate  showed  that  It  had  been  tampered  with, 
and,  when  the  cattle  were  turned  out  some 
were  missing,  though  it  appears  that  at  that 
time  McGal)e'a  men  In  charge  of  the  herd 
only  discovered  that  a  few  head  were  g«me. 
It  appears,  also,  that  the  number  of  cattle 
missed  did  not  excite  interest  enough  to  In- 
duce the  men  In  charge  of  the  herd  to  make 
any  effort  to  find  them  for  two  days  after 
It  was  discovered  that  some  were  missing. 
Shortly  after  the  21st  of  September,  1891, 
McCabe's  herd  was  driven  back  to  Iowa; 
and,  when  he  delivered  tbem  to  the  owners, 
be  was  short  many  head  of  cattle,  and  some 
20  odd  head  were  found  Id  tha.posse8skm  of 
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parties  to  whom  the^  had  been  delivered 
by  the  defradant  Defendant,  in  the  spring  of 
1891,  gathered  a  herd  of  cattle  Id  Sioux  and 
Lyon  counties,  in  Iowa,  numbering  about 
2,400.  He  drove  them  to  his  herding  grounds. 
Id  southern  Minnesota,  about  15  miles  dis- 
tant from  McCabe's  grounds.  On  the  way 
up,  enough  more  cattle  were  taken  Into  the 
herd  to  swell  the  number  to  2,700  head.  De- 
fendant had  cattle  of  his  own  in  his  herd. 
The  balance  of  his  cattle  belonged  to  about 
150  different  persons.  When  defendant 
drove  his  herd  np,  be  lost  many  cattle,  and 
his  herders  went  back  and  gathered  np  some- 
thing over  80  head,  and  returned  them  to 
the  herd.  When  defendant  delivered  his  cat- 
tle to  the  several  owners  in  the  fall,  a  few 
head  which  belonged  to  McOabe's  herd  were 
delivered  by  defendant  to  his  customers,  to 
moke  np  the  number  belonging  to  them.  The 
defendant  sold  some  cattle  to  different  par- 
ties, and  one  sale  which  he  made  shortly  after 
September  20.  ISdl,  embraced  some  cattle 
which  had  belonged  to  McOabe's  hevd.  The 
claim  of  the  state  Is  that  the  cattle  lost  by 
McCabe  were  taken  l^.the  defendant  or  his 
men  from  McCabe's  yard  on  the  night  of 
September  20, 1801. 

It  most,  we  think,  be  ccmceded,  that  cattle 
were  taken  from  or  got  out  of  McOabe's  yard 
the  night  of  September  20, 1881;  but  we  fall 
to  dlscovra-  any  evidence  which  shows  that 
they  were  taken  by  d^endant  or  bis  men. 
In  fact,  we  tiilnk  there  la  no  evidence  show- 
ing, or  tending  to  show,  the  taking  of  Mc- 
Cabe's cattle  by  defendant  or  his  men,  sare 
the  fact  that,  shortly  after,  mme  of  these 
McCabe  cattle  were  in  the  herd  of  the  de- 
fendant. We  think,  however,  his  posaeaslcb 
of  them  can  be  very  satlsf&ctorily  ezidained. 
It  is  claimed,  and  there  la  evidence  &om 
which  the  fact,  might  well  be  found,  that, 
when  McCabe  drove  his  cattle  up  In  the 
spring,  a  numb«  of  his  cattle  were  ket.  It 
Is  undisputed  that  defendant  drove  his  herd 
up  ve^  BO«L  afXer  McCabe's.  and  that  he  lost 
cattle,  and  sent  bts  men  back,  and  gathered 
up  over  80  head.  It  Is  not  Improbable  that 
these  may  have  Indaded  some  that  McCabe 
lost.  There  Is  no  evidence  that  the  defend- 
ant had  knowledge  that  he  had  in  his  pos- 
session at  any  time  any  of  McCabe's  herd,  nor 
does  It  appear  that  be,  at  the  time  he  deliv- 
ered his  cattle,  knew  that  he  had  any  that 
had  belonged  to  McCabe's  herd.  We  place 
but  little  reliance  upon  the  count  of  ttae  cat- 
tle which  McCabe  says  he  made  when  there 
were  1,700  of  them  spread  over  an  80-aae 
field.  No  one  else  pretends  to  have  counted 
them,  and  It  Is  clear  from  the  evidence  that 
neither  McCabe  nor  the  defaidant,  in  view 
of  the  marics  and  brands  on  the  cattle,  and 
the  fact  that  many  of  them  were  not  brand- 
ed at  all,  could  Identify  any  considerable  num- 
ber of  them.  The  guilt  of  the  defendant 
seems  to  be  based  largely  on  the  fact  of  his 
having  been  found  In  possession  of  some  of 
McCabe's  cattle.    While  such  poasessltm.  If 


recent  and  unaccounted  for,  furnishes  a 
strong  presumption  of  guilt,  It  can  readily 
be  understood  that  a  man  In  possasslon  of 
2,700  cattle  mlgtit  have  in  his  herd  cattle 
not  belonging  there  without  having  stolok 
them,  and  might  be  without  any  knowledge 
as  to  who  was  the  owner  of  them.  We  do 
not  think  such  a  case  was  made  as  Justlfled 
the  conviction  of  this  defendant  His  pos- 
session of  these  McCabe  cattle,  so  far  as  ap- 
pears, was  Innocent  and  without  any  knowl- 
edge that  they  belonged  to  McCabe's  herd. 
The  Identity  of  cattle  is  oftm  a  matter  of 
much  doubt,  and,  though  it  be  conceded  that 
some  of  McCain's  cattle  were  In  defend- 
ant's possession,  still,  as  we  have  said,  there 
Is  no  evidence  shoi^ng  that  he  or  his  men 
stole  them,  or  that  he  knew  tbey  were  Mc- 
Cabe's. Defendant  ought  Dot  to  be  cmvlct- 
ed  aDd  sent  to  prison  tor  stealing  these  cattle 
when  be  has  shown  such  facts  as  should  be 
hdd,  under  all  of  the  circumstances  of  the 
case,  to  rebut  the  presumption  of  gidlt  aris- 
ing from  the  possession  of  the  cattle. 

After  a  careful  conslderati<ai  of  this  entire 
record,  we  are  convinced  that  the  defradant 
has  not  been  proven  guIlQr.  So  believing, 
we  deem  it  unnecessary  to  pass  upon  other 
questions  raised.  The  court  should  have 
granted  a  new  trial.  Reversed. 


Palmer  v.  palmer. 

(Supreme  (3ourt  of  Iowa.    April  8,  1896.) 

Costs  ok  Appbal  — Bbinoing  dp  I^asscript  — 

Second  Trial— Costb  o»  First 
Tkial — Taxation. 

1.  Fees  for  the  rep(»ter'B  trBoscript.  paid 
by  plaintiff,  appealing  from  a  judgment  for  de- 
fendant which  was  reversed,  may,  after  a  judg- 
ment for  defendant  on  second  trial,  be  properlj 
taxed  against  defendant,  under  McClain^a  Code. 
I  4152,  providing  that  the  clerk  may  tax  as 
costa  any  sum  fov  any  matter  which  "the  court 
may  have  awarded  as  costs  in  the  progress  of  the 
case,  or  may  deem  just  to  be  taxed,"  and  arc 
not  governed  by  section  5028,  providing  that, 
when  a  transcript  is  desired  in  a  dvil  case,  "tne 
fees  therefor  shall  be  paid  by  the  party  desiring 
the  same." 

2.  Where  a  Judgment  for  defendant  is  re- 
versed on  appeal,  and  on  second  triid  judgment 
is  again  rendered  for  defendant,  the  tml  court 
may  property  tax  tibe  costs  of  the  first  trial 
agdnst  plaintlflr. 

Appeal  from  district  courts  Lucas  county; 
T.  M.  Fee,  Judge. 

This  Is  an  appeal  from  an  order  taxing 
costs  which  acmied  Id  an  action  between  the 
parties.  The  defendaat  appeals  because  the 
sum  of  (145,  the  cost  of  the  shorthand  re- 
porter's tiuDscript  of  the  evidence,  was  taxed 
to  her.  The  traDscript  was  ordered  and  pold 
for  by  the  plaintiff,  the  same  being  used  in 
presenting  an  appeal  to  this  court  from  a 
former  trial  In  the  district  court  Affirmed. 

Stuart  &  Bartholomew,  for  appellant.  J. 
0.  Mltefaell.  for  appellee. 

R0TIIR0CK,C.J.  1.  The  case  has  once  he- 
tore  been  In  this  court  upon  an  tq>peal  by  the 
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plaintiff.  Bee  90  Iowa.  17.  57  N.  W.  645. 
The  acUon  was  orlglnaUT  brongtat  at  law  to 
recover  specific  personal  property.  An  an- 
swer and  cross  petition  were  filed,  which  set 
up  alleged  equitable  claims  on  defenses.  On 
the  motion  of  the  defendant,  and  against  the 
objection  of  the  plaintiff,  the  district  court 
transferred  the  cause  to  the  equity  docket. 
A  hearing  was  bad  on  the  merits,  and  a  de- 
cree was  entered  against  the  plaintiff.  It 
was  determined  by  this  court,  on  that  ap- 
peal, that  the  motion  to  truutfer  the  cause 
to  the  equity  side  of  the  court  should  have 
been  OTermled,  and  the  decree  was  reversed. 
The  cause  was  again  tried  in  the  district 
court,  as  an  action  at  law.  and  by  a  Jury, 
and  there  was  a  rerdlot  and  final  Judgment 
for  the  defendant.  This  motion  was  made  to 
tax  costs  after  the  last  trial  was  had  In  the 
district  court.  Tbe  dedaton  of  the  court  up- 
on the  motlm  was  In  these  words:  "The 
court  holds,  as  a  matter  of  law,  that  all 
costo  of  the  first  trial  of  this  cause,  as  w^ 
as  all  the  costs  of  this  term,  shall  be  tared 
to  ^Intlff  as  the  losing  party,  and  Judgment 
be  entoed  against  him  ^erefor.  To  an  of 
which  plaintiff  duly  excepts.  And  ttie  court 
farther  finds,  as  facts,  that,  to  perfect  his 
record  In  this  court,  so  as  to  take  an  appeal 
to  tbe  supreme  court  from  the  first  Judgment 
and  decree  rendered  in  this  court  In  this 
cause,  the  same  being  the  Judgment  and  de- 
cree that  were  reversed  by  the  said  supreme 
court  January  27, 1894,  it  was  necessary  that 
plalndff  should  procure  a  transcript  of  the 
shorthand  reporter's  notes  of  the  evidence 
taken  on  said  trial,  and  that  said  transcript 
should  be  filed  In  this  court;  that  plaintiff 
did  procure  such  transcript,  and  did  file  the 
same  in  this  court  as  a  part  of  tbe  perma- 
nent records  of  this  cause,  prior  to  tbe  taking 
of  said  appeal  to  the  supreme  court  And 
the  court  finds  that  for  said  transcript  the 
plaintiff,  G.  H.  Palmer,  was  compelled  to 
pay,  and  did  pay,  the  official  shorthand  re- 
porter the  sum  of  $145.  which  said  sum  was 
at  tbe  statutory  rate  of  six  cents  per  one 
hundred  words  In  said  transcripts.  The  court 
holds,  as  a  matter  of  law,  in  view  of  the 
aforesaid  reversal  by  tbe  supreme  court,  the 
aforesaid  $146  should  be  taxed  as  coats  in 
this  court  to  the  defendant,  V.  M.  Palmer. 
To  which  holding  the  said  V.  M.  Palmer  ex- 
cepts." 

The  contention  of  appellaot  la  that  tbe 
feea  iiald  for  the  reporter's  transcript  are  not 
taxable  costs,  because  there  is  no  statutory 
authority  for  such  taxation.  Reliance  Is  had 
upon  section  5029  of  McGlain's  Code,  wtilch 
provides  that,  "when  such  transcripts  are 
desired  in  any  civil  case  the  fees  therefor 
shall  be  paid  by  tbe  party  desiring  the  same." 
We  do  not  think  tbe  question  Is  to  be  deter- 
mined by  that  part  of  the  statute  above  quot- 
ed. It  is  quite  plain  that  the  language  there 
employed  la  used  In  connection  with  tbe  pay 
and  per  diem  of  tbe  reporter,  and  bis  fees 
for  transcripts,  and  what  part  of  his  com- 


p«isatloD  shall  be  paid  the  county,  and 
what  part  by  parties  to  civil  cases.  No  refer- 
ence is  made  In  that  section  to  the  question 
whether  the  fees  for  a  toanscript  may  be 
taxed  as  costs.  Tbe  cost  of  the  transcript 
was  necessary  to  prosecute  the  appeal,  and, 
although  there  is  no  section  of  the  statute 
expressly  providing  that  the  cost  thereof 
shall  be  taxed,  yet  It  is  within  the  general 
provision  of  the  Ck>de  on  the  subject  of  costs, 
one  section  of  which  Is  as  follows:  "Tbe 
cleA  shall  tax  In  favor  of  the  party  recover- 
ing costs  the  allowance  of  fats  witnesses,  tbe 
tees  of  officers,  the  compensation  of  referees, 
the  necessary  openses  of  taxing  depositions 
by  c(Hnmis8lon  or  otherwise,  and  any  further 
sum  for  any  other  matt»  which  the  court 
may  have  awarded  as  costs  In  tbe  progress 
of  the  case,  or  may  deem  Just  to  be  taxed." 
McClaln'B  Code,  f  4152.  It  surely  was  not 
unjust  to  tax  the  costs  of  tbe  appeal  to  tbe 
defendant.  She  was  tbe  unsuccessful  party 
hi  this  court,  and  the  amount  paid  for  the 
transcript  was  as  legitimate  and  pn^r  an 
Item  of  costs  as  the  coste  of  the  printed  ab- 
stracte  and  arguments. 

2.  The  plaintiff  appealed  from  that  part  of 
tbe  order  of  tbe  court  which  taxed  tbe  costs 
of  the  first  trial  to  him.  The  objection  urged 
to  the  order  is  that  the  costs  were  unavail- 
ing, because  tbe  decree  for  tbe  defendant  was 
reversed  by  this  court  We  think  it  has  al- 
ways been  the  practice  that,  when  one  trial 
has  been  had,  and  the  verdict  Is  set  aside  by 
the  district  court,  or  the  cause  reversed  In 
this  court,  and  another  trial  Is  bad  in  the 
district  court  the  costs  of  tbe  first  trial  fol- 
low those  of  the  last  In  the  case  at  bar, 
the  final  result  sbowed  that  the  plaintiff  In- 
stituted and  prosecuted  an  unfounded  claim, 
and  In  the  first  trial,  as  well  aa  the  last  he 
was  tbe  defeated  party,  and  the  order  re- 
quiring him  to  pay  the  costs  which  accrued 
in  the  district  court  Is  right  It  is  to  be  re- 
membered that  the  costs  of  the  transcript 
follow  the  costs  in  this  court  because  made 
upon  appeal.  The  order  as  to  both  appeals  Is 
affirmed. 


STATE  V.  KINO. 
(Supreme  Gonrt  of  loira.    April  8,  1SD6.) 
CRimiiAi.  Lav— FoaonTo  Dsfskdakt  to  Tbial— 

WaIVKR  or  RiOBTS— CoMTmOANOB— AsUBHalBlIT 
OP  CaSBS — DiSCKBTION  OT  TsiAli  CODKT — NbWLT- 
DlSCUVBSKD  EVIDBHCB. 

1.  Defendant's  itatiitory  right  to  three  daya 
after  entering  hia  plea  to  the  indictment  in 
which  to  prepare  for  trial  is  waived  by  request- 
ing that  the  case  be  assigned  for  a  particular 
time,  and  by  insisting  oo  a  trial  at  a  much  ear- 
lier date  than  that  at  which  the  case  was  called. 

2.  Where  notice  of  the  Introduction  of  ad- 
ditional testimony  was  served  on  defendant  more 
than  four  days  before  the  trial,  a  coQtiuuance  on 
the  groand  that  he  had  not  time  to  investigate 
such  testimony  was  properly  denied. 

3.  The  discretion  of  the  court  in  assigning 
cases  with  a  view  to  an  onlerly  and  timely  dis- 
poeition  of  the  term  bDsinesB  will  not  be  con- 
trolled. 
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4.  Newly-diacoTered  evidence  ia  not  Kromid 
for  a  new  tnal  in  a  criminal  case. 

Appeal  from  district  court,  Warren  coanty; 
J.  H.  Appelgate,  Judge. 

Defendant  was  indicted,  tried,  and  convict- 
ed of  the  crime  of  seduction,  and  be  appeals. 
Affirmed. 

Brown  &  Lacy,  and  H.  McNeil,  for  appel- 
ianr.  Milton  Remley,  Atty.  Gen.,  and  Jesse 
A.  MiUer,  for  tbe  State. 

DEEMER.  J.  Tlie  defendant  was  arraign- 
ed on  the  28th  day  of  March.  1886,  and  he 
took  the  statutory  time  to  plead.  On  tbe  &th 
day  of  April,  1895,  he  filed  a  motion  for  con- 
tinuance, baaed  upon  the  absence  of  a  wit 
nesa.  The  state  was  given  until  the  9th  of 
April  to  malie  resistance  to  the  motion.  Up- 
on tbe  fllins  of  tbe  leaifitaoce,  the  case,  at 
defendant's  request,  was  assigned  for  trial 
on  tLe  lltb  day  of  April,  subject  to  the  mo- 
tifui  for  conduuance.  On  tbe  12tb  of  Aiiril 
the  defendant  entered  hla  plea  of  not  guilty, 
and  asked  for  three  days'  time  In  which  to 
prepare  for  the  trial.  The  case  was  called 
Cor  trial  when  reached  in  its  regular  order  on 
the  assignment,  to  wit,  on  the  13th  day  of 
April,  and  defendant  then  objected  to  being 
put  upon  trial.  Thereupon  the  court  upon  its 
own  motion  continued  the  case  until  Monday, 
the  ISth,  at  which  time  tbe  trial  was  entered 
upon.  Before  proceeding  with  tbe  trial,  the 
defendant's  counsel  filed  a  motion  for  con* 
tlnnance,  based  upon  the  grounds:  (1)  l^at 
they  had  not  had  time  to  iuTOStigato  the  tes- 
timouy  of  certain  wltne^ea  which  tbe  state 
proposed  to  offer  by  virtue  ot  a  notice  serv- 
ed upon  the  defendant  on  the  8th  day  of  April; 
(2)  that  the  court  so  controlled  Its  assignment 
of  cases  aa  to  ailow  the  statutory  time  for 
the  Riving  of  notice  to  defendant  of  addi- 
tional testimony  to  run.  It  is  contended  that 
the  court  erred  in  foreing  tbe  defendant  to 
trial  at  the  time  he  did.  and  in  overruling 
his  motion  for  a  continuance.  It  will  be  no- 
ticed that  the  assifmment  of  the  case  for  tiie 
lltli  was  made  at  the  request  of  defendant's 
counsel.  The  record  also  shows  that  defend- 
ant was  insisting,  up  to  the  day  of  trial,  upon 
a  bearing  at  an  earlier  date,— manlfestiy  to 
take  advantage  of  tbe  statutory  requlremrat 
that  four  days*  notice  be  given  the  defendant 
of  tbe  production  of  witnesses  whose  names 
were  not  Indorsed  on  the  back  of  the  Indict- 
ment. It  also  appears  that  defendant.  In  his 
motion  for  continuance,  was  complalnlug  of 
the  action  of  the  trial  court  In  so  arranging 
his  asslgnmrat  as  to  postpone  bis  ease.  We 
have  repeatedly  held  that  the  statute  giving 
the  defendant  a  right  to  three  days  after  en- 
tering his  plea  in  which  to  prepare  for  trial 
may  be  waived.  Conceding.  )h  n,  for  the  pur- 
poses of  the  case,  tliat  defendant  did  not  have 
his  statutory  time  In  which  to  prepare  for 
trial,  we  think  he  waived  it  by  requesting 
that  the  case  be  assigned  for  a  particular 
time,  and  by  insisting  upon  a  trial  at  a  much 


eariier  date  than  that  at  which  the  case  was 
called.  State  v.  Jordan,  87  Iowa,  86,  M  N.  W. 
63;  State  v.  Thompson  (Iowa)  64  N.  W.  4ia 

2.  Tbe  motion  for  contimianoe  waa  proper- 
ly overruled.  The  notice  of  the  Introdueti<»L 
of  additkHul  testlnKmy  waa  serred  on  de- 
fendant on  tbe  8tb  day  <tf  April,  18B6.  and 
the  defendant  was  not  put  upon  Us  trial  ozi- 
til  the  15th.  More  than  four  days  bad 
elapsed  after  the  glrfaig  of  the  notloe  before 
tbe  trial  was  commenced.  Moreover,  the  two 
witnesses  r^erred  to  in  the  notice  were  not 
used  by  the  state.  The  conduct  of  the  court 
with  reference  to  Its  assignment  of  cases 
was  not  erroneous.  It  SKtears  that  it  as- 
signed the  cases  with  an  eye  to  an  orderly 
and  timely  disposition  of  the  business  of  tbe 
term,  and  Its  dlseretion  in  this  regard  can- 
not be  Interfered  with. 

3.  It  Is  argued  that  the  inosecnting  witness 
was  not  of  previously  chaste  character  at  tbe 
time  the  seduction  Is  said  to  have  taken 
place.  There  is  a  conflict  In  the  evidence  on 
this  propositltm,  and  tbe  case  is  such  that  we 
cannot  interfere  with  tiie  finding  of  tbe  Jury. 

4.  Complaint  la .  oiade  of  the  conduct  ot 
counsel  tor  the  state  in  his  nnniment  to  tbe 
Jury.  It  Is  said  that  be  commented  upoa  tes- 
timony which  had  beea  withdrawn  from  tbe 
consideration  of  the  Jury.  This  is  a  mistake^ 
The  testimony  referred  to  by  counsel  waa  yet 
in  tbe  record,  and  was  a  i»oper  sabjeet  of 
comment 

5.  Certain  of  the  imtmctions  are  complain- 
ed of  because  it  is  said  that  under  them  the 
Jury  might  have  found  tlie  defoidant  guilty 
even  though  the  proseinitrlx  was  of  uncbaste 
character.  We  do  not  so  undentand  them. 
One  of  the  instructions  complained  of  ithc 
sixth)  expressly  says  that  they,  upon  proof 
of  certain  essential  facts,  should  fiqd  the  de- 
fendant guilty,  "unless  you  [the  Jurr]  find 
the  pitisecutrix  was  not  of  previous  chaste 
character."  Another  (tbe  Qfth).  In  defining 
the  crime,  says  that  the  woman  must  be  of 
previous  cha«te  charaet».  We  see  no  error 
In  the  Instructions  given. 

a  The  defendant  asked  two  InstmetifHU, 
each  of  which  was  refused,  and  of  this  he 
complains.  The  second  one  aaked  does  not 
state  a  correct  rule  of  law,  and  was  imjpaij 
refused.  The  firsts  in  so  far  as  It  announced 
the  law,  was  given  by  the  court  In  Its  charge. 
The  Instruction  is  quite  similar  to  the  one  re- 
fused by  the  trial  court  in  tbe  case  of  State 
T.  Hemm,  which  came  to  this  court  on  ap- 
peal, and  Is  reported  in  82  Iowa,  000,  4S  N. 
W.  071.  We  h^d  in  that  case  that  tbe  ac- 
tion of  the  trial  court  was  correct 

7.  DefeiuAant  filed  a  motion  for  a  new  tri^ 
based,  among  other  things,  upon  newly-dis- 
covered evidence.  Tbe  motion  was  overmTt  d. 
and  in  this  there  was  no  error.  The  witness 
whose  testimony  It  is  claimed  was  newly 
discovered  was,  at  the  re^iuest  of  defendant, 
ordered  snhpcBuaed  at  the  espenae  of  the 
stete.  In  addition  to  this,  it  atOrmatively  ap- 
pears that  defendant  knewthat  the  witness 
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whou  testimony  be  claims  is  Dewly  dtseorer- 
ed  was  with  the  rrosecutrix  at  the  time  the 
witness  claims  there  was  Indecent  conduct  ou 
her  part.  But,  aside  from  all  this,  we  have 
frequently  held  that  newly-^lscoTered  erl- 
dence  is  not  a  gtcund  for  new  trial  in  a  crim- 
inal case.  State  r.  Watson,  81  Iowa,  380,  46 
N.  W.  868;  State  v.  Whltmer,  77  Iowa,  557, 
42  W.  442;  State  t.  Bowman,  45  Iowa, 
413.  We  have  examined  the  whok;  recoid, 
and  dlscoTcr  no  prejudicial  emo,-.  The  Jndg- 
mmt  im  tbenfore  afflnned. 


STATE  T.  TEyrZER. 

(Bv^nme  Court  of  Iowa.    Astil  8,  1800.) 

COKFRBXVT  or  JuRon  —  Ombctioks  Wjutbd  — 
Crimimal  Law  —  Norici  or  Wrr^iBSSBB  roR 
Statb  — BomciiNGr— Pbaddoi-bnt  Baskino— 
KBCRiriBa  Dbposits  aftbk  ENOwunaB  or  Ih- 
M».rBRCT— Etidbscb. 

1.  A  jnror  who  has  formed  an  opinion  from 
reading  newspaper  accounts  of  the  offense 
charged  is  not  disqoaiified  where  he  states  that 
such  opinion  will  not  prerent  bis  returning  a  fair 
and  imurttid  Teidict  on  bearing  the  eTideuce. 

2.  Defradant  cannot  comnuiin  tfaat  a  chal- 
lenge for  canse  was  improperiy  refused,  where 
he  afterw.-Tds  w&iT«n  a  peremptory  chaltenge 
by  which  the  trVotcUunablu  ^urormight  have  been 
excQsed. 

3.  In  a  prosecution  fur  Iraudulest  banking, 
a  notice  by  mr  st&^e  thai:  it  wouM  on  the  trial 
mtrodoce  cet:~i3  witnesaes  whose  names  were 
□ot  on  the  indictntent  stated  that  it  expected  to 
prove  by  sncb  wiinesses  that  a  certain  bank  was 
on  a  certain  dar  a  back  of  deposit,  and  defend- 
ant was  a  Bin '  bolder  and  director  and  managing 
party  thereof,  that  it  was  iDsolvent;  and  thai 
defendsDt  penxHted  and  connived  at  the  receiv 
ing  of  deposits,  etc.  fff-'d,  that  such  notice  conr 
plied  with  Code,  §  4421.  providing  that  the  state 
atiall  not  use  a  witness  whose  name  is  not  in- 
dorsed on  the  indictment  unless  defendant  la  giv- 
en notice  In  writing,  stating  the  name,  etc.,  of 
the  witness,  and  the  snbstance  of  what  it  ex- 
pects to  iwove  by  him  on  the  trial. 

4.  Code,  i  4421,  provides  that  the  connty  at- 
torney shaif  not  ase  a  witness  whose  name  is 
Biot  indorsed  on  the  Indictment,  noless  he  shall 
have  gives  defendant  a  notice  in  writing,  stat- 
ing the  name,  etc,  of  the  witness,  "and  the  sob- 
stance  of  what  he  expects  to  prove  by  him  on 
the  trial,"  etc.  Held,  that  the  evidence  of  such 
witness  need  not  be  limited  strictly  to  the  mat- 
ters stated  in  such  notice,  where  the  departure 
is  not  such  an  to  be  evasiTe  of  the  law. 

5.  Const,  art.  1.  S  10,  providing  that  in  all 
criminal  trials  the  accused  shall  have  the  right 
'o  have  compnlstny  process  for  his  witnesses, 
Joes  not  avfily  to  witnesses  beyond  the  reach  of 
compulsory  process  of  the  oonrt. 

(>.  In  a  prosecution  of  a  bank  offict^  for 
receiving  deposits  after  knowledge  of  the  bank's 
insolvency,  a  witness  testified  that  on  a  cer- 
tain day  he  and  defendant  were  together  in  the 
bank,  examining  bills  receivable.  Defeitdant,  in 
bis  own  behalf,  «a  a  witness,  denied  the  facts 
tetilitied  to  by  such  witness.  Held,  tfant  it  was 
not  error  to  permit  other  witnesses  to  testify 
in  rebuttal  to  having  seen  defendant  and  the 
forin<'r  witness,  in  the  bank  on  the  day  stated. 

7.  It  was  within  the  discretion  of  the  court 
to  admit  evidence  not  strictly  in  rebuttal,  under 
Corle  Civ.  Prac.  §  2779.  which  is  applicable  to 
crinunal  cases  (Code,  §  4r).jG),  prnviiliiig  that  the 
party  having  the  burden  must  first  produce  his 
evidence,  then  the  other  party  must  produce  his, 
and  then  the  parties  will  be  confined  to  rebutting 
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evidence,  nnless  the  court,  fin  good  reaaonB, 

in  furtherance  of  Justice,  permits  them  to  oOer 
original  evidence. 

8.  In  a  prosecntion  for  fraudulent  banking, 
defendant,  on  cross-examination,  was  asked,  as 
touching  bis  expenditures,  if  there  had  not  been 
a  bastardy  proceeding  against  him  a  few  years 
before  that  cost  him  a  great  deal  of  money  to 
settle.  After  the  examination  proceeded  for 
some  time,  the  court  struck  oat  the  testimony  as 
too  remote,  field  Uut,  though  the  evidence 
should  not  have  been  offered,  defendant  was  not 
prejudiced. 

e.  McCUhl's  Code.  H  1824,  1825.  provide 
that  if  any  bank  sfaall  receive  or  accept  any  de- 
posit when  Insolvent,  any  officer  or  managing 
par^  thereof,  knowiog  of  such  insolvency,  who 
ahall  knowii^ly  permit  the  receiving  of  any  such 
deposit  as  aforesaid,  shall  be  gnilty.  etc.  Held, 
that  an  officer  of  an  insolvent  Dank,  who,  know- 
ing of  Its  insolvency,  permits  or  connives  at  the 
receiving  of  deposits,  is  guilty  of  the  offense  de- 
scribed, whether  he  is  a  managing  party  or  not. 

10.  It  is  not  necessary,  to  omstitute  a  Tlola- 
tion  of  such  statute,  that  the  deposit  must  be  re- 
ceived in  the  bank  building  or  rooms,  bnt  tiie 
receipt  of  money  on  deposit  tor  the  baok  ontdds 
of  its  rooms  Is  sufficieot. 

11.  Nor  is  it  necessary,  to  constitute  a  viola- 
tion of  such  statute  by  an  officer  of  the  bank, 
who  does  not  personally  receive  the  deposit,  that 
the  persoii  actually  receiving  it  knows  that  the 
bank  ia  insolvent,  where  such  officer  knows  it, 
and  allows  such  person  to  receive  it  for  the  bank. 

12,  Where  an  officer  of  a  bank,  knowing  the 
bank  to  be  insolvent,  assists,  advises,  etc.,  the 
keeping  of  the  bank  open  for  the  receipt  of  de- 
posits, and  while  it  is  so  kept  open  a  particular 
deposit  is  received,  such  officer  Is  gmlty  of  a 
violation  of  such  statute,  though  the  money  Is 
actually  received  by  another. 

Appeal  from  district  court,  Can  connty; 
Walter  I.  Smith,  Judge. 

Indictment  for  fraudulent  banking.  Ver- 
dict of  guilty,  and  Judgment,  from  which  the 
defendant  appealed.  Affirmed. 

Jacob  Sims  and  John  Hudspeth,  for  appel- 
lant Milton  Bemley,  Atty.  Uen^  H.  M. 
Boorman,  Go.  Atty.,  and  Swan  &  Brace,  for 
the  State. 

GRANGER.  J.  Haywood  and  Albert  were 
Jurors  on  the  trial  of  the  Indictment.  Mr. 
Albert,  In  answer  to  qnestlona  as  to  his  qual- 
ifications to  Bit,  said,  "Have  seen  Mr.  Yet- 
ner;  know  him;  but  have  formed  no  opinion 
about  case.  Could  try  it  impartially  without 
refa*ence  to  anything  I  have  heard  about 
It"  On  cross-examination  he  said:  "I  take 
the  Atlantic  Telegraph.  Read  It"  At  this 
point  counsel  read  to  the  Jurors  several  arti- 
cles published  at  Atlantic,  where  the  Cass 
County  Bank  was  located,  with  regard  to 
which  the  fraudulent  banking  Is  charged. 
We  copy  two  of  the  articles  as  fairly  Indicat- 
ing the  tenor  of  all.  They  are  as  extreme  as 
any  in  their  statements,  and  U  we  treat 
them  aa  indicating  the  general  tenor  of  the 
articles  it  la  certainly  taSr  to  the  ^pellant. 
They  are  as  follows: 

"Hohl  Fast  to  the  Right  The  l^elegrapta 
wants  to  add  a  word  to  what  It  has  repeated- 
ly said  about  the  creditors  of  the  Cass  Coun- 
ty Bank  keeping  right  on  their  side,  not  vio- 
lence. The  dispatches  which  bare  recently 
gone  forth  from  Atlantic  to  the-metroDoUtau 
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dallies  do  Injoatice  In  presnmlng  a  strong 
desire  to  Tlolence.  Tbej  want  their  money 
or  Jnstlce.  Think  of  111  Hundreds  of  ttaon- 
Bonds  of  dollars  belonglnK  to  an  honest, 
hard-wn-klnK  people  swept  away,— -worse 
than  sw^t  away.  It  has  been  squandered 
and  sequestered  by  men  in  whom  they  placed 
a  superb  confidence.  This  crime  has  phases 
worse  than  robbery,  worse  than  boi^Iary, 
worse  than  the  operations  of  the  bunco  ban- 
dit or  faro  dealer.  These  men  feel  that  their 
money  has  been  wrung  away  from  them  by 
the  arts  of  thievery  in  the  guise  of  friend- 
ship. The  amount  of  these  losses  is  start- 
ling, and  the  creditors  feel  that  the  money 
has  been  used  In  private  schemes  and  ex- 
traTBgancles.  This  is  exasperating.  The 
amount  of  the  10*9  is  exasperating,  the  char^ 
acter  of  the  loss  Is  exaaperatii^.  But,  still, 
these  creditors,  smarting  under  the  method 
and  extent  of  their  robbery,  want  no  Tio- 
leuce.  They  want  every  cent  available. 
Th^  want  Justice.  They'll  have  Justice. 
One  oth«  thing:  It  has  been  said  that  tliis 
failure  would  hurt  Atlantic  and  community 
for  a  long  time.  That  Is  not  so."— Atlantic 
Telegraph. 

"Great  excitement  was  created  Saturday 
morning  the  currency  of  the  rumor  that 
the  president  of  the  defunct  baulc,  3.  O.  Yet- 
ser,  was  preparing  to  leave  the  city.  A  mob 
of  two  hundred  persons  quickly  gathered  at 
the  depot  to  intercept  Ills  escape.  As  the 
train  was  pulling  out,  the  cry  was  raised 
that  Yetser  had  been  smuggled  on  board. 
Tlie  train  was  stopped  after  It  got  out  of  the 
j'ards,  and  detained  for  ten  mlnntcs,  while 
a  search  was  made.  It  was  the  limited,  and 
a  great  protest  was  made  by  the  trainmen. 
Their  search  was  Witless,  and  Yetser  was 
shortly  afterward  found  In  a  box  car  where 
he  had  concealed  himself,  and  the  crowd  yell- 
ed to  hang  him."— Press  Dispatch. 

Tbe  juror  wu  then  examined  as  follows: 
"Q.  You  beard  me  read  those  newspaper  artl- 
des  to  Mr.  Ruggles,  did  yon  not?  Albert: 
Yes.  sir.  Q.  You  read  these  articles  thenf 
A.  Yes,  sir;  I  read  something  similar  to 
that.  Don't  know  as  they  had  any  effect  on 
me.  I  have  known  the  editor  of  the  Tele- 
graph  ten  years.  Would  place  as  much  re- 
liance upon  his  word  as  upon  that  of  any  or- 
dinarily truthful  man.  These  articles  did  not 
cause  me  to  think  bank  officials  Innocent. 
Q.  You  think  you  can  read  articles  In  news- 
papers in  which  men  are  charged  with  being 
robliers  and  despoilers  of  widows  and  or- 
phans,—a  pap^r  you  take  Into  your  family, — 
and  read  these  things  without  having  any 
Influence  on  your  mind?  A.  I  felt  sorry  for 
them  when  I  read  them.  Q.  That  la,  you  felt 
sorry  for  the  widows  and  orphans?  A.  Yes, 
sir;  and  all  the  peoide  who  lost  money.  Q. 
Wlien  you  read  that  women  had  lost  money 
in  the  bank,— womoi  wbo  had  chnnied  in 
callro  drosses,  and  carried  eggs  to  town,— 
tliat  aroused  your  sympathy,  dldnt  it,  for 
those  women?    A.  Yes,  sir;  I  felt  sorry  for 


them.  I  thought  It  was  so  at  the  tlma  My 
opinion  at  that  time  was  Inclined  against  all 
the  officers  of  the  bank.  Nothing  has  occur- 
red since  to  cause  me  to  change  my  opinion. 
Be-examlned  by  county  attorney:  I  have  no 
opinion  as  to  whether  Yetzer  was  president 
at  the  bank  at  time  cliarged  in  Indlctmoit.  or 
whether  the  bank  was  insolvent  or  whether 
he  knew  it,  or  whether  he  is  guilty  of  the 
crime  of  fraudulent  banking.  Have  no  prej- 
udice against  any  of  the  bank  <^cerB. 
Wouldn't  be  influenced  by  anything  other 
than  the  evidence.  Rccross-examination: 
Am  32  years  old.  It  would  take  evidence  to 
remove  my  (pinion  that  there  had  been  mis- 
managcmeut  or  misappropriation  In  the  bank, 
which  I  said  I  had  formed.  When  I  heard 
evidence,  I  could  lay  aside  the  impression. 
Re-czamination:  Q.  Do  I  understand  yon  to 
say  that  this  impression  relatPS  to  the  guilt 
or  Innocence  of  the  defendant  In  this  case? 
A.  Wdl,  my  impression  is  that  I  could  do 
Jnstlce  either  way  if  I  could  hear  the  evi- 
,  dence.  My  Impi-essioa  relates  to  the  Cass 
1  County  Bank  officers  generally.  Recross-ex- 
amlnatlon:  I  think  bank  was  insolvent  when 
It  went  into  hands  of  receiver."  The  court 
overruled  a  challenge  to  the  Juror,  and  com- 
plaint is  made  to  the  mllng.  It  was  man- 
ifestly right  The  ruling  has  andoubted 
support  In  seveml  cases.  State  v.  Mun- 
chrath,  78  Iowa,  268,  43  N.  W.  211;  State 
V.  Smith,  73  Iowa,  32,  34  N.  W.  S87;  State 
T.  Vatter,  71  Iowa,  557,  32  N.  W.  806;  State 
V.  Weems  (Iowa)  65  N.  W.  387.  See,  also. 
Bmye  v.  State  (Neb.)  63  N.  W.  811.  Of 
the  cases  we  cite  from  Iowa  there  Is  not  one 
that  Is  not  absolutely  conclusive  of  this  point. 
As  to  the  Juror  Haywood,  the  showing  In  favor 
of  his  qualifleatlonB  Is  not  so  apparent,  but, 
under  the  authorities  cited,  there  was  no  er- 
ror in  the  ruling.  However,  for  another  rea- 
son, the  ruling  would  not  be  prejudicial  er- 
ror. Defendant  waived  a  peremptory  chal- 
lenge by  which  the  Juror  Haywood  might 
hare  been  excused.  It  Is  said  In  argument 
that  but  one  such  diaUenge  was  waived,  and 
that  It  was  not  sufficient  to  accuse  both  Hay- 
wood and  Albert  Bbt  It  was  sufficient  to  ex- 
cuse Haywood.  As  tio  Albert  the  niling  Is  so 
conclusively  rlghf,  and  his  competency  so  well 
established,  that  his  retention  could,  in  no 
proper  sense,  serve  as  an  excuse  for  not  ex- 
cusing Haywood  peremptorily.  State  v.  El- 
liot, 45  Iowa,  486. 

2.  The  state  served  on  the  defendant  no- 
tice that  It  would,  on  the  trial,  introduce 
witnesses  whose  names  were  not  on  the  In- 
dictment Of  such  witnesses  A.  W.  Dicker- 
son  was  one,  and  It  Is  said  that  as  to  him. 
as  well  as  others,  they  were  permitted  to 
give  testimony  as  to  matters  the  substance 
of  which  was  not  stated  la  the  notice.  It  is 
In  fact  contended  that  the  notice  steted  only 
legal  conclusions,  so  that  fticta  could  not  le- 
gally be  proven  thereunder.  The  part  of  the 
notice  relied  on  as  stating  the  sutwtance  of 
the  tects  expected  to  be  mroven  by  the  wit- 
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nesses  is  as  follows:  "That  the  plaintiff  ex- 
pects to  prore  by  said  witnesses  and  parties 
above  mentioned  that  the  said  Cass  Connty 
Bank  was  on  and  prior  to  December  27, 
1893,  a  bank  of.  discount  and  deposit  located 
In  Atlantic,  Cass  county*  Iowa;  that  said 
defendant,  and  each  of  said  defendants,  were 
stockholders  and  directors  in  said  bank,  and 
were  the  managing  parties  thereof;  that 
during  the  months  of  June,  July,  August, 
September,  October,  November,  and  Decem- 
ber, 1803,  the  said  bank  sold  to  divers  par- 
ties drafts  which  were  not  paid,  but  were 
dishonored  and  protested,  and  that  durii^ 
said  months  the  said  Cass  County  Bank 
was  wholly  insolvent,  and  was  unable  to 
meet  and  pay  Its  current  demands  and  lia- 
bilities In  the  usual  course  of  buBinesa,  all 
of  which  was  well  known  to  the  defendants, 
and  each  of  them;  that  when  said  Cass 
County  Bank  was  insolvent  as  aforesaid,  the 
said  defendants,  and  each  of  them,  permit- 
ted and  connived  at  the  receiving  of  deposits 
by  A  W.  Dlckerson  in  said  bank;  tliat  on 
the  27th  day  of  December,  1898,  Theodore 
G.  Steinke  was  appointed  receiver  of  said 
bank,  and  now  has  In  his  hands  the  assets  of 
the  same;  and  that  on  and  prior  to  l>ecem- 
ber  27, 1893,  the  liabilttles  of  said  bank  were 
largely  In  excess  of  Its  assets."  By  Code, 
i  4421,  It  is  provided  that  the  county  at- 
torney shall  not  use  such  witness  on  the 
trial  of  an  indictment  "unless  be  shall  have 
given  to  the  defendant  a  notice  in  writing, 
stating  the  name,  place  of  residence,  and  oc- 
cupation of  the  witness,  and  the  substance 
of  what  be  expects  to  prove  by  him  on  the 
trial,  at  least  four  days  before  the  com- 
mencement of  the  trial."  We  tlilnk  the  no- 
tice is  a  compliance  with  the  statute.  The 
county  attorney  was  not  required  to  state 
the  details  of  the  testimony  to  be  offered, 
but  the  substance  of  what  he  expected  to 
prove.  The  notice  states  the  main  facts -to- 
wards which  the  testimony  would  be  direct- 
ed. The  notice  Is  not  like  that  in  State  v. 
Kreder,  86  Iowa,  25,  52  N.  W.  658.  In  that 
case  the  notice  stated  no  particular  facts  to 
be  proven,  but,  in  effect,  stated  that  It  was 
expected  to  prove  by  the  witness  that  the 
defendant  was  guilty.  In  this  notice  the  de- 
fendant la  Informed  that  the  witnesses  will 
l>e  used  to  show  the  existence  of  the  bank, 
the  character  of  the  bank,  who  were  its 
stockholders  and  officers,  what  the  bank  did, 
tliat  It  was  insolvent,  and  that  the  defendant 
permitted  and  connived  at  the  receiving  of 
deposits,  etc.,  acts  upon  which  a  verdict  of 
**OuUt7"  might,  to  a  greater  or  leas  extent, 
rest  . 

As  to  the  question  that  the  witness  Dlck- 
erson and  others  were  permitted  to  give  tes- 
timony as  to  facta  not  Included  In  the  no^ 
tlce,  we  think  the  record  does  not  sustain 
the  claim.  The  notices  unmistakably  Inform 
the  defendant  that  the  witnesses  will  testify 
to  facts  bearing  upon  the  solvency  or  In- 
solvency of  the  bank,  which  would  involve 


minor  details,  such  as  Its  assets,  their  kind 
and  character,  the  liabilities  of  the  bank, 
the  relatlona  of  the  defendant  to  the  bank, 
Ills  doings  In  connection  wltb  It,  and  knowl- 
edge as  to  it,  and  knowledge  of  what  others 
were  doing.  But  If  it  be  conceded  that  there 
was  something  of  a  departure  from  the  no- 
tice, still  there  is  no  error  Involved.  In  State 
V.  Balnabarger,  74  Iowa,  201,  37  N.  W.  153. 
it  is  said:  "If  the  state  were  required  to 
produce  evidence  conforming  in  every  im- 
portant particular  to  the  notice,  the  statute 
would  defeat  Justice,  when  a  noncompliance 
in  unimportant  matters  would  not  prejudice 
the  rights  of  the  accused."  Later,  in  State 
V.  Craig,  78  Iowa,  637,  43  N.  W.  462,  the 
court,  on  the  trial  of  the  Indictment,  permit- 
ted a  wider  departure  from  the  fact  state<l 
in  the  notice,  and  we  held,  basing  our  con- 
clusions on  the  holdings  as  to  the  right  of 
the  court  to  permit  a  witness  to  give  testi- 
mony as  to  facta  not  disclosed  by  the  min- 
utes of  his  testimony  before  the  grand  Jury, 
that  the  holding  was  not  erroneous.  It  is 
thought  by  appellant  that  the  same  holding 
should  not  obtain  in  the  two  cases.  It  Is  ^f- 
ficult  to  see  why.  The  purpose  of  returning 
the  minutes  of  the  testimony  In  the  one  case 
and  stating  the  substance  of  It  In  the  other 
must  be  for  the  same  purpose  as  to  the  de- 
fendant. The  minutes  of  the  testimony  to 
be  returned  means  a  memorandum  or  record 
of  it,  which  is  certainly  as  comprehensive  as 
stating  the  substance  of  It;  and  If,  on  prin- 
ciple, the  departure  is  authorized  In  the  one 
case,  it  should  be  In  the  other.  What  might 
be  the  holding  where,  In  either  case,  the 
departure  was  such  as  to  be  evasive  of  the 
law,  'We  need  not  determine,  for  no  such 
case  is  before  us. 

3.  The  point  is  made  that  appellant's  mo- 
tion in  arrest  of  Judgment  should  have  been 
sustained  because  Haven,  who  made  the  de- 
posit for  the  receipt  of  wlilch  the  Indict- 
ment was  returned,  knew  the  l>ank  was  in- 
solvent, and  hence  was  not  deceived  or  de- 
frauded. We  need  not  determine  what  would 
be  the  effect  of  such  knowledge  when  mak- 
ing a  deposit,  for  the  reason  that  no  such 
fact  appears  in  this  case.  It  does  appear 
that  on  the  19th  day  of  December,  1893, 
Haven  bought  three  drafts  from  the  bank, 
which  were  afterwards  returned  protested, 
and  were  never  paid,  and  that  the  deposit 
in  question  was  made  on  the  27th  day  of 
the  same  month;  but  when  the  drafts  were 
returned,  so  that  be  had  knowledge  of  the 
Insolvency,  does  not  appear. 

4.  After  the  examination  of  Mr.  Dlckerson 
for  the  state,  the  defendant  desired  the 
presence  of  Mr.  Julian  Phelps  for  the  pur- 
pose of  contradicting  some  parts  of  the  tes- 
timony of  Dlckerson.  Mr.  PbMps,  although 
a  resident  of  Cass  county,  where  the  trial 
was  tiad,  was  then  In  Hot  Springs,  Ark.,  for 
his  health,  and  the  defendant  moved  the 
court  to  postpone  the  trial  for  two  weeks  for 
his  return,  which  the  court  declined  to  do^ 
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but  sag^sted  that  tbe  state  should  waive 
time  for  the  taking  of  depositions,  wblcb 
was  done,  and  bis  deposition  was  obtained, 
and  read  on  the  trial.  It  Is  now  argued  that, 
as  Mr.  Phelps  was  a  resident  of  tbe  county 
where  tbe  trial  was  had,  and  only  tem- 
porarily absent,  tbe  state  conld  not  compel 
the  defendant  to  proceed  without  tbe  per- 
sonal  presence  of  the  witness;  the  claim  be- 
ing based  upon  section  10,  art  1,  of  tbe  con- 
Btitutlon  of  the  state,  as  follows:  "In  all 
criminal  trials,  the  accused  shall  have  tbe 
right  •  •  •  to  have  compulsory  process 
for  his  witnesses."  That  constitutional  guar- 
anty was  not  denied,  nor  was  It  sought.  The 
court  had  no  power  to  comi}el  the  attendance 
of  a  witness  from  Arkansas,  even  though  a 
resident  of  Iowa.  The  constitution  nowhere 
guaranties  to  a  defendant  In  a  criminal  trial 
a  right  to  the  personal  presence  of  his  wtt> 
nesses  on  the  trial  that  are  beyond  the  reach 
of  compulsory  process.  To  what  extent,  or 
under  what  circumstances,  be  Is  entitled  to 
eucb  a  right  where  witnesses  are  within  the 
state.  It  is  not  now  necessary  to  determine. 
It  is  easy  to  be  seen  how  readily  tbe  ad- 
ministration of  Justice  might  be  thwarted 
If  the  defendant  in  such  a  trial  could  rightly 
demand  the  presence  of  a  witness  whose 
presence  the  court  bad  no  power  to  compel. 
Appellant  refers  to  some  language  In  Trulocfc 
T.  State,  1  Iowa,  515.  Some  argumentative 
language  is  employed  in  the  case  as  express- 
lye  of  the  views  of  one  member  of  the  court 
tonching  the  right  of  a  defendant  to  the 
presence  of  bis  witnesses,  but  It  does  not 
appear  that  tbe  witnesses  were  beyond  the 
reach  of  process,  nor  Is  there  an  Intimation, 
direct  or  remote,  that  In  such  case  the  right 
could  be  effectually  claimed.  We  think  tbe 
action  of  the  court  was  manifestly  fair  to 
defendant,  and  that  no  legal  right  was  de- 
nied. 

6.  To  show  defendant's  knowledge  of  the 
condition  of  tbe  bank,  A.  W.  Dlckerson,  for 
the  state,  testified  that  on  a  certain  Sunday 
In  June,  1893,  be  and  tbe  defendant  were  to- 
gether In  the  bank,  examining  the  bills  re- 
ceivable. Defendant,  In  his  own  behalf,  as 
a  witness,  denied  the  facts  as  testified  to  by 
Dlckerson,  and  on  rebuttal  tbe  court  per- 
mitted Thomas  Dlckerson  and  Mrs.  A.  W. 
Dlckerson  to  testify  to  having  seen  defend- 
ant and  A.  W.  Dlckerson  In  the  bank  on  a 
certain  Sunday  in  June  of  that  year.  The 
court,  however,  declined  to  permit  them  to 
testify  as  to  what  they  were  doing.  It  te 
urged  that  the  testimony  was  not  proper  In 
rebuttal,  and  to  test  the  correctness  of  the 
position  the  query  la  put:  Would  such  evi- 
dence have  been  proper  in  chief  on  behalf  of 
tbe  state?  We  have  no  doubt  that  It  would. 
But,  ctmcedlng  that  the  evidence  was  not 
strictly  rebutting,  the  court  did  not  exceed 
Its  proper  discretion.  It  often  happens  on  a 
trial  that  a  party  may  reasonably  suppose 
that  a  fact  prima  facie  shown  on  the  direct 
examlnatioD  will  stand  as  unquestioned  on 


tbe  trial,  with  other  evidfflice  at  hand  to  sus- 
tain it  In  such  a  case,  if  It  Is  contradicted, 
tbe  court  may  property  permit  the  other  par- 
ty to  offer  additional  evidence.  It  Is  a  dis- 
cretionary matter.  See  Hess  v.  WUcox,  58 
Iowa,  380,  10  N.'w.  847,  and  eases  there 
cited.  In  tbe  Code  of  Civil  Practice  (section 
2779)  the  order  of  presenting  evidence  is  pre- 
scribed. The  party  having  the  burden  must 
first  produce  his,  then  the  other  party  his, 
and  It  is  then  said;  "The  parties  will  then 
be  confined  to  rebutting  evidence,  unless  tbe 
court,  for  good  reasons.  In  furtherance  ot 
justice,  permits  them  to  offer  evidence  in 
their  original  case."  The  same  rules  obtain 
In  criminal  cases  as  far  as  applicable.  Code. 
}  4556.  We  think  the  court  pTopes:iy  exer- 
cised Its  discretion.  See,  also.  State  v. 
Mnnchrath,  78  Iowa,  268,  43  N.  W.  211;  State 
V.  Watson,  81  Iowa,  380.  46  N.  W.  868. 

6.  On  cross-examination  of  tbe  defendant 
he  was  asked,  as  touching  bis  expenditures, 
tf  there  had  not  been  a  bastardy  proceeding 
commenced  against  him  a  few  years  before, 
that  cost  him  a  great  deal  of  money  to  set- 
tle. This  examlnatAn  was  pursued  at  some 
length,  until  the  court,  discovering  that  the 
facts  were  too  remote,  struck  out  all  such 
evidence  on  motion  of  defendant  We  have 
read  that  part  of  the  evidence  with  care,  and, 
while  we  think  It  should  never  have  been 
offered,  we  are  satisfied  that  Its  presenta- 
tion before  the  jury  and  Its  exclnslon  were 
without  prejudice. 

7.  The  following  is  the  part  or  tbe  indict- 
ment Important  for  the  conslderatlcm  of  the 
next  question  presented:  "Being  then  and 
there  engaged  In  the  banking  business  as 
president  of  the  Cass  County  Bank,  tbe  own- 
ers of  said  bank  being  to  these  grand  Jurors 
unknown,  located  and  doing  business  as  a 
bank  of  deposit  In  the  city  of  Atlantic,  In  the 
county  of  Cass,'  and  state  of  Iowa,  did,  as 
president  of  said  bank,  as  aforesaid,  unlaw- 
fully, willfully,  knowingly,  and  feloniously 
I)ennlt,  connive  at  encourage,  accept  and  re- 
ceive on  and  for  deposit  in  the  said  bank 
known  as  the  Cass  Coimty  Bank,  as  afore- 
said, a  certain  deposit  In  money,  currency, 
bank  bills,  and  United  States  treasury  notes, 
a  more  particular  description  of  which  Is  to 
these  grand  Jurors  unknown,  of  and  In  the 
sum  of  seventy-one  dollars,  of  and  from  one 
S.  N.  Haven,  being  then  and  there  the  prop- 
erty of  the  said  S.  N.  Haven,  and  of  tbe  value 
of  seventy-one  dollars,  tbe  said  bank  being 
then  and  there  Insolvent,  and  the  said  J.  C. 
Yetzer,  defendant  aforesaid,  well  knowing 
the  said  bank  was  Insolvent"  The  sections 
of  the  Code  (McClatn's)  ufader  which  the  In- 
dictment Is  laid  are  as  follows: 

"1824.  No  bank,  banking  house,  exchange 
broker,  deposit  office,  or  firm,  company,  cor- 
poration, or  party  engaged  in  the  banking, 
broker,  exchange  or  deposit  business,  shall 
accept  or  receive  on  deposit  with  or  without 
Interest,  any  moneys,  bank  bills,  or  notes,  or 
United  States  tr^ury  fiiftea  ory|m«nc7  or 
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other  notes,  bins  or  drafts  drcnlating  as 
money  or  curreocy,  when  such  bank,  bank- 
ing boose,  exchange  broker,  or  deposit  office, 
flnn  or  party.  Is  insolvent. 

"1S25.  If  any  such  bank,  banting  house, 
exchange  broker,  or  deposit  office,  firm,  com- 
pany, corporation,  or  party,  shall  receive  or 
accept  on  deposit  any  such  deposits  as  afore- 
said, when  insolvent,  any  officer,  director, 
cashier,  manager,  member,  party,  or  man- 
aging party  thereof,  knowing  of  such  Insol- 
ency,  who  shall  knowingly  receive  or  accept, 
be  accessory,  or  permit  or  connive  at  the  re- 
ceiving or  accepting  on  deposit  therein,  or 
thereby,  any  snch  deposits  as  afonssid,  shall 
be  guilty,"  etc. 

It  Is  thought  that  defendant  cannot  be 
found  guilty  under  this  Indictment,  because 
his  guilt  must  depend  upon  his  i>ermtttlng 
or  coniJvlng  at  the  receiving  or  accepting  of 
the  deposit  by  others,  as  It  does  not  appear 
that  he  himself  received  or  accepted  It  Ap- 
pellant then  states  his  construction  of  the 
law  as  follows:  "Appellanlfs  contention  Is 
that  the  legislature  used  this  word  'man- 
ager*  advisedly.  Intending  thereby  to  em- 
bnice  within  the  enumeration  of  persons  to 
be  punished  who  might  actually  receive  or 
accept  the  deposits  all  persons  connected 
therewith.  Including  the  managers  thereof, 
and  that  It  intended  to  punish  for  permitting 
or  conniving  th^at  only  those  who  are  'man- 
aging parties'  of  the  bank."  Appellant  was 
an  officer,  and  It  Is  as  such  that  he  Is  charged 
with  the  violation  of  the  act  If  we  drop 
from  the  latter  section  such  words  as  are 
evidently  unimportant  to  the  point  we  are 
considering,  we  can  better  discover  the  true 
Import  of  the  language,  and  the  following 
seems  to  be  the  essential  language  to  be  con- 
sidered: "If  any  bank  •  •  •  shall  receive 
or  accept  on  deposit  any  snch  deposits  as 
aforesaid,  when  Insolvent,  any  officer  *  •  • 
or  managing  party  thereof,  knowing  of  such 
Insolvency,  who  shall  knowingly  •  •  * 
permit  or  connive  at  the  receiving  or  accept- 
ing on  deposit  therein,  or  thereby,  any  such 
deposit  as  aforesaid,  shall  be  guilty,"  etc. 
The  language  Is  that  any  officer  or  managing 
party  who  shall  permit  or  connive  shall  be 
pnillty.  Appellant's  contention  would  make 
the  law  read  as  follows:  "Any  officer,  being 
a  managing  party,  who  shall  peimit  or  con- 
nive at,  etc.,  or  any  officer  and  managing 
party."  The  form  of  expression  In  the 
act  la  disjunctive.  Appellant's  construction 
would  make  It  conjunctive.  It  is  thought 
that  the  use  of  the  terms  "manager"  and 
"managing  party"  aids  appellant's  view,  as 
otherwise  there  Is  no  purpose  In  the  use  of 
both  terms.  The  legislative  purpose  was  evl- 
dentiy  to  be  comprehensive,  so  as  to  canlt 
from  the  provisions  of  the  act  none  who 
might  be  parties  to  the  fraudnlent  acts,  and 
in  some  cases  there  are  persons  entitled 
"manager"  and  In  others  persons  doing  the 
same  duties,  bat  not  so  entitled,  and  hence 
they  would  be  embraced  In  the  term  "man- 


aging party."  We  think  such  to  be  the  legis- 
lative purpose  in  the  use  of  the  two  terms. 

8.  It  Is  thought  that  the  Jury  was  swayed 
by  passion  and  prejudice.  The  record  does 
not  80  Indicate  The  bank  was  in  the  extreme 
of  Insolvency.  The  defendant  was  its  presi- 
dent, and  the  fact  of  insolvency  was  known 
to  him.  He  knew  that  the  bank  was  receiv- 
ing deposits,  and  of  Its  inability  to  pay.  The 
evidence  to  show  that  he  permitted  and  con- 
nived at  the  receipt  of  deposits,  Including  that 
for  which  he  stands  Indicted,  Is  so  strong 
that  no  man,  unprejudiced,  could  doubt  his 
guilt  What  might  have  been  his  Indlvldaal 
purposes  and  motives  is  another  question,  and 
they  may  be  considered  In  fixing  the  degree 
of  punishment  But  of  the  fact  of  his  hav- 
ing permitted  the  receipt  of  deposits,  know- 
ing the  bank  to  be  insolvent,  there  Is  no  doab^ 
and  the  verdict  has  abundant  suf^xirt 

9.  The  following  Is  the  second  paragraph  of 
the  court's  Instructions:  "Our  statutes  pro- 
vide that  no  party,  firm,  or  corporation  en- 
gaged in  the  banking  business  shall  receive 
or  accept  on  deposit  any  moneys,  bank  bills. 
United  States  treasury  notes,  or  currency 
when  such  party,  firm,  or  corp<Ha.tion  Is  in- 
solvent; and  that,  if  any  such  party,  firm,  or 
corporation  be  insolvent,  every  such  party  and 
every  officer  of  such  corporation  who  know- 
ingly receives  or  accepts  any  such  deposit  « 
is  accessory  to,  or  permits  or  connives  at, 
the  receipt  or  acceptance  thereof,  knowing  of 
such  Insolvency,  shall  be  guilty  of  felony. 
The  defendant  Is  Indicted  under  this  statute." 
There  is  a  complaint  of  the  Instruction  in 
that  It  does  not  state  that  the  deposit  must  be 
received  In  the  insolvent  bank.  We  take  this 
to  mean  timt  it  must  be  received  In  the  bank 
building  or  rooms.  The  law  does  not  so  de- 
fine the  crime.  Referring  to  section  1825,  It 
will  be  seen  that  the  crime  consists,  as  ap- 
plied to  a  bank,  or  any  other  of  the  institu- 
tions named,  In  the  deposit  being  received 
'^therein  or  thereby."  It  Is  not  to  be  thought 
that  the  receipt  of  money  on  deposit  for  the 
tiank,  if  done  outside  Its  rooms,  or  what  Is 
usually  termed  '*the  bank,"  when  speaking  of 
the  place,  would  not  be  an  offense.  The  word 
"bank,"  as  used  In  the  act.  Is  not  thus  lim- 
ited. Under  the  language  of  the  act,  If  the 
deposit  is  received  by  the  bank.  It  la  sufficient 

10.  The  same  criticism  Is  made  as  to  the 
third  Instruction,  and  it  Is  further  said  that 
it  does  not  state  that  the  person  actually  re- 
ceiving the  deposit  must  have  known  that 
the  tiank  was  Insolvent  The  law  only  re- 
quires such  knowledge  on  the  part  of  the 
party  charged  with  the  offense.  If  an  offi- 
cer of  a  bank,  with  knowledge  of  its  insol- 
vency, directs  a  clerk,  without  such  knowl- 
edge, to  receive  deposits,  and  they  are  so  re- 
ceived, the  Ignorance  of  the  clerk  does  not 
affect  the  guilt  of  the  officer  who  directs  the 
act  to  be  done.  It  Is  not  the  act  of  the  clerk 
in  receiving  the  de[>osit  that  constitutes  the 
crime,  but  the  act  of  the  officer  In  directing  It 
The  deilL  does  not  commit  Ahe  crlmei  and 
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besce  the  doctrine  of  Bocessorlefli  haa  no  ap- 
Idlcatlon,  as  appellant  seems  to  think. 

11.  Tbe  ftdlowing  is  tbe  sixth  Inatruction 
glTen:  "It  Is  not  neceasary  for  tbe  state  to 
show  that  defendant  receWed  the  deposit  In 
question.  The  evidence  upon  tfala  point  la 
sufficient  If  you  find  therefrom  that  tbe  bank 
was  Insolvent  to  defendant's  knowledj^,  and 
that  It  accepted  said  deposit  while  so  insol- 
vent to  bis  knowledge;  that  at  that  time  he 
was  president  of  said  bank,  and  aa  sncb  did 
connive  at;  or  was  accessory  to,  tbe  receipt 
of  snob  deposit,— that  Is,  the  evidence  upon 
this  point  i$  sufflcient  if  &  appears  therefrom 
that  defendant,  knowing  the  bank  teas  insol- 
vent, did  aidfOSsist,  advise^  or  encourage  A;ecp- 
ing  it  open  for  tfie  receipt  of  deposits."  The 
italicized  language  Is  said  to  Involve  error. 
It  Is  said  that  the  defendant  was  not  charged 
generally  with  conniving  at  the  receipt  of 
deposits  In  an  Insolvent  bank,  knowing  It 
to  be  Insolvent  The  argument  takes  no  note 
of  the  flrat  part  of  the  Instruction,  wherein 
the  rule  of  the  Instruction  Is  made  to  apply 
to  the  particular  deposit  and  the  particular 
time;  and  nothing  In  the  Inatruction  war- 
rants a  conclusion  that  the  defendant  was 
being  tried  for  conniving  at  the  receipt  of  de- 
posits generally.  It  is  said  that  the  Jncy  was 
told  that  ifToot  that  the  defendant  aided  or 
assisted)  encouraged  advised,  keeping  the 
bank  open  for  d^xwlts  generally,  knowing 
that  It  was  Insolvent,  would  be  sufficient  evi- 
dence that  he  connived  at,  or  was  accessory 
to  the  receipt  of,  the  deposit  from  S.  N. 
Haven,  upon  which  the  Indictment  Is  based. 
The  main  thought  of  the  instruction  is  that 
there  can  be  a  conviction  without  proof  that 
defendant  In  person  received  the  deposit  It 
then  states  as  the  law  that  if  defendant 
knowing  the  bank  to  be  insolvent  did  aid,  aa> 
sist  advise,  etc.,  keeping  It  open  for  the  re- 
ceipt of  deposits;  and  If,  while  It  was  so  kept 
open  for  deposits,  the  particular  deposit  be- 
cause of  which  tbe  defendant  is  Indicted  was 
received.  It  would  be  sufficient  to  show  the 
defendant  guilty.  We  understand  that  to  be 
the  correct  role.  It  la  not  essential  that  the 
defendant  should  have  had  In  mind  the  par- 
ticular deposit  or  that  he  should  bave  known 
of  it.  If,  as  has  been  stated,  he  knew  the 
bank  to  be  Insolvent  and  with  that  knowl- 
edge be  did  any  of  the  things  specified  as 
to  receiving  such  deposits  knowingly,  he 
would  be  guilty,  under  the  statute,  even 
though  he  bad  no  knowledge  of  any  particu- 
lar deposit.  In  such  a  case,  he  would  aid  or 
connive  at  the  receiving  of  every  deposit  so 
received. 

Some  of  tbe  questions  argued  are  not  to  be 
ctmsldered  because  of  the  condition  of  tbe  rec- 
ord as  to  tbe  evidence.  There  Is  a  stipula- 
tion by  which  It  appears  that  certain  affida- 
vits relied  upon  to  sustain  certain  proposl- 
tions  argued  were  neither  preserved  by  bill 
of  exception  nor  certiflcate  of  the  Judge.  Up- 
on aa  full  a  consideration  of  the  case  as  is 
warranted,  in  view  of  its  importance  and  the 


Judgment  imposed,  we  are  led  to  the  condu- 
alon  that  the  case  la  tree  from  remslble  er> 
ror,  and  the  Judgment  Is  affirmed. 


STATE  V.  GIBSON. 
(Supreme  Court  of  Iowa.    A[wil  8,  1896.) 
Labcskt  raoH  BuiLbiira— What  Oohstitotcs 

BuiLDtltA 

A  eomcrib  150  feet  by  12  feet  having  a 
roof,  the  only  opening  for  entrance  to  wliich  was 
a  place  wliere  a  board  had  been  left  off  near  thi> 
roof,  and  constructed  upon  heavy  poets  sunk  into 
the  ground,  on  wtiich  joists  were  nailed  to  sui^ 
port  the  floor,  the  sides  being  constructed  bj* 
nailing  fencing  boards  to  the  post,  tbe  board-' 
near  tbe  bottom  being  dose  together,  and  the 
others  about  1%  Inches  apart,  b  a  buiidine 
(Code,  8  3804)  In  which  valuable  things  are  kept, 
so  aa  to  authorize  a  conviction  under  such  sec- 
tion  for  breaking  Into  the  crib  and  stealing  then- 
from. 

Appeal  from  district  court  Fronont  coun- 
ty; A.  B.  Thomell,  Judge. 

The  defendant  was  convicted  of  tbe  crime 
of  breaidDg  and  entering  a  building,  with  tbe 
intent  to  commit  a  puMIc  offeiue;  and  frcmi 
tbe  Judgment  which  required  that  he  be 
imprisoned  in  the  state  penitentiary  at  Ft 
Madison  at  hard  labw  Ua  tlw  term  of  one 
year,  and  pay  tbe  costs,  be  appeals.  Af- 
firmed. 

W.  E.  Mitchell,  for  appellant  BUlton 
Remley,  Atty.  Qen.,  and  Jeaae  A.  Hllla,  tax 

tbe  State. 

ROBINSON,  J.  The  Indictment  chaises 
that  the  defendant  did  on  the  2Sth  day  of 
March,  1895,  "willfully  and  feloniously  break 
and  enter  a  certain  building,  to  wit  a  corn- 
crib,  beloDging  to,  and  the  property  of,  one 
M.  U.  Payne,  said  building  being  a  place  In 
which  goods  and  valuable  things,  to  wit  com, 
were  kept  for  use,  sale,  and  deposit  by  the 
said  M.  n.  Payne,  with  the  felcmious  intent 
on  tbe  part  of  the  said  Dudley  Gibson 
*  *  *  then  and  there  feloniously  to  take, 
steal,  and  carry  away  the  said  goods  and 
valuable  things  of  the  said  M.  U.  Pftyne, 
and  then  and  there'  to  commit  a  public  of- 
fense, to  wit,  larceny."  The  evidence  for  the 
state  shows  that,  at  the  time  stated  in  tbe  In- 
dictment, tbe  defendant  broke  into  a  structure 
known  as  a  "comcrib,"  and  removed  there- 
from com.  The  crib  and  contents  were 
owned  by  one  Payne,  and  the  acts  of  the 
defendant  were  without  authority,  and  in  vio- 
lation of  law.  The  crib  was  about  150  feet 
long,  12  or  13  feet  wide  inside,  11  feet  high 
on  one  side,  14  feet  high  <m  the  other,  and 
was  nearly  filled  with  com.  It  was  made  by 
setting  two  rows  of  oak  posts  about  13  feet 
apart  The  posts  were  from  6  to  10  Inches 
in  diameter,  and  were  set  3  feet  apart  In  each 
row.  Each  post  was  Joined  to  the  corre- 
sponding post  In  the  opposite  row  by  a 
Joist  2  by  12  inches  In  size,  and  14  feet  long, 
which  was  nailed  to  the  bottoms  of  the  posts. 
On  the  J<^ts  were  nailed  boards  an  .Inch  and 
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a  half  or  two  Inches  thick,  and  twelve  Inches 
wide,  which  made  the  floor  of  the  crib.  The 
sides  and  ends  were  made  bj  nailing  to  the 
posts  fencing  boards,  which  were  six  Inches 
wide  and  me  Inch  thick.  Those  boards  were 
placed  dose  together  from  the  floor,  to  a 
height  of  three  or  four  feet,  and  above  that 
were  so  placed  as  to  leave  spaces  from  an 
Inch  to  an  Inch  and  a  half  wide  between 
the  boards.  The  a4b  was  roofed  with  floor- 
ing, tongued  and  grooved  and  painted.  The 
boards  on  me  side  of  the  crib  were  nailed 
In  the  manner  stated,  from  the  floor  to  the 
roof.  On  the  other  side  the  boards  were 
nailed  In  like  manner,  excepting  that  a  board 
was  left  ont  at  a  distance  of  about  a  foot  and 
a  half  fnxn  the  roof.  The  crib  did  not  con- 
tain any  doMS  or  windows.  The  defendant, 
at  the  time  stated,  chopped  off  with  an  ax 
the  end  of  a  bottom  board,  then  started  the 
corn  to  nmning  ont,  by  polling  out  some  of 
it  with  Us  hands.  He  then  brought  Mb  team 
to  the  crib,  and  commoioed  loading  his  wa- 
gon with  the  com.  When  he  bad  obtained 
about  18  bushels,  he  vas  arrested.  There 
Is  no  controvwsy  In  regard  to  any  of  these 
tacts.  • 

When  the  evidence  for  the  state  bad  been 
submitted,  the  defendant  asked  the  court  to 
direct  a  verdict  of  not  guilty,  on  grounds 
which  may  be  stated  as  follows:  (i.)  That 
the  building  described  In  the  indictment  and 
evidence  was  not  a  building  within  the  mean- 
ing of  the  statute  nnd«  which  the  Indictmrat 
was  fomid;  (2)  that  the  indictment  does  not 
charge  any  crime;  and  (3)  tfiat  tlie  evidence 
was  not  sufficient  to  warrant  a  verdict  against 
the  defendant.  The  motion  was  overruled, 
and  the  grounds  upon  which  it  was  based 
are  mrged  against  the  validity  of  the  Judg- 
ment rendered.  The  Indictment  was  found 
under  section  3884  of  the  Code,  which  con- 
tains the  following:  *^  any  person,  with  In- 
tent to  commit  any  public  offense,  •  •  • 
at  any  time  break  and  enter  any  <^ce,  shop, 
store,  warehouse,  railroad  car,  boat  or  vessel, 
or  any  boUdlngs  In  which  any  goods,  mer- 
cbandlse  or  valuable  things  are  k^  for  use, 
sale  or  d^koslt,  he  shall  be  punished  by  Im- 
prlmnment  In  the  penitentiary  not  more  than 
ten  years,  or  by  fine  not  exceeding  one  hmi- 
dred  dollars  and  Imprisonment  in  the  county 
Jail  not  more  than  one  year." 

1.  The  appellant  c<mtend8  that  a  comcrib 
is  not  a  building  within  the  meaning  of  that 
statute.  Whether  It  Is  depends  upon  its  con- 
Ktmctlon.  It  cannot  be  said  as  a  matter  of 
law  that  a  comcrib  Is  not  a  building.  The 
indictment  alleges  that  the  crib  in  question 
was  a  building,  and  does  not  contain  any  de- 
scription whldh  would  Justify  a  court  in 
baling  tiiat  It  was  not  ThtteforOt  If  there 
was  evidence  to  sustain  that  allegation,  the 
question  as  to  Its  real  character  was  properly 
submitted  to  the  Jury  fw  Ite  determination. 
See  State  v.  Smith.  28  Iowa,  66B. 

2.  A  "building"  has  been  defined  to  be  "a 
fabric  or  edifice  constructed  for  use  or  con- 


venience; as  a  house,  a  church,  a  shop.  It 
must  be  permanent,  and  designed  for  the 
habitation  of  men  or  animals,  or  the  shelter 
of  pn^kerty."  2  Am.  &  Bng.  Enc.  Law,  601. 
It  was  said  in  Ballroad  Co.  v.  Vanderpool, 
U  Wis.  m,  that  'ihe  word  'buUding,'  as  a 
noon,  has  a  commtm.  well-understood  mean- 
ing, *  *  *  and  including  only  those  which 
have  a  capacity  to  contain  and  are  d^gned 
for  the  habitation  of  man  or  animals,  or  the 
shdterlng  of  property."  We  are  not  pre- 
pared to  assent  to  the  statonent  that  a  struc- 
ture, to  be  a  building,  must  be  p«inanent; 
n<»-  do  we  concede  that  the  definition  last 
quoted  is  suflldently  broad  to  include  all 
stmctnres  which  may  rightfully  be  classed 
as  buildings  under  the  statute  under  consld- 
eratlon;  but  ve  are  of  the  t^ilnion  that  the 
Jury  were  authorized  to  find  that  tbe  crib  In 
question  was  a  building  within  the  meaning 
of  either  of  tiie  definitions  given.  It  was 
BO  constructed  as  to  be  of  a  permanent  char- 
act«,  and  was  specially  designed  for  the  stor- 
age of  com,  which  is  a  nanmodlty  of  value 
for  use  and  sale.  Tttat  the  crib  was  a  build- 
ing within  the  meaning  of  the  statute  is  so 
clear  that  the  Jury  would  not  have  been  Jus- 
tified in  finding  that  It  was  not  The  appel- 
lant relies  upon  the  cases  of  Wood  v.  States 
18  Fla.  967,  and  Peoi^  v.  Bicbards  (S.  Y. 
App.)  15  N.  E.  an.  An  examination  of  these 
cases  shows  that  they  were  determined  upon 
grounds  not  ap^caUe  In  this  case. 

Tbe  ohjections  to  tbe  Judgmait  of  the  dis- 
trict court  sre  not  well  founded,  and  It  Is 
affirmed. 


STATE  V.  THOMAS  et  al. 
(Supreme  Court  of  Iowa.    April  7,  1896.) 

Lost  iKnicTHtHT— Bdsstitdtioh  oi  Gwt— Sos- 
riciiHCT  or  BvionroB. 
On  a  motion  to  sabotltute  an.  alleged 
copy  of  a  lost  indictment,  the  attorney  who  made 
the  motion  testified  that  he  never  saw  the  origi- 
nal nor  a  copy  of  it,  nor  consulted  with  the  attor- 
ney who  drew  It  aa  to  its  contents;  and  ttiat  he 
drew  the  proposed  snbstitnte  after  examining, 
and  having  returned  to  tlieir  custodian,  the  min- 
utes of  the  evidence  before  the  grand  Jury.  The 
attorney  who  drew  tlie  original  testified  uat  the 
Bubetitate  contained  snbstantially  all  the  al- 
legations in  the  original  bat  that  tie  could  not 
say  it  was  a  true  coi«y;  mat  it  was  more  voluml- 
nona  than  the  original,  and  contained  piiegationB 
not  in  the  latter;  tliat  time  were  desmpfJons  as 
to  instramenta  used  by  defendants  In  commit- 
ting the  offense  diarged  which  were  not  in  the 
original;  and  that  the  latter  did  not  contain  the 
words  "and  of  their  malice  aforethought,"  found 
in  the  Bubstitate  ivopoeed.  Held,  that  the  evi- 
dence did  not  slkow  that  the  proposed  substitute 
was  a  Bubstantiai  copy. 

Appeal  ttom  district  court,  AUamalcee  coun- 
ty; A.  N.  Hobson,  Judge. 

At  tbe  S^tember  term,  1883,  the  defend- 
ants were  indicted  for  the  dime  of  assault 
with  Intent  to  commit  murder.  They  were 
arraigned,  and  pleaded  not  guilty.  Tlie  case 
was  continued  from  term  to  term  until  the 
April  tom,  1885,  When  the  state  filed  a  mo- 
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tlon  as  foflows:  "Cornea  now  tlie  plaintiff 
bereio,  and  moves  the  court  tliat  the  copy  of 
Indictment  hereto  attached,  marked  'ExhiUt 
A/  may  be  substituted  for  the  original  indlct- 
m&it  herein,  and  as  grounds  therefor  states: 
(1)  That  said  original  indictment  has  been 
lost;  (2)  that  said  Exhibit  A  Is  practically  a 
copy  of  said  original  Indictment;  (3)  that 
said  Exhibit  A,  as  to  the  statement  of  requi- 
site and  material  facts  and  matters,  such  as 
uaroes  of  the  parties  defendant,  the  name  of 
the  offense  charged,  the  allegations  of  facts 
constituting  the  offense,  the  names  of  the 
witnesses,  and  the  Indorsement  and  slgnattire 
of  the  foreman  of  the  grand  Jury,  Is  practical- 
ly and  sul>stantlally  the  same  as  the  said  lost 
original  indictment  And  in  support  of  this 
motion  the  affidavits  of  E.  31.  Woodward,  W. 
O.  Beck,  and  Henry  Dayton,  and  said  Exhibit 
A,  hereto  attached,  are  herewith  submitted, 
and  made  a  part  hereof."  Upon  application 
of  the  defendants,  nid  affiants  Dayton  and 
Woodward  were  required  to  and  did  appear 
for  croa8-«xamliiatl(»i,  and  were  examined. 
The  court  overruled  said  motion,  and,  finding 
that  the  state  was  unable  to  substitute  a  copy 
ot  the  indlctinent  discharged  the  detendants. 
The  state  appeals.  AflBrmed. 

Milton  Remley,  Atty.  Gen.,  and  B.  M.  Wood- 
ward, Co.  At^.,  for  the  Stat«. 

GIVEN,  a  J.  In  State  t.  RlTers,  88  Iowa, 
102.  12  N.  W.  117,  wherein  this  same  kind  of 
a  motion  was  made,  this  conrt  said:  **We  are 
prepared  to  hold  that  when  a  defen^mt  has 
been  arraigned  upon  an  todlctment.  and  It  is 
afterwords  lost  or  abstracted,  the  court  may, 
upon  motion,  substitute  a  copy,  and  proceed 
upon  the  rectnd  thug  made,  the  same  as  upon 
the  (viglnal  Indictment."  In  that  ease  the 
substituted  copy  was  made  from  the  (^Iglnal 
by  the  clerli.  of  the  district  court,  and  prop- 
&iy  certlfled.  This  court  said:  "There  can 
be  no  question  but  that  the  copy  was  suffi- 
ciently proven  to  be  correct"  See,  also,  State 
r.  Shank,  79  Iowa,  48,  44  N.  W.  241.  The 
evidence  as  to  the  substitute  offered  In  tills 
case  is,  in  substance,  this:  Mr.  Woodward, 
the  county  attmiey,  who  filed  this  motion,  tes- 
tified t^t  he  came  into  office  la  January, 
1895,  and  that  he  had  never  seen  the  original 
Indictment  nor  a  copy  thereof,  nor  cmsulted 
with  the  attorney  who  drew  It  as  to  its  con- 
tents; that  he  got  the  minutes  of  tlie  evi- 
dence taken  by  the  grand  Jury  from  the 
clerk,  and,  after  examining  them,  returned 
them  to  the  derk,  and  thereafter  drew  the 
proposed  substitute.  He  says:  *'As  to  the 
stat«nent  of  fftcts  and  all  material  allega- 
tions, I  understand  It  to  be  the  same  case  as 
the  original  Indictment"  That  It  Is  the  same 
case  there  can  be  no  doubt,  but  It  is  probable 
that  Mr.  Woodward  Intends  to  be  understood 
as  saying  that  he  understands  It  to  be  the 
same  charge  as  In  the  original  indictment 
Mr.  Dayton,  who  drew  the  lndictm«it  In  Sep- 
tember, 18B3,  testifies,  In  substance^  as  fol- 


lows: That  be  thinks  the  proposed  substitute 
ctmtains  substantially  all  the  allegations  that 
were  alleged  In  the  Indictment  he  drew,  and 
that  the  Indorsements  are  substantially  the 
same,  but  cannot  say  that  It  is  a  true  copy. 
He  says  the  substitute  'is  more  voluminous 
than  the  orlginaL  There  are  allegatious  liere 
that  were  not  In  the  original,  but  I  am  not 
able  to  state  Just  what  they  are,  all  of  tliem. 
I  think  there  are  some  descriptions  as  to  In- 
struments used  that  were  not  in  the  original,  so 
far  as  describing  the  handle  of  the  knife  and 
the  caliber  of  tiie  revolver;  I  ttilnk  they  were 
not  la  the  original  I  think  the  original  did 
not  speak  of  the  number  of  blades  the  knife 
ctHitained,  and  I  think  this  does;  and  my  Im- 
pression Is  that  the  original  did  not  ctmtaln 
these  words,  'And  of  their  malice  afore- 
thought,' but  I  wlU  not  be  positive."  In  State 
V.  Hirers,  supra,  tMs  conrt  held  that,  In  case 
the  indictment  Is  lost  or  destroyed,  an  exact 
copy  may  be  substituted,  but  it  has  never  de- 
cided whether  a  substantial  copy  may  be  sub- 
stituted. The  evidence  Introduced  In  support 
of  this  moti<Hi  falls  to  show  with  that  cer- 
tainty that  should  be  rcdolred  In  snch  a  case 
that  this  proposed  substitute  Is  eves  a  sab* 
stantial  copy  of  the  Indictment  for  which  It 
Is  asked  to  lie  sutwtituted.  Entertaining  this 
view,  and  having  no  argument  from  appdlees, 
we  do  not  determine  whether  a  substantial 
copy  may  be  substituted.  We  think  the  mo- 
tion was  pn^rly  orerrnled.  Afflrmedl 


FINDLBT  v.  TATLOR. 
(Supreme  Court  uf  Iowa.    April  8.  1890.) 

EXSOUTOBS  — TaXBS  DCS  BT  EST&TS  — PUTT  Ev- 
TITLED  TO  BKFOROB  Pathbst— ClAJM 

-^tLusa  Unkbobssabv. 

1.  Under  Acts  20th  Gen.  Aasem.  a  194, 
f  1,  making  taxes,  after  they  become  due,  a  debt 
of  the  person  taxed,  one  who  ai^quired  title  to 
land  from  a  devisee  may  enforce  payment  of 
taxes,  due  thereon  at  the  death  of  the  testatrix, 
agahifit  the  executor;  and  the  fact  that  the  ex- 
ecutor is  himself  the  devisee,  and  conveyed  by 
deed  of  spedal  wRrranty,  under  which  he  was 
not  individually  UaUe  for  claims  for  taxes,  is 
Immaterial. 

2.  Claims  for  taxes  dne  by  deceased,  wliich 
Code,  I  2420,  reguin?3  the  executor  to  pay,  need 
not  l>e  filed. 

Appeal  from  district  court,  Wapello  &unty; 
W.  I.  Babb,  Judge. 

This  Is  a  proceeding  in  probate  for  an  or- 
der requiring  the  defendant  to  pay  taxes  on 
COTtain  real  estate.  From  an  order  granted 
as  pra}-ed,  the  defendant  appeals.  Affirmed. 

Mc^'ett  &  TIsdale,  fbr  appellant  McElror 
ft  Helndfd,  for  app^ee. 

ROBINSON.  J.  JuUette.A.  Taylor  died 
in  Angost,  1892,  seised  in  fee  simple  ot  lots 
60  and  60  In  the  city  of  Ottumwa.  Hot  only 
heirs  are  the  plaintiff  and  C  O.  Taylor,  who 
Is  the  cxecutOT  of  her  estate.  She  left  a  will, 
whldi  was  duly  admitted  to  probat«.  It  con- 
tained the  following  provision:  "1  will  and  dt- 
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net  tiiat  all  my  just  debts  and  foneial  ex- 
penses aball  be  paid  out  of  tbe  estate  of  wblcb 
1  sball  die  possessed  and  seised."  Tbe  will 
devised  the  lots  described  to  G.  O.  Taylor, 
but  the  plaintiff,  being  dissatlsfled  with  the 
provisions  of  the  will,  was  preparing  to  con- 
test It  when  she  and  Taylor  entered  into  an 
agreemmt  for  the  purpose  of  aTotding  fur- 
ther controversy  and  settling  the  matters  in 
dispute.  That  provided  that  the  will  should 
be  duly  probated,  and  that  It  should  always 
have  full  force  and  effect  as  tbe  will  of  the 
decedent,  and  that  cer'Jiin  parts  of  the  lots 
described,  which  included  tbe  residence  of 
the  decedent,  Aonld  he  conveyed  to  tbe 
plaintiff  by  a  sitedal  warranty  deed,  to  be 
executed  by  Taylor  and  his  wife.  The  deed 
was  executed,  as  required  by  tbe  agreement, 
on  the  22d  day  of  September.  1892.  At  that 
time  one-half  of  the  taxes  levied  upon  the 
lots  for  the  year  1891  were  due  and  unpaid, 
and  this  proceeding  is  prosecuted  for  tbe 
purpose  of  requiring  the  defendant  to  pay 
those  taxes.  The  district  court  found  that  the 
plaintiff  was  entitled  to  the  relief  demanded, 
and  ordered  tbe  payment  of  tbe  taxes  in  con- 
troversy, to  tbe  amount  of  ?T4.T9.  A  certif- 
icate of  the  trial  Judge  which  presents  the 
questlocis  in  dlacmte  is  snhmitted  for  <rar  ccm- 
Bldetatloo 

The  question  is  stated  by  the  appellant  as 
follows:  "Was  the  plaintiff  entitled  to  an  or- 
der compelling  the  executor  to  pay  certain 
taxes  upon  tbe  real  estate  in  question,  wblcb 
were  a  charge  and  a  lien  at  the  date  of  the 
death  of  tbe  testatrix,  where  the  plaintiff  ac- 
quired ber  title,  not  from  the  testatrix,  nor 
under  ber  will,  but  under  a  deed  of  special 
warranty  from  C.  O.  Taylor  Individually?" 
The  plaintiff  has  no  claim  against  Taylor  as 
an  Individual.  The  covenants  of  bis  deed  re- 
quired him  to  warrant  and  defend  the  prem- 
ises conveyed  only  against  the  lawful  claims 
of  persons  who  should  claim  by  or  tbrougb 
him,  and  he  is  not  personally  liable  for  the 
pflyment  of  tne  taxes.  But  the  win  remains 
in  force,  ani  we  are  required  to  dttermlne 
whether  it  is  tbe  duty  of  the  defendant,  as 
executor  of  the  estate  of  tbe  decedent,  to 
pay  them.  Taxes  In  this  state  become  due 
and  paj-able  In  January  of  each  year.  Pro- 
vision Is  made  whereby  a  part  of  them  may 
be  paid  before  the  1st  day  of  April,  and  the 
remainder  bef<ffe  the  1st  day  of  October, 
without  Incurring  any  penalty.  But,  If  not 
Iiaid  within  the  time  prescribed,  the  treas- 
urer may  make  collections  by  distress  and 
sale  of  the  personal  property  of  tbe  person 
taxed.  Provision  is  also  made  for  tbe  sale 
of  real  estate  to  enforce  the  paymait  of  taxes. 
But  however  tbe  taxes  are  collected,  they 
are  a  debt  of  the  person  taxed,  at  least  from 
tbe  time  they  become  due.  Acts  20th  Gen. 
Assem.  c.  194, }  1.  See,  also.  City  of  Dubuque 
T.  Illinois  Cent.  B.  Co.,  39  Iowa,  71. 

The  taxes  In  question  were  due  when  Mrs. 
Taylor  died,  and  ber  estate  is  liable  for  their 
payment  The  tact  that  no  claim  for  than 


Iwd  bem  presented  to  the  executor  by  the 
county  treasurer,  and  that  their  payment 
could  be  enforced  by  tbe  sale  of  the  lots,  did 
not  affect  ttw  liability  of  tbe  estate  for  tbem. 
When  the  necntor  of  an  oBtote  la  possessed 
of  suffident  mean%  onr  and  above  tiw  ex- 
penses of  adndnlstratlan,  he  Is  reqaired,  first 
to  pay  tbe  cbarges'of  the  last  sldmesi  aad 
funeral  of  the  deceased;-  then,  any  aUowauce 
which  may  be  made  for  the  maintenance  of 
Hie  widow  and  mlnw  chlidrm,  if  any.  Aft- 
er that  Is  done.  If  the  fnnds  at  his  command 
are  sufficient,  he  Is  required  to  pay  debts  en- 
titled to  preference  under  the  laws  of  the 
United  States:  then,  public  rates  and  taxes; 
and  afterwards,  claims  duly  filed  and  proved, 
and  legacies.  Oode,  H  241S^121.  There  Is 
no  requirement  hi  r^ard  to  filing  claims  for 
taxes,  and  the  failure  to  file  them  does  not 
release  the  estate  from  liability. 

Tbe  will  of  the  decedent  ^ovlded  tor  tbe 
payment  of  all  her  debts,  and  that  remains 
in  force.  The  statutes  relating  to  that  sub- 
ject also  fequlre  the  payment  of  her  debts. 
Code,  H  2822,  2386,  2387,  242a  It  Is  there- 
fore the  doty  of  the  defendant  te  pay  tbe 
taxes  in  controversy,  and  the  plaintiff,  as  the 
ownw  of  premises  on  which  they  are  a  lien, 
ta  Interested  in  hRving  him  perform  that  duty. 
The  fact  that  he  acquired  the  premises  by 
virtue  of  the  will,  and  then  conveyed  them 
to  the  plaintiff  l>y  a  deed  containing  cove- 
nants of  special  warranty  only,  is  immaterial, 
nor  is  It  bnportant  that  as  executor,  he  may 
not  have  bees  entitled  to  take  possession  of 
the  premises.  Our  conclusion  Is  based  upon 
the  fact  tliat  the  taxes  were  due  and  paya- 
ble when  the  testatrix  died,  and  that  they 
eonstltated  a  debt  for  which  her  estate  is  lin- 
Ue.  The  order  of  the  district  court  aiders 
to  be  right,  and  It  la  affirmed. 


STATB  V.  PORTER. 
(Supreme  Court  of  Iowa.    April  8,  1896.) 

BtlKOLABT— IXDIOTIIBNT — OWNRRSHIP  iHHATBaiAL. 

— Variascss. 

1.  Under  Coda  8  4d02,  providing  that  in 
proaecations  for  offenses  aRaiust  the  person  or 
property,  erroneous  alleeations  as  to  the  name 
of  the  person  Injured  shall  be  immaterial,  a  mis- 
take in  an  indictment  for  burglary  as  to  tbe 
name  of  the  owner  of  the  building  is  immaterial. 

2.  Where,  on  a  prosecution  fw  burglary, 
the  evidence  showed,  that  the  building  entered 
was  a  three  ineteail  of  a  two  story  boildmg,  as 
charged  in  tbe  indictment  the  variance  was  not 
fatal. 

3.  Where,  on  a  prosecatlon  for  burglary, 
the  evidence  showed  that  the  office  entered,  in- 
Etead  of  t>ein^,  as  alleged,  in  the  possession  of  a 
person  individaaily,  was  in  his  possession  as 
president  of  a  corporation,  the  vaxiance  was  im- 
materiat 

Appeal  from  district  court.  Floyd  county; 
P.  W.  Burr,  Judge. 

Indictment  for  burglary.  Plea  of  not 
guilty.  Jury  trial.  Verdict  and  Judgment 
against  tbe  def«idant  and  he  appeals.  Af- 
firmed. I 
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ElUfl  &  BlUa,  ten  appelant  Hlltm  Bern- 
ley,  Att7.  QesD,,  for  tbe  State. 

KINNE,  J.  The  Indictment  In  this  case 
charges  the  crime  to  hare  been  committed 
by  breaUnc  and  entering  a  certain  offlce  In 
a  room  In  the  second  story  of  a  two-story 
building  owned  by  L.  Heeht,  and  tbat  one 
B.  M.  Sherman  bad  possessltm  of  said  of- 
fice. It  is  claimed— First,  that  It  was  not 
shown  who  owned  said  building;  second, 
that  the  erldence  tdiowed  that  the  building 
waa  a  three-stoiy,  instead  of  a  twtHrtory, 
building;  third,  that  It  appeared  from  the 
evidence  tbat  the  possession  of  the  offlce 
or  room  was  In  the  Sherman  Narsoy-  Com- 
pany; and  therefore  there  was  a  fatal  vari- 
ance between  the  allegationa  of  the  Indict- 
ment and  the  proofs. 

Under  our  statnte  (Oode,  |  4809.  when  an 
offense  involves  tbe  cwnmlssion  or  attempt- 
ed commission  of  an  Injury  to  the  person 
or  property,  and  is  in  other  respects  de- 
scribed with  sufficient  certainty,  an  erione- 
oua  allegation  as  to  the  name  of  tbe  person 
Injured  Is  not  material.  .  A  reference  to  the 
following  cases  wUksbow  how  the  statute 
has  be«i  applied:  State  v.  Bmmons,  72 
Iowa,  266,  88  N.  W.  872;  State  v.  Rivera, 
68  Iowa,  816.  27  N.  W.  781;  State  v.  Short, 
54  Iowa,  892,  6  N.  W.  684;  State  V.  Gtolden. 
49  Iowa,  51;  State  v.  Semotan,  86  Iowa, 
67,  61  N.  W.  1161;  State  v.  Franks,  64 
Iowa,  42,  19  N.  W.  832;  State  v.  Teeter,  69 
Iowa,  719,  27  S.  W.  485;  State  v.  Jelinek 
aowa)  04  N.  W.  269;  State  v.  Lee,  Id.  284. 

It  is  contended,  however,  that  tbe  olme 
in  this  case  Is  not  in  other  respects  snffl- 
dently  described.  The  fact  that  the  bnlld- 
Ing  was  charged  to  be  a  two-story  building. 
Instead  of  a  three-story  building.  Is  not  a 
fatal  variance. 

Nor  Is  it  a  fatal  variance  that  the  proof 
showed  tbat  the  offlce  or  room  was  alleged 
to  be  in  possesirion  of  Sherman,  when  in  fact 
it  was  rented  by  a  corporation  of  which 
Sherman  was  president,  and  occupied  by 
him  and  in  bis  possession  as  such  officer. 
See  State  v.  Semotan  and  State  v.  Jeltaiek, 
supra. 

The  court  Instructed  the  jury  on  the  theory 
that  the  claimed  variances,  U  they  existed, 
were  not  matoial,  and  would  not  authorise 
an  acquittal  ot  tbe  defendant  There  was 
no  error  In  so  doing-  All  of  tbe  objections 
raised  impress  us  as  technical  and  without 
merit  Affirmed. 


STATE  T.  MUSHRUSH. 
(Supreme  Court  of  Iowa.    April  8,  1896.) 

MaNSLADOHTBR— EVIDBNCR— COHSPIRACT  —  PeOO? 

•—Acts  axd  Dbclaratiomb  op  Co-Co rf- 

SPIRATORS — RSS  OkBTA 

1.  Tkere  was  evidence  that  a  few  DiKhta 
prior  to  the  affray  in  which  deceased  was  killed, 
one  M.  stated,  in  defendant's  bearing,  that  he 
"had  tt  in"  for  deceased,  and  suggested  to  de- 


fendant that  they  catch  deceased  on  his  way 

home,  and  that  he  (M.)  lick  him,  while  defendant 
stood  oft  the  other  boys  with  M.'a  reTolver,  to 
which  defendant  replied  that  he  could  stand 
them  off  with  hia  fists;  that  on  tbe  night  of  the 
killing,  while  defendant  and  aereral  othen 
were  jidlng  to  ^e  adioolhouse  whcve  the  hnnl* 
cide  occurred,  M.  ronarked  (referring  to  deceas- 
ed) that  there  was  "a  big  Dutchman  coming 
there  to  lick  him  that  night"  and  he  'Midn't 
want  any  help  usleas  tbe  whole  familv  jumped 
in;"  that  some  one  else  remarked  that  >'  a 
melte  occurred,  they  wouM  all  fight  for  each 
other;  that  after  arriring  at  the  sehoolhouse,  de- 
fendant called  a  certain  person  aside,  and  told 
him  there  was  liableto  be  trouble;  that  the  affray 
began  by  C,  one  of  defendant's  party,  addreu- 
ing  Insiuting  language  to  B.,  a  brotner  of  de- 
ceased, wbidi  was  nureeented,  whereupon  de- 
fendant said  B.  was  a  coward  and  would  Bot 
fight:  that,  immediately  tliereafter.  deceased 
cHme  out  of  the  house,  knodied  G.  att  the  pcn^h, 
followed  up  the  attack,  and  was  stebbed  1^  M.; 
and  that  defendant  was  soon  after  seen  convers- 
ing with  M.  and  O.  in  whispers.  Beld  sufficient 
to  warrant  a  finding  that  defendant  conspired 
with  M.  to  inflict  personal  injury  on  deceaaed,  or 
at  least  knowing  of  M.'a  nniawfu)  purpose,  was 

Jireaent  to  aid  and  encourage  htm  in  it  theret^- 
oaiifying  a  verdict  of  manslaughter. 

2.  Conversations  had  in  defendant's  pres- 
ence and  hearing,  on  tbe  way  to  the  place  whm 
the  homicide  occurred,  were  admissible  to  es- 
tablish a  conspiracy  to  kill  deceased. 

3.  Evidence  that  bnmediat^  before  the  af- 
fray in  which  deceased  was  killed,  defendant's 
alleged  co-conspirators  whispered  together  and 
pointed  to  deceased,  defendant  not  oeing  then 
present  were  properly  admitted  <m  oonditioo 
that  the  state  would  thereafter  ahow  a  oon- 
Bpiracy. 

4.  Declarations  of  defendant's  alleged  co- 
conspirators made  shortly  after  the  homicide, 
and  evidence  that  they  and  defendant  were  mb- 
•equently  aeen  whispering  tosethtf,  were  admb- 
aible  as  a  part  of  the  res  gestae. 

5.  It  W88  not  error  to  permit  a  witnen  who 
sat  as  a  juror  on  the  trial  of  defendant's  aU«ed 
co-conspirator  to  state  what  defendant  testified 
to  on  that  trial. 

Appeal  from  district  court,  Audubon  county; 
A.  R.  Thomell,  Judge. 

The  defendant  was  Jointly  indicted  with 
William  McLanghUo,  Walter  Case,  Charles 
Jones,  and  William  Mnshmsh  for  the  crime  of 
murder  In  the  first  degree,  in  the  killing  of 
one  Frank  H.  Leib.  This  defendant  was  sep- 
arately tried,  and  c<mTlcted  of  the  crime  of 
mauslaugfater,  and  Judgment  of  Impriswunent 
in  the  penitentiary  for  a  term  of  five  years 
entered  against  him,  from  which  he  i^peala. 
Affirmed. 

H.  U.  Funk,  fUr  ai>pdlant  MDton  Reml^, 
Atty.  GoL,  and  William  Wona,  Oo.  Atty.,  for 
the  Stete. 

GIVEN,  J.  1.  On  the  evening  of  Blarch  0, 
1894,  this  defendant,  In  company  with  Oie 
other  defendante  and  one  Moon,  went  from 
the  town  of  Audubon  to  a  edioolbouse  in  the 
county,  to  a  public  meeting  that  was  quite 
larg^y  attended.  Three  brothers  (Frank  H., 
Leop<^  and  Otto  Leib)  were  among  those 
present  During  the  evening  a  quarrd  arose 
between  the  defendant  Case  and  Otto  and 
Leopold  Leib,  on  Ihe  pwch  In  trout  of  the 
sehoolhouse.  During  the  [ingress  of  tbe  quar^ 
rel,  Frank  H.  Leib  came  &Qm  the  Inside  of 
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the  hoiue,  and,  after  a  few  w<Htl8,  aasanlted 
Case,  knocked  him  oft  the  porch,  and  was 
pursuing  the  assault,  whereupon  defendant 
McLaughlin  stabbed  him  In  the  abdomen  with 
a  knlf^  Inflicting  a  mortal  wound,  of  which 
the  said  Frank  H.  Lelb  died  In  a  few  days 
thereafter.  There  Is  no  evidence,  nor  Is  It 
claimed,  that  this  defendant  made  any  as- 
saults or  Inflicted  any  injury  upon  deceased. 
The  claims  .at  the  state  are  these:  That  this 
defendant  and  William  McLaughlin  and  oth- 
ers had  conspired  and  agreed  that  an  attempt 
should  be  made  to  whip  Frank  H.  Lelb,  or  in- 
flict some  Injury  upon  his  person,  or  upon 
him  and  his  brothers,  and  that  the  killing  was 
done  by  McLaaghlin  In  an  attempt  by  him  to 
carry  out  that  unlawful  purpose;  that,  before 
the  killing,  McLaughlin  contemplated  and 
designed  to  inflict  some  injury  upon  the 
person  ot  Frank  H.  Ldb.  or  upon  him  and 
his  brothers,  and  that  before  Leib  was  stab- 
bed by  McLaughlin  this  defendant  knew  of 
BUf^  Intentloa  upon  tbe  part  of  MclAughlln, 
and  adrlaed,  or  encouraged  or  Incited  him  to 
carry  out  said  unlawful  purpon;  and  that 
the  wound  which  caused  Leib's  death  was  In- 
flicted by  MclAughlln  In  an  attempt  to  carry 
out  said  unlawful  purpose.  The  defendant, 
by  his  motl<«  for  a  verdict  and  hia  motion  for 
a  new  trial,  whlsh  were  overruled,  and  by  ex- 
ceptious  to  InstmcUons  given  and  refuaed,  has 
preserved,  and  beae^  presents,  tbe  questlim 
irtiether  the  evidence  la  sufficient  to  sustain 
either  vt  said  claims  of  the  stata. 

2.  The  following  ts,  In  aabBtance,  tbe  eri- 
denoe  tending  to  show  defendant's  cramectlon 
with  the  affair:  A  few  eveniogs  prior  to  tbe 
affray  at  the  sctKK^house.  McLaughlin  ana 
this  defendant  were  together  at  a  dance  at 
tbe  house  of  a  Mr.  S^ms^  Frank  H.  Lelb 
was  also  there.  McLaughlin  said,  in  the  pres- 
ence and  bearliuc  of  this  dtfendant,  that  he 
would  like  to  hit  Frank  H.  Lelb,  and,  whw 
asked  what  for,  said  "he  had  it  in  for  that 
fellow."  Later  In  the  evening,  when  speak- 
ing of  Frank  H.  Lelb,  McLaughlin  said,  In  the 
presence  and  hearing  of  this  defendant:  "We 
will  catch  him  as  we  go  borne.  I  will  give 
yon  the  revolver.  You  take  the  revolver,  and 
stand  the  other  boys  off  while  I  li<^  Frank." 
The  defendant  replied  that  "he  didn't  need 
the  revolver;  he  could  stand  them  off  with 
his  fists."  In  goiufs  to  the  scboolhouae  on  tbe 
evening  of  March  9,  1894,  Mclaughlin,  Case, 
this  defendant  and  Winnie  Moon  traveled  in 
one  conveyance,  and  William  Musbrush  drove 
with  them  in  a  road  cart  On  the  way  they 
talked  together,  In  the  hearing  of  this  defend- 
ant, In  substance  as  follows:  Mctaughlln 
said,  if  more  Jumped  uito  him  than  he  could 
handle,  he  would  give  tbem  some  steel.  Wil- 
liam Musbrush  said:  "If  we  get  Into  any 
mfil^e,  be  knew  where  he  was  going  to  get 
help;  that  we  were  all  in  the  same  crowd." 
And  McLaughlin  said,  **0f  course  we  are,  If 
we  are  not  in  the  same  rigs."  Some  one  said 
"tliat.  if  anybody  picked  up  a  fight  with  us 
out  there,  we  would  all  fight  for  each  other." 


Witness  Moon  asked  McLaughlin  who  he 
thought  was  gtring  to  pick  up  a  fight  out 
there,  and  he  said  "there  was  a  damned  big 
Dutchman  coming  there  to  lick  him  that  night 
and  he  didn't  want  any  help  unless  the  whole 
family  jumped  on,  because  he  bad  whipped 
falm  last  winter  or  fall,  easy,  and  he  could  do 
It  again."  It  does  not  appear  that  tbla  de- 
fendant said  anythii^  durli^  these  conversa- 
tkma.  After  arriving  at  the  scboolhouae.  and 
before  thia  affray,  tbla  defendant  aald  to  (i. 
H.  Petty,  whom  he  had  called  adde  to  take 
a  drink  of  Intoxicating  llQUor  with  him,  tiiat 
there  was  liable  to  be  some  trouble  tliere. 
He  was  on  the  porch  when  the  affray  was 
eommoiced  \ij  Case  using  offensive  language 
to  Otto  Leib,  to  which  Otto  replied.  "That  Is 
all  right"  whereupon  this  d^endant  said, 
"That  cowardly  son  of  a  bitch  wm't  fight" 
It  waa  immediate  aitet  thla  that  Frank  H. 
Ldb  came  out  and  knocked Gaaeoff  the  porch, 
followed  up  the  attack,  and  was  stabbed  by 
M<d:>anghlln.  After  the  stabbing,  McLaugh- 
lin, in  great  excitemoit  was  floorisblng  bis 
knife,  and  bantering  and  tbreatenlng  the  peo- 
ple genoally;  and  thia  defoidant  standing 
near  him,  waa  caHing  to  the  peoide  to  stand 
back  or  they  would  get  hurt  Soon  tbere- 
atter  he.  McLaughlin,  and  Case  woe  seen  to 
converse  together  in  a  whisper.  There  can  be 
no  doubt  but  that  McLaughBn  Intended  that 
a  Quarrel  ahonld  be  pnmAed  with  the  Lelb 
brothera.  or  some  of  tibem,  and  that  personal 
Injury  should  be  done  to  than,  or  any  of 
them  resenting  the  provocation.  While  this 
defendant'a  words  and  acta  were  few.  we 
think  the  Jury  was  warranted  in  finding  there- 
from that  he  had  conspired  with  McLaughlin 
to  aid  him  In  his  unlawful  purpose.  If  this 
be  doubtful,  there  surely  can  be  no  doubt  but 
that  knowing  of  McLaughlin's  unlawful  pur- 
pose, he  was  present  to  aid  and  encourage  him 
In  it  That  he  did  not  eq^ect  such  a  result 
as  followed,  we  think  is  true;  but  he  Joined 
In  a  conspiracy  to  commit  an  unlawful  act 
and  was  present  aiding  and  eneonraging  Its 
commission,  and  must  abide  the  consequences. 

3.  Defendant  moved  to  strike  out  the  testi- 
mony of  tbe  witness  Momi,  who  testified  to 
the  conversations  on  the  way  to  tbe  school- 
bouse,  on  tbe  ground  that  no  conspiracy  had 
been  proven.  Thla  evidence  tended  to  ahow 
tbe  conspiracy,  and  the  motion  waa  property 
overruled.  The  state  waa  p^mltted  to  prove, 
over  defendant's  objection,  that  after  they 
came  to  the  schoolhouse,  and  before  the  af- 
fray, McLaughlin  and  Caae  whispered  togeth- 
er, and  pointed  to  Frank  H.  Lelb,  when  this 
defendant  waa  not  present  Tiie  ground  of 
the  objection  was  that  no  evidence  of  a  con- 
spiracy had  been  introduced,  and  therefore 
the  acts  of  these  men  were  not  admlsidble 
against  this  defendant.  This  evidence  was 
only  admissible  after  a  conspiracy  bad  bem 
prima  facie  established,  or  upon  the  promise 
of  the  state  that  aucb  evidence  would  be  in- 
troduced. State  V.  Grant,  8(1  Iowa,  216.  53 
N.  W.  120.   The  court  admitted  this  evidence 
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expressly  npoD  condition  tliat  tbe  state  ironld 
thereafter  show  a  conspiracy.  Other  evidence 
of  a  slmUar  diaracter  was  ^x^>eTly  admitted 
orer  def«idant's  objectlm.  Tbe  state  was 
permitted  to  proTe,  orer  defendant's  objec- 
tion, declarations  of  HcLangblln  and  Case 
made  within  a  short  time  after  tbe  stabbing, 
and  that  they  and  defendant  were  whisper- 
ing together.  This  evidence  was  adrnhndble 
as  part  of  tbe  res  gestte.  A  witness  who  had 
sat  aa  a  Jnror  on  the  trial  of  McLaughlin  was 
permitted,  over  defendant's  objection,  to  state 
what  this  defendant  tesOfled  to  as  to  certain 
mattOTs  on  that  ttlal.  Defendant  contends 
that  tills  evidence  was  Incompetent,  the  re- 
porter's notes  being  the  beat  evidence,  and 
cites  State  v.  Haioy,  44  Iowa.  104.  In  that 
case  an  nnatithenticated  transcript,  purport- 
ing to  be  a  transcript  ot  the  reporter's  notes, 
was  offend.  Tbln  court  held  that  the  orig- 
inal notes  mnst  be  produced,  or  a  snfBclent 
showing  made  why  tbey  were  not,  befwe  a 
copy  conld  be  admitted.  It  was  not  held 
that  one  who  heard  and  remembered  the  for^ 
mer  testlnumy  might  not  testify  as  to  what  it 
was.  It  la  a  common  practice  to  have  re- 
pcHTters,  after  refreaUng  their  recoUectlon 
Itom  th^  notes  of  testimony,  state  what  it 
was.  Surely,  ft  is  no  more  hearsay  or  seoond- 
ary  for  one  who  heard  and  remembera  to 
state  what  It  was,  than  fbr  a  reporter  whow 
memory  Is  refreshed  by  bis  notes. 

4.  ApptSiaixVM  farther  ctmtentlon  is  that  the 
verdict  Is  contrary  to  evidence.  Tbe  ctmtrol- 
ling  question  of  fiict  In  the  case  Is  whether 
tfats  d^endant  conspired  to  commit  the  unlaw- 
ful act  as  ahieady  stated,  at  advlaed.  en- 
couraged, or  Incited  Its  commission.  As  air 
ready  stated,  we  think  the  Jury  vraa  author- 
ized to  find  that  be  did  bottL  We  find  no 
emw  In  tbs  record,  and  Oie  Judgment  of  the 
district  court  Is  thwefore  affirmed. 


STATE  T  VAN  VLTBT. 
(Snpreme  Court  of  Iowa.    April  7,  1890.) 
Witness— Cb EDI BiLiTT— Effect  or  Ihpbaobhekt. 

Tliat  a  witness*  moral  character  and  ren- 
utatioQ  for  troth  and  veracity  has  been  impeaco- 
ed  does  not  reqaire  that  tiie  jury  disregard  his 
teutimony  U  onsupported  by  corroborating  evi- 
dence. 

Aweal  from  district  court,  Marion  county; 
A.  W.  WIllElnsoD,  Judge. 

Indictment  for  nuisance.  Verdict  of  guilty, 
and  tbe  defendant  appealed.  Affirmed. 

Warren  &  Van  Vliet,  for  appellant  Mil- 
ton Remley,  At^.  Gen.,  for  the  State. 

GRANGER,  J.  The  defendant  Is  charged 
with  malntalntng  a  place  for  the  sale  of  and 
with  selling  Intoxicating  liquors.  Testimony 
was  introduced  tending  to  Impeach  some 
of  the  witnesses  for  the  state.  The  court, 
touching  the  question  of  impeachment,  gave 
the  following  Inetmctlon:  "No.  4.  A  wit- 
ness may  be  discredited  by  impeaching  evi- 


dence; that  Is  to  say,  that  his  general  repu- 
tation for  tnitb  and  veracity  In  the  nelgb- 
borbood  whne  he  resides  Is  bad,  or  that 
his  general  moral  character  In  such  neigh- 
borhood is  bad.  But  you  are  not  required 
to  wholly  disregard  the  testimony  of  a  wit- 
ness simply  because  he  has  been  Impeached 
by  showing  that  his  general  reputation  tor 
truth  and  veracity  and  his  general  moral 
character  is  bad.  If  the  evidence  of  such  wit- 
ness is  sustained  by  other  corroborating  evi- 
dence,or  if  for  any  other  reasonyou  believe  that 
toJiat  such  witness  testified  to  is  true,  tliea  you 
are  not  to  wholly  disregard  it,  and  the  degree 
of  credit  and  weight  to  be  given  to  the  testU 
many  of  such  witness,  if  any,  as  weU  as  the 
credit  and  weight  to  be  given  to  the  testimony 
of  each  and  all  witnesses,  are  matters  to  be  de- 
termined by  the  jury,  and  the  jury  alone,  m 
view  of  all  the  evidence  and  all  ^  facts  and 
drcumstanees  proved  and  eatabUshed  on  the 
triai  of  the  cause." 

Appellant  complains  of  the  italicized  por- 
tions of  the  tnstnictlous,  and  contends  that 
the  legal  effect  of  an  Impeachment  Is  to 
absolutely  destroy  tbe  credibility  of  tbe  wit- 
ness and  his  testimony.  We  think  the  ques- 
tlou  has  been  deOnltdy  settled  in  this  state. 
In  Green  v.  Cochran,  43  Iowa,  514,  this 
court  held  that  an  Instruction  to  the  effect 
that  an  Impeached  witness,  unless  corrob- 
orated, was  entitled  to  no  credence  and 
weight  with  the  Jury,  did  not  express  the 
law;  and  the  court  said;  "We  think  that 
an  Impeached  witness  may  testify  so  con- 
slst^tly,  and  ma/  deport  blma^  In  such 
manner,  and  may  be  so  corroborated,  as  to 
material  poUtte,  that  tbe  Jury  might  feel 
Justified  in  believing  htm  upon  some  point 
in  which  he  Is  nut  CGrroborated."  This  rule 
was  followed  In  State  t.  Larson.  85  Iowa, 
eSO,  S2  N.  W.  639;  and  see.  also,  HcMurrin 
V.  RIgby,  80  Iowa,  322.  45  N.  W.  877.  These 
cases  BO  conclnslvejy  settle  appellant's  con- 
tention that  there  Is  no  occasion  for  elabora- 
tioo.  We  see  nothing  In  the  instmction  not 
in  harmony  with  the  recognlted  rule  on  this- 
subject   Tbe  Judgment  is  affirmed. 


STATE  T.  RUDD. 

(Supreme  Court  of  Iowa.    April  7,  1896.) 

Ckimisal  Law— Sl-fficiksci  op  Jcdombnt— As- 
SADLT  wiTU  Intent  to  Rape — £vidbxcb 

—  ScrFIOIBNOT. 

1.  Tbe  record  showed  a  trial  and  a  verdict 
of  guilt;;  that  defeadant'a  motion  to  set  aside 
the  verdict  and  for  a  new  trial  was  OTerruled; 
that  afterwards  defendant,  beiu^  present,  was 
informed  of  the  nature  of  the  mmctment,  bin 
]>lea,  and  the  verdict  of  the  jnry;  and  that,  no- 
legal  cause  being  shown  against  the  same,  it  was 
ordered  and  adjudged  that  dcfendaat  be  impris-'U- 
ed,  etc.  Held,  that  the  judgment  was  not  oimi 
to  the  objection  that  It  was  insufficient  becaiiise 
there  was  no  finding  of  guilty  hj  the  court. 
State  V.  Cook  (Iowa)  61  N.  W.  185,  followed. 

2.  Where  a  witness  for  the  state,  on  croRs- 
examlnation,  denies  having  made^  certain  state- 
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mrat  ont  of  court,  and  ft  witness  for  defendant 
afterwards  testificB  that  roch  witness  amde  such 
itatement,  it  is  oot  prejudicial  error  to  allow  the 
■tate'a  witness  to  again  denj  it 

8.  A  witness  cannot  testify  as  to  what  he  un- 
derstood by  a  statement  of  a  person  out  of  court, 
to  which  snch  witnoss  has  testified. 

4.  Where  defendant's  wife,  on  cross-exam- 
ination, denied  that  in  a  coDTezaatlon  with  the 

Jrosecutrix,  in  tiia  presence,  stie  said  she  and  de- 
endant  had  talked  the  matter  over,  it  was  not 
error  to  permit  the  prosecutrix  to  testify  in  re- 
buttal that  defendant's  wife  made  such  state- 
ment. 

5.  Where  prosecntrix  testified  that  defend- 
ant took  hold  of  her  violently,  and  held  her, 
despite  her  resistance,  so  as  to  inflict  injury  on 
her  peraon,  it  was  not  error  to  charge  that  if 
the  jury  failed  to  find  that  defendant  assaulted 

Srosecutrix  with  Intent  to  rape,  but  found  that 
e  had  taken  hold  of  her  as  she  alleged,  they 
sbonld  find  him  guilty  of  assault. 

6.  On  trial  foi  assault  with  intent  to  rape, 

firosecntrix  testified  that  defendant  seised  her 
n  the  hog  house,  and  tore  her  clothes;  that  Ids 
troQsers  were  unbuttoned;  and  that  «he  made 
a  strong  resistance.  There  was  also  eridwce  M 
complaints  to  her  husband  and  others.  Beld  ta 
sustain  a  verdict  of  guilty. 

Appeal  from  district  court,  Worth  county; 
John  C.  Sherwin,  Judge. 

The  defendant  was  convicted  on  au  Indict- 
ment charging  him  with  an  assault  on  Jose- 
phine Style,  a  female,  with  intent  to  commit 
a  rape,  on  the  15th  day  of  March,  18M.  His 
motion  for  a  new  trial  was  overruled,  and 
Judgment  entered  against  htm,  from  which 
he  ai^eals.  Affirmed. 

Cliggltt  &  Rule  and  W.  H.  Barnes,  for  ap- 
pellant Milton  Remley,  Jesse  A.  Miller,  Ed. 
Collin,  Frank  ForlieM,  W.  L.  Eaton,  and  J.  11. 
Smith,  for  the  State. 

OI\'BN,  J.  1..  Appellant's  first  contention 
la  that  there  la  no  proper  judcmeat  against 
him,  for  that  "there  la  tio  finding  by  the 
court  of  guilty."  The  record  showa  a  trial 
verdict  of  "guilty  of  absanlt  with  Intent  to 
commit  a  rape  upon  Josephine  Style  aa  char^ 
ged";  that  defendant's  motion  to  aet  aside 
the  verdict  and  for  a  new  trial  was  heard 
and  overruled,  and  that  afterwarda,  on  the 
same  day,  the  cause  came  on  for  judgment; 
that  the  defendant,  being  inraent,  waa  in- 
formed by  the  court  of  the  nature  of  the  In* 
dlctment,  his  plea,  and  the  ve:dict  of  the 
Jury  thereon,  "and,  no  legal  cauae  being 
shown  against  the  same.  It  Is  therefore  or^ 
dered  and  adjudged  by  the  court  that  the  de^ 
fendant,  Peter  S.  Kudd,  be  imprteoued  In  the 
penitentiary  at  Anamoaa,  at  hard  labor,  for 
the  term  of  one  yenr."  This  Judgment,  ao 
tar  as  any  finding  of  evAU  by  the  court  Is 
concerned,  la  idintical  with  that  In  State  t. 
Cook  (Iowa)  61  X.  W.  185,  which  was  held 
by  tbia  court  to  be  snfilclpnt. 

2.  Appellant  assigns  aa  emn*  certain  rul- 
ings of  the  court  on  the  taking  of  the  testi- 
mony. After  the  defeoae  rested,  the  state 
called  J.  R.  Smith,  whose  name  was  not  oa 
the  indictment  as  a  witneea,  and  aa  to  wbom 
no  notice  had  Iteen  given.  Mr.  Smith,  hav- 
ing testified  that  be  had  a  conversation  with 


the  defendant  prior  to  the  preliminary  ez- 
aminationf  was  adted  thla  question:  "State 
whether  or  not  in  that  conreraatlon,  at  your 
office,  Mr.  Budd  said  to  yon,  in  words  or  In 
anbstiance,  that  he  waa  there  at  Mr.  Style's 
on  the  afternoon  of  the  15th  of  last  Marcb, 
being  the  day  of  the  asaanlt"  The  defend- 
ant objected  on  the  ground  that  It  waa  In- 
competent, and  not  vropet  rebottaL  Tbe  cb- 
JectioQ  waa  overrulid,  and  the  wltneaa  an- 
Bweied  that  "be  did."  He  waa  aaked  ''wheth- 
er or  not,  in  that  conversatton,  he  stated  to 
you  that  be  paw  Hra.  Style  there  on  that 
aftemoiHi."  To  this  the  defoidant  obje.t  d 
on  the  gtoond  that  It  waa  tncompeteot  and 
calling  for  an  admission  of  the  defendant 
which  waa  competent  evidence  In  chief  on 
the  part  of  tbe  state,  and  ikot  proper  In  re- 
buttal, which  objection  waa  anatalned.  Appel- 
lant'a  convlatnt  la  that  this  waa  an  eCrort  upon 
the  part  of  tb»  sbite  to  Introduce  In  rebuttal 
an  admission  which  waa  conqwtent  In  chief, 
and  to  thereto  avail  Itadf  of  the  testimony 
of  thewltneaa  of  whom  tbe  defense  had  no  no- 
tice. The  defendant  had  testified  that  he  was 
not  at  the  place  mentioned  «i  the  afternoon 
of  the  15th,  and  bad  introduced  evidence  tend- 
ing to  eatabllah  an  allbL  We  are  Indlned  to 
think  that  the  conversation  Inquired  abont 
waa  admlasible  In  rebuttal,  bnt  whethn-  It 
waa  (»■  not  we  need  not  determine,  as  It  wlU 
be  observed  that  under  the  rulbi^  tbe  wit- 
ness did  not  state  wbat  tbe  convoaation  wa& 
Mrs.  Style  atated  on  eroas-ezamlnation  that 
ahe  did  not  tell  Mra.  Cnlbertaon  that  Ftae  got 
her  sickneaa  from  pnnqtlng.  Mrs.  Onlbertson 
testified,  on  btiwU  of  tbe  defoidant,  tiiat  abe 
did  so  state;  and  Mra.  Style  was  permitted, 
ovw  defendant's  objection,  when  called  In 
rebuttal,  to  again  testify  that  sbe  did  not 
BO  state  While  It  may  have  been  nnneces- 
aary  to  have  tbe  testimony  of  Mra.  Style  re- 
peated, we  fall  to  cttacem  wherehi  It  could 
have  been  In  tbe  least  prejudicial  to  tbe  ap- 
p^buit.  Appellant  'complains  that  Mrs. 
Schrader  waa  p«mltted  to  etate  that  Mra. 
Style  told  bCT  abont  being  assaulted  by  Eome 
one  on  the  16th  day  of  March,  In  the  bog 
house  on  her  premises.  The  record  faUa  to 
ahow  that  any  objection  waa  made  either  to 
the  question  or  aiuwer.  The  wlfa  of  ths  de- 
fendant testified  that  when  Mra.  Style  said  to 
the  defendant  "something  about,  you  know, 
what  you  bad  done  to  me  In  the  hog  houae, 
why,  I  hard  be  said  you  are  alck."  Sbe  wan 
then  asked,  "What  did  you  underi^nd  by 
that?"  to  which  the  state's  ot^ecUon  was 
sustained  as  Incompetent  and  Immaterial. 
We  think  It  was  for  tiie  Jury,  not  tbe  witness, 
to  determine  the  sense  In  wblcb  tbe  lani^uag.' 
was  used.  Mrs.  Style  was  allowed  to  testify 
In  rebuttal  that  In  a  conversation  with  de- 
fendant's wife,  and  In  his  preaenoe,  defend- 
ant's wife  stated  that  they  had  taJ^eA  about 
the  matter  before  they  came  to  see  Mrs. 
Style.  Thla  waa  In  rebuttal  of  the  testimony 
of  Mrs.  Rudd  on  crosa-examtnatlon  In  which 
I  ahe  had  denied  so  aayliur  to  Bira.  Style. 
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Sorely,  the  state  was  not  concluded  by  Mra. 
Radd's  statement,  and  had  a  rlgbt  to  contra- 
dict It  in  rebuttal. 

3.  Appellant  contenda  tbat  tbe  Qtth  Instruc- 
tion l8  not  sufficiently  specific,  for  tbat  It 
does  not  define  an  aasanlt,  or  assault  and 
battery.  The  Instmction  Is  that:  "If  yon 
fall  to  find  that  tbe  defendant  assaulted 
Josephine  S^le  with  Intent  to  commit  a  rape, 
but  do  find  that  he,  at  tbe  time  and  place, 
took  hold  of  her  as  she  alleges,  then  yon 
shoald  find  bim  guilty  of  assault."  Josephine 
Style  alleged  In  her  testimony  tbat  be  took 
bold  of  her  violently,  and  held  her,  despite 
her  resistance,  so  as  to  Inflict  Injury  upon 
her  person.  If  the  jury  found  this  to  be  true, 
then,  clearly,  the  defendant  was  guilty  of  an 
assault,  and  It  won!d  have  been  difficult  for 
the  court  to  make  it  plainer  to  the  jury  than 
In  this  Instruction.  It  Is  contended  that  In 
tbe  sixth  instructtOD  the  court  assumes  as  a 
fact  tbat  the  defendant  had  a  struggle  with 
the  prosecutrix.  The  instruction,  taken  alone, 
will  not  tear  such  a  construction,  and  surely 
not  when  taken  In  connection  with  other  in- 
structions slven.  Complaint  is  mad?  of  the 
refusal  to  give  the  Eerentb  and  ninth  insirnc- 
tlous  asked  by  tbe  defendant,  for  that  the 
instructions  given  do  nrt  fully  cover  the 
ground.  We  think  otherw'se.  We  discover 
no  error  In  the  glvlrg  or  refusing  Instructions. 

4.  Appellant  further  contends  that  the  ver^ 
diet  is  contrary  to  tbe  evidence,  and  that  there 
is  no  proper  or  sufficient  corroboration  of  tbe 
prosecutrix  to  support  tbe  verdict.  We  will 
not  set  out  nor  discuss  the  evidence  upon  these 
questions.  It  Is  sufficient  to  say  that  there  Is 
acme  corroboration  of  the  prosecutrix,  tending 
to  connect  the  defendant  with  tbe  commission 
of  the  offense  charged,  and  tbat  tbe  question 
of  tbe  sufficiency  of  the  corroboration,  as  well 
as  of  tbe  evidence,  was  properly  submitted  to 
tbe  jury,  and,  under  the  record,  their  verdict 
should  not  be  disturbed  on  either  of  these 
grounds.  Tbe  court  g&ve  an  instruction  as 
follows:  "You  are  Instructed  that.  In  order 
to  find  the  defendant  guilty  of  tbe  offense  of 
tbe  assault  with  intent  to  commit  rape,  you 
must  find  from  the  evidence,  and  be  satisfied 
from  the  evidence  beyond  a  reasonable  doubt, 
not  only  tbat  he  made  an  assault  on  the  prose- 
cutrix, according  to  tbe  meaning  and  defini- 
tion of  'assault'  as  given  to  you  In  other  In- 
structions, but  you  must  be  further  satisfied, 
beyond  a  reasonable  doubt,  that  in  making 
such  assault  (if  you  find,  beyond  a  reasonable 
doubt,  tbat  he  made  an  assault)  be  had  In  his 
mind  the  particular  and  specific  intent  to  ac- 
complish the  act  of  sexual  Intercourse  ujpon 
ber,  even  against  her  will,  and  against  the 
utmost  resistance  tbe  prosecutrix  could  make. 
For  a  mere  assault,  made  with  the  intention 
of  procuring  her  consent  to  the  act  of  Inter- 
course, or  under  the  b^lef  tbat  she  would 
yield  to  solicitation,  and  not  Intending  to  ac- 
complish the  act  of  Intercourse  against  her 
resistance,  you  cannot  convict  him  of  the  of- 
teiuw  of  asBanlt  with  Intent  to  commit  rape.'' 


Appellant  contends  that  tbe  evidence  does  not 
show,  beyond  a  reasonable  doubt,  the  intent 
cbarged,  and  therefore  the  rardlct  la  contrary 
to  the  law  as  given  by  the  court,  and  to  the 
evidence.  These  parties  were  both  married, 
and  they  and  their  families  had  been  nelgb- 
Iwrs  and  friends  for  several  years.  According 
to  the  testimony  of  the  prosecutrix,  the  of- 
fense was  committed  in  a  bog  bouse  at  ber 
home  on  the  afternoon  of  flfarch  15,  1804. 
The  bog  bouse  was  about  40  feet  long  from 
east  to  west,  with  a  door  in  each  end,  an  al- 
ley 3  to  4  feet  wide  through  the  center,  and 
pens  oa  each  side.  Tbe  prosecutrix  was  in 
the  alley,  watering  the  bogs.  As  to  the  char- 
acter of  the  assault,  she  testifies  as  follows: 
"He  came  to  tbe  bog  house;  asked  me  If 
my  husband  was  at  home.  I  told  him  no; 
that  he  was  In  Carpenter,  cleaning  flax. 
Then  he  passed  Inside  hog  bouse,  In  where 
I  was;  looked  at  the  pigs;  says,  'Is  that  all 
the  fat  b<^  you  got?'  I  says,  'Yes.'  1 
turned  around,  went  to  the  door,  got  another 
pall  of  water  out  to  the  swlU  cart,  and  turn- 
ed around;  was  going  to  give  tbat  to  the 
pigs.  Just  as  I  leaned  over  to  water  them 
In  the  trough,  he  graubed  me  around  tbe 
waist  We  went  along.  The  pall.— I  had  it 
In  my  hand,— tbat  was  turned  on  tbe  floor. 
Don't  know  bow  long  tbe  bog  bouse  Is.  The 
alley  was.— think  It  Is  forty  feet  When  be 
grabbed  me  I  was  pretty  near  In  tbe  middle 
of  bog  bouse.  Wasn't  to  tbe  door.  I  was  to 
tbe  second  bin  from  tbe  door.  There  are 
bins  on  both  right  and  left  sides  of  alley, 
and  studding  or  posts  running  up  to  the  root 
from  tbe  floor  along  each  side.  Can't  re- 
member If  he  said  anything  when  he  grabbeO 
hold  of  me.  I  got  so  excited.  I  tried  to  get 
away.  I  took  bold  around  the  joist  nmning 
across.  Put  my  hands  up,  and  grabbed  hold 
of  it.  He  still  kept  hold  of  me.  He  tore 
me  loose  from  there,  and  carried  me  a  little 
further  down.  Carried  me  round  my  stom- 
ach, here,  and  bad  hold  of  my  clothes.  Car- 
ried me  so  to  the  next  studding.  I  got  bold 
of  another  studding.  He  kept  on  pulling  on 
my  chest,  here,  trying  to  get  me  to  let  loose, 
but  I  didn't  let  loost  of  that.  He  tore  my 
clothes,- my  dress  and  underskirt  Had  oa 
a  red  and  black  calico  dress,  and  a  half- 
woolen,  half-cotton  skirt  He  tore  the  dress 
up  here  in  two  places  In  front  I  told  him  to 
Tbt  go  of  me.  He  didn't  make  any  answer 
that  I  can  remember.  I  held  (or  all  my 
might,  and  hollered  for  help.  When  I  hol- 
lered for  help  he  let  go.  Then  he  went  to- 
wards the  door,— went  to  the  front  door. 
Then  he  turned  arotmd  and  came  back.  He 
did  not  take  hold  of  me  again.  When  he 
turned  around  and  came  back,  I  noticed  his 
pants  were  unbuttoned.  Then  he  asked  me 
If  I  wouldn't  say  good-bye.  I  told  him,  'No, 
sir.'  I  told  bim,  if  I  got  to  the  door,  I  was 
going  to  hit  him.  Had  no  further  talk  then. 
I  guess  he  went  away  then."  The  evidence 
shows  that  up  to  that  time  tbe  prosecutrix 
was  hi  good  healtb,  and  tbat  thereafter  she 
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suffered  from  fenmle  demngemwitB,  reqvlr- 
1ns  medical  treatment,  such  as  might  reault 
from  the  kind  of  aaaanlt  that  she  states  wan 
made  upon  her.  The  evidence  also  shows 
tbat  she  complained  to  her  bosbaad  and 
to  others,  at  the  first  oi^rtnnlty,  of  the  con- 
duet  of  the  defendimt,  and  that  the  d^endant 
and  bis  wife  came  to  her  home  to  see  her, 
when  the  occanence  vaM  the  snbject  of  their 
conversation.  Thwe  are  other  facte  ai^ear- 
ing  which  tend  to  corroborate  the  prosecu- 
trix, not  onl7  as  to  the  fact  that  an  assault 
waa  made,  but  also  as  to  the  character  of 
tbat  assault  We  Oiink  the  Jury  was  war- 
ranted In  flndlng  as  it  did.  Affirmed. 


STATE  T.  HELM. 
(Supreme  Court  of  Iowa.    April  7,  1896.) 

HOMICIDK  —  MUHDBR  —  EviDI»CB  —  RCPDTATtOS — 

Krkok  Cured  by  Ihstructioss  —  Tqrbats  — 
Ihpcachiko  Witnbss— Kbhakks  of  Counsbl. 

1.  On  a  murder  trial,  where  tt  appeared  that 
deceased  and  his  friends  formed  one  faction  in  a 
neighborhood  feud,  and  that  defendant  and  hia 
friends  formed  the  otlier,  evidence  that  prior  to 
the  homicide  there  were  frequent  quarrols  and 
fights  between  the  factions  was  admissible, 
where  it  also  appeared  that  defendant  was  prea- 
eut  and  took  part 

2.  £rror  in  admitting  evidence  that  before 
the  homkide  defendant's  reputHtion  as  an  order- 
ly and  peaceable  man  was  bad,  and  that  tbat  of 
deceases  was  good,  in  the  absence  of  prior  evi- 
dence hy  defendant  as  to  his  good  reputation, 
was  cured  by  a  special  charge  to  "withhold  ap- 
plying the  eTideace  in  any  way,  as  far  as  pos- 
sible," when  suKdemrated  by  a  direction  in  a 
general  charge  to  "disregard  it,  as  having  no 
weight  whatever.  " 

3.  Where  defendant  had  testified  as  to  quar- 
rels and  fights  with  deceased  and  his  friends  be- 
fore the  homicide,  but  had  denied  making  cer- 
tain threats  against  deceased,  as  brought  out  by 
the  state's  evidence,  it  was  proper  cross-exam- 
inatioa  to  ask  liim  if  he  had  not,  in  a  conversa- 
tion with  a  third  person,  made  threats  against 
deceased. 

4.  Where,  from  the  whole  record,  it  appears 
that  evidence  of  threats  by  defendant  prior  to 
the  homicide  was  admitted  solely  to  impeach  bis 
testimony,  it  was  not  reversible  error  for  the 
court  to  fail  to  charge,  limiting  its  effect  to  im- 
peachment. 

5.  Remarks  ot  counsel  are  not  available  for 
reversal,  unless  Inoorporated  in  the  bUl  of  ex- 
ceptions 

Appeal  from  district  court.  Keokuk  county; 
A.  R.  Dewey,  Judge. 

The  defendant  was  Indicted  for  the  murder 
of  Walter  Clark.  There  waa  a  trial  which  re- 
sulted In  a  verdict  of  guilty  of  murder  in  tbe 
eecood  degree,  and  a  Judgment  of  ImprlBour 
ment  in  the  penitentiary  for  18  years.  De- 
fendant appeals.  Affirmed. 

O.  H.  Mack^,  Woodln  &  Son,  and  Hamilton 
&  Donahue,  for  appellant  Ullton  Remley, 
Atty.  Gen.,  and  F.  L.  Ooeldner,  for  the  State. 

BOTHROCK,  a  J.  1.  This  Is  tbe  second 
appeal  by  the  defendant  in  tbls  case.  See  61 
N.  W.  246.  It  la  not  denied  that  the  defend- 
ant killed  Walter  Clark  by  shooting  him  with 


a  revolver.  And  it  ts  not  claimed  that  the 
abootlng  was  acddentaL  In  tUe  trial  from 
which  this  appeal  was  taken,  as  well  as  upon 
the  f<»iner  tilal,  tbe  contention  was  that  tbe 
killing  vas  done  in  a^-defense.  The  Judg- 
ment waa  reversed  upon  tbe  former  appeal 
upon  questltma  which  are  not  now  Involved  in 
the  case.  Tbe  tragedy  occurred  In  the  night- 
time on  a  public  road  In  Keokuk  county,  near 
the  residence  of  one  Oliver  Helm.  The  de- 
ceased and  his  brother.  Byron  ClariE,  and  tbe 
defoidant  are  cousins,  and  for  many  years  re- 
sided on  farms  in  tbe  same  neigbb<»-hood. 
The  def«idant  was  about  83  year^  of  age  at 
tbe  time  be  took  the  life  of  Walter  Clark.  He 
had  bem  married  for  some  yeara,  and  was  tbe 
father  of  four  children^  Byron  Clark  was 
then  about  23  years  old,  and  Walter  Olailc 
was  younger,  and  both  were  unmarried.  It 
appears  tbat  these  persons  were  not  on  friend- 
ly terms.  For  some  time  before  the  fatal  oc- 
currence there  had  been  quarreling,  and  some 
fighting,  in  tbe  neighborhood;  and  It  is  tn  be 
inferred  from  the  teatlmony  of  many  of  the 
witnesses  that  the  community  was.  largely 
made  up  of  families  who  were  related  to 
eadi  other,  as  nmdes,  aunts,  cousins,  and 
other  family  connections.  There  was  what  Is 
called  "bad  Mood"  among  them.  In  the  ex- 
andnation  of  the  witnesses  tn  chief,  the  prose- 
cution was  permitted  to  introduce  evidence, 
over  the  defendant's  objection,  relating  to 
quarrels,  fights,  and  difflcnltiea  before  the 
homicide,  between  what  appeared  to  be  two 
contending  factions  in  the  neighborhood.  It 
Is  urged  that  It  was  not  competent  to  prove, 
the  details  of  these  fights  snd  disturbances 
by  direct  testimony.  We  do  not  think  there 
waa  error  in  overruling  obJectl(»is  to  this  line 
of  evidence  The  defendant  appeare  to  have 
been  present  on  the  occasions  referred  to,  and 
to<dc  part  either  as  an  adviser  or  as  anr  ac- 
tive participant  It  Is  always  admissible.  In  a 
trial  for  murdw,  to  show  previous  iU  feeling 
on  tbe  part  of  tbe  defendant  toward  the  de- 
ceased. The  anUioritles  dted  by  counsel  for 
defendant  on  this  proposltton  do  not  involve 
the  question  under  consideration.  They  re- 
late mainly  to  the  cross-examination  of  wit- 
nesses to  good  character,  and  they  merely  re- 
Itwate  tbe  well-known  doctrine  that,  in  cross- 
examination,  particular  acts  Indicative  of  bad 
character  should  be  excluded. 

2.  The  defendant  did  not  introduce  any  evir 
dence  for  the  purpose  of  showing  that  bib 
previous  reputation  as  an  orderly  and  peace- 
able man  was  good  before  tbe  homicide  The 
state  Introduced  a  number  of  witnesses  In  re 
buttal  who  testified  that  his  reputation  was 
bad.  And  a  number  of  witnesses  were  Intro- 
duced by  the  state  who  testified  tbat  the  rep- 
ntatlon  of  the  deceased  as  a  peaceable  cinzen 
was  good.  All  this  evidence  was  lutroduced 
over  the  defendant's  objection,  and  the  ruling 
of  tbe  court  In  permitting  Its  lutroduction  Is 
claimed  to  be  erroneous.  If  this  were  nil  that 
pertains  to  this  question,  the  judgment  of  the 
oonrt  should  be  promptly  revei^sed.  The  over- 
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ruling  of  tbe  objection  to  the  evidence  was  a 
palpable  Tlolation  of  one  of  the  fundamental 
rales  of  evidence,  which  is  now  everywhere 
recognized  and  enforced,  and  to  which  there 
are  no  exceptions  in  trials  for  criminal  homi- 
cide. 3  GreenL  Et.  H  25-27.  At  the  close  of 
the  introduction  of  this  evidence,  counsel  for 
the  defendant  moved  to  exclude  it,  and  the 
motion  was  overruled.  But  immediately  after 
the  Introduction  of  all  tbe  evidence  in  the  case 
the  following  order  was  made:  "Gentlemen 
of  the  Jury:  Referring  to  the  evidence  offered 
by  the  state  tending  to  prove  the  reputation 
of  deceased  for  good  order,  and  of  tbe  de- 
foidant  for  being  disorderly,  the  same  is 
withdrawn  from  your  consideration,  and  you 
win  withhold  applying  tbe  evidence  tn  any 
way,  as  tar  as  powlble;  and  the  motion  of 
the  defendant  to  strike  same  out  is  sustained." 
And  In  the  general  charge  to  the  Jury  tbe  fol- 
lowing instmctlon  was  ^ven:  "Any  and  all 
evldeiice  Introduced  by  the  state  tending  to 
pmre  that  the  reputation  of  Walter  Clark  for 
good  order  and  peoceaUeness  prior  to  the 
bomidde  was  good,  and  also  all  evidence  tend- 
ing to  prove  that  the  reputation  of  the  de- 
fenduit  f inr  peaceabteneas  and  good  order  was 
bad  before  the  bomldde,  is  withdnwu,  and 
yon  will  disregard  It,  as  having  no  weight 
whatever."  It  la  Btrenuoualy  contended  In  be- 
half of  the  defendant  that  the  withdrawal  of 
the  ol^ectlonable  evldoice  from  the  consid- 
eration of  the  jury  did  not  cure  the  error  in 
admitting  it.  It  Is  said  that  the  direction  or 
order  made  at  tbe  close  of  fbe  evidrace  (being 
an  Inatructton  to  tlie  jury),  and  the  instruc- 
tion given  In  the  general  charge,  are  in  con- 
flic^  as  being  inconsistent  with  each  other, 
and  that,  as  it  cannot  be  determined  which  In- 
fltruction  the  jury  followed,  the  judgment 
ahould  be  reversed;  and  we  are  cited  to  the 
cas68  of  State  v.  Shelt<»i,  64  Iowa,  383,  20  N. 
W.  468,  and  State  v.  Keasllng,  74  Iowa,  528, 
88  N.  W.  397.  These  cases  announce  tbe  rule 
contended  for  by  counseL  But  we  think  there 
Is  no  conflict  or  incondstency  between  the  two 
Instmctions  under  consideration.  The  last  is 
In  exactly  the  same  line  with  the  first,  and  Is 
couched  In  more  oeopbatlc  language.  When 
both  are  considered  together,  they  conatltute 
an  abs(^ute  .direction  tliat  the  evldeiuie  er^ 
Toneonaly  a^itted  must  be  entirely  disre- 
garded, and  excluded  from  any  conslderatkm 
by  the  Jury. 

8.  It  la  further  urged  that  the  instmctions 
did  not  core  the  error,  because  It  was  impos- 
sible, for  the  Jury  to  disregard  tbe  testimony 
of  tbe  witnesses.  We  admit  that  there  Is 
force  In  this  objection.  But  the  general  rule 
Is  tliat,  where  evidence  has  been  enoneously 
admitted,  It  may  be  withdrawn  from  the 
jury,  and  thus  cure  the  error.  It  Is  sidd, 
however,  that  the  ease  presaits  an  exception 
to  the  rule,  because  the  error  was  so  serloiu 
that  it  could  not  he  recalled  by  Instructions, 
and  we  are  dted  to  the  cases  of  Martin  v. 
Omdorff,  22  Iowa,  505;  Wicks  v.  Town  of 
De  Witt,  54  lovra,  131,  6  N.  W.  170;  Hall  v. 


Railway  Co.,  84  Iowa,  816,  51  N.  W.  150; 
and  Stevens  v.  BlU worth  (Iowa)  63  N.  W. 
083.  It  Is  true  that  in  Martin's  Case  there 
was  a  leveraal  because  the  piaintifTs  coun- 
sel. In  his  argumoit  to  the  Jury,  read  tbe  evi- 
dence taken  on  a  former  trial,  and  which  was 
not  introduced  in  evidoice  on  the  second 
triaL  Counsel  for  the  defendant  obtJected, 
and  the  court  permitted  tlie  reading  as  a  part 
of  the  counsel's  argument  The  court  after- 
wards instructed  the  Jury  not  to  consider 
anything  read  from  tbe  minutes  of  the  evi- 
dence at  the  former  trial.  Reference  Is  made 
In  the  <9inlon  to  some  pecnllar  circnmstanees 
in  the  case.  It  is  not  stated  whether  the  re- 
versal was  upon  the  ground  that  the  error 
could  not  be  cured  by  proper  Instructions. 
The  real  ground  for  a  reversal  In  that  case 
was  the  misconduct  of  counsel.  If  one  of 
the  counsel  for  the  state  in  this  case  had  per- 
sisted In  reading  the  evidence  on  the  former 
trial  "as  part  of  his  argument  In  the  cose,"  It 
might  be  good  ground  for  leveraaL  In 
Wicks  V.  Town  of  De  Witt  the  court  not  only 
refused  to  strike  ont  the  objectionable  evi- 
dence, but  did  not,  unless  by  the  merest  in- 
ference. Instruct  the  jury  not  to  cmisider  it. 
The  otho-  cases  do  not  appear  to  us  to  de- 
mand fnrth«r  notice.  Th^  are  dearly  dis- 
tinguishable from  the  question  under  consid- 
eration. We  conclude  that  It  ought  not  to 
be  held,  in  view  of  all  tbe  circumstances  at- 
tending this  trial,  that  there  vras  prejudice 
to  the  defendant  In  the  mattw  of  this  objec- 
tionable evidence.  It  Is  to  be  remembned 
that  It  is  tbe  general  rule  that  evidence  im- 
properly admitted  may  be  withdrawn  from 
the  jury,  ajid  tbe  error  thus  cared.  This 
court  has  many  times  so  bold.  We  need  not 
cite  the  cases.  In  the  trial  of  jury  cues  tbe 
court  is  required  to  pass  upon  the  admissibil- 
ity of  evidence  without  time  for  much  delib- 
eration, and  when  an  error  occurs,  and  soon 
after  a  correction  la  made,  the  prop«  adlbln- 
Istratlon  of  justice  does  not  require,  tmless  it 
may  be  In  extreme  cases,  that  the  coart 
should  grant  a  new  trial  because  of  the  error. 
Knowledge  of  facts  tending  to  show  that  a 
party  chafed  with  crime  is  gnlHy  does  not 
necessarily  disqualify  a  person  from  being 
chosen  as  a  Juror  In  the  case.  The  quratlon 
In  accepting  blm  as  a  juror  Is,  can  be  render  a 
proper  verdict  upon  the  erldeoee  snbmltted 
to  him  upon  the  trial?  So,  If ,  by  errors  of 
the  court.  Improper  evidence  Is  admitted  and 
ruled  out,  the  general  mle  Is  that  tbe  juror  Is 
not  disqnallfled  reason  (rf  the  error  from 
returning  a  true  verdict,  or,  In  other  words, 
that  the  error  Is  stricken  ttom  the  record, 
and  no  longer  remains  In  the  case. 

4. 'The  defendant  was  a  witness  in  his  own 
behalf.  He  testified  fully  with  reference  to 
the  whole  transaction.  And  the  facta  relat- 
ed by  him  show  that  he  Wlis  attacked  and 
wounded  by  Walter  and  Byron  Clark  with 
pocket  knives,  and  that  he  discharged  his  re- 
volver at  them  to  defend  himself  from  great 
bodily  injury.   He  also  testlfled  fully  to  the 
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preTioiu  alten!atk>DL0,  quarrelH,  and  figbtlng 
testified  to  by  the  wltneases  in  behalf  of  the 
prosecutloii.  And  he  denied  maUng  threats 
as  testified  to  by  one  of  the  state's  witnesses. 
He  stated  that  seven  or  eight  of  the  young 
men  fai  the  neighborhood  had  been  making 
threats  against  him;  had  drawn  rerolTers 
and  shotgnna  on  him.  In  short,  the  whole  of 
his  testimony  was  a  vindication  of  himself, 
as  an  innocent  and  persecuted  man.  He 
was  (xoss-examlned  by  counsel  for  the  state; 
and  afterwards,  bot  before  the  dose  of  the 
totrodnctlon  of  the  evidence  In  chief  for  the 
defense,  the  state  recalled  the  defendant  tor 
further  cross-examination,  and  propounded 
to  him  this  question:  "Q.  Do  yoa  remember 
a  talk  in  Helm's  field  with  George  and  Law- 
rence McMickle,  in  July,  In  hay  barrest,  and 
did  you  say  to  them  that  some  of  the  Clark 
boys  would  die  with  their  boots  on  some  of 
these  days?"  (Objected  to  as  not  cross-ex- 
amination. Overruled,  and  defendant  ex- 
cepts.) The  answer  to  the  question  was,  "I 
did  not  have  any  such  talk."  It  is  un;ed 
that  the  ruling  of  the  court  was  erroneous, 
because  the  question  was  not  proper  crosa- 
examinatlMi  of  the  witness.  We  have  set 
out  the  sabetauce  of  the  defendant's  testi- 
mony, for  the  reason  that  we  think  that  the 
cross-examination  was  within  the  line  of  the 
examination  In  chief.  There  snrely  ooght  to 
be  no  question  as  to  the  right  to  interrogate 
the  defendant,  as  a  witness,  on  the  subject 
of  threats  made  agatnst  the  deceased  to  any 
one. 

5.  Aftmvarda,  and  in  rebuttal,  the  state 
called  two  wltneoaes  who  testified  that  the 
threat  was  made  in  their  presmce,  as  set 
out  In  the  question.  This  testimony  was 
objected  to  because  the  threat  was  not  re- 
cent. It  will  be  remembered  that  the  threat, 
if  any,  was  made  in  July,  and  the  homicide 
occurred  on  the  lat  day  of  October,  follow- 
ing. This  appears  to  be  within  the  time  that 
the  neighborhood  fend  existed,  and,  if  intro- 
duced In  chief,  there  could  have  been  no  poB> 
sible  valid  objection  to  It. 

6.  It  Is  insisted  that  the  court  erred  in  not 
Instructing  the  Jury  that  this  threat  conld 
be  considered  for  the  purpose  only  of  Im- 
peaching the  defendant  as  a  witness.  It  Is 
true  that  no  specific  Instruction  was  given  on 
this  question.  It  was  a  matter  of  dispute 
on  the  trial,  and  no  instruction  was  requested 
on  the  subject  by  counsel  for  the  defendant. 
It  is  true,  as  urged  In  behalf  of  defendant, 
that  it  is  the  duty  of  the  court  to  lostmct 
the  Jury  upon  the  material  question  of  law 
in  the  case,  whether  requested  to  do  so  or 
not.  We  think,  in  view  of  the  record,  that 
It  must  have  been  understood  that  this  evi- 
dence was  to  be  considered  as  impeaching 
only.  It  Is  said  tliat  the  case  of  Kubns  v. 
Railway  Co.,  76  Iowa,  G7,  40  N.  W.  92,  Is 
precisely  In  point  on  this  question.  We  do 
not  think  this  [>osltion  is  well  taken.  It  is 
held  In  that  case  that  as  the  record  showed 
that  the  plaintiff  used  the  evidence  as  a  part 
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of  the  transaction,  when  It  was  ooly  compe- 
tent for  another  purpose,  the  court  should 
have  sustained  an  objection  to  It,  and  ex- 
cluded It,  or  instructed  the  Jury  for  what 
purpose  it  could  be  considered.  There  Is 
nothing  in  the  record  in  this  case  showing 
tliat  more  was  claimed  for  the  evidence  now 
under  consideration  than  that  it  was  for  the 
purpose  of  impeachment. 

7.  It  Is  contended  with  great  earnestness 
that  the  verdict  is  not  supported  by  the  evi- 
dence. And  In  the  printed  argument  and  In 
the  oral  arguments  on  the  submission  of  the 
appeal  this  question  was  fully  discussed. 
We  have  given  this  feature  of  the  case  the 
most  careful  and  exhaustive  consideration. 
We  have  read  and  studied  the  evidence  In 
connection  with  a  plat  of  the  road  and  sur- 
roundings where  the  ccmfllct  took  place,  and 
our  conclusion  is  that  we  ought  not  to  dis- 
turb the  judgment  of  the  district  court  It 
Is  to  be  conceded  that  there  is  a  decided  con- 
flict In  the  evidence  as  to  whether  the  de- 
fendant was  the  attacking  jiarty.  But  two 
juries  have  concurred  in  finding  that  his  act 
in  taking  the  life  of  Walter  Clark  was  mur- 
der in  the  second  d^rree.  We  will  not  re- 
view the  evidence,  but  deem  it  not  improper 
to  say  that  we  doubt  if  any  jury  would  ever 
find  that  the  testimony  of  the  defendant,  or 
any  other  facts  In  the  case,  sufficiently  ac- 
counts for  his  presence  at  the  roadside  where 
the  encounter  occurred,  and  at  the  time  the 
deceased  and  his  brother  pawed  along  on 
the  way  to  their  home. 

8.  A  number  ot  objections  are  urged  against 
the  correctness  of  the  instructions  given  by 
the  court  to  the  Jury.  We  do  not  think  they 
require  special  consideration.  A  careful  ex- 
amination of  them  dlsclesea  no  mveraitite  er- 
ror. 

9.  It  Is  urged  that  the  defendant  was  prej- 
udiced by  improper  remarks  made  by  coun- 
sel for  the  state  In  the  closing  argument  to 
the  jury.  Tlie  indlctm«tt  was  for  murder  In 
the  first  degree,  and  the  verdict  was  for  mur- 
der In  the  secOTid  degree  np«i  both  trials.  The 
main  ground  of  the  prejudice  claimed  consisted 
In  making  reference  to  the  formw  verdict  It 
Is  said  by  counsel  for  the  state  that  this  was 
merdy  In  reply  to  what  was  claimed  by 
counsel  for  the  defense  as  to  the  effect  of  the 
first  verdict  upon  the  question  of  lying  In 
watt,  and  the  dell1>erati<xi  and  premedita- 
tion necessary  to  convict  of  murder  iu  the 
first  degree.  We  think,  taking  the  whole 
showing,  If  the  court  had  made  any  ruling 
as  to  what  the  facts  were  as  to  the  alleged 
misconduct,  we  would  be  Inclined  to  approve 
the  finding  that  the  remarks  complained  of 
did  not  authorize  the  granting  of  a  new  trial. 
But,  however  that  may  be,  we  cannot  cwisld- 
er  the  question,  because  the  remarks  of 
counsel  complained  of  do  not  appear  to  have 
been  made  of  record.  They  cannot  be  made 
of  record  by  affidavits,  but  must  be  shown 
by  bill  of  exceptions.  Raybum  v.  Railway 
Ca.  74  loxra.  037,  35  N.  W.  006,  and  38  N. 
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W.  620;  State  t.  Woodward.  84  Iowa,  172, 
50  N.  W.  885;  Ford  t.  Easier  Howa)  65  N. 
W.  336.  The  Judgment  of  tbe  district  court 
la  afBnned. 


TUOKER  T.  ANDERSON. 
(Sapteme  Oonrt  at  Iowa.    April  8,  18D6u) 

BiTiBT  or  QonnoiT  or  Law  —  BornoiiHeT  or 
Cbrtipioatb. 
A  certificate  of  a  question  of  law,  uader 
Code,  S  3173,  proTidiug  that  do  appeal  shall  be 
taken  to  the  sapreme  court  in  a  case  ioTolTing 
l«ss  than  $100,  unless  the  trial  judge  shall  cer- 
titj  that  it  inToWes  a  question  of  law  on  which 
the  opinion  of  the  supreme  court  is  desired,  must 
be  complete  in  itself,  and  when  it  does  not  show 
that  the  question  cnrtlfied  was  one  on  which 
the  rights  ot  the  parties  depended,  and  fails  to 
settle  a  disputed  question  of  fact  necessarUr  in- 
Tolved  in  the  determination  of  the  question  of 
law,  the  case  will  be  dismissed. 

Appeal  from  diatrict  court,  Lee  conoty;  J, 
M.  Case^.  Judge. 

Action  upon  a  written  guaranty  of  pay- 
ment indorsed  on  a  promissorr  note.  There 
was  a  trial  to  the  court  without  a  jury, 
and  a  Judgment  was  rendered  for  the  de- 
fendant for  coats.  Plaintiff  appeals.  Dia- 
miased. 

John  E.  (^Ig,  for  appellant  I.  M.  Wag- 
gouner,  for  appellee. 

ROTHROCK,  C.  J.  1.  This  action  InTolves 
less  than  flOO,  aa  shown  by  the  pleadings, 
and  the  case  Is  presented  In  this  court  upon 
a  certificate  signed  by  the  Judge  within  the 
proper  time.  The  certificate  is  as  follows: 
"I,  J.  M.  Oasey,  district  Judge.  First  Judi- 
cial district  of  Iowa,  do  hereby  certl:^  that 
upon  the  trial  of  tbe  abore^ntltied  eanse  the 
following  questliHi  of  law  arose,  upon  which 
it  is  desirat)le  to  have  tbe  opinion  of  the  su- 
preme court  of  the  state  of  Iowa,  to  wit: 
The  note  sued  on  bears  the  f<dlowtng  in- 
dorsement by  the  payee,  Tay  to  the  order 
of  O.  M.  Law,  and  I  guarantee  tbe  payment 
of  the  within  by  April  16th.  1892.  James  H. 
Anderson.'  This  indorsement  was  made 
after  tbe  maturi^  of  tbe  note,  and  at  the 
time  of  its  transfer  to  Indorsee  Law.  The 
time  of  tbe  sale  and  indorsement  by  Iaw 
to  plalntur  was  before  the  expiration  of  tbe 
time  fixed  In  above  guaranty,  and  at  that 
time  plaintiff  presented  the  note  and  guar- 
anty to  guarantor  Anderson,  and  asked  if 
that  was  his  signature,  and  whether  the  note 
would  be  paid.  Guarantor  Anderson  said 
it  waa  bis  signature,  and  tbe  maker  would 
pay  It  by  the  time  fixed  In  guaranty.  la 
the  guarantw  bound  by  the  guaranty  at  the 
suit  of  plaintiff,  an  Indorsee  of  Law,  tue 
Immediate  indorsee  of  guarantor  Anderson? 
Which  question  being  presented  to  the  court 
In  the  proper  way  and  In  the  proper  time  Is 
hereby  certified  to  the  supreme  court  for  its 
opinion.  J.  M.  Oasey,  District  Jtidge."  It  Is 
provided  by  section  3173  of  the  Code  that  no 
appeal  shall  be  taken  to  this  court  "in  any 


cause  In  wbldb  tbe  amount  in  controTen^ 
between  tbe  parties,  as  shown  by  the  plead- 
ings, does  not  exceed  $100,  unless  tbe  trial 
Judge  shall  certify  that  sucb  cause  inTolvea 
the  determbiatlon  of  a  question  of  law  vpon 
which  it  Is  desirable  to  have  the  oplnlw  of 
the  supreme  court"  It  will  be  observed  that 
tbe  certificate  above  set  out  does  not  state 
tbat  tbe  questioa  certlfled  Involves  a  ques- 
tion necessary  to  be  determined  aa  conclu- 
sive of  the  rights  of  the  parties.  The  wr- 
tlficate  Is  merely  to  the  ^ect  th^  a  ques- 
tion of  law  arose  upon  the  trial.  Whedier  It 
was  a  mere  ctdlateral  question,  or  one  nec- 
essarily Involved  as  affecting  the  merits  of 
the  case,  does  not  appear. 

2.  The  record  shows  that  the  parties  in- 
troduced a  number  at  witnesses  who  testi- 
fied to  the  facta  and  drcnmstances  under 
which  the  plaintiff  became  the  owner  of  tbe 
note.  And  there  was  a  dispute  as  to  wheth- 
er the  plaintiff  called  upm  Anderson  and 
made  Inquiry  of  bim  as  to  his  guaranty  be- 
fore the  plaintiff  purchased  the  note.  There 
was  a  dedded  conflict  In  the  evldeiuie  on 
this  question.  In  the  statement  of  facts  in 
tbe  above  certificate  it  does  not  appear 
whether  the  court  found  that  the  plalntlfF 
bought  the  note  on  the  faith  of  the  repre- 
soitations  made  by  Anderson.  We  do  not 
determine  whether  this  question  was  mate- 
rial or  not  to  tbe  parties.  It  appears  that  it 
was  regarded  as  Important  by  the  appelant 
This  court  bas  repeatedly  held  that  in  ap- 
peals of  this  class  of  cases  the  certificate 
autiioriElng  tbe  ^peal  must  be  eomidete  in 
Itself.  The  question  of  fact  necessary  to  be 
considered  In  connectltm  with  the  qnestloQ 
of  loss  Invc^ved  must  be  decided  by  the 
district  court,  axid  not  left  for  the  determina- 
tion of  this  court  See  lUddle  v.  Fletcher,  T2 
Iowa.  465,  R4  N.  W.  280;  Hudson  v.  Rail- 
road Oo.,  60  Iowa.  682,  18  N.  W.  735.  and 
other  cases  to  be  found  in  our  digests.  The 
case  demands  no  further  consideration,  and 
It  is  dismissed. 


STATE  T.  TEETERS. 
(Sapreme  Court  of  Iowa.    April  8,  18B6.) 
Obbtscctio!*  or  Hiohw&ts— iRHionnirr— Bi.BC- 
TioH— EsTABLisBiiTo  HiOHVATs— PaasoaiPTioir 

— €k>N8TITlITIO:(AL  LaW— BXOBSSIVS  FtMBS 

Unusoal  Punish  hi  ST. 

1.  Under  an  indictment  ST^ring  generall; 
the  obstruction  of  a  highway,  a  conviction  may 
be  had  for  obstmctioo  of  a  highway  established 
either  by  dedication  or  prescrqitlon. 

2.  Eridence  that  tbe  owner  of  land  lived 
thereon  while  a  road  was  being  osed  for  13  years 
by  the  public,  over  tbe  land,  and  tbat  he  him- 
self traveled  the  road,  is  suflident  to  prove 
knowledge  on  tbe  owner's  part  of  the  use  of  the 
road  as  a  highway  do  as  to  establish  a  highway 
by  prescription  under  the  law  prior  to  1873. 

8.  In  a  prosecution  for  **wiliful]7"  obstruct- 
hig  a  highway  (Code(  i  3979),  the  word  "wiU- 
fuTly"  means  "iiitentionally."  and  therefore  an 
admission  that  defendant  placed  tbe  obstruction 
across  tbe  road  is  an  admission  ef  a  willful  ob- 
struction. —  . 

Digitized  by  LjOO^  IC 


Iowa.) 


STATE  V.  TSETERS. 


755 


4.  Code.  }  3879,  azinc  the  paDisbmait  for 
willfully  obstnictiiis  any  highway  at  Imprison- 
ment  in  the  penitentiary  not  to  eiceea  Stc 
yean,  or  by  fine  not  exceeding  (GOO  and  impris- 
onment in  the  comity  jail  not  exceeding  one 
^ear,  the  minimum  ponishment  not  being  fixed, 
IS  not  nncoDstitutlooal  as  imposing  excessive 
fines  or  anusual  punishment. 

Appeal  fTDin  district  court,  Johnwii  countr; 
H.  J.  Wade,  Judge. 

Indlctmoit  fmr  otwtrnctii^  a  public  high- 
waj-.  Vexdfct  at  guilty,  and  a  Ju^rment. 
tnm  which  the  defoidant  ly^pealed.  Af- 
firmed. 

Beuiley  &  Ney  and  J.  M.  Gash,  for  appel- 
lant Geo.  W.  Ball,  S.  R.  Falrall,  and  a  8. 
Hanck,  tor  the  State. 

GBANGER,  J.  1.  The  highway  charged  to 
have  been  obstmcted  was  eatabllabed  either 
by  preecriptkMi  or  by  dedication.  There  la  no 
pretense  that  It  was  established  by  the  statu- 
tory method  at  procedure.  The  court  per- 
mitted the  Jury  to  find  the  fact  of  the  exist- 
ence of  the  highway  tither  by  prescription  or 
by  dedication,  and  the  i^ip^nt  claims  that 
it  was  error  for  the  court  to  submit  both 
methods,  and  says  the  fact  ot  the  existence 
of  the  highway  "should  u^»ear  so  clearly  by 
one  fa  the  other  of  the  methods  that  tt  oc- 
cludes the  propriety  of  submitting  both."  It 
is  urged  that  on  the  trial  the  state  was  bound 
to  elect  oD  which  method  of  establishment  it 
would  rely.  It  Is  thought  that  State  t.  Mlt(^- 
eU,  58  Iowa,  567,  12  N.  W.  598,  supports  the 
claim,  but  we  do  not  think  so.  That  case 
treats  only  of  how  highways  may  be  estab- 
lished by  prescription  or  dedication,  and  how 
the  fact  may  be  shown.  In  State  t.  Bobln- 
stya^  28  Iowa,  514,  the  indictment  charged 
the  obstruction  of  a  public  highway,  as  In 
this  case,  and  it  is  there  said  .that  the  state 
was  not  confined  to  documentary  evidence  in 
proving  the  existence  of  a  lilghway,  but  was 
properly  allowed  to  show  Its  establishment  by 
consent  and  user.  The  case  Is,  In  terms,  dls- 
tlnguisbed  from  State  v.  Snyder,  26  Iowa, 
208,  wherein  it  was  charged  In  the  Indict- 
ment ttiat  the  obstruction  was  to  a  "county 
road"  (meaning  one  regularly  established), 
and  the  evidence  was  Umlted  to  show  the 
facts  as  charged.  It  is  not  thought  that  the 
indictment  Is  so  framed  as  to  make  It  neces- 
sary to  prove  that  the  highway  was  estab- 
lished by  prescription  or  by  dedication;  that 
is.  It  does  not  charge  the  establishment  to 
either  one  of  the  ways,  but  It  avers,  general- 
ly, the  obstruction  of  a  highway.  Under  such 
an  averment  the  fact  of  the  existence  may  be 
shown  by  any  competent  evidence.  This 
rule  Is  sustained  by  the  authorities  cited,  and. 
we  think,  uptm  reason. 

2.  The  law  of  1873  somewhat  changed  the 
rule  OS  to  proving  the  existence  ot  highways 
Ijy  prescription  by  providing  tliat  the  fact  of 
adverse  possession  shall  be  proved  by  evi- 
dence distinct  from  and  Ind^ndent  of  the 
tiae,  and  that  the  party  against  whom  the 
«>latm  is  made  had  express  notice  thereof. 


There  was  evidence  showing  travel  along  the 
line  of  the  road  In  question  as  early  as  1843, 
and  the  cotirt  gave  to  the  Jury  the  ndes  of 
evidence  as  they  existed  before  and  after 
the  law  of  1878,  and  permitted  It.  If  the  evi- 
dence was  sufficient  under  the  formw  rule,  to 
find  that  the  highway  was  established  before 
the  change  In  the  taw;  and  of  this  appelant 
complains,  saying  that  the  evidence  did  not 
justify  it  Reliance  is  placed  on  the  holding 
In  State  v.  Railway  Oo.,  45  Iowa,  139.  In 
that  case  there  was  an  attmpt  to  establish  a 
highway  by  prescription  through  wild  and  un- 
cultivated land,  and  the  holding  Is  that  open 
and  notorious  use  of  a  highway  through  such 
lands  does  not  raise  a  presumption  of  notice 
of  the  existence  of  the  highway  to  the  owno'. 
In  that  case  it  Is  said:  "His  knowledge 
there<rf  must  be  proved,  or  there  must  be  suf- 
fldent  ground  for  the  law  to  raise  a  pre- 
sumption that  he  had  Information  of  the  use 
to  which  his  land  was  devoted."  It  is  also 
said  In  that  case:  "The  fact  that  the  owner 
for  a  long  time  permitted  the  public,  under  a 
claim  of  right,  to  use  the  land,  authorizes  the 
inference  that  such  use  was  commenced  and 
continued  with  his  assent  If  the  highway 
was  opened  and  used  with  the  assent  or  ac- 
quiescence of  the  owner.  It  will  be  presumed 
that  be  Intoided  to  dedicate  the  land  to  the 
public  use."  A  conclusion  ot  the  case  Is  stat- 
ed in  these  words:  "It  Is  our  (pinion  that 
the  use  of  the  laud  alone.  If  it  be  wild  and 
unincloeed  tiioljer  or  prairie,  will  not  raise  a 
legal  presumption  of  notice  to  the  owner  of 
the  occupation  of  his  land.  We  conclude, 
therefore,  that  the  user  alone  ot  unlnclosed 
and  wild  prairie  or  timber  land  will  not  sup- 
port a  prescription  for  a  highway."  It  will 
be  understood  that  we  are  now  considering 
the  case  as  it  may  affect  the  case  at  bar  un- 
der the  law  as  It  existed  prior  to  S^tember, 
1873.  The  notice  spoken  of  in  that  case  Is 
simply  that  of  the  occupation  of  bis  land  by 
the  public.  The  reasoning  of  the  opinion 
deals  with  such  facts  as  the  owner's  nonreel- 
dence,  his  living  at  a  long  distance  from  the 
land,  and  other  facts,  because  of  which  It 
would  be  unreasonable  to  infer  knowledge  or 
occupation  from  mere  use.  In  the  case  at 
bar  there  is  hardly  room  for  doubt  tbat  the 
owners  of  the  land,  from  before  1860  to  long 
after  1873,  knew  of  the  use  of  the  hlgliway 
by  the  public  across  their  land,  so  that  the 
fact  of  knowledge  ot  occupation  appears. 
They  resided  on  the  land,  saw,  and  traveled 
the  road.  It  Is  a  case  In  which  the  fact  of 
knowledge  Is  Inferable  from  other  facts  than 
mere  user.  As  to  the  effect  of  user  with 
knowledge,  see  Onstott  t.  Murray,  22  Iowa, 
457,  which  case  seems  to  control  the  brandi  of 
this  case  we  are  considering. 

3.  It  Is  a  fact  that  the  defendant  admitted 
the  placing  of  the  obstmctlMi  to  stop  the 
travel  across  his  land,  and  the  court  so  said 
to  the  Jury,  and  1^  it  to  find  the  fact  as  to 
the  existence  of  the  highway.  It  stated  to 
the  Jury  that  the  express  adinls^lon  narrower 
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the  Issues  to  ttie  question  whether  the  way 
obstructed  was  a  public  highway.  The  ob- 
struction, to  constitute  the  crime,  must  have 
been  willful,  and  the  apiiellant  now  urges 
that  it  was  error  not  to  submit  the  question 
of  "willfulness"  to  the  Jury.  The  language 
of  the  law  is:  "If  any  person  •  •  •  wil- 
fully obstruct  or  injure  any  public  road  or 
highway,"  etc.  Code,  §  3979.  This  seems  no 
more  than,  "If  any  person  Intentionally  does 
so,  he  shall  be  punished."  The  admission 
tliat  defendant  placed  the  obstruction  across 
the  road  as  traveled  was  an  admisatMi  of  an 
Intentional  or  willful  obstruction. 

4.  There  is  a  complaint  that  the  court  re- 
jected testimony  offered  by  defendant  as  to 
acts  of  other  parties  along  the  line  of  road. 
The  argument  does  not  specify  the  acts,  and 
we  infer  that  reference  is  made  to  other  ob- 
structions, and,  if  so,  they  were  on  other 
roads,  or  so  distant  from  the  allied  point  of 
obstinctlon  as  to  be  immaterial. 

5.  It  is  said  that  there  was  no  evidence  to 
Justify  submitting  either  the  question  of  a 
highway  by  prescription  or  dedication  to  the 
jury.  We  need  do  no  more  than  say  that  we 
cannot  concur  in  that  view.  If  it  be  said 
that  there  is  room  for  some  doubt  on  particu- 
lar q  jestlons  involved,  It  still  remains  that 
there  Is  evidence  of  long-continued  use  on  the 
part  of  the  public,  with  knowledge  and  assMit 
OTi  the  part  of  the  owners,  so  as  to  make  the 
findings  of  the  Jury  conclusive  on  the  fact  of 
the  existence  of  a  public  highway. 

6.  The  Indictment  Is  laid  under  Code,  §  3979, 
which  provides  penalties  for  various  ofFeuses 
in  maliciously  injuring,  removing,  or  obstruct- 
ing any  bridge  or  plank  road,  or  cutting,  burn- 
ing, or  destroying  any  telegraph  posts,  or  the 
wire*  or  aptaratus  thereto  belonging,  as  well 
as  the  offense  In  question,  and  the  penalty  Is 
imprisonment  in  the  penitentiary  not  more 
than  five  years  or  by  fine  not  exceeding  5500 
and  Imprisonment  In  the  county  Jail  not  ex- 
ceeding one  year.  It  Is  urged  to  us  that  the 
statute  is  unconstitutional,  because  It  violates 
section  17  of  article  1  of  the  constitution  of 
the  state,  which  provides  that  "excessive  flnee 
shall  not  be  impoeod.  and  cruel  and  unusual 
punishment  shall  not  be  Inflicted."  While, 
under  the  act,  an  excessive  fine  might  be  Im- 
posed for  a  technical  and  practically  harmless 
violation  of  the  law.  It  could  not  be  said  that 
the  law  Imposed  It,  for  it  comes  near  permit- 
ting the  least  possible  punlshmCTt  If  the 
law  fixed  arbitrarily  the  excessive  punish- 
ment, the  claim  of  the  law  being  unconstitu- 
tional because  of  It  would  be  more  tenable. 
It  Is  not  to  be  said  that  the  highest  penalty 
possible  under  the  statute  would,  in  all  cases, 
be  excessive.  Such  obstructions  might  result 
In  great  loss  of  life  or  prc^rty  or  both,  and 
be  so  intended.  The  safety  of  travel  upon 
our  public  thoroughfares.  Including  railways. 
Is  within  the  purview  of  the  statute,  Involv- 
ing, as  we  have  said,  life  and  property.  It  Is 
not  the  statute  that  Imposes  the  particular 
fines,  but  the  court.  In  the  exercise  of  a  dis- 


cretion authorized  by  the  statute.  If  snch  a 
fine  Is  excessive  within  the  constitutional 
meaning.  It  la  the  Judgment  imposing  It  that 
Is  void,  and  not  the  statute.  The  fine  In  this 
case  is  f  20,  besides  costs,  and  that  Is  not  ex- 
cessive, and  is  not  thought  to  be.  We  have 
considered  all  the  questions  presented  that 
we  deem  Important,  and  conclude  that  the 
Jadgment  shonld  BtBnd.  Afflnned. 


TOWN  OF  MANNING  v.  WICHMEB. 
<Supr«ne  Court  of  Iowa.    April  8,  1890.) 
CaiMiKAL  Law— NoTici  or  Appeal— Rkcohd. 
Appeal  la  a  criminal  case  cannot  be  en- 
tertained, the  nonce  of  appecd  not  being  certified 
to  or  otherwise  identified  by  tbe  derk  of  cooit, 
or  shown  to  hava  been  aavmi  on  him. 

Appeal  from  district  coort*  Oamdl  conaty. 

Defendant  waa  conTicted  under  on  In- 
formatlffli  (diar^ns  him  with  tbe  rliMatlon 
at  a  town  (wdlnanee  In  reference  to  ped- 
dling. Dlamlaaed. 

B.  I.  Salinger,  for  appellee. 

DEEMER,  J.  The  case  is  submitted  upon 
a  transcript  of  the  proceedings  before  the 
mayor  of  the  town  of  Manning,  and  upon 
appeal  In  the  district  court  The  transcript 
contains  a  copy  of  the  Information,  the  plea 
of  the  defendant,  the  Judgment  of  the  court, 
and  the  appeal  bond.  What  purports  to  be 
a  notice  of  appeal  Is  attached  to  the  tran- 
script, but  It  Is  not  certified  to  or  otherwise 
Identlflod  by  the  clerk  of  the  district  court. 
Neither  does  It  show  any  service  upon  the 
clerk.  Owing  to  the  condition  of  the  record, 
we  do  not  have  Jurisdiction  of  tbe  case,  and 
tbe  appeal  la  therefore  dismissed. 


ROBERTS  et  aL  v.  PRESS  et  sL 
(Si4)reme  Court  of  Iowa.    April  9,  1896.) 
FRAUDULBNT  CoNVITANCBS— As«iaMHBHT  roB  Bbs- 

BFIT    OF    CHEniTOKS  —  WhaT    COSSTITUTES  — 

Istext-Seodhino  Particular  Cbbditors. 

1.  A  mortgage  of  a  debtor*a  entire  stock  to 
secure  the  claim  of  a  creditor  who  had  assumed 
other  bona  tide  iadcbteduesa  of  his  debtor  for  tbe 
purpose  of  prucuring  a  loan  for  the  latter  is  val- 
id, notwithstaudiiig  a  fraudulent  intent  on  the 
part  of  the  mortKiigor,  if  the  mortgagee  iiad  no 
knowledge  of  such  intent,  nor  of  facts  wbidi 
should  hiive  put  him  on  Inquiry. 

2.  Code,  1  2115,  providing  that  no  general 
assignment  by  an  insolvent  fw  the  benefit  of 
creditors  sball  be  valid  unless  made  for  die  ben- 
efit of  all,  in  iiroportion  to  the  amount  of  their 
resiH-ctive  claims,  uses  tbe  word  "assignment" 
in  its  technical  spnne.  and  does  not  affect  gen- 
eral transftts  of  the  debtor's  property. 

3.  Whether  certain  acta  con^itute  a  gen- 
eral aHsigumcat  for  the  benefit  of  crediton  is  to 
be  dcteriiiiuL-d  by  the  intent  of  the  parties. 

4.  A  mortgage  of  an  Insolvent  debtor's  en- 
tire property  to  secure  particular  creditors,  there- 
by deCeatin^  other  cr<!ditor8  in  the  collection  of 
their  debts,  is  not  a  general  assignment  for  the 
benefit  of  crediiors,  within  Code,  {  2115,  forldd- 
ding  preferi'n.'es  in  such  assigninents.  . 
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5.  A  mortgBge  of  an  tnaolrent  debtor*!  en- 
tire stock  to  Hecuie  particular  creditxm,  without 

a.aj  intent  to  make  a  general  aBsiframent,  ia  val- 
id, tbough  a  ahuit  time  thereafter  tbe  debtor 
doea  in  fact  execute  audi  aaaigmnent. 

Appeal  from  district  court;  Clark  county; 
W.  H.  Tedford.  Judge. 

Action  In  equity  to  set  aside  certain  chat- 
ty mortcaffes  as  baring  been  executed  in 
fraud  of  creditors,  or  to  decree  tbem  to 
constitute  an  aBsignment  for  the  benefit  of 
creditors.  Decree  dismissing  plaintiffs'  bill 
at  tlieir  costs,  and  estabUsliing  the  Hen  of 
said  mortgages  in  favor  of  the  defendants. 
Plaintiffs  appeal.  Affirmed. 

Temple  &  Hardlnger  and  W.  H.  PaA,  for 
appellants.  T.  M.  Stuart  and  Mclntlre  Bros. 
&  Jameson,  for  appellees. 

KINNE.  J.  L  In  March,  1592,  the  defend- 
ant B.  S.  Press  opened  a  dothtng  store  In 
the  of  Osceola,  Iowa.  He  had  a  capital 
of  from  three  to  five  thousand  dollars.  Up 
to  January,  1893,  he  was  carrying  a  stock 
of  from  five  to  eight  thousand  dollars,  for 
one-half  of  which  he  was  Indebted.  At  the 
later  date  he  moved  Into  a  much  larger 
room,  and  at  the  same  time  increased  his 
stock,  and  added  new  lines  of  goods  thereto, 
so  that  It  reached  In  value  from  eighteen 
to  twenty  thousand  dollars.  The  finandal 
panic  of  1893  overtook  blm,  his  sales  fell 
off,  some  of  his  bills  became  due,  and  from 
time  to  time  he  borrowed  of  various  parties 
large  sums  of  money  to  meet  them.  In  this 
way  be  bad  met  the  demands  against  him 
up  to  about  the  last  <yt  June,  1883.  He  then 
owed,  for  money  borrowed,  to  H.  D.  Oope- 
land,  $500;  to  the  First  National  Bank  of 
Chariton,  f3,5G0;  to  the  Charlton  Bank  of 
Charlton,  $750;  to  the  Iowa  State  Bank  of 
Osceola,  Iowa,  $3,000.  Some  of  these  ob- 
ligations were  due,  or  about  to  become  due, 
and  the  defendant  undertook  to  raise  money 
with  which  to  pay  them,  as  well  as  to  pay 
or  secure  such  of  them  as  would  thereafter 
mature.  Sucb  arrangements  were  made 
that  the  First  National  Bank  of  Charlton 
agreed  to  loan  said  Press  the  further  sum  of 
$1,250,  with  which  to  pay  the  $750  due  the 
Chariton  Bank,  and  the  $500  due  to  Cope- 
land,  and  to  extend  time  on  the  $3,560  which 
Press  owed  It,  providing  0<^land  would 
sign. all  of  the  notes,  including  the  $1,250 
note,  as  a  maker,  and  became  personally  lia- 
ble to  said  bank  on  all  of  said  notes;  and 
on  the  further  condition  that  Copeland 
should  obtain  a  mortgage  on  the  entire  stock 
of  goods  and  fixtures  then  owned  by  said 
Press  to  secure  all  of  said  indebtedness,  as 
well  as  the  $3,000  owing  to  the  Osceola  Bank, 
which  Copeland  was  to  and  did  assume.  As 
a  part  of  the  arrangement  Copeland  was  to 
take  Immediate  pt^esslon  of  said  stock  of 
merchandise,  fixtures,  and  accounts,  and  to 
sell  the  goods  without  sacrifice,  and  apply 
the  proceeds,  less  tde  coats  and  expenses  at- 
tending the  sale,  pro  rata  on  said  debts 


until  they  were  paid.  The  total  sum  for 
which  Copeland  thus  obligated  himself 
was  $7,800,  which  sum  the  mortgage  was 
made  to  secure.  Copeland  took  possession 
at  once  under  the  mortgage,  and  proceeded 
to  sell  the  goods  aa  agreed  upon..  When  he 
to<^  poesesslon,  the  goods  Invoiced  $16,- 
170.80,  Including  fixtures,  and  $680.50  of  ac- 
counts. He  eold  goods  amounting  in  the 
a^regate  to  about  $9,000,  and  out  of  said 
sum  paid  about  $2,000  in  expenses.  The  dif- 
ference—$6,891.49— he  applied  on  the  indebt- 
edness which  the  mortgage  secured.  After 
the  execution  and  delivery  of  the  mortgage 
to  Copeland,  and  on  the  same  day,  Press 
executed  his  note,  due  one  day  after  date, 
to  Ida  Press,  his  brother's  wife,  for  $1,500, 
securing  the  same  by  mortgage  on  the  same 
goods.  On  July  3,  1893,  at  the  suggestion  of 
Simon  Press,  his  uncle,  he  executed  chattel 
mortgages  on  the  same  stock  to  plaintiffs, 
and  to  M^er  Engle  &  Co.,  creditors,  to  se- 
cure  their  claims,  which  mortgages  .  were 
duly  recorded.  It  appears  that  Copeland 
had  no  part  in  the  execution  of  these  two 
mortgages.  At  the  time  Press  executed  the 
mortgage  to  Copeland  he  was  Indebted  to 
plaintiffs  and  to  Meyer  Engle  &  Co.  in  the 
sum  of  $6,000,  or  over,  which  sum  was  un- 
secured, exc^t  as  above  stated.  Robots, 
Butler  &  Co.  refused  to  accept  the  mortgage 
made  to  them,  and  with  some  17  other  cred- 
iters  proceeded  to  obtain  judgments  against 
B.  S.  Press  upon  their  clalma,  which  Judg- 
ments, In  the  aggregate,  amounted  to  about 
$7,000,  exclusive  of  interest  and  costs.  Sev- 
eral of  these  creditors  caused  attachments 
to  Issue,  and  garnished  the  defendant  Cope- 
land thereon.  It  appears,  without  confilct, 
that  when  Copeland  took  his  mortgage  he 
bad  no  knowledge  as  to  the  existence  of 
these  debts  of  Press  for  goods  purchased. 
October  9,  1893,  said  general  creditors  filed 
a  bill  in  equity  In  this  cause,  making  the 
mortgagor  B.  S.  Press,  the  mortgagees  Cope- 
land,  Ida  Press,  and  Meyer  Engle  &  Co., 
also  Simon  Press  and  E.  M.  Press,  parties 
defendants.  All  of  said  defendants  except 
Meyer  Engle  &  Co.,  who  were  nonresidents, 
appeared,  and  filed  answers  in  said  cause. 
The  bill  charged  a  conspiracy  between  the 
defendant  B.  S.  Press,  Copeland,  and  the 
other  defendants  Press,  for  the  purpose  of 
lnc.uml>erlng  and  concealing  the  property  of 
B.  S.  Press  from  plaintiffs,  and  for  the  pur- 
pose of  defrauding  them,  and  prayed  that 
said  mortgages  might  be  decreed  fraudulent, 
or.  If  they  were  found  not  so,  then  that  said 
mortgages  be  decreed  to  constitute  a  gm- 
eral  assignment  for  the  benefit  of  all  cred- 
itors. All  of  the  defendants  except  Meyer 
Engle  &  Co.,  who  were  not  served  with 
notice,  made  full  answers  to  said  bill,  de- 
nying any  fraud  or  conspiracy,  and  averring 
that  said  mortgages  were  given  to  secure  a 
bona  fide  Indebtedness,  and  defendant  Cope- 
land fully  stated  the  manner  and  drcmu- 
stances  under  which  he  came  to  take  the 
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mortgage  on  the  goods.  The  pleadings  cover 
40  printed  pages,  but  the  foregoing  la  a  fair 
statement  of  the  substance  of  them,  as  also 
of  some  of  the  facts  elicited  upon  the  trial. 
The  court  entered  a  decree  dismissing  plain- 
tiffs* bill,  and  adjudging  that  they  pay  the 
costs;  also  established  the  lien  of  the  mort- 
gages of  Ida  Press  and  Meyer  Engle  & 
Co.  on  the  goods,  subject  to  Copeland's 
mortgage,  and  providing  that  any  balance 
remaining  after  satisfying  aald  mortgages 
should  be  paid  plalnttfTs  in  the  order  of  date 
of  their  garnishments  of  Oopeland. 

2.  Plaintiffs  first  claim  that  the  transfer  of 
the  goods  by  the  mortgages  was  fraudulent 
and  void  as  to  them. '  It  may  be  admitted  that 
If  the  determination  of  this  question  rested 
alone  on  the  evidence  or  acts  of  B.  S.  Press,  It 
would  be  easy  of  solution.  It  is  not  mougb 
to  set  aside  these  mortgages  to  show  that  B. 
S.  Press  intended  In  executing  them  to  de- 
fraud his  creditors.  It  must  also  appear  that 
any  fraud  which  was  Intended  to  be  i»erpe- 
trated  by  B.  8.  Press  was  known  to  the  mort- 
gagees. It  may,  we  think,  be  conceded  that 
B.  S.  Press  has  not  satisfactorily  accounted 
for  the  property  he  was  possessed  of.  As  to 
goods  sold  by  him  prior  to  the  execution  of 
these  mortgages,  it  appears  he  has  not  ac- 
counted for  the  proceeds.  The  evidence  in 
that  respect  Is  not  such  as  to  Justify  the  be- 
lief that  he  has  applied  all  the  proceeds  of 
such  sales  to  his  Indebtedness,  save  what  was 
necessarily  expended  In  carrying  on  the  busi- 
ness, and  in  the  support  of  himself  and  fam- 
ily. What  he  did  with  the  money  thus  re- 
ceived does  not  appear,  but  there  Is  no  evi- 
dence showing  that  these  mortgagees  or  the 
other  defendants  ever  received  any  of  it,  or 
were  In  any  manner  concerned  in  its  disposi- 
tion. We  first  direct  our  attention  to  the  case 
of  Copeland.  Admitting  that  there  was  a 
fraudulent  Intent  on  part  of  B.  S.  Press,  we  In- 
quire, what  is  there  whlcli  shows  that  Cope- 
land  was  a  party  to  It?  In  what  way.  If  at 
all,  did  Copeland  unite  in  such  Intended 
fraud?  What  facta  appear  from  which  we 
would  be  Justified  in  holding  that  he  was  an 
actor— a  participant— in  the  fraud  of  B,  S. 
Press,  or  that  he  had  or  should  have  had  any 
knowledge  of  It?  It  very  satisfactorily  ap- 
pears that  Copeland  had  no  knowledge  what- 
ever that  B.  S.  Press  was  Indebted  to  plain- 
tiffs. It  stands  undisputed  that  every  dollar 
of  the  Indebtedness  for  which  the  Copeland 
mortgage  was  f;iven  was  a  bona  fide  debt  of 
B.  S.  Press.  Copeland  had,  prior  to  the  exe- 
cution of  this  mortgage,  become  obligated  to 
pay  the  entire  debt  which  his  mortgage  was 
thereafter  made  to  secure.  He  was  not  an 
Intermeddler  in  the  transaction.  He  was  him- 
self a  creditor  of  B.  S.  Press,  aad  as  such  had 
a  perfect  right  to  secure  himself  and  to  bor- 
row for  Press  the  $1,250.  Nor  was  his  act  in 
rendering  himself  liable  to  pay  other  legiti- 
mate indebtedness  of  B,  S.  Press  Indicative  of 
any  fraudulent  intent.  His  acts  In  procuring 
the  loan  ot  the  f  1,200,  In  becoming  obligated 


to  the  banks  to  pay  the  debts  of  B.  S.  Press, 
and  In  securing  such  liability  by  mortgage  on 
the  goods,  were  in  and  of  themselves  legal 
and  proper,  and  In  such  a  case  fraud  on  hla 
part  cannot  be  assumed;  It  must  be  shown 
to  have  existed.  Stewart  t.  Bank,  76  Iowa, 
571,  41  N.  W.  318.  The  law  is  weU  eetUed 
that  such  a  mortgage  will  not  be  set  aside 
when  it  Is  executed  upon  a  consideration,  un- 
less it  is  shown  that  there  was  fraud  on  the 
part  of  the  grantor,  which  yna  participated 
In  by  the  grantee,  to  the  ext«it  at  least,  of 
knowledge  on  the  part  of  the  grantee  of  the 
grantor's  fraudulent  intent,  or  of  facts  and 
circumstances  such  as,  in  law,  should  pot 
the  grantee  upon  inquiry.  Steele  r.  Ward, 
25  Iowa,  636;  Keltog  t.  Aherin,  48  Iowa. 
299;  Presttm  v.  Turner,  36  Iowa,  671;  Jones 
V.  Hetherington,  45  Iowa,  681;  WlUlamson 
V.  Wachenhelm,  68  Iowa,  277,  12  N.  W.  302; 
Spauldlng  t.  Adams,  63  Iowa,  4S7,  Id  N. 
W.  341.  £ven  had  It  been  shown  that  Oope- 
land, when  he  took  his  miHtgage,  knew  of 
the  existence  of  other  creditors  whose  claims 
were  not  secured,  and  that  the  effect  would 
be  to  postpone  or  defeat  them,  such  facts 
would  not  affect  the  validity  of  his  mort- 
gage In  the  aberace  of  any  fraudulent  IntRnt 
on  his  part  Bryant  v.  Prink,  T5  Iowa,  516,  39 
N.  W.  820:  Rollins  v.  Carriage  Co.,  80  Iowa, 
380,  45  N.  W.  1037;  Aulmau  v.  Aulman,  71 
Iowa,  124,  32  N.  W.  240;  Burtls  v.  Bank,  77 
Iowa,  108,  41  N.  W.  585;  Stioff  v.  Swarford, 
81  Iowa,  695,  47  N.  W.  1023;  Ooodenow  v. 
Priott,  89  Iowa,  671,  57  N.  W.  437.  In  this 
case,  however.  It  does  not  appear  that  when 
Copeland  took  his  mortgage  he  had  any 
knowledge  that  Press  had  other  creditors.  It 
is  not  necessary  to  pursue  this  subject  fur- 
ther, so  far  aa  Copeland  Is  concerned.  His 
is  a  case  of  securing  an  indebtedness  which 
was  In  all  respects  legal  and  Just.  He  says 
that  in  so  doing  he  had  no  fraudulent  intent 
or  purpose,  and  no  intent  to  hinder  and  delay 
others  in  the  collection  of  their  debts.  There 
is  no  evidence  to  the  contrary.  That  his  act 
resulted  In  an  Injury  to  plaintiffs  Is  no  reason 
for  decreeing  his  mortgage  void.  Inasmuch  aa 
It  appears  he  acted  in  good  faith,  and  with  do 
wrongful  intent  It  is  not  made  to  appear  that 
either  E.  M.  Press  or  Simon  Press,  her  agent, 
in  any  way  conspired  with  any  one  touching 
the  execution  of  either  of  these  mortgages,  or 
that  they,  or  either  of  them,  received  the 
proceeds  of  the  sales  made  by  B.  S.  Press,  or 
bad  any  knowledge  as  to  how  they  wm*  ap- 
propriated. The  burden  is  on  plaintiffs  at- 
tacking these  mortgages  for  fraud  to  es- 
tablish the  fact  of  the  fraudulent  Intuit  of  B. 
8.  Press;  as  also  the  further  fact  tbat  the  de- 
fendant knew  of  his  fraud,  If  any,  and  partic- 
ipated therein,  to  the  extent  heretofore  stat- 
ed. As  to  all  of  the  mortgages  the  proof  In 
this  respect  has  failed,  and  ar  to  the  mort- 
gages of  Ida  Press  and  Meyer  Eingle  &  Co. 
there  is  no  evidence  whatever  which  can  be 
held  even  to  tend  to  overcome  the  presump- 
tion which  the  law  raises  In  thtir  favoc. 
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3.  Flnallr,  It  Is  contended  that  the  legal  ef- 
fect of  the  transaction  we  have  been  consider- 
ing is  that  of  a  general  assignment  with  pref- 
erences, and  hence  In  contravention  of  the  pro- 
vUlona  of  section  2115  of  the  Code,  wlflch 
reads:  "No  gesieral  assignment  of  property 
by  an  insolvent,  or  In  contemplation  of  In- 
solvency, for  the  l>eneflt  of  creditors  shall  be 
valid,  unless  it  be  made  for  the  benefit  of  all 
his  creditors  In  proportion  to  the  amount  of 
their  respective  claims."   We  have  held  that 
this  statute  does  not  affect  general  trans- 
fers of  the  debtor's  property,  but  r^ates  only 
to  general  assignments,  and  uses  the  latter 
word  In  Its  technical  sense.   Lampson  v.  Ar- 
nold, 19  Iowa,  479.  We  are  not  called  upon  to 
review  the  many  cases  decided  by  this  court 
touching  what  acts  will  constitute  a  transac- 
tion a  general  assignment  for  the  benefit  of 
creditors.  It  has  often  been  held  that  wheth- 
er or  not  certain  acts  would  constitute  such 
an  assignment  was  a  question  to  be  deter- 
mined by  the  Intent  of  the  parties.    Kohn  v. 
Clement,  58  Iowa,  589, 12  N.  W.  550;  Bank  v. 
Crittenden,  66  Iowa,  237,  23  N.  W.  646;  Letts, 
Fletcher  &  Co.  v.  McMaster,  83  Iowa,  455,  49 
N.  W.  1035;  Gage  v.  Parry,  69  Iowa,  605,  29 
N..W.  822;  Aulman  v.  Aulman,.71  Iowa,  124, 
32  N.  W.  240;  Perry  v.  Vezina,  63  Iowa,  26,  18 
N.  W.  657;  Farwell  v.  Cnnnlngham,  86  Iowa, 
69,  52  N.  W.  1126.   With  this  rule  in  mind,  let 
us  turn  to  the  facts.   There  is  an  entire  al>- 
seuce  of  evidence  as  to  any  Intent  on  the  part 
of  B.  S.  Press  to  make  an  assignment  for  the 
benefit  of  creditors.   It  does  not  appear  that 
euch  a  pr<^K>sition  was  ever  thought  of,  much 
less  discnssed.   It  does  not  appear  that  B.  3. 
Press  Intended  to  give  a  mortgage  to  Cope- 
land  or  any  one  else.  He  went  to  Charlton  on 
June  29th,  for  the  purpose  of  obtaining  an  ex- 
tension of  time  on  Mb  Indebtedness  to  the 
banks,  expecting  thereby  to  be  enabled  to 
continue  his  business.  So  far  as  appears,  the 
matter  of  giving  a  mortgage  on  his  stock  was 
□ever  mentioned  by  him  until  he  was  told  that 
be  oQuld  not  obtain  the  desired  extension  of 
bis  paper  unless  he  did  so.   There  is  nothing 
In  the  instruments  themselves  to  Indicate  that 
Press  intended  to  make  an  assignment.  The 
evidence  Is  silent  as  to  such  an  intent.  His 
was  a  plain  intent  and  attempt  to  secure  cer- 
tain creditors  by  placing  mortgages  on  his 
stock  of  goods.   That  he  was  hisolvent,  and 
mortgaged  his  entire  property  to  secure  cer- 
tain of  his  creditors,  and  by  so  doing  other 
creditors  were  defeated  in  the  collection  of 
tbeir  debts,  does  not  constitute  such  act  an 
assignment   for   the   benefit   of  creditors. 
X^mpson  V.  Arnold,  19  Iowa,  485;  Clement  v. 
Johnson,  85  Iowa,  569,  52  N.  W.  502.    It  Is 
CQually  well  settled  that,  where  a  debtor  gives 
security  to  a  part  of  his  creditors  without  in- 
tending  to  make  a  general  assignment  for  the 
benefit  of  all  of  them,  the  transaction  Is 
valid,  even  though,  a  short  time  thereafter, 
and  on  the  same  day,  he  concludes  to  and  does 
execute  such  an  assignment.  -Gage  v.  Parry, 
69  Iowa,  605,  29  N.  W.  822;  Aulman  v.  Aul- 


man, 71  Iowa.  124,  82  N.  W.  240;  Clement  t. 
Johnson,  85  Iowa,  569,  52  N.  W.  502.  But  it  Is 
not  necessary  to  multiply  authorities,  as  the 
facts  of  this  case  fall  to  show  any  Intent  to 
make  an  assignment  for  the  benefit  of  cred- 
itors. A  patient  examination  of  all  of  the 
facts  disclosed  by  the  record  in  this  case  con- 
vinces us  that  the  decree  should  be  afiirmed. 


FINDLAT  V.  CABSON  et  al 
(Supreme  Court  of  Iowa.    April  0,  1806.) 
iKf uxonoM- Damaobb— Puiu  Faoh  Gabs— 

LBASE— AaSlOM  HBNT. 

1.  Where  a  question  presented  by  a  party 
has  been  adversely  ruled  on  by  the  trial  coart, 
an  appeal  must  be  taken  from  wueh  ruling  In  or- 
der to  praBoit  it  for  renew. 

2.  In  an  action  on  an  injunction  bond,  plain- 
tiff makes  out  a  primi  facie  case  by  estaDlish- 
ing  the  dissolution  of  the  temporary  injunction, 
and  the  dismissal  of  the  original  suit,  and  the 
burden  is  on  defendant  to  show  that  the  injunc- 
tion was  rightfully  Issued. 

3.  A  lease  of  a  coai  mine  obligated  the  les- 
sor not  to  lease  to  any  other  party  any  coal  land 
to  be  operated  during  the  life  of  the  lease,  and 
prevented  the  lessee  from  "dividing  his  time  or 
attention  with  any  other  mine,"  for  the  reason 
that  leesor's  rent  depended  on  the  nnmber  of 
bushels  mined.  The  lessee  assigned  his  inter- 
ests in  the  lease,  and  the  astngnees  sought  to  re- 
strain him  from  operating  another  mine,  on  the 
ground  that  he  was  still  bound  by  the  original 
lease.  Held,  that  no  right  to  insist  on  the  ob- 
l^ation  between  kasor  and  lessee  was  transfer- 
red to  the  assign eea,  but  that  they  acquired  sim- 
ply  such  rights  as  their  assignor  had  under  the 
lease,  and  were  bound  In  his  staid  by  its  obli- 
gations. 

4.  An  asdgnment  ot  a  lease  ot  a  coal  mine, 
with  the  "good  will  of  the  trade,"  does  not  car- 
ry with  it  an  obligation  that  the  assignor  will 
not  again  engage  in  the  same  business  m  the  vi- 
cinity. 

Appeal  from  district  court,  Van  Bnren 
county;  W.  I.  Babb,  Judge. 

Aa  orl^nally  commenced,  this  was  an  ac- 
tion at  law  upon  an  Injonction  bond  made 
and  executed  in  a  certain  salt  wherein  de- 
fendantb  herein  secured  an  Injonctlon 
against  the  plalntUT,  restraining  him  from 
selling  coal  In  a  particular  locality  and  to 
certain  persons.  The  defendants  filed  an 
answer  and  a  cross  bill  In  equity,  denying 
that  the  Injanctlon  was  wrongfolly  sued  out, 
and  asking  that  they  have  in  this  action  a 
decree  permanently  enjoining  the  plaintiff 
from  selling  coal  In  violation  of  a  certain 
agreement,  which  they  claim  he  made,  not 
to  sell  the  same  In  a  particular  locality.  The 
cause  was  thereupon  transferred  to  the  equi- 
ty calendar,  and  tried  to  tiie  court  The  dis- 
trict court  rendered  Judgment  against  de- 
fendants for  the  sum  of  f30e.05,  and  dismiss- 
ed their  cross  bill,  and  the  defendants  ap- 
peal. Affirmed. 

Wherry  &  Walker,  for  appellants.  Sloan 
&  Sloan  and  W.  A.  Work,  for  appellee. 

DEEMEIt,  J.  The  pleadings  hi  the  case 
are  very  voluminous,  and  w&  will  npt  do 
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more  tlun  attempt  to  set  out  the  snbstance 
of  the  issues.  The  action  Is  to  recoTer  dam- 
ages upon  an  InjuBctloD  bond  given  by  de- 
fendants In  a  suit  brought  by  them  against 
the  present  plaintiff  In  January.  1890.  That 
action  was  to  restrain  the  jdalntlfC  herein 
from  selling  coal  to  any  peratma  who  were 
patrons  of  the  mine  owned  by  defoidants  In 
April,  and  from  contracting  or  offers 

lug  to  contract  with  the  Chicago,  Bock  Is- 
land &  Pacific  Ballroad  Company  to  furnish 
it  coal  at  Dond'a  Station  for  Its  use,  and 
from  selling  any  coal  to  the  country  trade  in 
the  Ticinity  of  his  mine.  A  temporary  tn- 
jnnctioa  was  Issned  to  that  effect,  and  serr- 
ed  upon  the  plaintiff,  Janoary  6,  1890;  but 
this  injunction  was  Bubsequently  dissolved, 
<m  motion  of  this  plaintiff,  by  the  Judge  who 
issued  the  same,  and  a  short  time  thereaft- 
er defendants  herein  named  dismissed  their 
cas&  It  was  claimed  In  that  case  that  Ui 
1SS5  these  defendants  purchased  of  the  pres- 
ent plaintiff  all  of  bis  interest  In  a  certain 
coal  mine  held  by  him  under  a  lease,  and 
with  the  exclusive  right  to  sell  coal  In  the 
Tlcbilty  of  the  mine;  and  that  this  plaintiff 
bad,  in  violation  of  hla  contract,  started  up  a 
new  mine,  and  was  contracting  and  selling 
co^  to  the  great  damage  of  these  defend- 
ants. They  afterwards  amoided  their  po- 
tion by  alleging  that,  at  the  time  <tf  their 
purchase,  the  present  plaintiff  agreed  not  to 
enter  the  coal  mining  business  in  that  vt- 
clnlty,  which  was,  as  they  alleged,  a  part  of 
the  consideration  of  the  sale.  All  of  these 
matters  were  denied  by  the  plaintiff,  and,  as 
before  stated,  the  Injunction  was  dissolved, 
and  the  case  dismissed.  In  the  case  at  bar 
the  defendants.  In  answer  to  plalntiCTs  cause 
of  action  on  the  bond,  plead  substantially 
the  same  matters  they  had  alleged  In  their 
original  petition  as  amended,  in  which  they 
sought  to  obtain  an  Injunction  against  the 
plaintiff,  and  say  that  they  were  then  and 
now  are  entitled  to  an  injunction,  and  they 
pray  that  the  same  do  Issue,  and  that  they 
iiave  damages  from  plaintiff  for  the  viola- 
tion of  his  agreement  The  plaintiff  denied 
the  allegations  of  the  defendants'  cross  bill, 
pleaded  an  estoppel  and  various  other  mat- 
ters, which  are  not  necessary  to  be  stated. 
Such  were.  In  substance,  the  Issues  oa  which 
the  case  was  tried,  which  resulted  In  the 
Judgment  and  order  appealed  from. 

We  are  met  at  the  threshold  of  the  case 
with  a  proposition  from  appellee's  conns^ 
that  the  dissolution  of  the  temporary  writ 
of  Injunction  by  the  conrt,  and  the  dis- 
missal of  the  original  injunction  suit  by 
these  defendants,  are  conclusive  upon  the 
question  of  the  wrongful  Issuance  of  the 
writ;  that  such  facts  constitute  such  a  Judi- 
cial determination  of  the  controversy,  and 
such  a  breach  of  the  conditions  of  the  bond, 
as  to  enUUe  their  client  to  the  damages  he 
is  able  to  show  he  has  sustained;  and  that 
the  question  as  to  the  rlglitfulness  of  the 
injunction  cannot  be  rtiitigated  In  this  case. 


Tben  are  some  anthnlttee  which  may  seem 
to  sustain  them  In  their  position,  and  It 
may  be  that  their  cmtentlon  la  sound,  bnt 
the  record  is  not  hi  meb  condition  that  we 
mSy  d^rmine  the  questiraL  The  ai^Uee 
presented  the  point  to  the  conrt  lielow  In 
various  forms,  and  It  ruled  against  Iilm,  and 
from  these  rulings  no  appeal  has  been  taken. 
Consequently  we  cannot  comddcr  the  que»- 
tion  presented,  bnt  must  try  the  cases  on  tbe 
issues  as  made  before  the  lower  court  It 
must  be  conceded,  th«i,  that.  If  tiie  defend- 
ants have  shown  that  they  were  entitled  to 
the  writ  at  the  time  It  Issned,  this  constitutes 
a  defense  to  plalntUTs  cause  of  action  on  the 
bond.  It  does  not  foUow,  however,  that  we 
cannot  consider  tbe  dissolntian  of  the  Injunc- 
tion and  the  dlsmlwal  of  tbe  salt  as  proba- 
tive facts  in  tbe  case^  attboni^  tb^  cannot, 
in  view  of  the  record  made,  be  held  to  be 
conclnslTa  It  Is  manifest  that  these  mat- 
ten  make  oat  a  prima  ftde  case  for  the 
plaintiff,  and  cast  upon  the  d^endants  tiie 
burden  of  showing  that  tbe  injnnction  was 
rightfully  issued.  Boden  t.  Dill.  58  Ind. 
273. 

We  turn,  then,  to  the  questkm,  was  tbe  in- 
junction rightfully  iasued  In  the  flrst  .  in- 
stance? The  fcdlowing  are  some  of  tbe  un- 
disputed facts:  On  and  prim  to  April  1,  1882. 
one  IfcQrew  was  the  ownw  <tf  a  latge  tract 
of  coal  lands  lying  In  section  24,  township 
70.  range  11,  in  Yan  Bnren  county,  Iowa; 
and  on  the  day  named  be  leased  to  <me  Hn^ 
FIndliv,  a  brotber  of  the  plaintiff,  bla  coal 
mine  located  am  said  sectiw  of  land,  for  tbe 
term  of  five  yean  from  data  By  the  terms 
of  the  lease,  Findlay  was  "not  to  divide  bis 
time  or  attention  with  any  othar  mine."  nor 
was  McQrew  **to  lease  any  other  party  any 
coal  mine  to  be  tinted  daring  the  llfk  of 
this  lease."  On  October  10,  1882,  Findlay 
scdd  to  Wllltam  Carson,  a  member  of  tbe  de- 
fendant firm,  a  one-half  Interest  In  this  lease 
for  the  sum  of  9&00;  and  these  perstma,  nn- 
der  the  name  of  Carson  &  Findlay,  proceeded 
to  wOTk  and  operate  the  mine  until  about 
January,  1895,  when  Hugh  Findlay  sold  hla 
half  interest  in  tbe  lease  to  tike  plaintiff  in 
this  suit;  and  he.  In  turn.  In  less  than  a 
month  thereafter,  sold  his  half  Interest  to 
defraidant  Matthew  Walker.  An  extension 
of  this  tease  tor  on  additional  five  years,  or 
until  April  1,  18^  was  procured  from  Mc- 
Orew  by  some  one,  but  1^  whom  Is  a  matter 
ot  dispute.  Tbe  defendants  proceeded  Co 
operate  the  mine  up  to  the  time  of  the  In- 
stitution of  this  suit  In  tbe  year  1885. 
Hugh  Findlay  opened  up  another  mine  up- 
on tbe  section  of  land  that  defendants'  mine 
is  on,  and  continued  to  operate  it  until  tbe 
13th  day  of  April,  1888,  wbot  he  sold  the 
same  to  plaintiff,  Oeorge  Findlay,  who  con- 
tinued to  operate  It  until  the  injunctirai  was 
sei-ved  upon  him,  on  January  6,  1890. 

Claim  is  made  by  the  defendants  that  at 
the  time  they  piircfaased  plaintiff's  Interest  In 
the  McOrew  lease,  he  (plaintiff)  ea^ressty 
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Rgreed  that  he  would  dlscontlnne  the  mining 
of  coal  at  said  place,  and  would  not  engage 
In  the  same.  Defendiuts  also  claim  that  by 
reason  of  the  BtlpulationB  contained  In  the 
MeGrew  lease,  and  by  virtue  of  the  assign- 
meat  by  plaintiff  ol  an  interest  he  bad  pw- 
chased  therein  to  the  defendants,  be  placed 
himself  under  obligations  not  to  engage  bi 
the  mining  of  coal  upon  the  section  of  land 
where  defendants'  mine  Is  situated. 

We  will  first  dispose  of  this  last  claim 
made  by  the  defendants.  It  will  be  seen 
that  the  original  McOrew  lease  obligated  the 
lessor,  McGrew,  not  to  lease  to  any  other 
party  any  coal  to  be  operated  during  the  life 
of  the  lease,  and  {^Tented  the  lessee,  Find- 
lay,  from  "dlrlding  bis  time  or  attentisn 
with  any  other  mine."  This  last  danse  waa 
made  for  the  benefit  of  McGrew,  for  the 
manifest  reason  that  he  was  to  receive  as 
rratal  one-half  cent  per  bushel  for  all  cool 
that  aboDld  be  mined.  When  plaintiff  be- 
came one  of  the  parUes  to  the  lease  by  virtue 
of  his  purchase  from  Ms  brother,  he,  no 
doubt,  became  bound  to  McGrew,  nnder  tills 
clause,  to  give  his  entire  time  and  attention 
to  the  mine.  But  his  obligation  did  not 
tend  to  any  otiier  peison,  and  he  was  entire- 
ly released  from  It  what  he  sold  his  interest 
to  Walker,  for  Walker  l^n  became  bound 
instead  of  plaintiff.  Plaintiff  was  under  no 
contract  with  Walker  or  the  defendants  not 
to  operate  another  mine,  simply  because  be 
sold  his  Interest  to  Walker.  He  simply 
transferred  what  rights  he  had  under  the 
lease,  and  no  obligation  between  him  and 
McGrew  was  transferred  to  Walker  or  the 
defendants  which  would  enable  him  or  them 
to  insist  upon  any  rights  that  McGrew  may 
hmve  had  under  his  lease  with  Hugh  Flndlay. 
Plaintlft  did  not  need  McGrew's  consent  to  the 
assignment  of  the  lease,  and  any  agrennent 
he  may  have  made  with  MeGrew  based  upon 
plaintiff's  release  was  a  nudum  pactum. 
There  was  no  privity  as  to  these  matters 
between  McGrew  and  defendants.  McGrew's 
contract  was  not  made  for  their  benefit,  but 
for  his  own;  and  the  defendants,  after  they 
acquired  the  whole  Interest  of  the  lease,  be- 
came bound  Instead  of  the  Flndlaiys.  Tlieae 
propositions  are  so  plain  that  further  argu- 
ment Is  unnecessary. 

With  reference  to  the  other  claim  made  by 
the  defendants,  the  evidence  la  much  In  con- 
flict Walker  claims  and  testifles  that,  when 
he  purchased  of  plaintiff  his  Interest  In  the 
McGrew  lease,  the  plaintiff  made  an  agree- 
ment substantially  as  claimed,  while  the 
plaintiff  denies  the  making  of  any  such 
agreement.  We  have  gone  over  the  testi- 
mony in  the  ligbt  of  the  well-established  rule 
that,  before  a  court  of  equity  will  be  Justified 
in  acting  in  such  a  case,  the  contract  itself 
must  be  certain  and  distinct,  or  such  as,  from 
the  surrounding  circumstances,  may  he  con- 
strued with  certainty,  and  be  clearly  estab- 


lished by  the  evidence..  High,  In].  (Sd  Ed.) 
fi  1178.  And  wblle  we  are  satisfied  there 
was  some  talk  at  the  time  about  plaintifTs 
wanting  to  quit  and  get  out  of  business,  and 
defendants  may  have  thought  that  plaintlfT 
would  not  re-engage  In  the  business,  yet 
such  talk  never  ripened  Into  a  contract  or 
agreement  between  them.  The  very  strong- 
est language  which  it  is  claimed  plaintiff 
used  was  "that  he  would  not  bother  me 
rWalker]  as  long  as  I  had  the  place,  In  the 
way  of  InterfCTing  with  the  bank  and  trade 
of  the  hank."  It  is  .very  doubtful  whether 
this.  If  true,  would  constitute  an  agreement 
not  to  re-engage  in  the  business.  The  plain- 
tiff, however,  denies  the  use  of  any  such  lan- 
guage, and  be  Is  corroborated  in  such  denial 
hy  some  of  the  circumstances  and  other  evi- 
dence in  the  case.  We  cannot  set  out  all  of 
the  evidence  on  which  we  base  our  conclu- 
sions. It  is  sufficient  to  say  that  defendants 
have  failed  to  establish  the  agreement  as 
claimed. 

Appellants  argue  that,  as  they  purchased 
the  good  will  and  trade  of  the  mine,  a  court 
of  equity  ought  to  protect  them  in  it  by  re- 
straining plaintiff  from  re-engaging  in  the 
business.  It  Is  doubtful,  to  say  the  least, 
whether  plaintiff  sold  more  than  his  Interest 
In  the  McGrew  lease;  but  concede  that  be 
also  conveyed  the  "good  will  of  the  trade," 
or  that  this  followed  as  an  incident  to  the 
assignment  of  the  lease,  yet  it  does  not  fol- 
low that  such  an  agreement  carries  with  It 
the  otdigadon  not  to  again  engage  In  the 
business  In  that  vicinity.  Evoi  nnder  such 
a  contract  the  seller  is  at  liberty  to  engage  In 
the  same  business  In  the  same  locality,  and 
he  has  the  tight  to  solicit  business  even 
though  it  may  have  the  effect  to  lessen  the 
trade  of  the  purchaser.  This  seems  to  be 
the  rule  of  the  civil  as  well  as  the  common 
law.  See  Hoxle  v.  Chaney,  143  Mass,  692, 
10  N.  E.  713;  Bergaminl  v.  Bastlan,  35  La. 
Ann.  60;  Bassett  v.  Perclval,  5  AUen,  345. 

The  only  remaining  question  Is  as  to  the 
amount  of  damages  to  which  plaintiff  Is  en- 
titled. The  lower  court  allowed  him  $104.20 
as  attorney's  fees,  $33.20  for  expenses,  (15 
for  loss  of  time,  fll3.75  for  loss  of  profits, 
and  (40  for  interruption  to  his  business. 
Both  parties  complain  of  this  allowance. 
The  plaintiff,  however,  has  not  appealed,  and 
we  cannot  consider  his  objections.  As  to  de- 
fondants'  complaints,  we  have  examined 
them  all,  and  find  no  error.  Had  the  dam- 
ages been  larger  In  some  particulars,  we 
would  not  have  int^fered.  That  this  was  a 
proper  case  for  the  allowance  of  profits  as 
damages,  see  Willis  v.  City  of  Perry  (Iowa) 
tiO  N.  W.  727,  and  cases  cited.  And,  while 
many  of  the  items  cannot  be  determined 
with  mathematical  certainty,  yet,  on  the 
whole,  we  feel  that  Justice  has  been  done. 
We  reach  the  conclusion  that  the  Jndgmoit 
is  right,  and  It  Is  affirmed. 
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HIOKS  T.  SWAN  et  aL 
(Supreme  Court  oi  Iowa.    April  9,  1S96.) 

ATTAaHHSHT— NOTIOB   OP    Lb7T— NOXBESIDBHT— 

Ahbndhbnt  or  Rsruity — Appbai.. 

1.  The  time  for  serring  notice  of  a  levr,  re- 
quired by  Code,  8  2967.  to  be  glTeo  to  detendaDt 
"if  found  within  the  coimt7,''^lB  when  the  lery 
is  made;  and  the  fact  that  defendant  came  into 
the  county  11  days  after  an  attachment  sued  out 
on  the  ground  of  nonresidence  had  been  ievied 
did  not  invalidate  the  levy,  becaiue  the  return  on 
the  attachment  showed  nothing  as  to  notice  to 
defendant. 

2.  The  sheriff  had  the  right  to  amend  his  re- 
turn by  adding;  "No  notice  on  defendant  of  levy 
on  Btock,  aa  he  waa  not  in  Warren  county,  being 
a  nonteudent  of  Iowa." 

Appeal  from  district  court.  Warren  county; 
A.  W.  Wilkinson,  Juc^. 

December  2.  1892,  plaintiff  brought  this  ac- 
tion against  Thomas  J.  Swan  to  recover  $5,- 
000,  with  interest,  on  a  promissory  note  ex- 
ecuted to  plaintiff  October  3,  1890.  Plaintiff 
caused  an  attachment   to  Issue  upon  the 
ground  that  defendant  Thomas  J.  Swan  was 
a  nonresident  of  tlie  state,  wMcb  attachment 
was  levied  upon  110  shares  of  the  capital 
stocli  of  the  Warren  County  Banlc,  owned  by 
said  Swan.    Said  note  shows  that,  at  the 
time  of  its  execution,  50  shares  of  said  stock 
were  deposited  as  collateral  security.  The 
Warren  County  Bank  intervened,  claiming 
a  prior  lien  upon  all  of  said  stock,  by  virtue 
of  the  levy  of  a  writ  of  attachment  thereon 
October  4,  1892,  in  an  action  against  said 
Swan,  and  also  by  virtue  of  a  certain  pro- 
vision in  the  by-laws  of  the  bank.   In  said 
action  Judgment  was  rendered   March  10, 
1893,  in  favor  of  the  bank,  and  against 
Thomas  J.  Swan,  for  $8,524.60.  and  (124.24 
attorney's  fees,  and  special  execution  order- 
ed.  The  bank,  by  way  of  cross  bill,  alleges 
that  Thomas  J.  Swan  Is  Indebted  to  it  upon 
other  promissory  notes  executed  by  him, 
ftnd  aska  Judgment  thereon  for  $21,350,  and 
that,  under  its  by-laws,  all  of  said  Indebted- 
ness be  declared  a  first  lien  upon  said  110 
shares  of  stock.   Frances  E.  Hale  was  made 
a  defendant,  and  alleges  that  In  January, 
1803,  she  commenced  an  action,  aided  by  at- 
tachment, against  Thomas  J.  Swan,  to  recov- 
er $2,000  upon  a  promissory  note,  and  that 
said  attachment  was  duly  levied  upon  said 
stock,  wherefore  she  claims  a  prior  lien.  She 
also  alleges  that,  long  prior  to  any  of  these 
proceedings,  she  became  the  equitable  own- 
er of  10  shares  ot  said  stock,  of  which  the 
bank  had  notice  prior  to  the  levy  of  Its  at- 
tachment; and  that  demand  had  been  made 
upon  It  for  the  transfer  of  said  10  shares 
on  Its  books,  which  it  refused  to  do,  where- 
fore she  claims  a  prior  lien  on  said  10  shares. 
t«wis  J.  Swan  was  also  made  a  defendant, 
and  alleges  and  shows  that  on  December  14, 
1892,  he  recovered  a  Judgment  against  Thom- 
■as  J.  Swan;  that  he  caused  an  execution  to 
IsMue  theroou,  which  was  duly  levied  on  said 
110  shares  of  stock,  of  said  14t1i  day  of  De- 


camber,  1802,  wher^ore  he  claims  a  prior  Hen 
upon  all  of  said  stock.  The  Warren  County 
Bank  caused  a  special  execution  to  issue  up- 
on its  Judgment  for  the  sale  of  said  stoc^ 
The  plaintiff  was  granted  injunctions  re- 
straining the  defendant  H.  A.  Stierwalt. 
sheriff,  from  selling  said  stock  under  said 
executions.  The  case  waa  tried  to  the  court 
as  In  equity,  and  decree  entered  establishing 
the  Uens  of  the  claimants  against  the  110 
shares  of  stock,  as  follows:  The  Warren 
County  Bank,  to  a  first  lien  under  the  levy 
of  Its  attachment;  plaintiff,  to  a  second  lien; 
Lewis  J.  Swan,  third;  and  Frances  E.  Bale, 
to  a  fourth,  on  the  100  shares  upon  which 
her  attachment  was  levied.  It  waa  decreed 
that  Frances  E.  Hale  had  not  acquired  any 
Interest  In  the  10  shares  pledged  to  her  as 
collateral:  that  the  Injunction  be  dissolved; 
that  the  stock  be  sold  on  execution  under 
Ju4j^ment  in  Caror  of  the  bank  prerlonsly 
rendraed  for  $8,524.66;  and  the  proceeds  ap 
piled,  first,  to  the  payment  of  said  Judgment, 
and  the  balance,  If  any,  to  the  claims  of  the 
other  parties.  In  the  order  already  staled. 
The  Injunction  was  dissolved,  and  Judgment 
rendered  in  favor  of  the  bank,  on  Ita  crvss 
petition  against  Thomas  J.  Swan,  for  $23,- 
048.70,  in  addition  to  the  former  Judgment 
Judgment  was  also  entered  against  plaintiff 
and  Frances  B.  Hale  and  Lewis  J.  Swan  for 
costs.  The  plaintiff  and  the  defendants 
Thomas  J.  Swan  and  Lewis  J.  Swan  appeal. 
Affirmed. 

Park  &  OdeU  and  W.  H.  Beny,  for  appel- 
lants. H.  McNeil,  Gatch,  Connor  &  Weaver, 
and  Seevers  &  Seevera,  for  aM>ellees. 

OIVEN,  J.  1.  There  is  no  question  but 
that  Thomas  J.  Swan  was  the  owner  of  the 
110  shares  of  stock,  nor  that  he  was  indebt- 
ed to  the  several  parties  as  alleged.  The  lev- 
ies other  than  that  in  favor  of  the  liank  were 
made  In  the  manner  required,  and  their  reg- 
ularity is  not  seriously  queetloned.  The 
plaintiff  claims  nothing  by  virtue  of  the 
pledge  of  the  50  shares  of  stock  to  him,  nor 
could  he  successfully  do  so,  as  the  same  was 
never  transferred  on  the  books  of  the  bank, 
nor  notice  given  to  the  bank  of  the  pledge. 
The  claim  of  Frances  E.  Hale  to  the  10 
shares  was  properly  rejected,  as  there  was 
not  sufficient  evidence  to  support  the  alle- 
gation that  notice  of  the  transfer  had  been 
given  to  the  bank,  and  demand  made  that 
the  transfer  be  entered  upon  the  books  of 
the  t>auk.  No  complaint  is  made  against  the 
order  of  priority  given  In  the  decree,  except 
to  that  given  to  the  bank;  and  appellants 
join  in  claiming  that  the  levy  of  the  attach- 
ment In  favor  of  the  bank  was  not  a  valid 
levy,  for  the  reason  that  no  notice  therefor 
was  served  upon  the  defendant  Thomas  J. 
Swan,  and  therefore  the  bank  acquired  no 
Hen  under  it.  They  also  join  In  claiming 
that  the  bank  had  no  lien  upon  the  stock  by 
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virtue  of  its  by-laws.  These  are  tbe  coo- 
trolUng  questions  in  this  case. 

2.  Section  2967  of  the  Code  required  that 
notice  of  levies  must  be  given  the  defend- 
ant "if  found  within  the  county,  and  also 
the  person  occupying  or  In  possession  of  the 
property,  If  It  be  in  the  hands  of  a  third  per- 
son," Tbe  return  on  the  attachment  In  fa- 
vor of  the  bank  as  first  made  showed  noth- 
ing as  to  notice  to  defendant  of  the  levy,  but 
during  the  progress  of  the  trial  of  this  case 
it  was  amended  by  adding  these  words:  "No 
notice  on  defendant  of  levy  on  stoclt,  as  he 
was  not  In  Warren  county,  being  a  nonresi- 
dent of  Iowa."  The  facts  are  that  Thomas 
J.  Swan  was  a  resident  of  Wyoming,  and, 
having  business  Interests  In  Warren  coun- 
ty, made  occasional  visits  to  that  county. 
He  was  In  Warren  county  on  October  11, 
1S92,  and  on  that  day  accepted  service  of  tbe 
original  notice  In  said  case  of  bank  against 
him.  at  tbe  request  of  the  attorney  for  the 
bank.  He  was  there  for  about  24  hours,  and 
then  left  the  county.  The  attachment  was 
levied  on  the  evening  of  tbe  4th  day  of  Oc- 
tober, 1892.  Appellants  contend  that,  to 
constitute  a  valid  levy,  notice  thereof  must 
be  served  on  the  defendant  "if  found  within 
the  county,"  whether  he  be  a  nonresident  or 
not;  that  It  is  the  duty  of  the  sheriff  to 
search  for  and  to  serve  tbe  defendant  if 
found,  and  to  make  return  of  all  his  doings 
under  the  writ;  tliat  this  return,  £ven  as 
amended,  falls  to  show  tiiat  any  search  was 
made  or  notice  served,  when  the  facts  show 
that  Mr.  Swan  was  in  the  county.  It  may 
be  conceded  that  notice  must  be  served  on 
the  defendant  "if  found  within  the  county,*' 
whether  he  is  a  resident  or  not.  and  that 
such  notice,  when  the  defendant  Is  found 
within  the  county,  is  requisite  to  a  valid 
levy.  The  time  for  serving  such  a  notice  is 
when  the  levy  Is  made.  This  levy  was  made 
October  4, 1S92.  and  there  is  no  pretense  that 
Mr.  Swan  was  then  in  the  county.  It  was 
not  until  October  11th  that  he  came  Into  the 
county,  seven  days  after  the  levy  was  com- 
pletely made,  and  It  does  not  appear  that 
his  presence  was  then  known  to  tbe  sherlCF. 
Taking  the  return  as  originally  made,  In 
connection  with  the  fact  that  the  attach- 
ment was  sued  out  upon  the  ground  of  uon- 
resldence,  tbe  only  Inference  that  can  be 
drawn  is  that  defendant  Swan  was  not  serv- 
ed  with  notice  of  tbe  levy,  because  not  then 
found  within  the  county.  Tbe  sheriff  bad  a 
right  to  amend  his  return  according  to  the 
facts  as  they  existed  at  the  time  of  the  levy. 
Appellants'  levies  must  be  held  subordinate 
to  these  facts.  The  return,  as  amended, 
shows,  we  think,  that  all  tbe  search  that 
diligence  required  under  the  facts  was  made; 
that  Mr.  Swan  was  not  found  within  the 
county,  and  therefore  notice  to  him  of  the 
levy  was  not  required.  We  do  not  find  that 
any  of  this  stock  was  in  the  possession  of 
W.  H.  Berry  at  the  time  this  attachment 
was  Ipvied;   therefore  notice  to  him  was 


not  required.  Our  conclusion  upon  this 
branch  of  the  case  Is  that  the  bank  is  en- 
titled to  a  first  Hen  upon  all  tbe  stock,  by 
virtue  of  the  levy  of  its  writ  of  attachment, 
to  the  amount  ot  Its  judgoient  rendered  In 
ttiat  case. 

3.  The  by-laws  of  the  Warren  County 
Bank  contain  the  following:  "The  stock  of 
the  bank  shall  be  assignable  only  on  the 
books  of  the  bank,  subject  to  the  restrictions 
and  provisions  of  tbe  act  under  which  the 
bank  Is  organized,  and  a  transfer  book 
shall  be  kept  in  which  all  assignments  and 
transfers  of  stock  shall  be  made.  No  trans- 
fer of  stock  shall  be  made  without  the  con- 
sent of  the  board,  by  any  stockholder  who 
shall  be  liable  to  the  bank,  either  as  princi- 
pal, debtor,  or  otherwise,  and  tbe  bank  shall 
have  a  lien  upon  all  stock  owned  by  any  per- 
son as  security  for  any  Indebtedness  due  the 
bank.  Certificates  of  stock  signed  by  the 
president  and  cashier  shall  be  Issued  to 
stockholders  upon  the  payment  of  the  full 
value  thereof."  It  is  under  this  provision 
that  the  bank  claimed  to  have  a  prior  lien 
upon  all  the  stock  owned  by  Thomas  J. 
Swan  to  the  full  amount  of  his  Indebtedness. 
The  district  court  held  against  the  bank  on 
tbls  claim.  The  bank  has  not  appealed,  and 
Is  therefore  not  complaining  of  this  ruling; 
and,  as  it  Is  in  favor  of  appellants,  they  do 
not  complahi.  With  thU  state  of  the  rec- 
ord, we  are  not  called  upon  to  consider  this 
question. 

It  follows  from  what  we  have  said  that 
the  decree  of  the  district  court  should  be  af- 
firmed. 


WALLER  V.  VERMITT  et  al. 

(Supreme  Court  of  Iowa.    April  0,  189S.) 

foboiblb  bxtbt  akd  dlt*i!f>b— notioi— 
Pliadlio. 

A  petition  in  forcible  witry  and  detainer, 
which  alleges  that,  by  virtue  of  a  written  agree- 
ment, defendants  were  to  give  up  poBseBsion  of 
the  farm  the  "last  of  October,  1894."  and  ttiat 
notice  was  served  January  3,  1895,  to  quit  the 
premises  within  30  days,  la  not  demurrable  be- 
cause the  notice  did  not  fii  March  Ist  as  the 
time  to  quit,  as  required  by  McCiain'a  Codc^  S 
3190,  in  cases  of  tmants  occupying  farnu,  since 
such  section  also  provides  that,  where  there  is  an 
express  agreement,  the  tenancy  shall  cease  at 
the  time  agreed  upon,  without  notice. 

Appeal  frcnn  district  court,  Ringgold  coun- 
ty; H.  U.  Towner,  Judge. 

This  Is  a  proceeding  In  forcible  detalna, 
by  which  the  plaintiff  seeks  to  obtain  the 
possession  of  a  farm  of  240  acres.  There 
was  a  demurrer  to  the  petition,  which  was 
sustained,  and  Judgment  was  entered  for 
tbe  defendants.  Plaintiff  appeals.  Revers- 
ed. 

Askren  Brothers,  for  appellant  Wright  & 
Lee,  for  appellees. 

ROTHROCK.  C.  J.  The  proceeding  was 
commenced  before  a  justice.of  the  peace. 
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A  formal  petition  was  fl]ed,  tTom  wblcb  It 
appears  that  the  defendants  were  tenanta 
on  the  farm  of  the  plaintiff,  the  possession 
of  which  Is  in  dispute,  and  on  the  4th  day 
of  September  a  written  agreement  was  en- 
tered Into  between  the  parties,  by  which  the 
defendants  were  to  deliver  certain  property 
to  the  plaintiff,  and  perform  some  labor  on 
the  land,  and  give  up  possession  of  the 
farm  the  "last  of  October,  1894."  The  plain- 
tiff took  no  steps  to  obtain  possession  of  the 
farm  until  January  3,  1895,  when  he  caused 
a  notice  to  be  served  upon  the  defendants 
to  quit  the  possession  within  30  days.  Aft- 
er the  expiration  of  that  time,  and  on  the 
4th  day  of  February,  1895,  thla  action  was 
commenced.  Three  days  before  the  action 
waa  instituted,  another  notice  was  served 
on  the  defendants  to  surrender  the  posses- 
sion. The  defendants  answered  the  peti- 
tion. In  which  answer  they  admitted  the 
execntlon  of  the  written  agreement  set  out, 
and  that  the  lease  "expired  on  or  about  the 
last  day  of  October,  1804,"  but  alleged  that 
there  was  an  oral  agreement  between  the 
parties  for  the  rental  of  the  farm  for  the 
year  1895.  A  trial  was  had  before  the  Jus- 
tice of  the  peace,  which  resulted  In  a  judg- 
ment for  the  plaintiff,  and  a  warrant  of  re- 
moval waa  Issued,  and  the  defendants  were 
removed  from  the  farm.  An  appeal  waa 
taken  to  the  district  court,  and,  when  the 
parties  appeared  in  that  tribunal,  the  de- 
fendants filed  a  demurrer  to  this  petition. 
It  does  not  appear  that  the  answer  waa 
withdrawn,  but  the  demurrer  was  taken 
up  and  submitted  to  the  court,  and  it  was 
sustained.  Thereupon  the  defendants  filed 
a  motion  for  a  writ  for  the  restitution  of 
the  property.  The  motion  was  sustained, 
and  the  writ  Issued,  and  the  plaintifl  ap- 
pealed to  this  court 

In  view  of  the  proceedings  before  the  jus- 
tice and  the  averments  of  the  petition,  we 
are  unable  to  understand  upon  what  ground 
the  demurrer  to  the  petition  was  sustained. 
The  demurrer  was  In  these  words:  "Comes 
now  the  defendants,  and  demurs  to  the 
plaintiffs  petition  and  the  amendment 
thereof,  for  the  reason  that  It  does  not  en- 
title plaintiff  to  the  relief  demanded,  or  any 
relief  whatever.  For  said  petition  shows 
upon  Its  face— First,  that  these  defendants 
held  peaceable  and  uninterrupted  possession 
with  the  knowledge  of  the  plaintiff  for  more 
than  thirty  days  after  the  cause  of  action 
accrued.  If  It  ever  did  accrue;  second,  sold 
petition  shows  upon  its  face  that  the  no- 
tice alleged  to  have  been  served  was  not 
served  to  terminate  the  tenancy  on  the  1st 
day  of  March,  as  is  required  by  section  3190 
of  McClain's  Code,  In  cases  of  tenants  occu- 
pying and  cultivating  a  farm." 

We  have  set  out  the  demurrer  and  the  sub- 
stance of  the  pleadings  because  counsel  for 
appellees  in  their  argument  seek  to  sustain 
the  ruling  of  the  court  below  upon  the 
ground  that  but  one  of  the  defendants  sign- 


ed the  contract  terminating  the  lease;  and 
it  Is  Insisted  that  one  joint  tenant  or  tenant 
in  common  cannot,  by  any  written  agree- 
ment, terminate  the  Interest  of  his  joint  ten- 
ant This  record  does  not  present  that  ques- 
tion. It  Is  neither  raised  by  the  answer  nor 
by  the  demurrer.  The  demurrer  ts  based 
upon  the  ground  that  the  motion  to  quit 
should  have  fixed  the  1st  day  of  March 
as  the  time  to  quit,  as  required  by  section 
3190  of  McClain's  Code,  because  the  defend- 
ants were  occupying  and  cultivating  farm 
land.  But  that  provision  of  the  law  has  no 
application  to  the  facts  presented  by  this 
record.  The  same  section  of  the  Code  pro- 
vides that,  where  there  Is  an  express  agree- 
ment, the  tenancy  shall  cease  at  the  time 
agreed  upon,  without  notice.  See  Kellogg  t. 
Groves,  53  Iowa,  395,  5  N.  W.  517,  and  John- 
son V.  Shank,  67  Iowa,  115.  24  N.  W.  749. 
The  demurrer  should  have  been  overruled. 
The  judgment  of  the  district  court  Is  re- 
versed. 


WOODCOOK  T.  HAWKEYB  INS.  GO. 
(Snpreme  Cout  of  Iowa.    April  9.  1880.) 

iNSmUROB  —  AOTIOIf   PRBMATtJXBLT   BrOC0HT  — 

JfiuorunL 

Under  McClain's  Code,  I  1734,  prohibit- 
ing the  bringing  of  an  action  to  recover  on  an  in- 
surance policy  within  90  days  after  notice  of 
loss  la  given,  where  an  action  Is  brought  before 
the  exiwatiaA  of  mdi  time  the  ohjectiou  may  be 
raised  hy  motkm  in  arrest  of  judgtnmt,  and  is 
not  waived  because  not  sooner  made. 

Appeal  from  district  eonrt,  Monroe  oood^: 
W.  I.  Babb,  Judge: 

Action  on  a  policy  of  flie  inmirnnc&  Jodg^ 
ment  for  plaintiff,  and  the  defendant  w>eal- 

cd.  Reversed. 

J.  B.  Johnson  and  Geo.  B.  Sanderson,  for 
appellant    T.  B.  Peny,  for  appellee. 

GRANGER,  J.  To  a  part  of  defendant's 
answer  there  was  a  demurrer,  which  the 
court  sustained,  and  from  the  ruling  the  de- 
fendant appealed.  The  cause  then  proceed- 
ed to  trial  on  other  issues,  and  a  judgment 
was  entered  on  a  verdict  returned  for  the 
plaintiff,  from  which  the  defendant  also  ap- 
pealed. On  motion  In  this  court,  the  two  ap- 
peals are  conaolidated  for  trial. 

After  verdict,  the  defendant  moved  In  ar- 
rest of  judgment,  on  the  grotmd.  among  oth- 
ers, that  the  action  was  prematurely  brought 
The  loss  occurred  May  30,  1894.  The  notice 
and  proofs  of  loss  were  afterwards  served, 
and  the  original  notice  was  placed  in  the 
hands  of  the  sheriff  for  service  Angust  18, 
and  served  August  31,  1894.  The  action  is 
said  to  be  premature,  because  begun  within 
90  days  after  the  notice  of  loss  was  given. 
The  law  provides  for  the  giving  of  notice  of 
loss  In  such  cases,  and  that  "no  action  shall 
be  begun  within  ninety  days  after  notice  of 
such  has  been  given."  McClain's  Code,  f 
1734.  It  Is  a  fact  that  the  suit  waa  «>mmen- 
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■eed  wltbln  tbe  pnlilbltea  period,  tmtT  tt  la 
contwded  tliat.  because  at  appeUaat's  course 
■of  pTooednre  on  tbe  trial,  tbe  objection  Is 
waiyed.  This  contention  la  based  on  tbe 
facte  aa  to  the  appearance,  flUng  of  motions, 
answers,  demnrrer,  and  mUngs  thereon,  the 
first  appeal,  tbe  trial  on  the  merits  and  rer- 
dlct  dorliv  which  time  no  tntlmatton  was 
made  that  the  action  was  immaoire.  It  is 
definitely  settled  In  Taylor  t.  Inanrance  Oo^ 
83  Iowa.  402,  48  N.  W.  9M,  that  snch  an  oh- 
Jectlffli  mar  be  mlsed  by  motion  in  arrest  of 
jodgment  In  this  proceeding,  before  r^lct, 
there  was  nothing  said  or  done  with  reto>- 
ence  to  the  fact  ot  the  action  being  pmna- 
tnre,  so  that  appellee  might  nnderstand,  be- 
cause of  such  action,  that  appdiant  waived 
such  objecttoii;  but  the  complaint  Is  because 
of  silence  as  to  that  particular  objection,  while 
other  auestlons  were  {vesented.  A  motion  In 
arrest  Is  to  be  iweaented  before  judgment;  to 
prerent  a  Judgment  that  woold  oUierwlse  be 
entered  on  the  record  In  the  case.  It  la  dlffl* 
cult  to  see  bow  mere  silence  could  operate  aa 
a  waiver  of  the  rlg^t  to  iHresent  sucb  a  mo* 
tion.  Tbe  tact  which  is  the  basis  fOr  such  a 
motion  waa  as  well  known  to  a^tdlee  aa  to 
appellant,  so  that  thece  was  no  snppresrton 
of  facts  to  mislead  a  party.  AppellM's 
tboui^t  is  that  It  Is  defeusire  matter,  and 
shoold  have  been  pleaded,  or  notice  given  of 
It  pmdlng  ttie  trlsL  No  snch  a  rule  obtains 
to  our  knowledge.  It  would  be  a  strange 
rule  that  would  require  a  party  to  plead  or 
give  notice  of  facta  before  T«dlct  which  be 
Intended  to  nse^  after  v«^ct,  as  a  basis  at 
K  motion  in  arrest  It  la  said  in  T^lor  v. 
Insurance  Co.,  supra,  that  tbe  statute  forbids 
the  action  to  be  brought  before  the  prescribed 
time,  and,  as  we  have  said,  ^t,  ^rhece  it  Is 
done,  a  motion  in  anest  la  the  iRoper  way  to 
present  the  objection.  In  WUfaelml  t.  Insur- 
ance Oo.  86  Iowa.  326,  53  M.  W.  233.  It  is 
held  that  the  company  cannot  walre  tbe  pro- 
Tlslons  of  the  statute  as  to  the  time  of  com- 
mencing  such  an  action.  The  cases  are  ab- 
solutely condudve  of  the  propo^on  we  are 
considering.  As  the  action  Is  prwmaturdy 
brought.  It  must  be  abated,  and  13ae  Judgment 
is  reversed. 


HINELB  T.  SADDLBB  et  aL 

(Supreme  Court  of  Iowa.    April  9,  1896.) 

laJUNonoN— Motion  to  Dissoltb— EriDBNoa  TO 
ScsTAiN — School  Districts— A.itbai. 

•  TO  8U  PERI  KTES  DENT, 

1.  On  application  for  injunction,  a  hearing 
was  had  on  petition  and  affidavits,  and  a  tem- 
porary injunction  was  granted.  Afterwards,  up- 
on a  supplemental  petition  being  Sled,  another 
temporary  injunction  was  granted  ex  parte,  aft- 
er which  defendantR  filed  a  motion  to  dissolve 
iKrth  iojonctiuns.  Held,  that  tbe  bearing  on  the 
first  petitiou  was  not  equiratent  to  a  hearing  on 
a  motion  to  diaBolve,  within  Code.  S  3402.  provid- 
ing that  only  one  motion  to  dissolve  or  modify 
aa  Injunction  npon  the  whole  cause  sbuli  be  al- 
lowed. 


2.  Id  an  appli'»tion  for  an  Injunction  to  re- 
strain a  board  of  school  directors  from  certify- 
ing a  tax  alleged  to  have  been  voted  at  a  school 
meeting,  It  appealed  from  affidavits  that  the 
meeUngr  was  called  fw  2  p.  m.;  that  a  few  mo- 
ments before  4  p.  m.,  when  the  ballot  box  was 
surrounded  by  people  favoring  the  tax,  the  polls 
were  declared  open;  that,  as  soon  as  these  had 
To^ed,  the  pedis  were  dedared  dosed,  not  having 
been  open  more  than  15  minutes;  that  there  were 
at  least  34  persons  in  the  room  who  would  hare 
voted  against  the  tix,  thus  defeating  it,  but  their 
votes  were  refined;  that,  when  the  vote  was 
connted,  there  wer«>  more  ballots  in  the  box  than 
there  were  persons  who  voted.  Btld,  that  the 
facts  eatabluhed  were  suffidrat  to  jnatify  the 
grantlngof  an  injunction. 

3.  where  a  board  of  lehotrf  dhrectors,  by 
fraud  and  abuse  of  power,  have  dedared  the 
adoption  of  a  vote  levying  a  tax  for  building  a 
new  schoolhouse,  such  action  b  not  a  decision 
of  tbe  board,  within  Code,  i  1829,  prodding  that 
any  penou  aggrieved  by  a  decision  or  (wder  of 
the  district  board  of  directMi  la  matters  of  law 
or  fact  may  appeal  therefrom  to  the  county  eo- 
perintendent, 

4.  Objections  not  raised  Mi  the  trial  of  tiie 
cause  will  not  be  consSderod  on  ai^eal. 

Appeal  from  district  courts  Tan  Buren  coun- 
ty; W.  D.  Tlsdale,  Judge. 

Wheiry  ft  Walker,  for  appellant  W.  A. 
Woilc,  for  appellees. 

KINNB,  J.  1.  Plalntlfl.  a  taxpayer  In  the 
Independent  district  at  lowavlUe,  In  Van  Bu- 
ren county,  Iowa,  presented  his  bill  for  an 
injunction  to  Jodge  Tlsdale,  wher^  he  al- 
leged that  siUd  district  then  had  a  commodi- 
ous two-atory  brick  sduxdhotue;  ttiat  In 
March,  18&4,  certain  citizens  residing  in  Jef- 
ferson county,  and  in  tarrttosy  which  -Qiey 
claimed  to  have  been  detached  from  a  school 
district  In  said  county,  and  annexed  to  said 
Independent  dlstxict,  but  which  In  fhct  bad 
never  been  legally  made  a  part  of  said  Inde- 
pmdent  dlatrlet,  did,  by  their  votes,  pretend 
to  elect  directors  in  said  indepoident  district, 
one  of  wh(Mn  was  a  resident  of  said  territory 
80  attempted  to  be  attached,  and  that  tbe 
votes  thus  cast  were  lll^al  and  wrid;  that 
tbe  directors  thus  elected  constituted  a  major- 
ity of  said  board,  and,  against  the  wishes  of 
the  otber  director  and  of  a  majority  of  the 
ctttaena  of  said  dlstrtet,  wen  proceeding  to 
tear  down  said  schoolboose,  and  rdocate  and 
nbuild  the  same  on  a  new  site,  more  than  a 
mile  distant  from  the  old  one,  and*  unless  re- 
strained, would  do  so.  thereby  involving  tbe 
district  In  a  large  expeiwe;  that  tbe  question 
of  removal  had  not  been  submitted  to  a  vote 
of  tbe  Sectors  of  said  district;  that  said  elect- 
on  had  not  voted  any  money  or  tax  to  re- 
build said  house;  that  tbe  act  of  the  l^rtski- 
ture  legalising  the  detoching  of  said  terri- 
tory from  the  district  in  J^tson  couoty,  and 
the  attaching- of  it  to  said  independ^t  dis- 
trict, was  void,  being  a  special  act.  The 
Judge  made  an  order  for  hearing  upon  affida- 
vits, and  the  cause  was  thus  presented  on  the 
petition  and  amendments  and  affidavits  filed; 
and,  after  argument.  It  waa  ordered  that  a 
temporary  writ  of  Injunction  issue  on  filing 
of  bond.   The  bond  was  filed.^and  the  writ 
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Issued,  restraining  the  defendants  from  tear- 
ing down,  removing,  and  rebuilding  said 
Bchoolhouse.  Abont  20  days  thereafter,  plaln- 
tlfP  filed  a  supplemental  petitltm  In  said  cause, 
wherein  it  was  alleged  that,  after  service  of 
the  writ  on  defendants,  they  called  a  meeting 
of  the  electors  of  said  Independent  district, 
for  the  purpose  of  voting  a  tax  to  rebuild  said 
scfaoolhouse;  that,  at  said  meeting,  persons 
were  allowed  to  vote  more  than  once;  that 
the  vote  was  tajcen  by  ballot,  and  the  polls 
kept  open  bnt  15  minutes;  that  the  meeting 
was  called  for  2  o'clock  p.  m.,  and  between 
that  hour  and  3  o'clock  p.  m.  34  persons  were 
pres«it  who  had  a  right  to  vote,  and  who  de- 
sired to  vote  against  said  proposition,  whose 
votes  were  refused  by  the  defendants;  that 
only  31  persons  In  fact  voted,  and  only  12  of 
them  were  then  legal  residents  or  vot«^  In 
said  district;  that,  u:ider  the  law,  defendants 
had  no  legal  right  to  call  said  meeting  for 
said  purpose,  and  the  electors  liad  no  power 
to  vote  such  B  tax  at  a  called  meeting;  that 
there  are  two  buildings  in  said  district  that 
can  be  had  and  used  for  school  purposes  un- 
til after  the  next  annual,  meeting  of  said  dis- 
trict, and  said  buildings  are  ample  to  accom- 
modate all  the  pupils  of  the  district;  that, 
unless '  restrained,  defendants  wUl  certify  up 
said  tax  of  10  mills  on  the  dollar,  and,  in  an- 
ticipation thereof,  will  contract  an  indebted- 
ness for  said  district  to  pay  in  rebuilding  said 
schoolhottse,  in  violation  of  the  wishes  of  the 
electors  and  taxpayers  of  said  district.  An 
tnJnnctloD  was  prayed  to  restralQ  defendants 
from  certifying  or  levying  said  tax,  and  from 
contracting  any  Indebtedness  In  anticipation 
thereof,  and  from  using  or  appropriating  any 
of  the  material  of  the  old  building  in  the  erec- 
tion or  rebuilding  of  a  new  building,  and  it 
was  prayed  that  said  election  be  decreed  void. 
Without  notice  to  the  defendants,  a  tempo- 
rary injunction  was  granted  by  Judge  Trav- 
&se,  which  was  served  on  the  defendants  on 
September  20,  ISM  On  the  21th  of  said 
month,  defendants  filed  a  motion  to  dissolve 
both  of  said  injunctions,  which  motion  was 
supported  by  affidavits.  The  grounds  of  said 
motion,  in  substance,  were  that  at  a  meet- 
ing of  the  electors,  called  as  provided  by  law, 
to  vote  on  the  question  of  a  tax  to  build  a 
schoolhonse,  said  directors  were  authorized  to 
dispose  of  the  old  site  and  material,  after  com- 
pleting the  new  house,  and  the  funds  arising 
therefrom  were  ordered  placed  In  the  scboot- 
house  fund  of  the  district;  that,  for  the  pur- 
pose of  building  a  new  schoolhouse  on  the 
site  selected,  a  tax  of  MOO  or  an  equivalent, 
not  exceeding  10  mills  on  the  dollar  of  the 
taxable  property  of  the  district,  was  voted. 
Od  the  hearing,  each  side  filed  affidavits,  and 
the  court  made  en  order  modifying  the  In- 
Jimctions  before  granted  to  the  extmt  of  va- 
cating them,  except  defendants  were  enjoined 
and  restrained  from  selling  or  disposing  of 
the  old  schoolhouse  site,  and  from  selling  or 
disposing  <a  the  materials  of  the  old  house; 
and  Id  case  the  new  bouse  be  erected,  at  a 


cost  not  to  exceed  $300,  the  defradants  were 
enjoined  from  building  same  otherwise  than 
by  contract,  after  receiving  pn^osals,  as  by 
statute  provided.  The  plalntUt  excepted  to 
the  ruling,  and  appeals. 

2.  It  is  first  contended  by  appellant  that  the 
action  of  the  court  in  dissolving  or  modifying 
the  injunction  was  In  violation  of  section  3402 
of  the  Code,  which  provides;  "Only  one  mo- 
tion to  dissolve  or  modify  an  Injunction  upon 
the  whole  case  shall  be  allowed."  The  argu- 
ment is  that,  as  the  first  injunction  was  grant- 
ed after  notice  and  hearing.  It  was  equlTalent 
to  a  bearing  upon  a  motion  to  dissolve,  and 
the  motion  thereafter  made  to  dissolve  was. 
in  effect,  a  second  motion.  The  claim  is  not 
well  founded.  Thore  was  but  one  motion  to 
dissolve.  Furthermore,  a  second  writ  was 
obtained,  without  any  notice  and  hearing, 
and  the  motion  to  dissolve  was  directed  to  it, 
as  well  as  to  the  Original  writ.  Even  if  ap- 
pellant's contention  was  sound,  he  could  not 
be  heard  to  it  now  for  the  first  time  In 
this  court  No  BDch  question  was  made  be- 
low. 

3.  It  is  said  it  was  error  for  the  court  to 
dissolve  the  Injunctions  when  no  answer  had 
l>een  filed.  We  are  not  called  upon  to  pass 
upon  this  question,  as  this  matter  was  In  no 
way  brought  to  the  attention  of  the  district 
court  We  have  so  often  announced  the  rule 
that  questions  which  have  not  been  broogbt 
to  the  attention  of  the  trial  court,  and  are 
first  argued  here,  cannot  be  considered,  that 
we  need  not  cite  authorities  In  Its  support 
It  Is  a  rule  which  commends  itself  as  fair 
and  Just,  not  only  to  the  trial  court,  but  to 
the  parties.  The  policy  of  the  law  Is  to  af- 
ford the  court  hearing  the  case  an  opportuni- 
ty to  correct  its  errors,  if  any,  without  re- 
sort to  an  appellate  tribunal;  and.  wben  a 
party  to  the  litigation  fails  to  point  out  to 
the  trhU  court  errws  which  he  claims  it  has 
made,  he  must  be  held  to  liave  waived  them. 
Any  other  rule  would  work  a  great  Injustice 
to  the  courts  below,  and  permit  parties  on 
appeal  to  raise  and  discuss  questloos  not 
taken  into  consideration  by  such  courts  In 
the  determination  ot  cases  heard  by  them. 

4.  Several  questions  are  discussed  by  coun- 
seL  We  think  the  determination  of  one  or 
two  of  them  decisive  of  this  appeal.  With- 
out determining  as  to  the  legality  of  the  at- 
tempted addition  of  certain  territory  lying  In 
Jefferson  county  to  tills  independent  school 
district  of  lowavUle,  in  Van  Buren  county, 
and  without  passing  upon  the  legality  of  the 
proceedings  leading  up  to  the  tl«ie  the  tax 
is  claimed  to  have  been  voted,  we  proceed 
to  a  consideration  of  the  quration  which  U 
stated  by  appellant  thus;  "The  gravamen  of 
this  action  is  frauJ  in  the  conduct  of  that 
election,  by  which  it  is  claimed  this  extraor- 
dinary tax  of  ten  mills  on  the  dollar  was  vot- 
ed." We  cannot  review  all  of  the  state- 
ments found  in  the  affidavits  touching  this 
matter.  In  many  respects  they  are  tn  di- 
rect conflict   We  shall  only  undertake  Ut 
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state  the  sabstance  of  the  more  material 
parts  of  them,  and  our  concliuknu  reached 
after  a  careful  conalderatlai  of  the  evidence. 

Flalntlfl  claims,  and  supports  tab  claim  bj 
the  affidavits  vC  84  persons,  who  swear  that 
they  were  present  between  the  hours  of  2 
and  3  o'clock  at  the  place  where  the  defend- 
ants had  called  a  meeting  of  the  electors  of 
the  district  to  rote  upon  the  question  of  lery- 
iag  a  tax  on  the  property  of  said  district  for 
the  purpose  of  erectli^  a  schoolfaouse  ther^n, 
and  on  the  day  provided:  "That  each  and  all 
of  them  were  residents  and  voters  In  said  dis- 
trict; that  all  of  them  In  good  telth  Intended  to 
vote  against  the  levy  of  said  tax;  that  they 
each  asked  and  demanded  the  privilege  erf 
voting  at  said  meeting;  and  that  the  de- 
fendants Bnrdeoi  and  Hayden  (who  constltot- 
ed  a  nmjOTfty  of  said  board  of  directors)  re- 
fused tbem  the  privilege  of  voting,  and  would 
not  permit  them  to  vote;  that  the  polls  were 
not  open  to  receive  votes  until  a  short  time 
before  4  o'clock  p.  m.,  and  were  closed  be- 
fore 4  o'clock  p.  m.;  that  said  defendants 
claimed  affiants  were  too  late,  and  would  not 
ree^ve  their  votes."  Fifteen  affiants  swear 
that,  of  those  who  voted  at  said  meeting, 
eighteen  were  realdenls  of  Jefferson  county, 
residing  in  the  territory  sought  to  be  attached 
to  said  district;  that  each  of  their  votes  was 
challenged  on  the  ground  that  they  did  uot  re- 
side in  said  district;  that  all  of  said  chal- 
lenges were  Ignored;  that  A.  Hlnkle  and  oth- 
en  demanded  of  the  directors  that  the  secre- 
tary of  the  board  register  the  names  of  all 
persons  voting  at  said  election,  but  defend- 
anta  Hayden  and  Burden  would  not  permit 
It  to  be  done;  that  said  directors  replied  that 
they  would  run  It  to  suit  themselves.  That, 
of  all  those  who  did  rote  at  said  meeting,  on- 
ly 12  resided  within  the  district  That  a  mo- 
tion was  made  to  sell  the  old  scboolhouse  and 
material,  and  to  build  a  new  one  on  the  pro- 
posed new  site.  The  vote  was  taken  then 
by  a  rising  vote,  out  in  the  yard;  and,  before 
the  result  of  it  was  announced,  several  per- 
sons came  and  asked  to  be  counted  as  vot- 
ing against  the  propositlm,  whose  votes,  if 
counted,  would  have  defeated  it.  That  Hay- 
den and  Burden  refused  to  count  said  votes, 
and  declared  the  motion  carried.  That  the 
vote  on  the  tax  was  by  ballot  That  all  pres- 
ent  began  preparing  their  ballots.  That 
when  defendants  were  asked  at  what  time 
the  polls  would  be  closed,  the  defendants 
told  them  that  "there  Is  no  imUs  open.*'  Aft- 
erwards, In  response  to  the  same  question, 
they  said  the  polls  would  be  closed  "when- 
ever they  got  ready."  That  after  half  past 
3,  soon  thereafter,  the  defendants  called  out, 
"The  polls  are  now  open!"  At  this  time  the 
defendants  were  surroundled  by  men  and 
women  favorable  to  the  tax,  and,  when  their 
ballots  had  been  cast  one  of  defendants  ask- 
ed If  everybody  had  voted,  and  at  once  declar- 
ed the  polls  closed.  Not  more  than  10  or  15 
minutes  had  expired  since  the  first  vote  was 
cast.   Those  present  who  desired  to  vote 


against  the  tax  asked  to  be  permitted  to 
vote,  but  were  told  that  It  was  too  late,  that 
the  polls  were  ckMed.  Other  voters  came 
ai^  derired  to  vote  against  the  tax,  and  were 
not  permitted  to  vote,  and  defendants  at 
(mce  began  counting  the  votes.  That  soon 
thereafter  the  meeting  broke  up  in  a  general 
flght  There  is  other  evidence  to  the  effect 
that,  when  the  votes  were  counted,  there  were 
42  ballots  in  the  hat,  and  that,  as  that  was 
more  ballots  than  there  were  persons  who 
voted,  the  defendants  so  fixed  the  record  as 
to  show  that  only  31  persons  had  voted.  Al- 
so, that  the  proposition  to  sell  ttie  old  school- 
house  was  in  fact  defeated.  The  defendants 
claim,  and  supported  their  claim  by  the  af- 
fidavits of  4  persons,  that  the  disorderly  con- 
duct arose  from  the  ftct  that  persons  voted 
on  the  first  prc^msitlcm  who  were  not  le^ 
voters.  They  give  the  names  of  8  of  said 
persons,  who  they  claim  are  biduded  In  the 
84  counted  by  plaintiff  as  opposed  to  the  tax; 
that  plaintiff  attempted  to  intimidate  a  legal 
voter,  as  they  are  Informed.  The  two  de< 
fendant  directors  swear  that  on  this  last  bal- 
lot not  a  vote  was  refused,  and  no  one  made 
an  effort  to  vote  after  the  last  ballot  had  been 
cast;  that  they  were  advised  fliat  It  vras  the 
purpose  of  plaintiff  and  those  he  could  In- 
fiuence  to  break  up  the  meeting;  that  be  in- 
cited disorder,  and  threatened  to  make  up  a 
mob  and  take  the  ballots;  and  that  a  majori- 
ty of  the  resldente  of  said  district  favor  the 
action  taken  at  said  meeting.  Eleven  per- 
sons swear  that  the  ballot  was  begun  at 
about  S  minutes  after  3  o'clock  p.  m.,  and  the 
polls  held  open  until  after  4  o'clock  p.  m.,  and 
all  electors  bad  full  opportunity  to  vote.  The 
same  parties  and  two  others  swear  that  no 
vote  was  refused  either  during  the  meeting 
or  after  It  was  adjourned.  Pour  of  the  per- 
sons who  had  already  made  affldavita  swear 
that,  so  far  as  they  knew,  there  were  not 
34  persons  at  said  meeting  who  were  oppos- 
ed to  the  action  taken;  thAt  no  vote  was  cast 
against  the  tax  proposition,  and  that  ample 
time  was  given  all  persons  to  vote  who  de- 
sired to  do  so;  that  some  persons  came  after 
the  meeting  had  adjourned.  From  other  evi- 
dence It  Is  made  clear  that  there  were  34  le- 
gal voters  present  at  the  meeting  who  were 
opposed  to  the  levy  of  the  tax. 

We  have  recited  the  main  facts  as  shown 
by  th^  affidavits  used  In  the  hearing.  We  do 
uot  see  how  one  can  read  this  record  without 
coming  to  the  conclusion  that  this  so-called 
"meeting"  was  a  delusion  and  a  farce.  The 
evidence,  we  think,  preponderates  largely  In 
favor  of  appellant's-  claim,  and  establishes 
these  facts:  (1)  That  there  was  a  studied  at- 
tempt which  was  successfully  carried  Into 
execution,  to  permit  no  votes  to  be  cast  which 
were  opposed  to  the  levy  of  the  tax;  (2)  that 
more  legal  voters  were  present,  and  seeking 
to  vote,  and  refused  that  privilege,  than  there 
were  votes  In  fact  cast;  (3)  that  had  8U(5h 
legal  voters  been  permitted  to  vote,  the  tax 
would  have  been  defeated;  ^).that  the  polls 
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were  not  kept  open  more  than  15  mlnntes, 
and  that  none  ol  these  persona  who  were  op- 
posed to  the  levy  of  the  tax  had  a  fair  oppor- 
tunity to  rote. 

It  Is  piOTided  In  Code,  I  1789.  that  no  dis- 
trict, townslilp,  or  snbJlatrlct  meeting  shall 
<«gaiilae  earlier  than  9  o'clock  a.  m.,  or  ad- 
Joiun  before  12  o'doch  m.;  and,  in  all  bide- 
pendent  districts  having  a  population  of  300 
and  upward,  tlK  voOs  shall  remain  open  from 
12  o'doclL  m.  to  7  o'ctock  p.  m.  By  Acts  IStb 
Gen.  Asaem.  c.  8,  $  6,  which  relates  to  inde- 
pendoit  districts,  it  la  provided  that  the  polls 
sh^  be  <^>en  from  9  o'clock  a.  m.  to  0 
o'dock  p.  m.  It  be  claimed  that  the  sec- 
tion last  above  referred  to  was  not  intended 
to  apply  to  special  elections,  like  that  bad  In 
this  case.  It  is  not  essential  that  we  deter- 
mine that  question,  as,  In  any  event,  the  law 
cmtemplates  that  a  reasonable  time  and  op- 
portunity will  be  afforded  electors  In  which 
to  cast  their  votes. 

It  is  conceded  that  this  independent  district 
has  a  population  of  less  tiian  SCO  people.  Ap- 
pdlees  urge  that  1,000  pe<q;da  could  vote  with- 
in 16  minutes.  It  is  a  sufficient  answer  to 
aach  a  claim  to  say  that  In  this  instance  only 
81  voted,  and  man  than  that  number  of  legal 
votera  were  arbitrarily,  and  without  sem- 
blance of  law  or  Justice,  deprived  of  their 
rights,  and  that  in  a  case  when  the  result,  if 
It  stands,  will  burden  their  property  with  a 
tax.  It  Is  awarent  that  these  defendant  di- 
rectors, Bnrdea  and  Hayden,  were  determine 
ed  to  have  this  tax  levied;  and.  to  accom- 
plish that  end  with  certainly,  they  conoelved 
and  executed  a  scheme  wherein  34  persons 
vere  disfranchised.  Their  acts  can  find  no 
BuppcHt  either  in  reason  or  authority.  The 
refusal,  under  the  circumstances  disclosed  In 
this  record,  to  receive  votes,  cannot  be  char- 
acterised as  other  than  a  gi-oss  abuse  of  their 
powersr-an  utter  disr^iard  of  the  rights  of 
electors,  which  no  court  should  sanction.  As 
was  said  In  State  v.  Wollem,  37  Iowa,  131: 
"That  fair  play  and  the  franknera  ai^  lib- 
erally which  the  law  intends  shall  character- 
ise such  meetings  and  elections  were  violated. 
Only  twty  minutes,  when  the  law  contem- 
plates three  hours,  for  such  a  meeting  and 
election,  when  It  was  very  apparent  that  all 
the  electors  had  not  voted,  savors  too  much  of 
the  factional  partisan  caucuses  to  justly  ju- 
dicial uinction."  See,  also,  Id.,  39  Iowa.  380. 
Such  meetings  should  be  conducted  fairly, 
and  with  due  regard  to  the  rights  of  all  those 
entitled  to  participate  therein.  Holding  the 
polls  open  tor  only  15  minutes,  and  refusing 
to  permit  electors  to  vote,  and  closing  the 
polls  before  they  could  vote,  are  acts  which 
merit  the  condemnation  of  every  good  citizen. 
Such  an  election  la  one  only  In  name,  and  re- 
sults in  imposing  burdens  on  the  taxpayer 
without  affording  him  the  opportunity  guar- 
antied by  law  to  all  legal  and  qualUied  elect- 
ors of  giving  effect  to  their  opinions. 

Q.  It  is  said  by  appellees  tbat  plaintiffs 
remedy  was  to  appeal  to  the  county  superin^ 


tendent  The  contmtlim  does  not  seem  to  ba 
seriously  urged,  and,  Indeed,  It  is  Ineoncriv- 
able  how  it  could  be.  In  face  of  the  facts  dis- 
closed by  this  record.  Perkins  v.  Board  of 
Directors,  50  Iowa,  478;  9  N.  W.  356.  Thespc- 
tlon  ot  the  Cf>de  r^ed  upon  reads:  "Any  per- 
son aggrieved  by  any  deddon  or  order  of  the 
district  board  of  directors.  In  nutter  ot  law  or 
of  fac^  may,  within  tUrty  daya  after  the  ren- 
dition ot  such  decision, «  the  making  of  such 
order,  i^ipeal  therefrom  to  the  county  siqierlo- 
tendent  of  the  proper  county.**  Oode^  S  1829. 
The  matter  iH«saited  In  this  case  Is  not  socfa 
a  decision  or  (»der  as  is  omten^^ted  by  the 
statute.  If,  in  auch  case,  one  was  compelled 
to  aniieal  to  the  county  superintendent,  the 
wrong  Bouj^t  to  be  prevented  would  always 
be  accomplished,  and  a  party  wonkl  be  prac- 
tically remediless.  Hms  Is  Involved,  not  a 
matter  of  dlacretlCHi,  but  of  power,  uudtf  the 
law,  and  of  fraud  practiced,  wh«eby  a  tax  is 
voted  which  will  becoBoe  a  charge  upon  the 
taxpayers*  pn^erty.  Sur^,  sucb  a  case  is 
not  within  the  sfdrlt  or  letba  <it  the  statute 
relied  upon.  We  are  satisfied  that  the  team- 
ed district  court  exceeded  Its  discretkm  In 
dissolving  or  modifying  the  Injunctions.  They 
should  have  been  continued  until  a  foU  bear- 
ing of  the  case  could  be  had  on  its  medta. 
Reversed. 


LEACH  V.  FUNK. 
(Sopreme  Court  of  Iowa.    AikH  0,  1896.) 

NbOOTUBLB  iHSTROHBItTa  —  IlCDOBSBI  tfTBa  Ma- 

TDRITT— FORQBKT  BT  INDORSER  OF 
SiMILAB  NOTB. 

Ad  lodonee  of  a  note  after  maturity, 
whose  indorser,  before  trRnsfer  of  the  note, 
forged  a  Bimilar  note,  which  was  negotiatsd  by 
him,  and  paid  by  the  maker  of  the  geuoine  note 
without  notice  that  it  was  not  the  genoine  note, 
cannot  recover  from  the  malcer. 

Appeal  from  district  conrt,  Dallas  county; 
A.  W.  Wilkinson.  Judge. 

Action  at  law  to  recover  the  amount  ap- 
pearing to  be  due  on  a  promissory  note.  An 
answer  to  the  pet1tl<m  was  filed;  a  demurrer 
thereto  was  sustained;  and,  the  defendant 
refusing  to  plead  farther,  judgment  was  ren- 
dered in  favor  of  the  plaintiff  for  tbe  amount 
of  the  note  and  coata.  nie  defendant  ap- 
peals. Reversed. 

Albrook  &  Londy  and  Robt  S.  Bare,  fur 
appellant  White  &  Clarke,  for  appellee^ 

ROBINSON,  J.  The  peUthm  alleges  tbat 
on  the  2Sth  day  of  February,  1890,  the  de- 
fendant mode  to  G(q;ieland  &  Holder  his  pronk- 
Issory  note  In  writing;  that  subsequently  the 
payee  indtu'sed  the  note  in  blsnk,  and  trans- 
ferred It  to  Fry  OopeUnd;  that  thereafter  iw 
guarantied  and  transferred  it  to  the  plain- 
tiff, by  writing  on  the  back  thereof  tbe  fol- 
lowing: "For  value  received,  I  hereby  jpiar- 
anty  tbe  paym«it  of  the  within  note  at  ma- 
turity, or  any  time  th«eafter,  with  Interest 
at  8  per  cent  per  anniun  until  paid,  walvloc 
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demand,  notice  of  nonpayment,  and  protest. 
Pry  Copeland."  The  petition  alleges  that  the 
plaintiff  ifl  the  owner  of  the  note,  and  that 
It  Is  wholly  unpaid.  A  copy  ctf  the  note  la 
set  out,  and  shows  that  the  note  purports  to 
have  been  signed  by  the  defendant;  that  It 
Is  for  the  sum  of  $206.06,  with  Interevt  at 
the  rate  of  S  per  cent  per  annum;  and  that 
It  was  due  on  the  1st  day  of  Hay,  1891. 
Judgment  for  the  amonnt  of  the  note  Is  de- 
manded. 

The  answer  admits  that  the  defendant,  on 
the  25th  day  of  Fenrnary,  1890,  made  In 
tRvoT  of  Copeland  A  Hcdder  a  note  such  as 
Is  set  out  In  the  petition,  but  avers  that  on 
the  11th  day  of  Morember,  1892,  there  was 
presented  to  him  a  note-  of  the  same  char- 
acter and  description.  Indorsed  "Copeland  ft 
Holder"  In  the  handwriting  of  Fry  Copeland, 
the  plalntifTs  assignor,  and  thatjtbe  defend- 
ant, believing  the  note  to  be  g^ulne,  and 
reljing  upon  the  good  faith  of  Copeland  In  In- 
dorsing It,  paid  it  In  fall  to  the  holder  there- 
ot,  the  First  National  Bank  of  Iowa  Falls, 
Iowa.  The  answer  further  alleges  that  the 
defendant  is  unable  to  state  whether  the 
note  thus  paid  or  that  in  salt  is  the  one 
which  he  actnaUy  made,  but  avers  tbat  one 
of  them  is  a  forgery,  and  that,  If  the  one  In 
suit  Is  genuine,  It  was  fully  paid  November 
11,  1892,  In  paying  the  note  Indorsed  by  the 
plaintiff's  assignor  in  the  firm  name  of  Cope- 
land &  H<dder;  that  Fry  Copeland,  by  that 
Indorsement,  gave  credence  to  the  note,  and, 
by  that  act  and  the  receiving  of  the  pro- 
ceeds of  the  defendant's  payment,  was  paid 
In  full  for  the  note  defendant  made,  and  the 
note  In  salt.  If  genuine,  wad  folly  paid  be- 
fore It  was  transferred  to  the  plaintiff;  and 
that  It  was  so  transferred  long  after  it  was 
due.    The  answer  further  avers  that  Cope- 
land, after  having  Indorsed  the  note  paid  to 
the  Iowa  Falls  Bank  as  stated,  placed  It  up- 
on the  market,  and  received  the  benefit  of 
the  proceeds  thereof;    that  the  defendant 
"now  says  that  he  believee  the  said  note  to 
be  a  forgery,  and  that  the  same  was  a  for- 
gery, and  be  Is  entitled  to  and  does  plead  the 
said  amount  thus  paid  as  an  offset  and  a 
counterclaim  against  plaintiffs  cause  of  ac- 
tion," with  Interest  from  the  date  of  pay- 
ment. The  answer  denies  tbat  the  plaintiff  Is 
a  bold«  of  the  note  in  suit  In  good  faith, 
denies  that  he  has  any  Interest  In  It,  and 
avers  that  the  action  Is  brought  In  the  In- 
terest of  Copeland.  In  an  amendment  to  the 
answer.  It  Is  averred  that  Copeland,  by  in- 
dorsing the  two  notes  and  placing  them  up- 
on "the  market,  when  the  defendant  had  In 
fact  made  but  one,  perpetrated  a  fraud  upon 
binr;  that,  if  the  note  paid  was  a  forgery.  It 
was  so  cunningly  forged  tbat  the  defendant 
waa  deceived,  and,  in  connection  with  the 
fact  that  it  had  been  indorsed,  believed  that 
it  was  his  genuine  note,  and  paid  It  without 
knowledge  of  the  wrongful  acts  of  Copeland, 
and  without  knowing  that  the  note  was  a 
v.66N,w.no.lO— 49 


foi^ery;  that  by  reascm  oi  the  facts  stated 
Copeland  would  be  estopped  to  recover  on 
the  note  in  salt;  and  that  die  plaintiff  Is  also 
estopped  to  recover  thereon.  TtiB  demurrer 
ts  founded  upon  numerous  grounda,  which 
need  not  be  set  out  at  length. 

1.  It  is  thu  well-settled  rale,  not  disputed 
in  this  case,  that  a  promissory  note  trans- 
ferred after  maturity  is  subject  in  the  hands 
«t  tiie  assignee  to  all  the  defenses  which 
were  available  against  it  before  the  assign- 
ment was  made.  Tied.  Com.  Paper,  S  295. 
Section  2546  of  the  Code  provides  that,  "in 
case  of  the  assignment  of  a  thing  in  action, 
the  action  by  the  assignee  shall  be  without 
prejudice  to  any  counterclaim,  defense,  or 
cause  of  action  whether  matured  or  not,  if 
matured  when  plead,  existing  In  favor  of  the 
defendant  and  against  the  assignor  before 
notice  of  the  assignment;  but  this  section 
shall  not  apply  to  negotiable  Instruments 
transferred  in  good  faith  and  upon  valuable 
consideration  before  due."  Promissory  notes 
cease  to  be  negotiable  when  not  paid  at  ma- 
turity, and  then  fall  within  the  provisions  of 
the  section  quoted.  Downing  v.  Gitwoo.  53 
Iowa,  517,  6  N.  W.  699.  The  demaner  In 
this  case  admits  the  allegations  of  the  an- 
swer to  the  effect  that  the  defendant  paid  to 
the  Iowa  Falls  Bank  the  amount  appearing 
to  be  dae  on  the  note  wblcb  it  held,  under 
the  belief  tbat  he  had  given  It,  and  that  such 
payment  was  made  before  the  note  in  suit 
was  transferred  to  the  plaintiff.  TherefOTe, 
If  the  facts  pleaded  would  have  constituted  a 
defense  to  that  note  In  the  hands  of  Cope- 
land, they  are  sufQcient  as  a  defense  In  this 
action.  It  appears  from  the  pleadings  tbat 
the  defendant  made  but  one  note  like  that  In 
controversy;  that  a  similar  one  was  forged, 
and  both  were  Indorsed  by  Copeland,  and  the 
forged  one  was  treated  by  him  as  genuine; 
that  the  defendant  paid  one  of  them  with  the 
b^ef  that  It  was  the  one  he  bad  made;  and 
that  Copeland  received  the  proceeds  of  the 
payment  so  made  with  knowledge,  neces- 
sarily, of  the  belief  and  purpose  of  the  de- 
fendant In  making  It  If  Copeland  then 
owned  both  notes,  he  received  the  money 
charged  with  the  duty  to  apply  It,  paying  the 
note  which  the  defendant  had  In  fact  given; 
and,  as  between  them,  the  money  received 
operated  as  a  payment  Of  it.  The  subsequent 
assignment  of  the  genuine  note  would  not 
have  transferred  any  right  of  action  against 
the  defendant,  and  no  liability  on  his  part 
for  the  foiled  note  ever  existed.  If  the  aver^ 
ments  of  the  answer  are  true,  It  follows  that  ' 
the  plaintiff  has  no  meritorious  cause  of  ac- 
tion against  the  defendant. 

2.  The  appellee  criticises  the  answer,  and 
claims  that  It  does  not  set  out  facta  which 
show  that  either  of  the  notes  In  question 
was  forged,  and  tbat  averments  which  are 
claimed  to  have  tbat  effect  merely  plead  con- 
clusions of  fact.  It  must  be  admitted  that 
the  answer  is  not  well  drawn,  and  it  may  be 
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that  It  mlgbt  fauve  been  socceasfully  assailed 
by  motion.  The  defendant  states  In  one  part 
of  It  that  he  Is  unable  to  state  whether  the 
note  he  paid  or  the  one  In  snlt  was  the  one 
he  actually  gave,  and  In  another  part  he 
states  that  the  one  he  paid  was  forged,  and 
there  Is  serious  lack  of  deflntteness  In  differ- 
ent portions  of  the  answer.  But,  taken  as  a 
whole.  It  shows  that  6ns  of  the  two  notes  in 
question  was  ft>i;ged;  that  the  amount  due 
on  the  genuine  one  was  paid  by  the  defend- 
ant tn  good  faith,  after  It  was  due,  to  Cope- 
land;  and  that  be  subsequently  transferred 
the  note  In  suit  to  the  plaintiff.  If  those  are 
the  facts,  they  are  controlling,  and  show  that 
the  plaintiff  Is  not  entitled  to  recorer.  Tbe 
judgment  (tf  the  district  court  Is  reverBed. 


OOODRICH  T.  BURLINGTON,  G.  R.  &  N. 
RY.  CO. 

(Sapreme  Court  of  Iowa.    April  9,  1896.) 
Railroad  Companies— Cbomino  Tkaoks— Niqu- 

OSNCS— DufAQBt. 

1.  A  person,  la  .^rosrins  the  tracks  of  a  rail- 
way company  laid  upon  a  street,  is  not  required 
to  nae  "eitraordinary"  care,  but  only  such  care 
as  ordinarily  carefoi  and  prudent  persons  would 
have  exerdaed  under  the  circumstances. 

2.  In  an  action  by  a  father  for  iajurles  to 
his  minor  son,  not  wholly  disabliog  him,  an  in- 
strnction  fixing  tlie  measure  of  damages  at  the 
value  of  his  serrices  during  his  minority,  instead 
of  the  "lessened  Talue,"  Is  erroneous. 

Appeal  from  superior  court  of  Cedar  Rapids; 
T.  M.  Glberson,  Judge.  ^ 

Action  to  recover  damages  for  personal 
Injuries  sustained  by  plaintiff's  minor  son, 
Oarfleld  Goodrich,  alleged  to  have  been 
caused  without  fault  or  negligence  on  the 
part  of  said  minor,  and  because  of  certain 
specified  acts  of  negligence  on  tbe  part  of 
the  defendant  Defendant  answered,  deny- 
ing generally,  and  the  case  was  tried  to  a 
jiny,  and  verdict  and  Judgment  rendered  Cor 
the  plaintiff  for  ¥l,76a.6a.  Defendant  ap- 
peals. Reversed. 

Preston,  Wheeler  &  Mofflt  and  S.  K.  Tr&cy, 
for  appellant.  Rlckel  &  Crocker,  for  appel- 
lee. 

GIVEN,  J.  1.  On  July  11,  1894,  the  plain- 
tiff's son,  then  aged  14,  when  crossing  one 
of  the  defendant's  tracks  in  its  switch  yard 
in  Fourth  street,  In  the  city  of  Cedar  Rapids, 
caught  bis  left  foot  betwe«A  one  of  the  rails 
and  a  trnard  rail,  and,  before  he  could  extri- 
cate bis  foot  he  was  run  over  by  cars  being 
moved  upon  the  track,  and  li^ured.  Tbe 
issues  In  dispute  are  whether  tbe  defendant 
was  guilty  of  negUgenee  aa  charged,  wheth- 
er tbe  son  was  guilty  of  negligence  con- 
tributing to  his  Injury,  and  the  amount  of 
damages,  if  any,  to  be  allowed. 

Tbe  court  Instructed  that  plaintiff's  son 
had  a  rie^t  to  use  Fourth  street,  where  tbe 
accident  occurred,  "at  all  reaaonaUe  and 


proper  times,  and  In  a  reasonable  and  prop* 
er  manner,  and  bad  a  right  to  cross  the 
tracks  of  tbe  defendant's  road  at  any  point 
along  said  street  while  using  ordinary  care 
in  so  doing."  Appellant  contends  that,  in 
going  upcH)  the  tmcks  when  be  did.  tbe 
plaintiffs  son  was  bound  to  exercise  extraor- 
dlnary.  care  to  avoid  Injury,  and  that  thia 
instruction  Is  moneous  In  boldins  him  to 
tbe  exercise  of  ordinary  care  only.  In  a 
previous  paragrapb,  the  court  Instructed  as 
follows:  "And  In  relation  to  the  care  re- 
quired of  each  party,  yon  will  only  hold 
them  to  the  racerclse  of  ordinary  care,  which 
consists  in  dolus  everything  which  a  person 
of  ordinary  care  and  dlllg^ce  would  do,  and 
(nnlttlng  to  do  everything  which  a  peraon  of 
like  care  and  diligence  would  omit  Or- 
dinary care,  however,  is  no  fixed  and  un- 
alterable s^dard  of  care,  bat  Is  to  be  de- 
termined by  the  facto  in  each  partlfnilar 
case,  and  may  be  in  proportion  to  the  char- 
acter of  the  act  to  be  done,  and  the  mag- 
nitude and  extent  ot  the  Injury  which  may 
result  from  the  want  of  prop&e  prudence." 
In  going  wh^  he  did,  plalntUTs  man  was 
bound  to  exercise  greater  care  than  In  g<^ng 
into  a  leaa  dangerous  place;  be  was  bound 
to  exerctee  tbe  care  that  ordinarily  careful, 
pnid«it  persons  would  have  exercised  under 
tbe  same  circumstances.  What  would  be 
ordinary  care  under  one  state  of  circum- 
stances might  not  be  under  another,  but  sclU 
ordinary  care  Is  what  Is  required  under 
either.  Appelant  quotes  from  HcAlUster  v. 
Railway  Co.,  64  Iowa,  898^  20  N.  W.  4S& 
to  the  effect  that  it  Is  negligence  to  tralk  up- 
on tbe  track  of  a  railroad,  whether  bt  the 
street  or  open  fltfd,  exc^t  at  crossings,  and 
tiiat  "no  prudent  man  would  ezpoee  hlmsdf 
on  that  part  of  the  rmd  without  .^e^ing  a 
constant  and  vigilant  watch  for  the  ap- 
proach of  trains."  In  addition,  it  la  said: 
'If  a  party  will  not  execdse  ordinary  care 
for  his  personal  safety,  be  ought  to  bear  the 
consequences  that  may  eoatm."  TtdB  case 
suataius  the  rule  given  In  the  Instruction. 
Appelant  also  (dtes  Richards  v.  Railway 
Co..  81  Iowa,  432,  47  N.  W.  63,  holding  that 
"It  is  tbe  duty  ot  a  person  who  voluntarily 
exposes  himself  on  a  raOway  tnudc  to  dan- 
ger from  moving  cars  to  be  constantly  on 
tbe  alert  to  discover  and  avoid  danger." 
To  be  other  than  constantly  on  tbe  alert 
under  such  circumstances  would  not  be  or- 
dinary care.  In  tbe  second  instruction  ask- 
ed by  tbe  appellant  we  find  this  language: 
"And  In  this  caae*  If  you  find  from  tbe  evi- 
dence that  the  locality  of  the  accident  was 
at  a  place  which  was  dangerous  by  reason 
of  the  use  of  cars  and  Tehlelea  on  numerous 
tracks  In  said  street,  then  greater  care 
should  be  required  to  be  used  by  all  parties 
as  and  for  ordinary  care  than  would  be  re- 
quired at  a  less  dangmus  place."  The  In- 
struction given  Is  In  harmony  with  that 
asked,  and  there  was  no  error  In  giving  It 
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2.  Appellant  comptaliu  In  a  general  way 
tbat  the  lustrnrtlons  g:lven,  except  the  ser- 
enth,  '^re  too  vague  and  lack  expUcItneaa," 
and,  in  a  like  manner,  complaliu  of  the  re- 
fusal to  give  the  fifth,  sixth,  seventh,  elghtti, 
ninth,  tenth,  and  eleventh  loBtmctlons  asked 
b7  the  defendant  Appellant  contends  that 
It  Is  the  light  of  each  party  to  have  the 
Jury  Instmcted  upon  the  law  of  the  case 
clearly,  pointedly,  and  specifically.  This,  we 
think,  was  done  In  this  case.  The  court  laid 
down  spedflcally  the  law  as  It  was  held  to 
be  the  court  upon  material  Issues  In- 
volved. As  to  the  Instructions  refused,  we 
think  the  law.  so  far  as  therein  correctly 
oqpressed,  Is  suflldently  stated  In  the  In- 
stmctlonB  given,  except  In  one  Instance. 
Upon  the  measure  of  damage,  the  court  In- 
structed aa  follows:  "In  determining  the 
amount  of  damages,  if  any,  which  you  may 
allow  plaintiff,  you  should  take  into  con- 
sideration the  value  of  the  sorlcea  of  plaln- 
tltTa  minor  aon  during  his  minority,  and  ex- 
penses for  which  the  plaintiff  became  liable 
or  had  paid  for  medical  attendance  or  nurs- 
ing, to  the  extent  of  the  reasonable  value 
thereof,  aa  la  shown  by  the  evidence."  Ap- 
pellant aaked  an  Instruction  as  follows 
which  was  refused:  "(13)  If  yon  find  that 
the  plaintiff  Is  entitled  to  recover,  the  dam- 
ages are  the  lessened  pecuniary  value  of  the 
child's  earnings  during  his  minority,  and 
the  value  of  expenses  and  nursing,  if  any, 
shown  1^  the  evidence."  The  instruction 
given  allows  "the  value  of  the  services  of 
the  plalntilTs  minor  aon  during  his  minori- 
ty," while  that  aaked  allows  "the  lessened 
pecuniary  value  of  the  child's  earnings  dur- 
ing his  minority."  The  evidence  shows  that, 
as  a  result  of  the  Injury,  Garfield  Good- 
rich's left  foot  wae  amputated  above .  the 
ankle.  He  testifies  that  he  was  laid  up  three 
or  four  weeks,  and  then  commenced  to  get 
around  home.  It  does  not  appear  tbat  he 
suffered  any  other  p^manent  disability 
than  that  which  results  from  the  loss  of 
bis  foot,  which,  surely,  will  not  totally  dis- 
able blm  during  the  years  of  his  minority; 
yet  the  measure  of  damage  given  by  the 
conrt  allows  to  the  plaintiff  compeneaUon 
for  the  serrlcea  of  hU  son  as  though  he 
would  be  totally  disabled  during  minority. 
This,  we  think,  was  error  prejudicial  to  the 
defendant 

3.  Api>ellant  moved  for  a  verdict,  upon 
the  grounds  that  It  was  not  proven  that  the 
defendant  was  negligent  as  charged,  and 
that  It  did  appear  that  Garfield  Goodrich 
was  guilty  of  contributory  negligence,  and 
now  complains  of  the  overruling  of  said  mo- 
tion. To  consider  theee  questions  Involves 
an  examination  and  discussion  of  the  evi- 
dence. As,  for  the  error  pointed  out  the 
Judgment  of  the  district  court  must  be  re- 
versed, and  as  a  retrial  may  follow,  we  for- 
bear from  any  discussion  of  the  evidence 
upon  the  qnestlona  of  negligence.  Reversed. 


RUSSELL  et  ai.  t.  DISTRICT  TP.  OF 

CLEVELAND  et  al. 
(Supreme  Court  of  Iowa.    April  9.  18&6.) 

School  Distriots— Subuistbict  ly  Two  Tows- 
BBiFS— ErraoT  or  Codb. 
Code,  I  1713.  hr  which  it  was  enacted 
that  each  dvil  township  and  each  independent 

Bchool  district  theretofore  oreanized  should  con- 
stitute a  school  district,  had  the  effect  of  dividing 
subdistricta  then  extendioE  across  township  Hues, 
except  those  bo  orgaatzed  oecause  of  natural  ob- 
stacles, under  Acts  1^.  c  143,  §  16,  which 
proTision  was  retained  as  section  1787  of  the 
Code. 

Appeal  from  district  court,  Davis  county; 
H.  C.  Traverse,  Judge. 

Action  in  equity  to  restrain  the  building  of 
a  Bchoolhouae.  From  an  order  of  the  district 
court  grantliv  a  temporary  injunction  aa 
prayed,  the  defendanta  appeaL  Affirmed. 

Ellsworth  Romlnger  and  John  F.  Scarbor* 
ough.  fw  appellants.  Elchelberger  &  Tay- 
lor, for  appellees. 

ROBINSON.  J.  The  order  In  ccmtroversy 
Is  based  on  facts  shown  by  Uie  pleadings 
and  affidavits,  which  are  substantially  aa  fol- 
lows: In  the  year  1855  a  subdistrifit  was 
organized,  by  due  authority,  which  Included 
territory  in  Bloomfield  (now  Cleveland)  town- 
ship and  in  DrakeviUe  township,  In  Davis 
county.  The  territory  thus  organized  la 
known  In  the  record  as  "Subdlstrict  Number 
One  in  the  District  Township  of  Cleveland, 
Davis  County,  Iowa."  A  achoolhouse  was 
erected  In  the  subdlstrict  during  the  year  in 
wlilch  U  was  organized,  on  a  site  In  Bloom- 
field  township.  Two  years  later  the  school- 
house  was  moved  to  a  new  site  in  the  same 
township.  In  the  year  1870  that  building 
was  sold  and  removed,  and  a  new  school- 
house  erected  on  the  same  site,  and  Is  still 
In  use.  At  a  meeting  of  the  electors  of  the 
subdlstrict  held  on  the  first  Monday  of  March 
in  the  year  1893.  It  was  voted  to  raise  the 
sum  of  $400  on  the  taxable  property  of  the 
district  for  the  purpose  of  building  a  new 
schoolhouse.  That  action  was  not  certified 
to  the  district  township  meeting,  nor  was  It 
ratified,  or  any  tax  voted  by  that  meeting; 
but  the  board  of  directors  of  the  district 
township  has  taken  action  preliminary  to  the 
erection  of  a  schoolhouse  In  the  subdlstrict, 
to  cost  not  more  than  $400,  and  has  adver- 
tised for  bids.  This  action  is  brought  to  re- 
strain the  board  from  opening  bids,  and  from 
building  a  schoolhouse.  The  plaintiffs  claim 
tbat  section  1713  of  the  Code  had  the  effect 
to  divide  the  subdlstrict  and  separate  from 
it  all  the  territory  in  the  township  of  Dmke- 
vllle;  that,  notwithstanding  that  fact  elect- 
ors of  that  township  participated  In  the  sub- 
district  meeting  specified;  and  that  in  con- 
sequence the  action  taken  was  illegal.  The 
trial  court  found  this  claim  to  be  well  found- 
ed. On  a  formw  submission  of  this  cause  an 
opinion  was  filed  which  reversed  that  order, 
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trat  a  petition  for  a  rehearing  was  filed  and 
SMtalned,  and  the  cause  la  again  submitted 
for  our  determloalion.  62  N.'W.  G61. 

Sereral  questions  are  raised  by  the  plead- 
ings, but  only  one  is  presented  by  the  argu- 
ments, and  that  la  stated  by  the  appellant  to 
be  "whetbOT  a  district  formed  of  parts  of  two 
dIvU  townships  is  valid,  since  the  enactm^it 
of  the  Code,  where  such  district  was  not  so 
formed  because  ftf  natural  obstacles."  It  Is 
admitted  that  the  subdistrlct  was  legal  when 
organized,  and  we  are  required  to  determine 
the  etCect  upon  It  ot  the  «uictment  of  the 
Code.  Section  1713  of  the  Code  Is  as  follows: 
"Each  civil  township  now  or  hereafter  or- 
ganized, and  each  Independent  school  district 
organized  as  such  prior  to  the  taking  effect 
of  this  Code,  is  hereby  declared  a  school  dis- 
trict for  an  the  purposes  of  this  chapter,  sub- 
ject to  the  provisions  hereinafter  made," 
Among  the  provisions  referred  to  Is  that  cm- 
talned  In  section  1707,  fOr  attaching  terrl^ 
tory  of  one  township  to  that  of  another,  for 
school  purposes,  "in  cases  where,  by  reason 
of  streams  or  other  natural  obstacles,  any 
porUm  of  the  inhabitants,  of  any  schotd  dis- 
trict can  not,  In  the  opinlcm  of  the  county 
8iq>erintendent,  with  reasonable  facility  en- 
Joy  the  advantages  of  any  school  In  their 
township."  The  original  of  that  provlaion  la 
found  in  section  16  of  chapter  143  of  the 
Acts  ftf  186^  and  it  was  said  In  Hancock  v. 
I>lstrict  Tp.  of  Feny.  78  Iowa,  550,  43  N.  W. 
527,  tint  the  Code  of  1873  was  not  designed 
to  affect  the  territory  of  districts  <x  snbdls- 
tricts  formed  fran  territory  situated  in  differ^ 
ent  dvU  townships,  as  cmtemplated  by  that 
provision.  See,alsokI>l8trictTp.oC  Magnolia  v. 
Indq>«ident  Dlst  (tf  Boyer,  80  Iowa, 495, 45  N. 
W.  907.  But  It  is  not  cUUmed  that  it  has  any 
^pUcatloa  to  the  subdlvIskNit  In  oontiovany. 
It  was  Bald  In  Dtotrict  Tp.  ot  Union  v.  Inde- 
poident  DIat  of  Greene,  41  Iowa,  32,  that 
the  Bcbool  law  'V;ontemplates  that  school  dis- 
tricts shall  coincide  in  boundary  with  the 
civil  townships.  •  •  •  only  reception 
which  we  are  aware  of,  to  this  requirement, 
la  created  by  section  1797  of  the  Code,"  set- 
ting out  the  provisions  to  whICh  we  have  al- 
ready referred.  In  Lai^  v.  District  Tp.  of 
Washington,  S3  Iowa,  008,  6  N.  W.  1,  It  was 
said  that  the  revision  of  the  school  lawn 
made  1^  the  Code  had  the  effect  to  repeal  qJl 
provisions  not  therein  contained,  and  that 
"there  Is  now  no  provMon  exempting  sub- 
districts  from  the  requirement  that  they  shall 
be  cotermlnus  with  the  district  township, 
except  that  contained  in  section  16,  c.  143, 
Laws  1866  (section  1797  of  the  Code)."  That 
case  is  In  point,  and  the  language  quoted  Is 
applicable  to  this  case.  The  appellants  have 
not  called  our  attention  to  any  provlsttm  <rf 
the  law  which  makes  this  case  an  exceptiaa 
to  the  genend  rule  which  sectlmi  1713  was 
designed  to  establish.  The  case  of  Hancock 
V.  District  Tp.  of  Perry,  supra.  Is  relied  ush 
«n  as  sustaining  a  contrary  conclusion,  but  It 


does  not  It  n^ed  to  the  effect  tbe  Code 
had  on  subdistricts  of  the  character  contem- 
plated by  section  1797,  and  what  was  said 
In  the  opinbm  had  reference  to  districts  and 
Bubdlstricts  of  that  kind,  and  Is  In  harmony 
with  the  role  announced  In  Large  v.  District 
Xp.  of  Washington,  sopra,  to  whl<di  we  ad- 
here. It  follows  that  the  order  of  tte  dis- 
trict cDort  Is  right,  and  tt  Is  affirmed. 


HOWEBY  V.  HOOVER. 
(SnpreoM  Goon  of  Iowa.  ■  April  9^  1896.) 

CbATTBL  MOKTOAOBS — CONTBUIOir  ST  MOKTOAGBB 

— Damagcs. 

1.  Wbn«  the  mortgaeee,  aathorized  to  tafe? 
possession  of  the  mort^ged  tdiattels  OD  defauli 
In  payment,  and  eeil  tne  Bame  for  the  payment 
of  the  debt,  takes  poaseasion,  and,  instead  of 
forecktsiDg  the  mortgage,  keeoB  the  property, 
treating  it  as  his  own,  fie  is  liaole  as  f (v  a  con- 
version thereof. 

2.  Where  the  mortgagee  dainu  the  absolnte 
ownenhip  of  the  property  from  the  time  he  took 
poBscsaion  thereof,  toe  value  of  the  property  in 
estimating  the  damages  may  be  ooosidered  as  of 
the  time  Ee  took  prssesslon. 

8.  Where,  In  an  action  tot  sach  oonrerritm, 
the  mortgagee  does  not  claim  that  he  was  in  pos- 
aesaion  for  foreolosore,  expenses  tncarred  by  him 
in  the  care  of  the  property  cannot  be  allowed  in 
his  favor. 

Appeal  from  district  court.  Warren  county; 
J.  H.  Henderson,  Judge. 

Action  at  law  to  recover  for  the  alleged 
conversion  of  personal  property.  There  whs 
a  trial  by  Jury,  and  a  verdict  and  Judgment 
for  the  plalntift.  The  defendant  appeals. 
Affirmed. 

HcOarry  &  Btowa,  for  anpellant  Dewdl 
ft  Parrlsh,  for  appellee. 

ROBINSON,  J.  In  November.  1881^  the 
K^alntlff  made  two  pmnlssory  notes,  each 
of  which  was  tta  the  snm  of  fSS,  due  mi 
the  2d  day  November,  1890,  with  Interest 
at  the  rate  of  10  per  cent  per  annum.  One 
was  made  payatde  to  the  dtfendant  and  the 
other  to  David  Howery.  To  seciue  the  pay- 
ment of  the  notes  the  plalntlfl  executed  to 
the  payees  a  chattel  mortgage  on  two  horses, 
a  vragon,  and  one  set  of  double  harness.  The 
mortgiwe  was  duly  recorded.  At  a  snhse- 
qnent  time  Howery  tnuufHred  his  interest 
In  the  note  made  to  Mm  and  In  the  mortgage 
to  the  defendant  On  the  17th  day  of  No- 
vember, 18S0,  the  notes  not  baring  been  paid, 
the  defendant  took  possession  of  the  mort- 
gaged property,  at  the  same  time  d^verlng 
to  the  plaintiff  tbe  notes  and  mortgage,  and 
a  month  later  a  satlsfactkm  <rf  the  mort- 
gage, signed  by  both  mortRagees,  was  en- 
tered of  record.  Tbe  plalntlfl  alleles  that 
the  defendant  has  converted  the  property 
taken  to  his  own  use,  and  demands  Judgment 
for  its  value  after  deducting  th«efrom  the 
anumnt  due  on  the  promissory  notes.  The 
defendant  deMes  the  alleged  coaverslon.  and 
avers  that  the  property  was  delivered  to  him 
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under  a  rerbal  agreeaient  with  tbe  plaintiff  In 
fall  paymoit  of  the  notes;  also  that  he  took 
and  now  holds  possessioB  of  the  mortgaged 
property  by  vlrtne  of  a  etlptUatlon  in  the 
mortgage,  a  copy  of  which  la  as  fcdlows: 
"And  I,  the  said  W.  H.  Howery,  do  hereby 
covenant  and  agree  with  the  said  H.  I.  Hoov- 
er and  David  Howery  that  in  case  of  default 
made  In  payment  of  the  above-mentioned 
promissory  notes,  •  *  •  or  whenever  the 
said  mortgagee  or  his  assigns  shall  choose  to 
do  80,  then  and  In  that  case  it  shail  be  law* 
ful  for  the  said  mortgagee  or  his  assigns,  by 
himself  or  sgent,  to  take  Immediate  possech 
sion  of  said  goods  and  chattels  wherevM* 
found,  •  •  *  and  to  sell  the  same  at  pab- 
lic  aaction.  or  so  mncb  thereof  as  shall  be 
satBcient  to  pay  the  amount  due  or  to  be- 
come due,  as  the  case  may  be,  with  all  rea- 
sonable costs  and  attorney's  fees  pertaining 
to  the  taking,  keeping,  and  advertising  and 
■elUng  of  said  property. '  The  defendant  also 
claims  that  he  has  fed  hay  and  com  to  the 
horsey  and  performed  labor  in  caring  for 
them,  to  the  value  of  |55.  The  answer  con- 
tained other  matters  in  defense,  but,  as  noth- 
ing is  claimed  for  them  in  ailment,  they 
will  not  be  further  conaidered.  The  Jury  re- 
turned a  verdict  for  the  plaintiff  for  $38.05. 
and  Judgment  was  rendered  in  his  favor  for 
that  amount.  The  Judgment  entry,  as  set  out 
in  the  abstract,  seems  to  show  that  the  plain- 
tiff recovered  Judgment  against  the  defend- 
ant for  the  farther  sum  of  "one  hundred  and 
sixty  dollars  and  thirty  cents  and  costs,"  but 
as  nothing  in  the  record  Justifies  such  a  Judg- 
ment, and  as  nothing  Is  claimed  for  It  in  ar- 
gument, we  assume  that  there  li  a  clerical 
error  in  the  record  sutunltted.  and  that  the 
amount  last  stated  was  for  coats. 

1.  At  the  close  of  the  evidence  for  the  plain- 
tiff the  defendant  filed  a  motion  for  a  verdict 
in  his  favor.  The  motion  was  based  on  sev- 
eral grounds,  which  were,  in  substance,  that 
the  evidence  showed  that  the  defendant  was 
entitled  to  the  possession  of  the  property  in 
controversy  when  the  action  was  commenced, 
and  that  he  was  not  liable  for  a  conversion 
of  It  The  motion  was  overruled,  and  of  tliat 
ruling  the  defendant  complains.  His  theory 
appears  to  be  that  It  was  his  right,  under 
the  stIpulatioD  set  out,  to  take  possession  of 
the  mortgaged  property,  and  that,  having 
taken  possesslcai  of  it  rightfully,  he  cannot  be 
held  liable  as  for  a  conversion  of  It  This 
might  have  been  true  had  be  taken  posses- 
sion under  the  mortgage,  and  then  proceed- 
ed to  foreclose  according  to  Its  provlslcms. 
But  the  evidence  introduced  by  the  plaintiff 
tended  to  show  that  after  the  defendant  took 
possession  of  the  property  be  treated  it  as 
his  own,  without  any  attempt  to  foreclose  the 
mortgage.  That  be  had  no  right  to  do  un- 
less under  an  agreement  which  superwded 
the  mortgage.  In  the  absence  of  such  an 
agreemrat  nla  acta  were  evidence  of  a  con- 
version, and,  as  no  agieemcnt  ef  the  kind 


was  admitted  by  the  plaintiff,  nor  shown  by 
his  evidence,  the  district  court  properly  re- 
fused to  direct  a  verdict  for  the  defendant. 

2.  The  court  charged  the  jury  as  follows: 
"The  defendant  If  liable  at  all,  can  only  be 
liable  for  the  conver»ilon  of  the  property  to 
his  own  use.  The  defendunt  under  the  chat- 
tel mortgage,  had  the  right  to  take  posses- 
sion of  the  property  described  therein,  and. 
If  the  debt  had  mating,  had  the  right  to 
sell  the  same  in  accordance  with  the  law  and 
the  terms  of  said  mortgage.  He  did  not 
have  the  right  to  take  possession  of  the  prop- 
erty under  his  chattel  mortgage,  and,  having 
obtained  possession  theieof,  convert  the  same 
to  his  own  use,  and  deprive  the  plaintiff  of 
any  Interest  in  said  property,  or  the  proceeds 
or  value  thereof  In  excess  of  the  amount  due 
on  the  notes  and  mortgage;  and  If  you  And 
from  the  evidence  that  the  defendant  did  take 
possession  of  said  property,  aud  that  without 
a  sale  of  said  property  tmder  the  mortgage, 
as  provided  by  the  law  and  terms  thereof, 
he  converted  the  same  to  his  own  use, 
claimed  and  exercised  acts  of  ownership 
thereof,  sold  a  portion,  retained  the  proceeds, 
and  holds  the  balance  thereof  as  his  own 
property,  and  denies  the  right  of  plaintiff  to 
said  property,  or  any  interest  therein,  then  he 
is  held  to  have  ccmverted  the  property  to  bis 
own  use,  and  Is  liable  to  the  plaintiff  for  the 
difference  In  value  of  the  property  Included 
In  the  mortgage  and  taken  by  him,  and  the 
amount  of  the  Indebtedness  that  was  due  and 
owing  on  the  said  notes  and  mortgage,  pro- 
vided said  value  la  In  excess  of  the  amount 
due  on  the  notes  and  mortgage.  The  tak- 
ing of  said  property  under  an  agreement  to 
and  surrender  of  the  said  notes  and  mort- 
gage In  payment  thereof  to  the  plaintiff 
would  not  be  such  a  taking  and  hfHdlng  of 
said  property  as  would  constitute  a  conver- 
sion thereof."  The  defendant  sets  out  In  hia 
argument  portions  of  this  paragraph,  aiid  erlt- 
Icises  It  upon  various  grounds.  The  first  of 
these  la  that  It  stated  that  the  mere  holding 
of  the  property  without  a  sale  would  be  a 
conversion  of  It.  The  paragraph  does  not 
contain  that  stutement  in  words  nor  In  sub- 
stance. It  recites  acts  which  It  states  would 
amount  to  a  converKlou.  But  It  is  ^aid  that 
If  possession  was  taken  under  the  mortgage, 
the  acts  enumerated  are  not  sufflcieut  to  con- 
stitute a  conversion.  "We  are  of  the  opin- 
ion, however,  tliat  tboy  are.  The  fact  that 
the  defendant  may  have  taken  possession  of 
the  property  rightfully  would  not  protect  him 
from  liability  for  refusing  to  proceed  under 
the  mortgage,  and  Belling  and  otherwise  treat- 
ing the  property  as  his  own.  It  Is  further 
urged  against  the  paragraph  set  out  that  the 
sale  of  a  portion  of  the  property  for  less  than 
the  debt,  or  Its  actual  value.  If  fraudulent 
would  only  transfer  to  the  vendee  the  right 
of  the  mortgagee  under  the  mortgage.  The 
plaintiff  was  not  bound  to  follow  the  prop- 
erty, even  If  wrongfully  sold,  but  bad  the 
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right  to  treat  it  as  conrerted  by  the  defend- 
ant to  bl8  own  use,  and  hold  blm  responsible 
for  the  converelon. 

3.  The  jury  was  instructed  that,  In  case  it 
found  for  the  plaintiff,  it  should  fix  the 
amount  of  bis  recovery  on  the  basis  of  the 
value  of  the  property  when  It  was  taken  by 
the  defendant  It  is  Inststed  that  the  rule 
thus  given  Is  erroneous,  because  the  defend- 
ant had  the  right  to  take  the  property  under 
the  mortgage,  and  could  not  have  sold  it  on 
the  day  It  was  taken.  The  evidence  shows 
that  he  claimed  the  absolute  ownership  of 
the  property  from  the  time  It  was  taken,  and 
the  jury  was  properly  instructed  to  compute 
the  value  of  It  as  of  that  date. 

4.  Complaint  Is  made  because  the  defend- 
ant was  uot  permitted  to  show  the  value  of 
what  he  had  fed  to  the  team.  There  was  no 
error  in  that  respect.  The  defendant  relied 
in  the  trial  upon  an  alleged  agreement  by 
which  the  property  was  taken  Id  satisfaction 
of  a  mortgage  debt  He  did  not  claim  by  his 
evidence  that  he  held  the  property  for  the 
purpose  of  foreclosing  the  mortgage,  and  the 
value  of  the  hay  and  grain  he  had  fed  the 
horses,  and  of  the  care  he  had  bestowed 
upon  the  property,  was  wholly  Immaterial, 
We  find  no  cause  for  disturbing  the  judg- 
ment of  the  district  court,  and  It  Is  afflnned. 


DUPONT  &  CO  V.  AMOS.  Sheriff  (BARR. 
et  al.,  Interrenera). 
(Supreme  Court  of  Iowa.    April  9,  1896.) 
Rbplbtis — Inbtrdction — Attacbixo  Creditobs. 

1.  Under  Code.  {  3228.  providing  that  third 
persoDs,  claiming  property  involved  in  replevin, 
may  set  up  their  claims  by  InterventioD,  and  sec- 
tion 26S4,  providing,  in  regard  to  Intervention, 
that  intervener  has  no  right  to  delay.  It  is  er- 
ror, in  replevin,  after  default  baa  been  entered 
against  defendant,  to  permit  a  third  person  to  in- 
tervene, the  default  not  being  set  aside. 

2.  In  replevin  against  a  sheriff  for  attached 
property,  the  attachment  plaintiff,  his  rights  be- 
ing dependent  upon  the  validity  of  the  attach- 
ment, after  default  judgment  has  been  rendered 
against  the  sheriff,  cannot,  by  InterventioD,  en- 
force hia  rights  under  the  attachment,  Uie  de- 
fault Judgment  not  heing'set  aside. 

Appeal  from  district  coart,  Marlon  county; 
J.  H,  Applegate,  Judge. 

Action  of  replevin  to  recover  the  poasesBlon 
of  certain  blasting  powder  from  the  defend- 
ant, Amos.  Nonnan  Haakins,  recetvur  ot  the 
BIa(^  Diamond  Coal  &  Mining  Ctnnpany,  and 
M.  M.  Barr.  a  judgment  creditor  of  the  min- 
ing company,  intervened.  There  was  a  trial 
to  a  jury,  resulting  in  a  verdict  and  judgment 
for  the  Intervener  Barr,  and  plaintiff  appeals. 
Reversed. 

Oea  W.  Grozler  and  S.  0.  Johnston,  for  ap- 
pellant. Hays  Bros,  and  Dudley  &  Coffin, 
for  appellees. 

DEBMER,  J.  On  the  10th  day  of  November, 
1893,  the  plaintiff  commenced  this  action  in 


r^levln  against  the  defendant,  Amos,  as 
sheriff,  alleging  that  It  was  the  absolute  and 
unqualified  owner  and  entitled  to  the  posses- 
sion of  certain  blasting  or  mining  powder, 
which  the  defendant  wrongfully  detained 
from  It.    A  writ  was  Issued  on  the  10th  of 
November,  and  the  property  was  taken  and 
delivered  to  the  plaintiff.    On  the  29th  of  No- 
vember a  default  was  entered  against  the  de- 
fendant tor  want  of  appearance  or  answer. 
On  the  6th  of  December  M.  Coffee  and  M.  M. 
Barr  obtained  leave  to  file  petitions  of  Inter- 
vention.   On  the  12th  day  of  December  the 
cause  was  called  for  trial,  and  the  attorney 
for  the  Intervener  Barr  objected  to  going  to 
trial  at  that  time,  and  asked  a  postponem^t 
until  a  later  day  in  the  term,  and  that  he 
have  till  a  later  day  In  which  to  file  a  peti- 
tion of  intervention  on  behalf  of  Barr,  stating 
that  he  nnderstood,  when  be  took  leave  to  file 
the  petition,  that  he  was  to  have  a  day  later 
than  the  12th  In  which  to  die  the  same,  and 
that  he  had  not  been  able  to  get  his  petition 
on  file.    Plaintiff's  attorney  objected  to  the 
postponement  of  the  trial,  but  expressly  stat- 
ed that  he  did  not  controvert  the  statement 
of  Intervener's  attorney  as  to  his  understand- 
ing of  the  time  within  which  to  file  his  peti- 
tion of  intervention,  no''  to  the  fact  that  he 
was  not  then  prepared  to  go  to  trial,  but  in- 
sisted that  the  trial  proceed,  agreeing,  how- 
ever, that  if,  after  plalntlfTs  evidence  was 
taken,  the  Intervener  should  not  be  ready  to 
file  his  petition  of  Intervention  or  produce  his 
evidence,  and  the  court  should  find  that  inter- 
vener  was  entitled  to  a  postponement  of  the 
trial  of  the  cause,  such  postponement  should 
be  treated  and  considered  as  though  granted 
at  the  time  It  was  asked;  that  Is  to  say,  that 
If  the  court  should  find,  upon  the  conclusion 
of  plaintiff's  evidence,  that,  at  the  time  of  the 
commencement  of  the  taking  of  plaintiff's  ev- 
idence, the  intervener  was  legally  ^titled  to 
a  postponement  of  the  trial,  the  ruling  of  the 
court  should  be  considered  and  treated  by  the 
parties  the  same  as  though  made  at  the  time 
the  plaintiff  commenced  the  taking  of  the  tes- 
timony, and  before  any  evidence  had  actually 
been  taken,  which  agreement  and  understand- 
ing was  made  at  the  time  the  taking  of  the 
testimony  on  l)ehalf  of  the  plaintiff  was  be- 
gun, on  the  12th  day  of  November,  1893. 
Thereupon,  on  the  12th  day  of  Decemt>er,  the 
case  came  on  to  be  heard  on  Its  merits,  and 
plaintiff  Introduced  its  testimony  in  support 
of  its  petition.    After  all  the  evidence  had 
been  taken,  the  defendant,  sheriff,  filed  a  mo- 
tion to  set  aside  his  default,  to  which  was  at- 
tached an  answer  he  proposed  to  file.    On  the 
13th  of  December  Norman  Haskina,  receiver, 
filed  a*  motion  to  set  aside  the  default  of  the 
defendant,  and  for  leave  to  Intervene,  which 
was  supported  by  an  affidavit  of  his  attorney 
excusing  his  delay  In  presenting  the  petition. 
To  this  motion  plaintiff  filed  objectlona  based 
upon  the  grounds.     (1)  That  the  case  had 
been  upon  the  docket  since  November  12th, 
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and  had  been  regularly  tried  on  the  part  of 
plaintiff,  and  no  pleading  or  appearance  bad 
been  made  by  tbe  receiver;  that  the  Inter- 
vention would  necessarily  cause  delay,  and 
no  good  reason  why  the  petition  was  not  fil- 
ed in  time  bad  been  given.  (2)  Because  the 
affidavit  of  intervener's  attorney  abowa  that 
he  knew  of  tbe  pendbsg  of  the  salt  In  sufildent 
time  to  have  enabled  him  to  file  a  petitlcffl  be- 
fore the  case  was  reached  for  trial  (3)  Be- 
canae  the  petition  shows  that  the  receiver  had 
no  interest  in  the  action  or  tbe  sab}ect-mat- 
ter  thereof.  These  objections  were  support- 
ed by  affidavits.  On  the  14th  day  of  Decem- 
ber the  court  overruled  the  motion  of  defend- 
ant to  set  aside  the  default,  and  sustained  tbe 
appUcati<Hii  of  the  receiver  to  be  allowed  to 
Intervene,  and  gave  the  Intervener  10  days  in 
which  to  file  his  petltlo  ,  to  which  ruling  the 
plahJtiff  excited.  On  the  13th  of  December, 
Barr  filed  his  petition  of  Intervention,  In 
which  he  claimed  the  right  to  the  possession 
of  the  property  in  controversy,  through  the 
sheriff,  by  virtue  of  the  levy  thereon  of  a 
writ  of  attachment  in  a  certain  action  in 
whicb  be  was  plaintiff  and  the  mining  com- 
pany was  defendant;  that  the  prtq^rty,  at 
tbe  time  it  was  taken,  was  the  property  of 
tbe  mining  company,  and  tbat  plaintiff  bad 
no  Interest  in  or  right  thereto;  that  plaintiff's 
claim  thereto  was  and  Is  fraudulent,  and 
made  with  intent  to  defraud  Intervoier.  On 
the  14th  day  of  December  plaintiff  filed  a  mo- 
tion to  strike  this  petition  from  the  files  for 
the  reason  that,  at  the  time  of  tbe  filing  there- 
of, this  cause,  on  part  of  tbe  plaintiff,  had 
been  tried,  and  evidence  taken,  and  had  been 
admitted  to  the  court,  and  for  the  reason  that 
intervener  obtained  leave  to  file  a  petition 
about  the  5tb  day  of  this  month,  and  was 
informed  by  the  court  that  the  petition  would 
be  in  time  If  filed  when  the  cause  was  called 
for  trial,  at  which  time  no  petition  was  filed 
or  offered,— this  petition  having  been  drawn  up 
and  sworn  to  on  the  13th  day  of  December, 
and  after  the  cause  hr.d  been  submitted  on 
tbe  part  of  the  plaintiff,— and  because  the 
question  of  Intervener's  right  to  file  the  peti- 
tion was  argued  on  last  night,  being  the  13th 
of  this  month,  and  immediately  before  ad- 
journment, and  was  not  determined  until  this 
morning,  and  because  It  necessarily  delays 
trial  of  the  case;  which  motion  the  court 
overruled,  and  plaintiff  excepted.  On  the  14th 
day  of  December  court  adjourned  until  the  2d 
of  January,  1894,  upon  which  last-named  day, 
ttao  judge  not  appearing,  court  adjourned  sine 
die.  On  December  22,  1893,  Hasklns,  the  re- 
ceiver, filed  a  petition  of  intervention,  in 
which  be,  as  receiver  for  the  coal  company, 
claimed  the  right  to  the  possession  of  the 
powder  by  reason  of  his  appointment  by  the 
district  court  of  Polk  county  to  care  for  and 
receive  the  property  In  question.  On  May 
lltb  plaintiff  filed  a  motion  to  strike  the  pe- 
titions of  Intervention  from  tbe  files  because 
they  were  not  filed  in  time.  This  motion  was 
overruled,  and  exception  taken.  Thereupon 


plaintiff  filed  separate  answers  to  these  peti- 
tions of  intervention.  On  the  issues  tbin  jota- 
ed  the  case  was  tried  to  a  Jury,  tbe  trial  com- 
mencing on  the  16th  day  of  May,  1894.  The 
Jury  returned  a  verdict  for  tbe  Intervener 
Barr,  fixed  the  value  of  his  Interest  In  the 
property  at  f 761.75;  and  tm  Intwvener  Has- 
klns, and  fixed  tbe  value  at  his  interest  In 
the  property  at  ¥117.05.  On  this  verdict  Judg- 
ment was  ren^red  In  favor  of  BaiTt  and 
against  the  plaintiff  and  tbe  sureties  on  the 
replevin  bond,  for  the  sum  of  9751.75;  and  in 
favor  of  the  receiver,  against  the  same  par- 
ties, toe  the  sum  of  $117.ra.  The  appeal  is 
from  the  rulings  of  the  court  allowing  the  pe- 
titlonB  of  intervention,  and  from  the  Judg- 
ments rendered  in  tbe  action. 

The  first  question  presented  raises  the  In- 
quiry as  to  the  right  of  the  interveners  to 
c<Mne  into  the  case  at  tbe  time  they  did.  The 
proceedings  with  reference  to  Interventlm 
are  wholly  statutory,-  and  by  tbe  provisions 
of  our  Code  must  we  be  governed  In  deter^ 
mining  the  case.  Section  3228  Is  as  follows: 
"If  a  third  ^rson  claim  the  prop^ty  or  any 
part  thereof,  the  plaintiff  may  amend  and 
bring  blm  In  as  co-defendant,  or  tbe  defend- 
ant may  obtain  his  substitution  by  the  proper 
mode,  or  the  claimant  may  himself  Intervene 
by  the  process  of  Intervenor."  Tbe  graeral 
stiitutes  of  intervention  are  as  follows:  Sec- 
tion 2683:  "Any  person  who  bas  an  Intwest 
hi  the  matter  In  litigation,  in  the  success  of 
either  of  the  parties  to  the  action  or  against 
both,  may  become  a  party  to  an  action  be- 
tween other  persons,  either  by  joining  the 
plaintiff  in  claiming  what  is  sought  by  tbe 
petition  or  by  uniting  with  defendant  In  re- 
sisting the  claim  of  the  plaintiff,  or  b^  de- 
manding anything  adversely  to  both  plaintiff 
and  defendant,  either  before  or  after  Issue 
has  t>een  Joined  In  the  cause  and  before  the 
trial  commences."  Section  2084:  "The  conrt 
shall  determine  upon  the  Intervention  at  the 
same  time  that  the  action  Is  decided,  and  the 
intervenor  has  no  right  to  delay;  and  If  the 
claim  of  Intervenor  is  not  sustained  he  shall 
pay  all  the  costs  of  tbe  Intervention."  It 
will  be  noticed,  from  the  statement  of  facts 
l>cfore  given,  tbat  plaintiff  to<^  default 
against  defendant,  the  sheriff,  on  November 
29th;  that  on  the  5tb  of  December  Barr, 
through  bis  attorneys,  took  leave  to  file  a 
petition  of  intervention;  that  plaintiff  pro- 
ceeded to  trial,  and  Introduced  Its  testimony 
on  the  12th  day  of  Decembw;  and  tbat  tbe 
court,  on  the  I4th  day  of  December,  refused 
to  set  aside  tbe  default  entered  against  Amos. 
Plaintiff  was  then  entitled  to  a  judgment 
against  Amos  upon  the  pleadings  and  proofs 
adduced,  and  no  doubt  would  have  received 
it  but  for  the  petition  of  Intervention  which 
was  filed  by  Intervener  Barr.  The  effect  <rf 
the  filing  of  this  petition  was  to  cause  delay 
in  the  disposition  of  the  case  as  between  the 
original  parties,  and  thus  to  set  aside  tbe  ex* 
press  provisions  of  the  statute.  The  conrt 
should  have  sustained  the  objections  to  the 
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petition  filed  hj  Barr,  and  shonid  have  strick- 
en it  from  the  files  as  soon  as  It  became  ap- 
parent that  to  allow  It  would  cause  delay  In 
tbe  trial  and  snbinlsaloQ  of  the  case.  The 
court  could  not  give  tbe  Intervener  such  time 
to  file  bis  petition  as  would  result  In  a  post- 
ponement or  continuance  of  the  case.  Tme, 
there  la  a  showing  made  to  Juetlf;  tbe  delay 
of  Barr,  but  we  do  not  think  It  Is  sufficient  to 
warrant  a  postponement  of  the  trial  or  a  con- 
tinuance of  the  case.  The  effect  of  tbe  filing 
of  tbe  petition  of  iuterrentlon  In  the  case  was 
to  delay  and  postpone  tbe  case  to  another 
term,  againat  the  ezpress  language  of  the 
statute. 

Tben  Is  another  insuperable  objection  to 
the  procedure  In  this  case.  Intervener  Barr 
based  bis  right  to  tbe  possesalon  of  the  prop- 
erty on  a  certain  levy  of  attachment  made 
thereon  by  the  sheriff,  and  claimed  through 
and  under  him,  and  not  Independent  of  the 
officer.  If  It  should  be*  determined  that  tbe 
defendiint  had  no  claim  or  right  to  the  prop- 
erty under  and  by  virtue  of  the  attachment, 
then  intervener  Barr  bad  no  right  to  or  claim 
agalufit  the  property.  Now,  the  court  re- 
fused to  set  aside  the  default  of  the  sheriOT, 
and  upon  the  proofs,  as  they  stood  at  tbe 
time  BaiT  was  allowed  to  Int^ene.  plain- 
tiff -was  entitled  to  a  Judgment  against  the 
-BhfflrifC.  The  leowd,  aa  it  stands,  shows  that 
Amos,  the  sheriff,  was  not  ^titled  to  the  pos- 
Benion  of  the  property;  for  he  was  In  de- 
tanlt,  and  the  evidence  as  ^alnrt  him  was 
conclnalvfc  But  Intervener  Barr,  who  claim- 
ed through  the  shmlfl,  is  given  a  jjndgmrait 
for  the  larger  part  of  the  property,  when,  aa 
a  matter  of  fact,  he  was  not  entitled  to  It, 
exc^  he  obtained  It  by  sequestratlMi  pro- 
ceedlngg  ttaion^  the  sheriff.  The  emw  Is 
80  manifest  that  further  elaboration  Is  un- 
necessary. It  may  be  that  Barr,  npon  a 
pn^Mr  showing,  conid  have  had  the  default 
entered  against  the  sheriff  set  aside,  and 
thm,  upon  b^ng  substituted  in  place  of  the 
shwiff,  could  have  made  defense  to  tbe  orig- 
inal salt  But  be  did  not  do  tills.  He  chose 
to  Intervene  after  default  had  been  entered 
against  the  original  defendant,  and  to  dalm 
through  and  under  him.  The  only  right  he 
had,  nnder  such  drcumstanees,  If  he  had 
any,  was  to  cross-examine  plaintiff's  wit- 
nesses, the  same  as  If  the  d^ault  had  been 
taken  against  Mm  as  a  substltated  defend- 
ant There  Is  no  snffldent  reason  glv«i  for 
tbe  time  allowed  the  recover  to  intervene. 
Permitting  him  to  came  Into  the  case  at  the 
time  he  did  manifestly  earned  dday,  and  re- 
sulted In  pos^nlng  the  trial  until  Bfay, 
ISM.  It  may  be  that.  If  Barr's  Inttt^entlon 
was  pn^ier,  the  case  was  stni  open  for  tbe 
lnterv«itl(»t  vt  other  parties;  but  we  tiilnk 
the  eonrt  was  In  enor  In  allowing  Barr  to 
oome  Into  the  case  at  tbe  time  he  did,  and  In 
pestpoaiing  the  trial  until  a  subsequent  term 
of  court  The  Judgment  rendered  In  fiivw 
of  Barr  was  erroneous  by  reason  of  the  fiict 
that  the  party  through  whom  he  claimed  was 


In  default  Other  matters  are  discussed  by 
counsel,  but,  in  view  of  the  disposition  made 
of  tbe  case,  It  Is  not  necessary  that  we  de- 
termine them.  For  the  errors  pointed  out 
the  Judgment  Is  reversed. 


HUMPTON  V.  T7NTERKIRCHER  et  aL 
{Supreme  Court  of  Iowa.    April  9.  1886.) 
MiaTEB  AKD  Sbhvant— Indbpbsdejit  Costract- 

OKB. 

It  appeared  that  defendants,  deairing  to 
erect  a  brick  bam,  contracted  with  eertaio  me- 

cbanics  for  its  conbtmction;  that  the  contract 
for  the  brick  work  was  lei  to  H.,  and  provided 
that  the  scaffolding  abould  be  famished  by  the 
bri<±  layer,  and  tliat  tbe  work  should  be  done  nn- 
der the  direction  of  the  architect  and  defoidaDU 
and  to  their  entire  satisfaction:  that  the  cun- 
teact  for  tbe  carpenter  work  was  let  under  sim- 
ilar conditions  to  another  mechanic;  that  defe&tl- 
ants  had  no  control  over  tbe  employes  of  Boch 
contractors,  or  over  the  method  in  which  the 
work  should  be  performed;  and  that  plaintiff  wss 
employed  by  H.  as  &  brick  layer  on  the  buQdiag. 
Beld,  that  the  mecbanica  were  independent  cos- 
tractors,  and  that  defendants  were  not  UaUe 
for  injuries  which  happened  to  the  servants  ut 
such  contractors  through  negligence  of  the  con- 
tractors or  their  servants. 

Appeal  from  district  court,  Des  Uoines 
countr;  James  D.  Smythe,  Judge. 

Plaintiff  was  Injured  by  the  fau  of  a 
scaffold  erected  by  his  Immediate  employer 
In  the  construction  of  a  certain  brick  build- 
ing for  the  defendants  Unterklrcber  &  Sms 
In  the  of  BurUngton,  and  he  brought  this 
action  to  recover  damages,  alleging  that  one 
Bommemm  had  the  contract  for  doing  the 
brick  work,  and  defendant  HempbUl  ton  tbe 
carpenter  work,  all  nnder  the  direction,  sn- 
pervlslon,  and  control  of  Unterklrcber  ft 
Sons,  or  their  supralntendent  emploTed  for 
that  purpose;  that  plaintiff,  while  engaged 
In  laying  brick  In  the  wall  of  the  second 
stoty  of  the  building,  received  a  fall,  through 
the  weakness  of  the  floor  upon  which  a 
Bcatfoldlng  vras  erected  to  enable  him  to  par- 
sue  his  work,  which  resulted  In  a  coapponud 
comminuted  fracture  of  the  bones  of  Us  low- 
er right  leg,  necessltetlng  the  amputetioo 
thereof;  and  that  deffei^ants  were  negUgsat 
In  not  providing  proper  support  ft>r  tbe  floor 
4m  which  the  scaffolding  was  erected.  The 
defendante  George  and  Fred  Unteiklrcber 
admitted  that  Unterklrcher  &  Sons  were  ra- 
gaged  In  tbe  erection  of  a  building,  hot 
claimed  that  It  was  being  done  by  Independ- 
ent contract<»r8,— cme,  Hemphill,  having  the 
contract  for  the  carpenter  work,  and  anoth- 
er, Hummerum,  having  the  contmet  for  tbe 
brick  vrork;  but  they  denied  that  they  of 
tfaeir  superUitendent  had  any  ctmtnrt  or  di- 
rection, or  right  of  control  or  direction,  of 
the  manner  In  which  the  work  sbonld  be 
done,  of  who  should  do  It,  or  of  the  woit- 
men  or  appliances  to  be  onployed  In  the 
accomplishment  of  their  purpose;  and  the? 
further  alleged  that  at  the  date  of  the  ac- 
cident, the  work  was  unfinished,  and  Incom- 
plete, and  was  odder  the  <»Qtn>I  of  the  said 
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contractors,  respectlTcly;  and  further  denied 
that  they  were  guilty  of  negligence  in  any 
particular.  They  further  alleged  that  plain- 
tiff was  in  the  employ  of  Hummerujii,  and 
that  he  was  not  in  any  sense  their  servant. 
They  also  alleged  that  plaintiflt  was  guilty 
of  negligence  contributing  to  his  injury.  On 
these  Issues  the  case  was  tried  to  a  jury, 
and,  at  the  conclusion  of  plaintUTs  evidence, 
the  court,  on  motion  of  these  defendants,  di- 
rected a  verdict  for  them.  Plaintiff  appeals. 
Affirmed. 

Hedge  &  Blythe,  for  appellant  Blake  & 
Blake  and  P.  Henry  Smythe,  for  appellees. 

DEEMER,  J.  The  motion  to  direct  a  ver- 
dict was  based  upon  the  grounds  (1)  that 
there  was  no  evidence  to  show  that  defend- 
ants owned  the  real  estate  or  the  building 
which  was  being  erected  thereon,  or  that 
they  were  In  any  manner  interested  therein; 
(2)  that  no  negligence  was  charged  In  the 
petition  as  against  them;  (3)  chat  the  evi- 
dence shows  that  the  negligence.  If  any,  was 
that  of  a  fellow  servant  of  plaintiff;  (4)  that 
the  relation  of  master  and  servant  did  not 
exist  as  between  plaintiff  and  these  defend- 
ants; (5)  that  plaintiff  knew  of  the  alleged 
defects  in  the  conatmction  of  the  floor,  and 
voluntarily  remained  in  his  employment, 
without  complaint  or  promise  of  repair;  and 
(6)  that,  by  the  exercise  of  ordinary  care,  he 
might  have  known  of  the  defects,  but  that, 
notwithstanding,  he  voluntarily  remained  at 
his  work,  without  complaint  or  promiKe  of 
repair. 

To  determitie  the  correctness  of  the  ruling,  a 
consideration  of  tlie  facts  as  disclosed  by  the 
record  Is  essentiaL  The  evidence  establishes 
the  following:  In  the  year  1802,  Unterkir- 
cher  &  Sons,  a  firm  composed  of  P.  F.  Unter- 
klrcher.  Fred  h.  Uuterkircher,  and  George  L. 
Unterklrcher,  desirous  of  erecting  a  brick  liv- 
ery bam  upon  a  lot  owned  by  P.  F.  Unter- 
klrcher, entered  into  contracts  with  certain 
mectianics,  among  whom  were  Austin  Hemp- 
hill and  J.  Hommerum,  for  the  construction  of 
various  parts  of  the  work.  Hommerum  bad  a 
contract  for  the  brick  work,  wbich,  among 
other  things,  contained  the  following:  'The 
entire  work  to  be  done  in  a  good  and  work- 
manlike manner,  under  the  direction  of  E. 
Kropp  and  P.  F.  Unterklrcher  &  Sons,  and  to 
their  entire  satisfaction,  approval,  and  ac- 
ceptance. *  *  *  In  consideration  of  the 
faithful  performance  of  the  foregoing  stipu- 
lations and  agreements  by  said  second  party, 
the  said  P.  F.  Underkircher  &  Sons,  party  of 
the  first  part,  agree  faithfully  to  hare  said 
work  duly  and  fairly  estimated  by  E.  Kropp, 
architect  as  rapidly  ss  the  work  is  completed. 
*  *  *  All  the  scaffolding  to  be  furnished  by 
the  brick  layer."  The  portions  of  the  contract 
omitted  relate  to  the  work  to  be  done,  amount 
and  terms  of  payment,  and  other  matters  not 
necessary  to  be  here  set  out  Hemphill  had  a 
contract  for  the  carpenter  work,  which. 


among  other  things,  provided:  "Said  work  to 
be  commenced  on  or  before  the  12th  day  of 
December,  1892,  and  to  be  completed  sixty 
days  after  the  brick  work  Is  finished.  The  en- 
tire work  to  be  done  in  a  good,  wOTkmanlike 
manner,  under  the  direction  of  B.  Kropp,  ar- 
chitect and  P.  F.  Unterklrcher  &  Sons,  and  to 
their  entire  satisfaction,  approval,  and  accept- 
anca  In  ctmsideration  of  the  faithful  per- 
formance of  the  foregoing  stipulations  and  re- 
quirements by  second  party,  the  said  P.  F. 
Unterklrcher  &  Sons,  party  of  the  first  part, 
agree  faithfully  to  have  said  work  duly  and 
fairly  estimated  by  E.  Kropp,  architect  as 
rapidly  as  the  work  is  completed."  Contracts 
for  the  stone  work,  painting,  and  every  other 
thing  ne^ed  to  complete  the  building  were 
made  with  other  parties.  The  plaintiff  is  a 
brick  layer,  and  was  employed  by  Hum- 
memm  upon  the  building.  At  the  time  of  the 
accident  the  rear  and  the  two  side  walls  of 
the  structure  were  completed  up  to  the  square 
of  the  second  'story,— above  the  windows  of 
the  second  floor  where  the  joists  were  to  be 
laid.  The  outside  of  the  front  wall  was  up  to 
the  level  of  the  square,  and  the  workmen  were' 
then  engaged  in  backing  It  up;  that  Is,  filling 
up  the  inside  course  of  tlie  brick  work.  A 
scaffold  had  been  «^ted  so  that  the  brick 
layers  could  reach  and  work  upon  this  front 
wall.  The  floor  of  the  scaffold  had  for  Its  im- 
mediate support  short  {deces  of  scantling,  one 
end  of  which  was  set  into  the  wall,  the  other 
nailed  to  uprights,  which  rested  on  the  floor 
of  the  second  story  of  the  building.  As  the 
second  floor  was  to  be  suspended  from  a  truss 
in  the  roof,  a  temporary  aniqiKirt  was  made 
for  the  joists,  which  was  to  be  removed,  and 
rods  from  alMve  substituted,  aft»  the  build- 
ing was  completed.  The  joists  of  this  sec- 
ond floor  were  laid  oa  girders,  and  the  girders 
were  held  up  by  posts,  which,  as  we  have 
said,  afforded  temporaiy  support  The  sup- 
port for  the  girders  referred  to  was  two 
pieces  of  2x10  or  2x12  joists  put  together  and 
stood  up  on  end  under  the  girders.  It  ap- 
pears that  these  temporary  jXNits  ix  supports 
were  not  of  sufficient  strength  to  carry  the 
second  floor  with  the  material  that  was  being 
used  for  the  completion  of  the  brick  walls; 
that  one  of  them  gave  way,  and  precipitated 
the  whole  of  the  second  floor,  with  all  of  the 
material,  scaffolding,  and  meu  at  work  there- 
on, into  the  cellar,  resulting  In  the  injuries 
complained  of.  The  second  floor,  with  its  sup- 
ports, was  erected  by  or  under  the  direction  of 
Hemphill,  the  carpenter,  with  the  knowledge, 
and  implied  consent,  at  least,  of  the  defend- 
ants and  their  architects.  The  scaffolding  on 
which  plaintiff  was  wfM-klng  was  built  in  the 
ordinary  manner,  on  the  inside  of  the  building, 
by  the  brick  layer,  and  no  fault  can  be  at- 
tributed to  him,  unless  It  be  that  he  did  not 
discover  the  ciHidltion  of  the  supports,  and  did 
not  notify  plaintiff  of  the  condition  thereof, 
on  the  day  of  the  accldrat  It  appears,  from 
the  evidence,  that  Hummemm's  attention  was 
called  to  the  fact  that  one  of  these  siupports 
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ma  brat  on  the  day  idalntiff  was  Injared.  It 
may  be  that  It  was  his  duly  to  notify  the 
woiiEmai  of  this  fact;  bat  this  we  need  not 
decide,  for  no  attempt  is  made  to  charge  tiim 
personally  in  this  action.  And  we  will  not 
consider  the  matter  further  than  to  detw- 
mlne  whether  defendants  should  be  held  lia- 
ble for  his  ne^ect  It  farther  appears,  from 
the  testimony,  that  the  attmtion  of  Kropp, 
the  architect,  was  called  to  the  Inanfflclency  of 
the  support  for  the  Klrders  some  days  b«Core 
the  acddrat;  and  it  also  a^iears  that  plain- 
tiff saw  these  supports,  and  knew  how  the 
floor  of  the  second  stoiy  was  constrncted  and 
sustained.  From  these  facts  we  are  to  deter- 
mine whether  either  HemphUl  or  Hummernm 
w&a  the  servant  of  the  defendants,  or  stiood  in 
such  ration  to  them  as  that  they  should  be 
held  liable  for  the  neeligence  of  either. 

D^endants  contend  that  both  the  brick 
mason  and  the  carpenter  were  Independent 
contractors,  for  whose  n^ll^nce  they  are 
not  responsible;  while  plaintiff,  on  the  otb* 
er  hand  insists  that  they  were  servants  of 
rbe  defendants,  engaged  In  doing  the  work, 
which  they  nndertook  to  do,  under  the 
ccmtrol,  direction,  and  management  of  Kropp, 
the  defendant'  ardiltect,  and  that  d^end- 
antB  are  responsible  Ua  the  negligence  of 
either.  Many  rules  hare  been  laid  down 
for  the  determination  of  the  qaestlon  as 
to  who  are  Indepmdent  contractors.  But 
the  best  definition  we  have  been  able  to  find 
is  that  given  In  Powell  v.  Cmstructlon  Co., 
88  Tenn.  682,  13  S.  W.  681:  "An  Independ- 
ent contractor  Is  one  who,  exercising  an  In- 
dependent employment,  contracts  to  do  a 
piece  of  work  according  to  his  own  methods, 
and  without  being  subject  to  the  control  of 
his  «nployM*,  except  as  to  the  result  of  bis 
work."  Applying  this  test  to  the  case  at 
bar.  It  will  be  seen  that  each  of  these  parties 
was  exercising  an  Independent  employment; 
that  be  contracted  to  do  a  certain  portion 
of  tlie  work  according  to  his  own  methods, 
and  without  being  subject  to  the  cooti-ol  of 
bis  employer,  exc^t  as  to  the  results  of  the 
work.  It  is  true  that  each  contract  provides 
that  the  work  was  to  be  done  under  the  dl- 
recti(m  of  tbe  defendants  and  their  architect, 
and  to  their  entire  satisfaction,  approval,  and 
acceptance;  but  it  is  manifest  that  this  dl- 
revtlon,  approval,  and  acceptance  had  refer- 
ence to  the  time  within  which  it  should  be 
performed,  with  reference  to  other  parts  of 
the  work,  and  to  the  results  to  be  sccom- 
pllslied,  and  not  to  the  method  or  manner 
In  which  It  should  be  performed.  Defend- 
ants bad  no  control  over  the  men  who  should 
be  employed  by  either  of  these  contractors. 
Th^  could  not  say  who  should  be  employed 
or  who  discharged.  They  had  the  right,  im- 
der  th^  contracts,  to  say  what  should  be 
done,  but  not  how  It  should  be  iH-ought  about, 
or  who  should  do  It 

Appellant  relied  largely  upon  the  use  of 
tbe  word  "direction,"  as  employed  In  the 
contracts  referred  to.  We  do  not  regard  this 


as  In  any  sense  conclusive.  When  we  took 
at  the  whole  contract.  It  Is.apparent  that  the 
only  direction  the  architect  or  the  owner 
could  give  was  as  to  what  should  be  done 
to  accompUsb  tbe  ends  aimed  at  by  tbe  con- 
tract. He  could  not  dictate  the  means  or 
methods  to  be  employed.  This  Is  tbe  inter- 
pretation which  has  uniformly  been  placed 
upon  such  contracts  Hughbanks  v.  Invest- 
ment Co.  (Iowa)  60  N.  W.  641;  Callahan  v. 
Ballrood  Co..  23  Iowa,  662;  Nevins  v.  Peoria, 
41  m.  502;  City  of  Erie  v.  Canlklna,  SS  Pa. 
St  247;  Eaton  v.  RaUway  Co..  58  Me.  520; 
KeUy  V.  Mayor,  etc..  11  N.  Y.  432;  Miller  v. 
Railway  Co.,  76  Iowa,  659,  39  N.  W.  1S8.  It 
is  perfectly  manifest  that  the  defendants  bad 
no  control  over  Hummerum  in  the  boUdln;: 
of  tbe  scaffold,  for  the  contract  expressly 
provides  that  be  was  to  furnish  it  himself. 
As  Iwth  of  these  mechanics  were  Independ- 
ent contractors.  It  follows  that  the  defend- 
ants are  not  liable  for  any  Injury  whlcli 
may  have  happened  to  the  servants  or  em- 
ployes of  such  contractors  through  the  nefc- 
llgence  of  said  contractors  or  their  servants. 

The  doctrine  of  respondeat  superior  btM 
no  appUcatlcHi,  as  a  general  rule,  to  such  a 
case,  for  the  contractor  is  in  no  sense  a  serv- 
ant of  the  employer.  Kellogg  v.  Payne,  21 
Iowa,  575;  WaltMneyer  v.  Railway  Co.,  71 
Iowa,626,  33  N.  W.140;  Wood  v.School  Dlst, 
44  Iowa,  27;  Miller  v.  Railway  Co.,  supra; 
Wood  V.  Cobb,  13  Allen,  58;  Kelley  t.  Nor- 
cross,  121  Mass.  508;  Fanjoy  v.  Scales.  28 
Gal.  244.  There  are  some  exceptions  to  the 
rule  above  stated;  for  instance.  If  tbe  inju- 
rious act  complained  of  was  contemplated 
by  the  contract,  or  If  the  work  was  neces- 
sarily dangerous  or  harmful  per  se,  and  in 
some  other  cases,  the  contractee  Is  llaUe. 
Wood  V.  School  Dlst.,  supra.  But  this  cose  is 
not  claimed  to  come  under  any  of  theae  ex- 
ceptions, and  no  fartlier  attmtlMi  need  be 
given  them. 

It  Is  contended,  on  behalf  of  ap[>dlant 
however,  that  It  was  the  duty  of  the  defend- 
ants to  furnish  him  a  safe  place  to  work,  xzid 
that,  as  they  did  not  do  so,  tbey  are  liable, 
although  the  fault  may  have  been  originally 
with  the  carpenter,  who  was  an  Independent 
ccmtractor.  This  contention,  if  It  has  any 
merit.  Is  based  upoii  the  assumption  that 
the  plaintiff  was  the  servant  of  the  defend- 
ants, and  was  In  their  employ  as  such.  We 
have  already  seen  that  plaintiff  was  not  a 
servant  of  the  defendants.  He  was  en>- 
ployed  by  Hummerum,  and  was  subject  to 
bis  orders  and  dlrectlcois.  Tbe  dnty  of  for^ 
nlshlng  htm  a  safe  place  to  work  devolved 
npon  his  Immediate  employer,  and  not  upon 
the  defendants.  To  them  he  was  no  more 
than  a  stranger;  and  they  owed  him  no  other 
duty  than  to  any  one  who  might  come  upon 
their  premises  under  an  Implied  lic^me  or 
Invitation.  He  was  there  rightfally.  of 
course.  In  the  prosecution  of  his  work:  but 
defendants  owed  him  no  spectsl  duty.  More> 
over,  the  contract  between,  Hnunienim  mod 
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tbe  defendants  expressly  made  It  tbe  duty 
of  tbe  contractor  to  erect  and  farnlsti  the 
scaffolding.  Defendants  had  no  part  or  lot 
tn  It.  There  was  no  contract  relation,  either 
express  or  inaplied,  l)etween  plaintiff  and  the 
defendants.  As  between  them  there  was 
no  relation  whatever,  other  than  that  which 
springs  from  the  common  Ijond  of  society, 
which  imposes  upon  every  man  the  duty  of 
so  using  his  own  as  to  do  no  Injury  to  his 
fellow  men.  It  follows,  then,  that  the  plain- 
tiff cannot  recover  becaust  of  any  breach 
of  duty  owing  him  by  the  defendants,  unless 
it  be  the  general  on:>  last  above  stated.  But 
he  does  not  rely  upon  this  one  as  a  basis  for 
his  action,  and  we  have  no  occasion  to  con- 
sider whether  he  could  recover  under  such  a 
theory.  It  is  essential.  In  any  suit  for  neg- 
ligence, that  the  particular  duty  neglected 
be  declared  upon.  A  recovery  cannot  bo  had 
for  one  breach  cm  a  petition  counting  on 
j.nother.  Railroad  Co.  v.  Starli,  38  Miyi.  714. 
The  breach  counted  upon  In  this  case  was  of 
the  duty  owing  by  a  master  to  his  servant. 
No  other  can  be  considered.  It  is  well  to 
note,  in  this  connection,  however,  that  the 
pleadings  do  not  allege,  nor  does  the  proof 
show,  tliat  the  defendants  owned  the  real 
estate  in  question.  Neither  is  there  any  evi- 
dence showing  or  tending  to  show  that  they 
bad  accepted  the  carpenter  work.  No  pert 
of  the  building  had  be«i  completed  or  ac- 
cepted by  them  at  the  time  the  accident  oc- 
curred: 80  that  there  is  no  room  for  the 
application  of  the  maxlum,  "Sic  uteri  tno 
ut  allenum  non  laedas." 

Appellant  relies  upon  the  cases  of  Fink  t. 
Ice  Co.,  84  Iowa,  322,  51  N.  W.  155,  and  Ha- 
worth  V.  Manufacturing  Co.,  87  Iowa,  773,  61 
N.  W.  C8,  and  62  N.  W.  32r).  Neither  of  these 
cases  is  in  point  In  the  Fink  Case,  the 
defendant  constructed  the  trestle  work,  and 
tbe  plaintiff  was  In  the  empioy  of  the  de- 
fendant,—was  its  servant,  engaged  in  its 
work.  In  the  Haworth  Case,  plaintiff  was 
In  the  employ  of  the  defendants,  in  the  erec- 
tion of  a  building  near  its  works,  under  the 
personal  supervision  of  the  Arm,  and  defend- 
n  nts  furnished  the  material  upon  which 
plaintiff  was  working,  which  proved  un- 
sound. The  distinction  between  these  cases 
and  the  one  at  bar  Is  so  manifest  that  we 
need  not  say  more.  The  learned  district 
Judge  correctly  sustained  the  motion  to  di- 
rect a  verdict  Our  conclusions  Hnd  support 
in  the  cases  of  Treadwell  v.  Mayor,  etc.,  1 
Oaly,  123,  and  Mercer  v.  Jackson,  64  HI. 
307.  The  Judgment  Is  afBrmed. 


STATE  V.  GRAFF. 
(Supreme  Court  of  Iowa.    April  9,  1896.) 
Ok&xd  Joribs  —  Statutks  Rboulatino  Impaxbl- 

HBNT — NrW  TrIAI.— NbWLT-D|8- 
COVBRBD  EviDBirOB. 

1.  Act  April  26.  1894,  which  amended  Code 
1873.  e.  10,  tit.  8,  providing  for  the  wlection  and 


drawing  of  jarors,  and  repealed  all  statutes  In 
conflict  with  its  provisions,  was,  by  its  expreea 
terma,  not  to  tak,^  effect  til!  July  1,  1895.  Held, 
that  grand  juries  legally  organized  under  chapter 
10  as  it  originally  stood  for  the  year  1883  consti- 
tuted the  grand  juries  for  the  entire  year. 

2.  Newly-discovered  evidence  Is  not  a 
^und  for  a  new  trial  in  criminal  eases,  aince  it 
IB  not  made  one  by  Code,  §  4489,  dedaring  tbe 
grounds  for  such  new  trials. 

Appeal  from  district  court,  Dubuque  coun- 
ty; Fred  O'Donnell,  Judge. 

Defendant  was  hdd  In  Jail  to  answer  be- 
fore tbe  grand  jury  for  the  crime  of  lar- 
ceny from  a  building  In  the  nighttime.  At 
the  September  term,  1896,  be  was  brought  be- 
fore the  grand  Jury  for  the  purpose  of  exer- 
cising his  right  of  challenge.  He  challenged 
the  panel  "for  that  said  grand  Jury  was  not 
listed,  drawn,  and  impaneled  under  the  en- 
actments of  the  23th  genaral  assembly  (chap- 
ter 70),  nor  was  any  noUce  published  In  ac- 
cordance with  said  laws,  and  for  those  rea- 
sons said  grand  Jury  was  of  no  legal  exist- 
ence, and  had  no  rigtat  to  Indict"  Tbe 
challenge  was  overruled,  and  said  grand 
jury  returned  an  Indictment  charging  the  de- 
fendant with  the  crime  of  larceny  ttom  a 
building  In  the  nighttime.  Defendant  plead- 
ed not  guilty  to  said  charge,  and  was  tried 
and  convicted  thereof.  His  motion  for  a 
new  trial  was  ovmuled,  and  Judgment  en- 
tered that  be  be  Imprisoned  In  the  peniten- 
tiary for  the  period  of  two  yean  and  six 
months  at  hard  labor.  Defendant  appeals, 
assigning  as  errors  the  overruling  of  said 
challenge  and  said  motion  for  a  new  trlat 
Affirmed. 

W.  J.  CantlUon,  for  appellant.  Milton 
Remley,  Atty.  Gen.,  for  the  State. 

GIVEN,  J.  1.  This  grand  jury  was  select- 
ed, drawn,  and  summoned  as  provided  In 
chapter  10  of  title  3  of  the  Code  of  1873,  and 
under  that  statute  constituted  the  grand  Jury 
of  Dubuque  county  for  the  year  1895.  April 
26,  1894,  chapter  70  of  the  liSwB  of  the  25th 
General  Assembly,  entitled  "An  act  to  amend 
chapter  10,  title  3.  of  the  Code  of  1873,  relat- 
ing to  selecting  and  drawing  jurors,"  was 
approved.  Said  chapter  70  provides  a  differ- 
ent mode  of  selecting  Jurors  from  that  pro- 
vided In  said  chapter  10;  and  appellant's 
contention  is  that  the  latter  act  repealed  tbe 
former  as  to  the  mode  of  selecting  Jurors; 
therefore  this  grand  jury,  though  legally  se- 
lected under  said  chapter  10,  tiad  ceased  to 
exist,  by  reason  of  said  repeal.  Said  chap- 
ter 70  provides  that  "all  statutes  and  parts  of 
statutes  in  conflict  with  this  act  are  hereby 
repealed,  but  this  repeal  shall  not  take  ef- 
fect before  July  1,  1895."  A  grand  jury  could 
not  be  selected  after  July  1,  1895.  for  that 
year,  in  the  manner  provided  In  said  chapter 
70.  We  are  in  no  doubt  but  that  It  was  the 
Intention  of  tbe  legislature  that  grand  Ju- 
ries selected  under  said  chapter  10  for  the 
year  1806  should  continue  to  serve  through 
th.  year,  a.  provWed^  to  ^^M^^,^  10 
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Under  chapter  70  there  was  no  list  from 
which  to  draw  jurors  until  the  assessor's  re- 
turns for  1895  were  made.  The  provisions 
of  chapter  70  as  to  selecting  grand  juries  are 
not  In  conflict  with  chapter  10,  as  to  grand 
Juries  in  existence  when  chapter  70  took  ef- 
fect; and  therefore  grand  juries  legaily  or- 
ganized under  chapter  10  for  the  year  1895 
were  legal  grand  juries  for  that  year. 

2.  Defendant  moved  for  a  new  trial,  on  the 
grounds  of  newly-discovered  evidence,  and 
that  the  verdict  is  contrary  to  the  evidence. 
N'ewly-discovered  evidence  Is  not  a  ground 
for  granting  a  new  trial  in  criminal  cases. 
Code,  S  4489.  The  evidence  fully  sustains 
tlie  verdict.  We  find  no  error  in  the  record, 
and  thinlc  the  defendant  received  a  fair  and 
impartial  trial  Affirmed. 

^         NORTON  94  »L  T.  MELICK. 
(Supreme  Court  of  Iowa,   April  9,  1896.) 

Co:fTRAX>T  —  OOSSTBUOTIOX  —  RBTAIHIKe  TrTLfl  — 
AOBNOT. 

1.  A  contract  whereby  plaintiff  agrees  to 
fnrnish  defendant  certain  mercbandiae  at  a  cer- 
tain price,  to  be  sold  by  bim  as  agent  for  plain- 
tiff, the  defendant  to  pnrchase  the  merchandise 
remaining  unsold  at  a  certain  time,  title  to  re- 
main in  plaintifF  iinlil  the  price  ib  paid,  ia  a  con- 
tract of  agency,  sod  not  a  sale  of  the  goods  to 
defendant,  so  aa  lo  render  him  absolutely  liable 
for  the  goods  if  destroyed  by  fire  without  negli- 
gence on  bU  pan. 

2.  An  ag^meut  in  such  a  contract  on  the 
part  of  defendant  to  keep  the  merchandise  in 
"good  order"  does  not  tender  blm  liable  therefor, 
if  destroyed  by  are  withont  negligence  on  his 
part. 

Appeal  from  district  court,  Dallas  ooDDty; 
J.  H.  Applegate,  Judge. 

Action  at  law  to  recover  damages  for  the 
alleged  vlcdation  of  a  written  contract  Tbere 
was  a  demurrer  to  the  petitioD,  which  was 
sustained,  and  judgment  was  rendered  for 
the  defendant  for  the  costs  of  the  action. 
Plain  tllla  appeaL  Affirmed. 

Shortley  &  Haspei,  for  appellants.  White 
&  Clark  and  H.  A.  Hoyt,  for  appellee. 

ROTHROCK,  J.  The  following  Is  a  copy 
of  the  written  contract  upon  which  the  action 
is  founded:  "This  agreement,  made  this  1st 
day  of  September,  A.  D.  1893,  between  Willis 
Norton  &  Co.,  of  Noilh  Topeka,  Kansas,  and 
G.  It.  Melick,  of  Perry,  Iowa,  witnesseth: 
The  said  Willis  Norton  &  Co.  agree  to  furnish 

to  snld    the  following  merchandise,  to 

wit:  Two  himdred  48-lb.  sacks  Diamond 
flour,  at  ?1.70  per  cwt.,  track  Perry,  Iowa; 
twenty-five  4Slb.  sacks  Reindeer  flour,  at 
$1.55  per  cwt.,  track  Perry,  Iowa,— to  be  sold 
by  said  G.  R.  Meilck  for  them  aa  their  agent, 
at  prices  not  lesc  than  those  set  opposite  sa:d 
articles,  respectively.  And  said  G.  R.  Me- 
lick agrees  to  receive  and  accept  the  above 
merchandise,  as  agent  of  said  Willis  Norton 
&  Co.,  and  to  pay  freight  and  charges  there- 
on, and  to  keep  the  same  in  good  order,  and 


sell  the  same  as  agent  of  said  Willis  Norton 
&  Co.,  at  not  lees  than  the  above-named 
prices;  and  thirty  days  after  the  i^Ipm«it  of 
paid  merchandise,  and  every  thirty  days 
thereafter  while  this  agreement  remains  to 
force,  to  render  to  satd  Willis  Norton  ft  Co.  a 
statement  showing  all  said  merchandise  on 
hand,  as  well  as  all  merchandise  sold  since 
the  date  of  shipment  or  last  preceding  report; 
and,  further,  to  remit  with  each  such  report 
the  money  for  all  merchandise  sold  since  the 
date  of  shipment  of  last  preceding  report. 
And  said  G.  R.  Melick  further  agreed  that, 
if  any  of  said  merchandise  is  unsold  at  the 
expiration  of  ninety  days  from  the  date  here- 
of, he  will  buy  the  same  at  the  above-named 
prices,  and  pay  WiUIs  Norton  ft  Co.  in  cash 
therefor;  but  It  !s  expressly  agreed  that  the 
title,  ownership,  and  right  of  possession  of 
said  property  shall  be  in  said  Willis  Norton 
&  Co.  until  the  same  shall  be  paid  for  In  full. 
In  wi|peas  whereof,  the  said  parties  have 
hereunto  set  their  hands,  the  day  and  year 
first  above  written.  [Signeil]  Willis  Norton 
4  Oo.  G.  R.  Melick."  The  flour  was  ship- 
ped to  the  defendant,  and  was  received  by 
bim  about  September  6,  1893.  On  the  24th 
day  of  the  same  month.  It  was  totally  de- 
stroyed by  fire.  It  Is  not  averred  In  the  peti- 
tion that  the  flour  was  destroyed  because  it 
was  not  stored  In  a  proper  place.  It  Is  al- 
leged that  the  defendant  "violated  the  terms 
of  said  contract,  In  that  he  failed  to  keep 
the  said  flour  In  good  order,  and  permitted 
the  same  to  be  destroyed  by  fire  on  or  about 
the  24th  day  of  September,  1893,"  except 
such  as  he  had  sold  before  that  time.  There 
are  no  facts  pleaded  which  show  any  negli- 
gence in  reference  to  the  manner  In  which 
the  flour  was  stored  and  protected,  and  kept 
in  good  order,  as  required  by  the  contract. 

The  whole  controversy  in  the  court  below, 
as  shown  by  the  petition  and  the  demurrer, 
was  whether  there  was  a  sale  of  the  goods 
by  the  plaintiffs  to  the  defendant,  so  that 
the  defendant  was  absolutely  liable  to  pay 
for  tbem,  even  though  they  were  destroyed 
by  fi»--wIthout  any  negligence  of  the  defend- 
ant. T  We  think  that  there  ought  to  be  no 
question'  that  the  contract  was  a  mere  agency 
for  the  sale  of  the  flour  It  Is  expressly  stat- 
ed in  the  first  paragraph  that  the  flour  was 
to  be  sold  by  the  defendant  for  fhe  plaintlfTs 
as  their  agent.  This  stipulation  is  repeated 
again  and  again,  and  there  la  the  express 
agreement  that  the  transaction  la  not  a  sale, 
but  "that  the  title,  ownership,  and  right  of 
possession  of  said  property  shall  be  In  WllHs 
Norton  &  Co.  imtil  the  same  shall  be  paid 
for  in  full."  It  is  difficult  to  imagine  bow  a 
contract  of  agency  could  be  more  strongly 
stated.  It  Is  even  stipulated  In  the  contract 
that,  if  any  of  the  property  "Is  unsold  at  the 
expiration  of  ninety  days,"  the  defendant 
will  buy  It,  and  pay  cash  therefor. 

We  are  cited  by  counsel  for  appellant  to  a 
number  of  cases  which,  it  is  urged,  BiqH>eii 
the  claim  that  this  cmitract  is  in  efrei^|a  sale. 
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We  must  decline  to  review  the  anthorltles 
cited.  The7  do  not  Involve  the  construction 
of  a  contract  in  substance  like  that  entered 
Into  by  the  parties  to  this  case.  The  real 
inquiry  Is,  what  was  the  intention  of  the  par- 
ties to  the  contract?  And  that  intention  must 
prevail,  and  when  it  la  plainly  and  uneQulvo- 
cally  expressed  in  the  writing  that  it  is  an 
agency,  and  not  a  sale,  and  the  title  does  not 
pass,  there  is  no  room  for  constructiou,  and 
adjudged  cases  upon  other  contracts  are  of 
no  aid  In  reaching  a  correct  condnsion.  / 

2.  A  party  to  a  contract  like  this  may,  no 
doubt,  bind  himself  by  express  stipulation 
that  he  shall  be  liable  as  an  insurer  of  the 
property.  Such  contracts  have  been  held  to 
be  valid.  See  David  v.  Ryan,  47  Iowa,  642. 
But  in  Seevera  v.  Gabel.  62  N.  W.  669,  this 
court  held  that  a  written  contract  of  lease 
of  personal  property,  containing  a  stipulation 
for  returning  the  property  "in  as  good  condi- 
tion as  It  now  is,  usual  wear  excepted,"  does 
not  make  the  lessee  liable  In  damages 'where 
the  property  has  been  destroyed  by  Are  wlth- 
■out'  fault  on  his  part.  The  contract  now  be- 
fore us  does  not  contain  imy  such  a  stringent 
stipulation.  The  undertaking  to  keep  the 
flour  in  good  order  is  not  an  absolute  under- 
taking to  respond  In  damages  for  its  loss  or 
destruction  without  the  fault  of  the  defend- 
ant. It  Is  no  more  than  a  promise  to  put  It 
in  a  reasonably  safe  place,  to  prevent  damage 
to  it  by  exposure  to  rain,  dampness,  or  In  any 
other  way. 

3.  It  is  urged  In  behalf  of  appellants  that 
the  averments  of  the  petition  are  suffldent 
to  charge  the  defendant  with  negligence  in 
keepinj,'  the  flour  In  good  order.  It  is  suffl- 
cleot  to  say  Jn  reference  to  this  claim  that 
negligence  in  caring  for  the  flour,  apart  from 
Its  destruction  by  ■flre,  is  nowliere  averred  In 
the  pleading.  The  Judgment  of  the  district 
court  Is  afflrmed. 


OOOK  et  ai.  v.  PRINDLB  et  al.  (SACKRT- 
SON  et  al.,  Intervenera). 
(Supreme  Court  of  Iowa.    April  9,  1896.) 

HORTOAOBB— ArTEK-ACQUIKCD    ISTBRESTS  —  LlHI- 
TATIOXB— BVFCOT  Of  RSKBWAL— SUB- 

nquiNT  F[;rcba8sii. 

1.  Code,  fi  1931  providing  that,  when  a 
-deed  purport?  lo  convey  greater  interests  than 
the  gniDtor  at  the  time  posscsseil.  an  nfter-ac- 
quiml  interest  Inures  to  the  benefit  of  the  eran- 
tee),  does  not  apply  where  a  mortgagor  holding 
stD  undivided  four-eevenths  of  a  tract  of  land,  and 
intrndmg  to  convey  only  his  interests,  it  being 
so  understood  by  the  grantee,  by  mistake  cod- 
veys  the  whole  estate,  and  the  title  to  the  re- 
maining three-aeventha  is  afterwards  acquired  by 
him. 

2.  Defendant  gave  to  plaintiff's  intestate  a 
note  secured  by  a  mortgage  upon  certain  lands. 
After  the  statute  of  limitations  had  run  against 
the  note,  by  tudorsement  on  the  back  thereof  lie 
renewed  his  promise  to  pay,  and  continued  the 
mortiragp  in  force.  Prior  to  this  renewal,  and  be- 
fore the  statute  bad  ran,  he  conveyed  a  portion 
of  the  mortgaged  premises  to  a  third  party;  and, 
six  years  after  the  renewal,  his  grantee  convey- 
ed the  same  lands  to  intervener.    Neither  inter- 


vener nor  his  grantor  had  aia  knowledge  or  no- 
tice of  the  roiewaL  Held  that,  as  to  the  tract 
lo  Gonveyed*  the  raoitgige  was  barred  by  the 
statute  of  llmitatioDB.       N.  W.  187.  reversed. 

Aetlon  in  equity  tm  judgment  tm  a  note, 
and  the  foreclosure  of  a  mortgage  securing 
It  A  decree  was  entered  granting  a  por- 
tion of  tSie  relief  a^ed  by  plaintiffs,  and  de- 
nying tliem  otber  relief,  from  which  they  ap- 
peal. Affirmed. 

KINNE,  J.  1.  A  rehearing  was  granted  In 
this  cause,  and  tt  has  t>een  again  submitted 
to  us  for  determination.  The  original  opin- 
ion may  be  found  In  03  N.  W.  187. 

April  1,  18T0,  Ablal  Prindle,  Cordelia  Prin- 
dle,  Sarah  A.  Prindle,  and  Catherine  Prindle 
executed  to  David  W.  Grimes  their  promis- 
sory note  for  $1,130.40,  due  two  years  after 
date,  and  drawing  10  per  cent.  Interest,  pay- 
able aJinually.  August  1,  1870,  the  same  de- 
fendants executed  a  mortgage  to  secure  the 
payment  of  said  note  upon  certain  real  es- 
tate. Said  mortgage  waa  duly  recorded. 
This  suit  is  brought  for  a  Judgment  on  said 
note,  and  for  the  foreclosure  of  said  mort- 
gage. February  15,  1882,  the  makers  of  said 
note  and  mortgage  Indorsed  upon  the  back 
of  said  note  the  following;  "We  do  hereby 
admit  that  this  note,  with  interest,  is  unpaid, 
and  renew  the  promise  therein  contained  to 
pay  the  same,  and  the  mortgage  given  to  se- 
cure the  same  Is  to  stand  and  continue  in 
force  for  the  security  hereof."  This  was 
signed  by  all  of  the  makers  of  the  note. 
January  ^5,  1870,  said  Prindles  conveyed  to 
the  defendant  Lukenbill  40  acres  of  the  land 
which  was  embraced  in  their  mortgage  to 
Grimes.  Lukenbill  took  immediate  posses- 
sion of  said  land,  and  continued  to  occiqiy  it 
until  September  17,  1883,  when  he  conveyed 
the  same  to  Intervener  Sacbrison,  who  has 
ever  since  been  in  possession  of  IL  April 
16,  1S86,  saJd  Prindles  executed  their  note  to 
E.  Rabb  for  $3,000.  and  secured  the  same  by 
a  mortgage  embracing  ail  the  land  included 
within  plaintiffs'  mortgage,  and  other  lands, 
except  that  the  Lukenbill  40  acres  was  not 
embraced  therein.  Afterwards  the  Rabb 
note  and  mortgage  were  assigned  to  the  de- 
fendant J.  J.  Seerley,  and  by  lilm  to  his  wife, 
L.  L.  Seerley.  April  28,  1887,  said  Prindles 
executed  their  note  to  L.  L.  Seerley  for  $1,- 
000,  and  secured  the  same  by  a  mortgage  up- 
on the  lands  in  controversy,  except  the  Luk- 
enbill 40,  and  other  lands.  March  20,  1888, 
said  Prindles  executed  their  note  to  L.  L. 
Seerley  for  ?1,750,  and  secured  the  same  by 
mortgage  upon  the  same  lands.  November 
5,  1801,  defendant  Worthington  obtained 
three  judgments  in  the  district  court  of  Des 
Moines  county  against  the  defendant  A.  H. 
Prindle.  At  the  tax  sale  on  December  2, 
1889.  G.  C.  Clark  purchased  the  real  estate 
In  question,  except  the  40  acres,  for  the  taxes 
of  1888.  and  thereafter  assigned  the  certifi- 
cates to  the  defendant  J.  J.  Seerley,  who  re- 
ceived tax  deeds  tar  the  land^er  the  corn- 
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mencement  of  this  action,  to  wit,  December 
17,  1892.  DefendantB  Prlndle  answered, 
averring  that,  at  the  time  they  executed  the 
mortgage  to  Grimes,  they  only  owned  fonr 
undivided  seventtaB  of  the  land  described  In 
the  mortgage,  and  tbat,  by  mistake,  said 
mortgage  was  so  drawn  as  to  cover  the  full 
title  to  said  land.  They  asked  that  the  mort* 
gage  be  r^ormed.  They  also  pleaded  that,  at 
the  time  the  Indorsement  was  made  on  the 
Grimes  note,  It  was  verbally  agreed  that  the 
rate  of  Interest  should  be  6  per  cent  The 
other  defendants  joined  In  these  allegations. 
LnkenblU  answered,  setting  out  the  convey- 
ance of  the  40  acres  by  the  Prlndles  to  him- 
self, and  his  conveyance  of  the  same  to 
Sackrison.  and  asking  to  be  dismissed,  with 
bis  costs.  Sackrlson  Intervened,  and  pleaded 
that  he  purchased  the  40  acres  of  LukeubUl 
and  wife  In  good  Caith,  and  without  knowl- 
edge that  there  was  a  valid  mortgage  on  the 
same;  that  plaintiffs'  mortgage  was  barred; 
that  the  attempted  renewal  of  said  Grimes' 
note  and  mortgage  was  after  the  sale  to  his 
grantor  Lukenblll,  and  after  the  grantors  had 
parted  will  all  their  interest  in  said  land,  and 
was  without  effect  as  against  him;  that  in- 
.terveners  had  no  notice  or  knowledge  of  said 
renewal  when  he  made  bis  purchase;  and 
that  Grimes  knew  of  LnkenbiU's  purchase. 
He  asks  that  said  Grimes*  mortgage  be  can- 
celed SB  to  hii  land,  and  that  bis  title  be 
quieted.  Defendant  WortMngton  answered, 
setting  up  her  Judgments,  and  Joining  in  the 
allegation  that  the  Grimes  mortgage  was 
only  intended  to  convey  four-sevenths  of  the 
land,  and  avwred  that  A.  H.  Prlndle  had  ac- 
quired title  to  the  otber  three-sevenths  of 
said  land  since  the  execution  of  the  Grimes 
mortgage  and  prior  to  the  recovery  of  her 
Jndgmoits,  and  she  claims  a  lien  prior  to 
said  mortage  on  said  three-sevenths  Interest 
In  said  land.  Plaintiffs  contend  that  the 
three-sevenths  interest  acquired  by  A.  H. 
Prlndle  Inured  to  tbelr  boieflt,  under  the 
Grimes  mortgage.  Defendant  U  L.  Se«-ley 
Joins  In  the  claim  for  the  correction  of  plains 
tiffs'  mortgage,  and  contends  that  said  mwt- 
gage  Is  Jimlor  to  ber  mortgages,  except  as  to 
the  four-sevenths  of  the  land  owned  by  the 
Prlndles.  She  asks  a  Judgment  and  decree 
of  foreclosure  on  her  three  notes  and  mort- 
gages, and  that  her  rights  be  decreed  supe- 
rior to  tbose  of  defendant  Worthlngton,  and 
against  plaintiffs,  as  to  said  three-sevenths 
of  said  land.  Plaintiffs  aver  that  J.  J.  Scei^ 
ley  and  C  G.  Olark.  his  partner,  were  attor- 
neys In  this  case  for  the  defendants  Prlndle, 
L.  L.  Seerley,  and  Worthlngton  ^  that  J.  J. 
Seerley  procured  said  tax  title  in  secret  trust, 
for  the  use  and  benefit  of  bis  said  clients, 
and  fraudulenUy  seeks  to  use  the  same  to  de- 
feat plaintiffs'  prior  lien  on  said  lands.  They 
offer  to  redeon  from  said  tax  sale,  and  ask 
to  be  pennltted  to  do  so,  and  that  tbe  deeds 
be  set  aside.  Tbe  district  court  entered  a  de- 
cree for  plaintiffs  for  the  amount  due  on  the 
Grimes  note;  for  L.  L.  Seerl^  for  the  several 


amounts  due  on  ber  notes  and  mortgages; 
and  adjudged  that  J.  J.  Seeriey  had  valid 
tax  deeds  to  8<Mue  of  the  real  estate  covered 
by  the  Grimes  and  L.  U  Seerley  mortgages^ 
and  that  said  mortgages  were  not  liens  npon 
said  lands.  As  to  otber  lands  covered  by  tbe 
Grimes  mortgage  (not  including  the  three- 
sevenths  acquired  by  Prlndle  after  It  was  ex- 
ecuted), a  decree  of  foreclosure  was  ent«ed. 
The  L,  L.  Seerley  mortgages  were  also  fore- 
closed as  to  certain  landa  It  wag  held  that 
tbe  renewal  by  the  Prindles  of  the  note  to 
Grimes  was  void  as  to  Lukenblll  and  Sackri- 
soo,  and  a  foreclosure  of  tbe  Grimes  mort- 
gage as  to  that  40  acres  was  refused.  Plain- 
tiffs were  adjudged  to  pay  tbe  costs. 

2.  Upon  tbe  foregoing  facts,  the  following 
questions  are  to  be  determined:  (1)  As  to 
the  alleged  agreement  for  a  reduction  of  iur 
terest  on  the  Grimes  note  and  mortgage.  &i 
Whether  tbe  sbowing  Is  such  as  to  Justify 
tbe  decree  below  finding  that  tbe  Grimes 
mortgage  erroneously  embraced  tbe  entire  ti- 
tle to  tbe  land  deecribed  therein,  when  It 
should  have  conveyeu  only  four-sevenths  of 
It  ^)  Whether  plaintlfto*  contention  touch- 
ing Seeriey's  tax  titles  Is  supported  the 
evidence.  (4)  Whether  LukenUU  and  Sadol- 
son  can  successfully  ptead  the  statutes  of  Um- 
Itatton  as  against  tbe  lien  of  the  Grimes  mort- 
gage on  tbe  40  acres  conv^ed  by  tbe  Prindles 
to  Lukenblll,  and  by  him  to  Sackrison. 

There  is  no  evidence  estaUisbIng  the  al- 
leged agreement  for  a  reduction  of  tbe  Inters 
est  on  tbe  mortgage  debt  of  the  Prindles  to 
Grimes;  therefore  Judgmoit  was  properly 
rendered  hi  plaintUb*  favor  for  tbe  amount 
due  on  tbe  Prlndle  note  to  Grimes. 

Tbe  evidence  established  tbe  fact  that  It 
was  tbe  IntentUm  of  tbe  parties,  in  sEecuting 
the  mortgage  to  Grimes,  to  have  It  cover  only 
fouT-seventbs  of  the  land  tber^  described.  It 
being  also  tbe  Interest  then  In  fact  owned 
tbe  mortgagors.  It  Is  certain  that,  br 
some  oversight  or  mistake,  the  mortgage  was 
BO  written  as  to  embrace  a  full  tltie  to  tbe 
land  described  rather  than  tbe  fonr-seventb^ 
as  Intended.  Plaintiffs  Insist  bowever,  that 
the  defendants  are  now  barred  from  bavii^  a 
reformation  of  the  mo>-tgage  In  this  respect 
If  this  be  true,  it  Is  nc  reason  for  giving 
plalntlfBa  a  greater  Interest  under  tbe  mort- 
gage thau  the  mortgagors  possessed,  and  es- 
pecially BO  when  it  appears  that  there  was 
no  iateat  to  convey  an  Interest  greater  than 
that  then  owned  by  tbe  mortgagors.  A.  H. 
Prindle,  one  of  tbe  mortgagors,  smne  time 
after  the  execution  of  tbe  mortgage  to  Grimes, 
acquired  title  to  tbe  other  three-sevenths  In- 
terest Id  this  land,  and  plaintiffs  insist  that 
this  afteracqolred  Interest  Inures  to  tbelr  ben- 
efits. Code,  1 1031,  provides:  "Where  a  deed 
purports  to  convey  a  greater  Interest  than  tbe 
grantor  was  at  the  time  possessed  of.  any 
after-acquired  Interest  of  such  grantor,  to  tbe 
extent  of  that  which  the  deed  purports  to  cod- 
v^,  Inures  to  the  benefit  of  the  grantee." 
rnils  statute  applies  to  mortgages  where  there 
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are  no  InterTenlng  equities.  Rkw  r.  Kdw^ 
67  Iowa,  lis.  7  N.  W.  3,  and  10  N.  W.  33B. 
Here  we  hare  a  case  where  tlie  mortgage,  by 
mistake,  conTeyed  a  greater  Intoest  than  tbe 
mortgagors  posMsaed.  The  eonalderatlon 
was  not  based  upon  an  interest  In  the  prop- 
erty  to  be  thereafter  acquired.  The  entire 
arrangement  between  the  parties  was,  as  we 
have  found,  i^ronuded  upon  ttie  bdlef  and  In- 
teiAion  to  mortgage  the  undivided  four-ser- 
entba  of  the  land.  No  other  or  greats  inters 
est  was  considered,  bat  by  orerslgbt,  the  en- 
tire interest  was  pledged  for  the  ^bt.  Now. 
manifestly  the  statate  was  ner«  intended  to 
apply  to  a  case  where  the  grantee  or  mort- 
gagee never  had  in  contemplation  or  expecta- 
tion the  acqnirlng  of  any  other  or  greater  In- 
terest In  the  property  than  that  then  owned 
by  tbe  grantor  or  morHtagor,  and  when,  by 
oversight  or  mistake,  such  greater  Interest 
was  embraced  vrithin  the  terms  of  the  Instm- 
ment  The  court  bdow  properly  held  that 
plaintiffs  were  not  entitled  to  a  lien  as  against 
the  after-acquired  three-sevenths  interest  in 
the  land. 

8.  As  to  the  tax  titif-  of  Seerley:  The  gtst 
of  plainttfls*  complaint  touching  defendant 
Seeri^s  tax  title  is  thtis  set  ftxth  In  para- 
graph 8  of  the  amendment  to  tbelr  petition: 
"FlalntUFs  charge  the  truth  to  be  that  said 
John  J.  Seo'l^  procared  said  tax  titles  in 
carrying  out  an  understanding  had  and 
agreed  upon  between  himself  and  his  said  clt* 
ents  that  he  should  procure  said  titles  in  his 
name  or  under  his  control,  but  in  secret  trust 
toe  the  use  and  benefit  of  his  said  clients, 
and  wrongfully  and  fraudulently  use  said  ti- 
tles to  defeat  the  platntms'  prior  lien  on  said 
landsf  and  that  said  tax  titles  are  hdd  by 
said  Beeriey  not  for  himsdf.  but  In  trust  tor 
the  use  and  benefit  of  hla  said  clients." 
Counsd  tor  appellants  has  with  great  force 
and  ability  a^oed  the  question  as  to  the  va- 
lidity of  these  tax  titles.  We  have  examined 
the  matter  with  care,  and  reach  the  conclu- 
sion that  there  was  nottilng  in  Seerley's  rela- 
tions to  the  parties  which  should  have  pre- 
cluded him,  tmder  the  circumstances  dtoclos- 
ed,  from  acquiring  the  tax  titles.  We  cannot 
consider  the  evidence  in  detail,  but  may  pn^ 
eiiy  say  that,  when  these  titles  were  acquir- 
ed, ndther  he  nor  his  partner,  dark,  was  an 
attorney  for  the  Prindles.  The  purchase  at 
the  tax  sale  was  not  made  for  the  Prindles  or 
for  any  other  dlent,  and  Seerley  acquired  the 
certiflcatea  for  himself  only.  He  held  them 
until  the  period  of  redemption  had  expired. 
After  thla  suit  was  commmced.  and  no  re- 
demption ha  Ting  been  made,  he  totdE  his  deed. 
The  evidence  falls  far  short  ot  establishing 
any  agreement,  understanding,  fraud,  or  trust, 
as  Is  alleged  by  plalntlftS.  Orlmai  died  after 
this  suit  was  commenced.  He  had  ample  op- 
IMriunlty  to  know  the  condition  of  this  land 
and  title.  He  made  no  attempt  to  ascertain 
the  facts  touching  the  tax  sale,  and  without 
inquiry  or  inTestlgatlon  began  this  suit.  The 
slightest  diligence  on  his  part  would  have  dl»> 


dosed  the  situation,  and  he  coidd  have  re- 
deemed frmn  tbe  sale,  and  thus  protected  his 
nunrtgage  Hen.  We  discovw  no  reason  for 
setting  aside  this  tax  title. 

4.  As  to  the  defense  of  the  statute  of 
Umttotlons:  When  Lnkenblll  acquired  title 
to  the  40  acres,  the  nu»tgage  to  OrimM 
was  ot  record,  and,  upon  its  fSce,  In  full 
force,  and  not  barred.  Wh«i  he  conveyed 
to  Sackriaon,  said  m<n^;age  was  barred, 
and  had  ceased  to  be  a  lien  upon  this  land, 
unless  it  was  continued  as  a  lien  by  reason 
of  the  renewal  of  the  debt  which  It  secured. 
Sackrison  took  title  to  the  land  In  Ignorance 
of  the  indnsement  which  had  before  that 
dme  been  made  by  tbe  Prindles  on  tiie  note 
to  Grimes.  If  tbe  Indorsement  upon  the 
note  was  binding  as  to  SaArison,  and  et- 
fectual  for  the  purpose  of  extending  the  lien 
upon  the  land  which  be  bad  purchased  at  a 
time  when  the  mortgage  on  Ite  face  was 
barred,  then  he  cannot  succeasfullj  plead 
the  bar  of  the  statute. 

We  have,  then,  tbe  question  as  to  whether 
or  not  a  mortgagor,  after  he  has  parted  with 
the  title  to  land  which  is  pledged  for  the 
security  of  a  debt,  may,  by  complying  with 
the  provisions  of  our  statute,  revive  the  debt 
which  Is  barred,  so  as  to  continue  the  11^ 
of  the  mortgage  in  force  as  against  one 
who  purchased  the  land  when  the  mortgage 
appeared  to  be  barred,  and  without  notice  of 
the  attempted  revivor.  In  the  former  opin- 
ion It  was  thought  that  this  question  was 
ruled  by  the  case  of  Bank  v.  Woodman 
(Iowa)  62  N.  W.  28.  That,  we  think,  was 
not  a  proper  view  of  that  case.  Clinton 
County  V.  Cox.  37  Iowa,  570,  was  a  case 
where  platntitf  sought  to  foreclose  a  mort- 
gage executed  by  Cox.  Bverhart  purchased 
the  land  from  Cox.  Butterfltid  filed  a  cross 
petition,  alleging  that  Cox.  on  November  6» 
1867,  executed  to  him  a  deed  of  trust  to 
secure  c^taln  notes,  and  that  since  June  1, 
1865,  said  Cox  had  been  a  nonrerident  of 
tbe  state.  This  cross  petition  prayed  for  the 
foreclosure  of  the  deed  of  trust  against  the 
land.  Bverhart,  the  purchaser  of  the  land, 
demurred  to  tbe  cross  petition,  on  the 
ground  that  the  cause  of  action  was  barred 
by  the  statute  of  limitations.  The  demur- 
rer being  sustained,  Bntterfleld  appealed. 
It  was  held  that  the  nonvesidence  of  the 
debtor.  Cox,  arrested  the  operation  of  the 
statute,  and  that  the  remedy  upon  the  In- 
debtedness still  existed,  and  the  lien  might 
be  enforced  to  satisfy  the  debt.  Mahon  v. 
Cooley,  86  Iowa,  479,  involved  the  question 
of  the  power  of  a  husband,  by  reviving  the 
cause  of  action,  without  the  concurrence  of 
the  wife,  to  keep  alive  the  Hen  of  a  mort- 
gage on  the  homestead,  and  which  secured 
tbe  debt,  after  the  period  of  limitation  had 
expired.  It  was  held  that  he  could  do  so. 
Brown  v.  Rockhold,  49  Iowa,  284,  involved 
the  same  question  as  did  the  Clinton  County 
Case,  and  the  holding  was  the  same.  In 
Kemdt  v.  Porterfield,  66  lowfi^^ia,  9  M.  W. 
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322,  the  facts  werd  that  the  note  and  mort- 
gage were  executed  October.  20,  1865,  and 
due  in  three  years.  Before  they  were  bar- 
red, PorteAeld  executed  other  notes,  se- 
cured, by  a  mortgage,  on  the  same  property 
to  one  Howard.  After  the  original  debt  was 
barred,  and  after  Howard  took  his  notes  and 
mortgage,  Porterfleld  revived  the  debt  It 
was  held  that  the  new  promise  revived  the 
mortgage  as  against  Howard,  the  Junior 
mortgagee.  In  Palmer  v.  Butler,  36  Iowa, 
581,  the  question  was  as  to  the  effect  of  a 
revivor  by  a  mortgagor  which  was  made 
prior  to  the  purchase  of  the  land  by  another, 
and  it  was  held  ttiat  such  revivor  continued 
the  lien  as  against  the  purchaser.  In  Day 
V.  Baldwin,  34  Iowa,  381,  It  was  held  that 
one  who  purchases  the  Interest  of  the  owner 
of  the  land  may  set  up  the  bar  of  the  stat- 
ute. In  Palmer  v.  Butl^*,  supra,  it  la  said: 
"It  has  been  held  by  this  court  that  a  new 
promise  to  pay  a  debt  barred  by  the  statute, 
made  by  the  mortgagor  after  be  had  con- 
veyed the  mortgaged  premises,  will  not  re- 
vive the  right  of  action  for  foreclosure 
against  the  grantee  of  the  mortgagor,  but 
that  such  grantee  may  protect  himself 
against  the  foreclosure  by  pleading  the  stat- 
ute, notwithstanding  the  new  promise  of 
the  mortgagor.  Day  v.  Baldwin,  84  Iowa, 
380."  In  Kemdt  v.  Porterfl^d,  supra.  It  Is 
said:  "It  may  be,  but  the  point  we  do  not 
decide,  that  one  acquiring  an  interest  In  the 
mortgaged  property  after  foreclosure  of  the 
mortgage  Is  barred  by  the  statute,  and, 
before  a  new  promise  is  made,  would  hold 
by  a  right  superior  to  the  mortgagee  after 
hia  debt  is  revived  by  a  new  promise.  But 
the  case  Is  dlCferMit  where  one  acquires 
such  an  interest  before  the  action  upon  the 
mortgage  Is  Isarred.  and,  after  the  period  of 
limitation  has  run,  the  debt  Is  revived  by  a 
new  promise."  In  Bank  v.  Woodman,  supra, 
it  was  held  that,  "Zn  the  absence  of  con- 
trolling equlttea,  a  second  mortgagee,  when 
a  prior  mortgage  Is  uncanceled,  mast  take 
notice  of  the  fact  whether  or  not  the  cause 
of  action  thereon  has  been  revived."  The 
question  involved  In  that  case,  the  right  of 
a  subsequent  mortgagee  to  avail  himself  of 
the  statute  as  against  a  claim  apparently 
barred,  is  not  the  question  we  have  to  deal 
with.  We  have  a  case  where  one  purchased 
the  mortgaged  premises  at  a  time  when  the 
debt,  as  appeared  from  the  mortgage,  was 
barred,  and  without  any  notice  that,  after 
bis  grantor  pm-chased  the  premises,  the 
mortgagors  had,  by  written  promise,  under- 
taken to  revive  the  debt.  We  do  not  think  that 
there  is  any  decision  of  this  court  which  has 
determined  this  question  against  the  con- 
clusion reached  by  the  lower  court  The 
doctrine  of  Day's  Case,  which  we  have 
shown  has  been  recognized  Id  at  least  two 
subsequent  cases,  is  In  harmony  with  the 
thought  that  one  who  purchases  the  mort- 
gagi'd  real  estate  at  a  time  when  the  mort- 
fi«ffe  appears  to  be  barred  may  successfnUy 


luteriMse  a  plea  of  the  statute  of  limitations 
to  the  foreclosure  of  such  a  mortgage  which 
the  mortgagors  have  attempted  to  revive 
after  they  have  parted  with  their  title,  he 
having  no  notice  of  said  revivor.  We  are 
not  disposed  to  extend  the  doctrine  of  Bank 
V.  Woodman  to  a  case  where  the  facts  are 
like  those  at  bar.  We  are  aware  that  this 
court  iias  often  said  that  the  lien  of  the 
mortgage  will  continue  so  long  as  the  debt 
exists;  and,  as  a  rule,  that  Is  so,  but  the 
language  thus  used  Is  to  be  construed  In 
view  of  the  facts  then  under  consideration. 

There  Is  no  doubt  of  the  right  of  the  mort- 
gagors In  this  case  to  revive  the  debt  as 
against  themselves,  or  so  as  to  continue  the 
Hen  OS  against  property  which  was  em- 
braced within  the  mortage,  and  which  they 
then  owned;  but  as -to  the  land  In  question, 
which  they  had  sold  long  before  the  at- 
tonpted  revival,  and  tlie  title  to  which  was 
acquired  by  Sackrison  In  reliance  on  the 
fact  that  the  debt  as  evidenced  by  the  mort- 
gage was  barred,  and  without  notice  of  tbe 
revival,  there  can  be  no  such  revival.  The 
law  Is  well  settled  that  after  the  mortgagor 
disposes  of  the  mortgaged  premises  by  deed, 
he  loses  all  control  over  them.  He  Is  then 
powerless  to  create  or  revive  cliarges 
against  such  lands.  As  is  often  said,  as  to 
such  premises  he  Is  a  stranger,  and  his 
power  to  revive  a  mortgage  does  not  exist 
if,  under  the  circumstances,  he  has  not 
power  to  give  a  new  one  which  would  be 
binding  thereon.  Zoll  v.  Camahan,  83  Uo. 
43;  Lord  V.  Morris,  IS  Cal.  482;  Schmucker 
V.  Slbert  IS  Kan.  104;  Newbonld  v.  Smith. 
83  Ch.  Dlv.  127;  Wood  v.  Goodfellow,  43 
Gal.  185;  13  Am.  &  Eng.  Enc.  Law,  p.  T«L 
The  decree  of  tbe  district  court  Is  in  all 
respects  correct,  and  it  la  affirmed. 


PARMBBS'  LOAN  &  TRUST  CO.  v.  CITT 
OF  NBWTON  et  al. 
(Supreme  Court  of  Iowa.    April  9,  1896.) 
Taxation  —  CoaPORATio^s  —  Asskssmekt—  Jcdo- 

MBNT  VaCATINO— ItlOHT  OF  CtTT  TO  AP- 
PBAt.— ESTOPPBI^COBTB. 

1.  Under  Mcaaln's  Code,  f  4392.  giving 
the  supreme  court  ameUate  joriadiction  over 

ndguieuts  of  oonits  of  record  In  special  proceed- 
ngH,  an  apponl  wilt  lie  to  the  supreme  court  by 
a  city,  or  its  board  of  equalization  in  Its  behalf, 
from  a  judgment  of  the  district  court  caDceiing 
ftu  aBsesBmect  rendered  on  aweal  from  tbe  boara 
of  cqiializatioD  under  aectiou  1312,  eiving  parties 
aggrieved  by  assessments  the  right  to  appeal 
from  the  board  of  equalisation,  though  tbe  city 
or  board  had  no  ri^bt  in  the  first  instance  to  ap- 
peal to  tite  circuit  court 

2.  The  organization  of  a  CoTporation  to  make 
and  sell  loanit  after  its  srtid^  of  lncorporati<« 
bad  been  filed,  and  blank  applications  for  loans, 
notes,  and  mortgages  liad  been  procured  for  it 
by  the  promoters,  was  abaadoaed;  uo  stock  hav- 
ing bvim  issued  or  other  property  than  the  blanks 
ac<iuired.  These  were  assigned  in  blank  by  the 
corporation,  and  divided  among  the  promotets, 
who  never  l>ecame  m^1)ers  of  the  eorporatton. 
Held,  that  the  corporation  was  not  subject  to 
assessment,  as  the  owner  of  notes  and  mortgafrea 
apiK-arlng  in  its  name  in  the  county  recorder's 
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offlce,  throat  the  blanks  being  naed  b;  the  pro- 
moten  in  tb^  own  DoaineM. 

it.  The  corpoiation  waa  not  in  inch  case  es- 
to^ied  from  ^■iJifnifig  that  the  aaseasment  was  in- 

4.  Public  offioen  Impleaded  in  their  Kpra- 
lentative  oq^dtr  axe  not  liaUa  peraonaUr  for 

costs. 

5.  It  ia  wittUn  the  discretioQ  of  the  district 
coort,  OD  appeaJ  from  the  board  of  eqaaliaation, 
to  allow  pleadings  to  be  filed,  thoagb  the  stat- 
otes  make  no  provifiion  therefor. 

6.  Where  the  district  court,  on  appeal  from 
a  board  of  equalizatkm,  liaa,  in  ita  ^aoation,  al- 
lowed pleadlnga  to  be  filed,  oopf  feea  therefor 
may  be  incladed  in  taxing  coats. 

7.  In  an  action  against  a  city  and  its  board 
of  eqoalization,  notice  of  appeal  serred  on  the 
mayor  or  city  derk  ia  a  aumcient  aerriee  as  to 
both  defendants  when  sach  peraona  are  ex  officio 
officers  of  the  board. 

S.  Anpellant  is  liable  for  co^  for  nnneceB- 
sary  notieea  of  appeal  served. 

9.  McClaln's  Code,  S  1288,  proTidlng  for  the 
assessment  of  the  averaxe  value  of  the  moneya 
and  credits  which  have  been  in  the  possession  of 
a  corporation  making  loans,  has  no  ac^lication 
when  loans  were  made  In  uie  name  of  the  cor- 
poration by  prirate  peiaona,  bat  the  corporation 
never  had  in  Ita  poawBsitm  or  control  any  of  the 
moneys. 

Appeal  from  district  court,  Jasper  county; 
A.  R.  Dewey,  Judge. 

This  is  on  appeal  from  a  decree  of  the  dl»- 
trict  court  canceling  and  setting  aside  an  as- 
sessment for  taxation  made  upon  the  proper- 
ty of  plaintiff  by  the  board  of  equallzaiioa 
of  the  dty  of  Newton.  Modified  and  af- 
firmed. 

H.  8.  Wlnslow,  for  ^pellants.  McElroy  & 
Mtuthup,  fbr  appellee. 

DEBMER,  J.  We  are  first  confronted  with 
a  motion  to  dismiss  the  appeal,  based  npon 
tlie  grounds:  First,  that  appellants  hare  no 
right  to  appeal;  second,  that  plaintiff  has 
not  appealed;  third,  this  court  has  no  Juris- 
diction. The  argument  made  In  support  of 
this  motion  proceeds  npon  the  tiieoiy  that, 
under  the  statute,  no  one  but  the  person  ag- 
griered  (who,  it  is  contended,  must  be  the 
party  against  whom  the  assessment  Is  made) 
<!an  appeaL  The  statute  conferring  the  right 
to  appeal  Is  as  follows  (McGIaln's  Code,  I 
1312):  "Any  person  who  may  feel  aggrieved 
at  anything  in  the  assessment  of  his  proper- 
ty may  appear  before  said  board  of  equallxar 
tlon  In  person,  or  by  agent,  at  the  time  and 
place  mentlooed  In  the  preceding  section, 
and  hare  the  same  corrected  In  such  manner 
as  to  Bald  board  may  seem  Just  and  equi- 
table, and  the  assessors  shall  meet  with  said 
twaM  and  correct  the  assessment  books  as 
they  may  direct  Appeals  may  be  taken 
from  all  boards  of  equalization  to  the  <4r> 
cult  (district)  court  of  the  county  where  the 
assessment  was  made,  within  sixty  days  aft- 
er the  adjournment  of  such  board  of  equal- 
ization, but  not  afterwards."  It  is  well  se^ 
tied  that  the  right  of  appeal  Is  purely  stat- 
utory, and,  unless  conferred  by  statute,  It 
does  not  exist;  and  It  may  be  that  the  stat- 
ute quoted  does  not  confer  upon  the  city  or 
Its  board  of  equalisation  the  right  of  appeal 
v.6t>K,wjio.lO— 50 


to  the  district  court  But  we  hare  another 
general  statute  (McClaln's  Oode^  I  4382), 
which  inxirldee  that  nhe  supreme  court  baa 
appellate  Jurisdiction  orer  all  Jndgmonta  and 
decisions  of  all  other  courts  of  record,  as  well 
in  case  <tf  ctrll  actions  as  In  proceedings 
of  a  special  or  Independent  chatacta."  Oth- 
er pn>rl8l<»n  of  the  Code  provide  bow  the 
appeal  may  be  taken.  We  hare.  In  effect 
held  that  this  last  statute  confers  the  right 
ot  appeal  In  all  cases  coming  within  the 
class  named,  unless  there  be  another  statute 
limiting  the  final  Jurisdiction  to  the  Inferior 
court  or  tribunal.  Lampson  r.  Piatt  1  Iowa, 
506.  Again,  we  bare  said  that  "this  court 
has  appelate  jurisdiction  orer  all  Judgments 
and  dedslMs  ot  courts  of  record  In  the 
state";  and,  this  cause  not  harlng  been 
shown  to  be  an  exception  to  the  rule,  jurlsdlc- 
tlon  of  It  must  be  assumed  to  exist"  Far- 
ley T.  Oelabeker,  78  Iowa,  4S3,  48  N.  W.  279. 
See,  also.  Darts  r.  Olty  of  Clinton,  SS  Iowa, 
Btt,  8  N.  W.  which  was  an  appeal  by 
the  city  firom  the  decree  of  the  district  conn 
<m  appeal  tscm  the  action  of  a  board  of 
equalisation.  The  language  used  by  Roth- 
rock,  J.,  In  the  case  of  Appeal  of  Des  Moines 
Water  Co.,  48  Iowa,  882,  has  reference  to 
aroeals  from  the  board  of  ^uallsation  to 
the  (drcait)  district  court,  and  not  to  appeals 
to  this  court  tma  the  ordw  of  a  court  of 
record;  and  the  same  may  be  said  with  ref- 
erence to  the  language  of  the  court  in  Grimes 
r.  City  of  Burlington,  74  Iowa,  126,  37  N.  W. 
106.  Upon  appeal  to  the  district  court  the 
city  and  board  of  equalisation,  acting -for 
and  on  behalf  of  the  city,  become  parties, 
and,  as  such,  an  empowerad  by  tiie  statute 
last  quoted  to  prosecute  an  appeal  to  this 
court   The  motion  to  dismiss  is  orermled. 

2.  The  case  comes  to  us  for  trial  de  novo, 
and  it  is  for  us  to  do  as  the  lower  court 
should  hare  done  tm  the  erldenee  adduced. 
The  rec(»d  discloses  the  f<dlowlng  fiicts:  In 
the  latter  part  of  the  year  18B8,  an  attunpt 
was  made  to  organize  a  oorporatlou  under 
the  name  of  the  Farmers'  Loan  &  Trust 
Company.  Articles  of  Incwporation  were 
filed  In  the  offlce  of  the  conn^  recorder  and 
'.  with  the  secretary  «f  state,  but  it  nerer  Is- 
sued any  stock,  nor  did  It  hare  any  ttfop- 
erty,  except  some  Uank  applications  for 
loans,  notes,  and  mortgages,  which  it  had 
printed.  Its  pranoters  expmded  some  mon- 
ey in  organizing  the  corporation  and  procur- 
ing blanks,  but  reotfred  no  stock  or  other 
evidence  of  membership.  Whm  the  cor- 
poration was  o^puiied.  Its  main  purpose 
was  to  "make  and  sell  loans";  but  this  was 
abandoned,  and  the  organization  waa  never 
fully  perfected.  The  Uanks  which  were 
procured  were  dtrlded  among  the  promoters, 
and  were  used  by  them  in  their  prtrate  busi- 
ness. In  order  to  make  the  blanks  arallable, 
assignments  in  Uank  were  executed  In  the 
name  of  the  proposed  corporation,  and  these 
papers,  when  dlrlded,  all  had  blank  assign- 
ments thereon.   The  promoters  of  the  cor- 
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poratlon  used  these  blanks,  and  the  records 
of  the  county  disclosed  a  large  number  of 
mortgages  standing  In  the  name  of  the  cor- 
poration. The  board  of  equalization  made 
an  assessment  on  the  strength  of  these  rec- 
ords, but  it  Is  shown  affirmatively  that  the 
corporation  had  no  interest  in  the  notes  and 
mortgages,  copies  of  which  were  found  in 
the  county  recorder's  office.  The  corpora- 
tion Itself  has  merely  a  superficial  life,  for 
the  purpose  of  releasing  some  of  the  mort- 
gages which  were  taken  on  the  blanks  divid- 
ed among  the  promoters.  Under  such  a  state 
of  facts,  It  Is  apparent  that  there  is  nothing 
to  assess  to  the  corporation,  and  that  the  ac- 
tion of  the  board  of  equalization  in  assess- 
ing against  it  the  sum  of  |35,000  was  and  Is 
illegal,  unless  there  be  something  In  a  claim 
made  by  the  defendants  that  the  plaintiff 
Is  estopped  from  questt(Hiing  the  assess- 
ment  by  reason  of  the  fact  that  many  loans 
appear  to  have  been  made  by  the  corpora- 
tion. It  does  not  appear  to  us  that  there 
Is  anything  In  this  claim.  No  estoppel  was 
pleaded  by  the  defendants,  and  there  is  no 
evidence  showing,  or  tending  to  show,  that 
any  one  ctiarged  with  any  duty  with  ref- 
erence to  the  assessment  of  property  was  In 
any.  manner  misled  by  the  fact  that  these 
mortgages  appeared  upon  the  county  records 
with  plaintiff's  name  as  mortgagee.  There 
is  no  evidence  that  the  moneys  and  credits 
represented  by  these  instruments  were  not 
assessed  to  the  proper  parties,  aioreover,  it 
appears  that  there  was  an  assignment  of 
each  and  all  of  these  mortgages,  and  of  the 
notes  secured  thereby,  to  the  real  owners  of 
the  paper,  and  that  this  assignment  was  ex- 
ecuted before  the  loans  were  made.  The 
case  lacks  many  elements  necessary  to  con- 
stitute an  estoppel.  Authorities  need  not  bo 
cited  on  so  plain  a  proposition. 

It  is  said,  however,  that  the  assessment 
was  authorized  under  section  1288.  McGlain's 
Code,  which  is  as  follows:  "All  taxable  prop- 
erty shall  be  taxed  each  year,  and  person- 
al property  shall  be  listed  and  assessed  each 
year  In  the  name  of  the  owner  thereof  on 
the  first  day  of  January,  except  moneys  and 
credits  of  associations  organized  under  the 
genenl  Incorporation  laws  of  this  state, 
♦  •  •  and  others  who  have  loaned  money, 
bought  notes,  mortgages  or  other  securities 
within  the  year  previous  to  the  time  of  as- 
sessing; in  every  such  instance,  the  average 
value  of  the  moneys  and  credits  which  have 
been  in  the  possession  or  under  the  control 
of  the  person  making  the  list,  during  the 
year  previous  to  the  time  of  making  said 
assessment  shall  be  listed  for  taxation." 
The  evidence  conclusively  shows  that  ai^ 
pellee  did  not  own  or  have  In  Its  posses- 
sion or  under  its  control  any  money  or 
property  of  any  kind;  that  it  never,  In  fact, 
negotiated  any  loan,  and  never  had  any 
of  the  notes  or  mortgages  In  Its  possession 
or  under  its  control.  Consequently,  the  stat- 
ute quoted  has  no  application. 


S.  The  court  below  rendered  judgment 
against  the  Individual  members  of  the  coun- 
cil of  the  city  of  Newton  for  the  costs  of  the 
case.  This  was  erroneous.  It  Is  doubtful, 
to  say  the  least,  whether  they  should  have 
been  made  parties  to  the  case.  But,  concede 
that  they  were  properly  In  the  case,  yet  they 
were  Impleaded  In  a  representative  capacity, 
and  should  not  have  been  taxed  with  the 
costs.  The  city  of  Newton  Is  alone  responsi- 
ble for  them,  and  the  Judgment  should  have 
been  against  It  alone.  The  plaintiff  filed  In 
the  district  court  a  paper  called  a  "petition," 
containing  17  or  more  pages  of  typewritten 
matter,  and  a  copy  fee  of  94.00  was  taxed  as 
part  of  the  costs.  Defendants  moved  to  strike 
this  paper  from  the  files,  and  afterwards  filed 
a  motion  to  retax  the  costs  in  so  far  as  the 
copy  fee  was  concerned.  These  motions 
were  each  overruled,  and  it  Is  insisted  that 
the  rulings  are  erroneous.  Now,  while  the 
statute  does  not  provide  for  any  written 
pleadings  In  cases  of  appeals  from  the  board 
of  equalization,  yet  It  does  not  follow  that 
such  pleadings,  when  filed,  should  be  strick- 
en from  the  flies.  Pleadings  often  tend  to 
simplify  and  render  certain  the  issues  to  be 
tried  by  the  court  in  such  cases;  and  the 
lower  court  may,  in  the  exercise  of  its  dis- 
cretion, allow  the  same  to  be  filed.  They, 
no  doubt,  tend  to  expedite  the  trial;  and. 
when  allowed  In  the  exercise  of  a  wise  dis- 
cretion, copy  fees  may  pit^rly  be  taxed 
therefor.  The  motion  to  retax  also  asked 
that  the  cost  of  the  service  of  all  notices 
made  upon  defendants,  except  the  city  of 
Newton,  be  taxed  to  plaintiff.  It  Is  some- 
what difficult  to  determine  upon  whom  serv- 
ice of  notice  of  appeal  from  the  action  of  a 
board  of  equalization  should  be  made,  but 
we  think,  as  the  board  acts  tbroogli  u><d  on 
behalf  of  the  city  now  (Klnnte  v.  Waveriy, 
42  Iowa,  437),  that  service  upon  the  mayor 
or  clerk  is  sufficient  (Code  1873,  $  2612).  But 
If  It  be  said  that  the  board  of  equalization  If 
In  Itself  a  corporation,  and  that  service 
should  be  had  upon  it,  then  service  upon  the 
mayor  or  the  clerk  Is  sufficient,  for  they  are 
ex  officio  members  andofflcersof  the  board  of 
equalization.  See  (3ode  1873.  H  BIB,  522,  531, 
829,  and  2612.  In  either  event  service  upon 
the  mayor  was  sufficient,  and  all  that  was  re- 
quired to  give  the  lower  court  Jurisdiction. 
All  costs  made  in  the  service  of  other  no- 
tices should  have  been  taxed  to  plaintiff. 
The  decree  and  order  of  the  district  court, 
except  In  the  particulars  stated,  was  correct, 
and  will  be  affirmed,  except  as  to  the  taxa- 
Uon  of  costs.  Modified  and  affirmed. 


STATE  ex  rel.  BOTOB  v.  WTBfBN. 
(Supreme  Court  of  Iowa.    April  9,  189S.) 
MuirtctPAi.  CoupoRATioif — OmcsRB  — BLBcnoir. 

Code,  i  609,  provides  that  a  town,  od  be* 
coming  a  city  of  tae  second  class,  shall,  at  the 
regular  anoual  election  of  mnnic^wl  officen, 
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elect  the  officers  to  which  its  new  grade  entitles 
it.  and  that,  on  their  election  and  qualification, 
the  term  of  any  former  officer  shall  expire.  Prior 
to  1886  mayoiB  of  second-daM  cities  were  elect- 
ed  annnaily.  Actr  2l8t  Gen.  Assem.  c.  141,  pro- 
Tides  that  the  terms  of  mayors,  etc.,  of  secoud- 
clasB  cities,  should  tbereaft^  be  two  years,  and 
that  the  first  election  under  the  act  Bbould  be 
held  on  the  first  Monday  In  March,  1887.  Held, 
thit  on  a  town  becoming  a  city  of  the  second 
class  in  an  eTen-numbered  year,  suhsequeut  to 
Acts  2l8t  Gen.  Assem.  c.  14l,  and  prior  to  the 
annual  election  in  such  year,  it  was  entitled  to 
elect  at  audi  annual  etection  a  mayor  for  a  term 
of  two  yeara 

Appeal  fn»a  dlatzict  court,  O'Brioi  coon^; 
Scott  W.  Ladd,  Judge. 

Quo  warranto  to  test  the  right  of  the  de- 
fendant to  hold  the  office  of  mayor  of  the  city 
of  Sh^don.  Judgment  for  the  relator,  and  the 
defendant  appealed.  Affirmed. 

D.  W.  A.  Perkins,  for  appellant.  Boles  & 

Roth,  for  appellee. 

GRANGER,  J.  The  city  of  Sheldon  be- 
came each,  from  an  incorporated  town.  Just 
prior  to  the  municipal  election  in  March, 
1894;  and  at  the  Section  In  that  year  the  re- 
lator was  duly  elected  to  the  office  of  mayor 
of  the  city.  At  the  municipal  election  in 
March,  1895,  the  defendant  was  elected  to  that 
office,  and  has  assumed  the  duties  thereof; 
and  thia  proceeding-  Is  to  test  his  right  to  ex- 
ercise anch  duties  by  virtue  of  said  election. 
The  cause  was  submitted  on  a  stipulation  of 
facts,  and  the  foliowing,  included  therein.  In- 
dicates the  cMitentions  in  the  case:  "That 
the  contenticx)  of  the  parties  hereto  is:  The 
relator  contends  that  the  said  city  being  a 
city  of  the  second  class,  that  he  was  on  March 
5, 1894,  elected  mayor  thereof  for  the  full  term 
of  two  years,  and  that  his  term  of  <^ce  does 
not  ^plre  until  the  regular  city  election  in 
March,  1896.  The  contention  on  the  part  of 
defendant  is:  That  mayors  of  cities  of  the 
second  class  in  this  state  are  to  be  elected  in 
odd-numbered  years,  unless  tiie  first  election 
under  the  new  organization  of  a  city  as  a 
city  of  the  second  class  occurs  In  an  even- 
numbered  year,  and  then  the  mayor  so  elected 
in  such  even-numbered  year  only  hfMB  bis 
(^ce  for  one  year;  and,  consequently,  the  re- 
lator's term  of  office  raqpired  Upon  the  qualifi- 
cation of  the  defendant,  In  March,  1895." 

Section  509  of  the  Code  provides  that,  when 
an  incorporated  town  is  changed  Into  a  city  of 
the  second  class,  such  city  "shall,  at  the  regular 
annual  i>erlod  for  the  election  of  -  municipal 
officers,  proceed  to  organize  according  to  fts 
new  grade,  by  the  election  of  officers  properly 
belonging  thereto,  and  cm  their  election  and 
qualification  the  term  of  service  of  any  fwmer 
officer  shall  expire."  Prior  to  1886,  mayors  of 
cities  of  the  second  class  were  elected  an- 
nually. The  21st  General  Assembly,  by  chap- 
ter 141  of  its  Acts,  so  changed  the  law  as  to 
have  them  elected  blenlally,  which  is  the  law 
now  In  force.  The  language  of  section  2  of 
the  act  is  as  ft^ows:  "The  terms  of  office  for 
the  mayor,  treasurer,  assessor,  and  stdicitor, 
shall  be  two  years,  and  the  first  electlim  under 


this  act  shall  be  held  on  tbe  first  Monday  of 
March.  1887."  The  act  was  passed  In  1886, 
and  took  effect  July  4th  of  that  year,  and  the 
first  election  was  fixed  for  the  March  foUow- 
lD£.  There  Is  no  dispute  bat  that  cities  of  the 
second  class  may  be  organized  so  as  to  bare 
their  first  election  In  the  eren-nnmbered  year. 
Tbat  was  done  in  this  case.  It  la  not  true, 
then,  that  all  elections  fbr  mayors  shall  be  held 
In  the  odd-numbered  years.  The  law  nowbm 
contains  any  language  to  e^ressly  change  or 
modify  the  rule  that  mayors  are  to  be  elected 
blenlally.  The  act  fixes  the  time  for  the  first 
eIectl<Hi  In  1887.  Tbat  would  contnd  as  to  all 
such  cltieatben In  existence.  Thelawthenp^ 
mits  other  cities  to  come  Into  existence  so  that 
tbelr  first  election  will  come  in  eren-numlxxed 
years.  Others  may  so  come  into  oistoice 
after  the  year  1887  as  that  theli  first  election 
win  come  in  odd-numbered  years.  The  bien- 
nial period  is  applicable  to  all  such  cities,  and 
no  exception  la  made  for  any  purpose  nor  on 
any  account;  and  we  do  not  see  why  a  second 
or  third  election  In  eren-nnmbaed  years  Is 
not  as  valid  as  the  first,  and  we  bare  no  doubt 
as  to  the  legality  of  the  first.  We  do  not 
fed  anthorlced  to  Ingraft  tm  tbe  law,  by  con* 
structlon.  a  prorlston  not  expressed  In  It,  that 
would  In  some  respects  defeat  Its  express  pro- 
visions by  cban^rtng,  In  particular  cases,  die 
tenure  of  i^ce.  We  think  the  holding  of  tbe 
district  coort  Is  right,  and  its  Judgment  Is  af- 
firmed. 


DB  GOET  v.  VAN  WYK  et  al. 
(Supreme  Court  of  Iowa.    AprU  9,  1896.) 

IfORTaAGSS— CONSIDBRATIOS— PaBOL  BVIDBNCI— 

Wrongful  Attaohhist— Dahaoss— Pbincipai^ 

ASD  SUBBTT— RBLSA88  OF  SCBSTT— TbIAI/— BF- 
FKCT  OF  VlBniCT. 

1.  In  an  action  on  a  note,  where  defendant 
claimed  to  be  surety  only,  and  It  appeared  that 
the  principal  had  given  a  mortgage  to  plaintiff 
covering  toe  property  for  which  the  note  sued  on 
was  given,  the  consideration  stated  in  tbe  mort- 
gage not  inclodine  the  note  in  suit,  it  was  prop- 
er to  allow  defendant,  he  not  bdng  a  party  to  toe 
mortgage,  to  show  by  parol  that,  as  part  of  the 
consideration  of  the  mortgage^  it  was  agreed  by 

filaintiff  that  be  would  release  defendant  from  au 
lability  on  the  note. 

2.  The  admission  of  Incompetent  evidence  as 
to  speculative  damages  is  ikarmless  error,  where 
the  verdict  for  plaintiff  is  one  for  nominal  dam- 
ages. 

3.  In  attachment,  where  defendant  claimed 
damages  for  wrongful  attacbmoit,  and  the  evi- 
dence showed  that  the  grounds  of  att^ment 
were  true,  an  instruction  as  to  exemplary  dam- 
ages was,  in  view  of  a  verdict  for  defendant  for 
one  dollar,  error  without  [ffejndice. 

4.  In  an  action  on  a  promissory  note  aided 
by  attachment,  where  defendant  claimed  to  be 
merely  a  Bure^,  and  alleged  farther  that  under 
a  contract  between  plaintiff  and  the  prindpal  he 
had  been  released  from  liability,  there  was  evi- 
dence to  show  tbat  defendant  had,  prior  to  the 
commencement  of  the  action,  stated  to  a  third 
person  that  he  was  llaUe  for  a  security  note 
which  he  would  not  pay  If  he  could  avoid  it; 
and  that  he  wished  to  convey  his  property  to  his 
sister-in-law.  ffeM,  that  it  was  not  errer  to 
instnict  tbe  Jury  that  if  tbey  found  the  facts  to 
be  true  they  should  consider/ them  oBly.  in  de- 
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lining  whether  plnintiff  bad  sufficient  gronnda 
he  ismianoe  ot  the  attachment,  and  not  aa 
ag  upon  the  questiou  whether  defendant 
\''  »oen  releaaed  from  liability  as  sarfty. 
i.  In  an  action  upon  a  promlaeory  note, 
e  defendant,  daimfng  to  be  surety  only,  al- 
.  that,  as  consideratloD  of  a  mortgage  gir- 
y  his  principal  to  plainllff  upon  property  for 
^rcbaae  of  which  the  notes  in  suit  were  giv- 
jpIaiDtifF  had  agreed  to  release  him  from  his 
ility  aa  surety,  there  was  no  error  in  an  in- 
.iction  that,  if  defendant  was  merely  a  surety, 
.iutiff  could  not  release  any  of  the  property 
rered  by  said  mortgage,  or  appropriate  it  to 
s  own  use,  or  to  any  purpose  other  than  pay* 
•ent  of  the  claims  secured  thereby,  without  re- 
■asing  defendant  from  liability  to  the  eztoit  of 
the  value  of  such  property  so  released  or  appro- 
priated. 

0.  Where  an  instruction  fails  fully  to  state 
the  law  applicable  to  the  facts,  but  tbe  law  is  ful- 
ly set  forth  in  a  subsequent  instroctioD,  the  er- 
ror is  without  prejudice.  • 

7.  In  an  action  upon  a  note  aided  by  attach- 
ment, where  defendant  alleges  wrmgful  attacb- 
meut,  and  denies  the  liabili^  on  the  note,  a  gen- 
eral Terdict  for  dtfendant  for  one  dollar,  with 
special  finding  that  the  attachments  were  wrong- 
folly  sued  out,  must  be  construed  aa  a  general 
Terdict  agalnat  the  plaintifif  on  all  the  issues  pre- 
sented in  the  entire  case. 

Appeal  from  district  court,  Marlon  county; 
A.  W.  WUUnaon,  Judge. 

Action  on  three  Dromlaaoi?  notes.  Trial 
to  a  JuT7.  Verdict  and  Judgment  for  defend- 
ant. Plaintiff  appeals.  Affirmed. 

P.  H.  Bousquet,  Hays  Bros.,  and  H.  S. 
Wlnslow,  for  appellant.  Earie  &  Prouty  and 
G.  W.  Crozler,  for  appellee  Uithoven. 

KINNE,  J.  1.  Plaintiff  commenced  his  ac- 
tion, aided  by  attachment,  upon  three  prom- 
issory notes,  which  were  signed  l>y  both  of 
the  defendants,  and  which,  In  the  aggregate, 
amounted  to  about  $1,200.  The  grounds  al- 
lied tor  sn  attachment  against  the  proper- 
ty of  the  defendant  Ulthoven  are  that  he  "Is 
about  to  remove  permanently  out  of  the 
state,  and  refuses  to  secure  or  pay  the  pUiin- 
tlff,"  and  "he  la  about  to  remove  his  prop- 
erty, or  part  thereof,  oat  of  the  county,  with 
intent  to  defraud  hia  creditors."  Defendant 
Van  Wyk  made  no  appearance,  and  judg- 
ment was  rendered  against  him  by  default. 
Ulthoven  answered  In  three  counts.  In  the 
Qrst  count  he  admits  the  execution  of  the 
notes,  but  says  he  Is  surety  only  for  Von 
Wylt,  of  which  fact  plalntllT  bad  knowledge; 
that  they  were  given  for  property  purchased 
by  his  co-defendaot  of  plaintiff;  that,  after 
the  notes  bad  been  given,  the  plaintiff,  deslr- 
ring  to  obtain  a  mortgage  upon  the  property 
of  Van  Wyk  to  secure  not  only  the  notes 
sued  upon  for  which  he,  Uithoven,  was  sure- 
ty, but  also  other  claims,  agreed  with  Van 
Wyk,  If  he  (Van  Wyk)  would  exeriite  such 
a  mortgage,  he  (plaintiff)  would  release  the 
defendant  from  all  liability  aa  a  maker  of 
said  notes;  and  the  said  mortgagre  was  so 
executed.  The  second  count  admits  the  ex- 
ccirtion  of  the  notes,  and  alleges  that  plain- 
tiff Is  estopped  from  collecting  them  of  de- 
fendant because  he  (Van  Wyk)  entered  Into 
an  arransemeat  under  which  Van  Wyk  pur- 


chased  at  a  sale  made  by  plaintiff  a  lar^re 

amount  of  property,  plaintiff  agreeing  that 
If  defendant  would  become  Van  Wyk's  sure- 
ty upon  the  notes  to  be  giv^  therefor,  be 
(plaintiff)  would  bear  one-balf  of  the  liability 
with  the  surety,  and  would  carry  them  equal- 
ly with  the  defendanft,  until  Van  Wyk  could 
make  the  money  out  of  the  rented  farm  and 
stock  purchased  with  which  to  pay  the  debt: 
that  afterwards,  Van  Wyk.  fearing  he  could 
not  pay  the  notes,  proposed  to  transfer  to 
plaintiff  the  property  which  be  had  mort- 
gaged to  secure  thtm.  and  which  mortgage 
had  been  taken  contraty  to  the  defmdant's 
wIsbM;  that  plaintiff  accepted  and  received 
the  mortgaged  property,  and  converted  some 
of  It  to  his  own  use;  that  he  releaaed  a  por- 
tion of  it  from  the  hen  of  the  mortgage, 
whereby  the  defendant  was  damaged  lu  a 
sum  greater  than  the  amount  due  on  the 
notes,  and  is  released  from  all  liability.  The 
third  count  seeks  to  recover  for  damages  uu 
the  bond  for  the  wrongful  issuance  and  levy 
of  the  attachmmts.  it  being  charged  that 
the  same  were  wrongfully  and  maliciously 
sworn  out  and  levied,  by  reason  of  which  he 
claims  actual  and  exemplary  damages.  It 
is  also  averred  that  defendant  was  contem- 
plating removing  from  Iowa  to  the  state  of 
Mississippi;  that  he  had  contracted  to  aell 
his  Iowa  farm,  and  by  reason  of  the  levy 
of  said  writs  he  was  unable  to  comply  with 
his  agreement  to  convey,  and  was  greatly 
damaged  thereby.  The  mortgage  referred  to 
Ln  the  answer  recites  that  whereas  Van  Wyk 
la  indebted  upon  certain  promia8(»y  notes, 
signed  by  himself  and  Uithoven,  which  are 
the  notes  In  suit,  two  of  which  are  held  by 
certain  banks,  and  upon  which  plaintiff  is 
liable  as  an  Indorser,  and  Van  Wyk  is  also 
Indebted  to  plaintiff  upon  other  notes,  upon 
one  of  which  he  Is  about  to  bring  suit,  ttiat 
as  to  it  plaintiff  agrees  to  extend  the  time 
of  payment;  that  he  has  also  extended  a 
credit  of  $125  to  Van  Wyk,  for  which  a  note 
was  that  day  executed.  "Now,  tberefcHre,  be 
It  known  that  I,  William  Van  Wyk,  above 
named,  for  and  In  consideration  of  the  ex- 
tension of  said  promissory  note  originally 
payable  to  E.  Bientema,  and  In  consideration 
of  the  sum  of  one  hundred  twenty-flve  dol- 
lars to  me  in  hand  paid,  and  the  receipt 
whereof  is  hereby  acknowledged,  have  bar- 
gained and  sold,"  etc.  Her«  follows  a  list 
of  persomil  property.  **The  conditions  of  this 
mortgftge  ore  that  I  shall  pay  or  cause  to 
be  paid  to  the  said  Jolm  De  Goey  the  said 
promissory  notes  above  described  [not  those 
In  suit],  and  shall  pay  or  cause  to  be  paid 
the  hundred  twenty-flve  dollar  note,  and  that 
I  shall  save  and  keep  harmless  the  said 
John  De  Goey  from  any  and  all  damages  and 
tiabilUy  by  reason  of  his  having  Indorsed 
and  assigned  the  promissory  notes  herein 
first  above  described  as  indorser  thereof,"— 
then  the  conveyance  should  be  void.  To 
these  answers  the  plaintiff  re^ed,  denying 
aJl  sTermaiti  oare  the  admtsslmi  of  the  ez- 
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ecutloD  of  the  notes  and  the  coatem^ted 
removal  to  Mississippi. 

2.  It  is  first  contended  that  the  evidence 
falls  to  establish  that  UlthoT«i  was  only  a 
surety  on  the  notes  In  salt  We  shall  not 
dlscoBs  the  evidence  toocliing  this  matter. 
We  think  it  was  such  as  to  Justify  the  Jury 
In  finding  that  Ulthoven  signed  the  notes  as 
aarety  only. 

3.  It  is  urged  that  to  permit  Ulthoven  to 
show  that  the  agreement  between  plalntif? 
and  Van  Wyk  was  that,  if  the  latter  would 
execute  the  mortgage,  the  plaintiff  would  re- 
lease Ulthoven  from  liability  on  the  notes 
sued  upon,  was  changing  the  written  ctMitract 
of  the  parties  by  parol  evidence.  Appellee 
contends  that  such  evidence  Is  admissible  to 
show  the  actual  consideration  of  the  mortgage. 
In  support  of  his  ccHitentlcm  appellee  relies 
upon  Scott  V.  Sweet,  2  O.  Greene,  224,  and 
Taylor,  Thomas  &  Co.  v.  Wlghtman,  51  Iowa, 
411,  1  N.  W.  607.  The  first  case  cited  was 
one  where  It  was  attempted  to  show  as  a  de- 
fense to  a  promissory  note  that  the  considera- 
tion had  failed,  and  this  court  held  such  evi- 
dence admissible.  In  the  last  case  the  con- 
sideration stated  was  one  dollar,  and  it  was 
held  that  it  might  be  shown  what  the  conald- 
eration  in  fact  was.  These  cases  are  unlike 
that  at  bar.  In  this  case  the  c(»islderatkHi  is 
expressly  stated  to  be  the  extension  of  a  cer^ 
tain  note,  and  the  payment  of  another  note 
given  for  mtmesy  that  day  advanced  to  Van 
Wyk.  There  Is  much  conflict  In  the  authori- 
ties as  to  what  may  be  shown  regarding  the 
consideration  of  a  written  instrument  Many 
authorities  hold  that  the  consideration  may 
be  shown  parol  to  be  greater  or  less,  oth- 
er or  different  from,  or  something  additional 
to  that  stated  in  the  writing.  Railway  Ck>.  v. 
Nea/us  (Ky.)  18  S.  W.  1030;  Fraley  v.  Bent- 
ley,  1  Dak.  25,  46  N.  W.  506;  1  Pars.  Cent.  p. 
430;  Machine  Co.  v.  Qaertner,  55  Mich.  45S, 
21  N.  W.  885;  17  Am.  &  Eng.  Knc.  Law,  pp. 
438-442,  Other  authorities  seem  to  go  so  far 
as  to  permit  a  consideration  to  be  shown 
which  Is  Inconsistent  with  or  contrary  to  that 
stated  in  the  written  instrument.  Id.  p.  441. 
In  our  own  state,  and  in  cases  where  the  facts 
involved  make  the  holdings  applicable  to  the 
(acts  of  the  case  at  bar,  the  rule  has  bem  ad- 
hered  to  that  when  the  conalderations  are  ex- 
pressed and  fully  stated  in  unmistakable  lan- 
guage in  the  written  Instrument  it  is  not  com- 
petent or  admissible  to  add  to,  change,  or  vary 
them  by  parol  evidence.  Courtwrlgbt  v. 
Strickler.  37  Iowa,  386;  Qelpcke  v.  Blake,  19 
Iowa,  2li3;  Blair  v.  Buttolpb,  72  Iowa,  81,  liS 
N.  W.  349;  Lewis  v.Day,  53  Iowa,  575.  5  N.  W. 
753;  Bank  v.  Snyder,  79  Iowa,  195,  44  N.  W. 
356;  Benson  v.  Haywood,  86  Iowa,  110,  53  N. 
W.  85;  Railway  Co.  v.  McCormlck,  90  Iowa, 
450,  57  N.  W.  949.  See  Kracke  v.  Homitt 
(Iowa)  58  N.  W.  1056.  If,  then,  the  defend- 
ant Ulthoven  had  been  a  party  to  the  mort- 
ga^e,  this  evidence  would  not  have  been  ad- 
missible. While  und»  our  statute,  Ulthoven, 
it  a  party  for  whose  benefit  the  mortgage  was 


made,  might  avail  himself  of  It  (Code,  |  255^, 
stUl  he  is  in  no  legal  sense  a  party  to  it  bo 
as  to  bring  blm  within  the  rule  which  ex- 
cludes the  parties  to  such  instruments  from 
adding  to  or  varying  them  by  parol  evidence. 
The  rule  excluding  such  parol  evidence  ap- 
plies only  to  those  who  are  parties  to  the  in- 
strument the  effect  of  which  may  t>e  sought 
to  be  changed.  It  cannot  affect  third  per- 
sons, who,  were  It  otherwise,  might  thereby 
be  precluded  from  establishing  the  truth  as 
to  matters  with  regard  to  which  they  bad 
nothing  to  do.  1  Greenl.  Erv.  {  279;  17  Am. 
&  Eng.  Enc.  Law,  p.  453;  Johnson  v.  Port- 
wood  (Tex.  Sup.)  84  S.  W.  596.  Inasmuch  as 
the  defendant  was  not  a  party  to  the  mort- 
gage, there  was  no  error  In  permitting  him 
to  show  that  in  fact  there  was  a  consideration 
other  than  that  stated  therein. 

4.  Tbe  defendant  having  testified  touching 
arraogements  he  had  made  for  the  purchase 
of  property  in  the  state  of  Mississippi,  and  for 
the  disposition  of  his  farm  in  Iowa,  was  asked 
and  permitted  to  answer  the  following  ques- 
tions: "Have  you  been  able  to  carry  out  that 
arrang^ent?"  He  answered:  "I  could  not 
do  that  The  land  is  attached,  and  fhat  is 
what  holds  me  back.  I  had  planned  to  go  to 
Mississippi."  He  was  then  asked,  "Wbat  ob- 
ligations did  you  enter  into  down  there?"  He 
answered:  "I  bought  four  hundred  tortj 
acres  of  land  down  there.  I  was  to  have  tak* 
en  possession  on  the  first  ot  Mar^  and  pay 
tm  it.  I  was  prevented  because  I  did  not 
have  the  money.  I  knew  of  the  second  at- 
tachment. We  did  not  go  as  we  expected  to 
on  accouBt  of  the  attachment.  If  it  had  not 
been  for  this  attachment  I  would  have  beeu 
in  Mississippi,  sowing  oats.  I  think  I  woui4 
have  -gone  about  eight  days  ago.  I  think  my 
time  is  worth  two  dollars  per  day."  After 
testifying  that  some  of  his  horses  had  been 
attached,  he  was  asked:  "Now,  wbat  was 
you  about  to  do  with  these  horses  at  the  time 
they  were  attached?"  He  answered:  "We 
wanted  to  put  them  in  the  car.  I  was  going 
to  send  th^  to  Mississippi."  AU  of  these 
Questions  were  objected  to  as  incompet^t  ir- 
relevant and  immaterial  and  speculative,  and 
in  each  case  tbe  objection  was  overruled. 
The  defendant's  real  estate  and  certain  homes 
had  l»een  levied  upon  under  the  writs  of  at- 
tachment. The  questions  propounded  sought 
to  establish  facts  which  were  within  the  alle- 
gations of  the  defendant's  answer.  In  Camp- 
beU  V.  Chamberlain,  10  Iowa,  339,  It  was  held 
that  the  damages  in  such  cases  m^ht  embrace 
all  losses  and  expenses  incurred  by  the  party 
in  making  defense  to  the  attachment  proccoil- 
ings,  and  such  losses  as  he  may  have  sustain- 
ed by  being  deprived  of  his  property,  and  any 
Injury  thereto  by  Its  loss  or  depreciation  m 
value;  and  that  injuries  to  credit  character, 
or  business  were  too  remote  and  speculative 
to  be  considered.  See  Fltmab  v.  Woodmansee. 
34  Iowa,  119.  In  Lowenstein  v.  Monroe,  55 
Iowa,  83,  7  N.  W.  406,  a  stock  of  goods  had 
been  levied  upon,  and  It  wasjield  that  daitf- 
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as(^  claimed  for  loss  of  proflts,  loss  of  busi- 
ness and  custom  and  credit  were  not  reeover- 
ablt*.  It  seems  to  UB  that  sucb  damages  as  It 
wap  sought  to  establish  by  these  questions 
were  too  remote  and  speculative.  It  Is  not  at 
all  ct-rtain  that  the  purchase  In  Mississippi 
would  have  been  completed,  and  the  defend- 
ant have  removed  there,  even  though  no  at- 
tachment had  been  levied  upon  his  property. 
If  the  Mississippi  arrangement  had  been  Anal- 
ly consummated,  It  cannot  be  presumed  that 
It  would  have  Inured  to  defendant's  benefit. 
Whether  or  not  the  purchase  would  have  prov- 
ed a  profitable  Investment  Is  a  matter  purely 
Biieculatlve.  So,  also,  the  claim  that  defend- 
ant, if  not  prevented  by  these  attachments, 
would  hare  been  sowing  oats  In  the  sunny 
south,  Is  a  matter  bo  devoid  of  certainty  as  not 
to  be  a  proper  element  of  damages.  We  thlnlE 
the  court  erred  In  admitting  this  evidence. 
It  Is  urged  by  appellee,  however,  that  the  rul- 
ing of  the  court  was  without  prejudice,  and  in 
this  view  we  concur.  The  Jury  found  spe- 
cially that  both  writs  of  attachment  were 
wrongfully  sued  out,  and  returned  a  general 
verdict  for  the  defendant  In  the  sum  of  oue 
dollar.  Taking  the  si>eclal  findings  and  gen- 
eral verdict  together,  we  think  it  may  proper- 
ly be  said  that  the  jury  must  have  found  that 
the  defendant  was  not  liable  upon  the  notea. 
Sucb  being  the  case,  it  is  apparent  thai  oie 
Jury  could  not  have  allowed  any  damage  bas- 
ed upon  this  Improper  evidence,  as  the  amount 
allowed— one  dollar— was  merely  nominal. 
The  Instruction  of  the  court  relating  to  dam- 
ages was  correct. 

S.  It  Is  said  that  the  court  erved  In  In- 
structing the  Jury  as  to  exemplary  damages, 
because  the  evidence  showed  that  the 
grounds  stated  for  the  attachment  were 
true.  If  that  be  conceded,  still  It  would  be 
error  without  prejudice,  from  the  fact  that 
the  damages  assessed  clearly  indicate  that 
no  exemplary  damages  were  allowed.  Un- 
der the  cirvumBtances  it  ts  impossible  to 
conceive  how  any  prejudice  could  have  re- 
sulted from  the  giving  of  the  instruction. 

0,  Krror  Is  assigned  upon  the  giving  of 
the  fourteenth  instruction  to  the  Jury.  The 
evidence  shows  that  Ulthoven  went  to  one 
Thomnssen  to  have  a  deed  made  fraudu- 
lently conveying  his  property  to  his  sister- 
in-law.  He  stated  to  Thomassen  that  he 
was  liable  for  a  security  debt,  which  he 
would  not  pay  if  he  could  avoid  It,  and 
therefore  wished  to  make  the  conveyance. 
This  was  prior  to  the  commencement  of 
these  actions.  The  court  told  the  Jury  that 
if  such  facts  wore  found  by  them  to  be  true, 
they  should  consider  them  only  In  deter^ 
mining  whether  or  not  plaintiff  had  suffi- 
cient grounds  or  reasons  for  the  Issuance  of 
the  attachments,  and  must  not  consider 
them  as  bearing  upon  the  question  as  to 
whether  or  not  the  contract  was  made  be- 
tween the  defendant  and  plaintiff  for  the 
release  of  X'ithoven  from  liability  on  the 
notes  sued  upon.   It  is  Insisted  that  the  evi- 


dence should  have  been  considered  as  t* 
both  matters.  There  was  no  error  in  the 
instruction.  It  does  not  appear  that  at  the 
time  Ulthoven  made  these  statements  he 
had  any  knowledge  of  the  arrangement  be- 
tween plaintiff  and  Van  Wyk  for  Ms  (Ultho- 
ven's)  release  from  liability  upon  the  notes. 
It  Is  certain,  therefore,  that  whatever  Ultho- 
ven said  could  not  be  considered  as  Indica- 
ting that  he  considered  himself  liable  on  the 
notes  to  the  extent  of  defeating  the  contract 
between  plaintiff  and  Van  Wyk,  of  which 
be  was  then  Ignorant  Again,  there  Is  no 
evidence  that  Ulthoven  admitted  any  lia- 
bility upon  tbese  notes  In  suit.  No  particu- 
lar debt  was  mentioned  by  him,  and  it  is 
only  by  Inference  that  It  can  be  said  lie  re- 
ferred to  the  notes  In  controversy. 

7.  Complaint  la  made  of  the  ninth  Instmc- 
tlon  given  by  the  court  to  the  Jury,  In  which 
they  were  told  that,  "after  the  taking  of 
said  mortgage  [from  Vau'  Wyk  to  plaintiff] 
the  plaintiff  could  not  release  any  of  the 
property  covered  by  Bald  mortgage,  or  ap- 
propriate it  to  his  own  use,  or  to  any  other 
purpose,  other  than  In  the  pa3m:ient  of  the 
claim  secured  by  said  mortgage,  without  re- 
leasing Uithoven  from  liability  on  said  notes 
to  the  extent  of  the  value  of  said  pn^>erty  so 
released  or  appropriated,  provided  you  find 
that  said  Uithoven  was  simply  liable  as 
surety  on  said  notes."  It  is  said  that  the 
Instruction  was  misleading;  that  plaintiff 
had  the  right  to  apply  the  property  taken 
under  the  mortgage  to  any  part  of  tlie  debt 
it  secured;  that  the  Instruction  In  effect 
told  the  Jury  that  the  property  taken  must 
!je  first  applied  In  payment  of  the  Ulthoven 
debt.  We  do  not  so  read  it  As  we  under- 
stand it  the  Jury  were  plainly  told  that  if 
plaintiff  took  any  of  this  mortgaged  prop- 
erty, he  must  apply  it  upon  the  debt  which 
the  mortgage  secured;  not  necessarily  on 
the  Uithoven  debt,  but  upon  the  mortgage 
debt,  which  embraced  two  other  notes  aside 
from  those  which  had  been  signed  by  Uitho- 
ven. The  effect  of  the  Instruction  wae  to 
tell  the  jury  that  If  plaintiff  took  the  prop- 
erty, and  disposed  of  or  appropriated  it  to 
his  own  use,  and  did  not  apply  it  to  the  dis- 
charge of  the  debts  which  the  mortgage  se- 
cured, then,  in  case  they  found  that  I'ltho- 
ven  was  only  surety  on  the  notes,  he  would 
be  released  to  the  extent  of  the  value  of  the 
property  thus  taken  and  not  applied  on  the 
mortgage  debt.  It  occurs  to  us  the  Instruc- 
tion is  not  open  to  the  critlctsm  made  by 
appellant. 

8.  Appellant  claims  that  the  verdict  of  the 
Jury  only  covered  the  matters  raised  by  the 
counterclaim,  the  demand  for  damages  be- 
cause of  the  wrongful  suing  out  of  tbe 
writs  of  attachment  and  insists  that  Judg- 
ment should  not  have  been  entered  for  plain- 
tiff against  Uithoven  for  the  amount  due 
upon  the  notes,  iecs  the  attorney's  fees  al- 
lowed, and  the  one  dollar  verdict  and,  pos- 
sibly, a  portion  of  the  cost&  The  wtu>ie  casv 
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upon  the  notes  as  well  as  apon  tbe  cotinter- 
claim  WB0  properly  submitted  to  the  Jury. 
They  returned  a  general  verdict  for  one  dol< 
lar,  with  special  findings  that  the  attach- 
ments were  wrongfully  sued  out  Surely, 
this  verdict  was  a  goieral  one  against  the 
plalntifr  upon  all  the  Issues  presented  In 
the  entire  case.  The  abstract  of  appellant 
recites  that  the  court  "rendered  Judgment 
against  the  plaintiff  and  In  favor  of  the  de- 
fendant in  accordance  with  tbe  verdict  of 
the  jury." 

0.  Complaint  is  made  of  the  seventh  In- 
struction. In  It  the  law  as  to  the  effect  of, 
and  appropriation,  or  release  of  the  mort- 
gaged property  is  not,  perhaps,  fully  stated, 
but  In  the  ninth  Instruction,  as  we  have 
seen,  It  is  correctly  set  forth,  and  we  do  not 
think  any  prejudice  could  have  resulted 
from  the  giving  of  the  seventh  instruction. 

10.  Many  errors  are  assigned  and  argued 
relating  to  the  admission  of  the  evidence. 
We  cannot  consider  them  In  detail.  We 
have  examined  all  of  them,  and,  while  we 
think  that  the  court  did  err  in  some  of  its 
rulings  In  that  respect,  we  are  satisfied  that 
such  error  worked  no  prejudice  to  appellant. 

Finally,  It  Is  said  that  the  verdict  la 
against  the  evidence.  There  was  ample 
evidence  to  support  It  On  the  whole  rec- 
ord we  discovered  no  reversible  error.  Af- 
firmed. 


KLATT  V.  N.  C.  FOSTER  LUMBER  00. 
•  (No.  294.) 

<8Dpreme  Ooart  of  Wisconahi.  March  27, 180a} 

IXJL'RT  TO  Emfldtb  — Nboliokcb— Prozikati 
CACsa— ABSCMFTioir  or  Bisk— Evidbxcb— Ad- 
Misaiom  AOAiKST  Iktbust  —  Spboial  Vbb- 

DIOT. 

1.  In  an  action  for  personal  injury,  where 
defendant  asked  a  special  verdict  whether  oegli- 
genee  of  defendant  was  the  direct  cause  of  the 
Injury,  the  failure  of  the  jury  to  find  on  sacb 
special  verdict  is  eiror,  not  cored  by  geoeral  ver- 
dict for  i^nUff. 

2.  In  an  action  for  personal  Injury,  where 
defense  pleaded  aasumptioD  of  the  risks  of  the 
employment  and  contributory  negligence,  tbe 
refusal  to  give  instructions  to  tbe  effect  that  it 
tbe  plaintiff,  because  of  bis  age,  ondnstanding, 
and  experience,  knew  and  comprehended  tbe  dan- 
eers,  or  if,  from  all  the  circnmstanccs,  he  ought 
tu  iiare  kuowc  and  comprehended  socb  dangers, 
the  jury  should  find  that  be  assumed  tbe  risk  of 
such  injnrv  as  incidental  to  bis  employment  is  er- 
ror. 

3.  In  action  for  petsonal  injury,  a  state- 
ment made  by  plaintiff  a  few  days  after  the  ac- 
cident, in  presence  of  witnesses,  which  was  re- 
duced to  writing,  read  to  plaintiff,  and  by  him 
pronounced  correct  and  signed^  is,  when  prop- 
erly Identified,  admissible  In  evidence  as  an  ad- 
misfiion  made  by  plaintiff  before  controversy  had 
arisen. 

Appeal  from  circuit  court.  La  Crowe  coun- 
ty; O.  B.  Wyman,  Judge. 

This  Is  an  action  brought  by  William  Klatt, 
by  his  guardian,  against  tbe  N.  O.  Foster 
Lumber  Company  for  injuries  alleged  to  be 
<!auscd  by  the  negligence  of  defendant 


Th««  was  verdict  and  Judgment  for  plaintiff, 

and  defendant  appealed.  Reversed. 

The  action  Is  to  recover  damages  for  per- 
sonal injuries  received  by  the  plaintiff  while 
working  for  the  defendant  In  its  sawmill. 
The  complaint  alleges  two  particulars  in 
which  the  defendant  was  negligent:  (1)  In 
not  warning  the  plaintiff  of  the  dangers  Inci- 
dent to  the  employment,  and  (2)  In  not  keep- 
ing the  machinery  with  which  he  worked  In 
a  safe  condition.  The  answer  was  a  general 
denial  and  the  defense  of  contributory  neg- 
ligence. There  was  both  a  special  and  gen- 
eral verdict  for  tlie  plaintiff.  A  motion,  on 
the  minutes,  for  a  new  trial,  was  denied,  and 
judgment  for  the  plaintiff  was  entered  on 
the  verdict  from  which  the  defendant  a|>- 
peals.  At  the  time  of  his  accident  the  plain- 
tiff was  18  years  old.  So  far  as  appears,  be 
was  a  boy  of  average  intelligence.  He  bad 
been  to  school  between  four  and  five  years; 
had  worked  on  a  farm.  In  the  pine  woods, 
and  bad  had  some  experience  working  about 
the  mill.  At  the  time  of  his  accident  his 
work  was  In  the  mill,  removing  edgings  from 
the  edger  table.  He  had  been  at  this  work 
about  a  month.  Passing  under  that  part  of 
the  edger  table  at  which  his  work  was,  and 
transversely  to  It  was  a  set  of  five  chains, 
at  some  little  distance  apart  whose  business 
and  purpose  was  to  remove  the  edgings  from 
that  table  to  another  table  at  a  little  distance 
from  it.  They  were  called  "carrier  chains." 
They  were  endless  chains,  which  lay,  substan- 
tially, upon  the  floor.  At  tbe  left-hand  side 
of  the  table  they  were  met  by  another  simi- 
lar set  of  chains,  called  "elevating  chains," 
whose  purpose  was  to  elevate  the  edgings  to 
another  table,  still  further  to  the  left.  Both 
sets  of  chains  were  moved  by  sprocket 
whe^s  at  their  line  of  meeting,  which  were 
affixed  to  a  shaft  under  the  floor.  Tbe  chains 
were  in  plain  view,  and  moved  at  the  rate 
of  50  feet  a  minute.  The  plaintiff's  station 
was  near  the  bead  of  this  extension  of  the 
edger  table,  and  on  the  left-band  side.  Tbe 
sprocket  wheels  were  on  that  side  of  the  ta- 
ble, and  fully  within  his  view.  His  duty 
was  to  remove  the  edgings  from  the  table 
in  such  way  that  the  chains  should  take  and 
remove  them  to  the  other  table.  At  the  time 
of  his  accident  the  elevating  chain  which 
was  next  to  him  had  stopped  running.  While 
BO  at  work,  from  some  unexplained  cause,  his 
foot  slipped,  was  caught  In  the  sprocket,  and 
was  Injured. 

V.  W.  James  and  Losey  &  Woodward,  for 
appellant  Doolittle  &  Shoemaker,  few  re- 
spondent 

NEWMAN,  J.  (after  stating  the  facts). 
Many  errors  In  the  record  are  claimed.  The 
more  important  and  decisive  will  be  consid- 
ered. There  was  a  special  verdict  The  de- 
fendant requested  the  submission,  In  the  ver- 
dict of  certain  questions  which  It  proposed 
in  writing.  Among  these  proposed  questions 
were  the  foUowii^:  *'(4)^^^^^^gj^  "ub- 
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talned  the  plaintiff  the  reaolt  of  being 
placed  to  work  in  the  place  and  manner  In 
wUcb  he  was  pat  to  work,  which  the  defend* 
ant  might  hare  reasonably  expected  might 
probably  occnrT"  "(10)  Was  the  plaintiff  In- 
jured hy  the  want  of  ordinary  care  on  the 
part  of  the  defendant,  which  was  the  direct 
cause  of  said  injuries?"  "(13)  Was  the  In- 
Jury  sustained  the  plaintiff  the  result  of 
mere  accident?"  These  questions,  in  effect, 
would  require  the  Jnry  to  find  whether  the 
negligence  of  the  defendant,  If  such  was 
found,  was  also  the  proximate  cause  of  the 
plaintiff's  accldoit  It  la  well  settled  that 
negligence  alone  does  not  make  the  defendant 
liable.  The  defendant  Is  Sable  only  when 
Its  negligence  Is  found  to  be  the  cause  of  the 
accident  And  this  n^llgence  Is  the  proxi- 
mate cause  only  when  it  Is  of  such  character 
as  that  men  of  ordinary  prudence.  Judgment, 
and  experloice  ought,  reasonably.  In  the  light 
of  the  attending  circumstances,  to  have  fore- 
seen such  an  accident  as  likely  to  occur. 
And  unless  this  question  of  proximate  cause 
is  fairly  and  substantially  answered  by  tbe 
special  verdict,  no  judgment  can  be  given  on 
It  Atkinson  v.  Transportation  Co.,  60  Wis. 
141,  101.  18  N.  W.  764;  Gulnard  v.  Knapp, 
Stout  &  Co.  Company.  90  Wis.  128,  62  N.  W. 
625;  McGowan  v.  Railway  Co.  (Wis.)  04  N. 
V(.  891;  Delsenrieter  v.  Malting  Co.  (Wis.) 
66  N.  W.  112.  This  question  of  proximate 
cause  is  one  of  fact  It  Is  the  resultant  fact 
or  Inference  which  Is  to  be  found  from  the 
testimony.  It  Is  the  sum  of  all  the  testi- 
mony bearing  on  that  point.  It  is  familiar 
that  except  in  a  clear  case,  this  fact  or  infer- 
ence Is  to  be  found  by  the  jury.  It  is  not 
considered  that  In  this  case  the  proper  Infer- 
ence from  the  testimony  was  so  plain  as  that 
the  court  might  ptoiwrly  draw  it.  It  was 
tbought— at  least  by  the  defendant— tbat 
there  was  sufflcinit  testimony  to  require  the 
case  to  be  submitted  on  all  questions  to  the 
jury.  While  It  was  agreed  at  the  liar,  on  the 
question  of  the  plaintiff's  contributory  negll* 
F^ence.  that  there  was  little  In  the  situation, 
considering  the  slow  movement  of  the  ma- 
chinery Involved,  to  suggest  to  the  mind  of 
the  plaintiff  tbat  such  an  accident  was  prob- 
able, this  same  consideration  would  be  eati- 
tled  to  some  weight  It  would  seem,  on  tbe 
question  whether  the  defendant  ought  rea- 
sonably to  have  foreseen  that  such  an  acci- 
dent was  likely  to  occur.  On  the  whole  tes- 
timony it  was  a  question  for  the  jury.  But 
the  special  verdict  contains  no  answer  to  this 
question.  It  docs  not  find  that  the  defend- 
ant's negligence  was  the  proximate  cause  of 
the  plaintiff's  accident  Tlris  defect  Is  not 
supplied  by  the  general  verdict  for  the  plain- 
tiff. For  the  defendant  did  not  waive,  by  si- 
lence. Its  right  to  have  a  special  finding  on 
that  Issue.  Davis  v.  Town  of  Farmington. 
42  Wis.  425.  It  follows  that  the  verdict  does 
not  sustain  the  judgment  and  that  a  new 
trial  Is  neceaaazT,  McGowon  v.  Railway  Co., 
•upca. 


It  may  be  of  advantace,  upon  the  neiv 
trial,  If  some  others  of  the  allied  errors  be 
considered.  The  defendant  requested  tbe 
giving  of  a  lai^  number  of  .special  instmc- 
tlona.  These  were,  in  the  main,  correct  and 
proper  instructioDB,  but  were  all  refused  by 
the  court.  Among  the  Instructions  so  re- 
quested and  refused  were  tbe  following: 
"(2)  In  detmnlnlng  whether  the  plaintiff 
was  of  sufficient  age,  understanding,  and 
experience  to  comprehend  tbe  dangers  to 
which  he  was  exposed  In  the  discharge  of 
his  duties  aa  an  employ^  of  the  defendant, 
you  must  consider  his  age  and  tbe  oppor- 
tunity whlcb  be  had  to  observe  the  apparent 
dangar  In  discharging  such  duties,  and  de- 
t ermine  from  all  the  fticts  and  circumstan- 
ces whether  or  not  he  was  of  sufficient  age 
and  underatandinK  that  evMi  though  he 
may  not  have  fully  comprehended  the  dan- 
ger, yet  that  danger  was  so  open  and  ap- 
parent if  you  find  It  to  be  so,  that  a  boy 
of  his  age,  experience,  and  understanding 
ought  to  have  known  It  and  ought  not  to 
have  exposed  himself  to  it  (3)  If  you  find 
that  the  plaintiff  engaged  with  the  defend- 
ant In  the  duty  which  be  was  discharging 
at  the  time  when  he  was  injured,  without 
at  tbe  time  fully  understanding  or  compre- 
hending the  dangers  incident  to  his  buel- 
neaa,  yet  if  you  find  that  between  the  time 
of  hla  employment  and  the  time  when  be 
was  injured  he  learned  of  these  dangers,  or 
in  the  course  of  his  employment  ought  to 
have  known  of  the  liability  of  the  accident 
by  being  entangled  In  the  machinery,  as  he 
was,  It  Is  your  duty  to  find  that  he  assumed 
tbe  ride  of  such  injury  as  Incident  to  bis 
employment  and  you  cannot  attribute  the 
accident  to  tbe  negligence  of  the  defendant. 
(4)  It  wae  the  duty  of  the  plaintiff  to  look 
at  tbe  machinery  about  which  he  was  em- 
ployed to  work,  and  apprise  himself  about 
any  dangers  offered  by  the  machinery  itself, 
and  which  he  could  have  discovered,  or 
ought  to  have  discovered,  by  a  proper  exam- 
ination thereof,  or  by  the  use  of  his  sight 
and  other  senses;  and  if  be  failed  during 
the  course  of  his  employment  and  while  en- 
gaged in  the  work  In  which  he  was  em- 
ployed, to  apprise  himself  of  dangers  which 
he  ought  to  have  ?een.  then  he  was  not  in 
the  exercise  of  ordinary  care  and  prudence, 
and  it  is  your  duty  to  so  And."  These  pro- 
posed Instructions  seem  to  be  both  accurate 
and  pertinent  to  the  case.  The  general  In- 
structions which  were  given  cover  most  of 
the  principles  suggested  by  the  proposed  In- 
structions. But  one  Important  element  or 
principle  seems  to  have  been  entirely  omit- 
ted and  overlooked.  The  court  in  sub- 
stance, charged  that  the  test  on  tbe  question 
of  the  plaintiff's  assumption  of  the  ordinary 
risks  of  the  employment  and  of  his  con- 
tributory negligence.  Is  whether  he  knew 
and  comprehended  the  danger  incident  to  it 
This  omits  one  Important  consideration. 
The  true  teat  is  whether  he  ought  to  have 
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Ieiiqwd  and  comprebended  It  The  exercise 
of  ordinary  care  includes  the  fair  iwe  of 
one's  faculties  and  opportunities  of  obswra- 
tion  in  order  to  learn  and  comprehend  the 
dangers  which  are  naturally  Incident  m  the 
Mtaatlon.  He  is  chargeable  with  knowledge 
of  such  dangers  as  he  might  know  and  com- 
prehend by  the  exercise  of  such  ordinary 
care.  Luebkc  v.  Machine  Works,  88  Wis. 
442,  60  N.  W.  711;  Otaven  t.  SnUth,  88  Wis. 
110.  61  N.  W.  817.  The  defendant  was  en- 
titled to  tutye  the  Instructions  given. 

A  few  days  subsequently  to  the  accident 
the  plaintiff  made  a  statement  relating  to 
the  manner  In  which  the  accident  had  oc- 
curred, in  the  presence  of  Edward  Lees  and 
J.  K.  Knutli,  which  was  reduced  to  writing 
by  Lees,  and  read  over  to  the  plaintiff,  pro- 
aounced  by  him  to  be  correct,  and  then  sub- 
scribed by  him,  and.  as  witnesses,  by  Knuth 
and  Lees.  Knuth  testified  to  these  facts, 
and  identified  the  paper  by  his  own  signa- 
ture. The  paper  was  then  offered  in  evi- 
dence by  the  defei^ant,  and  excluded.  The 
objection  was  not  tliat  It  was  inadequately 
Identified,  but  that  it  might  have  been  mis- 
read to  the  plaintiff,  or  changed  since.  It 
must  be  conceded  tiiat  such  iniquity  is  pos- 
sible. It  is  not  probable.  In  most  mat- 
ters, and  eepeciallj  in  the  trial  of  causes, 
some  faith  must  needs  be  reposed  in  the  In- 
tegrity of  men.  To  act  upon  such  su^plchms 
when  not  fairly  suggested  by  the  appear- 
ance of  the  paper  itself  nor  by  facts  In  evi- 
dence^ would  exclude  many  competent  and 
honest  documents,  and  render  the  adminis- 
tration of  justice  in  many  cases  Impractica- 
ble. This  paper  was  in  the  nature  of  an 
admission  by  the  plaintiff  of  facts  against 
bis  own  Interest.  It  also  tended  to  show 
that  he  had  made  statement  of  the  manner 
of  the  happening  of  the  accident,  before  con- 
troversy bad  arisen,  conflicting  with  the 
Btatan«it  which  be  had  made  on  the  wit- 
ness stand.  For  either  purpose,  it  was  com- 
petent evidence.  It  was  sufficlNktly  Ident^ 
fled  to  entitle  it  to  be  received  in  evidence 
as  BubstantlTe  evidence.  Hazer  v.  Streich 
(Wis.;  not  yet  officially  published)  66  N.  W. 
720:  Lathrop  v.  Bramhall,  64  N.  Y.  363; 
Flood  V.  Mitchell,  68  N.  TC.  5OT;  Abb.  Tr.  Ev. 
319.  The  Judgment  of  the  circuit  court  is  re- 
versedt  and  the  cause  remanded  for  a  new 
triaL 


KLATT  V.  N.  O.  FOSTER  LUMBER  CO. 
(No.  285.) 

(Supreme  Conrt  of  Wisconsin.   March  27,  1896.)^ 

Appeal  from  circoit  coart.  La  Crosse  county; 
O.  B.  Wyman,  Judge. 

Action  by  Christov  Klatt  flfjainst  the  N.  C. 
Foster  Lumber  Company.  Jadfcment  for  plaio- 
tiff.  and  defendant  appeals.  Affirmed. 

V.  W.  James  and  Losey  &  Woodward,  for  ap- 
pellant. DooUttle  &  Shoemaker,  for  respond- 
ent. 


NEWMAN,  J.  This  actloo  ttowi  oat  of  the 
same  accident  as  the  case  of  Klatt  t.  Lumber 
Co.  (herewith  decided)  66  N.  W.  791.  It  is  the 
father's  action  for  his  damages  for  the  loaa  of 
the  services  of  his  minor  son.  In  this  case  there 
is  a  stipulation  that,  in  case  this  court  ahail  hold 
in  Klatt's  Case  "tharthe  circuit  court  did  not  err 
in  denying  the  defendant's  motion  for  the  direc- 
tion of  a  verdict  in  its  favor  in  said  caose,  then 
the  said  judgment  so  appealed  from  (in  this  case) 
shall  be  affirmed."  In  that  case  the  court  .did 
bold  that  it  was  not  error  for  the  court  to  refuse 
to  direct  a  verdict  for  the  defeodant.  So,  by 
the  terms  of  the  stlpulatton,  the  judgment  In  this 
case  should  be  affirmed.  The  judgm^t  the 
circuit  court  Is  affirmed. 


GEER  et  al.  v.  HOLCOMB. 
(Sapreme  Court  of  WiaconBln.   Mardi  27,  1886.) 

KbFLBTIH— JUDOKBKT— WiTHDBAWAL  OT  AXSWBR 

— AHBNDHICNT  OT  COUPLAtXT. 

Under  Rev.  St.  J  2SSti,  providing  that 
the  relief  granted  plaintiff,  if  there  be  no  answer, 
cannot  exceed  that  which  he  shall  hare  demand- 
ed in  his  eomplaiot,  where,  in  a  replevin  gait 
commenced  in  justice  court,  defendant,  after 
aiipcal  of  plaintiCE  to  the  circuit  court,  withdrew 
bis  answer,  and  from  the  court  rouu,  plaintiff 
was  not  entitled  to  amend  faia  complaint  (whi(^, 
by  section  3738,  is  the  affidavit)  so  as  to  incresiw 
the  amount  alleged  therein  as  the  value  of  prop- 
erty, and  to  judgrfieot,  in  case  of  nondelivery  of 
the  property,  to  the  amount  of  the  amended  com- 
plaint. 

Appeal  from  circuit  court,  Waushara  coun- 
ty; Charles  M.  Webb,  Judge. 

Replevin  by  Emmet  Geerand  others  against 
Gilbert  Holcomb.  Judgment  for  plaintiffs. 
Defendant  appeals.  Reversed. 

S.  A.  Coming  and  George  W.  Bird,  for  afh 
pellaut  Cat^  Jones  &  Sanborn,  tot  reqiond- 
ents. 

CASSODAT,  C.  J.  This  iB  an  action  of  re- 
plevin commenced  in  justice's  court  to  re- 
cover 200  bushels  of  potatoes,  which  the  affi- 
davit in  bebaif  of  the  plaintiffs  states  were 
of  the  value  of  flOO,  and  that  tbe  same  bad 
been  unjustly  talien  and  were  tmjustly  de- 
tained by  tbe  defendant.  The  defendant  an- 
swered by  way  of  a  general  denial.  Tbe  de- 
fendant having  obtained  Judgment  In  tbe 
Justice's  court,  the  plaintiffs  appealed  to  the 
circuit  court,  and  after  a  change  of  the  venue 
the  cause  came  on  for  trial,  whereupon  tbe 
defendant  filed  a  stipulation  in  writing  to  the 
effect  that  the  plaintiffs  take  Judgment  there- 
in against  him  wltbout  further  proof;  that 
the  defendant  then  withd.ew  his  answer, 
and  from  any  further  participation  in  tbe 
case,  and  from  the  court  room.  The  cause 
was  then  caUed  for  trial,  and  the  plaintiffs 
waived  a  Jury,  and  the  case  was  tried  by 
the  court.  At  the  close  of  the  testimony  the 
court  found,  as  matters  of  fact.  In  effect,  that 
tbe  plaintiffs  were  tbe  owners  and  entitled  to 
tbe  possession  of  the  potatoes;  that  their  val- 
ue was  $150;  that  the  defendant  unjustly  and 
unlawfully  withheld  the  possession  thereof, 
to  the  damage  of  tbe  plaintiffs  6  cents. 
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Judgment  wtm  tbereapMi  entered  accordingly, 
and  that  in  case  a  ddWery  tbereof  could  not 
l>e  had  the  plaintiffs  should  have  and  recover 
of  the  defendant  the  suqi  of  flQO,  being  the 
value  of  (be  potatoes,  wjth  6  cents  damages, 
and  $80.71  costs  and  disbarsements;  and  It 
was  therein  ordered  and  adjudged  that  the 
plaintiffs'  complaint  therein  be,  and  the  same 
was  thereby,  amended  so  as  to  allege  that 
the  value  of  said  property  described  therein 
was  $150,  instead  of  $100.  From  that  Jodg- 
ment  the  defendant  brings  this  appeal. 

Under  the  statute  the  affidavit  was  the 
complaint  in  the  action.  Rev.  St  S  3739. 
The  action  Is  subject  to  the  same  usages, 
rules,  and  regulations  as  other  cases  before  a 
Justice's  court,  as  far  as  the  same  are  ap- 
plicable. Id.  i  3T40.  In  such  an  action  It  Is 
necessary  for  the  plaintiff,  \i'hether  the  de- 
fendant be  present  or  not,  to  prove  all  the  al- 
legations of  bis  complaint  Id.  8  3742.  The 
defendant  appears  to  have  taken  the  property 
and  given  his  undertalfing  as  required  by 
the  statutes.  Id.  H  3759,  3700.  The  statute 
provides  that  "the  relief  granted  to  the  plain- 
tiff, if  there  be  no  answer,  cannot  exceed 
that  which  he  shall  have  demanded  in  his 
complaint;  but  in  any  other  case  the  court 
may  grant  him  any  relief  consistent  with  the 
case  made  by  the  ctnnplalnt  and  embraced 
within  the  Issue."  Id.  2886.  The  defendant, 
having  withdrawn  his  answer,  and  from  the 
court  room,  left  the  plaintiffs  In  the  same 
position  as  they  would  have  been  had  there 
never  been  any  answer  in  the  case.  Certain- 
ly, it  cannot  be  that  the  relief  subsequently 
granted  was  consistent  with  the  case  made 
by  the  complaint  and  embraced  within  the 
issue.  McKenzle  v.  Peck,  74  Wis.  208,  42  N. 
W.  247,  and  cases  there  cited.  It  was  error 
for  the  court  to  allow  the  complaint  to  lie 
amended  after  the  defendant  had  withdrawn 
his  answer,  and  from  the  court  room.  The 
judgment  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded,  with  direction  to 
enter  Judgment  In  favor  of  the  plaintiffs 
and  against  the  defendant,  the  same  as  If 
the  complaint  had  never  been  amended. 


ODER  et  al.  V.  BOOTH. 
(Supreme  Court  of  Wisconsin.   March  27,  1806.) 

.\ppeal  from  circnit  court,  Waushara  county; 
ChariPB  M.  Webb,  Judge. 

Action  by  Emmet  Qeer  and  othm  against  Wil- 
liam Bootli  to  recover  petsonal  aroperty.  From 
n  judgment  for  plaintiffs,  defendant  appeals. 
Hevenied. 

S.  A.  Coming  and  Georee  W.  Bird,  for  appel- 
lant.   Cate,  Jones  &  Sanborn,  for  respoodenta. 

CASSODAY,  C.  J.  The  farts  in  this  case 
arc  the  Rarae  as  in  the  ease  of  Thode  PlaintifFs 
V.  Hoicomb  (decided  herewith)  66  N.  W.  793. 
For  the  reasons  given  in  that  case  the  judgment 
of  the  drcoit  court  is  reversed,  and  the  cause 
remanded,  with  direction  to  enter  jodgmeut  in 
favor  of  the  plalntlCb,  and  against  the  defeod- 
ant.  the  same  as  if  the  complaut  had  never  be«i 
amended. 


JOINT  SCHOOL  DIST.  NO.  8,  TOWN  OF 
HARMONY.  T  SCHOOL  DIST.  NO.  5, 
TOWN  OF  HARMONY. 

(Supreme  Court  of  WiMMndn.  March  27,  189&) 

School  Disraicn  —  AmntTioiiHKra  or  Tows 

FOXDS— NbW  DiSTBlOT. 

A  newly-formed  school  district,  whose  re- 
port, made  under  Suiip.  Rev.  St.  S  462,  does  not 
show  it  to  hare  maintained  a  sdiool,  is  not  en- 
titled to  share  in  the  town  school  fund,  the  ap- 
portionment of  which,  under  Rev.  St  f  5oS,  can 
be  made  only  to  such  dirtrirta  as  have  maintain- 
ed a  school  for  at  least  dz  months  daring  the 
year  past.  - 

Appeal  from  circuit  court,  Vernon  county; 
O.  B.  Wyman,  Judge. 

Action  by  joint  school  district  No.  8,  town 
of  Harmony,  etc.,  against  school  district  No. 
5,  town  of  Harmony.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Affirmed. 

The  complaint  sets  forth,  by  appropriate 
and  sufficleut  allegations,  substantially  that 
the  plaintiff  school  district,  prior  to  Febru- 
ary 27,  1892,  constituted  a  part  of  several 
other  districts,  and  among  them  school  dis- 
trict No.  5  of  the  town  of  Harmony,  defend- 
ant, on  which  date  such  proceedings  were 
duly  had  that  an  order  was  made  creating 
plaintiff  school  district,  to  take  effect  May 
28,  1892.  The  district  was  duly  organized 
June  11,  1882,  by  the  election  of  ofQcers, 
and  thereafter  the  clerk,  in  July,  made  his 
report  In  due  form  pursuant  to  section  462. 
Supp.  Rev.  St.,  showing  the  number  of 
school  children  therein  between  the  ages  of 
4  and  20  years  to  be  27.  No  report  was 
made  in  respect  to  the  time  school  had  been 
maintained,  or  the  payment  of  money  de- 
rived from  the  school  fund  to  teachers,  be- 
cause the  district  had  not  yet  existed  for  a 
sufficient  length  of  time  to  enable  a  report 
to  be  made  covering  such  matters.  The  dis- 
tricts from  which  the  territory  was  detached 
to  form  the  new  district  compiled  with  all 
the  conditions  precedent  to  the  right  to 
share  in  the  school  fund  under  section  55S, 
Rev.  St.  On  the  9th  of  January,  1893,  the 
town  clerli  of  the  town  of  Harmony  ap- 
portioned the  school  fund  to  the  several  dis- 
tricts In  his  town  except  plaintiff  district 
in  which  apportionment  he  awarded  to  de- 
fendant $36.^  on  account  of  the  27  persons 
of  school  age  reported  by  the  clerk  of  plain- 
tiff district  as  residing  therein,  which  sum 
was  afterwards  paid  to  the  def«idant  by 
the  town  treasurer.  Demand  was  made  by 
the  treasurer  of  the  plaintiff  on  the  treas- 
urer of  the  defendant  for  the  money  so  paid, 
which  demand  was  refused,  and  thereupon 
this  action  was  brought  to  recover  the  same. 
The  action  in  form  Is  for  money  had  and 
received  by  defendant  for  the  use  and  bene- 
fit of  plaintiff.  Defendant  demurred  to  the 
complaint  upon  the  ground  that  It  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  The  court  sustained  the  demurrer, 
and  plaintiff  appealed.    ^  . 
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G.  W.  Graves,  for  appellant  0.  J.  Smith, 
for  respondent 

MARSHALL,  J.  (after  stating  the  facts). 
The  sole  question  is,  does  the  complaint 
state  facU  sufficient  to  show  that  the  $30.55 
paid  to  respondent  on  account  of  the  27 
children  resident  In  the  appellant  district  on 
the  last  da7  of  June,  1892,  belong  to  the 
plaintiff?  By  section  462,  Supp.  BeT.  St.,  It 
Is  made  the  duty  of  the  school  district  clerk 
between  tbe  10th  and  15th  days  of  July  in 
each  year  to  make  and  transmit  to  the  town 
clerk  a  report  dated  tbe  10th  day  of  July 
of  such  year,  showing,  among  other  things, 
the  number  of  children  between  tbe  ages  of 
4  and  20  years  residing  In  such  district  on 
tbe  last  day  of  the  preceding  June;  the 
number  of  days'  time  any  common  school 
has  been  Uught  in  tbe  district.  Including 
holidays,  and  the  whole  number  of  days' 
time  such  school  has  been  taught  by  teach- 
ers qualillcd  according  to  tbe  law,  including 
holidays;  and  the  amount  of  money  re- 
t-clved  for  the  preceding  year  from  the  state 
ecbool-fund  Income,  and  the  manner  in 
which  the  same  has  been  expended.  Section 
558,  Rev.  St,  provides  that  "the  town  clerk 
»jhall  apportion  all  school  money  *  *  « 
raised  by  the  town  among  the  several  school 
districts  and  parts  of  districts  within  tbe 
town  in  proportion  to  the  number  of  school 
children  between  the  ages  of  four  and 
twenty  years  residing  in  each,  taking  such 
number  from  the  last  annual  reports  of  the 
respective  clerks";  that  *if,  after  the  date 
of  such  reports,  any  district  shall  have  been 
<-hanged  or  a  new  one  formed,  so  as  to  ren- 
der an  apportionment  founded  on  such  an- 
uual  reports  unjust  between  any  district, 
the  town  clerk  shall  ascertain  the  number 
of  such  children  residing  In  each  district 
thus  altered  and  formed,  by  the  best  evi- 
Ueuce  within  bis  reach,  and  apportion  tbe 
school  money  to  such  districts  in  proportion 
io  the  number  of  such  children  residing 
therein  at  tbe  time  the  apportionment  Is 
made.  •  •  •  No  money  shall  be  appor- 
iloned  to  any  district,  or  part  of  a  district, 

*  *  *  unless  tbe  last  annual  report  tbere- 
of  *  *  *  sball  show  that  all  school  mon- 
ey received  from  the  state  during  the  year 
ending  with  the  date  of  such  report,  has 
been  applied  to  tbe  payment  of  the  wages  of 
a  legally  qualified  teacber,  and  a  scbool  has 
been  taugiit  in  sucli  district  by  such  a  teacb- 
er for  at  least  six  montbs  during  tbe  year 
ending   with    the   date   of   such  report 

*  •  ♦"  From  the  foregoing  It  is  obvious 
that  the  statute  (section  558)  makes  no  pro- 
visions for  the  apportionment  of  any  part 
of  the  town  school  fund  to  any  district  un- 
less the  report,  required  by  section  462, 
Supp.  Rev.  St.,  for  tbe  year  such  apportion- 
ment is  made,  shows  that  the  school  money 
received  from  the  state  by  such  district  for 
such  year  has  been  applied  to  the  payment 
■of  the  wages  of  a  lawfully  qnallQed  teacher, 


and  that  a  school  has  been  taught  in  such 
district  by  such  teacher  for  at  least  six 
montbs  during  such  year.  No  such  report 
from  plaintiff  district  was  or  could  have 
been  on  file  when  the  apportionment  of 
town  school  money  was  made.  It  follows 
necessarily  that  plaintiff  has  no  statutory 
right  to  the  $30.65  for  which  the  action  was 
brought  In  Town  of  CassviUe  v.  Morris,  14 
Wis.  440,  to  which  our  attention  is  called, 
only  the  question  of  whether  a  district  loses 
Its  right  to  share  In  the  apportionment  of 
school  money  by  reason  of  the  territory 
comprising  such  district  being  set  off,  with 
other  territory,  to  form  a  new  town,  the 
district  organization  remaining  the  same, 
was  involved,— a  different  question  than  the 
one  here  presented.  Our  attention  is  also 
called  to  Board  of  School  Directors  of  Town 
of  Pelican  v.  Board  of  School  Directors  of 
Town  of  Rock  Falls,  81  Wis.  428,  61  N.  W. 
871,  and  52  N.  W.  1049,  and  Board  of  School 
Directors  of  Town  of  Eagle  River  v.  School 
Dlflt  No.  1  of  Town  of  Merrill,  81  Wis.  543, 
51  N.  W.  874,  neithei  of  which  appear  to 
have  any  bearing  on  the  question  bere  pre- 
seated.  The  right  of  the  school  board  In 
both  cases  was  based  on  a  statute,  not  on 
the  application  of  equitable  principles.  It 
Is  conceded  In  this  case,  as  we  understand 
It  that  the  complaint  does  not  state  facts 
sufficient  to  show  a  right  by  statute  to  the 
money  claimed.  That  being  so,  the  rule  of 
the  common  law  governs;  1.  e.  when  a  por- 
tion of  the  territory  of  one  political  subdi- 
vision is  detached  to  form  a  new  one,  tbe 
former  retaining' its  organization.  In  the  ab- 
sence of  a  statute  providing  otherwise,  it 
retains  all  its  property,  powers,  rights,  and 
privileges.  Town  of  Milwaukee  v.  City  of 
Milwaukee,  12  Wis.  98;  Town  of  De  Pere 
T.  Town  of  Bellevue,  31  Wis.  120;  Crawford 
Co.  V.  Iowa  Co.,  2  Pin  3(J8;  Briggs  v.  Scbool 
Dlst,  21  Wis.  348.  It  follows  from  the 
foregoing  that  the  order  of  tbe  circuit  court 
must  be  affirmed.  Order  affirmed. 


O'CONNOR  V.  CHICAGO  &  N.  W.  BT.  CO. 
(Supreme  Court  of  Wiscon^.  Bfardi  27.  ISM.) 
Plbadino — Ambndiibmt. 
In  an  action  against  a  railway  company 
for  damages  caused  by  a  fire  started  by  an  en- 
gine on  its  right  of  way,  it  is  an  abuse  of  discre- 
tion to  allow  an  amendment  of  the  complaint, 
three  years  after  limitations  would  have  run 
Bfrainst  the  action,  so  as  to  iaelude  a  recovery  for 
damages  from  bnrnlux  vegetation  on  other  Intid 
than  that  incloded  in  the  original  complaint 
and  situated  a  mile  there^m. 

Appeal  from  circuit  court  Juneau  county; 
O.  B.  Wyman,  Judge. 

Action  by  George  O'Cmnor  against  the 
Chicago  &  Northweatem  Railway  Company. 
From  an  order  aUowlng  plaintiff  to  amend, 
defendant  appeals.  Reversed. 

Winkler,  Flanders,  Smith,  Bottum  &  Vilas, 
for  appellant.    H.  W.  Barney  for  resmpdent 
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CASSODAT,  O.  J.  Tills  action  was  com- 
meooed  July  26,  1802.  The  origlnfll  com- 
plaint aliejred,  In  effect,  that  July  27,  1888, 
the  defendant  negligently  and  carelessly  al- 
lowed spaiits  and  coals  of  fire  to  escape  from 
Its  engine  hauling  a  freight  train,  while  pass- 
ing near  the  quarter  post  on  the  sonth  side  of 
section  16  in  township  IS  N.  of  range  2  B., 
in  Juneau  county,  and  set  Are  to  the  dry 
grass,  rubbish,  and  combustible  material 
which  the  defendant  bad  carelessly  and  neg- 
ligently permitted  to  accumulate  upon  its 
right  of  way,  and  from  thence  run  across  the 
intervening  country,  and  set  Are  to  the  plain- 
tiff's cranberry  marshes  on  240  acres  of  land 
belonging  to  him  In  section  25  In  the  same 
township  and  range,  to  his  damage  In  ttie 
sum  of  $3,000.  The  defendant  answered,  and 
took  Issue  with  all  the  material  allegations  of 
the  complaint.  This  Is  an  appeal  from  an  or- 
der made  March  10,  1895,  granting  leave  to 
the  plaintiff  to  amend  bis  complaint  by  In- 
serting therein  the  N.  E.  ^  of  the  8.  W.  ^ 
of  section  22  of  the  township  and  range  men- 
tioned, as  additional  lands  and  cranberry 
marshes  Injured  by  the  same  fire.  The  40 
acres  so  to  be  Inserted  are  situated  more  than 
a  mile  from  any  of  the  lands  mentioned  in 
the  original  complaint.  Neither  the  original 
complaint  nor  the  proposed  amended  com- 
plaint was  verified;  and  there  Is  no  affidavit 
nor  statement  under  oath  In  support  of  any 
such  canse  of  action;  and  the  order  was 
made  apparently  as  of  course  and  without 
terms.  A  complaint  can  only  be  amended  as 
of  course  and  wlthoot  costs  "before  the  pe- 
riod for  answering  It  expires,"  or  "within 
twenty  days  after  the  service  of  the  answer 
or  demurrer."  Rev.  St.  S  2685.  Otherwlae. 
the  court  la  only  authorized  to  allow  an 
amendment  "In  furtherance  of  Justice,  and 
upon  such  terms  as  may  t>e  Just."  Id.  i  2830; 
Sweet  V.  Mitchell,  19  Wis.  624;  Dole  v. 
Northrop,  Id.  240.  It  follows  that,  upon  the 
showing  made,  the  application  should  have 
been  denied.  But  even  If  the  application  had 
shown  that  the  plaintiff  originally  had  a  good 
cause  of  action,  not  only  as  to  the  alleged 
flr«  on  section  25,  but  also  on  section  22,  yet 
we  think  it  would  have  1:>een  an  abuse  of  dis- 
cretlou  to  have  granted  leave  to  amend  under 
the  circumstances.  The  action  was  not  com- 
menced until  the  last  day  to  prevent  the  run- 
ning of  the  sis-years  statute  of  limitation. 
Rev.  St.  §  4222,  subd.  5.  The  application  for 
the  amendment  was  not  made  until  nearly 
three  years  after  the  action  was  commenced, 
and  nearly  nine  years  after  the  alleged  Are. 
The  40  In  section  22  could  not  be  prc^erly 
added  by  way  of  amendment,  unless  the  fire 
thereon  was  not  only  traceable  to  the  same 
fire  which  communicated  to  and  burned  over 
the  plaintiff's  other  lands,  mentioned,  but  also 
that  the  defendant's  negligence  in  starting 
such  lire  was  the  proximate  cause  of  the  In- 
jury complained  of.  Atkinson  v.  Transporta- 
tion Co.,  60  Wis.  l.')6.  IS  N.  W.  764;  Marvin 
T.  Railway  Co.,  79  Wis.  143,  47  N.  W.  1123; 


Jackscm  T.  Telephone  Co.,  88  Wla  250,  60  N. 
W.  430;  Block  v.  Railway  Co.,  8»  Wla  378. 
61  N.  W.  1101.  In  these  cases  this  court  ap- 
proved and  fc^lowed  the  rule  as  sanctioned  by 
the  supreme  court  of  the  United  States,  to  the 
effect  "that,  in  order  to  warrant  a  finding 
tbat  negligence  or  an  act  not  amounting  to 
wanton  wrong  Is  the  proximate  cause  of  the 
tnjnry.  It  must  appear  that  the  Injury  was 
the  natural  and  probable  consequence  of  the 
negligence  or  wrongful  act,  and  that  It  ought 
to  have  been  foreseen  In  the  light  of  the  at- 
tending circumstances."  Railway  Co.  v.  Kel- 
logg, 94  U.  S.  460.  Such  being  the  law  ap- 
plicable to  such  a  case.  It  Is  manifest  that 
to  maintain  the  action  as  to  the  new  40  in- 
troduced by  the  amendment  would  require, 
at  least,  some  new  and  independent  evidence, 
and  to  some  extent  a  new  line  of  defense;  and 
hence,  practically.  It  was  a  new  and  Inde- 
pendent cause  of  action.  This  being  so,  It 
would,  imder  the  circumstances,  be  a  clear 
abuse  of  discretion  to  allow  the  amendment 
nearly  three  years  after  the  statute  of  limita- 
tion would  have  run  upon  It  as  a  separate  and 
independent  cause  of  action.  The  plaintlfF 
and  his  agent  and  attorney  knew  all  the  facts. 
The  rights  of  the  defendant  and  its  means  of 
defense  have  been  put  In  peril.  If  not  wholly 
or  ^rtlally  lost,  by  the  long  delay;  and 
hence  the  amendment  should  not  be  allowed. 
Cavanangh  y.  Scott  84  Wis.  93.  54  N.  W.  328; 
Carberry  v.  Insurance  Co.,  86  Wis.  328,  56  N. 
W.  920.  The  order  of  the  circuit  court  is  re- 
versed, and  the  cause  Is  remanded,  with  di- 
rection to  deny  the  application. 


ALLIANCE  ELEVATOR  GO.  WELLS 
et  aL 

(Supreme  Court  of  Wisconsin.   March  27,  1806.) 

ACTIO^fS— JOIKDIB— DbTBKTIOS  OF  LSUBD  FrBH- 

itas  AND  CrarviBsiON  or  Pbbsonal  Propbbtt. 
Und«-  Sanb.  &  B.  Ann.  St  %  2647,  pro- 
viding that  actions,  legal  or  equitable,  or  both, 
arising  out  of  tbf>  same  transactiou,  or  transac- 
tions connected  with  the  same  snbject  of  the  ac- 
tion, may  be  united  in  the  same  comidaint.  ac- 
tions for  the  det<>ntion  of  leased  premiHCfi.  and 
for  conversion  uf  personal  proper^  included  in 
the  Ipflsr  by  failure  to  surrender  it  at  expira- 
tion of  the  lease,  may  l>e  united,  though  the 
defendant,  as  lessee,  is  subject,  under  Rev.  St. 
IS  2185,  21SG,  to  the  liabilitr  of  payhig  double 
rent,  one-half  of  which  at  least  is  penal,  for  such 
detention. 

Appeal  from  eircalt  comt,  St  Cnriz  ooon- 
ty;  E.  B.  Bundy,  Judge. 

Actios  by  the  AlUaoce  Elevator  Company 
against  George  A.  Wella  and  otfaen  Uit  the 
wroDgfid  detention  of  leased  premtaea,  and 
for  the  converslOD  of  peraonal  property  In- 
cluded in  the  lease  by  &Uure  to  deliver  it 
up  when  the  lease  expired.  From  an  order 
overnillns  a  demurrer,  defendants  amieaL 
Afllrmed. 

W.  F.  SIcNnlly,  for  appellants.  S.  N.  Bmm- 
kins,  for  respondent  . 
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ALLIANCE  ELBYATOll  00.  v.  WELLS. 


CASSODAY.  a  J.  FebroaiT  SO,  1892,  the 
plaintiff,  try  an  Instmment  In  writing,  leaMd 
and  let  to  tiie  defendants,  aa  co-partnere,  a 
certain  elevator  In  New  Richmond,  and  a 
grain  wavehonBe  at  Ormea  Station,  and  a 
Stain  waretaooM  at  Deer  Park,  and  a  grain 
wareiionae  at  Jewect  Mills,  property  of  the 
plaintiff;  and  it  was  therein  expressly 
agreed  that  the  defendants  take  thereunder 
all  the  right,  interest,  and  {wlTileges  ot  the 
plaintiff  in  and  to  the  premises  on  which 
said  war^ouses  were  respectively  sltnated, 
and  contiguous  to  the  same,  together  with 
the  good  will  of  the  plaintlfTs  boslness;  also 
all  scales,  trucks,  scoops,  and  other  appur- 
tenances tlien  In  said  warehooses;  the  term 
of  the  lease  to  eommeDce  at  the  date  thereof, 
and  terminate  September  1,  1892.  But  it 
was  expressly  agreed  therein  that  the  de- 
fendants should  bare  the  right  and  privi- 
lege to  continue  the  lease  In  force  from  year 
to  year  after  Septembra  1,  1S92,  not  ex- 
ceeding in  all  two  years,  by  giving  notice  in 
writing  to  the  president  or  secretary  of  the 
plaintiff  of  thdr  Election  to  do  so,  30  days 
in  advance  of  the  time  that  said  lease  would 
otherwise  terminate.  The  dtfendants  agreed 
therein  to  pay  the  plaintiff  for  the  ose  of  said 
property  so  leased  the  sum  of  |35^  per 
montli,  the  rental  thereof,  to  the  lat  day  of 
April  next  thereafter,  to  be  paid  at  the  time 
of  the  delivery  of  said  lease,  and  monthly 
thereafter  during  the  continuance  of  the 
lease.  And  It  was  therein  also  further 
agreed  tliat  In  case  of  failure  of  the  defend- 
ants to  pay  the  rent  at  the  time  and  In  the 
manner  epeclfied,  then,  and  In  that  case,  It 
should  be  lawful  for  the  plaintiff  to  te-en- 
ter  and  take  possession  of  the  property  there- 
by leased,  by  summary  process,  under  the 
statute  in  such  case  made  and  provided. 
August  21,  1894,  the  plaintiff  commenced 
this  action,  and  the  complaint,  after  alleging 
the  terms  of  the  lease,  amcmg  other  things 
Alleged,  as  a  firat  cause  of  action,  in  effect: 
That  the  notice  of  election  to  continue  said 
lease  tn  force  for  one  year  from  September 
1,  1S93.  was  not  given  as  required  by  the 
lease;  but,  on  the  contrary,  the  defendants 
notified  the  plaintiff,  In  August.  1893,  that 
they  would  not  so  continue  the  lease  and  the 
hiring  after  September  1,  1893.  and  th^ 
gave  notice  to  the  plaintiff  of  their  intention 
to  quit  the  premises,  and  deliver  the  posses* 
Bion  thereof  to  the  plaintiff  September  1, 
1893.  That  the  defendants  did  not  deliver 
up  the  possession  thereof  at  the  time  sped* 
fied  in  their  notice,  but,  on  ttie  contrary,  un- 
lawfully withheld  the  possession  thereof, 
thus  depriving  the  plaintiff  of  Its  rights 
therein,  either  of  renting  or  blring  said  ware- 
houses to  others,  or  of  using  them  itself; 
and  the  defendants  continued  unlawfully  to 
hold  the  poBsession  thereof,  except  one 
house,  until  removed  therefrom  by  the  order 
of  the  court,  in  July,  18M,  by  reason  of 
which  the  plaintiff  was  put  to  great  ex- 
pense, bother,  vexation,  and  delay,  and  de- 


prived of  one  year's  rental  of  said  ware- 
houses. That  the  deftedants  had  not  paid 
the  rent,  nor  any  part  thereof,  since  August, 
1893,  and  that  by  force  of  section  2185,  Ilev. 
St,  the  defendants  had  become  and  were 
then  indebted  to  the  plaintiff  In  double  the 
value  of  the  rental,  to  wit,  f860.  And  for  a 
second  and  separate  cause  of  action  against 
the  defendants  the  plaintiff  furthm  alleged. 
In  effect,  that  by  the  terms  of  the  agree- 
ment, the  defendants  agreed  to  deliver  up  to 
the  plaintiff  the  said  scales,  trucks,  scoops, 
and  other  such  like  articles,  mentioned  in 
the  lease,  September  1,  1893.  but  had  failed 
and  neglected  so  to  do;  and,  on  the  contrary, 
had  wrongfully  and  unlawfiUly  converted 
said  goods  to  their  own  use,  to  the  damage 
of  the  plaintiff  In  the  sum  of  $125.35. 
Wherefore  the  plaintiff  demanded  Judgment 
for  the  amount  due  on  both  of  said  causes, 
of  acti<m,  to  wit,  the  sum  of  9985.35.  From 
an  order  overruling  a  demurrer  to  said  com- 
plaint the  defendants  bring  this  appeaL  A 
reversal  is  sought  on  the  ground  that  the 
two  causes  of  action  have  been  Impropeily 
united.  The  first  cause  of  action  is  tot  the 
unlawful  withholding  the  possession  of  the 
several  premises  by  the  defendants  after  the 
expiration  of  the  lease.  The  second  causs 
of  action  is  for  the  failure  and  neglect  of  the 
defendants  to  deliver  up  tiie  acales,  trucks, 
scoops,  ete.,  at  the  expiration  of  the  lease, 
and  that  they  wrongfally  and  unlawfully 
converted  the  same  to  their  own  use.  The 
unlawful  act  complained  of  in  both  counts 
is  the  wrongful  withholdhig  of  tiie  posses- 
sion contrary  to  the  express  or  Implied 
agreements  lo  the  leaser  In  other  words, 
the  breach  of  the  same  conttact  Is  tiie  foun- 
dation for  each  alleged  canae  of  action. 
True,  such  wrongful  withholding  of  the  real 
estate,  subjected  the  d^ndantt,  miA&  the 
statutes,  to  the  liability  of  paying  double 
rent.  Sections  2185,  2180,  Rev.  St  Such 
di  uble  liability  Is  penal  In  Its  nature,  at 
least  for  one-half  the  amount  Ohase  v. 
Dearbwn,  23  Wis.  445.  Counsel  contends 
that  that  cause  of  action  Is  ex  contractu, 
while  the  other  alleged  cause  of  action  Is  ex 
delicto.  But  u  indicated,  the  only  smse 
in  which  either  can  be  regarded  as  ex  con- 
tractu is  that  each  Is  based  npoa  and  grows 
out  of  the  breaches  of  the  same  contract 
Certataily,  no  good  purpose  could  be  served 
by  requiring  two  separate  actions  to  be 
brought  by  the  same  plaintiff  against  the 
same  defendants,  when  each  action  would 
necessarily  be  based  upon  tlie  same  contract 
Seemingly,  to  obviate  such  an  anomaly,  the 
statute  provides,  in  effect  that  the  plain- 
tiff may  unite  in  the  same  cum^aint  several 
causes  of  actum,  wlietb«  they  be  swdi  as 
were  formwly  denominated  legal  or  equita- 
ble or  both,  where  they  arise  out  of  the  sam^ 
transaction  or  transactions  connected  with 
the  same  subject  of  the  action.  Section  2647. 
Sanb.  &  B.  Ann.  St..  and  cases  cited  in  the 
notes.   We  are  cleariy  of  tha^  opinion  that 
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the  case  at  bar  comes  within  this  provision 
of  the  statute,  and  hence  that  the  two  alleg- 
ed causes  of  action  are  properly  united. 
This  sufficiently  appears  from  numerous  ad- 
judications of  this  court.  Whereatt  v.  Ellis, 
58  Wis.  625,  17  N.  W.  301;  Gilbert  r.  Loberg, 
83  Wis.  1S9,  53  N.  W.  500;  Van  Oss  T.  Syn- 
on,  85  Wis.  661,  56  N.  W.  190;  Gilbert  v. 
Lobepg.  86  Wis.  681.  57  N.  W.  982;  Collins 
V.  Morrison  (Wla.)  64  N.  W.  1000.  Whatever 
is  said  In  Laiie  v.  Cameron,  38  Wis.  603.  in- 
consistent with  this  ruling,  must  be  regarded 
as  overruled.  The  order  of  the  circuit  court 
Is  affirmed. 


STATE  ex  .-el  GREMER  v.  STBINBORN. 
<Sapreme  Coort  of  WiBCcmsiD.  March  27, 18&6.> 
Elbotioks  ako  Votbbs— Parol  Evidshob— Ik&d- 

1II88IBLB  TO  VaBT  BaLLOTS. 

Where  there  are  two  men  in  a  town  bear- 
ing the  same  name,  usoally  designated  "C,  Sr.," 
and  "0.,  Jr.,"  and  both  are  eligible  to  a  certain 
office  for  which  the  senior  was  a  candidate,  parol 
evidence  la  inadmissible,  In  an  action  to  contest 
the  election,  to  show  that  certain  ballots  bearing 
the  name  C.,  Jr.,"  were  in  fact  intended  for 
"C,  Sr." 

Appeal  from  drcuit  court,  Monroe  connt^; 
O.  B.  Wyman,  Judge. 

Action  bj  the  relator.  Cornelius  H.  Cremer, 
against  Caalmer  Stelnbom«  to  determine  the 
right  to  a  town  office.  Frwu  a  Judgment  in 
favor  of  r^tor,  defendant  appeals.  Re- 
versed. 

This  action  was  brought  to  determine  the 
right  to  the  office  of  town  treasurer  of  the 
town  of  Jefferson,  in  M(wrce  county.  At  the 
annual  tovm  meeting  In  that  town,  in  April, 
iS&i,  2S5  votes  were  cast  for  the  office  of 
town  treaBurer.  Of  these  122  were  counted 
for  Ooraellns  H.  Gremer,  Sr.,  the  relator. 
These  Included  a  few  ballots  cast  for  C.  H. 
Gremer,  without  the  designation  of  "Sr."  or 
"Jr."  Seven  were  for  C.  H.  Gremer,  Jr.,  and 
one  hundred  and  twenty-six  were  for  the 
appellant  The  seven  votes  for  C.  H.  Gre- 
mer, Jr.,  were.  In  the  first  place,  counted  as 
for  the  relator,  and  he  was  declared  to  be 
elected,  and  a  certlflcate  -of  election  was  given 
to  him.  Afterwards  a  recount  of  the  bail-ts 
was  had.  The  seven  ballots  which  bore  on 
their  face  the  name  O.  H.  Cremer,  Jr.,  wero 
not  then  conntcd  for  O.  H.  Gremer,  Sr.  The 
appellant  was  declared  elected,  and  a  cer- 
tificate of  election  given  to  bim.  Both  par^ 
ties  duly  qnalified  for  the  office.  The  appel- 
lant took  possession  of  the  office,  with  the 
books  and  papers,  and  still  retains  It,  and  ex- 
cludes the  relator  thereficm.  The  evidence 
discloses  that  there  were  two  men  In  the 
town  of  Jefr«8on  (cousins)  named  C.  H. 
Cremer.  The  relator  was  commonly  known 
and  designated  as  0  H.  Cremer,  Sr.,  while 
his  cousin  was  known  and  designated  as 
C.  H.  Cremer.  Jr.  Both  were  eligible  to  the 
office.  The  relator  was  a  candidate  for  the 
office  at  that  election.  The  other  was  not. 
The  trial  court  permitted  evldraice  at  sur- 


rounding circnmstances,  In  order  to  show  for 
whom  the  seven  kal'ots  which  bore  tbe  namt- 
of  C.  H.  Cremer  Jr.,  were  Intended  to  b- 
cast  The  jury  found  that  they  were  Inti  nd- 
ed  to  be  cast  for  tbe  relator.  The  relator 
was  found  to  be  elected,  and  was  adjudged  to 
be  entitled  to  the  office.  The  case  comes 
to  this  court  by  appeal  from  that  judgment- 
Morrow  &  Masters,  for  appellant  I>.  F. 
Joues,  for  respondent 

NEWMAN,  J.  (after  sbttlng  the  facts). 
Doubtless,  parol  evidence  was  competint  Eu 
show  for  which  Gremer  tbe  ballots  whicb 
tsiled  to  designate  were  Intended  to  be  cast 
The  evidence  disclosed  a  latent  amblgaity  in 
them.  But,  dearly,  tbere  was  no  defect  or 
ambiguity  lu  the  seven  ballots  which  desig- 
nated C.  H.  Cremer,  Jr.,  as  tbe  person  voted 
for;  and  tbe  psnd  evidence  failed  to  disclosc> 
any  defect  or  ambiguity.  On  the  contrarx, 
it  did  disclose  tbe  pertinence  and  force  of  tbe 
abbreviation  "Jr."  in  pohitlog  out  which  of 
tbe  two  of  the  same  nam6  was  Intended, 
Instead  ut  disclosing  an  ambiguity  in  tbe  bal- 
lots. It  showed  that  they  were  Indostriously 
accurate  and  frae  from  uncertainty.  Panri 
evidence  to  show  the  Intehtlon  of  tbe  voter 
is  recelvaUe  on  tbe  same  gmrral  ground  and 
for  the  same  general  puipoee  as  parol  evi- 
dence to  explain  written  Instruments  Is  re- 
ceived. It  Is  not  receivable  to  explain  what 
Is  already  plain  on  the  face  of  tbe  instm- 
ment,  and  in  no  need  of  expbinatlon;  nor  to 
contradict  or  vary  the  Instrument  Attoroey 
Genet  al  t.  Ely.  4  Wis.  420,  429;  State  v.  El- 
wood,  12  Wis.  5S1.  558;  State  v.  Gold- 
thwatte,  16  Wis.  14a  To  find  that  these  sev- 
en voters  wbose  ballots  read  (or  G.  H.  Cre- 
mer, Jr.,  voted  for  G.  H.  Cremer,  Sr.,  is  in 
direct  contradiction  of  the  definite  and  nn- 
amblgnoL's  evidence  cf  the  ballots  thi  mselve^. 
These  ballots  cannot  be  counted  for  tbe  re- 
lator, unless  It  can  bte  found,  aa  competent  evi- 
dence, that  it  was  bis  name  which  was  on  tbe 
ballot  whoi  It  was  cast.  Tbe  lnt»itifm  of 
the  voter  csnnot  be  proved  to  oontradlct  the 
ballot,  nor  in  opposition  to  tbe  paper  ballot 
which  be  has  deposited  in  the  ballot  box. 
A  ballot  which  is  nDambiguons  cannot  be 
varied  by  parol  proof.  Nw  can  It  be  proved 
that  tbe  voter  intended  to  vote  for  one  man 
when  bis  ballot  waa  cast  for  another.  Mc- 
Crary,  Elect.  (2d  Ed.)  |  407;  Gooley,  Const. 
Lim.  611;  People  v.  Seaman,  5  Denio,  400: 
People  V.  Fease,  27  N.  T.  46.  84.  It  Is  plain 
that  there  was  no  competent  evidence  to  show 
that  those  contested  bsllots  were  cast  for  tbt> 
relator.  They  were  unamblgooua  and  It  wa* 
not  compe'ent  to  vary  th^r  idain  import  by 
parol  evidence;  and  without  them  the  re- 
lator was  not  elected. 

At  the  clme  of  the  testimony,  the  ami.'l- 
lant  moved  tor  tbe  direction  of  a  veidlct  lu 
his  favor.  The  (.-ourt  denied  tbe  motion. 
This  was  error.  Tbe  judgment  of  tbe  drcuh 
court  Is  reversed,  and  the  cause  remanded 
for  a  new  trial. 
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GLOVEB  el  Mh  T.  WELLS  &  HULBOONET 

OBAIN  CO. 
(Supreme  Gouit  of  WIsconain.  March  27>  1886.) 
Appbal— RsTi  BV— Rkoobd— iUrvEir. 

1.  Ad  order  reciting  tbat  it  was  nuide  on  eei^ 
tain  iwpers,  "and  after  considerins  other  evi- 
dence offered  hj  each  of  the  parties/'  caaoot  be 
reviewed,  the  record  not  containing  aach  other 
eTideoce,  or  ahowlng  of  what  it  conaiHted. 

2.  Under  Ber.  St  {  9050,  providinff  that 
on  appeal  from  an  order  the  clerk  shall  tranamit 
the  order  and  the  papers  used  on  application  for 
the  order,  and  shall  certify  that  they  are  such 
papers,  and  are  tranamitted  pursoant  to  the  ap- 
peal, he  should  certify  that  the  papers  returned 
on  the  appeal  are  the  papers  "used  on  the  hear- 
ing" of  toe  motion,  not  that  they  are  the  "papers 
OD  file  in  my  office." 

Appeal  from  clkxmit  court,  St.  Cn^  county; 
E.  B.  Bnndy,  Judge. 

Action  by  John  El.  Olorer  aud  others 
against  the  Wells  A  Mulrooney  Orain  Compa- 
ny. From  an  order  granting  a  temporary  In- 
Jimctlon,  defendant  appeals.  Appeal  dis- 
miflsed. 

This  is  an  action  for  a  permanent  Injunc- 
tion, and  a  temporary  Injnnctlonal  order  was 
granted  against  the  defendant,  upon  motion, 
after  hearing  both  parties,  from  which  the 
defendant  appealed.  The  order  recites  that 
It  was  made  on  the  verified  complaint,  and 
the  affidavits  of  William  Johnston  and  George 
A.  Welts  In  opposition,  "and  after  considering 
other  evidence  offered  by  each  of  the  par- 
ties, by  coDseot  of  the  other";  but  there  is 
nothing  in  the  return,  which  embraces  the 
complaint  and  affldarits,  to  show  of  what 
such  other  evidence  consisted.  The  certifi- 
cate of  the  clerk  of  the  circuit  court  of  the 
retnrn  Is  "that  the  papers  hereto  annexed  are 
all  the  original  papers  on  file  In  my  office," 
and  **that  they  are  transmitted  to  the  supreme 
court  of  said  state  of  Wisconsin  pursuant  to 
an  appeal  taken  In  said  action,  notice  of 
which  has  been  duly  seryed  on  me,  and  Is 
hereto  anneced." 

Smith  &  Oakes,  for  appellant  W.  F.  Mc- 
Nally,  for  reapondentB. 

FINNET,  J.  1.  The  rrapondents  object 
tbat  the  return  la  Inauffldent  to  enable  the 
court  to  review  the  order  appealed  from.  In 
that  It  does  not  contain  or  show  of  what  the 
otber  evidence  tiered  by  either  of  the  par- 
ties consiated;  and  we  are  of  the  opinion  that 
tbe  objection  is  well  taken.  As  was  said  In 
Bowes  V.  Malbtn,  20  Wis.  481:  "We  must  as- 
sume that  the  matters  contained  In  socfa  min- 
utes amply  Jostlfled  the  ord«-  granted."  The 
rule  Is  well  settled  that  error  will  not  be  pre- 
sumed, but  must  be  made  to  appear  affirma- 
tively. This  defect  la  necessarily  fittal  to 
the  appeal.  Bunu  v.  Lumber  Co.,  63  Wis. 
630.  632,  2«  N.  W.  408. 

2.  It  is  proper  to  otwerve  tbat  tbe  certificate 
to  the  return  Is  radically  defective  In  an  im- 
portant requirement.  The  statute  (Bev.  St 
I  3050)  provides  tbat,  "If  the  appeal  Is  from 
an  order,  be  [the  cleti<]  shall  transmit  the  or- 


der appealed  fnun  and  the  original  {tapers 
used  ttcb  party  on  the  application  for  the 
order  appealed  from,"  and  that  the  court  may 
direct  copies  to  be  soit  In  lieu  of  the  orig- 
inals. Tbe  statute  requires  tbe  clerk  to  "an- 
nex, to  the  papers  so  transmitted,  a  certifi- 
cate under  his  band  and  tbe  seal  of  the  court 
from  wtalch  tbe  appeal  Is  taken,  certlfylug 
that  th^  are  the  original  papers  or  copies,  as 
tbe  case  may  be,  and  that  they  are  transmit- 
ted to  the  supreme  court  pursuant  to  such 
appeaL"  In  Carpenter  v.  Shejmrdaon,  4:t 
Wis.  406,  409,  It  was  pointed  out  that  under 
the  statute  the  clerk  "should  certify  that  the 
papers  returned  on  ttie  appeal  are  ^e  orig- 
inals used  on  the  hearing  of  tbe  motion,  or 
copies  tiiereof ,  If  copies  are  ordered  to  be  re- 
turned," and  tluit  "this  Is  Indispensable,  un- 
less It  appears  from  tbe  record  itself  what 
papers  were  so  used."  There  is  nothing  In 
the  certificate  to  show  what  papers  were  used 
on  the  hearing,  and  tbe  order  la  the  only  pa- 
per emtnaced  In  the  return  tJut  contains  any 
Information  on  this  point,  but  that  Is  defect- 
ive, as  we  have  seen,  as  to  tbe  "other  evl- 
dence."  Section  6,  rule  11,  of  tbe  circuit 
court  rules,  provides  tbat  "all  ordera  of  tbe, 
court  or  a  Judge,  whether  granted  ex  parte, 
1^  defonlt  or  otherwise,  shall  briefly  refer  to 
all  tke  records,  petitions,  affldavlta,  and  other 
papers  read  or  used  by  either  party  upon  the 
ai^catkm  for  tbe  order**;  and.  If  compiled 
with,  the  order  will  show,  for  tbe  purposes 
of  an  appeal,  as  tbe  rule  obviously  Intended  It 
Bhotild,  what  papers  were  read  or  used  upui 
tbe  application  for  tbe  order.  After  the  full 
and  explicit  exposition  of  the  practice  In 
such  cases,  and  In  view  of  the  rule,  there  la 
no  reason  why  tbe  law  should  not  be  compiled 
witli,  and  uncertainty  and  embarrassment 
avoided.  For  want  of  a  sufficient  return,  the 
appeal  must  be  dismissed.  The  defoidant's 
appeal  Is  dlamlssed. 


BBAWLET  V.  MITCHELL. 

(Snpreme  Court  of  Wisconsin.   March  27.  1890.) 

JoueHaMT— In  Actions  aoaiitbt  Joint  Oblioobs 
— FoHii  Whbrb  All  abb  kot  Bbbvbd 

— Pahtsbrship. 
Bev.  St.  I  2884,  authorizing  a  court,  in 
an  action  against  defendants  Jointly  liable  on 
a  contract,  hut  some  of  whom  are  not  served,  to 
enter  Judgment,  in  form,  against  all  the  defend- 
ants, BO  far  SB  that  it  may  be  enforced  against 
joint  propOTty,  though  permiasive  in  form,  be- 
comes mandatory  when  required  by  the  rights 
of  a  defendant;  bnd,  in  an  action  against  part- 
ners, one  who  is  served  has  the  right  to  Insist 
on  tiie  entry  of  such  judgment,  so  that  it  may 
be  enforced  againtt  the  property  of  the  firm. 

Appml  from  circuit  court,  Portage  county; 
Charles  M.  Webb,  Judge. 

Action  by  A  Brawley  against  J.  S.  Mitchell 
and  D.  H.  Vaughn,  as  imrtners.  Jud^ent 
against  MttcfaeU  alone,  from  which  be  ap- 
peals. Beversed. 

Brawley  brought  this  action,  In  tbe  county 
court  of  Portage  county,  as^nst  D.  H. 
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Vaughn  and  J,  S.  Mitchell,  ajs  co-partners  of 
the  firm  Vanghn  &  Slitchell.  upon  two  joint 
promissory  notes,  made  by  them,  by  tbelr 
firm  name.  There  was  no  service  of  process 
upon  Vaughn,  and  he  did  not  appear  in  the 
action.  Property  of  Mitchell  was  attached, 
and  he  appeared  and  defended.  There  was 
Judgment  In  favor  of  tbe  plaintiff,  and.  In 
form,  against  both  defendants.  From  this 
judgment,  Mitchell  appealed.  In  the  circuit 
court  he  withdrew  his  answer.  The  court 
took  the  plaintiff's  proofs,  and  gave  judg- 
ment against  Mltcbell  alone,  and  his  sure- 
ties upon  his  ai^>eal.  This  appeal  Is  by 
Mitchell  alone,  from  that  judgment 

Raymond,  Lamorenz  &  Park,  for  appellant. 
Oate,  Jones  &  Sanborn,  for  respondent. 

XEWMAN,  J.  The  statute  (section  2884, 
Rev.  St)  provides  that  when  the  action  is 
against  persons  jointly  liable  on  a  contract, 
and  the  summons  is  served  upon  some,  but 
not  upon  all,  of  the  defendants,  judgment 
may  be  entered,  in  form,  against  all  tbe  de- 
fendants so  jointly  indebted,  "so  far  only 
as  that  it  may  be  enforced  against  the  joint 
property  of  all  and  the  separate  property  of 
the  defendants  served."  The  words  of  the 
statute  are  permissive  only.  In  form.  But 
the  exercise  of  a  statutory  power  which  ts 
only  permissive  in  form  is  not  discreUonary 
where  public  interests  or  Individual  rights 
■call  for  its  exercise.  In  such  cases  It  is  per- 
emptory. Cutler  V.  Howard,  9  Wis.  309; 
Bank  T.  Hogan,  21  Wis.  317;  Dutcher  v. 
Dutcher,  39  Wis.  051;  Sutb.  St  Oonst  fi  462. 
So,  this  statute  must  be  held  to  t>e  man- 
datory, because  the  individual  right  of  the 
defendant  served  requires  It  To  enter  judg- 
ment against  the  defendant  served,  only,  is 
not  a  mere  formal  error,  but  it  is  matter  of 
substance.  This  was  so  held  in  Bacon  v. 
Bickuell,  17  Wis.  523.  See,  also,  Nelson  v. 
Bostwick,  5  Ulll,  37;  Stebr  v.  OUbermann, 
49  N.  J.  Law,  033,  10  Atl.  547.  It  changes 
the  form  of  the  execution.  It  can  only  go 
against  the  separate  property  of  Mitchell; 
whereas  It  should  go  against  the  joint  prop- 
erty of  the  firm.  Mitchell  has  the  right,  as 
between  himself  and  bis  co-partner,  that  the 
firm  property  sbali  be  applied,  first  to  tbe 
payment  of  the  firm  detbs.  If  tbe  execntton 
goes  against  his  separate  property  alone,  it 
may  prejudice  talm  in  the  collection  of  the 
money  from  his  co-partner.  The  proper 
form  of  Judgment  in  such  case  Is  pointed  out 
In  Blackburn  v.  Sweet  38  Wis.  578.  The 
Judgment  of  tbe  circuit  court  Is  reversed, 
and  the  cause  remanded,  with  direction  to 
enter  Judgment  In  accordance  with  this  opin- 
ion. 


KELLER  T.  TOWN  OF  OILMAN. 

(Supreme  Court  of  Wisconsin.  March  27,  1896.) 
PsKSONAL  Injury — Etidinoi — Damagks — Erbor. 

1.  In  ao  action  for  damages  for  personal 
injuries,  the  husband  and  mother  of  the  injored 


woman  may  testify  to  her  apparent  pbTsieaJ  con- 
dition after  the  accident  and  to  ner  apparent 
ability  to  move  about,  and  to  do  lifting  and  or- 
dinary housework,  for  a  stated  time  thereafter. 

2.  Testimony  tliat  the  injured  woman  said 
that  when  she  lay  down  she  was  dizzy,  and  that 
she  complained  of  hor  lungs  and  her  back  hurting 
her,  ts  within  the  rule  that  a  narration  of  pains 
ifl  inadmissible  to  show  tbe  extent  of  nn  injury. 

3.  In  proof  of  damages  for  injuries  to  a  wife. 
It  Is  error  to  receive  testimony  of  the  husband 
as  to  how  much  her  services  were  worth  to  htm^, 
the  true  rule  being  what  they  were  worth  gen- 
erally. 

4.  Where  competent,  uncontroverted  evi- 
dence on  the  subject  of  damages  would  justify  a 
larger  verdict  than  the  one  given,  the  admis- 
sion of  incompetent  evideoce  on  that  issue  is 

without  prejudice. 

Appeal  from  circuit  court,  Pierce  county; 
E.  B.  Bundy,  Judge.  • 

Action  by  Joseph  Keller  against  the  town 
of  Oilman  for  damages  for  perscKial  Injuries 
to  his  wife.  From  a  Judgment  in  favM  ot 
plaintiff,  defendant  appeals.  Affirmed. 

This  Is  an  action  to  recover  damages  re- 
sulting from  an  alleged  defect  in  a  highway 
in  the  defendant  town.  It  appears  that  on 
the  Ist  of  June.  1890,  the  plaintiff,  with  his 
wife,  was  riding  along  a  highway  in  tbe  de- 
fendant town,  in  a  buggy  drawn  by  a  single 
horse.  There  was  evidence  tending  to  show 
that  tbe  trav^ed  part  of  the  highway  con- 
tained deep  gullies  and  lat^  stones,  by  rea- 
son of  which  the  buggy  was  tipped  over,  and 
the  horse  became  frightened  and  ran  away, 
throwing  out  and  sertoasly  Injuring  tbe 
plaintiff's  wife.  There  was  also  evidence 
tending  to  show  that  the  plaintiff's  wife  was 
entirely  incapacitated  from  labor  for  two 
weeks,  and  unable  to  do  much  work  for  six 
months,  by  reason  of  her  Injuries.  The  evi- 
dence showed,  without  dispute,  that  the  bug- 
gy and  tiamess  were  destroyed,  the  horse 
damaged,  and  that  tbe  plaintiff  liad  been 
obliged  to  expend  $26  for  medical  assistance 
for  the  treatment  of  his  wife.  The  entire 
amount  of  these  practically  undisputed  dam- 
ages was  $109.  It  was  claimed  od  the  part 
of  the  defendant  that  the  highway  was  not 
defective,  but  that  the  accident  happened  by 
reason  of  the  breaking  of  a  part  of  the  har- 
ness. There  are  no  exceptions  to  the  judge's 
charge  contained  In  the  bill  of  exceptions. 
The  jury  returned  a  verdict  for  the  plaintiff 
for  $172.50,  and  from  judgment  thereon  the 
defendant  has  appealed. 

W.  F.  McNally,  for  appellant  A.  P.  Weld 
and  Bleekman,  Bloomlngdale,  tc  Ber^ 
for  respondent 

WINSLOW,  J.  (after  stating  tbe  tacts). 
Tbe  principal  contention  made  by  the  defend- 
ant as  a  ground  tor  reversal  of  this  jndg- 
ment  Is  that  evidence  <tf  the  declarations 
and  complaints  made  hj  the  injured  wwnan 
to  her  mother  and  bnsband  from  time  to 
time  were  erroneously  received  In  evidence. 
The  rules  with  regard  to  the  reception  of 
this  class  of  evidence  In  cases  where  the  ex- 
tut  of  an  Injury  U  undn^lnveetlcatlon  an 

Digitized  by  LaOOg  IC 


Wis.) 


THOMPSON  0.  CALEDONIA  FIEE  INS.  CO. 


801 


quite  well  estabUstaed.  They  maj  be  briefly 
recapitulated  as  foUowB:  First.  The  state- 
ments and  declarations  of  a  patient  as  to  his 
pains  and  feelings,  wben  made  to  a  physician 
for  the  purpose  of  treatment,  may  be  given 
In  evidence.  Second.  Such  statements  are 
not  admissible  when  made  to  an  expert,  aft- 
er action  brought,  in  order  to  enable  him  to 
testify  as  a  witness  at  the  trial.  Stone  v. 
RaUroad  Co..  88  Wis.  98,  &9  N.  W.  457,  and 
cases  there  cited.  Third.  All  persons  may 
testify  as  to  facts  within  their  observation  as 
to  the  physical  condition  of  another  with 
whom  they  have  consorted;  for  example, 
whether  such  person  appeared  to  be  in  good 
or  bad  health,  sick  or  well,  suffering  from 
pain  or  disease,  or  enjoying  health.  Wright 
T.  City  of  Ft.  Howard.  60  Wis.  119,  18  N.  W. 
750;  Smalley  v.  City  of  Appleton,  70  Wis.  344, 
35  N.  W.  729.  Fourth.  When  bodily  pain  is 
in  issue  all  persons  may  testify  as  to  expres- 
sions, gestures,  or  exclamations  indicating 
present  pain,  whether  made  at  the  time  of 
the  injury  or  afterwards.  McKelgue  v.  City 
of  JanesviUe,  «S  Wis.  50,  31  N.  W.  298. 
Fifth.  Witnesses  are  not  permitted  to  testi- 
fy to  complaints  or  statements  of  physical 
ceifflltlon  or  feelings  made  by  an  injured  per- 
son which  were  made  in  answer  to  a  question, 
or  which  are  narrative  In  th^r  nature,  and 
whlob  are  not  a  part  of  the  res  gestae.  Tebo 
V.  City  of  Augusta,  90  Wis.  408,  63  N,  W. 
1045.  At  first  Bight,  it  migbt  seem  as  if  the 
last-above  rule  conflicts  with  the  conclusions 
reached  in  Bridge  v.  City  of  Oshkosh,  71 
Wis.  363.  On  page  307  of  the  opinion  in  that 
case  (37  N.  W.  411)  It  is  said  that  "the  ad- 
missibility of  complaints  made  by  the  in- 
jured person,  either  to  hisattending  physician 
or  others,  is  clearly  sustained  by  the  follow- 
ing authorities."  The  cases  which  are  then 
cited,  however,  do  not  justify  the.  broad 
vtatement  of  the  opinion.  They  are  cases 
which  lay  down  the  principle  laid  down  In 
proposition  fourUi,  supra,  viz.  that,  where 
the  question  of  bodily  pain  is  in  Issue,  the 
exclamations,  expressions,  and  gestures  and 
complaints  of  the  Injured  person,  which  usu- 
ally and  naturally  indicate  a  present,  exist- 
ing pain,  may  be  given  In  evidence,  but  that 
anything  In  the  nature  of  narration  or  state- 
ment of  symptoms  is  to  be  excluded.  See  a 
careful  statement  of  tbe  proposition  In  Bacon 
V.  Charlton,  7  Cush.  581.  This  is  undoubt- 
edly the  rule  Intended  to  be  approved  in 
Bridge  t.  City  of  Oshkosh,  and  It  does  not, 
when  properly  understood,  conflict  with  ei- 
ther of  the  rules  laid  down.  In  tbe  light  of 
these  rules,  there  was  very  little  of  the  testi- 
mony Introduced  in  the  present  case  which 
was  Incompetent.  It  Is  unnecessary  to  state 
the  questions  and  answers  In  detail.  It  is 
aufndent  to  say  that  the  husband  and  moth- 
er of  tbe  Injured  woman  were  allowed, 
against  objection,  to  testify  to  the  apparent 
physical  condition  of  the  woman  after  tbe  ac- 
cident, and  to  her  apparent  ability  to  move 
about,  and  to  do  lifting  and  ordtnary  bonse- 
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work,  tot  six  months  after  the  accident  All 
this  was  clearly  admissible  under  the  third 
rule  above  laid  down. 

There  were  two  statements  made  by  the 
mother  which  should  have  been  excluded, 
under  the  fourth  rule  supra.  They  were  to 
the  effect  that  the  injured  woman  said  that 
wben  she  laid  down  she  was  dlzxy,  and  that 
she  complained  of  her  lungs  hurting  her.  and 
her  back,  also.  Tbe  admission  of  this  evi- 
dence was  error,  as  it  seems  to  have  been 
narration,  rather  than  exclamatibDs  caused 
by  present  pain.  There  was  also  error  fn 
allowing  certain  questions  to  be  asked  on 
the  subject  of  the  value  of  the  wife's  serv- 
ices. In  these  quMtlons  the  Inqulrj-  was  put 
to  the  husband  as  to  bow  much  ber  services 
were  worth  to  him.  This  was,  of  course, 
a  wrong  test.  The  question  was  as  to  the 
value  of  her  services  generally,  not  their 
value  to  any  particiilar  person.  However, 
we  do  not  regard  either  of  these  errors  as 
working  any  prejudice,  in  any  possible  way, 
to  the  defendant.  It  stands  as  a  verity  in 
this  case  that  the  plaintiff  suffered  damages 
by  reason  of  a  defect  In  the  highway,  and  is 
entitled  to  recover  therefor.  He  has  recov- 
ered but  $172.50,  of  which  $100  was  for  pe- 
cuniary damages  to  property,  and  mon^ 
outlay,  which  was  undisputed,  thus  leaving 
but  103.50  for  the  value  of  his  wife's  services 
during  six  montlis  that  she  was  disabled.  It 
was  shown  by  competent  and  undisputed  tea- 
tlmony  that  she  was  strong  and  healthy  be- 
fore the  injury;  that  she  was  unable  to  do 
anything  for  two  weeks,  and  could  not  do 
her  ordinary  housework  for  six  montha. 
There  were  competent  questions  and  answers 
on  the  subject  of  damages  from  loss  of  serv- 
ice which  would  Justify  a  larger  verdict  than 
the  one  given,  and  there  was  nothing  to  con- 
trovert them.  In  this  situation,  we  cannot 
regard  the  errors  spoken  of  as  In  any  way 
prejudicial,  and  hence  they  furnish  no  reason 
for  reversal  of  the  Judgment. 

The  brief  of  the  appellant  is  disrespectful 
to  the  trial  court,  and  It  will  be  stricken  from 
the  files,  under  rule  27.    Judgment  affirmed. 


THOMPSON  v.  CALEDONIA  FIRB 
INS.  GO. 

(Sn^me  Court  of  Wisconsin.  Usrcfa  27,  1896.) 

laivaAHcv— HisK  Assuksd— Unocoupibd  Uwbll- 
me— Plbadiko — Ambudhbnt  Dubiso  Trial. 

1.  In  an  action  upon  a  fire  policy  containiag 
a  provision  that  tlie  company  will  not  par  any 
loss  on  a  dwelling  which  has  remained  unoccu- 

Sied  for  seven  days,  where  it  appeared,  without 
ispute.  that  the  house  was  unoccupied  at  the 
time  01  the  fire,  and  had  been  bo  unoccupied  for 
over  seven  days  continuously,  a  verdict  for  de- 
fendant was  properly  directed  by  the  court. 

2.  In  an  action  upon  a  fire  policy  contain- 
ing a  proTifiion  that  tbe  company  will  not  pay 
any  loss  on  a  dwelling  which  has  remained  nn- 
occapied  for  seven  dnya.  the  court,  in  its  discre- 
tion, can  allow  defendant,  at  the  trial,  to  amend 
its  answer,  setting  up  an  affirmative  all^tkn 
of  nonoGcupancy. 

Digitized  by  Google 


802 


NOBTHWESTBBN 


REPORTBB.  ToL  66L 


(Win. 


Appeal  from  circuit  court,  Waupaca  county; 
Charles  M.  Webb,  Judge. 

This  was  an  action  brought  by  Bllsa 
Thompson  against  the  Caledonia  Fire  Insur 
ance  Company  to  recover  for  the  loss  of  plain- 
tiff's dwelling  by  Are,  under  a  poUcy  of  in 
surance  Issued  by  the  defendant  company. 
There  was  judgment  for  defendant,  and  plain- 
tiff appealed.  Affirmed. 

F.  C.  Weed,  for  appellant  Goldberg  & 
Hoxle  and  C.  W.  FelkCT,  for  respondent 

WINSLOW.  J.  This  Is  an  action  upon  a 
fire  Insurance  policy  Issued  by  the  defendant, 
a  mutual  town  fire  insurance  company,  upon 
the  plaintiff's  dwelling  house,  which  was 
thereafter,  during  the  life  of  the  policy,  de- 
stroyed by  flre.  The  policy  contained  this 
provision,  among  others:  "Sec.  17.  This  com- 
pany will  not  insure  any  unoccupied  dwelling 
house,  nor  will  they  pay  any  loss  on  adwelUng 
which  at  the  time  of  the  loss  or  damage  has 
remained  unoccupied  seven  days."  Upon  the 
trial  It  appeared,  without  dispute,  that  the 
house  was  unoccupied  at  the  time  of  the  flre, 
and  bad  been  so  unoccupied  for  more  than 
seven  days  continuously.  Upon  this  fact  the 
court  directed  a  verdict  for  the  defendant, 
and  we  do  not  see  how  any  other  course 
could  have  been  pursued.  The  original  an- 
swer did  not  contain  an  affirmative  allegation 
of  nonoccupancy,  and  the  court  allowed  an 
amendment  setting  up  such  fact  upon  the 
trial.  This  Is  claimed  to  be  error,  hut  the 
claim  Is  untenable.  The  power  of  the  court, 
tn  Its  discretion,  to  allow  amendments  to  the 
pleadings  even  upon  the  trial,  1b  too  well 
known  to  require  argument  or  authority  In  Its 
suKwrt.  There  does  not  seem  to  have  been 
any  abuse  of  such  discretion  here.  The 
oourt,  as  a  condition  of  the  amendment  of- 
fered the  plaintiff  a  continuance,  at  the  de- 
fendant's expense,  in  case  she  found  that  she 
could  not  proceed,  but  she  chose  to  proceed 
with  the  trial.  There  are  no  facts  In  the  case 
showing  a  waiver  by  the  company  ot  the  de- 
fense.  Judgment  affirmed. 


OILE  V.  COLBY  et  ux. 
(Supreme  Court  of  Wlsconein.   March  27,  ISdO.) 
MoaTOAOB—FoBKCLosuBB— Plead  ISO  aso  Pbao- 
TICK — Notice  op  Lis  Pendens— Appeal — 
Review — Recitals  in  Judomkst. 

1.  Under  Rev.  St.  S  3187,  providing  that 
In  an  action  afifectine  title  to  real  estate,  plain- 
tiff, at  the  time  of  filing  the  complaint,  or  any 
tlm«  thereaftei  before  judgment,  may  file  a  no- 
tice of  tlie  pendency  ot  the  action,  and  that  in 
a  fnrrclosure  of  a  mortgage  such  notice  must  be 
filed  20  daya  before  Judgment,  the  notice  of  pend* 
eiicy  does  not  become  operative  until  the  com- 
plaint ifl  61ed,  and  a  judgment  of  foreclosure 
rendered  on  tlie  same  day  the  complaint  ia  filed, 
though  more  than  20  daya  after  the  filing  of  no- 
ticp,  is  jiremature. 

2.  The  recital  Id  a  judgment  as  to  a  matter 
of  fact  will  not  be  Held  conclusive  on  appeal, 
where  iin  inHpwtios  of  the  record  thom  that 
such  recital  wiuj  "rroueous. 


Appeal  ttom  circuit  court,  Ia  Crosse  coan- 
tj;  O.B.  Wyman,  Judge. 

This  was  an  action  brought  by  Abner  OUe 
to  foreclose  a  mortgage  given  by  Christopher 
A.  Colby  and  bis  wife,  Eliza  Colby.  There 
was  Judgment  by  default  tot  plaintiff,  and 
defendants  ap[>eaL  Reversed. 

Skaar  &  Levis,  for  appellants.  Fruit  & 
Brindley,  for  respondent 

PINNET,  J.  The  only  question  In  this  case 
Is  whether  the  Judgment  should  be  reversed 
for  the  reason  that  the  notice  of  the  pendency 
of  the  action  was  not  operative  for  a  period 
of  20  days  before  the  Judgment  was  render- 
ed. The  action  was  commenced,  and  notice 
of  the  pendency  of  the  action  was  filed  in  the 
office  of  the  register  of  deeds,  July  8,  1S93, 
but  the  complaint  was  not  filed  In  the  office 
of  the  clerk  of  the  circuit  court  until  August 
21,  1803,  the  day  upon  which  the  Judgment 
was  rendered.  In  all  other  respects  the  pro- 
ceedings were  regular.  The  Judgment  re- 
cites that  "due  notice  of  the  pendency  of  the 
action  had  been  filed  tn  the  office  of  the  reg- 
ister of  deeds  for  La  Crosse  county  on  the 
8th  day  of  July,  1803."  No  motion  was  i^de 
in  the  circuit  court  to  set  aside  the  Judg- 
ment on  the  ground  relied  on  for  reversal. 
The  filing  of  the  notice  of  the  pendency  of 
the  action,  under  Rev.  St  I  3187,  was  Inop- 
erative until  the  complaint  was  filed;  and  the 
Judgment  rendered  on  the  same  day  the  com- 
plaint was  filed  was  therefore  rendered  before 
the  notice  had  been  operative  for  the  pre- 
scribed period  of  20  days,  and  was  premature. 
Dawson  v.  Mead,  71  Wis.  295,  37  N.  W.  234; 
Flood  V.  Isaac,  34  Wis.  423;  Olson  v.  Paul,  56 
Wis.  30,  13  N.  W.  868.  In  general,  relief  from 
Irregularities  In  the  entry  of  Judgment  should 
be  first  sought  In  the  trial  court  Keeler  v. 
Jacobst  87  Wis.  645,  58  N.  W.  1107.  And  It 
would  have  probably  been  better,  and  more 
in  accord  with  correct  principles  of  practice,  to 
have  required  that  the  objection  under  consid- 
eration should  be  made  In  tliat  manner;  but 
for  a  period  of  more  than  30  years.  In  nu- 
merous cases,  It  has  been  held  that  It  may 
be  raised  in  this  court  In  the  flrat  Instance,  on 
appeal  from  the  judgment.  This  practice  has 
been  so  long  adhered  to  that  we  do  not  feel  at 
liberty  to  change  It  There  Is  no  good  reason 
for  supportng  that  any  Inconvenience  will  be 
experienced  under  It  In  the  future.  The  Judg- 
ment roll  Includes  the  original  complaint,  and 
we  must  regard  the  file  mark  which  the  com- 
plaint l3ears  as  showing  the  true  date  when 
it  was  filed.  The  recital  in  the  judgment 
cannot  be  held  conclusive  on  this  appeal  from 
the  Judgment,  when  an  inspection  of  the  rec- 
ord, of  which  the  file  mark  on  the  complaint  Is 
a  part,  shows  that  the  error  relied  on  inter^ 
vened  In  the  rendition  of  the  Judgment,  and 
that  the  Judgment  was  premature.  If  it  had 
been  a  queatloii  whether  proof  had  been 
made  that  notice  of  the  pendency  of  the  ac- 
tion had  been  filed  20  days  before  the  ren- 
dering of  the  Judgment— this  beinfi  an  ex- 
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trlnslc  matter,  and  no  part  of  the  Jnd^ent 
rt^— the  recital,  it  would  aeem.  would  be 
conclnsiTe,  In  the  absence  of  a  bill  of  excep- 
tlona  Bbowliis  that  no  sufQcient  proof  had 
been  made.  Manning  v.  McClui^,  14  Wis.  370, 
382;  Webb  t.  Meloy,  32  Wis.  319.  As  the  er- 
ror relied  on  appears  upon  the  face  of  the  rec- 
ord. In  accordance  with  the  decision  in  Daw- 
son T.  Mead,  supra,  and  cases  dted,  the  ol>- 
Jectlon  is  fatal.  The  Judgment  of  the  circuit 
court  Is  reversed,  and  the  cause  is  remanded 
for  further  proceedings  according  to  law. 


SHARP  T.  CITT  OF  MAUSTON. 
(Supreme  Court  of  Wisconsin.  March  27.  1806.) 
Contract  with  Citi  — Uompkomisr  — Actiom  os 
Claim  aoaikst  a  Citt— Webn  Libs. 

1.  Where  a  claim  Is  made  against  a  city  for 
Injaries,  and  the  dty  conndl,  on  report  of  a  com- 
mittee, allows  the  claimant  a  certain  amount, 
teas  than  the  sum  claimed,  a  demand  by  the 
claimant  In  writins,  on  the  dty  treasurer,  for 
an  order,  after  such  allowance,  and  before  any 
proceedings  are  taken  to  reconsider  the  matter, 
constitutefl  an  acceptance  completing  the  contract 
by  the  city  to  pay  the  sum  allowed. 

2.  Where  the  city  afterwards  refuses  to  pay 
the  sum  so  allowed,  an  action  by  the  daimant 
win  lie  against  the  dty  without  any  dalm  nn- 
dffl  the  contract  belna  first  filed  and  disallowed 
by  the  coundL  thoueh  its  charter  proTides  that 
no  action  can  be  maintained  against  a  dty  until 
the  claim  shall  have  been  filed  and  disallowed, 
etc 

8.  Thou^  the  dty  diarter  prOTides  that  no 

money  shall  oe  drawn  from  the  dty  treasury  ex- 
cept on  an  order  sixned  by  the  mayor  and  clerli, 
and  mandamus  wiU  lie  to  compel  the  pr<ver  of- 
ficers to  issue  an  order  to  the  claimant  for  a  sum 
80  allowed  on  settlement  of  a  daim,  such  rem- 
edy is  not  exduslTe,  and  an  action  will  lie 
agalnse  the  dty  on  the  oontiact  to  pay  the  sum 
allowed. 

Appe&l  from  circuit  court,  Jimeaa  county; 
O.  B.  Wyman,  Judge. 

Action  by  Ludnda  Sharp  agalnat  the  city 
of  Manston  to  recover  a  sum  allowed  plaintiff 
by  defendant's  city  council  in  settlement  of  a 
claim  for  personal  Injuries  caused  by  a  de- 
fective sidewalk.  From  a  Judgment  for  plain- 
tiff, def^dant  appeals.  Affirmed. 

Plaintiff  received  a  personal  injury  by  a  fall 
<m  a  sidewalk  in  the  defendant  dty.  She 
gave  notice  to  the  mayor  of  such  city,  pursu- 
ant to  sectiw  1339,  Rev.  St.,  of  such  Injury, 
claiming  that  it  occurred  without  fault  on 
ber  part,  by  reason  of  the  sidewalk  being  out 
of  repair;  and  at  the  same  time  sbe  flled 
with  the  city  clerk  a  claim  for  $500,  as  com- 
pensation for  such  Injuries.  The  claim  was 
investigated  by  a  committee  of  the  common 
council,  who  ascertained  from  the  plaintiff 
that  the  matter  could  be  settled  for  $400;  and 
tbey  reported  such  fact  to  the  council,  and 
thereafter  such  council  adopted  resolutions 
allowing  the  claim  accmdlngly.  Thereafter, 
plaintiff,  through  her  attorneys,  demanded  of 
the  proper  officers  the  issuance  and  delivery 
of  an  order  on  the  city  treasurer  for  the 
amount  so  allowed  In  settlement  of  such 
<telm.   Tliey  refused  to  comply  with  such 


demand,  whereupcm  this  action  was  brought, 
upon  the  theory  that,  by  reason  of  the  facts, 
a  binding  contract  existed  between  the  city 
and  plaintiff  requiring  it  to  pay  plaintiff  the 
said  sum  of  $400  in  settlement  of  her  claim. 
The  foregoing  facts  and  others  requisite  to 
make  out  a  cause  of  action  on  plaintiff's  the- 
ory were  set  forth  fully  In  the  complaint.  De- 
fendant demurred  generally.  The  demurrer 
was  overruled,  and  defendant  appealed. 

P.  S.  Yeeder.  for  appellant.  Barney  ft 
Beebe  and  Spooner,  Sanborn,  Ken  &  Spooner. 

for  respondent 

MARSHALL,  J.  (after  stating  the  fftcts). 
It  appears  to  be  conceded  by  the  appellant 
that  if,  after  the  common  council  allowed  re- 
spondent's claim  at  $400,  she  accepted  such 
action  as  a  settlement,  a  binding  contract 
was  thereby  made;  and  that,  if  such  facts  ap- 
pear by  the  complaint,  a  good  cause  of  action 
is  stated.  The  demand  In  writing  upon  the 
dty  treasurer  for  the  order,  after  the  action 
of  the  council  allowing  the  claim,  before  any 
proceedings  were  taken  looking  to  a  recon- 
sideration of  the  mattw,  constituted  an  ac- 
ceptance Just  as  effectual  as  a  writing  in 
terms  accepting  the  promise  of  the  city  to 
pay  the  sum  allowed  In  settlement  of  the 
claim.  Such  demand  was  consistent  with 
the  theory  of  an  unqualified  acceptance,  and 
Inconsistent  with  any  othw;  and,  as  the  com- 
plaint states  the  facts  In  regard  to  such  de- 
mand, all  the  facta  appear  requisite  to  show 
a  complete  and  binding  contract  between  the 
parties.  Appellant's  counsel  states  correctly 
the  law  that  an  accord  must  be  followed 
a  satisfaction  in  order  to  be  binding;  bat 
that  does  not  mean  that  parties  cannot  by  an 
executory  contract  liquidate  a  disputed  Claim, 
so  that  such  contract  can  be  enforced  by  ei- 
ther party  to  It  All  that  is  required  in  such 
a  case  is  that  there  be  an  unconditional  ac- 
ceptance of  the  promise  itself,  and  not  the 
mere  performance  of  It  In  satisfaction  of  the 
disputed  ckdm.  Such  acceptance  of  the  prom- 
ise, when  made,  operates  at  once  to  substitute 
the  new  contract  made  by  the  mutual  prom- 
ises of  the  parties  for  the  old  contract  or 
claim;  and,  If  such  new  contract  is  not  per- 
formed, the  remedy  la  by  action  for  a  breach 
of  It,  and  not  on  the  original  claim.  Such  Is 
the  effect  of  modern  coses  both  In  England 
and  this  codntry.  <5ood  v.  Cheesman,  2  Bam. 
&  Adol.  328;  1  Smith  Lead.  Cos.  150;  Evans 
V.  Powls,  1  Welsh.  H.  &  G.  601;  2  Pars.  Cont 
IM,  105;  Story,  Cont  S  982;  Com.  Dig.  "Ae- 
cor6"  B,  X  i  4;  BUllngs  v.  Vanderbeck, 
23  Barb.  546;  Goodrich  v.  Stanley.  24  Conn. 
613. 

It  la  contended  that  the  plaintiff  does  not 
state  a  cause  of  action  under  the  contract 
because,  by  the  charter  of  the  defendant  city, 
no  action  can  be  maintained  against  such  city 
till  a  claim  shall  have  been  filed  and  dlsat 
lowed,  or  the  council  shall  have  neglected  to 
act  thereon  for  a  period  of  60)  ajiS0i«ai4l^bat 
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It  does  not  appear  from  tbe  complaint  that 
any  claim  imder  sucb  contract  was  presented 
to  the  council  before  suit  brought  We  do  udt 
think  the  charter  provision  applies  to  this 
case.  Here  a  claim  had  been  presented  to 
the  council,  which  was  compromised  and  set- 
tled by  mutual  promises  between  the  parties, 
by  means  of  which  the  defendant  became  ob- 
llgsrted  to  pay  plaintUT  $400.  The  auditing 
body  thereby  had  full  opportunity  to  act  In 
the  matter,  fully  satisfying  the  provisions  of 
the  charter  in  respect  to  its  having  such  op- 
portunity before  suit  brought. 

It  is  further  contended  that,  as  the  charter 
provides  that  no  money  shall  be  drawn  from 
the  city  treasury  except  on  an  order  signed 
by  the  mayor  and  clerk,  the  only  remedy  of 
the  plaintiff  Is  to  proceed  against  the  officers 
to  compel  them  to  perform  their  ministerial 
duty  by  issuing  the  proper  order.  That  such 
remedy  might  be  resorted  to  is  sustained  by 
High,  Extr.  Rem.  i  351,  and  State  v.  Mar- 
tin (Neb.)  43  N.  W.  244,  cited  by  defend- 
ant's counsel.  It  is  well  settled  that  where, 
by  the  regulations  of  a  municipal  corporation, 
money  In  the  treasury  can  only  be  drawn  on 
an  order  signed  by  designated  city  officers, 
the  duties  of  such  officers  are  wholly  minis- 
terial, and  the  performance  of  such  duties,  up- 
on refusal,  may  be  enforced  by  mandamus. 
State  V.  Fiedler,  43  N.  J.  Law,  400;  Danley 
V.  Whiteley,  14  Ark.  687;  High,  Extr.  Rem, 
IS  17,  104.  106, 107.  351,  356,  and  cases  cited. 
But  the  remedy  by  mandamus  is  not  exclu- 
sive. The  claimant  may,  If  he  sees  fit,  resort 
to  a  civil  action  against  the  municipality  to 
recover  the  debt  State  v.  Fiedler,  supra; 
Guilder  v.  Town  of  Otsego.  20  Minn.  74  (Gil. 
59);  People  v.  Flagg,  16  Barb,  503;  Buck  v. 
City  of  Lockport,  3  Lans.  251;  Raymond  t. 
Commissioners,  18  Minn.  61  (GU.  40);  Apgar 
V.  School  Dist,  34  N.  J.  Law,  308.  In  the 
last  case  cited,  it  was  held  that  the  claimant 
may  proceed  by  suit  at  law  against  the  cor- 
poration or  by  mandamus  against  the  officers 
to  compel  them  to  perform  their  public  func- 
tions, and  that,  in  respect  to  corporations  and 
ministerial  officers,  a  party  so  ctrcumstanced 
may  elect  to  proceed  either  by  mandamus  or 
by  an  action  at  law.  See,  also,  State  v.  Wil- 
son, 17  Wis.  687. 

It  follows  from  the  for^t^ng  that  the  order 
of  the  circuit  court  must  be  affirmed.  Order 
affirmed. 

DONOHUB  V.  PADDBN. 
(Supreme  Court  of  Wiioonsin.  Mardi  27,  1886.) 

BbALtEbTATB  BeOKKRS— Ck>MlfI8flI0K. 

Where  a  broker  employed  to  sdl  defend- 
ant's farm  on  commiBsion  produces  a  purchaser 
who  takes  the  property  at  a  price  fixed  by  de- 
fendant, the  latter  cannot  withhold  the  commia- 
sioQ  on  the  gnnmd  that  when  the  contract  of  em- 

Sloyment  was  made  the  broker  had,  unknown  to 
efeodant,  already  found  the  costomer,  and  was 
employed  by  him  to  buy  a  facm,  bat  from  whom 
he  waa  to  receive  bo  commisaioQ. 


Appeal  from  circuit  court;  St  Gn^  coontr; 
B.  B.  Bnndy.  Judge. 

Action  by  NlcholaB  Donohue  against  John 
J.  Padden  to  recover  a  broker's  commisaion. 
From  a  Judgment  for  plalntUF,  dtfendant  ap- 
peals. Affirmed. 

Action  to  recover  $300.  as  commissloa  for 
selling  lands  for  defendant  Plaintiff  was  a 
real-estate  deafer.  One  David  Sires,  being 
desirous  of  purchasing  a  farm,  procured 
plaintiff  to  show  him  several  he  had  for  sale. 
They  started  out  for  that  purpose  from  plain- 
tiff's place  of  business  in  New  Richmond. 
Plaintiff  informed  Sires  that,  tf  be  sold  him 
a  farm  and  located  him  thereon,  there  would 
be  no  charge  tor  his  services;  that  be  always 
got  his  pay  from  the  seller.  On  the  trip, 
Slree' attention  was  attracted  bya  farm  own- 
ed by  defendant  which  he  said  would  sat- 
isfy him.  Plaintiff  said  be  wotild  take  Sires 
to  the  owner.  They  returned  to  New  Rich- 
mond, stopping  at  plaintiff's  place  of  bnsi- 
oesa.  Sires  remained  there  while  plaintiff, 
without  Sires'  knowledge,  so  far  as  appears, 
went  to  Padden.  and,  without  i^ntlfl's  In- 
forming him  that  Sires  desired  to  pnrchase 
the  farm,  they  made  an  agreement  by  tbe 
terms  of  which  it  was  iHvvlded  that  if  plain- 
tiff sold  the  farm  he  should  have  all  received 
over  $3,400.  He  then  returned  to  Sires,  who 
was  waiting  to  be  accompanied  by  plalntifT 
to  seedefendant  Boththra  returned  to  Pad- 
den's  place  of  business,  where  plaintiff  In- 
troduced Sires  as  the  man  who  wanted  to 
buy  the  farm.  Defendant  and  Sires  then 
made  a  bargain  by  which  the  farm  was  sold 
the  latter  f or$3,700,  which  bargain  was  there- 
after fully  consummated.  Plaintiff  thereaft- 
er demanded  of  defendant  $300  as  compeuBa- 
tion  for  making  the  sale.  Defendant  refused 
to  comply  with  such  demand,  and  this  action 
was  brought  to  recover  the  sum  mentioned. 
The  foregoing  facts  being  eataMished  on  the 
trial,  the  court  directed  a  verdict  in  favor  of 
the  plaintiff.  Judgment  was  entered  accord- 
ingly, and  defendant  appealed. 

Baker  &  Helms,  for  appellant  A.  J.  Kin- 
ney, for  respondent. 

if ARSHALL.  J.  <after  stating  the  tacts). 
All  that  Is  required,  to  entitle  an  agent  to  his 
commission  for  selling  land.  Is  employment, 
for  a  compensation,  to  make  the  sale,  and 
the  production  of  a  purchaser  ready,  able,  and 
wiling  to  take  the  property  at  the  price  nam- 
ed. McArthur  T.  Slauson,  63  Wis.  41,  9  N. 
W.  7S4;  Potvhi  V.  Cunan,  13  Neb.  302,  14 
N.  W.  400;  Hopgood  v.  C<»i)in.  83  Iowa,  218, 
18  N.  W.  911;  Cassady  v.  Seeley,  60  Iowa. 
509,  29  N.  W.  432:  Van  Gorder  v.  Sherman, 
81  Iowa,  403,  46  N.  W.  1067;  Francis  v. 
Baker.  45  Minn.  83.  47  N.  W.  452;  Barrtnger 
V.  Stoltz,  39  Minn.  63,  38  N.  W.  808.  In  the  last 
case,  as  in  this,  the  customer  had  been  found 
before  the  broker  received  his  appointment 
to  sell  the  property.  The  recovery  was  sus- 
tained, though  the  employer  was  not  in- 
formed by  the  ImAer,  whea^tbe  oMij^wt  of 
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emidoyment  was  made,  that  be  had  a  cns- 
tomer  ready  to  bay.  The  mere  fact  that 
Sires  hid  expressed  a  desire  to  meet  Padden 
after  having  been  shown  the  farm  by  idaln- 
Uff  did  not  constltnte  a  fraud,  so  as  to  pre- 
Tent  plaintiff  fnnn  recovering.  It  Is  claimed 
that  plaintiff  cannot  reoovOT  becanse  he  was 
acting  as  agent  tor  both  parties.  It  was  ex- 
pressly agreed  that  he  was  not  to  receive  any 
conunlsslon  whatever  from  the  porchaser.  It 
was  no  part  ot  hla  cmitract  with  the  selltt  to 
Ox  the  price.  Defmdant  made  the  price,  re- 
ceived the  fnll  amonnt  stlpalated  for  In  the 
contract,  and  was  to  receive  no  more  In  any 
event  Under  such  dnmnutances,  the  fact 
thfft  plaintiff  rendered  some  service  to  the 
purchaser  oonstltotes  no  defense  to  his  actlcm 
to  recover  compeoBation  from  the  defendant. 
Orton  V.  Scofleld.  81  Wis.  382,  21  N.  W.  261. 
In  view  of  tlie  Cacti,  it  was  of  no  Importance 
whatever  to  Hie  defendant  wheth^  plaintiff 
was  In  the  ao|doy  at  the  pnichaser,  even  for 
a  compmsatlon.  Ifontross  v.  Eddy.  94  Mich. 
100.  63  X.  W.  916.  The  court  propnly  direct* 
ed  the  verdict  In  ftvor  of  the  plaintiff.  The 
Judgment  of  the  circuit  court  is  affirmed. 


BITTENHAUS  v.  JOHNSTON  et  aL 

(Supreme  Court  of  Wlsooniln.  Mardi  27,  1806.) 

CknrsnTonoHAi.  Liw  —  PsoTBcmoir  or  Oamb  — 
Sfboiai.  Lboislation— Cuu  LseuLA- 
Ttoy — DuK  Process  of  Law. 

1.  Laws  c.  221,  proTiding  for  the  pro- 
tetrtioD  of  game  and  fish,  uiough  uncoastitunon- 
al,  as  an  ex  post  facto  law.  as  atfects  acts  prior 
to  the  passage  of  the  act,  fai  not  unconstitutional 
as  reeards  those  after  the  passafce  of  the  act. 

2.  Laws  1895,  c.  221,  proTidin^  for  the  pro- 
tection of  fish,  and  making  different  regulations 
in  regard  thtfeto  for  the  differeDt  waters  of  the 
state,  not  l>dng  included  among  the  subjects  in 
regard  to  whidi  the  legislature  Is  prohibited  frton 
passing  8i>ecial  laws,  is  not  UQConstitational  as 
special  legislation. 

3.  Bach  act  in  this  respect,  does  not  violate 
the  provision  of  the  federal  constitution  that  no 
state  shall  make  any  law  which  shall  deny  to 
uny  pmon  the  equal  protection  of  the  lawa, 

4.  Laws  1895,  c  221,  providing  for  the  pro- 
tection of  fish,  and  authorizing  the  game  war- 
dens to  seize  and  destroy  any  nets  found  in  the 
waters  of  the  state  in  violation  of  the  law,  la 
not  unotnutitntlonal  as  dmrivlng  the  owner  of 
the  nets  of  his  pn^ertr  without  due  process  of 
law. 

5.  Nor  does  such  act  In  that  respect  violate 
the  proTisions  of  the  state  constitution  that  ev- 
ery person  is  entitled  to  a  certain  remedy  in  the 
laws  for  all  injuriea,  and  that  no  distinction  shall 
be  made  between  citizens  aud  aliens,  in  refer- 
ence to  the  posaessloa  and  enjoyment  of  prop- 
erty. 

Appeal  from  Wlmiebago  comity  court;  C. 
D.  Clevdand,  Judge. 

Action  by  C.  Blttenbaus  against  0.  W. 
Johnston  and  others.  From  a  judgment  of 
the  county  court  aflSrmlng  a  Judgment  for  the 
defendants,  plaintiff  appeals.  Affirmed. 

W.  W.  Waterhonse  and  H.  J.  Gerphide,  tot 
aiveUant  Thompsm,  Harshaw  &  Tfafunp- 
aon  and  G.  E.  Whelan,  for  respondents. 


OASSODAT,  a  J.  This  is  an  action  of  re- 
plevin, commenced  August  9,  1895,  befwe  a 
Justice  of  the  peace  In  Oslikosti,  to  recovw  12 
glU  nets,  of  the  valne  of  f6(^  alleged  to  have 
been  unjustly  takoi  and  detained  by  the  de- 
foidanta.  The  defendanta  answered  by  way 
<tf  denials,  and  Justlfled  the  s^ore  and  de- 
struction of  the  neta  aa  fish  and  game  war- 
dens (tf  tlie  state,  under  chapter  221,  Lawa 
1806.  On  th«  trial  before  the  Justice  the 
plaintiff  proved  the  own^shlp  and  valne  of 
the  neta,  and  admitted  tliat  he  bad  phiced 
the  nets  In  the  watws  ot  iMke  Winnebago  for 
the  purpose  of  fldilng,  and  that  the  defend- 
ants were  such  flab  ai^  game  wardena.  The 
defradants  admitted  that  they,  aa  snOh  fish 
and  game  wardens,  took  the  nets  from  meh 
watoB  and  destn^ed  them.  A  trial  by  Jury 
having  resulted  In  a  verdict  In  Ulxov  ot  the 
defendants.  Judgment  was  mtered  thece<m 
accordinidy.  fn>m  which  the  plaintiff  appealed 
to  the  county  court  Upon  the  trial  In  tiiat 
court  It  was  stipulated  that  the  ease  be  de- 
cided by  the  court  uiKm  the  record  certified 
tJie  Justice;  and  It  was  tlierenpoD  decided, 
accordingly,  by  that  court.  In  ta.vor  of  the  de- 
fendants. From  the  judgment  entered  there- 
in, In  tevor  ot  the  d^endants,  and  upon  tlie 
certificate  of  the  trial  Judge  as  required  by 
chapter  2U»,  Laws  1885,  the  plaintiff  brings 
this  amwaL  Chapter  221,  Laws  1896,  ap- 
pears first  on  pages  867-896,  Inclusive,  and 
again  on  pages  897-420,  inclusive.  There  are 
aome  discrepancies  Iwtween  the  chapter  as 
thus  first  presented  and  as  thna  subsequent- 
ly presented;  but  th^  both  purport  to  have 
t>een  approved  and  published  on.  the  same 
day,  and  they  both  have  the  same  title,  and 
are  numbered  the  aame,  and  are  the  aame 
throughout,  except  In  certain  particulars,  not 
material  oa  thla  appeal^  since  the  portions  of 
ttie  act  here  Invcdved,  are  the  sune  in  both 
publlcatlona.  Gonnsel  contend  that  the  act 
In  questlcm  is  nneonstitutI<nial  and  void  upon 
several  grounds. 

L  It  is  claimed  that  certain  clauses  ot  the 
act  are  repugnant  to  the  constitutional  provl- 
sions  which  declare  that:  "No  •  •  •  ex 
post  &ctO  law  •  •  *  shall  ever  be  passed." 
Const  Wis.  art  1,  8  12.  "No  state  shaU 
♦  •  •  pass  any  •  •  •  ex  post  facto  law." 
Const  U.  S.  art  1,  I  8.  "By  an  ex  poet 
facto  law,"  aaid  Field,  J.,  'Ha  meant  one 
which  imposes  a  punlshmrait  for  an  act  which 
was  not  punlataable  at  the  time  it  was  com- 
mitted, or  imposes  additional  punishment  to 
that  then  prescribed,  or  changes  tlie  rules  of 
evidence,  by  which  less  or  dlfferrat  testi- 
mony Is  sufficient  to  cmivlct  than  waa  then 
required.'*  Cummings  v.  Missouri.  4  Wall. 
326,  326.  See,  also.  Medley,  Petitioner,  134 
U.  S.  160,  10  Sup.  Ct  384;  Duncan  v.  Mis- 
souri, 162  n.  S.  377,  14  Sup.  Gt  670.  This 
rule  is  uniformly  recognlaed  in  all  well-con' 
sidered  adjudications  upon  the  subject.  It  ts 
equally  well  settled  that  a  general  law  for 
the  punishment  of  offenses,  which  endeavors 
by  retroactive  operation  to  re^ch  actB.befme 
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committed,  and  also  proTldea  a  like  punlsh- 
ment  tor  the  same  acts  tn  future,  la  vc^d  only 
so  far  as  It  Is  retrospectlTe,  and  valid  as  to 
future  cases  within  tbe  leglslatlTe  control. 
Joetane  v.  New  Tork,  128  TT.  8. 189,  9  Sup.  Ct 
70.  In  the  case  at  bar  the  act  complaloed 
of  was  committed  nearly  four  months  after 
tbe  passage  and  pnbllcatton  of  the  law  in 
question,  and  hence  that  chapter  cannot  be 
regarded  as  an  ex  post  facto  law,  as  to  that 
act  This  being  bo»  we  are  not  called  upon 
to  determine  whether  any  prorlslon  of  the 
chapter  was  thus  retroactlTe,  and  hence,  to 
that  extent,  an  ex  post  facto  law. 

2.  Ooonsel  contend  that  the  law  In  question 
Is  class  leglslatlMi,  and  thorefore  void.  This 
seems  to  be  put  <m  tbe  ground  that  the  act 
makes  certain  "regulatlms  for  the  outlying 
waters  of  the  stat^'  (sections  12-15),  and  cer^ 
tain  otiber  "regnlatlMkB  f  w  ttie  Inland  waters" 
of  the  state  (section  10),  and  certain  "prorl- 
slons  applying  to  certain  localities  or  waters 
<Hily"  Owctlons  8&-38a),  and  particularly  be- 
cause "the  watws  of  Rush  Lake"  are  thwe- 
by  "exempted  from  the  pxcrisloni^'  ot  tbe 
"act  relating  to  regulations  upon  tbe  meth- 
ods or  times  of  taking,  catching  or  killing 
fish"  (section  86).  We  are  referred  to  no 
clause  of  our  state  constitution  whldi  con- 
demns such  legislation  as  class  legislation, 
and  we  bare  found  none.  It  certatoly  does 
not  belong  to  any  of  tbe  nine  classes  of  cases 
In  regard  to  which  "the  le^ilslatnrB  Is  pro- 
hibited from  enacting  any  special  or  private 
laws."  Cimst  art.  4,  i  81.  The  constitu- 
tions of  some  of  the  states  expressly  prohibit 
every  kind  of  local  or  special  legislation.  As 
Indicated,  such  prohlUtlon  in  this  state  Is 
only  parHal.  As  often  said,  and  always  con- 
ceded, our  state  constitution  is  not  so  much  a 
grant  as  a  limitation  ot  powers;  and  hence 
the  state  legislature  has  authority  to  exerdae 
any  and  all  l^slatlve  powers  not  ddegated 
to  the  federal  government,  ncv  expressly  ae  by 
necessary  Implication  prohibited  the  na- 
tlMul  or  state  constitution.  State  v..  Forest 
Co.,  74  Wis.  616,  4S  N.  W.  fiSl;  State  T.  Cun- 
ningham. 88  Wis.  146,  G3  N.  W.  86.  The  law 
in  question  is  entitled  "An  act  to  revise, 
amend  and  ctmsoUdate  the  laws  ot  the  state 
relating  to  game  and  Ite  preservation,  fish  and 
the  preservation  and  propagation  thereof." 
To  legislate  intdllgently  upon  such  a  subject, 
there  most  be  a  legislative  discretion  as  to 
the -different  kinds  dft  flsh,  and  as  to  the  dif- 
ferent waters  in  which  they  are  or  may  be 
f6und.  The  aerclse  ot  such  l^slatlve  dis- 
cretion In  tbe  instant  case  does  not  seem  to 
be  condemned,  as  class  l^slatton,  by  any 
clause  of  our  state  constltntiraL 

3.  But  It  is  claimed  to  be  class  legislation 
within  the  meaning  of  the  clause  of  tbe  fed- 
eral constitution,  which  declares  that  "no 
state  shall  make  or  enforce  any  law  which 
shall  *  •  *  deny  to  any  person  within  Its 
Jurisdiction  the  equal  protection  of  the  laws." 
Amend,  art.  14,  |  L   This  clause  was  clears 


ly  Intoided  to  prevent  hostile  discriminattoii 
against  any  Individual,  ot  dass  of  Indtvida- 
als,  by  the  statutes  of  any  state.  Blan^Oer- 
house  CasM,  10  Wall.  86;  Pembina  Con.  Sil- 
ver MliUng  &  Milling  Co.  t.  Penn^lTanla, 
125  U.  S.  188,  8  Sup.  Ct  737;  In  re  Kemm- 
ler,  186  IJ.  8.  448,  10  Sup.  CL  830k  "Class 
legislation,  dlscrimlnatlDg  against  some  and 
favMlng  others,  is  inohlblted;  but  leglslaticni 
which.  In  carrying  out  a  puUlc  pminae.  is 
limited  in  Ita  application.  If,  within  the  qihere 
of  Ito  <Q>eratlon,  It  affecta  alike  all  persons 
similarly  situated.  Is  not  within  the  amaid- 
ment"  BarMer  r.  Connolly,  113  U.  &  82,  5 
Sup.  Ot  867.  In  speaking  of  that  constitn- 
tlonal  provlslmi,  It  was  said  by  Mr.  JuAttce 
Field  that  It  "does  not  prohibit  lc«IsUtlon 
which  Is  limited  either  tn  the  obt}ects  to. which 
it  is  directed,  by  the  territory  within  wtddi 
it  Is  to  operate  It  merely  requires  that  all 
persona  subject  to  such  I^lslatlon  shall  be 
treated  allke^  under  Uke  circumstances  and 
coDdltloDS,  both  In  the  privileges  conferred 
and  in  the  IlabiUtles  Imposed."  Qsyea  r. 
Hlssonri.  120  U.  8.  71,  7  Sup.  Ct  3Sa  Tbere 
Is  no  pretense  that  tbe  act  In  question  con- 
tains any  hostile  discrimination  against  any 
person,  or  any  clans  of  persons.  True,  It 
makes  certain  things  unlawful,  and  prescribes 
cotaln  penalties  f<afeltuxe8,  and  punlsb- 
menta  for  violations  of  the  law,  but  they  are 
alike  applicable  to  any  and  all  persons  who 
violate  the  law.  Under  tbe  autboriUfls  cit- 
ed. It  Is  very  clear  that  tte  mere  fact  that 
the  statute  In  question  Is  applicable  to  certain 
localities  and  waters,  and  dlscrimlnatea  be- 
tween different  kinds  of  fish,  does  not  make 
It  class  legislatl<m,  within  the  meaning  of 
tbe  clause  of  the  federal  constitution  quoted. 

4.  Among  other  things,  the  statute  In  qnes- 
tion  provides  that  '*the  powos  and  duties  of 
such  fish  and  game  wardens  shall  be  *  *  * 
to  seize,  remove  and  fturthwlth  destroy  any 
net  pound  or  other  device  foond  in  the  inland 
waters  ot  this  state  or  in  the  possessiffli  of 
any  person  or  persons  Intending  to  use  the 
same  for  fishing,  or  having  removed  or  being 
In  tbe  act  of  removing  tiie  same  from  any  of 
the  waters  where  tbe  fishing  with  nets  or  de- 
vices or  the  setting  of  the  same  Is  prohibited 
or  Illegal  undw  this  act,  or  any  law  of  tbe 
state,  and  which  are  dedared  to  be  public 
nuisances."  Section  ft,  subd.  4.  "No  person 
shall  be  allowed  to  set  place  or  use  any  gill, 
fyke,  pound,  seine,  dip  or  other  net  or  snsre, 
or  trap,  in  any  of  the  Inland  wat«i  of  tbe 
state  of  Wisconsin  for  the  punMise  of  catch- 
ing flsh  of  any  variety,"  except  as  therein 
otherwise  provided,  and  which  Is  not  material 
here.  Section  16.  "Any  net  of  any  kind  pro- 
hibited by  law,  while  set  or  found  In  any  wa- 
ters when  such  net  Is  prohibited  by  law  frcon 
bdng  set  or  used,"  la  therein  "declared  to  be 
a  public  nuisance.*  Section  19,  subd.  1.  The 
Illegal  use  of  such  net  contraiy  to  the  provi- 
slou  of  the  act  forfelta  the  same  to  the  state. 
Id.  subd.  10.   It  is  thereby  made  the  duty  or 
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such  wardens  to  destroy  the  same  fortbwltb, 
as  a  public  nuisance,  "wben  found  or  taken 
In  the  onlawful  use  *  *  *  and  no  Itability 
shall  be  incurred  to  the  owner  or  to  any  oth- 
er iKtson  for  such  destruction."  Section  20. 
It  is  conceded  that  the  plaintiff's  nets  were 
seized  by  the  defendants,  as  such  wardens, 
while  they  were  In  such  unlawful  use,  and 
therenpcm  forthwith  destroyed  by  them. 
Counsel  for  the  plaintiff  frankly  admits  that 
"the  only  issue  InTolTed  la  the  constitution- 
all^  of  said  law."  But,  in  addition  to  the 
grounds  stated,  they  contend  that  the  statute 
in  question  is  repugnant  to  that  clause  of  the 
federal  constitution  which  declares,  "nor  shall 
any  state  deprive  any  person  of  life,  liberty 
or  inroparty  without  due  proceea  of  law." 
Amend,  art  14,  |  1.  "Due  process  of  law," 
said  Walte,  0.  J.,  'is  process  dne  according  to 
the  law  of  the  land.  This  process.  In  the 
states,  is  regulated  by  the  law  of  the  state." 
Walker  t.  Souvlnet,  92  U.  S.  93.  In  other 
words,  in  matters  of  state  Jurisprudence  the 
taw  of  the  state  is  the  law  of  the  land.  "Leg- 
islation is  not  open  to  the  charge  of  depriv- 
ing one  of  hia  rights  without  due  process  of 
law.  If  it  be  general  In  Its  operation  upon  the 
subjects  to  which  it  relates,  and  Is  enforce- 
able In  the  usual  modes  established  in  the 
administration  of  gormiment  with  respect  to 
kindred  matters;  that  is,  by  process  or  pro- 
ceedings adapted  to  the  nature  of  the  case." 
Dent  T.  West  Vhginla,  129  U.  S.  U4,  0  Sup. 
Ct  231.  "Due  process  of  law.  and  the  equal 
protectlw  of  the  laws,  are  seemed  If  the  laws 
(^rate  on  all  alike,  and  do  not  subject  the 
indlTidnal  to  an  arbitrary  exercise  of  the  pow- 
ers of  goTemment."  Duncan  v.  Missouri, 
152  U.  S.  377, 14  Sup.  Ct  570;  Leeper  v.  Tex- 
as. 139  U.  S.  402.  11  Sup.  Ct.  677.  But  nei- 
ther that  provision  nor  any  other  provision  of 
the  constitution  of  the  United  States  "was 
designed  to  interfere  with  the  power  of  the 
state,  sometimes  termed  its  'police  power,*  to 
prescribe  regulations  to  promote  the  health, 
peace,  morals,  education,  and  .good  order  of 
the  peoide.  and  to  le^slate  so  as  to  increase 
the  industries  of  the  state,  devdop  Its  re. 
sources,  and  add  to  Its  wealth  and  prosperi- 
ty." Barbler  v.  Connolly,  113  U.  S.  31,  6 
Sup.  Ct  357;  Mugler  v.  Kansas,  123  U.  S. 
623,  8  Sop.  Ct.  273;  In  re  Kenunler,  136  U. 
S.  448.  10  Sup.  Ct  930;  State  v.  Heinemann. 
80  Wis.  253,  40  N.  W.  818.  "The  police  pow- 
er of  a  state  is  as  broad  and  plenary  as  the 
taxing  power."  KIdd  v.  Pearson,  128  U.  S. 
1,  9  Sup.  Ct  6.  In  the  recent  case  of  Law- 
ton  T.  Steele.  152  U.  S.  133,  136,  14  Sup.  .Ct 


499.  affirming  119  N.  T.  226,  23  N.  E.  87% 
Mr.  Justice  Brown,  speaking  for  the  court, 
has  mnmerated  a  great  variety  of  cases 
which  have  bem  sustained  under  the  police 
power,  and  adds,  **Beyond  this,  however,  the 
state  may  Interfere  wherever  the  public  in- 
terest demands  it  and  In  this  particular  a 
large  discretion  is  necessarily  vested  in  the 
legislature,  to  determine,  not  only  what  the 
interests  of  the  public  require,  but  what  meas- 
ures are  necessary  for  the  protection  of  such 
interests."  Tlie  dedfdon  In  tbat  case  sus- 
tained the  validity  of  a  statute  sutwtantlal- 
ly  like  tiie  one  in  question,  and  it  was  tbwe 
held  that  such  seizure  and  destruction  of  the 
nets  was  a  lawful  exercise  of  the  police  pow- 
er of  the  state,  and  did  not  deprive  the  dtl- 
aea  of  his  property  without  dne  process  of 
law^  and  sncb  dedslon  waa  put  upon  the 
ground  that  "it  la  within  the  power  of  a  state 
to  preserve  from  extinction  fisheries  In  waters 
within  Ite  jurisdiction,  by  prohibiting  exhaust- 
ive methods  of  fishing,  or  the  use  of  such  de- 
structive instinmrats  as  are  likely  to  result 
In  the  extermination  of  the  yonng  as  well  as 
the  matnre  flsh."  The  plaintiff,  having  vtd- 
untarily  put  the  nets  to  an  unlawful  use, 
which  made  tbem  public  nuisances,  under  the 
statute.  Is  In  no  position  to  recover  damages 
from  the  defendants  for  having,  as  public  of- 
ficials, obeyed  the  law,  in  abating  the  nui- 
sances by  seizing  and  destroying  the  nets. 
Of  coarse,  the  plaintiff  had  bis  right  of  action 
to  determine  whether  the  nets  were  or  were 
not  In  such  unlawful  use.  We  must  hold 
that  the  plaintiff  has  not  been  deprived  of 
his  property  without  due  process  of  law. 

5.  The  reasons  given  for  holding  that  tiie 
statute  in  question  Is  not  repugnant  to  tibe 
federal  constitution,  In  the  particulars  men- 
tioned, make  it  sufficiently  clear  tbat  It  la 
not  repl^nant  to  that  clause  of  our  state  coa- 
stltntlon  which  declares  tbat  "every  person 
is  entitled  to  a  certain  remedy  In  the  laws, 
for  aM  injuries"  to  his  property;  nor  that 
other  dause,  cited  by  counsel,  which  declares 
Uiat  "no  distinction  shall  ever  be  made  by 
law,  between  resident  aliens  and  citizens,  in 
reference  to  the  possession,  ^oyment  or  de- 
scent of  property."    Const  art  1,  ft  0, 15. 

It  will  be  observed  that  we  have  confined 
our  opinion  to  the  validity  of  so  much  of  the 
chapter  In  question  as  is  apidicable  to  the 
particular  facts  here  present,  and  have  care- 
fully refrained  from  expressing  any  opinion 
as  to  the  validity  of  the  act  in  othor  respects. 
The  Judgment  of  the  county  court  toe  Winne- 
bago county  Is  affirmed. 
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MBRRIAM  et  aL  T.  HOBNBR 

(Supreme  Court  of  Wisconsin.  Mardi  27,  1896.) 
F&AOTicB  IN  Civil  Cases  ~  Bcb&titdtiox  or  Di- 

FBSDAST9. 

Under  ReT.  St.  8  2G10,  which  authorizes 
a  Bubfltitution  of  parties  defendHnt  on  a  proper 
showing  at  any  time  before  answer,  a  court  mar, 
in  its  discretion,  xrant  such  aabstituUoa  after 
answer  is  filed,  in  a  proper  case,  and  for  good 
cause  shown. 

■  Appeal  from  circuit  court.  La  Crosse  coun- 
ty;  O.  B.  Wymao,  Judge. 

Action  by  A.  S.  MeiTlam  and  B.  W.  Mo 
Clure,  co-partners,  as  A.  S.  Merriam  &  Co., 
a^inst  Ernest  Homer.  From  an  order  sub- 
stituting George  B.  Early  aa  defraidant, 
plaintiffs  appeal.  Affirmed. 

The  respondwit  bought  a  qttantlty  of.  pine 
saw  logs  from  one  George  B.  Early,  for 
which  he  was  Indebted  to  falm  in  a  large 
sum.  He  sold  the  logs,  and  had  the  money 
In  hand  to  pay  Early.  The  appellants  claim 
to  own  a  one-half  interest  In  the  logs,  and 
bring  this  action  to  recover  Its  value.  The 
ram  claimed  by  them  does  not  exceed  the 
sum  due  from  the  respondent  to  E:arly.  The 
respondent  answered  the  appellants'  com- 
plaint, denying  their  title,  on  November  2, 
1804.  On  May  27,  ISOo,  be  moved  for  the 
substitution  of  Early  as  defendant  in  his 
stead,  and  for  his  discharge  from  further 
liability  to  the  appellants  upon  bis  paying 
Into  court  the  sum  which  was  due  from  bim 
to  Early,  with  costs.  Tbe  court  granted  the 
order  mailing  the  rabstitnUon.  The  appeal 
Is  from  that  order. 

Bleekman,  Bloomlngdale,  Reld  ft  Bergh, 
for  appellants.  George  N.  Gordon,  for  re- 
spondent 

NEWMAN,  J.  No  doubt.  It  Is  competent 
for  the  court  to  grant  the  order  of  substitu- 
tion after  answer,  in  a  proper  case.  In  Its 
discretion,  for  good  cause  shown.  Section 
2831  of  the  Revised  Statutes  Is  ample  author- 
ity. The  power  given  Is  general  and  com- 
prehensive. The  statute  Is  remedial,  and  to 
be  favorably  construed.  The  statute  (Bev. 
St.  5  2010)1  which  provides  for  the  substitution 
of  defendants  In  a  proper  case  la  also  reme< 
dial,  and  is  to  be  liberally  construed,  so  as  to 
bring  within  the  remedy  provided  all  cases, 


1  Rev.  St  I  2610,  contains  the  following  pro- 
vision: "A  defendant  against  whom  an  action 
is  pending  upon  a  contract,  or  for  specific  real 
or  personal  property,  or  for  the  conversion 
thereof,  may  at  any  time  before  answer,  upon 
affidavit  that  a  person  not  a  iiarty  to  the  ac- 
tion, and  without  collaaion  with  him,  makes 
against  him  a  demand  for  the  same  debt  or 
I>roperty,  upon  due  notice  to  such  person  and 
the  adverse  party,  apply  to  the  court  for  an 
order  to  substitute  such  person  in  bis  place, 
and  discharge  bim  from  liabilitr  to  either  par- 
ty, on  his  depositing  in  court  the  amount  of  the 
debt,  or  delivcriiig  tbe  property  or  its  value  to 
■ucb  person  as  the  court  may  direct;  and  the 
court  may  in  Its  discretion  make  tlw  order." 


fairly  within  Its  terms,  In  which  this  reme- 
dy can  be  beni^ctalty  applied.  The  affidartt 
shows  a  case  which  is  strictly  within  the 
terms  of  the  statute;  and,  doubtless,  the  case 
is.  In  its  facts,  within  the  fair  Intention  at 
the  statute.  In  rabstance,  at  least,  if  not 
strictly  In  form,  the  appellants  and  Early 
claim  the  same  debt  from  tbe  respondenL 
The  order  of  the  circuit  court  Is  affirmed. 


QBADT  et  aL  V.  GANNON  et  at  ' 
(Supreme  Court  of  Wisconsin.  March  27. 1S9^.) 
Paxtitio!(— Unitixs  Sbvbral  Caosbs  or  Acrii^jf. 

One  of  several  persons  who  together  in- 
herited from  the  same  person  two  tracts  of  land 
may,  without  his  complaint  being  open  to  the 
objection  of  improperly  uniting  several  causes 
of  action,  maintain  an  action  for  partition  of  the 
two  lots,  against  his  co-heirs  and  persons  to 
whtnn  they  nave  conveyed  an  interest  in  one  or 
the  other  or  both  of  tiie  lots. 

Appeal  from  circuit  court,  Waupaca  coun- 
ty; Charles  M.  Webb,  Judge. 

Action  by  Michael  J.  Omdy  and  another 
against  JTamea  Camioa  and  othera.  A  de- 
murrer was  sustained  to  the  complaint,  and 
plalntUEs  appeal  Rereraed. 

The  pl^ntiffa,  Michael  Orady  and  Maty 
Royal,  brotight  this  action  against  the  de- 
fendants, James  Cannon,  Albert  E.  Dedolph, 
John  MoloBO,  George  Haaer  (administrator 
of  the  Mtate  ot  Isaac  Brown,  deceased),  and 
BlatUe  L.  Gottren  and  Edmund  H.  Gtbwm 
(as  executors  of  the  wiU  of  Horton  Gottrell, 
deceased),  tfa  the  partition  of  lot  9  in  Mock 
U,  and  lot  3  in  block  14,  hi  Millerd  ft  Taft'a 
plat  of  the  city  of  New  London,  Waupaca 
county,  of  which  premlaea  Mlcha^  Qrady 
died  seised,  September  8,  1800,  learlns  a 
widow,  Hannah  Grady,  aurrlTlng,  who  died 
in  1891,  and  eight  brothera  and  alstera  sar- 
vtving,  as  his  heizs  at  law,  one  of  whom, 
John  Orady,  died  In  1871,  intestate  learln^ 
the  philnturs  fts  his  heirs  at  law;  and  it 
seems  clear  that  the  plaintiffs  succeeded  to 
an  undivided  me-eighth  interest,  at  least,  aa 
his  heirs,  which  descended  to  their  father 
from  the  said  Michael  Giady,  in  I860:  The 
statements  of  the  complaint  as  to  the  con- 
veyancee  and  tbe  descent  of  their  Interests 
In  the  premises  are  extremely  nncertain,  ob- 
scure, and  confusing.  It  Is  alleged,  however, 
as  a  matter  of  fact:  That  tbe  parties  to  the 
action  have  the  ftrilowlng  undivided  estates 
In  the  premises:  (1)  The  plaintiff  Michael  J. 
Grady,  one  undivided  one^eventh;  (2)  the 
phUntlff  Mary  Royal,  one  undivided  one-aer- 
enth;  (S)  tbe  defendant  James  Cannon,  an 
undivided  flve-serentha  of  the  west  half  of 
lot  9;  (4)  the  defendant  Albert  B.  Dedolph, 
an  tmdivlded  fiTe-seventha  of  the  east  balf 
of  lot  9;  (5)  the  defendant  John  Moloso,  an 
undivided  flTe-Berenthi  of  lot  3.  And  tbat 
a  mortgage  was  ^ren  by  the  latter,  Angost 
6,  188Z  to  Isaac  Brown,  now  deceased,  <m 
lot  8,  for  the  ram  ot  f ITS,  now  held  by  the 
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defendant  Oeor^  Huer.  as  admlnirtntor 
of  the  estate  of  the  eald  Brawn.  That  the 
Pendant  Albeit  B.  Dedo^h  eracated  a 
mortgage  on  the  east  half  of  lot  8,  bnt  to 
whom  Is  not  stated,  which  was  afterwards 
assigned  to  the  defendants  Mattle  L.  Oottrdl 
and  Edmund  H.  Gibson,  as  exeeotins  of  the 
last  will  of  Hortcni  Cottrell.  deceased.  The 
pUdntUCs  prayed  Jadgm»it  for  partition  ac~ 
voiding  to  the  rights  of  all  the  parties;  and 
that  the  Interest  of  the  plalntifls  be  set 
freed  from  the  lien  of  said  mortgages;  and 
that.  If  partltton  could  not  be  had  without 
material  Injury  to  the  Intereste  of  the  par- 
ties, then  that  a  sale  of  said  lots  be  made  and 
■a  dlTlidon  of  the  proceeds  be  had  between  the 
parties,  etc.  The  d^endants  John  Holoso 
and  Oeoi^  Haser,  administrator,  etc.,  de- 
murred, on  the  ground,  among  others,  that 
several  causes  of  actl<m  had  beoo  Improp- 
erly nnited.'  Upon  argument,  the  court 
made  an  order  sustaining  the  demurrer  on 
the  ground  thus  asdgned,  giving  the  plain- 
tiffs the  right  to  amend  on  payment  of  costs, 
from  which  order  the  plalntlfFs  appealed. 

F.  C.  Weed,  for  appellants.  Phillips  & 
Hicks,  for  respondents. 

PINNBY,  J.  (after  stating  the  facts).  It 
3s  reasons)^  dear  that  the  Interest  in  ttie 
lots  which  the  plahitlffs  took  by  descent 
from  th^  father,  as  <me  of  the  eight  fadrs, 
was  not  less  than  one  undivided  ^ghth  part 
■of  the  whole,  and,  whether  one-eighth,  one> 
serenth,  or  two-sevenths,  they  have  ever 
since  retained  It  They,  therefore,  became 
seised  with  their  co-heirs  of  the  lots  In  ques- 
tioi^  as  tenants  In  common;  and  they  had 
an  undivided  Interest  and  title,  as  such,  In 
and  to  every  part  and  portion  of  both  lots, 
and,  as  a^lnst  th^  co-tenants  and  others 
Interested  In  said  lots,  or  either  of  them,  or 
any  pan  of  either  of  ttiem,  had  a  right  to 
maintain  an  action  for  partition,  and  to  have 
their  share  or  interest  set  off  to  them  respec- 
tively, in  severalty;  and  they  have  this 
right  still,  as  against  sll  persons  who  have 
acquired  an  undivided  Interest  In  said  prem- 
ises, or  any  part  of  the  same,  as  subsequent 
purchssers  from  any  or  either  of  their  c»- 
tenanta  The  plaintlfFs  and  their  co-tenants 
acqidred  their  rights  by  descent  from  and 
under  the  same  Intestate.  The  complaint 
for  partition  m  this  case  states  but  a  single 
catue  ot  action,  and,  though  it  relates  to  two 
lots,  still  it  relates  to  matters  of  the  same 
nature,  and  having  a  connection  with  each 
other,  and  ht  which  all  of  the  defendants 
are  more  or  less  concerned,  though  their 
rights  In  the  g«ieral  subject  may  be  distinct; 
and  the  defendants  who  demur  and  who  are 
Interested  only  hi  lot  3  were,  we  think,  prop- 
erly Joined  as  defendants  in  this  action  to 
set  off  to  the  plalntlfCB  In  severalty  their  re- 
spective interests  bi  both  lots.  As  stated  In 
Board  v.  Walbrldge,  S8  Wis.  179,  188:  "AU 
the  mattera  are  more  or  less  connected,  and 


all  the  defendants  are  more  or  less  conconed 
or  interested  In  them."  The  point  in  issue 
behig  the  tight  of  the  i^lntifls  to  have  thehr 
Interest  thus  acquired  In  both  lots  set  off  to 
them  in  seraalty,  aU  the  defendants  have  a 
CMumon  Interest  centering  In  this  point  In  is- 
sue In  the  cause.  Fellows  t.  Fellows,  4  Cow. 
682.  701.  The  grounds  upon  which  ihe  ac- 
tion rests  are  not,  for  the  reasons  stated,  en- 
tirely distinct  and  unconnected,  by  reascm 
of  the  fact  that  partition  Is  sought  of  two 
lots,  and  In  one  of  them  only  the  defendanta 
demurring  are  Interested  as  tenants  in  com- 
mon with  the  plalntiffa  As  was  said  by 
Mr.  Justice  Downer  In  Blake  v.  Von  Tllborg, 
21  Wis.  679:  "Accordhig  to  aU  the  authori- 
ties, a  complaint  does  not  Improperly  unite 
several  causes  of  action  which  relates  to 
matters  of  the  same  nature  all  connected 
with  each  other,  wad  In  which  all  the  defend- 
ants are  more  or  less  Interested  or  concern- 
ed, though  their  rights  in  respect  to  the  gen- 
eral subject  ot  the  action  may  be  Afferent, 
and  some  may  be  directly  Interested  only 
tak  a  part  of  the  general  claim."  In  Brlnkei^ 
hoff  V.  Brown,  6  Johns.  Ch.  139,  the  subject 
Is  fuUy  discussed  Chancellor  Kent,  and  the 
same  conclusion  is  maintained;  and  the  caae 
of  Board  v.  Walbrldge,  38  Wis.  179,  189,  is 
retily  decisive  of  the  question  involved. 
Whislow  V.  Dousman,  18  Wis.  479.  The  pre- 
cise point  in  question  was  decided  In  Parker 
T.  Harrison,  63  Miss.  225,  whldi  was  a  suit 
for  partition,  where  the  complainant  ms  a 
co-tMiant  of  all  the  lands  sought  to  be  par^ 
titioned.  and  she  brought  before  the  court 
the  grantees  of  her  former  co-tenant,  so  that 
their  intuesta  would  be  protected;  and  the 
court  held  that  ft  Is  the  right  of  one  of  sev- 
eral co-tenants  to  convey  his  Interest  in  the 
whole  or  s  part  of  the  Joint  estate,  bnt  It  la 
not  allowable  for  a  co-tenant  to  split'  the 
Joint  estete  Into  fragments,  and  to  necesst 
tato  as  many  suits  for  partition  as  there  may 
be  C(mveyance8,  and  that  he  who  has  a  Joint 
Interest  In  the  several  parcels  may  proceed 
as  though  no  conv^ance  had  been  made  by 
any  of  his  co-tenants,  and  bring  all  the  par- 
ties in  interest  before  the  court,  which  will 
do  Justice  between  the  parties  according  to 
their  several  righto.  The  same  rule,  sub- 
stantially, is  stated  In  Story,  Bq,  Jur.  H 
6&6c  SSI;  Story  v.  Johnson,  1  Younge  &  0. 
Ezch.  038,  2  Younge  &  G.  Bzch.  586.  In 
Massachttsetto  and  other  states,  where  pro- 
ceedings in  partition  are  by  petitlmi  wltii 
substantially  the  same  scope  as  an  action  for 
that  purpose,  the  same  doctrine  prevails;  and 
it  la  held  that  a  conveyance  by  one  tenant 
In  common  of  his  Interest  In  part'  only  of 
the  common  estate  will  not  authorise  a  co- 
tenant  to  enforce  partition  of  such  part 
against  the  grantee,  leaving  the  residue  un- 
partitioned.  Barnes  v.  Lynch,  151  Mass.  61(^ 
24  N.  B.  783;  Bames  v.  Boardman,  157  Uasa 
479,  32  N.  E.  G70;  BIgelow  v.  Llttletteld,  02 
Me.  2i.  The  stetements  as  to  the  time  of 
the  deaths  of  some  of  the  mrtles,  and  the 
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date  of  some  of  tlie  conTeyances,  and  In  oth- 
er  respects,  are  so  Tagne  and  nncertaln  that 
It  la  Impoialble  to  say,  under  the  statute  of 
descents  goTemlng  tiie  case,  bow  much 
greater  Interest  if  any,  than  one-elghtb,  the 
plaintiffs  bare  in  the  two  lots.  The  com- 
plaint onght  to  bare  been  more  definite  and 
certain.  The  demurer  was  Improperly  sus- 
tained. Tba  Older  appealed  from  is  revers- 
ed, and  the  cause  Is  remanded  for  further 
proceedings  according  to  law. 


TURNER  V.  COUGHRAN. 
(Sapreme  Court  of  South  Dakota.    April  7, 
1896.) 

JCDOMBNT  BT  DsriLCLT— VaOATINO. 

Applying  the  rule  enunciated  in  Oil  Co. 
T.  Leo,  47  N.  W.  955,  1  S.  D.  531,  to  ttie  facta 
disclosed  by  the  record  in  this  case,  it  is  &«Id 
that  appellant  should  be  relieved  from  a  judg- 
ment by  default.  Haney,  J,,  diaaenting. 
(Syllabus  by  the  Judge.) 

Appeal  from  circuit  court,  Minnehaha  coun- 
ty; Joseph  W.  Jones,  Judge. 

Action  by  Joseph  H.  Turner  against  Eugene 
W.  Coughran  and  others.  Judgment  for 
plaintiff,  and  Coughran  appeals.  Reversed. 

Afkens,  Bailey  &  Voorbees,  for  appellant 
Boyce  &  Soyce^  for  respondent. 

FULLER.  J.  On  the  21st  day  Of  May,  1896, 
a  Judgment  In  the  above-entitled  action  teat 
the  foreclosnre  of  a  real-estate  mortgage  was 
entered,  in  which  execution  for  a  deficiency 
was  decreed  against  the  nonappearlng  de- 
fendant and  mortgagor,  Eugene  W.  Cough- 
ran. An  wder  to  show  cause  why  such 
Jugment  should  not  be  set  aside,  and  the  de- 
fendant Coughran  be  allowed  to  serve  his 
proposed  answer,  or  why  the  decree  should 
not  be  so  modified  tbat  said  defendant  would 
not  be  liaUe  for  a  deficiency  after  a  sale  of 
the  mortgaged  premises,  was  obtained,  and 
made  returnable  on  tfae  26tb  day  of  June, 
1H05;  and  this  appeal  is  from  an  order  deny- 
ing such  application. 

The  complaint.  In  effect,  alleges  tbat  appel- 
lant, 10  days  after  the  aecutlon  of  the  mort- 
gage, and  in  consideration  of  the  amount 
thereby  secured,  sold  the  premises  to  bis  co> 
defendants,  Cooley  and  Keneflck,  who  as- 
sumed the  mortgage,  and,  as  a  part  of  the  con- 
sideration, agreed  to  pay  plaintiff  the  entire 
amotmt  represented  by  the  notes  in  suit. 
Judgment  Is  accordingly  demanded  against 
the  defendants  Cooley  and  Kenefick  and  ap- 
Iiellant  for  any  deficiency  tbat  may  remain 
after  a  sale  of  the  mortgaged  premises.  Ap- 
pellant being  in  default,  plaintiff  entered  into 
a  written  agreement  with  the  defendants  Coo- 
ley  and  Keneflck,  who  bad  appeared  and  an- 
swered his  complaint,  wherein  It  was  stipu- 
lated that  plaintiff  should  take  judgment  for 
the  foreclosure  of  the  mortgage,  but  tbat  no 
personal  Judgramt  should  in  any  event  be 
taken  against  either  of  said  defendants.  In 


recognltitm  of  this  stipulatl<m  to  relieve  these- 
defendants  from  tb^  assumed  UaUUtr,  Judg- 
ment was  by  the  court  accordingly  entered. 

As  the  technical  rdatlon  existing  between 
these  «conerated  defendants  and  appellant  Is- 
tbat  of  prlndpal  and  snr^,  bis  counsel  se^ 
In  this  proceeding  to  InvcSce  a  rule  by  wbteb 
appellant,  as  such  surety,  would  be  discharg- 
ed by  the  forcing  stipulation  witb  the  prin- 
cit>al  debtors;  but  as  this  Important  qiiesti<m 
was  not  before  the  trial  court  ax  the  bearing 
which  resulted  in  the  €x6er  befbie  us,  and  Is 
not  esB»tial  to  a  determtaiatlon  ot  the  appeal 
tbereftrom,  we  leave  the  question  tar  adjudi- 
cation In  the  court  below.  It  Is  unneceesaiy 
to  enter  faito  a  discussion  of  all  the  evidence 
before  the  court  tending  to  sbow  surprise,  and 
to  excuse  appellant's  failure  to  answer  be- 
cause he  relied  upon  what  ax^tears  to  be  a 
valid  agreement  witb  plaintiff,  by  which  the 
former  was  to  be  relieved  tiom  a  defldeocj 
judgment  or  any  liability  whatever  upon  hte 
notes,  by  obtaining  tar  plaintiff  a  deed  to  the 
mortgaged  premises,  which  agreement  se«ns 
to  have  been  fully  perfonned  upon  the  part 
of  appellant 

From  a  careful  examlnatltm  of  the  entire- 
record,  we  are  convinced  tbat  scnne  ot  the  re- 
lief applied  for  ought.  In  the  discretion  of  ttie 
trial  court,  to  have  been  granted.  For  a  full 
discussion  of  the  law  of  this  case,  see  Oil  Co. 
V.  Lee.  1  8.  D.  581,  47  N.  W.  965.  The  order 
appealed  from  is  revCTsed.  and  the  case  re- 
manded for  such  further  proceedings,  not  in- 
consistent herewith,  as  may  be  found  proper. 

HANEY,  J.  (dissenting).  After  a  caxefnl 
consideratiim  of  the  conflicting  evidence  be- 
fore tfae  trial  court.  I  am  unaUe  to  discover 
any  abuse  of  discretion.  On  the  contrary.  I 
think  the  learned  drcult  judge  was  entirely 
justified  In  denying  aiv^nfs  motioii,  and 
that  the  (wder  should  be  affirmed. 


BARNES  V.  CLEMENT. 

(Suprane  Ccurt  of  South  Dakota.    April  7. 
180a) 

ViNDOB  AKD  PCRPBASBR — COKTBAOT— FOBrSITCBB 
or  rATHB!IT8  MaDB. 

A  stipulation  that  the  grantor  mayreuin 
all  payments  made  or  secured,  in  case  the  gran- 
tee fails  to  perform  a  contract  for  the  sale  of 
land,  containing  covenants  and  conditions,  the 
number  and  nature  of  which  make  it  impractica- 
lile  to  fix  the  at.-tnAl  damage  in  case  of  a  Inreadb 
thereof,  is  not  void  under  section  3581  of  tbs 
Compiled  Laws  of  this  state. 
(Syllabus  by  the  Judge.) 

Appeal  from  circuit  court.  Grant  county; 
J.  O.  Andrews,  Judge. 

Action  by  James  W.  Barnes  against  Fos- 
ter Li.  Clement.  Judgment  for  plaintiff,  and 
defendant  appeals.  Reversed. 

H.  H.  Potter  and  Thomas  L.  Bouck,  for 
appellant.  John  W.  Bell  and  W.  S.  Olass^ 
for  respondent 
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FUIiLEB,  X  To  tbe  complaint  bereln, 
wlilcb  states  a  cause  of  action  for  monc^ 
had  and  received  by  the  defendaDt  on  the 
15th  day  of  September,  1891.  to  and  for  the 
Use  and  benefit  of  plaintiff,  the  defendant 
Interposed  an  answer  wbich  amounts  to  a 
general  denial.  There  being  no  valid  objec- 
tion to  tbe  Introduction  of  eTldence,  the  par- 
ties, without  amended  pleadings,  were  al- 
lowed to  establish  the  following  state  of 
facts:  On  the  15th  day  of  September,  ISSS, 
they  elite  red  Into  a  written  agreement,  of 
which  time  was  expresdy  declared  to  be  of 
the  essence,  and  by  which  the  defendant 
agreed  to  sell  plaintlffi  a  640-acre  farm  for  $8,- 
100,  payable  In  annual  Installmmts,  Octo- 
ber 1. 1889,  1800. 1881, 1802,  and  1888.  WhUe 
plaintiff  had  permission  to  cultlTSte  the  land 
and  occupy  the  iffunlses  for  the  purpose  of 
carrying  out  his  contract.  It  was  mutually 
agreed  that  both  the  possession  and  the  right 
to  possesion  should  at  all  times  be  and  re- 
main in  the  defendant  Each  year,  during 
the  life  of  the  contract,  plaintiff  was  to 
cultivate  and  crop  at  least  400  acres  of  the 
land  in  a  wwkmanlike  mannw.  and  to  eze- 
cuto  annually,  and  deliver  to  defendant,  a 
chattel  mortgage  upon  all  crops  grown  there- 
on, to  secure  the  payment  of  the  amount  due 
In  October  of  each  year,  according  to  the 
twms  of  said  contract  Plaintiff  further 
bound  hlmsdf  to  keep  the  buildings  Insured 
in  the  sum  uf  $2,300  for  the  beueHt  of  tbe  de- 
fendant; to  pay  all  taxes  due.  or  that  might 
become  due  during  the  life  of  tne  contract; 
to  keep  the  fmces,  buildings,  and  other  Im- 
provements at  all  times  In  good  repair  and 
condition;  to  permit  no  waste  or  cuttlog  of 
timber;  and  to  keep  said  land  at  all  times 
free  frcHn  wild  mustard  and  othw  weeds  or 
growth  which  might  be  Injurious  to  the  land; 
"that  In  case  sald^  Barnes  staall  tail  In  per> 
formance  of  any  'of  the  stipulations  and 
agreements  herein  by  him  agreed  to  be  done 
and  performed,  all  payments  which  shall 
have  been  made,  and  all  sums  which  said 
Clement  shall  realise  out  of  any  crops  which 
may  then  be  npon  sidd  land,  or  upon  which 
said  Clemait  shall  hold  cbattd  mortgage  at 
time  of  such  default  sfaall  be  retained  by 
said  Clement  as  payment  for  the  use  of  said 
premises  up  to  the  time  of  such  default,  free 
and  dear  of  any  claim  or  demand  of  said 
Barnes,  whatsoever."  In  the  year  1S82,  plain- 
tiff having  wholly  failed  to  keep  the  buildings 
Insured,  or  to  pa^  tbe  taxes  for  the  years  18ii8, 
1889,  1890,  and  1881,  and  having  made  de- 
fault In  the  payment  of  the  purchase  price 
as  the  same  matured,  or  at  all,  except  the 
sum  of  $2,000,  the  defendant  bereln,  under  a 
claim  of  ownership,  brought  an  action  In 
ejectment,  and  obtained  a  Judgment  by  which 
plaintiff  herein  was.  In  effect,  adjudged  to  be 
a  trespasBOT  and  no  limgcr  entitled  to  occupy 
said  premises.  In  his  answer  to  the  com- 
pkiint  In  Oie  ejectment  suit  Barnes,  the 
plaintiff  lu  this  action,  denied  that  Clement, 
the  pUUntlfl  In  the  ejectment  proceeding,  and 


defendant  herein,  was  the  owner  of  the  prem-^ 
IMS  at  any  time,  and  alleged  In  said  answer,* 
and  attempted  to  prove,  a  fee-stn3t»le  title 
thereto  In  himself,  and  demanded  Judgment 
according. 

While  it  is  clear,  from  the  undlq>uted  evi- 
dence .  offered  under  the  complaint  In  thla 
action,  that  plaintiff  never  actually  paid  de- 
fendant any  mmiey  by  virtue  of  the  cou' 
tract  the  Jury  was  reasonatdy  Jiutlfled  In 
finding  that  wheat  grown  upon  the  premises, 
of  the  value  of  92,000  over  and  above  the 
amount  ot  mon^  which  the  defendant  had 
advanced  to  plaintiff  during  the  life  of  the 
contract  for  the  purpose  of  paying  currmt 
expenses,  had  at  different  times  been  deliv- 
ered to  and  received  by  the  defendant  Up- 
(m  a  verdict  practically  directed  against  the 
defendant  In  {dalntlff's  favor,  for  $2,871^1, 
Including  Interest,  Judgment  was  entered, 
and  the  def«idant  appeals.  While  there  is 
nothing  Id  the  record  to  disclose  the  theory 
upon  which  the  case  was  tried,  and  under 
which  respondent,  who  had  confessedly  vio- 
lated his  contract  In  many  particulars,  was 
allowed  to  recover  all  that  he  bad  ever  paid 
to  appellant,  together  with  Interest  tbereoli, 
his  counsel  maintain.  In  support  of  the  Judg- 
ment, that  the  contract  between  the  parties, 
so  far  as  the  same  relates  to  damages  tor  a 
breach  thereof.  Is  void  under  the  following 
statutory  provlslws:  "Every  contract  bj 
which  tbe  amount  of  damages  to  be  paid,  or 
other  compensation  to  be  made,  tor  a  breach 
of  an  oUlgatlon,  Is  determined  in  anticipa- 
tion thereof.  Is  to  that  extent  void,  except 
as  expressly  provided  by  the  next  section." 
"The  parties  to  a  cmtract  may  agree  therein 
upon  an  amount  which  shall  be  presumed 
to  be  the  amount  ot  damage  sustained  by  a 
breach  there<rf,  when,  fnnn  the  nature  €t  th» 
case,  It  would  be  Impracticable  or  extremely 
difficult  -to  fix  the  actual  damages."  Comp. 
Laws,  fiS  35S0,  3581.  If  the  detriment  caused 
by  the  breach  of  the  contract  to  purchase  the 
land  was  the  only  element  of  damage  which, 
by  section  4587  of  the  Compiled  Laws,  "Is 
deemed  to  be  the  excess,  If  any,  of  the 
amotmt  which  would  have  been  due  to  the 
seller  und«-  the  contract  over  the  value  of 
the  ifff^rty  to  him,"  it  might  be  urged  that 
It  would  not  be  "Impracticable  or  extremely 
difficult  to  fix  tbe  actual  damage";  but  when 
we  examine  the  num«ons  provisions  and. 
conditions  of  the  conteoct  before  us.  and 
consider  tbe  various  acts  and  omlsslcma 
which  would  constitute  a  matnlal  breach 
thereof  on  the  part  of  respondent,  together 
with  tbe  further  fact  that  so  long  as  be 
compiled  with  Itt  terms  he  was  to  have,  un- 
der the  contract  the  exclusive  occupation 
and  enjoyment  of  the  premises  for  the  pur- 
poses of  care  and  cultivation,  we  conclude 
that  tbe  agreement  to  wIthluM  the  amount 
paid  as  ccHUpensatlon  toi-  the  use  of  the  prem- 
ise is  not  within  the  statutory  restriction, 
and  that  respondent,  who  alone  had  violated 
bis  contract,  was  not  entitle^  under  the  dr^ 
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,cnmstance8>  to  recorer  all  tbat  app^nt  bad 
Tlgbtfnllr  received,  by  virtue  iff  repondenfa 
Iiertlal  performance  of  a  contract  lawfully 
made  and  fully  observed  appellant 
Wbetber,  under  pleadings  properly  amended, 
respondent  would.  In  any  evmt,  be  entitled 
to  recover  tbe  exceaa,  If  any,  be  had  paid, 
beyond  tbe  actual  amount  of  damage  oc- 
casioned by  a  failnre  to  perform  bis  contract. 
.It  IB  not  necessary  now  to  determine.  The 
]udgm«it  Is  reversed,  and  a  new  trial  li 
ordered. 

HANBT,  3.  (c(HicnrrIn{A.  There  should  be 
a  reversal,  but  I  do  not  concur  In  the  reasons 
assigned  In  the  fwegolng  opinion. 


FARRELL  v.  EDWARDS. 

(Supreme  Court  ,o£  South  Dakota.    April  7, 
1896.) 

BUL  BSTATS  ASBXT— AUTHOHITT  TO  BSU.  LaND. 

1.  The  power  of  aa  agrent  to  execute  a  bind- 
ing contract  for  tbe  sale  of  land  may  be  estab- 
lished  b;  letters  and  telegraios  received  from  bis 
priucipal. 

2.  The  facts  and  drcumttanee*  disclosed  by 
correflpondence  between  appellaQt  and  bis  pur- 
ported a^eut  examined,  and  held  to  be  sufficient 
to  authorize  such  a  ooutract,  and  sustain  a  decree 
which  binds  the  former  to  execute  and  deliver 
to  reqiondent  a  deed  upon  payment  of  the  pur- 
chase price  according  to  the  terms  of  said  con- 
tract. 

(Syllabrs  by  the  Judge.) 

Appeal  from  circuit  court,  BTOofclngs  coun- 
ty; J.  O.  Andrews,  Judge. 

Action  by  May  Farrell  against  J.  Edwards. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

Alexander  &  Hooker  and  Mathews  &  Mur- 
phy, for  appellant  Cheever  &  Hall,  for  re- 
spondent 

FULLER,  J.  At  tbe  trial  of  this  cause  to 
the  court  without  a  Jury,  plaintiff  obtained  a 
Judgment  decreeing  tbe  spedflc  p^mnance 
of  a  contract  to  sell  and  omvey  real  estate, 
and  the  defoidant  ai^ieals.  The  contract  for 
a  deed  ottered  In  evidence,  and  c<Ki^efed  by 
the  court,  was  In  the  usual  form,  and  goffl- 
cl»t  to  justify  a  speciflo  performance  If  H. 
A.  Parsons  was  authorised  to  sign  the  same 
on  the  part  of  appellant  The  evldoice  Intro* 
duced  to  show  the  autiiority  ot  Parsons  to 
sell  tbe  property  consists  ot  numeroua  letters 
which  passed  between  himself  and  appelant, 
from  which  it  appears  that  after  some  talk 
between  Parsons  and  appellant  about  a  sale 
of  the  property,  and  In  respmue  to  a  letter 
from  Parsons  received  at  Ellsworth,  Minn., 
concerning  an  offer  to  purchase,  made  by  a 
third  party,  appellant  under  date  February 
19,  1S94,  telegraphed  and  wrote  appellee.  In 
substance,  tbat  he  had  offered  the  land  for 
$1,0&0,  but  had  since  changed  his  mind,  and 
that  he  had  decided  to  keep  the  property,  un- 
less It  could  be  sold  for  |1,200.    On  February 


34,  1894,  Parsons  wrote  appellant  In  part  as 
follows:  **I  have  been  to  consld<»able  trou- 
ble and  BMoe  expense,  and  woiild  Uke  to 
make  a  deal  of  the  land.  Elave  seen  mj 
party  again,  and  Induced  than  to  make  an- 
otb»  offer,  of  91,10a  Now,  will  you  accept 
that  amount,  and  give  me  ^26  out  of  It  as  a 
commission.  I  could  probably  have  sold  for 
mme  than  diat  If  you  had  not  made  the  break 
you  did.  but  am  unfU)le  to  get  any  larger 
otter  under  the  circumstances,  and  now,  if  a 
stranger  comes  In  to  buy,  the  first  thing  tbey 
tell  him  Is,  'Why,  the  owner  oBeni  the  land 
for  91,050.'  If  you  wish  to  seU  the  land,  bet- 
ter accept  the  offw  made.  Let  me  hear  from 
you  at  once,  and  come  to  White  If  yon  can."* 
Tba  next  letter  of  any  Impntance  Is  as  M- 
lows:  "BllBWorth.  Hlna,  Mardi  18,  18M. 
H.  A.  PaiflODs,  Esq.,  White,  S.  D.— Dear  Sir: 
I  am  going  back  to  Washington  Monday.  I 
left  all 'of  the  papen  at  Hall's  office,  notary 
public.  Brooklnga.  If  you  find  a  buyer,  you 
can  fix  up  the  vapem  at  any  ot  tiie  banks. 
I  want  800  down,  and  my  share  of  the  crop; 
balance,  900,  at  8  per  eeat.  My  address 
Spragne,  Washingtcm,  Commercial  Hot^ 
Yours,  kindly,  J.  Edwards."  On  March  80. 
1894,  F^trsona  wrote  appellant  that  he  could 
sell  the  land  for  $1,200,-9200  cash,  balance 
on  time;  no  part  of  the  crop  to  be  reserved; 
If  deal  cOTisummated,  Parsons  to  reserve  from 
cash  payment  a  commission  of  925.  A  few 
days  later,  appellant  wrote  Paraons,  declining 
to  accept  the  foregoing  pn^iosltlon,  and  ad- 
hering to  the  torma  stated  under  date  of 
Bfarch  18tiL  He  concluded  bis  letter  as  fol- 
lows: **Oan  give  dean  title.  Ton  doi't 
have  to  write  me.  Ton  can  go  to  Flshbai^ 
Bank,  and  make  out  the  pap«a,  and  send 
them  to  me  to  sign.  Tours,  kindly,  J.  Ed- 
wards." Ten  days  later,  appellant  wrote  as 
follows:  "Spragne,  Wa«h.,  May  28,  1894. 
H.  A.  ParsMS,  Esq.,  S.  Dakota— Dear  Sir:  I 
have  decided  to  accept  the  propodtlon  you 
made  me  a  month  ago  this  way:  Ton  pay 
cash  payment  of  $300.  and  balance  dnw  8  per 
cent,  until  paid,  to  be  made  in  two  or  three 
payments.  If  you  make  tbe  deal,  you  bettw 
write  me  before  making  out  the  papers  to 
B^d  to  me  to  sign.  Flahback  has  the  ab- 
stract. Tours,  kindly,  J.  Edwards."  During 
the  time  of  this  correspondence  the  mall  serv- 
ice was  greatly  interrupted  and  Impaired  by 
reason  of  a  strike  npcn  Weston  railways, 
and  many  of  appdlant's  letters  are  largely 
devoted  to  tbe  strike,  and  the  resulting  dday 
in  the  receipt  and  transmlsriwi  of  letters. 
Howevw,  the  followliuc  lettw  reached  appel- 
lant at  Spokane  Falls,  Wash.,  oa  the  26th 
day  of  July,  1894:  "White,  South  Dakota, 
6-23, 1894.  Mr.  J.  Edwards,  Spragne,  Wash- 
ington—Dear Sir:  I  have  to-day  completed 
sale  of  your  land,  S.  W.  ^  1-110-48,  as  per 
your  fftvor  of  May  28;  1.  e.  91.200,-9300 
cash,  balance  8  per  cent,  In  three  payment^ 
with  full  mortgage  back;  transfer  to  be  made 
on  or  before  SO  days  from  date.  Will  make 
deed,  and  aend  you  for  encptloD  taL  a  fev 
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dayB.  Tour  letter  was  not  ncelTed  1^  me 
until  June  21.  Send  me  order  on  FiMiback 
for  abstract.  Reap'y  yoon,  H.  A  Parsoos." 
With  apparent  satisfaction  as  to  tbe  disposi- 
tion of  tbe  property  on  the  terms  be  bad  last 
specified,  and  wltb  an  ezinesslon  of  regret 
that  tbe  letter  lnf(»inlng  him  ot  tbe  sale  bad 
not  been  received  earlier,  appellant  Immedi- 
ately wrote  Parsons  that  he  would  execute 
the  deed  as  soon  asjMSslble,  and  send  It  to 
hitn,  for  the  purpose  of  barlnff  the  deal  com- 
pleted without  unnecessary  delay.  Soon  aft- 
erwards It  was  discovered  that  appellant  bad 
mortgaged  the  premises  prevlouB  to  the  nego- 
tiations now  under  consldeiatlon  for  (350, 
due  In  1899;  but,  notwithstanding  this  fact, 
respondent  stood  ready  and  willing  to  per- 
form his  contract,  by  assuming  such  mort- 
gage, and  by  giving  appellant  a  mwtgage  for 
$550,  instead  of  one  for  $900,  as  stipulated  In 
the  contract  for  a  deed.  After  being  foUy 
and  frequently  advised  by  Mr.  Parsons  of 
the  necessity  ot  dosing  tbe  deal  according 
to  the  contract  of  sale,  the  well-known  terms 
of  which  appellant  at  all  times  authorised 
and  acquiesced  In,  he  executed  tbe  deed  as 
directed,  and  forwarded  tbe  same  to  be  de- 
livered to  respondent;  and  In  response  to  sev- 
eral of  Mr.  Parsons*  letters,  by  which  be 
was  advised  that  respondent  would  still  per- 
form hLs  contract  notwithstanding  tbe  in- 
cumbrance, and  although  the  stipulated  time 
had  expired,  he  again  wrote,  on  the  6th  day 
of  August,  1894,  as  follows:  "H.  A.  Parsona, 
Esq-,  White,  S.  D— Dear  Sir:  I  have  just 
got  back  to  Spokane,  which  I  didn't  intend 
to  do.  I  sign  deed,  and  send  It  to  FlsbbadE, 
wltb  Instructions  to  give  it  to  you,  so  you  can 
pay  the  money  over  to  Flsbback,  and  the 
mortgage  and  note,  and  he  will  pay  the  ex- 
pense of  abstract.  I  think  that  will  be  all 
tbe  expense  there  will  be  attached  to  make 
the  deal.  The  balance,  of  $550,  I  ain't  par- 
ticular; any  way  to  suit  the  purchaser.  I  will 
inclose  all  the  papers  belonging  to  tbe  land. 
Yon  must  wire  me  at  once  If  you  don't  make 
tbe  deal  after  bearing  from  me  or  on  re- 
ceipt of  this  letter.  X  will  wait  a  reasonable 
amount  o£  time  for  you  to  complete  the  deal 
before  I  have  the  papers  sent  back  to  me; 
say,  ten  days  will  be  sufficient  I  think.  I 
have  been  running  around  so  much  that  I 
haven't  been  able  to  get  my  mail  regular; 
BO  let  me  hear  from  you  on  receipt  of  this  let- 
ter. Wire,  so  I  will  know  what  to  depend 
on.  I  ain't  working,  and  don't  want  wait 
aroand  here  long,  unless  I  know  you  have 
closed  the  deal,  and  run  chances  of  loeing 
another  trade.  Yours,  very  kindly,  J.  Bd- 
wards." 

At  the  trial  the  court  reserved  Its  ruling 
upon  an  objection  of  appellant's  counsel  to 
tbe  Introduction  of  the  written  contract 
for  a  deed,  executed  by  respondent  and  Par- 
eons,  as  the  agent  of  appellant,  and  after- 
wards, as  shown  by  the  findings  of  fact, 
admitted  and  considered  the  same,  together 
with  tile  other  evidence  In  the  case.    As  a 


copy  of  this  contract  was  attached  to,  and 
made  a  part  of,  the  comidalnt,  and  tbe  ex- 
ecution thereof  was  clearly  and  explicitly  ad- 
mitted in  tbe  answer  ct  appellant,  neither  its 
Introduction  nor  a  finding  based  thereon  was 
In  any  manner  essential  or  prejudicial  to  ei- 
ther party,  and  the  aaaignment  of  errw  relat- 
ing thweto  Is  without  merit  Anderson  v.  Air 
seth  (S.  D.)  66  N.  W.  320. 

Excusing  the  delay  occasioned  wholly  by  tbe 
fault  or  iuablitty  of  appellant,  respondent  was 
at  aU  times,  and  now  la,  ready  and  able  to  per- 
form the  contract  upon  his  part  as  changed 
and  ratified  by  appellant;  and,  from  a  regard- 
ful ctmaideration  of  all  the  asfdgnments  of  er- 
ror relating  to  tbe  findings  of  fact  and  rul- 
ings of  the  court  upon  questions  of  evidoice, 
we  are  disposed  to  conclude  that  the  decree 
for  a  specific  performance,  which  carries  with 
it  the  owner's  share  of  the  crop  for  the  sea- 
son of  1894,  should  not  be  disturbed.  The  let- 
ters which  passed  betwem  Parsons  and  ap- 
pellant were  sufficient  to  constitnte  an  agency 
In  writing  for  the  sale  of  the  land,  and  there 
can  be  DO  question  as  to  the  particular  tract 
intended.  It  was  not  claimed  that  appellant 
owned  any  other  land,  w  that  any  one  has 
been  or  can  be  misled  1^  a  failure  on  tbe  jMirt 
of  Parsons  to  specifically  describe  the  premises 
in  each  of  his  letters  to  appellant.  Moreover, 
were  the  description  defective,  It  was  entirely 
competent  to  identify  and  locate  the  same  by 
parol  evidence.  Ames  v.  Lowry,  30  Minn.  283, 
16  N.  W.  247;  Tice  v.  Freeman,  30  Minn.  389, 
15  N.  W.  674;  Hurley  T.  Brown,  98  Mass. 
645;  Todd  V.  Taft,  7  Allen,  371;  Stout  v. 
Weaver  (Wis.)  39  N.  W.  375;  Easton  v. 
Thatcher  (Utah)  25  Pac.  728.  An  agency  to 
execute  a  contract  to  sell  real  property  does 
not,  of  necessity,  imply  authority  to  pass  the 
title;  and  the  question  of  power  may  be  as- 
certained and  settled  from  facts  and  circum- 
stances disclosed  by  written  correspondence 
between  the  owner  and  the  purported  agent, 
who.  It  Is  claimed,  was  thereby  authorized  to 
bind  his  principal  by  such  an  agreement.  Tbe 
conduct  of  appellant  as  disclosed  by  bis  letters, 
the  execution  and  transmission  of  the  deed  as 
directed  by  Parsons,  for  the  express  purpose 
of  completing  the  contract  in  question,  the 
terms  and  conditions  of  which  be  had  pre- 
viously dictated,  are  facts  and  circumstances 
so  expressively  conclusive,  both  as  to  author- 
ization and  ratification,  that  there  can  be  no 
doubt  concerning  the  matter.  Lyon  v.  Pol- 
lock, 90  U.  S.  668;  Jackson  v.  Badger,  35  Minn. 
52,  26  N.  W.  908;  Peabody  v.  Hoard,  46  111. 
243.  "A  power  to  sell  land  Imi^ies  tbe  power 
to  bind  the  principal  to  ccmvey  with  general 
warranty,  and  authorizes  the  agent  to  bind  his 
inlncipal  by  writing  to  make  the  purchaser 
a  sufficient  deed  upon  the  purchase  money  be- 
ing paid."  Vanada  v.  Hopkins,  19  Am.  Dec. 
92;  Lee  v.  Cherry,  85  Tenn.  707,  4  S.  W.  835; 
Minor  V.  Wlllougbby,  3  Minn.  225  (Gil.  154); 
Ballouv.  Sherwood  (Neb.)  40  N.W.  790;  Mann 
V.  Biggins,  83  Cal.  66,  23  Pac.  206;  Kennedy 
V.  Gramllng,  33  S.  C.  367,  11  S.  E.  lO&l.  No 
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pretense  Is  made  that  Parsons  did  not  act  in 
the  utmost  good  faith,  or  that  he  Induced  hie 
principal  to  accept  an  offer  of  anything  less 
than  the  entire  vaiue  of  the  property.  It  is 
quite  evident  that  the  transaction  would  have 
been  closed  had  not  the  creditors  of  appellant, 
without  any  fault  on  the  part  of  respondent 
stood  ready  to  seize,  by  Tirtne  of  legal  process, 
the  cash  proceeds  of  the  sale,  as  soon  as  de- 
livered to  the  bank  authorized  by  appellant  to 
receive  the  same.  Other  questions  pres«ited 
have  received  merited  attention,  but  their  dis- 
cussion Is  unnecessary.  The  Judgment  Is  af- 
firmed. 


PEART  V.  CHICAGO,  M.  &  ST.  P.  KT.  CO. 
{Supreme  Coort  of  Sonth  Dakota.    April  7, 

1896.) 

Trial— MoDirioATioM  op  Imtrdctiosb. 
At  the  conclusion  of  all  the  evidence, 
certain  specific  iustructions,  consiatmt  with  the 
theory  of'the  defense,  were  prepared  and  placed 
before  the  court,  with  a  request  that  the  same 
be  submitted  to  the  jury.  Without  writinz  on 
the  margin  therecf  ihe  word  "Given"  or  Re- 
fused," as  required  by  section  G048  of  the  Com- 
piled LawB,  the  court,  without  the  consent  of 
counsel,  materially  changed  the  language  and  im- 
t>ort  of  each,  and  gave  the  same  to  tfie  jury  as 
coming  from  the  defendant  with  a  reqn«t  that 
the  Jury  be  thus  instructed,  ffeld,  reversible  er- 
ror. 

(Syllabua  by  the  Judge.) 

Appeal  f^m  drcolt  court,  Mfnnebaha  coun- 
ty;  Joseph  W.  Jonea,  Judge. 

Action  hj  Thomas  Peart  ^Inst  the  Chi- 
cago, Milwaukee  &  St  Paul  Railway  Compa- 
ny. Judgment  for  plaintiff.  Defendant  ap- 
peals. Revetsed. 

H.  H.  Field  and  Wlnsor  &  Klttredge,  tor 
appdlant.   Joe  Ktrby,  for  respondent 

PULLER,  J.  This  action,  for  damages  oc- 
casirned  by  a  fire  which  originated  fnnn  a 
passing  engine  alleged  to  be  improperly  equip- 
ped and  negligently  operated,  resulted  In  a 
Judgment  and  verdict  for  plaintiff.  The  de- 
fendant appeals  therefrom,  and  from  an  ordear 
ovennillng  a  motion  for  a  new  trial.  Re- 
spondent's motion  to  strike  from  the  record 
that  portion  of  the  abstract  which  contains 
all  the  evidence,  for  the  reason  that  the  same 
is  unauthorized,  unnecessary,  and  was  not 
used  upon  the  bearing,  of  the  motion  for  a 
new  trial,  and  because  the  same  contains  no 
speciftcntlon  of  errors  relating  to  the  insuffi- 
ciency of  the  evidence  to  sustain  the  verdict, 
requires  no  attention,  for  the  reason  that  a 
considemtioD  of  the  evidence  Is  In  no  manner 
essential  to  a  determination  of  this  appeal. 

At  the  conclusion  of  all  the  evidence,  coun- 
sel for  appellant  submitted  the  following, 
among  other,  instructions  to  the  court,  con- 
sistent with  the  theory  of  the  defense,  and 
requested  that  the  same  be  given  to  the  jury: 
"(1)  The  Jury  are  Instructed  that  there  is  no 
evidence  In  this  case  which  will  warrant  you 
in  finding  that  the  defendant  was  negligent. 


at  the  time  of  said  fire,  In  using  what  la 
known  as  the  'Diamond  Stack.'  nor  Is  there 
sufficient  evidence  from  which  you  can  find 
that  the  d^endant  was  negligent  In  falling  to 
have  its  engine  equipped  at  that  time  with 
what  is  known  as  the  'Extension  Front  End.* 
The  plaintiff  has  failed  to  show  that  the  Dia- 
mond stack  was  not  a  proper  and  approved 
appliance  for  the  prevention  of  the  escape  Of 
sparks  at  the  time  of  said  fire.  (2)  If  yoa 
believe,  from  a  preponderance  of  the  evidence 
in  this  case,  that  the  witness  O'Herran  has 
testified  falsely  as  to  the  fact  that  John  Da- 
ley was  with  falm  at  the  time  he  claims  to 
have  discovered  the  lump  of  coal  referred  to 
in  his  testimony,  then  toq  are  at  liberty  to  re- 
ject and  disregard  me  testimony  of  said 
O'Herran  as  to  the  finding  of  said  lump  of 
coal  at  the  time  in  question."  The  forego- 
ing Instmctions  were  neither  given  nor  re- 
fused, but  were,  without  the  consent  of  coun- 
sel, mato-tally  changed,  and  given  to  the  Ju- 
ry as  coming  from  appellant  as  follows:  "The 
defendant  also  requests  the  court  to  give  you 
certain  Instructions,  requested  by  It  which 
the  court  will  give  and  read  to  you  at  the 
present  time,"  Then  foliows  Instruction  No. 
1  as  above  quoted,  down  to  and  Including  the 
expression  "extension  front  end,"  whov, 
without  hesitation  or  explanation,  Instead  of 
the  recital,  "The  plaintiff  has  failed  to  show 
that  the  Diamond  stack  was  not  a  proper  and 
approved  appliance  for  the  prevention  of  the 
escape  of  sparks  at  the  time  of  said  fire,"  the 
court  gave,  as  a  part  of  appellant's  instruc- 
tion, and  In  place  of  the  eliminated  portion 
thereof,  the  following:  "Meaning  by  this  In- 
struction the  style  and  device  known  as  the 
'Diamond  Stack,*  not  meaning  that  the  par- 
ticular stack  was  In  perfect  condition.  That 
is  a  question  for  you  to  decide."  To  instruc- 
tion No.  2,  above  quoted,  the  court  in  the 
same  manner  added,  and  gave,  as  purporting 
to  come  from  appellant  the  following:  "Un- 
less you  believe  he  is  corroborated  in  regard 
thereto  by  other  testimony  and  the  circum- 
stances of  the  case." 

Section  248  of  the  Code  of  CItII  Procedure 
(Comp.  Laws,  5  5048),  provides  that,  "when 
instructions  are  asked  which  the  Judge  can- 
not give,  he  shall  write  on  the  margin  there- 
of the  word  'Refused,'  and  such  as  he  ap- 
proves, he  shall  write  on  the  margin  thereof 
the  word  'Given';  •  •  •  and  all  Instruc- 
tions asked  for  by  conns^  shall  be  glv^  or 
refused  by  the  Judge,  without  modification  or 
change,  unless  such  modification  or  change 
be  consented  to  by  the  counsel  asking  the 
same."  The  mischief  resulting  from  the  giv- 
ing of  an  adverse  Instruction  as  emanating 
from  a  litigant  the  recitals  and  Import  of 
which  have  been  changed  without  his  knowl- 
edge or  consent,  so  that,  at  a  critical  moment, 
when  the  lips  of  his  counsel  are  sealed.  It  ev- 
idences an  abandonment  of  the  theory  upcn 
which  his  case  was  tried,  is  too  obvious  to 
Justify  comment.  A  case  was  before  the  ter- 
ritorial court  In  which  it  does  not  appear 
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that  tlie  modified  InatractioD  was  given  as 
tbat  of  tbe  part7  making  the  request,  and  yet, 
in  conatrulng  tbe  statute,  the  court  said:  "A 
party  Is  entitled  to  a  direct  response,  in  the 
mode  provided  by  section  248  of  the  Code  of 
Civil  Procedure,  to  hli  requests  for  specific 
Instructions  to  the  Jury;  and  the  court  falling 
to  Indonje  the  requests  as  either  'Given*  or 
'Refused,'  but  giving  a  part  of  snch  requests 
with  modifications,  held  error,  for  which  this 
court  win  reverse."  Galloway  v,  McLean,  2 
Dak.  372,  9  N.  W  98.  The  statute  under 
consideration  Is  cl^r,  concise,  and  manda- 
tory, and  was  enacted  to  prevent  Just  what 
was  Inadvertently  done  in  this  case.  Other 
points  presented  require  no  attention.  The 
judgment  is  reversed,  and  a  new  trial  la 
awarded. 


OITT  OF  HURON  v.  BANK  OF  VOLGA. 

(Supreme  Court  of  South  Dakota.    Axirfl  8, 
1896.) 

AbITIMIST  OV  NoIBAKOB— JUKUDIonOX  Iff 

Eqditt. 

A  monidpal  corporation,  in  the  ezerdae 
of  a  eranted  power  to  "restrain,  prohibit,  or  sap* 
press  a  public  nuisance,  may,  under  proper 
circumstances,  Invoke  tbe  aid  of  a  eonrt  of 
equity. 
(Syllabu  by  the  Judge.) 

Appeal  from  circuit  court.  Beadle  county; 
A.  W.  Campbell,  Judge. 

Action  by  the  city  of  Huron  against  the 
Bank  of  Volga.   Judgment  for  plaintiff,  and 

defendant  appeals.  Affirmed. 

T.  H.  NuU,  for  appeUant.  A.  W.  Wllmarth. 
for  reapoodait. 

FULLER,  J.  The  complaint  in  this  action 
by  a  municipal  corporation  against  a  private 
corporation  to  abate  a  public  nuisance  alleges, 
and  the  specific  findings  of  fact  by  the  court 
condualvely  show,  that  the  Wright  House, 
a  large,  three-story,  wooden  structure,  owned 
by  the  defendant,  and  slttiated  conspicuously 
upon  a  business  street  In  the  most  densely 
populated  portion  of  the  city  of  Huron,  was 
badly  damaged  and  partially  destroyed  by  a 
fire  which  occurred  during  the  month  of 
March,  1891,  and  that  by  reason  thereof  con- 
ditions arose  and  still  exist  In  and  about  said 
structure  which  endanger  the  property  and 
lives  of  the  Inhabitants  of  said  city.  As 
the  existence  of  a  public  nuisance,  extremely 
dangerous  and  unusually  repulsive  in  char- 
acter, may  well  be  conceded  from  tbe  undis- 
puted evidence,  farther  facts  will  not  be  re- 
cited. By  the  decree  of  the  court  defendant 
was  directed  to  tear  down  and  remove  Its 
ruined  and  dilapidated  bullding.and  upon  fall* 
ure  so  to  do  within  30  days  the  plaintiff  was 
authorized  to  tear  down  and  remove  and 
abate  the  same.  The  defendant  In  the  court 
below,  and  now  upon  appeal  from  the  Judg- 
ment relies  wholly  upon  the  proposition  that 
the  corpoivte  authority  was  without  power 


to  maintain  the  action.  Unless  a  public  nui- 
sance Is  specially  InJurlouB  to  the  private 
person,  the  statute  authorizing  a  dvll  reme- 
dy therefor  precludes  him  from  maintaining 
an  action,  and  counsel  for  appellant  maintain 
that  respondent's  exclusive  statutory  remedy 
is  by  indictment  or  abatement  Comp.  Laws, 
8S  4888,  4690.  Respondent's  charter  provides 
that  "the  city  council  shall  have  power  to 
restrain,  prohibit,  and  suppress  nuisances  at 
common  law,"  and  a  proper  regard  for  the 
peace  and  tranquillity  of  society,  as  well  as 
the  Interests  of  the  members  thereof,  sug- 
gests tbe  advantages  resulting  in  a  doubtful 
case  from  the  right  of  a  municipal  corpora- 
tion to  obtain  a  Judicial  determination  of  the 
existence  of  a  public  nuisance  liefore  pro- 
ceeding to  demolish  and  destroy  a  building 
lawfully  erected,  which,  without  fault  of  the 
owner,  appears  to  have  become  menacing 
and  harmful  to  tbe  Inhabitants  of  a  city. 
In  discussing  the  question  Judge  Dillon, 
says:  "As  there  is  in  such  cases  a  Judicial 
remedy  In  favor  of  the  citizen,  so,  on  princl- 
[de,  the  right  of  the  corporate  authorities  to 
resort  at  their  election  to  the  courts  In  prop- 
er cases  to  aid  them  when  the  citizen  is  in 
the  wrong,  should,  in  the  author's  judgment, 
be  also  recognized."  1  DHL  Mun.  Corp.  (4th 
Ed.)  S  379.  Judge  Woods  obsnres.  In  his 
treatise  on  the  Law  of  Nuisances^  that: 
"Except  in  cases  of  great  emergency,  when 
tbe  emet^ency  may  safely  be  regarded  as  so 
strong  as  to  justify  extraordinary  measures 
upon  the  ground  of  paramount  necessity,  or 
when  the  use  of  property  complained  of  Is  so 
clearly  a  nuisance  as  to  leave  no  room  for 
doubt  upon  tbe  subject.  It  Is  the  better  course 
to  secure  an  adjudication  from  the  courts,  be- 
fore proceeding  to  abate  it."  Wood,  Nuls. 
{2d  Ed.)  S  744.  "A  court  of  equity  has  juris- 
diction to  restrain  existing  or  threatened 
public  nuisances  by  injunction,  at  the  suit  of 
the  attorney  general,  in  England,  and  at  the 
suit  of  the  state,  or  the  people,  or  mxmlci- 
pality,  or  some  proper  ofi3cer  representing  the 
commonwealth.  In  this  country."  3  Pom,  Eq. 
Jur.  p.  380.  In  the  following  cases  it  was 
expressly  held  that  a  civil  action  by  the  prop- 
er officers  of  a  city  would  He  to  abate  a  pub- 
lic nuisance:  City  of  Denver  v.  Mullen,  7 
Colo.  345,  3  Pac.  693;  Village  of  Pine  City 
V.  Munch.  42  Minn.  342,  44  N.  W.  197;  City 
of  New  Orleans  v.  Lambert,  14  La.  Ann.  244; 
City  of  Waterloo  v.  Union  MUI  Co.,  72  Iowa, 
437,  34  N.  W.  197.  See,  also.  15  Am.  &  Eng. 
Enc.  Law,  p.  1184.  While  a  private  person 
is  not  authorized  to  maintain  the  action,  un- 
less specially  Injured,  a  city  council,  being 
the  governmental  agency  to  whom  the  in- 
habitants of  a  municipality  have  the  right  to 
look  In  a  proper  case  for  protection  from  the 
evil  effects  of  a  public  nuisance,  may,  when 
authorized  so  to  do,  resort  to  an  Indictment, 
a  civil  action,  or  abatement,  accordhag  to  tbe 
exigencies  of  the  particular  case.  In  our 
opinion,  section  4G88  of  the  Compiled  Laws, 
when  considered  with  respoi^eE^i^^^^mr- 
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t»,  reaaonably  construed,  authorises  the  oor- 
porate  anthoritleB  to  apply.  In  a  case  like  the 
present,  to  a  conrt  of  equity  for  aid  In  the 
enforcement  of  Its  granted  power  "to  re- 
strain, probiblt,  and  suppress  nuisances  at 
common  law."  The  Judgment  appealed  from 
is  affirmed. 


HILTON  T.  ADVANCE  THRESHER  GO. 

(Supreme  Court  of  South  Dakota.    April  7, 

1896.) 

&,PFBAL — Harmless  Error— Rbscission  or  Cox- 

TmAOT— AOBNT  OW  NOMRBBIOSHT  COEPOSATION. 

1.  Where  the  trial  court  was  neither  called 

upon  to  decide,  as  a  matter  of  law,  that  an  offer 
to  rescind  was  made  too  late,  nor  to  submit  the 
question  to  a  iuir,  a  holding  that  such  offer  waa 
made  with  sutBoent  promptness  will  not  he  dis- 
turbed, In  the  absence  of  an  available  exception 
thereto. 

2.  Whether  a  tender  to  an  agent  anthoriEed, 
nnder  the  statute,  to  accept  serrice  of  process, 
is  equivalent  to  a  tender  to  bis  principal.  Is  a 
question  not  properly  before  us. 

3.  An  action  U,  rescind  a  contract  may  he 
brought  at  any  time  within  the  statutory  limita- 
tion, by  one  who  offefed  to  rescind  in  the  man- 
ner provided  by  Btatate,  and  with  reasonable 
promptness  after  the  discoreiy  of  facts  which 
entitled  him  ic  a  reseiusion, 

4.  In  the  absence  of  eridence  to  the  con- 
trary, the  aatfaority  of  a  managing  agent  of  a 
nonresident  corporation  to  execute,  in  the  name 
of  his  ^irincipal,  a  release  and  discharge  of  a 
chattel  mortgage,  will  be  presumed. 

5.  Where  the  right  to  rescind  is  based  upon 
tbe  wrongful  act  of  one  of  the  parties  to  a  con- 
tract, by  reason  of  which  tbe  coDsideration  has 
failed  in  whole  or  in  part,  inability  to  restore 
such  party  to  his  former  condition,  when  occa- 
sioned Bolely  by  snch  wrongful  act,  is  not  alone 
sufficient  to  d^eat  an  action  to  rescind  such  con- 
tract and  recover  the  consideration  paid  thereun- 
der. 

(Syllabus  by  the  Judge.) 

Appeal  from  circuit  court,  Lake  county; 
Joseph  W.  Jones,  Judge. 

Action  by  Daniel  Hilton  against  tbe  Ad- 
vance Thresher  Company.  Judgment  for 
plaintifC,  and  defmdant  appeato.  Ajfirmed. 

Bailey  &  Voorhees,  for  appellant  Farmer 
ft  Farmer,  tos  respondent 

FCIjLER,  J,  Plaintiff,  In  his  complaint, 
alleges,  among  other  things,  that  on  or  about 
the  23d  day  of  December,  1891,  he  purchased 
from  the  defendant  two  pnunlssory  notes,  of 
$200  each,  executed  by  L.  C.  and  H.  O.  Bangs, 
which  were  amply  secured  by  a  chattel  mort- 
gage filed  In  the  office  of  tbe  register  of 
deeds  on  the  9th  day  of  Octob«-,  1890;  that 
as  consideration  bx  aaJd  notes,  and  an  agree- 
ment on  the  part  of  defendant  to  execute  an 
assignment  of  said  mortgage,  and  file  the 
same  In  tbe  office  of  tbe  register  of  deeds, 
plaintiff  paid  to  defendant  ¥419.72;  that  de- 
fendant has  at  all  times  failed  and  neglected 
to  assign  said  mortgage,  but  on  the  contrary, 
and  on  the  18th  day  of  January,  1892.  In  vlo* 
Ifttlon  of  Its  agreement,  said  defendant  wrong- 
fully and  fraudulently  caused  to  be  executed, 
In  the  usual  form,  a  rdease  thereof,  by  which 


said  mortgage  was  discharged  from  the  flle» 
of  tbe  register  of  deeds  on  the  Ist  day  of 
February,  1882;  that  the  makers  of  said 
notes,  no  part  of  wblfdi  has  been  paid,  are- 
and  were  InsolTWt;  and  tbat  In  th«  por- 
cbase  thereof,  plaintiff  relied  wholly  on  the 
chattel  mortage  by  which  tb^  were  se- 
cured, and  thereafter  coufldently  believed 
that  defendant  had  executed,  and  caused  to 
be  filed,  an  assignment  thereof,  until  the  Mb 
day  ot  September,  1882,  wbm,  by  taking 
steps  towards  tbe  fovedoeure  of  tbe  mort- 
gage, be  learned  that  the  same  bad  been 
by  defendant  discharged  from  the  flies,  and 
that  tbe  mortgagors  had  In  the  meantime 
sold  and  transferred  all  of  the  pn^erty  de- 
scribed in  said  mortgage  to  bona  fide  pnr- 
chastts,  having  no  knowledge  or  notice  of 
tbe  existence  of  a  mortgage  ^hereon.  The 
complaint  concludes  as  follows:  "That  said 
plaintiff  has  at  divers  times  prior  to  the  com- 
menconent  of  this  action,  and  especially  oa 
the  22d  day  oi  June,  1883,  off ered  to  return 
said  notes  to  defendant  and  doea  now  offer 
to  ddtver  and  return  to  defendant  said  notes 
at  any  place  it  mi^  designate,  and  brings  tbe 
same  to  this  conrt  with  the  <^er  to  deliver 
tbe  same  to  defendant  Tbe  plaintiff  far- 
ther says  that  by  reason  of  tbe  promises 
aforesaid,  and  tbe  failure  ot  the  defendant  to 
perform  Its  said  agreemmt  and  promises 
aforesaid,  and  file  its  satisfaction  and  re- 
lease  of  said  chattel  mortgage  as  aforesaid, 
plaintiff  has  sustained  damages  in  tbe  sum 
of  four  hundred  and  nineteen  and  **/ioo  dM- 
lars,  and  Interest  thereon  from  January  1. 
1892,  at  the  rate  ot  eight  per  cent  per  an^ 
num.  Wherefore  plaintiff  demands  judg- 
ment against  the  def»dant  for  the  sum  (rf 
9419.92,  and  Interest  thereon  from  January 
1.  1892,  at  the  rate  of  eight  per  cent.  p«: 
anntun,  and  the  costs  and  disbursements  ot 
thla  actltm."  Tbe  answer  of  defendant  put 
In  Issne  all  tbe  matulal  allegattons  of  the 
complaint  snd  the  evidence  offered  and  re- 
ceived at  tbe  trial  was  submitted  to  a  Jury 
under  instructions  by  tbe  court  to  wbdcb  no 
exception  was  takoa  sufficient  to  present  tor 
review  anything  tber^n  CMitained  whlcb 
might  have  been  urged  as  mor.  This  ap- 
peal Is  by  the  def«idant  fnm  a  Judgment 
rendered  upon  a  vodlct  In  plaintiff's  favor 
tor  the  full  amount  dalmed,  and  fmn  an  or* 
der  overruling  a  motion  fwa  new  trial. 

The  theory  of  the  defense,  under  which 
testimony  was  offered  tending  to  prove  tbe 
transactions  between  respondent  and  appel- 
lant to  be  a  payment  of  the  amount  due.  In 
satisfaction  of  tbe  notes.  Instead  of  a  por^ 
chase  thereof,  being,  upon  clearly  conflicting 
evidence,  submitted  to  and  rejected  by  the 
Jury,  its  verdict  upon  that  point  which  Is 
found,  from  a  careful  examination  of  the 
record,  to  be  substantlaily  supported,  can- 
not be  disturbed.  Wbile  It  Is  quite  clear 
that  the  property  Included  In  the  mortgage, 
and  in  the  hands  of  the  mortgagors  at  the 
time  tbelr  notes  were  pwcha^ed,  waa  amply 
Digitized  by  LjOO^  IC 


Nek) 


LEWIS  V.  MILLS. 


817 


Bufflelent  to  jiay  the  amoant  secured  tliere- 
b7>  and  tbat  aald  notes  were  rend^ed  prac- 
tically worttUen  by  the  dlscliarge  of  the 
mortgage  from  record,  and  a  subaeqnent 
sale  of  the  horses  described  therein,  counsel 
for  defendant  say  that  respondent  to  not  en- 
titled to  readnd  the  omtraet,  because  he 
has  neither  acted  promptly  in  the  matter, 
nor  offered  to  restore  the  notes  to  any  <me 
anthorlaed  to  recelTe  the  same.  The  court 
was  neither  called  upon  to  decide,  as  a 
matter  of  law,  that  the  offer  to  rescind  was 
made  too  late,  nw  to  submit  the  qnestlon  to 
the  Jury;  and  there  to  no  aTallable  excep- 
tion to  the  court's  charge,  wU^ln  It  is.  In 
effect,  held  that  the  crfTer  to  rescind  was 
made  with  sufficient  promptness.  Although 
it  appears  from  the  recitals  of  the  complaint 
that  respondent,  after  discoTOring  that  the 
mortgage  had  been  released,  waited  about 
nine  months  before  offering  to  resdnd,  and 
that  no  facts  tending  to  excuse  such  delay 
are  averred  therein,  couns^'s  objection  to 
the  Introduction  of  any  eTidence  thereunder, 
because  **tbe  alleged  offer  was  dlscoTerad  by 
plaintiff  upon  the  9th  day  of  December, 
1802,  and  tbat  thto  action  was  not  com- 
menced until  July  21,  1883,  and  there  are  no 
facts  In  the  complaint  which  tend  to  exirialn 
the  delay  in  bringing  the  action,"  was  prop- 
erly oTermled.  because,  if  the  ofCer  to  rescind 
was  promptly  made  wh«t  dtocoTered,  the  ac- 
tion could  be  brought  at  any  time  within 
the  statutory  limltatlMi. 

Counsel's  contention  that  the  release  filed 
Immediately  upon  the  receipt  of  the  money, 
and  deliTery  of  the  notes  to  respondent,  was 
tasuffldent  to  operate  as  a  discharge  of  the 
mortgage,  cannot  be  entertained  with  favor. 
The  Instrument  to  In  the  usual  form,  exe- 
cuted in  the  name  of  the  mortgagee,  a  cor- 
poration, and  signed  and  acknowledged  by 
the  manager  thereof.  As  managing  ag^t, 
his  authority  will  be  presumed.  In  the  ab- 
sence of  anything  to  the  contiary.  Chap- 
ter 83  of  the  Laws  of  1891  authorises  the 
mortgagee,  hto  assignee  or  agent,  to  release 
from  record,  and  satisfy,  a  chattel  mortgage, 
whenever  the  debt  to  secure  which  the  same 
was  executed  has  been  paid,  and  requires 
the  same  to  be  done  within  30  days  ttiereaft- 
er.  Under  the  statute,  authorities  which  re- 
late to  the  discharge  and  satisfacUon  of  in- 
struments under  seal  have  no  aroUcatlon  to 
a  chattel  mortgage.  It  appears  from  the 
evidence  that  respondoit  was  not  advised 
of  the  release  of  the  mortgage  until  the  9th 
day  of  September,  1882,  when,  uptm  inquiry, 
be  learned  the  tict,  and  tiiat  a  large  por* 
tioD  of  the  property  had  been  taken,  since 
the  dlscbai^  thereof,  to  West  Superior,  and 
sold  by  one  of  the  mortgagors,  rendering  the 
notes  under  consideration.  In  the  hands  of 
respondent,  of  little  or  no  value.  It  further 
appears  that  appellant  afterwards,  and  at 
respondent's  request,  reflled  said  mortage, 
and  a  fruitless  effort  was  made  to  find  the 
property  described  therein,  and  to  collect 
vj66N.w.no.ll— 52 


from  the  mortgagors  the  money  due  upon 
the  notes  described  in  the  complaint;  that 
on  the  22d  day  of  June,  1893,  respondent  ten- 
dered said  notes  to  J.  S.  Mascait  who.  It  to 
conceded,  was  the  authorized  agent  of  ap- 
pellant to  accept  service  of  process,  under 
the  statute,  and  from  whom  be  demanded  a 
return  of  the  numey  received  therefor,  and 
by  whom  said  tender  and  demand  were  re- 
fused. As  respondent  at  the  trial  made  an 
offer  to  return  the  notes,  and  th^by  re- 
store all  that  he  had  received  for  the  money 
sought  to  be  recovered,  we  are  not  called 
upon,  under  the  present  condition  of  the  rec- 
ord, to  determine  whether  a  tender  to  Mason 
was  equivalent  to  a  tender  to  appellant. 

From  all  the  facte  and  circumstances  in 
the  case,  we  are  disposed  to  conclude  that 
respondent's  Inability  to  place  appellant  In 
the  same  condition  that  It  occupied  at  the 
time  the  notes  were  purchased  was  due  en- 
tirely to  the  act  of  the  latter,  in  wrongfully 
releasing  the  mortgage,  instead  of  assign- 
ing the  same  as  agreed  upon.  The  right  to 
rescind  Is  based  upon  the  act  of  appellant 
In  caudng  the  mortgage  to  be  released,  and 
some  time  after  the  fact  was  discovered 
seems  to  have  been  necessarily  spent  in  a 
correspondence  with  appellant,  which  result- 
ed in  a  refiling  of  the  mortgage.  Afterwards 
an  unsuccessful  effort  was  made  to  collect 
the  money  due  on  the  notes,  from  the  mak- 
ers thereof.  Had  these  notes  been  collecti- 
ble, or  the  mortgagees  ready  and  willing  to 
promptly  pay  the  amount  thereof,  no  Injury 
would  have  resulted  from  the  release  of  the 
mortgage;  and,  In  order  to  entitle  respond- 
ent to  rescind,  he  must  ascertain,  and  be 
able  to  show  at  the  trial,  that  by  reason  of 
the  act  complained  of,  and  through  the  fault 
of  appellant,  the  consideration  had  failed  in 
whole  or  in  part  Comp.  Laws,  |  3;>S0,  subd. 
2.  Under  the  clrcumstaDces,  and  upon  the 
record  as  presented,  we  cannot  say,  as  a 
matter  of  tow,  that  respondent  did  not  pro- 
ceed with  reasonable  diligence.  Finding  no 
reversible  error  In  the  record,  further  dis- 
cussion to  unnecessary.  The  Judgment  to  af- 
firmed. 


LEWIS  V.  MILLS  et  al. 
(Supreme  Court  of  Nebraska.    April  9,  1896.) 
Ess  JoDiOATA— bsuss— Fludixos— AoMtssion  AS 

EVIDSKCS. 

1.  Where  an  officer  holding  an  execution  ib- 
sned  on  a  jadgmeut  agaioBt  A.,  by  virtue  of  Buch 
execution  seizes  the  property  of  B.,  and  the  lat- 
ter xecovm  a  Judgment  against  luch  officer  for 
the  value  of  toe  property  seised,  then.  In  a  suit 
B.  against  such  officer  and  the  Bureties  on 
bia  official  bond  to  recover  the  amount  of  the 
Judgment,  such  judgment  is  coQclusive  evidence 
agahBst  the  officer  and  his  sureties  as  to  B.'s  own- 
ership of  the  pKq)erty  at  the  time  it  was  seized 
by  the  officer,  the  amount  of  the  damages  and 
costs  suBtained  by  B.  by  reason  thereof,  in  the 
absence  of  a  showing  that  the  court  had  no  ju- 
risdletiini  to  mononnce  the  judgment,  or  that  it 
was  procured  by  fraod  or  ooUusukl    Thomaa  v. 
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Markmann,  62  N.  W.  206,  43  Neb.  823,  follow- 
ed. 

2.  And  in  the  suit  against  the  officer  and 
his  sureties  it  is  immaterial  that  the  officer  was 
Dot  designated  as  .uch  in  the  pleadmga  or  judg- 
ment of  the  suit  brought  against  bim  the 
owner  of  the  property. 

3.  And  the  pleadings  and  judgment  in  the 
action  brought  by  the  owner  against  the  officer, 
and  competent  and  relevant  evidence  in  the  suit 
against  the  officer  and  hia  aoreties,  although  such 
pleadings  and  jutement  show  that  the  owners 
suit  against  the  officer  was  prosecuted  and  Judg- 
ment rendered  Jointly  against  him  aod  another. 

(Syllabus  by  the  Court) 

Error  to  district  court,  MadlsoD  county; 
Allen,  Judge. 

Action  by  Frank  Lewis  agalDst  W.  W. 
Mills  and  others  on  au  oi&cial  bond.  There 
was  a  judgment  for  certain  defendants,  and 
plaintiff  brings  error.  Reversed. 

Wlgton  &  Whltliam,  for  plaintiff  In  errOT. 
Robinson  &  Reed  for  defendants  in  error. 

RAGAN,  C.  The  facts  in  ttale  case  are  as 
follows:  A  judgment  was  recorered  before 
a  Justice  of  the  peace  in  Madison  counts 
against  one  Tan  Buren  Lewis.  Execution 
was  Issued  on  this  Judgment,  and  delivered 
to  one  W.  W.  Mills,  a  constable  of  said  coun- 
ty. Mills  thereupoD  levied  the  execution  up- 
on certain  pensonal  property  in  the  posses- 
sion of  one  Frank  Lewis,  who  held  the 
possession  of  said  property,  and  claimed  a 
lien  upon  It  by  virtue  of  a  chattel  mortgage 
executed  to  him  by  Van  Buren  Lewis.  Mills 
sold  the  property  to  satisfy  the  execution. 
Frank  Lewis  subsequently  brought  an  ac- 
tion in  r^levln  In  the  district  court  of  Madi- 
son county  for  this  property  against  the  con- 
stable and  a  man  nadied  Sesler,  and  In  this 
action  Mills  was  not  named  or  sued  as  con- 
stable. The  action  proceeded  as  one  for 
damages,  and  Lewis  recovered  a  Judgment 
against  the  constable  and  Sesler  for  the 
value  of  the  property.  Execution  was  Is- 
sued on  this  Judgment,  and  returned  wholly 
unsatisfied,  and  thereupon  Frank  Lewis 
brought  this  suit  to  the  district  court  of 
Sladlson  county  against  Mills,  the  constable, 
and  the  sureties  on  bis  official  bond,  to  re- 
cover the  amount  of  the  judgment  and  costs 
which  be,  Frank  Lewis,  had  recovered 
against  Mills  and  Sesler.  Only  the  sureties 
of  the  constable  filed  answers  to  the  action. 
These  answers,  In  effect  admitted  that  Mills 
was  a  duly  appointed  or  elected  constable; 
that  be,  as  principal,  and  they  as  sureties, 
duly  executed  said  bond;  that  the  property 
which  be  seized  and  sold  under  execution 
against  Van  Buren  Lewis  was  the  identical 
property  for  which  Lewis  subsequently  re- 
covered a  Judgment  against  the  constable 
and  Sesler.  The  sureties  further  pleaded  as 
a  defense  to  the  action  that  the  Judgment  of, 
I,«wis  against  Mills  and  Se^er  was  procured 
by  fraud  and  collusion  between  Frank  Lew- 
Is  and  the  constable.  That  the  prt^ierty 
seized  and  sold  by  the  constable  was  In  fact 
and  In  truth  the  property  of  Van  Buren 


Lewis,  and  known  by  Mills  and  Frank  Lew- 
is to  be  his  property;  that  the  mtntgage  held 
on  such  property  by  Frank  Lewis  was  made 
by  Van  Bnrm  Lewis  to  binder,  dday,  and 
defraud  his  creditors  to  the  knowledge  of 
Frank  Lewis  and  the  constable,  and  that  by 
conspiracy  and  collusion  between  Frank 
Lewis  and  Sesler  and  Mills  the  latter  two 
neglected  and  refused  to  defend  the  actltm 
of  replevin  brought  Frank  Lewis.  When 
the  case  at  bar  came  on  for  trtal  to  a  Jury, 
Lewie,  to  maintain  the  Inues  on  his  part, 
offered  In  evidence  the  record  of  the  Judg- 
ment which  he  had  obtained  In  the  district 
court  agatnstVlils  and  Sesler.  To  the  Intro- 
duction in  evidence  of  this  record  the  sure- 
ties on  the  bond  objected.  The  objection 
was  sustained,  and  the  offered  evidence  ex- 
cluded. Lewis  falling  to  produce  any  fur- 
ther evidence,  the  court  directed  a  verdict 
for  the  constable  and  fab  sureties,  on  which 
a  Judgment  dismissing  Lewis'  action  was 
rendered,  and  he  prosecutes  to  this  court  a 
petition  In  error.  • 

The  evidence  offered  was  admissible,  and 
the  court  erred  In  excluding  It.  The  Judg- 
ment of  Frank  Lewis  against  Mills  and  Ses- 
ler was  conclusive  evidence  against  the  con- 
staUe  and  his  sureties  as  to  Frank  Lewis* 
ownership  of  the  property  at  the  time  it 
was  seized  by  Mills,  the  amount  of  the  dam- 
ages and  costs  sustained  by  Frank  Lewis 
by  reason  thereof,  in  the  absence  of  a 
showing  that  the  court  which  rendered  that 
Judgmrat  had  no  Jurisdiction  to  pronounce 
it,  or  that  It  was  procured  by  fraud  or  collu- 
sion. Turner  v.  Kllllan,  12  Neb.  580.  12 
N.  W.  101;  Pasewalk  v.  Bollman,  20  Neb. 
519,  45  N.  W.  780;  Thomas  v.  Maikmann. 
43  Neb.  823,  62  N.  W.  206.  The  fact  that 
Mills  was  not  designated  or  described  as 
constable  In  the  pleadii^  in  the  action 
brought  against  him  and  Sesler  by  Frank 
Lewis  was  wholly  Immaterial.  Dennle  v. 
Smith,  129  Maes.  143.  And  the  fact  that 
Lewis'  Judgment  In  the  replevin  action  was 
rendered  against  both  the  constable  and  Ses- 
ler did  not  affect  the  validity  of  the  Judg- 
ment as  evidence  against  Mills  and  the  sure- 
ties on  his  bond.  The  Judgment  rendered 
against  Mills  and  Sesler  waS'Offered  In  evi- 
dence to  show  that  Mills  had  wrongfully 
taken  and  converted  the  goods  of  Frank 
Lewis.  The  fact— If  it  was  a  fact— that  Ses- 
ler assisted  Mills  In  the  wrongful  conversion 
of  these  goods  did  not  lessen  the  responst- 
blUty  of  Mills  nor  his  sureties.  City  of  Low- 
ell V.  Parker,  10  Mete.  (Mass.)  300.  The 
Judgment  of  the  district  court  la  reversed. 
Reversed  and  remanded.  - 


WHITCOMB  et  al.  v.  THOMAS. 
(Supreme  Court  of  Nebraska.    April  9,  1S9G.) 
Appeai^Wkioht  up  Etidencb. 
Where  there  was  sufficient  testimony  to 
sustain  the  verdict,  it  will  not  be  disturbed. 
(Syllabus  by  the  ConrL) 
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Krror  to  district  court,  Thurston  «nuit7; 
Norris,  Jndge. 

Action  by  Jacob  Thomas  against  James 
Whitcorab  and  otbers.  There  was  a  Judg- 
ment for  plaintiff,  and  defondants  bring  er- 
ror. Affirmed. 

J.  N.  Cuny,  Barnes  &  Tyler,  and  Jay  & 
Beck,  for  plftlntiffs  In  error.  T.  M.  Franse, 
for  defendant  in  error. 

NOKVAL,  J.  James  Whitcomb,  Waldo 
Whitcomb,  and  Getty  W.  Donery  are  the 
proprietors  of  the  Bank  of  Fender.  Jacob 
Thomas  commenced  this  action,  against  them 
to  recover  the  sum  of  $129.14,  with  Interest 
thereon,  which  he  alleges  to  be  the  balance 
due  him  upon  his  open  account  with  the 
bank.  In  their  answer  they  deny  that  they 
are  indebted  to  the  plaintiff  in  any  sum 
whatever,  and  allege  that  he  is  Indebted  to 
them,  upon  account,  in  the  sum  of  $13.85,  and 
the  further  sum  of  |1,357.G0  upon  three  prom- 
issory notes  executed  by  the  plalnticr,  and 
which  are  set  out  In  the  answer.  The  de- 
fendants asked  Judgment  against  the  plain- 
tiff for  Sl,371.45,  with  Interest.  The  reply 
denies  that  there  Is  anything  due  from  plaln- 
tlfB  to  defendants  on  account,  and  pleads 
want  of  consideration  as  to  a  portion  of  the 
amount  represented  by  the  notes  mentioned 
In  the  answer,  and  payment  of  the  remainder 
of  said  notes.  From  a  verdict  and  Judg- 
ment for  the  plaintiff  in  the  sum  of  $78.70, 
the  defendants  prosecute  error. 

The  only  complaint  In  this  court  Is  that  the 
verdict  is  contrary  to  the  proofs  adduced  on 
tbe  triaL  A  careful  perusal  of  the  testimony 
discloses  that  it  Is  conflicting  upon  every  ma- 
terial Issue  presented  by  the  pleadings.  The 
evidence  of  the  plaintiff,  when  considered 
without  reference  to  that  Introduced  by  the 
defendants,  fully  supports  the  verdict.  It  Is 
the  province  of  the  jury,  and  not  oura,  to 
pass  upon  the  credibility  of  the  witnesses, 
and  to  weigh  the  testimony.  The  verdict  is 
not  so  manifestly  contrary  to  the  evidence 
as  to  show  it  to  have  been  the  result  of 
either  passion  or  prejudice.  Hence  It  can- 
not be  set  aside,  and  the  judgment  must  be 
affirmed. 


GBISWOLD  V.  HUTCHINSON  et  al. 
(Supreme  Conrt  of  Nebraska.    April  7,  1886.) 

HaLFBACTIOB — LlABlLITIlS  OF  PBTStCIANS. 

The  law  does  not  exact  from  phyaiciana 
and  surgeons  th«  utmost  degree  of  care  or  the 
highest  attainable  skill  in  the  practice  of  their 
profession,  although  they,  hy  virtue  of  their  rela- 
tion towards  patients.  Impliedly  engage  that  they 
possess  ordinary  knowledge  and  skill,  and  that 
they  will.  In  the  course  of  their  employment,  ex- 
ercise such  proper  care  and  attention  as  may  tie 
reasonably  expected  from  members  of  their  pro- 
fession. Hewitt  V.  Eiscnbart,  55  N.  W.  252,  86 
Neb.  7»4. 
(Syllubuii  by  the  Court) 

Brror  to  district  court,  Madlaon  county; 
Allen,  Judge. 


Action  by  John  C.  Grlswold  against  Wll- 
Uam  F.  Hutchlnstm  and  D.  F.  Foots.  Judg- 
ment for  defendants.  Plaintiff  brings  error. 
Affirmed  as  to  Hutchinson,  and  reversed  as  to 
Footfc 

Campb^  &  Wallls,  H.  C.  Brome,  and  Clark 
Gapin,  for  plaintiff  In  bttot.  John  S.  Robin- 
son and  W.  B.  Beed,  for  defendants  in  error. 

POST,  C.  J.  On  the  trial  of  this  cause  In 
the  district  court  for  Madison  county,  judg- 
ment was  entered  in  favor  of  the  defendants 
therein  upon  a  verdict  rmdered  In  accordance 
with  the  pCTemptOTy  instruction  of  the  court, 
and  which  it  is  sought  to  reverse  by  means  of 
this  proceeding.  According  to  the  allegations 
of  the  petition  below,  the  plalntlfT  therein  em- 
ployed the  defendants,  who  are  practicing 
physicians  and  surgeons,  to  treat  his  (plain- 
tiff's) wife  for  an  aliment  pronounced  by  said 
defradants  to  be  an  ovarian  tnmor;  that,  act- 
ing upon  the  advice  of  the  defendants,  he  ac- 
companied hla  said  wife  from  his  home.  In 
Madison  county,  to  the  city  of  Omaha,  where, 
after  an  examination  of  her  person,  they  (de> 
fendants)  advised  an  operation  for  the  remov- 
al of  said  supposed  tumor;  that,  relying  up- 
on the  knowledige  and  skill  of  defendants,  and 
believing  that  they  had  made  a  careful  and 
proper  examination  of  the  person  of  his  wife, 
and  believing  such  operation  to  be  necessary 
In  order  to  save  her  life,  he  entered  Into  a 
contract  whereby  he  agreed  to  pay  therefor 
the  sum  of  $200;  that  the  defendants  there- 
upon proceeded.  In  th*  absence  of  the  plain- 
tiff, to  perform  said  operation,  by  making  an 
Incision  In  his  wife's  abdomen,  and  advising 
him  and  his  said  wife  that  such  operatim 
had  been  entirely  successful,  and  that  they 
had  removed  from  the  person  of  tbe  latter 
an  ovarian  tumor  of  large  size,  whereupon  he 
paid  to  the  defendants  the  sum  of  $200,  the 
agreed  price  for  their  services  In  that  behalf; 
that  he  paid  out  and  expended  In  caring  for 
his  wife.  In  consequence  of  said  operation, 
the  sum  of  $79;  and  that  his  own  time  thus 
necessarily  employed  Is  of  the  value  of  $40. 
He  alleges,  further,  that,  subsequent  to  the 
payment  of  the  defendants'  bill,  he  learned 
that  his  wife  was  not  suffering  from  an  ovari- 
an tumor,  and  that  the  defendants  had  not 
removed  frwn  her  person  a  tumor  of  any  kind, 
but  that  her  only  ailment  was  a  fibroid  tumor 
of  the  uterus,  which  fact  although  discovered 
by  the  defendants  upon  the  opening  of  her  ab- 
domen, was  by  them  fraudulently  concealed 
from  him  until  about  the  time  of  the  com- 
mencement of  this  action;  that.  If  the  exam- 
ination of  bis  wife's  person  had  been  conduct- 
ed nith  reasonable  care  and  skill,  the  nature 
and  extent  of  her  ailment  would  have  been 
disclosed;  but  that  such  examination  was 
carelessly,  negligently,  and  Improperly  made 
by  the  defendants;  and  that,  in  consequence 
of  such  wrongful  and  negligent  acts  of  de- 
fendants, his  wife  has  been  permanently  in- 
jured In  health,  to  tala  damaa^  iQ^-thQi^liobi^  of 
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her  BOTlce,  etc  The  defendants  answered 
sepant^;  Dr.  Hntchtnson  admtttlnK  that  he 
Is  a  practicing  pbTslcIan  and  surgeon  resid- 
ing In  Madison  connty;  that  Elizabeth  Grle- 
wold,  mentioned  in  the  petition.  Is  the  wife 
of  the  plaintiff;  and  denying  the  other  alle- 
gations thereof.  Dr.  Foote,  after  an  admls- 
sltm  in  substantiany  the  aame  language  as 
that  employed  by  his  co-defendant,  admits 
the  performance  of  an  operation  upon  the  per- 
son of  the  plaintiff's  wife,  and  the  receipt 
therefor  of  the  sum  ot  9200.  as  alleged,  but 
denies  the  diarge  of  negUgrace,  and  alleges 
that  said  opontlon  "w^s  skUfally  peilorm- 
<<d,  and  that  the  same  was  necessary  to  a 
correct  nnderatandlng  of  the  ailment  from 
which  the  said  Elizabeth  Grlswold  was  suffer- 
ing." The  plaintiff,  by  way  of  T^>ly,  denied 
the  allegations  of  new  matter  In  the  respec- 
tive  answers. 

One  inopositlon  clearly  established  by  the 
record  Is  that  the  defendants  w«e  mistaken 
respecting  the  cause  of  Mrs.  Griawold's  af- 
fliction, which,  according  to  their  diagnosis, 
was  an  ovarian  tumor,  but  which  was,  as  al- 
leged, during  the  operation  mentioned,  discor- 
ered  to  be  a  flbroid  tumor  of  the  uterus.  Ibe 
evidence  bearing  directly  upon  that  sutiject 
was  given  by  Dr.  Sprague,  who,  invlta- 
tkm  of  defendants,  witnessed  the  <q>eiation, 
and  who  testified,  in  substance,  that  no  tu- 
mor  was  removed  from  the  person  of  the  pa- 
tient; also,  by  Mrs.  Brown,  proprietress  of 
the  hoq;)ital  In  the  dty  of  Omaha  to  wUcb 
Mrs.  OriRW<^d  had  been  tebsn  for  tbe  pur* 
pose  of  the  operation,  who  teetifled  to  a  con- 
rensatlon  with  Dr.  Foots-  shortly  thereafter, 
In  which  the  latter  mnarked  that  the  only 
tumors  discovered  during  the  opoation  were 
Immovable  flbroid  tumors  of  the  uterus,  and 
in  which  ctmvOTsation  he  requested  the  wit- 
ness to  make  no  statemmt  concerning  the 
subject  to  Mrs.  Griswold's  Mends.  It  is 
ahowu  tliat  Dr.  Hutchlns<»  made  a  superfi- 
cial ezamlnatimi  when  fitst  consulted  upon 
the  subject,  which  satisfied  him  respecting  the 
cause  ct  the  illness  from  which  Mrs.  Grls- 
wold was  suffering,  and  that  the  only  other 
examination  was  made  by  Dr.  Foote  In  the 
presence  of  his  co-defendant,  the  day  preced- 
ing the  operation.  As  to  what  biansplred  at 
the  time  last  mmtioned,  the  plidntlfl  testified: 
"Dr.  Foote  made  the  examination.  He  first 
placed  her  (the  patient^  in  his  chair,  and  ex- 
posed the  abdomen,  and  with  his  hands  press- 
ed in  every  way,  pushing  and  wcorking  the 
abdomen  in  every  poasibie  way.  Then  lie 
took  one  hand,  and  tapped,  and  then  the  oth- 
er; then  one  side,  aul  then  the  otlier;  and 
then  fnnn  below.  That  is  all  the  external  ex- 
amination he  made.  Then,  aSta  that,  be  In- 
serted his  finger  in  the  vagina,  and  seemed 
to  be  feeling  of  the  u^bjus.  •  *  *  i  think 
the  first  remark  was  made  by  Dr.  Foote  to 
Dr.  Hutchinson.  He  said:  'Doctor,  it  is  Just 
as  you  said.*  My  wiEe  next  asked  the  ques- 
tion, 'What  is  it?'  He  said:  'It  is  an  orarlan 
tumw;  no  doubt  about  it'  **   The  examlna- 


tion  referred  to  the  witness  did  not  con- 
sume to  exceed  10  minutes,  and  was  made 
without  the  assistance  of  instruments  or  of  an 
anesthetic  at  any  kind. 

The  plaintiff  called  as  witnesses  several 
physicians  and  surgeons,  who  concur  in  the 
opinion  that  an  operation  should  not  be  at- 
tempted for  a  suspected  uterine  or  ovarian 
tumor  without  a  most  thorough  examination 
of  the  person  of  the  patient;  and  they  agree 
that  in  all  cases  of  doubt,  where  the  theory 
of  pregnancy  Is  excluded,  the  uterus  should 
be  Explored  by  means  of  a  sound,  In  order 
to  ascertain  the  depth  of  that  o^an.  One 
witness.  Dr.  Cnunmer,  testified  as  foUows: 
"Q.  Is  there  any  case,  except  In  which  the 
tumor  has  attained  such  a  size  where  the 
life  of  the  patient  demands  Its  immediate  re- 
moval, in  which  tt  can  be  said  that  the 
sounding  of  the  uterus  might  be  omitted 
from  the  diagnosis  of  the  case,  and  still  an 
attempt  be  made  to  perform  an  ojieratlon? 
A.  No;  I  think  there  wouM  be  nothing  to 
Justly  an  operation  in  the  case  except  some- 
thing that  would  threaten  the  life  of  the  pa- 
tient. A  complete  and  thorough  examina- 
tion of  the  case  where  an  abdominal  tumor 
is  suspected  would  be  by  several  methods: 
First,  by  palpitation,  which  simply  means 
the  use  of  the  handf  ow  the  abdomen;  a 
feeling  ct  the  parts  careful  mantpulatton 
of  the  hands  over  the  abdomen,  and  percus- 
sion or  tapping  of  the  parts  with  the  fingers 
externally,  or  with  some  instrument  to  get 
the  sounds  elicited  by  percusdon;  an  exam- 
ination of  the  parts  that  can  be  reached 
through  the  raglna;  by  measurement  of  the 
abdomen  as  to  the  breadth  and  lielghth  of 
the  mass;  an  examination  with  the  vaginaj 
speculum; '  and  In  many  other  cases,  and  la 
aU  cases  ctf  doubt,  where  pregnancy  Is  "ab- 
sent, the  use  of  the  itterlne  sound.  Q.  Are 
the  methods  of  examination  you  have  sug- 
gested necessary  and  IndlspensaUie  to  a  care- 
ful and  prcqMr  examinati<m  of  the  patient 
where  pregnancy  does  not  exist,  and  the 
presence  of  a  tumw  Is  suspected?  A.  Yea, 
sir;  of  course,  where  there  la  a  prospect  of 
an  operation,  it  alwi^s  demands  a  more 
careful  lamination.  If  posslUe,  than  a  man 
would  make  simply  for  the  purpose  of  trying 
to  tell  the  patient  In  a  general  way  what  the 
matter  is.  The  very  fact  that  a  man  Is  go- 
ing to  make  an  operatimi  Increases  his  re- 
sponsibility In  diagnosing  the  case,  and  he 
had  better  make  a  mistake  where  he  Is  not 
going  to  operate  than  where  he  Is."  Dr. 
Summers,  another  witness,  testified  that  the 
snrgeon  should  be  able,  by  means  of  con- 
joined manipulation— i.  e.  a  digital  explora- 
tion of  the  vagina  with  one  hand,  and  tlie 
manipulation  of  the  abdomen  with  the  other 
—to  determine,  "to  a  tolerable  certainty,** 
the  size  and  location  of  the  tumor,  and 
whether  It  is  liquid  or  solid;  that,  if  con- 
nected with  the  uterus,  it  Is  pretty  certain 
to  be  BoSlA,  and.  If  connected  with  the  ova- 
ries. It  Is  pretty  certain  to  be  a  cyst 
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ft  ia  not  pretended  that  there  was  in  tbte 
instance  any  auapldon  of  pr^nancy,  and  no 
objection  existed  on  that  ground  to  the  ex- 
ploration of  tbe  nteru  In  determlnhig  the 
location  and  (diaracter  of  the  tomerous 
rrowth.  Nor  can  It.  on  the  record  before  us, 
be  contended  that  thla  case  Is  within  the 
other  exeepOxm  mentioned  by  Dr.  Onunmer, 
Tlx.  where  the  condition  of  the  patient  Is  so 
critical  as  to  require  heroic  treatment,  and 
whm  an  operation  Is  Justifiable  as  a  last 
resort,  without  the  precautionary  sounding 
of  the  uterus.  The  tartlmony  of  the  medical 
witnesses  tends,  therefore,  directly  to  prove 
tbe  wrong  alleged,  viz.  negligence  m  lue  ex- 
amination of  tlie  idaln tiff's  wife,  and  tne 
consequent  unfortunate  result  thereof. 

We  agree  with  counsel  for  defendants  that 
physicians  and  sorgeons  are  not  requirea  to 
exerdae  the  utmost  degree  of  care  or  to  pos- 
sess the  highest  attalnatde  skill  In  their  pro- 
fession. Th^  do,  however,  by  virtue  of  the 
relation  assumed  by  them  towards  patients, 
Impliedly  engage  that  they  possess  oi^lnary 
skill,  and  that  they  will.  In  the  course  of 
their  emidoyment,  enrdse  sufb  necessary 
and  proper  care  and  attention  as  may  rea- 
sonably be  e3q>ected  from  members  at  their 
profession  xaAer  like  circumstances.  Barney 
V.  PInkham.  29  Neb.  350,  45  N.  W.  694;  Hew- 
itt V.  Blsenbart  86  Neb.  794,  55  N.  W.  252; 
Smothen  v.  Hanks,  34  Iowa,  286;  Branner 
T.  Stormont,  fi  Kan.  61;  Ely  v.  WUbur,  49  N. 
J.  Law.  685, 10  AU.  385.  441;  BmaU  v.  How- 
ard, 128  Mass.  131;  Ordr.  Med.  Jurisp.  42. 
The  rule  above  stated  Is  not  limited  In  Its 
application  to  physicians  and  surgeons,  but 
applies  with  equal  force  to  the  members  of 
all  professions.  Including  attorneys  and  coun- 
selors at  law,  who  assume  to  possess  tech- 
nical knowledge  or  skllL 

There  being  oompetent  proof  tq^n  the  vi- 
tal Issue  of  the  case,  and  tending  to  sustain 
the  cause  of  action  chained  against  one  of 
the  defendants,  a  question  was  presented  for 
submission  to  the  Jury,  and  the  direction  in 
favor  of  both  defendants  at  the  conclusion 
of  tbe  plalntlfT's  evidence  was  error,  calilng 
for  a  reversal  of  the  Judgment,  so  far,  at 
least,  as  It  applies  to  the  defendant  Dr. 
Foote.  It  remains  to  be  determined  wheth- 
er the  court  erred  in  directing  a  verdict  In 
favor  of  Dr.  Hutchinson.  Upon  that  ques- 
tion the  conclusion  reached  from  an  exam- 
ination of  the  record  is  tl^at  the  engagement 
and  responsibility  of  the  last-named  defend- 
ant terminated  with  the  employment  of  Dr. 
Foote.  When  first  consulted  upon  the  sub- 
ject, he  advised  the  plaintiff  to  consult  some 
physician  who  was  a  specialist  la  that  line, 
saying  that  he  did  not  consider  himself  quali- 
fied to  perform  the  required  oiwratlon.  To 
the  question,  "Did  Dr.  Hutchinson  say  who 
you  had  better  go  to?"  tbe  plaintiff  answer^ 
ed:  "I  don't  think  he  advised  any  one  very 
strong.  The  idea  was  to  get  the  best  doc- 
tor."' He  testified,  further,  that.  Just  before 
the  operation,  he  made  Inquiry  respecting 


I  Dr.  Poote's  charges,  to  which  the  latter  an- 
swered: "Tbe  ordinary  fee  for  such  an  op- 
eration Is  from  ¥300  to  $600,  but  Dr.  Hutch- 
inson tells  me  yon  are  a  poor  man,  and 
work  for  your  living.  I  have  concluded, 
therefore,  to  make  it  $200."  There  was  some 
talk  at  that  time  about  secnrlly  for  Dr. 
Poote's  bill,  the  plaintiff  not  being  provided 
with  ready  money;  but,  before  It  was  given. 
Dr.  Hutchinson  renewed  an  offer  previously 
made  to  advance  the  necessary  funds  on  the 
plaintiff's  personal  note,  which  offer  was  ac- 

•cepted;  and  the  moaey  thus  advanced  was 
a  few  days  later,  by  the  plaintiff,  remitted  to 
Dr.  Foote  at  Omaha.  Dr.  Hutchinson's  gen- 
erosity in  that  regard,  and  the  Interest 
shown  by  him  In  the  case,  finds  a  ready  ex- 
planation in  the  Intimate  personal  and 
church  relations  existing  between  himself 
and  the  plaintiff's  family.  His  attitude  to- 
wards the  cas^  after  surrendering  the  pa- 
tient to  the  care  and  treatment  of  Dr.  Poote 
was  that  of  a  friend  and  couns^or  mly,  and 
In  no  sense  that  of  a  physician  or  soigeon. 
The  direction  In  his  favor  was  accordingly 
right,  and  the  Judgment  as  to  him  will  bo 
affirmed.  Judgment  for  defendant  Hutchin- 
son affirmed.  Judgment  for  defendant  Foote 
reversed.   Judgment  accordingly. 


BEAVERS  V.  MISSOURI  FAO.  B.  CO. 
(Supreme  Court  of  Nebraska.    April  7,  1896.) 

ISSTBOCTIONB— OBJECTIOSS  TO  VbBDICT— APPKAl, 
— A9SIOKUENT8  Or  EhKOR. 

L  To  present  for  reriew  errors  alleged  to 
have  occurred  during  the  trial  of  a  cause,  the  as- 
signment should,  in  apt  words,  set  forth  some 
matter  for  which  a  motion  for  a  new  trial  ia  an- 
thorized  by  tlie  Code  of  Civil  Procedure. 

2.  Ad  assignment  of  error  that  "the  verdict 
is  contrary  to  tne  evidence,  and  is  so  exceedingly 
small  as  to  clearly  Eppe&r  to  luve  been  given  un- 
der tbe  influence  of  pasBion,  prejudice,  or  uodne 
means,"  does  not  rause  the  qaestion  of  error  in 
assessment  of  the  amount  of  recovery  by  the 
Jury  independently  w  aaide  tram  the  conddera- 
tioD  of  toe  influence  of  passion,  prejudice,  or 
nudue  means. 

3.  Neither  is  such  question  presented  by  the 
portion  of  the  assignment  quoted,  contained  In 
the  following  words:  "The  verdict  ia  contrary  to 
the  evidence."  Error  in  the  assessment  of  the 
amount  of  recovery,  whether  too  large  or  too 
small,  has  been  speciflally  stated  in  the  Code  as 
one  of  the  gronnds  of  a  motion  for  new  trial 
(Code,  f  314,  Bubd.  6),  from  which  It  is  clear 
that  it  was  not  Included  in  rither  of  the  other 
causes. 

4.  Beld,  that  a  consideration  of  all  the  evi- 
dence discloses  that  the  Jury  were  not  governed 
by  passion,  prejudice,  or  undue  means  in  the  as- 
sessment of  the  amount  of  recovery. 

6.  It  is  not  error  to  refuse  an  instruction  re- 
qnested  in  behalf  of  either  party  to  a  cause, 
where  the  subject-matter  of  the  InstructioD  U 
fully  stated  and  explained  in  the  charge  of  the 
court  to  the  jury. 

Q.  It  is  not  error,  calling  for  a  reversal  of  a 
Judgment,  to  give  an  fnatroction  which  could 
not,  and.  it  is  clear,  did  not,  prejudice  tlie  rights 
of  the  complaining  party. 
(Syllabus  by  the  Court.) 

Error  to  district  court.  Saline  county;  Haa- 
tlnm  JodgCb 
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Action  1^  PblUp  H.  BeaTors  against  the 
Missouri  Pacific  Railroad  Company.  There 
was  a  Jud^ent  for  plaintiff  In  a  less  amonnt 
than  that  demanded,  and  he  brings  error. 
Affirmed. 

Abbott  &  Abbott,  for  plaintiff  In  error.  F. 
I.  Fobs,  B.  P.  Waggener.  J.  W.  Orr,  and  Da- 
rld  Martin,  for  defendant  In  error. 

HARBISON,  J.  This  is  an  action  Instl- 
tnted  In  the  district  court  of  Saline  county  to 
recover,  damages  alleged  to  have  resulted  t& 
plaintiff's  residence  property,  some  lots  and 
his  dwelling,  Bltua.ted  In  the  city  of  Crete, 
from  the  lo<%tion  and  operation,  in  proximity 
thereto,  of  defendant's  railroad,  its  main 
line  and  a  switdi,  and  also  its  ronndhonse. 
In  the  city  named.  Issues  were  joined,  and 
a  trial  had  to  the  court  and  a  Jury.  A  ver- 
dict In  the  sum  of  flOO  was  returned  for 
plaintifT,  and,  after  motion  for  new  trial  in 
behalf  of  either  party  was  oremiled,  judg- 
ment was  rendered  on  the  verdict  The 
plaintiff  brings  the  case  to  this  court  tqr  er^ 
ror  proceedings. 

It  Is  claimed  that  the  amonnt  of  the  recov- 
ery Is  too  small;  that  the  testimony  shows 
damages  to  tbo  proi>erty  in  a  mucb  lai^r 
sum  than  was  allowed  by  the  Jury.  The 
only  assignment  In  the  motion  for  new  trial 
which  can  be  said  to  have  any  reference  to 
tills  point  is  as  follows:  "First  The  verdict 
is  contrary  to  the  evidence,  and  Is  so  ex- 
ceeding small  as  to  deariy  appear  to  have 
been  given  under  the  Influence  of  passion, 
prejudice,  or  undue  means."  This  does  not 
raise  the  question  of  an  error  In  the  aasesa- 
ment  of  the  amount  of  recoveiy  unaffected 
by  passion,  prejudice,  or  undue  means.  If 
this  was  soufl^t  to  be  done,  there  should  have 
becai  an  assignment  In  i^t  words  which 
would  have  set  forth  the  fifth  cause,  for 
which  It  is  stated  In  our  Code  of  Civil  Pro- 
cedure a  new  trial  will  'be  granted,  viz.: 
"Error  in  the  assesament  of  the  amount  of 
recovery,  whether  too  large  or  too  small, 
where  the  action  la  upon  a  contract  or  for 
the  luxury  or  detention  of  property."  Code, 
I  314,  Bubd.  S;  Barmby  t.  Wolfe,  44  Neb.  77. 
62  N.  W.  318.  Error  in  the  assessment  of 
the  amount  the  jury  is  not  raised  by  the 
portion  of  the  assignment  that  the  verdict  is 
contrary  to  the  evidence.  Error  in  the  as- 
sessment of  damages  must  be  assigned  in  the 
motion  for  a  new  trial;  and,  the  Code  hav- 
ing given  this  as  one  of  the  special  grounds 
for  a  motion  for  new  trial,  it  Is  clear  that  it 
was  not  Included  In  either  of  the  others. 
Coal  G&  V.  Holmes,  SO  Neb.  858,  55  N.  W. 
255. 

The  only  point  that  can  be  satd  to  be  pre- 
sented by  this  assignment  in  the  motion  for 
new  trial  is  tluit  the  verdict  Is  so  exceeding- 
ly small  as  to  clearly  appear  to  have  been 
given  under  the  Influence  of  passion,  preju- 
dice, or  undue  means.  It  Is  true  that  there 
was  evidence  which  would  have  warranted 


the  assesament  of  a  much  largor  sum  aa  the 
amount  of  recovery-  On  the  contrary,  there 
was  also  testimony  which  tended  to  show 
that  the  damages  were  even  less  than  the 
amount  of  the  verdict;  and,  whra  viewed  in 
connection  with  all  the  evidence  adduced  on 
the  subject  of  the  sum  of  damages,  it  Is  quite 
plain  that  the  Jury  could  not  have  been  in- 
fluenced by  either  passion,  prejudice,  or  un- 
due means  in  fixing  the  amonnt  of  the  re- 
covery. Thb  being  tme,  the  portion  of  the 
attadc  on  the  verdict  now  under  considera- 
tion must  be  overruled. 

The  plaintiff  complains  of  the  refusal  of  the 
court  to  give  the  third  Instruction  requested 
to  be  read  for  him,  wlilch  was  as  follows: 
"In  estimating  the  value  of  plalntifTs  prop- 
«ty,  you  should  not  be  governed  by  the  price 
that  it  would  bring  at  forced  sale,  or  the 
price  that  could  be  obtiUned  for  It  from  a 
speculator  who  ml^t  buy  It  for  the  puipoBe 
of  speculation;  but  you  should  consider  wliat 
It  is  worth  to  the  owner  for  the  purpose  tor 
which  be  uses  It  and  desires  to  use  it"  The 
court  charged  the  jury  on  the  subject  em- 
tffaeed  hi  the  instruction  offered  in  the  fol- 
lowing langoage:  "If  you  shall  find  for  the 
plaintiff  in  this  action,  you  Aould  assess  his 
damages  at  such  earn  as  yon  shall  find  from 
the  evidence  that  he  has  sustained  by  reason 
of  the  construction  and  ordinary  cveration  of 
the  deCendant's  raUioad  along  and  adjacent 
to  plalntifTs  property.  The  Items  to  be  con- 
sidered by  you  In  making  your  estimate 
damages  are  the  smoke,  soot  and  dndera 
which  envelope  or  are  tiirowu  upon  [daln- 
tUTs  property,  or  the  necessary  aniroaches 
thereto,  by  passing  engines,  also  the  noise 
and  Jar  of  buildings  caused  by  pauiiv  trains 
and  engines,  as  well  as  the  noise  caused 
by  ringing  of  bells,  sounding  of  whistles, 
of  engines  used  on  the  road,  and  also  the 
Inconvenience  of  Ingress  and  egress  to  the 
property,  If  any,  being  operated  in  an 
ordinary  and  proper  manner  proven.  Jn 
short  yoti  should  consider  every  dement  aris- 
ing out  of  the  proper  and  ordinary  cq>eration 
of  defendant's  road  that  tends  to  diminish 
the  value  of  plaintiffs  property,  so  Ibr  as 
the  same  Is  shown  by  the  evidence  in  this 
case."  (2)  In  estimating  tlte  plaintiff's  dam- 
ages in  this  case,  If  yon  should  find  from  the 
evidence  that  he  has  sustained  any,  by  rea- 
son of  the  constmctiim  and  operation  of  de- 
fendant's railroad,  as  alleged  in  the  petition, 
you  are  at  liberty  to  take  Into  consideration 
the  fair  market  value  of  plalntifTs  property 
as  It  was  before  the  road  was  buUt  and  In  op- 
oration,  and  Its  fair  market  value  after  the 
road  was  built  and  In  operation,  and  assess 
the  plaintiff's  damages  at  such  sum  as  shall 
equal  the  difference  between  t)ie  two  esti- 
mates, if  yon  shall  find  there  is  any  such  dif- 
ference; and.  In  ascertaining  the  fair  mar- 
ket value  of  the  pn^erty,  yon  are  not  to  de- 
termine that  by  what  it  would  br|ng  at 
forced  sale,  or  from  one  that  might  bny  it  <ot 
speculative  puriKwes,  but  what  a  reasonably 
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prudent  and  competent  man  would  paj  for 
It  provided  be  wanted  It  wheta  It  la,  and  as 
It  la,  and  for  his  own  use,  and  was  wUllng 
and  aUe  to  buy."  Wltlioat  commenting  iq>- 
on  the  rule  announced  in  the  Instmcttons 
asked  and  refused,  as  to  whether  owrect  or 
not.  It  Is  dear  that  the  true  doctrine  on  the 
sohJect  was  folly  and  thorongbly  stated  In 
the  charge  of  the  ooort  In  rdatlon  to  the 
questions  Involved,  and  conaeqnentlj  It  was 
not  error  to  refuse  to  give  the  Instruction  re- 
quested. 

The  court,  at  request  of  defendant,  gave  the 
following,  as  a  portion  of  its  charge:  "The 
mere  fset  that  plaintiff  and  his  famUy  may 
sometimes  be  annoyed  or  disturbed  1^  sound 
or  noise  occasioned  by  the  blowing  of  kwomo- 
tlve  whistles,  or  the  ringing  of  locomotive 
bells,  or  by  the  rattling  or  rumbling  of  pass- 
ing engines  and  cars,  does  not  make  oat  a 
case  In  his  favor  if  It  Is  an  annoyance  suf- 
fered 1^  plaintiff  In  commcm  with  all  others 
who  happen  to  reside  or  be  In  the  vlctnl^  of 
railroads."  It  appears  from  the  record  that 
the  trial  court  modified  the  Instruction  as 
originally  prepared  and  tendered,  but  In 
what  particular  the  record  does  not  disclose, 
but.  as  modified.  It  was  given.  The  plaintiff 
contends  that  the  instruction  was  erroneous 
and  misleading,  In  that  It  confined  considera- 
tion to  those  who  "may  happoi  to  reside  or 
be  In  the  vicinity  of  raUroada,"  Instead  of,  as 
it  should,  extending  It  to  Include  the  general 
public.  We  ncf>d  not  now  determine  wheth- 
er the  Instruction  la  open  to  the  objection 
urged  against  It  If  It  be  conceded,  for  the 
sake  of  argument,  that  It  Is  so,  Its  only  ap- 
plication could  be  to  the  question  of  whether 
the  plalntlfl  had  suffered  any  damages  or 
not,  and  this  question  the  jury  solved  tai  his 
favor.  The  Instruction  under  dlscnadon.  It 
Is  very  evident,  could  In  no  manner  affect 
the  jury  In  determining  from  the  evidence 
the  market  value  of  the  property  before  and 
after  the  InUldlng  and  cmnmencement  of  the 
t^ratlon  of  the  railway,  and  hence  could 
not  have  prejudiced  the  plaintiff.  It  follows 
that  the  Judgment  of  the  district  court  must 
be  affirmed.  Affirmed. 


DAVISON  T.  CRUSH. 
(Supreme  Coiirt  of  Nebraska.    April  7,  18©e.) 
Bastardt  Pbooekdisos  —  SrPFicrBNCT  o»  Kti- 

DBKOl— QCBSTIOS  OF  pACT— WlTSBSS— 
iHFEACHMB^fT — CBASTITT. 

1.  To  impeach  a  witnpss  by  BhowiDg  a  state* 
ment  at  Tariance  with  those  made  at  the  trial, 
it  is  necrsBary  to  call  attoiition  to  such  incon- 
sistent statement,  and  intiuire  whether  or  not 
It  was  made  by  the  witness  at  a  time  and  place 
indicated. 

2.  Evidence  of  the  unchastity  of  the  com- 
plainant in  a  bastardy  proccedinKt  oQtside  the 
period  of  gestation,  whether  in  the  nature  of 
proof  of  her  improper  conduct  or  of  her  general 
Kputation  for  cnastity.  is  irrelevaat  to  the  iaauea 
presented  for  trial. 

3.  The  probable  duration  of  the  period  of 
gestation  is  a  questkm  of  fact,  to  be  shown  by 


proper  eridence  in  each  particular  caae  wherein 
that  question  is  material. 

4.  In  bastardy  proceedings,  a  mere  prepon- 
derance of  the  evUenca  is  sufficient  to  atutain  a 
verdict  of  guilty. 
(Syllabus  by  the  Ootirt) 

Error  to  district  coart,  Douglas  county; 
Darts,  Judge. 

Information  on  the  prosecution  of  Lizzie 
B.  Cruse  against  Alfred  Davison  In  bastardy 
proceedings.  There  was  a  Judgment  of  con- 
viction, and  defendant  brings  error.  Af- 
firmed. 

Winter  &  Kauffman  and  A.  D.  McCand- 
less.  for  plaintiff  In  error.  John  H,  Gross- 
man and  J.  B.  Sbeean,  for  defendant  in  er- 
ror. 

RYAN,  a  On  Uay  5.  1B92,  plaintiff 
filed  and  caused  to  be  docketed  In  the  dis- 
trict court  of  Douglas  county  a  certain  trans- 
cript of  appeal  from  the  Justice  of  the 
peace.  By  her  Informatlw  on  oath,  which 
was  certified  In  said  transcript,  Liszle  B. 
Cruse,  an  unmarried  vroman,  on  April  2t, 
1882,  charged  that  she  was  then  pregnant 
with  a  bastard  cbUd.  of  which  Alfred  Davi- 
son was  the  father.  This  cause,  which  was 
thus  brought  to  the  district  court  aforesaid, 
was  therein  continued  till  December  2S. 
1682,  when  It  vras  called  tm  trial.  The  de- 
fendant In  the  dIsMct  court  was  found 
guilty  as  charged,  and  was  adjudged  the 
putative  father  of  the  complainant's  bastard 
child,  and  chained  with  Its  maintenance  In 
the  sum  of  f2,08S.  payaUe  In  monthly  In- 
stallments of  |12  each,  until  said  child 
Bhonld  attain  the  age  of  1&  years.  To  te- 
verae  these  findings,  and  the  Judgment  of 
the  district  court,  the  defendant  has  prose- 
cuted exTor  proceedings  to  this  court  Tlie 
questions  presoited  wUl  be  considered  in  the 
order  of  th^  occurrence  In  the  petition  in 

There  is  a  recitation  In  the  Jotunal  ratry, 
fa  date  December  23.  1882,  that  a  motion  of 
Davison  few  a  continuance  was  overruled, 
and  of  this  ruling  there  Is  now  a  great  deal 
of  complaint  In  the  brief  Submitted  on  his 
behalf.  It  Is  unfortunate  that  there  is  not 
In  the  record  a  copy  of  this  motion,  and  that 
the  affidavit  set  out  In  the  brief  of  plaintiff 
in  enor  is  to  be  found  nowhere  else  than 
therein.  It  is  equally  unfortunate  that  no 
copy  of  the  rules  of  the  district  court  of 
Douglas  connty  was  offered  In  evidence, 
tliat  we  might  ascertain  bow  far,  if  at  all. 
there  was  ground  for  complaint  as  to  the 
action  of  the  court  In  setting  the  case  for 
trial  at  the  time  and  on  the  particular  dock- 
et on  which  the  order  for  trial  was  entered. 
There  was.  In  the  record  In  the  district  court, 
a  copy  of  the  statemente  of  the  evidence  of 
Llz^  B.  Cruse  glv«i  before  the  Justice  of 
the  peace  In  respect  to  the  averments  con- 
telned  In  the  Information  sworn  to  by  her. 
This,  In  the  district  court,  was  not  offered 
In  evidence  by  either  partv.^ 
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The  first  error  la  the  petition  In  error,  al- 
leged to  have  occ  irred. during  the  progress 
of  the  trial,  was  the  refusal  of  the  court 
to  permit  cross-examination  of  the  com- 
plainant touching  her  cTldence  given  before 
the  Justice  of  the  peace.  She  was  at  the 
time  under  cross-examination  as  to  the  date 
when  she  first  Informed  Davison  that  she 
was  likely  to  become  a  mother,  when  coun- 
sel for  the  plaintiff  in  error  asked  her  if  she 
was  positive  it  was  on  the  23d  of  September, 
and  she  answered  she  was.  This  answer 
was  followed  by  the  question,  "Then,  why 
did  you  swear,  in  the  police  court,  that  It 
was  not  until  the  1st  of  October?"  To  this 
question  an  objection  was  properly  sustain- 
ed, for  several  reasons,  one  of  which  was 
that  there  was  in  evidence  nothing  about  a 
trial  in  police  court,  and  another  was  that 
the  question  in  no  way  tended  to  Show  that 
she  did  BO  testify  In  any  court 

The  next  complaint  Id  the  petition  In  er- 
ror is  that  the  conrt  refused  to  permit  the 
defendant  In  the  district  court  to  Introduce 
in  evidence  the  cross-examination  of  Harry 
J.  Hooper  contained  in  his  deposition.  As 
to  this  offer  plalnttfr  in  error  has  quoted  in 
his  brief  the  following  language  from  the 
record,  to  wit:  "The  deposition  of  Harry  J. 
Hooper  is  offered  In  evidence  The  portions 
marked  on  the  margin  are  excluded.  Excep- 
tion. The  cross-examination  Is  not  read  In 
evidence  by  the  defmdant,  and,  after  hand- 
ing the  deposition  to  coonsel  on  the  other 
side,  and  he  refusing  to  read  It,  defendant 
offers  to  read  that  portion  of  the  deposition 
which  the  conrt  refused  to  allow  the  defend- 
ant to  do,  the  part  being  in  cross-examina- 
tion." Upon  this  quoted  part  of  the  record, 
It  Is  urged  that  there  affirmatively  appear 
two  errors,— one,  as  to  the  portion  of  the 
direct  examination  excluded;  the  other,  as 
to  the  entire  cross-examination.  The  part 
of  the  direct  examination  excluded  was  de- 
voted to  the  reputation  of  Lizzie  B.  Cruse 
for  chastity,  during  almost  two  years,  when 
she  was,  for  the  most  part,  a  domestic  in 
the  hotel  of  the  witness  at  Pawnee  Oity, 
and  to  proof  of  improper  conduct  on  her 
part  This  period  ended  In  September,  1891. 
It  has  been  held  by  this  court  that  evidence 
of  unchaste  conduct  of  the  prosecutrix  not 
confined  to  the  probable  period  of  gestation 
Is  incompetent.  Masters  t.  Marsh,  19  Neb. 
458,  27  N.  W.  438.  There  was  none  of  the 
direct  examination  excluded  in  which  the 
misconduct  of  the  prosecutrix  was  fixed 
more  definitely  than  "June,  July,  or  Augtrst" 
The  only  proof  submitted  as  to  the  length 
of  the  period  of  gestation  was  by  the  testi- 
mony of  Dr.  Xlckles,  who  stated  that  it 
was  a1x>ut  280  days,  and  this  witness  also 
testified  that  the  child  of  Lizzie  B.  Cruse 
was  bom  on  June  8,  1892.  If  we  assume 
280  days  as  the  period  of  gestation.  It  could 
only  extend  back  to  the  1st  of  September, 
1891,  in  this  case.  Hence,  evidence  of  the 
nnchastlty  of  the  prosecutrix  anterior  to  this 


time,  whether  establishes^  by  reputation  or 
proof  of  specific  acts,  was  Irrelevant  Bo- 
cause  of  language  of  Cobb,  J.,  arguendo,  Ic 
Masters  v.  Marsh,  supra,  tbe  defendant  in 
error's  counsd  say.  In  their  brief:  "And 
the  period  of  gestation,  aa  fixed  by  law  of 
this  state,  was  limited  to  August  13  and 
September  30,  1891."  Lest  there  may  be 
misapprehension  on  this  point  we  most  em- 
phatically deny  this  soft  impeachment  Tbis 
is  not  a  question  of  law.  It  Is  a  question 
of  fact,  to  be  determined  upon  the  evidence 
submitted  In  each  particular  case;  and  in 
this  respect  it  Is  quite  analogous  to  the  ex- 
istence of  negligence  as  contributing  to  per- 
sonal injuries.  The  complaint  as  to  the  ex- 
clusion of  the  cross-examination  of  Mr. 
Hooper  is  in  effect  determined  by  what  has 
been  sold  as  to  the  Inadmissibility  of  tbe 
part  of  the  direct  evidence  by  which  was 
called  In  question  the  chastity  of  Lizzie  B. 
Cruse  previous  to  September  1,  1801;  for  the 
cross-examination  of  Hooper  was  on  this 
same  line. 

It  is  nrged  that.  In  admitting  In  evidence 
only  the  fourth  Interrogatory  and  answer 
thereto  of  the  deposition  of  W.  A.  Spees. 
there  was  error  prejndlclal  to  the  plaintiff 
in  error.  The  interrogatory  and  answer  re- 
ferred to,  which  were  read  to  the  Jnry, 
fixed  the  months  during  which  W.  A.  Arm- 
strong boarded  at  tbe  hotel  In  Wymore  In 
which  tbe  prosecutrix  was  a  domestic,  as 
being  the  months  of  Angust  and  Septem- 
ber, 1891;  and  this  was  the  only  matter  at 
all  relevant  In  this  'deposition.  The  testi- 
mony of  H.  W.  Crowe  was  with  referniM 
to  the  improper  conduct  of  Lizzie  B.  Cruse 
in  1888,  and  It  was  therefore  properly  ex- 
cluded, under  the  rule  already  stated  and 
applied. 

Plaintiff  in  error  requested  the  court  to 
give  instruction  No.  1,  and  the  refusal  to 
give  this  instruction  was,  In  the  motion  for 
a  new  trial,  assigned  as  error.  Jointly  with 
the  refusal  to  give  Instmctlou  No.  2,  asked 
by  the  same  party  to  this  litigation.  The 
aforesaid  Instruction  No.  1  was  in  the  fol- 
lowing language:  "You  are  Instructed  that 
the  evidence  of  the  plaintiff  shows  that  she 
was  not  a  resident  of  Douglas  county,  Ne- 
braska, at  the  time  this  suit  was  com- 
menced, and  your  verdict  must  therefore  be 
for  the  defendant."  There  was  uncontra- 
dicted evidence  that  the  complainant  was  and 
had  been  a  resident  of  Douglas  county 
since  April  1,  1892.  The  complaint  was  filed 
with  the  Justice  of  the  peace  April  21,  1892, 
and  whether  or  not,  at  that  time,  she  had  a 
legal  settlement  in  another  county,  was  Im- 
material. Clark  V.  Carey,  41  Neb.  780,  60 
N.  W.  78.  This  instruction  was  tberefbre 
properly  refused,  and  this  precludes  an  ex- 
amination  of  Instruction  No.  2  grouped  with 
it  by  the  motion  for  a  new  trial. 

There  was,  at  most,  conflicting  evidence, 
and  though  the  Jury  accepted  as  true  that  of 
the  complainant,  we  cannot,  on  that  acconat 
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Alone,  say  its  rerdlct  was  wl^ut  proper 
support  Robb  t.  Hewitt,  S9  Neb.  217,  58 
17.  W.  88;  Dnkehart  Coacbmaii.  36  Neb. 
-412.  M  N.  W.  680.  Tbe  Jodgment  of  the  dis- 
trict court  IB  affirmed. 


STOVER  T.  HOUGH  et  aL 
(Sapreme  Court  of  Nebraska.    April  7,  1896.) 
Vacation  or  Jl'dombnt  —  Grounds  —  Fhaotiob — 
Barhless  Error. 

1.  To  entitle  a  party,  nnder  the  proTisioiiB 
of  section  82  of  the  Code  of  GitU  Procedure,  to 
open  a  jud^meDt  rendered  against  him  upon  serv- 
ice  by  publication,  it  must  appear  that  he  had 
no  actual  notice  of  the  pendency  of  the  action  in 
time  to  appear  tfaernn  and  make  his  defense. 
Should  heiail  to  cstablteh  the  want  of  such  no> 
tice  by  a  preponderance  of  the  evidence,  the 
motion  to  open  tbe  judgment  muat  be  denied,  al- 
though all  other  requirements  of  said  section 
have  been  complied  with. 

2.  On  the  hearing  of  an  application  to  open 
a  judgment  under  said  section  82,  the  adverse 
party  may  present  counter  affidavits,  to  pstablisU 
that  the  applicant  bad  actual  notice  of  pendency 
-of  the  action  a  suffideot  time  before  judgment  to 
appear  in  court  and  make  his  defense. 

8.  A  Judgment  will  not  be  reversed  merely 
for  the  aamiasion  of  incompetent  or  irrelevant 
eridence  in  a  cause  tried  to  the  court  without  a 
jury. 

(SyllabuB  by  the  Court.) 

Error  to  district  court.  Dotiglnr  county; 
Seysor,  Judge. 

Action  by  Darld  M.  Hough  and  another 
■against  James  E.  Stover  and  another,  part- 
ners ait  James  E.  Stover  &  Co.,  in  which 
there  was  a  default  judgment  for  plaintiffs. 
Defendant  James  E.  Stover  moved  to  set  the 
-same  aside.  There  was  an  onler  denying 
tbe  motion,  and  he  brings  error.  Affirmed. 

Andrew  Bevlns,  for  plaintiff  in  error.  Wm. 
.B.  Healey  and  Henry  P.  Stoddart,  for  de- 
fendant In  error. 

NOBYAL,  J.  This  is  a  proceeding  in  error 
to  review  theaction  of  the  district  court  In  re- 
fusing to  open  a  judgment  rendered  therein 
against  James  B.  Storer,  upon  service  by 
potdlcaUon  alone.  On  the  4tb  day  of  Octo- 
ber, 1S88,  David  M.  Hough  and  Charles  P. 
Ford  Instituted  an  action  In  the  district  court 
•of  Douglas  (»unty  against  James  B.  Stover 
ADd  Anna  Stover,  oo-partners  as  James  B. 
Stover  &  Co.,  on  an  account  for  boots  and 
shoes  alleged  to  have  been  sold  and  dellv- 
■ered  by  idalntifCs  to  defendants.  An  order 
of  attachment  was  issned,  on  the  ground  of 
nonresldence  of  tbe  defendants,  and  certain 
real  estate  was  attached.  Service  of  som- 
mons  was  made  in  the  cause  by  publicaUra 
only,  and  tbe,  defendants  made  no  appear^ 
ance.  The  default  of  James  B.  Stover  was 
entered  by  the  court  on  May  2,  1889;  and. 
nine  days  later,  Judgment  was  rendered 
against  him,  and  in  favor  of  the  pUlntUEs, 
In  the  sum  of  f580.90,  and  it  was  farther  or^ 
dered  that  the  attached  property  be  sold. 
On  the  21st  day  of  June,  1802,  James  SL  Sto- 


ver filed  a  motion  In  said  cause  to  apea  said 
Judgment,  under  the  provisions  of  section  82 
of  the  Code  of  Civil  Procedure,  and  permit 
him  to  defend.  Tlie  motion  vras  accompanied 
by  an  answer  oonslBtlng  of  a  general  denial 
of  tbe  allegattons  of  tbe  i^intiffs'  petition, 
ahw  the  affidavit  of  Mr.  Stover  setting  fortb 
tbat  no  aervloe  of  summons  was  had  upon 
him  except  publication*  and  that  he  bad 
no  actual  notice  of  the  pendency  of  tbe  suit 
in  time  to  appear  and  defend  before  such 
Judgmrat  was  rendered  against  him.  Notice 
of  the  motion  was  doly  given  to  the  plain- 
tiffs. A  heaiiiv  was  had  upon  affidavits  and 
counter  affidavits  and  documentacy  evidence, 
and  the  motion  was  overruled  by  the  court, 
which  order  Is  before  us  for  review. 

By  section  82  of  the  Code  of  Civil  Pro- 
cednre,  a  party  against  whom  a  Judgment 
has  been  rendered  vtpon  service  by  publica- 
tion merely  is  entitied,  as  a  matter  of  right, 
to  have  the  Judgment  opened,  and  be  let  In 
to  defend,  upon  complying  with  the  provi- 
sloBs  ot  mXA  section.  The  application  must 
be  made  within  five  years  after  the  entry  of 
the  Judgment,  and  it  must  be  made  to  appear 
that  the  defendant  had  no  actual  notice  of 
tbe  pendency  of  the  action  in  time  to  appear 
In  court  and  make  his  defense.  The  appli- 
cation in  this  case  to  <^en  the  Judgment  was 
timely  made.  The  controverted  qnesUon  Is 
whether  Stover  had  actual  notice  of  the 
pendente  of  the  salt  Mr.  Stovtf,  In  his  af- 
fidavit, stotes  positively  that  he  bad  no  soch 
notice.  Upon  the  bearing  of  the  motion, 
there  were  read  the  affidavits  of  WUllam  H. 
Duffleld  and  B.  O.  McOllten.  Th9  tormer  de- 
posed, in  effect,  tbat  ifflor  to  the  m<mtfa  of 
October,  1888,  affiant  received  a  conveyance 
from  the  defendant  Stover  for  certain  real 
estate,  described  In  the  affidavit  by  metes 
and  bounds,  being  the  same  premises  which 
were  attached  in  this  action;  that  In  said 
mcmth  of  October,  or  during  November  of  the 
same  year,  vhich  was  after  the  pabUcatlon 
of  the  summons,  and  more  than  five  months 
prior  to  the  date  of  the  Judgment,  affiant  had 
a  conversation  with  defendant  In  the  <dty  of 
Ohlcag(^  during  which  "Stover  stated  to  and 
Informed  the  affiant  that  the  real  estate 
above  referred  to  bad  been  attached  In  a  suit 
brought  against  blm  by  Hough  and  Ford, 
and  that  the  amount  of  the  dalm  of  said  firm 
against  him  for  which  such  salt  was  brought 
was  about  fSOO";  and,  farther,  that  such 
attachment  proceedings  had  been  commen- 
ced but  a  short  time  prior  to  the  date  of  said 
conversation.  B.  Q.  McGUten  deposed,  sub- 
stantially, that  be  is  one  of  tbe  attorneys 
herein;  that  In  the  month  of  April,  1888. 
about  a  we^  before  tbe  end  of  said  month, 
he  met  Stover  In  the  latter'a  place  of  busi- 
ness, located  on  Thirteenth  street,  between 
Harney  and  Howard  streets,  In  the  city  of 
Omaha,  and  at  that  time  and  place  deponent 
informed  Stover  of  the  pendency  of  this  ac- 
tion against  him,  to  which  tbe  defendant  re- 
plied that  he  was  aware  of  tbe  fact,  but 
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tbat  plalnlilC  would  never  be  able  to  collect 
a  dollar,  for  tbe  reason  tbat  he  (Storer)  had 
nothing,  and  that  the  proi>er^  s^sed  under 
the  writ  of  attachment  did'  not  belong  to 
him,  but  to  his  fiftther-tai-law;  furthermore^ 
that  the  defendant.  In  the  same  oonTersa- 
tlon,  admitted  the  validity  of  the  account  up- 
on which  suit  was  brought,  and  that  be  wbb 
indlvldnally  liable  fbr  Uie  payment  there(tf.  j 
James  B.  Storer  testified.  In  rebuttal,  that 
he  Is  not  acquainted  with  tbe  said  B.  O.  Mc-  i 
GUten,  and  never  couTersed  with  him  upon  | 
any  subject,  and  that  defendant  did  not  I 
commence  baslness  at  the  place  In  which  Mc- 
<311ten  stated  the  oonTersatlon  occurred,  nor 
In  tbat  Tldnlty,  untn  December  26,  1881. 
The  defendant,  In  one  particular  (namely,  as 
to  the  time  he  commenced  business  on  South 
Thirteenth  street,  Is  Omaha),  Is  oorrobora^ 
ed  by  the  testiniony  of  two  or  more  wit- 
nesses. The  def^idant,  boweTor,  foiled  to 
deny  having  the  conversation  testified  to  by 
Mr.  Duffleld  which  occurred  in  Chicago  prtor 
to  tbe  rendition  of  the  judgment  In  question. 
While  tbe  evldrace  adduced  on  the  hearing 
in  tbe  district  court  was  .  conflicting,  It  was 
snffldent  to  Justltr  tbe  finding  tbat  the  de- 
fendant had  actual  notice  of  the  pendency  of 
the  suit  in  ample  time  to  have  made  a  de- 
fense had  he  desired  to  do  so.  Having  had 
such  notice,  the  motion  to  open  the  judgment 
vma  properly  denied.  Merrlam  v.  Gordon,  20 
Neb.  406. 

It  Is  dalmed  that  the  court  erred  In  ad- 
mitting in  evidence  the  aiBdavits  of  Doflleld, 
HcGUten,  and  Healey.  The  section  of  the 
statute  above  referred  to  expressly  provides 
that  the  adverse  party,  on  the  hearing  of  an 
application  to  open  a  judgmmt,  may  inesent 
counter  aiBdavits  for  the  purpose  of  showing 
tiiat  the  doEendant  had  notice  of  the  pend- 
ency of  the  suit  In  time  to  appear  in  court 
and  make  his  defense.  The  affidavits  ob- 
jected to  tended  to  prove  that  the  defendant 
had  actual  notice  of  the  pendency  of  the  ac- 
tion; hence  the  court  did  not  err  In  admit- 
ting  them. 

It  is  urged  that  there  was  error  in  admit- 
ting the  transcript  of  tbe  evidence  of  James 
E.  Storer  and  Andrew  Bivins,  given  in  an- 
other action.  A  snfiBident  answer  to  the 
contention  is  that  tbe  hearing  was  to  the 
court  without  a  jury;  therefore,  the  admta- 
slon  of  incompetent  or  Irrelevant  evidence  Is 
not  reversible  error.  Enyesrt  v.  Davis,  17 
Neb.  228.  22  N.  W.  449;  Klchardson  v.  Doty, 
2S  Neb.  424,  41  X.  W.  282;  Ward  v.  Farlln, 
80  Xeb.  876.  46  N.  W.  629.  Bxclodlng  tbe 
evidence  which  Is  made  the  basis  of  this  as- 
signment, there  yet  remained  sufllelent  com- 
petent evidence  to  sustain  the  order  of  the 
court 

It  Is  stated  In  the  brief  that,  more  than  six 
months  after  the  suit  was  brought,  the  plain- 
tiff voluntarily  dismissed  It  as  to  all  the  de- 
fendanto  except  James  E.  Stover,  and  the 
judgment  sought  to  be  opened  was  not  ren- 
dered in  the  original  action,  but  Is  a  judg- 


ment against  James  B.  Stover  personally. 
The  record  fsUs  to  disclose  a  voluntary  dis- 
missal as  to  any  defendant  It  is  true,  judg- 
ment was  entered  against  James  E.  Storer 
alone;  yet  if  there  was  any  error  In  render- 
ing a  judgment  against  one  of  the  partners, 
conceding  the  action  was  against  tbe  firm, 
and  not  the  Individual  members  thereof,  it 
cannot  be  reviewed  In  this  proceeding,  since 
such  judgment  was  pronounced  more  than 
one  year  before  the  cause  was  brought  to 
this  court    Code  Civ.  Proc.  1 692. 

We  discover  no  reversible  error  In  the  rec- 
OTd,  and  the  order  Is  affirmed. 


BARNHOUSE  et  a1.  r.  YILLAGE  OP 
ADAMS. 

(Supreme  Court  of  Nebraaka.    April  7.  1806u) 
Kevibw  on  Appbai^Final  Juoomknt. 
To  entitle  a  party  to  R  review  by  this 
court  of  the  rulings  of  the  district  court,  there 
must  have  been  a  final  judgmeDt  rendered  on  the 
merits  of  the  cause  in  toe  trial  court 
(Sjllabtu  by  the  Court) 

Error  to  district  court.  Gage  county;  Bush, 
Judge. 

Action  William  B.  Bamhouse  and  others 
against  the  village  of  Adama.  Judgment  for 
defendant  and  plaintiffs  tning  error.  Dis- 
missed. 

J,  C.  Johnston  and  C.  E.  Bush,  for  plain- 
tiffs In  error.  Geo.  A.  Murphy,  for  defendant 
in  error. 

HARRISON.  J.  This  action  or  proceeding 
was  commenced  In  the  district  court  ot  Gage 
county,  the  object  or  purpose  being  to  hare 
disconnected  from  the  Tillage  of  Adams,  in 
such  county,  certain  pieces  or  tracta  of  land 
or  territory  described  in  the  petition.  The 
d^rlptlons  of  the  tracts  of  Umd  and  aver- 
mente  as  to  their  ownership  as  stated  In  the 
petition,  to  the  extent  we  need  notice  them, 
were  as  follows:  *^heBe  aroUcants  further 
arer  that  said  Mrs.  S.  DIsher  owns  the  north 
half  of  the  northeast  quarts  cHT  said  section 
27,  and  also  tbe  northeast  quarter  of  tbe  north- 
west quarter  of  said  section  27;  tbat  said 
Benjamin  Hamley  owns  the  northwest  quar- 
ter of  the  northwest  quarter  of  said  section 
27,  and 'blocks  3  and  7  and  the  east  half  of 
block  2  of  Hamley's  division,  which  Is  a 
part  of  the  south  half  of  the  northwest  quar- 
ter of  said  section  27;  that  said  Jacob  Hllde- 
brand  owns  the  southwest  quarter  of  said 
section  27;  that  said  T.  J.  Iden  owns  tbe 
south  half  of  the  southeast  quarter  of  said 
section  27;  that  said  Mrs.  Bryscm  owns  the 
west  20  acres  of  the  south  half  of  tbe  south- 
west quarter  of  ssld  section  26;  and  that 
said  Naomi  and  T.  D.  Moseby  own  the  west 
20  acres  of  the  north  half  of  tbe  southwest 
quarter  of  said  section  26;  also,  the  west  20 
acres  of  the  south  half  of  the  northwest  quar- 
ter of  said  section  26.  These  applicants  fur- 
ther ever  tbat  said  W.  B.  Bamhouse  owns 
a  part  of  the  south  half  of  the  nortlrweBt 
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qnarter  ot  aaid  section  27,  wblcb  Is  describ- 
ed as  follows:  Oommencliig  at  tbe  center  of 
ttie  soutb  line  at  the  aoatb  halt  of  the  nOTth- 
west  quarter  ot  Beetkn  27,  In  towiublp  6, 
range  8  east,  numlng  thence  east  el^teen 
rods,  thence  north  30  rods,  thence  west  18 
rods,  and  thence  aonth  86  rods;  also  com- 
mencing  at  same  point,  and  rimning  thence 
north  S6  rods,  thence  west  6  rods,  thence 
south  86  rods,  and  thence  east  6  rods,  to 
place  of  b^innii^,  which  Is  also  upon  tbe 
border  and  within  tbe  corirarate  limits  of 
said  Tillage  of  Adaxna,  and  said  Barnhonse 
Is  tbe  sole  occupant  thereof." 

An  answa-  was  ffled  for  tbe  village,  to 
which  there  was  a  reply,  and  of  the  Issnes 
Joined  there  was  a  trial  to  the  court,  with 
the  following  result,  according  to  the  record 
presented  in  this  court:  **And  now,  mi  this 
8rd  day  of  March.  A  D.  1883.  It  being  tbe 
twenty-tiilrd  day  of  the  term,  this  cause 
coming  on  to  be  beard,  and  all  parties  b^ng 
present  In  open  court,  and  after  the  Intro- 
duction of  tbe  erldence  and  arguments  of 
counsel,  tbe  court,  being  fully  adTlsed  In  the 
premises,  finds  that  plaintiff  Elizabeth  Bry- 
aon  is  the  owner  of  the  west  twenty  acres 
of  the  south  half  of  the  southwest  quarter 
of  section  twenty-six,  mentioned  in  tbe  pe- 
tition, and  finds  generally  in  faror  of  the 
said  Bryson.  The  court  further  finds  for 
plaintiff  Boijamin  Hamley,  and  that  he  is 
the  owner  of  the  ncnthwest  quarter  of  the 
ncwthwest  quarter  of  section  twentyHwren, 
mentioned  In  the  petition.  The  cfturt  finds 
gen«ally  In  tavor  of  tbe  plaintiff  Jacob  HU- 
debrand,  and  that  he  is  the  owner  of  tbe 
west  half  of  the  southwest  quarter  of  sec- 
ti<m  twen^-seren,  and  all  of  tbe  southeast 
quarter  of  the  southwest  qnartCT  of  said  sec- 
tion 27,  except  a  strip  recently  sold  off  of 
the  north  side  thereof.  The  court  further 
finds  for  the  plaintiff  Thomas  J.  Iden,  and 
that  be  Is  tbe  owner  of  the  soutb  half  of  the 
southeast  quarter  of  said  section  twenty- 
seven.  The  court  further  flnd^  that  all  of  the 
lands  above  mentioned  are  on  the  border  of 
the  village  of  Adams;  and  that  all  of  the 
said  lands  are  used  for  farming  purposes; 
and  that  it  Is  an  injury  thereto,  and  to  the 
owners  thereof,  to  have  said  lands  retained 
within  the  corporate  limits  of  said  village  of 
Adams,  Nebraska;  and  that  said  lands  were 
wrongfully  taken  Into  said  corporate  limits 
of  said  village  of  Adams,  Nebraska.  The 
court  further  finds,  as  to  the  balance  and  reel- 
due  of  the  lands  and  real  estate  mentioned 
and  described  In  said  petition,  for  tbe  defend- 
ant, to  which  latter  finding  plaintiffs,  each 
of  them,  except  Whereupon,  said  plain- 
tiffs generally,  and  plaintiffs  Dlsher,  Nacmil 
Moseby,  and  Hildebtand  each  for  himself 
and  herself,  having  filed  motiMis  for  new 
trial.  It  Is  ordered,  considered,  and  adjudged 
by  the  court  that  said  motions,  and  each  of 
them,  be,  and  tbe  same  are  hereby,  overruled, 
to  which  ruling  said  plaintiffs  generally,  and 
each  of  the  above-named  plaintiffs  separate- 


ly, except  Whereupon  tt  la  ccusldered.  ad- 
Judged,  and  decreed  that  the  west  20  acres 
of  the  south  half  of  the  southwest  quarter 
of  said  section  twenty-six,  in  township  six 
north,  of  range  eight,  and  the  northwest 
quarter  of  tbe  northwest  qnarter  <rf  section 
twenty-seven,  in  township  stc  north,  of  range- 
eight,  and  the  west  half  of  the  southwest 
quarter  of  said  section  twenty-sevra,  and  all 
that  part  of  tbe  sontheaat  quarter  of  the 
southwest  quarter  of  said  section  twenty- 
seven  not  heretofore  sold  by  Jacob  Hllde- 
brand,  and  all  of  tbe  south  half  of  tbe  south- 
east quarter  of  said  section  twenty-seven, 
be,  and  the  same  are  hereby,  disconnected 
from  and  taken  out  of  tbe  corporate  limits  of 
said  village  of  Adams,  and  that  tbe  same 
from  hencefoith  cease  to  be  atnrt  of  the  cor- 
porate limits  of  said  village.  And  now,  on 
this  15th  day  of  March,  1893,  it  being  the 
thirty-first  day  of  the  term,  this  cause  com- 
ing on  to  be  heard  further,  snd  each  party  is 
ordered  to  pay  his  own  costs."  Separate  rao- 
tlona  for  a  new  trial  were  filed  on  behalf 
of  Jacob  Hildebrand,  Sarah  'Dlsher,  aiul  Mrs. 
T.  D.  Moeel^,  and  a  Jobit  tme  filed  for  all  the 
plaintiffs,  the  Journal  entry  In  regard  to  tbe 
dlsposltiwt  made  by  them  being  as  follows: 
"And  now,  on  this  17th  day  of  March,  1888. 
it  being  the  thirty-seomd  day  of  the  torn, 
this  cause  coming  on  to  be  heard  upon  the 
motions  for  a  new  trial,  and  the  court  being 
duly  advised  in  the  preudses.  overrules  all 
of  said  motlMia,  to  which  ruUng  of  tbe  court 
the  plaintiffs  except  Plaintiffs  pray  an  ap- 
peal, which  is  allowed  by  the  court  and 
forty  days  glT«i  to  prepare  bill  of  excep- 
tions." 

The  comidalnt  la  the  petition  in  error  is  in 
the  following  terms:  'TThe  ai^Millants  com- 
plain of  the  said  defraidant  for  that  on  the  1st 
day  of  March,  A.  D.  1883,  the  appellee  recover- 
ed a  Jm^mcnt  against  app^nts  herein  In  tiie 
district  court  of  Oage  county,  Nebraska,  dis- 
missing app^Iants'  cause  of  action  in  a  case 
wherein  William  B.  Bsmhouse  et  al.  were 
plaintiffs,  and  the  village  ot  Adams  was  de- 
fendant A  transcript  of  the  proceedings 
containing  said  final  Judgment  Is  filed  here- 
with." 

By  referring  back  to  the  Journal  entry  of 
tbe  decree  which  was  rendered,  it  wID  be 
ascertained  that  there  was  no  such  Judgment 
as  is  aUeged  to  be  errcmeeus.  There  Is  a 
final  decree  as  to  the  right  of  some  parties  to 
the  action  by  wtdch  the  territory  belonging 
to  them  was  disconnected  from  the  village; 
but  as  to  the  rights  of  the  parties  who  re- 
moved the  case  to  this  court  while  there 
was  a  general  finding  adverse  to  them,  there 
Is  no  final  disposition  of  them,  nor  is  the 
action  as  to  them  dismissed.  Being  no  final 
Judgment  there  Is  nothing  which  this  court 
can  affirm  or  reverse.  The  judgment  for 
costs  is  not  one  from  wblcb  appeal  or  error 
will  lie.  It  follows  that  the  petition  In  er- 
ror must  be  dismissed,  and  such  order  is 
hereby  made.  DlBmlssed.      .  . 
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FITZGEBAIiD  t.  McGLAT  et  al. 
^Qprone  Conrt  of  Nebraska.   April  7,  1886.) 

OOKTRAOTOR'S  BOND-^LlABlLITT  OF.  SUBETIES. 

1.  P,  and  S.  entered  into  a  contract  with 
the  state  to  erect  for  it  a  boilding  at  a  stipulat- 
«d  sam.  The  contract  required,  inter  alia,  that 
the  contractor  should  pay  tor  all  labor  performed 
or  materials  furnished,  and  a  bond  for  the  faith- 
ful performance  of  the  contract  was  giyen.  Held, 
that  the  sureties  on  such  bond  arc  liable  to  a 
subcontractor  for  materials  furnished  by  him  and 
used  in  the  constroctioa  of  the  bnitding. 

2.  Ilrid,  that  the  pethlon  states  a  cause  of 
■actioD. 

(SyllaboB  by  the  ConrL) 

Error  to  dlstriet  court,  Lancaster  county; 
Hall,  Judge. 

AcUon  by  John  Fitzgerald  against  J.  H. 
McGIay  and  P.  H.  Cooper.  Judgment  for 
defendants,  and  plaintiff  appeals.  Reversed. 

A.  G.  Greenlee,  for  plalntlfl  in  error.  Saml. 
J.  Tattle,  for  defendants  In  error. 

NORVAL,  J.  Thomas  Price  and  J.  Th. 
Shoemaker,  on  the  4th  day  of  March,  1888, 
entered  Into  a  written  contract  with  the  state 
of  Nebraska,  through  the  board  ot  public 
lands  and  buildings,  whereby  they  agreed 
to  furnish  all  the  labor  and  materials  nec- 
essary for  the  construction  of  a  brick  build- 
ing for  an  engine  bouse  on  the  grounds  at 
the  hospital  for  the  insane  at  Lincoln,  at  the 
stipulated  sum  of  f 11,000.  One-half  thereof 
was  to  be  paid  when  the  roof  was  on,  and 
the  remainder  when  the  bnildlng  was  fuHy 
completed.  The  contract  contelned  this  pro- 
vision: "And  It  is  further  agreed  that  the 
first  party  [Price  and  Shoemaker]  will  pay 
off  in  full  ail  laborers  and  material  men  for 
labor  performed  or  material  furnished,  bo 
that  each  and  every  person  connected  with 
this  contract  may  receive  his  Just  dues."  At 
Che  time  this  contract  was  made,  a  bond.  In 
the  sum  of  (11,000,  for  the  faithful  perform- 
ance of  the  contract,  was  executed  to  the 
state  by  Price  and  Shoemaker  as  principals, 
and  J.  H.  McClay  and  P.  H.  Cooper  as  sure- 
ties, which  was  accepted  and  approved  by 
the  state.  The  bond  contained  the  same 
conditions  as  those  considered  in  Sample  v. 
Hale,  34  Neb.  220,  51  N.  W.  837,  and  Hick- 
man T.  Layne,  47  Neb.  — ,  60  N.  W.  29a 
This  action  was  brought  by  John  Fitzgerald 
against  the  principals  and  sureties  upon  the 
bond  of  indemnity  already  mentioned  to  re- 
cover for  materials  furnished  the  contractors. 
Price  and  Shoemaker,  and  used  by  them 
in  the  construction  of  said  building.  The 
sureties  interxwsed  a  general  demurrer  to  the 
petition,  which  was  sustained,  and  as  to 
them  the  conrt  dismissed  the  action.  To  re- 
verse the  judgment,  the  irtaintlfl  prosecutes 
error. 

The  petition  alleges  the  execution  and  de- 
livery of  such  ctmtract  and  bond,  and  copies 
thereof  are  made  parts  of  the  pleading.  It  is 
also  averred  tluit,  in  pursuance  of  said  con- 
tract. Price  and  Shoem^er  purchased  of 


pkilntlff,  for  use  In  said  building,  200,000 
bricks,  at  the  agreed  i^ce  of  $10  per  thou- 
sand; that  said  bricks  were  sold,  fnxnlsbed. 
SDd  delivered  by  plaintiff,  and  the  same  were 
used  in  said  building;  that  no  part  of  the 
purchase  money  has  been  paid,  except  the 
sum  of  $1,400,  and  that  there  Is  due  the  sum 
of  $600,  with  interest  at  7  per  cent,  rrom 
April  11,  1880;  that  by  reason  of  the  fail- 
ure of  said  Price  and  Shoemaker  to  pay  said 
balance,  according  to  the  requirements  and 
stipulations  of  said  contract,  the  conditions 
of  said  bond  have  been  broken,  and  the  de- 
fendant sureties  have  become  Uable  to  the 
plaintiff  for  the  full  amount  so  due  for  said 
bricks.  The  demurrer  was  doubtleaa  sus- 
tained upon  the  ground  that  the  bond  was 
given  alone  to  protect  the  state,  and  that 
third  parties  coiild  not  avail  themselves  of 
the  stipulations.  But,  since  the  decision  wrs 
rendered,  this  court  has  frequently  held,  in 
suits  brought  on  bonds  given  tor  the  faithful 
performance  of  a  building  contract  similar  to 
the  one  before  us,  that  a  person  furnishing 
labor  or  materials  tor  the  principal  In  such 
t>ond  may  maltitain  an  action  upon  the  bond 
to  recover  the  price  of  such  labor  or  mate- 
rials. Sample  v.  Hale,  34  Neb.  220,  51  N. 
W.  837;  Hablg  v,  Layne.  38  Neb.  743,  57 
N.  W.  639;  DoU  V.  Crume,  41  Neb.  655.  59 
N.  W.  806;  Heating  Co.  v.  MeClay,  43  Neb. 
649,  62  N.  W.  50;  Kauffman  v.  Cooper,  46 
Neb.  044,  65  N.  W.  796;  Lyman  v.  aty  of 
Lincohi,  38  Neb.  794.  57  N.  W.  531.  The  peti- 
tion shows  a  breach  of  the  CMidltlons  of  the 
iKind,  and,  tested  by  the  rule  laid  down  In  the 
foregoing  authorities,  It  states  a  cause  of  ac- 
tion against  the  sureties.  The  Judgment  will 
t>e  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings.   Reversed  and  remanded. 


POST  V.  OLMSTED. 
(Supreme  Court  of  Nebraska.    April  7,  1886.) 

Action  woa  Xsjuubs- SDrFicisaor  or  EnAaaai 

—  Vbroiut. 

1.  Evidence  iu  an  action  by  an  administra- 
tor for  injuriea  causing  the  death  of  bis  decedent 
examined,  and  held  suffidoit  to  sustain  the  ver- 
dict. 

2.  A  verdict  of  $2,400  hi  such  a  case  Mi 
not  so  dearly  excesBive  as  to  warrant  a  re- 
versal, where  the  deceased  was  a  boy  17  years 
old,  a  competent  CMupositor,  able  to  earn  $4  a 
day,  and  ma  next  of  kin  bis  father,  46  years  old, 
a  poor  man,  with  four  youneer  children,  al- 
though there  was  no  evidence  that  the  son  bad 
as  yet  supplied  liis  father  with  any  considerable 
amouDta  of  money. 

3.  Other  questions  raised,  not  bring  sup- 
ported by  any  sufficient  assignments  In  ue  mo- 
tion for  a  new  trial  or  petition  in  error,  not  con- 
sidered. 

(Syliabna  by  the  Conrt) 

Error  to  district  court,  Douglas  county; 
Scott,  Judge. 

Action  by  Robert  H.  Olmsted,  administra- 
tor of  William  Allen  Daniel,  deceased, 
against  Bemliard  H.  Post  *  There  was  a 
Judgment  Cor  plalntUf,  and  d^endant  brings 
error.  Affirmed. 
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M.  y.  Gaiinon,  MarUii  Langdon,  W.  J. 
Glair,  and  Cowin  &  McHugh,  for  plaintiff  In 
error.  McOo7  &  Olmsted,  for  defendant  In 
error. 

IRVINE,  C.  This  wae  an  action  by  Olm- 
sted, as  administrator  of  William  Alien 
Daniel,  deceased,  to  recover  from  Poet  for 
injuries  canslng  the  death  of  plaintiff's  de- 
cedent, alleged  to  t>e  due  to  the  negligence 
of  the  defendant  There  were  a  verdict  and 
Judgment  In  the  district  court  for  the  plain- 
tiff for  ¥2,400,  which  the  defendant  seeks  to 
reverse.-  We  designate  the  parties  as  they 
appeared  In  the  district  conrt  The  defend- 
ant, in  a  very  elatwrate  brief,  urges  a  num- 
ber of  technical  objections  to  the  record, 
which  he  claims  preclude  us  from  an  ex- 
amination of  any  of  the  errors  assigned. 
The  points  so  raised  are  so  numerous  that 
we  pass  them  over  without  a  detailed  con- 
sideration, Inasmuch  as  a  consideration  of 
the  case  on  Its  merits,  so  far  as  Is  permitted 
by  already  well-settled  rules  of  practice,  re- 
quires an  affirmance  of  the  Judgment 

Ccnai^int  is  made  of  certain  rulings  of 
the  trial  court  on  the  admission  of  evidence. 
These  we  cannot  consider,  as  there  Is  no  as- 
Bignment  in  the  petition  In  error  pxewnting 
such  questions. 

Complaint  Is  also  made  of  certain  Instruc- 
tions given  by  the  court  In  the  motion  for 
a  new  trial,  and  also  in  the  petition  in  error, 
the  only  assignment  with  reference  to  these 
instructions  is  that  **the  court  erred  in  giv- 
ing Instructions  1.  2,  3,  4,  6,  6,  7.  8,  9,  10, 
and  11,  which  was  duly  excepted  to  at  the 
time  by  the  def«idant"  Under  a  well-es- 
tablished rule,  this  assignment  can  be  con- 
sidered no  further  than  to  ascertain  that  one 
of  those  complained  of  was  correct.  It  is 
at  once  apparent  from  an  examination  of 
the  charge  that  a  number  were  free  from 
error.    So  this  assignment  must  fail. 

Another  assignment  Is  that  the  court  erred 
in  not  giving  instructions  1  and  2,  asked  by 
the  defendant  No  sncb  Instmctlona  appear 
In  the  record. 

A  further  assignment  is  that  the  court 
erred  In  overruling  the  motion  for  a  new 
trial.  As  the  motion  for  a  new  trial  as- 
signs six  grounds,  and  no  one  is  designated 
In  the  assignment  in  the  petition  lo  error, 
this  presents  nothing  for  review. 

The  remaining  assignments  are  that  the 
verdict  Is  not  supported  by  sufficient  evi- 
dence, and  that  It  is  contrary  to  law.  It  Is 
not  contrary  to  law  If  supported  by  suffi- 
cient evidence.  The  evidence  tends  to  show 
that  the  defendant  was  a  dairyman,  using 
In  his  business  a  number  of  teams  and  wag- 
ons. In  January,  1801,  two  of  these  wagons, 
loaded  with  malt,  were  being  drawn  along 
Seventeenth  street.  In  Omaha,  each  propelled 
by  three  horses  hitched  abreast  of  one  an- 
other. The  plalntlfTs  decedent,  a  boy  17 
years  of  age,  was  rldljj^g  upon  a  hand  sled 
Attached  to  the  rear  of  the  foremost  wagon. 


The  horses  attached  to  both  wagons  were 
walking,  but  the  rear  wagon  was  approach- 
ing the  front  wagon.  It  continued  to  draw 
nearer,  until  one  of  the  horses  attached  to 
the  rear  wagon  stepped  upon  the  dragging 
coat  of  the  boy,  which  pulled  him  from  the 
sled.  The  horses  and  wagon  then  passed 
over  him.  Inflicting  Injuries  which  resTilted 
In  death.  There  Is  evidence  tending  to  show 
that  for  some  distance  before  the  accident 
occurred,  the  horses  attached  to  the  rear 
wagon  were  close  behind  the  boy;  that  the 
bof  shouted  to  the  driver  to  stop,  and  that 
bystanders  also  shouted  to  the  driver,  and 
warned  him  of  the  danger;  that  the  driver 
kept  on,  regardless  of  these  warnings,  until 
the  accident  and  continued  without  stop- 
ping until  bystanders  interfered.  Admit- 
ting, as  argued  by  the  defendant  that  the 
boy's  action  in  placing  himself  in  such  a 
position  was  negligent  still  there  is  ample- 
evidence  from  the  foregoing  facts  that,  not- 
withstanding such  negligence  on  his  part 
the  driver  of  the  rear  wagon  ascertained  his 
perilous  position,  and  could  have  drawn  his 
team  aelde,  or  stopped  it  or  slackened  its 
pace,  in  time  to  have  avoided  the  injury,  and 
that  ordinary  prudence  would  have  required 
such  a  course.  There  is  ample  in  the  evi- 
dence to  show  not  only  negligence  causing- 
the  Injury  subsequent  to  the  contributory 
negligence  of  the  boy,  but  even  wanton  and 
criminal  recklessness  on  the  part  of  the 
driver.  There  Is  also  sufficient  to  justify 
the  Jury  In  finding  that  this  reckless  disre- 
gard of  the  boy's  safety  continued  after  a 
period  when,  by  reason  of  the  near  ap- 
proach of  the  horses,  It  had  become  impos- 
sible for  the  boy  to  extricate  himself  from 
his  dangerous  position. 

It  is  also  claimed  that  the  evidence  is  in- 
sufficient to  sustain  the  amount  of  the  ver- 
dict Conceding,  contrary  to  several  deci- 
sions of  this  court  that  this  question  can  be- 
raised  under  a  general  assignment  of  the  In- 
sufficiency of  the  evidence  to  sustain  the 
verdict,  we  do  not  think  the  verdict  can  be 
declared  excessive.  The  boy  was  17  years  of 
age.  He  was  a  "sub."  compositor  on  a  dally 
paper,  and  stood  next  In  line  for  a  perma- 
nent position.  Within  a  month  before  bis 
death,  he  had  earned  in  one  night  $6.16,  In 
six  nights  ¥22.16,  and  In  three  nights  (9.24. 
The  foreman  testified  that  his  earning  capac- 
ity was  about  |4  per  night  on  an  average. 
The  evidence  tends  to  show  that  he  was  not 
only  a  competent  compositor,  but  that  h& 
was  of  naturally  industrious  and  economical 
habits.  His  expectancy  of  life,  as  shown 
by  the  evidence,  was  more  than  43  years. 
His  next  of  kin  was  his  father,  46  years  old, 
with  an  expectancy  of  24  years,  a  poor  man, 
with  four  children  younger  than  the  de- 
ceased. While  it  is  not  shown  that  be  had 
yet  contributed  any  considerable  amount  to- 
his  father's  support  think  that  the  legal 
relations  and  other  facts  in  evidence  were 
sufficient  to  sustain  a  verdict  for.  the  amount 
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rendered.  The  pecnnlary  damage  to  the  next 
of  kiD  Is  always  more  or  less  a  matter  of 
eBtlmate,  If  not  of  conjecture;  and,  under 
acts  similar  to  ours,  similar  verdicts  hare 
been  often  sustained  under  slighter  proof  of 
expectancy.  Railway  Co.  v.  Dunden,  87 
Kan.  1,  14  Pac:  501;  Johnson  t.  Railway 
Co.,  64  Wis.  425,  25  N.  W.  223.  Judgment 
affirmed. 


GHIGAOO,  B.  ft  Q.  B.  GO.  T.  BBATRICB 

RAPII^TRANSIT  &  POWBB  GO. 
(Supreme  Court  of  Nebraska.    April  7,  1886.) 
Railroads— Baseubitt  its  Crossiko— AppsoFatA- 

TIOK  BT  StKICT  RaILWAT. 

1.  An  ordinaace  anthorizing  the  erosaing  of 

the  streets  of  a  city  by  the  tracks  of  a  railroad 
company  confers  upon  the  corporation  therein 
named  no  excloalTe  use  of  such  crossing,  but  a 
use  to  be  enjoyed  in  common  with  the  general 
public. 

2.  A  railroad  company  which  has,  by  ordi- 
nance, acquired  a  permanent  easemeDt  in  the 
■streets  of  a  city,  is  not  entitled  to  compensation 
from  a  street-railway  company  as  a  conditkm 
to  the  crossing  of  its  tradu  by  the  latter,  under 
a  grant  of  power  from  the  dty. 

3.  Calvert  t.  State.  62  V.  W.  687,  84 
Neb.  616,  dtstioguished. 

(Syliabos  by  the  Court) 

Error  to  district  court,  Gage  county;  Bab- 
cock,  Judge. 

Petition  by  the  Chicago,  Burlington  &  Quln- 
cy  Railroad  Gompauy  against  M.  C.  Steele, 
receiver  of  the  Beatrice  Rapid-Transit  & 
Power  Company,  for  an  injunction.  There 
was  a  Judgment  for  defendant,  and  plaintiff 
brings  error.  Affirmed. 

John  H.  Ames,  A.  Haalett,  and  Marqnett  & 
Deweese,  for  pbilntlff  In  error.  J.  B.  Oob- 
bey.  for  defendant  In  error. . 

POST,  C.  J.  A  question  distinctly  pre- 
sented  6y  this  record  is  whether  a  steam-rail- 
road company,  which  has,  by  ordinance,  ac- 
quired, a  permanent  easement  in  the  streets 
of  a  city,  is  entitled  to  compensation  from 
a  street-railway  company  as  a  condition  to 
the  crossing  of  its  tracks  by  the  latter,  under 
A  grant  of  power  from  the  city.  Adjudica- 
tions directly  in  point  are  by  no  means  nu- 
merous, although  the  question  appears,  when- 
ever presented  for  determination,  to  have 
been  resolved  in  the  negative  as  an  Inde- 
pendent proposition,  unaffected  by  the  In- 
quiry whether  street-car  tracks  are  or  are 
not  an  additional  bavden  upon  adjoining  prl' 
vate  property. 

In  New  York,  N.  U.  &  H.  R.  Co.  v.  Bridge- 
I»rt  Traction  Co.  (Conn.)  32  Atl.  953,  the 
Identical  question  was  presented  upon  the  ap- 
plication of  the  plaintiff  for  an  Injunction  to 
restrain  the  t-hreatened  crossing  by  the  de- 
fendant of  its  tracks  in  the  city  of  Bridge- 
port. In  the  opinion  of  the  court,  reversing 
the  decree  below  for  the  plaintiff,  this  lan- 
guBKe  Is  UHoiJ:  "It  Is  further  insisted  that* 
-these  special  grants,  if  otherwise  effectual. 


give  the  defendant  no  right  to  construct  the 
crossing  without  flret  making  compensation 
for  the  direct  damage  It  will  do  to  the  plain- 
tiff's property.  T  le  Injunction  was  asked  to 
prevent  a  threatened  obstruction  of  the  plaln- 
tiff"B  right  of  way.  It  Is  not  alleged  or  found 
that  it  owns  the  fee  of  the  highway.  It  has 
only  a  right  to  cross  it  at  grade.  The  defend- 
ant's ti-acka  are  laid  upon  the  highway  by  ttie 
authority  of  the  state,  and  aa  a  highway  for 
public  travel.  We  are  uot  called  upon  to  con- 
sider whether  electric  cars  Impose  any  addi- 
tional burden  upon  land  occupied  for  a  high- 
way, for  which  the  owner  of  such  land  can 
claim  compensation.  The  plaintiff  Is  not  in  a 
poflttlon  to  raise  that  question.  It  claims  that 
the  proposed  crossing  at  Fairfield  avenue  will 
affect  the  safe  and  beneficial  use  of  its  right 
of  way  at  that  point,  and  thereby  impair 
the  general  value  of  Its  franchises  and  prop- 
erty. But  it  holds  these  subject  to  the  po- 
lice power  of  the  state,  under  which  the  use 
of  highways  for  all  purposes  of  public  travel 
Is  fully  within  the  control  of  the  legislature." 
The  supreme  oonrt  of  Indiana,  in  Chicago  & 
C  Terminal  Ry.  Co.  r.  Whiting,  H.  &  E.  C. 
St.  Ry.  Co.,  139  Ind.  297,  38  N.  E.  604,  af- 
firmed a  decree  of  the  <Srcuit  court  restrain- 
ing the  defendant  below,  a  steam-rallroad 
company,  from  interfering  with  the  construc- 
tion of  the  plaintiff's  street-car  Une  across 
its  tracks  in  the  city  of  Hammmd.  Refer- 
ring to  the  question  of  compensation,  tt  is 
there  said:  "Appellant  contends  that  this 
will  be  a  burden  and  a  hindrance  to  the  free 
and  unobstructed  use  of  the  appellant's 
steam  railway,  which,  it  Is  claimed,  la  a 
taking  of  private  property  without  just  com- 
pensation, in  violation  of  the  constitution. 
True,  it  is  a  hindrance  and  an  obstruction  to 
the  use  of  appellant's  steam  railway.  But, 
having  obtained  Its  right  of  way,  subject  to 
the  burden  of  the  easement  in  the  pnbllc 
generally,  and  the  street  railway  being  enti- 
tled to  the  use  of  that  easement,  all  the  rights 
appellant  obtained  In  the  street  for  Its  steam 
railway  were  subject  to  the  right  of  the 
street  railway  to  use  the  street  In  short, 
the  appellant's  rights,  obtained  In  the  use 
of  the  streets  for  its  steam  railway,  were  sub- 
ject to  the  burden  of  the  appellee's  use 
thereof,  In  the  ordinary  and  proper  manner, 
for  Its  street  railway.  The  complaint  shows 
that  appellee  was  only  proposing  to  use  the 
streets  at  the  crossings  in  the  ordinary,  and 
in  a  proper,  manner  for  the  construction  of 
street-railway  crossings,  and  that  It  bad  been 
hindered  and  obstructed  therein  by  the  ap- 
pellant by  the  use  of  force.  It  would,  there- 
fore, not  be  a  taking  of  private  property  with- 
out just  compensation,  because  it  does  not 
propose  to  take  from  appellant  anything  It 
ever  owned.  It  never  owned  Its  right  of  way 
over  and  across  the  street  named  free  fTMO 
the  burden  of  the  public  easement,  a  part 
of  which  belongs  to  the  appellee,  the  street 
railway."  In  Du  Bois  Traction  Pass.  Ry. 
Co.  V.  Buffalo,  R.  &  P.  Ry.  Co.,  149  Pa.  St  1, 
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24  AtL  179,  the  supreme  court  approve  of 
an  opinion  by  the  common  pleas  Judge  from 
which  we  quote  the  following:  "Th^  Is. 
therefore,  no  such  Injury  or  Oamage  done 
to  the  respondent's  rights,  as  are  the  sub- 
ject of  compensation  in  damages.  The  cross- 
ing of  Its  track  by  the  passenger  railway 
company  gives  no  greater  right  to  damages, 
in  the  Tiew  we  take  of  the  case,  than  it 
would  have  if  the  claim  was  made  against 
an  omnibos  line."  The  same  question  was 
carefully  considered  by  the  supreme  court  of 
Illinois  in  Chicago,  B.  &  Q.  R.  Co.  t.  West 
Chicago  St  R.  Co.,  156  lU.  255.  40  N.  E.  lOOS. 
in  which  it  is  held  that  an  ordinance  of  tne 
city  of  Chicago,  authorizing  the  plaintiff  to 
lay  and  (^rate  its  tracks  across  certain 
streets,  did  not  confer  upon  it  an  exclnsive 
use  of  such  crossings,  but  a  use  thereof  tx> 
be  enjoyed  in  common  with  the  public;  also, 
that  a  railroad  company,  which  has  acquired 
a  permanent  easement  in  the  streets  crossed 
by  its  tracks,  is  not  entitled  to  compensa- 
tion  for  the  crossing  of  such  tracks  by  a 
street-railway  company,  under  permission 
from  the  city.  Such  easement  being  subor- 
dinate to  the  lights  of  the  public,  and  the 
use  of  street  cars  being  a  legitimate  exer- 
■cise  of  the  public  right,  It  Is  in  no  sense  a 
violation  thereof. 

There  are  to  be  found  many  cases  which 
rest  upon  the  same  principle  as  the  forego- 
ing, and  in  harmony  therewith,  but  inrolTlng 
oontroTersles  between  railroad  companies  or 
between  street-railway  companies,  claiming 
superior  easements  in  public  streets.  See 
Kansas  City,  St.  J.  &  C.  B.  R.  Co.  t.  St  Jo- 
seph Terminal  R.  Co.,  97  Mo.  457,  10  S.  W. 
826;  Highland  Are.  &  B.  Ry.  Co.  v.  Blrmlng- 
liam  U.  Ry.  Co.  (Ala.)  9  South.  568;  Market 
St  Ry.  Co.  T.  Centra]  Ry.  Co.,  51  Cal.  583; 
Omaha  Horse  Ry.  Co.  v.  Cable  Tramway 
<;o.,  32  Fed.  727.  Calvert  v.  State,  34  Neb. 
cm,  52  N.  W.  087,  cited  as  opposed  to  the 
conclusion  announced,  is  not  in  point,  as  that 
case  turned  upon  an  entirely  different  ques- 
tion. True,  the  subject  here  InvolTed  was 
there  suggested,  although  Incidentally,  as 
shown  by  the  following  language  of  Maxwell, 
C.  J.,  on  page  632,  34  Neb.,  and  page  687,  52 
N.  W.:  "Whether  the  right  exists  to  con- 
stmct  such  a  track  across  a  network  of  rail- 
way tracks,  where  trains  are  being  constant- 
ly made  up,  we  do  not  decide,  because  the 
question  Is  not  presented."  The  doctrine  of 
the  cases  cited,  and  which  to  us  appears  al- 
together reasonable  and  sound,  is  that  a  raU- 
road  company  acquires  no  excluslTe  use  of 
streets,  crossed  by  its  tracks,  with  the  eon- 
sent  of  the  city  or  other  municipal  body, 
but  roust  enjoy  the  right  so  conferred  In 
common  with  the  general  public;  that  It  is 
presumed  to  have  contemplated  the  adoption 
of  such  improved  means  of  travel  as  the  ex- 
igencies of  the  case  require  in  order  to  best 
subserve  the  public  Interest  and  necessities; 
and  that  any  mere  Inconvenience  suffered  by 
It  on  account  of  the  crossii^  of  Its  Unee  by 


the  tracks  of  street  railways  by  permls<iion 
of  the  proper  authorities  Is  damnum  absque 
injuria. 

There  are  other  questions  presented  by  the 
record,  and  other  sufficient  reasons  for  af- 
firming the  decree  of  the  district  court,  but 
which,  in  view  of  the  conclusion  above  stated, 
need  not  be  noticed.  Affirmed. 


BURLINGTON  &  M.  R.  B.  CO.  IN  NE- 
BRASKA y.  GORSUCH. 
(Supreme  Court  of  Nebraska.    April  7,  1896.) 

Railroads— Liability  for  Stock  Kii.lkd — Evi- 
i>ENCu— iNaTRUcTioNa — UAKHLEsa  Ekkok, 

1.  Evidence  examined,  and  kdd  to  present 
a  gtiestion  of  negligence  on  the  part  of  the  de- 
feodant  in  the  actkm  for  the  determination  of  the 
jury,  and  to  support  tbelr  finding  on  such  qnea- 

tlOD. 

2.  The  giving  of  an  instruction  which  ia  not 
applicable  to  the  issues  or  evidence  in  a  case 
does  not  call  for  ihe  reversal  of  the  Judgment, 
when  DO  prejudicti  resulted  to  the  rights  of  the 
complaining  party. 

3.  The  refusal  of  the  trial  court  to  give 
certain  instructions  requested  by  plaintiff  In  er- 
ror examined,  and  Add  not  erroneous. 

4.  Where,  in  the  trial  of  a  cause,  insiroc- 
tioua  are  given  which  in  substance  are  objec- 
tionable, and  some  of  which  are  In  conBict  out 
it  appears  that  the  Jury  were  not  misled  there- 
by, and  no  prejudice  resulted  to  the  rights  of 
the  complaining  party,  there  is  no  suificient  cause 
for  a  reversaL 

(Syllabus  by  tbt  (3onrt) 

Error  to  district  court,  Adams  county; 
BeaU,  Judge. 

Action  by  E.  C  Gorsnch  against  the  Bur^ 
liugton  &  Missouri  Blver  Railroad  Company 
In  Nebraska.  There  was  a  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Dilworth  A  SmltbandManiiiett  &  Deweese, 
for  plaintiff  in  error.  Tlbbets,  Morej  & 
Ferris  and  8.  H.  Smith,  for  defendant  In  er- 
ror. 

HARRISON,  J.  The  defendant  in  error 
instituted  this  action,  in  the  district  court  of 
Adams  county,  to  recover  of  plaintiff  In  er^ 
ror  damages  alleged  to  have  accrued  to  de- 
fendant In  error  by  reason  of  the  agents  and 
employes  of  plaintiff  in  error  so  negligently 
running  one  of  its  trains  on  and  over  Its 
road  and  track  as  to  kill,  or  cause  to  be 
killed,  one  dark  brown  horse,  which  be- 
longed to  defendant  in  error,  of  the  value  of 
$125.  The  petition  in  the  case  was  based 
upon  the  statutory  liability  of  the  company 
for  injury  to  live  stock  on  its  tracks  or  line 
of  road,  where  there  had  been  a  failure  to 
comply  with  the  requirements  of  the  stat- 
ute in  regard  to  building  a  fence  along  on 
either  side  of  Its  line  of  road;  also,  on  the 
negligent  operation  of  one  of  the  company's 
engines  or  trains.  A  trial  of  the  Issues  re- 
sulted in  a  verdict  In  favor  of  defendant  in 
error,  and  after  a  motion  for  a  new  trial 
filed  in  behalf  of  the  company  .was  heard 
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and  overrnled,  Judgment  was  rendered  on  the 
verdict  To  obtain  a  review  of  the  proceed- 
\agB  during  the  trial,  the  company  has  prose- 
cuted error  ttroceedlngs  to  this  court 

It  Is  contended  by  counsel  for  the  compa- 
ny that  the  action  was  one  predicated  upon 
whatever  liability  might  have  arisen  from 
the  failure  of  the  company  to  fence  Its  right 
of  way,  coupled  with  the  ottier  facts  and 
circumstances,  inddrat  to  the  occurrence, 
which  resulted  in  an  injury  to  the  animal 
(a  horse),  by  which  it  was  rendered  entirely 
useless,  and  not  because  of  any  negligence  of 
the  employes  of  the  company  in  the  operation 
of  its  train.  To  determine  this,  and,  further, 
whether  it  was  errw  to  submit  the  juration 
of  such  negligence  to  the  Jury,  a  knowledge 
of  some  of  the  salient  points  of  the  testi- 
mony becomes  necessary.  Hence  we  will, 
as  briefly  as  may  be,  state  them.  The  engi- 
neer In  charge  of  the  engine  pulling  the  train 
testified.  In  part,  as  follows:  **A.  Well,  when 
I  pulled  over  the  Junction  switch  at  Kene- 
saw  I  saw  some  horses  on  the  tra<^  about  a 
mile  from  Kenesaw,-^our  or  five;  I  think, 
five.  I  pulled  on  up  towards  them,  and  tbey 
moved  up.  They  were  below  a  crossing,— 
a  road  crossing  east  of  the  road  crossing. 
And  when  tbey  came  to  the  crossing  they 
slowed  up,  and  let  me  run  within  about  twen- 
ty-five or  thirty  rods.  I  gave  the  alarm 
then,  and  the  horses  started,  and  run  on. 
Q.  Where  did  they  start?  Were  they  In  the 
track?  A.  Some  of  them  were  In  the  track, 
and  some  beside  the  track,— two  or  three  in 
the  track,— but  they  changed.  Q.  State  what 
you  done.  A.  A  mile  from  the  crossing  there 
Is  another  crossing,  and  when  tbey  run  up 
to  that  crossing  I  sounded  the  alarm  again, 
and  they  slowed  up  until  I  came  within  prob- 
ably 20  rods  again;  and  somewhere  near  a 
mite  from  that  croastng  is  a  bridge.  So  I 
held  back,  and  did  not  make  any  alarm  or 
anything,  until  they  run  into  the  bridge  ?  Q. 
How  far  was  you  from  them  when  they  run 
into  the  brl^7  A.  About  80  rods.  Q. 
What  is  the  condition  of  the  track  along 
there?  A.  Well,  there  ts  some  places  there 
is  a  little  cut,  and  some  places  a  small  fill, 
and  other  places  leveL  There  Is  two  road 
crossings  between  where  I  seen  them."  He 
said,  further,  that  he  had  the  train  under 
such  control,  from  when  he  sounded  the 
stock  alarm  until  he  stopped  near  the  trestle 
or  bridge,  that  he  could  have  stopped  at  any 
time  before  reaching  or  coming  up  with  the 
horses,  and  in  respect  to  the  speed  of  the 
train  said:  "Q.  About  how  ftist  was  you 
running  at  any  one  time?  A.  Oh,  I  run 
probably  8  or  10  miles  an  hour  until  I  gave 
the  alarm  the  first  time.  Q.  And  from  that 
on?  A.  I  run  probably  10  or  12  miles  an 
hour.  After  the  horses  crossed  the  crossing, 
they  run  pretty  lively,  and  got  ahead  quite 
a  ways.  I  slowed  up,  and  had  to  pull  up 
again  to  catch  up.  *  *  *  I  wasn't  any 
closer  than  20  rods,  and  I  think  I  could  stop 
In  that  distance.   Q.  You  wasn't  ctoser  than 


20  rods  at  any  time?  A.  Not  until  12iey  sot 
on  the  bridge."  He  also  said  that  he  knew 
of  tlie  existence  of  the  trestle  or  bridge,  and 
Its  location.  "Q.  Did  you  come  to  any  stop- 
from  the  time  you  started  the  horses  until 
they  came  into  the  bridge?  A.  No,  air.  Q. 
Could  you  have  cmne  to  a  atop?  A.  Yes,  sir. 
Q.  Easily?  A.  Yes,  sir."  The  testimony  of 
the  fireman  agreed  in  tlie  main  with  ttiat  of 
the  engineer;  also,  In  substance,  did  that  of 
the  conductor. 

The  evidence  on  the  part  of  the  plaintiff 
tended  to  show  that  the  train  <a  freight 
train)  was  running  at  about  its  usual  rate  of 
speed,  as  the  witnesses  liad  noticed  similar 
trains  on  this  line  at  this  jiarticular  idace. 
and,  after  pulling  up  near  the  horses,  follow- 
ed them  along  the  track,  about  10  rods  be- 
hind them,  for  a  distance  of  one  mile  or 
more,  to  where  there  was  a  cut,  and  30  or  40 
rods  b^ond  the  farther  end  «t  the  cut  was 
located  a  bridge;  that  at  this  end  of  the  cut 
the  track  was  almost  levd  with  the  ground 
or  land  on  either  side;  that  there  was  a,  fiU 
or  embankment  comprising  the  approach  to 
the  trestle,  which,  at  the  bridge,  was  4,  ^  or 
8  feet  high;  that  the  engine  was  about  6  or 
10  rods  behind  the  horse  which  was  hurt, 
when  he  ran  or  Jumped  on  the  trestle.  We 
infer  that  the  legs  of  the  hone  went  down 
into  the  spaces  between  the  tlmbeiB  of  the 
trestle,  although  thwe  was  no  direct  evidence 
to  such  effect  AU  agree,  however,  that  the 
train  was  stt^ped  Just  before  It  reached  the 
bridge,  and  the  train  men  and  some  passrat- 
gers  rolled  the  horse  off  the  bridge  and  that 
one  of  Ills  front  legs  was  broken,  which  ren- 
dered him  entirely  vainness.  There  was  no 
fence  on  either  side  of  the  track  at  the  point 
where  the  horses  went  upon  it,  or  any  por- 
tion of  it  on  which  they  ran,  vjf  to  and  be- 
yond the  bridge  where  the  horse  was  in- 
jured. 

It  seems  clear  that  the  testimony  was  main- 
ly directed  to  an  effort  on  the  part  of  de- 
fendant in  error  to  prove  the  want  or  ordi- 
nary care  on  the  part  of  the  mea  running 
the  train,  or  to  show  acts  them  wbieh. 
when  taken  in  connection  with  all  the  sur- 
rounding circumstances,  showed  negligence 
to  a  degree  which  rendered  the  company  lia- 
Ue  for  any  Injuries  to  the  horse;  and,  tm  the 
part  of  the  company,  to  combating  or  con- 
troverting any  such  construction  or  bdlef, 
arising  from  the  drcumstances  and  acts 
which  caused  the  injury  to  the  hMse.  This 
being  the  theory  upon  which  both  parties 
tried  the  cause,  the  question  ct  negligence  or 
no  negligence  was,  under  the  evidence  ad- 
duced, one  for  determination  by  the  Jury. 
It  was  proper  to  sobmit  It  to  them,  and 
their  answer  to  this  question,  upon  the  evi- 
dence, will  not  he  disturbed. 

Of  the  instructions  prepared  on  behalf  <tf 
the  company,  and  requested  to  be  read  to 
the  Jury,  paragraphs  1  and  2  were  as  fol- 
lows: "(1)  The  court  instructs  the  Jury  that, 
if  they  shall  find  that  the^orse  of  pbUntiT 
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cot  on  the  track,  and  became  frishtened,  and 
ran  alons  the  track,  and  ran  Into  a  Mdg^ 
and  injured  Itielf,  and  that  neither  the  en- 
gine nor  any  part  of  the  train  strack  the 
horw,  then  70a  will  find  for  the  defendant 
(2)  The  Jnry  are  instrocted  that  the  evidence 
In  this  case  will  not  warrant  you  in  finding 
a  verdict  against  the  defendant  Ton  will 
therefore  decide  for  the  defendant"  The 
trial  Judge  refused  to  give  either  of  them, 
and  such  refusals  are  assigned  for  error.  It 
was  not  error  to  refuse  the  first,  for  the  rea- 
son it  entirely  omitted  the  element  of  negli- 
gence of  the  parties  operating  the  train,  and 
hoice  was  improper  and  erroneous.  The  sec- 
ond was  a  direction  to  find  the  issues  for  the 
company,  aiul,  as  we  have  concluded  there 
was  testimony  which  raised  questions  for 
the  consideration  of  the  Jury,  and  which  it 
was  their  province  to  answer,  the  first  para- 
grapb  requested  was  wrong,  and  the  r^usal 
of  the  Judge  to  give  It  in  the  charge  to  tht: 
jury  was  correct 

The  trial  Judge,  at  the  request  of  defendant 
in  error,  gave  an  Instruction  to  the  Jury  In 
which  there  was  quoted  from  the  statute 
the  statement  of  the  liability  to  the  owner  of 
any  live  stock  Injured,  killed,  or  destroyed 
by  their  agmts,  employte,  or  mgineers,  aris- 
ing against  railroad  companies  from  the  fall- 
are  to  build  fences  along  the  sides  of  the 
track,  fcdiowed  by  a  further  statement  that, 
It  the  Jury  asc»talned,  from  the  evidence, 
that  the  company  had  ne^efrted  to  fence  its 
tracks  at  or  along  the  place  stated  in  the 
petition  setting  forth  the  cause  of  action, 
and  that  the  horse  was  there  injured,  killed, 
or  destroyed  by  the  agents,  employfis,  or  en- 
ghies  ef  the  company,  or  1^  the  agents,  em- 
ployte,  or  engines  of  any  other  company  run- 
ning over  and  upon  the  road,  the  company  be- 
came liable.  It  is  urged  that  this  waa  erro- 
neous, there  being  no  evidence  that  the  horse 
was  injured  or  killed  by  the  agents,  mployte, 
engine  of  the  ci»npany,  except  as  It  was 
claimed  to  have  been  because  of  the  nq^- 
gence  of  tbe  employes  In  charge  at  the  en* 
glne  and  train  f<dIowlng  the  horse  cloaely 
along  the  track  for  a  long  distance.  Into  the 
cut  and  through  It  and  to  the  trestle  be- 
ymd.  The  Instruction  was  framed  to  ap- 
ply to  a  case  under  the  provisions  of  what 
is  commonly  known  as  the  "Fence  Iaw," 
and  was  only  pertinent  to  the  fbcte  developed 
In  this  case  in  its  reference  to  the  failure  of 
the  company  to  build  fences  along  the  sides 
of  Its  road;  and,  to  make  It  fully  appllcaUe 
In  view  of  the  Issues  and  tbe  theory  upon 
which  the  case  was  tried,  It  should  have  con- 
tained a  further  statement  embodying  the 
element  of  negligence  as  attributable  to  the 
parties  in  cbarge  of  the  train,  and  the  man- 
ner in  which  It  was  handled  or  run  at  the 
time  In  question. 

Instructkms  requested  by  counsel  tor  the 
company,  and  i^ven,  were  In  tbe  following 
terrns:  'Ihe  Jury  are  Instructed  that  If  the 
Jury  find  that  the  horse  got  on  the  railroad 
v.66K.w.no.ll— 58 


traA  tor  want  of  a  fence  such  as  the  law 
requires  the  company  to  erect  and  malnlah 
to  Inclose  its  track,  and  while  on  or  near  its 
track  was  frightened  by  a  passing  traUu  and 
in  its  fright  was  Injured  by  falling  tbroogh 
a  bridge  on  Hie  line  of  the  railroad,  and  na 
negligence  or  willful  misconduct  Is  cbaiga- 
able  to  the  agenta  of  this  company  In  cfaargs 
of  the  train  at  tlut  time,  and  where  no  in- 
jury was  done  to  the  horse  by  any  actual  col- 
lision or  contact  with  the  engine  or  cars  of 
tbe  train,  the  railroad  company  will  not  be 
liable  to  the  owner  of  the  horse  for  the  lar 
Jury."  *^he  true  meaning  of  sections  1  and 
2  of  chapter  72,  Gomp.  St,  is  that  the  Injury 
to  .stock  must  be  caused  by  the  actual  cot 
tision;  that  It  must  be  done  by  the  agwt^ 
engineers,  or  cars  of  the  company,  <w  the 
locomotive  or  trains  of  any  corporation  per- 
mitted and  running  over  or  upon  the  road^ 
or  the  wlUful  misconduct  of  tbe  trainmen  la 
the  course  of  their  employment  to  make  tbe 
ccmqiany  liable."  These  were  doubtless  feam- 
ed  and  presented  by  counsel  for  the  com- 
pany to  meet  and  destroy  any  Impression, 
erroneous  or  otherwise,  which  might  have 
been  created  in  tbe  minds  of  the  Jury  by  the 
instruction  on  the  same  subject  given  at 
the  request  of  the  counsel  for  the  opposing 
party;  and.  if  ctmstrued  In  conneetiMi  with 
such  Instruction,  they  might  be  said  to  have 
effected  the  purpose.  If  construed  together 
they  announced  the  rule,  In  favor  of  the 
company,  which  prevails  wnen  the  duty  to 
build  fences  haa  been  performed,  that  there 
must  have  been  acts  negligently  or  wlHfuUj 
done.  But  It  may  be  said  that  tbe  errors,.  If 
any,  In  the  instruction  requested  by  defend- 
ant In  error,  in  its  statements  of  the  law  as 
applicable  to  the  case  on  trial,  could  not  and 
were  not  cured  by  giving  other  and  further 
instructions  on  tbe  same  subject  framed 
with  a  view  and  purpose  of  adding  to  the 
fOTmer,  and  correcting  Its  Imperfections  or 
supplying  Ito  deficiencies.  This  would  be 
within  a  vrell-established  doctrine  with  refer- 
ence to  instructions  to  a  Jury;  but  the  Jury 
vrere  not  misled,  nor  the  rights  of  tbe  com- 
plaining party  prejudiced,  by  the  giving  «i 
the  instrucUon  imder  coniridMation.  Hene^ 
there  was  no  available  error.  Labaree  v. 
Klosterman,  83  Neb.  150,  40     W.  1102. 

Instructions  Nos.  2  and  S,  requested  for 
defendant  in  error,  and  givn,  were  »cep(- 
ed  to  by  counsel  for  the  company,  and  tbelr 
giving  Is  properly  assigned  as  error.  Ther 
were  in  regard  to  the  duties  of  the  parties  in 
charge  ot  the  engine  or  train  to  stop  it  after 
seeing  the  liorses  on  the  track,  if,  by  so  do- 
ing, the  Injury  could  have  been  avoided,  and 
submitting  to  Uie  Jury  the  question  of  ne^ 
gmce  in  the  running  of  Uie  train  at  the  time 
and  place  of  the  injury.  The  Judge  modified 
the  paragraph  of  Instruction  Ko.  8,  and,  aa 
given.  It  infoimed  the  Jury  that  the  findbv 
staoold  be  for  the  company  unless  the  ess- 
ployte  were  proven  to  have  been  guilty  «C 
negligence  and  willful  misconduct  This  was 
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IB  favorable  to  the  company  as  It  could  hare 
becD,  If  It  liad  been  shown  that  tt  had  ful- 
flUed  the  requirements  of  the  statute  as  to 
bnflding  fences  along  Its  track.  These  in- 
structions, when  viewed  In  connection  with 
all  the  facts  and  circumstances  of  the  case, 
are  not  open  to  any  of  the  objections  urged 
against  them  in  the  argument  contained  in 
tlie  brief  filed  for  the  plaintiff  in  error. 

Some  of  the  instructions  which  were  given, 
and  to  which  objections  were  made  and  have 
been  here  urged,  should  probably  not  have 
fceen  fflven  in  form  and  sulMitance  as  they 
were;  but  the  Jury  were  not  misled  by  them, 
nor  did  any  prejudice  result  therefrom  to 
the  rights  of  the  complaining  party.  There 
was  Bufflclent  evidence  to  show  a  degree  of 
negligence  to  render  the  company  liable,  and 
to  sustain  the  verdict  of  the  Jury.  Railroad 
Co.  V.  Pounder,  30  Neb.  247.  54  N.  W.  509; 
Railway  Co.  v.  McBrown.  46  Ind.  229.  Rall- 
wny  Co.  V.  Vandeventer,  28  Neb.  112,  44  N. 
W.  Ii3.  It  follows  that  the  Judgm«it  of  the 
district  court  must  be  affirmed. 


TREAT  V.  PRICE. 
(Supreme  Court  of  Nebraska.    April  7,  1886.) 

C0MPIt01II9K~WBAT  CoSSTITUTBB — EFFaCT. 

1.  The  rale  that,  when  a  certain  mm  is  due 
from  one  to  another,  the  payment  of  a  lesser 
ran  is  no  discharge  as  to  toe  remainder,  not- 
withstanding an  agreement  to  that  effect,  is 
fonnded  upon  the  fact  that  the  later  agreement 
is  without  consideration.  Such  rule  does  not  ap- 
ply where  the  amount  due  is  disputed  or  uoliq- 
ddated. 

2.  The  word  "liquidated."  when  used  in  this 
fonnectioQ,  means  that  the  amount  due  haa 
been  ascertained  and  agreed  upon  by  the  parties, 
«r  i»  fixed  by  operation  of  law. 

3.  The  rule  does  not  apply  where  there  is 
a  bona  fide  dispute  between  the  parties  as  to 
the  Kum  justly  due. 

4.  The  fact  that  the  sum  paid  is  in  such 
case  ouly  the  amount  that  the  debtor  concedes 
to  be  due  does  not  invalidate  the  settlement. 

0.  If  a  consideration  is  necessary  to  sus- 
tain a  settlement  made  by  the  payment  and  re- 
ceipt in  full  satisfaction  of  the  sum  wtiich  the 
debtor  admits  to  be  due,  it  ia  found  in  the  fact 
Ihnf  the  creditor,  by  accepting  such  sum,  there- 
by Avoids  the  delay,  expense,  and  labor  of  an  ac- 
aonnting,  and  avoids  threatened  litigation. 

6.  Where  a  certain  sum  of  money  Is  ten- 
dered  by  a  debtor  to  a  creditor  on  the  condi- 
tion that  lie  accept  it  in  full  satisfaction  of  his 
demand,  the  sum  due  being  in  dispute,  the  debtor 
most  either  refuse  the  tender  or  accept  it  as 
nade,  subject  to  the  condition.  If  he  accept  it, 
ie  accepts  the  condition  also,  notwithstanding 
any  protest  he  may  make  to  the  contrary. 

7.  A.,  being  indebted  to  B,  in  an  uncertain 
amount,  sent  to  the  C.  Bank  the  amount  which 
A.  conceded  to  he  due,  with  instmctioaa  to  pay 
the  sum  to  B.,  hut  only  in  full  settlement,  and 
•D  his  signing  a  receipt  to  that  effect.  B.,  pro- 
testing that  more  was  due,  accepted  the  money, 
■ml  signed  the  receipt,  but  caused  the  bank  to 
send  back,  acconapanying  the  receipt,  a  letter 
declaring  that  he  only  received  the  money  on 
■eeonnt,  and  not  in  settlement  Held  that,  by 
fcceiving  the  money,  he  had  accepted  the  con- 
dition on  whidi  it  was  tendered,  and  that  his 
protest  availed  nothing. 

a.  field,  further,  that  the  terms  of  the  re- 


ceipt, and  the  refusal  of  the  hank  to  pa^  tiie 
mon^  except  upon  his  signing  it,  were  notice  to 
him  that  the  bank  had  no  autnority  to  pay  it  ex- 
cept on  the  condition  that  it  should  be  re- 
ceived in  full  settlement. 

9.  An  obiter  dictum,  in  conflict  with  some 
of  the  foregoing  statementa,  in  Price  v.  Treat. 
45  N.  W.  780.  29  Neb.  S36,  disapproved. 

(Syllabus  by  the  ConrL) 

Error  to  district  court,  Douglas  county; 
Ferguson,  Judge. 

Action  by  Thomas  Price  against  C.  P. 
Treat  There  was  a  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed. 

Gowln  &  BicHugli  and  Mnnger  &  Courts 
right,  for  plaintiff  In  error.  Cbas.  O.  Wbe- 
don  and  C.  A.  Baldwin,  for  defendant  In 
error. 

IRVINE,  C.  Treat  sued  Price,  alleging  in 
one  count  that  he  had  performed,  under  a 
contract  with  Price,  certain  grading  work 
for  a  railroad,  and  asking  Judgment  for  an 
unpaid  balance  on  account  thereof,  and.  in 
another  count,  alleging  the  conversion  by 
Price  of  certain  tools  used  in  the  worlc 
The  district  court  entered  judgment  for  the 
defendant  on  the  pleadings.  The  plaintiff  * 
brought  the  case  to  this  court  on  error,  and 
the  Judgment  of  the  district  court  was  re- 
versed. Price  T.  Treat,  29  Neb.  536,  45  N. 
W.  790.  The  former  report  of  the  case  con- 
tains a  sufficient  statement  of  the  pleading 
After  the  cause'  was  remanded,  there  was  a 
trial  to  a  Jury,  resulting  in  a  verdict  and 
Judgment  In  favor  of  the  plaintiff  for  $10,- 
372.13.  The  defendant  now  brings  the  cause 
here  by  petition  In  error.  Recurring  to  the 
former  opinion.  It  will  be  found  that  one  of 
the  defenses  pleaded  was  that  the  defendant 
rendered  to  the  plaintiff  a  statement  of  the 
account,  and  that  the  parties  fully  settled 
and  adjusted  the  same,  finding  due  the 
plaintiff  ^,532.27,  which  sum  was  paid  by 
defendant  and  accepted  by  plaintiff.  In  con- 
sideration whereof  Price  executed  and  de- 
livered to  defendant  the  following  instru- 
ment: "Received  from  O.  P.  Treat  ¥6,532.27. 
in  full  settlement  of  the  within  contract,  and 
In  full  of  all  demands.  In  consideration  of 
said  payment  already  received  by  me,  I 
hereby  release  him,  and  also  the  Fremont. 
Elkhorn  &  Missouri  Valley  B.  B.  Co.  and 
the  Chicago  &  Northwestern  Ry.  Co.,  from 
all  claims,  acttpns,  or  causes  of  action 
which  have  arisen,  or  may  or  can  arise,  to 
me  against  any  or  either  of  them,  by  reason 
of  any  connection  I  may  have  had  with 
them  heretofore.  [Signed]  Thomas  Price. 
Dated  May  21,  '86.  Witness:  C.  W.  Mo- 
sher."  The  reply,  among  other  things,  while 
admitting  that  plaintiff  signed  the  receipt, 
denied  that  It  was  executed  In  full  settle- 
ment, or  that  the  money  was  received  in  set- 
tlement, and  allied  that  the  money  was 
paid  and  received  merely  on  account,  and 
with  that  agreement  and  understanding. 
Diacusalng  theee  pleadingf  ihe  writer  of  the 
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opinion,  in  20  Neb.,  46  N.  W.,  expressed  him- 
self to  the  effect  that,  the  acceptance  of  a 
portion  of  the  undlepnted  claim  not  being  a 
bar  to  an  action  for  the  remainder,  this  case 
fell  within  that  rule,  because,  to  the  extent 
of  the  payment  made,  the  defendant  admit- 
ted tbe  amount  to  be  due,  and  that  this 
part  was  therefore  not  disputed;  and  the 
fact  that  plaintiff  claimed  a  greater  amount 
did  not  render  the  claim  a  disputed  one.  In 
this  respect,  we  think,  the  former  opinion 
was  obiter,  and  of  no  controlling  force  on 
the  present  hearing.  The  reply  had  put  in 
Issue  the  allegation  that  the  money  had  been 
tendered  and  received  in  full  satisfaction. 
Judgment  had  gone  for  the  defendant  on  the 
pleadings;  and  the  question  before  the 
court  was  only  whether  tbe  written  Instru- 
ment set  out  was  prima  facie  evidence 
alone,  or  a  formal  contract,  the  terms  of 
which  were  not  open  to  contradiction  by 
parol  evidence  If  the  latter,  then  tbe  reply, 
admitting  the  executl<m  of  the  Instrument, 
was  In  other  respects  Immaterial.  But  If 
the  Instrument  was  merely  a  receipt,  and 
open  to  contradiction,  then  the  reply  suffi- 
ciently traversed  tbe  answer,  and  the  Judg- 
ment, In  the  absence  of  evidence,  was  wrong. 
That  the  court  recognized  this  as  the  only 
question  decided  may  be  Inferred  from  the 
fact  that  nothing  e^  appears  In  the  syl- 
labus, as  well  as  from  the  general  current  of 
the  opinion  itself. 

The  Issue  presented  by  these  portions  of 
the  pleadings  has  now  iMen  tried.  An  In- 
struction relating  thereto  was  given  at  the 
request  of  the  plaintiff,  and  one  requested 
by  the  defendant  was  refused.  The  giving 
of  the  one  and  the  refusal  of  the  other  are 
presented  for  review  by  appropriate  excep- 
tions and  assignments  of  error.  These  in- 
structions present  sharply  the  different  con- 
tentions of  the  parties  as  to  the  law  on  the 
subject,  and  we  quote  them.  That  given 
was  as  follows:  "The  defendant  claims  In 
his  answer  that  be  has  settled  with  the 
plaintiff,  and  that  he  has  paid  him  the  full 
balance  due  him,  through  tlie  Capitol  Na- 
tional Bank  of  Lincoln,  Neb.,  and  offers  In 
evidence  a  receipt  that  was  prepared  by  de- 
fendant, and  forwarded  by  him  to  the  bank, 
together  with  an  amount  of  money  to  be 
paid  plaintiff,  with  Instructions  to  tbe  bank 
that  the  money  should  be  paid  over  to  plain- 
tiff when  he  signed  the  receipt  so  forwarded 
with  tbe  money,  which  receipt  Is  signed  by 
the  plaintiff,  and  purports  to  be  a  receipt  In 
full  of  all  claim  on  the  part  of  plaintiff 
against  defendant  growing  out  of  the  con- 
tract, here  sued  upon.  You  are  Instructed 
that  the  receipt  so  offered  by  the  defendant 
Is  prima  facie  evidence  of  the  fact  stated 
therein,  but  is  not  conclusive.  It  places  the 
burden  upon  the  plaintiff  to  show  by  evi- 
dence to  your  satisfaction,  not  only  that  the 
amount  paid  at  the  time  the  receipt  was 
signed  was  not  the  actual  amount  due,  but 
he  must  go  further,  and  show  that,  at  the 


time  he  signed  the  receipt  and  took  the 
money,  he  did  not  accept,  nor  Intend  to  ac- 
cept the  sum  named  In  the  receipt  as  a  full 
settlement  of  his  claim,  and  that  he  so 
notified  the  defendant;  that  such  notice  was 
given  by  blm  without  unreasonable  delay." 
The  Instruction  refused  was  as  follows: 
"You  are  further  Instructed  that  If  you  And 
from  the  evidence  that  the  defendant.  Treat, 
sent  the  fa,'B32tt/i(,(,  to  tbe  Capitol  Natton- 
al  Bank  at  Lincoln  for  tbe  plaintiff.  Price, 
at  the  request  of  the  plaintiff.  Price;  and 
that  the  defendant  sent  said  money  to  said 
bank  to  be  delivered  to  plaintiff  only  upon 
condition  that  the  same  should  be  accepted 
by  him  In  full  satisfaction  and  settlement 
of  what  was  due  from  the  defendant  to 
plaintiff  under  the  contract  sued  upon  In 
this  action;  and  that  the  plaintiff,  Price, 
with  knowledge  of  the  fact  that  the  defend- 
ant, Treat,  so  sent  the  money  to  be  paid  to 
him  upon  such  condition,  and  thereafter,  ae- 
cepted  said  money,— that  such  acceptance 
would  be  a  full  and  complete  satisfaction, 
and  he  would  not  be  entitled  to  recover  In 
this  action,  notwithstanding  he  may,  after 
receiving  said  money,  have  notified  the  de- 
fendant. Treat,  that  be  did  not  receive  or 
accept  the  same  In  full  settlement,  but  only 
to  be  applied  upon  account." 

A  short  statement  of  the  evidence  applica- 
ble to  tbe  issue  will  elucidate  these  Instruc- 
tions. There  Is  evidence  tending  to  sbow 
that  Price  had  requested  Treat  to  remit 
through  the  Capitol  National  Bank.  Treat  ac- 
cordingly sent  the  sum  named  In  tbe  form  of 
a  draft  to  the  bank,  with  a  letter  Instructing 
the  bank  to  pay  tbe  amount  to  Price  "In 
full  settlement  of  all  demands,  but  only  upon 
his  signing  the  receipt  which  I  have  written 
out  for  him  upon  the  Inclosed  contract."  Tbe 
orlgtnl  contract  for  the  work,  bearing  the 
receipt  pleaded  by  tbe  defendant,  was  In- 
closed, together  with  the  draft  In  this  letter. 
Price  had  several  conversations  with  Mosher, 
the  president  of  the  hank,  and  endeavored  to 
get  tbe  money  without  signing  the  receipt; 
protesting  all  the  time  that  a  larger  amount 
was  due.  He  finally  did,  however,  sign  the 
receipt,  and  Mosher  paid  the  money  to  him. 
But  tbe  same  day  be  wrote  tbe  following  let- 
ter, and  delivered  It  to  Mosher,  with  tbe  re- 
quest that  he  remit  It  to  Treat  with  the  re- 
ceipt: "Lincoln,  2l8t  May,  1880.  C.  P.  Treat, 
Esq.,  Chadron:  I  have  this  day  signed  the* 
receipt  on  the  contract  between  you  and  me. 
and  delivered  same  to  Capitol  National  Bank. 
I  sign  this  receipt  subject  to  this  condition: 
that  any  errors  or  mistakes  in  the  classifica- 
tion of  the  work  are  to  be  corrected  hereafter; 
also,  any  errors  in  measurements  of  the  work 
or  In  the  accounts  you  have  sent  me  to  be 
corrected  hereafter.  I  have  never  seen  the 
vouchers  upon  which  you  base  your  charges 
against  me,  nor  any  of  the  M-ders  for  goods 
which  yon  have  charged  against  me;  and,  If 
these  accounts  are  not  correct,  I  shall  bold 
you  for  the  balance  due  me^  -.1  wish  sovl  U» 
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send  these  orders  and  Tonchers  to  tbe  bank 
here  or  to  me,  so  I  can  examine  them  in  con- 
nection with  your  accounts.  It  there  are 
any  errors  In  these  accounts,  they  must  be 
corrected.  I  am  satlsQed  there  la  yet  a  large 
sum  due  me  from  you  on  account  ct  wrong- 
ful classlficatloa  of  work,  wrong  measure- 
ments, and  wrongful  and  unwarranted  char- 
ges against  me  for  goods  and  labor.  I  do  not 
propose  to  be  bound  by  any  receipts  unless  I 
am  paid  all  that  is  justly  due  me.  Yours, 
truly,  ThoB.  Price." 

In  view  of  this  evidence.  It  will  be  obserred 
that,  by  the  Instructions  requested,  both  sides, 
notwithstanding  the  dictum  in  the  former  re- 
port, conceded  that  an  acceptance  of  the 
amount  tradered,  In  full  satisfaction,  would 
be  a  valid  settlement  and  discharge  of  any 
claim;  and  this  is  right.  The  doctrine  that 
a  debt  is  not  discharged  by  the  receipt,  even 
ostensibly  in  satisfaction,  of  a  smaller 
amount.  Is  based  on  the  fact  that  there  is  in 
sach  case  no  consideration.  Pionel's  Case, 
5  Coke,  117;  Cumber  t.  Wane,  1  Strange,  426. 
It  does  not  apply  to  the  case  of  a  disputed 
claim.  Slade  t.  Elevator  Go,,  39  Neb.  tiOO, 
58  N.  W.  101;  Tanner  v.  Merrill  (Mich.)  65 
N.  W.  664;  BuU  v.  Bull,  43  Conn.  455;  Mc- 
Daniels  t.  Lapham,  21  Vt  222;  Alvord  v. 
Marsh,  12  Allen,  603;  Easton  v.  Easton,  112 
Mass.  43S:  King  v.  City  of  New  Orleans,  14 
Ls-  Ann.  Donohue  v.  Woodbury,  6  Cush. 
150;  Hills  T.  Sommer,  53  Hun,  392,  6  N.  Y. 
Supp.  469;  Reynolds  v.  Lumber  Co.,  85  Hun, 
470,  33  N.  Y.  Supp.  Ill;  Fuller  v.  Kemp,  138 
N.  Y.  231,  33  N.  E.  1034;  U.  8.  v.  Adams. 
7  Wall.  463;  U.  S.  v.  Child,  12  WaU.  232.  In 
some  of  these  cases  the  old  rule  is  stated  to 
apply  to  liquidated  claims,  and  the  distinc- 
tion is  made  between  claims  that  are  liqui- 
dated and  those  which  are  not  Tbe  term 
"liquidated,"  when  used  in  this  connection, 
means  one  where  the  amoupt  due  baa  been 
ascertained  and  agreed  upon  by  the  parties, 
or  Is  fixed  by  operation  of  law.  Hargroves 
V.  Cooke,  15  Ga.  321.  See,  also,  Anderson's, 
Sweet's,  and  Bouvler's  Law  Dictionaries, 
where  similar  definitions  appear.  In  this 
sense  this  claim  was  not  liquidated.  The 
contract  fixed  different  prices  for  excavating 
solid  rock,  loose  rock,  and  earth;  and,  while 
the  parties  substantially  agreed  as  to  the  to- 
tal amount  of  excavating,  the  classification  of 
the  work  was  in  dispute,  so  that  the  amount 
<lue  was  not  settled  or  agreed  upon  by  the 
parties,  nor  was  it  fixed  by  operatlcm  of  law, 
but  could  only  be  determined  by  a  future 
agreement,  or  by  proof  as  to  the  amount  of 
each  class  of  work.  Nor  do  the  adjudicated 
coses  support  the  dictum  in  the  former  opin- 
ion to  the  effect  that,  where  only  the  amount 
admitted  to  be  due  is  paid,  so  for  the  claim 
is  within  the  rule  as  one  liquidated  or  not 
disputed,  notwithstanding  the  plaintiff  claims 
a  greater  amount.  In  many  of  the  cases 
cited,  the  amount  tendered  was  precisely  the 
sum  admitted  to  be  due.  If  a  consideration 
la  In  such  case  necessarji;  It  maj  be  found  in 


the  fact  that  the  payee  receives  immediate 
payment  of  so  much  as  is  paid,  without  the 
expense,  delay,  or  labor  of  an  acooonting.  in 
or  out  of  court,  and  avoids  thereby  threat- 
ened litigation,  which  we  think  is  always  con- 
sidered a  valuable  consideration. 

It  has  been  necessary  to  consider  this  broad 
question,  notwithstanding  the  fact  that  both 
Instructions  seem  to  have  been  based  on  a 
similar  theory  of  law,  because,  if  the  law 
were  in  accordance  with  the  dictum  referred 
to,  the  Instruction  given  at  plalntlfTs  request 
would  be  more  favorable  to  the  defendant 
than  was  warranted;  and  any  erroneous 
statements  therein  would  be,  for  that  reason, 
without  prejudice.  The  fundamental  differ- 
ence in  the  instructions  was  that  that  given 
permitted  a  recovery  If  a  greater  amount 
was  In  fact  due.  and  if  the  plaintiff  did  not 
intend  to  receive  the  sum  named  in  full  set- 
tlement, and  without  the  reasonable  delay 
notified  the  defendant;  while  the  instruction 
refused  bound  the  plaintlfl  If  he  accepted  the 
money  knowing  that  It  was  tendered  only 
upon  the  condition  that  it  should  be  received 
in  full  satisfaction.  The  latter  rule  is  cor- 
rect. When  money  is  (^ered  on  condition 
that  it  be  accepted  in  full  satisfaction  ot  a 
demand,  the  person  receiving  it,  If  he  rective 
it  at  all,  must  take  it  subject  to  the  condl- 
tl(m  named.  His  acceptance  of  the  money 
under  such  a  tender  is  an  acceptance  of  the 
condition,  notwithstanding  any  i^otest  that 
he  may  at  tliat  time  or  afterwards  make  to 
the  contrary.  Fuller  v.  Kemp,  supra;  Rey- 
nolds V.  Lumber  Co.,  supra;  Donohue  v. 
Woodbury,  supra;  McDantels  v.  Lapham,  su- 
pra. This  principle  is  so  clear  and  so  well 
supported  by  authority  that  no  discussion 
seems  necessary.  It  was  not,  therefore,  the 
defendant's  intention,  secret  or  express,  when 
he  received  the  money,  which  controlled  the 
legal  effect  of  the  transaction;  it  was  the 
condition  attached  to  the  tender  of  the  money, 
which  condition  was  accepted  by  the  fact 
of  bis  receipt  So  that  neither  defendant's 
verbal  protests  to  the  bank  nor  his  written 
declaration  to  the  plaintiff  could  change  the 
legal  effect  of  his  act. 

It  may  be  said  that  there  Is  evidence  tend- 
ing to  show  that  the  bank  or  Mosher  was 
plaintiff's  agent  for  tbe  purpose  of  paying  the 
money,  as  there  is  also  evidence  tending  to 
show  that  Mosher  informed  defendant  that 
Us  signing  the  receipt  would  not  affect  his 
legal  rights;  that  therefore,  Mosher's  pay- 
ing the  mcmey,  in  the  face  of  defendant's  pro- 
test that  a  larger  sum  was  due,  was  a  waiver 
of  the  condition.  But  the  answer  to  this  is 
that  Mosher  had  no  authority  to  waive  the 
condition.  His  instructions  were  absolute  to 
pay  the  money  only  in  full  settlement,  and 
on  the  signing  of  the  receipt  It  is  true  that 
the  evidence  is  conflicting  as  to  whether  plain- 
tiff was  shown  this  letter.  But  It  is  Imma- 
terial whether  it  was  shown  him  or  not  be- 
cause the  receipt  itself  and  Mosher's  require- 
ment that  it  should  be  signed  v«Knifficlent 
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nottee  to  the  plaintiff  that  Moaher  bad  no 
other  antlu«lt7,  and  could  not  waive  tbe  con- 
dltKm. 

We  think  the  Instniction  nqnestod  by  de- 
fendant ahonld  have  been  KlTeOi  and  that 
leqnested  by  itlalntUf  refused.  Revened  and 
remanded. 


RIDER  et  aL  t.  MURPHY 
(Suproae  Court  of  Nebraska.    AprU  7,  1896.) 
Ualicious  Phosicdtion  —  BURDBN  or  Fsoor  — 
SurriciCNCT  or  Etidbncb. 

1.  To  render  a  prosecatiog  witness  liable  in 
an  action  for  malicious  proBecution,  it  must  be 
.  allesed  and  proved  that  tus  conduct  in  the  prem- 
ises was  inspired  bj  mallcioas  motiTCSf  and  was 
without  probable  cause. 

2.  Probable  cause  is  the  existence  of  such 
facts  and  drcumstancea  as  would  exdte  the  be- 
lief in  a  reasonable  man's  mind,  acUnx  on  the 
facts  within  the  knowledge  of  the  prosecutor, 
that  the  person  charged  was  guilty  of  the  crime 
for  which  he  was  prosecuted.  14  Am.  &  Eng. 
Enc.  Law  (1st  Ed.)  24. 

3.  Kri dance  examined,  and  found  wholly  lu- 
suffident  to  snstain  the  finding  of  the  jury  that 
the  plaintifEa  in  error  wen  Inspired  by  mali- 
dons  motlTes  in  causing  the  defendant  m  error 
to  be  prosecuted  for  the  crime  of  embezslement, 
and  wholly  Insuffidoit  to  support  the  finding  of 
the  jury  that  such  prosecotfon  was  begun  and 
carried  on  without  probal)le  cause. 

(Syilabos  by  the  Court) 

Error  to  district  court,  Douglas  county; 
O^den,  Judge. 

Action  by  John  EL  Murphy  against  John 
Rider  and  another.  There  was  a  Judgment 
for  plalntlfC,  and  defendants  bring  error. 
Reversed. 

James  W.  Orr  and  Lee  S.  Estelle,  for 
pl&intlffB  In  error.  Schomp  &  Corson,  for 
defendant  in  error. 

RAGAN,  O.  In  the  district  court  of  Doug- 
las county,  John  H.  Murphy  sued  John  Ri- 
der and  Fred  H.  Glick,  and  one  J.  A.  Rider, 
since  deceased,  for  damages  for  malicious 
prosecution.  Murphy  had  a  verdict  and 
Judgment,  and  Rider  &  Glick  prosecute  to 
tills  conrt  a  petition  in  error. 

It  appears  that.  In  the  antumn  of  1891,  Ri- 
der &  GI\<3l  were  engaged  In  business  In  tbe 
dty  of  Omaha,  and  dealing  In  butter,  eggs, 
and  poultry,  and  other  farm  products,  un 
the  trial  of  this  case,  the  evidence  of  Mur- 
phy, so  far  as  tbe  same  is  material  here, 
was  In  substance  as  follows:  In  November, 
1891,  at  the  Instance  of  Rider  ft  GUck,  he 
went  to  Mllford,  In  this  state,  to  purchase 
butter  and  eggs  and  poultry.  He  purchased 
a  considerable  quantity  which  he  shipped  to 
Rider  &  GUck.  Murphy  paid  Ills  traveling 
expenses,  and  Rider  &  Gllck  furnished  the 
money  to  pay  for  the  products  bought. 
These  products  Murphy  shipped  to  Rider  & 
Gllck  at  Omaha,  and  they  disposed  of  them. 
When  Murphy  returned  to  Omaha  from  tbe 
Mllford  trip,  a  difficult  arose  between  him 
and  Rider  &  Gllck  as  to  the  amount  of  mon- 
ey that  was  coming  to  him  from  them  for  tbe 


products  be  bad  bongbt  and  BUn>ed  tbon  on 
this  Mllfbrd  tripb  Hniphy  dalmed  that  he 
was  to  bare  one-half  tbe  profits  realised 
from  tbe  products  purchased,  and  that  those 
I  profits  ought  to  be  somewbne  In  tbe  ndgb- 
borbood  of  fSOa  Rider  ft  OUck,  on  tbe  oth- 
er hand,  dalmed  that  tbe  amount  due  to  Mur- 
phy was  ^77.  They  made  him  out  a  state- 
ment from  tbe  bodka  abowlng  this  fact,  and 
offered  lilm  a  cbedc  tar  that  amount  of  mon- 
ey. Mnrpby  became  enraged,  and  refused 
to  acc^t  tbe  check  In  settlement,  threw  it 
down,  and  left  the  office  of  Rider  ft  GMck, 
He  called  at  tbe  office  of  Rider  ft  Gll(^  sev- 
eral times  after  that  time,  but  the  Mllford 
deal  was  not  talked  of  at  all  those  visits. 
Early  In  December,  1891,  Murphy,  while  at 
the  office  of  Rider  ft  Gllck.  was  told  by  them 
that  be  could  make  some  mon^  by  buying 
potatoes  In  Iowa  for  them;  uiat  they  would 
furnish  the  mon^  to  pay  for  tbe  potatoes, 
and  pay  80  cents  a  bushel  for  all  the  pota- 
toes (not  exceeding  a  certain  quantity)  whidi 
he  might  buy,  Mnrpby  to  have  as  compensa- 
tion tbe  difference  between  what  be  might 
pay  for  the  potatoes  and  the  30  centa  a  bush- 
el wlilch  Rider  ft  Gllck  were  to  pay.  He 
agreed  to  go  to  Iowa,  and  buy  potatoes  on 
these  terms,  and  went  to  Gllck,  and  said: 
"I  wiU  take  that  check  now."  Glit^  there- 
upon handed  Murphy  the  chedt  for  $0.77. 
The  check  was  dated  the  8th  of  December, 
1881;  and  Murpliy,  the  next  morning,  pre- 
sented this  check  to  the  bank  on  which  It 
was  drawn,  and  he  then  discovered  that  It 
bad  written  across  the  back  of  it,  "In  full 
settlement  of  account,"  whereupon  he  erased 
that  indorsement,  and  cashed  the  check. 
Murphy  then  went  to  Iowa,  and  contracted 
for  some  potatoes.  He  caused  Rider  ft  Gllck 
to  deposit  $100  In  a  bank  In  Iowa  to  his 
credit  with  which  to  pay  for  the  potatoes 
bought.  He  then  came  to  Omaha,  and  told 
Rider  &  Gllck  tliat  he  had  nought  some  po- 
tatoes for  ttiem;  that  they  would  be  shipped 
in  refrigerator  cars,  and  would  not  arrive  for 
about  a  week,  and  then  demanded  of  them 
that  they  first  settle  up  the  Mllford  deal,  ac- 
cording to  what  he  claimed. 

This,  we  repeat.  Is  substantially  Murphy's 
evidence.  The  record  further  shows  that  no 
part  of  the  money  which  Rider  ft  Gllck  fur- 
nished Murptiy  was  ever  returned  to  them, 
nor  did  they  ever  receive  any  of  the  potatoes 
bought  with  that  money  by  Murphy.  Very 
soon  after  the  last  Interview  described  be- 
tween Murphy  and  Rider  ft  Gllck,  the  latter 
ascertained  that  Murphy  had  used  the  mon- 
ey sent  him  In  buying  potatoes;  that  he  had 
put  them  In  a  car,  and  consigned  them  to 
Hayden  Broa,  a  firm  doing  business  in  the 
city  of  Omaha.  Acting  upon  this  Informa- 
tion, Rider  &  Gll(dc  swore  out  a  oomi^nt 
charging  Murphy  with  embezzlement.  He 
was  bound  over  to  the  district  court  An 
Informatitm  charging  him  with  embezzlement 
was  filed  by  the  prosecuting  attorney,  on 
wblch  be  was  tried  and  acquitted.   This  is 
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the  prosecutloii  made  the  baste  of  the  pre^ 
ent  action.  Does  this  ertdence  Bopport  the 
vwdlct? 

In  Dreyfns  r.  Anl,  29  Neb.  lei,  4B  K.  W. 
282,  thte  court  held  that,  "to  entitle  the  plain- 
tiff to  recover  In  an  acUon  for  malldoos 
prosecution,  he  must  prove  a  want  (rf  prob- 
able cause,  malice  of  the  defendant,  and  that 
the  criminal  prosecntlw  Is  ended."  This 
case  was  followed  in  Yennnm  y.  Huston,  88 
Neb.  293,  56  N.  W.  870,  and  It  was  there  held 
that,  "to  render  a  pnmecntlng  witness  lia- 
ble In  an  action  for  malicious  prosecution.  It 
must  be  alleged  and  proved  that  hte  con- 
duct In  the  premises  was  Insirfred  by  mali- 
cious motives,  and  was  without  probable 
cause.'*  In  Davie  v.  Wisher,  72  HI.  2B2, 
probable  cause  IS  thus  defined:  "Probable 
cause  Is  defined  to  be  a  reasonaUe  pmund  of 
suspicion,  supported  by  circumstances  sufft- 
dently  strong  in  themselves  to  warrant  a 
cautions  man  in  the  bdlef  that  the  person 
accused  Is  gtUlty  of  the  offense  charged.** 
And  m  volume  14,  p.  24,  of  the  American  ft 
English  Encyclopedia  of  Law,  the  authori- 
ties as  to  what  constitutes  probable  cause 
are  collated,  and  it  Is  there  sUd:  "ProbaUe 
cause  is  the-  existence  of  such  facts  and  dr- 
comstances  as  would  excite  the  belief  In  a 
reasonable  mind,  acting  on  the  facts  within 
the  luiowledge  of  a  prosecntor,  that  the  per- 
son charged  was  guilty  of  ttie  crime  fbr 
which  he  was  prosecuted." 

Now,  let  us  examine  the  undisputed  evi- 
dence In  thte  case,  and  the  evidence  of  Mm> 
pby  himself  In  the  light  of  the  rules  and  au- 
thorities quoted  above.  Blder  ft  Glhdc  pros- 
ecuted Murphy  tor  the  crime  of  embemle- 
ment  They  fciww  at  the  time  they  did  so 
that  be  had  been  acting  as  their  agent  to 
purchase  potatoes  for  them;  that  he  had 
used  the  money  they  furnished  him  for  that 
purpose  in  the  purchase  of  potatoes;  that 
he  had  shipped  these  potatoes  to  other  pai^ 
ties;  and  that  he  had.  In  effect,  according 
to  hte  own  evidence,  demanded  of  them  that 
they  allow  him  some  |30O,  which  he  claim- 
ed was  due  firom  the  MUford  deal,  as  a  con- 
dition precedent  to  his  delivering  to  them 
the  potatoes  whlcb  he  had  bought  for  them 
with  their  money,  or  the  proceeds  thereof. 
They  also  knew  that,  when  he  was  first 
informed  as  to  the  amount  coming  to  him 
from  the  Milfbrd  deal,  he  had  refused  to 
accept  It;  that  subsequently  he  had  under- 
taken to  buy  potatoes  for  them,  and  had 
voluntarily  demanded  the  check  which  he 
had  refused  in  settlement  tit  the  Mllford 
deal;  that  he  had  received  and  cashed  that 
check;  and  they  had  the  right  to  believe 
from  Murphy's  conduct  that  the  differences 
which  had  exteted  between  them  In  refer- 
ence to  the  profits  of  the  Hilford  deal  had 
by  them  been  settled  to  Murphy's  sattefac- 
tion,  or  that  he  had  accepted  the  check  In 
settlement  Treat  v.  Price,  47  Neb.  — ,  66 
N.  W.  834.  It  seems  to  us  that  these  facts 
and  circumstances,  known  to  Rider  ft  Ollck, 


and  on  which  they  acted,  were  sufficient  to 
excite  the  belief  in  their  minds,  they  beine 
reasonable  men.  that  Murphy  was  guilty  of 
tbe  crime  with  which  they  charged  him. 
But.  whether  Murphy  accepted  the  check  of 
9&77  in  settlement  of  the  Milford  deal  or 
not,  the  evidence  shows  beyond  all  ques- 
tion that  Rider  ft  OUck  thought  he  had; 
«nd  the  argument  is  now  made  here  in  be- 
half of  Murphy  that  Blder  ft  Gllck  had  the 
books  showing  the  profits  of  the  Mllford 
deal;  that  they  had  Murphy  in  their  pow- 
er; and  that  he  (Murphy)  felt  and  realized 
his  position,  and  thought  what  he  lacked  In 
power  he  must  supply  by  policy,— he  must 
in  some  way  get  the  firm  of  Rider  ft  Gllck 
to  be  bis  creditor,  rather  than  his  debtor. 
In  other  words,  thte  argument  te  a  con- 
cession by  Murphy's  counsel  that  at  the 
time  he  acc^ted  the  check,  not  only  did 
Rider  &  Gllck  believe  that  he  accepted  it  in 
setUement,  but  that  Murphy  knew  they  so 
understood.  But,  If  It  be  conceded  that 
Murphy  did  not  accept  this  check  in  settle- 
ment of  the  Mllford  deal,  he  was  none  the 
less  the  agent  and  trustee  of  Rider  ft  GUck 
In  the  transactlfHi  of  purchasing  the  pota- 
toes. We  think,  therefor^  that  Rider  ft 
Qllck  had  probable  cause  to  believe  Murphy 
guilty  of  embezzlement  at  the  time  they 
caused  him  to  be  arrested  for  that  crime. 
There  te  In  the  record  no  evidence  to  sup- 
port the  finding  of  the  Jury  that  the  con- 
duct of  Rider  ft  Gllck  In  causing  Murphy  to 
be  prosecuted  for  embezzlement  was  Inspir- 
ed by  a  malldous  motive;  nor  to  support 
the  finding  of  the  Jury  that  the  prosecution 
was  t>^un  and  carried  on  without  probable 
cause.  The  Judgment  of  the  district  court 
te  reversed,  and  the  cause  remanded.  Re- 
versed and  remanded. 


ABBOTT  V.  BARTON  et  sL 
(Snprone  Goort  of  Nebraska.    April  7.  1896.) 
EQorrT—DsnuRHiB— Exception. 
To  secure  a  rerlew  of  alleged  error  Id  BOft- 
tsloing  a  demnrrv  to  a  iwtitioD  an  exception  Is 
Indi8peiiM.Dl7  secesiiary,  even  tbongh  the  sctlon 
u  Bolelj  Cor  equitable  relief. 
(Syllabos  by  the  Court) 

Appeal  from  and  error  to  district  court. 
Saline  county;  Hastings,  Judge. 

Action  by  Lysle  L  Abbott  against  John  Bar- 
ton and  others.  From  a  Judgment  for  de> 
feudants,  plaintiff  brings  error,  and  appeals. 
Affirmed. 

Cowln  &  McHugh  and  Abbott  ft  Abbott, 
for  appellant  F.  L  Fobs  and  W.  R.  Matson, 

for  appellees. 

RTAN,  C.  This  action  was  brought  In  the 
district  court  of  Saline  county  by  the  ap- 
pellant to  Nijoin  the  collection  of  a  Jui^ment 
rendered  against  him  In  the  county  court  of 
Hall  county.  The  app^Iee  John  Barton  was 
made  a  defendant  because,  as  sheriff  of  8a- 
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line  connt7,  he  was.  as  alleged,  about  to 
Levy  an  executl<»i  for  the  coUecUcm  of  the 
aforesaid  Judgment  upon  the  real  pn^^erty 
of  the  plaintiff,  and  Eldward  Hooper  was 
made  defendant  because  the  said  judgment 
was  In  hlB  favOT.  The  grounds  upon  which 
It  was  sought  to  prevent  the  enforcement  of 
the  aforesaid  judgment  were  that  It  was  ren- 
dered in  favor  of  Hooper,  who  was  not  the 
real  party  In  interest;  that  service  of  the 
summons  issued  by  the  county  court  of  Hall 
county  had  been  made  upon  the  appellant, 
who  at  that  time  was  witMn  and  a  resident 
of  Douglas  county,  and  that  there  was  a 
defense  to  the  collection  of  the  note  sued 
tq;>0D;  wher^ore,  as  jdalotlff  <daimed,  the 
county  court  of  Hall  county  was  without  ju- 
risdiction to  render  the  said  judgment.  It  is 
said  in  argument  that  a  general  demurrer 
was  sustained  to  this  petition,  and  that, 
plaintiff  having  elected  to  stand  thereon,  his 
action  was  dismissed.  This  may  be  assumed 
to  be  true,  though,  as  will  hereafter  appear, 
it  is  not  very  clear  that  a  demurrer  was  over- 
ruled. There  is,  however,  an  Insurmount- 
able obstacle  to  our  i»tx:eeding  further  in 
this  matter,  and  that  Is  that  to  the  ruling  of 
the  court  no  exertion  vras  tai^en.  The  jour- 
nal entry  first  recites  the  submission  ot  the 
demurrer  to  the  court,  and  immediately 
thereafter  contains  the  following  language: 
"On  cousideratlon  whereof  the  court  over- 
rules said  moti(»i.  Plaintifl  not  desiring  to 
plead  further,  It  la  therefore  considered  by 
the  court  that  the  temporary  injunction  al- 
lowed herein  be,  and  the  same  ts  hereby, 
dissolved,  and  this  action  Is  herein  dismiss- 
ed, and  that  the  defoidants  have  and  recover 
of  and  from  the  plaintiff  their  costs  herein 
ezp«ided.  Plaintiff  gives  notics  of  an  ap- 
peal, and  the  supersedeas  bond  is  fixed  at  the 
sum  of  two  hundred  dollars."  There  m^  be 
an  appeal  fmn  the  Judgment  of  0»  district 
court  In  an  equity  case,  and  In  this  court 
the  review  will  be  had  upon  the  evld«ice  In- 
troduced in  the  district  court,  when  properly 
preserved;  but  the  requirement  of  an  ex- 
ception to  a  mling  whmeby  a  demurrer  Is 
sustained  to  the  petition  Is  as  Indispensable 
in  an  equitable  action  as  in  an  action  at  law. 
The  Judgment  of  the  district  court  Is  affirmed. 


LOMBARD  INV.  CO.  v.  SNOWDEN  et  al. 

(Supreme  Court  of  Nebraska.    April  7,  1896.) 

Apps&l— Wbioht  or  Evionras. 

This  appeal  InTolves  only  a  question  of 
fact.   The  record  examined,  and  the  conclusion 
reached  that  the  decree  of  the  diatrict  court  is 
supported  by  sufficient  evidence. 
(Syliabos  by  the  Court.) 

Appeal  from  district  court,  Buffalo  coun- 
ty; Holcomb,  Judge. 

Action  by  the  Lombard  Investment  Com- 
pany against  Andrew  J.  Snowden  and  oth- 
ers.   Defendant  W.  C  Tillson  filed  a  cross 


petition,  and  obtained  an  affirmative  ]ud|^ 
ment,  and  defmdant  A.  B.  Slater  appeals. 
Affirmed. 

William  Oaslln,  Warren  Pratt,  and  Bromc 
ft  Jones,  for  appellant  GasUn,  Newmaa 
ft  HalloweU,  for  appellee. 

RAGAN,  C.  The  titie  of  this  case  Is  the 
"Lomtnrd  Investment  Company  against  A 
J.  Snowden."  But  these  parties  have  no  In- 
terest in  the  matter  In  controversy  here. 
The  suit  was  brought  by  the  Lombard  In- 
vestment Company,  in  the  district  court  of 
Buffalo  county,  against  Snowden,  to  fore- 
close a  real-estate  mortgage.  One  A.  D, 
Slater  was  made  defendant,  he  having  ac- 
quired Snowdoi'fl  interest  In  the  real  estate 
previously  mortgaged  by  the  latter  to  the 
investment  company.  W.  0.  Tillson  was 
also  made  a  party  defendant,  and  he  filed  a 
cross  petition,  and  sought  to  foreclose  a 
mortgage  on  the  real  estate  described  In  the 
Investment  company's  mortgage,  claiming  a 
lien  subject  to  the  lien,  of  the  Invcstmotf 
company.  Slater  answered  the  cross  peti- 
tion of  Tillson,  admitting  the  execution  an4 
delivery  by  his  grantor,  Snowden,  of  the 
mortgage  sought  to  be  foreclosed,  but  plead- 
ed, as  a  defense  to  Tlllson's  cross  actloB, 
that  the  debt  which  It  secured  had  bees 
paid.  Tillson  had  a  decree  as  prayed,  and 
Slater  appeals. 

The  record  involves  only  a  question  of 
fact,  namely,  does  the  evidence  support  the 
finding  of  the  district  court  that  Tillsoifs 
mortgage  had  not  been  paid?  The  evidenee 
Is  very  unsatlBfactoty,  and  in  9ome  cases 
self-c<mtradlctory;  but  we  are  constrainei 
to  say  that  there  is  sufficient  evidence  In  the 
record  to  support  the  finding  of  the  distrid 
court,  and  its  de<»ee  is  ther^ore  affirmed. 


J.  P.  SEIBERLING  &  CO.  v.  FLETCHEB. 
(Sapreme  Court  of  Nebraska.    April  7,  18864 
Bill  or  Ezoeptions— AuTUBNTicATioy. 
A  bUl  of  exceptions,  though  signed  to4 
allowed  by  the  derk  of  the  district  court  Id  par 
anance  of  the  stipulation  therefor  required  bp 
statute,  cannot  be  used  in  this  court  for  a^ 
purpose,  unless  the  clerk  nlso  certifies  such  bm 
of  exceptions  to  be  the  original  or  a  true  ctmr- 
Martin  v.  FUlmore  Co.,  62  N.  W.  863,  44  NeV 
719,  followed. 
(SyllubBs  by  the  Court.) 

Error  to  district  court,  Sherman  county; 
Holcomb,  Judge. 

Action  by  J.  F.  SelberUng  ft  Go.  against 
Anson  L.  Fletcher.  There  was  a  Judgmest 
for  defendant,  and  plaintiffs  bring  error.  Af- 
firmed. 

Paul  ft  Templln,  for  ptaintlfls  in  emc 
Nightlngsle  Bros.,  for  defendant  in  emx. 

RAGAN,  C.  J.  F.  S^berling  ft  Co.  brongM 
this  suit  to  the  district  court  of  Sherman 
county  against  Anson  L.  Fletcher  on  a  pro» 
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issory  note.  Fletcher  had  a  Terdlct  and 
jadgment,  and  Seiberllng  &  Co.  prosecute 
liere  a  petition  in  error. 

1.  The  assignmentB  of  error  argued  In  the 
lirief  are  directed  first  to  the  action  of  the 
district  court  In  the  admission  and  rejec- 
tion of  certain  evidence  at  the  trial.  These 
assignments  of  error  cannot  be  reviewed,  for 
the  reason  that  the  bill  of  exceptions  is  not 
aatbentlcated  as  required  bj  law.  It  is  in 
precisely  the  condition  that  the  bill  of  ex< 
ceptions  was  in  Romberg  v.  Fokken,  47  Neb. 
— ,  GO  N.  W.  282;  Martin  v.  Fillmore  Co.. 
44  Neb.  719,  02  N.  W.  8(13.  The  bill  of  excep- 
tions is  signed  and  allowed  by  the  clerk,  but 
there  is  nowhere  in  the  record  any  certificate 
«f  the  clerk  that  the  bill  of  exceptions  la 
either  the  original  or  a  copy. 

2.  The  second  assignment  argued  In  the 
brief  relates  to  the  action  of  the  district 
court  In  giving  and  refusing  certain  iustmc- 
tions.  On  looking  Into  the  record,  we  dls- 
fover  that  no  exception  was  taken  by  any 
person  to  any  Instruction  given  or  refused. 
This  assignment,  £tterefore,  cannot  be  con- 
ridered.  The  pleadings  support  the  Judg- 
ment rendered.  It  must  therefore  be,  and  la, 
affirmed. 


MANKER  T.  SINE. 
Supreme  Court  of  Nebraska.    April  T,  1896.) 

BaPLKTlN  —  JUPOMINT  —  DlSCHAKOB  UP  RbCOKD. 

1.  The  district  court  may,  on  motion  and  sat- 
hfactory  proof  that  a  judgment  bad  been  fully 
paid  or  eatisfied  by  the  act  of  the  partiea  there- 
la,  order  it  dischaived  and  canceled  of  record. 

2.  The  plaintiff  against  whom,  in  an  ac- 
tioD  of  replevin,  judgment  had  beea  rendered, 
tor  the  return  of  the  property  In  dispute,  or  for 
tW  Talue  thereof  in  case  ft  could  not  be  returned, 
paid  the  amount  of  coata  assessed  against  him, 
also  the  damage  awarded  for  the  wron^nl  de- 
InitioD  of  the  property,  and  thereupon  made  a 
aaffident  tender  of  said  property  to  the  defend- 
ant Beld  a  discharge  of  tne  alternative  judg- 
■lent,  and  that  satisfaction  thcareof  stioald,  on 
Us  motion,  be  entered  of  record. 

fSyllabus  by  the  Court.) 

Gnor  to  district  court,  Gaas  county;  Cbap- 
aun.  Judge. 

Replerln  by  O.  A.  Hanker  agalnat  P. 
ane>  In  which  there  was  a  Judgment  for  de- 
fendant. I^IntUE  moved  to  have  the  judg- 
BOit  discharged  of  record.  The  motion  waa 
denied,  and  he  brings  error.  Reversed. 

Allen  Beeson,  for  plaintiff  In  error.  Wool- 
ley  &  Gibson,  for  defendant  In  error. 

POST,  C.  J.  This  cause  was  before  us  at 
a  previous  term,  at  which  time  a  judgment 
for  the  defendant  in  error  was  reversed, 
with  directions  to  the  district  for  Cass 
county  to  enter  an  alternative  judgment  up- 
on the  verdict  of  the  jury  for  a  return  of 
the  property  replevied,  or  for  its  value  in 
case  a  return  thereof  could  not  be  had.  See 
Hanker  v.  Sine.  35  Neb.  746,  93  N.  W.  734. 
Judgment  having  beea  rendered  in  accord- 


ance with  the  mandate  of  this  court,  the 
plaintiff  in  error,  who  Is  also  plaintiff  below, 
tendered  to  the  defendant  the  property  in 
controversy  at  the  place  where  it  was  taken 
from  the  latter,  by  virtue  of  the  order  of 
replevin.  He  also  paid  to  the  clerk  of  tiie 
district  court  the  sum  of  $24.63,  costs  as- 
sessed against  him,  and  the  further  sum  of 
$1,  being  the  damage  awarded  by  the  Jury 
for  the  wrongful  detention  of  said  property, 
and  thereupon,  by  motion,  sought  to  have 
the  alternative  Judgment  against  him  dis- 
charged, and  satisfaction  thereof  entered  of 
record.  The  evidence  upon  which  said  mo- 
tion was  heard  and  determined  is  not  made 
a  part  of  the  record,  although  the  facts  aa 
found  are  substantially  as  alleged  In  the 
motion,  judged  by  the  following  entry:  "And 
now,  on  this  2»th  day  of  May,  1893,  it  being 
one  of  the  days  of  the  regular  1893  term  of 
this  court,  this  cause  came  on  for  decision 
on  the  mot]<«i  of  the  plaintiff  for  a  cancella- 
tion of  the  Judgment  herein;  and  the  court, 
being  well  and  fully  advised  In  the  premises, 
doth  And  that  the  plaintiff,  after  the  Judg- 
ment was  rendered  upon  the  nuindate  from 
the  supreme  court  in  this  cause,  tendered  to 
defendant  the  property  replevied  In  this 
cause,  and  made  said  tender  at  the  place 
where  said  property  was  taken  from  the  de- 
fendant under  the  writ  of  replevin,  and  that 
plaintiff  offered  to  return  said  property  to 
defendant,  and  that  plaintiff  has  made  a 
sulHeient  tender  of  said  property  to  defend- 
ant; but,  the  court  being  of  the  opinion  that 
there  is  no  authority  In  this  proceeding  to 
cancel  the  alternative  judgment,  ttie  court 
refused  to  Interfere  with  said  Judgment,  to 
which  ruling  and  action  the  plaintiff  and  de- 
fendant each  excepts."  The  object  of  this 
proceeding  is  to  secufe  a  reversal  of  the 
foregoing  order,  and  for  the  remanding  of 
the  cause.  In  order  that  the  Judgment  de- 
scribed may  be  satisfied  of  record,  under  the 
direction  of  the  district  court  The  finding 
being  In  favor  of  the  plaintiff  as  to  the  al- 
leged tender  of  the  property,  and  payment 
of  the  costs  and  damage  for  the  wrongful 
detention  of  such  property  being  undisputed, 
our  investigation  Is  confined  to  a  single 
question  of  practice,  viz.  wbetbw  the  Judg- 
ment defendant  may  In  such  case  proceed  in 
a  summary  manner  by  motion  for  the  satis- 
faction of  the  Judgment  against  him,  or 
wiiether  Us  remedy  is  by  bill  in  equity  or 
other  appropriate  action. 

It  Is  by  section  322,  Code  Civ.  Proc,  among 
other  things,  provided  that  ''whenever  any 
Judgment  Is  paid  off  and  discharged,  the 
clerk  shall  enter  such  fact  upon  the  Judg- 
ment record  In  a  column  provided  for  that 
purpose."  Courts  of  general  Jurisdiction 
have  an  Inherent  supervisory  c<mtroI  over 
their  Judgments  and  decrees.  They  may 
award  process  for  the  enforcement  of  their 
Judgments  and  orders,  and  may,  whenever 
necessary  In  order  to  correct  or  prevent 
abuse  thereof,  stay  or  quash  any  executliui 
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or  otber  writ  Issued  by  their  authority.  The 
cleA  Is  but  the  hand  of  the  court,  and 
whatever  he  Is  required  to  do  la  the  dis- 
charge of  his  duties  towards  litigants  or 
others  may  be  enforced  by  the  command  of 
the  court;  and  the  duty  to  satisfy  of  record 
a  judgmait  w  decree  t^on  fuU  performance 
the  party  bound  thereby  fftliows  as  a 
neceseaiy  Incident  of  the  power  of  the  court 
to  enforce  Ita  otdera.  See  Brlggs  t.  Thomp- 
son. 20  Johns.  294;  Shaw  t.  Dwight,  27  N. 
Y.  214;  Harper  t.  Oraham,  20  Ohio,  105; 
Lough  T.  Pitman,  28  Minn.  84S,  4  N.  W.  220; 
Black,  Judgm.  par.  1014  et  seq.  That  an  ac- 
tion may.  In  a  propw  ease,  be  maintained 
for  the  cancellation  of  a  Judgment  after  pay- 
ment In  full,  or  on  account  of  facts  amount- 
ing to  an  accord  and  satisfaction,  la  not 
doubted,  altbongb  the  remedy  by  that  means 
Is,  at  most,  cumulatlTe.  The  plaintiff  in  the 
case  at  bar  has,  according  to  the  flndliv  of 
the  district  court,  satisfied  the  judgment  by 
a  return  of  the  property  replerled.  True,  It 
may  be  Inferred  from  the  record  that  the 
defendant,  for  reasons  not  disclosed,  refused 
to  recelTe  the  property  when  returned  In 
obedience  to  the  Judgment  In  his  faror;  but 
that  fact  cannot.  In  view  of  the  finding  of 
the  district  court,  be  regarded  as  material 
The  question  is  not  whether  the  defendant 
In  a  replevin  suit  may,  uptm  any  conceivable 
state  of  facta,  refuse  to  accept  the  proper^ 
in  dispute  when  tendered  pursuant  to  an  al- 
ternative Judgment  in  his  favor,  and  after- 
wards assert  a  substantial  right  thereunder, 
but  whether,  upon  the  facts  of  the  case  be- 
fore us,  the  return  of  the  prc^rty  operated 
to  discharge  the  alternative  Judgment  That 
question  must:  as  we  have  seen,  be  an- 
swered In  the  affirmative.  It  follows  that 
the  order  complained  of  should  be  reversed, 
and  the  cause  remanded,  with  directions  to 
satisfy  of  record  the  Judgment  her^n  men- 
tioned.   Reversed  and  remanded. 


STEELE  et  al.  t.  KEARNEY  NAT.  BANK 
et  eL 

(Supreme  Court  of  Nebraska.    April  7,  1896.) 
Partnbssbip    Firm  and  Pritatb  Cbboitoks  — 
Bbutivb  Bisbts. 

1.  mie  assets  of  an  insolTent  partnership 
will,  Id  equity,  be  treated  as  a  tniBt  fuod  for 
the  ^j^ment  ot  the  firm  creditors,  and  canuot  be 
applied  in  satisfaction  of  the  persosal  obligntions 
of  the  iodiridual  partners,  to  tbe  prejudice  of 
tbose  to  whom  it  <H]uitably  beioags. 

2.  Evideace  examined,  and  held  to  sostaintbe 
finding  of  the  district  court  that  the  mortgage 
assailed  was  given  to  secore  s  partnership  indebt- 
edness. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Buffalo  county; 
Holcomb,  Judge. 

Action  by  Dudley  M.  Steele  ft  Co.  against 
the  Kearney  National  Bank  and  others  to  set 
aside  a  conveyance.    From  a  Judgment  for 


the  bank.  plalntUTs  and  the  defendants  otber 
than  tbe  bank  aj^ieal.  Affirmed. 

Chas.  B.  Keller  and  Dryden  &  Main,  for  ap- 
pellants.   Alarston  &  Nevins,  for  app^lee. 

POST,  C.  J.  This  is  an  appeal  from  a  de- 
cree of  the  district  court  for  Buffalo  county. 
Tbe  proceeding  below  was  In  tbe  nature  of  a 
creditors'  bill  by  the  appellants  Dudley  M. 
Steele  &  Co.  to  set  aside  a  chattel  mortgage 
executed  by  tbe  firm  of  Hayden  &  Pargeter 
In  favor  of  the  appellee  the  Kearney  National 
Bank,  under  date  of  July  13,  1891,  covering 
a  stock  of  general  merchandise  in  the  city 
of  Kearney,  to  secure  an  alleged  indebtedness 
of  the  mort^agont  In  the  sum  of  $2,990. 
Meyer  &  Raapke  and  Groneweg  &  Schoent- 
gen,  attaching  creditors  of  Hayden  &  Par- 
geter,  were  made  defendants,  and  Join  with 
the  plaintiffs  in  prosecuting  an  appeal  from 
the  decree  of  the  district  court  in  favor  of 
the  defendant  bank.  The  mortgage  above 
mentioned  is  assailed  upon  the  ground  that 
the  amount  therein  named,  $2,9iX>,  Is  largely 
in  excess  of  the  actual  indebtedness  of  Hay- 
den &  Pargeter  to  the  bank,  and  Includes  the 
sum  of  $1,300  and  over  of  the  personal  obli- 
gation of  Ulchard  Pargeter,  a  member  of  said 
firm.  We  agree  with  counsel  for  appellants 
that  the  assets  of  an  Insolyent  partnership 
will,  in  a  court  of  equity,  be  treated  as  a 
trust  fund  for  the  payment  of  the  firm  cred- 
itors, and  that  one  partner  will  not  be  per- 
mitted to  divert  such  property  to  the  preju- 
dice of  those  to  whom  It  equitably  belongs. 
Ripley  V.  Commissioners,  3  Neb.  397;  Sam- 
ple V.  Hale,  34  Neb.  220,  51  N.  W.  837;  Ly- 
man V.  City  of  Lincoln,  38  Neb.  794,  57  N. 
W.  531;  Perkins  v.  Butler  Co.,  46  Neb.  314, 
64  N.  W.  970.  But  that  question  was  dis- 
tinctly raised  by  tbe  pleadings  and  proofs, 
and  the  finding  of  the  court  upon  the  issue 
thus  present(<d  Is  entitled  to  the  same  consid- 
eration as  would  be  accorded  the  verdict  of  a 
jury.  Bank  v.  Morrison,  17  Neb.  341,  22  N. 
W.  782;  Bickel  v.  McAleer,  35  Neb.  515,  53 
N.  W.  374.  The  circumstance  chiefly  relied 
upon  In  support  of  tbe  appellants'  claim  Is 
that  the  amount  of  a  note  for  $1,000.  exe- 
cuted by  Mr.  Pargeter  to  the  bank  January  4,  > 
1888,  and  secured  by  mortgage  upon  certain 
lauds  in  Sherman  county  was  Included  in  tbe 
alleged  indebtedness  of  Hayden  &  Pargeter. 
It  appears,  however,  from  the  testimony  of 
Mr.  Pargeter,  given  in  behalf  of  appellants, 
that  the  $1,000  note  represented  money  bor- 
rowed for  said  firm,  and  used  In  the  paitner- 
shlp  business;  that  It  was.  In  short,  not  his 
Individual  indebtedness,  but  the  debt  of  Hay- 
den &  Pai^eter;  and  that  the  note  and  mort- 
gage executed  by  him  were  Intended  as  se- 
curity for  said  firm,— In  which  he  is  corrob- 
orated by  Mr.  Tillson,  cashier  of  the  bank. 
This  evidence  Is  quite  Bufl9cient  to  sustain  the 
finding  of  the  district  court.  The  decree  will 
therefore  be  affirmed. 
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OMAHA  ft  R.  y.  RT.  GO.  T.  WRIGHT  et  aL 

(Supreme  Coort  of  Nebraska.    April  T,  1886.) 
NBaLioiscB—PLBADiNOxRAiLROADS— Stock  Kill- 
ing—LiABiLiTT. 

1.  An  aUegation  of  negliguice  in  a  pleading 
Is,  like  one  of  fraud,  a  mere  conclurion.  The 
facts  from  which  the  inferenoe  of  negligence 
arises  most  be  plet-ded. 

2.  It  ia  error  to  submit  to  the  )nrj  an  iasne 
of  negligetice  not  raised  by  a  pleading  of  specific 
facts. 

3.  It  is  the  duty  of  an  engineer  in  charge  of 
a  train  to  exercise  such  a  lookout  aa  is  conswtent 
with  his  other  duties  to  ascertain  the  presence 
of  obstructions  on  the  track,  and  if  such  a  pre- 
caution would  have  rcTcaied  the  presence  of 
stock  in  time  to  have  aT<Med  their  injury  by 
the  use  of  ordinary  care,  the  railroad  company  is 
liable  for  injuries  inSicted  upon  them,  although 
they  were  not  actually  seen  until  too  late  to 
aToid  Btriking  them,  and  although  they  were  not 
without  the  protectioD  of  the  statute  zequiring 
tracks  to  be  fenced. 

(Syllabus  by  the  Court) 

Error  to  district  court  Saunders  county; 
Wheeler,  Judge. 

Action  by  George  M.  Wright  and  another, 
partners  as  Wright  &  Allen,  against  the 
Omaha  &  RepnMican  Valley  Railway  Com- 
pany. There  was  a  Judgment  for  plaintiffs, 
and  defendant  brings  error.  Reversed. 

J.  M.  Thurston,  W.  R.  Kelly,  and  B,  P. 
Smith,  for  plalntlfF  In  error.  R.  S.  Norral, 
for  defendants  In  error. 

IRVINB,  0.  The  d^endants  In  error 
brought  this  action  against  the  railway  com- 
pany to  recover  damages  on  accoont  of  cat 
tie  belonging  to  them,  killed  and  Injured  by 
a  train  of  the  railway  company.  The  petl- 
U<ai,  while  it  is  In  one  count,  really  alleges 
or  attempts  to  allege  three  crounda  of  r»- 
corery:  First,  that  a  gate  on  one  of  the 
fences  along  the  right  of  way  was  Insuf- 
flclent,  and  negligently  permitted  to  be  out 
of  repair,  and  that,  by  reason  of  those  facta, 
the  cattle  got  upon  the  right  of  way;  sec- 
ond, that  after  they  got  upon  the  right  of 
way,  their  Injury  resulted  from  the  carelera 
operation  of  the  train;  third,  ttiat  the  rail- 
way company,  after  the  stock  was  Injured, 
took  possession  of  the  dead  bodies  and  the 
Injured  cattle,  and  refused  to  permit  the  own- 
er to  retake  them,— that  Is,  a  charge  of  con- 
yerston.  The  answer  of  the  railway  com- 
pany waa  a  series  of  dmlals,— some  of  them 
negatives  pregnant,  but  the  whole  effect 
practically  that  of  a  general  denial.— coupled 
with  some  affirmative  allegations  in  regard 
to  the  secnril?  of  the  gate  and  negligence  on 
the  part  of  the  plaintiffs.  From  a  verdict  and 
Judgment  In  favor  of  the  plaintiffs  for  ¥509, 
the  defendant  prosecutes  error. 

Many  assignments  of  error  relate  to  rul- 
ings on  the  admission  of  evidence,  and  to 
the  refusal  of  instructions  with  regard  to 
the  character  of  the  gate,  and  the  duty  and 
liability  of  the  railway  company  concerning 
the  gate,  and  flowing  from  its  condition.  The 
railway  company  is  not,  however,  in  any  po- 


sttton  to  complain  of  these  mllngs  The 
statutes  on  the  nibject  are  found  in  Comp. 
St  c.  72,  art  1,  H  1»  2-  The  coort,  after 
Btatiiv  the  Issues,  stated  to  the  Jury  the  sub- 
stance of  the  statute,  and  then  chaiKod  the 
Jury  that  the  dnty  was  Imposed  tagr  statute  of 
erecting  and  m^ntainlng'  gateau  opoilngs.  or 
bara  at  private  crossings,  only  with  regard 
to  adjolnhig  proprietors,  and  that,  if  the 
cattle  were  upon  the  premises  of  an  adjoin- 
ing proprietor,  without  his  consMit  Md  es- 
caped therefrom  upon  the  right  of  way  with- 
out negligence  of  the  defoidant  and  were 
killed  without  its  negligence,  there  conld  be 
no  recovery.  The  evidence  waa  uncontradict- 
ed that  the  cattle  of  the  plaintiffs,  about  340 
In  number,  were  in  a  conal  north  of  the 
railway  and  west  ct  the  land  <tf  one  Wallen. 
that  they  escaped  fzom  the  etnia]  upon  the 
land  of  Wallen,  and  tbeoce  came  thtouKb 
the  gate  In  question  upon  the  right  of  way. 
There  was  no  evidmce  ot  any  act  of  the 
railway  company  leading  to  th^r  escape. 
Therefore,  the  effect  of  this  inatmctlon  was 
to  absolutely  prevrat  a  recovery  on  the 
ground  of  a  violation  of  the  fenciuK  law. 
Whether  or  not  the  court  correctly  inter- 
preted the  statute  we  need  not  and  cannot 
here  consider,  because  the  constructisn  given 
it  was  BO  tavoraMe  to  the  railway  company 
that  under  the  evidence,  all  question  of 
Uabnity  thereundw  was  611miiiated  from  the 
case.  Nor  need  we  ntaisivcly  consider  any 
questions  raised  by  the  pleadings  and  proof 
aa  to  the  defMdant's  taking  possession  of 
the  dead  and  injured  cattle,  and  converting 
them  to  Its  own  nse.  On  the  trial  of  the 
case  this  issue  vras  evidently  a  minor  con- 
sideration. 

We  think  there  was  error  on  another  fea- 
ture of  the  case,  and  the  vodlct  not  Mng 
of  such  a  character  that  on  this  issue.  It 
was  the  only  one  which  could  properly  be 
rendered.  If  not  in  direction,  at  least  In 
amount,  we  pass  over  such  assignments  as 
relate  exclusively  to  it 

It  Is  quite  clear,  under  the  instructions  of 
the  court  that  the  verdict  turned  upon  the 
negligence*  of  the  railway  company  in  oper- 
ating Its  train,  whereby  the  cattle  were  kill- 
ed and  Injured  after  they  came  upon  the 
right  of  way.  On  this  branch  of  the  case, 
the  allegations  of  the  petition  are  that  the 
defendant  "by  Its  agents  and  employ^, 
while  running  at  a  high  rate  of  speed,  care- 
lessly and  negligently,  and  without  using 
due  caution,  ran  the  engine  and  train  of  cars 
ponnected  therewith  and  attached  thereto 
over  and  upon  the  cattle  of  these  plaintiffs; 
*  •  •  that  the  said  defendant  carelessly 
and  negligently*  by  Its  employes  and  serv- 
ants, in  operating  said  train,  ran  their  said 
engine  and  train  In,  over,  and  upon  said 
plaintiffs'  stock,  when,  by  exercising  proper 
care  and  BkUl  In  the  management  and  han- 
dling of  its  engine  and  train,  it  conld  have 
stopped  said  train  long  before  striking  said 
plalntlffa'  stock."    An  all^tlon  of  negU- 
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grace  or  want  of  care  Is  like  an  allegation 
of  fraud.  It  la  a  bare  conclulon.  A  plead- 
ing Is  not  snflOdent  which  merely  In  general 
terms  charges  a  vant  of  due  care  or  negli- 
gence. It  Is  necessary  to  plead  the  facts 
from  wMch  an  inference  of  negligence  aris- 
es. Railroad  Co.  t.  GraUln,  38  Neb.  90,  S6 
N.  W.  796.  and  67  N.  W.  622;  Malm  t.  Ttae- 
Un,  47  Neb.  — ,  66  N.  W.  660.  The  petition 
merely  alleges  that  the  defendant  negUgmt- 
ly  ran  over  the  stock,  while  by  the  use  of 
proper  care  It  might  have  sti^ped  the  train 
before  striking  the  cattle.  The  erldenoe 
shows  that  there  were  about  840  cattle  on 
the  right  of  way.  It  tends  to  show  that, 
whOe  there  was  a  curve  in  the  road  near 
the  point  where  the  cattle  were  struck,  there 
were  no  cuts,  grades,  or  other  obstructions 
which  would  prevent  a  clear  view  of  the 
track  for  a  distance  of  half  a  mile.  The  ac- 
cident occurred  shortly  after  7  o'clock  In  the 
morning  of  December  15th.  Some  of  the  wit- 
nesses testlfled  that  it  was  a  clear  morning, 
and  quite  light  at  that  time.  Others  testi- 
fied that  it  was  misty  and  dark.  The  court 
submitted  to  the  jury  the  question  of  the 
defendant's  liability  under  Instructions  that, 
if  the  engineer  saw  the  cattle,  or  by  the  ex- 
ercise of  due  care  should  have  seen  them, 
in  time  to  have  stopped  the  train  and  avoid- 
ed the  accident,  the  company  was  liable  for 
his  not  doing  so.  The  railway  company  con- 
tends that  the  allegations  of  the  petition 
were  In  these  respects  Insufficient,  and  also 
that  the  duty  of  the  railway  company  was 
only  to  exercise  ordinary  care  to  avoid  In- 
juring the  cattle  sfter  those  in  charge  of  the 
train  actually  saw  them. 

On  the  first  contention,  we  think  the  rail- 
way company  was  right;  on  the  second, 
wrong.  The  second  argument  Is  based  on 
those  cases,  respectable  In  number,  if  In  noth- 
ing else,  which  hold  that  a  railway  com- 
pany's duty  to  a  trespasser  Is  merely  to 
avoid  wantonly  or  recklessly  Injuring  him 
after  becoming  aware  of  bis  presence.  This 
is  supported  by  the  argument  that  the  cat- 
tle were  trespassers,  and  that  the  rules  are 
the  same  as  to  liability  for  property  unlaw- 
fully upon  the  track  as  for  persons.  We 
think  the  same  general  principle  does  spply. 
But  the  rule  in  this  state  Is  that  it  Is  the 
duty  of  the  railway  company  not  merely  to 
avoid  injuring  a  trespasser  after  his  pres- 
ence has  been  discovered,  but  that  those  In 
charge  of  a  train  must  exercise  reasonable 
care  to  avoid  Injuring  all  such  persons  who 
are  or  who  may  be  anticipated  to  be  upon 
the  track;  and  the  company  Is  liable  If  the 
engineer,  by  keeping  such  a  lookout  as  Is 
consistent  with  his  other  duties,  would  have 
observed  the  trespasser  In  time  to  avoid  the 
Injury.  Railroad  Co.  v.  GrabUn,  supra;  Rail- 
road Co.  V.  Wymore,  40  Neb.  645,  68  N.  W. 
1120;  Railroad  Co.  v.  Wilgus,  40  Neb.  660, 
58  N.  W.  1X26.  Therefore,  we  think  that 
there  was  no  error  in  the  statement  that  If 
the  engineer.  In  the  exercise  of  ordinary 


care^  would  have  seen  the  cattle  In  time  to 
have  prevented  the  injury,  it  was  his  duty 
to  do  so,  and  the  company  was  liable  for  a 
failure  in  that  regard.  But,  applying  the 
rule  already  stated  In  regard  to  pleading,  it 
Is  not  alleged  that  the  cattle  were  seen,  at 
that,  by  the  exercise  of  such  reasonable  care 
as  was  consistent  with  the  duties  of  the  en- 
gineer, they  might  have  been  seen.  While, 
from  the  evidence,  we  think  it  la  a  fair  In- 
ference that  an  immediate  stop  of  the  train 
would  have  been  dictated  by  ordinary  pru- 
dence on  discovering  340  head  of  cattle  on 
the  right  of  way,  the  failure  to  slacken 
speed  is  the  only  fact  alleged  in  connection 
with  the  charge  of  negligence.  Whether  or 
not  It  was  the  duty  <tf  the  engineer  to  stop 
his  train  would  depend  upon  other  circum- 
stances which  are  not  pleaded.  Trains  must 
run.  and  run  at  eonslderaUe  speed,  eren  on 
misty  mornings,  before  daylight,  and  no  In- 
ference of  negligence  can  certainly  be  drawn 
from  the  fbct  that  a  train  was  running  at 
a  high  rate  of  speed,  and  might  have  been 
stopped  before  trespasBlng  cattle  are  injured, 
when  there  Is  not  a  showing  of  facts  raising 
a  reasonable  inference  that  it  was  the  en- 
gineer's duty  to  stop,  or  to  exercise  some 
other  precaution.  If,  as  plaintiffs'  evidence 
tends  to  show,  it  was  a  clear  morning,  day- 
light, the  track  iviobstructed  for  half  a  mUe, 
and  840  head  of  cattle  on  the  right  of  way. 
and  the  engineer  failed  to  see  these  cattle  In 
time  to  stop,  or,  having  seen  them,  to  stop, 
if  he  could,  then  the  Inference  of  negllg^iee 
would  be  reasonable.  But  such  tects,  or 
similar  facts,  are  not  pleaded,  and  the  proof 
cannot  extend  the  scope  ot  the  pleadings. 
We  think,  therefore,  while  the  instmctlons 
were  correct  as  abstract  statements  of  law, 
they  submitted  to  the  jory  an  issue  not  with- 
in the  pleadings,  and  for  that  reason  the 
judgment  must  be  reversed,  with  directions 
to  permit  plaintiff  to  amend  their  petition  If 
they  desire^    Reversed  and  remanded. 


PHILADELPHIA  MORTGAGE  &  TRUST 

CO.  V.  GOOS  et  a!. 
(Sopreme  Court  of  Nebraslca.    April  8,  1896.) 

MORTOAQE — F0RECI.09tJRE— APPniNTMBST   OT  RS- 
CBITBR. 

1.  Although  section  65,  c  73,  Comp.  St., 
provides  that,  "in  the  absence  of  stipulations  to 
the  contrary,  the  mortgaeor  of  real  estate  re- 
tains the  legal  title  and  rignt  of  possession  there- 
of," yet  it  does  not  abrogate  the  power  of  the 
court  to  appoint  a  receiver,  in  a  proper  case,  to 
collect  the  rents  and  profits  from  uwrtgaged 
premises,  notwithstanding  the  mortgage  contains 
no  stipulation  as  to  the  right  of  possessioD. 

2.  After  a  condrmation  of  sale  of  mort- 
gaged premises,  and  an  appeal  ttcm  such  order 
by  the  defendant,  the  trial  court  may,  in  a  prop- 
er case,  when  necessary  to  protect  the  mortga- 
gee's interest,  appoint  a  receiver  to  collect  the 
rents  pending  the  determination  of  such  appeal. 

3.  Banking  Co.  t.  Mahoney,  61  N.  W.^, 
43  Neb.  214,  distinguiuhed. 

4.  In  an  action  to  foreclose  a  mortgage,  the 
plaintiff  is  entitled  to  tlie  apoaLntmeut  of  a  re- 
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ceiver  to  take  charge  of  tiie  property  and  collect 
the  rents,  when  it  is  disclosed  that  the  mort- 
gaged property  1b  "probably  lasufficient  to  dis- 
cbarge the  mortgage  debf*^  Jacobs  r.  Olbson, 
2  N.  W.  898.  9  Neb.  880.  foUomd. 
(Syllabiu  b7  the  Coart.) 

Error  to  district  court,  Douglas  county; 
Ambrose,  Judge. 

Petition  by  the  Philadelphia  Mortgage  & 
Trust  Company,  trustee,  against  Peter  Goos 
and  others,  for  the  appointment  of  a  receiv- 
er. There  was  a  judgment  for  defendants, 
and  plaintiff  brings  error.  Reversed. 

Wharton  &  Baird,  for  plaintiff  In  error. 
Gowin  &  McHugh,  for  defendants  in  error. 

NORVAL,  J.  This  Is  a  proceeding  In  error 
to  review  the  order  of  the  district  court  re- 
f using  to  appoint  a  receiver  to  collect  the 
rents  and  profits  of  tbe  mortgaged  premises, 
pending  an  appeal  to  this  court  from  an  or^ 
der  of  confirmation  of  sale.  On  the  28d  day 
of  June,  1894,  a  decree  of  foreeloeute  of  the 
mortffiged  premises  was  entered  In  the  dis- 
trict court  of  Douglas  county.  In  favor  of 
the  plaintiff,  for  the  sum  of  $72,678.66.  with 
Interest  on  $67,000  at  7  per  cent,  and  10 
per  cent  interest  on  the  remainder  of  the 
amount  found  due  the  decree.  The  de- 
fendant Jolm  £.  Iszard  in  dne  time  filed  a 
written  request  for  a  stax  of  the  order  of 
sale  for  the  period  of  nine  months.  Subse- 
quratly.  on  the  29th  day  of  March,  1895,  an 
order  of  sale  was  issned,  the  premises  were 
appraised,  and  the  sale  thereof  advwtlsed 
to  take  place  on  April  80.  1895.  On  motion 
of  the  defendant  Issard,  the  lytpralsement 
was  set  aside  by  the  court,  a  sectmd  appraise- 
ment of  the  property  was  made  by  new  ap> 
praisers,  which  likewise  was  vacated  on  mo- 
tion of  Issard.  and  a  third  appraisement 
was  ordered.  The  premises  were  again  ap- 
praised by  other  appraisers,  and  advertised 
for  aale.  A  motion  to  set.  aside  this  ap- 
praisement and  to  remove  the  special  mas- 
ter commissioner,  was  filed  Issard;  but 
the  same  was  not  heard  or  passed  upon  un- 
til after  the  day  fixed  for  the  sale  of  the 
real  estate.  The  proper^  was  sold  undw 
the  appraisement  to  the  plaintiff  for  (08,100. 
Izzard  filed  obJecUons  to  the  sale,  which, 
with  his  motion  to  set  aside  the  appraise- 
ment and  to  remove  the  special  master  com- 
missioner, were  overruled,  and  the  sale 
confirmed  on  August  31, 1885.  Thereupon  Is- 
zard prosecuted  an  appeal  to  this  court,  giv- 
ing a  supersedeas  bond  In  the  sum  of  f 7,000, 
conditioned  for  the  prosecution  of  such  ap- 
peal without  delay,  and  that  during  the 
pendency  of  said  appeal,  he  would  not  com- 
mit, or  suffer  to  be  committed,  any  waste 
upon  the  mortgaged  premises.  Subsequent 
ly,  on  the  30th  day  of  September,  1895,  plain- 
tiff filed  Its  petition  for  the  appointment  of 
a  receiver  to  collect  the  rents,  issues,  and 
profits,  pending  the  appeal,  setting  forth  in 
the  application.  In  addition  to  the  foregoing 
facts,  that  the  appeal  was  prosecuted  for  de- 


lay m^eity;  that  the  amount  due  plalntUT  <m 
his  decree  was  $70,456.45;  that  the  value  nf 
the  property  Is  Insufltdent  and  groaaly  in- 
adequate to  satisfy  said  worn;  that  the  de- 
fendants have  failed  and  neglected  to  pay 
the  taxes  due  and  ddhumutt  on  said  prem- 
ises; that  the  accrued  taxes  and  asseas- 
menta  for  which  the  property  liable,  and 
which  the  defendants  have  failed  to  pay. 
amount  to  about  98,300;  and  that  tliey  have 
neglected  to  ke^  the  property  Insured,  and 
the  plaintiff,  for  the  (protection  of  ita  secu- 
rity, had  been  compiled  to  pay  for  premium 
and  insurance  on  said  propoty.  since  the 
rendition  of  the  decree  of  foreclosure  herein, 
the  sum  of  91,867.06.  Notice  of  the  petition 
was  duly  given,  and,  upon  the  hearing,  the 
application  was  denied,  and  a  recover  re- 
fused. A  motion  for  a  new  trial  was  filed 
by  4he  plalutUT,  which  was  overruled. 

The  district  court  ot  Dou^as  county  had 
Jurisdiction  to  hear  and  determine  the  ap- 
plication for  the  appointment  of  a  receiver 
herein,  notwithstanding  such  applica:tlMt  was 
not  made  unUl  after  the  decree  of  foreclo- 
sure had  been  entered,  the  sale  confirmed, 
and  the  cause  api>ealed  to  this  court.  East- 
man V.  Gain,  46  NebL  48,  68  N.  W.  123. 
There  is  no  controveny  over  the  facta  In 
this  case.  But  the  question  Is  whether  sufll- 
dent  facts  existed  at  the  time  the  applica- 
tion was  presented  to  the  court  below  to  .■au- 
thorise the  appointmoit  of  a  receiver.  Sec- 
tion 266  of  the  Code  ttf  Civil  Procedure 
provides  for  the  appoinbnent  of  receiver  in 
elthw  of  the  following  cases:  •  •  Sec- 
ond. In  an  action  for  the  foreclosure  ot  a 
mortgage,  wh^  the  mortgaged  proper^  is 
in  danger  of  being  lost  removed,  or  ma- 
terially Injured,  or  Is  iwobably  insufficient 
to  discharge  the  mortgage  debt  Third.  Aft- 
er Judgment  decree  to  carry  the  same 
into  execution,  or  to  dispose  of  the  iwoperty 
according  to  the  decree  or  Judgment  or  pre- 
serve It  during  the  pendency  of  an  appeaL 
*  *  *  Fifth.  In  all  other  cosw  where  re- 
ceivers have  heretofwe  been  appointed  by 
the  usages  of  courts  of  equity."  It  Is  ob- 
^ous  the  application  for  a  receiver  was  not 
made  to  carry  the  decree  of  the  district 
court  Into  effect,  nor  to  dispose  of  the  prop- 
erty according  to  the  decree.  That  bad  al- 
ready been  done.  The  second  subdivision 
of  section  2fSa  of  the  Code  authorises  the  ap- 
pointment of  a  recover  In  an  action  to  fore- 
close a  mortgage  when  the  mortgaged  prt^ 
erty  "is  probably  iusufllcient  to  dlscbaxge 
the  mortgage  debt"  In  other  words,  the  in- 
adequacy in  value  of  the  premises  to  pay 
the  mortgage  lien  thereon  Is  alone  suffi- 
cient ground  to  entitle  the  mortgagee  to  the 
appointment  Of  a  recelvu  to  take  charge  of 
the  property  and  collect  rmte  accruing 
therefrom.  Jacobs  v  Gibson,  9  Neb.  38a 
2  N.  W.  883:  ficklund  v.  WUlis,  42  Neh.  737, 
60  N.  W.  1026. 

Our  attention  has  been  called  to  section 
fi5.  c  73,  Gomp.  St.,  wblgh  provides  that 
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'in  tbe  abaence  of  itlpnlattoiui  to  the  con- 
trary -  tbe  mort^aKor  of  real  estate  retains 
the  le^l  tide  and  right  of  possession  there- 
of." It  Is  argued  that,  under  the  foregoing 
proTlslons,  tbe  mortgagor,  except  as  other- 
wise stipulated  In  tbe  mortgage.  Is  enti- 
tled to  the  rents  and  profits,  and  the  pos- 
session of  the  mortgaged  premises,  until 
final  confirmation  of  tbe  sale.  The  mort- 
gage under  which  tbe  foreclosure  In  this 
case  was  made  Is  not  before  ns.  Hence  we 
are  not  advised  of  Its  provisions.  Assuming 
that  it  contained  no  stipulation  as  to  tbe 
right  of  possession  of  the  property,  It  does 
not  follow  that  a  receiver  may  not  be  ap- 
pointed to  collect  the  rents  and  profits.  In 
case  the  premises  are  Insnfflclent  In  value 
to  satisfy  the  Hen  of  the  mortgage.  That 
such  power  exists  was  held  by  this  court 
In  Jacobs  v.  Gibson,  9  Neb.  880,  2  N.  W. 
883.  Lake,  J.,  speaking  for  the  court  In  that 
case,  said;  "In  the  absence  of  an  agreement 
to  the  contrary,  we  suppose  no  one  would 
contend  but  that  a  mortgagor  is  entitled 
to  the  rents  and  profits  of  mortgaged  prem- 
ises until  condition  broken,  or.  In  other 
words,  until  such  time  as  tbe  mortgagee  Is 
authorized  to  proceed,  by  action  on  the 
mortgage,  to  subject  the  property  to  the 
payment  of  his  debt.  Such,  doubtless,  is  the 
law.  On  the  other  hand,  tt  is  equally  clear 
that,  on  a  condition  broken,  by  which  tbe 
mortgagee  Is  authorised  to  commence  fore- 
closure proceedings,  if  the  property  be  in- 
adequate security,  he  has  thenceforward  an 
equitable  lien  upon  the  rents  and  profits, 
or  so  much  thereof  as  may  be  necessary 
to  the  security  of  the  mortgage  debt,  which 
he  may  enforce  by  proper  proceedings." 
See  High.  Hec.  I  666;  Schteiber  v.  Carey, 
4S  Wis.  208.  4  N.  W.  124;  Pasco  v.  Gamble, 
16  Fla.  S62;  Mabon  v.  Crothers.  28  N.  J. 
Eq.  567;  Hyman  v.  Kelly,  1  Nev.  17»; 
Lowell  y.  Doe,  44  Minn.  144,  46  N.  W.  297. 
The  last  case  cited  was  an  appeal  from  an 
order  appointing  a  receiver  of  mortgaged 
real  estate  pending  foreclosure  proceedings. 
It  was  urged  that,  under  a  statute  of  Min- 
nesota (Gen.  8t  1884,  |  5861)  which  declares 
that  "a  mortgage  of  real  property  Is  not  to 
be  deemed  a  conveyance  so  as  to  enable  the 
owner  of  the  mortgage  to  recover  possession 
of  the  real  property  without  a  foreclosure," 
the  court  bad  no  power  to  appoint  a  re- 
ceiver to  dispossess  the  mortgagor.  The 
court  overruled  this  contention,  saying,  aft- 
er quoting  the  foregoing  section  of  the  stat- 
ute: "The  mortgagee  is  no  longer  enti- 
tled to  the  possession  of  the  mortgaged 
premises  before  foreclosure  by  reason  of 
bis  having  any  title  or  estate  in  the  land. 
The  mortgagor,  having  tbe  legal  title,  may 
without  doubt  remain  In  possession  until 
bis  title  Is  divested,  unless,  in  the  applica- 
tion of  the  established  principles  of  equity, 
and  consistently  with  the  legal  title  remain- 
ing In  the  mortgagor,  the  court  shall  find 
U  necessary  to  lay  Its  hand  upon  tbe  prop- 


erty for  the  protection  of  tbe  equltaole 
rights  of  the  mortgagee.  The  exercise  of 
this  power  by  courts  of  equity  In  tbe  past 
was  not  based  upon  the  ground  that  the 
legal  title  had  passed  from  the  mortgagor 
to  the  mortgagee,  but  upon  the  equitable 
right  of  the  mortgagee  to  bave  his  se- 
curity preserved  so  that  It  should  be  ade- 
quate for  the  satisfaction  of  the  mortgage 
debt.  •  •  •  The  Jurisdiction  of  equity  in 
the  appointment  of  receivers,  long  exercised 
upon  grounds  peculiar  to  courts  of  equi- 
ty, Is  not  to  be  deemed  to  have  been  taken 
away  by  the  statute  unless  that  Is  its  nec- 
essary effect,  or,  at  least,  Its  obvious  pur- 
pose. Such  Is  not  the  obvious  purpose  or 
necessary  effect  of  the  statute.  It  Is  to  be 
read  In  harmony  with  the  existing  princi- 
ples of  equity  Jurisprudence,  If  the  Inten- 
tion to  do  away  with  the  application  of  such 
principles  Is  not  manifest.  *  *  *  It  Is 
very  clear,  from  the  language  of  this  stat- 
ute, the  meaning  of  which  is  plain,  precise, 
and  Impossible  to  be  misunderstood,  that 
It  was  Intended  to  abrogate  the  common-law 
doctrine  that  a  mortgage  created  an  estate 
upon  condition  in  the  mortgagee,  whlcb, 
upon  default  in  the  performance  of  the 
condition,  became  absolute,  entitling  the 
mortgagee  to  recover  possesBlon.  But  the 
language  of  tbe  act  expresses  no  more  than 
this,  and  it  cannot  be  fairly  construed  aa 
abrogating,  also,  the  power  of  courts  of  eq- 
uity to  afford  to  mortgagees  such  remedies 
for  the  protection  of  their  equitable  rights 
as  upon  equitable  grounds  those  courts  bad 
always  been  accustomed  to  aCTord,  and  tbe 
granting  of  which  did  not  rest  upon  the 
doctrine  of  the  legal  title  or  right  of  pos- 
session being  in  the  mortgagee."  The  rea- 
soning Is  sound,  and  Is  equally  applicable 
to  our  statute.  We  might  cite  many  other 
cases  to  the  same  effect  Indeed,  the  gen- 
eral current  of  authority  sustains  the  exer- 
cise of  the  power  to  appoint  a  receiver  to 
collect  rents  of  mortgaged  premises-  In  a 
proper  case,  though  there  Is  no  stipulation 
In  the  mortgage  giving  the  mortgagee  the 
right  of  possession  of  the  property.  Tbe 
case  of  Yeazel  t.  White,  40  Neb.  432,  58 
N.  W.  1020,  is  plainly  disUngulshable,  and 
not  in  the  least  in  confiict  with  the  forego- 
ing authorities.  There  are  decisions,  ren- 
dered under  statutory  provisions  similar  to 
ours,  which  deny  the  power  of  a  court  to  ap- 
point a  receiver  to  collect  the  rents,  In  the 
absence  of  sucb  a  stipulation  In  the  mort- 
gage. While  we  entertain  the  greatest  re- 
spect for  the  opinions  of  tbe  courts  assert- 
ing the  doctrine  last  stated,  we  are  satis- 
fied the  reasons  advanced  in  them  are  In- 
sufficient to  Justify  us  in  overruling  our  pri- 
or adjudication  on  the  question,  especially 
since  it  Is  In  line  with  the  general  current 
of  authority  In  this  country. 

It  Is  Insisted  tliat  no  power  exists  to  ap- 
point a  receiver  after  decree,  under  tbe  sec- 
ond sttbdlvlslOD  of  said  section  266,  but  ttiat 
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It  merely  antborlzes  one  to  be  appointed 
while  the  case  Is  pending  and  undetermined 
in  the  district  court  The  case  of  Banking 
Co.  V.  Mahoney.  43  Neb.  214,  61  N.  W.  594, 
Is  cited  by  counsel  to  sustain  this  contention. 
That  case  lacks  analogy.  Here  the  petition 
In  foreclosure  prayed  the  appointment  of  a 
receiver  to  collect  the  rents  pending  the  ac- 
tion, but  no  hearing  was  had  on  the  applica- 
tion for  receiver  until  the  final  decree  was 
entered,  when  one  was  appointed  before  an 
appeal  was  taken  or  an  application  was 
made  for  a  stay  of  the  order  of  sale.  It  was 
held,  and  we  tblnk  rightly,  there  was  no 
occasion  for  making  the  appointment,  and 
the  order  was  reversed.  Irvine,  C,  speak- 
ing for  the  court,  observed:  "But  this  order 
was  made  a  part  of  the  final  decree.  No  ap- 
peal had  been  taken.  No  steps  had  been 
taken  towards  instituting  an  appeal.  It  Is 
possible,  though  this  we  do  not  decide,  that 
In  some  cases  a  receiver  Inight  be  appointed 
pending  a  stay  of  execution;  but  no  stay  had 
been  asked  for.  For  all  that  appeared  when 
this  receiver  was  appointed,  the  mortgagees 
might  have  proceeded  in  twenty  days  [the 
time  fixed  for  redemption]  to  sell  the  prop- 
erty." In  the  case  at  bar  no  application  for 
the  appointment  of  a  receiver  was  filed  or 
presented  to  the  court  until  the  defendant 
had  prosecuted  an  appeal  to  this  court  from 
the  order  confirming  the  sale.  The  appeal 
had  at  that  time  been  perfected,  and  a  sui>tir- 
sedeas  bond  given,  so  that  the  plaintiff  could 
not  reap  the  benefit  of  the  decree.  When 
this  application  was  made  there  existed  suf- 
ficient reason  why  the  appointment  should 
be  made.  The  property  was  insufficient  to 
pay  the  mortgage,  and  there  will  be  a  large 
deficiency  Judgment  The  cause  was  then 
pending  and  imdetermlned  on  appeal,  and, 
according  to  the  rules  and  practice  which  ob- 
tain In  this  court  such  appeal  could  not  be 
heard  on  Its  merits  for  two  years.  In  the 
meantime  the  mortgage  debt  Increases,  the 
defendant  collects  the  rents,  amounting  to 
$5,000  per  annum,  which  he  pockets,  and  re- 
fuses to  Insure  the  mortgaged  premises,  or 
pay  the  accruing  taxes  against  the  property. 
It  will  be  observed  that  section  266  of  the 
Code  does  not  provide  when  the  application 
for  a  receiver  may  be  made,  whether  before 
or  after  Jinlgment,  except  that  the  third  sub- 
division provides  for  the  api>ointment  of  a 
receiver,  after  judgment  or  decree,  for  cer- 
tain purposes.  As  has  already  been  stated, 
we  have  decided,  In  Eastman  v.  Cain.  45 
Neb.  48.  03  N.  W.  123,  that  the  district  court 
possesses  Jurisdiction  to  appoint  a  receiver 
In  a  foreclosure  case  to  collect  the  rents,  al- 
though the  application  therefor  Is  made  after 
an  appeal  has  been  taken  on  the  merits  to 
this  court  Had  no  appeal  been  prosecuted 
from  the  order  of  confirmation,  doubtless,  a 
receiver  could  not  be  appointed  merely  to 
collect  the  rents:  but,  aa  appeal  having  been 
perfected,  the  action  must  be  regarded  as 
8tin  pending  for  the  purpose  of  appointing  a 


receiver  of  the  rents  and  profits  of  the  mort- 
gaged property.  Brinkman  v.  RItzlnger,  t» 
Ind.  358;  Connelly  v.  Dickson,  76  Ind.  440: 
High.  Rec.  I  110;  Merrill  v.  Blam,  2  Tenn. 
Oh.  613;  Moran  v.  Brent,  25  Grat  104;  Ad- 
kins  T.  Edwards,  83  Va.  816,  2  S.  B.  13U; 
Scbreiber  t.  Carey,  48  Wis.  208,  4  N.  W.  VM; 
Beard  t.  Artrackle,  19  W.  Va.  145;  Huttoo  v. 
Lockri<^e,  27  W.  Va.  Astor  v.  Turner, 
11  Paige,  436.  The  fact  that  the  mortgaged 
premises  are  ot  Insi^clent  value  to  pay  the 
amount  of  plaintilTs  claim  and  costs,  coupled 
with  the  further  facts  that  the  order  con* 
firming  the  sale  may  possibly  be  reversed, 
that  the  defendant  is  collecting  the  rents  and 
refuses  to  apply  the  same  on  the  decree,  or 
in  payment  of  the  taxes  and  assessnieDU 
against  the  property,  or  to  keep  the  premises 
Insured,  and  the  Uabllitr  <tf  the  real  estate 
being  sold  for  the  nonpayment  of  said  taxes. 
Justify  the  appointment  of  a  receiver.  As 
was  aptly  said  by  Taylor,  J.,  In  delivering 
the  <9lnloD  of  the  court  In  Schrelber  r. 
Carey,  supra:  "We  tblnk  the  facts  In  this 
case  show  that  the  mortgagor,  by  his  wUtf ol 
neglect  in  not  paying  the  taxes,  is  casting  a 
burden  npon  the  mortgaged  estate  whlidi  eq- 
uity demands  he  should  dlsctiarge.  It  is 
clearly  a  want  of  good  faith  on  the  part  of 
the  mortgagor  to  neglect  to  pay  the  Interest 
on  the  mortgage  debt,  or  to  pay  the  taxes 
upon  the  mortgaged  property,  and  yet  re- 
main In  posseasion,  and  apiwoprlate  all  the 
profits  of  tlie  use  of  the  estate  to  his  own 
pniposeB."  The  cases  already  cited  fully 
soBtaln  the  right  of  the  idaintUt  to  have  a 
receiver  appointed. 

It  is  argued  by  the  defendant  that  the 
plalntlfli  is  protected  against  any  possible 
damages,  by  reason  of  the  nonpayment  of 
the  taxes,  by  the  snpersedeas  bond  given  in 
the  appeal  taken  from  the  order  of  con- 
firmation. This  bond  is  conditioned  that 
appellant  "will  not  during  the  pendency  of 
such  appeal,  commit  or  suffer  to  t>e  commit- 
ted any  waste  upon  such  real  estate."  Au- 
thorities are  cited  to  the  effect  that  nonpay- 
ment of  taxes  constitutes  waste.  If  we  ac- 
cept the  reasoning  of  the  decisions  relied  on 
by  counsel,  the  defendant  Iszard  had  com- 
mitted waste  upon  the  mortgaged  premises; 
and  it  Is  clear  the  commission  of  waste  Is 
sufficient  ground  to  authorize  a  court  of  eq- 
uity to  appoint  a  receiver  to  take  possession 
of  the  mortgaged  property  pending  an  ap- 
peal. Even  though  the  supersedeas  bond  is 
broad  enough  to  cover  the  nonpayment  of 
taxes,  which  we  do  not  determine,  still  that 
Is  no  reason  for  refusing  a  receiver.  The 
plaintiff  Is  entitled  to  have  his  debt  satis- 
fled  out  of  the  property  pledged  as  security  for 
Its  payment,  without  being  forced  to  resort 
to  other  remedies  he  may  have.  The  stat- 
ute authorizes  the  appointment  of  a  receiver 
In  an  action  of  foreclosure  when  the  mort- 
gaged premises  are  "probably  Insuffldent  to 
dlschat^  the  mortgage  debt."  In  the  case 
at  bar  there  Is  no  room  for  doubt  that  the 
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property  Is  wholly  inadequate  to  pay  the 
amount  of  the  decree.  We  must  not  be  un- 
derstood as  holding  that  the  plaintiff  would 
be  entitled  to  the  rents  and  profits  accruing 
from  the  property  pending  the  appeal  from 
the  order  of  confirmation,  ln*case  such  order 
should  be  affirmed.  What  we  do  decide  is 
that  the  rents  should  be  impounded  and  re- 
tained to  await  the  further  order  of  the 
lower  court  in  th?  premises. 

It  was  suggested  on  the  argument  that  the 
real  estate  iu  controrersy  was  Izzard'a 
homestead.  Whether,  in  any  case,  a  re- 
ceiver can  be  appointed  to  take  possession 
of  the  mortgagor's  homestead,  pending  fore- 
rlosure  proceedings,  it  is  unnecessary  to  de- 
cide, since  that  question  Is  not  presented  by 
this  record.  The  order  refusing  a  receiver 
iB  reversed,  and  the  cause  remanded,  with  di- 
rections to  the  district  court  to  appoint  some 
snltable  person  receiver  to  collect  the  rents 
and  profits  of  the  mortgaged  premises.  Ke- 
versed  and  remanded. 


FARMBRS'  ft  MBKCHANTS'  INS.  CO.  T. 

PBTBESON. 
(Supreme  Court  of  Nebraska.    April  7,  1806.) 
Ihburasoe— Actios        Poltct— Plradiko— An- 

MI8SIOMB. 

1.  A  policy  of  iosnrance  Is  prima  facie  no  ad- 
misaioii  by  the  iuBorera  of  the  title  of  the  in- 
sured to  the  property  embraced  in  the  policy. 
Insurance  Co.  v.  Scheidle,  25  N.  W.  620,  18 
Neb.  405,  followed. 

2.  In  an  action  on  a  policy  of  instirance,  a 
breach  of  the  contract  thereof,  as  incnmbenng 
the  protterty,  is  matter  of  defense,  to  t>e  pleaded 
And  proved  by  the  company;  and  it  is  not  incum- 
bent upon  the  insured  to  negative  the  fact  in 
tbe  first  instance,  either  in  pleading  or  proof. 

3.  The  reply  in  this  case  held  to  admit  that 
the  provision  for  forfeiture  of  the  insurance  if 
the  property  should  be  incumtiered  was  one  of  the 
BtipuUiuont  of  the  contract  of  insurance,  but  that 
it  did  not  admit  the  signing  of  the  application  al- 
leged in  the  answer,  nor  ue  mortgaging  of  tbe 
property  by  the  insured. 

(Syllabus  by  tbe  Conrt.) 

Error  tO  district  court,  Cuming  county; 
ftorris,  Judge. 

Action  by  Jacob  Peterson  against  the  Farm- 
ers' &  Merchants'  Insurance  Company. 
There  was  a  judgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

J.  C.  Crawford,  for  plaintiff  in  error.  C.  C. 
McNlsh  and  A.  R.  Oleaon,  for  defendant  in 
error. 

HAKKISOX,  J.  On  tlie  8th  day  of  Octo- 
ber, 1802,  the  defendant  in  error  commenced 
this  action  against  the  plaintiff  in  error  in 
the  district  court  of  Cuming  county,  to  recov- 
er the  sum  of  fl,2G0,  alleged  to  be  his  due 
by  reason  of  the  destruction  by  fire  of  prop- 
erty of  which  he  was  tbe  owner,  and  cover- 
ing which,  and  insuring  him  against  such  de- 
BtructltHi,  be  held  a  policy  Issued  by  plaintiff 
in  error  (hereinafter  referred  to  as  the  **com- 
.pany").   An  answer  and  a  reply  were  filed, 


whereby  Issues  were  joined,  and  a  trial  there- 
of had  t>efore  the  court  and  a  Jury.  The  de- 
fendant in  error  was  sworn  and  testified.  Tbe 
Issuance  of  the  policy,  and  the  Insurance 
thereby  of  the  property,  bad  been  established 
by  tbe  pleadings.  During  the  time  the  de- 
fendant In  error  was  testifying  In  his  own 
■behalf,  It  was  admitted  on  the  part  of  the 
company  that  the  premium  or  consideration 
for  the  contract  of  insurance  had  been  paid 
by  defendant  in  error;  that,  of  tbe  property 
insured,  there  had  been  destroyed  by  fire,  of 
date  January  20,  1892,  sufficient  to  aggregate 
in  value  $1,007;  that  due  notice  of  the  loss 
had  been  given,  and  demand  made  for  pay- 
ment. It  was  proved  that  no  payment  had 
ever  been  made.  At  the  close  of  his  own  tes- 
timony, with  the  facts  as  Just  Indicated  either 
admitted  dr  proved,  tbe  defendant  Id  error 
rested  his  case.  For  what  further  occurred 
at  this  stage  of  the  proceedings,  we  will  quote 
from  the  record:  "At  this  time  the  defend- 
ant moved  that  the  case  l>e  dismissed,  for 
the  reason  that  it  is  Incumbent  upon  tbe 
plaintiff  to  prove,  as  alleged,  that  he  has 
kept  and  performed  his  part  of  the  agree- 
ment, which  they  haven't  attempted  to  prove. 
Motion  overruled,  to  which  ruling  defendant 
excepts;  whereupon  defendant  rests.  At  this 
time  plaintiff  asked  the  court  to  Instruct  the 
Jury  to  return  a  verdict  for  plaintiff  for  the 
amount  of  $1,007,  and  interest  from  the  29th 
day  of  January,  1802.  At  this  time  the  de- 
fendant asked  the  court  to  Instruct  the  Jury 
that  they  cannot  bring  In  a  verdict  for  the 
plaintiff  exceeding  tbe  amount  defendant  of- 
fered to  admit,  $190.63.  Instruction  asked 
for  by  plaintiff  given,  to  which  instruction 
defendant  excepts.  Instructions  asked  for 
by  defendant  denied,  to  which  ruling  defend- 
ant excepts."  The  Jury,  In  accordance  with 
the  instruction  of  the  court,  returned  a  ver- 
dict for  plaintiff  In  the  sum  of  $1,132.20.  be- 
ing the  $1,097  and  interest  ther^n;  and,  after 
motion  for  new  trial  heard  and  overruled, 
Judgment  was  rendered  for  such  sum.  The 
case  is  presented  here  by  error  proceedings 
in  behalf  of  the  company. 

It  is  ui^d  that  tbe  defendant  In  error  did 
not  prove  his  ownership  of  tbe  insured  prop- 
erty, either  at  the  time  of  Its  Insurance  or  of 
its  destruction  by  fire.  On  this  point  it  may 
be  said  it  has  been  held  by  this  court:  "A 
policy  of  Insurance  is  prima  facie  admission 
by  the  insurers  of  the  title  of  the  insured  to 
the  property  embraced  in  the  policy."  In- 
surance Co.  V.  Scheidle.  18  Neb.  495,  25  N. 
W.  620.  And  in  the  text  of  the  opinion  In 
that  case  it  was  observed:  "The  mere  fact 
ot  the  contract  of  insurance  being  effected 
should,  we  think,  be  enough  prima  facie  to 
prove  the  ownership  of  the  property.  If  the 
contract  was  procured  by  fraud,  and  such 
ownership  did  not  exist,  or  if  the  insurance 
was  simply  a  wa^r  policy,  it  was  proper 
matter  of  defense,  and.  If  relied  upon,  should 
be  pleaded  as  a  defense.  The  same  may  be 
said  of  the  second  objection,  ^that  it  la  uut 
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alleged  tliat  defendant  In  error  was  the  owner 
at  the  borae  at  the  Ume  of  taU  death." 

It  Is  Insisted  that,  the  defendant  In  error 
having  pleaded  In  his  petition  that  he  Icept 
and  performed  all  and  singular  the  conditions 
of  the  policy  on  bis  part  to  be  kept  and  per- 
formed, and  this  allegation  being  denied  In 
the  answer  of  the  company,  it  devolved  on 
plaintiff  In  error  to  prove  that  there  had 
been  no  breach  of  the  condition  of  the  pol- 
icy by  which  It  was  stated  that  It  was  avoid- 
ed If  the  property  was  mortgaged  or  incum- 
bered while  insured.  This  was  matter  of  de- 
fense, and  It  was  for  the  company  to  allege 
It  and  prove  it;  and  it  was  not  the  duty  of 
the  Insured  to,  in  the  first  Instance,  negative 
the  fact  that  the  property  had  been  mort- 
gaged, In  either  pleadings  or  proof,  or  to 
prove  it  under  the  general  allegations  In  re- 
qpect  to  the  conditional  of  the  policy  herein- 
before set  forth.  Battemnt  ManoTg  Co.  v. 
Manufacturers*  Mut  Fire  Ins.  Go.  (Wis.)  47 
X.  W.366;  Ferine  V.  Grand  Lodge  (Minn.)  63 
N.  W.  367;  Price  v.  Insurance  Ca.  17  Minn. 
487  (Oa  473);  Bank  of  River  Fails  r.  Oer^ 
man  American  Ins.  Go.  (Wis.)  40  N.  W.  506. 

For  a  thorough  understanding  of  the  fur- 
ther question  discussed  in  the  briefs,  it  will 
be  necessary  to  know  fully  certain  allega- 
tions of  the  answer  of  the  company,  and 
the  reply  thereto.  In  the  answer  it  was  al- 
leged: "This  defendant,  for  further  answer 
to  plaintilf'B  petition,  says:  That  prior  to 
the  issuance  of  the  policy  of  lusoraace  to 
the  plaintiff  by  this  defendant,  the  plaintiff 
made  a  written  application  for  said  insur- 
ance. In  which  he  stated  that  none  of  said 
property  was  Incumbered  in  any  way,  to- 
gether with  various  other  statements  there- 
in contained,  a  copy  of  which  application 
is  hereto  attached,  and  made  a  part  here- 
of, and  marited  'Exhibit  A.'  That,  relying 
upon  the  truth  of  the  statements  therein 
contained,  the  defendant  issoed  the  policy,  in- 
suring the  property  la  said  application  de- 
Bcrit>ed.  (8)  That  the  said  policy  of  Inaur^ 
ance  sued  ou  lu  this  action  contains  the  fol- 
lowing conditions:  'This  insurance  is  based 
on  the  representations  contained  In  the  as- 
sured's  application,  of  even  number  here- 
with, on  file  in  the  company's  office  In  Lin- 
coln, Nebraska,  each  and  every  statement  of 
which  Is  hereby  speciflcally  made  a  war- 
ranty and  a  part  hereof;  and  it  Is  agreed 
that.  If  any  false  statements  are  made  In 
said  application,  this  policy  shall  be  void; 
*  *  *  or  If  the  property  be  or  shall  here- 
after become  mortgaged  or  Incumbered,  or 
upon  commencement  of  foreclosure  proceed- 
ings or  In  case  any  change  shall  take  place 
in  the  title,  possession,  or  Interest  of  the  as- 
sured in  the  above-mentiwed  property,  or 
If  this  policy  shall  be  assigned,  •  *  * 
then,  in  each  and  every  one  of  the  alxive 
cases,  this  policy  shall  be  null  and  void.' 
That  notwithstanding  the  representodons 
made  by  the  plaintiff  in  his  application,  on 
the  fftlth  of  whlcb  said  policy  was  Issued* 


and  notwithstanding  the  conditions  ctrntAin- 
ed  in  said  policy,  the  plaintiff  did  not  own 
the  stock  mentioned  In  said  applicatitm  and 
policy  at  the  dates  of  said  applkmtion,  and 
at  the  time  the  said  property  was  Insured 
by  defendant,  but  had  conveyed  the  same, 
or  a  portion  thereof,  by  chattel  mortgage,  to 
Jurgen  Peterson,  on  March  17.  1801.  That, 
in  vlolatlmi  of  the  conditions  contained  in 
said  policy  of  insurance,  plaintiff  conveyed 
the  live  stock  described  In  said  application 
and  said  policy  of  Insurance  to  one  Soren 
Anderson,  of  Thurston  county.  Nebraska, 
by  chattel  mortgage,  «i  the  1st  day  of  Oc- 
tober, 1881;  and  on  the  21st  day  of  July. 
1881.  plaintiff  ctmveyed  four  of  tlie  horsei. 
described  in  said  poll<7  to  the  Beemw  Statf 
Bank,  whereby  said  policy  became  void,  and 
of  no  force  or  effect  (8)  Defendant,  for  fur- 
ther answer,  says  that  the  said  plalntUT  ob> 
tatned  the  said  policy  of  Insurance  by  fraud 
and  misrepresentation,  in  that  he  repreaeuc- 
ed  that,  at  the  time  said  appucatton  wan 
made  for  said  Insurance,  none  of  said  proi»- 
er^  ms  incumbered  la  any  way,  whereas  a 
large  portion  of  said  property  was  Incum- 
bered by  chattel  mortgage;  and  the  state- 
ment  of  the  said  plaintiff  Oiat  the  same  was 
not  incumbered  waa  false,  and  was  known  to 
be  false  by  the  plaintiff  at  the  time  he  made 
the  same."  The  reply  was  as  follows:  "The 
plaintiff,  for  reply  to  the  defendant's  ansvrer 
In  the  above-entitled  cause,  denies  each  and 
every  allegation  of  new  matter  therein  set 
forth,  except  such  matter  and  facto  as  are 
hereinafter  expressly  admitted.  (2)  The 
plaintiff  admlto  that  he  signed  an  appllcatton 
for  insurance  to  the  said  defendant,  through 
their  agent  W.  H.  Fleming,  but  that  be  algn- 
ed  such  application  for  insurance  upon  tlie 
reliance  placed  in  the  r^nresentotlons  of  said 
W.  H.  Fleming;  that  the  said  agent  did  not 
read,  nor  cause  to  be  read,  nor  make  knovm 
to  this  plaintiff,  any  of  the  interrogatories  or 
representations  In'  said  application  to  this 
jdaintlff,  the  said  agent  having  the  said  plain- 
tiff believe  at  the  time  he  signed  such  ap- 
pllcaUon  that  It  was  a  matter  of  form;  that 
the  said  plaintiff  was  unable  to  read  the 
English  language,  and  therefore  could  not 
inform  himself  as  to  the  contents  of  said  ap- 
plicaUon,  and  did  not  know  the  contonis 
thereof;  and  that  the  said  W.  H.  Fleming 
did  not.  at  the  time  he  d^vwed  the  policy 
of  insurance  to  said  plaintiff,  make  known 
any  at  the  conditions  therein,  other  tlian  stat- 
ing to  said  plaintiff  that  the  flue  print  there- 
in contained  would  not  affect  bis  insurance 
in  any  manner;  and  the  i^alndff,  being  un- 
able to  read  tlw  same,  rdled  upon  tboee  rep- 
resentations, and  vras  whcdly  uuacQuainted 
with  the  contento  tliereof.  exc^t  believing 
that  the  said  W.  H.  Fl«ulng  truly  represent- 
ed the  effect  of  said  apimcatlon  and  policy  at 
the  time  the  same  were  made  and  ddivered." 

It  is  contended  tor  the  company  tliat  the 
reply  was,  in  effect,  a  plea  In  confession  and 
avoidance,  and  that,  by  It^^thare  ww  admlt- 
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ted  the  miklBg  of  tte  api^iaitfam  and  ItB 
■tateixNBta,  also  the  te^temento  of  the  con- 
dittomi  of  tbe  ptAlcr  qooted  In  the  portion  of 
the  aamrvr  which  we  tmve  aet  forth  hex^ 
•nd  ^  fBrther  facte  of  the  exlBtence  of  the 
mortcage  on  the  property  at  the  ttme  It  vae 
ICHored,  and  the  execution  of  the  ether  mort- 
Sftges  coming  It,  or  portions  trt  It,  as  atated 
In  the  answer;  that,  these  facts  being  thns 
admitted,  it  estahUshed  the  defense  in  favor 
of  the  oompany.  and  hence  It  was  error  for 
the  oourt  to  tDStrnct  fba  Jniy  to  return  a 
Tordlet  for  deteadant  in  error.  Oomisel  for 
defendant  In  error  atrenqotnljr  Insist  that  the 
wvs^  Is  net,  and  cannot  be  ctoisldered  or 
cfmstmed  aa,  an  admissitm  to  tbe  crtent  It  Is 
claimed  to  be  conneel  for  tht  oompany; 
and  in  4Us  osnneettm  attention  to  diiected 
to  the  BUtement  in  the  repljr  in  re^MCt  to 
the  apidlcallOD,  whereby  it  la  said,  rrhe 
plaintiff  admits  that  he  signed  an  applloa^ 
tlon."  and  It  is  argued  that  this  Is  not  an  ad- 
mission of  tbe  ettistence  of  the  application 
pleaded  in  tbe  answer;  that,  by  the  nse  of 
tbe  word  'iu,"  the  ideader  mer^  admitted 
tbe  fact  of  signing  an  application,  with  oat 
referenoe  to  any  partlcalar  one,  or  tbe  one 
attached  to  the  answer;  that  the  denial  in 
the  reply  of  all  new  matter  ouitaiBed  in  the 
answer  MV^i*d  to  tbe  i4)]dtoatiou  tberrin  in- 
cluded, and  tbe  fact  of  its  maldng,  and  the 
burdea  was  upon  tbe  company  to  Identify  or 
prove  the  apiOlcatlon  pleaded  In  tbe  answer 
to  be  the  one  signed  by  defendant  in  error. 
Tbe  ordinary  meaniBg  or  force  of  the  words 
empb^ed  In  the  reply  was  not  to  admit  the 
slgniiw  of  any  special  application,  or  the  ap- 
plication set  forth  in  and  made  a  part  of  tbe 
anewer,  bnt  to  admit  tbe  signing  of  one  or 
some  apiAkatkm;  and,  tbe  fhet  of  the  mak- 
ing of  tbe  one  a  part  of  the  answer  having 
been  dealed,  it  waa  fbr  tbe  company  to 
prove  it 

But  there  waa  (deeded  In  the  answer  a 
^use  in  the  p<dicT  by  which  all  rights  mt- 
der  it  were  forfeited  if  tbe  property  Insured 
was  mortgaged  or  Incumbered  at  any  time 
during  tbe  existence  of  the  policy,  and  in  the 
reply  matter  was  pleaded  in  avoidance  of 
this  condition.  This  clearly  admitted  It  as 
one  of  tbe  stlpalations  of  tbe  contract  of  tn- 
•nranoe.  Did  the  i^ea  of  avoidance  In  the 
reply  also  admit  the  mortgaging  of  the  prop- 
erty! We  do  not  think  so.  "Where  the  an- 
awer  contains  new  matter,  the  plaintiff  may 
reply  to  such  new  matter,  denying  generally 
or  spedflcally  each  allegation  controverted 
by  him;  and  he  may  allege,  In  ordinary  and 
concise  laagnage,  and  without  repetition,  any 
new  matter  not  Inconsistent  with  the  peti- 
tion, constituting  a  defense  to  such  new  mat- 
ter In  tbe  answer."  Oode  Civ.  Proc.  {  100. 
The  plea  of  new  matter  In  tbe  reply,  If  a 
good  plea  <a  Question  which  waa  not  raised 
or  discussed  In  the  briefs,  and  which  we  will 
net  discuss  or  determine),  contained  matter 
In  avoidance  of  the  operations  of  all  the  con- 
ditions of  the  conteact  of  tBonuance  printed 
v£6K.w.no.  11—54 


in  small  ^e,  and  Its  effect  was  to  admit  the 
flxlstenee  of  the  atlpulatlqns  In  all  their  re- 
qnlremento;  but,  as  we  view  It,  It  did  not 
extend  further,  and  necessarily  admit  the 
making  of  mortgages  upon  the  insured  prop- 
erty, or  breaoheB  of  eaxy  of  tbe  oondltloM. 
Theee  facts  were  denied  in  the  reply,  and  the 
lasne  tbss  raised  was  not  one  InctHi^Btent 
with  tbe  admission  of  the  existence  of  tbe 
oonditlons  and  th^  avoidance;  and  the  de- 
fendant In  error  was  entitled  to  have  his 
denial  of  tiw  giving  of  the  mortgage  stand, 
and  rely  upon  it,  and  tlie  company  sbould 
have  Introduced  proof  of  such  traversed 
tacts.  Had  the  plea  of  avoidance  in  the.re- 
ply.  Instead  being  general,  as  tt  was,  been 
a  q>eclal  one,  and  directed  against  the  par- 
ticular conditions  pleaded  In  the  answer,  and 
applied  the  Avoidance  to  tbe  partiadar  al- 
leged breach,  of  mortgaging  the  Insured 
propMty,  In  terms,  then  It  would  have  been 
an  adndsalon  of  tbe  facte  relied  upon  as  cen- 
atltatlng  the  breach.  The  idea  of  avoidance. 
If  good  and  sustained,  would,  tt  Is  tru^  have 
been  as  effectual  against  tbe  condition  pro- 
viding  for  a  forfeiture  of  the  contract  of  in- 
surance If  a  mortgage  was  given  as  It  would 
have  heea  as  to  any  other;  but  It  was  fnam- 
ed  to  apply  generally,  and  Ito  existence  and 
force  as  a  plot  would  not  be  Inconsistent 
with  the  force  or  existence  of  the  general  de- 
nial of  tbe  execution  of  the  mortgages,  and 
the  defendant  In  error  could,  of  right,  Insist 
on  both 

The  conclusions  herein  reacbed  are  soco 
as  to  show  a  condition  of  the  Issum  In  the 
case,  upon  the  pleadings  and  proofs  before 
the  trial  court  at  the  time  It  directed  a  ver- 
dict for  defendant  in  error,  which  warrant- 
ed such  direction,  and  tbe  Judgment  must  be 
affirmed. 


LITTLB  et  sL  v.  GAMBLB. 
(Snpraae  Court  of  Nebraska.   April  7,  18B6.) 
ArpsAUBLB  Jtooubxtb. 
A  mere  judgment  for  costs  in  favor  of  the 

defendant,  in  whose  favor  a  verdict  has  been  re- 
turned without  a  final  diBpoaition  of  the  cause 
in  the  district  court,  caunot  be  reviewed  In  the 
supreme  court. 
(SyUabus  by  the  Court.) 

Error  to  district  court,  Bufblo  county; 
Holcomb,  Judge. 

Action  by  Little,  Maxwell  &  Co.  against 
Ross  Gamble.  There  was  a  verdict  for  de- 
fendant, and  a  judgment  for  coats,  and 
plaintiffs  bring  error.  Dismissed. 

Marston  &  Nevlns,  for  plaintiffs  In  error. 
R.  A.  Moore,  J.  M.  Easterltng,  and  W.  D. 
Oldham,  for  defendant  In  errmr. 

RYAN,  O.  This  action  was  brought  by 
the  firm  of  LItae,  Maxwell  &  Co.  for  the 
purchase  price  of  certain  goods  of  the  value 
of  $400.20,  and  upon  a  trial  had  In  the  dis- 
trict court  of  Buffalo  county  there  was  a 
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rerdlct  for  the  defendant  Whether  or  not 
thl8  Terdlct  was  Jostlfied  by  the  proofs,  we 
cannot  determine,  for  the  record  ehowB  no 
final  judgment  Just  after  the  recItatlonB 
showing  the  oTermllng  of  a  motion  for  a 
new  trial  and  the  allowance  of  time  to  settle 
a  bin  of  aceptions,  the  language  of  the  final 
journal  entry  Is  as  follows:  "Defendant  de- 
mands judgment  on  the  verdict,  and,  In  pur^ 
suance  of  the  Terdlct  rendered  herein  It  waa 
ordered  by  the  court  that  the  defendant 
Ross  Gamble,  recover  of  and  from  tbe  plain- 
tiffs Little,  Maxwell  &  Co.  bis  costs  herein 
expended,  taxed  at  $81.  Judgment  on  the 
verdict*'  This  was  not  a  final  disposition  of 
tbe  case  In  the  district  conrt  Nichols  t. 
Hall.  6  Neb.  101;  Oapen  v.  Brettemltz.  31 
Neb.  802,  47  N.  W.  918;  Smith  v.  Johnson, 
37  Neb.  676.  SO  N.  W.  32S.  The  petition  In 
error  Is  therefore  dismissed. 


BUFFALO  COUNTY  NAT.  BANK  T.  GIL- 
CREST  et  al. 
(Suivemc  Court  of  Nebraska.    April  9,  1896.) 
Appbal— Wbioht  of  Etidkkci. 
The  only  queatlon  presented  being  one  of 
fact  as  to  wnidi  the  evidence  it  conflicting, 
and  aroarently  erenly  balanced,  the  finding  and 
judgment  of  the  district  court  should  not  be  dis- 
turbed. 
(Sjilabns  by  tbe  Court) 

Error  to  district  court,  Buffalo  county; 
Holcomb,  Judge. 

Action  by  the  Buffalo  CouDty  National 
Bank  against  Clem  V.  Gilcrest  and  others. 
There  was  a  judgment  for  defendants,  and 
plaintiff  brings  error.  Afllrmed. 

H.  M.  Sinclair,  F.  O.  Hamer,  and  Diyden 
&  Main,  for  plaintiff  In  error.  R.  A.  Moore 
and  Marston  ft  Nevlns,  for  defendants  in 
error. 

POST,  0.  J.  This  was  an  acticm  by  the 
plaintiff  in  error  In  the  district  court  for 
Buffalo  county  on  the  following  Instrument: 
"¥9,875.oa  Kearney.  Neb..  Sept  14th.  18^. 
Ninety  days  after  date,  for  value  received, 
I  promise  to  pay  to  tbe  order  of  the  Buffalo 
County  National  Bank,  ninety-elgbt  hundred 
seventy-five  dollars,  at  the  Buffalo  County 
National  Bank.  Kearney,  Nebraska,  with  in- 
terest at  the  rate  of  ten  per  cent  per  annum 
from  maturity  until  paid.  Interest  paid  to 
December  20th,  1889.  Clem  V.  Gtlcrest." 
On  tbe  back  of  said  note  are  the  following 
Indorsements:  "F.  H.  Gilcrest"  "A.  T.  Gam- 
ble." "E.  B.  Jones."  "*5.775.00  paid  Decem- 
ber 21st  1889."  "$3,300.00  paid  December 
SOth.  1888."  The  defendants  Jones  and  F. 
H.  Gilcrest  joined  In  an  answer,  which  Is 
here  set  out:  "That  on  or  about  the  Ist 
day  of  July,  188a  tbe  defendants  F.  H.  Gil- 
crest and  E.  B.  Jones,  upon  tbe  representa- 
tions and  at  tbe  solicitations  of  their  co- 
defendant  A.  T.  Gamble,  then  an  officer  and 
cashier  of  tbe  plaintiff  bank,  and  upon  his 


representati<ni8  that  tbe  capital  stock  of  tbe 
Oraitral  Nebraska  Live  Stock  Insnimnce  Com- 
pany that  subsequently  they,  with  the  said 
A.  T.  GamUe  and  others,  hereinafter  named, 
became  tbe  owdcts  of  tbe  wbole  of  the 
capital  stock  of  said  company.  That  nnder 
tbe  laws  of  the  state  of  Nebraaka  the  in- 
surance company  were  required  to  have  $50,- 
000  of  paid-up  capital  ntoA  before  commen- 
cing business.  That  tMet  the  purchase  of 
said  stock  it  became  necessary  to  reorganixe 
said  company,  and  take  up  the  old  stock, 
and  pay  in  the  aald  sum  of  fSO,000  aa  tbe 
amount  required  of  paid-up  capital  atodL 
That  to  make  np  said  required  amount  the 
defendants  F.  H.  Gilcrest,  E.  B.  Jonea,  to- 
gether with  their  co-defendant  A.  1.  Gam- 
ble, and  one  B.  H.  Gonldlng,  deposited  with 
the  plaintiff  their  notes  aa  follows:  One  of 
the  said  A.  T.  Gamble  for  $12,500,  one  of  tbe 
said  B.  B.  Jones  for  $12,600,  one  of  B.  H. 
Gouldlng  for  $12,S00,  one  of  F.  H.  Gilcrest 
for  $12,600,  each  and  every  one  of  which 
said  notes  the  said  pbUntlff  gave  to  tbe 
aald  Insurance  company  a  credtt  of  $60.000 
on  the  books  ot  the  plaintiff  as  tiie  amount 
necessary  to  show  paid-up  coital  stoiA  In 
compliance  with  the  law.  That  subsequent- 
ly, and  as  soon  thweaftar  as  the  neceeaaiy 
arrangements  could  be  made,  there  was  sub- 
stituted for  the  said  notea  dq^oslted  as 
aforesaid  first  mortgage  securitlea  to  the 
amount  of  about  $40^000,  and  tbe  aald  note 
sued  on  In  this  case  was  then  given  to 
make  up  the  balance  of  the  said  $50,000. 
That  no  money  was  ever  advanced  by  tbe 
plaintiff  upon  the  aald  note,  or  was  It  ever 
Intended  or  expected  by  tbe  plaintiff  or  tbe 
makers  of  said  note  that  any  money  sbonid 
be  paid  thereon,  but  that  as  fMt  as  first 
mortgage  securities  beltm^ng  to  these  de- 
fendants should  be  deposited  with  the  treas- 
urer of  said  compau]^  their  amennta  should 
be  Indorsed  upon  said  note,  and,  wben  sufB- 
dent  bad  been  d^wslted.  as  aforesaid,  to 
equal  tbe  face  of  said  note,  the  note  should 
be  ddlvered  up  to  the  makers  thereof,  and 
canceled.  That  in  pursuance  of  said  ar- 
rangement and  agreement  there  was  indors- 
ed upon  said  note  on  December  21,  1889. 
$5,775,  and  on  the  SOth  day  of  DecMnber. 
1880.  there  was  paid,  and  sbonid  have  been 
Indorsed  upon  the  said  note,  the  sum  of 
$4,200,  but  there  was  only  indorsed,  as  ap- 
pears by  copy  of  said  note,  tbe  sum  of  $3.- 
200  on  that  date.  And  these  defendanis 
aver  that  there  was  no  consideration  movlnj; 
from  the  plaintiff  to  the  makers  of  said 
note,  nor  did  either  of  the  makers  thereof 
ever  receive  any  money  or  value  tiiereof. 
exc^t  as  above  set  out."  To  the  foregoing 
answer  a  reply  was  Interposed,  which  Is  In 
substance  a  g«ieral  denlaL  Upon  tbe  is- 
sues thus  joined  there  was  a  trii^  to  the 
court  a  jury  being  waived,  resulting  In  a 
finding  and  judgment  for  the  defendants 
therein,  which  It  is  now  sought  to  reverie 
by  means  of  this  procee^ng.  Practically 
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the  only  conteatitm  at  thia  time  on  tbe  part 
of  tbe  plaintiff  In  error  1b  that  the  flndinff 
IB  unsupported  by  the  evidence.  By  a  dose 
Bcrutlny  of  the  asmw&e  It  will  be  observed 
that  the  snbstantlal  defense— Indeed,  the 
only  defense— there  stated  Is  that  the  Indebtr 
edness  to  the  bank  had  been  extinguished 
by  means  of  mortgage  securities  delivered 
to  and  acc^ed  by  the  latter  In  payment  of 
the  note  In  suit.  We  have  carefully  read 
over  the  evidence^  which  Is,  to  say  the  least, 
crafllctlng,  and  apparratly  evenly  balanced, 
but  which  Is  quite  sufficient,  under  the  rule 
<^n  recognised  by  thte  court,  to  sustain 
the  finding  complained  ot.  The  Judgment 
of  the  district  court  is  aArmed.  Affirmed. 


OIBSOM  V.  McCLAY.  Sheriff,  et  al. 
(Supreme  Court  of  Nebraska.    April  9.  1896.) 

CONTIUCT— IlfTBRPRITATION— iKJUMOTtON  AGAINST 

Breach— BaroppBL — W  ai  vbr~Dbcrb  s. 

1.  The  agreement  in  this  case,  quoted  In 
full  in  tbe  opinion,  constraed  to  be  one  by  which 
the  jadgmmt  creditor  hound  himself  to  first 
naake  levy,  or  caose  it  to  be  made,  on  the  prop- 
erty of  a  designated  one  of  tbe  jndgment  debt- 
ors, within  the  jorisdiction  of  the  court  in  which 
the  Judgment  was  rendered,  and  to  sell  or  ex- 
haust the  property  of  this  [larticularly  specified 
debtor,  for  tbe  Butisfaction  of  a  balance  of  the 
judgment  remaining  unpaid,  before  resorting  to 
or  causing  levy  of  execution  to  be  made  on  prop- 
erty tidoiwiDg  to  either  of  tbe  other  debtors. 

2.  Eeta,  that  injunction  was  the  appropriate 
and  proper  remedy  for  an  attempted  violation  of 
the  agreement,  consisting  of  a  levy  and  proposed 
sale  of  the  property  of  one  of  the  debtors  favored 
by  its  terms,  when  it  appeared,  at  tbe  time, 
there  wa£  property  of  the  debtor,  from  whose 
property  the  Judgment  was  first  to  be  satisfied, 
within  the  jurisdiction  of  the  judgment  court, 
subject  to  execution. 

3.  Certain  acta  and  statements  of  one  of  the 
favored  debtors  leviewed,  and  held  not  to  con- 
stitute a  waiver  of  his  rights  under  and  by  vir- 
tue of  the  agreement,  or  to  estop  liim  from  as- 
serting them. 

4.  The  decree  held  not  to  be  objectiooabte,  as 
restraining  the  levy  and  enforcement  of  the  exe- 
cution in  the  par.  thereof  with  reference  to  tbe 
costs  of  the  case  in  wliich  tbe  judgment  was 
rendered. 

5.  The  decree  and  injunction  thereby  ac- 
corded kdd  too  broad,  in  that  it  restrained  the 
Bale  of  any  of  the  property  of  the  one  debtor  un- 
til all  the  propert;  uf  the  other  was  exhausted, 
and  that  it  should  have  been  confined  to  re- 
straining a  levy  or  sale  under  tbe  execution 
heron  involved,  and  to  this  extent  it  is  modified, 
and,  as  modified,  affirmed. 

(Syltabtis  by  the  Court.) 

Appeal  from  district  court,  Lancaster  coun- 
ty; Tibl>ets,  Judge. 

Action  by  Benjamin  A.  Gibson  against  Sam 
McClay,  sheriff,  and  another,  for  injunction. 
Prom  a  judgment  for  plaintiff,  defendants 
appeal.  Modified  and  affirmed. 

E.  R.  French,  for  appellants.  Woolly  ft 
Gibson,  for  appellee. 

HARRISON,  J.  On  or  about  the  aoih  day 
of  July,  1880,  Alexander  S.  Porter,  of  appet- 
iants  herein,  recovered  a  judgment  In  the 


district  court  of  Douglas  county  against  Ben- 
jamin A.  Gibson,  appellee  In  the  case  at 
bar,  Jonathan  Chase,  and  Joseph  M.  Besrda- 
ley.  In  the  sum  of  $15,000.  September  35, 
1890,  appellee  paid,  on  the  Judgment  men* 
tloned,  tbe  sum  of  ¥6,06&,  and  at  tlte  time  of 
such  payment  an  agreement  was  entered  Into 
which  was  as  follows:  "Received  on  this 
judgment,  from  Benjamin  A.  Olhson,  the 
sum  of  five  thousand  and  fifty-five  dollars 
($5,055),  being  a  third  of  the  principal  sum 
and  Interest  to  date.  Also,  received  of 
Joseph  H.  Beardsley  the  sum  of  five  thou- 
sand two  hundred  and  sixty-two  and  "/los 
dollars  ^,262J!S),  the  same  being  a  certified 
check  payable  April  28,  ISOU  the  same  to  be 
credited  oa  said  judgment  when  said  check 
Is  paid.  The  said  defendants  to  pay  the 
costs  to  the  c\etk.  In  consldaation  of  said 
payment,  plaintiff  agrees  to  stay  and  not  Is* 
sue  any  execution  on  said  judgment,  or  file 
any  transcript  thereof  In  any  coun^  prior 
to  the  Ist  day  of  FcbruaEy.  1891.  at  which 
time  it  Is  agreed  that  JfHutthan  BI.  Chase's 
third  part  ot  said  judgment,  the  sum  of  five 
thousand  dollars  dfSfiOO),  principal  sum,  and 
Interest  to  that  date^  shall  be  paid;  and  If 
the  same  Is  not  then  paid,  execution  may  Is- 
sue for  ttiat  sum,  but  no  more,  until  the  28th 
day  of  April,  1891.  AU  parties  to  said  Judg- 
ment hereby  sign  and  agree  to  this  agree- 
ment and  all  error  and  appeal  from  the  afore- 
said judgment  Is  hereby  waived  by  both 
plaintiff  and  defendants.  If  execution  Is  Is- 
sued for  Chase's  part  of  said  judgment.  It 
shall  first  be  levied  ottotac  from  his  property, 
and  next  off  from  the  property  of  BCTjamln 
A.  Gibson,  before  Beardsley's  propwty  Is 
levied  upon  and  exhausted;  and  in  case 
Beardsley's  said  check  and  share  shall  not 
be  paid,  and  execution  Is  Issued,  the  same 
shall  be  made  off  his  proiwrty  before  that  of 
the  other  defendants  Is  levied  upon  and  sold." 
December  16,  1891,  an  execution  was  Issued 
to  aiforce  tbe  judgment,  and  directed  and 
fcHTwarded  to  the  sholfl  ol  Cass  county, 
where  Jimathan  Ghase  resided,  which  was 
returned:  "No  property  of  Jonathan  Chase 
found  where<m  to  levy."  Subsequently,  or 
of  date  March  8. 1802,  another  execution  was 
Issued,  and  forwarded  to  the  sheriff  of  Lan- 
caster county,  ordering  a  levy  to  be  made 
on  tbe  property  of  Gibson,  which  order  was 
obeyed,  and  a  levy  made  on  some  real  estate 
bdonglng  to  appellee;  and  to  obtain  an  in- 
junction restialning  the  sheriff  end  defend- 
ant Porter  from  selling  appellee's  property 
until  the  pn^rty  of  Jonathan  Chase  should 
l>e  first  resorted  to  and  exhausted,  the  pres- 
ent action  was  instituted.  It  vras  Btated,  In 
one  portion  of  the  petition  filed,  that  J<ma- 
than  Chase  was  the  owner,  at  the  time,  of 
an  undivided  one-half  Interest  in  a  tract  of 
land  in  Lancaster  county,  of  sufficient  value 
to  satisfy  the  balance  renulning  of  tbe  judg- 
ment. A  temporary  Injunction  was  granted, 
and,  after  a  motion  to  vacate  was  heard  and 
overruled,  issues  were  joined,^  and,  as  tlie 
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result  of  a  trial,  the  following  findings  were 
made,  and  decree  rendered  and  entered  on 
the  Journal:  "This  cause  having  heen  here- 
tofore, on  a  former  day  of  this  term  of  court, 
to  wit,  March  17,  1893,  tried  and  submitted 
to  the  court,  now  comes  on  for  final  deter^ 
mlnation;  and  after  due  consideration,  and 
being  full?  advised  in  the  premises,  the 
court  finds  In  favor  of  the  plaintllT  and 
against  the  defendants.  The  court  furtlier 
finds  that  the  plaintiff  and  defendant  Alex- 
ander S.  Porter  entered  Into  the  written 
agreement,  set  forth  in  the  petition  herein, 
wherein  It  was  agreed,  by  and  between  the 
said  plaintiff  and  def^dant  Alexander  S. 
Porter,  in  consideration  of  the  payment  of 
one-third  of  a  certain  Judgment  Interest,  and 
costs  obtained  by  the  said  Alexander  S.  Por- 
ter against  the  said  Benjamin  A.  GlliBon  and 
one  Jonathan  Cliase  and  Joseph  M.  Beards- 
ley,  in  the  district  court  of  Douglas  county, 
Nebraslta,  that  the  said  defendant  Alexander 
8.  Porter  was  not  to  cause  an  execution  to 
be  issued  against  the  property  of  tlie  plain- 
tiff, Benjaxoln  A.  Gibson,  until  the  property 
of  the  said  Jonathan  Chase  was  exiiauated. 
The  court  finds  that  the  said  Alexunder  S. 
Porter,  in  violation  of  said  agreement,  caused 
an  execution  to  issue  upon  the  judgment  de- 
scribed in  the  petition  herein,  and  a  levy  was 
duly  made  upon  the  property  of  the  said 
plaintiff,  without  previously  exhausting  the 
property  of  the  said  Jonattian  Chase,  as  the 
said  Alexander  S.  Porter  had  agreed  to  do  in 
said  agreement.  The  court  finds  that  the 
said  Jonathan  Chase  was,  at  the  time  of  the 
commencement  of  this  action,  and  now  Is, 
the  owner  of  property  in  Lancaster  county, 
Nebraska,  subject  to  execution,  and  that  the 
said  defendants  should  be,  and  hereby  are, 
restrained  and  enjoined  from  levying  upon 
the  property  of  the  said  plaintiff  under  said 
Judgment  until  the  property  of  said  Jona- 
ttian Chase  shall  have  been  exhausted.  It  is 
therefore  considered  and  adjudged  by  the 
court  that  the  said  defendants  be,  and  they 
hereby  are,  enjoined  from  levying  upon  the 
property  of  the  said  plaintiff,  Benjamin  A. 
Gibson,  for  the  satisfaction  of  the  judgment 
obtained  by  the  said  defendant  Alexander  S. 
Porter  as  above  set  forth,  until  all  of  the 
property  of  the  said  Jonathan  Chase  subject 
to  execution  shall  have  been  exhausted,  and 
that  the  said  plaintiff  do  have  and  recover 
of  and  from  the  said  defendants  the  costs 
of  this  action,  taxed  at  ?21.85." 

The  agreement  herein  quoted  may  fairly  be 
tMld  to  evidence  a  contract  on  the  part  of  the 
judgment  creditor  to  first  collect  any  balance 
of  the  judgment  from  Jonathan  Chase,  of  the 
debtors,  to  the  extent  that  ihe  Issuance,  levy 
of  execution,  and  sale  thereunder  might  be- 
come necessary  in  the  enforcement  of  Ha  ccrf- 
lectlon;  and  we  think  It  not  straining  the 
terms  of  the  agreement  beyond  their  fair  Im- 
port to  say  It  contemplated  that  any  property 
belonging  to  Chase  within  the  jurisdiction 
of  the  court,  and  available  by  the  proceed- 


ings mentioned,  should  be  exhausted  ^roro 
recourse  should  be  had  to  levy  of  process  on 
property  of  the  other  debtors.  Tliia  being, 
as  we  consider,  a  reasonable  cwiBtrnction  of 
the  agreement,  the  issuance  of  an  execution 
which,  by  Its  terms,  was  directed  to  be 
levied  on  the  prox>erty  of  Gibson,  as  was  the 
one  the  further  effect  of  which  it  Is  nerem 
sought  to  restrain,  and  Its  levy  on  the  prop- 
erty or  the  belongings  of  Gibson,  and  the  con- 
templated sale  thereof  under  the  levy,  at 
a  time  when  there  existed  property  of  the 
debtor  Chase  within  the  county  wherein  the 
levy  was  made  on  that  ot  Gibson,  was  a  vio- 
lation of  the  lights  of  the  latter  raised  by  the 
contract  referred  to,  warranting  the  equitable 
remedy  of  Injunction  to  stay  Its  further  prog- 
ress. The  evidence  Introduced  established 
the  fact  that  Chase  was  the  owner  of  prop- 
erty In  Lancaster  county  subject  to  execu- 
tion, and  the  trial  court  made  a  finding  k> 
this  effect 

It  Is  claimed,  however,  that  appellee,  by  ac- 
tions and  statements  In  relation  to  the  judg- 
ment and  its  enforcement  had  estopped  tiim- 
self  from  Insisting  on  the  fulfillment  of  the 
agreement  Mr.  Gibson  wrote  some  letters 
to  the  attorney  for  the  appellant  Alexan- 
der S.  Porter,  In  one  of  which,  February  1. 
1891,  he  remitted  ?3,000  to  apply  on  the 
balance  due  on  the  Judgment,  and  in  ibis 
he  said:  "Mr.  Chase  has  failed  to  come  to 
time  with  his  payment  on  the  judgment; 
and  I  Inclose  you  herewith  my  check  for 
$3,000,  for  which  receipt  me,  and  also  re- 
ceipt on  the  docket  and  satisfy  judgment  to 
that  extent  Chase  promises  me  that  he  will 
pay  the  balance  l^i  course  of  a  week  or  two, 
and  I  propose  to  let  him  If  he  will.  I  bopo 
this  win  be  satisfactory  all  around.  I  wfU 
pay  the  balance  of  $5,000  If  I  cant  make 
Chase  do  It  It  will  be  something  ot  an  uc- 
eommodatlon  to  me  if  execution  does  not  Is- 
sue for  balance  at  once,  as  I  want  Chase  to 
pay  It  If  he  can.  If  execution  should  ixsue 
under  the  clrcamstances,  I  should  be  hoc 
under  the  collar,  of  course;  and  Mr.  I'orter 
wouldn't  get  his  money  nearly  as  quick." 
February  19,  1891,  Gibson  sent  the  attorney 
$2,000  to  apply  od  the  judgment  $1,000  of 
which  was  by  draft  which  was  dlahfurored. 
or  not  paid  wbeu  presented.  There  were 
some  other  letters  from  Gibson  to  the  attor^ 
ney  for  the  appellant  Porter,  In  reference  to 
the  balance  due  on  the  Judgment  and  the 
filing  of  a  transcript  of  it  in  Lancaster  coun- 
ty, and  some  protestations  against  any  at- 
tempts beiug  made  to  collect  the  balance  in 
any  manner  other  than  as  stated  in  the  agxee- 
ment.  There  was  also  testimony  from  which 
it  appeared  that  Gibson  was  In  Omaha  on  or 
about  June  10,  1891,  and,  while  there,  met 
the  attorney  for  the  judgment  creditor,  and, 
in  a  conversation  which  then  occurred,  stated 
that  Jonathan  Chase,  his  coJefendant  had 
DO  property  In  Lancaster  county.  There  was 
also  evidence  to  the  effect  that  Gibson  in- 
formed the  attorney,  when  in  Omaha,  on  tbe 
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date  last  mentioned,  or  soon  thereafter,  and 
prior  to  the  Issuance  of  the  execution,  against 
the  Bervice  of  which  an  Injunction  Is  sought 
in  this  action,  that  Chase  owned  an  Interest 
In  some  real  estate  In  Lancaster  county- 
There  Is  other  and  further  testlnxoiy  on  this 
same  subject;  but,  from  an  InvestlgatioD  of 
all  of  It,  we  are  satisfied  that  It  was  suflJ- 
clent  to  sustain  the  findings  of  the  trial  court, 
and  that  there  was  nothing  shown  from  which 
it  can  be  said  that  the  appellee  waived  his 
right  to  insist  on  the  fulfillment  of  the  agree- 
ment In  regard  to  the  enforcement  of  the 
judgment,  or  estopped  himself  from  demand- 
ing such  fulfillment 

It  is  Insisted  hy  counsel  for  appellants  that 
the  execution  In  question  was  for  the  bal- 
ance  due  on  the  Judgment,  and  for  the  costs, 
and  that  its  further  enforcement  should  not 
have  been  restrained,  to  the  extent  It  was, 
for  the  collection  of  the  costs;  that  the  agree- 
ment did  not  include  an  execution  for  the 
costs,  and  hence  the  levy  of  this  one  was 
proper,  and  should  have  been  allowed  to  pre- 
vail for  the  amount  of  the  coats.  The  agree- 
ment was  that  If  execution  Issued  for  that 
part  of  the  Judgment  which  remained  for 
Chase  to  pay,  it  was  first  to  be  levied  upon 
his  property.  This  we  think  broad  enough 
to  Include  any  execution  issued  for  the  pur- 
pose Indicated,  notwithstanding  there  might 
be  also  stated  In  It  the  costs,  and  a  levy  di- 
rected for  their  collection  along  with  the  bal- 
ance doe  on  the  judgment.  The  execution 
levied,  and  against  which  the  Injunction  was 
granted  and  became  operative,  was  tor  an 
amount  due  of  the  judgment,  and  which,  by 
the  actions  and  agreement  of  the  parties,  was 
known  as  "Chase's  part  of  said  judgment," 
that  Chase  was  to  pay,  or  it  was  first  to  be 
collected  from  him,  or  his  property  subjected 
to  Its  payment;  and,  as  such,  it  should  have 
been  first  levied  upon  his  property  for  all  pur- 
poses. And,  fui'ther,  from  an  examination  of 
the  decree,  it  appears  that  tlie  parties  were 
only  "enjoined  from  levying  upon  the  prop- 
erty of  said  plaintiff  Benjamin  A.  Gibson,  for 
the  satisCactton  of  tlie  judgment  obtained  by 
the  said  defendant  Alexander  S.  Porter  as 
above  set  forth,  until  all  of  the  property 
of  the  said  Jonathan  Chase  subject  to  ex&- 
cutlon  shall  have  been  exhausted." 

It  Is  further  urged  by  counsel  for  appel-*! 
lants  that  the  decree  rendered  In  the  easel 
vas  too  broad.  In  that  tt  restrained  any  levy! 
of  execution  against  Gibson's  property  un-| 
til  such  time  as  all  Chase's  property  should  I 
be  exhausted,  and  that  It  should  have  been! 
confined  In  its  scope  to  the  matters  In  issue  9 
In  the  present  case,  and  more  particularly  to/ 
stopping  the  sale  under  the  then,^cl8tin£^X;J 
ecution  and  levy  thereof,  tlfi^this  contention 
we  agree  vrlth  counsel,  and  the  decree  will  be 
modified  so  that  the  appellants  will  be  en- 
Joined  from  further  enforcing  the  execution ' 
or  levy  thereof  against  the  property  of  Ben- 
jamin A.  Gibson,  for  the  purjwse  of  applying 
the  proceeds  thereof  in  satisfaction  of  the 


balance  due  <hi  the  Judgment  In  favor  of 
Alexander  S.  Porter,  and  against  Benjamin 
A.  Gibson,  Jonathan  Chase,  and  Joseph  M. 
Beardsley,  and,  as  thtn  modified,  it  ie  af- 
firmed.  Judgment  uicordln^. 


GDTHRIB  V.  HBSTBB,  Treasurer. 
{8apr«ne  Court  of  Nebiaaks.    April  7,  1S964 

8CBO<n.  DlBTBIOTS — KiSBT  TO  LlOSHBS  FBBS — 

Mandahus. 

1.  Moneys  arising  from  a  liouise  granted 
by  a  villace  for  the  sale  of  intoxicatins  liquors 
belong  to  the  school  district  in  which  aacn  vUlage 
is  located,  and  must  be  applied  to  the  nipport  of 
the  common  schools  in  said  district 

2.  Mandamus  will  lie  to  compel  a  village 
treasurer  to  pay  sueh  moneys  to  the  proper  schixd 
district  even  before  the  expiration  of  the  mmide- 
ipal  year  for  which  such  licmse  was  issoed. 

(Syllabns  hy  tha  Conrt) 

Error  to  district  court,  Slonx  county:  Bai^ 
tow.  Judge: 

Action  by  G.  W.  Hester,  treasurer  of  school 
district  7,  against  Grant  Gnthile.  Vmn 
a  Judgment  snstalnbig  a  demuxier  to  the  an- 
swer, defendant  brings  error.  Affirmed. 

H.  T.  Oonley,  for  plaintiff  in  error.  D.  & 
Jenckes  and  a  H.  Bane,  tot  defendant  In 
error. 

NOBVAL,  J.  On  the  lat  day  of  May,  1893, 
the  proper  municipal  authorities  of  the  vil- 
lage of  Harrison,  In  Sioux  county.  Issued  a 
license  to  one  Isador  BJcbsten  to  sell  Intoxi- 
cating liquors  within  the  corporate  limits  of 
said  village  for  the  municipal  year  ending 
May  1,  1804.  The  applicant  paid  to  Grant 
Guthrie,  the  respondent,  as  treasurer  of  said 
Tillage,  the  license  moneys  required  by  "ordi- 
nance, to  wit  the  sum  of  f 500.  The  relator, 
school  district  No.  7  of  Sioux  county,  Is  lo- 
cated and  emlR^ced  within  the  corporate  lim- 
its of  said  vUIage  of  Harrison,  and  Is  the 
only  school  district  located  within  the  limits 
of  said  village.  On  May  12,  1803,  the  school 
district  demanded  said  license  moneys  from 
respondent,  and  upon  his  refusal  to  pay  over 
the  same  an  application  for  a  mandamus  was 
presented  to  the  court  below.  From  an  or- 
der granting  a  peremptory  writ  the  defend- 
ant prMccutes  error.  Section  5,  art.  8,  of  the 
constitution  of  this  state  declares  that:  "All 
fines,  penalties  and  license  moneys,  arising 
under  the  general  laws  of  the  state,  shall  be- 
long and  be  paid  over  to  the  counties  re- 
spectively where  the  same  may  be  levied  or 
imposed,  and  all  fines,  penalties  and  license 
moneys  arising  under  the  rules,  by-laws,  or 
ordinances  of  cities,  villages,  towns,  pre- 
cincts, or  other  municipal  subdivision  less 
than  a  county,  shall  belong  and  be  paid  over 
to  the  same  respectively.  All  such  fines,  pen- 
alties and  license  moneys  shall  be  appropriat- 
ed exclusively  to  the  use  and  support  of 
common  schools  In  the  respective  snb-dlvl- 
skMis  where  the  same  may/ 
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qnently  the  foregolztg  proTlalons  bave  been 
before  na  for  conslderaticm,  and  In  an  un- 
broken line  of  declsiona  it  baa  been  beld  that 
aU  moneya  arising  frmn  licenses  granted  by 
cities  or  TlllaeeEi  for  the  sale  of  Intoxicating 
Uquora  since  the  adoption  of  the  present  con- 
stitution b^ong  to  the  school  diatrlct  in 
which  the  mnniclpallty  granting  the  license 
is  situated,  and  must  be  appropriated  exclu- 
slTely  to  the  support  of  the  common  schools 
in  said  district.  State  t.  McConnell.  S  Neb. 
28;  City  of  Hastings  t.  Thome.  Id.  160; 
School  District  Na  2  T.  Saline  Co..  9  Nebi 
40S.  2  N.  W.  8T7;  State  t.  Wilcox,  17  Neb. 
210,  22  N.  W.  458.  And  where  parts  of  more 
than  one  district  are  within  the  limits  of  tbe 
mnnldpaUty^  issuing  such  license,  the  license 
moneys  will  be  divided  1^  equal  parts  be- 
tween such  districts.  State  t.  Brodboll,  28 
Neb.  254,  44  N.  W.  180;  State  t.  White.  29 
Neb.  288,  45  N.  W.  031.  The  constitntlon  and 
these  authorities  alike  settle  the  right  of 
school  district  No.  7  to  the  moneys  In  con- 
troreray. 

The  only  proposition  urged  by  the  respond- 
ent In  oppo^tion  to  the  granting  of  the  writ 
is  that  the  license  moneys  do  not  belong  to 
the  school  district  as  soon  as  paid  Into  the 
village  treasury  and  the  license  Is  issued,  but 
that  tbe  licensee  retains  an  interest  in  the 
unearned  portion  of  the  moneys,  and  hence 
the  respondent  would  not  bejnstlfled  In  pay- 
ing the  same  to  the  r^tor  faster  than  the 
money  Is  earned.  This  argument  Is  based 
apon  the  fact  that  this  court  baa  beld  that, 
where  a  liquor  license  is  canceled  or  revoked 
through  no  cause  or  fault  of  the  licensee,  he 
la  entitled  to  a  repayment  pro  tanto  of  the 
amount  paid  tiurefor  for  the  unexpired  term 
of  the  license.  State  v.  Gomwell,  12  Neb. 
470.  11  N.  W.  729;  Lydick  v.  Komer,  15  Neb. 
601,  20  N.  W.  26;  State  v.  Weber,  20  Neb. 
473,  30  N.  W.  531;  Chamberlain  v.  City  of 
Tecumseh,  43  Neb.  221,  61  N.  W.  632.  With 
these  cases  we  find  no  fault,  but  they  are  not 
applicable  to  the  case  under  consideration. 
There  is  no  claim  here  that  Rlchsten's  license 
has  been  annulled  for  any  cause,  nor  lias  It 
l>een  made  to  appear  that  there  is  even  a  re- 
mote possibility  of  Its  being  canceled  through 
any  cause  not  the  fault  of  the  licensee.  Had 
such  a  showing  been  made,  it  is  probable 
that  the  court  below,  in  the  exercise  of  a 
sound  discretion,  would  have  denied  the  writ. 
We  cannot  anticipate  that  the  license  will  be 
revoked.  On  the  contrary,  the  presumption 
must  be  indulged  that  the  license  was  legally 
granted,  and  that  it  will  not  be  annulled.  In 
case  the  respondent  had  paid  the  money  to 
the  relator,  and  the  license  had  been  subse- 
quently revoked,  the  respondent  would  be 
protected.  He  would  not  be  liable  for  the 
repayment  of  the  money  to  the  licensee. 
This  was  held  in  Lydick  v.  Komer,  15  Neb. 
501,  20  N.  W.  26.  So  soon  as  the  respondent 
received  the  money,  and  the  license  was 
granted,  no  appeal  therefrom  being  taken.  It 
was  his  duty  immediately  to  pay  the  money 


over  to  the  treaaorer  of  the  school  dlsMcL 
The  decision  of  the  district  court  la  affirmed. 
Affirmed. 


NELSON  et  al.  v.  MILLS. 
(Supreme  Court  of  Nebiaska.    April  7,  189S.) 

ReVISW  on  APPBAL — CONPLIOTIKO  EVIDBHCB. 

A  jadnnent  rendered  on  a  verdict  reach- 
ed upon  consideration  of  merely  conflicting  evi- 
dence will  not  be  disturbed  where  there  is  pre- 
sented on  error  proceedings  no  question  other 
than  the  sufficiency  of  the  evidence  to  sustain  tbe 
verdict. 

(Syllabus  by  the  Court) 

Error  to  district  court.  Phelps  countr; 
Beail,  Judge. 

Action  by  Nelson  &  Little  against  W.  H. 
H.  Mills.  Judgment  for  defendant,  and 
plaintiffs  bring  error.  Affirmed. 

J.  B.  Patrick,  for  plaintilb  in  error.  C  H. 
Roberts  and  Hall,  St  CSair  &  Bobttti.  ttx  de- 
fendant in  error. 

RYAN,  a  In  this  action  In  the  district 
court  ot  Phelpa  county  the  firm  of  Netoou  & 
Little  sought  to  recover  judgment  for  gooda 
sold  W.  H.  H.  Mills,  l^e  answer  contained 
a  general  denial,  and  a  claim  of  aA<tlt  on  ac- 
count of  merchandise  sold  to  the  ^aintlff. 
By  reply  the  right  ol  set-oft  was  put  in  Issue, 
and  on  a  trial  of  the  Issuea  Joined  there  was 
a  verdict  in  favor  of  the  defendant  upon  and 
In  accordance  with  which  Judgmoit  was  ren- 
dered tor  defendant  in  the  sum  of  ¥28.35 
and  costs.  The  matter  in  this  court  special- 
ly contested  is  whether  clothing  of  the  value 
of  ¥19,  sold  by  plaintiff  to  one  Lindaey,  was 
properly  charged  to  the  defendant  There 
was  evidence  that  Lindsey,  when  he  pur- 
chased the  aforesaid  clothing,  was  In  the  em- 
ploy of  Mills,  and  that  Mills  directed  that  the 
clothes  sold  Lindsey  should  be  charged  to 
himself.  In  his  testimony  Mills  explicitly 
denied  that  he  ever  gave  any  authority  to 
charge  against  him  the  clothes  purchased  by 
Lindsey.  The  Jury,  on  conflicting  evidence, 
found  In  favor  of  Mills,  and  we  cannot  dis- 
turb this  verdict  There  was  no  assignment 
of  error  which  can  be  cmsldered  independ- 
ently of  the  mere  tendency  of  the  evidence 
to  prove  or  disprove  the  liability  of  Mills  for 
the  clothes  sold  to  Lindsey.  There  is  no  fault 
found  with  the  instructions  given,  biit  it  is 
complained  that  tbe  Jury  Ignored  them.  The 
question  submitted  by  these  Instructions  was 
whether  the  promise  of  Mills  was  one  to  an- 
swer for  tbe  debt  of  another,  or  was  an  in- 
debtedness contracted  by  MiUs  for  clothes 
purchased  for  Lindsey.  There  la  no  com- 
plaint of  the  correctness  of  the  principles 
stated  in  these  Instructions  as  applied  to  the 
evidence  upon  which  the  Jury  wa?  required 
to  act,  but  It  Is  urged  that  tbe  Jury  arrived 
at  a  conclusion  which,  in  view  of  these  In- 
structions, they  should  not  have  reached.  In 
brief,  this  argument  Is  that  the  Jury  should 
have  found  tiiat  tbe  promise  of  Mills  was 
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reallr  to  pi^  an  Indebtednen  contrmeted  by 
himself,  and  not  that  of  Llndiey.  This  con- 
tention is,  therefore,  simiOy  that  the  rerdlct 
was  contrary  to  the  weight  of  the  evidence, 
and  thos  we  aie  broo^t  back  to  the  first 
proposition  hweln  c(HiBld«ed,  and  held  ad- 
rendy  to  ttie  atgnment  of  the  plalntttt  In  er- 
ror. The  Judgment  of  the  district  court  is 
affirmed.  Affirmed. 


KITCHEN  T.  CARTER. 
(Sopreme  Oourt  of  Nebraska.    April  7,  1886.) 

NlOUOSHCS  —  DahOSBODS  BuILDIMO  —  LtABIUTT 

or  OwKSB. 

1.  The  owner  of  real  property.  In  exerddng 
his  owD  tastes  and  inclinations  as  to  the  charac- 
ter of  a  building  he  will  erect  thereon,  has  no 
right  to  build  and  maintain  a  structure  which, 
by  reason  of  defects  or  inh^nt  weakness  either 
in  Diaterial  or  construction,  is  liable  to  fall  and 
do  injury  to  an  adjoining  owner  or  the  public, 

2.  If  a  bnllditu;  bilU  because  of  defects  in 
material  and  workmanship  reasonably  within 
the  knowledge  of  the  owner  thereof,  and  thereby 
inflicts  injury  upon  adjoining  owners  or  their 
property  or  any  person  lawfully  in  its  Tidnity, 
the  owner  is  liable  for  the  damages  ensuing 
there&om. 

3.  A  party  is  only  answeraUe  tor  the  nat- 
ural, probable,  reasooable,  and  proximate  conee- 
quences  of  his  acts;  and  where  some  new,  effi- 
dent  cause  interrenes,  not  set  in  motion  by  him, 
and  itot  connected  with,  hut  indepradent  of,  his 
acts,  and  not  Sowing  therefrom,  and  not  reason- 
ably in  the  nature  of  things  to  be  contemplated 
or  foreseen  by  him,  and  produced  the  injury.  It 
is  the  proximate  and  dominant  cause. 

4.  The  question  of  the  proximate  cause  of 
an  injury  is  one  for  the  jurr;  buL  when  their 
decision  thereof  is  deaiiy  and  manifestly  wnmg, 
it  will  be  set  aside. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Douglas  connty; 

Doftoe,  Judge. 

Action  by  Delia  Carter,  administratrix  of 
the  estate  of  Michael  Carter,  deceased, 
against  James  B.  Kitchen,  to  recover  for  the 
death  of  platntifTa  Intestate.  There  was  a 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Reversed. 

Geo.  £.  Frltchett  and  J.  a  Ooirln,  for  philn- 
tiff  In  emnr.  Oonnell  &  Ives,  for  defendant 
in  error. 

HARRISON,  J.  The  plaintiff  in  error,  dor- 
Ing  the  year  1886,  and  prior  and  subsequent 
thereto,  was  a  part  owner  and  had  control  of 
the  premises  known  as  the  "Paxton  Hotel 
Property,"  In  the  dty  of  Omaha.  In  1886 
the  southwest  portion  of  the  building  was, 
what  was  called  an  "annex"  to  the  main 
body  of  the  building,  and  this  annex  was  SO 
feet  long,  22  feet  wide,  and  2  stories  bdgh. 
During  the  year  stated,  the  plaJntlfF  caused 
an  additional  or  third  story  to  be  built  upon 
the  annex.  For  this  third  story  there  were 
no  plans  and  specifications  made,  and  no  ar- 
chitect was  employed  to  superintend  Its  con- 
struction. A  pencil  sketch  of  the  desired  im- 
provement was  made,  and  given  by  plaintiff 
In  error  to  an  experienced  contractor  and 


builder,  with  dixectUms  to  famlsb  the  mate- 
rial and  pertram  tbe  labw,  or  have  the  neces- 
sary labor  performed;  the  payment  to  be  tbe 
reoKnalAe  v^ue  of  tbe  labor  and  matwial, 
or  such  sum  as  could  be  agreed  upon  between 
the  parties.  During  the  early  part  of  the 
night  of  April  12,  1891,  fire  was  discovered 
In  tbe  southwestern  lower  room  of  the  an- 
nex, then  btfng  need  as  a  kitchen.  A  fire 
alarm  was  turned  in,  and  was  promptly  re- 
sponded to  by  some  of  the  organizations  or 
companies  bdonglng  to  tbe  Are  department, 
the  members  of  whlcb,  as  soon  as  th^  reach- 
ed the  premises,  took  active  measures  tas 
stopping  the  fire,  some  of  them  discovering, 
as  they  believed,  evidences  ot  fire  In  the  tu»- 
per  northwest  comer  or  room  In  the  third 
story  of  the  annex.  A  ladder  was  raised 
from  a  vacant  pcoUon  of  an  adj(dnlng  lot, 
and  idaced  so  that  the  npper  end  reached  or 
rested  against  the  window  sill  of  the  room, 
and  some  ot  tbe  firemen,  among  them  Mi- 
chael J.  Carter,  started  up  the  ladder  with  a 
line  ct  hose.  They  had  proceeded  bnt  a 
short  distance  when  a  portion  of  the  brick 
wall  against  and  which  the  ladder  was 
supported  feU  ontward,  and  strode  uid  in- 
jured Uie  fir«nen  who  were  jspon  tbe  ladder. 
From  the  effect  of  injuries  so  received.  Ml- 
(diael  J.  Garter  soon  afterwards  died;  and 
this  suit  was  instituted  by  Delia  Garter,  his 
wife  and  the  administratrix  of  bis  estate,  to 
recover  damages,  under  the  provisions  of  onr 
statute,  for  tbe  pecuniary  loss  resnlttng  from 
his  death.  The  right  to  recover  In  the  ac- 
tion was  predicated  upon  the  alleged  ne^- 
gence  of  plaintiff  In  error  in  procuring  or  al- 
lowing the  use  of  poor,  inferior  material  In 
the  building  of  the  third  story  of  the  annex 
and  Its  faulty  and  defective  CMUtmctlon  In 
certain  parUcnlars,  siieclflcaUy  designated  in 
the  petition.  These  statements,  all  and  sin- 
gular, of  the  petition.  In  relation  to  n^li- 
gence  imputed  to  plaintiff  In  error,  and  de- 
fects of  any  nature  In  the  construction  of  the 
additional  story  to  the  annex,  were  denied  in 
the  answer.  The  result  of  a  trial  In  tbe  dis- 
trict court  was  a  verdict  and  judgment  In  fa- 
vor of  defendant  In  error  in  the  sum  of  f 5,000, 
and,  to  secure  a  review  of  the  proceedings  In 
that  court,  the  case  has  been  removed  to  this 
court  by  petition  In  error. 

Counsel  for  plaintiff  In  error.  In  a  reply 
brief,  state,  or  assume  It  to  be  proven,  that 
the  deceased  fireman  was  In  or  on  the  prem- 
ises or  building  of  plaintiff  In  error,  and  was 
there  as  a  mere  licensee,  and  hence  the  plain- 
tiff In  error  owed  him  no  duty,  and,  even  con- 
ceding that  negligence  had  been  shown,  yet 
no  liability  accrued;  that  a  licensee,  in  enter- 
ing upon  property,  assumes  the  risks  of  in- 
Jury  resulting  to  him  from  any  defective.  Im- 
perfect, or  dangerous  conditions  of  tbe  prem- 
ises. But  this  we  need  not  discuss  or  decide, 
as  we  do  not  think  tbe  question*ls  raised  by 
either  the  pleadings  in  the  case  or  tbe  facts. 
It  was  alleged  In  the  petition  that  the  fire- 
man, when  Injured,  was  on  a  vacant  lot  ad- 
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Jolnlog  Uie  Paxton  Hotel  property;  and  tfat 
ovldeiice  dlsdoaes  tbat  he,  wltb  oUter  flre* 
nufk,  went  oa  tbe  Tacaot  lot  flnt  referred  to, 
and  reared  a  la^er  asalnst  the  botel  build- 
ing, or,  more  proper  vpeaking,  tbe  "annex." 
and  were  In  tlie  act  of  ascending  It  to  go 
qpon  or  Into  the  boUdlng  when  the  brick 
wall  ton  on  tbem,  and  tbey  were  not  In  or  on 
tbe  premisea  of  plaintiff  In  enor.  It  wu 
alleged  In  tbe  petition  that  a  part  of  the  «all 
of  tbe  biUldlna  tbe  third  story  <rf  the  annex, 
'*tix  no  auffloient  cauae  ezo^  Ita  own  de- 
fects and  ittberent  veaknos,  fell  westward 
and  outward,"  and  injured  the  flrsmen.  The 
thewy  of  this  portlmi  of  tbe  cauae  of  acUon 
was  baaed  upon  tbe  pvopofiltioB  that  If,  In. 
erecting  tbe  bnlkUng,  tbe  third  story  was  so 
def  ectlTe^  craatracted,  to  the  knowtodga  of 
tbe  proprietor,  as  to  be  dangooua,  and,  be* 
cause  of  weakness^  It  fell,  and  Injured  any 
one  bLwfbUy  In  Its  Tldnl^.  or,  aa  In  this 
case,  on  the  adjoining  lot,  tbe  owner  of  the 
building  waa  llaUe  for  any  damage  ao  suf- 
fered. Garter,  tbe  fireman,  waa  lawfnUy  on 
the  adjolnias  lot  He  had  a  rlj^  to  go  and 
be  tbeie^  for  the  purpose  of  fl^ttaig  fire  In 
this  w  any  other  o£  tbe  buildings  In  that  por> 
tlon  of  tbe  cHt- 

With  r^ard  to  Inaecure  buildings  and  Ua> 
Ullty  attaching  to  the  ownem  thereof,  it  la 
saJd  In  Wood  on  Nuisances  (page  140^  1 100): 
"While  a  man  baa  a  right  to  follow  hla  own 
taates  and  IncUnatlona  aa  to  the  style  and 
ehaiHcter  of  tbe  building  that  he  will  erect 
usfoa  hla  own  land,  yet  be  has  no  zlgbt  to 
ecect  and  maintain  there  a  building  that  fa 
dangeran^  by  reason  of  the  materials  used 
in  or  the  manner  of  its  constmctiou.  or  that 
la  Inherently  weak  or  in  a  minoua  condi- 
tlim,  and  liable  to  fldl  and  do  injury  to  an 
adjfdning  owner  w  tbe  poUlc.  Such  a  build- 
ing on  a  pabUc  rtreet  Is  a  pubUe  nuisance, 
and  la  a  ^Tata  mdsanoe  to  those  owning 
property  adjoining  it;  and  If  the  bnlldb^ 
falls,  and  inflicts  Injury  v^n  tbe  adjoining 
owners  or  their  property,  or  to  any  one  who 
la  biwfuUy  In  Its  vicinity,  the  owner  la  liable 
for  all  tbe  consequences  that  ensue  there- 
from." And  see  authinttiea  dted  in  support 
of  the  test  "Tbe  owner  of  a  building  Is  not 
an  insurer  against  acddent  ttom  Ita  condi- 
tion, but,  so  far  as  tbe  exercise  of  ordinary 
care  wUi  enable  blm  to  do  so,  he  la  bound  to 
keep  It  In  each  condition  that  It  will  not  by 
any  insecurity  or  Ineufflclency  for  the  pur- 
pose to  which  it  Is  put.  Injure  any  person 
rl^tful^  in.  around,  or  passing  it"  Ryder 
T.  Kinoey  (Minn.)  64  N.  W.  94. 

But  It  Is  urged  by  counsel  fOr  plaintiff  In  er- 
ror that  the  erldenoe  is  insufficient  to  aop- 
port  a  finding  of  defectiTe  constructlcm  of  tbe 
third  story  of  this  building,  and  the  falling 
as  a  consequence  thereof;  and,  further,  that 
if  It  be  conceded  that  the  structure  was 
not  of  the  ssXest  character,  or  was  not  safe, 
that  the  proximate  cause  of  tbe  tailing  of  tbe 
wall  was  tbe  effect  of  the  fire;  that  this  was 
an  Intervening  cause,  and  tbe  Immediate  and 


ptioclpal  we,  and  not  within  tbe  reasonable 
ciHrtemplation  ot  tbe  proprietor  of  the  prem- 
laea,  when  bolldiag  or  having  built  tbe  third 
story  to  the  annex,  Indndlng  the  wall  In 
questltm,  or  set  In  motion  by  bim,  or  arising 
from  tbe  construction  of  tbe  wall  or  tbe  man- 
ner of  Its  erection;  that  be  was  not  bound  to 
foresee  and  ao  guard  agrUaat  any  but  natural 
and  probable  consequences,— tiili^  Uksly  to 
follow  his  acta;  or.  in  other  words,  tbe  fire 
and  tbe  resultant  fallii^  of  tbe  waU,  not  be- 
ing In  any  manner  or  degree  connected  with 
or  referaNe  to  him  or  the  constrvetlmi  of  the 
wall,  b«  was  relieved  fnnn  any  Ability  for 
InJurlM  caused  thereby. 

It  appears  fmn  the  evldwce  that  tbe  por- 
tioa  of  the  wall  wUc^  waa  of  a  ddo  wall 
of  a  third  story,  wblcSi'had  been  buUt  dnciiig 
the  year  1886,  on  tbe  top  (tf  one  of  tbo  walla 
of  a  two^tory  brldk  building  tbaretofwa  built 
and  exlsttaig;  that  tbe  flnt  stoir  had  what 
some  witnesses  called  a  16-lncb  wall,  and 
some  a  17-lnch.  Tbe  second  story  bad  wtaac 
was  denominated  a  U-lnch  wall,  and  the 
tiitrd  stoiy,  or  new  tm,  waa  an  ^  ot.  aa  one 
witness  called  It,  a  9  inch  walL  The  new 
wall  was  a  12-lnch  one  up  to  the  top  of  ttao 
floor  joists  put  in  tor  the  new  w  tidrd  Btory; 
then  to  Ita  top,  U  feet,  waa  an  8-loch  waJU. 
Ttafiffa  wem  o^Ung  Joists,  2  by  8k  aad  22  foot 
Umg,  pot  an  16  indiea  apail  aome  of  Htum 
anchored  In  a  12-inch  wall  of  Uie  "Faxtoa 
Building,"  and  all  attached  to  car  resting  aa 
it;  and  at  the  other  end,  atfeaiAsd  to  or  rent' 
lug  <Hi  the  new  wall,  and  fkstened  to  some  of 
tbem,  were  Iron  anchors,  which  extended 
through  the  new  wall,  and  wen  bolted  or  a^^ 
propriately  fastened  at  the  outer  end,  at  the 
outer  side  of  the  wall.  The  roof  timbers 
wore  2  by  10  or  2  by  12,  and  at  one  end  wen 
2  feet  or  more  above  tbe  celling  timbers,  and 
at  tbe  other  rested  on  them  or  on  a  level 
with  their  upper  edges;  and  both  roof  and 
celling  timbers  were  connected  or  tied  by  a 
system  of  braces  or  trusses.  There  wero 
some  partitions  in  the  new  or  third  story , 
one  of  which  served.  In  part,  to  separate  from 
tbe  general  space  and  form  a  room  called  In 
tiw  record  tbe  **flre  room";  being  tbe  one 
from  which  tbe  portion  of  the  wall  f^lL 
This  room,  In  size,  was  22  by  24  feet  C  inches. 
This  new  wall  reached  to  and  ov«4apped  a 
piece  of  new  8-Int^  wall  on  another  building, 
known  as  tbe  *'Ooedxfch  Balldhig,**  aome  wU^ 
nesaes  state,  and  some  say  made  an  abutting 
joint  wltb  it  It  appears  that  tb«y  wen  not 
la  line,  and  at  tbla  phKo  a  number  of  wit 
nesses  say  the  two  walls  w««  connected  hr 
spikes  and  pieces  of  iron.  Then  is  also  evi- 
dence tending  to  ebow  that  they  wen  not  so 
joined.  Mr.  Whltlock,  dly  building  In^iect- 
or,  testified,  and,  in  so  diHng,  stated  that 
"tbe  west  wall  of  the  old  building  had  sagged 
in  towards  tbe  east  In  running  up  tbe  addi- 
tional wall,  and  making  the  third  story,  th^ 
kept  carrying  it  over  until  they  got  a  straight 
wall  from  the  window.  Tbe  feentt  was.  It 
left  an  overhang  of  nearly  ha^  the  thlelaieas 
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of  the  wall,  wMch  showed  at  the  time  the  ex- 
tent that  was  between  the  two  windows. 
There  was  a  bow  In  the  wall."  AJl  the  other 
wttneaaee  who  testified  on  this  point  stated 
that  the  old  wall  had  bulged  ont,  aad  the 
new  wall  waa  drawn  in,  Instead  of  built  out. 
or  so  as  to  OTerhang.  All  agreed  In  the  state- 
ment that  the  brick  used  Id  balldlng  the  wall 
weie  fl^od,  and  this  may  be  said  to  be  estab- 
lished by  the  great  weight  of  the  evidence 
as  to  the  mortar.  Some  of  the  witnesses 
gave  it  as  their  opinion  that  the  ^ght-lnch 
wall  was  not  a  proper  one  to  buUd;  that  It 
was  not  soeh  a  one  as,  in  their  Judgment, 
should  have  been  built  there.  The  city  In- 
spector of  buildings  said.  In  his  judgment,  it 
was  not  a  safe  wall;  but  the  prepondwance 
of  the  evidence  was  to  the  ^Tect  that  it  was 
a  propMly  built  and  safe  elgbt-inch  wall,  and 
proper  In  the  posttl<ai,  under  tiie  drcumatan- 
cea,  and  for  the  ost  for  which  It  was  In- 
tended. 

In  regard  to  the  Are.  aad  the  part  It  played. 
If  any.  In  caosli^  the  wall  to  (ftU,  the  chief 
of  the  fire  d^rtment  and  some  of  the  fire- 
men who  were  presort  at  thlu  fire  testified  to 
the  effect  that  the  most  of  the  burning  in 
this  third-storr  room  ocevrred  after  the  fall- 
ing of  the  wall,  but  the  chief  was  asked  the 
following'  gueetton:  "Q.  Now,  then,  It  bad  got 
up  Into  the  ceiling,  iMtween  the  calling  and 
the  roof,  before  the  wall  fell?"  To  which  he 
anawared:  "A.  Why,  she  must  bare."  The 
city  buUdlag  Inspector  was  Interrogated  upon 
cross-examination  and  answered  as  follows: 
"Q.  At  the  coroner's  Inquest,  were  ycu  ask- 
ed this  question,  and  did  you  make  this  an- 
swer,—I  am  not  now  asking  you  with  re- 
spect to  the  facts  in  the  answer,  or  the  mat- 
ters  inquired  of,  but  simply  ask  you  whether 
you  so  testified  at  the  coroner's  Inquest:  H^. 
So  far  aa  you  can  obserre,  there  was  noth- 
ing to  indicate  that  the  wall  was  hot,  or  that 
It  fell  out  by  reason  of  the  heat?'  to  which 
you  answered:  'No;  I  think  the  ceiling  Joist, 
nnd  that  is  what  threw  the  wall  over.*  A. 
That  Is  wtMt  I  thought  at  the  time.  Q.  And 
that  Is  the  way  you  testified?  A.  I  presume 
that  is  the  way  I  did,  if  it  Is  down  that  way. 
Q.  And  that  was  your  theory,  that  the  fire 
burned  off  the  celling  Joist?  The  fire  follow- 
ed the  steam  pipes,  and  came  up  In  between 
the  roof  and  the  celling,  and.  of  course,  Bbows 
there,  mow,  to  have  burned  the  celling  Joist 
off.  and,  as  soon  as  tbey  burned  off,  it  threw 
the  wall  out.'  A.  That  Is  what  I  said  about 
that.  Q.  Was  this  question  asked  yon  by 
Mr.  Connell:  *If  that  ceUlng  Joist  that  burn- 
ed, and  the  wall  fell  In,  can  you  account  for 
the  falling  of  the  wall  on  any  other  theory 
except  that  th«  wall  was  of  Insufficient  thlck- 
uesB,  and  was  not  properly  Joined  and  con- 
nected together?  Can  you  account  for  It  In 
any  other  way?*  Answer;  'I  wIU  aay  this: 
That  the  morning  after  the  Ore,  that  the  cell- 
ing Joists,  they  were  broken  off;  but  wheth- 
er they  were  burned  off  before  the  wall  fell, 
I  abonld  Judge  from  the  c^Ung  Joist  that 


were  burned,  and  remained  there,  that  they 
must  have  burned  before  the  wall  felt' 
Did  yon  so  testify?  A.  I  think  so;  about 
that  way;  It  Is  a  good  while  ago."  And 
during  redirect  examination:  **Q.  Id  refer- 
ence to  the  burning  of  the  ceiling  Joiat,  did 
you,  at  the  coroner's  inquest,  or  do  you  now, 
claim  to  hare  any  personal  knowledge  as 
to  when  the  burning  of  those  Joists  occurred? 
A.  Well,  It  must  have  occurred  before  the 
fire,  because  the  Jotets  could  not  have  been 
burned  In  the  posltlMi  tbey  were  In.  The 
part  down  in  the  ground,  they  mast  bare 
burned  before  the  wall  feU.  Q.  Hare  you 
any  personal  knowledge  except  merely  that 
la  yonr  conchist<»i?  A.  liiat  la  what  I  found 
the  morning  after  the  fire.  Q.  Were  you  at 
the  fire?  A.  No,  sir;  I  was  not  at  ^e  fire. 
Q.  You  hare  not  any  personal  knowledge  as 
to  how  the  burning  actually  took  place?  A. 
I  waa  not  there  to  see  It,  of  course." 

It  waa  shown  that,  Just  where  the  wall 
fell,  a  number  of  the  celling  Jtrists  had  been 
Mitlrely  serered  by  the  fire,  and  pieces  of 
them  were  among  the  brick  and  mortar 
which  fell  to  the  ground.  One  |4ece  was 
there  with  an  anchor  attached,  and  ends  at 
these  ceiling  Joists  were  also  in  the  *'flre 
room"  on  the  fioor,  with  anchors  attached. 
The  roof  timbera  were  none  of  them  entirely 
burned  off,  but  were  black«ied,  or  rather 
charred.  We  arc  not  unmindful  here  of  the 
argument  of  counsel  for  defendant  in  error. 
In  part  founded  upon  the  sitpposltlon  that 
the  anchor  attached  to  the  piece  of  lumber 
which  was  found  In  the  dCbrls  was  one  which 
had  fallen  with  a  piece  of  floor  Joist,  and  the 
further  argument  on  this  fiart  of  the  case. 
In  which  they  refer  to  the  different  theories 
adranced  by  the  witnesses  In  reference  to 
what  caused  the  wall  to  fall.  We  must  in- 
clude, in  any  rlew  we  attempt  to  take  of  this 
subject,  a  few  facts  which  were  not  contro- 
rerted.  The  wall  was  placed  there  during 
the  year  1886,  and  stood  almost.  If  not  quite, 
fire  years,  and  was,  to  all  appearances,  safe 
and  fit  for  the  usee  to  which  It  was  put,  and 
to  withstand  the  effects  of  use,  time,  and 
any  ordinary  tests  to  which  It  might  be  sub- 
jected, and,  as  stated  by  counsel  for  defend- 
ant In  error  in  their  brief,  "there  was  the  fact 
that  the  wall  fell  at  the  time  of  the  fire, 
which  was  not  dli^uted";  and  in  thte  con- 
nection we  may  add  that  there  was  the  evi- 
dence, not  contradicted,  of  the  destruction 
by  the  fire  of  some  of  the  means  which  had 
been  adjusted,  some  primarily  and  some  sec- 
ondarily, with  the  purpose  to  assist  In  re- 
taining the  brick  wall  in  an  uprlglit  position, 
and  make  it  safe.  A  careful  review  and 
analysis  of  the  testimony  leads  us  to  tbe  con- 
clusion that  It  establishes  that  the  fire  and  its 
accompanying  facts  and  circumstances  caus- 
ed the  falUng  of  the  wall.  Whether  or  not, 
or  to  what  extent,  any  inherent  weakness  or 
defect  in  the  wall  was  a  factor  In  bringing 
about  such  a  result,  is  not  rery  readily  per 
c^TabLfr  or  answerable.   Howewr  this  jnay 
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have, been,  BIr.  Kitchen,  In  conatructlnc  or 
havioff  conatrncted  this  third  story  or  the 
wall  thereof,  had  exercised  such  care  that  it 
had  bem  and  was  safe,  suffldeut,  and  secnre 
for  any  and  all  purposes  or  naea  for  which  it 
was  intMided,  and  would  not,  from  ai^  In- 
herent defects,  fall  and  injure  any  person  or 
persons  p^^^^ng  it  or  near  It  It  stood  In  the 
'Ctmditlfm  In  which  It  was  made  for  several 
jears,  and.  If  the  flre  had  not  oecnrred, 
would,  no  doubt,  hare  stood  for  years  more. 
The  fire  did  not  have  its  origin  in  any  act  of 
the  plalntlfl  In  error,  nor  did  tt  flow  from  or 
bare  Its  source  In  that  wherein  it  is  claimed 
he  had  been  negligent,— the  erection  of  the 
wall.  The  flre  was  the  Immediate  and  domi- 
nant cause  of  the  falling  of  the  wall,  and 
hence  was  the  pmBdmate  cause  of  the  Injury. 

But  it  la  urged  that  what  was  the  pxtad- 
mate  cause  was  a  question  of  fact  for  the 
Jury,  and  determination  of  It  should  not 
and  will  not  be  disturbed.  Ordinarily,  what 
(8  the  proximate  cause  of  an  injury  is,  in  any 
case  where  the  question  Is  Involved,  one  ot 
fact  for  the  Jury  to  determine;  but  where,  as 
in  ttOa  case,  their  decision  of  the  questlmi  is 
nuudfestly  wronft  it  will  be  set  aside.  This 
is  a  case  in  which  the  sympathies  are  strong- 
ly  appealed  to  and  eidlsted,  but  Justice  and 
right  must  prerall.  and  govern  the  course  of 
the  dedrion.  On  the  facts  and  cinmmstan- 
ces  as  th^  Kppear  In  the  record,  the  Judg- 
ment of  the  trial  court  must  be  reversed,  and 
the  cause  remanded.  Reversed  and  re- 
manded. 


CUMMINS  V.  CUMMINS. 
<Siipreine  Oonrt  of  Nd}raBka.    Aptil  T,  1886.) 
DjvowM— Ddtt  to  Oramt— DiMasTUM  or  TaiAit 

CODBT. 

1.  Id  an  action  for  divorce.  eTen  where  there 
is  no  appearance  by  the  defendant,  the  trial 
juAge  maal  be  eatif^ed  that  the  case  is  prose- 
■cuted  in  good  faith,  and  without  collnsioD,  and 
that  a  cause  of  action  ezists.  He  ie  not  bound 
to  accept  as  condnsiTe,  in  all  cases,  the  testimony 
of  the  plaintiff,  although  corroborated  in  some 
minor  details. 

2,  Where  the  testimany  in  such  a  case,  when 
tak«i  in  connection  with  all  the  drcumstancea, 
is  wpak,  and  open  to  suspicion,  thron|;h  a  failure 
to  corroborate  it  on  points  admitting  of  corrob- 
oration, the  action  of  the  district  jndge  in  deny- 
ing a  divorce  will  not  be  set  aside,  altboneh  the 
evidence  may  have  been  such  that  it  would  have 
sustained  a  decree  for  plaintiff,  and  in  cases  of 
a  different  character  might  liave  required  it 

(SyUabuB  by  the  Court.) 

Error  to  district  court  Douglas  county; 
Ferguson,  Judge. 

Action  by  Francis  M.  Cummins  against 
Alice  V.  Cummins  for  divorce.  There  was 
a  judgment  for  delfendant  and  plalntUf 
brings  error.  Affirmed./ 

Simeon  Bloom,  for  plainttff  in  error. 

IBVINB.  G.  The  plalntlfl:  In  error  brought 
this  action  to  procure  a  divorce  from  the  de- 
fendant in  error.   Service  was  had  by  pub- 


Ueatipn.  There  vras  no  appeanuce  the 
defendant  in  error,  but  on  the  evidence'  tim 
court  found  tor  the  defendant,  and  dlsmls*- 
ed  the  case.  The  errors  assigned  are  that 
the  Judgment  la  not  sustained  hy  BufBdent 
evidence,  that  tt  ia  contrary  to  law,  and  that 
ttie  court  wred  in  overmllng  the  motion  for 
a  new  tziaL  The  grounds  assigned  In  thia 
motion  are  that  the  Judgment  is  not  sus- 
tained 1^  sufficient  evldmee,  and  that  It  Is 
contrary  to  law.  We  have,  thowfore,  pre- 
sented, In  elEect,  aimply  the  snffldency  ot  the 
evld«ic&  The  ground  on  whtdi  the  dlroree 
was  dahned  was  cruelty  practiced  by  the 
wife  against  the  husband.  The  huaband's 
testimony  Is  to  the  effect  that  the  defendant 
had  always  been  harsh  and  unUnd  to  him; 
that  ahe  liad  reused  to  cook  for  him,  wash 
for  hUn,  and  m^td  fabi  dotbes;  that  ahe  had 
denied  him  sexual  Intercourse;  and  that 
certain  events  had  persuaded  him  that  she 
had  attempted  to  poison  him.  The  last 
charge,  if  true,  undoubtedly  constltntes  cru- 
elty. Ntison,  Mar.  ft  Dlv.  H  2M,  308.  But 
the  suffld^kcy  at  the  evldmce  to  estabUsb 
an  attempt  to  poison  was,  in  the  first  in- 
stance, tor  the  trial  court,  as  was  the  suffi- 
ciency ot  the  evidence  on  other  branched  of 
the  case.  The  evidence  on  this  subject  was 
that,  after  two  successive  mods,  the  i^u- 
tlff  waa  token  vlolentiy  sldt  'Thereafter  be 
detected  some  foreign  substance  In  his  cof- 
fee cup.  and  observed  his  wife  pouring  some- 
thing from  a  p^r  Into  the  coffee.  He 
found  some  article  in  her  poeaession  wliich 
he  supposed  to  be  the  same  substance,  but 
be  had  made  no  ^ort  to  ascertain  Ito  char- 
acter. The  parties  had  three  chlldr«i,  aged 
17,  19,  and  22  years.  Ttie  plaintiff,  it  ap- 
peared, knew  whwe  theae  childrra  were. 
They  were  living  tn  the  household  at  the 
time  ot  these  events.  Th^  remained  with 
their  m<^er  after  the  separation,  and  their 
testimony  was  not  produced.  The  plaintiff 
was  corroborated  in  some  parte  of  hia  testi- 
mony by  a  woman  who  had  lived  nnt  door 
to  the  i>arties  In  Kansas,  and  who  teatifled 
that  she  had  done  washing  for  the  plaintiff, 
and  had  heard  the  defendant  use  harsh  and 
abusive  language  towards  him.  His  testi- 
mony was  not  corroborated  In  other  particu- 
lars. It  has  been  said  that  the  stete  Is  a 
third  party  to  all  divorce  cases.  It  Is  not 
true  that  a  petition  stands  confessed  because 
not  answered.  Nor  Is  the  Judge  who  tries 
a  divorce  esse  obliged  to  find  for  the  plain- 
tiff, simply  because  be  testifies  to  a  state  of 
facte  which.  If  believed,  would  warrant  a 
decree  in  hla  thvor.  The  Juc^  afaenld  be 
satisfied  tliat  there  la  no  collusion,  that  the 
case  fs  prosecuted  In  good  faith,  and  that 
a  cause  of  action  exists.  This  caw  was 
begun  scarcdy  aevoi  months  from  the  time 
the  plaintiff  came  to  the  stete,  which  vraa 
the  time  of  separation.  He  had  then  left  hii 
wife  and  his  three  children  behind  htm,  the 
children  choosing  to  remain  with  the  moth 
er.  The  parties  had  lived  to^thw  for  more 
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than  22  yean.  The  charges  of  harshness  and 
onkindnesflwere  proved  only  In  the  most  gen- 
-eral  and  Tagnest  way.  The  charge  that  the 
wife  had  reAised  to  do  the  cooking,  lanndiy 
work,  and  mending  for  the  family  was 
-probably  not  the  charge  of  a  very  great  of- 
fense, In  view  of  plaintiff's  testimony  that 
liis  earnings  were  $140  per  month.  The 
■charge  of  denying  the  plalntUE  sexnal  in- 
tercourse was  as  vaguely  substantiated  as 
the  charge  of  unkind  language.  It  did  not 
appear  for  what  period  or  under  what  cir- 
cumstances there  had  been  auch  denial. 
The  charge  of  poisoning  was  In  no  degree 
corroborated,  while  the  evidence  showed 
■that  through  the  children  and  the  services 
of  a  chemist  corroboration  might  have  been 
■obtained  had  the  charge  been  true.  If  the  trial 
Judge  had  seen  fit  to  grant  a  divorce  upon 
the  testimony,  we  would  not  disturb  his  ac- 
tion. But  in  such  cases  so  much  d^nds 
upon  the  manner  and  demeanor  of  the  wVt- 
nesses  that,  in  view  of  the  weakness  of  the 
-evidence  In  this  case,  while  it  would  be 
sufflclpnt  to  support  a  different  finding,  we 
cannot  disturb  the  finding  which  was  made. 
Nelson,  Mar.  &  Dlv.  S  809,  Judgment  af- 
firmed. 


DAVIS  V.  CITT  OP  OMAHA. 

(Sapreme  Court  of  Nebraska.    April  7,  189G.) 

UCHICIFU.  CORPOBATIONS— NBOLIOBHCS    IV  COK- 

6TBUOTIXO  Sidewalks— Obbtkdotiokb  in 
Stebit — Liability— NoTioc. 

1.  The  fee  of  the  streets  of  the  munlcipali- 
ties  of  this  Btate  is  vested  in  the  mnnlcipBlities 
themadves,  and  the  sidewalks  of  the  various 
munldpal  oorporatioBi  are  parts  ut  the  streets 
thereof. 

2.  The  law  of  this  state  devolves  upon  the 
various  municipal  corporations  thereof  the  duty 
of  at  all  times  keerang  their  streets  and  side- 
walks in  a  reasoaatdy  safe  condition  for  tiuvel 
by  the  public;  and  no  mnnidpal  corporation,  by 
any  act  of  its  own,  can  devoWe  this  duty  on  an- 
other, BO  as  to  relieve  itself  fnKn  a  liability  re- 
sulting from  its  failure  to  perform  such  duty. 
-City  of  Omaha  v.  Jenaeu,  62  N.  W.  833,  36  Neh. 
68,  and  City  of  Beatrice  v.  Reid,  69  N.  W.  770, 
41  Neb.  214,  followed. 

3.  The  law  does  not  make  tt  the  duty  of  a 
iot  owner  to  build,  maintain,  or  repair  the  side- 
walks, being  part  of  the  streets,  In  front  of  his 
-premises. 

4.  A  monidpal  corporation  may  employ  such 
agency  as  it  sees  fit  in  the  construction  or  repair 
of  Its  streets  and  sidewalks,  and  may  license  or 

rmit  a  kit  owner  to  build  or  repair  a  sidewalk 
front  of  bis  premises  under  its  direction. 

5.  A  genwal  permission  or  license,  giTen  by 
a  city  to  a  lot  owner,  to  build  or  repair  a  side- 
walk on  his  premises,  will  continue  until  re- 
voked by  the  city,  either  expressly  or  by  such 
conduct  on  its  part  as  authorizes  an  inference 
of  revocation. 

6.  If  a  lot  owner  be  licensed  by  a  municipal 
.corporation  to  bnild  a  sidewalk  in  front  of  his 
lot,  which  walk  it  is  the  duty  of  the  corpora- 
tion to  build  and  maintain,  and  in  the  per^rm- 
ance  of  such  work  the  lot  owner  negligently 
leaves  au  obstruction  In  the  street.  whic£  causes 
an  injury,  the  dty  is  liable  therefor. 

7.  A  municipal  corporation  may  be  liable  for 
an  injury  caused  by  au  obstruction  placed  in  its 
-streets  by  a  niere  trespasser;  but,  to  make  it  lia- 


ble In  such  esse,  it  must  be  shown  to  have  been 
guilty  of  ne^igence  in  the  premises. 

8.  A  mumdpal  corporation  notified  a  lot 
owner  to  construct  a  permanent  sidewalk  in  front 
of  his  lot  within  a  time  specified,  and  that,  in 
default  of  bis  so  doing,  the  corporation  would 
bnild  the  walk,  and  assess  the  cost  thereof  to  the 
lot.  The  lot  owner  did  nothing  towards  build- 
ing the  ddewalk  within  the  time  spedfied.  Aft- 
owards,  without  the  knowledge  or  permission  of 
the  municipal  corporation,  the  lot  owner  pro- 
ceeded to  build  the  walk,  and  for  that  purpose, 
on  an  afternoon,  deposited  a  nomber  of  flagstones 
in  the  street  opposite  his  lot,  and  left  them  there 
without  harriers  or  signals.  The  night  follow- 
ing the  afternoon  of  the  deposit  of  said  flagstones 
a  traveler  was  injured  by  coming  in  contact  with 
them,  and  sued  the  monidpal  corporation  for 
damages,  fleki:  (1)  That  It  was  the  duty  of  the 
munidpal  corporation,  and  not  the  duty  of  the 
lot  owner,  to  build  and  maintain  the  sidewalk; 
(2)  That  the  mnnidpal  corporation  had  the  right 
to  permit  or  license  the  lot  owner  to  build  the 
walk;  (3)  that  the  notice  given  by  the  munidpal 
corporation  to  the  lot  owner  to  build  the  walk  was 
merely  a  license  or  permission  to  him  to  do  so  in 
the  time  spedfled;  (4)  that  the  license  given  was 
not  a  genersl  or  continuing  one,  but  conditioned 
and  limited  to  the  time  therein  fixed;  (5)  that 
the  lot  owner,  in  the  construction  of  the  walk 
after  the  license  from  the  munidpal  corporation 
had  expired,  was  not  acting  dther  as  the  agent 
emidoyfi,  or  licensee  of  the  munidpal  corporation, 
but  was  a  mere  trespasser  iA  the  streets;  (6) 
that,  as  the  municipal  corporation  bad  no  knowl- 
edge that  the  lot  owner  had  done  anything  to- 
wards constructing  the  walk  before  the  happen- 
ing  of  the  Injury  sued  for,  and  as  the  evidence 
disclosed  no  negligence  on  its  part  in  the  prem- 
ises, it  was  not  liable  for  the  injtuy. 
(SyUabus  by  the  Court) 

Error  to  district  court,  Douglas  county; 
Scott  Judge. 

Action  by  Harry  B.  Davis  against  the  city 
of  Omaha  to  recover  damages  for  per8(»ial  In- 
juries. There  was  a  judgment  for  defendant 
and  plaintiff  brings  error.  Afilrmed. 

I6tm  0.  Howe  and  E.  R.  Duffle,  for  plaluiUE 
in  error.  W.  J.  Connell  and  E.  J.  Comlah, 
for  defendant  In  error. 

RAGAN,  C.  Harry  B.  Davis  brought  this 
suit  the  district  court  of  Douglas  county 
against  the  city  of  Omaha,  the  city  being  a 
municipal  corporation  existlDg  under  the  laws 
of  the  state  as  a  city  of  the  metropolitan 
class,  to  recover  damages  which  he  alleged 
he  had  sustained  by  reason  of  injuries  which 
he  had  received  through  the  negligence  of  the 
city.  At  the  close  of  the  evidence,  the  jury. 
In  obedience  to  an  Instructlcm  of  the  court,  re- 
turned a  verdict  for  the  city.  Judgment  of 
dismissal  of  Davis'  case  was  rendered  upon 
this  verdict  and  he  prosecutes  here  a  petition 
In  error. 

The  undisputed  facts,  so  far  as  the  same 
are  material  to  this  opinion,  are:  That  Judge 
Doane  owned  a  lot  fronting  on  Seventeenth 
street  In  said  city.  Said  street  was  one  of 
the  public  thoroughfares  of  the  city,  aod  used 
and  traveled  by  the  public  as  sucb.  On  the 
3d  of  May,  1802,  the  authorities  of  the  city, 
by  resolution,  ordered  a  plank  sidewalk  in 
front  of  Judge  Doane's  premises  to  be  repla- 
ced by  a  permanent  one,  and  gave  notice  to 
Judge  Doane  that  unless  he^nstructad  such 
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sfdewab  wlthfai  Ave  days  from  tbe  date  of 
tbe  Burlce  on  him  ot  said  noUee,  It  would 
ctnBtnict  tlie  sidewalk  and  aaaess  the  costs 
thawf  to  hU  pn^^tfty.  On  tbe  Slat  of  Uaj. 
180%  the  five  days  within  which  Jadge  Doane 
waa  to  construct  tne  sidewalk  expired,  and  be 
had  not  at  that  time  done  anything  towards 
conatrnetlng  It.  The  city  thereupon  notified 
Judge  Doane  to  designate  the  kind  of  mate- 
rial of  which  he  desired  the  sidewalk  to  be 
constineted.  On  the  9th  of  Joly,  1892,  the  city 
ordered  the  city  cfHitractor  to  lay  an  artificial 
atone  alctewalk  In  front  of  Judge  Doase'i 
premises,  but  this  was  not  done  On  the  15th 
ot  Octobw,  1S82,  Judge  Doane  began  the  eon- 
Btmctian  of  tbe  ddewalk  of  Bandon  stone 
In  f^t  of  JilB  lot,  and  In  tbe  prosecution  of 
this  work,  and  tat  the  afternoon  of  said  day, 
bis  employe  hauled  and  deposited  In  the 
street,  outside  the  curb.  In  front  of  said  lot, 
a  number  of  large  flagstones.  ENntng  the 
nl^  of  said  ISth  of  October,  Davis  was  drf  r- 
Ing  cm  this  street  tak  a  baggy,  and  it  ran 
against  these  stonee,  waa  partially  OTcrtnrn- 
ed,  and  he  waa  thrown  out  and  tnjmvd.  No 
buTtora  had  been  erected  to  prevent  the  trav- 
eler ftom  o«ntng  In  ccmtact  with  these  atones, 
oar  bad  any  signals  been  displayed  to  warn 
him  of  their  itresence.  On  ttt^  15th  of  Octo- 
ber, 1802,  the  dty  did  not  know  that  Judge 
Doane  was  iwoceedlng  to  build  the  walk  In 
front  of  his  piemlsea  On  the  4th  of  Not«u- 
ber,  1892,  the  dty  being  still  In  igmnance 
that  Judge  Doane  bad  built  the  sidewalk  in 
front  of  his  premises,  ordered  the  city  con- 
tractor to  build  a  walk  there  of  Indlaua  stone. 
Judge  Doane  testified,  on  the  trial,  as  follows: 
"Q.  State  If.  In  the  faU  of  1892,  you  received 
an  order  from  the  dty  officials  that  a  perma- 
noit  sidewalk  bad  been  ordered  laid  in  front 
of  that  property.  A.  Tea,  sir;  t  received  a 
notice  In  the  fail,  but  Z  bad  several  previous' 
notices  to  lay  the  walk,  and  what  time  tbe 
notice  was  served  I  can't  now  recollect;  bat 
having  a  good  plank  sidewalk  there,  V  con- 
duded  I  wouldn't  pay  any  attentl<Hi  to  the  no- 
tice. But  afterwards,  in  the  fall,  Jast  what 
time  I  can't  tdl,  I  received  a  blank  contain- 
ing prices  of  stone,  kinds  of  stone  the  dty  had 
a  contract  for,  and  notifying  me  to  select 
fnnn  that  such  stone  as  I  desired  laid.  Q. 
Well,  then,  what  did  you  do?  A.  Thra  I 
went  on  and  made  the  contract  with  a  stone 
man  to  lay  tbe  walk  myself.  Q.  So  yon  laid 
It  yoursdf,  after  having  received  this  order? 
A.  Yes.  Q.  Laid  It  under  the  order  of  the 
city?  A.  Yes,  sir,"  Cross-examination:  "Q. 
You  may  state  whether  or  not,  In  laying  that 
walk,  or  making  yonr  contract,  you  acted  un- 
der the  directions  or  control,  in  any  manner, 
of  tbe  city  of  Omaha.  A.  Nothing  further 
than  under  tbe  directions  they  had  given  me 
to  lay  tbe  walk."  Redirect  examination:  "Q. 
Never  molested  yon  in  carrying  out  that  or> 
der?  A.  No;  ratlier  Inrtsted  upon  Its  being 
carried  out;  ratb»  more  than  I  thought  they 
would  da" 

Under  tills  evidence  the  learned  district 


court  waa  of  opinion  that  Davis  could  not  re- 
cover  against  the  dty,  and  we  agree  with 
blm.  The  fee  of  the  streets  of  the  munici- 
palities of  this  state  is  vested  In  the  manid-  - 
paUties  ' themselves,  and  the  sidewalks  of  tbe 
various  municipalities  are  parts  of  the  streets 
thereof.  We  know  of  no  statute  ot  this  state, 
nor  of  any  ordinance  of  the  dty  of  Omaha, 
which  makes  or  attempts  to  make  It  the  duty 
of  a  lot  owner  to  bulJd,  repair,  or  maintain 
tbe  sidewalks  adjoining  his  inoperty.  With- 
out quoting  the  statutes  under  which  the  city 
of  Omaha  exists.  It  may  be  safely  said  that 
that  corporation,  as  the  other  munldpal  cor- 
porations of  the  state,  Is  by  law  charged  with 
the  duty  of  at  all  times  keeping  its  streets 
and  sidewalks  In  a  reasonably  safe  cwdltion 
toF  travel  by  the  public,  and  that  no  munici- 
pal corporation,  by  any  act  of  Its  own.  can 
dev<tfve  tiilB  duty  on  another,  bo  as  to  rdleve 
Itself  from  a  liability  resulting  from  Its  fail- 
ure to  perform  sncb  duty.  City  of  Omaha  r. 
Jensen.  35  Neb.  68,  52  N.  W.  S33;  City  of 
Beatrice  v.  Bdd,  it  Neb.  214,  69  N.  W.  770. 
And  In  the  case  at  bar,  If  Doane  was  acting 
tar  tbe  dty,  either  as  Its  agent,  employ^,  or 
contracts,  or  with  Its  knowledge  and  permis- 
sion, then  bis  acts  In  and  about  tbe  construc- 
tion of  tbe  sidewalk  In  tmnt  ot  his  premises 
became  and  were  tiie  acts  of  tii&  dty;  and  if 
his  placing  and  leaving  the  flagstones  in  the 
street,  in  the  manner  In  which  they  were 
placed  and  left,  was  n^Ugence.  which  caused 
an  Injury  to  Davis,  be  bdng  free  from  negli- 
gence, we  have  not  the  slighteBt  doubt  but 
the  dty  would  be  liable  to  Davis  for  such 
injury.  See  the  cases  dted  above  and  Ste- 
ph«a  V.  City  of  Macon,  83  Mo.  S45. 

But  what  were  the  relations  existing  be- 
tween Doane  and  the  dty  of  Omaha  at  tbf^ 
time  tbe  injury  sued  for  occurred,  and  at 
the  time  the  flagstones  were  placed  In  the 
street  which  caused  such  injury?  Section 
of  chapter  12a,  Comp.  St.,  part  of  the  char- 
ter of  the  city  of  Omaha,  so  far  as  the  sarno 
Is  material  here,  is  as  follows:  "Tbe  mayor 
and  city  council  shall  have  power  •  •  • 
to  construct  and  repair  or  cause  and  compel 
the  construction  and  r^>alr  of  sidewalks  in 
such  city  of  such  material  and  In  such  man- 
ner as  they  may  deem  proper  and  necessary; 
and  to  defray  the  costs  and  ezpmaes  of  im- 
provements or  any  of  them;  the  mayor  and 
council  of  said  dty  shall  have  power  and  au- 
thority to  levy  and  collect  special  taxes  and 
assessments  upon  the  lots  and  pieces  of 
ground  adjacent  or  abutting  t^ran  tbe  streets, 
avenues,  alleys  or  sidewalks  thus  in  whole  or 
In  part  *  •  •  constructed  or  otherwise  Im- 
proved or  repaired,  or  which  may  be  spedal- 
ly  benefited  by  any  of  said  Improvements: 
Provided,  furtiicr.  that  In  case  the  grade  of 
any  street  or  part  of  Btrccw  used  the  pub- 
lic staaU  not  have  been  established,  or  in 
case  any  street  or  part  thereof  shall  not  bave 
been  worked  to  grade,  then  and  In  aueh  case 
.the  owner  or  owners  of  any  lot  or  lots  or 
lands  abutting  on  audi  strM^  or  peiiJMts  «f 
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streets  u  aforesaid  shall  only  be  required  to 
-construct  or  repair  the  sidewalk  aloug  such 
street  or  part  thereof  with  plank  as  the  conn- 
cll  may  direct,"  etc.  As  we  read  this  atat. 
ute,  it  does  not  make,  or  attempt  to  make,  it 
the  duty  of  a  lot  owner  to  boUd,  maintain,  or 
repair  the  sidewalks  on  his  premises;  but 
this  statute,  and  others  not  quoted,  devolTe 
ui>on  the  municipal  coiporatlon  the  control 
of  ail  of  its  streets  and  alleys  and  the  duly 
of  paTing,  grading,  and  maintaining  Its 
streets,  and  building,  maintaining,  and  ve- 
palring  Its  sidewalks.  What  means  the  city 
may  employ,  what  agencies  It  may  engage  m 
the  performance  of  these  duties.  Is  left  by 
the  legtslatore  to  the  city  authorlttea.  To 
relmbone  Itself  for  the  eiqwnse  of  building 
and  maintaining  sidewalks  In  front  <tf  lots, 
the  municipal  cwpontion  b  vested  with  the 
power  and  authority  to  levy  uid  collect  spe- 
cial taxes  and  assessments  iqwn  the  lots  In 
front  of  which  the  sidewalks  aie  built  and 
maintained.  True,  the  statute  quoted  says 
that  on  certain  streets  lot  owners  shall  only 
be  required  to  construct  or  repair  the  side- 
walks with  plank  as  the  council  may  direct 
But  this  statute  falls  far  short  of  Imposing 
«r  attempting  to  impose  on  a  lot  owner  the 
dn^  of  building,  maintaining,  or  repairing 
the  sidewalks  adjoining  his  property. 

As  already  stated,  on  the  3d  of  May,  1B82, 
the  dty  authorities  notified  Doane  that  the 
plank  sidewalk  in  front  of  bis  premises  must 
be  replaced  by  a  permanent  one,  and  also  no- 
tified  blm  that,  unless  he  should  build  soen 
permanent  walk  within  five  days  after  the 
service  of  that  notice  upon  htm.  It  (the  city) 
would  at  once  proceed  to  construct  such  per- 
manent sidewalk.  This  action  of  the  city 
was  in  conformity  with  its  ordinances,  and 
we  think  the  statute  under  which  the  city 
exists  authorizes  the  passage  of  such  ordi- 
nances. The  city,  in  ^rlng  notice  to  Doane 
to  construct  a  permanent  sidewalk  upon  his 
lot,  simply  licnised  him  to  fomish  the  ma- 
terial and  construct  that  walk  In  accordance 
with  the  ordinances  of  ttra  city,  Instead  of 
paying  the  taxes  and  assessments  which  the 
city  might  levy  on  the  lot  to  pay  the  cost 
of  constructing  the  walk.  In  other  words, 
Doane  became  and  waa  a  mere  licensee  of 
the  city,  and,  had  he  proceeded  with  the  con- 
struction of  this  walk  within  five  days  after 
the  service  upon  blm  of  the  notice  to  con- 
stmct  the  walk,  then  we  bare  no  doubt  that 
he  would  have  been  acting  in  that  manner 
for  and  In  behalf  of  the  city;  and  for  his 
negligence  in  constructing  the  walk,  if  he 
was  gnil^  of  negligence,  the  cl^  would  have 
been  liable.  Stephens  v.  City  of  Maoon,  ttl-t 
Mo.  345. 

It  Is  doubtless  true  that  an  agency  once 
established  Is  presumed  to  continue  until  it 
Is  shown  to  have  ceased;  and  we  have  no 
doubt  that  a  general  permission  or  license, 
given  by  a  city  to  a  lot  own«>  to  build  or  re- 
pair a  sidewalk  on  his  premises,  will  oon- 
ilnue  until  revoked  by  the  city,  either  ex- 


pressly or  by  such  conduct  on  its  part  as 
would  authorise  an  inference  of  revocation. 
In  the  case  at  bar  the  city  In  effect  said  to 
Doane:  "We  have  determined  that  the  plank 
sidewalk  in  froot  of  your  premises  Aaai  be 
replaced  by  a  permanent  one.  We  have  the 
aothcitty  to  build  this  walk,  and  charge  the 
expense  of  it  to  your  prc^rty;  but  we  give 
you  permission  to  oonstmct  the  wlUk  your^ 
self,  in  acoordanee  with  the  ordinances  of  the 
tity,  pnrrfded  yon  do  it  wtthin  a  certabi 
time.**  Tbe  permission  then  given  Doane 
was  coupled  with  a  eoBdittm  that  the  woA; 
which  he  was  permitted  to  do  Bbotdd  be  un- 
dertaken by  a  certatai  time,  and  tbe  failure  of 
Doane  to  avail  himself  of  the  permission 
glren,  in  the  time  fixed,  woriced  a  revocation 
of  SQcb  Ucoifle.  But  again,  after  the  license 
given  Doane  to  ctmstrnct  tbe  sidewalk  bod 
expired  by  its  own  Unltation,  be  was  re- 
qaesbed  by  tbe  dty  to  deelgnaCe  tbe  kind  of 
materiid  out  of  which  be  desired  tbe  walk 
constructed.  Here,  then,  was  an  additional 
mrttee,  gkrm  Doww  toy  the  dly.  that  It  had 
revoked  the  permission  given  him.  Doane, 
in  whatever  he  did  towards  .conBtmcttaig  this 
lUdewiUk  after  the  time  fixed  by  the  city 
council  In  which  be  might  c<»iBtm£t  It,  so  far 
as  this  record  shows,  was  a  mere  tre^qiasser. 
A  lot  owner,  because  such,  has  no  authority 
to  tear  the  sidewalk  in  front  of  bis  prem- 
ises, or  to  replace  tt  with  another.  We  reach 
the  conclusion,  therefore,  that  the  evidence 
in  the  record  shows  that,  at  the  time  tbe  ac- 
cident In  question  happened,  and  at  the  time 
the  flagstones  which  caused  the  accident 
were  placed  In  the  street  by  Doane,  he  was 
neither  the  agent  oor  the  lleonaoo  of  tika  city. 

TlM  city  of  Omaha  Is,  however,  none  the 
less  liable  In  this  ease  for  the  injury  sus- 
tained by  Davis,  if  it  knew,  prior  to  the  ac- 
cident, of  tbe  existence  in  the  street  of  these 
ftagstones,  or  if  they  had  remained  In  tbe 
street  such  a  length  of  time  prior  to  the  ac- 
cident as  to  sustain  a  finding  that  the  city, 
by  tbe  exercise  of  ordinary  care,  could  hare 
known  of  their  existence,  and  was  guOty  of 
negligence  In  not  so  knowing.  The  flag- 
stones which  caused  Davis'  Injaiy  were  left 
In  the  street  In  the  afternoon  of  Uie  night  be 
was  Injured.  The  record  does  not  show  that 
any  officer  of  the  city  knew  of  tbe  extstenoe 
of  these  flagstones  In  tbe  street,  or  that 
Doane  was  building  the  sidewalk  prior  to  Uie 
time  the  accident  occurred.  Tbe  burden  of 
showing  that  the  dty  was  guilty  of  negli- 
gence in  not  knowing  of  the  presence  of  the 
flagstones  in  the  street  was  upon  Davis,  it 
does  not  appear,  from  the  record,  that  these 
flagstones  were  deposited  In  a  part  of  the 
street  used  for  business  purposes,  nor  In  a 
part  of  tbe  street  which  was  so  constantly 
used  and  traveled  as  to  make  It  negligence 
per  se  for  the  city  officials  not  to  know  of 
their  extetjoue  during  tbe  short  time  that 
Intervened  between  tbelr  being  left  Ui  the 
street  and  Davis  belsg  hurt  The  Judgment 
of  the  district  court  la  affirmed.  AOimed. 
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DAIiET  et  aL  T.  P&TERS. 
(Sopreme  Court  of  Nebruka.    April  7,  1896.) 

BXBMPTIOH— Cum— DOTT   or  liBTTIMO  OrviCBE 

— Con  V  BRSiOH— D  bfsmsb. 

1.  When  an  officw  aazea  property  under  ex- 
ecution or  attachmenL  and  the  debtor  makes  and 
files  an  inventory  under  oath  in  accordance  with 
MCtion  522  of  the  Code  of  Civil  Procedure,  the 
officer  then  has  but  one  duty  to  perform,  and 
that  ia  to  call  appraisne,  and  have  the  property 
levied  upon  appraised,  and,  if  the  upraued  val- 
ae  of  the  property  is  KSOO  or  leas,  release  and  re- 
tnrn  the  property  to  uie  debtor. 

2.  Where  an  officer  makes  a  levy  npon  per- 
sonal property,  and  the  debtor  files  under  oath 
the  invaitory  reqnlied  by  section  522  of  the  Code 
of  Civil  Procedure,  and  the  officer  neglects  or  re- 
fuses to  cause  the  property  to  be  appraised,  hvtt 
proceeds  to  sell  it  to  satisfy  his  writ,  ne  is  there- 
by guilQr  of  the  conversioa  of  the  property. 

3.  Whne,  fai  sudl  case,  the  officer  is  sued 
for  the  coDvendon  <tf  audi  property,  the  fact 
that  the  averments,  or  any  of  them.  In  the  af- 
fidavit attached  to  the  inventory,  were  false,  af- 
fords him  no  defense  to  the  action. 

4.  The  only  issue  available  in  snch  an  ac- 
tion Is  the  value  of  the  property  wrongfully  con- 
verted. Smith  V.  Johnson,  ^  N.  W.  217.  43 
Neb.  754;  Bender  t.  Bame.  DO  N.  W.  106,  40 
Neb.  621,  reaffirmed. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Douglas  county; 
Ferguson,  Judge. 

Action  by  William  T.  Peters  against  Daniel 
C.  Daley  and  others.  There  was  a  judg- 
ment for  plaintitE,  and  certain  defendants 
bring  error.  Affirmed. 

B.  N.  Bobertaon.  for  plaUMtta  in  nror. 

BAOAN,  O.  Before  ft  justice  of  the  peace 
In  Douglas  connty  one  McCarger  obtained  a 
Judgment  against  William  T.  Peters  for  $19.- 
20^  An  execution  was  Issned  on  ttils  judg- 
m&A  and  delivered  to  one  Daley,  a  constable, 
and  he  levied  tbe  same  upon  a  borse  and 
wagon  and  bv^gy  and  some  harness  belonging 
to  Peten.  Thereupon  Peters  filed  with  tbe 
jnstlce  of  tbe  peace  an  Inventorr  under  oath 
of  tbe  whole  of  the  personal  property  owned 
by  him,  as  mtnlred  by  section  622  of  the 
Code  of  Civil  Procedure.  Tbe  constable,  bow- 
erer,  disregarded  the  Inventory,  and  neglect- 
ed and  refused  to  call  appraisers,  and  have 
the  persmal  property  of  Peters  appraised,  as 
provided  by  said  aection  of  the  Code,  and 
sold  all  the  property  levied  upon  under  his 
execution.  The  constable  then  made  return 
on  his  execution  that  he  bad  received  997  In 
money  for  tbe  property  sold;  that  he  bad  dis- 
bursed of  that  money  ¥50  in  discharging  a 
chattel  mortgage  lien  upon  the  property;  paid 
|12  for  feeding  tbe  horse,  $3.25  for  storing  tbe 
boggy,  $1.50  for  expreasage,  $2.01  commls- 
$2  for  advertising,  $2  for  a  derk,  $2.40 
fOT  his  fees,  fud  turned  In  to  tbe  Justice 
$20.94  to  aK>ly  on  tbe  Judgment.  Peters 
then  broutfbt  this  suit  to  the  district  court  of 
Douglas  connty  against  Daley  and  the  sure- 
ties on  bia  bond  for  the  conversion  of  the 
propwty  levied  npon  and  sold  by  the  eon- 
stable.   Peters  had  a  verdict  and  Judgment, 


and  Dal^  prosecutes  to  this  court  a  peti- 
tion in  mor. 

1.  The  Inventory  filed  by  Daley  with  the 
jiutlce  recited  that  It  was  an  Inventory  of  tbe 
whole  of  tbe  personal  property  owned  by 
him,  and  that  he  was  a  resident  of  the  state 
of  Nebraska,  the  head  of  a  family,  and  that 
he  had  neither  lands,  town  lots,  nor  houses 
subject  to  exemption  as  a  homestead.  This 
Inventory  was  duly  signed  and  sworn  bi  by 
Peters.  It  is  now  insisted  that  the  Judgment 
of  tbe  district  court  must  be  reversed,  because 
the  answer  allegei  that  Peters,  at  the  time 
he  made  and  filed  the  inventory,  was  poa- 
seraed  of  and  In  pcMsesdon  of  a  homestead 
in  Douglas  county,  and  that  the  r^ly  does 
not  deny  this.  Section  621  of  the  Cede  of 
Civil  Procedure  provides  that:  "AH  beads  of 
families  who  have  neither  lands,  town  lots, 
or  houses  subject  to  exemption  as  a  home- 
stead under  the  laws  of  this  state,  shall  have 
exempt  from  forced  sale  on  execution  the 
sum  of  $500  In  personal  property."  SectioD 
622  of  the  Code  provides  that:  "Any  person 
desiring  to  avail  hlmsdf  of  the  exemption  as 
provided  for  in  tbe  preceding  section  must 
file  an  Inventory  under  oath  In  the  court 
where  the  Judgment  Is  obtained,  or  with  tbe 
officer  holding  the  execution  of  the  whole  of 
the  personal  property  owned  by  him.  •  •  • 
And  It  shall  be  the  duty  of  tbe  officer  to 
whom  the  execution  is  directed  to  call  to  his 
assistance  three  disinterested  freeholders  of 
the  county  where  tbe  property  may  be,  wbo. 
after  b^ng  duly  sworn  by  said  officer,  shall 
appraise  said  property  at  its  cash  value.'* 
If  It  be  true  that  Peters  owned  a  homestead 
exempt  from  execntiw  under  tbe  laws  of  the 
state  at  tbe  time  he  made  and  filed  tbe  invoi- 
tory  herein,  Is  that  a  defense  for  Daley  in 
this  action?  What  was  the  duty  of  I>aley. 
the  constable,  holding  the  execution,  when 
this  Inventory  was  filed?  In  Peoide  v.  Hc- 
Clay,  2  Neb.  7,  a  debtor  filed  an  Inventory 
of  all  his  personal  property,  as  required  by 
said  section  522  of  the  Code  of  Civil  Proce- 
dure. Tbe  officer  refused  to  call  appiaisers  as 
required  by  the  statute,  and  have  the  property 
apprateed.  The  execution  debtor  then  ap- 
plied to  this  court  for  a  writ  of  mandamus 
to  compel  tbe  officer  to  call  appralans,  and 
have  the  property  mentioned  In  the  Inventory 
filed  by  the  Judgment  debtor  appraised.  Tbe 
officers  made  answer  to  the  alternative  writ 
that  the  execution  debtor,  though  the  head  of 
a  family,  was  an  alien,  not  a  resident  of  the 
state.  Tbe  court  held  that  the  answer  was 
entirely  Insi^clent,  and  awarded  the  writ 
prayed  for.  Lake,  J.,  speaking  for  tbe  court, 
said:  *Tbe  r^tor  filed  an  inventory  of  all 
his  personal  pntverty  as  required  by  section 
522  of  the  Code  of  Civil  Procedure.  •  •  • 
This  done,  the  respondmt  bad  but  one  course 
to  pursue.  This  was  to  call  three  disinter 
ested  freeholders  of  the  county,  and  have 
th«u  appraise  tbe  property."  State  v.  Cun 
nln^iam,  6  Neb.  00,  was  a  mandamus  pro- 
ceeding to  this  court  to  compel  a  sheriff  to 
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call  freeholdov,  and  cauae  certain  personal 
property  levied  upon  by  blm  to  be  appraised, 
the  execution  debtor  having  filed  the  inven- 
tory required  by  section  522  of  the  Code  of 
Civil  Procedure.   The  opinion  does  not  dis- 
close what  reason  the  sberlft  alleged  as  an 
excuse  for  failing  to  comply  with  the  man- 
dates of  the  statute.   The  court  awarded  the 
writ  08  prayed,  Maxwell,  J.,  saying:  "In 
the  case  of  People  v.  McCIay,  2  Neb.  8,  it  was 
there  held  that  when  an  Inventory  under  oath 
waa  filed  with  the  officer,  he  had  but  one 
course  to  pursue,  and  that  was  to  call  three 
disinterested  freeholders  of  the  county,  and 
have  them  appraise  the  property.  •   •  • 
We  approve  of  that  decision.   The  officer 
cannot  question  the  correctness  of  the  Inven- 
tory.   If  the  debtor  has  real  estate  which  la 
exempt  under  the  homestead  law,  or  other 
personal  property  than  that  contained  In  his 
Hat,  such  personal  property  la  liable  to  be 
seized  for  hia  debts,  and  be  may  be  prose- 
cuted for  perjury.   But  when  an  Inventory 
undM  oath  Is  made  by  the  debtor,  and  filed 
with  the  officer  holding  the  execution,  •  •  • 
he  must  call  appraisers  to  ascertain  the  value 
of  the  property  seized.   He  has  no  discre- 
tion in  the  matter."   In  Krlesel  v.  Ekidy,  37 
Neb.  63,  55  N.  W.  224,  a  constable  of  Doug- 
las county  levied  an  execution  upon  certain 
goods  of  Krlesel's,  who  thereupon  filed  an 
inventory  under  oath  with  the  Justice  of  the 
peace  before  whom  the  judgment  was  ren- 
dered, reciting  that  be  was  the  head  of  a 
family,  etc.,  and  that  he  had  no  other  prop- 
erty except  the  goods  which  bad  be«i  seized 
by  the  ctwstable.  The  constable  refused  and 
ne^ected  to  cause  tbe  property  levied  upon 
to  be  appraised,  but  proceeded  and  sold  it 
under  the  execution.  Krleael  then  sued  the 
constable  and  his  tx>nd8men  for  tbe'conver- 
of  the  property.   On  the  trial  of  the  cnae 
the  district  coort  permitted  evidence  to  go  to 
the  Jury  to  ctmtradlct  tbe  averments  of  the 
affidavit  attached  to  Krlesel's  Inventory,  that 
he  was  tbe  head  of  a  family  and  a  resident 
of  the  state,  ai^  at  the  dose  of  the  testimony 
directed  a  verdict  for  the  defendant.  This 
Judgment  on  proceedings  in  error  here  wns 
reversed,  the  court,  through  Ryan,  C.  saying: 
"Upon  the  filing  of  such  an  afUdavIt  con- 
taining an  inventory  of  all  the  property  owned 
by  Krlesel.  the  law  devolved  npon  tbe  un- 
stable holding  the  exeentlon  but  one  course  of 
action,  and  that  consisted  in  bis  calling  three 
disinterested  freeholders  of  Douglas  coun^ 
to  appnise  said  pn^rty  levied  npon  at  Its 
cash  value.  *  *  *  In  this  case  tbe  con- 
stable ignored  the  affidavit  containing  the  In- 
ventory, and  sold  all  the  property  wbicb  be 
held  wader  his  exeentlon.  This  rendered  him 
liable  for  the  fair  value  of  said  property,  at 
least  to  the  amount  et  five  hundred  dollars, 
and  there  was  no  Issue  in  the  district  court 
pn^riy  triable,  except  in  snch  value.  Of- 
ficers holdli^  executions  should  act  undo:  the 
statutes  as  well  to  protect  the  judgment  debt- 
or in  the  enjoyment  of  tbe  exemption  pro- 


vided by  statnte  as  to  collect  the  judgment 
upon  which  the  execution  issued.  Such  offi- 
cers may,  by  arbitrarily  overriding  tbe  stat- 
ute, prevent  the  beneficent  operation  of  tbe 
exemption  law  In  favor  of  tbe  debtor.  This 
is  but  one  species  of  oppression  in  office,  for 
whtch  such  officers'as  are  guilty  will  be  held 
to  strict  accountability  if  their  victims  are 
able  to  apply  to  the  courts  for  redress."  Ben- 
der  V.  Bame,  40  Neb.  521,  69  N.  W.  105,  was 
a  suit  against  on  officer  for  conversion  of  cer- 
tain personal  property.  The  execution  debt- 
or, at  the  time  the  property  was  levied  upon, 
filed  an  Inventory  under  oath,  as  required  by 
the  provisions  of  section  S22  of  tbe  Code  of 
Civil  Procedure.  The  officer  refused  and  neg- 
lected to  make  any  aivralsement,  and  aoM  the 
property.  Norval,  0.  J.,  vesklng  for  the 
court,  said:  "That  the  olBcer  did  not  cause 
an  appraisement  to  be  made  Is  no  fault  eS 
the  defendant  in  error  [Judgment  debtw].  All 
tbe  law  required  of  him  was  to  make  and 
file  with  the  Justice  an  Inventory  under  oath 
of  his  personal  property,  and,  after  the  ap- 
praisement bad  beea  made,  to  ^select  there- 
from property  to  the  amount  of  tbe  statutory 
exemption.  It  is  the  well-settled  law  of  the 
state  that  exemption  laws  are  to  be  construed 
liberally,  to  the  end  that  the  purpose  tor 
which  they  were  adopted  may  be  acoom- 
plislied.  After  the  debtor  baa  complied  with 
the  law  on  bis  part,  be  ought  not  to  be  de- 
prived of  his  exemption  by  the  AUnre  of  the 
officer  to  perform  his  duty.  To  hold,  whoi 
exempt  prop^ty  has  been  seized  under  execu- 
tion, and  the  proper  Inventory  has  been  filed, 
that  an  action  for  converston  will  not  Ue 
where  tbe  officer  falls  or  refuses  to  make  an 
appraisement,  woidd,  In  many  cases,  destroy 
tbe  value  of  the  ocemptlon  by  preventing  the 
debtor  from  deriving  any  benefit  from  It." 
And  In  Smldk  t.  Johnson.  43  Neb.  764.  62  N. 
W.  217,,  where  all  the  cases  cited  above  were 
reviewed,  this  court  h^d:  "It  is  without  tbe 
province  of  an  officer  holding  property  under 
levy  of  writ,  pending  sale  by  order  of  the 
court  in  attachment  proceedings,  to  question 
the  validity  or  sufficiency  of  a  schedule  and 
affidavit  made  according  to  the  provisions  of 
tbe  stotute  governing  such  proceedings,  and 
filed  by  the  attachment  debtor  tor  the  pur^ 
pose  of  setting  aside  the  pi-operty  levied  upon 
as  exempt." 

l^ese  cases,  then,  eBtabliah  the  following 
propositions:  (1)  That  when  an  officer  seises 
proper^  under  executicu  or  attachment,  and' 
the  debtor  makes  and  files  an  Inventory  un- 
der oatb,  in  accordance  with  the  provisions- 
of  section  622  of  the  Code  of  Civil  Procedure, 
the  officer  th«i  has  but  one  duty  to  perform, 
and  that  Is  to  call  appraisers,  and  have  the 
property  levied  upon  appraised;  and,  if  the 
appraised  value  of  the  pn^terty  is  (500  or 
less,  to  release  and  return  It  to  the  debtor. 
(2)  Where  an  officer  mokes  a  levy  npon  per^ 
Bonol  property,  and  the  debtor  ffies  under 
oath  the  inventory  required  by  said  section 
of  the  Code,  and  the  officer  neglects  or  re- 
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foMs  to  cBOBe  tbe  property  to  be  appraised, 
and  proceeds  to  It  to  satls^  his  writ, 
that  he  Is  thereby  guilty  of  a  conTCTsioii  of 
the  pn^>erty.  (8)  And  when  saed  for  a 
cfHiTerslon  of  certain  property,  the  fact  that 
the  averments,  or  any  a€  them,  In  the  affl- 
darlt  attached  to  the  inventory  were  fSlse, 
aiEords  him  no  defense  to  the  action.  (4) 
The  only  Issue  ftvaUable  in  soch  action  Is 
the  ralne  of  tbe  proper^  wrongfiilly  con- 
verted. If  an  officer  holding  an  exectitlon 
may  arbitrarily  disregard  his  duties  as  pre- 
scribed by  the  statnte,  and.  notwithstanding 
an  InroitoTj  nnder  oath  be  filed  by  tiie 
debtor  as  required  bj  tbe  statute,  refuse  and 
neglect  to  cause  the  iwc^rty  to  be  apprais- 
ed, and  8^  tt,  then  the  object  and  pur- 
pose of  these  wise  and  beneficent  exemptkm 
laws  will  always  be  Uiwarted.  It  has  been 
weil  said  that:  'The  common  law  had  no 
favors  to  offer  the  debtor  or  hla  family  In 
the  way  of  exempting  anjr  portion  of  his 
property  from  execution  tar  the  btn^t  of 
hla  tunlly;  and  If  he  owned  two  gowns  one 
might  be  seised  and  sold.  Modem  legisla- 
tion has  removed  this  repinach  to'  the  law, 
and  there  Is  probaUy  no  state  or  ctvllteed 
ooontry  In  the  world  In  which  some  kind 
ot  an  exemption  Is  not  now  allowed.  These 
statutes  are  designed  as  a  protection  for 
poor  and  destitute  families,  and  the  law 
thus  seeks  to  mitigate  tbe  consequence  of 
the  husband's  thoughtlessness  and  Improvl- 
drace.  They  are  based  upon  coi»idenitlons 
of  public  p<Acy  aad  humanity,  and  shrfnld 
be  liberally  construed."  7  Am.  ft  ling.  Bnc. 
Law,  p.  130.  It  Is  no  concern  of  a  cmstable 
■or  sheriff  whether  an  affidavit  attached  to  an 
Inventory  filed  by  a  dti>tor  be  true  or  false. 
If  it  Is  false,  the  debtor  may  be  prosecuted 
for  perjury.  That  Is  a  matter  between  him 
and  the  state  of  Nebraska.  The  law  has  not 
committed  to  the  sheriffs  and  constables  of 
the  state  the  authority  or  the  duty  to  Inquire 
into  the  truth  of  the  averments  of  the  affl- 
■davlt  attached  to  an  Inventory  filed  by  ah 
execution  or  attachment  dcMor. 

Another  argument  Insisted  upon  for  the 
reveneal  ot  this  judgment  Is,  In  effect,  that 
In  any  event  the  constable  should  not  be 
charged  with  the  full  value  of  the  property 
levied  upon  and  sold  by  him,  but  that  the 
judgment  at  least  should  be  credited  with 
the  amount  of  the  mortgage  on  the  property 
which  the  constable  paid  off  and  discharged 
out  of  tbe  proceeds  of  the  sale.  We  have 
been  cited  to  no  authority  to  sustain  this 
remaAable  cont«itlon,  nor  do  we  think  any 
can  be  found.  The  constable  was  a  wrong- 
doer In  everything  that  he  did  with  this 
property,  after  the  flUng  of  the  invratory  by 
Peters,  If  the  properly  had  been  subject  to 
execution,  the  constable,  by  selling  It,  would 
have  sold  only  the  Interest  which  Peters  had 
thcarein;  and  the  purchaser  at  tbe  sole  would 
have  taken  the  property  subject  to  the  mort- 
gage lien,  if  any,  thereon.  The  constable 
was  not  tbe  administrator,  agent,  or  guard- 


ian of  Peters.  He  was  not  charged  by  the 

latter  with  the  duty  of  calling  In  tbe  cred- 
itors of  Peters,  and  paying  his  debts  out  of 
his  propMly.  Lotting  at  the  express  provi- 
sions of  the  axMuptlon  laws  of  the  state, 
their  purpose  and  object,  and  liberally  con- 
struing these  statutes,  and  Influenced  also 
Iqr  considerations  of  public  policy,  we  h<rid 
that,  where  an  ofiicn-  levies  an  execution  or 
writ  of  attachment  upon  personal  vfop&ty. 
and  the  debtor  flies  an  inventory  under  oath, 
as  required  1^  section  aS2  of  the  Code  of 
Civil  Procedure,  and  such  officer  neglects 
or  refuses  to  cause  the  property  levied  upon 
to  be  appraised,  but  proceeds  and  srils  tbe 
same,  and  the  debtor  thm  sues  him  for  the 
conversion  of  Oe  property,  the  courts  will 
not  pennlt  him  to  urge  as  a  defHise  to  that 
Mttott  that  any  of  the  averments  In  the  affi- 
davit attached  to  the  debtor's  inventory 
were  false.  The  judgment  of  the  district 
court  is  right,  and  It  is  In  all  things  affirm- 
ed. Affirmed. 


NEHER  V.  DOBBS. 
(Supreme  Court  of  Nebraska.    April  7.  1S96.) 
Mauoioos  Pkosicction— Probable  Ca.dsb— Wuv 

CO.NSTITUTBS— EtIDBNCB. 

1.  Id  an  action  for  moliciouB  prosecatioD,  a 
presumptioD  of  tbe  existence  of  proDable  cause  is 
establisned  by  proof  that  the  jualotif^  was  con- 
victed in  a  criminal  action.  Bat  tUs  pzesnmp- 
tion  may  be  rebutted. 

2.  It  is  not  tnie  that  the  eridence  of  prob- 
able cause,  afforded  by  proof  of  a  conTiction,  can 
be  rebntteo  only  by  shoTrin^  that  the  oonTictton 
W88  procnml  by  fraod  or  pMrjory.  These  are 
only  install cea.  Such  evidence  may  be  rebstted 
by  proof  of  any  facts  wbicfa  show  that  tbe  con- 
-nctlon  was  under  drcnmstanccs  depriving  it  of 
any  nstiirally  probative  effect 

3.  A  petition  in  an  action  for  malicious  pros- 
ecution pleaded  that  the  plaintiff  bad  been  oon- 
Ticted  in  the  county  court,  and  on  ^ipeal  in  the 
district  court;  that  the  cwivletlon  had  been  re- 
versed by  the  supreme  court,  and  the  canite  there- 
after disniissed.  It  was  also  pleaded  that  the 
defendant,  when  be  instituted  the  prosecution, 
was  aware  of  certain  facts  which,  in  law,  estab- 
lished the  innocence  of  the  plaintiff;  that  he  bad 
himself,  in  tbe  oounty  court,  testified  to  those 
facts;  whence  it  appeared  that  the  conviction  in 
tbe  lower  courts  was  not  upon  any  consideratiou 
of  evidence  which  would  justify  a  conviction,  but 
was  doe  solely  to  a  nusapprebension  of  law. 
Held,  that  tbe  petition  suSlcieDtly  pleaded  want 
of  probable  cause. 

4.  The  existence  of  [wobable  cause,  the  facts 
being  established,  is  a  question  of  law,  and  if 
the  defendant  is  aware  of  facts  establishing  the 
hiDoceJice  of  tlM  {rtaintifl,  a  misapprebensiDn  ot 
tlie  law  does  not  create  probable  caosek  althoosfa 
it  may  affect  the  issue  ot  malice. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Oage  cotmty;  Bab- 
cock,  Judge. 

Action  by  David  Neher  against  John  A. 
Dobba  for  malicious  prosecution.  There  was 
a  judgment  for  defendant,  and  plalnOff 
brings  error.  Reversed. 

Hardy  ft  Wasson,  for  plaintiff  In  error. 
Hi^h  3.  Dobbs,  for  defend^t  In  ^ror. 
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IRVINE,  G.  This  was  &n  actl«n  ma- 
llcions  proaecDtton  by  the  piMiaOSi  In  error 
asalnst  tlie  defendant  tn  «EnH:.  A  ceuetal 
demurrer  to  tbo  petition  was  Bnstatned,  and 
from  a  jndcment  entered  thereon  ttie  pUin- 
tUf  proncntes  error 

Tbe  point  rdied  on  in  auiwort  of  ^  de- 
mnrrer  it  that  tke  petition  dlactoMS  that 
the  plaintiff  anffered  a  conviction  in  the 
eoart  In  which  the  proaecntion  complained 
of  was  Instituted,  and  that,  while  it  ia  al- 
leged that  tills  «onTiotlon  was  rerersed  on 
appeal,  tbe  conTlcUon  in  the  origin^  court 
was  ooadoslye  of  the  exlatence  of  probable  j 
cause  for  the  prosecution,  or  if  not  oondn-  | 
aive,  it  coQld  be  rdMitted  only  by  erldenoe 
of  fraud,  perjuryt  or  sttbonkatlon  of  peijurj, 
leadlns  to  the  eonrletton,  none  ot  whieb  was 
pleaded.   The  petition  all^rea  that  the  de- 
fendant fala^  and  malMoosly,  and  wltii- 
out  probable  canse,  charged  the  idalntlff,  be- 
Xore  tiie  ooonty  jadce  of  Gage  county,  with 
having  uu.U<^ously  a  ad  unlawfully  shot  and 
killed  a  certain  dog,  the  property  of  Dobbe; 
that  he  eaueod  plaintiff's  apprehension  in 
such  caaae;  that,  on  the  trial  liefore  the 
county  court,  Dobbs  testified  and  admitted 
that  the  dog  killed  had  no  eoUar  upon  his 
neck,  with  a  metallic  lOate  thereon,  Inaorib- 
ed  with  tile  name  of  his  owner,  and  that  the 
dog  was  running  at  larger  and  attadced  tlie 
plaintiff;  that  all  sn^  tacts  ware  well 
known  to  the  defendant  when  the  t^iaige  i 
was  made;  tliat  tiie  plaintiff  was  convicted  j 
In  tbe  ooiratr  court;  Umt  he  appealed  to  tbe 
district  flomrt;  that  be  was  tbere  again  ova-  , 
vlcted;  that  be  prosecuted  error  to  this  i 
court,  where  the  Judgment  was  reversed;  ' 
and  that,  after  the  oauae  was  remanded  to 
the  district  court.  It  wan  dismissed.  That  it 
Is  not  unlawful  to  UU  «  dog  lumiag  at 
large,  not  bearing  the  collar  required  by  law, 
wsa  decided  In  Nebr  v.  State,  85  Neb.  638, 
S3  N.  W.  589,  wUefa,  by  tbe  way,  is  tbe  case  : 
whk>h  constitutes  the  foundation  ot  this  ac-  ; 
tion.   It  la,  tbweCore,  In  effect,  ^Leaded  tbat  | 
defendant  cMued  plaintiff  to  be  prosecuted,  ' 
knowing  the  facts  which  showed  that  be  was 
guilty  ot  no  offense;  that,  in  tlie  county 
oourt,  he  testified  frankly  to  those  tacts;  that 
tiie  plalntlfr  was,  notwlthstaDdlng,  convict- 
ed by  the  conn^  eourt.  and,  on  appeal,  by  | 
the  district  conrt,  on  account  of  a  mlsappre- 
bensloa  of  law;  and  that  tbe  error  was  cor- 
rected by  this  conrt  on  proceedings  In  error, 
tbe  conviction  reversed,  and  the  eaune  final- 
ly dlsmlBSed.   The  question,  tbereifore,  pre- 
sented Is  wbether  t|ie  convlctim  in  tiie  coun- 
ty court,  or  in  tbe  district  court,  or  in  iMth, 
was  conduslve  evidence  of  tbe  ezlstmce  of 
prdbable  cause  for  tiie  prosecution,  notwith- 
staniUng  tbe  fac^  that  the  pia'^tlff  was 
aware  of  tbe  tacts  which,  on  a  correct  Inter- 
pretation of  tbe  law.  would  defeat  tbe  proae- 
cuUon. 

Tbe  older  cases  are,  we  think,  all  to  the  ef- 
fect that  a  conviction  is  conclusive  evidence 
of  tbe  existence  of  probable  cause  for  tbe 
v.e6K.w.no.ll— 50 


prosecution;  mnd  there  are  many  cases  hold- 
ing that  this  Is  true,  althoogh  there  may  be 
an  acquittal  on  an  appenl  or  after  a  re- 
versal of  the  judgment.  Herman  v.  Broofc- 
erkoff.  6  Watts.  240;  Clements  t.  Apparatus 
Oo.,  67  Md.  461.  10  AtL  44^  and  IS  AtL  6SS; 
CBoon  Oeny.  IS  Ocay.  301;  Whitney  v. 
Peckham.  IB  Mass.  21S.  In  tbe  Maryland 
case  cited,  there  is  a  strong  dissenting  opin- 
ion putdlabed  In  an  appendix.  67  Bid.  606, 
IS  AtL  6^  Tbere  are  many  other  Haasa- 
chusetts  cases  In  line  with  those  cited,  al- 
tlwugh  that  of  Morr^  v.  Xnstatanoe  Co.,  10 
Onata.  282,  reoognlBsa  tiie  fact  that  tbere  may 
be  some  exoeptifms  to  the  rale.  The  same 
any  be  said  of  PbllUps  t.  Village  of  Kala- 
Daasooh  OS  lUcfa.  SS.  18  N.  W.  547.  On  the 
contrary,  the  injustice  of  a  universal  appli- 
cation of  such  a  rule  baS'feng  bean  rectv- 
maed.  An  early  case  of  this  character  is 
Burt  T.  Plaoe,  4  Wend,  fifil.  In  that  case  tt 
was  b^  Unit,  altbmi^  tbeie  had  been  a 
oonvlctiMi,  tbe  evidence  afforded  liy  tiiat 
fact  of  tbe  existMiee  of  probable  cause  waa 
eebntted  by  proof  that  a  fifil  defense  bnd 
existed  to  the  iuMwledge  of  the  def  endastt, 
and  that  he  had  caused  the  plaintiff  to  be 
tetalned  aa  a  priooner  for  tbe  purpose  of  pre- 
venting Ms  procuring  such  evideoee  to  es- 
tablish his  defense.  Following  this  case, 
tliere  is  a  long  and  well-reasoned  line  of  aa- 
thorities  to  the  effect  that,  although  the 
p<« nay  hare  been  eonvteted,  still.  If  bis 
conviction  was  procured  by  fraud,  by  per- 
iory,  or  iff  snbcHmaUon  ot  pexiJnry  on  the 
part  of  defendant,  tiieae  tscto  may  be  shown 
to  rebut  tbe  presumption  of  probable  cause 
arising  fiom  tbe  oonviction.  Olson  t.  Neal, 
65  Iowa,  214,  IS  N.  W.  868;  Wltluun  r.  Gow- 
en.  14  Me.  S62;  Payson  t.  Caswell,  22  Me. 
212;  Blchter  v.  Koeter,  4S  Ind.  440;  Adams 
V.  BlckneU,  126  Ind.  210,  26  N.  B.  804;  Good- 
rlcb  V.  Warner,  21  Conn.  432.  Tbe  last  two 
cases  (dted  do  not  undertake  to  define  the. 
exceptions  to  the  general  rule,  but  are  to  tbe 
effect,  generally,  that  the  conviction,  al- 
though It  be  afterwards  reversed.  Is  prima 
flacle  evidence,  and  that  only,  of  the  extet- 
ence  of  probable  cause.  To  the  same  effect 
is  Knight  V.  BaUway  Co..  9  a  C.  A.  876.  61 
Fed.  87.  The  best  review  of  tbe  cases  to 
which  our  attention  has  been  called  is  con- 
tained In  the  ease  ot  Cresouit  (Mty  lAn- 
Stock  Oo.  V.  Butcher's  CuKm  Slaughter- 
House  Go.,  120  V.  S.  141,  7  Sup.  Ot  472.  The 
conclDsloD  was  there  reached  that  all  tbe 
cases  can  be  leoonciled  adopting  the  doc- 
trine that  the  presuuMption  of  proljable  cause 
arising  ftom  a  convtetlon  can  be  r^nttad 
only  by  showing  that  the  conviction  liad 
been  obtained  by  fraud.  Tills  court  baa  rec- 
ognized the  princii^  that,  where  the  convic- 
tion haa  been  procured  by  ttaud  or  perjnzy, 
even  an  unrereraed  coavlctlon  does  not  nec- 
essarily deteat  a  reooreiy.  Murpliy  v. 
Ernst,  46  Neb.  1,  64  N.  W.  353.  A  bald  ap- 
plication of  tbe  foregoing  cases  would  lead 
'to  an  affirmance  of  this  judg^nent,  because 
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tbe  petition  does  plead  a  convlctloii  botb  In 
tbe  county  and  In  the  dlatrlct  courts;  and  It 
la  not  pleaded  tbat  tbe  defendant  reaorted 
to  any  fraud,  perjuiy,  or  false  testimony  to 
procore  tbe  same.  We  think,  however,  that 
the  cases  cited  hardly  warrant  so  narrow  a 
conduston  as  that  adopted  by  the  auprane 
court  of  the  United  States  In  Crescent  Olty 
LlTe-Stock  C!o.  Butcher's  Union  Slaugh- 
ter^House  Ca,  supra.  Indeed,  tbe  court  In 
that  case  did  Qot  undertake  to  precisely  de- 
fine tbe  rule,  and  expressly  stated  that  no 
sncb  precise  definition  was  necessary  to  a 
declidon  of  tbe  case  before  It.  All  the  tnaea, 
with  one  exception,  In  which  the  conrts  uit- 
derto<A  to  define  the  exceptions,  w««  caaea 
where  fraud  or  perjury  was  aU^d,  or  caaea 
resolved  In  fiivor  of  the  d^raidant,  because 
no  exception  waa  alleged,  and  where  fraud 
and  perjury  were  merely  mentioned  Inciden- 
tally as  sufficient  to  take  the  case  out  of  the 
rule.  The  principle  wblcb  we  induce  fnon 
tbe  caara  la  this:  that  a  conviction  la  al- 
waya  sufficient  prima  facie  evidence  of  tbe 
exlatence  of  probable  cause.  But  that  this 
Is  a  rule  of  evidence,  founded  upon  tbe  fact 
that,  ordinarily,  if  a  court  has  proceeded  to 
conviction,  it  must  have  had  before  it  anch 
evidence  as,  in  the  mind  fa  a  prudent  and 
reas<»iable  man,  would  convince  him  of  the 
guilt  of  the  accused;  and  that,  therefore,  a 
anbseqnent  reversal,  while  It  may  show  that 
the  accused  waa  in  &ct  Innocent,  does  not 
show  that  there  waa  no  probable  cause  for 
believing  him  guilty.  Where,  however,  the 
oimvlction  Is  tmder  such  clrcumstancea  aa  to 
deprive  It  of  such  naturally  evidentiary  ef- 
fect, thia  presumption  ceaaea.  Where  it  la 
shown  that  the  oonvtetlon  ia  procured  by 
fraud,  or  by  perjury,  or  by  aubomation  of 
peijniy,  we  have  cases  where  the  conviction 
has  no  convincing  effect  upon  the  mind;  and 
when  the  courts  have  stated  that  establish- 
ing that  the  conviction  waa  had  under  these 
circumstances  rebuts  tbe  mitural  presump- 
tion from  an  ordinary  conviction,  they  have 
simply  declared  that  such  exertions  do  ex- 
ist, and  have  not  declared  that  there  may 
not  be  other  exceptiona. 

In  the  case  before  ua  it  is  pleaded  that  the 
defendant  knew  and  testified  that  the  dog 
was  running  at  large  without  a  collar.  This 
court  has  declared  that,  under  such  drcum- 
Btances.  It  la  lawful  to  kill  the  dog.  lliere- 
fore,  tbe  conviction  In  the  county  court  and 
in  the  district  court  could  not  have  been  due 
to  an  error  in  weighing  the  evidence,  but  it 
muat  have  been  due  aolely  to  a  mlatake  of 
law  arising  from  eacih  admitted  facts.  Tbe 
presence  or  absence  of  probable  cause  tor  a 
prosecution,  the  ftwts  being  eatablished,  la 
for  the  court,  and  not  for  the  Jury.  Turner 
V.  O'Brien.  5  Neb.  642.  Tbat  la.  It  la  a  ques- 
tion of  law,  and  not  of  fact;  and,  while  a 
mistake  fjX  fact  on  the  part  of  defmdant  in 


an  actlim  of  malicious  prosecution  may  'ar- 
tfect  the  question  of  probable  cause,  a  mis- 
take of  law  does  not  Haaaard  v.  Flary,  12iO 
N.  Y.  228,  S4  N.  B.  194.  A  mlaapprebenaion 
of  the  law  may  affect  the  lasoe  of  malice, 
but  not  that  of  probable  canae.  If  the  coun- 
ty court  had  propedy  Interpreted  the  law. 
the  plaintiff  would  have  been  discharged; 
and  tbe  fact  tbat  defendant  waa  aware  of 
Uiose  things  which  Justified  plalntUTs  eon- 
duct  oould  have  been  shovm  in  evidence  to 
establish  want  of  probable  cause.  Is  there 
any  reason  why  the  misapprebeiwion  of  law 
by  the  county  Judge  should  affect  the  case, 
and  deatnv  a  canae  of  action  which  would 
have  existed  had  the  law  been  correctly  de- 
termined in  the  first  Inatance  ?  We  think  not. 
The  reason  that  a  conviction  procured  by 
perjury  is  not  proof  of  the  existence  of  prob- 
able cause  fbr  the  prosecution,  is  that  the 
false  testimony  deceived  the  trial  court  so 
that  the  Inference  naturally  drawn  fn»n  a 
Judgment  of  tbat  court  is  no  longer  a  reaaon- 
able  inference.  So,  where  It  Is  pleaded  that 
the  proof  dlseloaed  an  entire  want  of  prob- 
able cause,  but  that  the  court  mlstotdt  tbe 
law,  and  that,  on  appeal,  the  Judgment  was 
for  that  reason  reversed,  tbe  probative  <^f- 
acter  of  the  Judgment  of  conviction  is  In  like 
manner  destroyed.  Tbe  case  is  very  differ- 
ent from  nearly  all  the  cases  In  whiidi  tbe 
old  rule  was  laid  down,  which  were  caaea 
where  the  law  waa  clear,  and  the  only  ques- 
tion wuB  whether  tbe  facta  had  been  oorzect- 
ly  determined  on  conflicting  evidence.  In 
such  caaea,  the  Judgment  of  conviction  la 
most  cleariy  and  forcibly  probative. 

We  have  found  no  case  supporting  the  ap- 
plication of  the  rule  Juat  announced  In  direct 
terms.  But  we  tidnk  It  Is  in  principle  sup- 
ported by  all  the  cases  which  recogniae  a 
oonvtction  only  as  prima  taxAe  evidence,  and 
bold  that  it  may  be  rebutted.  Tbe  case  of 
Herman  Brookerhofl,  supra,  was  a  case  like 
tbla,  and  Is  contrary  to  the  view  which  we 
have  taken.  But  it  was  decided  in  1839,  cit- 
ing only  vety  early  caaea,  and  only  a  few 
years  after  tbe  case  of  Burt  v.  Place,  supta, 
marked  the  first  departure  from  the  old  doe- 
trine.  It  proceeds  upon  purely  technical 
grounds,  and  we  do  not  think  it  should  be 
followed.  We  hold,  ther^ore,  that  tbe  pe- 
tition, by  pleading  a  knowledge  by  the  de- 
fendant, at  the  time  he  Instituted  the  prose- 
cution, of  facts  which  in  law  discharged  the 
plaintiff  frmn  culpability,  and  in  pleading 
suffldent  to-  show  that  the  convicHfm  In  the 
lower  court  was  due  to  a  mlaappr^enslon  of 
law,  and  not  to  a  consideration  of  evidence 
Justifying  a  convlctton,  suffldentiy  rebutted 
the  presumption  of  probaMe  canae  arising 
from  the  first  conviction.  The  effect  of  these 
facts  on  the  issue  of  malice  we  do  not  deter- 
mine. Malice  was  ideaded,  and  Is  a  ques- 
tion for  the  Jury.   Revereed  and  remanded. 
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HORNICK  et  bL  T.  MAGUIRH. 
(Supreme  Coort  of  NebmBka.    April  7,  1896.) 
Rbtibv  on  ApfBAL— Ehthx  or  Judohknt. 

1.  This  court  will  not  review  ft  judgment 
rendered  by  the  district  court  prior  to  tbe  formal 
entry  of  suehlodcnieat  upon  the  Journal  ot  the 
trial  court  Ward  t.  Umuon,  69  N.  W.  97,  40 
Neb.  68S. 

2.  A  Demoraodam  of  a  jndgment  made  1>r 
a  jodge  of  the  district  court  upon  his  trial  dock- 
et will  not  authoriKe  a  reriew  thereof  In  this 
court  before  the  extension  of  such  judgment  up- 
on the  journal  of  the  district  court,  iu  apt  lan- 
gamge  iai  in  due  form.  Ward  t.  Umuon,  an- 
pra. 

iSfllabni  by  the  Court) 

Appeal  from  district  court,  Cedar  county; 
Norrls,  Judge. 

Action  by  Homick,  Hess  &  Moore  acainat 
Martin  Tdagnlre.  Judgment  for  def«idant 
Plaintiffs  appeal.  DlsmlsseiJ. 

Miller  &  Ready  and  J.  S.  Ijathrop,  tor  ap- 
pellants. J.  G.  Robinson  and  BenJ.  M.  Weed, 
for  appellee. 

RYAN,  0.  Appellants.  In  their  brief,  state 
that  they  brought  suit  In  the  district  court 
of  Cedar  county  to  recover  H3S.37,  and  that, 
by  rlrtue  of  a  writ  of  attachment,  the  sher- 
iff levied  upon  and  attached  a  small  stock 
of  drugs,  the  property  of  the  defendant,  of 
the  estimated  value  of  about  fl,00O.  It  may 
be  that  these  statements  are  true.  It  is  un- 
forti^nate,  If  such  Is  the  case,  that  they  were 
not  evidenced  by  the  record,  which  begins 
with  a  copy  of  "An  Inventory  of  and  Clalui 
for  Exemption,"  in  support  of  which  Is 
found  attached  the  affidavit  of  Martin  Ma- 
guire.  Following  this  affidavit  is  found  an 
"Answer  to  Affidavit  of  Defendant  for  Ex- 
emption," verified  upon  l>elief.  There  is 
next  foosd  a  transcript  of  what  le  denomi- 
nated 'Trial  Docket  Judges'  Entries,"  fnmi 
which  it  appears  that  the  application  for  ex- 
emption was  sustained,  to  which  plaintiffs 
excepted,  as  they  likewise  did  to  an  order 
overmllng  a  motion  for  a  new  trial.  The 
above  facts  shown  by  the  "Judges'  Entries" 
appear  in  the  journal  entry,  in  which,  how- 
ever, there  Is  no  final  judgment  The  entry 
of  the  presiding  Judge  in  his  trial  docket  of 
the  words:  "Judgt  for  plaintiff  for  |4e(i 
On  $103.55  Int  10  per  cent;  on  $304.52  int 
7  per  cent,"— does  not  amount  to,  and  can- 
not take  the  place  of,  a  final  Judgment 
Ward  V.  Urmson,  40  Neb.  696,  5©  N.  W.  97; 
Brown  v.  BItner,  41  Neb.  52,  59  N.  W.  3G0; 
Oamean  v.  Printing  Co.,  42  Neb.  847,  01  N. 
W.  100.  This  proceeding  Is  therefore  dl» 
missed.  Dismissed. 


ALL8MAN  V.  DALET. 
(Supreme  Court  of  Nebraska.    April  7,  1896.) 
Bbviiw  o!T  Appcau 
This  case  presents  questions  of  fact  only, 
and  the  judgment  being  supported  by  sufficient 
evidence.  «hould  not  be  disturbed. 
(Byllabni  by  the  Court) 


Error  to  district  court,  Saline  cooaty;  Bast- 
ings, Judge. 

Action  by  William  Daley  against  John  W. 
AUsman.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

Abbott  &  Abbott,  for  plaintiff  in  error. 
Hastings  &  McGlntle,  for  defendant  In  errw. 

POST,  C  J.  Tbe  defendant  In  error  (plain- 
tiff below)  recovered  a  judgment  against  the 
plaintiff  in  error  in  the  sum  of  ^tt3.35  upon  a 
finding  of  tbe  dlstiict  court  for  Saline  coun- 
ty, and  wbl<^  it  Is  sought  to  reverse  by 
means  of  this  proceeding.  Tbe  findings  re- 
ferred to  are,  lo'  substance,  that  one  Judy, 
with  the  knowledge  and  approval  of  the  de- 
fendant below,  and  without  the  plalntUTs 
consent,  took  possesaitHi  of  a  sulky,  the  prop- 
erty of  tbe  latter,  to  be  used  during  certain 
races  then  Impoidlng;  tliat  uld  sulky,  while 
BO  in  the  possession  of  tbe  said  Judy,  was, 
through  hlB  negligence  and  improper  driving, 
damaged  to  the  amount  of  $58.15,  and  for 
which  with  Interest  Judgment  waa  ordered. 
The  sole  question  presented  by  the  record  is 
that  of  the  sufficiency  of  the  evidence  to  sus- 
tain the  finding  of  the  district  court  The 
utmost  that  can  be  claimed  by  tbe  plaintiff 
In  error  Is  that  the  finding  is  against  the 
weight  of  the  evidence.  But  that  proposi- 
tion cannot  be  conceded.  On  the  contrary, 
the  finding  and  Jtidgment  appear  to  be  sup- 
ported by  the  decided  weight  of  the  evidence^ 
and  must  be  affirmed.  Affirmed. 


SCARBOROUGH  v.  UYBICK. 
(Supreme  Court  of  Nebraska.    April  7,  1896.) 
Vacation  of  jDoeysNT  — Qrodnds — Pbaotiob— 

AOTtOX  TO    QUIBT  TlTLB— P1.SADIKQ — SSBTIOa 

OF  SoxHOsa — Waivbh— Appkllati  FaAoriOB. 

1.  Proceedings  io  error  may  be  commenced 
in  the  supreme  court  at  any  time  within  one  year 
from  tbe  reodltloa  of  the  judgment  or  decree  or 
final  order  sought  to  be  reviewed. 

2.  A  motion  for  a  new  trial  is  unnecessary 
to  preKCDt  to  this  court  the  question  whether  the 
petition  status  a  cause  of  action. 

3.  The  iietition  in  an  action  to  quiet  title 
examined,  and  held  to  state  a  cause  of  aetloD. 

4.  To  entitle  a  party  to  have  a  decree  ren- 
dered against  him  upon  service  \^  publication 
opened  under  section  82  of  the  Code,  it  must 
appear  that  he  bad  no  actual  noUce  of  the  pend- 
ency of  the  action  in  time  to  inteipoae  a  de* 
fense. 

5.  Notice  of  an  application,  under  said  sec- 
tion, to  open  a  Judgment  or  decree,  must  be  giv- 
en to  the  adverse  party;  but  where  such  party 
appears,  and  resists  the  application,  it  is  a  waiv- 
er of  formal  notice. 

6.  In  an  action  to  quiet  title  to  real  estate, 
service  by  publication  may  be  made  upon  a  non- 
resident defendant  who  cannot  be  summoned  in 
the  state. 

7.  Pliiintiff's  cause  of  action  is  not  required 
to  be  set  forth  in  an  affidavit  for  service  by  pub- 
lication. It  is  sufficient  if  such  affidavit  states 
ttiat  the  def«ulant  is  a  nonresid^t  of  this  state, 
and  that  service  of  summons  cannot  be  bad  up- 
on him  therein,  and  facts  showing  the  action  to 
be  one  of  those  mentioned  in  fectwn  77  pt  the 
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Code,  in  which  construetlTe  serTlce  is  antiMr- 

Ued. 

8.  Where  a  decree  is  rendered  upon  service 
Uad  by  pnblicadoD,  and  the  defeniunt  rabae- 
qoently  tUes  an  aaswer  to  the  merits,  and  aaka 
to  have  the  decree  opened  under  section  82  of  the 
Code  of  Civil  Procedure,  such  appearance  iB  a 
waiver  of  all  defects  and  irrecijaritiea  in  the 
service. 

9.  Except  in  BCtiona  spedfied  in  section  23 
ef  the  Code  of  Civil  Procedure,  it  is  bad  plead- 
inc  to  describe  the  plaintiff  or  defendant  by  the 
initials,  only,  of  his  Christian  name.  But,  if  ao 
deaignated,  it  is  merely  a  misnomer,  and,  if  the 
defendant  appears,  or  is  personally  servt'd,  and 
no  objection  on  that  gro und  is  made  in  the  trial 
court,  the  defect  is  waived. 

10.  In  the  absonce  of  a  showing  to  the  coa- 
trary,  it  will  not  he  presumed,  for  the  purpose 
of  invalidatinff  a  jDdgmeDt  ifendered  agninst  a 
d^endant,  that  be  oas  any  other  Christian  name 
than  the  initials  by  which  he  was  sued. 

11.  A  decree  rendered  against  a  defendant 
upon  service  by  ptd>lication  alone,  be  having 
made  do  appesrauce  in  the  cause,  and  the  pub- 
lished notice  requiring  him  to  answer  on  or  be- 
fore a  date  anterior  to  the  filing  of  the  petition, 
instead  of  the  third  Monday  after  the  completed 
service,  as  required  by  statute,  may  be  set  aside 
on  motion  of  the  defendant,  as  having  been  ir- 
resulariy  entered  under  the  provisiona  of  section 
602  et  seq.  of  the  Code  of  dril  Procedure.  WU- 
kim  T.  WilkiDB,  41  N.  W.  1101.  26  Neb.  235. 

(Syllabus  by  the  Court.) 

Error  to  and  appeal  from  district  court, 
Yortt  county;  Wheeler,  Judge. 

Action  by  Myron  L.  Myrlck  against  W.  B. 
Scarborougb,  In  which  there  was  a  default 
Judgment  for  plalntlBf.  Defendant  moved 
to  Bet  the  same  aside,  and  from  a  Judgment 
denying  the  motion  tie  appeals  and  brlii£8 
error.  Reversed. 

Sedgwick  &  Power,  for  plaintiff  In  error. 
George  B.  France,  for  defendant  In  error. 

NORYAL,  3.  Thia  action  was  Instituted 
In  tbe  district  court  of  York  county  on  the  Stfa 
day  of  April,  1802,  by  Myron  L.  Myrick 
agataat  W.  B.  Scnrtioroiigh,  to  quiet  the  title 
to  the  real  estate  herein  described,'  and  to  an- 
nul a  certain  contract  entered  Into  by  and  be- 
tween th^,  by  the  tem»  of  which  the  plain- 
tiff agreed  to  convey,  upon  certain  oonsidera- 
tloBB,  the  S.  W.  ^  of  secHon  8,  the  S.  E.  % 
of  section  4,  the  N.  B.  %  and  the  N.  E.  ^  of 
the  N.  W.  %  of  secUon  9,  and  the  W.  ^  of 
tbe  N.  W.  H  of  section  10.  all  In  township 
12  N.,  range  3  W..  York  county.  Neb.  Af- 
lldaTlt  for  substituted  service  of  summons 
was  made  and  filed,  notice  Dt  the  pendency 
of  the  suit  was  duly  published,  and,  without 
any  appearance  on  the  part  of  the  defend- 
ant, a  decree  as  prayed  was  rendered  against 
him  on  the  16tb  day  of  June,  1892.  At  a  sub- 
sequent term  of  the  court,  to  wit,  on  Decem- 
ber 30,  1892,  the  defendant,  through  bis  at- 
torney, filed  a  motion  to  set  asido  aeld  decree, 
accompanied  with  tlie  affldavits  of  his  at- 
torneys In  support  thereof,  and  Sled  his  an- 
swer In  said  cause.  The  application  was 
heard  np«n  affidavits,  and  also  evidence  taJc- 
aa  by  the  oral  exBmlnatt<»i  of  witnesses, 
which  testimony  is  embodied  In  the  bill  of 
exceptions  found  In  the  record.  The  court  re- 


fused to  set  aside  the  decree,  and  tbe  de- 
fendant has  brought  the  caae  into  this  court 
for  review. 

One  of  tbe  grounds  urged  tat  a  rerersal  la 
that  the  petition  fsUs  to  state  a  caoie  of  ac- 
tion. Plaintiff  Insists  that  tlw  sufflclency  of 
the  petlttou  cannot  be  now  raised,  since  tbe 
cause  was  not  docketed  In  ttds  court  within 
six  months  from  the  entry  of  the  decree; 
and.  further,  because  no  motion  for  a  new 
trial  was  filed  in  the  court  below.  The  cause 
is  not  here  upon  ai^eal,  but  by  pioceedlngs 
in  errw.  Therefore  the  defendant  was  not 
required  to  liave  the  cause  docketed  within 
six  montlu  from  the  date  ctf  the  decree.  Ptu- 
ceedtngB  in  error  may  be  commenced  in  this 
court  at  any  time  within  one  year  from  the 
rendition  of  the  Judgment  or  decree  or  final 
oa-der  son^t  to  be  reviewed.  Bemis' t.  Bog- 
ers,  8  Neb.  140;  Rogers  v.  Bedlck,  10  Neb. 
332.  6  N.  W.  413;  Hendrickson  v.  Sullivan, 
28  Neb.  790,  44  N.  W.  1135.  The  record  dis- 
closes that  the  transcript  and  petition  In  ei^ 
ror  were  filed  in  this  court  on  June  14,  lS9.'i. 
which  was  less  than  a  year  aftor  the  deccee 
vrae  proDminced  In  the  district  court.  Ko  mo- 
tion tor  a  new  trial  was  neoeasacy  to  test 
in  this  court  the  sufficiency  of  the  pedtton. 
Hays  r.  Merder.  22  Neb.  ^  36  N.  W.  804; 
O'Donohue  v.  Hendrix,  13  Neb.  255,  13  X. 
W.  215;  Sehmld  v.  Schmld.  87  Neb.  620.  56 
N.  W.  207;  Hansen  v.  Kinoey,  46  Neb.  907. 
«i4  N.  W.  710;  Farrls  v.  SUte.  46  Neb.  857. 
05  N.  W.  800.  It  is  insisted  that  the  petitioB 
does  not  state  a  cause  of  acthm,  and  la  there- 
fore hmffldent  to  support  tbe  decree,  b» 
cause  it  falls  to  allege  that  plaintiff  was  tbe 
owner  of  tbe  lands  In  controrersy  at  the 
time  the  action  wtis  brao^t  Dndoabtedly. 
a  plaintiff  must  have  tiUe  to  or  claim  an  inter- 
est In  the  real  estate  la  order  to  maintain  an 
action  quia  tlmec  But  be  Is  not  reqiulied  to 
allege  and  prove  a  fee-simple  title.  Blapecial- 
ly  Is  this  so  wliere  he  la  In  posseerfon  of  tike 
proper^.  Brew»  v.  Heiricfc  Co.,  U»  Neb. 
180, 18  N.  W.  43;  UcDonald  v.  Early,  15  Neb. 
63.  17  N.  W.  257;  Foree  T.  Stubfae,  41  Neb. 
271.  59  N.  W.  708.  In  the  case  at  bar  the 
petldoB  alleges  "that  the  plaintiff  was,  at  tbe 
time  of  the  making  and  execution  of  tbe  eon- 
tract  hereinafter  mentioned  [the  one  sought 
to  have  canceled),  the  owner,  and  ia  now.  and 
has  been  for  more  than  five  years  last  past, 
hi  the  poMeaskm"  of  the  pcesnlaes  in  contro- 
versy. Tbwe  is  no  avermeat  In  the  (heading 
attacked  that  i^ntlff  has  ever  parted  with 
the  title  in  the  property  wUdi  be  bad  at 
one  time  held,  and.  at  least  after  decree,  we 
must  presume  that  plaintiff  continued  to  be 
tbe  owner  of  the  property  when  this  suit  was 
brought.  Manifestly  this  is  so,  since  tbe 
plaintiff  alleges  the  making  of  the  contract  to 
convey  the  property  to  the  defendant,  and 
that  tbe  latter  has  wholly  fialled  and  refused 
to  perform  the  conditions  and  stipulations 
therein  contained  on  his  part  to  be  kept  and 
observed,  thereby  showing  afflrmatirely  that 
tbe  defendant  has  forfeited,  ail  rights  or  In- 
Digitized  by  LaOOg  IC 


SCAIUJOBOUGH  «.  MXBICK. 


869 


tenst  whlcb  be  may  bave  bad  In  tin  coD- 
tnwt  and  lauds  tber^  described.  WbUe  tbe 
petition  to  not  as  toU  in  Its  arenBUitB  as 
mlgbt  be  desired  some  pleadenv  yet  we 
think,  under  the  liberal  rules  of  code  plead- 
ing. It  states  a  caoae  of  action. 

One  of  tbe  pmunds  stated  In  the  motion 
to  set  aside  the  decree  and  permit  a  defonse 
to  be  made  Is  that  there  was  no  other  aerrlce 
of  summons  upon  the  dtfendant  than  by  pub- 
lication. Under  section  82  of  the  Code  of 
Clril  Procedure  a  party  against  whom  a 
Judgment  or  decree  is  entered  upon  construct- 
iTe  service  alone,  has  a  right  to  have  such 
judgment  or  decree  opened  any  time  within 
five  years  by  complying  with  the  several  re- 
quirements of  said  section,  two  of  which  be- 
ing that  the  party  shall  give  notice  of  his 
appllcatloa  to  his  adrersary.  and  also  estab- 
lish that  the  defendant  bad  no  actual  notice 
of  the  penden(7  of  the  suit  In  sntHclent  thne 
to  antear  in  court  and  contest  the  cause. 
This  record  falls  to  disclose  that  notlee  of  tbe 
motion  to  open  the  decree  was  served  upon 
tbe  plaintiff,  II  does,  however,  show  that  he 
appeared  and  resisted  tbe  application,  which 
was  a  waiver  of  formal  notice.  Tbn  evldraeo 
adduced  on  the  bearing  falls  to  establish  that 
the  d^endant  did  not  have  actual  notice  that 
the  suit  was  pending.  It  follows  that  tbe 
defendant  was  not  entitled  to  have  the  decree 
opened  nider  said  section  82.  Merrhun  v. 
Gordon,  20  Neb.  403.  30  N.  W.'  410;  Hough 
V.  Stover,  47  Neb.  — ,  65  N.  W.  IBS. 

It  Is  wged  that  the  trlsl  court  did  not  ac- 
quire Jurisdiction,  on  account  of  alleged  de- 
fects in  tbe  affidavit  of  publication  and  in  the 
published  notice   It  is  true  that  the  aflkhivlt 
npon  which  constructive  service  of  summons 
vras  based  la  Jurisdictional,  and,  if  there  is 
an  entire  omission  of  an  averment  upon  a 
vital  or  material  matter,  the  court  win  not 
acquire  Jurisdiction,  by  the  published  notice, 
but  the  proceedings  will  be  absolutely  void. 
The  affidavit  must  discloM,  in  addition  to  tbe 
fact  that  the  defendant  Is  a  nonresident  of 
tbis  state,  and  service  cannot  be  had  upon 
blm  therein,  that  the  action  Is  one  of  those 
mentioned  in  section  77  of  tbe  Code,  In  which 
constructive  service  can  be  made.  Tested 
by  this  rule,  the  affidavit  for  publication  In 
tiie  case  at  bar  is  snflicl^t   It  states  the 
date  of  the  flUng  ot  the  petition  against  the 
clefendoDt,  that  the  object  and  prayer  of  the 
petition  Is  to  declare  an  agreemeat  entered 
into  betweea  plaintiff  and  defeodaot  on  Feb* 
naary  2G,  1890,  to  be  null  and  void,  to  cancel 
tlie  same  ot  record,  and  to  quiet  in  plaintiff 
tlie  title  to  certain  real  estate  ^clflcaUy  de- 
scribed In  said  contract,  as  in  tbe  petition 
sot  forth,  and  that  the  defendant  is  a  uon- 
rei*id«it  of  tbe  state,  and  service  of  summons 
OAnnot  be  made  upon  him  tberein.    It  was 
not  necessary  that  the  affidavit  should  dis- 
close plaintiff's  title  to  the  property  in  contro- 
versy. He  was  not  required  to  state  his  cause 
of  action  In  tbe  affidavit  but  In  bis  petition. 
G  rebev.  Jones;  1&  Neb.  312,  IS  N.W.8U  The 


affidavit  shows  that  the  nature  or  the  ehat^ 
ac^  (tf  the  suit  la  <»ie  la  which  tlie  statute  ao- 
tbortaes  service  by  pobUcatlmt  to  be  bad,  and 
that  la  Bufflciait;  ao  far  as  that  point  la  cmtr- 
cemed.  Fwta  v.  Mann,  16  Neb.  172.  IS  N. 
W.  64;  Taylor  v.  Coots.  82  i4eb.  30,  48  N.  W. 
804.  Our  statute  antboriaes  service  by  pub- 
lication ui  BGtttma  to  quiet  title  to  real  estate 
when  the  d^ndant  is  a  nonresident  Amdt 
V.  Griggs,  134  U.  S.  Slfl;  10  8np.  Ct  S57. 

Another  conqjlalnt  is  that  in  tbe  petitton, 
affidavit  and  notice  of  publication  tlie  dtf  end- 
ant  Is  dedgnated  by  his  family  or  surname, 
and  the  initial  lett«n  only  of  his  Christian 
name.  Tbe  statute  contemplatea  that  the 
parties  to  a  suit  whether  plaintiff  or  dtf  end- 
ant  shall  be  described  in  tba  pleadti^  by 
their  full  Christian  names,  accept  In  actlona 
quedfied  in  section  23  of  Um  Code.  In  all 
otb»  cases  It  Is  bad  pleading  to  describe  tbe 
plaintiff  by  tbe  hUtiala  only  cf  bis  Christian 
name.  But  tbe  absence  of  his  first  or  Chris- 
tian name  amounts  merd^^toa  misnomer,  and. 
If  objection  on  that  ground  Is  not  made  In  tbe 
trial  court  It  will  be  waived.  Walgamood 
V.  Randolph,  22  Neb.  493.  85  N.  W.  217;  Real 
V.  Honey*  38  Neb.  516.  68  N.  W,  136;  Laws 
V.  McGarty,  l  Handy,  191;  WUson  v.  ^n- 
non,  0  Ark.  196;  Cattle  Co.  v.  Becker,  147  U. 
B.  47,  18  Sup.  Ct.  217;  Kenyon  v.  Semon 
(Minn.)  45  N.  W.  10.  In  the  case  at  bar  12ie 
■defoidant  is  sued  by  the  name  of  W.  B. 
Scarboroogh,  no  other  description  being  In- 
serted la  the  petltkm  or  proceedings;  nor 
in  the  veriflcation  of  tbe  petltlen  to  It  stated 
that  the  real  name  of  the  defendant  to  un- 
known. Nether  In  the  answer  filed  by  the 
defmdaat  nor  In  the  motloa  and  aOdavits 
filed  by  him  baa  he  disclosed  bto  fnU  Chrto- 
tlan  name.  The  defendant  signed  tbe  eon- 
tract  som^t  to  be  canceled  by  hia  Initials 
aloae.  We  have  carefully  examined  tbe  en- 
tire record,  and  find  tbat  it  nowhere  discloses 
that  the  defendant  has  any  other  Chrtetlaa 
aanae  than  tiie  Inlttote  by  which  be  was  sued. 
Tills  Mag  true,  we  cannot  presume  that  he 
has  any  otb«  Obrtstton  name;  therefore  the 
objectioo  that  the  defendant  was  described  in 
the  petition  by  his  Inlttals  to  not  available  in 
this  court  Oakley  v.  Pegler,  SO  Neb.  628, 
46  N.  W.  820;  Fewlass  v.  Abbott  28  MIcb. 
270;  Kenyon  v.  Semon  (Mlna)  45  N.  W.  la 
It  is,  however,  argued  that  service  by  publl- 
cati<m  conferred  no  Jurisdiction;  In  other 
words,  that  the  sommtms  shoidd  have  been 
personally  aerved  tq>on  the  defendant  Sec- 
tion 148,  Code  Civ.  Proc..  provides:  "When 
tbe  i^lntlff  shall  be  ignorant  of  tbe  name  of 
a  defendant,  such  defendant  may  be  decdg- 
nated  in  any  pleading  or  proceeding  by  any 
name  and  description,  and  when  his  true 
name  is  discovered,  the  pteadli^r  or  proceed- 
iuK  msy  be  amended  acom^lng^.  The  plain- 
tiff in  such  case  must  state,  in  the  verifica- 
tion of  bis  petition,  that  he  could  not  dl»- 
CDver  tbe  true  name,  and  tbe  sommou  mnat 
contain  the  words,  'real  name  uiAnown,'  and 
a  copy  thereof  must  be  serred  personally  up- 
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on  the  defendant"  This  sectloo  was  before 
the  court  In  Eoewold  v.  Olsen,  39  Neb.  59, 
S7  N.  W.  765.  It  was  there  held,  in  an  action 
to  recover  a  personal  Judgment  not  brought 
under  section  23  of  the  Code,  where  the  de- 
fendant was  sued  as  F,  Olsen,  "full  name  un- ' 
knowu,"  and  the  return  on  the  summons 
showed  that  he  was  served  by  leaving  a  copy 
at  his  usual  place  of  residence,  that  the  court 
acquired  no  jurisdiction  over  the  defendant, 
and  that  the  Judgment  was  void.  The  scope 
of  this  decision  la  that  a  personal  Judgment 
cannot  be  rendered  when  the  defendant  Is 
sued  by  bis  initials,  noless  the  summons  is 
personally  sored  apon  him.  or  he  appc&ra, 
except  In  cssea  brought  under  said  section  23. 
Whether  in  an  action  in  rem,  and  in  which 
no  personal  Judgment  is  sought,  service  by 
publication  can  be  had  where  the  defendant 
la  aned  by  the  Initials  of  his  Chrlatlan  name, 
it  la  unnecessary  to  decide,  slnee.  If  there  was 
any  defect  In  tbe  service  In  this  case,  It  was 
waived  by  the  defendant  filing  his  answer  to 
the  merits,  and  asUug  to  have  tbe  decree 
opened  under  secticm  82  of  the  Code.  War^ 
ren  v.  Dick,  17  Neb.  241.  22  N.  W.  462;  Seely 
V.  Boon.  1  N.  J.  Uw,  138. 

Objection  Is  made  to  the  published  notice. 
The  proof  of  publication  shows  that  tbe  no- 
tice waa  pablisbed  four  consecatlve  weekr 
tn  the  York  Republican,  the  flrst  publication 
thereof  being  on  April  6,  1892,  and  the  last 
Insertion  on  tbe  29tb  day  of  tbe  same  month. 
The  notice  to  the  defendant  required  him  to 
answer  tbe  petition  on  or  before  tbe  16th 
day  of  March,  1892,  which  was  not  only  prior 
to  the  first  pabllcatlon,  but  before  the  petltton 
was  filed  In  the  district  court.  ^  statute 
tbe  time  for  filing  answer  Is  fixed  "on  or  be- 
fore the  third  Monday  •  •  •  after  the  re- 
turn day  of  tbe  enmmona,  or  service  by  pub- 
lication." The  notice  bt  question  Is  mani- 
festly defective.  It  should  have  required  the 
defMdant  to  answer  on  or  before  the  third 
Monday  after  the  completed  service.  The  de- 
fect Indicated  did  not  Invalidate  tbe  notice  to 
such  an  extent  aa  to  prevent  the  court  from 
acquiring  Juripdicdon,  or  to  render  the  pro- 
ceedings absolutely  void,  tt  waa  a  mere  «v 
ror  or  Irregularity,  not  available  In  a  collat- 
eral  attack  of  the  decree,  but  constituting 
sufficient  ground  for  a  reversal  in  a  direct 
proceeding  like  this,  or  to  set  aside  the  decree 
under  the  third  subdivision  of  section  002 
of  tbe  Code,  which  authorises  a  district  court 
to  vacate  Its  own  Judgments  or  decrees  after 
the  term  at  which  the  same  was  entered 
"for  mistakes,  neglect,  or  amissions  of  the 
clerk,  or  Irreinilari^  in  obtaining  a  Judgment 
or  order."  Wllklns  v.  Wllkbis.  26  Neb.  236, 
41  N.  W.  IIOL  The  case  cited  waa  an  action 
ft>r  divorce.  In  which  a  decree  waa  rendered 
against  tbe  defendants.  Service  waa  tqr  pub- 
lication only,  the  notice  requlrli^c  the  defend- 
ant to  answer  on  the  second  Monday,  Inatead 
of  tbe  third,  after  tbe  last  publication.  Near^ 
ly  three  years  after  the  rendition  of  tbe  de- 
cree tbe  defendant  filed  a  motion  in  tbe  same 


court  to  vacate  the  decree  for  said  defect  in 
the  notice  In  fixing  ti>e  time  for  answer, 
which  motion  was  sustained,  and  the  ruling 
was  subsequently  aflirmed  by  this  court. 
The  decree  In  the  case  at  bar  was  Irregularly 
CTtered,  and  It  should  have  been  set  n^e. 
The  decree,  and  the  order  refusing  to  vacate 
the  same,  are  reversed,  and  the  cause  remand- 
ed for  further  proceedings.  Reversed  and 
remanded. 


FIFTH  NAT.  BANK  v.  DUNHAM  et  al. 
(Supreme  Court  of  Michigan.    March  31.  189U.) 

TsiPBaacD  CsBDrroR— Pio  Rata  Ssarb  or  Tauar 

Funds— AsftCRTi ox  or  Claix— Estuppbu 

1.  A  corporation  and  its  president,  both  be- 
ing inBoWent,  trausferred  their  property,  by  sev- 
eral iDstmments,  in  trust  for  preferred  creditora, 
to  the  presideot  of  complainant  bank,  a  bene- 
ficiary 1q  each  aud  sole  beneficiary  in  one;  the 
latter  lieing  an  aaaignment  of  its  own  stock.  The 
tmatee  took  possesaion  of  all  the  trust  prt^rty, 
opened  a  single  account  ss  trustee  with  complaio- 
aut,  which  was  fnlly  acquainted  with  the  terraa 
of  the  separate  trasts.  and  continued  the  bouk- 
ness  of  the  corporation.  The  bank  paid  checka 
drawn  on  it  by  the  trustee,  and  in  some  coses  ap> 
plied  tbe  oroceedb  on  claims  of  other  creditors, 
and,  though  it  knew  tbe  assigned  bank  atock  waa 
reifiitued,  and  that  the  trustee  had  sold  it,  and 
was  nsing  the  procMds  of  it  and  of  part  of  the 
realty  in  the  busineaa.  raised  no  objection,  and 
was  equally  negligent  In  aaseiting  its  richta 
when  mortgagea  part  of  the  prop«ty  were 
foreclosed,  ueld  that,  tbe  trust  fund  moving 
Insufik'lent  to  par  the  preferred  claims  in  full, 
the  bank  was  estopped  from  anerting  a  daim  to 
moneys  paid  to  other  creditors  in  administration 
of  the  trust,  on  tbe  ground  it  had  not  received 
its  pro  rata  share. 

2.  A  bank  president,  trustee  of  property,  to 
prefer  claims  of  his  own  bank  and  a  note  dne 
another  bank  on  which  he  waa  liable  as  Indorser, 
on  maturity  of  the  note  notified  said  other  baok 
to  send  it  through  the  clearing  house,  and  that 
his  own  bank  would  pay  it.  The  note  waa  m 
sent  and  paid,  and  the  trustee  subeeqoently  pakl 
his  own  bank  the  amount  thereof  out  of  the  tnut 
funds.  B€ld  that,  the  trust  funds  proviag  ioauf- 
ficient  to  pay  tbe  preferred  clainu  in  fulL  tbe 
tmstee's  own  bank  was  estopped  ftom  claiming 
that  its  co^laimant  had  received  more  than  its 
ahare  of  the  fund. 

Appeal  from  circuit  court,  Kent  county. 
In  chancery;  Allen  C  Adslt,  Judge. 

BlU  by  the  Fifth  National  Bunk  of  Grand 
Rapids  against  William  Dunham,  trustee, 
and  others,  for  an  accounting.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal.  Re- 
versed. 

Fletcher  &  Wanty,  for  appellants  Fourth 
Nat.  Bank  of  Grand  Rapids  and  Northern 
Nat.  Bank  and  First  Nat  Bank  of  Traverse 
Olty.  ChampIIn  Jk  Stone,  for  appelant  City 
Nat.  Bank  of  Lansing.  Klngsley  &  Klein- 
haus,  for  appellant  Detroit  Nat  Bank.  Fits 
Gerald  &  Barry  and  Francis  A.Stace,for  ap- 
pellant T.  Stewart  White.  Wesley  W.  Hyde 
and  Myron  II.  Walker,  for  appellee. 

HOOKBR.  J.  Tbe  Steele  Packing  ft  Pro- 
vision Company,  of  Grand  Raplda,  «-aa  In- 
debted aa  follows:  To  Fifth  National  Bank 
(compt.).  91O.O0O;  to  Fourth  Mattonal  Bank, 
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17^;  to  Northern  Natloaal  Bank,  ^,000; 
to  Flrrt  National  Bank  of  Traverse  C\ty, 
$3,000.  It  owed  921,000  to  otbers  not  Inters 
ested  in  this  proceeding.  Mr.  Steele,  its 
manager,  was  indebted  as  follows:  To 
Fifth  National  Bank  (compt.),  $10,000;  to 
Northern  National  Bank,  $5,000;  to  Detroit 
National  Bank,  |5,000.  Ail  of  this  iudebtei]- 
nesB,  except  that  due  the  complainant,  con- 
sisted of  negotiable  paper  Indorsed  by  Dun- 
ham, who  was  president  and  manager  of  the 
complainant  bank.  On  August  28,  1889, 
both  Steele  and  the  packing  company  were 
inaolrent,  and  the  following  Instruments 
were  executed  to  Dunham  as  trustee:  The 
packing  company  gave:  (1)  A  chattel  mort- 
gage on  substantially  all  of  its .  personal 
property,  "including  all  personal  chattels 
and  effects,  goods,  provisions,  books  and 
book  accounts,  and  cboses  In  action,  *  •  • 
located  at  Its  packing  house  in  Wyoming 
township."  This  may  be  designated  the 
"Chattel  Mortgage."  (2)  A  real-estate  mort- 
gage upon  the  packing  house  property  in 
Wyoming  township,  which  mortgage,  after 
describing  the  real  estate,  included  the  fol- 
lowing, viz.:  "Also  all  the  boildlngs,  ma- 
chinery, improvements,  and  chattels  situate 
upon  said  premises."  This  mortgage  will 
beh  designated  the  "Packing-House  Mort- 
gage." At  the  same  time,  Steele  executed 
the  following  upon  bis  individual  property: 
(1)  A  real-estate  mortgage  upon  property  In 
Ionia,  called  the  "Ionia  Mortgage."  (2)  An 
assignment  of  70  shares  of  stock  In  the 
Fifth  National  Bank.  The  packing  compa- 
ny mortgages  secured  packing  company  pa- 
per, as  follows:  Complainant,  910,000; 
Fourth  National  Bank,  ^Stk>.  This  mort- 
gage, on  its  face,  purported  to  secure  ol^r 
claims;  but  complainant  admits  them  to 
have  been  collateral  to  the  flO.OOO  claim. 
Thepacklng-hoQse  mortgage  secured:  Fourth 
National  Bank  of  Grand  Rapids,  $S,000; 
Northern  National  Bank  of  Big  Rapids,  $5,- 
000;  First  National  Bank  of  Traverse  City, 
$3,000.  A  second  clause  in  this  mortgage 
becomes  immaterial,  as  the  property  did  not 
produce  a  sufficient  sum  to  pay  the  Items 
having  priority.  The  Steele  mortgage  and 
assignment  secured  his  individual  paper  as 
follows:  The  Ionia  mortgage  secured:  Com- 
plainant, 910,000;  Northern  National  Bank 
of  Big  Rapids,  $5,000;  Detroit  National 
Bank  of  Detroit,  $5,000.  The  assignment  of 
stock  secnred  the  Steele  paper,  held  by  the 
Fifth  National  Banlr,  and  It  is  contended 
that  It  covered  the  $5,000  note  of  Steele,  held 
by  the  Northern  National  Bank,  which 
Steele  testified  that  he  supposed  was  held 
by  complainant,  at  that  time;  but  we  think 
that  the  weight  of  evidence  is  to  the  effect 
that  it  secured  complaioant  only.  Had  Dun- 
ham  reduced  all  of  the  property  to  posses- 
sion before  disbursing  it.  no  great  dUflcnlty 
should  have  been  experienced  In  dividing  it 
in  conformity  to  the  terms  of  the  trust 
among  tboae  entitled  to  it;  but  be  did  not 


do  this.  On  the  contrary,  be  attempted  to 
continue  the  business  of  the  Steele  Packing 
&  Provision  Company,  opening  an  account 
in  bis  own  bank  (1.  e.  the  complainant).  In 
bis  name  as  trustee,  and  drawing  upon  the 
fund  for  the  expenses  of  the  business,  and 
to  pay  paper  falling  due,  and  discounts  uiy 
on  renewals.  Such  renewals  were  made  or 
indorsed  by  him  personally.  The  bank 
stock  was  converted  into  money,  and.  In- 
stead of  being  used  to  pay  the  complain- 
ant's notes  against  Steele,  was,  In  part,  at 
least,  applied  to  other  paper  as  it  became 
due,  or  to  discounts  ni>on  renewals.  No  8t>- 
rions  difficulty  is  found  In  tracing  the  funds. 
Ordinarily,  In  such  cases,  those  receiving 
more  than  their  legitimate  proportlona  will 
be  required  to  surrender  the  excess,  upon 
a  bill  filed  for  an  accounting;  and  the  bill 
in  this  cause  is  filed  for  such  purpose.  Man- 
ifestly, the  misconduct  and  mistakes  of  the 
trustee  will  not  relieve  a  cestui  que  trust 
from  bis  duty  to  account  to  his  fellow  bene- 
ficiaries; and  In  this  case,  if  the  defendants 
are  to  avoid  contribution,  it  la  because  of 
facts  which  make  it  inequitable  for  the 
comphilnant  to  ask  such  reUef.  Different 
reasons  are  assigned  by  the  various  defend- 
ants, why  tbey  shonid  be  entitled  to  retain 
the  sum  tliat  they  have  severally  received 
from  the  trustee. 

First,  it  is  contended  that  the  course  of 
the  trustee  had  the  full  approval  and  as- 
sent of  the  Fifth  National  Bank,  and  that, 
as  the  payments  were  made  over  Its  own 
counter,  upon  checks  signed  by  Dunham  as 
trustee,  it  cannot  now  be  permitted  to  recall 
such  assent,  and  recover  from  the  defend- 
ants, especially  as  the  defendants  relied  up- 
on such  payments,  and  Dunham  was  releas- 
ed in  consequence,  when  he  would  others 
wise  have  been  held  as  Indorser.  Dunham 
took  possession  of  the  property  at  once,  up- 
on receiving  the  papei^  creating  the  trust; 
It  will  be  remembered  that  each  instrument 
was  unlike  the  others,  and  no  two  secured 
identical  obligations.  A  proper  administra- 
tion of  the  trust  would  bare  required  the 
several  funds  received  from  the  property 
covered  by  the  respective  instruments  to  be 
kept  separate,  and  applied  according  to  the 
terms  of  the  various  Instruments.  Dunham 
did  not  do  this.  He  opened  one  account  as 
trustee,  and  deposited  moneys  from  the  va- 
rious sources  therein.  He  paid  notes  and 
discounts  upon  renewals,  as  they  became 
due,  by  drawing  checks  upon  this  fund.  He 
carried  on  the  business  of  the  Steele  PacKing 
&  Provision  Company,  Including  a  retail 
meat  market,  paying  the  expenses,  and, 
there  is  reason  to  believe,  large  losses,  from 
this  accotmt,  and,  apparently,  he  used  the 
Wyoming  township  real  estate  for  the  pur- 
poses of  this  business.  About  the  first  thing 
done  by  him  was  In  relation  to  the  note  of 
$2,500,  held  by  the  Fourth  National  Bank, 
upon  which  be  was  Indorser.  It  fell  due  the 
day  following  the  neatlon  of  the  truat  He 
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telephoned  the  holder  to  send  It  through  tbe 
clearing  bouau  to  the  Fifth  National  Bank, 
and  It  would  be  paid.  It  was  ao  sent,  and 
It  waa  paid,  by  Its  application  in  th«  adjust- 
ment of  ttiat  day's  business  between  these 
banks.  It  appeared  upon  tbe  bearing  that 
the  Fifth  National  Bank  carried  this  aa  a 
canb  item  for  a  time  at  Dunham's  direction, 
and  that  he  subeequentty  paid  it  from  the 
trust  fund.  Complainant  now  claims  that, 
in  tbe  accountiag.  the  Fourth  National  Bank 
should  be  charged  with  tbe  amount  of  such 
note,  as  though  It  had  receired  payment 
from  tbe  trust  fund,  and  tliat,  as  tbe  fund 
proved  inadequate  to  full  payment  of  the 
debts,  it  should  account  for  the  excess  with 
intereat. 

We  may,  perhaps,  profitably  dispose  of  tlila 
question  at  this  point  We  tbink  that  the 
Fifth  Natitmal  Bank  was  under  an  <ri>llgati«a 
to  treat  that  note  as  sent  to  it  for  pa^^t. 
It  saw  fit  to  receire  It  and  settle  for  It  upon 
an  anderstaadlnc  with  Dunham,  which  ft 
was  not  autborized  to  do  on  be  Half  of  tbt 
bolder.  If  not  paid,  it  sbotild  have  preOiskcd 
it,  and  returned  It  witbout  delaj'.  Tbere  Is 
nothing  to  indicate  that  the  Fourth  National 
Bank  expected  it  to  be  paid  from  tlie  troct 
ftmd.  It  had  been  informed  by  Dunkon 
that  it  would  l>e  iiatd  if  sent  to  the  baBk. 
Was  It  Dunham  as  trustee,  or  ladoraer,  or 
I»-eeld«it  of  the  bank,  who  made  this  prom- 
ise? laasmuch  as  there  was  no  tiling  to  in- 
dicate that,  as  trustee,  he  had  maaey  to  pay 
it,  but,  on  the  contrary,  it  quite  cleariy  ap- 
pears that  h«  had  not,  it  will  not  be  unfair  to 
asHomft  that  the  directtoa  was  given  as  la- 
dorser,  and  that  he  arranged  with  his  bank  to 
pay  tbe  note  and  carry  it  for  hbn.  It  can- 
not new  shelter  itself  behind  the  claim  that 
it  relieA  on  his  promise  as  tnxstee,  and  car- 
ried tbe  note  aa  a  cash  Item  against  the  trus- 
tee. So  far  as  this  note  is  concerned,  we  think 
oomplainaot  estopped;  and,  for  the  purpose 
of  aay  accounting  with  ttie  tmstee,  it  is  to  be 
treated  as  though  it  purchased  that  note,  and 
became  ^titled  to  Its  proportion  of  the  fund 
obtained  from  the  chattel  mortgaged  profi- 
erty. 

Tbe  Fcmrth  National  Bank  bad  another 
claim.  This  was  a  packing  company  note 
$5,000,  with  Dunham's  indorsement.  It  was 
apparently  a  renewal  of  tbe  note  secured  by 
the  packing-house  real-estate  mortgage,  and 
was  sold  for  full  consideration  to  tbe  City  Na- 
tional Bank  of  Laoelug.  PreTioas  to  its  sale, 
the  Fourth  National  Bank  lukd  rcceired,  as 
discounts,  npoa  ancceBsire  renewals  of  this 
paper,  the  sum  of  $44d.&&  It  is  coMendcd 
tliat  thto  sum  sirauld  be  considered  In  tbe  ac- 
counting. We  pass  the  question,  to  be  consid- 
ered later,  with  others  of  like  chaiacter,  and 
follow  the  history  of  the  note  itself.  On  Oc- 
tober 8, 1800,  it  was  sent  by  the  City  National 
Bank  to  the  Fourth  National  Bank  for  col- 
lection, bat  was  not  paid.  A  renewal  was  re- 
turned, with  the  sum  of  |103.33  Interest, 
which  waa  paid  by  a  trustee  check,  signed  by 


DunbBm,  payable  to  the  Fovrth  Natkioal 
Bank.  We  do  not  discoTer  that  fortbar  inter- 
est waa  p^  on  this  note,  and  om  aiarcta 
18S1.  Dnnbam  filed  his  bill  in  Kent  cimiit 
court,  in  chancery,  t»  foreclose  the  paddnic- 
Iwuse  real-estate  mortgage.  Bari,  who  waa  a 
stockholder  and  an  oOkcer  oi  tke  Ftfth  Na^ 
tlonal  Bank,  was  his  seUdtor,  aad  the  case 
was  commenced  upon  the  re^oest  eC  tbe  dtj 
Natloaal  Bank.  It  will  be  lemcmbered  that 
there  was  a  second  daose  in  this  nortgagc^ 
which  secured  other  credttoss,  among  them 
tbe  complainant.  Th«  (Jebts  to  be  first  paid 
were  this  J5,00Q  note,  owned  by  tiie  City  Na- 
tional Bank,  a  $5,0M»  note  gtren  Do  th»  Nortb- 
em  National  Bank,  which  found  its  way  to 
White  (as  will  appear  h»eAftier).  and  a 
I  $S,000  note  owned  by  tbe  First  National  Bank 
of  TraTttTse  City.  A  number  of  these  bene- 
ficiaries asked  leave  to  answer  and  file  cross 
bins,  and  this  was  permitted,  nearly  all  do- 
ing so.  The  Fiftb  National  Bank  filed  an  an- 
swer and  cross  bill,  praying  for  an  aceount- 
Ing,  as  follows:  "That  the  complainant  should 
reader  a  foil  and  accurate  accou^  of  all 
Moneys  by  htm  received  as  said  trastee,  and 
from  all  securities,  and  aU  nets  by  hhn  done  as 
such  trustee,  and  asks  the  aid  ef  this  court  in 
requiring  from  him  a  fatt  and  aceuxate  ac- 
counting thereof^  snd  of  his  diqMsitioii  of 
the  iH«f>erty  tbat  has  come  into  bis  hands 
under  the  said  tnst,  and  of  the  proceeds 
thereof.  The  def^dant  maka  tbe  benefit  of  a 
cross  bill  herein  upon  tbe  facts  alleged  in  this 
answer,  under  tbe  rules  and  practice  ot  this 
court  permitting  the  same,  and  that  it  may 
have  the  same  r^Hef  aa  tlieagh  tt  bad  filed 
its  cross  bfU  hmeln,  and  that  the  said  com- 
plainant may  come  to  a  full  and  fair  nc- 
connting  of  the  said  trust  aforesaid."  The 
City  Natienal  Bank  also  ssfced  accoautii^ 
TestimsDy  was  taken  and  proof  waa  maoe 
concecuing  expenses  Incurred  for  taxes  and 
insurance,  and  servicce  of  watebiaea  in  pro- 
tecting the  pn^rty,  by  the  Grand  Kapids 
Savings  Bank,  a  defendaitt  The  decree  ad- 
Judged  that  the  Traverse  City  Natioual 
Bank's  note  of  93,006,  tbe  City  NaJnnal 
Bank's  note  of  fO.OOO,  and  tbe  note  of  $5.u00 
owned  by  White,  had  priority  of  payment.  It 
then  determined  the  notes  entitled  to  con- 
sideration mider  the  second  danse  of  the 
mortgage;  but  these  need  o«t  be  eoosldered, 
as  the  property  did  not  bring  a  snScient  sum 
to  pay  those  having  priortty.  It  fonnd  due 
the  City  Bank  note,  l^,oS8.8»:  White 
note,. $8,601.11;  Traverse  City  Bank  note. 
9S,itl4.ez.  It  f  ovBd  tbat  parments  had  been 
made  to  tbe  Traverse  City  Bank  amotmting 
to  $1,207.31,  together  with  interest  and  or- 
dered this  stun  to  be  paid  to  the  register;  and. 
if  tbe  Fifth  National  Bank,  whleh  claimed 
that  these  amounts  Had  been  psid  from  tbe 
(^ttel  saortgage  fund,  should  begin  proi-eed- 
ings  for  an  accounting  with  Donfaan  and  tbe 
two  banks  and  White  wttbin  30  days.  It 
should  be  hrid  by  tbe  reRlstcr  to  await  the 
final  decree  In  sueh  proceeding:  •<lierwls<>. 
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It  sbouU  be  divided  between  tbe  two  banks 
and  White.  An  oUowauce  of  $856.51  was 
made  to  the  Grand  Rapids  SavingB  BaJik  tor 
expenses.  On  appeal,  tliis  court  affirmed  tbe 
decree^  tlte  only  change  being  an  Increased 
allowance  for  expenses.  5S  N.  W.  627.  The 
decree  was  dated  September  22,  1808,  and 
was  ufflrmed  by  decree  of  this  court  filed  after 
this  salt  was  be^uu.  The  biU  In  this  cause 
was  awom  to  October  30, 1893.  It  Is  now  con- 
tended that  the  decree  in  said  cause  was  con- 
clusive between  tlie  parties,  as  to  their  re- 
spective sEuires  in  tbe  proceeds  of  aald  mort- 
gige.  except  as  to  the  amount  paid  to  the 
Traverse  City  Bank,  which  was  specially 
mentioned  anid  left  open,  and  that  the  com- 
plainant  should  not  be  permitted  to  claim  from 
the  City  NatkwEl  Bank  the  $103^33  and  in- 
terest which  it  received.  For  the  same  reaaon 
it  denies  CMnplainaut's  right  to  recover  from 
it  a  sliare  of  a  further  sum  of  $2,000  claimed 
by  Dunham  for  expenses,  services,  etc.,  In 
managing  and  caring  for  this  property,  and 
of  wl^ch  the  court  allowed  f2,2S5.85,  the  two 
items  amounting,  it  is  said,  to  over  |0U0 
against  the  City  BauJc 

T.  Stewart  Wliit«  became  owner  of  a  note, 
by  purchase  from  Dunham,  it  being  a  renew- 
al  of  the  packing  company  note,  held  by  the 
Xurthern  Natloiial  Bank,  indorsed  by  Danr 
ham,  who  paid  it,  and,  as  stated,  secured  by 
the  packing-house   mortgage,  and   sold  by 
Dunham  to  White.  White,  as  already  shown, 
was  a  party  to  tbe  foreclosiwe  case,  and  a 
decree  was  rendered  against  hin  for  a  por- 
tion of  tii£  sum  of  (2,285.85  allowed  Dunham 
for  expenses,  etc.    But,  previous  to  the  pro- 
curement of  this  note  from  the  Northern  Na- 
tiumil  Bank  by  Dunham,  and  its  transfer  to 
M'ldte,  tbe  original  note  had  been  renewed 
Si-vQral  times,  and  Interest  to  the  amount  of 
$:i00.90  had  been  paid,  through  the  complain- 
ant, to  whom  tbe  notes,  had  been  successive- 
ly sent  for  collection,  and  the  complainant 
Bt-eks  to  recover  this  from  the  Nortliern  Na- 
tional Bank.    Tlie  other  note  of  $5,000,  owned 
by  the  Xorthei-n  Kottoml  Bank,  was  also  aait 
to  complainant  for  collection,  and  $l,rtOO  and 
interest  was  paid  from  the  chattel  mortgage 
fund,  and  $3,500  and  Interest  was  paid  from 
ttie  proceeds  of  tbe  bonk  stock.    It  will  be 
rememiwred  that  this  note  was  secured  by 
the  Ionia  mortgage.    Complainant  a^s  to 
recover  these  amounts.   The  Detroit  note  of 
$o,00Q  was  sent  to  the  complainant  for  col- 
lection.   Payments  were  made,  through  com- 
phLinant,  as  follows:   February  7,  iSOO,  $72.- 
3.3:   February  7,  1800.  $1,000;  April  22,  1890, 
Sl.OfJO;  July  22,  1800,  $1,000.   On  each  occa- 
sion, time  was  given  upon  the  balance,  upon 
new  paper,  signed  by  Dunham;  the  original 
note  being  htdd  until  the  new  note  should  ma- 
ture.  It  wIU  be  remembered  that  this  note 
■was,  with  others,  secured  upon  Ionia  real  es- 
tate by  a,  mortgage.  Tliis  was  foreclosed, 
and  a  decree  was  Qled  September  5. 1803.  The 
property  was  sold  to  Welch,  as  trustee  for 
tlie  Fifth  Natiooal  Bank,  the  suit  having  been 


commenced  at  the  request  of  Mr.  Earl,  a  di- 
rector of  thaf  bMnk.  The  decree  found  that 
the  Noitbem  National  Bank  bad.  been  fuUy 
paid,  and  tbe  $3,000  paid  to  the  Detroit  bank 
was  deducted  from  its  claim,  and  a  decree  for 
$2,000  HUkde  OB  its  behalf.  The  Fifth  Nation- 
al Bank  disavows  all  respensibilit;  for  this, 
saying  that  Dtmham,  and  not  the  bank,  was 
the  party  complainant,  and  that  it  was  In  no 
way  re^ionsible  if  the  claim  of  the  Detroit 
bank  was  reduced,  that  of  the  Northern  Na- 
tional Bank  wlp<Kl  out,  and  itself  permitted 
to  absorb  the  bulk  of  the  loaia  property, 
which  it  caused,  or  at  least  permitted,  to  be 
bid  In  to  Itself. 

To  recapituUitc  the  amounts  sought  to  be 
recovered  by  comphdnant:  (1)  Against  the 
Fourth  National  Bank,  a  portion  of  the 
amount  paid  on  tbe  $2,500  note,  and  also  the 
sum  of  $449,  paid  to  tbe  Fourth  National 
Bank  as  interest  on  the  $5^000  note  anbse- 
queutly  sold  to  the  City  National  Bank;  (2) 
against  the  City  Natioul  Bank,  $103  paid  a» 
Interest  on  the  $5,000  note,  and  about  $700- 
wUcb  It  is  now  claimed  tbat  Dunham  ex- 
pended ta  pratectinK  the  Wyoming  township- 
real  estate,  belag  a  part  of  $2,285.85  allowe«t 
by  tlie  circuit  court;  (3)  against  the  Travenje- 
City  NaUoual  Bank,  tbe  aukonst  of  $1,207.31. 
payments  made  to  it  before  foreclosure,  be- 
ing smeunt  deposited  with  the  register,  and  • 
also  its  proportk)nate  share  of  the  $2,2S5.S& 
m«itioned;  H)  against  T.  Stewart  White,  for 
a  proportionate  share  of  said  $2,235.85;  (5> 
oi^iast  the  Northern  National  Bank.  $300 
interest  on  note  before  its  sale  to  T.  Stewart 
White,  and  $5,000  and  interest  which  com- 
plainant claims  to  have  been  paid  from  tmst 
fonda  upon  note  secured  by  Ionia  mortgager 
(0^  againnt  the  Detroit  NaUonal  Bank,  pay- 
ments of  $3,072  upon  note  secured  by  the> 
Ionia  mortgi.ge. 

An  e.xaminatlon  of  the  testimony  has  sat- 
isfied ns  thai  the  complainant  was  conver- 
sant with  and  assented  to  the  attempt  by 
Dunham  to  continue  the  business  of  the  pack- 
ing and  provision  company,  and  the  payment 
and  renewal  of  paper  as  it  became  due.  It 
knew  the  terms  of  the  trust,  and  the  deposit 
of  the  fun.i,  the  drawing  and  payment  of 
checks  to  the  various  creditors  and  others, 
which  cheeks  It  paid,  and  in  some  instances 
received  and  applied  sucb  checks  ami  the- 
avails  thereof  upon  tlie  obligations.  It  knew 
that  tbe  bank  stock  was  reissued  to  Dunham, 
and,  although  it  alone  was  interested  In  It, 
seems  to  have  not  concerned  Itself  with  the 
disposition  made  of  it  or  its  proceeds.  Its 
directors  grumbled  at  the  result  of  Dunham's 
conduct  of  the  business,  but  permitted  it,  and 
we  are  convinced  that  it  understood  that  the 
real  estate  In  Wyoming  township  was  being 
used  in  the  buslneas  instead  of  being  closed 
oat.  Again,  the  course  of  the  complainant  In 
relation  to  the  funds  corroborates  this.  Al- 
lusion has  already  heen  made  to  Its  disregard 
of  its  legal  rights  in  the  bank  stock.  It  was 
I  equally  careless  in  respect  to  the  chattel: 
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property,  which.  If  the  defendants  are  right 
in  their  contention,  was  In  part  covered  hj  the 
packing-bouse  mortgage.  Upon  the  foreclo- 
Bure  of  this  mortgage.  It  seems  not  to  have 
occurred  to  the  complainant  to  make  claim 
Id  Its  answer  that  the  rartons  defendants  bad 
been  paid  by  Its  securities,  though  It  prays 
general  acconntlng  by  Dunham;  and  at  the 
hearing  it  seems  to  have  made  no  claim  of 
that  kind  against  any  of  the  defendants  ex- 
cept the  Traverse  City  Bank.  Again,  upon 
the  foreclosure  of  the  Ionia  mortgage,  while 
not  technically  a  party  to  the  proceedings,  its 
members  and  solicitors  were  connected  with 
the  case,  and  through  Dunham  it  secured  a 
decree  that  determined  that  the  Detroit  Na- 
tional Bank  claim  was  reduced,  by  paynoent, 
to  12,000.  and  that  of  the  Northern  National 
Bank  extinguished.  Every  defendant  had 
reason  to  suppose  that  it  was  paid  by  the  as- 
sent of  complainant,  and  In  furtherance  of  a 
programme  which  Dunham,  then  Its  presi- 
dent, was  carrying  out.  They  permitted  the 
real  estate  to  be  used  for  the  business.  They 
allowed  the  personal  property  to  be  sold  with- 
out setting  up  a  claim  to  it  under  the  real- 
estate  mortgage,  which.  In  terms,  covers  some 
of  It,  and  which,  to  say  the  least,  migbt  in 
the  minds  of  some  clearly  Include  It.  Tbey 
granted  extensions  of  time  on  partial  pay- 
ment, accompanied  by  new  promises  to  pay, 
.  until  Dunham,  the  Uutorser,  failed.  Tbey  de- 
ferred foredosure,  and  finally  accepted  their 
allotm«)ts  under  the  decrees  mentioned,  upon 
the  understanding  that  tbey  had  received  pay- 
ment. To  now  require  them  to  reimburse  the 
complainant  would  be  to  misapply  the  rule 
that,  "of  two,  the  least  in  fault  should  not 
suffer."  We  are  of  the  opinion  that  the  facta 
shown  amply  support  the  contention  that  the 
complainant  should  be  estopped  from  aseert- 
Ing  a  claim  to  the  moneys  paid.  The  de- 
cree of  the  circuit  court  against  the  appel- 
lants should  be  reversed,  and  the  bill  dis- 
missed, with  costs  of  both  courts.  Ordered 
accordingly.   The  other  justices  concurred. 


J.  THOMPSON  &  SONS  MANUF'O  CO.  v. 
PERKINS  et  al. 
(Suiveme  Court  of  Iowa.    April  10,  1896.) 
Hals  —  Aoobptaitob — Plbadino — Constructio:*. 

1.  An  order  for  goods  made  thron^h  an  agent 
of  the  aeiler,  Bubject  to  the  latter's  approval, 
may  be  countermanded  before  an  acceptance  is 
communicated  to  the  buyer. 

2.  Where  the  construction  of  a  pleading,  aft- 
er giving  to  the  language  a  Teaaonable  intend- 
mcnt,  is  doubtful,  it  should  be  resolved  against 
the  pleader. 

3.  An  avonnent  in  the  complaint  that  at  the 
time  plaintiflFs  received  defendants'  written  or- 
df-T  for  goods  they  ''accepted  nnd  approved  said 
order  and  contract  and  wrote  [defendaQts]  n 
postal  card,"  etc..  implies  that  the  order  was 
accepted  by  sending  such  communication,  and 
pleads  no  other  legal  acceptance. 

Appeal  from  district  court,  Story  county; 
B.  P.  BirdMil.  Judge. 


The  plalutlCf  la  a  manufacturing  Ann  at 
Belolt,  Wis.  In  November.  1S92,  the  defend- 
ant firm,  doing  buMness  at  Ames,  Iowa,  gave 
to  one  Baldwin,  a  traveling  salesman  for 
plalnurr,  a  written  ordw  for  agrtcaltml  Im- 
plements to  be  shipped  to  Ames  about  Fe1>- 
ruary  14,  1893.  The  amount  ot  the  order, 
after  the  deduction  of  the  value  of  one  plow, 
was  f23e.25.  The  wrlttm  order  contained 
numerous  conditions,  and  was  signed  "Peiv 
kins  &  Son."  After  the  signature  la  the  fol- 
lowing: "Acc^ted  subject  to  approval  of  J. 
Thompsons  &  Sons  Htg.  Go.  P.  R.  Baldwin, 
Salesman."  About  the  let  of  February.  1893. 
the  defendants  countermanded  tbe  orAer  by 
letter,  wbicb  tbe  plaintiff  disregarded,  and 
shipped  tbe  goods,  which  defendants  refused 
to  recdve,  and  this  action  la  to  recovw  tbe 
purchase  price.  Defendants  claim  the  right 
to  countermand  the  order,  because  the  con- 
tract had  never  been  completed  by  an  ac- 
ceptance of  the  order.  The  petltlcm  recites 
the  facts  as  to  the  giving  of  the  order,  tbe 
shlpm^t  of  the  implements,  and  other  facts, 
and  the  following  are  the  facts  pleaded  to 
show  an  acceptance:  "The  plaintiffs,  by  way 
of  amendment  to  their  petition  herein,  stale 
that  at  the  time  plaintiffs  received  the  writ- 
ten order  from  the  defendants  set  out  in  the 
petition,  to  wit,  November  17,  1892,  they  ac- 
cepted and  approved  said  order  and  contract, 
and  wrote  Perkins  &  Son  a  postal  card,  ad- 
dressed to  them  at  Ames,  Iowa,  as  follows: 
•Belolt  Wis.,  Nov.  17th,  1892.  Perkins  & 
Son,  Ames,  Iowa— Dear  Sir:  Tour  favor  of 
the  12th  received,  with  order  given  to  our 
Mr.  Baldwin.  The  above  will  have  our  ear- 
liest possible  attention.  We  are,  yours,  truly. 
J.  Thompson  &  Sons  Mfg.  Co.'  "  To  the  pe- 
tition the  defendants  demurred  on  several 
grounds,  and  among  them  the  failure  of  ac- 
ceptance, which  demurrer  the  courts  sus 
talned,  and,  plaintlfT  electing  to  stand  on  the 
petition,  judgment  was  entered  against  it  for 
costs,  and  It  appealed.  AfDrmed. 

Jordan  &  Brocket,  Ua  amidlant  Dyer  & 
Stevens,  for  appellees. 

GRANGER,  J.  1.  From  appellant's  ail- 
ment It  appears  that  the  court  below,  In  rul- 
ing on  tbe  demurrer,  took  the  view  that  the 
only  acts  of  approval  of  the  order  pleaded  are 
the  letter  of  November  17, 1892,  and  the  ship- 
ment of  the  Implements.  Until  the  order 
was  accepted,  there  was  no  contract  The 
acceptancei  must  have  been  In  such  a  way 
that  both  parties  could  know  the  contract 
was  complete.  No  mere  mental  acceptance 
would  be  aufflcl«it,  and  wc  do  not  under- 
stand appellant  to  claim  that  it  would.  The 
order  was  conditioned,  and,  before  accept- 
ance, defendants  had  the  right  to  counter- 
mand it  Ben].  Sales  (6tb  Ed.)  i  41.  It 
seems  to  us  that  the  petition  pleads  no  other 
ncoeptnnce  l>efore  the  countermanding  order 
than  the  card  or  letter  under  date  of  Novem- 
ber 17,  1892.  No  pleader^  Intending  more. 
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would  hare  used  the  Iang:uage  as  it  Is  there 
used  Id  connectioD  with  the  card.  If  the  con- 
straction  Is  doabtCnl,  after  giving  to  the 
language  a  reaaonabie  Intendment,  It  should 
be  resolved  against  the  pleader.  The  accept- 
ance pleaded  Is  in  a  single  sentence,  and  the 
language  employed,  with  the  punctuation, 
Indicates  that  the  pleader  intended  to  state 
the  fact  and  manner  of  acceptance.  The 
law  requires  that  the  acceptance  must  be 
communicated.  21  Am.  &  Eng.  Enc.  Law, 
455,  and  cases  there  dted.  We  assume  that 
the  pleader  undertook  to  plead  a  legal  ac- 
ceptance, and  to  this  end  made  the  averment 
as  to  the  card  being  sent  to  show  the  accept- 
ance. The  propoBttion  is  not,  to  ns.  a  doubt- 
ful one,  that  the  averment  means  that  the  or- 
der was  accepted  bj  sending  the  communica- 
tion. In  this  court  appellant  does  not  con- 
tend that  the  communication  Is  sufficient  as 
an  acceptance,  and  we  need  not  consider  the 
question.  The  shipment  was  made  after  de- 
fendants had  exercised  their  right  to  coun- 
termand the  order,  and,  of  course,  could  have 
no  efiTect  to  bind  the  defendants.  The  Juds- 
oaent  is  affirmed. 


COULTER  MANITF'O  CO.  v.  PT.  DODGE 
GUOCBRY  CO. 
(Supreme  Court  of  Iowa.    April  10,  1896.) 
Sals— GuABASTT— Pahoi,  EvinRSce— Ccstoh. 
Parol  evideDce  is  admissible  to  show  that 
a  guaranty  in  a  contract  for  sale  of  goods,  recit- 
ing, "Prices  guarantied  againat  market  price  to 
date  of  shipmeot,"  meant,  according  to  busluesB 
custom  ana  usage,  that  the  purchaser  should  have 
the  benefit  of  any  decline  in  prices. 

Appeal  from  district  court,  Webster  oonntj; 
D.  B.  Hlndman,  Judge. 

Action  to  recover  a  balance  alleged  to  be 
doe  from  the  defendant  to  the  plaintiff  upon 
tbe  sate  of  a  quantity  of  jelly.  There  was  a 
trial  before  the  court,  without  a  Jury,  and  a 
Judgment  was  entered  for  the  defendant  toe 
costs.   Plaintiff  appeals.  Affirmed. 

Yeoman  &  Kenyon,  for  appellant.  Botsford, 
HeaJey  &  Healey,  for  appellee. 

ROTHROCK,  C.  J.  The  plaintiff  la  a  cor- 
poration «igaged  In  manufacturing  and  seU- 
Ing  merchandise  at  St  Joseph,  JIo.  The  de- 
fendant is  engaged  as  a  wholesale  dealer  at 
Ft.  Dodge,  In  this  state.  Oa  the  22d  day  of 
March,  1893,  W.  W  Brown,  one  of  the  plaln- 
tlfTs  traveling  salesmen,  went  to  the  defend- 
ant's place  of  business  to  solicit  an  order  for 
Koods,  and  a  contract  was  made  as  shown  by 
the  following  (miers: 

"Messrs.:    Ship  to  Fort  Dodge  Grocery  Co., 
Ft.  Dodge,  lo. 
"How  to  ship:    Freight  allowed. 
"When;    June  first. 

'^erms:    Regular,  unless  sooner  ordered. 
•This  order  Is  not  subject  to  cancellation. 
"Prices  guarantied  against  market  price  to 
date  of  shipment 


1,000  17-tb.  kits  jelly,  assorted, 
200  20-lh.  kits  jelly. 


63c. 
!  68c 


"8c  per  kit  reduction  from  present  price  on 
the  17-lb.  kits,  and  7c  per  kit  oa  the  2(Vlb.  kits, 
to  be  made  good  in  jelly.  Bill  to  call  for 
above  prices,  63c  and  68c. 

"Fort  Dodge  Grocery  Co." 

••3-22-1883. 

"Coulter  Uanufkcturii^  Co.,  St  Joseph,  Ma 

1,000  17-lb.  kits  jelly,  @  63c 
2U0  20-lb.  kits  jelly,  U  68c 

"Frt.  allowed  to  Ft  Dodge.  Time,  60.  2 
per  ct.  ten  days. 

"Ship  June  1st,  unless  sooner  ordered,  and 
price  guarantied  to  date  of  shipment 

"W.  W.  Brown." 

It  will  be  observed  that  the  goods  were  to 
be  shipped  June  1,  1698.  On  the  8tb  day  of 
May,  the  plaintiff  tetegiaphed  the  defoidant 
that  tiie  goods  must  be  shipped  that  day,  and 
It  would  date  bill  June  Ist,  or  cancel  the  or- 
der.  No  answer  was  made  to  this  dispatch, 
and  another  was  srat  on  the  same  day  advis- 
ing defttidant  that  the  goods  were  being  ship- 
ped. The  defendant  wired  the  plaintiff  to 
ship  the  goods  as  per  condttttms  of  telegram 
and  order.  The  goods  were  received,  and  the 
defendant  paid  the  plaintiff  the  market  price 
as  It  was  on  the  Ist  day  of  June,  the  time 
when  the  Jelly  was  to  be  d<dlyered,  and  the 
time  to  which  the  bill  was  to  be  dated,  as 
shown  by  the  first  telegram  sent,  on  the  8th 
day  of  May.  The  market  price  of  the  Jelly 
was  the  same  on  the  8th  day  of  May  that  It 
was  at  the  time  the  order  was  given.  But 
on  the  1st  day  of  June  the  price  was  much 
less.  The  defendant  paid  the  full  value  of  the 
goods  as  of  June  1st  snd  this  action  Is  to  re- 
cover the  balance  claimed  to  be  due.  It  will 
be  seen  that  the  contract  names  the  price  of 
the  goods,  with  the  following  further  provi- 
sion: "Prices  guarantied  against  market 
price  to  date  of  shipment."  The  dispute 
arises  upon  the  proper  construction  of  this 
guaranty.  The  plaintiff  contends  that  it  Is 
to  be  understood  therefrom  that  the  prices  to 
be  paid  were  not  to  be  more  than  those  nam- 
ed In  the  contract.  On  the  other  hand.  It  is 
insisted  that  if  the  prices  were  less  on  the 
Ist  of  June,  the  defendant  was  to  have  the 
benefit  of  the  reduction;  or,  In  other  words, 
If  there  was  a  decline  in  the  market,  the  pur- 
chaser was  to  have  the  benefit  of  the  reduced 
market  value 

The  defendant  Introduced  witnesses  who 
were  familiar  with  orders  in  this  form,  and 
they  testified  that  the  true  meaning  of  the 
contract  according  to  mercantile  usage  is  that 
the  purchaser  shall  have  the  benefit  of  the  de- 
cline. Plaintiff  objected  to  the  evidence.  The 
court  did  not  rule  on  the  objections  made,  but 
held  the  same  In  abeyance,  as  it  is  expressed 
in  the  abstract.  It  does  not  appear  that  any 
ruling  was  at  any  time  made  on  the  question. 
If  we  should  treat  the  objections  as  overrul- 
ed, we  think  the  ruling  was^  Eight  This 
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clause  in  the  contract  was  not  BPlf-explana- 
tory.  Fajrol  erldence  tbat  the  tmne  nsed 
tkave  a  weU-known  meaning  in  commercial 
tnuosacUcma  is  admlaaible,  not  as  eontradict- 
iug  tbe  laognage  or  terma  oi  a  contnct,  bvt 
to  apply  to  them  the  Ixicldents  which  obtain 
by  usage  and  (nntom.  It  la  not  neceasary 
that  words  and  terms  in  a  contract  should  be 
tedmical,  scientific,  or  amblgruous  io  them- 
selTes  In  order  to  entitle  a  party  to  show  by 
parol  evidence  the  meaning  attached  to  them 
by  the  parties  to  the  contract  .  27  Am.  & 
Eng.  Enc.  Law,  Manufactorlng  Co.  t. 
Randall,  02  Iowa.  244,  17  N.  W.  SOT.  The 
Judgment  of  the  district  court  is  auataijoed  by 
the  evidence,  and  It  is  afflrmed. 


KNOX  T.  NICOLI. 
(Supreme  Court  of  Iowa.    April  11,  396.) 

JnrjOB  GODKT'-APPBi.L— RBHmiTtnb— JODSMBNT 
—  E.VTBT  FOBTEWITB. 

1.  In  an  action  in  a  jiwtice'i  court,  the  ^ary. 
at  0  o'clock  p.  m.,  retained  a  verdict  for  plaintiff 
for  $40,  whereupon  defendant  tendered  an  ap- 
peal bood.  wtocb  was  filed  and  approved  by  tlie 
justice.  Before  judgment  waa  entered,  plaintiff 
filed  ft  remittitur  of  all  dnnands  sued  on  in  ex- 
cess of  $24.50.  Held  that,  as  no  apiteal  would 
He  natil  judgment  after  the  filing  of  the  remitti- 
tur, the  amoont  <n  coatroversy  was  leM  than 
$25,  and  consequently  no  anieai  would  lie. 

2.  An  appeal  bond  filed  before  a  judgment 
ifl  rendered  must  ne  regarded  as  filed  after  judg- 
ment. 

3.  Under  Code,  1  3662,  requiring  Judgment 
before  a  justice  to  be  entered  "fortbwitn."  a 
jodgment  upon  a  verdict  returned  at  9  o'clock  at 
night  may  properly  be  entered  the  next  morning. 

A[^>eal  from  district  court,  Keokuk  county; 
Ben  McCoy,  Judge. 

C  U.  Brown,  tot  appellant 

KINNB,  J.  1.  Thla  cawe.  InrolTlng  less 
than  $100^  comes  to  this  court  npoa  the  cer- 
tificate ot  the  district  court,  the  matwial 
facts  of  which  are  as  foUowa:  Plaintiff  cmn* 
menced  an  actkm,  claiming  $S5.  Defendant 
filed  a  geuenil  denial  and  a  counterclaim  in 
the  sum  of  $50.  The  connterclaim  was  strick- 
en out  on  motion  of  the  plaintiff.  The  jury, 
at  9  o'cloclc  p.  m.,  returned  a  verdict  for  the 
plaintiff  of  $40;  wbereuptm  the  defendant 
tendered  an  appeal  bond,  which  was  filed  and 
approved  by  the  justice.  The  judgment  on 
the  verdict  was  not  rradered  until  the  n^t 
morning,  when  It  was  entered  for  $40.  Prior, 
however,  to  the  actual  entry  of  the  Judgment 
by  the  justice,  a  remittitur  was  filed  hy  the 
plaintiff  of  all  demands  sued  on  in  excess  of 
$24.50,  and  judgmait  was  aaked  for  said 
amount.  The  Justice  allowed  an  aiq>eaL  In 
the  district  conrt  plaintiff  moved  to  dismiss 
the  appeal,  because  the  amount  in  contro- 
versy was  less  than  $25,  which  motion  was 
sustained,  and  the  court  rendered  a  Judgment 
against  the  defendant  for  costs.  The  only 
question  upon  which  the  opinion  of  this  conrt 
la  Bonght  Is  as  to  whether,  under  such  facta. 


the  motlen  to  dismiss  tlie  ^ipeal  was  prop- 
erty sustained. 

2.  No  appeal  Ilea  from  the  verdict  of  a  Jnrr. 
Tben  must  be  a  Judgment  entered  by  the 
Justice  before  an  aKteal  can  be  taken.  Code, 
I  8575;  Kimble  v.  Riggln.  2  a.  Gnene.  245; 
Brown  v.  Scott,  Id.  454;  Guthrie  Hnm- 
phi-ey,  7  Iowa,  23.  And  see  Evans  t.  Phelpa, 
77  Iowa,  sae,  42  N.  W.  482.  At  the  time  the 
appeal  bond  was  tendered,  accepted,  and  filed 
by  the  Justice,  there  was  nothing  fran  which 
to  appeal,  as  no  Judgment  had  then  twen  en- 
ttfed.  The  remtttltnr  waa  in  fact  filed  be- 
fore the  Judgment  was  eaUaeeO,  and  from  that 
mcHuent  the  amount  In  controversy  ifaa  leas 
than  $25.  Cwscquently,  no  appeal  would  He, 
and  none  should  have  been  allowed  by  the 
justic&  Yorwald  v.  Marshall,  71  Iowa,  576. 
S2  N.  W.  610;  Bateman  v.  SIsBon.  70  Iowa. 
61S.  80  N.  W.  870;  MUner  t.  Gnus.  66  Iowa. 
252,  23  N.  W.  6U;  Sefantta  v.  Railway  Co.,  73 
Iowa,  240,  39  N.  W.  280;  In  the  latter  case 
it  was  held  that  the  order  of  time  of  aUi« 
the  appeal  bond  and  rendttttDr  was  not  ma- 
terial, and  that  an  appeal  bond  filed  bef>(H« 
a  judgment  was  rendered  should  be  regarded 
as  filed  after  Judgmmt.  We  then  bare  a 
case  In  which  the  remtttltnr  waa  filed  before 
judgment,  and  the  bond  to  be  treated  as  filed 
after  Judgment.  Undw  the  foregoing  cases. 
It  is  clear  that  at  the  time  when  the  bond 
should  be  treated  as  filed,  and  at  the  time  the 
judgment  was  in  fact  entered,  the  amount  in 
controversy  was  less  than  $25;  hence  no  ^ 
peal  ahonld  have  been  allowed,  and  the  mo- 
tion to  dismiss  waa  pn^erly  sustained. 

It  is  nmtended  that  the  Judgment  should 
have  l>een  entered  at  the  time  the  verdict  was 
returned.  It  is  to  be  remembered  that  the 
verdict  waa  returned  at  9  o'clock  at  nl^bt. 
The  provision  of  the  statute  that  the  Judg- 
ment shall  be  entered  "forthwith"  must  be 
reasonably  construed.  A  Judgment  upon  a 
verdict  returned  at  9'clock  at  night  may  prop- 
eriy  be  entered  the  next  morning.  Code,  { 
3552;  Burchett  v.  Casady.  IS  Iowa.  342;  Da- 
vis V.  Simma,  14  Iowa,  154. 

The  district  court  pn^rly  dismissed  the 
appeal.  Affirmed. 


CHAWFOBD  V.  BBBRYHILI.. 

(Supreme  Court  of  Iowa.    April  10,  1896.) 

Record  on  Appbai^Abstracts. 

Appellee's  amended  abstract  stating  tliat 
appellant  8  alwtract  does  not  contain  an  abstract 
of  all  the  evidence,  and  that  no  certificate  of  the 
evidence  wan  made  out,  will  be  taken  as  tme 
where  it  is  not  denied,  and  appellant's  abstract 
is  silent  as  to  the  certification  of  the  evidence. 

Appeal  from  district  court,  Boone  county; 
B.  P.  Birdaall,  Judge. 

Action  to  quiet  titie.  Decree  for  the  de- 
fendant, from  which  the  plaintiff  aroonled. 
Affirmed. 

M.  K.  Ramsey  and  John  A.  Hull,  for  app^ 
lant    Crooks  &  Snell,  for  appellee.  . 
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GRANGER,  J.  Appellee  flies  an  amenaed 
alwtnet  In  wldch  he  states  that  appellaat's 
abstract  does  not  oontalu  an  atwtract  of  all 
the  erldenoe  introdnced  and  off^wd  on  the 
trial,  and  denies  that  the  evidence  has  in 
any  manner  been  certified  by  the  trial  Jud^e, 
and  states  that  no  snch  certificate  has  been 
made;  and  appellee  statee  in  armament  that 
the  abstract  does  not  show  that  the  evi- 
dence contained  therein  la  an  abstract  of  til 
the  evidence  offered  on  the  trial.  Appellee's 
abstract  is  not  denied,  and  hence  is  to  be 
taken  OM  tme.  Appellant's  abstract  Is  silent 
as  to  the  certification  of  the  evidence,  and, 
althonirh  we  might  otherwise  treat  the  state- 
ment in  his  abstract  as  a  prima  fade  show- 
ing that  It  was  BO  certified  when  appdlee's 
amendment  was  filed.  It  was,  nnless  denied, 
to  be  takeD  as  tnic.  Knight  v.  Railway  Co., 
81  Iowa,  SIO,  46  N.  W.  1112,  and  many  other 
cases.  If  app^ee's  abstract  was  denied, 
the  issne  of  tact  could  be  settled  by  a  r^er- 
ence  to  the  transcript.  Appellee  also  pre- 
sents the  matter  in  argument,  and  the  cor- 
rectness of  the  positioa  Is  not  questiooed. 
As  no  evidence  has  been  preserved,  there  Is 
nothing  for  us  to  confer,  and  the  Jnd^ 
ment  will  stand  affirmed. 


JURGENSEN  v.  OARLSEN  et  ax. 
fSupmne  Ooort  of  Iowa.    April  10.  1806.) 

ZTUOTt  ABI.C  IXSTKL'MEXTS  —  InTKHEST —  ReFOBMA- 
TIOX— MaTUHITV. 

1.  On  a  note  dated  Jane  19,  1893,  vrherein 
Ihe  m&ker  promised  to  pay  "the  priiM:i|ial  stim  of 
94.000,  with  interest  thereon  from  date  nntU 
paid,  at  the  rate  of  7  per  cent,  per  annum,  pay- 
able annually,  in  each  ye&r,  nntil  said  principal 
■um  is  fully  paid;  said  payments  to  be  made  as 
follows:  $1,000  OD  or  Uftm  Sept.  15th.  1884. 
and  $1,000  on  or  before  Sept.  15to  in  each  year, 
until  fully  paid,"— the  interest  matured  on  June 
19th  in  each  year  after  the  date  of  the  note. 

2.  A  party  irbo  seeks  to  reform  an  instni* 
ment  on  the  ground  of  mistalce  must  establian 
the  issue  liy  clear  and  satisfactory  evidence, 
which  shall  be  free  from  reasonable  doubt' 

8.  Wlm«  the  whole  amount  of  the  prindpal 
and  Interest  becomes  due  by  the  express  temu 
of  the  note  and  morteage  on  default  in  ptymeat 
of  interest,  neither  demand  nor  notice  of  elec- 
tion is  necessary  as  a  condition  precedent  to  a 
ricfat  of  action. 

Appeal  from  district  court,  Clinton  county; 
W.  F.  Brannan,  Judge. 

Suit  In  equity  to  foreclose  a  mortgage  given 
by  defendants  to  plaintiff.  The  defendants 
pleaded  a  mistake  In  the  note  and  mortgnge, 
asked  that  the  same  be  corrected  to  conform 
to  the  understandlug  of  the  parties,  and  that 
the  suit  be  abated.  Decree  for  plaintiff, 
and  defendants  appeal.  Affirmed. 

McCoy  Bros,  and  Wm.  Krelm,  for  appel* 
lants.    Walliker  Bros.,  for  appellee. 

I>£EMER,  J.  The  suit  is  predicated  upon 
a  note  for  the  sum  of  f4,000.  made  and  exe- 
eoted  by  the  defendant  Julius  Carisen  on  the 
19th  day  of  June,  1883,  and  a  mortgage  upon 


certain  real  estate,  made  and  executed  <m  the 
same  day.  by  Julhia  Caiisen  and  Oude  Oarl- 
aen,  his  wife,  to  seeore  tte  payment  of  said 
note.  It  Is  ptovlrted  In  tiw  note  that  a  fail- 
nre  to  pay  any  of  the  latarMt  thereon  within 
three  di^  after  due  shall,  at  the  option  of 
the  holder,  cause  the  whole  «(  the  note  to 
become  doe  and  cfdleetlbie  at  once.  The 
mortgage  cmtaJua  a  similar,  althoogh  some- 
what stronger,  provision,  in  that  It  provides 
that  a  taUnre  to  pay  either  prlneipat  or  in- 
terest within  three  days  after  tt  becomes  due 
shall  cause  the  whole  sum  secured  by  the 
mortgage  to  beerane  due  aad  collectible  at 
once,  and  further  provides  that  the  mort- 
gage may  thereupon  ba  foreclosed  for  the 
whole  of  aald  mon^.  Interest,  and  costs. 
The  note,  as  we  have  said.  Is  dated  June  18, 
1893,  and  draws  intexest^  payable  annoally, 
at  the  ra^  of  7  per  cent  from  date  until 
paid;  the  prtnelpal  sun  made  payaMe  la  ak- 
staUmente  of  f 1.000  each,  on  the  15th  day  of 
September  of  each  year  following  and  Indwk 
Ing  the  year  18M.  The  mortgage  also  pro- 
vides that  the  mortgagors  shall  pay  interest 
annually  at  the  rate  of  7  per  cent  ftom  and 
after  its  date,  upon  the  prtDdpal  sum  secur- 
ed, nils  snlt  was  coramweed  on  the  20th 
day  of  June,  18&4.  and  tt  is  alleged  in  the  pe- 
tition that  deDendante  nefifected  to  pay  the 
interest  ««i*wHiiy  June  19,  ISM,  tor  more 
Chan  three  days  after  the  same  became  due. 
Th^  defendants.  In  answer,  dalm  that  a  mis- 
take waa  made  by  the  scrivener  in  drawing 
up  the  notes  and  mortgage;  that  It  was  the 
onderBtsAdlng  and  agreement  between  the 
parties  that  the  Interest  should  be  paid  at 
the  same  time  tliat  the  Inatallmente  of  prin- 
cipal umtared,  to  wit,  on  the  15th  of  8epteni> 
bar  In  eac^  year;  and  they  a^  that  the  note 
and  mortgage  be  reformed  to  express  the 
tme  agreement  of  the  parties,  and  that  tiie 
suit  be  abated.  They  farther  pleaded  an 
arraogement  betwem  the  parties,  by  the 
terms  of  wtalidi  the  plalntUC  agreed  that  be 
wonld  reetdve,  and  detoidaBte  agreed  to  pay. 
the  whole  of  the  amount  at  principal  and  in- 
terest within  a  few  days  after  the  matntl^ 
of  the  Interest;  and  th«y  say  that;  rslyl^ 
thereou,  they  proceeded  to  arrange  for  and 
procure  the  sum  needed  to  meet  their  obllga- 
Uon,  bnt  that  pisintlff,  In  vltribUlen  of  his 
Hgreement,  commenced  this  salt;  and  they 
ctahn  that  plaintiff  Is  now  mtoppeA  from 
prosecuting  the  action.  The  plalntlfl  denies 
the  alleged  nUatake  In  the  Instniments,  and 
denies  the  agreement  to  accept  the  whole  of 
the  principal  and  Interest  as  i^eaded  by  d^ 
fendante  to  their  answer.  The  lower  coort 
foond  for  plaintiff,  and  rradered  a  decree 
foredoslng  the  mortgage.  Defendantt  ap- 
peaL 

It  isai^ued  <Hi  behalf  of  the  v>peUante  that 
the  interest  did  not  mature  by  tiie  tinns  of 
the  note  nutll  the  Uth  of  September,  18M. 
To  determine  this  question,  resort  must  be 
had  to  the  note  iteelf,  which,  hi  so  tar  as  ma- 
techil.  Is  as  foUowa:  •'H,oan,QO.  GUnton, 
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Iowa,  June  19th,  1803.  On  or  before  four 
rears  alter  September  15tb.  1883,  for  Tahie 
received,  I,  as  prlnc^tal,  promise  to  pay  to 
BenedbE  Jurgensen  or  order  tbe  principal 
Bttm  of  four  thousand  doUara,  with  Interest 
thereon  from  date  until  paid,  at  the  rate  of 
7  per  cent  per  annum,  payable  annually,  In 
each  year,  until  said  principal  sum  Is  ftUly 
paid;  said  payments  to  be  made  as  follows: 
$1,000  on  or  before  Sept.  IStb,  18M,  and 
11,000  (HI  or  before  SepL  ISth,  In  each  year, 
until  fully  paid."  It  la  manifest,  we  think, 
that  the  Interest  was  payable  annually,  and 
that  It  matured  on  the  10th  day  of  June  m 
each  year  after  the  date  of  tbe  note.  The 
payments  which  were  to  be  made  on  Septem- 
ber ISth  of  each  year  from  and  after  ISM  are 
specified  and  limited,  and  are  manifestly 
payments  of  a  port  of  the  principal  sum. 

2.  The  eridence  Is  In  conflict  on  the  issue 
of  mistake.  It'  Is  well  understood  thai  In 
such  cases  the  burden  Is  upon  him  who 
dalms  mistake  to  establish  the  same  by  dear 
and  satisfactory  evidence,  which  shall  be 
tree  ftom  reasonabte  doubt  Now,  while  the 
scrivener  who  drew  the  instruments  state* 
that  It  was  the  acreement  and  understanding 
of  the  parties  that  the  Interest  should  mar 
ture  and  be  paid  wltb  the  InstaUm^ts  of 
principal,  and  that  he  Intended  to  make  the 
note  so  read,  and  the  defendant  Julius  Cari- 
sen  also  testified  that  this  was  tbe  under- 
standing; yet  the  defendant  says  that  he 
heard  the  instrument  read  before  he  slgne.l 
It  and  was  satisfied  with  it  as  read.  He 
also  says  on  cross-examination  that  there 
was  no  such  understanding  as  he  now  <da!nis 
before  be  signed  the  papers.  Plaintiff  cte- 
nles  that  there  was  any  mistake,  and  says 
that,  when  the  papers  were  read  to  Oartsen, 
he  expressed  himself  satisfied  therewith.  It 
also  appears  that  defendant  made  no  claim 
of  mistake  until  about  the  time  the  answer 
was  filed,  Irat  told  a  disinterested  party  that 
bis  defense  to  the  suit  would  be  that  plalutUt 
had  failed  to  notify  him  that  the  interest 
was  due.  There  is  not  such  clear  and  satis- 
flactoty  evidence  in  the  case  as  to  justuy  a 
reformation  of  the  Instruments. 

8.  Nothing  is  shown  In  evidence  which 
would  constitute  an  estoppel.  It  Is  true  that 
plaintiff  agreed  to  accept  from  the  defendant 
tl.000  of  the  principal  and  the  matured  Inters 
est  ff  paid  in  a  certain  time.  But  defendant 
did  not  have  tbe  money  ready  at  the  time 
agreed  upon.  Defendant  did  not  In  any  man- 
ner alter  his  position  or  do  anything  on  rhe 
straigth  of  the  agreement  which  would  fur- 
nish the  basis  for  an  estoppd.  The  whole 
amount  of  tbe  principal  and  Interest  was  due 
by  the  express  terms  of  the  note  and  mort- 
gage at  the  time  this  suit  was  commenced, 
and  neither  demand  nor  notice  of  election 
was  necessary  as  a  condition  precedent  to  a 
right  of  action.  Swearingen  v.  Labner  (Iowa) 
61  N.  W.  431. 

We  reach  the  conclusion  that  the  decree  ot 
the  district  court  is  right  end  It  is  affirmed. 


FABMSR8'  CO-OPBBATmB  BOO.  OF 

GBNEVA  T.  GERMAN  INS.  CO. 

(St4)reme  Court  of  Iowa.    April  10,  189(J.) 

IX80ttA.aOa— VlBDAL   COSTRACT— EVIDSXOI — SUF- 

riCIBNCT, 

1.  In  an  action  at  law  on  a  verbal  cootract 
of  insurance  the  issue  whether  the  contract  was 
In  fact  made  is  to  be  detennined  by  a  prqwnder- 
ance  of  the  evidence. 

2.  Where  the  evidence  is  conflicting,  the  ver- 
dict will  not  be  diaturbed. 

Appeal  from  district  court  Franklin  conn- 
ty;  B.  P.  Birdsall,  Judge. 

This  is  an  action  at  law  upon  an  alleged  ver- 
bal contract  of  insurance  against  the  loss  by 
Are  of  a  grain  elevator  and  grain  stMred  there- 
in, and  machinery  connected  therewith.  There 
was  a  trial  by  Jury,  which  resulted  In  a  ver- 
dict for  the  plaintiff.  The  defendant  appeals 
from  a  Judgment  on  tbe  verdict 

Benyhlll  &  Hemry,  for  appellant  Taylor 
&  Evans,  for  appellee. 

BOTHBOCK,  a  J.  1.  The  main  question 
In  tbe  case  Is  whether  the  evidence  was  suffi- 
cient to  authorise  the  Jury  In  finding  that  a 
verbal  contract  ct  insurance  was  made  and 
concluded  between  the  parties.  The  defend- 
ant reauested  the  court  to  charge  tbe  Jury  as 
f<^ows:  "In  an  action  upon  a  parol  contract 
to  issue  a  policy  of  Insurance,  no  policy  bting 
in  fact  issued,  there  must  be  conclusive  proof 
that  all  the  feudal  elemente  of  such  a  con- 
tract have  been  agreed  upon.  If  the  matter 
is  left  In  doubt,  upon  the  whole  erldrace, 
whether  a  binding  contract  was  entered  Into, 
yonr  verdict  most  be  for  the  defwdant 
There  Is  a  dispute  under  the  evidence  aa  to 
whether  thei-e  was  any  agreement  to  Issue  a 
policy,  and  as  to  the  three  following  ^unents, 
which  must  be  agreed  uptm  to  make  a  bind- 
ing contract,  viz.  the  time  of  payment  of  tbe 
wemlum,  the  amount  of  tbe  Insurance,  and 
tne  dlstrllmtton  or  apportionment  of  the  to- 
tal amoimt  in  each  policy;  and,  unless  you 
find  from  the  evidence  that  there  Is  conclu- 
sive proof  that  the  agent  of  plaintiff  and  the 
agent  of  the  defendant  agreed  upon  the  mat- 
ters above  mentioned,  then  the  philntiff  can- 
not recover,  and  your  verdict  mmit  be  for  the 
defendant"  The  court  refused  to  give  tbe 
instruction  ss  requested,  and  the  Jury  were 
charged,  in  substance,  that  the  contract  like 
any  other  oral  undertaking,  might  be  estab- 
lished by  a  preponderance  of  thp  evidence.  It 
Is  urged  thst  this  Is  not  the  rule  as  applied  to 
an  oral  contract  of  Insurpnce.  The  question 
Is  not  an  open  one  In  this  state.  The  rule  is 
so  well  esteblished  that  all  questions  of  &ct 
in  a  law  action  are  to  be  detennined  by  a 
preponderance  of  the  evidence,  that  It  ought 
not  to  be  a  subject  of  debate.  In  McAnnulty 
V.  SelCk,  59  Iowa,  D86.  IS  N.  W.  743,  It  Is 
said:  "It  Is,  howeva.  the  establlsbed  law  of 
this  state  that  questions  of  fact  submitted  to 
a  Jury  in  civil  cases  are  to  be  determined  by 
a  preponderance  of  the  evl^ipce." 
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2.  It  la  said  tliat  no  completed  contract  was 
made,  or,  In  other  wtwds,  tii^t  tLere  was  no 
meeting  of  tbe  minds  of  the  contracting  par- 
ties upon  the  sUpnlatlons  essential  to  consti- 
tute a  valid  contract  It  appears  that  one  Os- 
borne was  the  agent  of  the  defendant.  He 
woa  mot  only  a  st^cltlng  agent,  but  be  was 
what  18  known  as  a  recording  agmt.  He  bad 
autboilty  to  solicit  Insurance  and  to  fill  up 
and  Issue  polides.  He  went  to  tbe  place 
where  the  eleTator  was  situated,  and  proposed 
to  Insure  tbe  property.  -He  bad  on  Interrlew 
with  tbe  general  manager  and  the  secretary 
of  the  idataitltC.  His  first  conversation  with 
these  officers  was  on  tbe  20th  day  of  October, 
1883.  It  was  thought  then  that  the  premium 
exacted  for  the  Insurance  would  probably 
be  3%  per  cent  Osborne  examined  the 
building  and  machinery,  and  made  a  diagram 
on  paper  with  a  pencil,  and  some  figures, 
which  Indicated  that  the  policy  was  to  be  for 
$1,800  on  bU  the  property.  The  figures  on 
the  paper  fixed  the  amounts  on  tbe  building, 
the  groin,  the  boilers  and  engine,  and  tbe  oth- 
er machinery  sqiarately,  so  that  tbe  aggregate 
was  to  be  In  that  amount  Osborne  returned 
to  the  etevator  on  the  24th  day  of  October,  and 
In  a  very  brief  Interview  said  that  4  per  cent 
was  wanted  for  the  Insurance,  and  the  bar- 
gain was  ctmcluded  at  that  amount  It  is  not 
claimed  by  plaintiff  that  a  valid  contract  was 
mode  at  the  first  Interview.  The  property 
was  destroyed  by  fire  on  the  27th  day  of  Octo- 
ber, three  days  after  tbe  plaintiff  claims  thot 
the  cohtract  was  made.  The  policy  bad  not 
been  Issued,  nor  tbe  premium  paid  when  tbe 
loss  occurred.  It  is  earnestly  contended  that 
the  ver^ct  Is  not  supported  by  tbe  evidence, 
because  tba  evidence  shows  that  tbe  defend- 
ant did  not  at  any  time  undertake  to  Insure 
the  property  for  the  sum  of  $1,900  as  claimed 
by  tbe  plaintiff.  The  thought  of  couneel  Is 
that  as  tbe  figures  made  on  tbe  paper  with 
tbe  diagram  and  tbe  policy  register  show  that 
the  risk  was  taken  for  $1,860,  there  was  no 
meeting  of  the  minds  upon  the  proposition  to 
insure  tbe  property  for  $1,000.  This  conten- 
tion of  appellant  would  undoubtedly  be  cor- 
rect If  there  waa  no  other  evidence  than  the 
testimony  of  Osborne,  and  tbe  diagram  and 
figures  thereon,  and  tbe  policy  register.  But 
the  general  manager  and  the  secretary  ttt  the 
company  testified  positively  that  the  aggre- 
gate amonnt  agreed  upon  was  $1,000.  It 
was  a  question  for  the  Jury  to  determine  this 
conflict  In  the  evidence,  and  this  court  Is  not 
authorised  to  hold  that  the  verdict  has  not 
sufficient  support,  or  that  it  Is  so  manifestly 
without  sup[>ort  as  to  show  passion  or  preju- 
dice. The  judgment  of  the  district  court  Is 
affirmed. 


KTJNZ  V.  YOUNG. 
(Supreme  Court  of  Iowa.    AprQ  10,  1896.) 

ApPBAL — RbCOKD— AbSTR*  0T8. 

1.  Where  appellee  files  an  additional  ab- 
stract in  which  he  denies  that  appellant's  ab- 


stract is  0.0  abstract  of  all  the  evklence,  and 
states  that  both  abstracts  do  uot  contain  all  tbe 
evidence,  which  statement  is  not  denied  by  ap- 
pellant the  supreme  court  cannot  review  any 
questum  arising  on  the  facts. 

2.  A  deuial  uf  an  abstract  In  an  argument 
will  not  be  considered  on  aH>eaL 

Appeal  from  district  court,  Webster  county; 
N.  B.  Hyatt,  Judge. 

Action  to  quiet  title.  Decree  for  plaintiff. 
Defendant  appeals.  Affirmed. 

C.  C.  Cole,  for  appellant  R.  M.  Wright, 
for  appellee. 

KINNE,  J.    1.  PlainOff  claims  title  to  the 
land  in  controversy  in  Webster  county,  Iowa, 
under  tbe  swamp  land  grant  passed  by  con- 
gress on  September  28,  18S0,  and  by  act  of 
the  general  assembly  passed  in  18^,  and  the 
subsequent  selection  of  the  land  as  swamp 
land  by  the  agents  of  Webster  county,  the 
{  sale  of  tbe  same  to  John  F.  Duncombe,  and 
r  deed  to  him  by  the  county;  also,  under  a 
tax  deed  of  said  land,  by  the  treasurer  of 
said  county  to  one  A.  Jacobs,  of  date  Bfay  28, 
1870;  also,  under  a  tax  deed,  by  the  treas- 
urer of  said  county,  dated  AprU  24,  1888,  to 
F.  T.  Walker;  also,  a  deed  from  said  Walk- 
er and  wife  to  W.  G.  Watters,  and  a  deed 
from  Duncombe  and  wife  to  said  Watters; 
also,  a  deed  from  Watters  and  wife  to  tbe 
plaintiff.    Defendant  clalme  title  under  tbe 
railroad  land  grant  of  May  15,  1856.  and  a 
grant  from  the  state  of  Iowa  to  the  Du- 
buque &  Pacific  Railroad  Company,  and  by 
subsequent  transfer  to  the  Dubuque  &  Sioux 
i  Cily  Railrcnd  Company,  and  by  certification 
[  of  tbe  land  by  the  department  of  the  Interior 
I  to  the  last-named  company,  and  by  qult- 
I  claim  deeds  from  the  railroad -company  to 
I  William  Ragon,  and  from  said  Ragan  to  the 
def Aidant 

2.  In  this  case  tbe  appellant  filed  an  ab- 
stract which  recites  that  It  contains  "all  tbe 
evidence  Introduced  or  offered  on  tbe  trial 
of  the  cause."  Appellee  files  an  additional 
abstract  containing  many  corrections  of  and 
additions  to  appellant's  abstract  and  at  the 
close  thereof  states:  "And  appellee  demes 
that  appellant's  abstract,  and  tbla  additional 
abstract  when  taken  together,  are  or  con* 
stltute  all  tbe  evidence  offered  or  received 
in  tbe  trial  of  said  cause."  To  the  denial 
appellant  files  no  further  abstract  either  In 
denial  of  tbe  additional  abstract  or  by  way 
j  of  reafiirmance  of  the  correctness  of  his  own 
;  abstract  Appellant  however,  files  a  tran- 
script This  is  an  equity  cause,  triable  de 
novo  in  tills  court;  and  it  is  essential  that 
it  appear  that  we  have  all  of  tbe  evidence 
before  us.  It  has  often  been  held  that  when 
the  appellee,  in  an  additional  abstract,  de- 
nies that  appellant's  abstract  is  an  abstract 
of  all  of  the  evidence  in  the  case,  such  state- 
ment by  appellee  will  be  deemed  true.  In  the 
absence  of  a  denial  by  tbe  appellant  Kear- 
ney V.  Ferguson,  50  Iowa,  72;  I^ove  v.  Don- 
aldson, 63  Iowa,  631,  19  N.  W.  804;  Acton 
V.  Coffman.  74  Iowa.  17,  36  N.  W.  n4;  Shat- 
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tntdc  T.  Insiiraiice  Go.,  78  Iowa,  ST7,  43  N. 
W.  228;  Oaraon  &  Rand  Lnnibor  Co.  t. 
Knapp,  Stout  &  Go.  Gompaxiy,  SO  Iowa,  619, 
45  N.  W.  544;  Buifchart  T.  Ball.  SO  Iowa, 
629, 10  N.  W.  260,  and  18  N.  W.  6G0;  Marsh 
T.  Smitli,  73  Iowa.  295,  34  N.  W.  966;  Foley 
T.  Hefferon,  70  Ivwa,  672,  81  N.  W.  677; 
CbaplD  T.  Garretaon,  85  I«wa,  377.  52  N.  W. 
IM;  f^lrbalra  t.  Halalet,  90  Iowa,  145,  57 
N.  W.  702;  UopkinB  T.  Railway  Co.  (Iowa) 
64  N.  W.  60S;  Donsan  T.  Railway  Ga,  Id. 
7C2;  Farwell  t.  Zenor  (Iowa)  65  N.  W.  317; 
Clereland  t.  Atkinson  (Iowa)  63  N.  W.  465; 
Turner  v.  Steam  Co.  (Iowa)  61  N.  W.  415.  In 
this  condition  of  the  record,  we  cannot  oon- 
sldcr  the  case  on  its  merita.  (Soode  t. 
Steams,  82  Iowa.  710,  47  N.  W.  893.  In  such 
a  case  we  do  not  so  to  the  traiucrii>t,  but 
accept  the  statement  of  appellee's  atwtract 
as  correct.  Km^e  t.  Railway  Co,,  81  Iowa, 
504,  47  N.  W.  74,  and  cases  cited. 

Some  langnaee  is  used  by  appelant,  In  ar- 
gument, which  mlgbti  perhaps,  be  claimed 
as  a  denial  of  amtellee's  abstract.  But  a 
denial  of  an  abstract  In  an  argument  is  not 
Buffl(dent  Agency  Go.  t.  Bush,  84  Iowa,  272, 
50  N.  W.  1063,  and  canes  cited.  This  dlspo- 
altion  of  the  cose  renders  it  unneueasaxy  to 
pass  upon  the  motions  presented.  Tbe  de- 
cree belpw  is  aCQrmed. 


PARSONS  et  aL  V.  BROWN  et  eL 
(BD[ireme  Oonit  of  lowft.    Aiiril  11,  1896.) 

Hbcbahic's  Liek— AncHtTecT— Lien  tou  Fj,a.ss. 

An  architect  who  prt-parcd  plans  and 
specifications  for  ImpToremeats  on  &  bnilding, 
wliid)  are  nlbde  in  aceorduiee  wKh  plnns,  u 
ratitk<d  to  a  met^ntc's  li»  en  the  property. 

Appeal  from  district  conrt,  Marstiall  coun- 
ty; B.  P.  Birdsall,  Judge. 

Action  in  eqtilty  to  recorer  an  aniotmt  al- 
leged to  be  due  the  plaintiffs  for  services 
rendered  as  architects,  and  to  establish  a 
mei-hanlc's  lira  tiierefor.  Thwe  was  a  hear- 
litK  cm  the  merits,  wbich  resulted  hi  the  dls- 
misstng  of  the  petition.  The  plaintiffs  ap- 
peal. Reversed. 

Read  &  Read,  for  aK>ellanta.  H.  E.  J. 
Boaidman  and  T.  Brown,  for  appellees. 

ROBINSOX,  J.  The  plaintlflts  ace  archi- 
tects, and  at  the  time  «f  the  transactions 
in  question  were  engaged  in  tjualaeas  In 
Des  Moines.  The  defendants  were  the  own- 
ers (tf  the  Tremont  House  in  Marshalllown, 
and  employed  the  plaintiffs  to  prepare  plans 
and  spefdflcatlons  for  changes  therein,  and 
Imprevmoits,  which  were  projected  by  the 
d^eudants.  The  agreement  between  the 
parties  for  services  to  be  rendered  was 
verbal.  The  plaintiffs  contend  that  It  pro- 
vided that  they  were  to  reucive  5  per  cent. 
«f  the  cost  of  the  changes  and  ImprovMnents 
for  full  SMvices,  which  included  the  farnlah- 
lug  of  plans,  sjiecifli'stions,  and  detail  draw- 


ings, and  the  superintending  of  ttae  work. 
S>4  per  cent  f«r  plane  and  veetflcfttkMU 
only,  and  1  pnr  cent  for  steteUns  pencil.' 
— th«  6  per  «eBt  to  1>e  cenpnled  vpm  the 
coirt  of  the  new  worfc,  and  tiM  cost  or  value 
of  the  port  km  of  the  old  building  connected 
therewiOi,  required  to  be  delineated  In  mat- 
ing the  plans  and  speclfieatioiis.  The  i^aln- 
tlfta  aUege:  That  tiie  cost  ot  the  new  wmfe 
was  915,009.  Tbat  the  ee«t  or  value  of  the 
'OiA  woA  d^neated  was  fS^fOO.  Hiat  they 
prepared  pians  and  ivedflcaJtlons  for  steel 
beams  net  used,  the  coat  et  wUcAi  would 
bare  been  ¥1,300;  tot  eotala  water  closets, 
not  built,  wbidh  would  bare  cost  fSOO;  and 
tor  a  stAam  plukt  the  estimated  cost  of 
which  was  92.000.  They  dso  allege  that 
ttiey  made  a  sketch  In  pencil  for  an  addition 
to  the  bunding  which  was  estiniated  to  cost 
fS^OO.  Tbey  ask  as  compensation  5  per 
cent  of  the  cost  of  the  new  woffcand  of  the 
<Ai  woi%  d^ineated,  3^  per  cent,  of  the 
estlauted  cost  of  the  beams,  water  closets, 
and  Meam  plant,  and  1  per  cent,  of  the 
esUniated  cost  of  the  addMon,  or  a  total  of 
V1,S55,  and  admowledge  payment  on  that 
•econnt  of  $3M.  They  ash,  also,  that  n  me- 
chanic's lien  be  eatatHshed  on  the  property 
for  1^  batauMe  doe.  Tbe  defendants  admit 
the  «nplayment  of  the  plalntllb,  bat  aver 
tlut  the  agreeatNit  required  them  to  Anw 
plana,  apeciflcatiims,  and  details  tor  nil  wozIe 
required,  wUch  should  be  of  «aeh  quality 
and  style  that  the  entire  changes  and  Im- 
provements, including  labor  and  material. 
iMilenB,  plumbing,  and  steam  fittings,  should 
not  eost  mere  than  97,500;  and  for  the  plans. 
speeUcatiens,  and  detafls  tti  be  so  furnished 
they  were  to  rectfve  per  cent  of  the  cost 
of  tbe  cha^^  and  Improvements.  Tbe  de- 
fendanta  allege  ttat  the  work  done  by  the 
plaintilTs  was,  In  pardculars  whiefa  are 
enumerated,  defective  and  nnsklUfnl;  that 
prevlsifHi  was  made  by  them  for  certain 
parts  of  the  work  to  be  la  an  extravagant 
and  unnecesaarlly  expensive  style;  that  a 
front  arch,  for  wblcb  provision  was  made, 
was  unnecessary,  nnrightly,  and  entafled  an 
naneeeeaaty  expense  of  91.600;  and  tbat 
the  •deftodante  were  cwnp^Hed  to  abandon 
some  of  the  plans  because  they  were  not 
pn^rly  made.  The  defendants  deny  that 
the  iHalntiffs  were  noideyed  to  superintend 
the  work,  and  deny  that  they  are  entitled 
to  any  compensatioa  for  sapetlntending  It. 

1.  The  contrad;  of  onployment  was  made 
in  Des  Melnea,  by  G.  H.  Parsons  fbr  the 
plaintiffs,  and  George  Gllck  for  the  defend- 
ants, and  waa  somewhat  Indefinite.  Glide 
asked  what  the  chuges  of  the  plaintiffs 
were  for  services  aa  architects,  and  waa 
told  they  were  2V&  per  cmt  for  preparing 
plans  and  q>eclflcations,  and  5  per  cent, 
for  full  services  In  case  they  superintended. 
Glick  then  told  Parsons  to  go  to  UarabaU- 
town,  and  make  the  necessary  measure- 
ments, and  prepare  plans  and  apedflcatlona, 
and  that  waa  dtme;  Tbe  Dj^iatUU  wen  no* 
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engaged  to  saperistend  the  wwk,  althoogh 
ther  at  tbe  traUdtng  wTeral  ttmes 

wUle  tbe  work  was  being  done,  and  gave 
■ome  dlreetkms  la  regard  to  It.  Bat  It  senna 
to  bare  been  aeceeearr  fot  Otuo  to  Tisit  the 
bcdldlng  to  mabe  measnredneotB  and  obtain 
information  from  time  to  time.  In  order  to 
famish  the  necessacr  speciacatlons  and  de- 
tail drawlngB.  The  defendants  knew  of 
BMue  of  the  Tlslts.  bat  we  find  nothing  In  the 
record  which  chuged  them  with  knowledge 
that  the  Tlalts  were  made  A>r  the  parpoee  of 
BuperlntenUng  the  building.  Therefore  we 
do  not  think  that  any  allowance  for  anpnln- 
tendence  can  be  made.  The  claim  of  the 
defendants  that  tbe  cost  of  the  changes  and 
ImproTements  was  not  to  esceed  $7,500,  and 
that  the  commteslon  of  tbe  pfaOntiCrB  cannot 
be  computed  on  a  greater  sum.  Is  not  sos- 
talaed.  That  the  def«idaats  did  not  under- 
stand that  a  Umltatlen  of  that  kind  was 
In^esed  by  the  contract  Is  shown  by  tbe 
fact  that  th«y  paid  to  the  plalntifTB  Tolnn- 
tarily,  whlie  Uie  work  was  In  progress,  |2S0, 
cr  962.90  mMe  than  they  say  th«y  were  re- 
quired to  pay  for  all  the  serrfaM  to  be  ren- 
dered under  the  agreement  The  plaintiffs 
did  not  represent  that  the  Improrements 
could  be  made  for  $7,500,  and  the  defendants 
knew,  frMD  osafetences  tiiey  bad  with  oth- 
«  archttacts  before  mgagtag  the  plaintiffs, 
that  tbe  cost  would  probably  much  exceed 
that'  amount  Tbe  In^Tements  made,  for 
wblcfa  the  plaintiffs  prepaxed  the  plans  and 
speclllcatkms,  cost  about  $18,000.  They  are 
entmed  to  a  compensation  of  2^  per  cent 
of  that  amount,  and  in  additiou  the  eame  per 
ce»t  <tf  tbe  estimated  coat  of  the  steel 
beams  and  the  ladles'  wator  closets.  The 
fonner  were  properly  included  in  the  plan, 
but  were  finally  omitted.  Tbe  ei^wttslre 
style  and  flnish  of  tbe  latter,  which  caused 
their  rejection,  were  fuHy  ^''thorized  by  Mr. 
Brown  dvirfng  a  visit  he  made  to  Des  Moines 
after  tbe  employment  of  tbe  plaintiffs.  The 
estimated  coat  of  the  beama  and  closete  was 
$2,000.  We  do  not  find  that  the  plaintiffs 
are  entitled  to  recorer  on  accoant  of  the 
steam  plant,  the  plan  for  which  seems  to 
have  been  defective,  nor  on  account  of  the 
proposed  addition,  nor  for  the  cost  of  the 
old  portions  of  the  building,  wblch  were 
delineated  in  connection  wltb  the  Improve- 
ments- Nothing  was  said,  when  tlie  agree- 
ment was  maite.  In  regard  to  such  a  charge, 
and  it  was  not  mentioned  by  tbe  plaintiffs 
when  tliey  first  deoianded  of  the  defendants 
a  settlement  We  do  not  tbinlt  tbe  defend- 
ants are  entitled  to  any  allowance  for  al- 
leged defects  In  the  plana  which  were  used, 
tt  is  oar  conclusion  that  the  total  contpensa- 
tion  earned  by  the  plaintiffs  was  tbe  sum  of 
$375,  of  which  they  have  received  $250,  and 
that  they  are  entitled  to  recover  In  this  ac- 
tion $125,  with  interest  thereon  at  6  per  cent, 
per  aooum  from  November  17,  1888. 

2.  The  appellees  say,  in  argument,  that 
the  plaintiffs  are  not  entitled  to  a  mechanic's 
v.66K.w,naU— 56 


Iten  for  ttie  services  they  reodered.  Tbe 
case  of  Foster  v.  Tiemey  (Iowa)  98  N.  W. 
96,  does  not  austaln  the  claim  thus  made. 
The  labor  ander  consideration  In  that  case 
was  performed  for  an  Improvement  which 
was  not  made,  and  we  beld  that  a  11m 
therefor  on  the  building,  the  improvement  of 
which  had  been  contemplated,  could  not  be 
allowed.  Bat  we  need  not  discnss  the  mer- 
its of  the  question  tbos  raised,  for  the  rea- 
son that  It  was  not  broi^rht  to  the  attentloii 
of  the  district  court,  and  cannot  be  presented 
for  the  first  time  here.  Tbe  decree  will  pro- 
vide for  a  mcchanlc'B  llm  tor  the  amonnt 
due. 

8.  Some  objectlona  to  the  sufflclMicy  of  the 
record  to  authorise  a  trial  de  novo  Is  made, 
but  we  have  examined  the  record,  and  do 
not  find  the  obJecOona  to  be  well  toanded. 
Berersed. 


SWIGART  ct  at  V.  JACKSON  COUNTY. 
(St^ene  Ooart  of  lows.   April  U,  1886.) 
AFPaui— VuLtma  or  Bmcird  to  ttaow— FBAOnfll 

la  THS  SUPBIHB  CODVT. 

A  proceediDg  will  be  dieinissed  In  the  su- 
preme court  where  tbe  record  fails  to  show  the 
taldog  of  an  appeal. 

Appeal  from  district  comt,  lackaon  county. 

Miuray  A  Vair  and  William  Oraham,  tar 
plaiatUfs.   G.  L.  JMmaon,  for  defandaat. 

PBB  OUBIAM.  This  appsan  to  be  a  coa- 
txoveny  in  rtference  to  awarding  the  coun- 
ty printing  by  the  board  of  aopurvlaors.  The 
matter  was  aK^^ealed  from  the  board  to  tbe 
district  eourt  by  the  plalntlffa.  and  the  ap- 
peal was  dismissed.  It  Is  elaimed  that  plaln- 
UffB  appealed  to  tUa  court  bat  tbe  record 
does  not  sbow  that  an  appeal  waa  taben,  aad 
the  proceeding  la  dismissed. 


MILLS  V.  BILLS. 
(Supreme  Court  of  Iowa.    April  U,  ISIOi) 

PBAOTICB  in  Civil,  Ca»B9— StlPCLATlOK  tS  IttmOB 
COUBT—nAssnilCTIOK  OF  I83UBB. 

A  stisulatioD  between  partiei  in  an  ae- 

tioD  before  a  justice  of  the  peace  in  terms:  "To 
save  cofita  m  calling  witnesses,  it  is  agreed  by 
thp  partiee  to  thia  case  that  this  case  ahaii  be 
submitted  to  the  court  for  decision  upon  the  oae 
qumtioD  of  fact  whether  or  not  the  defendant 
B.,  on  or  about  the  20tb  day  of  November,  1S04. 
peprcaentcd  and  stated  to  the  plaintiff  thnt  one 
J.  B.  Ravins  a  debt  against  the  derendant's 
farm)  had  coasented  to  tJirow  off  tbe  interest 
on  his  said  debt  in  cooaideration  of  parmeut 
and  settlement;  that  evidence  shall  be  intro- 
doced  on  this  issue  alone,"  elc— obtains  only 
for  the  purpose  of  the  trial  before  the  jturtioe 
of  the  peace.  Granger  and  Given,  JJ.,  disaent- 
hig. 

Appeal  from  iHsttlct  court  Ballas  comity; 
A.  W.  Will^Ioson,  Judge. 

The  amount  involved  Is  less  than  $100,  and 
the  case  comes  to  as  on  tbe  certificate  of  the 
trial  Judge.  The  actloa  waa  commenced  ba- 
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ton  %  Jnstlee  of  the  peace,  where  the  plain- 
ttff  filed  a  petition  asking  to  recover  ¥65^ 
on  a  statement  of  tects  showing  fmudident 
r^reaentatlcHU,  becanse  of  which  plaintiff 
had  accepted  fnnn  defendant  a  len  amoont 
than  was  dne  him.  A  fact  alli^ed  in  the  pe- 
tltl<m  was  that  defendant  represented  to 
idalntlfl  that  tme  J.  EUett,  who  was  alao  a 
a  creditor  of  defoidant,  had  agreed  to  accept 
less  ^n  was  due  him,  because  of  which 
plaintiff  also  agreed  to  and  did  acc^t  leas 
than  hla  due,  and  that  sacb  representation 
was  telse.  No  answer  was  filed  by-  the  de- 
f»idant  before  the  Justice,  but  from  a  certifi- 
cate to  the  Judge  it  appears  that  "plaintiff 
and  defendant  made  and  entered  Into  the  fol- 
lowing stipulation  and  i^reement,  which  was 
at  the  time  entered  of  record  in  the  do<^ 
and  records  of  the  said  Justice  of  the  peace  as 
a  part  of  the  proceeding  In  said  cause,  which 
stlpulatioB  and  agreement  was  as  follows,  to 
wit:  "On  the  9th  day  of  February,  18»3,  the 
hour  for  trial  having  arrived,  the  plaintiff 
appeared  Isy  his  attorneys,  Shortley  ft  Har^ 
pel,  and  the  defendant  appeared  in  persw, 
and  entered  Into  the  following  agreement  In 
cqpen  court,  to  wit:  To  save  costs  In  calling 
witnesses.  It  Is  agreed  by  the  parties  to  this 
case  that  this  case  shall  be  submitted  to  tin 
court  for  decMon  uptm  the  one  question  of 
fiict  whether  or  not  the  defendant,  Bills,  on 
or  about  the  20th  day  at  November,  1894,  rep- 
resented and  stated  to  the  plaintiff  that  one 
J.  Ellett  (having  debt  against  the  deftedant 
which  waa  a  lien  on  defendant's  farm)  had 
ccmsented  to  throw  off  the  interest  on  his  nid 
debt  hi  consideratiw  of  payment  and  settle- 
ment; that  evidmce  shall  be  Introduced  on 
this  Issne  alone;  and.  If  such  Issue  Is  decided 
upon  the  evidence  In  favor  ot  plalnttff,  plain- 
tiff shall  have  Judgment  against  defendant 
tor  the  sum  of  $65.83,  otherwise  Judgment 
shall  be  entered  against  the  plaintiff  for 
costs.  Such  trial  shall  be  bdd  at  2  o'dock 
]^  m.  on  the  9th  day  of  Febroaiy,  18D5."  It 
aroears  that  a  trial  was  had  in  pursuance  of 
the  stipulation,  and  a  Judgment  was  entwed 
for  plaintiff,  and  the  defendant  appealed.  In 
the  district  court  defendant  filed  an  answer 
denying  the  allegations  of  the  petition  except 
as  to  the  execution  of  a  promissory  note  and 
the  acceptance  of  a  lesa  sum  than  was  due  In 
payment  of  It  Plaintiff  moved  to  strike  the 
answer  fRHn  the  files,  because  defendant  waa 
estopped,  1^  his  stipulaUcm,  to  present  other 
Issues  than  agreed  iq>on.  The  motion  was 
overruled,  and  ox^jitiona  were  taken,  and 
upon  the  trial  of  the  Issues  in  the  district 
court  there  was  a  Judgment  for  the  defend- 
ant, from  which  the  plaintiff  appealed.  Af- 
firmed. 

Shortley  ft  HarpeL  tar  aroellant  H.  A. 
Hoyt  and  White  &  OlaAe,  fbr  app^ee. 

ORANOSR,  J.  The  anestlon  submitted  is 
whether  or  not  the  district  eourt  should  have 
overruled  the  motion  to  strike  tnm  the  files 


the  answer  by  wbieb  the  Ismea  vrore  cbanged 
from  those  stipulated.  It  will  ba  observed 
that  there  was  no  att^npt  to  in  any  way 
dlqioae  (tf  the  stipulation,  nor  does  tt  appear 
that  the  action  of  the  court  In  permitting  the 
answer  to  remain  wba  based  on  any  claim  of 
frauds  misteke,  or  unfairness  in  making  the 
stipulation.  The  record  presmts  the  ques- 
tion, as  we  understand  It.  whether,  as  a  mat- 
ter of  right,  a  party  may,  on  appeal,  disre- 
gard such  a  stipulation,  and  present  new  is- 
sues. We  are  agreed  that.  If  the  intent  ot 
the  parties  was  that  the  stipnlatiQU  staonld 
obtain  for  the  purposes  of  the  case,  and  not 
alone  tta  the  purpose  of  the  trial  before  ttie 
Justice  of  the  peace,  the  district  conn  conid 
not  properiy  permit  the  issues  to  be  changed 
while  the  stipulation  was  in  force  A  majori- 
ty of  the  members  of  this  court  constrae  the 
stipulation  as  applicable  only  to  the  trial  be- 
fore the  Justice  Mr.  Justice  GIVEN  and 
the  writer  take  the  othor  view,  and  regard  it 
aa  a  stipulatlui  for  the  putpoaes  of  the  case, 
and  as  controlling  the  Issues  until  set  aside. 
The  views  ct  the  majmlty  require  that  the 
Judgment  ahould  stand  ofilrmed. 


HINKEN  V.  IOWA  CENT.  RT.  OO. 
(Supreme  Conrt  of  Iowa,    April  10,  1896.) 

RaILKOAI)  COIIPANIBS  — ACcntKNTS  AT  Cho&SINGs 
—  COMntlBUTOBT  NBOLIOSnCB. 

It  appeared  tiiat  plaintiff,  white  erowng 
tlefendant'n  trades  near  a  station,  had  been 
struck  b7  the  north-bound  train;  that  the  aoDth- 
bound  train  wns  then  standioff  on  the  traclt, 
waiting  for  the  other  to  pass;  that  plaintiff  saw 
the  Booth-bound  train,  and  knew  that  the  other 
train  waa  dne;  that,  before  reaching  the  tra^a. 

filaintiff  had  looked,  bat  bad  seen  do  train  coming 
lecAiwe  of  obstructions;  that,  after  reachins 
tlie  tracks,  there  was  a  dear  view  ia  the  direc- 
tion of  the  approaching  train,  but  plaintiff  did 
not  again  look.  B^4,  that  plaintiff  waa  guilty 
of  coutributor?  negligence  precluding  recoTery. 

Appeal  from  district  court.  Franklin  coun- 
ty; S.  M.  Weaver,  Judge. 

Action  at  law  to  recover  damages  for  pa>- 
Bonal  injuries  sustained  by  plaintiff  In  an 
accident  at  a  street  crossing  in  the  town  of 
Hampton.  Trial  to  a  Jury.  The  court  di- 
rected a  verdict  tor  defendant,  and  plaintiff 
appeals.  Affirmed. 

Taylor  ft  Evans  and  E.  P.  Andrews,  for  ap- 
pellant Anthony  a  Daly,  J.  H.  Scales.  D. 
W.  Dow,  and  Theo.  Bradford,  f^r  aKKllee. 

DEEUER,  J.  The  acddent  In  question 
happened  at  a  street  crossing  bi  the  tovni  of 
Hampton  about  a  quarter  past  12  o'clock  on 
the  28th  day  of  October,  1802.  Appellant  Is 
a  briddayer  by  profession,  and  on  the  date 
of  the  Accident  was  at  work  in  the  south- 
western part  of  the  town,  west  f^,  and  sev- 
eral blocks  distant  from,  the  tracks  of  the 
defendant  railway.  His  residence  iras  north- 
west of  tbe  place  whore  he  waa  at  work,  and 
east  of  the  tracks.  About  noon  be  quit  work, 
and  started  on  foot  for  Ua^htHne.  .The  wind 
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was  from  the  northweBt,  and  quite  a  gale 
was  blowtng.  At  tlie  place  where  he  at- 
tempted to  cross  the  right  of  way  of  the  rail- 
road company,  there  are  four  tracks.  The 
first  on  the  west  was  called  the  "stock-yard 
track,"  the  next  the  "main  line,"  the  third 
the  "passing  track,"  and  the  fourth  another 
»ide  track  known  as  the  "city  track."  A 
regular  passenger  train  was  doe  at  Hampton 
from  the  south  at  12:05,  and  on  the  day  in 
question  anived  10  minutes  late.  A  south- 
bound traiu  was  due  to  leave  Immediately 
after  the  arrival  of  the  passenger  from  the 
south,  and  at  the  time  of  the  accident  was 
standing  on  the  passing  track  awaiting  the 
arrival  of  the  north-tx>uttd  train.  PlalntlfC 
had  lived  in  the  town  a  great  many  years, 
and  was  thoroughly  familiar  with  the  tracks 
and  with  the  time-table  of  defendant's  trains. 
He  knew,  when  he  attempted  to  cross  the 
tracks,  from  the  fact  that  the  south-bonod 
train  was  standing  on  the  passing  track, 
that  the  passenger  train  had  not  arrived. 
Plaintiff,  in  attempting  to  cross  the  main- 
line track,  was  struck  by  the  north-bound 
passenger  train,  and  for  the  Injuries  received 
iu  the  collision  brings  this  Auit 

The  alleged  grounds  of  negligence  are  that 
defendant  failed  to  give  any  warning  of  the 
approach  of  the  train.  In  that  It  failed  to 
ring  the  bell  or  sound  the  whistle  of  the  en- 
twine as  It  approached  the  crossing;  that  it 
caused  the  train  to  run  at  a  high  and  unlaw- 
ful rate  of  speed  within  the  town  limits;  and 
that  it  caused  obstructions  to  be  placed  upon 
Its  grounds  and  side  tracks,  so  as  to  prevent 
the  plalntttF  from  seeing  the  approaching 
train,  and  caused  another  train  to  approach 
the  crossing  In  an  opposite  direction  from 
that  of  the  passenger  train.  There  was  evi- 
dence to  support  some.  If  not  all,  of  these 
charges  of  negligence,  and  the  court  did  not 
direct  the  verdict  because  of  any  failure  of 
proof  of  negligence  on  the  part  of  the  appel- 
lee, but  because  the  evidence  established 
negligence  on  the  part  of  appellant  contrib- 
uting to  his  Injury,  and  It  Is  with  this  ques- 
tion we  have  to  deal  Appellant  claims  that 
he  was  free  from  negligence  because  the 
yards  and  tracks  were  so  obstructed  that  he 
could  not  see  the  approaching  train,  that  the 
wind  was  blowing  so  hard  as  to  distract  his 
Attention,  and  that  the  moving  of  the  freight 
train  on  the  passing  track  diverted  his  mind 
and  senses  towards  It.  The  evidence  shows 
that  there  were  some  obstmctiona  which  pre- 
Tented  plaintiff  from  looking  any  great  dis- 
tance to  the  south,  except  at  certain  Inter- 
vals. It  also  shows,  however,  that  at  one 
place,  three  or  four  rods  west  of  the  tracks, 
he  had  an  tmobstmcted  Tlew  ot  the  track  to 
the  soQth,  and  that,  after  crossing  the  first 
or  stock-yard  track,  there  was  a  space  of 
eight  feet  from  any  point  of  which  plaintiff 
might  have  seen  an  approaching  train  for  at 
least  tw»ty-flve  rods.  The  plaintiff  testified 
that  be  looked  south  for  an  approaching 
train  before  he  reached  the  side  track,  but 


said  he  did  not  know  whether  he  looked  at 
the  interval  where  he  could  have  seen  the 
train  or  not.  Other  witnesses  who  were  not 
far  from  plaintiff  saw  the  approach  of  the 
train,  and  avoided  It  Plaintiff  also  testified 
that  he  did  not  loc^  south  after  crossing  the 
side  track,  and  that,  if  be  had  looked  south 
after  passing  this  track,  he  could  have  seen 
the  approaching  train.  It  Is  to  be  remem- 
bered that  the  plaintiff  was  on  foot,  and 
could  in  the  smallest  fraction  of  time  have 
put  himself  out  of  danger  had  he  been  on  the 
alert.  For  at  least  six  feet  after  crossing 
the  westernmost  side  track  be  waa  in  a  place 
of  safety,  and  conld  frran  any  place  in  thi> 
Intervening  space  have  seen  the  approach  of 
the  train  bad  he  looked.  He  may  not  have 
been  able  to  heor  it  on  account  of  the  wind 
which  was  blowing,  but  be  could  see  in  that 
direction  better  than  he  could  to  the  north, 
for  the  wind  was  blowing  towards  the  south. 

It  may  be  there  would  be  some  excuse  for 
plaintiff  had  be  looked  for  the  approach  of 
the  trala  at  the  Interval  three  or  four  rods 
west  of  the  tracks,  where  his  view  was  on- 
obstructed,  but  be  does  not  say  that  he  did 
so.  He  says  he  looked  sooth,  and  did  not 
see  any  train,  hot  does  not  know  where  he 
was  when  be  cast  his  eyes  Iu  that  direction. 
There  la  do  n>om,  then,  for  the  argument, 
made  by  his  counsel,  that  he  bad  the  right  to 
rely  upon  the  defendant's  not  running  Its 
trains  faster  than  the  ordinance  of  the  town 
permitted.  It  must  also  be  noted  that  plain- 
tiff knew  a  train  was  due  from  the  south 
about  this  time,  and  he  bad  every  reason  to 
believe  that  it  bad  not  arrived,  for  the  train 
from  the  north  was  still  on  the  passing  track. 
He  was  not  justified  In  giving  bis  undivided 
attention  to  the  south-bound  train,  as  he 
claims  he  did.  Pence  v.  Railway  Co.,  63 
Iowa,  751,  19  N.  W.  785;  Kennedy  v.  Rail- 
way Co.,  68  Iowa,  559,  27  N.  W.  743;  Nixon 
T.  RaUway  Co.,  84  Iowa.  331,  51  N.  W.  167. 
We  have  iterated  and  reiterated  the  doctrine 
that  a  railway  track  Is  always  a  place  of  dan- 
ger, and  that  It  Is  the  duty  of  one  about  to 
cross  it,  even  In  the  absence  of  any  special 
warnings  or  signals  on  the  part  of  those  In 
charge  of  the  train,  to  use  his  senses  In  order 
to  avoid  Injury.  If  plaintiff  had  stopped  and 
looked  for  the  train,  even  after  he  had  crosK- 
ed  the  ride  track,  this  sad  accident  would  not 
have  happened.  Whether  he  would  bave 
collided  with  the  train  had  be  looked  three 
or  four  rods  west  of  the  right  of  way  will 
never  be  known,  for  plaintiff  did  not  attempt 
the  experiment.  He  knew,  however,  that  his 
view  of  the  track  was  obstructed  for  some 
distance  Just  before  reaching  the  side  track. 
This  fact,  alone,  should  have  made  blm  the 
more  cautious  after  be  arrived  at  a  place 
where  he  had  an  unobstructed  view  of  the 
track.  The  principles  we  have  announced 
are  so  well  estaUlsbed  as  to  need  no  support 
of  adjudicated  cases,  but  see  Banning  t. 
Railroad  Co.  (Iowa)  56  N.  W.  278;  Reeves  v. 
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T.  Railroad  Co.,  41  Iowa,  227;  BentoD  t. 
Railroad  Co.,  42  Iowa,  192;  TSe-mey  v.  Rail- 
road Co.,  S4  Iowa,  G41,  51  N.  W.  175.  and  au- 
thorities therein  cited. 

The  district  court  correctly  sustained  the 
defendant's  motion,  and  Its  Judgment  Is  af- 
flnned. 


INCORPORATISD  TOWN  OP  CAM- 
BRIDGE] T.  COOK. 
(Supreme  Court  of  Iowa.    April  10,  1S06.) 

DbDICATIOK  of  StRBETA— ACCSPTANCC — ADVIRflB 

PodtsssiOM. 
lo  an  actiun  by  a  town  to  enjom  defend- 
ant from  maintaioiDg  obstructioiu  iu  an  alley,  it 
appeared  that,  when  the  town  was  platted  In 
1856,  aa  alley  was  run  throogh  the  block;  that 
the  town  waa  not  incorporated  ontil  1881:  tbat 
the  alley  was  never  open  to  public  use,  but  in 
1866  an  orchard  waa  planted,  coTeriog  the  al- 
ley, and  the  whole  block  was  fenced  in;  that  in 
1870  a  barn  waa  built  eorerins  the  whde  width 
of  the  alley  at  one  end;  that  deifendaat,  who  pur- 
chased in  18T0,  maintajned  a  fence  across  one 
end  of  the  alley,  and  another  through  the  block. 
Held,  that  there  was  nothing  to  show  acceptance 
of  the  dedication,  and  the  town,  haring;  acqui- 
esced in  the  poascoaion  of  defendant  and  his 
grantors  for  30  years,  la  eati^ped  from  now  open* 
nig-  the  alley. 

Appeal  from  district  court.  Story  county;  B. 
P.  Blrdsall,  Judge. 

Suit  In  equity  to  enjoin  defendant  from 
maintaining  obstructions  In  a  certain  alley  In 
the  town  of  Cambridge.  Defense,  adverse 
possession.  The  cause  was  tried  to  the  court, 
and  a  decree  waa  entered  as  prayed.  De- 
fendant appeals.  Reversed. 

J.  F.  Uuttn,  M.  M.  Keller,  and  A.  U  Bart- 
lett,  for  appellant.  Funaon  A  GUtord,  aad  M, 
F.  Webb,  for  appellee. 

DEEMBR,  J.  The  evidence  shows  that, 
when  the  land  upon  which  the  town  of  Cam- 
bridge la  now  situated  was  platted,  there  was 
an  alley  running  north  and  south  through 
what  was  called  on  tlie  reoorded  plat,  ''Block 
No.  28."  This  plat  was  made  November  21, 
1856.  and  was  filed  for  record  in  the  recorder's 
ofiQce  on  the  next  day.  The  town  was  not  In- 
corporated until  the  year  1881.  The  alley 
so  attempted  to  be  dedicated  was  never  open- 
ed for  public  nse,  but,  on  the  contrary,  a 
fence  was  erected  around  the  entire  block 
about  the  year  1867.  An  orchard  was  set  out 
in  the  year  1800,  largely  upon  that  part  ded- 
icated for  the  alley,  and  in  ISTO  a  bam  waa 
bnilt,  which  covered  neariy  the  entire  width 
of  the  alley  at  Its  south  end.  Defendant  pur- 
chased a  part  of  the  biock  In  the  year  1870, 
and  afterwards  acquired  title  to  other  lota 
in  the  block;  and  at  the  time  of  the  trial  in 
the  court  below  he  wns  the  owner  of  the  en- 
tii-e  east  hnlf  of  tbe  Uock,  and  of  one  lot  in 
the  west  half.  He  has  also  at  all  times  mahi- 
tained  a  fence  across  tbe  south  end  of  the  al- 
ley shown  on  the  plat,  and  lias  buUt  and 
maintained  a  fence  running  north  and  aoutti 
through  the  block.    This  north  and  south 


fence  is  built  akmg  or  near  the  center  line  of 
the  alley.  No  attempt  was  made  to  open  the 
alley  until  the  year  18»4,  when  the  city  coun- 
cil of  the  town  of  Cambridge  notified  the 
property  owners  In  block  28  to  remove  the  ob- 
structions and  open  It  up  for  nse  by  tbe  pub- 
lic. The  defendant  failed  to  comply  with  the 
notice,  and  this  suit  ftdlowed.  Tbe  evidence 
further  shows  that  the  alley  has  never  been 
used  by  tbe  public,  and  there  Is  nothing  to 
show  an  acceptance  on  Its  part  of  tbe  propos- 
ed dedication.  On  tbe  contrary.  It  appears 
tbat  It  has  always  been  fenced,  baa  bad  an 
orchard  growing  upon  It.  and  la  occupied  for 
near,  if  not  quite.  Its  entire  width,  by  a 
bam,  which  cost  in  the  neighborhood  of 
This  was  first  built  in  tbe  year  1870,  and  it 
has  been  added  to  and  enlarged  from  time  to 
time  since  that  date.  Tbe  defendant  testified 
that  he  did  no<  know  there  was  an  alley 
through  the  block  when  he  purchased;  that 
the  public  baa  never  used  it,  nor  made  de- 
mand Cor  its  uae  until  the  month  of  April,  in 
the  year  18M;  that  he  at  all  times  sopposed 
he  owned  the  alley,  and  made  his  Improve- 
ments  with  this  thought  In  mind;  that  he  has 
paid  taxes  on  the  property  ever  since  he  own- 
ed it,  and  has  cultivated  a  part  of  the  ground 
which  la  said  to  be  In  the  alley.  He  Is  cor- 
roborated In  his  testimony  by  other  credible 
evldojce.  Indeed,  there  la  little  U  any,  dis- 
pute Id  tbe  testimony. 

The  questions  In  the  case  are  lai^ely  of 
law,  and  may  be  resolved  to  these  thrve:  di 
Was  there  an  acceptance  by  the  public  of  the 
proposed  dedlcatlcm?  (2)  Is  the  town  bartvi 
of  Its  right  at  action  by  tbe  statute  of  limi- 
tations? (3)  Is  tbe  plaintiff  estopped  by  Its 
conduct  from  now  tn^tlng  upon  tlx9  removal 
of  the  obstructions? 

That  there  must  be  an  acceptance  of  a  dedi- 
cation of  lands  for  put^c  purposes  must  be 
conceded;  and,  while  slight  evidence  Is  suf- 
ficient to  establish  It,  yet  some  showing  of 
acceptance  Is  quite  as  essential  as  evIdeo<v 
of  the  dedication  Itself.  Manderscbld  v.  City 
of  Dnbnque,  29  Iowa,  73;  Johnson  v.  City  of 
Bnrilngton  <Iawa)  S3  N.  W.  OM;  Bell  v.  Cltr 
of  Burlington,  68  Iowa.  286,  27  N.  W.  24r>; 
Taraldson  v.  Town  of  Lime  Springs  (lowai  t>j 
N.  W.  658.  We  have  already  seen  that  thw 
Is  no  evidence  of  acc^tance  by  the  public. 
On  the  contrary,  tbe  alley  was  fenced  as 
eariy  as  the  year  1867.  Prior  to  that  time  an 
orcturd  bad  been  set  out  on  the  ground  dedi- 
cated as  an  alley.  In  1870  a  iMrn  was  built, 
which  covered  at  least  a  part  of  the  land 
which,  according  to  the  plat,  was  set  apart  for 
public  uses.  The  pebUc  has  never  used  thai 
part  of  It  which  Is  In  coatTOversy,  unless  it  be 
tbe  north  end,  and  this  was  Infrequent.  Wt- 
do  not  think  there  was  such  an  acceptance  of 
tbe  dedication  as  that  the  plaintiff  may  bow 
insist  upon  it 

Aa  to  the  second  question,  it  may  be  that 
defendant  has  aot  made  such  claim  of  right 
to  the  property  as  will  sustain  Jiiis  claim  of 
adverse  possession,  for  he  purchased  with 
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reference  to  the  plat,  and  his  deeds,  as  we 
understand  it  do  not  call  for  any  part  of  the 
pn^iosad  aBey.  Bnt  vre  think  that  the  town, 
by  reason  of  ita  conduct,  is  estopped  from 
now  proceeding  to  open  up  the  alley,  for  the 
reason  that  It  haa  aociaiesced  In  O^eodant's 
excluBiTe  pMseaston  of  the  land  for  more 
than  15  years,  and  the  pnbUc  haa  stood  by 
and  seen  the  defendant  erect  valuable  Im- 
provementa  upon  the  land,  has  seen  him  fence 
and  cultivate  It,  has  seen  him  or  his  grantors 
plant  an  orchard  upon  the  ground  now  claim- 
ed to  be  dedicated  to  public  use,  and  has 
seen  him  and  his  grantors  in  the  poesesalon 
of  the  land  tor  neaily  30  years,  without  mak- 
ing any  objection  whatever.  These  facts 
l>ring  the  case  within  the  rule  annotmced  In 
I>avies  v.  Htiebner,  45  Iowa,  574;  On*  t. 
O'BrlttQ.  77  Iowa,  253,  42  N.  W.  183;  Smith 
V.  GorreU,  81  Iowa.  218,  46  N.  W.  902,— and 
other  like  cases.  For  the  reasons  pointed  out, 
we  think  the  decree  abould  have  been  tor  de- 
fondant  Kerersed. 


WHEBLBR  &  WILSON  MANUF'G  CO.  v. 
BJELLAXD  et  al. 
(Suca-emp  Court  of  Iowa.    April  10,  1896.) 
Fh-.cdci.bxt  CosvsTAitCB— What  CoxsTiTOTas— 

CONVaTA!(CB  OF  HOWBSTEAD— COSREO- 

TioK  or  Disn. 

1.  Id  an  action  by  a  jodgment  creditor  to 
6«t  aiiide  a  conveyance  as  fraudulent  aa  made 
to  hinder  and  delay  creditors,  where  it  appears 
thnt  the  land  coDveycd  by  the  debtor  was  hia 
liumei«tead,  and  that  a  portion  of  the  purchase 
money  received  was  devoted  to  the  payment  of 
(Idits,  there  waa  notluas  indicatiDg  fruiid,  and, 
iilaintiff's  judgment  not  being  a  lien  on  the  land, 
iu-  has  nn  ground  for  complaint. 

2.  Where,  in  an  action  to  set  aside  a  con- 
veyance as  fraudulent,  it  appeared  that  there  was 
n  mistake  in  the  description  of  the  land,  it  was 
proper,  00  croas  petition,  to  correct  tiie  descrip- 
tion in  the  decree  declaring  the  conveyance 
valid. 

Appeal  from  district  cotirt  Webster  county; 
B.  P  Bltdsall,  Judge. 

The  plalntUE  is  a  Judgment  creditor  of  the 
defendant  K.  O.  BJelland.  The  Judgment 
was  rendered  on  the  14tb  day  of  Febraary, 
18D3.  This  la  a  suit  in  eqnl^,  by  which  It 
is  sought  to  set  aside  the  sale  and  conreyance 
of  a  farm  by  BJelland,  on  the  ground  that 
said  sale  was  fmudulent  as  to  his  creditors. 
There  was  a  decree  in  the  court  below  dls- 
mtsstzor  the  petition,  and  the  plalntttf  appeals. 
Aifirmcd. 

FL  M.  Wright  and  Blake  &  MltcbeU.  for  ap- 
IKillaot.    Botsford,  Healey  &  Heal^,  for  ai»- 

jiellees. 

ROTHROCK,  C.  J.  1.  It  appears  from  the 
evidence  in  tbe  case  that  the  defendant  K. 
O.  BJelland  was  the  owner  of  a  taxm  of  120 
acres,  upon  which  he  resided  with  his  family 
for  a  number  of  years.  He  had  a  son-in-law 
named  Rayne,  who  nt  one  time  was  engaged 
In  business  by  which  he  became  Indebted  to 


tbe  plaintiff  In  the  sum  of  abent  |80a  EiJel- 
land  was  seenrfly  for  the  debt  Tbe  fhrm 
was  incumbered  by  two  mortgasea,  one  for 
$1,600  and  another  for  $902,  and  BJelland 
owed  other  d^ts,  Inchidiiig  a  claim  due  to 
his  brother,  Srrlck  BJelland,  for  alnut  $900. 
On  the  18th  day  of  January,  1S83.  BJelland 
and  his  wife  oonveyed  the  farm  to  the  de- 
fendant Andrew  Arent  and  on  the  14ith  day 
of  Febraary,  1694.  Arent  conveyed  the  same 
to  the  defendant  Ola  Daoletoon.  The  plain- 
tiff attacks  tliese  conreyancea  on  tlie  ground 
that  they  were  fraudulent  and  mnde  to  hin- 
der and  delay  the  creditors  of  BJelland.  Er- 
rick  BJelland  took  one  of  the  promissory  notes 
which  Arent  grare  for  the  purchase  of  the 
land  In  payment  of  the  debt  to  htm  from  his 
brother,  K.  O.  BJelland.  This  transaction  Is 
claimed  to  be  fraudulent  and  tbe  plalnOff 
seeks  to  subject  the  note  or  its  proceeds  to 
the  payment  of  Its  debt  There  is  no  ques- 
tion of  law  In  the  case  which  demanda  any 
elaborate  consideration.  It  Is  proper  to  say, 
however,  that  as  K.  O-  BJelland  had  a  hcsne- 
stead  In  the  land,  and  It  la  not,  or  otight  not 
to  be,  dlspnted  that  he  bad  a  right  to  sell  and 
dispose  of  it  no  matter  how  much  he  was 
indebted,  nor  what  his  motive  was  In  making 
the  sale,  the  debt  due  the  plaintiff  was  not  a 
lien  upon  tl>e  homestead;  and  If  the  convey- 
ance was  voluntary,  and  without  considera- 
tion, the  plaintiff  had  no  right  to  complain. 
Deiasbmut  v.  Trau,  44  Iowa,  613;  Officer  t. 
Bvans,  48  Iowa,  557. 

2.  When  the  conveyance  was  made  from 
BJelland  to  Arent,  a  mistake  was  made  In 
the  descrlptioQ  of  part  of  the  land.  A  cross 
petition  was  filed,  in  which  It  was  prayed  that 
the  mistake  might  be  corrected,  and  tbe  deed 
reformed  so  as  to  properly  describe  all  the 
land.  The  decree  was  entered  in  accord  with 
the  prayer  of  the  cross  bill.  This  was  fully 
authorized  by  law,  providing  tbe  coDT^ymace 
was  valid,  and  not  fraodalent  as  to  creditors. 

3.  The  controlling  question  In  tbe  case  Is, 
was  tbe  conrayance  to  Arent  fimudnlent  aa  to 
tbe  plaintiff?  Tbe  erldenee  on  this  queatioo, 
as  Is  usual  in  sncb  cases.  Is  qnlta  volumlnona 
Hie  defendant  K.  O.  BJelland,  flie  principal 
party  to  tlie  alleged  fnud,  was  examined  aa 
a  witness  in  plalntlfTs  behalf  at  great  length, 
and  much  of  his  testimony  Is  set  ont  in  tbe 
abstract  by  qnestlov  and  answer.  This  a^ 
pears  to  have  been  done  to  show  that  be  was 
an  untmtbfD]  wttneaa.  And  In  tbe  argument 
of  counsel  for  appelant  both  this  witness  and 
Arent  are  denounced  aa  untruthfal,  and  the 
claim  is  made  that  their  tevtlmony  disdoees 
unmistakable  badges  of  fraud.  We  will  not 
rerlew  tlie  evidence.  It  is  sufficient  to  say 
that  there  Is  no  question  In  our  nUnds  that 
Arent  paid  full  consIderatloD  for  tbe  land, 
and  that,  after  deducting  the  vahw  of  the 
homestead,  every  dollar  of  tbe  purchase  mon- 
ey was  honestly  aV>p1ied  In  the  payment  of 
BJelland's  debts  and  other  dlsbnrsementa^ 
which  were  perfectly  legal  and  proper.  The 
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ducted  openly  and  In  the  nsual  manner,  wtth- 
oot  baste  or  secrecy,  and  for  a  full  consider- 
ation, and  the  erldence  does  not  Rhow  that 
Arent  had  any  reason  to  believe  that  there 
was  any  fraudulent  purpose  on  the  part  of 
BJdland  in  selling  bis  land;  and  tbere  Is  no 
question  that  Danlelson  purchased  the  land  In 
the  utmost  good  faltb.  There  Is  no  other 
question  In  the  case  which  demands  Bpeclal 
mention.  A  careful  examination  of  the  whole 
record  satisfies  us  that  the  decree  of  the  dis- 
trict court  Is  rlKfat,  and  It  is  affirmed. 


DENI80N  T.  WATTS  et  al. 
(Supceme  Court  of  Iowa.    April  10.  1896.) 

GODNTISS— CoOIfTr  BOIRD  OF  StjPBBVISORS— DsLB- 

OATios  OP  Fowsas— Rbpair  or  Bhidobb. 

1.  A  resolution  of  a  board  of  count;  super- 
visors that  the  county  furnish  and  pa;  tor 
plank  for  calverts  and  small  bridxes  in  the  re- 
Ktective  townshipB,  each  member  of  the  board  to 
determine  b;  inspection  of  bis  district  what 
plank  ia  needed,  and  to  issue  an  order  therefor 
when  called  upon  b;  the  road  Buperviaora,  ia  not 
void  because  of  the  power  tbua  deli>gated  to  the 
Individual  members  of  the  board. 

2.  Under  Code,  |  803,  cl.  18.  making  it  the 
duty  of  the  board  of  county  supervisors  to  pro- 
vide for  the  erection  and  repair  of  neceasary 
bridges  required  for  public  convenience,  it  ia  with- 
in the  discretion  of  the  board  to  provide  for  sup- 
plrlng  the  necessary  plank  for  the  repair  of  small 
bridges  and  culverti  throughout  the  county. 

Appeal  from  district  court,  Cerro  Gordo 
oonnty;  John  O.  Slierwin.  Jadge. 

This  18  a  salt  In  equity.  1^  which  the  plain- 
tiff  demands  that  the  boud  of  supervisors 
of  Cerro  Oordo  county  be  restrained  and  en- 
joined from  enforcing  a  certain  order  or 
resolution  of  said  board.  Tbere  was  a  de- 
marrer  to  the  petition,  which  was  sustained, 
and  plaintiff  appeals.  Affirmed. 

Cllgglt  &  Rule,  for  appellant  Stanbery  & 
Cbirk  and  D.  W.  Hum,  for  appellees. 

ROTHROCK.  0.  J.  1.  The  plaintiff  and 
the  defendants  constitute  the  board  of  super- 
visors of  Cerro  Gordo  county.  It  appears 
from  the  petition  that  at  the  January  session 
of  the  board  In  the  year  1885  the  following 
resolution  was  adopted:  "Resolved,  that 
the  county  furnish  and  pay  for  plank  for 
culverts  and  small  bridges  made  and  used  in 
the  respective  townships  of  the  county  for 
the  year  1895,  each  member  of  the  board  to 
determine  by  a  general  Inspection  of  their 
districts,  as  rear  as  possible,  what  plank  is 
needed,  and  to  Issue  an  order  for  the  same 
when  called  for  by  the  road  supervisors." 
The  defendants,  Watts  and  Kerr,  voted  for 
the  resolution,  and  the  plaintiff  voted  against 
It  The  plaintiff  does  not  complain  that  the 
proceedings  in  the  matter  of  adopting  the 
res<^ntlon  were  In  any  manner  irregular  or 
wanting  in  proper  form.  Within  a  few  days 
after  the  resolution  was  adopted,  the  plain- 
tiff commenced  this  action  to  annul  the  same, 
and  enjoin  any  acts  which  the  majority  of 


the  board  might  think  proper,  lofddng  to  a 
compliance  with  the  resolution.  His  peti- 
tion, as  shown  by  the  abstract,  is  of  great 
length,  being  13  printed  pages.  The  de- 
murrer was  on  the  general  groond  that  the 
facts  stated  in  the  petition  do  not  entitle  tbe 
plaintiff  to  the  relief  demanded.  It  is  usual 
to  set  out  at  least  tbe  substance  of  the  peti- 
tion In  an  (q>lnion  where  the  question  pre- 
sented by  tbe  appeal  Involves  the  correctness 
of  the  ruling  of  the  district  court  upon  a  de- 
murrer to  the  pleading.  We  cannot  do  that 
in  this  case  without  extending  tbe  opinion 
to  an  improper  length.  We  think  It  Is  suffi- 
cient to  briefly  refer  to  tbe  objections  to  this 
resolution  made  by  counsel  for  appellant 
The  most  forcible  objection  urged  is  to  that 
part  of  the  resolutlou  which  authorizes  each 
member  of  the  board  to  determine  by  In- 
spection of  a  certain  district  the  plank  proper 
to  be  famished,  and  to  "issue  an  order  for 
the  same  when  called  for  by  the  road  super- 
rlsors."  We  do  not  believe  that  tbe  resolu- 
tion Is  void  or  illegal  because  of  the  power 
thus  given  to  a  member  of  tbe  board.  In  the 
very  nature  of  the  business  to  be  transacted 
by  a  board  of  supervisors,  it  is  necessary 
that  some  of  it  should  be  distributed,  so  com- 
mittees may  act  thereon.  If  the  board  can 
legally  apply  county  funds  to  these  small  ex- 
penditures, tt  is  impracticable  for  all  tbe 
members  to  travel  over  the  county  in  a 
body,  and  determine  where  a  few  plank  may 
be  required  here  and  there  to  construct  or 
repair  culverta,  and  such  small  bridges  as 
are  built  by  tbe  road  supervisors,  and  not  by 
the  county.  By  this  resolution  tbe  member 
of  the  board  gives  an  order  for  the  lumber 
to  be  fumisbed,  and,  If  It  is  wrongfully  giv- 
en, that  matter  can  be  corrected  by  the  board 
when  the  time  comes  to  audit  the  bill.  If 
he  gives  an  order  when  he  knows  It  is  wrong- 
ful, be  may  make  hims^f  personally  liable 
for  It  But  an  injunction  will  not  Issue  be- 
cause In  carrying  out  the  order  there  may  be 
an  abuse  of  discretion  or  wrongful  acts  done 
under  It. 

2.  The  plaintiff  combats  this  resolution 
mainly  on  the  ground  that  the  supervisors 
have  no  Jurisdiction  over  small  bridges  and 
culverts,  but  that  tbe  duty  to  build  and  re~ 
pair  such  structures  devolves  on  tbe  road 
supervisors,  and  they  are  to  be  paid  for 
from  the  township  road  tax.  Nearly  all  the 
cases  ever  determined  by  this  court  founded 
on  claims  for  damages  for  injuries  resulting 
from  defective  bridges  are  cited  and  review- 
ed in  ailment  Tbe  proposition  contended 
for  is  that  under  the  statutes  and  decisions 
boards  of  supervisors  have  no  right  to  fur- 
nish plank  for  culverts  or  small  bridges. 
We  will  not  review  these  decisions.  They 
relate  to  the  liability  of  counties,  and  do  not 
limit  tbe  power  of  the  supervisors  as  to  the 
right  to  furnish  material  for  the  repair  or 
building  of  culverts  or  small  bridges.  And 
there  Is  no  question  In  this  case  proper  to 

oe  discussed  as  to  wliether,^\f^^^.(^^tT  fur- 
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ntshes  plank  to  a  road  snperrlsor,  tbe  coun- 
ty would  be  liable  for  the  manner  In  wbicb 
tbe  road  snperrlsor  performs  bts  work.  All 
the  question  there  Is  In  tbe  case  may  be  dis- 
posed of  under  clause  18  of  section  308  of 
the  Code,  which  proTldes  that  It  Is  tbe  duty 
of  the  board  **to  proyide  for  the  erection  of 
all  brld)^  which  may  be  necessary,  and 
which  the  public  convenience  may  require, 
within  their  respective  counties,  and  to  keep 
tbe  same  In  repair."  It  Is  not^a  question  for 
the  courts  to  determine  what  tbe  public  oon- 
venience  may  require.  That  is  left  to  the 
discretion  of  the  board,  and  the  furnishing 
of  plank  for  small  bridges  or  cnlverta  (which 
Is  only  another  name  (or  small  bridges)  to 
the  road  supervisors  is  no  abuse  of  such 
iliscretion,  unless  in  exercising  It  there  Is 
fraud  or  bad  faith,  and  there  are  no  facts  in 
this  petition  showing  that  the  defendants 
In  voting  for  the  resolution  were  oontndled 
by  any  Improper  motive. 

Other  qneBtlons  are  discussed  by  counsel, 
which  we  do  not  think  require  special  con- 
sideration. Tbe  ju<3bment  of  tbe  district 
court  la  affirmed. 


PURCELL  V.  LANG  et  aL 

(Sapreme  Court  of  Iowa.    April  10,  1896.) 

DOWBK— Alibk&tidh  bt  Hosbakd  Alo»b— Riobt 
or  SuKviviNo  Widow— Sow  Dbtbhhinbd. 

1.  Where  ■  faosband  nmveyed  land  In  1857 
without  Joining  bis  wife,  the  latter's  dower  right 
being  then,  aa  a*^  common  law,  a  life  interest  in 
one-tbird  tlie  husband's  real  estate,  the  fact 
that  Code  1873.  {  2440,  in  force  at  the  time  the 
husband  died,  provided  that  "estates  of  dower 
and  curtesy  are  hereby  abolished,"  did  not  pre- 
vent the  widow  from  recovering  her  interest  in 
the  land  conveyed  by  the  boaband,  as  fixed  by 
the  statute  is  force  when  the  same  was  alienated. 

2.  Code  1873,  S  2440,  giving  tlie  sarviving 
spouse  a  fee-simple  interest  in  one-third  the  real 
estate  of  deceased,  and  proridinK  that  "estates  of 
dower  and  curtesy  are  oereby  abolished,"  merely 
abolished  the  use  of  the  words  "dower"  and  "cur- 
tesy'* as  descriptive  of  the  enlarged  estate. 

Appeal  from  dlstrtct  court,  Howard  county; 
A.  N.  Hobson.  Judge. 

Action  to  set  apart  dower.  Demurrer  to 
plalntlfTs  petition  sustained,  and  she  appeals. 
Ueversed. 

H.  T.  Reed,  for  appellant  Barker  St  Up- 
ton, for  appellees. 

KINNE,  J.  1.  Plaintiff  and  Joseph  Pur- 
cell  were  married  in  the  year  1855,  and  lived 
together  as  husband  and  wife  until  the  bus- 
band's  death.  April  20,  1857.  said  Joseph 
Purcell  entered  and  purchased  from  tbe  gov- 
ernment of  the  United  States  160  acres  of 
land  lying  in  Howard  county,  Iowa.  In  May 
of  the  same  year  said  Joseph  Purcell,  hus- 
band of  plaintiff,  conveyed  said  land  by  deed 
to  one  Langworthy,  which  deed  was  duly 
filed  for  record  and  recorded.  Plaintiff  never 
signed  said  deed,  nor  In  any  manner  relin- 
quished her  interest,  as  the  wife  of  said  Jo- 
seph Pnrcetl,  In  and  to  said  land.   The  land 


was  not  sold  upon  execution  or  other  Judi- 
cial sale  against  tbe  hus1>and.  Joseph  Pur- 
cell, the  husband  of  plaintlfF,  died  Intestate 
In  Howard  county,  Iowa,  in  1889,  leaving 
plaintiff,  bis  widow,  surviving  him.  Bhe 
now  claims  to  be  tbe  owner  of  an  undivided 
one-third  Interest  in  said  land,  and  asks  that 
it  be  set  apart  to  her.  Defendants  claim  to 
own  said  land  under  title  derived  by  sundry 
conveyances  from  and  ondersaldLangworthy. 
To  a  petition  which  set  forth  the  foregoing 
facts  defendants  demurred  on  the  ground 
that  the  facts  stated  did  not  entitle  the  plain- 
tiff to  tbe  relief  demanded.  The  district 
court  sustained  the  demurrer,  and,  plaintiff 
electing  to  stand  upon  her  petition,  judgment 
was  entered  dlan^BBlng  It,  and  against  her  for 
costs. 

2.  The  only  question  presented  by  this  rec- 
ord is  this;  Is  the  widow  entitled  to  recover 
an  intereat  or  share  in  the  lands  of  her  de- 
ceased husband,  owned  during  coverture,  but 
conveyed  by  him  in  1857,  and  In  which  she 
has  made  no  relinquishment  of  her  right,  and 
which  has  not  been  sold  on  execution  or  oth- 
er Judicial  sale,  the  husband  having  died 
since  the  enactment  of  section  2440  of  the 
Code?  It  Is  conceded  that,  If  appellant  la 
entitled  to  dower.  It  Is  to  be  governed  by  the 
law  in  force  at  the  time  of  the  execution  of 
the  deed  by  the  husband  to  Langworthy. 
Young  V.  Wolcott,  1  Iowa,  176;  Davis  v. 
O'Perrall,  4  G.  Greene,  168;  Moore  v.  Kent, 
37  Iowa,  22;  Kendall  v.  Kendall,  42  Iowa, 
466.  As  has  t>een  said,  the  conveyance  by 
plalntlfTs  husband  was  made  in  1857,  and  at 
that  time  chapter  01  of  tbe  Acts  of  the  4th 
General  Assembly  was  in  force.  That  chap- 
ter repealed  section  1304  of  the  Code  of  1851, 
and  provided  that  "said  est&te  in  dower  be 
and  remain  tbe  same  as  at  common  law." 
Section  8  of  the  same  chapter  expressly  abol- 
ished the  estate  by  curtesy.  If,  then,  plain- 
tiff has  a  right  to  dower,  she  is  entitled  to  re- 
cover an  estate  for  life  In  one-third  value  of 
tbe  land  tbtis  conveyed.  Prior  to  tbe  enact- 
ment of  the  Code  of  1873  tbe  Ian  relating  to 
dower. bad  frequently  been  changed  In  this 
state.  In  1839  it  was  given  according  to  the 
course  of  tbe  common  law.  In  1851  It  was 
enlarged  to  an  estate  In  fee  simple.  In  1852 
the  provision  of  the  Code  of  1851  was  repeal- 
ed, and  common-law  dower  restored.  In  tbe 
revision  of  1860  the  same  provisions  were  re- 
tained. In  1862  it  was  again  enlarged  to  a 
fee-simple  estate,  and  In  the  Code  of  1873  It 
la  fixed  at  a  fee-simple  estate.  In  tbe  Code 
of  1851,  In  the  act  of  1852,  in  the  revision  of 
1860,  and  In  the  act  of  1802  are  provisions 
abolishing  tbe  estate  by  curtesy,  and  making 
all  provisions  of  tbe  law  relating  to  the  wid- 
ow of  a  deceased  husband  applicable  to  the 
husband  of  a  deceased  wife.  Under  tbe 
changes  thus  made  the  question  has  arisen 
in  several  cases  as  to  tbe  rights  of  a  widow 
In  the  lands  ot  her  deceased  husband  which 
were  conveyed  bj  him  alone  prior  to  1851, 
and  when  be  died  after  the  enactment  tuti  sec 
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Uon  13M  of  tbe  Code  of  1851;  and  fat  tbeee 
cBBea  It  wu  held  that  she  was  entitled  to  re- 
cover in  aeeordaaoe  with  the  rights  givep  her 
by  the  law  in  fwce  at  Hie  time  of  tbe  aliena- 
tion of  the  property  by  tbe  huabond,  not- 
withstanding tbe  law  giTing  eucb  rlgbt  lud 
been  repealed  after  the  taking  of  the  convey- 
ance, and  prior  to  Uie  husband's  death.  Da- 
vis V.  O'Ferrah,  4  G.  Greene.  108;  Young  v. 
Wolcott,  1  Iowa.  174;  Burke  v.  Barron.  8 
Iowa.  132;  Lucas  v.  Sawyer.  17  Iowa,  517. 
In  Davis  T.  O'Fertall,  supra,  It  was  said: 
";rbe  Code  completely  abrogates  the  general 
doctrine  of  dower.  It  snbstitateB  a  new  sys- 
tem, and  makes  the  wife  a  joint  owner  of 
one-tlilrd  of  all  the  real  estate  In  which  the 
husband  at  any  time  during  marriage  bad  a 
legal  or  equitable  Interest.  *  *  *  A 
change  so  complete  can  have  no  connecting 
link  with,  or  retroactive  ellect  uxua,  prior 
statutes  regulating  dower."  In  Lucas  v. 
Sawyer,  supra,  the  court,  in  speaking  of  the 
statutory  dower  right  says:  "It  is  not  dower 
by  name,  or  as  nndwstood  at  common  law, 
to  which  she  is  entlded.  It  is  the  purpose 
for  which  it  Is  reserved,  to  wit,  the  support 
of  the  wife,  which  the  law  favors,  and  it  is 
within  the  legiriative  discretion  to  direct  the 
character  and  amonnt  of  this  support"  In 
aCocwe  V.  Kent,  si^pra,  it  was  held  that  the 
act  of  1862,  which  repealed  the  act  of  1852, 
was  not  intended  to  take  away  tbe  rights  of 
the  wife  In  the  real  estate  of  the  husband 
conveyed  prior  thereto,  but  the  Intent  was  to 
enlarge  those  rights  that,  as  to  lands  om- 
veyed  by  the  husband  prior  to  the  enactment 
of  the  act  of  1802,  such  righta  could  not  be 
thus  enlarged  as  against  a  purchaser  of  the 
properi7,  and  In  locb  case  the  widow  would 
take  oaSy  the  interest  given  her  by  law  in 
force  when  tbe  land  waa  alienated.  Section 
2140  of  the  Code  of  1873  is  substantially  lUte 
the  provisloDs  found  In  the  acts  of  1862,  ex- 
cept that  it  ooataina  at  its  ckwe  this  provi- 
sion: **The  estates  of  dower  and  curtesy  are 
hereby  abolished."  There  is  no  aerlous  c<m- 
tention  between  the  counsel  that,  had  this 
jvoviston  not  been  embraced  within  the  Code 
of  1878,  there  would  be  no  question  under  tbe 
dedslons  of  this  court,  already  referred  to, 
that  tdalntiff  would  be  entitled  to  dower  un- 
der tbe  law  as  it  existed  when  her  husband 
executed  the  deed  to  the  laud  In  controversy. 
It  Is  contended,  however,  by  appellees  that 
this  clause  does  not,  in  effect,  result  In  a  mere 
enlargement  of  the  dower  right,  as  has  been 
held  with  respect  to  former  changes  in  the 
law,  but  It  operates  to  do  away  entirely  with 
the  dower  right  theretofore  existing,  and  that 
there  la  substituted  in  lien  thereof  a  new 
right  or  Interest  of  the  wife  In  her  bnsband's 
real  estate,  which  the  legislature  bas  domi- 
nated "tbe  distributive  share  of  the  widow." 
Code,  S  2441.  We  are  imable  to  discover 
why  the  use  of  the  words,  "the  estates  of 
dower  and  curtesy  are  hereby  abolished," 
should  bp  held  to  have  tbe  effect  contended 
for.   Hhe  character  and  extent  of  tbe  lut&- 
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imder  the  provision  of  section  2440  at  tbe 
Code  of  1873  was  not  othw  or  diffurent  from 
what  It  bad  been  under  the  acts  of  186^ 
True,  the  act  of  18«2  provided  that  **eacb  'm 
entitled  to  the  same  right  of  dower  In  the 
estate  of.  the  other,  and  tbe  lllEe  Intwest  aball 
in  the  same  manner  descend  to  tbdr  respec- 
tive heirs."  Tbe  correspnidtaig  provision  in 
tbe  Code  of  1873  reads;  "Tbe  same  share  of 
the  real  estate  of  a  deceased  wife  shall  be 
set  apart  to  the  surviving  hw^nd."  Code. 
i  2410.  Now,  bs  the  Code  of  1873  tbe  extent 
of  the  dower  interest,  or  tbe  distributive 
aliare^  as  it  was  called,  remained  tbe  same  as 
it  had  been  since  1862L  Tbe  Interest  was  not 
changed  in  any  re«pect;  it  was  simply  called 
by  anoUier  name^  What  effect,  then,  should 
be  given  to  tbe  language  which  in  terms  abol- 
ishes the  estate  of  dower?  It  seems  to  us  it 
dionld  be  h^  at*  a  declaration  of  tbe  legis- 
lature tliat  hereafter  the  interest  of  the  wife 
la  her  husband's  realty  should  be  known,  not 
as  "dower."  but  as  a  "distributive  Bbare."^ 
Tbla  constmction  seems  reaswable,  because 
no  change  waa  in  fact  made  as  to  the  clwr- 
acter  or  extent  of  the  wife's  interest;  and 
for  tbe  further  reason  that  the  Interest  as  it 
existed  under  the  leglsiatlon  of  1862,  and,  in- 
deed, under  all  priw  legialatl<si,  had  not  in 
fact  been  auch  an  Interest  as  was.  strictly 
speaking,  "dower,"  as  known  and  defined  at 
common  law.  This  tagger  estate  apokra  of 
In  Moore  T.  Kent,  aupra.  liad  been  In  exist- 
ence continually  for  11  years  prior  to  the 
^uctmwit  trf  the  Code  of  1873.  It  Is  true 
that  in  many  cases  where  tbe  question  now 
Involved  was  not  In  issue  this  court  has 
spoken  of  the  dower  estate  as  being  abolish- 
ed by  section  2440  of  the  Code  of  ISiS.  Mock 
V.  Watson,  40  Iowa,  241;  Kendall  v.  KendalL 
42  Iowa.  401;  Daugherty  v.  Daogherty,  00 
Iowa.  677,  29  N.  W.  778;  Dltson  t.  Ditsou. 
85  Iowa.  276,  S2  N.  W.  201,  and  cases  cited. 
In  Hock  V.  Watson,  supra,  It  Is  said:  "Sec- 
tion 2M0  abolishes  the  estate  of  dower,  and 
creates  another  to  take  ttx  place.  For  tbe 
newly-created  estate  the  leglriature  has  ap- 
plied no  name  *  *  •  Before  this  sec- 
tion, dower,  as  to  qiuntlty  and  dnratlon  as 
well  as  In  other  matters,  was  wholly  r^ulat- 
ed  by  statutft,  In  these  matters  little,  if 
any,  change  has  been  made  affecting  tlie  ea- 
tate  of  the  widow,  further  than  the  attempt- 
ed abolition  of  the  use  of  the  term  'dower.' 
and  tbe  suspension  of  the  appUcatloQ  of  cer- 
tain principles  {leculiar  to  the  estate  of  dower 
to  tbe  newly-created  estate  of  the  widow." 
It  will  serve  no  useful  purpose  to  extend  this 
dlscnsskw.  We  conclude  and  bold  that  tbe 
clause  under  cona^ration  ms  mtended  only 
to  abolish  tbe  use  of  tbe  wwds  "dower"  and 
"curtesy"  as  descriptive  of  the  newly-created 
osute,  and  that  it  was  not  intended  by  its 
tise  to  do  away  with  the  rights  of  tbe  bua- 
baod  or  wife  lr<  tbe  real  estate  of  the  other 
an  tbey  then  existed.  This  result  seems  to 
UB  in  harmony  with  tbe  Japldlogs  of  this 
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conrt,  already  referred  to,  and  tbe  force  of 
wbicli  la  not  affected  Dy  tbe  idiraaeology  uaed 
la  secUw  2440  of  tbe  Code  of  1873.  It  fol- 
lovs,  tber^ofe,  that  tbe  demoirer  abonld 
have  been  oTermiod.  and  tbe  plalDtifC,  If  abe 
estabUsbea  tbe  facta  pleaded.  Is  entitled  to 
dow«  ai  prD¥id^d  In  tbe  atatnte  lo  force 
when  tbe  laad  was  alienated.  Eewaed. 


BALDWIN  et  uz.  T.  HILL  et  bL 

(Snpreme  Oonrt  of  Iowa.    April  10,  1806.) 

•  RiOBT  TO  DowtR— Takiso  under  Will — Aqbbb- 
MBirr  BT  Widow— Epfbct—Pahoi,  Evibescb. 

1.  Under  Code,  §  2452,  providing  that  tbe 
widow's  share  cannot  be  affected  by  anj  will  of 
her  hiudMind,  unlets  she  consent  thereto,  aod 
the  consent  is  entered  ia  the  proper  probate  rec- 
ord, where  the  proTinoue  of  testator's  will  in 
faTor  of  his  widow  do  not  pnrport  to  be  in  lien 
of  dower,  aod  there  is  nothing  In  the  will  which 
ia  inconiistent  with  ber  rtgnt  to  take  under 
the  will  and  also  take  dower,  her  right  to  dower 
ifi  not  affected  hy  her  consent  to  take  onder  the 
wUl. 

2.  Testator  gave  his  wife  certatal  peraonal 

property,  and  gave  the  raudoe  of  his  estate,  con- 
sisting largely  of  land,  to  other  beneficiaries. 
She  executed  to  tbe  executors  an  InBtrument 
which  recited  that  sbe  thereby  accepted  tbe  pro- 
TiaitKia  in  tbe  will  on  couditioQ  that  tfae  execu- 
tors pay  her  ^10,000,  in  addition  to  ali  the  provi- 
sions made  for  her  by  such  will.  Tbe  rewduan' 
legatees  reliaquisbed  tbeir  interest  in  $10,000, 
and  anthortzed  its  payment  on  cooditloti  that  the 
widow  ahaald  not  waiTC  the  proTisions  of  tbe 
will.  The  money  was  paid  to  ber  on  sucb  condi- 
tion. Neld  to  vest  in  the  estate,  for  the  benefit 
of  the  legatees  and  derisees  other  than  the  wid- 
ow, ail  right  to  the  real  estate  and  other  proi>- 
ertj  which  she  might  otherwise  have  claimed. 

3.  In  an  action  to  quiet  title,  it  appeared 
that  plaintiff  claimed  as  oueeessor  to  the  title  of 
tfae  widow  of  B.;  that  B.,  by  his  wilt,  gave  her 
certain  persoaal  property;  that  she  in  writing 
accepted  tbe  proTisions  of  the  will  on  condition 
that  the  executors  pay  her  $10,000  in  additiuii  to 
all  tlK  proTisicAs  made  for  ber  by  the  will;  and 
tlwt  the  money  was  paid  to  ber  on  that  condition. 
Held,  that  pa  ml  evidence  was  admiaiible  to 
show  who  were  tbe  parties  to  such  agreement, 
they  not  being  named  therein,  and  the  conaldera- 
tion  which  induced  tbem  to  join  in  it. 

Appeal  from  district  conrt,  Clinton  conntr; 
P.  B.  Wolfe,  Judge. 

Action  in  equity  to  quiet  In  the  plaintiff 
Isaac  BaldT^in  the  title  to  certain  real  eatatP, 
and  for  general  equitable  relief.  The  defend- 
ant Hin  and  Interveners  D.  L.  Ryder  and 
Almlra  M.  Ryder  ask  that  tbe  title  be  qnleted 
In  Hill,  'niere  was  a  bearing  on  tbe  merits, 
and  a  decree  in  favor  of  Hill.  Tbe  plalnttflTs 
appeal.  Affirmed. 

A.  P.  Pariwr  and  laaac  Baldwin,  for  appel- 
lants. L.  A.  EUIs,  A.  R.  McCoy,  and  C.  H. 
George,  for  appellees. 

ROBINSON.  J.  Tbe  plaintiffs  arc  Isaac 
Baldwin  and  lila  wife.  Baldwin  dalma  to  be 
tbe  owner  in  fee  simple  of  an  undivided  one- 
third  of  lot  No.  15  of  block  Na  5  in  Baldwin's 
addition  to  CJinton.  His  claim  is  based  apon 
the  following  facte:  In  April,  In  tbe  year 
1880.  James  Boj'd,  a  resident  of  tbe  state  of 


New  Hampsbtre,  died  testate,  seised  in  fee 
simple  <tf  tbe  lot  desfslbed.  He  was  mar- 
ried, and  bis  vife  saiTlved  bim.  His  will 
was  duly  admitted  to  prolnte  In  Hinsbofoagb 
cotmty,  M.  H.,  and  afterwards  in  dtntoa 
eoonty  in  tbia  state.  The  flrst  paragraph  of 
the  will  contained  the  following:  "(1)  I  give 
aad  bequeath  onto  my  wife,  Eveline  P.  Boyd, 
all  my  bousebold  fin'nitui'e,  beds,  bedding,  etc, 
of  every  description,  except  my  iron  safe,  all 
tbe  ptOTisions  of  tbe  bouse  and  cellar,  ail  tbe 
bodes  in  the  bouae,  and  all  my  clotblnc;  th» 
one  doriag  life  of  my  pew  in  tbe  First 
byterian  Ghnrcb  in  said  Antrim,  and  barwo 
shed  near  said  cbnreb;  tbe  use  and  free  occu- 
pation of  tbe  boose  on  my  borne  place  so 
long  as  my  trustees  hereinafter  named  shall 
think  it  beat  for  ber  to  live  there,  but,  if  said 
truateea  ^lall  think  it  beet  for  ber  to  move,  I 
order  and  direct  said  tmstees  to  provide  her 
a  suitable  home  at  the  expense  of  my  eatate. 
and  I  order  and  direct  aald  trustees  to  pay 
ber  one  tboosaod  dollars  a  year,  to  be  paid  to 
bw  semiannual^.  *  *  *"  Other  para- 
l^pbs  of  tbe  will  provided  for  tbe  payment 
of  varioOB  sums  of  money,  iudoding  annui- 
ties, and  tbe  eighteenth  paragraph  gave  tfae 
residue  of  tbe  estate  to  beneficiaries  named. 
Tbe  estate  thus  disposed  of  included  real  es- 
tate of  tSe  value  of  $8,700  and  personal  prop- 
erty to  the  value  of  a  little  more  than  $90,000. 
The  statutes  of  New  Hampshire  contain  tbe 
f<dIowlng  provisions:  (1)  "BJvery  devise  or 
bequest  by  the  husband  or  wife  to  tlw  other, 
shall  be  h«ld«a  to  be  in  lien  of  tbe  rl^t 
which  either  liave  by  law  in  ttie  estate  ot  the 
other,  unleas  it  sliaU  appear  by  tbe  will  that 
sucb  was  not  tbe  IntentliHi."  Oen.  Laws 
1878,  p.  476,  f  18.  (2)  "Tbe  widow  of  the 
testator  may  waive  any  of  tbe  provigfons 
made  in  bis  will  and  intended  to  be  instead  of 
her  dower  or  distributive  share,  1^  a  writing: 
filed  with  tbe  judge,  and  tbe  reopen  such  pro- 
vision shall  be  void,  and  her  dower  and  dis- 
tributive share  shall  be  assigned  to  her."  Id. 
p.  465,  8  18.  Mrs.  Boyd  was  not  satisfied 
with  tbe  provisions  of  tbe  will  made  In  b^ 
behalf,  but  proposed  to  tbe  executors  to  ac- 
cept what  the  will  gave  ber  and  $10,000  in 
addition,  and  not  waive  tbe  [>rovl8ion8  of  tlie 
will.  The  pn^MMition  was  accepted,  and  f^be 
gave  to  tbe  executors  an  Instrument,  in  writ- 
ing, of  wblcb  tbe  following  is  a  copy:  "I.  Ev- 
eline P.  Boyd,  of  Antrim,  in  tbe  county  of 
Hillsborough  and  state  of  New  Hampshire, 
widow  of  the  late  James  P.  Boyd,  hereby  ac- 
cept tbe  provisions  made  for  me  by  tbe  said 
Jaiaes  Boyd  in  his  last  wlU  and  testament, 
upon  condition  that  tbe  executors  named  in 
said  will  pay  me  ten  thousand  dollars  witliin 
two  months,  in  addition  to  all  tbe  provisions 
made  for  me  by  tbe  terms  of  the  said  will. 
June  22nd,  1880.  Eveline  P.  Boyd."  Tbe 
residuary  legatees  reilnquisbed  their  interest 
In  the  sum  of  $10,000  In  tbe  estate,  and  au- 
thorised its  payment  on  condition  that  sbe 
should  not  waive  tbe  provisions  of  the  will. 
Tbe  money  was  paid  to  her  on^tbat  coudltlon. 
Digitized  by  LaOOg  IC  . 
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and  the  payment  was  reported  to  and  appror- 
ed  br  the  probate  court  In  Junei  1SS2,  Mm. 
BoyA  died  testate,  and  her  will  was  duly  pro- 
bated In  New  Hampshire,  and  In  Clinton 
county  In  this  state.  It  dlapoaed  of  articles 
of  personal  property,  and  TAriona  sums  of 
money,  and  gave  all  the  remalndv  of  the  es- 
tate to  four  beneficiaries  named.  No  refer- 
ence was  made  In  the  wIU  to  real  estate.  In 
&e  year  1888.  the  plalntifl  Isaac  Baldwin  ob- 
tained from  the  resfduaiy  lesatees  of  Mrs. 
Boyd  quitclaim  deeds  for  their  Intereata  In  the 
lot  in  coutrorersy,  and  in  numerous  other  lots 
In  Clinton  and  In  Its  additions.  The  consid- 
eration recited  in  each  deed  was  the  sum  of 
one  dollar.  The  alleged  title  of  the  defend- 
ant HIU  was  derived  from  James  Boyd  as 
f(^w8:  His  will  provided  for  two  execntws 
and  three  trustees,  and  empowered  and  di- 
rected the  trustees  to  sell  and  convey  any  or 
all  of  his  estate  when  they  should  deem  it 
best  to  do  so,  and  to  change  the  investment 
from  time  to  time  as  they  should  think  ad- 
visable. In  Octobm*,  1881,  the  trustees  con- 
veyed the  lot  in  question,  with  other  realty  In 
Clinton,  to  the  Intervener  Ryder.  He  after^ 
wards  convened  It  to  one  Wilson,  and  he  con- 
v^ed  it  to  the  defendant  HIU.  Thus  both 
Baldwin  and  Hill  claim  title  from  James 
Boyd;  Baldwin  insisting  that  Mrs.  Boyd  ac- 
quired from  her  husband  title  to  an  undivid- 
ed one-third  of  his  real  property  in  this  state, 
in  addition  to  the  property  given  her  by  the 
will  and  the  910,000  ^ven  ber  by  the  execu- 
tors, while  Ryder  and  Hill  claim  that  the  in- 
terest of  Mrs.  Boyd  in  the  real  property  In 
this  state  was  relinquished  and  terminated  by 
the  agreement  she  entered  Into  with  the  exec- 
utors and  the  payment  made  by  them. 

The  will  of  Boyd  did  not  show  that  the  pro- 
visions therein  made  for  bis  wife  were  not  In 
lieu  of  the  rights  which  she  hod  In  bis  estate 
Therefore,  under  the  statutes  of  New  Hamp- 
shtre,  which  we  have  set  out,  the  provisions 
made  for  her  benefit  were  iu  lieu  of  all  her 
rights  In  the  estate,  so  far  as  the  law  of  New 
Hampshire  was  efTectlve.  But  It  Is  contend- 
ed by  the  appellants,  and  for  the  purposes  of 
this  case  It  may  be  conceded,  that  the  law 
of  this  state  gorenied  the  will  of  Boyd  so  far 
as  It  related  to  realty  within  this  state.  It 
Is  the  rule  Id  this  state  that  a  widow  may 
take  under  the  wilt  of  her  deceased  husband, 
and  also  retain  her  right  of  dower,  unless  to 
do  BO  would  be  inconsistent  with  and  defeat 
some  provision  of  the  will.  Howard  v.  Wat- 
son, 76  Iowa.  230.  41  N.  W.  45.  The  provi- 
sions of  the  will  of  Boyd  In  favor  of  his  wid- 
ow did  not  purport  to  be  in  lieu  of  dower,  and 
there  was  nothing  in  the  will  which,  under 
the  laws  of  this  state,  was  Inconsistent  with 
her  right  to  take  under  the  will  and  also  to 
take  dower  In  the  estate.  Section  2452  of  the 
Code  provides  that  the  widow's  share  cannot 
be  affected  by  any  will  of  her  husband,  un- 
less she  consent  thereto,  and  the  consent  Is 
entered  In  the  proper  prolrate  record.  If  the 
Instrument  which  Mrs.  Boyd  executed  be  giv- 


en the  etteet  of  a  consent  to  take  under  the 
will,  It  would  not  affect  Iier  right  to  dower  In 
realty  situated  in  this  state,  under  the  conces- 
rion  we  have  made  for  the  purposes  <^  tbis 
case,  because  there  was  nothing  In  the  win 
Inconsistent  with  her  rif^t  to  do  so. 

We  are  next  led  to  inquire  what  effect  the 
a«re«nent  she  entered  into  md  the  payment 
made  to  ber  had  upon  her  right  to  dower  in 
realty  within  thia  stata  The  evidence  shows 
clearly  that  tbe  Intent  of  the  widow  in  the 
tronmction  was  to  accept  tbe  (10,000  paid, 
and  the  benefits  eaqjvessly  conferred  by  the 
will,  In  lieu  of  her  distributive  share  in  tbe 
estate  of  ber  deceased  husband.  She  stated, 
r^watedly,  that  such  was  the  ease,  and,  al- 
though she  had  knowledge  of  the  real  estate 
In  Clinton,  she  never  made  any  claim  to  it 
after  the  money  was  paid  to  her  according  to 
the  agreement,  although  she  knew  that  it  was 
to  be  sold.  Her  will  does  not  contain  any 
intimation  that  she  had  or  claimed  an  inter- 
est in  realty.  The  settlement  she  made  was 
in  tbe  nature  of  a  sale  of  her  Interest  In  the 
estate  exclusive  of  the  benefits  conferred  by 
the  win,  in  consideration  of  tbe  money  paid 
to  her.  It  Is  true  that  It  was  nominally 
made  with  the  executors  of  tbe  estate,  and 
that  it  was  approved  the  court;  but  that 
did  not  affect  the  real  nature  of  the  transac- 
tion. Tbe  same  result  could  have  been  reach- 
ed by  an  arrangement  with  the  residuary  leg- 
atees alone.  The  will  did  not  authorize  the 
payment  made,  and  It  Is  not  shown  that  the 
court  bad  any  authority  to  approve  It.  unless 
by  giving  It  the  effect  of  a  payment  to  tbe 
residuary  legatees.  That  was  permissible, 
because  they  authorized  the  payment,  and  It 
was  for  tbelr  benefit.  Therefore  tbe  written 
authority  to  make  tbe  payment  which  they 
gave  was  properly  treated  by  the  court  as  a 
voucher  for  money  paid  on  their  order,  to  ap- 
ply on  their  shares.  The  effect  of  the  agree- 
ment and  payment  was  to  vest  In  the  estate, 
for  the  benefit  of  the  devisees  and  legatees 
other  than  the  widow,  all  right  to  the  realty 
In  this  state,  as  well  as  to  other  property 
which  she  might  otherwise  have  claimed. 
That  such  was  ber  Intent,  and  the  latent  of 
the  executors  and  residuary  legatees,  cannot, 
under  the  evidence,  be  doubted.  It  was  not 
necessary  that  she  execute  formal  conveyan- 
ces of  her  Interest  In  the  real  estate.  Dnn- 
lap  V.  Thomas.  69  Iowa,  358,  28  N.  W.  637; 
Ulchart  v.  Rlchart.  30  Iowa.  465.  The  mak- 
ing of  the  agreement  and  the  payment  of  the 
money  was  effectual  to  divest  her  title,  and 
the  trustees  had  authority  to  convey  the  prop- 
erty. 

But  it  Is  said  that  parol  evidence  to  show 
the  Intent  of  the  parties  to  tbe  agreement  can- 
not be  received,  because  tbe  agreement  Is  in 
writing,  and  free  from  ambiguity,  and  that 
It  does  not  show  that  any  right  or  Interest 
Is  thereby  transferred  by  the  widow,  but 
shows  that  tbe  will  Is  to  continue  In  force. 
Tbe  writing  is  sufficiently  explicit  In  descril)- 
tug  the  benefits  which  are  ^o  Inure  to  tbe 
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widow  by  virtue  of  the  settlement,  but  It  doea 
not  purport  to  contain  the  whole  agreement. 
It  does  not  show  who  are  the  parties  to  It, 
and  does  not  express  the  consideration  which 
induced  the  unnamed  parties  to  Join  In  It. 
We  are  of  the  opinion  that  it  was  competent 
to  supply  these  omissions  by  oral  evidence. 
The  writing  signed  by  the  widow  was  not  a 
mere  election  to  take  under  the  will,  but  part 
of  an  agreement  a  portion  of  which  was  not 
In  writing,  and  which  may  be  fully  shown. 
The  plaintiff  had  knowledge  of  tbe  writing 
ti^ore  be  obtained  the  deeds  under  which  he 
claims,  and  tbe  deeds  merely  purported  to 
convey  the  Interest  which  tbe  grantors  had 
IQ  tbe  property  described.  As  they  tiad  oo 
interest  to  conv^,  none  was  acquired  by  their 
grantee.  Tbe  conclusions  we  have  stated 
make  it  unnecessary  to  consider  numerous 
questions  discussed  In  argument  The  decree 
of  the  district  court  appears  to  be  fully  sus- 
taloed  by  tbe  recwd,  and  la  affirmed. 


BLDBIDGB  t.  STBWART. 
(Snio'Nne  Court  of  Iowa.    April  11,  18B6.) 
Appsal— Rkmaheb  of  Counsel— Re 71  bv—In- 

BTHOOnOMS. 

1.  Where  appellee,  io  bis  abstract,  denies 
tbe  improper  remarks  impated  to  hla  counsel  io 
appellant's  abstractB,  unless  appellant  files  a 
transcript  as  to  such  matter,  tbe  remarks  can- 
not be  reviewed. 

2.  Wb«e  instractlons  In  regard  to  the  meas- 
ure of  damages  are  unobjected  to,  they  become 
tbe  law  of  tbe  cose,  and  therefore  tbe  exclusion 
of  evidence  material  In  view  of  the  rule'  of  dam- 
ages so  laid  down  requires  a  reversal,  Irrespec- 
tive of  whether  such  rule  was  correct  or  not 

Appeal  from  district  court,  Oerro  Gordo 
county;  P.  W.  Burr,  Jadge. 

Action  for  wages.  Trial  to  a  JU17.  Ver- 
dict and  jodgment  tor  plaintiff,  and  defend- 
ant appeals.  Berersed. 

Richard  Wilbur  and  Cllggltt  &  Rule,  for 
appellant.  Olass  &  McConlogue,  for  appel- 
lee. 

KINNE,  J.  1.  Plaintiff  alleged  that  be  en- 
tered Into  defendant's  employment  on  July 
30, 1892,  at  tbe  agreed  price  of  $50  per  month 
to  take  care  of  and  track  horses  and  sucb 
work  as  Is  required  in  caring  for  stallions, 
brood  mares,  and  trotting  borses,  and  con- 
tinued in  said  employment  until  July  ]7, 
1893;  that  he  bad  been  paid  $373;  that  the 
argeement  for  the  $50  per  month  was  until 
January  1,  1893,  and  nothing  further  was 
said  as  to  wages;  that  plaintiff's  services 
were  reasonably  worth  $50  per  month  for 
tbe  time  after  January  1,  1893,  and  there  is 
$204.40  due  blm.  Defendant  answered,  ad- 
mitting that  plaintlflTa  wages  should  bo  ?50 
per  month  to  January  1,  1893,  and  averring 
that  at  said  time  it  was  agreed  tbat  plain- 
tiff's wages  should  thereafter  be  $45  per 
month.  In  a  counterclaim  he  alleged:  Tbat 
plaintiff  was  employed  In  his  (defendant's) 


stables  while  the  defendant  was  engaged  In 
the  business  of  standing  blooded  stallions. 
That  he  had  app(dnted  plaintiff  bis  gener- 
al superintendent  to,  in  bis  (defendant's)  ab- 
sence in  Europe,  have  care  of  breeding  said 
stallions  according  to  tbe  wishes  of  defend- 
ant's patrons.  "Tbat  at  said  time  defendant 
had  In  his  stable,  and  under  plaintiff's  con- 
trol, a  stallion  called  'Manchester  G,'  to 
which  one  1.  L.  Potter,  a  patron  of  defend- 
ant was  desirous  of  breeding  mares,  and 
placed  said  mares  in  defendant's  staUe  in 
the  care  and  control  of  plaintiff,  with  tbe 
express  understanding,  as  plaintiff  well  knew, 
that  said  mares  were  to  be  bred  to  said  stal- 
lion; but  that  plaintiff  betrayed  tbe  trust 
confided  In  him,  and  willfnllj,  wantonly,  and 
maliciously  bred  one  of  said  mares  to  another 
stallion  of  defendant's,  against  the  will,  and 
without  the  knowledge  or  consent  of  defend- 
ant or  of  said  patron.  That  the  said  Potter 
had  other  mares  which  he  contracted  to 
breed  to  sold  stallion  for  the  same  and  tbe 
following  year,  but  afterwards  learned  of 
plaintiff's  breach  of  trast,  and  thereby  lost 
his  confidence  In  defendant's  stables,  and  re- 
fused to  patronize  defendant  and  bis  stables, 
and  demanded,  and  defendant  was  forced  to 
pay,  said  Potter  the  sum  of  $100  damages  for 
plaintiff's  said  act;  and  said  act  became 
known  to  many  other  patrons  of  defendant, 
whereby  the  reputation  and  standing  of  de- 
fendant's stables  became  impaired,  to  his 
damage,  compensatory  and  exemplary.  In  the 
sum  of  $500,  for  which  he  asks  Judgment" 
Plaintiff,  in  a  reply,  denied  all  of  tbe  alle- 
gations of  the  answer.  Defendant  filed  his 
affidavit  for  a  continuance  of  the  cause  on 
account  of  the  absence  of  certain  witnesses, 
which  motion  tbe  court  sustained,  whereupon 
plaintiff,  to  avoid  a  continuance,  admitted 
that  the  witnesses,  if  present  would  testify 
as  in  said  affidavit  stated,  and  thereupon 
said  cause  proceeded  to  trial.  Bvldeuce  was 
Introduced  by  tbe  parties  tending  to  sustain 
their  several  allegations.  The  defendant  of- 
fered in  evidence  bis  affidavit  for  a  contin- 
uance, which  was  read  to  the  Jury,  except 
portions  thereof,  which  tbe  court  excluded, 
to  which  ruling  an  exception  was  taken. 
Appellant  charges  tbat  plalntltTs  counsel  was 
guilty  of  gross  and  prejudicial  misconduct  In 
making  certain  statements  to  the  Jury  In  his 
closing  argument  to  which  exception  was 
taken.  These  two  matters  constitute  the  on- 
ly errors  assigned. 

2.  Touching  the  misconduct  complained  of, 
we  cannot  In  the  condition  in  which  we  find 
tbe  record,  determine  It  The  language  im- 
puted to  plaintiff's  counsel  in  appellant's  ab- 
stract is  denied  In  appellee's  abstract  which 
must  we  think,  to  that  extent,  be  treated  as 
a  denial  of  appellant's  abstract.  Appellant 
doea  not  reaffirm  the  correctness  of  his  orig- 
inal abstract  aa  we  think.  If,  however,  tbe 
language  used  can  be  so  treated.  It  devolved 
upon  appellant  to  file  a  transcript  as  to  the 

matter  in  dispute.   He  hos/not-tlpg^yp^  and 
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we  cannot  pasB  upon  tbe  quesUon  aongbt  to 
Iw  presented. 

8.  It  U  oontenaed  that  tbe  court  emA  In 
ruling  ont  cortaln  parts  of  tbe  statemnits  in 
defmdfuif a  affldavft  for  a  conttaHumce,  and 
in  this  -view  we  concur.  We  aball  not  set 
ont  the  BlBdaTlt.  In  brtef.  we  think  that  all 
of  that  part  of  tbe  affidavit  printed  in  tbe  ab- 
stract in  "bold-faced  type,  '  aa  it  Is  called  in 
appeliant'B  argumeot,  and  whlt^  d^ndant 
was  iwotalblted  from  reading  to  the  jury, 
Bbonld  have  been  admitted  In  evidence.  Tbls 
we  decide  with«nt  in  any  manner  conaidor- 
Ing  or  determining  tbe  rule  as  to  the  meas- 
ure of  damages  in  the  case,  as  tint  aneaUon 
ii  net  before  na.  The  court  instructed  the 
Joxy  ftdlowtng  tlie  line  of  defendant'a  coun- 
terclaim, and  embracing  damages  for  brenl- 
ing  Potter's  mare  to  tbe  wrong  staUlra,  and 
for  loss  of  Potter's  patronage  in  tbe  ensuing 
year  on  account  thereof.  These  instructions. 
vfaelSieT  Tfsfet  or  wrong,  were  the  law  of  the 
case,  and  it  oecum  to  ns  that  the  statanents 
In  tin  afBdavIt  which  we  bold  to  have  been 
wrongfully  atricJcen  out  or  prevented  from 
being  read  to  tbe  jury,  were  material  and  rel- 
evant in  view  of  tbe  rule  of  damages  stated 
In  tbe  inatmctions.  As  we  have  said,  the  In- 
structions were  not  excepted  to,  and  bence 
we  cannot  consider  the  fturtber  question  ar- 
gued by  counsel  as  to  tbe  rule  of  damages  In 
such  cases.  Bevensed. 


MORSE  T.  HAMILIi.  SherifF,  et  al. 
(Supreme  Court  of  Iowa.    April  10,  18W.) 

RbPLSVIH— PLAISTiyV  *TJBT  SHOW  TiTLE. 

In  an  actioD  againat  a  BheriS  and  an  at- 
tBchin;  creditor,  to  recover  goods  held  by  tbem 
under  bo  attactuneot  agaiuat  a  third  jjerBOQ, 
where  there  was  evidence  that  plaintiS  had  Bold 
the  goods  to  such  third  person,  but  none  that 
the  sale  had  been  FMcinded.  a  verdict  sboold 
have  been  directed  for  defeadaat. 

Appeal  from  district  court,  CmroU  cnmty; 
C.  D.  Goldsmith,  Judge. 

Plaintiff,  tbe  duly  appointed  receiver  of  the 
flrm  of  Well,  Dreyfus  ft  Co.,  brtnKs  this  ac- 
tion to  recover  tbe  poasesslon  of  three  certain 
boxes  of  general  mercbutdise,  of  the  value 
of  1710.59.  of  which  he  alleges  be  Is  the 
al>selnte  and  unqualified  owner,  from  the 
poaseeslon  of  the  defendant  sbertff.  Tbe  de- 
fendants answered,  denying  geoeratly,  and  by 
way  of  an>enduient  alleged  as  follows:  "The 
said  goods  were  not  replcrlned  by  plaintiff, 
nor  the  coroner  for  them,  but  the  return  of 
the  replevin  In  this  action  Is  erroneous,  and 
does  not  state  the  facts;  that  futid  coroner 
never  did,  In  &ct,  levy  said  writ  of  replevin 
on  said  goods,  and  never  la  fact  delivered 
Bsld  goods  to  plaintiff,  and  never  in  fact  took 
them  from  the  sheriff."  At  the  concinslon 
of  the  evidence  for  plaintiff,  the  defendants 
moved  for  a  verdict  upon  tbe  ground  that  it 
was  not  shown  that  plaintiff  was  the  owner  of 
tiie  goods,  or  entitled  to  the  possession  of  the 
same,  wblch  motion  waa  overruled.  After  ail 


the  CTldence  was  introduced  tbe  ^alntUT 
mored  tbe  coiurt  for  verdict,  which  motitMi 
was  sustained,  and  Judgment  entered  for  tbe 
plaintiff  for  the  possesaion  at  the  goods  and 

for  costs.  Defendants  appeal  Reversed. 

A.  tJ.  Quint  and  F.  M.  Powers,  for  ap- 
pellants. W.  R.  Lee  and  Geoige  W.  Bowen. 

for  appellee. 

GIVEN,  J.  PlalntlfT  claims  possession  of 
tbe  goods  In  question  by  virtue  ixt  being  tbe 
absolute  and  unqtiallfied  owner  thereof,  while 
the  defendant  Hamlll,  as  sheriff,  claims  tbem 
by  virtue  of  the  levy  of  a  writ  of  attachment 
in  his  hands  In  favor  of  defendant  MInchen 
against  Nichols.  Appellants  contend  that  tbe 
plaintiff  failed  to  proved  ownership,  and  that 
the  court  therefore  erred  In  directing  a  ver- 
dict for  the  plaintiff,  and  In  rendering  Judg- 
ment thereon.  The  only  evidence  of  owner- 
ship offered  by  tbe  plaintiff  wns  that  of  Mr. 
liee,  traveling  salesman  for  tbe  plaintiff. 
He  was  asked:  "Do  you  know  whose  goods 
these  were  that  you  examined  there  In  tbe 
jewelry  store.  In  the  presence  of  the  sheriff 
and  myself 7"  Defendants  objected  as  incom- 
petent, the  objection  was  overruled,  and  the 
witness  answered:  "I  do."  He  was  then 
asked:  "Whose  were  they  ?"  Defendants  oll>- 
jected  as  incompetent,  wliich  obJectlMi  was 
overruled,  and  defendants  excepted.  The  wit- 
ness answered:  "Belong  to  Well,  Dreyfus  & 
Co."  This  witness  further  stated  that  the 
goods  bad  been  billed  to  Jones  Nichols,  Car- 
roll, Iowa,  in  pursuance  of  a  sale  be  had 
made  to -Nichols.  No  evidence  whatever  was 
Introduced  t^tding  to  show  that  the  sale  to 
Nichols  had  been  canceled.  If  It  may  be 
said  that  the  objections  stated  above  were 
properly  overruled,  because  the  answers  call- 
ed for  were  merely  preliminary  to  showing 
ownership  In  the  plaintiff,  we  are  left  with- 
out any  evidence  whatever  of  ownership, 
but,  upon  the  contrary,  have  evidence  that 
the  goods  had  been  sold  to  Nichols.  Tbe 
plaintiff  having  failed  to  Introduce  any  evi- 
dence of  ownership  or  right  to  possesslcm, 
we  think  that  the  defendants*  motion  for  a 
verdict  should  have  been  sustained,  and 
that  the  phiintlirs  motion  for  a  verdict  should 
have  been  overruled.  Our  conclusion  Is  that 
the  judgment  of  tbe  district  court  must  be 
reveraed. 


HATHAWAY  v.  BrULINGTON.  C.  R.  & 
N.  R.  CO. 

(Supreme  Court  of  Iowa.    April  10,  1S96.) 

MiaCONDCCT  OF  JUKOK — AFFBAL — B.BT1BW. 

1.  It  IB  error  for  a  Juror  to  state,  In  tbe  jniy 
reom,  his  own  knowledge  of  facts  beating  on  ■ 
material  irnue  In  the  case. 

2.  Where  an  esnnunation  of  the  evidence  in 
the  record  shows  that  a  plaintiff  would  have 
been  entitled  to  recover  nominal  damages  only, 
a  judgment  for  defendant  will  not  be  revemed 
for  error  not  affecting  the  merits  of  the  case. 

Appeal  from  district  court,  Bucluuutt 
coant>';  J.  J.  ToUerton,  Judge,.  . 
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Action  to  recOTer  damages  for  burning 
grass.  Trial  to  a  Jury,  rerdkri  for  defend- 
ant, and  plaintiff  appeals.  Affirmed. 

E.  B.  Abbott  and  M.  W.  Harmon,  for  ap- 
peUant.  8.  K.  Tracy  and  Ranster  &  Everett, 
for  appellee. 

KINNE,  J.  1.  This  Is  an  action  to  recover 
damages  for  negligently  permitting  tire  to 
escape  from  defendant's  locomotive,  wbicli 
fire^  it  is  claimed,  destroyed  tlie  grass  upon 
plaintiff's  land.  Tbere  Is  no  question  as  t» 
the  escape  of  tbe  fire,  and  It  Is  equally 
clear  that  It  burned  over  tbe  ground  of 
plaintiff.  Tbe  only  conti-oversy  is  over  tbe 
qocfltlon  of  damages.  As  the  Jury  returned 
a  verdict  for  the  defendant,  It  Is  apparent 
that  tbey  found  that  the  flre  caused  no  dam- 
age to  the  plaintiff.  The  evidence  as  to  tbe 
value  of  tbe  graas  bamed  was  conflicting. 
Some  of  It  tended  to  show  that  It  was  worth 
little,  if  anything.  From  tbe  wbole  evi- 
dence tbe  Jury  were  Justified  In  their  find- 
ing, and  we  cannot  disturb  It 

2.  It  is  claimed  that  there  was  such  mls- 
cMiduct  of  the  Jury  as  to  necessitate  the 
setting  aside  of  this  verdict.  Upon  this 
point  It  is  urged  that  Juror  Josiln  had  a 
brother  in  the  employ  of  the  defendant,  and 
that  be  failed  to  disclose  that  fact  in  his 
voir  dire  examination.  It  is  not  shown  that 
JosUu  was  8 sited  if  lie  did  tiave  a  broth- 
er in  defendant's  «npioy,  but  It  Is  averred 
that  such  questions  were  asked  as  "should 
have  caused  Joalln  to  reveal  the  fact  of  his 
brotber's  employment  by  defendant."  No 
question  is  set  out  from  which  it  can  be 
said  that  Juror  JosIIn  did  not  fairly  and 
fully  answer  all  questions  put  to  him  on 
such  examination.  The  statement  touching 
this  matter  in  the  affidavit  is  a  conclusion 
only.  No  reasou  is  shown  In  this  respect 
for  disturbing  the  verdict 

3.  It  Is  urged  that  Juror  Joslln  was  guilty 
of  such  misconduct  in  tbe  Jury  room  as  war- 
rants us  in  reversing  this  case.  It  Is  said 
that  he  was  prejudiced  in  defendant's  fa- 
vor; that  he  claimed  to  bis  fellow  jurors  to 
have  personal  knowledge  of  tbe  facts  In  Is- 
sue; that  be  drew  a  map  of  plalntlfTs  land 
from  bis  own  personal  knowledge,  and  stat- 
ed tbat  he  bad  been  over  the  land  and  gath- 
ered cat-tails  on  said  land,  and  tbat  the 
land  was  not  worth  anything.  So  far  as  the 
map  or  outline  drawn  by  the  Juror  is  con- 
cerned, it  does  not  appear  tbat  It  was  not 
a  correct  representation  of  plaintiff's  land 
as  shown  by  the  evidence.  Tbe  action  of 
this  juror  was  unwarranted.  He  bad  no 
right  to  state  to  the  jury  what  he  bad  per- 
sonal knowledge  of,  as  to  matters  in  contro- 
versy. The  Jury  had  no  right  to  consider 
any  facts  not  pot  in  evidence  in  the  regu- 
lar course  of  tbe  trial.  No  Juror  has  a  right 
to  give  evidence  in  the  jury  room,  as  was 
done  la  this  case,  of  matters  material  to  tbe 
issue.  A  material  fact  In  issue  was  tbe 
damage  done  by  the  Are  to  the  grass  of 


plaintiff,  and  the  value  of  said  grass;  and 
the  statements  of  the  JarcHT  JoctUn  as  to  tbe 
value  of  the  laud,  and  tbat  cat-tails  grew 
aptm  It  tended  to  support  tbe  defendant's 
case.  Nor  were  these  matters  inhering  In 
the  verdict  But  this  case  should  lot  be  re- 
versed on  account  of  these  acts  of  Juror  Jos- 
Un,  if  tbe  verdict  actually  rendered  was  8nl>- 
Btantially  just.  In  other  words,  if,  in  view 
of  all  of  tbe  evidence,  the  verdict  effectuates 
Justice  between  tbe  parties,  It  should  not  be 
set  aside,  and  the  parties  pat  to  the  trouble 
and  expense  of  a  new  trial  because  of  the 
misconduct  of  a  juror  In  the  jury  room.  It 
seems  to  us,  on  a  full  examination  of  all  of 
tbe  evidence,  that  substantial  Justice  has 
been  done  by  tbe  verdict  rendered  (Wood- 
ward V.  Horst,  10  Iowa,  120);  that,  mider  tbe 
view  of  the  evidence  moBt  favorable  to 
plaintiff,  he  would  only  have  been  entitled  to 
nominal  damages.  If  any;  and  we  have  uni- 
formly held  that  we  would  not  reverse  a 
case  because  of  a  failure  to  give  nominal 
damages  where  they  would  have  been  Justi- 
fied. We  are  therefore  of  the  opinion  tliat 
we  are  not  warranted  in  reversing  this  case 
for  tbe  misconduct  complained  of.  Code.  § 
2690;  Croddy  t.  Railway  Oo.  (Iowa)  60  N. 
W.  214,  and  cases  cited. 

4.  Several  errors  are  assigned  upon  the 
rulings  of  the  court  touching  tbe  admission 
of  evidence.  We  have  careftiUy  investigat- 
ed each  of  them,  and  discover  no  enor.  Af- 
firmed. 


SMITH  V.  SKOW  «t  al. 
(Supreme  Court  of  Iowa.    April  10,  1896.) 
iKTOXiCATiifo  Liquor— LiBx  roR  Licssbb  Tax— 
Pkioritt. 

Voder  the  "Mulct  Law"  (Acta  25th  G^d. 
Assem.  c.  62,  S  1),  providing  that  the  "tax"  for 
the  pririlt^ge  of  selling  liquora  shall  he  a  lien  up- 
on bU  property,  both  real  and  personal  used  In 
cHrrying  on  the  liquor  busloras.  sDch  lies  is  not 
superior  to  a  mortgage  existing  at  tbe  time  the 
lien  attaches. 

Appeal  from  district  court,  GUnton  connty; 
A.  J.  House,  Judge. 

Action  on  a  note  and  for  the  foreclosure  of 
a  mortgage  securing  it  Decree  for  pUiintlff, 
and  the  defendant  Cltutoa  county  aiq>eals. 
Affirmed. 

A.  T.  Wheeler  and  F.  F.  Hnlleran,  for  ap- 
pellant. Calvin  H.  George,  for  appellee. 
Crooks  &  Suell  and  A  P.  Barker,  having  a 
ease  Involving  a  like  question,  appear  by  con- 
sent ftnd  file  an  ai^gument  for  appellee. 

KINNE.  J.  1.  In  October,  1892.  the  de- 
fendant Skow  and  wife,  for  the  purpose  of 
securing  the  payment  of  fZ.OOO  in  accordance 
with  the  ietma  nf  a  certain  promissory  note, 
executed  and  delivered  to  plaintiff  a  mortgage 
upon  certain  real  estate  situated  In  tbe  city 
of  Clinton,  Iowa.  Tbe  mortgage  was  record- 
ed on  October  3,  1S92,  is  due  and  unpaid. 
In  tbe  fall  of  1893  and  tbe  winter  of  1893  and 
1894,  and  ever  since  that  time,  the  bnildlag 
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■Itaated  upon  said  real  estate  has  been  used 
and  occnpled  by  the  d^endant  Jones,  tbe 
grantee  of  Skow,  tar  saloon  purposes,  and 
he  has  maintained  and  kept  a  saloon  therein 
during  all  of  uld  time.  The  defendant  Clin- 
ton coanty  claims  a  Hen  upon  said  premises 
in  the  sum  of  ?443.43  In  the  nature  of  a 
tax  under  chapter  62,  Acts  2Sth  Oen.  Assem., 
known  as  the  "Mulct  T-aw."  The  only  qnes- 
tlon  Involved  in  this  appeal  Is  as  to  whether 
the  lien  of  the  county  Is  superior  to  that  of 
plaintiff  by  virtue  of  his  mortgage.  The  dis- 
trict court  adjudged  that  the  Hen  of  the  coun- 
ty was  Inferior  to  that  of  plaintlfTs  mortgage, 
and  the  county  appeals. 

2.  The  sole  question  Is  as  to  the  priority  of 
Hens.  In  BIbblns  v.  Clark,  90  Iowa,  234, 
57  N.  W.  884,  59  N.  W.  290,  this  court  held 
that,  where  taxes  on  personal  property  be- 
came a  lien  upon  real  estate  after  the  lien 
of  a  mortgage  bad  attached  thereto,  such  tax 
lien  was  junior  and  Inferior  to  the  mortgage 
lien.  Two  members  of  the  court  dissented 
from  that  holding,  and  adhered  to  the  con- 
trary rule,  as  stated  in  the  opinion  in  Trust 
Co.  V.  Young,  81  Iowa,  739,  30  N.  W.  116,  and 
46  N.  W.  1103.  The  act  providing  for  the 
assessment  of  the  tax  Id  controversy  and  cre- 
atiniHr  a  lien  therefor  reada,  "All  such  taxes 
shall  be  a  perpetual  Men  upon  all  property, 
both  personal  and  real,  used  or  connected 
with  the  business."  Chapter  62,  !  1,  Acts 
25th  Gen.  Assem.  As  the  several  members 
of  this  court  adhere  to  their  former  opinions 
touching  the  Hen  of  personal  taxes  on  real 
estate  with  reference  to  mortgages  which 
exist  upon  real  estate  when  such  personal 
tax  becomes  a  lien  thereon,  It  Is  desirable  to 
rest  the  determination  of  the  question  pre- 
sented In  this  case  upon  another  ground,  up- 
on which  we  all  agree,  and  that  Is  that  this 
sum  which  It  Is  provided  shall  be  a  Hen  upon 
property,  both  pergonal  and  real,  is  not  In 
fact  a  tax,  as  we  usually  use  that  word.  It 
matters  not  that  the  legislature,  in  the  stat- 
ute, speaks  of  this  Ucense  or  charge  as  a  tax. 
That  does  not  make  It  a  tax.  It  Is  In  reality 
a  charge  or  Ucense  exacted  for  the  privil^e 
of  carrying  on  the  business  of  vending  liq- 
uors, which  charge  Is  made  by  statute  a  Hen 
upon  all  property,  both  personal  and  real, 
used  or  connected  with  the  business.  The 
doctrine  adhered  to  by  a  minority  of-the  court 
In  Bibbln's  Case  extends  the  priority  of  the 
Uen  of  personal  taxes  on  real  estate  over  ex- 
isting mortgages  as  to  taxes  proper,— that  Is, 
general  taxes.  As  we  have  said,  this  Is  not 
a  tax,  and  certainly  not  a  general  tax.  Not 
being  In  the  nature  of  a  general  tax,  and  the 
statute  not  undertaking  to  make  this  charge 
or  Ucense  a  lien  upon  real  property  superior 
to  existing  Hens,  we  discover  no  reason  for 
holding  It  to  be  prior  to  the  Hen  of  plaintiff's 
mcMtgaga  It  Is  such  a  charge  as  attaches  to 
and  becomes  a  Uen  on  the  real  estate  when 
it  is  assessed,  and  does  not  take  priority  over 
the  Uen  of  a  mortgage  then  exlstlns  upon 
real  estate.  Affirmed. 


WHITESELL  v.  HILL. 
(Supreme  Court  of  Iowa.    April  11,  1896.) 

APPKAL  — INOONBISTBKT  VckDICT  —  PbTSICUHS  — 
HALPaACTICE — EVIDKNCE. 

1.  In  an  action  against  a  physician  for  mal- 

f)ract{ce  in  reducing  a  fractnre  of  an  arm.  al- 
eged  to  have  resulted  in  rendering  the  linil* 
useless,  defendant  denied  negli^Dce,  claiming 
the  injury  was  caused  by  a  second  injury  to  the 
arm  after  he  had  discharged  the  case,  and  oonn- 
terclaimed  for  services  in  reducing  the  fracture. 
Held  that,  a  verdict  for  plaintiff  for  fl  would 
not,  on  appeal  by  him,  oe  distotbed  as  incon- 
sistent, as  the  jury  may  have  found  that  the 
condition  of  the  arm  at  the  trial  was  In  a  large 
measure  doe  to  the  second  injury. 

2.  A  phfBician  is  required  to  exercise  only 
the  average  degree  of  skill  possessed  by  jfibjm- 
cians  practiciDg  in  bis  locality. 

3.  An  instruction  that  n  Sndicg  for  olals- 
tiff  would  not  be  warranted  from  the  coDditioo 
of  plaintiff's  arm  alone  was  proper. 

4.  In  an  action  for  malpractice,  the  burden 
is  upon  plaintiff  to  show  his  freedom  from  uegU- 
gence  contributing  to  the  result  complained  of. 

6.  Where,  In  an  action  for  malpractice  al- 
lied to  have  eatued  the  disablement  of  pbUa- 
tirs  arm,  the  answer  chained  that  plaiutifE  wan 
guilty  of  contributory  negligence,  it  waa  proper 
to  instruct  aa  to  the  care  required  of  plaintiff, 
and  his  necessity  to  follow  defendant's  instnic- 
tlons. 

6.  Where  plaintiff,  in  an  action  for  malprac- 
tice. HaimM  that  n  certain  bandage  was  negli- 
gently placed  on  his  arm  by  defendant,  causing 
him  excessive  pain,  and  defendant  introducetl 
evidence  of  directions  given  plalatiCf,  which,  if 
faltoTC-ecl,  would  have  saved  the  trouble  complain- 
ed of,  it  wna  proper  to  instruct  as  to  plaintilTs 
duty  to  follow  defeodant's  directions,  and  aa 
to  the  care  which  he  should  have  used. 

7.  Thiit  a  physician  was  guilty  of  negligence 
in  the  treatment  of  his  patient,  resulting  in  dam- 
ages to  the  latter,  does  not  necessarily  preclude 
liim  from  recovering  any  compensatian  whatever 
for  his  services:  the  amount  of  his  recovery,  if 
anything,  depending  on  the  amount  of  damages 
Kuffered  becaiwe  of  his  negligence. 

Appeal  from  district  court,  Hardin  conuty; 
B.  P.  BirdsaU,  Judge. 

This  stilt  waa  brought  against  the  defend- 
ant, who  is  a  physician,  to  recover  damages 
for  malpractice  In  reducing  a  fnctnre  of 
plalntlfl'a  arm.  There  waa  a  trial  to  a  Jury, 
residtlng  In  a  vordlct  and  Judgment  for  de- 
fendant.   Plaintiff  appeals.  Affirmed. 

J.  H.  Scales,  for  appellant.  F.  M.  Wil- 
liams and  C.  &.  Albrook,  for  appellee. 

DEEHER,  J.  The  plaintiff,  while  engaged 
In  puUing  stumps,  with  a  machine  known  as 
a  "stump  puller,"  received  an  injury  which 
resulted  In  a  simple  oblique  fracture  of  the 
humerus  bone  of  the  left  arm.  He  employed 
the  defendant  to  reduce  the  fracture,  and 
claims  that,  by  reason  of  the  negligent  and 
imsklllful  treatment  he  received,  his  arm  in 
useless,  and  he  is  permanently  disabled.  The 
defendant  admitted  that  he  was  called  upon 
to  set  the  plaintiff's  arm,  but  denied  any  neg- 
ligence or  unsldUfulness  In  so  doing;  and  be 
claimed  that,  after  be  had  discharged  the 
case,  and  ceased  to  treat  plaintiff,  he  (plain- 
tiff)  while  carrying  some  heavy  article,  slip- 
ped and  fell,  and  Injured  his  arm,  and  that 
he  neglected  to  notify  defendant  .thereof. 
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or  to  call  any  other  pbysidan  to  treat  the 
same,  and  that,  by  reason  thereof,  bis  arm 
Is  bent  and  injured,  and  that  the  present  con- 
dition of  plaintiffs  arm  Is  due  to  his  own 
Q^lgence  and  the  accident  aforesaid.  De- 
fendant further  pleaded  a  counterclaim  for 
serviceB  rendered  the  plaintiff  In  redncint; 
the  fractore.  The  Jury  returned  a  verdict 
for  plaintiff  In  the  sum  of  one  dollar,  upon 
which  Judgment  was  rendered,  and  this  ap- 
peal followed. 

1.  There  are  32  assignments  of  error;  hut 
we  find,  on  turning  to  the  aiKumeot,  that 
but  few  of  them  are  discussed  by  counsel  In 
their  brief  and  argument,  and  these  may  be 
classed  under  two  heads.  First,  it  is  In- 
sisted that  the  verdict  Is  Intrinsically  dis- 
crepant and  tnconslstent  It  will  be  noticed 
that  the  Jury  canceled  the  defendant's  claim 
for  serrices.  and  allowed  the  plaintiff  one 
dollar  hi  addition  thereto.  While  It  may  be 
that  the  verdict  is  the  result  of  a  compro- 
mise, yet  It  is  not  so  discordant  with  the  evi- 
dence as  to  Justify  us  in  interfering.  The 
Jury  may  well  have  found  that  the  condition 
of  plaintiff's  arm,  as  it  appeared  at  the  time 
of  the  trial,  was  la  a  lai^  measure  con- 
tributed to  by  an  injury  he  received  after 
defendant  had  ceased  his  treatment. 

2.  It  is  urged  that  instnictlons  4  and  6, 
given  by  the  court,  are  conflicting  and  mis- 
leading. The  fourth  Instruction  gives  a  gen- 
eral statement  of  the  law  as  to  the  d^ee  6t 
learning  and  skill  which  must  be  possessed 
and  exercised  by  one  holding  himself  out  as 
competent  to  treat  diseases  or  injuries,  and 
the  fifth  makes  an  application  of  the  rule 
to  the  facts  as  plaintiff  claimed  them  to  be. 
In  each  Instruction  It  was  said  that  defend- 
ant must  possess  and  exercise  the  average 
ekm,  learning,  and  proficiency  of  the  medical 
profession  generally  in  the  locality  where  the 
defendant  practiced.  It  la  tme  that.  In  the 
fifth  instruction,  the  court  said  that  defend- 
ant must  have  and  exercise  the  average  pro- 
ficiency, skill,  and  care  of  the  medical  pro- 
fession in  the  vicinity  of  the  defendant's  resi- 
dence; but,  as  applied  to  the  facts  of  the 
case,  the  Instructions  meant  practically  the 
same  thing,  for  It  was  shown  that  the  de- 
fendant practiced  In  the  vicinity  of  the  defend- 
ant's residence.  It  Is  also  Insisted  that  that 
part  of  the  fifth  Instruction  which  we  have 
referred  to  Is  erroneous.  Tbe  Instruction 
seems  to  call  for  the  exercise  of  the  average 
degree  of  skill,  learning,  and  ability  pos- 
Ressed  by  members  of  the  medical  profession 
In  the  locality  where  the  defendant  prac- 
ticed. This  is  all  that  is  required.  Smoth- 
ers V.  Hanks,  34  Iowa,  289;  Peck  v.  Hutchin- 
son, 88  Iowa,  820,  55  N.  W.  511.  The  word 
"average,"  as  used  In  the  inHtmction.  means 
the  same  as  "reasonable"  and  "ordinary." 
Carpenter  v.  Bloke,  GO  Barb.  488.  And  It 
seems  to  be  well  settled  that  regard  must  be 
bad  to  the  locality  in  which  the  physiciun 
practices.  See  Smothers  v.  Hanks,  supra; 
Gates  V.  Fleischer.  07  Wis.  OOi,  30  N.  W.  674; 


Tefft  V.  Wilcox,  e  Kan.  46;  Nelson  v.  Har- 
rington. 72  Wis.  5©1,  40  N.  W.  228;  Small  v. 
Howard.  128  Mass.  131. 

3.  In  instruction  6i^  the  court  told  the  Jury, 
In  substance,  that  they  might  consider  the 
condition  of  the  plaintiff's  arm  as  It  ap- 
peared upon  the  trial,  but  that  tbey  were  not 
Justified,  from  this  alone,  In  finding  for  htm; 
that  they  must  also  find  such  result  was  due 
to  defendant's  negligence  In  tbe  treatment 
of  the  Injury.  This  instruction  Is  complained 
of.  It  was  clearly  correct,  and  tbe  evidence 
in  tbe  case  manifestly  called  for  socfa  an  lur 
structlon. 

4.  The  sixth  Instruction  Is  complained  of. 
It  required  of  the  plaintiff  the  duty  of  fol- 
lowing the  defendant's  directions  with  refer- 
ence to  the  treatment,  and  related  to  tbe  care 
he  should  use,  and  directed  tbe  Jury  to  dis- 
allow any  claims  of  the  plaintiflli  which  re- 
sulted from  bis  failure  to  obey  such  direc- 
tions or  instructions.  The  rule  of  law  an- 
nounced fa  not  attacked,  but  it  Is  said  that 
the  pleadings  presented  no  such  Issue.  There 
are  two  all-sufficient  answers  to  this  claim: 
(1)  Tbe  plaintiff  claimed  that  a  certain  band- 
age, which  was  n^llgently  placed  on  his 
arm  after  the  reduction  of  the  fracture,  caus- 
ed him  exceaslTe  pain.  Defendant  attempted 
to  meet  this  by  evidence  showing  that  be 
gave  the  plaintiff  directions  which.  If  follow- 
ed, would  have  ameliorated  the  pain,  and 
saved  the  trouble  complained  of.  This  evi- 
dence made  this  instruction  proper.  (2) 
While  the  plaintiff  did  not  allege  that  he  was 
free  from  contributory  negligence,  yet  the 
defendant  averred  that  the  plaintiff  was 
guilty  of  contributory  negligence.  This  con- 
dition of  the  record  caUed  for  Instructions 
upon  the  subject,  and  the  court  properly 
told  the  Jury  that  tbe  burden  was  upon  plain- 
tiff to  show  his  freedom  from  negl^nce  con- 
tributing to  the  Injury.  It  Is  to  be  noted, 
also.  In  this  connection,  that  the  case  was 
tried  after  tbe  enactment  of  chapter  90,  Acts 
25,  Gen.  Assem. 

5.  Instruction  Xo.  6V4  Is  complained  of. 
We  need  not  set  it  out,  for  It  states  in  a 
terse  and  plain  manner  certain  elementary 
rules  of  law,  and  contains  no  error. 

6.  Tbe  eleventh  Instruction  Is  as  follows: 
"You  win  determine  the  amount.  If  anything, 
due  the  plaintiff  on  bis  claim,  and  tbe  amount. 
If  anything,  due  tbe  defendant  on  his  coun- 
terclaim, and,  after  deducting  the  lesser  from 
the  greater  amount,  you  will  return  your  ver- 
dict for  the  difference.  If  any.  In  favor  of 
the  plaintiff  or  defendant,  as  you  find  the 
fact  to  be.  If  you  find  nothing  due  either 
party,  you  will  simply  return  a  verdict  In 
favor  of  the  defendant."  This  is  complained 
of  because  It  Is  said  "the  two  claims— for 
service  and  for  malpractice — cannot  co-ei- 
1st."  and  "that  a  recovery  by  either  Is  a  bar 
to  an  action  by  the  other."  That  there  arc 
some  authorities  in  support  of  plalntlCCs  con- 
tention win  be  conceded.  See  Bellinger  v. 
Cnilgue,  31  Barb.  534;  Patten  v.  Wiggln,  51 
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Me.  584.  But  we  do  not  think  these  casea 
announce  the  comet  doftrine.  The  mle  tn 
this  state,  long  ago  established.  Is  that  a 
party  who  has  failed  to  perform  his  contract 
In  full  may  -  recover  compensation  for  the 
part  performed,  leas  the  damages  caused  by 
his  ftUtore  to  perform  the  whote  eoBtract. 
Flxler  T.  Nlf^lB,  8  Iowa,  lOG;  Aetna  Steel 
&  Iron  Wo^  T.  Koasnth  Co.,  79  Iowa.  44, 
44  N.  W.  215.  It  does  not  tteoeesarily  fol- 
low that,  because  a  physician  or  mrgeon  may 
be  guilty  of  n^ligence,  which  cmnaes  some 
inconsequential  or  inoMisiderable  injuiy,  he 
Is  to  be  deprived  of  all  compensatim  tor  his 
services  on  account  thereto.  Whether  he 
shall  lose  the  value  of  his  services  depends 
njfoa  the  amonnt  of  damages  snffered  by  rea- 
son of  hts  nei^ect  to  perform  bis  doty.  No 
penalty  beyond  the  amount  <tf  the  actual 
damages  snstalned  la  to  be  vMted  upon  him 
because  at  his  negligence  or  want  of  skilL 
Oar  CMidnsloas  on  this  bcanch  of  the  case 
find  support  in  the  case  of  Ressequle  v.  By- 
ers  (WMs.)  9  N.  W.  TT9,  and  the  autboriries 
there  cited. 

7.  Complaint  Is  also  made  of  an  Instracttoa 
with  r^er^kee  to  expert  testlmoi^.  The 
paragraph  attadred  annotueea  the  rale  as 
we  understand  It,  and  It  was  ^pUcable  te 
the  facts  in  the  case.  We  have  examined  all 
the  assignments  argued,  and  discover  no  er- 
ror.  The  judgment  Is  therefore  affirmed. 


WICKENS  V.  G0LI>STONB. 
(Snpnmv  Court  of  Iowa.    April  11,  1^.) 

That  a  principal,  resident  of  P.  county, 
employed  a  reiil-estate  agent,  residing  ia  W. 
couaty,  to  trade  for  him  a  8tock  of  goods  situated 
in  r.  cuuuty  for  farm  laud,  without  regard  to 
thp  sititiitiou  of  tbe  laud,  dues  not  show  that  the 
priDcipal  had  an  "agency"  (Code,  |  2686)  for 
the  traoeactlou  of  business  la  W.  couDty,  so  as 
to  Buthorixe  suit  by  the  agent  Cor  his  commu- 
sloD  in  W.  county. 

Appeal  from  district  court,  Webster  coun- 
ty; D.  K.  Uinduian,  Judge. 

Action  to  recover  compensation  for  services 
In  procuring  a  purchaser  of  a  stock  of  goods. 
Judgment  for  plalntllT,  and  the  defendant  ap- 
pealed. Keversed. 

J.  M.  St.  John,  for  appelUtnt   Frank  Far- 

rell,  for  appellee. 

OHA.XGER.  J.  The  plaintiff  resides  In 
Webster  county,  and  the  defendant  in  Polk 
county.  Iowa;  aud,  tbe  action  being  brought 
In  Webster  county,  the  defendant  Qled  a  mo> 
tion,  supported  by  aflklavtt,  to  change  the 
place  of  trial  to  Polk  county,  as  that  of  his 
residence.  The  application  wns  resisted,  and 
tbe  facts  c^n  be  no  more  concisely  presented 
than  by  presenting  tbe  respective  affidavits, 
as  follows: 

"N.  L.  OoUstone  on  oath  states:  That  be 
now  resides  io  Polk  county,  Iowa,  aud  has  so 
resided  for  more  than  twenty-five  years. 


That  he  has  not  now.  a>d  never  baa  bad, 
an  oStee  or  agency  In  Webatar  county,  Iowa. 
That  be  atatea  tbe  tacts  pertalxdng  to  tbe 
transactions  mcntloDed  In  phUndVa  petltfon 
to  be  as  follows,  to  wit:  That  ha  met  the 
plaintiff,  and  tbe  plalattS  stated  to  tatas  tbat 
be  was  amthorlaed  by  the  owner  ot  a  cer^ 
tain  piece  of  land  In  Pocabontas  county. 
Iowa,  to  find  a  purchaser  tberefor,  or  to  find 
aome  one  vrtio  would  trade  for  said  farm;  and 
this  defendact  said  to  him  that  he  had  a 
stock  of  dry  gooda  which  he  would  exchange 
for  tbe  fimn.  If  the  tmoB  and  nrndltions 
could  be  agreed  npon;  and  thereaftar  this  de- 
fendant did  In  tect  trade  said  stock  of  dry 
goods  for  said  fai-m;  and  It  Is  for  services  al- 
leged to  have  bem  performed  in  connection 
with  said  trade  that  he  now  seeks  to  recover 
in  tbls  suit  That  he  agreed  to  pay  plaintiff 
a  certain  sum  for  hltt  services  in  iwocurlng 
the  owner  of  said  farm  to  exchange  the  farm 
for  said  stock  of  gooda,  which  was  the  only 
transactloQ  between  the  plaintiff  and  defend- 
ant, and  tbe  only  one  coatemplated  by  them 
or  either  of  tbem.  That  said  tranaactlon 
was  without  reference  to  tbe  probable  resi- 
dence of  said  pkalntlft  in  Webster  county. 
Iowa,  and  the  said  farm  was  situated  in 
Pocahontas  county,  Iowa.  And  he  further 
says  that  the  foregoing  is  true  as  he  verily 
believes.    N.  U  Ooldstone." 

"I,  Oeorgc  E.  Wickens,  being  duly  sworn, 
say  that  1  am  the  plaintiff  named  In  tbe 
above-entitled  cause;  that,  during  the  month 
of  January,  18M,  the  defendant  was  at  my 
office  in  PL  Do«.lge,  Iowa,  and  employed  me 
to  negotiate  tor  him  a  sale  or  trade  of  bis 
stock  of  mercbandlse;  that  he  stated  to  me 
that  be  bad  a  sto^  in  Des  H<Hnes,  Iowh. 
which  he  wished  to  sell  or  trade  for  land, 
and  tbat  he  aiao  tiad  a  number  of  town  lots 
In  Tara,  Iowa,  which  be  wished  to  sen  or 
trade.  He  gave  me  a  list  of  bis  town  lots 
with  prices,  and  also  gave  me  a  general  In- 
ventory of  his  stock  of  merchandlae.  with 
prices  of  same,  and  said  he  would  like  t/j 
have  me  work  up  a  trade  for  him.  I  aald  to 
him  tbat  I  would  undertake  to  do  so  for  a 
stated  commlsBlon.  which  be  then  said  he 
would  pay  if  I  found  him  a  purchaser  for  tbe 
stock  Id  trad?  for  land.  He  knew,  at  the 
time,  tliat  I  was  engaged  In  tbe  boetness  of 
buying  and  selling  property  on  commission, 
and  that  my  place  of  busineas  and  office  was 
at  rt  Dodge,  la  Webster  county,  Iowa,  la 
pursuance  of  the  arrangement  then  and  there 
made  I  set  about  finding  a  purchaser  for  his 
stock  of  merchandise  In  trade  for  land,  and 
found  a  purcbsser  who  took  tbe  gooda  for 
land  in  Pocahontas  county,  Iowa." 

The  district  court  denied  tbe  application  for 
a  change,  and  the  ruling  Is  the  only  action  of 
the  court  brought  In  question  In  tbts  case. 
Tbe  authority  relied  on  by  plaintiff  for  bring- 
Ing  the  suit  in  Webster  county  is  tbe  follow- 
Ing  provision  of  the  Code:  Sfectlon  2.*^: 
"Wbeo  a  corporation,  company,  or  Individual 
has  an  office  or  agency  tai  any  connty.  for  tba 
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tnuwBctlon  of  biiBin«a8.  Aoy  salt  growing  oat 
of  or  coaoected  wtUt  tbe  buBlneae  of  that  ot- 
flc«  or  agency,  may  be  brougbt  in  tbe  coun- 
ts  where  mt^  qSRcq  or  ftgencr  U  located." 
Tbe  query  la;  did  tbe  defendant  have  an  of- 
Ace  or  agency  in  Webster  county  for  tbe 
tranaacttoQ  of  bta  busUiew,  witbin  tbe  mean- 
loff  of  tbe  section?  Tbat  be  bad  no  office 
tbere  is  not  qoesttoned.  Bad  be  an  agency? 
Agency  may  bf-  defined  «s  tbe  relation  be- 
tween a  principal  and  bit  agent;  also,  tbe 
place  of  boaineH  of  an  agent.  Tba  former 
existi»  Independent  ot  locality,  and  refera  to 
place.  Tbe  lattw  la  erpreealTe  of  locality, 
and  refers  to  place,  l^e  statute  under  con- 
aideratten  baa  no  r^rence  to  an  agency  not 
located,  because  It  soelu  to  locate  tbe  renue 
of  tbe  suit  by  tbe  tocatlon  of  tbe  agency. 
In  Milligan  t.  DotIs,  49  Iowa,  126,  tbe  dis- 
pute was  as  to  tbe  fact  of  tbere  being  an 
agent  In  tbe  'Strict  legal  sense  of  tbe  term." 
]f  tbere  waa  an  agency,  In  tbe  sense  of  tbe  re- 
lation of  principal  and  agent,  tben  tbe  nature 
of  tbe  bnaiaeas  done,  and  tbe  manner  of  do- 
Ice  it,  gare  to  It  locality.  Tbe  same  Is  true 
In  Ookerscm  Bumbam,  63  Iowa,  5T0,  10 
N.  W.  07«.  In  tbe  latter  case  tbe  more 
(loobtfui  question  was  wbetber  tbe  aotieo 
Ki'ew  out  of  tbe  bJirtBe»s  or  agency.  In  tbls 
case  there  is  nothing  to  show  that  the  busi- 
ness waa  to  be  done  in  Webster  county  more 
than  anywhere  etee.  Defendant  simply  em-  i 
ployed  a  man  living,  and  who  had  an  office, 
in  Webster  county.  The  .office  of  residence 
of  plainttff  In  no  way  concerned  defendant's 
business.  His  strck  of  goods  was  In  Polk 
county,  and  tbe  employment  in  no  way  cre- 
ated an  office  or  local  agency  In  Webster 
oouDty.  If  plaintiff  left  Webster  county  for 
a  day  or  a  montb,  the  agency  left  that  coun- 
ty. There  is  not  a  word  to  show  that  any 
business  was  to  be  done  in  one  county  moi« 
than  another.  The  act  does  not  refer  to  the 
af^ent's  place  of  business,  but  tbe  principal's. 
We  think  thp  application  to  change  tbe  place 
of  trial  should  have  been  granted.  IleTersed. 


EOWBN  T.  SOMMBRS. 
(Supreme  Court  of  Iowa.    April  11,  1896.) 

A  PFEAL— RbTII  W— InSTRUOTlOli  &— EXOSPTIONS. 

1.  A  general  exception  to  tbe  instnictionB 
en  iM8*e  at  the  time  GieT  were  given,  and  as- 
aisnnacDts  of  error  on  tbe  specific  instructlima, 
raii<f>  Qo  question,  on  appeal  for  review,  if  any 
of  the  instructiooB  are  good. 

2.  Where  exceptiena  t&lien  on  motion  for  a 
new  trial  are  relied  oo  (Code,  f  2T89)  for  the  re- 
riew  of  instruetions,  tbe  record  must  show  that 
the  motion  was  filed  within  tbvee  days  after  the 
verdict,  as  required  by  tbe  statute. 

Appeal  from  diitriet  eovrt,  Scott  county;  C. 
M.  WatMman,  Judge. 

Actim  for  damages  arising  frtnu  tbe  death 
of  Ellmbeth  Boby.  Trial  to  a  jury.  Verdict 
for  the  defendant  Plaintiff  appMls.  Afflrai- 
ed. 
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J.  M.  Z>oran  end  P.  M-  DetwUer.  for  appci- 
lauL    BUls  &  Haas,  for  appellee. 

KINNE,  J.  L  Plaintiff,  as  admlnlstratiwr 
of  tbe  estate  of  Elizabeth  Boby,  deceased, 
brings  this  action  against  the  defendant  to  re- 
cover damages  arising  from  a  personal  injury 
resulting  in  tbe  death  of  hie  decedent.  The 
charge  Is  that  tbe  defendant  was  tbe  keeper 
of  an  hotel  in  the  city  of  Davenport,  Iowa; 
that  said  decedent  was  a  guest  at  said  hotel, 
and,  while  such,  she,  without  any  negligence 
on  her  part,  and  because  of  the  negligence  of 
the  defendant  in  not  locking  the  door  lead- 
ing to  an  elevator  shaft,  was  negligently  per- 
mitted to  open  said  door,  step  into  said  shaft, 
and  fall  to  tbe  floor  below,  by  reason  of  wblcb 
fall  she  received  Injuries  from  wblcb  sbe 
died.  Tbe  answer  was  a  general  denial.  It 
was  also  STerred  that  the  cause  of  tbe  Injury 
which  resulted  In  tbe  decedent's  death  was 
her  own  n^lg«kce;  that  the  Aoor  to  said  ele- 
vator shaft  was  fastened,  and  the  decedent 
ne^lgenfly  s^xed  said  door,  and  so  violently 
Jerked  it  as  to  unlock  the  same,  whereupon 
sbe  stepped  Into  said  opening,  fell,  and  was 
so  injured  that  death  reeultad. 

2.  The  only  errors  assigned  relate  to  cer- 
tain of  the  Instructions  given  by  the  court  on 
his  own  moUon.  It  is  said  by  appellee  that, 
under  this  record,  we  cannot  consider  them, 
i  The  only  exception  taken  to  tbe  instructions 
la  to  all  of  them  en  masse  at  the  time  they 
were  given.  No  oom^aiut  Is  made  to  tbe  giv- 
ing of  several  of  the  instructions.  We  have 
many  times  held  that  a  general  exception  to 
all  of  tbe  Instructions  given,  when  some  of 
them  were  good,  la  not  sufficient  to  bring  up 
for  review  any  particular  instruction.  Tbe  ex- 
ception goes  to  tbe  instructions  asa  whole,  and, 
if  any  one  of  them  is  good,  auch  an  exception 
raises  no  question  for  our  conaideratiou.  Dav- 
enport OasUgbt  &  Cktke  Oa  v.  Olty  of  Daven- 
port, 13  Iowa,  236;  Ixwrnls  v.  Simpson,  13 
Iowa,  682;  Lyons  v.  Thompson,  16  Iowa,  66; 
Browne  v.  Jefferson  Oo.,  Id.  348;  Jack  v.  Na- 
ber,  15  Iowa.  452;  AmastHmg  v.  Pierson.  Id. 
476;  Pitman  v.  Molsberry,  49  Iowa,  339;  Me- 
Caleb  V.  Smith,  24  Iowa,  SOI ;  Reeves  v.  Har- 
rington, 86  Iowa,  741.  52  N.  W.  517;  HaUen- 
beek  V.  aarst  (Iowa)  65  N.  W.  417;  Leach  v. 
Hill  (Iowa)  06  N.  W.  71.  fio,  we  have  beld 
that  a  general  exception  to  instructions  given 
by  tbe  court,  and  an  asrtgument  of  error  upon 
apM^c  InstFuctifms  embraced  therein,  raise 
no  question  tta  review  by  tbls  court  Cousins 
V.  Westcott  15  Iowa,  264.  True,  It  is  said  In 
the  motion  for  a  new  trial  that  tbe  court  erred 
in  each  and  every  one  of  Its  instructiooa  giv- 
en by  it  on  its  own  motion  to  the  Jury.  It 
may  be  doubted  If  this  could  be  treated  as  an 
exception.  It  is  more  in  tbe  nature  of  an  as- 
signment of  errors.  Besides,  it  does  not  ap- 
I  pear  that  such  motion  was  filed  within  tbe 
time  provided  by  statute.  When  exceptions 
are  thus  taken,  it  most  be  doae  within  three 
days  after  verdict  Code,  i  2789.  This  record 
faila  to  show  when  the  motion-  was  fUed.  - 
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Bush  T.  Nichola,  77  Iowa,  171;  41  N.  W.  608. 
Under  this  ccmditlon  of  t&e  record,  the  lo- 
Btroctloiis  ai  to  which  errors  are  aaalgiied  can- 
not be  considered.  Affirmed. 


BRUMFIELD  v.  WESTERN  UNION 
TEL.  CO. 

(Supreme  Court  of  Iowa.    April  U,  1S96.) 

Tklroraph  Compant— Failukb  to  Belitbr  Mbs> 
8AOI— iKsurriciKXT  Proof. 

In  an  action  to  recover  damagea  tor  tiie 
failure  to  promptly  deliver  a  triegraphic  mes- 
■age,  wherp  the  answer  contained  a  general  de- 
niiu,  and  plaintiff  introduced  no  CTidence  show- 
ing when  the  message  was  delivered  to  defend- 
ant to  be  transmitted,  or  at  what  time  it  was 
received  at  the  deliverr  office,  a  verdict  for  de- 
fendant waa  properly  directed. 

Appeal  from  district  court,  Boone  county; 
B.  M.  WeaTer,  Judge. 

Action  to  recover  damages  caused  1^  a 
failure  to  deliver  a  telegram.  Verdict  and 
Judgment  for  defendant.  Plaintiff  appeals. 
AffiUmed. 

J.  M.  Ooodscu  and  J.  F.  Martin,  for  appel- 
lant  Onmmlns  &  Wright,  for  appellee. 

KINNE,  J.  1.  December  23,  18»3,  the  de- 
fendant company  received  a  message  at  Lan- 
caster, Ohio,  directed  to  plaintifT  at  Boone, 
Iowa,  aa  follows:  "Dear  Brother:  Mother 
died  last  night.  [Signed]  Ella  Bnimfleld." 
The  petition  charges  that  defendant  careless- 
ly and  negligently  failed  and  neglected  to  de- 
liver the  message  to  the  plaintiff  until  9 
o'clock  at  night;  that  It  was  received  at  the 
Boone  office  at  half  past  10  o'clock  In  the  for& 
noon  of  the  same  day;  **that,  on  account  of 
said  defendant's  carelessness  and  negligence 
in  the  failure  to  deliver  to  plaintiff  the  said 
message  within  a  reasonable  time,  the  plain- 
tiff was  deeply  mortified,  grieved,  and  shock- 
ed, and  suffered  intense  agony  of  body  and 
mind;  that,  by  reason  thereof,  he  has  been 
damaged  In  the  som  of  five  hundred  dollars." 
The  answer  admitted  the  defendant's  corpo- 
rate capacity,  and  denied  all  other  allegations 
of  the  petition.  There  was  a  trial  to  a  Jury, 
and,  at  the  close  of  the  plalDtifTs  evidence, 
the  court,  on  motion  of  defendant,  directed 
a  verdict  for  it,  from  which  this  appeal  is 
taken. 

2.  Errors  are  aaalgned  npon  the  ruling  of 
the  court  in  sustaining  the  defendant's  mo- 
tion for  a  verdict;  also,  in  rulings  excluding 
certain  evidence  offered  by  the  plaintiff.  The 
motion  to  direct  a  verdict  waa  based  ui>on  the 
grtiund  that  no  legal  damages  had  be«i 
shown,  and  that  there  was  no  evidence  up- 
on which  a  vei-dict  for  plaintiff  could  be  re- 
turned; also,  other  grounds,  which  need  not 
be  stated.  Now,  while  the  petition  charges 
that  this  message  was  received  by  the  com- 
pany at  its  BoOTie  office  at  half  past  10  o'clock 
a.  m.,  and  not  delivered  until  9  o'clock  p.  m., 
such  all^^tlons  are  denied  In  the  answer. 
The  message  In  fact  delivered  was,  as  It  ap- 


pears from  the  record,  introduced  In  evideice; 
but  if  Is  not  Id  the  record.  There  Is  no  evi- 
dence whatever  as  to  the  time  In  the  day  at 
which  the  message  was  delivered  to  tb«  de- 
fendant at  Lancaster,  Ohio,  for  transmission 
to  the  plaintiff.  There  Is  no  evidence  as  to 
the  time  In  the  day  or  night,  that  it  was  re- 
ceived at  Boone,  Iowa,  by  the  defmdant 
There  are,  it  Is  true,  statements  In  the  eri- 
dence,  by  one  or  two  witnesses,  which  seem 
to  Indicate  that  there  had  been  a  delay  In  the 
delivery  of  the  message;  but  what  that  de- 
lay In  fact  was,  and  at  what  time  the  mes- 
sage was  In  fact  Bent  from  I.dincaster.  Ohio, 
and  received  at  Boone,  nowhere  appears. 
From  this  It  will  be  seen  that  there  was  no 
evidence  from  which  a  jury  could  say  that 
the  defendant  was  negllgeot  in  delivering  the 
message. 

3.  In  view  of  the  facts  heretofore  stated.  It 
is  not  necessary  for  us  to  dlscoss  the  evidence 
relating  to  the  claimed  damages.  The  case, 
in  that  reqiect,  is  not  within  the  role  estab- 
lished in  Hentser  t.  Tdegraph  Co.  (Iowa)  G2 
N.  W  ?.  No  negligence  in  the  dellwy  of 
the  message  having  been  shown,  the  court 
property  directed  a  verdict  for  the  dtfendant 
Affirmed. 


EARHART  v.  HOLMES. 

(Siq>reme  Court  of  Iowa.    April  11,  189a) 

EqoiTT  —  Sbttiko  Asids  Cohvbtakgbs— Fbavik 

The  purchase  of  land  by  an  aode  from 
bis  niece,  living  in  bis  family,  who  had  iDarely 
nttained  her  majority,  and  whose  guardian  he 
had  been,  for  an  inadequate  price,  will  be  set 
aside  as  frandulent,  althongh  the  uncle  advised 
his  niece  against  seliiug,  the  relations  between 
the  nartifs  being  such  as  to  rwiniro  him.  if  in* 
purchatied,  to  pay  the  fair  value  of  die  land. 

Appeal  from  district  court,  Johnson  county; 
8.  H.  Falrall.  Judge. 

Action  In  equity  to  cancel  and  set  aside  a 
deed  of  conveyance  on  the  grounds  of  fraud 
and  undue  influence  and  Inadequacy  of  con- 
sideration, and  for  an  accounting  for  rents 
and  profits.  Decree  was  entered  In  favor  of 
the  plaintiff.    Defendant  appeals.  Affirmed. 

Ranck  &  Wade,  for  appellant.  Swing  & 
Bailey,  for  appellee. 

GIVEN,  J.  1.  The  following  facts  are  un- 
disputed: Elizabeth  Loan  inhmted  a  tract 
of  land  on  the  Iowa  river,  estimated  to  con- 
tain 120  acres.  She  being  a  minor,  appellant, 
her  uncle,  was  appointed  guardian  of  her  per- 
son and  property  on  April  1,  1889,  and  con- 
tinued to  act  as  such  until  April  22.  1S!W>. 
when  she  arrived  at  the  age  of  majority. 
On  May  24,  1890,  she  executed  and  delivered 
the  deed  in  question  to  the  defendant  for  the 
agreed  consideration  of  $725.  upon  which 
payments  were  made  as  hereafter  stated. 
Defendant  went  Into  the  possession  and  use 
of  the  land,  and  cut  and  took  timber  there- 
from. Said  EIlKabeth  Loan,  having  inter- 
married with  Samuel  Earhart,  brought  this 
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action  on  Pebrnarr  2S,  1802.  entitled  as 
above.  Pending  the  action,  Mrs.  Bartian 
died,  am  did  alBo  taer  only  sarTiving  child, 
and  Samuel  Eailiart,  the  sole  heir,  was  wb- 
Btltnted  RB  plaintiff.  It  appears  that  Mm. 
Barhart's  purpose  In  seUtng  the  land  was 
to  secure  funds  with  which  to  erect  a  dwell- 
ing on  another  tract  that  she  owned.  At  the 
time  the  deed  was  executed,  defendant  dellT* 
ered  to  Mrs.  Earhart,  as  part  of  the  consider^ 
atlon,  a  mare  that  was  with  foal,  at  the 
agreed  price  of  $125,  defendant  to  pay  for 
the  service,  to  pasture  the  mare  free  of 
charge  during  that  summer,  and  to  take  her 
back  If  Mrs.  fiarhart  became  dlsaatlsfled. 
No  notes  or  other  written  evidence  or  securi- 
ty was  given  by  defendant  for  the  remainder 
of  the  purchase  price,  but  it  was  verbally 
agreed  that  defendant  would  make  payment 
at  any  time  Mrs.  E^hart  desired  the  money, 
which  defendant  was  amply  able  to  do.  It 
Is  conceded  that  defendant  paid  tm  the  pur- 
chase price  $447.54. 

2.  Decree  was  entered  finding  tiiat  the 
deed  In  question  "was  obtained  by  frond  and 
nndne  Inftnence,  and  for  an  Inadequate  con- 
sideration," and  setting  the  same  aside;  also, 
finding  that  plaintiff  was  entitled  to  $120 
per  year,  for  the  years  1880  and  1801,  for 
the  use  of  the  land,  and  $19.20  Interest  there- 
on, and  $20  for  68  cords  of  wood,  and  that 
there  waa  dns  to  the  defendant,  upon  the 
purchase  monc^  paid  by  him,  after  deducting 
said  sums,  $108.54,  which  was  ordered  to  be, 
and  was,  paid  to  the  clerk  for  the  use  of  the 
defendant  Defendant's  flrstcontentlonls  that 
there  Is  not  sofilclent  evidence  to  warrant 
the  setting  aside  of  said  deed.  The  relief 
asked  is  upon  the  ground  of  fraud  on  the  part 
of  the  defendant  In  procuring  the  deed  for 
that  he  procured  It  by  undue  Influence  and 
for  an  Inadequate  conslderattoL  The  de- 
fendant was  a  man  of  mature  je&n  and  ex- 
perience In  business.  He  was  an  uncle  of 
Mrs.  Earhart,  and  the  guardian  of  her  per- 
son and  propei-ty  up  to  the  time  she  attained 
majority,  which  was  but  a  short  time  before 
the  deed  waa  given,  at  which  time  his  ac- 
count as  guardian  had  uot  been  settled. 
Mrs.  Slarbart,  being  then  single,  lived  for 
some  time  in  the  family  of  her  uncle,  and 
evld^tly  had  full  confidence  in  bim.  She 
had  recently  attained  her  majority,  and  was 
legally  qualified  to  dispose  of  the  land,  and 
this  she  determined  to  do,  notwithstanding 
the  defendant  and  other  friends  advised 
against  It.  She  was  no  doubt  of  a  very  de- 
termined disposition,  and  in  this  matter  at 
least  acted  in  disr^rd  of  the  advice  of  her 
friends,— a  fact  that  was  known  to  the  de- 
fendant Mrs.  Earhart  r^resented  to  the 
defendant  that  she  was  offered  $700  for  the 
land,  and  that  she  was  determined  to  sell  it, 
and  wanted  bim  to  buy  It  whereupon  he  <tf- 
fered  to  pay  $25  more  than  any  other  person 
would  psy.  Thereupon,  without  any  effort 
to  find  one  that  would  offer  uiori  than  $T00, 
thtt  bargain  was  closed  at  $72D.   Mrs.  Ifiai^ 


hart  was  Inexperienced  in  business  affairs, 
and  knew  tmt  little  If  anything  of  the  value 
of  lands  in  the  nelghlMrbood,  as  the  defend- 
ant well  knew. 

The  ration  of  guardian  and  ward  did  not 
exist  between  the  parties  to  this  deed  at  the 
time  It  was  executed,  and  Mrir.  Earhart  was 
then  legally  competent  to  execute  it  Appel- 
lant contends  that  for  this  reason,  the  rule 
of  the  cases  between  guardian  and  ward  and 
trustee  and  cestui  que  trust  does  not  apply, 
but  concedes  that  under  the  facts,  the  de- 
fendant may  be  held  to  the  itrlctest  good 
faith  in  this  transaction.  While  It  is  testi- 
fied that  appellant  advised  Mrs.  Earhart  not 
to  sell  the  land.  It  is  evident  that  he  waa  de- 
sirous of  purchasing  It  because  of  Its  prox- 
iml^  to  lands  owned  by  him,  and  made  the 
offer  he  did  expecting  It  would  be  accepted. 
He  knew  that  this  young  girl  had  full  conflr 
deuce  in  his  honesty,  and  in  his  Judgment  of 
the  value  of  the  land,  and  that,  while  he 
might  not  dissuade  her  from  selling  It  any 
offer  he  might  make  was  likely  to  be  ac- 
cepted. Surdy,  under  tlie  circumstances, 
good  faltli  required  that  his  offer  should  be 
at  least  the  full  ntlue  of  the  land.  Fifteen 
witnesses,  more  or  less  familiar  with  the  sub- 
ject were  examined  as  to  the  value  of  the 
land.  Four  of  the  eight  called  by  plaintiff 
gave  as  their  lowest  estimate  $10  per  acre, 
and  the  other  four  $12.  Of  the  seven  call- 
ed by  the  defendant  two  gave  $6,  one  $6JW, 
one  $7.  and  three  $8  per  acre  as  their  lowest 
estimate.  The  price  paid  was  but  a  small 
fraction  over  the  lowest  estimate.  It  is  true 
the  acroige  was  reduced  somewhat  by  the 
wash  of  the  river,  but  It  is  clearly  manifest 
that  the  land  was  worth  largely  more  than 
$72!(.  We  are  not  required  to  determine  the 
value  of  the  land,  but  sinqily  to  find  whetlier 
or  not  the  consideration  paid  was  so  grossly 
inadequate  that  the  deed  should  be  canceled. 

Let  It  be  conceded  that  under  the  evidence, 
the  deed  should  not  be  set  aside  npcai  either 
the  ground  of  undue  inflnence  or  of  Inadequa- 
cy of  c(HisIderatlon  taken  alone,  yet  we  think 
it  entirely  clear  that,  upon  both  taken  togeth- 
er, it  is  shown  that  the  deed  was  obtained 
by  fraud.  Tbe  [nlnciples  of  law  applicable 
to  the  caae  are  familiar  and  undiluted. 
Therefore  we  have  not  dted  any  authorities, 
and  do  not  here  notice  those  cited  by  counsel. 
We  conclude  ttast  the  decree  setting  aside  the 
deed  in  question  Is  fully  warranted  by  tbe 
evidence. 

3.  Defendant's  motion  to  correct  the  de- 
cree by  ^mlnatlng  therefrom  the  $240  al- 
lowed as  rent  and  the  $19.20  allowed  as  in- 
terest thereon  was  overmled,  and  of  this  de- 
fendant complains,  upon  the  ground  that  them 
was  no  evidence  showing  the  rental  value. 
The  evidence  upon  this  subject  is  quite  mea- 
ger, but  there  Is  not  an  entire  absence  of  evi- 
dence as  to  tbe  rental  value  of  the  land.  Mr. 
Havard  says:  "I  hardly  know  what  it  would 
remt  for  for  cash.— $1  or  $l..'iO  per  acre.  I 
do  not  know.  I  never  rented^ny  that  way 
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rayMlf  for  cub."  It  Is  InalBted  that  this 
witness  shows  himself  Incoinpeteiit  to  testis 
to  the  rental  Talne  of  the  land;  that,  thexe- 
ton,  his  teatimcHiy  should  be  disregarded; 
and  that,  tiierc  being  no  other  erldence  of  the 
r«tal  Talne,  the  allowance  made  Is  unan- 
thurlzed.  The  witness,  when  aAed  as  to  tlie 
raital.  vahie,  says,  "I  hardly  know."  then 
names  a  Tahie,  and  adds,  do  not  know. 
I  ncTer  rented  any  that  way  myself  for 
cash."  It  is  apparent,  from  bis  further  state- 
ments, that  Ur.  Havard  was  fttmiltor  with 
the  loratim  and  quality  of  the  land,  and  the 
OSes  few  which  it  was  available.  We  think 
that,  aitboogb  be  had  never  rented  for  cash 
himartf,  be  was  competent  to  teetlf;^  to  the 
rental  value,  and  that  his  testimony,  In  the 
absence  of  any  conflicting  eyl&ence,  is  anffl- 
dent  to  soBtaln  tbe  allowance  made  ffir  rent 
In  the  decree. 

Onr  eoadnslon  Is  that  the  decree  of  tlie  dls- 
trtct  court  shoold  be  affirmed. 


CARBnCNBR  r.  MONTGOMKRT  et  al. 

(Sapreme  Court  of  Iowa.    April  11,  1896.) 
FiuuoDLSNT  CosvETANc«—ToBT— Right  or  Ac- 

TIOX—COMai DERATION —APPBAI^ReB  JODICATA. 

1.  Tb  an  action  to  set  aside  a  conveyance  as 
io  fraud  of  creditors,  it  appeared  that  the  tort 
which  wu  the  basis  of  plnmtilTB  recover?  wf)» 
committed,  at  least  in  part,  prior  to  the  time  the 
coDveyaDCe  in  question  was  made.  Held,  t^at 
{daintiff's  cause  of  action  aecmed  priw  to  me  es- 
•cntioD  of  the  deed. 

2.  A  conveyance  made  with  intent  to  bin- 
d«,  d^y,  and  defraud  cFedit(»«  is  invalid  as  to 
snbaeQnent  as  well  as  to  antecedent  creditors. 

*  3.  An  odTanee  of  money  by  a  wife  to  ber 
hosband,  furaialicd  at  different  tiWM.  wfthont 
any  asreemeot  t(a  repoymenL  and  putiy  need 
for  the  support  of  the  family,  v  not  a  valid  con- 
irideration  for  the  conveyance  of  real  estate. 

4.  An  appellee  cannot  eoiapiaia  of  a  port  ot 
a  decree  froai  which  he  baa  not  appealed. 

!k  Where  the  validlt;  of  a  previous  settle- 
ment was  in  Issue  In  an  action  for  damages,  and 
was  determined  by  the  Jnry,  it  became  res  judi- 
cata, and  cannot  be  rnitigated  in  an  action  to 
subject  lands  to  the  payment  of  the  judgment 
for  damages. 

Appeal  from  district  court,  Butler  county; 
Porter  W.  Burr,  Judge. 

Creditors'  UU  to  set  aside  on  alleged  fraud- 
ulent conveyance  of  real  estate.  The  lower 
court  subjected  the  laud  to  the  payment  of 
plalntlfTs  Judgment,  but  established  a  lien 
thereon  for  the  sum  of  $S00  In  favor  of  de- 
fendant Annie  Montgomery,  and  declared  It 
to  be  prior  and  superior  to  plaintiff's  lien. 
The  defendant  Annie  Montgomery  ^h^oU. 
Affirmed. 

M.  Hartness  and  Gibson  ft  Dawson,  for  ap- 
pellant Baker  A  Ball  and  Coartrlgbt  & 
Artmekle,  for  am>d)ee. 

DEEMER,  J.  On  the  27th  day  of  Febnh 
ary,  18M,  the  plaintlflr  recovered  a  jndgmeikt 
against  the  defendant  Henry  Montgomery 
in  the  Bum  of  f 2,001  for  alienating  the  af- 
fectiona  of  and  seducing  bis  (plalntifrs) 


wife.  It  Is  aUeged  that  plalntirs  cawe  of 
action  <m  which  tlie  Judgment  waa  rendered 
accrued  prior  to  December  28,  1802.  On  the 
2Mta  day  of  December,  1802,  the  defendant 
Hoary  Montgomery  conreyed  certain  real 
estate,  coD^stlng  a€  about  260  aerea.  to  bia 
wtfe^  tbe  defendant  Annie  Uoutgomeiy.  It 
Is  alleged  that  this  ctmy^uKe  was  witbom 
consideration;  that  It  was  made  with  Intent 
to  cheat,  binder,  delay,  and  defraud  the  cred- 
itors €t  Henry  Montgomery,  and  partlcolarly 
tbe  philnttff  her^n;  that  defendant  Hmry 
Montgomny  has  no  other  property  In  bis 
own  name  subject  to  executloa.  and  that  he 
is  IneolToit  It  la  further  alleged  that  at 
tlie  time  tbe  conTeyance  was  made  defendant 
Henry  Montgomery  waa  under  gnardtanshlpi 
tiiat  one  E.  W.  Soesbe  was  at  that  time 
guardian  of  his  property,  both  real  and  per- 
sonal, and  that  by  reason  of  said  guardian- 
ship and  ct  tbe  further  fact  tbat  be  bad 
theretofore  been  adjudged  to  be  a  dnmkanl 
and  spendthrift,  he  was  incapatitatcd  from 
making  tha  deed  to  bis  wife,  me  defend- 
ants. In  answer,  admit  that  piTt"*!!"*  recor- 
ered  a  Judgment  against  Henry  Montgomery 
as  stated;  admit  that  Henry  Montgomery 
conveyed  tbe  land  referred  to  hi  the  petltioD 
to  Annie  Mootgonnery  on  December  28,  1882; 
but  deny  tb«t  plaintiff  waa  a  creditor  of 
Henry  Montgomery  at  the  time  the  convey- 
ance  was  made,  and  deny  that  tbe  eonvey- 
ance  waa  without  consideration  or  waa 
fraudulent  and  void  as  claimed.  They  fur- 
ther aT«  that  at  the  time  tbe  eonreyance 
was  made  Henry  Montgomery  was  aolTent 
and  possessed  of  snfflclent  property  other 
than  tbe  real  estate  In  question  to  pay  an  bis 
thMk-existlng  debts.  They  further  aver  that 
the  conveyance  attadced  by  idainttff  was 
made  in  good  faith,  and  for  valaaMe  consider' 
atfon.  They  admit  that  ooe  Soesbe  was,  oo 
the  application  of  Annie  M<»tgomery.  ap- 
pointed temporary  guardian  of  the  pnqierty 
of  Henry  Montgomery  on  the  lAtb  day  of 
December,  lS9t2,  and  tliat  he  continued  so  to 
act  until  April  2S,  1888,  but  they  allege  tbat 
he  did  not  take  posseaslfm  (tt  or  aasume  con- 
trol of  the  real  estate  In  ccmtrover^.  They 
fttrther  allege  that  tbe  aniHcetlon  for  guanl- 
tanshfp  was  for  tbe  protection  of  Annie 
Montgomery  and  ber  children;  timt  at  the 
time  of  tbe  conveyance  of  tbe  real  eatate 
tbe  1^1  title  thereto  was  in  Henry  Mont- 
gomery, but  that  bla  wife,  Anide  Montgom- 
ery, the  defendant,  was  the  etiuitable  owner 
thereof;  that  Annie  Montgomery  had  at  the 
time  good  cause  for  dhrwee  against  ber  bos- 
band  on  the  grotmd  of  adultery  and  babltoal 
dmnkenness,  and  that  the  conveyance  was 
made  In  ctmslderation  of  an  agreement  on 
the  part  of  Annie  Montgomery  not  to  prose- 
cute her  actiion  for  divorce  and  alimony 
against  her  husband,  and  a  further  agree- 
ment on  her  part  to  assume  and  pay  the 
mortgage  then  existing  upon  the  land,  and 
certain  other  unsecured  debts  fbr  materials 
used  In  the  construction  jjt  Improvements. 
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and  of  ber  agreement  to  dfamlss  her  actton 
for  tbe  appointment  of  a  permanent  guard- 
ian; tliat  on  Uarch  3,  1883.  pursuant  to  «ald 
agreement,  tlie  action  for  the  appointment 
of  B  guardian  waa  diamifised,  and  tbe  tem- 
porary guardiaD  was  ordered  to  flle  a  report, 
wblcb  he  did  In  April  of  1883,  and  flald  report 
was  approred,  and  the  guardian  discharged, 
and  it  vas  adjudged  that  there  was  no  ne- 
cesalty  tor  tbe  continuance  of  the  guardian- 
ship; that  by  reason  of  such  adjudication 
plaintiff  Is  estopped  from  asserting  any 
rights  advene  t»  defendant  under  tbe  guard- 
ianship. Upon  the  issues  thus  fwmed  tbe 
case  was  anbrnltted  to  the  court  wttb  tbe 
result  above  stated. 

Tbe  first  Inquiry  In  the  case  la,  was  tbe 
plaintiff  a  creditor  of  Henry  Montgomery  at 
the  time  of  tbe  conveyance  to  tSse  wife,  and. 
If  not,  did  he  occvpj  such  position  as  that 
be  may  attack  the  ccmveyance?  In  his  pe- 
tition which  he  filed  la  tbe  case  is  whicb  he 
obtained  Judgment  against  defendant  Henry 
Montgomery  be  stated  that  about  the  month 
of  April,  1882,  tbe  said  defendant  began  at- 
tempting to  alienate  and  destroy  tbe  afliae- 
tlona  of  plaintiff's  wife,  and  by  a  systematic 
course  of  wrong  conduct  from  eaid  time  -an- 
tU  December  27.  1892,  he  succeeded  in  wfaoi^ 
ly  alienating  and  destroying  ber  affectlwis; 
and  that  during  tbe  time  from  April,  1882,  to 
June,  1883,  defendant  seduced,  debancbed, 
and  carnally  knew  i^lntlff's  wife  frequently 
and  at  divers  times  daring  said  time.  It 
also  appears  frcHn  the  petition  that  plain- 
tiff claimed  damages  for  an  assault  made  up- 
on him  by  tbe  defendant  on  tbe  27th  day  of 
December.  1882.  A  special  verdict  was  re- 
turned by  the  jury  In  this  case,  however, 
whicb  shows  that  the  Jury  allowed  plaintiff 
$2,000  for  tbe  alienatjon  of  bis  wife's  affec- 
tions and  $1  for  tbe  assault  It  also  appears 
tliat  plaintiff  herein  commenced  anottter  ac- 
tion against  defendant  Henry  Montgomery, 
based  upon  tlie  alienation  of  nls  wife's  affec> 
tions,  and  tbat  notice  of  this  action  was 
served  upon  said  defendant  on  December  28, 
1802.  This  action  was  settled  and  com- 
promised by  the  parties,  but  it  was  claimed 
in  the  trial  of  the  second  action  that  this  set- 
tlement was  procured  by  fraud,  and  the  jury 
evidently  found  for  the  plaintiff  on  this  is- 
sue. On  trial  of  this  case  Annie  Montgom- 
ery testified:  "I  did  not  pay  him  anything 
for  tbe  land  at  the  time  Hie  deed  was  made. 
He  made  the  deed  because  he  was  going 
away.  He  was  going  away  because  he  had 
quarreled  with  George  Cartiieaer.  He  said 
be  was  gtring  to  leave  tbe-«oantry,  because 
he  had  qnarrried  with  George  Carblener,  be- 
cause he  thought  Carbiener  was  going  to 
sue  him.  That  is  what  he  told  me.  I  aslced 
him  to  deed  the  property,  If  lie  was  going  to 
leave  the  country,  because  it  was  more  mine 
than  his.  He  made  tbe  deed.  I  did  not 
give  1dm  anything;  did  not  pay  htm  any- 
thing; did  ncFt  give  him  any  notes  or  mort- 
gages; did  not  give  blm  any  coasideratlon 


of  any  kind  at  that  time,  and  have  not  given 
bim  anything  since  in  oonsldeiation  (or  tbe 
land.  He  did  not  have  any  other  property 
at  tiie  time  be  made  the  deed.  He  conveyed 
everything  to  me;  all  that  be  ItadL  This 
land,  and  tbe  bouse  and  lot  In  town,  and  tbe 
note  and  tbe  mortgage  for  fl,SOO,  was  all 
that  he  had.  He  had  given  me  the  note  and 
mortgage  before  that."  On  cross-examina- 
tion she  testified:  "I  was  to  have  support 
for  myself  and  cblldren.  Tbat  he  would 
deed  rae  ttie  land.  I  would  raise  and  sup- 
port the  children,  and  assume  all  det>ts 
against  tbe  property."  "I  told  him,  as  ha 
was  going  away,  he  bad  a  right  to  deed  all 
the  property  to  me,  as  more  of  It  was  mine 
than  his.  He  said  tbat  he  woald.  That  is 
BO.  He  said  he  wanted  me  not  to  sue  for 
dlT<«ce,  axtd  be  granted  the  guardianship  to 
be  off  him,  ajod,  if  I  would  assume  and  pay 
all  debts  and  mortgages  I  was  to  pay,  he 
woold  do  so.  I  told  him  I  would.  He  said 
that  as  long  as  he  was  quarreling  with  me 
and  fighting  with  Garblenn*  it  was  better 
tor  him  to  go  away  a  wbUe,  and  that  I  was 
to  live  with  him  after  be  came  back.  I  told 
him  that  I  would  live  witb  him  after  he 
came  back.  I  wanted  him  to  deed  it  to  me 
so  I  could  have  it,  because  I  wanted  It.  I 
wanted  It  because  it  bek>nged  to  me.  When 
he  was  not  doing  what  was  right,  I  wanted 
my  share.  I  wanted  htm  to  deed  It  to  me 
bepause  tbe  property  was  more  mine  than 
bis.  I  wanted  it  to  raise  the  children.  1 
wanted  my  own  share,"  She  further  testi- 
fied as  foUoiPB:  "Qvestlon.  Then  that  was, 
you  wanted  to  raise  your  children  with  it? 
Answer.  I  wanted  my  part,  whatever  you 
make  that  out  Q.  Yoa  wanted  your  own 
part  80  yon  could  save  It  and  raise  the  chil- 
dren? A.  I  wanted  It  so  I  could  have  It  for 
myself.  I  wanted  him  to  heip  raise  the 
children.  He  had  as  good  right  to  betp  raise 
tbem  as  I  did.  Q.  What  did  you  give  blm 
for  his  share  In  the  i»vperty?  A.  I  did  not 
give  him  anytbtng.  Q.  And  what  you  want- 
ed him  to  deed  to  you  was  yocrr  share  of  it 
so  you  could  have  it;  that  is  what  yon  asked 
him  to  do?  A.  I  wanted  him  to  deed  all  tbe 
property  to  me.  He  deeded  It  all  to  me.  Q. 
Why  did  you  want  bim  to  deed  it  all  to  you? 
A.  Because  I  wanted  it  Q.  That  was  tbe 
only  reason?    A.  Yes,  sir." 

Now,  It  quite  clearly  appears  from  other 
testimony  adduced  that  the  tort  which  was 
the  basis  of  plaintiff's  recovery,  was  com- 
mitted, at  least  In  part,  prior  to  the  time 
the  conveyance  In  question  was  made,  and 
that  plaintiff  bad  a  cause  of  action  against 
defendant  for  ttie  wrong  be  bad  committed 
prior  to  tbe  time  tbe  deed  was  executed. 
Indeed,  It  appears  to  us  from  the  entire  rec- 
ord tbat  the  wrong  was  wholly  committed 
prior  to  December  29,  1892.  The  rule  seems 
to  be  well  settled  tliat  a  demand  arising 
from  a  tort  Is  In  force  from  the  time  of  tbe 
commission  of  the  wrong.  Appellant  insists 
tbat  tbe  Judgibent  In  this  «ute  is  foris  eon- 
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tlnutng  wrong,  part  of  whlcb  was  commit- 
ted prior  and  part  subsequent  to  the  time 
of  the  coDTeyance,  and  that  the  Judgment 
ts  a  subsequent  debt;  citing  Usher  t.  Hazel- 
Une,  5  Me.  471;  Morltz  v.  Hoffman,  35  HI. 
555;  and  other  cases.  We  need  not  deter- 
mine the  correctness  of  this  contention,  for 
our  consideration  of  the  testimony  leads  us 
to  the  conclusion  that  the  couTeyance  was 
not  in  good  faith,  but,  on  the  contrary,  was 
made  with  Intent  to  hinder,  delay,  and  de- 
fraud the  plaintiff.  That  such  a  conveyance 
is  Inralld,  as  to  subsequent  as  well  as  to  an- 
tecedent creditors,  seems  to  be  well  settled. 
Romans  v.  Maddux,  77  Iowa,  20a,  41  N.  W. 
763;  Harrison  t.  Kramer,  3  Iowa,  543;  Cor- 
der  T.  Wmianas,  40  Iowa,  582;  Weir  v.  Day, 
57  Iowa,  84,  10  N.  W.  304;  Whitescarver  v. 
Bonney,  9  Iowa.  430.  Appellant  contends 
that  there  Is  not  sufficient  evidence  of  want 
of  consideration  or  of  fraud  to  Justify  the 
action  of  the  court  In  setting  aside  the  deed. 
She  claims  that  the  deed  was  made  in  con- 
sideration of  an  agreement  on  her  part  not 
to  sue  her  husband  for  divorce,  to  have  the 
application  for  guardianship  of  her  hus- 
band's property  dismissed,  to  support  and 
maintain  the  children,  and  to  assume  and 
pay  the  mortgages  upon  the  land,  and  the 
debts  due  for  materials  used  In  improving 
the  premises.  She  also  claims  that  she  let 
her  husband  have  fSOO,  which  went  In 
part  payment  of  the  purchase  of  the  land, 
and  that  the  conveyance  was  made  in  con- 
sideration of  the  money  so  furnished.  As 
to  this  last  claim  of  appellant  It  Is  sufllclent 
to  say  that,  while  It  is  true  she  gave  her 
husband  the  money  as  claimed,  yet  it  was 
furnished  at  different  times,  without  any 
agreement  to  repay  the  same,  and  was  used, 
partly  at  least,  for  the  support  of  the  fam- 
ily. Under  such  a  state  of  facts  It  has  been 
held  that  the  wife  cannot  enforce  tbe  re- 
payment for  the  same,  either  against  her 
husband  or  his  estate,  and  that  such  an  ad- 
vancement of  money  will  not  constitute  a 
valid  consideration  for  the  conveyance  of 
real  estate.  Hanson  v.  Mauley,  72  Iowa,  48, 
33  N.  W.  357;  Romans  v.  Maddux,  supra.  It 
is  not  necessary  to  determine  whether  the 
alleged  agreement  between  tbe  appellant 
and  her  husband,  by  which  she  bound  her- 
self not  to  prosecute  an  action  for  divorce, 
and  to  withdraw  her  application  for  per- 
manent guardian,  and  to  support  the  chil- 
dren, and  pay  the  mortgages  upon  the  land 
and  other  debts,  was  a  sufficient  considera- 
tion for  the  conveyance;  for  we  are  well 
satisQed  that  the  deed  was  made  by  reason 
of  threatened  litigation  between  plaintiff 
and  defendant's  hnsimnd,  and  with  intent 
to  save  the  property  to  the  wife,  and  thus 
hinder  and  defeat  the  plaintiff  In  the  collec- 
tion of  his  claim.  Tbe  time  at  which  the 
conveyance  was  made  and  the  circumstan- 
ces attending  it  strongly  indicate  that  it  was 
the  purpose  of  the  parties  to  malce  the  wife 
a  creditor  of  the  husband  In  view  of  tbe  Im- 


pending litigation.  We  need  not  set  ont 
the  evidence  which  leads  us  to  this  conclu- 
sion. A  fair  preponderance  of  it  shows  that 
the  conveyance  was  made  in  view  of  the  le- 
gal complications  then  gathering  around  the 
appellant's  husband.  The  case  Is  In  its 
facts  quite  similar  to  the  case  of  Jona  t. 
Campbell,  84  Iowa,  557,  51  N.  W.  37. 

It  Is  not  Important  that  we  determine 
whether  the  deed  In  question  Is  void  because 
of  the  incapacity  of  Henry  Montgomery  to 
make  It.  If  it  be  conceded  that  be  had  the 
legal  capacity,  or  If  it  be  found  that  after 
the  discharge  of  tbe  guardian,  which  occar- 
red  more  than  three  months  prior  to  the 
bringing  of  this  suit,  he  ratified  and  adopt- 
ed the  same,  yet,  as  thB  conveyance  was  In 
fact  fraudulent,  the  defendant  Annie  Mont- 
gomery cannot  rely  upon  It,  and  bold  tbe 
land  as  against  the  plaintiff. 

Appellee  complains  of  that  part  of  tbe 
decree  establishing  a  lien  for  the  sum  of 
fSOO  and  Interest  in  favor  of  appellant.  As 
he  does  not  appeal,  we  cannot  give  him  any 
relief,  even  If  we  should  conclude  that  he 
was  entitled  to  It. 

Much  Is  said  In  argument  by  appellant  re- 
garding the  effect  which  should  be  given  to 
a  settlement  made  between  plaintiff  and 
Henry  Montgomery  after  the  commence- 
ment of  the  first  suit.  The  record  of  the 
case  in  which  the  judgment  was  obtained 
shows  that  the  validity  of  this  settlement 
was  In  Issue  In  that  case,  and  that  the  Jary 
found  the  same  was  fraudulent.  Thlsisanad- 
Judlcatlon  binding  upon  the  parties,  and  can- 
not be  relltlgated  In  this  proceeding,  it 
seems  that  In  this  settlement  plaintiff  receiv- 
ed the  sum  of  $240,  which  he  has  never  ten- 
dered t>ack  to  the  defendant  Henry  Mont- 
gomery, and  it  is  claimed  that  he  is  now 
estopped  from  attacking  the  same.  This  Is 
also  a  question  which  was.  or  should  have 
been,  tried  In  tbe  action  In  which  plaintiff 
obtained  his  judgment.  It  cannot  be  con- 
sidered now.  We  have  examined  the  entire 
record  with  care,  and  are  satisfied  with  the 
decree  rendered  by  the  district  court.  Af- 
firmed. 


BARNHART  v.  CHICAGO,  M.  ft  ST.  P. 
RT.  CO. 

(Supreme  Court  of  Iowa.    April  11.  1886.) 

Railroad  CoMPA?>iBfi — Acoidkxt  to  Litk  Stock 
OK  Right  or  Wa,t — Hsoi.iotxct. 

1.  A  motion  to  direct  a  verdict  ihonld  be 
sustained  when,  aoDsideriiig  all  of  tbe  evidoicb 
it  clearly  appears  to  the  trial  judge  that  it  woold 
be  his  duty  to  !«et  aside  a  verdict  if  found  in  f»r- 
or  of  the  party  on  whom  the  burden  of  proof 
rests. 

2.  The  mere  fact  that  a  horse  ran  or  jump- 
ed over  a  cattle  guard  is  Insufficient  to  establish 
that  the  eoard  was  defective. 

3.  After  horses  had  entered  upon  a  rail- 
road company's  indosed  right  of  way  without 
fault  of  the  company,  a  brakeman  was  sent 
ahead  to  assiat  thp  keeper  in  remoTing  them. 
Tlie  train  was  slowly  moved  ^forward.  wiUi  all 
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poMible  eaation,  and  came  to  a  atop  a  quarter 
ot  a  mile  from  the  bones,  wbich  broae  put  tbe 
keeper  and  brakemaa,  and  ran  into  a  bridce. 
Held,  that  the  moving  of  tbe  train  waa  not  neg- 
ligence. 

Appeal  from  district  court,  Marshall  coun- 
ty; S.  M.  Wearer,  Judge. 

ActioD  for  damages  to  a  horse.  Trial  to  a 
Jury.  Verdict  and  Judgment  tor  plaintiff. 
Defendant  appeals. 

Dyer  A  Stevens  and  Blnford  &  Snelllng,  for 
appellant   Brown  &  Hurd,  for  ^pellee. 

KINNB,  J.  1.  Plaintiff  seeks  to  reco<ver 
damages  for  the  value  of  a  horse,  which  he 
claims  was  so  badly  Injured  by  reason  of 
defendant's  negligence  as  to  be  rendered  use- 
less. Tbe  negligence  charged  Is:  First,  In 
maintaining  an  insuffleleut  cattle  guard,  over 
which  said  horse,  which  had  escaped  from 
an  inclosure,  passed  upon  the  defendant's 
right  of  way,  and  was  Injured;  second,  that 
the  employes  of  the  defendant  In  charge  of 
its  engine  and  train,  and  knowing  that  said 
horse  had  passed  over  said  guard  onto  de- 
fendant's track  and  right  of  way,  which  was 
Inclosed  by  a  fence,  and  also  knowing  that 
there  was  a  bridge  over  a  stream  about  80 
rods  east  of  said  guard,  **wrongfuliy,  will- 
fully, and  maliciously  started  said  train 
across  the  cattle  guards,  and  ran  the  train 
east,  frightening  said  horses  so  that  they 
ran  past  the  parties  In  pursuit,  and  drove 
them  upon  said  bridge,  where  plaintiff's 
horse,  being  unable  to  escape,  was  driven 
Into  it,  and  crippled,  so  that  it  became  ab- 
Bolntdy  worthless,  by  the  gross  willful  and 
reckless  negligence  of  tbe  defendant"  De- 
fendant denied  all  of  tbe  allegations  of  tbe 
petition,  and  avers  that  the  injury  was 
caused  by  the  plaintiff's  own  negligence.  At 
the  close  of  the  plaintUTs  testimony  the  de- 
fendant moved  for  a  verdict  which  motion 
was  overruled,  and  defendant  excepted. 

2.  The  first  question  for  our  consideration 
is,  did  the  court  err  in  refusing  to  direct  a 
verdict  for  the  defendant?  Ordinarily,  the 
question  of  negligence  is  one  for  the  Jury, 
though  there  are  cases  where  it  ts  a  question 
of  law  for  the  determination  of  the  court 
The  rule  in  this  state  Is,  If  from  the  undis- 
puted facts,  but  one  conclusion  can  be  rea- 
sonably drawn,  then  the  question  is  one  of 
law;  but  If,  under  tbe  facts,  different  minds 
might  reasonably  reach  different  conclusions, 
it  is  a  quesUon  of  fact  for  the  Jury:  Milne 
T.  Walker,  B»  Iowa,  186, 13  N.  W.  101;  Whit- 
sett  V.  Railway  Co.,  67  Iowa,  ISO,  25  N.  W. 
104;  Mathews  v.  City  of  Cedar  Rapids,  80 
Iowa,  463,  45  N.  W.  804;  CoUlns  v.  RaUway 
Co.,  83  Iowa.  853,  40  N.  W.  848;  King  v. 
Bird,  85  Iowa,  538,  52  N.  W.  404.  So  It  ts 
now  tbe  rule  that  a  motion  to  direct  a  ver- 
dict should  be  sustained  when,  considering 
all  of  tbe  evidence,  It  clearly  appears  to  the 
trial  judge  that  it  would  be  bis  duty  to  set 
aside  a  verdict  if  found  In  favor  of  the 
party'  upon  whom  tiie  burden  of  proof  rests. 


Meyer  v.  Houck,  85  Iowa,  322.  52  N.  W.  236; 
Beeder  v.  Dupuy  (Iowa)  66  N.  W.  388.  At 
the  close  of  plaintiff's  case  tbe  following  facts 
had  been  established  by  his  witnesses,  and 
there  was  no  conflict  in  relation  thereto. 
The  horse  escaped  from  plaintiff's  indosure. 
and  ran  along  the  highway  until  It  came  to 
the  railway  crossing;  When  it  reached  that 
point  It  turned  east  and  ran  or  jumped  over 
the  cattle  guard  Into  the  defendant's  In- 
closed right  of  way.  The  cattle  guard  was 
described  to  the  Jury,  and  a  plat  of  it  shown 
some  of  the  witnesses,  but  It  does  not  appear 
from  the  evidence  introduced  by  plaintiff 
that  this  plat  was  introduced  in  evidence,  or 
seen  by  the  Jury.  Tbe  guard  was  construct- 
ed like  all  other  guards  on  defendant's  road. 
No  evidence  had  yet  been  introduced  show- 
ing It  in  any  respect  Insuffldent  Indeed, 
the  evidence  tended  to  show  it  to  have  been 
stifflcient  as  all  the  evidence  touching  tbe 
matter  was  to  the  effect  that  animals  had 
never  before  been  seen  to  go  over  these 
guards.  So  far  as  we  can  see,  when  ploln- 
tlff  rested  there  was  no  evidence  whatever 
which  tended  to  show  that  this  guard  was 
Insufficient  either  in  construction  or  repair, 
unless  the  fact  that  the  horse  passed  over  It 
is  to  be  deemed  evidence  of  insufficiency.  It 
Is  clear  that  the  fact  that  the  horse  passed 
over  or  Jumped  over  the  guard  Is  not  of  it- 
self evidence  of  its  Improper  construction  or 
Insufficiency.  Timius  v.  Railway  Co.,  72 
Iowa,  96,  33  N.  W.  370.  We  do  not  think 
this  case  comes  wltbln  the  rule  ot  the  case 
Just  cited.  In  the  case  at  bar  there  was  no 
evidence  as  to  depth  of  pit  under  the  timbers, 
no  evidence  that  any  other  sort  of  a  cattle 
guard  was  ever  used,  no  evidence  that  the 
guard  used  was  not  In  fact  as  perfect  In  de- 
sign and  construction  for  the  purpose  of 
turning  stock  as  any  that  had  been  or  could 
be  devised,  no  showing  that  for  the  purpose 
it  was  designed  it  was  in  any  way  detective 
or  insufficient  Under  such  circumstances,  it 
seems  to  us,  a  Jury  would  not  have  been 
warranted  In  saying  that  the  guard  was  In- 
sufficient, and  that  if  a  verdict  was  found, 
based  upon  such  a  claim.  It  would  be  the 
clear  duty  of  tbe  court  to  set  it  aside. 

3.  It  Is  claimed  that  tbe  motion  to  direct  a 
verdict  could  not  be  sustained  because  of 
negligence  of  defendant  In  running  its  train 
towards  the  horse  when  it  was  between  tbe 
train  and  the  bridge,  thereby,  as  It  claimed, 
frightening  the  horse,  and  causing  it  to  run 
upon  the  bridge  and  be  Injured.  Much  Is 
said  In  argument  by  appellee  about  the  de- 
fendant having  run  its  train  upon  the  horse, 
or  driven  the  horse  to  death  by  Its  train. 
This  is  not  a  case,  under  the  facts,  like  those 
cited.  The  horse  was  not  run  upon  or  driv- 
en to  death,  as  claimed  by  appellee.  Plain- 
tiff's witness  wbo  was  in  charge  of  the  ani- 
mal testified,  in  substance,  that  after  the 
horses  (there  were  several  of  them)  had 
Jumped  the  cattle  guard,  and  ran  towards 
the  bridge,  he  told  the  trainmen  to  stony  and 
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give  him  15  ttdautea.  aM  be  iroidd  bqMc 
Uie  boi'seB  Inck;  that  he  got  aroimd  tte 
homes,  and  dtDve  them  part  way  baek,  when 
they  got  acared  at  train,  which  was  a 
quarter  of  a  mUe  or  more  away,  and  they 
ran  onto  the  btMge,  vb«n  plaintiff's  botse 
bn^e  his  leg.  After  the  witness  mat  to 
drive  the  horses  back,  the  train  slowly  piUl- 
ed  east  from  the  crossing  towards  the  bridge; 
that  when  It  had  reached  a  polat  about  half 
way  from  the  croaslDg  to  Uie  bri<^  It  stop- 
ped, and  stood  still,  until  after  the  horse  was 
Injured.  A  bralceman  got  off,  and  asristed 
all  he  coidd  in  driving  the  bor«eB  bw^.  The 
train  was  over  a  quarter  of  a  mtte  ftom  the 
horses  when  tt  stopped.  When  the  tzatn 
moved,  it  xm^  bo  uoiae,  did  not  whlatto,  but 
one  witness  says  that  "steam  wlU  escape 
bom  an  engine,  yon  know."  Do  these  facts 
show  negligence  in  the  op^tlon  o<  the  train, 
or  in  moving  it  at  all,  whUe  the  attend  waf 
being  made  to  get  tM  horse  oat  nt  the  right 
of  way?  As  the  train  was  moved  rivwly, 
wltfaovt  making  noise,  and  Mk  a  brafeennui 
had  gone  ahead  to  hcjp  the  man  who  muB 
after  the  horses,  it  woaM  seem  tiMt  ev«i7 
precantion  poulUe  was  used  by  d^!enAant^ 
emplc^est  if  the  tmin  was  to  be  moved  at 
alL  Wm  it  n^tlgence  for  defen*int*s  en- 
plffytB  to  attempt  to  or  la  fact  move  the 
train.  To  so  hold  Is  to  say  Uut  imns 
which,  in  the  ancco— <ul  operation  ot  a  raU- 
road,  must  meet  and  psss  other  trains  at 
fixed  times,  should  wait  an  indefinite  time 
fbr  owners  ot  animals  to  get  then  out  of  the 
right  of  way  before  swdi  tmini  can  proosed, 
and  that  in  cases  where  said  anlmahi  are  up- 
on the  right  of  way  without  fault  «C  the  rail- 
road company,  where  thc^'  are  trespassers 
upon  the  right  of  way.  Must  ttos  operation 
of  the  defendant's  road  cease  at  that  ^ace 
pending  the  attempt  to  remove  these  fawcaeB 
from  Its  ti^t  of  way?  Stocb  seemn  to  be 
appettee's  dalm,  but  it  setdis  to  itt  uorea- 
sonatde.  Wbea  the  train  was  moved,  «s  is 
shown,  with  all  possible  caution,  and  stopped 
as  the  horaes  aftproached,  a  brali»«aB  sent 
to  aid  tai  driving  tbe  horses,  but  they  wheel- 
ed, and  ran  past  their  koepw  and  the  brake- 
man  Into  the  bridge,  it  seems  to  us  It  mist 
be  said  that  It  was  a  casualty  for  wbfcb  no 
one  was  in  fault;  that,  under  the  drautt- 
stances,  it  iras  inaveldable.  Tbls  view  bi 
based  ^Mm  the  tiioDght  that  under  the  cii^ 
cumstances  no  doty  devolved  upon  the  train- 
men to  keep  the  train  smndtng,  waMlag. 
during  the  entire  time  this  attempt  was 
made  to  get  the  horses  out  It  then  becomes 
a  question  whether,  under  all  of  tiaie  drcnm- 
Btances,  the  train  was  moved  la  a  negligent 
manner,  so  as  to  frighten  the  horse.  A*  «« 
have  indicated,  the  evidenoe  undisputed 
shows  that  the  utmost  care  was  used  by  the 
defendant's  employes  to  moving  the  train. 
Such  betaig  the  facts,  it  seous  to  us  a  ver- 
diet,  if  rendered  for  plaintiff,  sbonld  have 
becm  set  aside  by  the  trial  court;  thOT^ore 
It  followa  that  the  motion  to  direct  a  verdict 


Cor  the  defcndut  rtwuM  ha¥s  becA  mm- 

talned. 

4.  the  concln^n  we  have  readied  rendm 

it  unnecessar;)'  that  we  consider  other 
discussed.  Beversed. 


McDonald  t.  MAomL. 

(SaiH-eme  Court  of  Iowa.    April  11,  1896.) 

MORTG  AO  ES — MKTtC  EK. 

Wb«e  the  hcMer  of  botb  a  first  and  spc- 
osd  mortgB^  on  land  foreclosea  the  secood  mort- 

Sa«e  and  buys  io  the  laud,  the  semior  mortcage 
I  merged  in  the  fee,  and  the  debt  secured  there- 
by is  extin^iafaed. 

Appeal  from  district  court,  Delaware  coun- 
ty; A.  S.  Blair,  Judge. 

This  is  an  action  to  recover  the  amouDt  of 
money  secured  by  a  mortgage  upon  certaio 
real  estate.  The  defeudaut  did  not  exe- 
cute the  mortgage,  but  It  Is  claiujed  he  Is  lia- 
ble because  he  assumed  the  payment  of  11 
There  was  a  trial  by  Jury.  At  the  close  of 
the  introduction  of  the  evidence,  the  court 
OD  motion,  dir&cted  the  jury  to  return  a  ver- 
dict for  the  defendant  The  plaintiff  appeals. 
Affirmed. 

DuuMun  ft  ^forris  and  Marsh  &  Hender- 
•on,  for  appeUanc  BraHNin  *  Carr,  for  ap- 

KOTHAOOK,  a  f.  1.  DanM  McDonald 
««■  the  owner  of  tkiree  lott  in  Slonx  City. 
On  the  ITth  day  af  JUly.  1S88,  he  sold  the 
lots  ts  iota  Madri,  the  Msndant  lierein. 
Ttw  porctaise  prtca  was  faffiOO.  Of  this  som 
4800  was  paid  k  uftsb.  Thsie  wwb  a  asan- 
cmge  on  Ite  VRVei«r  fsr  $800  iMd  hMevt, 
which  McDonald  bad  betfere  that  tinm  exe- 
cuted t»  one  Ghatles  G.  Orr.  A  deed  was 
■Mide  from  lieDonsM  to  the  Hefendant.  for 
the  lots,  by  which  McDonald  warranted  the 
title  of  the  pvopecty,  enc^ftingF  the  mortgage 
of  (800  to  Orr,  whieh  the  id^cndant  assumed 
to  pay.  3%e  oorMants  tt  warranty.  aMd  the 
asBuaVtlon  of  the  ttjumt  of  tba  momtace, 
wsfie  in  theae  wwds:  "And  w«  bwelby  cove- 
nant with  the  aaid  ^hn  MagM,  Sr.,  timt  we 
hoM  said  premisea  fey  goad  and  peidect  title; 
that  we  bave  good  eWK  and  hiwAU  au- 
tiiority  to  sett  and  csnvey  the  sane;  that 
ttiey  ape  free  and  <dcar  e<  oH  Hens  and  in- 
cuntbranoes  viiatseever.  eac^  mott^iKe  of 
$800and  lnteTast,to<3.  a  On;  wWoh  grantee 
naaames  and  sigrHS  to  pay."  Ste  the  bal- 
ance of  tiK  parohaae  vrtco^  being  the  sum  of 
$000,  tte  Ocfiwdatit  executed  prsmlonsfy 
notes  ta  asM  McDonald,  and  secured  the 
payment  of  the  same  feiy  a  mortgage  on  the 
pro|icrty.  a«on  after  an  sate  of  the  lots.  Mc- 
DooaM  transferred  the  notes  and  msr^age 
for  ¥000  to  said  a  C  Orr.  After  this  last 
trannactlon,  Orr  held  two  moctfmges  on  the 
property,— one  tot  4800^  whioli  wns  the  fltnt 
Uen,  and  nne  for  9M8v  which  was  glwn  hy 
the  defendant,  which  was  the  second  lien. 
The  tM«idant  did  net  pay  the  asertgace 
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wbicb  be  executed  to  McDoaaM.  and  On* 
foreckiaed  tbe  wise,  making  Ma^rl  and  wife 
and  licOeoald  [tartiee  defeadaat.  No  reaist- 
ance  was  made  to  the  foreck>«ui«,  and  Orr 
bought  the  property  at  the  foredoeare  sale 
tor  the  amouBt  of  the  Jud^eat  and  costs, 
and  aAerwards  a  sberiff's  deed  wae  made 
to  Orr  in  purautmce  of  the  sate.  After  the 
sale  and  tbe  deed,  Orr  died,  and  McDonald 
paid  t»  the  re^seatativcB  of  bl>  estate  tbe 
asMant  af  tbe  first  aior4«ase.  aad  assigned 
hla  aUeged  right  te  be  reimbuned  by  rcaaoa 
ot  Maglrl's  aasuMptioa  ot  Ite  payment  of  the 
mortgage  to  tbe  plaintiff  herein.  This  actioB 
is  fovaded  Hpoo  the  assimiptlen  of  the  pay- 
ment of  this  Btortsage  by  Magirl  In  his  pur- 
chase of  Daalel  McDonald.  Tbese  are  the 
material  facts  in  this  case.  Other  facte,  pre- 
sMited  ia  the  conrt  below,  and  dlscnssed  by 
counsel  need  not  be  oonstdered.  For  ex- 
aisple,  It  ie  vtooHy  Immaterial  a^iether  Dan- 
iel McDenaM  |n.id  the  first  SMrtgage  to  rep^ 
resoBtativM  of  Orr  vohuMarily  or  by  compul- 
sion. If  the  foretdoaare  of  ttoe  second  otort- 
gag*  operated  as  an  ^aingaishatent  of  the 
lirst  mortgSjge  and  the  ie/bt  which  k  was 
glTUb  to  secure,  oekber  McDoaald  bis 
assignee  iwe  beand  to  pay  it;  and,  if  they 
did  BO,  the  i^alMiff  hereto  is  B*t  an  iaaecent 
lwl(tei;a8  against  the  defendant.  If  Orr  ex- 
tlagaisbed  tbe  mertjfage  by  his  firat  Eore- 
closare,  McDonald,  big  paying  It  oCC,  acqaired 
ne  light  to  enforce  it  against  tbe  defendant, 
because  the  debt  was.  In  effect,  paid  the 
forecleswe,  s«d  D«»i^  McDonaid  aod  tbe 
plaintiff  hereto  accapy  the  same  posltioa  as 
On'  weald  have  been  ia,  If  be  had  uader- 
talieu  to  feredoae  ttie  first  mortage,  aad 
collect  toe  debt,  after  bavJag  foreclsaed  sad 
taken  his  deed  ander  the  first  BMutgage. 
These  propesltiaBs  a«e  so  ptato  that  they 
ought  not  to  he  the  subject  at  debate. 

Tbe  CMrtentioB  «f  appellee  is  that,  whea 
Orr  terecdosed  the  seewd  mortage,  aad 
bought  ttie  land,  he  bpwgbt  It  sub^-t  to  tbe 
senior  mortgage,  and  tbe  senior  mortg^e 
thereby  merged  in  the  fee,  and  the  debt  was 
'  extiagudshed.  In  our  c^kiloil,  this  profK>- 
altion.  is  correct,  aad  to,  accord  wltb  the  law 
a{H;>UcabIe  to  meiger  la  such  cases.  Tbe 
priaci^e  is  recogained  la  the  cases  of  Crow- 
ley T.  Hacader.  6d  Iowa,  83,  28  N.  W.  446, 
and  Byiagton  v.  Fountain,  6JL  Iowa,  512, 
14  N.  W.  220,  and  1«  N.  W.  534.  In  tbe  caae 
of  Baah  T.  Keis  (111.  Sup.)  26  N.  E.  64ti,  tbe 
followiag  language  is  ompknyed:  "Whea  one 
who  Is  absolutely  entitled  In  his  own  riglit 
to  a  charge  or  iactimlH^nce  on  land  becomes 
the  owner  ia  fee  of  tbe  same  load,  with  bo 
iotervening  iuterest  or  lieu,  the  charge  will 
tit  taw  merg*  hi  tbe  owaershi^  aad  cease 
te  exist.  Under  like  ciociunstances,  a  mer- 
ger will  take  place  to  equit,v.  where  uo  in- 
tention to  prevent  it  has  been  expressed, 
and  none  ia  Implied  from  the  drcumstances 
and  the  interests  of  tbe  partj-.  2  Pom.  £:q, 
Jar.  fi  The  premises,  ki  sach  case,  be- 

come the  primacy  fuod  (or  the  payment  of 


the  mortgace*  and  whaerer  acqiHres  thai 
fund  and  the  mortssge  also  must  be  re- 
garded as  having  aM>l>ed  the  fund  to  the 
payment  of  the  mortgage.  Lilly  t.  Palmer, 
51  lU.  S31;  Jeoes,  Martg.  i  863.  The  indebt- 
edness wUl  be  presumed  to  have  been  dis- 
charged aa  soon  as  tbe  holdpr  of  it  becomes 
vested  with  the  title  to  the  land  upon  wbicb 
It  is  charged,  'oa  the  principle  that  a  party 
may  not  sue  btoiaelf  at  law  or  in  equity.* 
The  purcduuwr  is  preaumed  to  bave  bought 
the  land  at  Ito  value,  less  the  aaiount  of  in- 
debtedaeoe  secured  thereon,  aad  equity  wilt 
net  permit  him  to  hold  the  land  and  still 
collect  the  debt  from  the  OMrteagar.  Big- 
glB«  V.  Brockmau,  63  lU.  Weioer  v. 

JdeiBtB,  17  m.  2S»i  fihian  t.  FraAtrlcka.  M 
lU.  43&" 

Our  caaduaKta  Is  that  tbe  acquisition  of 
the  title  under  the  foredesure  of  tbe  second 
mortgage  extinguished  tiie  debt  aacuad  tv 
the  first  marteage.  Aflnaed. 


HATCHSm  V.  DUNN  et  al. 
DBa^ireBie  Gcntt  of  Iowa.    AprM  Id,  ISM.) 
Oh.  Iwsrscma— 'MiwisTsaiAL  Dtmns— LiAMUTr 
voa  FftUB  Tsar— TaiAL— IimaDo* 

1.  The  action  of  the  oil  inspactor  in  teetiiuc 
oil  to  deteriBine  at  what  temperature  it  will 
emit  a  cooSyastible  vapor,  t*fe  mamrer  of  Sotaff 
ao  being  ipeddcnUy  r*ovidad  for  by  Btatatie, 
coai(>liaace  with  which  is  bound  to  lead  to  a  o»r- 
rect  test,  is  ministerial.' 

2.  Under  McClaiti's  Ann.  Ootte,  8  2493.  pro- 
viAng  that  an  inspector  "falsely"  braudtng 
tested,  shall  be  liable  for  tbe  injuries  oaased 
tliereby,  an  inspector  is  liable,  irrespective  of 
wbetbM  be  »ctunT[y  knew  that  tfte  brana  waa- 
false. 

3.  In  an  action  for  daaBaeB  caoaed  by  tbe 

explosion  of  oil,  falsely  branded  as  up  to  tbe  re- 
quired test,  tbe  defendant  inapector  is  act  l^ble 
if  tlie  explosioo  was  caused  by  the  drfectrve  eoo- 
ditSou  of  tbe  laoQ)  in  which  tbe  oil  waa  harocd, 
thoasfa  the  aU  waa  below  the  i^aired  test. 

4.  An  instruetioD  tbat  plaintiff  claimed  that 
"the  sole  catne  of  the  explofflon  was  because  the 
of)  was  aot  ap  te  the  tmt  rc^^red  by  law,*'  asd 
tbat  tbe  burdeo  wae  a^oa  hiai  to  establish  hl» 
daini,  did  not  sufficiently  submit  tbe  issue 
whctLiiT  the  cause  of  the  explo^n  waa  the  de- 
fi?ctiTc  condtti&n  sf  tbe  lamp  hi  wtifch  the  oil 
was  bomed. 

5.  Where  the  thsimsmeter  hr  whtdi  an  ia- 
wectioD  ot  oil  was  made  is  iatpoducod  In  evi- 
tlence,  it  Is  not  error  U  adtntt  also  tlie  cerltfi- 
cate  of  +be  experts  teating  tbe  tlieraiomrter  be- 
fore its  nse,  wUcb  aeosmpanied  the  tbermoste* 
ter  and  directed  the  variatioDS  to  be  made  frna 
the  face  reading  to  secure  accuracy. 

Aj;^>eal  from  district  court,  TJnn  county;  3. 
H.  Preston,  Judge. 

Tbia  action  is  upon  the  affidal  bond  of  de- 
feadaat  James  J.  Duoo  as  state  inspector  ot 
oiis,  and  u#oa  the  oBtoial  bond  of  Uartia  P. 
M«aly,  as  deputy  inspector  of  oils  uader  said 
Dunn,  aad  is  agaiast  tbe  said  principals  and 
their  respectiivc  suretieB.  PladutitT'a  state- 
nteat  of  his  cause  of  action  Is,  la  substnace, 
tUs:  Tbat  on  December  31,  IS&l.  be  was  tbe 
owner  of  a  budlding  in  Tlptra,  Iowa,  used  by 
hlJB  aa  a  veterinary  hoipltal,  and  of  a  .large 
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amount  of  personal  property  therein.  That, 
prtor  thereto,  defendant  Healy,  as  such  deputy 
Inepector,  affixed  upon  the  head  of  a  barrel  of 
keroseue  oil.  which  he  was  reqatred  to  In- 
spect, the  following  brand:  "Approved,  flash 
teat.  100  degrees.  Iowa,  Dec.  24,  1881.  M.  P. 
Healy,  Deputy  Inspector."  That  thereafter 
plaintiff  purchased  of  said  oU  for  lllnmlmitlng 
purposes,  and  on  the  evening  of  said  31st  of 
December  was  so  nalng  It  In  said  building, 
when  the  lamp  containing  the  same  exploded, 
by  reason  of  which  plaintiff  was  serloosly 
burned  about  his  face,  neck,  and  bands,  and 
said  building  and  contents,  except  four  horses, 
were  totally  consumed  by  6  re,  to  the  damage 
of  the  plaintiff  fd,e05.  Plaintiff  alleges  that 
the  sole  cause  of  said  explosion  and  fire  was 
that  said  oil  was  not  np  to  the  standard  pro- 
vided for  by  law,  namely,  105  degrees;  '*that  I 
said  device  and  br^d  were  In  fact  false  and 
frauduloit,  and  did  not  represent  the  true 
test  of  the  oil  as  by  law  provided,  and  that 
said  oil,  in  fact,  would  not,  and  did  not,  test 
up  to  or  over  105  degrees,  standard  Fahren- 
heit thermometer,  closed  teat,  as  by  law  pro- 
vided." Wherefore  plaintiff  says  there  has 
been  a  breach  of  the  conditions  of  said  bonds, 
and  asks  to  recover  his  damages.  Defend* 
ants  answered,  admitting  that  defendant 
Dunn  was  Inspector,  and  defendant  Healy 
deputy  inspector,  as  alleged,  and  the  execu- 
tl<Mi  of  the  bonds  set  out.  They  dented  every 
other  allegation  of  the  petition,  and  upon 
these  issues  the  case  was  tried  to  a  Jury,  and 
a  verdict  and  judgment  for  $2,343.59  rendered 
in  favor  of  the  plaintiff.  Defendants  appeal. 
Reversed. 

Chas.  A.  Clark  and  John  M.  Redmond,  for 
appellants.  Smith  &  Clemans  and  Wheeler 
A  Mofllt.  for  appellee. 

GIVEN.  J.  1.  There  la  no  question  but 
that  the  defenduut  Dunn  was  Inspector  of  oils 
for  the  state  of  Iowa,  that  defendant  Healy 
was  one  of  bis  deputies,  and  that  they,  re- 
q;>ectlvely,  with  the  other  defendants  as  their 
sureties,  executed  the  official  bonds  set  out. 
There  la  but  little,  If  any,  question  but  that 
the  defendant  Healy  did  Inspect  and  brand  a 
lot  of  barrels  containing  kerosene  oil,  on  De- 
cember 24,  1891,  "Approved,  flash  test,  106 
degreea";  and  that  the  plaintiff  thereafter 
purchased  of  said  oil  for  Illuminating  pur- 
poses; and  that,  while  so  using  it,  either 
from  explosion  or  other  cause,  the  oil  was 
thrown  from  the  lighted  lamp,  In  consequence 
of  which  plaintiff's  person  and  property  were 
burned.  The  dispute  as  to  the  facts  Is  wheth- 
er the  oil  was  below  the  required  test,  105  de- 
grees, and,  if  ao,  whether  the  burning  was 
caused  thereby.  The  plaintiff  rests  his  right 
to  recover  upon  the  provisions  of  section  241*3 
of  McGlaln's  Annotated  Code,  and  also  upon 
the  condition  in  Healy's  bond,  without  regard 
to  said  section.  Said  section  Is  as  follows: 
"If  any  Inspector  or  deputy  shall  falsely 
brand  or  mark  any  barrel,  cask  or  package, 
or  be  guilty  of  any  fraud,  deceit,  mlscondoct 


or  culpable  negligence  In  the  discharge  of  his 
offlcial  duties,  or  shall  deal  In,  or  have  any 
pecuniary  interest,  directly  or  Indirectly,  in 
any  oils  or  flolds  used  or  sold  for  lUominattng 
purposes,  while  holding  such  office  he  sball  be 
deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof,  shall  be  fined  not  exceed- 
ing one  hundred  dollars,  or  imprisoned  oot  ex- 
ceeding thirty  days,  and  be  liable  to  the  par- 
ty injured  for  all  damages  resulting  there- 
from." The  bond  of  defendant  Dunn,  afttf 
providing  for  an  accounting,  contains  the  fur- 
ther condition  that  "he  shall  f&tthfully  and 
impartially,  without  fear,  favor,  fraud,  or  op- 
pression, discharge  all  the  duties  now  or  here- 
after required  of  bis  office  by  law."  Section 
2485.  Mcclain's  Ann.  Code,  provides  that  such 
bonds  "shall  be  for  the  use  of  all  persons  a;;- 
'  grieved  by  the  acts  of  said  Inspector,  or  his 
deputies."  The  bond  of  defendant  Healy  is 
conditioned  that  he  "will  faithfully  perform 
the  duties  Imposed  upon  htm  by  chapter  1S5 
of  the  laws  of  the  20th  general  assembly  of 
the  state  of  Iowa,  and  amendments  thereto." 
The  statute  requires  that  oil  testing  leas  than 
105  degrees  must  be  rejected  for  illuminating 
purposes,  and  ao  marked,  and  that  oil  test- 
ing 105  degrees  or  over  be  branded  "Amitov- 
ed,"  and  provides  that  the  manner  of  test- 
ing and  branding  shall  be  as  prescribed  In 
rules  to  be  Issued  by  the  state  board  of 
health.  Chapter  185,  Acts  20th  Gen.  Assem.. 
as  amended  by  chapter  149,  Acts  2lat  Gen. 
Assem.  It  was  unquestionably  the  duty  of 
defendant  Healy  to  carefully  and  correctly  In- 
spect and  brand  this  oil.  with  the  appliances 
and  In  the  manner  prescribed  by  the  board  of 
health.  He  did  use  the  kind  of  instruments 
prescribed,  but  the  contention  is  that  he  false- 
ly branded  the  barrel  containing  said  M,  In 
that  he  branded  It  "Ai^roved.  flash  test,  106 
degrees."  when.  In  tact,  the  flash  test  of  said 
oil  was  less  than  105  degrees.  Considerable 
erldenoe  was  introduced  upon  this  subject, 
and  the  Issue  was  falriy  sabmitted  to  the 
jury. 

2.  The  defendants  asked  the  court  to  In- 
struct that,  to  recover,  plaintiff  must  show 
that  the  Inspection  and  branding  of  said  oil 
"was  knowingly  false  to  Healy,  the  Inspect- 
or, or  that  Healy  was  guilty  of  some  known 
or  Intentional  fraud  in  the  !n8x>ection  and 
branding  of  said  oil."  The  court  refused  to 
give  this  Instruction,  and,  after  instructing 
as  to  other  facts  necessary  to  be  proven,  in- 
structed as  follows:  "And  If  yon  find,  from 
evidence,  that,  In  addition  to  the  forgoing 
facts,  said  oil,  upon  being  tested  by  a  closed 
test,  emitted  a  combustible  vapor  at  a  tem- 
perature of  105  degreea  or  less,  standard 
Fahrenheit  thermometer,  and  that,  upon  be- 
ing so  used  by  plaintiff,  said  oil  exploded, 
producing  a  Are  which  destroyed  property  of 
plaintiff,  and  caused  Injury  to  his  person, 
then  plaintiff  will  be  entitled  to  recover." 
The  effect  of  the  instruction  given  Is  to  hold 
the  defendants  liable  for  any  damages  re- 
sulting from  the  alleged  error  In  bmnding 
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the  oil,  whether  the  same  was  knowingly  or 
tDtentionally  committed  by  Healy.  As  a  dif- 
ferent role  of  liability  applies  to  the  acta  of 
public  officers,  when  acdo^r  In  a  Judicial  ca- 
pacity, from  that  which  applies  when  act- 
ing In  a  ministerial  capacity.  It  Is  necessary 
that  we  first  determine  in  which  capacity 
Mr  Healy  acted  In  Inspecting  and  branding 
this  oil.  It  is  not  questioned  but  that  a  pub- 
lic officer  acta  Judicially  when  in  the  per- 
formance of  the  duty  he  ts  required  to  exer- 
cise bis  Judgment.  "The  duty  is  ministerial 
when  the  law  exacting  Its  discharge  pre- 
scribes and  defines  the  time,  mode,  and  oc- 
casion of  its  performance  with  such  certain- 
ty that  nothing  remains  for  Judgment  or 
discretion.  Official  action,  the  result  of  per- 
forming a  certain  specific  duty  arising  from 
designated  facts.  Is  a  ministerial  act." 
Mechem,  Pub.  Off.  |  668.  Measured  by  this 
definition,  which  is  fully  sustained  by  the 
cases,  we  think  It  clear  that  In  inspecting 
and  branding  this  oil,  defendant  Healy  act- 
ed exclusively  In  a  ministerial  capacity.  The 
law  specifically  prescribes  and  defines  the 
mode  In  which  the  inspection  and  branding 
was  to  be  performed  In  the  inspection, 
specified  appliances  were  to  be  used,  and  In 
a  specified  manner;  and,  so  using  them,  the 
inspector  was  to  ascertain,  not  as  a  matter 
of  Judgment,  but  as  a  fact,  at  what  degree, 
as  shown  by  the  prescribed  thermometer, 
the  oil  would  emit  a  combustible  vapor.  If 
it  emitted  tbia  vapor  at  a  temperature  less 
than  105  degrees.  It  was  his  duty  to  brand 
the  oil  as  rejected;  otherwise,  to  brand  It 
as  approved,  with  the  degree  of  temperature 
at  which  the  vapor  was  emitted.  Though 
greater  care  may  be  required,  there  Is  no 
exercise  of  Judgment  in  making  such  an  In- 
spection, any  more  than  In  taking  the  weight 
of  an  article  upon  a  pair  of  scales.  It  was 
only  necessary  to  use  the  Instruments  as  di- 
rected, and  to  read  the  thermometer  correct- 
ly, and  then  brand  the  result  upon  the  cask. 
Defendant's  counsel  cite  cases  wherein  It 
was  held  that  officers  acted  judicially,— as, 
for  instance,  assessors  In  valuing  property, 
highway  officers  as  to  repairs  of  the  high- 
ways, aldermen  upon  letting  contracts,  offi- 
cers approving  bonds,  inspectors  of  provi- 
sions, licensing  pilots  and  teachera.  and  like 
cases.  In  every  such  instance  the  officer 
called  upon  to  act  was  required  to  exercise 
his  judgment. 

3.  Defendants  contend  that.  If  Mr.  Healy 
did  act  ministerially  in  Inspecting  and  brand- 
ing the  oil,  no  liability  attaches  for  an  hon- 
est and  unintentional  error  or  mistake  there- 
in; also,  that  said  section  2403  must  be  con- 
strued as  meaning  if  any  Inspector  or  dep- 
uty shall  knowingly  or  intentionally  falsely 
brand  or  mark,  etc.  Defendants  cite  Scot- 
ten  V.  Fegan,  62  Iowa,  236,  17  N.  W.  491.  and 
Browne  v.  Dolan,  68  Iowa,  645,  27  N.  W.  795, 
wherein  this  court  held  that,  to  recover  on  a 
notary's  bond,  for  a  false  certificate  of  ac- 
knowledgment, it  must  be  alleged  and  shown 


that  the  notary  knowingly  misstated  a  mate- 
rial fact,  and  contend  that  the  same  rule  ap- 
plies to  this  case.  That  holding  was  under 
a  statute  that  expressly  required  that  the  act 
be  knowingly  done  to  create  a  liability,  while 
It  will  be  observed  that  the  word  "know- 
ingly" Is  not  used  in  section  2493.  A  like 
case  is  cited,  namely.  Com.  v.  Haines,  97  Pa. 
St.  232,  wherein  It  was  held  that  the  notary 
acted  Judicially,  and  that  the  rule  as  to  an 
officer  performing  a  ministerial  duty  did  not 
apply.  Jenkins  v.  Waldron,  11  Johns.  121, 
also  cited,  states  the  role  applicable  to  "offi- 
cers called  upon  to  exercise  their  deliberative 
judgment."  The  quotation  from  Throop, 
Pub.  OfT.  I  243,  Is  alike  inapplicable  to  this 
case.  The  rule  there  stated  Is  that  a  condi- 
tion that  the  officer  shall  faithfully  discharge 
the  duties  of  hla  office  "Is  not  broken  by  an 
honest  error  of  Judgment,  or  an  honest  mis- 
take or  want  of  skill  In  the  discharge  of  a 
duty,  where  the  precise  mode  of  discharging 
it  is  not  pointed  out  by  statute."  We  have 
seen  that,  In  this  case,  the  precise  mode  was 
pointed  out,  and  that  no  exercise  of  Judg- 
ment was  required.  In  Mechem,  Pub.  Off. 
i  661,  also  cited.  It  is  said:  "It  Is  weU  set- 
tled that  the  ministerial  officer  who  performs 
In  the  prescribed  manner,  and  with  due  care 
and  diligence,  an  act  Imposed  upon  him  by 
law,  incurs  no  liability  to  any  Individual, 
however  much  the  latter  may  be  injured." 
The  charge  In  this  case  is  that  Mr.  Healy 
falsely  branded  this  barrel  of  oil;  and  if 
that  be  true,  then  he  did  not  perform  the 
duty  Imposed  upon  him  by  law  "In  the  pre- 
scribed manner,  and  with  due  care  and  dili- 
gence." A  merely  ministerial  act  cannot  be 
said  to  be  performed  with  due  care  and  dili- 
gence that  Is  erroneously  performed;  for. 
when  the  exercise  of  judgment  is  not  re- 
quired, due  care  and  diligence  will  avoid  er- 
ror and  mistake,  and  result  in  correct  action. 
"It  is  no  defense  to  such  an  officer,  upon 
whom  the  law  has  Imposed  the  positive  duty 
of  performance,  that  he^waa  mistaken  as  to 
the  nature  or  extent  of  his  obligation,  or 
that  he  acted  in  entire  good  faith,  and  with 
an  honest  Intention  todo  hisduty."  Mechem, 
Pub.  Off.  §  670.  In  Bank  v.  Clements,  87 
Iowa,  542,  54  N.  W.  107,  this  court  held  a 
county  recorder  liable  for  not  entering  a 
chattel  mortgage  for  record  as  required  by 
law.  The  net  required,  like  that  required  of 
defendant  Healy.  was  merely  ministerial. 
The  extent  to  which  these  illuminating  oila 
are  used,  and  the  danger  that  attends  their 
use.  especially  when  below  the  required 
standai-d.  renders  their  inspection  a  matter 
of  grave  importance.  Based  upon  experi- 
ments and  experience,  the  law  has  fixed  105 
degrees  as  the  danger  line,  and  condemned 
all  oils  Ijelow  that  standard.  An  Inspector 
who  will  use  the  prescribed  Instruments  m 
the  prescribed  manner  cannot  fall  to  reach 
a  correct  result,  and  this  result  It  Is  his  duty 
to  correctly  brand  upon  the  barrel.  When 
an  error  occurs.  It  must,  of /neoNwitj^iiesalt 
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from  some  fault  on  the  part  of  the  Inspector; 
but,  U  bl8  liability  is  ^rA^ute,  it  is  not  re- 
quired that  the  Injured  party  allege  and 
prove  wherein  the  fault  was.  As  there  can 
be  DO  error  without  a  ftiuit,  the  ailegatioa 
and  proof  of  the  error  Is  all  that  is  required. 
Our  ooDcluslon  is  that,  as  tbe  act  required 
of  Mr.  Healy  was  excIusWelr  ministerial, 
the  liability  for  any  error  on  its  penformanoe 
Is  abscdute,  under  sectioa  249,t.  Iliat  knowl- 
edge is  essential  to  a  criminal  ilabUity  un- 
der tliat  sectton  Is  no  reason  why  it  should 
be  required  In  a  cItU  action.  We  think  there 
was  no  error  in  instructing  that  defendaofa 
liability  wax  absolute 

'i.  Defrad^Qts  asked  this  instruction,  which 
was  refused:  ''if  tlie  flre  was  caused  by  use 
of  a  defet-tlve  aad  ixosafe  lamp,  tbe  defend- 
ants are  not  liable,  even  though  the  oU  was 
not  up  to  tfae  statutory  test."  It  Is  beyond 
question  that  defendants  are  not  liable  if  the 
bnmtBc  resulted  from  any  other  cause  tlian 
that  alleged.  It  will  be  sem  that,  in  the 
fourth  Ittstnictifm,  quoted  above,  tbe  court 
did  not  require  the  jury  to  And  any  caoatl 
connection  between  the  oU  being  below  the 
legal  standard  and  the  occurrence  of  tbe  Ore. 
niere  was  evidence  bearing  upon  this  issue, 
and  plaiatlff  does  not  questioo  ttuit  it  was  one 
proper  to  be  sutnaitted  tio  tbe  Jury.  His  con- 
tentioD  is  tbst  taUng  tbe  laBtmctions  togeth- 
er, they  show  tliat  this  Issue  was  sulnnltted; 
that,  by  saying  to  the  Jury,  hi  the  first,  that 
plalntifF  Claimed  "that  tbe  sole  cause  of  said 
exploafcrn  was  thnt  tbe  oil  was  not  up  to  tbe 
standard  required  by  law,"  and,  in  tlie  third, 
that  tbe  burden  of  proof  was  upon  the  plain- 
tiff to  estabUsb  his  daim,  the  court  did  sub- 
mit this  question  to  the  jury.  The  question 
was  one  of  importance,  and,  in  view  of  the 
evidenoe,  should  haT«  been  plainly  submitted, 
and  not  left  to  inference.  If  tbe  Jury  naight 
bav«  onderstoed,  from  tbe  first  and  third  par- 
agraphs of  the  charge,  that  they  were  to  pass 
upon  that  questicm,  such  an  underatanding 
would  have  been  i-eaaoved  by  the  fourth, 
which  tests  tfae  ri^h't  to  recover  solely  upon 
Whether  tbe  oil  was  below  the  standard,  and 
exploded,  cau^ng  fire,  without  reference  to 
the  cause  of  the  explosion.  Explosions  do 
not  necessarily  follow  from  the  use  of  oil  that 
is  below  105  de}jrrees;  and  when  such  oil  is 
used,  and  an  explosjon  occurs,  it  is  not  c(hi- 
elusive  that  the  explogtou  was  caused  by  tbe 
low  grade  of  the  oil,  especially  when  there  is 
evidence  tending  to  show  ttuit  it  was  from 
another  cause.  FVirmeriy  tbe  stajidaiti  In  this 
state  was  lOO  degrees.  We  think  the  court 
should  have  okhv  speciftcslly  sutiraltted  to 
the  Jury  the  Issue  whether  or  not  the  fire 
was  caused  by  the  oil  being  briow  tbe  weaaA- 
ard  required. 

5.  PlaiDtiffe  were  permitted  to  Introduce  In 
evidence,  over  defendant's  objectioo,  a  <3er- 
tain  unverified  certificate,  slgDed  by  Robert 
Brown,  secretary,  and  of  this  tbe  defendants 
complaiu.  Tbe  facts  concerning  this  certifi- 
cate, as  shown  by  tbe  evldeaoe.  are  these: 


in  the  mannfacture  of  tfaermometera  it  Is  im- 
possible tu  get  tbe  Inner  surface  of  tbe  glasB 
tube  containing  the  mercury  perfectly  uni- 
form. SUght  irreealarltles  unavoMably  oc- 
cur, that  affect  tbe  t1s1i«  and  falll^  n(  the 
nercnr?.  It  also  appears  that  thermometets 
lose  tbelr  accuracy  by  lapse  of  time.  The 
thermometers  used  by  the  oil  Inspectors  of 
this  state  are  of  one  mannfactnre,  each  hav- 
ing its  separate  numb^,  by  which  It  Is  Iden- 
tified. To  lusoie  the  blgttest  attainable  ac- 
curacy, these  instnunents,  before  using,  are 
sent  to  tbe  observatory  of  Yale  Collie,  where 
each  faBtrument  is  "calabrated";  tbat  is.  its 
Inaccuracies,  flram  whatever  canse.  are  as- 
certained by  a  certain  process,  and  tbe  varia- 
tions certifled.— the  certificate  showing  tbe 
number  of  the  Instrument  to  which  it  belongs. 
An  Inspector  adds  to  or  siOitiacts  ftom  tbe 
reading  of  bis  tbermouieter,  according  to  the 
corrections  shown  in  tbe  certificate  accom- 
panying It.  I^lntlff  Introduced  evidence 
tending  to  show  the  resntt  of  a  test  of  oil 
taken  from  tbe  same  buirel  as  that  from 
which  he  had  purchased,  and  with  tfae  same 
kind  of  instruments  aa  tbose  used  by  the 
state.  The  thermometer  used  in  that  test 
was  in  evidence,  and  the  certlflcate  in  ques- 
tion is  the  one  that  accompanied  It.  Defend- 
ant's ctmtention  is  that  this  certificate  is 
**merely  beamy  statement  as  to  tbe  true 
reading  of  this  thermometer";  but  not  so, 
we  think.  Defendants  did  not  object  to  tfae 
IntFoductfon  of  tbe  tbcrmometer,  iMir  to  tbe 
marfca  upon  Its  face  by  wfaicfa  tt  was  to 
be  read;  yet  these  marks  were  bat  tbe  nn- 
SWOTH  statements  of  tbe  manufacturer.  Un- 
der the  evidoice,  tUs  certlflcate  is  shown  to 
have  become  a  necessary  part  of  tbe  instru- 
ment, OS  much  so  as  the  scale  upon  its  face, 
and  indispensHble  to  a  proper  use  of  the  In- 
strument. If  ttie  insti'miient  was  property 
admitted,  we  think  tbe  certificate  was;  but, 
if  not,  there  was  no  prpjudlce,  for  It  was  tbe 
means,  tlie  manner,  and  result  of  tbe  test 
that  were  important,  and  tfaese  would  not 
a|H>ear  by  looking  at  tbe  taistramonrta  with 
which  It  was  made. 

6.  Other  assignments  of  error  are  discussed, 
but.  as  they  will  not  arise  on  a  retrial,  we 
will  not  extend  this  opinion  by  conslderinc 
them.  For  the  error  pointed  out  la  tfae  fourtfa 
paragraph  of  this  opinion,  tbe  Judgment  ot 
the  district  court  la  reversed. 


In  re  TARKER'S  ESTATE. 

SMITH  et  aL  v.  PARKER  et  aL 

(Buimme  Oonrt  of  Iowa.    April  la  1898.) 

Dbbobst  akd  DisTRismo** — STVpaorunt's 
IirrsREBT. 

Under  Code,  |  2455,  praviAng  tihat  tfae 
snrrirtag  parenti  of  aa  mteatate,  leavtag  snrriv* 

ing  him  neither  wife  nor  ohUd.  shall  each  take 

one-half  his  estate;  and  Bection  245G,  providing 
that  in  such  a  case,  if  one  parpiit  he  dead,  the 
surviving  parent  shall  take  me  entire  estate;  and 
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section  2jk57,  pHmding  that,  if  both  pftrenti  be 
'deed,  their  share  shall  be  diaxwed  of  as  if  they 
had  outlived  the  intestate,  and  died  in  possessiou 
and  ownership  of  their  sharee^ — a  Btepmother  who 
anrviTed  her  at^iMQ  was  entitled,  where  be  died 
unmamed  aftei  bis  father,  to  one-third  of  the 
share  which  would  have  gone  to  her  busbandj 
or  one-sixth  of  the  whole  estate,  though  Code,  n 
243l>.  ^440,  give  i  widow  one-third  ot  the  resl 
pnverty  "posicstwd"  br  her  kusbud  daring 
marriage,  and  one-third  of  the  peraooal  property 
which  DC  owned  at  bis  death. 

Appeal  from  district  conrtr  Scott  county; 
C  M.  Wataman,  Judge. 

Application  In  probate  for  the  allovance^  la 
fHTor  of  the  estate  ot  tbe  atepmotlier  of  the 
decedent,  of  a  share  In  Us  eatatc.  Tli«e 
was  a  bearing  on  the  multa,  which  ramlted 
In  an  order  making  tbe  allowance  asked,  and 
directing  Its  payment  From  that  order,  the 
administrator  of  the  estate  and  Josephine  T. 
Brisbln  and  WlUlam  F.  Parker  appeal.  Af- 
firmed. 

Davison  &  I^e.  for  appellants.  Bills  & 
Hass,  tm  appeUees. 

ROBINSON,  J.  Jam»  Monroe  Parker,  Jr., 
a  resident  of  Scott  county,  died,  intestate,  un- 
married, and  without  issiw,  In  Septembei, 
ISSfl,  leaTing  property  of  considerable  valuA. 
His  mother  died  in  the  year  lUti^  leaving,  aa 
her  only'  iasue,  James  U<airoe  Parker,  Jr.. 
William  F.  Fariter,  and  Josqcthlne  T.  Brist^n. 
His  father  subseiitiently  married,  but  In  Feb- 
ruary, ISQQ,  died,  leaving  a  widow,  Ella  W. 
Parker,  and,  as  his  only  issue,  tbe  children  of 
hia  former  wife  we  have  named.    Tbe  will  ef 
tbe  father  made  iwovialon  f<»  the  widow,  bat 
she  did  not  cMisent  to  take  under  it,  and 
claimed  her  distributive  share  as  given  by 
law.    Id  October,  1802,  the  widow  died  tas- 
tate.    By  her  will,  ber  estate  was  given  In 
trust  to  S.  F.  Smith  and  A.  W.  Yand^eer. 
Tbe  trustees  named  ftled  their  petitfon  In  this 
cane,  claiming  that  £Ua  W.  Parker  was  enti- 
tled to  one-filxth  of  the  property  left  by  James 
Monroe  Park»,  Jr.,  and  asking  that  the  ad- 
ministrator of  his  estate  be  orden?d  to  pay  to 
tbem  that  amount   Tbe  administrator  and 
WiUlam  F.  Parkn-,  who  was  the  only  brother 
of  James,  .Tr.,  and  Josepblske  T.  Brisbln,  who 
was  his  oaiy  sister,  deny  that  the  stepnkotber 
was  entitled  to  any  share  of  his  estate.  Tbe 
<li«trict  court  adjudged  that  the  tmsteea  were 
entitled  to  one-^xth  of  it  and  ordered  the  ad- 
minifitratOT  to  pay  to  th«n  tlMt  share.  Wo 
are  required  to  determine  whether  the  step- 
tuotber  was  entitled  to  any  part  of  the  es- 
tate of  her  deceased  stepson.    It  is  conceded 
that.  If  she  was,  the  amotmt  <rf  recovery  was 
cf>rrr*<,tly  fixed  by  the  district  court. 

Tbe  provii^ns  of  law  which  are  especially 
apftlicaMe  in  this  case  are  found  In  the  fo^ 
lowing  sections  of  the  Code: 

•'il4^ta.  It  tbe  intestate  leave  no  issue,  tbe 
one  half  of  his  estate  shall  go  to  his  [lareats 
and  the  other  half  shall  go  to  his  wife;  if  he 
leaves  no  wife,  tbe  portion  which  would  have 
li:uDe  to  her  shall  go  to  his  parents. 


"2406.  If  one  of  his  parmts  be  dead,  tbe 
portion  which  would  have  gone  to  such  de- 
ceased parent  shall  go  to  tbe  surviving  par- 
ent, Including  the  portion  which  would  have 
belonged  to  the  inteetate's  wife,  had  she 
been  living. 

**M5T.  If  both  tbe  parmts  be  dead,  tbe  por 
tlon  which  would  have  fallen  to  tbeir  share 
b7  the  above  rules  shall  be  disposed  of  In  the 
••me  manner  as  V  they  had  ontHved  tbe  in- 
testate and  died  In  possession  and  ownership 
of  the  portion  thus  falling  to  their  share,  and 
so  on  through  aaeendtaig  ancestors  and  their 
iBsoe." 

Under  these  provisions,  tbe  estate  of  the 
deceased  son  is  to  be  disposed  In  tbe  same 
manner  that  It  would  have  been  bad  both  his 
parents  smrvlved  him,  and  died  In  possession 
of. their  respective  ahares.  In  other  words, 
one^haU  of  the  estate  will  go  to  those  who 
woald  have  taken  the  mother's  share  had  she 
died  In  possession,  and  on o- bale  will  go  to 
those  who,  under  the  same  drcumstanees, 
would  have  Ukea  the  Attre  ot  the  father.  It 
follows  that  Josephine  T.  Brisbln  and  Wil- 
liam F.  Parker  wonld  have  taken  the  moth- 
er's  share,  and  at  least  two- thirds  of  that  of 
the  tethn*.  Had  the  latter  died  In  posaesskm 
of  his  share,  one-third  of  It  would  have  be- 
Gooae  tbe  proip^rty  of  the  widow;  bat  It  Is 
said  that  as  he  did  not  die  In  possession  of 
that  share,  his  widow  cannot  take  any  part 
ot  It,  for  the  reasw  that  tbe  share  glvea  to 
her  by  statute  was  oae-thlrd  In  value  of  all 
the  legal  or  eqidtable  estates  tn  real  propw- 
ty  possessed  by  her  husband  at  any  time  dur- 
ing their  marrtad  whk:h  had  not  been  sold 
an  eEBcnttOB  or  other  JudMal  sale,  and  to 
which  she  had  not  rrtlnqnlabed  her  right  and 
one-thM  of  the  peraoaal  property  which  he 
owned  at  death.  It  Is  true,  tbe  share  of  the 
widow  Is  so  fixed  by  sectkos  M^jg  and  M40 
Qi  the  Code;  but  the  sections  we  have  qnoted 
give  to  tbe  wMow  addltkmal  rights,  and  pro- 
vide tor  the  distribution  oC  estates  Id  the  cas- 
es to  which  they  apply.  In  this  case  they 
gave  to  the  stepmothM  one-^lrd  of  the  share 
of  the  estate  of  her  stepson  which  her  hus- 
band would  have  been  Mititled  to  had  he  sor^ 
vlved  his  son,  or  one-skzth  of  the  entire  es- 
tate of  the  latter.  This  conclusion  Is  fully 
auMWrted  by  the  opinion  In  Moore  v.  Weaver, 
53  Iowa,  11,  3  N.  W.  741,  which  Is  IdenUcal 
In  principle  with  tUs  eaae.  That  opinion  Is 
assailed  the  amMllants,  who  insist  that  it 
is  erroneous  and  contrary  to  the  reasoning  in 
Lash  v.  Laah,  57  Iowa,  88,  10  N.  W.  302,  If 
nfit  to  the  law  as  therein  announced.  Noth- 
ing in  tbe  case  last  cited  is  in  eoDfllot  with 
Moore  v.  Weaver,  and  that  adopted  a  rale  of 
propMty  which  Is  of  such  long  standing  that 
we  should  not  be  disposed  to  overrule  It  even 
thoufrti  we  did  not  fully  approve  It  See  Mc- 
Uahen  v.  Oarr,  0  Iowa,  SSSi;  Tnttle  v.  Orlffln, 
64  Iowa.  45S.  20  N.  W.  T57.  We  conclude 
that  the  order  of  the  district  court  was  fully 
authoriaed,  and  It  Is  afltrmed. 
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HENKLB  T.  HOLMES  et  al. 

(Supreme  Court  of  Iowa.    April  11,  1896.) 

Afpial — CovsTRtioTios  OF  Jdi>ohkkt — Bqcitt — 
Vacating  Void  Juimjmknt. 

1.  In  an  action  to  recover  from  H.  the  bal- 
ance of  the  price  of  land,  the  rest  of  the  price 
having  been  applied  to  discharKe  liens  as  pro- 
vided by  tie  parties,  H.  declined  to  pay,  on  the 
gronnd  that  defendant  C.  had  a  jndgment  lien 
against  it,  which  wat*  not  incladed  in  the  liena 
agreed  to  be  paid.  The  petition  which  stated 
the  facts  nnder  which  C.  s  judgment  was  ob- 
tained, and  alleged  that  the  aamc  was  void,  waa 
demnrred  to  by  C:  and,  his  demurrer  beitiR 
BUBtained,  plaintiff  excepted,  and  refused  to  plead 
further.  Thereupon  H.  filed  a  aupplemental  an- 
swer, pleading  the  adjudication  on  C's  demur- 
rer; and,  the  cause  being  submitted  on  an 
agreed  statement  of  facts,  the  court  held  C.'b 
judjrmeut  a  lien  on  the  land,  and  adjudtied  that 
the  same  be  discharged  with  the  balance  of  the 
purchase  money;  aucb  decree,  which  was  the 
on^  jadgment  entered,  reciting  that  "the  whole 
cause  was  submitted  on  a  written  agreement  of 
facts  signed  by  the  attorneys  of  the  parties." 
Plaintiff  appealed  "from  the  judgment  and  de- 
cree entered  in  the  aboTe-endtled  cause."  Held, 
that  the  judgment  araiealed  from  included  the 
adjudication  on  the  demurrer. 

2.  A  party  who  sues  in  equity  to  set  aside 
a  judgment  by  default  rendered  by  a  justice  of 
the  peace  without  jurisdiction  need  not  show 
that  he  is  not  indebted  to  the  party  who  obtain* 
ed  Bach  judgment. 

Appeal  from  district  court.  Van  Boren 
coontr;  F.  M.  Fee,  Jndige. 

The  defendants,  other  than  Holmea^  are  the 
Farmers*  &  Traden^  Bank  of  Bonaparte  and 
F.  T.  Ctamer.  Hie  fftcts,  for  the  pniposes  of 
this  appeal,  maj  be  somewhat  abbreviated. 
The  plaintiff  sold  to  the  defendant  Holmes 
80  acres  of  land,  for  the  agreed  price  of  $8,- 
000.  Of  the  agreed  price,  all  except  $238.54 
was  to  be  applied  to  discbarge  liens  on  tbe 
land;  and  it  baa  been  so  applied.  This  ac- 
tion Is  to  reCoTO*  the  923a64,  which  mdmes 
declines  to  pay  to  plaintiff,  fbr  reascms  as 
follows:  Plaintiff  purchased  the  land  of  one 
Secord,  and,  while  Sec<»d  owned  the  land,  a 
judgment  was  entered  in  Justice  court  In  Van 
Buren  coonty  against  Secord.  In  favor  of 
defendant  Cramer,  for  978,  amountInK  at  this 
time  to  9102.80,  a  transcrtpt  of  which  jndg- 
ment  was  filed  in  the  district  court  of  Van 
Buren  county;  ki  tbat,  on  its  face,  It  was  a 
lien  on  tbe  land  at  the  time  of  the  flale  to 
Holmes.  This  judgment  was  not  Included  in 
the  Hens  agreed  to  be  paid  from  the  purchase 
money.  Holmes  deported  the  9238.54  In  the 
defendant  bank,  to  protect  himself  against 
said  judgment,  and  to  be  allied  to  its  can- 
cellatlcm,  or  to  be  paid  to  plaintiff  whenever 
It  should  be  caiueled.  Plaintiff  makes  the 
bank  and  Cramer  parties,  and  states  In  bis 
petition  the  facts  as  to  obtalidng  the  Cramer 
Judgm^t  against  Secord  in  justice  court, 
showing  that  the  original  notice  waa  sored 
In  the  state  of  Missouri,  and  a  publication 
In  Van  Buren  county  that  was  imauthoilaed, 
the  action  not  being  aided  by  attachment. 
The  petition  alleges  the  Judgment  to  be  rold, 
aakB  that  It  be  so  adjudged,  and  tbat  he 
hare  a  judgment  against  Holmes  and  the 


bank  for  the  balance  of  the  purchase  money. 
Holmes  and  the  bank  answered,  redtiiv  tlie 
facts,  including  tbe  Cramer  Judipnent  Cra- 
mer appeared,  and  filed  a  demurrer  to  plain- 
tiff's petition,  which  tbe  court  sustained,  and 
philntiff  excepted,  and  reused  to  plead  fur- 
ther. Thereupon  Holmes  and  the  bank  filed 
a  supplement  to  their  answer,  In  which  tbey 
pleaded  the  adjudication  on  the  demurrer  filed 
by  Cramer,  in  which  the  Judgment  Is  held  to 
be  Talld.  The  partfes  then  filed  an  agreed 
statement  of  facts,  on  which  the  cause  was 
submitted;  and  the  court  entered  a  decree 
holding  the  Cramer  Judgment  a  lien  on  tbe 
land,  and  gave  Judgment  for  tbe  application 
of  tbe  money  deposited  in  tbe  bank  to  its 
payment,  and  the  plaintiff  appealed.  Re- 
maed. 

Mitchell  &  Sloan,  for  appellant  Wherry  & 
Walk«,  for  ai^Uees. 

GRANGER,  J.  1.  A  question  argoed  on 
the  aiveal  by  amiellant  la  as  to  the  correct- 
ness of  the  ruling  on  the  demuner,  and  ap- 
pellees In^  that  there  has  bera  no  appeal 
from  that  ruling,  and  reliance  is  placed  on 
the  language  of  tbe  notice  of  appeal.  In  which 
it  is  said  that  "B.  F.  Henkle  had  appealed 
from  the  Judgment  and  decree  entei^  in  tbe 
above-entitled  cause."  The  only  judgment 
entry  In  the  owe  is  that  ft^lowlng  the  final 
submission  of  the  cause  after  the  agreement 
as  to  the  fiicts.  In  that  "chancery  decree," 
as  it  Is  called,  the  court  recites  its  action  on 
the  demurrer,  at  a  prerlona  date,  tbat  plain- 
tiff dieted  to  stand  on  his  petition,  and  ex- 
cepteA  to  the  ruling,  and  tlie  court  then  says: 
"The  whole  cause  was  submitted  to  the  court 
on  a  written  agreemoat  of  fiicts.  signed  by 
the  attorneys  of  tbe  parties ;"  and  it  Is  in  this 
decree  that  the  court  adjudged  the  judgment 
a  Hen  on  the  land,  and  fixed  tbe  amount  doe 
thereon.  There  la  no  other  judgment  in  the 
case.  Looking  to  the  stipulation  of  facta.  It 
doea  not  purport  to  be  by  particular  partlea. 
but  by  "the  partlea"  This,  In  connection 
with  tbe  unusual  expression  In  tbe  decree, 
after  reciting  the  proceedings  in  tbe  demur- 
rer, that  ttie  "whole  cause**  was  submitted 
on  the  agreed  facta,  and  with  no  oth«r  judg- 
ment, leads  us  to  think  the  Judgment  appealed 
tmm  includes  the  adJodlcatlMi  as  to  aU  the 
parties.  The  agreed  statement  of  fftcto  pre- 
sents the  same  l^al  proposlticai  as  tbe  de- 
murrer. 

2.  The  ju^rment  entered  by  the  Justice 
was  void.  There  was  no  Juriadlctlon.  TUs 
Is  not  to  be  questioned,  ^bls  is  a  proceed- 
ing In  equity  to  set  it  aside.  That  a  jxro- 
ceedlng  In  equity  wOl  lie  to  set  aalde  a  Judg- 
ment, see  Insurance  Co.  v.  WatNhoase,  78 
Iowa.  674,  43  N.  W.  611;  Arnold  t.  Hawley, 
67  Iowa,  318.  25  N.  W.  250;  and  Telegraph 
Co.  T.  Boylan.  86  Iowa.  00,  52  N.  W.  1122. 
A^ieUees*  thought  Is  tbat,  before  there  can 
be  a  decree  canceling  tbe  judgment.  It  must 
appear  that  tiiere  is  no  defense  to  the  claim 
on  which  the  Judgment  waa  entered.  Second, 
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tlie  Judgment  debtor,  on  the  face  of  the  rec- 
ord. iB  not  a  party  to  thta  anit  and  tbere  la 
DO  presumption  that  the  plaintiff  bas  any 
knowledge  on  tbat  subject  Some  caaes  are 
relied  on  by  appellees  to  support  their  claim. 
In  Panona  t.  Nntting,  45  Iowa.  404.  it  was 
held  tbat  a  court  of  equity  will  not  Interfere 
to  restrain  the  collection  of  a  Jodgmrait  tm- 
dered  on  a  claim  "admitted  to  be  due,"  on 
the  KTonnd  tbat  It  was  rend««d  without  Ju- 
risdiction. In  GerrlBh  t.  Hunt.  68  Iowa.  682, 
24  N.  W.  274.  also  relied  on  by  ai^Uees,  it 
la  expressly  held  tbat  such  relief  will  be 
granted  where  It  does  not  appear  tbat  there 
la  a  defense.  We  do  not  find  any  case  where 
the  rule  of  appellees*  contention  is  sustained. 
There  are  some  of  the  early  cases  iq  which 
the  facts  are  enough  In  doubt  to  make  the 
conclusion  qnestl<»iable  aa  an  antlwrity  on 
thia  question.  Later  caaea,  luwerer,  seem  to 
set  tlie  proposition  at  rest.  In  AmcM  t. 
Hawley.  supra,  it  Is  said:  "But,  as  we  have 
said,  the  Judgment  In  this  case  la  absc^utely 
Toid;  and  our  attention  has  not  been  called 
to  any  adjudged  case  which  hOlds  that,  before 
a  party  can  obtain  relief  in  a  court  of  equity 
against  such  a  Judgment,  he  must  deny  and 
show  tbat  he  is  not  indebted  to  the  party 
obtaining  the  Judgment  The  effect  of  such 
a  rule  would  be  Uiat  a  T<dd  Judgment  Is 
prima  facie  evidence  of  indebtedness.  We 
are  Inclined  to  think  that  such  cannot  be  the 
rule."  Whatever  doubt  there  may  be  as  to 
the  language  being  applicable  to  the  qnes- 
ti<m  Invc^Ted  in  this  case,  It  is  quoted  with 
approval  in  Telegraph  Co.  t.  Boylan,  supra, 
and  made  of  controlling  importance.  It  may 
be  regarded  as  the  settled  rule  of  this  state. 
The  Judgment  being  void,  It  is  no  Hen;  and 
hence  there  was  no  breach  of  the  covenants 
of  warranty  in  the  deed.  This  condudon 
renders  the  consideration  of  the  questions  aa 
to  costs  and  attomey*s  fees  unimportant  for 
there  can  be  no  Judgment  which  th^  are  to 
follow.  On  the  face  of  the  record  aa  i^esent- 
ed,  there  should  be  a  Judgment  for  plaintiff 
for  the  unpaid  portion  of  the  purchase  price 
fif  the  land  as  found  1^  the  district  court 
Reversed. 


MARONET  et  al.  v.  MARONEY  et  aL 
(Rnpn-mo  Court  of  Iowa.    April  11,  1896.) 
EXPBEtin  Thvut  is  Land  — Crsation  bt  Parol— 

PUECHASK  BT  ADMi:«tSTRATOR  FOR  BbNBFIT 
or  HBIBB— KSBCLTISO  Thcst. 

1.  Evidence  of  a  retbal  Bgreement  bv  ao 
administrator  to  hay  at  execntlOTi  sale,  od  a  judg- 
mont  ajminst  his  decedent,  for  the  benefit  of  the 
heirs,  and  to  convey  to  them  when  the  rpnts 
equaled  the  price  paid  at  the  sale,  is  inadmissible 
to  entabliah  an  express  trust,  since  Code,  1 1984, 

firorides  that  trusts  in  realty,  other  than  result- 
ng  tnists,  mnst  be  executed  in  the  same  manner 
as  deeds. 

2.  In  an  action  by  heirs  to  recover  land, 
there  was  evidence  that  it  had  been  fraudulent- 
ly conveyed  by  decedent,  and  that  his  adminis- 
trator had  boUfcbt  it  in  at  execution  sale,  on  a 
judgment  aaainst  decedent,  while  it  was  in  pos- 
sesSKHi  of  the  fraudulent  grantee;  that  the  de- 


cree BubJectiDg  the  land  to  SDch  Judgment  did 
not  divest  the  title  of  such  grantee;  that  the 

purchase  was  made  nnder  a  verbal  agreement 
with  Bucfa  grantee  and  one  of  the  plaintiffs  that 
the  administrator  should  bold  the  land  in  trust 
for  plaintiffs  until  the  rents  should  equal  the 
price  paid,  and  should  then  convey  it  to  plain- 
tiffs. It  was  shown  that  no  part  of  the  price 
was  taiwn  from  decedent's  estate,  that  the  value 
of  the  land  wa«  not  materially  greater  than  the 
price  paid,  and  that  the  administratur  had  im- 
proved the  property  and  treated  it  an  his  own. 
Held,  that  a  resulting  tnist  did  not  arise  in  favor 
of  ptaintiffs.  * 

Appeal  from  district  court  Buchanan  coun- 
ty; M.  J.  Wade.  Judge. 

Action  In  equity  to  recover  certain  real  es- 
tate, and  for  general  equitable  relief.  Cer- 
tain of  the  defendants  claim  to  own  the  land, 
and  ask  that  the  title  thereto  be  quieted  in 
them.  There  was  a  hearing  on  the  merits, 
and  a  decree  for  the  defendants.  The  plain- 
tiffs appeal.  Affirmed. 

Woodward  &  Cook  and  Remley  A  Key,  for 
appellanta.  Rautfer  &  Everett,  for  appellees. 

ROBINSON,  J.  The  plaintlfta  cfatlm  to  be 
the  owners  of  240  acres  of  land  In  section  21, 
in  township  88  N.,  of  range  7  W.  They  are 
the  children  and  heirs  of  Jamea  Maroney. 
who  died  In  June,  1884.  The  defendants 
wbo  cUUm  the  land  are  the  widow  and  chil- 
dren of  Matthew  Marottey.  He  was  the  un- 
cle of  the  plaintiffs,  and  died  in  May.  1882. 
The  petition  alleges  that  Matthew  Maroney 
was  the  admlntatrator  of  James;  tliat  the 
plaintiffs  were  the  owners  of  80  acres  of  land 
in  section  10  in  the  township  and  range  de- 
scribed; that  Matthew  had  the  charge  of 
tbat  land  after  the  death  of  his  brother,  re- 
ceiving the  rents  and  profits  therefrom;  that 
in  January,  1888,  one  Bridget  Ryan,  a  sister 
of  both  James  and  Matthew,  owned  and  held 
the  lawful  title  to  the  land  In  section  24; 
that  It  had  been  adjudged  liable  to  pay  cer- 
tain Judgments  against  James  Manmey,  In 
favor  of  Mary  Boyle,  which  amounted  to 
about  $3,000;  that  execution  had  been  Issued 
and  levied  upon  the  land,  and  It  was  about  to 
be  sold  at  sheriff's  sale,  but  It  waa  worOi 
more  than  the  claims  against  It  and  Bridget 
Ryan  desired  to  give  it  to  the  pl^ntlffa;  that 
It  was  agreed,  between  her  and  Matthew 
Maron^  and  one  Anthony  McElnney,  an  un- 
cle of  the  plaintiffs,  that  the  land  could  go  to 
sale,  and  that  Matthew  shoold  bid  It  off  In 
his  own  name,  and  hold  it  as  trustee  for  the 
plaintiffs,  and  that  he  should  rent  it,  and  pay 
the  taxes,  and  apply  the  Income  and  rents  on 
the  indebtedness  against  it  until  the  Indebt- 
edness should  be  folly  paid;  tbat  Matthew 
should  have  the  renta  from  the  land  in  section 
10,  which  should  also  apply  on  the  Indebted- 
ness, and  he  agreed  that  when  It  should  be 
fully  paid,  he  would  convey  the  land  to  the 
plalntiffa.  The  petltl<m  also  all^ea  that  at 
the  tin«  of  and  before  the  sheriff's  sale,  Mat- 
thew also  made  an  agreement  to  the  same  ef- 
fect with  Michael  Maroney,  who  was  then 
the  only  taw  of  the  i^lntlff^  who  had  at- 
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tained  hte  majority;  Ui&t,  puranant  to  the- 
said  a^reementa.  Matthew,  on  the  Ist  day  of 
Febnury.  1S8S,  bid  off  tbe  land,  and  applied 
the  rmta  In  hla  tends  on  the  ladebtedneai, 
and  took  poasnskn  of  the  tead,  and  had  the 
Income  from  it  for  a  year  before  he  was  enti- 
tled to  a  sheriff's  de«d:  that  wbra  the  sb^ 
ilCa  deed  was  taken,  he  applied  the  rmt  from 
the  240-acre  tract  for  the  inmedlog  year,  and 
tho  rents  from  the  80-acre  tract  for  the  pre- 
ceding fire  years,  and  procured  the  remaindw 
of  the  amount  required,  about  $2,000,  by 
means  of  a  mortgage  on  the  land  for  which 
he  received  a  deed.  The  iietUion  further  al- 
leges that  the  rents  and  profits  derived  from 
the  land  have  amounted  to  enough  to  pay 
all  the  Indebtedness,  but  that  Matthew  Ma- 
roney  failed  to  apfily.them  ixpou  It,  and  asks 
tliat  the  plaintiffs  be  decreed  to  be  the  own- 
ers of  the  Uind  In  section  21.  The  answer  de- 
nies the  averments  of  the  petition  which  tend 
to  show  title  to  the  land  In  controversy  In 
the  phtlntlffs,  denies  that  the  plalntiffti  are 
the  owners  of  the  tract  In  section  10,  and 
avers  tliat  Uattlww  Maroney  porchased  the 
land  In  sectiui  24  tar  tdmaeU,  and  that  the 
1ne<»ne  from  the  land  has  not  been  snffld«it 
to  pay  the  Indebtedneaa  on  It  and  taxes  and 
ImprovementB  made.  Tbe  defendants  ask 
that  their  title  to  tb*  land  be  quieted  as 
against  the  plaintiffs,  and  It  was  so  decreed 
1^  the  district  noi'rt 

1.  The  material  facts  eataMsbed  by  the  «rl- 
dence  are  Bubatantlaily  as  follows:  In  June, 
1S7S.  the  title  to  the  land  in  controversy  was 
vested  in  M.  B.  Mareney,  ttie  wife  of  Jamea 
Haronvy.  In  March,  18T6»  It  was  conveyed 
to  Bridget  Ryan,  and  at  the  same  time  the 
tract  in  section  10  was  caarByeA  to  WUnam 
McKlnney.  Wallace  Piancla  had  a  Judg- 
ment, whleh  was  rendered  agalnirt  M.  R. 
Maroney  In  OctobfO',  1874,  and  in  November, 
1876,  MaiT  Boyle  recovered  judgment  against 
James  Maroney  for  the  sum  of  fl.OQO  and 
costs.  In  November,  1882,  the  land  in  cmtro- 
▼eray  was  sold  nader  exenitim  Issued  on 
the  Prancfs  judgment,  and  In  Novembep  of 
the  next  year  a  slMriff's  deed  tlierefor  was 
laiued  to  Franols.  Mrs.  Boyle  bad  commen- 
ced an  action  in  18T7  to  snt^ect  the  land  to 
the  payment  of  her  jndgment,  bat  It  was  not 
detormlned  by  the  trial  court  until  December, 
1886,  and  while  it  wa^  pending  In  that  court 
Fmncls  was  made  a  party  to  It  An  af^ieal 
from  the  decree  of  tbe  trial  cowt  was  taken, 
and  the  Mtuse  was  decided  by  this  court  In 
Oftober,  1887.  It  was  held  that  tbe  tend  was 
suliject  to  the  Boyle  judgment,  and  that  the 
aale  under  the  Francis  judgment  was  Inef- 
fectual for  the  enf<»>cement  of  any  right 
Francis  held  against  Mra.  Maroney,  for  tbe 
reason  that  abe  died  before  he  Issued  bis  ex- 
ecution, and  he  bad  not  takm  the  proper 
steps  aftMT  ber  death  to  permit  him  to  enft»«f> 
hla  rights;  and  the  action  of  the  trial  court 
which  set  aside  the  sale  and  deed  was  af- 
firmed. Boyle  V.  Maroney,  73  Iowa,  70,  35 
N.  W.  14S.  l^e  land  was  sold  February  1, 


1888,  to  Matthew  Maroney,  under  an  execu- 
tion Issued  OD  the  Boyle  judgment,  and  on  tbe 
9tb  day  of  tbe  next  February  a  sberlff's 
deed  tberefrr  was  issued  to  bim.  He  bad 
been  appointed  admlniBtTator  vt  the  estate  of 
his  brothOT  James  In  October,  1885.  but  nev- 
er made  any  report.  The  probate  records 
show  that  tbe  pemonal  property  of  tbe  escaie 
amounted  to  fUKK  It  Is  contended  by  the 
app^lee  that  I*  n'ss  tbe  duty  ot  Matthew 
Marcmejr,  as  administrator,  to  take  posses- 
sion of  the  land  which  bekmged  to  the  estate 
of  his  deceased  brother,  becauae  the  heirs 
were  not  competent  to  take  possession  of  It 
and  that  he  was  autlHXised  by  Bridget  Ryan 
to  occupy  that  In  controvmy;  tbat  he  did 
so  under  tbe  agreement  with 'her,  and  hod 
the  rents  and  promts  therefrom  for  a'  year 
before  he  received  the  sherilTs  deed;  and 
that  effect  was  thereby  given  to  tbe  agree- 
ment. It  Is  further  Insisted  tiiat  aa  It  was 
tbe  duty  of  Matthew,  as  an  admlnlatratw,  to 
take  charge  of  and  protect  tbe  property,  he 
could  not  acquire  any  personal  Interest  ad- 
verse to  those  who  were  entitled  to  the  es- 
tote;  therefore,  that  tbe  land  In  controversy 
should  be  decreed  to  belong  to  the  plalmlffa. 
It  was  found  In  tbe  case  of  Boyle  v.  Maroney. 
supra,  that  tbe  conveyance  of  tbe  tend  to 
Bridget  Ryan  was  frauduleht  as  against  the 
creditors  of  the  grantors,  and  tbe  land  was 
subjected  to  the  payment  of  the  judgment  of 
Mrs.  Boyle;  but  that  decree  did  not  revest 
the  title  of  tbe  land  in  the  Manmeya.  It 
merely  permitted  tbe  sale  of  so  much  of  It 
as  was  required  to  satlsiV  the  Jodgibents 
which  were  held  to  be  valid  claims  against  It 
and  recognized  the  fact  tbat  conveyances  of 
that  character  divested  the  grantors  of  all  In- 
terest In  the  property  conveyed.  The  dUe  to 
the  land  remained  in  Bridget  Ryan,  as  be- 
fore, subject  to  the  Hens  to  which  It  was 
made  liable  by  the  decree;  and  the  agree- 
ment with  her  did  not  impose  any  duties  up- 
on Matthew,  as  administrator,  and  his  rela- 
tion to  the  estoto  of  his  brother  did  not 
charge  him  with  any  obligations  with  respect 
to  the  land.  Tbe  claim  that  a  porttoa  of  the 
money  paid  for  It  by  Matthew  Maroney  be- 
longed to  the  estate  of  Us  deceased  brother 
Is  not  sustained  1^  the  evidence.  He  bid 
tar  the  land  the  sum  at  $2,1196.47.  and  to  ob- 
tain the  money  assigned  the  sberUTs  certifi- 
cate of  sale  to  Richard  Campbell,  who  ad- 
vanced the  full  amount  required.  'When 
tbe  sheriff's  deed  was  given,  tbe  certlflcatf 
was  reastfgned  to  Matthew,  tbe  deed  wa^ 
Issued  to  him,  and  he  gave  a  mortgage  on 
tbe  land  for  tbe  amount  be  bad  borrow- 
ed. It  Is  true  tbat,  before  tbe  sale.  It  was 
rorbally  agri-eeil  between  him  and  Anthony 
McKlouey  that  each  of  them  would  fur- 
uish  $1,000  towards  the  purchase  at  tbe  land, 
and  that  the  remainder  needed  Aould  be 
borrowed,  and  the  land  be  bought  In  the 
uamc  of  Mattliew  for  the  benefit  of  tbe 
plaintiffs,  and  that  he  sbonld  hold  the  title 
thereto,  and  bave  the  rentp  from  JEbat  and 
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from  the  80-«cre  txteet  tn  aectloD  10,  until 
tbey  aboold  be  miffldeat  to  pfty  the  putrbaae 
price,  when  tlie  land  should  become  the  prop- 
erty of  the  ptaintiffs.  'But  McKlnney  did  not 
furnish  hia  ahaxe  of  the  money,  the  agree- 
ment was  Qbt  oarried  out,  and  the  purchase 
made  was  not  by  virtue  of  It.  Sereral  wit- 
nesses testify  to  declarations  of  Matthew  to 
the  effect  that  be  lutaaded  to  aare  the  land 
for  the  plaintiffs  1^  purchasing  It,  and  that 
be  was  faoUlng  it  for  tbem.  The  declara- 
tions so  made.  If  competeDt,  were  not  suffl- 
clently  clear  and  ^>eclfic  to  establish  a  right 
In  favor  of  the  plaintiffs,  but  were  In  the 
nature  of  statetnents  of  an  intention  which 
was  never  carrlefl  into  effect. 

The  allesed  agreements  upon  which  the  ap- 
pellants rely  were  designed  to  tfreate  a  trust 
In  relation  to  the  land  la  wmtroversy.  They 
claim  that  the  evidence  shows  an  express 
trust  and  a  resulting  or  constructive  trust. 
Section  19S4  of  the  Code  provides  that  "dec- 
larations, or  creations  of  trusts  or  poTvets,  In 
relation  to  real  estate,  must  be  executed  in 
the  same  manner  as  deeds  of  conveyAooe, 
but  this  does  not  apply  to  trusts  reeultlog 
from  the  operation  or  construction  of  law." 
It  is  not  coBipetent,  under  this  provlslcm,  to 
establfsh  ati  express  trust  by  jiaroL  Dunm 
T.  Zwiliiug  (Iowa)  N.  W.  746,  and  cases 
therein  cited.  The  only  evidence  which 
tends  to  siiefv  an  express  trust  was  verbal, 
and  hence  Incompetent;  and  micb  a  tr«st  is 
not  established.  Nor  do  we  tiilnfe  a  tmst  of 
any  character  Is  shown.  It  Is  clear,  as  al- 
ready stated,  that  Matthew  Uarvsey  did  not 
hare  any  du^,  as  administrator,  to  perform 
in  regard  to  the  land,  and  that  he  did  not  use 
any  mooey  that  beioagod  to  the  estate  of 
his  brother  tn  purchai^g  It.  It  appears  that 
he  had  received  about  $70  on  accoant  of  that 
estate,  and  It  Is  claimed  that  he  received 
some  money  as  rent  for  the  tract  In  section 
10;  but  the  title  to  that  land  was  conveyed 
to  William  McKlnne_y,  as  heretofore  shown, 
In  the  year  1876.  He  died  about  the  year 
1S80,  and  the  title  to  the  land  passed  to  bis 
widow  and  a  daughter.  Anthony  McKinney, 
the  brother  of  'William,  testides  that  he  was 
authorised  to  t8k%  chacge  of  that  land,  and 
that  he  contlnaed  in  ^targe  of  It  until  the 
sale  of  tiie  other  tend  uuder  the  Bc^le  Judg- 
ment; that,  during  that  time,  lie  had  Mat- 
thew Maronc?  collect  tbe  Tents  for  the  plain- 
tiffs; and  that  he  was  authorized  to  make 
that  arrangement  by  the  widow  of  his  broth- 
er. What  right  to  represent  the  daughter 
she  had  is  not  shown.  Much  evidence  has 
been  submitted  to  show  the  value  of  the  land 
In  controversy  when  sold,  and  the  annual 
value  of  the  wi  of  that  and  the  other  tract, 
from  which  It  appears  that  the  value  of  the 
land  \n  controversy,  when  sold,  did  not  .great- 
ly exceed  the  amoant,  including  nearly  $300 
required  to  satisfy  tax  Ucns,'  which  Mat- 
thew Uaroney  paid  for  It.  Ue  improved 
both  tracts  at  consldemble  cost,  but  did  not 
txeat  them  as  the  property  of  the  plaintiffs. 
T^N.w.no.  11—58 


The  rent  derived  from  the  tract  in  eectioa 
IX)  was  leas  than  $100  a  year,  and  it  is  not 
ataown  ^t  any  of  It  was  applied  on  the  land 
In  controveray  There  is  tta  absence  of  dell- 
oite  proof  in  r^iard  to  the  source  from  which 
aoy  of  the  money  used  on  account  of  tliat 
laad  came,  exc^da^  the  sum  which  was 
t)orrow»d  of  Campbell.  If  any  which  be- 
longed to  th<*  «Btate  of  Jamea  Maroney  was 
approfiriated  to  such  use,  the  amoimt  was 
small,  and  It  has  not  been  traced;  but  noae 
of  it  was  uaed  in  making  the  purt^iase,  nor 
untU  after  it  was  made. 

Proof  to  estabUsfa  a  resulting  trust  must  be 
ctaar  and  satisIAetoiy,  and  show  that  the 
trust  results  at  the  instant  the  title  to  the 
.property  in  relatkm  to  which  a  trust  is  claim- 
ed vests  In  the  grantee.  Jooes  v.  Storms,  57 
N.  W.  «B2;  Bicdiardsan  v.  Haney.  76  Iowa, 
102,  40  N.  W.  116;  KMter  v.  MiUer  (lU.)  37 
N.  E.  46;  Van  Bvskirk  v.  Van  -Buakirk  <IU.) 
35  N.  E.  384:  1  Perry,  Trusts,  §  133.  There- 
fore, a  resulting  truat  has  not  been  shown, 
and  there  la  no  ground  for  holding  the  pur- 
chase and  sutoaeguent  «onveyanees  to  consti- 
tute a  mortgage.  It  may  be  that  Matthew 
Maroney  was  wrong  In  not  filing  reports  and 
making  an  accoanttng  ae  adminlBtrator,  and 
tn  falling  to  perform  his  agremeats;  but,  if 
so,  he  was  liable  therefor  in  a  proper  proceed- 
li^.  Ko  fraud  in  the  transaction  In  question 
is  shown,  and  no  right  to  relief  in  this  action 
under  the  aTarments  of  the  petition  is  estab- 
lished. The  decree  of  the  district  court  ap- 
^ra  to  be  right,  and  U  la  aArmed. 


I^ACH  et  al  v.  EUNOSON  ct  al. 
(Bupreme  Coort  of  Iowa.    A»rii  UU  1S96.} 
fiioHT  TO  JoMT  TaiAi^AcnoH  roH  FOBSCLOBOaa. 

An  answer  m  en  actioB  In  equity  to  forc- 
cloBe  a  mortgage,  pleading  .payment  and  the  stat- 
ute of  limitations  as  dexenaes,  does  not  entitle 
defendant  to  a  jury  trial. 

Appeal  from  district  court,  "Wlnne^ck 
county;  A.  N.  Hobson,  Judge. 

Suit  In  equity  to  foreclose  a  mortgage. 
Defense,  statute  of  limitations  and  payment 
of  the  note  secured  by  the  mortgage.  Trial 
to  the  court,  judgment  and  decree  for  plain- 
tiffs as  prayed,  and  defendants  appeal.  Af- 
firmed. 

E.  P.  Jobiuon,  for  appellants.  Geo.  W. 
A4ams»  for  apiwlleea. 

DEEMBR,  J.  The  action  is  predicated  up- 
on a  note  for  the  sum  ^400,  made  aad 
executed  by  the  defendant  Sampson  Kund- 
eon  to  one  A.  P.  Loach 'ou  the  1st  day  of 
May,  1876,  due  on  or  before  the  1st  day  of 
May,  1880,  and  a  mortgage  made  to  secure 
the  note  upon  certain  real  estate,  signed  by 
Sampspu  Kundson  and  Sidsel  KunOaon,  his 
wife.  The  payee  of  the  note  is  dead,  and 
this  suit  was  commenced  by  his  adminis- 
trators on  the  10th  day  of  May,  1892.  To 
avoid  the  statute  of  limitations,  the  admin- 
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Istrators  alleged  that  the  note  was  reTlved 
by  an  inBtrnment  In  writing  signed  by  tbe 
defendant  Sampson  Kundson,  of  which  the 
following  is  a  copy:  "Decorah,  Iowa,  Apr. 
26.  18!>0.  For  value  received,  and  in  con- 
sideration of  an  extension  of  time,  this  note 
Is  hereby  extended,  and  I  promise  to  pay 
said  note  as  therein  expressed  and  in  ac- 
cordance with  this  extension.  Sampson 
Kundson.  Witness:  D.  H.  French."  The 
defendant  admits  the  execution  of  this  in- 
strument, but  says  that  It  referred  to  anoth- 
er note,  for  the  sum  of  1204.30,  which  A.  P. 
Leach  then  held  against  him,  and  that  it 
bad  no  reference  to  the  note  In  sxilt  Aftw 
defendants  had  filed  their  answer,  pleading 
payment  and  the  statnte  of  limitations,  they 
filed  a  motion  asking  that  the  cause  be 
tried  to  a  Jury,  upon  the  groond  that  such 
issues  were  tendered  as  entitled  them  to  a 
jury  trial.  This  motion  was  overruled,  and 
error  Is  assigned  upon  tbe  ruling.  We 
think  the  motion  was  properly  overruled. 
The  plaintiff  properly  commenced  bis  suit 
In  e<]ulty,  and  the  defendants  tendered  no 
such  issue  as  entitled  them  to  a  change  of 
form. 

2.  Appellants  Insist  that  plaintiffs  have 
failed  to  show  that  the  note  upon  which  the 
suit  was  brought  has  been  revived.  They 
contend  that  the  preponderance  of  the  evi- 
dence Is  with  them  in  their  claim  that  tbe 
instrument  relied  upon  to  constitute  a  waiv- 
er had  reference  to  another  note.  This  pre- 
sents a  question  of  fact,  which  is  the  only 
one  of  serious  consequence  In  the  case.  A 
careful  examination  of  the  evidence  as  It 
appears  In  the  transcript  leads  us  to  the  con- 
clnsion  that  the  district  court  correctly 
found  that  the  written  instrument  relied  up- 
on was  made  with  reference  to  the  note  In 
suit  When  tbe  note  was  presented  at  the 
trial,  It  had  the  Instrument  of  revivor  at- 
tached to  it,  and  there  Is  evidence  that  it 
was  so  attached  at  the  time  the  defendant 
KundBon  signed  the  revivor.  Indeed,  we 
have  no  doubt  that  it  was  attached  to  the 
note  when  the  defendant  signed  It  True, 
the  defendant  and  the  members  of  his  fam- 
ily testify  that,  In  all  the  conversations  had 
between  the  [mrties  before  the  Instrument 
was  elffned,  reference  was  made  to  the 
$204.60  note;  yet  we  think  the  preponder- 
ance of  the  evidence  shows  that  the  writ- 
ing, dated  April  26,  1890,  was,  at  the  time 
it  was  signed,  attached  to  the  $400  note,  and 
that  it  was  made  with  intent  to  renew  it 
All  the  presumptions  are  with  the  plain- 
tiCfs,  and  these  are  aided  by  the  testimony  of 
•  other  disinterested  witnesses  and  by  the  cir- 
cumstances surrounding  the  case.  There  Is 
no  competent  evidence  of  the  payment  of 
the  note,  and  nothing  Is  said  In  ai^ument 
by  appellants*  counsel  regarding  this  claim. 
The  court  below  rendered  Judgment  against 
the  defendant  Sampson  Kundson  for  the 
sum  of  $1,314.75.  A  mistake  was  evidently 
made  In  computing  the  amount  due,  occa- 


sioned, no  doubt  by  the  erroneous  Idea  that 
the  interest  should  be  compounded  iluA  that 
Interest  should  be  computed  at  the  rate  of 
10  per  cent  This  was  clearly  erroDeous. 
and  Is  so  conceded  by  the  appellee.  The 
Judgment  shonld  have  been  for  $»OB.eo,  In- 
stead of  tbe  sum  found  due  by  tbe  court 
In  all  other  respects  the  decree  should  be 
affirmed.  As  api>ellee,  however,  made  no 
offer  to  remit  In  the  lower  comt,  he  should 
pay  the  costs  of  this  appeaL  Afodifled  and 
affirmed. 


DBS  MOINES  LOAN  &  TRUST  CO.  t. 

DES  MOINES  NAT.  BANK. 
(Supreme  Court  of  Iowa.    April  11.  1S9G.) 

CoEPOKATtoira  — Tbaxsi-ir  or  Stock  — Norica  op 
TRANBrsR — Waives  of  Libk. 

1.  In  an  action  by  a  corporation  to  enforce 
a  Uen  on  shares  of  Its  cai^tal  stock  under  a  by- 
law providiog  that  no  transfw  of  stock  abonld 

be  made  when  the  registered  holder  is  indebted 
to  the  company,  defendant  testified  that  be  toid 
officers  of  the  plaintiff  company  that  be  was 
abont  to  make  a  loan  on  certain  stock,  and  ask- 
ed information  as  to  its  value,  and  that  no  daim 
of  lien  was  then  made.  Plaintiff'^  officers  tes- 
tified that  they  had  no  recnliection  of  anr  such 
disclosnre.  The  holder  of  the  stodi  teslified  that 
be  tM  an  officer  of  plaintiff  that  he  was  about 
to  pledge  the  stock,  and  that  no  lien  was  as- 
serted at  that  time.  Tbe  stock  so  transferred 
was  presented  to  plaintiff  as  notice  of  the  trans- 
fer, and  an  indorsement  made  on  the  stubs  in 
the  stock  book  stating  that  the  stock  was  held 
fay  defendant  as  collateral.  Held,  that  plain- 
tiff was  estopped  from  now  claiming  any  lien  un- 
der the  hT'OW. 

2.  Where  the  h(rid»  of  stot^  as^ned  tbe 
same  to  defendant  as  odlateral,  the  corpna- 
tion  being  notified  thereof,  but  no  actual  trans- 
fer being  made  on  the  corporation  books,  and 
afterwaras  the  stock  was  assigned  to  the  corpo- 
ration as  security  for  the  reeistered  holders'  in- 
debtedness,  the  corporation  naving  had  actual 
notice  of  the  transfer  to  defendant  cannot  maln- 
tnin  a  superior  claim  to  tbe  stock,  on  the  groan*! 
that  no  transfer  was  formally  made  on  the 
books  as  required  bj  a  by-law  providing  that  no 
transfer  shall  be  valid  unless  so  made. 

AppeaMjTom  district  oourt.  Polk  coimtr;  S. 
F.  BalUett,  Judge. 

AetUm  In  equity  to  detenalne  the  right  of 
the  partlei  to  80  staareB  of  the  prefened 
capital  stock  of  the  plaintiff  corporatloa,  erl- 
denoed  by  certificates  Nos.  31,  82,  83,  and  31. 
for  20  aharee  each,  laaned  to  L.  W.  Ooode. 
The  district  conrt  found  for  the  defoidant 
and  entered  Judgment  diamlaslng  plaintiff's 
petition.  Plaintiff  anpeali.  Modified  and  af- 
firmed. 

Read  &  Bead,  for  appellant    Dndlej  ft 

Coffin,  for  appellee. 

OIVEN,  J.  1.  Plaintiff  claims  a  first  Hen 
upon  the  stock  in  dispute  as  security  for  cer- 
tain indebtedness  of  L.  W.  Ooode  to  it  br 
virtue  of  a  provision  In  Its  by-laws,  as  fol- 
lows: "No  transfer  of  the  stock,  unleM 
made  upon  the  books  of  tbe  company,  shall 
be  valid  and  binding  upon  the  association, 
and  no  transfer  of  tbe  stock  shall  be  made, 
when  the  registered  bolder  theipof  Is  in- 
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debted  to  the  compftny,  until  such  indebted- 
ness Is  fully  paid."  Defendant  claims  a  lien 
upon  said  shares  of  stock  by  virtue  of  an 
aBsifounent  of  said  certificates  to  It  by  L.  W. 
Goode,  as  security  for  a  loan  of  $6,000  made 
to  blm.  Defendant  denies  that  plaintiff  was 
ever .  entitled  to  the  lien  claimed,  and  al- 
leges that,  if  It  ever  was,  it  waived  the  same, 
and  Is  now  stopped  from  asserting  it  as 
against  the  defendant  It  la  not  questioned 
but  that  the  plaintiff  corporation  bad  the 
right  to  provide  for  such  a  Hen.  On  this 
subject  see  Bank  v.  Haney,  87  Iowa,  106, 
54  N.  W.  61,  and  Des  Moines  Nat.  Bank  v. 
Warren  County  Bank  (Iowa)  66  N.  W.  154. 
Dvlendant  contends  that  plaintiff  had  no 
lien,  tac  the  reason  that  the  by-law  relied  up- 
on was  not  Id  force,  and  that  plaintiff  had 
no  indebtednesa  against  Mr.  Goode  to  which 
such  a  lien  would  apDly. 

In  the  view  we  take  of  the  case,  we  do  not 
determine  these  questions.  Let  It  be  con- 
ceded that  said  by-law  was  In  force,  that 
there  Is  an  indebtedness,  and  that  plaintiff 
did  have  a  lien;  we  think  It  fairly  appears 
that  it  waived  that  Iten,  and,  under  the  facts, 
should  be  held  to  be  now  estopped  from  as- 
serting It  as  against  the  defendant  There 
is  no  dispute  bat  that  after  Mr.  Goode  had 
applied  to  the  defendant  for  a  loan,  with 
said  stock  as  security,  and  before  the  lonn 
was  made,  Mr.  Wellslager,  president  of  the 
defendant  corporation.  Inquired  of  Mr.  Wlsh- 
ard,  president  and  Mr.  Cassady,  treasurer, 
of  the  plaintiff  corporation,  as  to  the  value 
of  the  capital  stock  of  the  plaintiff  corpora- 
tion. Defendant  contends  that  In  these  In- 
terviews, Mr.  WellBlager  disclosed  to  both 
Mr.  Wlshard  and  Mr.  Oassady  that  his  In- 
quiry was  with  reference  to  the  value  of  the 
preferred  stock  held  by  Mr.  Goode  as  col- 
lateral security  for  a  loan  that  Mr.  Goode 
was  negotiating,  and  that  neither  of  said 
officers  made  any  claim  to  a  lien  upon  said 
stock.  Plaintiff  does  not  deny  that  Mr. 
Wellslager  did  inquire  of  said  officers  as  to 
the  value  of  its  capital  stock,  but  denies  that 
he  disclosed  to  them  that  it  was  wlth^fer- 
ence  to  stock  held  by  L.  W.  Goode,  or  with 
a  view  to  receiving  the  same  as  collateral 
security  for  a  loan  to  Mr.  Goode.  Mr.  Well- 
slager testified,  concerning  his  interview 
with  Mr.  Wlshard,  as  follows:  "I  called  to 
see  him  to  consult  him  in  regard  to  the  value 
of  the  stock  which  Goode  had  offered  as  col- 
lateral. The  conversation  brought  out  the 
fact  that  my  Inquiries  were  with  reference 
to  Its  value  as  collateral  security  for  a  loan 
that  Mr.  Goode  was  negotiating.  Wlshard 
madenoclaimof  any  lien  upon  the  stock.  Prior 
to  this  conversation,  I  had  a  conversation 
with  Wlshard  with  reference  to  the  value  of 
the  common  stock  of  the  company,  with  refer- 
ence to  accepting  a  invposltion  from  a  holder 
of  such  stock  to  exchange  forthe  bank'sequlty 
in  some  property.  I  made  known  to  Mr.  Wlsh- 
ard, at  that  time,  why  I  sought  the  informa- 
tion. Tlie  holder  of  this  common  stock  was 


not  Mr.  Goode."  On  cross-examination  he 
stated:  "I  think  I  disclosed  the  fact  to  both 
Wlshard  and  Cassady  that  my  bank  was 
going  to  make  a  loan.  *  *  *  I  went  to 
those  gentlemen  for  the  distinct  purpose  of 
inquiring  the  value  of  the  stock,  and  not  to 
ask  their  advice  as  to  whether  to  moke  the 
loan  or  not  I  did  not  in  fact  stop  my  in- 
quiries when  I  got  their  statement  as  to  the 
value.  I  wanted  them  to  know  for  what 
purpose  I  was  making  the  inquiry."  He  fur- 
ther stated:  "Before  making  the  loan  to 
Goode,  I  called  on  Blmon  Cassady,  treasurer 
of  the  plaintiff  company,  and  disclosed  to 
him  that  the  bank  was  negotiating  a  loan  to 
Goode  and  taking  stock  aa  collateral.  Cas- 
sady made  no  claim  of  lien  upon  the  stoc^  In 
favor  of  the  company." 

It  is  clear  that  Mr.  Wellslager  intended  to 
be  understood  as  testifying  positively  that 
he  disclosed  to  both  Wlshard  and  Cassady 
that  the  purpose  of  his  inquiry  was  to  de- 
termine whether  to  accept  the  stock  from 
Goode  as  security  for  the  loan.  Mr.  Wlshard 
was  examined  on  behalf  of  the  plaintiff, 
prior  to  the  examination  of  Mr.  Wellslager. 
On  cross-examination,  Mr.  Wlshard  testified 
in  relation  to  the  interview  with  Mr.  Well- 
slager as  to  the  value  of  the  stock  of  the 
plaintiff  company.  An  examination  of  his 
evidence  shows  quite  satisfactorily  that  it 
was  the  first  interview  that  Mr.  Wlshard 
had  in  mind.  He  states  that  Mr.  Wellslager 
said  "he  was  thinking  of  exchanging  some 
real  estate  or  property  which  they  had."  He 
says:  "I  don't  recollect  the  conversation,  so 
as  to  say  whether  Mr.  Wellslager  made  spe- 
cific inquiry  as  to  the  value  of  preferred 
stock  and  of  common  stock."  He  further 
states:  "I  never  had  any  conversation  with 
him  aixtut  Goode's  stock  to  the  best  of  my 
recollection.  He  did  not  say  to  me.  In  that 
conversation,  that  Goode  had  applied  to  the 
bank  for  a  loan,  and  had  tendered  this  stock, 
or  was  about  to  tender  this  stock,  as  se- 
curity. My  recollection  is  that  the  conversa- 
tion was  more  with  reference  to  preferred 
stock  than  to  common  stock.  *  *  •  My 
recollection  is  that  he  said,  "We  have  some 
real  estate  here,  and  would  like  to  convert 
it  Into  something  else;  and  I  have  an  op- 
portunity of  putting  some  of  it  Into  your 
stock,  and  I  want  to  get  some  idea  of  your 
bitstness.'  I  don't  think  Wellslager  ever 
had  any  conversation  with  me  about  Goode's 
stock.  1  do  not  think  I  mentioned  anything 
about  Goode's  indebtedness  in  any  conversa- 
tion I  had  with  Wellsls^er,  or  with  reference 
to  any  lien  had  by  the  company  upon  it.  I 
am  now  speaking  more  from  what  I  suppose 
the  conversation  most  Ukely  was,  than  from 
any  recollection  of  the  words  used."  It  is 
apparent  that  Mr.  Wellslager  had  two  Intei^ 
views  with  Mr.  Wlshard.— the  first  concern- 
ing the  value  of  the  common  stock,  and  with 
the  view  of  exchanging  real  estate  for  some 
of  It  with  some  fterson  other  than  Goode. 

The  second  was  evidently  with  j^t^oc^  to 
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the  value  of  Ok  preferred  stock,  and  with 
the  Ttew  of  detetu^lnli^  wbetber  to  accept 
It  as  collateral  aecarlty.  Mr.  Wlsliard,  upon 
tais  cross^xamlnatlon,  seems  to  liare  either 
forgotten  the  second  interview,  to  hare 
■confused  the  two. 

After  Mr.  Wellslager's  examination,  Mr. 
Wiabai-d  was  recalled,  and  toEtlQed  that  Mr. 
Wellslager  did  not  inform  him  that  he  was 
making  inquiries  with  a  Tlew  to  making  a 
loan  to  Goode  on  his  preferred  stock.  He 
says:  "He  bad  one  or  two  Interviews  with 
me  relative  to  the  value  of  the  stock  of  the 
plalntiiT  company,  and  In  one  of  the  inter- 
views be  aaid  he  had  been  offered  some  stock 
for  some  real  estate.  To  the  best  of  my  recol- 
lection, be  never  informed  me  that  he  was 
thinking  of  loaning  money  to  Groode  for  any 
stock,  either  preferred  or  otherwise."  Mr. 
Oassady  testifies  that  Mr.  Wellslager  inquir- 
ed of  hina  as  to  the  valve  of  the  atodc,  and 
says:  *'iSo  far  as  I  recollect,  the  extent  of  his 
fagoliies  was  as  to  tbe  value  of  tlK  stock.  I 
have  no  recoUectloo  of  tils  stating  what  he 
propoaed  df^ng,  or  that  be  proposed  making 
a  loan."  On  eross-examlnation,  he  says:  "I 
do  not  recall.  He  may  bare  said  so."  Tbe 
subject-matter  of  hia  secomd  taztervlew  with 
Mr.  Wellslager  seems  to  have  escaped  the 
recollection  of  Mr.  Wlshard,  and  when  it  Is 
remembered  that  be  had  no  futnre  interest  In 
the  subject  of  the  Inqulry.azid  that  it  was  one 
sndi  aa  w^e  being  frequently  made,  it  is  not 
surprWng  that  tbe  details  of  that  interview 
should  have  esoapad  hts  recollection;  and  tbe 
same  is  true  as  to  Mr.  Cassady,  who  states 
that  he  had  several  ioqulrtes  of  different  peo- 
ple conoeming  stock  owned  by  Ooode.  Mr. 
Wellslafier  had  a  future  Interest  in  the  sub- 
ject of  tiiat  interview,  such  aa  would  tend  to 
fix  it  upon  his  mind.  It  was  evidently  upon 
the  confidence  that  he  bad  in  the  value  of  the 
stock  that  he  made  the  loan  to  Goode,  and 
that  confidence  rested  upon  the  Information 
received  from  Wlshard  and  Cassady.  While 
It  la  true  that  W^lslager  need  not  tiave  re- 
vealed tbe  fact  ttiat  bla  inquiry  was  made 
with  a  view  to  the  loan  to  Goode,  there  was 
tbe  same  reason  for  hia  disclosing  that  pur- 
pose as  there  was  for  his  informing  Wtehard, 
In  the  Qrst  Interview,  that  he  contemplated  an 
exchange  of  real  estate  for  atock.  While  It 
mint  be  admitted  that  the  evidence  is  con- 
fiicting  upon  this  question,  we  think  its 
weight  is  in  favor  of  the  conclusion  tliat  Mr. 
Wellslager  disclosed  to  both  Wlshard  and 
Gassody  that  his  inquiry  was  being  made 
with  a  view  to  the  loan  to  Goode,  and  that 
neither  asserted  any  claim  In  favor  of  tbe 
plaintiff  against  the  stock.  We  are  somewhat 
confirmed  tn  this  conclusion  by  tbe  testimony 
«f  Mr.  Goode,  wherein  he  says:  "I  talked 
with  Jones  [secretary  of  plaintiff]  In  connec- 
tion with  It.  I  went  to  Jones  before  I  i>)edged 
(t,  and  asked  him,  in  case  Wellslager  asked 
about  It.  to  give  it  a  favorable  send-off.  I  am 
ateo  of  tbe  Impression  that  I  saw  Wlshard, 
but  I  would  not  be  so  certain  of  that  aa  I  am 


that  I  saw  Jones."  Mr.  Gaode  further  states: 
"I  never  heard  of  any  Uen  asserted,  except  as 
It  came  out  in  connection  with  tiie  request  for 
the  transfer  of  stock  to  the  company  on  tbe 
eth  day  of  Jnly,  1833."  It  is  our  coucinsion 
that,  under  tbe  facts,  the  plaintiff  should  Ik 
held  to  be  now  estopped  from  assertiiix  a  lien 
upon  the  stock  tn  question  under  its  by-laws. 

2.  On  the  14tb  day  of  May,  1«02.  the  de- 
fendant loaned  $3,000  to  Mr.  Goede,  and  on 
May  21st  following  loaned  to  bim  anott>er 
f3,000;  taking  his  promlssorr  notes  tfaerefor. 
that  are  due  and  unpaid.  At  the  same  time 
Mr.  eoode  assigned  to  the  defendant  said 
stock  certificates  as  collateral  security  for  the 
payment  of  said  indebtedaesa  Tbe  defend- 
ant did  not  then  have  any  notice,  constructive 
or  otberwise,  of  -said  by-law,  nor  any  knowl- 
e^e  that  the  plaintiff  claimed  a  lien  upon 
said  shares  of  stock.  On  August  6.  1982.  Mr. 
Newell,  caller  of  the  defendant  bank,  pre- 
sented said  certificates  to  the  plaintiff's 
booklceeper,  wlio  was  then  the  aalj  person 
in  charge  of  plalotfff'e  office.  Mr.  Newell 
says:  "They  were  presented,  not  to  have 
them  trausferrcd  to  the  defendant  bank,  bar 
to  give  notice,  and  have  pntper  notice  la- 
doi«ed  on  tbe  books  of  the  company,  that 
they  were  held  as  security.  I  did  not  at  any 
time  ai^  to  have  them  transferred  to  tbe 
company.  Upon  tbe  best  information  that  I 
can  get,  to  have  notice  was  all  that  was  deem- 
ed necessary.  Tbe  person  to  whom  I  pre- 
sented tliem  did  not  say  anything  about  a 
Uen  of  the  company  upon  the  stock.  I  did  not 
a^  f<n*  anything  of  that  kind."  Tbe  book- 
keeper at  that  time  made  an  tndorsem»t 
upon  tbe  stubs  of  said  certifleates  aa  fol- 
lows: "S-^-fKZ.  Notice  reoeived  that  the  TVs 
Moines  National  Bank  holds  this  certtAcare 
aa  ooUateral."  On  the  Bth  day  of  July,  1893, 
Mr.  Goode  executed  to  the  plaintiff  a  writing 
as  follows:  "I  hereby  assign,  transfer,  sei 
over,  and  sell  to  tbe  Dea  Molnea  Uoan  & 
Trust  Company,  Des  Moines,  Iowa,  all  of  my 
stock  in  said  comitany  as  collateral  security 
for  the  payment  of  my  Indebtedness  to  said 
company,  this  Sth  day  of  July,  1893."  Tbe 
transfer  of  this  stock  to  the  defendant  was 
not  entered  upon  the  books  of  the  p)9.intiir. 
as  required  by  section  1078  of  the  Code,  nor  as 
provided  In  said  by-law.  Tbe  plalntUT  con- 
tends that  It  "merely  vested  In  dofendant 
such  rights,  and  such  rights  only,  as  Goode 
possessed,  to  have  the  transfer  made,  which, 
of  conrse,  was  subordinate  to  the  Hen  re- 
served by  the  plaintiff."  Our  eoaielaslon 
is  that  the  plaintiff  had  not  reserved  any 
lien,  and  that,  as  It  took  tbe  aasl^nuKTit 
of  July  8,  18»3,  with  knowledge  of  the  prior 
assignment  to  the  defendant,  it  took  sub- 
ject thereto.  .Tennlngs  v.  Bank,  79  Cal.  32?l 
21  Pac.  852,  Is  cited,  wherein,  TroOer  a  stat- 
ute like  our  section  1078,  It  Is  said:  "As 
against  tbe  bank,  therefore,  tbe  aoalgnee 
took  a  mere  equity,  which  most  yield  to  tbe 
superior  equity  of  tbe  defsnAaat."  Again, 
we  say  that,  at  the  time  tbe  defewMnt  recrtv- 
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ed  its  assign mRnt.  the  plaintiff  bad  do  av.pe- 
Tlor  equity;  It  had  no  linn.  In  FL  Madison 
Lumber  Co.  t.  Batarlan  Bank.  71  Iowa,  270, 
32  N.  W.  386,  alao  cited,  It  ts  held  that  the 
transfer  of  corporation  stock  U  not  valid,  at 
against  attaching  creditors  of  the  aasignor 
>f-itbout  notice,  aaleas  the  transfer  ia  entered 
upon  the  book!  of  the  company.  It  Is  there 
said:  "The  transfer  Is  valid  if  the  parties  be- 
fore the  court  were  tlie  parties  to  the  trans- 
fer, and  otherwise  not.  This,  at  least,  ts  the 
rule  of  the  statate,  and  most  be  folievred,  un- 
less some  equitable  conaideratlon  controls.  If 
ttie  attachlog  creditors  of  tbe  transferror  had 
knowledge  of  the  transfer.  It  may  be  that  a 
court  of  equity  would  protect  the  trana- 
feree'8  rlgbtaL  It  has  fretuently  been  so  held, 
but  that  question  ia  not  before  us." 

We  think  that,  as  tbe  plaintiff  took  tbe  a»- 
slgnment  of  July  8,  18B8,  with  knowledge  of 
the  prior  aaslgnment  to  the  defendant,  and 
without  asaerttng  any  claim  or  lien  upon  the 
stock,  or  making  any  objection  to  tbe  transfer 
to  the  defendant,  tbe  equities  are  with  the  de- 
fendant, and  tbe  plaintiff  should  not  be  held 
to  have  a  superior  claim,  under  said  assign- 
ment of  July  8th,  merely  because  the  trans- 
fer to  defendant  had  not  been  entered  upon 
the  plaintiff's  books.  As  the  assignment  to 
defendant  was  conditioned  for  the  payment  of 
Goode's  indebtedness  to  It,  the  subsequent  as- 
signment to  tbe  plaintiff  carried  whatever  in- 
terest Goode  bad  In  the  stock.  If  the  stock 
was  more  than  sulHclent  to  satisfy  the  debt 
of  Goode  to  the  defendant,  the  i^alntiff  Is  en- 
tltled  to  that  surplus  under  tbe  assignment 
to  it;  that  assignment  being  valid,  as  be- 
tween tbe  [wrtles,  though  the  transfer  was 
not  entered  upon  the  books.  The  decree  of  tbe 
district  court  will  be  so  modlQed  as  to  pro- 
Tide  for  the  sale  of  the  stock  and  the  api^oa* 
tlon  of  tbe  proeeedtt  to  the  payment  of  the  In- 
debtedness of  Goode  to  the  defendant,  and  of 
any  sarplus  that  may  remain  to  the  payment 
of  his  IndebtedacM  to  the  plalutltr.  Modified 
and  affirmed. 


LESSELL  T.  GOODMAN  et  nx. 

(Supreme  Conrt  of  Iowa.    April  11.  1896.) 

HOMESTBAO  —  POSSKSSION    rNI>FR    CONTRACT  07 
PDRCB49B— CoSrSTANO  BT  Hl'BBANO  ALONB. 

1.  The  right  of  homestead  may  attach  to 
land  hi  possession  of  a  vendee,  thongn  the  vendor 
rrtains  tbe  legal  title  till  fall  payment  of  the 

ljurcbaae  price. 

2.  A  husband  entered  Into  poaseBsion  of  land 
Rud  ocrapied  tbe  same  with  bis  family  as  a  bome- 
Htend,  under  a  contract  by  which  title  waa  to  be 
<-onTeyed  on  Mtyment  of  the  full  price  by  a  specf 
ified  date.  Subsequently  the  vendor  declared 
the  contract  forfeited,  and  the  husband  under- 
took In  writing  to  acknowledge  socb  forfeiture 
ns  valid.  Held,  thnt  surh  acknovrledemcDt  was 
void,  under  Codt,  S  1990,  forbidding  the  convey- 
ance of  a  homestead  except  by  the  joint  act  of 
liuslwod  and  wife. 

Appeal  from  district  court,  Dallas  county; 
A.  W.  Wilkinson.  Judge. 
Action  to  quiet  title.  Decree  for  defendant 


Mary  E.  GoodnHm,  aad  plaintiff  appenla. 

Affirmed. 

This  action  was  broni^  tky  tbe  i^lntlff  to> 
quiet  title  to  and  recover  peaseaslen  of  a  lot 
In  tbe  city  of  Perry.  On  July  15,  1892,  the 
defendant  2oaepb  Go««lmai]  vakereA.  lato  a 
written  contract  with  the  plaintiff,  whereby 
the  latter  agreed  to  s^  to  the  former  a  lot 
for  tbe  consideration  of  flTK,  $10  of  wbtela 
waa  paid  down,  and  tbe  bateace  waa  to  be 
paid  as  fottows:  «85  Jcriy  IS,  189B,  and  ^ 
July  15,  16M,  wltil  7  per  cent.  intereaC  By 
the  terms  of  the  eoattract,  tine  waa  made 
the  essence  of  It,  and  It  waa  provided  that,  if 
any  default  waa  made  in  any  of  tbe  pay- 
menta  or  agrecaaeBta  therein  iMDti«ned«  the 
entire  contract  slMtshd  be  v(M,  and  all  rt^ta 
of  said  Goodman  tlkereuader  sheoU  at  once 
cease  and  detennlnfc  Goodmaa  and  hl» 
family  took,  poasesaton  of  the  lot,  erected  a 
bouse  thereon,  and  used  and  occupied  the 
same  as  their  bomeittead.  A  few  weeka 
prior  to  the  maturity  ol  the  second  payment^ 
Joseph  Goodman  abaudoBed  hia  wlfe^  and 
continued  to  live  separate  and  apart  from 
her.  She,  with  her  daughter,  continuously 
occupied  tbe  place  as  a  home  up  to  the  time 
of  trial  of  tbis  cause  below.  Appellant  brings 
this  action  to  quiet  his  title,  and  to  recover 
possession,  on  tbe  ground  that  both  of  the 
appellees  had  forfeited  their  rights  to  said 
lot  because  of  the  failure  to  make  the  pay- 
ment due  Jo^  15, 1894;  The  defendant  Mary 
B.  Goodman  claims  that  plaintiff  waived  said . 
forfeiture,  and  that  she  tendered  blm  tbe  full 
amount  due  on  said  contract,  which  be  re- 
fused to  receive.  Sfae  pleads,  her  readiness 
still  to  perform,  and  pr^s  that,  on  payment 
of  tbe  balance  due,  plaintiff  be  reqnlrwl  to 
execute  to  her  a  conveyance  of  said  real  es- 
tate. The  court  below  entered  a  decree  In 
conformity  to  the  prayer,  from  which  plain- 
tiff appeals. 

ShorUey  &  Harpel,  tor  appeUant  H.  A. 
Hoyt  and  White  &  Clark,  for  appeUee, 

KINNE,  J.  1.  It  Is  contended  that  Mrs. 
Goodman  has  no  right  of  homestead  in  this 
lot  In  Pelan  t.  De  Bevard,  13  Iowa,  65,  it 
was  held  that  a  homestead  might  exist  In  a 
lease-held  estate.  Tbe  court  said  that  the 
exemption  provided  by  statute  '*ls  not  limited 
to  any  particular  estate,  either  as  to  its  dura- 
tion or  extent"  And  in  SUnson  v.  Bichard- 
Btm,  44  Iowa,  373,  It  was  held  that  the  fact 
that  a  vendor  retained  the  le^  title  as  se* 
curlty  for  unpaid  purchase  money  would  not 
operate  to  defeat  the  vendee's  claim  of  home- 
stead In  the  property.  The  Interest  acquired 
by  the  husband  in  thla  case  was  such  that 
the  homestead  right  attached.  Such  being 
the  caae,  no  conveyance  of  It  by  the  tma- 
band  alone  would  be  of  any  valldtl?.  Code, 
I  1990.  An  asalgumrat  of  a  lease,  by  the 
htuband  alone,  of  premises  occupied  as  a 
homestead,  Is  not  valid.  Pelan  v.  De  Bev- 
aid,  13  Iowa,  53.  In  the  case  «t  ba^itb* 
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bnsband,  aft»  plaintiff  had  declared  die 
contract  forftited.  In  writing,  nndertot^  to 
acknowledge  said  finfelture  aa  valid  and 
binding.  It  la  clear  tliat,  under  tbe  atatote, 
problUtlng  the  Incombrance  or  conTct^ance 
of  tbe  bomeatead  except  by  the  Joint  act.  In 
writing,  of  both  husband  and  wife,  this  at- 
tempted admowledgment  of  the  dimmed  for- 
faitnre  waa  Told. 

2.  There  la  some  conflict  in  the  evidence  as 
to  whether  or  not  tbe  plaintiff  waived  hla 
right  to  Insist  upon  a  forfeltore  under  tats 
contract.  We  think,  however,  he,  by  his 
acta  and  atatementa,  fairly  led  the  wife  to 
believe  that  be  would  not  Insist  npim  the 
strict  terms  of  the  contract  aa  to  payments. 
Therefore,  be  oatfikt  not  now  to  be  permitted 
to  Inalat  that,  by  reason  of  tbe  payments  not 
being  made  at  the  time  agreed  upon,  all 
rlghta  of  the  parties  thereunder  were  fbrfdt- 
ed.  We  conclude  that  plaintiff  waived  the 
right  of  forfeiture  provided  for  In  the  con- 
tract. The  tender  was  snffident,  and  the  de- 
cree baiow  la  afllrmed. 


FURENB8  et  al.  v.  SERVBRTSON  et  al. 
(Soirenie  Court  of  Iowa.    April  11,  1886.) 

ArPBAIi — iMSDrriCIEKCT    OF  ABSTRACT — PbICTICI 
IS  THE  8DPRBHB  COURT, 

Where,  oa  aiveal  in  equity,  appellant's 
abstract,  though  parporUng  to  be  an  agreed  ab- 
stract, and  sigoea  by  the  attorneys  for  all  the 
parties,  does  not  state  that  it  contains  all  the 
evideace,  and  appnllee,  in  an  additional  abstract, 
supplies  further  eridence,  bat  denies  that  both 
abstracts  togethw  contain  all  the  evidence,  to 
which  DO  objection  la  made  appellant,  the 
conrt  cannot  consider  tbe  case  on  its  merits,  and 
the  decree  below  will  be  affirmed. 

Appeal  from  district  court.  Story  county; 
8.  M.  Weaver,  Judge. 

Action  In  equity  for  the  partition  of  certain 
real  estate.  Decree  for  plaintiffs,  and  de- 
fendants appeal  Affirmed. 

M.  P.  Webb,  for  appellants.  E.  H.  Addi- 
son, D.  J.  Vlnge,  and  W.  O.  Harvlson,  for 
appellees. 

KINNE,  J.  1.  The  condition  of  this  record 
is  such  that  It  is  unnecessary  to  consume 
space  by  a  recital  of  the  matters  in  contro- 
versy In  this  action.  The  abstract  filed  by 
appellants  purports  to  be  an  agreed  abstract 
of  the  record,  signed  by  the  attorneys  for  all 
3f  tbe  parties.  This  Is  all  there  is  In  the  paper 
to  Indicate  that  it  purports  to  contnio  the 
entire  record  of  the  proceedings  in  the  rase, 
and  It  would.  In  the  absence  of  a  denial  by 
appellees,  be  sufficient.  Appellees,  however, 
ffie  an  additional  abstract,  expressly  denying 
that  tbe  abstract  filed  by  atq>ellant8  waa 
agreed  upon  by  the  parties  or  their  attorneys, 
and  denying  that  the  same  "contains  a  full, 
fair,  or  complete  abstract  of  tbe  record  In  this 
case."  They  then  say  that,  for  the  purpose 
of  presenting  tbe  true  record,  they  file  the 
additional  abstract   At  the  end  of  this  ad- 


dltlmial  abstract  la  tbe  fCDowtaiR  atatenaent; 
"Tbe  foregoing  abstract  contalna  material  ad- 
dltl<«a  and  corrected  portions  of  the  record 
in  this  cause,  but,  taken  togettier  with  appel- 
lant's abatract,  doea  not  contain  a  full,  com- 
plete, and  correct  abstract  of  tbe  pleadings 
and  record  in  this  <»nM,  Inclndli^  all  the 
mllnga  of  the  court  therein,  and  exoeptitms 
taken  thereto."  AM>ellant  fliea  no  dmlal  of 
appelleea*  abstract  or  leaffirmaDce  of  tbe  cor- 
rectness of  hla  own.  From  tbe  above  It  ap- 
peara  that  appeUaata'  abatract  la  denied,  and 
It  la  avemd  that  the  two  abstracts  do  not 
present  tbe  entire  case.  Under  aocb  circum- 
stances we  cannot  conidder  tbe  caae  v^oa  its 
merits.  Being  an  equity  cause,  triable  de 
novo  In  this  court,  It  most  afflrmatlTelT  ap- 
pear  that  we  have  a  correct  abstract  of  the 
entire  cause.  Under  such  drcnmatances  the 
decree  below  must  be  affirmed.  See  Knns 
T.  Tonng  (decided  at  this  term)  e6  N.  W.  SiS. 
and  caaea  cited  therein.  Affirmed. 


In  re  FRANCE'S  E8TATB. 
FRANKE  V.  WIBOAND  et  aL 
(Supreme  Court  of  lowa.    A^rll  11.  1806.) 
Will — Co:«sR!tT  or  Winow — ^Bfvbct  ox  Right  or 
Dower— OccDPiscT  or  Homkstbaix. 

1.  Where  a  widow  received  from  the  ex- 
ecutor of  the  will  of  her  deceased  hosband  all 
the  personal  property  and  money  remaining  aft- 
er settlement  of  the  estate,  in  accordance  with 
tbe  terms  of  the  will,  she  will  be  held  tn  hav^ 
consented  to  take  under  tbe  will,  and  in  the  ab- 
sence of  proof  it  will  be  pre«iumi<d  tliat  such  con- 
sent was  properly  entered  on  the  records  of  tbe 
court,  as  provided  by  Code,  S  2452. 

2.  The  acceptance  by  a  widow  of  tbe  pmri- 
slons  in  tbe  will  of  her  decoased  husbnnd  does 
not  bar  her  right  of  dower  anless  it  is  so  ex- 
pressed in  the  will,  or  nnless  the  allowance  of 
dower  will  defeat  some  of  Its  provisions. 

3.  Whm  the  will  of  a  testator,  to  which  his 
widow  bas  consented,  gives  her  the  use  of  the 
hom«tead  during  her  Rfe.  her  occupancy  of  it 
thereafter  will  he  held  to  be  under  sncb  prori- 
^OD,  and  will  not  constitnte  an  election  Iv  her 
to  take  tbe  bomcstead  in  lieu  of  her  diatributiTe 
share  of  the  estate. 

Appeal  from  district  court,  Dubuque  comi- 
ty; J.  L.  Hosted,  Judge. 

Proceeding  In  probate  by  the  widow  of  the 
decedent  for  the  al'lotmeDt  of  ber  share  in 
the  estate.  An  answer  to  ber  appUcatios 
was  filed,  to  which  she  demurred.  Tbe  de- 
murrer was  overruled.  She  elected  to  stantl 
upon  It  Judgment  dismissing  ber  appUcs- 
tlon  at  ber  cost  was  rendered,  and  she  ap- 
peals. Reversed. 

Longuevflle  &  McCarttiy,  for  appellanL 
Lyon  &  Leneban,  for  appellees. 

ROBINSON,  J.  The  facta  admitted  by  the 
pleadings  are  sabatantlaliy  aa  followa:  The 
applicant,  Anna  M.  Franke,  Is  the  widow  of 
Frederick  H.  Franke,  who  died  testate  In 
January.  1888.  It  appears  that  hla  wUl  waa 
admitted  to  probate,  that  admlnlatratlon  of 
the  estate  waa  granted,  ud  that  It  Is  closed. 
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The  estate  Included  a  homestead  and  other 
real  estate  in  the  city  of  Dubuque,  and  per- 
sonal property.  The  will  coDtained  the  fol- 
lowing proTisions:  "(2)  I  give  and  bequeath 
to  my  beloved  wife,  Anna  Maria  Franlce,  all 
my  real  estate,  personal  proiierty.  moneys, 
and  credits,  to  be  used  by  her  for  her  sus- 
tenance, comfort,  and  enjoyment  during  ber 
natural  life,  as  her  exclusive  property.  (3) 
After  the  death  of  my  wife  I  do  give  and 
bequeath  to  my  daughter  Rosa  Franke,  the 
homestead  [describing  It].  (4)  After  the 
death  of  my  wife  I  give  and  bequeath  to  my 
daughter  Barbara  Lataur,  ii6e  Franke,  part 
of  lot  151  [describing  It].  (5)  After  the 
death  of  my  vrtfe  1  give  and  bequeath  to  my 
stepson  Frank  Horch  the  sum  of  two  hun- 
dred dollars.  (6)  After  the  death  of  my 
wife  I  give  and  bequeath  to  my  stepdaughter 
Marie  Rnh,  n6e  Horch,  two  hundred  dollars. 
(7)  After  the  death  of  my  wife  I  do  will  and 
desire  that  real  estate,  personal  property, 
moneys,  and  credits  remaining  after  just 
debts  and  funeral  expenses  of  my  wife,  Anna 
Maria,  also  the  above  legacies  and  bequests 
to  my  daughters  Rosa  Franke  and  Barbara 
Lataur,  my  stepson  Frank  Horch,  and  step- 
daughter Marie  Ruh,  n6e  Horch,  have  been 
dnly  paid  and  executed,  be  equally  divided 
among  the  following  named  children  and 
stepchildren  of  mine:  Katberlne  Wiegand, 
nee  Franke,  Barbara  Lataur,  n6e  Franke, 
Margaretha  Lelke,  n^  Franke.  Rosa  Franke, 
Peter  Horch.  (S)  I  hereby  appoint  Ernest 
A.  Freugel  sole  executor  of  this,  my  last  will 
and  testament,  *  *  *  and  give  him  full 
power  to  sell  and  convey  all  my  real  or  per- 
sonal estate  at  public  or  private  sale,  at  such 
time  or  times,  and  on  such  terms,  and  In 
such  manner,  as  he  believes  it  is  to  the  in- 
terest of  the  heirs  to  do  so."  The  widow 
has  occupied  the  homestead  as  such  since  the 
death  of  ber  husband.  In  June.  1889,  after 
the  payment  of  the  debts  of  the  estate,  the 
personal  property  which  remained  and  Its 
proceeds,  amounting  to  $1,784.05,  were  deliv- 
ered to  the  widow,  and  she  has  had  and  en- 
Joyed  the  use  thereof  since  that  time.  The 
application  In  this  case  was  filed  in  Janu- 
ary, 1895.  It  describes  the  homestead;  also 
two  lots  and  parts  of  another;  and  avers 
that  the  applicant  has  a  life  estate  in  all  the 
property  described,  in  addition  to  her  Inter- 
est therein  as  a  widow.  The  appointment 
of  referees  to  set  off  her  share  Is  asked.  The 
defendants  are  beneficiaries  named  In  the 
wIU. 

The  grounds  of  the  demurrer  are:  "(1) 
That  it  does  not  appear  from  said  answer 
that  petitioner  has  accepted,  as  widow,  the 
provtsioua  made  for  her  benefit  by  the  will 
of  her  deceased  husband.  (2)  It  appeatf 
from  the  statements  of  the  ansXt-er  and  the 
will  that  the  provisions  made  for  her  benefit 
were  not  in  lieu  of  her  share  as  widow,  and 
that  she  is  entitled  to  what  the  will  gives 
her,  and  also  her  share  as  widow." 

1.  Section  2452  of  the  Code  provides  that 


'*the  widow's  share  cannot  be  affected  by 
any  will  of  her  husband,  unless  she  consents 
thereto  within  six  months  after  notice  to 
her  of  the  provisions  of  the  will  by  the  otn- 
er  parties  interested  In  the  estate,  which  con- 
sent shall  be  entered  on  the  proper  records 
of  the  circuit  (now  district)  court."  No  form- 
al consent  to  take  under  the  provisions  of 
the  will  Is  shown,  bat  that  la  not  necessary 
to  hold  the  widow  to  the  provisions  of  the 
will.  Her  election  may  be  shown  In  other 
ways.  BaldoEier  v.  Haynes,  57  Iowa,  683, 
11  N.  W.  651;  Pelllzzarro  v.  Reppert,  83 
Iowa.  499,  50  N.  W.  19.  In  Cralg  v.  Con- 
over,  80  Iowa,  358,  45  N.  W.  892,  it  Is  said 
that  the  rule  Is  that  "no  particular  form  of 
words  is  necessary  to  denote  an  intention  to 
take  under  the  will,  but.  If  the  record  dis- 
closes an  act  or  declaration  of  the  widow 
plainly  indicating  a  purpose  to  take  under 
the  win,  she  will  be  held  to  have  so  elected." 
In  that  case  statements  contained  In  the  re- 
port of  the  executors  of  the  will  and  a  re- 
ceipt signed  by  the  widow  for  all  the  per- 
sonal proi)erty  bequeathed  to  her  by  the  will 
and  consenting  to  the  closing  of  the  estate 
were  given  the  effect  of  a  consent  under  the 
statute.  See,  also,  Stoddart  v.  Cutcompt,  41 
Iowa,  329.  and  Ashlock  v.  Ashlock,  52  Iowa, 
322,  1  N.  W.  594,  and  3  N.  W.  131.  The 
plaintiff  was  entitled,  by  virtue  of  the  stat- 
ute, to  but  one-third  of  the  personal  property 
of  the  estate,  but  she  received  all  of  it  under 
the  provisions  of  the  will.  She  could  not 
elect  to  accept  the  provisions  favorable  to 
her  and  reject  the  remainder,  but  was  re- 
quired to  consent  to  the  will  as  a  whole  or 
reject  it  altogether.  What  she  did  must  be 
given  the  effect  of  a  consent  to  take  under 
the  will.  The  facts  In  regard  to  the  deliv- 
ery of  the  property  and  the  payment  of  the 
money  to  her  should  have  t>een  shown  by 
the  report  of  the  administrator,  and,  with  the 
receipt  she  gave,  made  of  record.  This,  op 
something  equivalent,  was  necessary  to  a 
settlement  of  the  estate,  and  we  must  pre- 
sume that  the  court,  having  Jurisdiction  of 
^he  matter,  discharged  its  duty.  The  deliv- 
ery to  the  widow  of  all  the  personal  property 
and  money  belonging  to  the  estate  could 
have  been  approved  only  on  condition  that 
she  had  consented  to  accept  the  will,  and 
that  her  consent  had  been  made  of  record 
within  the  time  and  in  the  manner  required 
by  law.  We  cannot  presume  that  the  court 
acted  erroneously  in  approving  what  was 
done  by  the  executor.  It  follows  that  the 
facts  admitted  by  the  demurrer  are  sufficient 
to  show  the  statutory  consent  by  the  plain- 
tiff in  the  will. 

2.  It  iB  Insisted  that  the  plaintiff  Is  entitled 
to  accept  all  the  benefits  which  the  will  gives 
her,  and,  in  addition,  the  Interest  In  real  es- 
tate which  the  statute  would  have  given  had 
there  been  no  will.  It  is  the  well-settled 
rule  in  this  state  that  a  devise  by  a  testator 
to  his  widow  when  accepted  by  her  does  not 
defeat  her  right  to  dower,  unless  the  intent  of 
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th«  testator  tbat  the  derlBe  aluiU  be  tai  Ueo  of 
dower  is  sbown  by  a  dedanitioa  in.  the  will 
to  that  effect,  or  la  clearly  deduclble  tvom  Its 
tenns;  as,  where  It  at^>ean  ttaat  a  claim  for 
dower  would  be  incompatible  with  tlw  wlU, 
and  tbat  to  allow  It  voalA  defeat  acnne  pro- 
Tiaioa  of  the  will.  Bare  t.  Bare  (Iowa)  59  N. 
W.  20,  and  eases  cited  ther^;  'O.ert  y.  Heer 
aow^  58  N.  W.  808;  Hunter  v.  Hunter  (Iow»V 
U  N.  W.  G66;  McGulre  t.  Brown,  41  Iowa* 
655;  Parker  t.  Harden.  84  Iowa,  485,  51  N. 
W.  248;  Baldwin  v.  Hill  (decided  at  preBcnt 
teniii  is;  N.  W.  8Sa  Therefore  tbe  consent  afl 
tlie  plaintiff  to  the  wilt  in  qaeetion  did  not 
liaTe  tbe  effect  te  defeat  ber  rigbt  to  the 
lief  sbe  aaka  In  thie  case,  unleu  tbe  irill 
sbowB  that  to-  allow  it  would  be  contrary  ta 
tbe  intent  of  tbe  testator.  The  will  does  not 
state  that  the  provlsioos  for  tbe  benefit  of  the 
wife  are  in  lieu  of  dower,  and,  if  it  was  in- 
tended by  the  testator  that  they  Aould  bo^ 
that  Intwit  must  be  gathered  frwn  tbe  will 
as  an  entirety.  That  gave  to  tbe  pialotUt 
"dnvlnff  her  natai«l  lite"  all  of  tbe  real  estate 
of  the  testator,  "as  her  eoHiisiTe  property," 
and  provided  that  tbe  bomeBtead  and  parli  of 
one  of  the  other  leta  should  go  to  two  of  bia 
dau^tera,  after  tbe  Oeatta  of  hia  wife.  Mo 
deTise  excepting  to  bis  wife  for  life  was 
made  of  the  remainder  of  bis  real  estatei 

It  is  said  that  tbe  thhd  and  fourth  para- 
gravbs  of  the  wUl  are  incompatible  with  tha 
r^fat  of  the  idaintifl  to  dower,  beeaitte.  If  she 
were  entitled  to  the  dower,  she  nUght  have 
it  so  set  off  as  to  imelnde  the-  homestead,  and 
to  have  that  dtme;  and  to  have  a  portion  of 
tbe  ml  estate  devised  by  paragraph  4  set 
i^rt  to  bM  undur  her  dower  ilgbt,  would  de- 
feat the  manifest  Intention  of  the  teetator  to 
have  all  of  tbe  property  specified  In  tbe  two 
pfiovgraphs  go  to  persons  tber^n  named.  The 
case  of  Snyder  v.  MiUer,  67  lewa,  261.  25  N. 
W.  240,  is  relied  upen  as  suvperting  that 
claim.  Tbe  will  construed  In  that  eaae  deTl» 
ed  to  the  wife  in  fee  simple  c«ia.im  real  e»- 
tate,  and  gave  to  ber  a  life  <atato  to  a  sraaU 
tract  of  land.  After  malcltts  certato  bequests, 
it  gave  without  ctwdMon  aU  tbe  remainder  of, 
tbe  property  ol  tbe  tsetater,  both  real  and  per- 
sonal, to  persona  named.  Thfa  court  held  that 
the  language  used  showed  that  It  was  the  in- 
tent of  tbe  testator  to  give  t»  tbe  wife  only 
tbe  property  wbicb  was  qwclflcally  set  apart 
for  her,  and  to  dispose  of  all  the  remainder— 
not  merely  two-thirds  of  It— to  other  devisees. 
Tbe  Utdiguage  of  tbe  wlU  construed  in  that 
case  was  se  unlike  that  of  the  will  under  coo- 
slderatioa  that  they  are  not  goTemed  by  tbe 
same  rules,  and  tbe  case  does  not  support  tbe 
claim  that  tbe  share  given  to  the  plaintiff 
must  be  held  to  be  in  Ileu  of  tbe  dower.  It 
is  well  settled  in  this  state  that  aileviae  to  tbe 
wife  for  ber  life  of  all  the  real  t-suite  of  her 
husband's  estate  Is  not  incompatible  with  ber 
right  of  (tower.  Tbe  will  considered  in  Met- 
teer  v.  Wiley.  34  Iowa.  215,  couteEned  a  pro- 
TisUin  as  foilowt^:  "I  i-'ive  and  betiueath  to 
ay  wife  all  my  pruiieny,  real  aud  persouoU 


«cept  what  is  hereinbefore  drvleed.  to  be 
held  by  her  during  ber  natszal  Ufet  for  her 
soto  use  and  benefit  But  at  her  death  I  dt- 
reet  that  the  same  diall  be  divided  asDoog  all 
my  chlldm  or  tbalr  helns."  It  was  held 
that  the  aceevtaiwe  of  tte  wlU  by  tbe  widow 
did  not  bar  ber  dower.  The  rule  of  that  case 
was  aMiroved  and  followed  in  Watroos  v. 
Winn,  37  Iowa,  72;  McGulre  T.  Bsown.  41 
Iowa,  655;  Pottar  r.  Wortey.  57  Iowa.  ««.  7 
W.  685,  and  10  W.  288;  Dangberty  v. 
Daugherty.  69  Iowa,  677,  2»  N.  W.  778;  Kicb- 
ards  T.  BlctaardB  (Lowa)  68  N.  W.  seS;  Bare 
V.  Bare  (Iowa)  60  N.  W.  20.  la  the  cases  of 
BichardB  v.  Rlchaida  and  Daug^rty  v. 
Daugherty  then  were  i^ed&s  deviaes  which 
might  have  been  affettted  by  allowtng  tbe 
widow  a  distrlbnflre  shate  In  the  real  estate 
Tbe  ntle  which  all  ot  tbeae  eases  sappart  is 
decisive  of  tbta  case^  and  snstabu  tte  aniU- 
catlan  of  the  ^alattff  for  a  share-  of  the  real 
estate  in  addhiffia  to  tbe  provWans  made  for 
herbythewiU.  In  re  WUi  of  Foster,  78  Iowa. 
384.  33  M.  W.  135,  and  41  JH.  W.  48,  ralfttes  to 
personal  property,  ai^  ia  not  ha  conflict  with 
tbe  emMluaioas  we  reach. 

3.  WbcB  this  proceeding  was  commenced 
the  plalatlff  bad  accapled  tbe  bDnustsad  co»> 
tlnponidy  since  the  death  of  her  husband,  a 
pnitod  of  about  serea  years.  It  is  said  that 
Iier  oeecpatlon  of  the  homestead  was  ao  elec- 
tion to  take  It  la  lien  of  ber  dtatribatlve  share 
In  the  real  estate  left  Iqr  her  husband.  It  is 
at  Isaat  doubtful  If  any  Isaue  in  regacd  to  ber 
occupation  of  tbe  homestead  Is  presmMd  by 
the  pleadings,  but,  as  the  effect  of  that  occn- 
patioa  is  discussed  by  both  pvtles  withem 
objectkm,  we  may  say  that,  stace  she  coa- 
sented  to  the  will,  aai  that  gave  to  ber  tbe 
right  to  pessesa  and  occupy  all  tbe  r  salty  of 
the  estate.  Including  the  hoaieBlcad,  dnrtog 
ber  Ufetlme,  It  will  be  presumed;  la:  the  ab- 
sMice  of  a  sbowtag  to  tba  eoatraigi,  tbat  ha 
occupatiQB  was  under  tbe  wtU,  and  that  it 
was  Dot  an  dectften  to  take  tba  beaiestead  in 
lien  ^  her  distribntiTe  shave  of  the  teal  es- 
tate. Huater  v.  Hunter  Uowa)  64  N.  W.  «»M. 
For  tbe  reasons  indfastBd^  tbe  Jndsnenc  of 
the  dtettlct  court  is  reversed: 


OAAEY  T.  HOME  INS.  GO.  OF  NEW 
YORK. 

(Supiema  Court  of  lowi.    April  10,  1906.) 

IlieVRi.HC»— OWHBSBBIP  OV  PROPSSTT— M ISSTaTS- 

uBST  t:r  FoLTCT  —  Enowlboob  or  Agbkt  — 

fiSTOPFBL— ST&tBWBNWIN  FBOOT  OV  ImS*, 

1.  Where,  od  tbe  expiration  of  a  policy  of 
insnrance  on  a  homestead,  payable  to  the  hue- 
band.  a  new  policy  in  renewal  waa  written  by 
the  BflKLt  of  the  comuany.  on  tbe  oral  appliea- 
tRin  ot  the  wife,  is  which  the  owoenibip  of  tbe 
property  was  stiited  to  be  in  the  husband,  aa  in 
the  former  policy,  whpn  in  fact  it  waa  then  in 
the  wife,  the  fact  that  the  wife  stated,  whn 
making  the  applicatioa.  that  the  ptoperty  had 
been  coQToyed  to  ber.  may  t>e  showti,  to  charte 
the  company  with  notice  of  the  fact;  and,  hav- 
ing issutnl  the  pol-oy  with  snch  knoirledge.  tbe 
hiuband  may  maiotain  aiu.afitlon  to  noovcr 
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tiiereon,  he  bavfaur  an  liinmble  interest  m  tbe 
proper^. 

2,  It  was  not  necessaiTi  In  such  action,  that 
ploiDtiff  abould  aak  a  reformttion  of  the  |*tlicr 
ao  u  to  Bhow  tbe  *rue  ownership  of  the  prop" 
efty;  the  defendant,  having  written  the  policy 
with  knowledge  of  the  fact,  being  estopped  to 
defend  agaimt  it  on  th«>  gnnmd  of  the  mtsstate- 
ment  tbwrin.  ' 

3.  Tbe  fact-  that,  in  anaweiing  a  qoeation 
upon  a  printed  blank  for  making  proof  of  loss, 
plaintiff  stated  that  "tbe  buUding  was  owned  in 
fee  nnnle,  and  wm  tbe  homestead"  of  bfanaelf 
and  wife,  did  not  coMtitnte  aa  "attempted  fraud 

falae  Bweariag,"  RT^iding  the  polic?. 

Appeal  from  diatrlct  court,  Muscatina  coon- 
ty;  W.  F.  Bnmoen,  Judge. 

Plaintiff  brought  thla  action  at  law  to  re- 
eorer  |800  and  Interest  t^on  a  policy  of  inr 
snnince  ag^nst  lou  by  fire,  Issued  to  htm  br 
the  defendant.  He  aJleged  a  loss,  and  that 
notice  and  proofs  thereof  were  duly  made; 
slao,  that  tbe  proviiden  in  Hie  policy  tbat 
"lose,  if  any,  payable  to  Seottlsh-Ameticaa 
Mortgage  Co.,  Limited,  of  Scotland,  mortgage 
or  assigns,"  was  wuired  by  said  mortgagee, 
both  orally  and  In  writing  and  set  out  tbe 
writing.  Said  mottgage  company  was  made 
a  defendant,  and  answered,  setting  up  tbe 
mortgage  from  phiiatiCF  sod  wife,  the  provi- 
sions  In  tbe  policy  quoted  abere,  and  asking 
that  wbaterer  sum  was  found  ^e  to  tbe 
plaintiff  be  brought  into  court,  and  applied 
on  said  mortgsgei.  The  defendsnt  answered^ 
denying  a  waiver  by  said  mortgage  company, 
and  alleging  violatlonB  of  certain  provisions 
of  the  polkr  as  to  ownership  and  sale  of  the 
Insured  property,  and  that  plaintiff  attempt- 
ed to  commit  a  fiand  on  the  defradant  by 
daimlBg  tbe  fuU  amount  of  tlie  iosSk  know- 
ing tbat  be  was  not  the  owner  ot  the  lost 
property.  Defendant  alleged  ttiat,  by  reason 
of  these  violations  and  this  attonpted  fraud, 
said  policy  became  void.  Wherefore  It  prays 
to  be  dismissed,  with  eosta.  PlaintUC  re- 
plied, denying  each  and  every  allesatlou  In 
defoidant's  answer,  and  tbe  case  went  to 
trial  to  a  Jury.  After  the  evidence  for  the 
plalutifl  had.  been  introduced,  defendant  filed 
an  amendmmt  to  Its  answer,  alleging  tiiat 
tbe  bouse  destsoyed  was  net  situated  on  tbe 
land  described  in  the  policy.  Tbu«upon 
plaintiff  filed  as  am^dment  to  his  petition, 
alleging  that  tbe  intention  was  to  Insure  bis 
homestead,  situate  on  section  10  mentioned 
In  tbe  policy;  that  be  does  not  know  upon 
which  part  of  said  section  It  was  situated; 
that,  If  tbe  part  named'  in  the  policy  is  not 
correct,  tbe  errot  was  by  tbe  mutual  mistake 
of  plaintiff  and  defendant's  agents.  He  ask- 
ed tbat  tbe  case  be  transferred  to  equity,  and, 
if  a  mistake  is  found  to  exist  in  the  policy, 
tbat  It  be  reformed  to  conform  to  the  true  in- 
tention of  the  parties.  The  case  was  trans' 
ferred  to  equity,  and,  tbe  defendant  failing 
to  answer  this  last  amendment,  default  was 
entered  against  it,  which  defa^t  tbe  comt 
afterwards,  on  tbe  day  the  case  was  called 
tor  trial  as  per  previous  assignment,  refused 
to  set  aside.  Tbe  court  also  refused  to  set 
aside  tbe  assignment  for  trial,  on  defendant's 


motloa,  and  tbereopon  the  case  was  tried  to 
the  court.  Beton  tbe  trial  cwnmenced,  it 
was  agreed  In  open  court  that  the  case  should 
be  submitted  on  tbe  evidence  takoi  before 
tbe  jury,  and  sucb  other  evideooe  as  to  tbe 
allei^d  mistake  1&  the  poUcy,  in  tbe  desciip- 
tion  of  the  land,  aa  the  parties  might  wiak 
to  introduce.  Decree  was  entered  reforming 
and  correcting  tbe  policy  "so  as  to  read  'on 
tbe  south  half  of  section  ten,*  Instead  of  *od 
tbe  north  half  of  said  section,  as  written  in 
Uie  policy  of  Inaonmce,"  and  rmderiug  Judg- 
ment b3  favor  of  tbe  plaintiff  for  $8e4.5a 
with  interest  and  for  coats.  Defendant, 
Home  Insumnce  Cunpany,  ot  New  York,  ap< 
peals. 

McTey  &  Cheshire,  for  appellanL  Jayns 
&  Hoffman,  for  appellee. 

GIVBN,  J.  1.  Appellee  contends  that  ap- 
pellant'B  abstract  fails  to  show  tbat  tbe  evl- 
dence  was  properly  presnred.  and  tliat  all 
tbe  evidraee  Is  before  tbls  court  We  will 
not  consume  space  to  disenss  this  contentioB, 
further  than  to  say  that  while  It  Is  trae  tbat 
app^lant'fl  abstract  is  somewbat  confused, 
and  difficult  to  undeestaDd,  we  think  it  aoffi- 
ciently  appears  therefrom  tbat  tbe  evidence 
before  us  was  duly  certified,  and  is  all  the 
evidenie  offered  or  introduced  on  tbe  trial. 
Api>ellee  &led  an  addidoaal  abstract,  whieb 
appellant  denies,  and  moves  to  tax  the  costs 
of  the  transcript  to  appellee.  Slnoe  it  Is 
largely  by  the  aid  of  the  transcript  tbat  we 
are  able  to  nnderstuid  appellant's  abstract 
this  motkm  is  overruled. 

2.  There  is  no  question  but  tliat  the  dwell- 
Lng  house  Intended  to  be  insured,  and  that 
was  dwtroyed  by  fire,  was  situated  <m  tbia 
south  half  ot  tbe  section  10  named,  Instead 
of  tbe  uortb  halt  as  written  In  the  policy. 
Plaintiff  asks  tbat  the  policy  be  reformed, 
ai^  made  to  conform  to  the  intention  of  tlie 
parties.  "Before  a  written  Instriunent  can 
be  reformed  on  the  ground  tbat  tb»e  was  a 
mistake  in  the  drafting  of  It  the  evidence 
tbat  there  was  a  mistake  abould  be  clear, 
aattefactory,  and  free  from  reasonaUe  doubt" 
Wacbendorf  v.  Lancaster,  61  Iowa,  509,  14 
N.  W.  311^  16  N.  W.  533.  We  will  uot  set 
out  the  evidesce  on  this  branch  ot  tbe  case. 
It  is  sufficient  to  say  that  it  shows  beyond 
doubt  tbat  tbe  error  in  the  description  of  tbe 
laud  In  tbe  p<^y  occurred  by  mutual  mis- 
take of  tbe  parties,  and  tbat  the  description 
intended  wao  the  south  half  of  tbe  section 
named,  and  not  the  north  half,  as  written. 
Tbe  ptaintiff  has  established  hla  right  to  a 
reformation  of  tbe  policy,  In  this  respect, 
tieyond  a  reasimable  doubt 

3.  The  policy  contains  this  provision:  "If 
tbe  interest  of  the  assured  in  tbe  property  be 
any  other  than  tbe  entii'e,  unconditional,  and 
sole  ownership  of  tbe  property,  for  tlie  use 
and  benefit  of  tbe  assured,  it  must  be  so 
represented  to  tbe  company,  and  so  express- 
ed in  tbe  written  part  of  this  policy;  other- 
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-wise  the  poller  shall  be  Told."  The  facts  are 
that  the  title  to  the  iHroperty  was  formerly 
in  the  plaintut,  and  that  during  that  time 
appellant  Issued  to  him  a  policy  of  Insurance 
thereon  against  loss  by  fire.  The  properly 
was  the  homestead  of  idalntifT  ajid  his  wife, 
and  they  continued  to  so  oecni^  it  until  the 
house  was  destroyed.  Prior  to  the  Issuance 
of  the  policy  sued  on,  the  plaintiff  conveyed 
flftU  property  to  his  wife.  Appellant  con- 
tends that  because  of  this  conTeyanoe  tbe 
policy  Is  void,  under  the  clause  quoted  abore. 
The  policy  sued  upon  was  Issued  on  the 
verbal  request  of  Mrs.  Gai^,  at  the  instance 
of  the  mortgage  company,  and  the  renewal 
of  the  former  policy  which  had  expired. 
Three  witnesses  testify  positively  that,  at 
the  time  the  request  was  made,  appellant's 
agent  was  Informed  that  the  title  was  then 
In  Mrs.  Carey,  while  the  two  agents  present 
say  th«y  have  no  recollection  of  such  a  state- 
ment It  was  certainly  reasonable  that  the 
fact  should  be  stated,  and  we  think  the  evi- 
dence shows  that  it  was.  The  draftsman  no 
doubt  referred  to  the  former  policy,  in  draw- 
ing this,  and,  overlooking  thfas  information, 
did  not  state  the  f^  as  to  the  title  as  it 
then  was.  It  Is  not  questioned  but  that 
"knowledge  of  the  agent  writing  the  Insure 
ance  Is  the  knowledge  of  the  company,  in  so 
far  as  to  conform  the  application  to  the 
truth."  It  is  conceded  that  the  agent  Is 
bound  to  state  the  truth  In  the  application, 
and,  if  he  does  not,  the  truth  may  be  shown. 
SUts  v.  Insurance  Co.,  71  Iowa,  710,  2d  N. 
W.  605;  Key  v.  Insurance  Co.,  77  Iowa,  174, 
41  N.  W.  614.  The  rule  Is  alike  a]n>licable 
to  a  policy  as  to  an  application.  The  applica- 
tion becomes  a  part  of  the  contract,  and  the 
rule  applies  to  the  writing  of  the  contract, 
whether  in  the  form  of  an  application  or  of 
a  policy.  The  policy  must  be  taken  to  be  as 
if  written  according  to  the  fact  concerning 
the  title.  The  property  Insured  being  the 
homestead  of  the  plaintifl,  he  had  an  In- 
surable interest  therein.  Reynolds  v.  Insur- 
ance Co.,  80  Iowa,  663,  46  N.  W.  659;  Merrett 
V.  Insurance  Co.,  42  Iowa,  13.  Appellant, 
with  knowledge,  through  Its  agent,  of  the 
true  state  of  the  title  of  the  Insured  property, 
and  that  it  was  not  entirely  unconditional 
and  sole,  Issued  this  policy  to  plaintiff,  who 
had  an  Insurable  Interest  In  the  property. 
In  Lamb  v.  Insurance  Co.,  70  Iowa,  238,  30 
N.  W.  497,  It  IB  said:  '-The  defendant  knew, 
when  issuing  the  policy,  that  the  assured 
did  not  own  the  fee-simple  tltie  to  the  real 
estate;  and  it  knew  precisely  what  title  he 
had,  and,  so  knowing,  Issued  the  poUcy.  If 
there  was  a  false  statement,  the  defendant 
80  knew,  and  must  be  held  to  have  waived 
the  conditions  of  the  policy  In  this  respect" 
That  policy  contained  the  same  condition  as 
to  title  as  this,  and  that  case  seems  to  us 
dedslve  of  the  question  under  consideration. 
In  McMurray  v.  Insurance  Co.,  87  Iowa,  453, 
M  N.  W.  854,  it  is  said,  "The  failure  of  the 
policy  to  state  correctly  the  title  of  the 


plaintiff  was  due  wbdly  to  the  ftiult  of  the 
def«idant,  and  It  wlU  not  be  permitted  to 
escape  liability  on  account  of  it"  Sndi  are 
the  facts  In  this  case,  and  lead  to  the  same 
conclusion.  The  plaintiff  had  an  insurable 
Interest  In  the  property  whidi  the  appellant 
Insured  to  him,  and  his  right  to  recover  win 
not  be  defeated  by  the  fiiult  of  the  defendant 
to  state  the  title  correctly. 

4.  Appellant  contends  that  as  no  reforma- 
tion of  the  policy  Is  asked,  as  to  ownership 
of  the  Insured  property,  parol  evidence  Is 
not  admissible  to  change  the  t«ins  of  the 
policy,  under  the  familiar  rule  that  parol  evi- 
dence is  not  admlsfdble  to  vary  or  contradict 
a  contemporaneous  written  contract  By 
introducing  the  pcdlcy  In  evldaice,  and  prov- 
ing the  loss,  and  that  notice  and  pcoofii  of  loss 
had  been  made  as  required,  the  ptaintlff  made 
out  his  case.  Defmdant  seeks  to  defeat  re- 
covery by  showing  that  itelntlfl  had  not  "the 
entire,  unconditional,  and  sole  ownerahlp  of 
the  property,"  for  that  the  title  was  In  his 
wife.  The  plaintiff,  in  rep^,  shows  that 
defendant  was  correctiy  Informed  as  to  the 
title,  but  failed  to  write  it  in  the  policy  ac- 
cording to  the  taett  and  correctiy  claims  that 
appellant  Is  therefore  estopped  from  assert- 
ing this  d^ense.  Surely  appellant  should 
not  be  permitted  to  profit  1^  its  own  fault 
In  not  wilting  the  policy  according  to  the 
fiict  as  it  was  known  to  it 

5.  In  connection  with  said  provision  as  to 
(Itle,  the  policy  contains  the  following: 
"When  property  has  been  sold  and  delivered, 
or  otherwise  disposed  of  so  that  all  interest 
or  llabillty  on  the  part  of  the  assured  braeln 
named  has  ceased,  this  insnrance  on  such 
property  shall  immediately  terminate.  •  •  • 
In  case  the  use  or  occupation  of  the  above- 
mentioned  premises,  at  any  time  dnilsg  tiie 
period  for  which  this  policy  would  otherwise 
continue  in  force,  shall  be  so  changed  as  to 
Increase  the  risk  thereon,  en^t  as  may 
hereafter  be  agreed  to  by  this  corporation  in 
writing  upon  this  policy,  fnHU  thencefortli, 
so  loi^  as  the  same  shall  be  so  used,  this 
policy  shall  be  of  no  fOroe  or  effect"  On 
the  23d  day  of  February,  1891,  phiintur  and 
his  wife  signed  a  titie  bond  to  6.  B.  Baker, 
conditioned  that,  upon  payments  by  Baker 
as  specified,  they  would  convey  to  him  the 
land  described.  Including  that  upon  whkA 
the  Insured  house  stood.  The  bond  provldea, 
"possession  to  be  given  on  the  1st  day  of 
March,  1891,  ezcepthig  twenty  acres  of  tarm 
land  on  the  east  side  of  tlie  road  right  south 
of  the  house  and  the  hog  pasture."  This 
transaction  was  without  notice  to  or  consent 
of  the  appelant  and  it  Is  contended  that  be- 
cause thereof  the  insnrance  then  terminated. 
The  dwelling  house  was  sltnated  on  the  20 
acres,  and,  with  the  20  acres,  remained  in 
the  possession  of  the  plaintiff  and  his  wife 
until  the  fire.  If  It  may  be  said  that  the 
bouse  and  20  acres  were  sold,  they  were 
surely  not  delivered  "so  that  ail  interest  or 
liablll^  on  the  part  of  tb^assured^  herein 

Digitized  by  LjOOg  IC 


S.D.) 


CITY  OF  YANKTON  t!-  DOUOLASS. 


923 


named  had  ceased,"  nor  had  there  been  a.tiy 
such  change  of  occupation  as  to  Increase  the 
risk.  The  evidence  shows  that,  after  said 
bond  was  signed,  Baker,  without  the  consent 
of  Carey  or  his  wife,  interlined  therein  these 
words:  "Possession  of  the  farm  land  and 
hog  pasture  to  be  given  March  1,  1892." 
Even  If  this  was  with  the  consent  of  Mr.  and 
Mrs.  Carey,  it  left  to  them  the  possession  of 
the  Insured  property.  We  will  not  discuss 
the  evidence  relating  to  this  bond.  It  Is  suffl- 
eient  to  say  that  we  are  satlsaed  that  the 
parties  to  it  never  regarded  it  as  binding  be- 
tween them,  and  that  there  was  no  such  sale 
and  delivery,  or  change  of  occupation,  of  the 
insured  property,  as  to  have  terminated  this 
insurance. 

6.  This  policy  provides  that  "all  fraud  or 
attempted  fraud,  by  false  swearing  or  other- 
wise, shall  cause  a  forfeiture  of  all  claim  on 
this  company  under  this  policy."  Appellant 
contends  that.  In  his  proofs  of  loss,  plaintiff 
swore  falsely  that  "he  was  the  owner  of  the 
property,  when  he  was  not,"  and  that  there- 
by he  forfeited  all  claim  on  appellant  The 
forfeiture  here  provided  Is  not  for  false 
swearing,  but  for  fraud  by  false  swearing  or 
otherwise.  £iven  It  plaintiff  had  sworn  that 
he  was  the  owner  of  the  property  when  he 
was  not,  it  would  not  follow,  under  the  facts, 
that  a  fraud  was  Intended,  or  would  have 
resulted.  The  facts  are  that  the  proote  were 
made  upon  a  printed  blank  furnished  by 
appellant,  which  contained  this  inquiry:  "If 
the  loss  Is  on  building,  state  whether  real 
estate  is  owned  in  fee  simple,  or  held  on 
lease."  To  this  plaintiff  answered,  "The 
building  was  owned  In  fee  simple,  and  was 
the  homestead  of  Aden  Carey  and  wife." 
We  do  not  think  It  can  be  fairly  said  that, 
in  BO  stating,  plaintiff  intended  to  commit 
a  fraud  on  appellant  Our  conclusion  upon 
the  whole  record  Is  that  the  decree  of  the 
district  court  should  be  affirmed. 


CITY  OF  YANKTON  v.  DOUGLASS. 
(Supreme  Court  of  South  Dakota.    April  9, 

1896.) 

ISTOXICATIXO    LiqCOBS  —  SUFFICIBNCT    OF  CoiC- 

rLAisT — Appsal  from  Jcbticb— Rbvi kw — Arou- 

HBMTS  OP  OOUNSBL — PKOHIBITIOK  OF  SaLOOSS. 

1.  A  complaint  made  to  a  police  magistrate, 
under  an  ordinance  of  the  city  of  Yankton,  which 
declares  "thnt  any  perBon  who,  within  the  lim- 
its of  this  city,  shall  keep  and  maintain  a  tip- 
pling shop,  •  •  •  shall  upon  conviction  be 
fined,"  etc.,  in  which  it  is  charged  that  the  de- 
fendfint.  "at  the  city  and  county  of  Yankton, 
on  the  17th  day  of  Seutember.  A.  D.  1893,  with 
force  and  arma,  did  keep  aod  maintain  a  tip- 
pling shop,  •  •  *  within  the  limits  of  the 
city  of  Yankton,  state  of  South  Dakota,  against 
the  peace  and  dignity  of  said  city  of  Yankton, 
and  contrary  to  the  form  of  the  ordinance  in 
such  case  made  and  provided,"  states  facts  suf- 
ficient to  constitute  a  public  offense  under  such 
ordinance.    Haney,  J.,  diasenting. 

2.  When  an  appeal  ts  taken  from  a  justice's 
court  npon  questions  of  both  law  and  fact,  the 
case  is  tried  anew  in  the  appellate  court,  and  no 


statement  of  the  case  is  provided  for;  and  in 
such  case  the  appellate  court  cannot  review  al- 
leged errors  of  the  justice's  court 

3.  Improper  remarks,  made  by  counsel,  on 
the  trial  of  a  cause,  in  the  presence  of  the  jury, 
which  the  jury  are  at  once  directed  by  the  court 
to  disreganl,  will  not  ordinarily,  constitute  snf- 
ticient  i^ruund  for  a  reversal  of  the  judgment,  as 
thin  court  will  presume  that  the  jury  have  fol- 
lowed the  direction  of  the  court  and  disregarded 
them. 

4.  An  act  may  constitute  a  penal  offense  un- 
der the  laws  of  the  state  and  further  penalties, 
under  proper  legislative  authority,  may  oe  impos- 
ed for  its  comnussioo  by  municipal  laws;  and  the 
enforcement  of  the  one  would  not  preclude  the 
enforcement  of  the  other. 

5.  There  is  no  conflict  between  the  power 
conferred  tv  a  city  charter  to  "prohibit  and  sup- 

{ tress  tippling  shops,"  and  the  prohibitory  liquid 
Bw  of  this  state;  and  the  provtsioos  of  the  diar- 
ter  were  not  repealed  by  such  law. 
(Syllabus  by  the  Judge.) 

Krror  to  circuit  court  Yankton  county;  BL 
G.  Smith.  Judge. 

Thomas  Douglass  was  convicted  of  keep- 
ing a  saloon  In  violation  of  a  city  ordinance, 
and  brings  error.  Affirmed. 

V.  V.  Barnes  (Estes  &  Lambert,  of  coun- 
sel), for  plaintiff  In  error.  French  &.  Orvls. 
Hugh  J.  Campbell.  City  Atty.,  John  Holman, 
State's  Atty.,  and  Coe  I.  Crawfonl,  Atty. 
Gen.,  for  defendant  in  ozor. 

CORSON,  P.  J.  Defendant  was  convicted, 
in  Justice  court,  tor  violating  a  city  ordi- 
nance. Upon  appeal  to  the  circuit  court,  the 
action  was  tried  anew,  resulting  in  convic- 
tion and  JudgmCTit  against  him.  He  brtn^ 
the  case  here  for  review  upon  writ  of  error. 

It  is  contended  that  the  facts  stated  in  the 
complaint  do  not  constitute  an  offense  under 
the  ordinance  alleged  to  have  been  violated. 
Omitting  the  title,  such  complaint  is  as  fol- 
lows: "August  Selbert  being  by  me  duly 
sworn,  on  oath  complains  and  charges  that 
the  defendant  Thomas  Douglass,  at  the  said 
city  and  county  of  Yankton,  on  the  17th  day 
of  September,  A.  D.  1S93,  with  force  and 
arms  then  and  there  did  keep  and  maintain  a 
tippling  shop,  a  place  where  intoxicating 
liquors  were  sold  to  be  used  as  a  beverage, 
within  the  limits  of  the  city  of  Yankton, 
state  of  South  Dakota,  against  the  peace  and 
dignity  of  the  said  city  of  Yankton,  and  con< 
trary  to  the  form  of  the  ordinance  In  such 
case  made  and  provided;  and  prays  that  the 
said  Thomas  Douglass  may  be  arrested  and 
dealt  with  according  to  law."  The  ordinance 
provides  "that  any  person  who,  within  the 
limits  of  th\s  city,  shall  keep  or  maintain  a 
tippling  shop,  or  place  where  Intoxicating 
liquors  are  sold  to  be  used  as  a  beverage,  or 
shall  sell  any  Intoxicating  liquors  In  any  such 
tippling  shop  or  place,  shall  upon  conviction 
be  fined  in  any  sum  not  less  than  thirty  (30) 
dollars,  nor  more  than  one  hundred  (100) 
dollars,  and  In  additltHi  thereto  may  be  im- 
prisoned not  to  exceed  thirty  days."  Under 
a  special  charter,  the  city  of  Yankton  has 
power  "to  restrain,  prohibit  and  suppress  tip- 
pling shopa.  billiard  tables.^  ten  pin  alleys, 
Digitized  by  CjOOQ  IC 


924 


NORTHWl^TBRN  RBFORTBR.  VoL  00. 


as.  D. 


booaea  of  prostltntion  and  other  disorder 
bovses  and  practices,  games  and  gambling 
booses,  desecraticm  of  ttae  Sobbatb,  common- 
ly called  Sunday,  and  all  kinds  of  Indecen- 
cies." Sncb  being  Its  conceded  antborlty.  '^he 
ordinance  most  be  construed  with  reference 
thereto.  It  cannot  Include  what  Is  not  in- 
cluded in  the  ckart».  Under  It  th«  city  may 
restrain,  problbit,  and  suppress  tippling 
sliops,  bat  it  la  not  authorized  to  restrain, 
prohibit,  or  suppress  the  mere  sale  of  lor 
toxlcatlug  liquors.  The  term  'tippling  shop" 
has  a  well-defined  legal  meaning.  It  Is  a 
place  In  which  liquors  are  sold  In  drania,  or 
small  quantities,  and  where  men  are  aerua- 
tmned  to  tipple.  To  tipple  Is  to  drink  splrit- 
aoas  or  strong  drink  habitually.  WebeL  DlcL 
A  tippling  shop  is  a  building  or  room  wherein 
Intoxicating  liquors  are  habitually  sold  to  be 
drank  upon  the  premisefl.  BIsh.  St.  Crimes, 
S  1065;  Black,  Intox.  Liq.  S  20;  And.  Law 
Dkrt.;  City  of  Emporia  t.  Volmer.  12  Kan. 
G22.  We  hare  foimd  no  well-consld^^d  defi- 
nition of  the  term  which  does  not  Include  the 
element  of  drinking  upon  the  premlRes.  In 
BO  far  as  the  ordinance  attempts  to  prohibit 
the  mere  sale  of  intoxicating  liqnors.  or  the 
keeping  of  a  place  wherein  such  liquors  are 
sold  to  be  drank  as  a  beverage  elsewhere,  we 
think  it  exceeds  the  authority  of  the  chnrter. 
and  Is  to  that  extent  InraUd.  The-  claa^e.  "a 
place  where  Intoxicating  Ilqiiers  were  S'>ld  to 
be  used  as  a  beverage, '*  inserted  in  the  com- 
plaint, not  being  nuthortaed  by  the  charter, 
and  therefore  not  lesally  a  part  of  the  opdi- 
nanco.  cannot  properly  eonstitute  a  part  of 
the  complaint,  and  it  wHl  be  treated  as  sur- 
I^Dsage.  and  dtsregarded.  'Wltbont  this  alle- 
gation In  the  complaint,  it  is  clearly  BUffl- 
dmt  The  term,  "did  iteep  and  maintain  a 
ttn>lfng  shop,"  sufHeleDtly  defines  the  of- 
fense charged,  as  the  term  "tippUug  shop,"  as 
we  hare  seen,  has  a  well-understood  and  a 
well-defined  meaning  Mr.  Bishop,  in  his 
work  on  Statutory  Crimes  (section  1065), 
speaking  of  the  indfctment  in  this*  class  of 
cacwsi  sayss  "^'he  InAlctment'  is  only  re- 
quired to  charge,  In  the  general  words  of  the 
statute.  If  m  its  terms-  are  duly  covered,  that, 
at  a  specified  time  and  places  the  defendant 
did  ke^  a  drinkliq;  house  and  tippling  shop." 
The  words  "drinking  honse"  add  nothing  to 
the  charge,  as  a  tippling  ohop  includes  a 
drinking  house.  In  City  of  Emporia  t.  Vol- 
mer. 12  Kan.  022,  a  similar  complaint  was 
held  good  by  the  supreme  ronrt  of  Kansas. 

It  is- further  contended  that  the  police  jus- 
tice erred  in  refusing  to  allow  the  defendant 
to  challenge  certain  Jurors  pepemptorlly  who 
were  impaneled  to  try  the  ease.  But  we  do 
not  deem  it  necessary  to  consider  that  ques- 
tioni  for  the  reason  that  It  is  not  properly  be* 
fore,  usi  An  appeal  was  taken  from  the  jus- 
tice court  to  the  circuit  court  upon  questions 
of  both  law  and  fact.  In  such  cases  no  state- 
ment is  made,  as  the  case  is  tried  anew  In 
the  circuit  court.  The  error,  if  any  -wbs  com- 
mitted, coold  not  have  been  reviewed  by  the 


clretilt  court,  and  csnnot  be  reviewed  by  this 
cbact  on  writ  of  ^htot.  The  pcDoeedlngs  to  be 
takai  in  the  two  clawes  of  appeals  from  a 
Justtee  court  are  fully  painted  out  by  sec- 
tions 6I2»-«131.  6130.  6177,  6178,  Compi 
lAwa.  See  Coughnui  r.  Wilani  (3.  D.)  63  X. 
W.  7T4. 

It  is  also  urged,  aa  reTeniUe  error,  tliat 
the  defendant  was  prejudiced  by  the  re- 
nuulH  of  connssi  tor  the«lty  in  presence  of 
the  Jury.  Tile  remarha  to  which  onr  atten- 
tion was  flnt  called  w«re  Impn^r,  bat 
evldentiy  made  InadTertently,  without  any 
Improper  mottTeu  The  conrt,  immediately 
upon  lt»  attention  betaw  caUed  to  the  mat- 
ter, iutnieted  the  Jury  to  dfsregard  tbe 
remarica  Thla,  we  think,  cured  the  error. 
The  second  remuka  bbjeeted  to  aeem  only 
to  hafe  been  the  ctmcludon  or  opinion  of 
coniuel  as  to  the  result  of  tbe  evidence.  We 
dlseorer  no  error  la  tJiase  remaita.  The 
couned  for  appellant  further  contends  that, 
while  the  counsel  has  conferred  upon 
it  power  to  "restrain  probiUt  and  snpiireea 
tipidtnB  ahops,"  It  did  not  possess  the  power 
or  anthfwlty  to  pass  an  ordinance  impose 
ft.  penalty  <tf  fine  and  imprtsonment  xxpca 
one  who  shofirid  violate  the  ofdlnanee,  and 
that  so  maeh  of  the  osdinonee,  therefore, 
aa  presertbca  such  a  penalty  is^nsiaintlMriaed 
and  void.  In  other  words,  he  contends  that 
power  **to  rentrain,  prohibit  and  supprees" 
does  not  indnde  the  pow«r  to  pnniah  by  fine 
and  imprisoaomit,  bnt  only  tbie  power  to 
pam  an  ordinance  restraining,  prohibiting, 
or  su^reaslng  tbe  "tli^ling  sliops"  In  some 
manner  tliat  will  accompli^  that  purpose. 
And  the  counsel  cite  Ineorpontted  Town 
of  Nevada  v.  Uutcfalns  (Iowa)  13  N.  W. 
034;  City  of  Clmilton  t.  Barber  (Iowb> 
0  N.  W.  52BI   In  re  Lee  Tong.  18  Fed. 

whldi  seem  to  support  his  cratenttoo. 
Bat  It  is  Insisted,  on  the  past  of  t^  city, 
that  the  powers  cmiferred  upon  the  Yankcon 
city  council  by  Its  charter  are  unusually 
broad  and  comprehensive,  and  that  while 
the  decisions  referred  to  were  proper  under 
the  charters  the  courts  had  under  considera- 
tion, they  are  not  applicable  to  the  charter 
now  under  consideraUon  in  the  case  at  bar. 
There  is  much  force  in  these  suggestions. 
The  city  charter  of  Yankton  does  seem  to 
confer  upon  the  city  council  of  that  city 
very  large  powers.  The  sectione  of  the 
charter  of  the  city  of  Yankton  to  which  our 
attention  has  been  called  reed  as  fellows: 
Section  82:  "When  by  this  act,  the  power 
Is  conferred  upon  the  mayor  and  council 
to  do  and  perform  any  act  or  thing,  and 
the  manner  o£  exercising  the  same  is  not 
specifically  pointed  out  the  mayor  and  conn- 
cll  may  provide  by  ordinance  the  details 
uecessaxy  for  the  full  exercise  of  such  pow- 
er." SectlMi  13:  "The  mayor  ami  council 
of  the  city  of  Yankton  shall  have  the  care, 
management  and  control  of  the  city,  and  its 
property  and  finances,  and  sliall  have  power 
to  enact  and  ordain,  any  and  ail  ordinances^ 
,  Digitized  by 
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not  r^ngnant  to  the  organic  act,  and  tbe 
laws  of  this  territory,  and  such  ordtnanceB 
to  alter,  modify  and  repeal."  Section  16: 
"And  shall  have  power  to  regulate  the  police 
of  the  city,  and  Impose  flnea,  forfeltoFes, 
and  penalties,  for  a  breach  of  any  ordinance, 
and  proTlde  for  the  recovery  and  collection 
thereof,  and  in  default  of  payment  to  pro- 
Tide  for  confinement  In  the  city  prison,  or 
for  hard  labor  In  the  city."  The  powers 
conferred  by  these  sections  do  seem  to  be 
extensive  and  sweeping,  and  evidently  are 
broad  enongb  to  inclnde  the  power  claimed. 
The  city  coudcII  not  only  had  authority  to 
adopt  tbe  ordinance  for  BOppresabig  and 
prohibiting  tlppltng  shops,  but  to  enfoive 
sach  pnrvlakan  by  fine  amd  Imprtaonmeut  in 
case  of  Hattore  to  pay  the  fine.  .The  char- 
ters In  the  cases  cited  eleoriy  eonld  not  have 
had  the  broad  and  eomptBlicaslve  provtelons 
found  in  tlie  charter  nnder  ewislderatlon. 

This  brln^  us  to  a  very  Important  and  in- 
teresting gacettou,  as  to  whether  or  not  tibe 
adoptioQ  of  the  state  constitution,  by  vrtdcb 
the  maanflictare  and  sate  of  Intoxicating 
liqvon  as  a  beverage  were  entirely  pro- 
hibited, had  the  effect  of  vepeallng  tbe  pro- 
vlsloBB  of  the  Yankton  charter  upon  the  sub- 
ject of:proddbttlsigand  suppressing  "tippling 
shops."  tio  far  as  the  term  "restraining" 
is  used,  we  til  Ink  the  effect  of  the  adoption 
of  tbe  constitutfen  was  to  sopevsede  that 
fdause,  as  tbe  teem  **restrain"  may  Inelude 
tlie  powen-  to  restsaln  by  a  Ueesiae.  But,  as 
to  the  terms  **pretalblt  and  suppress,"  there 
seems  to  loe-no  oonfilet  b«twe«n  the  charter 
and  the  stake  law  passed  to  carry  into  effect 
the  provlskMis  at  the  coBstituthm.  An  act 
may  constitute  a  penal  offense  uader  the 
laws  of  ttae  state,  and  further  penalties,  un- 
der pr^er  ICKislfttlTe  authority,  may  be  im- 
posed for  its  comitttssloa  by  municipal  laws; 
and  the  enforcsmrat  of  the  <HLe  would  uot 
preclude  the  eoforcement  of  tbe  other. 
Jodee  Gooley,  In  his  work  oo  OoBstltutional 
Umitatloaa,  says  such  Is  .the  clear  weight  of 
authority.  Codey,  Const  Lim.  (5th  Bd.) 
*199.  'And  the  leamed  author  cites,  in  sup- 
port of  this  position,  a  -vesy  large  array  of 
authorities.  The  reason  for  the  rule  above 
laid  down  is  thus  clearly  «tated  by  OolUer, 
C.  J.,  In  Mayor,  etc.,  v.  Alkiire,  14  Ala.  400: 
"The  object  of  tbe  power  conf^^rred  by  the 
charter,  and  ttae  puxpose  of  the  ondinanoe  It- 
self, was  not  to  punish  for  an  offense 
against  tbe  criminal  Justice  of  the  country, 
but  to  provide  a  mere  police  regulatiou  for 
the  enforcement  of  good  order  and  quiet 
within  the  limits  of  tbe  corporation.  So  far 
as  an  offense  has  been  coauultted  against 
the  public  peace  nnd  morals,  the  corporate 
authorities  have  no  power  to  inflict  punish- 
ment, asd  we  are  net  informed  that  they 
have  attempted  to  .arrogate  It.  It  Is  aito- 
-gettaer  immaterial  whether  the  state  tri- 
bunal has  interfered  and  exercised  its  pow- 
ers in  bringing  the  defendant  before  It  to 
answer  for  the  -assault  and  battery,  for 


wbether  he  has  there  been  ponisbed  or  ac- 
quitted is  alike  vnimportant.  Tbe  offenaea 
a^net  the  corporation  aad  the  state,  we 
have  seen,  are  distinguishable,  and  wholly 
disconnected,  and  tbe  prosecution  at  the 
suit  of  each  proceeds  upon  a  different  hy- 
pothesis. The  one  contemplates  the  observ- 
ance of  the  peace  and  good  order  of  the  city; 
the  other  bos  a  more  enlarged  object  in 
Tlew, — ^the  maintenance  of  the  peace  and 
lUgttlty  of  the  state."  In  that  case,  tbe  city 
of  Mobile,  by  ordinanee,  bad  prescribed  that 
tbe  offense  of  assault  and  battery  within 
the  city  limits  should  be  punished  by  a  fine 
of  foO.  What  the  One  should  be  when  tlie 
offense  was  committed  in  violation  of  the 
state  law  does  not  appear,  but  it  is  quite 
evident  tbe  penalty  was  different  If  an  act 
is  permitted  by  the  state  law,  it  cannot  be 
forbiddeubymunicipal  ordinance;  neither  can 
an  act  forbidden  by  the  state  iaw  ordioarUy 
be  permitted  or  Ucensed  by  the  municipal  au- 
thorities. But  the  penalty  Imposed  for  a 
puDiahinent  of  the  offense  under  the  -state 
law  may  be  increased  by  a  dty  ordinance. 
Thus,  by  tbe  atate  law  of  New  York,  a  pen- 
alty of  one  -dollar  -was  imposed  Dor  servile 
labor  on  Sunday,  and  tbe  city  imposed  a 
penalty  of  five  doUars  for  the  same  offense. 
Ttae  municipal  law  was  beid  vaUd.  fiogers 
T.  Jones,  1  Wend.  .201.  In  the  reeent  ease 
of  P«ople  v.  Hanicthan,  75  Mlcdi.  €11.  42  N. 
W.  1124,  this  question  was  very  fully  con- 
'Sidered  by  tbe  supreme  court  of  Michigan, 
and  Qie  conclurton  Tsadicd  that  If  the  state 
law  and  municipal  law  can  be  givm  full 
force  without  conflicting  with  each  other, 
both  must  stand. 

It  may  be  proper  to  remark  that  "tippling 
-shops,"  as  such,  are  not  specldcaUy  pro- 
hibited by  the  state  prohibitory  law.  Un- 
doubtedly the  law  includes  them  in  some 
of  its  various  provisions;  but  if  it  does  so. 
there  la  no  conflict  between  the  state  law 
and  the  city  ordinance.  They  both  seek  to 
accomplish  the  same  object  namely,  the 
prohibition  and  suppression  of  the  sale  and 
.use  of  intoxicating  liquors.  The  city  or- 
dinance does  net  purport  to  be  exclusive. 
Tlie  state  law  is  left  in  Cull  force  and  effect 
to  be  enforced  by  the  officers  charged  with 
the  duty  of  enforcing  it  as  well  in  the  city 
of  Yankton  as  in  other  parts  of  tbe  state. 
WlietUer  or  not  a  fMirty  convicted  under  the 
city  ordinance  may  be  again  tried  and  con- 
victed under  the  «tate  law,  it  la  not  neces- 
sary now  to  decide.  Our  conclusions  are 
that  there  Is  no  such  conflict  between  the 
provisions  of  the  city  charter  and  the  law  of 
the  state  and  state  constitution  as  had  the 
effect  to  abrogate  or  repeal,  by  iru plication, 
the  provisions  of  the  city  charter.  We  bave 
not  overlooked  the  oases  of  People  v.  Jaehne, 
103  N.  Y.  182,  8  N.  E.  374,  and  People  v. 
O'Neil,  109  N.  Y.  251.  10  N.  E.  68.  cited  by 
counsel  for  appelant  In  support  of  his  con- 
tention. The  court  of  appeals  of  New  York, 
in  these  oases,  was  not  coiisUeri«g  the.pow- 
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er  conferred  upon  the  lawmaking  depart- 
ment of  the  city  of  New  York,  but  was  con- 
sidering a  section  of  the  charter  prescribing 
the  penalty  for  bribery,  which,  It  was  claim- 
ed, was  superseded  or  repealed  by  the 
amendment  and  re^nactment  of  the  penal 
law  of  the  state,  In  which  a  difTerent  punish- 
ment had  been  provided  for  the  crime  of 
bribery.  That  conrt  held  that,  by  reason  of 
the  changes  made  in  the  state  law,  and 
other  circumstances,  the  legislative  inten- 
tion to  repeal  the  provlHlon  in  the  charter 
pertaining  to  the  punishment  of  bribery  was 
clear,  and  It  had,  in  effect,  reprealed  It.  But 
in  the  ca«e  at  bar  we  Bnd  no  evidence  of 
any  Intent  to  repeal  the  power  conferred 
upon  the  city  council  of  Tankton  to  prohibit 
and  suppress  tippling.  The  existence  of 
such  a  power,  and  an  ordinance  adopted  in 
pursuance  thereof,  are  perfectly  consistent 
with  the  constitution,  and  the  prohibitory 
act  passed  under  it  As  before  stated,  there 
la  no  conflict  between  the  two,  and  It  seems 
very  proper  that  the  city  should  be  clothed 
with  the  power  to  prohibit  and  suppress  tip- 
pling shops,  In  the  Interest  of  good  govern- 
ment. Whenever  the  state  law  is  fully  exe- 
cuted, there  may  be  no  necessity  for  the 
exercise  of  the  power  granted  In  the  charter; 
but  the  fact  that,  under  such  circumstances, 
the  power  would  remain  dormant,  does  not 
affect  the  right  to  exercise  It  when  the  ne- 
cessity for  its  exercise  exists.  Our  conclu- 
sions are,  therefore,  that  there  la  no  error 
in  the  record,  and  the  Judgment  of  the  cir- 
cuit court  Is  affirmed. 

HANET,  J.  (dlsfeenting).  It  seems  to  me 
the  clause,  "a  place  where  intoxicating  liq- 
uors were  sold  to  be  used  as  a  beverage," 
is  a  particular  description  of  the  place  main- 
tained by  defendant,  and  should  not  be  re- 
garded as  surplusage.  If  so,  defendant  did 
not  keep  a  tippling  house,  because  there  can- 
not be  a  tippling  house  without  drinking 
upon  the  premises.  If  such  clause  be  strick- 
en uut,  I  do  not  think  enough  remains  to 
make  a  good  complaint.  It  Is  true  Mr. 
Bishop.  In  his  valuable  work,  above  cited, 
seems  to  except  this  offense  from  the  gen- 
eral rules  of  criminal  pleading;  but  I  do  not 
believe  he  la  sustained  either  by  reason  or 
authority  in  so  doing.  I  think  the  facts 
stated  in  the  complaint  do  not  constitute  an 
offense  under  the  ordinance,  and  for  this 
reason  the  cause  should  be  reversed. 


STHUNK  V.  SMITH  et  al. 
(Supreme  Court  of  South  Dakota.    April  7, 

iseeo 

Parol  Evidbncb  —  MoDiriOATioir  or  Cohtraot. 

Ordina^ly.  a  clear  and  cxplidt  written  io- 
strumetit  supersedes  all  contemporaneooa  oral  ne- 
gutiatioDS  conoeming;  the  subject  to  which  the 
same  relates,  and  parol  evidence  la  ioadmiasible 


to  show  that  the  parttea  intwAed  that  tfane 
should  be  of  tbe  essence  of  die  co^liacL 

(Syllabus  by  the  Judge.) 

Appeal  from  circuit  court,  Minnehaha  cowi* 
ty;  Joseph  W.  Jones,  Judge. 

Action  by  Peter  Strunk  against  George  M. 
Smith  and  Jamea  Smith,  co-partners  as 
Geoi^  M.  Smith  &  Co..  and  John  Smith. 
Judgment  for  plaintiff.  Def«idant8  appeal. 
Affirmed. 

Hosmer  H.  Keith,  for  appellants.  Alkena, 
Bailey  &  Voorheea,  for  respondent. 

FULLER,  J.  Plaintiff  Instituted  this  ac- 
tion against  the  defendanta  to  recover  $700, 
alleged  to  be  the  unpaid  balance  of  the 
agreed  consideration  for  a  cotain  quarter 
section  of  land  sold  and  conveyed  to  the  de- 
fendant John  Smith  on  the  8d  day  of  Decem- 
ber, 18S5.  Upon  findings  of  fact  and  con- 
clusions of  law  pr^red  and  submitted 
Oharies  L.  Brockway,  Esq.,  to  whom  the  case 
wuB  referred,  the  court  rend««d  Judgment 
against  the  defendants  George  M.  Smith  and 
James  Smith  for  the  full  amonnt  claimed, 
and  therdn  directed  the  coats  to  be  taxed 
against  John  Smith  and  hia  co-defoidants 
Jointly.  Prom  said  Judgment,  and  fnnn  an 
order  overruling  a  motion  for  a  new  trial,  the 
defendants  appeal  to  this  court. 

Under  a  final  receipt  Issued  to  him  by  the 
receiver  of  the  United  States  land  office,  re- 
spondent was  In  the  actual  and  undisturbed 
possession  of  the  premises  described  in  his 
warranty  deed,  executed  and  delivered  to  ap- 
pellant John  Smith,  on  the  3d  day  of  Decem- 
ber, 1885,  by  virtue  of  which  said  Smith  went 
into  the  Immediate  possession  thereof,  which 
has  ever  since  been  enjoyed  by  himself  and 
his  grantee,  without  any  Interruption  what- 
ever. Of  the  $1,700  mentioned  In  said  deed 
as  the  consideration  therefor,  $1,000  was  at 
the  time  paid  in  cash  to  resimndent,  and  the 
remaining  $700  was  deposited  by  appelant 
John  Smith,  to  the  credit  of  respondrat. 
Strunk,  In  a  bank  owned  by  appellants 
George  M.  and  James  Smith,  doing  business 
In  the  firm  name  of  George  M.  Bmlth  &.  Co.. 
upon  the  condlticMia  evidenced,  by  the  follow- 
ing written  instrument,  executed  by  said 
bank  contemporaneously  with  the  execution 
and  delivery  of  the  deed;  "Egan,  D.  T.,  Dec. 
3,  18S5.  Received  of  John  Smith  the  sum  of 
seven  hundred  dollars,  deposited  by  him, 
payable  to  the  order  of  Peter  Strunk  when- 
ever the  aforesaid  Peter  Strunk  shall  procure 
from  the  United  States  a  patent  for  the  fol- 
lowing described  land,  to  wit.  •  •  •  and 
the  removal  of  all  legal  clouds  to  the  title 
thereof;  provided  that  George  M.  Smith  & 
Co.  can  deliver  this  money  to  Peter  Strunk  at 
any  time  on  the  order  of  John  Smith  what- 
ever Peter  Strunk  shall  deliver  a  good  and 
sufficient  bond  to  be  "executed  by  Peter 
Strunk,  and  good  and  suffident  sureties,  that 
will  be  acceptable  to  John  Smith,  coodltlraied 
that  they  will  guaranty  the  afwesald  Peter 
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Strnnk  to  ftirnlsb  John  Smith  with  the  pat- 
ent to  the  aforesaid  land  from  the  United 
States,  and  that  he  will  remove  all  legal 
clouds  from  the  land  aforesaid.  •  •  • 
Said  patent  to  be  delivered  to  John  Smith, 
and  the  legal  cloods  to  be  removed  fnnn  the 
aforesaid  land,  on  or  before  two  years  from 
the  date  of  this  receipt.  Qeorge  M.  Smith  & 
Co.  In  presence  of  B.  Brennan."  On  the 
same  day,  and  evidently  In  connection  with 
the  transaction,  the  bank  entered  Into  the 
following  written  agreement  with  respond- 
ent: "12/3/85.  I  agree  to  pay  Peter  Strnnk, 
Is  case  he  should  be  legally  entitled  to  the 
$700  deposited  here  between  himself  and 
John  Smith  on  land  sold,  fottr  per  cent,  per 
annnm  If  left  three  months,  or  six  per  cent 
per  annum  If  left  six  months.  George  M. 
Smith  ft  Clo."  The  patent,  which  Issued  on 
the  3d  day  of  August,  1891.  was  delivered  by 
respondent  to  his  grantee.  Smith,  aa  soon 
thereafter  as  said  Smith  could  be  Induced  to 
receive  the  eame;  and  it  Is  obvious  that  the 
title  to  said  premises  was  by  said  inatmment 
fully  perfected.  In  support  of  his  separate 
answer,  and  upon  the  theory  that  time  was 
of  the  essence  of  the  contract,  appellant  John 
Smith  sought  to  Introduce  evidence  tending 
to  show  that  the  agreement  and  n^rotiations 
for  the  purchase  and  sale  of  the  land  were 
oral,  and  In  effect  as  f<dlow8:  Upon  the  ex- 
ecution and  delivery  of  the  deed,  Smith  was 
to  pay  ?1,000  In  caph,  and  deposit  $700.  to  be 
paid  In  case  the  patent  was  obtained  within 
two  years,  and  not  otherwise;  that  It  was 
the  und^wtanding  between  the  parties  that 
the  land  vras  being  purclrased  for  a  son  of 
said  John  Smith,  and  tbat,  unless  the  title 
thereto  could  be  perfected  within  two  years, 
no  Improvements  could  be  made  thereon  dar- 
ing that  time,  and  the  land  would  conse- 
quently be  worth  but  $1,000;  that  on  the 
same  day,  and  pursuant  to  said  oral  agree- 
ment, the  deed  was  executed  and  delivered, 
the  $1,000  was  paid  to  respondent,  and  the 
$700  was  deposited  in  accordance  with  said 
arrangement  between  the  parties;  that,  ow- 
ing to  respondent's  failure  to  obtain  the  pat- 
ent within  the  two  years,  the  sou  for  whom 
the  land  was  purchased  refoned  to  take  the 
name.  and.  as  no  improvements  could  be 
made  thereon,  said  land  was  worth  ¥700  less 
than  It  would  have  been  had  the  title  been 
perfected  within  the  time  specified. 

Practically,  all  the  testimony  concerning 
the  oral  negotiations  between  the  parties  prior 
to  the  execution  and  delivery  of  the  deed  and 
other  instruments  In  writing  relating  to  the 
purchase  and  sale  of  the  real  property  In  ques- 
tion waa  excluded  by  the  referee,  and  counsel 
for  respondent  frankly  concede  that  a  rever- 
sal must  follow  if  such  evidence  ought  to 
have  been  admitted.  It  is  not  claimed  that 
the  written  instruments  failed  to  express  the 
real  intention  of  the  parties,  on  account  of 
fraud,  mistake,  or  accident,  but  appellants' 
counsel  confidently  maintains  tbat  all  of  the 
original  wal  agreement  was  not  reduced  to 


writing,  and  that  the  omitted  recital  thereof 
waa  that  time  should  be  the  essence  of  the 
contract.  :tnd  that  $1,000  should  be  the  entire 
purchase  .trice  In  case  the  patent  was  not  fur- 
nlsheil  within  two  years.  The  delay  in  ob- 
taining a  patent  was  caused  by  a  contest  pro- 
ceeding Instituted  against  respondent  some 
time  after  the  execution  of  the  foregoing  writ- 
ten Instruments,  and  which  was  not  fluaily 
determined  until  August,  1881.  While  the 
writing  designed  to  show  the  purpose  for 
which  the  deposit  was  made  was  uot  im- 
mediately delivered  to  respondent,  it  was  ex- 
ecuted solely  for  liis  benefit,  to  carry  out  the 
agreement  between  the  parties,  and  with  the 
exception  of  the  claim  that  It  was,  prior  to  its 
execution,  orally  agreed  that  time  should  be 
the  essence  of  the  «mtract.  It  confessedly  con- 
tains all  the  essential  negotiations  t>etwt:>en  the 
parties  concerning  the  payment  of  the  $700. 
Although  its  dear  and  concise  recitals  were 
for  years  familiar  to  all  the  parties  bound 
thereby,  no  objection  thereto  was  ever  raised, 
until  its  enforcement  was  sought  In  the  court 
below.  Under  the  covenants  of  the  deed,  inde- 
pendently of  the  foregoing  certificate  and 
memorandum,  this  action  to  recover  the  bal- 
ance of  the  purchase  price  could  not  be  re- 
sisted by  showing  a  defective  title,  unless  It 
appeared  that  the  possession  or  quiet  enjoy- 
ment of  Smith  or  his  grantee  bad  t>een  In 
some  manner  dLsturl>ed.  Price  v.  Hubbard  (S. 
D.)  65  N.  W.  430. 

The  title  being  clear,  and  the  possession 
continuously  peaceful,  it  la  evident  that  tes- 
timony tending  to  show  tbat  Smith  was  dam- 
aged because  the  cloud  was  not  removed  ear- 
lier was  properly  rejected,  and  the  decisive 
question  In  the  case  Is  whether.  In  view  of 
the  written  instruments,  parol  evidence  Is  ad- 
missible to  prove  an  oral  agreement  that  time 
should  be  of  the  essence  of  the  contract  By 
section  3S73  of  the  Compiled  Laws,  It  has  been 
declared  that  "time  is  never  considered  as  of 
the  essence  of  a  contAct  unless  by  its  terms 
expressly  so  provided";  and,  as  it  cannot  be 
claimed  that  any  of  the  written  instruments 
before  us  expressly  so  provide,  such  fact  must 
be  shown  by  parol.  If  at  all.  The  above  sec- 
tion, which  is  in  derogation  of  the  common 
law,  was  taken  from  what  Is  known  aa  the 
Civil  or  David  Dudley  Field  Code,  prepared 
for  the  state  of  New  York,  and  to  which  the 
commissioners  affix  the  following  note:  "This 
provision  Is  new.  As  to  the  present  law  upon 
the  subject,  see  Story,  Eq.  Jur.  {  776.  It  In- 
volves so  much  difficulty  that  the  commission- 
ers deem  It  wise  to  adopt  this  more  stringent 
rule."  Civ.  Code,  p.  253.  The  terms,  condi- 
tion, and  purpose  of  the  deposit  are  clearly  ex- 
pressed in  the  written  Instrument  by  which 
the  transaction  was  evidenced;  and  when  con- 
sidered, as  it  must  be,  with  the  deed  and  writ- 
ten agreement  of  the  bank  to  pay  respondent 
interest  thereon.  It  is  amply  sufficient  to  show 
the  clear  intention  of  the  parties,  and  to  su- 
persede all  prior  or  contemporaneous  oral  ne- 
gotiations concerning  the  subj^t^^  i^Jiieh 
Digitized  by 


NORTHWiDSTBBN  BBPORTBR,  YoL  86. 


such  instruments  relate.  Oomp.  larwa,  H  3545, 
3663-35SS,  8S57.  WhUe  It  la  In  effect  stated 
that  the  xtatent  is  to  be  trnnisbed  within  tw« 
years  from  the  date  of  the  contract,  there  is 
nothing  written  to  Indicate  that  It  was  erer 
intended  that  respimdent,  in  case  of  a  fallnre 
in  that  particular,  should  forfeit  9700  of  the 
mon^  for  which  be  had  sold  bis  farm;  and  m 
oar  opinion,  for  reasons  too  obTious  to  men- 
tion, oral  testimony  was  not  admissible,  nad^ 
the  rules  of  evidence  or  statutory  provisions 
above  cited,  to  show  that  time  was  of  the  es- 
sence of  the  contract  Washabangh  t.  Hall,  4 
S.  D.  168,  56  N.  W.  82.  Otfr  statute  wUl  nefc- 
tber  allow  time  to  be  made  of  the  essence  of  a 
contract  by  implication,  nor  permit  an  oral 
extrinsic  showing  that  such  was  the  inten- 
tion of  the  parties  to  a  written  contcact,  the 
twms  of  which  are  expressed  in  dear  and  ex- 
plicit language. 

WhUe  the  numerous  assigDmeats  of  error  re- 
lied on  by  counsel  for  appellante  hare  receiv- 
ed merited  attention.  It  Is  unnecessary  to  ex- 
tend this  oplnicm  by  a  discussion  thereof.  The 
jndcmeut  is  affirmed. 


FREEMAN  t.  CITY  OP  HURON  et  al. 
Supreme  Court  of  Soatb  Dakota.    April  9, 
1896.) 

COKTBHPT  ~  TiTJLB  Ot  PrOCUDIXO  — ATTOKNBT'B 

JoDOaiBNT — Inforhation  and  Bbuef. 

1.  A  contempt  prueeedinc  for  violating  an 
order  in  an  action  may  propeny  be  entitled  as  in 
that  action. 

2.  Other  tbao  the  state's  attorney  may  con- 
duct  the  prosecution  of  a  contempt  proceeding. 

3.  Tlie  court,  having  pronoaoced  its  sen- 
tence in  the  presence  of  accused,  in  a  contempt 
proceeding,  may  sign  and  file  a  formal  jodgment 
In  accordance  with  the  seatoiee,  in  the  ateenoe 
of  them  and  tlieir  attorney. 

4.  One  who,  knowing  of  an  order  of  court 
and  its  contenta.  Intentioimlly  does  an  act  which 
conatitntea  a  violation  of  the  order,  ia  guilty  of 
contempt. 

5.  An  affidavit  allefing  mattriul  facts  on  in- 
formation  and  belief  does  not  give  a  Court  juris- 
diction of  a  c<mtempt  i^oceeding. 

Error  to  circuit  court.  Beadle  coun^;  A. 
W.  Campbell,  Judge. 

Contempt  proceeding  for  violation  of  an 
order  In  an  action  of  John  C.  Freeman 
against  the  city  of  Huron  and  othcra.  Tbe 
accused  were  found  gnllty,  and  bring  error. 
Reversed. 

A.  W.  Wilmarth,  for  plaintiffs  In  error.  VV. 

A.  Lynch,  for  tbe  State. 

HANEY,  J.  This  Is  a  contempt  proceed- 
ing, brought  here  for  review  upon  a  writ  of 
error.  On  May  10,  381)5,  in  the  above-enti- 
tled acUoD,  tbeu  pending  in  the  circuit  court 
of  Beadle  county,  after  due  notice  and  hear- 
ing, tbe  following  order  was  made:  "And 
It  is  ordered  that  the  said  defendant,  said 
city  of  Huron,  and  E.  C.  Patterson,  as  treas- 
urer thereof,  and  each  of  them,  and  their 
agents  and  servants,  pending  the  trial  of 
said  cause,  and  until  the  dual  detcrmluatioa 


thereof,  be,  and  they  are  each  of  them  here- 
by, restrained  and  enjoined  from  paying  out 
any  of  the  funds  of  the  said  city  ot  Huron, 
other  than  the  spedal  iddewalk  taai  and 
the  fdnking  fnnd,  on  any  warrant,  or  in  any 
other  way  or  manner  than  on  warrants  duly 
Issued  payaUe  vat  of  the  genual  fund  of 
said  city.  In  the  order  otf  ibs  piesenuaaa  <rf 
warrants  aa  tbe  same  ailpear  on  the  warrant 
register  kept  in  the  treasveer's  office  of  tbe 
city  of  Huron."  On  October  4,  18S5,  while 
such  order  was  In  fwie,  upon  an  affidavit  of 
W.  A.  Lynch,  Elsq.,  attorney  for  plaintiff,  a 
rule  was  issued  requiring  H.  Hay  Myers, 
mayor  of  Huron,  D.  W.  Bialth,  R  M.  Thom- 
as, J.  M.  JaiTls,  and  Geocge  T.  Groves,  al- 
dermen ot  said  ^cy.  and  A.  W.  Wilmarth, 
Etoq.,  as  Us  atUwne^,  to  ahvw  cause  why  each 
of  them  should  net  be  punished  as  tot  a  con- 
tempt, In  violatlttg  the  above-mestlDnad  or- 
der. AU  appeared  uoept  Myers.  Mr.  L^ch 
and  Mr.  Mouaer.  members  of  the  Bndle 
county  bar,  neither  of  whom  was  state's  at- 
torney, conducted  the  prosecution.  Mr.  WU- 
marth  acted  as  attcuu^  for  the  accused. 
Tbe  affidavit  of  Mr.  Lynob  and  all  papers 
are  entitled  in  this  actloa,  except  the  Judg- 
ment, which  is  in  the  name  of  the  state 
against  the  parties  who  appeared  and  were 
found  guilty.  Eauh  of  the  aooosed  wlm  ap- 
peared ^ed  an  affidavit.  Oral  and  record 
evidence  was  received.  At  the  oondosion 
of  a  trial  wherein  acooaed  were  given  an 
opportunity  to  adduce  all  the  'eridence  they 
desired,  the  court  made  this  annoancement; 
"The  Judgment  of  the  court  in  this  case  will 
be  tltat  these  defendants  who  ^ipear  here  be 
adjudged  guilty  of  a  contempt  of  tlds  court; 
that  each  of  them  be  fined  flOO  and  costs, 
aud,  in  case  of  failure  to  pay  the  fine,  tb^ 
be  Imprisoned  in  the  count;  jail  for  a  period 
of  thirty  days."  A  motion  in  arrest  of  Judg- 
ment was  made  and  overruled.  Subsequent- 
ly a  formal  Judgment,  reciting  la  detail  the 
proceedings,  the  flndln^  of  the  court,  and 
imposing  the  same  punishment  as  that  pre- 
viously announced,  was  signed  and  filed  in 
the  aljsence  of  tbe  aocnsad  and  of  their  at- 
torney. 

A  motion  to  dismiss  the  proceeding  becanae 
entitled  In  the  civli  case,  and  not  In  the  name 
of  the  state,  and  because  It  was  not  con- 
ducted by  the  state's  attorney,  was  denied. 
Tills  la  assigned  as  error.  Regarding  ■  pro- 
cedure in  contempt  cases,  the  auChorlties  are 
in  lnextrical)le  confusion.  There  is  no  set- 
tled doctrine  with  reterence  to  the  proper 
method  of  framing  the  title  to  such  proceed- 
ings. 4  Enc  Pi.  &  Prac.  772.  We  have  no 
statute  regulating  the  matter.  The  proceed- 
ing is  special  and  peculiar,— In  the  nature  of, 
but  not  strictly,  a  criminal  acti<m.  State  v. 
Knight,  S  S.  D.  509,  54  N.  W.  412.  In»- 
portant  constitutional  provisions,  apj^lcable 
to  criminal  actions,  are  not  aypUoable.to  this 
proceeding.  State  v.  MltofaeU,  2  &  D.  2^ 
52  N.  W,  1052.  It  would  be  tieOgr  practice 
to  institute  an  iudepend«it  action .  In  tbs 
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name  of  the  state,  and  asaimUate  tbe  pro- 
caediax  to  the  criminal  procedure  as  nearly 
as  practicable;  bat,  beUcTlng  the  couiae 
adopted  in  the  coart  below  was  warranted 
by  abondant  aothority,  and  tliat  it  did  not 
t«id  to  prejudtoe  the  accused  in  respect  to 
any  sabatantial  right,  we  h<dd  there  was  no 
rerentUa  error  in  the  maimer  of  entitling 
the  affldaTtt  and  ether  papers,  and  that  there 
was  no  MTor  In  aUowins  cenas^  other  than 
the  state's  attoraay,  to  eondiiet  tbe  prosoon- 
tion. 

An  affidaTlt  was  filed  by  each  of  the  ac- 
cnaed  whloh  waa  treated  as  an  answer,  and 
npoa  the  issue  so  raised  evidence  was  aa- 
duced  on  eactrside.  Possibly  a  more  simple 
and  oonunenAabke  method  would  hare  been 
ts  treat  ^  Lynch  affidaTlt  as  a  coraptaint  or 
information,  to  which  accused  nUglU  bave 
pleaded  not  (vilty,  and  tbos  thrown  upon 
the  proseoQtlon  the  burden  of  provLng  all  of 
tbe  allagatlons  necessary  to  sustaia  the  con- 
tempt charged.  We  would  oertalnty  approve 
the  adoption  of  sach  procedure.  However, 
we  find  nothing  in  tbe  record  which  indl- 
catee  that  these  persons  were  not  fairly  tried 
upon  tbe  allegations  of  the  afladavit.  Tbe  or- 
der of  proof  Is  a  matter  within  the  sound 
discretion  of  the  court,  especially  in  the  ab- 
sence ot  a  jui7.  We  discorer  no  reversible 
error  in  the  manner  of  conducting  the  trlaL 
^/Having  prononnced  its  sentence  in  the  pres- 
ence of  accused,  the  ootirt  could  properly 
sign  and  file  a  formal  Judgment  in  accord- 
ance with  such  sentence,  in  their  absence 
and  the  absence  of  their  attorney.  / 

The  court  had  Jurisdiction  of  tlie  parties 
and  subject-matter  In  the  ctvil  action,  It  is- 
sued the  order  of  injunction.  Such  order 
was  In  force  when  the  alleged  violation  oc- 
curred. It  had  not  been  dissolved.  It  was 
properly  Issued.  State  v.  Campbell  (S.  D.) 
9i  N.  W.  1125.  Bach  of  the  accwed  knew  of 
its  pendency  and  purport.  Having  actual 
notice,  service  upon  them  was  umiecessary. 
2  High,  Inj.  1102;  State  v.  Knight,  3  S.  D. 
&0O,  54  N.  W.  412.  Its  tonus  are  dear  and 
unmistakable.  It  forbids  any  agent  or  serv- 
ant of  the  city  from  paying  warrants  drawn 
upon  its  general  fund,  except  In  the  order  of 
their  registration.  WlUful  disobedience  of 
this  lawfully  Issued  order  was  a  crime,  and 
a  contempt  of  court  Gomp.  Laws,  {  6402. 
Tbe  term  "willful,"  as  here  used,  implies 
simply  a  purpose  or  willingness  to  commit 
the  forbidden  act  Comp.  Laws,  i  6961. 
Each  of  the  accused  testified  that  he  knew 
of  the  order  and  its  contents,  but  that  be  did 
not  Intend  to  violate  it,  and  did  not  under- 
stand he  was  doing  so.  It  Is  contended  that 
the  intention  of  each  was  absolutely  locked 
within  his  own  breast,  and  that  his  sworn 
declaration  concerning  such  Intention  Is  con- 
clusive. We  deem  this  position  untenable. 
Tbe  vital  questions  are  thesa:  Oi  What  act 
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was  forbidden?  (2)  Did  accused  Intention- 
ally commit  snch  act,  lyjowlng  it  was  forbid- 
den? If  the  prohibition  was  definite  and 
certain.  It  matters  not  what  motive  prompt- 
ed its  violation.  If  accused  were  mistaken 
as  to  the  effect  of  the  order,  if  they  honestly 
believed  they  did  not  come  within  Its  terms, 
such  fact  or  facts  should  be  considered  In 
mitigation  of  punishment,  but  not  as  a  de- 
fense. In  this,  as  In  other  criminal  cases, 
the  intent  of  accused  is  a  question  of  fact,  to 
be  determined  from  a  consideration  of  their 
conduct.  If  the  act  which  they  knowingly 
and  intentionally  oonumttted  constitutes  a 
violation  of  the  court's  order,  they  were 
guilty  of  contempt,  and  cannot  escape  the 
consequences  of  their  voluntary  conduct  by 
merely  denying  under  oath  that  they  In- 
tended to  violate  the  order. 

No  doubt  exists  as  to  what  was  forbidden. 
It  wa^  the  payment  of  warrants  out  of  their 
order,  an  act  In  itself  contrary  to  law.  The 
dty  of  Htiron,  Its  agents  and  servants;  Pat- 
terson as  treasurer,  his  agents  and  servants, 
—are  the  persons  who  were  expressly  forbia- 
den  to  make  such  payments.  Accused  were 
officers  of  the  city,  and  consequently  its 
agents,  and  clearly  within  the  class  men- 
tioned in  the  order.  The  material  facts  in- 
volved are  simple,  and  can  be  briefly  stated. 
Were  warrants  paid  out  of  their  order?  Did 
accused  make  snch  payments,  or  aid  and 
abet  the  making  thereof?  If  they  did,  they 
are  guilty  of  contempt  However,  the  court 
did  not  have  Jurlsdictlom  to  inquire  Into  their 
conduct,  nnlesB  every  material  fact  constl- 
tutlng  the  alleged  vl<^tlon  is  stated  In  the 
affidavit  upon  which  the  contempt  prooeed- 
Ing  is  based.  State  v.  Bweetlaud,  3  S.  D. 
508,  64  N.  W.  416.  Accused  contend  it  is 
fatally  defective.  They  moved  to  dismiss.  In 
the  court  below,  upon  this  ground.  Certain 
allegations  are  made  upon  information  and 
belief.  Independently  of  these,  the  affidavit 
contains  no  fact  tending  to  connect  any  one 
with  the  payment  of  warrants  except  Myers, 
the  acting  treasurer,  who  did  not  appear  in 
the  contempt  proceeding.  We  think  the  por- 
tions of  tbe  affidavit  stated  npon  Informa- 
tion and  belief  cannot  be  considered,  and 
without  them  the  affidavit  Is  insufficient  to 
confer  jurisdiction  as  to  the  jdaintiffs  in  er- 
ror. Thomas  v.  People  (Colo.  Bup.)  23  Pac 
326;  Ludden  v.  State  (Neb.)  48  N.  W.  61; 
Gandy  v.  State.  13  Neb.  445.  14  N.  W.  143. 
In  cases  of  this  character  the  facts  should  be 
stated  with  certainty.  Persons  should  not 
be  required  to  answer  an  essentially  criminal 
charge  based  merely  upon  the  b^ef  of  a 
private  prosecutor.  Because  the  affidavit 
did  not  confer  Jurisdiction  upon  the  court  be- 
low, its  Judgment  Is  reversed,  and  the  cause 
remanded  for  such  further  proceedings  as 
may  be  propo-  a^id  consistent  with  this  opln- 
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McHARD  T.  WILLIAMS. 
(Supreme  Court  of  South  Dakota.    April  7, 
1896.) 

CODHTBROLAIM— SaHB  TRANSACTION. 

Id  an  actioo  to  foreclose  a  ntortgage  on 
land  given  to  secure  a  note,  a  counterclaim  al- 
leged  that,  at  the  time  the  note  was  given,  de- 
fendant executed  to  plaintiff  a  chattel  mortgage 
aa  security  for  the  note;  that  thereafter,  before 
filing  it,  plaintiff  materiallr  altered  it.  without 
ooBseot  of  defendant;  tiiat  thereafter  plain- 
tiff, pretendingto  foredow  the  altered  morteage, 
unlawfully  took  the  chattels  and  converted  them, 
defendant  Icnowing  nothing  of  the  alteration  till 
plaintiff  had  disposed  of  the  chattels  Heid,  that 
the  cause  of  action  set  out  in  the  oonnterclaim 
arose  out  of  the  transaction  set  out  in  the  com- 
plaint, or  was  connected  with  the  subject  of  the 
action. 

Appeal  from  circuit  court.  Hand  couDty; 
Loring  E.  Gaffy,  Judge. 

Action  by  William  McHard  against  Thom- 
as M.  Williams.  A  demurrer  to  a  counter- 
claim was  overruled,  and  plaintiff  appeals. 
Affirmed. 

0.  O. 'Hartley  (Pepper  &  Scott,  of  counsel), 
for  appellant  Hassell  &  Myers,  John  Pusey, 
and  8.  V.  Christ  for  respondent 

CORSON,  P.  J.  This  is  an  appeal  by  the 
plalntifF  from  an  order  overmllng  his  de- 
murrer to  a  counterclaim  interposed  by  the 
defendant  The  action  was  brought  to  fore> 
close  a  real-estate  mortgage.  The  defendant 
Williams  filed  an  answer,  in  which  he  sets 
up  two  counterclaims.  The  demurrer  to  the 
first  was  sustained,  and  it  will  not  be  fur- 
ther  noticed.  Tbe  demurrer  to  the  second 
was  overruled.  This  counterclaim  Is  as  fol- 
lows: "(7)  For  a  further  answer  and  for  a 
second  counterclaim  to  the  causes  of  action 
set  forth  In  plalntlfTs  complaint,  this  de- 
fendant alleges  that  on  the  9th  day  of  July, 
1887,  at  tbe  time  tbe  note  for  $300,  described 
in  the  first  paragraph  of  the  complaint,  was 
given,  and  as  a  part  of  that  transaction,  this 
defendant  duly  made,  executed,  and  deliv- 
ered to  the  plaintiff  a  certain  written  Instru- 
ment to  wit  a  chattel  mortgage,  dated  on 
that  day,  and  signed  by  this  defendant, 
which  said  chattel  mortgage  was  so  given, 
as  security  for  the  payment  of  tbe  said  $300, 
on  four  mules  belonging  to  this  defendant 
and  the  said  chattel  mortgage,  at  the  time 
of  Its  execution  and  delivery  as  aforesaid, 
provided  for  no  attorney's  fee;  that  there- 
after, and  before  said  chattel  mortgage  was 
filed  for  record  In  the  office  of  the  roister 
of  deeds  in  and  for  said  Hand  county,  in 
which  county  this  defendant  resides,  tbe 
plaintiff,  by  himself  or  agent  and  with  the 
knowledge,  consent  and  authority  of  plain- 
tiff, and  without  any  consent  thereto  by 
this  defendant  materially  altered  and  chan- 
ged the  said  chattel  mortgage  by  Inserting 
therein  a  provision  for  tbe  payment  of  an 
attorney's  fee  of  $100;  that,  after  the  said 
mortgage  had  been  so  altered,  the  plaintiff 
caused  It  to  be  filed  In  the  ofiSce  of  the  said 


register  of  deeds;  that  on  or  about  the  10th 
day  of  May,  1882,  this  defendant  was  law- 
fully possessed  of  and  was  the  owner  of  the 
mules  described  In  tbe  said  chattel  mort- 
gage, of  the  value  of  $700;  that  on  said  last- 
mentioned  day.  at  said  Hand  county,  the 
said  plaintiff,  pretending  to  foreclose  the 
said  fraudulently  altered  chattel  mortgage, 
unlawfully  took  and  carried  away  said 
mules,  and  converted  and  disposed  of  the 
same  to  bis  own  use,  to  the  damage  of  this 
defendant  seven  hundred  (700)  dollars;  that 
this  defradant  knew  nothing  of  the  said 
fraudulent  alteratlcm  In  said  chattel  mort- 
gage until  after  said  plaintiff  had  dlaposed 
of  said  mules." 

It  will  be  observed  that  it  Is  alleged  that 
tbe  giving  of  the  chattel  mortgage  was  a 
part  of  the  same  transaction  set  out  in  the 
complaint  the  chattel  mortgage  being  given 
to  secure  the  same  note  that  was  secured 
by  the  mortgage  on  real  estate  sought  to  be 
foreclosed  by  this  action.  But  appellant 
contends  that  the  counterclaim  Is  not  based 
upon  the  chattel  mortgage,  as  the  pleader, 
in  effect  shows  that  the  chattel  mortgage 
was  void,  and  hence  It  Is  out  of  the  case,  and 
that  the  claim  of  the  defendant  Is  based  up- 
on the  wrongful  conversion  of  tbe  mules  by 
the  plaintiff,  not  constituting  a  breach  of 
any  contract,  but  a  tort  which  cannot  be 
counterclaimed  against  a  cause  of  action  on 
contract  Respondent  however.  Insists  that 
the  counterclaim  was  proper,  under  subdi- 
vision 1,  I  4915,  Comp.  Laws,  and  that  the 
cause  of  action  set  out  In  the  counterclaim 
arose  out  of  tbe  transaction  set  forth  in  the 
plalntiffe  complaint,  or  was  connected  with 
the  subject  of  the  action.  Tbe  cause  of  ac- 
tion set  out  In  the  connterdalm.  It  seems 
to  us,  clearly  arose  out  of  the  transaction, 
or  was  connected  with  the  subject  of  the 
action,  set  forth  In  plalntlfTs  complaint.  A 
part  of  that  transaction,  as  set  out  In  the 
counterclaim,  was  the  giving  of  the  chattel 
mortgage  under  which  the  plaintiff  assumed 
to  sell  defendant's  mules.  The  mere  fact, 
therefore,  that  the  acts  of  tbe  plaintiff  re- 
garding the  chattel  mortgage,  subsequent  to 
Its  execution,  are  claimed  to  have  Invalidat- 
ed It  and  rendered  plalntlfTs  sale  of  the 
mules  Illegal,  and  subjected  the  plaintiff  to 
liability  to  tbe  defendant  for  their  full  value, 
does  not  render  tbe  sale  any  the  less  a 
part  of  the  transaction  connected  with  the 
subject  of  the  action.  Laney  v.  Ingalls  (S. 
D.)  58  N.  W.  572;  Alneworth  v.  Bowen.  9 
Wis.  348;  Streeper  v.  Thompson  (Tex.  Civ. 
App.)  23  S.  W.  326;  Carpenter  v.  Insurance 
Co.,  93  N.  Y.  552;  Bliss,  Code  PI.  fif  372-377. 
In  Carpenter  v.  Insurance  Co.,  supra,  the 
court  of  appeals  of  New  York  useK  the  fol- 
lowing language:  "The  counterclaim  must 
have  such  a  relation  to  and  connection  with 
the  subject  of  tbe  action  that  It  will  be  Just 
and  equitable  that  the  controversy  between 
the  parties  as  to  tbe  matters  alleged  in  the 
complaint  and  In  the  counterclaim  should  be 
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settled  In  one  action  by  one  litigation,  and 
that  the  claim  of  the  one  should  be  offset 
a^lnst  or  applied  upon  the  claim  of  the 
other  Here  It  Is  sufficiently  accurate  to  say 
that  the  subject  of  the  action  was  the  wood 
wrongfully  taken  by  the  defendant,  and 
the  counterclaim  was  for  damages  sustained 
by  the  defendant,  in  the  wrongful  Impair- 
ment of  its  security,  by  the  severance  of  the 
same  wood  from  the  land,  and  thus  dimin- 
ishing the  value  of  the  land  by  the  value  of 
the  wood.  In  such  case  It  is  certainly  Just 
that  the  defendant  should  counterclaim  its 
damages  for  the  severance  of  the  wood 
against  the  plaintHTs  claim  for  the  conver- 
sion thereof.  In  the  forum  of  conscience, 
the  plaintiff  was  under  obligation  to  restore 
the  wood  to  the  defendant  as  a  portion  of  its 
security  for  its  claim  against  the  mortgagor. 
Thus  it  can  with  great  propriety  be  said  that 
defendant's  claim  had  some  connection  with 
the  subject  of  the  action."  If  the  note  set 
out  In  plaintiff's  complaint,  and  to  satisfy 
which  he  seeks  to  eell  defendant's  real 
property,  was  In  effect  satisfied  by  a  sale 
of  defendant's  i>er9onal  property,  mortgaged 
to  secure  the  same  note,  it  would  be  mani- 
festly unjust  to  compel  the  defendant  to 
submit  to  a  judgment  upon  the  note,  and  a 
sale  of  his  real  property  to  satisfy  the  same, 
and  leave  him  with  simply  a  right  of  action 
against  the  plaintiff  for  the  value  of  bis 
mules. 

One  of  the  more  Important  purposes  of  the 
adoption  of  the  code  system  of  pleading, 
was  to  avoid  as  far  as  possible  a  multiplicity 
of  suits,  and  to  enable  parties  to  determine 
their  differences  in  one  action.  And  to  this 
end  counterclaims  were  designed,  not  only 
to  Include  recoupment  and  set-offs  at  com- 
mon law,  but  to  enlarge  their  scope,  so  that 
but  few  cases  could  arise  In  which  all  litiga- 
tion between  the  parties  to  the  action  might 
not  be  settled  In  the  same  suit.  The  learn- 
ed counsel  for  the  appellant  has  al'gued  the 
case  upon  the  theory  that  the  provisions  re- 
lating to  counterclaims  should  be  strictly 
construed,  but  in  this  he  Is  clearly  in  error. 
These  provisions  should  receive  a  liberal 
construction,  as.  In  the  language  of  Mr.  .lus- 
tice  Puller,  In  Laney  v.  Ingalls,  supra.  It 
"enables  litigants  to  determine  their  contro- 
versies without  additional  expense,  and,  In 
case  a  plaintiff  is  Insolvent,  It  Is  often  the 
only  means  by  which  a  defendant  may  ob- 
tain Justice."  The  order  of  the  circuit  court 
overruling  the  demurrer  Is  affirmed,  and  the 
case  remanded,  for  further  proceedings  ac- 
cording to  law. 


BOWBBS  T.  GBAYES  &  VINTON  CO. 
(Supreme  Court  ^f  Sooth  Dakota.    April  7, 
1896.) 

COMTRACTS  —  TiLUOB  OF  FaBM  OH  SHARES  — 

Mbaburb  of  Damaubs. 
1.  Where  plaiotiff  contracted  to  farm  de- 
fendant's land,  and  sow  certain  crops  thereon, 


supply  all  seeds,  labor,  machinery,  etc.,  and  de- 
liver ooe-fourtb  of  the  crop  to  a  certain  elevator, 
title  to  tlie  crops  to  remam  in  defendant,  who, 
on  his  part,  agreed,  on  the  faithful  performsDce 
of  hia  part  of  the  contract,  to  deliver  to  plain- 
tiff three-fourths  of  the  crops  so  produced,  such 
contract  is  not  one  of  hire,  but  in  the  nature  of 
an  adventm-c. 

2.  On  breach  by  defendant,  the  measure  of 
plaintifTs  damams  is  not  the  value  of  hts  serv- 
ices in  sowing  and  harvesting  the  crop,  but  the 
value  of  bis  share  thereof. 

Appeal  from  circuit  .cooit,  Brown  county; 
A.  W.  Campbell,  Judge. 

Action  on  contract  brought  by  Andrew  Bow- 
ers against  the  Graves  &  Vinton  Company. 
A  motion  to  strike  out  plaintifTs  claim  for 
damages  having  been  sustained,  idaintlff  ap- 
peals. Affirmed. 

J.  H.  Hanser,  (oi'  ai^Uant  J.  H.  Perry, 
for  respondent 

CORSON,  P.  J.  The  plaintiff  set  out  In  his 
complaint  a  contract,  from  which  It  appears 
that  the  plaintiff  agreed,  for  the  considera- 
tion thereinafter  named,  "to  well  and  faith- 
fully till  and  farm,  during  the  season  of  farm- 
ing in  the  year  18M,  in  good  and  husbandlike 
manner,  and  according  to  the  usual  course  of 
husbandry,"  a  certain  tract  of  land  described, 
and  the  plaintiff  agreed  to  sow  and  plant  the 
said  land  in  such  crops  as  the  defendant 
should  direct.  The  plaintiff  also  agreed  "to 
furnish,  at  hts  own  cost  and  expense,  all  seed, 
and  all  proper  and  convenient  tools,  teams, 
utensils,  farm  Implements,  and  machinery, 
and  to  furnish  and  provide  all  proper  assist- 
ance and  hired  help  in  and  about  the  cultiva- 
tion and  management  of  said  farm."  Here 
follow  numerous  provisions  common  In  such 
contracts.  The  contract  further  provides  that, 
until  after  the  delivery  ther^nafter  specified, 
"the  title  and  possession  of  all  the  hay,  grain, 
crops,  and  produce  on  said  premises  shall  be 
and  remain"  in  the  defendant  It  was  fur- 
ther agreed  that  said  plaintiff  should  deliver 
one-fourth  of  all  grain  or  other  farm  produce, 
at  an  elevator  named,  free  of  all  cost  to  de- 
fendant. It  was  further  agreed  that  the  plain- 
tiff might  plant  and  cultivate  10  acres  In  com, 
and  retain  the  entire  products  under  certain 
conditions  therein  named.  The  contract  c<»i- 
tained  the  further  stipulations:  "In  consider- 
ation of  the  faithful  and  diligent  perfMtnance 
of  the  foregoing  stipulations  by  the  party  of 
the  first  part,  the  party  of  the  second  part 
agrees,  upon  the  reasonable  requests  thereaft- 
er made,  to  give  and  deliver  on  said  farm,  the 
three-fourths  of  all  grains,  vegetables,  and 
other  farm  produce  so  raised  and  secured  up- 
on said  farm  during  said  season."  The  com- 
plaint further  alleges  that,  in  the  spring  of 
18I>4,  the  plaintiff  prepared  105  acres  of  the 
said  land,  sowed  and  planted  the  same,  and 
harvested  and  stacked  60  acres  of  the  whe.it, 
and  alleges:  "The  plaintiff  further  shows  that 
it  was  reasonably  worth  the  sum  of  $4  per 
acre  to  plow  and  prepare,  to  furnish  seed,  ma- 
chinery, and  teams,  and  properly  put  In,  as 
was  done  by  this  {dalntiff,  tte  ^bove^dA^b- 
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ed  105  acres  of  wheat;  that  it  mis  reaaoiiaUjr 
worth  the  stun  of  $1  per  acre  to  harvest  the 
00  acres  of  wheat  above  described;  that  It 
was  rea8(Hialdy  worth  the  sum  of  $6  per  acre 
to  plow  and  prepare  the  ground,  and  plant 
the  com,  and  niltlrate  the  same,  as  was  done 
by  this  plaintiff,  upon  the  10  acres  of  com 
abore  described.  The  plaintiff  further  shows 
that^  aftar  the  said  gntn  wu  planted,  and 
the  said  cam  was  coltlTated,  the  defendant 
refmed  to  allow  this  plaintiff  to  barrest  or 
thresh  said  grain,  or  to  gathv  said  corn,  and 
has  refused  to  deUrtf  to  the  plaintiff  three- 
fourths  <a  tbe  wheat  so  raised  upon  said  land, 
or  any  part  thereof,  and  has  refused  to  dellv- 
tr  to  tbe  plaintiff  all  of  tbe  com  grown  upon 
said  land,  or  ai^  part  thereof,  and  has  refus- 
ed to  allow  said  plaintiff  to  remove  any  of 
said  com  OT  grain,  or  to  apply  the  same  to  bis 
own  use.  The  plaintiff  further  shows  that 
the  work  so  performed  by  this  plaintiff  for 
the  defendant,  and  the  materials  fnmlahed  as 
hereinbefore  set  forth,  were  reasonably  worth 
the  sum  of  V540.  Wherefwe  the  plaintiff  de- 
mands Judgment  against  the  defendant  for 
tbe  sum  of  $540,  be^des  bis  disbursMnents 
and  costs."  The  defendant  moved  to  strike 
oat  tbe  first  paragrai^  above  c<vied,  rdatlng 
to  tbe  value  of  tlie  services  per  acre  tat  plow- 
ing tbe  same,  upon  the  following  grounds: 
"(l)  The  said  portion  of  said  complaint  ia  lr-> 
relevant;  (2)  that  said  portion  of  said  com- 
plaint is  redundant;  (3)  that  said  portion  of 
said  complaint  does  not  allege  tbe  correct 
measure  of  damages."  This  motion  was 
granted,  and  from  the  orAet  granting  the  same 
tbe  plaintiff  appeals. 

The  respondent's  counsel  snggests.  In  his 
brief,  that  the  order  is  not  an  ap[>ealable  one; 
but,  as  no  motion  was  made  to  dismiss  the  ap- 
peal, we  do  not  deem  it  necessary  to  pass  up- 
on that  question,  and  shall  assume,  for  the 
purposes  of  this  dedsiffli,  tiiat  the  appeal  la 
pR^ily  b^ore  us. 

The  appellant  contends  that,  tbe  defend- 
ant having,  as  alleged  In  the  complaint,  pre- 
vented him  from  completlog  his  contract, 
be  Is  entitled  to  recover  of  the  defendant 
what  bis  services  were  reasonably  worth, 
and  hence  the  allegation  stricken  out  is  a 
proper  one  in  tbe  complaint,  and  striking  tt 
out  was  error.  The  respondent  contends 
that  the  contract  does  not  create  the  rela- 
tion of  master  and  servant  between  the  par- 
ties, and  hence  that  the  only  damages  plain- 
tiff could  in  any  event  recover  are  tbe  valne 
of  his  three-fourths  Interest  In  tbe  crop  rais- 
ed, less  the  expense  of  harvesting  and 
threshing  the  same.  The  contract  In  this 
ease  belongs  to  that  class  of  contracts  for 
the  cultivation  of  lands  for  a  share  of  the 
crop  that  has  given  rise  to  much  diversi- 
ty in  the  decisions  of  the  courts  as  to  their 
nature  and  the  measure  of  damages  for  a 
breach  of  the  same.  Some  courts  have  been 
Inclined  to  regard  them  In  tbe  nature  of 
leases,  and  to  apply  to  them  the  mles  ap- 
plicable to  breaches  of  contracts  for  leasing. 


Other  courts  have  treated  them  as  more  In 
the  nature  of  contracts  for  hire,  tbe  serv- 
ices to  be  paid  for  by  a  share  at  tbe  crop. 
Porter  v.  Chandler.  27  Ifinn.  901,  7  N.  W. 
142;  Am.  &  Eng.  Bnc.  Law,  pp.  WT-HIW. 
Much  of  this  diversity  In  tbe  decisions  bas 
undoubtedly  arisai  1^  reason  of  the  nrlous 
8tipulatl<mB  in  such  oontracts.  In  which 
slight  changes  In  their  terms  have  produced 
important  differences  in  the  vtews  of  courts 
as  to  tbe  diaracter  of  the  coutncts  and  tbe 
rules  that  should  govern  tbe  meaanre  of 
damages  for  breach  of  the  same.  Warner 
T.  Abbey,  112  Mass.  W&.  In  tbe  early  case 
of  Walker  v.  Fltta,  2i  Pick.  181.  the  Bnpr«me 
court  of  Blaaaachosetts,  In  discussing  a  con- 
tract quite  similar  to  tbe  one  before  as, 
says:  "The  ocedpant  was  not  the  mere  serv- 
ant of  the  owner.  It  was  not  a  cMitract  of 
hire.  In  which  Oie  labwer  was  to  receive 
a  portion  of  tbe  crop  aa  a  compensation  for 
bis  services.  It  was  not  a  mere  license  to 
enter  upon  and  cultivate  tiie  farm,  nor  a 
tenancy  at  wUL  He  bad  a  right  to  occupy, 
and  an  interest  in  the  land.  •  •  •  The 
owner  could  not  exclude  him,  nor  maintain 
an  action  against  him  for  anything  done 
In  pursuance  ci  the  agreement  But  what 
the  precise  nature  and  cbaracter  of  bis  In- 
terest was.  Is  not  so  easily  determined." 
And  the  court  of  appeals  of  New  Ywk.  in 
the  well-considered  case  of  Taykw  v.  Brad- 
ley, 89  N.  Y.  129,  teke  the  same  view  of 
contracts  of  this  class,  and  bold  that  such 
contracts  are  special,  and  partake  somewhat 
of  tbe  nature  of  an  adventure,  entitling  tht^^ 
party  to  a  chance  In  the  proflte  or  beneflts 
derivable  therefrom.  This  seems  to  us  to 
be  the  most  satisfactory  view  of  sncfa  con- 
tracts, and  one  that  nmce  neariy  carries  out 
the  IntentlMi  ot  the  parties  than  any  other. 
That  such  is  the  nature  of  the  emtract  be- 
fore us  seems  clear  from  Its  termL  It  will 
be  noticed  that  tbe  plaintiff  is  to  fumtsh 
all  seed,*tearos,  Implonents.  Ac.,  and  all 
hired  help  required  to  raise  tbe  crop.  He  is 
subject  to  no  direction  of  the  defendant, 
other  than  to  sow  and  plant  said  land  in 
such  crops  as  the  defendant  sfaonld  direct. 
He  is  not  subject  to  the  ordera,  nor  under 
the  control,  of  tbe  defmdant,  in  the  per- 
f<Hinance  of  his  labors.  He  la,  in  furt.  his 
own  master,  and  master  of  audi  help  aa  be 
might  employ.  His  services  are  not  to  he 
paid  for  by  any  definite  or  fixed  standard, 
but  depend  entirely  upon  tbe  natore  and 
value  of  the  crop.  If  tbe  season  is  a  favor- 
able we,  bis  remuneration  may  be  largp; 
if  unfavorable,  bis  crop  may  be  light,  and 
his  remuneration  or  praflte  small;  and  tbe 
remuneration  of  tbe  owner  of  the  land  for 
Its  use  is  subject  to  the  same  contingencies. 
In  entering  Into  the  contract,  therefore,  the 
plaintiff  must  be  presumed  to  have  taken 
Into  coiulderatlon  all  these  circumstances, 
and  elected  to  make  tbe  venture,  and  take 
the  chances  of  success  or  failure. 
Upon  the  breadi  of  the^  contract,  as  al- 
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leged  In  the  complaint,  by  tbe  defendant,  he 
became  liable  to  the  plaintiff  for  Bnch  dam- 
agOB  as  would  compeneate  blm  for  the  detri- 
ment proximately  caused  by  such  breach 
(Oomp.  Laws,  |  4581),  not  exceeding  "the 
amount  the  plaintiff  conld  have  gained  by  a 
full  performance"  of  the  contract  on  both 
Bides  (Comp.  Laws,  I  4617).  But  the  plain- 
tiff cannot  claim  that,  by  reason  of  the 
breach,  the  relations  of  the  parties  to  each 
other  have  been  changed.  If  tbe  plaintiff 
was  not  a  servant  or  employe  of  the  defend- 
ant under  the  terms  of  the  contract,  he  does 
not  become  Buch  by  the  breach  thereof.  As- 
suming the  facts  to  be  as  alleged  in  the 
complaint,  the  plaintiff  was  entitled  to  the 
performance  of  the  contract  on  the  part  of 
the  defendant,  and  to  his  right  to  his  share 
in  the  profits  or  benefits  derivable  from  the 
contract,  of  which  he  has  been  deprived  by 
the  defendant  His  damages,  therefore,  are 
the  amount  of  the  detriment  cansed  by  the 
breach.  In  other  words,  what  has  the  plain- 
tiff lost  by  reason  of  the  breach  on  tbe  part 
of  the  defendant?  Clearly,  only  what  he 
could  have  realised  from  his  three-fourtbs 
of  the  crops,  except  com,  to  the  whole  of 
which  be  was  entitled,  and  such  other  bene- 
fits aa  he  was  entitled  to  under  the  terms  of 
the  contract,  less  the  cost  of  completing  the 
same  on  his  part;  or,  as  stated  in  Taylor  v. 
Bradley,  supra,  the  value  of  his  contract 
at  the  time  tbe  breach  occurred.  The  plain- 
tiff's claim  tor  damages  In  this  caae  Is  quite 
analogous  to  that  of  the  plaintiff  In  Cran- 
mer  v.  Kohn  (&  D.)  64  N.  W.  125,  In  which 
this  court  held  that  the  contract  Itself  fur- 
nished the  measure  of  damages,  and  that 
the  plaintiff  could  not  be  permitted  to  prove 
the  monthly  value  of  his  services.  That, 
like  the  case  at  bar,  was  an  action  for  a 
breach  of  the  contract,  and  the  amount  that 
the  [dalntiff  could  have  realised  as  commia- 
slons  under  tbe  contract,  was  held  to  be  the 
measure  of  his  damages.  There  would  seem 
to  be  no  very  great  difficulty,  in  ordinary 
cases,  of  approximately  arriving  at  the  dam- 
ages an  occupier  may  sustain  In  this  class 
of  cases.  Tbe  probable  amount  and  value 
of  the  crops  can  ba  ascertained  with  rea- 
sonable certainty,  and  sacfa  other  damages 
as  the  party  may  be  entitled  to  under  the 
contract  can  be  approximately  ascertained 
and  recovered.    Cranmer  v.  Kohn,  supra. 

The  paragraph  stricken  out  alleged  the 
value  of  certain  labor  and  services,  clearly 
required  to  be  performed  under  and  as  a 
part  of  tbe  plaintifiTs  contract  The  defend- 
ant had  neith^  directly  nor  indirectly  as- 
sumed the  payment  for  any  such  services, 
as  such,  and  hence  the  paragraph  was  clear- 
ly Irrelevant,  and  bad  no  proper  place  in  the 
complaint  These  observations  lead  to  the 
conclusion  that  the  matter  in  tbe  paragraph 
stricken  out  was  properly  stricken  out  The 
order  of  the  circuit  court  striking  out  tbe 
same  Is  afflnned,  and  tlie  caM  Is  remanded 
twe  further  prooeedings  according  to  law. 


FIRST  NAT.  BANK  OF  REDFIEIiD  v. 

KOECHBL. 
(Sopreme  Ck>urt  of  South  Dakota.    April  7, 
1806.) 

Cbattbi.  Mortgaob  —  SoFriciBSCT  or  Dbscrip- 

TIOX. 

A  chattel  mortgage,  duly  filed,  which  de- 
■crilwd  a  coit  comctl^,  except  in  calling  It  a 
'yearling  wheo  la  reality  it  was  but  about  six 
months  old.  but  which  furtha  stated  that  it  was 
the  only  colt  owned  by  the  mortganin,  was  soffi- 
cimt  to  charge  a  snlMeqnent  porcbaBer  with  no- 
tice, it  bring  shown  that  the  mOTtgagots  owned 
DO  other  ook  during  the  year. 

Appeal  from  drcDlt  court,  Spink  county; 
A.  W.  CampbeU,  Judge. 

Action  by  the  First  NaUonal  Bank  at  Bed- 
fleld  agaliwt  H.  F.  KoecheL  Judgment  toe 
defendant,  and  plaintiff  appeala.  Reversed. 

Howard  &  Walsh,  for  appellant  Sterling 
&  Morris,  for  respmident 

HANBT,  J.  This  is  an  action  in  claim  and 
delivery  to  recover  poasession  of  a  colt. 
Plaintiff  claims  under  a  chattel  mortgage; 
defendant  as  a  subsequent  purchaser,  with- 
out notice.  The  only  question  involved  is 
the  Bufliciency  of  the  description  in  the  mort- 
gage. An  Instrument  duly  executed  by  J. 
M.  Carlco  and  S.  E.  Beddow,  and  filed  in  the 
proper  county,  mortgages  to  plaintiff  proi>- 
erty  described  as  follows:  "One  black  mare. 
3  years  old,  weight  950  lbs.;  one  mouse  color 
mare,  3  years  old,  weight  900  lbs.;  one  buck- 
skin mare,  7  years  old,  weight  900  lbs.;  one 
yearling  colt,  color  sorrel,  4  white  feet;  one 
sorrel  hoi-se  with  white  spots,  4  years  ord, 
weight  1,150  lbs.  All  of  said  property  beluR 
now  In  the  possession  of  said  mortgagors,  in 
the  village  of  Crandon,  owned  by  them,  and 
free  from  all  Incumbrance,  and  being  the 
only  property  of  this  descr^>tion  In  his  posr 
session."  After  the  filing  of  this  mortgaj^e, 
and  without  an  examihation  of  tbe  record, 
defendant  purchased  a  colt  of  Carico,  the 
possession  of  which  plaintiff  seeks  to  recover 
la  this  action.  Defendant  Is  presumed  to 
have  known,  when  such  purchase  was  made, 
what  the  record  revealed,  and  what  would 
have  resulted  from  such  Inquiries  as  the  rec- 
ord Itself  suggested.  If  a  person  of  ordinjiry 
prudence,  acting  in  good  faith,  and  making 
the  inquiries  suggested  by  the  mortgage, 
would  have  been  emibled  to  identify  ttie 
mortgaged  property,  the  description  Is  suffi- 
cient 1  Cobbey,  Chat  Mortg.  f  161;  Schmidt 
V.  Bender  (Kan.  Snp.)  18  Pac.  401;  King  v. 
Aultman,  24  Kan.  246;  Adamson  v.  Fagnn 
(Minn.)  47  N.  W.  56;  Tant  t.  Harvey,  W 
Iowa,  421,  7  N.  W.  675,  It  was  shown,  con- 
clusively, that  Carlco  bad  only  one  colt  of 
any  description  In  his  possession,  at  CrandoD. 
during  tbe  fall  of  1892.  As  It  does  not  ap> 
pear  that  Beddow  had  any,  the  fftir  Inferenoe 
is  that  he  had  none.  Then  tbe  only  cxAt  In 
the  possession  of  either  was  the  one  purcbas* 
ed  by  defendant  It  was  foaled  April  21, 
1882,  bad  four  white  feet,  a  ^rhtte  strip  in 
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the  face,  and  Its  color  was  any  shade  of  soi^ 
rel  or  boy,  according  to  the  IndlTldnal  notions 
of  color  entertalued  by  nnmerous  witnesses. 
There  was  a  difference  between  this  animal 
and  that  described  In  the  mortgage,  la  re- 
spect to  age;  but  any  uncertainty  in  this  re- 
gard was  removed  by  the  Important  declara- 
tion, corresponding  with  the  fact,  that  It 
was  the  only  property  of  that  description 
owned  by  or  In  the  possession  of  either  mort- 
gagor. Defendant  knew,  his  knowledge  be- 
ing Imparted  by  the  record,  that  Carlco  and 
Beddow  had  given  a  mortgage  ui>on  the 
only  colt  owned  or  possessed  by  Either.  In- 
quiry at  the  village  of  Crandon  would  have 
Informed  him  that  the  colt  he  was  about  to 
purchase  was  In  fact  the  only  one  either  pos- 
sessed when  or  since  the  mortgage  was 
made,  and  he  must  have  concluded  it  was 
the  animal  Intended  to  be  covered  by  such 
mortgage.  An  honest,  reasonable  person 
could  have  reached  no  other  conclusion.  Ex- 
ercise of  ordinary  care  required  an  examina- 
tion of  the  record.  Defendant  is  alone  to 
blame  for  the  consequences  of  his  failure  to 
make  such  examination.  We  think  the  court 
erred  In  granting  defendant's  motion  for  a 
direction  of  the  verdict  In  his  favor.  Judg- 
ment reversed,  and  cause  remanded  for  such 
proceedings  as  may  be  consistent  with  tliis 
opinion. 


BENNETT  v.  CHICAGO,  M.  &  ST.  P. 
RY.  CO. 

(Sapreme  Court  of  Soatb  Dakota.    April  7, 
1886.) 

AfVBit.— Railvoam— CiLLiso  Stock— Co:(FLiCT- 
i»e  Btidbxcb— Harhlksb  Erroh. 

1.  Where,  in  an  action  to  recover  for  stock 
killed  by  a  railway  train,  the  testimony  ns  to  the 
circumBtances  of  the  killing,  on  which  the  quea- 
tloD  of  defendant's  negliirence  depended,  was 
conflicting,  the  verdict  of  the  jury  will  not  be  dis- 
turbed. 

2.  A  judgment  will  not  be  reversed  because 
of  the  erroneous  admissioQ  of  evidence,  where  it 
Is  not  prejudidal  to  appellant. 

Appeal  from  circuit  court,  Marshall  coun- 
ty; A.  W.  Campbell.  Judge. 

Action  by  Frank  Rpnnett  against  the  Chi- 
cago, Milwaukee  &  Paul  Elntlway  Com- 
pany. Judgment  for  pialntlCF,  and  defend- 
ant appeals.  Affirmed. 

H.  R.  Turner,  tor  ai^llant  James  Wells, 
for  respondent. 

HANEY,  J.  In  this  action  plaintiff  recov- 
ered Judgment  for  a  cow  killed  by  one  of  de- 
fendants engloM.  Defendant  appeals.  But 
two  errors  are  assigned:  (1)  The  Introduc- 
tion of  imprc^ier  evidence;  (2)  Insnfflclency 
of  the  evidence  to  sustain  the  verdict  At 
the  trial  plaintiff  established  the  killing  and 
rested.  Defendant  showed  that  its  train  was 
equipped  with  proper  appliances,  that  It  was 
In  charge  of  competent  employto.  and  at- 
tempted to  show  that  It  was  properly  man- 


aged at  the  time  of  the  acddent  In  remittal 
plaintiff  sought  to  show  that  it  was  not 
property  managed,  and  that  the  acddoit 
might  have  been  avoided  by  the  exerciae  of 
proper  care.  The  instructions  ate  not  befMe 
us.  A  general  verdict  was  returned  In  tavor 
of  plalntlfT.  The  animal  killed  about 

3  o'clock  In  the  aftemijon.  The  oondactor 
testified  that  he  did  not  see  the  cow.  Tbe 
engineer  called  for  brakes.  Were  nmning 
about  23  miles  an  hour  when  signal  for 
brakes  was  given  In  such  manner  as  that  be 
wanted  them  real  bad.  Was  In  mall  depart- 
ment. Rushed  out  on  platform,  both  teake- 
men  were  then  at  brakes.  Then  they  gvt  Us- 
ual to  release  brakes,  and  passed  place  where 
cow  was  struck,  but  did  not  know  they  had 
struck  her  until  they  reached  Brtttim.  The 
engineer  testified  that  he  had  been  a  loco- 
motive engineer  tor  defendant  aeven  or  eight 
years.  They  wa«  running  25  mllcB  an  boor. 
He  was  on  the  watcbont  Saw  the  cow  come 
upon  the  trade  ahead  of  the  &igtae.  Knock- 
ed her  off.  He  reversed  the  engine  at  tbe 
time  he  saw  her  coming  on  the  track.  She 
was  about  15  rods  away  when  be  Ant  nw 
her  coming  up  the  bank  and  coming  npon  the 
track.  He  was  at  that  time  at  his  statloo. 
on  tbe  lookout  Train  did  not  stop.  Tbe 
cow  came  up  the  fill  from  the  ditch  mi  tbe 
track  suddenly  In  front  of  the  mglne.  He 
whistled  for  brakes  first  then  reversed  en- 
gine, and  then  gave  alarm  for  stodL  Was 
18  or  14  roda  from  cow  when  he  reverted. 
When  running  at  mcb  rate  ot  tpeei  yon 
come  suddenly  npon  stock.  It  Is  duty  of  en- 
gineer, In  some  caaes,  to  put  on  steam.  In- 
stead of  reverse  engine.  Wlmi  posftiTdy 
there  is  no  chance  of  stock  getting  oO,  yoo 
do  not  reverse.  If  this  cow  had  been  stand- 
ing on  the  track  at  the  point  wbere  atmck. 
he  could  have  seen  her  for  two  mllea.  That 
day,  at  that  point  running  at  25  mllea  an 
hour,  with  all  train  men  dcdng  tbelr  beat  to 
stop  the  train,  that  train  could  haTO  been 
st<^)ped  at  about  a  quarter  a  mile  from  tbe 
time  he  called  for  tirakes.  The  fireman  tes- 
tified that  ImmedlaMy  prior  to  sounding  call 
for  brakes  the  engineer  was  at  bla  stadoa. 
and  on  tbe  lookout  Charles  Bennett  testi- 
fied in  rebuttal  that  he  saw  the  cow  stan^nc 
on  the  track  when  the  tmln  was  a  mile  and 
a  half  away,  and  she  stood  tbm  until  tbe 
train  came  up  and  knocked  ber  off.  Kd 
Thieman  testified.  In  rebuttal,  that  be  saw 
the  cow  on  the  track  before  be  saw  tbe  tmla 
Saw  the  cow  on  the  track  wh«i  he  saw  thr 
traln  a  mUe  and  a  half  away.  Gonld  not 
tell  whether  she  remained  on  the  track  until 
strudc.  Whoi  he  saw  her,  ^e  was  eatiae 
grass  between  the  ties. 

Assuming,  without  deciding,  that  It  was  not 
the  eni^neer's  doty  to  ke^  a  lockout  for  cat- 
tle,—tbe  view  most  favorable  to  awrilant— it 
was  unqoestionaUy  fals  duty  to  use  all  rea- 
sonable means  to  prevMit  striking  tbe  cow 
after  he  first  saw  her  upon  tbe  track.  He  says 
if  she  was  on  the  track  he  could  have  aeco  ber 
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when  the  train  was  two  miles  distant,  and 
the  train  could  have  bem  stopped  In  ooe-qnar^ 
ter  Ota  mile oftwcaUing  for  brakea.  Hewaa 
at  his  statl<ui,  and  <m  the  lookont  Two  wit- 
nesses testify  the  animal  was  on  the  track 
when  the  train  was  a  mile  and  a  halt  dte- 
tant;  one  that  It  remained  there  until  struck 
by  the  engine.  If  the  jmj  bdiered  this  tes- 
Umimy,  they  were  entirely  justified  In  con- 
duding  the  engineer  did  not  signal  tar 
brakes  when  he  first  saw  the  cow,  as  he 
must  have  seen  her  while  running  more  than 
a  nftle;  and  tbey  were  warranted  In  conclud- 
ing there  was  ample  time  In  which  to  stcv 
the  train,  after  the  cow  was  first  sem  on  the 
track,  and  before  the  accident  happened. 
They  were  at  llboty  to  discredit  Us  podtive 
statement  relative  to  calling  for  brakes  wfaa 
be  first  saw  the  cow  on  the  track,  if  they  be- 
lieved other  evidence  In  the  caae  eatablished 
the  existence  of  dxcumstanees  inconsistent 
with,  and  which  made  Improbable,  snch 
statement  Ughthouse  v.  Railway  Co.,  8  S. 
D.  618,  54  N.  W.  320.  Whether  this  animal 
was  standing  on  the  track  when  the  train 
vras  mwe  than  a  mUe  distant  and  remained 
until  struck,  or  came  suddenly  in  front  of 
the  passing  train,  was  a  material  and  ctm- 
troUlng  circumstance,  concerning  which  the 
evidence  was  conflicting.  There  was  legal 
evidence  which  fairiy  warrants  the  verdict 
It  should  not  be  disturbed.  Jeanseh  v.  Lew- 
is, 1  &  D.  609.  48  N.  W.  128;  Baker  v.  Baker. 
2  8.  D.  201.  48  N.  W.  1064;  Gannon  t.  Dom- 
ing, 3  8.  D.  421.  58  N.  W.  808;  Brewing  Co. 
V.  Mlelena,  6  Dak.  136.  37  N.  W-  728. 

Frank  Ferris,  called  by  plaintiff  In  lebnt- 
tal,  testiaed:  "My  age  Is  62  years.  I  am  a 
farmer.  I  ran  a  locomotive  engine  a  little 
over  22  years.  It  has  been  10  yean  rince  I 
ran  an  engine."  The  wltnem  was  titen  In- 
tHTDgated  by  itlalntitrs  counsel  as  follows: 
"Supposing  a  train  was  running  at  the  rate 
of  26  miles  an  hour,  and  an  animal  sudden- 
ly came  upon  the  track  in  front  of  the  en- 
gine, say  100  or  150  feet,  and  In  the  judg- 
ment of  the  «i^neer  he  would  Inevitably 
strike  It,  what  Is  the  proper  thing  for  the 
engineer  to  do,  under  the  circumstances,  for 
the  safety  of  his  passengera  and  the  safety 
of  his  train?"  To  which  defendant  objected, 
for  the  reason  that  it  was  incompetent.  Ir- 
relevant and  Immaterial,  and  that  vrltnesa 
is  not  shown  competent  to  answer  the  same, 
and  that  the  question  is  hypothetical,  and 
there  Is  no  evidence  on  which  to  base  such 
a  question.  The  objecti<Mi  being  overruled, 
the  witness  answered  as  followa:  "In  cases 
of  that  kind.  If  th^  were  too  near  to  stop, 
he  would  increase  his  speed,  and  throw  the 
stock  from  the  track.  In  trying  to  stop  the 
train  when  the  train  Is  running  that  fast 
you  are  more  liable  to  knock  the  stock  ahead 
on  the  track,  and  run  over  them,  than  you 
are  to  knock  them  clear  oC  the  track." 
Permitting  this  answer  could  not  have  prej- 
udiced defendant,  its  engineer  having  given, 
without  objection,  substantially  the  same 


testimony.  If  there  was  error,  it  was  harm- 
less,  and  not  reverdbl&  The  same  witness 
was  asked  this  question:  "What  Is  your  ez- 
-  perience  as  an  engineer  in  regard  to  animals 
being  scared  from  the  track?  Ordinarily, 
will  not  a  proper  use  of  the  alarm  whistle 
scare  animals  from  the  track,  eiyieclally  cat- 
tle?" To  which  the  defendant  objected  as 
being  Irrelevant  Incompetent  and  Immate- 
rlaL  The  objection  being  overruled,  the  wit- 
ness answered  as  follows:  "Mora  especial- 
ly cattle  run  from  the  track.  Hwses  or 
mules  are  not  so  apt  to  leave  the  track  as 
cattle."  Twenly-two  yean'  eqierience  as  a 
locomotive  engineer  certainly  qualified  this 
witness  to  testify  concerning  the  ordinary 
effect  of  a  stodc  alarm.  It  being  disputed 
that  any  was  given,  the  usual  effect  of  such 
an  alarm  was  a  proper  matter  for  the  jury  to 
condder,  in  connectton  with  all  the  evidence. 
In  determining  what  actually  took  place  at 
the  time  of  the  accident  The  effect  of  the 
answw,  possibly  more  favorable  to  defend- 
ant than  plaintiff,  must  have  been  slight  b&t 
Its  weight  vras  for  the  Jury,  not  the  court 
It  was  pn^rly  recdved.  The  Judgment  of 
the  circuit  court  Is  affirmed.  * 


HOWARD  T.  DWTGHT. 
(Suinreme  Court  of  South  Dakota.    April  7, 
1896.) 

BaLU  ~  DII.1VRHT  AND  CHANOI  OF  FoeSBSSIOX  — 
EVIDBSOS— ATTAOHMSNT— USOITALS 

IS  ArriDAViT. 

1.  Evidence  that  from  the  date  of  the  al- 
leged sale  of  a  store,  with  its  stock  of  goods,  to 
plaintiff  (who  did  not  personally  take  posses- 
sion), np  to  tbe  time  the  goods  were  attached  by 
a  creditor  of  the  Tendor,  the  same  manager  antl 
clerks  remained  in  charge;  that  tbe  Tendor's 
name  dnrinv  this  period  remained  on  the  window 
shades  and  m  the  newspaper  advertisementa;  and 
that  bills  were  made  out  to  him,  and  paid  by 
the  manager,  without  objection.  —  sofficient^ 
shows  that  there  was  no  ''immediate  delivery, 
followed  by  an  actual  and  continued  chanee  of 
poSBession,*'  within  Comp.  Laws.  8  4657,  with- 
out which  the  transfer  is  conclaaiTely  presomed 
to  be  fraudulent. 

2.  Whw  an  officer  justifies  the  srizore  of 
goods  under  a  writ  of  attachment  valid  on  its 
face,  the  recitals  of  Indebtedness  in  the  affi- 
davit or  in  the  complaint  annexed  and  made  a 
part  thereof,  are  prima  fade  evidence  of  sodi 
indebtedness. 

Appeal  from  c^uit  court  Davison  county; 
D.  Haney,  Judge. 

Action  by  Jarvls  0.  Howard  against  Sper^ 
ry  Dwlght  to  recover  damages  for  the  conver- 
sion of  personal  property.  Judgment  was  di- 
rected for  defendant  a  new  trial  denied,  and 
plaintiff  appeals.  Affirmed. 

Frank  A.  Luse.  C  J.  Hute,  and  A.  B.  Hlteb- 
cock,  for  appellant  French  dc  Orvis,  Tllton 
&  Levy,  and  Wlnsw  &  Mohr,  for  respondent 

CORSON,  P.  3.  The  plaintiff  sued  to  re- 
cover damages  for  the  seizure  and  ccmversion 
of  a  stock  of  goods  of  which  plaintiff  claimed 
to  be  owner.   Judgment  for  d^endant.  and 
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fmnm  ttae  Judgment  anfl  an  «tder  denjiiig  t 
modon  for  a  new  trial  tdie  plalntiflF  appesla. 

Prior  to  Fdnruary  6,  180S,  the  National  W 
Ion  Company  carried  on  the  mercantile  Inwt- 
ness,  br  means  of  some  40  or  50  stwes  locat- 
ed In  different  states,  cmdncted  by  managers, 
who  received  a  salary  and  percentage  of  the 
profits.  Several  of  the  stores  were  located 
in  this  state,  and  among  tbem  waa  one  at 
Httcta^  and  one  at  VermlUlon.  At  abont  the 
laat-meotloned  date,  the  National  Union  Oom- 
pany,  as  it  Is  daimed,  sold  out  Its  Tflriona 
stores  to  the  ptAlntUF.  The  business  of  the 
plaintiff  in  the  West  seems  to  have  been 
placed  voAer  the  management  of  aoe  Dmlce- 
ty,  who  had  prertonsly  been  the  buslnesa 
manager  of  the  National  Union  Company, 
and  through  him  a  new  cmtract  vas  «itered 
into  between  the  plaintiff  and  one  Van  Horn, 
of  Mitchell,  who  bad  fwmerly  acted  as  the 
local  manager  of  the  National  TTnton .  Com- 
pany. One  Oadd  Peterson  acted  as  ttae  lo- 
cal manager  of  the  said  corporation  at  Ver^ 
minion.  In  the  latter  part  of  February,  ISOU, 
said  Petersout  claiming  that  there  was  dne 
Um  ^979.81,  from  said  company,  commen- 
ced an  action  agafaut  said  company,  and  caus- 
ed a  warrant  Of  attachment  to  be  issued, 
and  the  stocl^  of  goods  In  the  Yermilllon  store 
to  be  seiiKd,  and  snbsequently  sold,  leaving 
a  balance  unpaid  of  $1,063.21,  for  whldi  a 
second  action  waa  commenced,  on  Jwe  21, 
1893,  and  a  warrant  of  attachment  Issued,  by 
virtue  ot  which  the  stock  ot  goods  In  ttae 
Mitchell,  store,  mider  the  mau^ement  of  said 
Van  Horn,  waa  seized  and  taken  Into  the  pos- 
session of  the  defendant  as  sheriff,  and  for 
which  alleged  seizure  this  action  waa  lastt- 
toted.  At  the  close  of  aU  the  ertdeneev  the 
plaintiff  mored  the  court  to  direct  a  vndlct 
In  his  favnr  for  1;he  value  ot  the  goods  seized, 
upon  the  ground  that  thoie  waa  no  evldokce 
upon  the  part  of  the  defendant  that  there  waa 
an  Indebtedness  In  favor  of  Peterson,  and  no 
evidence  that  there  was  not  an  Immediate 
d^very  and  actual  and  contlnnous  <^nge  of 
poBsesslmL  TUa  motion  was  denied,  and  the 
plaintiff  excepted.  Thereupon  the  defendant 
mored  the  court  to  direct  a  verdict  In  Iris 
favor,  on  the  ground  that  the  undlq^nted  evi- 
dence showed  that  there  was  no  such  Imme- 
diate dtilvery  and  actual  and  continued 
change  of  possession  of  the  property  Involved 
In  this  action,  and  attempted  to  be  transfer- 
red, as  is  contemplated  by  section  4657, 
Comp.  Laws.  This  motion  was  granted,  and 
the  plaintiff  duly  excepted.  We  are  of  the 
opinion  that  plaintiff^  motion  for  the  direc- 
tion of  a  verdict  was  properly  denied;  but. 
In  the  view  we  take  of  the  case,  tt  will  not  be 
necessary  to  discuss  at  length  the  plaintfCTs 
motion,  as  that  wlU  necestarlly  be  disposed 
of  by  the  decision  upon  the  motloo  made  by 
the  defendant,  which  was  granted  by  the 
court 

The  «ily  questions  necessary  to  be  deter^ 
milled  are:  Ftrst  Was  there  sufflcimt  evi- 
denee  ot  an  immediate  delivery,  and  actual 


and  oanttttned  change  oC  pesseaslOB  la  to 
qelre  the  case  to  be  subn^ed  to  a  Joryt 
Second.  Wss  there  evident  mM^pttted  evi- 
dence to  warrant  the  cout,  as  mattw  of  law. 
In  holding  that  the  National  Union  Oompany 
was  tndeMed  to  Petemm  at  the  time  his 
wanant  of  attachment  was  issued? 

Seetton  4667,  Comp.  Law«,  upon  the  Mrilijeet 
of  fiandulent  conveyances,  reads  as  fcrilows: 
**Itvery  transfer  of  peMnanl  pn^perty,  other 
than  a  tiAag  ta  acUon,  *  *  *  Is  condn- 
slvdy  i^«mmed,  if  made  1v  a  person  hajlng 
at  the  time  Uie  possession  or  control  of  the 
property,  and  not  accompanied  by  an  imme- 
diate delivery,  and  followed  by  an  actoal  and 
contlnoed  change  ot  possession  of  the  things 
transfared,  to  be  frandnlort,  knA  Hierefore 
void,  agatost  tfaoae  who  are  his  credltora, 
while  he  remains  In  possession.  •  • 
This  section  (section  2024  of  the  dvn  Oodet 
has  a^ed  for  this  state  the  question  that 
has  given  rise  to  much  dtaeusslon  and  In- 
anttsftble  Oedrions,  namdy,  tlK  good  faith 
and  bona  fides  of  the  tmnsactltni,  1^  making 
the  presumption  conchutfve  tbtA  the  transfer 
Is  frandnlent  and  void  unless  Ybeve  is  an  Im- 
mediate deliveiy,  flawed  by  an  actnal  and 
omtinoed  cliange  of  possession.  The  deltr- 
ery  and  change  of  poBBowrton  ctmtemplated  by 
the  pravlaloas  of  tlris  sectim  must,  to  a  con- 
Menble  ex^t,  be  governed  by  the  nature 
of  the  property  trantferred,  and  ttie  drcnm- 
sbunces  surrounding  the  parties  (Tundl 
Larson  [Mhm.1  39  K.  W.  628);  but  ordinarily 
the  acts  showing  a  change  must  be  so  open 
and  manifest  u  to  make  the  change  of  pos- 
season  apparant  and  vtsIUe.  The  acts 
should  deariy  show  the  vendor's  intention  to 
put  with  the  possesion  of  the  property,  and 
to  tran^ter  it  to  the  vendee.  Sudi  ads  are 
required  as  wlD  notify  tiie  pnbilc  geneiaUy 
that  there  has  been  a  change  in  ttae  owner- 
ship of  ttae  property.  In  ttie  langn^  ot  Mr. 
Jnsttee  Bldd,  In  Allen  v.  Maasey,  17  WalL 
8S1.  *the  possession  which  flie  pnrchsser  wan 
required  to  take  of  ttae  property  vM,  in  order 
to  rend«r  ttae  sale  vaUd  under  the  statute, 
most  be  open,  notorious,  and  tmeqnlvocal, 
such  as  would  Inform  ttae  public  or  those 
who  were  accustomed  to  deal  with  Hie  party 
that  ttae  pR^miy  had  changed  hands,  and 
that  ttae  title  taad  passed  frtMn  ttte  vendor  to 
the  porciuiser.**  Longley  v.  DaSf,  1  8.  D. 
257,  40  N.  W.  247;  Chifiln  V.  Rosenberg.  42 
Mow  4S»;  Orady  v.  Baker,  8  Dak.  290,  10  N. 
W.  417;  Woods  v.  Bi^bey,  29  Cal.  467;  Ood- 
chaux  V.  Mnlford,  28  Gal.  S16;  Bugles  v.  Mar> 
shaU,  19  Gal.  saHi  Sweeney  v.  Goe.  12  Cfdo. 
486,  21  Pac  705;  Basslnger  v.  Spsngler,  9 
Gok).  ITtl,  10  Pac.  800;  BmcMndl  v.  Weln- 
bergw,  4  Otio.  App.  6.  34  Psc.  Oil. 

In  the  case  at  bar  the  nndlspoted  evIdMice 
Shows  titat  snbseqnent  to  Febmary  6th,  when 
the  sale  from  the  National  Union  Oompany 
to  tbo  pUantlff  Is  dalmed  to  have  been  made, 
snd  up  to  June,  wboi  tte  warrant  of  atlnA- 
m«at  was  saved,  the  same  manager  and 
derfcs  r«nnained  In  cha^  o^  the  flame  stwe 
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with  tbe  Muae  stock  of  goods,  and  wtth  the 
stgB  of  tbe  Natlcmal  Union  Company  on  the 
frcmt  wbxkm  curtain;  that  the  same  station- 
ery was  used,  wtth  the  name  at  tbe  compaziy 
printed  tberecHi;  that  the  adrertlsement  in 
the  paper,  as  late  ae  Jnne  29th,  called  partlc- 
nlar  attenticn  to  tbe  tact  of  the  "Nattoul 
Union  Ck>inpany'B"  etore;  and  that  bills  to 
that  company  were  made  ont  and  paid  by  the 
manager,  wltbont  objection.  The  defendant, 
who  was  shalff  of  the  county,  testified  that 
he  was  a  restdrait  of  the  city  of  Mitchell,  and 
was  familiar  with  ttie  etor^  both  before  and 
after  Febmaiy  6th;  and  that  he  never  saw 
anything  to  indicate  any  change  of  the  pos- 
session or  ownership  ot  the  store;  and  that 
he  did  not  know  at  tbe  time  be  served  his 
warrant  of  attacbm«Dt  that  ttaere  had  been 
any  change  in  the  <vwnerBhtp.  The  piahMSt 
proved  that  Van  Horn  went  to  Chicago  late 
lo  Febmary,  and  saw  Drakely,  wtio  was 
formerly  the  genwal  maw^r  «c  the  National 
Unkm  Company,  and  who  then  claimed  to  be 
tbe  manager  toe  the  plaintiff,  and  made  a 
B«w  cfmtract  with  hizn  in  the  name  of  tbe 
irialntUf;  and  that,  on  his  return  from  Chi- 
cago, he  called  on  Peterson,  the  manager  of 
the  Vermillion  store,  and  plaintiff  iu  the  action 
in  which  the  attachment  was  lasned,  and  In- 
formed him  what  he  had  done,  and  requested 
htm  to  go  to  Chicago,  and  make  a  similar  con- 
tract, wliich  he  decMned  to  do.  It  does  not 
appear  (hat  Van  Horn  informed  any  other 
person  of  this  contract  or  sale  from  the  Na- 
tional Union  Company  to  the  ^atattft.  rrbere 
was  therefore  no  erlAaice  at  any  open  or 
manifest  change  of  possession,  and  no  evi- 
dence of  any  contiBoed  diange  of  irasaesafon. 
Possibly,  Van  Horn  could  have  property  been 
retaiDed  as  manager,  and  the  same  clerks  re- 
tained, if  there  had  been  sufficient  other  erl' 
dence  to  show  that  there  had  been  an  Imme- 
diate deilTory,  followed  by  an  actual  and  oon- 
timied  change  of  possession.  But  there  was 
no  such  evidence  Van  Horn,  notwithstand- 
ing his  new  contract  with  Drakely,  assonring 
to  act  for  the  plaintiff,  seemed  to  have  contin- 
ued to  act  as  the  agent  of  the  National  Union 
Company  np  to  the  time  of  the  ttervice  of  tbe 
warrant  of  attachment,  so  far  ae  his  osten- 
siUe  managetneBt  of  the  bnsinesB  was  con- 
cerned; and  his  notices  in  tbe  newspapers 
were  ap[»irently  made  strtely  In  tbe  Intexest  of 
the  old  company. 

The  learned  counsel  for  the  appellant  has 
called  to  our  attention  several  cases  in  which 
th^  claim  the  facts  were  similar,  and  the 
delivery  and  change  of  possession  were  held 
snffleient.  But  an  examtnatlon  of  these  cases 
shows  they  are  not  analc«ous  to  the  case  at 
bar.  In  Ford  v.  Cbaml)^  28  CaL  13,  tbe 
purchaser  of  a  stock  of  goods  went  into  the 
store,  took  possession,  cook  an  invoice  In  con- 
nection wttb  the  derkr  of  the  vendor,  and 
"assumed  the  dtrectkm  of  matters  in  the 
store,  and  sold  goods  to  oastomers."  The  )n- 
ventory  was  completed  before  tbe  gfwds  were 
seised  bgr  tbe  aberlfl.   Tbe  pvtebMsee  took  a 


new  lease  of  the  store,  and  the  vendor  had 
notialog  to  do  with  the  goods  after  the  pur- 
chaser took  possession.  The  court  held  that 
the  mere  fact  that  the  pnrcnaser  did  not  dls- 
chaiise  the  clertts  In  tbe  employ  of  tbe  ven- 
dor, and  re-empl<^  them,  was  not  sufficient  to 
IB^ve  that  there  was  not  an  immediate  deliv- 
ery and  continued  change  of  possession,  evi- 
denced by  his  other  acts.  As  the  case  of 
Bfilingsley  v.  Whtte,  59  Fa.  St.  404,  seems  to 
be  a  leading  case  upon  this  subject,  we  quote 
at  some  l^gth  from  the  opinion  of  the  court: 
"la  the  case  btfore  us  the  evidence  of  the  sale 
and  actual  delivery  of  the  goods  was  positive 
ood  UDCMitradlcted.  Tbe  vendors,  Blltingeley  A 
Patterson,  were  oigaged  In  mercantile  busi- 
ness In  Oocpkstown;  and  on  the  17th  of  March, 
1867,  they  sold  tiidr  stock  of  goods  to  the 
plaintiff,  and  on  tbe  9tb  of  March,  after  the 
completitm  of  the  Invoice,  they  d^vered  to 
him  tbe  possession.  •  •  •  Notice  of  sale 
and  change  of  possession  was  glvai  by  adver- 
tisements put  up  on  tbe  door  of  tlie  store,  and 
In  at  least  two  other  public  places  in  the  town 
«■  iKWOOgh;  and  personal  noHce  thereof  was 
given  to  all  weditots  of  the  Arm  !n  Rttsburg. 
Immediately  after  the  sale,  tbe  plaintiff  to<^ 
possession  of  the  store,  and  began  to  conduct 
the  business  in  his  own  name  and  on  Ms  own 
accotmt,  and  continued  to  carry  tt  on  for  a 
period  ct  ten  months,  when.  In  January,  1868, 
the  sh^lff  setaed  and  sold  tils  stock  of  goods 
upon  tbe  defendant's  execution  as  tlie  prop- 
erty of  BUnngsley  A  Patterson,  l^iere  was 
po^ttve  trridttnce  that  the  advertisements  giv- 
ing notice  of  the  sale  were  seen  and  read,  and* 
that  tt  was  known  that  the  plaintiff  was  car- 
rying on  tbe  buiriness.  Tlie  fair  and  reason- 
able inference  from  all  the  evidence  is  that 
the  sale  was  wdl  known  in  tbe  community, 
and  that  tXie  customers  of  the  firm,  who  dealt 
with  the  plaintiff  after  tbe  sale,  knew  that 
he  was  carrying  on  tbe  business  In  his  own. 
name,  and  apparently  on  his  own  accoimt. 
There  was  not  a  particle  of  evidence  tending 
to  show  that  either  BiHIngsley  or  Patt^^n, 
after  the  sale  to  the  plaintiff,  ever  bought  or 
sold  any  goods,  or  did  any  other  act  pro- 
fessedly or  apparently  In  the  name  of  the 
firm,  or  that  either  of  tbem  had  any  connec- 
tion with  the  plaintiff's  boalnees,  except  as  his 
agent  or  employe.  Patterson  rented  a  field, 
and  went  to  farming;  but  because  he  sold  a 
few  goods  in  the  store  after  the  sale  to  the 
plaintiff,  and  BlDlngsley  acted  as  plaintiff's 
clerk  or  salesman  und«:  a  contract  of  hiring, 
tiie  court  declared  there  was  no  such  evidence 
of  delivery  or  change  of  possession  as  the  law 
requires  In  order  to  reuder  the  sale  valid  as 
against  creditors.  Do  these  circumstances, 
then.  In  connection  with  the  other  facts  of 
the  case,  constttnte  such  a  badge  of  fraud  or 
evidence  of  retained  possession  as  to  render 
the  sale  frandalent  In  law?  They  would,  un- 
doubtedly, be  sufficient  to  avoid  the  sale  If 
they  bad  the  effect  of  renderhig  the  posses- 
^n  of  the  phklntfff  doubtful  or  ambiguous. 
But,  If  they  did  not,  why  stoald  tbe  sale  be 
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declared  fraudulent?  If  no  one  waa  mlated 
er  decdved  hy  the  conduct  of  the  partlea.  If 
their  rdatlmu  to  each  other  and  to  the  goods 
In  qneatlon  were  wdl  understood  1^  those 
who  dealt  with  than  after  the  sale,  and  If 
tfa^r  acts  and  declarations  accompanying  and 
fbllowlng  tlie  dellTery  fnmlshed  such  erldnt- 
ces  of  an  apparent  and  actual  change  of  poa- 
seseton  as  to  satisfy  the  community,  why 
should  not  these  evldoictt  be  sufficient  to  sat- 
is^ the  requiranents  of  the  law?"  It  will 
be  otserred  that  the  purchase  in  that  case 
took  actual  possession  of  the  goods,  and  gare 
such  notices  and  so  conducted  the  business 
thereafter  that  it  was  clearly  obrlous  to  ^ 
that  there  had  been  a  cbange  in  the  owner- 
ship and  possession  of  the  pn^ierty.  These 
cases  sufficiently  illustrate  the  markfed  differ- 
ence In  the  facts  in  the  cases  cited  l:^  appel- 
lant's counsel  from  those  In  the  case  at  bar. 
The  court  was.  In  our  opinion,  fully  Justlfled 
in  holding  that,  from  the  undisputed  erldence, 
there  was  no  such  immediate  ddlvery  and  ac- 
tual and  continued  change  of  possession  as  is 
«<mtemidated  by  the  E«nrtsi<»iB  of  the  section 
quoted.  Was  there  sufflcloit  .undisputed  evi- 
dence to  warrant  the  court  In  holding,  as  mat- 
ter of  law,  that  Peterson,  the  attaching  oedit- 
4>r,  was  such  creditor  of  the  National  Unlcn 
Company  at  the  time  the  warrant  of  attach- 
ment was  SHTed?  The  deljendant  aou^t  to 
prove  this  Indebtedness  by  an  account  stated 
In  November,  1882,  betweenp  Petcnon  and  the 
■company;  but  this  statement  was  stricken 
out  by  the  court,  for  reasons  not  necessary 
now  to  be  stated.  It  was  also  soui^  to  prove 
this  Indebtedness  by  the  affidavit  for  the  at- 
tachment and  Judgment;  but,  la  the  view  we 
take  of  the  case,  the  Judgment  will  not  be 
considered,  and  Its  tffect  as  proof  of  such  In- 
debtedneaa  Is  not  decided,  as  we  are  of  the 
opinion  that  the  affldaTit  fOT  the  attachment 
was  sufficient  prima  fade  evidence  of  the  ex- 
istence of  the  indebtedness.  Wben  the  eibesUt 
or  other  officer,  as  in  tttts  case.  Justifies  the 
seisnre  of  goods  under  a  wilt  of  attachment 
valid  upm  its  face,  the  recitals  of  indebted- 
nen  In  the  affidavit  must  be  taken  as  prima 
fade  evidence  of  such  indebtedness.  Treat 
V.  Dunham.  74  Mich.  114,  41  N.  W.  876; 
Rinchey  v.  Stryker,  28  N.  T.  45;  HaU  t.  Stiy- 
ker,  27  N.  Y.  590. 

It  Is  contended  by  the  appeUant  that  the 
affidavit  is  Insuffldent,  In  that  it  does  not 
show  when  the  indebtednesB  of  the  National 
Union  Company  waa  to  be  paid  the  plaintiff 
Peterson,  or  tbat  the  a'nonnt  was  due  wben 
the  affidavit  was  made.  In  this  ttie  appellant 
Is  In  error.  The  complaint  Is  annexed  to  and 
made  a  part  of  the  affidavit  Id  the  sixth 
paragraph  of  thf  complaint  It  Is  stated  tliat 
on  December  21,  1882,  It  was  agreed  and  ad- 
mitted that  tb&re  was  due  and  payable  to  the 
plaintiff  S3,151.90:  and  It  Is  further  alleged 
In  the  complaint  that  all  of  said  amonnt  had 
been  paid,  except  the  sum  of  $1,053.21,  for 
which  sum  the  plaintiff  Peterscm  demanded 
Judgment  If  the  amount  spedfled  was  found 


due  and  payable  to  the  said  Peterson  on  De> 
cember  21, 18B2,  and  91,068^  of  which  sum 
was  unpaid  in  June,  1888.  that  snm  would  be 
due  and  payable.  Wt  coodnde,  therefore, 
Uiat  the  court  bdow  committed  no  errw  In  di- 
recting a  verdict  for  the  defendant  and  the 
Judgment  <tf  that  court  1>  afflnued. 

HANBT,  J.,  took  no  part  In  the  dectoton. 


liBIGHTON  T.  8ERVB80N  el  al. 
(Supreme  Court  of  South  Dakota.    April  7, 
1896.) 

LiBN  or  Attoknbt  —  Whbit  Divxstbo  —  Assion- 
UKNT  or  Claim  wt  Cuxirr. 
After  jadgment  for  plaintiff  in  Justice 
court  his  attorney  perfected  a  lien  for  fees,  as 
againat  the  judj^ent  debtor,  as  provided  in 
Comp.  Laws,  |  470,  Bubd.  4;  and,  after  affirm- 
aace  of  the  judgment  on  8i»)eal  to  the  circait 
court,  an  action  was  brought  by  plaintiff  aninat 
defendant  and  the  sureties  on  his  appeal  bond. 
Held  that  by  filing  his  lien,  the  attorney  obtain- 
ed an  interest  both  in  the  judgment  and  in  the 
cause  of  action  on  the  appeal  bond,  wtiich  waa 
not  affected  by  a  snbsequent  assignment  of  plaiit- 
tiff'a  interest  in  the  judgment  to  one  of  the  de- 
feudant  sureties  on  the  bond. 

Appeal  from  circuit  court,  Sanborn  county; 
D.  Haney,  Judge. 

Action  by  William  Leightcm  against  James 
Serveson,  George  W.  Gorklngs,  and  another 
on  an  appeal  bond.  Plaintiff  had  Judgment, 
and  defmdant  Coriclngs  anteals.  Affirmed. 

N.'B.  Reed  and  T.  H.  Null,  tor  appellaDt 
S.  A.  Ramsey,  for  respondent 

FULLER,  J.  In  Justice  court  plaintiff  ob- 
tained a  Judgment  for  f68.S0  against  the  de- 
fradant  Serveson,  who  appealed  therefrom  to 
the  circuit  court  where  said  Judgment  was 
affirmed.  Plaintiff's  attorney  herein,  S.  A. 
Ramsey,  Esq.,  had  at  all  times  exduslve 
charge  of  the  above-mentioned  cause,  and  be- 
fore the  commencement  of  this  action  against 
Serveson,  as  principal,  and  Corklngs  and  Mc- 
Aulay,  ae  sureties,  upon  the  undertaking  on 
appeal  from  the  judgment  ol>taIned  In  Jus- 
tice court  an  attorney's  lien  for  $33  was  by 
said  Ramsey  petfected  and  made  effectual 
against  the  Judgment  debtor,  by  fiiing  the 
same  as  provided  by  subdivision  4  of  section 
470  of  the  Compiled  Laws.  Plaintiff  had 
judgment  bdow,  and  the  defendant  Corklngs 
appealB. 

During  the  pendency  of  this  action  In  the 
trial  court,  and  long  after  the  filing  of  the 
attorney's  Hen  above  mentioned,  and  appar- 
ently with  actual  notice  thereof,  the  defend- 
ant Corklngs  obtained  an  assignment  of  plain- 
tiff's interest  m  the  Judgment  existing  against 
the  defendant  Serveson,  and  by  leave  of  court 
filed  a  supplemental  answer  in  which  sach 
assignment  was  averred,  and  In  which  a  dls- 
mtesal  of  the  cause  was  demanded,  together 
with  a  Judgment  for  costs,  against  idalntlff, 
accruing  In  this  action  subsequoitly  to  plain- 
tiff's assignment  of  his  Intend  as  a  indgme«t 
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creditor  of  SerreBon.  A  motion  to  mbstl- 
tute  Corkli^  aa  a  party  plaintiff  In  tbe  ac- 
tion uptm  tbe  snmnds  mentioned  in  his  sup- 
plemental answer,  was  properly  overmled. 
By  filing  his  lien  tot  attorney's  fees  Ramsey 
became,  as  against  the  JndgineDt  debtor,  and 
In  equity,  the  assignee  ai^  owner  of  an  In- 
terest In  the  judgment  and  cause  of  action 
upon  the  undertaking,  which  was  not  divest- 
ed nor  affected  by  the  asBignmait  of  plain- 
tiff's Interest  therein.  Olark  t.  Sullivan  (N. 
D.)  55  N.  W.  733.  The  assignment  of  plain- 
tiff's Interest  In  the  Judgmmt  to  the  defend- 
ant Corklngs  neither  relieved  the  Judgment 
debtor  nor  his  sureties  from  their  liability  to 
Bamaey.  He  stUl  remained  a  party  in  inter- 
est, and  It  was  within  the  power  of  the  court 
to  permit  the  action  to  proceed  to  judgment 
In  the  name  of  the  original  plaintiff  against 
the  sureties  upon  their  ondertaktng.  they 
alone  having  appeared  herein.  Oomp.  Laws, 
S  4881.  The  judgment  against  Serveson  stUI 
stood  charged  with  the  attorney's  lien,  and 
the  fact  that  the  court  sustained  a  motion  to 
direct  a  VMdIct  In  plaintiff's  favor  against 
the  defendant  snretiea,  dmply  for  the  amount 
of  the  unaaslgned  Interest  of  Ramsey,  being 
folly  established  by  the  evidence,  Is  not  a 
matter  of  which  appellant  has  any  reason 
to  comidain  The  record  as  presented  dis- 
closes nothing  to  Jturti:^  a  reversal,  and  the 
Judgment  of  the  trial  oonrt  Is  affirmed. 

HANGT,  J.,  took  no  part  In  the  decision. 


BUSH  T.  FROELIOK  et  aL 
(Supreme  Court  of  South  Dakota.    April  7, 

1896.) 

MOBTOAaaa— PORSCLOSUKB— JOIITDSR  OF  Divpsa- 
BNT  CaDBSS. 

Under  Ck)mp.  Laws,  i  4932,  subd.  1,  an- 
thoririDg  the  joinder  of  causes  of  action  arising 
out  of  "tbe  same  tracsactioD,  or  transactions  cun- 
nected  with  the  aame  subject  of  action,"  the 
bolder  of  a  note  secured  by  a  trust  deed  may  in 
one  actk»i  sedc  to  foreclose  the  traat  deed,  to  set 
a^de  a  prior  forcdosure  made  by  the  trustee 
without  plainiifTii  knowledge  or  consent,  to  en- 
join the  count;  treasurer  from  issuing  to  the 
trustee  a  tax  deed  for  the  mortgaged  preuusea, 
and  to  adjust  the  equities  of  the  various  parties. 

Appeal  from  circuit  court,  Kingsbury  coun- 
ty; J.  O.  Andrews,  Judge. 

Action  by  Ella  J.  Bush  against  Henry  .T. 
Proellck  and  others  In  foreclosure.  From 
an  order  overruling  their  demorrer  to  the 
complaint,  certain  defendants  appeal.  Af- 
Ormed. 

John  L.  Pyle,  for  appellants.  Whiting  & 
Cooley.  for  respondent 

COUSON,  P.  J.  This  Is  an  appeal  from  an 
order  overruling  a  demurrer  to  the  com- 
plaint. The  complaint,  a  synopsis  of  which 
only  will  be  given,  alleges  that  In  October, 
188(1,  the  defendant  Froelick  made  to  tbe 
defendant  Miller,  as  payee,  bis  promissory 


note  Ux  f 1,600,  payaUe  Ave  years  from  Its 
date,  uid  attached  to  which  were  10  Interest 
coupons,  and  secured  the  same  by  a  trust 
deed  on  real  property  in  Kingsbury  county, 
and  in  which  trust  deed  defendant  Hole  was 
named  as  trustee;  that,  very  soon  after  its 
execution,  the  said  note  was  transferred  by 
said  MlUer,  togetho-  with  hte  Interest  in  the 
trust  deed  to  the  plalntlfE;  that  the  10  cou- 
pons attached  to  said  note  for  the  payment 
of  interest  were  paid  at  their  maturl^,  but 
that  the  principal  of  said  note  Is  due  and 
unpaid,  with  Interest  from  October,  1891; 
that  In  1803  tlie  said  Hole,  the  trustee  nam- 
ed In  said  trust  deed,  foreclosed  the  same  by 
advertisement,  and  that  tbe  defendant  tbe 
Valley  Land  &  Irrigation  Company,  at  said 
Hole's  reciuest.  bid  In  the  property  described 
In  said  trust  deed  at  the  sale  for  the  sum  of 
93,068.96,  but  that  snlA  VaUey  Ijind  &  Ir- 
rigation Company  has  not  paid  any  part  of 
said  sum  so  bid,  though  It  bos  received  a 
certificate  from  tbe  slieriff  therefor;  that 
said  Valley  Land  &  Irrigation  Company  re- 
fuses to  transfer  to  the  idalntlff  the  certifi- 
cate of  sale  made  to  It  the  said  sheriff, 
unless  she  wlU  assume  and  pay  about  $800, 
claimed  to  have  been  paid  by  said  Hole,  trus- 
tee, as  Interest  In  taking  np  the  coupons  on 
plaintiff's  note,  and  about  $300  taxes,  wblcb 
said  Hole,  as  trustee,  claims  to  have  paid  up- 
on the  property  for  tbe  years  1886  to  1891. 
inclusive;  that  aald  Hole  has  taken  in  his 
own  name  a  tax  certificate  to  said  property 
Included  In  said  trust  deed,  and  now  holds 
the  same,  and  refuses  to  transfer  the  same 
to  tbe  plaintiff.  She  further  alleges  that  she 
bad  no  knowledge  or  information  that  said 
Hole  was  paying  the  Interest  and  taxes  upon 
said  property,  but  supposed  that  tbe  same 
were  being  paid  by  said  Froelick,  the  maker 
of  said  note  and  grantor  in  said  trust  deed; 
that  she  has  resided  since  1880  in  the  state 
of  Pennsylvania,  and  that  her  place  of  resi- 
dence, and  the  fact  that  sbe  was  the  owner 
of  saM  note,  were  well  known  to  said  Hole 
during  all  said  time,  but  that  neither  he  nor 
any  other  person  Informed  the  plaintiff  that 
said  Interest  and  taxes  were  not  being 
promptly  paid  by  the  said  Froelick,  and  that, 
had  she  been  so  Informed,  she  would  have 
foreclosed  at  once  her  trust  deed,  In  accord- 
ance with  Its  terms;  that  plaintiff  was  not 
Informed  of  said  foredosure  sale  until  after 
tbe  same  bad  been  made,  and  that  sbe  did 
not  authorize  the  said  Valley  Land  &  Irriga- 
tion Company,  nor  any  other  party,  to  bid 
the  same  In  for  her,  or  for  her  benefit;  that 
said  property  does  not  exceed  the  value  of 
$2,200;  and  that  the  amount  due  plaintiff  for 
principal  and  Interest  on  her  said  note  ex- 
ceeds $1,800.  Tbe  complaint  concludes  with 
a  prayer  for  judgment  against  the  Valley 
Land  &  Irrigation  Company  and  said  Hole 
for  the  amount  doe  her,  and  that  said  prop- 
erty be  decreed  to  be  sold  to  pay  the  same; 
that  the  treasurer  of  Kingsbury  county  be 
perpetually  enjoined  from  Issnjng  a  tax  dee 
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to  said  Hole,  etc.,  with  tbe  usual  prayer  for 
sQch  otber  relief,  etc.  To  thle  complaint  the 
aefendants  Hole,  Miller,  and  the  Valley  Land 
&  Irrigation  Company  aemnrred,  i^n  the 
following  grounds:  "First,  tbat  said  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action;  second,  several 
causes  of  action  hare  been  Improperly  unit- 
ed, to  wit,  for  the  foreclosure  of  a  mortgage 
and  a  cause  of  action  to  set  aside  the  fore- 
closure of  a  mortgage;  and.  third,  an  action 
to  determine  adverse  interests  In  real  estate; 
and,  fourth,  an  action  to  set  aside  tax  deeds 
and  tax-sale  certificates  opoq  the  property 
described  In  the  plaintiffTs  complaint;  and, 
fifth,  an  action  for  the  recovery  of  money 
only  upon  contract" 

The  learned  connsel  for  the  appellants  and 
respondent  argued  the  case  orally,  and  filed 
printed  briefs.  In  which  they  have  discussed 
the  questtons  presented  by  the  demurrer 
very  fully;  but,  in  the  view  we  take  of  the 
case,  it  will  not  be  necessary  to  review  or 
discuss  many  of  the  authorities  cited,  as 
the  demurrer  must  be  determined  by  the 
provisions  of  our  own  Code,  If  the  com- 
plaint states  more  than  one  cause  of  action, 
we  think  they  are  property  Joined  as  causes 
of  action  arising  out  of  "the  same  transac- 
tion or  transactions  connected  with  the 
same  subject  of  action."  Subdivision  1,  { 
4932,  Oomp.  Laws.  Neither  text  writers  nor 
judges  have  been  able  to  define  with  ac- 
curacy the  meaning  of  this  subdivision,  but 
they  all  agree  that  its  object  is  to  adopt  as  a 
rule,  in  actions  under  the  code  system,  the 
rule  formerly  prevailing  tn  equity  proceed- 
ings. Mr.  Bliss,  In  bis  work  on  Code  Plead- 
ing, says:  "But  not  only  under  this  class 
may  all  causes  of  action  that  arise  out  of 
the  same  transaction  be  united  In  one  pro- 
ceedhig,  but  also  those  that  arise  from  dif- 
ferent transactlonB.  provided  they  are  con- 
nected with  the  same  subject  of  actlcm; 
•  •  •  and  this  Is,  ordinarily,  the  property 
or  the  contract  and  Its  subject-matter  or  oth- 
er thing  Involved  in  the  dispute."  Bliss, 
Code  PI.  9  126.  Mr.  Baylies,  in  his  work  on 
Code  Pleading,  says;  "The  clause  tn  ques- 
tion was  Introdut^ed  by  an  amendment  of 
the  old  Code  of  (New  York)  1852.  which  is 
substantially  re-enacted  in  the  present  Code, 
and  was,  doubtlees,  Intended  to  remedy  the 
defect,  and  to  apply  to  equitable  actions, 
which  frequently  embrace  many  comi^I- 
cated  acts  and  transactions  relating  to  the 
subject-matter  of  tbe  action,  which  It  would 
be  desirable  to  settle  In  a  single  action." 
Baylies,  Code  PI.  p.  117.  Mr,  Pomeroy,  In 
his  treatise  on  Remedies  and  Remedial 
Rights,  says:  •The  class  which  Is  described 
by  the  language  of  the  Codes  quoted  In  the 
above  heading  Is  broad,  comprehensive, 
vague,  and  uDt-ertaln.  The  principal  design 
was,  undoubtedly,  to  embrace  the  vast 
mass  of  equitable  actions  and  causes  of  ac- 
tion which  could  not  be  classified  and  ar- 
ranged In  any  more  deflnlte  manner;  and 


the  language  was  pn^rly  left  vague,  bo 
that  It  might  not  In  any  manner  Interfere 
with  Uie  settled  doctrines  of  equitable  pro- 
cedure and  pleadings,  parties,  and  reme- 
dies." Pom.  Rem.  ft  Rem.  Rights,  {  463. 
and,  after  a  lengthy  discussion  of  the  sub- 
ject, he  says  that,  in  his  view,  "subject  ot 
action"  means  "subject-matter  of  the  ac- 
tion"; and  he  concludes  as  follows:  "I  can 
conceive  of  no  other  interpretation  which 
will  apply  to  the  phrase  and  meet  all  the  re- 
quirements of  the  context  "Subject-matter 
of  the  action*  Is  not  tbe  'cause  of  action,*  nor 
the  'object  of  tbe  action.'  It  rather  de- 
scribee the  physical  facts,  the  things,  real 
or  personal,  the  mon^,  lands,  chattels,  and 
the  like,  In  relation  to  which  the  suit  Is 
prosecuted.  It  Is  possible,  therefore,  that 
several  different  'transactions'  should  have 
a  connection  with  this  'subject  of  action.' 
The  whole  passage  Is,  at  best,  a  difficult  one 
to  construe  In  such  a  manner  that  any  ex- 
plicit and  definite  rule  can  be  extracted  from 
It  I  remain,  tn  bringing  this  analysis  of 
the  language  to  a  close,  that  the  latter 
clause  of  the  subdivision,  'or  transactimis 
connected  with  the  same  subject  of  action," 
can  probably  have  no  application  to  legal 
causes  of  action,  and  can  only  be  resorted  to 
In  practice  as  describing  some  equitable 
suits  which  Involve  extremely  complicated 
mattera.  In  fact,  Mi.  Justice  Comsto<^'s 
position  is  doubtless  correct,  that  the  entire 
subdivision  finds  Its  primary  and  by  far 
most  Important  application  to  equitable,  rath- 
er than  to  legal,  proceedings."    Id.  {  475. 

It  seems  clear.  In  the  case  at  bar.  that  all 
the  matters  set  out  in  the  complaint  are  con- 
nected with  the  same  subject  of  action,  and 
that  the  transactions  of  the  trustee  and  Val- 
ley Land  &  Irrigation  Company  alleged  arise 
out  of,  or  are  connected  with,  the  "subject 
of  the  action,"  namely,  the  note  and  trust 
deed.  It  is  at4>arent  from  the  facts  alles«d 
in  the  complaint  and  which  are  admitted 
by  the  demurrw,  that  tbe  plaintiff  was  the 
owner  of  the  note  executed  by  FroeUck  to 
Miller,  and  which  was  secured  by  the  trust 
deed  executed  to  Hole  as  trustee;  that  Hole, 
as  trustee,  allowed  the  Interest  to  accumu- 
late for  a  number  of  years,  so'  far  as  tbe  de- 
fendant Froelick  was  c(»icemed,  by  paying 
it  himself,  instead  of  collecting  It  from  Froe- 
Uck; and  that  he  had  allowed  tbe  taxes  to 
accumulate  so  far  as  Froelick  was  concern- 
ed, by  paying  them  himself,  without  notify- 
ing the  plaintiff  of  tbe  nonpayment  of  such 
Interest  and  taxes;  and  that  be  foreclosed 
the  mortgage  or  trust  deed  without  her 
knowledge  or  consent  and  caused  the  prop- 
erty to  be  bid  in  by  the  Valley  Land  &  Irri- 
gation Company  for  a  sum  largely  In  excess 
of  the  value  of  the  property,  for  his  own 
benefit;  and  that  the  Valley  I*nd  &  Irriga- 
tion Company  now  refuses,  by  the  direction 
of  said  trustee,  to  surrender  to  the  plaintiff 
the  certificate  to  which  she  la  entitled,  unless 
she  consents  to  pay  about  (l,10a  wbicta 
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tbe  trustee  claims  to  be  dae  him  tor  ewA 
Interest  and  taxes  paid  b7  him.  If,  as  ia 
claimed  by  counsel  for  the  respMideBt,  tt 
was  the  duty  of  the  trustee,  upon  the  fail- 
ure of  Froellck  to  pay  the  lnt«est  and  taxes 
when  due,  to  have  ootl&ed  the  plaintiff  of 
such  failure,  that  she  might  have  taken  such 
proceedings  as  she  was  authorised  to  take 
by  the  terms  of  the  trust  deed,  and' he  failed 
In  the  performance  of  that  duty,  by  pay- 
ing such  Interest  and  taxes  himself,  and 
with  which  he  now  seeks  to  charge  her,  and 
requires  her  to  pay,  before  she  can  avail  her- 
self of  the  attempted  foreclosure,  she  Is  en- 
titled to  relief  in  some  form,  and  has  a 
good  cause  of  action,  to  which  the  trustee 
and  the  VaUey  Land  &  Irrigation  Company 
are  prc^>e!r]y  parties,  as  they  are,  by  their 
acts,  preTenting  the  plaintiff  from  making 
available  her  security. 

The  law  does  not  favor  a  multiplicity  of 
actions,  and  when  all  the  matters  hi  con- 
troversy can  properly  be  settled  in  the  same 
action,  as  they  clearly  may  be  in  this  action, 
it  Is  proper  tliat  tli^  should  be  so  settled  In 
one  action.  The  action  Is  one  In  equity,  and 
is,  in  effect,  for  the -foreclosure  of  the  trust 
deed.  AM  persons,  therefore,  claiming  an 
interest  In,  or  lien  upon,  the  property  sub- 
sequent to  the  execution  of  the  trust  deed, 
are  proper  parties;  and  their  claims,  liens, 
and  equities  should  be,  and  are  properly, 
■determinable  in  this  action.  Whether  or  not 
the  prayer  for  relief  ia  strictly  the  proper 
one  Is  not  necessary  now  to  be  determined, 
as  a  demurrer  does  not  reach  the  prayer  of 
the  complaint.  "An  improper  demand  for 
relief  does  not  render  the  complaint  demur- 
rage." Maxw.  Code  Pi.  p.  8;  Bliss,  Code  Fl. 
i  417;  Hudson  v.  Archer,  4  6.  D.  128,  65  N. 
W.  lOdd.  Under  the  general  prayer,  where 
the  defendants  have  appeared  In  the  action, 
the  court  may  grant  any  "relief  consistent 
with  the  CAM  made  by  the  complaint,  and 
embraced  witlila  tlie  Issueb"  Comp.  Laws. 
I  6087. 

We  are  of  the  (pinion  that  the  demurrer 
was  properly  overruled,  and  the  order  over- 
ruling the  same  is  affirmed,  and  the  case  la 
remanded  to  the  circuit  court  for  farther 
jnoceedinsi. 


StTNDBACK  v.  OILBBRT. 

^Supreme  Court  of  South  Dakota.    April  7, 
1886.) 

FL>ADlHe— PBTITIOM— SPSOIPIO  PBHff<»t>iAIIOB. 

1.  Ad  allegatioD  In  a  complaint  that  the  par- 
Hm  entered  into  a  contract  wQl  be  taken  on  de- 
murrer to  mean  a  legal  contract,  and  one  in 

writing,  where  tliat  is  essential  to  itH  validity. 

2.  A  petition  for  the  specific  enforcement  of 
a  contract  by  which  defendant  agreed  to  convey 
certain  land  to  plaintiff  is  not  demurrable  be- 
cause It  fails  to  describe  other  land  which  was 
to  be  conveyed  by  plaintiff  to  defendant  In  part 

GBjment,  where  it  alleges  that  piaint<ir  has  fni- 
r  performed  on  his  part 


Appeal  from  <Hrcutt  court,  Minaebaba  coun- 
ty; Joseph  W.  Jaaea,  Judge. 

AcUai  by  John  Sundback  against  J.  T.  Gil- 
bert From  a*  judgment  an  a  demurrer  to 
plaintiff's  petition  be  appeals.  Reversed. 

Joe  Kirby,  tor  appellant  Wlnsor  &  KItt 
redge,  for  respondent 

HANBY,  J.  This  appeal  Is  from  an  order 
sustaining  a  demurrw  to  the  complaint  and 
from  a  judgment  of  dlamlsBal  upon  plaintiff's 
falhire  to  amwd.  The  material  parts  of  the 
complaint  are  as  follows:  "(1)  Ttkat  April  1, 
18^,  the  PaUsade  Improvement  Oompany 
made  a  contract  with  one  Boyce,  whereby  it 
Icaaed  to  Royce  certain  realty,  together  with 
certain  Improvements  and  water  ri^ts,  for 
five  years,  for  a  valuable  conslderatloa,  un- 
der which  contract  Royce  wtered  Into  pos- 
session of  the  leased  premises,  and  retained 
poaseaiion  until  poMcsstou  thereof  was  de- 
livered to  plaintiff  as  hereinafter  stated.  (2> 
That,  in  addition  to  said  contract,  It  was 
agreed  Royce  abonld  have  the  right  at  any 
time  dorlng  the  term  of  said  lease  to  purchase 
the  pn^rty  tox  a  consideration  to  be  there- 
Miter  agreed  upon,  and  that  Soyoe  undertook, 
aa  a  part  of  said  contract,  to  buUd  np  the  trade 
of  the  mill  upon  said  premises,  and  enhance 
the  vatae  of  the  property.  (3)  That  April  1. 
1888,  the  plaintiff  entered  late  a  contract 
with  said  Palisade  Improvement  Oompany 
and  Royce.  wjiweby  be  assumed  and  ac- 
quired a  one-half  Interest  4n  all  the  right  of 
Royce  under  the  afiMeaaid  Mntract.  (4)  That 
subsequently  sold  company  conveyed  all  Its 
right  title,  and  Interest  in  the  property,  sub- 
ject to  the  right  of  Royce,  to  defendant  (5) 
That  tb»eafter  plaintiff,  Royce,  and  defend- 
ant stored  into  a  cfmtract  whereby  plaintiff 
acquired  the  sole  and  abaolnte  right  of 
Royce  to  the  property  under  said  contract, 
and  Is  DOW  the  owner  thoceof .  <6)  lliat  there- 
after itelntlff  Altered  into  a  further  contract 
and  in  compliance  with  the  aforesaid  agree- 
ment with  defendant,  whereby  defendant 
agreed  to  sell  and  convey  by  good  and  suffi- 
cient warranty  deed  to  plaintiff  said  prop«ty 
(deacriblng  it  by  metes  and  bounds);  and  In 
consideration  thereof  plaintiff  was  to  pay  de- 
fendant ^,500,  by  payhag  (1,000  In  cash  and 
conveying  to  him  one-quarter  aection  of  land 
theretofwe  agreed  upon,  subject  to  a  mort- 
gage of  91,000.  and  plaintiff  was  to  assume  an 
incombrance  against  the  aforesaid  property 
to  the  extent  of  92,000.  (7)  That  said  prop- 
erty coD^sts  of  a  flouring  mill  and  appurten- 
ances, prlndpaily  valuable  on  account  of  cus- 
tom trade.  That  at  the  time  said  contracts 
were  made  with  Royce  and  with  plaintiff  such 
trade  had  run  down,  and  the  mill  had  become 
dilapidated.  That  in  pursuance  of  said  con- 
tract plaintiff  has  used  his  lufloence  uid  best 
endeavors  to  restore  and  build  up  a  good 
name  for  the  mill  with  a  view  of  becoming 
the  ownw  thereof,  and  baa  expended  91.000 
In  placing  improved  machinery  therein.  (8^ 
That  plaintiff  has  In  all  things  4Que  and  per- 
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formed  his  part  of  said  contract  to  be  per- 
formed by  him,  but  that  the  said  defeodant 
has  totally  disregarded  and  refused  to  comply 
with  his  part  of  said  contract  to  be  performed 
by  him,  and  now  refuses  to  complete  said 
contract  by  a  conTeyance  of  said  property 
to  this  plaintiff,  to  the  great  and  Irreparable 
Injury  of  plaintiff.  (9)  That  plaintiff  has  no 
remedy  in  a  court  of  law,  and  therefore,  un- 
less this  court,  as  a  court  of  chancery,  com- 
pels the  said  defendant  to  c<»ivey  said  prem- 
ises to  him,  as  by  their  contract  and  agree- 
ment he  was  to  do,  great  and  irreparable 
Injury  will  be  suffered  by  plaintiff."  Plaintiff 
demands  Judgment  requiring  defendant  to 
convey  according  to  the  terms  of  the  con- 
tract. Defendant  demurred  on  the  following 
grounds:  "(1)  That  there  Is  a  defect  of  par- 
ties plaintiff  and  defendant,  to  wit,  the  Pali- 
sade Improvement  Company  and  Ira  O. 
Boyce,  mentioned  In  said  plaintiff's  complaint. 
(2)  That  the  complaint  does  not,  on  the  face 
thereof,  state  facts  sufficient  to  constitute  a 
cause  of  action."  Do  the  facts  alleged  entitle 
plaintiff  to  a  decree  compelling  defendant  to 
CMivey?  It  la  not  stated  whether  the  con- 
tracts are  written  or  oral.  If  necessary  to 
their  validity,  it  will  be  presumed  they  are  in 
writing.  JenktuBon  v.  City  of  Vermillion,  3 
S.  D.  238.  52  N.  W.  1066.  This  excludes  any 
contention  regarding  the  statute  of  frauds. 
All  facts  well  pleaded  are  admitted.  When 
the  contract  alleged  In  sixth  paragraph,  be- 
tween plaintiff  and  defendant,  was  made,  de- 
fendant was  the  sole  and  absolute  owner  of 
the  property  in  question.  He  then  agreed  to 
convey  It  to  plaintiff  upon  condition  that 
plaintiff  would  pay  him  $1,000  In  cash,  con- 
vey to  him  a  cert^n  quarter  section  of  land, 
and  assume  the  payment  of  a  $2,000  mortgage. 
It  must  be  admitted,  because  [H^iperly  plead- 
ed, that  each  of  these  conditltms  has  been  per- 
formed. Comp.  Laws,  §  4927.  Did  It  not  ap- 
pear from  the  complaint  that  these  conditions 
have  been  performed  by  plaintiff,  a  cause  of 
action  would  not  be  stated,  for  the  reason  that 
It  would  be  Impossible  for  the  court  to  decree 
specitle  performance  without  a  description  of 
the  land  to  be  conveyed  by  plaintiff  to  defend- 
ant. In  that  case  the  contract  would  be  too 
Indefinite  and  uncertain  for  specific  perform- 
ance. But  such  is  not  the  situation  we  have 
to  consider.  We  must  assume  that  defendant 
has  received  $1,000  In  cash,  a  proper  con- 
veyance of  the  quarter  he  bargained  for, 
that  plaintiff  has  in  a  proper  manner  assum- 
ed the  payment  of  the  mortgage  of  $2,000  ac- 
cording to  the  terms  of  the  contract,  and 
that  nothing  remains  to  be  done  except  the 
making  of  a  conveyance  by  defendant  of  the 
premises  involved,  which  are  properly  aud 
particularly  described.  Such  being  the  facts 
as  admitted  by  the  demurrer,  and  there  being 
nothing  In  the  various  transactions  respect- 
ing the  property,  prtor  to  the  making  of  the 
new  contract  by  plaintiff  and  defendant,  in- 
consistent therewith,  we  think  the  comi^int 
states  a  cauae  of  action.   Nether  Royce  nor 


the  Improvement  company  was  a  party  to  tbe 
contract,  which  we  hold  can  be  enforced  upon 
the  theory  of  Its  full  performance  by  plaintiff; 
nor  has  either  any  Interest  in  It,  or  any  inter- 
est In  the  property  to  be  coaveyed.  In  tbe 
view  we  take  of  the  complaint,  neither  of 
them  need  be  a  party  to  this  action.  Tbe 
Judgment  Is  reversed,  and  the  cause  remand- 
ed, with  directions  to  overrule  tbe  demurrer, 
and  allow  defendant  to  answer  upon  aucb 
terms  as  may  be  deemed  propw.  All  tbe 
Judges  concur. 


SMITH  V.  HAWLBY,  Sheriff. 
(Supreme  Court  of  South  Dakota.   AprD  7, 

1886.) 

ETIDKVCE — DOCCMBNTART  EviDBSCE. 

1.  Plaintiff  shipped -certain  wheat  to  P..  t# 
be  sold,  and  the  proceeds  placed  to  his  aceouut. 
The  pcooeeds  were  afterwards  attached  as  tbe 

pn^rty  of  a  third,  party.  Sdd  that,  on  evi- 
dence of  such  shipment,  entrleB  In  the  books 
of  P.  in  rdatioD  to  the  transactloD,  made  in  the 
ordinary  course  of  oosineiii,  and  tn  the  band- 
writiDs  of  a  bookkeeper  rioce  deceased,  were  ad- 
miasible  as  part  of  toe  res  gestic. 

2.  In  an  action  .igainst  a  sbcrifif  for  con- 
rersiOQ  by  wron^nl  attacbment,  a  disclomire  in 
the  attachment  salt  by  a  witness  since  de- 
ceoMd '  is  Dot  admissiUe  aaaiost  tlie  sheriff, 
where  he  was  not  a  party  to  the  attadiment  suit. 

Appeal  from  dicolt  court,  Brooklnga  conn- 
ty;  J.  O.  Andrews,  Judge. 

Action  by  WlUiam  H.'Umlth  against  W.  H. 
Hawley,  aherlff,  for  converalon  by  attacta- 
ment  of  the  proceeds  ot  grain  while  in  tbe 
handa  of  tbe  vendee.  From  a  Judgment  for 
jdalntlff.  defendant  appeals.  Reversed. 

Alexander  &  Falrlamb  and  John  A.  Hotter, 
for  appellant  Cheever  &  HaU,  for  reapond- 
ent. 

FULLER,  J.  Baaed  upon  a  dalm  of  own- 
ership, plaintiff  Instituted  this  action  against 
a  sheriff  to  recover  $277.54,  whidli  be  allies 
the  defendant  wrongfully  converted.  Tbe  is- 
sues presented  by  the  answer.  In  which  plain- 
tiff's ownersfilp  is  denied,  and  in  which  tbe 
defendant  pleads  a  Justification  under  l^ai 
process,  were  tried  to  tbe  court  and  jury. 
This  appeal  Is  by  the  defendant,  from  a. 
Judgment  a;!ainst  him  In  plaintiff's  favor  for 
$^9.27.  Including  Interest.  If  there  is  no 
reversible  error  In  the  admission  of  evidence, 
the  following  material  facts  are  fairly  estab- 
lished. In  the  winter  and  spring  of  1S&8 
respondent  stored  about  1,000  bushels  of 
wheat  in  a  warehouse  operated  by  H. 
Kiurpby.  through  his  agent  and  buyer.  W.  E. 
Hendricks,  taMng  a  receipt  therefor,  in  which 
no  price  or  value  was  stated.  About  80O 
bushels  of  the  grain  was  placed  In  a  sepa- 
rate bin.  On  the  18th  day  of  June,  1888. 
HendrlclES  quit  the  employ  of  Murphy,  but 
remained  at  the  same  place  of  business,  and 
bought  grain  for  the  Davenport  Mill  Com- 
pany. The  grain  In  question  was  never  sold 
to  Murphy,  and  on  the  22d  day  of  Jiane,  re- 
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spondent  called  at  the  ^rehouse,  and  re- 
quested Hendricks  to  pay  him  for  the  wheat, 
all  of  which  had  been  shipped  or  dfspoeed  of 
excepting  abont  488  bushels,  which  gtlll  re- 
mained separate  from  other  grain,  and  un- 
disturbed. In  the  bin  where  the  same  was 
placed  when  deUvered.  This  gmln,  which 
was  immediately  turned  over  to  respondent, 
was,  upon  the  following  day,  and  In  his  pres- 
ence, loaded  frcHu  the  bin  Into  a  car,  which 
was  billed  to  Minneapolis,  and  shipped,  at 
respondent's  request,  in  the  name  of  Mr.  Hen- 
dricks, to  C.  E.  Peck  &  Co.,  who,  In  the  due 
course  of  bosinees,  receWed,  at  Elfcton,  $247.- 
77  as  the  net  proceeds  thereof,  and  upon 
which,  as  the  property  of  H.  S.  Murphy,  the 
ai^llant  sherUt  levied  an  attachment,  at 
the  suit  of  the  plaintiff.  In  an  action  then 
pending,  wherein  M.  H.  Casey  was  plaintiff 
and  H.  S.  Murphy  was  defendant.  This  at- 
tachment was  continued  In  foroe  until  Judg- 
ment was  docketed  In  plaintiff's  favor  against 
the  defendant  Murphy,  when  execution  is- 
sued thereon,  and  the  defendant  herein,  by 
virtue  thereof,  levied  upon  the  money  thus 
attached,  and  applied  the  same  In  satisfac- 
tion of  said  judgment  Before  the  com- 
mencement of  this  action  respondent  dutv  de- 
manded said  money  of  appellant. 

The  testimony  of  witnesses  as  adduced  at 
the  trial  will  be  discussed  only  so  far  as  tne 
same  is  deemed  essential  to  a  determination 
of  certain  of  the  objections  which  counsel  for 
appellant  interposed  thereto.  The  bookkeeper 
of  the  Mill  Company  or  C.  E.  Peck  &  Oo. 
produced  the  firm  books,  and,  after  stating 
that  he  had  the  custody  and  control  of  the 
books  and  records  showing  all  shipments  of 
grain  to  C.  E.  Peck  &  Co.,  and  that  he  was 
not  cMmected  with  the  concent  at  the  time 
of  the  statement  In  question,  but  that  It  was 
the  custom  of  the  firm  to  keep  a  record  of  all 
snch  transactions,  and  that  the  books  were 
kept  by  the  company,  and  the  entries  re- 
lating to  the  money  In  question  were  made 
tn  the  handwriting  of  G.  E.  Peck,  since  de- 
ceased, counsel  for  respondent  were  allowed, 
over  i^pellant's  objection,  to  Introduce  In 
ertdeoce  cwtaln  entries  thus  Identified,  and 
appearing  upon  the  blotter.  Journal,  and 
led|^  produced  by  said  bookkeeper,  which 
tended  to  show  that  the  money  In  dispute,  the 
proceeds  of  respondent's  car  load  of  wheat, 
had  been  received  by  C.  £.  Peck  &  Oa  on 
the  2Gth  day  of  June.  1888.  That  the  entries 
had  not  been  shown  to  {>e  ortglnaU  and  that 
the  books  bad  not  been  'identified  as  the 
books  ot  any  particnlar  firm  or  corporation." 
w«e  the  grounds  specified  In  the  objection 
of  counsel  for  appelant  to  the  Introduction 
thereof.  Independently  of  these  entries  It 
had  been  shown  by  the  testimony  of  Mr. 
Hendricks.  Introduced  without  objection,  that 
the  grain  turned  over  to  respondent  was  ship- 
ped to  C.  B.  Peck  &  Co..  on  the  23d  day  of 
Jan^  and  we  think  the  preliminary  evidence, 
though  to  8<»ne  extent  uncertain,  was,  when 
considered  with  other  facts  and  circum- 


stances before  the  trial  court,  suffleleut  to 
show  that  the  entries  were  made  iu  the  ordt- 
nary  course  of  business  by  Mr.  Peck,  and  in 
the  due  performance  of  his  duty  as  the  book- 
keeper of  the  firm.  As  the  blotter,  presum- 
ably the  book  of  original  entry,  the  Journal, 
and  the  ledger  were  clearly  proved  to  be  the 
books  of  the  firm,  and  the  entries  to  be  In 
the  haodwrlting  of  Mr.  Peck,  whose  duty  It 
was  to  beep  said  books,  our  conclusion  is 
that  the  evidence  was  not  subject  to  the  ot>- 
Jection  interposed  and  that  the  same  was 
admissible  as  a  part  of  the  res  gestae.  These 
entries,  made  before  any  question  arose  as 
to  the  ownership  of  the  money  now  In  dis- 
pute, purport  to  have  been  made  at  the  time 
of.  with  reference  to,  and  In  acknowledg- 
ment of  a  UabUlty  upon  the  part  of  C.  E. 
Peck  &  Co.,  arising  from  the  receipt  of  the 
proceeds  of  respondent's  car  load  of  wheats 
and  the  fact  that  the  party  making  such  m- 
trlee  has  since  died,  does  not  render  the  evi- 
dence laadmlsslble.  had  the  objection  been 
sufficient  to  pres«it  that  question  for  review. 
Lassone  v.  Railway  Co.  (N.  H.)  24  Atl.  902; 
Reynolds  v.  Sumner.  128  IU.  68,  18  N.  E.  334; 
Carpenter  v.  Camp,  89  La.  Ann.  1024, 3  South. 
'269;  State  v.  Phalr,  48  Tt  866;  Walker  v. 
Curtis,  116  Mass.  98. 

Appellant,  In  effect,  certified  In  his  return 
upon  the  warrant  of  attachment,  issued  in 
the  action  of  Casey  v.  Murphy,  and  which 
was  Introduced  at  the  trial  of  this  cause  In- 
respondent's  behalf,  over  appellant's  objec- 
tion, that  C.  E.  Feck  had,  by  order  of  court, 
appeared  before  John  A.  Hooker,  a  referee, 
on  the  6th  day  of  June,  1893,  and  had  dls- 
dosed  under  oath  certain  recited  facts  rela- 
tive to  the  matters  now  In  controversy,  and 
In  consequence  of  which,  and  by  virtue  of 
the  attachmmt,  a  levy  was  made  and  de- 
clared upon  certain  moneys  shown  by  such 
disclosure  to  be  the  property  of  the  defend- 
ant Murphy,  and  in  the  hands  of  said  Peck, 
or  the  Mill  Company,  of  which  he  was  at 
the  time  secretary.  Obviously,  fbr  all  ea* 
sentlal  purposes,  said  John  A.  Hooker,  referee 
and  clerk  of  the  court  before  whom  this  case 
was  being  tried,  was  called  as  a  witness,  and 
produced  for  Identification  the  testimony  of 
Mr.  Peck,  deceased,  given  at  the  time  Bp(>ri- 
fied  In  appellant's  return.  In  connection  with 
the  attachment  proceedings  and  before  said 
referee.  In  response  to  questions  propounded 
by  the  attorn^  for  the  plaintiff  In  the  at- 
tachment suit;  and,  after  the  witness  haa 
stated  that  said  Peck  wa>i  didy  sworn,  and 
that  the  questions  and  answers  were  at  the 
time  c<HTectly  reduced  to  writing  by  said 
referee,  and  recorded  In  full,  the  same  was 
offered  and  received  in  evidence,  over  the 
objection  that  said  disclosure  was  "incompe- 
tent and  Immaterial,  and  the  further  ground 
that  the  defendant  had  no  opportunity  to 
cross-examine  the  witness  who  testified  at 
the  time,  he  not  being  a  party  to  the  action," 
This  evidence  tended  strongly  to  show  that 
the  money  in  suit  l>elongs  to  rSmndJHtft^^nd 
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to  contradict  appellant's  return,  so  far  as 
tbe  same  recited,  In  substance,  tbat  it  was 
disclosed  before  tbe  referee,  by  tbe  examina- 
tion of  tbe  witncBs  Feck  under  oath,  tbat 
tbe  money  in  tbe  bands  of  said  Pedi,  seised 
and  now  la  controversy,  belonged  to  tbe  at- 
tacbnaent  debtw.  It  would,  be  us^ess,  bow- 
erer,  to  state  and  discuss  tbe  force  and  ef- 
fect of  tbe  testimony  of  Mr.  Peck,  taken  be- 
fore tbe  referee,  as  tbe  only  question  tbat 
can  be  considered,  under  tbe  foregoing  ob)ec- 
tiau  to  tbe  introductlcMi  tbereof,  is  wbetber 
eucb  testimony  ougbt  to  bare  been  excluded, 
for  tbe  reason  tbat  appellant  was  not  a 
party  to  tbe  action  or  proceeding  in  wbicb  tbe 
same  was  taken,  and  bad  no  opportunity  to 
i-rons^xamine  tbe  witness.  Tbe  statements 
of  Mr.  Peck,  given  wltboat  crosa-e lamination 
before  tbe  referee,  wbich  went  most  directly 
to  tbe  question  of  tiie  ownerablp  of  the 
money,  and  by  wtilcb  the  same  was  measur- 
ably estaUlsbed,  were  hearsay  fax  cbaract«r, 
and  tbe  witness.  If  present  in  court,  would 
not  be  permitted,  over  a  valid  objection,  to 
■detail  tbe  same.  Moreover,  in  all  cases,  be- 
fore tbe  testimony  of  a  witness,  since  de- 
ceased, can  be  used  upon  the  trial  of  a  cause. 
It  must  be  made  to  appear  tbat  said  evl- 
-dcnce  was  used  In  an  action  or  proceeding 
l>etween  the  same  parties,  or  tbeir  represent- 
atives in  interest;  that  the  issuable  utatter 
In  tbe  case  upon  trial,  to  wlilcb  the  same 
relates,  was  in  substance  the  same  In  the 
former  proceeding;  and  tbat  tbe  party 
against  whom  sucb  evidence  is  to  be  uwd 
had  tbe  right  and  opportunity  to  croa»«x- 
amlne  tbe  witness  when  sucb  evidence  was 
adduced.  Marshall  v.  Hancock,  80  Cal.  82. 
22  Pac.  61;  1  Bice,  Ev.  p.  3ti5;  McMorin*  v. 
Storey,  34  Am.  Dec  374;  1  Wbart  Bt.  177. 
The  ex  parte  and  hearsay  statements  nnder 
consideration,  given  In  a  proceeding  between 
entirely  different  parties,  wb««in  aK>sUant 
bad  neither  right  n<«  opportunity  to  cross- 
examine  tbe  witness,  were  highly  prejudi> 
«lal  to  bia  cause,  and  tbe  objectioo  to  the  In- 
troduction tbereof  should  have  been  sus- 
tained. 

We  have  determined  only  such  questions  of 
evidence  as  appear  likely  to  arise  upon  a 
retrial,  and  the  assignments  of  error,  so  far 
as  it  has  been  necessary  to  extend  our  ex- 
amination, are  not  subject  to  tbe  objections 
discussed  in  tbe  brief  of  respondent's  ooon* 
sal.  The  Judgment  is  reverwd,  and  a  new 
trial  Is  ordered. 


STATE  V.  LA  OBOIX. 
(Supreme  Court  of  South  Dakota.    April  7, 
1896.) 

BtTSOUKT  — IxrOBMATlON— CRmtNlL  LaW— Kvi- 
DBHOS— VAHIATf  OB  —  AfPR&L— PkBSUIIPTIOITS — 

Revibsal— Objkotionb  to  Bvidbxob. 
1.  Laws  1805,  c  64,  }  3.  requires  an  offeme 
charged  in  ao  iuformatioa  to  be  stated  with  the 
sanic  preclaion  as  U  required  in  ao  iodictmouL 
Gomp.  I4IW8.  §  7249,  providefl  that  nn  Indict- 
Baent  is  auOii^t  if  the  act  chargnd  is  dearly 


set  forth  in  onUna>7  language,  so  that  a  peraoa 

of  common  understanding  could  know  what  is 
ioteoded,  and  with  such  certainty  as  that  tbe 
court  can  pronounce  Judnnent  according  to  tlis 
right  of  the  case.  Section  6741  providM  that 
•very  persMi  who  breaks  and  enters  in  the  night- 
time any  building,  etc.,  in  which  any  property 
is  kept,  with  intent  to  steal  or  commit  any  fel- 
ony, IS  goUty  of  burglary  in  the  tlilrd  deicree. 
HM,  that  an  iofomiatioa  was  snffii^Dt  which 
charged  that  defendant,  in  the  nighttime,  bnr- 
elarioualy  broke  and  entered  with  intMit,  elc„ 
onrglHrionsly  to  steal,  though  it  did  not  state 
the  degree  of  tbe  offense  diorged. 

2.  On  appeal  K  will  be  ptesumsd  in  favor  of 
an  order  of  tne  trial  court  overruling  an  unsup- 
ported motion  to  «et  aside  the  information  that 
such  information  was  not  filed  nntil  a  nrehm- 
inary  examination  lud  either  been  hod,  or 
waived  by  defendant,  as  required  by  Laws 
1893,  c  64,  S  8. 

3.  After  imi)aneling  and  swearing  the  iuy 
in  a  criminal  case,  the  court  adjomned  nntii 
the  nnt  "iwn'*w.  whea  one  of  suieb  iuiacs  ^ 
not  aniear,  and  toe  court  discharged  aim.  An- 
other juror  was  selected  by  order  of  the  court, 
which  gave  defendant  the  rii^t  to  exercise  three 
additional  p«r<anptory  diallenges,  none  of  whick 
were  used.  After  the  Jar;  was  thus  cm^lleCed. 
the  Juror  dtocliarged  came  into  court.  BM. 
that  a  conviction  wo^  not  be  set  aside  la  Uw 
absence  of  any  eiafan  by  defendant  tlHit  he  waa 
prejudiced. 

4.  An  objection  that  evidence  Is  Irrelevant 
and  immaterial  is  iosuflBcient. 

5.  An  Informatlaa  alleged  that  defcadut 
broke  and  entered  the  store  hnUdhig  of  H.  ft  S., 
situate  hi  the  town  of  with  Intent  to  Steal  tbe 
goods  of  said  H.  St,  8.  The  evidence  showed 
tliat  snch  firm  was  composed  of  H.  and  S.*8  wife: 
that  the  stote  occupied  bj  such  firm  was  owned 
hj  B.,  and  contained  a  stock  of  merchandise 
belon^ng  to  sucb  finn.  BHd,  diat  the  variance 
between  the  InformatiMk  and  proof  was  hama- 
teriol. 

Error  to  circuit  conr^  Buffalo  county;  D. 
Haney,  Judge. 

Joseph  La  Grolx  was  convicted  ot  bar^ry, 
and  brings  error.  Affirmed. 

G  C.  Morrow,  F.  F.  Btask^  and  Jamea 
Brown,  for  i^lntiff  In  error.  Coe  L  Craw- 
ford. Atty.  Oen.,  and  H.  &  ratren.  State's 
Atty.,  for  tbe  State. 

FULLER,  J.  Vpoa  a  dnly-vertfled  tiifar- 
matlon  i^lntiflf  in  error  was  prosecuted  for 
and  found  guilty  of  tbe  crime  of  bantfary  In 
the  third  degree,  and  from  a  Jodgmeot  at  con- 
viction error  Is  brought  to  this  eoint  for  re- 
view. Section  8,  c.  64,  liiws  18WS,  requires 
that  an  offense  charged  In  an  Information 
"shall  be  stated  witb  the  same  precUdan  and 
fullness  In  mattm  of  gnbstaiiee,  as  la  now 
required  in  Indicting  In  like  oases.**  Tbe 
allegations  of  tbe  l^formatton  are  conceded 
to  be  entirely  snfflclent,  so  ftir  as  they  relate 
to  the  party  charged  and  to  the  particular 
drcumstances  of  the  offense,  bat  counsel  for 
plaintiff  In  error  maintain  tbat  there  is  a  fall- 
ttre  to  charge  any  offense  whatever,  in  that 
the  degree  of  burglary  Is  nowhere  stated. 
As  the  caption  and  all  fbrmal  parts  of  tbe 
accusation  are  omitted  from  tbe  abstract, 
which  purports  to  contain  only  that  part  of 
tbe  infennation  which  Is  rightfully  admitted 
to  be  Hufflclently  "direct,  and  contains  as  It 
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offenw  duursed,"  it  mlcht  well  be  preaam- 
ed,  In  the  alMenee  at  anything  to  the  con- 
trary, and  In  auppOTt  of  the  ruUng  ot  the 
court  aptm  a  demurra:  and  motion  to  aet  the 
InfOTDiatlMi  aside,  that  the  degree  of  bm- 
glary.  the  facts  constituting  which  are  stat- 
ed la  ordinary  and  concise  language,  was 
stated  Id  the  lutroductor;  part  of  the  Infw 
mation.  In  State  t.  Bno,  8  Minn.  220  <G1L 
190),  the  court  s^s:  "When  the  crime  has 
a  name,  such  as  treason,  murder,  arson,  mau- 
slaughter,  larceny,  etc.,  and  is  susceptible  of 
division  into  different  classes  or  degrees.  It 
Is  sufficient  to  charge  the  defendant  with  the 
crime  by  name  in  the  accusing  part  of  the 
indictment,  and  describe  the  particular  degree 
or  class  of  the  offense  tn  the  specifications. " 
As  no  question  is  raised  as  to  the  formal 
arerments,  none  of  which  appear  In  the  ab- 
stract, and  It  being  admitted  that  the  particu- 
lar circumstances  of  the  offense  charged  are 
suffldently  stated,  it  must,  of  necessity,  fol- 
low that  the  infonoatlon  Is  direct  and  cer- 
tain as  to  the  offense  charged.  "Every  per- 
son who  breaks  and  enters,  in  the  daytime 
or  In  tbe  nighttime,  •  •  •  any  build- 
ing, or  any  part  of  any  building,  booth,  tent, 
railroad  car,  vessd,  or  other  structure  or  erec- 
tion tn  which  any  property  Is  kept,  with  in- 
tent to  steal  tberelD,  or  to  commit  any  fehaiy. 
Is  guilty  of  burglary  In  the  third  degree.*' 
Section  0741,  Comp.  Laws.  Tbe  Infornlation 
charged:  "That  Joseph  Ija  Crolz,  on  Septem- 
ber 28.  1805,  with  force  and  arms,  about  the 
hour  of  twelve  o'clock  In  tbe  nighttime,  at 
the  town  of  Gann  Valley,  In  the  county  afore- 
said, the  store  building  of  WlUlam  J.  Hughes 
and  Henry  Slechta,  partners  doing  business 
In  the  firm  name  and  style  of  Hughes  & 
Slechta,  there  situate,  unlawfully,  felcmlous- 
ly,  and  burglariously  did  break  and  enter, 
with  Intent  the  goods,  chattels,  and  personal 
property  ot  tbe  said  Hogfaes  and  the  said 
Slechta,  in  said  store  building,  then  and  there 
being  kept,  then  and  there  nnlawfolly,  felo- 
Edously,  and  bn^arionsly  to  steal,  take  by 
stealth,  and  carry  away,  with  intent  to  de- 
prive the  aforesaid  owners  thereof."  Sec- 
tion 7240  of  the  Compiled  Laws  la  as  f<^ 
lows:  "The  Indictment  Is  sufficient  If  it  can 
be  understood  thwefrom:  *  *  *  (6>  That 
tbe  act  or  omission  charged  as  the  offense  Is 
clearly  and  distinctly  set  forth  in  ordinary 
and  concise  language,  without  repetition,  and 
In  such  manner  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  la  intend- 
ed. (7)  That  tbe  act  or  cnnlsalon  charged  aa 
the  offense.  Is  stated  with  such  a  degree  of 
certainty,  as  to  enable  the  court  to  pronounce 
Judgment  upon  a  conviction,  according  to  the 
rlgiit  of  the  case."  Under  the  statute  tbe 
tucts  constituting  a  public  offense  are  char- 
ged In  ordinary  and  concise  language,  so  that 
a  person  of  common  understanding  may 
know  that  the  crime  described  is  burglary 
in  the  third  degree,  and,  as  the  infonnatlon  la 
therefore  sufficient,  the  demurrer  was  pnq^ 
arly  overruled. 

v.66M.w.no.l2— 60 


Section  8  of  chapter  64  of  the  Laws  of 
1805  provides  that:  "No  information  shall 
be  filed  against  any  person  for  any  offense 
until  such  pemoa  shall  have  had  a  pr^m- 
inary  examination  thereof  as  provided  .by 
law  t>efore  a  justice  of  the  peace  or  other 
examining  magistrate  or  officer,  unless  such 
person  shall  waive  auch  right:  provided  how- 
ever, that  Information  may  be  ffied  without 
such  examinations  against  fugitives  from  ju»- 
tlce."  Under  the  rule  by  which  presump- 
tions are  entertained  in  support  of  Jadt 
cial  proceedings,  in  the  absence  of  evidence 
or  anything  to  the  contrary.  It  will  be  pre- 
sumed in  favOT  of  an  order  of  the  trial  court 
overruling  an  unsnmrarted  motltm  to  set  aside 
the  InformatioD  that  the  same  was  not  filed 
until  a  preliminary  examination  had  either 
been  held,  or  waived  by  tbe  defendant. 

At  the  trial,  and  aftwnlne  jurors  had  been  se- 
lected and  Impaneled,  the  court  adjoorned  un- 
til 9  o'clock  the  next  morning,  when  one  ot 
the  Jurors  thus  chosen  and  sworn  to  try  the 
case  failed  to  appear;  whereupon  the  coort, 
after  being  Informed  that  said  Jurw,  upon 
the  adjournment  of  court  tbe  evening  before, 
had  gone  to  his  residence  In  the  country, 
six  miles  away,  discharged  saU  juior,  and  or- 
dered the  selection  of  another  in  his  stead, 
and  at  ttie  same  time  f^ve  the  defendant  the 
right  to  ex»rclse  three  additional  peremptory 
ehalioiges,  none  of  which  were  used.  After 
the  completion  of  the  Jury  and  the  com- 
meceement  of  the  trial,  the  Juror  discharged 
oa  account  of  absence  came  into  court 
Without  the  claim  that  the  accused  was  jnej- 
udlced,  his  counsel's  contention  tbat  the  ac* 
Hon  of  the  court  In  discharging  the  abinnt 
Juror  is  error  for  which  the  came  must  be 
reversed  cannot  be  entertained  with  faror. 
While  litigants,  withhi  the  statutory  restric- 
tions, have  power  to  reject,  it  is  not  their 
province  to  select  Jurors;  and,  ordinarily, 
when  a  prisoner  has  been  tried  by  <me  impar- 
tial Jury,  be  should  not  t>e  allowed  anodier 
trial  to  another  Impartial  Jury,  simply  be- 
cause the  court  excused  a  qualified  Juror  and 
selected  In  his  stead  another,  posaesaing  the 
same  qualiflcations,  and  against  whom  no 
objection  te  urged.  The  fifth  headnote  In 
People  V.  Barker,  60  Mich.  277,  27  N.  W.  588. 
is  as  follows:  "During  the  impaneling  of  a 
Jury,  in  a  criminal  case,  and  before  a  full 
panel  had  been  secured,  an  adjournment  was 
had  until  the  following  momlag.  Upon  the 
opening  of  court  at  the  appointed  hour,  a  Ju- 
ror who  had  been  accepted  as  one  of  the 
panel  prior  io  suc'i  adjoummant  failed  to  ap- 
pear, and  after  an  hour's  search  was  found 
In  a  room  of  an  hotel,  {laying  pooL  The  court 
excused  him  from  the  panel,  his  place  being 
filled  by  anothw  Juror,  to  which  order  the 
respondent  excepted.  Held,  that  a  circuit 
judge  Is  invested  with  a  certain  degree  of  dis- 
cretion In  the  selection  of  a  Jury,  which 
should  be  exerdaed  by  seeing  that  proper  and 
competent  men  are  selected;  and  so  long  aa 
the  case  of  the  respondent  Is  not  prejudiced 
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by  tbe  exercise  of  such  discretion  he  cannot 
complain."  'The  court  may,  of  Its  own  mo- 
tion, for  any  good  reason  excuse  a  qualified 
juror  from  sitting  on  tbe  panel  In  a  criminal 
case;  and  this  will  not  be  error  If  tbe  de- 
fendant iB  tried  by  a  Jury  of  lawful  men." 
People  T.  Arceo,  32  Gal.  40.  See,  also,  State 
V.  Davis  (W.  Va.)  7  S.  B.  24. 

Tbe  information  cbarges  that  plaintiff  In 
error  broke  and  entered  "the  store  building 
of  William  J.  Hugbes  and  Henry  Slecbta, 
partners  doing  business  In  tbe  firm  name 
and  style  of  Hugbes  &  Slecbta,"  and  It  ap- 
pears from  tbe  cross-examination  of  said 
William  J.  Hugbes  that  tbe  above-named 
firm  Is  composed  of  himself  and  Cbrlstina 
Slechta,  the  wife  of  Henry  Slecbta,  and 
that  the  store  building  In  question,  occupied 
by  said  firm  of  Hughes  &  Slechta  for  the 
purposes  of  trade,  Is  owned  by  George  Back- 
us. In  response  to  a  question  propounded 
by  the  prosecuting  attorney  on  redirect  ex- 
amination, and  over  tbe  general  objection 
that  the  same  was  "irrelevant  and  Imma- 
terial," the  witness  was  allowed  to  state 
that  at  the  time  In  question  there  was  no 
other  general  store  building  In  Gann  Val- 
ley, Buffalo  county,  S.  D.,  and  tbls  rul- 
ing of  the  court  Is  assigned  as  error.  To 
prevent  surprise,  and  enable  tbe  court  and 
counsel  to  deal  with  an  objection  under- 
standingly,  their  attention  must  be  brought 
directly  to  the  specific  point  wherein  tbe 
question  Is  claimed  to  be  Irrelevant  and  im- 
material, and,  unless  tbls  Is  done,  no  ques- 
tion is  presented  to  an  appellate  court  for  re- 
view. Mining  Co.  V.  Noonan,  3  Dak.  189; 
Agricultural  Works  v.  Young  (a  D.)  62  N. 
W.  432;  3  Bice,  Cr.  Br.  p.  2S8,  and  ntimerons 
cases  there  cited. 

Upon  the  ground  of  a  variance  between  the 
information  and  tbe  proof  as  to  tbe  ownership 
of  the  building  and  tbe  stock  of  merchandise 
therein  contained,  counsel  for  tbe  accused 
moved  tbe  court  to  direct  tbe  Jury  to  return  a 
verdict  of  not  guilty,  and  the  denial  of  said 
motion  is  assigned  as  error.  Tbls  motion  was 
properly  overruled.  There  Is  no  material  vari- 
ance between  tbe  Information  and  tbe  proof 
as  to  the  occupancy  of  the  building,  and  It  ap- 
pears from  tbe  undisputed  evidence  that  said 
building  contained  a  stock  of  merchandise 
belonging  to  the  firm  of  Hughes  &  Slechta  at 
the  -time  the  offense  was  committed.  The 
fact  that  the  title  to  said  building  was 
shown  to  be  in  another,  and  that  Slecbta's 
name  was  Christina,  Instead  of  Henry,  Is  not 
a  material  variance.  No  pretense  Is  made 
that  the  accused  was,  by  the  variance,  mis- 
led or  prejudiced  In  making  his  defense,  and 
surely  he  Is  not  exposed  to  tbe  danger  of  be- 
ing put  twice  in  Jeopardy  for  the  offense  de- 
scribed in  tbe  Information.  The  variance 
was  therefore  properly  disr^arded.  Section 
7588.  Comp.  I^ws;  Abb.  Tr.  Brief,  p.  411; 
Coates  V.  State  (Tex.  Cr.  App.)  20  S.  W. 
r»8.");  State  v.  Emmons  (Iowa)  33  N.  W.  672; 
Smith  V.  State  <Tex.  Cr.  App,)  29  S.  W.  775; 


Leslie  V.  State  (Fla.)  17  Sontb.  655;  Wl&slow 
V.  State  (Neb.)  41  N.  W.  1116.  As  the  view 
we  have  taken  of  tbe  questlws  presented  by 
the  record  leads  to  the  conclnslon  that  tbe 
case  was  correctly  tried,  and  submitted  to 
the  Jury  under  proper  instructions  as  to  the 
law  of  the  case,  the  jndcxneiit  of  tbe  trill 
court  is  affirmed. 

HANSY,      took  no  part  In  tbls  decision. 


BANKS  V.  GBAMBB. 
(Supreme  Court  of  Michigaa.    April  21.  1886.) 
Frikcipal         AosyT — Uxdisclosbd  PaiNinpAi. 
— -Appbal— Paii-dre  to  Excbpt. 

1.  In  an  action  to  recover  damages  for  faS- 
ure  to  fulfill  an  agreement  to  ptocnre  Insanuice 
on  plaintifTB  property,  it  Is  no  defense  that  de- 
fendant was  acting  for  another  person  in  mak- 
ing the  agreement,  unless  such  fact  was  diados- 
ed  to  plamtlff. 

2.  Assignments  of  error  baaed  on  mlinga  to 
which  no  exceptions  were  token  eannot  be  con- 
sidered. 

Brror  to  drenlt  conrtt  Washtenaw  coimty; 
Edward  D.  Kinne,  Judge. 

Action  by  Frmnk  Banks  against  Densmore 
Cramor  to  recover  damages  tat  failure  n> 
fulfill  an  agreement  to  Insure  plalntlfTs  prop- 
erty. Judgment  for  plalntlfl,  and  defendant 
brings  error.  Affirmed. 

Densmore  Cramer,  in  pra  per.  Arthur 
Brown  (E.  B.  Nwrls,  of  counsel),  for  appel- 
lee. 

MONTGOMERY,  J.  The  plaintiff  sued  to 
recover  damages  from  the  defendant  for  fail- 
ure to  fulfill  an  agreement  to  insure  plain- 
tifTs  property.  The  testimony  offered  on  bt^ 
half  of  the  plaintiff  tended  to  show  that  tbt- 
defendant  promised  the  plaintiff  to  cause  .n 
policy  of  insurance  to  be  written  on  his 
dwelling  house  in  tbe  sum  of  $800;  that  tbi- 
insurance  premium  was  paid;  and  that  plain- 
tiff supposed  that  the  insurance  policy  had 
t>een  issued  and  retained  by  the  defendant 
as  security  for  a  mortgage  which  defendant 
or  bis  fatber-ln-law  retained  on  plaintilTs 
property.  Plaintiff's  dwelling  house  was 
consumed  by  fire,  and  he  testified  that  he 
learned  that  defendant  had  pocketed  tbe 
money,  and  failed  to  effect  the  Insurance. 
The  case  turned  almost  wbolly  upon  ques- 
tions of  fact  It  seems  not  to  have  been  con- 
tended below  that  the  testimony  wholly  fail- 
ed to  show  any  ccmtract,  or  that,  if  the  ju- 
ry believed  plalntlfTs  testimony,  there  whf 
not  an  agreement  to  effect  insurance,  but 
It  was  claimed  that  tbe  defendant.  In  wfaat- 
ever  he  did,  acted  as  tbe  agent  of  one  Twicb- 
ell.  It  appears  that,  at  the  time  tbls  al- 
leged contract  was  made,  plaintiff  effected  n 
loan  through  Mr.  Cramer,  and  gave  a  mort- 
gage running  to  Twicbell.  Plaintiff's  testi- 
mony tended  to  show  that  be  supposed  tbat 
this  mortgage  ran  to  defendant.  However 
that  may  be,  the  defendant  was  eiuaiged  in 
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the  Insurance  business,  and  It  did  not  appear 
that  Twlchell  was.  It  does  not  necessarily 
follow  that,  because  defendant  represented 
Twicbell  In  making  the  loan,  he  did  not  act 
Independently  in  engaging  to  effect  Insur- 
ance. Tbe  elrcnlt  Judge  Instructed  the  jury 
that  If  the  defendant  was  acting  as  agent 
for  Twlchell,  and  disclosed  that  fact  to 
plaintiff,  then  plaintiff  could  not  recover.  We 
think  this  Instruction  sufficiently  favorable 
to  the  defendant 

There  are  numerous  'assignments  of  er- 
ror based  upon  the  rulings  which  are  not  ex- 
cepted to,  and  defendant  has  discussed  the 
testimony  in  his  brief,  and  endeavored  to 
show  that  that  of  plaintiff  was  untrue.  It 
Is  needless  to  say  that  we  cannot  deal  with 
such  questions  on  error.  There  are  no  oth- 
er questions  which  require  discussion.  We 
are  satisfied  that  no  legal  error  was  com- 
mitted, and  the  Judgment  will  be  affirmed. 

LONG.  C.  J.,  did  not  sit.  The  other  Jus- 
tices cooconed. 


FITZHUOH  et  al.  v.  RIYARD. 
(Snpreme  Ooor*  ot  Michigan.    April  21,  188G.) 
JOOTioi  CoDBT— Docket  E.>rrBY— Validiti  or 

JODOHBXT. 

A  default  judgment  of  a  justice  of  the 
peace  is  void  where  the  docket  entry  shows  that 
the  cause  was  adjourned  for  six  days,  without 
dtating  the  place  to  which  the  same  was  ad- 
journed. Waldron  t.  Palmer  (Mich.)  62  N.  W. 
731,  followed. 

Error  to  dnmlt  court.  Bay  county;  Andrew 
C  Maxwell,  Judge. 

Action  by  Charles  Fitzhugh  and  another, 
sureties  oa  the  replevin  bond  of  Charles  G. 
Fitzhugh,  ^ceased,  against  Leander  Rivard. 
Judgment  few  plaintiffs,  and  defendant  brings 
error.  Affirmed. 

Undner,  Porter  &  Haffey,  for  appellant. 
Slmouson,  GiUett  &  Courtright,  for  appellees. 

MONTGOMERY,  J.  Defendant  In  this 
erase  relied  upon  a  judgment  rendered  by  a 
j  ustice  of  the  peace.  The  docket  entry  show- 
ed that  the  cause  was  adjourned  for  six  days, 
without  stating  the  place  to  which  the  same 
was  adjourned.  The  case  Is  ruled  by  Wald- 
ron V.  Palmer  (Mich.)  62  N.  W.  731.  It  Is 
sought  to  distinguish  this  case  from  that,  on 
tlie  ground  that  In  the  former  case  the  de- 
fendant In  the  case  before  the  Justice  under- 
stcM>d  that  the  case  was  to  be  heard  at  the 
office  of  the  justice.  It  Is  sufficient  to  say 
tbat,  although  the  court  assumed  this  to  be 
tbe  fact,  no  proof  was  offered  to  show  it 
We  do  not  mean  to  Intimate  that  the  docket 
entry  could  be  supplemented  In  a  jurlsdlctton- 
a1  matter  by  such  proof,  if  offered.  The 
Jadarment  la  affirmed. 

LONG,  C  3.,  did  not  slL  Tbe  other  Joa- 
xiccs  concurred. 


REED  r.  JOURDAN. 
(Supreme  Court  of  Midiigan.    April  21,  180A.) 

Pl.BA.DIXO  AKD  PlUKir— DSFIXBS  HOT  PLBAPBU  — 

Fkaodulbnt  Co:(vbtakoes. 

1.  In  a  suit  hj  an  executor  under  How.  St. 
I  6881,  to  set  aside  a  voluntary  deed  by  his  tes- 
tator BB  in  fraud  of  creditiM?,  the  defease  that 
in  the  allowance  of  the  claims  to  the  payment 
of  which  tbe  laud  is  to  be  subjected,  and  m 
making  the  report,  only  one  of  the  two  commis- 
Bionero  acted,  unless  pleaded,  is  not  available  as 
a  defense,  though  evidence  in  Bujq^rt  thereof  is 
iotroduced. 

2.  In  Buch  a  suit,  a  decree  Betting  aside  the 

deed  absolutely  shonid  not  be  rendered,  but  It 
should  be  conditioned  on  the  nonpayment  of  the 
claims  within  a  specified  time. 

Appeal  frtnn  circuit  court,  Ottawa  county, 
In  chancery;  PfalUp  Padgham,  Judge. 

Suit  by  TheophlluB  M.  Reed,  administrator 
of  the  estate  of  Joseph  Jourdan,  against 
Pearley  Jourdan.  From  a  decree  for  plain- 
tiff, defendant  appeals.  Modified. 

Stephen  H.  Clink,  for  appellant  Louis  P. 
Ernst  (GecKge  A.  Farr,  ot  counsel),  for  ap- 
pellee. 

LONG,  C.  J.  The  bill  In  this  case  was  filed 
under  the  provisions  of  section  58U1,  How. 
St,  by  the  complainant  as  administrator,  to 
set  aside  a  deed  made  by  the  deceased  In 
his  lifetime  to  the  defendant  as  a  fraud  up- 
on the  creditors  of  the  estate.  The  statute 
provides  that  "when  there  shall  be  a  defi- 
ciency of  assets  In  the  hands  of  an  executor 
or  administrator,  and  when  the  deceased 
shall  in  his  lifetime  have  conveyed  any  real 
estate  or  any  right  or  interest  therein  with 
Intent  to  defraud  his  creditors,  or  to  avoid 
any  right  debt  or  duty  of  any  person,  or 
stiall  have  so  conveyed  such  estate  that  by 
law  the  deeds  or  conveyances  are  void  as 
against  creditors,  the  executor  or  adminis- 
trator may.  and  It  shall  be  his  duty  to  com- 
mence and  prosecute  to  final  judgment  any 
proper  action  or  suit  at  law  or  In  chancery 
for  the  recovery  of  the  same,  and  may  recov- 
er for  the  benefit  of  the  creditors  all  such 
real  estate  so  fraudulently  conveyed,"  etc 
The  bUl  alleges  substantially  that  the  com- 
plainant was  appointed  administrator  of  the 
estate,  and  that  no  personal  estate  came  in- 
to his  hands;  that  tbe  claims  against  the  es- 
tate to  tbe  amount  of  $666.82  were  duly  al- 
lowed by  the  commissioners  on  claims  aii- 
pointed  by  tbe  probate  court;  that  tbe  re- 
port of  said  commissioners  and  allowance 
of  said  claims  had  been  duly  filed  In  the  pro- 
bate court;  tbat  more  than  00  days  had 
elapsed  from  such  filing  and  allowance,  and 
that  no  appeal  had  been  taken  from  the 
same:  that  the  probate  court  bad  ordered 
the  payment  of  said  claims;  that  more  than 
60  days  had  elapsed  since  the  entry  of  such 
order,  and  said  claims  had  not  been  paid 
or  any  bond  given  for  such  payment  snd 
that  such  claims  constituted  the  lawful, 
liquidated,  and  adjudicated  ^^^^^^^^ 


948 


NORTHWESTEBN  REPOBTER,  Tot  08. 


said  estate;  that  the  expenses  of  admlnlstra- 
tlon  would  amount  to  about  97S;  and  that 
there  was  no  money  or  personal  property  of 
said  estate  to  pay  the  same.  The  bill  fur- 
ther alleges  that  the  real  estate  of  the  de- 
ceased was  GO  acres  of  land  In  said  county, 
iDTentorled  and  appraised  at  the  sum  of  f  1,- 
200;  that  said  lands  were  Incumbered 
through  the  dower  interest  of  the  widow, 
and  also  a  mortgage  of  about  $290;  that  on 
December  21,  1S91,  and  two  days  after  the 
death  at  Joseph  Jourdan,  a  deed  of  the  north 
40  acres  was  recorded  from  him  to  the  de- 
fendant; ViaX  said  deed  was  without  consid- 
eration, and  was  dellTered,  If  at  all.  but  two 
days  before  the  death  of  the  deceased,  and 
after  the  debts  so  found  had  been  contracted, 
and  was  made  with  Intent  to  defraud  the 
creditors  of  the  deceased;  and  that  the  re- 
maining 20  acres  of  land  Is  wholly  Insuffi- 
cient to  pay  said  debts.  The  bUl  also  alleges 
that  complainant  had  been  licensed  to  sell 
said  lands,  but,  ta  consequence  of  the  record 
of  said  fraudnlCTt  deed,  could  not  Ao  so. 
The  answer  admits  the  appointment  of 
complainant  as  administrator,  and  states 
that  defendant  has  no  knowledge  of  the 
amount  of  the  personal  property  that  came 
Into  the  bands  of  the  oomiriainant  It  al- 
leges that  many  of  the  dalms  that  were  al- 
lowed against  the  estate  wwe  Illegal  and 
fraudulent,  and  were  permitted  to  be  ap- 
proved and  allowed  by  tbe  complainant  as 
Bucb  administrator;  that  the  claim  of  9440 
allowed  to  the  widow  was  wholly  fmodu- 
l«it,  and  without  foundation  In  fiict  or  equi- 
ty, and  was  weQ  known  so  to  be  by  the  com- 
plainant at  the  time  the  same  was  allowed, 
but  that  complainant.  Instead  of  def«idlng 
the  estate  against  said  fraudulent  and  dis- 
honest claim,  encouraged  and  advised  the 
making  of  such  claim,  and  fraudulently  con- 
nived at  the  allowance  thereof  by  the  Judge 
of  probate;  that  the  claim  of  D.  Cleland  of 
f4&23  was  upon  a  note  which  was  outilawed 
a  long  time  prior  to  the  allowance  thereof, 
notwithstanding  which  tiie  complainant 
made  no  defense  or  protest  against  such  al> 
lowance,  but,  on  the  contrary,  permitted  such 
allowance,  while  knowing  it  to  be  illegal; 
that  many  ot  tbe  other  claims  allowed 
against  the  estate  were  fraudulent  and  Ille- 
gal, which  fact  was  well  known  to  the  com- 
plainant; that  the  defendant  would  have 
aK>eared  and  defended  against  tbe  allow- 
ance of  said  claims  bad  he  not  relied  upon 
the  eiHnpIalnant  to  do  his  du^  as  admin- 
istrator, and  defend  the  estate  against  un- 
lawful <dalms;  that  the  defendant  therefore 
denies  that  said  claims  cMiatltnte  a  lawful 
debt  against  the  estate  to  the  amount  of 
$068.82,  or  to  ai^  other  amount  exceeding 
9100;  and  that,  under  the  drcumstances, 
tbe  complainant  Is  not  entitled  to  receive 
any  compensation  because  of  his  maladmln- 
)Btratl<Hi  ot  tbe  affairs  ot  the  estate.  The 
answer  further  sets  up  that  d^endant  nei- 
ther admits  nor  denies  the  allegation  of  the 


bill  as  to  the  dower  interest  ot  tbe  widow  m 
the  real  estate  In  question.  The  answw  then 
States:  "This  defaidant  says  that  It  la  true 
that  he  caused  a  warranty  deed  to  be  re- 
corded In  the  office  of  the  register  at  deeds 
of  the  county  of  Ottawa,  wherein  and  bj 
virtue  of  which  tbe  deceased  bad  in  his  Ute- 
tlme  conv^ed  to  tbe  defendant  the  for^ 
acres  of  land  described  In  the  Mil.  bat  that 
said  deed  was  made  and  delivered  without 
any  corrupt  or  fraudulent  purpose  whatsoev- 
er, and  was  acc^M  In  absolute  good  taith 
by  tbe  defendant,  and  for  a  good  and  snlii- 
dent  and  due  consideration."  A.  replication 
was  died,  and  the  proofs  taken  In  open  conn. 
The  record  states  that  "the  complainant'i 
counsel  offered  all  the  reonds  and  fllea  to 
the  probate  court,  including  all  the  claims 
presented  to  the  commlsidoneni  and  the4r 
flndii^  in  the  estiite  of  the  deceased.*'  Tbe 
record  farther  states:  "It  Is  admitted  that 
the  probate  proceedings  offered  were  l^sU 
In  form;  that  the  probate  court  had  Jurisdic- 
tion to  appoint  commissioners,  and  did  so  ap- 
point; and  that  tbe  flies  so  olfered  cmitaln, 
among  other  tilings,  what  purporto  to  be  a 
warrant  to  the  commissioners,  thsAr  report 
and  tbe  order  of  the  court  ISureon."  The 
Ondlng  of  the  commissioners  on  ciaSms 
shows  the  amount  as  stated  In  the  MU  of 
complaint  It  purporto  to  be  signed  by  the 
two  commissioners,  and  was  returned  and 
filed  In  tbe  probate  court  August  17,  WXL 
It  appears  from  the  testimony  that  no  ap- 
peal was  taken  from  the  allowance  of  these 
claims,  and  that  more  than  00  days  Itad 
elapsed  from  the  date  of  the  filing  ot  the 
report  of  the  commissioners  on  claims  in 
tbe  probate  court  before  tbe  present  bill  was 
filed.  It  was  shown  that  there  was  no  pet^ 
sonal  property  from  whicb  ttieae  claims 
could  be  iMiId.  It  was  further  shown  that 
two  days  before  the  death  of  the  deceasetL 
aud  after  all  these  debts  had  been  contran- 
ed,  the  deceased  delivered  to  tbe  defendant 
the  deed  in  controversy.  Hie  deed  purports 
to  have  been  dated  March  IS,  1887,  but  ii 
was  retained  fay  the  deceased,  and  not  deliv- 
ered until  December  25,  IS&l.  It  was  fur^ 
ther  shown  that  at  the  time  the  deed  bears 
date,  tbe  deceased  was  unmarried,  bot  thai, 
four  days  after  that  date,  he  manled  cme  Ar- 
amlnda  Ferguson,  who  remained  h|s  wife 
uutU  bis  death,  and  who  still  survives;  and 
that  she  had  no  knowledge  of  tbe  deed  until 
afti>r  the  death  of  her  husband. 

The  court  found  from  tbe  testimony  that 
under  the  circumstances,  tbe  widow  was  «ti- 
tled  to  her  dower  in  the  lands;  and,  farther, 
that  the  deed  was  made  without  considera- 
tion, and  with  intuit  to  hinder  imd  delay  the 
creditoiB  of  the  estete  In  the  coUcctlMi  of  the 
Just  claims  against  him  and  his  estate;  and 
that  the  same  waa  fraudulent  and  void 
against  his  creditors,  and  against  tbe  claims 
so  proved  against  his  estate;  and.  In  and  by 
the  decree,  the  court  set  aside  and  vacated 
the  deed.   The  defendant  npoo  tbe  bearing. 
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gare  no  catlsCactotT  explanntlcm  as  to  tbe 
manner  In  which  he  obtaloed  the  deed,  or 
that  any  consideration  was  paid  therefor. 
He  did  Introdnce  testimony  tending  to  show 
that  one  of  the  commissloaeni  did  not  flit 
while  the  proofs  were  being  taken  in  the  al- 
lownnee  of  the  claims,  and  that  such  com- 
missioner's name  was  signed  to  the  report 
by  the  other  commissioner.  He  also  gave 
some  testimony  tending  to  show  that  some 
of  the  claims  were  Invalid,  and  now  claims 
that  the  administrator  did  not  object  thereto, 
and  did  not  protect  the  estate  against  their 
allowance. 

The  contention  In  this  court  Is  that  the  de- 
cree of  the  circHit  court  cannot  stand:  (1> 
Be<-nase  It  sets  aside  the  decree  absolutely 
and  unconditionally;  (2)  because  only  one 
commissioner  acted  In  the  allowance  of  the 
claims  and  making  the  report;  (3)  because 
the  complainant  does  not  come  into  court 
with  clean  hands;  (4)  because  there  is  no 
showing  that  tbe  probate  court  ever  legally 
ordered  these  claims  to  be  paid  out  of  tbe 
property  of  the  estate. 

Upon  the  second  projwsitlon,  we  think  tbe 
defendant  cannot  be  heard  here.  There  was 
no  such  claim  set  up  in  the  answer.  The 
answer  does  not  deny  tbe  Jurisdiction  of 
the  eommiasioners  to  act,  nor  does  It  deny 
the  validity  of  their  action.  It  admits  that 
the  claims  set  up  are  Just  to  the  amount  of 
¥100.  The  complaint  Is  that  the  clalmg  are 
nnjust  In  themselves,  and  that  the  adminis- 
trator did  not  do  his  duty  In  not  contesting 
them.  Tbe  rule  in  such  cases  Is  that,  besides 
answering  the  complainant's  case  as  made  by 
the  bin,  the  defendant  must  state  to  the  court 
la  his  answer  all  the  circumstances  of  which 
he  intends  to  avail  himself  by  way  of  defense, 
for  it  is  a  rule  that  the  defendant  Is  bound  to 
apprise  the  complainant  by  his  answer  of 
the  nature  of  the  case  he  intends  to  set  up, 
and  that  he  cannot  avail  himself  of  any  mat- 
ters in  defense  which  are  not  stated  in  his 
answer,  even  though  they  should  appear  lu 
his  evidence.  1  Barb.  Ch.  Prac.  137.  This 
rule  is  settled  In  this  court  In  Van  Dyke  v. 
Davis,  2  Mich.  144;  Smith  v.  Brown,  2  Mich. 
161;  Posdick  v.  Van  Husan,  21  Mich.  573; 
Smith  v.  Rumsey,  33  Mich.  189;  Higman  v. 
Stewart.  38  Mich.  519.  In  Smith  v.  Rum- 
sey, supra,  it  was  said:  "The  proposition  that 
tbe  court  is  bound  to  adjudge  according  to  the 
case  shown  and  Issues  raised  by  tbe  plead- 
ings is  so  evident,  and  has  so  repeatedly  been 
expounded  and  applied  In  this  state,  that  any- 
thing beyond  a  reference  to  It  would  scarcely 
be  excnsable."  Oomplalnant  contends  upon 
tills  point  tliat,  if  for  no  other  reason,  this 
defense  cannot  be  made,  as  the  decision  and 
finding  of  the  commissioners  cannot  be  Im- 
peached collaterally.  We  need  not  discus:* 
this  view  of  the  case,  being  satisfied  to  rest 
our  decision  upon  the  ground  that  no  such 
claim  was  set  up  in  the  answer. 

The  court  below  found  upon  the  third  and 
fourth  points  tgalnst  tbe  coatentlon  of  the 


defendant,  and  we  tUnk  properly,  nnder  tbe 

evidence. 

We  think  defendant's  first  point  has  some 
merit.  The  decree  sets  the  deed  aside  ab- 
solutely, mils,  we  think,  should  not  be  done, 
and  that  the  defendant  should  have  been  per- 
mitted, upon  the  payment  of  the  claims  and 
the  costs  of  the  proceedings  In  tbe  probate 
court  and  of  the  circuit  court,  to  have  re- 
tained the  lands  subject  to  the  widow's  dower 
interest  therein.  Tbe  decree  will  be  modified 
to  that  extent,  and  provide  for  such  payments 
within  60  days  of  such  claims  and  costs  by 
the  defendant;  but,  upon  failure  to  pay  the 
same  within  such  time,  the  decree  of  the 
court  below  will  stand  affirmed.  Nether  par- 
ty will  recover  costs  of  this  court  The  other 
Justices  c<HicutTed. 


CITX  OF  LANSING  v.  LANSING  CITY 
ELBCTBIG  RY.  CO. 
(Supreme  OomC  of  Midii«an.    April  21,  1896.) 
SraBXT-RAiLWAT  CoHPANT— Urdikanci  QBAaTina 

FrAK(1HI8E — CONBTHUCTION — PATISa  Bl^ 

TWEES  Tracks— U A XD AMDS, 

1.  City  of  Lansing  Ordinance  No^  61  (grant-, 
ing  a  street-railway  company  the  francmse  to 
lay  its  tracks  npos  tbe  street),  by  section  16, 
provides  that  the  railway  cmupaoy,  in  coostruct- 
mg  its  trades,  shall  pave  between  the  tracks 
with  Uie  same  material  as  that  adjoining  said 
trades;  and,  if  the  dty  provides  for  paving  or 
repairiDK  any  street,  the  company  shall  use 
within  the  railway  tracks  the  same  material,  auil 
keep  the  same  in  good  repair,  field,  that  the 
company  is  bonnd  to  repave  between  the  tradu, 
in  case  a  street  is  repaved  with  different  materi- 
al, with  the  mHterial  used  in  the  new  pavement. 

2.  Mandamus  will  lie  to  compel  a  street-rail- 
way company  to  pave  the  street  between  its 
tradts  as  required  by  the  (wdinance  grauting  it 
the  franchise  to  lay  ue  tracks  upon  the  street. 

Certiorari  to  drcnlt  court  Ingham  county; 
RoUin  H.  I^rsiHi,  Judge. 

Mandamus  proceedings,  on  the  relation  of 
tbe  city  of  Lansing,  against  the  Laming 
City  Electric  Railway  Oonqiany.  There  waa 
a  judgment  for  relator,  and  defendant  brings 
certiorari.  Affirmed. 

Jay  P.  Lee,  for  appellant  Russell  C. 
Ostrander,  City  Atty.,  for  appellee. 

LONG,  C.  J.  In  June,  1895,  a  petition  was 
filed  In  the  Ingham  circuit  asking  an  order 
against  the  respondent  to  show  cause  why 
mandamus  should  not  issue,  requiring  It  to 
pave  with  brick  that  part  of  Washington 
avenue,  in  the  city  of  Lansing,  from  Kala- 
mazoo street  south  to  tbe  bridge  across 
Grand  river,  lying  between  the  rails  of  Its 
track,  and  on  each  side  of  Its  track,  to  the 
end  of  Its  ties.  In  answer  to  an  order  to 
show  cause  the  respondent  made  return,  and 
on  the  hearing  In  the  ctrcnit  court  that  court 
determined  that  the  respondent  should  pave 
with  brick  such  portions  of  its  street  between 
Its  tracks,  and  denied  the  mandamus  to  com- 
pel It  to  pave  that  portion  outside  Its  tracks. 
Tbe  case  comes  to  this  court  by  writ  of  cer- 
tiorari tqwn  behalf  of  tbe  respondent .  The 
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errors  claimed  are  (1)  that  mandamus  Is  not 
the  proper  remedy;  (2)  in  ordering  the  man- 
damus to  issue  to  compel  the  pavlxig  between 
the  tracks. 

It  appears  that  prior  to  the  organization 
of  the  respondent  company  the  Lansing  City 
Railway  Company  was  organized,  and  ob- 
tained certain  privileges  and  franchises  from 
the  city  of  Lansing,  In  1886,  under  Ordinance 
No.  (0.  of  the  Public  Ordinances  of  said  city. 
Under  this  ordinance  the  company  bad  the 
right  to  construct,  maintain,  and  operate  a 
street  railway  by  electricity.  The  respond- 
ent Is  the  success  or  or  that  company,  hav- 
ing obtained  all  Its  rights,  privileges,  and 
franchises,  and  Is  operating  by  electricity  its 
railroad  within  the  dty  of  Tjansing.  Sec- 
tion 12  of  Ordinance  No.  61  provides:  "The 
common  council  hereby  reserves  the  right  to 
make  snch  further  rules,  orders  and  regula- 
tions as  may  from  time  to  time  be  deemed 
necessary  to  protect  the  interests,  safety, 
welfare  or  accommodation  of  the  public  in 
relation  to  said  railway,  not  Inconsistent 
with  the  provisions  of  this  ordinance."  Sec- 
tion 15  provides:  "Said  railway  company, 
in  constructing  Its  tracks  along  any  streets 
or  avenues  that  are  pared,  shall  pave  be- 
tween said  tracks  with  the  same  material 
OS  that  adjoining  said  tracks.  If  the  city 
sball  provide  for  the  paving  or  grading  any 
fttoeet  or  repairing  of  any  of  the  bridges  occu- 
pied by  said  company,  the  said  company  shall 
contemporaneously  with  the  paving  or  grad- 
ing of  streets  or  repairing  of  bribes,  at  its 
own  expense,  grade  or  repair  within  said 
railway  company's  trad£  with  the  same  ma- 
teiial,  or  wltb  material  and  In  a  manner 
satisfactory  to  the  common  council,  and  at 
all  times  keep  or  cause  to  be  kept  such  pave- 
ments or  bridge  planking  within  said  track 
In  good  repair."  When  the  Lansing  City 
Railway  Company's  tracks  were  first  con- 
structed along  Washington  avenue,  said 
avenue  was  paved  with  cedar  blocks  between 
Kalamazoo  street  and  the  bridge  crossing 
Grand  river.  The  company  used  the  same 
material  between  its  rails  along  Washington 
avenue,  between  these  points.  In  1892  the 
lousing  CII7  Railway  Company  passed  Into 
the  hands  of  a  receiver,  and,  while  the  road 
was  under  his  control,  permission  was  grant- 
ed him  to  lay  T  rails  upon  all  Its  lines  In  the 
city,  upon  condition  that  the  company  pave 
between  its  rails  under  the  supervision  of  the 
city  engineer,  and  subject  to  approval.  That 
permission  from  the  council  reads  as  fol- 
lows: "Resolved  by  the  common  council  of 
the  city  of  Lansing,  February  18,  1892,  that 
the  railway  company  be  and  are  hereby 
permitted  to  lay  a  "I"  rail  on  their  lines  with- 
in the  city  limits:  provided,  they  pave  to  the 
rail  80  as  not  to  Interfere  with  the  carriage, 
wagon  or  sleigh  traffic  of  the  city,  and  to 
be  under  the  supervision  of  the  city  engineer, 
and  subject  to  approval."  The  respondent 
began  the  relaying  of  its  entire  line,  using 
the  T  rail,  and,  though  remonstrated  with 


by  the  council,  It  laid  cobblestones  between 
its  rolls  on  that  portlrai  of  the  street  here 
in  controversy.  On  July  80,  ISM,  a  resola- 
tion  was  passed  by  tbe  common  conncU  as 
follows:  "Resolved  by  the  common  conncU 
of  the  city  of  Lansing  that:  whereas.  It  has 
been  deemed  a  necessity  this  conncU  that 
Washington  south  should  be  paved  with 
brick  friKn  the  north  ride  of  Kalamazoo 
street  south  to  Grand  River;  and  whereas, 
the  franchise  of  the  lAnsing  City  Railway 
provides  that  they  shall  contenqmraneonsiy 
with  the  paving  of  any  street,  at  their  »- 
pense,  pave  witn  the  same  material  all  that 
portion  of  sold  street  that  lies  between  tbelr 
tracks  and  so  tAt  on  either  side  as  may  be 
disturbed  by  tbe  laying  or  relaying  of  tbe 
ties:  Therefore,  be  it  resolved  that  the  may- 
or and  city  clerk  notl^  the  oflteera  ot  tbe 
Lansing  City  Railway  In  writing  that  they 
are  hereby  required  to  pave  that  portion  of 
said  Washington  avenue  that  should  be  pav- 
ed by  them  under  tbelr  frandilse,  at  the 
same  time  and  with  the  same  material  that 
the  balance  of  the  street  Is  to  be  pared 
with."  Notice  of  this  resolution  was  served 
tq>on  the  railway  company.  The  company 
refused  to  pave  within  Its  tradu  with  brick. 
Upon  the  hearing  of  the  case  In  the  court 
below,  It  itaM  contended  by  counsel  for  the 
respondent  that  the  ordinance  above  quoted 
contains  no  provlslw  for  repaying  the  street, 
and  that,  under  the  terms  of  the  ordinance, 
It  Is  required  only,  in  laying  Its  trade  In  any 
street  which  Is  paved,  to  pave  when  the 
tiack  is  laid  with  the  same  material  as  that 
upon  tbe  street,  and  thereafter  to  keep  such 
pavement  in  repair;  that  if  the  track  is  laid 
In  a  street  wMch  Is  not  paved,  and  the  dty 
afterwards  pave  that  street,  thm,  by  the 
terms  of  the  ordinance,  It  is  required  to  pave 
with  tbe  same  material  tiiat  the  dty  uses, 
and  at  the  same  time,  and  after  that  to  keep 
the  street  used  by  the  roadbed  in  repair; 
that  under  no  circumstances  is  it  bound  to 
repave  any  portion  of  the  street,  except  by 
way  of  repair  merely,  and  In  such  repairing 
it  Is  not  required  to  lay  or  use  other  material 
than  that  which  had  before  been  used  by  it 
In  paving  between  the  tracks.  The  circuit 
Judge  did  not  agree  with  counsel  In  this  con- 
tention, but  held  that  tbe  company  was 
bound  to  repave  with  the  same  materia]  that 
the  city  used.  We  think  the  court  below 
was  correct  In  this  Interpretation  of  section 
16  of  tbe  ordinance.  Tbe  Lansing  City  RoU- 
way  Company  obtained  all  Its  righto  to  lay 
Its  tracks  upon  the  streeto  of  the  dty  of 
Lansing  under  and  by  virtue  of  Ordinance 
No.  61.  and,  by  the  terms  of  section  15  of 
that  ordinance.  It  Is  bound,  whenever  the 
city  shall  lay  a  pavement,  dther  original  or 
In  repavlng,  to  lay  a  pavement  of  similar  ma- 
terial within  the  lines  ot  its  rails,  when  the 
common  conndl  shall  so  determine.  This 
section  could  not  be  so  c(»istrned  as  to  per- 
mit the  company,  when  It  has  <mce  paved 
within  its  tracks,  to  contippe  that  chaiacter 
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of  parenieat  for  all  time,  whatever  pavement 
the  city  ml^t  coBdnde  to  lay  upon  ttae  street 
OQts^  tbe  rails.  We  think  the  ordinance 
was  Intended  to  require  the  railway  company 
to  pave  or  repare  between  Its  tracks  with  a 
substance  at  like  character  as  the  city  might 
use  in  paring  outside  the  tracks,  whether  the 
city  was  paving  a  street  for  the  flrst  time, 
or  was  repavlng  it  The  company,  for  the 
purpose  of  operating  Its  road  1^  electricity, 
asked  to  have  the  rl^t  to  lay  a  T  rail.  This 
permlralon  was  ^ven  upon  condition  that 
the  company  pave  between  Its  tracks  under 
the  supervision  of  the  dty  engineer,  and  sub- 
ject to  approval.  The  city  council  undoubtr 
edly  had  In  mind  the  terms  of  section  15  of 
Ordinance  61,  and  that  by  Ita  terms  the 
respondent  wonM  be  compiled  to  leli^  Its 
pavements  with  like  material  as  tba  dty 
might  use  when  it  paved  or  r^taved  a  street 
This  Is  the  plain  intoit  of  section  15,  and  the 
respondent  Is  bound  to  comply  with  Ite 
terms. 

The  point  that  mandamte  Is  not  the  proper 
remedy  has  no  force.  It  was  the  plain  duty 
of  the  railway  company,  when  ordered  by 
the  council  to  repave  with  brick  between  Its 
tracks,  to  have  complied  with  the  resolution. 
City  of  Detroit  v.  Ft  Wayne  &  B.  I.  By.  Oa, 
95  Mich.  456,  51  N.  W.  958.  The  order  made 
by  the  court  below,  directing  the  perform- 
ance of  this  duty  by  respondent,  most  be  af- 
firmed.  The  other  justices  ccmcnrred. 


PEOPLE  V.  KNOPF  et  al. 
(Siqtreme  Oonrt  of  Michigan.  April  21,  1896.) 
iKTOXicATiss  Liquors— Crimixal  Probbcotion — 
SurriciBNCT  of  Evidbnck. 
Id  a  proaecation  for  Tiolatkm  of  the  local 
option  law.  th»e  was  evidence  that  defendants 
sold  intoxicatiDg  liquors  as  a  beverage,  and 
a  saloon  and  place  where  lager  beer  and  whisky 
were  kept  for  sale,  as  alleged  in  tbe  informa- 
tion, to  Bocfa  persons  as  applied  for  them;  that 
there  was  a  pool,  billiard,  and  card  table  in  the 
room;  and  that  soft  drinks  were  sold  there. 
Held,  that  the  eridence  was  snfficieot  to  snpport 
a  conTictioa,  though  there  waa  no  evidence  that 
defendants  were  not  registered  i^armacists. 
People  V.  Berry  (Mich.)  66  N.  W.  98,  f<rilowed. 

Exceptions  from  circuit  court,  Hillsdale 
county;  Victor  H.  Lane,  Judge. 

George  Knopf  and  Fred  Knopf  were  con- 
victed of  keeping  a  place  and  aaloon  where 
Intoxicating  liquors  were  sold,  stored  for 
sale,  and  furnished  as  a  beverage.  In  viola- 
tion of  the  local  option  law,  and  appeal.  Af- 
firmed. 

Defendants  claimed  tliat  the  people  had 
failed  to  make  out  a  case,  because  no  evi- 
dence was  offered  tending  to  prove  that  Uiey 
were  not  registered  pharmacists. 

W.  D.  Fast,  for  appellante.  Guy  M.  Ches- 
ter, Pros.  Atty.,  for  the  People. 

GRANT,  J.  Tbe  conviction  In  thia  case 
sbould  be  affirmed.  It  fails  directly  within 
the  rule  of  People  v.  Beny  (Mich.)  65  N.  W. 
08.    The  fixtures,  surroundings,  and  furni- 


ture were  such  as  all  know  are  foond  In  tbe 
ordinary  sakHui*  and  are  never  the  accom- 
panimente  of  a  drag  store.  The  statement  in 
the  r^rd  Is  that  **the  people  gave  evidence 
tending  to  prove  that  tiie  defendants  sold  In- 
toxicating liquors  as  a  beverage,  and  kept  a 
saloon  and  place  where  intoxicating  liquors, 
namely,  lager  beer  and  whisky,  were  iept  for 
sale  as  a  beverage,  as  alleged  in  the  Informa- 
tion, to  such  persons  as  applied  for  than,  and 
that  there  was  a  pod,  blUlard,  and  card  ta- 
ble In  tlie  room,  and  soft  drinks  were  sold 
therein."  The  respondente  introduced  no 
evidence.  We  said  in  tbe  Beny  Case:  "Tbe 
testimony  taken  discloses  the  situation  and 
CfaaractOT  of  an  ordinary  saloon,  and  there 
was  enongfa  testimony  to  make  a  prima  facie 
case  tbat  the  respondente  were  not  engaged 
in  the  business  of  keeping  a  drug  store,  and 
was  snffldent  for  the  Jury  to  find  tbat  the 
respondente  w«e  not  drnggistB."  We  bdd 
this  sufi&dent  aside  from  the  evidence  that 
they  had  filed  no  drugglste'  bonds.  Convic- 
tion alBnaed.   The  other  ]ustl(%s  concurred. 


PETAJA  V.  AURORA  IRON  MIN.  CO. 

(Supreme  Court  of  Michigan.    April  21,  1896.) 

MuTBB  ASD  Sbrtant— Mixing— Savs  Plaos  tob 
Work — Pbllow  Sbkvants. 

1.  Portions  of  the  stope  or  room  from  which 
the  ore  is  l>eiiig  taken,  and  whidi,  as  the  work 
progresses,  it  becomes  necessary  to  timber,  are 
not,  from  the  time  it  becomes  necessary  to  tim- 
lirr  them,  places  for  work,  within  the  role  re- 
quiring a  master  to  fnmiah  his  enqiloyfis  a  aafe 
Iilace  to  work. 

2.  A  shift  boM  of  minen  is  a  fellow  serv- 
ant of  a  trammer. 

On  reh^ulng.  Affirmed. 

For  former  opinion,  see  64  N.  W.  335. 

Julius  J.  Patek  (Clark  &  Pearl  and  Cablli  &. 
Ostrander,  of  counsel),  tor  appellant  Charles 
B.  Miller,  for  appellee. 

HOOKER,  J.  Tbe  aubstance  of  the  ques- 
tion which  we  are  disposed  to  consider  upon 
the  rehearing  of  this  cause  is  whether  tbe 
fact  that  mining  operations  have  proceeded 
beyond  a  given  point  in  the  stope,  and  the 
stope  has  been  "timbered  up"  to  tbat  point, 
changes  the  portion  so  timbered  so  that  It  Is 
to  be  treated  as  a  place  to  work,  within  the 
decisions  requiring  a  master  to  fumish  the 
servant  a  reasonably  safe  place  to  work. 
The  alleged  Inaccuracy  of  the  court  in  stat- 
ing tbat  the  testimony  showed  tiiat  the 
miners  had  not  put  the  newlynjpened  space 
in  condition  for  the  timber  men,  has  no  bear- 
ing upon  this  question;  and  we  are  satis- 
fled  with  the  proposition  enunciated,— that 
the  failure  of  the  miners -or  boss  to  notify  the 
timber  men  that  tbe  place  was  In  readiness 
was  the  negligence  of  fellow  servants  of  the 
plaintiff.  But  It  was  urged  by  counsel  tbat 
in  the  discussion  of  the  question  tbe  court 
neglected  to  consider  tbe  fact  that,  at  tbe 
time  of  the  accident,  the  last  timbers  set 
did  not  support  the  roof  of  the  mli^  the 
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laf glti£  being  some  distance  below  the  roof, 
by  reason  of  the  caving  or  dropping  of  ore 
from  the  roof,  above  the  lagging,  until  it  left 
a  space  between  the  lagging  and  the  roof  of 
the  mine,  and  that,  as  this  increased  the  area 
of  roof  unsupported.  It  caused  the  ore  to  fall 
and  Injure  the  plaintiff.  It  is  apparent  that 
if  we  are  to  adhere  to  the  holding  that  min- 
ers and  trammers  are  fellow  servants,  and 
that  the  shift  boss,  like  the  foreman  of  a 
section  gang,  Is  not  an  exception,  tbere  can 
be  no  theory  upon  which  the  plaintiff  c&n 
recover,  except  that.  Immediately  the  room 
was  In  readiness  for  timbers,  It  was  the  duty 
of  the  master  to  see  that  they  were  properly 
set  and  maintained.  And  It  is  obvious  that 
this  claim  must  be,  as  it  is,  planted  upon  the 
rule  that,  Ip  appropriate  cases,  requires  the 
master  to  provide  a  safe  place.  The  (^ra- 
tion of  mining,  In  this  and  similar  mines.  Is 
to  sinlE  a  shaft,  and  from  the  shaft  start  a 
drift,  from  which  stopes  or  rooms  are  ex- 
cavated across  the  vein,  from  the  lower  to 
the  upper  or  hanging  wall.  It  is  accom- 
plished by  caving  down  and  removing  the 
ore.  It  is  manifest  that  this  cannot  proceed 
unless  the  roof  is  supported  behind  the  min- 
ers, and  this  is  done  by  putting  up  timbers 
to  support  the  roof  until  the  ore  shall  be 
excavated  beyond.  It  is  said  that,  when  the 
room  has  been  excavated  sufficiently  large, 
it  is  the  practice  to  cave  the  room  down  Into 
the  mining  sets,  and  place  more  timbers  on 
top  of  the  first.  Now,  if  this  room  can  prop- 
erly be  said  to  be  a  place  furnished  to  the 
servants  in  which  to  carry  on  the  master's 
business,  and  which  he  must,  at  his  peril, 
keep  in  reasonably  safe  condition,  as  a  fac- 
tory or  warehouse,  then  the  cose  should  have 
gone  to  the  Jury;  but,  U  It  Is  not  such  a 
place,  then  It  falls  within  that  other  rule, 
that  the  duty  of  the  master  Is  performed 
by  using  reasonable  care,  or  furnishing  suit- 
able material,  and  employing  capable  and 
efficient  men  to  do  the  work.  In  view  of  the 
cases  of  Schroeder  v.  Railway  Co.  (Mich.) 
61  N.  W.  G63,  and  Beesley  v.  F,  W,  Wheeler 
&  Co.,  Id.  058,  cited  in  the  former  opinion, 
there  is  no  doubt  that  a  master  must  furnish 
a  reasonably  safe  place  for  a  servant  to 
work.  If  a  structure  Is  required  for  the  car- 
rying on  of  his  business;  and  the  briefs  fur- 
nished in  this  case  upon  the  part  of  the 
plaintiff  would  render  us  more,  assistance, 
bad  tbey  called  our  attention  to  cases  estab- 
lishing the  claim  that  a  master  is  obliged 
to  make  safe  the  place  which  the  servant 
makes  and  occupies  as  a  means  of  doing  his 
work,  or  which  results  as  an  Incident  of  the 
work,  although  it  necessitates  his  presence 
in  a  place,  to  a  grater  or  less  degree,  un- 
safe. In  such  cases,  must  the  master  stay 
with,  or  follow  up,  the  servants,  to  be  cer- 
tain that  they  make  the  place  safe,  bo  that 
they  or  some  of  them  be  not  injured?  There 
are  many  cases  which  draw  the  distinction 
pointed  out  Such  a  case  is  Beesley  v.  F.  W. 
Wheeler,  supra.  Several  other  cases  are  cit- 


ed in  the  former  opinlcm.  In  Fraser  Y.  I*iini- 
ber  Co.,  4S  Minn.  237,  47  N.  W.  785,  It  is  sold, 
"An  important  c<xtsideration,  often  oTer- 
looked,  is  whether  the  structnre,  appliance, 
or  instnimratallty  is  one  which  has  been  fur- 
nished for  the  work  In  which  the  servants 
are  engaged,  or  whether  the  furnishing  and 
preparation  of  It  Is  Itself  part  of  the  work 
which  they  are  employed  to  perform."  Am 
we  undatitand  from  the  brief  of  counsel  and 
the  reoord,-~and  we  do  not  discover  a  de- 
nial of  lt,—thi8  stope  or  room  starts  from  a 
drift  at  or  near  wliat  is  called  the  "foot  wall." 
which  Is  the  bottom,  as  distinguished  from 
the  overlying  stratum  of  the  vein  of  ore. 
Both  foot  wall  and  top  wall  depart  from  tho 
level,  and  dip  sharply,  so  that,  in  nmnlng 
the  ttope  on  a  level,  it  can  go  but  a  abort 
distance  until  the  top  or  overhanging  wall  is 
reached;  and  then  the  operation  Is  repeated 
above  the  lagging,  removing  the  lagging  and 
caving  down  the  roof,— supporting  the  new 
roof  thus  formed  by  new  sets  placed  opon 
the  first  Thus,  so  far  as  the  lagging  is 
concerned.  It  has  a  temporary  use  merely 
to  enable  the  miners  to  push  the  tweast 
through  to  the  overhanging  wall,  by  support- 
ing the  roof.  It  la  a  part  of  the  operation 
of  miolng,  as  much  as  a  blast  or  a  staging, 
and  Is  not  a  part  of  the  permanent  stmcture. 
The  following  cases  confirm  us  In  our  <^in- 
l<m  that  as  an  incident  or  means  of  excavat- 
ing the  ore,  the  master  has  only  the  duty  nt 
furnishing  competent  men,  and  fumiahlDg 
suitable  materials  for  the  use  of  those  enga- 
ged In  the  common  employment:  Hall  v. 
Johnson,  3  HurL  &  C.  589,  where  it  was  held 
that  "an  underlooker  In  a  mine,  whose  duty 
It  was  to  examine  the  roof,  and  prop  It  np 
if  dangerous,  was  a  fellow  laborer  with  a 
workman."  Waddell  v.  SImosmi.  112  Pa.  St 
567,  4  Atl.  725,  where  it  was  decided  that 
"the  operator  of  a  coal  mine  fulfills  the  mea»- 
use  of  his  duty  to  his  employes  if  he  com- 
mits his  work  to  careful  and  skillful  bosses 
and  superintendents."  And  In  Coal  Co. 
ScheUer,  42  HI.  App.  610,  the  court  held  that 
if  a  master  exercises  reasonable  or  ordinary 
care  in  selecting  men  and  materials,  a  mine 
owner  Is  not  liable  If  the  roof  falls.  In 
Mining  Co.  v.  Kitts,  42  Mich.  34,  3  N.  W. 
240,  a  workman  was  Injured  by  a  fall  oc- 
casioned by  the  breaking  of  a  bridge  across 
a  permanent  opening,  consisting  of  a  winse 
or  perpendicular  shaft  for  ventilation  In  a 
mine.  The  timber  man  was  held  to  t>e  a 
fellow  servant,  which  excludes  the  theory 
contended  for  in  this  case.  A  case  substan- 
tially  like  the  one  before  us  is  Mining  Co.  v. 
Clay's  Adm'r  (cited  in  the  former  opinion), 
3S  N.  E.  610.  We  see  no  occasioa  to  change 
or  modify  the  opinion  heretofore  filed  La  this 
cause,  which  disposed  of  all  qo^stlons  neces- 
sary to  a  decision  of  the  case.  Judgment  af- 
firmed. 

LONG,  0.  J.,  took  no  part  in  the  dedaloD. 
The  other  Justices  concurred. 
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MICHIGAN  LAND  &  IRON  CO.,  Limited,  t. 
CLEVELAND  SAWMILL  ft 
LUMBER  CO. 
(Snpreme  Coart  of  Michixan.    April  21,  1896.) 

RBFt'UL  TO  SotfPBND  TSMPOlUaT  IB J D MOTION — 

Wbsk  Distuhbbd. 

In  an  action  to  enjoin  defendant  from 
dammins  a  creek  atong  wtaidi  both  eomplainaot 
and  def«idant  owned  timber  land,  on  toe  filing 
of  the  answer  admitting  the  material  facts  al- 
leged by  eomplainaot,  but  denyiug  that  any  eeri- 
0U8  injury  would  be  caused  to  its  land,  and  al- 
leging that  the  dam  was  necessary  to  provide  a 
Sow  of  water  to  float  defmdant's  loga,  that  its 
toga  could  not  be  brought  down  to  its  mill  with- 
out the  use  of  the  dam,  and  that  to  restrain  it 
from  maintaining  the  dam  would  cause  it  an 
injury  20  times  greater  than  the  damage  to  com- 
plainant, the  court  auspeoded  the  temporary  in- 
junction before  issued  for  CO  days,  on  defend- 
ant's giving  bond  to  nay  any  damages  which 
might  result,  and,  at  the  end  of  such  time,  ans- 
peoded  it  for  60  day«  more.  Held,  that  a  re- 
fusal to  further  suspend  the  same,  at  the  end  of 
the  120  days,  to  enable  defendant  to  get  out  the 
remainder  of  its  loga,  would  not  be  d&turbed. 

Appeal  from  drcnlt  court,  Marquette  coun- 
ty, In  chancery;  John  W.  Stone,  Judge. 

Bill  by  the  Michigan  Land  &  Iron  Compa- 
ny, Limited,  against  the  Cleveland  Sawmill 
&  Lumber  Company,  to  restrain  the  construc- 
tion of  a  dam  and  the  flooding  of  Its  lands. 
From  a  judgment  for  complainant,  defendant 
appeals.  Affirmed. 

Claric  &  Pearl,  for  vpdlant  Ball  &  Ball, 
tor  i^^Uee. 

GRANT,  J.  In  1880  one  John  C.  Brown 
entered  Into  a  logging  contract  with  R.  K. 
Hawley  and  Thomas  H.  McQraw,  by  which 
he  agreed  to  cut,  skid,  haul,  bank,  and  de- 
liver to  them,  all  the  ptne  from  certain 
lands  situated  in  the  county  of  Marquette, 
Mich.,  and  on  the  upper  part  of  Dead  river 
and  its  tributaries.  One  of  these  tributaries 
Is  known  as  "Clai^  Creek,"  which  flows  into 
Bruce  creek,  which  flows  into  Dead  river. 
Neither  of  the  flrst  two  streams  Is  navigable. 
The  logs  could  not  be  floated  down  either  of 
them  without  building  dams  and  creating  a 
flood.  In  1800  Brown  built  a  dam  across 
Clark  creek,  situated  partly  on  the  lands  of 
Hawley  &  McGra.w,  and  partly  on  the  lands 
of  the  complainant  By  reason  of  this  dam, 
about  120  acres  ot  the  complainant's  land 
were  overflowed,  and  the  timber  destroyed. 
Of  the  construction  of  this  dam  the  complain- 
ant had  no  knowledge,  and  first  obtained  pos- 
itive knowledge  of  It  about  August,  1892, 
when  It  presented  a  claim  to  Brown  for  dam- 
ages, which  was  never  paid.  Brown  failed, 
and  surr»idered  his  contract  to  Hawley  & 
McGraw,  who,  in  turn,  sold  and  assigned  the 
entire  business  to  defendant.  The  dam  was 
used  to  get  oat  logs  during  the  season  of  1891 
and  1892.  It  was  not  used  during  the  seasons 
of  1893  and  1804,  except  in  the  spring  and 
summer  of  18&4,  wber  it  was  used  to  create 
floods  to  help  drive  the  logs  below  Into  the 
raaln  stream.   In  the  winter  of  18&1-6  de- 


fendant cut  and  banked  upon  Clark  creek, 
above  the  dam,  mostly  on  complainant's  land, 
about  2,000,000  feet  of  ioga.  The  defendant 
obtained  no  permission  from  the  complainant 
to  so  use  Its  land,  and  complainant  was  not 
aware  of  it  until  the  logs  were  banked  and 
ready  for  the  spring  drive.  Meanwhile  a  por- 
tion of  the  dam  had  been  carried  away,  and 
the  defendant  in  May-applied  to  the  complain- 
ant's agent  at  Marquette  to  purchase  some 
timber  to  rebuild  It  Complainant  reftised, 
and  forbade  the  defendant  to  rebuild  the  dam 
or  flood  Its  lands.  The  defendant,  however, 
was  proceediug  to  rebuild  the  dam,  when,  on 
June  17,  1805,  complainant  flied  this  bill  to 
restrain  the  constmctlon  of  the  dam  and  the 
flooding  of  Its  lands.  The  answer  filed  ad- 
mits the  ownership  of  the  lands,  and  the  con- 
struction of  the  dam;  the  flowage  of  the  com- 
plainant's lands  in  ctmsequ^ce;  that,  since 
the  failure  of  Brown,  It  has  owned  and  main- 
tained the  dam  for  the  purpose  of  carrying  on 
its  Itunbering  operations.  I>enies  any  serious 
injury  to  the  lands  of  the  complainant  Al- 
leges that  the  dam  was  abeolnt^y  necessary 
for  the  purpose  of  providing  a  flow  of  water 
to  flow  its  logs  over  the  rapids  lying  a  short 
distance  below  the  dam;  that  It  has  about 
$10,000  worth  of  pine  saw  logs  hung  up  In 
said  cre^  above  the  rapids,  and  within  the 
flovrage  of  the  dam,  which  cannot  be  brought 
dovrn  to  the  defendant's  mill,  situated  at  the 
mouth  of  Deed  river,  without  the  use  of  the 
dam;  that  It  has  standing  timber  situated 
above  said  dam  of  the  value  of  f 10,000,  which 
will  become  mtlrely  worthless  If  the  defend- 
ant Is  restrained  from  building  and  using  the 
dam;  that  It  would  be  unequitable  and  un- 
just to  restrain  It  from  repairing,  maintain- 
ing, and  opo^tlng  said  dam,  thus  causing  an 
Injury  to  it  20  times  the  amount  that  It  Is 
possible  for  the  complainant  to  suffer.  Upon 
the  filing  of  the  bill  a  temporary  injunction 
was  granted.  Upon  the  coming  In  of  the  an- 
swer the  court  made  an  order  suspending  the 
temporary  Injunction  for  the  period  of  60 
days,  upon  the  filing  of  a  bond  to  the  com- 
plainant to  pay  It  such  sum  as  should  be  as- 
sessed to  the  complainant  as  damages.  On 
September  3,  18K>.  the  court  granted  a  fur- 
ther extension  of  60  days  to  enable  the  de- 
fendant to  get  out  Its  logs.  Upon  November 
5th  further  extension  was  applied  for,  which 
was  denied.  Proofs  were  then  taken  In  open 
court  I'pon  the  Issues  Involved,  and  upon  the 
hearing  a  final  decree  was  entered,  fixing  the 
amount  of  damages,  and  perpetually  eujoln- 
Ing  the  defendant  fr<Ka  using  the  dam  and 
flooding  the  lands  of  the  complainant.  The 
learned  circuit  judge.  In  deciding  the  case, 
said:  "The  court  has  exercised  a  great  deal 
ot  leniency  In  this  matter,  having  first  given 
an  extension  of  60  days,  and  then  another 
extension  of  60  days,  nuiing  the  best  of  our 
stnnmer  and  fall  season,— being  four  months* 
time,— in  which  to  get  out  this  timber;  and, 
under  the  testimony  and  facts  known  to  the 
court,  the  season.  It  seems  to  me,'  was  pretty 
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favoraUe  last  aeeaon.  In  this  Upper  Peninsu- 
la.—somewhat  exceptionally  so.  I  tbink  the 
conrt  has  gtv&x  tba  defendants  ample  oppor- 
tunity to  get  these  logs  out  I  find  that  this 
timber  was  put  In  here  without  any  knowl- 
«dge  or  ftcQuieeeence  on  the  part  of  the  com- 
plainant, and  It  is  simply  saying  to  the  com- 
ptolnant  it  shall  have  the  enjoyment  of  its 
own  proper^." 

The  appeal  Is  taken  to  this  court  for  the 
sole  purpose  of  obtaining  a  further  extenfll<ni 
of  time,  a  farther  use  ot  fbe  dam,  and  a  fur- 
ther flowing  of  the  complainant's  lands,  to 
«nable  the  defendant  to  get  out  the  remainder 
of  Its  logs.  Twice  the  defendant  appealed  to 
the  consdoice  <tf  the  drcult  court  In  equity, 
which,  a  mere  grace,  and  not  by  any  abso- 
lute right,  granted  the  faror.  ^ith  parties 
own  tlmberland  along  these  creeks.  Com- 
plainant desires  to  sell  Its  timber,  which  Is  of 
comparatirely  little  value  unless  it  can  be 
floated  down  theae  streams.  The  defendant 
has  the  entire  control  of  the  streams  below, 
and  is  undoubtedly  seizing  to  take  advan- 
tage of  the  situation  to  enhance  Its  own  inters 
ests.  It  Is  contended  on  behaU  of  the  de- 
fendant that  the  damage  to  It  will  be  so 
great,  by  the  loss  of  Its  logs,  while  tiiat  of 
the  complainant  will  be  so  small,  that  the 
court  should  permit  the  defendant  to  make 
use  of  the  CMnplainant's  lands,  althou^  it 
has  no  legal  right  to  do  so.  Other  considera- 
tions, however,  enter  Into  the  question,  and 
we  are  not  prepared  to  say  that  they  should 
be  Ignored.  We  do  not  fed  Justified  In  over- 
ruling the  ccmcluston  reached  by  the  learned 
circuit  Judge,  who  was  fiimtllar  with  the  slt- 
uaticm,  saw  the  ^tnesses,  and  concluded  that 
the  gracious  hand  <tf  the  court  had  been  ex- 
tended to  tiie  relief  of  the  defendant  to  a  rea- 
sonable limit,  and  that  It  had  not  Improved 
the  opportunity  with  the  diligence  which,  un- 
der the  circumstances,  was  required,  me  de- 
cree will  be  afflrmed,  with  costs. 

liOKO,  a  J.,  did  not  sit  The  other  Jus- 
tices concurred. 


WILLIAM  WRIGHT  GO.  T.  FBAZBR, 
Circuit  Judge. 
(Supreme  Court  of  Michigan.    April  21.  1896.) 
GxBcuTioN— RrrcRK— CoKCLDSivBNSSB  — Hahua* 

MU8— COMPBLLISa  COUMT  TO  ViCATB  ORDKH, 

1.  A  return  of  nttlla  bona  ie  not  o\)en  to  at- 
tack on  a  judgment  creditor's  bill  based  on  such 
rvtuFD. 

2.  A  Judgment  debtor  may,  in  the  suit  in 
vhich  the  Judgment  was  rendered,  move  to  set 
aside  the  return  on  execution,  and  show  Its  falri- 
ty. 

8.  Where,  after  a  retiun  of  nulla  bono,  a 
Judgment  creoltor'a  bill  was  filed,  and  a  receiver 

appointed,  and  the  judgment  debtor  moved  in  the 
suit  at  \aw  to  set  aside  the  return,  and  in  the 
eQuity  suit  filed  a  plea  setting  up  that  be  liad 
property  subject  to  sale  on  execution,  and  con- 
flicting affiuTits  were  filed  by  both  parties, 
maadamuB  to  compel  the  circuit  judge  to  vacate 
orders  setting  aside  the  return  and  vacating  the 
order  appointing  the  receiver  will  be  denied. 


Mandamus,  on  the  relation  ot  the  WUUam 
Wright  Cmnpany,  against  Ih^ert  B.  Fxaner. 

Wayne  circuit  Judge.    Writ  denied. 

BOwen,  Douglas  &  Whiting,  for  r^tor.  C. 
E.  Warner,  for  respondent. 

MONTGOMERZ.  J.  Relator  is  a  Judgment 
creditor  of  William  G.  Hamlin  and  Tbomus 
N.  Fordyce.  This  Judgment  amounts  to  $3,- 
383.  Relaters  caused  an  execution  to  be  is- 
sued and  placed  In  the  hands  of  an  officer, 
which  was  returned  nulla  bona.  Tberenpon 
a  Judgment  creditor's  bill  was  filed,  and  a 
receiver  appointed.  The  defoidant  Fordyce 
moved.  In  the  suit  at  law,  to  set  aside  the  re- 
turn, and,  in  the  equity  suit,  filed  a  idea  set- 
ting up  that  he  had  a  large  amount  of  prop- 
erty subject  to  levy  and  sale  on  encntion. 
These  claims  were  supported  by  affldavlts. 
and,  on  tiie  other  hand,  numerous  affldarlts 
were  filed  showing  that  the  pn^mty  referred 
to  In  the  affidavit  of  Fordyce  was  incumber- 
ed to  Its  full  Talu&  The  relator  also  pro- 
duced the  affidavit  of  the  deputy  sherlfr  wbo 
made  the  return,  as  follows:  "Immediately 
on  receiving  the  execution,  I  caused  to  be 
mailed  a  notice,  on  a  Uank  like  the  atta^ed. 
to  both  William  Y.  ^mlin  and  Thomas  U. 
Fordyce.  In  response  to  said  notice,  aald 
Thomas  M.  Fmrdyce  came  to  the  sherifTs  of- 
fice, and  said  to  me,  in  substance,  as  follows: 
That  he  had  received  the  notice  sent,  and 
that  neither  Hamlin  nor  himself  had  any 
property  out  of  which  the  execntlon  could  be 
made  by  levy.  I  requested  him  to  point  ont 
any  property  he  or  Tr«miiii  owned  on  which 
the  execution  conld  be  levied,  and  he  refused 
to  do  so,  saying  that  he  had  none  that  any- 
thing could  be  realized  ont  of.  He  also  re- 
ferred to  the  property  he  said  he  was  sap- 
posed  to  own  in  Grosse  Point,  and  told  me 
that  this  property  belonged  to  his  wife,  and 
had  belonged  to  her  for  some  time.  Not  be- 
ing able  to  find  any  property,  and  on  the 
strength  of  Fordyce's  ststanent,  I  retained 
the  execution  unsatlsfled."  The  statemoit  is 
denied  by  the  affidavit  of  Mr.  Fordyce.  The 
circuit  Judge  set  aside  the  return,  and  vacat- 
ed the  order  appointing  a  receiver,  and  re- 
lator asks  to  have  the  two  orders  vacated. 

The  basis  for  a  Judgmrat  creditor's  Wll  is 
a  return  of  nulla  bona,  and  In  the  equity  suit 
the  return  is  conclusive,  and  not  open  to  at- 
tack. Bank  v.  Dorr,  Walk.  Ch.  317.  But 
the  defendants  may  move  in  the  main  case 
to  set  aside  the  return,  and  show  Its  ftdsHy. 
The  only  question  here  Is  whether  the  show- 
ing is  such  as  to  justify  setting  aside  the  re- 
turn. The  showing  ought  to  be  clear  that 
relator  was  entitled  to  have  the  return  sus- 
tained, to  justify  this  court  In  interpo^g  at 
this  stage  In  the  proceedings  by  tiie  writ  of 
mandamus.  There  were  affidavits  filed  which, 
if  believed,  established  the  fact  that  the  re- 
turn was  not  in  accordance  with  the  tects, 
and  that  the  defendant  Fordyce  had  equity 
in  realty  sufficient  to  satisfy  the  rhetors'  de- 
mands many  times.  It  is.tirue,  this. showing 
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was  contradicted,  bat  the  court  below  bad 
better  means  of  determining  the  facts  than 
we  hare.   Writ  denied. 

LONG,  O.  J.,  took  no  part  In  the  decialon. 
The  other  Justices  concurred. 


WHBELOCK  T.  AMERICAN  TBAOT  SOa 
et  al. 

XSapreme  Court  of  Michigan.  Aitril  21,  1886.) 
Will— OoxSTHCcnoir— Cbakitablb  firqcssTs. 
Testatrix  devised  her  property  to  her  ex- 
ecutors is  trust  to  pay  the  same  to  certain  char- 
ities, "in  such  Bums  and  portions  as,  in  their  dis- 
cretion, the;  shall  think  proper,"  the  amount  to 
be  paid  or  sums  to  be  distributed  to  each  being 
left  to  the  discretion  of  the  executors,  and,  if 
tbej  thought  best,  to  appropriate  a  portion  of  the 
money,  and  pay  the  same,  in  such  sums  and  at 
such  times  aa  they  may  determine,  to  such 
"worthy  poor  i^irls  as  they  may  select.  Held, 
that  the  will  is  iniideguate  to  creaie  a  valid  trust, 
niirlpr  How.  Ann.  St.  1883.  8  5573,  providinR 
that  a  trust  for  the  benefit  of  any  person  may 
■be  created  only  when  fully  expressed  and  clear- 
ly defined  upon  the  face  of  the  instrument  cre- 
ating it. 

Appeal  from  circuit  court,  Calhoun  county, 
iu  ctaancery;  Clement  Smith,  Judge. 

Action  1^  Charles  H.  Wbeelock,  as  admin- 
istrator with  the  will  annexed  of  Sarah  W. 
Wheelock,  deceased,  against  the  American 
Tract  Society  and  others,  to  obtain  construc- 
tion of  the  wIU.  There  was  decree  declaring 
the  will  Toid,  and  defendants  appealed.  Af- 
firmed. 

The  following  is  a  copy  of  the  will: 
"It  Sarah  W.  Wheelock,  of  the  township  of 
Athens,  county  of  Bradford,  and  state  of 
Feunsylrania,  being  of  sound  mind,  do  make 
and  publish  ttiis  my  last  will  and  testament. 
And,  first,  as  to  such  worldly  estate  as  it 
bath  pleased  God  in  His  mercy  to  intrust  me 
with,  I  dispose  of  aa  follows:  I  direct  tliat 
ail  my  funeral  expenses  be  paid  as  soon  after 
juy  decease  as  possible,  out  of  the  first  mon- 
eys that  shall  come  into  the  bands  of  my 
executors.  And,  as  to  the  residue  and  re- 
mainder which  stiall  remain  in  the  hands  of 
my  executors,  that  the  same  may  be  applied 
to  useful  and  cliaritable  purposes.  It  is  my 
will,  and  I  hereby  direct  my  executors,  here- 
inafter named,  to  dispose  of  the  money  that 
may  come  into  their  hands  from  my  estate, 
whether  the  same  be  from  real  or  personal 
property,  to  such  ciiarituble  and  Christian 
purposes  as  hereinafter  named,  in  such  sums 
and  portions  as.  In  their  discretion,  they  shall 
think  proper  aud  right;  and  for  such  pur- 
poses I  do  liereby  give  and  bequeath  to  Moses 
W.  Wheelocit  and  Mrs.  Chariotte  Fairbanks 
(my  executors,  hereinafter  named)  ait  my 
property,  of  wtiatever  kind  or  nature,  in  trust 
and  for  the  uses  hereinafter  set  forth;  that 
Is,  to  pay  the  same  to  the  'American  Board 
of  Foreign  Missions,'  to  the  'American  Tract 
Society,'  to  the  'American  Home  Mission,' 
and  to  the  'American  Female  Guardian  So- 
ciety,* IncorpoKited  by  the  legislature  of  New 


Tork  In  the  year  And  should  my  n- 

eeutors  think  It  best  to  appropriate  a  portion 
<tf  the  moneys  which  may  come  Into  tlielr 
hands,  which  shall  not  be  expended  and  paid 
as  hereint>efore  set  forth,  and  as  to  the 
amount  to  be  paid,  or  sums  to  be  distributed 
to  each,  I  leave  entire  to  the  Judgment  and 
discretion  of  my  executors  to  act  In  this  re* 
Bpect  aa  they  shall  think  right  It  is  my 
^h  and  desire  and  tb^  are  hereby  direct- 
ed, to  pay  to  such  worthy  poor  girls,  to  aid 
In  ttieir  edncatl<xi,  snch  sums  as  shall  not  be 
expended  or  paid  as  hereinbefore  provided; 
said  donees  to  be  chosen  by  my  executors, 
they  having  full  power  as  to  the  amounts  to 
be  paid,  and  the  times  at  payment,  appro- 
priating the  same  as  their  goodness  and  judg- 
moit  shall  dictate.  I  give  and  lieqneath  the 
best  of  my  wardrobe  to  Mrs.  Charlotte  Fair- 
banks. And  I  hereby  nominate,  make,  and 
appoint  my  beloved  brother,  Moses  W.  Wheel- 
ock, my  executor,  and  my  friend,  Charlotte 
Fairbanks,  my  executrix,  to  this,  my  last  wlU 
and  testament.  In  witness  whereof,  I  have 
b^unto  set  my  hand,  to  this,  my  last  will 
aud  testament  written  on  one  staeet  ttf  po- 
per,  A.  D.  March  25th,  1858. 

"Sarah  W.  Wbeelock. 
"Signed  by  Sarah  W.  Wbeelodc  In  our 
presence,  as  her  last  will  and  testament:  H. 
W.  Patrick,  N.  C.  Harris." 

Swayne,  Swayne  &  Hayes,  f<Nr  appellants. 
Hulbert  &  Mechem,  for  appellee. 

HOOKER,  J.  The  complainant  Is  admin- 
istrator with  the  will  annexed  of  Sarah  C. 
Wbeelock,  and  files  this  bill  to  obtain  a  con- 
stiiictlon  of  the  will,  a  copy  of  which  is  ap- 
pended. This  will  was  made  when  the  tes- 
tatrix was  a  resident  of  Pennsylvania,  and 
her  estate  was  administered  neaily  to  the 
point  of  distribution  before  the  will  was  dis- 
covered. The  persons  named  in  the  will  aa 
executors  died  before  the  wUl  was  discovered, 
—one  before  the  death  of  the  testatrix,  and 
one  after.  The  estate  consists  of  real  estate, 
there  being  little  personal  pn^rty,  and  this 
will  he  required  to  pay  the  expenses  of  the 
administration.  The  circuit  judge  held  the 
provisions  of  the  will  void.  The  complainant 
contends  that  the  will  is  Inadequate  to  the 
creation  of  a  trust,  while  the  four  corpora- 
tions mentioned  seek  to  uphold  Its  validity. 
This  must  depend  upon  two  questions:  (1) 
Does  the  will  comply  with  subdivision  5,  S 
5573,  How.  Ann.  St?  (2)  If  so,  does  it  fail 
by  reason  of  tlie  death  of  the  trustees  named 
in  the  will? 

Whether  or  not  this  trust  is  fully  expressed 
and  clearly  defined  upon  the  face  of  the  in- 
strument creating  it,  aa  required  by  subdi- 
vision 5,  J  5573,  How.  Ann.  St,  roust  depend 
upon  the  eonstructioD  of  this  will.  It  Is 
agreed  by  ail  parties  that  the  provision  for 
"poor  nnd  worthy  glris"  is  ineffective,  and 
must  fail.  So  far  aa  that  provision  is  con- 
cerned, the  trust  is  not  fully  expressed  or 
clearly  defined.  On  the  other  Ixand,  the  pro- 
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vIsElon  for  the  four  societies  la  not  open  to 
tljat  objection,  and  may  stand  unless  It  Is  in- 
separably connected  -with  the  other  prorlslon, 
and  must  fall  with  It.  A  similar  will  waa 
considered  In  the  case  of  Tflden  v.  Green,  130 
N.  T.  29,  28  N.  E.  880,  where  this  interesting 
question  will  be  foond  elaborately  dlscnssed. 
In  that  case  the  residuum  of  the  estate  was 
devised  In  trust,  to  be  deroted  to  some  ob- 
Jocta  to  be  worked  out  through  a  prospective 
corporation,  which  the  trustees  were  author- 
ized to  cause  to  be  created.  If  possible,  bnt 
subject  to  tiie  power  of  the  trustees  to  di- 
vert the  fund,  or  any  part  of  it,  from  that  ot>- 
ject,  aud  apply  the  same  to  general  charity, 
if  they  deemed  It  Inexpedient  or  the  corpora- 
tion should  not  be  organized.  The  court  held 
that  the  will  indicated  that  the  testator  had 
In  view  one  general  scheme  of  charity,  and 
that  all  the  provisions  of  the  will  were  In- 
sejMirably  connected,  and  must  fall.  Inasmuch 
as  some  of  them,  like  the  provision  foe  "poor 
girls"  in  this  will,  were  vague  and  Indefinite, 
and  inasmuch  ae  ISie  will  designated  no  bene- 
ficiary who  might  enforce  the  trust  The  at- 
tempt to  maintain  that  the  Tllden  trust  was 
the  primary  object  of  the  testator's  bounty 
was  similar  to  the  claim  made  here  that  the 
four  societies  were  Intended  to  be  the  first 
objects  to  l>e  considered. 

We  do  not  fall  to  note  the  distinction  urged 
by  counsel  that  this  will  Indicates  that  some 
provision,  be  It  never  so  small,  was,  by  the 
terms  of  this  will,  assured  to  these  societies, 
or  one  of  them;  bat  If  this  can  be  said  to  be 
so,  in  view  of  the  fact  that  the  "poor  giris" 
were  mentioned,  and  of  the  statute  (How. 
Ann.  St.  S  5616),  we  are  still  impressed  by  the 
fact  that  the  testatrix  apparently  intended 
that  the  Interests  of  the  "poor  girts"  should 
be  weighed  by  the  trustees  before  determin- 
ing how  the  estate  should  be  divided.  As 
said  In  the  Tllden  Case:  "How  could  the 
trustees,  charged  with  the  imperative  duty  of 
devoting  the  estate  to  charitable  purposes, 
consider  the  question  whether  they  should 
give  the  four  societies  anything,  or  (if,  as 
contended,  each  was  entitled  to  something) 
more  than  a  nominal  sum,  without  taking  a 
complete  view  of  the  whole  field  of  charities 
embraced  wltlaln  the  provisions  of  the  will?" 
We  think  the  ease  is  witliln  the  rule  main- 
tained in  the  Tliden  Case,  and  that  the  view 
taken  by  the  learned  circuit  judge  was  cor- 
rect, and  that  the  decree  should  be  affii-med. 
The  other  question  need  not  be  discussed. 
Decree  affirmed.  The  other  Justices  concur- 
red. 


REGENTS  OF  UNIVERSITY  OF  MICHI- 
GAN V.  AUDITOR  GENERAL. 
(Snprane  Court  of  Michigan.    April  21,  1896.) 
CoaaTEVOTioir  or  Statdtbs— Implied  Kbpsrbkce 

TO  OTaSR  STATDTEa — RePIAU  •  ' 

1.  An  act  pafeed  for  a  particular  purpose  ia 
not  repealed  by  a  geDcrai  law  sufficiently  broad 
to  include  it,  unlesa  the  intent  to  repeal  is  dear. 


2.  How.  St.  fl  5360,  5S61,  providing  for  the 
payment  of  Interest  oa  the  nnlvenity  fond,  bat 
without  apecifyiug  the  rate,  impliedly  fixed  the 
Game  at  i  per  cent,  that  being  then  the  legyl 
rate;  and  me  rate  m>  established  for  aoch  fund 
was  not  affected  hy  a  subsequent  modification  uf 
the  usury  lew.  chuiging  the  legal  rate  of  intermt 
on  money  to  6  per  cant. 

Mandamus,  on  the  relation  of  the  r^ents 
of  the  University  of  Michigan,  to  compel 
Stanley  W.  Turner,  as  auditor  general  of  the 
state  of  Michigan,  to  compute  interest  on  the 
university  fund  at  the  rate  of  7  per  cent,  per 
annum.    Writ  granted. 

Hanchett  &  Hanchett  (B.  F.  Graves,  ot 
counsel),  for  relattu*.  Qea  &  'vmilama,  for 
r«S)ondent 


HOOKER,  J.  Cotaln  lands  granted  by  the 
federal  government  to  the  state  as  an  endow- 
ment to  the  State  University  having  been  sold 
by  the  state,  the  fund  resulting  therefrom 
coastltutes  the  university  fuod.  A  similar 
proTlsioD  exists  for  priinary  schools,  while 
state  land  grants  fc^  the  endowment  of  the 
State  Normal  School  and  the  Agricultural  Col- 
lege have  resulted  In  funds  for  the  support  of 
these  Institutions.  It  is  the  custom  of  the 
state  to  pay  Interest  upon  such  funds  annual- 
ly, the  same  having  been  paid  from  specific 
taxes.  See  Const,  art  14,  §  1.  Act  No.  114, 
1845,  provided  for  the  payment  of  Intere^ 
upMi  the  primary  school  fund,  at  a  rate  there- 
in specified,  vii.  7  per  cent  This  act  was 
repealed  In  express  terms.  See  Rev.  St.  1S40. 
p.  736.  Rev.  St  1846,  p.  216,  {  8,  provides  for 
Interest  for  the  unlverrfty  and  primary  school 
funds  In  the  following  language:  "Upon  all 
sums  paid  Into  tlie  state  treasury  on  account 
of  the  princIpjU  of  the  university  or  primary 
school  funds,  except  where  other  provisioD  is 
or  shall  be  made  by  law,  the  treasurer  shall 
compute  interest  from  the  time  of  such  pay- 
ment or  from  the  time  of  the  last  computa- 
tion of  interest  thereon,  to  the  first  Monday 
of  April,  in  each  and  every  year,  and  shall 
give  credit  therefor  to  the  university  or  pri- 
mary school  interest  fund,  as  the  case  may 
be,  and  such  interest  shall  be  paid  out  of  the 
general  fund."  Laws  1847,  p.  173,  Act  Xo. 
107,  maies  provision  for  interest  r.i>on  these 
funds  from  the  annual  state  tax  upon  rail- 
roads. Laws  1851,  p.  116,  Act  No.  99,  S  10. 
provides  for  the  payment  of  Interest  upon  the 
various  educational  funds.  See,  also.  Laws 
1853,  p.  85,  Act  No.  60;  Laws  1855,  Act  No. 
73;  Laws  1S57,  Act  No.  56;  Ijiws  1859,  p. 
397.  Act  No.  143,  being  How.  St.  S  5360,  pro- 
vides: "ITiat  the  auditor  general  be,  and  he 
Is  hereby,  required  to  credit  to  the  university 
Interest  fund,.  Interest  from  and  after  the 
thirty-first  day  of  December,  eighteen  him- 
dred  and  sixty,  on  the  entire  amount  that  bSii 
heretofore  been,  or  may  be  hereafter,  received 
hy  the  state  for  university  lands  sold  or  con- 
tracted, and  to  draw  his  warrants  upon  the 
state  treasurer  for  the  same,  who  Is  hereby 

required  to  pay  the  same  ^  the  treanirer  of 
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the  nnirersity  upon  bis  application  therefor, 
from  time  to  time,  as  the  said  Int^est  may 
accrue,  and  be  requii-ed  for  the  use  of  the 
university."  Section  5361  is  as  follows; 
'The  people  of  the  state  of  Michigan  enact, 
that  upon  all  sums  paid  Into  the  state  treas- 
ury upon  account  of  the  principal  of  any  of 
the  educational  funds,  except  where  the  pro- 
Tlslon  is  or  shall  be  made  by  law,  the  audit- 
or general  shall  compute  Interest  from  the 
time  of  such  payment,  or  from  the  time  of  the 
last  computation  of  Interest  thereon,  to  the 
first  Monday  of  April  In  each  and  every  year, 
and  shall  give  credit  therefor  to  each  fund, 
as  the  case  may  be;  and  sucb  Interest  shall 
be  paid  out  of  the  specific  taxes."  Thus,  it 
will  be  seen  that  at  no  time  baa  the  law 
fixed  the  rate  of  Interest  to  be  paid  upou 
these  funds  In  express  terms,  except  by  Act 
11-1  of  the  Laws  of  lS4i>,  which  was  repealed, 
as  stated,  the  next  year.  During  all  of  the 
time  since  1845,  up  to  the  present  year,  7  per 
cent,  upon  the  several  funds  has  been  paid 
by  tbe  state,  and  up  to  the  year  18S7  7  per 
cent,  has  been  the  rate  of  interest  establish- 
ed by  the  usury  laws-  In  1887  tbe  general 
statute  was  changed,  and  the  legal  rate  of 
interest  upon  money  was  then  tlxed  at  6 
per  cent,  where  it  has  since  remained.  See 
Laws  1887,  Act  138;  Laws  1891,  Act  15& 

The  relators  ask  a  writ  of  mandamus,  to 
compel  thb  payment  of  7  per  cent  upon  the 
university  fund.  The  question  before  us  i8> 
therefore,  a  construction  of  the  statutes  refw- 
red  to.  It  appears  to  be  conceded  that  the 
several  laws  proyidlng  for  tbe  payment  of 
interest  upon  the  university  fund  contemplat- 
ed Its  computation  at  7  per  cent.,  that  being 
the  legal  rate.  It  is  a  general  rule  of  con- 
struction that,  where  an  act  is  passed  for  a 
particular  purpose,  it  is  not  abrogated  by 
general  legislatiMi,  sufficiently  broad  to  in- 
clude It.  unless  tbe  intent  to  abrogate  It  is 
clear,  under  tbe  maxim,  "Generalia  speclall- 
bus  uon  derogant"  E^rl  of  I>erby  v.  Com- 
missioners, L.  R.  4  Excb.  22G;  Kldston  v.  La- 
Burance  Co.,  L.  E.  1  C.  P.  546;  Conservators 
of  River  Thames  v.  Hall,  L.  R.  3  a  P.  411): 
End.  Interp.  St.  |  223,  and  cases  cited;  Crane 
V.  Reeder,  22  Mlcb.  322.  This  would  seem 
decisive  of  this  case,  unless  we  are  to  say 
that  the  legislature  intended  that  the  legal 
rate  should  be  paid  upon  the  fund,  whatever 
that  rate  might  be.  We  think  it  more  rea- 
sonable to  say  that,  when  those  acts  were 
passed,  tbe  intention  was  to  pay  Interest  at 
the  then-existing  legal  rate,  which  was  7  per 
cent.,  and  that  the  general  statute  was  made 
a  part  of  these  several  acta  by  reference, 
which  reference  must  necessarily  be  implied, 
as  there  could  be  no  other  means  of  determin- 
ing the  rate  Intended.  The  rule  in  sucb  cases 
is  that  such  adoption  does  not  Include  sub- 
sequent additions  or  modifications  of  the  stat- 
ute so  taken,  unless  it  does  ao  by  express  in- 
tend and  that  the  repeal  of  the  statute  adt^t- 


ed  will  not  affect  its  operation  as  a  part  of 
the  statute  adopting  It  Scblaudecker  v. 
Marshall,  72  Pa.  St  200;  N'unes  v.  Welliscb, 
12  Bush,  363;  Knnpp  v.  City  of  Brooklyn,  97 
N.  Y.  520;  In  re  Main  Street,  98  N.  Y.  454; 
Allen  V.  Mayor,  etc.,  of  Savannah,  0  Ga.  286; 
U.  S.  V.  Paul,.  6  Pet  141;  KendaU  v.  U.  S., 
12  Pet  524;  Clarke  v.  Bradlaugh,  8  Q.  B. 
Dlv.  69;  Damtetaetter  v.  Moloney,  45  Mich. 
621,  8  N.  W.  574.  The  latter  case  is  as  close- 
ly analogous  'to  this  as  it  could  well  be  with- 
out raising  tbe  identical  question  before  us. 
In  that  case  the  charter  of  the  dty  of  Detroit 
provided  that  '^be  assessor  *  *  *  shall 
be,  and  is  hereby,  rested  with  tbe  powei-s  and 
duties  of  Bupenriso»,  as  provided  by  the 
laws  of  this  state,"  etc.  It  will  be  noticed 
that  this  does  not  specially  refer  to  any  par- 
ticular statute  or  statutes,  but  In  a  general 
way  It  adopts  such  aa  prescribe  the  duties 
of  supervisors,  and  it  cannot  be  doubted  that 
the  effect  would  have  been  the  same  had  the 
words  "as  provided  by  the  laws  of  this  state" 
been  omitted,  as  they  would  have  been  clear- 
ly implied.  It  might  as  well  be  said  in  that 
case  that  the  legislature  Intended  that  tbe  du- 
ties of  the  assessor  should  change,  like  those 
of  supervisors,  with  changes  in  the  law  fixing 
the  duties  of  the  latter,  aa  to  say  in  this  case 
that  the  legislature  Intended  that  the  rate 
of  interest  to  be  paid  upon  the  educational 
funds  should  change  from  time  to  time,  wltb 
changes  made  in  tbe  usury  laws,  because  the 
act  providing  for  tbe  payment  of  such  Inter- 
est failed  to  fix  a  specific  sum  as  the  rate 
to  be  paid,  or  to  ^eclfically  mention  tbe  then- 
existing  law  flxboig  the  legal  rate  of  interest 
which  was  unnecessary.  This  court  held  in 
the  case  cited  that  changes  in  the  duties  of 
supervisor  did  not  affect  the  assessor  of  De- 
troit, saying:  "The  case  falls  under  the  rule 
that  a  piece  of  legislation  tor  a  particular 
city,  which  adopts,  under  general  words  of 
reference,  a  specific  regulation  In  a  separate 
general  law.  Is  not  to  be  taken  as  adopting 
prospectively  the  future  alterations  In  the 
provisions  of  tbe  general  law  so  appropriated, 
unless  the  Intent  therefor  Is  express  or 
strongly  implied."  It  is  reasonable  to  sup- 
pose tbat  the  framer  of  tbe  interest  law  bad 
not  In  mind  the  question  of  Interest  upon 
educational  funds,  and.  If  he  bad,  tbere  is 
nothing  to  call  attention  to  that  subject  in 
tbe  bill  or  title;  and  while  we  do  not  say 
that  tbis  would  be  fatal  to  tbe  bill,  or  ex- 
dode  the  relator's  contention  if  tbe  intent 
were  manifest,  the  construction  bere  given 
to  tbis  act  is  in  harmony  with  the  spirit  of 
the  constitution,  which  provides  safeguards 
against  concealed  or  unintended  legislation. 
These  principles  seem  to  us  conclusive  of 
the  question,  and  tbe  writ  will  issue  as  pny- 
ed,  bat  wlthoat  coati. 

GRANT.  MONTOOMBBY,  and  MOORBl 
JJ.,  concur. 
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CITY  OF  DETROIT  y.  LEWIS  et  al. 

(Supreme  Coort  of  Michigan.    April  21,  1896.) 

Taxation— CHRDi-ra  Held  bt  Rbsiubnt  Trdstku 
— Rbimbcrsehbnt  fboh  Tkust  Fund. 

1.  The  le^slature  may  impoee  a  tax  on  cred- 
its in  the  hands  of  resident  trustees  in  trust  for 
nonresidents. 

2.  Pub.  Acts  1893,  No.  206,  f  8,  subd.  6,  de- 
claring that,  for  the  purpose  of  taxation,  per- 
sonal property  "shall  include  all  credits  of  every 
kind  iKloQging  to  inhabitaate  of  this  state,"  ana 
section  14,  subd.  6,  providing  that  personal  prop- 
erty under  the  control  of  a  trustee  "may  be  as- 
sessed to  him  in  the  towuship  where  he  resides, 
authorize  a  tax  on  credits  held  by  resident  trus- 
tees for  nonresident  beneficisries. 

3.  A  trustee  against  whom  judgment  has 
been  rendered  for  taxes  on  credits  held  by  him 
for  a  nonresident  cestui  que  trust  ia  entitled  to 
pay  the  judgment  from  the  tmst  fund,  and  cred- 
it himself  with  the  amount  so  paid. 

Error  to  circuit  court,  Wayne  county;  Wil- 
liam I*  Carpenter,  Judge. 

Action  by  the  city  of  Detroit  against  Alex- 
ander Lewis  sod  another,  trustees,  to  collect 
a  tax  OQ  personal  property.  Judgment  for 
plalntlfl,  and  defendants  bring  error.  Af- 
firmed. 

On  the  5th  of  Joly,  1892,  the  Detroit  Oaa- 
llght  Company  and  Camille  Wetdenfeld,  of 
the  city  of  New  York,  executed  a  contract, 
the  material  parts  of  which  are  as  follows: 
"Whereas,  said  second  party  Is  desirous  of 
purchasing  so  much  ot  the  property  of  said 
first  party  as  Is  used  for  the  purpose  of  mak- 
ing and  distributing  gas,  and  Is  also  desirons 
of  acquiring  all  of  the  capital  stock  of  said 
first  party,  and  has  offered  the  said  first  party 
the  price  and  terms  therefor  hereinafter  nam- 
ed, and  the  directors  of  said  first  party  deem 
it  wise,  and  best  for  the  Interests  of  the  stock- 
holders of  safd  first  party,  that  such  sale  l>e 
made;  and  whereas.  In  order  to  consummate 
such  transaction,  it  will  be  necessary  to  ob- 
tain the  assent  of  all  the  stockholders  of  said 
first  party:  Now,  therefore,  said  first  party 
agrees  that  It  will,  as  soon  as  practicable,  pre- 
sent the  said  proposition  to  Its  stockholders, 
and  use  reasonable  efforts  to  obtain  the  au- 
thority of  all  of  them  to  the  sale  of  said  prop- 
erty and  stock,  and,  If  successful  in  such  ef- 
forts, to  notify  the  said  second  party,  with- 
in ninety  days  from  the  date  hereof,  of  its 
readiness  to  carry  out  the  sale  aforesaid. 
And.  upon  receiving  such  power  and  authori- 
ty from  Its  stockholders,  said  first  party 
agrees  to  sell,  by  good  and  sufficient  convey- 
ance, to  said  second  party  and  his  associates, 
or  to  such  person  or  corporation  as  he  may 
designate:  provided,  that  if  such  assent,  rati- 
fication, and  authority  from  such  stockhold- 
ers be  not  obtained  within  ninety  days  from 
the  date  hereof,  then  this  agreement  becomes 
void  and  of  no  effect,  at  the  option  .of  the  par- 
ty of  the  second  part,  to  be  declared  within 
thirty  days  after  the  expiration  of  said  period 
of  ninety  days,  and  he  shall  have  the  right 
to  purchase  the  holding  of  the  stockholders  so 
assenting,  for  a  pro  rata  proportion  of  said 
purchase  money;  and  In  any  event  the  party 


of  the  second  part  shall  have  no  cause  of  nr- 
tlon  against  the  party  of  tbe  first  part  for  its 
failure  to  obtain  the  asftrat.  ratification.  aiHl 
authority  of  all  <tf  said  stockholdeni.  And  Id 
consideration  of  tbe  premises  tbe  said  second 
party  agrees  to  purchase  the  said  property 
and  stock,  and  to  pay  therefor  tbe  sum  of 
400,000.  In  manner  following:  |«;0.000  wltb- 
in  nine  months  after  receipt  of  notice  of  the 
anttaorily  given  by  said  stockholders  as  afore- 
said,  9500,000  on  or  t>efore  one  year  from  the 
date  of  sacb  first  payment,  and  $500,000  on  or 
before  two  yean  from  tbe  date  of  such  first 
payment;  such  deferred  payments  to  bear  in- 
terest at  tbe  rate  of  six  per  cent,  per  annom, 
payable  semiannually,  until  paid,  and  to  be 
secured  by  a  purchase-money  mor^ge  upon 
the  property  so  transferred,  executed  by  said 
second  party  to  such  persons  as  said  first  par- 
ty shall  designate  to  hold  the  same  as  tms- 
tees  for  the  stockholders  of  said  first  party. 
Such  mortgage  shall  contain  the  usual  Inter- 
est clause  contained  In  the  iMig-form  real-es- 
tate mortgage  in  common  use  In  this  state. 
Concurrently  with  tbe  paymentbytheparty <rf 
tbe  second  part  of  said  first  payment  of  $450.- 
000,  and  tbe  execution  and  delivery  of  said 
purchase-money  mortgage,  the  said  party  of 
tbe  second  part  shall  b^^  entitled  to,  and  shall 
be  put  Into,  the  possession  of  said  propeny 
and  stock;  and  tbe  board  of  directors  of  said 
party  of  tbe  first  part  shall  at  once  holil  a 
meeting  of  said  board  of  directors,  and  sever- 
ally resign  as  such  directors,  and,  as  eaeb 
resignation  shall  be  accepted,  the  remaining 
members  of  said  board  shall  elect  such  person 
to  fill  the  vacancy  as  'shall  be  named  by  tbe 
party  of  the  second  part,  and  continue  to  do 
so  until  all  of  said  directors  shall  be  persons 
designated  by  said  party  of  the  second  part. 
AU  money  on  hand  and  accounts  dne  to  said 
first  party  at  the  time  of  the  transfer  sbnll 
be  retained  by  the  said  first  party,  and  traus- 
ferred  by  It  to  the  trustees,  for  the  benefit  of 
Its  stockholders.  It  is  intended  and  under- 
stood that  the  property  of  said  first  party  Dot 
expressly  transferred  hereby,  and  the  pur- 
chase money  aforesaid,  shall  t>e,  by  said  first 
party,  prior  to  the  transfer  of  Its  capital  stock 
to  said  second  party,  transferred  to  certain 
persons,  to  be  designated  by  said  first  party 
(presumably,  the  persons  named  In  said  mort- 
gage as  trustees),  to  hold  the  same  for  dlrl- 
slon  and  distribution  among  the  stockholders 
of  said  first  party  authorizing  the  sale  of  such 
stock;  and,  wherever  the  word  'stockbolder" 
is  used  herein,  the  stockholders  authorizing 
such  sale  of  stock  to  said  second  party  are  the 
ones  meant,  and  not  such  as  may  be  stock- 
holders after  such  transfer."  This  contract. 
It  appears,  was  carried  out,  the  stock  secured, 
transferred  to  the  new  corporation,  and  on 
February  1,  1893,  Mr.  Weldenfdd  executed 
to  the  defendants  and  Charles  B.  Lotbrop,  all 
of  Detroit,  a  mortgage  for  $1,000,000.  Tbe 
description  of  the  property,  and  tbe  terms  of 
payment,  are  Immaterial.  Tbe  mortgage  waa 
in  tbe  usual  form,  but  does  not  appear  to  have 
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been  Accompanied  by  any  note  or  bond.  It 
specified  that  tbe  parties  of  tbe  second  part 
beld  as  trosteee  and  as  joint  tenants,  and  not 
as  tenants  In  common.  It  does  not  contain 
the  provfsions  of  the  trust.  On  February 
20,  1803,  the  Detroit  Gaslight  Company  as- 
signed and  transferred  to  said  trustees  all 
their  rights  under  the  above  contract,  "pat^ 
ticularly  the  covenant  of  said  Weldenfeld  for 
the  payment  of  the  within  purchase  price;  tbe 
same  being  secured  by  mortgage  executed 
and  delivered  at  the  date  hereof,  but  dated 
Feb.  Ist,  1S03,  to  the  trustees  aforesaid."  The 
defendants  are  the  snrvlTing  trustees.  In 
1S94  the  i^sessors  of  Detroit  assessed  thin 
mortgage,  and  two  others  to  the  same  trus- 
tees amoantlDg  to  $7,500,  to  the  defendants, 
as  trustees,  at  th^r  face  value;  the  total 
amonnt  of  the  tax  being  $15,888.52.  The  de- 
fendants appeared  before  the  assessw,  and 
denied  their  liability,  and  appealed  to  the 
board  of  review,  which  decided  against  them. 
Upon  their  refusal  to  pay,  the  city  Instituted 
this  suit,  and  recovered  the  full  amount  of 
the  tax.  Tbe  case  was  tried  before  the  court 
without  a  Jury,  upon  an  agreed  state  of  facts, 
of  which,  except  as  above  stated,  the  material 
ones  are  these:  There  were  11,397  nonresi- 
dent shares  of  the  stock  of  tbe  gaslight  com- 
pany, at  $50  per  share,  $569,850;  8,303  resi- 
dent shares,  at  $50  per  share.  $430,150.  The 
statute  under  whlcb  this  tax  was  assessed  la 
subdivision  6,  i  8,  Act  No.  206,  Pub.  Acts 
1893,  which  provides  that  "tor  tbe  purpose  of 
taxation  personal  property  shall  include  all 
credits  of  every  kind  belonging  to  Inhabitants 
of  this  state,  over  and  above  the  amounts  re- 
spectively owed  by  them,  whetber  such  in- 
debtedness is  due  from  individuals  or  from 
corporations,  public  or  private,  and  whether 
such  debtimi  reside  within  or  without  the 
state." 

Cutcheon,  Stellwagen  &  Fleming,  for  appel- 
lants. John  J.  Speed,  for  appellee. 

GRANT,  J.  It  is  important  first  to  deter- 
mine the  exact  status  of  the  credit  which  Is 
tbe  subject  of  this  litigation.  At  the  time 
this  mortgage  was  given  the  stockholders  of 
tbe  Detroit  Gaslight  Company,  resident  and 
nonresident,  had  assigned  all  their  shares, 
under  the  agreement  above  referred  to.  Up- 
on the  giving  of  this  mortgage  they  were  not 
the  owners,  therefore,  of  any  of  the  stock 
of  thnt  corporation,  but  had  parted  with  their 
title  to  it.  All  their  Interests  were  then  rep- 
resented by  this  mortgage,  which,  when  col- 
lected by  the  trustees,  was  evidently  to  be 
divided  ammg  the  cestui  que  trusts,  the  for- 
mer stockholders.  In  proportion  to  the  amount 
of  stock  formerly  held  by  each.  There  Is  no 
presumption  that  the  interests  of  either  the 
resident  or  nonresident  parties  had  been  as- 
sessed to  tbem  at  their  domiciles  In  1894. 
By  their  voluntary  act  the  legal  title  was 
vested  in  three  citizens  of  Michigan,  as  trus- 
tees, and  remained  so  vested  at  tbe  time  the 


assessment  was  made.  Under  these  facts  the 
principal  questions  are:  (1)  was  it  competent 
for  the  legislature  to  impose  a  tax  on  credlta 
in  the  hands  of  resident  trustees  in  trust  for 
nonresidents  of  the  state?  and  (2)  does  the 
act  of  1883  Impose  a  tax  on  credits  so  beld? 

The  learned  counsel  for  the  defendants  eon- 
tend  that  the  l^islature  has  no  power  to  im- 
pose Bucb  tax,  and  cite  and  r^y  upon  the 
following  cases:  State  Tax  on  Foreign-Held 
Bcmds,  15  Wall.  319;  Grabam  v.  St  Joseph 
Tp.,  67  Mich.  C55,  35  N.  W.  806;  Klrtland  v. 
Hotchkiss,  100  U.  8.  491;  City  of  DavenpOTt 
V.  Mississippi  &  M.  B.  Co.,  12  Iowa,  538;  Peo- 
pie  T.  Eastman.  25  Cal.  603;  Commissioners 
V.  Cutter,  3  Colo.  349.  These  authorities,  and 
many  others,  have  established  the  rule  that 
the  situs  of  a  credit  Is  the  domicile  of  tbe 
owner,  and  that  a  credit  due  from  a  citizen 
of  this  state  to  a  citizen  of  another  state  is 
not  subject  to  taxation  at  the  domicile  of  the 
debtor.  In  none  of  these  coses,  however,  was 
the  legal  title  to  tfie  credit  vested  in  trustees 
resident  in  the  domicile  of  the  debtor.  So, 
too,  the  fact  that  the  ci-edlt  is  secured  by  a 
mortgage  upon  the  land  of  the  debtor,  or  that 
it  Is  in  the  hands  of  an  agent  for  collection 
merdy,  does  not  authorize  an  assessment 
against  the  nonresident  creditor.  Goldgart  v. 
People,  106  HI.  25;  Grant  v.  Jones,  39  Ohio 
St  506;  Territory  v.  Delinquent  Tax  I..lst 
(Ariz.)  24  Pac.  182;  Commissioners  v.  Cutter, 
supra;  Herron  v.  Keeran,  59  lud.  472.  In 
Goldgart  v.  People,  however.  It  is  said,  "If 
the  owner  Is  absent,  but  the  credits  are  in 
fact  here.  In  tbe  hands  of  the  agent,  for  re- 
newal or  collection,  with  the  view  of  reloan- 
ing  the  money  by  tbe  agent,  as  a  permanent 
business,  they  have  a  situs  here  for  the  pur- 
pose of  taxation,  and  there  Is  jurisdiction  over 
the  thing."  See  Burroughs,  Tax'n,  44.  In 
Grant  v.  Jones  it  is  said,  "Whenever  the  per- 
son holding  such  choses  In  action  resides  in 
Ohio,  he  must  list  for  taxation  such  credits, 
whether  he  holds  them  as  owner,  guardian, 
trustee,  or  agent.  If  they  are  held  within  tlid 
state  In  any  such  capacity,  they  are  within 
the  Jurisdiction  of  the  state  for  purposes  of 
taxation.  If  they  are  not  so  held,  but  are 
owned  and  held  by  a  nonresident,  they  are 
not  subject  to  taxation."  Similar  language  is 
also  found  in  Herron  v.  Keeran.  We  must 
not  be  understood  to  Indorse  tbe  doctrine  of 
the  three  casej  last  cited,  In  so  far  as  they 
appear  to  hold  that  credits  owned  by  a  non- 
resident, and  placed  In  the  hands  of  an  agent 
for  collection  and  reinvestment  obtain  such  a 
situs  in  this  state  as  will  subject  tbem  to  tax- 
ation. We  are  not  dealing  with  such  a  case, 
but  with  one  where  the  absolute  legal  title  is 
In  persons  residents  of  this  state.  It  is  clear 
that  these  authorities,  which  are  cited  by  the 
defendants,  recognize  a  distinction  between 
cases  where  the  legal  title  Is  In  the  nonresi- 
dent, and  where  It  Is  In  trustees,  gxiardlans, 
or  agents  at  the  domicile  of  the  debtor.  The 
question  Is  little  discussed  by  the  text  writers. 

Perry  says,  "In  tbe  absence  iOf  (kttfiJtitfe.  the 
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law  would  look  upon  the  trustee  m  the  own- 
er, and  asaew  tbe  prop^ty  at  bia  domicile." 
Ferrr,  Trusts.  {  331.  Lewln  says,  "TniBtceB 
ere  liable  to  be  rated  for  the  property  vested 
la  tbeni."  Lewln,  Truats,  p.  214.  OooJej 
says,  *'In  general,  personiU  estate  In  the  hands 
of  a  trustee  Is  to  be  assessed  to  him  at  the 
place  of  bis  domicile."  Cooley,  Tax'n,  p.  275. 
"Pn^rty  Iv  tniat  la.  In  tbe  absence  of  a 
special  provlatoa  of  statute,  taxed  at  the  same 
place  as  though  tbe  trustee  were  tbe  abso- 
lute owner."  ■  25  Am.  &  Eng.  Enc.  Law,  p. 
153.  Where  trustees  holding  credits  secured 
by  mortgagea  resided  in  one  county  of  a 
state,  and  the  cestui  que  trusts  resided  In 
another  coun^,  an  assessmoit  upon  the  ces- 
tui que  trusts  at  their  domicile  was  b^d  vodd, 
and  the  credits  held  assessable  at  tbe  doml* 
«lle  ot  the  trustees.  Latrobe  r.  Bfayor,  etc., 
19  Hd.  13;  Mayor,  etc..  v.  StlrUng,  29  Md.  48. 
A  cestui  que  trust  raiding  In  Massachnsetta 
was  hdd  not  taxable  ttiere  for  ahares  in  cor- 
porations h^  In  trust  for  her  by  trustees  re- 
siding in  another  state.  Dorr  t.  Oity  ot 
Boston,  6  Ony.  131.  Funds  in  tbe  bands  of 
trustees  were  held  assessable  at  th«tr  doml- 
cUe,  thoQ^  they  iwIoDKed  to  aonreddent  ben- 
eficiaries. Davis  T.  Macy,  121  Mass.  193. 
Where  a  judgment  was  rendered  against  trus- 
tees for  maladministration,  and  they  were 
directed  to  pay  the  amount  into  the  ha  ads  of 
a  receiver,  to  be  turned  over  to  a  new  trus- 
tee, it  was  held  that  the  beneflclarles  were  not 
liable  for  taxes.  Smith  v.  Byers,  43  Ga.  191. 
In  Price  V.  Hunter,  31  F'ed.  355,  trustees  In 
Pemisylvania  were  held  liable  tor  taxes  upon 
a  mortgage  upon  property  in  that  state  held 
In  trust  for  a  nom«8ident  tieaeflciary.  The 
same  doctrine  Is  held  In  the  ftdlowlng  cases: 
People  V.  Assessors  of  Alljany,  40  N.  Y.  154; 
Lewis  V.  Chester  Co.,  60  Pa.  St.  325.  See, 
also.  Trustees  of  Greene  FouodatlOD  v.  City 
-of  Boston,  12  Cush.  54;  Greene  v.  Mumford, 
4  R.  I.  313;  Catiin  v.  Hull.  21  Vt.  152.  We 
are  cited  to  no  authorities,  nor  iiave  I  been 
able  to  find  any,  which  bold  tliat  where  the 
legal  title  and  ownership  of  personal  property, 
tangible  or  Intangible,  is  vested  In  trustees, 
the  l>eneficlaries  or  cestuls  que  trustent  are 
taxable,  or  that  the  funds  In  the  tiands  of  the 
trustees  are  exempt  from  taxation  at  tlMlr 
domicile,  in  the  alienee  of  a  statute  making 
the  property  assessable  to  the  cestui  que 
trusts.  It  Is,  however,  c<mtended  that  the 
terms  of  the  statute,  "all  credits  of  every 
kind  belonging  to  inhabitants  of  this  state," 
do  not  include  trustees  holding  credits  for  the 
benefit  of  nonresidents.  It  follows  from  ttie 
authorities  above  cited— and  we  think  the 
holding  based  upon  sound  reason— that  the 
term  "inhabitants"  includes  resident  trustees, 
in  whom  la  vested  tbe  absolute  legal  title  to 
choses  in  action.  Our  statute,  however,  ap- 
pears to  control  the  question.  It  provides, 
"Personal  property  under  the  control  of  a 
trustee  or  agent,  whether  a  corporation  or  a 
natural  person,  may  be  assessed  to  such  trus- 
tee or  agent  in  tbe  township  where  be  resides, 


except  as  otherwise  provided."   Pnb.  Acn 

jaOS,  Act  No.  20e,  9  14.  BUbd.  6L 

It  appears  by  the  stipulated  ttcts  that  ihf 
trustees  have  commenced  forecloenre  pro- 
ceedings, and  that  one  of  the  defendants  !i 
that  suit  has  answered,  denytus  all  Indebtrd- 
ness  ivon  the  mortgage,  and  baa  intmpoee^  a 
cross  bill  charging  fraud  and  decepUwi  on  ili- 
part  of  the  Detroit  GasUght  Company  in  t>>t 
mle  of  the  property,  and  praying  a  canceUs- 
tlm  of  the  mortgages.  That  nilt  is  pendiK 
and  undetermined.  Counsel,  In  tbeir  brK. 
say:  "If  the  pending  foreclosure  suit  is  c*- 
dded  In  favor  of  tbe  de/endanta  in  that  cvf. 
can  It  be  possible  that  the  hiw  will  com^. 
the  d^endanta  in  tbla  case  to  pay.  Dot  osi; 
the  large  judgment  In  thte  case,  Imt  also 
taxes  assessed  before  the  determfnatioc  m 
the  foreclosure  suit,  out  of  their  individua 
property,  when  tbey  have  been  remiss  in  l 
way?"  That  question  may  ariae  when  il- 
defendant  tnutoea  shall  be  called  upon  to  a- 
count  for  tbe  trust  ftinda,  provided  the  dkit 
gage  la  declared  void.  It  Is  not  now  befm 
us.  It  la  not  claimed  that  they  have  not  is 
tiielr  hand*  moneys  snffidoit  to  pay  ttK«e 
taxes.  In  their  appeal  from  the  action  ^ 
tbe  aasesswa  to  the  board  of  review.  rb«y 
set  up  this  pending  suit,  and  state  that  tt^-r 
have  In  their  hands  moneys  paid  to  tliem  » 
interest  on  this  mortgage;  and  it  Is  al»i  i 
fair  Inference  from  the  record  that  the  S4:<iy- 
000  of  the  purchase  price  has  been  paid 
them,  and  A>r  which  an  accounting  is 
in  tliat  BUlt  Several  -of  the  rases  above  ci:'^. 
appear  to  have  beMi  brought  and  dedded  Q|y 
on  the  theory  that  the  trustees,  having  le^ 
title  to  the  property,  were  obligated  to  pay 
the  tax.  In  Latrobe  v.  Mayor,  etc..  It  Is  ni  l 
"That  the  taxes  assessed  upon  a  trust  esiaF'^ 
constitute  a  lc«al  cause  of  action  against  tbt 
holder  of  the  legal  title,  we  do  not  doubt:  V 
at  law  the  legal  estate.  In  tbe  hands  of  i 
trustee,  has  the  legal  Incidents  and  oblipityas 
of  an  absolute  title,  subject  only  to  the  claiiz' 
equity  of  the  cestui  que  trust."  Sd.3 
salts  must,  of  necessity,  be  brougrbt  a«tc>: 
the  trustees;  and.  wben  Judgment  is  ik 
dered  against  them,  they  axe  endtied  to  i«: 
the  judgment  from  the  trust  fund,  and  crfi'r. 
themselves  with  the  amount  so  paid.  Wbf^r 
a  court  has  adjudged  tiie  tax  to  tie  rabd.  * 
would  seem  to  I<«leaUy  follow  tliat  the  trv 
tees  will  be  protected  in  its  paymejit  ftom  t^ 
trust  fund.  Tbe  Judgment  la 
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fide  Indebted  n  CM  18  not  fnodnlent  at  to  th« 
mortgagor's  creditcm,  though  it  was  executed  aa 
a  preference  to  the  mortgagees  In  case  of  the 
fntore  InsolToncy  of  the  mortgagor. 

2.  Bnliwqnmt  Uenbolden,  as  anch,  haTe  no 
right  to  insiBt  that  the  mortgagees  should  resort 
to  their  action  against  the  pnncipals  on  the  note 
before  selling  the  mortgaged  property. 

8.  The  eTidence  faJrly  estabiisbiog  tliat  the 
mortgagor  was  Indebted  to  bis  son  in  almost  tfae 
amount  of  the  mortgage,  and  that  there  was  an 
agreement  between  tuem  that  the  mortgagor 
was  to  pay  said  secured  note,  aud  that  his  son 
was  then  to  repay  him  the  difference  between 
said  indebtednsas  and  the  amoimt  of  the  note, 
eqoity  will  not  require  that  the  principals  to  saio 
note  should  pay  the  same. 

Appeal  from  drcnit  court,  Kent  county.  In 
chancery;  Allen  C.  Adslt,  Judge. 

BUI  by  George  W.  Webber  and  Andrew  J. 
Webber  against  Oacar  Webb«?  and  others  to 
foreclose  a  mortgage.  George  F.  Beardsley 
and  others  were  made  parties  as  subseqtMat 
incumbrancers.  From  the  decree  rendered 
certain  defendants  appeal  IfodlfledL 

James  H.  Gaaqibd  and  T.  J.  O'Brien,  far 
arawUant  Beardsky.  N.  O.  Griswold  and 
OlQte  4e  Ohito,  for  oOier  ai^tflants.  W.  O. 
WelMter,  for  appdleea  O.  W.  A  A.  3.  Web- 
ber.  F.  C,  Miller,  for  appellee  Oscar  Web- 
ber. W.  W.  Hltdi^,  tor  otber  aivellees. 
J.  W.  ObampUn,  J.  G.  Fitzgerald,  and  O. 
B.  Niduds,  of  counsel,  for  appellees. 

,  UONTGOMERT,  J.  Tbe  complainants  Hi- 
ed fb^  UU  to  fmdoae  a  mortgage  tip<Hi 
property  In  tbs  <Aty  of  londa.  consisting  of 
four  parc^  of  real  estate,  the  cost  price  of 
wliicli  was  about  $20,700,  to  secure  tbe  pay- 
ment of  a  note  of  $14,600,  given  tlie  de- 
fendants Joseph  Webber  and  Thomas  R. 
Bock,  June  30,  186B,  and  due  December  31, 
1S83,  and  Indorsed  and  gnatantled  by  Oscar 
Webber.  mnrtgace  was  glvm  Jtily  14, 
1893.  by  Oscar  Webber  alone,  his  wife  not 
joining.  The  defendants  George  F.  Beards- 
ley,  Payne  Knight,  Lorenzo  A.  Corey,  and 
Jacob  Neff  were  n>ade  parties  as  subsequent 
Incumbrancers,  tbey  baring,  after  the  execu- 
tion of  tbe  mortgage,  caused  levies  to  be 
made  tq;M>n  the  property  as  the  property  of 
Oscar  Webber.  Tbeieupon  the  defendants 
filed  cross  UUs  or  answers  In  the  nature  of 
a  cross  Mil,  setting  np  that  Oscar  Webber 
was  Indebted  to  them  In  rartoas  sums,  and 
that  they  had  each  caused  a  levy  to  be  made 
on  the  mortgaged  pn^rty;  that  Oscar  Web- 
lier  was  Insolvent;  and  that  the  mortgage  In 
question  waa  given  with  a  fraudulent  pur- 
pose of  defeating  the  creditors  at  Oscar  Web- 
ber in  tbeir  efforts  to  collect  thtir  claims,  and 
was  belns  fdreclned  with  that  purpose.  The 
case  aa  It  Is  presraied  In  this  court  presents 
three  questions:  Flist  Was  the  mortgage 
fiven  to  complainants  by  Oscar  Webber 
fraudulent  In  Its  inception?  Second.  If  not. 
was  it  given  under  snch  circumstances,  or 
bas  It  been  so  dealt  witti  by  comi^lnants,  as 
to  make  it  tneqaitable  tor  them  to  resort  to 
tbe  mortgage  security  before  they  have  pro- 
ceeded against  tfae  makers  of  the  note;  or 
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can  tbe  court  protect  ttiese  Itenholders  to  any 
extent  because  the  liability  of  Oscar  Webber 
is  <mly  secMidary,  and  becaime  Webber  & 
Buck,  the  makers  of  notes,  should  in 
equity  and  good  consdaice  pay  tbe  notes? 
And,  third.  If  tbe  court  should  be  of  tbe  ojdn- 
Ion  that  there  la  power  to  compel  resort  to 
Wsbber  ft  Bnt^  have  th^  shown  counter 
equities  which  limit  tSie  result?  ^e  drctdt 
]\iAge  granted  a  decree  of  foredosnre,  and 
provided  for  no  remedy  agahut  Webber  and 
Buck,  so  that  his  determination  must  have 
been  based  upon  a  negative  finding  as  to  the 
first  two  questions.  We  will  consider  tbe 
questlotu  separately  so  far  as  practicable  and 
la  their  order. 

1.  It  ^>pears  that  Jtiseph  Webber  <of  Web- 
ber  A  Buck)  is  the  son  of  Oscar  Webber,  and 
on  the  occasion  of  this  engaging  In  business 
in  1886,  Oscar  Webber,  then  apparently,  and 
probabiy  In  fact,  a  man  of  consfdetable 
maans,  undertook  to  Indorse  and  guaranty 
tiie  paper  of  tbe  firm  to  be  from  time  to 
time  gifm  to  Webber  Bros.,  composed  of 
ocmiplalnaiits,  wbo  are  t»tithers  of  Oscar 
Webber.  That  the  purpose  of  this  arrange- 
mmt  waa  not  to  enaUe  Wdabn  A  Buck  to 
make  a  temporary  loan,  but  to  furnish  capi- 
tal, the  expectation  belns  that  the  loan  was 
to  be  rMiewed  from  time  to  time,  aa  it  in 
fact  was,  and  apparently  increased  or  dimin- 
ished as  the  necesBltlca  of  Webber  &  Buck 
demanded.  The  ¥14.000  note  secured  by  the 
mortgage  here  In  questlMi  was  given  hi  the 
regular  course  of  the  taislnBss,  and  is  beyond 
aU  question  bona  fide,  representing  on  its 
face  actual  Indebtedness  of  Webber  &  Buck, 
guarantied  by  Oscar  Webber.  So  &r  aa 
craaplalnants  knew,  Oscar  Webber  was  a 
surety  merely,  and  snch,  we  think  from  the 
evidence,  he  was  in  fact  Oscar  Webber  had, 
prior  to  December,  1802,  been  a  member  of 
the  banking  firm  of  Webber  A  Qiapin,  doing 
bustneas  at  Stanton.  On  the  28th  of  De- 
cember, 1802,  this  co-partnership  waa  dlsscdv- 
ed,  Mr.  Cha^n  baying  the  Interest  of  Wd)- 
ber,  and  agreeing  to  pay  him  $6,000  therefor 
In  monthly  Ini^lm^ts,  and  agreeing  to  pay 
the  indebtedness  ot  tHe  firm.  At  this  time 
tbsre  were  UeMllties  on  certificates  and  to 
tbe  bank  of  about  $100,000,  and  on  the  face 
of  tbe  IxmAb  an  apparent  surxrius  of  $23,00U. 
Ctiapin  continued  the  businesa  until  July. 
1893,  paying  to  Webber  $3,000  of  tbe  indebt- 
edness, and  reducing  the  deposit  accounts  up- 
on which  WebbOT  was  liable  to  about  $28,000; 
At  about  this  date  Oscar  Webber  went  to 
Stanton,  and  sought  to  obtain  security,  but 
this  was  refused  him,  and  he  returned  to 
Ionia,  and  saw  tbe  complainant  GecH-ge  W. 
Webber  on  the  same  day.  George  asked  him 
how  Chapin  was  getting  along,  and  how 
much  of  tbe  paper  Oscar  was  now  liable  on, 
and,  on  hearing  that  Chapin  was  turning  out 
paper  to  tbe  creditors  of  tbe  bank,  and  that 
Oscar  was  liable  mi  about  $3,000  of  the  bank 
debts,  asked  him  to  pay  tbe  note.  Oscar  said 
Iw  could  not  do  that,  but  wouhL^ecure  It,  and 
Digitized  by  LaOOg  IC 
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the  mortgage  was  thereupon  given.  We  dla- 
corer  nothing  In  this  tranaactlon  Dp  to  this 
time  either  onnatiiral  or  unusual.  We  find 
the  creditor  demanding  from  his  debtor  a»- 
cniity,  and  receiving  It,  and  while  It  must 
hBTB  been  In  the  ccmtemplatlon  of  both  that 
In  case  of  the  disaster  to  Ghapin  &  Oow,  re- 
sulting In  ihelr  failure  to  care  for  the  obllgar 
ttons  to  Webber  &  Cbapin,  this  securl^ 
would  work  prefmnce  In  favor  of  Webber 
Bros^  yet  under  the  rules  of  the  common 
law,  which  ^tect  the  vigilant,  tbts  securi- 
ty Is  protected.  Olmstead  v.  Mattlscaii,  40 
Mich.  617.  8  N.  W.  655;  Sheldon  v.  Mann, 
80  Mich.  266,  48  N.  W.  673;  HUl  T.  Bow- 
man, 35  Mich.  191.  The  transactimi  does 
suggest  anew  the  pressing  necessity  of  a 
bankrupt  or  insolvency  law  whldi  shall  af- 
ford some  protection  to  the  less  greedy  and 
importunate  creditors,  and  which  shall  ren- 
der it  no  longer  possible  for  a  debtor  In  fall- 
ing circumstances  to  prefer  members  of  his 
own  Immediate  family.  But  the  case  Is  not 
peculiar  In  this.  Such  object  lessons  are  so 
often  presented  that  it  seems  Impossible  that 
the  att^tion  of  legislative  bodies  will  or  can 
be  for  nrach  longer  diverted  from  the  crying 
need  of  reform  In  this  respect  But  until 
there  la  some  legislatloa  which  prohibits 
preference,  and  provides  for  a  uniform  dlstrl- 
butiott  of  the  assets  of  an  Insolvent  debtor, 
the  creditor  must  be  accorded  the  right  which 
he  undoubtedly  has  under  the  common  law 
of  taking  security,  even  Qiongb  the  effect 
maj  be  to  delay  or  defeat  a  less  diligent  cred- 
itor. 

'  2.  The  appealing  defendants  are,  then,  sub- 
sequent llenhold««,  and  the  question  la  pre* 
eented  as  to  whether  as  such  tbey  can  insist 
that  complainants  shall  resort  to  their  action 
against  Webber  &  Bade  before  selling  the 
mortgaged  prc^erty.  In  Brandt  on  Surety- 
ship and  Guaranty  (2d  Kd.)  238,  It  Is  said: 
"It  Is  settled  by  a  long-oontlnned  and  un- 
varying current  of  authority  that  the  surety 
may  by  a  suit  In  chancery,  after  the  debt 
becomes  due,  and  before  he  pays  It,  compel 
the  creditor  to  proceed  to  collect  the  debt 
from  the  principal,  provided  he  Indenmify 
the  creditor."  The  cases  cited  to  sustain  the 
text,  and  the  cases  generally  which  sustain 
the  doctrine,  are  cases  In  which  the  creditor 
holds  no  security  for  the  debt,  either  from 
the  principal  debtor  or  his  security.  Bat  we 
think  It  Is  aot  the  rule  that  when  a  surety 
has  given  security  for  the  payment  of  a  debt 
he  may  compel  the  creditor  to  resort  to  ac- 
tion against  the  principal,  and  postpone  the 
enforcement  of  his  claim  by  resort  to  the  se- 
curity. This  would  be  going  directly  against 
the  terms  of  the  contract.  The  right  which 
the  surety  has  is  to  be  subrogated  to  the 
claim  against  the  principal  upon  payment  of 
the  debt  Colebrook,  CoUat  Sec.  §  215;  Mc- 
Elroy  V.  Hatheway,  44  Mich.  399,  6  N.  W. 
867.  The  doctrine  of  marstiaiing  securitiee 
does  not  aid  the  plaintiff,  as  it  is  an  essential 
precedent  condition  that  there  be  two  funds 


which  maj  be  resorted  to  by  the  creditor, 
and  the  naked  promise  of  the  debtor  has  not. 
we  think,  been  regarded  as  a  fund  in  sucli 
sense  that  the  creditor  may  be  compelled  to 
reaort  to  suit  and  levy  on  property  before 
resorting  to  prt^rty  speclilcally  dedicated 
to  the  payment  of  the  debt  Wolf  v.  Smitli, 
86  Iowa,  454.  The  right  of  Oscar  Webber  be- 
fore the  levy  by  the  defendants  was  to  dis- 
charge this  debt  and  resort  to  action  against 
Webber  &  Buck  for  the  whole  or  such  por- 
tlmi  of  tlie  debt  as  Webber  &  Buck  were 
bound  to  pay.  He  would  also  have  this  right 
if  his  p»q?erty  went  to  pay  the  debt  of  Web- 
ber &  Bndc;  and  we  think  It  dear  that  the 
defendants,  having  acquired  liens  upon  the 
property  of  Oscar  Webber,  would  be  subro- 
gated to  his  right  to  the  extent  of  this  lien. 
1  Story,  Bq.  Jur.  |  S6S;  Foy  v.  Sinclair.  89 
Tenn.  2B7.  80  S.  W.  2& 

8.  TtalB  brings  us  to  the  questloii  which  is 
the  principal  one  in  controversy  In  this  case, 
via.  whether  Webber  &  Budc  or  Oscar  Web- 
ber should  in  equity  pay  this  mortgage. 
Tliere  Is  no  question  that  when  the  note  was 
given  to  oomplainonts  it  was  the  note  of 
Webber  &  BvA  with  Oscar  Webber  as  guar- 
antor of  payment  It  Is  now  daimed  by  Jo- 
seph T.  Webber  that  his  father,  Oscar  Web- 
ber, was  Indebted  to  him  tai  the  sum  of 
(12,6^  and  that  after  the  mortgage  In  ques- 
tion was  given  he  asked  his  father  how  he, 
Joseph,  was  to  receive  his  pay,  and  that  his 
father  agreed  to  pay  the  $14,500  note  to  oom- 
plainants  ui>on  the  understanding  that  he 
(JoseiA)  was  to  repay  him  any  dlfleraioe  be- 
tween what  was  due  from  bis  father  to  him, 
and  the  amount  of  the  Indebtedness  to  com- 
plainants. If  this  daim  la  sustained  by  the 
proofs,  and  such  an  arrangement  was  in 
fact  made,  there  can  be  no  question  that  in 
equity  this  mortgaged  property  became  the 
primary  fund  out  of  which  this  debt  might 
and  should  be  realised,  not  only  as  b>etwu«n 
Oscar  Webber  and  comidalnants,  but  aa  be- 
tween Joseph  and  the  creditors  of  Oscar. 
The  question  of  fact  involved  has  given  as 
no  little  difficulty,  and  the  condnaion  we 
have  reached  after  the  most  careful  consid- 
eration does  not  rest  upon  the  absolute  faith 
in  the  correctness  of  our  condusion,  which 
we  would  like  to  feel  In  all  cases.  We  have 
not  had  the  witnesses  before  us,  and  can 
only  Judge  of  their  credibility  by  what  ap- 
peare  In  the  record  of  the  case.  The  two 
defendants  Oscar  and  Joseph  Webber  were 
called  by  the  appealing  defendants,  and  gave 
testimony  which,  if  true,  fully  establtshetl  » 
liability  of  Oscar  to  Joseph  on  account  of 
money  held  in  trust  tor  many  years,  and  left 
in  control  of  Oscar  by  his  wife,  the  mother 
of  Joseph.  There  are  circumstances  whicb 
cast  suspicion  upon  the  transaction,  and  cre- 
ate some  doubt;  the  chief  one  being  the  Iod^ 
delay  In  paying  over  this  fund,  although 
there  have  been  times  when  Oscar  could 
tiave  done  so  without  inconvenience,  and 
when  the  fund  would  liave  been  vecy  useful 
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to  308^h.  who  was  dnrlng  mach  of  the  time 
borrowing  money  to  do  businesB  with,  and 
this  on  his  father's  indorsemeot.  On  the 
other  band,  this  is  explained  by  saying  that 
this  fact  of  the  Uidebtedness  of  Oscar  to  Jo- 
seph famished  the  reason  for  the  indorse- 
mmt  Withoat  enlarging  upon  the  circum- 
stances, which  cannot  be  of  interest  in  other 
cases,  we  hare  determined  apon  the  whole 
case  that  the  indebtedness  from  Oscar  to  Jo- 
seph is  falriy  made  out 

The  decree  of  the  circuit  court  should  be 
modified  In  two  particulars:  First,  the  de- 
fendants holding  liens  are  entitled  Id  order 
of  priority  to  be  subrogated  to  the  claim  of 
complainants  to  the  »tent  that  the  amount 
realized  <xi  the  sale  of  the  mortgaged  prem- 
ises should  exceed  the  amount  of  Oscar's  in- 
debtedness to  Joseph,  and  we  think  com- 
plainant's costs  in  the  court  below  should  be 
limited  to  single  costs.  Under  chancery  role 
90,  If  the  defaidants  bad  prevailed,  the 
costs  would  have  been  apportioned,  and  we 
see  no  reason  why  complainant  should  be 
entitled,  when  he  preralls,  to  more  than  sin- 
gle costs.  No  costs  wUI  be  awarded  to  ei- 
ther party  to  this  court. 

MOORB.  J.,  concurred  with  MONTGOM- 
ERY, J.  LONG,  O.  J.,  took  no  part  In  the 
decision.    HOOKER,  J.,  did  not  sit 

GRANT,  J.  I  concur  In  the  opinion  of  my 
Brother  MONTGOMERY,  exc^t  that  pntlon 
of  it  referring  to  the  necessity  at  a  bank- 
rupt law,  and  as  to  tbat  I  express  no  opinicm. 


WEIKLB  T.  MINNBAPOLIS,  ST.  P.  &  S.  S. 
M.  BY.  OO. 

(Supreme  Court  of  Hionesota.  April  30,  1806.) 
GUARANTT— What  Cohsiitdtbs— Bailhoad  Com- 

FAKT— LlABIUTT  rOR  CONTRACT  Or  AOBHT. 

1.  The  defendant  la  a  railroad  corporatioD, 
and  its  general  maoarer  and  geQeraf  freight 
agent  requested  plalntitr  to  ship  certain  hogs 
from  Glenwood  and  Elbow  Lake,  Minn.,  to  one 
H.,  at  Hankioson,  N.  D.,  and  that,  if  be  did  bo, 
they  would  guaranty  the  payment  to  plaintiff  ot 
the  price  of  the  hoes.  Plaintiff  shipped  the 
bogs,  but  H.  was  ooable  or  unwilling  to  pay  for 
them,  and  so  informed  the  plaintiff;  and  t^iere- 
upon  the  general  manager  and  general  freight 
agent,  without  plaintiffs  knowledge  or  consent, 
bad  the  hogs  reshipped  to  Minneapolia,  Minn., 
and  dMuanded  of  the  tdaintiff  tbat  be  receive 
and  accept  them  at  that  point  The  defendant 
made  no  charges  for  transporting  the  bogs,  and 
recrived  no  benefit  or  profit  from  the  transaction. 
Held,  that  this  promise  of  the  manager  and 
freignt  agent  was  strictly  a  guaranty  of  the  debt 
of  H.,  and  not  an  original  undertaking  on  the 
part  of  the  defendant. 

2.  Held,  further,  that  as  there  was  no  ex- 
press authority  from  the  defendant  to  the  man- 
ager or  agent  to  make  such  a  guaranty  of  pay- 
ment, and  as  none  could  be  implied,  because  giv- 
ing such  guaraaty  was  beyond  the  scope  of  their 
authority,  the  d^endant  is  not  UaUe. 

(Syllabus  by  the  Coi^) 

Appeal  from  municipal  conrt  of  Minneapo- 
lis; Andrew  Holt  Judge. 


Action  by  T.  K.  Welkle  against  the  Min- 
neapolis, St  Paul  &  Sault  Ste.  Marie  Rail- 
way Company.  From  a  Judgment  for  de- 
fmdant,  plaintiff  appeals.  Affirmed. 

F.  D.  Laximbee,  for  appellant   A.  H. 
Bright  and  Henr7  B.  Dike,  for  respondent 

BUCK,  J.  The  defendant  is  a  railroad  cor- 
poration, operating  a  line  of  railway  tbrough 
Glenwood  and  Elbow  I^ake,  In  this  state,  and 
to  Hankinson,  in  the  state  of  North  I>akota; 
and,  at  the  times  mentioned  in  the  com- 
plaint D.  Underwood  was  the  general  man- 
ager, and  W.  L.  Martin  the  general  freight 
agent  of  this  railroad  corporation,  Its  busi- 
ness being  that  of  a  common  carrier.  On 
December  1, 1S04,  the  plaintiff  was  the  own- 
er of  98  hogs,  of  the  value  of  9^)8,  part  of 
said  bogs  being  at  Glenwood,  and  the  others 
at  Elbow  Lake,  Minn.,  which  were  stations 
on  the  line  of  defendant's  railway.  Prior  to 
the  date  above  named,  the  defendant's  gen- 
eral manager.  Underwood,  and  general 
freight  agent,  Martin,  ascertained  tbat  the 
plalntlfl  was  willing  to  dispose  of  said  hogs 
for  the  price  of  5  cents  per  pound  for  part 
of  said  bogs,  and  for  5V^  cents  per  pound  for 
the  others;  and  they  requested  him  to  ship 
said  bogs  to  one  R.  H.  Hankinson,  at  Hank- 
inson, N.  D.,  and  informed  him  tbat.  If  be 
would  do  so,  the  defendant  railroad  corpora- 
tion would  guaranty  the  payment  to  plain- 
tiff of  the  price  of  said  hogs.  Accordingly, 
plaintiff  shipped  said  hogs  to  Hankinson,  N. 
D.,  and  delivered  them  to  R,  H.  Hankinson, 
who  was  unwilling  or  unable  to  pay  the 
ptlce  for  them,  or  any  part  thereof,  and  so 
Informed  the  plaintiff.  Thereafter,  and  In 
the  month  of  December,  1804,  Underwood 
and  Martin,  without  plaintiff's  knowledge 
or  consent  caused  said  hogs  to  be  shipped 
from  Hankinson  to  Minneapolis,  In  this  state, 
and  demanded  of  plaintiff  tbat  he  should 
receive  and  accept  said  bogs  at  Minneapolis, 
which  plaintiff  refused  to  do,  and  be  de- 
manded payment  of  defendant  of  the  price 
of  the  bogs,  no  part  of  which  has  ever  been 
paid. 

Fairiy  construed,  we  think  that  the  com- 
plaint and  findings  of  the  trial  court  do  nut 
show  a  purchase  of  the  hogs  by  the  defend- 
ant, but  that  they  were  sent  to  Hankinson  In 
the  expectation  that  he  would  parchase  and 
pay  for  them,  and  that  If  be  did  not  do  so, 
then  the  manager  and  freight  agent  assured 
the  plaintiff  that  the  defendant  would  guar- 
anty such  payment  Certainly  in  such  case 
the  defendant  was  not  the  principal  or  orig- 
inal purchaser  or  debtor.  The  fact  that 
the  general  manager  and  freight  agent  as- 
sured plaintiff  that  defendant  would  guar* 
anty  the  payment  excludes  the  proposition 
tbat  U  was  an  original  undertaking,  as  a 
purchase,  on  the  part  of  the  defendant  In 
the  case  of  Dole  v.  Young,  24  Pick.  250,  the 
following  writing  was  signed  and  addressed 
to  the  plaintiff  by  the  defendant:  "Please 
send  W.  goods  to  the  amount  of  flOO,  and  I 

Digitized  by  Google 


961 


NOUTHWESTBBN  BSPORTEB,  VoL  88. 


(MllUL 


will  gaannty  tbe  same  In  four  montbs." 
And  tbe  plaintiff,  Immediately  after  the 
presentatloa  thereof,  delivered  the  goods  to 
W.  It  was  held  (Cblef  Justice  Shaw  dellrer- 
Ing  the  oi^iuj  that  It  was  strictly  a  guar- 
anty of  the  debt  of  W.,  and  not  an  original 
undertaking  on  the  part  of  the  defendant. 
It  does  not  appear  that  there  was  a  complet- 
ed sale  to  any  one.  Hanklnson  did  not  agree 
to  buy  or  pay  for  tbe  bogs,  and  he  not  only 
refused  to  pay  for  them,  but  did  not  keep 
them.  The  defendant,  not  having  bought 
them  or  paid  for  them,  did  not  se^  to  keep 
them,  and,  without  making  any  charges  for 
transpwUng  them  to  Nwth  Dakota,  shipped 
them  back  to  Minneapolis,  where  It  offered 
to  deliver  them  to  plaintiff,  who  reused  to 
receive  them.  Whether  the  hogs  at  Mtune* 
apolis  were  worth  more  or  less  than  the  pre- 
viously agreed  price  of  |493,  or  whether 
they  would  have  been  worth  less  than  that 
amount  If  delivered  at  Oloiwood  and  Elbow 
Lake,  does  not  appear,  and  perhaps  In  this 
particular  and  in  this  action  it  is  not  essen- 
tial. We  merely  refer  to  It  for  the  purpose 
of  showing  that  It  does  not  affirmative  ap- 
pear that  the  itointlff  was  damaged  by  the 
act  of  the  defendant  In  shipping  the  hogs 
either  way,  or  leaving  tbem  at  Minneapolis. 

Tbe  ai^ellant's  counsel  suggests  that  a 
railroad  corporation  has  Implied  authority 
to  do  all  acm  necessary  for  the  full  and  com- 
plete utUlaation  of  its  special  powers  which 
are  not  Impliedly  excluded  by  the  terms  of 
Its  grant,  and  cites  the  case  of  State  Board 
of  Agriculture  v.  Citizens'  St  Ry.  Co.,  47  Ind. 
407,  In  support  chF  this  position.  The  facts 
in  that  case  are  materially  different  from 
those  appearing  In  this  action.  In  that  case 
tbe  street-railway  company  had  received  the 
ben^ts,  profits,  and  advantages  of  tbe  con- 
tract made  with  it,  and  these  prt^ta  had 
gone  to  swell  the  dividends  of  the  stock- 
holders of  the  corporatloD,  and  tbe  court  held 
it  liable.  The  street-railway  company  bad 
subscribed  $1,000,  and  promised  to  pay  the 
same  to  tbe  state  board  of  agriculture,  as  an 
Inducement  for  It  to  hold  a  fair  for  three 
successive  years  north  et  the  city  of  Indian- 
apolis, whereby  the  street-raUway  cnnpa- 
ny  would  be  greatly  benefited  In  carrying 
passengers.  After  receiving  tiie  benefits  re- 
sulting from  the  holding  of  such  telr.  It  re- 
fused to  pay  its  subscription,  and  the  court 
held  it  liable.  This  decision  is  criticised  by 
Wood,  R.  R.  552,  citing  Davis  v.  Railroad 
Co.,  131  Mass.  25S,  as  holding  a  diametrically 
opposite  doctrine.  We  eipress  no  opinion  as 
to  which  of  the  cases  states  the  correct  doc- 
trine, there  being  no  express  or  implied  eon- 
tract  of  purchase  between  plaintiff  and  de- 
fendant, and  the  latter,  not  having  received 
any  of  the  profits  or  ben^ts  of  the  transac- 
tion. Is  not  primarily  liable  to  pay  the  price 
of  the  hogs.  Is  It  liable  upon  the  guaranty 
of  its  general  manager  and  general  freight 
agent  that  if  Hanklns<m.  a  third  party,  not 
shown  to  bare  any  business  connection  with 


the  defHidant,  should  not  pay  the  price  of 
the  hogs,  then  the  defendant  would  gnannty 
tbe  payment  of  the  price  thereof  to  the  pUUn- 
tlff?  We  are  of«the  oplnltm  that  It  Is  not 
so  liable^  There  was  no  express  antbority 
from  the  corporation  that  the  manner  or 
agent  might  make  such  a  guaranty,  and 
there  could  not  be  any  Implied  power,  t>e- 
cause  glvli^  such  guaran^  was  beyond  tbe 
appamkt  scope  of  th^r  authority.  "A  party 
dealing  with  a  corpomtkm  is  chargeable 
with  notice  of  the  nature  and  extmt  ot  Its 
powers,  as  declared  by  Its  charter  or  artlclra 
of  association."  Kmnlg«  v.  Building  8o& 
(Mbm.)  ei  N.  W.  904. 

There  has  not  been  any  recognition  or  rati- 
fication of  tbe  acts  of  the  gooeral  manage 
and  genml  freight  agent  by  the  corporation, 
and.  whatever  may  be  the  llabiUty  of  tlie 
manager  and  agent  on  account  of  the  part 
which  they  took  tai  the  transaction,  the  de- 
fendant U  not  liable.  Ju^ment  affirmed. 


WHBBLBB  T.  PATBB80N. 

(Supreme  Court  of  Hhmesoto.    April  28,  1S96L) 

Rbplevih  Bo!fD — Omission  or  Naub  orBuBSTT— 
EFrxoT— Jdstics  ov  m  Pbacb  — 
Loss  or  JoBiBDionoH. 

1.  The  fact  that  the  name  of  a  surety  who 
Bigns  and  seals  a  bond  is  not  meudonod  uiereio 
does  not  affect  its  validity,  if  h  is  apparent  from 
tbe  face  of  the  bond  tiiat  he  Intended  to  be 
boond  hj  its  conditiona.  Campbdl  v.  Rotetiac 
43  N.  W.  795,  42  Minn.  llsTToUowed. 

2.  Rule  applied  to  a  replevin  bond,  in  jus- 
tice court.  In  wnicb  the  name  of  one  of  tiie  sure- 
tlee,  who  signed  and  sealed  the  bond,  was  omit- 
ted from  the  body  thereof,  and  Md,  that  the 
omission  did  not  affect  the  jurisdiction  of  the 
justice  to  issue  the  writ  and  hear  the  case. 
Held,  further,  that  each  jorisdiction  was  not  af- 
fected b7  tbe  fact  that  the  sureties  on  the  boud 
did  not  justify,  and  that  the  Ixmd  was  not  ac- 
kaowludged. 

3.  In  an  action  in  justice  court,  there  was 
no  general  appearance  by  the  defendants.  The 
piaintifif  Sled  bis  complaint,  and  the  cause  was 
adjourned  for  tliree  aaji,  but  the  justice  omit- 
ted to  state  in  bis  dooet  upon  whose  motion 
the  adjournment  was  had.  BtiU,  that  the  jus- 
tice did  not  lose  jurisdiction  to  hear  tbe  case  on 
the  adjourned  day. 

iSyllabns  by  the  Court.) 

Appeal  from  district  court,  Martin  county; 
M.  3.  Severance,  Judge. 

Replevin  by  Edwin  J,  Wheeler  against  P. 
A.  Paterson,  receiver  of  Wheeler  &  Young,  in- 
solvents. From  a  judgment  tac  i^ntlff.  de- 
fendant appeals.  Affirmed. 

Ward,  Dunn  &  Ward,  for  appdlant  Vorels 
&  Matbwig,  for  respondent 

START,  G.  J.  This  Is  an  action  of  repieT- 
in,  originally  commenced  In  Justice  coart,  to 
recover  possession  of  an  office  desk  and  an 
iron  safe.  Upon  the  return  day  of  the  writ. 
January  24th,  the  plaintiff  appeared  and  filed 
bis  complaint;  but  the  defendant  appeared 
specially,  for  tbe  purpose  only  of  objecting  to 
the  jurisdiction  (tf  the  court,  and  moved  to  dis- 
miss the  acti<m  for  the  aUeged  reaaoa  that 
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the  court  was  wlthont  JnrMlcUon  in  tbe 
premises,  because  no  Talld  replerin  bond  had 
been  given.  The  justice  dmled  the  mottOB, 
and  allowed  tbe  plalntlfl  until  January  27tta, 
at  10  o'clock  a.  m.,  to  faralah  a  proper  bond, 
to  which  time  the  case  was  adjourned;  but 
upon  whose  motion  the  adjournment  was 
made,  the  record  is  taeat  Tbe  defesdant 
duly  excited  to  these  rulings.  On  January 
27th  the  plaintiff  filed  a  farther  r^derin  bond, 
which.  In  form  and  substance,  complied  with 
tbe  statute,  and  was  approved  by  the  Justice. 
Tbe  cause  was  tried  on  that  di^,  and  Judg- 
ment altered  for  tbe  plaintiff,  tram  which  the 
defendant  appealed  to  the  district  court,  and 
frwn  tbe  Judgment  of  that  court,  affirming 
tbe  Judgment  of  tbe  Justice  court,  he  appealed 
to  this  coturt 

Tbe  defendant's  assignments  ot  error  are 
included  In  two  genoai  claims:  First,  that 
tbe  oiiginal  replevin  bond  was  void;  second, 
that  Che  adjournment  of  tbe  cause  fbr  three 
days  worlced  a  discontinuance,  and  Jurisdlc* 
tion  tiwreafter  to  hear  the  case  was  lost. 

1.  The  original  bond  complied  with  tbe  stat- 
ute. In  form  and  substance,  except  that  the 
name  of  one  of  the  twt  sureties  who  idgned 
and  sealed  the  bond  was  omitted.  In  tbe  body 
thereof.  For  this  reason  the  defoidant  claims 
that  there  was  but  one  surety  on  the  bond; 
therefore  It  Is  Told  as  a  replevin  bond,  be- 
cause the  statute  requires  a  bond  with  two 
sureties,  at  least,  as  a  Jurisdictional  requisite 
to  the  Issuing  ot  the  writ  by  the  Justice.  If 
both  sureties  are  liable  on  this  bond,  the  claim 
of  tbe  def^dant  falls.  Th«y  are  both  so  lia- 
ble, tor  It  is  ai^nrent  on  tbe  face  of  tbe  bcwd 
that  the  (onlBsion  of  the  name  of  one  of  the 
sureties  In  tbe  body  of  tbe  bond  was  a  cler- 
ical mlstalce,  and  that  such  Borety  Intended  to 
be  bound  by  ttw  obllgatl<ms  of  the  bond.  Its 
commencemoit  and  conclusion  are  In  these 
words:  "Know  all  men  by  these  presents, 
that  we,  Bdw.  J.  Wheeler,  as  principal,  and 

G.  M.  Wheeler  and  ,  are  held  and  Ormly 

bound  unto  F.  A.  Paterson.  *  *  *  In  testi- 
mony whereof,  we  have  hmnnto  set  our 
bands  and  seals."  TUs  bond  is  signed  and 
sealed  by  the  persons  named  In  the  body 
tho^of ,  and  by  another  surety,  Frank  A.  Day, 
who  Is  not  named  ther^n.  Now,  Mr.  Day 
signed  this  bond  witb  scnne  Intent,  and  for 
some  purpose.  What  were  tbcy?  He  an- 
swers the  queetMm  over  bis  own  signature; 
for  he  expressly  dedans  that,  in  witness  of 
his  obligation  to  perform  the  conditions  of  tbe 
bond,  he  signs  and  seals  it  He  and  the  otti- 
er  parties  signing  the  b«id  are  tbe  "we"  re- 
ferred to  in  the  body  tbweof.  The  fact  that 
the  name  of  a  surety  who  signs  and  seals  a 
bond  is  not  mentioned  thoreln  does  not  affect 
Its  validity,  if  it  Is  apparent  from  the  (ace 
of  tbe  bond  that  he  intended  to  be  bound  by 
its  conditions.  Campbell  v.  Botering,  42 
Minn.  115.  43  N.  W.  796;  Oobbey,  RepL  9 
1290.  The  cases  of  Blake  v.  Sherman,  12 
Minn.  420  (6U.  305),  and  State  v.  Austin,  35 
Minn.  51,  26  N.  W.  906,  relied  cm  by  the  de- 


fendant, are  not  In  point.  In  the  former 
case  there  was  no  attempt  to  give  a  bond 
with  two  sureties,  as  required  by  statute,  but 
an  undertaking  signed  by  only  one  surety  was 
made;  and  it  was  held  that  this  was  not  a 
compliance  with  the  statute,  but  that  tbe  de- 
fect could  be  cured  filing  such  a  bond  as 
the  statute  required.  In  the  latter  ease  the 
bond  was  not  signed  by  the  principal,  and  It 
was  held  that  the  sureties  were  not  bound. 
The  defendant  also  claims  that  the  bond  Is 
void  because  the  sureties  did  not  Justify  and 
the  bond  was  not  acknowledged.  This  omis- 
sion did  not  affect  tbe  validity  of  the  bond. 
Gale  T.  Seifert,  39  Minn.  171,  3»  N.  W.  60. 
The  acknowledgment  and  Justification  are  no 
part  of  the  btmd,  and  there  is  no  statute  re- 
quiring them  to  be  indorsed  on  the  bond. 
There  Is,  however,  a  rule  of  the  district  court 
requiring  this  to  be  done,  but  tbe  rule  does 
not  apply  to  a  Justice  court. 

2.  The  Justice  did  not  lose  Jurisdiction  of 
the  case  by  adjourning  the  case,  after  the 
pleadings  were  dosed,  for  three  days.  "When 
the  pleadings  are  closed  the  Justice  on  the 
applicati<m  at  either  party  shall  adjourn  tbe 
case  for  not  exceeding  we  week."  Gen,  St 
ISM,  i  4090.  This  statute  authorizes  the  jus- 
tice, on  the  application  of  tbe  plaintiff,  with- 
out the  consent  ot  the  def^dant,  and  without 
showing  cause,  to  adjourn  the  case,  not  ex- 
ceeding one  week.  O'Brien  v.  Pomroy,  22 
Hlnn.  130.  The  defeidant  appeared  special- 
ly to  challenge  the  Jurisdiction  of  the  court. 
He  did  not  answer,  and  bad  no  Intention  of 
answering.  Hence  the  pleadings  were  clos- 
ed before  tbe  adjournment.  The  defendant,, 
however,  claims  that  tbe  appIicatltH)  for  tbe 
adjournment  was  not  made  by  the  plaintiff, 
but  that  the  Justice  adjourned  the  case  on  his 
own  motion.  As  already  suggested,  the  Jus- 
tice did  not  state  in  his  docket  at  whose  re- 
quest the  case  was  adjoarned.  Gen.  St.  1894, 
i  4061,  snbd.  5.  There  Is  no  presumption  that 
the  case  was  adjourned  on  the  Justice's  own 
motion,  but  tbe  presumption  is  In  favor  of  tbe 
regularity  of  the  proceedlnRS,  and  that  the 
adjournment  was  on  the  application  of  the 
only  party  In  court,— the  plaintiff.  The  Mnls- 
Blon  to  so  Btete  In  the  docket  does  not  render 
the  Judgment  erroneous.    Meister  v.  Bussdl, 

53  Minn.  54,  54  N.  W.  935;  Smith  v.  Vlctorin, 

54  Minn.  338,  06  N.  W.  47.  Judgment  af> 
firmed. 


D.  M.  OSBORNE  ft  CO.  v.  GUIiLIKSON. 
(Snpreme  Conrt  of  Minnesota.    April  23,  1896.> 

NbOOTIABLE  INSTRUMBNTS— OUAKAMTr— Considbr- 
ATIOK— RbLSASB  or  OCABANTOB. 

1.  Where  the  written  contract  of  a  princi- 
pal sets  forth  or  imports  a  coosideration,— for 
example,  &  ppomisBory  note,— and  a  contract  of 
gnaranty,  by  a  third  party,  is  a  part  of,  or  is 
indorsed  upon,  the  note,  and  is  delivered  simQl- 
taneously  with  it,  the  consideration  for  the  note 
supports  the  guaranty.  Highland  v.  Dresser, 
29  N.  W.  65,  35  Minn.  345,  followed. 

2.  The  mere  neglect  ot^tbe  holder  ot  a 
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prominory  note  to  panne  a  remedy  Against  the 
maker  does  not  dischane  &  guarautor  of  the 
payment  of  the  note.    Hungerford  t.  O'Biien, 
34  N.  W.  161,  37  Minn.  306,  followed. 
(Syllabus  by  the  CourU 

Appeal  froni  district  conrt,  Norman  county; 
Fraok  Ives,  Judge. 

Action  hj  D.  M.  Osborne  &  Co.  against  Q. 
O.  GuUlkson.  From  an  order  ovemillng  a 
demmrer  to  an  answer,  plaintiff  appeals. 
Reversed. 

Calkins  &  Staarpe,  toe  appellant  Wm. 
Watts,  tot  respondent 

START,  0.  J.  The  complaint  la  this  action 
sets  up  the  making  ot  four  separate  prom- 
issory notes  to  the  jrtaintifC,  by  as  many  dif- 
ferent makers,  and  a  guaranty  of, the  pay- 
ment of  each  note  by  the  defendant  The 
atlesatlons  of  the  complaint  as  to  the  con- 
tract of  guaranty  on  each  note  are,  substan- 
tially: That  at  the  time  of  making  the  note, 
and  for  the  purpose  of  Inducing  the  plaintiff 
to  accept  the  same,  the  defendant  guaran- 
tied the  payment  of  the  same,  in  these 
words:  "For  value  received,  I  hereby  guar- 
anty the  payment  of  the  within  note  at  ma- 
turity, and  at  all  times  thereafter,  and  waive 
demand,  protest  and  notice  of  nonpayment 
thereof."  That  such  guaranty  was  indorsed 
on  the  back  of  the  note,  and  signed  by  the 
defendant  before  the  delivery  of  the  note, 
and  that  relying  on  such  guaranty,  the 
plaintiff  was  Induced  to  accept  and  did  ac- 
cept, the  same.  The  answer  admits  the  mak- 
in;;  and  delivery  of  the  notes  and  contracts 
of  guaranty  as  stated  in  the  complaint  but 
denies  that  the  guaranties,  or  any  of  them, 
were  made  for  the  purpose  of  inducing  the 
plaintiff  to  accept  the  same,  and  avers  that 
the  defendant  made  the  guaranties  at  the 
i-equest  of  the  plaintiff.  It  also  alleges  that 
the  plaintiff  neglected  to  collect  the  notes,  at 
their  maturity,  of  the  makers,  as  It  might 
have  done,  and  that  since  that  time,  and  I>e- 
fore  the  commencement  of  this  action,  the 
several  makers  disposed  of  their  property, 
and  none  of  the  notes  can  now  be  collected 
from  the  makers.  To  this  answer  the  plain- 
tiff demurred  on  the  ground  that  it  did  not 
state  a  defense,  and  this  appeal  is  from  an 
order  overruling  the  demurrer.  The  demur- 
rer should  have  been  sustained,  for  the  an- 
swer does  not  state  a  defense.  The  defend- 
ant claims  that  the  denials  of  the  answer 
put  in  issue  the  consideration  for  the  making 
of  the  contracts  of  guaranty,  and  that  the 
neglect  of  the  plaintiff  to  proceed  promptly 
to  collect  the  notes  of  the  makers  constitutes 
a  defense  In  hia  favor. 

1.  While  the  answer  denies  that  the  goar- 
antlPH  were  made  for  the  purpose  of  inducing 
the  plaintiff  to  accept  the  notes,  yet  It  ad- 
nalts  the  other  allegations  of  the  complaint 
to  the  effect  that  each  of  the  contracts  of 
guaranty  recited  on  Its  face  that  It  was  for 
value  received;  that  It  was  written  on  the 
back  of  the  note,  and  signed  by  the  defend- 


ant, and  delivered  with  It;  and  that  the 
Idalntlff  accepted  the  note,  relying  on  the 
guaranty.  These  admitted  allegattons  staon 
a  valid  consldetaticai  for  the  contract  €S 
guaran^.  In  view  at  these  adrntaakma,  the 
allegation  which  the  answer  denlea  Is  Imma- 
terial; for,  where  the  written  contiact  ot  a 
principal  seta  forth  or  imports  a  cosuHAiem- 
tion,— for  example,  a  promlaaory  note,— and 
a  contract  of  guaranty,  slftaed  by  a  thinl 
party,  Is  a  i»rt  of,  or  la  Indorsed  t^on,  the 
note,  and  is  delivered  aimnitaAeoualy  with  it. 
the  consideration  for  the  note  sut^rts  the 
guaranty.  Highland  v.  Dresser,  35  Minn. 
345,  20  N.  W.  S5.  Again,  the  words  **for 
value  received,"  in  the  guaranty,  are  a  sofB- 
dent  exivessifni  of  the  con^deratlon.  D.  M. 
Osborne  &  Ga  v.  Baker,  34  Minn.  807,  %  K. 
W.  306.  Neither  the  consideration  for  the 
note,  nor  that  of  the  contract  of  guaranty,  la 
Questioned      the  answer. 

2.  The  mere  neglect  of  the  plaintiff  to  c<ri- 
lect  the  note  at  maturity  does  not  rdease  the 
defendant,  as  guarantor  of  the  payment  of 
the  note.^  Hence  the  new  matter  alleged  In 
the  answer  does  not  constitute  a  defense. 
Hungerford  v.  CBrien,  37  Minn.  300.  34  N. 
W.  161.   Order  reversed. 


MEEKS  T.  CITY  OF  ST.  PAUL-* 
(Supreme  Court  of  Minnesota.   April  23,  189ft.l 

AOTtON  TOR  NeODOBNCE  —  EXCGBSIVB  VERDICT  — 

Nbw  Trial— Nbwlt-Discovbrbd  Evidexcs. 

1.  In  an  action  of  tort  it  is  not  enough  that 
the  damages  are,  in  the  of^on  of  the  court, 
excessive,  to  warrant  the  granting  of  a  new 
trial  OQ  that  ground,  it  must  further  appear 
tbat  they  were  given  under  the  influence  of 

Ssflion  or  prejudice.  Nelson  v.  Village  of  West 
uluth.  57  N.  W.  149,  55  Minn.  49i.  followed. 

2.  A  motion  for  a  new  trial  will  not  be 
granted,  on  the  (fronnd  of  newly-dlecovered  evi- 
dence, where  such  evidence  is  conflicting  or  cu- 
mulative, or  where  no  facts  are  shoWD  why  it 
could  not  have  been  discovered,  before  the  trial 
by  reasonable  diligence. 

(SyIIa»>UB  by  tiie  Court.) 

Appeal  from  district  court  Ramsey  county; 
Rascal  R.  Brill,  Judge. 

Action  by  George  W.  Meeks  against  the 
city  of  St.  Paul.  There  was  a  Judgment  for 
plaintiff,  and  from  an  order  denying  a  new 
trial,  defendant  appeals.  Affirmed. 

B.  J.  Danagh  and  Robertson  Howard,  fttr 
appelant    S.  G.  Olmatead,  for  reapondent 

START,  C  J.  On  March  20,  1805.  the 
plaintiff  was  Injured  by  a  defect  In  a  ride- 
walk  of  the  defendant  and  this  actiou  was 
iKOUght  to  recover  damages  for  such  injury. 
He  recovered  $3,000.  and  the  defmdant  ap- 
peals from  an  order  denying  its  motion  for 
a  Dew  trial. 

1.  The  first  aaslgnmrat  of  error  Is  that  the 
trial  court  erred  In  admitting  evidence  as  to 
the  probable  cost  of  medical  treatment  of 
the  plaintiff  subsequent  to  the  trial.  Evi- 
dence was  <^ered,  on  brtult^of  the  ^aintlff, 
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tending  to  show  that  there  was  a  wftherlug 
or  atrophy  of  the  muscles  of  his  left  shoulder 
Joint,  particularly  the  deltoid,  as  a  result  of 
his  Injuries.  A  wltneea,  who  was  called  as 
a  medical  expert,  and  gave  evidence  aa  to  the 
nature  and  extent  of  plalntUTs  injuries,  was 
asked  this  question:  "Q.  Now.  what  would 
be  the  only  treatment  that  would  be  likely 
to  be  of  any  benefit  In  that  «>ndltion?"  This 
was  objected  to  as  incompetent  and  Immate- 
rial by  the  defendant;  obJectiMi  overruled, 
and  ezceptiou.  The  question  was  then  re- 
peated, and  answered  as  follows:  "Q.  What 
treatment  would  be  necessary,  and  the  only 
treatment,  in  fact,  by  which  these  parts  could 
be  restored,  in  your  judgment?  A.  Electrici- 
ty and  massage  materially  assist  nature  and 
hasten  repair."  Oonceding  that  the  purpose 
of  the  question  was  to  show  the  probable  cost 
of  future  medical  treatment,  we  are  not  call- 
ed on  'to  decide  whether  such  evidence  was 
admissible;  for  It  Is  manifest  that  the  an- 
swer was  not  responsive  to  the  qaestlon,  and 
was  BO  Indefinitely  neutral  as  to  be  abex^ute- 
ly  harmless.  The  first  assignment  of  error 
Is  not  regardable. 

2.  "That  the  court  erred  in  holding  that  the 
ulamages  awarded  were  not  excessive,"  Is  the 
second  alleged  error.  The  simple  fact  that 
the  damages  in  an  action  In  tort  are.  In  the 
Judgment  of  the  court,  excessive,  Is  not  a 
ground  for  a  new  trial.  It  must  further  ap- 
pear that  they  were  given  under  the  In- 
fluence of  paetsion  or  prejudice.  Nelson  v. 
VUlage  of  West  Dulutfa,  56  Minn.  497,  57  N. 
W.  149.  Hence,  if  the  court  was  in  error 
In  holding  that  the  damages  were  not  exces- 
sive, the  defendant  would  not  be  entitled  to  a 
new  trial  tor  thla  reason  alone.  But,  apsum- 
Ing  that  the  assignment,  lilierally  interpreted, 
Is  to  the  etTect  that  tlie  court  erred  In  deny- 
ing defendant's  motion  for  a  new  trial  be- 
cause the  damages  are  excessive,  and  were 
given  under  the  Influence  of  passion  or  preju- 
dice, we  axe  of  the  opinion  that  the  trial 
court  did  not  so  err.  While  the  damages 
seem  to  us  to  be  generous,  the  evidence  does 
not  justify  the  conclusion  that  they  were 
given  as  the  result  of  passion  or  prejudice. 
The  evidence  tends  to  show  that  the  plaln- 
tifT,  at  the  time  of  the  injury,  was  38  years 
old,  strong,  in  good  health,  and  earning  five 
dollars  a  day  In  his  business  of  a  piano  mov- 
er; that,  as  a  result  of  ills  Injury,  the  deltoid 
muscle  of  his  left  shoulder  is  paralysed, 
which  prevents  lilm  from  raising  his  arm  at 
right  angles,  and  Incapacitates  him  from  do- 
ing any  work  which  would  Involve  the  rais- 
ing of  the  arm.  Aa  to  the  permanency  of 
bis  injury,  three  experts  were  examined.  The 
first  testified  that  there  was  a  possibility  of 
the  injury  being  permanent,  that  there  was 
a  probability  that  he  might  recover  under  a 
long  course  of  treatment,  and  that  there  was 
no  certainty  either  way.  The  second,  that 
the  probability  was  that  the  Injury  was  per- 
manent, and  that  the  plaintiff  will  never  re- 
gain the  power  of  the  muscle;  that  he  ex- 


amined the  plaintiff  in  March  (the  time  of  the 
trial  was  In  June),  and,  if  there  was  going  to 
be  any  revivifying  power,  there  would  now 
be  some  evidence  of  it;  that  there  was  no  in- 
crease In  the  loss  of  nerve  power,  for  that 
was  gone  when  he  examined  the  plaintiff  in 
March,  but  there  was  an  increase  In  the 
atrophy  of  the  muscle,  in  the  loss  of  power 
In  the  muscle.  The  third  gave  It  as  his  opin- 
ion that  the  chances'were  even  that  the  plain- 
tiff would  recover;  that  It  would  certainly  be 
a  long  time  before  he  is  fully  recovered.  Up- 
.on  this  evidence  honest  men  might  reasona- 
bly differ  as  to  the  perman^icy  of  the  plain- 
tiff's Injuries  and  the  amount  of  damages  he 
had  sustained.  There  is  notblng  In  thla  case 
to  Justify  us  in  the  conclusion  that  the  ver- 
dict was  the  result  of  pasaion  or  prejudice, 
the  verdict  having  bem  apjHwved  lyy  the  trial 
Judge. 

3.  The  last  alleged  error  is  that  the  court 
erred  in  not  granting  a  new  trial  on  the 
ground  of  newly-discovered  evidence.  The 
general  nature  of  the  alleged  newly-discover- 
ed evidence  la  tliat  two  persons  make  affida- 
vit that  they  saw  the  plaintiff  move  a  piano 
since  he  was  Injured,  and  that  he  had  no 
difficulty  In  using  his  left  arm  or  In  lifting 
the  plana  The  counter  affidavits  of  the 
plaintiff  and  his  attorney  render  It  probable 
that  the  parties  making  the  affidavits  as  to 
the  plaintiff's  moving  the  piano  were  mistak- 
en as  to  the  identity  of  the  plaintiff.  The 
only  showing  of  diligence  in  the  premises  is 
the  following  conclusion  in  the  affidavit  of 
defendant's  attorney:  "Before  the  trial  of 
tills  action  I  made  diligent  search  for  witness- 
es, and  was  unable  to  discover  any  evidence, 
except  the  evidence  that  was  introduced  at 
the  trlaL"  Where  did  he  search  for  them? 
What  did  be  do?  The  alleged  newly-discov- 
ered evidence  Is  ctmffictlng,  cumulative,  and 
no  facts  are  shown  why  it  could  not  have 
been  discovered  before  the  trial.  Such  be- 
ing the  case,  the  trial  court  properly  denied 
the  motion  for  a  new  trial  on  thla  grotiDd. 
Order  affirmed. 


RUNDLETT  v.  CITY  OF  ST.  PAUL. 
(Supreme  Court  of  Minnesota.    April  23,  1886.) 
Btatotbs— RspBAL— Mdmicipal  Cokpokatioxs— 

BaLABT  of  ClTT  ENOINSBa— RSDUCriOH. 

1.  A  statute  revising  the  sutuect-matter  of 
a  former  one,  and  intended  as  a  snbstitute  for  it. 
operates  as  a  repeal  of  the  prior  act  to  the  ex- 
tent to  which  its  provisions  are  revised;  and  a 
statute  Droviding  that  a  previoos  one  shall  be 
amended  "so  as  to  read  as  ioIIowb"  rnieals  every- 
thing contained  in  the  original,  whicn  is  not  re- 
enacted. 

2.  Rule  applied  to  certain  spedal  laws  re- 
lating to  the  salary  of  the  dty  engineer  of  the 
city  of  St.  Paul,  iuA  held,  that  section  13,  c.  2. 
Sp.  Laws  1883,  tepealed  all  prior  laws  giving 
the  common  council  of  such  city  power  to  reduce 
the  salary  of  the  city  engineer, 

3.  Held,  that  a  certain  reaoIutloD  of  such 
council,  pmiMrtiDg  to  reduce  the  salary  of  the 
city  engineer  aa  fixed  by  law,  is  void. 

(Syllabus  by  the  CmitL)    ^  i 
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Api>eal  from  district  conrt,  Ramsey  conn- 
ty;  Ha  seal  R.  Brill,  Judge. 

Action  by  Leonard  W.  Rundlett  against  the 
city  of  St  PauL  From  a  ju^ment  sustain- 
ing a  demurrer  to  tbe  answer,  defendant  ap- 
peals.  Affirmed. 

E.  J.  Darragli  and  Robertson  Howard,  for 
appellant  Mlcbael  &  Peebles  and  W.  J. 
Romans,  for  respondent 

START,  O.  J.  This  Is  an  actloD  for  tbe 
recovery  of  the  salary  of  the  plaintiff,  as 
dty  engineer  of  the  defendant  for  tbe  month 
of  July,  189&,  at  tbe  rate  of  $5,000  per  an- 
num, as  fixed  by  Sp.  Laws  1801,  c.  0.  Tbe 
answer  alleges  that  the  common  council  of 
tbe  city  of  St  Paul,  on  Jane  6,  1805,  by  reso- 
intion.  duly  fixed  the  salary  of  the  city  en- 
gineer from  and  after  July  1,  1805,  at  |3,- 
500  per  annum.  The  plain  tiff  demurred  to 
this  answer,  and  from  an  order  sustaining 
the  demurrer  the  defendant  appealed. 

The  record  presents  only  one  question  for 
our  decision.  IMd  tbe  common  council  of 
the  city  of  St  Paul  bare  power  to  fix  the 
salaiy  of  tbe  city  engineer  as  alleged  in  its 
answer?  We  answer  the  question,  "No." 
Tbe  council  has  only  such  powers  as  are  ex- 
pressly or  by  necessary  implication  granted 
to  it  by  tbe  legislature;  and,  if  the  legis- 
lature has  absolutely  fixed  by  law  tbe  salary 
of  the  city  engineer,  tbe  council  has  no  pow- 
er to  Increase  or  reduce  it  Another  form 
of  tbe  question  then  Is:  Does  the  law  now  in 
force  abaolutely  fix  such  salary  at  $5,000? 
An  answer  to  this  question  inrolTes  an  ex- 
amination and  consideration  of  a  number  of 
special  laws  relating  to  the  salary  of  tbe 
city  engineer  and  other  city  officers.  Sp. 
Laws  1874,  c.  1,  snbc.  d,  f  11,  authorised  tbe 
tx)ard  of  public  works  to  appoint  the  city  en- 
gineer, and  fix  his  salary,  with  the  concur- 
rence of  the  councU.  Tbe  latter  could  not 
fix  the  salary  of  the  city  engineer  without 
the  concurrent  action  of  tbe  board.  In  this 
respect  the  salary  of  tbe  engineer  was  made 
an  exception  to  the  general  power,  given  by 
tbe  same  chapter,  to  the  council,  to  fix  tbe 
compensation,  unless  otherwise  therein  pro- 
vided, of  all  officers  elected  or  appointed  un- 
der tbe  act  As  to  the  salary  of  the  en- 
gineer. It  was  therein  otherwise  provided. 
Section  5,  c.  86,  Sp.  Laws  1876,  fixed  the  sal- 
ary of  the  engineer  at  $2,500;  but  tbe  council 
wa-H  given  tbe  express  power  to  reduce  It 
This  act  contains  no  express  repeal,  but  the 
legal  effect  of  the  act  was  to  repeal  so  much 
of  the  act  of  18T4  as  related  to  tbe  salary 
of  the  engineer,  for  it  takes  from  tbe  board 
of  public  works  all  power  to  fix  the  salary 
of  the  engineer,  and  fixes  It  at  a  given  sum, 
with  sole  power  in  the  council  to  reduce  the 
amount  but  not  to  Increase  it  The  two 
acts  In  this  respect  are  Inconsistent  The 


provision  of  the  act  of  1876  glrtag  the  oonn- 
cll  power  to  reduce,  but  not  to  Increase,  the 
salary  of  the  engineer,  was  continued  and 
n-enacted  In  section  1,  c.  Sltt,  Sp.  Laws  vm, 
and  In  section  ltl,c.03,Sp.Lawsl88l.  ThUlast 
act  (fwction  18)  fixed  lila  salary  at  ¥2,500,  and 
expressly  authorized  the  conndl  to  fix  tbe 
salary  at  a  loweor  rate.  Section  19  at  the 
act  provided  that  "all  acts  and  parts  of  acts 
contrary  to  this  act  are  hereby  repealed." 
After  the  passage  of  this  act  of  1881,  It  was 
the  only  law  thereafter  In  foice  antboriziDg 
tbe  councU  to  vedoce  the  salaiy  ct  tbe  en- 
gineer as  fixed  by  the  legislature.  Hie  re- 
enactment  In  sectifHi  18  of  the  act  ctf  1881  of 
tbe  provision  contained  In  the  prkw  giv- 
ing the  conndl  power  to  reduce  the  salary  of 
the  engineer  was  dearly  Intended  as  a  sub- 
stitute for  tbe  similar  prorlalon  In  tbe  eariler 
acts,  and  operated  aa  a  repeal  thereof;  and 
tbe  case  falls  within  the  rule  that  a  statute 
revising  tbe  subject-mattor  of  a  fbrmer  one. 
and  evidently  Intended  aa  a  substitute  tor 
It,  <^>erates  as  a  repeal  of  tbe  prior  act  to  the 
extent  to  which  its  prorUons  are  revised 
and  re-enacted.  28  Am.  St  Eng.  Enc  Law, 
48&;  Towle  v.  Marrett  U  Am.  Dec.  210. 
note.  Section  13,  c  2,  Sp.  Laws  1883,  en- 
acts that  section  18,  e.  98,  Sp.  Laws  1881. 
"be,  and  the  same  Is  her^,  amended  so  as 
to  read  as  ftdlows:  *Secldon  1&  •  •  • 
The  salary  of  tbe  dty  engineer  shall  be 
twenty-five  hundred  dollars  (f2,500)  per  an- 
num.' "  Then  follow  other  city  officers 
named  in  section  18  of  the  act  of  18S1,  with 
the  salary  of  eadi;  but  the  section  wholly 
omits  the  proviso  of  the  original  section  giv- 
ing tbo  council  power  to  reduce  the  salaries 
as  fixed  by  the  act  As  this  section  IS  was 
the  only  law  then  in  existence  giving  the 
council  power  to  reduce  tbe  salary  of  the 
city  engineer  as  fixed  by  tbe  act,  it  follows 
that  section  13  of  the  act  of  1883  repealed 
the  law  giving  tbe  council  such  power. 

The  rule  ia  well  settled  that  a  statute  pro- 
viding that  a  previous  one  shall  be  amend- 
ed "so  as  to  read  as  fdlows"  repeals  every- 
thing contained  in  the  original  which  Is  not 
re-enacted;  and  tbe  amended  statute  Is  to 
be  construed,  as  to  any  matter  after  tbe 
amendment  as  If  the  statute  had  been  orig- 
inally enacted  In  the  amended  form.  Sutb. 
St  Const.  S  133.  It  Is  not  claimed  by  tbe 
defendant  that  any  legislative  authority  has 
been  given  to  the  council  to  reduce  the  sal- 
ary of  the  engineer  since  tbe  act  of  1881. 
Chapter  9,  Sp.  Laws  1891,  fixes  his  salary 
al>Bolutcly  at  15,000  per  anmun,  and  express- 
ly repeals  all  Inconsistent  acts.  The  resolu- 
tion passed  by  tbe  council  redudng  the 
plalntUTs  salary,  jrieaded  In  the  answer,  is 
void,  because  his  salary  Is  fixed  by  law,  and 
all  prior  laws  giving  the  council  power  to 
reduce  it  have  been  repealed.  Order  af- 
firmed. 
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HOSKtNS  T.  BAXTBR. 
(Supreme  Court  of  Mlnnnota.    April  2S,  1896.) 

HABUB  C0KFB»— SlTfFICIINOT  Or  PlTITIOH—CODItT 
COMHISBIONXIia— AJtRBST. 

1.  The  writ  of  habeas  corpus,  aithougb  a 
const!  tutioxtal  and  imperative  writ  of  right,  does 
not  issne,  as  a  matter  of  coorae,  to  every  ap- 
plicant The  petition  for  the  writ  must  show 
probable  caue  for  issaing  it,  and  where  the  pe- 
tition, on  its  face,  shows  no  sufficient  prima  facie 
gronnd  for  the  discharge  of  the  applicant,  the 
writ  mar  be  legally  refused. 

2.  Court  commissioners  of  this  state,  by  vir- 
tue of  Ueu.  St.  18t)4,  i  7132,  have  power  to  Is- 
sue a  warrant  of  arrest,  and  appreliend,  exam- 
ine, commit,  or  bail  all  persons  charged  with  a 
crime. 

^Syllabus  by  the  Court.) 

Appeal  from  district  court,  Otter  Tall 
county,  D.  B.  Searie,  Judge. 

Actioj  by  Prank  Jlosklns  against  L.  It. 
Baxter.  From  a  Judgment  for  defendant, 
I^lntlfli  appeals.  Affirmed. 

Francis  H.  Clarke  and  Frank  Hosklns,  for 
appellant.  Parsons  &  Brown,'  for  reqKtnd- 
ent 

STABT,  O.  J.  This  action  Is  based  upon 
Gen.  St  iSdi.  &  0001.  wblch  Is  In  these 
words:  "If  any  officer  herein  authorized  to 
grant  writs  of  habeas  corpus  wilfully  re- 
fuses to  grant  such  writ  when  legally  ap^ 
piled  for  he  shall  forfeit  for  such  offence  to 
the  party  aggrleTed  one  thousand  d<dlars." 
The  complaint  alleges  that  the  defendant 
on  February  13,  18i)3,  was  a  Judge  of  the 
district  court  of  the  Seventh  Judicial  district 
of  this  state,  and  that  on  that  day  the  plain- 
tiff was  resti-aiued  of  his  liberty  and  Im- 
priBoned  In  the  county  Jail  of  Otter  Tail 
county  by  the  sheriff  thereof;  tberoupon  he 
presented  his  petition  to  the  defendant,  as 
such  Jud£e,  for  a  writ  of  habeas  corpus; 
and  that  the  defendant  willfully  refused.  In 
Tlolation  of  the  statute,  to  Issue  the  writ 
The  answer  admits  that  the  defendant  was 
and  is  a  Judge,  as  alleged  in  the  wmplamt, 
but  denies  that  the  plaintiff  ever  legally  ap- 
plied to  him  for  a  writ  of  habeas  corpus, 
aud  alleges  that  no  application  showing  the 
plaintiff  entitled  to  the  writ  was  ever  mode 
to  the  defendant  by  or  on  behalf  of  the 
plaintiff,  and  denies  the  other  allegations  of 
the  complaint  On  the  trial  of  the  cause 
both  parties  moved  for  Judgment  on  the 
pleadings,  and  the  plaintiff  appeals  from  a 
Judgment,  entered  upon  an  order  of  the  trial 
court,  granting  the  defendant's  motion,  and 
refusing  that  of  the  plaintiff. 

The  only  question  raised  by  the  defend- 
ant's motion  is  whether  the  comi^int  states 
a  cause  of  action.  The  defendant  claims 
that  it  does  not  because  it  shows  on  Its 
face  that  no  legal  application  was  ever 
made  to  him  for  the  writ  The  substance 
of  the  application  Is  set  forth  In  the  com- 
plaint and  the  cause  and  pretense  of  the 
plalntlflirs  restraint  Is  therein  stated  to  be 
a  warrant  of  arrest  for  the  offense  of  crim- 


inal libel.  Issued  by  B.  H.  Marden,  as  court 
commissioner  of  the  coni^,  and  that  such 
warrant  was  illegal  in  that  MaiHlen,  as  soch 
court  oommlasloner,  had  no  right  to  Issue 
the  same.  Or,  In  other  words,  tbe  sole  rea- 
son or  (dalm  stated  in  the  petition  why  the 
writ  shoDld.  Issue,  and  why  the  plaintiff's 
restraint  was  unlawful,  was  that  the  war- 
rant was  issued  by  a  court  coinmissionwr, 
acting  as  a  committing  magistrate,  and  that 
such  commissioners  have  no  power  so  to  act 
and  IssDA  a  mrrant  to  bring  parties  before 
them  for  examination.  The  pliUntlff  claims: 
FiiBt  that  the  allowanoe  Uie  writ  of  ha- 
beas corpus  is  purely  a  ministerial  act  snd 
that  the  Judge  or  offlcw  to  whom  a  petltlui 
for  the  writ  is  presented  has  no  discretl<m. 
bat  must  lasue  tbe  writ  although  the  peti- 
tion, -on  Its  face.  fftUs  to  show  inobaUe 
cause  for  Issuing  It;  so(»nd,  that  the  court 
commissioner  bad  no  power  to  issue  the  war- 
rant of  arrest 

1.  While  It  is  true,  as  claimed  by  the  plain- 
tiff, that  tbe  writ  of  habeas  corpus  is  a 
constitutional  and  imperative  writ  of  right, 
for  tbe  protection  of  personal  liberty,  yet  It 
does  not  issu^  as  a  matter  of  course,  to 
every  applicant  unless  it  Is  so  provided  tyy 
express  statute.  If  the  writ  issued  as  a 
matter  of  course,  without  inquiry  or  proba- 
ble cause,  its  allowance  would  be  a  mere 
ministerial  act  tbe  party  <dalming  it 
might  go  to  the  deric  of  the  court  and  sue  It 
out  as  he  ml^ht  any  other  writ  or  process 
wlilch  issues  as  a  matter  of  coarse.  If  the 
granting  of  the  writ  is  a  ministerial  act 
and  it  must  be  allowed,  under  a  penalty  of 
(1.000,  whenever  applied  for,  as  daimed 
the  plaintiff,  tbm  the  courts  are  under  tbe 
control  of  all  offenders  agalnat  the  laws  of 
the  state;  for,  whenever  any  of  tbem  find 
life  in  prison  monotonoas,  and  desire  to  at- 
tend the  sittings  of  the  court  for  recreation, 
all  that  it  la  necessary  for  them  to  do  is  to 
i^iply  for  a  writ  of  habeas  corpus.  If  such 
is  the  law,  "a  sentence  to  solitary  conflne- 
ment  would  be  a  sentence  that  the  convict 
should  travel  for  a  limited  time  up  and 
down  the  state.  In  company  with  the  officers 
who  might  have  him  in  charge.  By  the 
same  means  the  inmates  of  tiie  lunatic  asy- 
lums might  be  temporarily  enlarged,  much 
to  their  own  detriment  and  every  soldier  or 
seaman  in  the  service  of  the  country  could 
compel  their  commanders  to  bring  them  be- 
fore the  court  alx  times  a  week."  Wllltam- 
son's  Case,  26  Pa.  St  9.  Elzcept  in  those 
states  where  the  statute  makes  it  the  abso- 
lute and  imperative  duty  of  the  court  or  of- 
ficer to  grant  tbe  writ  in  all  cases,  the  rnie 
is  too  well  settled  to  Justll^  serious  argu- 
ment that  an  application  for  a  writ  of  ha- 
beas corpus  must  show  probable  cause  for 
the  issuing  of  the  writ  and  that  the  court  or 
Judge  may  refuse  the  writ  when  the  petitlMi 
shows  on  its  face  that  there  Is  no  sufflci«it 
ground,  prima  facie,  for  the  discharge  of 
the  prisoner.  The  court  will  not  go  through 
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the  Idle  ceremony  of  bringing  before  it  the 
petitioner,  If  It  ia  apparent  from  his  appli- 
cation that  be  must  be  Immediately  remand- 
ed. WlUiamBon's  Case,  67  Am.  Dec.  305. 
and  notes.  Oiur  statute  rating  to  the  writ 
of  halieas  corpua  does  not  change  this  rule. 
To  prevent  frivolous  applications  for  the 
writ,  the  petition  must  be  verified  by  tbe  ap- 
plicant, or  some  person  In  his  behalf;  and 
it  must  show  probable  cause  for  Issuing  the 
writ,  by  stating  the  cause  or  pretense  of  the 
party's  restraint;  and.  If  It  Is  claimed  that 
the  Imprisonment  is  illegal,  the  petition 
must  state  In  what  tbe  Illegality  consists. 
Gen.  St  1894,  §  5908.  To  prevent  evasions, 
and  to  secure  and  enforce  tbe  constitutional 
right  to  the  writ,  a  penalty  of  $1,000  Is  im- 
posed on  any  officer  who  willfully  refuses 
the  writ  when  legally  applied  for.  Gen.  St. 
1894,  §  (tool.  When  the  writ  is  applied  for 
substantially  In  the  manner  provided  by 
section  5998,  It  is  legally  applied  for,  even 
1£  It  la  technically  defective,  and  tbe  peti- 
tioner's right  to  the  writ  is  absolute  and  im- 
perative; and  the  penalty  is  incurred.  If,  in 
auch  a  case,  tbe  writ  is  willfully  refused. 
If  the  petition  does  not  so  comply  with  the 
statute,  and  show  probable  cause,  It  Is  not 
legally  applied  tor,  and  the  writ  may  be  law- 
fully refused. 

2.  This  brings  us  to  the  question  whether 
the  petition  In  question  disclosed  upon  Its 
face  probable  cause  for  Issuing  the  writ; 
that  is,  did  It  show,  prima  facie,  that  the 
plaintiff  was  unlawfully  imprisoned?  The 
only  ground  stated  in  tbe  petition  why  tbo 
plaintiff's  imprisonment  was  tll^al  was 
that  the  court  commissioner  bad  no  power 
to  issue  the  warrant  of  arrest  on  a  charge 
of  criminal  libel  against  tbe  plalntlfiL  If 
court  commissioners  of  this  state  are  au- 
thorized to  apprehend,  examine,  and  com- 
mit for  trial  or  bail  ofTenders,  the  plalntiflTs 
petition  showed  on  its  fftce  that  he  was  not 
Illegally  restrained  of  his  liberty,  and  the 
writ  was  properly  denied;  otherwise  It 
ought  to  have  been  issued.  Have  court  com- 
missioners such  power,  imder  the  constitu- 
tion and  laws  of  this  state?  We  answer 
tbe  question  In  the  affirmative.  Tbe  consti- 
tution and  tbe  statute  confer  upon  such  of- 
ficers tbe  Judicial  power  and  jurisdiction  of 
a  Judge  of  the  district  court  at  chambers. 
Const,  art  6,  5  15;  Gen.  St  1894,  i  824.  The 
power  and  Jurisdiction  of  a  Judge  at  cham- 
bers are  precisely  those  of  a  Judge  In  vaca- 
tion. Tbe  term  "chambers"  means  tbe  pri- 
vate room  or  <^ce  of  a  Judge,  where,  for  the 
convenience  of  parties,  he  hears  such  mat- 
ters and  transacts  such  business  aa  a  Judge 
In  vacation  Is  authorized  to  hear,  and  which 
do  not  require  a  hearing  by  the  Judge  sitting 
as  a  court  The  chambers  of  a  Judge  are 
not  an  elem^t  of  Jurisdiction,  but  of  con- 
renlence.  For  the  purposes  of  Jurisdiction, 
the  chambers  of  a  Judge  are  wherever  be  is 
found  within  his  district,  and  any  business 
he  is  authorized  to  do  as  a  Judge  In  vaca- 


tion Is  chamber  business.  4  Bnc  PL  A 
Prac  837.  The  powers  of  a  Judge  In  vaca- 
tion are  often  confounded  with  those  of  a 
court  in  vacation,  under  our  statute  (section 
5388.  Gen.  St.  1894),  which  declares  the  dis- 
trict courts  of  the  state  to  be  always  open 
for  all  business  except  the  trial  of  Issues  of 
fact  Oere  r.  Weed,  3  Minn.  352  (GIL  249j. 
A  Judge  in  vacation  has  no  power  to  hear 
and  determine  any  matter  which  the  court 
only  can  hear.  When,  under  tbe  statute, 
he  hears  such  matters  Id  vacati(m,  he  sits  as 
a  court  and  not  as  a  Judge  in  vacation  or  at 
cham1>ers.  A  Judge  of  the  district  court  in 
vacation  has  power  to  issue  a  writ  of  ha- 
beas corpus,  and  determine  the  legality  of 
the  Imprisonment  of  the  petitioner.  There- 
fore a  court  commissioner  has  such  power. 
Gen.  St  1894.  «  5990;  State  v.  Hill,  10  Minn. 
63  (Gil.  45).  A  Judge  of  the  district  court  in 
vacation  is  a  conservator  of  the  peace,  and 
has  power  to  apprehend,  examine,  and  oom- 
mit  or  ball,  all  persons  charged  with  crime. 
Gen.  St  1894,  §  7132.  The  legislature  could 
not  enlarge  the  powers  of  court  commission- 
ers by  enlarging  the  powers  of  a  Judge  ar 
chambers;  that  Is,  in  vacation.  Hence,  if. 
at  the  time  of  tbe  adoption  of  the  constltn- 
tlon.  Judges  In  vacation  were  conservators 
of  the  peace,  and  had  power,  when  not  sil- 
ting as  a  court  to  apprehend  offenders,  then 
court  commissioners  of  this  state,  under  the 
statute  cited,  have  the  same  power  in  the 
premises;  otherwise  not.  At  common  law. 
all  of  the  justices  of  the  court  of  king's  bench 
were  conservators  of  the  peace  throughout 
the  whole  kingdom,  with  power,  in  vacation, 
by  warrant  to  apprehend,  examine,  commit 
or  bail  persons  suspected  of  crime.  1  Cooley, 
Bl.  350;  1  Blsh.  Gr.  Proc.  f  226.  The  same 
power  was  conferred  In  this  state  upon 
Judges  of  the  district  court  in  vacation,  prior 
to  the  adoption  of  the  constitution.  Rev.  St. 
1851,  c.  114,  S  1  (Gen.  St  1894.  i  7132).  H 
follows,  therefore,  that  court  commissioners 
have  power  to  issue  warrants  of  arrest  and 
act  as  committing  magistrates,  and  that  the 
plaintiff's  application  for  a  writ  of  habeas 
corpus  was  properly  denied.  Judgment  af- 
firmed. 


CORNFIELD  v.  ORDER  OF  BRITH 
ABRAHAM. 

(Supreme  Court  of  Minnesota.    April  27, 1S96.) 

AbSOCUTIOX  —  ACTI0\  AOIIKST  —  MBMBBKSHIP  — 

Burden  of  Psoor. 

1.  Any  BsBodation  of  persons  tranBactioc 
business  by  a  common  name  may  be  sued  hj 
such  name.    Gen.  St  1894.  I  6177. 

2.  Where  a  fraternal  or  benevolent  associa- 
tion.iseues  a  certificate  of  membership  which,  hj 
its  terms,  is  to  cootinae  in  force  so  long  as  the 
member  complies  with  the  rules  of  tbe  asso- 
ciation, the  presumption  is  that  it  continuee  un- 
til tbe  contrary  ia  made  to  appear;  and.  if  the 
membership  has  ceased,  the  burden  is  on  this  aa- 
Bociation  to  prove  it. 

(Syllabus  by  the  Court)  ^  i 
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Appeal  from  district  court,  Bams^  connty; 

J.  J.  £^aa,  Judge. 

Action  by  Ha  ana  CSornfleld  against  tbe 
Ordtir  ot  Brltb  Abraham.  JuUgment  for 
plaintiff.  Defendant  appeals.  Affirmed. 

Stevens,  O'Brien,  Oote  &  Albrecfat,  toe  ap- 
pellant. B.  H.  Scbrlber  and  Kueffner  & 
FauBtlerof.  for  respondent 

MITCHGIX,  J-    This  action  was  brougbt 
by  tbe  plalntiCt,  as  beneflclary  of  a  certificate 
of  membership  alleged  to  hare  been  Issued 
to  her  husliand  by  the  defendant.   The  cer- 
tltic-ate  was  to  the  effect  that  her  husband 
was  a  member  of  Solomon  Lodge  No.  114, 
"of  tbe  Order  of  Brlth  Abrabain,"  and  en- 
titled to  the  beneOts  provided  for  by  the  laws 
of  tbe  order;  that  It  was  granted  and  Issued 
to  him  upon  condition  that  he  in  the  future 
complied   with   all   the   taws,   rules,  and 
regulations  of  either  his  own"  subordinate 
lodge  or  the  "United  States  Grand  Lodge  of 
the  Order  Brlth  Abraham,  or  Its  executive 
committee";  "that,  the  above  condition  being 
complied  with,"  the  "Order  of  Brlth  Abra- 
ham  agrees  to  pay  from  moneys  collected  for 
endowment  benefits,  by  its  endowment  com- 
mittee, as  speedily  as  possible,  the  sum  of 
five  hundred  dollars  upon  tbe  death  of  said 
brother,"  to  the  beneflclary  named  and  pro- 
vided for  In  the  by-laws  of  tbe  order.  The 
concluding  clause  of  the  certificate  was  as 
follows:    "In  witness  whereof,  the  United 
States  Grand  Lodge  of  the  Order  Brith  Abra- 
ham has  hereunto  affixed  Its  seal,  and  caus- 
ed this  certificate  to  be  subscribed,  by  its 
grand  master,  and  attested  to  and  recorded 
by  its  grand  secretary."   Then  followed  the 
sntiscrlption  and  attestation,  respectively,  ot 
these  two  offlcera.   it  is  conceded  that  plain- 
tiff's husband  had  died,  and  that  she  was  the 
beneficiary  of  the  certificate  If  It  still  re- 
mained in  force.  The  complaint  alleged  that 
defendant  was  a  corporation  organized  under 
tbe  laws  of  New  York.    The  defendant  ap- 
peared by  the  name  by  which  it  was  sued 
(the  Order  of  Brlth  Abraliam),  and  answered, 
denying  that  It -was  a  corporation,  and  al- 
leging that  it  was  an  unincorporated  frater- 
nal order,  composed  of  a  large  number  of  In- 
dividuals, none  of  whom  were  parties  to  the 
action,  and  that,  for  this  reason,  there  was  a 
defect  of  parties  defendant;  tliat  said  indi- 
viduals are  oi^^anlzed  Into  unincorporated 
subordinate  lodges,  which  are  affiliated  with 
tbe  United  States  Grand  Lodge  of  the  Order 
of  Brlth  Abraham,  whose  name  and  seal  are 
affixed  to  the  certificate,  and  which  is  a 
corporation  organized  under  the  laws  of  New 
York.   The  answer  further  alleged  tbat  the 
deceased  had,  in  his  lifetime,  been  stricken 
from  the  rolls,  for  the  nonpayment  of  dues, 
B.iid  was  not  a  member  ot  tbe  order  at  tbe 
time  of  his  death. 

We  agree  with  counsel  for  defendant  that 
tlie  "fluid"  state,  as  he  terms  It,  is  tbe  con- 
dition of  many  of  these  benevolent  and 
frateraal  aaBoclatlona.    Their  organization. 


as  well  as  manner  of  doing  business,  is  usu- 
ally so  informal  that  it  has  been  the  plague 
of  the  courts  to  define  their  character  or  con- 
strue their  contracts.  As  near  as  we  can 
make  out  from  the  very  meager  record  be- 
fore us*,  the  Order  of  Brith  Abraham  Is  a 
mere  voluntary  and  unincorporated  associa- 
tion of  individuals,  who  are  grouped  together 
In  numerous  subassociatlons,  called  "lodges"; 
that  the  grand  lodge,  composed  of  delegates 
from  these  local  lodges.  Is  Incorporated  for 
the  purpose  of  acting  as  the  agent  of  tbe  or- 
der in  issuing  certificates  of  membership, 
and  receiving  and  dlsbnrsing  the  funds  con- 
tributed by  the  members  of  the  association 
or  order,  In  accordance  with  its  rules  or  by- 
laws. 

1.  If  we  understand  defendant's  first  de- 
fense. It  is— First,  that  an  unincorporated 
voluntary  association  cannot  be  sued  as 
such,  that  the  suit  sbonld  be  against  the  In- 
dividuals composing  it;  second,  that  the  cer- 
tificate was  the  contract  of  the  "Grand  Lodge 
of  the  Order  of  Brlth  Abraham,"  and  not  of 
tbe  "Order  of  Brlth  Abraham."  Neither 
point  is  well  taken.  The  obligation  of  tbe 
certificate  Is  that  the  "Order  of  Brith  Abra- 
ham" will  pay;  and  no  question  is  made 
as  to  tbe  authority  of  the  grand  lodge  to 
Issue  the  certificate  In  behalf  of  the  order. 
The  defendant  contracted  by  the  name  of  tbe 
"Order  of  Brith  Abraham,"  and  It  appears 
and  answers  by  that  name.  It  held  itself  out 
and  contracted  under  the  name  by  which  It 
was  sued,  and  It  Is  wholly  Inunaterlal  wheth- 
er It  is  a  corporation  or  a  mere  voluntary 
association.  Ferine  v.  Grand  Lodge  A.  O. 
U.  W.,  48  Minn.  88,  50  N.  W.  1022.  Being  the 
latter.  It  may  be  sued  by  the  common  name 
under  which  It  transacted  business.  Gen.  St. 
1894,  S  ol7T. 

2.  It  being  admitted  that  the  certificate  of 
membership  bad  been  duly  issued,  the  pre- 
sumption would  be  that  it  continued  in  force. 
If  tlie  deceased  had  been  suspended  or  ex- 
pelled from  the  order  for  nonpayment  of 
dues,  tbe  burden  was  on  the  defendant  to 
prove  it.  There  was  an  entire  absence  of 
competent  evidence  either  that  defendant 
had  defaulted  in  the  payment  of  dues,  or 
that  be  had  been  suspended  or  expelled  from 
the  order.  Judgment  affirmed. 


HAZLITT  v.  BABOOCK  et  aL 

{Supreme  Court  of  Minnesota.    April  27,  1896.) 

OwXBRaniP  —  Etidbitcb  —  Cbattsl  Mobtoaoi  — 
PaasUMPTioK  or  Fb&od. 

1.  Held  that,  under  the  evidence,  it  was  a 
question  for  the  ^ury  whether  the  huab&ad  was 
cultivntiog  his  wife's  land  for  her  benefit,  or  on 
his  owD  account,  under  an  agreement  or  under- 
standing between  them  to  that  effect. 

2.  The  presumption,  arising  from  the  con- 
tiuued  posseesioD  of  the  mortgaeor,  that  a  chat- 
tel mortgage  was  not  executed  in  good  faith 
(Gen.  St.  1894,  S  4129),  obtains  only  in  favor 
of  creditors  and  purchasers  of  tb»  mortgagee. 
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Appeal  from  district  conrt,  Wadena  county; 
O.  W.  Holland,  Judge. 

Replevin  1^  Isaac  Hazlltt  against  L.  W. 
Babcock  and  others.  There  was  a  verdict 
for  defendants,  and  plalntUB  appeals.  Be- 
versed. 

Coppemoll  &  WlUson,  for  appellant  A.  U. 
Broker,  for  respondents. 

MITCHELL,  J.  Action  of  replevin,  the 
plaintiff  claimlDg  the  property  under  a  chat- 
tel mortgage  executed  by  one  Oacar  Pelton, 
and  the  defendants  claiming  it  under  a  levy 
on  execution  upon  a  judgment  against  Bar- 
tkara  E.  Pelton,  the  wife  of  Oacar  Pelton, 
plaintiff's  mortgagor. 

The  only  issue  In  the  case  was  whether  the 
property  originally  belonged  to  Oscar  Pelton, 
or  to  Barbara,  his  wife.  It  consisted  of 
grain  raised  on  land  owned  by  the  wife; 
but,  of  course,  the  land  might  belong  to  the 
one,  and  the  crops  to  the  other.  When  the 
plaintiff  rested,  the  court  directed  a  verdict 
for  the  defendants.  Thla  was  error.  From 
the  evidence  admitted,  it  appeared  that  the 
husband,  with  the  knowledge  and  consent  of 
his  wife,  had  for  years  farmed  the  land,  fur- 
nished the  seed  and  labor,  mortgaged  or  sold 
the  crops,  and  used  the  proceeds  as  his  own. 
The  particular  crop  fn  controversy  was  rais- 
ed by  one  Wiltsie,  under  a  contract  for  work- 
ing the  land  on  shares,  made  with  the  hus- 
band In  his  own  name,  and  in  his  own  right, 
by  the  terms  of  which  he-  was  to  do  the  plow- 
ing, and  to  have  one-half  the  crop.  The  wife 
herself  testified  that  she  did  not  own  any 
part  of  the  crop,  but  that  the  half  due  from 
the  cropper  belonged  to  her  husband.  Upon 
this  state  of  the  evidence,  it  was  at  least  a 
question  for  the  jury  whether  the  husband 
was  cultivating  the  land  for  his  wife,  or  for 
himself,  under  an  agreement,  express  or  im- 
plied, to  that  effect,  between  him  and  his 
wife.  The  fact  that  there  was  no  express 
lease  of  the  land,  or  no  agreement  for  the 
payment  of  rent  by  the  former  to  the  latter, 
was  not  conclusive  upon  the  question  of  the 
ownership  of  the  crops.  A  wife  may,  if  she 
chooses,  give  her  husband  the  use  of  her 
land  for  his  own  benefit,  and.  If  she  does,  the 
crops  raised  on  the  land  will  be  his,  and  not 
hers.  The  evidence  tending  to  show  that 
the  husband  was  cultivating  the  farm  on  his 
own  account,  under  an  agreement  or  arrange 
ment  to  that  effect  with  his  wife,  was  much 
stroiiger  tlian  that  offered  In  Duncan  v.  Koh- 
ler,  37  Minn.  379,  34  N.  W.  S04,  or  Heartz  v. 
KUnkhammer,  39  Minn.  488,  40  N.  W.  826, 
cited  and  relied  on  by  the  defendants.  The 
court  also  erred  in  exdudlng  much  of  the  evi- 
dence offered  by  the  plaintiff.  While  not,  of 
Itself,  sufficient  to  prove  that  the  husband 
was  cultivating  the  farm  on  his  own  account, 
most  of  it  was  competent,  as  tending  to  cor- 
roborate other  and  more  direct  evidence  of 
that  lact 


There  Is  nothing  in  the  point  that  the  plain- 
tiff failed  to  prove  that  bis  mortgage  wax 
executed  In  good  faith,  and  not  for  the  "pur- 
pose of  defrauding  any  creditor."  Gen.  St 
18&4,  I  4129.  The  statute  cited  has  no  appli- 
cation to  the  case.  The  presumptioD.  aris- 
ing from  the  continued  possession  of  the 
mortgagor,  that  the  mortgage  was  not  execut- 
ed in  good  faith,  obtains  only  in  favor  of  the 
creditors  and  purchasers  of  the  mortgasror; 
and  those  thus  daimlng  under  him  are  the 
only  persons  who  can  raise  the  question.  lo 
thla  case  the  defendants  are  not  claimlDg  im- 
der  the  title  of  the  husband,  but  in  hostility 
to  It  Order  reversed,  and  new  trial  granted. 


GALE  V.  BAXTER. 
(Supreme  Court  of  Minnesota.    April  27,  ISOG.) 

LOI M— Et  IDSNCE. 

Evidmce  held  to  justify  the  findings. 
(Syllabus  by  the  Court.} 

Appeal  from  district  court  lUce  county; 
Thomas  S.  Buck  ham.  Judge. 

Action  by  Louie  E.  Gale  against  George  N. 
Baxter.  From  a  Judgment  for  j^Ialntiff,  de- 
fendant appeals.  Affirmed. 

Gea  N.  Baxter,  in  pro.  per.  H.  8.  G^ison, 
for  respondent 

MITCHELL,  J.  The  trial  court  found  that 
the  $160  set  up  as  plaintiff's  second  cause 
of  action  was  a  loan  by  plaintiff  to  defend- 
ant; and  the  only  question  presented  1^  ihis 
appeal  ia  whether  this  finding  was  Justified 
by  the  evidence.  We  discover  no  reasoo 
why  the  finding  shoidd  be  disturbed.  The 
state  of  the  evidence  Is  quite  folly  and  fairly 
stated  in  the  memorandum  of  the  trial  Judge, 
attached  to  his  flndii^,  and  It  is  unueoes- 
sary  for  us  to  repeat  It  Defendant  takes 
exception  to  the  statement  of  the  Judge  that 
he  had  not  In  his  testimony,  denied  that  be 
made  an  express  promise  to  repay  the  nooney 
at  the  time  he  received  it  It  Is  trae  tiiat 
defendant  did  In  form  deny  this,  but  he  ad- 
mitted that  he  had  no  recollection  of  what 
was  said  on  that  occasion,  and  that  his  de- 
nial was  a  mere  inference,  from  the  fart 
that  his  understanding  of  the  transaction, 
and  the  Impression  which  It  made  od  his 
mind,  bad  always  been  that  It  was  not  a 
loan,  and  was  not  to  be  repaid.  In  view  of 
past  favors  conferred  by  defendant  upon 
plaintiff,  there  were,  perhaps,  reasons  whl(di 
might  have  induced  her  to  malK  hfm  a  gift 
of  this  money;  and  there  are  some  things  lo 
her  subsequent  conduct  tending  to  show  that 
she  did  not  then  expect  that  it  was  to  be  re- 
paid. But  these  were  all  matters  of  evl- 
dence,  for  the  trial  court  The  evidence 
would  have  Justified  a  finding  either  way. 
and  we  cannot  say  that  it  did  not  reasonabiy 
tend  to  support  the  finding  mada.  JTodgment 
affirmed. 
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LYNCH  T.  FRBB  et  aL 
(Supreme  Coar*  of  Minnesota.    April  27,  1896.) 

UUXtOlPAL  CoUBT8~JDRMDlCTI01f— COUKTB&CUIM 
— PLBADina — Clt068-BUHINATI0H. 
In  ftn  action  1^  the  Indorsee  after  ma- 
turity ot  a  promisBory  note,  an  indebtedneas  of 
ttie  payee  to  the  maker,  ezuting  at  the  date  of 
the  transfer  of  the  note,  la  not  a  counterclaim, 
but  a  defense;  tad  tibe  fact  that  the  iuJebted- 
ness  thus  set  ap  ^  a  defmse  exceeds  $500  does 
not  oust  the  municipal  court  of  Duluth  of  ju- 
risdiction to  try  the  action.  Held,  that  me 
court  erred  in  striking  out  portions  of  defend- 
ant's anBwer,^nd  also  in  refiuing  to  alk>w  de- 
fcudiint  to  cross-examine  one  of  plaiutifPa  wit- 
nui^ses  upon  a  material  point. 
(Syllabus  by  the  Court.) 

Appeal  from  municipal  court  of  Dulnth;  W. 
D.  Edson,  Judge. 

Action  by  Margaret  Lynch  against  Albert 
Free  and  James  Sberldao.  Judgment  for 
plaintiCe.  From  an  order  denying  a  new  trial, 
defendant  Sheridan  appeals.  BeTereed. 

M.  H.  Crocker,  for  appelant  Edaoo  ft 
Hanks,  for  respondent. 

MITCHELL,  J.  TlilB  action  mui  tHVUght 
upon  a  negotiable  promissory  note  for  f300, 
executed  by  tbe  defendant  and  one  Btee  to 
Edward  Lynch,  and  alleged  to  have  been  by 
the  payee  indorsed  and  transferred  to  the 
plaintiff  before  matnrlty,  for  a  valuable  con- 
sideration. The  answer  gets  np  two  defenses: 
First,  that  the  note  waa  mere  accommodation 
paper,  and  that  it  was  transfrared  to  plaln- 
tur,  if  at  aU,  long  after  maturity,  and  witfaoat 
eoiulderatlon;  second,  that  the  note  was 
tmnsferred  to  the  plaintiff,  if  at  all,  long  after 
maturity,  and  that  at  tbe  date  of  such  alleged 
transfer  the  payee  was  indebted  to  tbe  de- 
fendant in  the  earn  oi  $500  and  interest,  for 
money  paid  by  him  at  the  Instance  and  for 
the  benefit  of  sncb  payee,  which  has  never 
been  repaid.  Tbe  answer  concludes  as  fol- 
lows: "That  this  defendant  will  set  off  his 
said  claim  of  $500  and  lnt««st  against  said 
pretended  claim  of  said  Edward  Lynch,  and 
that  this  defendant  demands  a  judgment 
against  the  said  Edward  lynch  herein  for  the 
difference  in  his  favor  between  said  pre- 
teuded  dalm  and  said  claim  of  fSOO  and  ia- 
tei-est  Wherefore  defendant  demands  judg- 
ment that  be  have  his  costs  and  disburse- 
ments herein," 

1.  The  first  assignment  of  error  Is  that  the 
court  erred  In  striking  out  paragraphs  5  to  11 
(except  the  sixth)  of  the  answer.  These  par- 
agraphs Inclnded  all  of  defendant's  second, 
and  part  of  his  first,  defense.  On  what  ground 
the  court  struck  out  these  portions  of  the  an- 
swer, we  are  unable  to  understand.  The  an- 
swer is  far  from  being  a  model  pleading,  and 
some  of  Its  allegations  may  be  immaterial  or 
redundant;  but  It  contained  two  legal  de- 
fenses, which  the  defendant  had  a  right  to 
act  up,  and  It  was  error  to  strike  them,  or  ei- 
ther of  them,  out.  As,  oo  the  tilal,  the  court 
Meems  to  have  permitted  tbe  defendant  to  In- 
troduce evidence  to  maintain  both  defenses. 


tt  may,  so  far  as  that  trial  is  concerned,  have 
been  error  without  prejudice;  but,  as  a  new 
trial  must  be  granted  for  other  errois,  we 
caU  attentkm  to  it  at  this  time. 

2.  There  is  nothing  in  tbe  point  that  the 
municipal  court  bad  no  jarlsdiction  to  try  the 
action  because  "judgment  is  claimed  In  tbe 
answer  for  more  than  $500,"  Defendant's  de- 
mand against  ^alntiff's  assignor  was  not  a 
counterclaim.  Gen.  St  ISM,  f  6237.  It  was 
a  mere  defense,  whlcl^  If  true,  showed  that 
plaintiff  never  had  any  cause  of  action  agaiust 
the  defendant  Notwithstanding  defendant's 
remaAable  prayer  for  relief,  he  could  not 
have  obtaiued  any  afiirmatlve  judgment 
agalust  plaintiff,  aud,  of  courae,  none  against 
her  assignor,  who  was  not  a  party  to  tbe  ac- 
tion. Whether  a  defendant  can  oust  tlie 
court  of  jurisdiction  even  by  setting  up  a 
counterclaim  for  more  than  $500  Is  a  question 
on  which  we  express  no  opinion. 

S.  A  very  Important,  perhaps  the  most  Im- 
portant question  in  tbe  case,  was  the  alleged 
transfer  of  the  note  to  plaintiff;  particularly 
its  date,  and  the  consideration  for  It  This 
waa  material  upon  both  defenses.  The  rela- 
tions of  plaintiff  and  the  payee  of  the  note  to 
each  other,  as  husband  and  wife,  together 
with  various  drcnmstances  twdlng  to  cast 
grave  doubt  upon  the  accuracy  of  their  vc^ 
slon  of  the  trananctlon,  made  a  case  that  en- 
titled defendant  to  great  latitude  In  cross-ex- 
amining them.  The  husband,  as  a  witness  for 
bis  wife,  had  testified  that  be  transferred  the 
note  to  the  plaintiff,  shortly  after  Its  execu- 
tion, in  payment  of  a  debt  which  be  owed 
her;  that  he  gave  the  note  to  her;  and  that 
she  shortly  afterwards  returned  it  to  him,  to 
keep  for  her.  He  admitted  that  he  subse- 
quently (without  her  knowledge,  as  be  claims) 
hypothecated  It  at  bank,  as  collateral  to  his 
own  note;  that  after  be  took  it  up,  he  return- 
ed It  to  the  possession  of  bis  wife.  It  also  ap- 
peared that  the  plaintiff  had  taken  no  steps 
to  enforce  Its  coIlectlMi  for  more  than  four 
'  years  after  Its  maturity,  and  no  satisfactory 
excuse  was  given  tor  this  delay.  Defendant's 
counsd  then  attempted  to  cross-examine  the 
witness  la  regard  to  this  transaction  ttetween 
him  and  his  wife.  Having  asked  him  when 
he  first  gave  it  to  her,  he  then  asked  him  tbe 
following  question:  "How  many  days  or  how 
many  months  did  she  have  the  note  in  her 
possession?"  to  which  plaintiff's  counsel  ob- 
jected as  Incompetent  Irrelevant  and  Imma- 
terial. The  court  sustained  the  objection,  and 
the  plaintiff  excepted.  Defendant's  counsel 
then  said  to  the  court  "I  desire  to  examine 
the  witness  as  to  tbe  incidents  of  tbe  alleged 
transfer."  The  court  "refused  the  request." 
and  counsel  again  excepted.  This  amounted 
to  an  explicit  ruling  by  the  court  that  it  would 
not  permit  tbe  witness  to  be  cross-examined 
in  reference  to  the  alleged  transfer  of  the 
note,  and  coimsel  did  all  be  was  required  to 
do.  In  order  to  save  the  point  by  taking  an  ex- 
ception. After  so  distinct  a  ruling  by  tiie 
court  it  would  have  been  almost  disrespectful 
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to  It  for  counsel  to  hare  propounded  any  fur- 
ther question  to  tbe  witness. 

The  other  errors,  If  any,  are  not  of  a  kind 
likely  to  be  repeated  on  another  trial,  and 
therefore  need  not  be  considered.  Order  re- 
versed, and  DOW  trial  oidered. 


TREOWAT  T.  BIGKARD  et  aL 
(Supreme  Court  of  Minnesota.   April  27,  1896.) 
Appeal— Wbioht  or  Stidbncb. 
Helif  that  the  erldenoe  justiBed  the  ver- 
dict 

(Syllaboa  b>  Uie  Court) 

Appeal  from  district  court,  Chippewa  coun- 
ty; QcH'ham  Powos,  Judge. 

Action  by  A.  B.  Tredway  against  It.  E. 
Rlckard  and  others.  There  was  a  verdict  for 
defendants,  and  from  an  order  drying  a 
new  trial,  plaintitT  appeals.  Affirmed. 

0.  A.  Fosnes,  for  appellant  Oluf  OJ«8et, 
for  respondent!. 

MITCHELL,  J.  The  only  question  In  this 
case  is  whether  the  evidence  Justified  the 
verdict  of  tlie  jury  to  the  effect  that  the  note 
In  suit  was  usurious.  On  this  point  there 
was  a  sharp  conflict  between  the  testimony  of 
tbe  plaintiff  and  that  of  the  principal  defend- 
ant, Rickard;  and,  as  the  Jury  were  at  lib- 
erty to  accept  the  latter  as  true,  we  cannot 
disturb  their  verdict,  approved,  as  it  has  been, 
by  the  trial  Judge,  In  refusing  to  grant  a  new 
trial   Order  affirmed. 


NBW  BNOLAND  FURNITURE  ft  OAIU 
PET  CO.  V.  BRTANT  et  al. 
(Snpreme  Oonrt  of  MinnMota.    April  27,  1806.) 
Replevin  —  Judoheht— Acnoir  os  Boxd  —  Lia- 

BIUTT  or  SCBETIES— BOKDBIC  OF  PrOOP. 

1.  In  an  sctioD  of  claim  and  delivery,  the 
defendant,  with  sureties,  executed  a  bond,  as 
provided  by  Gen.  St.  1884,  i  5278,  and  obtain- 
ed a  return  ot  tfa-  property.  Tbe  plaintiff  ob- 
tained a  verdict  ana  judgment  against  the  de- 
fendant merdy  for  the  value  of  ttie  property. 
In  an  action  upon  tbe  bond,  the  only  breadi 
of  its  conditions  alleged  t>eitig  tbe  nonpayment  of 
tbis  judgmrat,  held,  that  the  sureties  were  not 
liable. 

2.  In  order  to  render  the  sureties  liable  on 
such  a  bond,  tbe  iodgmeat  must  be  one  au- 
thorized b^  Gen.  St.  1804.  8  5420,  and  which 
can  be  satisfied  by  a  return  of  the  property. 

3.  Whether,  in  an  action  of  claim  and  deliv- 
ery, it  may  be  proven  that  the  property  has 
l>een  destroyed  or  lost,  and  cannot  be  returned, 
and  in  such  case  an  absolute  Judgment  rendered 
for  its  value,  qusere. 

4.  But,  assuming  that  this  may  tje  done, 
the  burden  would  be  on  tbe  piatntiff,  in  an  ac- 
tion on  tbe  bond  against  the  sureties,  to  allege 
and  prove  these  exceptional  facts,  which  au- 
thorized tbe  rendition  of  a  Judgmmt  not  in  the 
statutory  form. 

iSyllabufl  by  the  Court.) 

Appeal  from  district  court,  St  Louis  coun- 
ty; S.  H.  Moer,  Judge. 
Action  1^  the  New  Eni^d  FnmttnTe  ft 


Carpet  Company  against  Sarah  L.  Bo'^^^ 
and  others.  From  a  Judgmait  for  certali^ 
defendants,  plaintiff  appeals.  Affirmed. 

Alford  &  Hunt  and  Merrick  &  Merrick,  for 
appellant  Phelps,  Towne  &  Harris  and 
Stanford  &.  Arbury,  for  respondents. 

MITCHBLL.  J.  The  complaint  alleges 
that  the  plaintiff,  having  commenced  an  ac- 
tion of  replevin  against  defendant  Bryant, 
and  the  sheriff,  upon  the  proper  requisition, 
having  taken  the  property,  t^reafter  tb«j 
sheriff  redelivered  it  to  Bryant  upon  the  exe- 
cution, by  himself  as  principal,  and  the  de- 
fendants Stevens  and  Itoutb  as  sureties,  of  a 
bond,  conditioned,  as  provided  by  Gen.  St. 
1894,  S  5278,  that  "if  the  property  shall  be 
delivered  to  the  plaintiff,  if  a  delivery  is  ad- 
judged, and  If  said  plaintiff  sliall  t>e  i>:ii'l 
such  sum  as  for  any  cause  may  be  recovere'l 
against  the  defendant  [Bryant]  then  tbis  ol>- 
llgatlon  to  be  void,— otherwise,  to  remain  in 
full  force";  that  thereafter,  In  that  action, 
the  plaintiff  obtained  a  verdict  and  Judg- 
ment against  Bryant  for  $134.50.  The  uon- 
paymeut  of  tbis  Judgment  is  the  only  brvucb 
of  the  bond  alleged.  It  is  stipulated  that 
"the  Terdlct  and  judgment  referred  to  was 
a  money  verdict  and  Judgment  and  that  they 
were  not,  or  either  of  them.  In  the  alterna- 
tive." 

We  take  it  for  granted,  in  accordance  with 
what  seems  to  be  conceded  or  assumed  by 
both  sides,  that  this  verdict  and  Judgment 
were  for  the  value  ot  the  property.  The 
court  ordered  Judgment  on  the  pleadings  In 
favor  of  Steveus  and  Routh.  This  was  cor- 
rect, for  the  complaint  stated  no  cause  of 
action  against  the  sureties  on  the  bond.  Tbe 
Judgment  for  the  plaintiff  in  the  replevin 
suit  shoold  have  been  in  the  altemaUve;  that 
Is,  for  the  possession  of  the  property,  or  the 
value  thereof  in  case  possession  could  not  be 
obtained.  Whatever  may  be  the  rule,  under 
other  statutes.  In  other  Jurisdictions,  It  is 
settled  that,  under  the  statutes  of  this  state. 
In  an  action  of  claim  and  delivery,  a  party 
has  no  election  to  take  a  mere  mtmey  Judg- 
ment  for  the  value  of  tlie  property.  Snob  a 
judgment  would  be  erroneous.  Gen.  St. 
1894,  S  5420;  Kates  v.  Thomas,  14  Minn.  4<ai 
(Gil.  343);  Berthold  v.  Fox.  21  Minn.  .->1: 
Sherman  v.  Clark,  24  Minn.  37;  Frencli  v. 
Ginsburg,  57  Minn.  2M,  59  N.  W.  189.  Tbe 
bond  must  be  read  and  construed  in  connect 
tlon  with  the  provisions  of  the  statute,  whii-h 
enter  into  and  become  a  part  of  iL  Thus 
read  and  construed,  the  obligation  of  the 
sureties  to  pay  the  value  of  the  property  was 
not  absolute,  but  only  conditional  In  case  a 
return  could  not  be  bad.  Tbe  egression, 
"such  sum  as  for  any  cause  may  be  lecover- 
ed  against  the  defendant,"  must  be  constmed 
as  meaning  such  sum  as  may,  in  connection 
with  a  judgment  for  a  dellveir  of  the  prop* 
erty,  be  recovered  as  damages  far  Its  detri- 
tion, or,  perhaps,  for  any  inJniT  to  It,  and 
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also,  conditionally,  tbe  value  ot  tbe  pn^erty 
in  case  a  return  cannot  be  had.  Qallaratl 
r.  Osser,  27  N.  Y.  324.  See,  also,  Dwight  t. 
Bnoa,  9  N.  X.  470  and  Fltzhugh  t.  WIman,  0 
N.  T.BSa 

The  llabUity  of  the  snreties  could  not  bo 
changed  or  enlarged  by  any  act  of  the  plain- 
tiff In  accepting  or  entering  a  Judgment  not 
authorized  by  the  statute.  Their  ctmtraet 
was  only  to  pay  the  value  of  the  property  in 
case  a  return  could  not  be  had.  The  Judg- 
ment entered  could  not  be  satisfled  by  a  re> 
turn  of  the  property,  even  if  the  Buretlea  or 
thetr  principal  had  it  ready  and  In  condition 
to  be  returned.  It  could  only  be  satisfied  by 
the  payment  of  money.  That  Is  not  the 
Judgment  which  the  snretles  obligated  them- 
s^ves  to  satisfy.  Gallaratl  v.  Osser,  supra. 
It  is  no  answer  to  this  to  say  that  the  Judg- 
ment was  merely  erroneous,  and  not  void, 
and  cannot  be  attacked  collaterally.  That 
is  true  as  to  the  defendant  In  that  action, 
but  tbe  sureties  were  not  parties  to  IL  None 
of  the  cases  cited  by  plaintiff  sustain  Its  po- 
sition, unless  It  be  Mason  v.  Richards,  12 
Iowa,  73,  with  the  reasoning  of  which  we 
are  unable  to  agree.  It  seems  to  us  tlmt  tbe 
fallacy  In  tbe  position  consists  In  assuming 
that,  aa  tbe  sureties  contract  with  reference 
to  tbe  Judgment  that  may  be  rendered  in  tbe 
action,  therefore  their  llabliltles  are  Iden- 
tical with  those  of  the  defendant,  and  that, 
for  whatever  he  becomes  liable,  no  matter 
imder  what  circumstances,  they  are  neces- 
sarily liable,  also.  This  Is  a  misapplication 
of  the  rule  that  the  Judgment  in  a  replevin 
suit  Is,  in  the  absence  of  fraud,  conclusive 
upon  the  sureties.  This  Is  only  true  provid- 
ed the  Judgment  is  one  authorized  to  be  en- 
tered In  such  cases.  There  are  cases,  of 
which  Sweeny  v.  Lomme,  22  Wall.  208,  Is 
one,  which  hold  that,  when  tbe  Judgment  Is 
merely  for  the  return  of  the  property,  the 
sureties  on  the  bond  cannot  avail  themselves 
of  the  fact  that  the  Judgment  Is  not  in  the 
alternative,  for  the  value  in  case  a  return 
cannot  be  had.  Bnt  this  Is  a  very  dlflFerent 
question  from  the  one  before  us,  and  need 
not  now  be  considered.  Such  a  Judgment  can 
be  satisfied  by  a  return  of  the  property.  The 
failure  to  return  it  is.  In  Itself,  a  breach  of 
the  conditions  of  the  bond;  and  it  Is  not  very 
apparent  how  the  sureties  are  prejudiced  by 
tbe  omission  to  fix  the  value  of  the  property 
in  the  replevin  suit,  and  to  render  an  alter- 
native Judgment  therefor,— a  thing  which  we 
have  repeatedly  held  is  Intended  for  the  ben- 
efit of  the  party,  and  which  he  may  waive. 
Stevens  v.  McMillln,  37  Minn.  509,  35  N.  W. 
372;  Thompson  v.  Scheid,  39  Minn.  102,  3S  N. 
W.  801. 

It  is  urged,  however,  that  tbe  law  Is  settled 
In  this  state  in  accordance  with  plaintiff's 
contention  by  the  case  of  Robertson  v.  Da- 
vidson, 14  Minn.  554  (OIL  422).  It  must  be 
admitted  that  the  ground  upon  which  tbe  de- 
cision in' that  case  rests,  and  the  reasoning 
of  the  court  in  support  of  It,  are  not  very  sat- 


isfactory. No  authority  t>  cited  except  the 
nisi  prlus  decision  In  Gallaratl  v.  Osser, 
which  was  reversed  by  the  court  of  appeals 
in  27  N.  T.  324.  The  decision  seems  to  be 
based  on  the  form  of  the  undertaking  In  the 
replevin  suit,  to  which  the  defendant  was 
not  a  party,  and  in  which  the  obligors  wore 
not  described  as  sureties,  the  court  saying: 
"Hie  undertaking  given  by  the  defendants  is, 
as  between  them  and  the  plaintiff,  an  origi- 
nal obligation,  and  the  defendants  were  not 
sureties,  but  original  promisors  or  obligon*. 
The  principles  applicable  to  sureties  there- 
fore do  not  apply."  Whether  this  was  or 
waa  not  sound.  It  has  no  application  to  the 
present  case,  for,  by  the  express  terms  of 
the  bond,  Stevens  and  Routh  contracted  a> 
sureties  for  BryanL 

The  only  proposition  about  which  we  have 
had  the  least  doubt  Is  one  that  Is  not  sug- 
gested by  counsel  for  the  plaintiff,  and  may 
be  stated  thus:  That,  while  it  is  true  that 
tbere  can  be  no  absolute  Judgment  for  the 
value  If  there  can  be  a  delivery  of  the  prop- 
erty, yet.  If  it  is  made  to  appear,  on  the  trial, 
that  a  delivery  of  the  proper^  cannot  be 
made  because  of  its  Irretrievable  loss  or  de- 
struction, or  the  like,  the  court  may  render 
an  absolute  Judgment  for  Its  value,  and  that, 
in  tbe  absence  of  anything  In  the  record  to 
the  contrary,  the  presumption  Is  that  the 
Judgment  is  regular,  and  that,  before  Its  ren- 
dition, tbe  court  had  become  Judicially  sat- 
isfled that  a  return  of  the  property  was  Im- 
possible. We  have  found  no  case  In  which 
this  was  ever  done.  No  such  implied  exce])- 
tlon  to  tbe  statutory  requirements  as  to  the 
form  of  the  Judgment  in  actions  of  cinlri 
and  delivery  Is  even  suggested  in  any  of  the 
decisions  of  this  court.  On  the  Contrary,  Id 
Sherman  v.  Clark,  supra.  In  which  it  appear- 
ed that  a  return  could  not  be  made,  it  was 
said— obiter.  It  Is  true — that  the  Judgment 
should  have  been  In  the  alternative.  Any 
such  departure  from  the  general  practice  Is 
wholly  unnecessary  as  well  as  useless,  and 
is  liable  to  result  In  serious  practical  difil- 
cultles.  As  suggested  In  Fltzhugh  v.  Wimao, 
supra,  evidence  as  to  whether  the  property 
can  be  returned  Is  wholly  foreign  to  any  Is- 
sue In  the  case.  The  only  support  which  we 
have  found  for  any  such  practice  under  a 
statute  like  ours  Is  In  Boley  v.  Griswold.  20 
Wall.  486,  and  Brown  v.  Johnson,  45  Cal.  70. 
It  will  be  noted  that  In  both  of  these  cases 
the  question  arose  between  the  parties  to  the 
replevin  suit,  and  the  force  or  effect  of  such 
a  Judgment  against  sureties  on  the  delivery 
bond  was  not  involved.  In  the  first  case, 
the  court  placed  its  decision  upon  a  construc- 
tion of  tbe  statute  of  Montana,  similar  to 
ours,  at  variance  with  the  views  of  this  court. 
They  seem  to  have  construed  it  as  meaning 
that  an  Inquiry  should  be  had  upon  the  trial 
as  to  whether  a  return  of  the  property  could 
be  made,  and  that  the  form  of  tbe  Judgment 
should  depend  upon  the  result  of  that  In- 
qoliy.  We  have  always  construed  It  as  |hav- 
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Lag  excIuslTe  referraice  to  the  form  of  tbe 

But,  eren  assuming  that  It  might  be  shown, 
on  the  trial,  that  a  return  of  the  property 
conld  not  be  made,  and  that,  la  such  caae, 
an  absolute  Jud^rnient  for  its  ralue  might  be 
rendered,  and  that  such  a  Judgment  would, 
as  against  a  party  to  the  action,  be  presumed 
to  have  been  regularly  rendered,  yet  no  such 
presumption  ought  to  be  allowed  to  obtain 
as  against  sureties  on  the  delivery  bond  who 
were  not  parties  to  the  action.  Therefore, 
assuming,  without  deciding,  that  plaintiff 
might  recover  against  the  defendants  by 
proving  that  the  destruction  or  irretrievable 
loss  of  the  pro[>erty  was  established  in  the 
replevin  suit,  and  that,  on  that  ground,  a 
judgment  merely  for  Its  value  was  rendered, 
yet  it  would  be  Incumbent  on  the  plaintiff  to 
allege  and  prove  the  exceptional  facts  which 
authorized  an  exceptional  Judgment  As 
against  these  sureties,  the  Judgm^t  is,  at 
least,  presumptively,  not  one  authorized  by 
statute,  and  not  one  with  reference  to  which 
they  contracted.   Judgment  affirmed. 


WASHINGTON  LOAN  ft  TRCST  CO.  v. 
McKBNZIB  et  al. 

iSapreme  Court  of  MinQesota.    April  27, 18d6.) 

Tu  Tm.^'AcquisiTtoM  Br  HoRTOASOa— EnrsoT 
ox  MoRTOAaa. 

1.  A  mortgagor  canoot,  as  against  the  mort- 
gagee, acquire  a  tax  title  to  the  mortgaged  prem- 
iacs  througli  a  breach  of  hia  own  covenant  to 
pa;  the  taxea  And  in  that  reflect  his  grantee 
Rtniids  in  no  better  position  than  the  mortgagor 
himself. 

2.  M.  emcated  a  mortgage  to  W.,  in  whldi 
Iw  covraanted  to  pay  all  taxes  on  the  mortgaged 

premises.  M.  having  defaulted  in  the  penorm* 
ance  of  this  coTenant,  the  premiseB  were  sold 
for  lazes,  and  purchased  by  L.  Subseqaeutl;, 
but  before  the  time  of  redemption  from  the  tax 
sale  had  expired.  L.  obtained  a  quitdaim  deed 
of  the  premuea  from  M.,  nnder  which  he  imme- 
diatelj  went  into  possession,  and  thereafter  took 
stepM  to  perfect  his  tax  title  by  caasing  notice  to 
be  given  of  the  expiration  of  the  time  of  redemp- 
tion. No  redemption  having  been  made,  L.,  m 
an  action  by  W.  to  foreclose  his  mortgage,  set 
up  hia  tax  title,  daimiDg  that  it  bad  extingoish- 
ed  the  lien  of  the  mortgage.  Beld  that,  afta 
purchasing  from  the  mortgagor,  L.  was  disquai- 
ificd  from  acquiring,  as  against  the  mortgagee, 
any  new  or  noditionai  rights  under  his  inchoate 
tax  title. 

3.  Wliether,  In  view  of  the  fact  that  he  ac- 
quired his  tax-sale  certificate  before  he  owed  the 
mortgagee  any  duty  to  protect  the  land  from 
taxes  and  tax  sales,  equity  wonld  not  keep  It 
alive,  as  a  lien  superior  to  plaintiff's  mortgage, 
for  the  amount  required  to  redeem  from  the  tax 
sale,  qutere. 

(Syliabna  by  the  Court.) 

Appeal  from  district  court,  St  Louis  coun- 
ty; Page  Morris,  Judge. 

Action  by  the  Washington  Jjoan  &  Trust 
Company,  administrator  of  Maria  T.  Stod- 
dard, deceased,  against  Johanna  McKenzie 
and  others.  From  a  Judgment  for  plalntilT, 
reduce  It  have  been  repealed.  Order  af- 
firmed. 


WUliam  0.  White,  for  appdlaata.  Stan- 
ford &  Arbozy  and  &  T.  A  Wm.  HarrisMi, 
for  respondent. 

MITCHBLL,  J.  lu  February,  1SS9.  the  de- 
fendants M<£enzie,  as  security  for  the  pay- 
ment of  $1,200  and  interest,  executed  to  piain- 
tlS  a  real-estate  mortgage  ccmtalnlns  a  cov- 
enant, among  others,  that  the  mortgagon 
would  pay  all  taxes  on  the  mortgaged  prem- 
ises. They  failed  to  pay  the  taxes  for  ISSi. 
and  by  reason  of  soch  default  the  premises 
were  scrfd  therefor  in  May,  1891,  and  bid  io 
for  the  state.  In  April,  1883,  one  ^»even 
paid  into  the  coun^  treasury  the  amount 
for  which  the  premises  ttad  t>een  sold,  to- 
gether with  all  subsequent  taxes,  peoaltles. 
etc.,  and  obtained  from  the  county  aodltor 
an  assignment  of  the  interest  of  tbe  state, 
as  authorized  by  statute.  In  May,  1894.  Spe- 
vers  assigned  the  auditor's  certificate  to  oth- 
er  parties,  wlio,  in  turn,  assigned  It  to  de- 
fendant Lynott,  in  August,  1894.  On  Novem- 
ber 26,  1891,  the  McKenzles,  the  mortgaKors, 
for  the  consideratlcKi  of  $100,  executed  to  de- 
fendant Lynott  a  quitclaim  deed  of  the  prem- 
ises, under  which  he  immediately  entwed  In- 
to, and  still  contlnnes  In,  possession.  It  does 
not  appear  tliat  tliis  quitclaim  deed  ocmtain- 
ed  any  exceptions  or  covenants,  or  made  any 
mention  of  either  the  mortgage,  or  the  taxes 
on  tbe  land.  Almost  immediately  after  tbe 
execution  of  Uiis  quitclaim,  Lynott  caused 
notice  to  be  given  of  the  ^plradon  of  the 
time  of  redemption  from  the  tax  sale;  tbe 
notice  being  served  on  the  defendant  Jobiin- 
na  McKenzie,  in  whose  name  the  iMreniises 
were  assessed.  No  redemption  was  made,  and. 
a  few  days  after  the  oxjriratlon  of  tbe  period 
for  redemption,  Lynott  executed  a  mortgage 
to  the  defendant  Ballard  to  secure  payment 
of  $2,000.  AH  the  conveyances  and  Instru- 
ments above  referred  to  were  duly  teeorOeA 
in  the  order  of  their  exeeutltm. 

In  this  suit  to  foreclose  plalntlfTs  mort- 
gage, the  d^endants  Lynott  and  Ballard  in- 
sist that  it  is  no  longer  a  lien  on  tbe  iweni- 
ises,  having  been  extinguished  by  tbe  tax 
title.  Ballard's  rights  as  mortgagee  are, 
of  course,  dependent  upon  Lynott's  title; 
and  the  question  Is  whether,  under  the  cir- 
cumstances,  Lynott  was  In  a  position  to  ac- 
quire a  tax  title,  so  as  to  defeat  plaintilTs 
mortgage.  Tliere  are  certain  classes  of  per- 
sons, who,  from  their  connection  with  the 
title  to  real  estate,  or  in  consequence  of  their 
relations  to  others  having  an  interest  in 
tbe  property,  are  disqualified  from  purchai^ 
Ing  tbe  land  at  a  tax  sale.  This  rests,  not 
on  anything  peculiar  to  the  law  of  tax  sales, 
but  upon  certain  broad  and  general  prin- 
ciples of  equity,  the  fundamental  one  being 
that  a  person  will  not  be  permitted  to  ac- 
quire any  right  founded  on  his  own  default 
or  neglect  of  duty.  In  supposed  accordance 
with  Uils  principle,  it  had  been  frequently, 
if  not  generally,  held  that  the  owner  in  pos- 
session, and  who  thmfore  owed  to  tbe  state 
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the  duty  of  paying  tbe  taxes,  coufd  not  for^ 
tif;  his  existins  tlile,  or  acqnlre  a  better 
one,  bj  allowing  the  land  to  be  sold  for  tax- 
es, aad  buying  it  at  the  sale.   As  this  duTy 
Is  one  due  only  to  the  state,  it  is  difficult  to 
Bee  wby  it  is  agalinst  equity  to  allow  tbe 
owner  of  the  land  to  acquire  a  tax  title  to  it, 
as  against  one  to  whom  he  owes  no  such  du- 
ty. This  question  has  been  set  at  rest  by  our 
statute,  which  proTides  that,  "if  tbe  owner 
porchase,  the  sale  shall  have  the  effect  to 
pass  to  blm  every  right,  title  and  Interest  of 
any  and  every  person  free  from  any  claim, 
.  Hen  or  incumbrance  except  such  right,  tltio. 
Interest,  Uen  or  Uicombrance  as  the  owner 
80  purchasing  may  be  legally  or  equitably 
bound  to  protect  against  such  sale  or  the 
taxes  for  which  such  sale  was  made."  Gen. 
St  iS&^  I  ISSe.    While  the  owner,  merely 
as  such,  is  no  longer  disqualified  from  pop- 
chasing  at  a  taj  sale,  the  question  whom 
and  what  Interests  he  is  legally  or  equitably 
bound  to  protect  against  taxes  and  tax  sales 
remains  to  be  determined  by  the  same  prlit 
ciples  ct  equity  as  before  the  enactment  of 
the  statute.    Whether  there  are  any  dr- 
Gumstanoes  under  which  the  mortgagor  can 
acquire  a  tax  title,  as  against  his  mortgagee, 
It  Is  not  now  necessary  to  cmsider,  but  It 
is  elementary  that  he  cannot  acquire  or 
build  up  a  tax  title  upon  a  default  in  or 
breach  of  the  couditlons  or  covenants  of  his 
own  mortgage.    Allison  v.  Axmatrong,  'Ja 
Minn.  276,  9  N.  W.  806.   Hence  the  AtcKen- 
sles,  who  covenanted  to  pay  the  taxes,  conld 
not  themselves  tiave  acquired  a  tax  title,  so 
as  to  d^leat  plalatilTs  mortgage.  It  is  equal- 
ly weli  settled  that,  where  the  mort^gor 
cannot  do  so,  no  one  claiming  under  him  can 
do  it    His  grantee  will  stand  in  no  better 
position  than  the  mortgagor  himself.  Mac- 
Kwen  V.  Beard,  58  Minn.  176,  50  N.  W.  M2. 
The  fact  that  he  may  not  have  expressly 
covenanted  to  pay  the  taxes,  and  may  not 
l>e   persoaally   liable   for   their  payment, 
would   make   no   difference.  Defendants' 
counsel  conoede  that,  if  Lynott's  tax  title  had 
liad  its  inception  after  he  purchased  from 
tbe  mortgagors,  the  case  last  cited  would  be 
decisive  of  the  present;  but  they  seek  to  dis- 
tinguish tbe  cases,  in  that  Lynott  obtained 
an  assignment  of  the  auditor's  certificate 
while  he  was  still  a  stranger  to  tlie  title  of 
tlie  mortgagors  and  mortgagee,  and  owed  no 
duty   to  either  to   protect  their  Interests 
ag:ainst  taxes  and  tax  sales.  Undoubtedly 
Lo'i^ott  was  at  that  time  qualified  to  acquire 
it.  tax  title,  as  against  the  plaintiff;  and,  if 
Iiis  relations  to  the  parties  and  their  title 
liad  remained  unchanged,  he  could  unques- 
tionably have  perfected  his  inchoate  tax  title, 
so  as  to  extinguish  plaintiff's  mortgage.  But 
tlie  vital  and  pivotal  fact  In  the  case  is  that 
before  the  tax  title  had  become  absolute,  and 
while  certain  steps  remained  to  be  talcen  to 
make  it  such,  and  while  the  auditor's  certifi- 
cate constituted  a  mere  lieu  on  the  land, 
Lynott  changed  his  relations  to  the  title  and 
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to  the  plaintiff,  by  purchasing  from,  and  go- 
ing into  possession  under,  the  mortgagora 
From  that  moment  he  became  disqualified  to 
acquire  a  tax  title,  as  against  the  pialntlft.  In 
accepting  a  quitclaim  deed,  he  purchased  the 
land  subject  to  the  existing  lien  for  taxes. 
As  between  him  and  his  grantors,  the  duty 
of  paying  these  taxes  devolved  on  him.  By 
thus  relieving  the  mortgagors  from  their  pay- 
ment be  assumed  the  du^  tdmself.  If,  at 
the  time  of  this  purchase,  the  tax-sale  certifi- 
cate had  been  outstanding  in  a  tliird  party, 
he  could  not,  by  purchasing  it,  have  ac- 
quired a  tax  title,  as  against  pladntlff.  His 
purchase  would,  as  to  plaintiff,  have  been 
held  to  (q)erate  as  a  redemption.  But  there 
la  no  difference  in  principle  between  buying 
In  an  outstanding  tax  title,  and  perfecting 
an  inchoate  one  which  he  already  held. 
From  the  moment  he  became  the  grantee  of 
the  mortgagors,  he  became  disqiuUifled  from 
acquiring  any  new  or  additional  rights  under 
any  tax  title.  He  was  thereafter  equitably 
bound  to  protect  plaintiff's  mortgage  from 
taxes  and  tax  sales.  Whether,  in  view  of  the 
fact  that  he  acquired  the  tax  certificate  be- 
fore he  owed  any  such  duty,  equity  would 
not  keep  It  alive  as  a  lien,  superior  to  plain- 
tiff's mortgage,  for  the  amount  required  to 
redeem  the  land  from  the  tax  sale.  Is  a  ques- 
tion which  has  not  been  raised  or  discussed, 
and  which  we  therefore  do  not  consider. 
But,  after  defendants'  purchase  from  the 
mortgagors,  he  could  acquire  no  new  or  ad- 
ditional rights,  as  against  the  plaintlir. 
Judgment  afiirmed. 


PIBBOB  T.  WAONEB  CPABST  BRBWIMO 

CO.,  Intervener). 
(Suprrane  Court  of  Miniieaota.  April  27. 1896.) 
Chattkl  Uobtoaobs— Ohahgb  or  FossiasioM. 
A  mortgage  on  a  stock  of  lienors  and  sa- 
loon supDlieB  had  void  as  to  creditors,  on  the 
ground  that,  under  the  agreement  between  the 
parties,  the  mortgagor  was  to  retain  possession, 
with  the  power  to  use  tbe  proceeds  of  the  prop- 
erty in  maintaiuing  tbe  business  and  iu  his  own 
support  and  for  liis  own  benefit,  without  satisfy- 
ing the  mortgage  debt. 

(Syllabus  by  the  Court) 

Appeal  from  municipal  court  of  Duloth; 
W.  D.  Edson.  Judge. 

Action  by  Harold  E.  Pierce  against  W.  A. 
Wagner.  The  First  National  Bank  of  Com- 
merce was  garnished,  and  the  Pabst  Brew- 
ing Company  Intervened  as  a  claimant. 
Judgment  for  plaintiff.  From  an  order  re- 
fusing a  new  trial,  the  claimant  appeals. 
Affirmed. 

Austin  K.  McGlndl^,  for  appellant.  Wil- 
son &  Wray,  for  respondent 

MITCHELL,  J.  The  defendant,  being  en- 
gaged in  tbe  saloon  business,  and  having 
borrowed  of  the  claimant  $1,000,  with  which 
to  pay  his  license,  executed  to  It  a  chattel 
mortgage  on  his  stock  of  liquors  .and  salpon 
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supplies,  of  the  value  of  $1,500,  to  secure 
tlie  loan  and  Interest,  payable  In  12  monthly 
lustallments,  according  to  the  conditions  of 
12  promissory  notes.  Sereuty-tliree  dollars 
of  the  receipts  from  the  sales  of  the  liquors 
and  supplies  In  the  saloon  having  been  de- 
posited with  the  garnishee  by  defendant  to 
his  own  credit  as  "agent,"  the  plaintiff  gar- 
nished It  as  defendant's  property.  Thereup- 
on the  claimant  Intervened,  and  claimed  the 
money  under  Its  mortgage.  The  plaintiff 
contends  that  the  mortgage  was  fraudulent 
and  void  as  to  the  creditors  of  the  defend- 
ant. The  trial  court  found  that  this  conten- 
tion was  true;  and  whether  this  finding 
was  Justified  by  the  evidence  is  the  only  ques- 
tion presented  by  this  appeal. 

The  only  provisions  of  the  mortgage  that 
are  material  were  substantially  as  follows: 
The  mortgagor  covenanted  that,  until  the 
full  payment  of  aJl  the  notes  secured  by  the 
mortgage,  he  would,  by  porchases  from  time 
to  time,  keep  the  stoclc  of  at  least  the  aver- 
age value  of  $1,500.  To  that  end.  It  was 
provided  that  the  proceeds  of  sales  In  the 
saloon  should  be  used  by  the  mortgagor  In 
the  purchase  of  new  stock  as  far  as  neces- 
sary to  keep  the  stock  of  the  value  of  $1,500; 
also,  that  the  mortgage  should  be  a  Hen 
upon  the  new  stock,  as  well  as  that  then  on 
hand.  The  residue  of  the  proceeds  of  sales 
by  the  mortgagor  was  to  be  used  by  him  In 
defraying  and  paying  all  necessary  expenses 
In  carrying  on  and  conducting  the  saloon, 
and  the  balance  to  be  used  alone  In  payment 
of  the  notes  secureu  by  the  mortgage,  and 
not  to  be  diverted  to  any  other  purpose. 
The  mortgagor  covenanted  to  pay  over  to 
the  mortgagee  such  surplus  of  the  proceeds 
of  sales.  The  mortgagee  appointed  the  mort- 
gagor its  agent  to  sell  the  liquors  and  sup- 
plies at  retail,  to  purchase  supplies  for  the 
saloon  from  time  to  time,  to  pay  off  the  nec- 
essary expenses  connected  with  the  carrying 
on  the  saloon,  and  to  pay  over  the  surplus  of 
the  proceeds  of  sal^  from  time  to  time, 
to  be  credited  on  the  notes,  l^e  oral  evi- 
dence In  the  case  clearly  shows  that  the 
mortgagor  conducted  and  carried  on  the 
business  precisely  as  If  absolute  proprietor, 
selling  the  Uquors  at  retail,  using  the  pro- 
ceeds in  paying  his  rent,  hired  assistants, 
lights,  and  other  Incidental  expenses,  and 
buying  new  stock,  and,  In  addition  thereto, 
$45  or  $50  a  month  for  his  own  support.  The 
mortgagee  exercised  no  eontrtd  or  supervi- 
sion over  the  bnsiuess,  except,  to  use  the 
expression  of  Its  agent,  to  keep  sufficient 
"tag"  of  it  to  see  that  the  mortgagor  kept 
up  the  stock,  and  paid  his  notes  as  they  fell 
due  and  hts  monthly  bills  for  beer  which  it 
was  furnishing  him  for  his  trade.  It  is  per- 
fectly manifest  from  the  evidence  that,  so 
long  as  he  continued  to  do  these  things,  it 
did  not  attempt  or  expect  to  Interfere  wltb 
or  control  the  iHUdness,  but  that  the  mort- 


gagor was  at  liberty  to  run  It  as  bis  own. 
and  In  his  own  way.  What  stock  he  shonld 
buy,  the  prices  he  should  sell  at,  what  rent 
he  should  pay,  what  help  he  should  employ, 
what  other  expenses  he  should  .Incor.  how 
much  he  mlghtuse  for  his  own  support,  were 
matters  left  wholly  to  the  mor^agor's  dis- 
cretion, and  over  which  the  mortgagee  nei- 
ther cared  nor  expected  to  exercise  any  con- 
trol, so  long  as  the  mortgagor  k^t  np  hit 
stock  and  paid  his  notes  and  "beer  bills." 
The  evidence  also  amply  Justifies  the  conclu- 
sion that  this  mode  of  dealing  with  the  prop- 
erty and  conducting  the  business  was  In 
exact  accord  with  the  Intention  and  expecta- 
tion of  the  parties  at  the  time  the  mortgage 
was  executed. 

That  such  an  agreement  reserves  ben^ts 
to  the  mortgagor,  and  prejudice  other  cred- 
itors, seems  to  us  too  plain  for  argument. 
It  ties  up  the  property,  so  as  to  prevent  its 
being  reached  by  other  creditors,  and  en- 
ables the  mortgagor  to  go  on  with  bis  busi- 
ness, and  draw  from  it  the  means  of  con- 
ducting it,  and  of  his  own  support,  wbUe  the 
mortgage  still  remains  unpaid.  It  opeas  the 
door  for  fraud,  and  permits  the  mortgagor 
to  use  the  property  for  his  own  benefit,  utJIlz- 
ing  the  mortgage  as  a  shield  against  other 
creditors.  Calling  the  mortgagor  the  mort- 
gagee's agent  does  not  help  the  matter. 
Where  the  mortgagor  of  a  stock  of  merchan- 
dise Is  allowed  to  remain  In  iKiesession,  and 
sell  the  property  at  retail.  In  the  ardlnaiy 
course  of  business,  the  only  rule  that  la  Just 
as  to  other  creditora  is  that,  In  order  to  ren- 
der the  mortgage  valid,  the  debtor  must  pan 
with  all  right  to  appropriate  the  property  or 
Its  proceeds  to  his  own  use  during  the  exist- 
ence of  the  lien  of  the  mortgage.  Prom  the 
early  case  of  Cliopliard  v.  Bayard,  4  Minn. 
533  (Gil.  418),  down  to  date,  this  court  ha!i 
rigidly  adhered  to  the  doctrine  that  a  mort- 
gage is  void  as  to  credltoi-s  which  provides 
for  the  retention  of  mortgaged  personalty 
by  the  mortgagor,  accompanied  with  the 
power  to  dispose  of  It  for  his  own  benefit 
without  satisfaction  of  the  mortgage  debL 
The  agreement  between  the  parties  In  this 
case  clearly  comes  within  that  rule.  Hov 
such  a  scheme  would  or  might  be  made  to 
operate  Is  very  apparent  The  mortgagor 
could,  as  was  the  fiict  In  this  case,  continue 
and  conduct  his  business  precisely  as  if  tbw 
was  no  mortgage  In  existence,  support  him- 
self out  of  It,  and  80  n^late  the  expenses 
of  the  bufdness  that  there  would  be  no  sur- 
plus. It  would  thus  take  a  year  to  par 
off  the  mortgage,  and  at  the  end  of  th.^i 
time,  by  borrowing  another  $1,000  to  par 
hls  license  for  the  next  year,  and  executing 
a  new  mortgage,  he  could  continue  his  buni- 
ness  Indefinitely,  In  the  meanwhile  support- 
ing himself  out  of  It.  whde  his  property 
would  be  shielded  the  mortgages  from 
other  nedltora.  Order  afllnned. 
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FLBNNIKEN  t.  LISCOE. 
(SaiH*eme  Court  of  Minneaota.    April  27,  1886.) 
Mecunjo'b  Lies— Waivbr— Acobptanob  obNotb. 

1.  A  iuechanIe*B  lien  ia  waived  or  diecfaar- 
ged  where  the  parties  enter  into  a  special  asree- 
ment  ioconfiistmt  with  the  existence  of  the  lien; 
as,  for  example,  hy  the  laborer  or  material  man 
extending  credit  to  the  owner  beyond  the  statu- 
tory period  for  briostng  on  action  to  enforce  the 
lien. 

2.  This  rule  is  not  chan(fed  by  Gen.  St. 
1894,  I  6243  (providing  that  the  taking  of  a 
DTonuBsory  note  for  labor  or  material  shall  not 
discharge  the  lien),  where,  by  the  terms  of  the 
note,  the  time  of  payment  is  extended  beyond 
the  date  fixed  by  statnte  for  bringing  an  action 
to  enforce  the  lien. 

(SyllabDs  by  the  Court) 

Ai^eal  from  district  court,  Todd  coantr;  L. 
U  Baxter,  indee. 

Action  by  R.  B.  Flennlken  against  Charles 
Llscoe.  Judgm^t  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 

J.  D.  JoDea  and  LoDgaeriUe  A,  McCarthy, 
for  appellant.  B.  F.  Hartsboni  and  Coi^r- 
noU  &  WUlson,  for  reapondent 

MITCHELL,  J.  This  was  an  action  to  en- 
force a  mechanic's  Hen  for  labor  and  mate- 
rial furnished  by  the  plaintiff  to  the  defend- 
ant for  building  a  mllL  According  to  the 
terms  of  the  contract,  plaindfTs  compensation 
was  to  be  paid,  part  at  the  date  of  the  con- 
tract, part  when  certain 'machinery  was  de- 
livered, and  the  balance  one  year  after  the 
completion  of 'the  mill  by  defendant,  giving 
plaintiff  his  promissory  note  therefw,  "to  be 
paid  on  or  before  one  year  after  date."  The 
first  and  second  payments  were  made  accord- 
ing to  the  contract  The  mill  was  completed 
on  April  21,  1893,  that  being  the  day  on 
whlcb,  according  to  both  the  lien  statement 
and  the  complaint  the  last  Item  of  labor  or 
material  was  furnished.  Thereupon  defend- 
ant executed  to  plaintiff  his  negotiable  prom- 
issory notes  for  the  balance  due  on  the  con- 
tract These  notes  bore  date  April  21,  180a, 
and,  by  their  terms,  were  payable  "on  or  be- 
fore one  year  after  date."  This  action  was 
commenced  on  April  20,  1804.  The  demand 
for  which  a  lieu  Is  claimed  is  the  same  as 
that  represented  by  these  notes. 

The  only  question  presented  by  this  appeal 
Is  whether  plnintlfTs  right  to  a  lien  was 
waived  or  discharged  by  his  accepting  the 
promissory  notes.  The  statute  provides  that 
every  action  to  enforce  a  mechanic's  lien  shall 
be  commsiced  "within  one  year  from  furnish- 
ing the  last  item  of  labor,"  etc.,  "for  which 
such  Hen  Is  had."  Gen.  St  1894,  S  6238. 
Also,  that  "the  taking  of  a  promissory  note  or 
other  evidence  of  Indebtodness  for  labor  per- 
formed or  skill,  material  or  machtnery  fur- 
nished under  the  provisions  of  this  act  shall 
not  discbarge  the  lien  tbereby  given  for  the 
same,  nnless  expressly  received  in  payment 
therefor  and  so  specified  in  such  note  or  oth- 
er evidence  of  Indebtedness."  Id.  9  6243.  As 
a  Hen  In  favor  of  laborers  and  material  men 


fa  expressly  given  by  statute.  It  ought  not  to 
be  considered  waived  except  by  plain  acts. 
But  It  is  a  right  that  may  t>e  waived  by  the 
express  agreement  of  the  party  in  whose  fa- 
vor It  exists.  It  may  also  be  waived  by  Im- 
plication arising  from  his  conduct  If  he 
makes  a  special  agreement  inconsistent  with 
the  right  to  a  Hen,  the  Hen  wUl  be  destroyed; 
or,  otherwise  expressed,  if  he  enters  into  a 
special  contract  inconsistent  with  the  opera- 
tion of  the  Hen,  the  Uen  Is  waived  by  the  le- 
gal effect  of  such  contract  This  Is  a  geueral 
principle,  applicable  to  all  Uens  created  by  op- 
eration of  law.  A  familiar  example  of  its  ap- 
plication Is  where  credit  Is  given  by  contract 
to  the  shipper  for  the  price  of  transportation 
beyond  the  time  when  the  property  is  to  be 
delivered  and  placed  out  of  the  carrier's  con- 
trol. The  principle  Is  too  well  settled  to  re- 
quire the  citation  of  authorities.  Hence  It 
has  been,  so  far  as  we  are  advised,  univer- 
sally held  that  If  credit  has  been  given  ex- 
tending beyond  the  statutory  period  for  insti- 
tuting a  suit  to  enforce  a  Uen,  the  Uen  Is  waiv- 
ed. PhU.  Mech.  Liens,  i  281;  WUlIson  v. 
Douglas,  66  Md.  99,  6  Aa  530;  Ehlers  v.  El- 
der, 51  Miss.  495;  Pryor  v.  White,  16  B.  Mon. 
600;  Quhiby  v.  City  of  WHmlngton,  5  Houst 
26;  The  HlgUander,  4  Blatchf.  55,  Fed.  Cas. 
No.  6,475;  Scudder  v.  BaUiam,  40  M&  281. 
In  connection  with  the  last  citation,  see,  also, 
Mehan  v.  Thompson,  71  Me.  402.  This  Is  not 
m>on  the  ground  merely  that  credit  has  been 
given,  but  because  no  action  could  be  main- 
tained for  the  purpose  of  enforcing  the  Hen 
untU  after  the  statutory  period  for  doing  so 
had  expired.  Of  course.  It  needs  no  argu- 
ment to  show  tliat  tbe  acceptance  of  a  prom- 
issory note  for  a  debt  even  although  not  tak- 
en as  absolute  payment  suspends  the  right  of 
action  for  the  recorery  of  the  debt  until  the 
maturity  of  tbe  note.  It  is  also  well  settled 
that  no  action  can  be  maintained  for  the  pur- 
pose of  enforcing  a  Hen  when  it  could  not  be 
maintained  for  the  recovery  of  the  debt  for 
which  the  lien  Is  claimed. 

Under  the  statute,  an  action  to  enforce 
plaintiff's  Hen  had  to  he  brought  within  a  year 
from  April  21, 1893.  The  notes  takoi  by  him 
were  entitled  to  three  days'  grace.  Gen.  St. 
1894,  S  22(17.  Hence  no  action  could  have 
been  brought  against  the  defendant  either  to 
recover  the  debt  or  to  enforce  a  lien  until 
AprU  24,  1894,  even  under  the  rule  most  fa- 
vorable to  plaintiff,  which  Is  that  an  action 
may  be  brought  on  the  last  day  of  grace. 
Therefore,  the  credit  given  extended  beyond 
the  time  within  which  an  action  could  be 
brought  to  enforce  the  Uen;  and,  under  the 
rule  suggested,  tbe  plaintiff  must  be  deemed 
to  have  voluntarily  waived  his  lien,  and  relied 
on  the  personal  credit  of  the  defendant,  to 
whom  the  credit  was  given.  Counsel,  how- 
ever, urges  that  this  rule  Is  changed  or  alwl- 
Ished  by  the  provision  of  statute  that  the  tak- 
ing of  a  promissory  note  for  the  labor  and 
material  shall  not  discharge  the  lien.  Conn- 
set  we  think,  misapprebeuds  the  scope  of  the 
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Statute.  Its  purpose  was  to  set  at  rest  the 
mncb-mooted  qaestlon  bow  far  tlie  mere  ac- 
ceptance of  a  promissory  note  for  the  debt 
dlschar^s  the  Hen;  but  It  was  never  Intend- 
ed to  ebaQg?B  the  rule,  of  universal  application 
to  all  liens  created  by  law,  that  a  special 
agre«nent  iDConslstent  with  the  right  of  lien 
waives  or  destroys  the  Ben.  PlalntlfTs  Hen 
was  not  destroyed  because  a  promtesory  note 
was  taken,  bat  because  the  credit  was  extend- 
ed to  the  defendant  b^ond  tbe  period  within 
which  an  action  to  enforce  a  lien  must  be 
brought  If  the  note  had  matured  within  that 
period,  the  lien  would  not  have  been  waived; 
while,  on  the  other  hand.  If  an  extension  ot 
credit  beyond  that  period  bad  been  given  In 
some  other  way  than  by  accepttng  a  promis- 
sory note,  the  lien  would  have  been  deetrc^- 
ed.  If  puties  enter  Into  a  special  contract 
Inconsistent  with  the  existence  of  a  lien,  the 
statute  was  never  intended  to  operate  so  as  to 
create  or  prescrrc  Uie  lien,  and  thereby  de- 
stn^  the  spedal  contract  In  Uaryland, 
where  there  was  a  similar  statute,  this  mat- 
ter waa  considered  and  decided  in  WllllsMi  t. 
Dou^aa,  supra.  It  is  quite  apparent  from 
what  is  said  Id  Sdimfdt  r.  OUson,  14  Wis. 
M4,  and  White  t.  Dumpke,  46  Wis.  454,  that  It 
never  occurred  to  tlie  supreme  court  of  that 
state  that  the  statnte  would  hare  the  effect  of 
'  saving  tbe  lien  where  the  credit  givra  by  the 
promissory  note  would  not  expire  onUl  otter 
the  lapse  of  the  time  for  bringing  an  action  to 
enforce  the  lien. 

It  may  work  a  bardsUp  In  this  particular 
case  to  hold  that  plaintiff  has  discharged  his 
lien  by  extoiding  a  credit  to  defendant  three 
or  four  days  more  than  one  year  after  the 
completion  of  the  wortc,  bat  no  other  result 
can  be  reached  enept  by  whdly  disregarding 
well-settled  rules  of  law.  Judgment  affirmed. 


ST.  PAUL  &  M.  TRUST  GO.  T.  HARRISON 
et  al. 

(Supreme  Court  of  Mlanesota.    April  30,  1886.) 

COHTRIOTS  —  ImTRKPRETATIOS  —  FaKOL  EviOBNCB. 

The  plaintiffs  sold  a  stallion  for  the  pur- 
pose of  begettini:  colta,  and  warranted  him  to  be 
a  "breeder."  ueld,  that  it  was  competent  to 
permit  witnesses  familiar  with  the  buainess  of 
breeding  and  raising  stock  to  testify  as  to  how 
tbe  term  "breeder"  was  used  and  understood  by 
farmers,  horsemeD,  and  stodanen  engaged  in 
such  business. 
(Syllabus  by  tht  Court) 

Appeal  from  district  CfMirt,  Grant  county; 
C  Li.  Brown,  Judge. 

Action  by  the  St.  Paul  &  Minneapolis 
Trust  Company  against  H.  K.  Harrison  and 
others.  There  was  a  verdict  for  defendants, 
and  from  an  order  denying  a  new  trial  plain- 
tiff appeals.  Affirmed. 

Mason  &  Hilton,  for  appellant  C.  J.  Gnn- 
derson,  for  respcmdHits, 

BUCK,  J.  On  the  12th  of  May,  1S91.  Web- 
ber &  Matthews,  payees  In  tbe  note  sued 


iip<»i,  sold  to  the  defendants  a  etalUon  for 
the  sum  of  $1,800,  and,  in  payment  therefor, 
took  from  the  defendants  three  nonnegoti- 
able  notes,  of  $600  each,  drawing  Interest  at 
tbe  rate  of  6  per  cent  per  annum,  payable, 
respectively,  as  follows:  December  1,  IHLlcI; 
December  1,  1S03;  and  December  1, 
Before  the  maturity  of  the  note  first  due. 
and  herein  sued  upon,  the  same  was,  for 
value,  sold  and  transferred  to  the  {dalntiX 
who  brings  this  action.  The  defendants 
made  a  payment  of  $133.33  upon  this  note 
before  Its  transfer  to  plaintiff.  Upon  non- 
payment of  the  note,  the  plaintiff  brought 
this  action  upon  It  against  these  defendants, 
and  they  answered,  setting  up  a  wairanty. 
in  the  following  words:  "Fergus  FaUs,  Mum. 
May  12th,  1891.  We  hereby  guaran^  the 
Imported  English  shire  stallion  Stnntnc-y 
Matchless  to  be  a  breeder,  provided  be  is 
properly  fed,  handled,  and  cared  tor.  [Sign- 
ed] E.  J.  Webber.  J.  Matthews."  The  de- 
fendants further  allege  a  Iveach  at  the  war- 
ranty, in  this:  that  the  stallion  was  worth- 
less as  a  breeder  at  the  time  of  the  sale  and 
execution  of  the  warranty,  and  that  tbe  dam- 
ages thereby  stistalned  should  be  set  off 
against  any  amount  which  might  be  found 
due  upon  the  note  sued  upon.  The  Jury 
found  a  verdict  In  favor  of  the  defendants. 

Upon  the  trial  of  the  action,  a  ccHitroversy 
arose  as  to  the  meaning  of  the  word  "breed- 
er," as  used  in  the  warranty,  it  appearing 
that  3&  mares  were  s«ved  by  this  stallion 
during  the  season  of  1881,  and  that  only  i^ 
of  them  had  colts.  The  defendants  calltMl 
several  witnesses,  who  testified  that  they 
were  familiar  with  the  management  of  stal- 
lions; that,  among  borsemen,  stockmen,  and 
fSrmers,  the  word  Isreeder,"  when  applied 
to  a  stallion,  was  one  understood  by  them 
to  be  capable  of  producing  00  to  G5  per  cent 
foals  from  the  number  of  mares  served. 
They  also  testified  that  they  understood  this 
word  In  the  same  sense.  Tbe  admlssttm  of 
this  testimony  is  alleged  to  be  error.  The 
facU  show  that  the  stallion  was  sold  and 
purchased  for  a  specific  purpose,  viz.  for  the 
purpose  ot  begetting  colts.  As  an  induce- 
ment for  the  defendants  to  make  such  pur^ 
chase,  the  payees  In  the  note  guarantied  or 
warranted  that  the  stallion  was  a  "breeder." 
From  the  face  of  the  Instrument,  a  court  or 
Jury  would  probably  find  it  difficult,  U  not 
quite  impossible,  to  determine  tbe  precise 
meaning  of  the  term  ^'breeder"  as  there  used. 
Hence,  while  the  parties  to  tbe  contract 
might  fully  understand  the  meaning  of  the 
term,  and  unquestionably  did  understand  it 
yet  when  such  a  contract  Is  sought  to  be  en- 
forced In  a  judicial  proceeding.  It  Is  com- 
petent to  permit  witnesses  familiar  with  the 
meaning  of  the  term,  as  used  in  the  business 
to  which  It  Is  applicable,  to  testify  as  to  such 
meaning,  and  as  to  how  those  who  employ 
the  term  use  and  understand  It  This  Is  not 
varying  the  terms  of  a  written  instrument 
but  is  a  mode  ^^.|^^pgt^l^^l^tenUoa 
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of  the  parties  at  the  time  when  they  enter- 
ed into  the  contract  Persons,  such  as  farm- 
ers, horsemen,  and  stockmen,  engaged  Id 
breeding  and  raising  stock,  doubtless  well 
understood  the  algnificatlon  of  the  term 
"breeder,"  as  used  In  this  guaranty;  and  It 
would  not,  therefore,  be  uucertaln  or  ambig- 
uouB  as  to  them.  The  defendants  bought 
tbts  stallion  for  a  "breeder."  and  the  fair 
Infer^ce  is  that  they  understood  the  bnsl- 
ncss  for  which  he  was  bought,  and  the  mean- 
ing of  the  term  used  In  the  warranty.  Some 
of  the  defendants  so  testlflcd.  It  Is  a  rea- 
sonable and  safe  rale  to  permit  witnesses 
who  fully  understand  the  meaning  of  the 
term  used  In  a  specific  business  to  explain 
it  to  the  Jury  or  court  engaged  In  the  trial 
wbere  such  questions  or  Issues  are  Inyolred. 

Upon  the  questloQ  of  the  value  of  the 
stnlUon,  we  are  not  so  well  satisfied  with  the 
evidence.  It  Is  meager  and  unsatisfactory. 
There  are  some  flfteen  defendants,  and  (miy 
one  testified  up<m  this  point.  In  their  an- 
swer, they  admit  Ita  valoe  to  be  $300,  and 
that  they  made  a  tender  of  payment  of  $4^ 
upon  this  note,  which  they  aile^re  that  they 
have  been  willing  at  all  times  since  the 
Iflth  day  of  December,  1802,  to  pay,  and  that 
when  they  verified  thedr  answer,  Angngt  31, 
1S93,  they  were  still  willing  to  pay  this 
amoimt  As  they  had  already  paid  |133.33, 
it  will  be  seen  that,  considerably  more  than 
two  years  after  the  purchase  of  the  stallion, 
they  were  still  willing  to  allow  a  payment 
In  all  of  $553.33  on  this  f600  note.  And  this 
acknowledgment  was  made  after  they  bad 
the  serrlce  of  the  h<»^e  for  the  seasons  of 
1891,  1892,  and  1893.  At  least,  the  presump- 
tion is  tbat  they  had  him  during  all  that 
time,  and  had  him  at  the  time  of  the  trial, 
for  there  is  no  evidence  that  they  ever  sold 
him,  or  that  he  died.  That  they  should  still 
keep  this  stallion  during  all  of  this  time,  and 
make  the  admissions  to  whlcb  we  have  re- 
ferred, and  tben  only  one  of  the  fifteen  de- 
fendants testities  upon  the  question  of  value, 
Is  a  very  significant  fact,  and  one  which 
makes  the  testimony  very  unsatisfaL'tory, 

It  is  true  that,  at  the  close  of  the  plnlntllTs 
testimony,  the  defendants'  counsel  asked 
leave  of  the  court  to  amend  the  answer,  and 
allege  tbat  the  stallion  was  worthless  as  a 
breeder,  which  amendment  was  allowed  by 
the  court,  although  It  does  not  appear  wheth- 
er this  amended  answer  was  again  verified 
by  the  defendants.  If  we  presume  that  they 
did  so,  still  It  Is  a  notable  fact  tbat  only  one 
of  them  testified  as  a  witness  to  the  value  of 
the  stallion.  Nevertheless,  It  appears  that 
the  plaintiff  did  not  even  cross-examine  this 
witness  upon  the  question  of  value,  nor  did 
he  introduce  any  testimony  in  his  own  be- 
half upon  the  subject.  The  testimony  of  the 
defendants'  witness  who  testified  In  regard 
to  value  is  susceptible  of  different  meaning; 
and,  while  It  Is  therefore  quite  unsatisfac- 
tory, the  Jury  doubtless  understood  It  In  the 
litfht  most  favorable  to  the  defendants;  and 


we  conclude  not  to  disturb  the  verdict,  es- 
pecially as  the  two  other  notes  are  still  out- 
standing, and  over  which,  If  litigation  shall 
arise,  more  satisfactory  evidence  may,  per- 
haps, be  presented  by  one  party  or  the  other. 
The  order  denying  the  motion  for  a  new  trial 
is  affirmed. 
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CBBTIOX  OF  Ck>UkT. 

L  Llti^Dts  are  entitled  to  a  q>eedy  trial  of 
the  ls8ui>s  mrolved. 

2.  Held  that,  where  there  are  no  uDusoal  or 
extraordinary  features  in  the  case,  the  fact  thai 
an  attomer  ia  profeanonally  engaged  elsewhere, 
in  the  trial  of  another  action,  cannot  be  regard- 
ed as  an  absolute  light  to  a  postpoDemeut  or 
continuance  of  the  cause.  Generally,  the  con- 
tinuance of  an  action  is  discretionary  with  tlw 
trial  court,  whidi  disetetion  this  conrt  will  not 
undertake  to  cuntnd. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  BaiTllle  oount^; 
B.  r.  Webber,  Judge. 

Action  by  TtKonas  Adamek  against  the 
Piano  Manufacturing  Company.  Judgment 
for  plaintiff.  From  an  order  dmjlng  a  new 
trial,  defendant  appeals.  Affirmed. 

^pooner  &  Flaherty,  for  appellant.  Mc- 
Clelland &  Tltft,  for  respondent 

BUCK,  J.  Action  to  recover  the  value  of 
certain  personal  property,  which  plaintiff  al- 
leges was  converted  by  the  defendant. 
There  was  a  trial  of  the  action  in  the  district 
conrt  at  Olivia,  the  county  seat  of  Renville 
county.  In  the  month  of  April,  1895,  and  a 
verdict  rendered  in  favor  of  the  plaintiff; 
but,  on  account  of  an  erroneous  ruling  of 
the  trial  Judge,  he  set  aside  the  verdict,  and 
granted  a  new  trial,  on  motion  of  the  de- 
fendant The  cause  being  upon  the  calen- 
dar of  the  general  term  of  the  district  court 
commencing  October  22,  1895,  the  defendant 
made  application  to  the  court  to  postixine 
the  trial  until  October  20th,  or  some  day 
later  in  the  term,  or  else  continue  the  case 
over  the  term.  Three  affidavits  were  used 
in  support  of  this  appllcatIon,'-one  dated  Oc- 
tober 19,  1895,  made  by  M.  A.  Spooner,  de- 
fendant's attorney;  one  by  his  law  partner, 
S.  A.  Flaherty,  dated  October  22,  1805;  and 
one  by  E.  B.  Edgar  manager  of  defendant's 
btasiness.  at  Minneapolis,  dated  Octolier  18, 
1895.  The  affidavit  of  Spooner  tended  to 
show  that  he  was  the  defendant's  only  at- 
torney in  the  case,  having  tried  It  once,  and 
was  familiar  with  the  fincts  and  the  law  bear- 
ing thereon,  and  Intended  trying  the  action 
again,  but  that  he  would  beprevented  from  be- 
ing present  at  the  early  part  of  the  term,  be- 
cause of  the  fact  that  on  Octotier  Ist  the  su- 
preme court  of  North  Dakota  ordered  a  re- 
turn to  be  made,  and  a  hearing  to  be  had, 
in  a  habeas  oorptis  case,  on  October  21,  1805, 
which  would  occupy  two  (» 'three  dau,  in 

1  Rehearing  denied.^  O 
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which  case  Spooner  was  the  petitioner's  at- 
torney, jind  could  not  hare  the  hearing  set 
for  a  different  date,  and  that  he  would  neces- 
sarily be  absent  during  the  early  part  of  the 
Renville  county  term  of  the  district  court, 
and  that  his  presence  at  the  trial  of  the  case 
at  bar  was  absolutely  necessary.  Flaherty's 
affidavit  showed  that  he  was  not  familiar 
with  the  facts  In  the  case,  and  that  he  would 
necessarily  be  absent  in  trying  other  suits. 
In  another  county,  during  the  first  week  tu 
October,  1895.  Edgar's  affidavit  was  cor- 
roborative of  that  made  by  Spooner.  Coun- 
ter affidavits  were  made  In  behalf  of  the 
plaintiff  by  his  attorneys,  showing,  among 
other  things,  ttiat  they  had  not  received  any 
intimation,  knowledge,  or  notice  that  a  con- 
tinuation would  be  moved  by  the  defendant; 
that  plaintiff  resided  about  10  miles  distant 
from  the  place  of  trial,  at  which  place  he 
was  present,  with  three  witnesses,  ready  for 
trial;  and  that  deponent,  as  attorney  for  the 
plaintiff,  resided  50  miles  distant  from  the 
place  of  trial,  and  had  attended,  expecting 
that  said  cause  would  be  reached  on  the 
second  day  of  the  term,  and  at  all  times  In- 
sisted that  it  should  be  tried  when  the  same 
Should  be  reached.  Various  other  statements 
are  contained  In  the  affidavit  of  the  plaln- 
tifTs  attorney  tending  to  show  grounds  upon 
which  the  application  should  be  denied.  The 
court  refused  to  continue  the  cause,  or  to 
pass  the  same  until  October  26,  1895;  and  It 
refused  to  reinstate  the  cause  on  the  calen- 
dar when  application  was  made  therefor  by 
the  defendant,  on  Octot)er  28,  1895.  When 
the  cause  was  reached  in  its  regular  order 
on  the  calendar,  October  23,  1895,  the  de- 
fendant did  not  appear;  and.  upon  the  evi- 
dence and  proper  findings.  Judgment  was 
ordered  in  favor  of  the  plaintiff  for  the  sum 
of  $300.  Defendant  suljsequently  moved  for 
a  new  trial,  and  from  an  order  denying  the 
same  this  appeal  is  taken.  The  material 
ground  urged  by  the  defendant's  attorney  In 
behalf  of  his  motion  for  a  new  trial  is  an  al- 
leged abuse  of  discretion  of  the  trial  court 
in  denying  the  defendant's  motion  for  a  con- 
tin  ua  nee. 

Absence  of  counsel  on  other  professional 
business  is  not  always  of  Itself  sufficient 
ground  for  the  postiwnement  or  continuance 
of  a  cause.  In  the  case  of  Brock  v.  Railroad 
Co.,  65  Ala.  79,  the  court  says:  "We  hold 
that,  when  a  cause  is  regularly  cnlled  for 
trial,  the  absence  of  counsel  in  another  court, 
nect'Rsitated  by  conflicting  professioual  en- 
gagements, however  urgent,  is  not  neces- 
sarily ground  for  a  new  trial,  but  is  a  matter 
of  discretion  with  the  lower  court,  which  this 
court  will  not  undertake  to  control."  Several 
other  authorities  sustain  this  position.  "It 
Is  only  in  cases  presenting  very  unusual 
features  that  a  continuance  or  iwstponement, 
for  the  reason  that  attorneys  are  profession- 
ally engaged  elsewhere,  can  be  claimed  as  a 
matter  of  right,  and  a  denial  of  the  applica- 


tion is  generally  sustained  as  an  exercise  of 
sound  discretion."  4  Enc.  PI.  &  Prac.  p.  843. 
There  are  no  unusual  features  in  this  case. 
The  Issues  were  not  intricate,  and  could  be 
readily  and  easily  comprehended  and  un- 
derstood. A  local  attorney  was  emplojed  to 
make  the  motion  for  a  continuance  and  why 
he  or  some  other  competent  attorney  could 
not  have  been  engaged  to  try  the  case  does 
not  appear.  Spooner's  affidavit  Is  dated  Oc- 
tober 19,  1890,  several  days  prior  to  the 
commencement  of  the  court  in  Renville  coun- 
ty; and  he  must  necessarily  have  known  that 
he  could  not  attend  that  court  if  be  attended 
the  habeas  corpus  case  before  the  supreme 
court  of  North  Dakota;  and  he  made  no  at- 
tempt to  notify  the  plaintiff's  attorney  that 
be  desired  a  continuance  of  the  cause.  Rely- 
ing upon  the  fact  that  the  cause  was  reg- 
ularly on  the  calendar,  plaintiff  was  put  to 
the  trouble  and  expense  of  attending  court, 
with  his  attorney  and  witnesses,  without 
even  a  suggestion  from  Spooner  that  he  de- 
sired a  continuance.  It  would  iuive  been  a 
great  hardship  to  the  plaintiff  to  have  the 
cause  continued.  He  was  «itlt]ed  to  a 
speedy  trial,  and  because  Mr.  Spooner  was 
professionally  engaged  in  earning  a  fee  in 
another  state  did  not  justify  him  in  imposing 
a  burden  upon  the  plaintiff,  by  comi>cning 
him  to  submit  to  the  expense,  delay,  and  vex- 
ation of  a  continuance  of  the  cause.  We  can 
readily  understand  that  In  many  instances 
it  would  be  a  wise  and  Judicious  act  upon  the 
part  of  a  trial  court  to  continue  a  cause 
where  the  attorney  was  elsewhere  profes- 
sionally engaged,  but  the  facts  in  this  case 
do  not  present  a  strong  and  exceptional  case 
for  the  application  of  this  rule. 

The  trial  court  was  fully  Justifled,  upon  the 
facts,  in  saying,  in  the  order  denying  the 
motion  for  a  new  trial,  that  **the  Issues  and 
questions  of  law  Involved  in  the  case  were 
apijarently  simple;  and.  In  my  opinion,  any 
competent  attorney  would  have  had  aiuple 
time  to  acquire  the  necessary  Information, 
and  try  the  case  properly,  in  the  absence  of 
Mr.  Spooner.  It  did  not  appear  from  tbe 
affidavits  introduced  on  tbe  motion  for  a  con- 
tinuance when  Mr.  Spooner  was  retained  in 
the  case  in  North  Dakota,  or  in  tbe  case  In 
Meeker  county,  or  whether  he  was  retained 
before  or  after  he  was  retained  in  this  ac- 
tion." Litigants  are  entitled  to  a  speedy  trial 
of  the  Issues  Involved,  and  the  frequent  de- 
lays are  not  only  vexatious  and  expensive, 
but  tend  to  bring  reproach  upon  Judicial  pro- 
ceedings. The  Ijetter  and  safer  rule  to  adopt 
is  that,  where  there  are  no  unusual  or  extraor- 
dinary features  In  tbe  case,  the  fact  that  an 
attorney  Is  elsewhere  professionally  engaged 
in  another  action  should  not  be  regarded  as 
sufficient  ground,  as  a  matter  of  right,  for 
the  continuance  of  the  cause,  but  that,  gen- 
erally, such  application  should  rest  in  the 
discretion  of  the  trial  court.  The  order  deny- 
ing the  motion  for  a  new  trial  Is  afflnued. 
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Eridence  considered,  and  held  that  it  sus- 
talna  a  finding  of  the  trial  court  that  tbe  defeud- 
aut  was  not  guilty  of  deserting  tbe  plaintiff. 
(Syllabtu  by  the  Court.) 

Appeal  from  district  court.  Rice  conn^; 
Robert  D.  Russell,  Judge. 

Action  by  Samuel  Grant  agalnat  Alice  U. 
Grant.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

George  K.  Baxter,  for  appellant  A.  R. 
Pf  an,  tor  re^Mmdent 

CANTY.  J.  This  la  an  appeal  by  the 
plaintiff  from  a  Judgment  denying  blm  any 
relfef  in  an  action  for  divorce  brought  ou 
tbe  statutory  grouad  of  willful  desertion  of 
him  by  defendant  for  three  years  immediate- 
ly prior  to  the  commencement  of  the  action. 
Plaintiff  and  defendant  were  married  at 
Faribault,  Minn.,  February  4,  1S91.  He  was 
then  27  years  of  age,  and  she  was  21.  They 
spent  the  next  five  or  six  weeks  on  a  wed- 
ding trip,  on  which  they  began  to  have  pet- 
ty quarrels.  On  their  return  they  took  up 
their  residence  at  his  father's  house,  In  Fari- 
bault; but  from  that  time,  until  after  they 
separated,  plaintiff  spent  the  greater  part  of 
his  time  at  Duluth,  Minn.,  where  be  was 
engaged  in  his  father's  business,  of  railroad 
building.  Defendant  spent  the  time  until 
April  24th  between  his  father's  bouse  and 
her  father's  house,  which  were  on  adjoin- 
ing parcels  of  laud  at  Faribault  Then  she 
went  to  Duluth  with  plaintiff,  and  remained 
with  him  at  an  hotel  ontU  May  4th.  when  she 
weut  on  a  visit  to  St  Paul,  Minneapolis,  and 
Mankato,  against  his  protest;  returning  to 
him  at  Duluth,  May  13tb.  where  they  remain- 
ed until  May  24th,. when  they  both  returned 
to  Faribault  During  this  time  they  bad 
several  petty  quarrels,— on  one  occasion,  as 
to  what  sort  of  a  dress  she  should  wear  at 
the  theater;  on  another,  as  to  whether  he 
would  take  her  to  the  theater;  had  some 
little  difference  as  to  his  refusal  to  put  away 
bur  hat  when  they  arrived  there,  and  her  re- 
questing another  gentleman  accom[>anying 
tbem  to  put  It  away.  They  both  left  Duluth 
ou  the  24tb,  in  111  humor.  She  wanted  to  re- 
main longer,  to  entertain  friends  whom  she 
had  invited  to  dine  that  evenlug,  and  to  at- 
tend a  party  to  which  she  and  plaintiff  had 
been  invited  for  the  next  evening.  But  he 
siiddonly  took  a  notion  to  come  home,  to  Fari- 
bault, and  she  was  much  put  out  at  his  re- 
fusal to  stay  a  day  or  two  longer.  On  their 
arrival  at  Faribault  she  ordered  her  trunli 
soot  to  her  father's  house.  They  called  first 
ou  his  family,  and  then  on  her  family,  with 
whom  she  remained  all  night,  refusing  to 
return  with  him  to  bis  father's  house,  to 
which  he  returned,  and  remained  there  all 
night    He  came  over  in  the  morning,  and 


tried  to  get  her  to  return  to  his  father's 
house,  but  she  still  refused.  Some  time  pre- 
Tious  to  this.  In  <Hie  of  their  quarrels,  he  liad 
told  her  that  his  sisters  (who  resided  at  his 
father's  house)  could  hardly  treat  her  de- 
cently, and  he  did  not  blame  tbem.  She  tes- 
tified that  he  then  promised  tliat  he  would 
not  ask  her  longer  to  live  there,  and  gives 
these  facts  as  tbe  reason  for  her  refusal  to 
go  back  to  live  with  his  family.  He  return- 
ed to  Dnluth  in  a  day  or  two,  where  be  re- 
mained until  May  30th,  when  he  again  te- 
.tumed  to  his  father's  house,  where  she  also 
returned,  on  tbe  solicitation  of  bis  father, 
mother,  and  slater,  and  remained  with  plain- 
tiff ontU  the  morning  of  June  2d,  when  be 
was  asaln  about  to  depart  for  Duluth.  As 
to  what  occurred  that  morning,  defendant 
testified  as  follows:  "I  asked  him  where  he 
was  going  that  morning,  and  be  said  he 
was  going  to  tbe  devil,  and  violently  slammed 
tbe  door.  I  knew  I  must  ask  no  more  ques- 
tions, but  I  got  up  and  dressed,  and  went 
down  to  breakfast  with  him,  alone.  Ho  one 
else  was  up  In  the  house,  and  he  went  and 
got  his  grips,  and  came  out  In  tbe  ball,  and 
kissed  Us  sister  good-by;  and  I  •steppeit 
forward  and  said,  'Good-by,  Samuel;'  and  Jie 
said,  'God  damn  you;  go  to  the  devil,'  push- 
ing me  very  violently  against  the  door,  and 
I  kind  of  fell  down;  and  ]£ate,  bis  sister, 
says,  'Samuel  Grant,  you  ought  to  be 
ashamed  of  yourself.'  I  think .  it  was  she. 
and  I  think  tliat  Is  what  she  said.  It  was 
slmnly  more  than  I  could  stand,  so  I  finally 
picked  up  my  things  and  went  home.  *  *  • 
He  came  back  tbe  following  Saturday  night 
and  came  over  to  the  house,  and  wanted  to 
know  I  would  go  over  borne;  and  all 
this  time  the  entire  family  had  been  gtring 
by  our  house,  and  not  speaking  to  me,  and 
I  sitting  there  all  tbe  while;  and  always  be- 
fore that  they  bad  looked  towards  tbe  house, 
aud  towards  me.  I  told  him  I  couldn't  go; 
that  It  was  impossible;  that  they  bad  re- 
fused to  speak  to  me,  and  had  not  spoken  to 
me  for  over  three  days,  except  bis  mother 
aud  one  sister.  And  he  said  that  it  was  his 
home,  and  I  should  go  there.  I  told  him  I 
would  go  any  place,  and  suggested  two  or 
three  places  In  town,— hotels.  He  stated 
that  I  should  go  there,  or  no  place."  This 
was  June  6th  or  7tb.  She  further  testified 
that  the  Grant  family  had  treated  her  well 
up  to  the  time  she  went  to  Duluth.  But 
said  she:  "I  had  been  tolerated,  but  I  coutd 
see  a  feeling  back  of  it;  and  I  asked  him  not 
to  let  me  go  back,  and  he  said  he  would  not.*' 
On  June  10th  he  again  asked  her  to  return, 
but  she  refused.  Says  she:  "I  pleaded  with 
him  to  take  me  somewhere  else.  I  told  him  I 
would  go  anywhere  else."  This  was  their 
last  interview.  During  this  time  several 
members  of  plalntifTs  family  tried,  evident- 
ly in  the  best  of  faith,  to  bring  about  a 
reconciliation;  but,  wheu  they  could  not  Im- 
mediately accomplish  this  result  they  Join- 
ed in  to  make  the  breach  wider.  The  follow- 
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Ins  commnnlcattoiis  snbceqaently  passed  be- 
tween the  parties; 

"Faribault,  Minn^  June  14tb,  1891.  To 
Mrs.  Samuel  Grant— Dear  Wife:  As  1 
expect  to  leare  for  I>iilutb  in  tbe  morning,  to 
attend  to  my  business,  and  having  no  oppot^ 
tnnltira  of  seeing  yoo,  I  would  like  to  say 
to  you  that  I  have  provided  a  plaee  fbr  you 
to  lire,  at  my  father's  home,  until  such  time 
as  our  own  home  is  completed.  Hoping  this 
will  prove  satisfactory  to  you,  I  am,  truly, 
yolir  devoted  husband.   Samuel  Grant." 

**Pailbault,  Minn^  July  14,  1S81.  My  Dear 
Samuel:  Are  yon  still  desirous  of  haviim  me 
live  at  your  ffttber's  home?  Before  you  de- 
cide, I  beg  that  you  will  give  me  an  In- 
torvlew.  If  I  liave  done  wrong.  I  b^  your 
pard<m,— 4t  seemed  to  be  the  only  way.  Hop- 
ing to  hear  frun  yoo  soon,  I  ran^n  yoor 
wife.   AUoe  M.  Grant.*' 

"Dnluth.  Minn..  Jnly  2lBt.  1801.  To  Mrs. 
Bam  Grant,  Faribault,  Minn.— My  Dear 
Your  letter  of  July  14Ui  rec'd,  a&d  contents 
noted.  Ton  received  my  l^ter  of  June  13fh 
or  14th,  saying  where  you  would  find  your 
home.  Tou  may  stin  fMlow  those  instruo- 
tlons,  iryou  so  desire.  Ko  Interview  Is  neco^ 
sary.  I  will  be  down  when  I  get  a  chance 
to  leave  my  business.  Your  husband.  Sam 
Grant." 

Sow  after  tbeir  marriage,  plaintiff  cam- 
menced  the  erection  of  a  new  house  at  Fari- 
bault, intended  as  their  future  home,  bbt 
soon  after  their  separation  he  abandoned  It 
He  continued  baiAc  and  forth  fnnn  Faribault 
to  Duluth  until  December,  when  he  went  to 
Sioux  Falls,  S.  D.,  t<x  the  purpose,  It  would 
seem,  of  gaining  a  residence  and  obtaining  a 
divorce.  He  commenced  a  divorce  salt  there 
In  Sc^tembor,  189^  and  got  judgment  by  de- 
fiialt  in  DecMuber;  but  she  appeared,  and  the 
Judgment  was  set  aside  on  her  motion.  The 
parties  snbseanently  went  to  trial,  and  his 
action  was  dismissed.  In  the  meantime  she 
commenced  an  action  for  divorce  In  this 
state,  which,  after  he  was  defeated  In  Da- 
kota, she  dismissed.  He  returned  In  March, 
1803,  to  live  permanently  at  Faribault,  and 
has  since  brought  this  actl<»i. 

There  is  not  a  great  amount  of  conflict  In 
the  evldoice  as  to  any  of  the  foregoing  mat- 
ters, and  it  Is  <»i  these  refusals  of  defendant 
to  return  and  live  with  plaintiff,  at  his  fatli- 
ct's  residence,  that  be  predicates  bis  cl^m 
of  desertion  on  her  part  From  the  memo- 
randum of  the  judge  of  tbe  court  below.  It 
seems  that  he  based  his  decision  for  defend- 
ant on  the  ground  that,  under  the  circum- 
stances, plalntifTs  demand  that  sbe  live  with 
him  at  his  father's  bouse  was  unreasonable. 
We  are  of  the  opinion  that  the  decision  is 
Justified  by  the  evidence.  A  large  discretion 
must  be  ei^en  to  the  trial  court  In  cases  of 
this  kind.  As  a  matter  of  common  knowl- 
edge, It  Is  <tften  the  case  that  a  married  pf?r- 
son  cannot  live  peaceably  In  the  family  of 
his  or  her  fftther-ln-law  and  motber-ln-law. 
While  the  foregoing  stetoment  of  ttie  main 


facts  disclosed  by  the  evidence  Is  aufflclent- 
ly  favorable  to  the  plaintiff.  It  leaves  out  a 
large  amount  of  the  details  and  much  of  the 
atmosphere  of  the  case,  and  In  our  <q^lnioD 
the  divorce  could  easily  have  been  denied  t<a 
a  broader  ground.  After  reading  all  the 
evidence,  it  Is  hard  to  escape  the  conclusioo 
that  these  parties  entered  Into  tbe  manla^H; 
relation  without  any  aivreclation  of  its  du- 
ties or  responsibilities.  They  acted  afta 
marriage  like  a  pair  of  spoiled  children, 
ready  to  quarrel  over  the  most  frivolous  mat- 
ters. They  did  not  seem  to  be  able  to  ri«e 
above  their  petty  differences,  and  tbe  sliettt- 
est  offense,  real  or  imagiaary,  was  ntused  un- 
til It  grew  to  be  a  mountain.  They  exhib- 
ited towards  each  other  altogether  too  much 
false  dignity,  and  too  litUe  real  manhood 
and  womanhood.  It  is  hard  to  say,  ttom  thii 
recOTd,  that  either  ever  cared  much  for  the 
Ctmsequences.  If  he  was  very  anxloos  for  a 
reconciliation,  at  even  regarded  the  matter 
as  anything  more  serious  than  the  cost,  in 
time  and  money,  of  procuring  a  Dakota  di- 
vorce, it  is  hardly  probable  that  he  would 
have  refused  his  wife's  request  for  an  Inter- 
view, or  insisted  that  sbe  live  at  Us  tether's 
house  at  that  particular  time.  He  coaM  easi- 
ly have  takon  hw  back  to  Duluth  wltb  hlxa, 
and  kept  her  there,  or  somewhere  dse,  until 
the  relations  between  her  and  his  fiamily 
were  man  cordial,  or  until  his  neir  bouse 
was  flniahed.  On  the  other  hand,  it  ia  bard 
to  By  that  she  ever  met  him  with  tlie  de^ 
deiMre  of  a  true  wife  for  a  genuine  recon- 
ciliation. On  the  ccmtrary,  ho-  conduct,  on 
many  occasion^  would  Indicate  that  she 
was  Indifferent  as  to  th^  future  relations; 
and  even  <u  the  mwulng  when  she  offered 
to  km  falm  good-by,  and  he  pushed  ber  away. 
It  would  seem,  from  all  the  evidence,  that 
She  approadied  him  In  im  Indifferent,  Insls* 
cere  manner,  to  demand  that  on  his  depar* 
ture  he  recognize  her  as  .well  as  he  had  re- 
copiiied  bis  sister.  She  was  IndUferent  tu 
tbe  appeals  of  his  father,  motber.  and  sis- 
ter that  she  return  to  him,  and  neltlter  of 
the  parties  seemed  to  have  had  much  con- 
cern about  the  outcome  of  the  matter.  While 
the  parties  did  not  mutually  agree  to  live 
apart,  the  erideoce  would  BtK»^  soppmt 
a  finding  that  th^  mutually  refused  to  live 
together,  and  the  reason  given  by  each  ftir 
such  refusal  was  a  mere  pretext.  In  such 
a  case  neither  party  would  be  entitled  to  a 
divorce.  We  make  these  commente  because 
this  is  a  type  of  case  altogether  too  eommoa 
la  our  dlvuree  courts.   Judgment  aiBrmed. 


WARREN  V.  GREAT  NORTHERN 
RY.  CO. 

(Supreme  Court  of  Mhinesota.    April  24.  1896.) 

RaILTOAD  COKPAKiaS— LUBtLITT  fOR  Ptii  Tfn 
DEHCB— AfTBAI^RBVIBW. 

1.  ff  eld,  tiie  rerdict  is  sost^ned  by  the  evl* 
denca 


Digitized  by 


Google 


Ulnn.) 


WAUREX  V.  OBEAT  NOBTHEBN  BT.  CO. 


985 


2.  Defend&nt  stipulated  on  the  trial  that, 
if  plaintiff  was  entitled  to  recover,  the  wai  en- 
titled to  recover  i>  certain  amount.  By  a  aab- 
seciuent  stipulation  of  the  parties,  alBO  made 
on  the  trisl,  it  appeared  that  her  damsgea  were 
a  maeh  leM  amotint;  bat  detaidant  nerer  aak- 
ed  to  be  rettered  froiD  ita  fint  sdmlstioB,  or  at- 
tempted to  show  that  It  was  induced  to  enter 
into  the  same  by  fraud  or  mistake,  or  that  it 
was  ID  any  manQer  misled  when  it  entered  Into 
the  lame.  defendant  ii  not  in  a  posUion 

to  aasail  ita  own  itipttlatioD  in  this  court 
(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Clay  county; 
D.  B.  Searie,  Judge. 

Action  by  liaia  J.  Warren  against  the  Great 
Northern  Railway  Oompany.  There  was  a 
jadgment  for  ^intttf.  and  from  an  ord«r 
denying  a  new  trial  defendant  appeala.  Af- 
firmed. 

M.  D.  Grow,  C.  Wellington,  and  J.  W. 
Mason,  for  appellant.  Ghaa.  S.  Marden  and 
M.  R.  Tyler,  ttx  reapondent 

CANTY,  J.  Plalntlfr  reeorered  a  verdict 
against  defendant  as  damages  for  the  negli- 
gence of  its  sectionmen  in  setting  a  fire  on 
Its  right  of  way.  In  the  coarse  of  their  em- 
ployment,  which  Are.  tt  Is  claimed,  was  neg- 
ligently permitted  to  escape,  and  to  spread 
orer  the  prairie,  until  It  reached  ptalntllTs 
propeoty,  some  three  miles  away,  and  homed 
the  same.  Defendant  appeals  an  order 
denying  Its  motion  for  a  new  trial. 

1.  It  Is  tirged  as  a  gronnd  for  rereraal  that 
the  verdict  Is  not  mwtalned  by  the  evidence. 
It  is  conceded  that  the  sectionmen  set  a  fire 
in  the  an^rle  between  the  side  track  and  the 
main  track  at  Downer  Station,  the  place  In 
qnestloB,  between  9  and  10  o'clock  In  the 
morning  of  September  25,  1894,  the  time  In 
qneetton,  presumably  for  the  purpose  of 
bumlog  up  the  dry  grass  and  vegetation  there, 
so  as  to  prevent  It  from  catcbii^  fire  from 
passing  trains,  and  spreading  the  fire  to  the 
adjacent  lands.  Bnt  It  is  claimed  by  appel* 
lant  that  the  evidence  conclusively  shows  that 
this  fire  was  put  out,  and  another  fire  was  in 
some  manner  started  in  the  afternoon,  which 
spread  and  burned  plalntUTs  pnq>erty.  We 
are  of  the  opinion  that  tbe  jury  were  jostlAed 
In  finding  from  the  evidence,  as  they  most  have 
done,  that  the  flre  which  the  sectkmmen  set 
In  the  morning  bumed  and  smoldered,  tdased 
up  anew  and  again  smoldered,  contlnnoosly, 
In  Bplte  of  tbe  efforts  of  the  sertlonraen  to  put 
it  out,  until  about  2:48  p.  m.,  when  K  escaped 
across  the  track,  and  spread  over  the  ptalrie, 
as  before  stated.  If  the  jury  believed  the  plain- 
tiff's witnesses,  they  were  justified  in  finding 
that  there  was  flre  and  smoke  oontinoonsly 
between  these  tracks  during  all  this  time, 
aiid  that  It  was  all  to  be  attributed  to  the 
fire  started  that  morning  by  the  sectionmen. 
The  evidence  also  tends  to  prove  that  there 
was  a  very  high  wind  all  day,  and  that  the 
sectionmen  were  negligent  in  setting  the  flre, 
and  In  falling  to  extinguish  It  completely, 
during  aU  the  time  U  wu  so  burning  and 


smoldering,  before  tt  e8C^E>ed  and  got  be- 
yond control. 

2.  Appellant  also  urges  that  It  appears  by 
plaintiff's  own  admission  that  her  title  failed 
to  some  of  the  property  so  destroyed  by 
tbe  flre,  and  that  dam^es  should  not  be  al- 
lowed her  for  the  portion  which  she  did  not 
own,  as  was  done  by  the  verdict.  At  the 
opening  of  the  trial,  tbe  parties  made  the 
following  stipulation  In  open  court:  "It  is 
admitted  that  the  plaintiff  was  the  owner  of 
the  property  described,  and  that  the  same  Is 
of  the  value  of  $998.50;  and.  If  plaintiff  Is 
entitled  to  recevw.  she  will  be  entitled  to  re- 
cover that  amount."  At  tbe  dose  of  plaln- 
tlfTs  case,  the  ffdlowlng  admissions  were 
made,  and  the  following  proceedings  were 
had:  "It  Is  conceded  that  the  title  to  the  real 
estate  described  In  the  complaint  was  by  the 
United  States  patented  to  Stephen  Parlts  on 
the  16th  day  of  April,  1S80;  that  Stephen 
Par^  and  wife,  on  the  1st  day  of  April,  1802, 
mortgaged  the  real  estate  described  In  tbe 
complaint  to  Gary  Chambers,  for  $650,  which 
mortgage  was  duly  recorded;  that  on  the 
20th  day  of  April,  ISM,  Chamb^s  foreclosed 
the  said  mortgage,  bidding  In  the  property 
for  $768,  and  that  there  has  been  no  redemp- 
tlen  from  said  foreclosure  sale;  that  on  the 
15th  day  of  Jtily,  1892,  St^hen  Parks  and 
wife,  by  qtiltclaim  deed,  conveyed  to  the 
plalntlfl,  Ella  J.  Warren,  the  real  estate  de- 
scribed In  the  complaint;  that  said  deed  was 
duly  recorded  on  the  10th  day  of  October, 
UB&2.  It  Is  agreed  that,  of  this  amount.  $0t>8.~ 
50.  agreed  upon  as  tbe  value  of  the  property 
described,  $400  Is  for  building  and  trees,  and 
the  balance  for  personal  property.  Plaintiff 
rests.  Defendant  now  moves  that  this  ac- 
tion be  dismissed  so  far  as  it  relates  to  the 
real  estate,  upon  the  ground  that  the  plaintiff 
has  not  shown  herself  entlded  to  recover; 
but,  upon  tbe  contrary,  It  appears  that  she 
has  no  right  of  recovery,  which  motion  the 
court  denied,  and  the  defendant  then  and 
there  excepted."  Appellant  contends  that, 
under  this  stipulation,  the  verdict  Is  excessive 
to  the  amount  of  $400,  and  that  the  order  ap- 
pealed from  should,  for  that  reason,  be  re- 
versed. Tbe  time  to  redeem  had  expired  be- 
fore the  trial.  It  Is  admitted  by  the  last 
stipulation  that  plaintiff  has  been  awarded 
more  damages  than  she  appears  to  have  suf- 
fered. But  the  award  la  strictly  in  accord 
with  defendants  first  stipulation  that  she  is 
entitled  to  recover  $908.50,  if  she  is  enUtled 
to  recover  at  all.  Defendant  has  never  ap- 
plied to  tbe  court  below  to  be  relieved  from 
this  part  of  the  first  stipulation,  and  has 
never  attempted  to  make  It  appear  that  It 
was  Induced  to  enter  Into  tbe  same  through 
frand  or  mistake,  or  that  it  was  in  any  man- 
ner misled  when  tt  entered  Into  the  same. 
Defendant  Is  not  In  a  position  to  assail  its 
own  stipulation,  and  tbe  order  appealed  from 
must  be  affirmed.  But  under  the  drcum- 
Btances,  unless  tbe  purchaser  at  the  foreclo- 
snre  sale,  tur  thoae  hiding  his  Intereot,  re- 
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lemM  that  interest  to  the  tWetnlimt  wttUn 
Ave  days  aftH-  filing  the  Boandate  in  tbe  oomt 
Lielow,  by  pn^er  fautinnMiit  In  writing,  leare 
Is  glTen  to  the  defendant  to  spply  to  tbe  eoort 
below  to  be  relieved  from  Its  said  first  sUpn- 
lation,  and.  In  case  It  Is  so  zellered.  fliat  a 
new  trial  be  grmnteA,  nnless  plaintiff  remit 
tbe  amount  that  the  verdlet  la  foond  to  be 
excessive.  Oidw  afflrmed,  with  costa  and 
disbonemeDts  to  teqHmdeiit 


In  re  SKOLU^ 

SWEDISH  NAT.  BANK  OF  mKNEAPO- 

LIS  T.  DAVIS. 
(Sopreme  Court  of  Minnesota.    April  24,  1896.) 

IXSOL.V(XCI— SbcCRBD  CkIDITOB— AlXOWA:tCB  OF 

Claim. 

1.  Under  onr  imcHrencj  law,  -the  creditor, 
liefore  be  iiaa  ezhanated  bia  Mcnritr,  or  nureo* 
dt>rMl  it  to  the  anicnee,  ia  entitled  to  file  hia 
Kecured  claim,  and  Gave  the  amouit  and  raJid- 
Itj  of  tbe  same  determined  by  the  aaaicnee  or 
tbe  court  on  appeal,  bnt  be  ia  not  rabtled  to 
aliare  in  the  jdistribution  of  the  insolTetit  estate 
until  he  baa  so  exbansted  «r  anrrmdered  his  ae- 
ctirity. 

2.  The  creditor  held,  as  collateral  secarity, 
negotiable  notes  made  bj  one  third  party,  and 
itiJorsed  by  another;  obtained  jnd^ent  thoe- 
OQ  agaiuat  the  maker,  at  hia  place  of  residence, 
ill  iinotber  state;  issued  execution,  whidi  was 
returned,  "No  pn^iarty  found";  then  aold  the 
Jiidicment  at  public  auction:  but  nerer  bad  any 
liuwer  of  sale  from  the  insoWent  pledgee.  Heldt 
the  sale  was  ncantborized,  and  not  s  proper  way 
to  realize  on  the  security.  Beld,  further,  if  it 
api>eared  that  the  collateral  aecority  was  whol- 
ly uncollectible,  and  yet  of  some  considerable 
prospective  value,  tbe  court,  in  tbe  inaolvent? 
proceeding,  might,  as  conditions  on  which  It 
would  allow  the  creditor  to  share  in  the  dia- 
tributioQ  on  the  balance  of  bis  claim,  allow  him. 
under  proper  restrictions,  to  sen  tbe  collateral 
judgment,  instead  of  surrendering  tbe  security 
to  the  assignee. 

8.  Tbe  court  might  also,  on  proper  showing, 
after  the  sale,  ratify  it  and  allow  the  creditor 
so  to  share  In  the  distribution.  But  held,  in  this 
case,  no  such  ahowhig  waa  made,  and  tbe  order 
allowing  the  creditor  ao  to  ^re  In  the  distribu- 
tion is  ror  that  reaaon  reversed. 
(Syllubiis  by  tbe  Court.) 

Appeal  from  district  court,  Hennepfn  coun- 
ty; Robert  D.  Russell,  Judge. 

Proceeding  by  the  Swedish  National  Bank 
of  Minneapolts  against  Joseph  M.  Davis,  as- 
signee of  Joseph  SkoU,  insolvent,  for  the  al- 
lowance of  a  claim.  From  an  order  of  allow- 
ance, and  an  order  denying  a  new  trial,  the 
assignee  appeals.  Order  of  allowance  re- 
versed, and  order  denying  new  trial  affirmed. 

Merrick  &  Merrick,  for  appellant.  A.  Ire- 
land, for  reqtondent 

CANTY,  J.  In  December,  1894,  the  Insol- 
vent, SkoU,  made  an  assignment  for  the  ben- 
eflt  of  his  creditors  under  tbe  Insolreilt  law 
of  ISSl,  and  acts  amendatory  thereof.  He 
was  then  Indebted  to  tbe  reqKodent  bank  In 
the  sum  of  ^053.  The  bank  held,  as  cc^ 
lateral  security  for  tbla  indebtedness,  two 
negotiable  promissory  notes,  for  the  aggregate 
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anumnt  of  9%8M.  made  by  one  GoMea.  a  rc» 
Ident  of  roiumjiik  dl,  to  tbe  Xoetbweswa 
Iron  ft  Metal  Company,  and  by  tke  latlcr  In- 
dorsed In  blank  to  SktdL  The  bank  IwonsLt 
•a  actkm  on  these  notes,  at  timir  matnrfty. 
against  QcHAen,  In  the  cimilt  cmrt  ut  Cook 
county,  IIL,  and  on  July  13,  1886,  obtained 
Judgment  against  him  tberemi  for  92,9tCLM: 
and  on  the  day  of  the  same  bkmiUi  an  es- 
ecntkm  waa  issued  thereon,  out  of  that  cowl 
to  the  sheriff  of  fliat  com^,  who  oo  tbe  -KL 
of  October,  thereafter,  retomed  it,  *^o  pnp- 
erty  found."  In  the  meantime  the  bank  had 
filed  its  claim  against  SkoU  with  his  asrignee. 
who  disalhnred  the  same^  Tbe  bank  angl- 
ed to  the  court  below,  and  thereafter,  on  Oc- 
tober 30,  1885,  an  order  was  made  allowhig 
the  claim.  It  was  further  ord«ed  that  the 
bank  was  entitled  to  share  In  the  distribution 
of  tbe  Insolvent  estate,  on  »^g**ing  its  ssid 
Judgment  against  Golden  to  the  ■n«<g«»Tf  be- 
fore dlsMbution  ms  ordoed;  "that  In  esse 
plaintiff  abaU  not  aarign  said  Judgment  ii- 
said  *g""  before  the  time  mentioned,  bni 
shall,  before  said  time,  dispose  of  and  realise 
on  the  same,  according  to  law,  plaintiff  is  eo- 
tlUed  to  share  with  the  other  cndlton  In  the 
distribution  of  said  insolvent  estate,  for  tbe 
full  amount  of  tta  said  dalm,  less  the  nm 
so  reslhted  on  said  Judgment"  Tbe  aaslgMe 
made  a  motion  for  a  new  trial,  which  was 
dolled  1^  the  oonrt  On  November  7.  1805. 
tbe  Ctoldm  Judgment  was  sold  tqr  the  bank,  st 
public  auction,  at  tbe  office  of  <me  Hes^  In  a 
certain  building  at  Chicago,  ftw  the  sum  of 
$005,  to  one  Widf .  Notice  of  this  sale  was 
given  by  pubUshing  the  same  once  In  a  daily 
newspaper  In  Chicago  on  October  2Sth.  and  on 
the  same  day  mailing  copies  of  the  nottee  to 
Golden  and  Us  attorney,  at  Chicago,  and  to 
the  inscdvent,  the  assignee,  and  bis  attorneys, 
at  Minneapolis,  Minn.,  where  all  of  the  Isncr 
resided.  Thereaft«,  on  tbe  SKtUeatlon  <rf  the 
bank,  the  court,  on  December  12,  IfiSS.  order- 
ed that  after  deducting  from  the  bank's  daln 
against  SkoU  the  amount  for  which  said 
Judgment  stdd,  less  certain  ^penses  Inenncd 
by  tbe  bank  In  procuring  tbe  Judgment  and 
making  the  sale,  the  balance  of  the  dsim 
share  with  the  dalms  of  the  otber  credlttics  of 
SiuAl  in  the  distribution  of  the  Inaolvtrnt  es- 
tate. From  this  order  the  assignee  appeals, 
and  also  anneals  tiom  the  order  denying  his 
said  motion  for  a  new  triaL 

1.  It  Is  contended  by  app^Uant  tbat  tbe 
court  wred  In  allowing  the  claim  of  the  bank 
against  Bkoll  at  all.  until  the  bank  had  either 
exhausted  Its  ooUateral  security,  m  snirendee- 
ed  It  to  tbe  assignee,  and  that,  thereftwe,  his 
motion  for  a  new  trial  ahouU  be  granted.  We 
cannot  agree  with  appellant  In  providing 
for  the  filing,  allowance,  and  payment  of 
ciaima,  the  statute  makes  no  distinction  be- 
tween secured  and  unsecured  dalma,  except 
as  found  hi  section  4234,  Gen.  St  18M.  This 
section  provides  the  order  In  which  dalms 
shall  be  paid,  and  at  the  end  of  the  section  la 
added  the  fOUowlng:  "Froyhled.  thatno  debts 
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for  which  the  creditor  holde  a  mortgage, 
pledge  or  other  gecnrlty,  shall  be  bo  paid  tintU 
the  creditor  shall  have  first  exhausted  his  se- 
curity, or  shall  release  the  security  to  the  as* 
signee  or  as^gnees."  This  slmfdr  prohibits 
the  payment  of  the  secured  claim,  not  its 
flling  and  allowance;  and  we  see  no  reason 
why  such  a  claim  should  not  be  filed  and  al- 
lowed, but  Its  payment  refused  or  prohibited 
until  the  creditor  has  first  exhausted  bis  se- 
curity or  surrendered  It  to  the  assignee. 

2.  Sknll  did  not  give  the  bank  any  power  of 
sale  authorizing  it  to  sell  the  collateral,  and  it 
Is  well  settled  that,  without  such  a  power,  it 
could  not,  without  the  aid  of  the  court,  have 
sold  the  collateral  nc^s  before  they  were 
merged  lu  the  Judgment  Cleghom  t.  Trust 
Co.,  57  Minn,  ail,  59  N.  W.  320.  We  are  also 
of  the  oplnloiH  that  it  had  no  more  right  thus 
to  sell  the  Judgment  than  it  had  to  sell  the 
notes.  When,  however,  such  a  Judgment  is 
whoUy  uncollectible,  but  has  some  consider- 
able prospective  value,  we  see  no  reason  why 
the  court.  In  the  exercise  of  its  equitable  dis- 
cretion, cannot  aid  the  creditor  to  exhaust  his 
security  by  a  sale  of  the  Judgment,  instead  of 
requiring  a  surrender  of  It  before  participat- 
ing in  the  insolvent  estate.  We  are  of  the 
opinion  that  In  a  proper  case,  on  a  proper 
sliowiug,  and  under  proper  restrictions,  the 
court,  in  the  assignment  proceeding,  may  give 
the  creditor  leave  to  sell  the  collateral  Judg- 
ment, and  thereupon  be  allowed  to  take  a 
dividend  on  the  balance  of  his  claim.  This 
would  not  be  a  sale  by  the  court,  or  a  Judi- 
cial sale  at  all,  but  a  sale  in  pals,  on  which 
the  court  would,  in  advance,  impose  proper 
restrictions,  and,  after  the  sale.  Inquire  into 
its  fairness,  and  the  sufficiency  of  the  amount 
bid,  as  the  conditions  on  which  it  would  allow 
the  creditor  to  take  such  dividend.  We  are 
also  of  the  opinion  that  even  where  the  sale 
of  the  collatei-al  Judgment  is  made  without  any 
previous  hearing  or  leave  of  the  court,  but  it 
sufficiently  appears  that  this  has  not  lu  any 
mauoer  prejudiced  the  assignee  or  the  other 
creditors,  and  the  sale  was  fair,  the  price  re- 
ceived adequate,  and  if  a  sufficient  showing  is 
made  as  to  the  uncollectibility  of  the  collat- 
eral security,  the  court  may  ratify  the  unau- 
tliorized  sale,  and  allow  the  creditor  to  take 
a  dividend  on  the  balance  of  his  claim.  Ap- 
plying these  principles  to  the  case  at  bar,  It  is 
plain  that  the  bank  never  brought  itself  with- 
in these  requirements.  The  only  thing  it  has 
shown  as  to  the  uncollectibility  qf  this  se- 
curity is  that  an  execution  was  returned  un- 
satisfied on  the  Judgment  against  Go4den. 
This  would  be  sufficient  to  enable  the  bank 
to  proceed  against  Golden  by  supplemental 
proceedings  or  creditors'  bill,  but  would  not, 
In  such  a  case  as  this,  be  sufficient  to  enable 
it  to  dispense  with  such  proceedings  without 
showing  that  they  would  avail  nothing.  The 
bank  is  asking  special,  and  somewhat  extra- 
ordinary, relief,  and  It  should  make  a  satis- 
factory showing.  But  even  if  the  return  of 
the  execution,  "No  property  found,"  raised  j 


the  presamptton  that  Golden  was  ineolvent, 
the  court  does  not  find  that  he  was.  or  that 
the  Judgment,  or  some  part  of  it,  could  not, 
by  proper  means  and  proper  diligence,  be  col- 
lected. That  Is  not  all.  It  ai^teara  that  the 
collateral  notes  were  Indorsed  In  blank  by  the 
iron  and  metal  company,  and  were,  before 
thMr  maturity,  delivered  to  the  bank,  with 
these  Indorsements  on  them.  It  does  not  ap- 
pear whether  the  bank  ever  took  proper  steps 
to  bold  this  Indorser,  or  that  this  Indorser  is 
InsolTfiut  Then  It  certainly  does  not  appear 
that  the  bank  has  made  proper  efforts  to  ex- 
haust its  collateral  security  in  the  regular  and 
ordinary  way  before  attempting  to  exhaust  it 
In  this  extraordinary  way.  It  must  make  as 
strong  a  showing  h^e  as  It  would  have  to 
make  if  It  were  proceeding  to  attain  the  same, 
and  by  bin  In  equity  to  foreclose  and  sell  the 
collateral  security,  In  order  to  be  allowed  to 
participate  In  the  distribution  of  the  Insolvent 
estete. 

For  these  reasons  the  order  allowing  the 
bank  to  slmre  with  the  other  creditors  in  the 
dlstributicm  of  the  insolvent  estate  is  er- 
roneous. But  In  our  opinion  the  above-quoted 
prior  order,  made  on  the  trial  of  the  appeal, 
permitting  the  bank  to  share  in  the  distribu- 
tion in  case  it  shall  "dispose  of  and  realize 
on"  its  Judgment  "according  to  law,"  did  not, 
as  contended  by  respondent,  authorize  it  to 
sell  the  Judgment  as  It  has  done.  The  order 
denying  a  new  trial  was  therefore  not  er- 
roneous. The  order  denying  a  new  trial  is 
affirmed.  The  order  permitting  the  respond- 
ent to  share  in  the  distribution  of  the  insol- 
vent estate  Is  reversed,  and  the  case  remand- 
ed for  further  proceedings  not  Inconsistent 
with  this  opinion. 


riBTH  et  aL  v.  BRACE  et  aL 
(Supreme  Court  of  Minnesota.    April  24,  1896.) 

AFTBAI.— AfFIRMANOS— INSDFPIOIKNT  RtOOBD. 

Order  appealed  from  affirmed,  for  failure 
to  make  it  appear  that  all  the  recMda  and  pro- 
ceedings considered  on  the  motion  have  been  re- 
turned to  this  court. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ramsey  cotmiy; 
J.  J.  Egan,  Judge. 

Action  by  Firth  &  Kratis  against  D.  D. 
Brack  and  others.  From  an  order  denyii^ 
a  motion  to  be  subrogated  to  the  rights  of 
certain  lieu  <^lmant8,  plaintiffs  appeal.  Af- 
firmed. 

William  F.  Carroll,  for  appellants.  T.  B. 
Palmer  and  Warner,  Richardson  &  Law- 
rence, for  respondents. 

CANTY,  J.  Judgment  was  entered  In  a 
mechanic's  lien  suit  in  favor  of  plaintiff  and 
another  lien  claimant  for  the  amounts  of 
their  respective  liens.  Plaintiff  bid  off  the 
property  at  a  subsequent  foreclosure  sale  for 
the  amount  of  both  Ileus  and  costs,  paying 
j  to  the  sheriff  the  amount  due  the  otbar  lien 
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claimant,  and  the  sheriff  paid  this  amonnt 
over  to  the  latter.  Thereafter  the  court  set 
the  sale  aside.  Thereupon  plaintiff  mode  a 
motion  to  be  subrogated  to  the  rights  of  the 
other  Hen  claimant,  and  to  be  allowed  to  re- 
tain the  latter's  stiare  of  the  proceeds  of  an- 
other sale.  The  motion  was  denied,  and 
plaintiff  appeals. 

Plaintiff  made  his  motion  on  "all  the  files, 
records,  and  proceedings  In  said  action,"  and 
on  the  affidavit  of  plaintiff's  attorney;  but 
only  the  Judgment  and  affidavit  have  been 
returned  to  this  court,  and  no  certificate  of 
either  the  jndge  or  clerk  as  to  the  papers 
considered  on  the  motion,  or  on  file  In  the 
action,  has  been  procured.  Respondents 
urge  this  as  a  reason  for  affirmance.  Under 
the  rule  laid  down  In  Hoepes  v.  Car  Co.,  41 
Minn.  256,  43  N.  W.  180,  the  obJecUon  Is  weU 
taken,  and  the  order  appealed  from  should 
be  affirmed.   Bo  ordered. 


OLMSTEAD  et  aL  v.  FIRTH  et  al. » 
(Snpreme  Court  of  Minnesota.    April  24,  1896.) 
NoTicB  OF  Trial— Sbkvicb— Costs. 

1.  After  the  commencement  of  this  action 
the  defendants  and  their  attorney  removed  from 
this  state.  Held,  under  the  provisions  of  sec- 
tion  5217,  Geo.  St.  1894,  a  notice  of  thai  saved 
on  the  aUomcy  at  his  place  of  reddence  in  a&- 
oth»  state  was  properly  served. 

2.  Held,  the  awarding  ot  costs  on  a  motion 
to  set  aside  a  judgment  is  in  the  discretion  of 
the  court 

(SyUabns  by  the  Court) 

Appeal  from  mnniclpal  court  ot  St  Panl; 
John  Twobs,  Jr.,  Jodge. 

Action  by  Stanley  C.  Olmsteftd  and  others 
against  Oliver  J.  Firth  and  others,  in  which 
there  was  a  Judgment  for  plaintiffs.  From 
an  order  denying  a  motion  to  set  aside  the 
judgment,  defendants  appeal.  Affirmed. 

William  F.  Carroll,  for  appellants.  8.  C. 
Olmstead  and  John  W.  Best,  for  respondmta. 

CANTT,  J.  It  sufficiently  appears  that 
both  of  the  defendants  and  their  attorney 
were  residents  of  this  state  when  this  action 
was  commraced  and  the  answers  served. 
The  case  was  pending  for  a  considerable 
length  of  time,  and  thereafter,  and  before  it 
was  noticed  for  trial,  they  all  left  the  state. 
Thereafter,  on  the  5th  of  March,  18^,  plain- 
tiff served  notice  of  trial  by  mall  on  defend- 
ants' attorney  by  depositing  the  same  in  the 
post  office  at  SL  Paul,  addressed  to  him  at 
Chicago,  III.,  whore  he  then  resided,  postage 
prepaid.  Defendants  did  not  appear  at  the 
trial,  and  plaintiff  had  Judgment  This  Is 
an  appeal  from  an  order  denying  defendants' 
motioD  to  set  aside  the  Judgment  on  the 
ground,  among  others,  that  such  service  of 
notice  of  trial  was  not  authorized  by  statute, 
and  was  Irregular  and  void. 

We  are  of  the  opinion  that  this  mode  of 
service  was  authorized  by  statute.  Among 
the  provisions  for  service  of  notices  in 

1  Rehearing  denied. 


an  action  is  the  fallowing,  found  in  sec^ 
Hon  5217,  Qen.  St  1894:  "But  If  the  at- 
torney shall  have  removed  from  the  st:tte 
such  service  may  be  made  ni>on  bim  per- 
sonally, either  within  or  without  the  siate. 
or  by  mail  to  him  at  his  place  of  residence. 
If  known,  and  if  not  known,  then  by  mail 
npon  the  party,  If  his  residence  is  kno^ro, 
whether  within  or  without  the  state.  And 
If  the  residence  of  neither  the  party  or 
attorney  are  known,  the  service  may  be  made 
on  the  clerk  for  the  attorney."  We  are  not 
called  upon  to  decide  whether  or  not  this 
statute  would  apply  If  It  affirmatively  ap- 
peared that  the  attorney  had  abandoned  the 
case,  had  refused  to  act  further,  and  bad  so 
notified  the  opposite  party  (see  section  61U'li. 
or  if  the  action  had  been  neglected  by  all 
parties  for  so  great  a  length  of  time  as  to 
show  a  mutual  intention  to  abandon  it  The 
affidavit  of  service  showed  that  the  notice  of 
trial  vniB  served  pursuant  to  statute,  the  affi- 
davits In  support  of  the  motion,  showed  that 
no  snch  notice  was  ever  received,  thrtjugh 
the  mail  or  otherwise,  at  Chicago  or  else- 
where, by  defendants'  attorney.  Wbetlier 
or  not  such  proof  of  service  can  be  rebutted 
by  showing  that  the  letter  containing  it  and 
so  claimed  to  have  been  sent  vras  never  iw- 
celved,  we  need  not  now  consider.  In  any 
event,  the  most  that  can  be  said  In  defend- 
ants' favor  Is  that  such  rebuttal  proof  raised 
an  Issue  of  fact,  which  has  been  decided 
against  them  by  the  court  below,  and  that 
declsltm  ts  conduslve  here. 

The  awarding  of  costs  on  the  motion  was 
In  the  discretion  of  the  court  below.  This 
disposes  of  all  the  questions  raised  worthy 
of  consideration,  and  the  order  appealed  from 
is  affirmed. 


RATZER  T.  BURLINOTON,  C  B.  &  X. 
BY.  CO. 

(Supreme  Court  of  Miimesota.    April  24,  189&) 

Cakhibrs  or  QoODs — Dblivbrt — Pledob  op  Biu 

or  Lading. 
The  Bhipper  of  goods  consigned  them  t-j 
himself,  and  received  a  bill  of  ladiog  fn»Di  th.; 
railway  company  accordinriy.  The  railway 
company  deUver»l  them,  with  a  proper  wayhtli, 
to  tlie  ne:!^  coonectJuK  railway  compuny.  u  tiv. 
at  the  shipper's  -eqocst.  delivered  the  go'xts 
him  in  transit  at  an  intermediate  point,  with- 
out the  surrender  or  cancellatioQ  of  the  bill  nf 
Iu<Ung,  which  he  thereafter,  and  before  the  goods 
would  have  arrived  at  their  original  tlcsttuutii.-n 
if  the  transit  had  continued,  pledged,  in  the 
usoal  course  of  business,  to  an  innocent  pledgef. 
for  value.  BHd,  the  latter  railway  company  n 
liable  to  the  pledgee  for  failure  to  deliver  the 
goods  at  the  place  of  dostinutioD,  and  is  estcp- 
pefl  from  showing  such  intermediate  delivery  to 
the  shipper. 
(Syllabus  by  the  Gonrt) 

Appeal  from  district  court  Hennepin  coun- 
ty; Robert  D.  Russell,  Judge. 

Action  by  John  Ratzer  against  the  Burling- 
ton, Cedar  Rapids  &  Northern  Ballway  Com- 
pany. From  a  Judgment  for  dtfendan^ 
plaintiff  appeals.   Reversed?  i 
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J.  F.  McGee,  tor  appell&nt  A.  E.  Ol&rke 
and  W.  F.  Booth,  for  respondent. 

CANTY,  J.  The  Morrison  Qrain  &  Lum- 
ber Company  shipped  three  car  loads  of  oats, 
two  from  Brltt,  and  one  from  Forrest  Olty, 
Iowa,  to  New  York  City.  One  of  these  cars 
was  shipped  on  January  5,  and  the  other 
two  on  January  7, 1895.  A  bill  of  lading  was 
issued  for  each  car  by  the  Initial  carrier.  In 
each  bill  the  shlpi>er  Is  named  as  consignee, 
with  the  addition,  "Notify  John  Batzer;"  and 
the  destination  named  is  New  York  City. 
The  Initial  carrier  transported  the  cars  to 
Livermore,  Iowa,  and  there  delivered  them 
(with  proper  waybills,  showing  New  York  to 
be  the  destination)  to  the  defendant,  the  next 
connecting  carrier,  with  whom  and  a  sub- 
sequent carrier  It  had  tlirough  traffic  ar- 
rangements. The  defendant  carried  the  cars 
on  its  Hue  towards  their  destination  untU 
they  reached  Morrison,  Iowa,  on  January 
Sth  or  9th,  and  there  delivered  all  of  the  oats 
(of  the  value  of  |1,336)  to  the  shipper,  on  Its 
demand,  without  requiring  a  surrender  or 
cancellation  of  the  bills  of  lading.  The  ship- 
per at  this  point  converted  the  oats  to  its 
own  use.  Within  a  day  or  two  after  the  oats 
were  so  delivered  at  Morrison,  the  shipper  in- 
dorsed each  of  the  bills  of  lading,  "Deliver  to 
the  order  of  John  Batser,"  and  signed  them. 
The  shlp[>er  also  drew  drafts  on  said  BatseF, 
this  plaintiff,  in  favor  of  the  Bank  of  Bel- 
neck,  for  the  amount  of  the  porchase  price 
of  the  oats,  attached  the  drafts  to  the  bills 
of  lading,  and'  delivered  all  of  the  same  to 
the  bank,  who  cashed  the  drafts  In  good 
faith,  in  the  regular  course  of  business,  rely- 
ing on  the  attached  bills  of  lading.  The  bills 
of  lading  were,  in  the  regular  course  of  busi- 
ness, forwarded  by  the  bank  to  New  Yorlc, 
and  presented  to  Batzer,  a  commission  mer- 
chant there,  dealing  In  grain,  who  on  Janu- 
ary 14  and  16,  18&5,  in  the  regular  course  of 
business,  paid  the  drafts  In  good  faith,  re- 
lying on  the  attached  bills  of  lading,  which 
he  then  and  there  received.  If  the  three  cars 
of  oats  had  continued  to  New  Yco-k,  their 
dcstiuation,  In  the  usual  course  of  transpor- 
tation, they  would  have  arrived  there  be- 
tween January  23d  and  30th.  The  shipper, 
the  Morrison  Ck)mpany,  is  wholly  Insolvent. 
Plaintiff  brought  this  action  to  recover 
$804.94,  the  amount  so  advanced  by  him  on 
the  faith  of  the  blllB  of  lading.  The  case 
was  tried  by  the  court  below,  without  a 
Jury.  The  court  found  all  of  the  foregoing 
facts,  and  thereon  ordered  judgment  for  de- 
fendant. From  the  Judgment  entered  there- 
on, plaintiff  appeals,  and  urges,  as  a  ground 
for  reversal,  that  the  judgment  is  not  sua- 
tainod  by  the  findings  of  fact. 

We  are  of  the  opinion  that,  on  the  facts 
found,  the  i^alntiff  is  entitled  to  judgment. 
A  vast  portion  of  the  produce  of  this  coun- 
try is  moved  from  the  agricultural  districts 
to  the  commercial  centers  and  the  seaboards 
by  the  aid  of  advancra  made  on  the  secorlty 


of  Bucb  bilte  of  lading.  A  weU-establlabed 
custom  tias  grown  up  in  commercial  circles 
by  which  such  bills  of  lading  are  treated  as 
the  symbols  of  title  to  the  proper^  in  transit, 
are  taken  as  security  for  money  advanced, 
and  indorsed  and  delivered  as  a  transfer  of 
the  property.  Tills  is  well  understood  by  the 
railroad  companies  and  every  one  else.  To 
allow  the  railroad  companies  to  Ignore  this 
custom  would  be  to  destroy  the  custom  itself. 
This  would  cause  great  hardship,  revolution- 
ize business  methods,  and  drive  all  buyers 
and  shippers  of  small  means  out  of  the  busi- 
ness, as  they  could  no  longer  give  ready  and 
available  security  on  commodities  In  transit, 
and  thereby  turn  their  limited  capital  suffi- 
ciently quick  and  often  to  enable  them  to  do 
much  business.  This,  In  turn,  would  destroy 
competition,  and  leave  the  business  In  the 
hands  of  a  few  concerns  with  unlimited 
capltaL  Neither  have  the  railroad  companies 
any  -right  to  Ignore  this  custom.  On  the 
contrary,  It  must  be  held  that  these  com- 
panies have  been  doing  business  with  ref- 
erence to  this  custom  as  much  as  the  ship- 
pers themselves  and  the  consignees,  banks, 
commission  merchants,  and  others  who  are 
continually  advancing  money  on  the  faith  of 
the  security  of  these  hOls  of  lading.  The 
effect  of  this  custom,  independent  of  section 
7&10,  G&n.  St.  18&4,  iB  to  make  bUls  of  lading 
to  some  extent  and  for  some  purposes  nego- 
tiable, and  to  give  superior  rights  to  tnnoceht 
transferees  for  value  in  the  usual  course  of 
business.  It  is  hardly  necessary  to  cite  au- 
thorities to  the  general  proposition  that 
when  a  bill  of  lading  Is  outstanding,  the 
railway  company  drivers  the  goods  at  Its 
peril,  without  a  production  of  the  bill  of  lad- 
ing; and.  If  it  BO  delivers  them  to  some  one 
other  than  the  bona  fide  holder  for  value  of 
the  bill  of  lading.  It  is  liable  to  him  for  con- 
version of  the  goods.  What  limitations  or 
exceptions  there  may  be  to  this  rule  we  need 
not  now  consider.  The  following  authorities 
show  the  universality  of  the  rule  as  applied 
to  transportation  both  on  land  and  by  wateri 
See  The  Thames,  14  Wall.  98;  North  v. 
Transportation  Co,  UG  Mnss.  315,  15  N.  E. 
7T9;  Forbes  v.  Railway  Co.,  133  Mass.  154; 
Furman  v.  Railway  Co.,  106  N.  Y.  679,  13 
N.  E.  587;  City  Bank  v.  Rome,  W.  &  O.  By. 
CSo.,  44  N.  Y.  136;  Railway  Co.  v.  Stern,  119 
Pa.  St  24,  12  N.  E.  756;  Boatmen's  Sav. 
Bank  v.  Western  &  A.  By.  Co.,  81  Ga.  221, 
7  S.  E.  125;  National  Bank  v.  Atlanta  &  C. 
Air  Uoe  Ry.  Co.,  25  S.  C.  210;  Midland  Nat 
Bank  v.  Missouri  Pac.  By.  Co.  (Mo.  Sup.) 
33  S.  W.  521;  Armentrout  t.  Railway  Co.,  1 
Mo.  App.  158;  Gates  v.  Railway  Co.  (Neb.) 
GO  N.  W.  583;  Garden  Grove  Bank  v.  Humes- 
ton  &  S.  By.  Co.,  67  Iowa,  526,  25  N.  W.  761; 
TindaU  v.  Taylor,  4  El.  &  BI.  219.  See.  also, 
as  bearing  on  the  question:  Haisey  v.  War^ 
den,  25  Kan.  128;  Meyerstein  v.  Barber,  L. 
R.  2  C.  P.  38;  Lee  v.  Bowen.  5  Biss.  154, 
Fed.  Cas.  No.  8,183;  Hieskell  v.  Bank,  89 
pa.  St  X55;  B.» 
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Bank  T.  Dearborn,  IIS  Mass.  219;  Dows  t. 
Bank,  91  U.  S.  618;  Conard  t.  Insurance  Co., 
1  Pet.  386;  Weyand  v.  Railway  Co.  (Iowa) 
9  Am.  St  Rep.  512,  note,  39  N.  W.  899.  In 
the  case  of  National  Bank  t.  Chicago,  B.  A 
N.  Ry.  Co.,  44  Minn.  224.  46  N.  W.  342,  660, 
It  was  held  that  the  railroad  company  was 
not  liable  to  the  pled^  of  the  bill  of  lading. 
This  WEB  held  solely  on  the  ground  that,  as 
no  grain  was  delivered  to  the  agent  of  the 
railroad  company  when  he  delivered  the  bill 
of  lading,  he  had  no  authority  to  Issue  it,  and 
the  company  was  not  liable.  That  questloii 
is  not  luTolved  In  this  case. 

Respondent  contends  that  the  consignee  Is 
only  obliged  to  produce  the  bill  of  lading, 
but  not  to  surrender  it  when  receiving  the 
goods;  and  that  as  theMorrlsonCompany  held 
the  bill  o(  lading  when  the  oats  were  deliv- 
ered to  it  in  transit,  and  it  did  not  negotiate 
the  bill  of  lading  until  afterwards,  the  de- 
fendant Is  not  liable  for  so  delivering  the 
oats  without  requiring  a  surrender  of  the 
bin  of  lading.  Whether  or  not  the  carrier 
can  compel  a  surrender  of  the  bill  of  lading 
when  it  delivers  the  goods  it  is  not  neces- 
sary here  to  decide.  If  the  holder  of  the  bill 
of  lading  insists  on  retaining  It  as  a  muni- 
ment of  title,  or  for  any  other  purpose,  and 
has  a  legal  right  to  do  so,  he  can,  at  least, 
be  required  to  produce  It  for  cancellation,  so 
that  it  win  cease  to  be  on  Its  face  a  live 
bill  of  lading.  And,  in  onr  opinion,  it  was 
the  duty  of  the  defendant  at  least  to  require 
this.  It  is  Immaterial  that  these  bills  of  lad- 
ing were  negotiated  to  the  bank  and  plain- 
tiff after  the  oats  were  so  delivered  to  the 
shipper.  The  bills  were  so  negotiated  before 
they  had  become  stale,  and  even  a  consid- 
erable length  of  time  before  the  oats  would. 
In  the  <mllnary  course  of  transportation, 
have  arrived  at  New  York,  their  destination. 
The  defendant  permitted  these  bills  to  re- 
main outstanding,  with  all  the  appearances 
of  live,  valid  bills  of  lading.  There  was 
nothing  to  put  any  one  dealing  with  the  Mor^ 
rison  Company  on  his  guard.  The  facts  in 
the  case  are  quite  similar  to  those  In  the 
case  of  Railway  Co.  v.  Johnston  (Neb.)  63 
N.  W.  144,  where  the  defendant  was  held 
liable  though  the  grain  was  delivered  In 
transit  at  an  Intermediate  point  before  the 
bills  of  lading  were  negotiated.  In  the  case 
of  Wells  V.  Railway  Co.,  32  Fed.  51,  the  rail- 
way company  was  also  held  liable  to  the 
pledgee  of  the  bill  of  lading  for  delivering  the 
goods  to  the  shipper  In  transit  In  Armcn- 
traut  V.  Railway  Co.,  supra,  the  railway 
company  was  held  liable  to  the  transferee  of 
the  bill  of  lading  for  delaylhg  the  transporta- 
tion at  the  request  of  th6  shipper  for  a  few 
days  after  it  had  Issued  the  bill,  thereby 
causing  damage  to  the  goods.  In  Tindall  v. 
Taylor,  supra,  it  was  held  that  after  the 
carrier  had  received  the  goods  and  Issued  a 
bill  of  lading  for  them  to  the  shipper,  and 
before  the  transit  had  commenced,  It  was 
not  UaUe  for  refosiug  to  redeliver  the  goods 


to  him  withont  a  surrender  of  the  bill.  It 
was  the  duty  of  the  defendant  to  see  that 
the  bills  of  lading  were  canceled  when  it 
redelivered  the  oats  to  the  shipper,  and  It^ 
fiiilure  to  perform  that  daty  enabled  the 
shipper  to  perpetrate  a  fraud  on  the  bank 
and  plaintiff.  It  is  a  case,  for  the  applica- 
tion of  the  doctrine  of  equitable  estoppel 
that  where  one  of  two  innocent  persons 
must  suffer  by  reason  of  the  fraud  of  a 
third  party,  he  by  whose  negligent  net  or 
omission  such  third  party  was  enabled  to 
commit  the  fraud  ought  to  bear  the  loss. 
Under  this  rule,  the  defendant  Is  eBtopi>e!] 
from  showing  that  It  delivered  the  goods  to 
the  shipper  at  the  Intermediate  point.  anO 
is  liable  to  plaintiff  for  failure  to  deliver 
them  to  him  at  the  place  of  original  destina- 
tion. This  disposes  of  the  case.  The  JuAa 
ment  Is  reversed,  and  judgment  ordered  foi 
plaintiff,  pursuant  to  this  opinion. 


OMAHA  BREWING  ASS'N  v.  WtJBTH- 
RICH  et  nx. 
(Supreme  Court  of  Nebraska.    April  10,  IS&ti.  > 
RiviBW  ON  Appb&i.— Chjingb  or  Dbfensb. 
L  Cases  will,  as  a  rule,  be  reviewed  ia  thW 
court  npoD  the  theory  upon  which  they  pro«t^ 
cuted  or  d^ended  in  the  oonrt  of  oriclnal  juris- 
diction. 

2.  One  who,  in  an  action  for  the  ooDvenumi 
of  personal  propoty,  defends  upon  the  m-U- 
ground  of  his  alleged  superior  title,  and  by 
condnct  disdaisu  any  special  interest  in  aufii 
property,  or  lien  thereon,  wlU  not,  on  petition  ii. 
error  in  this  court,  be  heard  to  complain  on  the 
ground  that  he  should  have  been  permitted  t« 
recoup  the  amount  of  a  lien  existing  in  his  favor 
upon  the  property  in  oontroreny  against  tbt 
damages  awarded  for  its  oonverdon. 
(Syllabus  by  the  Coon.) 

Error  to  district  court,  Dou^as  county;  Og- 
den.  Judge. 

Action  by  John  Wnethrich  and  Margaret 
Wuethrl<^  against  the  Omaha  Brewing  As- 
sociation. Judgment  for  plaintiffs,  and  de- 
fendant brings  error.  Affirmed. 

Lake,  Hamilton  &  Maxwell,  for  plaintiff  in 
error.  F.  W.  Fltcb,  for  defendants  In  error. 

POST,  C.  J.  This  was  an  action  by  the 
plaintiffs  below,  John  Wuethrlch  and  Mar- 
garet Wnethrich,  against  the  defendant  there- 
in, the  Omaha  Brewing  Association,  for  the 
conversion  of  certain  property,  consisting 
chiefly  of  saloon  fixtures  and  furniture  used 
by  the  plaintiffs  in  their  business  aa  saloon 
keepers.  The  defenses  relied  upon  were  two 
in  number:  First.  That  said  property  was  de- 
livered to  the  plaintiffs  by  Storz  &  Her,  to 
whose  rights  the  defendant  has  succeedeiL 
under  and  by  virtue  of  a  written  agreement, 
by  the  terms  of  which  the  title  thereof  re- 
mained In  said  Storz  &  Her  until  iwld  (or  in 
full,  said  agreement  being  in  the  foUowIni; 
words:  "Articles  of  agreement  made  and  en- 
tered into  this  second  day  of  August.  HAif, 

by  and  between  Storz  &  ^1^\Mp^i»  of  the 
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fliBt  part,  and  Mrs.  John  Wuethrlch,  party  of 
the  second  part,  all  of  said  parties  being  In 
the  city  of  Omaha,  county  of  Douglas,  state 
of  Nebraska,  wltnesseth:  Said  parties  of  the 
first  part  agree  to  sell,  and  said  party  of  the 
second  part  agrees  to  purcbaae,  the  following 
described  property,  situated  In  the  county  of 
Douglas  and  state  of  Nebraska,  to  wit:  All 
the  fixtures  and  furniture  belonging  to  the 
saloon  and  blUlard  ball,  and  also  all  the  fur- 
niture belMiging  to  the  rooms  In  the  second 
and  third  story  of  the  threoHBtwy  brick  buUd- 
ing  situated  on  the  southwest  corner  of  15th 
street  and  Capitol  avenue,  in  the  city  of 
Omaha,  as  described  in  an  loTentory  hereto 
attached.  The  said  Mrs.  John  Wuethrlch 
agrees  to  pay  to  said  Storz  &  Her  toe  said  de- 
scribed personal  property  the  sum  of  forty 
five  hundred  ($4,500.00)  dollars,  tn  payments 
as  f(^owB:  One  tliousand  ($1,000.00)  on  do- 
livery  of  this  contract;  two  thousand  ($2,000.- 
00)  dollars  on  the  fifteenth  day  of  November, 
1890,  according  to  one  certain  promissory  note 
of  even  date  herewith;  fifteen  hundred  ($1,- 
500.00)  dollars  on  the  fifteenth  day  of  May, 
18D1,  according  to  one  certain  iHromissory  note 
of  even  date  herewith,— both  notes  payable 
at  First  National  Bank,  Omaha,  Neb.,  with  In- 
terest at  the  rate  of  eight  (8)  per  cent,  per 
annum  from  date.  So  soon  as  said  purchase 
money  and  Interests  shall  be  fully  paid,  then 
and  In  that  case  Stoiz  and  Her  agree  to  make 
to  said  Mrs.  Joim  Wuethrlch,  her  heirs  or  as- 
signs, a  good  and  sufficient  bill  of  sale  of  said 
personal  property.  In  case  the  said  Mrs.  John 
Wuethrlch  shall  fall,  refuse,  or  neglect  to  pay 
said  sums  (notes),  or  any  part  thereof,  or  In- 
terests thereon,  she  shall  forfeit  any  rights 
Bbe  may  have  in  this  contract  for  the  pur- 
chase of  said  property,  and  shall  also  forfeit 
any  moneys  she  may  have  paid  as  herein  stip- 
ulated to  said  Storz  &  Her.  *  •  •  The  said 
parties  of  the  first  part  agree  that,  whenever 
said  Mrs.  John  Wuethrlch  has  fully  complied 
with  this  contract,  they  will  transfer  to  her 
all  their  rights,  interest,  and  title  to  the  lease 
tbey  now  tuAi  on  said  premises.  Witness  our 
bands  and  seal,  this  2nd  day  of  August,  1890. 
Storz  &  Her.  Margaret  Wuethrlch.  John 
Wuethrlch."  It  appears  that  the  plaintiffs 
paid  Km  said  contract  the  sum  of  $1,000  on  the 
day  of  its  execution,  as  therein  stipulated, 
and  also  the  sum  of  $2,000  and  interest  ma- 
turing November  15, 1890.  It  Is,  however,  al- 
leged that  they  failed  to  pay  tlie  sum  of  $1,- 
500,  with  Interest,  which  matured  May  15, 
1801,  whereby  they  forfeited  to  the  defend- 
ant the  amounts  previously  paid  by  them,  and 
from  which  it  is  argued  that,  in  sei^hig  and 
disposing  of  the  property  above  described,  the 
defendant  merely  asserted  Its  rights  under 
said  contract  The  second  defense  is  an  al- 
legeA  agreement  whereby  the  ^alntlffe.  w 
the  29th  of  May,  1891.  finding  themselves  un- 
able to  make  payment  <3t  the  sum  of  $14^33.58 
then  due  and  owing  by  them  to  the  defend- 


ant, turned  over  and  delivered  to  the  latter 
all  of  the  property  In  controversy.  In  satisfac- 
tion of  their  said  indebtedness.  Upon  a  trial 
of  the  issues  in  the  district  oourt,  there  were 
a  verdict  and  judgment  for  the  plaintiffs 
therein  In  the  sum  of  $1,678.19,  and  which 
has,  by  appropriate  proceeding,  been  removed 
Into  this  court  for  review. 

Although  the  petition  in  error  contains 
numerous  assignments,  counsel  rely  for  a  re- 
versal of  the  judgment  upon  a  single  prop- 
osition, viz.  that  the  defendant  below  was  eiv- 
titled  to  recoup,  against  the  damage  assess- 
ed in  plaintiffs'  favor,  the  unpaid  portion  of 
the  purchase  price  of  the  property  in  contro- 
versy, and  that  the  district  court  accordingly 
erred  In  approving  of  a  verdict  for  the  value 
of  the  property  converted,  with  Interest. 
There  are,  it  must  be  confessed,  authorities 
which  appear  to  sustain  the  proposition  that 
one  holding  a  lien  upon  personal  property  is, 
in  an  action  by  the  lienor  for  conversion  there- 
of, entitled,  even  under  a  general  denial,  to 
have  so  much  of  such  indebtedness  as  re- 
mains un[>aid  deducted  from  the  amount 
which  the  latter  would  otherwise  be  entitled 
to  recover,  as  bearing  directly  upon  the  ques- 
tion of  damage.  Such  a  case  Is  Gushing  v. 
Seymour,  30  Minn.  301, 15  N.  W.  249.  But  we 
do  not  understand  that  case  or  the  authorities 
there  dted  to  hold  that  it  is  the  duty  of  the 
court  to  direct  the  allowance  of  a  credit  in 
such  cose  upon  its  own  motion,  without  any 
suggestion  from  the  party  entitled  thereto,  or, 
as  In  the  case  at  bar,  contrary  to  the  theory 
upon  which  the  defense  was  conducted.  A 
rule  frequently  recognized  by  this  court  is 
that  cases  must  be  reviewed  here  upon  the 
theory  on  which  they  are  prosecuted  or  de- 
fended In  the  court  of  original  Jurlsdlctioa. 
See  Smith  v.  Spaulding,  40  Neb.  339,  58  N.  W. 
052;  Norton  v.  Loan  &  Trust  Co.,  40  Neb.  394, 
58  N.  W,  953;  Woodard  v.  Baird,  43  Neb. 
310,  61  N.  W.  612.  The  defendant,  judging 
from  the  evidence  in  the  record,  not  only  fail- 
ed to  assert  a  lien  upon  the  property  In  con- 
troversy, but  appears  to  have  disclaimed  any 
such  contention.  We  observe,  for  instance, 
the  following  offer,  shown  by  the  bill  of  ex- 
ceptions: "The  defendant  offers  to  the  plain- 
tiff and  now  makes  a  tender  of  a  note  of  $1,- 
500,  marked  'Exhibit  3'  [admitted  to  be  the 
note  above  hientloned],  which  was  paid  and 
satisfied  by  settlement  between  the  parties, 
as  Bet  up  in  defendant's  answer."  The  cause 
appears  to  have  been  submitted  to  the  jury 
upon  the  precise  theory  Indicated  by  the  an- 
swer, and  the  verdict  responds  to  every  con- 
tention made  by  the  defendant  during  the 
trial.  Having  elected  to  waive  any  lien  it 
may  have  had  upon  the  property  by  virtue  of 
the  original  agreement,  it  will  be  required  to 
pursue  its  remedy  by  an  action  on  the  note, 
and  will  not  be  heard  to  complain  on  the 
ground  that  tiuch  lien  was  not  recognized  and 
enforced  In  this  cause.  Judgment  affirmed. 
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CHURCHILL  V.  BEETHE  et  al. 
(Supreme  Court  of  Nebraska.    AprU  10,  1896.) 

UCNICIPAL  CORPOKATtOKS  —  EhIMBNT   1>0MAIN  — 

Dkflbction  of  SuHFACa  Watbr— Injokction. 

1.  Under  the  coouDon'-law  rule  preTailins  In 
this  state,  the  proprietor  of  lands  m&j,  by  a  prop- 
er use  aud  improTemeDt  upon  them,  deHect  sur- 
face water;  and  for  consequent  damage  to  his 
neighbor  he  is  not  liaUe,  in  the  absoice  of  neg- 
ligeuce.    Morrissey  T.  BaUroad  Co.,  66  N.  W. 

3S  Neb.  406,  followed. 

2.  This  role  applies  to  counties  and  muQicl- 
palities  exer<dBins  the  right  of  emioent  domain. 

3.  For  u  Dtuawful  cuTertion  of  Murfaoe  war 
ter  there  is  a  remedy  by  an  action  for  damages, 
or  by  injunction,  against  a  prirate  individual. 
But  a  county  or  municipality,  in  the  exercise  of 
a  right  of  eminent  domain,  may  divert  water  in 
a  manner  which  would  be  unlawful  if  done  by 
an  individual.  In  such  case  just  compensation 
must  be  made  for  ail  damage  inflicted. 

4.  All  damages,  inuDediate  or  prospective, 
which  may  flow  from  the  prcqper  construction 
and  maintenance  of  an  improvement  carried  on 
under  tiie  power  of  eminent  domain,  must  be 
compensatea  in  the  original  condemnation  pro- 
ceedingB. 

5.  The  proceedings  by  which  a  highway  is 
opened  call  tor  s  settlemeot  and  payment  of  all 
damages  which  ma;  arise  from  such  proper  con- 
■trucnoD  and  maintenance  of  the  highway;  tak- 
ing into  ooniideration  such  fiUa,  cuts,  dltcbea, 
and  culT«rts  as  a  proper  construction  and  main- 
tenance may  require. 

6.  An  action  will  not  lie  to  enjoin  a  county 
from  constructing  a  culvert  across  a  highway, 
when  aucb  culvert  i*  reasonably  neeessary  to  a 
proper  maintmance  of  the  road,  damages  conse- 
quent from  such  constractlon  bdng  presumed 
to  have  been  satisfied  when  the  highway  was 
opened. 

(Syllabna  by  the  Court.) 

Appeal  from  district  cotirt,  Johnson  coimty; 
Babcock,  Judge. 

Action  by  Thomas  Chnrchlll  against  Charles 
H.  Beethe  and  others  for  Injunction.  From 
a  Jn^ment  for  defendants,  platntifC  appeals. 
Affirmed. 

T.  Appelget,  for  appellant  J.  Hall  Hitch- 
cock, for  appellees. 

IRVINE,  G.  The  appellant  brousht  this 
action  against  the  defendants,  who  are  the 
county  commissioners  of  Johnson  coonty,  and 
the  overseer  of  a  road  district  therein,  to  re- 
strain the  defendants  from  building  a  cer^ 
tain  culvert  across  a  highway,  and  from  oth- 
erwise changing  the  natural  course  of  surface 
water.  There  was  a  general  finding  for  the 
defendants,  and  a  judgment  of  dismissal. 
The  petition  alleges  that  the  plalntill  is  the 
owner  of  certain  described  land,  and  that 
along  the  west  border  thereof  lies  a  public 
highway;  that  the  defendants  raised  an  em- 
bankment along  said  highway  in  such  a  man- 
ner as  to  change  the  course  of  surface  water 
accumulating  on  the  land  west  of  the  high- 
way, so  as  to  cause  it  to  flow  upon  the  lands 
of  the  plalntifT,  whereas,  before  the  emt)ank- 
ment  was  constructed,  such  water  flowed 
over  the  lands  north  of  plaintiff's.  The  peti- 
tion further  alleges  that  the  defendants  are 
about  to  build  a  culvert  across  the  highway, 
in  such  a  manner  as  to  turn  the  accumulated 


mrface  water  from  the  lands  to  tbe  west, 
in  a  body,  upon  plaiutiCF's  land.  It  appears 
that  the  highway  in  question  has  long  been  a 
public  road,  and  that  several  years  before 
the  action  was  brought  a  fill  was  noade.  of 
two  or  three  feet,  along  the  hlghvpay  to  the 
west  of  plaintilTs  land,  for  the  parpoee  of 
improving  tbe  road.  This  Is  the  embank- 
ment complained  of.  Its  effect  in  diverting 
surface  water  we  cannot  understajod  from 
the  written  record,  for  the  reason  tliat  the 
witnesses  refer  ccmtinually  to  certain  maiR- 
in  evidence;  evidently  accompanying  tbeir 
words  with  Indications  and  gestures  referring 
to  maps  and  points  thereon,  but  not  in  soca 
a  manner  that  they  can  be  followed  with- 
out the  aid  of  these  Indications  and  gestures. 
As  to  this  feature  of  the  case,  however,  thi^ 
defect  in  the  record  is  not  important,  because 
we  are  satisfied  that  the  petitim  does  not,  in 
this  respect,  state  a  cause  of  action.  It  b 
not  alleged  that  the  embankment  was  not  a 
necessary  or  a  proper  impcoveme&t  of  the 
highway.  It  is  not  alleged  that  there  was 
any  negligence  in  the  design  or  manner  of  its 
coustructi(»i.  It  Is  not  even  alleged  that  the 
effect  of  the  embankment  is  to  accumulate 
surface  water  upon  other  lands,  and  dis- 
charge  It  in  a  body  on  the  lands  of  the  plain- 
tiff. It  is  merely  alleged  that  the  embank- 
ment has  diverted  the  natural  flow  of  sur- 
face water  so  as  to  turn  It  over  plaintiff's 
lands.  On  this  state  of  fttcts,  the  rule  estab- 
Uahed  in  Moniasey  v.  BaUroad  Co^  3S  Neb. 
406,  56  N.  W.  946,  Is  direcUy  applicable,  and 
a  reference  to  that  case  avoids  tbe  neoesai- 
ty  of  further  dlscusston. 

The  latter  part  of  the  petition,  charging  the 
purpose  to  construct  a  culvert  which  will  dis- 
charge accumulated  surface  waters,  In  a 
body,  on  plaintlfl'B  lands,  presents  a  some- 
what different  question.  The  evidence  tends 
to  show  that  a  creek  flows  through  tbe  south 
part  of  plaintiff's  land.  The  natural  surfaee 
of  the  land  rises  from  tbe  creek  for  about 
200  feet,  and  then  gradually  &lls  to  a  point 
near  the  plaintUTs  northwest  corner,  from 
which  point  it  again  rises  toward  the  north. 
The  embankment  or  fill  in  the  highway  cross- 
es this  depression  or  basin  in  the  surface  of 
the  land.  It  operates  as  a  sort  of  a  dam: 
the  water  flowing  both  from  the  north  and 
from  the  south  to  this  low  point,  where  it  ac- 
cumulates to  the  west  of  the  highway.  It 
also  appears  that  the  depression  is  such  that 
if  a  ditch  were  constructed  along  the  west 
side  of  the  road  to  the  creek.  Instead  of  drain- 
ing this  accumulated  surface  water  into  tbe 
creek,  the  grade  is  such  that  tbe  ditch  would 
empty  the  creek  into  the  basin  referred  to. 
In  this  state  of  affairs,  tbe  water  rises  bo  as 
to  cover  the  highway  at  the  lowest  point: 
and  it  is  the  purpose  of  tbe  commissioners  to 
avoid  this  Inconvenience  by  idacing  a  cul- 
vert at  the  low  point,  which  would  permit 
the  water  to  flaw  beneath  the  highway,  and 
upon  plaintiff's  lands.  It  Is  needless  to  say 
that  such  an  act  by  a  privi^e>proprietor  would 
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be  unlawful,  and  that  relief  could  be  had 
against  It    Jacolwon  t.  Tan  Boening,  47 
Neb.  — ,  96  N.  W.  fl08,  and  cases  th^  cited. 
But  this  work  fa  to  be  done  by  the  county 
for  the  ImproremeDt  of  a  highway,  for  the 
pnrpoee  of  constructing   and  maintaining 
which  It  enjoys  the  power  of  eminent  domain. 
It  Is  not  alleged  that  the  colrert  la  not  a 
proper  or  necessary  work  for  the  ptcrpose  of 
maintaining  the  highway  in  pn^r  condition 
for  trsTel.    There  can  be  no  doubt  that  when 
the  highway  was  first  opened  the  culvert 
might  have  been  put  In,  notwithstanding  any 
injury  it  would  cause  the  plaintiff;  the  only 
condition,  In  Inflicting  soch  damage  upon 
hlm,  being  that  jost  compensation  should  be 
paid  him  therefor.    It  is  now  the  settled  law 
of  the  state  that,  for  all  hjJurJca  which  may 
arise  on  accoant  of  the  proper  construction 
or  future  operation  of  an  tmprorement,  an 
adjoining  proprietor  most  be  compensated  in 
the  ori^al  condemnation  proceedings.  Rail- 
road Co.  T.  Moscbel,  38  Neb.  281,  56  N.  W. 
875;  Railroad  Co.  t.  Todd,  39  Neb.  81S,  58 
N.  W.  280;  Railroad  Co.  t.  Bates,  40  Neb. 
381,  58  N.  W.  959;  Railroad  Co.  t.  O'Connor, 
42  Neb.  90,  60  N.  W.  326-    In  Railroad  Co.  r. 
Todd,  supra,  it  was  said  that:   "In  an  Ita- 
qniry  whether,  and  how  much,  the  part  of  a 
farm  not  taken  for  railroad  right  ot  way  la 
depreciated  in  value  by  the  apijroprlatlon  of 
a  part,  evidence  as  to  the  size  of  the  farm; 
the  purpose  for  which  It  Is  used;  the  Im- 
provements th«eon,  and  how  located;  the 
direction  of  the  road  across  the  farm;  the 
cats  and  fills  made  or  to  be  made  In  the  con- 
stmctlon  of  the  road;  the  width  of  the  right 
of  way;   the  helglit  of  embankments;  the 
depth  of  ditches;  the  Inconvenience  of  cross- 
ing the  track  from  one  part  of  the  farm  to 
another;  the  Uablllty  of  stock  being  killed; 
tbe  danger  from  fire  from  passing  trains,— are 
all  fiLcts  competent  for  the  Jury's  constdera- 
tion  in  determining  the  d^reciation  In  value 
of  the  remainder  of  the  farm."    The  eases 
are  all  those  of  railroads,  but  the  same  prin- 
ciples govern  the  exercise  of  the  right  of 
eminent  dmnaln  by  conntles  or  municipali- 
ties, in  the  absence  of  qualifying  statutes. 
The  effect  of  the  cases  is  that  In  assessing 
damages  for  the  constmctlon  of  a  railroad  the 
Jury  has  in  view  all  facts  affecting  the  value 
of  the  land  which  may  arise  from  the  prop- 
er construction  and  operation  of  the  railroad, 
— not  merely  in  the  manner  in  which  it  may 
be  first  constructed,  but  for  any  proper  and 
appropriate  extensions  or  Improvements,  so 
long  as  the  original  use  is  not  changed.  So 
with  a  highway.    The  owner  of  adjoining 
lands  is  entitled  to  compensation,  not  only  for 
such  Injuries  as  might  result  from  the  use  of 
tbe  land  a^ropriated  in  its  natural  state,  but 
for  all  which  would  result  from  the  proper 
construction,  Improvement,  and  maintenance 
of  the  highway;   taking  into  consideration 
Biieh  embankments,  cuts,  bridges,  culverts, 
and  ditches  as  shall  be  required  or  warranted 
for  the  purpose  ot  a  proper  constmctlon  and 
T.66N.W.Dal2— 63 


maintenance.  Applying  these  principles  to 
the  present  case.  It  would  seem  that  the  fill 
and  culvert  are  not  only  a  proper,  but  ap- 
parently a  necessary,  Improvement,  for  the 
purpose  of  properly  maintaining  the  high- 
way; and  while,  If  plaintiff's  lands  will  suf- 
fer an  Injury  thereby,  he  was  entitled  to 
compensation  therefor,  It  must  be  presum- 
ed that  he  received  such  compensation,  or  at 
least  had  an  opportunity  to  receive  It,  when 
the  highway  was  originally  constructed.  He 
Is  not  entltied  to  any  further  condemnation 
proceedings.  Much  less  Is  he  entitled  to  a 
perpetual  injunction  to  restrain  such  high- 
way tmprovement.   Jodgmrat  affirmed. 


JACOBSON  V.  VAN  BOENING. 
(Supreme  Court  of  Nebraska.    AprU  10,  1896.) 
8uBjrA.os  Watsb  —  Dsvlbctios  —  Injunctioh  — 
Whxh  Issur]}— Dbtbhsis. 

1.  Id  this  state  the  common-law  role  pre- 
vails that  a  profMietor  may,  by  barriers  or  oth- 
erwise, ptoteet  bis  land  from  sorfaee  water 
coming  Irani  across  adjacent  lands;  and,  for  in- 
juries occasioned  to  omers  from  a  proper  exer- 
cise of  that  right,  he  Is  not  responsible.  Mor- 
risaey  v.  Railroad  Co.,  66  N.  W.  946,  38  Neb. 
406,  followed. 

2.  If,  in  the  execution  of  ansa  object,  such 
proprietor  is  guilty  of  negligence  which  is  tbe 
natural  and  proxhnate  cause  of  Injury  to  the 
adjohung  proprietor,  he  la  acoooatalue  ther^or. 
Associaaon  v.  Peterson,  60  N.  W.  373,  41 
Neb.  897,  followed. 

8.  One  may  not  accnmnlate  surface  waters 
on  his  owe  land,  and,  by  means  of  a  ditch,  dis- 
charge them  in  a  Tolume  o|>od  tbe  land  of  an- 
other. Railroad  Co.  t.  Uarley,  40  N.  W.  948, 
25  Neb.  138,  foUowed. 

4.  Tbe  former  dedsioas  of  this  court  review- 
ed, and  hdd  to  be  in  harmony  with  the  foregoing 
principles. 

o!  Against  a  continning  injury  to  land  caus- 
ed by  an  unlawful  discharj?*  of  surface  waters 
by  an  adjoinii^  inoprietor,  equity  will  afford 
relief  by  ikjunction. 

6.  Id  such  case  tt  is  not  necessary  for  the 
plaiutiff  to  pre  re  that  actual  injtiry  occurred 
before  the  suit  was  bnmglit.  The  remedy  Is 
in  BU(Ji  case  preventive,  and  will  be  granted  on 
proof  that  t£e  acts  complained  of,  unless  re- 
Btraiaed,  will  result  in  damage. 

7.  "To  such  an  action  it  is  no  defense  that 
the  injury  is  in  part  threatened  by  the  acts  of 
anotiier.  The  juaintiff  has  his  remedy  against 
eacb  one  contributing  thereto. 

8.  Where  one  has  a  valid  cause  of  action 
against  another,  his  motive  in  instituting  it  is 
immaterial,  and  the  fact  that  tt  is  inspired  by 
malice  is  no  defense. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Adams  county; 
Beall,  Judge. 

Action  by  Peter  Jacolw<m  against  John 
Van  BoonlDg.  Prom  a  Judgment  for  plain- 
tiff, defendant  appeals.  Afi^ed. 

A.  H.  Bowen  and  J.  B.  Cessna,  for  appe- 
lant   Smith  &  McCreary,  fbr  appellee. 

IRVINE,  O.  This  was  an  action  by  the 
appellee  against  the  appellant  for  tbe  pnr- 
pose  of  obtaining  an  Injunction  restraining 
the  appellant  from  maintaining  a  certain 
ditch,  whereby  It  was  alleged  that  waiters 
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collected  on  the  lauds  of  appellant  were  dis- 
charged upon  the  lands  of  plaintiff,  to  plain- 
tiff's damage.  The  evidence  Is  hopelessly 
conflicting,  and  In  some  parts  very  obscure. 
As  there  was  a  general  fLndlng  for  the  plain- 
tiff, we  must  take  it  in  the  light  in  which  it 
most  strongly  tends  to  support  the  allega- 
tions of  his  petition.  So  considered,  it  ap- 
pears that  the  parties  are  owners  of  adjoin- 
ing farms,  the  plaintiff's  lying  west  of  de- 
fendant's. Along  the  north  line  of  these 
farms  there  is  a  highway.  On  the  defend- 
ant's farm,  and  near  the  northeast  comer 
thereof,  there  lie  what  the  witnesses  style 
two  "lagoons."  A  review  of  the  evidence 
discloses,  however,  that  this  term  is  used 
aocordlog  to  a  local  signification,  and  means 
merely  a  slight  depression  in  the  land, 
wherein,  in  wet  seasons,  surface  water  ac- 
cumulates. It  Is  quite  evident  that  these 
are  not  permanent  ponds  or  lakes.  At  some 
time  In  the  past,  a  ditch  was  constructed 
near  the  middle  of  the  highway,  whereby 
the  surface  water  from  the  vicinity  was  col- 
lected, and  flowed  along  the  highway  west- 
ward Into  a  ravine,  or  as  we  shall  hereafter 
style  it,  using  another  local  term,  more  ac- 
curately descriptive  than  any  word  of  gen- 
eral use,  a  "draw."  This  draw  crosses  the 
highway  north  of  plaintiff's  land,  passes 
over  his  land,  and  across  defendant's,  to- 
wards the  east  Shortly  before  this  action 
was  commenced,  In  accordance  with  some 
action  by  the  county  authorities,  this  ditch 
was  filled  up,  and  another  one  nearer  the 
south  side  of  the  highway  was  constructed 
for  the  same  purpose,  and  having  the  same 
outlet  The  so-called  "lagoons,"  by  means 
of  smaller  ditches,  were  connected  with  this 
ditch  in  the  highway.  The  damage  alleged 
Is  that  whereas  the  natural  drainage  from 
the  lagoons  Is  southeast  these  ditches  divert 
It  to  the  north,  and  thence  along  the  high- 
way to  the  draw,  discharging  a  large  body  of 
water  thereby  across  plaintiff's  lands,  cut- 
ting trenches,  and  covering  them  with  ac- 
cretions. It  also  appears  that,  by  the  con- 
struction of  a  ditch  much  shorter  than  the 
one  now  maintained,  the  defendant  might 
discharge  the  water  from  the  lagoons  Into 
this  same  draw  upon  his  own  land. 

One  point  urged  in  support  of  the  appeal 
is  that  there  Is  no  evidence  that,  down  to  the 
time  of  the  trial,  any  large  quantity  of  water 
had  been  discharged  by  reason  of  the  ditches 
In  question,  or  that  plaintiffs  lands  had  been 
In  fact  Injured.  It  Is  true  that  there'  is  very 
little  evidence  to  the  contrary,  but  we  re- 
gard this  as  Immaterial.  The  plaintiff  was 
not  obliged  to  wait  until  the  injury  had  been 
Inflicted.  There  Is  ample  evidence  tending 
to  show  that  such  an  injury.  In  the  event  of 
a  wet  season,  would  be  the  result  of  main- 
taining the  ditches,  and  the  remedy  sought 
is  preventive,  and  not  compensatory.  An- 
other point  urged  is  that  the  action  should 
properly  be  against  the  county,  because  the 
damage,  U  any,  is  directly  inflicted  by  the 


ditch  in  the  Uffhway.  While  the  prayer  of 
the  petition  seems  to  extend  to  all  the 
ditches,  the  district  court  granted  tbe  in- 
Jonctlon  on^  so  far  as  to  restrain  t&e  de- 
fendant from  maintaining  the  ditches  con- 
necting tbe  lagoons  with  the  ditch  In  the 
highway.  Assuming  for  the  moment  that 
any  wrong  was  committed  by  maintaining 
this  system  of  ditches,  the  ddendant  was 
the  responsible  person  to  tbe  extent  of  tbe 
water  discharged  by  the  ditch  the  main- 
tenance of  which  was  restrained.  The  fact 
that  the  plaintiff  may  have  a  remedy  a^inst 
the  county  or  against  other  proprietors  for 
slmUar  acts  contributing  to  the  same  injury 
does  not  deprire  him  of  bis  remedy  agralnst 
the  defendant  for  his  share  therein. 

Another  minor  point  may  here  be  disposed 
of.  The  district  court  excluded  testimony 
accompanied  by  an  offer  to  show  that  the 
plaintiff  and  others  had  conspired  together 
to  institute  criminal  and  civil  actions  against 
Van  Boenlng,  contributing  to  the  expense 
thereof,  and  with  the  purpose  of  harassing 
him  until  he  should  leave  the  township. 
This  would  be  no  defense  to  this  action.  Lt 
as  a  matter  of  fact,  the  plaintiff  had  a  good 
cause  of  action  against  the  defendant  bis 
motives  In  prosecuting  it  are  InunateriaL 

With  these  preliminary  matters  dearod 
away,  the  question  remains  whether  the 
plaintiff  was  enUtied  to  relief  ajrainst  tJir 
defendant  tor  discharging  surface  water 
through  a  ditch,  in  a  volume,  upon  i^nUff's 
land,  contrary  to  the  natural  course  of  drain- 
age; and  the  proof  showing  that  as  effective 
and  as  convenient  a  method  of  discharging 
water  might  have  been  availed  of  without 
discharging  It  on  the  highway  or  on  plain- 
tiff's laud.  That  for  a  wrong  of  this  kind, 
injunction  is  an  appropriate  remedy,  was 
held  in  Davis  v.  Londgreen,  8  Neb.  43.  That 
one's  right  to  protect  his  land  against  sui^ 
face  water  does  not  extend  so  far  as  to  per- 
mit him  to  c(^ect  it  In  a  rcdnme,  and  by 
means  of  a  ditch,  to  discharge  it  upon  tbe 
land  of  another,  has  been  several  times  de- 
cided. Railroad  Oo.  v.  Marley,  25  Neb.  13S. 
40  N.  W.  948;  Railroad  Co.  v.  Adams,  41 
Neb.  737,  60  N.  W.  83;  Bunderson  v.  RaU- 
road  Co.,  43  Neb.  545,  61  N.  W.  721.  There 
are  other  cases  applying  the  principle,  but 
we  do  not  cite  them,  for  the  reason  that  they 
seem  rather  to  relate  to  the  diversion  of  wa- 
ter courses  than  of  surface  water.  The  an- 
nouncement of  the  rule  referred  to  is  suffi- 
cient to  dispose  of  this  case.  But  as  It  de- 
veloped upon  the  argument  that  an  impres- 
sion prevails  that  the  different  decisions  of 
the  court  have  not  been  altogether  harmo- 
nious upon  the  subject  It  seems  well  to  re- 
view these  cases,  which  to  our  minds  are  in 
complete  harmony,  and  to  as  clearty  as  possi- 
ble state  the  principle  which  has  governed 
all  the  decisions. 

Prior  to  1808  there  was  no  case  dealing 
with  the  general  principles  of  law  on  the  sub- 
ject Davis  V.  Londgreen,. supra,  was  muc-b 
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like  the  preBent,  except  that  It  would  seem 
that  the  pood  which  had  been  drained  was 
permanent  In  its  character,  and  not  a  mere 
depression.  In  which  surface  water  occasion- 
ally collected.  It  was  held  that  such  water 
conld  not  lawfully,  by'  means  of  a  ditch,  be 
discharged  upon  the  lands  of  one's  neighbors. 
Pyle  T.  Richards,  17  Neb.  180,  22  N.  W.  370, 
was  a  case  for  the  diversion  of  a  stream; 
and,  whUe  it  has  been  cited  In  several  sur- 
face-water cases,  it  was  in  fact  gorerned  by 
dlffer^t  principles.  Stewart  r.  Schneider, 
22  Neb.  286,  34  N.  W.  640,  depended  for  its 
solution  entirely  upon  the  effect  of  a  prior  de* 
cree  fixing  the  rights  of  the  parties,  the  cor- 
rectness of  which  was  not,  and  could  not 
have  been,  then  questioned.  Morrlasey  v. 
Railroad  Oo^  38  Neb.  406.  56  N.  W.  946,  Is 
perhaps  the  leading  case  on  the  subject.  It 
was  there  announced  that  the  eommon-law 
rule  prevails,  and  that,  therefore,  one  has  the 
right  to  defend  himself  against  surface  water, 
and  that  incidental  damage  Inflicted  upon  an- 
other by  such  acts  Is  damnum  absque  Injuria. 
It  Is  this  case  which  is  thought  to  be  In  con- 
flict with  some  of  the  others.  The  opinion  Is 
entirely  too  long  to  abstract  here,  but  an  ex- 
amination of  the  case  discloses  that  the  court 
had  always  In  view  the  fact  that  there  was 
neither  allegation  nor  proof  that  the  railroad 
embankment  which  had  caused  the  Injury 
tiad  been  unnecessarily  or  negligeutly  con- 
structed. The  district  court  gave  an  instruc- 
tlMi  to  the  effect  that  one  might  upon  his  own 
land  erect  such  barriers  as  he  deemed  neces- 
sary to  keep  off  surface  water  falling  upon  it 
or  coming  from  adjacent  lands,  and  for  any 
consequent  injury  to  other  lands  he  would  not 
be  respoDslble;  but  that  such  waters  as  fell 
upon  his  own  lands,  or  came  thereon  by  sur- 
face drainage,  he  must  keep  within  the  bound- 
aries, or  permit  them  to  flow  off  without  ar- 
tificial Interference,  unless,  within  the  limits 
of  bis  own  lands,  he  could  turn  them  into  a 
natural  watercourse.  Commenting  upon  this 
Instruction,  this  court,  through  Commission- 
er Ryan,  said:  "In  the  latter  part  of  this  In- 
struction It  Is  barely  possible  that  the  court 
may  have  erred,  as  against  the  defendant,  fn 
holding  that  It  was  the  affirmative  duty  of 
the  proprietor  to  keep  within  his  boundary,  or 
permit  to  flow  off  without  interference,  such 
waters  as  fall  In  rain  or  snow  on  his  land,  or 
come  there  by  surface  drainage,  unless,  with- 
in the  limits  of  bis  own  land,  he  can  turn 
them  into  a  natural  watercourse.  It  is  un- 
necessary to  determine  this  question."  In 
many  of  the  cases  cited  in  the  opinion  the  dis- 
tinction was  clearly  drawn  between  a  proper 
defense  against  surface  water  and  a  negligent 
defense.  This  case,  then,  merely  established 
the  general  rule;  but  there  was  kept  con- 
stantly In  view  the  fact  that  no  negligence  ap- 
peared, and  that  the  existence  of  negligence 
might  be  a  controlling  feature.  In  Railroad 
Co.  V.  Adams,  supra,  while  the  rule  was  very 
briefly  stated  In  accordance  with  former  oplu- 
lons  that  a  proprietor  may  not  collect  surface 


waters  on  his  own  estate  in  a  ditch,  and  dis- 
charge tbem  In  a  volume  on  the  land  of  his 
neightx>r,  it  is  quite  evident  that  the  same 
principle  was  In  view,  and  that  this  was  deem- 
ed a  negligent  method  of  protecting  one's 
self.  In  Association  v.  Peterson,  41  Neb. 
897,  60  N.  W.  373,  a  proprietor,  in  order  to 
protect  himself  against  surface  water,  fill- 
ed in  his  lots,  but  in  such  a  manner  that 
water  which  otherwise  would  have  passed  off 
in  another  direction  accumulated  and  en- 
tered the  Ice  house  of  plaintiff  through  a 
privy  vault.  The  rule  In  Morrlssey  v.  Rail- 
road Co.,  supra,  was  stated;  and  the  court, 
through  Judge  Post,  said:  "Subject  to  that 
rule,  every  proprietor  may-  lawfully  Im- 
prove his  property  by  doing  what  is  reason- 
ably necessary  for  that  purpose;  and,  unless 
he  is  guilty  of  some  act  of  negligence  In  the 
manner  of  Its  execution,  be  will  not  be  an- 
swerable to  his  neighbor,  although  he  may 
thereby  cause  the  surface  water  to  fiow  upon 
or  from  the  premises  of  the  latter,  to  bis  dam- 
age. The  injury  In  such  case  is  but  a  mere 
Incident  to  the  proper  use  of  the  owner's 
property;  but  If,  In  the  execution  of  the  en- 
terprise in  hand,  be  is  guilty  of  negligence, 
which  Is  the  natural  and  pmxlmate  cause  of 
injury  to  the  adjoining  proprietor,  the  law 
holds  him  accountable  therefor.  Such  is  the 
essence  of  the  authorities  cited  in  Morrlssey 
V.  Railroad  Co.,  supra,  and  undoubtedly  the 
law  of  this  case."  lu  Bunderson  v.  Railroad 
Co.,  supra,  It  was  held  that  the  construction 
of  a  railroad  embankment  whereby  water 
had  been  bathed  up  upon  the  lands  of  a  su- 
perior proprietor  was  no  cause  of  action,  and 
this  for  the  reason  that  to  have  made  an  open- 
ing or  culvert  would  have  discharged  the  wa- 
ter In  a  volume  upon  the  lands  of  an  inferior 
proprietor,  which  would  have  been  tortious. 
In  Railroad  Go.  v.  Sutherland,  44  Neb.  526,  62 
N.  W.  SS&,  the  railroad  company  was  held  lia- 
ble because  of  Its  negligence  In  the  construc- 
tion of  an  embankment;  and  the  words  above 
quoted  from  Association  v.  Peterson,  supra, 
were  quoted  with  approval,  as  controlling  the 
case.  In  City  of  Beatrice  v.  Leary,  45  Neb. 
149,  63  N.  W.  370,  It  was  said:  "The  doc- 
trine of  this  court  is  the  rule  of  the  common 
law  that  surface  water  Is  a  common  enemy, 
-and  that  an  owner  may  defend  his  premises 
against  it  by  dike  or  embankment;  and.  If 
damages  result  to  adjoining  proprietors  by 
reason  of  such  defense,  he  Is  not  liable  there- 
for. But  this  rule  is  a  general  one,  and  sub- 
ject to  anotber  common-law  rule,  that  a  pro- 
prietor must  so  use  his  own  property  as  not 
to  unnecessarily  and  negligently  Injure  his 
neighbor;  and  therefore  every  proprletw  may 
lawfully  Improve  his  property  by  doing  what 
Is  reasTonably  necessary  for  that  purpose,  and, 
unless  guilty  of  some  act  of  negligence  In  the 
manner  of  Its  execution,  will  not  be  answer- 
able to  an  adjoining  proprietor,  although  he 
may  thereby  cause  the  surface  water  to  flow 
on  the  premises  of  the  latter,  to  bis  damage; 
but  if,  in  the  execution  of  ^^^^^'^ 
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be  la  gtillty  of  negligeDce,  wUch  Is  the  nat- 
vral  and  proximate  cause  of  Injuiy  to  hla 
neighbor,  he  Is  accountable  therefor." 

We  think  the  foregoing  review  of  the  caaea 
shows  that,  instead  of  there  eJEisting  any  con- 
flict Id  the  decisions,*  It  has  been  the  settled 
and  uniform  rule,  applied  In  every  case,  that, 
while  one  may  protect  his  land  from  surface 
water,  he  Is  responsible  for  any  negligence  Id 
to  doing  occasioaing  damage  to  hla  neighbor. 
The  case  la  no  dltTerent  from  the  exercise  of 
any  other  undoubted  right  I  have  as  much' 
light  to  drire  along  the  highway  as  I  have  to 
defend  my  land  from  surface  water;  but  If  I 
drive  negligently,  and  Injure  some  one,  I  am 
responsible.  We  think,  In  view  of  this  prin- 
cfple,  the  evidence  amply  sustained  the  flnd- 
tng  and  decree  of  the  district  court  Jodgraent 
affirmed. 


CITY  OF  KEARNEY  v.  THEMANSON. 
(Supreme  Court  of  Nebraska.    April  XOf  1896.) 

SUBVACB  WaTBH— iHTSHrBBIHOB  WITH  PLOW^WlT. 
HBSS— RSFRBSBlsa  liSHOKT. 

1.  The  doctrine  of  tliis  court  'a  the  rule  of 
the  commoD  law  that  Borface  water  ia  a  com- 
mon enemy,  and  an  owner  may  defend  bis  i»em- 
IMS  against  it  by  dike  or  embankment;  and,  if 
damages  result  to  an  adjoining  pn^rietor  by 
reason  of  such  defense,  he  ia  not  liable  therefor. 

2.  But  this  rule  is  a  general  one,  and  sub- 
ject to  another  commcm-la.w  role,  that  a  piO' 
prietor  must  so  use  his  own  property  as  not  to 
unnecessarily  and  negligently  injure  his  neigh- 
bor. 

3.  And  therefore  every  proprietor  ma^  law- 
fully improve  his  property  by  doing  what  is  rea- 
Bonably  necessaiy  for  that  purpose,  and,  uuless 
gnilty  of  some  act  of  ne^gence  in  the  manner 
of  its  execution,  will  not  be  answerable  to  an 
adjoining  proprietor,  although  he  may  tberelv 
cause  the  sariace  water  to  now  on  the  premisei 
of  the  latter,  to  his  damage;  but  if^  in  the  ex- 
ecution of  SQch  enterprise,  he  is  guilty  of  neg- 
lil^ce,  which  is  the  natural  aid  proximate 
cause  of  injury  *i>  hia  n«ghbor,  he  is  aceount- 
aUe  therefor.  Association  v.  Peterson,  GO  N. 
W.  373,  41  Neb.  897;  Railroad  Co.  v.  Adams, 
60  N.  W.  83,  41  Neb.  737;  Railroad  Co.  v. 
Sutherland,  ^  N.  W.  8B&,  44  Neb.  526:  City 
of  Beatrice  v.  Learj,  03  N.  W.  370,  45  Neb. 
149;  JacobBon  v.  Tan  Boening  (Neb.)  SB  N. 
W.  ^3,— followed  and  alBrmed. 

4.  A  memorandnm  wtiicb,  It  appears,  was 
prepared  at  the  time  of  the  fact  in  question  or 
soon  afterwards,  which  the  witness  knew  to  be 
correct  at  the  time  it  was  made,  may  be  used 
by  the  witness  to  refresh  his  memoir.  Rail- 
road Co.  V.  Lawler.  E>8  N.  W.  968,  40  Neb.  850L 

(Syllabus  hj  the  Court) 

Error  to  district  court,  Buffalo  county;  H<d- 
comb.  Judge. 

Action  by  Akey  Themanson  against  the 
tHty  of  Kearney,  in  which  there  was  a  Judg- 
ment for  plainticr.  On  plaintiff's  death,  the 
action  was  revived  In  the  name  of  Caroline 
Tbemanson,  administratrix.  Defendant 
brings  wror.  Affirmed.  * 

F.  B.  Beeman  and  B.  0.  CalUna,  tat  plain- 
tiff In  error.  B.  O.  HosteUer,  for  defendant 
In  error. 

RAQAN,  C.  Caroline  Themanaon  sued  the 
city  ot  Keamey,  In  the  district  court  of  Buf- 


falo cotmty,  for  damages.  For  caiee  ot  ac- 
tion, she  alleged  that  in  the  year  1883  the  city 
bnllt  an  embankment  abont  three  feet  hlgb  in 
the  street  in  front  of  the  property  occupied 
by  her,  wlthont  first  having  estabtished  the 
grade  of  the  said  street  by  ordinance;  that, 
prior  to  the  bnllding  ot  said  embankment  ttw 
surface  water  from  a  large  area  of  taTitorr 
had  been  accaat(»ned  to  flow  eastward  norrli 
of  her  bonding,  and  across  the  street  th* 
grade  of  which  the  city  raised;  that  the  cixy. 
when  it  built  the  embankment  negUgentlr 
neglected  to  buOd  a  culvert  or  other  (^)eDiD2 
In  the  embankment;  and  that  in  April, 
during  a  heavy  rain,  soeh  surface  waters 
were  stDm>ed  by  the  embtinkmeot,  and  flowfnl 
back  into  her  cellar,  and  Injured  a  larfr^ 
amount  of  groceries  stored  therein.  This 
case  baa  been  twice  before  In  this  court,  and. 
for  a  more  extended  statement  of  the  fan- 
and  issues  made  by  the  pleadings,  tbe  m>1< 
er  is  referred  to  Cfty  of  Kearney  v.  Tboenu- 
son,  25  Neb.  147,  41  N.  W.  115,  and  Tbeuan- 
Bon  V.  City  of  Keamey,  35  Neb.  881,  53  N.  W. 
1009.  Mrst  Themanson  had  a  Jadgment  Id 
the  court  beiow.  and  the  city  (rf  Kearney 
has  brought  the  same  here  for  review. 

1.  Tbe  first  argument  In  tbe  brief.  In  ef- 
fect, is  that  If  it  be  admitted  that  Mn.  Tb^ 
manson's ,  property  was  damaged  surfar^> 
water  flowing  into  ber  cellar;  that  this  sur- 
face water  was  stopped  in  its  course.  an>l 
turned  back  into  the  cellar,  by  the  embank- 
ment made  by  the  city  fn  the  street:  and  thai 
an<±  damage  and  such  tnmlng  bock  of  tb^ 
surface  water  were  caused  by  the  ne^lgoKv 
of  the  city  In  not  baildtng  a  culvert  or  se 
opening  In  the  embaiAraent— y^  neverthe- 
less, the  city  is  not  liable,  because  It  Is  pr>- 
tected  by  the  rule  of  the  common  law  that 
Btirface  water  la  a  common  enemy,  and  ttat 
an  owner  may  defend  his  premises  agaim:; 
it,  and,  if  damages  result  to  adjoining 
prietors  by  reason  of  such  defense,  be  fs  not 
liable  therefor.   But  the  facta  averred  tbe 
plaintiff  as  a  cause  of  action  against  tbe  citr 
if  proved,  exclude  the  plaintiff  In  error  fmic 
the  pn>tecti<nf  of  this  general  common  la« 
rule.   The  case  at  bar  falls  within,  and  If 
governed  and  controlled  by,  tbe  declaions 
this  court  in  Railway  Co.  v.  A  da  ma.  41  Nrt 
737,  60  N.  W.  83;  Association  v.  Peterson.  41 
Neb.  897,  eo  N.  W.  373;  Railroad  Co.  v.  Sntb 
erland,  44  Neb.  G26,  62  N.  W.  839;  City 
Beatrice  v.  Leary,  45  Nebt  149,  63  N.  W.  ST'-: 
Jacobson  v.  Van  Boening.  47  Neb.  — ,  W  N 
W.  993.    This  rule  of  tbe  common  law  ww 
Invoked  as  a  defense  In  each  of  those  ns*-^ 
but  the  conclnsion  reached  by  the  court  w*' 
that,  while  tbe  common4aw  rale  as  to  scr- 
face  water  was  In  force  in  this  state,  it  was  a 
goteral  one,  and  that  It  was  subject  to  ai>-^:b- 
er  common4aw  rule,  namely,  that  a  pnji>ri^*-  r 
must  so  use  hla  own  pn^rty  aa  not  to  iq 
necenarily  and  n^Igoitly  injure  his  nei^t 
bws;  and  that  therefore,  every  twoprir-t ; 
mlgbt  lawfully  Improve  his  property  by  d  - 
Ing  what  was  reascnabljniecMsan^for  tfes: 
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purpose,  and,  uiUesi  ffoilty  of  Bome  act  of 
negligence  in  the  manner  of  Ita  execution, 
would  not  be  answomble  to  an  adjoining  pro- 
prietor, although  he  might  thereby  cause  the 
surface  water  to  flow  oo  the  premiaes  of  the 
latter,  to  his  damage;  but  If,  In  the  execution 
of  such  enterprise,  he  waa  gnUtr  of  o^U- 
gence,  which  was  the  natural  and  iHOXimate 
cause  of  injury  to  hla  uel^bor,  he  would  be 
accountable  therefor.  We  do  not  feel  called 
upon  to  re-examine  these  cases.  We  are  sat- 
isfied that  they  correctly  state  the  law,  and 
we  accordingly  adhere  to  ttiem.  The  mere 
right  of  a  proprietor  to  defend  himself  against 
surface  water,  without  being  re^tonsible  for 
the  consequences,  Itas  never  been  denied  by 
this  court  But  there  may  be  a  difference 
between  the  possession  of  a  right  and  the 
manner  of  Its  exercise.  In  the  case  at  bar 
it  may  be  conceded  that  the  dty  bad  a  rlgbt 
to  grade  the  street  in  question,  to  build  the 
embankment  therein.  This  rlgbt  we  do  not 
call  in  questicm.  It  is  only  the  manner  of 
the  exercise  of  that  right  that  Is  Involved  In 
this  litigation. 

2.  The  next  assignment  of  error  which  we 
notice  is  the  ruling  of  the  district  court  tn 
permitting  the  witnesses  Oirln  and  Albert 
Tfaemanson  to  testify  from  a  memorandum 
as  to  the  goods  that  were  Injured  or  destroy- 
ed. It  appears  from  the  record  that  the  wa- 
ter flowed  into  this  cellar  lu  the  night,  and 
that  very  soon  thereafter  the  memorandum 
of  the  goods  Injured  and  destroyed  was 
made.  To  lay  the  foundation  for  permitting 
these  witnesses  to  testify  from  this  mem- 
orandum, Orrin  was  examined  as  follows: 
"Q.  Tou  may  state  to  the  Jury  whether  or 
not  you,  in  connection  with  others,  made  an 
inventory  of  the  goods  that  were  in  the  cel- 
lar. State  what  you  did  about  that  A  We 
took  an  Inventory  of  the  goods,  and  Albert 
Themanson  wrote  It  down;  the  amount  that 
was  in  the  cellar.  *  *  *  Q.  Did  you  as- 
sist? A.  Yes,  sir.  Q.  Do  you  think  you 
would  recognize  the  Inventory  If  you  should 
see  it?  A.  Yes,  slr^  I  would  recognize  the 
articles.  Q.  Look  at  that  paper,  and  see  If 
that  is  the  inventory  you  refer  to.  A.  Yes, 
sir;  as  near  as  my  memory  would  serve  me. 
Q.  Did  you  see  the  paper  made?  A.  Yes,  sir; 
I  was  there  at  the  time  it  was  made.  ♦  •  • 
Q.  Did  you  at  that  time  examine  the  paper, 
and  know  that  it  contained  an  exact  list 
of  the  articles  damaged?  A.  Yes,  sir."  Al- 
bert ThemansoD  was  then  called,  and  testi- 
fied as  follows:  "Q.  Do  you  remember  the 
fact  of  the  cellar  of  your  father  being  flooded 
on  the  Ist  of  April,  18S4?  A.  Yes,  sir.  Q. 
State  whether  or  not  there  was  an  inventory 
made  of  the  goods  that  were  tn  the  cellar  at 
the  time  of  the  flood.  A.  Yes,  sir;  there  was 
an  inventory  made  shortly  after.  Q.  Ex- 
amine that  paper,  and  state  whether  that  Is 
the  Inventory  or  not  that  was  made  at  that 
time.  A.  Yes,  sir;  that  is  the  inventory.  Q. 
Did  you  make  that  yourself?  A.  Yes,  sir;  I 


did.  Q.  In  whose  handwriting  Is  that  part 
which  is  written  In  ink?  A.  That  is  mine. 
Q.  Who  was  with  yon  when  you  did  it?  A 
Mr.  Orrin.  Q.  Did  some  one  call  off,  and 
you  set  it  down?  A  Sometimes  they  would, 
and  Eiometimes  I  would  take  the  number 
down  myself.  Q.  In  whose  handwriting  are 
the  peucU  marks  at  the  right  of  the  goods? 
A.  That  is  my  handwriting.  Q.  When  did 
you  make  that?  A.  That  was  made  at  the 
time.  Q.  State  whether  or  not  you  examined 
that  paper  at  the  time  it  was  made.  A  Yes, 
sir.  Q.  Do  you  know  whether  it  was  correct 
at  that  time?  A  Yes,  sir;  to  the  best  of  my 
knowledge."  We  do  not  think  the  court  er- 
red in  permitting  these  witnesses  to  use  this 
memorandum.  In  Railroad  Co.  v.  Lawler, 
40  Neb.  356,  58  N.  W.  968,  this  court  said: 
"A  ibemorandum  which  it  appears  was  pre- 
pared at  the  time  of  the  fact  in  question,  or 
soon  afterwards,  which  the  witness  knew 
to  be  correct  at  the  time  It  waa  made,  may 
be  used  the  witness  to  refresh  bis  mem- 
ory." 

3.  It  is  also  Insisted  that  tbe  verdict  of  the 
Jury  is  not  supported  by  sufficient  evidence. 
It  Is  not  disputed  that  Themanson's  goods 
were  damaged.  It  la  not  insisted  that  the 
amount  of  damages  awarded  her  by  the  jury 
is  excessive.  It  is  not  claimed  that  the  ci^ 
had  ever  established  by  ordinance  the  grade 
of  the  street  in  which  it  bnilt  the  embank- 
ment; that,  when  it  built  said  embankment. 
It  put  a  culvert  or  other  opening  therein  for 
the  escape  of  surface  wat^  that  were  ac- 
customed to  flow  east  across  the  street;  nor 
that  the  property  of  Mrs.  Themanson,  was 
not  damaged  by  surface  waters.  But  the  ar- 
gument that  the  verdict  lades  sufficient  evi- 
dence to  support  it  is  based  on  the  conten- 
tion that  there  were  windows  in  Mrs.  The- 
manson's cellar;  that  these  windows  extend- 
ed below  the  level  of  the  ground  on  which 
the  building  waa  erected,  and  Uiat  tbe  win- 
dows were  not  protected  fay  embankments  or 
bulkheads;  and  that  the  water  which  flowed 
into  the  cellar,  and  damaged  the  goods,  did 
so  because  the  windows  were  not  thus  pro- 
tected. There  are  two  answers  to  this  argo- 
ment:  (1)  There  Is  some  evidence  in  the  rec- 
ord that  the  windows  were  protected  by 
embanlmients  or  bulkheads.  {2)  The  evi- 
dence Justifies  a  finding  by  the  Jury  that 
the  presence  of  the  water  in  the  cellar  was 
due  to  the  negligence  of  the  city  in  failing  to 
put  a  culvert  in  its  emtiankment,  and  not  to 
a  want  of  bulkheads  around  the  windows  In 
the  cellar. 

Counsel  for  the  city  complain  oC  some  In- 
structions given  by  the  trial  court,  and  some 
Instructions  which  the  court  refused  to  give. 
It  is  not  necessary  to  quote  these  lnstruc> 
tio^s,  and  it  must  suffice  to  say  that  the  ac- 
tion of  the  court  was  entirely  proper.  There 
is  no  error  In  the  record,  and  Its  Judgment  is 
affirmed.  Affirmed. 
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OILMOKB  T.  ARM8TBONO. 

(Sapreme  Court  of  Nebraska.    April  10,  1896.) 

EaSIUXNT— FaBOL  QrAKT— PBRFOBMA.XGB— 

Validitt. 

1.  A  conrt  of  equity  will  give  effect  to  a 
parol  grant  of  an  easement,  where  there  has 
been  a  valid  consideration,  where  the  grant  is 
certain  in  its  terms,  and  where  there  has  been 
such  a  performance  on  the  part  of  the  grantee  aa 
would,  in  the  case  of  a  contract  for  the  sale  of 
the  fee,  take  the  case  out  of  the  statute  of  frauds. 

2.  A.  and  B.,  proprietors  of  adjoining  lauds, 
agreed  that  a  dam  should  be  ctmstnicted  across 
a  druw,  where  the  draw  crossed  the  division 
line,  and  that  a  ditch  should  be  constructed  along 
the  division  line  to  carry  off  the  water.  The  ob- 
ject was  to  better  drain  the  lands  of  both  pro- 
piieton.  Both  tuok  part  in  locating  the  oam 
and  the  ditch,  and  botn  contributed  to  their  con- 
structioQ,  but,  by  mistake  as  to  the  location  ot 
the  division  liue,  the  ditch  did  not  follow  it,  but 
lay  moRtly  on  the  land  of  A.,  but  partly  on  that 
of  B.  The  dam  and  ditch  were  so  maintained 
for  seven  yearj.  Held,  that  an  Injunction 
should  not  be  granted  to  restrain  B.  from  fur- 
ther maintaining  the  dam  and  ditch. 

(Syllubuii  by  the  Court.) 

Appeal  from  district  court,  Jefferson  conn- 
ty;  Babcock,  Judge. 

Action  by  William  M.  GUmore  against  Wil- 
liam M.  Armstrong.  From  a  judgment  for 
defendant,  plaintiff  appeals.  Affirmed. 

jjetton  &  Hlnsbaw,  for  appellant  John 
Heaa^  and  S.  N.  Llndley,  for  appellee. 

IRVINE,  a  The  appellant  brought  this 
action  against  tbe  appellee  to  restrain  the 
latter  from  maintaining  a  certain  dam  and 
ditch,  which,  he  alleged,  diverted  ft  water 
course,  which  would  otherwise  drain  plaln- 
titTs  land,  and  pass  across  the  land  of  the 
defendant,  In  each  manner  as  to  throw  the 
water  back  upon  plalntltTs  land,  to  Its  dam- 
age. Tbe  defendant,  by  answer,  pleade<l 
that  the  dam  and  ditch  had  been  constructed 
under  an  ogreemoit  between  the  parties  to 
that  effect,  and  had  been  their  joint  worfe; 
that  plaintiff  had  wrongfolly  obstructed  the 
ditch,— and  defendant  therefore  prayed  for 
an  Injunction  restraining  tbe  platntUE  from 
further  obstructing  It  Tbe  district  court 
found  for  tbe  defendant,  denied  the  plaintiff 
the  relief  he  sought,  and  also  denied  rell^ 
to  the  defendant,  on  the  ground  that  there 
was  no  evidence  of  an  Intention  on  the  part 
of  plaintiff  to  further  obstruct  the  ditch. 
The  plaintiff  appeals,  and  the  defendant^ 
also,  In  his  brief,  asks  that  the  decree  be 
modified  so  as  to  grant  him  the^Uef  prayed 
in  his  answer. 

While  the  evidence  on  some  points  is  in 
conflict,  there  is  sufficient  competent  evidence 
tending  to  show  the  ftdlowlng  state  of  facts: 
The  plaintiff  is  the  owner  of  the  northwest 
quarter  of  a  certain  section.  The  defendant 
is  the  owner  of  the  west  half  of  the  northeast 
quarter,  and  the  plaintiff  Is  the  owner  of  the 
northeast  quarter  of  the  northeast  quarter. 
The  defendant's  land,  therefore,  lies  between 
two  tracts  belonging  to  the  plaintiff.  A 
draw,  which,  for  the  purposes  of  this  case. 


ve  assume  to  be  a  natiual  water  eornrse, 
takes  its  rise  some  place  near  plaintiff's  soutL 
line,  and  crosses  to  def«idant's  laud  about 
900  feet  north  of  the  center  of  the  semluo. 
The  northern  port  of  tbe  section  Is  bottom 
land,  adjoining  the  little  Blue  river.  The 
water  collected  in  this  draw  formerly  pass- 
ed across  defraidant'a  land,  and  poored  on 
upon  the  bottom  land  In  tbe  nortbeaat  quar- 
ter of  the  northeast  quarter  bdU»iisiiig  tu 
plalntiflV  and  was  a  serious  Inconreniente 
to  both  parties.   By  parol  agreement  be- 
tween the  parties,  a  dam  was  constructed  at 
the  point  where  tbe  draw  crossed  tbe  line 
between  the  northeast  and  northwest  qpnsr- 
ters,  and  a  ditcb  was  constnuited  from  the 
western  end  of  the  dam,  almost  nortb,  so  as 
to  discharge  tbe  water  at  a  point  near  fbii 
line.  Instead  at  upon  the  nortbeast  quarter 
of  the  northeast  quarter  at  the  section.  I: 
seems  that  this  has  the  effect  of  overflowing, 
in  wet  seasons,  a  porUon  of  Gilmore*s  land 
In  the  northeast  part  of  Uie  northwest  quar- 
ter, while  it  relieves  tbe  nortbeast  quarter  of 
tbe  northeast  quarter  and  Armstronsr's  fann 
of  an  excess  of  water.   It  also  spears  that 
It  was  the  intention  of  the  parties  to  cc»- 
stmct  the  ditch  along  the  line  betweoj  the 
two  quarter  sections,  and  that  It  was  staked 
off  by  both  parties,  and  the  woric.  botb  opou 
the  dam  and  the  ditch,  was  oontrilmted  to 
by  both  parties,  but  waa  chiefly  done  by  ihe 
defendant    A  survey,  howevw.  disposed 
tliat  their  Intention  at  keeiping  the  ditcta  upon 
ttie  division  line  was  not  carried  out  but 
that  the  greater  part  of  Its  course  was  by 
mistake  laid  upon       land  of  GUmore.  As- 
suming these  facts  as  established  by  the 
findings  of  the  court  notwithstanding  the 
conflicting  evidence,  the  question  preBaiTed 
Is  whether  or  not  the  construction  at  tbe 
dam  and  ditch,  under  tbe  j/aniL  agreement 
referred  to,  is  a  defense  to  the  action,  be- 
cause,  in  tbe  absence  ot  sndi  agreement.  It  is 
clear  that  the  plaintiff  would  be  entitled  to 
relief  against  such  a  ^verslim  of  the  watera 
Davlfl  V.  Londgreen,  8  Neb  4S;  Railroad  Co. 
V.  Marley,  26  Neb.  138,  40  N.  W.  948;  Jacut>- 
son  V.  Van  Ekwnlng,  47  Neb.  — ,  Gti  X.  W. 
093,  and  cases  there  dted. 

The  appellant  contends  tiuit  the  agreement 
referred  to.  If  proved,  woiUd  estebltsh  an 
easement,  and  therefore  must  be  proved 
either  by  ^nt,  which  In  this  state  means 
written  deed,  or  by  prescription,  neltlier 
of  which  Is  pleaded  or  proved;  and,  further, 
that  If  It  be  treated  as  a  license,  whlcb  may 
be  estebllshed  by  parol.  It  was  one  which 
was  revocable  at  the  will  of  the  Hcenwor. 
and  had  been  revoked.  There  are  certain 
cases  which  support  this  contention,  but  they 
lose  ^ht  of  two  principles,  nie  first  is  tlMt 
a  license  upon  sufficient  consideration,  car- 
ried into  execution  by  the  Incurring  ex- 
pense by  the  licensee,  is  usually  not  revoca- 
ble. The  other  Is  that  in  a  court  of  equity, 
part  performance  Is  frequently  sufficient  to 
take  the  case  out  of  the  statute  of  frauds. 
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These  principles  have  been  freqaently  recog- 
nized In  similar  cases,  and  we  refer  especial- 
ly to  the  elaborate  and  carefully  considered 
opinion  of  Justice  Hanly  In  Wynn  t.  Oar- 
land,  19  Ark.  23.  Other  cases,  recognLdng 
the  principle,  are  Snowden  v.  Wllas,  19  Ind. 
10;  Stephens  t.  Benson,  Id.  367;  Wiseman  t. 
Lnckalnger,  84  N.  Y.  31;  Lacy  t.  Amett,  33 
Pa.  St  169;  Cronkhlte  v.  Cronkhlte,  94  N.  Y. 
323;  Johnson  t.  Sklllman,  29  Minn.  96,  12 
N.  W.  149.  As  said  Jadge  Dillon,  in  a 
similar  case  (Beatty  t.  Gregory,  17  Iowa, 
109),  in  meeting  a  similar  argument  as  to 
the  power  to  revoke  such  a  license:  "It 
would  be  a  shame  and  reproach  to  the  law  if 
this  could  be  done."  The  cases  we  have  cited, 
while  differing  as  to  the  requirements,  In 
the  way  of  part  {wrfonnance,  which  are  suffi- 
cient to  take  the  case  out  of  the  statute  of 
frands,  all  recognize  the  doctrine  that  a  parol 
grant  of  an  easement  Is,  In  equity,  out  of  the 
statute,  when  the  circumstances  are  such 
that  a  contract  for  the  conTcyance  of  the 
fee  would  be  taken  out  of  It.  In  this  case, 
the  evidence  tends  to  show  ttiat  the  dam  and 
ditch  were  constructed,  principally  at  de- 
fendant's expense,  along  defined  and  ascer- 
tained  lines,  fixed  by  the  parties,  chiefly  on 
plalntliTs  land,  but  partly  on  defendant's, 
and  with  the  purpose  of  benefiting  both  par- 
ties. Tbey  had  been  maintained  for  about 
seven  years  before  this  suit  was  brought, 
and  we  think,  under  the  circumstances,  the 
contract  is  clearly  one  which  a  court  of  equi- 
ty will  enforce.  Much  more  will  it  refuse 
affirmative  relief  to  the  party  who  seeks  to 
disregard  It 

As  to  the  cross  appeal,  we  think  the  action 
of  the  district  court  was  Justified  by  the  evi- 
dence. The  finding  Is  sach  that  the  decree 
refusing  defendant  an  Injunction  would  be 
no  bar  to  an  action  for  a  similar  purpose  if 
plaintiff  should  In  the  future  threaten  bis 
rights.  The  decree  Is  therefore  in  all  things 
affirmed. 


GANNON  et  al.  v.  SMITH. 
(Supreme  Cenrt  of  Nebraska.    April  ID,  1896.) 

VSRDICT-SUFPICIBNCT— I8SD»8  InTOI.VED. 

A  verdict  ta  order  to  anstain  a  jndg- 
mrat.  most  re^iond  to  the  Issues  made  by  the 
pleadingB,  or  to  the  allegationi  of  the  successful 
imrty. 

(SyliabUB  by  tbo  Court) 

Error  to  district  court,  Qreeley  county; 
Harrison.  Judge. 

Action  by  John  Cannon  and  Ellen  Gannon 
against  Margaret  Smith.  Judgment  fbr  de- 
fendant arid  plaintiffs  bring  error.  Reversed. 

J.  R.  Hanna  and  T,  J.  Doyle,  for  plaintiffs 
In  error.  M.  B.  Qearon,  for  def^idant  In 
error. 

'  POST,  0.  J.  This  was  an  action  of  ^ect- 
ment  In  the  district  court  for  Oreeley  coon^. 


in  which  Judgment  was  entered  in  favor  ot 
the  defendant  in  errcu:,  who  was  also  defend- 
ant below,  and  which  has  been  brought  to 
this  court  for  review  by  means  of  the  petition 
In  error  of  the  unsuccessful  party. 

The  petition  below  Is  as  follows:  "The 
plaintiffs,  John  Cannon  and  Ellen  Cannon, 
complain  of  the  defendant  Mai^iaret  Smith, 
for  that  the  plaintiffs  have  a  legal  estate  In. 
and  are  entitled  to  the  poesesslMi  of,  the  fol- 
lowing described  premises,  to  wit:  The  east 
two  hundred  feet  of  the  northeast  quarter  of 
section  twenty-wte  In  township  eighteen, 
range  eleven,  situated  in  Gredey  county,  Ne- 
braska; and  the  said  defendant  ever  since 
the  15th  day  of  May,  1889,  has  unlawfully 
kept,  and  still  keeps,  the  plaintiffs  out  of  pos- 
session of  said  premises.  Second.  The  de- 
fendant while  unlawfully  in  possession  of 
said  premises,  has  received  the  rents  and 
profits  thereof  from  the  15th  day  of  May, 
1889,  to  the  coutmencement  of  this  action, 
amounting  to  the  sum  of  $100.  The  plain- 
tiffs therefore  pray  Judgment  for  the  delivery 
of  the  possession  of  said  premises  to  them, 
and  also  for  the  sum  of  $100,  rents  and  prof- 
Its,  and  for  costs  of  suit."  To  the  forego- 
ing petition  an  answer  was  filed,  In  the  fol- 
lowing words:  "Now  comes  the  defendant 
by  her  attf»mey,  M.  B.  Gearon,  and,  for  an- 
swer to  plaintiffs'  petition,  denies  each  and 
every  ail^ation  therein  set  forth,  except  that 
the  plaintiffs  are  the  owners  in  fee  of  said 
premises,  which  defendant  admits."  The  Is- 
sues thus  made  were  tried  to  a  Jury,  by 
which  the  following  verdict  was  returned: 
"We,  the  Jury  in  this  case,  being  duly  Im- 
paneled and  sworn,  do  find  and  say  that  the 
plaintiff  has  not  a  legal  estate  In,  and  Is  not 
entitled  to  the  possession  of,  the  premises  de- 
scribed In  the  petition." 

Numerous  errors  are  alleged  as  grounds  for 
a  reversal  of  the  Judgment,  but  one  of  which 
will  be  noticed  at  this  time.  It  is  contended 
that  the  verdict  responds  to  no  Issue  of  the 
pleadings,  and  will  not  therefwe  sustain  the 
Judgment  complained  of.  By  a  carefxd  anal- 
ysis of  the  pleadings,  It  will  be  observed  that 
the  only  question  at  issue  was  that  of  the 
possession  of  the  defendant  below,  and  as  to 
which  the  verdict  Is  silent  It  would  seem, 
therefore,  that  the  objection  is  well  taken, 
and  that  the  district  court  erred  in  rendering 
Judgment  upon  the  verdict  It  Is,  however, 
strenuously  Insisted  that  the  Insufficiency  of 
the  verdict  was  not  relied  upon  below.  We 
observe  In  the  record  evidence  tending  strcmg- 
ly  to  corroborate  that  statement,  although 
the  question  Is  presented  by  sufficient  assign- 
ment of  the  motion  for  a  new  trial,  and  also 
by  the  petition  in  error.  It  follows  that  the 
Judgment  must  be  reversed,  and  the  cause 
remanded  for  further  pnceedlnes  In  the  dis- 
trict ct>urt  ReverRed. 

HARRISON.  J.,  not  Bitting. 
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CHICAGO.  B.  &  Q.  R.  00,  r.  HAGUE. 

(Supif^me  Court  of  Nebraska.  April  10.  1896.) 
CAHRiEua  —  Action  pox  Uratb  of  FAssniioeB  — 

I'LEAIH.NG— FRBSL'MPTIOH— CBI  HI  N 
NbOUOBNCE — EviDENCB. 

1.  Under  the  proTisioiiB  oF  eection  3,  art.  1, 
c.  72,  Comp.  St.,  it  is  only  necessary,  to  a  right 
of  recovery  ajtainst  a  railroad  compaii^,  to  show 
that  the  person  injured  was,  at  the  tune,  beiog 
transported  as  a  passeoger  over  the  defead&nt's 
line  of  rnilroad,  and  that  the  injury  resulted  from 
the  mnufigeiueut  or  operation  of  said  railroad. 
A  presumption  thereupoa  arises  that  such  man- 
agement or  operation  was  negligent,  and  it  can 
be  met  only  bjr  showing  that  the  injury  arose 
from  the  criminal  negligence  of  the  party  in- 
jured, or  that  it  was  the  result  of  the  vioIatioD 
of  Bomc  expr««s  rule  or  regulation  of  said  nul- 
rond  company  actually  brought  to  the  notice  of 
the  party  injured.  Railroad  Co.  v.  Baier,  55 
N.  W.  913,  37  Neb.  235,  followed. 

2.  Criminal  segiigence,  as  the  term  i»  used 
Id  the  statute,  means  such  negligence  as  amounts 
to  a  flagrant  and  reckless  disregard  of  one's 
own  safety,  and  a  willful  indifference  to  the  in- 
jury liable  to  follow.  Railroad  Co.  r.  Chol- 
lette,  49  N.  W.  1U4,  33  Neb.  143.  foJlowed. 

3.  Evidence  examined,  and  held  to  so  clearly 
disclose  criminal  negligence  on  the  part  of  the 
person  injured  as  to  permft  no  reasonable  infer- 
ence to  the  contrary. 

(Syllabus  by  ihe  Court.) 

Error  to  district  court,  Kearney  county; 
Beall,  Judge. 

Action  by  U  W.  Hague,  executor  of  Robert 
P.  Stein,  deceased,  against  the  Chicago,  Bur- 
lington &  Qnlncy  Railroad  Company.  There 
was  a  Judgment  for  i^ntiff,  and  defendant 
brings  error.  ReTereed. 

W.  S.  MorUuit  J.  It.  McFhe^y,  and  Maiv 
qoett  &  Deweese,  for  plaintiff  In  error.  U 
W.  Hague  and  Stewart  &  Hanger,  for  defend- 
ant In  error. 

IBVIKE,  a  This  was  an  action  under 
0«up.  SL  c  21.  by  Hague,  u  executor  of 
Robert  P.  Stein,  deceased,  against  the  Chi- 
cago,  Burilngton  &  Quincy  Ballroad  0«n- 
pany,  on  aocoont  of  Injuries  canslng  Hie  death 
of  decedoit.  The  plalnUff  had  a  rerdlct  and 
judgment  for  $4,000.  The  BofOdency  of  the 
evidence  to  sustain  the  renlict  Is  ^wsented 
for  review  by  a  direct  assignment  of  error, 
and  also  by  an  assignment  based  on  the  re- 
fusal of  the  court  to  give  an  Instructlott  di- 
recting a  verdict  for  the  defendant.  In  sup- 
port of  these  assignments  the  railroad  com- 
pany contends— First,  that  the  evidence  does 
not  In  any  manner  tend  to  charge  it  with 
neKlijcence;  and,  secondly,  that  the  uncon- 
tradicted evidence  disdoses  that  Stein  was 
guilty  of  contributory  negllg»ice. 

The  flrst  argument  Is  completely  answered 
by  the  uncontradicted  proof  that  Stela  was  a 
passenger,  lawfully  riding  on  a  train  (tf  the 
railroad  company,  when  the  Injury  was  In- 
flicted. Oiapter  73,  art  1,  I  3,  Comp.  St., 
])n)vldes:  "Every  railroad  company,  as  afor&- 
Raid,  shall  be  liable  for  all  damages  inflicted 
upon  the  person  of  passengers  wlille  being 
transported  over  Its  road,  except  In  cases 
where  the  Injury  d<me  arises  from  the  crim- 


inal negligence  of  the  persons  Injured,  or 
when  the  Injury  complained  of  shall  be  tbe 
Tiolatlon  ot  some  expnn  role  or  r^nilatioa 
of  said  road  actually  bron^t  to  hte  or  her 
notice."  The  railroad  company  oontenda  tbat 
the  phrase,  "damages  inflicted  upon  the  per- 
son of  passengers,"  indicates  that.  In  order 
to  (diazge  tlie  raflnwd.  It  must  appear  rimX 
tbB  Injocy  was  tbe  remit  of  some  n^igvnt 
omlBSlcn  or  commlBalon  on  tiie  port  of  the 
railroad.  This*  construction  Is  not  tenable. 
In  BaHroad  Go.  t.  Baler,  ST  Neb.  23S,  55  N. 
W.  91S.  It  was  held  that,  under  this  atstnte. 
It  Is  necessary  to  prove  only  that  tiie  In- 
Jored  person  was  a  passenger  being  trans- 
ported over  die  line  of  railroad  of  die  de> 
f  endant,  when  damages  were  Inflleted  upon 
tlie  person  of  such  passenger;  lhat  proof  of 
such  facts  raises  a  presumption  of  negUsence 
on  the  part  oC  the  railroad  company,  whldi 
can  be  rebutted  only  by  prooC  of  negUgence 
on  tbe  part  of  the  passenger,  or  the  vtolatkui 
by  Um  of  some  express  rule  or  regulation  of 
the  railroad  actually  brought  to  Us  notice. 
This  oonstractloa  has  been  CoUowed  la  Ball- 
road  Gol  t.  Porter,  88  Neb.  220,  56  N.  W.  80S. 
In  BaUroad  Oo.  r.  Bedge,  44  Keb.  448;  «2  N. 
W.  887,  and  in  other  cases,  and  it  la  un- 
doubtedly crarect  It  wo  therefore  nanec* 
easary  for  the  pInlntUf  to  prove  that  Btela^ 
death  was  ceased  by  any  specific  oogligesx^ 
on  the  pan  of  the  railroad. 

We  pre&oe  a  oonsfderatlon  of  the  eridence 
with  relation  to  the  second  argument  with 
tbe  remark  that,  the  case  being  within  the 
st^te,  It  was  iBBitfclent  for  the  ralltxiad 
company  merely  to  establish  such  a  degree 
of  negUgenoe  on  the  part  of  Stein  aa  wonld 
prevent  a  rocovery  In  ordinary  eases  of  per- 
sonal Injuriea.  The  atatnte  requires,  na  a 
deflense,  that  the  person  Injured  slioald  bare 
been  guilty  of  <*crtmtaial  n^eilgeace.*'  In 
Ralboad  Oov  t.  CtaoIMte.  83  Neb.  148,  40  X. 
W.  1114,  this  coot  apffwred  an  histruccion 
to  the  effect  that  *V!tlmlnal  neg^gsnec,"  aa 
the  term  is  used  In  the  statute,  means  gross 
negU^nce,— such  negligence  as  would  amount 
to  a  flagrant  and  ceoUesB  disregard  of  one's 
own  safety,  and  a  wlUfnl  indlff«ence  to  the 
Injury  liable  to  follow.  In  later  cases  the 
foregoing  bas  been  accepted  as  a  correct  In- 
terpretation oi  the  statute.  It  must  also  be 
borne  hi  mind  that  it  la  the  setHed  law  of 
this  stote  that,  even  when  the  facts  are  un- 
disputed, the  quesU<m  of  nei^lgeiu.'e  is  for  tbe 
jury,  where  different  minds  may  reasonably 
draw  different  inferences  from  those  facts. 
This  rule  has  been  many  times  annotmced, 
and  was  apidled  in  BaOroad  Ca  r.  lAndaner, 
36  Neb.  612,  54  N.  W.  076,  and  Id.,  Sa  Neb. 
803,  68  N.  W.  434,  Where  tbe  court  esiamhied 
tbe  evidence  in  a  similar  case,  and  held  that 
It  permitted  no  reasonable  Inference  except 
that  of  criminal  ne^igence  on  the  part  of  tbe 
person  injured,  ^niersffln,  the  question  pre- 
sented to  us  la  not  wbettier.  to  our  minds, 
the  evidence  h«e  discloses  that  Stein  was 
guilty  of  criminal  negligera^,  as  above  de- 
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fined,  bnt  nther  whether,  under  the  facts 
disclosed,  any  other  Inference  U  reasooable. 
If  80,  we  could  not  disturb  the  verdict  With 
these  prlocfples  in  view  we  paw  to  an  ezam- 
loation  ot  the  erldenoe. 

Stein  UTed  at  Mlnden.   Be  boarded  a  west- 
boond  freigbt  train*  carrying  pattengers,  at 
Hartwell,  the  first  station  east  of  Mlnden. 
for  the  purpose  of  returning'  borne.   The  itas- 
sengers,  Uicludlng  Stein,  were  in  the  caboose, 
at  tlie  rear  eud  ot  the  train.   Hie  train  arrir- 
ed  at  Micden  about  2  a.  m.   The  night  was 
misty  and.  dazfe.   About  1,800  feet  eairt  of  the 
station  at  Sflnden,  there  Is  a  bridge,  some  20 
feet  high.   Fire  hundred  teet  east  of  the  sta- 
tion there  Is  a  switch  leading  to  a  «ide  track. 
As  the  train  approached  Mlnden,  It  sttqpped  at 
such  a  jKitit  that  the  caboose  stood  upon  the 
bridge.   It  seems  that  this  stop  was  made  flv 
the  purpose  of  taking  the  side  track,  to  per- 
mit a  passen^  train  to  pass,  and  that  It 
was  made  at  this  point  because  the  front  end 
of  tbe  train  was  then  a.t  the  switch.  The 
passenger  train  not  being  due  for  about  10 
minntes,  the  interral  was  aroiled  of  tw  the 
purpose  of  uncoqiling  tbe  engine  and  running 
It  on  to  the  statiw  for  water.   This  maneu- 
ver left  the  caboose  ^ku  the  bridge  for  sev- 
eral minutes,  and.  during  tliat  peztod,  while 
there  Is  no  direct  evidence  oi  the  subject,  it 
is  quite  clear,  from  inferuics,  that  Stein  pass- 
ed out  the  rear  door  of  the  caboose,  and  fell 
to  the  ground  beneath  the  bridge,  probably  in 
an '  attempt  to  alight  from  ths  train.  Tbe 
railroad  company  claims  that  tbe  evidence 
shows  that  Stdn  bad.  received,  and  had  un- 
derstood, an  express  warning  that  tbe  ca- 
boose was  cm  tbe  bridge,  and  that  he  attempt- 
ed to  allfi^t  in  spite  of  that  warning.  Tbe 
plaintiff  contends  that,-  on  this  TptAaU  there 
was  a  conffict  of  the  evidence,  wtricb  must  be 
resolved  in  his  favor,  m  aoowdanee  with  tbe 
verdict  of  the  Jury.   On  tlie  argument  It  was 
practically  conceded  that  the  question  of  con- 
tributory n^llg^ice  turned  oa  this  point 
The  plaintiff  firankly  conceded  that,  if  Stein 
attempted  to  allghi  In  spite  of  an  eu^irees 
warning  as  to  the  dtuatlon  of  tbe  caboose 
and  tbe  danger  of  tbe  attempt,  negllgrace  on 
bis  part  would  be  established.    On  tbe  other 
band,  it  was  practically  coctceded  that  his  at- 
tempt to  alight.  In  Uie  absence  of  knowledge 
CD  bla  part  of  the  situation,  would  not  pre* 
sent  so  clear  a  case  as  to  Justify  the  with- 
drawal at  the  Issae  from  the  Jury.   The  con- 
clusion we  reach  Is  sui^  that  we  may  as- 
sume, fco:  the  purposes  of  this  case,  that  the 
latter  position  Is  correct   There  is  no  doubt 
tbat  tbe  conductor  gave  a  general  warning  to 
tbe  passengers  not  to  g^  off,  stating,  as  a 
reason,  tbat  the  caboose  was  on  a  bridge;  and 
our  effort  Is  therefore  to  ascertain  whether 
or  not  there  was  a  conflict  In  the  evidence  as 
to  whethtf  Bteln  understood  this  warning.  If 
the  evidence  was  conflicting,  the  finding  of 
tbe  Jury  for  tbe  plaintiff  must,  on  this  Inaneh 
of  tbe  case,  be  token  as  conclusive. 
Tbiex9  were.  In  the  caboose,  when  the  train 


utxuppeA,  the  condnctw  and  five  passengers. 
At  tbe  east  (the  rear)  end  was  what  is  termed 
the  "civola."  The  conductor  bad  been  sit- 
ting in  thia  From  this  cupola  west  extmd- 
ed  seats,  on  either  side*  on  whidi  the  paasen- 
gers  were  sitting  or  reclining.  Mr.  Martin, 
one  of  tbe  passengers,  was  not  a  witnes. 
We  have  the  testimony  of  the  other  passen- 
gers and  of  the  conductor.  The  conductor 
was  called  by  tbe  defendant  He  testified 
that,  when  tbe  train  stopped,  he  saw  that  he 
was  on  a  bridge.  He  descended  from  the  cu- 
poU,  and  ttdd  the  passogers  that  tb^  were 
at  Mlnden,  but  not  to  get  out  as  tbey  were  on 
a  high  bridge.  Thai  he  stepped  to  tbe  east 
door,  and  Stein  stepped  up  beside  bim.  Tbm 
be  went  to  the  west  door.  He  then  returned 
and  reoscended  to  the  cupola,  when  he  beard 
a  groan,  and  deocwdlng,  found  that  Stein  was 
missing.  Then  comes  this  testimony:  "Q. 
What,  If  anything,  did  you  say  to  the  pas- 
sengers or  to  Bir.  Stein  before  you  went  up 
In  the  enp<da7  A.  I  told  than  not  to  get  qO; 
we  was  on  a  bridge.  Q.  What  If  anything, 
did  Mr.  S^n  say  to  yon?  A.  He  says. 
Thank  you.  Thank  yoa'  He  thanked  me 
two  <ar  three  times.  I  do  not  remember  just 
the  words  that  be  used."  lids  rather  obscure 
testimony  Is  much  cleared  iv>  the  cross- 
examination:  "Q.  What  did  yon  say  yon  did 
the  first  thing  when  tbe  train  stopped?  A. 
I  was  up  in  the  cupola  when  the  train  stop- 
ped, and  I  get  down.  Q.  At  onoeY  A.  Tes, 
sir.  Q.  Then  what  did  jva  do)  A.  I  told 
the  people  that  we  were  at  Mlnden,  and  not  to 
get  off;  that  we  were  on  a  bridge^  and  to  wait 
untU  we  got  up  to  the  depot  Q.  Tbea  where 
did  yon  go?  A.  I  walked  to  the  east  door. 
Q.  Did  yon  stop  there  awhile?  A.  Tee,  sir; 
vrobehlj  half  a  minute.  Q.  What  part  of  the 
car  woe  you  in  when  yon  told  the  passengers 
not  to  get  off?  A.  Wdl,  about  tbe  center  <tf 
the  car.  Q.  Too  vrere  not  at  tbe  west  door 
wT  the  car  when  yon  said  that?  A.  No,  sir. 
Q-  Ton  did  not  go  oat  the  west  dow  of  the 
car  after  yon  said  that?  A.  Yes,  sir.  Q. 
Not  immedlatelyr  A.  No,  rir.  Q.  You  wait 
back  to  tbe  east  door?  A.  Pi  rat  Q.  And  aft- 
erwards went  out  of  the  west  door?  A.  Yes, 
rir.  Q.  How  long  did  you  say  you  steyed  at 
the  east  door?  A.  Half  a  minute.  •  •  * 
Q.  Mr.  Bteia  spoke  to  yon  <m  the  rear  plat- 
fonn,  and  thanked  yon.— he  thanked  you, 
some  place,  for  telling  him  that  he  was  on  a 
hli^  bridge?  A.  I  say  tbe  east  door;  he 
thanked  me,  first,  when  I  got  down,  and 
thanked  me  a  second  time."  Mr.  Kdley,  one 
of  the  passengws,  says  that  his  attention  was 
first  called  to  Stefn  when  he  noticed  him 
standing  In  the  middle  of  tbe  car.  acting  as  if 
be  was  about  to  get  out;  that  tlie  conductor 
then  t<M  him  tbat  tb^  were  not  at  Mlnden 
yet  but  were  on  a  bridge,  and  would  pull  In 
oa  a  Bide  track  to  let  an  erpress  go  t^;  that 
Mr.  8t^  thanked  him  two  or  three  times. 
The  omductor  then  started  for  the  front  end 
of  the  car.  Kriley  does  not  know  what  then 
became  of  Stdn.   Tbe  fwegoing  Is  the  testl- 
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mony  on  which  the  railroad  company  relies. 
Following  is  the  testimony  addnced  by  plsbi< 
tiff,  and  which,  he  claims,  ivesrata  a  conflict: 
Mr.  Smith  says  he  was  on  the  north  side  of 
the  cahoose  near  the  middle.  When  the  train 
stopped,  the  conductor,  preparing  to  go  out 
over  the  train,  said:  "Don't  get  off;  the  ca- 
boose Is  standing  on  a  high  bridge."  He  was 
In  the  act  of  going  out  to  the  west  when  be 
said  this.  The  witness  was  asleep,  and  the 
words  of  the  conductor  awakened  him.  He 
thinks  Stein  also  sat  on  the  north  side  of  the 
car,  and  east  of  him.  On  cross-«zamlnation 
he  says  that,  when  the  conductor  spoke,  he 
was  just  a  few  steps  frcHU  the  witness,  and, 
he  thinks,  nearer  the  west  end  of  the  car  than 
the  center.  Mr.  Johnson  was  on  the  south 
side  of  the  car,  near  the  cupola.  Mr.  Martin, 
he  says,  was  on  the  same  side.  Johnson  also 
bad  been  asleep.  When  he  awoke  the  con- 
ductor was  8  short  distance  west  of  where  he 
was  lying.  As  Johnson  awoke,  the  conduct- 
or made  the  remark  which  the  other  witness- 
es testify  to.  He  then  went  out  the  west 
cloor.  Another  feature  of  the  testimony  of 
this  witness  is  significant  Wheal  he  awoke 
there  were  only  two  men  mi  the  nortb  side. 
These  were  Smith  and  Kelley.  Within  a  min- 
ute and  a  half  of  the  time  the  conductor  left 
the  west  door,  Johnson  saw  some  one  go  out 
the  east  door.  Tbis  must  have  been  Stein,  al- 
though Johnson  could  not  identify  him. 

The  writer,  after  a  somewhat  careful  ex- 
amination of  the  evidence,  was  at  first  of  the 
opinion  that  there  was  something  of  a  con- 
flict between  the  testimony  of  the  conductor 
and  Kelley  on  the  one  side,  and  that  of  John- 
son and  Smith  on  the  other;  and  this  be- 
cause Johnson  and  Smith  both  seem  to  insist 
that  the  conductor's  words  were  spoken  as 
he  was  In  the  act  of  passing  out  the  west 
door,— a  fact  Inconsistent  with  the  evidence 
as  to  the  conversation  with  Stein,  which, 
from  the  conductor's  testimony,  would  seem 
to  have  occurred  near  the  east  door.  Serious 
doubts  having  arisen,  the  evidence  has  been 
carefully  re-examined;  and  we  now  are  of 
the  opiuion  that  the  testimony  offered  by  the 
plaintiff  in  no  wise  conflicts  with  that  offered 
by  the  defendant,  to  the  effect  that  Stein 
heard  the  conductor's  warning,  and  thanked 
him  for  the  information.  While  the  lan- 
guagt'  of  Smith  especially  would  Indicate 
that  the  conductor  gave  the  warning  as  he 
was  passing  out  of  the  front  end  of  the  car, 
and  immediately  before  he  went  out,  on 
cross-examination  he  says,  not  that  the  con- 
ductor was  at  or  near  the  west  door,  but 
tliat  he  was  nearer  the  west  door  than  the 
center  of  the  car;  but  he  also  says  that  he 
was  only  a  few  steps  from  Smith.  Kelley 
was  between  Smith  and  the  west  end  of  the 
car.  So  that  his  testimony  in  this  respect  Is 
not  materially  different  from  that  of  the 
conductor  and  the  other  passengers,  who  say 
that  the  conductor  was  about  In  the  center 
of  the  car  when  be  spoke.  Now,  Smith  says 
tliat  Stein  had  been  on  the  nortb  Bide  of  the 


car,  and  east  of  Smith,  which  would  place 
three  men  on  the  north  bench.  Smith  does 
not  seem  to  have  observed  Stein  at  all  after 
tbls  stop  'was  made.  JcAnson  says  thai, 
when  he  awoke,  there  were  only  two  men  od 
the  north  bench  and  these  were  Smith  and 
Kelley.  Therefore,  Stein  must  have  arisen 
from  the  north  bench  before  Smith  and  John- 
son awoke;  and  he  must  have  been  standing 
towards  the  east  end  of  the  car,  or  the  other 
witnesses,  who  observed  the  conductor  a  lit- 
tle west  of  them,  wonld  hare  seen  Stein  also. 
Moreover,  Johnson  saw  Stein  go  ont  the  east 
door.  The  probabilities  are  that  this  move- 
ment would  have  been  noticed  by  some  of 
the  other  passengers  If  he  had  not  been  al- 
ready near  the  east  door,  and  away  from  his 
seat,  when  the  others  were  awakened.  An- 
other fact  is  that  Johnson  and  Smltb  both 
testify  that  they  were  asleep  when  the  train 
stopped;  and  Smith's  testimony  Is  poeitive 
that  It  was  the  conductor's  voice,  and  not  tho 
stopping  of  the  train,  which  awakened  hini. 
This  would  seem  to  be  tme,  also,  of  Johnsnn. 
because,  as  he  awakened,  he  saw  the  i^n- 
ductor  west  of  him.  The  conductor  liad. 
then,  descended  from  the  cupola,  and  passed 
westward,  before  Johnson  awoke.  It  is  not 
tmnatural  that  these  two  witnesses  should 
not  have  observed  or  recalled  such  an  in- 
cident as  Stein's  thanking  the  conductor  for 
the  warning,  when  it  must  have  occurred  as 
they  were  awakening  from  sleep.  Ptnally. 
neither  Smith  nor  Johnson  was  asked  wheth- 
er the  Incident  with  Stein  did  occur.  If  their 
testimony  could  be  taken  as  denying  its  oc- 
currence, it  would  be  merely  by  inference', 
from  their  relating  what  did  occur,  omitting: 
this  incident.  They  testified  In  chief  bcforv 
the  conductor  had  testified  or  K^ley's  depo- 
sition was  read.  Their  attention  was  In  o-i 
wise  called  to  this  conversation,  and  the  cass- 
is In  that  respect  far  different  from  what 
It  would  have  been  If  their  attention  bad 
been  directly  called  to  It,  and  If  they  bail 
denied  its  occurrence.  We  think,  therefore, 
that  the  testimony,  without  contradiction, 
shows,  not  only  that  the  conductor  gave  the 
warning,  but  that  it  was  understood  by 
Stein;  and,  if  so,  we  think  his  act,  in  at- 
tempting to  leave  the  car  In  the  face  of  such 
warning,  was  so  clearly  and  so  grossly  negli 
gent  as  to  permit  no  other  reasonable  Infer- 
ence to  be  drawn.  Reversed  and  remanded. 


CO  AD  V.  READ. 
(Supreme  Court  of  Nebraska.   April  10,  ISSfli 
JuDOMBMT — CsHTAiNTT— Trial  bt  Cocrt — F^M>- 

1.  In  an  error  proceeding  in  the  district 
court  to  set  aside  as  an  entirety  b  JodgmeDt  for 
$125  and  interest  thereon  from  a  fixed  date  an- 
terior, rendered  by  a  justice  of  the  peace,  it  '» 
hfld  that  there  was  snflaeient  certainty,  at  leavt 
as  to  the  sum  of  9125,  to  JnsUfy  the  refusal  of 
said  diHtrict  court  to  grant  the  relief  prayed. 

2.  Upon  the  trial  of  questions  of  fact,  it  ia 
uut  necessary  for  the  court  to  state  ifa  fijiding». 
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■pxccpt  ceneraHr  for  the  plaintiff  or  defendant, 
unless  there  is  a  request  for  a  BpecUl  Soding,  ud- 
der  the  conditions  stated  in  section  297,  Code 
dr.  Proa  It  is  accordingly  hM  that  a  general 
finding  of  a  jwtke  of  the  peace  for  plaintiff  is 
sufficient  to  sustain  a  judgment  as  against  an  at- 
tempt to  set  it  aside  In  the  district  conrt,  apon 
proceedings  in  error  therein  brought  for  uiat 
purpose. 
(SylhibDa  by  the  Court) 

Error  to  district  court.  Douglas  county; 
Vergiison,  Judge. 

Action  by  Guy  R.  C.  Read  against  John  F. 
Coad.  There  was  a  judgment  for  plaintiff, 
and  defendant  brings  error.  Affirmed. 

Martin  Laugdon,  for  plaintiff  In  error.  Guy 
R,  0.  Read,  In  pro.  per. 

RTAN,  0.  Thl8  error  proceeding  Crom  the 
district  court  of  Douglas  coun^  la  HHTOsecut- 
ed  to  reverse  a  judgment  by  It  rendered  sus- 
taining a  judgment  of  a  justice  of  the  peace 
in  favor  of  the  defendant  In  error  against  the 
plaintiff  In  error,  rendered  Dec^ber  14, 1802, 
The  first  ground  urged  for  the  reversal  of 
the  judgment  of  the  Justice  of  tbp  peace  pre- 
sented In  the  district  court  was  that  the  Jus- 
tice of  the  peace  had  no  Jurisdiction  of  the 
defendant,  for  the  reason  that  there  was  a 
defect  in  the  catpy  of  the  summons,  wlilch 
copy  was  submitted  with  the  petition  in  er- 
ror In  the  district  court  This  question  was 
not  presented  to  the  Justice  of  the  peace,  on 
a  motion  to  vacate  the  Judgment  or  other- 
wise. The  alleged  copy  of  the  smnmons  was 
brought  Into  the  ijpcord  only  by  a  bUl  of  ex- 
ceptions purporting  to  have  been  allowed  by 
the  Justice  of  the  peace  who  rendered  the 
judgment  complained  of;  and,  from  this  al- 
leged bill  of  ezceptjons,  we  are  unable  to 
even  sumUse  why  there  was  an  attempt  to 
pi-eserve  as  evldMice  the  aforesaid  copy  of 
the  summons.  If  it  bad  been  submitted  in 
support  of  a  motion  to  open  the  Judgment,  it 
Is  conceivable  that  it  was  competent;  bat  ft 
had  no  such  relation  to  any  qiwstlon  pre- 
sented to  the  Justice  of  the  peace.  As  it  was, 
this  alleged  copy  of  the  summons  amounted 
to  nothiug  more  than  an  independent  offer 
of  evidence  to  Impeach  the  Judgment  ren- 
dered by  the  Justice  o£  the  peace. 

It  is  insisted  that  It  was  erroneous  to  ren< 
der  on  December  14,  1892,  a  judgment  for 
$125,  with  7  per  cent  interest  thereon  from 
June  6,  1892,  for  it  is  urged  this  was  not  for 
fl  present  sum  definite.  This  proceeding  was 
to  vacate  the  ratlre  Judgmrait,  and  not  to 
review  a  faUure  upon  motion  to  correct  It 
As  to  the  sum  of  9125,  there  was  sufllcieut 
certainty  for  every  purpose.  We  need  not, 
therefore,  consider  the  question  of  interest 
urged  as  constltDtlng  an  uncertain  matter, 
for  it  cannot  be  suffered  to  Impair  the  valid- 
ity of  what  Is  certain. 

The  language  of  the  docket  «itry  made  by 
the  justice  of  the  peace.  It  is  said,  did  not 
contain  a  finding  which  would  sustain  the 
Judgment  rradered.  His  finding  waa  as  fol- 
lows: "This  cause,  coming  on  tor  hearing 


upon  the  bill  of  particulars  and  the  evidence, 
was  submitted  to  me.  upon  consideration 
whereof  I  find  In  favor  of  the  plaintiff."  It 
is  provided  by  section  1000  of  the  Code  oC 
Civil  Procedure  that.  "If  the  defendant  fall 
to  appear  at  the  retnm  day  of  the  summons, 
*  *  *  the  cause  may  proceed  at  the  re- 
quest of  the  adverse  party,  and  ju^ment 
must  be  givm  in  confoTml^  with  the  bill 
ot  particulars  and  proofs."  This  special  pro- 
vision as  to  proceedings  before  a  Justice  of 
the  peace  seems,  ftrom  the  reetnd  quoted,  to 
have  been  ilten^  complied  vrith.  By  sec- 
tion 1065  of  the  Code  of  GIvU  Procedure,  tt 
Is  pi-ovlded  that  "the  provisions  of  this  Code, 
which  are  In  their  natnre  a^Ucatrie,  and  in 
respect  to  which  no  qtecial  provislai  Is  made 
by  statute,  shall  apply  to  proceedings  before 
Justices  ot  tbe  peace."  Secthn  29T  at  the 
same  Code  is  in  this  language:  "Upon  tbe 
trial  of  questioiu  of  fact  the  court,  it 
shall  not  be  neceasary  for  tbe  court  to  state 
its  findings,  except  generally  for  the  plaintiff 
or  defmdant,  unless  one  of  the  parties  re- 
quest it,"  etc.  In  Gronley  v.  Steele,  13  Neb. 
219,  13  N.  W.  175,  this  court  that 
the  judgment  then  under  consideration  was 
voidable,  because  It  was  without  the  support 
of  any  finding  whatever,  and  the  applicabil- 
ity of  sections  297  and  10S6  of  the  Code  of 
Civil  Procednre  to  proceedings  before  Jus- 
tices of  the  peace  was  uneqnlvocftlly  recog- 
nised. In  tbe  same  oi^nlon.  however,  occur- 
red this  language:  *yFhe  necessity  of  a  find- 
ing seems  to  be  as  gmt  in  cases  tried  be- 
fore Justices  of  the  peace  as  in  cases  tried  in 
courts  of  record.  The  filling  takes  the  place 
the  verdict  oA  a  Jury,  and  shows  upon  what 
tacts  tbe  Justice  bases  his  judgment  Tbere 
must  therefore  be  a  finding  of  fticts  In  all 
cases  tried  l>efore  a  justice  of  the  peace 
where  a  Jury  is  waived."  This,  as  will  be 
readily  seen,  was  entirely  foreign  to  the  facts 
involved  in  the  case  actually  presented  and 
decided.  How  much  value  attaches  to  it  by 
reason  of  Its  Intrinsic  logic  vrlll  readily  ap- 
pear when  we  consider  s^iarately  each  step 
which  ms  approached  the  Inconsequen- 
tial result  reached  by  tbe  language  above 
quoted.  First  the  statute  was  quoted  where- 
by It  was  enacted  that,  upon  tbe  trials  of 
questions  of  fact  hy  the  court  it  shall  not  be 
necessary  tot  the  court  to  state  Its  flndtngs, 
except  generally  for  the  plaintiff  or  defend- 
ant This  proTlsi<m  was  next  held  api^lcable 
to  justices  of  the  peace,  so  that,  in  respect 
to  the  neceetdty  of  a  tedlng  to  sustain  its 
Judgment  every  court  is  bound  by  tbe  same 
rule.  The  next  step  was  to  give  reasons  why 
any  findhig  whatever  was  necessary,  and 
tlwy  were  said  to  be  because  a  finding  of  the 
court  takes  the  i^ce  ot  a  verdict  of  a  jury, 
and  shows  upon  what  facts  the  court  bases 
his  Judgmmt.  The  conclusion  finally  de- 
duced from  tUs  course  ot  reasoning  was  that 
Oie  statute  reqidres  a  special  finding  of  facts 
to  sustain  a  Judgment,  whether  rendered  by 
a  Justice  of  the  peace  or  by  the  district  court 
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In  other  words.  If  there  was  a  mere  flndlog 
tor  the  d^endant  generallr.  ttait  wonld  be  an 
Inaufflelent  basis  for  a  Judgment,  because 
thwe  waa  not  set  out  aa  part  of  this  finding 
a  statemoit  of  the  facta  upon  which  the 
court  baaea  Ita  Judgment  To  conform  to 
tbia  mle,  the  statute  should  have  provided 
that,  in  the  trial  of  all  qnestione  of  fact  by 
the  court,  it  shall  be  necessary  for  the  court 
to  state  its  findings,  and  that  a  finding  gen- 
ually  for  plainttfT  fx  defendant  shall  be  In- 
sufficient,  and  the  requirement  of  a  request 
for  a  finding  should  have  been  omitted.  It 
lb  not  necessary  to  retrace  the  aereral  steps 
by  which  the  illogical  result  indicated  was 
attained,  merely  for  the  pnrirase  of  dlacover- 
ing  what  particular  dedoctton  was  erroneous, 
for  the  language  criticized  was,  at  most,  mere 
obttw.  Our  concern  In  this  matter  Is  solely 
with  a  dearly  repressed  statutory  provision, 
whereby  it  is  required  only  that  there  shall 
be  a  general  finding  for  the  piolntur  or  for 
tlie  defendant  As  the  language  quoted  from 
the  above-cited  case  «acts  more  than  is  re- 
quired by  statute,  we  have  been  at  aome 
pains  to  Illustrate  what  mteht  have  been  done 
in  briefer  terms,  and  that  is  that  this  court 
does  not  assume  to  modify  unambiguous 
statutory  provisions  by  Judicial  construction 
or  rational  interpretation.  Stoppert  t.  Nierle, 
45  Xeb.  105,  63  N.  W.  382.  GouBsei  for  the 
plaintiff  tn  error  have  cited  Sprick  v.  Wash- 
ington Co.,  3  Neb.  255,  Smith  v.  Sllvis,  S  Neb. 
1G4,  and  Foster  v.  I>evlnney,  28  Neb.  421,  44 
N.  W.  4T9,  in  support  of  the  contention  that 
notwithstanding  the  statute,  there  must,  to 
sustain  a  judgment  be  found  Bi>eclaliy  the 
facts  upon  which  the  Judgment  Is  predicated. 
In  neither  of  these  cases  was  there  a  finding 
of  any  kind;  hence,  tested  by  this  express 
provision  of  the  statute,  there  was  lacking  a 
general  finding  for  the  plaintiff  or  defendant. 
As  pointed  out  by  counsel  for  the  defendant 
tn  error,  the  views  which  we  have  just  ex- 
pressed were  recognized  as  correct  in  Haller 
V.  Blaco,  14  Neb.  195.  15  N.  W.  348;  Deger- 
Ing  V.  FUck,  14  Neb.  448,  16  N.  W.  824;  and 
Dye  V.  Russell,  24  Neb.  829,  40  N.  W.  416. 

There  is  a  line  of  cases  not  relied  upon  by 
either  party  which  has  been  understood  to 
countenance  the  role  that  a  finding,  to  sus- 
tain a  Judgment,  must  be  as  specific  as 
should  be  the  verdict  of  the  jury.  Of  these, 
the  first  in  the  series  was  Kansdeli  v.  Put- 
nam. 15  Neb.  6i2.  19  N.  W.  611.  In  which  the 
entrj'  in  the  docket  of  the  Justice  of  the 
peace  was  as  follows:  "After  hearing  and 
duly  weighing  the  testimony  and  authorities, 
it  was  found  by  this  court  that  the  plaintiff 
have  and  recover  of  the  defendants,  Rana- 
dell  and  Reed,  the  sum  of  twenty-nine  dol- 
lars and  fifty  cents,  as  due  him  for  services 
and  labor  done  and  performed,  and  for  costs 
of  suit  taxed  as  follows,"  etc  This  lan- 
guage was  lield  to  imply  the  same  finding 
as  would  have  been  Implied  by  a  verdict  of 
a  Jiury  in  the  following  form:  "We,  the  jury, 
find  for  the  pialntiS,  and  assess  his  damages 


at  twoity-nlne  dollara  and  fifty  oeata.**  It 
was  therefore  concluded  that  the  nnMng  was 
sufiicieut   In  the  case  at  bar  the  entry  of 
the  Justice  of  the  peace  waa  as  ftdlows: 
"This  cause,  coming  on  for  hearing'  v^on  a 
bill  of  particulars  and  the  evidence,  was 
submitted  to  me,  tq>on  consldexatiim  where- 
of I  find  in  favor  of  the  idolntUC.    It  is 
thercforo  considered  and  adjudged  by  me 
that  the  plaintiff  recover  from  the  defeiMlJUrt 
the  sum  of  $125,  with  seven  per  cent.  Inter- 
est  thereon  from  June  6,  1892,  and  oost«  of 
suit"   If  the  final  Judgment  is  <Mnstd«ed  Id 
connection  with  the  general  finding  for  the 
plaintiff,  it  will  be  seen  that  there  Is  in  the 
record  under  ccmaideratlon  at  least  as  much 
of  a  finding  of  facts  as  In  the  case  of  Bans- 
ddl  T.  Putnam,  supra,  for  in  the  latter  case 
the  language  waa:   '*It  is  found  by  this 
court  that  the  plaintiff  have  and  recover 
from  the  d^ndants,  BansdeU  and  Reed,  the 
sum  ot  twenty-nine  dtdlars  and  fifty  cents," 
etc   Hie  next  <^  this  series  of  cases  w^as 
McNamara  v.  Gabon,  21  Neh.  58ft,  33  N.  W. 
268,  tn  which  it  was  held  that  a  Judgment  in 
the  following  form  was  not  rtAd,  to  wit: 
"After  hearing  the  proof,  It  Is  the  opinion 
of  the  court  that  the  defendant  Anton  Ga- 
bon, is  indebted  to  the  plaintiff  in  the  sum 
of  $100,  •  •  •  with  Interest  from  Decem- 
ber  ao,  1883,  and  costs  of  tliis  suit  taxed  at 
$3.15."    In  this  case  it  was  said  that  'in 
Ransdell  v.  Putnam,  15  Neb.  642,  1»  N.  W. 
611,  It  was  held  that  the  finding  of  facts  by 
a  court  where  a  Jury  Is  \^ived  need  not  he 
more  spedflc  than  would  be  required  of  the 
verdict  of  a  Jury."  This  court  made  no  ap- 
plication of  the  principle  Invoked,  for  it 
merely  lield  that  the  language,  "It  Is  tlte 
opinion  of  the  court  that  the  defendant  An- 
ton Cat>on,  is  indebted  to  the  plaintiff  la  the 
sum  of  $100,"  amounted  to  a  sufiident  find- 
ing.   The  incongruity,  of  attempting  to  ap- 
ply the  analogies  of  a  verdict  to  the  require- 
ment of  a  finding  appears  by  stetlng  the 
above  finding  in  the  form  of  a  verdict  as 
was  done  In  Ransdell  v.  Putnam,  which  case 
it  Is  sometimes  supposed  to  follow.  Such 
a  form  of  the  verdict  would  be;    "We,  the 
Jury,  are  of  the  opinion  that  the  defendant 
Anton  Gabon,  Is  indebted  to  the  plaintiff  in 
the  sum  of  $100."    It  can  scarcely  be  claim- 
ed, therefore,  that  this  case  is  an  authority 
for  tbe  proposition  that  upon  the  trial  of 
questions  of  fact  by  the  court  It  stiall  l<e 
necessary  that  the  court  state  its  findlngii 
with  the  same  fullness  required  in  tbe  ver- 
dict of  a  jury.    In  Rhodes  v.  Thomas, 
Neb.  848,  48  N.  W.  886,  Cobb,  G.  .T.,  In  the 
syllabus,  stated  the  mle  thns:    "When  an 
action  at  law  is  tried  to  a  court  without  a 
jury,  the  finding  of  fact  by  such  court  Is  a 
substitute  for,  and  stands  In  lieu  of.  a  ver- 
dict of  a- jury,  and  need  be  no  more  specific 
than  tbe  verdict  of  a  JU17  upon  the  same 
pleadings  and  evidence."  It  can  scarcely  be 
overlooked  that  this  language  does  not  re- 
quire that  the  finding  of  fact  stiall  be  as 
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specific  as  the  rerdlct  of  a  juty,  tmt  that  It 
need  not  be  more  so.  This  Is  not  a  mere 
fanciful  constraction  ot  the  langimge  of  the 
syilabns,  as  will  appear  from  the  following 
facts  InrolTed  in  the  case  decided:  Origin- 
ally, the  Justice  entered  his  Judgment  as  fol- 
lows: "Ocb^r  17, 1888,  9  a.  m.  Court  con- 
venes, and  defense  proceeds  with  examina- 
tion of  witnesses,  after,  which  case  Is  ar- 
£:ued  by  attorneys,  and  aubmitted  to  tuu 
court  with  the  following  flxtdlng:  'Octobo* 
17.  1888.  After  hearli^  the  erldence,  it  is 
therefore  considered  by  me  that  the  plaintiff 
have  and  recover  from  defendant  the  sum 
of  969.15,  together  with  costs,  taxed  at  $49.- 
15.'  "  In  the  district  conrt  there  were  strick- 
en oat  of  the  transcript,  as  having  been  im- 
properly Interlined,  the  words  "of  $69.15,  due 
from  defendant  to  plaintiff,"  which  fc^owed 
immediately  after  the  word  "finding."  Aft- 
er the  eliminatien  these  inteiiJOlatBd 
words,  the  record  stood  as  above  quoted, 
and  the  district  court  h^d  the  Judgment 
jsood  without  any  further  finding,  and  this 
judgment  was  affirmed  in  this  court  In  the 
cTOurse  of  the  opinion,  it  was  said,  however, 
as  to  the  requirements  of  a  finding,  **that  It 
should  be  as  specific  as,  and  stand  in  the 
place  of,  a  verdict"  This  was  the  first 
positive  enunciation  of  this  requirement  In 
the  line  of  cases  which  we  are  foUowlng, 
and,  in  view  of  the  facta  upon  which  the  ' 
<,-ase  was  really  decided,  this  principle  was 
entirely  Irrelevant  This  will  appear  very 
clearly  from  two  distinctive  considerations, 
of  which  the  first  is  that,  immed lately  fol- 
lowlDg  the  requirement  that  a  finding  miwt 
be  as  specific  as  a  verdict  this  language  is 
found  In  the  opinion:  "We  consider  that 
portion  of  the  plaintiff  In  error's  argument 
refeiTiug  to  certain  words  of  the  Justice's 
transcript  and  findings  ordered  to  be  strldc- 
on  out  in  the  district  court  as  not  material 
to  the  consideration  of  the  case."  The  other 
argument  as  to  the  finding  being  as  definite 
as  a  verdict  takes  the  entries  of  the  justice 
of  the  peace  after  the  eUmlnatlon  of  the 
finding  held  immaterial,  and  as  was  done  by 
Oobb,  J.,  In  Ransdell  v.  Putnam,  states  the 
substance  of  such  finding  in  the  toTva  of  a 
verdict,  thus;  "It  Is  therefore  ctmsidered 
l>y  us  that  the  plaintiff  have  and  recover 
from  the  defendant  the  sum  of  $69.15,  to- 
f^etber  with  costs,  taxed  at  $49.16."  It 
would,  of  course,  be  objected  that  this  Is,  in 
form,  rather  a  Judgment  than,  In  any  sense, 
a  finding  upon  which  to  base  a  Judgment 
If  this  Is  true,— and  no  one  can  gainsay  the 
correctness  of  tills  classification,— there  was 
in  fact  no  finding  by  the  Justice  of  the  peace, 
mid  yet  bis  Judgment  was  sustained  by  this 
<50urt  Whatever  other  pr(^)ositlon  this  case 
may  sustain,  there  is  one  thing  certain,  and 
tbat  Is  that  it  has  no  tendency  towards  sus- 
taining the  principle  that  a  finding,  to  sus- 
tain a  Judgment,  must  t>e  as  specific  as,  and 
fttacd  In  the  place  of,  a  verdict  This  closes 
ttie  list  of  cases  wUch  seem  to  sustain  this 


doctrine,  and  In  none  of  tbem  Is  it  discov- 
erable that  this  test  of  the  sufficiency  of  a 
finding  has  ever  twen  aptdled,  much  less  en- 
forced. It  is  noticeable  that  In  none  of  the 
cases  of  this  class  was  thtre  a  reference  to 
the  Code  of  Otvll  Procedore,  which  recog- 
nlses  the  necessity  at  a  finding  of  any  Idnd. 
This  review  of  cases  woidd  scarcely  be  com- 
piete  without  mention  of  Kirfewood  v.  Bank, 
40  Neb.  484,  68  N.  W.  1010,  in  which  were 
noted  all  the  caaes  cited  by  counsel  on  this 
branch  of  the  caae,  and  perhaps  some  others 
on  the  same  lines;  but  as  the  questions 
therein  determined  were  only  tbat  the  dis- 
trict oourt  Ikad  no  power  to  reqidre  indem- 
nity to  tie  given  as  a  coadlUon  on  which  the 
diameter  of  its  Judgment  was  dep»ident  lu 
the  absence  of  a  finding  wlilch  would  sus- 
tain this  requirement  It  has  but  Uttle  bear- 
lag  upon  the  question  heretnbefore  consid- 
ered. 

The  tended  examination  of  the  cases 
bearing  upon  the  subject  under  discussion 
has  served  to  Impress  vpon  us  very  strongly 
the  wisdom  at  acc^tlng  the  provisions  of 
the  statute  as  we  find  tbem,  and  of  giving 
effect  to  them  according  to  tlieir  terms.  unJn- 
fiuenced  mere  fandful  analoglee.  The 
requirement  of  section  297  of  the  Code  oS 
CUvU  Procedvre  Is  that  upon  the  trial  of  a 
question  of  fact  by  the  court  it  shall  not  be 
necessary  tm  the  court  to  state  Its  flnd- 
Ii^,  except  generally  for  the  plaintiff  or 
defendant  except  upon  request  under  cer- 
tain conditions;  and  the  Judgment  of  the 
Justice  of  tiie  peace  under  consideration  was 
in  strict  conf<Hrmlty  witii  this  requirement 
The  Judgment  of  the  district  oODit  la  there- 
fore aflrmed. 


OBOSBY  V.  BITGHSIY. 
(Supreme  Court  of  Nebraska.    April  10,  1896.) 

PRAOD  — Pl«ADI58  — ACTIOK  OS  NOTS  —  FaILDSK 

or  CoNBiDBBATion— BckDSH  or  Proof. 

1.  In  pleading  fraud  it  is  necessarr  to  set 

out  the  facts  relied  upon  for  relief.  Mere  epi- 
thets or  conclusions  of  fraud,  without  any  state- 
meat  of  tlie  facts  upon  whicb  snch  charge  is 
predicated,  ate  insuffici«it 

2.  Answer  examined,  and  held  to  chaxire  a 
failure  of  consideration  only,  and  not  ftaua  In 
the  inception  of  ibe  notes  sued  upon. 

3.  Where  the  -only  defeose  alleged  in  an  ac- 
tion by  an  indorsee  of  a  promissory  note  is  the 
failure  of  OHisideratioa,  the  burden  is  upon  the 
defendant  to  overcome  the  preauniption  that  snch 
note  waa  transferred  before  due,  for  value,  in 
Uie  usual  coarse  of  business.  Violet  v.  Bone,  68 
N.  W.  216,  39  Neb.  660;  Kelman  v.  Calhouu,  . 
61  N.  W.  615,  43  Neb.  157. 

iSrIlabus  by  the  Court) 

Error  to  district  court,  Cass  county;  Chap* 

uiaD,  Judge. 

Action  by  Samuel  M.  Crosby  against  J.  T. 
Ritchey.  Judgment  for  defendant  Plain- 
tiff brings  error.  Reversed. 

Beeson  &  Boot,  for  plaintiff  In  erxw.  M. 
G.  Sloan  and  SL  H.  Wooley,  tor  defendant  In 
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POST,  G.  J.  This  was  an  action  apon  two 
promissoty  notes  executed  by  the  defendant 
In  error.  Ritchie,  for  $75  and  $37.50,  respec- 
tively, both  payable  to  the  order  of  A.  T.  Mc- 
LiaughUD,  and  indorsed  In  blank  by  the 
payee.  To  the  petition,  which  Is  In  the  usual 
form,  the  defendant  below  answered  as  fol- 
lows: "The  defendant,  for  answer,  denies 
that  he  Is  Indebted  to  plaintiff  In  any  sum  np- 
on  the  pretended  notes  sued  on,  and  avers 
that  such  notes  were  obtained  by  A.  T.  Mc- 
Laughiin,  as  the  president  of  the  Omaha 
Medical  Institute,  without  conslderatiiHi,  and 
by  fraud  and  false  representations,  In  this: 
That,  as  such  officer  or  president  of  said  in- 
stitute, he  agreed  to  furnish  medical  serv- 
ices for  six  (6)  months,  from  about  February 
23,  1891,  to  August  23,  1891;  that  such  serv- 
icer and  medical  attendance  and  advice  were 
the  only  consideration  for  such  pretended 
notes,  and  a  contract  for  such  medical  serv- 
ices and  advice  being  made  at  same  time,  and 
are  but  one  contract  with  the  notes,  and  noth- 
ing was  to  be  paid  until  such  medical  serv- 
ices had  been  done  and  completed;  that  such 
medical  services  were  not  done  nor  furnished 
as  BO  agreed,  nor  was  anything  done  what- 
ever, though  requested  to  be  done;  that, 
at  the  time  such  pretended  notes  w^e  ob- 
tained, this  defendant  was  led  to  determine, 
and  did  determine,  tliat  the  whole  matter 
was  but  a  contract  for  such  medical  serv- 
ices and  attention,  to  be  given  in  about  six 
mouths'  time.  ■  It  now  appears  that  all  was 
but  a  scheme  and  a  device  to  swindle  and 
defraud  this  defendant  It  is  further  aver- 
red: That  plaintiff  is  not  an  innocent  owner 
of  such  pretended  notes  sued  on.  The  plain- 
tiff knew  the  consideration  of  said  notes  Iiad 
failed,  before  he  obtained  the  same.  That 
the  plaintiff  Is  really  not  the  rightful  owner 
and  holder  of  such  notes,  and  the  plaintiff 
has  no  right  to  sne  this  defendant"  The  re- 
ply Is,  in  effect,  a  general  denlaL  A  trial  of 
the  Issues  thus  joined  was  had,  resulting  In 
a  verdict  and  Judgment  for  the  defendant  be- 
low, which  we  are  asked  to  reverse  on  ac- 
count of  alleged  errors,  to  be  hereafter  no- 
ticed. Among  the  Instructions  given  by  the 
court  on  its  own  motion,  and  to  which  excep- 
tion was  duly  taken,  are  the  following:  (2) 
"In  this  case  you  are  instructed  that  the  bur- 
den of  proof  fs  upon  the  plaintiff  to  satisfy 
you,  by  a  fair  preponderance  of  the  evidence, 
that  he  Is  the  owner  and  holder  of  the  prom- 
issory notes  In  question,  for  a  valuable  con- 
sideration, and  that  the  burden  of  proof  is 
upon  the  defendant  to  satisfy  you,  by  a  pre- 
ponderance of  the  evidence,  of  the  want  of 
consideration  for  said  promissory  notes,  and 
that  the  same  were  obtained  from  the  defend- . 
ant  by  fraud  and  deceit."  (3)  "You  are  fur- 
ther instructed  that,  as  a  matter  of  law.  If 
you  find  from  the  evidence  that  the  plaintiff 
purchased  the  notes  Id  controversy  in  this  ac- 
tion before  the  day  the  same  became  due  and 
payable,  and  in  the  usual  course  of  trade,  for 
a  valuable  consideration,  without  notice  of 


any  defense  that  defendant  might  have  or 
claim  to  have  thereto,  in  such  case  your  ver- 
dict should  be  Id  favor  of  the  plaintiff,  un- 
less you  further  find  from  the  evidence  that, 
at  the  time  defendant  signed  said  notes,  he 
was  misled  by  the  fraud  and  artiflce  of  the 
original  payee,  or  his  agents,  and  tliat  de- 
fendant was  not  guilty  of  any  neglect  what- 
ever, In  signing  the  same." 

The  first  question  suggested  by  the  assign- 
ment relating  to  the  foregoing  instmctions 
is  the  charact^  of  the  defense  alleged.  The 
answer  appears  to  have  been,  by  the  district 
court,  interpreted  as  charging  fraud  on  the 
part  of  the  payee,  In  the  Inception  of  tlie 
notes.  But  In  that  view  we  are  unable  to 
concur,  since  a  careful  scrutiny  of  the  an- 
swer falls  to  disclose  any  allegations  of  fact 
upon  which  to  predicate  the  cliarge  of  fisud. 
Mere  epithets  and  conclnslonB  of  frand^  witl^ 
out  the  statement  of  facts,  constitute  no  ba- 
sis for  relief  upon  that  groand.  Tepoel  v. 
Bank.  24  Xeb.  815,  40  N.  W.  415;  BaUroad 
Co.  V.  Fitzgerald,  33  Neb.  137,  49  N.  W.  UOO; 
Thomas  V.  Tliomas,  33  Meb.  373,  50  N.  W. 
170.  The  mere  all^tion  la  insaffltdent 
Facts  showing  the  fraud  relied  upon,  or  from 
which  It  may  be  Inferred,  must  be  ertated. 
Leavenworth,  L.  &  O.  R.  Ck>.  v.  Gommismon- 
ers  of  Douglas  Co..  18  Kan.  169;  Kinkead. 
Code  PL  {  607  et  seq.  Another  mle  rea^nls- 
ed  by  the  conrt  Is  that  fraud  cannot  be  pred- 
icated upon  a  mere  promise  not  performed, 
but,  in  order  to  be  available  as  a  cause  of  ac- 
tion or  defense,  it  Is  essential  that  there  be  a 
false  assertion  with  respect  to  existing  mat- 
ters. Perkins  v.  Lougee,  6  Neb.  220.  The 
most  favorable  construction  of  which  the 
answer  in  this  case  is  susceptible,  from  the 
standpoint  of  the  defendant  below,  is  that 
it  charges  a  failure  of  consideration,  on  ac- 
count of  the  alleged  neglect  and  refusal  of 
the  payee  of  the  notes  to  render  the  prom- 
ised medical  services  and  attendance.  Tbe 
case  is  therefore  ^vemed  by  tbe  rule  re<^ 
ognized  by  this  court  In  Violet  v.  Rose.  39 
Neb.  660,  58  N.  W.  216,  and  Kelman  v.  Cal- 
houn, 48  Neb.  157,  61  N.  W.  615,  vlt  that, 
where  the  def«ise  alleged  In  an  action  by  an 
Indorsee  of  a  promissory  note  la  the  failure 
of  consideration  only,  the  burden  Is  upon  the 
defendant  to  overcome  the  presumption  that 
such  note  was  transferred  before  due.  for 
value,  in  the  usual  course  of  business.  The 
direction  of  the  court  appears  to  conflict  with 
the  authorities  here  cited— First,  in  submit- 
ting to  the  Jury  the  question  of  fraud  in  the 
Inception  of  the  notes;  and,  second,  in  imi>os- 
Ing  upon  the  plaintiff  below  the  burden  of 
proving  that  he  was  a  bona  fide  holder  tber«- 
of. 

The  other  assignments  relate  to  rulings  of 
the  conrt  during  the  trial,  and  present  qnes- 
tions  of  practice  Mily,  which,  In  view  of  the 
conclusion  stated,  do  not  require  notice  at 
this  time.  But  for  reasons  above  stated  tbe 
judgment  will  be  reversed,  and  the  cause  re- 
manded for  trial  de  novOy  ^Reversed. 
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OMAHA  ST.  RT.  CO.  MARTIN. 
(Supreme  Court  of  Nebraska.    April  10,  1896.) 

CoSTBIBCTORT   NBOLIGESCe— WhiT  CoNSTITOTEB 
— QOBSTIOK  TOR  JURT— BWRDRN  OF  PROOF. 

1.  Id  an  action,  the  basis  of  which  ia  nefrli- 
fcence,  it  the  idiJntlff  can  prove  hla  case  withont 
discloeing  any  negUgence  on  his  part,  Us  negli- 

Sence  then  becomes  a  matter  of  defense,  the  bur- 
en  of  proTing  it  being  on  the  defendant.  Stock- 
YardB  Co.  v.  Conoyer,  69  N.  W.  950,  41  Neb. 
617,  and  cases  there  cited,  ft^owed. 

2.  When  a  given  state  of  facta  is  anch  that 
reasonable  men  may  fairly  differ  upon  the  ques- 
tion as  to  whether  there  was  negUgence,  or 
not,  the  determination  of  the  matter  ta  for  the 
jury;  but,  where  the  facts  are  such  that  all  rea- 
sonable men  must  draw  the  same  conclusion 
from  tbem,  the  qnestitHi  of  negligence  is  one  of 
law,  for  the  court 

3.  Whether  the  act  of  a  party  in  attempting 
to  board  a  moving  street  car  is  negligence,  or 
not,  is  genially  a  fact  to  be  determined  by  the 
jnry,  taking  into  condderation  all  the  drcnm- 
stances  in  evidence  in  the  case. 

4.  It  ia  for  the  court  to  say  what  act  or  omis- 
flion  is  evidence  of  negligence,  bnt  generally  it  is 
for  the  jury  to  say  whether  the  evidence  estab- 
lishes nwligeoce. 

5.  The  law  requires  every  reasonable  man 
to  exerdse  caution  commeiiBUrate  with  the  ob- 
vious peril  with  which  he  ia  ct»ifn»ted,  but  this 
means  no  more  than  that  be  Is,  under  all  drcum- 
stasces,  required  to  exercise  ordinary  care.  Al- 
though a  party  may  have  negligently  exposed 
himself  to  an  injury,  yet  if  the  defendant,  after 
discovering  his  exposed  situation,  negligently  in- 
jures him,  or  b  guilty  of  De|digence  in  not  dis- 
covering his  dangerous  portion  until  too  late, 
and  the  plaintiff  is,  because  Hiereof,  Injured,  he 
may  nevertheless  recover. 

(Syllabus  by  the  Court.) 

Error  to  district  court.  DongUu  connty; 
Scott,  Judge. 

Action  by  Walter  I.  Martin  against  the 
Omaha  Street-Railway  Company.  There  was 
a  Judgment  for  plaintiff,  and  defendant 
brings  error.  Affirmed. 

John  L.  Webster,  for  plaintiff  In  error. 
Qeo.  W.  Cooper,  for  d^endant  in  error. 

RAGAN,  C.  Walter  1.  Martin  sued  tbe 
Omaha  Street-RaUway  Company,  In  the  dis- 
trict court  of  Douglas  connty,  for  damages 
which  he  alleged  be  had  sustained,  by  reason 
of  the  negligence  of  the  employes  of  that 
company,  .while  attempting  to  board  one  of 
Its  cars.  Martin  had  a  verdict  and  Judg- 
ment, and  the  street-Eailway  company  prose- 
cutes to  this  court  a  petition  In  error. 

1.  Martin,  in  his  petition,  alleged  that  the 
servants  of  the  railway  company  n^llgently 
failed  to  stop  its  train  of  cars  at  the  usual 
stopping  place  a  reasonable  and  snffldcnt 
length  of  time  to  permit  him  to  safely  get  on 
the  cars,  "and.  Just  as  plaintiff  was  in  the 
act  of  ascending  the  steps  of  the  •  •  • 
back  car  of  said  train,  defendant's  •  *  • 
servants  •  •  *  then  in  charge  of  •  •  • 
said  cars  •  *  •  did  so  negligently  and 
carelessly  manage  said  train  of  cars  •  •  * 
that  said  cars  were  suddenly  and  rapidly, 
and  without  notice  or  warning  to  plaintiff, 
started  forward,  •  *  •  thereby  violently 
throwing  plaintiff  to  and  upon  the  surface  of 


the  street,  and  under  said  movlDg  car."  The 
street-railway  company,  in  Its  answer, 
among  other  things,  alleged  "that  said  plain- 
tiff negligently  and  carelessly  endeavored  to 
board  said  train  while  It  was  In  motion.  In- 
stead of  waiting  for  tbe  same  to  come  to  a 
stop;  •  *  •  that  said  plaintiff,  in  so  en- 
deavoring to  board  said  train  while  In  mo- 
tion, slipped  and  fell,  and  so  was  Injured." 
On  the  trial,  Martin  himself  testified  as  fol- 
lows: "I  took  up  my  grip  when  I  went  to 
signal  the  car, — the  motorman  in  charge  of 
the  car.  I  came  over  to  the  track,  and,  when 
the  front  car  got  alopg,  It  was  going  a  little 
too  fast  to  board,  and  I  stepped  out,  and 
when  the  rear  car  came— the  front  end  of  tbe 
rear  car  came  along— the  car  almost  stopped. 
Just  about  stopped;  and  I  took  hold  of  the 
hand  rail,  and  put  my  foot  on  tbe  step,  and 
was  raising  myself  up  to  put  my  right  foot 
up  the  next  step,  and  there  was  a  sudden 
jerk,  and  It  threw  me  on  the  street."  The 
conductor  of  the  car  by  which  Martin,  In  at- 
tempting to  board  it,  was  hurt,  testified  as 
follows:  "Well,  sir,  I  noticed  the  motorman 
applying  his  brake,  and  I  looked  over  and 
saw  a  man  standing  there.  So  I  applied  my 
brake  to  let  a  man  off  the  train.  At  that 
time  It  was  going  a  little  slow,  because  we 
were  going  down  grade,  any  way;  and  tbe 
first  thing  I  saw  was  when  we  got  to  about 
the  comer,— I  saw  Mr.  Martin.  I  saw  a  man 
with  a  package.  *  *  *  As  we  slowed  up 
to  let  him  on  the  train  came  nearly  to  a 
perfect  standstill.  Mr.  Martin,— I  didn't 
know  what  his  name  was  at  that  time,— be 
caught  bold  of  the  front  end  of  the  trailer 
with  his  right  hand,  and  I  saw  then  he 
couldn't  get  a  good  foothold  with  his  left 
foot,— got  a  good  foothold  with  bis  right  foot; 
and  I  noticed  that,  and  made  a  grab  for  him, 
and  he  slipped." 

The  first  assignment  of  error  argued  In  the 
brief  Is  directed  to  the  refusal  of  the  district 
court  to  give  certain  instructions  requested 
by  the  street-railway  company,  and  tt  Is  in- 
sisted that  the  court  erred  In  refusing  to 
give  these  instructions,  as  they  embodied  the 
law  of  the  case  applicable  to  the  testimony 
given  In  support  of  its  theory  of  the  accident 
The  Instructions  are  as  follows: 

"(1)  The  Jury  are  Instructed  that  the  plain- 
tiff cannot  recover  In  this  action  unless  he 
satisfied  you,  by  a  preponderance  of  evi- 
dence, that  tbe  injuries  received  by  him  re- 
sulted from  tbe  negligence  of  the  defendant 
company,  and  that  the  plaintiff  was  free 
from  fault  in  the  premises."  The  court  did 
not  err  In  refusing  to  give  this  Instruction. 
It  was  not  Incumbent  upon  the  plaintiff  to 
prove,  a  preponderance  of  the  evidence, 
that  his  Injury  was  not  the  result  of  n^li- 
gence  on  his  part  If  Martin  proved,  by  a 
preponderance  of  the  evidence,  that  he  was 
Injured,  and  that  his  injury  was  the  result 
of  the  negligence  of  the  street-railway  com- 
pany, and  In  making  these  proofs  It  was  not 
disclosed  that  his  Injury  was  thjeTeaim  t^hls 
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ne^lgence.  he  mftde  oat  tabi  case.  B»  was 
not  required  to  prore,  by  a  preponderaiiee 
ol  \be  evidence,  the  negative  proposition  that 
bis  Injnry  was  not  the  resolt  of  his  negli- 
gence. See  Stodc-Tards  Co.  t.  Conoyer,  41 
Neb.  617,  90  N.  W.  960,  where  the  rule  laid 
down  In  Anderson  t.  Railroad  Co.,  36  Neb. 
85.  62  N.  W.  840,  is  quoted  With  approrol. 
the  role  being  as  follows:  "In  an  action  tor 
n^llgenc^  where  tbe  plaintiff  can  prove  his 
case  without  disclosing  ai>7  negligence  on 
his  par^  contributory  negligence  Is  a  matter 
oC  d^ense,  the  burden  of  proving  It  betaig  on 
the  defendant" 

The  second  lustructkMi  Is  as  fellows:  "Tbe 
Jury  are  Instructed  that  If  70a  find  from  all 
the  eyldenco  that  the  acddoat  to  the  plain- 
tiff was  caused  or  twought  about  by  bis  at- 
tempt to  get  on  board  the  train  while  the 
train  was  being  brought  to  a  stop,  bat  before 
the  train  had  come  to  a  full  stoih  then  he 
waa  guilty  of  contributory  n^^lseaee,  and 
cannot  xecorer,  and  your  verdict  sbo^  be 
for  the  defendant."  This  instruction  the 
court  did  not  err  In  rsfuelng  to  give.  It  was 
not  for  the  ooort  to  say  whetiier  or  not  Mar- 
tin waa  guilty  of  negligence  tat  attempting  to 
board  this  train  while  It  was  moving.  The 
court  mlgbt  have  properly  told  the  jury  that, 
If  Martin  attempted  to  step  on  tbe  train 
while  it  waa  In  motion,  that  waa  evidence 
toiding  to  prove  n^lgence;  bat  it  was  ft>r 
tiie  jury  to  say  what  tbe  effect  of  that  evi- 
dence was.  Railroad  Co.  ▼.  Cnlg,  88  Neb. 
002,  68  N.  W.  209,  waa  an  action  for  danv- 
age^  tnon^t  by  Miss  Oralg  agslnst  the  rail- 
way company  for  Injury  which  she  allied 
she  had  sustained  throngA  the  nc^Ugence  of 
that  cMapany  in  not  bringing  the  car  to  a 
standstill  when  she  was  about  to  all^t 
therefrom.  The  nUiway  conv^ny's  tiieory  ct 
the  accident  was— and  Its  evidence  tended  to 
8aM>ort  It— that  Miss  Craig's  iojory  was 
caused  hf  her  sten^lng  tnnn  the  car,  while 
it  was  in  motion,  to  the  platform  or  foot- 
board thereof,  and  not  bidding  to  the  np- 
rlghts  at  the  aids  of  the  seata.  The  eml- 
nuit  counael  who  makea  tbp  argument  for 
tka  street-railway  company  In  tba  case  at 
bar,  In  the  Craig  Case  preased  thla  court  to 
decide,  as  a  matter  of  law,  that  If  Miss 
Craig  stepped  from  the  ear  while  in  motion, 
and  was  theroby  injured,  thto  act  raised 
against  her  a  concluEdvo  presumption  of  neg- 
ligence. Answering  that  argnmeoit,  the  court 
said:  ''But  we  think  that  Miss  Craig's  step^ 
ping  out  on  the  platform  of  the  car  btfure  It 
came  to  a  toll  stop^  at  the  time  and  under 
tbe  circumstances,  and  htae  faflnro  to  avail 
herself  of  the  hand  holda  on  tbe  iq>rlghts  of 
the  seats,  were,  at  most,  flute  to  be  submit- 
ted to  the  July  as  evidence  tending  to  show 
negligence  on  bar  part  Reasonable  men 
might  honestly  draw  dltterent  ctmclnrtons  as 
to  whether  this  act  or  omission  of  Mlsa 
Craig's  waa,  under  the  cbcumstances,  negli- 
gence; and  therefon  it  was  for  the  Jury  to 
say  whether  the  evidence  of  what  she  did. 


and  what  she  omitted  to  do,  warranted  a 
condnslon  of  n^^gence  on  her  part  It  is 
for  the  court  to  say  what  act  «  omission  is 
evidence  of  n^igmce,  but  it  is  for  tlie  Jniy 
to  say  whether  the  evidence  estabUsbea  neg- 
ligence." 

The  third  Instraetlon  refosed  was  as  fW 
lovrs:  "The  Jury  are  Instructed  tbat  it  wan 
the  duty  of  the  plaintiff  to  wait  ontU  tbe 
train  bad  come  to  a  stop,  before  atteniptbi^ 
to  get  on  board  the  car;  and  if  jon  find  from 
the  evidence  that  the  train  waa  b^ng  toooght 
to  a  atoi^  but  before  the  train  bad  oune  to 
a  full  stop  the  plaintlfl  attempted  to  get  on 
the  car,  and.  In  bo  doing,  slipped  and  fell 
then  the  plaintiff  cannot  recover,  and  your 
verdict  should  be  for  the  d^tedaot:'*  What 
has  Just  been  said  In  reference  to  instmrtufli 
No.  2  dl^ioaea  ot  the  aasignniait  tbat  tbe 
court  erred  In  refoatng  to  give  this  lastrwv 
tion. 

The  fourth  Instraetlon  refused  was  as  fol- 
lows: "Tbe  Jury  are  further  instructed  that. 
In  determining  whethM*  the  i>laintlir  att«npt- 
ed  to  get  on  board  tbe  tndu  before  the  tmia 
had  come  to  a  full  stop,  yon  should  take  Into 
aecovnt,  not  only  the  evidence  the  defend- 
ant's witnesses  but  also  such  iiltnesstJi  as 
wero  called  by  the  plaintiff,  if  any,  wbo  no- 
tified that  tbe  train  bad  not  come  to  a  full 
stop  when  the  plaintiff  attempted  to  get  on 
board."  This  was,  in  effect,  aafclns  the 
court  to  say  to  the  Jory:  "One  ol  the  mat- 
ters being  litigated  here  is  whether  Martin 
attempted  to  board  the  train  while  It  was  m 
motion.  The  defenduif s  witneases,  and 
some  of  Martin's  witnesses  have  testlfleil 
that  he  did.  Ton  should  consider  tbe  evi- 
dence of  all  lliese  vritnesses."  It  was  the 
du^  of  tbe  Jury  to  omslder  all  the  evldenw 
of  all  tbe  witnesses.  The  jury  was  sworn 
to  try  the  case  acctndli^r  to  the  evidence, 
and  we  will  not  presume  they  did  not;  but 
we  do  not  think  the  district  court  waa  nndpr 
any  obligation— U,  indeed.  smA  a  comae 
would  have  been  props^o  sintfe  out  one 
ptUbkt  btHmg  Utigated,  and  my  to  tbe  Jury, 
"All  the  witnesses  on  one  side  of  the  case 
have  testified  tbat  a  certain  thing  was  don**, 
and  port  of  tiie  witnesses  on  tbe  other  aide 
have  testified  that  this  ttdng  was  done,  and 
yon  should  omslder  the  eridence  of  these 
witnesses."  This  woold  have  been  not  oatr 
to  give  too  much  prominence  to  one  point  1^ 
lag  litigated,  but  to  toU  the  Jury  to  consider 
only  tiie  evldoice  directed  to  one  aide  of  the 
matter  in  dispute. 

The  fifth  Instruction  refused,  of  which  oom- 
irialnt  Is  made,  was  as  follows:  '*nie  Jury 
are  furtber  instructed  that  the  fact  tbat  tbf 
plaintiff  was  carrying  a  package,  as  describ- 
ed by  htmaelf  and  other  vritnesses,  was  a  dr- 
cnmstanee  letpilriBg  upon  his  part  a  higher 
degree  of  care,  while  attempting  to  get  on 
board  the  train,  than  If  he  had  not  been  har- 
dened or  immmbered  by  sneh  pa<Aaae.'*  Tlie 
plaintiff  was  required  to  exerelse  ordbuuy 
care,  and  nothing  mere.   The  law  requires 
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eveiT  raawmabte  mn  to  ererclse  cantlim 
coinme]uon.te  with  the  obTtoUB  peril  wtCb 
wUeb  be  Is  ooofronted;  tmt  tbls  meuu  no 
mont  Hum  tlat  lie  te,  wHer  all  drenmstas- 
ces,  required  to  ttxetelM  mdlnary  care,  tlii> 
danger  and  tala  kaowledga  thereof  consider- 
ed. Cltr  of  Beatrice  t.  field,  41  Nebw  214, 
BO  N.  W.  770: 

2.  It  18  next  axgaed  that  the  eonrt  erred  in 
giTlng  to  the  jury  hMttuctlon  Mo.  S,  as  tol- 
lows:  •'Touaie-fttrtberlDBtnietcdthatlf  yeb 
And  that  ^ndff  attempted  to  hoard  the 
train  while  earrySng  a  bundle  In  one  band, 
and  after  it  bad  passed  orer  the  street  ^nter- 
secUoB,  and  -whUe  the  tiatn  «as  In  motlott, 
and  at  the  point  vrhere  It  vaa  the  dnty  of  d»- 
fendaafs  eniidt^te  W  bring  the  train  to  a 
stop,  aa  hereinbefore  eiitelaed  to  jon,  and 
yon  fdrtter  And  that  tdalntltt  reeetred  the  In- 
jury complained  of  ti^  reason  of  his  attonpt- 
Ing  to  board  the  train  while  In  motion,  mob 
act  on  the  part  of  plain tUF  wonld  conatltnte 
contrihatctty  ue^BfOiee  on  ids  part,  as  It  was 
his  doty  not  to  attcnnpt  to  boftM  the  train 
wtalte  it  was  In  motloiL,  canylBC  la  one  of  his 
handa  a  handle^  and  he  oonld  not  recorer  In 
this  actkB,  unless  you  further  find  tiutt  an 
ordinarily  cavUons  and  prudent  man,  slto- 
ated  aa  plaintiff  was,  would,  under  like  cl^ 
cvmstances,  have  attempted  to  board  the  car, 
or  that  defendant's  edmAoyes,  1^  the  exerdse 
of  oedlnary  care,  could  hare  avoided  the  in- 
jury aftw  dIscoTering  tba  dangOT,  If  you  find 
th^  did  or  oonld  haTe  dlscoTored  die  danger 
by  the  exercise  of  MdlBazy  care.  In  deter- 
mining wheUitt  defuidanfB  emiAoy^s  exer- 
cised ordinary  care  to  avoid  the  injury  after 
^IscoTetlng  the  danger,  riHmM  you  ftud  that 
they  did  dtscorer  the  danger,  and  should  yon 
find  that  idafntlff,  by  bis  own  negliecnice.  con- 
tributed to  the  aoddeut  which  produced  the 
Injury  combined  of.  you  will  take  Into  ac- 
count, and  give  due  censHleratlon  to.  the  fact 
(If  you  flndsnehfftcthas  been  proven)  that  the 
conductor  and  motormaft  used  every  efFort 
and  all  the  means  wltbin  tiielr  power  to  stop 
the  tram  and  avoid  the  injuty  to  plaintiff,  by 
applying  the  bvakea,  making  an  effort  to 
catch  the  plaintiff  to  prevent  his  falling  (If 
such  facts  have  be&a  proven),  the  position 
the  train  was  In,  with  r^erence  to  grade 
and  speed,  and  all  oMier  fticts  you  find  dls- 
<doaed  by  the  testimony  bearing  upon  that 
question."  We  think  this  instnictlon  was 
erroneous,  Imt  the  street-railway  company 
cannot  etmiplaln  of  It.  It  was  not  prejudi- 
cial to  It,  but  to  Martin.  One  criticism  of 
couns^  Is  directed  to  fliat  part  of  the  Instruc- 
tion quoted  in  which  the  court  told  the  jury. 
In  effect,  that.  If  they  should  find  that  Martin 
had  n^Ugently  exposed  himself  to  dangw, 
yet  he  might  recover.  If  the  railway  com- 
pany, after  discovering  his  danger.  Inflicted 
the  Injury  upon  him  because  of  Its  tallure  to 
exercise  ordinary  care.  This  instruction  was 
correct  See  Railway  Ga  v.  Hertes.  35  Neb. 
a>4,  52  N.  W.  109B;  Bailroad  Oo.  v.  OrabUn, 
88  Meb.  90.  06  N.  W.  796,  and  S7  N.  W.  622; 
v.t!6N.w.no.l2 — 64 


Shear.  &  R.  Neg.  1 2K.  But  couBsel  says  that 
the  Instruction  was  erroneous  because  not 
■VpUcable  to  the  tects  in  evidence  In  Hie 
ease:  ntat,  because  the  evidence  did  not 
show  that  Mardn  had  placed  hlumelf  In  a  po- 
iltlon  of  -dai^r.  The  evidence  Introduced 
in  betattif  of  the  railway  company  all  tmded 
to  show  tbat  Kartln  attempted  to  board  this 
train  whUe  It  was  In  motion;  and  m  think 
it  a  matter  of  common  sense  Vamt  a  person, 
when  about  to  at^  on  er  off  a  movli^  train, 
la  in  a  situatloa  of  danger.  The  second  ar- 
gaoMnt  Is  that  the  Instmctleii  was  not  ap- 
plicable because  the  evidence  does  not  dis- 
close that  the  railway  compuiy  knew  that 
the  plaintiff,  Martin,  was  in  dang».  We 
have  already  qnoted  the  evidence  ot  the  cim- 
ductor  of  the  train,  to  the  effect  that  Martin 
attempted  to  step  oa  the  train  whHe  It  was 
In  motioB,  and  that  he  (the  4XMt^EKtoi^  saw 
that  he  was  abont  to  fall,  and  that  he  at- 
tenipted  to  catch  btan.  ABo^fesrcrltldsmmade 
to  this  Instmctlon  is  to  that  part  ctf  It  by 
which  the  court  told  the  jury  that  the  railway 
cmnpany  would  be  liable  for  Martin's  Injury 
If,  afto'  discovering  his  danger.  It  fiiiled  to 
exerdse  ordinary  care,  or  If  It  did  not  dis- 
cover his  danger  because  ot  its  failure  to  ex- 
ercise ordinary  care.  In  other  wordB,  the  ar- 
gument is  tbat  the  railway  company  was 
only  bound  to  uerclse  ordinary  care  after  It 
discovered  Martin's  danger,  and  that  Its  em- 
ployee were  nnder  no  obligation  to  observe 
Martin  or  his  coftdnct  until  they  found  him 
In  a  daBgerous  situation.  Under  the  clrcum- 
Btancea  In  evidence  In  this  case,  we  do  not 
think  the  court  erred  In  telling  the  jury  tbat 
the  railway  company  would  be  liable  for 
Martin's  Injury  If  it  foiled  to  exadse  ordi- 
nary care  after  dlseoverinc  his  dangerous  sit- 
uation, or  If,  through  Its  want  of  ordinary 
care,  It  fiaHed  to  discover  his  dangerous  sit- 
uation until  too  late.  The  evidence  Is  undis- 
puted that  Martin  signaled  the  train  to  stop; 
that  the  conductor  and  the  motomun  saw 
him,  and  slowed  tbe  train  down,  and  that  he 
had  a  grip  in  his  band;  and  that  he  was  in- 
tending and  attempting  to  board  tbe  train. 
Under  these  drenmstances.  It  was  Incumbent 
upon  the  emptoyfis  of  the  railway  company 
to  know  that  Martin  was  on  the  train  before 
they  started  It.  Railroad  Oo.  v.  Orablln.  38 
Neb.  80,  56  N.  W.  7M.  and  67  N.  W.  522, 
was  an  actimi  by  Grablln,  as  administrator, 
against  the  railroad  company,  for  tu^llrrent- 
ly.  as  he  alleged,  causing  the  death  of  his 
child  while  trespassing  on  the  railway  com- 
pany's track.  The  railway  company  re- 
Quested  the  trial  court  to  Instruct  the  jury  as 
follows:  "You  are  luitnicted,  *  *  •  If  you 
find  that  the  neidigence  of  tbe  boy  In  going 
nptm  the  track  caused  or  contributed  to  tbe 
Injury,  you  must  find  a  verdict  for  the  de- 
fendant, unless  you  further  find  that  the 
company  or  its  servants  were  willfully  or 
recklessly  negligent  after  the  boy  was  dis- 
covered, or  that  the  engineer  willfully  avoid- 
ed seeing  the  boy  on  the  track  sqoner  than  he 
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did  see  him."  Tbe  refosal  of  the  district 
court  to  give  this  Inatrnctlon  wbs  asBigned 
here  as  «ror,  bat  the  Gonrt  sostalned  the  ac- 
tion of  the  trial  judge,  and  held  that  if  the 
engineer  conld,  by  eserelstng  such  TlgiUuit 
and  careful  lookout  as  was  consistent  with 
his  other  duties  as  engineer,  hare  seen  the 
boy  in  time  to  save  him,  then  Us  iwgleet  to 
exercise  such  careful  and  TlgOant  tocdnnit 
was  negUgmce. 

These  are  the  only  aaslgnmoits  of  error 
which  we  deem  it  necessary  to  notice^  The 
judgment  of  the  district  court  Is  In  all  things 
right,  and  Is  affirmed.  AlBrmed. 


.  SHBASLBT  t.  KBBNS. 
{Supreme  Court  of  Nebraska.    April  10,  1896.) 
DsiD  —  RscoBD  —  Judicial  Bale— Prioritt — Lis 

PSNDIWa — CoseTITDTIOlCAL  LaW. 

1.  A  prior  unrecorded  deed,  passing  the  le- 
Ral  title,  made  in  good  faith,  for  a  vaUiable  con- 
Bideration,  will  take  precedence  of  a  title  baaed 
on  a  judida)  sale  made  nnder  an  attachment  or 
execntioD,  if  snch  deed  be  recorded  before  the 
evidence  of  the  titie  based  on  the  Judicial  sale 
is  recorded.  Harral  y.  Gray,  4  N.  W.  1040.  10 
Neb.  1^,  followed. 

2.  The  amendment  of  section  86  of  the  Code 
of  Civil  Procedore,  passed  and  approved  March 
81,  1887,  considered,  and  held:  (1)  That  so  much 
of  said  amendment  as  makes  a  us  pendens  filed 
at  the  commencement  of  an  acUcm  or  cross  ac- 
tion affecting  the  title  to  real  estate  constrDctlve 
notice  of  snch  action  to  all  persona,  not  parties 
thereto,  who  thereafter  deal  with  the  subject- 
matter  thereof,  is  valid;  (2)  that  so  much  of 
such  amoidment  as  makes  a  lis  pendens  filed  at 
the  commeDcement  of  an  action  or  cross  action 
affecting  the  title  to  real  estat^e,  or  a  Us  pendens 
filed  at  any  time  after  the  commencement  of  such 
action  or  cross  action,  constructive  notice  of  such 
action  to  the  holders  of  liens,  incumbrances,  or 
convejaDces  of  said  real  estate  executed  prior 
to  the  filing  of  such  lis  pendens,  la  uneonstitu- 
tional  and  void. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Buffalo  county; 
Holcomb,  Judge. 

Action  by  George  R.  Sbeasley  against  Fran- 
cis O.  Keens  to  quiet  title.  From  a  decree 
for  plaintiff,  defendant  appeals.  Affirmed. 

R.  .▲.  Moore,  for  ara>^luit.  Fred  A.  Nye, 
for  appellee. 

RAOAN.  a  On  the  31st  day  of  March. 
1800,  D.  A.  McElheney  owned  certain  roil 
estate  in  the  city  of  Kearny,  Neb.,  and  ou 
that  date,  for  a  Taloable  consideration,  sold 
and  conveyed  It,  by  deed,  to  O.  R.  Sheaaley. 
Hheasl^  did  not  record  his  deed  until  the 
Ist  day  of  November,  1890.  On  the  Idth  of 
May,  1880,  Keens  sued  McBlhoi^,  at  law, 
In  the  district  court  of  Buffalo  county,  to  re- 
cover a  sum  of  mon^  which  be  alleged  was 
due  from  McElheney  on  a  contract  in  writ- 
ing; and,  at  tbe  time  of  filing  his  petition 
In  fliat  case,  Keras  caused  an  attactonent  to 
be  Issued,  auxiliary  to  bis  law  action,  and 
lerled  upon  the  property  wblcb  McElheney 
had  cooTcyed  to  Sheasley.  At  tbe  tlni  of 
filing  his  petition  and  suing  out  his  attach- 


ment. Keens,  In  accordance  wHh  the  provi- 
sions of  section  85  of  the  Code  of  CItU  Pro- 
oedure,  ffied  in  the  office  of  the  reffiatn  of 
deeds  of  said  Buffalo  cotmty  a  notice  of  the 
pmdency  of  sndt  actira;  vedting,  amoni; 
other  things,  that  the  real  estate  bi  contnt- 
versy  had  been  attached  to  satlsiy  whatever 
Judgment  ml|^t  be  rendered  therein.  KeeuK 
duly  prosecuted  his  action,  and  Judgment 
was  rendered  finding  the  amount  due  to  him 
^m  McBlheney,  and  sustaining  the  attach- 
ment, and  ord«rtng  the  real  estate  sold  ta 
pi^  the  amount  found  due.  Tbe.  sale  of  the 
real  estate  was  duly  made,  Keeis  becoming 
the  purchaser.  This  sale  was  ooafirmed. 
and  a  deed  ordered  and  issued  to  Ke«i8  for 
the  property,  which  'deed  Keens  put  upw 
record  after  Norember  1,  1860.  At  tbe  time 
Keens  brought  his  suit,  and  filed  notice  un- 
der tbe  statute,  the  pn^>eri7  stood  m  the 
records  of  Buffalo  counly  in  the  nuoe  of 
McElheney,  and  Keens  had  no  knowledge  or 
notice  that  BheasleEy  owned  or  claimed  the 
property  until  about  tbe  time  the  order  of 
ssle  was  issued  for  the  sale  of  the  property 
under  the  attadmient.  At  that  time,  bov- 
ever,  Keois  was  notified  that  Sheade^  claim- 
ed the  property  by  an  unrecorded  deed  from 
McHlheney  dated  the  31st  of  Mardi.  18»>. 
This  action  was  brought  by  Sheasley.  to  the 
district  court  of  Buffalo  county,  to  cance-, 
as  a  cloud  tpon  his  title,  the  deed  by 
Keens  based  on  the  Judicial  sale  above  men- 
tioned. Sheasley  bad  a  decree  as  prayed, 
and  Keens  has  ai^ealed. 

The  question  presmted  by  the  record  is 
this:  Which  has  the  better  titie  to  tbe  real 
estate  in  controTeray,— Sheasley,  who  claims 
under  the  purchase  and  conreyance  from  Mc- 
Elheney,  or  Keens,  who  hidde  a  conTcsrant-e 
of  tbe  property,  based  on  the  Judicial  rale 
made  thereof  nnder  the  attachment  pmoeed- 
ings  had  while  Sheasley's  deed  woa  nnrecord- 
ed,  and  while  E^ens  was  entirely  ignoraDt 
that  Sheasley  had  any  claim  or  title  to  the 
property? 

Section  4108,  Oomp.  St  1885,  provides  that: 
"All  deeds,  mortgages  and  other  instnunenu 
of  writing  which  are  required  to  be  reconted. 
shall  take  effect  and  be  in  force  firom  nnd 
after  tbe  time  of  delirering  the  same  to  tb*- 
re^ster  of  deeds  for  record,  and  not  beforf. 
as  to  all  creditors  and  sabeequoit  pmvha- 
ers  In  good  faith  without  notice;  and  all 
such  deeds,  mortgages  and  other  Inatnuucms 
shall  be  adjudged  void  as  to  all  smdt  nfO- 
itors  and  subsequent  purchasers  without  no- 
tice whose  deeds,  mortgages  and  other  in- 
struments duUl  be  first  recorded:  proTltlni. 
that  such  deeds,  mortgages  or  inatnunents 
shall  be  Tolld  between  the  parties."  This 
statute  has  been  In  force  since  1^7,  and 
re-enacted  by  the  legislature  of  ISST.  rb« 
statute  Just  quoted  was  first  construed  by 
this  court  m  Bennet  t.  Fooks.  1  Neb.  465.  In 
that  cose,  Fo<As  made  a-  mortgage  on  tiu»  M 
of  October,  1857,  upon  certain  real  estate. 
This  mortgage  was  not  ffi^  for  record  ontil 
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April  6,  1SS58.  One  Mofflt  obtained  a  Judg- 
ment Bjsalnst  Fooks  In  December,  1857,  ou 
which  an  execution  was  iasued  and  levied 
upon  the  mortga^d  real  estate,  and  the  same 
was  BfAi  to  him  aa  the  80th  of  January, 
1858,  and  on  that  date  the  sherUt  Issiwd  to 
him  a  certificate  of  the  sale.  Up  to  this 
time,  MofBt  had  no  knowledge  of  the  ex\Bt- 
ence  of  the  mortgage.  At  that  time  the  law 
did  not  require  Judicial  sales  to  be  confirm- 
ed by  the  court,  and  the  certificate  of  sale 
sued  by  tiie  sheriff  to  the  purchaser  at  the  Ju- 
dicial sale  entitled  the  latter  to  a  deed  for  the 
premises,  unless  the  execution  debtor  re- 
deemed them  within  a  certain  tlqie.  In  a 
suit  to  foreclose  the  mortgage,  brought  snb- 
sequent  to  the  date  it  was  filed  for  record, 
the  court  held  tliat  the  purchaser  of  the  real 
estate  at  the  execution  sale  had  acquired  a 
title  dlTested  of  the  lien  of  the  mortgage. 
The  construction  of  the  section  of  the  stat- 
ute quoted  above  was  again  before  the  court 
in  Galway  v.  Klalchow,  7  Neb.  285;  and  in 
that  case  the  court  overruled  Bennet  t. 
Fooks,  supra,  and  held.  In  effect,  that  a  title 
or  Hen  to  real  estate,  based  on  an  unrecord- 
ed conveyance  thereof,  would  prevail  over  a 
title  thereto  based  on  a  Judicial  sale  of  sabl 
real  estate,  provided  the  unrecorded  convey- 
ance should  be  filed  for  record  before  the 
conveyance  based  on  the  Judicial  sale  was 
recorded.  To  the  same  effect  are  Mansfield 
V.  Gregory,  8  Neb.  432,  1  N.  W.  382;  Harrai 
V.  Gray,  10  Neb.  186.  4  N.  W.  1040;  Mans- 
field V.  Gregory.  11  Neb.  297,  9  N.  W.  87; 
Hubbart  v.  Walker,  19  Neb.  94,  26  N.  W.  713. 
To  state  tbe  effect  of  the  cases  quoted  above 
by  paraphrasing  the  language  of  Cobb,  J.,  in 
Uarral  v.  Gray,  supra:  A  prior,  unrecorded 
deed,  jiasslng  the  legal  title,  made  In  good 
faith,  for  a  valuable  consideration,  will  take 
precedence  of  a  title  based  on  a  Judicial  sale 
made  under  an  attachment  or  execution,  if 
such  deed  be  recorded  before  the  evidence 
of  the  title  based  on  the  Judicial  sale  Is  re- 
corded. Applying  the  doctrine  of  these  cases 
last  cited  to  the  facts  of  the  case  at  bar,  It  is 
clear  that,  if  Keens'  title  depends  upon  the 
construction  of  the  statute  quoted  above,  ft 
must  fall,  for  two  reasons:  (1)  The  deed 
which  he  obtained  to  the  real  estate.  In  pur- 
simnce  of  the  Judicial  sale  made  thereof,  was 
not  filed  tflT  record  in  the  office  of  the  regis- 
ter of  deeds  until  after  the  deed  made  by 
McElheuey  to  Sheasley  was  reconled;  and 
(2)  before  the  Judicial  sale  was  confirmed,  on 
which  Keens'  titie  was  based,  he  had  actual 
knowledge  that  Sheasley  claimed  title  to  the 
real  estate  by  virtue  of  the  McElhoney  deed. 

2.  Section  86  of  the  Code  of  Civil  Proce- 
dure, so  far  as  the  same  is  material  here.  Is 
ns  follows:  "When  the  summons  has  been 
served  or  publication  made  the  action  Is 
pending  so  as  to  charge  third  persons  with 
notice  of  pendency,  and  while  pending,  no 
interest  can  be  acquired  by  third  persons  In 
the  subject  matter  thereof  as  Sfminst  the 
plaintiff's  title;  provided  however,  that  In 


all  actions  brought  to  affect  the  title  to  real 
property  the  plaintiff  may  either  at  the  time 
of  filing  his  petition  or  afterwards  file,  or  In 
case  any  defendant  sets  up  an  affirmative 
cause  of  action  and  demands  relief  which 
shall  affect  the  title  to  real  estate,  may  at 
the  time  of  filing  such  answer  or  any  time 
afterwards,  file  with  the  cleA  or  register 
of  deeds  of  each  county  In  which  the  said 
real  estate  thus  to  be  affected  or  any  part 
thereof  may  be  situated,  a  notice  of  the  pend- 
ency of  such  action,  containii^;  the  names 
of  the  parties,  the  object  of  the  action  and  a 
description  of  the  property  in  such  county 
sought  to  beaffected  thereby.  *  *  *  From 
the  time  of  filing  such  notice  shall  the  pend- 
ency of  such  actitm  be  constructive  notice 
to  any  purchaser  or  Incumbrancer  to  be  af- 
fected thereby  and  every  person  whose  con- 
veyance or  Incumbrance  la  subsequently  ex- 
ecuted or  subsequently  recorded  shall  be 
deemed  to  be  a  subsequent  purchaser  or  In- 
cumbrancer, and  shall  be  bound  by  all  pro- 
ceedings taken  in  said  action,  after  the  filing 
of  such  notice  to  the  same  extent  as  if  be 
were  made  a  party  to  the  action."  Tliat 
part  of  section  85  of  the  Code  of  Civil  Pro- 
cedure quoted  above,  preceding  the  words 
"provided  however,"  has  existed  In  this 
state,  for  many  years,  as  section  85  of  the 
Code  of  Clvii  Procedure.  In  the  year  1887 
(see  Sess.  Laws  1887,  p.  643)  the  legislature 
amended  said  section  85  by  adding  to  It  the 
words  "provided  however,"  and  all  the  lan- 
guage which  follows  those  words.  Coimsel 
for  the  appellant  now  contends  that  his  cli- 
ent's title  to  the  real  estate  In  controversy 
does  not  depend  upon  said  section  410S. 
Comp.  St.  1895,  quoted  above,  and  the  con- 
struction placed  on  said  section  by  the  deci- 
sions of  this  court  above  cited,  as  said  deci- 
sions were  all  rendered  pnor  to  the  said 
amendment  of  said  section  85.  Counsel's 
contention  Is  that  by  reason  of  the  Us  pen- 
dens filed  by  Keens  at  the  time  he  brought 
his  suit  against  McElheney,  and  caused  the 
real  estate  In  controversy  to  be  attached, 
Sheasley  was,  in  effect,  made  a  party  to  that 
action;  that  the  lis  pendens  operated  as  con- 
structive service  upon  Sheasley,  and  bound 
him  by  the  Judgment  rendered  In  the  suit 
of  Keens  against  McEIheney,  In  the  same 
manner  and  to  the  same  effect  as  he  would 
have  been  bound  had  he  been  in  fact  a  par- 
ty defendant  to  that  action,  and  served  with 
constructive  service;  and  that,  as  Sheasley 
made  no  defense  to  that  suit,— did  not  ap- 
pear therein  and  set  up  his  cliitm  of  title.— 
he  cannot  now  question  In  this,  a  colLiteral 
proceeding,  appellant's  title.  This  Is  doubt- 
less a  correct  construction  of  said  section  85 
of  the  Code  of  Civil  Procedure,  as  it  now  ex- 
ists; and  this  brings  ns  to  a  consideration  of 
the  provisions  of  the  amendment  to  said 
section  made  by  the  legislature  in  18S7. 

The  section,  as  it  stood  prior  to  the  amend- 
ment, was  as  follows:    "When  the  sum- 
mons has  been  served  or  publication  made 
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the  acHoD  is  pending  so  as  to  ctiarge  third 
persons  with  notice  of  pendency  and  while 
pending  no  interest  can  be  acquired  by  third 
persons  in  the  subject  maiter  luereof  as 
against  the  plaintiff's  title."  The  Roman  or 
ciril  law  proTided  that  "a  thing  concerning 
which  there  is  a  controversy  is  proliiblted 
durli^  the  salt  from  being  alienated." 
Benn.  Lis  Fend.  63.  And  one  of  the  rules 
adopted  by  Lord  Bacon,  when  clfancetlor  of 
England,  was  in  this  language:  "No  decree 
bindeth  any  that  cometh  in  Ixma  fide  by 
conveyance  from  the  defendant  before  the 
bill  exhibited  and  is  made  no  party  neither 
by  bill  nor  order,  but  where  he  comes  in 
pendente  lite,  and  while  the  suit  is  in  full 
prosecution,  and  wtthoot  any  color  of  al- 
lowance or  privity  of  the  court,  there  reg- 
nlarly  the  decree  bindeth."  Benn.  Lis.  Pend. 
07.  It  will  thus  be  seen  that  this  section  of 
the  Code,  as  It  existed  prior  to  its  amend- 
ment Id  1887,  was  a  legislative  adoption  of 
the  equity  rule  of  Us  pendms  that  had  existed 
from  time  Immemorial.  Doubtless,  the  rule 
owed  its  <Hlgln  to  considerations  of  public 
policy,  and  was  designed  to  give  force  and 
effect  to  decrees  affecting  property,  and  to  In- 
spire confidence  in  titles  based  on  such  de- 
crees. By  the  provisions  of  said  section  85, 
as  It  existed  prior  to  this  amendtueDt,  third 
persoDs  acqniring  an  interest  In  property  in 
litigation  were  only  bound  by  the  judgment 
rendered  In  mch  action  If  they  acquired 
their  Interest  In  the  property  after  such  ac- 
tlrai  was  pending,  and  the  action  was  de- 
clared to  be  pendbig  after  the  snmmons  had 
been  served  or  publication  made  on  the  de- 
fendants to  the  action.  An  analysis  of  the 
amendment  made  by  the  legislature  shows 
that  two  things  were  attempted:  (1)  To 
make  a  lis  pmdens  filed  at  the  time  an  ac- 
tion or  cross  action  wu  broogbt,  affecting 
the  title  to  real  estate,  constructive  notice 
to  persons,  not  parties  to  the  snlt,  acquiring 
any  Interest  in  the  subject-matter  thereof, 
from  the  time  of  the  filing  of  such  lis  pea- 
dens,  instead  of  from  the  time  whrai  the 
suit  pended  ss  to  tne  defradants  therein. 
We  know  of  no  provision  of  the  ccmstltutlon 
which  this  part  of  the  amoidment  violates. 
It  is  not  amendatOTy  of,  nor  does  It  conflict 
with,  any  other  statute  prescribing  the  time 
In  which  a  suit  shall  be  deemed  pending  as 
to  persons  not  made  parties  thereto.  It  is 
not  in  conflict  with  section  19  of  the  Code 
of  Civil  Frocedm-e,  because  that  section  of 
the  Code  prescribes  the  time  In  which  an  ac- 
tiou  siiaU  be  deemed  pending  as  to  the  de- 
fendants thereto.  But  the  amendment  un- 
der consideration  attempts  to  make  a  lis 
pendens  filed  at  the  commencement  of  an 
action  or  cross  action  affecting  the  title  to 
teal  estate,  or  a  lis  pendens  filed  any  time 
after  the  commencement  of  such  action  or 
cross  action,  constnicttve  noUce  to  the  h(Ad- 
ers  of  unrecorded  conveyances  or  Incum- 
brances of  snch  real  estate,  though  executed 
prior  to  the  time  of  the  filing  of  snch  lis 


pendens.  The  holder  of  an  unrecorded  deed 
or  mortgage  affecting  the  real  estate  involv- 
ed In  the  litigation  in  which  the  Us  pendens 
Is  filed,  though  snch  mortgage  or  deed  was 
executed  long  prior  to  the  time  of  the  fllln« 
of  the  Us  pendens.  Is,  by  the  amendment,  la 
effect,  made  a  party  to  the  suit  in  which  the 
Us  pendens  is  filed,  and  declared  to  be  bound 
by  the  judgment  rendered  in  that  action,  la 
the  same  manner  as  If  he  was  in  fact  madf> 
a  party  to  the  suit  and  served  with  notice  bj 
publication.  Section  77  of  the  Code  of  Ciril 
Procedure— in  force  when  the  amendmen*. 
undw  consideration  was  enacted,  and  in 
force  long  prior  to  that  time— defines  In  what 
cases  constructive  service  may  be  bad,  and 
•upon  what  persons;  and,  by  this  section, 
eonstroctive  service  is  limited  to  nonrp^I 
dents  of  the  state  and  foreign  corporations, 
except  where  the  defendant,  bdng  a  residcoi 
of  the  state,  has  departed  therefrom,  or  from 
the  county  of  his  residence,  with  intent  t<> 
delay  or  defiraud  his  creditors,  or  to  avoid 
the  service  of  Anmmons,  or  keeps  himself 
concealed  therein  with  a  like  Intent.  It  wiu 
thus  be  seen  that  the  l^slatnre,  enacr- 
iug  the  ameadmrat  to  said  section  85,  has 
amended  secti<m  7T  of  the  Code  of  Civil  Pro- 
cedure, providing  for  constructlTe  service. 
The  tfbe  to  the  act  by  which  the  section  was 
amended  Is  as  follows:  "An  act  to  amend 
section  %  of  the  Oode  of  Civil  Procednre  Id 
regard  to  lis  pendens  and  to  repeal  said  orls- 
Inal  section."  Nowhere  In  the  title  of  tbia 
act  Is  any  reference  whatev«  made  to  con- 
structive service,  or  to  the  statutes  upon  that 
subject  The  tide  ot  the  act  doe*  not  pur- 
port to  deal  with  the  subject  of  constrncUve 
service,  nra  Bm«id  sectUm  77  of  the  Oode 
of  CivU  I^ocednieb  In  other  words,  the  leg- 
islation embraced  In  the  amendmoat  Is  en- 
tirely foreign  to  the  object  of  the  act  as  ex- 
pressed In  Its  title.  It  therefore  Ttolates  aecv 
tion  11.  art  8,  of  the  constltatlon.  wMeh  de- 
clares that  **no  bin  shall  contain  more  than 
one  subject  and  the  same  shall  be  idcarty 
expressed  in  Its  title  and  no  law  shan  be 
amended  unless  the  new  act  contain  the  said 
sectlODor  sections  soauended  and  Oie  section 
or  seotlims  so  amended  shdl  be  repealed.'' 
See.  also.  Smalls  t.  White,  4  Nd).  S5S;  City  of 
l^cumseh  v.'  Phillips,  6  Neb.  305;  Sowrelm 
V.  State,  7  Neb.  408;  State  v.  Ple^  Co..  10 
Neb.  470.  6  N.  763;  State  v.  l^caster 
Co..  17  Neb.  85.  22  N.  W.  228;  State  T.  Coi^ 
ner,  22  Neb.  265.  34  N.  W.  489. 

We  reach  the  conidurions,  thoefore:  (!• 
That  so  much  of  the  amendment  to  section 
86  of  the  Code  of  Otni  Procedure,  passed 
and  approved  March  31, 1887,  as  m^es  a  lis 
pendens,  filed  at  the  commencement  of  an 
action  or  cross  action  affecting  the  title  to 
real  estate,  oonstructive  notice  of  the  suit, 
to  lUl  persons  not  parties  thereto,  and  there- 
after dealing  with  the  subject-mattM  there- 
of, is  valid.  And  persons  who  acquire  an 
Interest  in  the  subject-matter  of  a  salt  affect- 
ing the  title  to  real  estate  will  hM  sncli  In- 
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terest  subject  to  the  disposition  made  of  tbe 
real  estate  by  the  Judgment  flnally  pro- 
noimced  In  the  action.  &)  That  so  much  of 
said  amendment  as  makes  a  lis  pendens  filed 
at  the  commencement  of  an  action  or  cross 
action  aCTectlng  the  tiae  to  real  estate,  or  a 
lis  pendens  filed  at  any  time  after  the  com- 
mencement of  such  action  or  cross  action, 
coDstnictive  notice  of  such  action,  to  the 
hold^^  of  liens,  Incumbrances,  or  convey- 
ances of  said  real  estate  executed  prior  to 
the  filing  of  such  lis  pendens,  is  unconstitu- 
tional and  Toid.  The  decree  of  the  district 
court  is  right,  and  is  affirmed.  Affirmed. 


VAN  IBTTBN  t.  BDWARDS. 
(Supreme  Court  of  Nebraska.    April  10,  1896.) 

DiBBOTING  VbRDICT. 

It  is  error  to  direct  a  Terdict  for  the  de- 
fendant, when  the  eTtdence  is  snfiident  to  war- 
rant a  nnding  and  judgment  for  the  plaintiff. 
(SjllatKis  by  the  Goort.) 

Errcv  to  jMstrlct  court.  Douglas  comity; 
Scott  Judge. 

Action  by  Emma  L.  Van  Etten  against 
R.  Edwarda  Verdict  directed  for  defendant, 
and  idolntlff  brings  error.  BeTersed. 

D.  Van  Etten.  for  plaintiff  in  error.  Mc- 
Clanahan  &  Halligan,  for  defendant  in  error. 

NORVAL.  J.  This  was  an  action  by  Em- 
ma L.  Van  Etten  against  Dell  B.  EdwaAls  to 
recover  the  sum  of  ?397.77,  with  8  per  cent 
Interest  thereon  from  April  9,  1800.  At  the 
close  of  the  plaintlfTs  testimony  the  court 
instructed  the  jury  to  return  a  verdict  for 
the  defendant  which  was  accordingly  done, 
and  Judgment  was  entered  upon  the  verdict 

David  Van  Etten  was  the  only  person  who 
save  evidence  in  the  case.  He  testified  that 
he  ofTered  to  sell  to  the  defendant  through 
her  agent,  John  B.  Edwards,  three  promis- 
sory notes,  aggregating  the  sum  of  J400, 
given  by  J.  Buls,  dated  March  17,  1887,  and 
secured  by  a  chattel  mortgage;  that  Mr.  Ed- 
wards said  that  he  would  look  at  the  prop- 
erty securing  the  notes,  and  subsequently,  on 
Dt'cember  1. 1887,  he  came  to  Mr.  Van  Etten, 
and  proposed  tolethimbaveflOOonthenotes, 
saying  that  he  would  collect  the  mortgage 
and  pay  Van  Etten  all  above  $115.  This 
proposition  was  accepted,  the  $100  was  paid, 
and  the  following  Instrument  was  executed 
by  the  defendant:  "Omaha,  Nebr,,  December 
1,  1887.  I  have  this  day  bought  of  David 
A'an  Etten  three  promissory  notes  for  one 
hundred  and  thirty  three  >Vioo  dols.,  one 
hxmdred  and  thirty  three  "/mo  dols.,  one 
hundred  and  thirty  three  ></ioo  dols.,  re- 
spectively, signed  by  J.  Buls,  and  payable  to 
Marl  Kochem,  or  order,  and  dated  March  19, 
1887,  and  secured  by  a  certain  chattel  mort- 
gage upon  goods  and  chattels  of  said  J.  Bnls, 
In  Sarpy  Co.  1  hereby  agree  with  sold  Da- 
vid Van  Etten  to  pay  him  all  sums  of  money. 


notes,  or  securities  realized  upon  a  settle- 
ment with  J.  Buls,  or  a  forecloenre  of  said 
mortgage,  over  and  above  the  sum  of  one  hun- 
dred and  fifteen  dollars  and  the  expenses  and 
costs  of  said  setUement  or  foreclosure,  pro- 
vided said  settlement  or  foreclosure  is  obtain- 
ed on  or  before  the  expiration  of  sixty  days 
from  the  date  of  this  agreement  and  I  here- 
by agree  to  proceed  under  said  mortgage 
within  fifteen  days  from  the  aforesaid  date 
thereof.  Dell  R.  Edwards,  by  J.  E.  Ed- 
wards, Her  Atty.  In  Pact"  Before  this  ac- 
ticm  was  brought,  the  foregoing  Instrument 
was  duly  as^gned,  for  a  valuable  considera- 
tion, to  the  plaintiff,  by  Mr.  Van  Etten;  Mr. 
Buls  paid  his  note  to  the  defendant  wlthont 
foreclosure  of  the  mortgage;  and  the  latter 
has  failed  and  refused  to  account  to  the 
plaintiff  for  any  portion  thereof,  although 
requested  to  do  so.  Mr.  Van  Etten  further 
testified  that  the  three  notes  signed  by  Buis 
were  left  with  tbe  defendant  as  collateral 
security  for  the  loan  of  $100. 

It  was  attempted  to  be  shown  on  the  wit- 
ness' cross-examination  that  he  gave  a  bill 
of  sale  of  the  notes  to  the  defendant  at  the 
time  the  paper  copied  above  was  executed; 
but  if  such  a  bill  of  sale  was  given,  it  was 
neither  eetahllsbed  by  the  evidence  nor  in- 
troduced on  the  trial.  It  appears,  from  the 
testimony,  that  tbe  defendant  did  not  pro- 
ceed to  collect  the  money  from  Mr.  Buls  by 
foreclosure  within  the  time  specified  in  the 
contract  but  on  the  contrary,  that  defend- 
ant's agent  Mr.  Edwards,  stated  to  Van  Et- 
ten that  he  considered  it  better  to  collect  the 
money  without  foreclosure,  end  the  latter 
agreed  to  this.  The  answer  seta  up  that  Mr. 
Van  Etten  made  certain  false  representa- 
tions to  the  d^endant,  whereby  she  was  in- 
duced to  sign  the  instrument  already  men- 
tioned, but  no  proof  was  offered  In  support 
of  such  averment  Under  the  evidence,  a 
verdict  should  have  been  returned  for  the 
plaintiff  for  the  difference  between  tbe 
amoant  collected  by  the  defendant  on  the 
three  notes  of  Buls,  with  Interest  thereon, 
less  f  116.  It  follows  that  the  court  erred  In 
directing  a  verdict  for  the  defendant,  for 
which  error  the  Judgment  must  be  reversed, 
and  the  cause  remanded.  Reversed  and  re- 
manded. 


SLOAN,  Sheriff,  t.  BAIN. 
(Supreme  CJonrt  of  Nebraska.    April  10,  1896.) 
Trespasbing  Akimalb — LiBN — Notice. 

1.  One  taking  up  stock  trespassing  upon  his 
cultivated  lands  most  in  order  to  preserve  the 
lien  allowed  for  bis  damages,  comply  substao- 
tiall.v  wi*h  the  pmvisiona  of  our  herd  law. 
Comp.  nt  c.  2,  art  8. 

2.  The  question  of  reuonableneBS  of  tbe 
notice  re<iuirod  to  l>e  given  the  owner  of  stock 
so  taken  up,  if  known,  is  generally  one  of  fact 
depending  upon  tbe  circnmstaoces  of  the  particu- 
lar case. 


(SyUabuB  by  the  GoorC) 
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Error  to  district  eonrt,  Pawnee  county; 
Busli,  Judge. 

Action  by  Brlson  Bain  against  J.  Q.  Sloan, 
sheriff.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Rerersed. 

O.  E.  BeckM*  and  W.  W.  Glflen.  for  plain- 
tiff In  error.  D.  D.  Davia  and  0.  N.  May- 
berry,  for  defendant  In  error. 

POST,  C.  J.  This  was  an  action  of  re- 
plevin, commenced  before  a  justice  of  the 
peace  for  Pawnee  county,  from  whence  it 
was  token  by  appeal  to  the  district  court  for 
said  county,  when  a  trial  was  liad,  resulting 
In  a  verdict  and  Judgment  for  Bain,  the 
plaintiff  therein,  and  which  has  been  re- 
moved into  this  court  for  review  by  means 
of  the  petition  in  error  of  filoan,  the  de- 
fendant below. 

The  facts  out  of  which  the  controversy 
arose  are  briefly  stoted  as  follows:  One' 
Oeorge  Gartner,  in  the  month  of  March,  1892, 
tooli  up  certain  cattle,  the  property  of  the 
defendant  in  error,  Bala,  found  trespassing 
upon  his  (Gartner's)  cultivated  land,  in  Paw- 
nee county.  Fifteen  days  later  he  caused 
Bain  to  be  served  with  notice,  of  which  the 
following  Is  a  copy:  "Mayberry,  Neb.,  April 
12,  '92.  Mr.  Brison  Bain:  You  are  hereby 
notified  that  on  the  'Z8tb  day  of  March,  1892, 
I  took  up  some  stock  that  I  listed  as  strays, 
and,  from  Information  I  have  received,  I  am 
led  to  l:)elleve  that  they  belong  to  you.  1 
liave  ten  now  in  my  posseaalon,  and  they  are 
described  as  follows:  •  •  *.  Which  ani- 
mals did  trespass  upon  my  lauds,  and,  as  1 
thought  that  the  said  animals  were  strays, 
I  took  them  up  as  strays,  and  listed  them 
as  required  by  law.  The  amount  of  damages 
said  stock  done  I  have  placed  at  $25.  Yon 
are  required  to  pay  the  above  charges  within 
forty-eight  hours  from  the  delivery  of  this 
notice,  or  said  stock  will  be  sold  as  provided 
by  law.  I  have  appointed  Mr.  W.  F.  Parker 
to  act  as  arbitrator,  should  you  not  feel  satis- 
fied with  the  amount  of  damages  in  the  with- 
in notice.  George  Gartner."  Bain,  it  ap- 
pears, paid  no  attention  to  the  foregoing  no- 
tice, and  Gartner  In  due  time  filed  his  claim, 
with  proof  of  service,  with  Joseph  Brown,  a 
justice  of  the  peace  for  said  county,  who 
found  that  the  cattle  in  question  had  been 
taken  up  while  trespassing  upon  Gartner's 
land,  and  ordered  them  sold  to  satisfy  the 
damage  of  the  latter,  assessed  at  $25.  A 
writ  was  thereupon  Issued  to  the  defendant 
helow.  i^loan,  commanding  him,  as  sheriff, 
to  sell  said  cattle  as  upon  execution;  but, 
before  the  day  appointed  for  the  sale,  they 
wore  taken  from  his  possession  by  virtue 
of  the  order  of  replevin  in  this  cause. 

(Partner,  without  doubt,  had  a  lien  upon  the 
ctutie  In  controversy,  when  taken  up  by 
hliii,  for  the  amount  of  his  damage.  Hence 
our  investigation  involves  a  single  Inquiry, 
Tl7..  whether  such  lien  existed  in  his  favor 
at  the  time  this  action  was  commenced.  It 


has  been  frequently  held  that  one  taking  up 
sto^  while  trespassing  upon  bis  premises 
must.  In  order  to  preserve  the  lien  allowed 
for  his  damages,  comply  substantially  with 
the  provisions  of  our  herd  law  with  respect 
to  notice,  etc.  Ck>mp.  St.  c.  2,  art.  8;  Hag- 
gard V.  Wallen,  6  Neb.  271;  Bucher  v.  Wag- 
oner, 13  Neb.  424,  14  N.  W.  160;  Hansoom  v. 
Burmood.  35  Neb.  504,  53  N.  W.  371.  Al- 
though, as  said  in  the  case  last  cited,  notice 
must  be  given  to  the  owner  of  stock  so  taken 
up,  If  known,  within  a  reasonable  time,  the 
question  is  generally  one  of  fact,  depending 
upon  the  circumstances  of  the  particular 
case;  and  it  cannot  be  asseited,  as  a  propo- 
sition of  law,  that  the  time  in  this  case,  15 
days,  is  unreasonable,  there  being  no  evi- 
dence tending  to  prove  knowledge  by  Gart- 
ner of  Bain's  ownership  previous  to  the  date 
of  the  notice  above  set  out.  There  was  proof 
of  a  tender  by  Bain,  before  the  commence- 
ment of  this  action,  of  the  sum  of  three  dol- 
lars, In  satisfaction  of  Gartner's  lien;  but 
there  was  no  evidence  whatever  tending  to 
show  the  amount  of  the  damage  actually 
suffered  by  the  latter.  The  evidence  is  en- 
tirely free  from  conflict,  and  suggests  no  rea- 
son for  holding  that  the  statutory  lien  upon 
the  cattle  Impounded  has  been  discharged 
by  act  of  Gartner  or  by  operation  of  law.  It 
follows  that  the  right  of  possession  of  the 
property  in  controversy  was,  at  the  tlm«' 
this  action  was  commraiced,  in  the  plaintiff 
In  e^ror.  The  Judgment  Is  accordingly  re- 
versed, and  the  cause  remanded  for  fnrther 
proceedings  in  the  district  court  Reversed 
and  remanded. 


FARMERS'  LOAN  &  TRUST  CO.  t.  UEM- 

MINGER.  County  Treasnrer,  et  al. 

(Supreme  Court  of  Nebraska.    April  10,  1S96.) 

Taxation  or  FEaaoNAi^  —  Lisx  —  Pbioriti  — 
Harmlkss  Errok. 

1.  Taxes  assessed  on  personal  property  are 
a  lien  from  and  after  the  wlivery  of  tbe  tax  list 
to  the  county  treasurer  npon  all  the  personal 
property  owned  b;  the  person  assessed.  Beyn- 
oldH  T.  Fisher,  81  N.  WTeOS.  43  Neb.  172.  261- 
lowed. 

2.  The  lien  of  Bcch  taxes  is  paramount  to 
the  lien  of  a  chattel  mortgage  exeented  aftM 

the  delivery  of  the  tax  list  to  the  county  treas- 
urer. 

3.  The  admission  of  Immaterial  evidence  in 
a  cause  tried  to  a  jury  is  no  gronnd  for  reversaK 
where  it  had  no  effect  on  the  result,  and  the  ver- 
dict could  not  bare  been  different  had  the  ob- 
jcutional  evidence  been  excluded. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Madlstn  oovrn^; 
AU&x,  Judge. 

Action  by  the  Fanners*  Loan  &  Trust  Goin- 
pany  against  T.  F.  Memmlagert  as  connty 
treaBurer,  and  the  suretlea  on  his  bond. 
Judgment  for  defendants.  Plaintiff  brings 
error.  Affirmed. 

Wigton  9c  Whitham.  for  plaintiff  In  error. 
Robinson  &  Reed,  f<H*  defendants  In  error. 
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NOSYAL,  J.  On  the  13tli  day  of  Decem- 
ber, 1888,  James  McMabon  executed  a  chattel 
mortgage  on  certain  personal  prop^tr  to  the 
plaintiff,  tbe  Farmers'  Loan  &  Trust  Com- 
pany, to  secure  tbe  payment  of  $500,  wiiicta 
was  tbe  next  day  duly  filed  In  tbe  county 
clerk's  office  of  Madison  county.  To  secure 
the  said  sum,  on  October  9,  1889,  McMahon 
executed  another  mortgage  to  the  plaiirtlff, 
upon  tbe  same  property  described  In  tbe  prior 
mortgage,  and  also  a  pony  and  colt,  and  a 
copy  of  the  Instrument  was  duly  filed  the  fol- 
lowing day.  Personal  taxes  were  legally  aa- 
seesed  and  levied  against  said  McMahon,  in 
Madison  county,  for  the  years  and  amounts 
following:  1880,  $10.31;  1881,  »14.39;  18S1. 
$13.50;  1885,  $13.78;  1886.  $10.14;  1887,  $6.< 
93;  1888,  $4.81;  1888.  $11.97.  Tbe  tax  list 
covering  these  taxes,  wltb  the  warrants  re- 
quired by  law  duly  attached,  were  delivered 
to  the  county  treasurer  of  Madison  county 
for  collection;  and,  all  of  said  taxes  remain- 
ing unpaid,  tbe  defendant  T.  F.  Memmlnger, 
as  such  treasurer,  seized  on  January  2T,  1890, 
the  mortgaged  chattels,  for  the  satisfitction 
of  tbe  above  taxes  due  the  county,  while  the 
property  was  In  the  possession  of  plaintiff 
under  its  mortgages,  and  sold  the  same,  ap- 
plying the  proceeds  to  the  payment  of  said 
taxes.  Plaintiff  thereupon  brought  this  ac- 
tion, on  the  treaaurer's  bond,  for  tbe  conver- 
sion of  tbe  property,  and  from  a  verdict  and 
judgment  for  the  defendants  the  plaintifF 
prosecutes  error  to  this  court 

Tbe  i>etltlon  in  error  contains  28  assign- 
ments, only  three  of  which  are  argued  in  tbe 
brief  of  plaintiff,  and  the  others  most  be  re- 
garded as  waived,  and  will  not  be  considered. 

Objection  is  made  to  the  f<dlowlng  Instruc- 
tion glvMi  by  the  court  on  Its  own  motion: 
''Under  tbe  law  of  this  state,  as  It  existed 
during  the  period  covered  by  the  transactions 
involved  In  this  case,  the  taxra  assessed  up- 
on the  personal  property  of  a  citizen  were  a 
lien  upon  the  personal  property  of  such  per- 
son from  and  afterthe  time  the  tax  bookswere 
received  by  tbe  tax  collector;  and  this  lien 
would  continue  against  all  personal  property 
owned  and  in  the  possession  of  the  delin- 
quent In  tbe  county,  so  long  as  the  tax  re- 
mained upon  the  tax  books  and  impaid,  and  a 
person  taking  a  chattel  mortgage  npon  any 
of  such  property  would,  by  tbe  record  of  such 
tax,  be  charged  with  the  notice  of  such  tax 
lien."  It  Is  aiifued  in  the  brief  that  this  In- 
struction Is  erroneous.  In  stating  that  personal 
taxes  are  a  lien  on  the  personalty  of  the  per- 
son assessed,  from  the  date  of  tbe  delivery 
of  the  tax  list  to  the  county  treasurer.  It  Is 
Insisted  that  the  lien  of  such  taxes,  in  this 
state,  does  not  attach  imttl  after  the  treas- 
urer or  tax  collector  receives  tbe  tax  books  or 
lists,  a  demand  has  been  made  upon  the 
taxpayer  for  the  payment  of  the  taxes  as- 
sessed, and  a  levy  has  actually  been  made 
by  the  officer.  There  is  some  support  for  this 
rantention  In  the  authorities  cited  from  the 
state  of  Illinois,  and  the  language  used  in  the 


dedsioa  of  this  court  In  Hill  v.  Palmer,  32 
Neb.  682,  49  N.  W.  7ia  In  &1U  v.  Palmer 
tbe  property  was  puichaaed,  without  actual 
notice  of  the  lien  for  taxes,  two  days  prior 
to  the  date  of  the  tax  warrant  Issued  by  the 
township  collector,  and  the  levy  thereunder. 
It  did  not  appear  when  the  tax  books  were 
delivered  to  the  collector.  The  court  held 
that  tbe  property  sold  was  not  subject  to 
sale  for  tbe  taxes  assessed  against  tbe  vm- 
dor.  The  case  referred  to  was,  In  effect,  over- 
ruled by  the  decision  of  Reynolds  v.  Fisber, 
43  Neb.  173,  61  N.  W.  696,  where  the  precise 
question  here  Involved  was  passed  upon,  ad- 
verse to  the  contention  of  this  plaintiff.  In 
that  case  the  tax  debtor  executed  chattel 
mortgages  upon  the  property  after  the  de- 
livery of  the  tax  book  to  the  county  treasurer. 
The  possession  of  the  property  was  delivered 
to  the  mortgagees,  and  the  county  treasurer 
brought  r^levin;  claiming  the  right  of  pos- 
session, as  such  officer,  under  and  by  virtue 
of  the  statutory  lien  for  the  personal  taxes 
previously  levied  against  the  mortgagor.  No 
levy  for  the  taxes  had  been  made  by  the 
treasurer,  nor  was  any  payment  of  the  taxes 
demanded  until  after  possession  bad  been 
taken  under  the  mortgages.  This  court  re- 
versed the  Judgmmt  of  the  district  cotut; 
holding  that  personal  taxes  are  a  lien  from  the 
delivery  of  the  tax  list  to  the  treasurer,  not 
only  upon  the  personalty  assessed,  but  on  all 
such  property  subsequently  acquired  by  the 
taxpayer,  and  the  lien  for  such  taxes  Is  para- 
mount and  superior  to  the  liens  created  by  the 
chattel  mortgages  executed  after  the  tax  list 
has  come  Into  tbe  hands  of  the  county  treas- 
urer. Section  139,  art.  1,  C.  77,  Comp.  St, 
which  provides  that  "the  taxes  assessed  upon 
personal  property  shall  be  a  lien  upon  tbe  per- 
sonal property  of  tbe  person  assessed,  from 
and  after  the  time  the  tax  books  are  received 
by  the  collector,"  was  construed  In  that  case, 
and  wc  are  entirely  content  wltb  the  inter- 
pretation then  given  It  Tbe  statute  Is  too 
plain  to  admit  of  any  other  constmctlott.  To 
bold  that  personal  taxes  are  not  a  lien  until 
tbe  property  has  been  seized  by  the  treasurer 
would  be  the  rankest  kind  of  judicial  legis- 
lation. The  instruction  quoted  Is  In  harmony 
with  tbe  decision  In  Reynolds  v.  Fisber, 
supra,  and  was  applicable  to  the  evidence. 

It  Is  claimed  that  there  was  a  balance  In 
the  treasurer's  hands,  arising  from  the  sale 
of  the  property,  of  $16.73,  after  the  payment 
of  the  taxes,  and  that  plaintiff  was  entitled 
to  a  Judgment  for  that  sum.  This  contention 
Is  not  tenable,  since  the  action  is  for  tbe  con- 
version of  tbe  property,  and  not  to  recover 
any  surplus  that  may  be  In  the  hands  of  tbe 
officer.  There  Is  no  averment  in  the  petition 
that  there  was  such  a  surplus,  nor  Is  any  de- 
mand for  Its  payment  alleged.  The  plaintiff 
brought  its  case  upon  the  theory  that  tbe  liens 
of  the  chattel  mortgages  were  superior  to 
the  Hen  for  taxes,  and  that  was  the  Issue 
tried. 

Lastly,  it  la  claimed  that  the  court  erxed  in 
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permitting  to  go  In  evidence  Bzhlbtt  tlie 
record  of  the  proceedlngB  ot  tbe  caunlr  com- 
missioners of  Madison  comity,  under  date  of 
July  U,  18S8,  butmctlng  tbe  county  treas- 
urer to  collect  all  deUnqnent  taxes  prior  to 
the  year  188S.  We  agree  wltb  counsel  that 
that  was  wholly  immaterial,  since  the  law 
makes  it  the  duty  of  the  county  treasurer  to 
collect  delinquent  taxea  without  any  orders 
or  directions  from  the  county  board.  Plain- 
tier,  however,  was  not  prejudiced  by  the  in- 
troduction of  this  record;  for,  had  It  been 
excluded,  no  other  verdict  could  b&ve  be^ 
returned,  under  the  evidence  properly  admit- 
ted. Terry  v.  Starch  Co.,  43  Neb,  860,  ^ 
N.  W.  255.  The  Judgment  Is  clearly  right, 
and  it  wiU  be  affirmed. 


SMITH  T.  SMITH. 
(SuprMne  Court  of  Nebraska.    April  10,  1896.) 
Appeal — Kkvibw — Sdppicibkot  op  Evidescb. 

1.  When  the  verdict  is  warranted  by  the 
proof,  m  ocHifUctiog  evidence,  it  will  not  be  set 
aside. 

2.  Evidence  considered,  and  hdd  to  have 
been  anfficient  to  sustsin  the  verdict. 

(Syllabus  1^  the  Court) 

EJrror  to  district  court,  Hamlltaa  oonnty; 
Bates.  Judge. 

Action  by  Welcome  Smith  against  J.  H. 
Smith.  Judgment  for  plaintiff,  and  defend- 
ant bilngs  error.  Affirmed. 

B.  J.  Halner,  for  plaintiff  in  error.  M. 
Randall,  for  defendant  in  error. 

NOBVAli,  J.  This  was  an  action  by  Wel- 
come Smith  against  J.  H.  Smith  to  reeorer 
tbe  sum  of  $50,  and  interest  thereon,  alleged 
to  be  due  from  the  latter  to  the  form»-  on 
account  of  a  land  deal.  Upon  a  trial  to  a 
jnry,  the  plaintiff  recovered  a  vwdict,  upon 
which  Jud^ent  was  sulmequently  render^ 
and  the  defendant  has  brought  the  record 
here  for  review. 

No  legal  proposition  is  presented  for  our 
consideration.  The  only  question  in  the  case 
is  whether  or  not  the  verdict  Is  sustained  by 
the  proofs.  The  uncontradicted  evidence  dla- 
cloees  the  following  facts:  In  1886,  J<^ 
Vlotle  commenced  'an  action  in  the  district 
court  of  Hamilton  county  against  N..  B. 
Kizer,  Welcome  Smith  (the  plaintiff  herein), 
and  several  others,  to  foreclose  a  mortgage 
upon  certain  real  estate,  situate  in  the  said 
county,  near  the  town  of  Phillips.  Suhse* 
quently,  Rebecca  B.  Hitchcock,  through  hex 
attorney,  J.  H.  Smith,  the  defendant  here- 
in. Intervened,  and  filed  an  answer  and  cross 
petition  In  tbe  cause,  setting  up  a  first  mort- 
gage upon  tbe  same  premises,  and  praying  a 
foreclosure  thereof.  On  tbe  2d  day  of  May, 
1887,  a  decree  was  entered  foreclosing  both 
mortgages,  the  mortgage  of  Hitchcock  being 
declared  the  first  lien  upon  the  premises  for 
the  sum  of  $566.95,  and  Vlotle  was  awarded 
a  second  lien  for  the  sum  uC  both 


■HBM  to  draw  10  per  cent  Interest  from  the 
date  at  the  decree.  An  order  of  sale  waa 
anbeequently  Issued,  and  on  the  17th  day  of 
Sept^nber,  1887,  the  mortgaged  real  estate 
was  sold  thereunder,  by  the  sheriff,  to  aaid 
Welcome  Smith,  for  the  sum  of  $SOa  N» 
portion  ot  the  bid  was  paid  down.  On  Octo- 
ber S,  1887,  the  defendant  baroln  wrote  a  let- 
ter to  plaintiff's  attorney,  W.  B.  Bacon,  of  ■ 
Orand  Island,  but  now  located  at  Los  An- 
geles, Cal.,  urging  the  payment  by  pUlntUT 
of  the  amount  of  his  bid  at  once.  The  next 
day  [dalntlff  went  to  Aurora,  and  saw  de- 
fendant In  regard  to  the  matter.  Court  was 
th^  in  session,  and  the  latter  urged  strong- 
ly the  payment  of  the  money,  so  the  sale 
might  be  confirmed.  It  was  finally  arranged 
that  plaintiff  shonld  pay  |400  to  the  defezul- 
ant,  aa  attorney  for  Hitchcock,  and  plaintiff 
would  negotiate  a  lean  to  raise  the  rranainder 
of  the  purchase  money.  The  $100  was  paid 
aa  agreed.  At  tbe  same  time  some  sort  of 
an  imderstauding  was  had,  between  plain- 
tiff and  defendant,  to  the  effect  that,  if  the 
Conner  could  not  raise  the  remainder  at  tbe 
parchaae  price,  the  latter  would  do  so,  and 
tbe  bid  was  to  be  assigned  to  him.  Haln- 
tifl  attempted  to  make  a  loan  upon  the  prem- 
ises, but  did  not  succeed  in  his  eCTorta.  On 
October  11,  1887,  plaintiff  and  bis  attorney, 
Mr.  Bacon,  went  to  Anvors  to  see  the  de- 
fendant for  the  purpoae  ot  making  a  settle- 
meat  of  the  matter.  They  saw  the  defend- 
ant, an  understanding  between  the  parties 
was  readied  whex^y  the  idaintiff  transfer- 
red his  bid  to  the  defendant,  and  his  interest 
In  the  premises,  and  the  latter,  on  said  day. 
returned  to  tbe  former  the  $400  already  men- 
tioned. Tbe  defendant  also  agreed  condi- 
tionally to  pay  plaintiff  $60  as  a  bonus.  The 
sheriff  thereafter  made  return  (rf  the  order  of 
the  sale,  naming  therein  the  defendant  as 
purchaser.  On  the  8th  day  of  May,  ISSa 
the  sale  was  approved  and  confirmed  by  tbe 
court  It  la  to  recover  the  above  sum  of 
$50  that  this  action  was  brought,  the  plain- 
tiff claiming  that  the  condition  or  stipulation 
accompanying  the  agreement  to  pay  said  sum 
has  been  fulfilled,  and  therefore  a  cause  of 
action  baa  accrued  In  his  favor  for  tbe 
money. 

There  is  no  dispute  but  that  the  defendant 
agreed  to  pay  plaintiff  $50  on  account  of  the 
transaction  already  mentioned.  The  contro- 
versy Is  one  over  tbe  condition  or  conditions  ' 
accompanying  the  promise  to  pay.  The 
plaintiff  insista  that  tbe  sole  condition  im- 
posed was  that  the  sale  should  be  confirmed 
by  tbe  court  in  the  name  of  tbe  defendant  as 
purchaser;  while  the  d^endant  contends 
that  he  was  to  pay  the  plaintiff  $50  providing 
the  sale  was  conflrmed,  that  the  defendant 
should  make  sale  of  the  premises  to  one  Al- 
fred W.  Mason,  at  the  time  a  prospective 
purchase,  and  that  Mr.  Bacon  should  obtain 
a  loan  for  the  latter,  on  the  land,  of  $700,  at 
8  per  cent.  Interest  No  sale  of  the  ipropeitj 
to  Mason  was  effected,  nor  waa  the  loan  t» 
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fatm  made.  So,  If  tlie  aireanent  was  as  de- 
fendant Insists,  no  recovery  can  be  had  In 
this  case.  There  were  but  three  persons 
present  wben  the  contract  hi  qtwstlon  was 
made,— plftiatur,  defendant,  and  Ur.  Bacon; 
and  tbey  gave  testlmonr  upon  the  trial.  The 
plaintiff  testified,  poeittT^y.  that  the  sole 
condition  attached  to  the  agreement  of  the 
defendant  to  pay  bim  ^  for  his  Interest 
was  that  the  sale  should  be  conflnned  In 
the  name  of  the  defendant  Mr.  Baccm  tes- 
tified, by  deposition,  to  the  agreement  of  the 
defendant  to  pay  the  plaintiff  the  sum  stat- 
ed. If  certain  contlnfenctes  shoidd  happen, 
the  nature  of  which  the  witness  did  not  re- 
member. The  defendant's  tefltlm<Hi7  sus- 
tains his  own  contention  as  to  the  terms  of 
the  aicreement;  and  his  Is,  to  some  extent, 
corroborated  by  the  letters  which  passed  be- 
tween hlmaelf  and  lir.  Bacon  suhseQaent  to 
the  date  of  the  settlement,  and  which  ore 
found  In  the  bin  of  exceptions.  The  defend* 
ant  also  gave  t^tlmony  to  the  effect  that, 
on  May  7,  1888,  prior  to  the  confirmation  of 
the  sale,  plalndff  came  to  see  him  about  the 
payment  of  the  |Q0,  when  dtf«ndant  inform- 
ed Urn  that  he  did  not  iBtand  to  take  the 
land,  and  urged  i^intifr  to  raise  the  money, 
stating  that.  If  he  did  not  do  BO,  defendant 
would  hare  the  sale  set  aside;  that  [daln- 
tifT  replied:  "If  yon  dtm't  hare  the  sale  con- 
firmed, and  let  me  go  home,  I  think  I  can 
raise  the  money  in  two  or  three  days.  If 
I  ctinnot  raise  the  money,  I  will  send  you 
word,  and  yov  can  have  the  sale  confirmed  In 
your  name,  and  yon  take  It  at  the  Md."  The 
witness  further  testified  that  tbey  both  went 
to  Mr.  Yalttitlne,  the  then  sheriff,  and  plain- 
tiff stated  to  the  officer  that,  if  he  sent  the 
money,  the  sale  was  to  be  confirmed  In  his 
name,— otherwise,  the  defendant  was  to  take 
the  property  at  the  bid,  and  pay  nothing 
more,  and  the  slierlff  was  to  change  his  re- 
turn on  the  order  of  sale,  to  show  that  de- 
fendant was  the  purchaser;  that  on  the  next 
day  the  following  letter  was  recelTed  from 
the  plaintiff,  which  was  Introduced  in  erl- 
dence:  "Grand  Island,  May  8.  1888.  Mr.  J. 
H.  Smith— Dear  Sir:  Yon  can  haTe  tike  sale 
confirmed  in  your  name,  and  I  wiU  see  yoa 
when  you  come  to  Grand  Island.  Respt, 
Welcome  Smith."  The-  d^mdant  Is  corrob- 
orated by  the  testimony  of  F.  EL  Valentine, 
the  officer  who  made  the  sale,  as  to  the  con- 
versation mentioned  above  as  hSTlng  taken 
place  May  8th,  while  the  plaintiff,  in  his  tes- 
timony, dentes  that  any  sneh  conversation 
occurred. 

The  testimony  adduced  is  boi)eIe8sl7  irrec- 
onctlaUe,  not  only  as  to  the  terms  of  the  con- 
tract entered  Into  on  October  11th,  bat 
whether  the  same  was  subsequently  modified 
or  rescinded  by  the  parties.  The  Jury  heard 
the  witnesses,  weighed  their  evidence,  and 
decided  all  conflict  therein  In  favor  of  the 
plaintiff;  and  the  trial  court  approved  the 
same  by  refusing  a  new  trial.  Their  finding 
canout  be  disturbed  by  ns,  unless  shown  to 


be  cleariy  and  manifeatly  wrong,  or  without 
Bufllcleot  evidence  to  support  it.  We  have 
thrice  read  the  testimony,  and  find  that  that 
Introduced  by  the  plaintiff  Is  not  only  reason- 
able and  C(Hul8tent  In  all  its  parts,  but.  If 
accepted  as  true,  and  disr^iardlng  the  proofs 
on  the  other  side,  It  makes  otrt  the  cause  of 
action  alleged.  .Under  the  evidence  the  jury 
eoald  have  returned  a  verdict  for  the  defend- 
ant; but,  as  there  is  not  a  total  want  of  evi- 
dence upon  any  essential  point  to  sustain  the 
verdict.  It  must  stand.  This  is  in  accord- 
ance with  the  well-established  rude  In  thls- 
coart   The  Judgment  Is  afflnned. 


LB  HANB  V.  STATE. 
(Suprane  Court  of  Nebraaka.    April  10^  189&> 
CJomwrv— What  CossTrruTss— Paocrooaa. 

1.  It  la  the  right  of  a  party  to  ao  action,  and 
of  hta  coansel,  to  apply  to  the  judge  before  whom 
the  case  would  nsturaUy  come  on  for  hearing, 
for  the  purpose  of  havtea  another  judge  try  the 

case,  because  of  prejudice  on  the  part  the 
first  jadge  which  would  prevent  an  lo^urtial 
trial. 

2.  The  presenting  of  nich  an  apnUcation,  in 
TMipectful  language  aod  in  a  zespeclfnl  manoer, 
is  not  of  itself  a  contempt  of  court. 

3.  Such  an  application  must  be  supported  by 
evidence,  and  the  trader  of  stich  evidence  is  not 
a  contempt  of  court  when  made  Id  good  faith, 
for  the  purpose  of  proving  soch  prejudice,  and 
□ot  for  tne  purpose  of  reflecting  upon  the  judge's 
honor,  integrity,  or  character. 

4.  When  audi  proof  is  <^  a  documentary 
character,  the  prcaentioc  of  the  application,  if 
it  is  so  made  in  good  faith,  is  not  a  contempt  of 
court  merely  because  the  documents  offered  in 
evidence  do  reflect  upon  tlie  character  of  the 
jadge,  and  eren  tlwngh  their  original  pnbllca- 
tion  mu  have  been  coDtemptuons  or  lib^oos. 

5.  In  a  summary  proceedisg  a  person  msk-  - 
mg  such  an  application  cannot  be  punished  for 
contempt  because  of  the  character  of  the  orle- 
iaal  paolication  of  mch  documents,  or  of  im- 
proper motives  in  "making  the  applicatioQ.  Such 
a  proceeding  must  be  based  on  informatiQu  us 
for  eonstroctive  contempt. 

6.  An  attorney  at  law  applied  to  a  district 
Jndge  for  an  order  transferruig  a  canse  to  an- 
ottier  judge  for  trial,  because  of  prejudice  on  the 

EEirt  of  the  first.  He  supported  the  apolicatiou 
y  proof  that  he  had  published  a  libel  of  and 
concerning  the  judge  to  wb<Hn  the  aK>iicatioo 
was  made,  and  attached  a  copy  of  the  lib^ons 
publication' to  his  affidnvlL  Tne  application  was 
Itself  made  in  respectful  language,  and  it  did  not 
appear  that  it  was  not  presented  in  a  respectful 
inaan«.  Held,  that  the  attorney  could  not  be 
summarily  convicted  of  contempt,  wittuiat  an  in- 
formation and  trial,  because  of  matter  contained 
in  the  libdoaa  pnUication. 

(SyUabos  by  the  Ooort.) 

Error  to  district  court.  Gage  coonty;  Bush, 

Judge. 

William  C.  Le  Hane  was  convicted  of  con< 
tempt  and  brings  error.  Reversed  and  dis- 
missed. 

L.  M.  Pemberttm,  E.  O.  Kretsinger,  R.  W. 
Sabln,  S.  D.  Killen,  and  W.  S.  Summers,  fot 
plaintiff  in  error.  A.  S.  Churchill.  Atty. 
Gen.,  and  Gea  A.  Day,  Dep.  Atty.  QtSL,  tar 
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IRVINE,  a  The  plaintiff  in  error  was. 
In  the  district  court  of  Gage  countj  (Judge 
BuBh  presiding),  adjudged  to  be  guilty  ot 
contempt,  and  sentenced  to  pay  a  fine  of 
$100,  and  to  be  imprisoned  In  the  county 
jail,  In  the  cell  thereof,  for  the  period  of  10 
days.  The  record  discloses  that  the  plain- 
tiff in  error  Is  a  member  of  .the  bar  of  Gage 
county,  and  represented  plaintiffs  In  error  in 
three  cases  brought  on  error  to  the  district 
court  from  the  county  court  The  plaintiff 
in  error  In  each  case  waa  a  corporation.  Le 
Hane  filed  objections  to  the  hearing  of  said 
cases,  at  the  time  when  they  had  been  set 
for  hearing,  for  certain  reasons,  not  neces- 
sary to  be  here  set  forth.  These  objections 
were  by  the  court  striclien  from  the  files, 
whereupon  Le  Hane  filed  a  motion  for  a 
change  of  venue,  which  was  strldcen  from 
the  files  for  the  reason  that  it  was  unsupport- 
ed by  any  evidence,  or  by  statement  of  any 
reasons  therefor.  Le  Hane  then  filed  a  for- 
mal motion,  supported  by  his  own  affldarit, 
asking  for  an  order  transferring  the  cases  in 
question  to  Judge  Babcock,  the  other  Judfi;e 
of  the  First  district  at  that  time,  or  to  some 
other  district  Judge,  on  account  of  preju- 
dice alleged  to  exist  on  the  part  of  Judge 
Bush  against  Le  Hane  and  his  clients.  On 
the  pres^tlng  of  this  application.  Judge  Bush 
caused  these  proceedings  to  be  instituted, 
and,  without  Information  filed,  trial,  or  hear- 
ing, made  the  finding  and  imposed  the  sen- 
tence complained  of.  The  nature  of  the  mo- 
tion has  been  stated.  It  merely  alleged  prej- 
udice In  general  terms.  The  affidavit  of  Le 
Hane  In  support  of  the  motion  was  to  the 
following  effect  (omitting  portions  which 
clearly  could  not  have  been  considered  by 
the  district  court  as  contemptuotis,  or  con- 
nected with  contemptuous  conduct):  That 
Le  Han^  had  frequently  heard  Judge  Bush 
express  falnuself  against  c(»^ratlons,  as  be- 
ing opposed  to  the  Interests  of  the  general 
public  and  the  average  individual,  and  that 
he  believed  Judge  Bush  to  be  prejudiced  in 
favor  of  individuals  and  against  corpora- 
tions; that  Le  Hane  had  had  cases  In  which 
he  had  represented  corporations  or  nonresi- 
dents, as  opposed  to  residents,  of  Gage  conn- 
ty,  and  believed  that  Judge  Bush,  In  trying 
said  cases,  was  prejudiced  against  Le  Hane's 
clients  because  they  were  corporations  or 
nonresidents;  and  that  such  prejudice  con- 
trolled his  rulings,  to  the  detriment  of  Le 
Hane's  clients.  Further,  the  affidavit  set 
forth  that  Le  Hane.  for  several  mouths  past, 
had  been  chairman  of  the  Gage  county  Re- 
publican central  committee,  and  that  Judge 
Bush  was  a  candidate  for  re-election  as  dis- 
trict Judge  on  a  ticket  opposed  to  the  Re- 
publican ticket;  that,  as  chairman  of  such 
committee.  It  was  Le  Hane's  duty  to,  and  lie 
did,  assist  in  publishing  a  supplement  to  the 
Beatrice  Times,  a  copy  of  which  Is  attached 
to  the  affidavit;  that  Judge  Bush  had  been 
much  exasperated  by  the  publication  of  said 
supplement;  that,  the  evening  that  said  sup- 


plement appeared,  Mr.  Charles  E.  Bush,  a  son 
of  Judge  Busb,  had  made  an  assault  upon 
the  editor  of  said  Beatrice  Times;  that,  later 
In  the  evenlog.  Le  Hane  being  In  the  office 
of  the  Times,  assisting  in  publishing  said 
supplement.  Judge  Bush  and  his  son  were 
in  the  office  of  the  newspaper,  and  had  fnll 
knowledge  of  Le  Hane's  connection  with  the 
supplement;  and  that  at  that  time  Mr. 
Charles  Bush  asked  !>  Hane  where  he  ex- 
pected to  practice  law  after  the  1st  of  Jan- 
uary, Indicating  by  what  he  said  that  Le 
Hane  would  be  unable  to  practice  before 
Judge  Bush.  Le  Hane  further  averred  in  the 
affidavit  that  he  had  at  no  time  "attempted 
to  curry  favor  with  said  Judge  J.  EL  Bush, 
by  Indicating  to  him  in  any  way  that  he  was 
not  in  sympathy  with  the  statements  con- 
tained in  the  Times,"  and  tliat,  on  the  even- 
ing In  question,  Le  Hane  had  some  contro- 
versy with  Judge  Bush  in  regard  to  that 
publication,  in  which  Judge  Bush  said  that 
the  statements  contained  therein  were  un- 
true, and  Le  Hane  Insisted  that  they  werv 
true.  It  is  unnecessary  to  set  forth  any  of 
the  mattw  contained  hi  the  so-called  "sup- 
plement" attached  to  the  affidavit.  It  is 
sufficient  to  say  that  the  publication  waa.  In 
general  character,  not  unlike  similar  emana- 
tions from  newspapers  of  various  party  afflll- 
atloDB,  which  have  become,  immediately  pre- 
ceding elections,  so  frequent  that  the  tolera- 
tion of  their  existence  creates  a  serious 
doubt  as  to  whether  political  managers  are 
properly  inspired  with  respect  for  sound  pub- 
lic sentiment,  or  the  law  of  UbeL  The  find- 
ing on  which  the  Judgment  of  conviction  was 
based  is  "that  the  said  affidavit,  together 
with  the  supplement  to  the  Beatrice  Times, 
which  Is  attached  and  made  a  part  of  said 
affidavit,  *  *  *  is  (tf  Itself,  by  reason  of 
the  contents  therein  contained,  a  contempt 
of  this  court,  and  it  Is  a  direct  and  un- 
called-for and  corrupt  charge,  without  any 
reason,  against  the  court,  •  •  *  and  that 
said  affidavit  and  supplement  •  •  *  tend 
to  corrupt  the  administration  of  justice,  and 
that  It  was  and  is  a  reflection  upon  the 
honesty  and  integrity  of  the  court,  •  •  • 
and  that  the  filing  and  presenting  to  the  coun 
by  the  defendant  is  a  contempt  of  this 
court."  From  this  It.  appears  that  the  court 
proceeded  upon  the  theory  that  the  filing  and 
presenting  of  the  affidavit,  with  the  exhibit 
attached,  were,  because  of  the  matter  cod- 
tained  therein.  In  themselves,  contemptu- 
ous, and  warranted  summary  proceedings. 

For  acta  contemptuous  in  their  character, 
committed  in  the  presence  of  the  court,  the 
court  may  Inflict  a  summary  punishment 
upon  the  offender,  without  information  filed, 
or  trial;  but,  when  ttie  acta  coustltntlng  a 
contempt  are  not  committed  In  the  presence 
of  the  court,  an  information  under  oath,  must 
be  filed,  and  the  defendant  Is  entitled  to  a 
trial  of  the  facts  therein  alleged.  Oandy  v. 
State,  13  Neb.  445,  14  N.  W.  143;  Luddeo  t. 
State,  SI  Neb.  429,  48  N.  61;  Hawthorne 
Digitized  by  LjOO^  IC 


LE  HAKE  o.  STATE. 


1019 


T.  State,  45  Neb.  S71,  64  N.  W.  359.  It  la  a 
necessary  consequence  of  this  rule  that 
where  the  act  committed  In  the  presence  of 
the  court  Is  not  of  Itself  contemptuous,  but 
Its  character  as  such  can  only  appear 
through  Its  connection  with  facts  not  so 
within  the  direct,  personal  cognizance  of  the 
court,  an  Information  Is  equally  as  necessary 
as  where  the  whole  act  Is  committed  outside 
the  court's  presence.  Thomas  v.  People,  14 
Colo.  254,  23  Pac.  326.  A  recurrence  to  this 
principle  is  necessary  to  a  proper  considera- 
tion of  the  case  before  us.  /The  filing  of  a 
motion,  supported  by  relevant  proof,  for  the 
purpose  of  having  another  Judge  hear  the 
cases  in  which  Le  Hane  was  engaged,  was 
not,  in  and  of  itself,  a  contemptuous,  or  even 
aa  improper,  proceeding.  '  It  Is  true  that  we 
have  no  express  provision  of  law  whereby  a 
district  judge  is  disqualified  from  sitting  in 
a  case  because  of  bias  or  prejudice  with  re- 
gard to  one  of  the  parties.  Comp.  St  c.  19, 
i  37,  provides  that  a  Judge  is  disqualified 
from  acting  as  such,  except  by  mutual  con- 
seut  of  the  parties,  in  any  case  wherein  he  is 
a  pai'ty  or  interested,  or  where  he  is  related 
to  either  party  by  consanguinity  or  affinity 
within  the  fourth  degree,  or  where  he  has 
been  counsel  for  either  party  in  the  actloo 
or  proceeding.  It  will  be  observed  that  the 
basis  of  these  grounds  of  disqualification  is 
the  presumption  of  prejudice  arising  from 
the  facts.  Perhaps  the  section  Is  exclusive. 
In  so  far  as  it  makes  disqualification  In  such 
cases  absolute,  though  this  we  do  not  decide. 
Section  61  of  the  Code  provides  that  when  It 
shall  be  made  to  appear  to  the  court  that  the 
Judge  Is  interested,  or  has  been  of  counsel 
in  the  case,  or  subject-matter  thereof,  or  is 
related  to  either  of  the  parties,  or  Is  other- 
wise disqualified  to  sit,  the  court  may,  on 
application  of  either  party,  change  the  place 
of  trial  to  some  adjoining  county.  We  do 
not  refer  to  these  sections  as  controlling  the 
proceedlags  in  the  case  before  us,  but  merely 
for  the  purpose  of  showing  that  there  is 
nothing  unwarranted  by  our  law  in  applica- 
tions for  a  purpose  similar  to  tliat  here  made. 
Aside  from  these  provisions,  there  are  other 
ptDvislons  of  the  statute  allowing  Judges  of 
different  districts  to  hold  court  for  one  an- 
other; and  In  the  First  district,  where  this 
action  arose,  there  are  two  judges.  Where, 
for  any  reason,  a  case  is  of  such  a  charactez 
that  there  would  be  any  impropriety  in  the 
judge  before  whom  it  would,  in  its  orderly 
course,  go  for  trial,  presiding  at  the  trial 
thereof,  there  is  certainly  nothing  Improper 
In — by  a  re8i)ectful  application  for  that  pur- 
pose—calling  the  facts  to  the  attention  of  the 
Judge,  and  requesting  that  another  Judge  of 
that  district,  or  of  some  other  district,  be 
called  in  to  try  the  case.  Certainly,  if  a 
prejudice  of  such  a  character  as  to  prevent 
an  impartial  hearing  exists  against  either 
party  to  a  case,  that  would  be  suftlcient  rea- 
son for  such  an  application;  and  the  state- 
ment made  to  the  cour^  in  a  respectful  man- 


ner and  In  respectful  language,  of  the  rea- 
sons for  such  a  course,  could  not  sustain  a 
conviction  for  contempt.  Hawes  v.  State, 
46  Neb.  149,  64  N.  W.  699.  As  In  the  case 
last  cited,  there  is  nothing  In  this  record  to 
show  anything  Improper  or  disrespectful  in 
the  manniw  In  wUcb  thls  api^catlon  was 
made. 

/as  to  the  matter  of  the  application,  wheth- 
er or  not  it  was  contemptuous  depended  up- 
on circumstances.  The  gist  of  It  was  that 
the  plaintiff  In  error  believed  Judge  Bush 
prejudiced  generally  against  corporations, 
to  such  an  extent  that  his  Judicial  conduct 
was  influenced  thereby,  and,  further,  that  the 
plaintiff  In  error  had  published,  of  and  con- 
cerning Judge  Bush,  matter  which,  for  the 
purposes  of  tills  case,  we  may  assume  to 
have  been  grossly  libelous  in  its  character, 
and  that  Judge  Bush  bad  exhibited  a  very 
natural  resentment  on  '  accouut  thereof. 
Now,  the  publication  itself,  as  we  have  as- 
sumed, may  have  been  libel,  for  which  the 
plaintiff  In  error,  under  proper  proceedings, 
should  t>e  punished.  It  may  even  hare  been 
a  contempt  of  court  This  we  do  not  decide, 
because,  if  so,  so  far  as  the  matter  of  the 
so-called  "supplement"  was  concerned,  the 
offense  lay  In  its  original  publication;  and. 
If  It  was  a  contempt.  It  was  constructive,  and 
could  be  punished  only  by  trial  on  informa- 
tion. Having  published  it,  to  display  It  in 
support  of  the  affidavit  for  a  change  of  venue 
was  not  a  contempt;  at  least,  If, the  applica- 
tion was  made  In  good  faith,  and  the  show- 
ing was  made  In  an  honest  attempt  to  sup- 
port the  application  with  necessary  proof. 
If  objectionable  matter  was  incorporated  in- 
to the  showing,  not  merely  for  its  ostensible 
purpose  of  showing  prejudice  on  the  part  of 
the  Judge,  but  also  to  reflect  upon  his  honor, 
integrity,  and  character,  the  case  might  bc' 
different;  but  the  presumption  is  that  such 
proceedings  were  In  good  faith.  Extrinsic 
evidence  would  have  been  necessary  to  es- 
tablish such  an  improper  motive;  and  there- 
fore ao  Information  and  trial  would  be  nec- 
essary, to  Justify  a  conviction.  These  views 
are  directly  supijorted  by  Thomas  v.  People, 
14  Colo.  254,  23  Pac.  326,  and  Mufihi  v.  Peo- 
ple, 15  Oolo.  437,  24  Pac.  880./ 

To  summailze  the  foregoing,  a  party  to  an 
actloo,  or  counsel,  may.  In  good  faith,  apply 
to  a  Judge,  before  whom  a  case  would  natu- 
rally come  on  for  hearing,  to  have  another 
judge  try  the  case,  because  of  prejudice  on 
the  part  of  the  flrst  Judge  which  would  pre- 
vent an  impartial  trial.  Such  an  application, 
when  presented  In  respectful  language  and 
in  a  respectful  manner.  Is  not  in  Itself,  a 
contempt  of  court  /Such  an  application  must 
be  supported  by  proof,  and  the  tendering  of 
proof  In  support  thereof  is  not  a  contempt 
of  eourt  when  offered.  In  good  faith,  for  the 
purpose  of  establishing  the  Judge's  prejudice, 
and  not  for  the  purpose  of  reflecting  upon 
his  honor.  Integrity,  or  character.  When 

such  proof  Is  of  a  documentary.  chaJVlct^i 
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the  proceeding  Is  not  rendered  contemptnoDS, 
wben  It  is  BO  conducted  In  good  faith,  sperely 
tl^nse  documents  Introduced  do  reflect  up- 
on the  character  of  the  Judge,  and  even 
though  their  original  publication  might  have 
been  contemptuous  or  criminal;  and  fioaUy, 
in  a  summary  proceeding  for  contempt,  the 
L'ourt  cannot  take  notice  of  such  original  pub- 
lication, or  of  such  Improper  motire  in  inah- 
Ing  the  application.  To  reach  these  matters 
the  proceeding  must  be  on  luformatlon  as 
for  constnictlT*  contempt..'  Beversed  and 
dismissed. 


BTOBZ  et  aL  T.  FINEELSTEIN  et  n\. 
(Supreme  Court  of  Nebraska.    AprU  10,  180G.) 
FLBADiire— Tims  fob  Piliho— Coktihuahob— Im- 

TOXtOATINS  LiqOORS  —  ILLBOAL  SaLB  —  AOTIOH 

roK  PuicB— WBOsaroL  Attachhbht— Bubobs 
or  Fboop. 

1.  The  granting  of  permisglon  to  file  a  repl? 
out  of  time,  or  durmg  the  trial,  rests  largelj  in 
the  legal  discretion  of  the  trial  court. 

2.  An  order  denying  a  continoance  of  a 
CBose  will  not  be  rerersed,  except  for  an  abase 
of  discretion. 

3.  Where  intoxicating  Ilqaors  are  sold  in 
tbia  atate  for  the  pnrpose  of  enaUing  the  person 
to  resdl  them,  contrary  to,  or  in  violatiga  of. 
the  laws  of  thia  state,  and  the  rendor  liaa  the 
knowledge  of  the  iileeai  purpose  of  the  buyer, 
and  participates  with  nim  in  the  ill^cal'  traffic, 
the  sale  is  void,  and  no  recovery  can  be  bad 
for  the  purchase  price  of  the  liqoors  tbos  sold. 

4.  In  the  absence  of  malice,  an  action  for 
the  wrongful  suing  out  of  an  attachment  csn 
he  maintained  alone  on  the  attachment  bond.  Tu 
maintain  an  action  independently  of  the  statute, 
and  not  on  the  bood,  malice  in  suing  out  the 

■  writ;  and  want  of  probable  cause,  mont  l>e  aver- 
red and  shown.  Jumea  t.  Fmin,  42  N.  W.  283. 
20  Neb.  76. 

5.  In  an  action  on  an  attachment  bond, 
where  the  answer  denies  each  allegation  in  the 
petition,  the  burden  is  upon  the  plaintiff  to  es- 
tablish the  execatioQ  of  the  bond,  aad  to  show 
that  tite  attachment  was  wrongfully  issued,— 
that  is,  that  the  ground  stated  in  the  attachment 
affidavit  did  not  exist. 

6.  It  is  not  enoDgh  that  k  be  shown  that  the 
attachment  was  ■  merely  dissolved.  Eaton  t. 
Bartscherer,  5  Neb.  469,  followed. 

7.  This  court  will  not  weigh  the  evidence  to 
see  if  it  sustains  the  verdict,  when  the  bill  of 
exceptions  on  its  face  reveals  that  a  df^Kwition 
itttroduced  and  read  upon  the  trial  has  been  omit- 
ted therefrom,  even  thoogh  the  trial  judge  has 
certiGed  that  the  bill  contains  all  the  evidence  of- 
fered or  given  upon  the  trial. 

(Syllaboa  by  the  Court) 

Error  to  district  court,  Douglas  county; 
Ceysor,  Judge. 

Action  by  L.  M.  FlnkelBteln  against  Gott- 
Itcb  Storz  and  others  lu  which  there  was  a 
Judgment  for  plalutlfl.  On  the  death  of 
plaintiff,  the  Judgment  was  rerlred  In  the 
name  of  Lena  Flnkelsteln,  administratrix, 
and  John  O.  Malcolm,  admlnlBtrator.  De- 
fendants Jointly  and  severally  prosecute  er- 
ror. Reversed. 

Lake,  Hamilton  &  Maxw«ll,  for  idaintlffs  In 
error.  Estabrook  A  Davis  and  Chaa.  fiL  Clapp. 
for  defendants  In  error. 


NORVAIa  J.  This  acBon  was  brought  upon 
an  attachment  bond  by  I^uls  M.  Fiokelstoln 
against  Gottlieb  Storz  and  Joseph  D.  Iler,  as 
principals,  and  Theodore  Olsen,  as  surety,  ui>- 
00  said  bond,  to  recover  damages  for  the  al- 
leged wrongful  suing  out  of  a  writ  of  attach- 
ment, and  levying  it  upon  certain  persuual 
prop«ty  of  the  plaintiff.  The  petition  om- 
talns  the  usual  averments.  Storz  and  Ilcr.  in 
their  answer,  admit  the  bringing  of  the  at- 
tachment salt,  tbe  filing  of  sn  affidavit  for 
attachment,  the  Issuing  of  the  writ  of  at- 
tachment, the  levying  thereof  on  plaintifTs 
property,  and  that  the  court  discharges!  the 
attachment  All  other  allegations  in  the  peti- 
tion they  deny.  They  also  aver  that  the  af- 
ddavlt  for  attachment  was  made  in  good 
faith,  and  that  they  had  probable  cause  to 
believe  tbe  allegations  therein  contained  were 
true.  The  answer  further  pleads,  as  a  set- 
off, that  plaintiff  Is  indebted  to  Storz  and 
Her  in  the  sum  of  $388.43,  with  Interest  there- 
on, on  an  account  for  beer  sold  and  deliven^d 
to  plaintiff  at  his  request,  for  which  amount, 
with  Interest,  tbey  pray  Judgment.  The  d<^ 
fendant  Olsen  answered  by  a  general  denial 
of  each  allegation  contained  In  the  petition 
After  the  Jury  bad  been  Impaneled,  a  reply 
was  filed  by  the  plaintiff.  The  first  and  third 
paragraphs  thereof  were  stricken  out  by  the 
court,  and  the  defendants  filed  a  general  de- 
murrer to  the  second  paragraph,  whlcb  was 
oremiled.  There  was  a  verdict  In  favor  of 
tbe  plaintiff  for  the  sum  of  f999.92.  and  the 
defendants'  separate  motions  for  a  new  trinl 
wore  overruled,  and  Judgment  rendered  up- 
on the  verdict.  Afterwards,  on  the  death  of 
the  plattitlff,  the  Judgment  was  revived  io  the 
name  of  Hiena  Flnkelsteln,  his  administratrix, 
and  John  O.  Malcolm,  his  administrator.  The 
defendants  Jointly  and  severally  prosecute 
error. 

The  Brst  error  assigned  Is  bssml  upon  the 
ruling  of  the  trial  court  permitting  the  plain- 
tiff to  file  a  reply  to  tbe  answer  of  Storz  and 
Iler  after  the  Jury  had  been  sworn.  The 
matter  of  granting  or  refusing  permission  in 
answer  pleadings,  or  to  file  pleadings  out  of 
time,  or  during  the  trial,  rests  largely  in  the 
legal  discretion  of  tbe  trial  court;  and  this 
court  will  not  Interfere  with  a  ruling  In  that 
regard,  unless  there  has  been  an  abuse  of 
dtscretlou.  This  Is  the  settled  law  of  this 
state.  Hale  v.  WIgton,  20  Neb.  83,  29  N. 
W.  177;  Brown  v.  Rogers,  20  Neb.  54T.  31 
N.  W.  75;  Ward  v.  Parlln,  30  Neb.  376.  Afi 
N.  W.  529;  Blair  v.  Manufacturing  Co..  7 
Neb.  147.  The  discretion  of  the  court  below 
was  not  improperly  exercised  In  allowfug  the 
reply  to  be  filed. 

Immediately  upon  tbe  filing  of  the  reply, 
tbe  defendants  asked  the  court  to  continue 
the  cause,  for  the  reason  that  ttiey  were  nn- 
able  to  proceed  to  trial,  on  account  of  the  re- 
ply putting  In  Isaue  the  averments  In  tbeir 
answer,  which  request  was  denied  by  the 
court.   In  this  it  Is  claimed  there  xf'as  error, 

and  section  147  of  tbe  Code oCOviLnnacediirs 
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la  dted  to  sustain  the  contention.  Tills  sec- 
tion proTldes  that,  "when  either  party  sliall 
amend  any  pleading  or  proceeding,  and  the 
court  shall  be  satisfied,  by  affidavit  or  oth«'- 
wise,  that  the  adverse  party  could  not  be 
ready  for  trial  in  consequence  tli»eof.  a  con- 
tinuance may  be  granted  to  some  day  in  term, 
or  to  another  term  of  court."  This  section 
contemplates  that  a  cause  may  be  continued 
where  a  party,  in  consequence  of  the  amend- 
ing! of  the  pleading  of  his  adversary.  Is  un- 
able to  go  to  trial.  But  the  party  seeking  the 
postponement  must  satisfy  the  court  of  the 
existence  of  grounds  therefor  by  affidavit  or 
other  testimony.  An  application  for  contlnn- 
auce  Is  addressed  to  the  discretion  of  the 
trial  court,  and  it  must  appear  that  th«re  has 
been  a  clear  abuse  thereof  in  denying  It;  else 
the  ruling  will  not  be  disturbed  in  the  appel- 
late court.  Trust  Co.  V.  Hamer,  40  Neb.  281, 
.5S  N.  W.  695;  RallitMid  Go.  v.  Conlee,  48 
Neb.  121,  61  N.  W.  Ill;  Stratton  v.  Dole,  45 
Neb.  472,  63  N.  W.  875.  The  reply  pleaded 
affirmative  dt^fenses  to  the  set-off  set  forth 
in  the  answer,  it  is  true;  but  the  record  fails 
to  disclose  that  any  showing  was  made  In 
support  of  the  motion  for  a  continuance.  Tbe 
court  below  could  not  know,  without  such 
showing,  that  the  defendants  were  unpre- 
pared to  meet  the  issues  tendered  1^  the  re- 
ply. If  a  postponeioeot  of  the  trial  was  de- 
sired, to  meet  the  evidence  which  it  was  ex- 
pected the  plaintiff  would  adduce  in  sui>port 
of  the  averments  In  his  reply,  the  defendants 
should  have  made  that  fact  to  appcfir  by 
proper  testimony,  giving  the  names  of  their 
witnesses,  who  were  absent,  the  natnre  ctf 
their  testimony,  and  that  defendants  expect- 
ed to  be  able  to  procure  the  attendance  of 
such  witnesses  or  their  tratlmony.  In  the 
absence  of  such  Bhowlng,  there  was  no  ^ 
ror  in  refusing  the  continuance.  Clark  v. 
Carey,  41  Neb.  780.  60  N.  W.  78;  InauraDce 
Co.  T.  Johnson,  43  Neb.  71,  CI  N.  W.  84; 
Corbctt  V.  Bank,  44  Neb.  230.  62  N.  W.  446; 
Dixon  V.  State,  46  Neb.  298,  G4  N.  W.  961. 

The  next  contention  is  that  error  was  com- 
mitted in  overruling  the  demurrer  to  the  sec- 
ond paragraph  of  the  reply,  which  is  as  fol- 
lows: "(2)  But  said  plaintiff  av«-8  that,  upon 
the  dates  from  .Tuly  1st  to  July  9th,  Inclusive, 
and  in  the  meantime,  said  ^Intiff  liad  no  li- 
cense for  the  sale  of  malt  or  spirituous  Uq- 
uoi-s;  that  such  fact  was  well  and  fully 
known  to  snid  defendants;  and  that  It  was 
fui-ther  known  and  understood  between  said 
pa.i-ties,  plaintiff  and  defendants,  that  such 
beer  was  purchased  from  said  defendants  by 
said  plaintiff  for  the  purpose  of  being  bottled 
and  resold  by  plaintiff.  And  plaintiff  avers, 
by  reason  of  such  knowledge,  and  such  un- 
derstanding, and  such  fact,  such  sale  was  Il- 
legal and  void,  and  no  recovery  thereon  may 
be  had  hy  said  defendants  against  said  plain- 
tiff. And  plaintiff  further  says  defendants 
entered  Into  a  written  agreement,  a  copy  of 
which  is  hereto  attached  and  made  a  part 
hereof,  whereby  said  defendants  were  to  par- 


ticipate and  profit  In  said  Illegal  tzafBd;  and 

did  so  participate  and  profit  therein."  The 
answer  discloses  that  the  account  therein 
pleaded  as  a  set-off,  except  as  to  three  Items, 
Is  for  beer  sold  and  delivered  to  the  plain- 
tiff between  June  30,  1888.  and  July  10th  of 
the  same  year.  The  defendants  Insist  that 
the  facts  set  up  in  the  reply  are  insnfflclent 
to  defeat  a  recovery  for  the  purchase  price  of 
the  beer  sold  between  said  dates,  and  numer- 
ous authorities  are  cited  In  the  brief  to  the 
effect  that  the  mere  knowledge  at  the  vendor 
that  the  vendee  Intended  to  put  the  liquors 
to  an  unlawful  use,  or  to  resell  them  In  viola- 
tion of  the  law,  ia  not  sufficient  to  render  the 
sale  void,  or  defeat  an  action  broaght  by 
such  vendor  against  the  v6ndee  to  recover 
the  purchase  price  of  such  Uqoon.  We  do 
not  question  the  soundness  of  the  adjudica- 
tions to  which  the .  defendants  have  called 
our  attention.  Clearly,  they  are  not  applica- 
ble to  the  facts  before  us.  The  plaintiff 
does  not  rely  upon  the  mere  knowledge  of 
the  defendants  that  the  beer  was  purchased 
tor  resale  In  violation  of  the  laws  of  this 
state.  Knowledge  of  ttie  Intended  nnlawful 
use  Is  not  only  set  up  In  the  reply,  but  It  Is 
further  averred  that  the  beer  was  sold  by 
Storz  &  Her  for  the  purpose  that  the  law 
should  be  violated,  and  that  they  were  to  and 
did  participate  and  profit  In  the  unlawful 
traffic.  The  averments  contained  In  the  re- 
ply, if  true,  were  stifflcleut  to  defeat  a  recov- 
ery of  the  pufcha.se  price  of  the  beer  sold  be- 
tween the  dates  above  specified.  Hence,  the 
demurrer  was  pn^rly  ovemiled.  Storz  v. 
Flukristeln.  47  Neb.  — ,  65  N.  W.  195. 

It  is  contended  that  this  action  cannot  be 
maintained  against  Storz  A  Iler  for  the  rea- 
son they  did  not  sign  or  execute  the  attach- 
ment undertaking.  It  is  a  fact  that  their 
names  are  not  attached  to  said  instrument, 
nor  did  they  in  any  manner  execute  the 
same.  Storz  &  Iler  having  procured  the  un- 
dertaking to  be,  given,  they  tbenby  became 
liable  to  their  surety  tor  any  and  all  dam- 
ages he  might  be  competed  to  pay  by  reason 
of  the  wroDi^ul  suing  out  of  the  attachment; 
but  it  does  not  f<dkiw  that  they  are  parties 
to  the  tnstnuuent  In  such  a  sense  that  they 
are  directly  liable  to  the  attaching  defendant 
In  a  suit  upon  the  undertaking.  The  statute 
does  not  require  the  attaching  creditor  to 
sign  the  attachment  bond.  It  is  sufficient  If 
it  be  signed  by  the  surety  alone.  Code  Civ. 
Proc.  §  200;  Eckman  v.  Hammond,  27  Neb. 
611,  43  N.  W.  397;  Hovrard  v.  Manserfleld, 
31  Minn.  337,  17  N.  W.  946;  MercantUe  Co.  v. 
Gardiner  (S.  D.)  58  N.  W.  557;  Pterse  v.  Miles. 
5  Mont  54$,  6  Pac.  347.  Should  Judgment 
be  recovered  on  this  bond  against  Olsen,  the 
surety,  and  be  should  pay  It,  doubtless  he 
could  sue  Stora  &  Iler,  and  recover  from 
them  the  amount  thus  paid;  but  that  is  no 
reason  why  the  latter  are  directly  liable  to 
the  plaintiff  on  the  bond.  They  may  be,  and 
doubtless  are.  liable  for  any  damages  that 
the  plaintiff  may  have  sustained  Ifi  they 
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eaotfed  his  property  to  be  attached  maUcfovs- 
I7  and  without  probaUe  cause.  But  snch 
remedy  of  the  idalntiff  la  not  upon  the  hwd, 
but  Ind^p^tdent  ot  It,  In  tiie  way  ot  an 
action  for  malldotu  attachment,  In  which 
case  he  would  be  compelled  to  allege  and 
prove  want  of  probable  cause  and  malice. 
Jones  T.  Fruln,  26  Neb.  76.  42  N.  W.  283.  In 
an  action  upon  the  attachmeBt  undertaking, 
malice  need  not  be  either  alleged  or  proved. 
We  have  no  statute  In  this  state  which  per- 
mits an  attaching  debtor  to  recover  damages 
for  the  mere  wrongful  suing  out  of  a  writ  of 
attachment  except  upon  the  bond;  and.  In 
the  absence  of  such  a  statntwy  provision, 
such  an  action  cannot  be  maintained.  Jmea 
V.  Fruln,  sujva;  Dnke,  Attachm.  (7th  Ed.) 
1 726;  Tallant  v.  Qas  Ugbt  Co.,  36  Iowa,  262; 
Franiz  v.  Hanford,  87  Iowa,  468,  54  N.  W. 
474.  This  suit  iB  upon  the  bond  or  under- 
taking given  by  the  surety,  wbidi  Storz  & 
Iler  have  not  executed.  There  is  no  aver- 
ment In  the  petition  that  tbey  maliciously, 
and  without  want  of  probable  cause,  pro- 
cured the  attachnent  to  be  Issued  and  levied. 
Therefore,  a  cause  of  action  is  not  made  on 
paper  as  to  Stora  &  Her,  and  the  judgment 
as  to  them  must  be  reversed.  The  authori- 
ties are  conflicting  upon  tbe  question  Just 
discussed,  but  this  court  is  committed  to  the 
rule  stated,  and  It  will  be  adhered  to. 

Esror  Is  assigned  for  the  giving  of  the  fol- 
lowing instruction:  "<1)  In  order  that  the 
plaintiff  may  recover  In  this  action,  he  most 
satisfy  you  by  a  preponderance  of  all  the 
evidence:  First.  That  defendauts  Storz  & 
Iler,  In  a  suit  brought  by  them  against  him, 
caused  an  attachment  to  be  Issued  and  lev- 
led  on  his  bottling  works.  Second.  That 
said  attachmoit  was  dissolved  in  due  course 
of  law.  Third.  As  to  the  amount  of  dam- 
ages, if  any,  suffered  by  him  as  a  direct  re- 
sult of  the  Issuance  and  levy  of  said  attach- 
meat  Fourth,  That  the  attachment  bond 
was  duly  executed  by  defendant  Olsen." 
Section  200  of  the  Code  of  Civil  Procedure 
provides  that,  "when  the  ground  of  attach- 
ment Is,  that  tbe  defendant  is  a  foreign  cor- 
poration, or  a  non-resident  of  the  state,  the 
order  of  attachment  may  be  issued  without 
an  undertaking.  In  all  other  cases,  the  or- 
der of  attachment  shall  not  be  issued  by  tbe 
derk  until  there  has  been  executed  in  bis 
office,  by  one  or  more  sufficient  sureties  of  the 
plaintiff,  to  be  approved  by  the  clerk,  an  un- 
dertaking not  exceeding  double  tbe  amount 
of  the  plaintiff's  claim,  to  the  effect  that  the 
plaintiff  shall  pay  the  defendant  all  damages 
which  he  may  sustain  by  reason  of  tbe  at- 
tachment, If  the  order  be  wrongfully  obtain- 
ed." The  bond  in  this  case  is  conditioned  in 
accordance  with  the  terms  of  the  above  sec- 
tion. Therefore,  both  under  the  bond  and 
the  statute,  the  surety  Is  liable  only  for  the 
damages  resulting  from  the  wrongful  Tssu- 
ance  of  the  attachment  writ  In  an  action 
on  an  attachment  bond,  where  tbe  averments 
of  the  petition  are  put  In  issue  by  the  an- 


Bvw,  the  burden  Is  upon  the  plaintiff  to  ea- 
tabltah  that  the  writ  was  wrongfully  obtain- 
ed; in  other  words,  that  ttie  ground  stated  In 
tlie  affidavit  for  attachment  did  not  exist,  or 
was  untrue.  In  case  there  la  a  failure  to 
prove  snch  ftict,  tiie  suit  must  faB.  It  Is  not 
enough  that  it  be  shown  t^t  the  attachment 
was  dissolved,  Unee  the  writ  may  have  been 
discharged  for  omission  or  irregularities 
merely.  It  must  further  appear  that  the  at- 
tachment was  wrongfully  Issued;  tbat  is,  no 
valid  grounds  existed  for  granting  the  writ. 
This  is  the  rule  stated  by  Lake,  a  J.,  in 
Baton  V.  Bartscherer,  6  Neb.  468.  It  follows 
that  the  hstruction  quoted  was  emmeous. 

It  is  argued  ttiat  tbe  evidence  is  Iiunifficient 
to  sustain  the  verdict  in  two  particulars: 
First,  It  was  not  established  that  the  de- 
fendant Olsen  executed  the  bond;  and,  sec- 
ond, the  record  fails  to  disclose  that  tbe  at- 
tachment was  wrongfully  Issued.  The  an- 
swer of  Olsen  having  put  In  Issue  the  execu- 
tion of  the  bond,  it  dev<dved  upon  the  plain- 
tiff to  establish  snch  fact  Donovan  v.  Fow- 
ler, 17  Neb.  247,  22  N.  W.  424;  Hassett  v. 
Curtis,  20  Neb.  162,  28  N  W.  295.  The  evi- 
dence Incorporated  In  the  bill  of  exceptions 
falls  to  show  that  Olsen  signed  the  Instru- 
ment, While  it  Is  true  there  Is  attached  to 
the  bond  a  certificate  of  approval  of  the 
county  Judge  who  issued  the  attachment,  any 
presun:q>tiou  that  might  arise  therefrom  Is 
overthrown  by  the  testimony  of  the  witness 
Haubens,  to  the  effect  that  but  tliree  per- 
sons were  present  when  the  bond  was  pre- 
sented and  approved,  and  that  Olsen  was  not 
one  of  them.  If  there  was  no  other  evidence 
given  on  the  trial  on  the  matter  of  the  execu- 
tion of  the  bond,  it  would  seem  very  evident 
that  it  would  be  insufficient  to  establish  tbat 
the  surety  signed  the  bonA  in  suit.  An  In- 
spection of  the  bill  of  exceptions  discloses 
tbat,  on  page  146  thereof,  tbe  deposition  of 
one  W.  S.  Crabb  was  introduced  in  evidence 
by  the  plaintiff,  and  read  to  the  Jury,  wliicli 
deposition  does  not  appear  lii,  nor  is  It  at- 
tached to,  the  bill  of  exceptions  in  tbe  case. 
Notwithstanding  the  trial  judge  has  certi- 
fied that  the  blU  of  exceptions  allowed  by 
bim,  and  ordered  to  be  made  part  of  the  rec- 
ord of  the  case,  contains  **all  the  evidence 
offered  or  given  upon  the  trial  of  this  case  by 
either  party,"  it  Is  obvious  tbat  the  deposi- 
tion alluded  to  has  been  omitted  from  the 
bill.  Therefore,  the  certificate  of  the  judge 
will  not  control.  Railroad  Co.  v.  Hays.  ir» 
Neb.  224,  18  N.  W,  51;  Oberfelder  v.  Kava- 
naugh,  29  Neb.  427.  45  N.  W.  471;  Schneider 
V.  Tombling,  34  Neb.  661,  52  N.  W.  283;  Daw- 
son v,  Williams,  37  Neb.  1,  55  N.  W.  2M: 
Nelson  v.  Jenkins,  42  Neb.  133,  GO  N.  W.  311, 
Since  the  wliole  of  the  evidence  Is  uot  before 
us,  we  must  indulge  the  presumption  that  tbe 
execution  of  the  bond  was  established  on  the 
trial  by  ample  testimony. 

Was  the  attachment  resorted  to  witbou! 
sufficient  groundsV    While  the  petltiou  al- 
leges that  the  attachment  was  wrongfully 
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obtained,  yet  this  arennrat  was  put  In  issue 
by  tbe  answer  JTbe  bnrden  was,  ttier^re, 
upon  the  plaintiff  to  establlsb  that  the  writ 
was  wrongfully  Issued.  The  transcript  of  the 
county  Judge's  docket  ahown  that  the  attach- 
ment was  dlssoiTed,  but  ap<m  what  ground 
or  grounds  is  not  disclosed.  The  motion  to 
discharge  was  n^  Introduced  In  evldoice. 
Hence,  we  do  not  know  the  gnnmds  upon 
which  the  dissolution  of  the  attachment  was 
asked.  If  the  de<^ion  was  predicated  upon 
(Hulsalona  or  trregnlarittes,  merely,  In  the 
granting  of  t^e  writ,  that  would  not  Justly 
an  action  ma  the  tKind.  On  the  other  hand, 
bed  the  attodunent  been  dlsaolved  upcm  the 
ground  that  the  afBdavIt  on  which  the  writ 
was  procured  was  false  or  untrue^  and  the 
record  had  so  shown,  the  decision  would  hare 
been  concluslTe,  In  the  action  upon  the  bond, 
that  the  attachmort  was  sued  out  wrongfully. 
We  know  that  affldavits  were  tUed  In  support 
of  the  motl(Hi  to  dlssolre,  and  counter  affi- 
davits In  resistance  thereof;  but  the  record 
is  ^ent  as  to  the  scope  of  those  affldBTlta,  or 
whether  they  were  read  or  not  Inasmuch 
as  the  bill  of  exceptions  discloses,  on  Its  face, 
that  It  does  not  contain  all  the  evidence  ad- 
daced  on  the  trial,  we  are  unable  to  deter- 
nrine  whether  or  not  It  was  sufficient  to  show 
that  the  attachment  was  wrongfully  Issued. 
For  the  errors  Indicated,  the  Judgment  mast 
be  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings.   Reversed  and  remanded. 

IRVINE,  O,  not  sltthig. 


BUSH  et  at  V.  JOHNSON  COUNTY. 
(Siqireme  Court  of  Nebraska.    April  10,  1806.) 

COOIITT  TKBABUBBH— LlABILITT  imPUBLIO  FOHPS 
-^DBETIBS— BBLBA8E — SbTTLSHBKTS  VITB 
OOUNTT  BlURD— ErrECT. 

1.  Ad  outgoing  couaty  treaaurer  turned  over 
to  his  aucceBBor  a  certificate  evidencing  the  de- 
posit of  county  funds  in  a  bank  for  safe-keeping, 
and  the  same  was  feceiTed  hj  the  inonning 
treasurer  as  a  iM^ment  to  him,  to  its  amount, 
of  Buch  funds.  The  certificate  of  deposit  was, 
by  the  new  treatinrer,  delivered  to  the  bank 
which  bad  lasued  it,  and  was  canceled,  and  the 
treasurer  received  in  lieu  thereof  a  certificate  of 
dt-pont  for  a  like  sum,  payable  to  him  as  county 
tn>naurer.  Held,  that  the  incoming  treasurer 
and  his  bondsmen  were  chargeable  on  his  bond 
for  the  amount  of  such  payment,  and  a  subse- 
queot  failure  of  the  bank  during  the  time  the 
hank  waa  continued,  and  his  consequent  inabil- 

to  realize  the  money,  did  not  relifre  them  of 
the  liability. 

2.  The  duty  imposed  oo  a  county  treasurer 
by  law,  nnd  assumed  by  him.  of  Rnfoly  koepinj; 
and  accounting  for  and  turning  over  the  public 
funds  which  come  into  his  bauds  by  virtue  of 
his  office,  is  ao  absolute  one.  And,  where  his 
bond  is  conditioned  for  the  faithful  performance 
nf  the  dnties  of  the  office  by  him,  the  sureties  on 
the  bond  are  bound  and  liable  in  like  manner 
aad  their  responsibility  is  the  same  as  that  of 
their  principal;  and  it  will  be  qo  defense  for  ei- 
ther of  the  parties,  In  an  action  on  the  bond  to 
recover  public  funds,  predicated  on  an  alleged 
failure  of  the  treasurer  to  account  for  or  pay 
tbem  over;  that  the  funds  have  been  lost  or  stol- 


en without  the  fault  or  negligence  of  the  treas- 
urer. 

3.  It  is  the  duty  of  the  bcNadsmen  of  a  coup- 
ty  treasurer  to  see  tbat  the  duties  of  that  officer 
are  properiy  discharged;  and,  if  the  county 
board  shall  be  negligent  or  careless  in  the  exam- 
ination of  the  accounts  or  r^rt  of  the  treas- 
urer, such  examinati<Hi  and  settlement  will  not 
be  available  as  ^  defense  to  the  sureties  on  his 
bond  in  an  acti<Hi  for  funds  which  the  treasurer 
has  failed  to  turn  over. 

4.  The  periodical  settlements  assigned  by 
our  statutes  to  be  made  between  the  county 
board  and  the  treasurer  of  the  county  do  not 
have  in  them  the  elements  of  a  jodidai  determi- 
nation ff  the  subjcK'tB  involved. 

6.  The  ease  of  Ragoss  v.  Cuming  Co.,  54 
N.  W.  683,  W  Neb.  37o,  examined,  and  distin- 
guished. 

6.  A  county  treasurer,  during  his  first  term, 
bad  on  deposit  in  a  bank  fC,000  of  the  public 
funds,  Bucn  deposit  being  evidenced  by  a  cer- 
tificate of  deposit.  At  the  close  of  this  term  of 
office  and  the  beginning  of  the  second  term,  in 
his  report  to  and  settlement  with  the  coimty 
board,  he  Included  and  stated  tbe  amount  of  the 
certificate  of  d^osit  as  so  much  cash;  the  board 
possessing  no  knowledge  of  the  existence  of  the 
certificate,  or  of  the  deposit  of  the  money.  Be- 
fore the  close  of  the  treasurer's  first  term,  the 
bank  failed.  Held,  that  such  settlement  did  not 
bind  tlie  county  ab  an  acceptance  or  approval  of 
the  cntificate  of  deposit  as  ko  much  cash  account- 
ed for;  nor  did  its  retention  by  the  treasurer,  or 
tiuning  it  over  to  himself  as  his  own  successor, 
constitute  a  paying  over  of  tbe  public  funds,  but 
was  a  failure  to  do  so,  whidi  rendered  him  and 
the  ohligors  on  his  bond  for  bis  first  term  lia- 
ble. 

(SyUabuB  by  the  Court.) 

Error  to  district  court,  Johnatm  cotmty; 
Bush,  Judge. 

Action  by  Johnson  county  against  D.  R. 
Bush  and  others  on  an  official  bond.  There 
was  a  Judgment  for  plaintiff,  and  defradants 
bring  error.  Affirmed. 

T.  Appelget,  I.  Reavis,  and  S.  P.  Davidson, 
for  plaintiffs  In  error.  J.  Hall  Hitchcock 
and  B.  W.  Thomas,  for  defendant  in  error. 

HARBISON,  J.  David  B.  Bush  was  elects 
ed  treasuror  of  Johnsm  county  at  tbe  elec- 
tion which  was  held  during  the  fall  of  1889, 
and  took  possession  of,  and  commenced  the 
performance  of  the  duties  of,  the  office  in 
January,  1880;  wss  re-elected  In  the  fall  of 
1881;  and  In  January,  1892,  closed  his  first, 
and  b^n  his  second,  term  as  treasurer.  The 
other  plaintiffs  in  error  were  his  bondsmen 
for  the  first  term.  Bush's  Immediate  prede- 
cessor In  the  oa.ce  at  county  treasurer,  when 
he  turned  over  the  office  and  funds.  In  Jan- 
uary, 1801,  delivered  to  Bush  some  $40  or  ¥."iO 
In  actual  cash  or  mon^,  In  its  strictest  mean- 
ing, and  gave  him  certificates  evidencing  de- 
posits which  tbe  retiring  treasurer  had  in 
banks,  and  also  some  checks.  These  were 
accepted  by  the  incoming  treasurer,  and  re- 
ceived, as  between  him  and  the  outgoing  one, 
as  payment  of  the  amounts  stated  In  tbem. 
One  of  these  certificates  or  checks  was  tor 
the  sum  of  $6,000,  payable  by  tbe  Bank  of 
Russell  &  Holmes,  at  Tecnmseb.  Bush  pre- 
sented this  at  the  banking  office  of  Russell 
&  Holmea,  and,  In  lieu  of  it,  KC^ved  a  oertifr 
Digitized  by  CjOOQ  IC 


1034 


NORTHWESTERN  RSPORTBB.  Vol  06. 


(Nek 


cats  oC  deposit  for  the  sum  named.  This  be 
retained  throngli  and  beyond  the  entire  time 
And  close  of  fala  first  term  as  treasurer.  In 
his  report  to  tbe  county  board  at  or  near  the 
■close  of  his  first  term,  a  certain  balance  was 
fbown  to  be  on  hand.  A  portion  of  tbia  bal- 
ance was  this  sum  evidenced  by  the  certifi- 
cate mentioned.  Tbe  bank  In  whlcb  this 
money  was  deported  eontlnned  boslness  In 
the  regular  manner  until  October,  1891,  at 
^hich  time  it  closed,  a  month  or  two  before 
the  expiration  of  Bush's  first  term.  When 
the  facts  were  discovered  In  regard  to  this 
and  some  other  certificates  of  deposit  (we 
have  here  particularly  to  deal  with  this  one), 
action  was  instituted  on  the  bond  against 
plaintllfs  in  error,  to  recorer  the  amount  as 
.an  alleged  shortage. 

There  were  two  principal  questions  raised 
t)y  the  pleadings:  First,  that  Bush,  the  coun- 
ty treasurer,  never  received  the  n»uey,  the 
$6,000,  to  recover  which  was  the  object  of 
this  suit;  second,  that,  at  the  expiration  of 
ills  term  of  ofl3ce,  he  made  a  settlement  of 
'his  doingB  and  accounts  as  county  treasurer 
with  the  county  commissioners,  whereby  the 
4»unty  became  bound,  and  it  cannot  or  should 
not  be  beard  to  assert  any  claim  as  against 
the  treasurer  or  his  iMndemen.  A  Jury  was 
waived,  and  a  trial  had.  Judgment  was 
rendered  against  the  treasurer  and  bondsmen 
for  the  $6,000  and  interest  thereon.  The  case 
has  been  bnmght  to  this  comt  by  iwoceedlBga 
In  error. 

In  regard  to  what  transpired  In  January, 
1889,  between  the  outgoing  treasurer  and  Mr. 
Bush,  the  incoming  officer,  In  r^ard  to  the 
funds  of  the  county,  and  their  transfer  from 
one  to  the  other  of  the  officers,  Mr.  Zutavem, 
the  retiring  treasurer,  testified  as  follows:  "Q. 
Mr.  Zutavem,  what  official  position  did  you 
hold  in  this  county  In  the  years  '88  and  '89? 
A.  County  treasurer.  Q.  Who  was  your  suc- 
cessor? A.  D.  R.  Bush.  Q.  Do  you  know 
how  much  money  you  turned  over  to  Mr. 
Bush  at  the  time  you  went  out  of  the  office? 
A.  I  do  not  know  now.  Q.  Ton  may  state 
to  the  court  how  you  delivered  the  things  in 
the  treasurer's  office  to  Mr.  Bush,  at  the 
time  your  term  of  office  expired,  with  refer- 
ence to  the  money  on  hand.  A.  I  turned 
over  all  the  money  that  belonged  to  the  coun- 
ty to  Mr.  Bush.  Q.  How  did  you  turn  It 
over?  A.  Why,  by  checks,  most  of  it.  I 
guess  I  had  a  little  cash  on  band,  maybe  $40 
■or  $u0,  in  the  drawer;  and  I  turned  that  over. 
I  turned  him  over  a  few  certificates.  Q. 
State  how  It  was  you  did  not  give  him  the 
money.  A.  I  had  the  certificates,  and  ask- 
ed Bush  if  he  could  use  them, — whether  they 
would  answer  as  well  as  money;  and  he  said 
they  would.  There  was  nothing  said  about 
me  getting  the  cash,  I  do  not  think.  State 
the  facts  as  to  whether  they  T^ere  equivalent 
to  cash  at  that  time,  and  for  how  long.  A. 
There  were  Q.  Did  Mr,  Bush  ever  give  yon 
aay  information,  in  any  form  or  manner,  aft- 
«r  tlfis,  that  he  could  not  use  these  certifi- 


cates, or  ask  you  to  take  them  op,  or  any  of 
the  things  yon  turned  ore^  as  the  amoiuit  of 
money  on  band?  A.  No,  sir.  Q.  Why  didn't 
you  turn  the  money  over  In  cash  at  the  expi- 
ration of  your  t^m  of  office  to  Mr.  Bnsh'r 
A.  I  bad  these  certificates,  and  showed  them 
to  Busb,  and  asked  him  If  he  could  use 
them;  and  he  said  that  he  could.  That  was 
my  reason.  He  said  the^  would  do  him  as 
well  as  money.  <J.  You  were  acquainted 
with  the  financial  condition  of  the  different 
banks  upon  which  yon  had  the  bank  certifi- 
cates? A.  I  think  I  was.  Q.  Yon  were  ac- 
quainted with  their  condition,  with  reftrence 
to  paying  oi  their  papers  presented  to  them, 
for  a  year  after  tbat?  From  that  time  on 
for  anotlier  year?  A.  I  think  I  was.  Q. 
Well,  what  was  it?  A.  They  were  good.  Q. 
They  paid  all  of  the  demands  made  on  them  ? 
A.  Yes,  sir."  A  portion  ot  the  testimony  of 
Mr-  Bush  Is  as  follows:  "Q.  Mr.  Bush,  you 
are  the  defendant,  one  of  the  defendants,  in 
this -case?  A.  Yes,  sir.  Q.  You  are  tlie  prin- 
cipal defendant,  are  you  not.  In  this  case? 
A.  Yea,  sir.  Q.  (banding  witness  plalntlfTs 
Exhibit  E).  What  Is  that  paper  you  now 
have?  A.  It  Is  a  c^ficate  of  deposit  on 
the  Bank  of  Russell  &  UoIums.  Q.  Tour  are 
the  person  who  Is  named  In  tbat  certificate 
as  payee,  are  yon?  A.  Yee,  shr.  Q.  You 
were  county  treasurer  at  tbat  time?  A.  Yes, 
sir.  Q.  It  was  paid  to  you  as  county  treas- 
urer? A.  Yes,  sir.  Q.  The  consideration  of 
that  check  was  county  money?  A.  It  was  a 
check  given  me  for  county  money.  Q.  And 
you  took  the  check  to  the  bank,  and  got  that? 
A.  Yes,  sir.  Q.  At  your  own  request?  A. 
At  the  request  of  Mr.  Charles  Holmes.  Q. 
Did  you  ask  him  for  the  cash?  A.  No,  sir. 
Q.  You  did  not  want  It?  A.  No,  sir.  Q. 
You  could  have  got  It?  A.  I  do  not  know 
whether  I  couM  or  not.  Q.  You  have  every 
reason  to  believe  it?  You  had  not  known 
them  to  refuse  any  certificates,  had  you?  A. 
No,  sir.  Q.  You  have  got  money  out  of  tbere. 
as  county  treasurer,  since  that  was  deposited 
there,  haven't  you?  A.  Yes,  sir.  Q.  That 
was  a  part  of  the  funds  you  received  from 
Zutavem,  your  predecessor?  A.  Yes,  sir.  Q. 
At  the  end  of  your  first  term,  you  did  not 
turn  that  over  except  In  the  form  of  a  cer- 
tificate, as  it  appears  there,  to  yourself?  A. 
There  was  no  change.  Q.  Just  tbat  certifi- 
cate? A.  Yes,  sir.  Q.  When  you  settletl 
with  the  county  board  at  the  end  of  your 
first  terq^  January,  1892,  you  turned  over 
that  certificate  in  your  report  to  the  county 
commissioners,  as  part  of  the  funds  on  hand': 
A.  Why,  I  suppose  you  would  call  It  that 
simply  in  my  own  hands.  Q.  You  turned  it 
over  to  yourself  as  successor?  A,  1  believe 
that  Is  what  It  would  be.  Q,  You  never  turn- 
ed any  cash  over  to  represent  tbat?  A.  No. 
sir." 

In  this  connection  It  may  be  further  said 
tbat  all  of  the  testimony  Introduced  which 
had  a  bearing  upon  the  question  of  whether 
the  Bank  of  Russell  ft  Holmes  was,  at  the 
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time  of  the  ttsjisftctlMi  between  ZutaTern 
and  Buab.  of  date  Jaumir*  1880,  sf^vent, 
and  meeting  all  demanda  for  paymentg  of 
money  made  upon  It,  tended  to  establish  that 
It  was  BO,  and  so  doing  and  continued  In 
such  condition  for  mote  than  a  year  subse- 
qtieut  thereto. 

It  is  clear  from  the  evidence  that  Ur.  Bush, 
on  assuming  the  duties  of  the  office  of  county 
treasurer,  received  from  the  retiring  ofilcer 
a  checlk  or  certificate  of  deposit,  entitling  him 
to  demand  from  the  Bank  of  Russell  Jk 
Holmes  the  sum  of  $6,000,  and  that  it  was  so 
accepted  by  him  in  such  form,  in  lieu  of  the 
cash,  either  coin  or  legal-tender  currency; 
that  he  did  not  demand  any  other  or  differ- 
ent payment,  but  waived  It,  and  the  check 
or  certificate  of  deposit  was  by  him  delivered 
to  the  bank,  and  canceled;  and,  at  the  re- 
quest of  the  banker,  be  received  a  new  cer- 
tificate of  deposit  tor  the  sum  naawd,  paya- 
ble to  himself,  as  county  treasurer.  The  tltte 
or  right  to  the  sum  of  money  involved  was, 
by  the  methods  stated,  transferred  from  Mr. 
Zutavern  to  Mr.  Bush,  the  latter  being  the 
recipient  of  it,  by  reason  of  bis  occupancy 
of  the  office  of  county  treasurer.  The  recep- 
tion of  this  money  from  his  predecessor  was 
oae  of  the  duties  which  devolved  upon  the 
incoming  treasurer,  his  due  and  proper  per- 
formance  of  which,  together  with  all  others 
pertaining  to  the  office,  his  sureties,  by  sign- 
ing the  bond,  had  guarantied.  Giving  the 
bond  was  <me  of  the  essential  prerequisites 
of  his  '^¥'F""iing  the  aS&ce,  and  without  which 
he  could  not  legally  do  so;  and  the  sureties,  by 
their  signatures,  enabled  him  to  meet  this  re- 
quirement, and  to  acquire  title  or  right  to  this 
money;  and,  having  acquired  It,  tie  and  the 
bondsmen  became  liable  to  the  coimty  for  it. 
The  fact  that  be  elected  to  take  a  certificate 
of  deposit  evidencing  the  indebtedness  of  a 
bonk  to  his  predecessor  in  office  for  the 
amount,  instead  of  coin  or  currency,  and  to 
have  the  oertlflcate  canceled,  and  a  new 
one  issued,  payable  to  himself  as  county 
treasurer,  and  to  let  the  money  remain  in  the 
bank,  and  to  carry  the  sum  thus  treated  iu 
his  accomits  as  evxh  treaaurer,  as  moneys  or 
funds  on  hand,  could  la  no  manner  or  degree 
afi'ect  his  liability,  or  that  ct  bis  bondsmen. 
He  t>ecame  possessed  of  the  right  to  $t>,000 
of  the  funds  of  the  county,  and  liable  for  its 
safe-keeping,  and  to  account  for  it,  and,  at 
the  request  of  the  banker,  left  it  in  ttie  bank. 
This  was  a  sufficient  reception  by  him  of  the 
money  of  the  county  to  render  him  and  his 
sureties  liable  for  it  under  the  conditions  of 
this  bond,  within  the  rule  announced  In  State 
V.  HIU,  47  Neb.  — ,  66  N.  W.  541. 

What  elTect  the  transactions  we  have  outr 
lined  between  the  two  treasurers  would  have 
upon  the  rights  of  the  county,  if  any,  exist- 
ing or  arising  therefrom,  against  Zutavern, 
the  outgoing  treasurer,  and  bis  bondsmen,  is 
not  involved  in  this  case,  and  will  not  be 
discussed  or  decided.  It  is  evident  that 
Bush,  the  Incoming  treasurer,  acquired  the 
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right  to  act  tn  relation  to  the  96,000  of  tbe 
conaty  fundi,  and  by  his  action  It  was  left 
la  the  bonk.  This  was  such  an  act  of  right 
of  control  and  disposition  of  tbe  money  as 
rendered  him  liable  to  account  for  it 

It  is  aivued  that  the  treaaurer  is  only 
bound  to  use  due  and  ordioary  care  for  tlic 
safe-^eplng  and  preservation  of  the  money 
of  the  county,  and  if  he  deposited  it  iu  the 
bank  after  using  reasonable  and  ordinaiy 
care  and  caution  in  ascertaining  the  standing 
and  solvent  conditlcot  of  tbe  iHuik,  and  was 
watchful  in  this  particular  so  long  as  it  re- 
mained there,  if  the  bank  failed,  and  tbe 
money  was  thereby  lost  to  the  county,  in 
whole  or  In  part,  without  any  fault  or  negli- 
gence attributable  to  the  treasurer,  he  was 
not  liable  for  such  loss,  nor  were  his  sure- 
ties so  liable.  There  exists  an  irreconcila- 
ble conflict  la  the  decisions  of  tbe  courts  in 
regard  to  the  liability  of  public  officers  and 
their  bondsmen  for  funds  lost  without  fauh 
or  negligence  on  the  part  of  the  offlcera;  but 
tbe  weight  of  authority  in  tliis  country  is  to 
the  effect  that  a  public  <^cer  and  his  sure- 
ties are  to  be  held  responsible  for  public 
funds  lost,  regardless  of  the  question  of  fault 
or  negllgenoe  on  the  part  of  the  officer,  where 
the  law,  in  positive  terms  or  from  its  general 
tenor,  and  without  any  limitation  upon  the 
obligation,  requires  that  the  officer  pay  over 
public  funds  which  have  been  received  b/ 
him  and  held  as  such. 

Where  the  statutes  impose  tbe  duty  of  pay- 
ment, it  is  sufficient  if  the  bond  is  condition- 
ed for  the  faithful  discharge  of  the  dutiett  of 
the  officer,  to  render  the  sureties  liable  to 
the  same  extent  as  their  principaL  Our 
statutes  on  the  subject,  by  tbeir  geoeral 
tenor,  if  not  In  direct  terms,  require  tbe  re- 
tiring treasurer  to  account  for  or  pay  over 
the  public  moneys.  The  bond  in  this  case 
was  conditioned  for  tbe  faithful  dlscharKe 
by  the  treasurer  of  the  duties  of  tbe  office, 
and  for  the  faithful  accounting  for  and  pay- 
ing over  of  all  tbe  mon^s  of  the  county 
which  he  received;  and  botb  he  and  his  sure- 
ties became  liable  for  any  failure  on  his  part 
to  pay  over  any  of  the  pulHic  money,  not- 
wtthetfinding  it  may  have  t>een  lost  without 
bis  fault  or  oegUgence.  Board  v.  Jewell 
(Minn.)  46  N.  W.  914,  and  cases  cited,  as  fol- 
lows: U.  S.  V.  Prescott,  S  How.  578;  U.  S. 
V.  Dashiel,  4  Wall.  182;  Boyden  v.  U.  S.,  18 
Wall.  17;  iDhabitaats  of  Hancock  v.  Haz- 
zard,  12  Cusb.  112;  Inhabitants  of  N'ew 
Providence  v.  McKachron,  33  N.  J.  Law,  330; 
Com.  V.  Comly,  3  Pa.  St  372;  State  v.  Har- 
per, 6  Ohio  St  607;  District  Tp.  of  Taylor 
V.  Morton,  37  Iowa,  550;  Thompson  v.  Board, 
30  111.  90;  Halbert  v.  State.  22  Ind.  125;  Uor- 
beck  V.  State.  28  Ind.  86;  Ward  v.  School 
Dlst  No.  15.  10  Neb.  283.  4  N.  W.  1001;  Wil- 
son V.  \^icblta  Co.,  67  Tex.  617,  4  S.  W.  67; 
Slate  V.  Xevln,  19  Nev.  162,  7  Pac  650; 
State  V.  Moore,  74  Mo.  413;  State  v.  PoweU, 
67  Mo.  395;  CommlssloQers  v.  Llneberger,  g 
Mont  231;  Uedwood  Co.  v.  Tower,  28  Aiinn. 
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45,  8  N.  W.  907.  The  case  of  Ward  v.  School 
Dlst.  No.  15,  10  Neb.  2»3,  4  N.  W.  1001,  cited 
In  the  opinion  of  the  Minnesota  court  Just 
alluded  to.  In  support  of  the  doctrine  of  strict 
accountability  of  treasurers  and  their  bonds- 
men, for  public  money  intrusted  to  the  care 
of  the  treasurers  by  virtue  of  their  beinp; 
such  officers,  may  be  said  to  be  not  strictly 
!n  point,  for  the  reason  that  the  money  lost . 
by  failure  of  the  bank,  and  sought  in  the  ac- 
tion to  be  recovered  of  the  treasurer  and  his 
bondsmen,  had  been  deposited  by  the  treas- 
urer In  the  bank  to  his  own  Individual  cred- 
it This  court  held:  "The  defendant,  while 
treasurer  of  the  plaintiff  district,  deposited 
the  money  in  question  with  his  banker  to  his 
own  individual  credit  The  money  was  in- 
tended to  meet  certain  bonds  of  the  district, 
then  about  to  fall  due,  and  which  were  paya- 
ble at  that  bank;  and  the  defendant  so  In- 
formed the  banker,  and  directed  him  verbal- 
ly to  80  apply  It  when  the  bonds  were  pre- 
sented. While  in  this  condition,  the  bank 
failed,  and  the  money  was  lost.  Held,  that 
the  banker  was  the  agent  of  the  treasurer, 
and  not  of  the  district,  and  that  the  money 
was  recoverable  by  the  district  In  an  action 
on  the  treasurer's  bond."  And  It  was  said  in 
the  text  of  the  opinion:  "It  was  Ward's  duty, 
under  the  law,  to  keep  the  money  securely 
until  properly  directed,  as  before  shown,  to 
pay  It  over  to  the  holder  of  the  district  bonds. 
The  money  was  within  his  control,  placed 
there  by  force  of  the  statute,  and.  If  he  saw 
fit  to  Intrust  it  to  the  care  of  another,  he  did 
so  at  his  peril."  In  the  opinion  in  the  case 
of  State  V.  Sheldon,  10  Neb.  452,  6  N.  W.  757, 
in  stating  tlie  liability  of  a  treasurer  for  pub- 
lic funds,  it  was  held:  "The  fact  that  the 
public  funds  have  been  stolen  from  the  treas- 
ury Is  no  legal  Justification  for  the  failure  of 
the  treasurer  to  account  for  them."  This 
was  not  a  case,  however,  wherein  the  re- 
covery of  the  public  funds  was  the  object 
of  the  action,  but  was  one  in  the  nature  of  a 
quo  warranto  to  oust  the  defendant  from  the 
office  of  county  treasurer  of  Greeley  county; 
and,  in  reaching  a  conclusion  as  to  whether 
the  treasurer  had  been  guilty  of  neglect  of 
duty  as  an  officer.  It  was  observed:  "This 
being  the  case,  the  county  treasurer,  having 
failed  to  account  for  the  moneys  in  his  hanai>, 
properly  chargeable  against  him  as  treasurer, 
is  guilty  of  willful  neglect  of  duty,  and  may 
be  femoved  from  office;  and  the  fact  that 
the  moneys  were  stolen  Is  no  legal  Justifica- 
tion for  the  failure  to  account  for  them." 
While  it  may  be  said  that  these  cases  are 
not  In  point  and  cannot  be  said  to  support 
the  rule  which  holds  treasurers  to  a  strict 
accountability  in  respect  to  public  funds 
which  come  into  their  possession  as  officers, 
for  the  reason  that,  strictly  speaking.  It  was 
not  the  main  question  involved  in  either  case, 
but  only  incidentally,  yet  it  was  necessarily 
connected  with  the  matters  nnder  discussion, 
and  which  were  determined,  and  made  It 
necessary  to  pass  upon  It;  and  the  decisions 


show  what  the  opinion  of  the  court  was  In  re- 
gard to  the  responsibility  of  the  treasarera 
for  public  money  which  fbey  handled  as  oiA- 
cers. 

It  Is  argued  that  If  the  delivery  at  the  cer- 
tificate of  deposit  or  check  by  Zutavem  to 
Bush,  when  the  latter  assumed  the  duties 
of  the  office,  was  a  sufficient  payment  to  reu- 
der  Bush  and  his  bondsmen  responsible  iu 
the  county  for  the  amount  thus  paid,  inas- 
much as  at  the  expiration  of  the  first  terni 
of  his  services  as  treasurer,  and  assumpUoii 
of  the  duties  of  the  second  term,  January, 
1892,  he  turned  this  56,000  certlflcate  of  de- 
posit over  to  himself  as  his  own  successor, 
this  released  the  sureties  herein  sued,  who 
signed  his  t>ond  for  the  first  term,  and 
the  action  must  fall  as  to  tliem.  Whatever 
might  be  said  of  this  contention  had  the 
certificate  of  deposit  In  question,  at  the  timf 
of  the  termination  of  the  first  term  which 
Bush  occupied  the  office  of  treasurer,  retain- 
ed Its  full  force  and  vigor  as  a  demand 
against  the  bank  for  the  sum  evidenced  by 
Its  face,  we  must  now  recall  to  mind  the  fan 
that  during  the  month  of  October,  1B91,  th« 
bank,  payor  of  the  certlflcate,  failed  or  quit 
business,  liad  passed  out  of  existence  In  thi; 
business  world,  and  the  certlflcate  of  deposit 
was  no  longer  a  demand  against  a  living 
business  being,  but  was  merdy  evidence  of 
a  claim  against  what  might  at  some  time  be 
realized  of  the  aasets  of  the  bank  wbich  ha<J 
failed,  and  was  certainly  not  entitled  to  be 
considered  as  such  a  payment,  when  retain- 
ed by  Bush  in  making  the  change  from  Lis 
flrst  to  his  second  term  of  the  amount  of 
funds  on  hand,  to  hlra  as  bis  own  successor, 
as  to  render  or  raise  a  liability  for  the  aoKMint 
of  the  certificate  against  him  and  his  bonds- 
men for  the  second  term,  as  a  loss  occur- 
ring during  the  second  term,  and  certainly 
was  not  a  paying  over  of  the  connty  fnnils 
which  worked  a  release  of  the  sureties  who 
signed  the  bond  for  the  first  term.  The  fail- 
ure to  otherwise  pay  the  sum  expressed  by 
the  face  of  the  certificate  at  the  expiration 
of  the  flrst  term  of  office  was  such  a  failure 
to  faithfully  discharge  the  duties  of  the  of-  I 
flee  required  by  law,  to  faithfully  account  ' 
for  and  pay  over  all  funds  which  had  come 
Into  his  hands  or  nnder  his  control  by  virtue 
of  his  office,  as  rendered  him  and  the  Bur«- 
ties  for  the  flrst  term  liable  therefor. 

A  further  contention  Is  made  on  behalf  or 
plaintiffs  in  error  that  the  board  of  countr 
commissioners  had  settled  with  Mr.  Bm.ii. 
comprehending  In  such  settlement  all  his  ac- 
tions as  county  treasurer  during'  his  first 
term,  and  had  examined  his  final  acconn'^ 
and  approved  it  and  made  such  approval  a 
matter  of  record;  that  this  constitiited  an 
adjudication  of  all  these  matters,  which  wns 
final  and  condtisive;  hence  this  action  will 
not  He,  Our  statutory  law  requires  the  coun- 
ty treasurer  to  make  periodical  reporr^ 
which  must  show,  somewhat  in  detail,  the 
main  transactions,  more^  particularly  in  re-  i 
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latloa  to  dlsburBementa  of  the  public  moneys 
and  balances  remaining  on  hand  In  the  Ta- 
rlous  funds;  and  these  must  be  scrutinized 
and  passed  upon  by  the  county  board,  and 
they  make  what  Is  denominated  a  "settle- 
ment" with  the  treasurer.  But,  call  It  what 
yon  may,  we  are  satisfied  that  It  is  nothing 
more  than  an  examination  of  the  acconnt 
and  report  of  the  business  acts  of  the  treas- 
urer during  the  period  covered  by  it,--a  scan- 
ning of  such  acts,  a  "checking  up,"  If  the  ex- 
pression is  allowable,  by  the  county  commis- 
sioners, the  parties  designated  by  law  to  at- 
tend to  it,  made  In  the  Interest  of  the  pub- 
lic and  the  county,  and  for  the  benefit  of  the 
public  and  the  county.  Its  main  object  and 
purpose  is  to  maintain  an  esplouage  and  su- 
pervision over  the  finances  of  the  county, 
and  their  management  by  the  treasurer,  and 
secure,  by  such  means,  as  great  prompti- 
tude and  care  and  exactitude  in  their  man- 
agement as  possible.  It  Is  not  in  any  sense 
or  degree  on  behalf  of  the  snretlea  on  the 
bonds  of  officers.  Their  contract  is  that  the 
officer  will  perform  his  duties  faithfully  and 
properly,  and  for  any  failure  so  to  do  they  be- 
come liable.  The  law  does  not  contemplate 
that  the  officer  shall  be  watched  by  the  county 
or  its  officers  for  the  benefit  of  the  sureties. 
It  Is  no  part  of  the  contract  with  the  sure- 
ties that  it  shall  be  done;  and,  where  re- 
ports and  settlements  are  required  by  law, 
it  does  not  change  the  obligation  of  the  sure- 
ties, or  enter  into  their  contract  It  is  their 
duty  to  see  to  it  that  the  duties  of  the  officer 
are  faithfully  discharged;  and  if  the  county 
board  should  be  negligent  or  careless  or  ir- 
regular In  an  examination  of  an  account  or 
report  of  a  treasurer,  or  In  what  Is  termed  a 
"settlement,"  It  would  be  no  available  de- 
fense to  sureties  on  his  bond  In  an  action  to 
recover  an  amount  of  public  funds  which  the 
treasurer  had  failed  to  pay  over.  These  pe- 
riodical settlements  assigned  by  our  statutes 
to  be  made  with  county  treasurers  do  not 
have  the  elements  in  them  of  a  Judicial  de- 
termination of  the  sabjecta  Involved.  )t 
would  not  be  contended  that  If  the  county 
commissioners  state,  as  a  matter  of  record, 
as  the  result  of  one  of  these  so-called  "sei- 
tlements,"  that  the  treasurer  was  short  In 
his  accounts  in  a  stated  sum,  and  consequent- 
ly indebted  to  the  county  In  such  sum,  this 
would  constitute  an  adjudication  of  the 
whole  matter;  and,  unless  appealed  from,  It 
would  be  final  and  binding  on  the  parties, 
aud  not  open  to  attack.  No  more  can  the  re- 
sult obtained  by  the  examination  be  said  to 
be  binding  and  conclualve  upon  the  county 
in  regard  to  the  amounts  reported  on  hand 
by  the  treasurer,  being  the  exact  true 
amounts;  or  their  payments  by  the  treasur- 
er preclude  the  Institution  aud  successful 
prosecution  of  an  action  for  any  further 
sums  which  he  has  failed  to  report  or  to 
pay  over.  It  can  have  no  further  or  greater 
conclusiveness  than  any  settlement  made  be- 
tween private  persona. 


We  are  cited  on  this  point  in  the  case  to 
the  decision  tn  the  case  of  Bagoss  v.  Oum- 
ing  Co.,  iW  Neb.  37S,  54  N.  W.  683,  as  sus- 
taining the  position  of  plaintiffs  in  error,  but 
we  do  not  so  read  it.  It  was  held:  "Where 
the  county  board  has  before  it  a  matter 
which  it  may  reject  or  allow,  and  its  action 
thereon  will  be  final  unless  appealed  from, 
Its  order  In  the  premises  cannot  be  attacked 
collaterally,  except  for  fraud,"— which  Is  en- 
tirely correct;  but,  in  passing  upon  the  re- 
port of  a  county  treasurer,  the  board  do  not 
reject  or  allow  it  in  the  sense  in  which  these 
words  were  used  In  the  case  referred  to.  It 
is  only  approved  or  disapproved,  and  not 
conclusively.  In  the  same  decision  it  Is  ob- 
served: "An  officer  who  has  faithfully  per- 
formed the  duties  of  his  office,  and  made  a 
full  settlement  with  the  tribunal  authorized 
to  settle  the  same,  should  be  permitted  to 
rest  on  such  settlement,  unless  there  Is  fraud, 
mistake,  or  Imposition  tn  making  the  same." 
The  rule  announced  in  the  third  paragraph 
of  the  syllabus  to  the  case,  which  we  have 
quoted,  bad  reference  to  an  order  of  the 
county  board  allowing  the  county  clerk  depu- 
ties, and  the  application  of  the  fees  of  the 
office  to  the  payment  of  their  salaries,  as  fix- 
ed by  the  board,  and  was  entirely  applica- 
ble. What  was  said  In  the  opinion  in  regard 
to  the  settlement  was  substantially  the  jsame 
as  herein  stated.  Any  settlement  is  all  right, 
and  entitled  to  stand  In  favor  of  an  cfflcer 
who  had  faithfully  performed  the  duties  of 
his  office,  and  when.  In  the  settlement,  there 
is  neither  fraud,  mistake,  nor  imposition.  In 
support  of  what  we  have  said  In  regard  to 
these  reports,  and  their  examination  and  ap- 
proval and  settlement,  see  Crawn  v.  Com. 
(Va.)  4  S.  E.  721;  Rose  v.  Douglass  Tp.  (Kan. 
Sup.)  M  Pac.  lOKt;  Board  v.  Sbeehan  (Minn.) 
43  N.  W.  600;  Brltton  v.  City  of  Pt.  Worth 
(Tex.  Sup.)  14  S.  W.  585. 

In  the  case  at  bar  It  was  shown  by  the 
testimony  that,  at  the  close  of  his  first  term, 
Mr.  Bush  made  a  report  or  account,  which 
was  examined  by  the  county  board.  The 
statements  of  the  commissioners'  record  in 
respect  to  the  settlement  had  at  that  time 
were  as  follows:  Under  date  January  21), 
1892:  "The  county  commissioners  proceedeil 
to  settle  with  the  county  treasurer.  The 
board  adjonmed  to  January  30,  1S92."  Un- 
der date  of  January  30,  1882:  "The  board 
then  proceeded  to  settle  with  the  county 
treasurer.  Board  adjourned  to  February  1, 
1892."  Under  date  of  February  1,  1892: 
"The  board  proceeded  to  settle  with  the 
county  treasurer.  Pending  scttlemeot,  the 
board  adjourned  to  February  2,  1892."  Un- 
der date  of  February  2,  1892:  "The  boai-d 
completed  with  the  county  treasurer."  The 
account  indicated  the  prc^r  and  true 
amoimt  which  had  come  into  the  possession 
of  the  county  treasurer,  or  had  been  paid  to 
him,  as  on  hand;  but  it,  lu  fact.  Includefl 
this  certificate  of  deposit  for  $0,000,  Issued 
by  the  bank,  which  had.  subsequent  to  sucli 
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Isrjuance,  but  prior  to  the  time  of  settlement, 
failed  The  ta.ct  that  thLB  was  so  Included 
And  counted  by  the  treasurer  as  money  on 
hand  was  not  known  by  the  county  board. 
The  funds  were  not  asked  for  by  the  board, 
were  not  produced  by  the  treasurer,  and  any 
approval  of  the  account  or  report  of  the 
treasurer  at  that  time  was  so  made  without 
any  knowledge  of  the  existence  of  the  certifi- 
cate of  deposit,  or  that  it  figured  or  was 
claimed  by  the  treasurer  as  a  part  of  the 
moneys  on  hand.  There  was  a  mistake  in 
the  settlement,  if  any  was  made,  to  the 
amount  erldeneed  by  the  certificate;  and  the 
paying  over  the  funds  shown  by  the  report 
to  be  on  band  by  Bush  to  blmsetf,  to  the 
extent  tliat  ft  consisted  of  his  retaining  this 
certificate,  and  counting  It  as  so  much  mon- 
eyi  was  a  failure  to  account  and  pay  over 
the  moneys  of  the  county,— a  failure  to  faith- 
fully discharge  the  duties  of  his  office,  as 
required  by  law,  and  for  which  he  and  his 
bondsmen  became  liable.  It  follows  that  the 
judgment  of  the  district  court  must  be  af- 
flrmed. 

MOBVAL,  J.,  not  sttUBg. 


Id  re  VOGLAND  et  al. 
(Sapreme  Court  of  Nebraska.    April  10,  1806.) 
larroBuiTioN— Fibixe  in  VjLCA-norr. 

Under  the  provisions  of  chanter  108  of 
the  Laws  of  Nebraslia  passed  in  loS5,  tbe  re- 
quirement that  "all  informations  shall  be  file*! 
during  term.  In  the  court  having  jurisdiction  of 
the  offeoae  speciGed  th«ein,"  is  mandatory;  ami 
«u  informatmn  upon  which  the  accosed  is  to  be 
tried  for  felouy  is  void,  if  filed  la  vacation. 
(Syllabus  by  tbe  Court.) 

Application  for  a  writ  of  taabms  corpnB  by 
Lewis  Vogland  and  others.  Writ  granted, 
and  petitioners  discbarged. 

J.  H.  Broady,  for  petitioners.  A.  8.  Church- 
ill, Atty.  Oen.,  and  Geo.  A.  Day,  Dep.  Atty. 
iiea.,  for  respondeDt 

RYAN,  O.  An  application  was  made  to 
this  court,  in  this  case,  for  a  writ  of  habeas 
corpus,  by  Lewis  Vogland,  Salem  T.  Clark, 
and  Charles  H.  Jackson,  who  alleged  that 
they  were  unlawfully  detained  by  George  W. 
Leldlgh,  the  warden  of  the  penitentiary  of 
this  state.  To  tbe  writ  which  thereupon  Is- 
sued, the  warden  answered,  justifying  his 
detention  of  tbe  petitioners  under  a  warrant 
for  their  commitment  by  virtue  of  certain 
proceedings,  fully  described  in  the  exhibit 
attached  to  tbe  petition  of  the  applicants. 
To  these  averments  of  the  answer  there  was 
filed  a  demurrer,  by  which  is  raised  the  suffi- 
ciency of  the  facts  In  said  answer  pleaded  to 
justi^  the  imprisonment  of  the  petitioners 
In  the  state  penitentiary.  It  would  probably 
tend  to  obscure  the  facts  If  an  attempt  was 
made  to  describe,  by  copying,  or  even  epit- 
omizing, tbe  pleadings,  and  we  ^all  therefore 


state  these  facts  as  clearly  and  conciwiy  ac 
possible  In  tbe  form  of  a  narratire.  On  ttie 
ISth  day  of  July.  1885,  an  iDfonnation  wa:^ 
filed  with  tbe  county  judge  of  Keya  Palui 
county  wherein  the  petitioners  for  bnl*eas 
corpus  were  charged  with  stealing  cattle  ia 
said  Keya  Paha  county  on  Jnoe  26.  IS^. 
There  was  a  plea  of  guilty  to  this  charge  on 
the  same  day  the  information  was  filed,  aivl 
thereupon  the  county  judge  committed  tIh^ 
persons  accused  to  the  county  jail,  to  await 
a  hearing  at  tbe  next  succeeding  term  of 
tbe  district  court  of  Keya  Paha  county,  to 
be  held  at  the  county  court  room  in  SprioK- 
view,  Neb.  On  the  20th  day  of  July.  lSf5. 
the  aforesaid  Lewis  Vogland,  Salem  T.  Claris 
and  Charles  H,  Jackson,  together  with  xtx 
county  attorney  of  Keya  Paha  county,  ap- 
peared at  chambers  in  Bassett.  In  Rodk  ennn- 
ty,  Neb.,  before  Hon.  M.  P.  Kinkald.  tbe  dis- 
trict judge  of  the  Fifteenth  Judicial  diatrii-t 
of  Nebraska,  In  which  district  are  lD<4odr<l 
the  counties  of  Keya  Paha  and  Rock,  ami 
requested  that  their  irfea  to  the  charge  <if 
larceny  in  stealing  cattle  lo  Keya  Paha  cono- 
ty  on  June  26,  1885,  might  be  received. 
When  tbe  request  was  made,  tbe  county  at- 
torney of  Keya  Paha  county  exhibited  to 
Judge  Kinkald  an  information,  which  baJ 
been  filed  in  the  dhitrict  court  of  Keya  Paha 
county  July  18,  1886,  by  which  the  sai^l 
Vc^land,  Clark,  and  Jackson  were  chargv^ 
with  larceny  of  cattle,  committed  Jnne  2>;. 
1885,  In  said  Keya  Paha  county.  This,  by  di- 
rection of  Judge  Kinkald,  the  said  conntr 
attorney  read  to  tbe  parties  therein  accused: 
and  thereto  the  defendants  pleaded  gidJtr. 
and  were  sentenced  to  be  Imprisoned  at  lisnl 
labor  in  the  state  penitentiary. — Vt^land  fi^r 
tbe  term  of  five  years,  and  Clarfe  and  Jack- 
son each  for  the  term  of  six  years.  Wardtv 
Leldlgh  receh-ed  the  parties,  sentenced  as 
above,  and  their  apirileation  for  a  writ  of 
habeas  oorpus  calls  in  question  tbe  suffi- 
ciency of  the  above  proceedings  to  justify 
their  detention  In  the  penitentiary.  In  anm- 
ment,  several  questions  were  dif*rutvfl 
which  we  shall  not  attempt  to  consld<>r.  fnr 
there  Is  one  which,  In  onr  view.  Is  deolRivr 
of  this  case.  In  1886  there  was  pasfied  aihl 
approved  an  act  entitled  "An  act  to  ppovitK 
for  prosecuting  offenses  on  Information  an-l 
dispense  with  the  calling  of  a  grand  jury 
except  by  order  of  the  district  judges."  Ijiir>  . 
1885,  c.  108.  By  section  2  of  this  act  It 
required  that  "all  Informations  shall  be  fiV'-l  | 
during  term,  in  the  court  having  jurladicri--  | 
of  the  offense  specified  therein,"  etc.  It  u 
conceded,  in  this  case,  that  the  district  conn 
of  Keya  Paha  county  was  not  In  ites$:iv. 
when  tbe  Information  was  filed,  upon  wb-;-  j  < 
Judge  Klnkatd  acted,  two  days  afterwards-  I 
in  Rock  county.  This  Information  was  then^ 
fore  void,  and  upon  it  no  plea  could  be  re- 
ceived or  acted  upon.  The  requirement  o'. 
filing  In  term  is  mandatory,  nnd  a  filing  in 
vacation  cannot  be  substituted.  Tbe  pniw 
of  the  petitioners  must  /therefore  i>e  granted. 
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&nd  the  mppUcants  for  a  vrlt  of  habeas  cor- 
pus are  accordingly  ordered  discharged  from 
custody.  Judginttit  scoffdlBcly> 


OOLDSMITH  et  aL  t.  ERICKSON  et  at 
(Snprente  Coort  of  Nebraska.    April  10,  1896.) 

PBAUDVLeST  CONVKTAMCB— What  CO!*mTDTB8— 

QoftnioH  or  Fact. 

1.  Where  a  porcfaaae  of  an  entire  stock  of 
gooda,  hooka  of  acooimt,  and  fixtures  of  a  mer- 
chant was  made  at  a  fair  price,  and  with  no 
knowledge  that  aach  merchniit  whs  at  the  time 
indebted  tn  other  parties,  it  should  not  be  de- 
clared TokL,  though  the  purpose  of  the  purchas- 
er was  iQ  oart  tu  secure  puymcut  of  a  debt  due 
the  bank  oi  which  he  was  at  the  time  cashier. 

2.  The  case  Bonus  t.  Carter,  31  N.  W. 
381,  '2(i  Neb.  566,  baring  been  overruled,  there 
was  in  this  atate  no  presumptiou  of  law  that  a 
traiisactioo  was  fraudiileut  merely  because  the 
property  was  in  effect  all  that  the  Tender  own- 
ed. 

3.  Whether  or  not  a  transfer  of  property  is 

fraudulent  aa  against  the  creditors  or  the  ven- 
dor is  a  question  of  fact,  determinable  solely  up- 
on the  evidence  adduced  in  each  case. 

(fiyUabns  by  the  Court.) 

Appeal  from  district  court,  Douglas  coun- 
ty; Walton,  Judge. 

Action  by  Adolpb  Goldsmith  and  others 
nfmlnst  Charles  E.  Ford,  0.  L.  Erlckson,  and 
others.  From  tbe  decree  rendered,  defend- 
antr  appeal  Berersed. 

James  H.  Macomber  and  Wharton  &  Boird, 
for  appellants.  Cavanagh,  Thomas  &  Mc- 
Gilton,  Bartiett,  Baldrige  &  De  Bord,  Ed- 
ear  H.  Scott,  W.  H.  TunnicUff,  J.  W.  Roud&- 
bush,  L.  F.  Grofoot,  Frank  HeUer,  A.  C. 
Wakeley,  J.  W.  West,  L.  D.  Holmes,  and 
Montgomenr,  Charlton  &  Hall,  for  appellees. 

RYAN,  0.  On  the  30th  day  of  December, 
1891,  Adolpb  Goldsmith,  Wels  &  Oppenbeim- 
er.  Wolf  6t  Co.,  Heyman  &  Sweet,  and  the 
Middleton  Plate  Company,  as  plalDtiCCa, 
brought  an  action  in  the  district  court  of 
Douglas  county  against  C.  I>.  Eriduon, 
Ciiarles  E.  Ford,  and  the  Union  National 
Bank  of  Omaha.  The  averments  in  this  pe- 
tition were  in  substance  that  on  and  prior 
to  December  31,  1800,  the  defendant  C.  L. 
Eilckson  was  indebted  to  the  several  plain- 
tiffs in  the  amount  described,  and  was  the 
owner  in  possession  of  a  large  stock  of  Jew- 
elry, with  the  fixtures  and  other  property 
connected  therewith,  and  was  carrying  on  a 
retail  business  in  the  city  of  Omaha;  that 
said  Brickson  was  indebted  to  the  Union 
National  Bank  not  to  exceed  $5,000;  that 
on  and  prior  to  December  31,  1S90,  the  vari- 
ous creditors  of  said  Ericltson  were  pressing 
him  for  payment;  and  that  suits  had  t>een 
brought  by  some  of  the  plaintiffs,  and  were 
then  pending.  The  fraudulent  conduct  of 
the  defendants  was  alleged  as  follows:  "On 
the  said  31st  day  of  December,  1890,  said 
Erickson,  for  the  purpose  of  defrauding, 
binderlng,  and  delaying  his  creditors,  sold 
and  transferred   hia  said   stock  to  said 


Charles  B.  Ford,  and  that  said  Charles  B. 
Ford  wtil  knew  of  the  Intention  on  tbe  part 
of  said  Erickson  to  hinder  and  delay  his 
creditors,  and  tliat  it  was  agreed  betweeo 
aaid  Charles  E.  Ford,  indlTidnally.  and  as 
an  agent  of  said  defendant  the  Union  Na< 
ti<Hial  Bank,  that  said  Bridcson  should  trans- 
fer the  title  to  said  property  to  said  Fordu 
to  bold  the  same  for  the  Union  National 
Bank,  and  s^  said  property,  and  satisfy  tlie 
indebtedness  due  said  bank  from  said  Erlck- 
son, and  it  was  agreed  by  and  between  Ford, 
as  such  cashier  and  individually,  and  said 
Erickson,  that  sltld  Ford  would  account  td 
Erickson  tor  the  balance  over  and  above  tbe 
amoont  sulflclent  to  satisfy  said  defendant 
the  Union  Natimal  Bank;  that  there  was  na 
other  or  different  oonsMeratlon  for  such 
transfer  paid  by  said  Ford  or  the  Uniw  Na- 
tional Bank  to  said  Erickson;  that  said  Un- 
ion National  Bank  and  said  Ford  well  knew 
of  the  fraodolent  intention  on  the  part  of 
said  Erickson,  and  conspired  with  said  Erick- 
son to  defraud  his  said  creditors;  that  on 
said  31st  of  December,  1890,  said  Erickson 
executed  a  bill  of  sale  to  said  Ford  for  his 
said  property,  and  that  said  Ford  and  aaid 
Union  National  Bank  took  possession  of  said 
property,  and  converted  it  to  their  own  use; 
that  said  property  was,  as  plaintifb  are  in- 
formed, of  the  value  of  twenty-five  thousand 
(^,000)  dcdlars;  that  said  property  so  con- 
verted by  said  defendants,  and  belonging  to 
said  Erickson,  was  all  the  property  which 
said  Ericltaoii  bad  in  his  own  name,  and 
subject  to  execution,  all  of  which  said  Ford 
and  said  Union  National  Bank  w^  knew." 
Following  this  language,  there  was  a  de- 
scripti<«k  in  detail  of  the  Judgment  or  judg- 
ments had  by  each  plaintiff  against  O. 
Erickson,  and  in  resiiect  to  each  It  was  aic 
lege6  that  an  execution  had  been  issued  and 
returned  unsatisfied;  and.  In  general,  it  was 
alleged  that  said  Eriduon  had  no  property 
in  his  own  name  on  which  an  execution 
could  be  levied.  Tbe  prayer  of  the  petiti<m 
was  as  follows:  "Wherefore  said  plaintiff 
asks  that  said  Union  National  Bank  and  said 
Charles  E.  Ford  be  required  to  account  for 
the  goods  received  by  th^m  from  said  Ericdi- 
son,  and  that  said  plaintiffs  have  Judgment 
against  said  Union  National  Bank  and 
Charles  E,  Ford  for  the  amounts  of  their 
claims  against  said  Erickson."  Between  the 
date  of  the  filing  of  the  above  petition  and 
the  trial,  Lhere  were  filed  in  this  case  the 
petitions  of  15  interveners,  to  whom,  It  was 
stipulated  on  the  trial,  there  was  due  the 
aggregate  sum  of  $4,602.82.  These  interven- 
ers made  all^adoDS  and  claimed  relief  of 
the  same  nature  as  had  been  done  In  the 
original  petition.  Tbe  aggregate  amount 
due  the  original  plaintiffs,  it  was  stipulated 
on  the  trial,  was  $2,192.50;  so  that,  at  the 
time  the  decree  was  rendered,  on  January 
27, 1883,  the  total  amount  of  indebtedness  of 
C.  L.  Eritksott  as  to  which  Charles  E.  Ford 
and  the  Union  National  Bank  were  held  Uje^ 
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ble  as  trustees  to  the  original  platntiffs  and 
the  Interveners,  before  tbe  decree,  was 
795.32.  Subsequent  to  tlie  entr?  of  this  de- 
cree, there  were  other  petitions  of  Interven- 
tion Qled,  in  which,  in  each  case.  It  seems  to 
liave  been  assumed  that  there  was  to  be  a 
general  distribution  of  the  value  of  the  stock 
of  C.  L.  Brldcson  whenever  C.  E.  Ford  and 
the  Union  National  Bank  should  pay  the 
same.  This  was  not  warranted  by  the  orig- 
inal decree,  for,  after  having  made  provi- 
sion for  the  appointment  of  a  referee  to  fl&d 
and  report  the  value  of  the  goods,  etc.,  trans- 
ferred to  Ii'ord  and  the  bank,  and  also  "the 
amount  now  due  the  variouB  creditors  of 
Erickson  who  are  parties  lo  this  suit,"  this 
decree  contained  this  Immediately  following 
language:  "And,  upon  the  filing  of  the  re- 
I>ort  of  said  referee  and  his  findings  tn  tbe 
case,  the  court  wlU  make  a  distribution  of 
the  amount  of  the  value  of  said  stock,  fix- 
tures, and  book  accounts,  In  the  manner  pro- 
vided by  law,  and  to  the  various  creditors  in 
this  action  entitled  to  said  money."  Not- 
withstanding this  restrictive  langoage,  other 
alleged  creditors  of  Erickson,  as  already 
stated,  filed  their  petitions  for  tlie  aggregate 
amount  of  $4,808.61,  after  the  entry  of  the 
decree  above  referred  to.  Each  Individual 
of  this  class  of  interveners  was,  by  the  de- 
cree made  upon  the  coming  In  of  tbe  report 
of  the  referee,  adjudged  entitled  to  share  the 
amount  of  the  value  of  the  goods,  book  ac- 
counts, and  fixtures  pro  rata  with  tbe  oth- 
ers; and  tbe  rights  of  this  class  were  de- 
creed inferior  and  subject  to  those  of  the 
original  petitioners  and  those  creditors  of 
Mr.  Erickson  who  had  Intervened  before  the 
first  decree  was  rendered.  This  made  the 
entire  amount  of  tbe  claims  with  reference 
to  which  the  bank  and  Mr.  Ford  were  held 
to  sustain  the  relation  of  trustees  $11,603.93. 
The  difference  between  this  amount  and  the 
above-mentioned  sum  of  $6,795.32  represents 
the  aggregate  amount  of  the  claims  present- 
ed by  petitions  filed  after  the  first  decree 
was  entered.  There  was  allowed  Ford  and 
the  bank  the  sum  of  $2,000,  for  services  ren- 
dered and  expenses  Incurred  In  disposing  of 
the  goods,  book  accounts,  and  fixtures  which 
ErIcJtson  had  turned  over  to  Ford.  From 
the  first  decree,  and  from  that  part  of  the 
last  which  enforced  their  llabllfty  as  trus- 
tees. Ford  and  the  bank  appeal;  and,  from 
the  allowance  of  $2,000  In  favor  of  Ford  and 
the  bank,  and  from  their  postponement  as  a 
class,  the  creditors  of  Erickson  who  filed 
their  petitions  after  the  entry  of  the  first  de- 
cree also  appeal. 

The  theory  upon  which  the  original  plaln- 
tifTs  and  those  who  Intervened  before  the 
first  decree  drew  their  petitions  Is  much  more 
intelligible  if  it  is  borne  in  mind  that  the 
very  commencement  of  this  action  was  al- 
most exactly  a  year  after  the  date  of  the  sale 
made  by  Erickson  to  Charles  E.  Ford.  Mean- 
while many  of  the  goods  liad  been  sold,  and 
it  was  probably  impossible  to  reach  those  re- 


maining. These  petitions,  whHe  aomewbat 
in  the  nature  of  creditors'  bills,  really  had 
for  their  object  tbe  subjection  to  the  debts  of 
plaintiff  and  the  Interveners  of  the  value  ol 
the  goods,  book  accounts,  and  fixtures,  rather 
than  those  particular  articles  in  kind.  From 
this  it  resulted  that,  while  the  good  faith  ot 
the  purchase  was  attacked,  there  was  no  at- 
tempt to  set  it  aside.  In  a  certain  sense,  tbe 
purchase  was  approved,  and  it  was  sought  ti) 
hold  the  purchaser  liable  for  the  fuD  value 
of  the  goods  as  though  no  payment  bad  been 
made  thereon.  Under  these  circum  stances, 
we  do  n*t  feel  called  upon  to  determine 
whether  or  not  there  were  sutflcient  formal- 
Itles  observed  to  vest  tbe  title  in  Charles  E. 
Ford.  The  question  to  be  considcRd  wiU 
not  therefore  be  whether  or  not  the  title 
passed  to  Ford,  but,  it  being  conceded  to  have 
passed,  whether  or  not  the  purchaser  shook! 
be  held  liable  for  the  value  of  the  property 
as  though  he  bad  made  no  payments.  tboi$e 
having  been  made  being  deemed  no  pay- 
ments, because  made  in  an  alleged  attempt 
to  hinder,  delay,  and  defraud  the  creditors  of 
C.  L.  Erickson.  Thus  shorn  of  extraneous 
consIdeiBtlons,  the  propositions  to  be  consid- 
ered are:  First,  whether  the  evidence  dis- 
closed the  existence  of  the  alleged  fraud  as  a 
matter  of  fact;  and,  second,  whether,  from 
the  facts  proved,  the  law  raises  a  presump- 
tion of  fraud. 

The  original  petition,  as  well  as  those  of 
the  interveners,  charged  that  the  fraudulent 
transactions  consisted  in  a  sale  by  Erickson 
to  Ford,  with  intoit  to  hinder  and  delay  tbe 
creditors  of  Erickson,  shared  by  the  vendor 
and  vendee,  and  by  an  accompanying  agree- 
ment that,  when  sufficient  goods  had  been 
said  to  satisfy  the  debt  of  Erickson  due  tbe 
Union  National  Bank,  the  remainder  should 
be  accounted  for  by  Ford  to  Erickson. 
There  was  no  attempt  to  make  proof  that  in 
the  purchase  there  was  any  condition  requir- 
ing Ford  or  the  bank  to  accotmt  tor  the  Taiue 
of  anything  whatever.  The  evidence  has 
been  very  carefully  examined  since  tbJs  ca^ 
was  submitted  on  oral  arguments,  and  we 
have  been  able  to  discover  no  proof  that 
Ford,  who  at  the  time  was  cashier  of  the 
Union  National  Bank,  bad  any  knowledcie. 
when  he  purchased  of  Erickson.  that  the  lat- 
ter owed  anything  except  the  sum  of  ^400 
to  the  aforesaid  bank,  and  the  smn  of  $4.- 
«33.30  to  the  wife  of  C.  L.  Erlcluon.  Tbe 
note  evidencing  tbe  Indebtedness  of  G.  L. 
Erickson  to  tbe  bank  fell  due  a  few  days  be- 
fore December  31,  1890,  and,  between  the 
maturity  of  said  note  and  the  date  last  gfiven. 
Mr.  Ford  had  tried  to  have  it  paid  or  secured 
It  had  been  suggested  repeatedly  to  Mr. 
Erickson  that  he  should  give  a  chattel  mort- 
gage on  his  stock  to  secure  this  debt,  but  this 
was  as  oftoi  refused.  On  the  31st  of  De- 
cember, 1S90,  Mr.  Ford  visited  Mr.  Ericfe- 
son's  place  of  business,  with  the  Intention  of 
having  the  matter  settled  in  some  way,  and 
was  told  by  Mr.  Erickson  that  If  the  bamk  or 
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Mr.  Ford  wanted  the  stock,  It  would  be  aold 
to  either  of  tbem  for  the  amount  due  the 
bank  and  the  amount  which  Erlckson  owed 
his  wife.  Not  being  able  to  obtain  security, 
Mr.  Ford  purchased  the  stock  of  goods,  books 
of  account,  and  fixtures  on  the  terms  pro- 
liosed;  and,  having  received  Mr.  Erickson's 
key  to  the  store,  be  left  Mr.  Nelson  in  posses- 
sion. On  January  2.  1801,  Mr.  Ford  gave 
Mrs.  Ertckson  his  check  for  the  amount  due 
her.  Upon  this,  she  thereupon  received  the 
money  at  oae  window  over  the  counter  of 
this  bank,  and,  having  carried  it  to  anothn- 
window,  she.  In  exchange  for  It,  received  a 
certificate  of  deposit  of  the  Union  National 
Bank,  payable  to  her  own  order,  In  the  sum 
of  *4,(i33.30.  This  certificate  she  left  at  the 
bank,  under  an  arrangement  l)etween  her 
husband  and  Mr.  Ford  or  the  attorneys  for 
the  bank  by  which  this  certificate  was  to  be 
so  left  as  an  Indemnity  against  any  loss  by 
reason  of  attachments  which  on  January  1, 
1S90,  had  been  levied  upon  the  stock  of  goods 
notwithstanding  the  sale.  These  attachments 
aggregated  the  sum  of  $4,(H1.75,  and  the 
suits  In  which  they  had  l>een  Issued  were  not 
ended  until  November  4,  1S91,  when  an  ar> 
rangement  was  made  between  the  attaching 
credltws  and  Mrs.  Ertckson,  by  virtue  of 
which  their  debts  were  paid  by  the  use  of  her 
certificate  of  deposit,  the  amount  of  which 
thereupon  Mr.  Ford  paid  to  said  attaching 
creditors.  There  were  other  details  attend- 
ing this  settlement  which  need  not  be  de- 
scribed, for  our  prraent  object  Is  only  to 
show  in  what  manner  Mr.  Ertckson  sold  his 
stock  of  goods,  and  to  consider  whether  or  not 
the  sale  was  bona  fide.  It  may  not  be  amiss 
to  suggest  that  the  plaintiffs  and  the  inter- 
veners In  this  action  were  prolMibly  Influenced 
to  flelay  these  proceedings  by  the  pendency 
of  the  attachment  suits,  and  that  the  above- 
descrtbed  settlement,  perhaps,  at  least  In  a 
remote  d^ree,  suggested  that  a  favorable 
time  had  arrived  for  the  commencement  of 
this  action.  There  was  no  evidence  tending 
in  the  least  to  show-  that  the  full  sum  of 
$4,400  was  not  due  the  bank.  Mrs.  Erick- 
son  testified  positively  that  the  sum  above 
named  as  due  her  had  been  by  her  loaned  to 
her  husband,  to  enable  him  to  extend  his 
business;  and  in  contradiction  of  this  there 
was  not  a  scintilla  of  evidence.  It  must 
therefore  be  accepted  as  an  established  fact 
tliat  for  the  goods,  fixtures,  and  book  ac- 
counts Mr.  Ford  had  actually  paid  the  sum 
of  ^,033.30  of  the  indebtedness  of  C.  L. 
Ertckson,  In  consideration  of  which  the  prop- 
erty purchased  was  delivered  so  as  to  vest 
in  him  the  title.  It  Is  not  deemed  necessary 
to  discuss  the  evidence  as  to  the  purchase, 
and  the  turning  over  of  possession  on  the 
night  of  December  31,  1890,  or  the  execution 
of  a  bill  of  sale  the  following  day,  or  the 
manner  In  which  the  payment  was  made  of 
the  amount  owing  by  C.  L.  Erickson  to  his 
wife,  with  reference  to  whether  or  not  the 
sale  was  good  as  against  the  aforesaid  at- 


taching creditors;  for,  as  we  have  already 
stated,  these  creditors  have  been  paid,  and 
their  claim  that  the  purchase  was  incomplete 
has  no  bearing  upon  the  issues  In  this  action. 

The  referee  provided  for  in  the  first  decree 
reported  on  April  14,  1893,  that  the  value  of 
the  goods,  1XH>k  accounts,  and  fixtures,  when 
taken  possession  of  by  Ford,  was  $10,700; 
that,  at  the  time  of  filing  the  said  report, 
Ford  still  had  goods  undisposed  of,  to  the 
amount  of  less  In  value  than  $1,000;  that  the 
accounts  collected  and  the  amonnts  realized 
by  him  from  the  goods  and  fixtures  were 
$6,860.  Between  the  value  of  the  goods 
found  to  exist  on  January  1,  1890,  $10,700, 
and  the  aggregate  of  the  two  amounts  paid 
by  Ford,  $9,033.30,  there  was  but  a  difference 
of  $1,660.70.  If,  therefore,  he  expended  $2,- 
000  for.c&ring  for  and  selling  the  goods,  there 
was  to  htm  a  loss  rather  than  a  profit  In  the 
transaction.  The  propriety  of  the  allowance 
of  this  $2,000  is  questioned  by  no  one,  ex- 
cept such  parties  as  came  into  this  case  after 
the  first  decree  as  Interveners;  and  they  are 
In  no  position  to  object,  for  two  reasons: 
First  the  decree  Just  spoken  of  provided  for 
distribution  amwg  parties  then  in  the  ac- 
tion; and,  second,  these  interveners  served 
no  notice  of  the  pendency  of  their  petitions 
of  Intervention,  and  in  respect  to  them  nei- 
ther Ford  nor  the  Union  National  Bank  made 
an  appearance.  Hapgood  v.  Ellis,  11  Neb. 
131,  7  N.  W.  84.^;  Manufacturing  Co.  v. 
Clark,  23  Neb.  702,  37  N.  W.  628;  Carlow  v. 
C.  Aultman  &  Co.,  28  Neb.  672,  44  N.  W. 
873;  Arnold  v.  Lumber  Co.,  36  Neb.  841,  55 
N.  W.  269;  Schultz  v.  Ixramis,  40  Neb.  152, 
58  N.  W.  693;  Land  Co.  v.  Leavenworth,  42 
Neb.  715,  60  If.  W.  954;  Woodward  v.  Pike, 
43  Neb.  777,  62  N.  W.  230;  Patten  v.  Lane, 
45  Neb.  333,  63  N.  W.  938;  Havemeyer  t. 
Paul,  45  Neb.  373,  63  N.  W.  932. 

If,  however,  we  accept  the  referee's  report 
of  the  value  of  the  goods  on  hand,  and  his 
finding  of  the  amount  of  the  proceeds  of 
those  sold,  as  above  given,  and  no  plaintiff 
or  Intervener  questions  this,  the  result  shows 
a  greater  loss  still;  for,  while  Ford  paid  out 
for  the  goods  $9,033.30,  he  has  to  show  for 
them  only  $7,860.  In  any  event,  it  must  be 
conceded  that,  for  the  goods,  book  accounts, 
and  fixtures,  their  full  value  was  actually 
paid  by  Ford.  As  he  bought  for  a  fair  price, 
without  knowledge  of  the  indebtedness  of 
E)rlck8on,  and  therefore  with  no  Intention  of 
defrauding  or  hindering  Erickson's  creditors, 
there  is  no  su^clent  ground  for  the  conten- 
tion that,  from  the  facts  established  by  evi- 
dence, this  transaction  should  held  fraudu- 
lent, and  that,  therefore.  Ford  or  the  bank 
should  be  held  liable  for  the  value  of  the 
goods  received  from  Erickson.  What  the  in- 
tentions of  Erickson  in  the  transaction  were 
could  not  be  shown,  for  he  bad  died  before 
any  proofs  in  this  case  were  taken. 

The  next  question  is  whether  or  not  the 
purchase,  as  a  question  of  law,  must  be 

deemed  fraudulent  as  against  the  ciedibifrs  of 

Digitized  by  V,jOOQ  iC 


1032 


N'ORTHWBSTBBN 


fiBPOSTSB.  ToL  66. 


C.  L.  Eridtson.  Ttalg  inference  In  the  fint 
decree  waa  donbUess  deemed  nnaToldaUe, 
In  Tlew  of'Bonns  v.  Garter.  20  Neb.  S66,  81 
N.  W.  381.  then  beUeved  to  embody  tbe  eih 
tabllsfaed  rule  of  law  In  this  state.  In  Dry- 
Gooda  Co.  T.  Biemera.  U  Neb.  S63.  62  N.  W. 
110&,  It  was  pointed  ont  that  the  majority 
ol^ttion  In  the  esse  of  Bonns  t.  Carter,  anpra, 
was  contrary  In  Its  logic  to  Heishlser  t.  Hlg- 
man,  31  Neb.  531.  48  N.  W.  272,  and  HamU- 
ton  T.  Isaaca,  M  Neb.  709,  02  N.  W.  279.  In 
Jones  V.  Loree,  ST  Neb.  616.  66  N.  W.  390; 
and  In  Smith  v.  Phelan.  40  Nct>.  765, 59  N.  W. 
662,  It  was  nneqalTocaUy  auaonnced  that 
Bcnns  t.  Carter  was  overruled.  It  has  beea 
repeatedly  held  that  the  exlatoice  of  fraod 
la  a  Question  of  fact;  and  In  thla  caae  the 
conveyance  waa  Improperiy  found  by  the 
coiut,  In  its  fifth  finding,  to  be  in  conflict 
with  the  general  asalgnmoit  law  of  Nebna- 
ka,  and  therefore  toUA. 

Thla  disposes  of  all  qnestU»u  necessarily 
involred,  and  the  judgment  of  the  district 
court  is  reversed,  and  this  rause  is  remand- 
ed, wttti  directions  to  the  district  conrt  to  dis- 
miss all  the  petitions  filed  in  this  case,  at  tiie 
costs  of  plalntlfrs  and  the  Intenrcnm.  Be- 
rersed  and  remanded. 

IBVINB,  C,  not  sitting. 


GREEN  T.  BARKER  ct  al. 
(Supreme  Court  of  Nehnska.    April  10,  1806.) 

"POBLIO  liANDS  — P&tnT-^PaBSnitPTIO!!*— TOWK- 
BlTE  TBCrSTBR'B  I>EID  —  COLUTBRAL  ATTACK  — 
STATUTOBI  DbED  —  VaLIDITT  —  DOCUMBKTAUT 
BVIDESOB. 

1.  The  presnmptionB  ariBe,  from  the  exist- 
ence of  a  patent,  eTidencing  a  grant  of  land 
from  the  United  States,  that  all  acts  hare  been 
performed,  and  all  facta  have  been  shown,  which 
are  prerequisites  to  its  issuance,  and  that  the 
right  of  the  party,  grantee  therein,  to  have  it  is- 
sne,  hsB  been  presented  to  and  paaaed  upon  by 
the  proper  officer*;  and  audi  patnit  is  not  open 
to  collateral  attack. 

2.  Where  property  has  been  conTcyed  un- 
der the  prOTisiona  of  the  act  of  congress  of  May 
23.  1844;  which  may  be  termed  the  'Town-Hlte 
Act"  (6  Stat  657),  by  the  United  States,  to  the 
corporate  authorities  of  a  town  or  city,  or  a  trus- 
tee designated  by  law,  a  deed  excoatfd  by  the 
trustee,  or  the  party  authorized  by  law  to  make 
the  transfer,  evidences  the  determination  by  the 
party  executing  it  that  all  the  preliminary  steps 
hare  been  taken  and  necessary  requirements 
complied  with,  and  that  the  person  to  whom  the 
deed  runs  is  the  one  entitled  to  receive  it;  and 
the  (question  of  the  validity  of  the  deed  cannot 
be  litigated  in  a  collateral  proceeding. 

3.  It  is  a  presumption  of  law  that  erery  per- 
son performs  his  duty  as  an  official  until  the  con- 
trary is  shown. 

4.  A  correct  designation,  in  a  deed,  of  the 
legislative  act  under  and  by  virtue  of  which  it 
was  execntcd,  ftWd  not  essential  to  the  validity 
of  the  deed. 

5.  A  page  of  a  book  was  identified  as  a  part 
of  the  records  of  the  minutes  of  the  meetings,  of 
the  Grandview  Company.  Held  not  an  idontifi- 
ratloD  or  foundation  for  its  introduction,  as 
showing  proceedingi  had  by  the  board  of  trus- 
tees of  the  dty  of  Gnndview. 


6.  Deeds  were  executed  pnrnortiag  to  be 
conveyances  of  reel  prop^^  by  toe  trustees  of 
the  city  of  Grandview,  which  were  signed  "A. 
B.  Moore,  Chairman."  Betd  that,  without  proof 
that  A.  B.  Moore,  who  signed  the  de«ds.  was 
cbairman  of  the  board  of  trustees  of  the  city  at 
Grandview.  the  deeds  did  not  evidence  the  trana^' 
fer  purported  to  be  made. 

(Syllabus  by  the  Court) 

Brrw  to  district  court,  Doagbtf  county; 
Hopewell,  Judge. 

EJectmait  by  Joseph  Barlcer  and  otbcn 
agatnst  John  Qreen.  Then  was  a  jndgment 
for  pbUntUf%  and  defendant  brines  error. 
BcTorsed. 

C.  A.  Baldwin  and  3.  M.  Woolworth,  for 
plaintiff  in  error.  H.  D.  Estabroc^  and  E. 
W.  Slmeral,  for  defendants  In  error. 

HARBISON,  J.  The  defendants  lu  error 
Inatltuted  this,  an  action  of  ejectment,  in  the 
district  conrt  of  Donglas  ooonty,  against  the 
plaintiff  in  enoe.  The  petition  filed  was  as 
follows:  "And  now  come  said  plaintUEs,  and 
for  caose  of  action  against  said  defendant 
aay:  That  said  plaintiffs,  as  tenants  in  com- 
mon with  said  defendant,  have  a  legal  estate 
in,  and  are  titm  owners  In  fee  and  entitled  to 
the  immediate  possession  of,  the  undivided 
interests  hereinafter  appearing  of  the  f<^- 
lowing  described  real  liwoperty,  bo  wit,  the 
block  or  tract  of  ground  known  aa  the  'Stooe- 
Quany  Beserre'  In  the  dty  of  Onmdriew, 
Douglas  county,  Netmiska,  and  ao  designated 
upon  the  map  cmF  Omaha,  aa  lithographed  and 
published  by  Popi^eton  &  Byera,— said  Jo- 
seph Barker  being  the  owner  in  fee  of  i> 
of  said  pn^rty;  John  L  Kedick,  Vi*** 
Geotge  P.  Bemls,  */ioo;  I^wis  S.  Becd. 
Vi*«;  Ferdinand  Streits,  t«/itu;  Andrew  B. 
Moore,  ^Vioo;  uld  Emma  I.  Jone^  as  widow 
of  Henry  O.  Jones,  deceased,  who  died  intes- 
tate and  without  issue,  ot  a  life  estate  of 
^*/io*  of  said  i«operty;  and  the  said  Dana 
G.  Jonea,  Bra  S.  Jones,  and  Patty  A.  Holton, 
as  the  owners  In  fee  of  the  iniereot, 
said  last  three  named  parties  being  the  sole 
heirs  at  law  of  said  Henry  O.  Jmes,  deceased. 
But  the  plaintiffs  arer  that  said  defendant 
unlawfully  keeps  tbem  out  of  the  possession 
of  said  property,  and  denies  tbe  rights  of 
plaintiffs,  herein  set  forth.  Wherefore,  plain- 
tiffs ask  Judgment  for  the  poaaesakin  ol  the 
property  and  costs  frf  suit"  To  this  aA  an- 
swer was  filed,  in  behalf  of  plaintiff  In  error, 
which,  first,  dented  genecaUy  each  and  ev- 
ery allegation  of  the  petitton;  alsc^  specially 
traversed  them,  and  pleaded  affirmatlTely  as 
followa:  "And,  further  answering,  defendant 
says  that  this  action  ought  not  to  be  prose- 
cuted against  blm  for  the  reason  hereinafter 
stated:  that  la  to  say,  tbat  this  defendant, 
and  those  imder  whom  this  defendant  claims, 
have  been  in  the  actual,  open,  notorious,  and 
hostile  possession  and  occupation  of  aald 
premises,  and  all  of  It,  claiming  It  aa  thei* 
own,  for  more  than  ten  years  next  befme 
the  lustitutltm  of  this  actkyL  And  the  de- 
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fendant  pleads  and  relies  upon  the  statute  of 

limitation  in  such  cases  made  and  prorld^ 
in  bar  of  the  plaintiffs'  ristat  of  recoverr  here- 
in. Wherefore  the  defendant  prays  that  he 
may  be  hence  dicrmiwed,  with  judgment  for 
his  costs  in  this  action,  and  that  be  may  have 
all  other  relief."  To  this  there  was  a  reply, 
a  general  deotel  There  was  a  trial  before 
one  of  the  Judges  of  the  district  court  and 
a  Jury,  resnltlng  In  a  T«rdict  In  favor  of  de- 
fendants In  error  as  to  the  lai^er  portion  of 
tbe  premises  in  controrersy.  npon  which,  aft- 
er motion  tot  new  trial  was  heard  and  0Ter>> 
ruled,  jodgmmt  was  rendered*.  The  case 
is  presented  here  by  error  proceedings  on  be- 
half of  the  defendant  in  the  trial  court. 

The  defendants  in  error  introduced  in  evi- 
dence a  patent,  conv^lng  from  the  United 
States  to  "the  trustees  of  the  dty  of  Orand- 
Tiew.  and  as  the  proper  corporate  authoniy 
thereof.  In  trust  for  tbe  several  use  and 
benefit  ct  tbe  occupants  thereof,  according  to 
their  respecttve  Interests  under  said  act  of 
May  23,  and  to  their  soccessors  and  as- 
signs In  trust  as  aforesaid,"  certain  lands, 
which  Included  the  tract  In  controversy  in 
this  case;  also,  deeds  signed  by  "A.  B.  Moore, 
Chairman,"  and  each  containing  a  recital  that 
it  was  the  act  of  the  trustees  of  tbe  city  of 
Grandview,  by  which  there  was  purported 
to  be  conveyed  certain  undivided  interests  in 
tbe  title  to  the  stone-quarry  reserve,  togeth- 
er with  other  property,  to  parties  who,  ac- 
cording to  the  recitals  of  the  deeds,  bad  re- 
spectivdy  become  otUtled  to  the  convey- 
ances; also,  conveyances  from  these  last- 
inentioned  persons  to  others;  and  transfers 
were  shown  until  the  defendants  in  error  bad 
been  reached,  and  the  title  to  their  respective 
interwts  vested  in  them.  Tbe  several  con- 
veyances were  objected  to  at  the  time  they 
were  offered  In  evidence.  Tbe  trial  judge 
Instructed  tbe  jTiry,  in  respect  to  the  patent 
and  deeds,  and  what  th^  established,  as  fol- 
lawB:  "Tbe  {plaintiffs  have  Introduced  in  evi- 
dence a  patent  from  the  United  States  to  the 
trustees  of  the  town  at  Grandview,  cover- 
ing the  premises  in  controversy,  and  claim  ti- 
tle through  conveyances  received  by  tbem  or 
tbelr  grantors  from  A.  B.  Moore,  chairman  of 
such  board  of  tnntees;  and  yoo  are  In- 
stmcted  tbat  they  have  introduced  record  evi- 
dence showing  a  legal  estate  In  themselves 
as  set  out  in  thedr  petitioc,  and  are  tho^fore 
entitled  to  recover,  unless  tbe  defense  of  ad- 
Terse  possession  has  been  estal^bed  by  tbe 
defoidant"  This  was  excq;»ted  to,  and  is  as- 
signed tat  error. 

In  order  to  a  proper  understanding  of 
the  claims  of  plaintiff  In  error  that  tbe  pat- 
ent from  the  United  States  to  the  dty  of 
Grandview,  and  tbe  deed  made  by  A,  B. 
Moore  as  "cbalrman,"  did  not  convey  any 
title,  or  were  not  evidence  of  such  transfers, 
-we  deem  it  proper  to  set  forth  here  portions, 
at  least,  of  the  act  of  congress  to  which  al- 
lusion was  made  in  tbe  patent,  and  of  the 
acts  of  the  territorial  legislature  which  were 


passed  to  carry  Into  effect  the  law  eoaetad 

by  ocHigress.  The  act  of  congress  reads  as 
follows:  "Whenever  any  portion  of  the  sur- 
veyed public  lands  has  been  or  shall  be  set- 
tled upon  and  occupied  as  a  town  site,  and 
therefore  not  subject  to  entry  under  the  ex- 
isting pre-emption  laws.  It  shall  be  lawful 
in  case  such  town  shall  be  Incorporated,  for 
the  corporate  anthorltlea  tbeseof,  and  if  not 
Incorporated  for  the  judges  of  tbe  county 
court  for  tbe  county  in  which  such  town  may 
be  tftnate,  to  ^ter  at  the  proper  land  office,, 
and  at  the  minimum  price,  Uie  land  so  settled 
and  occupied,  in  trust  for  tbe  several  use  and 
benefit  of  the  occupants  thereof,  according  to 
tb^  respective  interests,  the  execution  of 
which  trustaatothedlsposalctf  the  lotaUiBudk 
town  and  tbe  proceeds  of  tbe  sales  thereof 
to  be  conducted  under  such  rules  and  reg- 
ulations as  may  be  prescribed  by  l^lala- 
tlve  anthwity  ot  tbe  state  or  territory  in 
which  tbe  same  is  situated:  provided  that  tbe 
entry  of  the  land  Intended  1^  this  act  be 
made  prior  to  tbe  commencement  of  tbe  pub- 
lic sale  of  the  body  of  land  In  which  it  Is 
Included,  and  that  the  entry  shall  include 
only  such  land  as  is  actually  oocnpied  by  the- 
town  and  be  made  in  conformity  to  the  I^al 
subdivisions.  *  •  •  Provided,  also,  that 
any  act  of  said  trustees  not  made  In  con- 
formity to  the  rules  and  regulations  herein 
alluded  to  shall  be  void  and  of  none  effect" 
5  Stat  657,  c.  17. 

The  territorial  enactment  to  prescribe  the 
rules  and  regnlatlcms,  which  was  passed  Feb- 
ruary 10.  1857  (see  Seas.  Laws  1857,  p.  133), 
is  as  follows: 

"Section  1.  Tbat  whenever  any  portion  of 
tbe  surveyed  public  lands  has  been  or  shall 
be  settled  upon,  and  occupied  as  a  town  site 
and  therefore  not  sul^lect  to  entry  under  the 
existing  pre-emption  laws.  It  shall  be  law- 
ful and  be  the  duty  whenever  required  by  the 
occupants  and  owners  by  deed,  of  tbe  lots- 
witbin  the  limits  of  such  town,  for  tbe  cor- 
porate authoritleB  of  the  town,  if  Incor- 
porated, and  If  not  incorporated,  then  for  the 
commissioners  of  the  county  for  the  county 
in  which  sudi  town  may  be  situated  *  •  • 
to  enter  at  the  proper  land  office  the  land 
so  settled  and  occupied  as  a  town  site.  In 
trust  for  the  several  use  and  beneflt  of  the 
occupants,  and  those  holding  by  deed  or  oth- 
erwise, according  to  the  laws  of  this  terri- 
tory. 

"Sec  2.  After  tbe  purchase  of  such  laud 
as  above  described  it  shall  be  the  duty  of  the 
mayor  of  the  town  if  incorporated,  or  If  tbe 
town  is  not  incorporated  then  of  tbe  commis- 
sioners of  the  county  in  which  the  town  site 
is  situate,  to  make  out,  execute  and  deliver 
to  each  person  who  may  be  legally  entitled  to 
the  same  a  deed  In  fee  simple  for  such  part 
or  parts,  lot  or  lots  of  sucti  land  as  each  per- 
son may  be  entitled  to.   •  • 

Section  3  makes  provision  for  hearing  and 
determiniug  disputes  between  contesting 
claimants.  Sections  1  and  5  we  need  not  no- 
Digitized  by  VorOOQ  IC 
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dee  here.  Section  6  provided  for  an  appeal 
to  the  proper  district  court  from  a  decMon 
of  a  mayor  or  the  commlssionerB. 

In  1858,  an  act  was  passed,  on  this  same 
snhJect,  wbkdk  repealed  tlie  act  of  1867.  See 
Laws  Xeb.  1858.  p.  206.  In  secttons  4  and  5 
of  the  law  of  1858  It  was  prorlded: 

"Sec  4.  After  the  entry  of  the  land  settled 
upon  and  occupied  as  a  town  site,  as  herein- 
before prescribed,  ttae  corporate  aathoritieB 
or  the  coun^  judge,  as  the  case  may  be, 
baring  entered  the  land  shall  cause  public 
notice  to  be  glTen  of  the  fact  of  soch  entry 
by  posting  written  or  printed  notice  In  at 
least  three  public  places  Id  the  town,  and  no 
deed  for  the  land  nor  any  part  thereof  shall 
be  executed  and  deUvered  within  the  period 
of  thirty  days  after  the  flrst  day  of  the  pub- 
lication of  such  notice. 

"Sec.  6.  After  the  lapse  of  thirty  days  from 
the  first  day  of  the  publication  of  such  no- 
tice, the  maycHT  of  the  town,  or  If  there  Is 
no  mayor  the  f^ialnnan  of  the  board  of  trus- 
tees, If  such  town  Is  Incorporated,  and  If  the 
town  Is  not  Ineorpwated  then  the  county 
Judge  of  the  county  wherein  the  town  Is 
situated,  shall  on  denumd,  execute  and  de- 
liver to  eadi  person  who  may  be  legally  en- 
titled  to  the  same,  a  deed  In  fee  simple,  for 
the  part  or  parts,  lot  or  lots  of  such  land 
as  the  person  demanding  may  be  lawfully 
entitled  to." 

In  regard  to  a  patent  issued  by  the  proi>er 
officers  of  the  United  States,  It  was  observed. 
In  the  case  of  Smelting  Co.  v.  Kemp,  104  U. 
S.  686:  "The  execution  and  record  of  the 
patent  are  the  final  acts  of  the  officers  of  the 
goremment  tor  the  transfer  of  Its  title;  and, 
as  they  can  be  lawfully  performed  only  after 
certeln  steps  have  been  talcen,  that  Instru- 
ment, duly  signed,  countersigned,  and  sealed, 
not  merely  operates  to  pass  the  title,  but  is 
in  the  nature  of  an  ofllclal  declaration,  by 
that  branch  of  the  government  to  which  the 
alienation  of  the  public  lands,  under  the  law. 
Is  intrusted,  that  all  the  reqniremento  pre- 
liminary to  Its  Issue  have  been  complied 
with.  The  presumptions  thus  attending  It 
are  not  open  to  rebuttal  in  an  action  at  law. 
It  is  this  unassailable  character  which  gives 
to  it  ite  chief— indeed,  its  only— value,  as  a 
means  of  quieting  its  possessor  In  the  enjoy- 
ment of  the  lands  It  embraces."  Polk  v. 
Wendall,  9  Cranch.  87;  CJofleld  v.  McClel- 
land, 16  Wall.  331;  Moffat  v.  U.  S.,  112  U. 
S.  24,  6  Sup.  Ct.  10.  The  principle  Is  also 
recf^lzed  in  Van  Sant  v.  Butler,  19  Neb. 
351,  27  N.  W.  299  The  supreme  court  of 
Colorado  has  said,  on  this  same  subject: 
"The  doctrine  announced  was  that  the  deed, 
upon  Its  face,  purported  to  have  been  Issued 
in  pursuance  of  the  law,  and  was  therefore 
only  assailable  In  a  direct  proceeding  to  set 
it  aside.  Another  proposition  insisted  upon 
It  that  it  was  admissible  to  attaclE  the 
Hughes  deed  for  fraud  in  its  execution,  and 
for  this  purpose  the  offer  to  prove  that 
Hughes  had  never  filed  upon  the  lot  In  ques- 


tion should  have  been  allowed.  The  fraud 
sJluded  to  Is  Imputed  to  the  probate  Jodiee. 
The  language  of  counsd  Is:  That  the  action 
of  Downing  tat  Inning  tlie  deed  In  question 
to  Hughes  was  a  frand  upon  the  rights  of 
plalntlCT  In  this  case  will  hardly  be  ques- 
tioned.' Whether  ttUs  charge  be  tne  or  not, 
the  proposition  that,  upon  this  ground,  the 
validly  of  the  deed  was  examinable  in  an 
airtlon  at  this  character.  Is  In  conflict  with 
the  leading  cases  on  the  subject  The  doc- 
trine Is  established  by  nnmeioas  dedslons 
of  the  suiHrenw  court  ct  the  Dnlted  States 
that,  shotdd'the  offlcera  of  the  land  depart- 
ment. In  imilng  a  patent,  err  In  respect  to 
their  duty,  as  to  questions  of  fact  or  law, 
or  even  act  from  c<HTUpt  motives,  the  patrait 
cannot  be  collaterally  attacked  for  aoch 
cause,  if,  upon  any  stete  of  Cscts,  the  patent 
might  have  lawfully  Issued;  and  that  against 
collateral  attack.  It  will  be  presumed  the  nec- 
essary fftcts  existed.  Parties  aggrieved  by 
such  error  or  finud  must  resort  to  a  direct 
proceedliv  to  set  aride  the  patent**  Chever 
V.  Homer,  11  Colo.  72,  IT  Pae.  and  cases 
dted. 

It  Is  settled  doctrine,  w^  stq^rted  l^botb 
authorities  and  reason,  that,  from  the  exist- 
ence <3t  the  patrait  evldoidiig  the  grant  the 
presumption  arises  that  all  the  acts  have 
been  jteiformed,  and  all  the  necessary  facts 
have  beoi  shown  to  exist  by  the  party  to 
whom  It  was  made,  which  were  pmequl- 
Bites  to  Its  existence,  and  that  the  proper  offi- 
cers have  examined  Bind  adjudicated  the 
question  of  the  right  of  the  applicant  snd 
the  patent,  the  evidence  of  such  determina- 
tion, is  unassailable  collaterally.  The  pat- 
ent in  this  ease  ran  to  the  trustees  of  the 
city  of  Orandvlew,  and  the  deeds,  purporting 
to  convey  title  to  the  various  claimants  of 
lote  and  undivided  Interests  In  the  stoue- 
quarry  reserve,  were  signed  "A.  B.  Moore, 
Chairman."  The  recitals  <tf  these  deeds,  or 
such  as  we  need  notice,  were  as  ft^ows: 
"This  indenture,  made  this  fifth  day  of 
March,  In  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  flfty-nlne,  witness- 
eth:  That  whereas,  the  congress  of  the 
United  States  passed  an  act  entitled  *An  act 
for  the  relief  of  citizens  of  towns  upon  lands 
of  the  United  States,  under  certain  circum- 
stances,' approved  May  23,  A.  D.  1844;  and 
whereas,  the  l^islatlve  assembly  of  the  ter- 
ritory of  Nebraska,  under  and  in  pursuance 
of  said  act  of  the  said  congress,  passed  an 
act  entitled  *An  act  regulating  the  disposal 
of  lands  purdiased  in  trust  tor  town  site,' 
approved  February  10,  A.  D.  1S67;  and 
whereas,  the  trustees!^  the  city  of  Grandview 
have  paid  for  and  received  a  title  from  the 
United  States,  In  trust  for  the  occupants 
and  owners  the  lots  and  pieces  of  land  in 
the  city  of  Grandview  and  territory  of  Ne- 
braska, which  city  Is  located  upon  Ihere  ftri- 
lows  a  description  of  the  land]:  Now.  there- 
fore, by  virtue  of  the  power  In  said  board  of 
trustees  vested,  by  the  two.  aereral.  acta,  as 
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such  trustees  aforesaid,  the  said  truatees  of 
the  city  of  Grandvtew,  In  consideration  of 
the  premises  and  of  the  sum  of  twenty-nine 
(being  one-tenth  of  the  costs  of  entry)  dol- 
lars in  hand  paid,  the  receipt  whereof  Is 
hereby  acknowledged,  do  by  these  presents 
conrey  onto  [here  foUows  the  name  of  the 
grantee  and  description  of  the  property  con- 
▼eyedl.  In  witness  whereof,  I  have  hereunto 
set  my  hand  this  fifth  day  of  March,  A.  D. 
1859,  by  authority  of  the  said  board  of  trus- 
tees.   Andrew  B.  Moore,  Chairman." 

It  Is  argued  by  coonsel  for  plaintiff  In  er- 
ror that.  Inasmuch  as  the  Instruments  state 
that  they  are  executed  under  and  by  virtue 
of  the  provisions  of  the  act  of  1807,  this  must 
be  accepted  as  true  and  binding,  and,  further, 
since  the  act  of  congress  required  the  deeds 
to  be  executed  In  conformity  to  tue  rules  and 
regtdations  prescribed  by  tne  legislative  a!<- 
sembly  ot  states  and  territories,  and  If  uot 
so  executed  they  should  be  void  and  of  none 
effect,  and  the  territorial  act  of  1857  pre- 
scribed that  the  conveyances  therein  provid- 
ed for  should  be  made  the  mayor  of  the 
town,  if  incorporated,  and,  If  not  incorpo- 
rated, by  the  county  commissioners,  these 
deeds,  being  executed  by  neither,  were  void, 
unless  the  word  "mayor,"  in  the  act,  be  con- 
strued as  a  generic  term,  and,  as  such,  to 
Include  the  chairman  of  the  board  of  trus- 
tees ot  a  town  or  ci^;  and.  If  this  last  view 
be  entertained,  that  It  devolve  upon  the  par- 
ties Introducing  the  deeds,  and  whose  suc- 
cess depended  on  their  validity,  in  order  to 
establish  it,  to  show  that  the  chairman  of  the 
board  of  trustees  of  the  city  of  Grandvtew 
possessed  such  authoflty,  and  was  empow- 
ered or  required  to  perform  acta  and  duties 
which  usually  appertain  to  the  office  of  may- 
or of  a  city,  and  thus  bring  htm  within  the 
scope  of  such  appellation,  viewed  as  a  ge- 
neric term.  This  argument  is  not  tenable. 
It  most  be  remembered,  as  we  have  herein- 
before stated  and  shown,  that,  by  an  act  of 
1  he  territorial  legislature,  passed  tn  1858,  the 
act  of  1857  was  repealed,  and  those  deeds 
were  all  executed  subsequent  to  the  passage 
of  the  act  of  1858.  At  the  time,  then,  of  the 
making  of  these  deeds,  the  law  of  1857  had 
no  further  existence.  The  date  of  the  entry 
of  the  land  does  not  appear  \a  the  record. 
The  date  of  the  patent  Is  April  1.  1858.  So 
we  cannot  say  whether  the  entry  was  made 
during  the  life  of  the  act  of  1857,  or  after  the 
enactment  of  the  law  of  1858  on  the  subject. 
But,  however  this  may  have  been,  at  the 
date  of  the  conveyances  In  question  the  act 
of  1858  was  in  force,  and  the  law  of  1857  did 
not  exist,— had  been  repealed;  and  the  re- 
cital in  the  deed,  referring  to  the  act  of  1857 
as  the  basis  or  source  of  authority  for  their 
execution,  had  no  other  or  greater  force  or 
etCect  than  If  there  had  been  no  recital,  and 
no  reference  to  any  law  as  authorizing  the 
performance  of  the  act  of  making  the  deeds. 
If  there  had  been  no  recital  of  the  authori^, 
it  would  act  have  invalidated  Uie  deeds. 


Burbonk  v.  Ellis,  7  Neb.  156.  The  deeds 
must  be  viewed  as  executed  under  the  au- 
thority and  provisions  of  the  act  of  1858. 

It  Is  Insisted  that  it  should  have  been 
shown  that  the  city  of  Grandvlew  had  been 
incorporated,  and  that  the  parties  to  whom 
transfers  had  been  made  were  occupants  of 
the  premises  or  portions  of  the  property  con- 
veyed to  them;  or,  In  other  words,  it  was 
necessary  that  proof  be  made  ttiat  the  parties 
to  whom  the  deeds  were  made  were  the  prop- 
er ones,  that  all  the  acts  to  be  performed 
had  been  done,  or  the  facts  required  to  exl9t 
by  the  statute  were  existent,  at  the  time  of 
the  execution  of  the  deeds.  These  were  mat- 
ters to  be  Investigated  and  determined  by 
the  person  holding  the  trust,  and  upon  whom 
it  devolved  aa  a  duty,  on  demand  by  the  prop- 
er party,  to  make  a  deed,— in  this  case,  the 
chairman  of  the  board  of  trustees  of  the  city, 
—and  his  settlement  of  the  questions  was  not 
subject  to  collateral  attack.  As  was  said  In 
the  decision  of  the  case  of  Taylor  v.  Railroad 
Oo.  (Minn.)  47  N.  W.  453:  **The  execution  of 
a  deed  of  a  part  of  the  town  site  by  the 
judge,  who  is  trustee  for  that  purpose,  Is 
analogous  to  the  grant  of  a  patent  by  that 
department  of  the  government  whose  prov- 
ince It  is  to  supervise  the  various  steps  neces- 
sary to  be  taken  to  obtain  tltla  The  execu- 
tion of  a  deed  by  the  judge  is  in  the  nature 
of  an  offlclal  declaration  and  determination 
by  him  that  all  the  requirements  preliminary 
to  the  execution  of  the  deed  have  been  com- 
plied with,  and  that  the  person  to  whom  It  la 
issued  is  the  person  entitled  to  it  The  doc- 
trine of  presumptions  in  favor  of  offlclal  acts 
obtains,— that  the  Judge  did  his  duty  in  all 
respects,  and  had  required  the  grantee  to 
show,  by  legal  proofs,  that  he  was  the  i>arty 
entitled  to  a  deed  and  that  he  had  complied 
with  all  the  necessary  prerequisites  to  its  ex- 
ecution. Moreover,  when  a  trustee,  in  whom 
is  vested  the  land  constituting  a  town  site.  In 
trust  for  the  occupants,  has  executed  a  deed 
of  a  parcel  of  such  land  to  one  claiming  to  be 
a  beneficiary  of  the  trust,  no  one  who  Is  not 
a  beneficiary  of  the  trust,  but  a  mere  stran- 
ger to  the  title,  as  is  the  defendant  here,  can 
call  In  question  the  validity  or  r^^ilarity  of 
such  conveyance,  or,  by  subsequent  intrusion 
upon  the  possession,  acquire  any  right  to  In- 
quire Into  or  litigate  the  question  whether  all 
the  steps  required  by  law  were  taken,  or 
whether  the  party  to  whom  the  deed  was  ex- 
ecuted was  the  person  entitled  thereto.  An- 
derson V.  Bartels,  7  Colo.  256,  3  Pac.  225; 
Murray  v.  Hobson,  10  Colo.  66,  13  Pac  021; 
Chever  v.  Horner,  11  Colo.  68,  17  Pac.  495; 
Mathews  v.  Buckingham,  22  Kan.  166;  Ming 
V.  Foote  (Mont)  23  Pac.  515;  Whittlesey  v. 
H(^penyan,  72  Wis.  140,  39  N.  W.  355;  Smelt- 
ing Co.  V.  Kemp.  lOi  U.  S.  640;  Cofield  v. 
McClelland,  16  Wall.  831-334."  Tucker  v. 
Railroad  Co.  (Wis.)  65  N.  W.  515;  Lamm  v. 
Railroad  Co.  (Minn.)  47  N.  W.  455.  Nor  was 
It  necessary  to  prove  the  organization  of  the 
ctty  In  order  to  make  the  deeds  propcrij  re- 
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celTaMe  In  evidence.  '  Mathews  t.  BuGJclng^ 
bam,  22  Kan.  166. 

It  iB  contended  that  It  was  necessaiy  for 
the  parties  dependtng  on  the  deeds  from  the 
trustees  of  the  city  aa  eTtdence  of  title  to 
show  that  A.  B.  Moore,  who  signed  the  con- 
veyance, was  cbalrmaD  of  the  board  of  tnw- 
tees,  before  they  should  have  been  received 
in  evidence,  or,  at  least,  before  Instructing 
the  Jury  that  they  were  competent  evidence, 
and  established  one  link  in  the  chain  of  title. 
This  was  not  one  of  the  facts  the  existence  of 
which,  as  a  prerequisite  to  the  execution  of 
the  transfer,  he  determined  before  making 
the  conveyancea  We  have  herein  quoted 
portions  of  one  of  the  deeds,  and  It  was 
agreed  that,  In  such  statement  as  we  have 
copied,  they  were  all  Blmilar;  and  it  will  be 
remembered  that  it  was  not  recited  In  the 
deed  that  A.  B.  Moore  waa  chairman  of  the 
board  of  trustees,  and  be  signed  It  "A.  B. 
Moore,  Chairman,"  with  no  statement  of 
what  body  or  organization  he  was  chairman, 
with  no  reference  to  the  board  of  trustees  of 
the  city  of  Grandview,  unless  It  should  be 
said  that  the  deed,  being  one  which,  accord- 
ing to  its  recitals,  was  made  by  such  trustees, 
and  he  signing  it  ua  "chalrmsn,"  It  must  be 
presnmed  to  be  as  such  officer  of  the  board 
stated  in  the  deed.  Had  the  recital  of  the 
capacity  in  which  he  executed  the  deeds  ap- 
peared therein,  or  after  his  signature,  tt 
would  have  proved  no  more,  as  against  plain- 
tiff in  error,  than  that  he  claimed  to  have 
CTecated  them  as  such  officer.  It  would  not 
have  been  proof  of  the  fact  that  he  was  such 
chairman.  The  acknowledgment  IdentiQed 
Moore  as  chairman  of  the  board  of  trustees 
of  Grand  view  dty;  but  this  was  but  for  the 
purposes  of  the  acknowledgment,  which  was 
no  part  of  the  deed,  and  waa  not  substantive 
proof  of  the  fact  as  an  independent  fact. 

During  the  trial  there  waa  Introduoed  In 
evidence,  over  the  objection  of  plaintiff  in 
error,  "page  14,  Book  of  Corporation  of 
Grandview,"  whicli,  from  ita  statements, 
would  seem  to  be  the  minutes  of  the  proceed- 
ing at  a  meeting  of  the  board  of  truateea  of 
the  city  of  Orandview,  and  that,  among  oth- 
er things  which  transpired  at  the  meeting  of 
date  August  4.  1858.  A.  B.  Moore  was  ap- 
pointed chairman.  This  was  identifled  by 
but  one  witness,  who  was  asked:  "Q.  You 
remember  an  organization  known  as  the 
Grandview  Company?"  To  which  he  an- 
swered: "A.  Yes,  sir."  And  his  examina- 
tion was  continued,  in  part,  as  follows:  "Q. 
Were  you  a  member  of  it?  A.  I  was."  JIb 
was  shown  a  book,  and  stated:  "That  is  the 
minutes  or  records  of  the  meetings  and  trans- 
actions of  the  company ,— of  the  board  of  trus- 
tee's." And  again,  in  answer  to  a  question 
propounded  by  Mr.  Baldwin,  counsel  for 
plaintiff  In  error,  he  answere<l:  "I  know  that 
it  is  the  book  of  the  records  of  the  transac- 
tions of  the  company."  And  again:  "Wl^, 
It  is  the  records  of  the  propt^edings  of  tlie 
company,— the  Orandview  Company,— kept  by 


the  secretary  or  secretaries  of  that  compa- 
ny." From  which  It  will  be  gathwed  that 
the  page  of  the  book  introduced  in  evid«ikc« 
was  not  identified  as  being  the  minutes  of  n 
meeting  of  the  board  of  tnutees  of  the  city  of 
Orandview,  but  of  the  Grandview  Company, 
and  was  not  competent  aa  evidence  of  the 
proceedings  of  the  board  of  trustees  of  tlie 
dty  of  Grandview.  This  witness  also  testi- 
fied that  he  was  a  member  ot  the  GrandTletr 
Company,  and  at  one  time  Its  secretary. —bp 
thought  Its  last  one;  that  he  knew  who  was 
chairman  of  the  board  of  trustees  of  the 
company;  that  It  was  A.  B.  Moore;  and  that 
there  waa  never  any  other.  Proof  that  A. 
B.  Moore  was  chairman  of  the  board  of  tms- 
tees  of  an  organization  called  the  "Grand- 
view  Company"  had  no  relevancy  or  compe- 
tency In  this  case.  Unless  lie  waa  chaimuia 
of  the  board  of  trustees  of  Grandview  city,  be 
had  no  power  or  authority  to  act  and  execute 
the  deeds  transferring  the  title,  held  in  trust 
by  the  board,  to  the  heneflciaries  of  the  tru!«t; 
and,  without  proof  that  he  waa  such  ehnir- 
man,  the  deeds  were  not  evidence  of  the  con- 
veyance of  the  title.  There  being  no  proof 
of  the  fact  of  his  chairmanship  of  the  board 
of  trustees  of  the  city  of  Grandview,  the 
court  erred  in  Instmctlng  the  Jury  that  the 
defendants  in  error  had  shown  a  complete 
title,  as  these  deeds,  signed  by  "A.  B.  Moore. 
Chairman,"  constituted  an  Indispoisable  link 
in  the  chain  of  each  title  to  he  proved. 

On  tbe  facts  or  circumstances  involred  in 
the  second  or  affirmative  defense,  viz.  ad- 
verse possession  for  a  sufficient  length  of 
time  to  bar  any  action  for  recovery  of  the 
possession  or  title  of  the  premises,  we  will 
not  now  comment,  as  there  must  be  a  new 
trial,  and  they  must  again  be  submitted  to 
the  Jury  or  a  trial  Judge  for  determination, 
a  dlscusaitm  of  them  at  this  time  is  unneceA- 
sary,  and  mi^t  be  prejudicial  to  the  rights 
of  one  or  the  other  of  the  parties  in  another 
trial.  The  Judgment  of  the  district  court  1<e 
reversed,  and  the  cause  remanded.  Rever»- 
ed  and  remanded. 

IRVINB*      took  no  part  In  the  dedslon. 


HOOTTB  V.  CAPITAL  NAT.  BAXK  OF  XAS- 
COLN. 

(Supreme  Court  of  K^raska.    April  10.  ISOn.) 

CORPOSATIONB  —  EsTOPFCb  TO  l^BHT  CoU<OBATa 

Existence — Liabilitt  or  Stockboldsks. 

1.  Where  a  corporation  has  had  a  de  facto 
existence  for  a  considerable  time,  its  eorijorate 
character  cannot  be  collaterally  assailed  per- 
sons coDtractinjr  with  it  in  mich  capacity,  ray- 
ing upon  the  corporate  credit,  ia  order  to  bold 
stockholders  thereof  indiTidually  liable  on  ae- 
connt  of  the  fnilnre  to  observe  the  statntory  re- 
qnirements  es«eDttal  to  constitute  a  tedmickl  de 
Jure  corporatim. 

2.  The  liability  imposed  by  section  138. 
c.  16,  Comp.  St..  as  origiiinlly  enacted,  was  penal 
in  its  chamcfcr;  and  rights  of  action  therenn- 
der,  not  reduced  to  judgineny  abated  with  the 
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reveal  ot  Bald  aecUon  without  a  saTinff  datue. 
CliaptPF  13.  Lawi  1891. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Sherman  county; 
Holcomb,  Judge. 

Action  by  tbe  CapiUl  National  Bank  of 
Lincoln  against  John  Ilogue.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

E.  C.  Lane,  J.  R.  Scott,  and  J.  H.  Broady, 
for  plaintiff  in  error.    Nightingale  Bros.,  for 

defendant  in  error. 

POST,  C.  J.  This  was  an  action  by  the  de- 
fendant in  error,  the  Capital  National  Bank 
of  Lincoln,  In  the  district  court  for  Sherman 
county,  to  recover  from  the  plaintiff  lu  er- 
ror, Hogne,  as  a  stockholder  of  the  Sherman 
County  Banking  Company,  the  sum  of  flO,- 
272.G5,  being  the  face  value  of  24  notes  sold 
by  said  last-named  corporation.  Upon  the 
back  of  each  of  the  notes  so  sold  appears  the 
following  Indorsement:  "For  valuable  cou- 
slderation,  we  hereby  giiamuty  to  the  Capital 
National  Bank  of  Lincoln.  Neb.,  or  Its  as- 
signees, the  payment  of  the  within  note, 
waiving  protest  and  nonpayment  of  the  same. 
[Signed]  Sherman  County  Ilankiug  Coiu- 
panj-,  by  E.  E.  Whaley.  Pt,"  The  ground  of 
Hogue's  alleged  liability  appears  from  the 
following  statement  of  the  petition;  "The 
said  Sherman  County  Banking  Company  on 
October  31,  1887,  filed  its  articles  of  Incor- 
poration in  the  county  clerk's  oBiee,  and  on 
November  1,  1887.  commenced  to  transact 
business  at  Loup  City,  In  said  county,  as  a 
banking  corporation,  and  continued  to  trans- 
act business  as  such  until  Decem1>er  20,  188S, 
at  which  last  date  said  banking  corporation 
became  wholly  Insolvent,  and  made  a  pre- 
tended assignment  for  the  benefit  of  credit- 
ors, and.  by  assignment  duly  executed,  con- 
veyed all  the  corporate  property  of  said  bank- 
ing company  to  Joseph  F.  Pedler.  sheriff  of 
said  county.  •  •  •  The  said  Sherman 
County  Banking  Company  was  not  a  legally 
Incorporated  company,  but  has  failed  to  com- 
ply with  the  provisions  of  chapter  16,  Comp. 
St..  entitled  'Corporations,'  in  relation  to  giv- 
ing notice,  and  other  requisites  of  organiza- 
tion, and  thereby  subjected  Its  stockholders 
to  the  liability  imposed  by  section  139  of  said 
chapter.  Such  failure  to  comply  substautial- 
ly  with  the  law  affecting  and  regulating  cor- 
porations la,  more  specilically.  as  follows: 
(aj  The  said  Sherman  County  Banking  Com- 
pany wholly  failed  to  publish  notice  of  Its  In- 
corporation or  organization,  (b)  The  whole 
of  the  capital  stot-k  of  said  banking  corpora- 
tion was  not  subscribed  at  the  time  of  com- 
mencing business,  on  Xovem-bcr  1,  1887,  or 
at  any  time  thereafter,  as  required  by  its  ar- 
ticles oC  incorporation  and  by  the  general 
law.  (c)  The  whole  of  the  capital  stock  of 
sfltd  corporation  was  not  paid  for  at  the  time 
of  commencing  businei^s.  nor  at  any  time 
thereafter.  *  *  *  le)  The  said  Sherman 
Ooonty  Banking  CMupauy  wholly  failed  to 


post  up,  in  a  conspicuous  place,  at  its  place 
of  business,  subject  to  Inspection,  a  copy  of 
its  by-laws,  and  the  names  of  all  of  its  offi- 
cers appended  thereto,  and  wholly  failed  to 
make,  and  govern  itself  by,  by-laws,  (f) 
Said  corporation  wholly  failed  to  make  and 
publlsli  a  quarterly  statement  of  the  assets 
and  liabilities  of  said  banking  company,  and 
to  make  and  publish  the  annual  notice  of  in- 
debtedness required  by  law.  (g)  Said  bank- 
ing company  fafl*^  to  keep  a  record  of  Its 
corporate  proeeedinge,  ^nd  Its  election  of  of- 
ficers and  board  of  directors;  failed  to  open 
and  keep  a  subscription  book;  failed  to  keep 
a  stock  ledger  or  stock  transfer  book,  or  any 
book  in  which  the  names  of  the  said  stock- 
holders were  entered,  and  the  amount  held 
and  owned  by  each  stockholder;  and  thereby 
concealed  from  the  creditors  of  said  banking 
corporation,  from  the  patrons  of  said  bank, 
and  from  the  pablk:  In  general,  tlie  fact  tluit 
a  large  amount  of  the  capital  stock  of  said 
corporation  was  held  and  owned  hy  insolv- 
ents, and  persons  of  doubtful  solvency.  By 
reason  of  the  aforesaid  failure  to  comply  with 
the  provisions  of  law  as  to  notice,  and  other 
requisites  of  organization,  as  herein  set  forth, 
the  stockholders  of  said  Sherman  County 
Banking  Company  became  and  ai-e  Jointly- 
and  severally  liable  for  all  the  debts  of  salil 
corporation."  A  general  demurrer  to  the  pe- 
tition was  overruled,  and  Issues  Joined  by 
answer  and  reply.  A  trial  was  had  at  a 
subsequent  term,  resulting  in  a  verdict  and 
Judgment  for  the  plaintiff  below  in  the  sum 
of  $14,8ti5.Sl,  and  which  baa,  by  appropriate 
proceedings,  been  removed  loto  this  court  for 
review. 

It  Is  unnecessary,  in  the  view  we  take  of 
the  questions  presented  for  detenntnatliHi,  to 
notice  the  allegations  of  the  answer  and  re- 
ply. Among  the  facts  shown  by  the  petition, 
proof,  and  record,  and  as  to  which  there  is 
no  controversy,  are  the  following:  (1)  The 
Sherman  County  Banking  Company  had  a 
de  facto  existence  for  more  than  a  year,  dar- 
ing which  time  the  defendant  in  error  had 
transactions  with  It,  in  Its  corporate  capac- 
ity, amounting  to  many  thousands  of  dollarK, 
including  the  Indorsements  npon  which  It 
seeks  to  recover  in  this  action.  (2)  The  cause 
of  action  alleged  and  relied  upon  in  the  dis- 
trict court  Is  the  failure  of  the  banking  com- 
pany to  comply  subetandally  with  the  provi- 
sions of  the  statute  in  relation  to  the  giving 
of  notice,  and  other  requisites  of  organiea- 
tion,  and  not  Hogite's  primary  liability  as  a 
stockholder  of  satd  corporation. 

Counsel  for  the  defendant  In  error,  with  a 
candor  certainly  to  he  commended,  frankly 
admit  that  the  situation,  from  their  point  of 
view.  Is  complicated  by  the  repeal  in  ISOl, 
without  a  saving  clause,  of  section  139.  e. 
lii,  of  the  general  corporation  law  of  the 
state,  and.  In  a  brief  of  unusual  merit.  Insist 
that  the  repenting  act  sbould  t>e  given  a  pro- 
spective eff*H-t  only,  since  to  hold  otherwise  Is 

to  destroy  vested  rights,  aud^ux;prdinclK-7lo- 
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lattve  of  section  10.  art  1*  of  tlie  constitution  \ 
of  the  United  States.  Bat  whatever  view 
We  might  feel  constrained  to  take  of  that  sub- 
ject, as  an  orl^nal  proposition,  It  cannot,  we 
think,  be  longer  regarded  as  an  open  question 
In  this  Jurisdiction.  Section  189,  as  orlglnaUy 
enacted,  reads  as  followB:  "If  any  eorpcna- 
tlon  fall  to  comply  suhstantlaUr  with  the 
provisions  of  this  anb-dlvlalon  lo  relatlw  to 
giving  notice  and  other  requisites  of  oi^nlza- 
tloD,  the  proper^  of  all  the  stock  holders 
shall  be  liable  for  the  corporate  debts."  By 
section  2  of  the  act  of  1891  the  foregobig 
provision  was  amended  to  read  as  follows: 
"If  any  corporation  fall  to  comply  snbatan- 
tlally  with  the  provisions  of  this  8Ul>dlvI«ion 
in  relation  to  giving  notice  and  other  requi- 
sites of  organization,  after  the  aSBsts  of  the 
corporation  are  first  exhausted,  then  the 
property  of  any  stock  holder  shall  be  liable 
for  the  corporate  debts,  to  the  extent  of  the 
unpaid  snbscrlptlw  of  any  stockholder  to  the 
capital  stock  of  such  eorporatloo.  and  In  ad- 
dition thereto,  the  amount  of  capital  stock 
owned  by  such  individual"  By  section  3  the 
original  section  was  repealed,  and  by  section 
4  it  is  provided  that:  'Whereas  an  emer- 
gency exists,  this  act  shall  take  effect  from 
and  after  Its  passage  and  approval,  and  shall 
be  held  and  taken  to  apply  In  any  case  now 
pending  or  hereafter  brought  In  any  court 
in  this  state."  In  Globe  Pub.  Co.  r.  State 
Bank,  41  Neb.  175,  59  N.  W.  683,  It  was  held 
that  where  an  attempt  is.  In  good  faith,  made 
to  organize  a  valid  corporation,  and  such 
body  actually  exercises  corporate  functions 
for  a  considerable  time,  unchallenged  by  the 
state,  persons  contracting  with  it  In  Its  cor- 
porate capacity,  and  In  reliance  upon  Its  cor- 
porate credit,  cannot  hold  stockholders  there- 
of liable  for  Its  debt  solely  because,  by  mis- 
take or  omission  not  amounting  to  fraud, 
some  act  Is  left  undone  which  Is  essential  to 
constitute  It  a  de  Jure  corporation.  la  Kleck- 
ner  v.  Turk,  45  Neb.  176,  63  N.  W.  469.  It 
was  held  that  the  liability  imposed  by  section 
1.30,  as  originally  enacted,  was  for  the  omis- 
sion of  acts  which  are  not  conditions  pre- 
cedent to  the  commencement  of  buslnees  by  a 
corporation;  that  such  liability  existed  solely 
by  reason  of  the  pravlHlons  of  said  section; 
that  it  was  In  the  nature  of  a  punishment; 
and  that  the  right  of  action  thereby  conferred, 
unless  reduced  to  Judgment,  did  not  survive, 
but  was  destroyed  by  Its  repeal.  These  deci- 
sions we  regard  as  conclusive  of  the  present 
controversy.  It  follows  that  the  Judgment 
must  be  reversed,  and  the  cause  remanded 
for  further  proceedings  In  the  district  court 
Reversed. 


STATE  V.  HAM. 
(Supreme  Court  of  Iowa.    April  13.  1896.) 
BuuoLART  —  PosaEssios  OF  Btolbs  Quods  —  Ih- 

HTRCCTIOS. 

An  instniotioii  that  if  ffoods  were,  by 
some  person,  stolen  from  a  building  io  the  night. 


by  breaking  and  entering  it,  and  were  fonii<I 
within  a  few  dayti  in  defendant'ii  poBSPSttion.  the 
jury  would  be  "warranted  in  concluriing  that 
they  •  •  •  were  tttolrn  by  Mid  defendant 
by  breaking  and  entering  sncfa  building  in  the 
nighttime,"  was  proper. 

Appeal  from  district  court,  Floyd  county; 
P.  W.  Burr,  Judge. 

Indictment  for  burglary.  Verdict  of  guilty, 
and  a  Judgment  from  which  the  defendant 
appealed.  Affirmed. 

S.  W.  Woodhouse  and  Ellis  &  EUls,  for  ap- 
pellant Milton  Bemley,  Atty.  Oen.,  for  the 
State. 

GRANGER.  J.  The  indictment  charges  the 
trffense  as  having  been  committed  by  break- 
ing and  entering  a  slaughterhouse.  In  which 
were  kept,  for  sale  and  deposit,  meat,  hides, 
tallow,  and  other  goods.  The  evidence  tend- 
ed to  show  that  some  of  the  hides  were 
stolen  from  the  building,  and  were  aftei^ 
wards  found  In  the  possession  of  the  defend- 
ant The  court  gave  the  following  iHstruc- 
tlon:  "If  you  find  from  the  evidence  In  tbid 
cause,  beyond  a  reasonable  doubt  that  tbe 
hides  mentioned  by  tbe  witnesses  for  tbe 
state,  or  any  of  such  bides,  were,  by  some 
person  or  persons,  stolen  from  the  slaughter- 
house mentioned  In  the  Indictment  in  the 
nighttime,  by  breaking  and  entering  such 
building,  and  you  further  find  that  within  a 
few  days  thereafter,  such  hides,  or  any  of 
them,  were  found  in  the  possesstom  of  tbe 
defendant  John  nam,  yon  would,  In  such 
case,  be  warranted  In  concluding  that  the 
hides.  If  any  were  found  In  the  possession 
of  the  said  John  Ham,  were  stolen  by  said 
defendant  Ham,  by  breaking  and  entering 
said  building  In  the  nighttime,  unless  the 
facts  and  circumstances  disclosed  by  tbe  ev- 
idence raise  in  your  minds  a  reasonable 
doubt  as  to  whether  he  did  not  honestly  come 
Into  such  possession."  The  legal  conclusion 
from  the  Instruction  is  that  If  the  bides 
found  In  the  possession  of  the  defendant 
bad  recently  been  stolen  from  the  building, 
by  breaking  and  entering  In  the  nl^httlinp. 
the  Jury  could,  from  such  facts  alone,  find 
the  defendant  guilty.  The  InstructloD  Is  not 
that  the  Jury  should,  but  that  It  mlg^t.  from 
the  fact  of  such  possession,  find  the  defend- 
ant guilty.  The  question  was  considered, 
and  different  holdings  on  the  question  com- 
pared, In  State  v.  Jennings,  79  Iowa,  513.  44 
N.  W.  799,  and  the  rule  of  the  Instruction 
sustained.  See,  also,  State  v.  Yobe.  87  Iowa. 
33,  53  N.  W.  108a  Following  the  rule,  tbe 
Judgment  Is  affirmed. 


MENEFEE  v.  CHBSLBT. 
(Supreme  Court  of  Iowa.    April  13.  1S9C».) 
HosBAHn  AMD  WiFK  — NBCBSs&aias  worn  WlH'S 

CniLOKKX— LlABILITT  OF  Hc8aAIID~-Ar- 

PEAL— NoTicB — Abstract. 
1.  A  huttbaod  who  has  separated  from  bin 
wife  la  uot  liable  as  at  common  law  /or  neces- 
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aaiies  for  the  wife's  diildren  by  a  former  hm- 

band,  living  with  her,  sold  solely  od  the  wife's 
credit;  es[>eciallr  where  it  Is  not  shown  that  the 
wife  has  do  means  with  which  to  pay  for  them. 

2.  Nor  is  the  hasband  liable  in  sach  case, 
ander  Miller's  Code.  «  2214,  proTiding  that  the 
expenses  of  the  family  and  the  education  of 
the  children  are  chargeable  on  the  property  of 
both  hnsband  and  wife,  or  either  of  them. 

3.  In  an  action  against  both  husband  and 
wife  for  necessaries,  where  no  judgment  Is  ren- 
dered against  the  wife,  and  there  Is  nothing  to 
indicate  that  sbe  will  be  affected  by  an  appeal 
by  the  husband  fiom  jadgment  against  him,  no- 
tice of  an  appeal  by  him  need  not  be  served  on 
the  wife. 

4.  Where  a  case  on  appeal  goes  to  the  su- 
preme court  on  a  certiUcate  of  questions  of  law, 
appellant  need  not  abstract  the  pleadings. 

Appeal  from  district  court,  Cass  connty; 
A.  B.  Thomell,  Judge. 

Actifm  at  law  to  recoTer  of  defendant  the 
amoimt  of  a  certain  bill  of  goods  sold  to  his 
wife.  Judgment  for  defendant  PlalutiflC 
appeals.  Affirmed. 

John  Hudspeth,  for  appellant.  Willard  & 
■Wlllard,  for  appellee. 

DEEMEB,  J.  The  amount  Involved  being 
less  than  (100,  the  case  comes  to  us  on  a  cer- 
tificate from  the  trial  Judge.  We  need  not 
set  It  out  in  full.  The  facts  as  found  by  the 
lower  court  are  that  in  1898  the  plaintiff  sold 
and  delivered  to  Mrs.  C.  P.  Chesley,  defend- 
ant's wife,  certain  groceries,  to  the  value  of 
$S1,  on  which  there  yet  remains  due  the  sum 
of  $09.  The  goods  were  sold  uv<m  the  order 
of.  and  credit  was  extended  solely  to,  the 
wife.  The  goods  so  sold  were  used  by  the 
wife  and  her  children  by  a  former  husband, 
who  lived  with  her  at  the  time.  The  de- 
fendant was  married  to  the  woman  who  pur- 
chased the  goods  in  the  year  1892.  At  the 
time  of  the  marriage,  she  had  three  minor 
children,  who  lived  with  her  In  property 
owned  by  the  wife.  Immediately  upon  the 
marriage,  defendant  took  up  his  residence 
with  his  wife  and  her  children,  and  contin- 
ued to  live  there  until  January,  1893.  At  this 
last-named  date,  trouble  arose  between  the 
{lartles;  and,  as  a  result,  the  defendant,  upon 
tUTltatlon  of  the  wife,  left,  and  went  to  an 
hotel,  where  he  has  since  resided.  When  he 
quit  living  with  his  wife,  he  notified  the  mer- 
chants of  the  city  where  they  both  resided 
not  to  sell  goods  to  his  wife  upon  his  credit 
He  did  not,  however,  at  any  time  object  to 
the  stepchildren  living  in  his  family;  nor 
did  he  say  anything  to  the  merchants  to 
whom  he  gave  the  notice  that  be  did  not 
wish  to  support  these  children.  The  wife 
bad  no  Income  at  the  tlmu  she  purchased 
these  goods,  and  the  husband  refused  to  sup- 
port or  provide  for  her  or  her  children. 

On  these  facts,  the  following  questions  of 
law  are  propounded:  First  Is  the  husband, 
C.  P.  Chesley,  liable  for  the  balance  due  upon 
said  account  under  the  circumstances  above 
given?  Second.  After  the  husband's  depar- 
ture from  the  household,  under  the  circum- 
stances above  giv^.  did  he  have  a  family  re- 


maining in  the  household,  within  the*  mean- 
ing of  section  2214  of  Miller's  Code  of  Iowa? 
Third.  Is  the  Indebtedness  arising  from  the 
sale  of  said  goods  to  the  wife  one  which  can 
be  said  to  constitute  "family  expenses,"  with- 
in the  language  of  said  section,  as  against 
the  defendant  O.  P.  Chesley?  Fourth.  There 
having  been  kept  no  account  of  the  particular 
groceries  consumed  by  the  wife,  or  of  those 
used  by  the  children,  can  the  husband  escape 
liability  In  this  case,  by  reason  of  the  fact 
that  the  children  are  not  his  own?  Fifth. 
The  plaintiff  placed  tbe  wife  upon  the  stand, 
and  offered  to  contradict  by  her  tbe  hus- 
band's testimony  with  reference  to  what  was 
said  at  the  time  of  the  quarrel,  and  also  to 
show  by  her  the  fact  that  she  bad  no  means 
of  support  other  than  those  coming  from 
her  husband.  Counsel  for  the  husband  ob- 
jected to  the  witness  before  she  was  sworn, 
and  before  sbe  came  upon  the  stand,  upon 
the  ground  that  she  was  the  wife  of  the  de- 
fendant, 0.  P.  Chesley,  and  therefore  her  evi- 
dence was  incompetent  as  against  him.  She 
is  a  co-defendant  In  this  suit,  but  the  trial  of 
this  case  was  against  the  husband,  and  the 
case  against  the  wife  was  not  being  tried. 
Judgment  had  been  entered  against  C.  P. 
Chesley  before  a  justice  of  the  peace,  from 
which  judgment  O.  P.  appealed.  No  judg- 
ment had  been  entered  against  the  wife  so 
far  as  I  know.  The  court  sustained  said  ob- 
jection, to  which  ruling  the  plaintiff  at  the 
time  excepted.  Question:  Was  this  action  of 
the  court  prejudicial  error? 

It  may  be  well  before  answering  these 
questions  to  dispose  of  two  questions  of  prnc- 
tice.  It  is  insisted  that  the  appeal  should  be 
dismissed,  because  no  notice  of  appeal  was 
served  upon  the  wife.  We  do  not  see  the 
necessity  for  sucli  a  notice.  It  does  not  ap- 
pear that  Mrs.  Chesley  was  a  party  to  the 
proceedings;  certainly  no  judgment  was  ren- 
dered against  her,  and  there  Is  nothing  to  In- 
dicate that  she  would  be  affected  by  this  ap- 
peal. The  appellant's  abstract  does  not  set 
forth  tbe  pleadings.  It  is  contended  that 
this  Is  fatal.  As  the  case  comes  to  us  on 
certificate,  it  Is  not  necessary  for  the  appel- 
lant to  abstract  the  pleadings.  Noble  v. 
Chase,  60  Iowa.  261.  14  N.  W.  299. 

Again,  It  Is  said  that  tbe  certificate  is  not 
In  proper  form,  because — First,  the  facts  are 
not  found  by  the  Judge;  and,  second,  because 
no  question  of  law  is  presented.  We  see  no 
merit  In  either  of  these  claims. 

We  now  turn  to  the  questions  presented, 
and,  instead  of  answering  each  seriatim,  we 
group  them  togetlier,  and  find  that  virtually 
two  are  involved:  First  Is  the  defendant 
'liable  as  at  common  law  for  the  goods  sold? 
And,  second,  Is  he  liable  under  the  statute 
(Miller's  Code,  {  2214).  LItUe,  If  any.  reli- 
ance is  placed  by  appellant  upon  defendant's 
common-law  liability.  Indeed,  we  think  he 
was  not  entitled  to  recover  on  this  theory,  for 
the  reason  that  it  is  affirmatively  shown  that 
the  goods  were  sold  solely  on /the,  credit  plthe 
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wife,  and  for  the  further  reason  that  It  is 
not  shown  that  the  wife  had  no  means  with 
-which  to  pay  for  them.  It  also  appears  that 
the  goods  were  uot  only  used  by  the  wife  (for 
whose  suKKHt  the  defendant  might,  undet 
oertaiD  circumstanceB,  be  held  liable),  hut 
by  her  children,  for  whose  snst^iance  he 
was  not  responsible  after  the  family  relatkcn 
was  severed.  Is  the  defendant  liable  under 
the  proTlsioD  of  the  Code  before  cited?  The 
section  reads  as  follows:  "The  expenses  of 
the  family  and  the  education  of  the  children 
are  cliargeatde  npon  the  property  of  both 
husband  and  wife,  or  either  of  them,  and  in 
re^tion  thereto  they  may  be  sued  jointly  or 
separately."  The  question  turns  upon  the 
InterpretnCion  to  be  put  upon  the  word  "fam- 
ily." At  law,  it  has  a  well-detlned  meaalng. 
It  is  said  to  be  a  "collective  body  of  persons 
who  live  in  one  home,  under  one  head  or 
manager."  Tyson  r.  Reynolds,  52  Iowa,  431, 
3  X.  W.  409;  Arnold  v.  Waltz,  63  Iowa,  706, 
6  N.  W,  40;  Liuton  v.  Crosby,  50  Iowa,  38e, 
a  N.  W.  311.  Under  the  facts  found  by  the 
court,  there  certainty  was  a  family  which 
used  the  aoods,  and  the  account  was  for  ex- 
penses of  the  family.  But  was  it  such  a  fam- 
ily as  that  defeoOaot  shonld  tie  holden  for  the 
■amount  of  the  bill?  It  Is  manifest  from  a 
reading  of  the  statute  that  the  family  for  the 
-expenses  of  whleh  either  husband  or  wife 
may  be  held  liable  is  tfae  family  of  such  hus- 
band or  wife,  not  some  other  family.  Were 
the  cbildreii  of  a  former  husband  a  part  of 
thf  defendant's  facaUy  after  he  ceased  to 
live  with  them,  and  can  he  be  held  liable  for 
their  support?  Clearly  not,  as  we  think. 
While  he  may  have  been  liable  for  the  ei- 
penses  of  such  «  family  so  long  as  he  contin- 
ued to  live  In  and  be  a  part  of  It,  yet  wh«i 
he  threw  oft  these  obligatlMU  towards  Us 
stepchildren,  as  he  had  the  right  to  do,  his 
liability  for  their  support  eeaeed.  Tfa^  were 
no  loDger  a  part  of  his  family,  and  he  Aonld 
not  be  held  liable  for  the  support  of  peraoM 
to  whom  he  owed  no  duty.  Oar  condutfon 
finds  support  m  the  case  of  ScUe^i^ter  t. 
Keifer  (IlL  Sup.)  22  N.  E.  814. 

A  qttestk>n  as  to  the  adoiiaslbiUtr  of  cw^ 
tain  testimony  Is  presented  by  the  certificate. 
We  think  the  mere  perusal  of  section  3941  of 
BilUer's  Code  Is  sufficient  to  show  that  tfae 
court  corr^tly  excludetl  tfae  testbnony. 

The  lower  court  found  tor  the  defendant. 
Our  consideration  of  tfae  case  leads  to  the 
same  results,  and  the  Judgment  la  affirmed. 


ALBKRS  V.  WESTERN  UNION  TEL.  CO. 

(Supreme  Court  of  Iowa.    April  13.  1800.)  ■ 

Tri-bgram  Compasirs  —  Dri.at  it  DfiuvRRi:co 
Hk^baqk— Contract  Kbquihino  Wkittett  Cl&ih 
FO«  D^MkOES — Validity— WiivEK — Action  wtm 

DaMAQE3— SUFFlUIENCr  or  FSTITION. 

1,  A  cnntract,  l)ctween  a  fploKrapb  company 
and'thp  soiithT  of  a  mpssngo,  tbat  the  company 
will  nut  t>c  liable  for  damnRpR  or  statutory  pen- 
alties where  the  chiim  is  not  presented  in  writing 


within  60  days  sft»  the  message  Is  filed  with 

the  company  for  transmission,  is  valid. 

2.  Where  a  contract  between  a  teleerapii 
company  and  tfae  kdUv  of  a  message  pfxtvkles 
tlist  the  company  will  not  be  liable  for  damiigt-s. 
etc.,  where  the  osin  is  not  preseated  in  wrttiiig 
within  tfO  days,  a  waiver  of  mch  provision  is 
Bhown  by  mere  verbal  statements  made  to,  and 
interviews  with,  the  cunpany's  operators,  and  ia- 
deliaite  statement!  as  to  damages,  in  the  aheenc^ 
of  any  claim  for  datoages  at  the  time,  in  the 
senae  of  a  demand  for  payment  of  any  sum. 

3.  In  an  action  for  damages  for  delay  in 
driivertng  a  message,  the  petitiuu  must  i^ow 
that  plaintiff  complied  with  a  valid  pveviMon  as 
to  filing  notice  of  claim. 

Appeal  from  district  court,  Keokuk  coun- 
ty; A.  K.  Dewey,  Judge. 

Action  nt  law  to  recover  damages  for  fail- 
ure to  transmit  a  telegraphic  message. 
There  was  a  demurrer  to  the  petition,  which 
was  sustained.  From  a  Judgment  dismiss- 
ing the  petition,  the  plaintiff  appeals.  Af- 
firmed. 

C.  M.  Brown,  for  appellant  McNett  & 
Tisdale  and  Cummins  &  Wrlgfat,  for  appe^ 

lee. 

BOTHROGK,  C  J.  1.  It  is  unnecesaary  to 
set  out  tfae  petition  in  fulL  It  wOl  be  snffi- 
deut  to  give  the  aubstanoe  of  It,  so  far  as  it 
pertains  to  the  single  question  wUeh,  we 
think,  la  decisive  of  the  case.  It  appears, 
frcmi  the  petition,  that  on  the  aoOi  day  irf 
June.  18M,  the  plaintiff  filled  one  of  the 
Uanks  <tf  the  defendant,  at  Its  office  In  Sig- 
onmer.  In  this  atate,  witb  a  mesaase,  di- 
rected to  H.  A.  AlbecB.  at  Center  Junction, 
Iowa,  and  delivered  said  message  to  the  de- 
fendant's agent  at  Sigonmey,  and  directed 
him  to  transmit  It  to  H.  A.  Alben,  at  en- 
ter Junction,  and  tfaat  payment  was  made 
for  tfae  transmission  of  the  message.  It  is 
averred  tfaat  tfae  defendant  canleariy  and 
negligently  failed  to  transmit  said  message 
as  directed,  and  tfaat  plaintiff  sustained  dam- 
ages hy  reason  of  soM  neg^gence.  Tlie  mes- 
sage and  the  indorsenieuta  thereon  are  sec 
out  as  part  of  the  petition,  and  for  tfae  pur- 
pose of  sfaowlng  tfaat  the  defendant  la  liable 
for  negligence.  The  contract,  among  oCU^ 
things,  contalna  thla  stipulation:  rrbe  com- 
pany will  not  be  liable  for  damages  or  statu- 
tory penalties  In  anr  caae  whare  the  claim 
is  not  presented  in  writing  within  sixty  days 
after  the  message  la  filed  with  tfae  oompany 
for  transmlasion."  It  la  not  nverred  in  the 
petition  tfaat  the  plaintiff  complied  with  this 
provision  of  the  contract  iFitfain  any  time, 
bofuro  or  after  the  expiration  of  60  days. 
One  ground  of  tfae  demurm  was  that  tfaere 
was  no  averment  in  the  petition  tfaat  tfae 
plaintiff  complied  with  this  part  of  the  con- 
tract. The  claim  is  briefly  made,  in  tfae  ar- 
gument in  befaalf  of  app«Uattt,  tfaat  a  de- 
murrer on  this  ground  wU  not  Ue,  but  tfaat 
the  failnte  to  present  the  fdalm  wfttliln  the 
time  named  must  be  specially  pleaded.  This 
position  is  cot  well  taken.  If  there  Is  any 
ground  upon  which  this  part  of  the  contract 
can  be  avoided.  It  must  be  aet  out  bi  tbe  p^ 
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tition;  and  for  failure  to  do  this  a  demtimr 
Is  the  proper  jAe&Aing  by  defendant  Car- 
ter T.  iDsnrance  Ca,  12  Iowa,  287;  Mooce  v. 
Insurance  Co.,  72  Iowa,  414,  34  N.  W.  198. 

2.  The  claim  is  also  made  that  the  aver- 
ments  of  the  petition  show  that  the  stipula- 
tion under  consideration  was  waived.  We 
wlU  not  set  out  that  part  of  the  petition.  It 
shows  raer^y  verbal  statements  made  to, 
\nA  IntMTlews  with,  the  operatom  of  the  de- 
fendant, and  Indefinite  statements  as  to 
damages.  No  claim  for  damages.  In  the 
sense  of  a  demand  for  payment  of  any  sum, 
was  made  at  any  time.  We  do  sot  think 
that  the  aTennents  of  the  petition  show  a 
walrer,  even  If  it  should  be  conceded  that 
the  provlsloD  may  be  waived. 

3.  We  come  now  to  the  Question  laT<dvinc 
the  validity  of  the  stipulation  requiring  the 
claim  to  be  presented  in  writtng.  It  Is 
urged,  in  behalf  of  appellant,  that  It  is  void, 
as  being  nnreasonaUe  and  against  public 
policy.  An  examination  of  the  question,  in 
the  light  ot  the  arguments  of  counsel  and  au- 
thorities cited,  leads  tw  to  the  eondnslon 
that  this  part  of  the  contract  is  valid.  There 
is  i-eally  DO  reason  why  a  telegraph  company 
may  not  reqnire  notice  of  its  defaults  within 
a  reasMiable  time  before  being  held  liable 
for  alleged  negligence.  The  nature  ot  tbt 
business  is  such  that  a  stipulation  like  this, 
may  be  necessary  to  Its  protection  against 
unfounded  (4aims.  There  Is  nothing  in  the 
petition  Id  this  case  from  which  It  can  be 
even  inferred  that  the  plalntifE  was  not  ad- 
vised of  the  faUare  to  transmit  the  message 
long  before  tlie  expiration  of  the  60  daya. 
There  Is  nothing  aoreasonable,  and  no  in- 
fraction of  a  just  public  policy,  in  requiring 
a  claim  to  be  made  within  such  time  as  the 
failure  would  be  known  to  the  sender  of  the 
message.  Such  conditions  as  this  have  been 
sustained  by  an  almost  Tmbroken  line  of  au- 
ttiorlty.  We  need  not  name  the  cases.  The 
citations  may  be  fMmd  in  25  Am.  A  Eng. 
Enc.  Law,  796-600.  It  Is  to  be  remembered 
that  such  a  pnwfetMi  in  the  contract  does 
not  defeat  the  dalm  for  damages,  and  it  in 
no  manner  affects  the  operation  of  the  stat- 
ute of  llndtatlons,  as  appears  to  have  been 
supposed  in  tbe  case  of  Telegraph  Co.  v.  Un- 
derwood (Neb.)  50  N.  W.  1067.  While  this 
court  has  not  dctnriBined  this  question  in  an 
action  against  a  t^graph  company,  yet  the 
same  principle  has  been  uMiUed  again  and 
again  in  reference  to  insnrance  companies 
and  railroad  companies.  Skinner  v.  Rail- 
road Co.,  12  Iowa,  191.  In  Moore  v.  Insur- 
ance Co.,  72  Iowa.  414.  34  N.  W.  183,  It  Is 
said:  "This  court  lias,  in  repeated  deci- 
sions, recognised  the  right  oC  parties  to  pol- 
icies of  insurance  to  limit,  by  condititnie 
therein,  the  time  in  which  actions  may  be 
brought  to  recover  for  losses  of  property  In- 
sured. tDd,  sustaining  such  conditions,  has 
held  actiMis  barred  thereunder.  This  must 
be  regarded  as  the  settled  doctrine  of  this 
court"    This  rule  is  far  In  advance  of  the 
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qtiestlon  undM-  eoosklenition.  We  repeat 
that  this  part  of  the  contract  In  no  maMDW 
affects  the  statate  ot  limitations.  The  11m- 
Itationa  referred  to  In  the  case  last  cited  do 
put  a  Unit  oa  tbe  Urns  tor  CDmnkendnc  ac- 
tions. 

4.  Something  is  said  in  argnxnent  to  the 
effect  that  under  otu*  staJsite,  the  willful  tall- 
nre  to  transmit  a  message  is  a  misdemeanor, 
and  the  defendant  cannot  contract  so  as  to 
rdleve  itself  from  a  misdemeanor.  As  this 
question  is  not  argued,  It  Is  snfflcient  to  say 
that  this  is  not  a  prosecution  f<H*  a  mis- 
demeanor; and  the  petition  does  not  charge 
that  the  failure  to  transmit  the  message  was 
willful.  Other  questions  are  discussed  bj 
counsel,  which  need  not  be  considered,  for 
the  reason  that  what  has  already  been  said 
disposes  of  the  case.  Tlie  Judgment  of  the 
district  court  Is  affirmed. 


SMITH  V.  OMAHA  &  C.  B.  BAILWAT  & 
BRIDGE  CO.  et  al. 

(Supreme  Court  of  Iowa.    April  9,  1896.) 

Bainois— Taxation  is  Aid  op— Statdth— Cox- 
iTaucTiox— Ubcovsbx  o»  Tazbs  bt  TAXPAiEa. 

1.  Laws  21st  Gen.  Assem.  e.  13,  S  1>  pro- 
vides for  aid  by  citioa  to  any  corporation  formed 
UDder  the  laws  of  Iowa  (or  the  constractioD  of 
bridges.  -Section  S  provides  for  payment  of  sv^ 
aid  to  the  treunrer  of  the  convany  to  whom  it 
is  vuttid.  Section  2  provides  that  the  terms  and 
conditions  expressed  in  the  notice  of  llie  elec- 
tioD  shall  be  binding  on  such  conwratloD,  its 
"Mieeeasors  and  assigns."  Held,  that  stKh  aid 
cannot  be  given  to  a  foreign  corporation. 

2.  The  Omaha  &  Coundl  Bluffs  Railway 
ft  Bridge  Company  was  organiaed  in  Iowa  to 
maintain  a  bridge  over  the  Missouri  river  lie- 
twe«i  the  two  aties.  The  act  of  congress  au- 
tborixing  the  bridge  designated  the  company  as 
tbe  Omaha  &  Coundl  Bluffs  Railway  Sc  Bridge 
Company,  "organized  under  the  laws  of  Iowa 
and  Nelmska,"  whereupon  a  Nebraska  com- 
pany was  formed  under  the  ssme  name,  to 
which  the  Iowa  company  conveyed  all  its  n-an- 
cfaisea,  together  with  the  right  to  the  aid  voted 
it  by  the  city  of  Council  Bluffs  for  the  eonstroc- 
tioQ  of  the  bridge.  The  Neteasfca  company  did 
not  bind  itself  to  build  for  the  Iowa  company 
the  bridge  which  it  subsequently  constructed. 
Uehl,  that  the  bridge  was  coostructed  by  the 
Iowa  cMnpany,  and  neither  it  ma  the  Nefasaska 
company  was  entitled  to  rceelve  the  aid  voted 
tbe  Iowa  company  for  the  constnictioa  of  the 
bridge.    Laws  2l8t  Gen.  Assem.  c.  13. 

3.  TaxpajCTS  may  sue  to  recover  from  a 
bridge  company  taxes  paid  them  porsuaat  to 
a  vote  to  the  company  of  aid  in  tbe  oonstmctloo 
of  a  bridge  (Laws  21st  Gen.  Assem.  c.  13) 
and  received  by  the  company,  where  the  com- 
pany has  failed  to  comply  with  the  conditions 
eDtitlins  it  to  such  aid. 

4.  Laws  2l8t  Gen.  Assem.  c  13,  §  4,  prorid- 
iug  that,  should  the  taxes  voted  a  bndee  com- 
pany to  aid  in  tbe  construction  of  a  bridjie  re- 
main in  the  treasury  aver  a  year,  the  right  of 
the  company  thereto  shall  be  forfeited,  and  the 
taxes  shall  be  refunded  to  the  taxpayers,  does 
not  affect  the  right  of  a  taxiwyer  to  recover 
soch  taxes  when  paid  to  the  company  without 
Ita  baviag  complwd  with  the  eradititHia  eati- 
tUng  it  to  aid. 

Appeal  from  district  court  Pottawattamie 
county;  H.  E.  Deemer.  Jo^^^^^lA 
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Tbli  I8  an  actlfm  at  law,  bmitfht  by  the 
plaintiff  on  a  dalm  of  hla  own  and  as  as- 
signee of  the  dalma  of  a  number  of  other 
taxpayers  of  the  city  of  Conncll  Blo<b  to  re- 
cwTer  certain  taxes  which  he  and  they  paid 
to  aid  In  the  constmctlon  of  a  bridge  over 
the  Mlasonrl  river  between  the  cities  of 
Council  Bluffs.  Iowa,  and  Omaha,  Neb.  The 
facts  and  Iwsaea  will  appear  in  the  opinion. 
The  case  was  Med  to  the  court,  and  Judg- 
ment rendered  In  faror  of  the  plaintiff  for 
113,42.5.02.  The  defendants  appealed,  and  as- 
signed as  emn-  the  entering  of  said  judgment 
and  certain  rulings  of  the  court  In  admitting 
and  refusing  to  admit  certain  testimony.  Af- 
firmed. 

Wright  &  Baldwin,  for  appellants.  Harl 
ft  McCabe.  for  appellee. 

GIVEN,  J.  1.  The  defendant  corporations 
being  organized  under  the  some  name,  we 
will,  for  convenience  and  brevity,  designate 
one  as  the  Iowa  corporation  and  the  other 
as  the  Nebraska  ccwporatlon.  There  Is  but 
little  to  dispute  as  to  the  facts  this  case, 
and  the  following  fs  a  snffldent  statement  of 
the  facta  for  an  understanding  of  the  qaes- 
tlons  to  be  considered.  The  Iowa  corporation 
was  organized  under  the  laws  of  Iowa  In  Oc- 
tober, 188&  Its  purpose,  as  expressed  In  its 
articles,  Is  as  f(^ows:  "To  construct,  oper- 
ate, and  maintain  a  bridge  across  the  Hls- 
Bouri  river  at  and  opposite  the  cities  of  Oma^ 
ha,  Neliraska,  and  Council  Blulfs.  Iowa,  and 
also  a  steam,  electric  motor,  horse,  elevated, 
cable,  or  other  line  of  railway,  and  a  public 
way  across  said  bridge,  and  within  the  coun- 
ties of  Douglas,  Nebraska,  and  Pottawat- 
tamie, Iowa,  with  the  termini  thereof  In  the 
said  cities  of  Omaha  and  Council  Blnffs."  On 
October  29.  1886,  the  city  of  Council  Bluffs 
passed  an  ordinance  anthorizlng  said  Iowa 
corporation,  'its  successors  and  assigns,  to 
construct,  equip,  maintain,  and  operate  for 
the  term  of  twenty-flve  years"  a  street  rail- 
way In  the  streets  of  said  city,  as  specifical- 
ly set  forth  In  said  ordinance.  Said  ordi- 
nance was  duly  accepted  by  said  Iowa  cor- 
poration on  the  30th  day  of  October,  1886. 
On  November  2,  1880,  a  special  election  was 
duly  held  In  the  city  of  Council  Bluffs  to 
determine  whether  a  tax  of  12  mills  per  cen- 
tum on  the  assessed  valuation  of  the  proper- 
ty of  said  city  should  be  levied  for  the  pur- 
pose of  aiding  said  Iowa  corporation  "in  the 
construction  of  a  highway  bridge  over  the 
Missouri  river  at  a  iwint  commencing  at  the 
foot  of  Broadway  street,  or  within  300  feet 
thereof  on  either  side  of  the  dty  of  Council 
Bluffs,  Iowa,  at  and  opposite  the  same  In 
Iowa,  and  terminating  opposite  In  the  city 
of  Omaha,  Nebraska."  A  majority  of  the 
votespoUed  being  forthls  taxation, the  taxwas 
thereafter  duly  assessed,  levied,  and  collected. 
The  Missouri  river  being  navigable,  and  sub- 
ject to  the  Jurisdiction  of  the  United  States, 
congress  passed  an  act  March  3,  1887,  au- 


thwixlng  "the  Omaha  ft  Connai  Bluffs  Rail- 
way ft  Bridge  Co..  an  Incorporation  organized 
under  the  laws  of  the  statM  of  Nebraska  and 
low^  to  eonstmct  and  nulntain  a  bridgf 
across  the  Missouri  river."  Thia  act  also  ao- 
tlKWlaed  said  bridge  to  be  used  as  a  comtdn- 
ed  railway  and  wagM  bridge.  It  wUl  be  ob- 
served that  the  authority  conferred  by  con- 
gress was  to  "the  Omaha  ft  Coundl  Bluffs 
Baitway  ft  Bridge  Co.,  an  Incorporation  or- 
ganized nnder  the  laws  of  tlie  states  of  Ne 
braska  and  Iowa,"  and  that  at  that  time  cmly 
the  Iowa  corporation  was  In  existence.  It 
seems  probable  that  because  of  this  phrase- 
ology In  the  act  of  congress,  and  tbe  fact 
that  the  bridge  was  to  be  constructed  ow  a 
river  dividing  two  states.  It  was  thought 
necessary  to  organize  a  corporation  under 
the  laws  of  Nebraska.  On  April  1,  ISST,  tbv 
Nebraska  corporation  was  organised  for  the 
purpose,  as  stated  In  its  articles,  as  fullows: 
"The  general  nature  ot  ihe  bnsinesB  to  be 
transacted  by  the  coipomtlon  sliall  be  to 
construct,  operate,  and  maintain  a  bridge 
across  the  Missouri  river  at  and  oi)po«lte  the 
dtles  of  Omaha,  Nebraska,  and  OonncU 
Bluffs,  Iowa,  and  also  a  steam,  electric 
motor,  horse,  elevated,  cable,  or  other  line 
of  raUway,  and  a  public  way  across  said 
bridge,  and  within  tbe  counties  of  Dou^as, 
Nebraska,  and  Ft^mttamie,  Iowa,  with 
the  termini  thereof  in  the  said  cities  of  Oma- 
ha and  Council  Bluffa."  On  May  14,  1SS7. 
said  corpwatltm  entered  Into  a  cmitiact  in 
writing,  which  waa  duly  executed  and  ac- 
knowledged. Bald  fmitnct,  among  other 
things,  provided  as  follows:  "Ftrst.  The 
said  Omaha  ft  Council  Blulb  Railway  and 
Bridge  Company  of  Coancfl  Bluffs,  Iowa,  for 
the  consldentlini  herrinafter  named,  hereliT 
sella,  aaslgna.  transfers,  and  sets  over  to  tbe 
said  Omaha  and  Coimdl  Blnlb  Railway  & 
Bridge  Company  of  Omaha,  Nebraska,  all 
that  certain  tax  of  twdve  mUla  per  centum 
CO  the  assessed  valuatlwi  of  the  pnq>erty 
in  the  city  of  Council  Bluffs,  voted  to  the  said 
Omaha  ft  Conncll  Bluffs  By.  and  Bridge  Co. 
of  Council  Bluffs,  Iowa,  by  the  electors  of 
the  said  city  of  Council  Blnffs,  Iowa,  on  tbe 
2d  day  of  Novonber,  A.  D.  1880,  to  aid  in 
the  construction  of  a  highway  bridge  over 
the  Missouri  river  between  the  dtles  of 
Omaba,  Nebraska,  and  Council  Bluffs,  Iowa, 
together  with  the  right  and  the  authority  to 
receive  the  same  as  and  when  collected  by 
and  from  the  tTeasurer  of  Pottawattamie 
county,  Iowa,  the  same  as  the  said  party  irf 
the  first  part  could  do  under  the  provlsiflns 
of  chapter  13  of  tbe  Laws  of  Iowa,  passed 
in  tbe  year  18S6,  being  the  Session  Jjrw%  of 
the  Twenty-First  Oeneral  Asa«nbly  of  th? 
state  of  Iowa.  And  tbe  said  party  of  the 
first  part  agrees,  if  so  requested,  to  receive 
said  tax  when  and  as  collected  by  and  from 
said  treasurer,  and  pay  the  same  over  to  the 
party  of  the  second  part  when  so  demand- 
ed." By  said  contract  the  Iowa  corporatioD 
leased  to  the  Nebraska  corporation  for  tbe 
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term  of  99  yeacs  aU  Its  rlgbts,  InterMt,  mud 
property  onder  .said  OTdlnsace  and  act  ot 
coagreas.  In  conBideratloD  of  this  tax  and 
lease,  the  Nebraska  eorporattrai  agreed  "to 
give  in  full  ccauddernticm  therefor  to  the  said 
party  of  the  first  part,  for  the  benefit  of  Its 
stockholders,  one-half  of  all  the  shares  of 
the  full  paid  up  capital  stock  of  the  said 
Omaha  &  Council  Bluffs  Railway  &  Bridge 
Co.  of  Omaha,  Nebraaka,  the  receipt  where* 
of  Is  hereby  admowled^ed."  A  tnidge,  as 
contemplated,  was  constructed  and  complet- 
ed In  December,  X88S,  and  baa  erer  since 
been  maintained  as  a  motor^Une  and  wagwi 
oridge.  Of  the  tax  so  TOted  and  collected 
there  is  no  question  but  that  the  plaintiff  and 
his  aselgns  paid  a  warn  etpial  to  the  amount 
of  the  Judgment  rendered,  and  that  tills 
amount  was  paid  by  the  treasurer  of  Potta- 
wattamie county  to  **J.  H.  Millard,  treasurer 
of  the  Omaha  &  Council  Bluffs  BftUway  A 
Bridge  Co."  There  Is  some  dispute  as  to 
whether  tlUs  p^ment  was  to  the  Iowa  or 
to  the  Nebraska  corpoiatioB.  The  Iowa  cor- 
poratttm  never  issued  any  stock,  and  after 
the  execution  of  said  cmtract  did  not  trans- 
act any  business  In  the  way  ot  constnictiag, 
mainteJnlng,  or  (grating  said  bridge  ot 
street  railways.  The  stock  given  by  the  Ne- 
braska corporation  was  issued  dlrectiy  to 
the  Bubacrlben  to  the  stock  of  the  Iowa  cor- 
poration. The  bridge  was  constructed  un- 
der contracts  made  by  the  Nebraska  corpora- 
tion with  other  persons,  and  it  and  the  street 
railways  have  ever  since  been  maintained 
and  operated  by  that  corporation. 

2.  The  tax  in  question  was  voted,  assessed, 
and  collected  under  the  provisions  of  chap- 
ter 13,  Laws  21st  Gen.  Assem.  {  1,  which  is 
as  follows:  "Taxes  not  to  exceed  five  i)er 
centum  on  the  assessed  value  of  any  Incor- 
porated city  having  five  thousand  Inhabit- 
ants, may  be  voted  to  construct,  or  to  aid  any 
company  which  Is  or  may  be  incoriMirated  un- 
der the  laws  of  the  state  of  Iowa,  in  the  con- 
struction of  a  highway  bridge,  commencing 
or  terminating  in  such  city,  across  any  navi- 
gable boundary  river  of  the  state  of  Iowa." 
The  expediency  of  such  legislation  has  often 
been  doubted,  and  it  has  been  uniformly  held 
that  such  statutes  should  be  strictiy  con- 
strued. Dean  v.  Charlton,  27  Wis.  52&.  It 
seems  to  us  clear  that  this  statute  limits  the 
giving  of  such  aid  to  corporations  organized 
under  the  laws  of  this  state.  Appellant  con- 
tends that,  as  such  bridges  cannot  be  built 
without  authority  from  the  United  States 
and  the  adjoining  states.  It  must  have  been 
contemplated  that  corporations  from  both 
states  must  Join  In  the  enterprise,  and,  there- 
fore, It  was  not  intended  to  restrict  the  aid 
to  the  domestic  corporation.  The  Iowa  cor- 
poration  had  authority  from  its  state  and  the 
United  States  under  which  it  could  build  to 
low-water  mark  on  the  Nebraska  shore,  and 
It  does  not  appear  that  It  could  not  have  ob- 
tained the  right  under  the  laws  of  Nebraska 
to  have  built  upon  the  Nebraska  shore.  Ap- 


pelant also  refers  to  that  part  of  section  2 
of  said  chapter  thirteen  which  provide  that 
the  terms  and  conditions  expressed  In  the  no- 
tice for  the  election  "shall  become  obliga- 
tory  and  binding  upon  such  company  and  its 
Buccessora  and  asaigns."  It  does  not  follow 
that,  because  the  domestic  corporation  may 
have  "successors  and  assigns,"  such  aid  may 
be  given  to  foreign  tsorporations.  Said  sec- 
tion 1  expressly  limits  it  to  Iowa  corpora- 
tions, and  section  3  emphasizes  the  limita- 
tion by  providing  that  the  money  is  to  be 
paid,  not  to  a  foreign  corporation,  nor  to  any 
corporation  that  may  perform  the  conditions 
vifioa  which  it  was  voted,  but  "to  the  treas- 
urer of  such  company  to  whom  such  aid  is 
voted."  It  is  certainly  clear  that  such  aid 
cannot  be  given  to  a  foreign  corporation,  and 
that  such  a  corporation  cannot  become  enti- 
tled to  aid  voted  to  a  domestic  corporation 
by  merely  performing  the  conditions  upon 
which  it  was  voted. 

3.  There  is  no  question  but  that  the  Iowa 
corporaticm  was  entitled  to  this  aid  upon 
performing  the  conditions  upon  which  It  is 
payable.  This  It  was  not  required  to  do 
with  its  own  hands,  but  m^ht  do  by  con- 
tracts with  other  persons  or  corpwations.  do- 
mestic or  foreign,  and  assign  its  right  to  the 
aid  payment  Appellant's  contention  is  that 
this  bridge  was  constructed  by  the  Nebraska 
corporation  under  said  written  contract,  for 
the  Iowa  corporation.  Appellee  contends  that 
said  contract  Is  contrary  to  public  policy, 
ultra  vires,  and  void,  and  therefore  neither 
party  to  it  acquired  any  rights  under  It. 
By  said  contract  the  Iowa  corporation  sold, 
assigned,  transferred,  and  set  over  to  the  Ne- 
braska corporation  "all  of  said  tax,  together 
with  the  right  and  authority  to  receive  tne 
same  when  collected  by  and  from  the  treas- 
urer of  Pottawattamie  county,  Iowa,"  and 
leased  for  99  years  all  its  rights,  intercBts. 
and  property  undn*  sold  ordinance  and  act 
of  congress.  In  return  for  this  the  Nebras- 
ka corporation  made  but  a  single  promise, 
namely,  "to  give  In  full  consideration  there- 
for to  the  said  party  of  the  first  part,  for  the 
benefit  of  Its  stockholders,  one-half  of  aU  the 
Bhares  of  the  fuli  paid  up  capital  stock  of 
tb^  said  Omaha  &  Council  Bluffs  Railway 
&  Bridge  Company  of  Omaha,  Nebrasliia." 
While  to  enjoy  these  franchises  It  was  neces- 
sary that  the  Nebraska  corporation  should 
build  the  bridge,  It  surely  did  not  obligate 
itself  to  the  Iowa  company  to  do  so.  For 
the  tax  and  lease  it  gave  one-half  of  its  paid- 
up  capital  stock,  and  it  remained  with  it  to 
build  the  bridge  or  not,  so  far  as  the  Iowa 
corporation  is  concerned;  and,  had  It  failed 
to  do  BO,  the  Iowa  corporation  would  have 
no  grounds  of  complaint  Appellant  cites 
State  V.  Omaha  &  C.  B.  Railway  &  Bridge 
Co.  (Iowa)  60  N.  W.  122,— an  action  to  for- 
feit the  charter  and  franchises  of  the  Iowa 
corporation  on  the  ground  that  It  had  aban- 
doned Its-  rights  to  corporate  existence.  We 
said  In  that  case  that  the  Iowa  ooiporaUon 
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to  tbe  owner  of  said  bridge  and  railway,  sub- 
ject only  to  tbe  rigbta  of  the  Nebraska  cot- 
poratlcm  and  Its  mortgagees  tbereln.  The 
question  Involred  in  that  case  was  the  right 
(rf  the  Iowa  corporation  to  continue  to  exist 
as  a  corporation,  and  the  rights  that  would 
revert  to  It  on  the  termination  oi  said  lease 
were  given  as  a  reason  why  Its  corpcmte  ex- 
totence  should  not  be  ended.  The  ownership 
of  the  bridge  was  not  Involved,  and  tbe  re- 
mark relied  iqton  by  appellant  was  applica- 
ble to  the  property  and  franchise  held  by  the 
Iowa  corporation,  rather  than  to  the  bridge 
itself.  It  was  not  Intended  then,  ma  do  we 
Intend  now,  to  determine  who  will  own  tbe 
bridge  at  the  iermtnatlon  of  said  lease,  as 
that  questltm  is  not  before  us.  Our  present 
Inquiry  to  whether  the  bridge  was  built  un- 
der contract  for  the  Iowa  corporatlim,  and 
our  conclusion  to  that  It  was  not  While  we 
still  think  the  Iowa  corjMraUon  has  the 
right  to  extot  as  such,  to  the  end  that  it  may 
exercise  the  franchises  given  It,  when  its 
lease  thereof  is  terminated,  it  Is  plain  that 
sinee  the  execution  of  said  written  contract 
It  has  transacted  do  other  business,  and  bad 
Done  other  to  transact,  than  the  preserva- 
tion  of  Its  corporate  existencs.  It  did  not 
construct  the  bridge,  nw  have  It  constructed. 
It  was  constructed  by  the  Nebraska  corpora-, 
tion  on  its  own  motion,  and  for  Itself,  and 
therefore  it  cannot  be  said  that  the  Iowa  cor- 
poration has  earned  the  aid.  If  it  has  not 
earned  It,  then  snrely  the  Nebraska  corpora- 
tion was  not  entitled  to  IL  As  said  written 
Cfmtract  does  not  provide  tta  the  ooDstmo- 
tion  of  the  bridge,  we  need  not  determine 
whether  it  to  rdd  or  not  Tlie  only  conctn* 
slon  that  can  be  reached  from  tbto  record  is 
that  the  Nelnaska  corporation,  having  se- 
cured a  lease  of  the  Iowa  oo^mtion's  fran- 
chises, went  CO,  and  built  the  bridge  at  its 
own  expense,  and  for  itself,  and  was  not  en- 
titled to  the  aid  voted  to  the  Iowa  corpora- 
tion. It  to  said  in  argument  that  tbe  tax 
was  paid  to  the  Iowa  corporation.  If  so.  It 
was  paid  to  it  the  Nebra^  corporatton, 
and,  as  neither  was  entitled  to  It  the  matter 
of  the  payment  to  immaterlaL  It  Is  atoo 
argued  that  as  tbe  omditlons  upon  which 
the  aid  was  voted  were  fully  carried  out 
there  was  a  cunpllance  with  tlie  siilrit  and 
Intoit  of  the  statute.  It  to  undtoputed  that 
statutes  like  tbto  are  to  be  strictly  construed. 
Thus  construed.  It  to  irtain  that  aid  to  lim- 
ited to  Iowa  corporations,  and  to  hold  under 
the  facts  of  tbto  case  that  the  Nebraska  cor- 
poration to  entitled  to  thto  aid  to  to  IgncMre 
that  part  of  the  statute  which  limits  its  pro- 
vtolons  to  Iowa  corporations.  A.ppellants  in- 
sist that  it  is  lmmat«1al  by  whitdi  corpora- 
tion the  bridge  was  built  &nd  cite  Beeves 
V.  Traction  Co.,  152  Pa.  St  1&4,  25  Ati.  5ia 
In  that  case  the  city  council  had  ordt- 
nancc  consented  to  the  operation  of  a  street 
railway  by  overhead  electric  wires,  and  tbe 
company  owning  the  railway  was  ^edfical- 
ly  named  In  the  ordinance,  but  the  company 


to  whidi  It  was  tossed  for  a  term  of  yean 
was  not  mentioned.  It  was  held  that  the 
cfmsent  was  that  the  thing  should  be  done 
by  the  two  CMpwatlons  acting  together  a« 
one,  and  that  such  consent  was  meant  to  be 
operative  as  to  both  corporations.  The  court 
si^:  "The  scope  of  leglstotive  acts,  whetb- 
er  statutes  or  ordinances,  to  to  be  determined 
hj  the  IntmtiMi  of  the  enacting  body."  As 
already  stated,  we  think  It  was  clearly  tbe 
intenttoi  of  the  enacting  body  that  only  do- 
mestic corporations  could  become  entitled  to 
the  aid  provided  for  In  said  chapter  13.  Ap- 
peUants  also  die  Railroad  Co,  v.  Horton.  38 
Iowa,  33;  Parsons  v.  Childs,  86  Iowa.  lOS: 
BaUway  Ga  v.  Shea,  87  Iowa.  729,  25  N.  W. 
OOL  These  cases  were  decided  under  stat- 
ntes  authorising  the  vote  of  tbe  tax  to  aid 
in  the  construction  of  railmiys,  without  any 
limitation  or  reference  to  the  person  or  cor- 
poration by  whom  to  be  oonstmcted.  and 
tberefon  are  not  aK>llcatde  to  thto  case. 

4.  Section  4  of  said  dupter  13  provides 
that:  **Should  the  taxes  tovied  under  tbe  act 
remain  In  tbe  county  treasury  more  than  one 
year  after  the  same  shall  have  been  coUecir 
ed,  the  right  to  them  shall  be  considered  for^ 
felted  and  tbe  same  shall  be  refunded  to  tbe 
taxpayers."  Appellant  contoids  that  tbto 
provision  to  the  only  one  under  which  tbe 
taxpayers  c»n  recover  tbe  taxes  paid  by 
them,  and  that,  as  thto  tax  did  not  remain  In 
the  treasury  more  than  one  year,  irialntfff  to 
not  entitled  to  recover.  Thto  provision  does 
not  r^te  to  a  recovery  frtmi  one  wno  may 
have  wrongfully  received  the  tax.  It  simply 
fixes  the  time  and  condittons  v^tm  which  the 
treasurer  shall  refund  the  tax,  and  to  not  to 
the  ex<du^n  of  any  right  of  action  that  may 
arise  In  favor  the  taxpayer  against  other 
persons.  Barnes  v.  Marshall  Co.,  56  Iowa, 
20,  a  N.  W.  077.  "Where  money  to  paid  un- 
der the  provtalons  ot  the  tow  for  voting  taxes 
In  aid  of  the  construction  of  raUroads.  it  has 
been  held  that  such  money  in  tbe  bante  of 
the  treasurer  is  a  trust  fund,  and  that  the 
texpayer  and  tbe  railroad  company  are  both 
ben^dartes."  Eyerfy  v.  Supervisors,  77  Io- 
wa, 472,  42  N.  W.  374.  In  the  same  case  in 
81  Iowa,  at  page  193,  46  N.  W.  986^  It  to  said: 
"It  is  shown  that  Oalusha,  while  treasurer, 
wrongfully  paid  out  m<Miey  to  which  plaintiff 
to  entitled,  and  that  such  payment  was  made 
before  thto  action  wha  commenced.  It  thus 
appears  that  plaintiff  can  obtain  no  rdief  by 
mandamus  which  would  not  be  afforded  in 
the  ordlnaiy  course  of  the  tow,  and  the  r^ 
in  thto  action  must  therefore,  be  deitied.'* 
Untn  the  money  In  question  was  earned  as 
contemptoted  in  said  chapter  13,  It  remained 
the  pn^rty  of  the  taxpayers,  held  in  trust 
to  await  perfttrmonce  of  the  condittons.  Tbe 
conditions  not  being  performed  as  contem- 
plated in  said  chapter,  the  tazpayera  were 
not  divested  of  thrir  right  In  the  money*  and 
have  a  right  to  action  to  recover  on  account 
thereof  from  any  person  who  wrongfully 
withholds  it   We  think  th^  Judgment  of  the 
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district  court  la  correct,  and  It  Ifl  therefore 
aifirmed. 

DBBtfBR,  J.,  took  no  part 


SHASMAM  T.  POTTEB  ct  aL 
(Supreme  Court  of  Iowa.    April  13,  189G.) 

i>BF>0BlTIOSB— KXHIBlTt — WAITER  OF  OUBOTtOn 
— A8SI0.SMBNT  OF  EhBOK— TKIAL— RSHARKa 

OF  Court— Opinion  Evidbkce. 

1.  Plaintilt  cannot  complain  of  rulings  ex- 
cluding exhibits  attached  to  n  depositioD,  where, 
after  defendaiit  withdrew  all  objection  to  sadi 
exhibita,  plaintiff  failed  to  read  them  to  the 
jary. 

2.  When  a  motion  to  direct  ft  rerdict  waa 
baaed  on  aereral  grouDda,  hd  nsfdicnmeot  predi- 
cating error  merely  on  the  sustaining  of  the  mo- 
tion IS  insufficient. 

3.  In  replevin,  where  the  Taloe  of  the  goods 
waa  in  ia«ae.  and  a  diqmte  arose  aa  to  the  cor- 
rectnesi  at  an  anawer,  u  read  Iv  plaintiflTa  at- 
torney, fa  a  dqiositlon  In  which  affiant  testi- 
fied aa  to  the  value,  it  was  reversible  error  for 
the  court  to  remark:  *Upon  listening  to  the 
reading  of  the  depoaition,  I  have  no  donbt  but 
that  Mr.  B.,  i^Dtiff*s  attorney,  was  preaent  at 
the  taking  of  the  deposition,  or  that  the  answers 
had  been  written  ont  by  him,  or  plaintHTs  at- 
tcvney," 

4.  On  an  issue  as  to  the  meaning  of  the 
words  "on  memorandnm."  inserted  in  an  in- 
Toice,  it  was  error  to  allow  wltnesses.'who  stated 
that  they  did  not  know  th«r  meaning,  to  iive 
tfa^r  opinion  as  to  what  was  meant. 

Appeal  from  district  conrt,  Howard  cotm- 
ty;  B.  E.  Cooley,  Judge. 

Action  of  rei^Tln  to  recover  the  posaes- 
slon  of  certain  merdiandlBe  which  it  is  claim- 
ed the  plaintiff  cons^ned  to  defendant  Pot- 
ter, to  be  sold  oil  commission.-  Trial  to  a 
jury.  Verdict  and  Judgment  for  defendant 
Hoffman,  and  plaintiff  appeals.  BeverBed. 

John  McCook,  for  appellant.  H.  T.  Reed, 
for  appellees. 

DEEHER,  J.  The  plaintiff  claims  that  It 
consigned  certain  clothing  to  the  defendant 
Potter,  to  be  by  klm  sold  on  commlRsIon; 
that  defendants  Hoffman  and  Hall  hold  poa- 
sesslon  of  the  same  through  a  consiriracy  or 
agreement  between  Uwm  and  Pottw,  and 
that  tb^.  In  fact,  have  no  title  tbereto;  that 
HoffDum  bolds  a  bill  of  sale  from  Potter  for 
the  goods;  and  tbat  Hall  baa  poaaesBlon  aa 
agent  of  Hoflbnan,  bat  tbat  Potter  bad  no 
right  or  title  thereto  wblcb  be  could  convey. 
Plaintiff  allegea  tbe  Talue  of  the  goods  to  be 
Defendant  Potter  denies  tbat  be  b^d 
the  goods  on  commission;  says  that  he  made 
a  bill  of  sale  thereof  to  his  co-defendant  Hoff- 
man, and  tbat  at  the  time  be  made  It  be  was 
the  abs(4iite  owner  of  the  gooda,  and  had 
tbe  right  to  aell  the  same,  and  that  be  haa 
no  fnrtber  Interest  therein.  Defendant  Hall 
dlaclalmed  any  Interest  in  the  goods.  He 
fnrtber  alleged  that  he  was  In  Ibe  possession 
thereof  aa  the  agent  of  Hoffman.  Hoffman 
donled  the  plaintiff's  claim,  and  further  aver- 
red tiiat  tin  was  In  the  possession  of  the 
gimda  under  a  bill  of  sale  from  Potter;  tbat 
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■he  i>ald  a  valuable  consideration  therefor, 
and  had  no  notice  of  tbe  plaintiff's  claim; 
tbat  tbe  property  was  and  Is  worth  tbe  snm 
of  9300;  ami  that  she  was  damaged  by  rea- 
son of  tbe  wrongful  taking  thereof  by  plain- 
tiff In  tbe  sum  of  150,  and  In  loas  of  proflta 
lA  the  sum  of  flOO.  .The  plaintiff's-  reply 
was  practically  a  genial  denial.  Such  were 
tbe  Issues  on  which  the  case  was  tried,  with 
tbe  result  above  stated. 

1.  The  testimony  of  one  U  A.  Sbakman,  a 
member  of  tbe  plaintiff  firm,  was  taken  hy 
deposition.  In  this  depoaltloa  he  Identlfled 
tfie  oorrespondoice  which  paaaed  between 
plaintiff  and  the  defendant  Potter,  testifled 
to  tbe  shipment  of  gooda  ordered  by  Potter, 
and  Identified  the  goods  taken  on  the  writ 
of  replevin  as  being  a  part  of  those  atU^ed 
to  Potter.  He  also  testifled  to  the  value  of 
tbe  property  delivered,  aiul  to  the  value  of 
that  part  of  it  wUch  was  secured  under  tbe 
writ  Issued  In  tbe  eaae.  Many  <^ectlona 
were  Interposed  to  the  testimony  of  this  wit- 
ness, which  were  Ui^dy  sustained;  and 
some  of  the  exhibits  attached  to  bte  depo- 
sition were  r^ected,  wheu  they  were  offered, 
on  the  ground  that  they  wm  not  tbe  beat 
evidence.  These  nillnga  are  combined  (tf. 
It  Is  no  doubt  true  that  tbe  court  waa  in 
error  in  excluding  some  of  tiiese  exhibits; 
but  tbe  record  discloses  that  defendants* 
oounael,  after  tbe  reading  of  tbe  deposition 
bad  been  concluded,  withdrew  all  objections 
to  the  exhibits  attached  to  tbe  deposition. 
If  these  exhibits  had  not  already  been  read 
to  tbe  Jury,  It  then  became  the  duty  of  plaln- 
tUTa  connsel  to  read  them,  If  he  wished  tbe 
benefit  thereof.  Aa  he  failed  to  do  this,  he 
cannot  now  complain. 

2.  Theae  exhibits  show  that  all  tbe  negf>> 
tlatlons  between  plaintiff  and  Potter  were 
by  correspondence.  From  this  correspond- 
ence It  amiears  tbat  Potter  ordered  a  certain 
bill  of  goods  from  plaintiff;  that  plaintiff 
refused  to  ship  the  goods  without  some  as* 
surance  of  Potter's  financial  responsibility; 
that  It  made  Inquiries  from  a  ennmercial 
agency,  and  from  merchanta  who  had  sold 
Potter  goods,  and  finally  ablHied  blm  the 
merchandise  ordered,  and  sent  him  an  In- 
voice, which  contained  tbe  following:  "Mll- 
wankee,  Dec.  US,  iSBO.  Mr.  E.  E.  Potter. 
Creaco,  lo.  Bought  of  L.  A.  Sbakman  &  Coi, 
Wholesale  Olothiera,  343-345  Broadway.  On 
memorandum.  Terms :  T/10— 5/30— 4/00. 
Shipped  express.  All  Wis  not  paid  at 
maturity  are  subject  to  sight  draft  and  In- 
terest Accounts  due  <»i  demand,  when  pur- 
chaser suspends  p^ment,  receiver  is  closing 
out,  or  suit  commenced."  (Then  ft^wa  a 
list  of  the  gooda)  Tbe  question  In  tlie  case 
turned  largely  upon  tbe  meaning  vrhlcb 
should  be  given  the  trade  terms,  "on  mem- 
orandum," appearing  upon  tbe  Invoice.  Tes- 
timony was  admitted  by  the  court  which 
traded  to  show  that  these  words  meant  to 
the  trade  tbat  the  goods  were  shlM>ed  to  be 
sold  on  commlaslon;  the  deatei;  to  have  all 
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OTer  and  abore  the  price  fixed  to  the  goods, 
as  his  compeDsatlon  for  handling  the  same. 
On  the  other  band,  there  was  testimony 
tending  to  show  that  the  words  meant  to 
the  trade  that  the  goods  were  shipped  on 
approval,  and  that,  as  soon  as  accepted  by 
the  buyer,  the  goods  became  his  property. 
And  there  was  also  testimony  to  show  that 
the  effect  to  be  given  the  words  was  the 
same  as  If  the  goods  had  been  delivered  with 
the  understanding  between  the  parties  that 
the  title  should  remain  In  the  seller  until 
they  were  paid  for,  and  that  the  transaction 
was,  In  effect,  a  conditional  sale.  At  the 
conclusion  of  the  evidence  the  defendant 
Hoffman  moved  the  court  to  direct  a  verdict 
for  her.  The  motion  was  based  upon  three 
distinct  grounds.  This  motion  was  sustain- 
ed, and  the  only  question  of  fact  which  was 
submitted  was  as  to  the  value  of  the  prop- 
erty. Complaint  Is  made  by  appellant  of 
this  ruling.  We  cannot  consider  the  ques- 
tion thus  presented,  for  the  reason  that  the 
assignment  of  error  relating  to  this  matter 
is  not  sufficiently  spectfle.  The  motion,  as 
we  have  said,  was  based  upon  three  grounds, 
and  the  assignment  predicates  error  upon 
the  sustaining  of  the  motion.  Under  repeat- 
ed decisions,  this  Is  not  sufficient. 

3.  Complaint  Is  made  of  the  rulings  of  the 
court  on  objections  Interposed  to  the  evi- 
dence of  Shalcman,  which,  as  we  have  said, 
was  taken  by  deposition.  Such  of  the  as- 
signments of  error  as  are  argued  do  not 
seem  to  us  to  possess  any  merit.  But,  as 
the  case  must  be  reversed  upon  another 
ground,  we  may  properly  say  that  some  of 
the  objections  Interposed  were  erroneously 
sustained,  and  It  Is  apparent  from  the  rul- 
ings made,  as  well  as  from  the  remarks  of 
the  court,  that  plalntlfTs  case  was  not  pre- 
sented for  Its  full  worth.  The  court  below 
evidently  overlooked  the  provision  of  the 
Code  (section  3751)  which  provides  that  "no 
objections  to  depositions  other  than  for  in- 
competency or  Irrelevancy  shaU  be  regarded 
unless  made  by  motion  Hied  by  the  morning 
of  the  second  day  of  the  first  term  held  after 
the  depositions  have  been  filed,"  etc. 

4.  When  the  last  answer  of  the  witness 
Sbakman  was  being  read,  a  controversy 
arose  between  counsel  as  to  the  correctness 
of  the  answer,  as  read  by  the  plaintiff's 
counsel.  During  the  progress  of  this  dlfil- 
culty  the  court  remarked,  In  the  presence  of 
the  Jury:  "Upon  listening  to  the  reading  of 
the  deposition.  I  have  no  doubt  but  what 
Mr.  Bloodgood,  plalntlfTs  attorney,  was  pres- 
ent at  the  taking  of  the  deposition,  or  that 
the  answers  had  been  written  out  by  blm, 
or  plaintiff's  attorney."  This  remark  was 
excepted  to  by  plaintiff's  counsel.  Manifest- 
ly, such  a  remark  was  not  only  erroneous, 
but  highly  prejudicial.  Tf  the  witness  had 
given  no  other  testimony  than  that  of  the 
shipment  of  the  goods,  we  might  hoM,  In 
view  of  the  condition  of  the  record,  that  the 
remark  was  not  prejudicial;  but  the  wit- 


ness testified  also  to  the  value  of  the  good?, 
which  was  an  issue  In  the  case,  and  the  re- 
mark made  by  the  court  could  have  no  other 
effect  than  to  demolish  and  destroy  the  whole 
of  the  witness'  testimony.  If  such  a  state- 
ment had  been  embodied  In  the  written 
charge  of  the  court.  It  would  clearly  be  erro- 
neous; and,  while  It  was  not  contained  In 
the  formal  instructions,  yet  Its  effect,  follow- 
ing so  closely  the  reading  of  the  deposition, 
was  Just  as  prejudicial  to  plaintiff's  cose  a& 
if  it  had  been.  State  v.  StoweU.  60  Iowa, 
535,  15  N.  W.  417;  Cross  v.  Manufactoriox 
Co.,  121  Pa.  St  387,  15  AtL  643;  State  v. 
Phllpot  (decided  at  presoit  term)  OS  N.  W. 
730. 

6.  Complaint  Is  made  of  the  Instnictlonfl 
given  with  reference  to  the  measure  of  dam- 
ages. The  argument  made  In  support  of  the 
assignment  of  error  raising  this  question  is 
based  upon  a  misapprehension  of  the  effect 
to  be  given  the  languace  noed  by  the  court 
When  properly  construed,  the  Instmctioa  is 
not  erroneous. 

6.  Some  of  the  witnesses  called  by  the  de- 
fendants, after  having  testified  that  they  did 
not  know  what  the  terms  "on  memorandnm" 
meant  to  the  trade,  when  used  as  they  ap- 
peared upon  the  Invoice  sent  Potter,  were 
permitted  to  give  their  understanding  of 
them,  against  the  objections  of  the  plaintiff. 
This  was  BO  manifestly  erroneous  as  to  re- 
quire no  elaboration  from  us.  Other  errors 
are  complained  of  in  the  admission  and  re- 
jection of  testimony.  It  is  not  important 
that  we  consider  them,  for  It  Is  not  likely  the 
questions  will  arise  upon  a  retrlaL  For  the 
reasons  assigned  the  judgment  is  reversed. 


GREEN  V.  WILKIE. 
(Supreme  fourt  of  Iowa.    April  13,  1806.) 

NEOOTIABLS  iNaTKUJIl.tTS— SlONATDBB  OBTAISBD 

BT  Fra I'D— Liability  or  Haeir. 

1.  In  an  action  on  a  note  and  mortgage  for 
lil.OOO,  it  appeared  that  they  were  given  to  F.'s 
wife,  and  hy  her  assigned  to  plaintiff,  without 
notice;  that  dfcfeDdant,  the  maker,  about  to  sell 
a  piece  of  land  given  him  by  his  father,  an-l 
pnrohafie  another,  went  to  the  office  of  P..  whi 
was  acting  for  the  person  to  whom  defendant 
wna  selliag,  aad  the  sale  and  purchase  w«k 
completed;  that  there  had  been  a  lease  oo  the 
laud  in  favor  of  defendant's  father,  whervhy 
defendant  was  required  to  pay  a  certain  rvat 
while  he  remained  slni^e,  and  that  this  had  been 
released,  to  enable  defendant  to  sell;  that  after- 
wards, at  F.'s  suggestiun,  defendant  agrml  in 
make  a  new  lease  and  note  for  flOO,  to  liis  fa- 
ther, on  the  land  purchased ;  that  F.,  at  his  office, 
prepared,  instead,  the  note  and  mortgage  in  snit. 
which  defendant  afterwards  signed,  thinking 
them  to  be  the  note  and  lease  agreed  on:  that 
defendant  could  net  read,  and  could  write  onlj 
his  name;  that  be  never  received  snythinR  for 
the  note,  and  never  agreed  to  make  it  avM, 
that  the  note  nevet  had  an  existence  in  the 
sense  of  the  minds  of  the  parties  meeting  te 
give  it  validity. 

2.  Since  the  bUBinees  was  between  defend- 
ant and  his  father,  there  was  no  motive  for  F. 
to  make  the  papers  in  any  ^ar.  ^o^^  agreed 
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on,  and  defendant  waa  not  diaiseable  with  neg- 
ligence In  not  ascertaining  the  character  vt  tlu 
inetromenta. 

Appeal  from  district  court,  Marshall  conn- 
tjr;  D.  B.  Hlndnuui,  Judge. 

Action  tar  the  foreclosure  of  a  mortgagR. 
Judgment  for  plaintiff,  and  the  defendant  ap- 
p^ed.  Reversed. 

Anthony  0.  Daly  and  T.  F.  Bradford,  for 
appellant  Blnford  &  Snelling,  for  appellee. 

GRANGBB,  J.  This  action  Is  on  a  prom- 
lasory  note  for  yi,00(>,  and  to  foreclose  a 
mortgage  glren  to  secure  the  same.  The 
note  and  mortgage  were  glren  to  one  Lena 
Foertfa,  April  1, 1898.  The  note  was  as^gn- 
ed  by  Lena  Fnerth  to  plaintiff,  who  resides 
In  Massachtuetts,  about  May  6,  1883,  for  a 
consideration  of  The  defendant  does 

not  deny  that  he  signed  the  note  and  mort- 
gage, but  he  bases  his  defense  thereto  ou 
flubstantlally  the  foUowtng  facts:  That  Joe 
Fnerth  Is  the  husband  of  Lcts  Fuerth,  and 
a  real-estate  agent  at  Bfarsballtown,  Iowa; 
that  he  (defendant  was  about  to  sell  a  piece 
of  land  glren  him  by  his  father,  and  pur- 
clttse  another  piece;  that  he  went  to  the  of- 
fice of  Joe  Fuerth,  who  was  acting  for  the 
man  to  whom  he  was  selling,  and  the  sale 
and  the  purchase  were  completed;  that,  aa 
to  the  land  glren  him  by  bis  father,  bis 
father  had  a  lease  or  contract  by  which  de- 
fendant was  to  pay  a  certain  rent  therefor 
'while  he  remained  single;  that,  to  enable 
defendant  to  sell  the  land,  the  lease  or  con- 
tract was  released;  that  afterwards  Fuerth 
suggested  that  defendant  gire  his  father  a 
lease  of  the  land  purchased,  and  a  note  In 
lieu  of  the  one  released,  which  defendant 
agreed  to  do;  that  defendant  is  Illiterate, 
and  cannot  read  writing  or  printing,  and  can 
only  write  his  name;  that  Fuerth,  instead  of 
mahing  tbe  note  and  lease,  wrote  the  note 
and  mortgage  In  suit,  which  defendant  sign- 
ed, thinking  them  to  be  the  note  and  lease 
agreed  upon;  that  be  never  recelred  any- 
thing from  Lena  Fnerth  for  said  note,  and 
never  agreed  to  make  any  such  note.  The 
purchase  of  the  note  In  suit  was  made  by 
William  Andrews  as  agent  for  the  plaintiff, 
and  it  app^rs  that  the  plaintiff  knew  noth- 
ing of  the  note  till  after  it  was  purchased. 
The  facts- as  to  the  fraudulent  execution  of 
ttae  note  are  not  In  dispute.  It  may  be  stated 
as  a  fact  that,  when  defendant  signed  the 
note  and  mortgage,  he  supposed  he  was  sign- 
ing a  lease  to  his  father  and  a  note  for  $100, 

There  Is  something  of  a  hopeless  conflict  of 
authorities  touching  the  liability  of  persons 
whose  names  appear  to  negotiable  pai>er, 
through  fnndulent  means,  and  tbe  paper  la  In 
ttae  hands  of  innocent  holders.  Itwouldbeuse- 
less  to  attempt  a  recondllation  of  them.  There 
are  numerous  cases  In  which  parties,  intending 
to  sign  a  contract  hare,  through  fraudulent 
misrepresentation,  placed  their  signatures  to 
negotiable  Instruments,  which  hare  fallen 
Into  the  bands  at  Innocent  purchasers.  There 


Is  a  very  respectable  line  of  authorities  hold- 
ing tba^  in  the  absence  of  negligence,  tbe 
maker  of  such  an  Instrument  is  protected. 
Whitney  r.  Snyder,  2  Lana.  477;  Walker  v. 
Ebert  29  Wis.  196;  Anderson  r.  Wnlter,  'M 
Mich.  113;  Bank  v.  Llerman.  5  Neb.  247; 
Puffer  r.  Smith,  57  111.  527.  See,  as  bearing 
somewhat  on  the  question.  Bank  r.  Zelms 
(Iowa)  61  N.  W.  483.  This  case  is  thought  to 
be  distinguishable  from  those  because  of  the 
fact  tliat  In  this  there  was  an  intrat  to  give 
a  promissory  note.  In  this  respect,  also, 
there  is  something  of  a  conflict  of  authority, 
but  it  Is  not  so  marked.  The  rule  is  many 
times  stated  that  there  Is  a  distinction  be- 
tween cases  In  which  a  party,  through  fraud- 
ulent misrepresefitations,  signs  an  instru- 
ment which  he  Intends  to  be. a  negotiable 
promissory  note,  and  where,  through  such 
misrepresentation,  he  signs  what  be  does  not 
Intend  to  be  such  an  instmment;  and  much 
is  claimed  in  this  case  because  defendant 
intended  to  give  a  note.  See  Whitney  r. 
Snyder,  supra.  The  case  of  Douglass  r.  Mat- 
ting, 29  Iowa.  4US,  Is  cited  by  appellee  as 
explanatory  of  Chapman  r.  Rose,  56  N.  f. 
137.  The  latter  case  announces  tbe  mle  that 
before  one  whose  name  Is  fraudulently  ob- 
tained to  a  note,  upon  misrepresentations 
that  the  instrument  is  smnetbing  else,  ctfn 
be  held,  it  must  appear  that  it  was  not  the 
result  of  negligence  on  the  part  of  the  signer. 
It  will  be  well  to  notice  In  this  connection 
that  In  Douglass  r.  Matting  the  mle  of  the 
case  is  announced  on  the  theory  of  the  cul- 
pable carelessness  of  the  maker  of  the  ia- 
stnimenL  It  Is  there  said:  "Now,  It  would 
be  manifestly  unjust  to  permit  the  makw, 
while  admitting  the  genuineness  of  his  sig- 
nature, to  defeat  the  note,  on  the  ground 
that  through  his  own  culpable  carelessness 
while  dealing  with  a  stranger,  be  signed  the 
note  without  reading  it,  or  attunpting  to  as- 
certain its  true  contents."  Hopkins  v.  In- 
surance Co.,  57  Iowa,  203,  10  N.  W.  005,  Is 
a  case  between  the  parties  to  a  note,  as  was 
also  McCormack  v.  Molburg,  43  Iowa,  681, 
and  hence  they  are  not  as  directly  in  point 
as  other  cases.  In  Bank  v.  Steffes,  54  Iowa, 
214,  6  N.  W.  267,  a  note  was  given  for  a 
greater  amount  than  agreed  upon,  through 
a  fraud  of  the  payee,  and  it  was  assigned 
before  maturi^.  The  issues  did  not  involve 
the  question  of  ne^lgence  in  Its  execution. 
It  is  there  said  that  It  was  incumbent  on  tbe 
maker  to  show  freedom  from  negligence.  It 
is  then  said  that  it  Is  not  certain  that  he 
could  be  allowed  to  set  up  fraud  as  against 
the  plaintiff  (an  Innocent  holder)  even  by 
showing  that  he  was  free  from  negligence. 
It  cites  Whitney  v.  Snyder,  supra,  and  Uiter 
cites  Griffiths,  v.  Kellogg,  39  Wis.  290,  lu 
which  a  note  Intended  to  be  given  for  917.5'> 
was,  by  fraud,  made  to  read  f 76.25.  The  note 
passed  Into  the  hands  of  an  Innocent  In- 
dorsee. It  Is  said  in  tbe  opinion  that  the 
note  "was  as  little  -hers  as  if  tbe  transaction 
between  her  and  the  llghtiUng  rod  man  had 
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not  taken  place,  and  be  had  forged  the  note. 
If  not  forgery,  it  was  akin  to  forgery."  Tbe 
liability  of  the  maker  was  made* to  turn, 
wben  tbe  fraud  was  established,  on  tbe  fact 
of  her  negligence  In  placing  her  name  to  the 
paper.  Tbe  case  copies  from  Cbipniaa  t. 
Tucker,  38  Wis.  43,  as  follows:  "Tbe  in- 
quiry in  such  cases  goes  back  to  the  qoes- 
tions  of  negotiability,  or  of  the  transfer  of 
the  supposed  paper  to  a  purchaser  for  value, 
before  maturity,  and  without  notice,  clial- 
lenges  the  origin  or  existence  of  the  paper 
itself,  and  the  prc^sltlon  to  show  that  It  Is 
not  in  fact  or  in  law  what  It  purports  to  bo, 
namely,  the  promissory  note  of  the  pro- 
posed maker." 

Tbe  facts  of  this  case  cdbie  witbin  tbe  rale 
of  tbe  Wiscqnaln  cases,  and  do  Dot  contra- 
T'Mie  any  role  aniMHinced  in  our  own  state. 
The  defendant  waa  an  Illiterate  man,  wbo 
could  not  read  nor  write,  ezoept  that  be 
could  barely  write  his  own  name.  He  bad 
no  contractual  reHatioDB  whatem  with 
Fuertta  or  bis  wife.  There  was-jMUdBg  to 
put  blm  on  his  guard  against  fraud  bdng 
practiced  xijfOB  him.  The  nate  and  mortga^ 
that  he  gave  be  had  never  contemplated  In 
any  way,  and  tbe  d<^ng  of  socb  a  tblng  was 
as  toxekga  to  bla  putpoae  as  If  he  had  merely 
intended  to  lease  or  contract  to  hia  father 
without  any  note.  '  It  seems  that  the  papers 
were  prepared  in  tbe  absence  of  4ef«ndant 
In  bis  teetimony  he  saya,  spef^ng  «C  Faertb: 
"I  met  blm  on  tbe  street  one  day,  and  he 
said  to  me,  'The  iMse  ti  already  drawn  op, 
and  all  you  have  to  do  Is  to  sign  it.'  I  west 
Into  the  ofloe  with  falm,  and  asked  blm  to 
read  It  He  aald  be  was  in  a  harry,  aad 
wanted  to  go  to  dlniia,  and  bad  ooine  otter 
business  to  attend  to  after  dinner.  I  asked 
blm  If  it  waa  >ust  a  straigfat  lease  to  my 
father  £ar  «•  much  rent,  and  be  aalA:  'Yea, 
it  is.  Xou  can  rely  on  my  honor  and  word 
for  It'  I  then  ai^ed  Mm  to  read  it  lUid  be 
■aid  it  was  no  need.  I  signed  what  be  call- 
ed a  note  and  lease."  This  Is  la  no  way  con- 
trvdicted,  and  we  are  warranted  in  accepting 
It  as  truth.  It  la  not  draied  la  a^umeat 
There  waa  nothing  at  that  tlnte  to  awaken 
euqilclon  as  to  Fu«rth,  and  the  case  is  pe- 
esUar  in  this:  that,  as  tbe  bwlaeas  was  be- 
tween defendant  and  his  father,  there  coold 
be  no  motive  for  Fuertb  to  make  tbe  papers 
In  any  way  except  as  agreed  upon.  In  most 
ot  the  cases  where  negllg«Ke  la  coasfdered, 
tbe  party  relieved  has  had  an  advene  inter- 
est, because  of  which  me  migtat  tbe  move 
reaidUy  anticipate  that  advantage  would  be 
taken.  Tbia  was  a  case  rematicaUy  free 
from  reason  or  grouads  of  snspMon.  What 
was  really  done  wonid  not  have  been  an- 
tMpated  by  any  discteet  person.  la  (act, 
tbe  Mtuatiom  waa  aucta  aa  to  dlaarm  ome 
of  anqilcioB,  because  of  Fuertb^  absolute 
want  of  Interest  in  tbe  busiaeas  to  be  deae. 
We  tbiak  tbe  case  is  free  froB  DegUgence 
on  tbe  part  of  defendant  TMa  being  so, 
be  comes  witbin  tbe  rule  l^^  whicb  a  party 


nuLj  be  protected.  It  la  to  be  mneanbered 
that  the  rule  we  apfdy  Is  not  tbe  uanal  one 
in  which  Innocent  holders  of  negotfable  pa- 
per are  protected  against  fraud  in  tbe  Incep- 
tion of  a  note.  In  each  eases  ttiere  ta  a  noip. 
but  the  bona  fides  of  It  la  ^eMiooed.  In 
this  case  tbe  note  lias  oevw  exiated  In  tbe 
sense  of  tbe  minds  of  tbe  patties  aaeeting 
to  give  It  validity,  and  there  is  no  atmXIgeDw 
to  render  tbe  defendant  liable  -on  other 
grounds.  In  Trambly  v.  Rlcard.  130  Mass. 
2S8,  it  is  said:  "A  party  wba  la  Ignorant  of 
tbe  contents  of  a  writtai  insfaumeat,  fram 
Inability  to  read,  who  signs  It  wtttaowt  intend- 
ing to,  and  who  is  chargeable  wttb  no  neg^ 
llgeDce  in  not  ascertainlag  the  duumcter  of 
it  Is  no  more  bound  by  It  tban  if  it  was  a 
fwgery.  There  has  been  no  IntaMecnt  ««b«t 
to  its  terms,"  etc.  Tbe  case  cites  ISeMen  v. 
Myers,  -M  How.  50«,  and  Walker  v.  Ebert 
29  Wis.  W4.  Under  tliese  autterflties,-aBd 
they  have  strong  BORMrt— w«  tbliric  the  d«- 
fndant  Is  not  liable  «a  tlM  note,  Iwvause 
be  was  never  a  party  to  sach  a  contracts  and 
be  baa  bem  guilty  of  no  nctflgwce  1^  which 
tbe  plaintiff  bas  been  ndaled.  Be  has  violat- 
ed no  legal  obligattoa  becanse  of  whif4i  an- 
other is  injured.  Tbe  plaintiff^  petition 
should  be  disnHssed.  Reversed. 


STEPHENS  et  ux.  v.  HAT  et  al. 
(Supreme  Court  of  Iowa.    April  13,  1896.) 

HoaBsrsxu— OcctnpANCT  bt  Hukvitob— Puscmf- 
TioN  OF  Election— DisTBiscTivB  Sauts. 
Code,  S  2007,  provideB  that,  **iqion  the 
Aeath  of  «ither  the  humand  or  Ibe  wife,  the 
TiTor  may  coDliiirae  to  pomeem  and  cx«vp7  tlw 
whole  hoiueetead  until  it  is  otbetwiae  di^Mwed 
of  according  to  law";  Etection  200S,  that  "tbe 
setting  off  of  the  distributive  ^are  of  the  hos- 
faend  or  wife  in  the  real  estate  of  the  deceased 
shall  be  sach  a  disposal  ef  tbe  iwiaeBtead  as  is 
contemplated  ia  thL  preoediug  sectioa,  but  the 
Burvivur  may  elect  to  retain  the  homestead  f(* 
life  in  lieu  of  such  share,"  etc.;  and  section 
2444,  that  an  apiriication  to  bare  tbe  statntw? 
distributive  share  set  apart  to  tbe  sarvivor  maj 
be  made  at  any  time  after  20  daya  and  with- 
in lU  years  from  death  of  decedent.  Held  that, 
in  the  absence  of  bq  vneqciroeal  act  or  declara- 
tion Of  au  electim  to  retaiu  the  homestead,  mm 
occupaacy  of  a  homestead  by  the  aarviver.  for 
a  period  within  section  24m,  does  not  bar  bcr 
ri^t  to  tbe  dfstribatire  (diare.  l>eeiner  anJ 
Kinne,  Ji.,  diaamtlBB. 

Appenl  from  district  court,  Sac  county; 
George  W.  Paine,  Judge. 

Action  ta  equity  for  tbe  partition  of  real 
esrtate.  A  aeminrer  to  the  petition  was  eas- 
tained,  and,  tbe  plaintiffs  refusing  to  itlead 
further,  judgment  was  rendered  In  favor  of 
the  defendants.  The  platatiff  "W.  B.  H. 
Stephens  appeals.  Hoversed. 

F.  M.  DavttipMt  and  fiarie  &  Prouty.  for 
appeUanL   R.  M.  Hnnta*,  far  aBpeHwin. 

BOBINfiON,  3.  The  material  Ms  aU^ 
In  tbe  petition  and  adudUvd  by  Ae  ^teemm 
axe  Biibstantlsily  as  fdnom:  Cbailaa  A 
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Bar  died,  latwtate,  on  ttae  13tta  day  of  No- 
vember, 18SS,  owi^  tbe  S.  W.  ^  of  the  S. 
W.  %  o<  section  8>  and  tbe  N.  W.  ^  of  section 
17,  aU  IB  townsUp  86  of  range  36  W., 
In  Sac  county,  oontalniag  200  acres.  The 
land  was  sabjtet  to  a  nwtxage  for  W 
600,  and  a  commlaelon  mortgage  for  1  per 
cent,  ct  Oaat  snm.  The  decedent  left  a  widow 
and  four  miner  children,  who  are  his  only 
bebra,  the  eldnrt  of  whom  was  14  and  the 
youngest  6  years  of  age  when  the  petition 
was  filed.  In  Angust.  18M.  The  land  was 
occitpied  by  Hay  and  bis  Amily  as  a  home- 
Btead,  ajid,  wiwo  be  died,  the  title  thereto 
Tested  in  hia  widow  and  children.  The  widow 
was  appointed  administratrix  of  his  estate, 
and,  after  settling  It,  was  discharged.  In 
April,  1881.  Afterwards,  at  a  time  not 
shown,  she  married  W.  B.  R.  Stephois,  and 
gave  to  him  a  deed  tor  tme-thlrd  of  the  laud. 
She  and  her  children  occupied  the  land  as 
a  bcnnestead  aftei  the  death  of  Hay  until 
her  marriage  to  Stephois,  and  since  that 
event  she  aad  her  husband  have  occupied  It 
as  a  homestead,  and  the  chUdrea  of  Hay  have 
lived  with  them.  The  plaintiffs  are  W.  B.  R. 
Stpptiens  and  Us  wife,  and  the  defendants 
are  the  tour  chOdreu  of  Hay.  The  petlUon 
aJlegea  that  W.  B.  ft.  St^faois  Is  the  owner 
of  an  undivided  one-third  of  the  land;  that 
each  deCeodant  Is  the  owner  of  an  undivided 
one«lxtb  of  It;  aad  that  the  plaintiff  Joinle 
Stephens  has  a  contingent  interest  In  it  as 
a  homestead,  and  because  of  the  right  there- 
in of  her  husband.  The  petition  asllEs  that 
the  reqiectlve  shares  itf  the  parties  to  the 
action,  in  the  land,  be  settled;  that  It  be  par^ 
tltfoned  so  tar  as  is  practicable;  and  that  so 
much  of  it  aa  cannot  be  partitioned  be  sold, 
and  the  prooeeds  of  the  sale  be  divided;  and 
that  the  costs  of  the  action  be  taxed  to  the 
parties  to  It.  The  flrst  ground  of  the  de- 
Buirrer  to  stated  as  follows:  "Oi  SaSA  peti- 
tion states  facts  vblcb  avoid  a  cause  of  ac- 
tion, in  UUa:  Because  it  states  the  title  to 
the  land  described  in  said  petition  to  have 
been  In  C  A.  Hay.  deceased,  at  the  time  of 
his  death,  and  that  it  was  Us  homestead, 
and  was  so  occi^ied  by  blm  at  tbe  time  of 
hia  death,  aad  that  It  was  the  honiestmd  of 
bis  wife  and  cfaUdr&n  after  his  death,  and 
that  It  Is  thetr  homestead  at  this  time;  that 
tbe  petition  does  not  show  that  tbe  widow 
haa  ever  ^ected  to  take  her  distrlbutlr«  sluu-e 
in  the  real  estate  described  In  tbe  petition; 
that  the  petition  ahows  on  Its  face  that  W. 
B.  B.  Stephens  has  nr  title  in  and  to  the 
real  estate  set  out  In  the  petition,  or  any 
part  thereof,  and  therefore  cannot  maintain 
the  action;  that  tlie  petition  shows  that  Jen- 
nie Stephens  has  elected  to  occupy  tbe  bome- 
stead  tw  life."  This  ground  presents  the  con- 
tri^ng  questions  in  the  case,  although  the 
geneal  equitable  grouiid  of  demurrer  is  also 
set  out. 

TiK  land  in  question  oonQirlBes  200  acres, 
but  the  petition  refers  to  U  as  though  all  of 
tt  were  used  as  a  bomestead.  Tbe  referatce  * 


Is  somewhat  anblgnoua,  and  it  is  qnite  prob- 
aUe  that  the  pleader  did  not  Intaid  to  say 
that  all  of  it  was  occnpled  as  the  statutny 
homestead.  But,  in  view  of  the  conclutione 
we  reach,  the  Intention  of  the  pleads  In  that 
rennet  Is  not  material. 

Sections  2007  and  2008  of  the  Code  are  as 
follows: 

"2007.  Upon  the  deatu  of  eltb«  husband  or 
wife,  the  survivcH'  may  contlmie  to  possess 
and  occupy  tbe  whole  homratead  until  it  is 
otherwise  dl^Msed  of  according  to  law. 

"2008.  The  settii^  off  of  the  distributive 
share  of  the  husband  or  wife  in  tbe  real  es- 
tate of  the  deceased  shall  be  such  a  disposal 
of  the  home^sad  as  is  oontemidated  in  the 
preceding  section,  but  the  snrvlvor  may  elect 
to  retaUi  the  homestead  for  life  in  lieu  of 
such  share  In  the  real  estate  of  tbe  deceased." 

It  is  not  definite^  stated  that  tbe  convey- 
ance from  the  widow  of  Hoy  to  lier  present 
husband  was  of  an  undivided  one-third  of 
the  land,  but  the  averments  of  the  petition  aa 
a  whote  warrant  the  conclusion  that  it  was, 
and.  for  tbe  purposes  of  this  SKwal,  It  will 
be  80  cousldered. 

It  was  said  In  Egbert  v.  Egbert,  €5  Iowa, 
53A,  62  N.  W.  478.  that  it  la  the  primary  right 
of  the  survlvcu*  to  take  a  distributive  share 
in  the  estate  of  the  deceased  spouse;  and  In 
Wilcox  V.  Wilcox,  89  Iowa,  388,  BO  N.  W. 
517,  it- was  said  that  "In  tbe  Egbert  Case, 
as  well  as  othera,  the  thought  ta  prominent 
that  the  right  to  a  dlstrlbidive  share  is  pri- 
mary; that  tbe  election  sbould  be  aa  to  tbe 
homestead;  and  that  a  rl^^t  ta  a  distribu- 
tive share  la  only  defeated  when  a  home- 
stead election  is  made;  but,  of  ctmrae,  tliere 
may  be  an  act  iadioatlng  an  election  to  take 
tbe  distributlT^::  share,  and  that  is  what  Is 
meant  when  tfat  tetm  is  used,  and  net  that 
such  an  election  Is  necessary  to  secare  It." 
A  rule  of  general  appUcatitm  Is  that  when 
the  survivor  baa  occupied  the  homestead  for 
a  reasonable  time,  without  indicating  an  in- 
tention to  take  a  distributive  share  ot  the  es- 
tate of  tbe  deceased  Spouse,  the  presumption 
arises  that  there  bss  been  an  Section  to  re- 
tain the  homestead  for  life.  Egbert  v.  Eg- 
bert, supra.  But  what  occupatliMi  oC  the 
homestead  will  authorize  such  a  presumptltm 
will  d4)end  on  all  the  facts  in  the  case,  and. 
when  tbe  presnai^lon  arises,  it  may  be  re- 
butted. Cases  arising  under  the  provisions  of 
law  In  question  were  reviewed  In  Wilcox  v. 
Wilcox,  supra;  and  It  was  held.  In  effect, 
that  continued  occupation  at  tbe  homestead 
by  tbe  survivor  would  not  prevent  the  making 
of  a  contract  in  regard  to  the  distributive 
share  which  "nould  defeat  the  bomestead 
right.  In  that  case  It  api>eared  that  the  sur- 
viving wMow  and  seven  children  occupied 
the  homestead  and  other  land  ftom  the  death 
of  her  husband  mtll  the  action  was  com- 
menced. About  six  years  after  hie  death, 
the  widow  executed  a  mortgage  on  an  undi- 
vided one-third  of  tbe  I^nd.  for  tb«  consid- 
eration of  11,300;  and  irine  m^ths  lat^  ahe 
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execated  a  second  mortgage,  for  a  considera- 
tion of  about  $1,500.  Ten  months  after  the 
execution  of  the  second  mortgage,  she  Sled  a 
petition  in  the  proper  court,  asking  that  one- 
third  of  the  land  oe  set  off  to  her  as  her  dls* 
tribotivG  share,  and  a  decree  to  that  effect 
was  rendered.  The  decree  was  afterwards 
set  aside,  however,  and  her  petition  was  then 
withdrawn.  The  mortgages  were  foreclosed, 
the  mortgaged  share  of  the  land  was  sold, 
and  sheriff's  deeds  therefor  executed.  The 
action  referred  to  was  then  brought  for  the 
partition  of  the  land,  and  ft  was  sought  to 
have  awarded  to  the  widow  the  right  to  oc- 
cupy the  homestead  for  life.  But  this  court 
held  that  her  acts  constituted  an  express 
election  to  take  a  distributive  share  of  the 
estate  fn  lieu  of  the  homestead  for  life,  from 
which  she  could  not  recede,  and  that  her  oc- 
cupancy of  the  homestead  was  only  during 
the  time  her  distributive  share  was  being  set 
off.  The  rule  of  that  case  is  applicable  In 
this.  The  petition  does  not  show  how  long 
the  widow  of  Hay  occupied  the  homestead 
before  ahe  executed  ti.e  deed  to  Stephens, 
but  it  was  certainly  Ies.s  than  six  years. 
Nothing  but  the  fact  of  occupancy  Is  shown 
which  tends  to  indicate  an  election  to  take 
the  homestead  for  life  In  Ueu  of  a  distribu- 
tive share  in  the  real  estate;  and  whether 
that  occupation  was  brief,  or  whether  it  was 
continued  for  nearly  six  years  before  the 
conveyance  to  Stephens  was  made,  does  not 
appear.  There  is  no  Inconsistency  between 
the  occupation  cf  the  premises  by  the  plain- 
tiffs and  the  defendants,  which  Is  shown, 
and  the  claim  now  made  that  the  widow  of 
Hay  took  a  distributive  share  of  his  estate^ 
It  was  natural  and  to  be  expected  that  she 
and  the  children  woidd  occupy  the  home- 
stead tc^ether  after  the  death  of  husband 
and  father;  and.  while  that  occupation  by 
the  widow  may  have  authorized  the  presump- 
tion ttiat  she  had  elected  to  take  the  home- 
stead for  life,  yet  her  act  In  executing  an 
irrevocable  deed  for  an  undivided  one-third 
of  the  land  to  Stephens  was  evidence  of  a 
very  satisfactory  character  that  she  intended 
to  take  a  distributive  share  in  the  estate. 
That  evidence  was  corroborated  In  the  most 
solemn  manner  by  her  act  in  coming  into 
court,  and  Joining  her  present  hosband  In 
declaring  that  she  acquit^  from  her  former 
husband  one-third  of  the  land  In  question, 
that  she  conveyed  that  interest  to  her  co- 
plaintiff,  and  that  he  Is  now  entitled  to  it. 
If  these  declarations  are  true,  the  fact  that 
she  and  her  fn^ntee  and  the  children  occupy 
the  entire  premises  as  a  homestead  Is  Imma- 
terial to  any  question  raised  by  the  demur- 
i-er. 

The  appellees,  to  suDport  the  decision  of  the 
district  court,  rely  chiefly  upon  two  cases,  the 
first  of  wlilch  is  McDonald  v.  McDonald,  70 
Iowa,  137,  40  N.  W.  120.  But  the  rule  an- 
nounced In  that  case  was  considered  and  its 
operation  restricted  in  Egbert  v.  Egbert,  supra. 
See,  also,  Wilcox  v.  Wilcox,  supra.  The  sec- 


ond case  upon  which  the  appellees  rely  Is 
that  of  Zwick  v.  Johns,  89  Iowa,  550,  56  N. 
W.  665.  It  appears  In  that  case  that  tbe 
widow  Oled  In  the  proper  court  a  petition  ask- 
ing to  have  her  distributive  share  in  the  es- 
tate of  her  deceased  husband  set  off  to  her, 
but  that  she  changed  her  mind,  abandoned 
the  proceedings,  and  determined  to  occupy 
the  homestead  In  lieu  of  taking  her  distribu- 
tive share.  She  contracted  a  second  Oiar- 
rlage,  and,  with  her  second  husband,  exe- 
cuted a  quitclaim  deed  for  their  interest  In 
the  land,  to  secure  a  debt,  and  at  tbe  same 
time  they  execated  a  mortgage  on  her  unas- 
slgned  dower  interest,  to  secure  the  paymenr 
of  a  note.  In  the  spring  of  the  next  year, 
she  leased  the  land  for  a  term  of  two  years, 
acting  for  herself  and  as  guardian  In  ao  do- 
ing. The  family  then  disposed  of  their  per- 
sonal property,  except  the  bedding,  and  left 
the  state,  but  with  the  intention  of  returning; 
at  the  termination  of  the  lease.  This  court 
fonnd,  notwithstanding  the  acts  Indlcatlni; 
an  intention  on  tbe  part  of  the  widow  of  tbe 
decedent  to  take  a  distrlbutl\-e  sliare  in  hU 
estate  in  Ueu  of  her  homestead  right,  that 
she  had  elected  to  take  the  latter,  because  of 
her  long  continued  occupation  of  the  home- 
stead, and  her  declaration  of  an  intention  to 
retain  the  homestead  In  lien  of  a  dlstribatlve 
share  In  the  estate,  continuotuly  made  after 
she  dismissed  the  proceedings  commenced  to 
obtain  such  share.  That  case  Involved  ma- 
terial and  controlling  facts  not  shown  to 
have  existed  In  this. 

It  Is  to  t>e  remembered  that  In  this  case 
the  occupation  of  the  homestead  by  the 
widow  was  not  continued  so  long  as  to  bring 
tbe  case  within  the  statute  of  llmltatlotis.  as 
In  Conn  v.  Conn,  58  Iowa,  748,  13  N.  W.  5L 
Section  2444  of  tbe  Code  permits  an  applica- 
tion by  a  widow,  to  have  her  distributive 
share  Id  the  estate  of  her  deceased  busband 
set  off.  to  be  made  at  any  time  after  20  day.>< 
and  within  10  years  after  his  death.  No  un- 
equivocal act  or  declaration  of  an  election  to 
retain  tbe  homestead  Is  shown  In  this  case, 
and,  if  there  has  been  unnecessary  delay  by 
the  widow  In  making  known  ber  Intention  to 
claim  her  distributive  share.  It  la  not  shown 
that  any  one  will  be  prejudiced  by  it.  Nor 
Is  It  shown  that  the  conduct  of  the  widow 
has  been  at  any  time  Inconsistent  with  the 
claim  she  and  the  appelant  now  make.  We 
conclude  that  the  demurrer  should  have  been 
overruled,  and  the  judgment  of  tbe  district 
court  iB  therefore  reversed. 

DEEMER,  J.  (dissenting).  Charles  Hay 
died.  Intestate,  November  13, 1888.  After  his 
death,  his  widow  continued  to  use  and  oc- 
cupy the  homestead,  as  such,  until  the  com- 
mencement of  this  suit.  Administration  was 
granted  on  the  estate  of  the  deceased  Febru- 
ary 27,  1889,  and  the  administrator  was  dis- 
charged In  April,  1891.  Tbe  widow  made 
.her  conveyance  to  plaintiff  March  6,  13&I, 
more  than  five  years  after  the  death  of  ber 
Digitized  by  VorOOQ  IC 
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husband,  and  four  jears  after  the  appoint- 
ment of  the  administrator.  No  explanation 
is  given  for  the  continued  use  and  occupan- 
cy of  the  homestead  by  the  widow,  and  no 
reason  Is  offered  why  it  should  not  be  treated 
as  an  election  to  take  the  homestead  In  lieu 
of  dower.  According  to  the  majority  opin- 
lou,  this  unexplained  occupancy  does  not 
create  even  a  prima  facie  case  of  an  elec- 
tion; and,  under  the  rule  adopted  therein, 
there  is  no  reason  why  the  surviving  widow 
may  Dot  have  both  homestead  and  distributive 
share;  Indeed,  I  think  this  Is  exactly  what 
the  opinidn  holds.  All  sbe  need  do  Is  to  con- 
vey the  Interest  which  might  be  set  aside  to 
her,  In  timely  and  proper  proceedings,  to 
her  second  husband.  If  she  have  one;  and 
she  may  then  continue  to  use  and  occupy  the 
premises  as  a  homestead  during  her  natural 
life.  Or,  to  state  it  differently,  she  may  use 
and  occupy  the  homestead  for  any  length  of 
time  without  being  held  to  an  election,  and 
may  at  any  time  make  a  conveyance  to  a 
third  person,  which  will  carry  an  undivided 
one-third  Interest  In  the  land.  The  other 
heirs  are  helpless,  for  the  grantee  of  the 
widow  is  not  bound  to  have  the  widow's 
share  set  aside.  He  may  bring  partition  at 
any  time  until  the  statute  of  limitation  bars 
him  of  relief,  and,  as  the  other  heirs  are  ten- 
ants Id  common,  the  statute  would  not  begin 
to  run  until  there  was  an  ouster.  No  elec- 
tion Is  presumed  from  the  occupancy,  and 
she  cannot  be  compelled  to  take  her  dis* 
tribative  diare.  The  opinion  certainly  holds 
that  occupancy  Is  no  evidence  of  an  election, 
and  that  the  widow  is  not  barred  of  her  dis- 
tributive share,  no  matter  what  she  does,  un- 
til the  lapse  of  10  years  from  the  death  of 
her  husband,  and  that  she  Is  not  then  barred 
because  of  her  possesion  of  the  property, 
but  by  reason  of  the  statute  <Code,  S  2444). 

I  do  not  concur  in  any  of  these  proposl- 
Uons.  We  have  repeatedly  held  that  the 
widow  cannot  have  both  homestead  and  dis- 
tributive share,  and  that  an  election  once 
made  to  take  dther  the  one  or  the  other  is 
binding  and  ccmduslve.  Butterfield  y.  Wicks. 
44  Iowa,  310;  Meyer  v.  Meyer,  23  Iowa, 
Brlggs  v.  Briggs,  4S  Iowa,  318;  Stevens  v. 
Sterens,  90  Xowa,  4&li  McDonald  v.  McDon- 
ald, 76  Iowa,  137.  40  N.  W.  126;  Zwick  v. 
Johns,  88  Iowa,  DSD,  50  N.  W.  665;  and  other 
cases  following  these.  The  cases  of  Hol- 
brook  r.  Perry,  66  Iowa,  286,  28  N.  W.  6n. 
and  Darrah  v.  Cunningham,  72  Iowa,  123.  33 
N.  W.  446.  are  also  closely  In  point  on  this 
proposition.  We  have  frequently  and  uni- 
formly held  that  the  continued  occupancy  of 
the  premises  by  the  surviving  husband  or 
wife  will  be  r^rded  as  an  election  to  hold 
the  property  as  a  homestead,  and  tbat  the 
guying  of  a  will  or  conveyance  of  or  mort- 
gage npon  the  undivided  one-third  interest 
of  the  pn^rty  by  the  snrvlror  does  not 
amount  to  an  election  which  will  control  as 
against  the  Inference  to  be  derived  from  the 
continued  use  of  the  property.    Darrah  t. 


Cunningham,  supra;  BurdldE  v.  Kent,  52 
Iowa,  583,  3  N.  W.  643;  Bradshaw  v.  Hurst, 
57  Iowa,  745,  11  N.  W.  672;  Mobley  v.  Mob- 
ley,  73  Iowa,  654,  35  N.  W.  691;  Zwick  v. 
Johns  and  McDonald  v.  McDonald,  supra. 
In  the  Mobley  Case  the  facts  were  that  the 
husband  died  .luly  5,  1886,  seised  of  80  acres 
of  land.  The  widow  continued  to  use  and 
occupy  the  homestead  40  up  to  the  time  of 
her  death,  December  26,  1886.  She  did  not 
ask  that  her  distributive  share  be  set  aside, 
but,  prior  to  her  death,  made  a  wlU  in  which 
she  devised  all  of  her  real  estate  to  a  daugh- 
ter, under  which  state  of  facts  we  held  that 
the  daughter  took  nothing  nnder  the  will  of 
her  mother,  because  her  mother  had  elected 
to  take  the  homestead  In  lieu  of  her  distribu- 
tive share.  There  was  no  reason  for  saying 
this  except  for  the  occupancy  by  the  widow 
for  the  period  of  five  months;  yet  In  the 
case  at  bar  the  majority  hold  that  occupancy 
for  nearly  six  years  creates  no  presumption 
even  of  an  election.  In  the  Zwick  Case  the 
husband  died  May  28, 1882,  seised  of  80  acres 
of  land.  The  widow  continued  to  use  and 
occupy  the  homestead  until  the  fall  of  1883, 
when  sbe  married  Prlnkey.  After  that  she 
continued  to  nse  the  property  as  a  homestead 
until  early  In  the  year  1888.  Mrs.  Prlnkey 
died  In  1888.  A  creditor  of  the  Prlnkeys  re- 
covered judgment  against  them,  and  sold 
an  undivided  one-third  of  the  80  acres  in 
satisfaction  thereof.  The  action  was  brought 
bya  guardian  of  the  minor  children  of  Smith, 
the  deceased,  to  restrain  the  purchaser  at 
the  execution  sale  from  taking  possession  un- 
der the  deed.  It  appeared  in  evidence  that 
in  1884  the  widow  tiled  a  petition  asking  to 
have  her  distributive  share  set  aside,  but 
that  she  afterwards  changed  her  mind,  and 
abandoned  the  same.  In  August,  1887,  she 
and  her  husband  quitclaimed  alt  their  right 
and  title  In  the  land  to  one  Oroff,  the  deed 
being  made,  however,  to  secure  a  debt;  and 
at  the  same  time  they  executed  a  mortgage 
on  the  onasslgned  dower  Interest  of  Mrs. 
Prlnk^  in  the  80  acres,  to  the  same  party, 
to  secure  the  [Miyment  of  a  note.  In  1888 
the  widow  leased  the  land  to  one  Smith,  for 
a  term  of  years,  and.  Just  l>efore  she  died, 
she  promised  to  give  a  mortgage  on  her  in- 
terest In  the  lands  to  a  creditor.  Under  such 
a  state  of  facts,  we  held  there  was  an  elec- 
tion on  the  part  of  the  widow  to  take  the 
homestead,  and  that  the  execution  of  the 
deeds,  mortgages,  and  leases  did  not  defeat 
It  or  change  the  rule.  In  that  case  we  said. 
Id  considering  the  question  as  to  what  would 
constitute  an  election  to  take  the  homestead: 
'*Thi8  rule  Is  that  when,  nnder  all  the  cir- 
cumstances, the  survivor  has  occupied  the 
homestead  for  a  reasonable  time  In  which  to 
make  an  election  under  the  statute,  and  has 
failed  to  have  the  distributive  share  set 
apart,  or  otherwise  made  an  election,  the 
presumption  of  an  election  from  such  occu- 
pancy arises.  Such  presumption  will  then 
prevail,  unless  or^me^^^^p^ 
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^ecttoo  to  the  oontrmiy."  In  tfaat  caw  the 
occupancy  was  for  not  quite  six  yean.  Five 
years  after  the  death  of  the  husband,  she 
made  a  mortgage  of  her  undivided  one-third 
Interest  In  the  case  at  bar  the  occupaju^ 
was  for  the  same  length  of  time,  and  the 
widow  made  a  deed  Instead  .of  a  mwtgage, 
nearly  six  years  after  her  husband's  death. 
In  the  one  case  we  bold  there  was  an  elec- 
tion to  taJke  the  homestead,  by  reason  of  the 
occiQMincy;  and,  In  the  other,  that  the  occu- 
pancy of  the  homestead  is  no  evidence  what- 
ever, and  that  the  making  of  the  deed  waB 
an  election  to  take  distrlbotlTe  share,  al- 
though the  widow  remained  in  the  posses- 
sion of  the  homestead,  even  after  the  making 
of  the  deed.  .Why  this  distinction  between 
the  making  of  a.  mortgage  and  a  deed  I  can- 
not understand.  In  the  McDonald  Case,  In 
76  Iowa,  1^7,  40  N.  W.  123,  the  widow  made 
a  mortgage  of  her  undivided  one-third  Inter- 
est in  the  lands  within  three  years  of  the 
death  of  her  husband;  yet  she  continued  to 
use  and  occupy  the  homestead  for  the  pe- 
riod ot  five  years.  We  there  held  that  the 
making  of  the  mortgage  was  not  an  election, 
but  that  her  possession  for  the  term  of  five 
years  was,  and  we  confined  her  Interest  to  a 
homestead  for  life.  In  that  case  five  years' 
occupancy  overcame  a  mortgage  of  an  undi- 
vided one-third  interest  made  within  three 
years  of  the  death  of  her  husband.  In  this 
case  we  hold  that  a  deed  made  six  years  after 
the  death  of  the  husband  overcomes  the  pre- 
sumption of  an  election,  and  that  no  infer- 
ence can  be  drawn  from  the  fact  of  posses- 
sion alone.  In  the  Darrah  Case  the  wife 
died  In  188i,  seised  of  58  acres  of  land.  The 
husband  continued  to  occupy  the  homestead 
for  the  period  of  16  moAths.  Fifteen  months 
after  the  death  of  his  wife,  he  made  a  will.  In 
which  he  declared  that  he  had  not  intended 
to  talte  the  homestead,  but  that  he  intended 
and  desired  to  own  and  possess  one-third  in 
value  of  his  wife's  land.  The  will  also  di- 
rected the  executors  to  sell  his  one-third  In- 
terest in  the  land.  The  husband  said  repeat- 
edly after  the  death  of  his  wife  that  he  in- 
tended to  take  one-third  of  her  real  estate. 
It  was  held  In  that  case,  as  I  understand  it, 
that  the  husband  took  the  homestead, .  and 
not  the  distributive  share.  No  other  reason 
can  be  given  for  the  conclusion  reached. 
The  case  of  Bradshaw  v.  Hurst  is  along  the 
same  line.  So,  also,  Is  the  Burdlck-Kent 
Case.  In  the  Butterfleld-Wlcks  Case  we  said 
that  the  occupancy  of  the  property  by  the 
husband  as  a  homestead  may  well  be  re- 
garded as  an  election  to  hold  it  as  a  home- 
stead, and  nut  a  part  of  it  merely  as  dower; 
and  it  was  further  held  that  the  husband  in 
ihat  <'ase.  from  ocaipancy  alone,  had  elected 
to  take  the  homestead  In  lieu  of  distributive 
share,  although  he  had  made  a  mortgage  up- 
on his  dower  interest  within  two  years  from 
the  death  of  bis  wife.  In  the  case  of  Bgbert 
V.  Egbert.  85  Iowa,  525.  52  N.  W.  478,  we  ap- 
plied the  rule  of  the  McDonald  Case,  Mr.  Jus- 


tice Given  writing  the  opinion,  and  we  there 
aald:  "The  language  ot  that  opinion  as  ap- 
plied to  tbe  facts  of  that  and  like  cases  is 
correct  •  •  •  She  [Mrs.  Egbert]  bad  the 
riffht  to  occupy  It  for  a  reasonable  time  in 
which  to  make  an  election  whether  to  retain 
such  possession  for  life  or  take  a  distrib- 
utive share,"— citing  Cunningham  v.  Gamble, 
57  Iowa,  46.  10  N.  W.  278,  and  Thomas  t. 
Thomas,  73  Iowa,  667,  35  N.  W.  683.  Con- 
tinuing, the  court  says:  "When  the  survivor 
has  occupied  after  a  reasonable  time  without 
having  the  distributive  share  set  apart,  or 
otherwise  making  an  election,  the  presump- 
tion of  an  election  from  theoccnpancy  arises." 

I  need  not  specifically  refer  to  the  other 
authorities  I  have  cited.  Th^  are  all  In 
line  with  those  quoted  from,  and  It  Is  appar- 
ent that  the  rule  I  contend  for  has  been 
the  law  of  this  state  for  more  than  25  years. 
It  is  a  rule  of  property,  and  ought  not  to  l>e 
dlstmbed  'at  this  late  date,  except  for  Im- 
perious necessity.  Tbe  case  of  Wilcox  v. 
Wtlcoi,  relied  upon  by  the  majority,  is  not 
in  conflict  with  the  opinions  I  have  quoted. 
It  is  fully  explained  In  the  case  of  Zwi<^  t. 
Johns,  and  I  need  not  take  up  the  space  need- 
ed to  distinguish  the  case.  The  earliest  as 
well  as  the  latest  dedslon  of  this  coort  is 
with  me,  and,  if  there  is  any  conflict  In  our 
authorities,  It  can  all  be  reconciled  by  re- 
turning to  the  plain  and  reaaonaUe  rule  an- 
nounced in  Thomas  v:  Thomas^  TB  Iowa,  657, 
35  N.  W.  683. 

To  state  It  briefly,  I  would  say  that  the  pri- 
mary right  of  the  survivor  is  perhaps  tbe 
distributive  share,  bnt  that  after  the  expira- 
tion of  the  year  for  the  filing  of  diaims,  the 
survivor,  if  he  continues  to  occupy  tbe  prem- 
ises, is  put  to  an  election  aa  to  which  he  will 
take,  homestead  or  distributive  sliare.  and. 
if  he  remains  in  the  possession  of  and  occu- 
pancy of  the  homestead  for  more  than  a  rea- 
sonable time  in  which  to  make  such  election 
after  the  expiration  of  the  year  for  filing 
claims,  such  occux>ancy  will  be  regarded  as 
an  election,  which  will  conclude  him;  that 
an  election  once  made  Is  conclualve,  at  least 
until  set  aside  by  proper  proceedings;  and 
that  when  his  rights  once  become  fixed,  be 
cannot  change  them  to  the  prejudice  of  the 
other  heirs  or  the  creditors.  If  the  survivor 
should  not  remain  In  the  possession  or  nse  of 
the  premises,  or  should  not  continue  therein 
for  more  than  the  reasonable  time  to  make 
an  election,  then  the  primary  right  to  take 
the  distributive  share  passes  the  one-third  in 
value  to  the  survivor.  It  also  follows  that 
an  unequivocal  election  to  take  tbe  distribu- 
tive share  made  at  a  proper  time  will  be  bind- 
ing upon  the  survivor.  Tbese  rules  are  equi- 
table, reasonable,  and  Just  and  I  think 
should  be  adhered  to  and  definitely  announ 
ced.  I  am  firmly  convinced  that  the  decree 
of  the  lower  court  was  right  and  I  think  that 
it  ought  to  be  affirmed.  If  it  is  to  be  re- 
versed, we  ought  to  squarely  overrule  the 
cases  I  have  dted,  and  not         the  protfM> 
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8ion  in  doubt  as  to  vbat  tbe  role  to  In  noiA 

cases. 

I  am  authorized  to  a&7  tliat  Mr.  Jnstiee 
£INNB  concurs  in  this  dissent 


PHILLIPS  «t  aL  T.  WlIiMARTH  et  aL 

(Supreme  Coart  of  Iowa.    AprU  13,  189a) 

Tax  Titlks  — I>Ei.t!t(tUKNT  Tax  not  Inclcded  iit 
Salr— TSJIA.NTS  IN  Common— Statotb 

Otf  LlHlTATtONS — LasBES. 

1.  A  Bait  of  land  for  taxes  relieves  the  own- 
er from  liability  for  all  prior  taxes  then  *dne, 
and  not  indvded  thnein. 

2.  A  tenant  in  common  cannot  extlnguiafa 
tbf  title  of  bia  co-tenant  by  acquiring  a  tax 
title  to  the  common  property,  unless  it  is  shown 
that  the  co-tenant  has  refused  to  contribute  to 
the  necessary  expense;  and,  antil  such  refusal, 
limitations  will  not  run  in  his  faror  against  iua 
co-tenunt. 

3.  The  eeoeral  statute  of  limitation  con- 
tained in  Code,  f  2529,  providins  tliat  an  action 
to  recover  real  prqwrty  riiall  not  be  brought 
after  10  years  from  the  time  the  cause  of  ac- 
tion accrues,  cannot  be  invoked  in  favor  of  a 
tax  title  to  land  of  which  the  holder  liaa  not 
held  actna)  poaaewlon  for  10  years. 

4.  Where  an  interest  in  land  was  Inherited 
by  residents  of  another  state,  who  are  not  shown 
to  have  known  of  the  land,  or  its  location,  and 
no  demand  for  taxes  appears  to  have  been  made 
on  them  by  their  co-tenaDts,  they  will  not  be 
barred  of  the  right  to  maiotsui  an  action  for  its 
recovery.  aKaiust  their  oo-tenanta,  by  the  fact 
tliat  tiiey  paid  no  :axes  thereon  for  18  years. 

Appeal  from  district  court,  Wright  coun- 
ty; D.  R.  Hindman,  Judge. 

Acttott  In  equity  to  quiet  In  the  plftlntlllB 
title  to  an  undivided  half  of  certain  real  es- 
tate, for  a  partition  thereof,  and  for  genenU 
equitable  relief.  There  was  a  bearing  on  the 
merits,  and  a  decK>e  for  the  plaintiffs.  The 
defendants  appeal  Modified. 

Nagle  &  Nagle.  for  appellants.  William 
Mtlehrlst  and  Frank  Farrell,  for  appellees. 

KOBIXSON,  J.  Tbe  land  In  controveny 
comprises  120  acres  which  were  parchased 
from  the  general  government  In  July,  1856, 
by  William  FhilUps  and  Hopewell  Hepburn, 
as  tenants  In  common.  They  resided  In 
Pittsburg,  in.  tbe  state  of  FenuaylvanJa, 
where  Phillips  died  intestate  in  April,  Vi7*. 
He  was  never  married,  and  survived  his 
parents;  and  his  only  heirs  were  his  brother, 
Robert  B.,  and  his  sister,  Eliza  B.  The  sister 
died  testate  In  March,  1877,  and  her  will 
was  admitted  to  probate  in  Pennsylvania 
and  In  Wright  county,  in  this -state.  By  a 
I'esiduary  provision,  it  devised  to  each  of  the 
six  children  of  her  brother  Robert  an  undi- 
vided one-eighth  of  her  interest  In  the  land  in 
qnestion,  and  eqnal  shares  of  It  to  Sarah  M. 
Jarvls  and  Matilda  Dallas  Lee,  each  of 
whom  was  to  hold  the  share  devised  to  her 
during  her  natoral  life,  and  In  case  she 
died  leaving  Issue  the  share  was  to  vest  in 
such  Issne,  but  In  case  of  her  death  without 
Issue  It  was  to  vest  In  tbe  children  of  her 
brother.  The  brother  died  testate  In  AprU, 
18SQ,  and  bis  will  was  duly  probated  In 


Pennsylranla  and  In  thte  state.  It  gare  t« 
his  wtfe  a  life  estate  in  all  hia  pn^erty,  and 
to  his  children  all  of  the  remainder.  One 
child  died  In  the  year  liUl,  onmarrfed  and  in- 
testate, and  tbe  widow  la  dead.  The  five 
snrvlTing  children  are  the  plaintiffs  In  this 
action.  Hq^m  Is  dead,  and  the  defendants 
are  Us  heirs.  The  i^ntllTs  ask  tbat  the 
respective  shares  of  the  parties  to  the  action 
be  estabUshed,  that  the  title  of  tbe  plaindtrs 
to  an  undivided  half  thereof  be  confinned, 
and  that  partition  of  the  land  be  made.  Tbe 
answer  denies  the  allegations  of  the  petition, 
and  arers  that  tbe  land  was  sold  In  the  year 
18T6  for  deUnqnent  taxes,  and  tbat  a  tax  deed 
tfamfor  was  iasued  to  JaUa  A.  Chnrdunon 
In  Novenibra*.  1879,  aad  duly  recorded,  and 
that  she  conveyed  tbe  land  to  the  deCwdant 
Sarah  C  Hepburn  In  May,  188%  Theland  was 
sold  for  deUnqumt  taxes,  and  conv^ed,  as 
stated;  and  the  principal  qaestkm  to  be  de- 
termined Is  whether  tbe  tax  sale  and  the  tax 
deed,  and  tbe  subsequent  eonreyance  to  Sa- 
rah C.  H^bnm,  were  effeettve  to  defeat  the 
plalntUTs'  tltl&  The  district  court  found  that 
they  w«re  not,  aad  decreed  that  the  plaln- 
tlfls  were  tbe  owners  of  an  undivided  one- 
half  of  tbe  land,  and  that  they  were  entitled 
CO  redeem  from  the  tax  sale  by  paying  into 
the  court  one-half  ttt  tbe  taxes  paid  and  dls- 
bunements  made  by  tbe  defendants  on  ac- 
count ot  the  land,  which  amounted  In  the 
aggregate  to  9676.01.  The  cause  was  then 
contlnned  fbr  (nrtlmr  action  upon  the  prayer 
for  partition. 

1.  The  petition  alleges  that  no  taxes  upon 
the  land  are  due  to  tbe  county  or  state.  A 
stipulation  shows  that  the  taxes  for  the 
years  1873  and  1874  have  not  been  paid,  and 
It  Is  urged  tbat  tbe  i^ntlffs  are  not  entitled 
to  maintain  this  action,  by  reason  of  tbe  pro- 
vIsImi  of  section  807  of  the  C(>de.  which  reads 
as  follows:  "No  person  shall  be  permitted  to 
question  the  tltie  acquired  by  a  treasurer's 
deed  without  first  sbowlng  that  be  or  tbe 
person  under  whom  he  claims  title,  bad  title 
to  tbe  ptopettf  at  the  time  of  the  sole, 
*  *  *  and  that  all  taxes  due  upon  the  prop- 
erty have  be«i  paid  by  swft  person  or  tbe 
persm  under  whom  be  claims  title  as  afore* 
said."  The  fact  that  tbe  taxes  for  tbe  years 
named  were  not  paid  will  not  defeat  this 
aetl<m.  It  was  the  duty  of  the  treasurer, 
whm  selling  tbe  land  In  tbe  year  1876,  to 
sell  It  for  all  the  taxes  of  the  years  preced- 
ing which  were  then  due,  and  the  sale  made 
operated  to  r^eve  tbe  onvneni  of  tbe  land 
from  liaMlIty  for  the  taxes  due  which  were 
not  Included  In  the  sale;  Hough  r.  Basley, 
47  Iowa,  330. 

2.  One  of  tbe  def«ises  upon  which  the  de- 
fendants rely  is  tbe  fact  that  this  action  was 
brought  more  than  five  years  after  the  tax 
deed  was  executed  and  recorded.  Section 

ot  the  Code  provides  that  "no  action  for 
the  recovery  of  real  propertysold  for  the  non- 
payment of  taxes  shall  lie  unices  the  same 
shall  be  brought  wltMn  five  years  after  the 
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treasorer'B  deed  Is  executed  and  recorded  aa 
abore  provided."  But  that  statnte  does  not 
apply  to  a  case  of  this  kind.  It  ia  well  aeSf 
tied  that  a  tenant  In  commoD  cannot  acquire 
title  to  the  subject  of  the  tenancy,  adverse 
to  his  co-tenant,  by  means  of  a  tax  title,  and 
thlB  Is  tme  whether  the  tax  deed  la  execu^ 
ed  to  his  tenant  or  bis  grantor.  He  will  be 
presumed  to  hold  the  title  thus  acquired  In 
tmst  tor  hl8  co-tenants,  until  the  presump- 
tion la  shown  not  to  be  well  founded,  by  the 
nfnsal  of  the  co-tenants  to  contribute  to  the 
payment  of  the  necessary  expenses  Incur- 
red to  obtain  the  tax  title.  Sorenson  v.  Da- 
vl9,  83  Iowa,  406,  49  N.  W.  lOM;  Fallon  v. 
Obldester.  48  Iowa,  693;  Austin  v.  Barrett, 
44  Iowa,  488;  Weare  v.  Van  Meter,  42  Iowa, 
128.  In  this  case  It  does  not  appear  that  the 
plaintiffs,  or  any  one  tlirough  whom  they 
claim  title,  refused  to  contribute  towards  the 
expenses  incident  to  the  acquiring  the  tax 
tlOe;  and  it  is  shown  affirmatively  that  the 
land  was  penuitted  to  go  to  tax  sale  by  the 
owners  of  H(^well  Hepburn's  estate  for  the 
purpose  of  extinguishing  the  title  of  his  co- 
tenants,  and  that  the  tax  sale  and  BubB*> 
quent  conveyances  were  for  the  benefit  of 
the  Hepburn  heirs,  who  are  the  defendants 
in  this  case. 

3.  It  Is  claimed  that  this  action  Is  barred 
s^on  2529  of  the  Oode,  which  provides 

that  actions  for  the  recovery  of  real  prop- 
erty shall  not  be  brought  after  the  expira- 
tion of  10  years  from  the  time  the  cause  of 
action  accrues.  The  land  has  at  all  times 
been  unimproved  and  uninclosed  prairie  land, 
and  a  part  of  a  range  occupied  by  cattle. 
It  has  been  pastured,  and,  fbr  a  number  of 
years,  grass  has  been  cut  and  bay  made  up- 
on it,  but  It  is  not  shown  tliat  such  use  nf 
It  was  made  for  10  years  before  this  action 
wu  commenced.  The  evidence  falls  to  show 
that  this  action  Is  barred  by  lapse  of  time. 

4.  The  platntifla,  and  the  persons  through 
whom  they  claim,  bad  not,  for  18  years  be- 
fore this  action  was  brought,  paid  taxes  up- 
on the  land  in  question,  and  that  fact  Is 
urged  as  an  objection  to  their  recovery.  Dur- 
ing the  lifetime  oi  HapeyrtHl  Hepburn,  he  at- 
tended to  the  business  of  paying  the  taxes. 
In  June,  1873,  demand  was  made  upon  Wil- 
liam PhillipB,  in  behalf  of  the  Hepburn  heirs, 
for  one-half  of  the  amount  required  to  re- 
deem from  the  tax  sale  several  tracts  <if 
Iowa  land,  which  included  about  520  acrei, 
and  he  was  fumlnbed  the  amount  asked 
($178.48)  for  that  purpose.  It  does  not  ap- 
pear that  any  subsequent  demand  was  made 
upon  him,  nor  upon  any  others  who  acquired 
hts  title,  for  tax  money,  nor  that  his  brother 
or  sister,  or  the  plalntifTs.  knew  of  the  land, 
or  were  Informed  in  regard  to  their  duty 
with  respect  to  paying  the  taxes.  Under  nil 
tbese  circumstances,  we  think  that  negli- 
gence sufficient  to  defeat  the  right  of  action 
of  the  plaintiffs  is  not  shown. 

5.  The  district  court  decreed  that  the  plain- 
tiffs were  the  owners,  and  entitled  to  an  un- 


divided one*half,(tf  tbe  landlnquestloD.  Tbat 
was  erroneous.  It  is  not  staown  that  Saiab  U. 
JarvlB  and  Matilda  Dallas  Lee,  two  of  the  dev- 
isees named  In  the  will  of  Elln  K  PliiUlpii, 
are  dead.  There  Is  no  evidence  in  regard  to 
them.  So  far  as  Is  shown,  they  are  allvo, 
or.  If  dead,  may  have  left  Issue,  and  in  eltber 
case  tbe  plaintiffs  have  no  claim 'upon  their 
share.  There  is  no  presumption  that  they 
are  dead,  and  that  they  died  without  Issue. 
Therefore,  with  respect  to  tbelr  shares,  tbe 
plaintiffs  must  fall.  Those  i^res  were,  lu 
tbe  aggregate,  one-fourth  of  the  share  of  tbe 
testatrix,  or  an  undivided  one-sixteenth  of 
tbe  120  acres  of  land  In  question.  Hence  tbe 
plaintiffs  have  shown  themselves  entitled  to 
but  an  undivided  seven-sixteenths  of  It,  and 
the  decree  of  the  district  court  will  be  modi- 
fled  to  conform  to  tbat  portion.  In  other  re- 
spects It  will  he  affirmed.  Modified  and  af- 
firmed. 


SCOTT  V.  SBCUEITT  "FIBB  INS.  CO. 
(Supreme  Court  of  Iowa.    April  13,  1806.) 
Inburahcs— Waiter  or  Wsittbn  Psoon  ow  Uomt 

—VaUOE  of  PrOPBKTT  DSSTROTtD— Bvidexcs 
or  Cost— ExcBsaiva  Vskdiot. 

1.  ErideDce  that,  after  Ion,  plaintiff  called 
on  the  Becretnry  of  an  inanranco  company  for 
blaok  proofa  of  low.  and  was  told  that  tfaej"  were 
aaneceflsarr,  and  that  there  was  nothing  more 
(or  her  to  do,  aufficientiy  shows  a  waiver  of 
written  proofs. 

2.  On  an  issue  as  to  the  valne  of  the  Insured 
building  at  the  date  of  tbe  fire,  where  it  uppeu- 
ed  that  it  had  nt  market  value  aside  from  .the 
land,  evidence  of  tbe  cost  of  building  it  20  years 
before  the  fite  was  admissible. 

8.  McClain's  Code,  {  1734,  proTiding  that 
the  amount  stated  In  the  policy  shall  be  prima 
fade  evidence  of  the  insnraole  value  of  the  prop- 
erty at  the  date  of  the  policy,  and  that  to  main- 
tain an  action  on  the  policy,  it  shall  only  be  nee- 
easary  to  prove .  the  loss  of  the  bnildinx.  and 
show  pnqier  notice  of  loaa,  applies  where  proors 
of  loaa  have  been  waived. 

4.  Where  property  was  insured  by  a  aolicit- 
in^  agent  for  $1,700,  after  examination,  and  the 
evidence  as  to  value  was  coaflicting,  a  verdict 
for  plaintUf  for  fl,700,  with  InterMt,  will  not 
he  disturbed  as  excessive. 

Appeal  from  district  court,  Scott  county: 
C  M.  Waterman,  Judge. 

Action  at  law  npon  a  fire  Insurance  policy. 
There  was  a  trial  by  Juryi,  and  a  verdict  and 
Judgment  for  the  plaintiff.  Defendant  ap- 
peals. Affirmed. 

Cook  &  Do^ge,  for  appellant:  Bills  A  Hass, 
for  appellee. 

BOTHROCK,  0.  J.  1.  The  policy  upon 
which  the  suit  was  brought  was  issued  on 
tbe  5tb  day  of  November,  18S&;  and  tbe  prop- 
erty Insured  was  a  dwelling  house,  a  gran- 
ary, cribs,  and  a  bam,  situated  on  a  farm 
near  the  city  of  Davenport  The  insurance 
was  for  one  year,  and  on  the  3d  day  of  May. 
1810,  all  of  the  insured  buUdinffs,  except  the 
cribs,  were  totally  destroyed  by  fire.  Tlie  pol- 
icy was  In  the  usual  form,  and  plaintiff  was 
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the  owner  of  the  property.  It  la  tme,  th«e 
was  a  mortgage  on  the  farm,  bnt  no  claim 
Is  made  that  the  appUcatioa  for  the  Insnr^ 
ance  did  not  A1II7  dlsdow  all  material  facts 
pertaining  to  the  ownership  of  the  farm  and 
the  buildings  Insured.  The  amount  Insured 
on  the  property  was  $1,200  on  the  dwelllns 
house,  $350  on  the  granary,  $75  on  the  criba, 
and  $150  on  the  bam.  The  policy  required 
written  notice  of  the  loss  to  be  given  to  the 
defendant,  and  written  proofe  of  loss  to  be 
made,  within  00  days.  It  is  averred  In  the 
petmou  that  the  plaintiff  gave  the  defend- 
ant verbal' notice  of  tbe  loss,  and  tbat  de- 
fendant waived  a  wrttt»  notice,  and  nndeiv 
took  to  investigate  tbe  fkcts  of  tbe  loss  for 
itself,  and  that  it  verbally  waived  the  fur- 
nishing of  sworn  proofs  of  loss.  The  issues 
raised  by  the  answer  which  a]n>e>-r  to  us  to 
be  necessary  to  be  considered  are:  (1)  A  de- 
nial of  the  allied  value  of  the  buildings 
burned,  and  an  avenuent  that  the  value  of 
the  dwelling  house  did  not  exceed  $330;  the 
granary,  $115;  and  tbe  barn,  $25.  (2)  A  denial 
that  the  defoidant  waived  notice  In  wrtting 
of  the  loaa  and  proofs  of  loss  required  by  the 
policy.  (?)  Tbat  the  application  for  the  p<dlcy 
stated  that  tbe  aggregate  value  of  tbe  Insured 
buUdings  was  $2,400,  and  that  said  state- 
ment was  false,  the  fact  being  that  the  value 
of  all  of  said  buildings  did  not  exceed  the 
sum  of  $495,  and  that  by  reason  of  said 
false  statement  the  said  InBorance  was  void, 
as  provided  by  the  express  terms  of  the  ai>- 
pllcation  and  policy.  Other  false  repre* 
sentatlons  as  to  the  condition  of  the  proper- 
ty are  set  forth,  which  It  is  not  necessary  to 
consider.  All  of  the  questions  discussed  by 
counsel  arise  upon  the  issues,  the  substance 
of  whidi  we  have  briefly  stated. 

2.  The  first  question  to  be  considered  is, 
did  the  defendant  waive  the  written  notice 
and  proofs  of  loss?  It  Is  claimed  by  the 
plaintiff  tbat  the  waiver  was  made  by  the 
secretary  of  the  defendant  company.  It  is 
not  denied  tliat  the  secretary  had  the  power 
to  waive  the  notice  and  proofs  of  lose.  The 
court  Instructed  the  Jury  that  under  the  evi- 
dence the  secretary  was  tbe  only  person  who 
had  the  right  to  waive  these  requirements. 
The  question  is  one  of  fact,  and  we  are  to 
determine  whether  the  evidence  was  sulfi- 
cient  to  authorize  the  Jury  to  find  that  the 
secretary,  by  his  acts,  conduct,  aud  conversa- 
tioD,  Induced  the  defendant  to  omit  furnish- 
ing written  proofs  of  loss  wltbin  60  days  aft- 
er the  ices,  as  required  by  tbe  policy.  We 
have  carefully  examined  tbe  evidence  as  set 
out  in  the  abstract,  and  have  studied  tbe 
same  as  presented  and  analyzed  In  the  argu- 
ment of  appellant's  counsel;  and  accepting 
the  testimony  of  the  plaintiff  and  her  sister, 
and  one  or  two  other  witnesses,  as  true, 
which  the  jury  had  the  right  to  do,  our  con- 
clusion Is  tbat  the  evidence  fully  sustains 
the  claim  made  by  the  plaintiff  that  these 
requirements  were  waived.  It  Is  not  our 
practice  to  review  the  testimony  of  witnesa- 


CB,  eflfpedally  wliere  It  is  as  voluminous  as  In 
this  cue.  To  do  so  would  require  many 
pages,  giving  details  of  interviews  by  the 
plaintiff  and  others  ^th  the  secretary.  The 
jury  was  fully  warranted  in  finding  that  the 
plaintiff  called  upon  the  secretary,  and  re- 
quested blank  proofs  of  loss,  and  that  he 
told  ber  tbat  was  unnecessary,  that  there 
was  notbiag  more  for  her  to  do,  and  that 
she  should  wait  until  stae  lieard  from  him; 
and  that  she  relied  on  hearing  from  him  un- 
til after  tbe  time  for  filing  writtoi  proofs 
had  passed.  The  evidence  of  waiver  Is 
stronger  than  that  held  sufildent  in  the  cas- 
es of  Oarson  v.  Insurance  Co.,  82  Iowa,  433, 
17  N.  W.  G50;  Hollls  V.  Insurance  Co.,  05 
Iowa,  454,  21  N.  W.  774;  Boyd  v.  Insurance 
Ca,  70  Iowa,  325,  30  N.  W.  BSS;  Oreen  v. 
Insurance  Co.,  84  Iowa,  135,  50  N.  W.  SSS. 

8.  The  court  instructed  tbe  Jury  upon  the 
question  Involving  the  value  of  tbe  buildings 
as  follows:  "If  you  find  that  defendant 
waived  Its  right  to  demand  and  receive  the 
notice  In  writing  and  affidavit  from  plalntil^ 
then  your  next  subject  of  Inquiry  should  be 
as  to  the  TOlue  of  said  bnUdlngs  at  the  time 
of  said  fire,  and  this  sum.  when  found,  will 
be  the  measure  of  plaintiff's  recovery;  that 
Is,  she  cannot  recover  more  In  ttalis  aeticm 
than  said  boUdings  were  worth  at  the  ttane 
they  vrere  burned.  The  law  presumes  that 
each  of  said  buildings  was  worth,  at  the 
time  the  policy  In  suit  was  issued,  the  sum 
for  which  it  was  Insured,  but  this  presump- 
tion Is  not  concIuBlVb  It  may  be  rebutted 
or  overcome  by  evidence  showing  that  they 
were  of  less'  value.  Stating  the  rule  In  dif- 
ferent language,  tbe  plaintiff  Is.  prima  facie, 
entitled  to  recover  tbe  amount  for  which  said 
buildings  were  Insured;  and,  if  defendant 
claims  they  were  In  fact  worth  les^  than  this 
amount,  the  burdm  Is  upon  it  to  establish 
such  fact  by  a  preponderance,  or  greater 
weight,  of  evidence.  In  order  to  determine 
the  value  of  these  buildings  at  the  time  they 
were  destroyed,  you  may  consider  tbelr  con- 
dition at  that  time;  their  cost,  age,  and  size; 
the  material  of  which  they  were  built;  the 
uses  to  which  they  were  put;  their  deprecia- 
tion In  value  from  wear  and  tear;  tbe  ac- 
tion of  the  elements,  or  any  other  cause;  and 
also  tbe  cost  of  constructing  new  bulldliigs 
like  them  at  the  date  of  the  Are;  and  gen- 
erally, I  may  any,  any  other  facts  In  evi- 
dence bearing  ui>on  tbe  matter.  Keep  In 
mind  tbat  the  sole,  ultimate  object  of  your 
Inquiry  Is  to  ascertain  what  these  buildings 
were  actually  worth  on  the  day  when  the 
fire  occurred;  and,  when  you  have  ascer- 
tained the  value  of  each  of  said  buildings  so 
Insured  and  destroyed,  tbe  total  sum  of  such 
values,  with  interest  added,  will  be  the 
amount  of  plaintifTs  recovery.  While,  as  I 
have  said,  you  may  consider  the  original  cost 
of  tlie  buildings,  and  also  the  cost  of  erecting 
on  May  2,  1803,  new  buildings  of  similar 
character,  you  will  understand  that  these 
facts,   when  found,  are   but  preliminary. 
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They  an  merely  starting  points,  from 
wbence  yon  ftre  to  leaaoD,  in  the  d  all 
tbe  evidence,  to  the  ultimate  fact  which  you 
are  to  flad,  ria.  the  Totoe  of  the  barned 
baildlnsa  on  May  2,  1898,  In  the  oondttlon 
they  were  In  at  that  time.  For '  InBtaace, 
whm  you  have  ascertalDed  the  original  cost 
of  said  buUdb^  yon  should  allow  for  the 
difference,  if  any,  In  c<wt  ot  labor  and  ma- 
terials between  tbe  time  when  encb  bnUdfngs 
were  constmcted  and  May  2,  1803,  and  this 
would  'be  one  way  of  ascertaining  the  cost  of 
erecting  such  buildings  at  the  last-named 
date.  When,  In  this  way,  or  by  any  other 
evidence,  you  have  ascertained  the  coet  of 
the  erection  of  said  buildings  on  May  2, 1803, 
if  you  then  deduct  the  difference  In  value  be- 
tween such  new  buildings  and  the  bnildings 
burned  aa  tb^wereat  tbetimeof  tbe  flie,you 
will  have  arrived,  by  mk  method,  at  tbe  actaal 
value  of  the  property  In  question,  and  which 
would  be  tbe  amount  of  inbthitifrs  loss."  The 
defendant  objected  to  tbe  Introduction  of  evi- 
dence of  the  original  cost  of  the  dwelling 
bouse,  and  excepted  to  the  order  of  tbe  court 
overruling  the  objection,  and  exception  was 
taken  to  that  part  of  the  charge  to  tbe  Jury 
above  set  ovt.  It  appears  that  tbe  house 
was  erected  more  than  20  years  before  tt 
was  destn^ed  by  Sre,  Tbe  portion  of  coun- 
sel for  tbe  defendant  Is  that  because  the 
building  was  erected  at  a  time  so  remote, 
and  tbe  fact  that  tbe  actual  cost  may  have 
been  more  than  the  building  could  have  been 
erected  for,  and  In  view  of  tbe  great  de- 
crease In  tbe  cost  of  erecting  buildings  at  tbe 
time  of  the  trial  fnun  what  It  was  20  years 
ago,  the  evldwce  was  wholly  unreliable,  nnd 
Its  only  effect  was  to  mislead  the  jury.  We 
have  set  out  the  instructions  In  reference  to 
this  question,  and  after  considering  tlie  argu- 
ments of  counsel,  and  giving  tbe  due  wetgbt 
to  the  manner  In  which  the  evidence  is 
guarded  and  explained  In  the  instructions, 
we  are  of  opinion  tbat  the  evidence  was 
property  received,  and  that  the  rule  of  the 
inatructloDS  is  right.  It  Is  a  well-settled 
doctrine  tbat  the  value  of  property  is  to  be 
established  by  evidence  of  what  It  is  worth 
in  the  market.  But  tbe  rule  has  no  apidica- 
tion  to  such  property  as  has  no  market  value. 
In  1  Suth.  Dam.  8  448,  it  le  said:  '•When 
tbe  property  has  no  market  value,  proof  may 
be  made  of  such  facts  as  exist  tending  to 
show  value,  or  to  aid  the  Jury  In  estimating 
it  The  coet  of  manufacturing  a  raw  article, 
and  transporting  it  to  market,  may  proi)erly 
be  inquired  Into."  The  value  of  this  house, 
apart  from  the  land  upon  which  It  was  sitn- 
ated,  was  not  such  as  could  be  estimated  by 
the  ordinary  rule  of  estimating  values  of 
merchantable  and  marketable  commodities. 
The  following  authorities  appear  to  stiataln 
the  principle  upon  which  the  Instructions  un- 
der consideration  are  founded;  Brinley  v. 
Insurance  Co.,  11  Mete.  (Mass.)  195;  How- 
ard V.  Insurance  Co.,  4  Denio,  502;  Clement 
V.  Assurance  Co..  141  SUss.  20S,  5  N.  K.  S17; 


Masterton  v.  Uayor,  etc.,  7  HIU,  61;  Litme  t. 
Jones.  09  ».  J.  Law,  TOT. 

4.  It  is  provided  by  section  1734  ot  Mc- 
Clahi's  Cede  that  the  '^maunt  sttted  In  tbe 
policy  shall  be  received  as  prima-  fad^ 
dMiee  of  tbe  Uuarable  value  of  the  ppofieny 
at  the  date  of  tbe  poHcy.".and  that  in  order 
to  maintabi  an  action  "oa  the  poticj  it  mbaSl 
only  be  necessary  for  tbe  assured  to  prove 
tbe  loss  of  the  building  insured  aD4  that  he 
has  given  the  com^ny  or  asaoeiatien  notice 
in  writing  of  soch  loss,  acc<Knpanled  by  an 
affidavit  stating  tbe  facts  as  to  bow  tbe  loas 
occurred,  so  far  aa  tbey  are  vrtthln  Us  knowl- 
edge, and  the  extent  ot  the  loss,  wMcA  not1c« 
shall  be  given  wlthu  sixty  days  fnm  tb^ 
time  the  loss  oecnrs."  It  Is  urged  by  cooDiiel 
for  ai^llant  that  the  provlshm  as  to  tbe 
prima  facie  effect  of  the  antoant  named  la 
tbe  policy,  and  the  pro<rf  required  to  make  a 
prima  facie  case,  has  no  apirflcation  In  any 
case  except  where  pnc^  of  less  have  been 
Ally  made.  This  appears  to  us  to  be  too 
strict  a  constructfan  to  xppty  to  tbta  atatnte. 
If  the  proofs  of  loss  are  waived,  tbe  rlg-hts 
of  tbe  plaintiff  are  precisely  tbe  aame  as  If 
they  were  duly  made  as  provided  by  l&w  and 
1^  tbe  policy. 

5.  The  verdict  was  for  $1,700,  with  Interevt 
It  is  claimed  tbat  tbe  amount  was  groMly 
excessive,  and  tbat  It  must  have  been  given 
under  the  Influence  ot  passion  or  prejudice. 
We  do  not  believe  it  to  be  our  duly  to  reverse 
the  judgment  on  this  ground.  There  is  a 
decided  conflict  In  the  evidence  aa  to  tbe 
vabie  of  the  property,  which  made  It  a  ques- 
tion for  tbe  Jury.  As  we  bare  said,  this  prop- 
erty was  situated  near  the  city  of  Dawnport 
▲u  agent  of  the  defendant  went  to  tbe  pn^ 
erty  with  tbe  plaintiff,  before  It  was  in- 
sured, for  the  purpose  of  examining  tlie 
buildings.  After  being  on  the  groond,  he 
wrote  the  application  for  the  Insurance,  in 
the  amounts  named  therein.  Without  de- 
termining whether  bis  acts  In  the  making 
of  the  application  were  binding  on  the  de- 
fendant, so  far  as  the  value  of  the  property 
was  involved,  we  think  it  was  a  strong  dr- 
cnmstaoce,  which  the  jury  might  well  con- 
sider In  esttraatlng  the  amount  of  tbe  loes. 
As  a  soliciting  agent,  his  knowledge  of  facts 
acquired  In  performing  that  duty  was  Wnd- 
Ing  on  tbe  defendant  Slits  v.  Insurance  Co.. 
71  Iowa,  710,  29  N.  W.  605;  Stone  v.  Insur- 
ance Co.,  68  Iowa,  737,  28  N.  W.  47.  The 
Judgment  of  tbe  district  court  is  affirmed. 


TEAGUE  V.  FORTSCH  et  bI. 
(Snprcme  Court  of  Iowa.    April  13.  1806.) 
Appeal — Rkcord — Cektifici.t8  of  Gvidexcb. 

1.  Under  Code,  §  2712,  requiring  all  eri- 
dcnce  on  appeals  Id  equitable  aetioBs  to  be  err 
tified  hj  the  judge,  a  certificate  made  bp  a  jad;^ 
after  lie  has  retired  from  olBce  is  Inmfficieiit. 

2.  Under  Code,  fi  2742,  the  certificate  most 
he  made  by  the  jndge  who  tried  the  case,  aod 
one  made  by  bis  saccessor  m  office  la  iamflkwDt. 
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3.  Code,  I  2742,  Mqaim  all  erldpnee  M  ap- 
peals In  equitable  Mtioai  to  be  oertified  ttte 
jud^.  SectioQ  3184  proT^es  that,  in  eomtable 
actioDa  tried  upon  written  testimonr,  all  deposi- 
tioDB  and  papen  w)iidi  were  osed  as  eridence 
are  to  be  certified,  not  bgr  ttaoacript,  bnt  in  the 
orifina]  form,  aeid,  that  the  certificate  must 
be  by  the  judge,  notwithataodiug  the  cause  waa 
tried  on  written  teafthnony  alone,  the  office  of  the 
el^'i  CHtUcate,  jmiee  sectioB  3181,  Mng 
merely  to  identify  and  authenticate  the  reooro. 
Cross  V.  Railroad  Co.,  12  N.  W.  71,  58  Iowa, 
65,  orerraled.  Runge  t.  Haho,  38  N.  W.  389, 
75  Iowa,  734,  followed. 

Appeal  from  district  court,  Fayette  county; 
W.  A.  Hoyt,  .Tudfie. 

Appellees  Mary  H.  Teague  and  Lewis  Moh- 
lis  are  the  administratrix  and  administrator 
of  the  estate  of  lliomas  Teague,  deceased, 
and  appellee  Fortach  Is  tbe  purchaser  of  the 
real  estate  sold  by  tliem  as  hereinafter  stat- 
ed. Appellant  on  September  29,  1891,  filed  a 
claim  against  aald  estate,  which  waa  allowed 
on  April  7,  1803,  In  the  sum  of  $2,173^.  He 
also  held  a  claim  against  said  estate,  by  as< 
slgmnent,  In  favor  of  Fred  Xea^e,  for  $1,- 
245.  Hie  deceased,  Thomas  Teague,  1^ 
surrlrlug  him  his  widow,  Maiy  H.  Tmgue, 
the  administratrix  aforesaid,  and  his  daugh- 
ter. Elizabeth  H.  Teague.  as  his  only  beh^ 
at  law.  In  Scptemba*,  1892,  an  order  was 
entered  by  the  district  court  of  Fayette  coun- 
ty, Iowa,  anthorl^g  said  administrator  and 
administratrix  to  sell  all  of  the  real  estate 
left  by  decedent,  except  such  as  had  been 
set  off  to  the  widow,  for  the  payment  of 
debts,  including  those  held  by  plaintiff.  Un- 
der the  order,  the  real  estate  might  be  sold 
at  either  public  or  prirate  sale.  Notice  of 
the  applIcatioQ  for  an  order  for  the  sale  was 
served  only  on  said  widow  and  daughter  of 
the  deceased.  The  land  was  duly  appraised 
at  $3,715,  and  sold  to  the  defendant  Fortsch, 
at  private  sale,  for  (3,725,  and  an  adminis- 
trator's deed,  in  the  usual  form,  executed  to 
him.  A  report  of  this  sale  was  made  to  the 
court,  and  the  sale  and  deed  duly  approved. 
The  proceeds  arising  from  the  sale  will  not 
pay  over  60  per  cent  of  the  amount  of  the 
cJaims  filed  against  the  estate.  May  11, 
1S93,  plaintiff  filed  his  petition  to  set  aside 
said  sale  and  deed,  as  being  fraudulent  and 
void  as  against  the  creditors  of  said  estate, 
and  because  the  consideration  was  grossly 
Inadequate.  The  defendants  answered,  de- 
nying an  allegations  of  fraud  and  allega- 
rions  that  the  value  of  the  land  was  greater 
than  ibe  amotmt  they  had  sold  it  for.  At 
the  oon<4uBion  of  the  trial  the  court  dismiss- 
ed plaintlirs  petition,  and  entered  a  decree 
against  bim  lor  coste.  Affirmed. 

J.  E.  Cook,  for  appellant  Alasworth,  Hob- 
son  ft  Alaswoitli,  for  sppeUeea. 

KINNB,J.  L  We  flMt  ooBBlder  apptftoCB* 
moOcn  to  strike  the  ertdeDce  xnd  to  dlamtes 
the  appeal,  or  to  aflhm  tke  deoee  entered 
below,  becAiMe  saM  ejUaxe  faaa  not  been 
certiae4  as  raqolred  br  Isw.  This  cause  was 
tried  beioir  by  tbe  HoooraUe  W.  A.  Hoyt, 
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then  Mie  of  tbe  Jodces  of  the  Thlrteentb  jwli- 
del  ^strlet  oC  Iowa.  EUs  term  eqdred  en 
Jontiaiy  1,  1886.  December  22,  18M,  Judge 
Hoyt  determined  saM  cause,  asd  aotemd  a 
decree  dismissing  [^alntif  s  petltloB.  WltMn 
the  time  provided  by  law  a  certificate  was 
filed  in  said  cavss  by  Judge  L.  E.  Fellowa, 
of  sold  Tblrteestb  distrtct,  redtlng  folly  and 
parttonlarly  all  of  tbe  evidence  Introduced 
upon  sold  trial,  and  Muitlfylag  tbe  same, 
from  which  It  appeals  that  the  cause  was 
tried  iqMMi  certain  d^ositlons  and  oither 
written  erldenee,  and  tbat  no  oral  evidence 
was  inttodnoed  opoa  ssld  trial.  Said  oertffl- 
cate  cdosee  ss  follows:  "All  oC  wbidi  papers 
are  now  on  file  with  the  cMc  of  tbe  district 
ooort  of  Fayette  county,  Iowa,  as  port  of  tbe 
reoords  of  said  cause;  tbe  same  bring  all 
tbe  evidence  <^red  or  Introduced  In  said 
conse.  npim  tbe  trial  thereof,  and  v^mi  wblch 
tbe  dedUen  and  decree  aC  the  district  eonrt 
was  rendered.  On  strengtli  of  oertUcatea 
and  affidavits  bereto  appended,  I  sign  tibis 
certificate.  Dated  May  13,  1605.  U  B.  Fel- 
lows, Judge  of  tbe  ISth  Jndldal  District" 
The  eerttfioates  and  slBdavUs  mentioned  by 
Judge  Fdlowa  ore  as  fcdlows:  A  oertifloate 
of  tbe  derk  of  tbe  district  oourt,  dated  Hay 
8.  1886,  In  which  be  states  tbat  this  cause 
was,  by  order  of  ttie  court  tiled  on  evIdOKe 
taken  In  tbe  form  of  depositions;  that  no  evi- 
dence was  oOeved  or  Inteeduced  in  tbe  trial 
of  said  caose  In  open  oourt  and  tbat  oil  of 
the  evidence  offered  or  introduced  In  tbe 
trial  of  sold  cause  is  described  and  Mentlfled 
in  tbe  ootiflaite  signed  by  Judge  Fellows; 
sad  Oat  an  of  said  evldenee  is  now  on  ffle 
in  Us  effioe,  and  baa  been  alnoe  and  befm 
the  cause  was  submitted  to  tbe  trisl  judge. 
W.  A.  Hoyt  cottflea,  aa  of  the  same  date, 
that  his  term  of  office  as  Judge  of  the  Tblr- 
teenth  Jodleisl  district  exi^red  on  January 
1,  1686;  Quit  said  cause  was  tried,  by  order 
of  said  district  court  on  written  depositions, 
and  no  evidenoe  was  introduced  in  open 
court;  that  said  cause  waa  decided  by  falm 
on  December  22. 18)4,  and  before  his  term  of 
office  expired;  and  tliat  tbe  evidence  em- 
braced in  tbe  certificate  signed  by  Judge 
Fellows  is  all  of  tbe  evidence  <^ered  or  in- 
trodnced  m  tbe  trial  of  said  cause,  and  was 
duly  filed  in  tbe  office  of  said  derk  before 
tbe  cause  was  sntHBltted  to  him.  J.  B.  Oook, 
tbe  atttwney  for  pbUntitC,  swears  tbat  the 
c«1iflcate  signed  by  Judge  Fellows  embraces 
all  at  the  evidenoe  offered  and  received  In 
tbe  trial  of  said  cause;  tbat  Judge  Hi^MOn, 
one  of  tbe  present  Judges  of  tbe  Thirteenth 
Judicial  district  of  Iowa,  was  and  is  one  of 
e]^peUe»'  attom^u,  and  L.  B.  Fellows  Is  the 
other  Judge  of  said  Judicial  district  From 
tbts  state  <tf  facte,  aod  tlie  record  and  evi- 
dence, we  are  to  determine  whether  or  net 
tlie  evidence  Is  legally  and  properly  oertified 
to  in  this  court  so  that  the  cause  may  be 
bere  tried  de  novo.  As  Judge  Hoyt  was  out 
of  office  at  tbe  time  be  made  bis  certificate.  It 
Is  dear  that  It  is  wttbont  fame  and  effect 
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Section  2742  of  the  Code  requires  that  the 
certificate  be  made  by  the  judge.  We  have 
often  held  that  such  certificates,  made  by  a 
judge  after  he  has  retired  from  office,  can- 
not be  considered.  Cross  t.  Railroad  Co., 
58  Iowa,  6&,  12  N.  W.  71;  Educational  Inst. 
V.  Goad.  74  Iowa,  711,  39  N.  W.  »4;  Burnett 
T.  Loughridge,  87  Iowa,  327,  54  N.  W.  238. 
Neither  con  the  affidavit  of  the  attort^y  be 
considered  as  In  any  way  tending  to  show  a 
compliance  with  the  statute,  as  the  law  no- 
where authcHlzes  such  an  affidavit  for  the 
purpose  of  showing  that  the  evidence  was 
properly  certified.  It  may  be  conceded  that 
the  certificate  of  Judge  Fellows,  in  form.  Is 
In  complinnce  with  the  requirements  of  the 
statute;  that  is,  if  he  was  authorized,  under 
the  law,  to  make  such  a  certificate,  it  suffi- 
(Gently  identifies  the  evidence  which  was 
used  upon  the  trial.  It  is  said  that  this  court 
has  never  decided  that  the  certificate  must 
be  made  by  thh  trial  judge,  and  It  Is  insist- 
ed that  as  the  statute  reads,  "certified  by 
the  judge,"  Its  demands  are  answered  by  a 
certificate  made  by  any  judge  of  the  district 
In  EducatloDoI  Inst.  v.  Goad,  supra,  we  said 
that  the  statute  "would  seem  to  contemplate 
that  the  certifl<»te  must  be  made  by  the 
judge  who  tried  the  case."  But  the  question 
was  not  expressly  ruled  in  that  case.  In 
Runge  V.  Hahn,  75  Iowa,  734,  38  N.  W.  389, 
it  is  said  that  the  statute  requires  the  trial 
judge,  in  equitable  actions,  to  certi^  all  the 
evidence  Introduced  upon  the  triaL  We  do 
not  think  that  the  requirements  of  the  stat- 
ute are  met  or  cmnplled  with  by  a  certificate 
made  by  a  successor  In  office  of  the  judge 
who  tried  the  case.  The  purpose  of  this  re- 
quirement of  the  law,  as  Is  said  in  Runge's 
Case,  ts  to  "secure  such  Identification  of  the 
Items  of  evidence  offered  and  Introduced  up- 
on the  trial  that  no  question  can  fairly  arise, 
upon  appeal,  as  to  what  the  evidence  is." 
How  con  a  judge  who  did  not  try  the  case 
certify,  with  any  degree  of  certainty,  as  to 
what  items  of  evidence  were  Introduced  be- 
fore his  predecessor?  Take  this  case,  and 
let  It  be  admitted  that  aU  of  the  evidence 
was  In  the  form  of  depositions,  or  other  writ- 
ten evidence,  and  that  It  Is  on  file  in  the 
clerk's  office.  Because  depositions  have  been 
taken  In  a  given  case,  It  does  not  necessarily 
follow  that  they  were  actnally  used  in  the 
trial  of  the  case.  The  certificate  of  Judge 
Pdlows  shows  that,  outside  of  depositions, 
16  different  items  of  written  evidence  were 
introduced  upon  tlio  trial,  consisting  of  deeds, 
reports^  records  of  approiral  of  them,  claims, 
and  record  ot  their  allowance,  verdlots,  judg- 
ments, petitions,  notices,  bonds,  appraise- 
ments, and  other  papers  and  records.  Now, 
Judge  Fellows,  so  far  aa  this  record  shows, 
could  hare  had  no  knowledge  whatever  as 
to  whether  any  of  these  depositions,  papers, 
and  recOTds  were  in  fact  put  In  evidence,  ex- 
cept as  he  presumed  It  from  tbelr  being  on 
the  flies  of  the  case,  or  as  he  obtained  It 
from  the  certificate  at  the  clerk,  or  from 


that  of  his  predecessor.  Surely,  it  would 
tend  to  greater  certainty.  In  such  cases,  to 
receive  and  rely  upon  the  certificate  of  tb-- 
Ju^e  who  had  tried  the  case  and  gone  oct 
of  office,  because  he  could  speak  with  cer- 
tainty as  to  what  the  evidence  adduced  be- 
fore him  In  fact  was,  but  we  have  property 
held  that  snth  a  certificate  Is  not  to  be  co£- 
sldered.  We  think  that  the  law  clearly  ok- 
templates  that  the  judge  who  tried  the  cat« 
should  make  the  certificate,  and  that  he  most 
do  so  while  still  In  office.  If  a  successor  of 
the  judge  who  tried  the  case  may  tbus  cer- 
tify as  to  something  of  which  he  has  no  ac- 
tual knowledge,  there  is  no  reason  for  limit- 
ing the  right  to  a  successor,  for  any  Judge 
In  the  state  would  be  equally  well  qualified. 
Under  the  law,  and  the  construction  which 
this  court  has  heretofore  placed  upon  It,  i* 
works  no  hardship  to  require  that  the  mani- 
fest Intent  of  the  statute  Im  complied  with, 
and  the  proper  certificate  be  made  by  the 
trial  Judge.  We  are  therefore  of  the  opinion 
that  the  certificate  of  Judge  Fellows  is  dot 
in  compliance  with  the  statute,  and  hence 
cannot  be  considered.  See  Acts  19th  Gen. 
Assem.  c.  35,  §  2. 

2.  It  Is  urged  that  as  this  cause  was,  by 
consent  of  parties,  tried  upon  written  evi- 
dence, there  was  no  necessity  for  a  certificate 
of  the  judge;  that,  when  the  depositions  were 
filed  in  the  clerk's  office,  they  became  a  pan 
of  the  recorA  In  the  case,  just  as  much  so  as 
the  pleadings;  and  that  in  such  a  case  ali 
the  evidence  may  be  certified  by  either  the 
clerk  or  judge.  It  may  be  conceded  that  tht- 
certificate  of  the  clerk  In  this  case  is.  In  fom: 
and  substance,  sufficient.  If  any  certificate  by 
the  clerk  can  be  said  to  be  a  compliance  wltti 
the  provisions  of  the  statute.  In  view  of 
some  of  the  decisions  of  this  court,  this 
question  is  not  free  from  difficulty.  In 
March,  1878,  section  2742  of  the  Code  was  re- 
pealed, and  the  following,  enacted  In  lieu 
thereof,  took  effect:  "But  In  equitable  actions 
wherein  issue  of  fact  Is  joined,  all  the  evi- 
dence offered  In  the  trial  shall  be  taken 
down  In  writing,  or  the  court  may  order  ttm 
evidence  or  any  part  thereof,  to  be  taken  in 
the  form  of  depositions,  or  either  party  at 
pleasure  may  toke  his  testimony  or  any  part 
thereof  by  deposition.  All  the  evidence  » 
taken  shall  be  certifled  the  judge  in  term 
or  vaeaUon,he  made  a  part  ot  the  reoord  and 
go  on  appeal  to  the  supreme  court,  whldi 
shall  try  the  case  anew."  Acts  17th  Gen. 
Assem.  c;  145.  Thf)  Nineteenth  general  as- 
sembly repealed  the  above  provlaiMi,  and  m- 
acted  In  lieu  thereof  a  provision  of  the  same 
tenor,  and,  except  In  one  or  two  Ixmnaterial 
respects,  In  the  same  langnsge.  except  tlui 
the  Italldaed  words  were  left  onti  and  In  lies 
thereof  the  f(dlowlng  appears:  "At  any  time  I 
within  the  time  allowed  for  the  appeftl  of  said 
caus^  and."  This  act  went  Into  effect 
publication  in  March,  1882,  and  has  not  tlnn 
been  changed.  McClaln's  Code,  f  4414  (sec- 
tion 3184  ot  the  Code),  reads:  "In  an  action 
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by  ordinary  proceedings,  and  In  an  action  by 
equitable  proceedings,  tried  in  whole  or  in 
part  on  oral  testimony,  all  proper  entries 
made  by  the  clerk,  and  all  papers  pertaining 
to  the  cause  and  filed  therein,  except  sub- 
poenas, depositions,  and  other  papers  which 
are  used  as  mere  evidence,  are  to  be  deemed 
part  of  the  record.    But  in  an  action  by  equi- 
table proceedings  tried  upon  written  testi- 
mony, the  depositions  and  all  papers  which 
were  used  as  evidence  are  to  be  certified  up 
to  the  supreme  court,  and  shall  be  so  certi- 
fied, not  by  transcript  but  In  the  origlDal 
form.    •    *    *"    This  section  is  the  same, 
in  substance,  as  section  3512  of  the  revision 
of  1860.    Under  section  3512  of  the  revision, 
It  seems  to  have  been  considered  that  when  a 
case  bad  been  tried  upon  written  evidence 
and  depoBltioDB,  and  all  pai>ers  used  in  evi- 
dence properly  certified  by  the  clerk,  no  cer- 
tificate by  the  judge  was  necessary.  Bald- 
win V.  Tottle,  23  Iowa,  71.    In  Cross  v.  Rail- 
road Co.,  58  Iowa,  66,  12  N.  W.  71,  it  ap- 
peared that  there  was  no  certificate  of  the 
judge,  but  the  cause  had  been  tried  upon 
written  evidence.    It  was  held  that  the  cer- 
tificate of  the  clerk  was  all  that  was  neces- 
sary to  entitle  the  parties  to  a  trial  de  novo 
In  this  conrt    It  was  held  that  the  act  of  the 
Seventeenth  general  assembly,  then  in  force, 
did  not  operate  to  r^>eal  section  3184  of  the 
Code,  and  that,  when  oral  evidence  was  in- 
troduced at  the  trial,  it  must  be  certified  by 
the  judge,  but  when  the  evidence  consisted 
of  depositions,  or  other  papers,  on  file^  either 
the  Judge  or  clerk  might  certify  the  same  to 
this  court;  thereby  both  sections  of  the  stat-* 
ute  were  given  etfect    In  Runge  v.  Hahn, 
75  Iowa,  734.  38  N  W.  389,— an  equitable  ac- 
tion,—it  was  held  that  section  2742  of  the 
Code,  as  amended  by  chapter  35,  Acts  19th 
Gen.  Assem.,  required  the  trial  Judge  to  cer- 
tify all  the  evidence  offered  and  introduced 
upon  the  trial    It  was  also  said  that  the 
object  of  that  provision  was  to  Identify  the 
evidence  cttereA  or  Introduced  upon  the  trial, 
and  that  the  certificate  of  the  Judge  "cannot, 
in  the  matter  of  identlflcatlon,  be  sui^le- 
mented  by  the  cwtiflcate  of  the  clerk.  The 
office  of  the  certificate  of  the  clerk  required 
by  section  3184,  since  the  enactment  of  chap- 
tor  35,  Acts  19th  Gen.  Amem.,  Is  to  identify 
and  authenticate  the  record.    Before  tlwt  «q- 
actment,  depositions  and  other  papers  used 
merely  as  evidence  were  not  deemed  part  of 
the  record,  and  could  be  Identified  by  the 
clerk's  certificate,  but  Its  effect  cleai'<Iy  is  to 
change  that  rale.    Cross  t.  Railroad  Co.,  58 
Iowa,  63,  12  N.  W.  71.  arose  before  its  enact- 
ment,  and  ft  Is  not  now  an  authority  on  the 
question."    We  are  nnable  to  see  why  the 
Cross  Cose  was  not  as  good  authority  under 
the  act  of  the  Nineteenth  general  assembly 
as  prior  thereto.    It  would  8e«n  that  the 
writer  of  the  opinion  in  Bnnge's  Case  must 
have  overlooked  the  fact  that  the  only  ef- 
fect of  the  act  of  the  Nineteenth  general 
assembly  was  to  fix  a  definite  time  within 


which  the  judge  must  certify  the  evidence. 
If  the  rule  was  changed  as  is  held  in 
Runge's  Case,  it  was  done  as  early  as  the 
act  of  the  Seventeenth  general  assembly  took 
effect,  and  it  was  In  force  when  the  Cross 
Case  was  decided.  It  seems  to  us  that  It  Is 
not  possible  to  reconcile  the  holdings  In 
these  two  cases.  We  incline,  however,  to  the 
opinion  that  the  rule  adopted  in  Runge's  Case 
Is  the  better  one,  and  that  the  two  sections 
may  both  8tand,~-sect!on  2742,  ns  amended, 
requiring  that,  in  all  equity  causes  triable  de 
novo  In  this  court,  the  Judge  shall  certify  the 
evidence,  whether  it  be  taken  orally,  or  in 
the  form  of  depositions  or  other  written  evi- 
dence, and  tluit  the  office  of  the  certillcate 
of  the  clerk,  under  section  31S4,  Is  to  Identi- 
fy and  authenticate  the  record.  It  must  be 
apparent  that  no  one,  save  the  judge  trying 
the  case,  can  always  know  just  what  writings 
or  depositions  were  offered  or  received  as 
evidence  in  the  case.  We  conclude,  there- 
fore, that  the  two  sections  of  the  statute  un- 
der consideration  are  properly  constinjed  In 
Runge's  Case;  and.  in  so  far  as  the  Cross 
Case  is  in  conflict  with  tbe  views  herein  ex- 
pressed, it  Is  overruled. 

As  the  evidence  has  not  been  properly  certi- 
fied, we  cannot  consider  the  case  on  Its  mer- 
its. The  motion  to  strike  the  evidence  is 
sustained,  and  the  Judgment  below  Is  af- 
firmed. 


KEARNEY  MILLING  &  ELEVATOR  CO. 
V.  UNION  PAC.  RY.  CO.  (CITIZENS' 
STATE  BANK,  Intervener). 

ELM  CREEK  ELEVATOR  CO.  i.  SAME. 

(Sapreme  Court  of  Iowa.    April  13,  1896.) 

Sai,b  —  Rbscisbios  bt  Sai.i.ER  —  Stoppaok  in 
Tkansitc— Vendor's  Ltbs— Eleotioi*  or  Reme- 
dies— Notice  to  Bcteh  op  Intbst  to  Resell, 

1.  A  seller  of  grain  on  credit,  who  learns, 
while  it  io  in  transit,  that  the  bnyer  is  insol- 
vent and  intends  to  get  nofl8Ps«ion  with  intent 
to  defraud,  may  rescind  trie  sale.  Deemer,  J., 
dissenting. 

2.  Where  a  seller  of  frrtiin,  on  learning  that 
the  buyer  is  insolvent  and  intends  to  get  posses- 
sion with  intent  to  defrnnd.  elects  to  rescind  the 
sale,  and  stops  the  grain  in  transit,  he  cannot 
thereafter  claim  that  by  tbe  stoppage  he  acquir- 
ed a  liru  for  the  price,  ns  against  one  to  whom 
the  hills  of  lading  had  bepn  transferred  by  the 
buyer  as  collateral.    Dormer,  J.,  dissenting. 

3.  Evidence  that  a  seller  of  grain,  an  learn- 
ing of  the  insolvency  of  the  buyer,  ordered  the 
carrier  not  to  deliver  it  to  the  consignee,  stopped 
the  grain  in  transit,  and  sold  It  as  his  absolute 

Jroperty.  with  full  knowledge  of  all  the  material 
acts,  sufficiently  ebows  an  election  to  rescind 
the  sale.    Deemer,  J.,  dissenting. 

4.  A  seller,  on  rescinding  a  sale  and  stop- 
ping the  goods  in  transit,  shonld  give  notice  to 
the  buyer  of  an  intention  to  resell. 

Kinne,  J.,  dissenting. 

Appeal  from  (Ustrlct  court,  Pottawattamie 
county;  A.  B.  Thomell,  Judge. 

j^ctlon  at  law  to  recover  the  possession  of 
Q^glti  car  loads  of  grain.  Tbe  Citizens' 
^  le  Bank  Intervened  in  each  case,  and 
™t»  __A  to  be  the  owner  of  the  grain.  By 
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agreement  of  the  parties  tbe  tvro  actlona 
were  tried  together,  as  one.  After  the  evi- 
dence had  been  submitted,  a  motion  for  a 
verdict  for  the  intervener  In  each  case  waa 
sustained,  and  verdicts  were  returned  and 
judgmeuts  rendered  in  accM-danee  with  that 
ruling.    The  plaintiffs  appeal.  Affirmed. 

Sims  &  Bainbridge,  for  appeitauts.  Harl 
&  McCabe,  for  appellees. 

ROBINSON,  3.  In  Noveraber,  1801,  tbe 
Brown  Bros.  Grain  Company,  a  cotp(M«.ti(m, 
was  engaged  in  the  business  of  buying  and 
shipping  grain,  and  had  its  principal  places 
of  business  at  Council  BlufTs  and  Omaha. 
About  the  12tb  day  of  that  month  the  plali>- 
tiffs  aoM  to  the  company  several  car  loads 
of  wheat  and  rye.  The  grain  so  sold  was  de- 
llTered  to  the  Union  Pacific  Railway  Com- 
pany, at  stations  In  Nebra^a,  to  be  trans- 
ported to  OonncU  Bluffs,  and  there  delivered 
to  the  pttrchaser.  Bills  of  lading,  in  which 
tiie  grain  company  was  named  as  consignee, 
were  issued  by  the  railway  company,  and 
d^vered  to  the  plaintiffs.  They  were  for- 
warded by  mall  to  the  consignee,  and  drafts 
on  It  for  the  price  of  the  grain  were  drawn, 
and  forwarded  tlinmgh  banks  for  collection. 
The  bills  of  lading  were  delivered  by  the  cmi- 
st^ee  to  the  Intervener  In  exchange  for 
other  bills  of  lading,  to  be  held  as  collateral 
security  for  the  payment  of  two  promissory 
noted  made  by  the  consignee  to  the  Inter- 
veneri  for  the  aggregate  sum  of  $12,000.  The 
drafts  drawn  by  the  plaintiffs  were  not  paid, 
and  (HI  or  about  the  IStb  day  of  November, 
leorulue  that  the  grain  company  was  insol- 
vent, and  tliat  the  grain  was  still  in  the  cars, 
and  In  the  actual  posstesslon  of  the  railway 
company,  the  plaintiffs  notified  it  not  to  de- 
liver tlte  grain  to  the  consignee.  A  few  days 
later  these  actions  were  commenced.  The 
grain  was  obtained  by  means  of  them,  and 
sold  by  tbe  plaintiffs  without  any  notice  of 
any  kind  to  the  grain  company  or  to  the  In- 
tervener. The  first  petition  filed  In  each 
case  alleged  that  the  plaintiff  therein  named 
was  the  absolute  and  unqualified  owner  of 
the  property  sought  to  be  recovered.  In 
January,  1882,  the  Intervener  filed  a  petition 
of  Intervention  In  each  case,  allofj^nR  that 
It  waa  entitled  to  tbe  grain  In  controveray,  to 
be  held  as  ctrilateral  security  for  tbe  pay- 
ment of  tbe  indebtedness  mi  aocouut  of 
which  the  bills  of  lading  had  been  delivered 
to  It  In  February,  1893,  the  plaintiffs  filed 
to  the  petition  of  intervention  their  answer, 
in  which  they  alleged  that  befwe  the  grain 
reached  Cooncll  Blnffs  tb^  learned  that 
tbe  consignee  was  Insolvent,  and  was  dls- 
poeinff  of  its  property  for  the  purpose  of  de- 
frauding its  creditors,  and  was  Intending  to 
get  possession  of  the  grain,  if  possible,  anA 
tmnsfer  It,  with  the  Intent  to  cheat  and  de- 
fraud the  plaintiffs  out  of  the  purchase  price; 
that  the  plaintiffs  elected  to  rescind  the  sale 
by  BtopfSng  tlie  grain  In  transitu;  and  that 


they  did  so  stop  It,  and  obtained  possesalon 
of  It  by  the  process  of  r^levin.  In  Decem- 
ber of  the  same  year  the  plaintiffs  Gle^l 
amended  and  substituted  anawen,  in  wMcfa 
were  set  out  more  fully  the  matters  pleadt-tl 
In  the  original  answers.  In  Fel»*aary,  ISiH. 
the  plaintiffs  filed  amended  and  substituted 
petitions.  In  which  th^  alleged  tbe  sale  of 
the  grain  In  question  to  the  grain  company; 
that  while  the  grain  was  hi  transit  they 
learned  that  the  purchaser  was  Instdvent  and 
unable  to  pay  for  the  grain,  and  that,  there- 
upon, they  notified  the  railway  company  not 
to  deliver  the  grain  to  the  consignee,  and 
elected  to  stop  It  and  regain  poe session  of  it. 
for  tbe  purpose  of  asserting  and  regsinlne 
tbelr  lien  thereon  for  the  unpaid  purchoM 
price;  that  tbe  consignee  was  in  fa^t  insi^- 
vent  and  unable  to  pay  for  tbe  grain,  but 
that  the  plaintiffs  had  no  knowledge  of  the 
Insolvency  and  Inability  to  pay  for  the  grain 
until  after  it  bad  been  shipped;  that  by  rea- 
son of  the  facts  stated  the  plaintiffs  became 
entitled  to  the  immediate  poBsesstoD  of  tb<- 
grain.  At  the  same  time  they  filed  second 
substituted  answers  to  the  petition  of  inter- 
ventltm,  and  filed  amendments  thereto  a  few 
days  later.  In  these  the  most  of  tbe  state- 
ments of  the  first  and  second  answers  an> 
repeated.  In  substance;  and  it  Is  alleged,  fur- 
ther, that  the  intervener  had  full  knowlctl^ 
of  the  coodltitm  and  fraudufent  Intent  of  tW 
grain  company,  and  received  tbe  bills  of  lad- 
ing to  aid  it  in  delaying,  hindering,  and  de- 
frauding its  creditors,  and  tliat  tbe  transfer 
of  the  bills  of  lading  to  tbe  Intervener 
without  consideration.  The  averments  of 
the  substltnted  petition  in  regard  to  tbe  elet^ 
tlou  of  the  plaintiffs  fo  stop  the  grain  in 
transit,  for  tlie  purpose  of  Becurisg  tbe  pay- 
ment of  tbe  purchase  price,  are,  in  salt- 
stance,  repeated,  and  a  lien  np<M  the  grahi 
paramount  to  any  right  thereto  of  the  Idxvt- 
vener  Is  allegetl.  In  Ita  replies  to  the  final 
answers  to  the  petition  of  Intervention,  tbe 
Intervener  alleges  that,  for  reasons  stated, 
tbe  plalotifTs  are  estopped  to  assert  any 
right  to  or  Interest  m  the  grain  advorae  to 
it;  that  they  elected  to  and  did  rescind  tin 
contract  of  sale,  and  cannot  now  assert  a 
Uen  on  the  grain  by  vtrtoe  of  a  stoppage  io 
transitu.  The  motion  for  a  verdict  In  each 
case  was  based  upon  two  grotmds.  ot  whk-b 
tbe  first  was,  in  substance,  that  tbe  plain- 
tllTB  had  elected  to  rescind  the  sale,  aod 
therefore  couM  not  enforce  a  lien  for  the  par- 
chase  price;  and  the  second  was  that  tbi> 
title  acqnlred  by  the  Intervener  throngh  tbe 
transfer  of  the  Mils  of  lading  had  not  beea 
Impeached,  The  claim  of  tbe  app^lee  In  t*>- 
gard  to  the  matters  Included  in  tbe  first 
gronnd  of  the  motloa  are  that  the  plaintiA> 
as  against  the  grain  company,  bad  the  lighi 
to  select  either  of  two  remedies,  to  wit:  il 
To  rescind  tbe  contract  of  sale,  and  recover 
the  grain,  as  Its  absolute  and  nnqnallfit-d 
ownera;  or  (2)  to  stop  the  gnUn  In  transit 
and  enforce  their  vendtm^  Hen  for  the  pur^ 
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chase  prices  It  Is  furtlier  claimed  tbat  tbeee 
remedies  are  ao  IncouslateDt  that  an  elec- 
tion to  pursue  one  termliiateB  tbe  right  to  re- 
sort to  the  other,  and  that  the  plaintiffa 
EDude  an  IrreTocable  electlm  to  rescind  the 
i^le^  therefore,  that  they  cannot  enforce  a 
vendors'  lien  in  this  action.  The  appellants 
deny  that  they  had  a  choice  of  renaediee,  and 
insist  that  the  change  in  their  claims  of  Inter- 
est in  the  property  were  permiasihle  under 
tUtiir  right  to  amead  the  pleadings. 

1.  The  rule  in  regard  to  the  election  of 
rciiu-d'ies  is  stated  in  Thompson  v.  Howard. 

Mich.  312,  as  follows:  "A  man  may  mt 
tal:e  two  contradictory  positions,  and  where 
lie  has  a  right  to  choose  one  of  two  modes  of 
rt  dress,  and  the  two  are  so  luconslBt^t  that 
tijc  assertion  of  one  iDTolves  the  negation  or 
repudiation  of  theother.  bis  deliberate  and  aet- 
tk>d  chfflce  of  one,  with  knowledge,  or  meajis 
of  knowledge, of  such  facts  as  would  authorize 
a  resort  to  each,  will  preclude  him  thereafter 
tvom  going  back  and  electing  again."  "Any 
decisive  act  of  the  party,  with  knowledge  of 
his  rights  aud  of  the  fact,  determines  his  elec- 
tion, lu  the  ease  of  conflicting  aud  tnconsist- 
eut  remedies."  Washhura  v.  Insurance  Co., 
3 14  31as8.  175;  Sanger  v.  Wood,  3  Johns.  Ch. 
421;  Hoderuiund  V.  Clark,  40  N.  V.  854;  Sloan 
r.  Holcouib.  29  Mich.  160;  Crompton  v.  Beach 
(Conn.)  25  Atl.  448;  Crook  v.  Bank  (Wis.)  52 
N.  AV.  1133;  O'Donald  v.  Constant.  82  Ind.  213; 
Bish.  Cont.  }5  (i7S-(iS0,  68;t;  6  Am.  &  Eng.  Enc. 
I..aw,  250;  Heinze  v.  Marx  (Tex.  Civ.  App.) 
23  S.  W.  (tW;  Thomas  v.  .Toslln,  36  Minn.  1, 
2i)  X.  W.  344;  Morris  v.  Kexford,  18  X.  Y. 
oo'X  In  Connihan  v.  Thompson,  111  Mass. 
272,  It  was  said:  "The  defense  of  waiver  by 
election  arises  when  the  remedies  are  incon- 
sistent, as  where  one  action  4s  founded  on  an 
ufiinuancc,  and  the  other  on  a  disaffirmance, 
of  a  voi<lable  contract,  or  sale  of  property.  In 
such  cases  any  decisive  act  of  afflrmance  or 
dtsflffiruiauce,  if  done  with  knowledge  of  the 
fiict.  determines  the  legal  rights  of  the  parties 
(inee  for  all."  Where  a  vendor  elects  to  re- 
EM.-ind  the  sole  of  goods  on  the  ground  of  a 
fraud,  and  recovers  possession  of  them  by 
nn  act  of  replevin,  he  cannot  afterwards,  on 
failing  to  obtain  adequate  rel'ief  In  that  action, 
claiai  of  the  assignee  of  the  Insolvent  pur- 
chaser as  for  goods  sold.  One  theory  is  to- 
tally at  variance  with  the  other.  "If  one 
elects  between  two  inconsistent  remedies,  the 
right  to  liursue  the  other  is  forever  lost."  Far- 
well  V.  Myers,  59  Mich.  182,  26  N.  W.  328.  A 
contract  of  sale  obtained  by  fraud  Is  not  void, 
but  voidable,  and  the  contract  "continues  un- 
til the  party  defrauded  has  determined  his 
election  by  avoiding  it,  and,  when  once  right- 
fully determined,  it  is  determined  forever"; 
Bud  the  bringing  of  an  action  to  recover  the 
jvroperty  sold  is  suel]  an  election.  Powers  v. 
lienediet,  88  N.  Y.  601).  A  party  cannot  Iwth 
nfQrm  and  rescind  a  contract,  and  the  com- 
mencement of  an  action,  with  full  knowledge 
of  the  facts,  Is  an  election  tvhicb  Is  final,  and 
the  discontinuance  of  the  action  la  immaterial. 


"When  It  becomes  necessary  to  choose  be- 
tween Inconsistent  rights  and  remedies,  the 
election  wVl  be  final,  and  cannot  be  reconsld- 
e»d,  even  when  no  Injury  has  been  done  by 
the  choice,  or  would  result  from  setting  it 
aalde."  Terry  v.  Munger  (N.  Y.  App.)  24  N.  E. 
272  ;  2  Herm.  Estop.  K  1045-1051.  In  Bulk- 
ley  V.  Morgan,  46  Conn.  393,  it  api>eared  that 
one  Brennan  had  purchased  goods  of  the 
plaintiff  by  fraud,  which  would  have  author- 
ized him  to  rescind  tbe  sale  and  reclaim  the 
goods.  With  knowledge  of  the  fraud,  he 
commenced  an  acti(»i  for  the  value  of  the 
goods,  end  attached  them  to  secure  hla  claim. 
He  afterwai-ds  discovered  that  hie  action  was 
prematurely  brought,  and  dlsmbised  it  and 
then  brought  an  action  of  trover  for  the  eoods. 
It  was  held  that  he  had  affirmed  the  contract, 
with  full  knowledge  of  all  the  facts,  and 
could  Dot  afterwards  rescind  it  See,  also, 
Acer  V.  Hotchklss,  97  N.  Y.  406.  If  an  agent 
for  the  purchase  of  stock  exceed  his  authority, 
his  principal  mqy  ratify  his  act;  and  any  ex- 
pression of  assent  on  hie  part,  either  by  w<tfd8 
or  conduct  would  Mnd  him,  "not  on  the  prin- 
ciple of  estoppel,  but  as  In  other  cases  of  elec- 
tion." Metcalf  V.  WUIlams.  144  Mass.  454. 
11  X.  E.  700.  "Where  a  man  has  an  election 
between  several  inconsistent  courses  of  ac- 
tion, he  will  be  eonflned  to  that  which  he  ftnt 
adopts.  The  election,  if  made  with  knowledge 
of  the  facts,  ia  in  itself  binding.  It  cannot  be  . 
withdrawn  without  due  consent.  It  cannot  be 
withdrawn,  though  it  has  not  been  acted  upon 
by  another  by  any  change  of  position."  Bige- 
low,  Estop.  673.  "The  defrauded  party  to  a 
contract  has  but  one  election  to  rescind  the 
same.  If  he  once  determined  his  election,  it  is 
determined  forever.  Hence,  if  it  be  shown 
that  he  has  at  any  time  after  knowledge  or 
the  fraud,  either  by  express  words,  or  by  un- 
equivocal acts,  affirmed  the  contract,  his  elec- 
tion is  irrevocable."  Blgelow,  Fraud,  436. 
"Ratification  or  election,  once  made,  express- 
ly or  impliedly,  is  irrevocable,  and  binds,  not 
only  the  party,  but  all  claiming  under  Mm." 
Herm.  Estop.  S  1065.  It  was  said  in  Pence  v. 
Langdon,  W  U.  S.  578,  Id  regard  to  a  fraud- 
ulent sale  of  shares  of  stock,  "Tbe  Section  to 
rescind  or  not  to  rescind,  once  made,  is  flnnl 
and  conclusive."  The  election  to  rescind 
waives  the  right  to  sue  on  the  contract.  Tiff. 
Hales.  120,  321.  "A  statement  in  a  plea,  by 
the  party  from  whom  the  pn^rty  passed, 
that  he  claims  buck  the  property  on  the 
ground  that  be  was  'induced  to  part  with  It 
by  fraud.  Is  as  unequivocal  a  determination 
of  his  election  to  avoid  the  transactlMi  as 
could  well  l>e  made.  •  •  •  After  succeed- 
ing by  means  of  such  a  plea,  the  person 
pleading  it  could  never  successfully  set  up  the 
contract  as  still  valid."  Clongh  v.  Railway 
Co.,  L.  R.  7  Exch.  36.  The  assignee  In  bank- 
ruptcy of  a  person  who  made  a  fraudulent 
conveyance  of  proper^  "has  an  election,  not 
of  remedies  merely,  but  of  rtghts.  But  an  as- 
sertion of  one  is  necessarily  a  renunciation  of 
the  other."   The  assignee 
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property  on  the  ground  that  the  sale  was  void, 
or  be  may  demaod  tbe  price,  but  he  cannot  do 
both.  If  he  commence  an  action  tor  the  price, 
and  cause  the  property  of  the  purchaser  to 
be  attached  to  secure  it,  this  is  an  unequivocal 
assertion  that  the  sale  is  not  Impeached,  and, 
If  done  with  Itnowledge  of  the  facts,  Is  con- 
clusive. Butler  T.  Hildreth,  5  Mete.  (Mass.) 
49.  The  rule  we  have  been  considering  is  not 
confined  to  contracts  for  tbe  sale  of  profterty, 
but  is  of  general  application.  Thus,  a  party 
holding  personal  property  by  virtue  of  a  mort- 
gage or  pledge  may  waive  his  claim  under  the 
mortgage  or  pledge,  and  attach  the  property 
In  a  suit  tn  recorer  the  debt  for  which  the 
mortgage  or  pledge  was  given.  Such  an  at- 
tachment is  'in  Itself  a  waiver  of  the  claim  un- 
der the  mortgage  or  pledge.  The  lien  created 
by  the  latter  la  essentially  different  from  that 
created  by  the  attachment,  and  the  two  can- 
not  exist  at  the  same  time.  Evans  t.  Warren, 
122  Mass.  303.  See.  also,  Whitaker  r.  Sum- 
ner, 20  PiclL.  404;  Wlngard  v.  Banning,  39  CaJ. 
453;  Libby  v.  Cushman,  29  Me.  429;  Jacobs 
v.  Latour,  5  Blng.  130;  Sensenbrenner  v. 
Mathews,  48  Wis.  253,  3  N.  W.  599.  The  com- 
mencement of  an  action  to  enforce  a  lien  on 
certain  machinery,  although  the  action  was 
dismissed  by  the  i^aintiffs  without  a  trial  on 
the  merits,  was  inconsistent  with  their  owner- 
ship of  the  property,  and  was  an  election  to 
treat  the  title  as  not  In  them.  Van  Winkle  v. 
Crowell,  146  U.  S.  42, 13  Sap.  Ct.  18;  Lehman 
T.  Van  Winkle  (Ala.)  8  South.  870.  Where  the 
owner  of  land  sues  for  the  value  of  tamljer 
taken  therefrom,  he  cannot  afterwards  main- 
tain an  action  for  the  conversiOD  of  the  tim- 
ber, even  though  the  court  In  which  the  first 
action  was  brougbt  did  not  have  Jurisdiction 
of  the  defendant  In  that  action.  Nield  v.  Bur- 
ton. 4<J  Mich.  54,  12  N.  W.  906.  The  decisions 
of  th'ls  court  are  lu  harmony  with  the  authori- 
ties cited.  Klocow  V.  Patten  {Iowa)  01  N.  W. 
926;  Schneltman  t.  Noble,  75  Iowa,  124,  39 
N.  W.  224;  Bank  v.  Dows,  GS  Iowa,  460.  27 
N.  W.  459. 

It  Is  clear,  under  the  rules  of  the  canes  we 
have  been  considering,  that.  If  the  right  to 
elect  existed,  tbe  action  of  the  plaintiffs  in 
taking  the  ^In  In  controversy,  and  selling 
It  under  a  claim  of  absc^te  ownership,  with 
full  knowledgt*  of  all  the  material  facts,  was 
an  election  of  rights  and  remedies  which  was 
flnal  and  conclusive.  The  claim  under  which 
these  actions  were  commenced  In  November, 
1891.  was  that  tbe  plaintiffs  were  the  abso- 
lute and  unquaJIfted  owners  of  the  grain. 
Taking  possession  of  ft,  and  acting  on  that  I 
cliUm.  they  sold  It  forthwith  as  their  own, 
and  did  not  modify  their  claim  of  ownership 
until  I'^bruaiy,  1894.  when  the  amendeil  and 
substituted  petitions  were  filed.  It  Is  not 
averred  In  the  pleadings  as  amended,  nor  Is 
It  ^own  by  the  evidence,  that  the  claJm  of 
absolute  ownership  was  made  under  any  ml»> 
take^  So  far  as  we  are  Informed,  It  was 
made  with  full  knowledge  of  all  material 
facts,  and  It  neceaaartly  Inv<rived  tbe  coodu- 


Blon  that  the  contract  of  sale  had  been  re- 
scinded. The  grain  was  sold  as  tbe  propeny 
of  tbe  plaintiffs,  without  notice  of  any  kiotl 
to  tbe  grain  company  or  to  tbe  lnterren(-r 
It  Is  true,  the  right  to  sell  may  not  have  de- 
pended upon  the  giving  of  notice.  But  ii  .s 
the  better  practice  for  the  vendor  who  extr- 
cisea  the  right  of  stoppage  in  transitu  to  g.ve 
a  notice  of  an  Intention  to  resell  the  gooiU 
when  It  Is  practicable  to  do  so.  Holland  v. 
Rea.  48  Mich.  223,  12  N.  W.  167;  Van  Brock- 
len  V.  Smeallle,  140  N.  T.  75,  35  N.  E.  415: 
UUmann  v.  Kent,  60  lU.  271;  Saladln  r. 
Mitchell,  45  nL  85;  Hickock  v.  Hoyt.  05 
Conu.  ."iSS;  Brownlee  t.  Bolton,  44  Mich.  in. 
6  N.  W.  557;  BenJ.  Sales  (Bennet's  6th  Ed.) 
7TS;  TiO.  Sales,  228.  And  the  fact  tliat  sn>  a 
notice  is  not  given,  if  unexplained,  tends  tt 
show  an  intention  to  rescind  the  sale.  Rtri- 
mond  V.  Smock,  28  Ind.  370.  According  i<* 
the  weight  of  authority,  the  mere  exerctae  uC 
the  right  of  stoppage  In  transitu  does  not  o;^ 
erate  to  rescind  the  sale;  but  tliat  cDiiclnsi<-c 
Is  for  the  benefit  of  the  vendor,  as  It  may  'j>- 
to  his  Advantage  to  resell  the  goods,  undt-r 
proper  conditions,  and  hold  the  vendee  fur 
tbe  loss,  if  any,  sustained  by  his  failure  lu 
perform  the  contract  But  until  the  ale 
rescinded  the  vendee,  or  his  assignee,  hay 
tlie  right  to  take  the  goods  on  payment 
the  contract  price;  and,  if  tbe  Tender  Awt 
not  then  deliver  them,  be  Is  responsible  tut 
the  damages  which  restdt  from  bis  failure  t-> 
do  so.  Diem  v.  Koblitz,  49  Ohio  St.  £!. 
N.  B.  1124.  But  when  the  vendor  ^ewin<l^ 
the  contract  of  sale,  the  rl^t  of  the  Ten(l>« 
to  the  goods  sold  is  at  an  end.  Tbe  rise's 
and  liabilities  of  the  imnlcs  to  a  contmct 
sale  which  Jias  been  rescinded  are  ent.n-Iy 
different  from  those  whicb  exist  where  :..  ■ 
right  of  stoppage  In  transitu  only  i»  exf  n-.'>- 
ed.  From  November,  1891,  until  Fetiruar} 
1894,  the  plaintiffs  asserted.  In  effect,  b} 
their  pleadings  and  their  condtict  liu: 
the  contract  of  sale  had  been  rescinded,  aikl 
prevented  the  grain  company  and  the  Intfr- 
Twer  from  payii^  the  contract  price  and  lak 
Log  the  grain,  bad  they  desired  to  do  bo.  C*  r 
tatnly,  this  was  conduslve  evidence  of  >- 
slon,  so  far  as  It  could  be  effected.  Bnt  j 
said  that  the  relief  whicb  tbe  plaini'lTs  ha«t 
at  all  times  sought  was  obtainable  by  an  --^ 
tlon  for  the  recovery  of  the  grain,  and  tlu: 
It  was  within  their  right  to  modifjr  then 
claim  as  to  their  Interest  In  the  grain  t>y 
amending  their  pleadings  at  any  time  U>t»r* 
the  triaL  Tbelr  right  to  amend  is  noi  dis- 
puted, but  tbe  effect  of  the  amendment  Is  a- 
other  matter.  The  fact  tliat  the  ptcpenj  :l 
question  might  have  been  recovered,  bj  as 
action  of  replevin,  whether  the  frtaintiS? 
were  the  alMolute  owners  of  the  propfTr; 
or  werp  merely  entitled  to  the  posseoslon  <t 
It  for  the  purpose  of  rafordng  a  Uen.  I*  e^: 
decisive  of  their  right  to  recover,  eren  if  *.:• 
averments  of  tbe  pleadings  as  amended  - 
sustained.  The  controlling  conslderatKu» 
are  that  wIth^»pw)^^Qg{|«t..  they 
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elected  to  rescind  the  contract  of  sale,  and 
acted  npOB  tbat  election,  and  that  their  sub- 
sequent attempt  to  rerlTe  the  contract,  aiiu 
treat  it  as  In  force,  Is  wholly  Inconsistent 
with  the  election  as  first  made.  They  sought 
to  recover  the  property,  In  each  case,  it  Is 
true,  but  in  the  first  case  on  the  ground  that 
tliey  had  not  sold  It,  and  In  the  other  on  the 
errouud  tbat  they  had  sold  It,  and  were  enti- 
tled to  it,  as  a  means  of  securing  payment  of 
the  price.  As  we  have  seen,  they  cannot  af- 
firm the  contract,  after  having  elected  to  dla- 
afflrm  It 

2.  The  appellants  deny  that  they  had  a 
choice  of  remedies,  and  Insist  that  the  facts 
set  out  In  their  pleadings  did  not  show  that 
they  were  entitled  to  rescind  the  sale,  but 
only  to  stop  the  grain  In  transit  for  the  pur- 
pose of  enforcing  against  It  their  demands  for 
the  unpaid  purchase  price.  It  may  well  be 
questioned  whether  the  plalntiCTs,  after  hav- 
ing derived  all  possible  benefits  from  their 
election  to  rescind,  should  be  permitted  to 
avoid  the  effiects  of  their  election  on  the 
ground  that  what  they  did  was  In  violation 
of  law.  But  we  do  not  find  it  necessary  to 
determine  that  question.  Ordinarily  the  ef- 
fect of  the  exercise  of  the  right  of  stoppage 
In  transitu  is  to  vest  In  each  part?  to  the 
contract  of  sale  the  rights  he  had  before  the 
possession  of  the  goods  sold  was  delivered  to 
the  carrier.  Cox  v.  Burns,  1  Iowa.  08;  Bab- 
cock  V.  Bonnell,  80  N.  T.  248;  Tiff.  Sales, 
226;  Story,  Sales,  S  320;  2  Kent.  Comm.  540; 
1  Pars.  Cent.  598  ;  23  Am.  &  Eng.  Enc.  Law, 
932.  And  It  is  perhaps  true  that  the  mere 
Insolvency  of  the  buyer  will  not  authorize 
the  seller  who  has  effected  a  stoppage  In 
transitu  to  rescind  the  sale.  2  BenJ.  Sales, 
ii  110&-1299,  note.  It  is  also  probably  true, 
as  a  general  rule,  that  the  intent  of  the  buy- 
er, formed  after  the  sale  of  the  goods,  and 
their  completed  delivery  to  him,  not  to  pay 
for  them,  would  not  be  sufficient  to  authorize 
the  seller  to  rescind  the  sale  on  the  ground 
of  fraud.  Starr  v.  Stevenson  (Iowa)  60  N. 
W.  217;  BurrlU  v.  Stevens,  73  Me.  400;  Tied. 
Sales,  1 170.  But  it  is  well  settled  that  when 
goods  are  sold  on  credit  the  seller  has  the 
right  to  rely  on  the  presumption  that  the 
b\i>-er  intends  to  perform  his  obligations  by 
paying  for  the  goods;  and,  if  the  latter  then 
has  a  secret  Intention  not  to  make  payment, 
that  Intention,  and  his  failure  to  disclose  it, 
will  entitle  the  seller  to  rescind  the  sale  and 
recover  the  goods,  even  though  they  have 
passed  Into  the  possession  of  the  buyer. 
Reid  V.  Cowduroy.  79  Iowa,  170,  44  N.  W. 
351,  and  cases  cited  therein;  Burghman  v. 
Bank  (Pa.  Sup.)  28  AU.  211;  2  Pom.  Eq. 
Jur.  i  906.  In  this  case  the  admitted  facts 
show  that  the  plalntifTs  did  not  know  of 
the  insolvency  of  the  grain  company,  nor 
of  its  contemplated  fraud,  when  the  sale  was 
made;  that  the  plaintiffs  learned  those  facts 
while  the  grain  was  in  transit;  and  that  they 
then  notified  the  carriers  not  to  deliver  the 
grain  to  the  grain  company,  and  recovered 


the  actual  possession  of  the  grain.  The  ques- 
tion, on  this  branch  of  the  case,  which  we 
are  required  to  determine.  Is  whether  the 
plaintiffs  lind  the  right  to  rescind  the  con- 
tract of  sale.  We  are  of  the  opinion  that 
they  did  have  the  right,  as  against  the  grain 
company.  If  the  company  had  been  insol- 
vent, and  unable  to  pay  for  the  grain,  when 
the  sale  was  made,  and  if  It  then  had  the  in- 
tention not  to  pay  for  the  grain,  and  if  these 
facts  had  been  concealed  from  the  sellers  un- 
til after  the  sale  and  delivery  of  the  grain,  it 
Is  clear  tbat  the  plaintiffs  could  have  rescind- 
ed the  sale  and  recovered  the  grain.  We 
think  It  logically  follows  that  if  such  facts 
were  discovered  after  the  sale,  but  before 
the  delivery,  the  seller  could  have  refused 
to  deliver  the  grain,  and  rescinded  the  sale. 
-In  the  case  as  It  is  submitted  to  us,  it  ap- 
pears that  the  plaintiffs  rightfully  prevented 
a  delivery  of  the  property,  and  secured  pos- 
session of  it.  When  that  had  t>een  done 
they  knew  that  the  buyer  could  not  pay  for 
the  grain  if  It  were  delivered,  and  tliat  they 
intended  not  to  pay  for  it  We  know  of  no 
rule  of  law  which  could  compel  the  sellers 
to  treat  the  contract  of  sale  as  in  force,  un- 
der such  circumstances.  Ordinarily,  If  a  par- 
ty to  a  contract  Is  unable  or  refuses  to  pro- 
ceed with  It,  the  other  party  may  rescind  it 
Bisb.  Cont  fi  827.  If  a  contract  of  sale  is 
not  completed,  by  reason  of  the  failure  of 
the  buyer  to  comply  with  his  part  of  the 
agreement,  the  seller  may  treat  the  goods  as 
stlli  his  property,  and  sue  the  buyer  for  dam- 
ages. Tied.  Sales,  §  333.  In  Morris  v.  Rex- 
ford,  18  N.  Y.  552,  it  was  said  that  "a  vendor 
may  reclaim  bis  goods  after  a  delivery  upon 
a  sale  for  Immediate  payment.  If  the  vendee, 
on  getting  the  property  into  his  possession, 
refuses  to  make  payment  If  there  be  no 
terms  of  credit  expressed  or  Implied  In  the 
delivery,  the  delivery  In  such  case  is  deemed 
to  be  conditional,  and  subject  to  revocation 
on  the  refusal  or  failure  of  the  purchaser  to 
pay  the  price.'*  See,  also,  Palmer  v.  Hand, 
13  Johns.  435.  In  Henry  v.  Vllet  (Neb.)  54 
N.  W.  122,  it  was  held  that  where  goods 
were  sold  on  condition  that  they  were  to  be 
paid  for  on  delivery,  and  they  were  delivered 
without  payment  being  made,  the  seller  could 
reclaim  them.  It  is  not  necessary  to  go  so 
far  as  do  some  of  the  cases  cited  to  sustain 
the  right  of  the  appellants  to  rescind  the 
sales.  Time  was  not  given  for  the  payment 
of  the  grain  In  question,  but  it  was  to  be 
paid  for  on  the  presentation  of  the  drafts, 
which  were  presented  for  payment  b^ore 
the  grain  had  reached  its  destination,  and 
possession  had  been  taken  by  the  appellants 
before  there  had  been  any  actual  delivery  to 
the  buj'er.  They  found  themselves  entitled 
to  the  possession  of  the  grain,  without  liabili- 
ty to  surrender  it  to  the  buyer,  excepting  un- 
der a  contract  of  sale  which  the  buyer  could 
not  and  would  not  perform  on  its  part  Un- 
der the  circumstances,  the  sellers  were  fully 

authorized  to  rescind  the  conlyfict^  ^^HaVing 
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done  BO,  and  sold  tbe  gnin  vaxdac  a  ctelin  of 
abBolnte  owaershtp,  their  election  waa  final 
On  tiw  trial  of  tbe  case  they  rdled  npou  an 
alleged  right  to  a  Iton  vhicta  was  sboMm  not 
to  exifit,  axid,  aa  there  waa  no  material  con- 
flict in  tlie  OTideuce  In  regard  to  It,  tbe  too- 
ttona  tw  verdicts  were  proi>erl7  suatnUted. 

3.  Tbe  qneatlona  we  hare  determined  are 
controlling,  and  It  Is  nnnecessary  to  consider 
other  questions  dlscossed.  It  la  proper  to 
say,  bowever,  that  we  incline  strongly  ta  tbe 
opinion  that  tbe  result  reached  effects,  siib* 
atantlally,  justtce  between  the  parties.  Tbe 
plaintifEa  mif^  have  secured  tbdr  datma 
for  tbe  grain  sending  the  hllla  of  lading, 
with  the  drafts  drawn  for  the  purchase  prl<^ 
to  the  banks,  for  coUectlon:  but  tb^  CaUed 
to  do  so.  and,  by  sending  the  bills  of  lading 
to  the  grain  company,  enabled  It  to  exdiangcr 
tbem  for  similar  bills  held  by  the  tnterrener 
aa  collateral  security.  Tbwe  Is  nothing  In 
tbe  record  which  shows  lack  of  good  faith  on 
the  part  of  the  Intarenar.  Its  tranaacttons 
with  the  gram  company  were  in  the  ordtnaqr 
course  of  boi^aess,  ^thoat  luiowledga  ^  tbs 
fact  that  the  price  of  the  grain  in  qacstloB 
bad  not  been  paid.  It  may  be  that  tbe  plain- 
tiffs would  haTe  been  entitled  to  recover,  aa 
against  the  InterveMr,  bad  there  been  no 
Section  to  resdnd;  but.  If  sov  It  woaM  have 
been  on  technical  graunds.  For  the  reaaens 
shown,  we  are  satined  wMh  tbe  }adgm«*k 
of  the  district  court,  and  it  la  affiimed. 

DEEMEK,  J.  (dlssentins).  I  do  not  ttilnlc 
there  was  an  eWtton  of  remedies,  nor  do  1 
think  the  plaintiffs  had  any  right  of  rescia- 
sion.  If  they  made  any  election,  it  was.  In 
tbe  first  Instance,  to  stop  tbe  goods  in  transit. 

KINNR,  J.  I  dfssent  from  the  condtu^ns 
at  the  Dttjori^. 


BOSS  T.  CAMTBEU^ 
(Stvreme  Geort  of  Iowa.    AM  188%) 
Couirrtas— ftELSCTto^  or  OFFKiAb  Papsr— Co:f- 

TK8T— FKA.CD. 

1.  Code,  S  307.  provides  that  the  snperviaor* 
BhaH  select  ae  official  opw-spawrs  those  two  hav- 
ing tbe  largest  circulation  in  tne  county,  and  that 
in  esse  of  contt-st  the  aitplicontB  ^mII  fil**  n 
certified  stateoient  of  the  names  of  bona  fide 
Bubscribers,  the  two  applicants  showing  the  nioat 
snbscribers  to  be  the  olncial  papers.  Held,  that 
there  is  a  "eontest"  when  more  than  two  state- 
meots  are  filed,  with  awttcatioaa  to  hare  aptd- 
fiixl  newspapers  selected  aa  the  official  papers 
of  the  county. 

2.  Under  Code,  |  80?  fproridfaif;  that,  in  case 
of  contest  over  the  sclectioa  of  official  newspa- 
pers, two  api^icants  shall  be  selected  whose  cer- 
tified atatenionts  show  the  largest  bona  fide  cir- 
culation, and,  in  ease  fraud  is  charged  by  an  ag- 
grieved  pablisber,  the  nperrisors  sball  seek  oth- 
er evidence,  aad  the  ssgrieved  imblisber  shall 
liave  the  right  of  appeal  to  the  district  court, 
etc.),  a  publisher  is  aggrieved  when  an  adverse 
applicatioa,  hlased  on  a  fraudulent  list,  ia  filed; 
and,  aotoas  tbe  cbarge  of  fraud  is  brought  to  tbt 
atteiitioa  of  the  bourd  before  aay  selection  ia 
made,  it  cannot  be  beard  on  appeal  to  the  dis- 
trict <'ourL  Asbton  v.  Story,  W  N.  W.  80i,  fol- 
lowed. 


Appeal  tmm  dtotrlct  court,  Hardin  coanty; 
&  M.  Wearer,  J«dg& 

The  plaintiff  is- the  pabttaher  of  tbe  EMon 
Herald,  and  the  dpfradant  la  tbe  pobllafaer 
of  the  Kldora  Le^er,  both  of  wtalcb  are 
we^dy  newspapers,  pabltabed  tu  Hantin 
cooity.  In  Jaauary,  189Gi,  the  parUes  named 
and  the  pabltaber  of  tbe  Bklora  Katerprise. 
anoUMT  we^ly  newapapar  of  the  covuty,  ap- 
plied to  the  baatd  of  sqierTlaora  to  taarre  their 
reapectlTe  papen  seleeted  as  cffictal  newa- 
pap««r  under  the  imrtaloM  of  saetfon  at)!  ot 
the  Code.  The  board  sdected  the  Ledger  and 
Enterprise;  Tbe  pbdntHf,  telUac  t*  aecive 
a  rehearing,  appeaM  to  tba  tefalet  conrt. 
which  tried  tbe  canae,  aad  foiuid  tb*T  tbe 
Herald  waa  enttaed  co  be  aeteeted  Hen  of 
tbe  Ledger,  and  adjodged  that  snbstltutSoa  be 
made.  The  inoprictoi  of  the  Ledger  appeals. 
Sevcraed. 

H.  L.  Huff  and  J.  H.  Scales,  for  appeilauL 
Albrook  &  Luady.  for  appellee. 

ROBINSIDX,  J.  The  material  fitcts  sdiown 
by  the  record  Bubmhted  to  us  are  substantial- 
ly as  fc^ws:  On  tbe  10th  day  of  Janoair. 
1895s  the  board  of  saperrtaora  examined  the 
appUcattona  for  the  selection  of  ofltelal  newa- 
papers  then  on  file,  flv^  ar  more  fak  al^  and. 
finding  that  awora  stateaseats  nhemttig  the 
nrnnber  of  sabacribera  within  tbe  coDBty  bad 
not  been  filed  any  apt^teaat,  eontinned  tbe 
bearing  of  tbe  ain>ltcatioaa  to  the  astb  day  ot 
tbe  moB^h.  At  that  ttm*.  aealed  apidfeatlons 
tram  fire  newapapen  were  opened.  The 
awoni  statement  of  tae  appeDant  «how(>d 
that  tbe  Ledger  had  1,924  subaerlben,  UtIdx 
and  recdTtag  tbe  paper  In  tbe  coanty.  The 
awom  statement  of  T.  O.  Walker,  tbe  pab- 
tfifter  at  the  ETBterprlse,  showed  that  it  had 
MV  svieh  aiAwcrlbeia,  aati  tbe  bwwb  atate- 
meat  of  Ross  showed  that  tbe  Herald  bsid  990. 
Tbe  appHcatkHiB  were  opened  between  1  and 
2  o'clock  In  tbe  afternoon,  and  farther  action 
In  regard  to  them  waa  deferred  nntU  7  o'clock 
In  the  evening,  .to  permit  ezamlaatioDs  and 
et):fectloB8  to  be  made.  At  the  appointed 
time,  tbey  were  taken  ap  by  the  board.  It 
does  not  appear  that  any  ol^ectloa  had  been 
made  to  any  appHcatfos,  aor  that  time  wns 
asked  by  any  one  for  fntlter  InrMtigatioii. 
nor  that  crldeBce  was  offered  to  contradict 
any  showing  made.  The  hoard  ceaated  tbe 
aames  on  each  list,  and  made  tbe  s^ection 
stated.  In  the  afternoon  of  tbe  next  day,  tbe 
plaintiff  appeared  before  tbe  board,  with  an 
attorney,  and  filed  a  petition.  In  which  be 
asked  that  the  matter  of  selecting  the 
clal  papers  be  opened;  that  a  time  for  the 
furtbcr  consideration  of  tbe  applications  be 
fixed;  and  that  the  petitioner  be  permitted  to 
Aiow,  what  he  alleged  to  be  true,  Utat  tbe  9P- 
lectioB  TDftde  was  eiToaeona,  becatve  tbe  H!ts 
fnmiehed  by  tbe  proprtetora  of  the  Ledfrr 
and  BnterpTiee  contahred  nantes  of  persons 
who  were  not  bona  fide  anmial  subscribers,  as 
required  by  law;  and  that  tbe  list  of  the  Her- 
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aid  contalocd  moxe  aames  of  such  sabscrlben 
than  any  paper  pubUihed  In  the  coimty.  The 
petition  stated  that  the  petitionex  was  ag- 
grieved hj  the  fact  that  he  had  do  notice  of 
the  time  when  the  board  would  opai  the  lists 
aicd,  and  that,  bad  he  beeu  luCormed  <rf  the 
examiMttoo  wtdcb  was  made,  he  would  have 
appeared,  an4  mscte  the  charges  ot  fraud  indi- 
cated in  his  iwtitkw.  After  cousiderhif  the 
petitlOB,  the  botxd  declined  to  gtamt  it,  and 
the  plalntifl  then  appealed  to  the  district 
court  On  the  25th  day  of  February,  be  fll«d 
in  that  court  a  statement  to  the  effect  that  a 
large  number  of  perscos  named  on  the  list  of 
the  defendant  did  not  tesMe  In  Hardin  coun- 
ty; that  a  large  Minber  of  others  whose 
Dames  appeared  In  the  defendant's  list  retaa- 
ed  to  receive  the  Ledecr,  and  were  not  8ut>- 
BcribefB  for  it;  that  the  paper  was  sent  to  a 
large  B<uaber  of  other  povons,  whose  names 
were  in  the  deleadaat's  list,  wltho«t  compen- 
Bation,  and  wltiMmt  expectation  of  compen- 
sation, as  a  gratuity;  that  the  names  of  the 
classes  of  pcvsoas  ivsciAed  were  placed  in  the 
list  frandnleBCly,  for  the  purpose  of  indtiduc 
the  board  of  supcrrlBora  to  Belect  the  Ledger 
as  an  official  p^>«T.  The  defendant  filed  In 
the  district  coart  a  motion  to  dismiss  the  ap- 
peal, which  was  orcrmled;  and  another  to 
strike  from  the  files  tbe  statemeat  to  which 
we  hare  Just  referred,  «a  which  no  ruling  la 
abown;  and  objeetious  to  tbe  talilog  of  tes- 
timony, which  wcce  overn^ed.  Testimony 
wa»  introduced,  which  folty  Justified  tbe  eon- 
4  lusions  of  tbe  district  cMirt  that  the  HeraM 
bad  more  beaa  fide  yearly  subscribers  in 
Hardin  ceont?  thaa  the  Ledger  had. .  We  do 
not  ttnderstaad  that  te  be  eontrovcrted,  but  It 
is  urged  that  tb*  distilet  coort  wbb  not  au- 
thorized to  reeeiTc  the  evidence,  or  determine 
the  case  on  its  aterlta. 

The  portion  of  section  303  of  the  Code  which 
is  matesial  to  a  deternluaiioo  of  this  contro- 
versy is  as  fcdlows:  "Tbe  board  of  supei*via- 
om  shall,  at  its  January  scesiofi  of  each  year, 
select  twa  new^^iecs  pabUshed  within  the 
county,  •  •  *  baTing  the  largest  number 
of  bona  fide  yearly  subscribers  within  the 
coun^,  which  circuhitWu  shall  be  determined 
.19  foUows:  In  case  of  contest  the  appUcants 
shall  each  deposit  with  tbe  county  auditor,  on 
or  before  a  day  aaaied  by  the  board  oi  supex- 
vlaors,  a  certified  atatemeut,  subscribed  and 
sworn  to  before  sogse  competent  officer,  giv- 
log  tbe  mames  of  the  several  post  offices  and 
tbe  number  an£  the  names  of  tbe  bona  fide 
yearly  snbscribers  receiring  their  papers 
through  each  «>f  said  offices,  living  within  tbe 
said  county,  such  atatements  to  be  in  sealed 
envelopes  and  opened  by  the  county  auditor 
upon  directioa  oi  tbe  board  of  sivtervisors  to 
do  so.  and  th«  two  applicants  thus  showing 
the  greatest  number  of  bona  fide  yearly  sub- 
scribers living  within  the  coimty  shall  be  tbe 
county  official  iiaperB.  *  *  *  In  case  char- 
ges of  fraud  are  made  by  an  aggrieved  pub- 
lisher, the  board  shall  seek  other  evidence  of 
circulation,  and  the  aggileved  publisher  shall 


have  tbe  right  of  appeal  to  the  circuit  [now' 
district!   court   for   redress   of  grievance. 

When  more  than  two  statements  are  filed, 
with  applications  to  have  speclfled  newspa- 
pers selected  by  the  board  of  supervisors  and 
made  cOdal,  then  la  a  contest,  within  tbe 
meaning  of  the  provisions  quoted.  Kunyon 
T.  flaislet,  90  Iowa,  STO,  57  N.  W.  902.  A 
pohUsher  la  aggrievea  when  an  adverse  ap- 
ptlcatloa,  based  upon  a  fraudnlcnt  list,  is  tiled, 
and  abo  wbea  another  paper  is  selected  if  hia 
shoold  have  been  chosen.  Cory  v.  Hamilton, 
81  Iowa.  567,  51  N.  W.  G&.  But  the  contest  Is 
triable,  in  the  first  Instance,  by  the  board  of 
supervisors;  and,  when  fraud  Is  relied  upon, 
the  charge  of  fraud  should  be  made  and 
brought  to  the  attention  of  tbe  board  before 
it  determines  the  contest  It  is  not  allowable 
to  change  the  Issues  in  the  district  court. 
Ashton  V.  Story  (Iowa)  N.  W.  804.  In 
this  case,  fraud  had  not  been  charged  when 
tbe  board  of  supervisors  acted  upon  the  appli- 
cations; and,  so  far  as  is  shown,  the  papers 
submitted  to  It  fully  authorized,  and  even  re- 
quired, the  decision  which  was  made.  The 
attempt  of  the  plaintiff  to  charge  franS  the 
day  after  the  decision  was  rendered  was  not 
Bancti<HMd  by  tbe  statute,  and  is  contrary  to- 
the  rules  which  must  govern  in  such  cases. 
It  was  said  In  Cory  v.  Hamilton,  supra,  *tbat 
no  constmctioB  of  the  statute  which  would 
allow  a  charg«  of  fraud  for  the  first  time  aft- 
er the  selectlcn  was  made  is  permissible. 
We  do  not  say  that  a  board  might  not,  for 
good  cause,  s^  aside  its  dedsioo,  and  grant 
opportmidty  for  new  otitiectioBS  to  be  made 
and  additional  evidence  to  be  offered.  Wheth- 
er suc^  a  cowse  of  procedure  should  be  per- 
mitted la  any  case  we  do  not  decide,  but,  if 
ever  allowed,  it  should  be  for  satiefactory 
reasons  ealy.  In  tUs  caaev  no  excuse  for  the 
failure  ot  the  plaintiff  to  appear  before  tlie 
time  fixed  for  the  final  considemtkiu  of  the 
npplieatioos,  and  Bmke  ebJecttenSi  or  ask  for 
time  in  which  to  do  rmi,  Is  shown.  If  It  be 
within  the  diseretton  efi  the  board  to  grant  or 
refuse  a  rehearing  In  s«ch  cases,  no  abuse  of 
tbat  discretion  is  shown  in  this  case.  Hence 
there  was  no  ground  for  reversing  the  action 
of  tbe  board  on  as^al  to  the  district  court, 
and,  as  no  Issue  of  fraud  was  raised  before 
tbe  board,  oo  issue  of  that  character  could  be 
tried  by  tbe  district  court.  It  is  only  in  case 
charges  of  fraud  are  made  that  the  board  is 
required  to  seei:  evidence  of  circulation  other 
than  that  presented  In  the  statements  of  the 
opplkants.  Tbe  Uistri*t  court  should  have 
CMifined  Its  eumtnation  to  tbe  questions  pre- 
sented by  the  appUcatioss  and  statements 
which  were  before  the  board.  If  they  were 
false  or  erroueeas  in  any  respect,  tbe  defect 
Bhoidd  have  been  presoited  to  tbe  board  be- 
fore it  Doade  the  selection.  The  action  of  the 
beard  appears  to  bav#  been  f«l^  warranted 
by  tbe  evidence  submitted  to  it,  and  the  Judg- 
luent  ot  the  district  court  is  erroneouR,  for 
i<>^Bons  stated.    It  la  tbuefore  reversed. 
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RIDDLE  T.  DOW  et  al.  (DICKEY,  Inter- 
Teoer), 

THOMPSON  NAT.  BANK  v.  SAME. 
<Suin«me  Court  Of  Iowa.    A|Hil  13,  1896.) 
CH4TTBL  MottTOAOB— Validity— LANDLORD'S 
8HARB  OF  Chop. 
A  landJord  who  is  to  receiTC  as  rent  for 
a  farm  a  Bliare  of  the  crop,  to  he  ddivered  %y 
the  teoant,  bos  such  an  interest  in  the  crop  that 
be  may,  Mfore  Its  diTision,  make  a  valid  mort- 
gage thereon,  which  will  attach  to  his  share  as 
Boon  as  segregated,  and  will  take  precedence  of 
a  garnishment  of  toe  tenant  by  a  creditor  of  the 
landlord  after  the  execution  of  the  mortgage. 

Appeal  from  district  court,  Crawford  coon- 
ty;  Charles  D.  Goldsmith,  Judge. 

Proceedings  by  garnishment  to  appropriate 
shores  of  crops  grrown  on  leased  premises 
which  were  to  be  paid  as  rent  In  satisfaction 
of  judgments  against  the  landlord.  A  cred- 
itor of  the  landlord  interrened,  claiming  tbe 
shares  specified  under  a  mortgage  executed 
by  his  debtor.  The  two  causes  were  tried 
togetiier  by  the  court  A  Judgment  was  ren- 
dered in  each  In  favor  of  tbe  intervener,  and 
ttie  plaintiffs  appeal.  Affirmed. 

Nash  &  Ph^pB,  W.  R.  Oreen,  and  Theo. 
R  Myers,  for  appellaots.  J.  P.  Conner,  for 
Intervener,  app^ees. 

ROBINSON,  J.  Tbe  two  cases  are  submit- 
ted together.  Tbe  controlling  facts  are  tbe 
same  in  both,  and  the  district  court  was  au- 
thorized to  find  the  facts  to  be  substantially 
as  follows:  In  the  year  1891  the  plaintiffs  re- 
covered judgments  against  tbe  defendant  S. 
E.  Dow,  which  are  still  unpaid.  The  de- 
fendant Dow  rented  to  J.  H.  Griffin  and  J. 
R.  Griffin  by  verbal  agreements  certain  land 
for  the  year  1892,  and  was  to  receive  from 
them  as  rent  one-tblrd  of  the  crops  which 
should  be  raised  on  tlie  leased  premises,  to 
be  delivered  in  Dow  City,  about  three  miles 
distant  from  the  land.  The  tenants  occu- 
pied the  premises,  and  proceeded  to  raise 
crops  thereon.  On  the  2d  day  of  September, 
18112,  Dow  made  to  the  Intervenera  W.  C. 
Dickey  &  Co.  a  promissory  uote  for  the  sum 
of  $400,  payable  on  the  Ist  day  of  the  next 
November,  and  to  secure  its  payment  execut- 
ed a  chattel  mortgage  upon  the  property, 
described  as  follows:  "My  undivided  one- 
third  Interest  to  all  the  crops  of  every  kind 
and  description  grown  during  tbe  season  of 
1892"  on  land  which  was  fully  described, 
and  which  was  that  leased  to  the  Griffins  as 
stated.  At  that  time  no  division  of  the  crops 
grown  had  been  made.  The  small  grain, 
consisting  of  wheat  and  oats,  was  in  stack, 
and  the  com  was  in  tbe  field,  and  all  were  In 
the  poBseHslon  of  the  tenants.  After  the 
mortgage  was  given,  but  on  the  same  day, 
the  temnts  were  garnished  under  executious 
Issued  on  the  judgments,  and  their  answers 
were  taken.  The  answers  admitted  that  the 
garnishees  were  nnder  obll)^tlons  to  deliver 
B  share  ot  the  crops  raised  by  them,  but 


showed  that  no  division  b&d  been  made. 
Subsequently  nearly  120  bushels  of  wheat. 
320  of  oats,  and  more  than  2,000  bushels  of 
com  were  delivered  by  the  tenants  to  tbe 
sheriff  under  tbe  gamlstuueuts.  A  stipula- 
tion was  then  made  under  which  tbe  gmin 
so  delivered  was  sold,  and  the  proceeds  ot 
the  sale  were  paid  Into  the  court,  to  be  ap- 
propriated by  the  judgments  which  shonld  be 
rendered  In  the  cases.  The  district  court  ad- 
judged that  the  lien  of  the  mortgage  was 
paramount  to  the  rights  acquired  by  tbe  gar- 
nishment proceedings,  and  awarded  tbe  pro- 
ceeds of  the  grain  to  the  Interveners. 

1.  It  may  fairly  be  inferred  from  the  rec- 
ord before  us  tliat  tbe  lease  made  by  Dow 
gave  to  the  tenants  the  sole  possession  of  tbe 
leased  premises  during  the  terms  of  the 
lease,  the  occlusive  right  to  possess  and  hold 
the  crops  which  should  be  grown  until  they 
should  be  divided,  and  the  right  to  make  the 
division.  The  division  of  the  crops  actually 
made  by  the  tenants  and  the  delivery  of  a 
sliare  thereof  to  the  sheriff  were  voluntary 
on  the  part  of  the  tenants  In  fnlflllment  of 
the  requirements  of  their  lease.  No  question 
as  to  notice  of  the  rights  of  any  party  is  in- 
volved In  this  case.  The  question  we  are  re- 
quired to  determine  is  whether  the  mMtgage 
given  by  the  landlord  to  tbe  int^veners  was 
effectual  to  create  an  interest  in  the  crops 
grown  upon  the  leased  premises  superior  to 
the  rights  acquired  by  the  judgment  cred- 
itors of  the  landlord  by  virtue  of  the  garnish- 
ments. It  Is  earnestly  contended  that  the 
landlord  had  no  Interest  In  the  crops  until 
they  were  divided  and  his  share  was  deliv- 
ered; that  he  could  not  mortgage  a  share  of 
them  until  it  was  set  apart  to  him;  and  that, 
as  tbe  tenants  were  garnished  before  that 
was  done,  the  Judgment  creditors  acquired 
rights  which  were  paramount  to  those  creat- 
ed by  the  mortgage.  It  la  undoubtedly  true 
that  the  authorities  generally  hcAd  that, 
where  a  tenant  on  shares  has  exclusive  pos- 
session of  tlie  leased  premises,  the  l^al  title 
to  the  entire  crop  grown  thereon  and  the 
right  to  possess  It  are  vested  in  him  until 
the  share  which  Is  to  be  delivered  as  rent  is 
separated  from  the  remainder  of  the  crop, 
and  some  authorities  hold  that  such  owner- 
ship Is  exclusive.  It  will  be  found,  however, 
that  in  most  cases  of  that  character  the  land- 
lord or  person  claiming  through  him  was  en- 
deavoring to  assert  a  right  of  possession  as 
against  the  tenant  before  a  division  of  the 
crops  had  been  made,  or  that  there  had  been 
a  conveyance  of  the  land  before  a  maturity 
of  the  crops,  and  a  claim  made  tliat  the 
landlord's  share  did  not  pass  by  the  convey- 
ance. But  the  rules  which  control  in  such 
cases  are  not  applicable  to  this  case.  To 
ascertain  the  fair  sc<^  and  Intent  of  a  de- 
cision, and  the  force  which  should  be  given 
it.  attention  must  be  paid  to  the  very  qoe»- 
tions  which  required  determination.  The 
case  of  Rees  v.  Baker,  4  O.  Greene,  4ttl,  may 
properly  be  regarded  as  the  leading  tne  In 
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thla  state  for  the  doctrine  that  the  exclusive 
ownership  of  growli^  crops,  of  which  a 
share  Is  to  be  delirered  as  rent,  Is  in  the 
tenant  but  no  question  of  that  kind  was  in- 
Tolred  In  the  case.  The  landlord  bad  leased 
to  the  tenant  land  on  shares.  The  tenant 
plowed  and  cultivated  It,  and  sowed  fall 
wheat  upon  It.  The  wheat  was  frozen  out 
during  the  winter,  and,  in  the  spring  follow- 
ing, the  landlord,  without  the  permission  of 
the  tenant,  took  possession  of  the  land,  and 
sowed  It  with  spring  wheat.  The  court  held 
that  the  landlord  was  a  trespasser,  and  that 
the  tenant  could  recover  the  value  of  his 
labor  in  preparing  the  ground  for  a  crop. 
What  was  said  In  regard  to  the  ownership  of 
a  crop,  had  one  been  raised  by  the  tenant, 
was  not  rdevant  to  any  issue  in  the  case. 
Tlie  facts  Invcdved  in  Townsend  v.  Isen- 
berger,  46  Iowa,  670,— the  next  case  decided 
by  thta  court,— which  is  alleged  to  support 
the  doctrine  in  question,  were  substantially 
as  follows:  The  owner  of  land  leased  It  to 
a  tenant,  who  was  to  deliver  for  Its  use  one- 
third  of  the  grain  be  should  raise  upon  It 
Before  the  crops  wero  planted,  a  creditor  of 
the  landlord  levied  a  writ  of  attachment  uih 
on  the  land.  A  Judgment  In  the  action  was 
afterwards  obtained,  and  before  the  crops 
matured  the  land  was  sold  without  redemp- 
tion, and  a  sherifTs  deed  therefor  executed. 
After  the  attachment  was  effected,  but  be- 
fore the  crops  were  planted,  and  before  the 
Judgment  waa  rendered,  the  landlord  assign- 
ed the  lease,  and  the  controversy  In  the  case 
was  In  regard  to  the  ownership  of  the  share 
of  the  crop  which  was  set  apart  by  the  ten- 
ant as  rent  What  was  said  In  regard  to 
the  ownership  of  the  tenant  was  designed  to 
show  that  the  rent  had  not  accrued  and  was 
not  payable  until  after  the  purchaser  at  the 
sheriff's  sale  had  acquired  title  to  the  land; 
hence  that  the  case  was  controlled  by  the 
rules  that  rent  reserved  by  lease,  and  not  ac- 
crued, passes  by  a  conveyance  of  the  land, 
and  that  a  purchaser  under  execution  sale  Is 
entitled  to  the  rmt  accruing  or  falling  due 
after  the  execution  of  the  sherlfTs  deed.  It 
Is  clear  that  those  rules  have  no  application 
In  this  case.  The  cases  of  Rees  v.  Baker 
and  Townsend  v.  Isenberjier  were  referred 
to  Id  Atkins  v.  Womeldorf,  53  Iowa,  100,  4 
N.  W.  005,  where  it  was  said  that  although 
It  be  true  that  the  right  of  property  In  a 
crnp  grown  on  shares  was,  as  between  the 
landlord  and  tenant  In  the  latter  uutll  It  was 
divided,  yet  that  it  was  "the  pTOi)erty  of  the 
tenant  In  the  sense  that  the  landlord  may 
□ot  enter  upon  the  premises  and  take  posses- 
sion of  the  crops  without  consent  of  the  ten- 
ant." The  case  of  Howard  Co.  v.  Kyte,  69 
Iowa.  307,  28  N.  W.  609,  merely  decided  that 
a  writ  of  attnehnient  against  the  property  of 
a  landlord  cannot  be  levied  on  growing  crops 
of  which  he  is  to  have  a  share  as  rent,  for 
the  reason  that  the  officer  has  no  right  to 
take  possession  of  the  crop,  and  the  proper 
method  of  reaching  the  right  of  the  land- 


lord to  the  rent  is  by  garnishment.  It  was 
said  that:  '*The  rent  reserved  being  a  share 
of  the  crop.  Is  the  same  as  when  the  rent  is 
reserved  in  money,  so  far  as  the  rights  of 
the  landlord  or  his  creditors  to  take  posses- 
sion are  involved,  and  the  tenant  Is  In  no 
manner  in  default  until  he  refuses  to  deliver 
the  share  of  grain  In  compliance  with  his 
contract"  But  it  was  not  said  that  the  in- 
terest of  the  landlord  in  the  crops  raised  was 
no  more  than  It  would  have  been  bad  the 
rent  been  payable  In  money.  In  no  case 
which  has  been  called  to  our  attention  has  a 
share  of  the  crop  to  be  delivered  as  rent  been 
treated  In  all  respects  as  though  it  were 
money  rent  That  It  should  not  be  is  clear 
on  principle.  When  rent  is  to  be  paid  In 
money,  the  obligation  of  the  tenant  la  dis- 
charged by  the  payment  of  the  specified 
amount  of  money  from  whatever  source  ob- 
tained; and  if  a  share  of  the  crop  to  be 
grown,  or  its  equivalent  Is  to  be  paid  as 
rent,  the  requirements  of  the  lease  will  be 
satisfied  by  the  delivery  of  the  share  itself 
or  by  delivering  an  equivalent  as  crops  of 
a  kind  and  quality  equal  to  the  share  desig- 
nated. But  when  the  rent  Is  to  be  paid  by 
the  delivery  of  a  share  of  the  crap  raised 
on  the  leased  premises,  and  no  option  is 
given  to  deliver  an  equivalent  the  obliga- 
tion of  the  tenant  can  be  satisSed  only  by  a 
delivery  of  the  specified  share  of  the  crops 
grown  on  the  leased  premises.  Nor  can  he 
be  compelled  to  pay  anything  but  the  stipu- 
lated share,  unless  he  falls  to  deliver  It  ac- 
coi-dlng  to  the  terms  of  bis  contract  John- 
son T.  Shank,  67  Iowa.  116,  24  N.  W.  740. 

In  a  proper  case  a  specific  performance 
by  the  tenant  of  his  contract  to  deliver  a 
share  of  the  crops  as  rent  would  be  com- 
pelled by  a  court  of  equity.  Whether  It 
would  be  compelled  in  all  cases  we  do  not 
decide.  The  rule  In  regard  to  ordinary  con- 
tracts for  the  sale  of  personal  property  Is 
that  specific  performance  will  not  be  de- 
creed where  compensation  in  damages  will 
afford  complete  and  satisfactory  relief.  It 
was  intimated,  however.  In  Parker  t.  Garri- 
son, 61  111.  250,  that  the  delivery  of  a  share 
of  grain  reserved  as  rent  might  be  enforced 
as  the  execution  of  a  trust.  In  that  case  the 
tenant  had  agreed  to  deliver  as  rent  one- 
half  of  the  crops  which  he  should  raise  on 
the  leased  premises,  but  it  was  to  be  paid 
in  corn.  He  refused  to  deliver  the  stipulated 
share,  and  did  not  separate  it  from  the  re- 
mainder of  the  crop,  but  intended  to  sell 
all  of  it.  He  waa  enjoined  from  selling  or 
otherwise  disposing  of  the  grain  at  the  suit 
of  the  landlord.  The  court  said  that  the 
landlord  had  an  interest  In  the  corn;  that 
"It  justly  and  equitably  belongs  to  bim"; 
that  "the  defendant  Garrison  bad  rw'eived 
from  him  the  entire  consideration  for  It 
•  •  •  and  it  was  his  plain  duty  to  deliv- 
er the  com  to  the  complainant."  That  case 
Is  an  authority  for  the  theory  that  the  land- 
lord has  an  Interest  In  the  frdp^«f^Hlltoli  he 
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Lb  to  have  a  shore  as  reot,  before  a  division 
Js  made,  which  is  more  tiiau  a  mere  right  to 
a  landlord's  lieu,  and  which  the  courts  will 
protect  It  should  be  remembered  in  this 
couaection  that  the  ride  that  the  legal  title 
to  cropE,  a  share  of  which  is  to  be  delivered 
as  rent,  and  the  right  to  their  exclusive  pos- 
session, are  in  the  tenant  antil  a  separation 
and  delivery  of 'the  rent  share  is  fully  recog- 
nized by  the  supreme  court  of  Illinois.  Al- 
wood  V.  Ruckman,  21  111.  200;  Dixon  v.  Xic- 
coUs,  20  111.  3Si;  Saxgent  t.  Gourrfer,  66  III. 
240.  It  is  true  It  was  said  in  Drake  v.  BaU- 
way  Co..  70  Iowa,  63,  2!>  N.  W.  S04,  that  a 
landlord  has  not  such  an  interest  Id  the 
growing  crops  of  his  tenant  as  will  ena,bl« 
him  to  maintain  an  action  against  a  person 
who  injures  the  crops.  But  the  nature  of 
the  laadlc«-d'8  claim  to  the  cn^s  in  that  case 
is  not  shown.  The  point  was  decided  with- 
out discussion  by  the  court,  apparently  on 
the  authority  of  Townsend  v.  toenbereer,  su- 
pra. Tlxe  case  cannot,  therefore,  be  regard- 
ed as  In  conflict  with  the  views  we  now  ex- 
press. That  a  lease  may  be  assJgned  as  se- 
curity, and  the  right  to  recover  tlie  rent  re- 
serred  be  thereby  given  to  the  asslguee,  was 
decided  in  Wateon  v.  Hunkins,  18  Iowa,  54B. 
This  rule  was  followed  in  Lufkin  v.  Preston. 
52  Iowa,  235,  3  N.  W.  58,  and  57  Iowa,  2S, 
10  W.  290.  In  the  opinion  filed  on  the  first 
appeal  in  the  case  last  cited  the  cases  of 
Reee  T.  Baker  and  Townsend  v.  Isenberger, 
supra,  were  referred  to,  but  the  oourt  said: 
"It  has  never  been  beld  that  a  landlord  may 
not  assign  his  Interest  in  the  lease,  and  thus 
invest  hla  aasigtiee  witJi  tbe  right  to  secure 
the  rent  when  it  is  In  a  condition  to  t>e 
set  apart"  Tbe  leases  considered  in  that 
case  provided  that  the  landlord  should  have 
one-half  ot  the  crop  In  tbe  iield  at  harvest 
time.  Tbe  leasee  were  assigned  as  coliateiral 
securi^,  and  afterwards.  In  March,  and 
again  la  May,  an  execution  was  levied  upra 
an  undivided  half  of  the  corn  growing  up<»i 
the  leased  premises  as  the  profierty  of  tbe 
landlord.  A  sale  thereof  was  made,  and 
when  tbe  corn  matured  one-half  of  tt  was 
gathered  by  the  purchaser,  by  permission  oil 
the  tenants.  It  was  held  that  the  assign- 
ments, if  not  fraudulent,  invested  the  as- 
signee with  tbe  right  to  cHoe-half  of  the 
eoru  at  harvest  time.  In  Haywood  v. 
O'Brien,  32  Iowa.  537,  3  N.  W.  545,  it  was 
held  that  the  assignment  of  a  lease  gives  to 
tbe  assignee  tl>e  right  to  a  landlord's  attach- 
ment The  case  of  Stlokoey  v.  Btickney,  77 
Iowa,  tm.  12  N.  W.  518.  was  for  the  fore- 
closure of  chattel  mortgages  upon  live  stock, 
grain,  and  liay  on  certain  farms.  One  of 
them  was  occupied  by  a  tenant  who  had 
agreed  to  pay  oue-haif  of  the  products,  in- 
cluding all  crops  and  fruits  grown  upon  the 
farm,  and  bogs,  cattle,  and  calves  raised  on 
It  It  did  not  appear  ttiat  there  had  been  any 
division  of  the  property,  but  tbe  court  said 
of  that  in  which  the  tenant  claimed  an  in- 
terest. "Of  course,  one-tialf  was  tbe  land- 


lord's and  one-half  tbe  tenant'a"  That  a 
landlord  has  an  Interest  in  crops  af  whicb 
be  Is  to  liave  a  share  as  rent  before  sepaia- 
tion  and  delivery  of  the  share,  which  he  m:^ 
mortgage  or  sell,  has  been  affirmed  in  <nb- 
er  states.  This  was  expressly  held  in  How- 
ell V.  Pugh.  27  Kan.  702.  Tbe  particulars 
of  that  tenancy  do  not  fuHy  appear  la  thai 
r^iort,  but  the  statements  of  the  case  mad« 
on  an  earlier  appeal,  which  is  reported  in 
25  Kan.  97,  with  those  made  on  tbe  second 
appeal,  show  that  the  tenant  was  to  pay  a« 
rent  one-half  of  the  wheat  and  oac-third  of 
the  corn  and  flax  raised  on  the  leaaed  prem- 
ises during  the  term,  the  wbeat  and  flax  to 
be  delivered  Ui  the  half  bushel  and  the  corn 
in  the  crib.  On  the  8th  day  of  July.  ISVJ, 
the  landlord  sold  his  share  of  the  crops,  and 
three  days  later  suits  were  commenced 
against  him,  and  the  tenant  was  garaiahed. 
At  that  time  the  flax  and  com  were  growing 
In  the  field,  and  the  wlieat  was  in  stack,  hot 
no  division  had  been  made,  and  tbe  question 
to  be  determined  was  whether  tbe  sale  by 
the  landlord  was  valid  and  effecmal  n.s 
against  the  garnishment  Tbe  only  material 
difference  between  that  case  and  this  is  that 
In  the  Kansas  case  the  sale  was  absolute, 
while  in  this  It  was  conditional.  In  Putts  r. 
Newell,  22  Miun.  561,  it  was  said  that  the 
right  of  the  landlord  to  a  share  of  the  ctvp 
which  was  to  be  paid  bim  as  rent  was  as 
clearly  ass^nable  as  tbe  right  to  receive  a 
apeclfled  rent  in  money;  and  a  mortgafre  of 
such  share,  made  before  its  se^taratitHi  trom 
the  remainder  of  tbe  cTog,  was  sostained. 

The  interest  of  the  landlord  in  tbe  share 
of  crops  to  be  delivered  by  the  tenant  where 
the  latter  has  the  legal  tiUe  and  right  of  pos- 
session unto  separation  and  delirerr.  is  aimi- 
lar  to  that  of  the  tenant  in  the  share  be  is  to 
receive  when  possesion  of  tbe  crop  is  retain- 
ed by  the  landlord  until  division.  1b  Tatcs 
V.  Kinney  (Neb.)  27  N.  W.  132.  it  appeared 
that  the  tenant,  Etnney,  was  to  deliver  to  his 
landlord  as  rent  one-third  of  tbe  crops  to  be 
raised  on  the  leased  premises,  but  the  cix^w 
were  to  be  considered  tbe  pn^wrty  of  tbe 
landlord  until  they  were  divkled.  The  tenant 
executed  mortgages  upon  two-thirds  of  tb<> 
crops  before  they  were  divided,  and  while 
they  were  growing.  The  court  said:  "it  is 
evident  that  Kinney  bad  some  Interest  in  the 
crc^.  The  fact  that  the  extent  of  that  in- 
terest depended  upon  his  compliance  with 
tbe  terms  of  his  lease  would  not  deprive  bim 
of  the  right  to  aell  or  mortgage  it"  Tbe 
court  also  lield  that  where  tbe  tenant  had 
the  right  to  assign  his  lease  or  sell  his  share 
oC  the  crop  raised  on  the  leaaed  pmoiaes. 
it  logically  followed  that  tbe  same  rights  or 
interests  might  be  mortgaged.  In  HamnKK:^ 
V.  Gheekmoore  (Ark.)  3  S.  W.  180,  It  was  said 
that  a  party  who  works  land  tor  a  share 
the  crops  raised  thereon,  amker  an  agreement 
by  ^ich  the  landlord  owbs  tbe  entire  eropi* 
until  division,  "may  sell  or  mortgage  tils  ma- 
tlngent  Interest,  Just  as  he^niar  Mflxn  Uk» 
Digitized  by 
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wages  to  be  bereafter  earaed."  Ttre  doc- 
trine of  tbese  cases  was  recognised  tn  He^- 
<4uim  T.  Herndon  (Tenn.)  6  S.  W.  741.  It 
was  said  In  Horsl^  t.  Moss  (Tex.  Civ.  App.^ 
23  S.  W.  1115,  that  a  landowner  who  far- 
Dished  the  land,  tetuos.  food  for  teams,  and 
tools,  for  which  be  was  to  receive  one-half 
the  crops  raised  on  the  land,  had  more  than 
a  Inndlord's  lien  on  the  crops;  that  he  had 
a  jipeclflc  Interest  In  the  crops  thentsetres. 
In  FerniU  t.  Kent,  4  OllI,  209,  It  wa«  said 
of  a  lease  which  provided  that  the  tenant 
should  give  to  the  landlord  one-half  of  erery- 
thing  made  on  tlie  leased  premises,  and  carry 
all  the  crops  to  mniitet,  and  par  the  landlord 
one-half  the  proceeds  after  they  weM  sold, 
that  It  vested  In  the  parties  to  It  a  Joint  in- 
terest In  the  crofB.  It  is  well  settled  that  in 
this  state  valid  mortgages  of  personal  prop- 
erty, not  In  existence  until  after  the  mort- 
gage la  given,  are  vaUd.  It  was  said  in  Law- 
rence V.  McKenzie,  88  Iowa,  440,  55  N.  W. 
505,  that  the  "genenU  role  Is  that,  in  the  ab> 
sence  of  statntmry  provisions  to  the  contrary, 
any  perswal  pn^erty  which  is  capable  of  Iw- 
li^  sold,  and  wblcb  has  an  actual  or  pro- 
BpectlTB  existence^  may  be  mortgaged." 
That  rule  Is  In  form  In  tlds  state.  Manu- 
facturing Go.  T.  BeUnson,  83  Iowa,  568,  49 
N.  W.  iOBl.  In  the  case  last  dted  It  was 
said  that  the  power  to  sell  an  accotait  for 
money  dne  cannot  be  questioned;  that  an 
Interest  In  such  an  account  less  than  the  un- 
quaHfled  ownership  of  it  inay  be  transfmed, 
and  that  a  valid  mortgage  may  be  given  on  a 
cbUm  for  mcnii^  not  earned.  When  the 
mortgage  In  question  was  given,  the  amaU 
grain  gxown  vpon  the  leased  prendsee  was 
matured  and  in  stack,  and  the  com  most 
have  been  nearly,  ff  not  quite,  fully  grown.- 
The  deserlptioa  la  the  mortgage  was  suffi- 
cient, and  when  the  dlTialim  vras  made  the 
mortgage  attached  to  ttae  landlord's  ahare 
thus  ascMtalned.  Jc^uisoa  v.  Rider,  84  Iowa, 
53.  50  N.  W.  3tt;  LHfkln  v.  Preston,  52  Iowa, 
235, 3  N.  W.  5S.  See,  alao,  Melin  v.  Reym^ 
32  Minn.  52.  19  N.  W.  61;  Potts  t.  NeweU, 
22  Minn.  582;  Zehoer  v.  ▲ultman,  74  Ind. 
24;  Sims  v.  Mead,  2»  Kan.  125.  In  Potts  v. 
Newell,  supra.  It  was  held  that  a  mortgage 
upon  "all  the  right,  title,  and  Interest"  of  the 
landlord  In  a  to  be  grown,  of  which  he 
was  to  have  a  share  as  rent,  attached  the 
instant  tbe  share  was  set  apart,  and  was 
superior  to  the  levy  ot  an  exeeutiim  made 
after  the  mortgage  waa  executed,  but  before 
the  sliare  waa  a^arated.  It  Is  the  .law  In 
this  state  that  no  hext  la  obtained-  by  tbe  pro- 
cess of  gamlahmMit,  bat  only  a  right  to  pro- 
ceed against  the  garnishee  persimally.  dark 
v.  Kaymond.  86  Iowa.  6«7.  53  N.  W.  354. 
According  to  numerous  decisions  of  this 
court,  the  mortgage  In  question  must  have 
attached  to  the  landlord's  share  at  tbe  mo- 
ment it  waa  ascertained  and  set  apart.  If  It 
did  not  attach  before;  and,  since  the  gar- 
nlBhmei)t  did  not  ci«ite  a  lien,  the  mortgage 
became  a  flrst  Uen  wptai  tbe  property  In  con- 


troversy. The  case  of  Orcutt  v.  Moore,  184 
Mass.  48,  la  relied  upon  a»  Ib  conflict  with 
tbe  rule  we  have  aniMHisced,  but  we  do  not 
think  that  it  Is.  Tbe  lease  Involved  In  that 
ease  provided  that  the  tenant,  Bailey,  should 
"carry  on  the  farm  at  the  halves,"  and  he 
was  to  leave  at  tbe  end  of  the  tAm  "as  much 
hay  as  be  found  there  when  be  took  the 
farm."  In  commenting  on  ttie  lease  the 
court  said:  "It  Is  not  ststed  whether  this 
hay  was  to  be  hay  raised  on  the  farm,  or 
ether  hay  of  eqsaJ  qiiallt7;  whether  the 
crops  were  to  be  divided  in  kind,  or  whether 
Bailey  eoidd  sell  them,  accounting  for  one 
half  of  the  proceeds;  and  the  evidence  bear 
ing  on  that  qoestlfHi  is  not  stated."  Tbe 
court  said  that  on  tbe  case  thus  made  It 
could  not  be  said  as  a  matter  of  law  that  tbe 
parties  to  tbe  lease  were  tenants  la  com- 
mon. When  read  in  coonectitm  with  the 
facts  to  which  the  court  refers,  its  conclnsloa. 
afipeara  to  be  iu  harmony  wUh  the  views 
we  have  expressed,  for  la  tUa  ease  It  is  not 
shown  that  the  otollgatloa  of  ttie  tenant  to 
d^ver  a  share  of  tbe  cr^  as  rent  could 
be  discharged  by  paying  an  equivalent  In 
crops  grown  elsewhere  than  on  the  leased 
premises,  or  in  money.  On  tbe  contrary,  it 
appears  that  the  lease  was  designed  to  give 
eaich  party  a  share  of  the  crops  actually 
grown  on  the  leased  premises.  That  the 
luidlbrd  may  sell  the  rent  for  the  land  at  anj" 
time  Is  not  to  be  questioned.  U  he  can  sell 
all,  he  can  sell  a  part,  e^Kdally  when  it  la 
readily  ascertalnaUe;  and  If  be  con  make  ah 
atnolnte  sale  It  follows  that  he  can  make  a 
conditional  ooe.  The  mortgace  In  contro- 
versy was  a  condltloual  sale  of  the  laadlovd'a 
share  of  the  crops  which  had  been  grown, 
and  was  to  be  d^vered  according  to  the 
terms  of  the  lease.  What  right  or  Intexeat 
the  mortgage  woukl  have  conveyed  bad  a 
share  of  the  crops  grown  not  been  delivered 
need  oot  be  determined.  The  concluaions 
which  reason  and  authority  demand  are  that 
ttM  landlord  bad  a  mortgagable  interest  iir 
tbe  dopa  in  controveny  when  tbe  mortgage 
was  given;  that  the  Interest  was  made  defir 
nite  and  certain  when  bis  share  waa  sep- 
arated and  determined;  that  tbe  mortgage 
fully  attached  to  that  wbate  when  it  was  thus 
ascertained  if  it  bad  not  been  opcratlTe  be- 
fore; that,  as  the  mortgage  was  given  before 
the  gamiabment  was  efEected,  tbe  latter  was 
subject  to  the  rltftfs  conferred  by  tbe  for- 
mer. It  follows  that  the  judgments  of  tbe 
district  court  were  right,  and  they  are  tbere- 
fore  affirmed. 

DEBMBB.  J.  (concurrlnff  specially).  1 
agree  with  minority  opinion  on  the  qnestiw 
as  to  the  interest  of  tbe  landlord  In  a  share 
of  the  erotm  grown  on  the  leased  iiremlses. 
I  do  not  think  he  has  such  a  vested  or  po- 
tential hitorest  In  the  share  to  be  set  apart 
to  him  as  rent  that  he  may  make  a.  mort- 
gage which  wtU  presently  carry  tbe  undlvld- 
ed  one-thltd  of  the  property  growing  npoik 
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the  land.  Btit  I  do  think  that  be  has  a  lien 
upon  the  crops  which  may  finally  ripen  Into 
a  title  of  an  aliquot  part  thereof,  and  that, 
when  the  third  Is  delivered  to  or  set  apart 
for  the  landlord  in  accordance  with  the  terms 
of  the  tease,  then  his  title  becomes  perfect. 
Now,  it  is  htid  In  this  state  that  one  may 
make  a  mortgage  of  property  to  be  acquixed 
In  the  future  wliich  will  be  valid,  and  which 
I  think  wIU  take  precedence  of  a  gamiabment 
of  him  who  holds  the  property  for  the  mort- 
gagor. In  the  case  of  Scharfenburg  v.  Bish- 
op, 35  Iowa,  60,  we  said:  "By  the  strict  rule 
of  the  common  law  it  is  doubtless  true  that 
a  party  could  not  mortgage  property  not  then 
In  esse,  so  as.  to  vest  a  title  in  the  mortgagee 
wb«i  the  property  should  come  in  esse.  But 
at  civil  law  we  could.  •  •  «  Courts  of 
equity,  and  under  practice  courts  of  law  also, 
will  recognize  the  rights  of  such  mortgagee, 
and  enforce  them  against  all  persons  having 
notice  of  them."  If  It  does  not  at  the  com- 
mon law  amount  to  a  technical  legal  mort- 
gage, it  is  at  least  an  equitable  mortgage.  Of 
course,  it  is  necessary  that  such  future-ac- 
quired property  shall  be  capable  of  identifica- 
tion. See,  also,  on  this  same  point  Brown  r. 
Allen,  35  Iowa,  30fi;  Pejavary  v.  Broesch,  52 
Iowa,  88,  2  N.  W.  963;  Dunham  v.  Isett  15 
Iowa,  284;  Stephens  v.  Pence,  56  Iowa,  257, 
9  N.  W.  215;  Phllltpe  V.  Both,  58  Iowa,  499, 
12  N.  W.  481;  Hughes  v.  Wheeler,  66  Iowa, 
041,  24  N,  W.  251.  In  the  case  last  cited  we 
held  that  a  mortgage  drawn  with  the  Inten- 
tion of  covering  future-acquired  property 
which  was  in  existence,  but  not  the  property 
of  the  mortgagiw,  will  be  valid  as  to  such 
property  when  acquired.  And  we  also  held 
that  the  mortgagee  under  such  a  mortgage 
was  entitled  to  the  possession  of  the  pn^rty 
as  against  a  purchaser  from  the  mortgagor. 
There  Is  no  questkm  but  that  the  description 
of  the  property  In  controversy  Is  sufficient  to 
cover  the  property.  Indeed,  the  property  is 
specifically  described  as  that  growing  up<m 
certain  land  duHng  the  year  1892.  It  could 
scarcely  be  more  definitely  described,  and  It 
would  be  difficult  to  make  a  description 
which  would  more  clearly  Indicate  that  the 
mortgagor  Intended  to  convey  his  interest  in 
that  crop,  do  matter  when  acquired.  It  fol- 
lows, then,  that  as  soon  as  the  pnqierty  was 
set  apart  by  the  tenant  the  mortgage  attach- 
ed to  It,  and  that  the  mortgagee  then  had  a 
perfect  lien  npon  and  was  entitled  to  the 
pnqperty,  or  to  its  proceeds  when  sold,  under 
the  Btlpulaticm  In  this  case. 

Tlie  garnishing  creditor  acquired  no  greater 
rights  against  the  mortgagee  than  the  mort- 
gagor would  have  had  bad  he  brought  the 
suit,  nor  are  his  rights  against  the  gamlsbee, 
the  tMiant,  any  dUferent  than  those  held  by 
the  gamldiee  against  the  OHHtgagee,  In  a 
contest  between  the  garnishee,  who  was  the 
toiant,  and  the  mortgagee  there  ought  to  be 
no  doubt  about  the  outcome.  When  the  prop- 
erty was  set  apart  by  the  tenant,  who  waa 
garnished  by  a  Judgment  creditor  of  ihe  land- 


lord, who  was  the  mortgagor,  the  mortgage 
immediately  fastened  Itself  upon  It,  and  the 
tenant  held  It  as  the  property  of  the  land- 
lord, subject  to  the  mortgage  made  to  the  in- 
terveners Dickey  &  Co.  The  proceedings  by 
garnishment  gave  the  plaintiffs  no  Hen  upon 
the  property.  They  simply  succeeded  to  the 
rights  of  the  landlord,  Dow,  against  the  ten- 
ant, in  and  to  the  property  raised  upon  the 
leased  premises,  and  they  have  no  other  or 
greater  rights  against  the  interveners  Dickey 
&  Co.  than  Dow  would  have  had.  I  desire 
to  say  again,  m  order  that  my  position  may 
not  be  misunderstood,  that  no  question  ets  to 
sufficiency  of  description  or  notice  to  the 
creditors  in  the  garnishment  is  made.  Mwe- 
over,  no  such  question  could  be  in  the  case, 
because  the  mortgagor  was  'not  In  possession 
when  be  gave  the  mortgage.  In  the  case  of 
Jessup  V.  Bridge,'  11  Iowa,  572,  we  held  a 
mortj^ge  of  the  future  earnings  of  a  railway 
company  was  prior  and  superior  to  the  rights 
of  judgment  creditors  of  the  railroad  com- 
pany under  garnishment  proceedings.  In 
view  of  these  well-settled  rules.  It  seems  clear 
to  us  that  the  mortgage  of  Uie  intervenera 
is  superior  to  the  claim  of  phiintiffs  In  their 
garnishment  proceedings,  and  that  it  is  not 
necessary  to  determine  what  interest  a  land- 
lord has  In  growing  crops  of  which  he  is  to  re- 
ceive a  share  as  rent  for  the  use  of  his 
lands.  There  Is  no  occasion  to  determine 
whether  the  interveners'  rights  under  their 
mortgage  are  equitable  or  legal,  for  tbey 
pleaded  the  facts  necessary  to  entitle  them  to 
recover,  and  proved  without  objection  all  that 
is  required  to  give  them  the  relief  they  pray- 
ed. An  error  as  to  the  choice  of  form  trill 
not,  under  our  reformed  procedure,  defeat 
them. 

Another  rule  tends  to  support  tbe  Inter- 
veners in  their  claim.  Tbe  mortgage  under 
which  they  claim  contained  the  usual  cove- 
nants of  warranty,  and  correctly  described 
tlie  property  Intended  to  be  conveyed.  Now. 
it  seems  to  be  well  settled  that  if  a  mort- 
gagor who  has  no  title,  or  whose  title  falli:. 
afterwards  acquires  It,  It  Inures  to  the  mort- 
gagee. Jones,  Chat  Mortg.  I  101.  Now. 
when  the  property  was  set  apart  by  the  ten- 
ant In  accordance  wltb  the  terms  of  the 
lease,  the  title  vested  in  the  landlord,  and  Im- 
mediately inured  to  W.  G  Dickey  &  Co^  the 
mortgagees.  Under  the  doctrine  announced 
in  the  minority  opinion,  there  was  nothing 
the  judgment  creditor  couM  get  until  the 
property  was  set  aside  by  the  tenant,  for  the 
tandlord  liad  no  interest  in  it  Neither  the 
mortgagee  nor  the  Judgment  credltw  by  vir- 
tue of  bia  gamlahmoit  had  any  claim  against, 
right  to,  or  Interest  In  the  property  until  set 
apart  Wlm  set  apart,  their  respectlTv  In- 
terests in  it.  If  they  had  any.  Immediately 
vested;  but  as  the  mortgage  was  first  la 
point  of  time,  It  should  be  ^va  priority. 
This  is  the  most  favwable  attitude  for  tbe 
Judgment  creditors,  and  it  seems  to  me  that 
It  gives  them  no  standing  in  this  controversy. 
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But  as  it  la  well  settled  tbat  a  gamlahment 
creates  no  Uen,  and  tliat  tbe  mortgage  does, 
even  when  the  ptvpertj  la  subsequently  ac- 
quired. It  follows  as  a  neceasaiy  conclu^on 
that  the  mortgagee  should  he  protected.  On 
these  grounds  I  rote  to  affirm,  and  aa  tbe  ma- 
jorlty  reach  this  conclusion,  altfaongh  by  a 
somewhat  different  course  of  reasoning,  it 
follows  that  the  judgment  is  afflrmed. 

GRANGER,  J.  (dissenting).  The  majartty 
opinion  closes  with  a  holding  that  reason 
and  authority  demand  a  conclusion  that  the 
landlord  had  a  mortgageable  interest  in  the 
crops  in  controversy  when  the  mortgage  was 
given.  Regarding  tbe  conclusion  as  a  clear 
mlsaKqjrehension  of  authority,  and  of  at  least 
doubtful  support  in  reason,  I  dissent  from  It 
The  proposition,  briefly  stated,  Is;  Where  a 
landlord  leases  land,  and  Is  to  receive  for 
his  rental  one-third  of  the  grain  raised  tbere- 
ou,  to  be  dellvraed  at  another  place  than  on 
tbe  land,  and  there  Is  no  relationship  be- 
tween the  landlord  and  tenant,  as  that  of 
tenants  In  common,  has  the  landlord  such  an 
interest  in  tbe  speclflc  grain  he  will  be  enti- 
tled to  receive  that  he  can  mortgage  the 
same,  and  the  mortgage  be  effective,  before 
the  grain  is  set  apart  t<x  him?  I  think  the 
authorities  are.  In  this  stat^  on  principle, 
conduslve  of  the  quratitm.  I  do  not  see  how 
language  can  be  more  so.  In  Rees  v.  Baker, 
3  Q.  Greene,  461,  it  Is  true  the  question  Is 
but  incidentally  Involved,  bat  it  Is  there  said, 
speaking  of  the  rental:  "This  share  was  in 
tbe  nature  of  rent,  and  until  it  was  delivered 
the  exclusive  ownership  of  tbe  growing  crop 
was  In  the  tenant."  I  cannot  imagine  an  in- 
terest the  landlord  could  have  except  owner- 
ship and  a  lien.  That  he  has  the  latter  no 
one  doubts.  The  case  puts  the  ownership 
exclusively  In  tbe  tenant  until  set  apart. 
Townsend  v.  Isenberger  Is  also  cited  in  the 
majority  opinion.  I  regard  tbe  case  as  a 
very  conclusive  test  of  the  question,  and  its 
facts  should  be  well  in  mind.  It  presents 
fairly  tbe  question  wheUier  or  not  a  landlord 
has  any  interest  in  a  growing  crop  that  is  as- 
Blgnable.  In  that  case  the  landlord  assigned 
IlIs  lease  to  the  plaintiff,  which  would  convey 
to  tbe  plaintiff  every  assignable  interest  he 
liad.  After  the  landlord  had  made  such  as- 
signment, bis  land  was  sold  on  execution, 
and  the  case  settled  the  question  whether 
anything  passed  to  plaintiff  by  the  asslgn- 
nient  of  the  lease.  Speaking  of  tliat  ques- 
tion, it  fs  said:  "The  share  of  tbe  crop  re- 
served by  the  lease  to  the  landowner  is  to  be 
regarded  as  rent.  The  owner  of  tbe  land  ac- 
quired no  property  in  tbe  part  of  tbe  crop  re- 
served for  rent  until  it  was  set  apart  to  him 
by  the  tenant  Tbe  ownerahlp  of  the  tenant 
continued  until  that  time."  If  the  conclusive 
language  ot  Rees  v.  Baker  was  to  be  doubt- 
ed as  authority  because  not  applicable  di- 
rectly to  the  issues,  the  question  was  cer- 
tainly lnv(dved  in  Townsend  v.  Isenberger, 
and  the  same  conclusive  language  Is  there 


used,  and  Rees  v.  Baker  is  cited  In  support 
of  it,  as  well  as  other  authorities.  The  ma- 
jority opinion  evades  tbe  force  and  language 
of  that  opinion  by  assuming  that  what  is 
said  was  designed  to  show  that  tbe  rent  had 
not  accrued  and  was  not  payable  until  tbe 
purehaser  at  the  sheriff's  sale  bad  acquired 
title  to  the  land.  I  must  and  do  insist  that 
the  point  ruled  is  that  before  tbe  rental  was 
set  apart  the  landlord  had  no  property  there- 
in that  he  could  assign.  Tbe  contention  of 
ownership  arose  after  tbe  grain  was  set 
apart  In  a  granary  tor  tbe  legal  owner,  so 
tliat  tbe  Question  was  fairly  presented 
whether  or  not  the  assignment  was  of  valid- 
ity to  transfer  title  when  made,  or  became 
afterwards  effective,  when  tbe  title  would 
pass  by  the  setting  a]>art  It  is  there  held 
tliat  the  assignee  toc^  no  pn^rty  by  tbe  as- 
signment, not  because  the  rent  bad  not  ac- 
crued when  the  purchaser  took  his  title  to 
the  land,  but  for  no  oihee  reason  than  that 
the  "owner  of  the  land  acquired  no  property 
in  the  part  of  the  cn^  reserved  until  It  was 
set  apart  to  him."  It  Is  In  the  same  connec- 
tion said,  "The  ownenhip  of  the  tenant  con- 
tinued until  that  Ume."  If  the  right  of  the 
landlord  to  assign  the  crop  Is  not  denied  In 
that  case  for  the  sole  reason  that  be  had  no 
ownerehlp  aa  a  basis  tor  it,  and  that  the 
tenant  was  the  owner,  then  It  is  not  the 
province  of  language  to  express  such  a  hold- 
ing. The  doctrine  of  these  caste  Is  followed 
In  Atkins  v.  Womeldorf,  68  Iowa,  160.  4  N. 
W.  905,  also  dted  in  the  majority  opinion; 
and  in  fixing  a  rule  for  tbe  protection  of  a 
landlord  so  that  bis  Interest  may  not  be  lost 
to  bim  to  benefit  the  credlton  of  the  tenant 
it  dlstingnishes,  but  in  no  way  denies,  the 
rule  as  stated  in  Townsend  v.  Isenberger.  It 
gives  to  tbe  landlMd  a  protection  against  the 
s^zure  by  such  creditors  because  of  bis  land- 
lord's lien.  The  case  recognizes  tbe  rule  of 
the  other  cases.  Mr.  Justice  Rothrock  wrote 
the  opinion  in  the  case  ctf  Atkins  v.  Womel- 
dorf and  also  in  Howard  Co.  r.  Eyte,  09 
Iowa,  307,  28  N.  W.  600.  It  Is  there  said: 
"When  land  is  rented  on  shares,  the  tenant 
Is  the  exclusive  owner  of  tbe  crop  while 
growing,  and  the  landlord  baa  no  control 
over  It,  nor  title  to  tbe  part  of  the  crop  re- 
served as  rent,  until  it  Is  set  apart  to  him." 
It  cites  tbe  former  cases,  and  then  says:  "It 
is  true  that  tbe  landlord  has  a  lien  for  tbe 
rent  reserved,  but  be  has  neither  title  nor 
right  of  possession  of  the  crop  white  grow- 
ing." It  is  b^ond  a  peradventure  that  the 
cases  fix  the  right  of  a  landlcMd  in  a  grow- 
ing crop  as  a  Hen  merely,  and  not  an  owner* 
ship.  It  is  true  that  in  some  of  the  cases 
tbe  language  relied  on  Is  used  by  way  at  il- 
lustration or  argument,  but  it  is  significant 
in  this:  that  at  all  times,  whether  treating 
of  the  right  of  the  landlord  to  assign  the 
crop  reserved  as  rent  or  of  Its  use  in  other 
ways,  the  same  thought  or  rule  is  observed, 
—that  his  interest  is  a  Hen,  and  not  an  own- 
ership that  he  can  oonv^.   In  Drake  r 
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RaUway  0>..  70  Iowa,  OS,  20  N.  W.  804.  crops 
bad  been  lnjai«d  t>y  defendant,  and  the 
question  of  tbe  plaintiff'*  right  to  recov'er 
damages  therefor  was  presented,  he  being  tbe 
landlord;  and  It  is  said:  "A  landlord  has 
no  sucb  Interest  in  tbe  growteg  crop  «f  his 
tenant  as  to  enable  bim  to  maintain  an  ac- 
tion against  a  person  who  injures  tbe  crop." 
This  heading  la  based  on  Townaeod  t.  Isen- 
t)ergcr,  and  tbe  reason  for  tbe  holding  must 
be  that  tbe  landlord  had  »o  property  Interest 
to  authorize  tbe  action.  It  is  tbe  law  of 
Iowa,  In  view  of  tbe  majority  opinion,  that  a 
landlord  has  soch  a  property  latere  in  the 
crowing  crop  that  be  may  uaign  or  mort- 
gage It;  bat  If  some  person  shall  destroy 
that  Interest  be  may  not  recoTer,  for  tbe  rea- 
son that  be  haa  no  Interest  that  will  permit 
It  I  think  o«rs  Is  the  only  state  In  the  Un- 
ion ttt  sostaln  soch  a  nde.  Our  own  htrid- 
Ings  ought  to  settle  this  4|«eBtk>n,  I  tfaink,  la- 
depoident  ot  reaaon  «r  other  antborltlra.  If 
they  auaouBoe  a  bad  rule,  we  sbwdd  meet 
the  sftnatlon  frankly,  and  OT>emile  tbem,  and 
not  attempt  to  dlattofnilsh  on  prlncl|ite  where 
there  tai  no  difference. 

It  te  said  that  a  lease  -may  be  asrigned.  and 
die  light  to  reooTer  the  rent  reserred  be  gtr- 
«n  to  tbe  aialgne&  The  rule  la  not  donbted. 
It  Is  M  move  than  to  say  that  the  landlord 
may  asalgn  his  right.  That  be  can  assign 
his  right  to  the  tent,  whether  payaUe  In 
money  or  otber  property,  Is  not,  to  my  Imowl- 
«dge,  qucsttoned.  Tbe  assignee  can  take  the 
place  of  the  assignor.  When  tbe  rent  Is  pay- 
Able,  he  can  receive  It  or  enforce  payment 
precisely  as  ■  the  landlord  conld  have  dime. 
But  that  is  not  tbe  qnestlon  we  are  consider- 
ing. It  may  furtber  be  conceded,  for  the 
purposes  of  the  case,  that  be  can  mortgage 
the  debt,— that  la.  the  cbose  in  action.  But 
.that  does  not  mean  that  he  can  pledge  the 
specific  ^perty  with  which  the  debt  la  to  be 
paid  until  It  Is  his.  I  may  also  concede  that 
a  landlord  can  pledge  the  rental  In  the  grow- 
ing crops,  and  that,  as  between  himself  and 
his  pledgee.  If  be  afterwards  acquires  tbe  ti- 
ttle, the  pledge  win  be  valid.  But  not  more 
so  than  If  one  should  sell  or  mortgage  prop- 
«rty  In  which  he  ctmfeesedly  had  no  Interest. 
If  he  should  afterwards  acquire  tbe  title.  It 
would  inure  to  the  benefit  of  the  vendee  or 
mortgagee.  This  Is  the  rule  as  to  real  estate. 
Miller's  Code,  S  1931;  Rice  v.  Kelso,  57  Iowa, 
115,  7  N.  W.  3,  10  N.  W.  335.  As  to  personal 
proiKTiy,  see  Jones,  Chat.  Mortg.  (4th  Ed.)  g 
101.  I  submit  that  this  court  has  held,  in  the 
cttsos  dted,  that  a  landlord  may  not  assign 
his  Interest  in  a  growing  crop;  that  he  has 
no  Interest  therein  that  could  be  made  the  sub- 
ject of  a  levy;  nnd  that  be  has  no  such  Inter- 
est therein  that,  if  it  Is  destroyed,  he  can 
maintalu  an  action  for  damages;  and  that  all 
sucli  holdings  are,  In  terms,  iKised  on  the  sin- 
gle fact  that  he  has  no  ownership  in  the  crop 
until  it  is  set  apjirt.  If  tlils  is  true,  I  am  led 
to  inquire,  what  Is  there  to  which  a  mortgage 
can  attach!  The  majority  refer  to  Parker  x. 


GatTlaon,  «1  111.  2S0.  It  Is,  in  my  judgment 
wltbout  tbe  slightest  bearing  on  tbe  qoesti'in. 
In  that  case  tbe  tenant  was  insolv«nt.  ami. 
after  tbe  rental  was  due,,  he  was  removing  :t. 
and  refusing  to  set  apait  tbe  rental  accord- 
ing to  the  contract  Tbe  aetl(»i  was  to  enf  oiw 
epedflc  performance  of  the  contract  by  in- 
Junctiim.  It  slmidy  held  tbe  holding  ot  the 
property,  after  tbe  tine  tor  deHvery,  vms  a 
trust  That  was  because  the  tenant  had.  aft>T 
the  debt  was  doe,  reftised  to  deliver  the  cp  p 
In  payment  as  be  bad  agreed  to  do.  It  is  sai<] 
in  the  opinion  that  the  rental  abaie  Justly  and 
equltaUy  beloiu;ed  to  the  fawdlord.  and  that  is 
trne;  and  the  atilt  was  to  comp^  a  spedfii.- 
performance,  Bo  that  he  might  have  tbe  legal 
tttie.  Tb«  majority  omit  to  quote  from  tbe 
same  case  the  slgnlfleant  remark  as  a  bo&j< 
for  equitable  cognizance,  as  Indlcatlns  tht- 
ttaonglit  of  tbe  court  as  to  tbe  legal  title,  tbut 
"the  remedy  txy  refdevln,  at  least  woirid  bare 
been  doubtful  and  nneertaln  from  tbe  dif- 
ficulty riiowlng  a  legal  title  In  the  specldc 
property,  there  having  been  no  dellTery"; 
and  tbe  com  vras  at  the  tine  imdtvided.  In 
Woodmir  V.  Adams,  6  Bhickf.  317,  in  consid- 
ering the  question  of  trei^sB  to  tbe  real  es- 
tate, it  la  held  that  tbe  landlord's  right  was 
to  receive  a  pution  of  tbe  crop  after  sever- 
ance, and  other  land,— which  Is  predsely  this 
case,— as  be  was  not  Jointly  Interested  with 
the  producer  In  the  crop  wbOe  it  was  grow- 
ing. It  IB  there  said:  "His  rtiaz«  waa  In  the 
nature  of  a  r«it,  and  until  that  waa  delivers! 
the  exclusive  ownerrtdp  of  tbe  crop  was  In  the 
raiser  of  It"  In  Howard  Go.  v.  B^rte.  supra, 
this  court  said:  *Trhe  rent  reserved,  being  a 
share  of  the  crop,  la  the  Bane  aa  wboi  the 
rent  la  reserved  <ln  money,  so  tar  aa  the  righis 
of  the  landlord  or  bis  creditors  to  take  posses- 
sion are  loTolved."  Tbe  words,  becanae  of  thf 
nature  of  tbe  case,  are  used  wttb  a  limitation 
as  to  persma,  but  tbey  strengthen  ^e  oft-re- 
peated holding  that  tbe  landlord  baa  no  own- 
ership. It  means  that  tbe  landlord's  right  In 
tbe  growing  crop  Is  the  Bame  aa  his  li^t  to 
money  to  be  paid  as  rent,  so  far  as  concem.-< 
Ms  right  to  sell  or  fdedge  It  This  exact  que.<- 
tion  has  received  conslderaticm  by  the  su- 
preme court  of  MaBBachnsettB  in  Orcntt  v. 
Moore,  134  Mass.  48.  I  think  that  here  Aisn 
tbe  maJ(Hlty  have  perverted  the  reasoning 
and  conclusion  of  the  case.  After  a  careful 
discussion  of  this  and  Undred  qnesUnns. 
speaking  of  the  Interest  of  the  landlord  In  the 
crop,  It  Is  said:  "Whether  he  has  any  poten- 
tial interest  de|;>ends  on  tbe  contract  which 
may  be  ascertained  by  tbe  jury.  If  tbe  con- 
tract Is  that  the  specific  property  Is  to  belong 
to  the  parties  jointly,  and  Is  to  be  divided,  he 
has  such  potential  Interest.  If  the  contract  is 
that  the  lessee  la  to  pay  as  rent  a  share  of  the 
crops,  or  Its  eqirivalent  ,he  woiild  have  no  in- 
terest In  any  specific  property  so  that  he  coulil 
sell  it,  though  be  has  a  claim  for  rent  payable 
at  a  stipulated  time."  It  eeems  to  me  that  tbe 
language  Is  not  susceptible  of  misconstruc- 
tion. Its  conclusiveness.  Is  strengtbcoed  by 
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the  facte  and  reamnlng.  In  tbat  state,  if  the 
GODtract  tow^  that  tb»  landlwd  and  t«iant 
are  tBDADte  In  comnwa,  th»  rate  Is  dlff«r«ttt 
No  sucti  rclattoaaUp  la  daimed  In  Uw  caw 
at  bar.  It  la  bald  In  Sanol  v.  lloUoy,  6a  Gal 
309,  that  the  landlord  and  tenaut  were  ten- 
ants In  emnmon,  and  tbat  a  nortgssea  of 
the  tenant  covld  not  hc^d  the  entire  crop. 
SncfaandelanieCto  badlapated.  TheftieteC 
the  tenancT  in  eommoB  brtaiga  tbe  case  in  Use 
with  the  Uaaaadkuaetta  caaft 

The  <xdy  «mfiSct  <rf  aotbority  that  I  have 
dlscoTered  la  becaaae  ctf  holdings  In  Kansas 
and  Minnesota.  In  Heweftt  v.  Pugh,  37  Kan. 
T02.  SUM  Ianc«»C^  wod  rather  argumontar 
tl\W  than  otiaervise.  In  cuuidering  the 
prinelpal  qDSetion  in  the  cue,  recocnlWB  the 
i^it  of  a  landlord  to  aril  his  rental  ^lare  of 
tbe  crop.  Tbe  case  Is  sonewhat  fci  doobt  as 
to  tbe  pvedse  natnre  of  tbe  contract,  bnt 
-fFbat  is  laJd  la  wttbout  a  citation  of  antborl- 
tles.  and  gives  to  the  landlord  a  property  in 
tbe  growing  cmp,  nblA  is  certainly  against 
the  vsprem  holdings  In  this  stnte,  and  tbe 
gnat  weight  of  antborltj.  m  the  Mlnneseta 
case  (Potts  v.  NeweU,  22  Minn.  6fil).  what  Is 
eald  OS  t»  tbe  right  to  wsstgage  the  rental 
sbare  of  tbe  crop  Is  without  referrace  to  an>- 
tboiitles  on  tbe  sot^ect.  It  acena  to  be  tbe 
thought  of  tbe  OflnleB  tbnt  the  legaA  Utle 
wouM  not  pass  aotll  tbe  Bhare  waa.  separstedv 
whit-h  la  the  reeegMlaed  rale;  and  that  tbe 
lamltord  would  have  the  right  to  retelve  the 
slinrc  In  the  futnse  when  aepairated,  which  la 
also  tbe  rate.  It  la  also  said  that  tbe  rif^  of 
the  laadlovd  **wa8  jh  dearly  assignable  as 
the  right  to  seceire  a  specMted  rent  la  monegr, 
and  In  case  e(  asatgnswat  tb*  title  to  tbe 
th^rd-  of  the  wheat  woald.  apuw  tts  being  set 
apart,  rest  at  aaco  la  tbe  assignee,  precisely 
as  it  wonid  vest  la  the  aealgnbr  tf  no  aaelgn- 
meat  were  made."  These  rales  are  nowhere 
disputed,  and  they  constitute  the  reasoning 
for  tbe  coDrtnrion.  Tbe  opinion  leaves  to  In- 
fereoce  whet  the  Interest  was  to  be  mortsrap- 
ed  before  tbe  title  or  ownership  passed.  Tbe 
<.*;XKP  as  clenHy  holrta  that  tlie  luoiwy  to  l>e 
paid  as  rent  could  as  well  be  mortgaged  as 
tbe  icrniln,  for  tbe  conclusion  seems  to  rest  on 
tlie  rijtht  to  assign  the  choee  In  action.  The 
opinion  Is,  In  Ita  rensontng,  Id  accord  with 
^nernl  authority  to  the  eflfect  that  tbe  land- 
lord has  no  ownership  of  growing  crops  be- 
fore there  Is  a  separation.   The  case  of  Ham- 
mrw'k  y.  CheHimoore  (Art.)  3  8.  W.  18*),  Is  fited 
hy  the  majority.   The  ease  expressly  holds 
that  the  relation  of  landlord  and  tenant  did 
D-ot  exist,  and  the  nrie  of  the  ceee  Is  undoubt- 
edly  correct.    However,  the  majority  have 
omitted  to  notice  this  conclusive  language  of 
the  case  against  their  theory  of  the  law:  "If 
the  terms  of  the  Mntract  had  been  such  as  to 
Indicate  an  Intention  to  create  the  relationship 
of  landlord  and  tenant,  *  •  *  the  title  to 
the  crop  would  have  been  in  Stewart,  the  ten- 
ant, subject  to  the  landlord's  lien  fbr  rent,  and 
tlie  landlord  could  have  maintained  no  action 
v^6K.w.no.l2— 68 


agalniit  Stewart  at  law  for  converting  any 
part  of  It."  The  case  holds  that  Stewart  was 
a  laborer  for  wages,  and  not  a  tenant,  and  It 
fnlly  supports  tbe  beddings  In  this  state  as  to 
tbelr  iMing  no  ownership  of  tbe  crop  In  the 
landlord.  It  fixes  his  right  In  the  crop  before 
separation  as  tbat  of  a  lien  for  rent,  aa  1 
maintain  this  conrt  lias  done.  Tbe  case  fully 
8UH)orts  my  view  In  this:  that  tbe  landlord 
waa  to  furnish  tlie  team,  ntensliSk  etc.,  to 
raise  tbe  cn^,  and  Stewart  waa  to  do  tbe 
work,  and  receive  a  ahare  of  tbe  crop  for  it's 
labor.  Stewart  sold  a  part  of  the  crop,  and 
the  holding  Is  tbat  tbe  title  to  tbe  crop  was  In 
tbe  landowner,  and  Stewart  could  not  sell  a 
part  <MF  it  Tbe  case  places  Stewart,  under  bis 
contract  to  take  a  sbare  of  the  crops  for  his 
wages,  precisely  as  tbat  case  does,  and  othtf 
eases  do,  the  landowner  when  be  agrees  to 
take  a  share  of  the  crop  for  his  rent  In  one 
case  the  rent  Is  to  be  paid  by  the  tenant,  'and 
in  tbe  other  the  wages  by  the  landowner.  In 
either  case  it  Is  a  debt.  The  person  who  Is  to 
pay  owns  the  money  or  property  with  wbtcb 
the  debt  Is  to  be  paid  until  payment.  The 
mere  tbct  that  a  debt  Is  payable  in  a  specific 
article,  eitber  of  money  or  of  other  property, 
does  not  Invest  tbe  creditor  with  ownership 
in  the  specific  i»operty  nntll  bis  contrw^  gives 
hdm  the  right  to  demand  payment.  If  even 
then.  I  am  not  disposed  to  porsaa  tba  dis- 
eosslon  fnrtbcr.  1  am  confident  of  the  ecm- 
tinslon  that  ear  hoMlBfla  are  ccueluslve 
against  tbe  rale  aaoouaced  b{r  the  mojerlty. 
and  these  holdings  are  aided  by  the  ffraat 
weight  of  aatbosity.  It  la  satd,  hi  sabstance, 
in  tbe  majori^  tqiliriott,  tbat  tbe  attachment 
by  learitlahmeal  did  net  ^ect  a  Ilea  on  the 
^aln  before  It  was  sat  apart,  and  tbat,  when 
so  set  apart,  If  notb^tee,  the  Hen  ef  tbe  mort- 
gage .ittached.  and  gava  it  priority.  I  am  un- ' 
dcnttandlng  this  to  mean,  as  a  legal  proposl- 
tlon,  that  If  A.  is  attached  as  garnishee  Id  a 
salt  by  B.  against  0..  and  he  has  property  be- 
longing to  C.  in  bis  possession,  C.  may  after- 
wards mortgage  it,  and  the  mortgage  wonld 
be  a  prior  ilen.  I  am  much  di^eed  to  doubt 
tbe  rnle,^  bnt  desire  to  reserve  my  opinion  on 
that  questloD  and  that  stated  In  the  concur- 
ttag  <4»bilon.  In  view  of  tbe  conclusion  of  tbe 
majority,  tbe  case  must  stand  affirmed,  and  I 
need  not  now  take  time  to  examine  tbe  latter 
qnestioD. 

BOTHIXOCK,  0.  J.,  concurs  in  this  dissent 


TANDERUP  V.  HANSEN. 
(Supreme  Court  of  South  Dakota.    April  7, 
1896J 

Jddombmt  — Rs8  Jci>iCATA,— Trial  — MoTioir  to 

DiSEOT  THE  VbrDICT — OBJRCTtOXS  TO 
EVIPRNCS— BurVIClBMCT. 

1.  Oa  a  second  appeal  tlie  aoprem*  conrt 
will  not  review  a  questiim  daddsd  ea  the  forsser 
appeal. 

2.  A  motion  to  direct  a  verdict  most  state 
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■pedficftlly  the  gronad  on  which  the  motion  ts 
iMwed. 

3.  A  motion  to  direct  a  Terdict  because  "do 
cause  of  actioQ  has  been  made  against  the  de- 
fendant nnder  the  pleadings,"  and  "under  the 
evidence  in  this  case  the  plaintiff  is  not  entitled 
to  recover,"  does  not  raise  the  question  whether 
there  was  "evidence  showing  or  tending  to  show 
that  the  plaintifF,  before  commencing  this  ac- 
tion, notified  the  defendant  of  an^  damage  done 
by  his  cattle,  or  the  probable  amount  thereof." 

4.  On  a  second  trial  a  witness  for  plaintiff 
testified  that  a  witness  on  the  former  trial  was 
dead,  that  deceased  testified  on  such  trial,  and 
that  defendant  was  present.  He  was  then  ask- 
ed to  state  what  such  witness  testified  to  with 
reference  to  certain  facta,  to  which  defendant 
objected.  oi>  the  ground  that  the  evidence  was 
incompetent,  irrelevant,  and  imouterial,  and  that 
no  proper  foundation  had  been  laid.  Beld,  that 
the  objection  was  too  gmeret  to  raise  the  ques- 
tion that  no  pnqwr  foundation  was  laid  for  sudi 
CTldence  by  showing  that  the  deceased  witness 
was  duly  sworn,  and  that  the  witness  could  give 
the  substance  of  the  testimony  of  such  deceased 
witoess.  both  on  direct  and  cross  exaniiuation. 

Appeal  from  circuit  court,  Tamer  county; 
£.  G.  Smith,  Judge. 

AcUoQ  in  assompslt  by  Jens  P.  N.  Tander- 
np  against  Hans  P.  Hansen.  Tliere  was  a 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

French  &  Orris,  for  appellant  R.  B. 
Tripp,  for  respondent 

CORSON.  P.  J.  This  Is  the  second  an»eal 
taken  tat  this  action.  The  oplnlmt  of  the 
court  on  the  former  a[V>eal  la  reported  In  58 
N.  W.  578.  The  qoesttons  of  law  decided  on 
that  appeal  hare  become  the  law  of  the  case, 
and  must  control  In  all  subsequent  proceed- 
ings. Bank  t.  Qlhnan,  S  S.  D.  170,  52  N.  W. 
8(19;  Lumber  Co.  t.  Mitchell  (S.  D.)  57  N.  W. 
230;  Elliott.  App.  Proc  |  67&  On  the  foi^ 
mer  appeal  the  question  of  the  snfflclency  of 
the  cfHUplaint  was  Inrolred,  and  this  coon 
held  that  the  facts  stated  In  the  flrat  cause 
of  action  were  sitfSclent  to  constitute  a  good 
cause  of  action,  and  that  the  evidence  offered 
to  support  that  cause  of  action  should  have 
been  admitted  by  1h6  court  ud  for  the  er- 
ror of  the  court  In  excluding  such  evidence 
the  case  wu  reversed.  On  the  second  trial 
In  the  drcolt  court  that  court  vei7  properly 
f(dlowed  the  decision  of  tills  court  and  ad* 
mltted  the  evidence  offered  tending  to  prove 
that  cause  of  action.  So  far,  therefore,  as 
objections  weTe«made  to  this  evidence  on  the 
ground  that  a  sufficient  cause  of  actlmi  was 
not  stated,  they  must  he  disregarded  by  this 
court  on  this  appeal  This  disposes  of  the 
first  point  made  by  counsel,  namely,  that  the 
court  below  erred  in  admitting  the  evidence 
tending  to  sustain  the  first  cause  of  action. 

ThB  second  potait  made  by  counsel  for 
peUant  Is  as  follows:  "The  court  erred  In 
overruling  defendant's  motion  to  direct  a  ver- 
dict in  tevor  of  the  defendant  at  the  close 
of  all  the  evidence,  for  the  reason  that  there 
was  no  evidence  showing  or  tending  to  show 
that  the  plaintifF,  befbre  commencing  this 
action,  notified  the  defendant  of  any  damage 
done  by  his  cattle,  or  the  probable  amount 


thereof."  Whatever  merit  there  mli^t  have 
been  in  this  point  liad  It  been  stated  in  the 
motion  to  direct  a  verdict  In  the  conrt  below. 
It  Is  not  available  in  this  court  tor  tbe  rea- 
son tliat  no  such  ground  was  stated  in  tn*- 
motion  in  the  trial  court  Where  anch  a 
motion  is  made,  the  specific  ground  npon 
which  tbe  motion  la  made  most  be  stated. 
It  is  due  to  the  court  uid  the  opjpo^ag  oonn- 
sel  that  their  attentl<Hi  should  be  call<!d  to 
the  precise  defect  in  the  evidence  or  tbe 
omission  of  evidence  that  the  party  claims 
entitles  blm  to  the  direction  of  the  verdict 
It  Is  due  to  tbe  court  to  enable  It  to  pasA  nn- 
derstandlugly  vpon  the  motlMi,  and  it  is  due 
to  counsel  that  he  may.  If  poaslUe,  sapply 
the  defective  or  omitted  evidence,  If  permit- 
ted to  do  so  Iqr  the  court  The  only  gnmuds 
stated  in  the  motion  In  this  case  were;  <lf 
"That  no  cause  of  actlw  had  been  made 
against  the  defendant  under  tbe  pleadings;" 
(S)  "that  under  the  evidence  In  this  case  the 
plaintiff  la  not  entitled  to  recover."    The  sec- 
ond specified  ground  In  no  way  relates  to  thv 
ground  now  relied  up<m.   It  will  be  obeeir- 
ed,  therefore,  that  the  attratlMi  of  nelthn 
the  court  nor  counsel  waa  directed  to  th« 
defect  in  the  proof  now  claimed  to  bare  ex- 
isted.  Mr.  Hayne,  In  his  work  on  New  Trial 
and  AMMal,  In  section  110^  quotes  with  ap 
proval  from  the  opinion  of  ibs  siqkmne  conn 
of  California  hi  Coffey  v.  Oreoiaeld,  9  Fac. 
Coast  Law  J.  38,  the  following:  "It  Is  settleii 
law  In  this  state  tiiat  a  party  moving  for  a 
nonsuit  should  state  in  his  motkm  predseJj 
the  grounds  on  which  be  relies,  so  that  the 
attention  of  the  court  and  the  opposite  coun- 
sel may  be  partlculariy  directed  to  the  sup- 
posed defect  in  the  plaintiff's  case.   Tbe  gen- 
eral ground  above  stated  [that  plaintiffs  had 
not  Introduced 'any  testimony  trading  to  su:ii- 
tain  the  action]  did  not  comply  with  tbe  rule, 
and  therefore  the  coiut  did  not  err  In  deny- 
ing the  motion."  In  Baker  v.  Joaeidi.  16  CaL 
173,  tbe  court  says:  "It  la  next  assigned  that 
the  court  refused  to  nonsuit  the  plaintiff,  be- 
cause no  demand  waa  pmvea  before  sul!. 
But  this  point  if  it  could  have  been  well 
taken  below,  ta  not  available  here;  this 
ground  not  having  been  taken  befbre  tbe  dis- 
trict court"  The  motion  for  a  nonault  In 
that  case  "was  mi^e  on  the  ground  that  Jk 
evldeiice  did  not  suiiport  or  prove  a  rlgnt  to 
recover  on  either  count"  in  the  conqilainL 

Appellant's  third  pcdnt  is  as  follows:  "The 
court  erred  In  permitting  tbe  witness  Taa- 
derup  to  testify,  over  defendant's  objection, 
with  rtference  to  what  Jens  Gbtistlansoi 
testified  to  on  a  former  trial  of  thla  case,  an 
the  ground  that  no  sufficient  foundation  was 
laid  therefor."  On  the  trial,  what  the  plain- 
tiff waa  upon  the  stand  as  a  witness,  he  tes- 
tified: "I  know  a  man  by  tbe  name  of  Jois 
Christiansen.  He  la  dead.  He  testified  hi 
this  case  before  Justice  Allui,  at  Hurley. 
•  *  *  a  At  the  time  of  that  testimony 
the  defendant  Mr.  Hansen,  was  in  court  > 
A.  Tes,  dr.  Q.  You  mav  state  what  he  ten- 
Digitized  by  LaOOg  IC 


S.  D.J 


TANDEHUP  «.  HANSEN. 


1U75 


tlUed  to  with  reference  to  the  defendant's 
stock  going  upon  yonr  laud."  The  defend- 
ant's counsel  objected  to  tlie  question  as  In- 
competent, Immaterial,  and  IrreleTant,  and 
for  the  further  reason  that  no  proper  foun- 
dation had  been  laid  for  the  qneatlon.  The 
court  orerruled  the  objection,  stating  at  the 
time  that  his  ruling  was  pro  forma  only. 
The  witness  then  proceeded  to  gire  the  tes- 
timony of  the  deceased  witnesSi  Jens  Chris- 
tiansen. The  defendant's  counsel,  neither 
before  the  witness  testified  as  to  the  evi- 
dence of  the  deceased  ^tness  In  the  former 
trial  nor  on  cross-examination,  asked  the 
witness  any  question,  and  they  made  no  mo- 
tion to  strike  out  the  evidence.  Appellant 
now  contends  that  this  evidence  was  Inad- 
mtssible.  for  the  reason  that  the  proper 
foundatlcoi  was  not  laid  for  Its  Introduction, 
by  showing  that  the  deceased  witness  was 
duly  sworn,  and  that  the  witness  could  give 
the  substance  of  the  testimony  of  the  de- 
ceased witness,  both  upon  direct  and  cross- 
examination.  Respondent's  counsd  contend 
that  there  is  nothing  before  this  court  to 
show  that  the  witness  could  not  give,  not 
only  tbe  substance,  but  the  testimony  of  the 
witness  v»batim,  and  that,  unless  this 
court  presumes  error,  which  is  not  shown 
by  the  record,  it  cannot  reverse  the  case 
upon  this  ground  of  error,  it  is  a  cardinal 
rule  of  appellnte  courts  that  one  who  alleges 
errcv  must  affirmatively  establish  the  exist- 
ence of  tbe  error  by  the  record.  Kent  v.  In- 
surance Oc  2  S.  D.  30a  50  N.  W.  85.  Tbe 
appellant's  counsel  having  failed  to  examine 
the  witness  as  to  bis  ability  to  give  the  sub- 
stance of  all  tbe  testimony  of  the  deceased 
witness,  both  on  his  direct  and  cross-exam- 
inatltm,  and  having  made  no  motion  to  strike 
out  the  evidence  of  the  witness,  there  seems 
to  be  much  force  in  the  position  of  the  re- 
spondent, and  we  are  Inclined  to  the  view 
that  error  Is  not  sfflrmatively  shown  by  the 
record  In  this  case.  But  we  do  not  decide 
this  question  at  this  time,  as  we  are  of  the 
opinion  that  the  objectifm  taken  was  not 
sufficiently  specific  to  entitle  the  appellants 
to  a  review  of  that  objection  on  this  appeal. 
The  objection  "that  the  proper  foundation 
liad  not  been  laid"  was  too  general  to  be 
available  to  the  appellant  In  this  court.  The 
Eipeclflc  objection  that  It  had  not  been  shown 
that  the  witness  could  give  the  substance  of 
all  the  testimony  of  the  deceased  witness, 
both  on  the  direct  and  cross-examination, 
should  have  been  made,  in  order  to  have 
called  the  attention  of  the  court  and  op- 
posing counsel  to  the  particular  point  of  the 
objection.  Had  the  sppciflc  objection  been 
made,  and  the  attention  of  the  court  and 
counsel  been  called  to  the  alleged  defect  in 
the  proof.  It  might  have  been  obviated  at 
tbe  trial.  This  question  was  fully  discussed 
and  considered  In  Mining  Co.  v.  Noonan.  li 
Dak.  189,  14  N.  W.  420.  and  in  Agricultural 


Works  V.  Young  (S.  D.)  03  N.  W.  432.  In 
Eller  T.  Klmbal.  lu  Cal.  268,  the  supreme 
court  of  California,  speaking  by  Mr.  Justice 
Field,  says:  "To  entitle  ui  objection  to  no- 
tice, it  must  not  only  be  on  a  material  mat- 
ter affecting  the  substontial  rights  of  the 
iwrties,  but  its  point  must  be  particularly 
stated.  •  •  •  The  party,  as  the  authori- 
ties say,  must  lay  his  finger  on  the  point  of 
the  objection  to  the  admission  or  exclusion 
of  evidence."  See.  also.  Bice,  Bv.  H  8G2' 
364,  and  cases  above  clted.  We  again  quote 
the  statement  of  Mr.  Walt  in  3  Walt,  Prac. 
206,  quoted  In  Mining  Co.  v.  Noonan,  snpra: 
"It  is  well  established  that  tbe  courts  do 
not  favor  any  unfair  or  secret  mode  of  rais- 
ing an  objection,  and  tberefore  any  objec- 
tion which  might  have  been  fairly  answered 
if  seasonably  made  will  be  disregarded  on 
appeal,  unless  specifically  taken  below."  A 
party  who  makes  objection  to  the  admis- 
sion of  evidence  Is  presumed  to  have  In  his 
mind  the  precise  point  upon  which  bis  ob- 
jection is  made,  and  he  must  tlierefore  dis- 
close to  the  court  and  opposing  counsel  the 
precise  ground  upon  which  he  bases  his  o\>- 
Jectlon;  and,  falling  to  do  so,  he  cannot 
complain  If  bis  objection  Is  overruled,  un- 
less his  objection  could  not  have  been  ob- 
viated by  other  evidence,  or  otherwise  met 
at  the  trial.  We  may  reasonably  presume 
in  this  case  that,  had^the  opposing  connsel'h 
attention  been  called*  to  the  bikcIOc  objec- 
tion to  the  question  now  presented  to  this 
court,  an  effort,  at  least,  would  have  been 
made  to  supply  the  proof  tlut  would  have 
qualified  the  witness  to  give  the  testimony 
of  the  deceased  witness.  He  had  proven 
that  the  witness  was  dead;  that  he  testi- 
fied on  the  former  trial;  that  the  defendant 
was  present,  and  was  proceeding  to  prove' 
the  substance  of  the  testimony.  The  objec- 
tion, therefore,  that  the  evidence  was  In- 
c(»Dpetent,  Irrelevant,  and  Immaterial,  and 
'  that  "the  proper  foundation  had  not  been 
laid."  was  not  calculated  to  call  the  atten- 
tion of  the  counsel  or  the  court  to  the  point 
now  made.  Whether  the  objection,  if  prop- 
erly made,  was  a  valid  one,  which  ought  to 
have  been  sustained,  we  do  not  now  decide. 
Neither  do  we  decide  that  the  admission  of 
the  evidence,  If  the  objection  had  been  prop- 
erly taken,  would  have  constituted  reversi- 
ble eiTor.  Substantially  tbe  same  rules  gov- 
ern as  to  the  particular  character  of  objec- 
tions to  evidence  snd  ground  of  motions  for 
the  direction  of  verdlcbt  In  order  to  secure 
tbe  review  of  the  rulings  made  by  the  trial 
courts  by  this  court  Unless  the  coun  below 
and  the  opposing  counsel  have  been  fairly 
advised  of  the  point  of  objection  to  evidence, 
or  the  ground  relied  upon  for  tbe  direction 
of  a  verdict,  the  exceptions  to  the  rulings 
thereon  will  be  disregarded  this  court 
Tbe  Judgment  of  the  circuit  cot^  is  af- 


Digitized  by  Google 


1076 


KOIITHWESTBRN  REPORTER.  Vol.  66. 


(S.  D. 


STATE  T.  HUGHES. 
(Snpivme  Court  of  South  Dakota.    April  7. 

1896.) 

WiTSBss—lMPEAcnMEST— Appeal— Hakmi,E89  Er- 
ror— Coxbtitutional  Law— Ex  Poer  Facto 
Law— CousTT  Court's  Jurisdictioh. 

1.  Where  the  testimony  of  a  witness  not  a 
party  to  the  action-  U  sought  to  be  impeached  by 
inconsistent  statements  out  of  court,  it  is  nec- 
essary that  the  witness'  attention  should  be  called 
to  the  time,  place,  and  person  to  whom  the 
alleged  statements  were  made,  and  to  the  specific 
statements 

2.  In  bastiirdy  piweodings,  it  is  hnrmlpss 
error  to  striite  out  testimony  of  th<>  comuluining 
witness,  admitted  wittiout  objection,  tuat  she 
was  a  cousin  of  defendant. 

3.  Error  in  sustaining  an  objection  to  a 
qaestion  Is  harmless  where  the  witnena  subse- 
quently answers  tbe  question. 

4.  Laws  1893,  c  24,  changing  tbe  method 
of  enforcing  the  liability  of  the  father  of  a  bas- 
tard, is  not  an  ex  post  facto  law  as  applied  to  a 
defendant  whose  intercourse  with  tbe  com- 
plaining witBQsa  was  had  before  tbe  passage  of 
the  act.  State  v.  Bunker  (S.  D.)  03  N.  W.  33, 
followed. 

5.  Laws  1803.  c.  24,  conferring  on  the  coun- 
ty courts  jurisdiction  in  bastardy  pruceedingfl, 
is  constitutional.  State  t.  Scott  (8.  D.)  65  N. 
TV.  31,  followed. 

Ai^eal  from  DaTlBon  county  court;  B.  8. 
Joluuton,  Judge. 

Bastardy  prooeedlnsB  1^  the  state  against 
Newton  Hughes.  From  a  Judgment  against 
defendant,  he  appeals.  Affirmed. 

PrestOD  &  Hannett,  for  appellant  H.  J. 
Molir,  for  the  State. 

CORSON,  P.  J.  This  was  a  bastardy  pro- 
ceeding, in  which  a  rerdict  and  Judgment 
were  rendered  for  the  state,  and  the  defend- 
ant appeals. 

At  the  opening  of  the  trial,  the  defendant 
objected  to  the  introduction  of  any  evidence, 
upon  tlie  ground  that  the  act  of  1893,  being 
£baptei  24,  Seas.  Laws  1808,  was  unconstitu- 
tional. In  that  it  purported  to  confer  Jurisdic- 
tion upon  county  courts  In  cases  where  the' 
debt,  damage,  or  claim  InTolred  exceeded  $1.- 
000,  The  constitutlonali^  of  that  law  was 
fully  considered  by  this  court  in  State 
Scott,  <tu  N.  VV.  31,  and  the  conclusion  reach- 
ed that  it  was  not  in  conflict  with  the  state 
constitution.  The  same  question  was  pre- 
sented in  State  T.  Bunker,  Id.  S3.  In  which 
the  ruling  of  this  court  was  the  same.  Ap- 
pellant's objection  was  therefore  properly 
overruled. 

The  appellant,  in  his  ninth  Inatniction  re- 
quested, raises  tbe  further  point  that,  tbe  law 
having  been  passed  subsequent  to  bis  latere 
course  with  Kate  Earl,  the  mother  of  the 
child,  the  law  of  1803  was  ex  post  facto  as  to 
him.  This  same  queetlou  was  raised  and 
decided  In  State  v.  Bunker,  supra.  Ruled  by 
that  decision,  the  court  below  committed  no 
error  in  refusing  tbe  instruction  requested. 

It  Is  fprther  contended  by  appellant  that 
the  court  erred  In  Instructing  the  jury  that 
the  stite  was  only  required  to  establish  the 
fact  that  tbe  appellant  was  the  father  of  the 


child  by  a  preponderance  of  the  eTlden<-e. 
This  precise  question  was  also  decided  in 
State  T.  Bunker,  supra,  adverse  to  the  con- 
tention of  the  appellant.  Under  the  mllni; 
In  that  case,  the  court  below  commlttetl  no 
error  In  giving  that  Instruction. 

On  the  trial,  Kate  Earl,  the  mother  of  tW 
Illegitimate  child,  was  examined  as  a  wit- 
ness on  the  pait  of  the  plaintiff,  and 
cross-examination  she  was  asked  the  follow- 
ing question:  "Do  you  remember  of  bavins 
a  conversation  with  Mrs.  Hughes,  tbe  step- 
mother of  appellant,  at  her  home,  about  Ttif 
24tb  day  of  July,  1893,  regarding  tbis  mat- 
ter?" Tbe  abstract  shows  that  the  questl'W 
was  obJ«<-ted  to,  the  objection  mstained.  anil 
exception  taken.  But  it  also  shows  that  ibf 
witness  proceeded  to  detail  the  conreraatiou 
that  she  had  with  tin.  Hughes  at  about  that 
time,  vrlthont  further  objection.  Tbe  objec- 
tion was  properly  sustained,  as  the  qnestlun 
was  not  In  cross-examination  of  any  matter 
to  which  the  witness  had  testified  In  her  ex- 
amination in  chief.  But  If  there  was  any 
error  in  radudlng  tbe  Question,  which  seems 
to  bare  been  a  prdtmlnary  one.  It  was  cured 
by  tbe  subsequent  admission  of  tbe  evldem-v. 

The  appellant  further  contends  that  tbe 
court  erred  In  striking  out  the  answer  to  the 
foUowlng  question,  propounded  to  tbe  wit- 
ness Kate  Earl:  "Q.  He  Is  your  cousin.  Is 
he  not?"— rtf erring  to  the  defendant  and  ap- 
pellant The  answer  was,  "Yea,  sir."  Ordi- 
narily, it  Is  not  the  proper  practice  to  strike 
out  an  answer  responsive  to  the  qaestion 
when  tbe  question  has  not  been  objected  to. 
Wendt  T.  Railway  Co.,  4  S.  D.  476.  57  N.  W. 
220.  The  objection  In  aacb  case  should  Th* 
made  to  the  question.  If  Improper,  and  a  mo- 
tiim  to  strike  out  the  answer  Is  not  permis- 
sible. But  In  this  case  we  do  not  deem  the 
question  or  answer  material,  and  tberefore 
striking  out  the  answer  was  not  reversible 
error. 

It  Is  furthei  contended  appellant  that 
the  court  erred  in  excluding  the  following; 
question  propounded  to  Mrs.  Isaac  Hu?h>'>. 
after  she  bad  stated  that  she  bad  a  cooTt^r- 
satlon  with  Kate  Earl,  about  July  24th: 
I  wlsb  you  would  detail  to  the  jury  in  yo^ir 
own  language  the  conversation  that  v-  k 
place  between  you  and  Katie  at  tbe  time  yon 
have  mentioned,  regarding  this  child  and  it< 
parentage."  To  this  question  the  state's  at^ 
torney  interposed  the  following  objection: 
"Objected  to,  for  the  reason  that  no  found:*- 
tlon  has  been  laid  for  Impeaching  testlinonv." 
Tbe  objection  was  sustained,  and  »ceptii>:: 
taiten.  This  court  will  presume  that  the  trfa: 
court  ruled  correctly,  unless  It  affirmativWr 
appears  from  tbe  record  that  its  ruling  was 
erroneous.  This  the  rcford  falls  to  shov. 
While  tbe  witness  Kate  Earl  was  aAed  tbp 
general  qoestton.  In  effect,  as  to  whatcoarer- 
sation  she  bad  with  Mrs.  Hughes  on  or  abrtut 
July  24tb.  her  attention  was  not  speciflmllT 
callod  to  the  stTtements  claimed  to  have  ln',!! 
made  by  her  to  Mrs.  Hughes,  luconslsteat 
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with  ttaoK  tMUfled  to      her  on  the  stand. 
The  rule  Is  well  estabUsbed  that  this  must 
be  dtme  beCoie  any  evidence  of  such  contra- 
dlctozT  statements  or  dedaratlons  can  be 
.giren.   1  OreenL  Er.  |  402;  Whart  Bt.  i 
KiS;  1  Rice.  Bv.  pp.  617,  flia    In  a  note  to 
Bfictlott  463,  1  Greenl.         ttie  leaned  au- 
thor says:   In  Queen's  Case  [2  Brod.  ft  B. 
S13]  this  sid)]ect  was  very  much  dlscnssed, 
and  the  unanimous  opinion  of  the  learned 
judges  was  deUrered  by  Abbott,  O.  J.,  In 
these  terms:    "The  legitimate  object  of  the 
proposed  proof  is  to  discredit  the  witness. 
Now,  the  nsual  practice  of  the  courts  bektw, 
and  a  practice  to  which  we  are  not  awue  ctf 
any  exception.  Is  this:    If  It  be  Intended  to 
bring  the  credit  of  a  witness  Into  question  1^ 
the  proof  of  ai^hlng  tliat  he  may  have  said 
or  declared  touching  the  cause,  the  witness 
Is  first  asked,  upon  crosa-examination,  wheth- 
er or  not  he  has  said  or  declared  that  which 
is  intended  to  be  proved.    If  the  wltneas  ad- 
mits the  words  or  declaration  Imputed  to 
htm,  the  proof  on  the  other  ride  becomes  un- 
necessary, and  the  witness  has  an  okwp- 
tuDity  of  ^Ting  such  reason,  explanation,  or 
exculpation  of  his  conduct,  if  any  there  may 
be,  as  the  particular  circumstances  of  the 
transaction  may  happen  to  furnish;  and  thus 
the  whole  matter  Is  Iwonght  before  the  court 
at  once,  which.  In  our  opinion,  Is  the  most 
convenient  course.   If  the  witness  denies  the 
woi-ds  or  declarations  imputed  to  him,  the 
ailverse  party  has  an  opportunity  afterwards 
of  contwdlng  that  the  matter  of  the  speech 
or  declamtiou  is  such  that  he  is  not  to  be 
bound  by  the  answer  of  the  witness,  but  may 
contradict  and  falsify  It;  and,  if  it  be  found 
to  be  such,  his  proof  In  contradiction  will  be 
received  at  the  proper  season."    In  the  case 
at  bar  the  attention  of  the  witness  was  called 
to  the  time,  idace,  and  person,  bat  not  to  the 
speclflc  declarations  or  statements  which 
were  claimed  to  be  inconsistent  with  her  tes- 
tlniony  upon  the  stand.   Her  statementa  or 
declarations  to  Mtb.  Hughes  were  not  In  the 
nature  of  admissions  by  the  party,  as  she  was 
not  a  party  to  the  action.   The  record  also 
fails  to  show  what  the  statements  or  dec* 
laratlons  of  the  witness  made  to  Mrs.  Hughes, 
proposed  to  be  proven  by  Birs.  Hughes,  were. 
It  is  essential,  when  the  objection  to  a  quea- 
tion  is  sustained  which  is  claimed  to  be  ec^ 
ror.  to  bring  before  this  court,  by  an  offer 
made  in  the  court  below,  the  evldenoe  pro- 
posed to  be  elicited  by  the  answ^  to  the 
Qaestlon,  in  order  that  this  court  may  be  ad- 
vised of  its  relevancy  and  materiality.  It 
uot  affirmatively  appearing,  therefore,  from 
tlie  record,  that  the  court  erred  in  sustaining 
the  objection  to  tlie  question,  Its  mllng  must 
Ite  regarded  as  correct. 

We  have  considered  all  the  assignments  of 
error  discussed  by  the  appellant's  counsel  In 
tlieir  brief,  and  those  not  discussed  will  be 
c-onsidered  waived.  Finding  no  error  in  the 
rocord.  the  Judgment  of  the  count?  court  is 
a^Unned.    For  the  reasons  stated  In  the  case 


of  State  V.  Bunker,  supra,  tiie  record  in  this 
case  Is  ordered  to  be  remitted  to  the  drcnlt 
court  of  Ckivison  coonty,  fbr  farther  ptooeed- 
Ings  according  to  law. 


SHERMAN  et  al.  v.  PORT  HURON  BN- 
OINB  ft  THBESHBR  OO. 
(Supreme  Court  of  Sooth  Dakota.    Apiti  7, 
1886.) 

C!oifTR*CT8—Cos8TBXJcmos— Balks  oirCoinnsBioir 

— pKlKCtTAL  AKI>  AOBST>— AmoaiTT 

TO  Employ  Sqbaobnt. 

1.  A  contract  between  principal  and  agents 
provided  that  the  priocipal  should  furnish  the 
agents  with  machiuerr  to  fill  ordera  which  the 
agents  agreed  to  take,  tiiat  the  agents  would  de- 
liver no  machinery  until  the  orders  ttierefor 
were  accepted  hj  the  princii^  and  that  the 
ageota  should  receive  a  certain  commissioo  on 
machinery  actoally  sold  and  deiivercd.  The 
agents  forwarded  an  order  which  the  jHindpal 
refused  to  nccept.  aiMl  the  former  then  sued  for 
tlieir  conunissiouB,  as  for  a  completed  sale  of  the 
machin<'ry  embraced  in  the  oraer.  Beld  that, 
osBuming  that  the  principal  did  not  bare  an  al>- 
Boiute  right  to  reject  any  order,  it  could  proper- 
ly refuse  to  accept  one  for  cause,  and  tbe  burden 
was  on  the  agents  to  show  ttiat  the  order  was 
one  with  which  the  prindpal  should  have  been 
satisfied,  and.  the  evxlence  <hi  that  point  being 
conflicting,  tbe  agents  were  not  entitled  to  tiM 
direction  of  a  verdict. 

2.  A  bank  at  which  a  note  is  payable,  and 
to  which  it  is  sent  for  collection,  has  no  implied 
Ruthority  to  employ  a  bank  in  another  city  as 
its  Bubagent  to  collect  tbe  note,  so  as  to  make  o 
payment  to  such  subageut  a  payment  to  the 
owner  of  the  note. 

Appeal  from  Mlnnelialia  county  court;  E. 
Parllman,  Judge. 

Action  by  P.  F.  Shennan  and  others  against 
the  Port  Huron  Engine  &  Thresher  Company. 
From  a  Judgment  for  plaintiffs,  and  an  order 
denying  a  new  trial,  defendant  appeals.  Re- 
versed. 

Bailey  &  Voorbeee;  for  app^nt.  Joe  Kir- 
by.  tot  respondents. 

HANEY,  J.  It  is  alleged  In  tbe  0(»nplalnt 
that  i^alntlfts,  as  co-partners,  were  emirtoyed 
by  defoDtdant,  a  onrporatiMi,  to  procure  pur- 
ctuisers  of  threshing  machines  for  It,  to  be 
sold  In  this  state;  that,  pursuant  to  the  cour 
tract  of  employumit,  tdalntlffs,  as  agents  of 
defendant,  did  procure  a  purdtaser,  and  did 
sell  for  defendant  one  threshing  outfit,  com- 
plete, to  one  Frank  Bates,  for  which  service 
defmdant  did  agree  to  pay  plaintiffs  $470; 
that  no  part  of  sndi  muu  taas  been  paid:  that, 
pursuant  to  such  contract,  plaintiffs  did  pro- 
cure a  purchaser,  and  did  sell  tor  defendant, 
to  one  Tyler,  a  threshing  engine,  fw  which 
service  defendant  promised  and  agreed  to 
pay  t^lntiffs  $318;  that  no  part  of  such  sura 
lias  been  paid.  Defendant,  answering,  a^ 
mlts  the  emp>Dyment;  alleges  It  was  under  a 
written  contract,  pleaded  tc^ldem  verbis;  de- 
nies any  sale  was  made  to  Bates  pursuant  to 
sncb  contract;  alleges  that,  If  any  agreement 
for  the  sale  of  machinery  was  made.  It  was 
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ment,  that  defendant  nerer  accepted  tbe  oi^ 
der  for  socli  machinery,  and  that  no  sale  vaa 
ever  completed.  Defendant  admits  the  sale 
to  Tyler,  admits  plalntifla'  oommlaalon  there- 
on is  $318,  but  alleges  that  notes  were  taken 
for  the  engine,  the  proceeds  of  which  have 
not  been  recelTed  by  the  defendant  In  cash. 
There  waa  a  trial  by  Jury,  verdict  and  Judg- 
ment for  plaintiffs,  motion  for  new  trial  de- 
nied, and  defendant  appeals. 

Plaintiffs  were  located  at  Slonz  Falls,  In 
this  state;  defendant,  at  Port  Hnron,  Mich. 
In  the  written  omtract  defendant  agrees  to 
furnish  plaintiffs  with  c«tain  machinery  to 
flU  orders  In  conformity  with  such  contract, 
Bo  long  as  It  has  goods  on  hand  not  engaged, 
to  be  sold  on  commlaalon,  subject  to  the  temu 
and  conditions  of  the  contract  Plalntlflb 
agree  they  will  take  orders  for  machines  on 
blanks  furnished  by  defendant,  promptly 
sending  original  to  defendant,  keeping  a  copy 
and  delivering  a  copy  to  purchaser,  and  there- 
by guaranty  the  payment  of  notes  taken  for 
goods,  at  maturity,  or  at  any  time  thereafter, 
waiving  demand,  notice  of  protest,  and  non- 
payment (this  agreement  to  be  sufficient  evi- 
dence of  said  guaranty),  unless  plaintiffs  have 
received,  in  writing,  defendant's  acceptance 
of  order  l>efore  delivery  of  goods.  Plaintiffs 
agree  not  to  deliver  any  machinery  until  the 
same  is  fully  settled  for  by  purchaser  as 
required  in  order  and  in  the  contract,  and 
until  acceptance  by  defendant.  In  case  of 
uonfuldllment  of  last  clause,  plaintiffs  to  pay 
for  machinery  in  cash,  on  demand,  the  full 
list  price  thereof,  with  interest  from  day  of 
delivery;  defendant  to  pay  for  services  ren- 
dered, or  costs  and  expenses  incurred  on  ac- 
count of  such  delivery.  In  consideration  of 
the  faithful  performance  by  plaintiffs  of  the 
contract,  defendant  agrees  to  pay  them  on 
goods  sold,  settled  for,  and  delivered  by  them 
only,  certain  commissions;  no  commission  to 
be  paid  on  any  order  not  filled,  or  on  any  ma- 
chine returned  or  taken  back,  for  any  canse 
whatever.  An  w^er  for  one  of  tlie  machines 
described  in  the  foregoing  contract,  signed  by 
Bates,  presumably  on  a  blank  furnished  by 
defendant,  was  taken  by  plaintiffs  at  Sioux 
Fails,  and  promptly  forwarded  to  defendant. 
On  the  day  it  was  taken,  plaintiffs  wired  de- 
fendant for  separator,  without  stating  for 
whom  it  was  intended.  The  engine  ordered 
was  then  at  Sioux  Falls.  Without  knowing 
to  whom  It  would  be  sold,  the  officers  of  de- 
fendant, at  Port  Huron,  shipped  the  separa- 
tor. Upon  receipt  of  the  Bates  order,  they  di- 
rected <me  Famsworth  to  forbid  a  delivery  to 
Bates  unless  plaintiffs  would  Indorse  the 
notes  which  he  bad  agreed  to  give  for  the 
machinery.  This  they  refused  to  do,  and  it 
was  never  delivered.  The  Bates  order  con- 
tained this  clause:  "This  order  Is  taken  sub- 
ject to  approval  of  the  Port  Huron  Engine  & 
Thresher  Company."  Testimony  was  addu- 
ced by  plaintiffs,  evidently  for  the  purpose  of 
showing  that  Famsworth  was  authorized  to 
approve  tbe  order  <»i  behalf  of  defendant,  and 


that  he  did  so  at  Slonz  Falls,  when  It  was  tak- 
en. Testimony  tending  to  disprove  tUa  was 
adduced  by  defendant.  It  seema  to  bave  been 
the  thewy  of  counsel  for  plaintiffs  that  if 
FamswMth  was  authorised  to  approve  tbe 
contract,  and  did  so,  .defendant  had  no  right 
to  require  plalntiffls  to  indtn^se  tbe  notes  as  a 
condition  precedent  to  delivery  of  machtneiy, 
and  plaintiffs  should  recover  on  this  cause  of 
action.  If  snob  were  the  Issues  of  tact  in- 
volved, the  court  clearly  erred  in  Its  (^rge, 
as  neither  question  was  submitted  to  tbe  Jury. 
On  thl«  subject  the  chaTge  is  snbstutlally 
as  f<^w8:  "Famsworth  seems  to  have  as- 
sumed or  arrogated  to  himself  the  right  to 
say  that  the  sale  should  be  made,  or  not  be 
made,  possibly  under  tbe  direction  of  the 
company.  That  la  for  you  to  determine.  Yoa 
are  to  determine  bis  character  in  this  mat- 
ter. If  you  find  that  be  was  defendant's 
agent;  that  the  sale  was  made  by  i^tntiffs, 
on  behalf  of  defendant;  that  the  representa- 
tions made  In  the  sale  by  Bates  were  troe; 
that  plaintiffs  were.  In  all  matters  connected 
with  tbe  sale,  controlled  by  the  provisions  of 
that  contract  which  has  been  shown  you: 
and  that  the  sale  was  not  com[deted  by  de- 
fendant because  of  some  reason  of  defendant 
which  was  trivial  or  unreasonable,— the  plain- 
tiffs are  entitled  to  recover  amount  claimed 
on  this  sale.  On  the  otber  hand,  if  you  find 
the  sale  was  rejected  by  reason  of  some  act 
or  conclusion  reached  by  defendant  within 
their  power  under  this  contract,  then  plain- 
tiffs are  not  entitled  to  recover.  You  are  not 
to  allow  any  person  to  avoid  his  liabilities  un- 
der the  terms  of  a  written  contract  because  of 
the  hardness  of  its  provisions,  nor  are  you  to 
permit  the  parties  to  avoid  their  liabilities  be- 
cause of  sympathy,  but  there  must  be  a  rea- 
son good  and  substantial,  and  within  tbe  pm- 
vlsions  of  the  contract,  to  excuse  any  of  its 
vk>lations;  and,  in  this  connection,  I  instruct 
you  that  defendant  cannot  avoid  this  sale  up- 
on the  grounds  of  plaintiffs'  refusal  to  In- 
dorse Bates*  notes,  if  you  find  such  were  the 
facts,  for  this  contract  is  an  absolute  guar- 
anty of  this  claim,  unless  plaintiffs  bare  de- 
fendant's acceptance  in  vn*iting,  which,  under 
this  contract,  would  discharge  plaintiffs'  lia- 
bility as  guarantor,  but  it  would  not  awid 
defendant's  liability  to  pay  these  commis- 
stoos."  Under  this  chaise  the  Jury  was  not 
required  to  decide  whether  Famsworth  had 
approved  the  order,— a  fact  concerning  which 
there  was  a  direct  conflict  in  the  evidence. 
They  were  given  no  rule  of  law  by  which  to 
determine  the  extent  of  his  authority.  In 
effect,  they  were  told  to  take  all  the  evidence, 
in  connection  with  tbe  written  contract,  and 
find  whether  plaintiffs  had  made  a  sale  for 
defendant  according  to  its  terms.  They  were 
required  to  construe  a  written  contract,  and 
determine  the  law  of  the  case,— in  vfew  of 
tbe  undisputed  facts,  practically  directed  to 
retum  a  verdict  for  plaintiffs. 

Unless  plaintiffs  were  entitled  to  bave  a 
verdict  directed  In  their  favor,  the  charge 
Digitized  by  LaOOQ  IC 
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was  clearly  errooeoDS.  We  tblDk  they  were 
not  They  allege  a  sale.  It  Is  undisputed 
tbat  none  waa  made.  Under  tbe  contract, 
they  were  not  entitled  to  commissions  on  an 
order  not  filled.  Tbe  making  of  tbe  sale  was 
denied.  On  this  iaane,  plalntlffa  wholly  fail- 
ed to  sustain  their  first  cause  of  action. 
This  case  forcibly  illustrates  tbe  wisdom  of 
making  a  plain  and  concise  statement  of  the 
facts  constitutlnfr  tbe  cause  of  action.  Comp. 
Laws,  §  4907.  Had  plaintiffs  alleged  the  pro- 
curement of  an  order,  and  defendant's  re- 
fusal to  fill  it,  the  question  of  defendant's 
right  to  refuse— tbe  only  Tital  question  In 
dispute— would  bare  been  more  carefully 
considered.  Plalntlflfs'  contention  tbat  they 
have  shown  the  procnrement  of  a  purchaser 
ready  and  willing  to  buy,  and  are  entitled  to 
commissions,  whether  sale  was  made  or  not, 
is  untenable,  because  such  a  cause  of  ac- 
tion was  neither  alleged  nor  submitted  to 
the  Jury.  Eren  upon  that  theory  the  charge 
of  tbe  court  cannot  be  sustained.  It  wholly 
fails  to  Instruct  the  jury  as  to  what  would, 
under  the  contract,  warrant  defendant  in  re- 
fusing to  fill  an  order.  The  Indorsing  of 
notes  by  plaintiffs  Is  not  contemplatea  by 
the  ctmtract  Defendant  could  not  require 
them  to  do  so,  but  It  could,  under  certain 
circumstances,  refuse  to  fill  orders.  This  is, 
in  effect,  what  was  done  in  this  case,  its 
right  to  do  BO  being  the  real  controversy  be- 
tween the  parties.  Whether  Farns worth 
was  anthorlzed  to  approve,  or  whether  be 
did  approve,  the  order,  is  Immaterial.  De- 
fendant could  approve,  and,  for  good  cause, 
subsequently  refuse  to  fill  an  order.  Wheth- 
er, under  this  contract,  defendant  did  not 
have  an  absolute  right  to  reject  any  order, 
is  a  question  we  do  not  decide;  but,  tak- 
ing the  view  most  favoraUe  to  plaintiffs,  It 
was  a  question  of  fact  whether  they  were 
Judtliied  In  doing  so  In  this  case.  It  will  be 
presumed  tbat  defendant  acted  In  good  faith. 
Evidently.  It  was  not  satisfied  with  the  se- 
curity offered.  The  burden  wa^  on  plain- 
tiffs to  show  that  this  order  was  one  with 
wbich  defendant  should  have  been  satis- 
fied. We  cannot  say  tbe  evidence  was  con- 
clusive on  this  point,  and  therefore  plaintiffs 
were  not  entitled  to  a  direction  of  verdict, 
upon  any  theory  whatever. 

As  to  tbe  Tyler  sale,  the  facts  are  undis- 
puted. Notes  were  taken  In  settlement  for 
the  machine  sold.  But  one  bad  been  paid 
when  this  action  was  commenced.  It  is  con- 
ceded tbat  no  commission  was  due  plaintiffs, 
unless  the  proceeds  of  this  note  bad  been  re- 
ceived by  defendant  In  cash.  It  waa,  by  Its 
terms,  payable  at  Sioux  Falls  National  Bank 
of  Sioux  Falls,  to  which  it  was  sent  by  de- 
fendant without  special  instructions;  In- 
dorsed for  collection  and  remittance.  Tbat 
bank  sent  It  to  a  l>ank  at  Hartford,  In  this 
state,  indorsed  for  collection  account  of 
Slonx  Falls  Bank.  There  It  was  paid,  but, 
t>efore  its  proceeds  were  remitted  to  Sioux 
Falls,  they  were  attached  by  plaintiffs  In 


this  action.  If  the  Hartford  bank  was  an 
agent  of  defendant,  defendant  had  received 
such  proceeds,  and  plaintiffs'  claim  for  com- 
mission thereon  was  due;  otherwise,  it  was 
not  due  when  this  action  was  commenced. 
Tbe  jury  was.  In  effect.  Instructed  to  find  for 
plaintiffs.  This  was  correct.  If  the  Sioux 
Falls  Bank  could  delegate  Its  powers  to  the 
bank  at  Hartford.  Comp.  Laws,  SS  4004, 
4005,  Numerous  authorities  cited  in  Ex- 
change Nat  Bank  of  Pittsburgh  v.  Third 
Nat  Bank  of  New  York,  112  U.  S.  276,  5  Sup. 
Ct  141,  hold  that  where  a  claim  Is  sent  for 
collection  to  one  bank,  which  forwards  It  to 
another  for  the  same  purpose,  tbe  latter  is 
the  agent  of  the  owner,  and  not  of  tbe  for- 
mer bank.  These  authorities  are  said  to 
rest  on  the  proposition  that  since  what  is 
to  be  done  by  a  bank  employed  to  collect  a 
draft  payable  at  another  place  cannot  be 
done  by  any  of  Its  ordinary  officers  and 
servants,  but  must  be  intrusted  to  a  sub- 
agent  the  risk  of  the  neglect  of  the  sub- 
agent  is  upon  tbe  party  employing  the  bank, 
on  the  view  that  be  has  Impliedly  authorized 
tbe  employment  of  the  subagent.  Exchange 
Nat.  Bank  of  Pittsburgh  v.  Third  Nat.  Bank 
of  New  York,  supra.  This  doctrine  Is  in 
harmony  with  the  statute  In  this  state. 
Comp.  Laws,  S  4008.  However,  a  contrary 
conclusion  has  been  reached  by  courts  of 
tbe  highest  respectability.  Reeves  v.  Bank, 
8  Ohio  St  466;  St  Nicholas  Bank  of  New 
York  V.  State  Nat.  Bank.  128  N.  Y.  20,  27 
N.  E.  8^;  Exchange  Nat  Bank  of  Pitts- 
burgh V.  Third  -Nat  Bank  of  New  York, 
supra.  Where  the  note  Is,  as  In  this  case, 
payable  at  the  bank  to  which  It  Is  sent  with- 
out any  express  authority  to  employ  a  sub- 
agent  we  think,  under  our  statute  and  tbe 
authorities,  sucb  bank  cannot  delegate  Its 
powers;  and,  If  the  collection  is  Intrusted 
to  another  bank,  the  latter  Is  the  agent  of 
the  former  bank,  and  has  no  connection 
with  tbe  owner.  For  the  reasons  herein  ex* 
pressed  the  Judgment  below  must  be  re- 
versed, and  a  new  trial  ordered.  All  the 
Judges  concur. 


DEWELL  et  al  v.  BOARD  OF  COM'RS  OP 
HUGHES  COUNTY. 

(Sapreme  Court  of  South  Dakota.    April  18, 
1896.) 

CODSTT  OFPICBRa  —  POBLICATlOy    Or  TuXSkhM 
NOTICKS— BELSCTlOy  OrMBWSFAPKR. 

Comp.  Laws,  88  607-600,  authorize  the 
couatr  board  to  erect  and  repair  county  build- 
ings, and  make  contracts  therefor.  Li^wa  1889, 
c.  49,  amending  section  609,  provides  tbat  tbe 
proviaiona  of  such  section  aball  apply  to  all  con- 
tracts for  fud.  stationery,  and  all  other  articles 
for  the  use  of  the  county,  or  labor  to  be  perform- 
ed therefor,  when  the  amount  to  be  paid  there- 
for durinjt  any  year  exo<>edH  $100.  Laws  1891, 
c.  14,  8  104.  provides  tbat  tbe  treasurer  ahall 
give  notice  of  aaW  uf  real  property  by  publtca- 
Uon  in  a  newspaper  in  his  county,  if  there  be 
one,  and,  if  there  t>e  none,  by  written  or  printed 
notice,  posted,  eta    ge^J^a^^^Q^  of 
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the  conn^  .Tetsnrt»r,  and  not  of  the  conotr 

board,  to  designate  the  paper  in  wliich  to  puUisb 
the  tax-sale  notices. 

Appeal  from  circuit  court,  Hughes  county. 

Action  by  S.  G.  Dewell  and  Charles  A. 
Wheelon  against  the  board  of  county  com- 
mlssioaers  of  Hugbes  county  to  compel  de- 
fendant to  accept  plaintiffs'  bid  for  printing 
the  notice  of  sale  of  real  property  for  taxee 
for  the  year  IS&i,  and  to  award  them  the  con- 
tract therefor.  From  a  Judgment  for  defend- 
ant, plaintiffs  appeal.  Affirmed. 

Albert  Qundertton  and  W.  Ij.  Shnnk,  for  ap- 
pellants.   John  A.  Hc^mCB,  for  reepondent 

HANEY,  J.  The  only  question  presented 
by  this  appeal  is  whether  it  was  the  duty  of 
the  board  of  county  commissioners  to  award 
the  contract  for  printing  the  notice  of  sale 
of  real  property  for  taxes  of  1894  to  the  low- 
est responsible  bidder.  Plaintiffs  were  such 
bidders,  and  brought  this  action  to  compel  the 
board  to  accept  their  bid  and  award  them  the 
ctmtract  The  learned  circuit  judge  decided 
that  the  publication  of  the  notice  was  under 
the  control  of  the  county  treasurer,  and  re- 
fused to  issue  a  mandate  reqidring  the  boaid 
to  act.    Plaintiffs  appeal. 

Prior  to  1888  the  board  had  authority  to 
provide  for  the  erection  and  repairing  of 
courthouses,  jails,  and  other  necessary  build- 
ings within  and  for  the  county,  and  to  make 
contracts  on  behalf  of  the  county  for  the 
building  and  repairing  of  the  same.  It  was 
required  to  advertise  for  bids  for  the  erection 
of  such  buildings,  and  to  accept  the  lowest 
responsible  bids  offered.  Comp.  Laws,  $| 
607-C09.  In  1389,  section  600  was  amended 
by  adding  ttiereto  the  following:  "The  provi- 
sions of  this  section  shall  apply  to  all  con- 
tracts for  fuel,  stationery  and  all  other  arti- 
cles for  the  use  of  said  county,  or  labor  to  be 
performed  therefor  when  the  amount  to  be 
paid  for  the  same  during  any  year  exceeds 
the  sum  of  one  hundred  dollars;  provided, 
that  In  all  such  cases  advertlsem^t  for  bids 
therefor  need  not  be  for  more  than  three  con- 
secutive weeks  In  some  weekly  newspaper 
published  In  said  county  and  provided  also 
that  all  contracts  for  the  furnishing  of  sta- 
tionery, blank  books  and  supplies  generally 
for  all  county  officers  shall  be  made  at  the 
first  session  of  the  regular  meeting  In  April 
to  run  for  the  period  'of  one  year.  That  all 
acts  and  parts  of  acts  In  conflict  herewith  be 
and  the  same  are  hereby  repealed."  I>aw8 
1889,  c.  49,  8  104.  lAws  1801.  c.  14,  pro- 
vides: "The  treasurer  shall  give  notice  of 
the  sale  of  real  propery  by  publication  there- 
of once  a  week  for  three  consecutive  weeks, 
commencing  the  first  week  In  October  pre- 
ceding the  sale,  in  a  newspaper  In  bis  county, 
If  there  be  one;  and  if  there  be  no  newspaper 
published  In  his  county  he  shall  give  notice 
by  written  or  printed  notice,  posted  at  the 
door  of  the  court  house  or  building  in  which 
courts  are  commonly  held,  or  the  usual  place 
of  meeting  at  the  county  commlBsioners,  for 


three  weeks  previous  to  the  sale.  Such  no- 
tice sluU  contain  a  notiScatloa  that  all  lands 
on  which  the  taxes  of  the  preceding  year 
or  years  remain  unpaid  will  be  sold  and  the 
time  and  place  of  the  sale;  and  said  notice 
must  contain  a  list  of  the  lands  to  be  »dM 
and  tbe  amount  of  taxes  both  real  and  i»er- 
sonal,  due.  The  county  treasurer  shall 
charge  and  collect  in  addition  to  the  taxes 
and  interest  and  penalty  the  sum  of  ten 
cents  on  each  tract  of  real  property  and  on 
each  town  lot  advertised  for  sale,  which 
sum  shall  be  paid  into  the  county  treasurv 
and  the  county  8baU  pay  the  costs  of  pub- 
lication, but  In  no  case  shall  the  coanty  l>e 
liable  for  more  than  tlie  amount  charged  to 
the  delinquent  lands  for  advertising." 

We  discover  no  difficulty  in  construing  the^e 
legislative  enactments  so  that  effect  may  be 
given  to  each.  In  the  first  place,  tbe  print- 
ing of  the  tax  list  is  not  Induded  Is  the  act 
of  1889.  The  original  iwction  required  con- 
tracts for  building  and  repalriag  certain 
county  buildings  to  be  let  to  the  lowest  bid- 
der. By  the  amendment  there  was  added  to 
this  class  of  contracts  all  contracts  for  fuel, 
stationery,  and  all  artldes  for  tbe  use  of  the 
county,  or  labor  to  be  performed  therefor, 
when  tbe  amount  to  t>e  imid  for  same  during 
any  one  year  exceeds  the  sum  of  $100.  Cer- 
tainly, printing  legal  notices  cannot  be  cov- 
ered by  the  terms  "fuel,  stationery  or  other 
articles  for  the  use  of  the  county,"  nor  by 
the  words  "blank  books  aad  mpplies  for  all 
county  officers."  The  word  "supplies,"  as 
here  used,  clearly  signifies  pea<41s,  paper, 
rubber  banfis,  blanks,  ink,  and  articles  of 
that  description  required  and  constantly  used 
by  county  officers.  Its  meaning  ranst  be 
measured  and  cootrolled  by  the  connection 
in  which  the  word  is  emptoyed,  the  evldrat 
purpose  of  tbe  act,  and  the  subject  to  which 
it  relates,  namely,  "etaHonery  and  other  ar- 
tlclee  for  the  ose  of  tbe  coanty";  it  being  re- 
quired that  cootimcts  for  such  articles  Rhali 
be  made  a^  the  reinilar  meeting  in  April,  to 
run  for  one  year.  I'hen  the  prlnthig  of  the 
tax  list  Is  not  emlx-aced  by  the  section  as 
amended,  unless  iu<4uded  In  the  tenn  "labor 
to  be  performed  for  tbe  county.*'  Labor  is 
"manual  exertion  of  a  toilsome  nature." 
This  Is  Its  meaning  hi  statutes,  vnless  i4ain- 
ly  used  in  another  sense.    And.  Law  Diet. 

When  the  section  was  originally  adopt- 
ed, and  when  It  was  amended,  new  counties 
were  being  organized;  courthouses,  jails,  and 
other  county  boildtngs  were  being  erected; 
the  counties  were  Deeding  and  employing 
manual  labor.  They  need  and  employ  that 
kind  of  labor  at  all  times.  Tbe  amendment 
merely  made  the  original  section  include 
such  labor.  We  find  notfahig  in  the  statute 
demanding,  or  even  so^cestlng,  that  a  more 
extended  meanli^  should  be  given  the  word 
than  Is  ordinarily  attached  to  It.  Had  the 
legislature  Intended  to  Include  tbe  printing 
of  legal  notices,— In  Itstif  on  Item  of  consid- 
erable expense  and  lmportiL|Me.-7lt^  would 
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certainly  nave  made  vm  of  more  deflnlte  and 
appn^HTlate  language  than  is  employed  In 
this  amendment  The  correctness  of  this 
ccmclusioii  Is  confirmed  by  a  consideration  of 
the  act  of  1891.  abore  quoted,  wher^  tt  is 
eiqtreaidy  declared  to  be  the  duty  of  the  treaa- 
urer  to  give  the  notice  by  publication  in  a 
newqmper  in  his  county,  If  there  be  one.  If 
It  was  nndmtood  that  the  publication  was  to 
be  in  a  paper  selected  by  the  county  board,  or 
In  the  paper  whose  publisher  sboutd  mal:e 
the  lowest  bid  for  the  printing,  certainly  the 
legislature  would  hare  so  provided;  and.  If 
such  was  the  intention  of  the  lawmakers, 
they  would  not  have  used  the  concluding 
clause  of  the  section,  which  Is  entirely  Incon- 
sistent with  the  contention  that  the  price  to 
be  paid  shall  be  fixed  by  the  commissttmers. 
Construing  b<^  acts  toc:ether,  as  it  is  our 
duty  to  do,  we  think  that  upon  the  treasurer, 
and  not  the  board,  is  imposed  the  dnty  of 
designating  the  paper  In  which  to  pubUsh 
the  tax-sate  notice.  The  authorities  cited  by 
counsel  for  ai^llant  from  California  and 
Kansas  are  not  applicable,  because  the  stat- 
utes lu  those  states  are  entirely  different 
from  the  statutes  In  this  state.  The  Judg- 
ment of  the  circuit  court  is  affirmed. 


AULTMAN  CO.  v.  FERGUSON. 
(Stqueme  Court  of  Sonth  Dakota.    April  18, 

iseai 

AcnoKs — Consolidation — Dtschetion  of  Court 

— BkBACR  or  WARK4»Tr— EVIORNCB  AB  TO 

Damages— CoMPBTBNCT  or  Witness. 

1.  A  mortgagee  of  chattels  brought  claim 
and  di'livery  to  r«cuver  poeaession  of  certaio 
property  dcscribnl  Iq  the  mortgage,  which  waa 
e^vm  to  TCCure  the  price  of  an  engine  sold  bj 
plaintiff  to  defendant,  and  afterwards  com- 
menced aoother  action  to  foredose  such  mort- 
gage. Defendant,  in  its  answer  in  each  ac- 
tion, set  up  a  breach  of  warranty  of  the  en- 
gine, aad  in  the  spcond  also  dalmed  damages  for 
a  breach  of  a  sufaeeqaent  agreement  relating  to 
the  engine.  The  parties  then  atipnlated  that 
"said  forpcIoBiire  action  shall  stand  for  trial  in 
said  court  before  a  trial  of  fact  in  said  action 
in  claim  and  deUverr  "  Beld,  that  it  was  with- 
in the  discretion  of  the  court  to  order  such  ac- 
tions consolidated,  notwithstanding  the  stipu- 
lation. 

2.  In  an  action  to  forecioee  a  mortgage  given 
to  secure  the  price  of  an  engine,  and  to  recover 
possesi^Mi  of  property  covered  1^  the  mortgage, 
defendant  pleaded  a  breach  of  warranty.  Held, 
that  it  was  error  not  to  exdnde  evidence  hr 
defendant  liiai  two  years  after  snch  sale  the 
engine,  "in  Its  present  condition,"  was  of  no 
value  to  him,  but  would  have  been  worth  to 
him  $1,050  hod  it  fnlfillod  the  warranty. 

S.  A  witness  who  had  never  seen  tite  en- 
gine in  dispute,  bat  bad  heard  the  other  wit- 
nesses testify,  was  not  competent  to  state  wbat 
the  PQ^ne  was  worth  in  its  condition  as  de- 
scribed by  snch  witnesses, 

4.  A  certain  witness  and  defendant  tntified 
that  the  engine  in  (luestion  was  worth  nothing; 
but  on  cross-examination  the  fonuer  testified 
that  the  whole  trouble  with  the  engine  might 
have  been  due  to  the  slipping  of  an  eccentric,  or 
the  failure  o£  the  ramps  to  work  properly,  which 
might  have  been  caused  simply  by  the  lack  of 


a  little  packing,  and,  if  these  two  things  had 
been  fixed,  It  might  have  worked  all  right. 
Held,  that  it  was  error  not  to  permit  such  wit- 
ness to  be  ssked  how  much  time  or  expense  it 
would  take  to  make  snch  repair. 

Appeal  ftxmi  circuit  court,  BrookingB  coun- 
ty- 

Two  actions  by  the  Aultman  Company 
against  Ezra  Fergnson,— one  In  claim  and  de- 
livery, to  recover  the  possession  of  property 
described  In  a  chattel  mortgage,  and  in  aid 
of  a  foreclosure  of  snch  mortgage  by  adver- 
tisement, and  the  other  to  foreclose  such 
mortgage,— consolidated  and  tried  together. 
Prom  a  judgment  for  defendant,  and  from  an 
order  denying  a  motion  for  a  new  trial,  plain- 
tiff appeals.  Reversed. 

Cheerer  &  Hall  and  John  C  Jenkins,  for 
appellant  Mathews  &  Murphy  and  Alex- 
ander &  Hooker,  for  respondent 

FDLLRR,  J.  In  aid  of  a  f<M%closure  pro- 
ceeding by  advertisement,  plaintiff  brought 
an  action  in  claim  and  dellvwy  to  recover 
the  possession  of  certain  property  described 
In  a  chattel  mortgage,  which  It  Is  admitted 
the  defendant  aecuted  to  secure  the  pay- 
ment of  certain  promissory  notes  given  to 
plaintiff  as  part  consideration  for  a  steam  en- 
gine. In  his  answer  the  defendant  denied 
that  plaintiff  was  entitled  to  the  posses- 
sion of  tbe  property,  and,  for  a  full  and  com- 
plete defense,  relied  upon  a  breach  of  a  writ- 
ten ctmtract  necnted  by  plaintiff,  in  which 
said  engine  was  extN«ssly  warranted  In  every 
material  particular.  While  this  action  was 
pending,  and  before  the  cause  was  reached 
for  trial,  plaintiff  commenced  an  action  to 
foreclose  the  chattel  mortgage  above  men- 
tioned; and  the  defendant,  In  resistance  of 
the  action  to  foreclose,  again  set  up  in  bis 
answer  a  breach  of  the  contract  of  warranty, 
together  with  a  certain  claim  for  damages 
arising  thereon,  and  growing  out  of  a  subse- 
quent agreement  between  the  parties  in  re- 
lation thereto.  Later,  counsel  for  the  re- 
spective parties  entered  into  a  stipulation  In 
which  it  was  agreed  in  writing  that  "said 
foreclosure  action  shall  stand  for  trial  in 
said  court  before  a  trial  of  fact  in  said  action 
in  claim  and  delivery."  Before  the  trial, 
counsel  for  defendant,  upon  the  ground  that 
both  causes  involved  tbe  same  issues  and 
subject-matter,  moved  the  court— and.  over 
the  objection  of  counsel  for  plaintiff,  obtain- 
ed an  order— that  said  actions  be  consolidat- 
ed and  tried  together,  leave  to  die  an  amend- 
ed complaint  being  granted.  The  amended 
complaint  in  the  action  as  consolidated,  and 
the  answer  thereto,  presented  all  the  facts 
at  Issue  prior  to  the  order  requiring  the  two 
cases  to  be  tried  together.  The  jury  found 
for  the  defendant  upon  all  the  Issues,  and 
returned  a  verdict  upon  his  conuterclalm 
against  plaintiff  for  $100.  This  appeal  Is 
from  a  Judgment  accordingly  entered,  and 
from  an  order  overruling  a  motion  for  a  new 
trlaL  Upon  sufficient  cause  iShown  toi  ibis 
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court  the  Aultman  Compauy,  by  anbstltutloii, 

has  been  made  the  party  appellant. 

To  avoid  unnecessary  costs,  promote  the 
convenience  of  litigants,  and  subserve  the 
ends  of  Justice,  courts  are  authorized.  In  the 
exercise  of  a  sound  legal  discretion,  to  con- 
solidate two  or  more  actions  pending  at  the 
same  time  between  the  same  parties.  It  be- 
ing obvious  that  a  trial  of  either  of  the  ac- 
tions consolidated  would  virtually  settle  ev- 
ery material  question  involved  In  the  other, 
the  laudable  object  to  accomplish  which  the 
order  was  made  is  clearly  apparent;  and, 
as  no  specIQc  objection  was  entered  to  the 
ruling  of  the  court  upon  the  motion  to  con- 
solidate, its  action  ought  not  to  be  reviewed 
and  reversed,  in  the  absence  of  a  claim  that 
appellant  was  prejudiced  thereby.  If,  by  the 
stipulation  that  the  foreclosure  suit  should 
stand  for  trial  before  the  action  in  claim 
and  delivery,  It  was  Intended  to  have  the 
laner  abide  the  result  of  the  former,  a  quasi 
consolidation  was  thereby  effected,  and  ap- 
pellant has  nothing  of  which  to  complain. 
Confessedly,  according  to  the  terms  of  the 
notes  and  mortgage,  a  default  existed,  and 
appellant's  right  to  the  immediate  posses- 
sion of  the  mortgaged  chattels,  for  the  pur- 
pose of  foreclosure,  was  the  controlling  ques- 
tion In  each  of  the  actions,  both  of  which 
stood  upon  the  calendar  for  trial  at  the  same 
term.  Presumptively,  the  stipulation  as  to 
the  order  of  trial  was  made  subject  to  the 
approval  of  the  court  although  It  does  not 
atttrmatlvely  appear  that  its  attention  was 
ever  called  thereto.  Whether,  In  any  event, 
a  court  would  be  bound  by  an  express  stip- 
ulation of  the  parties  not  to  consolidate  two 
or  more  causes,  Is  a  question  which  the  rec- 
ord does  Dot  present.  Independently  of  stat- 
utes, it  would  seem  that  courts  ought  not, 
by  stipulation  of  counsel,  to  be  deprived  of 
their  Inherent  power  "to  make  orders  which 
will  expedite  business,  and  prevent  coats  and 
a  multiplicity  of  suits,  when  one  action  will 
answer  the  purposes  of  justice."  4  Knc.  PI. 
Sc.  Prac.  p.  676,  and  cases  collated  under  the 
title,  "Consolidation  of  Actions."  As  the  or^ 
der  consolidating  the  coses  was  clearly  with- 
in the  exercise  of  Judicial  discretion,  the  same 
will  not  be  disturbed.  Wilkinson  v.  Black, 
80  Ala.  329:  Lewis  v.  Daniel,  4o  Ga.  124; 
Lindsay  v.  Wayland, '17  Ark.  385;  Den  v. 
Fen,  9  N.  J.  Law,  335.  Goausel's  contention 
that,  under  section  5312  of  the  Compiled 
Laws,  the  court  was  without  power  to  order 
the  two  cases  pending  to  be  tried  together. 
Is  not  sustainable.  The  sale  of  the  engine 
evidenced  by  the  notes  and  mortgage  was 
the  trausnction  out  of  which  both  actions 
arose,  and  the  mortgaged  property  was  the 
subject-matter,  to  some  extent.  Involved  In 
each  case.  Furthermore,  the  ultimate  object 
sought  to  be  attained  in  each  instance  was 
a  foreclosure  of  said  mortgage  by  a  sale  of 
the  property  described  in  the  amended  and 
In  the  original  complaints.  Under  such  cir- 
cumstances, a  cause  of  action  aoondtog  In 


tort  may  be  Joined  with  one  arislDg?  npon 
contract  Comp.  Laws,  {  4032;  Bisbop  v. 
Railway  Co.,  67  Wis.  610.  31  N.  W.  219, 

On  direct  examination,  and  in  his  own  be- 
half, respondent  was  Interrogated  and  testi- 
fied as  follows:  "Q.  Now,  Mr.  Fei^nson,  you 
may  tell  the  Jury  what  the  value  of  this  CTi^lne 
In  controversy,  which  you  purchased  from  C- 
Aultman  &  Co.,  was  to  yon.  In  its  condition 
as  it  was  at  the  time  Mr.  Bain  left  your  farm, 
or  the  farm  where  be  was  attempting  to  re- 
pair it  and  when  you  hauled  it  back  to 
Elkton.  (Objected  to  by  plaintlfr'a  coonaei 
as  Incompetent  irrelevant  and  immaterial- 
and  not  the  proper  basis  of  damages,  nnder 
the  pleadings.    Objection  overruled.  Excep- 
tion taken  by  the  plainttfl.)  A.  It  had  no 
value.  Q.  Mr.  FeTg:a8oii,  what  would  tbls  en- 
gine have  been  worth  to  you,  if  It  had  d<«e  tbe 
work  of  a  good,  ten  horse  power  engine,  that 
had  been  worked  same  amount  that  you  had 
prior  to  that?  (Same  objection  by  the  plain- 
tlCf  as  laat  above.  Objection  overruled.  Ex- 
ception taken  by  the  plaintiff.)  A.  It  would 
have  been  WMth  $1,050."    E.  P.  WolfT.  who 
appears  never  to  have  seen  the  engine,  wa.s 
called  in  respondent's  behalf,  and,  after  stat- 
ing that  he  had  heard  the  testimony  of  other 
witnesses  as  to  the  working  of  the  engine 
and  Its  value,  was  asked  the  following  ques- 
tion:  "You  may  state  what  that  engine,  in 
the  condition  aa  It  then  was,  as  described  by 
the  witnesses  of  this  action,  is  worth."  Over 
an  objection,  valid  and  sufficiently  specific, 
under  any  theory  of  the  case,  the  witness 
was  allowed  to  answer  that  the  engine  was 
entirely   worthless.    On  cross-examination, 
after  testifying,  In  effect  that  the  whole 
trouble  with  the  engine  might  have  been  du«< 
to  the  slipping  of  an  eccentric,  or  the  failure 
of  the  pumps    to  wcwk  properly,  "whU-b 
might  have  been  caused  simjrfy  by  the  lack 
of  a  little  packing,  and,  if  these  two  thin?s 
had  been  fised,  It  might  have  worked  all 
right"  he  was  asked  the  following  question, 
to  which  an  objection  was,  by  the  court 
sustained:    "Now,  how  much  time  or  ex- 
pense would  It  take  to  make  these  repairs?" 
As  a  complete  defense  to  appellant's  caa«e 
of  action,  respondent  pleaded  and  relied  up- 
on a  rescission  of  the  contract  of  purchase: 
and  the  undisputed  evidence  shows  that  be 
did  actually  return  the  engine,  and  demand 
of  appellant  the  money  advanced,  together 
with  a  surrender  of  his  notes  and  mortgage 
given  as  consideration  therefor.  Were  we  to 
assume,  under  the  pleadings  and  theory  up- 
on  which  the  case  was  tried,  the  true  mear^ 
ure  of  damages  to  be  the  difference  between 
the  actual  value  of  the  engine  and  what  It 
would  have  been  worth  had  It  fully  complied 
with  the  terms  of  the  warranty,  the  evidence 
of  value  offered  and  received  would  still  be 
clearly  inadmissible.  The  sale  and  contract 
of  warranty  were  made  and  entered  into  on 
the  Sth  day  of  October,  1890;  and  respondent 
was  allowed  to  state  to  the  Jury,  aa  a  meas- 
ure by  which  to  compute^  bis  dunasca,  that 
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on  the  13tb  day  of  September,  1892,  the  en- 
gine. In  its  prca«it  condition,  was  of  no  Talue 
to  him,  but  that  it  would  have  been  worth 
to  him  $1,050.  had  It  fulfilled  the  warranty. 
The  court  erred  In  overrallng  the  objection 
to  the  question,  and  In  declining  to  sustain 
appellant's  motion  to  strike  out  the  answer. 
The  question  of  value,  when  material,  ia  not 
vstully  establlsbed  by  the  opinion  of  a  wit- 
ness as  to  what  an  artiole  la  worth  to  him; 
and  section  4593  of  the  Compiled  Laws  pro- 
vides that  "the  detriment  caused  by  a  breach 
of  warranty  of  the  quality  of  personal  prop- 
erty, Is  deemed  to  be  the  excess.  If  any,  of 
the  value  which  the  property  would  have  had 
at  the  time  to  which  the  wairanty  referred, 
If  It  had  been  complied  with,  over  Its  actual 
value  at  that  time."  The  question  as  to  the 
value  of  the  en^ne,  propounded  to  the  wit- 
ness Wolff,  who  was  testifying  as  an  expert, 
was  clearly  incompetent,  and  invaded  the 
province  of  the  Jury,  because  it  required  him 
to  consider,  weigh,  characterize,  and  draw  a 
conclusion  of  fact  as  to  the  effect  of,  the  tes- 
timony of  other  witnesses.  Dexter  v.  Hall, 
15  Wall  »;  Kerr  v.  Lonsford  (W.  Va.)  8  S. 
E.  403.  rrhe  object  of  all  questions  to  ex- 
perts [says  Mr.  Rice]  should  be  to  obtain 
their  opinion  as  to  the  matter  of  skill  or 
science  which  Is  In  controversy,  and  at  the 
same  time  to  exclude  their  opinion  as  to 
the  effect  of  the  evidence.  •  •  •  If  they 
require  the  witness  to  draw  a  conclusion  of 
fact,  they  should  be  excluded."  1  Rice,  Ev. 
831;  Hunt  v.  GasUght  Co.,  8  Allen,  169.  If, 
under  any  drcumstances,  it  was  competent 
for  the  witness  WoICT  to  testify  as  to  the 
condition  or  value  of  the  engine,  he  ought 
to  have  been  allowed  to  respond  to  the  ques- 
tion proponnded  on  cross-examination  by 
counsel  for  appellant. 

Other  questions  presented  by  the  assign- 
ments of  error  require  no  special  attention. 
The  Ju^^ent  is  reversed,  and  a  new  trial  Is 
ordered. 


BRADY  V.  KREUGER  et  tl. 
(Sopreme  Court  of  South  Dakota.    April  IS. 
1808.) 

Ejectmest— ScprioiBSCT  or  CouPLAiyT — Right 
OP  Pahtskr  to  Mai  stain — Appeal — Practice 

— ASSIGIfMBNT  OF  EltROK — HOMBSTtAD — CaNNOT 

BB  AcQiriKau  IK  Paktnbhship  Phopbrtt— Oi- 

VORGBD  WtPX  XOT  EnTITLBD. 

1.  A  complaint  alleging  that  plaintiff  was 
the  owner  and  seised  in  fee  of  certain  premises; 
that,  while  such  owner  and  seised  and  poflaessed 
of  the  premises,  defendant  unlawiFally  entered 
upon  the  second  story  thereof,  and  ousted  and 
ejected  plaintiff  therefrom,  snd  has  ever  sioce 
withhdd  possession  from  plaintiff,  to  his  diim- 
age;  concluding  with  dentand  for  judgment  for 
posaeSBlon  and  damages,— is  sufficient  as  a  com- 
plaint for  the  recovery  of  possession  of  real 
property. 

2.  A  partner,  being  a  tenant  in  common  with 
fais  co-partner,  may  recover  posBession  of  the 
whole  of  the  firm  real  estate,  as  against  one 
holding  the  same  without  title. 

3.  Where  there  baa  l>een  a  motion  to  direct 


a  verdict,  the  court  Is  required,  on  appeal,  to  re- 
view the  evidence,  in  order  to  determme  whcth. 
er,  as  a  matter  of  law,  the  verdict  was  properly 
directed,  or  the  motion  denied;  and  in  such 
case  it  ia  not  necessary  that  the  bill  of  exceptions 
should  s^ify  the  particulars  in  which  the  evi- 
dence Is  insufficient. 

4.  Under  Comp.  Laws  1887,  S  4034,  pro- 
viding that  each  member  of  a  partnership  may 
regnire  the  firm  property  to  be  applied  to  the 
discharge  of  its  debts,  and  has  a  lien  on  the 
shares  of  the  other  partners  for  this  purpose, 
a  partner  cannot,  by  obtaining  possession  of,  and 
oaiDg  as  a  resideQce,  firm  real  estate,  acquire 
a  homeetead  right  ther^. 

5.  Where  real  estate  has  been  occupied  as 
a  homestead  by  hnslund  and  wife,  the  wife, 
upon  being  divorced  from  her  husband,  retains 
no  right  to  a  homestead  in  the  luemlaes,  In  the 
absence  of  a  decree  to  that  effect. 

Appeal  f  rcnn  circuit  court,  Campbell  coun^. 

Action  brought  by  Jamee  O.  Brady  asalnst 
H.  J.  Kreuger  and  Minute  Nldrow  to  recoTer 
poBsession  of  certain  real  estate.  There  was 
Judgment  for  plaintiff,  and  defendants  ai>- 
pealed.  Affirmed. 

H.  J.  Kreuger,  C.  H.  Barron,  and  Albert 
Gunderfwn,  for  appellants.  John  H.  Perry 
(Homer  &  Stewart,  of  counsel),  for  respond- 
ent 


CORSON,  P.  J.  This  was  an  action  to  re- 
cover the  possession  of  real  property,  and 
damages  for  its  detention.  The  action  was 
originally  commenced  against  Kreuger  alone, 
but  subsequently  Minnie  Nidrow  (formerly 
Minnie  Kipp)  was  made  a  [>arty  defendant 
by  an  amendment  to  the  answer.  Kreuger, 
in  his  answer,  denies  the  ownership  of  tbe 
plaintiff,  and  alleges,  In  substance,  that  Min- 
nie Kipp  was  at  all  times  mentioned  In  the 
complaint  In  the  lawful  and  peaceable  pos- 
session of  the  second  story  of  tbe  building 
on  said  premises,  by  virtue  of  a  homestead 
right  thereto  as  the  wife  of  John  Kipp,  and 
that  defendant  was  in  the  possession  of  the 
same  as  her  agent.  Tbe  facts,  as  disclosed 
by  the  evidence,  briefly  stated,  are  as  fol- 
lows: John  H.  Kipp  and  Samuel  O.  Overby, 
prior  to  April  11,  1893,  were  partners  hi  a 
general  retail  mercantile  business,  under  the 
firm  name  of  Kipp  &  Overby.  The  second 
story  of  the  building  in  which  this  mercan- 
tile business  was  carried  on  was  occupied  by 
Kipp  and  family  and  said  Overby  as  a  resi- 
dence. On  the  last-mentioned  day,  Overby 
conveyed  his  interest  in  the  real  and  per- 
sonal property  of  tbe  luirtnership  to  plain- 
tiff, Brady,  and  the  business  was  continued 
under  the  firm  name  of  Kipp  &  Brady  until 
November,  1893,  when  Brady  purchased 
Kipp's  interest  in  the  partnership.  The  lots 
and  building  thereon  used  as  the  store  and 
dwelling  house  were  partnership  property. 
At  the  time  Kipp  sold  his  interest  to  Brady, 
Kipp  and  his  family  still  occupied  the  said 
second  story  of  the  store  building,  but  the 
deed  to  the  real  property  was  not  signed  by 
Mrs.  Kipp.  In  December,  1893,  a  decree  of 
divorce  vras  granted,  dissolving  the  marriage 
between  Mr.  .nd  Mra  Klp^rgf^gJ^J^u- 
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tlnued  to  occupy  the  second  story  of  the 
store  until  March,  18&4,  when  she,  desiring 
to  visit  friends  In  the  E^t,  requested  Kren- 
ger  to  occupy  the  rooms  for  her  In  her  al>- 
sence,  and  he  was  so  occupying  them  when 
this  action  was  commenced.  At  the  close  of 
all  the  evidence  the  court,  on  motion  of 
plaintiff,  directed  a  verdict  In  his  favor,  and 
from  the  judgment  entered  therein  the  de- 
fendants appeal. 

At  the  commencement  of  the  trial,  coun- 
sel for  the  defendants  objected  to  any  evi- 
dence being  given  under  the  complaint,  upon 
the  grounds  (1)  that  the  court  liad  no  jurlB- 
dlction;  (2)  because  the  complaint  did  not 
EEtate  facts  sufficient  to  constitute  a  cause  of 
action.  This  objection  was  overroled,  and 
the  defendants  duly  excepted.  This  ruling 
was  clearly  correct,  as  the  action  is  one  to 
recover  the  possession  of  real  property,  and 
damages  for  withholding  the  same,  and  con- 
tains all  the  averments  essential  to  a  good 
con^jlaint  in  such  an  action.  The  plaintiff 
alleges  that  on  November  9,  1803,  he  was  the 
owner,  and  was  seised  in  fee,  of  the  prem- 
ises, describing  them  fully;  that  on  March 
1,  1894,  and  while  the  plaintiff  was  such 
owner  and  seised  and  possessed  of  the  said 
premises,  the  defendants  unlawfully  entered 
upon  the  second  story  of  said  premises,  and 
ousted  and  ejected  the  plaintiff  therefrom, 
and  ever  since  have  withheld  the  possession 
of  the  same  from  the  plaintiff,  to  his  dam- 
age in  the  sum  of  $200.  It  alleges  that  the 
value  of  the  rents  and  profits  of  said  prem- 
ises so  unlawfully  withheld  from  March  1, 
1804,  Is  $200,  and  plaintiff  demands  judg- 
ment for  tlie  possession,  and  $200  damages. 
The  appellants  contend  that  the  action  was 
one  In  forcible  entry  and  detainer,  of  whieh 
the  circuit  court  has  not  original  Jurisdic- 
Uon,  but  only  appellate  Jurisdiction.  But  In 
this  contention  the  counsel  are  clearly  in 
error.  The  complaint  is  sufficient  as  a  com- 
plaint for  the  recovery  of  the  possession  of 
real  property,  but  fails  to  allege  several  es- 
sential facts  necessary  to  eonetitnte  an  ac- 
tion for  fordUe  entry  and  detainer.  Payne 
V.  Treadwen.  IB  OaL  240;  section  6078,  Gmip. 

liBWS. 

At  the  close  of  tbe  evidence  on  the  part 
of  the  plaintiff,  the  defendants  moved  tbe 
court  to  direct  a  verdict  for  the  defendants. 
This  was  denied,  and  exception  taken;  but 
as  the  defendants  proceeded  to  introduce 
evidence  on  the  part  of  the  defense,  and 
subsequently  moved  for  a  direction  of  a 
verdict  at  the  close  of  all  the  evidence,  this 
exception  will  not  be  further  considered. 

At  the  close  of  all  the  evidence  the  plain- 
tiff and  defendants  moved  for  a  direction  of 
the  verdict  The  motion  of  the  plaintiff  will 
be  considered  first  in  order,  as  its  disposi- 
tion will  determine  the  motion  of  the  de- 
fendants. The  coimael  for  the  re8i)ondent 
raises  a  preliminary  question,  and  that  Is 
tha-t  this  court  cannot  review  the  evidence, 
(or  the  reason  that  tbe  bill  of  exceptions 


does  not  contain  any  specificatioo  of  the 
particulars  In  which  the  evidence  is  alleged 
to  be  insufficient  to  support  the  venlic't. 
The  respondent  has  filed  an  additional  ab- 
stract, In  which  he  asserts  that  the  bill  of 
exceptions  contains  no  statement  of  the  i>ar- 
ticnlars  in  which  tbe  evidence  Is  alleged  to 
be  Insuffldent,  and  as  this  Is  not  denied  by 
the  appellants,  it  will  be  taken  to  be  tme. 
But  the  counsel  Is  deaiiy  In  error  in  his  con- 
tention. Tbe  statement  or  bin  of  exceptions 
is  only  required  to  specify  tbe  particulars  in 
which  the  evidence  Is  alleged  to  be  Insuf- 
ficient to  justify  the  verdict  or  other  deci- 
Bkin  when  one  of  the  grounds  of  a  motion 
for  a  new  trial  is  tbe  insnfficlency  of  the 
evidence  to  justify  the  verdict  or  decision. 
Section  6000,  Conv).  Laws.  A  motiou  to  di- 
rect a  verdict  presents  a  question  of  law. 
which  requires  tbe  court  to  review  the  evi- 
dence In  order  to  determine  whether  or  not, 
as  matter  of  law,  the  verdict  was  properly 
directed,  or  the  motion  denied. 

It  Is  contended  by  the  appellants:  Firm, 
that  the  husband  and  wife  have  a  homestead 
interest  in  partnership  real  prt^rty.  and 
that  no  conveyance  of  sneh  homestead  can 
be  made  by  tbe  husband  alone.  Second,  that 
after  a  divorce  the  wife  retains  her  Interest 
In  the  h<»nestead,  and  tliat,  under  the  facts 
proven  in  this  case,  she  was  entitled  to  re- 
tain possession  of  the  premises  occupied  by 
herself  and  husband  at  the  time  the  divorce 
was  granted.  Third,  that  the  conveyance 
made  by  Kipp  of  his  half  Interest  In  tbe  part- 
nership property  was  ^Molutely  toM.  All  of 
these  propositioDB  are  coDtrDverted  by  tbe 
respondent 

The  real  property  In  controversy  beli%  part- 
nership ptopeity,  no  homestead  rights  there- 
in could  be  acquired  by  Mr.  and  Mrs.  Kipp. 
as  against  the  co-partner.  Section  40S4, 
Comp.  Laws,  provides  that  "each  member 
(rf  a  partner^ip  may  require  Its  property  to 
be  applied  to  tbe  discharge  of  its  debts,  and 
has  a  lien  upon  the  shares  of  the  other  pan- 
ners  for  this  purpose  and  for  the  payment  of 
the  general  balance.  If  any,  due  to  him." 
Real  estate  belonging  to  a  co-partnership  is 
subject  to  the  same  rules  as  the  persooal 
property  of  such  co-partnership.  Belts  v. 
Letcher.  1  S.  D.  197.  46  N.  W.  1S3.  In  the 
case  at  bar  the  plaintiff,  as  part  of  the  con- 
slderation  for  the  sale  to  him  by  Kipp  of  bis 
Interest  In  the  co-partnership  property,  agreed 
to  imy  the  partnership  debte  and  save  Kipp 
harmless  therefrom.  To  hold  that  a  partner, 
by  obtaining  possession  of,  and  using  as  a 
residence,  partnership  real  estate,  could  ac- 
quire a  homestead  right  therein,  as  against 
bis  co-partner,  would  lead  to  great  injustice 
and  wrong  by  one  partner  to  his  co-partocr. 
We  think  both  the  spirit  and  policy  of  the 
law  are  clearly  against  such  a  claim.  If 
Kipp  could  not  have  claimed  this  propeny 
as  homestead  property,  as  against  the  plain- 
tiff, bis  wife  would  occupy  no  better  positira 
than  ber  husband.  n  r^r\cf](> 
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There  la,  however.  aDOther—and  perhaps 
more  MtlsfiKtory— ground  upon  which  the 
mUnc  of  the  court  can  be  auBtaliwd,  and 
that  is  that  the  defendant  Ulnnle  NIdrow 
(formeriy  Ulnnie  Kipp),  having  been  divor- 
ced from  ber  hosband  In  the  faU  of  180S, 
ceased  to  have  any  right  to  the  occupancr  of 
the  homestead  profwrty  (adtulttlng  that  there 
could  have  bten  such  ^  right  in  co-partner- 
abip  property)  aft«  she  ceased  to  be  the  wife 
of  Klpp,  who  had  the  legal  title  to  the  prop- 
erty at  the  time  be  transferred  the  same  to 
the  plaintiff.  The  only  evMeuce  of  the  di- 
vorce was  die  admission  of  Minnie  NIdrow 
when  on  the  witness  stand  as  a  witness. 
She  stated  that  In  December,  1883,  there 
were  divorce  proceedings  between  her  and 
her  husband,  and  that  a  divorce  was  granted, 
and  that  ber  name  was  then  Minnie  Mldrow, 
but  was  formerly  Minnie  Klpp^  Tbls  evi- 
dence was  admitted  wlUmit  objection,  and 
prima  facie  esrabllsbed  the  divorce;  and,  as 
her  evidence  was  not  controverted  or  dis- 
puted, we  most  assume  that  a  divorce  was 
property  granted.  Appellants  contend  that 
this  court  will  i«esume,  In  the  absence  of 
evidence  to  the  contrary,  that  the  decree  gaw 
her  the  right  to  retain  possessum  of  tb« 
homestead.  But  this  we  cannot  do.  Courts 
will  sometimes  Indulge  in  presumpUoos  to 
snpport  a  Judgment  of  a  court,  but  never  to 
reverse  It  In  the  absence,  therefore,  of  any 
proof  as  to  the  contents  of  the  decree  of  di- 
vorce, we  cannot  presume  It  ctmtalned  any- 
thing favorable  to  the  defendants.  The  re- 
lation of  husband  and  wife  having  terminat- 
ed, the  wife  ceased  to  have  any  claim  upwi 
or  right  In  the  husband's  property,  whether 
homestead  or  otherwise,  unless  such  rights 
were  preserved  by  the  decree  of  the  court 
If  the  decree  of  the  court  preserved  ber 
rights  to  the  homestead,  or  omferred  upon 
her  any  other  privileges  In,  or  IntCTests  In  or 
to,  the  property  of  the  husband,  the  burden 
was  upon  her  to  establish  snch  rights  by  tbe 
decree,  as  she  cle^y  would  have  ho  right  to 
the  possession  of  the  homestead  aft^  a  de- 
cree of  divorce  bad  been  granted,  unless  sav- 
ed by  Uie  decree.  There  being  In  this  state 
no  right  of  dower,  or  other  absolute  claim 
of  the  wife  upon  the  property  of  the  hus- 
band, except  under  the  law  of  succession,  as 
his  widow,  or  under  a  homestead  claim  which 
exists  In  tavw  of  a  wife  or  widow,  and  which 
depends  solely  upon  the  fact  that  she  Is  such 
wife  or  widow,  she  can  only  avail  herself  of 
these  dalms  by  showing  that  she  occupies 
either  one  or  the  other  of  these  relatl<»is 
named,  to  the  husband.  As  the  wife,  upon  a 
dissolution  ctf  the  marrlsge,  censes  to  be  tbe 
wife,  and  can  never  be  the  widow,  of  her  di- 
vorced husband,  her  idalms  upon  his  prop- 
erty, neceasiiri^,  also  cease  and  terminate 
upon  the  divorce.  RoshoU  v.  Mehus  (N.  D.) 
57  N.  W.  783.  It  was  undoubtedly  for  these 
reasons  that  the  legidature  of  this  state  has 
conferred  upon  the  courts  In  which  a  decree 
of  divorce  may  be  obtained  such  com;H%ben- 


sive  powers  fbr  r^nlating  and  settling  the 
rights  of  the  wife  in  the  luroperty  of  the  hus- 
band. 8ectl(»is  25S1-25SO,  (^p.  Laws.  The 
rights  of  the  wife,  therefore.  In  ber  husband's 
estate,  after  a  divorce  is  granted,  are  regu- 
lated and  determined  exclusively  by  the  pro- 
Tlsitms  of  the  decree  of  divorce,  unless  there 
Is  some  valid  contract  between  the  husband 
and  wife.  When  a  wife,  after  the  divorce, 
seeks  to  assert  any  claim  to  any  i>art  of  the 
buBbaud's  property,— taomestead  or  otherwise, 
—she  must  establish  that  right  by  the  decree, 
or  by  a  valid  cmtraet  between  huwlf  and 
husband.  In  tbe  case  at  bar  the  defendants 
failed  to  show  any  Bxxh  right  Neither  Mrs. 
Kipp  nor  Kreuger  presented  any  valid  de- 
fense to  plaintiff's  claim  for  the  possesion 
of  the  property,  and  hence  the  plaintiff  was 
entitled  to  a  verdict,  as  mattor  of  law. 

Appellants  further  contend  that*  as  the  deed 
fr<Mu  Kipp  to  Brady  was  executed  sxior  to 
the  granting  of  the  divorce.  It  was  void,  and 
plaintiff  was  not  entitled  to  recover  tbe  pos- 
session of  tbe  pmnlses  from  the  defoidants, 
as  a  plaintiff  must  recover.  If  at  all,  uixm  tbe 
strength  of  his  own  title.  A  conveyance  of 
the  homestead,  not  executed  by  both  husband 
and  wife,  the  statute  declares,  "shall  ba  of 
no  validity."  Section  2451,  Comp.  Laws, 
amended  by  chapters  7G,  77,  laws  1881. 
Whether  such  a  deed  Is  absolutely  void  for 
all  purposes,  or  only  Invalid  as  against  tbe 
party  baviug  a  homestead  right.  It  is  not  nec- 
essary now  to  determine,  as  the  iHaintUC  was 
the  owner  of  an  undivided  one-half  Interest 
In  the  property  by  reason  of  his  purchase 
from  Overby,  and  was  therefore  at  least  a 
tenant  in  common  with  Kipp;  and,  as  against 
one  without  title,  he  could  recover  tbe  pos- 
session of  the  whole  prcq)eriy,  as  such  ten- 
ant In  common.  Granting,  therefore,  that 
the  deed  from  Klpp  to  him  was  void,  the  di- 
rection of  a  verdict  was  proper,  as  against 
parties  showing  no  r^t  to  the  possessioa  ot 
the  property.  Collier  v.  Corbett,  15  OaL  183; 
Treat  v.  HelUy,  35  Gal  129.  Finding  no  error 
in  the  record,  the  judgment  of  the  circuit 
court  la  affirmed. 


LOVELL  et  al.  v.  McCAUGHBY  el  aL 
(Supreme  Court  Of  South  Dakota.    April  IS, 
1806.) 

CosTMACT  —  Rkscission  roH  Fkadd  —  Retdbit  or 

CONSIDEKATION, 

Aq  ActioD  will  not  lie  to  regcind  for  frniiil 
n  contract  under  wbicb  pnrt  of  the  consideration 
has  tteen  rnceived.  onlem  the  plamtiS  bu  re- 
Hrored  or  offers  to  reRtorp  tbe  .consid«'iitiou  he 
bus  received,  as  required  by  Comp.  Laws,  i 
3591. 

Appeal  from  circuit  court.  Beadle  county. 

Action  by  Albert  Lovell  and  others  atialn^ 
E.  3.  McCaughey  and  another  for  rescission 
of  a  contract  From  a  Judgment  fw  plain- 
tiffs. def«idants  appeal.  Bevnsed. 

J.  M.  Davis  and  K.  U.  Brown,  for  appd- 
lants.   T.  U.  Null,  for  reaponctenta.  . 
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FULLER,  J.  This  action,  based  upon  al- 
leged fraudfilent  representatione,  was  to  re- 
Rcfnd  a  contract  for  the  sale  or  exchange  of 
Huron  real  property  fot  certain  suburban  lots 
In  Sioux  City,  Iowa.  The  court  before  whom 
the  ease  was  tried  without  a  jury  found  upon 
all  the  iBsnes  for  plalntUfe  against  the  de- 
fendants, and  from  a  judgment  directing  the 
defendants  to  reconvey  said  Huron  property 
to  plaintiffs,  and  to  account  for  the  rents 
and  profits  theieof,  the  defendants  appeal. 
Respondent  Albert  Lovell  exchanged  a  house 
and  lot  In  Huron  for  20  nnimproved  lots  slt- 
nated  In  Lynn,. a  suburb  of  Sioux  City.  His 
claim  Is  that  he  was  ^  app^ants  Induced  to 
convey  and  deliver  up  the  possession  of  his 
proper^  by  means  of  the  following  false  and 
fraudulent  repree^tations  and  pretraislons: 
That  the  Sioux  City  property  belonged  to  ap- 
pellants, and  was  reasonably  worth  $400  per 
lot;  tliat  by  paying  an  Incumbrance  ot  $225 
per  left,  or  $4,800,  according  to  the  tenns  of 
his  agreement,  he  could  and  would  receive  a 
perfect  title  to  said  propoty;  and  that  the 
same  was  not  subject  to  overflow  from  the 
Floyd  river.  It  appears  from  the  evidence 
that  the  respondent  solicited  the  exchange  of 
property  titter  having  frequently  visited  and 
carefully  examined  the  Lynn  property  claim- 
ed by  appellants,  and  consisting  of  a  list  of 
fK)  lots,  from  which  he  selected,  as  being  the 
most  desirable,  the  20  described  In  his  con- 
tract or  bond  for  a  deed.  tJpon  several  oc- 
casions Immediately  prior  to  the  transaction 
complained  of  he  had  talked  with  numerous 
disinterested  persons  concerning  the  value 
of  the  lots,  the  desirability  of  the  location, 
and  the  ensuing  prospects  of  the  city,  so  that 
he  was  fully  advised  of  the  location,  charac- 
ter, and  current  price  of  the  property  before 
he  called  upon  appellants,  and  entered  Into 
negotiations  therefor.  Pursuant  to  the  con- 
tract entered  into  on  the  24th  day  of  Jan- 
uary, 1891,  respondents  conveyed  to  appd- 
lants  their  Huron  property,  free  from  In- 
cumbrance, and  to(A  in  exchange  therefor  the 
20  lots  above  mentioned,  upon  the  following 
condltloDs:  "Subject  to  an  indebtedness  of 
$225  uiKHi  each  and  every  lot,  which  indebt- 
edness said  Albert  Lev  ell  hereby  agrees  to 
and  does  assume  as  part  of  consideration  of 
this  agreement,  and  hert^by  agrees  to  pay  one- 
third  of  said  Indebtedness  on  each  of  said 
lots  to  said  McCaughey  and  Brown,  In  cash, 
on  or  before  (at  option  of  said  Lovell)  August 
1,  1891^  one-third  In  cash  by  August  1,  1892, 
balance  by  August  1.  1893,  with  8  per  cent 
interest  on  deferred  payments  until  fully 
Itald.  That  on  payments  of  $225  and  Inter- 
est due  thereon,  as  above,  first  parties  will 
make  warranty  deed  to  any  of  said  lots  as 
second  party  may  require  to  be  deeded." 
Immediately  appeUants  under  tbelr  deed  and 
reap<mdenta  under  their  contract  went  into 
peaceable,  continuous,  and  actual  possession 
of  their  respective  properties,  and  have  so 
remained  wlttaoot  IntemiptlMi.  At  the  date 
of  the  contract  tietween  the  parties  to  tUs 


suit  appellants  were  in  possession  of  tbe  lir^x 
of  the  lots  ftvm  which  respondents  made 
their  selection,  under  a  contract  of  piircba<^^ 
bearing  date  July  29,  1890,  executed  and  de- 
livered to  them  by  the  Slonx  City  Valley 
Land   Company,   In   which   said  company 
agreed,  upcm  payment  of  $225  per  lot.  to  cod- 
vey  by  warranty  deed,  free  from  Incumbrance, 
any  or  all  of  said  lots  to  appellants,  their 
heirs  or  assigns,  when  called  upon  so  to  do 
at  any  time  prior  to  August  1,  1891.  Cod- 
ceming  lots  for  which  lutyinent  had  not  been 
made  as  above  specified  on  the  1st  day  of 
August,  1801,  appellants,  at  tbelr  election,  on 
said  day  had  the  right,  under  this  contract, 
to  pay  in  cash  one-fifth  of  the  aggr^ate 
amount  of  the  purchase  price  at  $223  per  lot, 
and  to  execute  in  settlement  for  the  balance 
their  promissory  notes  secured  by  a  mortgage 
upon  the  premises,  payable  In  three  equal 
annual  installments,  with  interest  at  7  per 
cent,  per  annum,  and  at  any  time,  and  as 
often  as  $225  was  iwld  upon  said  Indebted- 
ness, the  mortgage  was  to  be  released  from 
said  lot  or  lots,  as  apptSlants  might  desig- 
nate; and  a  warranty  deed  therefor,  convey- 
ing a  title  free  from  reasonable  doubt,  was 
to  be  executed  by  the  grantor  to  appellants, 
their  hrirs  or  assigns.    This  contract  con- 
tains other  conditions  optional  to  appellants, 
with  reference  to  the  00  lots,  which  it  wU) 
not  be  necessary  to  notice.    While  resjKiDd- 
ents  never  made  nor  attempted  to  make  the 
(oie-thlrd,  or  $1,500,  payment  falling  due  Au- 
gust 1,  1891,  they  did,  during  the  life  of  the 
contract,   pay  $226,  for  which  appellants 
caused  to  be  exeaited  and  delivered  to  re- 
spondents, according  to  the  terms  of  their 
contract  and  at  respondents'  request,  a  war- 
rant}' deed  to  one  of  tbe  lots,      which  th^ 
obtained  a  title  absolutely  clear  and  frei> 
from  reasonable  doubt.    Mr.  Lovell  testifies! 
that  Mr.  McCaughey  told  him  that  the  valley 
in  which  the  lots  are  situated  was  never 
known  to  overflow.    Mr.  McCaughey,  who 
denies  this  spedflcally,  and  swears  that  the 
subject  was  never  mentioned,  is  fully  cor- 
roborated by  Mr.  Brown,  who  was  presrat 
at  the  time,  and  heard  all  that  was  said. 
Moreover,  it  appears  from  the  undisputed  tes- 
timony of  disinterested  witnesses,  baaed  iqion 
actual  observation  and  personal  knowledge, 
that  the  valley  had  never  been  known  to 
overflow  prior  to  the  execution  of  the  con- 
tract sought  to  be  resdinded.  Tbe  nndlspnted 
evidence  shows  that  the  lots  at  the  time  of 
the   transfer  vpere  each  reasonably  wOTth 
from  four  to  five  hundred  dollars.  Althoo^ 
appellants'  contract  with  the  land  company 
was  of  record,  and  they  both  specifically  stat- 
ed upon  the  witness  stand  that  they  exhibiterl 
and  fully  explained  tbe  terms  and  conditions 
thereof  to  respondent  Lovell,  and  entered  in- 
to the  contract  In  stilt  with  reference  thereto. 
Mr.  Lovell  testified  that  they  claimed  to  be 
the   owners  of   all  the  prt^rty  described 
therein.   Whether  the  court's  findings  of  fact 
are  sufficiently  Bostained      tbe  evidence^  It 
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Is  not,  onder  tbe  view  we  shall  take,  necea- 
■aiy  to  determlDe 

DuriDK  tbe  month  of  Angust,  IS&l,  and 
after  the  exE^ration  t4  both  contracta,  Mr. 
LoTdl,  while  lo  default,  applied  for  addl* 
ttonal  time  within  which  to  p^form,  and 
through  aiqiiellant  Brown,  acting  as  the  attor- 
ns for  the  land  Cfoqiany,  obtained  from  said 
eomiMiiy,  without  eonsidflratlon,  an  exten- 
sion of  his  contract  for  a  term  of  one  year. 
Prior  to  that  time  he  had  erected  residences 
upon  two  of  the  lots,  in  wMch  he  still  had 
an  eqatty,  and  had  built  and  was  In  actual 
possession  of  a  dwelling  house  situated  upon 
the  lot,  for  which  he  had  obtained,  under  tbe 
contract  sought  to  be  rescinded,  a  perfect  ti- 
tle; and  counsel  for  appellants  c(nitend  that, 
after  years  have  ^psed  since  dlscoretlng 
tbe  alleged  fraud,  respocdoitB  cannot  main- 
tain an  action  to  rescind  the  contract  with- 
out offering  to  restore  the  consldmitlon  there- 
for. Under  the  statute  of  this  state,  rescis- 
sion ct  a  contract  not  effected  by  consent  Is 
allowable  only  trhen  the  party  rescinding  has 
with  reasonable  diligence  compiled  with  the 
following  rules:  "(1)  He  must  rescind  prompt- 
ly, npMi  dlseoraing  the  facts  which  entitle 
him  to  rescind,  if  he  Is  free  from  duress, 
menace,  undue  influoice,  or  disability,  and  is 
aware  (tf  his  right  to  rescind;  and  (2)  be  must 
restore  to  the  other  iwrty  ererythlng  of  value 
which  he  has  received  from  blm  under  tbe 
ctmtract;  or  must  offer  to  restore  the  same, 
upon  condition  that  snch  party  shall  do  like* 
wise,  unless  the  latter  is  unnble,  or  positively 
refuses  to  do  sa"  Gomp.  Laws,  S  3591.  No 
claim  Is  made  that  respondents  ever  restored 
or  offered  to  restore  to  appellants  either  the 
equity  in  tbe  property  transferred  by  the 
contract  or  tbe  title  to  the  unincumbered  lot 
which  appellants.  In  compliance  with  their 
oUlgatlon.  caused  to  be  conveyed  to  respond- 
ents by  wananty  deed.  Assuming,  bvt  not 
conceding,  the  existence  ol  fraud  In  tbe  trans- 
acti<Hi,  and  that  respondents  proceeded  with 
reasmable  promptness,  after  the  discovery 
thereat,  to  rescind  the  contract,  th^  are  not 
«ititled  to  a  restoration  of  the  Huron  proi>- 
erty.  and  at  the  same  time  to  withhold  the 
right,  title,  and  Interest  In  and  to  tbe  Sioux 
City  lota  received  by  them  from  and  through 
the  partial  perfmnance  of  the  contract  upon 
tbe  part  of  appellants.  Ind^ndenUy  of 
the  statutory  provision  above  cited,  the  role 
that  a  party  who  has  derived  an  advantage 
or  thing  of  value  from  a  partial  perfwmance 
cannot  usually  rescind  a  contract  wlthont 
placing  «  offering  to  place  tbe  other  party  In 
statu  quo  by  restoring  or  cAering  to  restore 
the  consideration  received,  is  too  well  estab- 
lished to  justify  the  citation  of  snpportlng 
authort^.  Under  tbe  circumstances  dis- 
closed by  the  record,  rrapondents  cannot  re- 
tain tbe  property  acquired  by  tbe  contract, 
and  by  rescission  obtain  a  reconveyance  of  all 
tbe  property  transferred  In  part  ooni^dnntion 
therefor.  The  Judgment  appealed  from  is  re- 
versed. 


SCHLEGEL  t.  SISSON  ct  al. 

(Supreme  Court  of  Sontb  Dakota.    April  18, 
1896.) 

Appiai^Pabtt  AooaiBVBD— Fhactice. 

1,  The  execntor,  who  is  protected  from  the 
claims  of  creditors  by  a  decree  directing  the 
payment  to  tbe  widow  of  insiu-BDce  u|K>n  his 
decedent's  life,  to  not  aggrieved  by  the  decree, 
80  as  to  entitle  him  to  appeal  therefrom. 

2.  To  nutliorize  an  aflirmnoce  of  a  decree 
on  the  groond  that  appellant  is  not  a  party  ag- 
grieved thereby,  a  motion  to  dismiss  is  nut  oec- 
essury. 

Appeal  from  circuit  court,  Minnehaha  coun- 
ty. 

Petition  by  Lillian  Scblegel  against  George 
W.  SissoD  and  another,  executors  of  John  C. 
C.  Scblegel,  and  others.  From  a  decree  for 
petitioner  the  executors  appeal.  Affirmed. 

Henry  Bobertson  and  Palmer  &  Bogde.  for 
appellants.  John  E.  Garland,  tot  respondenL 

HA^'ET,  J.  Plaintiff  petitioned  the  coun- 
ty court  for  on  order  requiring  defendants, 
the  executors  of  her  deceased  husband's  es- 
tate, to  pay  her  the  proceeds  of  certain 
life  Insurance.  Defendants,  tbe  creditors, 
and  all  parties  Interested  In  the  estote  were 
cited  to  show  cause  why  such  order  should 
not  be  made.  Defendants  and  one  of  the 
creditors  answered.  The  county  court  hav- 
ing decided  In  favor  of  the  plaintiff,  defend- 
ants alone,  as  executors,  appealed  to  the  cir- 
cuit court,  wherein  a  Judgment  was  rendered 
In  favor  of  plaintiff.  A  motion  for  a  new 
trial  having  been  denied,  defcndanto  alone, 
as  executors,  appealed  to  this  court 

It  is  contended  counsel  for  plaintiff  that 
defendants,  as  executors,  are  not  entitled  to 
have  this  judgment  reviewed,  for  the  reason 
they  are  not  aggrieved  fherel^.  We  con- 
sider this  position  well  taken.  A  Judgment 
can  be  reviewed  upon  appeal  only  by  tbo 
party  aggrieved.  Comp.  Laws,  I  6214.  De- 
fendants cannot  complain  ot  error  which  is 
not  prejudicial  to  themselves.  Shoe  Ga  v. 
Stebblns.  2  a  D.  74,  48  N.  W.  833.  Creditors 
and  other  parties  Interested  In  and  affected 
by  the  decision  of  the  cotmty  court,  having 
failed  to  appeal,  are  precluded  from  object- 
ing to  the  distribution  decreed  by  such  court 
The  decree  of  the  circuit  court  Is  ample  pro- 
tection to  the  executors,  and  they  have  nei- 
ther reason  nor  right  to  continue  the  litiga- 
tion for  the  pntpose  of  settiing  disputed  ques- 
tions of  law,  or  for  tbe  purpose  of  retaining 
possession  of  funds,  which  should  be  dis- 
tributed as  speedily  as  possible.  They  are 
not  aggrieved,  within  the  meaning  of  the 
statute.  Bates  v.  Ryberg,  40  Gal.  403;  Es- 
tate of  Merrifleld  (Cal.)  4  Pac.  1176;  Oold- 
tree  v.  "Hiompson.  83  Cal.  420,  23  Pac.  383; 
In  re  Dewnr'a  Estate  (Mont)  25  Pac.  1025; 
Batiiff  V.  Patien  (W.  Va.)  16  S.  B.  464.  Plain- 
tiffl  moved  to  dismiss  thts  appeal  upon  tuc 
groimd  we  have  considered.  Defendimts 
filed  certain  objections  therebjw    These  ob- 
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JectlODs  need  not  be  discussed,  because  a 
motion  to  dismiss  was  not  required,  nor  was 
it  prefer.  Whether  appellants  are  aggrieved 
by  the  Jadgment  Is  a  question  which  involves 
the  merits  of  the  appeal.  Williams'  Estate 
<Cal.)  36  Pac.  6.  The  Judflrmeat  of  tbe  dr- 
colt  court  iB  afflimed. 


BELATTI  T.  PIERCE,  Police  Jtutlce. 
{Supreme  Court  of  South  Dakota.    April  18, 

1S96.) 

CosrsTtTunOBUL  Law— JoRTTRiAir— SriTOTW 

Violating. 
The  charter  of  the  city  of  Watertown 
<Bectious  25,  27),  authorising  a  poUce  justice  to 
try  cortain  cases  for  violation  of  ordinance  with- 
out a  jury,  and  allowing  an  appeal  in  such  casea 
only  when  imprisonment  exceeding  10  days  or  a 
6ne.  exceeding  $1!0  is  imposed,  violates  Const, 
art.'  6,  S  6,  dedaring  and  extending  the  ri^ ht  of 
trial  by  jiMy  to  all  caaes  at  law  iirespective  of 
tile  amount  in  controversy,  and  section  7,  declar- 
ing the  right  to  trial  by  an  impartial  jury  in  all 
criiiiinal  prosecutiona. 

Appeal  from  circuit  court.  Codington  coun- 
ty. 

Certiorari  by  Sveri  Belattl  against  W.  M. 
Pierce,  police  justice,  to  rerlew  the  proceed- 
ing by  which  plaintift  was  fotmd  guilty  of 
violation  of  a  city  ordinance,  and  flued. 
From  a  Judgment  declaring  the  proceedings 
regular,  plaintiff  appeals.  Kerersed. 

Bennett  &  Sheldon,  tot  appellant.  R  A. 
Gove,  City  Atty.,  for  respondent 

HAN£¥,  J.  Plaintiff  was  arretted  and 
brought  before  defendant,  police  justice  Ln 
ajid  for  tbe  city  of  Watertown.  charged  with 
unlawfully  keeping  and  baving  In  Ua  po»- 
sessiou  at  bis  place  of  busiueea  Ln  aaid  cLty 
a  certain  f^ambling  device.  He  appeared 
with  counsel,  entered  a  plea  ot  not  goilty, 
and  before  the  commencement  of  the  trial 
demanded.  In  writlug,  a  Jury  triaL  This  de- 
mand was  denied,  defendant  excepted,  and 
objected  to  any  further  proceedings,  upon 
the  ground  that  the  court  had  no  authority 
to  proceed  without  a  Jury.  Teatlmony  was 
submitted  en  behalf  of  the  city,  and  none 
was  offered  by  defendant  The  court  found 
him  guilty  as  charged  In  the  complaint,  and 
Imposed  a  flite  of  $17.35.  Subsequently  a 
writ  of  certiorari  was  issued  by  the  circuit 
court,  and  tbe  record  €tt  the  police  justice 
was  duly  certified  to  such  court,  wherein  It 
was  adjudged  that  tbe  proceedings  In  the 
police  court  were  regidar  under  the  city 
cliarter,  and  should  be  In  all  respects  af- 
firmed. From  this  dedslon  the  plaintiff  ap* 
peals  to  this  court 

Watertown  Is  governed  by  a  special  char- 
ter, granted  in  1885.  Sections  25  and  27  pro- 
vide, respectively,  that  In  cases  arising  un- 
der the  ordinances  of  the  city  no  change  of 
venue  shall  be  allowed,  and  tlie  same  sliall 
be  tried  by  the  police  justice  wittaont  a  Jury, 
except  In  cases  In  which  imprisonment  ex- 


ceeding 10  days  is  by  ordinance  a  part  of  the 
punishment,  and  the  defendant  demands  a 
trial  by  jury  before  tite  commencement  of 
the  trial;  and  la  all  ordinance  cases  tried 
by  the  justice  wlthoat  a  Jury  where  tbe  judg- 
ment Is  for  ImprisowttMit  ucceeding  10  days, 
or  a  fina  exceeding  920,  an  apipeol  may  be 
talcea  by  the  defendant  to  tbe  clrcoit  court 
at  the  county  at  any  time  within  10  tlays 
after  tbe  rendition  of  the  Judgment,  by  giv- 
ing oral  or  written  notice  thereof  to  tbe  jus- 
tice, and  br  filing  a  bond  conditioned  as  pro- 
vided by  the  said  act.  Tbe  ordiaance  appel- 
lant iB  charged  with  having  vl<teted  prv 
vldes  that  any  one  convicted  of  its  vli^tion 
shall  be  fined  in  any  sam  not  exceedlnc  $5u, 
to  which  may  be  added  tmprisMunent  for 
any  period  not  exceeding  C  days.  Such  being 
the  ordinance  and  amount  of  fine  impoeed. 
plaintiff  could,  under  tbe  express  terms  ot 
tbe  charter,  neither  appeal  nor  have  trial  by 
juxy.  But  one  question  is  presented,  nanoe- 
ly,  does  tbe  charter  conflict  with  tbe  consti- 
tution in  that  the  accused  Is  derived  in  any 
event  of  a  Jury  trial?  Tbe  coaatltatlon  of 
this  state  provides  as  follews: 

"Art.  6,  S  6.  The  right  of  trial  by  Jury  ahaU 
remain  Inviolate,  and  shall  extend  to  all 
cases  at  law,  without  regard  to  tbe  amount 
In  controversy,  but  tbe  teglalature  may  pro- 
vide for  a  Jury  of  leas  than  twdve  tn  any 
court  not  a  court  of  record,  and  tor  the  deci- 
sion of  civil  canea  by  three^ourths  eC  tbe 
Jury  in  any  court 

"Sec  7.  In  all  criminal  praecattoBfl  tli*  ac- 
cused shall  have  the  right  to  detnod  In  per* 
son  and  by  connael;  to  donaad  tbe  nature 
and  cause  of  the  accusation  agaiwt  bim;  to 
have  a  copy  tbeceof;  to  meet  the  witneaaes 
against  him  face  to  faoe;  and  to  bare  oom- 
pnleory  process  served  for  obtaialBg  vitDcss- 
es  In  his  behatf,  and  to  a  speedy  pobUc  trial 
by  an  Impartial  Jury  of  tbe  courty  or  dis- 
trict In  which  the  offense  la  aUesed  to  hare 
been  conmdtted." 

In  tbe  view  we  take  of  these  sectlDns,  It 
becomes  unnecessary  to  decide  wbetber  tbe 
action  is  clTil  or  crimlnaL  If  criminal,  plain- 
tiff waa  certainly  entitled  to  a  pnUlc  trial  by 
an  impartial  Jury;  if  civil,  it  Is  a  caae  at 
law  to  which  tbe  right  of  trial  by  Jury  Is  ex- 
tended Yry  the  express  language  of  the  con- 
stitution. The  doctrine  declared  In  atatee 
where  the  right  of  trial  by  Jury  ta  merely 
presOTved,  as  It  existed  when  the  ooaetitu- 
tion  was  adopted,  has  no  application  In  tlils 
state,  because  here  it  is  not  only  to  remain 
inviolate,  but  is  expressly  extended  to  all 
cases  at  law,  wlthoat  regard  to  the  aniottnt 
in  controversy.  Authorities  cited  by  coonsel 
for  respondent  have  been  examined,  bnt  are 
not  apt^icabie.  for  the  reason  they  are  sap 
ported  by  constitutional  provisions  entirely 
different  from  those  in  this  stote.  Under 
these  provisions  tbe  law  cannot  compel  a 
litigant,  even  In  a  civil  action,  to  accept  less 
than  a  constitutional  Jury.  Gity  ef  Hutmi  v. 
Carter.  6  S.  D.  4,  Q7  N.  W.  917.    So  &r  as 
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the  (^ttrter  In  <(tiettion  opetntes  to  d^»lTe 
persom  of  the  tight  to  a  Jury  trial  hi  caaea 
of  violation  Of  city  ordinances,  It  Is  in  con- 
flict with  the  state  eonatltutloQ.  and  voiO. 
The  jadfiAetot  of  the  drcolt  conrt  is  re- 
versed, and  the  case  remanded  for  such  far- 
ther proceedings  as  may  be  proper,  and  ecm- 
■latait  vrtth  tUs  o^icm. 


UOORB  T.  CITY  OF  KALAMAZOO. 
<8aprette  Oonrt  of  Midii«an.    April  28,  1896.) 

UUNIOIFIU  COHPORATIOKB— iKJOKira  DOS  TO  De- 

racrivB  SiDBWALO— Monos— EmiNT  at  Lia- 

BILITT— Dl.HAdKS— CONTKIBDTOBT  NlOUeSNOB. 

1.  Id  an  action  against  a  city  for  injuries 
due  to  a  defective  Bidew&lk,  evidence  of  otiier 
defects  in  the  iminedlatc  vicinity  Is  admisnble 
to  show  notice  to  the  defendant. 

2.  Blvideace  that  others  slipped  into  the 
same  or  other  holes  in  the  sidewalk  in  the  vidni< 
ty  was  admissible  as  bearing  on  the  question  of 
notice. 

3.  An  instruction  that  testimony  as  to  other 
defects  in  the  sidewalk  near  the  place  where 
plaiotifl  was  injured  was  admitted  for  the  pur- 
Ifose  of  sliowiDg  notice  to  the  city,  is  a  substan- 
tial eofflpUaaee  vrith  a  request  to  diarse  that 
the  consideration  of  such  testimony  shoald  be 
limited  to  the  snbject  of  notice. 

4.  In  an  action  against  a  city  for  injories 
due  to  a  defective  sidewalk  it  was  not  error  to 
refuse  to  diarge  that  a  tity  with  300  tnlles  of 
sidewalk  would  not  be  hdd  to  as  great  diligence 
in  caring  for  its  walks  as  a  small  village  would 
be. 

5.  In  an  action  for  injuries  due  to  de- 
fective sidewalks,  where  the  declaration  alleged 
that  the  injury  prev«ited  plaintiff  from  attending 
to  ber  necessary  bouaehold  affairs  aod  busineas, 
whereby  she  lost  all  the  profits  therefrom;  that 
the  injury  is  permaoent;    that  prior  thereto 

ealntiff  was  a  strong,  healuiy  woman,  Init  is  now 
me,  bnd  crippled  va  life,— it  was  proper  to  al- 
low plaintiff  to  show  what  her  earnings  were, 
and  to  instruct  the  jury  that  her  earnings,  and 
her  abtfi^  to  earn  anything  in  the  future,  should 
be  taken  into  account  on  the  question  of  dam- 
ages. 

6.  Where  plaintiff  did  not  call  in  a  surgeon 
at  owt,  bill  attempted  to  go  on  with  her  duties, 
end  the  court,  in  response  to  defendant's  re- 
quest, ilisfAicted  the  jury  that  it  was  plaintiff's 
duty  to  use  proper  care  and  proper  treatment, 
and,  if  she  a^avated  the  injary  by  ber  own 
acts,  defendant  would  net  be  liable  for  any  in- 
jury caused  thereby,  it  was  oroper  to  add  to  sudi 
instructions  that  if  plaintiff  did  what  a  reason- 
ably prudent  person  would  do  nnd«r  the  cir- 
cumstances she  was  not  negligent,  and  that  she 
cannot  be  diarged  with  knowledge  of  what  might 
eubseqdently  develop  In  tbe  way  of  additional  m- 
jnry. 

Error  to  drcolt  court,  Kalamasoo  county; 
George  M.  Buck,  Judge. 

ActlOD  by  Abbie  Mooie  against  the  City 
of  Kalamazoo  to  recover  damages  for  in- 
jury alleged  to  have  been  Bustalned  by  rea- 
Bon  of  a  defective  sidewalk.  There  was 
Judgment  for  plaintUE,  and  defendant  appeal- 
ed. Affirmed. 

George  P.  Hopkina,  tor  appellant  D.  O. 
French  (N.  H.  Stewart,  of  counsel),  for  ap- 
pellee. 

HOOKER,  3.  Tbe  defendant  appeals  from 
a  Judgment  tar  (4,500  In  favor  of  the  ptaln- 
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tiff,  who  complained  of  an  injury  to  her 
knee,  crippling  her  permanently,  suffered  by 
reason  of  the  defendant's  sidewalk.  Tbe  brief 
filed  by  counsel  for  the  defendant  does  not 
diBcufls  the  assignments  of  error  seriatim,  and 
we  .shall  tiierefore  deal  with  the  questions 
discussed,  rather  than  specific  assignments. 
Evidence  tending  to  show  that  there  were 
other  defects  In  the  immediate  vicinity,  has 
so  often  been  held  admissible  as  bearing  up- 
on the  question  of  notice  that  we  tbink  it 
unnecessary  to  cite  amborities,  especially  as 
counsd  framed  a  request  to  charge  In  which 
he  asked  the  court  to  limit  the  use  of  that 
testimony  to  the  subject  of  notice,  and  al- 
Isges  error  upon  the  failure  of  the  court  to 
give  it  We  think  the  request  was  given, 
in  effect,  and  the  omission  of  a  part  not  be- 
ing prejudicial,  does  not  call  for  a  reversal 
of  the  case.  Evidence  that  others  stepped 
Into  the  same  hole  In  the  walk  Is  admissible 
under  the  case  of  Lombar  v.  Village  of  Bast 
Tawas,  86  Mich.  14,  48  K.  W.  947.  It  is  un- 
impMtant  whethei  they  received  injury  or 
not,  as  was  said  In  Corcoran  v.  City  of  De- 
troit 95  Mich.  86.  54  N.  W.  692.  Two  wit- 
nesses testified  to  stepping  In  boles  in  that 
vtclniliy,  which  was  sobstantially  the  same 
as  saying  that  they  saw  the  holes.  It  was 
said  that  one  feU,  bm  this  testimony  was 
stricken  out.  Tbe  evidence  allowed  to  re- 
main wu  admlMftde  upon  the  question  of  no- 
tice. 

The  court  commftted  no  error  in  decHnlng 
to  Instroct  the  Jury,  w  requested,  to  the 
effect  that  the  defendant  with  300  miles  of 
sidewalk,  would  not  be  held  to  as  great  dili- 
gence in  caring  for  its  walks  as  a  small  vil- 
lage would  be.  The  law  requires  that  rea- 
aoneble  care  shall  be  given  to  walks,  and 
makes  no  distinction  between  localities,  ex- 
cept as  ctrcumstauces  affect  tbe  question  of 
what  is  reasonable.  We  sboiild  not  care  to 
toy  down  the  rule  thnt  sparsely  settled  or 
small  communities  must  have  better  or  more 
carefally  guarded  walks  and  ways  than  lar^e 
ctttes.  The  cases  dted  do  not  In  our  oplu- 
too,  state  any  such  proposition,  or  support 
It 

The  remaining  qnestions  relate  to  tbe  sub- 
ject of  damages.  It  Is  said  that  the  court 
erred  in  adm!ttli»g  proof  relative  to  plaintiff's 
earnings,  and  also  In  stating  to  tbe  Jury  that 
they  "should  take  Into  account  her  past  earn- 
iDgfi  during  tb?  time  that  she  has  already 
been  injured,  and  the  time  that  you  find, 
from  the  evidence,  that  she  will  remain  In- 
capable of  eamlDff  anything  In  the  future," 
for  the  reason  that  the  "declaration  contains 
no  allegation  which  would  permit  her  to  re- 
cover upon  any  such  theory."  The  declara- 
tion states  that  she  was  "prevented  from  at- 
tending to  her  necessary  household  and  law- 
ful affairs,  duties,  and  business  during  all  of 
this  time  performed,  and  thereby  was  de- 
prived of  and  wholly  lost  all  the  advantages 
and  profits  to  be  derived  therefrom  and  there- 
byr  and,  "the  Injury  so  received  being  per- 
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manent  and  Incurable,  sbe  1b  an  inralld  for 
life;  and  plaintiff  avers  ttiat  prior  thereto 
she  had  been  and  was  a  strong,  healthy,  and 
able-bodied  wmoan,  but  that  she  Is  now  In- 
jured permanently,  and  most  remain  In  such 
lame  and  crippled  ctmdltlon  the  balanfe  of 
her  life,  wherefore  the  said  plaintiff  has  been 
Injured  find  sustained  damages  to  the  amount 
of  five  thousand  doUars."  We  think  these 
sufficient  allegations  to  warrant  the  admis- 
sion of  such  testimony  and  the  charge  given. 

It  is  contended  that  plalntUTs  conduct  in 
neglecting  to  care  for  her  Injury,  and  in  fail- 
ing for  serezal  we^  to  call  a  surgeon,  and 
in  keeping  about  the  house,  in  an  ^ort  to 
perform  her  ordinary  work,  aggravated  her 
Injury,  and  that  mucb  of  the  injury  would 
have  been  avoided  tiy  proper  care  and  treat- 
moit.  Connsd  for  the  defendant  offered  the 
f (lowing  request;  viz.:  Defendant's  slx- 
temth  request:  "It  was  the  du^  of  the 
plaintiff  In  this  case,  after  receiving  her  in- 
jury. If  she  received  a^y,  to  use  vto^  care 
and  precautloa,  and  ihe  proper  treatment  look- 
ing toward  a  recovetsr;  and  If  she  aggravat- 
ed the  alleged  injuiy  In  any  manntt  by  her 
own  acts,  whether  by  beii^  npm  her  feet 
and  walking  around  or  otherwise,  the  de- 
fendant would  not  be  In  any  way  responsible 
for  that  part  w  portion  of  the  injury  or  suf- 
fering or  loss  oS  time  caused  by  reasm  oi 
the  conduct  of  the  plaintiff  taersdf."  The 
court  gave  this,  and  added:  "Ton  will  un- 
dmtand  this  Instnuitlon,  gentlemm,  the 
same  as  tb»  other,— that  tf  she  did  what  a 
reasonably  prudent  person  would  have  done 
under  the  same  •drcnmstances,  tiien  It  would 
not  be  nes;ilgence  on  her  part.  If  she  did 
what  a  reaswably  prudent  person  would  not 
have  dme,  thai  it  was  negligence."  He  also 
gave  the  following  reqpiests:  "Tou  are  In- 
structed that  the  plaintiff  was  tmud  to  use 
such  care  and  caution,  after  taor  injury  bad 
taken  place,  that  an  ordinarily  prudent,  cau- 
tloua  person  would  have  used  undw  like  dr- 
cumstances;  and  that,  it  tSae  injury  was  such 
as  not  to  entirely  disaUe  her  at  the  time  re- 
ceived, but  <Hie  that  would  develop  later  tm, 
the  p^lntiff  omnot  be  charged  wltb  knowt 
edge  of  what  mlg^t  suteequently  devd<^ 
but  would  only  be  required  to  act  as  an  or- 
dinarily prudent  perscm  would,  under  the 
circumstances."  "If,  on  the  contrary,  you 
find  that  the  idaintlff  was  keeping  about 
ber  worit  after  the  Injury,  did  what  a  rea- 
sonably prudent  and  careful  person  would  not 
have  done,  and  that  thereby  the  injury  was 
greatly  aggravated,  thp  defendant  would  not 
be  liable  for  the  injury,  pain,  and  suffering 
brought  about  by  that  want  of  care  and 
prudraice  on  the  part  of  the  plaintiff  hersdf. 
In  that  case  the  city  would  stUI  be  liable  for 
the  li^ury,  so  far  as  it  was  the  natural  re- 
sult of  the  B[»tiin  by  stepping  Into  the  bole 
in  the  walk.  If  yon  find  that  she  was  so  in- 
jured." To  these  he  added:  "But  the  dty 
would  not  be  liable  for  any  injury  not  flie 
result  of  the  qirain,  but  ct  bes  own  n^li* 


gence,  if  you  should  find  that  she  was  negli- 
gent" Oonnsers  request  (numbered  16.  qnot- 
ed  above)  would  relieve  the  defendant  from 
llaUllty  toe  ail  aggravations  which  could  be 
ascribed  to  the  craiduct  of  the  idainUfC,  wheth- 
er Imprudent  or  not,  when  viewed  from  the 
standpoint  of  ordinary  prnduice.  nils  Is  ffo- 
Ing  too  far,  and  we  think  that  ttie  Instruc- 
tions of  the  circuit  Judge  were  In  accord  wltb 
the  cOTrect  rule.  The  subject  was  dlacossed 
In  the  recent  case  of  Reed  v.  City  of  Detrcit 
(MldL)  6S  N.  W.  9G7.  We  are  oAed  to  direct 
a  new  trial  upon  the  ground  that  the  Jmy 
awarded  excessive  damages,  but  we  cannct 
say  that  this  la  condusiTely  shown.  The 
Judgment  Is  therefore  affirmed. 

LONG,  a  J.,  did  not  Bit  The  otber  Jus- 
tices concurred. 


HYNES  T.  HICKET. 
^Supreme  Coort  of  Michigan.    April  28,  1896.1 
ArPBAir— Objbctiox  to  Bvidbnos— Ihbtscotiok— 

BlIKOEN  OF  PROOr. 

1.  An  objection  to  a  queetiOD  aa  *'incomp-^ 
tvut"  IB  too-  general  to  raise  any  question  for  rt~ 
view  unless  the  real  objection  is  apparent. 

2.  Id  an  action  to  recover  for  a  failure  to 
properly  feed  and  care  for  horses,  evideocv  v. 
tlieir  being  In  bad  condition  wben  taken  from 
tlefendant,  through  lack  of  food,  cast  ou  def<>Bii- 
ant  the  burden  of  proving  other  cause  for  their 
condition. 

Error  to  circuit  court,  Saginaw  county: 
Eugene  Wllber,  Judge. 

Action  by  Thomas  Hynes  against  James 
HIckey.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Affirmed. 

W.  A.  Burritt.  for  aivellant.   James  U. 
Davitt,  for  ai^llee. 

GRAKTf  J.  The  defendant  agreed  with  tb» 
plaintiff  to  feed  and  properly  care  for  a 
mare  and  colt  for  a  certain  length  of  time. 
Defendant  recdved  and  kept  them.  PlalntUT 
paid  the  GonslderatiM)  agreed  upon,  and  aft- 
erwards iKon^t  this  Bult  to  record  dam- 
ages fw  the  alleged  feUure  to  feed  and  can- 
for  them  as  the  contract  provided.  PlaintiO 
received  verdict  and  Judgment  for  f2S. 

Two  errors  are  assigned: 

1.  Plaintiff  was  asked  the  breed  of  t^ 
mare.  To  this  defendant's  counsel  said,  **Otv  | 
Jected  to  as  incompetent"  Tlie  obJectloL 
was  not  suffldently  specific,  aiul  cannot  l«- 
considered,  since  the  ground  of  the  objec- 
tion was  not  apparent.  Stevens  v.  Hope,  3l*  i 
Mich.  05,  17  N.  W.  006;  Btvard  v.  RlTard 
(Mlcb.)  60  N.  W.  680,  and  authoritieB  ther*- 
cited. 

2.  Plamtlff  introduced  evidence  fending  le- 
gitimately to  show  that  the  animals  werv 
returned  in  bad  condition*  and  that  tids  was 
doe  to  want  of  proper  care  and  food.  It 
was  not  emr  to  Instruct  the  Jury  that  tlie 
biuden  of  proof  vras  then  cast  upon  the  de- 
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fendant  to  show  other  cause.  If  tSiere  wen 
any,  for  their  bad  condition.    CoUlna  t.  Bm- 
nett.  46  N.  T.  490. 
Judgment  affirmed. 

LOKQ,  a  did  not  dt  The  other  jus- 
tices concurred. 


LEWIS  T.  BBLIfc 
(Snpreme  Coart  of  Michigan.   April  28,  1896.) 

WlT.<(BBS-^OMPlTIHCT  Of  EXPIRT— IK8TBCCT10SS. 

1.  The  testimony  of  a  witness  that  he  bad 
been  emplored  in  a  stable,  containing  40  horses, 
for  two  years  and  a  half,  and  had  "watched  the 
gymptoms  of  borsea,"  (Ud  not  qtialify  him  to 
give  an  oiunion  as  an  expert  as  to  the  cause 
of  the  death  of  a  horse. 

2.  An  instmctloQ  is  not  erroneous  because 
It  states  to  the  jury  a  matter  of  common  knowl- 
edge. 

Error  to  circuit  court,  Wayne  county;  WIl- 
lard  M.  LUIlbrldge,  Judge. 

Action  bj  Oscar  EL  Lewis  against  John  N. 
BeU.  Judgment  for  defoulant,  and  xdalntUf 
brings  error.  Affirmed. 

Turner  &  Cniwford  (James  M.  Oood^,  of 
counsel),  tor  appellant  Frasw  it  Gates,  for 
appellee. 

GRANT,  J.  Defendant  hired  from  the 
plaintiff,  a  livery  stable  keeper  in  Detroit,  a 
team  of  horses,  to  drive  around  the  city.  He 
used  them  three  hours,  and,  when  returned, 
they  were  fn  a  very  weak  condition.  One 
died  the  same  day,  and  the  other  the  next. 
Plaintiff  instituted  this  suit,  daimlng  that 
the  defendant  had  failed  to  properly  ■  drive 
and  to  take  due  and  proper  care  of  the 
horses,  and  that  their  death  resulted  in  con- 
aequence.  The  evidence  on  the  part  of  the 
defense  tended  to  show  tliat  the  horses  were 
properly  driven,  and  that  they  died  from 
an  overdose  of  medicine  administered  a  day 
or  two  before,  namely,  a  ball  containlog 
3  drams  of  aloes,  1^  drama  of  calomel,  and 
some  gentian.  The  defendant  had  verdict 
and  judgment. 

Two  errors  are  assigned: 

1.  A  witness  for  the  plaintiff  was  asked 
his  opinion  as  to  what  caused  their  death. 
Objection  was  made  to  this  that  the  witness 
had  not  shown  sufficient  experience  or  knowl- 
edge to  Justify  his  opinion.  The  ruling  was 
correct.  The  witness  was  not  shown  to  have 
bad  any  skill  or  experience  in  the  diseases 
of  animals.  He  had  been  employed  in  s 
stable  for  2%  years,  where  he  had  the  super- 
intendence of  40  horses,  and  said  he  had 
"watcbed  the  symptoms  of  horses."  This 
expression,  whatever  it  may  mean,  did  not 
show  sufficient  knowledge  to  render  his  opin- 
ion of  any  value. 

2.  Complaint  was  made  because  the  court, 
in  its  instruction, used  the  following  language: 
"Now,  we  all  know  that  we  have  driven 
horsM  that  have  given  evidence  of  scouring, 
and. have  driven  them  to  the  Jonmey'a  end. 


and  come  back  safely.**  The  judge  stated  a 
matter  of  common  knowledge,  and  immedi- 
ately followed  it  by  Instructing  the  jury  that 
if  they  should  find  that  the  "scouring  was 
such  that  an  ordinary  man,  with  ordinary 
sense  and  Judgment,  would  know  that  It  was 
unsafe  to  proceed,  then  It  was  the  duty  of 
the  defendant  to  have  turned  around,  and 
idaced  the  horses  somewhere."  The  Instruc- 
tion was  correct. 
Judgment  affirmed. 

LONG,  a  J^  did  not  sit  The  other  Jus- 
tices concurred. 


BALDWIN  V.  SGHIAPPACASSE. 
(Supreme  Court  of  Uictdgan.   Aj^  28,  1886.) 
Btatoti  or  FuDDS  -Salb  of  Lakds— Coktraot 
BT  AoBBT— Parol  Adthobitt— Ratifigatio». 

1.  A  paper  purporting  to  express  the  terms 
of  sale  of  real  property  is  within  the  statnte  of 
frauds  when  signed  by  the  vendor's  agent,  whose 
sole  authority  to  make  the  sale  rests  in  pand. 

2.  After  the  withdrawal  of  the  intending 
purchaser  under  an  unauthorized  contract  of  an 
agent,  the  vendor  cannot  bind  him  by  a  tat^- 
cation  of  the  contract 

Appeal  from  circuit  court,  Wayne  county. 
In  chancery;  Robert  B.  Frazer,  Judge. 

Bill  by  Stephen  Baldwin  against  Loula 
Schiappacasse  on  an  agreement  for  sale  of 
lands.  From  a  decree  In  favor  of  defendant 
plaintiff  appeals.  Affirmed. 

Grtffln  &  Warner  (F.  A.  Baker,  of  counsel), 
for  appellant.  Bowen,  Doui^  &  Whiting 
(William  EL  Wells,  of  counsel),  for  appellee: 

GRANT,  J.  The  blU  of  complaint  In  this 
case  is  based  upon  the  following  Instrummt: 

"Detroit,  Michigan,  February  25th,  1898. 
Received  of  Louis  Schiappacasse  $1,000,  part 
of  the  purchase  of  the  following  described 
property,  to  wit:  Lots  1,  2,  3,  4,  S,  10,  11. 
12,  and  13,  part  of  Yoongbiood's  sulidivlsion 
of  part  of  the  southeast  quarter  of  section 
eleven  of  town  1  south,  of  lange  eleven 
east  excepting  lots  1  and  328  to  350,  in- 
clusive, of  platB  known  as  'Palmer  Park  S\ib- 
dlvislon';  said  exception  fronting  18.85  feet 
on  Woodward  avenue,  extending  along  the 
Six  Mile  road  to  the  Kelly  road,  and  fronting 
on  the  Kelly  road  120  feet,  which  I  have  sold 
him  for  Stephen  Baldwin,  Esq..  subject  to 
said  plat  on  the  following  terms:  Price 
$100,000;  124,000  more  cash  to  be  paid  on 
examination  of  abstract  on,  say,  March  10, 
1883;  bahince  to  be  paid  as  follows:  ^.'lOO  in 
one  year,  and  f 70,000  in  five  years,  from  date 
of  deed,  to  be  secured  by  purchase-money 
mortgage,  and  to  brar  Interest  at  six  per 
cent.  i>er  annum,  payable  half-yearly.  J.  W. 
Slmcook. 

*'I  agree  to  buy  the  foregoing  prop^ty,  on 
the  terms  named.  L.  Schiappacasse." 

The  bin  allies  that  by  this  document  a 
sale  made,  and  that  complainant  has  a 
Te]Ddor*B  lien  for  the  purchase  price;  prays 
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for  a  sale  of  fhe  property,  and  s  petsonal  de- 
cree agafnat  the  defCTdant  for  tiie  resldne. 
The  answer  denies  that  any  valid  contract 
was  made  with  Mr.  Sbncock  as  the  gtgeDt  <a 
complainant,  or  that  complainant  ratlfled  the 
act  of  Slmcock  In  maUng  such  alleged  con- 
tract The  sole  anthorl^  which  Mr.  Slm- 
cock had.  If  he  had  any,  rested  In  parol.  The 
complainant,  some  days  prlot  to  Fehnury 
2oth,  met  Mr.  Gamenm  Gurry,  a  real-estate 
broker.  In  the  street,  and  told  Mr.  Onny 
that  his  land  was  for  sale,  and  wanted  to 
know  If  he  could  find  a  purchaser.  Bfr.  Slm- 
cock waa  Interested  with  Mr.  Curry  at  that 
time  In  other  pn^ierty  matters,  aJid  he  spoke 
to  Mr.  Slmcock  ahout  selling  the  complain- 
ant's land.  The  price  fixed  waa  flOO,000. 
The  contract  was  not  signed  by  the  complain- 
ant, nor  by  an  agent  authorized  by  wrttii^. 
The  authority,  whatever  It  was,  rested  en- 
tirely In  parol  It  needs  no  cltatl<Hi  ot  au- 
thorities to  idiow  that  this  contract  was  void 
under  the  statute  of  frauds,  and  did  not  bind 
either  complainant  or  defmdant,  until  the 
complainant  had  ratlfled  the  act  in  some 
manner  which  would  take  It  out  of  the  stat> 
ute.  In  fac^  Slmco^  had  not  even  verbal 
authority  to  fix  the  terms  provided  bi  this 
contract.  The  check  was  handed  to  com- 
plainant on  the  evmlng  of  February  26th, 
but  this  was  not  su£Sclent  compliance  with 
the  statute.  He,  in  fact,  did  not  then  accept 
the  contract  or  ratify  the  act  of  his  alleged 
agent  On  the  contrary,  he  Insisted  upon 
other  terms;  and,  on  the  2Tth  day  of  Felnn- 
ary,  Mr.  Slmcock  went  to  the  defendant  with 
a  written  statnnratt  of  terms,  whldi  were  in- 
sisted upm  by  Mr.  Baldwin,  different  from 
those  in  the  contract  The  def«idant  and 
those  interested  with  him  refused  to  acc^t 
these  terms.  Shortly  after,  an  interview  was 
had  between  comptatDant  and  defendant  and 
other  parties  interested.  At  that  tntorvlew, 
after  considerable  talk  about  the  terms,  com- 
plainant dedazed  that.  If  the  deal  was  not 
fixed  up  by  5  tfdo<A  of  that  di^r,  he  sliould 
call  the  deal. off.  Ta  this  the  defendant  re- 
plied, '^f  that  Is  BO.  aU  right,"  and  the  par- 
ties separated.  After  this,  complainant  ten- 
dered a  deed,  and  signed  a  paper  ratifying 
the  act  of  Mr.  Slmcock,  and  handed  It  to  the 
latter.  This  latter  document,  however,  was 
nsrer  shown  to  the  defendant,  and,  of  course, 
waa  not  binding  jxpoa  him.  DIddnson  v. 
Wright  6S  Mich.  42,  22  K.  W.  812. 

Until  comidalnant  had  placed  himself  in 
such  a  position  that  defendant  could  enforce 
the  contract  against  him,  he  was  not  In  po- 
aMon  to  enforce  It  against  the  defendant 
Until  that  waa  d<Hie,  there  was  In  f&ct  no 
contract  Mndlng  upon  either  party,  and  the 
defendant  was  at  liberty  to  withdraw.  Pom. 
Cont.  S  166;  Duvall  v.  Myers,  2  Md.  Oh.  40S; 
Bodlne  V.  Gladlng,  21  Fa.  St  50.  After  such 
withdrawal,  the  complainant  could  not  bind 
the  defendant  1^  any  act  of  ratification. 
The  paper  executed  by  Slmcock  and  the  de- 
fendant was  not  a  continuing  offer  to  vfa- 


diase,  which  mi^t  at  any  time  be  accepted 
tqr  the  complainant  It  purported  to  express 
the  terms  of  an  agreement  sale,  void  be- 
cause ther^  was  no  written  authority  to 
make  It,  and  IncapaUe  of  being  ratified  after 
the  refusal  of  the  defendant  to  be  tMHind  hj 
It  It  is  evident  fran  the  testtrntmy  of  fflm- 
ootik,  the  defendant;  and  the  other  partfei 
present  when  It  waa  executed,  that  it  was 
not  Intended  to  express  all  the  terms  at  the 
sale,  but  was  only  a  preliminary  coDtract 
It  was  contemplated  and  understood  that 
provisions  were  to  be  made  for  the  release 
of  lots  aa  they  should  be  sold  by  the  defend- 
ant and  those  interested  with  him.  These 
and  other  provisions  wa«  to  be  inserted  to 
the  final  papers  which  were  to  he  between 
complainant  and  all  these  parties,  and  not 
with  defendant  alon&  If  the  Instmmoit  bad 
been  signed  lay  tbe  complainant  or  if  Slm- 
cock had  been  authorised  In  writing  to  slfm 
It  other  Important  questlcms  would  arise, 
which,  in  the  view  we  take  Cft  the  case^  it  Is 
unnecessary  to  discuss.  The  decree  is  af- 
firmed, with  costs. 

LONO,  G.  J.,  did  not  sit  The  other  Jus- 
tices concurred. 


MUiLBR  V.  BBOOKSl 

(Snpreme  Court  of  Michigan.  April  28,  ISM.) 
AasiOKiiBST  OF  Contract— lfiaTAKS—&BooTBBT 

or  ConilDSBATIOX. 

Plaintiff  averred  that  deftondaot  stated 
that  he  had  been  advised  by  attomejw  that  t 
cootract  with  ttiird  persona,  aesisned  to  plain- 
tiff for  a  valuable  consideration,  was  a  lien  on 
pertain  property,  "practically  a  chattel  mort- 
gnge,"  and  that,  in  taking  the  asngnment  In  thi5 
belief,  "a  mistake  was  made,  through  which  the 
was  iojured."  Held  that,  in  absence  of  bt«^ 
nieiits  of  fraud,  plaintiff  could  not  recover  frmc 
defendant  the  consideration  tix  the  assigniDcnt 

Ecior  to  circuit  court,  Berrien  county;  Or- 
vUle  W.  Coolidgc,  Judge. 

Action  by  Ionia  Millei  against  Perry  Brooks 
to  reeover  the  consideration  for  an  asB^nh 
meut  of  a  contract  From  a  Judgment  In  fa- 
vor of  idalntiff,  defendant  brings  error.  Re- 
versed. 

Potter  &  Potter  and  Charles  N.  Seara.  for 
appellant  Hammond  A  Hammond,  for  ap- 
pellee. 

HOOKEJB,  J.  Broths  was  the  owner  of  a 
livery  bam,  and  a  lease  of  the  ground  upoo 
which  It  stood.  He  made  a  writtm  contract 
with  Vincent  and  Lawrence  to  sell  them  the 
bam  for  $650,  the  rent  of  the  ground  belnc 
paid  to  May,  18M,  Vincent  and  Lawrewe 
to  pay  r«it  telUi^  due  thmafter  to  McCord. 
the  owner  ttf  the  land.  91S1^  waa  paid  oa 
ddivery  of  the  contract  The  remalDder  of 
the  coDslderatlfm  was  to  be  paid  In  moDthlv 
Installments.  Some  weeks  after  the  contract 
waa  made.  Brooks  made  an  exchange  of  prop- 
erty with  the  ptalntlfC,  jiecdving  a  amail 
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farm,  for  which  hv  gare  a  boose  and  lot,  and 
asBigijed  the  contract  made  with  Vincent  and 
Lawrence.  The  contract  was  Talned  at  ^iG5, 
in  the  trade,  that  sum  beins  paid  upon  it 
The  i>Lalntifl  also  to<^  from  Brooks  an  aa* 
slgnment  In  writing  of  the  lease.  The  ex- 
change of  property  was  negotiated  by  the 
plaintUTs  husband,  who  was  her  agent  The 
defendant  told  him  that  an.attorney  at  Nile* 
advised  Iilm  tliat  the  contract  with  Vincoit 
and  Lawiencfc  constituted  a  lien  upon  the 
bam.  and  be  also  told  him  that,  If  Vincent 
and  Lawrence  did  not  pay  up,  he  could  take 
possession  of  the  bam  The  plaintiff's  hus- 
band .  took  the  writing  to  an  attorney,  the 
defendant  permitting  him  to  take  it  for  the 
purpose  of  getting  coonsel.  He  stated  that 
his  attorney  advised  him  tiiat  the  contract 
was  perfectly  good  for  ¥465,  and  that  be  be- 
lieved and  acted  npov.  this  advice.  It  Is  as- 
serted, however,  that  Vincent  and  Lawrence 
bad  sold  the  bam  to  one  Cribbs,  who  had 
promised  to  pay  Brocks.  The  plaintifTs  hus- 
band put  a  lock  on  the  bam.  but  other  par- 
ties, <'iaiTTiing  to  own  the  bam,  took  It  ott. 
He  was  8ut)6eqtiently  advised  by  other  coun- 
sel that  be  could  not  hold  the  barn,  and  it 
was  finally  torn  down  and  removed.  There- 
upon this  action  was  brought  to  recoro:  the 
sum  of  $465,  and  the  plaintiff  recovered.  The 
case  seems  to  have  been  based  oo  the  repre- 
sentation alleged  to  have  been  made  by  the 
defendant,  viz.  that  the  writing  constituted 
a  lien  upon  the  barn.  Counsel  for  the  plain- 
tiff disavows  a  claim  of  fraud,  and  the  decla- 
ration does  not  allege  fraud;  but  the  plaln- 
tifT  asserts  that  a  "mistake  was  made, 
through  which  she  was  injured,"  viz.  that  it 
was  stated  by  the  defendant  to  the  plaintiff's 
husband  that  he  had  been  advised,  by  CoL 
Bacon  and  other  lawyers,  that  the  writing 
constituted  a  lien  on  the  bam,  and  was  "prac- 
tically a  chattel  mortgage."  It  does  not  ap- 
pear that  he  was  not  so  advised,  or  that  be 
did  not  believe  it.  The  plaintiff  seems  to 
have  misunderstood  the  l^al  effect  of  the 
writing,  which  her  agent  saw.  and  upon 
which  advice  of  counsel  was  taken  and  acted 
upon,  on  her  behaif.  No  fraud  was  alleged, 
and  we  see  no  ground  upon  which  her  judg- 
ment can  be  sustained.  The  court  should 
have  directed  a  verdict  for  the  defendant  as 
requested.  The  jiidgmerrt  Is  rerened,  and  a 
new  trial  ordered. 

LONG.  C.  J.,  did  not  sit  The  other  Jos- 
tfces  concurred. 


CODDB  V.  MAHIAT. 
(Supreme  Court  of  Michigan.  April  28,  1896.) 
EqtiiTT— Nbw  Trial— Rbs  Jcdicata. 
A  bill  in  equity  to  obtain  a  new  trial  and 
for  relief  amiBBt  a  judgment  will  not  be  en- 
tertained after  motion  for  new  trial  has  been 
iltfiiied  by  the  court  which  rendered  the  jodg- 
rnent.  and  its  denial  affirmed  by  the  court  of 
l;i!«t  resort.  Gray  v.  Bartm.  28  N.  W.  813,  62 
Mtch.  186.  followed. 


Appeal  from  circuit  court,  Wayne  county, 
in  chancery;  Willard  M.  Lllilbrldge,  Judge. 

Bill  by  August  Codde  against  Mary  Mahiat 
to  set  aside  a  sale  and  judgment  and  to  ob- 
tain a  new  trial.  From  a  decree  sustaining 
a  demurrer  to  the  bill,  complainant  appeals. 
Affirmed. 

The  defendant,  Mahiat  obtained  Judgment 
against  the  complainant  for  breach  of  prom- 
ise of  marriage,  which  was  affirmed  In  thib 
court  Mahiat  v.  Codde,  64  N.  W.  194.  Up- 
on appeal  to  this  court,  complainant  gave  no 
bond  to  stay  execution.  Execution  was  Is- 
sued; some  real  estate  ot  the  complainant 
levied  upon,  and  sold.  After  the  affirmance 
by  this  court  complainant  filed  this  bill  in 
equity  to  set  aside  the  sale  and  judgment 
and  to  obtain  a  new  trial.  The  basis  upMi 
which  he  seeks  r^ef  Is  that  the  verdict  wax 
obtained  by  perjury  on  the  part  of  the  de- 
fendant He  now  claims  to  have  discovered 
new  evidence,  to  the  effect  that  the  defend- 
ant stated  to  other  parties  that  she  was  not 
engaged  to  complainant  had  no  love  or  af- 
fection for  him,  and  would  not  marry  him. 
Attached  to  the  bill  are  two  affidavits.  In 
which  the  affiants  make  oath  that  they  heard 
her  make  such  statements.  A  demurrer  was 
interposed,  sustained,  and  the  bill  dlsmiroed. 

Oscar  M.  Springer  (H.  H.  Hatch,  of  coun- 
sel), for  appellant  Tnillam  Stacey,  for  ap- 
pellee. 

GRANT.  J.  Gray  T.  Barton,  82  Mich.  186. 
28  N.  W.  813,  rules  this  case.  It  Is  so  nearly 
Identical  in  its  facts  and  circumstances  with 
this  that  we  deem  any  further  statement  or 
discussion  unnecessary.  The  decree  is  af- 
firmed, with  costs. 

LONG,  C.  J.,  did  not  Bit  The  other  Jtis 
tlces  concurred. 


BEBKMAN  v.  SYLVESTER  et  aL 

(Supreme  Coort  of  Midiigan.    April  28.  1896.) 

Joist  Debtors — Jcdgmbxt— Dischakob — Actio« 
os  jcdqmeht. 

1.  Under  Btatntory  provirfona  for  the  dis- 
charge of  one  of  the  joint  debtors  without  re- 
leasing the  others  from  their  ratable  prupcirtiona 
of  the  debt.  2  How.  Ann.  St  S  7784,  permits 
the  clerk  of  the  court  to  discharge  a  jndgment 
as  to  the  released  debtor,  upon  filing  the  proper 
evidence.  HeU,  that  such  filing  and  discharge  are 
not  a  prerequisite  to  a  relense,  and  that  a  release 
may  be  shown  on  the  trial  of  an  action  brought 
to  enforce  the  judgment. 

2.  Where  plalntlETs  action  is  against  three 
joint  del^endants,  two  of  whom  show  a  valid 
discbarge,  and  no  discontlnaance  is  tnken  an  to 
them,  a  judgment  in  favor  of  plaintiff  cannot  be 
sustained  a^nst  the  third  defendant. 

Error  to  circuit  court  Alpena  county;  Rob- 
ert J.  Kelley,  Judge, 

Assumpsit  by  John  G.  Beekman  against 
Lyman  J.  Sylvester  and  others  to  recover 
the  amount  due  on  a  judgment  Prom  a 
^gntent  in  favor  of  plaintiff,  defendants 
bring  errw.   Reversed.         ^  i 
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J.  D.  Tvrabull,  for  qq^elluita.  Joaepb 
Gavaiiaeb,  for  appellee. 

HOOKEB,  J.  On  Febmazy  18, 1S8S,  a  cir- 
cuit court  judgmeot  waa  recoroed  the 
plaintiff  and  one  Bishop  agiUnst  the  defend- 
ants Lyman  J.  and  Bose  Sylrester  and  Wil- 
liam J.  Cam^.  Action  was  commenced 
against  all  of  the  defendant  by  declaration 
filed  February  11,  1S95.  The  return  shows 
the  service  to  have  bem  made  upon  each  de- 
fendant on  £'ebmary  13,  1895.  The  defend- 
ants moVed  for  a  correction  of  the  shwUTs 
return,  claiming  that  the  dedaraUon  was  not 
serred  until  February  14th,  and  pleaded  the 
general  Issue,  with  notice  of  the  statute  of 
limltatloiis.  The  parties  stipulated  to  leare 
the  question  of  the  date  of  8«vice  to  the  Ju- 
ry, and,  If  they  should  find  that  the  declara- 
tion was  served  on  February  14th,  the  re- 
turn was  to  be  amended.  They  do  not  ap- 
pear to  have  so  found,  but  rendered  a  rer* 
diet  for  the  plaintiff.  As  there  was  evidence 
on  both  sides  of  the  question,  we  cannot  dl*- 
turb  the  vwdict  upen  this  ground. 

The  defendants  offered  in  evidence  a  re- 
lease reading  as  follows:  "State  of  Ulchlgan, 
County  Alpena.  The  Circuit  Court  for  the 
County  of  Alpena,  Jesse  F.  Bl8h(q»  &  John  G. 
Beekraan,  Assignees,  etc.,  vs.  Rose  Sylvester, 
Ijy man  J.  Sylvester,  &  William  J.  Carney.  For 
valuable  consideration  to  me  in  hand  paid,  I 
hOTeby  release  the  above-named  Lyman  J. 
Sylvestor  and  Rose  Sylvest^-,  two  of  the  de- 
fendants herein,  from  any  and  all  liability 
in  and  to  and  under  the  Judgment  hereto- 
fore rendered  against  said  defendants  in  this 
cose;  and  I  hereby  agree  to  and  wltii  sold 
layman  J.  Sylvester  and  Rose  Sylvester  that 
at  no  time  in  the  future  shall  they,  said  Io- 
nian J.  Sylvester  and  said  Rose  Sylvester, 
become  liable  to  pay  said  Judgment,  but  to 
hold  said  other  defendant  for  the  amount 
due  on  said  Judgment.  Jo^n  O.  Be^man, 
Assignee  Alpena  Lumber  Co."  The  plain- 
tiff contends  that  this  release  is  not  ad- 
missible as  a  defense,  because  not  duly  filed 
with  the  clerk  of  the  drcuit  court  of  the 
raunty  of  Alpena,  under  2  How.  Ann.  St  S 
7784.  On  the  other  hand,  counsel  for  the  de- 
fendants contend  that  the  release  was  val- 
id between  the  plaintiff  and  the  Sylvestera, 
and  that,  while  the  statute  does  not  apply, 
it  released  Carney,  under  the  common-law 
rule,  inasmuch  (it  is  said)  as,  under  our  rule, 
a  release  Is  good,  though  not  under  seal.  See 
opinion  of  Morse,  J.,  In  Seligman  v.  Pinet,  79 
Mich.  57,  43  N.  W.  1091.  We  disagree  with 
counsel  for  the  ^aiutlff  In  his  construcUon 
at  section  7781,  above  quoted.  The  preced- 
ing section  ^vides  for  the  discbarge  of  <»ie 
partner  after  dissolution,  settlement, 
without  discharging  the  remaining  partner 
from  his  rataUe  proportion  of  the  debt,  and 
the  provision  Is  made  applicable  to  Joint 
debtors  by  sectlcm  77tt7.  Section  7784  per- 
mits the  clerk  to  discharge  a  Judgment,  as  to 
the  released  debtor,  upon  filing  the  pn^er 


evidence;  but  we  think  such  flllns  and  dis- 
charge are  not  a  prereqtdslte  to  releaae,  wUtA 
may  be  shown  upon  the  trial  of  u  actiuo 
brought  to  enforce  the  Judgment.  Gonnae) 
tm  the  defendant  asserts  a  wUUngness  n 
agree  with  coiuisel  for  the  p*"*""*'  that  this 
Is  not  a  good  statutwy  releaae,  tboogih  be 
says  that  be  does  not  base  it  upon  the  tea- 
sou  ^ven.  As  moae  are  given  by  talm,  and 
we  think  of  nwe  why  this  statute  does  not 
ct>ver  the  case,  we  feel  constrained  to  iMdi] 
that  the  Sylvesters  were  released  tnn  lis 
blllty,  and  that  Cam^  was  retessed  In  pan. 
and  that,  at  most,  he  conld  bare  been  beli: 
liable  for  one-third  of  the  face  ot  tbe.Jnds- 
ment,  and  Interest  But  as  the  plaintUTs  ac- 
tion was  planted  against  three  defendant* 
and  be  did  not  dlsccutinue,  unOer  mle  71.  u 
to  the  Sylvesters,  he  is  not  in  a  position  tu 
sustain  bis  Judgment,  even  against  Gmney, 
as  be  was  entitled  to  no  Judgment,  If  nut 
against  aU.  Mace  t.  Page,  S3  Mlcta.  3s. 
Wlnslow  V.  Herrlck,  9  Mich.  iSO;  Hallow  t 
UiU,  23  Mich.  60;  Larkin  v.  Bntterfleld.  2> 
Mich.  254;  Anderson  v.  White,  Mich.  13t: 
Detroit  V.  Houghton,  42  Mich.  450,  4  N.  W 
171,  287:  Munn  v.  Haynm,  46  Mleb.  140;  u 
N.  W.  136;  Poet  T.  Shafer,  63  Mich.  85^  29  N 
W.  519;  Seligman  v.  Gray,  66  Mich.  341,  x: 
H.  W.  510:  The  Judgment  is  rereraed.  «nd  a 
new  trial  ordered. 


LONG,  a  J.,  did  not  sit 
tlces  concurred. 


The  otha  Jn*- 


MICHIOAN  TRUST  CO.  v.  ADABfS. 

(Supreme  Conrt  of  Midugan.    April  28,  ISSw' 

PiuuDDLCKT  Cor vBTAycB— What  ConsnruTB- 
Unrbcordbd  Deed. 
Whore  b  deed  coDTeying  certain  ml 
tate  to  grautor'i  wife  was  daly  execnt<>d  and  li— 
livered.  eraiitor  beiOK  at  the  dme  perfectlr  m  .- 
rent,  ana  it  appeared  that  graDtor.  tbonch 
collected  the  rents  from  the  pn^rty,  accotmtt:^ 
for  them  to  hia  wife,  the  fact  tlut  the  de«d  wa- 
inadverteDtly  left  unrecorded  for  a  nombet-  M 
ypsrs  does  not  tend  to  sbow  fraoduleot  inteor. 

Appeal  from  circuit  court,  Kent  county.  Is 
chancery;  Allen  C.  Adsit,  Judge. 

Action  brought  by  the  Michigan  Trust  Onc- 
pany,  as  administrator  of  the  estate  of  EUshA 
M.  Adams,  against  Eldward  M.  Adams,  to  at'. 
aside  a  deed  on  the  ground  of  fraud.  Ther^ 
was  Judgment  for  plaintiff,  and  defendas: 
appeals.  Reversed. 

Taggart  Wolcott  &  Ganson,  tor  m-pptOuii. 
Bfore  &  Wilson,  for  appellee. 

HOOKKR,  J.  In  1871  EUsha  M.  Adar.* 
united  with  Francis  D.  Boardman  In  the 
ecutlcn  of  a  bond  to  secure  payment  to  t.^ 
Michigan  Asylum  for  the  Insane,  at  Ka'» 
maaoo,  for  core  and  maintenance  to  be  ai- 
ft>rded  to  one  George  P.  Boardman.  an  ii. 
sane  patient  and  son  of  Francis  D.  Bowi 
man.  Both  VYands  D.  Boardman  and  AdacK^ 
were  possessed  ct  ctmslderaUe  property,  l: 
ISIS  Adams  conveyed  t&  in  on- 
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trorersy  to  his  wife,  who  neglected  to  have 
her  deed  recorded  until  after  bis  death,  which 
occarred  In  1884.  Boordman  died  in  1882. 
Subsequently  the  land  In  controTersy  was 
conreyed  to  the  defendant,  her  son,  through 
several  voluntary  conveyances.  Boardman 
Is  claimed  to  have  been  Insolvent  at  the  time 
of  his  death.  In  1882.  In  1893  the  treasurer 
of  the  asylum  caused  the  appointment  of  the 
complainant  as  administrator  of  the  estate 
of  Adams,  and  filed  a  claim  in  probate  court 
for  services  rendered  In  the  care  and  main- 
tenance of  Geoi^eP.Boardmau  before  Adams' 
death,  upon  the  aQowance  of  which  the  bill 
in  this  case  was  filed,  attacking  defendant's 
title,  and  seeking  to  have  the  property  ap- 
plied upon  the  claim,  and  the  circuit  conrt 
Srranted  the  relief  prayed.  In  our  opinion, 
the  testimony  shows  an  absence  of  fraudu- 
lent design,  when  the  deed  was  made,  not* 
withstanding  the  failure  to  record  the  deed. 
It  appears  that  Adams  had  am[de  property 
with  which  to  pay  his  debts,  and  a  gift, 
under  such  circumstances,  will  not  t>e  set 
aalde.  In  the  absence  of  evidence  of  a  fraud- 
ulent Intent.  We  think  the  case  should  not 
be  ruled  by  that  of  Fetters  v.  Duvemols,  73 
Mich.  481,  41  N.  W.  514,  u[>on  which  coun- 
sel for  complainant  relies.  It  is  radically 
different,  in  essential  features.  In  that  case 
the  conveyance  was  a  quitclaim  deed,  which 
the  parties  Intended  to  operate  as  a  will, 
which  was  probably  never  delivered,  and, 
upon  its  face,  was  but  the  quitclaim  of  a 
future  interest.  It  was  voluntary,  and  not 
to  be  used  In  case  of  the  grantor's  recovery. 
In  this  case  the  instrument  was  a  warranty 
deed  of  a  present  interest  Its  execution  was 
accompanied  by  delivery,  and  it  was  with- 
held from  record  through  inadvertence.  It 
does  not  appear  that  the  i>oeBession  was  re- 
tained by  the  grantor  to  the  exclusion  of  his 
wife,  and,  although  he  collected  rents,  he  is 
sliown  to  have  accounted  to  her  tor  them. 
The  following  cases  cited  by  counsel  seem 
to  us  to  cover  the  points  Involved:  Cutter 
T.  Griawold,  Walk.  Ch.  437  (see  eases  cited 
in  note  to  annotated  edition);  Page  v.  Ken- 
driek,  10  Mich.  299;  Gale  v.  Gould,  40  Mich. 
515;  Fraser  v.  Passage,  63  Mich.  556,  30  N. 
W.  334;  Wooden  v.  Wooden,  72  Mich.  353, 
40  N,  W.  460;  Hlnde's  I^essee  v.  Louffwortti, 
11  Wheat.  200,  210;  Lloyd  v.  Fulton,  91  U. 
S.  479;  Ware  v.  Purdy  (Iowa)  60  N.  W.  626. 
The  decree  is  reversed,  and  bill  dismissed, 
with  costs  of  itoth  courts. 

IX>NQ,  a  J.,  did  not  sit.  The  other  Jus- 
dees  conenned. 


MUTUAL  FIRH  INS.  CO.  v.  PHOBNIX 
FUBNITURB  CO. 
(SuiHvme  Gonrt  of  Mldiigan.    Dec.  81,  1896.) 

FORBION  JCDGK«ST»— CoXCLl18IVB!tB8a. 

Under  Const.  U.  S.  art.  4,  §  1,  dedaring 
that  "full  faith  and  credit  shall  be  given  In  each 


state  to  the  pnblic  acts,  records,  and  judicial 
proceedings  of  every  other  state,"  a  decree  of  a 
conrt  of  Illinois,  ascertaining  the  assets  and  lla- 
bUlUes  of  a  corporation,  and  oecre^g  the  asseas- 
Dientt  aaainst  the  mem  berg,  who  were  not  par- 
ties to  toe  floit,  required  to  pay  its  liabilities,  the 
decree  l>eing.  In  Iliinois,  conciosive  against  the 
mentbers,  is  also  conclusive  against  the  memt>eTB 
in  an  action  in  Michigan  to  recover  such  assess- 
tueut  from  a  member.  McGnith,  C.  J.,  and 
Tjong,  J.,  dissenting. 

Error  to  circuit  court,  Kent  county;  Wil- 
liam B.  Grove,  Judge. 

Action  by  the  Mntoal  Fire  Insurance  Com- 
pany against  the  Phcenlz  Pnmlture  Com- 
pany. There  waa  a  Jodgment  for  plaintiff, 
and  defendant  briagB  «ror.  AfiSrmed. 

Fletcher  &  Wanty  for  appellant  D.  J. 
Schuyler  and  Mark  Norrls,  for  appellee. 

GBAlfT»  J.  After  a  fall  argoment  upon 
the  rtikeartaig  of  this  cause,  we  are  satisfied 
that  we  were  in  error  in  reversing  the  Judg- 
ment t  The  testimony  was  not  returned, 
and  the  case  is  before  us  oa  flndings  of  fact 
and  law,  to  which  no  exceptions  were  taken. 
The  sole  qnration,  therefore,  la,  do  the  facts 
found  snnnrt  the  Judgment!  We  held*  In 
Insarance  Co.  t.  Merrill,  101  Mich.  383,  68 
N.  W.  661,  that  the  defendants,  under  such 
a  note,  were  not  liable  to  ui  assessment  for 
unearned  or  return  premiums.  That  case 
woold,  of  oonrse,  control  this,  unless  the  de- 
cree of  the  lUlnols  court  Is  ctrnduslve  upon 
the  conrts  of  this  state.  The  constitution 
of  the  United  States  declares  that  "fidl  faith 
and  credit  shaU  be  given  In  each  state  to  the 
public  acts,  records,  and  Judicial  proceedings 
of  eT«7  other  state."  Article  ^  S  1.  In  the 
(farly  case  of  MlUs  t.  Dnryee,  7  Granch,  4SI, 
it  was  held  that  the  decrees  and  Judgments 
of  the  coorts  ci  (me  state  were  ctmdustve 
in  the  courts  of  sister  states.  This  case  has 
since  betsn  uniformly  followed.  Where  a 
court  has  Jurisdiction  of  the  cause  and  of 
the  parties,  Its  Judgment  Is  conduslro  In  oth- 
er courts,  and  the  only  remedy  Is  direct 
proceedinjg  In  the  origlmtl  cause.  Hanley  v. 
Donoghue,  116  U.  8.  4,  6  Sup.  Gt  S»2;  Cole 
y.  Cunningham,  133  U.  S.  111.  10  Sup.  Ct 
268;  Bones  ted  t.  Todd,  8  Mich.  871.  It  is 
conceded  that  as  a^nst  the  corporation  It- 
self, and  the  directors  and  t^cers  thereof, 
the  rule  ai^es.  It  Is,  however,  contmded 
that  It  does  not  apply  to  a  stotdcholder  of 
such  corporation  who  Is  not  made  a  direct 
party  to  the  original  suit  That  is  the  ques- 
tion In  this  case.  We  are  not  dealing  with 
a  (rase  where  a  stockhold^  Is  Interposing 
the  defense  of  paymoit  or  any  other  defense 
which  was  not  passed  upon  in  the  original 
suit  against  the  corporation.  In  such  a  case 
there  Is  no  Judgm^it  or  decree  of  the  court 
of  a  sister  state  which  other  courts  must 
recognize.  But  the  very  point  now  urged  as 
a  def^ise  was  Inrfdved  and  determined  by 
the  Illinois  court  This  was  an  Illinois  con- 
tract These  notes  were  choses  In  action. 
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\rere  in  possesBlon  of  tbe  company  In 
Illinois,  were  turned  over  by  it  to  the  re- 
ceiver, and  were  under  the  direct  control  of 
the  IHlnoia  courts.  That  court  entered  a  de- 
cree, upon  evidence  placed  l^fore  It,  deter- 
mining the  amount  of  assets  and  debts,  and 
the  amount  of  the  assesament  necessary  to 
liquidate  its  liabilities.  If  every  stockhold- 
er may  now  contest  this  decree,  the  dlfB- 
culty  thus  thrown  in  the  way  of  an  orderly 
and  practical  settlement  of  the  affaire  of  the 
iusolvent  corporation  is  apparent  Differ- 
ent courts  might  adc^t  different  rulings  up- 
on the  amount  of  the  assessment  We  think 
the  better  doctrine  is  that  each  stockholder 
or  member  of  the  corporation  Is  an  integral 
part  thereof,  and  is  represented  In  such  suit 
through  the  corporation  Itself,  and  that  such 
decree  is  binding  and  coucloslTe  upon  him. 
Two  courts  have  so  hdd  In  regard  to  the 
case  now  under  conafderatlML  Kand,  Mc- 
N'ally  &  Co.  v.  Mutual  Fire  Ins.  Co.,  58  111. 
App.  52S;  Packer  v.  Mill  Co.  CWis.)  64  N.  W. 
751.  In  the  latter  case  two  points  were  rais- 
ed: First,  that  the  receiver  In  Illinois  could 
not  sue  in  the  courts  of  Wisconsin;  and,  sec- 
ond, that  the  assessment  was  Inequitable 
and  unjust,  and  hence  should  not  be  en- 
forced. The  distinotlon  beween  the  rights 
of  property  situated  in  other  states,  and 
those  of  choses  in  action,  is  there  very  clear- 
ly pointed  out.  Upon  the  first  point  the  court 
say:  "There  is  no  question  here  of  transfer 
of  property  in  this  state.  No  such  tiansfer 
was  attempted.  The  property  in  question- 
that  Is,  the  defendant's  note  and  its  liability 
to  i>ay  assessments— was  in  Illinois,  at  the 
office  of  the  company.  They  were  choses  in 
action,  and  their  situs  was  at  the  residence 
of  the  company."  Upon  the  second  point  the 
court  say:  "If  a  judgment  is  concluBlve  In 
the  state  where  rendered,  It  is  conclusive 
here.  The  decree  by  which  the  assessment 
in  question  was  made  was  imdoubtedly  con- 
elusive  on  the  members  or  policy  holders  of 
the  defunct  company,  unless  attacked  In  a 
direct  proceeding,  notwithstanding  they  were 
not  present  when  It  was  rendered.  We  can 
come  to  no  other  ccmciuslon  tiian  that  we 
are  bound,  under  the  constitutional  require- 
ment of  'full  faith  and  credit'  to  hold  that 
the  decree  malting  the  assessment  In  question, 
being  conclusive  In  Illinois  upon  all  mem- 
bers and  policy  holders,  unless  attacked  by 
direct  proceeding,  is  conclusive-  here,  and 
not  open  to  collateral  attack." 

The  point  appears  to  be  expressly  decided 
in  Hawkins  v.  Glenn,  131  U.  S.  319,  9  Sup. 
Ct  739.  The  proceedings  in  that  case  were 
substantially  the  Ba/me  as  In  this.  The  de- 
fense was  that  the  stodchcrfder  was  not  a 
party  to  the  suit,  that  the  cause  of  action 
was  barred  by  the  statute  of  limitations,  that 
he  was  not  responsible  on  150  shares,  and 
that  Interest  should  not  have  been  allowed. 
The  stodtbolder  was  sued  in  North  Carolina. 
A.  decree  had  been  rendered  in  a  cOurt  of 
chancery  in  Vlrfllula,  wbich  had  ascertained 


the  extent  of  the  llabllftlefl  uod  assets  of 
the  corporation,  and  decreed  the  assefisment 
required  to  pay  its  llabllltlesi  The  court 
held  the  decree  conclusive,  and.  In  deciding 
It  speaking  through  Chief  Justice  Puller, 
say:  "A  stockholder  Is  so  far  an  Intesral 
part  of  the  corporation  that,  in  view  of  the 
law,  he  is  privy  to  the  proceedings  toucbing 
the  body  of  which  he  la  a  member,"' — citiug 
Sanger  v.  Upton,  91  U.  S.  68.  The  same 
question  was  again  before  the  court  In  Glenn 
V.  Liggett,  135  U.  S.  538,  ID  Sup.  Ct  887.  and 
the  same  conclusion  reached,  quoting  from 
Etawklns  v.  Glenn.  The  same  wbs  held  in 
Insurance  Co.  v.  Langley,  62  Md.  211.  Tbe 
learned  counsel  for  the  defendant  cite  Chan- 
dler V.  K?owti,  77  m.  338,  ami  Insurance  Co. 
V.  GfiHck,  1^2  III.  41.  These  cases  are  dis- 
tinguished from  a  case  like  the  present  In 
Telegraph  Co.  v.  Gray,  132  lU.  630,  14  N.  E. 
214.  The  two  form^  cases  were  based  upon 
a  statute  which  provided  that  atockliolders 
shoidd  be  made  parties  to  the  suit  Rev.  St. 
lU.  1889,  c.  32,  §g  1-40.  The  decree  of  the 
Illinois  eotirt  in  this  case  was  based  UTN»n 
an  act  In  rqrard  to  the  dissolution  of  in- 
surance companies.  Rev.  St  IIL  1889,  c  73, 
103-111.  This  does  not  provide  for  any 
service  upon  or  notice  to  the  stockholders  or 
members,  but  confers  the  entire  Jwisdlctifin 
in  such  cases  upon  the  courts.  Upon  ihe 
question  of  notice  to  stockholders,  see  War* 
die  V.  Cummings,  86  Mich.  409,  48  N.  W. 
212,  538.  Mr.  May,  In  his  work-  on  Insurance 
(v<^.  2,  f  557),  says  "the  receiver  of  an  iaml- 
vent  corporation  stands  upon  no  better  foot- 
in*"  than  would  the  directors  In  making  im 
assessment  and  cites  Jackson  v.  Roberts.  31 
N.  Y.  304;  Embree  v.  Shideler.  38  Ind.  42.1. 

If  these  decisions  sustain  the  role  contend- 
ed for,  we  could  not  follow  them,  as  we 
think  they  are  opposed  to  the  clear  weight  of 
authority.  The  New  York  statute  is  clearly 
different  from  that  in  tbe  present  case.  It 
reads  as  follows:  "In  case  the  coiporatiou.  in 
regard  to  which  a  receiver  has  been  or  ^lall 
hereafter  be  appoiotcd,  is  or  shall  be  a  mu- 
tual Insurance  compuay,  such  receiver  shall 
have  full  power  under  the  authority  and 
sonetioH  of  the  court  appointing  blm,  to 
make  all  such  aseeBsments  on  the  premium 
notes  belonging  to  such  c(H*poratlon,  as  may 
be  necessary  to  pay  the  debts  of  such  corpora- 
tion, as  by  the  charter  thereof  the  directors 
of  anch  corporation  have  authority  to  make; 
and  the  notice  of  such  assessment  may  be 
given  in  the  same  manner  as  la  provided  in 
the  charter  of  said  company  for  tbe  directors 
of  said  company  to  give;  and  the  said  receiver 
shall  have  the  like  rights  and  remedies  upon 
and  in  consequeuceof  the  non-payment  of  such 
assessments,  as  are  given  to  the  corporaticm  or 
the  directors  thereof  by  the  charter  of  said 
corporation."  Iiawsl852,a71.  It  thos  appears 
that  the  power  of  the  receiver  wum  eqtres^ 
limited  to  the  power  of  tbe  board  of  directors, 
and  to  tbe  modus  operandi  of  collecting  the 
assessmenta  In  Eimlwee  v.^Stddder*  It  ait- 
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peared,  upon  th»  £ace  of  the  comi^nt,  that 
neither  tb*  receiver,  nor  the  court  tx>  wbJrti  b« 
had  reported  liig  action,  bad  examined  and 
detei-mlned  Tipon  the  vaUdltf  of  the  clalHis 
against  the  eempany.  This  was  expvesidy  r»* 
quired  by  the  charter  of  the  company.  It 
was  tbev^we  saM  that  "the-  aaeesamrat  M 
the  act  of  the  reeelver,  and  In  and  with  him  la 
the  attthorlty  to  act  In  tbe  pxemlaBB."  The 
decree  In  the  present  case  was  emae«tis  only 
in  tbat  It  Induded  some  Items  which,  aadev 
Insoninee  Co.  t.  Merrill,  this  court  would 
have  excluded.  Judgmente  aod  dtcrees  can- 
not be  attacted  coUateralty  because  they  In- 
clude items  which  courts,  other  ttaaai  those 
by  whom  tb^  w«re  rendered,  might  hold  to 
be  Ulegal.  See  Mor.  Prlv.  Oorpi  f  823.  The 
Judgment  nmst  be  affirmed. 

MONTOOMBRY  and  HOOKIIR.  JJ.,  con^ 
enired  with  OR4NT,  J. 

BMA&TH,  a  J.  (dismsittoig).  Attat  te- 
ar^timent  of  tUs  eanse,  I  see  no  good  ranon 
for  a  change  of  oirtatsn  upon  the  mala  Issue 
lUTOlved.  The  case  presents  two  qoestloiia: 
First,  whether  the  decree  of  the  lUloels  court 
is  res  «|}ud(cata  as  to  the  amount  of  tbe  «a- 
sessment  directed;  and,  accmid,  wtaetbcr  we 
are  baond,  under  the  eooatltiittonal  require- 
ment of  "taa  fUth  and  cnOtt,"  to  rtgacd  that 
decree  as  condnsfve. 

1.  There  are  a  number  of  autborttles  which, 
bold  tbat,  In  a  proceeding  against  a  stockbold- 
er,  under  a  statute  which  makes  him  liable  tv 
creditors,  and  based  upon  a  Judgmoit  against 
tbe  corpmaFtlon,  Boeh  Judigment  is  prima  facie 
eTidence  of  the  indebtedness  ef  tbe  oorpora- 
tlon.  Banl£  r.  Warren,  52  Mich.  557, 18  N.  W. 
356;  Hoagtond  t.  Bell,  S«  Barb.  D7;  Hastings 
T.  Di*w,  7«  N.  T.  9;  Scbaeffer  t.  Insuraace 
Co.,  4G  Mo.  248.  Other  autborltles  bold  tbat 
the  Judgment  Is  ooncluslTe,  and  cannot  be  at- 
tacked, except  for  fraud.  Corse  t.  3anfard. 
14  Iowa,  235;  Gran*  v.  Tiioker,  5  Kan.  70; 
Coalfield  Co:  v.  Peck,  98  lU.  139;  Conklln  v. 
Furmau,  3  Abb.  Prac  (X.  S.)  IBl;  Milliken  t. 
Whitehouse,- 49  Me.  527;  Henry  t.  Railroad 
Co.,  17  Ohio,  187;  Wilson  t.  Coal  Co.,  43  Pa. 
St.  424;  Bank  t.  Chandler,  19  Wis.  467; 
Marsh  T.  Bnrroi^ha,  1  Woote.  468,  Fed.  Cas. 
No.  9,112;  SKepheDB  T.  Fox.  83  N.  Y.  813. 
There  Is  still  another  class  of  cases  which 
holds  tbat  a  stockholder,  in  the  absence  of  a 
fitatnte  requtrli^  It,  Is  not  a  neceBsary  party 
to  proceedings  to  wind  up  the  affairs  of  the 
corporatton,  determine  tta  lasoWeDcy,  and  ap- 
point a  recover;  that  a  decree  of  court  de- 
termining saA  matten,  declaring  the  neces- 
sity for  an  assument  upcm  stockholders  or 
for  tbe  collection  of  unpaid  snbscrtptions  to 
tbe  capital  stock,  and  directing  the  collection 
thereof,  Is  not  open  to  attack  ta  a  suit  brought 
to  enforce  the  ooUectkin  ot  the  assets  of  tbe 
corporation,  the  unpaid  snkiscriptlnia  to  the 
capital  stock,  or  assessments  so  ordered. 
Glenn  t.  WilUflma,  60  Md.  9&;  Iiwurance  Co. 
V.  Lsogtey.  «B  Md.  196;  Sanger  t.  Upton,  dl 
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U.  S.  56;  Glean  t.  Springs,  3S  Fed".  4M;  Haw- 
kins V.  Glenn,  131  U.  S.  310,  0  Sup.  Ct  789; 
Lehman,' Darr  &  Co.  t.  Glenn,  87  Ala.  618.  6 
Bsuth.  44;  Gilchrist  t.  Land  Oo.,  21 W.  Ya.  IIQ. 
The  cases,  with  many  otiiers,  recognise  the 
rale,  but  some  of  tbem  carry  the  rule  to  an 
extent  which  is  not  warranted  by  the  prinr 
dple  wbl<di  underlies  tbe  rule,  and  others  use 
language  which  Is  InappUeaMe  to  tbe  facts  of 
tbe  particular  case  before  tbe  court  A  Judg- 
ment against  a  oorpoiatton  is  dedslre,  as 
against  a  stockhcdder  of  tbat  corporation,  bo- 
cause  tbe  proceeding  In  which  It  was  <MaIn- 
ed  was  one  betweoi  the  contracting  par- 
ties^—the  parties  who  had  tko'l^al  right  to 
defewmine  that  question. 

Tbe  only  question,  then,  open,  is  tike  amonnt 
due  from  tbe  sCedfaolder  to  the  corporation, 
or,  if  be  is  liable  by  reasen  of  a  statute,  the 
extent  of  his  Uabillty  under  tbe  statMe.  If 
he  la  exempted  foom-  certain  classes  of 
claims  against  the  cotperatloD,  sock  exemp- 
tion nmy  be  shown.  If  the  staitnte  imposes  a 
liabilltT  as  for  labor  Hateis,  the  diameter  of 
fcbe  claim  mwt  be  established.  In  Wflsen  t. 
Coal  Co,,  Buora,  tbn  stoeliholders  were  made 
parsonttUy  Uable  for  all  debts  oxc^t  loans, 
and  the  court  hcdd  that  defendant  ml^t  show 
^tlwr  that  ho  was  not  a  stocklMrider,  or  that 
the  debt  was  a  loan.  In  other  wordi,  tbe 
Judgment  Is  concluslTe  as  to  the  amount  due 
from  the  corporation  to  the  creditor,  but  is 
only  conclusive  as  to  tbe  stocUnldcT  wben 
his  llabtttty  is  established. 

As  is  said  in  Unhm  Bank  t.  wando  Mln.  ik 
Manurg  Co.,  17  S.  0. 339,  369:  "Theie  can  be 
uo  doubt  of  the  rtghta  of  Oie  stockholders  In 
this  action,  to  set  up  any  aTailable  defense 
that  goes  to  the  quesUon  of  their  liaMMty  up- 
on tbe  note  upon  wUdi  Juifement  lias  been 
obtaloed  against  the  company.  The  defend- 
ants In  this  action  wots  not,  as  IndlTidnals, 
paraes  to  the  action  in  which  Judgment  was 
recovered.  That  suit  was  against  the  corpotu- 
tloa,  which,  in  law,  is  a  distinct  person  from 
the  Individual  men^rs  wUch  compose  IL 
The  ground  of  the  liability  of  the  company 
may  not  prcrvall  against  the  stockholders. 
For  it  is  only  when  a  Ju^ment  is  obtained 
against  the  company  upon  debts  of  a  certain 
description,  and  upon  which  suits  hare  been 
brought  within  a  specified  time,  tbat  tho 
stockholders  ar«  liable.  In  this  action  it  is. 
therefore,  necessary  to  establish  tbat  tbe  con- 
ditions of  the  liability  of  tbe  stockholders  ex- 
ist. To  do  this  necessarily  Involves  an  In- 
quiry In  this  action  Into  tbe  grounds  of  tbe 
stockholders'  liability.  Of  course,  then,  it  is 
competent  for  these  defendants  to  Interpose 
any  defense  that  goes  to  the  question  of  their 
UabUt^  Vfon  the  notes  upon  which  the  Judg- 
ments were  obtadned." 

In  Marsh  r.  Barronghs,  supra.  It  was  con- 
tended that  the  unpaid  subscriptions  of  cap- 
ital stock  were  not  assets  for  the  payment  of 
debts,  either  legal  or  egnltaMe;  that  they  ex- 
isted merefy  as  posslbilHleB;  tiiat  they  were- 
not  a  debt  due.  havlnc^.«^«@^^gg^Ui; 
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that  no  one  coald  call  tbem  in  bat  the  direct- 
ore,  and  In  them  It  was  a  mere  discretionary 
power,  which  could  not  be  exercised  either  by 
the  assignee,  the  receiver,  or  the  court  itself, 
and  could  not  be  assigned;  that  said  unpaid 
subscriptions  were  no  part  of  the  coital  Btods. 
of  the  bank;  and  that  the  real  capital  stock 
was  what  had  been  called  Id.  The  court  held, 
however,  that  the  amount  subscribed,  and  not 
the  sums  actually  paid  In,  was  the  capital 
stock;  that  the  authority  to  make  calls  was 
not  a  mere  power  vested  in  the  bank,  to  be 
exercised  or  not,  in  Its  discretion,  but  that  it 
was  a  right;  that  the  mode  of  calling  it  In 
prescribed  by  <he  chartw  was  a  mere  form  of 
remedy  given  to  the  bank  to  enforce  the  sub- 
scription, and  that  unpaid  subscriptions  were 
corporate  property,  constituting  a  trust  fund 
which  could  be  reached  by  creditors. 

In  Sanger  v.  tJpton,  supra,  it  was  held  that 
the  order  of  the  bankruptcy  court  as  to  the 
right  of  the  assignee  to  bring  suit  was  con- 
clusive. The  court  refers  to  the  application 
of  the  rule  to  an  order  made  by  the  comptrol- 
ler of  the  currency,  citing  Kennedy  v,  Gibson, 
S  Wall.  605,  wherein  the  court  say:  "It  Is  for- 
the  comptroller  to  decide  when  It  is  necessary 
to  Institute  proceedings  against  the  stockhold- 
ers to  enf(H%e  their  personal  UablUty,  and 
whether  the  whole  or  any  part,  and.  If  a 
part,  how  much,  abould  be  collected.  These 
questions  are  referred  to  bis  Judgment  and 
dlscretlcoi,  and  his  determination  Is  conclu- 
sive. The  stockholders  cannot  controvert  it 
Its  validity  Is  not  to  be  questioned  in  the  liti- 
gation that  may  ensue.  He  may  make  it  at 
such  time  as  be  may  deem  proper,  and  upon 
such  data  as  shall  be  satisfactory  to  him." 
The  court  thm  says:  "It  was  competent  for 
the  court  to  order  payment  of  the  stock,  as 
the  directors,  under  the  Instructioos  of  a  ma* 
JtH^ty  of  the  Btockht^dera,  might,  before  the 
decree  In  bankruptcy,  have  done.  The  former 
Is  as  effectual  as  the  latter  would  have  been." 
Other  questions  affecting  the  liability  of  the 
stockholders  were  raised,  and  the  court  de- 
termined them. 

In  HaU  V.  Insurance  Co.,  5  Gill,  484,  the 
question  arose  upon  the  admissibility  in  evi- 
dence of  the  equity  proceeding  in  which  the 
order  directing  *be  call  had  been  made,  and 
the  court  held  that  the  order  for  the  institu- 
tion of  the  suit  was  conclusive. 

In  Glenn  v.  Williams,  supra,  ft  was  held 
that  the  chancery  court  of  Richmond  had 
power  and  Jnrlsdictlon  to  make  assessments 
upon  the  unpaid  subscriptions  to  the  capital 
stock  to  raise  funds  with  which  to  pay  its 
debts,  and  that  the  decree  of  the  court  deter- 
mining and  making  an  assessmrat  upon  the 
capital  stock  for  such  purpose  was  binding 
and  effective  upon  stockholders  not  parties  to 
that  cause. 

In  Parker  v.  MiU  Co.  (Wis.)  64  N.  W.  751, 
a  demurrer  was  Interposed  to  the  complaint, 
on  the  ground  of  want  of  capacity  In  the 
plaintiff  to  sue.  The  court  below  sustained 
the  demurrer,  and  the  supreme  court  reversed 


that  holding.  There  Is  no  doobt  of  tbe  cor- 
rectness of  that  derision.  That  question  b 
res  adjudicata. 

In  Hawkins  v.  Qlenn,  supra,  Mr.  Chief  Jus- 
tice Fuller  thus  states  tbe  issues  inrolved: 
Counsel  for  plaintiff  In  error  cont^d  that 
the  decree  of  the  RlchmcMid  chancery  coon 
making  the  call  and  assesameot  was  void  as 
against  him,  because  he  was  not  a  party  to 
the  suit;  that  the  cause  of  action  was  barred 
by  the  statute  of  limitations;  that  he  was 
not  responsible  upon  150  shares  of  the  stock; 
and  that  Interest  should  not  have  been  al- 
lowed from  tbe  date  of  the  call,  but  only  froci 
the  time  of  tbe  filing  of  the  complaint.  Whilf 
the  learned  chief  justice  does  say,  as  to  the 
determination  of  tbe  Richmond  chaneer}- 
court,  that  the  court  may  have  erred  in  its 
conclusions,  but  its  decree  cannot  be  attached 
collaterally,  the  court  does  not  rest  Its  deci- 
sicoi  upon  the  adjudication  referred  to,  but 
proceeds  to  discuss  the  question  at  length, 
holding  that,  as  between  creditor  and  stock- 
holder, the  latter  could  not  protect  tfaauselTe^ 
from  paying  what  they  owe  by  setting  np  tht 
d^ault  ot  th^r  own  agents. 

It  must  be  borne  In  mind  that  that  case 
was  one  for  an  unpaid  snbsctiption  to  stock 
It  was  a  sum  which  was  a  part  of  the  capital 
stock  of  the- c<Hnpany,— a  trust  fund,  h^  for 
the  benefit  ot  creditors,  and  the  (^ligation  to 
pay  which  could  not  be  discharged,  as  against 
creditors,  by  the  corporation  Itself.  The  con- 
tract to  pay  the  sum  sought  to  be  recovered 
was  one  arising  under  the  charter  at  tbe  out- 
set. It  could  not  be  affected,  as  to  credltois. 
by  the  acts  or  laches  of  the  corporation.  In 
the  present  case  the  limit  of  the  liability  of 
the  defendant  member  Is  not  <aily  ezpr^sed 
In  the  note  upon  which  suit  Is  brought,  but 
In  the  charter  of  the  corporation  as  well  No 
act  of  the  corporation  could  extend  that  liabil- 
ity. Defendant  pleads  no  release  from  his 
undertaking,  nor  does  be  seek  to  escape  by 
reason  of  the  laches  of  the  corpcH-atlon  In 
tbeir  failure  to  enforce  the  contract,  nor  have 
creditors  any  demands  upon  defendant  except 
such  as  arise  from  bis  undertaking.  The  re- 
ceiver, on  behalf  of  the  creditors,  is  elm  ply 
subrt^ted  to  tbe  claim  of  tbe  corporation 
against  defendant.  No  assessment  made  by 
the  corporation  Ui  excess  ot  bis  liability  would 
have  been  binding  upon  him.  This  Is  a  pro- 
ceeding against  the  stockbc^er  as  an  ad- 
versary party.  He  has  tbe  same  right  to  in- 
sist that  the  class  of  debts  f<H'  which  he  has 
been  assessed  are  not  such  as  he  contracted  to 
pay  as  a  stockholder  would  have,  under  our 
own  statute.  In  respect  to  labor  claims.  If  sued 
upon  a  Judgment  against  the  corporation. 

2.  In  view  of  the  conclusion  reached,  it  is 
unnecessary  to  discuss  the  question  as  to 
whether  the  finding  of  facts  supports  plain- 
tiff's contention  that  the  note  In  question  is 
an  Illinois  contract  No  attempt  was  made 
to  show  that  the  charter  and  by-laws  of  tbe 
plaintiff  corporation  enlai^ed  the  defendant's 
llabUity.   The  fUIJiidIcatl^g^^|^  is  in- 
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Blsted,  la  binding  us,  was  not  me  inTolv- 
ing  tbe  validity  of  a  contract,  at  the  validity 
or  ctnutractlon  <a  a  local  charter,  atatntei  or 
constltutkn;  nor  was  It  a  qnestton  of  con- 
atructton,  d^>endlng  npoa  the  lttt»t  of  the 
inrtles,  as  affected,  at  the  Inc^tton  ot  the 
contract,  by  any  fixed  local  rules  of  law;  nor 
did  It  Involve  a  mle  of  iifoperty.  The  federal 
Judiciary  act  provides  that  the  laws  of  tbe 
several  states,  eixept  In  given  cUea,  shall  be 
regarded  as  rules  ot  decision  In  bials  at  c«n- 
moa  law  In  the  courts  of  the  United  States; 
yet  at  an  early  day,  the  supreme  court  of 
the  rnlted  States  held  that  this  prorUdim  did 
not  apply  to  the  declslonB  of  the  state  courts 
In  tbe  constmctbHi  of  ordinary  contracts  or 
on  qnestlcoia  of  geseral  commercial  law. 
:fiwlft  T.Tyson,  IS  Pet.  L  And  It  has  been  held 
that  the  federal  courtB  were  not  l>onnd  1^  de- 
cisions ct  tbe  state  courts  constrolng  and  de- 
termining the  legal  ^ect  of  Insurance  con- 
tracts (Carpmter  v.  Insurance  Ga,  16  Pet 
495);  nor  by  decisions  of  state  courts  as  to 
rights  of  the  parties  to  negotiable  paper,  such 
rights  depending  on  the  law  of  n^otlable  pa- 
per (Oates  v.  Bank.  100  U.  S.  238;  RaUroad 
Co.  V.  Natitmal  Bank,  102  U.  S.  14);  nor  by  a 
decision  on  the  constmetloa  of  a  contrart  of 
carrlaee  (Mjrlck  v.  RaUroad  Co.,  107  IT. 
S.  103, 1  Sup.  Ct  425);  nor  by  a  ded^n  con- 
struing a  deed  by-  the  rules  of  tbe  common 
law  (Fozcroft  v.  Mallett,  4  How.  353).  See 
-also,  as  to  the  application  of  this  doctrine, 
cases  dted  In  23  Am.  &  Eng.  Enc.  Iaw,  40^  4L 
The  question  here  presented  Is  whether  tbe 
determination  of  the  Ilunc^  court,  made  aft* 
er  the  insolvency  at  the  corpwation,  as  to  tbe 
legal  effect  of  defendant's  promise,  is  conclu- 
sive upon  tbe  defmdant  and  binding  upon 
■as.  I  think  not.  There  was  no  law  of  place 
that  attached  to  and  formed  a  part  of  the 
contract  at  its  Uiception.  Tbe  Judgmait 
should  have  been  for  defmdant,  with  coats  of 
■both  courts. 

LONG,  J.,  concurred  with  McGKATH,  G.  J. 


OTLBB  V.  ROSS.  ' 
(Supreme  Court  of  Nebraska.    April  21.  1806.) 

HlOBWAia— ESTABUSBMlNT  —  PbOCSDOKS  —  USDI- 

(lATIUN. 

1.  A  petition  is  not  essential  to  confer  juris- 
diction wpon  a  county  board  to  upen  section-line 
roada,  under  section  46,  c.  78,  Comp.  St.  The 
only  limitatioo  upon  the  discretion  ot  the  board 
iu  tliat  respect  is  the  fundamental  one  of  com- 
pensation for  private  property  talten  or  damaged. 
Rose  T.  Washmgton  Co.,  60  H.  W.  352,  42  Neb. 
1,  followed. 

2.  An  order  of  a  board  of  Buperrieors  in- 
structine  the  coanty  clerk  to  cause  a  section- 
line  road  to  be  surveyed,  and  enter  such  Burvey, 
when  made,  of  record,  is  not  an  order  for  the 
o|M>ning  of  snch  section-line  road,  within  the 
nienning  of  said  section  46. 

3.  The  evidence  examined,  and  held  to  sus- 
tnrn  the  finding  of  the  district  court  that  the 
defendant  in  «Tor  had  not  dedicated  certain 
real  estate  to  the  public  for  nse  as  a  highway. 

(Syllabus  by  the  (3onrt) 


BrroF  to  district  court  SaUne  coanty; 
Hastings,  Judgew 

Action  by  Oeoige  H.  Boss  agahist  Grant 
Oyler.  There  was  a  Judgment  for  plaintiff, 
and  defendant  brings  error.  Affirmed. 

J.  H.  Grimm  and  E.  W.  Metcalfe,  for  plain- 
tiff in  error.  Hastings  &  McGlntle,  for  de- 
fendant in  error. 

BAGAN,  C  George  H.  Boss  owned  the 
&  W.  U  of  section  2T,  In  township  6  N.,  and 
range  4  E).  M  the  sixth  P.  M.,  In  Saline  coun- 
^.  He  bunt  a  post  and  wire  frace  along 
tbe  west  side  of  said  quarter  section  of  land. 
Tbe  fence  stood  less  than  33  feet  east  of  the 
north  and  Booth  section  line  dividing  sec- 
tions 27  and  28,  in  said  townabtp.  Grant 
Oyler,  without  Ross'  permission,  tore  down 
this  fence,  and  drove  over  tbe  cultivated 
grounds  and  crops  of  Boas.  For  tearing 
down  the  fence,  and  driving  ovot  his  ground 
and  crops,  Boss  sued  Oyler  for  damages  In 
the  district  court  of  Salbte  county.  Boaa 
bad  a  verdict  and  Judgmmt  to  reverse  whidi 
Oyler  prosecutes  to  this  court  a  petition  In 
error.  Oyler  admitted  tbe  tearing  down  of 
tbe  fraice,and  dfiving  over  .the  lands  of  Boas, 
but  pleaded  as  a  defoiae  to  tbe  action  that 
tbe  land  on  wblcb  tbe  fence  atood,  and  over 
which  he  drove,  was  at  that  time  a  part  of  "a 
public  road  dni^  laid  out  and  establisbed  by 
contlnnons  use  by  tbe  imbllc  kmg  prior"  to 
the  date  be  tore  down  the  fence.  ' 

1.  On  tbe  2Stii  day  of  August  18S4,  a  num- 
ber of  gentlemen  petitioned  tbe  board  of  su- 
pervisors of  Saline  county  to  establish  a 
road  extending  north  and  south  on  the  sec- 
tion line  between  sections  27  and  28  above 
mentioned.  Tbereupon  the  county  clerk  of 
said  coanty  appointed  a  commissiimer  to  ex- 
amine into  the  expedioicy  of  the  proposed 
road  and  to  report  accordingly.  The  com- 
missioner accepted  tbe  appointment,  viewed 
tbe  line  of  tbe  proposed  road,  and  made  re- 
iwrt  to  tbe  superrisora  that,  in  his  Judgment, 
It  was  expedient  to  establish  tbe  road  peti- 
tioned for.  Notice  was  duly  given  of  all 
these  proceedings,  and  a  day  fixed  for  tbe 
flIlDg  of  claims  for  damages  by  reas<m  of 
tbe  proposed  establishment  of  said  road. 
Prior  to  the  date  fixed  for  parties  to  file 
their  claims  for  damages,  a  large  number  of 
claims  were  filed  with  tbe  county  tderk  of 
said  county.  A  remonstrance  was  also  fil- 
ed against  the  establishment/  of  the  road 
prayed  for  in  tbe  petitlcm.  Appraisers  were 
appointed  to  assess  tbe  damages  austalned 
adjoining  proprietors  In  case  tbe  road 
should  be  established.  These  appraisers  act- 
ed and  filed  ttaelr  reports,  and,  apon  a  hear 
Ing  of  the  petitl<m  and  remonstrance,  the 
board  of  supervisors  made  an  order  rejecting 
the  petition.  On  the  trial  In  tbe  district 
court,  Oyler  offered  In  evidence  a  certified 
copy  of  tbe  records  of  tbe  board  of  super- 
visors of  Saline  county,  showing  the  matters 
Just  above  stated.  This  evidence  the  court 
excluded,  and  Uils  Iyf|!^^^d9|@0f5g^et»»e 
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flnt  assisnment  of  error  aiigrned  bere.  The 
certified  copy  of  the  records  offered  sbows 
that  all  the  proceedings  were  In  due  form, 
but  the  conrt  did  not  err  in  refosing  to  admit 
thiB  evidence,  for  two  reasons:  (1)  The  evl- 
dence  was  not  r^vant  under  the  pleadings. 
The  averment  of  the  answer  la  that  the  land 
on  which  Koss'  fence  stood  was  a  part  of 
the  public  road,  which  the  public  had  ac- 
quired b7  luer.  The  plea  was  not  that  a 
public  road  had  been  laid  out  over  the  land 
of  Boss  b7  the  authorities  Saline  county, 
in  pursuaDce  of  a  petition  and  other  proceed- 
ings provided  for  by  chapter  78,  Comp.  St 
And,  <2)  if  such  had  been  the  i^ea,  tte  evi- 
dence offered  did  not  tend  to  prove  it,  as 
tliat  evidence  showed  that  the  autbortties  of 
Saline  oonnty  rejected  the  petition;  and,  ao 
far  as  the  record  shows,  they  never  did  any- 
thing further  In  the  premises. 

2,  Attee  the  rejection  by  tlie  antborttieB  of 
Saline  county  of  the  petitirai  afcnementloned, 
the  board  -of  scpervlsors  of  said  county  made 
tlie  followiDff  ord^:  "The  cleik  is  instmcted 
to  cause  the  foUowing  described  road,  *  *  * 
nmning  sooth  on  the  section  Une  between 
sectlonfl  ♦♦•.27and28?**»tobo 
resurveyed;  oiter  such  survey,  when  made, 
in  the  proper  record;  and  plat  the  same  on 
the  road  plat  book  of  the  county."  Oyler, 
on  the  trial  of  the  case  at  bar,  offered  in  evi- 
dence a  certified  cc^y  of  this  order.  The 
court  excluded  the  evidence  offered,  and  this 
action  of  the  court  Is  the  second  assignment 
of  error  argued  here.  Sectitm  46.  c.  78, 
Comp.  St.,  so  far  as  material  here,  provides, 
"The  section  lines  are  hereby  declared  to  be 
pttUic  roads  in  each  county  In  this  state,  and 
county  boards  of  such  county  may, 
ever  the  public  good  requires  it,  open  such 
roads  without  any  preliminary  survey  and 
cause  them  to  be  worked  In  the  same  man- 
ner as  other  pablic  roada  *  *  *"  The 
contention  of  counsel  for  plaintiff  In  error 
seems  to  be  that  since  the  north  and  south 
section  Une  between  sections  27  and  28  was, 
by  statute,  made  a  public  highway,  the  order 
of  the  board  of  supervisors  offered  in  evi- 
dence amounted  to  an  order  on  the  part  of 
the  board  to  open  and  work  the  road  aloDg 
said  section  Une.  We  do  not  agree  with 
this  contention.  The  language  of  the  stat- 
ute is,  "The  county  board  of  such  county 
may,  whenever  the  public  good  requires  it, 
open  such  roads  without  any  preliminary  sur- 
rey, and  cause  them  to  be  woiiced  In  the 
same  manner  as  other  public  roads."  But 
the  order  offered  in  evidence  Is  not  an  order 
of  the  board  to  any  one  to  open  and  work 
the  road  along  the  section  line  between  sec- 
tions 27  and  28.  The  order,  tiien,  was  ir- 
relevant, under  the  pleadings,  for  the  reason 
already  stated,  and  it  did  not  tend  to  prove 
that  a  public  road  had  been  ordered  opened 
and  worited  between  sections  27  and  28.  We 
are  not  discussing  the  authority  of  the  county 
board  to  make  an  order  opmlng  roads  on 
section  llnea   There  is  no  doubt  but  that 


the  county  boards  have  the  authority,  wfaen- 
ever,  In  their  judgment,  the  public  good  re- 
quires It,  to  open  and  lay  out  public  high- 
ways al(mg  the  various  section  lines,  and  a 
petition  is  not  essential  to  confer  J url ad  lo- 
tion upon  them  for  that  purpose.  The  only 
limitation  upon  their  discretion  In  the  mat- 
ter is  the  fundamental  one  of  compensation 
for  private  property  taken  or  dftmap*»d. 
Rose  V.  Washlugton  Co.,  42  Neb.  1,  60  N.  W. 
352.  But  the  evidence  <^ered  by  the  plain- 
tiff in  error  and  ex<duded  by  the  court,  did 
not  show,  or  tend  to  show,  that  a  public 
road  had  ever  beoi  established  an  the  north 
and  south  line  between  sections  27  and  28 
by  the  board  of  supervisors,  la  porsnance  of 
a  petition  filed  with  them  for  that  pnrpoae, 
nor  that  the  board  of  supervisors  of  that 
conn^  bad  ever  ordered  the  road  located 
along  said  section  line  by  virtue  of  tbe  stat- 
ute to  be  opened  and  worked. 

8.  The  dual  assignment  of  error  argued  Is 
that  the  judgment  rendered  Is  contraty  to 
tbe  evidence  and  tbe  law  of  the  case.  This 
argument  is  based  on  the  contention  that  the 
evidence  shows  that  at  the  time  Oyler  tore 
down  the  fmce  o€  Boss,  tbe  public  had  ac- 
quired, by  user,  a  public  road  over  the  lands 
on  which  the  fence  stood.  The  evldenoe 
shows  that  for  some  15  or  20  years  the  pub- 
lic has  traveled  north  and  south  along  the 
section  line  between  said  sections  27  and  28; 
that  this  travel  way  is  ^m  8  to  12  feet 
wide;  that  road  overseers  have  sometlmM 
done  some  work  along  this  travel  way,  but 
no  part  of  the  fence  torn  down  by  Oyler  was 
on  this  travel  way;  that  Boss  had  been  in 
possession  of  his  land  for  some  8  yean;  that 
be  and  his  grantors  had  always  cultivated 
tbe  land  up  to  the  line  where  tbe  fence  stood: 
that,  at  tbe  time  Oyler  tore  down  the  fence, 
tbe  land  east  of  it  was  planted  to  crops. 
Now,  It  may  be  that  Ross  and  his  grantors, 
by  their  conduct  In  permitting  tbe  public  to 
pass  and  repass  along  the  section  line  on 
this  travel  way,  of  the  width  of  8  or  12  feet 
and  by  not  exercising,  or  attempting  to  exer- 
cise, any  control  or  dominion  over  such  trav- 
ei  way,  may  be  estopped  from  claiming  that 
such  travel'  way  Is  not  a  public  road.  But 
there  is  no  evidence  whatever  In  the  record 
before  us  which  shows,  or  tends  to  show, 
that  Ross  had  ever  dedicated,  or  Intendeil  to 
dedicate,  to  the  public,  any  part  of  the  land 
on  which  his  fence  stood,  or  the  land  ea^t 
thereof;  and,  had  tbe  jury  found  that  he 
had  dedicated  such  lands  to  the  public  for 
the  purpose  of  a  highway,  the  flodlng  wou^d 
Iiave  lacked  support  In  the  evidence.  In 
Uube  V.  Sullivan,  23  Nebt  779,  37  N.  W.  titJC, 
a  party  owning  land.  In  fencing  same,  left 
a  strip  along  the  section  line  a  rod  or  more 
In  width,  apparenUy  for  the  use  of  a  puUic 
road,  and  It  was  traveled  as  such,  but  then* 
was  no  proof  of  dedication,  or  an  intention 
to  dedicate,  any  of  the  land  within  the  In- 
ck«ure;  and  tbe  court         that  "without 
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finding  tbat  any  of  the  land  within  the  In- 
dosnre  had  been  dedicated  to  public  vm, 
and  theretoie  a  road  overseer  who  remoTed 
the  feuc^  as  an  obatmctlon  to  the  hlffhwayi 
would  be  UaMe  for  the  trespaas."  The  Jiids> 
ment  of.  the  district  ctmrt  la  afflmed.  At- 
flnued. 


NBBBASKA  HOLINB  PIfOW  00.  T. 
KUNGUAN  et  bL 

(Supreme  Court  of  Nebraska.   April  21,  1896.) 

ATTACBMLRT—Di830i.unos— Review  os  Ai>fe&l 
— Pbaudclkxt  Cohtktasob— Evidence. 

1.  Where  a  motion  to  dischnrge  an  attach- 
luent  oD  the  ground  that  the  facts  stated  in  the 
affidavit  are  untrue  ia  heard  oa  coDflicting  evi- 
deDce,  the  dedaioQ  of  the  trial  court  on  the  mo- 
tion will  not  be  disttirbed  unless  It  ifl  dearly 
aciLiast  the  weight  of  the  evideace.  Whipple 
V.  HiU,  66  N.  W.  227,  36  Neb.  720.  followed. 

2.  The  fact  that  a  co-partnersoip,  laree- 
\j  indebted,  eella  most  of  ita  proi>erty  and  Its 
buslnesa  to  one  of  imBU  means,  in  c»tiiid«ration 
of  a  amal)  amount  of  cash  and  the  parchaeor'a 
promiBsory  notes,  is  a  clrcomstsnce  tending  to 
allow  that  the  transaction  wna  fraudulent,  bat 
not  coDcluBlve,  nor,  alone,  soffident,  evidence 
that  it  was  fraudulent. 

(BTUaboa  by  the  Court) 

Error  to  district  court,  Webster  county; 
Beall,  Judge. 

Action  by  Nebraska  MoIIne  Plow  Company 
against  O.  C.  Kllngman  and  another,  partners 
asKllngman&Co.  An  attachment  issued  and 
was  levied,  and  from  an  order  discharging 
the  same  plaintiff  brings  error.  Afllrmed. 

Swltxler  &  Mcintosh,  for  plaintiff  in  error. 
M.  A.  Hartlgan,  tor  defendants  In  error. 

RAOAN,  0.  In  the  dUrtJdct  court  of  Web- 
&ter  county  the  Nctoiska  MoUne  Plow  Oom- 
pasy  sued  O.  C.  Kllugman  and  A  D.  Mc- 
Near,  a  partnership  doing  buslneas  as  Kllng- 
man &  Col,  at  law,  to  recover  4(1<018,  which 
the  plow  company  idleged  waa  owing  to  It 
from  Kllngman  &  Oo.  At  the  time  of  bring- 
ing this  suit  the  plow  company  caused  an 
attachment  to  be  Issued  and  levied  upon  a 
stock  of  goods  consisting  of  buggies  wagons, 
and  farming  Implements  which  the  plow 
company  alleged  was  the  property  of  Kllng- 
man &  Oo.  At.the  time  the  attachment  was 
Issued  and  the  property  seized,  f275  only 
of  the  debt  sued  for,  and  for  which  the 
prcq>erty  was  attached,  was  due.  The  dls^ 
trlct  court,  on  motion  of  Kllngman  &  Co., 
discliai^ed  this  attachment,  aud  to  reverse 
that  order  the  plow  company  proaecutea  here 
a  petition  In  error. 

The  plow  company  alleged  In  the  affi- 
davit made  to  procure  the  attachment  tbat 
"■aid  defendants  have  sold,  conveyed,  and 
otherwise  disposed  of  their  property  with  a 
fraudulent  Intmt  to  cheat  and  defraud  their 
credlton,  and  to  hinder  and  delay  them  lu 
the  collection  of  their  debts."  The  affidavit 
alleged  that  Kllngman  &  Co,  had  done  three 
things  which  amounted  to  a  frandolent  dls- 


poidttOB  of  their  pn^Kirty  with  intut  to  de- 
fraud and  <Maj  tlktfr  creditors:  a) 
Kllngman  A  Oo.  had  executed  a  chattel  mort- 
gage for  (900  on  a  portion  of  their  stock  of 
goods  to  a  brother  of  one  of  the  paxtnei«. 
<2)  That  Kllngman  ft  Co.  had  turned  over  to 
a  bank  In  WebstM  county  bills  receivable^ 
beloAglng  to  them,  of  the  par  vaioe  of  94,10a 
An  examination  of  the  evidence  preserved  In 
the  bUl  of  exceptbnu  ^ws  that  tliose  two 
averments  of  the  affidavit  ue  eirtlrely  with- 
out foundation.  Kllncman  *  Co.  at  no  time, 
so  far  as  the  record  shows,  ever  mortgaged 
any  <tf  their  property  to  a  brother  of  one 
of  the  firm,  and  the  disposition  made  of  tin 
bills  receivable  ot  Kllngman  A  Oo.  to  the 
bank  In  Webstw  county  was  made  to  secure 
debts  owing  by  Kllngraaa  A  Oo.  to  the  bank. 
The  third  act—and  the  one  iMled  on  in  the 
argument  here— done  by  Kllngman  &  Co. 
which  the  affidavit  aUegea  was  done  Ua  the 
fraudulent  purpose  of  defrauding  and  de* 
laying  their  credltoTS  was  tbat  on  the  24th 
day  of  July,  1£8^  thc^  sold  their  stock  of 
merchandise  to  one  McClnrs.  The  sale  of 
the  stock  of  goo^  at  that  time  to  McClure 
Is  admitted,  and  we  are  thus  btvnght  to  the 
consideration  of  the  only  question  bi  the 
case,  namely,  does  the  evidence  sustain  the 
finding  of  the  district  court  that  this  sale 
to  McClttie  was  not  fraudulent,  nelthw  made 
nor  accepted  by  the  parties  Oiereto  with  In- 
tott  to  defraud  or  delay  the  creditors  of 
Kllngman  ft  Co.?  Section  20,  c.  82.  Oomp. 
St,  provides:  *7he  question  of  fraudulent 
intent  In  all  cases  arising  under  the  provi- 
sions of  this  chapter  shall  be  deemed  a  ques- 
tion of  fact  and  not  9t  law  and  no  convey- 
ance or  charge  shall  be  adjudged  fraudulent 
as  against  credltcHrs  or  purchasers,  solely  on 
the  ground  that  It  was  not  founded  on  a 
valuable  conslderatkm."  This  statute  made 
the  Issue  considered  by  the  district  court 
and  the  Issue  presented  here  only  one  of 
fact,  namely,  what  was  the  motive^the  in- 
tention—which actuated  Kllngman  ft  Co.  and 
McClure  In  making  the  sale?  The  widence 
on  behalf  of  the  plow  cMnpany  trade  to 
show  that  at  the  time  the  sale  was  made 
by  Kllngman  ft  Co.  to  McClure  the  fMmer 
were  Insolvent;  that  a  check  of  theirs,  giv- 
en to  the  Midiue  Plow  Company,  had  gone 
to  protest,  and  that  some  of  their  notes 
had  been  dlsbonored;  tbat  McOInre  had  very 
little  property  subject  to  caEecntion;  that 
Kliugman  ft  Co,  were  doing  business  lA  Bine 
Hill,  In  Webster  county;  that  on  Sunday 
night  prior  to  the  sale  McClure,  Kllngman. 
and  McNear  met  In  the  el^  of  Hastings; 
that  the  trade  was  there  talked  over;  tbat  n 
lawyer  was  consulted  about  the  trade;  that 
on  Monday  morning,  at  Bine  Hill,  McOlure 
and  Kllngman  made  an  Invoice  of  the  goods; 
that  McClure  then  paid  Kllngman  ft  Co.  gSOO 
In  carti,and  coecuted  bia  notes  for  the  remain- 
der of  the  parchase  price  of  the  stock,  the 
total  price  agreed  to  be  paid  being  about 
94,000,  the  fair  valne  of  th»,«ood«;  that  no 
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blU  of  sale  of  these  goods  was  made  by 
KUngman  &  Co.  to  McClure;  that  KHn^mau 
remained  In  the  place  of  business  of  KUng- 
man &  Co.  after  the  sale  the  same  as  be- 
fore It;  that  McCIure  expected  and  intend- 
ed to  pay  KUngman  &  Co.  the  notes  be  had 
given  them  for  the  Implement  stock  out  of 
the  proceeds  of  the  sale  of  such  implements, 
and  that  Kllngman  &  Co.  had  turned  over 
the  notes  received  from  McClure  to  a  broth- 
er of  one  of  the  Srm,  to  put  them  beyond 
the  reach  of  the  firm's  creditors.  The  evi- 
dence on  behalf  of  Kllngman  &  Co.  tended 
to  show  that  McNear's  Interest  In  the  busi- 
ness was  about  three  times  as  much  as 
that  of  Kllngman;  that  McNear  lived  in  the 
city  of  Blue  Hill;  that  he  was  In  the  habit 
of  spending  his  Sundays  In  the  city  of  Hast- 
ings; that  KUngman  had  the  active  man- 
agement of  the  co-partnerahip;  that  McNear 
was  in  the  employment  of  a  manufacturing 
company;  that  he  was  traveling  for  that 
company  at  a  salary  of  $1,200  a  year  and 
expensea;  that  be  had  been  so  traveling  for 
some  years  prtor  to  the  date  of  the  sale 
to  McCInre;  that  In  the  spring  of  that  year 
some  one  had  reported  to  the  manufacturing 
ciHnpany  that  he  (McNear)  was  neglecting 
Its  budness,  and  devoting  too  much  of  his 
attention  to  the  co-partnership  affairs  of 
Kllngman  &  Co.;  that  the  manufacturing 
company  called  McNear's  attention  to  this; 
that  McNear  then  talked  to  McGlure  about 
buying  out  Kllngman  &  Co.;  that  on  the 
Sunday  preceding  the  sale  McNear  was  stop- 
ping at  HaatlngB,  as  usual  on  Sundays;  that 
McGlure  came  to  Hastings  on  that  Sunday, 
not  knowing  that  either  McNear  or  KUng- 
man was  there;  that  he  was  then,  and  had 
been  for  some  time,  in  the  empl<^m«it  of  a 
mowing  or  reaping  machine  company,  and 
traveling  over  the  country  setting  up  tbetr 
machines;  that  the  time  of  his  employment 
with  the  machine  company  had  about  ex- 
pired; that  on  this  Sunday,  after  reaching 
Hastings,  he  met  KUngman  on  the  street; 
that  afterwards  be  and  KUngman  and  Mc- 
Near met;  and  the  proposttioo  ia  stil  to  Mc- 
Glure was  again  discussed;  that  they  all 
went  to  a  lawyer's  office,  and  counseled  with 
him  as  to  whether  a  bill  of  sale  was  neces- 
sary, and  were  advised  that  it  was  not;  that 
on  Monday  morning  McOlnre  and  KUngman 
returned  to  Blue  Hill,  Invoiced  the  goods, 
BIcClure  paid  the  faoo  In  cash,  executed  his 
notes  for  the  remainder  of  the  purchase  mon- 
ey, and  took  possession  of  the  stock;  that 
I^ngman  &  Co.,  at  the  time  they  made  the 
sale,  were  not  insolvent;  tliat  the  check  of 
fSO  made  to  the  plow  company  which  had 
been  protested  was  subsequentiy,  before  the 
bringing  of  the  attachment  suit,  paid;  that 
the  asaeta  of  KUi^man  &  Go.,  at  a  fair  val- 
uation, exceeded  by  several  thousand  dollars 
their  total  llablUtles;  that  the  real  object  and 
motive  of  the  sale  was  that  McN^r  might 
remain  in  the  employ  of  tiie  manufacturing 
ecKnpany  for  whom  he  was  working;  that 


McClure  was  worth  in  the  neighborhood  of 
$3,000  at  the  time  be  purchased  the  stock: 
that  be  was  well  acquainted  with  the  char- 
acter of  the  business  conducted  by  KUng- 
man &  Co.,  and  that  he  possessed  In  the 
banks  of  Blue  HIU  an  excellent  credit;  that 
the  notes  given  by  McClure  to  Kllngman  & 
Co.  had  never  been  indorsed  or  transferred; 
that  they  were  produced  on  the  taking  of 
the  evidence  to  discharge  the  attachment, 
and  were  still  owned  by  Kllngman  &  Co. 
The  evidence  further  shows  without  contra- 
diction that  only  $27S  of  the  debt  for  which 
the  property  was  attached  was  due  at  the 
time  of  the  attachment,  and  that  this  $275 
was  secured  by  bills  receivable  owned  by 
KUngman  &  Co.;  that  KUngman.  after  the 
sale,  remained  in  the  old  business  house  of 
Kllngman  &  Co.;  that  he  did  so  for  the  pur- 
pose of  disposing  of  commission  goods  which 
the  firm  of  Kllngman  &  Co.  were  carrytni;. 
and  which  were  not  included  In  the  sale  ti> 
McClure,  and  for  the  further  purpose  of  col- 
lecting the  book  accounts  and  debts  dne  to 
the  firm  of  KUngman  &  Co.  Under  this  evi- 
dence we  cannot  say  that  the  finding  of  the 
district  court  is  not  supported  by  snfficlent 
evidence,  nor  that  It  is  clearly  against  thp 
weight  of  the  evidence.  In  Whipple  v.  HilL 
36  Neb.  720,  55  N.  W.  227,  It  was  held  that: 
"Where  a  motion  to  discharge  an  attacli 
ment  on  the  ground  that  the  facts  stated  II 
the  affidavit  are  untrue  is  heard  upon  coe 
flicting  affidavits,  the  decision  of  the  trial 
court  on  the  motion  wUl  not  be  disturbed, 
unless  it  ts  clearly  against  the  weight  of  the 
evidence."  As  already  stated,  the  cardinal 
inquiry  was,  what  was  the  motive — ^what 
was  the  intention — which  actuated  Kllngman 
&  Go.  and  McClure?  If  the  court  had  founri 
that  their  motive  and  their  intentions  were 
fraudulent,  we  think  the  evidence  would 
have  sustained  the  finding.  But  the  district 
court,  after  looking  at  all  the  circum  stances 
in  evidence,  has  reached  the  conclusion  that 
the  motive  and  intentions  of  the  parties  were 
honest,  and  we  cannot  say  that  he  Is  wrong. 
Counsel  for  the  plow  company  Insist,  how- 
ever, that  as  the  evidence  shows  that  tlio 
consideration  for  the  sale  was  $200  in  money, 
and  the  remainder  of  the  porchase  pricp 
was  the  notes  of  the  purchaser,  the  couri 
should  therefore  say  that  the  transaction 
was  fraudulent;  and  counsel  Insists  th.it 
Beels  T.  Flynn,  28  Neb.  S75,  44  N.  W.  TSU, 
supports  his  contention  that,  where  a  sale 
Is  made  by  a  debtw  of  all  his  property  for 
a  part  cash  and  the  remainder  In  the  promis- 
sory notes  of  the  purchaser,  audi  transactioo 
is  conclusive  evidence  of  a  fraudulent  in- 
tent. In  the  case  cited  a  debtor  had  sold  all 
his  property  to  Beds  in  consideration  of 
some  cash  and  the  promissory  notes  of  Beels. 
Flynn,  as  sberUT,  seized  the  pn^erty  tinder 
attachment  process,  and  sold  it,  and  Beels 
sued  the  sheriff  for  conversion.  The  sheriff 
Justified  the  seizure  by  virtue  of  his  attach- 
ment writs,  and  defended  on  the  ground  thst 
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the  sale  to  Beels  was  fraudulently  made  by 
tbe  debtor  wltb  the  intention  on  the  part  of 
the  debtor  and  Beels  to  defraud  the  latter'a 
creditors.  The  Jury  found  on  this  issue  for 
the  sberiff,  and  this  court  affirmed  the  judg- 
ment The  only  Issue  presented  to  the  Jury 
was  whether  the  sale  made  by  the  creditor 
to  Beels  was  made  in  good  faith.  The  Jury 
found  that  It  was  not,  and  the  only  question 
presented  to  this  court  on  proceedings  In 
error  was  the  sufficiency  of  the  evidence  to 
sustain  the  finding  of  the  jury. 

It  is  said  in  the  syllabus  that  Beels  was 
not  a  bona  fide  purchaser,  and  not  entitled 
to  protection.  But  this  waB  no  more  than 
saying  ttut  the  evidence  sustained  tbe  find- 
ing of  the  Jury  that  Beels  was  not  a  bona 
fide  parcbaaer.  Whether  Beels  was  a  bona 
flde  parcbaaer  or  not  was  not  a  question 
of  law,  but  of  fact  The  Jury  foond  that 
be  was  not  a  good-faith  purchaser,  and  this 
court  affirmed  the  Judgment,  and  tbe  opin- 
ion meant  ajfd  means  no  more  than  that  the 
evidence  before  the  Jury  was  sufficient  to 
sustain  its  finding.  It  Is  doubtless  true  that 
the  sale  by  one  of  all  his  property  for  some 
cash  and  the  promissory  notes  of  the  pur- 
chaser, the  seller  at  the  time  being  in  debt, 
and  tbe  purchaser  being  a  man  of  small 
means,  Is  evidence  <rf  a  fraudulent  Intent, 
but  this  court  has  never  ctmsclously  held 
that  such  facts  alone  were  conclusive  evi- 
dence of  fraud.  To  so  hold  would  be  to  re- 
peal tbe  statute  which  has  wisely  or  unwise- 
ly declared  that  Intention  to  be  a  question 
for  tbe  determination  of  the  Jury  or  trial 
court  from  all  tbe  facts  and  circumstances 
surrounding  the  transaction  put  in  evidence 
In  the  particular  case.  The  Judgment  of  tbe 
district  court  Is  affirmed.  Affirmed. 


HOUCK  V.  LINN  et  al. 

t  Supreme  Court  of  Nebraska.   April  21.  1896.) 

84L«  —  What  Coxstitutes  —  Appeal  —  Ekrohs 
Cored — Keplbvix  against  Lbvvinq  Ofpicbk— 
Justification— Chattel  Mortoagk— Avoidascb 
— AasiONBB  OP  Debt. 

1.  An  arrangemeat  whereby  chattels  are 
c-ouveyed  at  a  price  certain,  with  a  provision  that 
the  vendee  may,  if  he  fails  to  resell  them,  re- 
turn them  to  tie  vendor,  is  a  contract  of  sale, 
with  an  option  to  rescind,  and  not  a  contract  of 
brokerace. 

2.  Where  an  instrument  is  received  in  evi- 
dence without  sufficient  proof  of  its  execution, 
tbe  error  ia  cured,  if  such  proof  be  subsequently, 
during  the  trial,  made. 

3.  lilrror,  if  any,  in  BUBtaining  objections  to 
(]uestions  as  leading,  is  cured  if  tbe  evidence 
sought  to  be  elicited  is  nfterwsrds  adduced 
from  tbe  same  witness  in  response  to  other  quea- 

tiODS. 

4.  In  an  action  of  replevin  against  a  con- 
Ktnbie  who  held  the  property  under  a  writ  of  at- 
tachment, his  rights  depend  upon  the  attachmoit, 
and  be  cannot  justify  on  tbe  ground  that  tbe 
attachment  plaintiff  bad  an  Independent  lien 
upon  the  property  prior  to  tbe  attacnment. 

5.  A  chattel  mortgage  is  not  avoided  by  tbe 
fact  that  snbsequent  to  its  execution  the  mort- 
gagee consented  to  a  sale  oi  the  pn^ierty  by 


the  mortgagor  for  the  benefit  of  both  parties; 
no  other  llena  existing,  and  the  sale  not  having 
been  consummated. 

6.  A  chattd  mortgage  ia  not  avoided  by  the 
failure  of  the  mortgagee  to  foreclose  Immedi- 
ately upon  default 

7.  The  indoEsemoit  of  notes  secured 
chattel  mortgage,  as  collateral  security  for  a 
debt  of  the  mortgagee,  passes  the  mortgage  se- 
curity to  the  Indorsee  of  the  notes;  and  Buch 
indorsee  is,  as  against  both  mortgagor  and  mort- 
gagee, entitled,  on  breach  of  condition,  to  the 
possession  of  the  mortgaged  property. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Douglas  county; 
Hopewell,  Judge. 

Replevin  by  Sylvester  Linn  and  Alexan- 
der Barrle  against  Dor»ey  B.  Houdc  Then 
was  a  Judgment  for  [daintlfCs,  and  defend- 
ant brings  error.  Beversed  as  to  Linn,  and 
affirmed  as  to  Barrle 

John  T.  Catbers,  for  pbtlntlff  in  error. 
Gregory,  Day  &  Day,  for  defendants  In  w- 
ror. 

IBVINB,  O.  This  was  an  action  of  re- 
plevin for  tbree  stallions,  by  the  defendants 
in  error.  Unn  and  Barrle,  against  Houck,  a 
constable.  At  the  dose  of  tbe  evidence  tbe 
court  directed  a  verdict  In  &Tor  of  botb 
plalntlfte.  The  essential  facts  are  undisput- 
ed. Tl^  staillMis  formeriy  belonged  to  one 
Watson,  in  Scotland.  They  were  shipped  to 
Iowa,  and  there  sold  by  Watson's  agent, 
Barrle,  to  Linn.  Linn  seems  to  have  bought. 
In  all,  14  horses,  and  tbe  amuigment  be- 
tween him  and  Barrle  was  that  on  reselling 
tbe  hwses  be  should  pay  Barrle  a  certain 
price  for  each,  but  in  case  be  made  no  sale 
be  bad  the  privilege  of  returning  the  horses. 
The  defendant  contends  that  Hils  arrange- 
ment  merely  constttnted  Linn  an  agent  or 
broker  for  tbe  sale  of  the-  horses.  But  we 
tbink  it  did  more.  It  rested  In  blm  the  tlUe 
to  the  horses,  and  granted  to  him  an  option 
of  rescinding  the  sale.  Linn  otM  tbe  three 
horses  in  controversy  to  one  Jillsrai,  who,  to 
secure  the  purchase  price,  executed  to  Linn 
bis  tbree  promissory  notes,  secured  by  chat- 
tel mortgage  on  tbe  horses.  Jlllson  brought 
the  borses  to  Omaba,  and  put  them  up  at  tbe 
livery  stable  of  one  Doberty.  They  were 
placed  there  May  14,  1801.  Icon's  mort- 
gage was  filed  for  record  May  I6tb.  JillB(m 
not  paying  for  tbe  care  of  tbe  borses,  and 
apparently  having  left  the  country,  Doberty, 
In  December.  1801,  brought  an  action  In  the 
county  cotirt  to  recover  for  their  keepbig, 
and  caused  them  to  be  attached.  Houdc,  as 
constable,  levied  tbe  attachment  In  the 
meantime  Linn  and  Barrle  had  had  a  settle- 
ment of  their  affairs,  by  virtue  whereof  Linn 
gave  to  Borrie  two  notes  for  tbe  amount 
found  due,  and  indorsed  to  him  the  Jlllson 
notes  as  collatersl  security.  Tbe  attach* 
ment  case  proceeded  to  Judgment  and  tbe 
c(Hi8tabIe  was  about  to  sell  tbe  horses,  when 
Linn  and  Barrle  replevied  tbem  In  this  action. 

Several  assignments  of  error  relate  to  rul- 
ings aa  the  erldoice.    It  Is  contended  that 
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the  court  erred  In  admitting  ttie  chattel  mctft- 
eage,  for  the  reason  that  It  was  not  Buffl- 
cfeotly  prored.  This  objection,  we  think, 
was  weil  taken  when  the  mortgage  was  ad- 
mitted, but  immediately  thereafter  itfl  execu- 
tion and  Identity  were  amply  proved,  and 
the  proof  on  that  subject  remained  uncon- 
tradicted. The  order  in  which  eTidenoe  Is 
Introduced  rests  largely  In  the  discretion  of 
the  trial  court,  and  the  subsequent  proof  cured 
any  enot  in  the  original  admission  of  the 
mortgage.  Objections  were  made  to  two 
questions  put  to  Linn  ih  regard  to  his  as- 
signment of  the  JlUson  notes  to  Barrie.  It  ts 
contended  that  this  proof  was  in^erant  We 
think  not.  Hie  petiticm  specially  pleaded  the 
facta  in  regard  to  the  interests  of  the  two 
plaintiffs,  and  this  proof  tended  to  estabiish 
the  interest  of  Barrie.  Objection  was  made 
to  certain  other  questlDns  becaose  they  were 
leading,  and  these  objections  were  swtained. 
This  Is  assigned  as  error,  but,  if  there  was 
^ny  error,  it  was  Immediately  cured  by  per- 
^ttlng  the  same  evidence  to  be  addsced  In 
re^KMise  to  similar  qaesttons  put  in  a  dif- 
ferent f«m.  There  are  certain  other  Asslgn- 
menta  relatii^  to  rulings  fm  the  ffrldence, 
bat  connsel,  In  the  bri^  merely  aay  that  the 
rulings  were  «m»eo«,  and  state  no  leaaou 
therefor,  and  we  are  unable  to  see  that  any 
such  reason  exists. 

The  etber  assignments  raise  the  question 
of  the  pn^ety  ot  the  court's  penn^twy  In- 
struction to  find  tat  dw  plaintiffs.  On  this 
question  the  gmtw  part  of  defendant's  argu> 
ment  is  directed  to  the  question  of  priority 
between  the  mortgagee  and  Doherty,  under 
his  stBtntory  lien  for  caring  for  the  horses. 
We  cannot  regard  tUs  question  as  mated aL 
Nor  Is  it  even  material  to  this  action  wheth- 
er DobCTty  waived  his  Uoi  by  instituting  the 
attachment  suit,  and  causing  the  horses  to 
be  levied  upon.  Conceding  that  Doherty  had 
a  lien  prior  to  the  mortsage,  under  the  stat- 
ute, and  that  be  did  not  waive  It  by  the  at- 
tachmoit  this  does  not  aflect  the  right  of 
Houck.  Huuck  was  certainly  not  in  posse*- 
wlaa  as  DtdHTt^'a  agoit,  but  was  in  posses* 
slon  as  an  ofilccr  of  tiie  law»  Jastifylng  mere- 
ly under  tlie  writ  of  attachment  The  lien 
obtained  by  virtue  of  the  attachment,  which 
is  the  aoie  Jnsttflcation  of  Howdt,  does  not 
rdate  back  to  the  time  when  Deherty's 
agister's  Uea  aemied.  There  ue  some  states 
where,  by  statute,  it  is  provided  tiiat  certain 
liens  may  be  «aforced  hy  attachment,  and  an- 
tborlties  which  carry  the  lien  back  are  uudei 
statutes  of  this  character.  Here  an  attach- 
ment is  not  a  method  of  foreclosing  an  exist- 
ing Ucn,  but  Is  the  creatlm  of  a  new  lien, 
the  validity  ai  which,  as  well  as  Its  priority, 
depends  i^Nm  the  attachment  pfoeeedings 
tbemselvea  The  attachment  was  not  levied 
until  long  after  the  Unn  imH*tgaee  was  filed, 
and  the  mortgage  has  therefore  prtwitr,  na- 
lesB  it  was  void  ac  to  the  creditors  of  tha 
mortgagor.  It  was  presumptively  void,  as 
the  mortgagee  was  not  in  posDssaioa.  But 


the  proof  Aemn  lAmtlf,  and  without  cod- 
traidlction,  that  the  mottgage  was  executed  In 
good  ftiltli,  for  the  pni^MK  of  securing  a  tiona 
flde  debt 

It  is  urged,  howevtt-,  that  the  mortgage 
was  Told  because  a  power  of  sale  remained  la 
the  mortgagor.  The  evidence  estaMisbea  im 
such  power.  The  mortgage  does  not  contain 
It,  and  the  petT>l  evidence  shows  that  the 
bones  were  sold  to  JTlllson  for  MeediDs  pur- 
poses, and  not  for  resale.  It  is  trne  ^t 
it  appears  that  after  JlDson  got  into  dif- 
flcnltles.  Linn  underto<A  to  assist  in  givlne 
him  an  opportttidty  to  sell  the  iNnrsea,  and 
thereby  dtectarge  both  debts.  But  tbta  did 
not  render  the  mortgage  fraudnleut.  The 
mortgages  which  have  beoi  held  void,  be- 
cause containing  a  power  of  sale,  bave  been 
those  where,  by  the  mtnrtgage  Itself,  or  b^ 
eoutempotaneouB  understanding,  the  mcntga- 
gor was  permitted  to  remain  In  posseasloit  and 
Bdl  the  goods  in  the  ordinary  conrse  ut  trade 
In  Gr^oty  v.  WtaedoB,  8  Neth  &78,  the  reason 
<rf  this  rale  wa6  stated  to  be  that  ttae  ob- 
ject of  a  mortgage  In  to  create  a  spedfle  Vea 
on  the  mortgaged  property,  which  cannot  be 
had  if  the  uMntgagw  is  permitted  to  dlapose 
of  the  goods  for  bis  own  benefit  We  can 
eonoelve  of  no  prindi^e  ot  law  wbeteby  a 
mortgagw  and  mortgagee  itAiy  not  by  Joint 
arrangement  in  good  bdtb,  ffispose  of  the 
propeirty  for  fbe  benefit  of  both  parties,  wbere 
no  other  liens  exlBt 

It  Is  atoo  contended  that  the  uwtgage  was 
avoided  by  the  failure  of  tbe  mortgagee  to 
take  posseMion  for  tbe  pn^poae  of  foredo- 
snre  Imme^tely  upon  defaalt  Certain  HU- 
nolB  cased  are  cited  tti  support  of  tMs  a^u- 
meot,  tmt  they  are  based  on  a  statute  where- 
by a  chattel  mortgage  is  vaHd  only  uatil  tbe 
maturity  ot  the  debt  secured.  Ber.  St  lU.  c 
05,  I  4.  Under  our  statute  a  chattel  mort- 
gage is  valid  against  creditors  for  five  yean, 
after  it  is  filed  tac  record.  Ocmip.  St  &  32, 
I  16.  We  think,  therefore,  that  tbe  plain- 
tiffs established  the  validity  of  tbe  inortga^. 
But  was  fhere  eftdence  jastiflylng  the  dlrec- 
tlop  of  a  verdict  In  favor  ot  both  plaintiffs? 
By  the  indorsement  of  JlUstrn's  notes  to  Bar- 
rie, the  nMjrtgage  aecarlty  passed  to  blm. 
Tbe  theory  of  ttae  petttkm  was  tftat  only  a  por- 
tion of  tbe  notes  had  been  so  transferred. 
But  the  evidence  shows  that  idiey  were  aU 
transferred,  and,  when  the  actlmi  was  com- 
menced, Barrie  stin  retained  than.  Linn's  debt 
to  him  not  having  been  paid.  Barrie  was 
therefore,  at  the  conmmicement  of  the  acilon. 
the  owner  of  the  mortgage,  and  tbe  proper 
plaitttitt.  He  coidd  hare  sued  wpan  tbe 
notes,  and.  th^  beli«  good  as  between  tbe 
origiiial  parties,  bis  recovery  would  have 
been  for  their  whole  amount  ftod  not  nier^ 
the  amount  of  the  d6bt  for  which  fbey  were 
hedged.  Barmlv  v.  Wolfe.  44  Neb.  77.  6S 
N.  W.  31S;  Haafl  v.  Bank,  41  Neb.  751.  «> 
N.  W.  85.  So  he  had  a  right  to  foredose  the 
chattel  mortgage  for  tbe  whole  debt  secured 
thereby,  and  had  a  right  both  as  agatnai 
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the  mortgagor  and  the  original  mortgagee, 
to  the  possQBsloD  of  the  mortgaged  property 
aCtn-  condition  broken.  We  think,  therefore, 
no  right  of  poaaesalor  vaa  established  In 
Linn.  The  judgment  to  favor  of  Barrie  la  af- 
firmed. That  In  faTo**  of  Linn  Is  reversed, 
and  the  cause,  as  to  him,  remanded.  Judg- 
ment accordingly. 


MISSOURI  PAC.  ET.  CO.  t.  HANSEN. 
(Supreme  Oourt  of  NArasba.  April  21,  1896.) 
KuLKOADS— Ratx  or  Speep— &TIDSHCI  or  Nao- 

LIGEKCE. 

That  a  pawenger  tralii  was  run  at  the 
rate  of  2S  mlleB  per  hour  ontnde  the  limitB 
of  a  city  or  towo,  ctcd  Id  a  tbickljr  settled  aeigh- 
borhood,  and  at  a  point  where  tome  petsooB  were 
accustomed  to  walk  i^on  the  trades,  is  not,  in 
Itself  and  alone,  soffid^  evidence  of  iwgllgence. 
In  a  ease  where  it  is  Bought  to  h<dd  the  railroad 
liable  becauK  of  such  rate  of  speed,  the  jury, 
OQ  proper  requeat,  should  be  so  luBtructed. 
(Srllnbua  by  the  Court) 

Error  to  district  court,  Douglas  county; 
Scott.  Judge. 

Action  by  Mamie  tt"""^,  by  her  next 
friend,  Henry  P.  Hansen,  against  the  Mis- 
souri Pacific  Bailway  Company.  There  waj 
a  Judgment  for  plaintiff,  and  defendant 
brings  emw.  BeveEsed. 

R.  S.  Hall,  A.  B.  Talbot,  J.  W.  Orr,  B.  P. 
Waggener,  and  Talbot,  Bryan  &.  Allen,  for 
plaintifT  In  error  George  W.  Cooper,  John 
W.  Johnston,  and  Rtcketts  &  ^^son,  for  de- 
fendant In  error 

IRVINE,  O.  Mamie  Hansen,  an  Infant, 
brought  this  action  by  her  next  f  rieud  against 
tbe  Missouri  Pacific  Railway  Company  to 
recover  for  personal  Injuries.  She  hod  a 
Judgment  tor  $11,000,  whldi  the  railway- 
company  by  these  proceedings  seeks  to  re- 
verse. The  petition  allies  tbat  the  plaintiff 
was,  at  the  date  of  tbe  Injury  complained  of, 
12  years  of  age;  that  tbe  defendant  was  the 
owner  of  and  operating  a  line  of  railroad 
from  Om^ha  to  Kansas  City.  Then  comes 
the  following:  "Tbat  on  the  line  of  defend- 
ant's said  railroad,  and  within  a  thickly  set- 
tled neighborhood  adjoining^  the  corporate 
limits  of  tbe  said  city  ot  Omaba,  immediate- 
ly northeast  at  a  pnbUc  croaslng  on  Uie  line 
of  said  railway  afOreaald,  called  'Rnses'e 
Crossing.'  defendant,  without  objecUon,  no- 
tice, or  warning  on  its  part,  at  said  date, 
and  a  long  time  prior  thereto,  allowed  Its 
said  railroad  track  at  sold  point  to  be  habit- 
ually and  constantly  used  by  men,  women, 
and  children  going  back  and  forth,  as  a  foot- 
path and  public  tboTongbfOre,  tbe  distance 
of  one-half  mite  northeast  ot  said  Rnser's 
crossing  to  a  pt^nt  on  the  line  of  said  rall- 
road  where  tbe  aome  Intmects  with  another 
public  crossing,  and  said  defendant  had  full 
knowledge  tbat  sold  track  aforesaid  was  so 
nsed;  that  on  said  date,  and  while  idalntiff 
was  walking  In  tbe  center  of  the  troA  of 
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said  nilroad,  along  that  portion  of  the  line 
of  defendant's  said  railroad  used  by  pedes- 
trians as  aforesaid,  going  northeast  from  said 
Rnaor's  crossing,  and  at  a  point  some  600 
feet  from  said  Ruser's  crossing,  that  at  said 
time,  wblcb  was  about  the  honr  ot  B  o'clock 
p.  m.  on  said  date  aforesaid,  defendant's 
agenta,  servants,  and  employes  were  running 
a  locmnotive  and  passenger  train  attached 
thmto  over  and  upon  said  railroad  at  said 
time  and  place,  which  was  coming  trom  the 
aoothwest;  that  while  plaintiff  was  so  walk- 
ing upon  said  track  at  said  time  and  place, 
traveling  northeast,  wttb  her  back  to  said 
a^roachlng  train,  she  QdaJntlff)  could  have 
been  and  was  plainly  seen  and  distinguished, 
as  an  Infant  waUdng  on  said  railroad  track, 
by  tbe  said  agents,  servants,  and  emptoy^s 
of  def «Ddant  then  running  and  managing  said 
locemotiTe  and  train  of  ears  at  said  time  and 
place  for  the  distance  of  one-half  mile,  with- 
in which  distance  said  locemotiYe  and  ears 
could  have  been  easily  stopped,  but  said  de- 
fendant's agents,  servants,  and  employga,  dla- 
r^rdlng  tbe  lite  and  safety  at  tbia  (Infant) 
plaintiff,  ran  said  train,  at  nid  time  and 
place,  at  the  unlawful  rate  <nF  speed  of  2S 
miles  per  hour,  without  attempting  to  stop 
■aid  tmln  aa  the  some  approached  plaintiff, 
without  her  knowledge,  and  while  said  <chlld) 
pWntlff  might  have  been  and  was  seen  by 
the  said  agents,  servants,  and  employes  ot 
defendant,  as  atmesald,  then  so  negUgentiy 
and  carelessly  ronnlng  said  locomottve  and 
train  of  cars,  at  said  time  and  place,  care- 
lessly and  negligentiy  ran  sold  loeomotiTe 
and  train  of  cars  over  and  upon  said  plain- 
tiff, whereto  and  by  reason  thereof  plain- 
tiffs right  foot  and  leg  were  so  badly  cnubed 
and  mangled  that  tbe  some  had  to  be  and 
was  ompatated  jnat  below  the  knee."  It 
wUl  be  observed  that  tke  only  negligence  -al- 
leged Is  in  running  the  train  at  tbe  rate  of 
26  miles  per  honr,  and  in  foiling  to  stop  it 
In  time  to  avoid  tbe  injury.  It  Is  very  doobt- 
fol  whether  the  petition  laeods  Buffident  fOcts 
to  Impose  upon  tiie  company  the  duty  of 
stopping  the  train.  Ordinarily,  an  engineer 
has  a  right  to  presume  that  persona  walk- 
ing along  the  tmdE  are  In  poaaesskm  of  tbelr 
■enseo,  and  will  an>ied«te  ttie  danger,  and 
act  with  dlscrettan;  and  be  im  under  no  ob- 
ligation to  stop  the  train,  or  even  lessen  the 
q>eed  thereof,  beftne  discovering  that  sncb 
p«n<m  la  headless  oi  wtmlngs  glvea  of  tbe 
approach  ai  the  train,  or  otberwlae  In  Im- 
minent perfU  Railway  Oo.  v.-  Oo<^  ^  Neb. 
006,  62  N.  W.  286.  A  mere  foUnre  to  stop 
a  train  when  a  trespasser  Is  seen,  or  abonld 
be  seen,  upon  the  trade,  con  tberefore  c»> 
ate  no  presnmptlMi  of  ne^genee.  There 
must  be  other  tacts  to  create. tbe  doty  of 
stopping;  and  It  Is  donbtfnl  wbetber  the 
fiictB  that  tike  trespasser  Is  bat  12  years  old. 
and  tbe  place  one  where  pedestrians  are  per- 
mitted to  walk  upon  tbe  track,  create  ooch 
duty.  In  thla  ease  the  evidence  was  sncb 
that  snue  other  tacts  might        been  nlead- 
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ed;  bnt  we  need  not  now  deteriulne  what 
la  necessary  In  that  regard,  because  in  tbe 
dedston  of  tbe  case  the  consideration  of  this 
feature  Is  only  necessary,  and  has  only  been 
entered  Into,  for  tbe  purpose  of  bidlcating 
that  under  such  general  allegations  the  spe- 
cific allegation  that  tbe  train  was  running 
at  an  unlawful  speed  of  25  miles  per  hour, 
became  a  salient  feature  of  tbe  pleading. 
It  has  been  held  that  outside  the  limits  of 
cities  and  towns  no  rate  of  speed  is  In  Itself 
unlawful  or  negligent  Railroad  Co.  t. 
Wendt,  12  Neb.  76,  10  N.  W.  456;  RaUroad 
Co.  V.  Grablin,  38  Neb.  90,  56  N.  W.  796,  and 
57  N.  W.  522.  It  does  not  appear  that  this 
.portion  of  defendant's  railroad  was  within 
a  city  or  town.  On  the  other  band  It  Is  al- 
leged that  It  Is  In  a  thickly  settled  neigh- 
borhood adjoining  the  city  ef  Omaha.  The 
evidence  Is  condlcting  as  to  tbe  actual  speed; 
one  witness  placing  it  at  25  miles  per  hour, 
others  as  low  as  12  miles  per  hour.  There 
is  no  evidence  that  the  region  was  nnusnally 
thickly  settled.  There  Is  evidence  that  a 
number  of  persons  were  accastomed  to  walk 
for  a  certain  distance  along  the  track.  How 
many,  and  how  frequently,  does  not  appear. 
But  there  was  no  highway,  and  no  permis- 
sion by  tbe  railway  company  to  so  use  its 
tracks,  unless  a  license  might  be  inferred 
from  Its  knowledge  that  they  were  so  used 
without  any  measures  being  taken  to  pre- 
vent We  do  not  think  that  any  Jury  should 
be  permitted  to  find  that  a  railway  company 
was  negligent  from  the  mere  fact  that  It 
ran  Its  passenger  trains  12,  or  even  25,  miles 
per  hour  along  a  suburban  route,  outside  of 
the  city  limits;  even  though  It  knew  that 
trespassers  might  be  on  the  right  of  way. 
Such  knowledge  would  affect  its  duty  In 
keeping  a  lookout,  and  giving  warnings,  and 
In  exercising  other  precautions  to  avoid  In- 
Jtuing  tresiMiBsers.  But  such  a  situation  cer- 
tainly woi^d  not  require  trains  to  be  run  at 
a  less  speed  than  25  miles  per  heur.  Under 
this  state  of  the  evidence  the  defendant  re- 
quested the  following  Instruction:  "The  Jury 
are  instructed  that  no  rate  of  speed  is  of 
Itself  negligence  except  where  the  rate  of 
speed  is  prescribed  or  specified  by  some  law 
or  ordinance;  and  you  are  furtber  Instruct- 
ed that  the  defendant  company,  In  the  opera- 
tion of  Its  trains  over  Its  tracks  outside  of 
any  city,  or  In  the  absence  of  any  express 
law  to  the  contrary,  has  the  right  to  operate 
Its  trains  at  any  rate  of  speed  consistent  for 
the  safe  and  proper  conduct  of  its  business; 
and  in  this  case,  unless  yon  find  tbe  defend- 
ant guilty  of  some  negligence  alleged  In  tbe 
petition  other  than  the  operation  of  Its  train 
at  the  rate  of  25  miles  per  hour,  your  verdict 
roust  be  for  the  defendant."  The  court  re- 
fused to  give  this  Instruction,  and  In  no  place 
gave  the  Jury  any  similar  caution.  We  think 
that  the  railway  company  was,  under  the 
evidence,  entitled  to  have  the  Jury  so  direct- 
ed, and  that  the  refusal  to  so  charge  was 
prejudicial  error.    Many  other  questions  are 


raised,  bnt  most  of  tbem  have  been  decided 
In  other  cases  since  the  trial  of  this  In  tbe 
district  court,  and  they  will  therefore  not  be 
cooaldered.    Reversed  and  remanded. 


STATE}  INS.  CO.  V.  NEW  HAMPSHIRE 
TRUST  CO. 

(Supreme  Coort  of  Nebraska.   April  21,  1886l> 

On  rehearing.  Denied. 

Fw  fonner  (>plQlon,  see  68  N.  W.  9. 

PER  CURIAM.  Upon  consideration  of  a 
motion  for  a  rehearing,  there  was  found  in 
the  brief  submitted  by  the  plalntllT  in  error 
such  weight  of  argument  that  without  reced- 
ing from  the  views  expressed  in  the  <9io- 
ion  as  to  the  analogy  afforded  by  the  case 
of  Pbenlx  Im.  Co.  of  Brooklyn  v.  Omatia 
Loan  &  Trust  Co.,  41  Neb.  Sm,  60  N.  W.  133. 
It  is  by  the  court  deemed  advisable  to  say 
tbat  tbis  question  will  be  determined  as  an 
original  one  whenever  Its  consideration  be- 
comes necessary.  The  motion  for  rehearing: 
Is  overruled,  however,  because,  from  wha: 
has  been  noted  in  the  opinion,  It  Is  evlden: 
that  tbe  application  for  Insurance  In  no  de- 
gree influenced  the  Issue  of  the  policy,  and 
hence  the  representation  as  to  the  nonexist- 
ence of  a  mortgage  on  the  Insured  property 
was  Immaterial.  Rehearing  dented. 


VAN  ETTEN  et  aL  v.  EOSTBRS. 
(Supreme  Court  of  Nebraska.    April  21.  1896.' 

JUDOMBNT  OK  PLBABIirOS— VaRIANOB— PbOOBDCKC 

— BST-Orr— Plbadiho. 

1.  It  is  error  to  render  a  judgment  for  the 

?lalntiff  upon  the  pleadiDgs,  withont  evidencf. 
or  a  larger  Bxun  than  is  by  me  answer  admitted 
to  be  due  him 

2.  When  a  cause  is  dedded  by  the  court  on 
tbe  petition  and  answer,  without  evideDce.  each 
matters  of  defense  in  the  answer  as  are  vrell 
pleaded,  in  the  absmoe  of  a  reidy,  are  to  be  con- 
sidered as  established. 

3.  In  an  action  upon  a  supersedeas  bond, 
against  the  principal  and  sureties  thereon,  a  !«- 

El  claim  from  the  plaintiff  to  such  prlDcipol  amj 
pleaded  as  a  set-off. 

4.  In  such  -an  action  a  judgment  fur  ib^ 
plaintiff  flbould,  under  section  511  of  the  Code 
of  Civil  Procedure,  state  wfai<^  defendant  b  the 
principBl  debtor,  and  which  are  sureliea. 

5.  Plannagan  v.  Cleveland,  62  N.  W.  207, 
44  Neb.  58,  distinguished. 

(Syllabus  by  tbe  Court) 

Error  to  dfatrict  court,  DonglM  county: 
Ferguson,  Judge; 

Action  by  Ueary  A.  Koaters  against  Bmma 
L.  Van  Etten  and  others.  There  was  a  Judg- 
ment for  plaintiff,  and  defendants  iHing  er- 
ror. Reversed. 

D.  Von  Etten,  for  plaintiffs  la  error.  F.  A 
Brogan,  for  defendant  in  error. 

NORVAL,  J.  Tbe  court  below  rendered  a 
Judgment  on  tbe  24th  day  jof  September.  ISlC 
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against  the  defendants  below,  upon  the 
pleadings,  ivltbout  any  proofs  or  evidence, 
for  the  sum  of  f359.40.  The  only  question 
for  determination  Is  whether  the  plaintiff 
was  entitled,  upon  the  pleadings,  to  Judg- 
ment for  the  amount  rendered.  The  action 
ts  upon  a  supersedeas  bond  executed  by  Em- 
ma L.  Van  Etten  as  principal,  and  the  other 
defendants  as  sureties,  to  stay  the  execu- 
tion of  a  Judgment  obtained  in  the  district 
court  of  Douglas  connty  by  Henry  A.  Eosters 
against  said  Van  Ktten  during  the  pendency 
of  proceedings  in  error  instituted  by  her  in 
this  court  for  the  purpose  of  reviewing  said 
judgment  The  petition  alleges  the  recovery 
of  a  judgment  1^  Kosters  against  Van  Et- 
ten on  February  11,  1889,  in  the  sum  of 
$286.30  and  costs;  the  execution  and  de- 
livery of  the  supersedeas  bond  attached  to 
and  made  a  part  of  the  pleadings;  the  prose- 
cution of  a  {tetltion  tn  error  by  said  Van  Et- 
ten to  this  court;  the  affirmance  of  the  Judg- 
ment, and  subseqnently  the  modification 
thereof,  by  requiring  of  the  plalntiflC,  as  a 
condition  of  affirmance,  that  he  file  a  re- 
mittitur for  the  sum  of  $28,  as  of  the  date 
of  the  original  Judgment,  which  he  according- 
ly did;  the  issuing  and  filing  of  the  man- 
date of  this  court  directing  the  district  court 
to  proceed  with  the  enforcement  of  the  or- 
iginal Judgment  to  the  extent  of  $258.30, 
with  Interest  thereon  from  Pebruary  U,  1880, 
and  the  costs  In  the  district  court,  amounting 
to  $35.73;  the  issuing  of  an  execution  upoa 
said  Judgment,  and  the  return  thereof  by  the 
sherllt  unsatisfied;  and  that  said  Judgment 
is  wholly  unpaid.  It  will  be  observed  that 
the  recovery  In  the  case  at  bar  is  for  the 
precise  amount  claimed  in  the  petition,  in- 
eluding  the  Item  of  $35.73  for  costs;  and  we 
take  it  that  the  judgment  was  thus  rendered 
on  the  theory  that  the  answer  of  the  defend- 
ants presented  no  defense  to  plaintiira  cause 
of  action.  In  this  we  think  the  court  below 
erred.  The  defendants.  In  their  answer,  de- 
ny the  amount  of  costs  which  the  petition  al- 
leges was  recovered  against  Mrs.  Van  Etten 
by  the  Judgment  superseded,  and  they  also 
expressly  aver  that  such  costs  did  not  ex- 
ceed the  sum  of  $20.93.  There  was  no  reply 
filed,  and  this  averment  as  to  costs  in  the 
answer  must  be  taken  as  true.  Upon  this 
defense  alone  the  Judgment  was  excessive 
in  the  sum  of  $14.80.  The  answer  pleaded 
as  a  set-off  the  amount  of  costs  Mrs.  Van 
Etten  recovered  against  the  plaintiff  in  this 
court  on  the  proceedings  to  review  the  orig- 
inal judgment  The  answer  alleges  that  such 
cn»ts  were  taxed  and  specified  in  the  man- 
date Issued  to  the  district  court  at  the  sum 
of  $24.  when  In  fact  Mrs.  Van  Etten  was 
entitled  to  recover  a  much  larger  sum  as 
taxable  costs,  to  wit  $59.05.  The  items  of 
cost  making  this  sum  are  set  out  in  the  an- 
swer, and  it  is  averred  that  plaintiff  Is  liable 
to  Mrs.  Van  Etten  therefor,  excepting  the 
sum  of  $6,  which  belongs  to  the  clerk  of  this 
court,  as  his  costs  in  the  case.  The  unpaid 


costs  which  Mrs.  Van  Eltten  recovered 
against  the  plaintiff  she  Is  entitled  to  set  off 
in  this  action.  Raymond  Bros.  v.  Green,  12 
Neb.  215,  10  N.  W.  709.  There  are  some  oth- 
er averments  in  the  answer  which  need  not 
be  referred  to,  as  they  were  Inanfflclent  to 
constitute  a  defense. 

It  is  finally  Insisted  that  this  judgment 
should  be  reversed  because  it  was  rendered 
against  all  the  defendants  as  principals,  in- 
stead of  against  Mrs.  Van  Etten  as  princi- 
pal, and  the  others  as  sureties,  In  accordance 
with  section  511  of  the  Code  of  Civil  Pro- 
cedure, which  provides  that:  "In  all  cases 
where  judgment  is  rendered  in  any  court  of 
record  within  the  state,  upon  any  other  In-, 
strument  of  writing,  In  which  two  or  more 
persons  are  Jointly  and  severally  tx>und,  and 
it  shall  be  made  to  appear  to  the  court  by 
parol  or  other  testimony,  that  one  or  more 
of  said  peraons  so  bound  signed  the  same 
as  surety  or  bail  for  bis  or  their  co-defend- 
ant it  shall  be  the  duty  of  the  clerk  of  said 
court  in  recording  the  Judgment  thereon  to 
certify  which  of  the  defendant  Is  principal 
debtor,  and  which  are  sureties  or  ball.  And 
the  clerk  of  the  court  aforesaid  shall  Issue 
execution  In  such  Judgment  commanding  the 
sheriff  or  other  officer  to  cause  the  money  to 
be  made  of  the  goods  and  chattels,  lands 
and  tenements,  of  the  principal  debtor,  but 
for  want  of  sufficient  property  of  the  princi- 
pal debtor  to  make  the  same,  that  he  cause 
the  same  to  be  made  of  the  goods  and  chat- 
tels, lands  and  tenements,  of  the  surety  or 
bail.  In  all  cases  the  property,  both  per- 
sonal and  real,  of  the  principal  debtor,  with- 
in the  Jurisdiction  of  the  court  shall  be  ex- 
hausted before  any  of  the  property  of  the 
surety  or  bail  shall  be  taken  In  execution." 
The  petition  alleges,  and  the  answer  ad- 
mits, that  Emma  L.  Van  Etten  was  the  prin- 
cipnl  obligor,  and  that  the  remaining  defend- 
ants signed  the  l^ond  as  sureties  merely. 
Under  the  section  quoted,  the  judgment 
should  have  specified  who  was  the  principal 
debtor,  and  who  were  the  suretlea  This  was 
of  importance  to  the  sureties,  inasmuch  as 
they  were  entitled  to  have  the  property  of 
their  principal  within  the  jurisdiction  of  the 
court  exhausted  for  the  satisfaction  of  the 
Joint  Judgment  before  theirs  was  seized. 
The  case  of  Flannagan  v.  Cleveland,  44  Neb. 
58,  G2  N.  W.  297,  is  distinguishable.  That 
was  an  action  on  an  appeal  undertaking  giv- 
en In  a  Justice  court,  and  it  was  ruled  that 
said  section  511  was  not  applicable  to  a 
Judgment  rendered  against  the  signers  of 
such  an  undertaking,  since,  by  the  provision 
of  section  1014  of  the  Code  of  Civil  Proce- 
dure, the  liability  of  such  signers,  as  between 
themselves  and  the  Judgment  creditor,  Is 
that  of  principal  debtors.  It  Is  not  neces- 
sary for  the  party  appealing  from  a  judg- 
ment rendered  by  a  justice  of  the  peace  to 
sign  the  appeal  undertaking,  while  the  plain- 
tiff in  error  Is,  by  section  .'>88  of  the  Code,  re- 
quired to  execute  the  supersedeas  bond,  with 
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oae  or  move  Bnfflcient  sureties,  In  ordfer  to 
kUlj  the  execution  of  tbe  jodgtuent  aouffht 
to  be  reviewed.  On  Bueb  a  bond  the  plain- 
tiff In  errw  Is  tbe  principal  debtor,  and  the 
other  Blgnera  are  bla  suretiea.  Tbe  deetaion 
cited  abore  was  based  upon  said  section  1014, 
the  proTlslons  of  which  apply  alone  to  sore- 
tiea  on  appeal  undertaklngB.  and  cannot  be 
extended  to  a  case  like  this.  Tor  the  erron 
indicated  tbe  Judgment  must  be  Terwsed 
and  the  cause  remanded,  with  directions  to 
the  district  court  to  render  Judgment  ftir 
plaintiff  below  fn  accordance  wltb  tbia  oi^n- 
i«L  Berened. 


LBDWICH  T.  CONNELL. 
(Sapreme  Court  of  Nebraska.    Aprfl  21,  189C.) 

IitTALiD  Tax  Dbbd  —  RioHTa  of  Holdks  — Fou- 
OLOflDRB  or  Libs. 
WbUe  the  hofder  of  a  certificate  of  par- 
chaae  at  a  tax  sale  mar  foreclose  hia  Hen  wnen 

the  t&z  deed  Issued  pursnant  thereto  ia  ia- 
mlid  by  reason  of  hq  irregularity  in  the  proceed- 
Inga  leading  up  to  aach  aale,  this  role  cannot  be 
isroked  when,  in  hie  petition,  inch  pnrehaatt  al- 
Iqcea  ttut  the  tteaaoier  nukte  the  aale  to  Idm 
withoat  antbority  of  taw,  and  without  anr  Jiuto- 
diction  In  the  premises, 
(SyllBbTw  by  tie  C!oart) 

Appeal  from  district  court,  Douglas  county; 
Hopewell,  Judge. 

Action  by  John  Ledwicb  against  William  J. 
Gomiell.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Berersed. 

Connell  A  Ives,  for  appellant  A.  8. 
Ghurcblll,  foraK»ellee. 

BYAN,  a  On  tbe  23d  day  of  April,  1892, 
tbe  appellee  began  this  action  in  tbe  district 
court  of  Douglas  county  for  the  foreclosure 
of  an  alleged  tax  lien,  which  he  held,  as  be 
averred,  upon  certain  real  pcopuety  owned 
by  tbe  appellant,  and  a  decree  was  after- 
wards entered  aa  prayed.  There  was  in  the 
answer  a  denial  of  tbe  avermoits  of  the  pe- 
tition that  tbe  real  property  above  referred 
to  waa  subject  to  taxatlmi  for  the  year  18S7; 
that  taxes  were  du^  and  regularly  assessed 
for  said  year;  that  said  taxes  became  due 
and  payaUe  from  the  defoidant  without  de- 
mand therefor;  that  on  May  1, 1888,  tbe  said 
taxes  bod  not,  and  never  since  have  been, 
paid,  but  are  still  delinquent;  and  that  by 
reason  of  tbe  aforesaid  asseasmnit  and  tax- 
ation tbe  said  taxes  became  and  continued 
to  be  a  lien  uptm  said  land.  By  the  answer 
It  waa  admitted  that  of  the  allegations  of 
tbe  petition  the  truth  waa  stated  In  such  as 
alleged  that,  the  taxes  being  delinquent  and 
unitaid,  tbe  same  were  offered  for  sale  cm 
tbe  Ist  day  of  November,  1888,  and  not  sold 
for  want  of  bidden,  and  that  on  January  20, 
1889.  the  same  vers  sold  at  private  sale  for 
the  delinquent  taxes  for  tbe  year  188T  to 
tbe  appellee,  wbo  paid  to  tbe  treasurer  of 
Douglas  county  the  sum  <xt  $440.84,  which 
said  sum  was  received  by  said  county  treas- 
urer for  said  tax  so  assessed  as  aforesaid 


upon  said  land;  that  said  treasum  haa  ewvr 
jdnce  retained  said  sum,  and  passed  tbe  aune 
to  the  various  accounts  of  tbe  state  and 
county,  and  that  upon  receipt  at  said  money 
said  county-  treasurer,  on  January  26,  18S9. 
iasned  to  tbe  aivdlee  a  eertlflcate  ot  sale 
ths^r.    It  -was  alleged  in  the  anawer,  and 
not  denied,  that  upon  tbfa  certUcate  of  aale 
no  notice  baa  ever  bea  awved  or  attempted 
to  be  served  of  the  pnrefaaae  nf  the  real  Evop- 
erty  In  tbe  certlfloate  dMcribed,  or  of  any 
other  matter  reqnlred  by  aeetton  123  cMC  chap- 
ter 77,  Compk  St   The  answw  admitted  the 
coTTeetaeas  of  tbe  foUowhig  alle^tlasu  of 
the  petitlosi:         Tint  In  making  said  aate 
tbe  aM  treaaarer  ot  Douglas  oonntr.  Xe~ 
bniska,  made  the  same  wltbovt  autnonty  of 
taw,  and  wtOnoat  Jnrlsdlcdim  in  tlie  prem- 
ises; that       mistake  and  n^tect  of  said 
Henry  Bella,  wbo  was  ttien  treasurer  of  aaid 
coual7  of  Doni^aa,  In  said  state  of  XelnmAn. 
said  land  was  not  advertised  (or  sale  ms  re- 
quired by  law;  that  In  tact  no  advertise- 
ment whatever  was  made  of  tbe  sale  ^  said 
land  for  deUnqoent  tmsea,  and  tbat  the  aale 
waa  void  by  reaaoa  thereof."   It  was  al- 
leged in  the  petition  that  by  reaaon  of  the 
mlatake  on  the  part  of  tbe  county  treasarer, 
and  bis  neglect  to  advertise  die  land  for  de- 
linquent tana,  the  certificate  issued  was  at 
the  time  the  petition  was  filed,  and  at  all 
times  had  been,  111^1  and  void,  but  thhi 
admlsaton  vnu  coupled  ^th  a  denial  that 
auch  certificate  was  Illegal  and  void  steely 
by  reasm  ot  tbe  mistake  of  tbe  treasure- 
or  bis  neglect  to  properly  advertlae  tbe  land 
ttx  sale  for  delinquent  taxes  and  in  ttls  con- 
nection It  was  by  tbe  answer  asserted  that 
cwtlficate  waa  vtrfd  for  good  and  suflleiem 
reaaona  vthtv  than  those  ennmemted  la  tbe 
petithXL   By  the  peUtlon  there  waa  assert- 
ed tbe  rli^t  of  tbe  plaintiff  to  be  subrogated 
to  the  rights  of  the  county  wltb  reference  to 
the  taxes  paid  to  its  treaanrer  x^n  tbe  pur- 
chaae  of  the  hmd  bon^t  by  tbe  plaintiff, 
and  this  right  was  denied  by  the  dtf«adant 
in  bis  answer.   From  this  analysis  of  the 
ptndlngs  we  find  that  tbe  partlas  have  lett 
but  few  disputed  questions,  and  to  these  we 
shall  DOW  direct  our  attention. 

In  that  portion  of  the  sixth  paragmpb  of 
tbe  petition  above  quoted  there  Is  tbe  Imad 
avennent  tbat  'In  making  ssld  sale  tbe  said 
treasurer  made  tbe  aame  vrithout  authority 
of  law,  and  without  any  Jurisdictioo  in  the 
premises.**  While  other  ^Uar  nTermeuts 
In  tbe  petition  are  qualified  by  the  state- 
moit  of  some  reason  why  the  sale  waa  with- 
out authority  of  law  and  without  Jurisdiction. 
In  tbla  parUcular  Instance  there  was  no 
qualification  whatever.  This  gmeral  state- 
ment being  admitted  by  tiie  anawer,  we  an 
bound  to  assume  that  tbe  aale  waa  without 
authority  of  law,  and  without  any  Jorisdlc- 
tion.  On  tbe  trial  the  certificate  of  purchsse 
was  introduced  In  evidence,  notwlthstanAng 
the  admitted  fact  that  the  aale  waa  wttboni 
authority  of  law.  and  wltl^out  any.  Jnrisdtc- 
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tion.  This  certificate  was  evideQce  proper  for 
consideration  with  reference  to  a  sale  having 
been  made.  If,  under  the  issnes,  that  gues- 
tloD  had  been  open  for  determination.  But 
there  was  no  aucb  Issne.  The  plaintiff  had 
alleged  and  the  defendant  had  admitted  that 
the  sale  made  by  the  treasarer  was  without 
authorltr  of  law,  and  without  any  Jurisdic- 
tion. For  all  purposes  this  was  an  estab- 
lished fact,  and  the  certificate  could  not  In 
the  least  unsettle  It  For  this  reason  the  cer- 
tificate cannot  be  considered  for  the  purpose 
of  determining  whether  or  not  In  fact  there 
was  a  sale  to  the  appellee.  If  the  certificate 
cannot  be  considered  for  the  reason  stated, 
It  is  manifest  that  evidence  aliunde  of  the 
same  fact  is  incompetent,  and  hence  we  are 
left  without  proof  of  any  kind  that  plalntiir 
purchased  the  land  with  reference  to  which 
this  controversy  exists.  The  appellee  tn  the 
district  court  predicated  his  right  to  a  fore- 
closure of  the  Hen  of  the  county  upon  the 
principle  that  by  the  sale  he  had  been  subro- 
gated to  the  rights  of  such  county,  and  that, 
therefoie,  In  equity,  without  the  sanction  of 
a  statute,  he  was  entitled  to  the  relief  prayed. 
The  insuperable  objection  to  this  proposition 
is  that  by  his  own  averments  the  appellee 
showed  that  the  sale  was  without  authority 
of  law  and  without  any  jurlsdlcttcm.  This 
being  true,  the  gale  was  vcrid  absolutely,  and 
not  merely  Invalid  by  reason  of  defective 
compliance  with  some  reqiitrements  of  the 
statute,  or  a  failure  to  perform  some  prece- 
dent condition,  as  was  the  case  In  Pettlt  v. 
Black,  8  Neb.  52;  Wllhelm  v.  Russel,  Id. 
120;  O'Donohue  v.  Hendrlx,  i3  Neb.  257,  13 
N.  W.  281 ;  Merrlam  v.  Hemple,  17  Neb.  345, 
22  N.  W.  775;  Otoe  Co.  v.  Mathews,  18  Neb. 
466,  25  N.  W.  618;  Merrlam  v.  Dovey,  25 
Neb.  318,  41  N.  W.  550;  Stegeman  v.  Faulk- 
ner. 42  Neb.  53,  60  N.  W.  319;  Adams  v.  Os- 
good, 42  Neb.  450,  eo  N.  W.  860.  In  each  of 
these  cases  cited  there  was  a  mere  irregu- 
larity In  the  exercise  of  the  authority  and  in 
the  jurisdiction  to  sell  conferred  by  law. 
There  was  not,  as  in  this  case,  an  entire  lack 
of  both  authority  and  jurisdiction.  What 
might  be  the  rights  of  appellee  arising  from 
aubrogation  cannot  la  this  action  be  deter- 
mined, for  the  county  treasurer  having  eon- 
ducted  the  sale  upon  which  the  rights  of  the 
appellee  depend  "without  aatlwHlty  of  law, 
and  without  any  JurisdlctlMi,"  there  was  no 
subrogation  possible. 

It  has  already  been  shown  that  the  certifi- 
cate of  purchase  under  the  admitted  aver- 
ments of  the  petition  was  inadmissible  In 
evidence.  It  la  therefore  not  necessary.  In- 
deed, It  would  be  Improper,  to  express  an 
opinion  as  to  the  necessity  of  compliance  with 
the  provisions  of  section  123  of  chapter  77, 
Comp.  St.,  to  entitle  the  holder  of  a  certlfl- 
eate  of  purchase  at  a  tax  sale  to  maintain 
a  foreclosure  action  thereon.  The  judgment 
of  the  district  court  Is  reversed,  and  this 
cause  is  remanded  for  fnrtber  proceedings. 
Reversed  and  remanded. 


BUILDING  &  LOAN  ASS'N  OP  DAKOTA 
V.  CAMBRON. 

(Supmoe  Court  of  Nebraska.   April  21.  1890.) 

Fi.8A]>iK» — Practkb—  CoirraAOts— Knoissiox— 

TeNDBB  or  CONSIDBIUTIOK. 

1.  Where  a  petition  contains  several  cansei 
of  action,  the  trial  court  should,  on  motion  of 
the  defendant,  require  them  to  tte  separately 
stated  and  nnmboed.  Bank  v.  BoUong,  40  K. 
W.  411,  24  Neb.  821. 

2.  One  who  Boela  to  rescind  a  contract  on 
the  ground  of  fraud  most,  within  a  reasonable 
time,  offer  to  return  the  property  or  consideration 
therefor  received  by  him,  provided  it  be  of  any 
value. 

3.  Property,  the  toss  of  which  would  is  any 
way  result  in  diaadvantaffe  or  inconvenience  to 
the  adveise  party,  must  In  such  ease  be  returned, 
although  it  pou esses  no  intpin^  or  market 

value. 

4.  The  plaintiff,  a  erubscriber  to  the  stock  of 
a  foreign  bnilding  and  loan  asaocistioD,  sued  to 
recover  aK>Dey  paid  for  saeb  stock,  alletnag  a 
reBciasioa  of  his  contract  of  pubscHption  on  ac* 
count  of  the  false  and  fraudulent  representations 
of  the  defendant's  agent.  Held,  in  the  absence 
of  evidence  to  the  contrary,  that  said  stock  is 

firesumed  to  be  of  soma  value,  and  it*  surrender 
B  a  condition  precedent  to  the  right  to  rescind. 
(Syllabus  hy  the  Court) 

Drror  to  district  court,  Lancaster  county; 
Tattle,  Judge. 

Action  by  James  E.  Cameron  against  the 
Building  &  Loan  Association  (tf  Dakota. 
Tlkere  was  a  Judgment  for  plaintUT,  and  de- 
fendant brings  error.  Reversed. 

Leese  &  Starting  and  Stewart  &  Munger, 
for  plaintiff  In  error.  Field  *  Holmes,  for 
defendant  tn  error. 

POST,  C.  J.  This  was  an  action  by  the 
defendant  tn  error,  who  claims  on  his  own 
accomit  and  as  assignee  of  L.  R.  Klnnan, 
Olaf  Matteson,  John  P.  Yates,  James  M. 
Hamilton.  WUliam  T.  Marsh,  W.  T.  Stretch, 
and  F.  P.  Storey,  against  the  plaintiff  In  er- 
ror, the  Building  &  Loan  Asociatlon  of  Da- 
kota, hereafter  called  the  "Association."  In 
the  petition  It  Is,  In  substance,  alleged  that 
tn  the  month  of  July,  1889.  one  Misner,  a 
representative  of  the  defendant  below,  visit- 
ed the  village  of  Ceresco,  the  home  of  the 
plaintiff  therein  and  his  assignors,  and  rep< 
resented  to  said  parties  that  the  said  de- 
fendant was  prepared  to  make  loans  upon 
real  estate  at  6  per  cent.  Interest  without 
the  payment  of  any  commission,  provided 
the  proposed  borrowers  wonld  subscribe  for 
the  stock  of  the  defendant  association,  and 
oi^nlze  what  Is  known  as  a  local  board  In 
In  said  village,  and  that  all  amounts  paid 
for  such  stock  would  be  credited  upon  the 
notes  given  by  subscribers  for  money  so  bor- 
rowed; that,  relying  up<Hi  said  promises  and 
representations,  the  plaintiff  and  bis  as- 
signors advanced  to  the  said  association  the 
som  of  $224  In  payment  for  stock  by  them 
severally  sulMcribed  for,  and  for  the  sole 
purpose  of  procuring  loans  In  accordance 
with  the  terms  and  conditions  mentioned  in 
their  agreements  with  the  s^  Misnen  but 
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that  the  said  association  refused  to  make 
the  said  loans,  or  any  of  them,  upon  the 
stipulated  terms,  and,  on  the  cfmtrary.  Im- 
posed other  and  different  conditions  so  un- 
reasonable in  character  that  they  could  not 
be  complied  with  by  said  subscribers,  or 
any  of  them;  that  said  nepresentatlons  were 
false,  and  made  by  said  Misoer  for  the  pur- 
pose of  cheating  and  defrauding  the  parties 
named;  and  that,  upon  the  refusal  of  the 
association  to  make  such  loans  In  accordance 
with  the  agreement  of  Its  agent,  and  upon 
learning  of  the  fraud  practiced  upon  them, 
the  several  subscribers  elected  to  rescind 
their  contracts  of  subscription,  and  demand- 
ed a  return  of  the  money  paid  and  advanced 
by  them.  There  Is  a  sefond  cause  of  action 
for  the  sum  of  ?214  as  compensation  earned 
by  the  plaintiff  In  procuring  application  for 
loans  under  an  agreement  with  the  said  Mls- 
ner  acting  In  behalf  of  the  defendant.  There 
was  a  trial  before  the  district  court  for 
I^ancnster  county,  resulting  In  a  verdict  and 
judgment  for  the  plaintiff  therein  in  the  sum 
of  $224.  which  has  been  reitioTed  into  this 
court  for  review  by  means  of  the  petition 
in  error  of  the  defendant  association. 

The  first  proposition  to  which  we  will  give 
attention  Is  that  the  several  causes  of  ac- 
tion should  have  been  separately  stated  and 
numbered.  Objection  upon  that  ground  was 
made  at  every  stage  of  the  proceedings  be- 
fore the  district  court,  including  the  answer, 
to  which  reference  will  be  made  hereafter. 
That  the  wrong.  If  any,  to  each  of  tlie  par- 
ties named  is  a  separate  cause  of  action, 
for  which  each  might  have  recovered  In  his 
own  name,  cannot  be  doubted.  The  Code 
of  Civil  Procedure  (section  93)  provides  that, 
"where  the  petition  contains  more  than  one 
cause  of  action,  each  shall  be  separately 
stated  and  numbered."  And  this  provision 
applies  to  all  wrongs  for  which  separate  ac- 
tions will  He.  Maxw.  Code  PI.  342;  Kinkead, 
Code  PI.  p.  18;  Bank  t.  BoUong,  24  Neb. 
821,  40  N.  W.  411.  It  follows  that  the  district 
court  should  have  required  the  plaintiff  to 
sepamtely  state  and  number  his  cause  of 
action,  and  Its  ruling  in  that  behalf  Is  error 
calling  for  a  reversal  of  the  judgment.  An- 
other fatal  objection  to  the  judgment  com- 
plained of  Is  that  the  plaintiff  below  has  at 
no  time  tendered  or  offered  to  return  the 
stock  Issued  to  the  several  snbscrlbers  there- 
for. The  first  cause  of  action  is  not  the  fail- 
ure to  make  the  promised  loans,  nor  the  dif- 
ference between  the  actual  worth  of  the 
stock  and  its  value  as  represented  by  Mls- 
ner,  the  defendant's  agent,  but  to  recover 
the  money  paid  on  the  theory  of  a  rescission 
of  the  contract.  It  has  been  often  held,  and 
may  bo  regarded  as  elementary  law,  that  one 
who  seolin  to  rescind  a  contract  on  the 
ground  of  fraud  must  offer  to  return  the 
property  or  consideration  received  therefor 
by  him.  provided  it  l>e  of  any  value,  within 
a  reasonable  time.  Clark  v.  Tennant,  5  Neb. 
!H9:  Brown  t.  Waters,  7  Neb.  424;  Bat>- 


cock  V.  Purcuplle,  m  Neb.  417.  54  N.  W.  075; 
Gould  T.  Bank,  86  N.  Y.  75;  Graham  t.  Mey- 
er, 99  N.  Y.  615,  1  N.  E.  143.  In  Sdow  v. 
Alley,  144  Mass.  555,  11  N.  E.  701,  It  is 
said:  "The  right  to  rescind  or  avoid  a  con- 
tract proceeds  upon  the  ground  that  a  party 
has  been  fraudulently  betrayed  Into  making 
It,  and,  having  thus  been  Induced  to  ptkrt 
with  his  own  property,  may  resume  posses- 
sion of  It  on  returning  that  which  he  ba^ 
himself  received,  and  thus  placing  the  othfr 
party  In  the  same  position  that  he  was  be- 
fore the  contract  was  made.  •  •  •  Where 
property  Is  entirely  worthleea,  It  need  not. 
indeed,  be  returned;  but  so  strictly  has  thu> 
rule  been  held  that  articles  which  are  of  the 
slightest  value,  or  the  loss  of  which  may  be 
a  disadvantage  In  any  way,  must  be  return- 
ed, even  If  tbey  have  no  intrinsic  or  market 
value,— as  casks  containing  worthless  limt>, 
or  sacks  which  have  been  on  bales  of  wool." 
—citing  Conner  v.  Henderson,  15  Mass.  3V.y; 
Morse  v.  Brackett,  9S  Mass.  206;  Baasett  r. 
Brown,  105  Mass.  651;  Estabrook  Swett. 
110  Mass.  203.  The  stock  Issued  to  the  plain- 
tiff and  his  fellow  subscribers  is  per8on.nl 
property  (2  Beach,  Prlv.  Corp.  S  612).  pre- 
sumably of  some  value,  and  the  sturender 
thereof  or  an  offer  to  surrender  It  to  the  de- 
fendant association  Is  an  essential  condition 
to  the  right  to  rescind.  The  judgment  Is 
therefore  reversed,  and  the  cause  remande«) 
for  further  proceedings  In  the  district  conrL 
Reversed  and  remanded. 


BARR  V.  LAUASTEB. 
(Supreme  Court  of  Nebraska.    April  21,  1S96.I 

AOJOIKINO  HOUSB  OWHBBS— RlOBT  TO  PaBTITION. 

1.  The  right  of  partition,  whether  in  eqnit; 
or  under  the  provisions  of  the  Code^  is  cun- 
fined  to  joint  tenants  and  tenants  in  common  •'^f 
un  estate  in  land.   Hante  v.  Ifotsling,  29  N. 
299,  20  Neb.  178 

2.  Adjoining  lot  owners  in  a  dty  may  by 
grunt  impose  mutual  and  corresponding  restrit- 
tloDS  and  conditions  upon  the  land  owned 
each,  the  mutuality  of  the  covenants  in  maeb 
case  Iwing  a  sufficient  consideration  for  the 
8iK>c-tive  grants. 

3.  Mutual  coTeaantB  imposing  such  rigki:- 
or  restrictions  will  be  construed  as  the  naot  u! 
reciprocal  easements,  which  may,  when  the  rem- 
edy at  law  is  insuffident,  be  enforced  and  pro- 
tected by  a  court  of  equity. 

4.  The  plaintiff  and  defendant,  owners  in 
severalty  of  adjoining  lots,  pnrsnant  to  a  mu- 
tual agreement,  erected  thneon  btdldincs  cor- 
responding in  size,  having  the  stairs,  hallways, 
skylight,  and  beating  apparatus  In  comniMr.. 
Held  a  grant  to  <<Hoh  of  an  eitsement  in  so  muci 
of  the  stairs,  halla,  and  skylight  as  is  ntuatfsl 
upon  the  lot  of  the  other;  that  the  easement  nf 
I'ach  in  the  property  of  the  other  is  own^d  ia 
severalty,  and  tue  mere  existence  of  such  crow 
easements  dow  not  authunxe  the  partition  of 
said  lota  at  the  suit  of  either  party. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Lancaster  coun- 
ty; Hall,  Judge. 

Action  by  William  Barr  against  MUten  F. 
Lamaster.  Defendant  filed  a  cross  petition, 
and  plaintiff  thereafter /dt8inU»ed|  his  petl- 
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tion.  From  a  Judgment  for  defendant  on 
^Is  CT088  petition,  plaintiff  appeals.  Bevers- 
ed  and  dUmiBsed. 

Pound  &  Burr  and  Roecoe  Pound,  for  ap- 
pellant R.  D.  SteaniB,  J.  H.  Broadr.  B.  H. 
Wooley,  Cobb  &  Harrey,  and  B.  J.  Mnrfln, 
for  appellee. 

POST,  a  J.  In  the  month  of  May,  1887, 
the  plalHtUf  and  defendant  being  the  ownera 
in  Beveralty  of  adjoining  Inside  lota  In  the 
city  of  Lincoln,  and  being  desirous  of  im- 
proving the  same,  mutually  agreed  to  so 
build  thereon  as  to  hare  the  entrance,  hall- 
ways, and  skylight  in  common,  thus  saving 
valuable  space  to  each.  It  was  further 
agreed  that  the  two  buildings  should  be  heat- 
ed as  one,  and  by  means  of  a  single  furnace. 
Pursuant  to  such  agreement,  three-story  brick 
buildings  were  erected  on  the  lots  mentioned, 
separated  by  a  partition  wall  one  story  in 
height,  the  upper  halls  or  courts  being  reach- 
ed by  a  common  stairway,  and  receiving 
light  and  ventilation  from  a  common  sky- 
light, and  each  party  paying  one-half  of  the 
cost  of  the  heating  plant  subsequently  owned 
and  used  by  them  in  common.  This  con- 
troversy was  instituted  by  the  plaintiffs 
Barr,  in  the  month  of  January,  1892,  who 
alleged,  in  the  petition  tiled  by  him,  In  ad- 
dition to  the  facts  above  stated,  that  the  de- 
fendant, taking  advantage  of  the  common 
liallway,  was  destroying  the  value  of  his 
(plaintifit's)  proper^  by  maintaining  a  nui- 
sance therein,  and  by  encouraging  and  per- 
mitting his  (defendant's)  tenants  to  harbor 
therein  lewd  and  disreputable  characters, 
etc  The  prayer  of  the  petition  was  for  the 
appointment  of  a  receiver  to  take  cliarge.  of 
and  lease  the  premises  and  to  manage  the 
heating  apparatus  therein;  also,  for  a  decree 
permitting  the  plalntiCF  to  erect  a  partition 
wall  upon  his  own  premises,  from  the  cellar 
to  the  roof  of  his  said  building,  and  to  set 
aside  and  cancel  the  written  agreements, 
three  in  number,  under  and  by  virtue  of 
which  the  said  Iraildlngs  were  constructed. 
An  answer  was  in  due  time  filed,  in  which, 
after  setting  out  one  of  the  several  agree- 
ments relating  to  the  buildings  In  contro- 
versy, it  is  alleged  that  said  agreement  re- 
iiiuins  in  full  force  and  effect,  and  expressly 
denying  the  plaintiff's  right  to  erect  a  wall 
as  prayed  by  him,  and  denying  the  jurisdic- 
tion of  the  court  to  award  the  relief  sought. 
Accompanying  the  answer  Is  a  cross  peti- 
tion in  the  following  language:  "The  defend- 
ant consents  to  the  erection  of  a  brick  wall 
between  the  said  lot  of  this  defendant  and 
the  said  lot  of  said  plaintiff  and  that  the 
heating  fixtures.  Including  the  smokestack, 
furnace,  boiler,  pipes,  and  utensils,  owned 
Jointly  by  and  between  plaintiff  and  defend- 
ant be  sold.  Defendant  insists  that  the 
court  shall  sell  said  Joint  property  above 
mentioned  and  erect  said  brick  wall,  on  the 
true  line  Iwtween  the  said  lots,  through  the 


medium  of  a  receiver  or  master  commission- 
er or  the  proper  officer  appointed  by  the 
court  for  that  purpose,  and  that  such  officer, 
by  the  aid  of  the  county  surveyor  or  other 
proper  person,  locate  the  true  line  between 
the  said  two  lots  prior  to  putting  the  said 
partition  wall  thereon;  and  defendant  asks 
that  said  partition  wall  be  built,  through  the 
entire  length  and  height  of  said  building. 
Defendant  therefore  prays  for  the  sale  of 
Bald  Joint  heating  fixtures,  and  the  erection 
of  said  partition  wail  as  aforesaid,  and  for 
Judgment  for  damages  as  aforesaid,  and  for 
costs."  The  agreement  to  which  reference 
is  made  in  the  answer  Is  as  follows:  "Thi» 
agreement,  made  and  entered  into  this  itli 
day  of  Noveml)er,  18D0,  by  and  between  Wli- 
llam  Barr  and  Milton  F.  Lamaster,  witness- 
eth:  That  whereas,  MUton  P.  Lamaster  is 
owner  of  lot  six  (Q),  block  flfty-elght  (58). 
city  of  Lincoln,  and  William  Barr  Is  the 
owner  of  lot  five  (5),  block  flfty-elght  (58), 
ci^  of  Lincoln;  and  whereas,  said  parties 
have  erected  a  three-story  building  upon 
each  of  said  lots;  and  whereas,  the  stair- 
way and  hall  of  the  second  and  third  floors 
are  Joined  for  the  purpose  of  use  and  oc- 
cupancy: It  is  therefore  stipulated  and 
agreed  that  the  said  hall  and  stairway  shall 
always,  during  the  existence  of  said  build- 
ings, be  used  and  occupied  by  said  parties 
Jointly  and  severally.  And  it  is  further  stip- 
ulated and  agreed  that  the  title  to  each  par- 
ty's lot  shall  not  in  any  way  or  manner  be 
affected  by  the  use  of  said  Joint  occupancy 
by  the  said  parties  hereto,  and  that  said 
halls  and  stairways,  being  located  equally 
upon  said  lots,  are  to  be  used  Jointly  by  the 
said  parties,  for  the  convenience  of  both  of 
them,  to  the  end  that  tbey  m^  get  a  wider 
and  more  commodious  liallway  and  stair- 
way in  said  buildings;  it  being  stipulated 
and  agreed  that  the  occupancy  by  one  party 
of  a  portion  of  the  other's  lot  shall  not  In 
any  way  affect  or  l>ecloud  the  title  of  the 
other  party.  And  It  Is  further  stipulated 
and  agreed  that  said  buildings  shall  be  heat- 
ed Jointly,  and  each  of  the  parties  to  this 
agreement  to  pay  oue-half  of  the  expense  for 
the  same,  whether  the  buildings  or  any  por- 
tion of  them  are  occupied  or  vacant;  also, 
that  each  party  Is  to  pay  one-half  of  all  ex- 
pense for  repairs  to  heating  apparatus.  It 
Is  further  stipulated  that  all  the  heating  ap- 
paratus in  the  halls  of  said  building,  and 
boiler  and  all  heating  apparatus  in  the 
boiler  room.  Is  owned  Jointly  by  the  parties 
hereto.  It  is  further  stipulated  that  the 
balls  and  stairway  of  said  building  shall  be 
lighted  Jointly,  and  that  each  of  the  par- 
ties to  this  agreement  pay  one-half  of  the 
expense  of  lighting  the  same.  Neither  of 
said  parties  shall  have  the  right  to  remove 
or  appropriate  to  bis  own  use  any  of  the 
heating  or  lighting  apparatus  belonging  to 
said  building,  or  any  other  property  or  thing 
to  said  building  belonging,  or  owned  in  com- 
mon by  the  parties  to  this  /ag^p}9(i|.^  It 
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l8  fmtber  stipulated  tlimt  this  agreement 
staaU  be  and  remain  In  force  for  the  period 
of  twenty  years  untess  sooner  canceled  tiy 
the  mutual  consent  of  the  partlea  hereto. 
Witness  oar  hands  this  7th  day  of  Novem- 
ber. A.  D.  1890.  [Signed]  Wm.  Barr.  M. 
V.  Lamaster.  Wltnesa,  A.  D.  Burr."  In  an 
amended  and  supplemental  r^ly  to  the  de- 
fendant's answer  and  cross  bill,  It  Is  al- 
leged that  to  erect  a  wall  on  the  line  be- 
tween said  buildings  la  wholly  Impracticable, 
since  It  would  necessitate  the  remodeling  of 
the  interior  of  said  bnlldlng  at  great  ^- 
pense;  Uiat  it  would  destroy  the  hallwAys, 
reduce  the  size  of  the  rooms,  and  otherwise 
irreparably  injure  the  plaintUErs  property,  to 
his  damage,  eta  SubsequenUy  the  idiUntiff, 
by  leave  of  oonrt,  dismissed  his  petition,  and 
the  cause  proceeded  to  final  decree  upon  tbe 
defendant's  dross  bill  and  reply  thereto. 

The  decree  mentloaed,  and  from  which  the 
plaintiff  has  prosecuted  an  appeal  to  this 
court,  is  as  ftdlows:  "And  now,  on  this  let 
day  of  July,  1893,  the  court,  being  well  and 
fully  advised  in  the  premises,  doth  find,  from 
the  testimony,  that  the  plaintiff,  WUUam 
Barr,  Is  tbe  owner  of  lot  five  QSi,  and  the  de- 
fendant BCllton  V.  Xamaater.  is  tbe  owner 
oC  lot  six  (6),  In  blo<^  flft^-eight  (BQ,  In  the 
dty  of  Lincoln;  that  upon  said  lots  a  three- 
story  bT]dt  bnlMlng  la  erected,  and  that  said 
buildings  contain  a  Joint  stairway  and  hall- 
way on  the  second  and  third  stories,  said 
stairway  and  hallways  being  one-half  upon 
each  of  said  lots;  that  each  of  the  saM  paj> 
ties  own  the  building  upon  tbelr  respective 
lots,  but  that.  In  tbe  construction  ot  said 
building.  It  waa  inteiided  to  be  lighM  and 
heated  Jointly,  and  that  the  boiler  pipes  and 
chimney,  etc.,  were  paid  for  by  the  i^alntlff 
and  d^endant  Jointly,  and  that  the  boiler 
was  placed  upon  the  lot  line  between  the  sidd 
lots,  and  that  the  other  portion  of  the  Joint 
property  was  placed  upon  lot  five,  "except 
heating  pipes  and  radiatms,  which  the  court 
flnds  were  placed  eipmlly  in  eacb  of  the  nld 
bnlldlng.  The  court  Airtber  finds  that  It  la 
impossible  for  tbe  plaintiff  and  doCendant  to 
conttnne  the  Joint  use  of  said  stairway  and 
hallways,  and  that  a  partition  wall  should  be 
erected  between  said  bolldlnga  the  entire 
length  ot  said  buildings,  the  center  of  said 
wall  to  be  on  the  tme  lot  line  between  said 
lots,  and  that  the  erection  of  said  wall  shall 
be  commenced  on  the  15th  day  of  August, 
1893,  or  as  soon  thereafter  as  possltde.  The 
conrt  further  flnds  that  a  partitlfm  wall  has 
been  erected  between  the  said  buildings  ex- 
tending to  the  second  story  thereof,  except 
where  the  stairways  are.  In  front,  and  the 
boiler  now  stands.  It  is  therefore  ordered, 
adjudged,  and  decreed  that  a  partltloa  wall 
be  built  through  said  stairway,  and  extend 
through  the  haUways  on  the  second  and 
third  stories,  and  from  the  basement  in  front 
for  the  entire  Iragth  of  the  bnlldlng.  Includ- 
ing the  space  where  the  boiler  now  stands, 
to  the  slvUght  In  said  building,  on  the  tot 


line,  and  that  eadi  of  said  parties  pay  for 
one-hatf  of  the  expense  of  tbe  same,  and  that 
James  Tyler,  architect  be  and  Is  hereby  ap- 
pointed special  commissioner  to  er«ct  said 
wall,— said  spedal  commissioner  to  advertlce 
for  bids  for  having  said  wall  buUt  for  ac 
least  ten  days  In  a  newspaper  of  general  cir- 
culation In  Jjtaenia,  and  said  work  to  be  K-t 
to  the  lowest  resp<msible  bidder,  with  power 
reserved  to  reject  any  and  all  bUs,  and  read- 
vntise.   It  is  thefefore  ordered,  adjodeed, 
and  decreed  that  said  James  Tyler  shall  ap- 
praise the  property  owned  in  common  by 
said  plaintiff  and  defendant  and  may  can  to 
his  assistance,  at  his  option,  any  persons  ae- 
qnalnted  with  the  value  thereof,  and  notify 
each  of  said-  parties  of  said  appraisement; 
and  if  either  of  said  parUes  desire  to  take 
said  imperty  at  said  appraisement  to  pay 
James  l^ler  the  one-half  of  said  anmits*^ 
value,  and  shall  have  the  privilege  so  do, 
eadi  puty  having  flrat  ch<rice  of  takti^  Joint 
prc^rly  at  appraised  value  Mtnate  on  b^ 
lot;  otherwise,  said  James  Tjtvr  shall  adrer- 
tise  and  sell  said  property  as  upon  execu- 
tion, except  the  chimney,  whlcli  shall  be  tak- 
en down  and  used  In  the  erection  ol  said 
partition  wail.  If  neither  of  said  parties  will 
pay  the  anmised  value  thereof,  and  except 
also  the  sewer,  which  waa  erected  on  lot 
ftve  at  tbe  Joint  «pense     the  plaJntUT  and 
the  defendant  whkdi  shidl  be  taken  at  tbe 
appraised  value  of  the  same  \jj  tbe  owner  of 
lot  five  (6),  Wmiam  Barr,  at  his  epUon.  and 
also  othsr  permanent  water  pipes  and  other 
flxtniea  that  are  the  Joint  property  of  said 
Barr  and  Lamaster,  and  located  nptw  said 
let  five  09>  and  said  Lamaster  shall  take,  at 
its  appraised  value,  any  such  property  locat- 
ed on  lot  six  (Q,  at  bts  <q?tlon.   Blliier  party 
to  have  the  right  to  appeal  from  the  ap- 
praisement of  property  on  hto  lot  soMy  situ- 
ated to  tbe  district  court  on  gfvtng  bond  In 
double  the  ameiut  to  prosecute  the  appeal 
and  to  pay  the  ai^ralsement  determined  at 
the  end  ef  the  Utigation.   It  is  farther  oc^ 
dered,  adju^red,  and  decreed  that  the  saM 
plaintiff,  William  Barr,  and  the  said  d^nd- 
ant  MUton  F.  Lamaster,  each  pay  one-half 
of  the  costs  ai  this  action;  tbe  costs  of  tbe 

^atntlff  being  taxed  at  9  ,  aitd  the  costs 

of  tbe  defHidant  being  taxed  at  $  ,  and 

for  all  of  which  execudon  la  hereby  award- 
ed." 

The  proceeding,  as  submitted  to  tbe  dls- 
t^et  court,  appears  to  have  been  regarded  as 
an  equitable  partition,  between  the  parties  to 
the  decree,  of  tbe  property  thereby  affected, 
and  In  that  light  It  must  be  viewed  for  tbe 
ptui)OBe  of  this  appeal  It  Is  first  argoed  by 
the  aK^ellant  that  the  cross  bin  failed  t» 
state  a  cause  of  action,  since  there  can  be  no 
{Hirtitlon  of  property  owned  In  severalty.  It 
may  be  stated,  as  a  general  pmpeaitlon.  that, 
where  the  parties  are  neither  Joint  tenants, 
tenants  In  common,  nor  co^rtners,  but  each 
owning  dlsUnct  and  several  parts  of  tbe 
pR^rty  described,  an  aetlpn  for  partition 
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tbereoC  will  not  lie.  Freem.  Ooten.  {i  .S7,  4S1, 
et  seq.;  BobmU  Beasley,  n  Ala.  100;  Mc- 
Gonnel  t.  KIbbe,  4S  111.  12;  Jotmson  v.  Mo- 
Bcr,  72  Iowa.  628,  84  N.  W.  814;  Andenoo 
Scbtxd  Tp.  T.  UUny  Lodse  Free  ft  Accept- 
ed Muoas  No.  188,  ISO  Ind.  106,  29  N.  BL 
411.  The  foresolns  general  mle  la  In  strict 
accord  with  the  ivorUdona  of  our  Code  tor 
the  partitkHi  of  real  property,  viz.:  "When 
the  object  of  the  actkm  la  to  effect  the  par- 
tition at  real  pztqterty  among  eereral  J(^nt 
owners,  the  petition  must  dearaibe  the  prop- 
erty and  the  re^ecttTe  Intereata.  and  the 
eatatea  on  the  several  owners  thereof  If 
known.  All  tenants  la  common  or  ioisnt  ten- 
ants of  inf  estate  In  land  may  be  compelled 
to  nialEe  <Mr.  softer  partition  of  soch  estate  or 
estates  In  the  manner  hereinafter  prescrib- 
ed." Code  GtT.  Proc  i  802.  In  Hoiste  v. 
Hotaling.  20  Meb.  178.  29  N.  W.  289,  the 
court,  by  Maxwell.  O.  J.,  after  qnotlnc  the 
forepdng  section,  say:  **The  controlling  prin- 
ciple In  partitloD  thereof  wlthont  regard  to 
the  extent  or  qvaUty  of  the  interest,  is  that 
the  parties  shall  be  Joint  tenants  In  common 
of  an  estate  In  land.  •  *  •  Only  Joint  ten- 
ants or  Giants  In  common  of  an  estate  in 
land,  however,  can  institute  the  proceeding." 
In  Johnson  t.  Mosn,  siqirB.  the  plaintiff  had, 
by  purchase  at  sheriffs  sale,  acqnlced  title 
to  the  first  and  fourth  atories  of  a  certain 
brick  boUdlng;  also,  the  cellar  thereunder, 
except  that  portion  used  by  the  execution 
defendant  for  the  storage  of  vegetables  and 
provisions  for  the  use  of  his  family.  It  was 
held  that  an  action  for  the  partition  of  the 
cellar  tiy  metea  and  bounds  could  not  be 
maintained,  the  parties  being  neither  Joint 
tenants  nor  tenants  in  common,  but  owners 
In  severalty  of  distinct  and  separate  por- 
tions thereof.  In  AndersMi  School  Tp.  t. 
Mllroy  Lodge  Free  ft  Accepted  Masoiui  No. 
139,  Kupra,  the  parties  had  erected  a  building 
under  an  agreement  whereby  the  i^ntifl 
was  to  own  and  control  the  groond  and  first 
story,  subject  to  the  defendant's  right  of  en- 
trance to  the  third  story,  to  be  owned  and  oc- 
cupied by  it.  EUiott,  a  speaking  for  the 
court,  after  holding  that  iMirtition  ahouid  be 
denied  on  the  ground  that  It  would  destroy 
the  defendant's  right  of  access  to  Ite  lodge 
room,  adds:  "But  this  Is  not  the  only  reason 
why  ai^iellant  Is  not  entitied  to  partition,  for 
there  Is  this  additional  reason,  namely,  each 
party  owns  Its  part  of  the  bnUdlng  in  sev- 
eralty. As  each  party  owns  ite  part  of  the 
property  in  aevetaity,  It  is  legally  Impossible 
that  partition  can  be  awarded,  £Cr  there  la 
no  community  of  interest." 

By  Tirtue  tit  the  agreemente  under  which 
the  buildings  were  erected,  each  party  to 
this  controversy  has  an  easement  In  so  much 
of  the  halls  and  skylight  as  Is  situated  up- 
on the  lot  of  the  other,  and,  In  the  language 
of  plaintiff's  counsel,  snch  easementa  "are  In 
no  way  inconsistent  with  entire  several  own- 
ership of  the  two  bnildlngs,  and  the  mexe  ex- 
Istcncb  of  cross  easemente  does  not  author- 


ize the  court  to  make  partition,  because  each 
party  owns  his  easement  In  the  property  of 
the  other  in  severalty."  The  defendant.  It  la 
shown,  granted  to  the  plaintiff  the  easement 
In  the  hallways  and  ahylight  voluntarily,  and 
for  a  valuable  condderation,  viz.:  the  grant 
to  him  of  a  cross  easement  therein.  Such 
wsement  is  real  pn^Krty,  an  incorporeal 
hereditament  and  as  much  a  part  of  the 
plaintiff's  estete  as  the  building  itself.  The 
defend^t  Is  not  merely  prohibited  from  in- 
terfering with  the  access  of  the  plaintiff 
and  his  tenants  to  the  building  ot  the  latter 
by  means  of  the  common  hallways,  and  their 
free  enj<^ment  of  the  common  skylight,  but 
equity  would  interfere  to  prevent  the  tear^ 
ing  down  or  destroying  by  him  of  his  own 
bunding  during  the  existence  ot  such  ^se- 
ment  2  Story,  Bq.  Jur.  a2th  Ed.)  S  927; 
Trustees  t.  Lynch,  70  N.  X.  440;  Henry  t. 
Koch.  80  N.  T.  391.  And.  should  he  suffer 
his  building  to  decior,  the  plaintiff  would 
have  the  right  to  enter  for  the  purpose  of  re- 
pairing, in  order  to  preserve  his  easement 
therein.  2  Washb.  Real  Prop.  p.  79;  Washb. 
Basem.  664;  Prescott  v.  White,  21  PldL  841; 
McHlUan  T.  Gronin,  7S  N.  T.  474. 

But  the  dearee  ia  defended  upon  the  ground 
that  the  plaintiff,  by  the  petition  to  which 
reference  has  been  made,  and  by  which 
he  sought  permlasion  to  erect  a  partition 
wall  on  bis  own  premises,  abandoned  what- 
ever easement  he  enjoyed  in  the  defendant's 
property,  and  that  he  is  aconrdingly  now 
estc^iped  to  call  In  question  the  power 'of 
the  court  to  grant  the  relief  awarded.  But 
to  that  contention  there  are  two  8uffl<Hent  an- 
swers: First,  the  allegations  of  the  petition. 
In  BO  far  as  they  rdato  to  rlghte  of  the  par- 
ties under  the  agreements  mentioned,  are  in 
snhstantial  accord  with  tiie  statemente  of  the 
answer,  and  the  alleged  eatoppel  Is  predicat- 
ed, not  upon  any  atetement  of  fact,  but  up- 
on the  pleader^  conduslon  from  the  facts 
steted  by  him;  second,  the  plaintiff,  ft>r  rea- 
somi  not  disclosed,  but  presumably  because 
he  was  not  entitled  to  the  relief  prayed,  dis- 
missed his  petition  prevlomi  to  the  hearing  of 
the  cause  in  the  district  court.  A  party  will 
not,  it  la  true,  be  permitted  to  shift  his  posi- 
tion during  the  trial  by  pleading  one  cause 
ot  acti<m  or  defense  and  recorerlng  upon  an- 
other. But  that  doctrine  can  have  no  appli- 
cation to  the  case  before  ua,  where  the  al- 
lured variance  consists  In  the  mere  assertion 
of  a  legal  prc^sition  in  a  proceeding  previ- 
ously dismissed  on  the  plaintiff's  own  mo- 
tion. The  decree  Is  reversed,  and  the  action 
dismissed.    Reversed  and  dismissed. 


PRANK  T.  SCOVILLB  et  al. 
(Sapreme  Court  of  Nebraska.    AihH  21,  1S96.) 

TAXATIOK— DSBD  BT  COUHTT  TrBASUBBR— IXVALID- 
ITT— RlOnTS  or  PCKCHASBB. 

1.  No  ground  of  complaint  is  presented  by 
the  refusal  of  the  oonrt  to  make  a  findinff  in 
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■appdrt  of  wbldi  there  has  been  offered  no  suffl- 
deat  eridence. 

2.  A  county  treunrer'a  tax  deed,  under  tbe 
fireseot  conditioo  of  the  Htatates  of  this  state, 
w  ioTalid  eith«  with  or  without  a  seal. 

3.  "VVhen  «  tar  deed  of  the  treaanrer  to  in- 
valid because  nc  neal  of  the  treasurer  is  attached 
thereto,  or  because  the  statute  authorizes  no 
SQch  seal,  the  holder  thereof  is  entitled  to  re- 
imbursenieQt  for  the  amount  of  such  taxes  as 
be  has  paid  apon  his  purchase,  and  subsequent 
taxes  properly  naid,  and  in  respect  thereto  to  be 
subrogated  to  the  rights  of  the  pnblic  as  to  the 
liens  of  such  taxes  and  interest. 

(SjrUabuB  hj  the  Coart.) 

Appeal  frbm  district  court.  Hall  connty; 
Thompson,  Judge. 

Petition  by  WUllaic  Frank  against  Ubble 
G.  Scorllle  and  others.  From  a  judgment 
for  plaintiff,  defendant  Scorllle  appeals.  Af- 
firmed. 

Abbott  &  Caldwell,  for  appellant  R.  C. 
GlanrlUe.  for  appellee. 

RYAN,  a  Id  his  petition  filed  in  the  dis- 
trict court  of  Hall  county  the  plaintiff  al- 
leged that  by  purchase  from  two  heirs  of 
Leonard  Surge,  deceased,  he  had  become, 
and  still  coatlnned  to  be.  the  owner  of  an 
undivided  two-thhrds  of  certain  lota,  which 
he  described.  Libbie  C.  ScoviUe,  it  was  al- 
leged, was  the  holdei-  of  a  certain  Invalid  tax 
deed,  which  created  a  cloud  upon  plaintiff's 
title,  and  It  was  prayed  that  the  amount 
necessary  to  enable  plaintiff  to  redeem  should 
be  'ascertained  by  the  court,  that  plaintiff 
might  be  adjudged  entitled  to  redeem  there- 
from, and  that,  upon  such  redemption  being 
made,  ptalntlff's  title  might  be  quieted.  By 
her  answer,  Libbie  C.  Scoville  admitted  that 
there  liad  been  made  to  her  by  the  treasurer 
of  Hnll  county  a  tax  deed,  which,  as  she  al- 
leged, was  valid,  and  gave  her  full  title  to 
the  lots  described  in  plaintiff's  petition.  This 
defendant,  in  her  a.^swer,  also  alleged  that,  as 
the  widow  of  Leonard  Burge,  she  was  enti- 
tled to  dower  In  the  lots  in  controversy,  which 
dower  she  prayed  might  be  set  apart  for  her. 
She  furthermore  answered  that  she  had  paid 
the  taxes  from  the  year  1874  to  1800,  lucln- 
sive,  which,  with  the  interest  thereon,  amount- 
ed to  ?225,  and  had  on  July  12.  1876,  paid 
off  a  mortgage  made  on  said  lots  by  Leonard 
Burge  and  herself,  for  which  purpose  she  had 
been  required  to  pay.  and  had  paid  on  or 
about  December  24,  1884,  the  sum  of  |144, 
which  sum,  with  Interest  to  January  1,  1892, 
amounting  to  $244  80,  with  the  aforesaid 
taxes,  this  defendaut  prayed  to  be  decreed 
a  lien  on  the  aforesaid  lots  paramount  to 
every  other  claim.  These  avermeota  were 
denied  In  the  reply,  and  the  statute  of  limita- 
tions was  pleaded  as  to  payment  of  the  mort- 
gage described.  There  was  a  decree  which 
allowed  Libbie  C.  Scovttle  1250.61  for  and  on 
account  of  taxes,  and  created  this  the  first 
lien  upon  the  Ms  in  controversy.  In  the 
brief  submitted  on  behalf  of  the  appdlant. 


Mrs.  ScovlUe,  there  was  a  complaint  that 
the  court  allowed  nothing  on  account  of  the 
mortgage.  There  was  no  snffldent  proof 
pointed  out  by  the  brief  of  appellant  as  to 
why  such  mortgage  should  have  t>eeD  rein- 
stated In  &vor  of  Mrs.  Scovlll^  and  we  have 
been  nnable  to  find  any  evidence  that  she 
paid  It,  for  the  release  was  silent  as  to  wbc- 
had  paid,  and  upon  this  point  there  was  dc 
other  evidence.  So,  too,  as  to  the  alleged 
dower  Interest  of  Mn.  ScovUle,  there  wan 
proof  that  at  the  time  of  the  death  of  Leon- 
ard Burge  she  was  his  wife,  while  there  was 
some  testimony  tending  to  show  that  be  had 
obtained  a  divorce  from  her.  After  this 
cause  had  been  tried,  and  on  April  15,  1S8S. 
contemporaneously  with  the  entry  of  the  de- 
cree, the  attorneys  for  Mrs.  Scovllle  notified 
the  court  and  desired  that  she  mlg^bt  have 
leave  to  file  an  amended  and  supplemental 
answer  thereafter  to  be  prepared.  Thia  vraK 
filed  June  19,  1883,  although  the  record  shows 
that  the  motion  for  leave  to  file  the  same 
was  denied  on  that  daj,  except  for  the  cor- 
rection of  a  mistake  disclosed  by  the  decree 
Itself.  The  matter  which,  the  court  refused 
to  allow  to  be  pleaded  was  the  payment  of 
an  alleged  sidewalk  tax  of  $41.55,  made  dur- 
ipg  the  pendency  of  the  action.  There  had 
been  Introduced  no  evidence  requiring  this 
proposed  amendment  of  the  answer,  and  ii 
was  no  abus)-  of  discretion  for  the  court  to 
refuse  this  new  cause  of  action  to  be  stated 
more  than  two  months  after  the  Judgiaeol 
which  settled  all  matters  aa  to  which  issof 
had  been  Joined,  and  which  had  not,  by  the 
decree  Itself,  been  expressly  excepted  from 
Its  operation  In  the  discussion  of  the  only 
question  presented,  to  wit,  the  rights  of  Mrs 
Scoville  with  respect  to  the  taxes  i>alU  by 
her,  there  was  between  counsel  charges  and 
counter  charges  of  Improper  conduct  with 
reference  to  the  tax  deed  made  to  Mrs. 
vlile.  Whether  or  not  there  was  on  it  a  sea) 
originally,  and  whether  or  not  there  wa>< 
sharp  practice  In  obtaining  an  Inspection  of 
such  deed  to  obtain  evidence  of  the  nonexist- 
ence of  such  seal,  and  whether  or  not  a  seal 
was  surreptitiously  placed  upon  the  deed 
after  this  action  was  begun,  are  matters  of 
DO  real  importance  In  view  ot  the  holding  of 
this  court  in  Thomson  v.  Dickey,  42  Neb. 
314,  60  N.  W.  558,  and  Larson  v.  Dickey, 
Neb.  471, 58  N.  W.  167,  for,  under  the  rale  an- 
nounced in  those  cases,  a  seal.  In  any  event, 
could  effect  nothing.  There  is  no  claim  that 
the  court  erred  In  the  amount  of  the  assess- 
ment  on  account  of  taxes  paid,  and  it  was 
proper  to  establish  this  as  a  lien  upon  the 
Interest  of  plaintiff  in  the  aforesaid  lots,  and 
Mrs.  Scoville  was  entitled  to  nothing  more 
than  was  by  the  decree  awarded  her.  See 
Adams  v.  Osgood.  42  Neb.  450,  60  N.  W.  869. 
The  judgment  of  the  diatrtut  court  Is  there- 
fore afilnned. 

HARRISON,  3^  not  slttlns. 
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FULLER  et  al.  t.  PAULEY  et  at 

(Supreme  Court  of  Xebnaka.   April  21,  1896.) 

lfnHAxia*B  Lux— Lakd  or  Tbird  Frrsov— 
PRiOKinas. 

1.  A  person  who  furaisbes  materials  for  use 
:d  the  erectioa  of  buildings  on  iaud  to  one  in 
twssessioQ  tbereof,  under  contract  of  eale,  may 
acquire  a  meehauc*!  lien  on  the  premiaes  for 
any  unpaid  amount  of  the  price  of  the  mate- 
rials; but,  tf  there  i»  no  agreement  between  the 
vendor  and  vendee  of  the  land  that  tlie  Ini- 
proTementfl  ahall  be  made,  the  liea  can  only 
attach  to  the  interest  of  the  Tendee,  and  will 
be  BubsegQent  ai*d  inferior  to  the  lien  of  the 
vendor  for  any  balance  of  the  purchase  price 
for  the  land  remaining  unpaid. 

2.  A  finding  of  a  trial  court  on  a  point  in 
rt-Kjtect  to  which  the  evidence  ia  conflictmg,  but 
which  there  is  sufficieat  evidence  to  suataln,  will 
not  be  diaturbed. 

(Syllabua  by  *ht  Coon.) 

Appeal  from  district  court.  Madison  coun- 
ty; Jackson,  Judge. 

Action  by  Puller,  Smith  &  Fuller  against 
William  T.  Searles,  J.  M.  Pauley,  and  oth- 
ers. Judgmeut  for  defendants,  and  plaintiffs 
appeaL  Affirmed. 

Phelps  &  Sabln  and  WlKton  &  Whltham. 
for  appellants.  Allen,  Uohinson  &  Beed  and 
W.  E.  Reed,  for  appellees. 

HARRISON,  J.  It  appears  from  the  plead- 
ings and  evidence  in  this  case  that  W.  T. 
Searles  bad  contracted  to  purchase  from  the 
state  a  section  of  what  Is  generally  known 
as  "school  land,"  or  "school  section,"  and 
had  such  written  evidences  or  contracts  as 
are  issued  in  transactions  of  this  character 
between  the  state  and  a  purchaser  of  school 
lands.  On  October  1,  1SS7,  he  sold  the  land 
to  one  J.  M.  Pauley,  the  price  agreed  upon 
being  $12.50  per  acre,  or  $8,000  for  the  en- 
tire tract.  Pauley  was  to  pay  tbe  amount 
then  unpaid  to  the  state,  $4,320,  and  to  pay 
iQ  cash  to  Searies  $3,680.  Of  this  last-men- 
tioned sum,  he  paid  but  $80.  In  December 
of  the  same  year,  or  the  following  January, 
pursuant  to  an  agreement  then  entered  Into 
by  the  parties,  Pauley  gave  bis  notes,  pay- 
able six  months  after  date,  to  Searles  for  the 
□nimid  balance  of  the  amount  of  what  was 
to  have  been  the  cash  payment  of  the  pur- 
chase consideration.  After  this  arrangement, 
Pauley  took  possession  of  the  land,  and  re- 
mained in  possession  until  about  the  1st  of 
November,  1888;  and,  during  the  time  Just 
Indicated,  erected  a  house  and  bam,  and 
made  some  other  Improvements  thereon,  and, 
for  the  lumber  and  other  materials  used  in 
so  doing,  became  Indebted  to  the  appellants, 
and  also  to  S.  K.  Painter,  for  some  material. 
These  bills  not  being  paid,  a  lien  was  pre- 
pared and  filed  by  each  party,  in  accordance 
with  tbe  provisions  of  our  statute  In  rela- 
tion to  mechanics*  liens,  and  this  action  by 
appellants  to  enforce  their  lien,  in  which  S. 
K.  Painter,  the  other  lienholder,  and  W.  T. 
Searles,  were  made  defendants,  was  com- 
menced. A  decree  was  rendered  foreclcnlng 


tbe  lien  of  appellants,  also  that  of  Painter, 
but  subordinating  them  to  tbe  rights  or  de- 
mand of  Searles,  Pauley's  vendor,  for  the 
unpaid  balance  of  the  purchase  price  of  the 
land. 

The  question  of  the  priority  as  between  tbe 
liens  for  material  and  tbe  vendor's  claim  for 
unpaid  purchase  money  is  the  main  one  pre- 
sented by  the  appeal.  Collateral  to  this,  but 
quite  Important  In  a  final  determination  of 
the  case.  Is  the  inquiry  of  whether  Pauley, 
as  a  part  consideration  for  the  sale  of  the 
land  to  him  by  Searles,  agreed  to  build  the 
dwelling  and  h&ru,  the  furnishing  of  ma- 
terials for  which,  by  the  lienholders,  respec- 
tively. Is  the  basis  of  the  lien  of  appellants 
and  of  S.  K.  Painter.  Tbe  evidence  on  this 
point  In  the  case  Is  conflicting,  and  the  Judge 
before  whom  It  was  tried  made  a  general 
finding  on  the  issues  involved,  In  favor  of 
Searlm,  which  comprised  and  Included  a 
finding  that  it  was  no  part  of  the  considera- 
tion for  the  purchase  of  the  land  that  Pauley 
should  build  the  bouse  and  bam,  and  this 
conclusion  was  amply  supported  by  the  evi- 
dence, and  will  not  be  disturbed.  The  evi- 
dence discloses  that  Searles  did  not  assign  to 
Pauley  the  contracts  of  pnrchase  issued  by 
the  state,  but  retained  them  in  his  posses- 
sion, and  intended  to  do  so  until  the  whole 
sum  which  be  would  realize  from  the  trans- 
action should  be  paid  to  him.  With  these 
conditions  shown  to  exist,— a  contract  of  sale 
from  vendor  to  vendee,  a  portion  of  tbe  pur- 
chase money  unpaid,  no  part  of  the  consid- 
eration between  the  vendor  and  vendee  be- 
ing an  agreement  by  the  vendee  to  erect  the 
improvements,  there  being  In  fact  no  such 
an  agreement,  while  the  right  to  a  lien  for 
materials  furnished  to  make  tbe  Improve- 
ments might  arise  and  attach,— It  could.  In 
any  event,  be  only  to  the  Interest  of  the  ven- 
dee In  the  proper^,  and  as  a  lien  subject  and 
Inferior  to  the  right  of  the  vendor  for  any 
unpaid  balance  of  purchase  money.  Mentzer 
V.  Peters  (Wash.)  33  Pac.  1078;  Thomas  v. 
BUison  (AriE.)  22  S.  W.  95;  Wllklns  v.  Litch- 
field (Iowa)  20  N.  W.  447;  Smttb  v.  Hudcaby 
(Tex.  Civ.  App.)  23  S.  W.  3©T;  Phil.  Mecb. 
Liens.  I  72.  The  Judgment  of  the  district 
court  la  affirmed. 


HAY  V.  MILLER  et  al. 
(Supreme  Court  of  Nebraska.    April  21,  1890.) 
EQriTT  —  Practice  —  Debd  —  Canoellatios  —  In- 
8AKITX — What  CoNaxiTDTBS — Opiriox 

EvlDB.VCS. 

1.  Error  as  to  tbe  form  in  wliich  an  issue 
of  fact  in  an  equity  cause  Is  submitted  to  the  ju- 
ry for  decision  is  not  available  in  this  court, 
where  no  exception  was  taken  thereto  in  tbe  trial 
court,  and  the  Judpnent  is  not  assailed  on  that 
ground  in  the  petition  in  error. 

2.  A  nonprofessional  witness  may  give  his 
opinion  as  to  sanity  as  the  result  of  his  personal 
observation  of  tbe  person  whose  sanity  or  men- 
tal condition  is  questioned,  after  first  stating 
the  facts  which  he  observed. 

8.  While  mere  imbecility  /or  weaknMs  of 
Digitized  by  Vor005^IC 


1116  . 


NOaTHWESTBRN  REPOBTBR,  Vcd.  OB. 


mind  tn  a  grantor  will  not.  in  the  absence  of 
fraud,  BTold  bis  deed,  insanitr  will  do  ao  if  of 

sucb  a  character  aa  to  induce  the  conTeyance, 
altbousrfa  such  insanity  may  not  amount  to  a 
complete  dethronement  of  reason  and  understand- 
iug  upon  all  TObjectD.  Dewey  t.  Allgire,  59  N. 
W.  276,  37  Neb.  6,  followed. 

4.  Where  there  was  sufficient  evidence  prop- 
erly admitted  to  sustain  the  flndiogs,  they  will 
not  be  disturbed. 
(SyOabna  by  the  Court.) 

Error  to  district  court,  Douglas  county; 
Walton,  Judge. 

Action  bj  Mary  B.  Miller  and  others  against 
Mary  Hay  to  cancel  a  deed.  There  was  a 
Judgment  for  plaintiffs,  and  defendant  brings 
error.  Affirmed. 

Kennedy,  Ollbert  &  Anderson,  for  plaintiff 
In  error.  Cowln  &  McHugh  and  O.  W.  Am- 
brose, for  defendants  in  emv. 

NOBVAU  3.  On  the  25th  day  of  October. 
1880,  Joaeph  Manning  made,  executed  and  de- 
livered to  Mary  Hay  a  warranty  deed  pur- 
porting to  convey  to  the  latter,  his  niece, 
all  hts  real  estate  and  personal  property  and 
effects.  His  property  consisted  of  a  large 
number  of  lots  In  the  city  of  Florence,  in  Uie 
county  of  Douglas,  and  about  91,200  In 
money.  The  consideration  for  making  the 
conveyance,  as  expressed  In  the  deed.  Is  "tbat 
the  said  Mary  Hay  has  nndurtaken  and  agrees 
to  furnish  to  the  grantor  a  good,  comfortable 
home  in  her  family,  and  suitable  support, 
during  the  remainder  of  his  natural  life,  and 
at  bis  death  a  suitable  burial;  all  at  her  own 
expense."  On  the  6th  day  of  Novunber— 12 
days  afto*  the  delivery  of  tbe  deed— Manning 
died,  intestate,  at  tbe  home  of  Mrs.  Hay,  in 
tbe  county,  of  Douglas,  and  subsequently  Wil- 
liam Golbum  was  duly  appointed  adminis- 
trator de  bonis  dod  of  the  estate  of  said 
Manning,  and  qualified  as  sucb  offlco*.  On 
the  18th  day  <tf  January,  1891,  Mary  R  Miller. 
Lizale  RogersfHi,  Jobn  Morisey,  and  Ma^e 
Stangelan,  tlie  grandchildren  and  sole  heirs 
at  law  of  the  said  Joe^h  Manning,  deceased, 
tbe  said  administrator  joining  with  them, 
iHwught  this  action  In  the  court  below  against 
the  said  Mary  Hay  and  William  Hay,  her 
husband,  to  annul  and  cancel  said  deed  on 
the  ground  that  the  grantor  at  the  date  of 
the  execution  of  the  instrument  was  of  un- 
sound mind,  and  incapable  of  understanding 
tbe  nature  or  effect  of  his  acts;  and,  fur- 
ther, that  the  grantee  obtained  the  convey- 
ance through  fraud  and  undue  influence. 
N'o  testimony  was  offered  on  the  trial  in  sup- 
port of  the  allegations  in  tbe  petition  of  fraud 
and  undue  influence.  On  application  of  the 
plaintiffs  the  court  made  an  order  directing 
that  there  be  tried  by  a  jury  the  issue  wheth- 
er or  not  the  said  Joseph  Manning,  at  the 
time  of  the  msUng  and  executing  of  the  deed 
In  question,  was  of  unsound  mind.  Upon 
the  bearing  the  jury  returned  a  verdict  find- 
ing the  said  issue  In  favor  of  the  plaintiffs, 
and  tbat  said  Manning,  by  reason  of  his 
mental  condition,  was  incapable  of  making 


a  disposition  of  bis  property,  or  to  realize 
the  purport  and  effect  of  his  acts  when  be 
executed  the  deed.  A  motion  to  set  aside 
the  verdict  and  for  a  new  trial  was  over- 
ruled, and  thereupon  the  remaining  issues  In 
the  case  presented  by  the  pleadings  were 
tried  to  tbe  court  Findings  in  favor  of  the 
plaintiff  were  made,  and  a  decree  was  en- 
tered setting  aside  and  canceling  tbe  deed, 
and  adjudging  the  grandchildren  of  the  de- 
ceased to  be  the  owners  of  the  property  de- 
scribed in  the  conveyance.  Mrs.  Hay  has 
prosecuted  a  petition  In  error. 

Complaint  Is  made  in  the  brief  of  tbe  form 
in  which  the  issue  was  submitted  to  the  Jury, 
counsel  claiming  that  the  question  propound- 
ed to  the  Jury  represented  a  question  of  law, 
instead  of  one  of  fact  from  which  the  con- 
clusions of  law  could  be  drawn  by  the  court. 
No  exception  was  taken  by  the  defendants 
to  the  form  in  which  the  question  was  sub- 
mitted at  the  time  the  order  was  entered, 
nor  was  any  objection  made  upon  ttiat  ^-ound 
either  In  the  motion  for  a  new  trial  or  In 
tbe  petition  in  error;  hence.  If  there  was  any 
error  in  the  declalon,  it  is  not  available  in 
this  court  Moreover,  the  question  was  not 
objectionable  on  tbe  ground  on  whicb  It  is 
assailed.  It  submitted  to  the  jury  for  their 
determination  purely  an  Issue  of  fact,  name- 
ly, whether  Joseph  Manning,  on  the  25th  day 
of  October,  1890,  and  at  the  time  be  execntcd 
the  deed,  was  of  "unsound  mind,  and  men- 
tally Incapable  of  understanding  tbe  nature 
and  effect  of  said  instrument." 

It  Is  urged  tbat  tbe  court  committed  error 
in  permitting  nonexpert  witnesses  for  tbe 
plaintiffs  to  state  their  opinions  as  to  the 
mental  condition  of  said  Joseph  Maoniug. 
Connsel  take  tbe  ground  that  the  opinion  of 
a  witness  not  an  expert  is  not  ccnnpetent  to 
prove  the  sanity  or  insanity  of  another,  save 
and  except  in  the  ease  of  a  subscribing  wit- 
ness to  a  will.  Whatever  may  be  the  rule 
elsewhere,  it  is  not  tbe  law  In  this  state.  As 
early  as  Schleucker  v.  State.  9  Neb.  241,  1 
W.  857,  it  was  held  tbat  the  opinion  of  a  noo- 
professional  witness  is  competent  evidence 
upon  the  sanity  or  mental  condition  of  tbe  ac- 
cused, where  such  opinion  la  based  upon  facts 
within  bis  personal  knowledge,  and  which  he 
has  previously  detailed  befbre  the  jury.  TTie 
doctrine  annoimced  In  the  above  case  bas 
been  followed  with  approval  In  Polln  v.  State, 
14  Neb.  540, 10  N.  W.  898;  Burgo  v.  State.  28 
Neb.  643,  42  N.  W.  701;  Shulta  T.  Slate.  37 
Neb.  481,  55  N.  W.  1080;  Dewey  Allgire. 
37  Neb.  6,  55  N.  W.  276;  Fflueger  T.  State, 
46  Neb.  493,  64  N.  W.  1094.  In  the  case  at 
bar  it  was  disclosed  that  each  ot  tbe  nonex- 
pert witnesses  called  by  the  plaintiff  was  well 
acquainted  with  Manning  In  his  lifetime,  and 
tiad  suflicient  opportunities  of  observing  him. 
and  that  tbe  witness  did  not  give  his  opin- 
ion as  to  Manning's  sanity  or  mental  condi- 
tion nntll  after  he  had  stated  the  facta  to  the 
jury  upon  which  such  opinion  was  based. 
We  discover  ao  error  in  the^adnisalon  of  tb* 
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nonezpot  testimony  prejudicial  to  the  rigbta 
of  the  party  now  cmnplabiliis. 

It  la  finally  liudsted  tbat  there  Is  no  proof 
at  moital  veaknesg  of  aald  Joseph  Manning 
at  the  time  of  ma  Mug  the  deed  to  Mrs.  Hay, 
sufficient  to  InTalldate  the  oouTeyance.  No- 
meroufl  witnesses  were  examined  upon  this 
branch  of  the  case,— about  an  equal  number 
on  either  sld^— their  testimony  "«""g  near^ 
ly  450  typewritten  pages.  We  have  read  it 
all,  and,  without  entering  upon  a  detailed 
conalderatlwi  of  the  erldeoce,  it  may  be  said 
that  that  Introduced  upon  behalf  of  the  d»- 
fendanta  tends  to  show  that  M'«™'"g,  when 
he  made  the  deed,  was  pofeetly  sane,  and 
was  capable  to  contract  with  reference  to 
his  property.  The  testimony  on  the  other 
aide  is  fully  as  conTlndng,  and  tends  to  ea> 
tabllsh  that  Manning,  wben  be  executed  the 
deed,  was  more  than  90  years  old;  that  for 
some  time  prior  thereto,  by  reason  of  sick- 
ness and  advanced  age,  he  had  been  greatly 
wifeebled  in  mind  and  body,  and  when  the 
conreyance  was  executed  bis  mind  was  so 
ImiMired  that  he  was  wholly  Incapable  ct 
undenrtandlng  the  nature  and  effect  of  his 
acta.  The  testimony  adduced,  altliough  con- 
flicting, when  tested  by  the  rule  laid  down 
in  Dewey  t.  Allglre,  87  Neb.  6,  66  N.  W. 
276,  was  ample  to  warrant  a  finding  that 
Manning  was  Incompetent  to  execute  the 
deed.  It  waa  in  that  case-  said  (we  quote 
from  the  syllabus):  "While  mere  ImbecUity 
or  weakness  of  mind  in  a  grantor  wlU  not, 
in  the  absence  ol  fraud,  avMd  his  deed,  in- 
sanity will  do  so  If  of  such  a  character  as  to 
induce  the  conreyance,  although  such  in- 
sanltj*  may  not  amount  to  a  complete  de- 
thronement of  reason  and  understanding 
upon  all  subjects."  The  facts  bring  the  case 
at  bar  within  the  abore  decision.  The  find- 
ing upon  the  controTerted  issue  in  the  case 
being  suitptnled  by  sufficient  competent  evl- 
dencp.  the  decree  setting  aside  tlie  deed  must 
be  affirmed.  Affirmed. 


HOOVER  T.  STATE. 

(Snpreme  C5oiirt  of  Nebraska.    April  21,  1896.) 

HOWtOlDB  — CONTIXOANOB— COBDOOT  OF  TBUL— 

Appeal  — •  Habmlsbb  Bhhor  —  PHBSDHPnoxs  — 

INPOSHATION— iNTEBLINSATlOSra—ISSAiriTT— £x- 
PEKT  Tbstimost. 

1.  There  lAxtat,  to  show  prejudicial  error, 
be  made  to  appear  Bomething  more  than  that, 
within  three  weeks  after  a  homidde  bad  been 
coraiuitted,  there  was  a  conTlction  of  the  accus- 
ed, in  respect  to  auch  homicide,  of  the  crime  of 
murder.    Irrine  and  Ragan,  CO.,  disaentiDg. 

2.  There  b,  oeceflaarii;  vested  in  the  dis- 
trict court  a  eoiuioeiable  cUscretiou  as  to  over- 
ruling an  application  for  a  oootiooaace  in  a 
criminal  case,  and,  to  a  revensai  of  the  ruling  in 
denial  of  sudi  an  application,  such  application 
must  contain  aometliing  more  than  the  affidavits 
of  the  prisoner  i.nd  his  counsel,  in  general  terms, 
that  there  eiifsta,  in  the  county  wherein  the  trial 
must  talce  place,  i  great  deal  of  excitement. 

3.  From  the  mete  fact  that  the  word  "pur- 
ponely"  was  interiiaed  with  a  pen  iu  a  typewnt- 


ten  informatiOD  open  wlildi  a  ptellnlnary  exam- 
ination waa  had,  it  is  not  a  necessary  inference 

that  the  interlineation  was  made  after  or  during 
the  preliminary  examination,  and  a  plea  in 
abatement  soatained  oalj  by  soch  aMrampdon 
was  properly  overruled  in  the  district  court 

4.  Nonexpert  witnesses  can  be  permitted  to 
eiprens  an  opinion  as  to  the  sanity  or  iusaiiity  of 
a  person,  only  wben  they  have  shown  other  suffi- 
cient qualificatioaa,  and  have  stated  the  facta 
and  circumstances  upon  which  their  opinicm  <^ 
such  mental  condition  is  based. 

5.  There  is  no  presumption  that  the  district 
judge,  without  sufficient  justification,  required 
witnesses,  tbough  rations  of  the  prisoner,  to 
leave  the  immediate  vicinity  of  the  accused  dni- 
lug  the  progress  of  the  trial;  neither  does  the 
mere  fact  that  this  was  d<me  in  an  unusual  man- 
ner justify  the  asBnnqrtloB  tiiat  thersl^^  pr^ndloe 
resulted. 

6.  Where  a  prosecuting  attorney  referred 
fo  facts  not  In  evidence,  and,  upon  objection  that 
the  statements  were  unwarranted  by  the  evi- 
dence, the  district  court  instructed  the  jury  to 
disregard  such  statementa,  tliere  was  left  an 
ground  for  complaint,  for  the  reason  that  the 
court,  wben  aK>ealed  to,  granted  all  the  relief 
prayed  for. 

7.  The  verdict  is  sustained  by  ample  evi- 
dence, which  was  nncontradicted,  and  the  judg- 
ment of  the  lUstrict  court  thereon  Is  affirmed. 

(Syllabua  by  the  Oonrt.) 

Brror  to  district  court,  Douglaa  coun^; 
Scott,  Judge. 

Glande  H.  Hoover  was  cwvlcted  of  mur^ 
der,  and  brings  error.  Affirmed. 

James  A  Powers  and  M.  C.  Acheson,  for 
Idalntur  in  error.  A.  S.  ChnrcliiU,  Atty.  Oen.. 
and  George  A.  Day,  Atty.  Gen.,  for  the 
State. 

RYAN,  O.  Plaintiff  In  error  was  convicted 
of  murder  In  the  first  degree  in  the  district 
court  of  Douglas  county.  The  Information 
was  filed  December  24,  1895,  and  charged. 
In  appropriate  language,  that  the  plaintiff  in 
error,  on  December  13,  1895,  had  murdered 
Samuel  Du  Bois  in  said  county.  A  plea  In 
abatement  was  overruled  on  December  26, 
1805,  and  on  the  same  day  there  waa  an  ar- 
raignment, and  a  plea  of  not  guilty.  On  the 
day  following,  the  trial  began,  was  continued 
on  the  28th,  and  on  the  29th  there  was  a 
verdict,  as  above  Indicated.  A  motion  for  a 
new  trial  was  overruled  on  December  SOth, 
and  on  January  3,  1886,  sentence  was  pro^ 
nounced  that  Claude  H.  Hoover,  tm  April 
17, 1896,  suffer  death  by  hanging. 

Just  before  hia  death,  the  business  of  Sam- 
uel Dn  Bols  was  repairing  elevators.  In  bis 
employ  were  Kate  Bropby,  and  Claude  H. 
Hoover.  In  her  testimony.  Hiss  Bropby  de- 
scribes herself  as  a  half-sister  of  Hoover  and 
a  half-sister  of  the  widow  of  Samuel  Du 
Bols.  In  the  record  the  relationship  of  the 
parties  is  not  stated  with  more  fullness,  and, 
indeed,  no  more  definite  information  is  nec- 
essary, for  this  enables  us  to  understand 
why  Hoover  should  feel  authorized  to  talk 
as  he  did  to  Misa  Brophy.  Between  the 
hours  of  1  and  2  o'clock  on  tbe  afternoon  of 
December  13,  1895,  Miss  Bropby  was  In  the 
office  of  Mr.  Du  Bois.  Plaintiff  In  error  came 
in,  and  said  to  Miss  Brophy:  **I  don't  want 
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yon  to  go  with  that  girl  any  more,  because 
she  ain't  the  kind  of  girl  yon  ought  to  go 
with."  In  the  discussloa  of  this  suggestion 
there  seems  to  tiave  arisen  considerable  feel- 
ing, so  much  so  that  when,  very  soon  after- 
wards, Mr.  Du  Bols  came  Into  the  office,  he 
observed  there  was  something  wrong.  When 
the  nature  of  the  trouble  had  been  explained 
to  him,  Mr.  Du  Bols  said  he  knew  Miss 
Brophy  would  not  go  with  any  one  who 
wasn't  right,  for  she  had  always  done  right. 
To  Mr.  Hoover,  Mr.  Du  Bols  said  that  he 
should  go  out  of  the  office,  and  at  the  same 
time  he  seems  to  have  taken  bold  of  Hoover, 
and  led  him  towards  the  door.  While  this 
was  being  done  Hoover  suggested  that  he 
would  go  out  If  Da  Bols  would  pay  him  the 
wages  due  him.  This  was  agreed  to,  and 
very  soon  done,  and  Mr.  Hoover,  upon  re- 
ceiving his  pay,  said  to  Mr.  Du  Bols  that 
he  was  obliged  to  him,  and  was  told  by  Mr, 
Du  Bois  that  he  was  welcome.  The  deceas- 
ed and  the  accused  seem  not  to  have  met 
again  until  just  before  the  commission  of 
the  homicide  hereinafter  described.  About 
15  minutes  before  2  o'clock  Hoover,  by  tele- 
phone, arrauged  with  Sllss  Brophy  to  meet 
him,  and  soon  afterwards,  from  across  the 
street,  beckoned  her  to  come  to  him.  Upon 
compliance  he  asked  her  the  address  of  Mr. 
Colby  at  Kaneas  City,  saying  that  be  was 
that  night  going  to  that  city.  In  this  inter- 
view he  spoke  of  Du  Bois  and  said  Uiat  Du 
Bois  had  no  business  striking  him,  and  that 
if  he  (Hoover)  would  do  right,  he  would 
shoot  Du  Bols.  He  was  probably  consider- 
ably intoxicated  at  this  time,  shed  tears,  and 
sent  his  farewells  to  other  members  of  the 
family.  It  Is  not  clear,  from  the  evidence, 
whether  this  Interview  was  before  or  after 
the  purchase  of  the  pistol  with  which  he 
afterwards  killed  Du  Bois.  It  was,  at  any 
rate,  about  the  same  time  in  the  afternoon; 
that  la  to  say,  about  2  or  3  o'clock.  About 
half  past  5  o'clock,  Mr.  Hoover  went  to  the 
shop  of  Mr.  Saalfleld,  a  shoemaker.  There 
were  then  In  the  shop  some  other  parties, 
and  Mr.  Hoover  sat  down  and  talked  with 
them,  and,  among  other  things,  remarked 
fhat  he  would  give  a  quarter  If  Sam  Du 
Bols  would  show  up.  His  companions  did 
not  notice  that  he  was  much  intoxicated,  if, 
indeed,  he  was  at  all,  at  this  time.  Within 
IE)  minutes  after  Hoover  had  become  an  In- 
mate of  the  shop  Samuel  Du  Bois  entered, 
saying,  "Good  evening,  gentlemen,"  and  was 
Instantly  confronted  by  Hoover,  who  said. 
••I've  got  you  where  X  want  you,  yon  son  of 
a  bitch."  The  persons  In  the  shop  at  the 
time  were  able  to  state,  in  their  testimony, 
nothing  that  Immediately  followed  this  re- 
mark, except  tbat  they  saw  two  flashes  of  a 
pistol  In  Hoover's  hand,  and  heard  Du  Bois 
say:  "I  am  shot"  It  seems,  however,  that 
Du  Bois  must  Instantly  have  closed  with 
his  assailant;  for  the  earliest  resumption 
of  the  narrative  of  auy  eyewitness  begins 
with  the  description  of  the  manner  In  which 


Du  Bols  was  holding  Hoover  powerless  ta 
do  him  further  harm.  Finally,  Du  Bols.  un- 
assisted, wrenched  the  pistol  from  HooTW'fi 
grasp,  and.  having  turned  from  Hoover,  said: 
"Somebody  take  this  gun.  He  shot  me.  bat 
I  don't  want  to  shoot  blm."  Mr.  Pestw 
took  the  pistol  from  Mr.  Du  Bois,  who  im- 
mediately took  off  his  coat,  and  as  soon  as 
some  garments  could  be  spread  upon  ibe 
floor  lay  down.  Before  Du  Bols  had  lahi 
down,  Hoover  said  to  him,  "I  always  toM 
you  I  would  shoot  you."  Afterwards,  bow- 
ever,  he  seemed  sorry  for  what  he  had  dcue. 
Du  Bois,  within  15  hours,  died  of  the  wounds 
inflicted  by  Qoorer.  We  are  able  thns  o(»>- 
fldently  to  state  the  above  facts,  for  there 
was,  in  respect  to  them,  no  ctmflict  in  the 
evidence.  The  matters  upon  which  the  plain- 
tiff  in  error  relies  for  a  reversal  of  the  jvdg- 
ment  of  the  district  court  will  now  be  con- 
sidered in  their  order  of  presentation  in  Uw 
brief  of  his  counsel. 

It  is  first  urged  that  the  application  for  a 
ccmtinnaDce  should  have  been  sustained,  in 
view  of  the  showing  thereby  of  the  excit*d 
condition  of  the  people  of  Douglas  count}, 
and  that  there  was  prejudicial  error  In  has- 
tening the  trial,  as  was  done  In  this  case. 
A  considerable  discretion  Is  necessarily  lodc- 
ed  with  the  district  courts  with  reference 
applications  for  e(mtinuance  in  criminal 
caaea.  If  the  rale  was  otherwise,  it  wonU 
be  almost  Impossible  to  bring  to  trial  per- 
sona accused  of  grave  crimes.  The  conrt  ia 
this  case  was  certainly  very  expedltioas. 
having  performed  the  last  of  its  duties  oe 
January  3,  1896,  Just  10  days  after  the  Slinr 
of  the  information,  and  three  weeks  after 
the  commission  of  the  homicide.  Therv  L< 
no  showing  that  there  was  sacrificed  an; 
right  of  the  accused;  neither  does  it  appt.ar 
that,  if  more  time  had  been  given  him  to 
prepare  for  trial,  he  would  have  been  able 
to  procure  evidence  of  any  kind  to  his  ad- 
vantage; and,  so  far  as  the  existence  of  ex- 
citement was  concerned.  It  was  only  shown 
by  afiidavits  of  the  accused  and  his  conn^- 
couched  in  very  general  terms.  While  hasif. 
if  It  was  shown  to  have  attended  the  varktu* 
proceedings,  might  predl.spose  a  reviewing 
court  to  a  favorable  consideration  of  ili'* 
proofs  Indicating  tbat  thereby  the  sccusm) 
had  actually  suffered  prejudice,  this  pml:- 
position  should  not  entirely  excuse  the  al- 
sence  of  such  proof. 

By  the  Information  upon  preliminary  ex- 
amination it  was  charged  that  Claode  K 
Hoover  did  unlawfully,  feloniously.  parpo»w- 
ly,  and  "of  his  deliberate  and  premeditate-i 
malice,  klU  and  murder,"  etc.  This  infonu 
tlon  was  typewritten,  exoept  that  the  Wv^d 
*'puri>oseIy"  was  luterilned  with  a  pen.  Ic 
the  district  court  the  information  upon  whi<.-!. 
the  trial  was  had  contained  the  word  "por- 
posely."  It  is  not  shown  that  the  word  "pur- 
posely" was  not  Id  the  Information  befon 
the  preliminary  examination  was  bad.  ex- 
cept by  an  affidavit,  submitted  in  this  court. 
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to  procure  an  order  requiring  that  such  orig- 
inal Information  shoold  be  certified  to  this 
court  for  Inspection.  Upon  this  unsatisfac- 
tory showing,  In  this  court  made  for  the 
first  time,  we  would  not  be  Jostlfled  in  as- 
suming that,  at  an  Improper  time,  an  amend- 
ment of  the  information  before  the  examin- 
ing magistrate  had  been  made;  and  this  was 
the  sole  question  presented  by  the  plea  In 
abatement  Whether  or  not  this  informa- 
tion would  have  been  suffldent,  without  the 
word  "puriK)sely,*'  we  do  not  consider,  much 
less  decide. 

The  next  criticism  of  the  action  of  the 
court  is  because  there  was  ezdnded  evldeDce 
which.  It  is  claimed,  would  have  shown  that 
the  accused  was  Insane  when  he  killed  Du 
Bois.  Miss  Brophy  testified  that  Hoover  bad 
been  drinking,  but  was  not  drunk  while  he 
was  In  the  office;  that,  at  the  Interrlew 
across  the  street  from  the  office,  he  was 
drunk,  she  thought  At  times,  she  said,  he 
didn't  talk  right;  he  talked  strange,  she  al- 
ways thought  In  her  cross-examination. 
Miss  Brophy  said  she  was  17  years  old,  and 
had  lived  in  the  family  with  the  accused  for 
two  years,  and  had  seen  him  every  day  dur- 
ing this  time,  and  that,  on  the  13th  of  De- 
cember. 1895,  he  was  acting  very  strangely. 
The  following  proceedings  during  the  cross- 
examination  of  Miss  Brophy  are  shown,  by 
the  bill  of  exceptions,  to  have  taken  place: 
"Q.  Yon  have  seen  him  act  queer  on  other  oc- 
casions? A.  Yes,  sir.  (Motion  by  the  state 
to  strike  the  answer  as  incom[>etent  irrele- 
vant immaterial,  and  not  pro[)er  cross-exam- 
ination. Sustained.  Defendant  excepts.)  Q. 
From  all  that  you  saw  of  Claude  this  day, 
and  all  that  you  know  of  him,  and  the  man- 
ner in  which  he  acted  on  that  day,  what  was 
said  and  done,  did  you  consider  him  at  the 
time  sane  or  insane?  (Objection  by  the  state 
as  incompetent,  Immateral,  Irrelevant,  and 
not  proper  cross-examination.  Sustained. 
Defendant  excepts.)"  It  must  be  conceded 
that  this  was  proper  cross-examination,  and 
yet,  aside  from  this,  there  Is  left  this  un- 
determined,—the  competency,  materiality, 
and  relevancy  of  the  evidence  excluded,  and 
of  that  offered  on  this  branch  of  the  case. 
The  interrogative  sentence,  "You  have  seen 
him  act  queer  on  other  occasions?"  called 
simply  for  a  conclusion  of  the  witness. 
The  inquiry  should  have  been  with  refer- 
ence to  the  facts  and  circumstances  them- 
selves, and  not  merely.  In  effect,  wheth- 
er the  witness  regarded  the  conduct  of  the 
accused  on  other  occasions  as  queer.  There 
was  therefore  no  error  In  excluding  this  evi- 
dence. The  next  question,  as  to  whether  the 
witness,  from  what  she  saw  of  the  acctised 
on  the  day  of  the  homicide,  and  from  what 
she  knew  of  him,  regarded  him  as  sane  or 
Insane,  was  premature.  The  rule  is  that,  he- 
fore  a  nonexpert  can  give  his  opinion  as  to 
the  sanity  or  Insanity  of  a  person,  he  must 
state  the  facts  and  circumstances  ux>on  which 
he  bases  his  conclustoiL   In  8cblenclE»  t. 


State,  9  Neb.  241,  1  N.  W.  857,  It  was  held 
that  the  opinion  of  a  witness  not  an  expert 
Is  competent  evidence  upon  the  question  of 
the  prisoner's  sanity,  where  such  opinion  Is 
formed  upon  facts  within  the  personal 
knowledge  of  the  witness,  and  sworn  to  by 
him  before  the  jury.  In  the  later  cases  in 
this  court  there  tias  been  no  direct  state- 
ment of  the  requirement  that  a  nonexpert 
witness,  before  giving  his  opinion  as  to  the 
mental  condition  of  a  person  at  a  certain 
time,  must  state  the  facts  and  circumstances 
upon  which  that  opinion  rests;  yet  the  case 
above  cited  has  been  repeatedly  approved  in 
a  general  way.  Polin  v.  State,  14  Neb.  540, 
16  N.  W.  896;  Shults  v.  State,  87  Neb.  481, 
55  N.  W.  1080.  We  are  indebted  to  the  brief 
of  the  attorney  general  for  citations  of  the 
holdings  of  21  different  states  in  support  of 
this  rule,  and  the  cases  cited  In  behalf  of 
the  plaintiff  In  error  are  not  in  conflict  with 
It  Since  the  argument  in  this  case,  this 
principle  has  been  enforced  In  Hay  v.  Miller, 
47  Neb.  — ,  66  N.  W.  1115.  We  cannot  exam- 
ine the  errors  alleged  with  reference  to  the 
exclusion  of  the  evidence  of  Mrs.  Du  Bois 
as  to  the  sanity  of  Hoover  for  a  reason  addi- 
tional to  that  given  above,  which  Is,  that 
there  was  no  statement  as  to  what  the  prof- 
fered testimony  would  disclose.  If  admitted. 

By  affidavit  It  was  shown,  without  contra- 
diction, that  while  one  of  the  attorneys  for 
the  prisoner  was  addressing  the  jury,  there 
were  seated  near  the  accused  Mrs.  Du  Bois 
and  Miss  Brophy;  that  the  presiding  judge, 
Hon.  Cunningham  R.  Scott  came  directly 
from  his  private  room  to  them,  and,  In  the 
presence  and  the  hearlBg  of  the  jury,  said: 
"Go  right  away  from  here.  You  cannot  sit 
there."  Counsel  for  the  prisoner  then  said: 
"Your  honor,  these  are  our  witnesses."  To 
which  the  reply  was,  simply;  "Yes,  sir."  It 
Is  Insisted  that  this  was  prejudicial  to  the 
rights  of  the  accused,  and  must  have  bad  an 
Influence  upon  the  jury.  It  is  possible  that 
tuo  much  display  was  made  In  obtaining  the 
removal  of  these  ladles,  and  probably  H 
would  have  been  much  better  If  the  presiding 
judge  had  conveyed  his  wish  to  them  through 
the  medium  of  a  bailiff  or  some  other  per- 
son. It  was  a  strange  situation,  however, 
and  there  may  have  been  such  misconduct 
that  the  presiding  judge  was  justifiable  in 
putting  a  stop  to  It  In  a  very  summary  man- 
ner. The  fact  that  the  ladles  were  witness- 
es on  behalf  of  the  accused  conferred  upon 
them  no  right  in  a  special  manner  to  mani- 
fest to  the  jury  their  wish  for  his  acquittal; 
and.  If  anything  of  this  kind  was  transpir- 
ing, it  was  certainly  the  duty  of  the  court 
to  see  that  It  ceased.  It  Is  true  there  is  no 
evidence  Ih  the  record  of  any  misconduct 
and  yet  this  conduct  of  the  Judge,  while  not 
altogether  dignified,  cannot  be  assiuned  to 
have  been  without  Justification. 

The  fifth  and  last  point  urged  In  the  brief 
is  that  there  was  misconduct  on  the  part  of 
the  county  attorney  In  msiklat^,xee^s£^jht 
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following  language  In  his  argoment  to  Ote 
jiirr,  to  wit:  "Samoel  Du  BoiB  was  a  man 
wbo  rose  by  his  own  merit  from  bnmble 
walks  of  Ufe,  and  was  a  man  of  large,  gen- 
erous heart  He  waa  called  ap»  to  make 
the  laws  of  this  city,  and  tbese  facts,  with 
other  circumstances,  make  this  one  of  the 
most  heinous  crimtA  ever  committed  In  this 
community."  In  the  affidavit  by  which  was 
shown  the  use  of  the  above  language,  it  was 
disclosed  that  the  county  attorn^  further 
said  to  the  Jury:  "Fw  14  hours  be  suffered 
all  the  tortures  of  the  damned."  Following 
this  quotation  Oie  affidavit  contained  these 
words:  "That  said  Powers  [an  attorney  f<v 
the  prisoner]  called  the  attentton  of  the  court 
to  this  language,  and  inalsted  that  It  was 
unwarranted  by  the  evidence,  and  thereupon 
the  court  Instructed  the  Jnry  not  to  consider 
It  in  arriving  at  their  verdict  And  further 
affiant  salth  not."  It  appears,  clearly,  from 
these  quotatitms,  that  the  sole  objection  made 
to  the  language  ot  the  ooonty  attorney  was 
that  It  was  unwarranted  by  the  evidenee,  and 
that  therei^a  the  court,  by  an  iBStractiaa, 
directed  the  Jury  not  to  consider  it  This 
was  all  that  counsel  his  objectlen  seems 
to  have  required.  Prosecuting  attorneys  can- 
not be  too  careful  to  oonflne  th^iselves  strict- 
ly within  the  evidence.  It  is  not  required 
of  them  that,  in  asserting  the  ma^ty  of 
the  law.  they  shall  veaort  to  qnestlonaUe 
means.  They  are  the  representatives  of  the 
state,  and  should  never  forget  to  maintain 
its  authority  by  fair,  open  methods.  lu  this 
case  whatever  lapse  occurred  was  Instantly 
counteracted  by  the  court,  as  far  as  required 
by  counsel  for  the  prisoner,  and  therefore  he 
has  no  ground  for  complaint  This  reccnd 
has  been  very  carefully  eramlned  with  a 
view  to  asontainlng  whether  or  not  any 
prejudicial  error  was  committed,  and  we  can 
find  none.  The  statement  of  the  facts  es- 
tablished by  unocmtradlcted  evidence  which 
has  hereinbefore  been  given  leaves  no  room 
for  doubt  that  the  defendant  was  properly 
convicted  of  the  crime  with  which  be  was 
charged.  The  judgment  of  the  district  court 
Is  affirmed. 
Sentence  is  to  be  executed  August  7,  1896. 

IRVINE,  C.  (dissenting).  I  think  this  Judg- 
ment should  be  reversed  for  the  sole  reason 
that  the  accused  was  put  on  trial,  over  his 
objections,  withlL  so  brief  a  period  after 
the  offense  with  which  he  was  chaiged  waa 
committed  that  he  had  no  reasonable  time  to 
prepare  bis  defense,  and  was  not  permitted 
the  assistance  of  counsel  within  the  proper 
meaning  of  the  term.  The  offense  was  char- 
ged to  have  been  committed  Deconber  13th. 
The  defendant  was  held  to  answer  I>ecembeT 
18th.  The  Information  was  filed  December 
24th.  He  was  arraigned  December  20th.  He 
waa  put  on  trial  December  27th,  leas  than 
two  weeks  after  the  offense  waa  committed. 
It  Is  true  that  there  was  no  showing,  by 
evidence  preserved  In  the  record,  «f  public 


excitement,  ot  prejudice,  prvnatUag  a  tab 
trial  It  Is  also  true  that  a  niotioa  for  a 
continuance  for  the  purpose  of  prop«ly  pre- 
paring tar  trial  must  be  supported  by  pnat 
ol  flie  occasion  tii»efor.  But  there  im  a  dif- 
ference between  the  continuance  of  a  cause 
and  Its  mere  poetponement  to  a  CatiK«  day. 
The  sanu  etzlt^eaB  is  not  required  in  oste 
to  procure  a  temptaaty  pos^Nmement  that  Is 
required  for  a  continuance  over  die  term: 
and  «qwclally  In  a  criminal  case,  altfaoogli 
tbe  application  be  tor  a  contliniaiie^  If  ttae 
proof  be  insufficient,  the  court  ataoold  post- 
pone the  trial,  if  it  would  be  nnjmt  for  any 
reason  to  proceed  at  once.  'Hils  was  a  «spi- 
tal  case.  The  Ufa  of  the  aoeuaed  was  at 
stake.  We  cannot  shut  our  eyes  to  well- 
known  tmtha.  Counsel,  no  matter  how  leant- 
ed,  no  mattar  how  experienced,  require  in  ail 
cases  Bcxne  time  for  preparation.  Wbere  his 
client's  life  is  at  ■talK.any  lawyer  with  a  prop- 
er sense  of  the  responsibility  resting  npon  him 
requires  a  canaldecaUe  time  for  the  examina- 
tion of  the  case,  for  reflection,  and  for 
aratkm  for  trial.  His  client  Is,  in  eaeb  a 
case,  usually  much  less  able  to  assist  hin: 
than  in  dvil  cases,  or  than  In  crlralBal  cases 
of  minor  import.  It  Is  not  always  posalblefor 
eoimsel  to  even  sofflclently  Inform  himself 
of  the  facts  ot  the  case  and  of  available  eri- 
dence  to  at  once  present  the  frnmal  proof  req- 
uidte  to  proenie  a  continuaoce;  and  when 
&  man  Is  charged  with  murder,  especiaDr 
where,  as  It  In  ttls  case  turned  ont.  In- 
sanity la  a  feature  ot  the  defense,  a  rcaaooa- 
ble  OHMHtunlty  ahouid  be  given  conno^  not 
only  to  procure  the  attendance  of  witaesaa. 
but  to  examine  into  the  facts  ot  the  case  and 
deliberate  tiptxi  his  cotirae  of  coodncL  At 
said  by  the  supreme  court  of  IxniisiaBa.  in 
State  V.  FeiTla.  16  La.  Ann.  425:  "The  law.  hi 
seeming  to  them  [persons  accused  of  crime] 
the  assistance  ot  counsel,  did  not  Intand  id 
extend  a  barren  right;  for  of  what  avail 
would  be  the  privilege  of  couasel  •  *  *  it 
on  the  spur  of  tbe  m.^ment.  without  an  op- 
pcslunlty  of  studying  the  case,  the  former 
should  be  comp^ed  to  »ter  Into  an  Investl^ 
tlon  of  the  cause?"  I  am  aware  that  ronvic- 
tkms  have  been  sostslned  wba^  leas  time 
Intervened  between  tbe  commiasian  of  ttie  of- 
fense and  the  commencement  of  tlie  trtsl 
than  In  tbe  case  at  bar.  But  so  far  as  I 
know,  there  has  not  been  any  recent  Instaore 
of  a  eentence  of  death  sustained  undo-  socta 
circumstances  of  expedition  agaltist  the  pro- 
test of  the  accused.  But  the  case,  to  ny 
mind,  should  not  be  controlled  by  precedeot 
A  reasonably  speedy  enf<»eenient  of  tbe  rrim- 
Inal  law  Is  necessary.  Bat  tbe  oomt  ahooU 
not  permit  tbe  clamor  of  newspapers  or  «f 
the  public  to  80  tar  hastoa  i»o«ecati(ms  as  tt 
Bubstantially  deialTe  the  acrased  of  their  con- 
stttntlonal  privilege  of  a  fair  and  impanU. 
as  well  as  a  speedy,  trial,  and  to  tbe  nai 
assistance  of  counsel.— that  Is,  the  aartstann 
of  cornsel  wbo  have  had  a  reasonable  omnr- 
tonlty  to  investigate  the  case  and  nreiiare  s 
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defense^  I  think,  In  this  cmae,  then  was  an 
abuse  of  discretion  In  not  graottns  the  ac- 
cused a  postponement  of  the  trial,  and  that 
the  jodgmoit  should  be  for  that  reason  re- 
Tened. 

RAOAN,  C,  eoocan  In  the  foregoing  dla* 

mt^Hng  opinion. 


PADDOOK  et  aL  T.  SAM  OOBNBT  MYH- 
STOCK  COMMISSION  CO. 

(Snprame  Coort  of  Nebraska.   AprU  21,  1S96.) 

Faotb— Pbotinob  or  Jubt. 
When  there  is  InTolved  merely  a  question 
of  fact,  its  determination  resti  with  the  jurr; 
and  the  district  court  is  therefore  held  properly 
to  hare  admitted  eridence  to  establish  such  fact, 
and  pn^erly  to  hart  refused  to  instruct,  upon 
request,  that,  from  certain  evidence  stated,  a 
certain  presnmptioD  arose,  and  that  certain  other 
eyidence  stated  estabUshed  otber  facts. 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Douglas  county; 
Ogden,  Judge. 

Replevin  by  the  Sam  Gosney  Llve-Stock 
CommlBsion  Company  against  Orin  K.  Pad- 
dock and  others.  There  was  a  judgment  for 
plaintiff,  and  dsfendants  bring  error.  Af- 
firmed. 

GTegoT7,  Day  &  Day,  for  plaintiffs  Id  oror. 
Mafaoney,  MInahan  &  Smytii  and  Ben  S. 
Adams,  for  defendant  In  enw 

RYAN,  a  The  subject-matter  of  this  re- 
plevin suit,  as  to  which  there  was  a  verdict, 
upon  which  a  judgment  was  rendered  by  the 
district  court  of  Douglas  county,  was  a  car 
load  of  steers,  shipped  by  B.  W.  Banks,  from 
Thurman,  Iowa,  to  South  Omaha.  As  these 
cattle  were  shipped  In  the  name  of  said 
Banks,  it  was  aastimed  by  Paddock  &  Co.,  a 
firm  at  South  Omaha,  that  these  cattle  were 
owned  by  Banks,  and  could  be  subjected  to 
the  payment  of  a  debt  by  him  owing  to  said 
firm,  and  accordingly  an  attachment  was  by 
said  firm  sued  out,  and  thereunder  the  said 
cattle  were  attached  as  the  property  of 
Banks.  The  Sam  Gosney  Live-Stock  Com- 
mission Company,  a  corporation  doing  busi- 
ness at  South  Omaha,  replevied  the  cattle 
from  the  sheriff.  Joining  the  members  of  the 
firm  of  Paddock  &  Co.  as  defendants;  and 
from  the  judgment  In  favor  of  the  plaintiff 
In  the  district  court  aforesaid,  the  defend- 
ants have  prosecuted  error  proceedings  to 
tbls  court. 

As  might  be  Inferred  from  the  above  state- 
ment  of  facts,  the  <4ilef  contested  question 
was  one  of  fact;  that  Is  to  say,  whether  the 
cattle  were  in  reality  those  of  the  Oosney 
Llve-Stock  Commission  Company,  or  were 
owned  by,  and  therefore  were  subject  to 
seizure  for  satlsfactioD  of  the  debts  of,  Banks. 
There  Is  no  room  for  doubt  that  Mr.  Gosney, 
acting  for  the  Sam  Gosney  Llve-Stock  Cmd- 
mlsslon  Company,  visited  Thurman,  Iowa, 
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July  6,  ISM,  saw  the  cattle  afterwards  ship* 
ped  to  South  Omaha,  and  endeavored  to  buy 
them;  but,  finding  the  price  asked  was  great- 
er that  he  was  willing  to  pay,  he  did  not  then 
purchase.  He,  however,  told  Paul  Bros., 
bankers  at  Thurman  aforesaid,  that  he  wish- 
ed to  purchase  these  cattle  if  the  market 
should  become  more  to  his  liking  within  a 
short  time,  and  In  that  event  he  would  want 
to  make  arrangements  through  said  bank. 
Mr.  Gosney,  on  July  Sth,  telephoned  Mr. 
Banks  to  buy  the  cattle  at  the  price  at  which 
they  had  been  offered,  and  also  telephoned 
Paul  Bros,  to  honor  a  draft  on  the  Sam  Gk>s- 
ney  Llve-Stock  Commission  Company,  drawn 
by  Banks,  for  the  ptirchase  price  of  the  cat- 
tle. This  was  accordingly  done,  and  the  cat- 
tle were  purchased;  but  Banks,  without  the 
knowledge  of  the  aforesaid  commission  firm, 
shipped  the  cattle  to  South  Omaha  in  his 
own  name.  It  Is  complained  that  there  was 
admitted  evidence  of  the  traosactlonB  in 
Iowa,  but  we  can  see  no  good  reason  for  ftx- 
cluding  this  testimony ;  for  the  question 
was  whether,  in  reality.  Banks  was  the  owu- 
er  of  the  catUe  upon  which  the  levy  had  been 
made.  It  was  therefore  necessary  to  show 
such  facts  as  served  to  show  whether  or  not 
Banks  was  the  owner  of  the  cattle,  and  cer- 
tainly the  arrangement  previously  made  for 
furnishing  the  necessary  money  was  mate- 
rial, as  was  also  the  proof  that,  in  pursuance 
of  such  arraugement,  the  required  money 
was  actually  supplied  through  Paul  Bros. 

It  is  urged  that  the  court  should  have  given 
Instruction  numbered  3,  asked  by  the  plain- 
tiff in  error.  This  Instruction  was  to  the  ef- 
fect that  the  purchase  of  the  cattle  by 
Banks  In  his  own  name,  and  payment  by 
checks  drawn  on  Paul  Bros.,  raised  a  pre- 
sumption that  Banks  was  the  owner  of  the 
cattle  at  the  time  they  were  purchased  and 
shipped.  The  court,  upon  Its  motion,  had  in- 
structed that  the  burden  of  the  proof  was 
upon  the  defendant  In  error  to  establish,  by 
the  preponderance  of  the  proof,  every  mate- 
rial disputed  allegation  of  its  petition.  This 
was  as  much  as  the  court  was  bound  to  do, 
for  what  presumption  was  to  be  entertained 
from  proof  of  certain  facts  was  a  question 
for  the  Jury  alone  to  determine.  Dobson  r. 
State,  46  Neb.  2C0,  61  N.  W.  956,  and  author- 
ities cited;  Metz  v.  State.  46  Neb.  547,  65 
N.  W.  190.  The  fifth  Instmctlon  asked  by 
plaintiff  in  error  was  properly  refused,  for 
it  required  the  jury  to  pass  upon  the  effect 
of  a  mere  guaranty  of  the  Gosney  Llve-Stock 
Commission  Company  to  Paul  Bros.  The 
evidence  did  not  tend,  even  remotely.  In  any 
fair  view  of  it,  to  establish  such  a  relation 
between  the  parties  concerned.  Hence,  this 
Instruction  was  properly  refused.  There  was 
an  attempt,  in  the  sixth  Instruction,  by  the 
plaintiff  In  error,  to  state  what  facts  would 
be  sufficient  to  constitute  Banks  the  owner 
or  not  the  owner  of  the  cattle  In  dispute. 
This  matter  of  ownership  was  a  question  of 
fact,  to  be  determined  by  the.  Jury  upon  Its 
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own  estimate  of  the  weight  of  tlie  evidence 
as  a  whole;  and  an  Inatrnction  wblcb  songbt 
to  perform  this  doty  few  the  ]ur7  was  prop- 
erly refused.  These  are  all  the  questions  dis- 
cussed, and  the  Judgment  of  the  district 
court  Is  affirmed. 


HANNA  T.  BUOKLBT. 

(Soiffeme  Court  of  Nebraska.   April  21,  1896.) 

sus  of  pbrsowiltt— ci.a11*  op  third  person— 
Sdrbbndbr  bi  Porohahbk. 

1.  The  bu^er  of  personal  property  mo;  peace- 
ably snrrender  posaession  to  a  third  perBon. 
daimaot  thereof;  bnt,  if  he  does  so,  ia  an  action 
between  bim  and  the  seller,  in  order  to  Bustain 
a  claim  on  hia  part  for  damagee  for  the  loss  of 
the  property,  he  must  prove  that  the  third  per- 
soD  bad  a  title  thereto,  valid  and  paramount  to 
that  acQuired  by  the  buyer  from  toe  seller. 

2.  BrideDce  held  insufficient  to  sustain  the 
Terdict. 

(Syllabos  by  the  Court.) 

Brror  to  district  court,  Dawson  ooon^; 
Church,  Judge. 

Action  by  Robert  Hanna  against  L.  S. 
Buddey.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Reversed. 

O.  W.  Fox,  for  plaJntiff  in  error.  C.  W. 
McNamar,  for  defendant  in  error. 

HARRISON,  J.  The  plaintiff  commenced 
this  action  In  the  district  court  of  Dawson 
county  on  a  promissory  note,  to  recover  the 
sum  of  f49.n)  and  Interest  Defendant  ad- 
mitted the  execution  and  delivery  of  the 
note  In  suit,  but  alleged  that  It  was  for  the 
purchase  price  of  a  borse  sold  to  blm  by 
plalntiflt.  and  that  plaintiff  represented  that 
he  s>ossessed  a  good  title  to  the  horse,  and 
that  it  was  not  mortgaged  or  Incumbered  In 
any  manner;  that  this  was  untrue,  there 
being,  at  the  time  of  the  sole  to  defendant, 
to  plaintifTs  knowledge,  an  existing  mort- 
gage on  the  horse;  that,  subsequent  to  de- 
fendant's purchase,  the  animal  was  taken 
from  bim  by  or  for  the  party  owner  and 
holder  of  tt^  mortgage  lien,  of  which  fact 
be  immediately  notified  the  plaintiff,  who 
did  not  and  bad  not  taken  any  action  in  tiie 
premises,— all  of  which  damaged  the  defend- 
ant in  the  amount  of  tlie  note  and  (25  in  ex- 
cess thereof.  The  p1alnttfl%  In  reply  to  the 
answer  of  defendant,  admitted  that  the  note 
evidenced  the  agreed  price  of  a  horse  stdd 
him  to  defendant,  but  denied  each  and 
eveiT  auction  of  the  answer.  The  issues 
were  tried  before  the  Judge  and  a  Jury,  and 
the  result  was  a  verdict  for  the  defendant; 
and,  after  motion  for  a  new  trial  heard  and 
overruled,  judgment  was  rendered  on  the 
verdict  The  plaintiff  presents  the  case  here 
by  error  proceedings. 

One  assignment  of  error  is  that  the  verdict 
was  not  sustained  by  sufficient  evidence,  and 
under  this  assignment  It  is  claimed  that  It 
was  for  the  defendant  to  show,  before  he 
should  have  been  allowed  any  damages,  not 


only  that  the  horse  bad  bem  taken  turn 
him,  but  that  It  was  done  by  or  tor  aome 
person  having  a  superior  tttte  or  risbt  to  the 
pn^rty.  The  evidence  dlsdoaeB  that  the 
plaintiff  had  a  lien  by  mortgage  on  the  boise, 
and  took  possession  of  It;  foreclosed  the 
mortgage,  and  scdd  the  horse,  vrtilcli.  at  aadt 
sale,  was  purchased  by  the  def^id&nt  here- 
in; and,  at  the  time  ot  the  sale,  tlie  defend- 
ant Inquired  of  plaintiff  whether  tbere  was 
any  other  lien  on  the  property  endstlDg.  oth- 
er than  the  one  to  enforce  which  it  was  be- 
ini^  sold,  and  was  assured  by  plaintiff  that 
there  was  not,  and  that  In  making  tbe  pur- 
chase, the  defendant  relied  on  such  state- 
ment  as  iMlng  true.  We  will  quote  a  po^ 
tion  of  tbe  defendant's  testimony:  **Q.  State 
what  the  note  in  tills  action  was  given  for. 
A.  It  was  given  for  a  borse  that  I  tioasfat  of 
Mr.  Robert  Hanna.  Q.  State  If  there  wu 
anything  said  by  Mr.  Robert  Hanna  in  re- 
gard to  the  titie  of  the  horse.  A.  Tbe 
horse  was  sold  on  a  mortgage,  and  I  asked 
Mr.  Robert  Hanna,  at  the  time  of  the  sale 
ff  the  horse  was  free  and  clear  of  all  bi- 
cumbrance,  and  he  said  it  was.  Q.  State 
If  the  horse  was  ever  taken  awa?  from  you. 
If,  BO,  state  the  circumstances.  A,  After  1 
had  the  horse  about  a  month  or  six  weeks, 
the  d^uty  sheriff  of  Custer  county  came 
with  a  mortgage  on  the  horse,  and  took  th^ 
horse  &wiiy  from  me;  at  least  he  went  Into 
the  corrul  where  the  horse  was,  and  got  the 
horse,  and  took  him  away.  Q.  State  Jf  yoo 
said  anything  to  Mr.  Hanna  about  it.  A.  1 
notified  Mr.  Robert  Hanna  Just  as  qnlck  as 
I  possibly  could  go  to  where  he  waa  Q. 
How  long  did  it  take  you  to  go  there?  A 
The  same  day,  not  over  an  hour." 

In  regard  to  the  mortgage  or  lien  under 
which  It  was  claimed  the  horse  was  takra 
from  the  possession  of  defendant  it  wa.» 
further  testified  that  plamtiff  had  knowled^ 
tliat  some  person  claimed  to  hold  a  mon 
gage  on  the  property,  but  there  was  no  erl- 
dence  in  respect  to  Its  validity  or  date, 
whether  It  had  been  filed,  or  whether  it 
covered  the  horse  sold  by  plaintiff  to  defend- 
ant. The  mortgage  was  not  proved  or  offer- 
ed in  evidence.  To  gtve  the  evidence  In  re- 
gard to  the  defendant's  being  deprived  of  the 
horse  Its  full  effect  It  may  be  said  to  estab- 
lish that  some  person,  claiming  to  be  d^ 
uty  sheriff  from  Custer  county,  went  to  the 
place  where  defendant  had  tiie  borse.  and 
took  it  avray,  asserting  his  right  to  do  w 
was  derived  from  a  lien  created  by  a  mort- 
gage then  in  his  possession,  and  tliat  the 
defendant  offered  no  reslatance,  but  allowed 
the  horse  to  be  taken,  and  Immediately  noti- 
fied the  plaintiff  of  what  had  occurred.  This 
was  not  sufficient  It  further  devcrfved  up- 
on defendant  to  prove  that  tbe  lien  under 
which  the  horse  was  taken  from  Ua  posses- 
sion was  a  valid  one,  and  sopertor  to  the 
tItie  which  had  been  ccmveyed  to  blm  by 
plaintiff.  This  he  did  not  do.  Where,  as 
In  this  case,  personal  property  iB.soM,  and 
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there  Is  a  warranty  of  the  title  by  the  ven- 
dor, If  tome  third  person  claims  the  proi>- 
erty,  either  as  an  owner,  or  Tlrtne  of  a 
mortgage  or  other  Hen  thereon,  the  buyer 
may  peaceably  surrender  possessltm  to  such 
third  person,  and,  tn  an  action  against  the 
Iniyer,  for  the  unpaid  purchase  price,  or  any 
portion  thereof,  by  the  seller,  the  damages 
snstalned  by  the  buyer  by  reason  ot  the 
failure  of  the  title  to  the  property  Is  good 
matter  ot  defense;  but,  to  maintain  snch  de- 
fense, the  party  ailing  It,  under  the  ctr> 
munstances  hereinbefore  detailed,  must'  es- 
tablish that  the  title  to  which  he  yielded  was 
valid,  siq^rlor,  and  paramount  to  the  title 
acqolred  from  the  seller.  By  a  rohmtary 
Borroider  of  the  property  to  a  third  party, 
the  buyer,  tn  an  action  between  him  and.  the 
seller,  in  order  to  sustain  a  claim  for  dam- 
ages arising  from  the  loss  of  the  property, 
assumes  the  onus  of  showing  that  the  third 
person  had  a  ralld  and  paramount  title  or 
claim  to  the  property.  McGlfOn  t.  Baird,  G2 
N.  T.  329;  Bordwell  r.  OoUle,  46  27.  T.  494; 
BenJ.  Sales,  f  830,  note;  HaH  t.  AltJcln,  25 
Neb.  360,  41  N.  W.  192;  Oheney  t.  Straube. 
35  Neb.  521,  53  N.  W.  470. 

In  the  case  at  bar  the  defendant  did  not 
prove  the  validity  of  the  title  of  the  party 
to  whom  or  to  whose  agent  he  voluntarily 
surrendered  the  possession  of  the  horse,  and 
the  suitertorlty  of  such  title  to  that  of  the 
party  of  whom  he  purchased,  and  of  whom 
he  was  seeking  to  recover  damages  for  the 
failure  of  the  title.  Consequently,  the  evi- 
dence was  Insufficient  to  sustain  the  verdict, 
and  the  judgment  and  verdict  mnst  be  set 
aside. 

There  are  some  other  alleged  errors  argued 
In  the  brief;  but,  as  there  mnst  be  a  new 
trial,  we  do  not  deem  a  discussion  of  them 
necessary.  The  judgment  of  the  district 
court  Is  reversed,  and  the  case  remanded  for 
further  proceedings.  Reversed  and  remanded. 


McClelland  t.  sckoggin. 

(Supreme  Court  of  Nebraska.    April  21,  1896.) 

COXTHtOAMOB—NsaUORMCB— QnSSTION  PGR  JUBT. 

1.  A  motion  and  the  affidavit  filed  in  support 
thereof,  which  did  not  show  that  if  a  coatiuu- 
auce  was  granted  the  evidence  of  the  absent  wit- 
ness or  hifl  Dersonal  attendance  could  or  would 
be  obtained,  neld  insuffident. 

2.  The  care  which  may  be  termed  ordinary 
is  such  a  degree  of  care  as  a  pmdent  and  reasou'* 
alile  man  would  exercise  under  the  exiatiug  cir- 
ciimstaaces  and  conditions.  Where  the  known 
ri8k*i  are  enhanced,  the  degree  of  care  abonld 
correspondingly  increaae. 

3.  The  facts  and  circumstances  io  evidence 
io  this  case  with  reference  to  the  management 
and  operation  of  the  engine  of  a  steam  thresher, 
more  particularly  in  respect  to  the  manner  of 
dumping  or  throwing  ashes  and  cinders  and  live 
coftis  therefrom  in  the  stack  yard  near  to  the 
straw  and  etadm  of  grain,  and  the  condition  in 
which  such  aahee,  cinders,  and  coals  were  there 
left,  held  to  present  qnestiona  of  negligence 
which  should  have  been  submitted  to  the  jury, 

(SyllahuB  b;  the  CourcJ 


Error  to  district  court,  Nndcc^  county; 
Hastings,  Judge. 

Action  by  Benjamin  F.  Scroggln  against 
Susan  A.  McCl^land.  There  was  a  Judg- 
ment tor  plaintiff,  and  defendant  brings  er- 
ror. Reversed. 

Cole  A  Brown  and  S.  W.  Christy,  tot  plain- 
tiff In  error.  Searie  &  Coleman,  tar  defend- 
ant in  error. 

HARRISON,  J.  During  the  faU  of  1801 
the  defendant  Id  error  was  operating  what 
la  genonUy  designated  a  "steam  thresh^," 
and  with  It  threahed  grain  for  plaintiff  In 
ernff,  In  such  quantity  that  the  bill  for  serv- 
ices amounted  to  flOS.  This  the  plaintiff  In 
error  did  not  pay  and  this  suit  was  Institut- 
ed for  Its  recovery.  Plaintiff  in  enw.  In  her 
pleading,  admitted  the  account,  both  as  to  Its 
origin  and  amount,  but  allured  that  while  en- 
gaged In  threshing  for  her  the  def aidant  in  er- 
ror and  his  emi^oyte  cnrelesslyand  neg^g«it- 
ly  dumped  or  deposited  ashes,  cinders,  and  live 
coals  from  the  engine,  a  part  of  the  thresher, 
on  the  gnmnd,  so  that  Are  was  communicat- 
ed to  the  loose  straw  on  the  premises  around 
the  thresher  and  to  the  iin threshed  wheat  and 
stacks,  and  there  was  thereby  destroyed 
wheat  belonging  to  plaintiff  in  error  of  the 
value  of  $182.60:  all  of  which  affirmative 
matter  pleaded  by  plaintiff  in  error  the  de- 
fendant In  error  denied.  When  the  case  was 
called  for  trial  It  was  agreed  that,  as  the 
issues  were  joined,  the  plaintiff  in  error  was 
charged  with  the  burden,  and  should  first 
produce  proof.  At  the  close  of  the  testi- 
mony introduced  in  her  behalf  the  Judge  In- 
structed the  jury  as  follows:  "Defendant  ad- 
mits the  claim  of  plaintiff  for  $103  and  in- 
terest from  November  20,  1891,  and  seeks  to 
avoid  the  same  by  a  claim  for  damages  for 
negligence  on  the  part  of  plaintiff  In  the 
handling  and  care  of  plaintifTs  traction  en- 
gine, whereby  defendant's  wheat  and  straw 
is  alleged  to  have  been  burned.  In  the  view 
of  the  court  the  defenuaot  has  failed  to  pro- 
duce any  sufficient  evtd^ce  to  substantiate 
this  claim.  You  will  therefore  flod  your  ver- 
dict In  this  cause  for  plaintiff  In  the  amount 
of  his  claim."  The  ju.y  followed  the  direc- 
tions contained  in  the  Instruction,  and  return- 
ed a  verdict  in  favor  of  defendant  in  error 
for  ?112,  for  which  amount,  after  motion  for 
new  trial  heard  and  overruled,  judgment  was 
rendered.  Prior  tu  the  trial,  an  application 
was  made  on  behalf  of  the  plaintiff  In  error 
for  a  continuance  of  the  case.  Tlils  was 
In  the  usual  form  of  a  motion  supported  by 
affidavit  The  application  was  made  on 
March  7  1883,  and  it  was  stated  in  the  affi- 
davit accompanying  the  motion  that  one 
Prank  RIbley  was  a  material  witness  for  the 
affiant;  that  be  was,  in  the  forepart  of  Feb- 
ruary, 1893,  at  Maryvllle.  Kan.,  where  affi- 
ant wrote  him  with  reference  to  his  being 
present  to  testify  in  the  cause  on  behalf  of 
affiant,  and  on  or  al0)|ifizlli«>3l^d>(i)O^®eb- 
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ruary,  1893,  lecelred  a  letter  from  Frank 
Rlbley,  stating  that  he  would  be  back  to  Oak, 
Nackc41s  coTiuty,  Neb.,  about  March.  tS&H,  and 
not  later  than  March  5,  IS93;  and  It  "was  (ui^ 
ther  stated  that  the  witness  had  not  returned 
according  to  his  promise,  to  the  knowledge  of 
aflbmt,  nor  had  she  heard  anything  more 
from  him;  that,  placing  reliance  In  the  prom- 
ise of  the  witness  n  be  present  and  give  tes- 
timony, affiant  bad  taken  no  steps  to  pro- 
care  bis  dei)08ltion.  The  affidavit  filed  In 
sapport  of  the  motion  for  a  continuance  fail- 
ed to  show  that  the  evidence  of  the  absent 
witness  or  hla  personal  attendance  would 
probably  be  obtained  11  a  continuance  was 
allowed,  hence  It  was  insufficient,  and  the 
jDdse  did  not  err  m  overruling  the  motion. 
Polin  T.  State,  14  Neb.  540,  16  N.  W.  888; 
Barton  T.  McKay,  3/5  Neb.  632,  54  N.  W.  963. 

The  only  further  questtcm  is.  did  the  trial 
court  err  in  directing  a  vo^ict  In  favor  of 
defendant  in  error,  or  In  effect  deciding  and 
stating  tliat  the  plaintiff  in  error  had  not 
produced  any  sufficient  testimony  to  show 
that  defendant  In  error  or  his  employ^  had 
been  guilty  of  any  negligence  In  operating 
the  engine  and  thresher,  which  had  been  tbe 
cause  of  the  flre;  or  was  there  sufficient  evi- 
dence on  this  p(Aat  to  require  its  submission 
to  the  Jury  aa  a  questloa  of  fact  for  their 
determinati(m?  The  evidence  disclosed  that 
the  threshing  was  commenced  either  Wednes- 
day or  Thursday  of  tbe  week,  and  that  it  was 
in  progress  on  Friday  until  about  5  o'clodc  p. 
m.,  and  again  on  Saturday.  During  all  the 
time  tbe  work  was  done  In  one  stack  yard. 
In  which  there  were,  ir  all,  eight  stacks  <rf 
grain.  The  position  of  the  engine  was  chan- 
ged two  or  three  times,  and  at  each  place 
in  the  stack  yard  or  iTeld  where  It  had  stood 
there  had  been  dumped  or  thrown  out  ashes 
and  cinders,  and  In  at  least  two  of  them  live 
coals.  On  Saturday  the  wind  was  quite 
strong,  and  carried  with  It  loose  straw,  which 
it  strewed  around  and  over  the  stack  yard, 
and  the  prevalence  of  the  high  wind,  and  the 
consequent  inc-onvenlence  caused  In  the 
threshing  with  the  engine  and  separator  In 
the  positions  they  occupied  when  work  was 
begun  in  tbe  morning,  necessitated  that  they 
be  changed  during  the  day.  Work  was  stop- 
ped on  Saturday  evening,  and  the  machine 
left  in  position  for  further  operation.  Be- 
tween 10  and  11  o'clock  on  Saturday  night 
the  straw  and  some  of  the  grain  stacks  were 
discovered  to  be  burning.  The  steam  thresh- 
er Is  but  one  of  the  advanced  type  of  imple- 
ments used  by  man  In  his  labors,  and  haa 
been,  with  others  of  a  similar  kind,  supplied 
by  inventive  genius  and  Ingenuity  as  their 
want  has  become  apparent  In  the  progress, 
development,  and  advancement  of  tbe  people 
In  the  various  pursuits  of  life;  and  its  use 
Is  proper  and  necessary,  and  any  new  condi- 
tions or  relations  arising  from  the  use  of 
this  or  any  of  tbe  new  devices  or  Implements 
are  to  be  adjusted  as  they  present  themselves.. 
In  the  use  of  the  steam  thresher  the  agent? 


at  fire  most  be  employed,  and  fn  tbe  oear 
presence  of  straw  and  other  corabnstlble  ma- 
terial; hot  we  have  no  doubt  that  tbe  estab- 
lished rule  that  such  care  should  be  exercised 
in  its  use  as  a  prudent  and  reaamiatde  man 
would  take  under  the  wTiaHn';  clrcum stances 
should  apply  and  govern.  Where  tbe  known 
risks  are  enhanced,  the  degrees  of  care  and 
dUlg^ce  Bboold  Increase  correspondingly. 
City  of  Beatrice  v.  Reld,  41  Xebu  214,  59  N. 
W.  770.  Viewed  In  tbe  light  of  tbH  rule, 
the  evidence  In  tbe  case  at  bar  present^ 
subject-matter  for  the  examinatitm  and  do- 
terminatlon  of  the  Jury,  and  the  Judge  sbooU 
hare  submitted  it  to  them,  and  It  was  tber^ 
fore  error  to  direct  a  verdict  The  Judgment 
of  the  district  court  Is  reversed,  and  tbe 
remanded.  Reversed  and  remanded. 


BAWLTNGS  t.  YOUNG  MEN'S  CHRIS- 
TIAN ASS'N  OF  LINCOLN. 
(Supreme  Court  of  Nebraska.   April  21,  ISSilt 

AlSOCIATlOXB— ACTIOK  OS  SDascRiTTio:*— Obmbul 
Dbnial— SaooNDUtr  Bvidkhcs— Asbhct. 

1.  When  suit  ia  hroogbt  upon  a  contract,  a 
general  denial  puts  the  making  of  the  contract  in 
isfiue,  and  the  burden  devolvea  upon  the  plain- 
tiff of  establishing  it  aubstaotially  as  alleged. 

2.  Suit  was  Drought  on  a  sutncriptkm  eon- 
tract,  allegiDg  an  absolute  subscription.  Tb« 
answer  contamed  a  general  denial.  Tbe  evi- 
dence tended  to  show  that  tbe  defendant  had  ao- 
thorized  the  plaintiff's  eolidtor  to  enter  his  name 
for  a  certain  amount,  subject  to  certain  condi- 
tions, and  that  the  solicitor  had  aabecribed  df- 
fendanfs  name  without  anbodying  sticb  condi- 
tions in  the  contract  Beld:  <a)  That  tbe  is9w 
presented  was  not  whether  there  had  b(>i*D  a 
breach  of  the  conditions  which  would  constitutr 
a  defeose,  bat  waa  whether  the  defendant  hai 
authorized  the  contract  which  the  solicitor  had 
undertaken  to  nuUke  for  him;  (b)  that  the  defend- 
ant was  not  bound  by  the  acts  of  plaintifT n 
lidtor  beyond  the  actual  authority  conferred  up- 
on him;  (c)  that  tbe  defendant  was  entitled  t.-> 
have  this  theory  of  the  case  submitted  to  the 
jury. 

3.  The  book  in  which  the  subscription  was 
entered  waa  proved  to  have  been  lost  Hrt-L 
that  the  plaintiff  might  prove  its  contents  l-j 
parol  evidence,  although  there  were  in  eziFionrv 
similar  books,  also  used  f6r  •nbseription  parposA 
sQbatantially  like  the  om  In  Question,  and  not 
offered  in  evidence. 

(Syllabus  by  the  Court) 

Error  to  district  Qonrt,  Lancaster  eoanty: 

Hall,  Judge. 

Action  by  the  Young  Men's  Ghrlsdan  As- 
sociation of  Lincoln  against  Frank  Rawlincsi. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed. 

Davis  &  Hilmer,  for  plaintiff  in  error. 
Blcketts  &  Wilson,  for  defendant  In  error 

IRVINE,  C.  The  Toung  Men's  OhristiaD 
Association  of  Lincoln  brought  tbis  suit 
against  Kawltngs,  alleging.  In  its  petition, 
that  it  was  a  corporation,  and  that,  in  tbe 
year  1888,  desiring  to  erect  a  building.  It  9o- 
Udted  subscriptions  for  that  purpose;  that 
Rawllngs  subscribed  to^^^^^^  of  the 
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nld  bundtng  the  sum  at  9S00»  to  be  paid  on 
demand;  tbat  the  aaaodatlon,  on  the  faith 
of  that  and  other  like  sobecrtptlonB,  pro- 
ceeded to  erect  a  bvlldlng  for  the  nae  of  the 
aasoclaticai,  and  contracted  ezten^e  liabili- 
ties which  remain  nnpald;  that  thereby 
RawllngB  became  indebted  to  the  BSBoclatlon 
In  said  sum  of  $900.  Bawllngs  answered, 
admitting  that  the  plaintiff  was  a  corpora- 
tion, and  tbat,  in  1888,  desiring  to  erect  a 
building,  It  solicited  sabscrtptionB  for  that 
purpose.  Further  answering,  RawUngs  de- 
nied that  he  snbscrlbed  9500,  or  any  sum 
wbaterer.  tor  said  purpose;  denied  that  he 
was  indebted  to  the  assodatlcHi  In  the  stim 
of  $500,  or  In  any  sum  whatever;  and  de- 
nied every  allegation  of  the  petition  not 
flpedflcally  admitted.  The  trial  resulted  in 
a  verdict  and  Judgment  for  the  assodatloD 
for  the  amount  dalmed,  with  Interest  Baw- 
llngs brings  the  case  here  by  petition  In  er- 
ror. 

The  evidence  discloses  that  one  Bnsign 
had  been  employed  by  t3ie  aaaoclatku  to  bo- 
licit  snbBcriptlons;  that  for  this  purpose 
there  was  placed  In  his  hands  a  book  con- 
taining a  certain  preliminary  statement  w 
captim,  In  the  nature  ot  a  snbscriptlfHi  con- 
tract This  was  followed  by  blank  spaces 
for  slgnatares,  and  the  oitry  of  the  amounts 
subscribed.  There  were  several  of  these 
books,  which  were  turned  in  the  solldtors 
to  the  officers  of  the  association.  In  one  ttf 
the  books  turned  In  by  Bnsign  appeared  the 
name  of  Bawllngs,  and  opposite  it  In  fig- 
ures, "fCOaoO."  This  book  was  not  forth- 
coming on  the  trial,  and,  after  qolte  satis- 
fiietory  iwoof  that  diligent  search  for  It  had 
proved  unavailing,  tin  idalntlff  was  per^ 
mltted  to  prove  Iti  cimtenta  by  panrt  evi- 
dence. None  of  the  witnesses  undertook  to 
fflve  the  language  of  the  soHialled  "caption.*' 
None  ot  the  other  books  were  produced  or 
offered  In  evidence.  There  was  evidence  tend- 
ing to  show  that  some  of  these  captions  were 
printed,  some  written,  and  some  typewrit- 
ten; that  they  were  not  In  all  req)ect8  alike, 
altfaonKh  substantially  tiie  same  in  terms. 
The  parol  evidence  admitted  tended  to  show 
that  fallowing  Rawlings'  name,  appeared 
the  words,  **To  be  used  on  building."  Mr. 
Ensign  testified  Hiat  when  he  called  on 
Bawllngs,  Bawllngs  auUiorized  him  to  en- 
ter his  name  for  the  amount  of  $500  on  this 
condition,  and  on  the  further  condition  that 
the  boUding  ^lould  cost  $00,000.  Mr.  Baw- 
llngs' testimraiy  was  to  the  effect  that  he 
had  poslttvely  refused  to  himself  subscribe, 
or  to  permit  his  name  to  be  subscribed,  for 
any  sum  whatever,  but  that  he  had  said  that, 
If  be  gave  anjrthing.  It  would  be  on  condition 
that  the  building  sbould  be  commenced  the 
following  spring  and  completed  during  the 
year.  Witnesses  cm  behalf  of  the  associa- 
tion testified  to  conversations  with  Bawllngs 
after  tbe  time  of  hia  alleged  subscription. 
One  of  these  witnesses  says  that  when  con- 
fronted with  the  ImnA,  Bawllngs  said  that 


there  was  a  condition  to  the  subscription,— 
that  tiie  assodation  was  to  begin  tbe  build- 
ing within  a  given  time.  Another  witness 
said  that  Bawllngs*  statement  to  bim  was 
that  the  subscription  was  to  be  ai^lled  upon 
tbe  building,  and  not  on  the  lote.  and  that 
the  building  was  to  be  completed  at  once. 
Tbe  remaining  witness  tm  the  plamtlff,  tes- 
tifying as  to  this  last  convnsaUon,  said  that 
Bawllngs  said  that  the  building  was  to  be 
completed  within  a  yrar.  Reviewing  this 
testimony,  it  will  be  observed  that  It  is  con- 
ceded tbat  Rawlings  did  not  himself  sub- 
scribe; that,  accOTdlng  to  his  own  testimony, 
he  never  subscribed,  but  merely  said  that 
If  be  did,  it  would  be  upon  certain  eondl- 
tiouB.  According  to  the  other  witnesses,  he 
had  authorized  Bnsign  to  subscribe  for  fafm, 
but,  according  to  eadt  of  them,  there  was  a 
condition  to  be  attached  to  bis  subscription 
although  tbe  wttnesses  differ  as  to  what  this 
condition  was. 

In  this  state  of  the  evidence,  the  court  In- 
structed the  jury  as  fMlows:  "Plaintiff  con- 
tends, in  its  evidence,  that  defendant  author- 
ised the  witness  Bnsign  to  sign  his  name  to 
its  subscription  list  for  $B00  in  the  year  1888. 
to  be  used  in  the  erection  of  Its  building. 
Whether  or  not  sncb  antliority  was  given  Is 
a  question  for  you  to  determine  from  the  ev- 
idence. If  you  find,  from  the  evidence,  that 
defendant,  in  the  year  1888,  authorized  the 
witness  Ensign  to  sign  defendant's  name  to 
plaintiff's  subscription  list  for  $000,  to  be 
used  by  plaintiff  in  the  erection  of  Ite  build- 
ing, then  you  are  Instructed  that  defendant's 
name,  If  so  signed  by  his  direction  and  au- 
thority, binds  defendant  and  Is  as  legal  as 
though  signed  by  himself  personally."  The 
following  instructions,  requested  by  defend- 
ant, were  refosed:  *'If  you  find,  from  the  ev- 
idence, that  the  defendant  refused  to  sign 
tbe  subscription  contract  described  in  tbe 
petition  and  testimony  of  plaintiff,  but  In- 
stead thereof  authorized  his  name  to  be  at- 
tached to  another  and  dlfferoit  contract,  then 
your  verdict  should  be  for  the  defendant 
Ton  are  Instructed  that  If  you  find  that  tbe 
defendant  antiiorized  the  witness  Ensign  to 
sign  his  name  to  a  subscription  with  certain 
conditions  annexed,  and  tbe  witness  Ehisign 
signed  his  name  to  such  subscription  with- 
out those  conditions  annexed,  mdh  act  of 
signing  would  not  be  the  act  of  the  defend- 
ant, and  he  would  not  be  bound  thereby.  If 
yon  find,  from  tiie  evidence,  that  the  defend- 
ant aotborlzed  Ma  name  to  be  signed  to  a 
subscription  fbr  $500  upon  condition  that 
plaintiff  would  agree  to  complete  ite  building 
within  one  year,  then  such  condition 
necessary,  and  without  It  the  d^endant  could 
not  be  bound;  and  If  you  find,  finm  the  evi- 
dence, that  Bnc3i  condition  was  required 
him  at  the  time,  your  verdict  should  be  for 
defendant"  The  propriety  of  the  giving  and 
refusing  of  these  instructltms  is  presented  for 
review. 

Tbe  plaintiff  contends  ttu^  under  the 
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pleadings,  tbere  woa  no  question  presented 
OB  to  a  condition  attached  to  tbe  aubacrip- 
tion,  or  a  breach  th«»of ;  that  therefore  the 
court  proi)erly  submitted  the  case  to  the 
Jury,  on  the  sole  question  of  the  authority 
given  by  RawUngs  generally  to  snbacrlbe  his 
uame,  and  therefore  properly  refused  in- 
structlona  Involving  a  conaideration  of  the 
conditions  attached  to  the  snbscrlptlon.  We 
quite  agree  with  the  fdalntlff  that  the  special 
denials  of  a  subscription  put  in  Issue  only 
the  question  as  to  whether  there  had  been 
any  subscription  of  whatever  character.  But 
the  answer  contained  a  general  denial,  and 
it  therefore  dev<Aved  upon  the  plaintiff  to 
prove  the  contract  aa  he  alleged  It.  McBroj 
V.  Swayze,  84  Neb.  315,  61  N.  W.  824.  In 
that  caae  the  plaintiff  sued  on  a  contract 
which  he  aet  forth.  The  defendant,  by  an- 
swer, avenred  a  different  contract,  and  de- 
nied the  contract  pleaded  by  plaiutifl,  by  a 
general  denial  of  the  petition.  The  court 
held  that  the  burden  devolved  upon  the  plain- 
tiff of  establishing  the  contract  he  alleged, 
saying:  "The  answer,  therefore,  put  in  Issue 
the  maJElng  ckT  the  contract,  and  the  breach 
thereof,  aa  set  up  In  the  petition.  The  af- 
firmative matter  averred  In  the  answer  Is 
nothing  more  than  an  argumentative  deniaL 
Such  allegatluiB  were  entirely  nnneceasaty, 
as  the  facts  could  have  been  proven  under 
the  general  deniaL"  If  the  defendant  in  this 
case  had  beaded  specially,  the  answer  would 
necessarily  have  been  reducible  to  this  form: 
"The  defendant  says  that  he  did  malce  a  cer- 
tain contract  of  aulMKaiptimi  aa  follows,  etc., 
but  denies  that  he  made  the  contract  alleged 
in  the  petition."  To  any  one  familiar  with 
common-law  pleading,  it  Is  at  once  appar- 
ent that  this  would  have  been  anali^us  to 
the  special  traverse  of  the  common  law, 
where  the  lndnc«n«it  was  not  Itself  travera- 
aUe,  and  the  absque  hoc  was  the  gist  of  the 
plea.  Tyler,  Steph.  PI.  189.  It  would  not 
be  a  plea  in  confession  and  avoidance,  but  a 
direct  traverse,  putting  in  Issue  the  declara- 
tion, with  the  afflrmative  matter  merdy 
pleaded  as  an  Inducement,  but  not  Itself  teur 
derlng  an  Issue.  If  the  defendant  were  here 
relying  upon  a  conditional  subscription,  and 
a  breach  thereof,  it  might  be  questionable, 
under  the  Code,  whether  the  common-law 
rule  would  prevail,  and  whether  It  would  not 
be  neciaaary  for  the  defendant  to  idead  the 
condition  and  the  breach;  and  In  auch  a 
case  the  plaintiff's  further  argument  might 
be  pertinent  that  the  conditions  here  proved 
were  conditions  subsequent  and  not  preced- 
ent, and  that  therefore  the  subscriptiim  was 
ci^Uectible,  withont  proof  of  a  prior  compli- 
ance with  the  condition.  But  the  question 
presented  by  the  instructions  is  a  different 
one.  UawUnga  did  not  himself  subscribe. 
The  utmost  that  the  iilalntiff's  evidence  dls- 
(doaes  is  a  subscription  for  him  by  an  agent. 
This  agent  was  also  the  agent  ot  the  associa- 
tion, so  that  the  association  waa  charged 
with  the  agent'a  knowledge  of  any  limita- 


tions placed  upon  his  author!^  by  the  de- 
fendant Therefore,  there  is  no  question  la 
the  case  of  an  Implied  authority,  or  author- 
ity by  eatoppd.  If  it  Is  true  that  Rawllngs 
did  authtMlse  Bnalgn  to  subacrtbe  9500  fM 
him.  but  required  that  certain  conditions 
should  be  attached  to  tUs  snbsa:iptl<Hi,  then 
the  snbscr^tion  by  Bnsign  <tf  BawUngs* 
name  to  a  contract  not  embodying  those  ccni- 
ditlons  waa  without  authority.  It  was  not 
the  act  of  Bawllngs,  uid  he  Is  not  bound 
tlumby.  The  instructions  given  Ixy  tbe  conn 
may  be  In  themselves  correct,  but,  under  the 
evidence,  th^  should  hare  been  aoccnniH- 
nied  by  spe<^c  instractiona  bearing  on  this 
question  of  the  authority  given  to  Emdign: 
and  while,  perhaps,  those  requested  by  tbe 
defendant  \r»re  not  so  spedfic  as  mlgrht  be 
desired,  the  first  and  second,  at  least,  weiv 
ine  from  legal  objections,  and  the  defend- 
ant was  mtitied  to  have  them  given. 

The  defendant  ctmtends  that  the  court  er 
red  In  admitting  parol  evidence  ot  tbe  oon- 
tenta  of  the  subscription  book.  In  view  of  tbe 
fiict  that  the  evldmce  disclosed  that  othn 
bocdcs  of  like  chaiactn  were  In  existence.  It 
is  inalated  that  these  other  books  were  bet- 
ter evidence  than  parol  teetimotiy  of  the  con- 
tents of  the  particular  book  as  to  the  nature 
ot  the  contract,  at  least  so  far  as  the  captloD 
is  concerned.  This  queation  slurald  be  dl»- 
poaed  of,  as  there  must  be  a  new  trial  of  the 
case.  We  do  not  think  that,  In  this  respecc 
the  court  erred.  In  the  first  place,  it  was 
not  shown  that  tbe  other  books  In  exiatnioe 
were  copies  of  that  parUculariy  In  qoestioD. 
The  proof  was,  merely,  tiiat  th^  w««  In 
substance  alike,  and  that  they  differed  in  d^ 
talis.  In  the  second  place,  we  think  it  Is  the 
gwienU  rule  that  there  are  no  degrees  of  atc- 
ondary  evidence.  When  the  prlmaiy  ia  not 
obtalnaUe,  a  party  may  resort  to  any  evi- 
Aence  othwwlse  competent;  and  his  cbtrice  of 
one  daaa  of  secondary  evidence  Instead  uf 
another  goes  to  the  weight  ot  the  evidence, 
and  not  to  its  admlsaibillty.  Ckkodri^  v. 
Weaton,  102  Maas.  862;  1  OreenL  Bv.  (14th 
Bd.)  S  S4,  note.   Revn«ed  and  remanded. 


PRY  T.  KAESSNBR. 
(Supreme  Court  of  Nebraska.    April  21,  ]S9tli 

INTOXIOATINO    IjIQUORS— LiCKSBB — PaTMRNT — Ka- 
LICIDUa  PkOSRCCTIOS— PROBIBLS  CaCSB. 

1.  There  exiBts  no  aothoritr  in  this  state  t-i 
grant  Uceose  to  sell  intoxicating  liquors  wiihoat 
parment  in  full  of  the  fee  prescribed  by  U«. 
and  a  license  issued  without  such  payment  of 
the  fee  invalid. 

2.  A  person  may  Institute  a  criminal  pnw- 
cution  when  the  apparent  facta  are  sufficient  to 
induce  a  discreet  and  prudent  person  to  belieTe 
Hint  the  party  to  be  accused  has  committed  tbe 
crime  with  which  he  is  to  be  charged;  and,  al- 
though the  accosed  may  be  adjudged  innocent, 
the  complainant  will,  not  be  liable  in  an  a<rtio& 
for  malicious  prosecution. 

3.  "Every  sheriff,  deputy  sheriff,  coastabte. 
marshal,  or  deputy  marshal,  watchman,  or  policv 
officer,  shall  arrest  and  detain  any  person  ronad 
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vloladiv  anr  law  of  this  state,  or  ukj  legal  ordi- 
nance  of  any  dtj  or  incorporated  village,  until  a 
Ipgal  warrant  can  be  obtained."    See  Cr.  Code, 

sm 

4.  BTidenee  examiiud.  and  Md  inmlBdeiit 
to  support  the  T«dlct 
(Sfllabas  bj  tbe  Court.) 

Error  to  district  court,  Donglas  county; 
Ferguson,  Judge. 

Action  bj  Gustare  Kaeesner  agalnat  Jonas 
Fry  and  otbers.  There  was  a  nonsnit  as  to 
all  defendants  except  Pry,  as  against  whom 
plaintiff  recovered  Judgment,  and  said  de- 
fendant brings  error.  ReTersed. 

W.  S.  Poppleton,  for  plaintiff  In  error. 
Jas.  W.  Carr>  for  defendant  in  error. 

HAaRISON.  J.  In  tbla  action  GustaTe 
Kaessner  sought  to  recover  damages  In  tbe 
sum  of  920,000,  alleged  to  bare  been  suffered 
by  Um  as  the  conaequ^icea  of  his  malicions 
prasecntiCHk  by  Jonaa  F17,  the  "^^w^hfil  «f 
tbe  Tillage  of  Elkbwn,  and  a  number  of  oth- 
er* who  were  made  defendants,  but  aa  to 
whom  no  more  spedflc  reference  aeei  be 
made,  as  during  the  trial  a  nonsuit  of  plain- 
tiff's cause  of  action  waa  entered  as  to  all 
of  them.  A  trial  of  the  ISBues  was  had,  and 
the  plaintiff,  In  the  district  court,  waa  ac- 
corded a  verdict  and  Judgment  a^lnat  Jonas 
Ft7  In  the  sum  of  9350.  Brror  proceedings 
have  been  prosecuted  to  this  court  on  behalf 
of  Fry. 

During  a  portltm  of  the  year  18U0,  one  An- 
gnat  G.  Uhtof  was  running  a  saloon,  or  was 
engaged  in  the  business  of  seUIng  liquor.  In 
a  building  or  room  which  belonged  to  Gns> 
tare  Kaessner,  situated  in  the  village  of  Blk- 
hom.  As  authority  to  engage  In  tbe  busi- 
ness there,  Vhtot  liad  obtained  from  tbe  vil- 
lage board  what  waa  Issued  as,  and  purport- 
ed to  be,  a  Ucesse  for  his  conducting  such 
business  one  year,  commendog  January  20; 
1890,  and  terminating  January  20,  for 
which  he  waa  to  pay  quarterly  In  advance. 
He  had  paid  on  January  19, 1890, 9125;  April 
19, 1890,  $129;  and  no  more.  Differences  and 
trouble  arose  beween  Uht<tf  and  the  village 
board,  probably  more  especially  in  regard  to  an 
occupation  tax  which  the  board  demanded  of 
him  and  he  refused.  The  board  toolE  counsel, 
and  were  advlaed  by  an  attmney,  after  lie  bad 
been  fully  informed  upon  and  fully  Inves- 
tigated the  subject,  that  Ubtofs  supposed 
license  to  sell  liquors  was  v(dd,  and  that  he 
waa  liable  to  arrest,  or  that  his  place  could 
be  closed;  that  the  latter  was  tbe  proper 
and  the  better  course  to  pursue,  and  tbe  cme 
favored  by  counsel.  Of  all  this.  Pry,  tbe 
marshal,  was  Informed  by  tbe  board,  ok  some 
of  Its  members;  and,  furthermore,  he  had 
an  interview  with  tbe  attorney.  In  which  be 
was  told  tbe  mme.  In  substance.  Tbe  board, 
at  one  of  its  meetings,  made  an  order  by 
wblirta  it  purported  to  revoke  UhtoFs  license; 
and.  In  the  endeavor  to  have  him  stop  sell- 
ing liquors,  there  were  some  suits  at  law 
commenced  and  prosecuted.  But  to  come 


to  tiie  ocoirraioes  with  wldch  we  are  nune 
particularly  concerned,  because  from  them 
^rung  the  case  at  bar:  On  the  7tb  of  Sep- 
tmnber,  1800,  In  the  evening,  Ubtof  was  ar- 
rested. And  we  will  say  here  that,  at  tbe 
date  Just  alluded  to,  bis  license  was  of  no 
force  or  effect.— was  void.  If  It  evw  bad  been 
of  any  validity,— for  the  reason,  if  none  oth- 
er, that  he  bad  never  paid  the  license  fee 
In  full.  He  had  not  even  paid  the  install- 
ments. Tbe  Uc»se  Is  void  If  the  fee  Is  not 
paid  in  fuU.  Zlelke  v.  State,  42  Neb.  TSli, 
00  N.  W.  1010.  It  appears  that  after  Ubtofs 
arrest  be  wu  taken  to  the  village  Jail,  and 
kept  tiiere  during  the  night  Kaessner,  whose 
place  of  business  tns  near  Ubtors  saloon, 
when  on  hia  way  to  business  on  tbe  morning 
ot  the  ISth  of  September,  1800,  noticed  tbat 
Ubtofs  saloon  was  not  oi>en,  and  went  Into 
some  other  room  or  rooms  of  the  same  build- 
ing, where  It  Appears  Ubtof  and  bis  temlly 
lived,  and  questioned  some  members  of  the 
family  in  regard  to  tbe  whereabouts  of 
Uhtof.  While  he  waa  there,  Ubtttf  came  in, 
and.  during  a  conversation  ttuiy  bad,  Uhtof 
asked  Kaessner  to  tmd  bar  during  tbe  day, 
as  he  (Uhtof)  could  not  be  there  to  do  so, 
but  must  attmd  his  trial  w  hearing  to  be 
held  then.  To  this  Kaessner  assented,  and 
was  given  the  k^  to  the  saloon,  and  opened 
It,  and  prepared  tor  cnstomem;  and  It  was 
In  the  testimony  tbat  It  was  not  long  until 
customeni  came,  and  he  served  them,  seU- 
Ing  tbem  some  beer.  Jtmas  Fry  testified  on 
this  point  as  follows:  "Q.  Xon  may  stete 
what  the  tmetm  were,  as  known  to  you,  re- 
garding the  actual  sdUng  of  liquor  by  Ous- 
tave  Kaessner  here  on  tbe  morning  of  his 
arrest,  September  18tb7  A.  He  was.  Q.  How 
do  you  know  he  ma  selling  llquurT  A.  I 
saw  him."  Tbe  marshal,  between  10  and  11 
o'clock  of  that  morning,  went  to  the  saloon, 
without  a  warrant,  and  after  some  resist- 
ance from  Koeosner,  and  also  from  Ubtof, 
who  vnu  then  in  the  saloon,  and  after  call- 
ing In  help,  finally  arrested  Kaessner  as  lie 
stood  behind  the  bar,  and  took  him  to  the 
Jail,  and  put  him  In,  and  left  him  there  until 
he  (tbe  officer)  wait  to  the  residence  of  a 
Justice  of  tbe  peace*  about  three-quarters  ot 
a  mile  distant,  and,  with  the  Justice,  return^ 
ed  to  the  village.  A  cMuplaint  was  prepared 
and  verified  by  the  marshal,  charging  Kaess- 
aet  with  selling  intioicatlng  Uqtiora  wlthfmt 
first  having  obtained  a  license  auttaorlaing 
such  selling  by  Um,  and  a  warrant  waa  Is- 
sued. At  about  1  o'clock  In  tbe  afternoon, 
Kaessner  was  taken  before  the  Jiwdce  of  the 
peace,  David  Smith,  to  have  his  hearing,  and 
applied  for  a  change  of  venue;  and  the  case 
was  transfmed  to  be  beard  before  EA.  A. 
Shaw,  a  JustJce  of  tbe  peace  in  tbe  city  of 
Omaha.  Fry  took  Kaessner  to  Omaha,  and 
k^  him  in  an  hotel  over  night,  and  the  next 
morning  took  him  to  the  county  JalU  and 
left  him  therein,  where  he  was  kept  some- 
thing more  than  a  day,  wh«i  be  furnished 
bond  and  was  released.   On  October  15, 
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1890,  Kaessner  bad  a  boaring,  and  was  dla- 
cbarsed. 

Oue  proposition  raised  by  Ibe  assignments 
of  error,  and  mainly  depended  upon  by  coan- 
sel  for  plaintiff  In  error,  Is  tbat  tbe  verdict 
was  not  snstained  by  sufficient  eridence. 
The  testimony  disclosed  that  Ubtof  was  con- 
ducting tbe  saloon  business  in  tbe  Tillage 
of  Elkbom  without  any  valid  license  or  au- 
thority so  to  do;  also,  tbat  Kaessner,  on  tbe 
morning  of  the  IStb  of  September,  1890,  was 
"tending  bar  or  running  the  saloon  for  Ubtof, 
and  sold  intoxicating  liquor  at  that  time 
and  place;  and,  further,  that  Jonas  Pry  was 
the  marshal  of  tbe  vUlage;  that  he  knew  all 
the  facts  in  regard  to  Uhtofs  carrying  on  the 
business  without  legal  right  so  to  do;  that 
Fry  saw  Kaessuer  In  the  saloon,  selling 
liquors,  on  tbe  morning  tbe  arrest  was  made, 
and  be  was  also  Informed  by  other  persons 
of  sales  of  intozicajitB  made  there  by  Kaess- 
ner on  that  moming."  It  has  been  said, 
"Probable  cause  [for  a  criminal  prosecutktu] 
Is  a  reasonable  ground  of  susplcioa,  support- 
ed by  circumstances  sufficiently  atrong  In 
ttranselves  to  warrant  a  cautious  man  in  be- 
lieving tbat  the  accused  was  guilty"  of  tbe 
offense  named.  Railroad  Oo.  t.  Krlakl,  30 
Neb.  215,  46  N.  W.  520;  Diers  t.  Mallon,  46 
Neb.  121.  61 N.  W.  722.  Tbe  proeecntion  may 
act  upon  appearances.  If  tbe  apparent  facts 
are  such  that  a  discreet  and  prud^t  person 
would  be  led  to  the  belief  tbat  tbe  accused 
had  committed  a  crime,  he  will  not  be  liable 
in  this  action,  altlMHigb  It  may  turn  out  that 
tbe  accused  was  Innocent  Such  a  case  must 
be  presented  as  would  Induce  a  sober,  sen- 
sible, and  discreet  person  to  act  upon  It. 
Oooley,  Torts,  note  2.  p.  182.  Unquestiona- 
bly, on  tbe  facts  and  circumstances  as  de- 
velt^d  in  the  testimony  in  this  case  with 
reference  to  tbe  iUegal  sales  of  intoxicating 
Uqums  by  Eaeasner  the  moming  of  bis  ai^ 
rest  tor  such  acta,  Fry,  having  knowledge 
of  them,  was  warranted  in  making  the  com- 
plaint and  Institotlng  the  prosecutloik  Rail- 
road Co.  T.  Krlakl,  supra.  In  this  connection 
tbe  question  of  the  arrest  of  Kaessner  with- 
out a  warrant,  and  bis  detention  until  one 
could  be  obtained,  arises.  It  is  provided  in 
section  283  of  the  Criminal  Code:  "Every 
sheriff,  deputy  sheriff,  constable,  marshal 
or  deputy  marshal,  watchman  or  police  of- 
ficer shall  arrest  and  detain  any  person 
found  violating  any  law  of  this  state  or  any 
l^al  ordinance  of  any  city  or  lnc(»porated 
village,  nntU  a  legal  warrant  can  be  obtain- 
ed." The  officer  In  this-  caae  had  been  in- 
formed that  Kaessner  was  selling  llqnw  In 
Ubtors  saloon,  for  tbe  running  of  which  tbe 
officer  knew  there  was  no  valid  license.  He 
saw  tbe  accused  sell  Uqnor  t^t  momhig 
and  in  that  place,  and.  when  he  went  to 
make  the  arrest,  Kaessnur  was  beliiDd  tbe 
bar,  with  the  liquors  at  band  and  ready  for 
business,  although  the  evidence  did  n«t  show 
tbat  he  waa,  jnst  at  the  Immediate  instant 
of  tbe  aiTMt,  dealing  out  or  passing  liquor 


over  the  bar.  Doubtless,  the  officer  was  Jus- 
tified in  making  the  arrest  as  he  did  witbon: 
a  warrant,  and  detaining  Kaessner  until  b. 
could  be  obtained;  but  the  better  and  tbe 
proper  course  would  have  been  to  have  filed 
a  complaint  and  obtained  a  warrant  before 
making  tbe  arrest  Kaessner  was  a  boainefv 
man  and  citizen  of  the  vUlage,  and  It  was 
reasonable  to  suppose  that  he  would  n  .n 
flee,  to  avoid  the  arrest,  before  a  warram 
could  be  issued.  There  was  no  necnalty  for 
his  Immediate  apprehension.  It  was  not 
claimed  that  he  was  committing  a  breach  of 
the  peace,  or  creating  disorder.  "Bat.  wben 
the  offense  committed  is  a  misdemeanor 
only,  then  even  an  officer  should  not  OTdlna- 
rlly  arrest  without  a  warrant,  unless  tbe 
offender  Is  found  by  tbe  officer  himself  in  the 
act.  The  reason  Is  obvious.  In  cases  fit  mts- 
demeiuior,  there  Is  not  tbat  probability  tbat 
the  offender  will  abscond  *  *  *  as  in  cas- 
es of  felony."  War.  Or.  Law,  48.  The  ver- 
dict rendered  was  not  supported  by  tbe  evi- 
dence; hence  the  Judgment  of  tbe  district 
court  must  be  reversed,  and  the  came  re- 
manded for  further  proceedings.  EeTcrsed 
and  remanded. 


TECTJMSEH  NAT.  BANK  t.  HARMON. 
(Supreme  Court  of  Nebzaaka.    AprU  21.  18£>6.> 
Pbaotiob  nr  Civu,  Casbb— Stipuunoas  for  Po- 

TCBB  AHBKDHBlrr. 

1.  H.  sued  the  T.  bank  on  a  deposit  He 
bank  answered  by  a  general  denial.  Dnrini 
the  trial  It  midotook  to  prove  payment  Objec- 
tion being  made  to  the  rderuMT  of  tlie  proof, 
an  agreement  was  made  In  open  court,  whereby 
tbe  bank  was  allowed  20  days  to  amend  its  an- 
swer "in  any  manner"  with  the  same  effect  a»  if 
presently  filed,  and  tbe  Izial  {Rooeeded.  The  in- 
■tmctions  given  excluded  from  the  Jury  the  con- 
sideratlon  of  the  issue  of  payment  which  waz 
finally  tendered  bv  the  amended  answer,  filed 
after  trial,  but  wiuiin  tbe  stipulated  timou  HeU. 
tbat  the  plaintiff  was  bound  by  the  terms  of  his 
Btipuiation,  and  that  the  Judgment  most  be  re- 
versed for  failure  to  submit  the  issues  finally 
framed  to  tbe  jory. 

2.  The  practice  of  ptoceedinr  with  a  trial 
snbject  to  a  future  amendmeDt  of  the  pleading 
critidsed. 

(Syllabos  by  the  Court) 

Error  to  district  conr^  J<duiB0tt  county; 
Babcock,  Judge. 

Action  by  George  W.  Harmon  against  the 
Tecumseh  National  Bank.  There  was  a  Jiulg- 
ment  for  plaintiff,  and  defoidaiit  brings  er- 
ror. Reversed. 

J.  H.  Ames  and  S.  P.  Davidson,  for  plaintlff 
In  error.  T.  Appelget  and  J.  H.  Broady,  for 
defendant  In  erroi; 

IRVINE,  C.  This  case  has  been  elaborate- 
ly argued,  orally  and  cm  briefs,  with  r^tioa 
to  qnestlotts  of  substantive  law,  snnMoed  to 
be  Involved  therein.  We  think,  however,  that 
its  decision  must  depend  dilefly  npoa  mat- 
ten  of  practice,  prcsrated  a  state  of  tbe 
record  so  antnnaloaB  that  they  mnt  bs  de- 
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termliwd  principally  upon  general  constder- 
atioDB  without  the  aid  ot  anUmzlty.  Har- 
mon brought  the  sott  against  the  Tecnmaeh 
National  Bank,  allying  that  o^  the  «th  day 
of  March.  1891,  he  deposited  vith  the  bank 
$5,000  at  the  Instance  and  request  of  the 
bank,  and  that  the  deposit  was  to  draw  In- 
terest at  6  per  cent,  per  annum;  that  $1,000. 
and  all  Interest  to  March  9,  1892,  had  been 
paid,  but  the  remaining  $4,000,  with  Interest 
from  said  March  9th,  remained  due.  To  this 
petition  there  was  orleinaUy  filed  an  answer, 
admitting  the  corporate  capacity  of  the  de- 
fendant, and  denying  all  other  allegations. 
On  tiie  issues  so  framed,  the  case  proceeded 
to  trial,  but  Immediate^  after  the  defend- 
ant began  to  introduce  Its  evidoice  it  was 
confronted  by  an  objection  on  the  ground  of 
Irrelevancy.  What  thai  occnmd  Is  thus  re- 
cited In  the  record:  "The  d^endant  here 
askB  leaTe  of  court  to  amend  his  answer,  to 
which  the  plaintiff  objecta  On  the  intima- 
tion of  the  court  that  he  would  permit  the 
defendant  to  withdraw  a  Juror,  and  conse- 
quently continue  the  case,  rather  than  sub- 
mit to  that  the  plalntlfl  consents  that  the  de- 
fendants can  go  on  and  draw  their  answer 
In  any  manner,  and  file  It,  and  they  will  rely 
on  the  tnstmcttona  of  the  court  It  is  agreed 
by  the  parties  that  the  ankended  answer  so 
filed  wiU  hare  the  same  effect  as  though 
filed  now.  Said  answer  to  be  filed  within 
tw^ty  days."  Thereupon  the  case  proceed- 
ed, and  the  CTidence  took  a  wide  range. 
There  was  a  verdict  for  the  j^alntlfl  for 
$4,000,  with  interest  Judgment  was  entered 
on  this,  and  the  defendant  prosecutes  error. 

On  the  one  side  it  is  contended  that  the 
Terdict  Is  not  sustained  the  evidence:  on 
the  other  that,  without  regard  to  any  error 
which  may  have  occurred  lu  the  course  of 
the  trial,  the  verdict  was  the  only  one  which 
could  be  pnqterly  rendered  under  the  evi- 
dence, and  that  the  Judgment  should  for  tliat 
reason  be  affirmed.  As  we  think  the  cause 
jaust  be  remanded  for  a  new  trial,  we  for- 
bear any  comment  upon  the  erldence  beyond 
what  is  necessary  to  solve  the  questions  now 
presented  to  us,  and  simply  say  that  in  our 
opinion  it  was  of  such  a  character  as  to  re- 
quire the  submission  of  the  contested  issues 
to  a  Jury.  There  bad  been  for  a  long  time, 
in  Tecumseh,  a  firm  of  bankers  known  as 
Itussell  &  Holmes,  tatterly  tt  seems  that 
this  concern,  whether  by  incorporation  or 
otherwise  does  not  antear,  was  styled  the 
Bank  of  Russell  &  Holmes.  Before  the  trans- 
action here  in  controversy  the  Tecumseh  Na- 
tional. Bank  was  organised,  and  seems  to 
have  become  a  successor  to  Russell  & 
Holmes,  although  the  evidence  tends  to  show 
that  the  former  firm  remained  in  existence 
for  the  purpose  of  dosing  out  some  inci- 
dental business.  Mr.  Holmes,  of  the  old 
firm,  was  president  of  the  national  bank. 
March  6,  1891,  there  was  a  otmversation  be- 
tween Harmon  and  Mr.  Holmes  In  the  bank- 
ing house,  looking  to  the  vrlttidrawal  by  Mr. 


Harmon  of  money  he  bod  on  deposit  In  the 
Oaxson  National  Bank  (tf  Auburn,  and  the 
loan  or  deposit  of  this  money  on  Interest 
elttier  vrith  Rusa^  &  Holmes  or  the  Te- 
cumseh National  Bank.  Whether  the  party 
oontractlng  to  receive  the  deposit  or  loan 
was  Russdl  &  Hidmes  or  the  Tecumseh  Na- 
tional Bank  Is  the  vltsl  qnesthHi  of  the  case, 
coaptod  with  another,  which  we  do  not  pass 
upon,  which  is  whether,  under  the  circum- 
stances, the  bank  may  be  Iield  liable  es- 
tapp^  on  account  of  the  acts  of  its  presi- 
dent, although  it  did  not  in  fact  receive  tbe 
benefit  of  the  money.  It  was  agreed  between 
Holmes  and  Harmon  that  Harmon  should 
withdraw  $9,000  tma  the  Oarson  Bank  and 
place  tt  witii  Holmes.  He  drew  his  check 
upon  the  Gaxsen  Bank  for  $S,000  to  the  or- 
der of  the  Tecumseh  National  Bank,  and  re- 
ceived what  is  called  a  deposit  slip,  head- 
ed **Tecum8eh  National  Bank,"  signed  by 
Holmes  as  president,  and  inAcatlng  the  de- 
posit of  the  check  for  $5^000.  This  cheek 
was  by  the  Tecumseh  Bank  Indorsed  for  col- 
lection, and  it  was  c(dlected.  March  9th— 
three  days  after  this  transaction— tliere  was 
issued  by  Holmes  and  accepted  by  Harmon, 
a  pass  book,  helng  one  of  the  books  whlcb 
had  formerly  been  used  by  the  bank  of  Bus- 
sell  &  Holmes.  TUs  was  mariced  on  the 
cover,  "Bank  of  Russell  &  Holmes,  Tecumseh, 
Nebraska,  In  account  with  Geoi^  Harmon." 
Inside  was  tlte  following:  "The  Bank  of 
Russell  Sl  Holmes.  1891.  Dr.  Mdh.  9.  De- 
posit, ^5,000.  This  deposit  to  dimw  interest 
at  per  cent,  per  an.  If  left  six  months. 
Interest  paid  to  Mdi.  9/91."  On  another 
page  were  certain  entries  Indicating  the  pay- 
ment of  certain  sums  as  Interest  and  princi- 
pal. There  was  evidence  aliunde  tending  to 
show  that  the  transaction  was  a  loan  to  Bus- 
sell  &  Holmes  at  6  per  cent.;  that  tbe  de- 
posit of  March  0tta  was  only  preliminary  to 
that  transaction;  and  that  on  March  9tfa  the 
transaction  was  consummated  as  evidenced 
by  the  pass  book,  the  money  In  feet  pas^ng 
to  Russell  &  Hohnee.  On  the  other  hand, 
there  was  evidence  tending  to  show  that 
Harmon  understood  that  the  whole  transac- 
tion was  with  the  Tecumseh  National  Bank; 
tiiat  he  was  unaUe  to  read,  and  therelVHW  was 
perhaps  not  bound  by  the  form  of  the  pass 
book,  whlcb  might  at  least  have  put  another 
man  on  inquiry.  The  cottrt  gave  a  number 
of  instructions  at  the  request  of  the  plaintiff, 
several  of  which  were  to  the  effect  that  the 
Jury  should  find  for  the  plaintiff  if  on 
March  6th,  or  about  that  time,  he  left  with 
the  defendant  the  money  sued  for.  By  one 
of  tbe  Instructions  the  jury  was  told  that 
the  plaintiff's  check  and  the  deposit  slip  of 
March  6th  constituted  a  comidete  written 
contract,  the  terms  of  which  could  not  be 
contradicted  by  oral  evidence,  and  that  the 
Jury  should  disregard  all  oral  evidence  tend- 
ing to  so  contradict  these  papers.  By  still 
another,  the  jury  was  instructed  that  the 
pass  book  of  March  9th  could  not  be  received 
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for  the  purpose  of  ebftnglnff  the  temu  of  the 
contract,  as  erldenced  by  the  check  and  de- 
posit slip  of  March  6th.  Here  the  qneetton 
of  practice  la  presented  for  contideradon. 
As  the  laaues  stood  at  this  time,  the  petltl<m 
was  on  a  deposit  The  answer  was  a  gen- 
eral denial,  and  under  this  answer  the  de- 
fendant could  not  proTO  discharge  by  pay- 
ment or  otherwise.  But  under  the  answer 
as  finally  filed,  while  It  was  perhaps  not  rery 
artificially  drawn,  the  Issue  of  payment  was 
presented;  and  the  question  was  not  merely 
whether  a  deposit  had  been  made  on  Mar^ 
6th,  but  It  was  whether  the  bank  had  dis- 
charged the  liability  thereby  Incurred  by 
collecting  the  check  and  paying  its  proceeds 
to  Russell  &  Holmes,  In  pursuance  of  plain- 
tiff's direction.  It  Is  at  once  apparent  that 
the  Instructions  given  confined  the  jury  to 
the  sole  questlm  as  to  whether  the  deposit 
had  been  made,  and  directed  them  that  the 
transaction  of  Match  9tta  could  not  be  re- 
ceived to  arold  the  effect  of  any  evidence 
as  to  the  transaction  of  March  6th.  They 
did  not  submit  the  Issues  presented  by  the 
amended  answer,  ^e  real  question  Is, 
therefore,  whether  the  defendant  can  now 
avail  itself  of  Its  amended  answer. 

In  Grimlson  t.  RnsseU,  11  Neb.  460.  0  N. 
W.  047,  the  original  pleadings  were  lost 
after  trial  and  before  Judgment  Copies 
were  not  substituted,  and  the  judgment  was 
reversed  because  the  court  had  no  author- 
ity to  enter  judgment  without  pleadings 
whereon  to  found  it  The  reason  of  that 
case  Is  api^lcable  to  this,  although,  perhaps, 
the  defendant  being  the  party  originally  at 
fault  could  not  avail  itself  of  the  error  If 
the  plaintiff  bad  been  free  from  fault  But 
the  stipulation  ot  record  shows  that  the 
plaintiff  consented  that  the  defendant  might 
have  20  days  to  file  Its  answer  "in  any  man- 
ner," with  the  same  effect  as  If  then  filed. 
The  proceeding  was  highly  irregular,  and 
the  court  should  have  Insisted  that  the  is- 
sues be  framed  before  the  trial  proceeded. 
By  consentliv  to  this  course,  however,  the 
plaintiff  bound  himself  to  submit  to  any  an- 
swer which  might  be  filed  within  tbe  time 
stipulated  and  allowed  by  court  Thte  an- 
swer presented  issues  which  had  not  been 
submitted  to  the  Jury.  We  think  the  plain- 
tiff must  be  held  to  hla  stipulation,  and  the 
case  must  be  ctmsldered  as  If  the  answer 
finally  filed  bad  been  already  filed  when 
the  instiuctions  were  given.  It  is  always 
well  to  have  Issues  framed  before  judgment 
This  case  iUnsfcrates  the  danger  of  trying 
a  case  and  proceeding  to  judgment  and 
pleading  It  Uiereafter. 

It  Is  aivned  that  there  was  a  special  find- 
ing which  in  effect  determines  the  merits 
of  the  case,  Independent  of  the  general  ver- 
dict The  following  is  the  question  pro- 
IMunded  to  the  jury,  and  Its  answer:  "Was 
the  money  In  controversy  Included  in  the 
fund  of  the  Tecumseh  National  Bank,  after 
ihe  amount  thereof  was  entered  upon  plain- 


tiff's pass  bock,  with  Bussdl  ft  WAmeml  If 
80,  at  what  time7'  The  answer  was  as 
foUows:  '*Te8.  March  9,  ISaL"  We  have 
been  unable,,  after  a  car^bl  ezamiiiatian  of 
the  evidence,  to  find  any  evidence  BOBtatai- 
Ing  this  finding.   Reversed  and  remanded. 


UNLAND  v.  GARTON  et  aL 
(Supreme  Court  of  Nebraska    AprU  21,  1S96.) 
Salb— Wakkastt — What  Constitctzs — Qckstiox 

FOB  JOBT. 

1.  To  constitute  a  warranty,  it  is  not  nec- 
easary  that  the  wotd  "warrajit"  should  be  naed; 
it  is  Bofficieut  if  the  langna^e  used  by  tbe  vendor 
amounts  to  an  undertaking  or  assertion  on  his 
part  that  the  thing  sold  is  as  represented. 

2.  Whether  statements  made  by  a  vendor 
as  to  the  condition  or  quality  of  property  offer- 
ed for  sale  were  iutendea  by  him  to  be  wamuitie> 
of  the  condition  or  quality  of  such  property,  or 
whether,  by  such  statements,  the  vendor  intend- 
ed merely  to  give  his  c^nlon  as  to  the  ccm^ticHi 
or  quality  of  sudi  property,  ate  qoesttona  ot  fan 
for  the  juiT.  Erskine  v.  Swanson,  64  N.  W. 
216,  45  Neb.  767,  followed. 

(Syllabus  by  tbe  Court) 

Error  to  district  court  Saline  county;  Hast- 
ings, Judge. 

Action  by  John  H.  Uolaod  agalnat  John  G. 
Qarton  and  another.  There  was  a  jodgmoit 
for  defendants,  and  plaintiff  brings  wror. 
Aflinned. 

J.  H.  Grimm  and  B.  W.  Metcalfe,  ftn-^aln- 
tiff  in  erroi.  Hastings  &  McOlntic^  for  de- 
fendants in  error. 

RAOAN,  C.  John  H.  Unland  med  John 
G.  Garton  at  law  In  the  district  court  of 
Saline  county  on  a  promlsscuy  note.  Gartoo 
had  a  verdict  and  jodgmat  and  Unland 
brings  the  case  here  for  review. 

1.  The  first  assignment  of  ernw  argued  iv 
that  the  court  erred  In  permitting  Garton  to 
Introduce  any  evidence,  as  tbe  facts  stated 
in  his  answer  constituted  no  defense  to  the 
action.  The  execution  and  delivery  of  tbe 
note  were  admitted,  but  Garton  pleaded  as  a 
defbnse  thereto  that  the  only  Gonaid«atlon 
for  tbe  note  was  a  comsh^er  stdd  by  a  co- 
partnership, of  which  Unland  was  a  member, 
to  him  (Garton):  that  the  comsheller  was 
warranted;  and  that  the  warranty  bad  faU- 
ed.  Tbe  warranty  pleaded  was  as  follows: 
"That,  at  the  time  of  said  purchase,  said 
Unland  &  Heller  reprinted  and  warmnt^ 
to  these  defendants  that  said  sbeiler  was  as 
good  as  new;  that  It  would  do  as  good  wart 
as  any  comsheller:  and  tiiat  It  would  do 
flrst-cIasB  work  m  every  particular."  Coun- 
sel for  plaintiff  In  error  now  Intists  Out  this 
language  did  not  amount  to  a  warranty, 
and  that  It  was  merely  a  recommendation  of 
the  machine,  or  an  expressltm  of  (pinion  by 
the  seller  as  to  Its  merita.  In  Halliday  v. 
Briggs.  15  Neb.  219,  IS  N.  W.  55.  the  war- 
ranty relied  on  was  in  this  language:  "All 
right,  9ound  and  free  from  disease."  It  was 
held  that  a  conit  would  npt  be  jostUled  in 
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lioldlog  thlF.  language  to  be  a  warranty 
against  the  floding  of  a  jury  to  the  contrary. 
It  waa  fortber  held  In  that  case  that  if  the 
erldence  left  the  matter  In  doubt  as  to  wheth- 
er or  not  the  sellfr  intended  to  nuUce  an  affir- 
mation, or  to  ezjweflB  an  opinion  merely,  the 
matter  ahoold  be  snbnritted  to  the  Jury.  In 
Ersklne  t.  Swanson,  46  Neb.  767,  64  N.  W. 
216,  the  warranty  waa  In  thla  language: 
"You  needn't  be  afraid  of  that  lameness.  I 
guaranty  that  horse.  In  a  few  weeks  yon 
won't  notice  It.  Why,  the  horse  will  be  all 
right.  I  guaranty  to  you  it  wilt  be  all  right. 
He  is  a  good,  sure  borbe."  And  It  was  there 
held:  "To  constitute  a  warranty.  It  Is  not 
necessary  that  the  wo.'d  'warranty'  should 
be  used;  it  is  sufflclent  if  the  langiutge  used 
by  the  vendor  amounts  to  an  undertaking  or 
an  assertion  on  his  part  that  the  thing  sold 
Is  as  represented."  It  was  further  held  that 
"whether  statements  made  by  a  vendor  as 
to  the  condition  or  quality  of  property  offered 
for  sale  were  Intended  by  bim  to  be  warran- 
ties of  the  condition  or  quality  of  such  prop- 
erty, or  whetbei,  by  such  statements,  the 
vendor  Intended  merely  to  give  his  opinion  as 
to  the  condition  or  quality  of  such  property, 
are  questions  of  fact  for  a  Jury."  The  al- 
legation In  the  answer  assailed  Is  that  the 
vendcns  "represented  and  warranted  the  abel- 
ler  to  be  as  good  as  new,"  etc  We  think 
this  allegation  sufficient  as  against  a  demur- 
rer, and  that  the  answer  stated  a  defense. 

2.  The  second  assignment  of  error  la  "that 
the  court  erred  in  giving  paragraphs  two  and 
three  of  Instructljns  on  Its  own  motion."  No 
exception  was  taken  by  Unland  to  the  giving 
of  either  of  these  Instructions.  The  assign- 
ment of  error  cannot,  therefore,  be  considered. 

3.  The  third  assignment  of  error  aigued  Is 
"that  the  court  erred  in  refusing  to  give  the 
Instructions  asked  for  by  the  plaintiff."  The 
plaintiff  in  enor  requested  the  court  to  give 
six  Instructions.  The  assignment  Is  that  It 
erred  in  refusing  tc  give  all  of  them.  We 
have  exomlned  the  Instructions  bo  far  as  to 
ascertain  that  the  court  did  not  err  in  re- 
fusing to  give  some  of  them.  This  assign- 
ment will  therefore  be  overruled. 

4.  The  final  assignment  Is  "that  the  verdict 
is  not  sustained  by  sufflclent  evidence."  We 
think  It  Is.  The  Judgment  of  the  district 
court  la  affirmed.  Affirmed. 


BUBRIS  V.  COURT. 
(Supreme  Court  of  Nebraska.    April  21,  1896.) 
Co!rriMi;A.!<OB  — Trial— Ihstbcotioxs— AoHiasioir 

BT  ATTORNBT — CONBTRUCTIOM. 

1.  Ad  application  for  a  continuance  is  ad- 
drpdscd  to  the  sound  discretion  of  the  trial  court, 
(tnd,  unless  it  appears  that  there  has  t>eeD  an 
abuse  of  such  ducretkui,  its  rulings  will  not  be 
disturbed. 

2.  An  instruction  by  which  the  court  only 
profpKsed  to  describe,  and  in  fact  did  accurately 
desL'rilitf,  to  the  jury,  the  admissions  of  fact  uC 
a  party  bb  the  same  appeared  of  record,  cannot 


be  awailed  aa  erroneous,  on  the  alleced  gronnd 

that  the  adverse  party  bad  a  right,  In  the  first 
place,  to  an  admisalon  of  greater  scope  or  cou- 
ciusiveness  than  that  de80ri)>ed  as  a  condltioD 
upon  which  a  continuance  would  be  denied  such 
adverse  party, 

3.  Ad  admisaioD  of  plaintiff  that  proposed 
witnesses  of  defendant,  if  time  applied  for  should 
be  allowed  to  procure  their  evidence,  would  give 
certain  testimouy,  ia  not  equivalent  to  an  admis- 
sion that  such  proposed  testimony  is  absointely 
true  and  Indisputable. 
(Syllabus  by  the  Coturt.) 

Error  to  district  court,  Lonp  county; 
Thompson,  Judge. 

Acti<»i  by  Myrta  Court  against  William 
Burrls.  There  waa  a  Judgment  for  plain- 
tiff, and  def«idant  brings  error.  Affirmed. 

Clements  Bros,  and  Coffin  &  Stone,  for 
plaintiff  m  error.  A.  M.  Bobbins,  A.  8. 
Moon,  and  0.  I.  Bragg,  for  defendant  in 

error. 

RYAN,  C.  A  former  Judgment  in  this 
case  was  reversed,  and  the  cause  was  re- 
manded to  the  district  court  of  Loup  county 
for  further  proceedings.  34  Neb.  187,  51  N. 
W.  745.  In  the  opinion  reported,  as  above 
Indicated,  there  was  a  statement  of  such  facta 
as  are  essential  to  a  fuller  understanding  of 
the  questltms  hereinafter  discussed.  There 
was,  on  a  second  trial,  a  verdict  of  guilty, 
and  the  Judgment  was  accordingly  rendered 
which  the  plaintiff  In  error  seeks  to  have  re- 
versed by  these  proceedings  In  error. 

An  application  for  a  continuance  was  made 
upon  the  affidavit  of  the  plaintiff  In  error, 
in  which  were  the  statements  that  two  ma- 
terial witnesses  named  were  al>sent  from- 
thls  state,  each  of  whom,  If  he  testified  by 
d^HJsltlon,  would  swear  that,  during  the  pe- 
riod of  gestation  preceding  the  birth  of  Myr- 
ta Court's  child,  he  had  had  sexual  inter- 
course with  the  said  Myrta  Court  The  pro- 
ceedings with  reference  to  this  application 
are  described  in  the  record  as  follows: 
"PlalntlfC,  In  open  court,  admits  that  the 
witnesses  Klbrldge  Mitchell  and  Colonel 
Spencer  would  testify  to  the  facts  set  forth 
in  the  affidavit  for  a  continuance  that  ire 
alleged  in  said  affidavit,  1.  e.  Elbrldge  Mitch- 
ell will  swear  that  at  several  times  between 
the  1st  day  of  August  and  the  2dth  day  of 
September,  1880,  the  period  during  which 
the  bastard  child  of  plaintiff,  aUeged  to 
Itave  l)eea  Ijegotten  by  this  defendant,  might 
have  been  conceived,  that  he,  the  said  El- 
bridge  Mitchell,  had  sexual  Intercourse  with 
said  plaintiff.  And  said  Colonel  Spencer 
would  swear  that  on  or  about  the  1st  day  of 
September,  1889,  he,  the  said  Colonel  Spen- 
cer, had  sexual  Intercourse  with  plaintiff; 
and  that  said  affidavit  and  the  facts  therein 
stated  may  be  read  in  evidence  to  the  Jury. 
Motion  for  continuance  overruled.  Plaintiff 
excepts."  On  the  draft  of  the  bill  of  excep- 
tions originally  submitted  to  counsel  for  the 
plaintiff  in  the  district  court,  there  was  no 
mention  whatever  of  the  above  affidavit  of 
William  Burris.  Upon  suggestton  of.  such 
Digitized  I 
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connsel,  howeTer,  there  were  IntPrilned  in 

the  certificate  of  allowance  of  said  bill,  fol- 
lowing a  description  of  otlier  evidence,  tlie 
words:  "And  also  introduced  in  evidence  the 
affidavit  of  William  Burris  for  a  continiiaDce, 
a  certified  copy  of  which  affidavit  is  hereto 
attached."  The  above  quotations  disclose 
ail  that  is  to  be  fonnd  in  the  record  or  blU 
of  exceptions  witii  reference  to  the  affldavlt 
of  Mr.  Burris  up  to  the  time  of  Instmcting 
the  Jutr;  and,  upon  this  sliowing,  we  are 
urged  to  hold  that  the  court  should  baTe 
gra  u  ted  a  cont  in  nance.  I  n  Stoi>pert  T. 
Merle,  45  Neb.  105,  03  N.  W.  382.  It  was  said 
that  motions  for  continuance  are  addressed  to 
the  sound  discretion  of  the  trial  court,  and, 
unless  it  appears  that  tbere  bas  been  an 
abuse  of  such  discretion,  its  rulings  thereon 
will  not  be  disturbed.  The  same  rule  was 
stated  and  enforced  in  Stratton  v.  Dole,  45 
Neb.  472,  63  N.  W.  875,  and  in  Keens  v. 
Robertson,  46  Neb.  837,  65  N.  W.  897.  Upon 
the  presentation  of  the  affidavit  of  Mr.  Bur- 
ris, his  adversary  offered  to  admit  that  the 
proposed  witnesses  ~  therein  named  would 
swear  to  the  facts  which  by  said  affidavit  It 
was  alleged  they  would  swear  to  if  an  op- 
portunity was  given  to  talie  their  testimony, 
it  Is  doubtless  true  that  this  substitute  for 
the  oral  testimony  of  these  witnesses  would 
probably  ladt  the  convincing  force  which  an 
oral  narrative  would  lend  to  the  facts  stated. 
But  these  witnesses  were  not  In  this  state, 
and  therefore  their  personal  attendance  at 
this  trial  could  not  be  compelled.  At  most, 
their  testimony  could,  by  depositions,  be  re- 
duced to  writing,  and,  preserved  in  that  man- 
ner, it  could  be  read  to  the  Jury.  It  is  prob- 
able that  the  statements  made  In  the  affida- 
vit of  Mr.  Borrls  are  as  direct  as  would  have 
been  made  by  the  witnesses  themselves.  A.t 
least,  we  are  bound  to  believe  this  would  be 
the  case,  for  there  is  no  way  of  testing  the 
probable  testimony  of  these  witnesses  ex- 
cept as  the  same  is  disclosed  by  the  affida- 
vit of  Mr.  Burris.  Without  a  possibility  of 
this  being  Impaired  or  destroyed  by  cross- 
examination,  Mr.  Burris  stated  Just  what  he 
expected  these  witnesses  would  swear  to. 
and  his  adversary  formally  admitted  that 
their  testimony  would  be  as  stated.  Having 
the  benefit  of  these  statements  as  evidence, 
we  cannot  see  that  the  court  erred  in  refus- 
ing a  continuance,  in  order  that,  in  a  more 
formal  manner,  this  same  testimony  might 
be  obtained  and  read  to  the  Jury. 

It  Is,  however.  Insisted  that,  in  respect  to 
this  matter,  the  court  erred  in  giving  this 
instruction:  "You  are  Instructed  that  the 
plaintiff,  by  admitting  the  statements  con- 
tained In  the  affidavit  for  a  continuance 
which  were  read  In  evidence  before  you, 
simply  admits  that  If  said  witnesses  El- 
brldge  Mitchell  and  Colonel  Spencer  were 
present  as  witnesses,  testifying  in  this  ease, 
they  would  testify  as  stated  In  said  affidavit, 
but  the  plaintiff  does  not  admit  that  such 
testimony  would  be  the  truth.   Sbe  bos  the 


same  r^t  to  contradict  audi  admitted  tes- 
timony as  tfaou^  the  witnesses  were  pres- 
ent, and  had  so  testified  to  the  same  matter 
upon  the  witness  stand."  In  the  first  part 
of  this  Instmctioa,  the  court  did  not  attempt 
to  state  a  rule  of  law,  bot  rather  to  descrfbe 
what.  In  fact,  the  defendant  In  the  district 
court  had  offered  to  admit,  and  that  was 
that  the  proposed  witnesses,  if  present 
would  testify  to  certain  facts,  and  that  such 
facts  might  be  read  in  evidence  to  the  jniy- 
This  was  a  correct  statement  of  the  sci*!«* 
of  this  admission,  as  shown  by  the  r^cort 
and  the  court  committed  no  error  in  so  de- 
scrlbinff  It  This  being  true,  it  Is  evident 
that  there  existed  no  reason  tot  assnmlng 
that  these  statements  were  to  be  deemed 
more  conclusive  in  their  nature  than  If  tbey 
bad  been  stated  by  the  witnesses.  If  th^ 
rule  contended  for  1^  coimsel  for  plaintiff  :n 
error  Is  correct,  that  these  statements  In  the 
affidavit  of  proposed  evidence  must  be  ac- 
cepted as  absolutely  true,  it  would  have  been 
Improper  to  have  allowed  the  plaintiff  in  tbe 
district  court  to  deny  them.  It  is  quite  pos- 
sible, and  to  the  mind  of  the  writer  It  ap- 
pears very  probable,  that  an  intelligent  Jui?- 
would  absolnt^  discredit  the  volnntary  tes- 
timony of  the  nature  of  that  alleged  as  like- 
ly to  be  given  by  Elbrldge  Mitchell  and 
Colonel  Spencer,  if  they  had  been  given  an 
opportunity  to  testify.  Under  the  rule  coo- 
tended  for  by  the  plaintiff  In  error,  th«  ia- 
struction  should  have  been  that  these  state- 
ments of  the  affidavit  must  be  accepted  as 
absolutely  true,  notwithstanding  any  groM 
Improlmblllty  in  point  of  fact,  and  the  de- 
pravity or  self-stultification  of  each  witness, 
evidenced  and  lllnstrated  by  his  own  testi- 
mony. The  Jury  was  not  bound  to  beiteve 
these  statements  merely  because  embodi^ 
in  an  affidavit;  neither  thereby  did  these 
statements  imply  absolute  verity.  Tbey 
were  mere  evld4pce,  to  be  accorded  su^-b 
weight  by  the  Jury  as.  under  all  the  cimim- 
stances  of  the  case,  they  deserved. 

The  court,  in  an  instniction,  briefly  de- 
scribed to  the  Jury  the  provisions  of  sections 
fl-S,  c.  37,  Comp.  St,  in  which  It  is  provided 
how  the  defendant  may  be  dealt  with  by 
the  court  in  rase  tbere  la  a  verdict  of  guilty. 
This  in  no  manner  concerned  the  Joiy,  and 
the  instruction  should  not  have  bera  glven: 
yet  we  fail  to  see  in  what  respect  the  plain- 
tiff in  error  could  have  been  prejudiced  by  it 

Whether  the  story  of  Myrta  Court,  or  its 
denial  by  WUliam  Burrla,  waa  entitle<l  to 
credence,  was  a  question  of  fact  for  the  Jury, 
and  In  support  of  a  finding  either  way  tbere 
was  sufficient  evidence  to  Justify  the  ver- 
dict. 

No  other  question  was  argued  In  the  brief 
of  the  plaintiff  in  error,  and  we  conclude, 
upon  the  whole  case  presented,  that  the 
Judgment  of  the  district  court  must  be  af- 
firmed. Affirmed. 

HARBISON.  J.,  not  tlttlBC.  i 
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L0DI8  T.  UNION  PAO.  RY.  CO. 
(Supreme  Court  of  Nebraska.   AprU  21,  1896.) 

AFFSAL— WlIttHT  OT  EtIDINCH. 

A  question  of  fact  determined  oo  confliet- 
Ine  cTidenoe  will  not  be  reriewed. 
(Syllabus  V.J  the  Court.) 

Brrm*  to  district  court,  Platte  county;  Sn^ 
Uran.  Judge. 

Action  by  Jacob  Louis  against  the  Union 
Faclflc  Ballway  Company.  There  vas  a 
Judgment  for  defendant,  and  plaintiff  brings 
error.  Affirmed. 

McAllister  ft  Comellna,  for  plaintiff  In  er^ 
IDT.  3.  M.  TliniBton,  W.  B.  Kdly,  and  B.  P. 
Smltli,  for  defendant  In  error. 

NOBVAL,  J.  This  action  was  broi^ht  to 
recover  damages  against  the  defendant  for 
tbe  negligent  destruction  by  flre  trom  <me 
•of  Its  engines  of  about  120  tons  of  hay  own- 
ed by  tbe  plaintiff.  At  the  trial  there  was  a 
verdict  for  the  railroad  company,  and  from 
an  order  refusing  a  new  trial  plaintiff  prose- 
cutes error  to  this  court  The  only  conten- 
tion here  la  that  the  T«^ct  is  contrary  to 
the  evidence.  No  witness  testified  to  having 
Been  the  flre  In  question  start  Several  per- 
sons were  called  and  examined  by  plaintiff, 
who  testified  that  they  saw  the  fire  spring 
up  shortly  after  defendant's  locomotive  and 
cars  had  passed  on  Its  track,  from  which  it 
might  be  Inferred  that  the  flre  originated 
from  sparba  or  cinders  thrown  or  cast  out  1^ 
said  engine  Into  the  dry  grass  and  combus- 
tible material  near  defouSant's  right  of  way. 
Evidence  was  also  Introduced  by  the  plain- 
tiff tending  to  show  that  the  reputation  of 
this  particular  engine  for  setting  out  fires 
was  bad.  On  the  other  band,  evidence  was 
adduced  to  show  that  this  locomotive  was 
equipped  with  the  latest  and  most  approved 
appliances  tor  the  prevention  of  the  escape 
of  sparks  and  cinders,  and  at  the  time  was 
In  good  condition,  and  was  operated  proper- 
ly and  In  a  skillfnl  manner;  furthermore, 
that  no  flre  escaped  from  said  engine  on  said 
date.  There  is  also  testlmoiQr  tending  to 
show  that  the  fire  originated  too  far  from 
defoidanf  8  right  of  way  to  have  been  start- 
ed by  sparks  or  coals  from  the  engine,  had 
any  escaped  therefrom.  There  Is  ample  evi- 
dence in  the  record  to  sustain  a  finding  for 
either  party,  the  testimony  being  so  confilct- 
ing.  The  verdict  not  being  unsupported  by 
the  evidence,  the  Judgment  Is  affirmed.  Af- 
firmed. 


HOWLAND  V.  SHARP. 
(Supreme  Court  of  Nebraska.    April  21,  ia&6.) 

APFBAL— WSIOBT  or  BviDBItOE. 

Tbe  evidence  examined,  and  held  Insuffi- 
cient to  support  the  verdict  of  the  jury. 
(Syllabus  by  tbe  CTourt) 


Error  to  district  eonrt,  Dooghui  oouoty; 
Ferguson,  Judge. 

Re^devin  by  Warren  A.  Howland  against 
John  F.  Boyd,  sheriff.  On  defendant's  death 
the  action  was  revived  against  Julius  O. 
Sharp,  administrator.  There  was  a  Judg- 
ment for  defendant,  and  plaintiff  brings  er* 
ror.  Beversed. 

B.  G.  Page,  for  i^alntiff  in  error.  JT.  W. 
West,  fbr  defendant  In  error.  i 

HARBISON,  J.  This,  an  action  of  refder- 
in,  was  commenced  to  obtain  possession  of 
certain  personal  property  held  by  John  P. 
Boyd,  as  sheriff  of  Douglas  county,  under  the 
levy  of  a  writ  of  attachment  issued  in  an  ac- 
tioa  by  Herman  Dless  v.  The  Western  Dry- 
House  &  Construction  Company.  The  suit  in 
which  the  attachment  was  Issued  was 
brougbt  July  22,  1890,  and  the  writ  was  lev- 
ied on  the  same  day.  Judgment  was  ren- 
dered In  the  last-mentioned  cause  ot  date  No- 
vember 26,  1890,  and  tlie  property  was  or- 
dered sold,  the  proceeds  to  be  applied  on  the 
judgment.  In  the  case  at  bar  the  plaintiff 
did  not  furnish  the  bond  required  in  replevin 
actions,  and  the  property  was  not  delivered 
to  him,  the  cause  proceeding  as  one  for  dam- 
ages. During  the  pendency  of  the  suit  the 
sheriff  died,  and  It  was  revived  in  favor  of 
bis  administrator,  Julius  C  Sharp.  There 
was  a  trial  of  the  iaauea,  and  a  verdict  and 
Judgment  In  favor  of  tbe  defendant  The 
plaintiff  presents  tbe  case  here  for  review  by 
error  proceedings. 

The  argument  in  the  brief  filed  for  plain- 
tiff in  error  Is  first  directed  to  the  question 
raised  by  the  assignment  of  error  that  tbe 
verdict  is  not  sustained  by  sufficient  evi- 
dence. The  controversy  in  the  cause  was 
over  "all  brick  in  and  about  the  brii^Jrilns 
contained  in  the  brickyard  situated  on  Doug- 
las County  Poor  Farm;  said  brickyards  be- 
ing bounded  on  the  east  by  the  Belt  Line 
Railway,  on  the  south  by  Park  street,  and  ou 
the  west  by  Ryan  &  Walsh's  bridcyard,— the 
city  of  Omaha."  A  careful  consideration 
and  investigation  of  all  the  testimony  pre- 
sented In  the  record  convinces  as  that  the 
view  of  counsel  that  the  verdict  is  not  sup- 
ported by  the  evid^ce  is  a  correct  one.  It 
was  shown  that  one  George  Hlnchliff  was, 
and  had  been  for  several  months,  the  owner 
and  in  possession  of  tbe  property  In  the 
bric^ard,  indudtng  these  bricks  in  tbe  Idlns; 
that  be  sold  the  brides  to  one  William  Redg- 
wlck  during  tbe  month  of  May,  1890,  and 
about  two  months  prior  to  tbe  levy  of  the 
attachment  In  tavov  of  Dless;  that  on  Octo- 
ber 26,*1S90,  Redgwlck  sold  tbe  bricks  to  the 
plaintiff,  neither  of  them  having  any  knowl- 
edge at  tbe  time  of  the  sale  of  tbe  existence 
of  the  attaciiment,  its  Issuance,  or  levy. 
There  was  an  effort  on  behalf  of  defendant 
to  show  that  the  bricks  belonged  to  tbe 
Western  Dry-House  &  Construction  Compa- 
ny, and  it  was  shown  that /^HlSKUfffi  and 
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Bedgwlck  had  at  one  time  been  memtwn  of, 
or  intemted  In,  the  company,  but  there  was 
no  evidence  which  would  sustain  the  ver- 
dict returned  by  the  Jury. 

There  are  some  other  assignments  of.  error, 
In  reference  to  the  trial  judge  glvlnc  certain 
liutmctloaB,  and  also  In  refusing  to  give  an 
Instruction  requested  by  plaintiff,  and  a  fur- 
tbsT  assignment  in  regard  to  the  action  of 
the  Judge  In  overruling  objections  to  and  ad- 
mitting testimony;  but  we  do  not  deem  It 
necessary  to  discuss  them  now,  as  a  determi- 
nation of  them  is  not  necessary  to  a  decision 
of  the  main  question  in  ttie  case,  nor  would 
it  materially  assist  in  another  trial  of  the 
case,  Bhoidd  there  be  one.  The  Judgment  of 
the  district  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings.  Reversed 
and  r^nanded. 


MAT  et  al.  t.  HOOVER  et  al. 

(Supreme  Court  of  Nebraeka.    April  21,  1896.) 

Fbaudouiit  Comtbyancb— SuFriciSKor  or  Evi- 
dence. 

ErideDCe  examined,  and  beI<J>to  sustain 
tbe  concluBion  of  the  district  court  tliat  the  coq- 
Terance  assailed  in  this  action  as  fraudulent  was 
neither  made  nor  accepted  with  the  intent  to 
defraud,  hinder,  or  delay  the  creditors  of  the 
appellee. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Madison  coun- 
ty; Jackson,  Judfre. 

Action  by  May  Bros,  against  John  D.  Hoo- 
ver, Jr.,  and  others.  From  a  Judgment  for 
defendants.  i^lnttfTs  appeal.  Affirmed. 

Albert  &  Reeder,  toe  appellants.  Oampbdl 
&  WalllB,  for  appeuees. 

RAOAN,  O.  Mi^  Bros,  brought  this  suit 
In  equity  to  the  district  raurt  of  Madison 
county  against  John  D.  Hoover,  Jr.,  and 
wife,  and  John  D.  Hoover,  Sr.,  to  have  set 
aside  a  conveyance  of  real  estate,  made  In 
December,  1888,  by  Hoover,  Jr.,  and  wife,  to 
Hoover,  Sr.  May  Bros,  allied  that  the  con- 
veyance was  without  conalderatlcm,  and  made 
for  tbe  purpose  of  hlnderii^,  delaying,  and 
defrauding  them  utd  other  creditors  of  Hoo- 
ver, Jr.  The  district  court  found  the  issues 
In  favor  of  the  defendants  below,  and  dis- 
missed the  case;  and  from  this  decree  May 
Bros,  have  appealed. 

1.  It  appears,  from  the  evidence  in  tbe 
bill  of  racceptiona,  thai  for  some  years  prior 
to  1881  Hoover,  Sr.  and  Jr..  being  father  and 
son,  were  co-partners,  owning  and  operating 
a  store  and  a  mill  at  Battle  Creek.  Neb.  In 
January.  1S81,  the  father  and  son  dissolved 
their  co-partnership  relations,  the  father  sell- 
ing out  bla  intereat  In  the  co-partnoshlp 
property  to  the  son.  Tbe  price  agreed  to  be 
paid  by  the  mm  to  the  father  was  about 
97,000,  for  which  the  son  executed  bis  prom- 
issory notes  to  his  father.  The  son  continued 
In  business  alone  until  December,  1888.  At 


that  time  be  and  his  wife  conveyed  to  tbe 
father  the  real  estate  previously  owned  by 
the  co-partnership,  and  some  other  propprty. 
This  is  the  conveyance  assailed  as  fmudn- 
lent  in  this  action  Tbe  principal  considera- 
tUm  for  this  conveyance  was  the  debt,  and 
the  intereat  thereon,  owing  by  tlw  aoa  to 
the  father,  contracted  In  1881,  as  already 
stated;  said  debt  being  past  due  and  wholly 
nnpald.  These  facts  are  ivactically-  undis- 
puted. The  district  court  was  of  opinion,  and 
we  agree  with  him,  that  the  appellees  made 
It  ai»pear,  mi  tbe  trial,  that  the  conveyance 
was  made  in  good  fafth  and  for  a  valuable 
consideration,  and  not  made  with  latent  to 
defraud,  hlndei,  or  de^ay  the  credlton  of 
Hoover,  Jr.  It  is  insisted  by  amiellant.  in 
his  argument  here,  thaf  the  evidence  does  not 
show  that  Hoover,  Sr.,  paid  a  valuable  cwi- 
slderatlon  for  the  property.  We  think  It 
does.  What  that  consideration  was  tua  al- 
ready  been  stated.  There  Is  also  some  evi- 
dence In  the  record  which  shows  that  Hoov». 
Sr.,  worked  cor  the  son  In  the  mill  or  store 
after  the  father  and  sm  dissolved  co-partner^ 
ship,  snd  that,  when  the  conveyance  assafled 
by  this  suit  WHS  made,  tbe  value  of  Hoover. 
Sr. '8,  services  was  taken  into  conslderatlui 
In  fixing  the  price  to  be  paid  for  the  premier - 
ty.  There  is  a  conflict  In  tbe  evidence  as 
to  the  value  of  tbe  property  ctmveyed  by  Hoo- 
ver, Jr.,  to  Hoover,  Sr.,  In  December,  1S8S; 
but  the  evidence  woidd  sustein  a  special  find- 
ing, had  one  been  made,  that  the  property 
conveyed  to  Hoover,  Sr.,  was  not  worth  any 
more  than  he  paid  for  it 

It  also  appears,  from  the  reccwd,  that,  afto- 
the  son  and  wife  sold  and  conveyed  the  real 
estate  in  controversy  to  the  s<m's  father,  the 
latter  craiveyed  a  part  of  snch  real  estate  to 
the  saa'a  ytl*e.  It  is  Insisted  by  the  coun- 
sd  for  the  appellant  that  this  shows  the 
transactltm  to  be  fraudulent.  We  think  this 
was,  at  most,  a  drcnmstance  to  be  consider- 
ed with  all  the  other  facts  and  circumstances 
in  the  case.  In  determining  whetlur  or  nor 
the  transaction  between  the  father  and  son 
was  made  !n  good  fBitii;  but  we  do  not  thhik 
it  was  conclusive  evidence  of  a  fmndulent  in- 
tent on  the  part  of  any- of  the  parties.  If  the 
conveyance  made  by  the  son  to  the  father 
was  made  and  accepted  in  good  teltlu  for  an 
hcnest  purpose,  and  without  any  Intent  on 
the  part  of  either  of  them  to  defraud,  delay, 
or  hinder  the  credltuv  of  Hoover,  Jr.,— and 
the  district  court  has  found  that  such  con- 
veyance was  BO  made  and  accepted,  and  the 
evidence  sustains  his  finding,— then  Hoover. 
Sr.,  might  do  what  he  pleased  with  the  prop- 
erty afterwardb.  He  might  keep  it,  sell  it  to 
Hoover,  Jr.*8,  wife,  or  to  any  one  else,  or  gUve 
it  away;  and.  except  as  against  bis  own 
creditors,  no  one  would  have  a  right  to  com- 
plain. 

The  appeal  pres^its  no  disputed  question 
of  law,  but  simply  tbe  question  whether  the 
district  court  reached  the  proper  conduskia 
under  the  evidence.  If  the  district  court  bad 
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found  tbat  the  conreyance  waa  frandnlent, 
we  seriously  doubt  If  the  evidence  would 
hare  sustained  such  flndliig.  Certainly,  we 
cannot  say,  under  the  evidence  before  oa,  that 
the  finding  of  the  district  court  lacks  suffi- 
cient evidence  to  support  It,  and  its  decree 
la  therefon  affirmed.  Affirmed. 


DOXTATER  v.  CONNELL  et  al. 
(Sapreme  Coort  of  Wisconsin.    April  14, 1896.) 
0iBD—RB8aiuios— Fraud— EviDB  KOB. 

Defendant  wrote  plaintiff,  an  Indian,  who 
owned  a  one-fourth  interest  in  a  farm  of  68 
acres,  valued  at  $886,  56  acres  of  which  was 
mortgaged  for  about  $600,  and  40  acres  of  which 
was  Incombered  with  a  life  estate  in  a  woman 
46  yean  of  age,  stating  that  56  acres  of  the  farm 
was  «oon  to  he  sold  on  foreclosure,  and  that  he 
would  give  her  $6  for  her  one-fonrth  interest  in 
the  3  acres  not  covered  by  the  mortgage,  in  re- 
sponse to  which  plaintiff  wrote  that  she  would 
deed  him  "everythiiig"  for  f5  and  a  new  dress, 
the  cooaideration  which  defendant  had  agreed 
to  give  her  co-tenants  for  their  interest.  De- 
fendant sent  a  quitclaim  deed  conveying  the  en- 
tire 68  acres,  which  was  executed  by  plaintiff, 
as  she  claimed,  without  the  same  being  read  to 
her,  and  with  the  understanding  on  herpart  that 
only  the  3-acre  strip  was  conveyed.  The  entire 
farm  was  purchased  by  defendant  at  the  foreclo- 
sure sale.  Held,  that  the  rescission  of  the  deed 
ou  the  ground  tbat  it  waa  procured  by  fraud  was 
unauthorized. 

Appeal  from  circuit  court,  Outagamie  coun- 
ty; John  Goodland,  Judge. 

Action  by  Matilda  Doztater  against  Nettle 
M.  Connell  and  others.  There  was  a  judg- 
ment for  plaintiff,  and  defendants  appeal. 
Reversed. 

This  is  an  action  In  equity  to  set  aside  a 
conveyance  of  real  estate  on  the  ground  ot 
fraud.  The  facts  may  be  stated  briefly  as 
follows:  Hlra  Welsh,  a  Stockbrldge  Indian, 
lived  at  Stockbrldge,  Calumet  county.  Wis., 
and  owned  the  lands  in  controversy,  which 
are  a  part  of  the  Stockbrldge  reservation,  and 
amount  to  aboot  68  acres  in  all,  being  com- 
posed of  three  contiguous  strips,  to  wit.  a 
strip  of  3  acres  of  land  in  lot  6  of  the  reserva- 
tion, also  42^  acres  In  lot  54,  and  12^  acres, 
in  lot  159.  Hlra  Welsh  died  August  29, 
1887,  leaving,  surviving  him,  his  widow,  Ja- 
nette  Welsh,  who  was  then  41  years  of  age, 
and  four  children,  of  whom  the  plaintiff  Is 
one.  Hlra  Welsh,  In  his  lifetime,  and  his 
wife,  executed  two  mortgages  on  the  lands  in 
question,  except  the  3-acre  strip  in  lot  55,  to 
one  Henry  Kersten,  each  being  for  $150,— one 
dated  December  2,  1885,  and  the  other  dated 
November  6,  1886,  and  both  bearing  10  per 
cent.  Interest  Both  mortgages  were  duly  re- 
corded. Neither  of  these  mortgages  was 
paid,  and  In  1891  the  mortgagee,  Kersten, 
foreclosed  the  second  of  said  mortgages  by 
action  against  the  widow  and  all  the  heirs 
of  Hlra  Welsh,  Including  the  plalntlft,  and 
obtained  Judgment  of  foreclosure  May  13, 
1891;  the  whole  amount  of  the  Judgment, 
including  costs,  then  being  $360.91.  The 
plaintiff  had  married  and  left  home  prior  to 


the  time  of  her  father's  death,  and,  at  the 
time  of  the  commencement  of  this  action, 
lived  with  her  husband  at  Ft  Howard, 
Brown  county,  on  the  Oneida  reservation. 
The  widow,  Janette,  continued  to  live  upon 
the  farm  after  the  death  of  her  husband,  and 
lived  there  at  the  time  of  the  trial  of  this  ac- 
tion, and  Is  still  a  widow.  Hlra  Welsh  died 
Intestate.  The  defendant  Nettle  M.  Connell, 
lives  at  Chilton,  Wis.,  and  on  the  Sth  day  of 
Februaiy,  1892,  through  her  agent,  T.  E.  Con- 
nell, sent  the  following  letter  to  the  plain- 
tiff: "As  heir  to  Hlra  Welsh,  deceased,  you 
own  an  interest  In  a  small  strip  of  land  In 
lot  55,  Stockbrldge,  a  couple  of  acres.  Now, 
as  I  bought  the  Ann  Fisher  farm,  In  lot  55, 
I  would  like  this  strip.  I  looked  the  matter 
up  and  find  It  will  be  sold  for  taxes  In  May, 
as  the  tax  was  unpaid  for  the  past  three 
years.  Now,  If  you  wish  to  get  anything  out 
of  it  I  will  give  you  $6  for  your  Interest,  If 
you  quitclaim  to  me.  Let  me  know,  quick, 
if  you  are  willing  to  do  this.  Also,  let  me 
know  If  your  husband  Is  there  with  you,  and 
what  his  full  name  Is,  and  I  will  prepare  the 
quitclaim  deed,  and  send  It  to  you  to  be 
signed."  In  reply  to  this  letter,  the  plaintiff, 
on  the  6th  day  of  March,  1892,  sent  the  fol- 
lowing letter  to  the  defendant:  "I  now  hasten 
to  answer  your  letter,  aa  it  has  lain  a  long 
time.  I  had  a  letter  from  my  sister  In  Red- 
wood Falls,  Informing  me  of  the  letter  she 
liad  from  you,  telling  how  you  liad  gave  her 
$5  and  the  promise  of  a  new  dress  to  us  all 
If  we  would  sign  off  everything  to  you,  and 
asking  me  If  I  had  one;  but,  as  yon  had  di- 
rected your  letter  to  Oneida,  I  had  not  receiv- 
ed It  so  my  husband  chanced  to  pass  the  of- 
fice, and  be  stopped,  and  inquired  there,  and 
got  your  letter.  We  live  so  far  from  there, 
we  never  have  any  mail  come  there.  We 
get  our  mall  at  Ft  Howard.  So  now.  If 
you  want  my  right,  or  my  deed,  In  the  same 
way,  send  me  the  deed  and  the  money,— $5,— 
and  I  will  sign  at  once,  and  forward  It  back 
to  you;  and  please  write  my  name  'Matilda,' 
Instead  of  'TlUle,'  for  that  Is  not  my  name. 
My  husband's  name  is  Napoleon  Doxtater. 
Please  direct  to  Ft  Howard  If  you  wish  to 
send  the  deed.  ¥ou  might  as  well  had  it  a 
month  ago  if  you  had  only  sent  your  letter 
to  Ft  Howard."  Thereupon  the  defendant, 
through  her  agent,  sent  the  following  letter 
to  the  plaintiff:  "Your  letter  reached  me  this 
morning.  Yes;  I  paid  your  sister  the  $5, 
and  promised  a  nice  new  dress  in  case  I  get 
any  benefit  of  the  deed.  You  know  the  farm 
will  be  sold,  I  think.  In  May,  by  the  sher- 
iff, to  pay  the  mortgage.  The  $5  Is  for  your 
Interest  In  a  small  strip  from  the  road  east 
that  the  mortgage  does  not  cover.  If  I  can 
get  a  deed  from  your  sister  Dora  and  your 
mother,  I  will  be  able  to  take  the  laud,  and 
pay  off  the  mortgage,  and  give  you  each  a 
new  dress,  as  I  agreed.  If  I  cannot,  or  If  I 
have  to  pay  them  too  much,  I  will  not  be  able 
to  do  this.  I  think  they  will  deed,  as  you 
and  your  sister  have,  because  they  wjUl  lose 
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It  anywar,  and  It  la  bettcar  to  set  a  little  than 
nothing.  I  aent  a  deed  to  UcCartn^'a  Ex- 
change Bank  with  tfae  fS.  So  yon  can  go 
and  Bign  It  as  qal<^  aa  yon  want  to,  and  get 
the  money.  Where  are  the  chlldnn  of  your 
half-sister,  Emma  Doxtater,  and  bow  old  are 
they?  Pleaae  let  me  know.  Hc^  yon  will 
buny  np  with  the  deed,  for,  If  there  la  any 
chance  at  all  to  aave  anything,  I  will  haTe  to 
do  it  quick."  Upon  receipt  of  the  burt  letter 
Bet  forth  above,  the  plaintUC  aent,  to  the  bank 
named  In  the  letter,  for  the  fS,  and  executed 
the  deed,  which  contained  a  descripti(»i  of  aO 
the  landa  owned  by  Hira  WdBh  in  bla  Ufo* 
time,  and  the  deed  waa  forwarded  to  the  de- 
fendant The  teetimtmy  showB  that  the  land 
In  qnoBtlon  waa  worth  fnun  f  16  to  $17  per 
acre,  and  that  40  acres  of  the  land  waa  a 
homestead.  The  utmost  Talae  of  the  entire 
farm,  therefore,  ander  the  testimony,  is  $9d6. 
At  the  time  of  the  exchange  of  letters,  and 
the  execution  of  tlie  deed  abore  set  forth, 
there  were  incumbrances  upm  thia  land,  con- 
sisting of  the  mortgages  aboTB  set  fortb,  to> 
gether  with  a  amall  amount  of  taxea,  amount- 
ing to  more  than  $600.  The  premfaea  were 
adTertised  for  sale  upon  the  foreclMure  on 
the  6th  day  of  July.  1892,  at  11  o'ckx^  a.  m. 
Upon  that  day  the  defendant,  at  10  o'clock 
in  the  fcvenoon.  paid  tbeae  incumbrances, 
amounting,  at  that  time,  to  9664.26.  The 
plaintiff  claims  that  she  waa  defiladed  in  the 
transaction.  In  that  she  waa  led  to  believe 
that  ahe  waa  only  deeding  the  3-acre  atrip 
to  the  defendant,  and  that  she  did  not  intend 
to  deed  any  other  piece  of  buad.  She  daima 
that  the  deed  waa  not  read  over  to  her  be- 
fore aignlng.  and  that  ahe  did  not  know  Its 
contents,  and  did  not  know  that  the  descrtp- 
tiim  of  the  other  parcels  of  land,  of  which 
her  father  died  seised,  were  contained  In 
the  deed.  All  aUegatlona  of  fraud  are  de> 
nled  by  the  defendant  It  appears  that,  on 
the  7th  of  July,  1802,  the  defendant  forward- 
ed to  the  plaintiff  a  draft  for  fS  for  the  pur^ 
chase  of  a  dress,  whldi  draft  the  plaintiff  re- 
ceived and  collected.  The  plaintiff  can  read 
and  write  En^lsh.  was  27  years  of  age  at 
the  time  of  the  trial,  and  lived  on  the  land 
in  suit  from  the  time  of  her  birth  until  ahe 
was  18  years  of  age. 

At  the  close  of  the  trial  the  court  made 
findings  to  the  effect  tbat  pialntiffi  was  un- 
acquainted with  the  transactions  of  busi- 
ness, and  not  familiar  with  the  property  men- 
tioned in  the  complaint  and  did  not  know 
the  value  thereof,  or  her  Interest  therein; 
that  in  February,  1892,  ahe  owned  a  one- 
fourth  interest  in  the  lands  described  in  the 
complaint  and  that  said  laitda  were  reason- 
ably worth  $1,750,  and  were  subject  to  the 
lien  of  the  foreclosure  judgment  atwve  refer- 
red to,  and  that  parts  of  lots  54  and  160 
were  subject  to  tax  liens;  that  the  defend- 
ant drafted  a  deed  covering  the  plaintiff's 
entire  interest  in  said  premises,  and  procur- 
ed the  plaintiff  to  execute  the  same  imder 
the  belief  that  she  was  conveying  only  the 


3  acres  In  lot  5!^  and  no  other  ImiUls;  that 
the  only  cmudderation  therefw  was  $5.  which 
was  wholly  inadequate;  that  the  jdaiiitlS 
was  Induced  to  execute  said  deed  by  reason 
of  8tat»nents  in  the  letter  of  Fetntmty  5i 
1892.  said  letter  being  tfae  same  letter  boe- 
tofore  set  out  In  full;  that  the  statements 
contained  In  said  letter  were  false,  bat  that 
the  plaintiff  relied  upon  them,  and  believed 
them  true,  and  was  induced  to  execrate  the 
deed  on  the  strength  of  aoCta  beltet  and  That 
she  would  not  have  ocmvcyed  the  premises 
had  she  known  the  true  condltirai  of  ber  ti- 
tle, and  the  value  theraot  and  what  was,  io 
fftct,  covered  by  the  deed;  that  the  defend- 
ant on  July  6,  1892,  redeemed  the  premises 
from  the  judgment  of  foredosnre,  piling  ' 
therefor,  In  all,  the  aum  <tf  $433.57,  and  the 
further  aum  of  $11.68  to  redeem  them  txom 
the  tax  sale  of  May,  189L  As  conduslons 
of  law,  flie  court  found  that  the  deed  ought 
to  be  annulled,  canceled,  and  set  aside  for 
fraud;  that  the  defendant  ought  to  be  reim- 
bursed by  the  plaintiff  tor  one-fonrth  of  the 
amount  paid  In  removing  Incnmtmnoea  or 
llena  from  the  premises,  to  wit,  one-fourth 
of  $4^.67  and  one-fourth  ot  $11.69,  with  In- 
terest from  July  6.  1892;  also,  that  she 
should  be  reimbursed  the  $5  and  the  9S  paid 
by  drafte;  that  plaintiff  should  also  recover 
her  costs,  which  should  be  offset  in  discharge 
ot  the  amount  which  the  court  haiOa  abonld 
be  reimbursed  to  the  defendazrt;  tbat  tat 
amount  directed  to  be  relmbnltoed  to  tbe  de- 
fendant should  be  secured  by  lieu  mftm  tiie 
premises.  Judgment  waa  altered  in  accord- 
ance with  these  findings,  and  the  defendants 
appeal. 

James  Klrwan  and  Humphrey  Pierce,  for 
appellants.  J.  E.  McMuUen  (J.  A.  Aylwanl 
of  counsel),  for  respondent 

WINSLOW,  J.  We  are  unable  to  agree 
with  the  conclusion  of  tbe  circtiit  judge  to 
the  effect  ttiat  there  was  fraud  in  tfae  tnuis- 
action  under  investigation.  The  material 
facts  are  quite  free  from  dispute.  The  laud 
in  dlspnte  was  worth,  according  to  tbe  high- 
est estimate,  not  more  than  $17  per  acre.  or. 
in  all,  $986  for  the  58  acres.  In  February. 
1892,  when  the  negotiations  were  b^nm,  the 
whole  farm,  except  the  8-acra  strip  in  lot  .vi.  | 
was  incumbered  by  a  fOrecIoaure  judgment  j 
rendered  May  13.  ISOl,  for  $369.91,  with  ao-  | 
cnied  interest;  also,  by  another  mortgage,  on 
which  was  due  more  than  $200,  and  with  n  | 
small  amount  of  unpaid  taxes.  Besides  tbe^e 
incumbrances,  40  acres  of  it  was  a  bon>^ 
stead,  and  subject  to  tbe  estate,  during  wi- 
dowhood, of  the  vtidow  of  Hira  Welsh,  who 
was  then  but  46  years  of  age,  and  sUU  un- 
married; the  balance  being  subject  to  tbe 
widow's  dower  Interest.  Subject  to  these 
incumbrances  and  burdens,  the  plaintiff  own-  , 
ed  an  undivided  one-fourth  Interest  Neither 
she  .nor  any  of  the  other  heirs  appear  to 
liave  had  any  thought  ability,  or  Intention 
of  redeeming  the  land  from  the  fwedonue 
Digitized  by  CjOOQ  IC 


Wta.)    KENNEDY  9.  LAKE  SUFESIOU  T£&MUf  AL  A  TJftANSFEB  BY.  CO.  219/ 


tuUe,  which  wonld  take  plaoft,  In  the  satnni 
order  of  tbimgA,  mxiy  in  July,  1892.  Tba 
l^lntUC  knew  bw  father  left  a  farm,  tboosb 
ube  denies  that  she  knew  Its  ralve.  «r  the 
nuiulMH-  of  acres.  She  had  Ured  on  the 
farm  up  to  her  elghte^th  year.  This  was 
the  altnatiou  wbea  the  defeudaat  offered  her, 
by  letter,  $5  for  the  3*acre  strip.  There 
waa  no  nwtertal  false  statement  la  this  let- 
ter. It  la  trae  that  the  taxes  were  not  un- 
paid tor  three  years  en  It,  but  they  were  on- 
paid  for  1881,  and  It  was  aoM  for  taxes  In 
May,  18A2.  There  was  no  statement  ef  Tal- 
ue,  nor  was  there  any  misstatement  of  a  ma- 
terial fact,  aer  waa  the  prioe  offered  Inade- 
quate, in  consideration  of  the  situation  of  the 
property.  To  this  letter  the  plaintiff  replied, 
offering  to  sign  off  eveiythlng  for  $5  and  a 
new  dress.  In  view  of  all  the  facts,  and  the 
knowledge  which  the  plaintifC  had.  this  offer 
can  mean  nothing  leas  than  a  propc^tion  to 
quitclaim  her  Interest  In  the  entire  farm. 
The  defendant  so  understood  it,  and  replied 
Immediately,  accf^ting  the  new  proposal. 
In  this  letter  he  informs  plaintiff  specifically 
that  the  farm  wlU  probably  be  sold  Ln  May 
to  pay  the  mortgage;  that  the  92  which  he 
aeuds  is  to  pay  for  her  interest  in  the  small 
strip  which  the  mortgage  does  not  cover. 
He  then  discusses  the  question  whether  he 
can  pay  off  the  m<Mtgage,  and  give  each  of 
the  heirs  a  new  dress,  if  all  the  heirs  will 
deed,  as  "you  and  your  sister"  hare  done, 
and  informs  her  that  the  dead  1b  seat  to  tlie 
bank,  where  she  can  execute  IL  This  letter, 
certainly,  if  carefully  read,  rereals  the  entire 
facts;  and,  if  misunderstood,  it  cannot  rea- 
sonably be  considered  as  the  fault  of  the  de- 
fendant, but  rather  due  to  lack  of  attention 
on  the  part  of  the  plaintiff.  Prom  it  the 
plaintiff  was  inforined  that  she  was  receiving 
$5  for  the  strip,  and  that  the  defendant  was 
offering  the  dreae  for  her  Interest  In  the  bal- 
ance of  the  farm,  which  was  mortgaged,  and 
soon  to  be  sold.  In  addition  to  this,  the  deed 
disclosed  the  fact  that  the  whole  farm  was 
detiired  by  the  defendant,  and,  In  July  follow- 
ing, the  pluiDtiff  received  from  the  defendant 
a  draft  for  $8  for  her  interest  In  the  farm, 
which  she  kept  Considering  the  fact  that 
the  iilaintiflTs  interest  in  the  farm  was  sub- 
ject to  life  estates  and  incumbrances  Just 
ready  to  extinguish  the  ongiaal  title,  which 
neither  she  nor  the  other  heirs  had  made  any 
preparations  to  meet,  aud  the  further  fact 
that  there  appear  to  tiave  been  no  fraiwla- 
lent  misstatements  made  by  the  defendant 
the  deed  must  stand.  Judgment  reversed, 
and  action  remanded,  with  directions  to  en- 
ter Judgment  dismissing  the  complaint 


SURKHARDT  et  aL  t.  BLGNDfiL 
(BnpKme  Ceart  of  Wiseoaata.    Apiil  14.  ISMl) 

WhMe  tt  sppeuB  that  oitder  so  aspect  of 
tbt  aue  plaioaiff  omU  Mcower  aa  aaisimt  sofli- 
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dent  to  give  the  sapreoie  ooort  jurisdlctioo  oq 
appeal,  ao  ai^al  will  b«  dknussad,  regardless 
of  the  amount  claimed. 

On  ceheoring.  Denied. 

For  prior  Kpart,  aee  06  N.  W.  62S. 

WINSLOW,  J.  A  motion  for  rehearing  Is 
made  In  this  case  on  the  ground  that  the 
"amount  involved"  is  the  amonnt  of  damageg 
laid  In  the  complaint, viz. $100, and  hence  that 
the  action  is  appealable,  pnder  chapter  215, 
Laws  1805.  It  seems  to  be  considered  that 
the  appeal  was  dismissed  because  the  circuit 
ODurt  found  the  value  of  the  fiSh  to  be  bat 
SO  cents,  and  that  we  have  taken  tbe  finding 
of  the  circuit  court  as  conclusive  upon  the 
question  of  the  "amount  Involved."  Such  waa 
not  the  Idea  intended  to  be  conveyed  by  the 
opinion,  but  some  of  the  1aDgua;re  is  perhaps 
subject  to  such  a  constructloa  We  have  not 
intended  to  lay  down  any  different  doctrine 
from  that  laid  down  by  the  supreme  court  of 
the  United  States  In  detcrmlnlos  what  la  the 
"amount  In  dispute"  tn  a  case  appealed  to 
that  court  The  doctrine  of  that  tribunal  Is 
well  stattMl  In  Gorman  v.  Havird,  141  U.  S. 
206,  11  Sup.  Ct.  043,  as  follows:  "It  is  true, 
as  a  general  rale,  that  where  Judgment  goes 
for  the  defendant  the  amount  of  the  plaintiff's 
claim  Is  the  test  of  Jurisdiction,  but  this  rule 
is  subject  to  the  qualfflcatlon  that  the  de- 
mand shall  appear  to  have  been  made  in  good 
faith  for  such  amount.  If  it  appear  clear- 
ly from  the  whole  record  that  under  no  aspect 
of  the  case  the  plaintiff  could  recover  the  full 
^amount  of  his  claim  (I.  e.  the  amount  neces- 
sary to  confer  Jtirlsdictlon),  this  court  will  de- 
cline to  assume  Jurisdiction  of  the  case."  In 
this  case,  which  Is  simply  an  action  of  tres- 
pass, the  reoard  shows  wtthout  dispute  that 
there  were  no  circumstances  which  would 
justify  a  verdict  for  exemplary  damages,  and 
that  the  actual  damages  under  no  aspect  of 
the  case  could  exceed  one  dollar.  Hence,  un- 
der the  rule  above  quoted,  the  appeal  must  be 
dismissed. 

Beheading  deaiad. 


KBNNBDT  t.  LAKB  SUPSKIOR  TBRUI- 
NAL  A  TRANSFER  RV.  CO. 

Supreme  Oowt  of  Wlsconaln.    April  14, 18M.) 

RaTLIIOADS  — iKJtmtKS  TO  EVPLOTBB  —  CoirrRiBO- 
TOET  KaaiMBiica— Aasowmv  or  Bjbk. 

1.  Where  a  failroad  eoiDpanr  allowa  ashea 
tt  be  thrown  an  its  tracks,  and  as  employfi. 
while  coupQng  cars,  falls  over  theui,  and  is  in- 
jured, it  is  liable  therefor. 

2.  The  yard  fopetaaa  of  a  tennlaal  swftch- 
ing  companr  lOpetatiBC  over  4D  mites  of  imf^ 
and  70  8witcb«i,  whase  du^  re«uired  him  to 
aid  in  and  superioteod  the  switching,  ao^Ang  uone 
of  the  «rrew  on  the  approaching  switch  train, 
went  betwetn  the  ears  1o  maiie  a  canpting  whea 
ttHT  w«re  tiwae  tost  *nat.  and  atJIl  io  BK>tion, 
and  fell  over  a  piie  of  aabee  on  the  track.  The 
ashes  were  partially  covered  by  bqow  and  ice, 
and  th«  day  was  dark  and  meet  was  Mling. 
Held,  that  ib*  farefoaa  waa  not  as  a  nattw  qC 
law,  guilty  of  aantrihutwy  aqgligwiiat  ^^^I^ 
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3.  An  employd  cannot  be  deemed,  as  matter 
of  law,  to  have  sBBamed  the  risb  of  being  in- 
jured from  falling  over  piles  of  ashee  four  to 
eight  inches  high  on  the  track  in  going  between 
cars  to  make  a  oou[ding,  where  be  did  not  know 
of  their  exiatence.  and  at  the  time  they  were  par- 
tially covered  with  ice  and  snow,  and  the  day 
was  dark  and  sleety. 

Appeal  from  cflrcnit  court,  St  Croix  oounlsr; 
*E.  B.  Biuid7,  Judge. 

Action  by  James  D.  Kenned;  against  tbe 
Lake  Superior  Terminal  and  Transfer  Rail- 
way Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

This  action  was  commenced  July  2,  1882, 
to  recover  damages  sostained  by  tbe  plaintiff 
by  having  his  band  and  wrist  <TU8hed  aiu) 
mangled  wbile  In  tbe  employ  of  tbe  defend- 
ant,  December  22, 1881,  and  engaged  in  cwq>- 
llng  freight  cars  oa  the  defendant's  trades  In 
Snperior,  by  reason  of  the  aUeg^  negligence 
of  the  defendant  Tbe  issue  being  Joined, 
and  at  the  dose  of  tbe  second  trial  tliereof , 
the  Jury  returned  a  special  verdict  to  tbe  ef- 
fect: (1)  That  the  plaintiff  was  injnred 
while  in  the  employ  of  the  defendant;  (2) 
that  there  were  piles,  of  asbes  on  tiie  track 
of  tbe  defendant's  railway,  between  the 
ihUs,  at  the  Ume  and  place  of  tbe  acddent; 
(3)  that  the  defaidant  was  guilty  tst  a  want 
of  ordinary  care  in  permitting  such  ashes  to 
be  there,  and  such  ashes  did  make  said  place 
not  reasonably  safe  In  which  to  moke  the 
coupling  which  tbe  plaintiff  was  endeavw- 
Ingtomake;  (4)  that  the  defendant  bad,  for 
some  time  previous  to  the  accident  permit- 
ted persons  occupying  part  of  the  Paden 
Building  to  empty  their  ashes  on  the  track 
In  question,  after  the  fact  that  they  did  so 
was  known  to  tbe  defendant's  agents  hav- 
ing charge  of  the  tiadc;  (5)  that  such  want 
of  ordinary  care  was  tbe  proximate  cause  of 
the  injury  which  the  plaintiff  received;  (6) 
that  such  or  similar  ash  piles  had  been  there 
prior  to  the  accident  during  the  month  of  No- 
vember and  until  December  22,  1881;  (7) 
that  the  height  In  inches  of  such  ash  piles 
was  from  4  to  8  inches;  <8)  that  such  ash 
piles  were  not  made  or  placed  there  by  the 
defendant  or  any  of  its  servants  wbile  en- 
gaged in  the  service  of  tbe  defradant;  (8) 
that  such  ash  piles  were  of  such  a  nature, 
and  had  been  there  for  such  a  len^rth  of  time, 
that  tbe  defendant  or  Its  offlceis  and  agents, 
whose  duty  it  was  to  remove  obstructions 
from  such  places  in  the  exercise  of  ordinary 
tlili};euce,  ought  to  have  discovered  them  be- 
fore the  accident  and  Injury  to  the  plaintiff, 
and  removed  them;  (10)  that  the  plaintiff's 
stumbling  over  the  ash  piles  while  attempt- 
ing to  moke  the  coupling  was  tbe  proximate 
cause  of  his  injury;  (11)  that  tbe  plaintiff 
was  not  guilty  of  any  want  of  wdinary  care 
In  trying  to  make  tbe  eoni^lng  in  tbe  way  be 
did,  under  all  tbe  drcamstances;  (12)  that 
tbe  plaintiff  did  not  at  the  time  he  attempted 
to  make  the  coui^lng,  know  ot  these  ash 
pHes;  (18)  that  the  plaintiff  wouM  not  by 
the  exercise  of  m^nary  care,  have  discovered 
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the  existence,  dbaraeter,  and  location  of  tbe 
ash  piles,  which  be  dalms  onktrlbated  to  Ui 
Injury,  before  be  undertook  to  make  tbr 
coupling;  (X4)  that  tbe  fsct  tbat  tbe  cin 
were  coming  in  at  tbe  speed  they  were,  sod 
that  each  of  tbe  cus  to  be  coiqpled  had  apu 
it  douUe  deadwoods,  did  not  nwlBe  it  so  m- 
safe  that  it  was  any  want  of  wdlnazy  can 
and  prudence  for  the  plaintiff  to  attanpt  u 
make  the  coupling,  taking  into  oonaidentioc 
his  knov(4edge  of  the  drconwtuiees;  (13  , 
that  it  will  take  95,000  to  cmnpeiisate  thr 
plaintiff  for  the  l^juiy  he  reorived.  Piw 
the  Judgmrat  entered  ap<m  sucta  verdkt  ia 
favor  of  tbe  plaintiff  the  defendant  briogi 
this  appeal. 

Butler  &  BuUer,  for  appellant  Ross.  D«7- 
ee  &  Hanltch,  for  respondent 

GA8SODAT,  C.  J.  (after  stating  tbe  fads' 
The  main  tradE  ot  tbe  defendant's  railway  t' 
the  place  In  questi<m  runs  east  and  wen. 
and  crosses  Tower  avmue  at  right  an^e& 
Tbe  first  street  east  at  Tower  avenue  Is  Og- 
den  avenue,  and  tbe  first  street  east  tit  tka: 
Is  John  avenue.  Prom  Tower  avenue  ti- 
John  avenue  the  distance  is  more  than 
feet  Near  the  west  side  of  John  avenue  b 
a  switch  omnectlng  a  spur  or  stnb  trail 
with  the  defendant's  main  track,  and  on  tb- 
south'  side  thereof,  and  which  spar  xnA 
runs  west  from  tbe  switch,  and  parallel  i" 
and  foiw  feet  south  of  tbe  main  tiack  u* 
within  two  feet  ctf  the  east  sidewalk  ot  Taw 
er  avenue,  where  It  termlnateaL  On  the 
south  side  of  the  spur  track  is  an  aU^  par 
allel  with  it  and  nine  or  ten  feet  wide,  otn- 
nectlng  with  Tower  avenue  and  tbe  oth^r 
avraues  mentioned.  Immediate  nouth  cf 
the  west  end  of  tbe  spur  tra<&  and  the  ailt-r 
is  Paden's  Building.  mratimKd  in  tbe  verdkL 
extending  frMn  Tower  avenue  east  and  ak<c£ 
the  alley  for  a  distance  of  about  100  fe>t 
By  reason  of  that  building  the  spur  trac^  :i 
called  "IPBden  Spur."  Cermin  packing  coo- 
panics  had  their  offices  in  Paden's  Bultdiip. 
and  Paden  Bpar  was  used  for  storing  mw: 
and  other  freight  cars.  On  the  morning  r 
question  six  or  seven  freight  ears  attacbec 
to  each  othOT  were  standing  cm  tlie  west  euu 
of  Padoi  spur,  the  car  at  the  west  end  heiof 
a  meat  car,  standing  within  two  or  thr* 
feet  of  the  end  of  tbe  rails,  with  no  bumi^^'^- 
or  other  obstruction  to  prevent  cars  fr«>c 
running  oU  tbe  ends  of  the  taUs.  The  ev. 
denoe  In  behalf  of  tbe  iihilntiff  tends  to  prv^- 
that  the  morning  was  dark,  wet  and  slofv; 
with  rain  and  sleet  falllog,  and  some  sdok 
and  ice  on  tbe  ground,— b^ng  December 
1S81;  that  about  8  o'dock  of  that  momic,: 
the  plaintiff,  who  was  in  tbe  employ-  vt  tt- 
defendant  as  foreman  of  a  switching  ere* 
came  from  tbe  west  across  Tower  avenne  i: : 
the  main  tiadt  with  his  crew,  engrine.  as 
me  meat  car.  Intending  to  set  tlie  our  be  w 
thus  bringing  in  upon  PaA&a  Bpar,  next  : 
the  meat  car  thus  standing  on  tbe  west  es^ 
of  that  spur;  that  to  effie^  that  ptitject.  y 
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directed  bis  men  to  cut  off  the  meat  ear  on 
tlie  main  track,  Just  before  reacblDg  the 
switch,  and  then  to  pass  on  east  with  the 
engine  beyond  the  switch,  and  then  turn  the 
switch  and  back  Dp  on  Paden  spnr  with  the 
engine,  and  take  out  all  the  cars  standing 
thereon,  except  the  one  meat  car  standing  at 
the  west  end  thereof,  and  then,  after  taking 
those  cars  out  onto  the  main  track,  to  back 
up,  and  hitch  the  meat  car  so  standing  on 
the  main  track  to  the  rear  end  of  the  train, 
and  then  go  east  on  the  main  track  beyond 
the  switch  and  back  up  on  Paden  spur,  so 
as  to  bring  the  two  meat  cars  together;  that 
before  such  orders  of  the  plaintiff  were  exe- 
cnted,  and  Just  after  his  engine  had  so  pass- 
ed east  over  Tower  avenue,  the  plaintiff 
Jumped  off  the  engine,  and  went  to  Paden 
spnr,  and  polled  the  pin  which  coupled  the 
meat  car  thereon  to  the  other  freight  cars; 
that  he  then  stepped  out  onto  the  main  trax^; 
that,  observing  that  the  meat  car  standing 
on  Paden  spcr  was  very  near  to  the  end  of 
the  raOB,  and  liable  to  run  oCT,  he  thought 
he  would  try  the  brake  thereon,  and  for  that 
purpose  climbed  up  the  ladder  on  the  north 
side  and  at  the  west  end  thereof,  and  then 
went  on  the  top  to  the  east  end  of  that  car 
and  tried  to  set  the  brake,  but  found  the 
chain  was  too  long  and  would  not  set,  and 
then  climbed  down  the  same  ladder  and  put 
some  blocks  of  wood  under  tbe  wheels  of  the 
meat  car,  at  the  west  end  thereof,  so  as  to 
prevent  it,  when  being  coupled  to  the  other 
cars,  from  running  off  the  rails  onto  the 
sidewalk;  that  he  then  went  out  along  the 
main  track  towards  the  other  meat  car  stand- 
ing thereon,  to  get  Its  number;  that  attont 
that  time  his  crew  coupled  onto  It,  and  start- 
ed with  it  east;  that  by  reason  of  the  weath- 
er he  then  walked  up  and  down  on  the  main 
truck,  waiting  for  the  cars  to  be  set  in  on«the 
Paden  spur;  that  when  he  saw  them  com- 
ing he  obeerred  that  there  was  no  ooe  to 
make  the  coupling,  and  so*  with  the  Intenticm 
of  making  the  coupling  himself,  be  walked 
to  the  side  of  the  coming  cars,  moving  at 
from  three  to  five  miles  per  honr,  and  gave 
tbe  car-length  signal,  and  as  they  came  near- 
er he  repeated  the  same,  and  then  gave  a  sig- 
nal to  slow  up;  that,  as  the  link  of  the  mov- 
ing car  was  banging  down  pretty  low,  he 
tried  it  to  see  whether  It  was  loose;  that  he 
then  gave  the  stop  signal,  which  was  not 
obeyed,  and  then  gave  another,  and  went  in 
to  make  the  ooupltng  when  the  cars  were 
two  or  three  feet  apart;  and  while  In  the 
act  of  guiding  tbe  link  to  get  It  under  tbe 
deadwoods.  be  stumbled  with  his  right  foot 
over  the  piles  of  ashes  mentioned  in  the  ver- 
dict, and  grabbed  hold  of  the  end  of  the  lad- 
der, and  raised  himself  up,  and  the  dead- 
woods  caught  bis  hand  and  wrist,  and  crash- 
ed and  mangled  tbe  same  so  that  amputa- 
tion became  necessary. 

1.  The  first  10  findings  of  the  Jury  men- 
tioned In  the  foregoing  statement  appear 
to  be  sostalned  by  the  evidence.  Those  find- 


ings establish  tbe  negligence  of  the  defend- 
ant In  not  furnishing  a  reasonably  safe  place 
to  couple  such  cars,  and  that  such  negligence 
was  the  proximate  cause  of  the  plaintitTs 
injury.  In  Bessex  v.  Railway  Co.,  45  Wis. 
477,  it  was  held  to  be  the  duty  of  the  com- 
pany to  keep  Its  tracks  free  frcnn  obstruc- 
tions which  would  render  the  moving  of  cars 
along  them  unnecessailly  hazardous  to  Its 
employ^  charged  with  that  work;  and  if, 
In  consequence  of  Its  neglect  of  that  duty, 
such  an  employe  was  injured,  the  company 
might  be  held  liable  for  the  injury;  that  in 
such  a  case  the  negligence  of  the  agent  of 
tbe  company  having  the  care  and  control 
of  one  of  Its  yards  In  permitting  obstruc- 
tions to  accumulate  along  tbe  tracks  in  such 
yard  was  the  negligence  of  the  company. 
Such  rules  have  repeatedly  been  sanctioned 
by  this  court  Hulehan  v.  Railway  Co.,  58 
Wis.  319,  17  N.  W.  17;  Id.,  68  Wis.  526,  32 
N.  W.  529;  Nadau  v.  Lumber  Co.,  76  Wis. 
127,  43  N.  W.  1136;  Johnson  v.  Bank,  70 
Wis.  421.  48  N.  W.  712;  McClamey  v.  Rail- 
way Co..  80  Wis.  280.  49  N.  W.  963;  Stack- 
man  V.  Railway  Ca,  SO  Wis.  432,  50  N.  W. 
404;  KeUeher  v.  Railroad  Co.,  80  Wis.  588. 
50  N.  W.  942;  Engatrom  v.  Steel  Co.,  87  Wis. 
171,  68  N.  W.  241;  Cadden  v.  Barge  Co..  88 
Wis.  409,  60  N.  W.  800.  This  question  was 
not  present  upon  tbe  former  appeal,  but  It 
was  Intimated  pretty  strongly  by  Orton,  O. 
J.,  that  the  only  caiue  of  action  which  had 
been  alleged  and  proved  by  the  plaintiff  was 
tbe  presence  of  the  heaps  of  a^es;  and 
that  that  cause  of  action  bad  been  with- 
drawn from  the  Jury  by  the  trial  court  87 
Wis.  28,  57  N.  W.  978. 

2.  The  other  important  questions  in  this 
case  are  .whether  the  plaintiff  assumed  tbe 
risk,  or  was  guilty  of  contributory  negli- 
gence. The  eleventh,  twelfth,  thirteenth, 
and  fourteenth  findings  of  the  Jury,  men- 
tioned in  the  forgoing  statement,  are  to  the 
effect  that  he  was  not  guilty  of  such  negli- 
gence. Tbe  plaintiff  had  been  the  foreman 
of  a  switching  crew  from  tbe  previous  Au- 
gust; at  first  on  a  night  crew,  and  then  on  a 
day  crew.  The  evidence  tends  to  prove  that 
his  duties  as  such  foreman  were  similar  to 
those  of  a  conductor;  that  be  had  a  hook,  and 
kept  track  of  all  transfers  of  ears,  the  tracks 
from  which  tbey  were  taken,  and  the  place  at 
which  they  were  delivered,  whether  empty  or 
loaded,  and  made  reports  of  the  same,  and 
looked  after  the  engine  in  general;  that  be 
was  to  keep  off  tracks  upon  which  trains  were 
liable  to  be,  and  to  have  geneml  charge  of 
the  running  of  tbe  switch  engine  and  tbe 
cars  attached  to  it,  and  to  couple  and  un- 
couple cars  when  helpers  were  not  present; 
that  the  defendant,  as  its  name  imports.  Is 
a  terminal  railway  company,  organizetl  by 
tbe  different  railway  companies  entering  Su- 
perior, and  Is  operated  for  the  benefit  and 
convenience  of  such  companies  In  reaching 
tbe  widely  scattered  docks  and  other  indus- 
tries doing  bnsliieBs  at  Supei1|6^, 
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tracks  of  the  defendant  at  Superl<»:  are 
t»isive,  and  besides  It  has  tbe  prirltege  of 
using,  and  does  use,  tbe  tracks  and  yards  of 
the  otber  cotofMiDtes  menttooed,  so  tbat  tbe 
vwltebing  crew  of  which  the  piaintKT  whs 
mch  foreman  used,  tn  the  course  of  this 
wnk,  Bome  40  mRes  at  track  and  70 
switches,  besides  numerous  spur  tracks,  In 
yv.TAB  and  upon  tracks  In  different  parts  of 
the  city,  and  several  miles  apart  In  TtCw 
of  th««e  things,  and  tbe  gen«»l  natnre  rf 
tbe  plaintUT's  duties,  asd  the  facta  which 
the  plaintiff's  evidence  tends  to  prove,  as 
Indicated,'  tbat  the  morning  was  dark,  wet, 
and  sloppy,  with  rain  and  sleet  faUlng,  and 
some  snow  aad  lee  on  tbe  grooad,  we  canaot 
say,  as  a  matter  of  law,  tbat  tbe  plalnUfT 
was  guUty  of  eontrllmtory  n^ltgence.  The 
verdict  Snds  that  tike  ash  pUee  were  from 
four  to  eigbt  Inches  t^cli,  and,  ainoe  tbey 
were  covered  with  snow  and  Ice,  they  might 
very  easily  be  unobserved  otxe  walking 
over  ttacni  upon  such  a  morning  and  under 
tbe  circumstances  raenttoned.  Tbe  case  Is 
very  dUTereot  than  It  would  have  be«n  tf  tbe 
plaintHTs  duties  had  required  him  to  ob- 
serve and  ma^  safe  tbe  coodltlMi  of  tbe 
tracks  ba  tbe  yard  where  Paden  spur  was 
situated.  We  cannot  say,  under  tbe  circum- 
stances mentioned,  as  a  matter  of  law,  tbat 
the  plaintiff  assnmad  tbe  risk.  Tbls  cMirt 
has  repeatedly  held,  la  effect,  that  before 
am  emplspA  can  be  beM  te  have  assumed  an 
auBiMl  or  extiaordiaary  risk,  he  most  know, 
or  have  reaasnable  means  of  koowlag  of, 
the  pre<dse  danger  to  which  be  Is  expesed, 
-and  wMch  be  t^us  assuuei;  and  tbat  a 
mere  vague  surmise  of  the  posslMIity  of 
danger  Is  not  enough  to  take  the  case  from 
the  yary.  Dorsey  v.  OoBStroetlou  Co^  42 
Wis.  063.  In  tbat  case  Ryan,  a  J.,  said.  In 
effect,  that  even  where  those  operating 
trains  have  actual  knowledge  of  tbe  dBDj^rer- 
ous  proximity  of  adjacent  objects,  yet  tbat 
it  would  be  nnrettsoBaJjle  to  requiiie  them 
"to  retain  constantly  in  tbetr  minds  an  ac- 
curate proflle  of  tbe  route  of  tbelr  employ- 
ment, and  of  eeUateral  places  and  things, 
so  as  to  be  always  diargeabte,  as  well  by 
nl^tt  as  by  day,  with  notice  of  tbe  precise 
relation  at  the  train  to  adjacent  objects." 
Id.  S09t.  This  hugaage  is  peculiarly  appl^ 
caMe  here.  To  the  same  effect,  Kadan  v. 
Lumber  Co.,  76  Wis.  132.  43  N.  W.  1135; 
Kelleher  v.  RaUroad  Co.,  SO  Wis.  584,  50  N. 
W.  &42;  Haley  v.  Lumber  Co^  81  Wis.  426, 
51  N.  W,  321.  96a;  Coif  v.  Railway  Co.,  87 
Wis.  276,  58  N.  W.  406.  Tbe  plaintiff  testi- 
fied positively  that  be  aaw  tbe  ash  piles  after 
the  injury,  but  never  saw  tliern  before  tbe 
ac^denrt;  sod  Ids  testintoay  Is  nndispnted 
as  to  thai  fact.  Tbe  tmiy  remaining  (|ue»- 
tlon  i^n  tbe  point  w«  are  now  eonsld«4ng 
Is  w better  the  plaintiff  was  guilty  of  any 
want  of  ordinary  care  hi  falling  to  observe 
tbe  saft  pUes  before  or  at  tbe  time  be  at- 
tempted to  make  the  coupltng.  Under  the 
facts  and  dscmnntnttces  mentioned,.  «e  canr- 


not  say,  as  a  matter  of  law,  that  the  plaintiff 
was  guilty  of  socta  want  of  ordiujur  can. 
bat  must  b(dd  that  tl^  Question  was  proper- 
ly submitted  to  the  jury.  The  finding  of  tbe 
jury  tn  favor  of  the  plaintiff  upon  tltat  <iues- 
tkBB  la,  tber^tore,  condoatve.  Tbere  air 
numerous  exceptions  In  tbe  case,  bat  wbar 
has  been  said  disposes  of  all  qneetloBS  ca'J- 
tse  tor  consideration.  Tbe  ludsment  of  Ae 
drentt  ooort  la  aflrmed. 


TRUSTEES  OP  ST.  CLARA  rEJTALE 
ACADEMY  OF  SINSINAWA  MOTTND 
DELAWARE  INS.  CO.  et  aL  SAME  v. 
MILWAUKEE  MECHANICS'  IKS.  CO 
et  Rl.  SAME  V.  NORTHWESTERN  NAT 
INS.  CO.  et  aL  SAME  v.  BOCKFOBD 
INS.  CO.  et  aL 

(Sopreaw  Cowt  of  Vnaeonsln.  April  14.  ISK. 
Bqcitt  —  BcFOBVATiO!*  or  Iinint&Mci  Roi,»ct  — 

StiSTAKB— EvnMHOB  —  PRACTrcB— ACVBOOn  I*- 

voi;.viNa  Equitabu  asd  Laa^i.  iucas — Jom- 

HBNT. 

1.  To  authorize  the  reformation  of  an  iu^nr- 
nince  policy  on  the  ground  of  mistake,  tlie  m»- 
take  mntt  have  been  uutoaL 

2.  An  insaraBoe  peHcr  was  nsaed  oa  a 
bouse,  under  coDHtruction  a  contract**!-,  to  tbr 
owiier  of  the  building,  who  had  tigned,  in  tbe 
eoBtract  for  tbe  construction  of  the  buiiifin^  tu 
insuiv  tbe  Ijnildmc  during  cDoatractisn  fat  tbe 
boiefit  of  the  contntctor,  as  his  interest  naij^rt  ap- 
pear. The  owner  of  ttie  builJisg,  in  nexutiatiQ.c 
for  the  insnrance.  did  not  ret|«est  that  tfic!'  tntpr- 
eat  of  tile  eontractM'  be  hisntvd,  oer  was  the 
insucaace  agent,  to  whom  tbe  swacr  left  tbe 
matter  aa  to  the  form  of  the  policy,  aware  that 
tbe  owner  desired  to  have  the  inter«t  of  tV 
contractor  insnred.  Held,  that  a  refurmtMc 
of  tbe  policy  sa  aa  to  insure  tike  interne  of  the 
contractor  was  not  authorised. 

3.  Under  IU>v.  St.  |  2844.  woviding  that 
where.  In  any  action,  there  aliall  arise  twnrf 
triable  by  a  jury  and  by  tbe  coart,  tbe  coart 
■ball,  in  ita  diseretioa,  order  tlie  trial  ot  cither 
to  be  first  had,  and,  "when  both"  shall  be  f*m»i. 
render  judgment,  it  is  error  in  an  action  on  u 
hisnranee  policy,  where  a  claim  ii  made  hj  tbe 
contractor  of  the  bajldfaag  insored  a^int  tbr 
owner,  and  the  polity  is  sought  hy  tocb  n*- 
tractor  to  be  reformed  so  as  to  indude  his  inti^ 
est  in  the  building  as  builder,  to  opder  tb^  ref- 
onaotioD  of  the  contract  on  the  tifal  af  such  «4- 
oitable  iasa^  before  the  ather  knaes  haw  bete 
tried. 

Appeal  from  ctrcutt  cowt,  Dana  ossnRj: 
Bobert  G.  SlebedEer,  Judges 

Actlou  by  the  trusteea  of  St.  CSan  Fenuto 
.  Academy  of  Slnsinawa  Moand,  of  the  state  of 
Wtacoosln,  against  tbe  Delaware  Inamanre 
Company  and  another,  and  against  tbe  Mil- 
waukee Mechanics'  Insuranoa  Company  aad 
aootiaer.  and  ^aiast  tbe  Northwestern  Na- 
tioaai  Insurance  Company  and  anoCber.  anil 
against  the  Rockford  lastnaace  ONnpaay. 
etc.,  and  another.  From  indgmenn  for  de- 
fendint  W.  J.  McAlplae^  the  detfendaat  iimm- 
anee  companies  appeal.  Reversed. 

These  actions  were  upon  fanr  iasnraaea  p(4- 
Icies,  issued  November  8,  18M,  by  the  d»- 
fMdant  coB^^aatea.  respectively,  for  f2.30i 
each,  and  there  was  otber  tasntaDos  writtea 
:  at  tha  same  date  tar  9aA0»i,  «H  oa.te  pUn- 
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tiff's  "two  and  one-half  gtxxy  brick  •blaj^ 
roof  BctiooUKnise,  iaclodl2i&"  etc,  "sttvate," 
etc.,  "pern^Mfon  htAag  gWen  to  effect  otiber 
lueunuoee,  and  mlso  to  complete  Uie  coutrve- 
tion  of  aid  batldlng.'*  The  compl^ts  oom- 
tained  the  nsuai  allesatious,  and  claimed  that 
a  total  k>Ba  of  the  insured  pit^rty  by  Are  oc- 
cuiTed  November  IK,  1803,  and  that,  at  the 
time  each  of  tte  polirles  was  Issoed,  the 
bulUUns  was  bi  precen  of  ceastnietl<s  by  the 
defendant  McAl|itDe,  the  contractor,  and  that 
the  contract  required  that  tt  should  be  ia- 
Bured  for  the  benefit  of  the  owner  and  saM 
coDtractior  as  will;  that  McAIplne  clalnis  that 
such  taisnraaee  was  taken  in  part  for  tds  ben- 
efit, and  that  he  has  am  iatereat  In  each  pol- 
icy to  the  eateat  of  his  Jobs,  aad  therefore 
he  was  made  a  def«adant  The  respecdre 
companies  answered,  contesting  their  HaUll- 
ty  for  the  loss.  The  defendant  McAipine  aa- 
swered,  setting  op  two  coonterdalms:  First. 
Tiiat  the  palitHea  no  issDedi  in  form  to  and  In 
the  name  of  the  plalntHt  covered  all  the  work, 
labor,  and  material  wrought  into  the  building 
by  hhn.  and  that  said  poUcles  wen  in  fact 
and  ia  equity  taken  out  and  procured  for  his 
use  and  benefit,  to  tbe  extent  of  Beenrlng  to 
him  the  poymeat  of  aU  Justly  dne  him,  which 
was  $2^,000  (of  which  4»,300  had  been  psM), 
and  were  Intended  tlie  plaintiff  and  the 
several  conapanles  for  his  ns8  and  benefit, 
and  <tf  the  plaintiff,  according  to  their  reepec* 
tive  interests;  that  the  plaintllC,  in  its  con- 
tract with  him,  had  agreed,  and  It  was  Its 
duty,  to  insure  said  building  in  Its  own  and 
his  name,  sufflcirat  to  corer  said  work  and 
materials,  to  be  made  payable  to  them  as 
their  IntM-ests  might  appear;  that  the  defead- 
ant  requested  the  plaintiff,  •  short  time  be- 
fore the  policies  were  iasoed,  to  porfect  such 
insmmnee;  that  the  ptatatiff  failed  to  obtain 
any  iaaurance  In  defendant's  name,  and  the 
only  policies  iasued  were  in  form  In  the  name 
of  the  plaintiff;  and  that,  at  the  time  at  the 
fire,  it  waa  indebted  to  hfm  for  woik  and  aut 
terlHl  in  tbe  sam  of  (13,500;  and  he  claimed 
damages  against  the  plaintiff  In  that  sum. 
Second.  That  the  plaintiff  fully  laiormed  tbe 
several  oonvtanies  of  the  defcadaat's  said 
interest,  and  the  plaintiff  relied  on  tbe  sope- 
rlor  skill  and  knowledge  of  tbe  companies  and 
their  agents  to  prepare  said  policies,  so  that 
the  rights  of  ail  parties  weakl  be  fvUy  pro- 
tected, and  they  knew  the  balMinK  was  Ija 
process  of  erection,  and  that  it  was  the  pleJa- 
lifTs  iatcDtioQ  to  insure  the  building  against 
loKH  by  fire  in  such  manaer  as  to  protect  the 
rights  of  all  parties  interested  tbopein.  and 
tluit  tt  requested  the  sereral  campanles  to 
prepare  said  policies  accordingly,  and  that  the 
agent  of  the  several  cMipanies  undertook  and 
agreed  so  to  do;  tliat,  by  mistake  and  Inad- 
vertence of  the  several  companies,  their  agent, 
and  the  plaintiff,  soch  insttrance  was  net 
offfvted  in  tbe  name  of  the  defendant,  but  in 
the  name  of  tbe  plaintiff  only;  tha^  at  tbe 
time  said  policies  were  issued,  the  several 
companies  knew  that  the  premises  bad  been 


mortgaged  to  the  Northwestern  Mntmi  BeUaf 
Aaaeeiation  ter  S10,000,  and  that  eaeh  agraad. 
to  inmine  said  property  subject  to  said  mort- 
gage, but,  throBgh  mistake  and  inedvertenoe, 
tbe  parties  to  said  poUcles  ffdled  to  insert  im 
them  tbe  fact  of  the  existenos  of  the  mort- 
gage, and  to  attach  the  proper  mortgage 
danse.  11m  defendant  prayed  ttiait  the  asr- 
eral  poUctea  ndgbC  be  itfaraed  and  canected 
so  as  to  contain  Ms  aame  in  addirira  ta  the 
plaiatlff*a,  and  express  Iteir  rigliutB  and  Inter- 
ests ther^  as  so  intaided;  tiut  a  statement 
be  Insefted  in  each  policy  that  the  pn^perty  Is 
jaortgaged  for  91iO,000  as  afoRsadd,  ar  by  at> 
tachiqg  thereto  the  proper  mortgage  cSansck 
The  defeadant  daimed  judgment  against  tlie 
sev<etal  companies  in  like  taaaner  aa  tt  the 
policies  had  been  written  as  so  lotenMU  and 
that  they  be  letormed  aa  aiSoresaM.  aad  tor 
geaerai  relief,  and,  if  n«i  r^nnei.  that  here- 
cov«r  tlie  damages  claiaicd  In  theftratooaBter^ 
claim  against  the  ptotaDUC.  Tbe  aereml  com- 
panies, in  reply  to  said  conntevclaims,  as  wdl 
as  by  anaww  to  the  several  eompiatats,  set 
up  various  matters  In  detonse  to  the  datoaa 
made  under  the  polldea,  and  coateaded  that 
tlie  several  policies  were  voU  and  af  aa  ef- 
fect. Tbe  several  companies,  in  fnrtlier  re- 
ply, denied,  in  substanoe;  tbe  allegations  re- 
lied oa  to  oMsdn  a  refiermBtioa  of  the  pottcies; 
denied  tlmt  they  had  any  notice  ar  knowledge 
as  to  the  boUding  coaftract  ar  its  terms  or  pro- 
TisioBs  before  the  ftre,  or  that  ttieir  agesit  in 
behalf  of  the  ptointiff  or  tho  defendant  lie- 
Alpine  undertook  or  agreed  to  prepare  said 
several  peUcles  so  as  to  protect  tbe  interest 
of  McAlplae  In  said  pnH>erty,  or  any  Interest 
therein  ef  any  person  or  corporation  other 
than  the  plaintiff,  or  otherwise  than  as  stated 
in  and  by  the  said  several  policies;  and  de- 
nied that  any  miataJce  thereki  or  osntaslen 
was  made  in  form  or  sohatance.  or  that  said 
Insurance  was  made  or  inteaded  for  the  mte 
and  beoedt  of  UcAlplae  to  miy  exteaC  ar  in 
any  manner  whatever;  aad  denied  that  it  -was 
so  intended  by  the  plaintiff;  and  alleged.  In 
snbstance,  that  the  said  policies  were  issued 
advisedly,  without  mistake  or  InadverteDce, 
and  that  no  other  contract  was  made  to  or 
with  tbe  plaintiff  tlian  Is  set  forth  in  the 
policies,  and  that  they  were  not  requested 
to,  and  did  not  at  any  time,  insnre  the  inter- 
est of  McAipine  la  the  propoty.  The  cases 
were  beard  together  on  the  same  proofs;  and 
the  ooart  found,  among  other  tlklngs,  that  It 
was  the  nadcrHtaadlng,  tntcnUga,  aad  agree- 
ment  between  Use  ptointLff  and  each  of  said 
companies  to  inaore  said  boildiBg  against  loss 
by  fire  so  as  to  protect  ell  parties  havtog  tn- 
tercsts  ttiereln,  UwlMHag  the  {riaintlff,  tbe 
Northwestem  MsAaal  Belfex  Association,  as 
mortgagee,  and  the  defendant  McAipine,  as 
they  might  appear;  that  Sister  Mary  Kd- 
nnnd,  who  repreeented  the  plaintiff,  and  de- 
fendant McAipine,  stoted  to  H.  B.  Hohblna, 
the  agent  of  the  several  companies  to  making 
said  insarance.  that  she  was  ignorant  as  to 
liow  anch  laauraace  on  an  Inooppleted  build- 
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tng  Bhoald  be  taken  oat  In  order  to  inaore  it, 
and  that  she  left  to  said  scent  tbe  matter  ot 
the  azimngement  of  the  contract  of  ioannutce. 
a^  the  writing  of  the  poUdea.  In  snch  man- 
ner aa  to  Insure  said  property  agaiiut  dam- 
age by  Are,  and  protect  all  putlea  having  In- 
terests therein;  that  safd  Bobbins,  as  sacta 
agent,  in  writing  snch  polldea,  labored  tinder 
a  mistake,  bellering  that.  U  be  Issued  them 
In  the  name  of  tbe  idalntUf,  th^  would  pro- 
tect all  pardea  in  Interest,  Including  the  In- 
terests of  the  Northwestern  Mntoal  Relief  As- 
sociation and  defendant  McAlptaie.  aa  th^ 
might  aK>ear,  and.  In  accordance  with  sodi 
Intention,  arrangement,  and  agreement,  aald 
prc^)ert7  was  Insured  against  all  loss  by  rea- 
son of  fire  tm  the  part  at  the  plaintiff,  ct  tbe 
Northwestern  Hutnal  Belief  jLssodatlon,  as 
such  mortgagee,  and  the  defendant  MeAlpine; 
that,  at  the  time  of  the  fire,  the  buUdlng  was 
of  the  value  of  about  928,000,  and  there  was 
destn^ed  of  labor  and  material  wrought  Into 
the  same  to  the  value  of  $20,000.  The  court 
gave  Jndmnent  In  each  case,  reforming  and 
amending  the  policy  Involved  In  It  by  Insert- 
ing therein  the  name  of  the  defendant  Mo- 
Alplue  js  one  at  the  assured,  so  that,  when 
reformed  and  amended,  It  should  name  the 
plaintiff  and  McAli^e,  as  their  respective  tai> 
terests  should  amear,  as  the  parties  Insured, 
and  also  by  attaching  to  said  policy  the  mort- 
gage clause  as  established  by  law,  describing 
the  premises  Insnrad  as  subject  to  a  mortgage 
of  $10,000  made  by  the  plaintiff,  with  snch 
adpaiatUfoa  and  conditions  as  are  contained  in 
the  standard  mortgage  clause  of  the  state  ot 
Wisconsin;  and  Judgmott  was  given  against 
each  of  the  companies  In  favor  of  McAlplne 
ft>r  the  costs  of  snch  equitable  counterclaims. 
The  legal  causes  of  action  agalD«»  the  several 
companies  have  not  been  tried,  nor  the  coun- 
terclaim at  HcAlplne  against  the  plaintiff. 
Each  of  the  defendant  companies  appealed 
bom  the  judgment  so  rendered  against  It,  and 
the  caaea  were  argued  together. 

F.  J.  &  O.  F.  Lamb  and  H.  W.  Chynoweth, 
tor  appellanta.  Bashford,  O'Connor.  PoUeya 
&  Ayiward,  A.  6.  Zimmerman,  and  B.  W. 
Jones,  for  respondents. 

PINNBY,  J.  (after  steting  the  facts).  The 
ooneloslwi  of  the  circuit  court  that  the  sev- 
eral insurance  policies  in  question  should  be 
reformed  adding  to  each  of  them  the 
nanal  mortgage  clause  showing  the  existence 
of  a  mortgage  on  tbe  Insured  property,  run- 
ning to  the  Northwestern  Bfntnal  Relief  As- 
sociation, In  the  amount  $10,000,  and  con- 
taining stipulations  and  conditions  provided 
for  by  law  and  by  tiie  standam  p(dlc7  to  be 
fnsoted  in  the  mwtgage  clause,  is  sustained 
by  the  evidence,  and  was  not  contested.  The 
only  cMttested  question  Is  whether  the  find- 
ing tha^  the  defoidant  McAlplne  Is  «ititied 
to  recover  Judgment  against  the  plaintiff  and 
the  several  insnrance  companies  refbrmlng 
he  sevenl  pollclea  In  question  by  inserting 


his  name  after  the  name  of  the  ptalntiff  u 
one  of  the  assured,  and  by  Inserttng  tbereaft- 
er  tbe  words  "aa  tb^  respectire  Interesa 
may  B.psmr."  Thla  Is  whi^  a  qnestkm  ni 
Act,  and  depends  entirely  upou  tlw  tcsd- 
mmy  of  Sister  Maiy  Edmond.  who  npn- 
srated  tbe  plaintiff  In  securing  these  pollaes, 
and  the  testimtmy  of  H.  B.  Hobblna.  tbe 
agent  of  the  several  companies,  who  negoti- 
ated the  tosuranoe  and  issued  the  poUcicf 
in  suit  on  their  behalf.  There  la  no  «»- 
fllct  or  contradietiMi  betwem  these  witnm- 
es.  On  the  8th  ftf  November,  1888.  EbiMfns 
called  on  Sister  ICaiy  Edmond,  In  revpoose 
to  a  letter  from  her  saying:  "An  our  build- 
ing Is  being  roofed,  we  aak  you  to  come  to 
Bdgewood  at  once,  to  atteiul  to  tiie  insoF 
ance.  *  *  •  We  are  most  anxious  to  se- 
cure outaeives  against  loss."  Tbe  piwiBf^" 
by  a  provision  in  the  building  contract  with 
McAlpine,  bad  agreed  to  effect  insurmnce  oe 
the  building  In  Ite  own  name,  and  in  ttie 
name  of  McAlplne,  against  loss  by  llie,  io 
snch  sums  as  might  from  time  to  time  ly 
agreed  upon,  *'tiie  pidlcles  being  made 
cover  work  incorporated  In  tbe  building,  aikl 
materials  for  the  aame  In  or  about  tbe  preii>- 
laea,  and  made  payable  to  the  parties  to  tb- 
contact  as  their  Interest  mi^  appear." 
Ali^e  requested  the  plaintiff  to  procure  in- 
surance shortly  before  the  date  of  the  poh- 
clea.  Slater  Mary  Edmond  describes  tbr 
transaction  In  respect  to  tbe  Insonuwe.  a 
substance,  as  follows:  "I  told  Mr.  K>bbin> 
I  didn't  understand  how  lasurance  was  tak- 
en out  on  a  building  In  course  of  »ecti<KL 
and  that  I  left  entirely  Into  his  hands  to  at- 
tend to  It"  On  being  adnd  what  ms  saiJ 
during  tbe  interview  with  Bobbins  In  rela- 
tion to  McAlplne  and  his  interest  In  tbr 
buildtng,  she  answered.  "I  have  no  reco11e<  - 
tton  of  Mr.  McAlplne'a  name  being  mentioa- 
ed."  and  further  testified  that  she  bad 
recollection— that  Is.  no  distinct  recoUectioc 
—in.  regard  to  the  contractor's  name  beinx 
mentioned;  that  she  thought  HobMns  knev 
that  the  building  was  being  built  by  a  con- 
tractor; that  Hobblna  asked,  she  thought 
the  amount  at  the  contract,  and  eveiTthinf 
eoimected  vrith  the  building;  that  she  v*f 
him  $32,406  was  the  amount  of  the  cootnci 
but  nothing  was  tbea  said  aa  to  the  amoos' 
that  had  beoi  paid.  Hobbins  examined  tb- 
building,  and  thought  he  could  only  put  cc 
$16,000  Insurance.  The  policies  were  recejr- 
ed  two  days  bvton  the  fire,  and  she  nude  »- 
examination  of  them.  Bobbins  testified  tln- 
tbe  sister  said  ahe  did  not  know  how  tbe  :c- 
surance  should  be  written,  on  account 
there  being  a  contractor  building  It;  and  -<■ 
Insured  it  in  the  way  he  did.  mppo^ng  th^ 
bad  an  insurable  Interest,  having  had  cbf 
otb«-  Insurance  (on  tbe  other  building  in  tbe 
name  of  the  lYustees  of  St  Clara  Acndemr 
and  that  he  wrote  thla  isp  the  same  wa; 
He  testified  that  the  contractor'a  name  w« 
mentioned:  that  he  was  told  th^  had  pa'£ 
$9JMX>  Ml  the  contract;  that  be  knew  of  tbr 
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110,000  mortgage,  and  that  prorislon  was  to 
be  made  for  It;  tbat  she  said  she  would 
leave  It  to  blm  to  write  the  Insurance,  be- 
cause be  had  written  all  the  other  insni-ance; 
that  be  told  her  the  building  was  far  enough 
along  for  $15,000,  and  this  was  afterwards 
to  be  increased  to  $2S.O0O,  and  that  was 
virtually  all  there  was  of  it.  On  cross-exam- 
ination, be  said  he  insured  the  Trustees 
SL  Clara  Academy,  and  gave  them  these  pol- 
icies; that  no  mistake  was  made  In  writing 
the  policies  that  he  knew  of;  that  he  was 
not  requested  by  the  sisters  to  Insure  Mc- 
Alpine's  interest,  and  did  not  write  tiia  name 
in  the  policies  for  that  reason.  His  risk 
would  be  what  is  called  a  "builder's  risk," 
as  contractor.  Being  asked  If  it  was  his  in- 
tention wben  be  wrote  the  policies  to  protect 
the  Interests  of  all  the  parties,  he  said,  "I 
couldn't  say  that,  as  1  supposed  I  insured 
the  sisters;"  that  the  thought  tbat  was  on 
his  mind  was  that  be  was  insuring  the  build- 
ing; that  he  was  not  asked  to  insure  specific- 
ally the  interest  of  the  sisters  or  any  particu- 
lar interest;  that  it  was  stated  that  McAl- 
plne  was  the  contractor,  and  that  there  was 
a  mortgage  on  the  place.  There  was  no  ctI- 
dence  to  show  tbat  Bobbins  had  any  knowl- 
edge of  the  contract  between  the  plalntllE 
and  McAlpIne  to  procure  Insurance  on  the 
building.  This  la.  In  substance,  all  the  ma- 
terial evidence  on  the  vital  question.  It  does 
not  present  a  case  for  correction  or  refor- 
mation of  contracts  of  insurance,  for  it 
wholly  fails  to  show  that  any  such  contract 
or  agreement  was  ever  made  as  between 
the  contractor,  McAlplne,  or  any  one  in  bis 
behalf,  and  either  of  the  insurance  compa- 
nies, or  that,  as  between  them,  any  such  con- 
tract was  ever  contemplated  or  Intended. 

The  case  for  correction  or  reformation  of 
the  p<dicieB  by  inserting  McAlpine's  name  in 
them,  as  sought,  fails  at  the  very  thresh* 
bold,  and  Is  neither  more  nor  less  than  an 
application  to  the  court  to  make,  by  Its  judg- 
ment, contracts  which  the  parties  have 
wholly  failed  to  make  for  themselves.  This 
is  not  a  case  where  there  has  t>een  a  mutual 
mistake  either  of  fact  or  of  law.  It  is  a 
case  where  the  minds  of  the  parties  to  the 
supposed  contracts  have  never  met,  either 
on  the  terms  expressed  in  the  policies  or  any 
other  terms.  Here  there  were  no  contracts 
to  express.  There  had  been  no  agreement 
for  Insurance,  and  there  was  no  privity  or 
contractual  cqnnectlon  or  relation  between 
the  parties.  The  agent  of  the  companies 
bad  no  knowledge  of  the  agreement  to  in- 
sure between  the  plaintiff  and  McAlpine; 
did  not  know  that  he,  or  any  one  In  his  be- 
half, desired  any  Insurance  on  hia  interest 
in  the  property;  and  the  evidence  Is  dear 
and  decisive  that  the  agent,  Bobbins,  bad 
not  been  requested  by  any  one  to  insure  Mc- 
AlpIne, or  to  make  him  a  party  to  the  poli- 
cies for  any  purpose  whatever.  The  insur- 
ance was  made  to  the  plaintiff  &b  owner, 
and  for  a  period  of  three  years.    When  It 


Is  said  tbat  *a  written  agreement  may  be 
corrected  or  reformed  so  as  to  express  and 
carry  out  the  intention  of  the  parties,  this 
must  be  xmderstood  as  applying  to  the  In- 
tention of  the  parties  by  reason  of  some 
mutual  agreement  made  between  them,  and 
upon  which  their  minds  have  actually  mu- 
tually met,  and  not  to  some  real  or  conjec- 
tural Intention  they  may  have  separately  en- 
tertained, but  which  never  acquired  the 
character  of  real  contractual  Intention.  As 
applied  to  the  present  case.  It  was  not 
enough  that  McAlpine,  or  the  plaintiff,  or 
both  of  them.  Intended  to  have  the  property 
insured  for  them  as  their  interests  might  ap- 
pear. It  was  necessary  for  them,  in  order 
to  have  the  relief  demanded,  that  the  de- 
fendant companies  or  their  agent  so  under- 
stood the  matter,  and  undertook  or  agreed 
to  write  the  Insurance  accordingly.  While 
It  Is  not  material  what  language  the  parties 
used  to  express  their  mutual  intent,  the  court 
will  carry  It  into  effect,  and  reform  the  in- 
strument accordingly.  StUl  It  is  only  such 
common  Intent  that  the  parttes  have  arrived 
at  or  expressed  tbat  the  court  will  effectuate 
by  means  of  its  extraordinary  powers  over 
contracts  and  written  Instruments,  and  In 
such  cases  It  will  act  only  upon  the  most 
clear  and  positive  proof  of  mistake  or  fraud. 
The  writing  must  l»e  taken  to  contain  the 
real  contract  until  the  contrary  Is  establish- 
ed by  the  clearest  and  most  satisfactory  evi- 
dence, and  a  mere  preponderance  of  evi- 
dence will  not  suffice.  Lake  v.  Meacham,  13 
Wis.  35&,  382;  McClellan  v.  Sanford.  26 
Wis.  595,  607;  Blake  Opera-House  Co.  v. 
Home  Ins.  Co.,  73  Wis,  667,  41  N.  W.  968; 
Heame  v.  Insurance  Co.,  20  WaU.  400; 
Soutbai-d  V.  Curley,  134  N.  Y.  154,  31  N.  B. 
330;  Groff  v.  Robrer,  35  Md.  327;  Tripp  v. 
Hasceig,  20  Mich.  263.  The  evidence,  fOr 
the  reasons  stated,  falls  to  bring  this  case 
within  the  principle  of  the  rule  invoked  by 
respo-adents'  counsel,  in  support  of  which 
they  have  cited  many  cases,  and  which  is 
concisely  stated  by  Justice  Miller  In  Wil- 
liams V.  Insurance  Co.,  24  Fed.  625.  tbat 
'*where  an  instrument  fails  to  represent 
what  both-parties  had  Intended  to  have  It 
represent,  and  one  party  had  drawn  up  the 
instrument,  and  tlie  other  party  merely  ac- 
cepted it,  and  the  fault  was  oa  the  party 
drawing  up  the  Instrument,  it  may  be  re- 
formed." This  Is  cleariy  stated  by  Justice 
Harlan  In  SneU  v.  Insurance  Co.,  98  U.  8. 
85,  where  it  Is  said  that,  "in  the  attempt  to 
reduce  the  contract  to  writing,  there  has 
been  a  mutual  mistake,  caused  chiefly  by 
tbat  pariy  who  now  seelcs  to  limit  the  In- 
surance to  an  interest  In  the  property  less 
than  that  agreed  to  be  insured.  The  wrft- 
ten  agreement  did  not  effect  that  which  the 
parties  Intended.  •  •  •  He  [the  assured] 
trusted  the  Insurance  agent  with  the  prepa- 
ration of  a  written  agreement,  which  should 
correctly  express  the  meaning  of  the  con- 
tracting parties.  He  is  not  chargeable  .with 
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negligence  becaoee  he  rested 'in  th&.  belief 
that  the  poUcy  would  be  prepared  In  cod- 
iormity  with  the  contract."  And  It  was 
held  that,  upon  discover^  of  th«  mistake,  he 
was  entitled  to  reUef.  Other  cases  to  the 
same  effect,  and  also  showing  under  what 
circumstances  relief  will  be  granted  for  mis- 
take of  law.  were  cited  bj  respondents'  ooun- 
ael.  We  think  the  evldenoe  wholly  tails  to 
show  mistake  either  of  fact  or  of  law,  but 
that  it  does  appear  that  there  was  no  con- 
tract or  meeting  of  minds  between  McAlpine 
and  the  insurance  companies,  or  either  of 
them,  or  any  one  acting  for  them,  to  insnrc 
his  interest  The  finding  of  the  circuit  court 
upon  this  branch  <^  Uw  caBe  is  clearly  er 
roneons. 

2.  There  has  been  no  trial  of  the  legal 
causes  of  action  stated  in  the  compkilats  in 
these  actions^  nor  has  there  been  any  trial 
of  the  connterclaims  pleaded  In  tbem  by  Mo- 
Alpine,  In  form  as  legal  causes  of  action 
against  the  plaintiff.  If  the  iDSnrance  com- 
panies should  BDCceed  in  defending  against 
the  pedicles,  the  trial  had  in  these  actions 
and  these  appeals  will  prove  to  have  been  an 
idle  waste  of  time  and  money.  The  judg- 
ments rendered  on  the  coontecdtoims  of  Mc- 
Alpine against  the  insurance  companies  cer^ 
taioly  defiuit^y  and  finally  determined  all 
the  matters  embraced  in  sncb  counterclaims. 
Though  characterized  as  orders,  they  are  es- 
sentially judgments,  and  conclusive  adjndi' 
cations  of  the  matters  embraced  in  them,  un* 
til  reversed.  They  are  final  adjudications  of 
a  part  of  the  merits  Involved  in  the  cases, 
leaving  other  and  very  important  portions 
not  only  not  adjudicated,  but  untried.  The 
statute  (section  2844)  provides  that  "when, 
in  any  action,  there  shall  aiise  issues  triable 
a  Jury,  and  other  Issues  triaMe  by  the 
conrt,  the  court  Bball.  in  Its  discretion,  di- 
rect the  trial  of  the  oae  or  the  other  to  be 
first  had,  according  t*  the  nature  of  the  1»- 
Buea  and  tte  interests  of  justice,  and  judg- 
ment shall  be  given  upon  both  the  verdict 
and  the  finding  of  the  court,  when  i)oth  shall 
be  found.  Bat  no  Issae .  need  be  tried  the 
disposition  oi  which  is  not  necessary  to  tm- 
able  the  court  to  render  the  appropriate 
judgments"  There  can  be  but  one  final 
judgment  In  the  case,  and  that  must  dispose 
ot  all  the  issues  and  the  rights  of  the  par* 
ties.  Sellers  t.  Lnmbering  Oo.,  36  Wis.  S86; 
Scott  V.  Rrese,  38  Wis.  636;  BUiger  v.  Hel- 
ler, 40  Wis.  544;  Treat  v.  Hlles,  75  Wla  265, 
44  N.  W.  1088;  Sherman  v.  Lumber  Oo.,  77 
Wis.  23,  45  N.  W.  1079;  Gage  v.  Allen,  84 
Wis.  330.  54  N.  W.  627.  Under  our  practice^ 
there  is  no  such  thing  as  an  inteiiocutory 
Judgment.  Sellers  v.  Lumbering  Co.,  supra; 
Singer  v.  Heller,  supra.  And  as  was  said  by 
Cote,  J.,  in  Sellers  v.  Lumbering  Co.,  supra: 
"The  distinction  Is  broad  between  an  'order* 
and  'judgment,'  and  they  are  not  to  be  con- 
founded in  practice."  It  follows,  therefore, 
that  the  Jnd(^ents  here  appealed  from  are 
erroneoust  in  that  they  cannot  be  maintained 


elth^  as  Mders  or  as  intertecwtwy  Judg- 
mrats,  bvt  are  really  Jw^meata  deterrainii^ 
a  part  only  of  the  Issues  and  rights  of  the 
parties,  rendering  a  further  jvdgmeat  neces- 
sary to  a  fltial  determination  of  the  rights 
of  the  parties  la  the  actions.  Rer.  St.  | 
2882.  In  Mowry  t.  Bank.  54  Wla  88.  11  X. 
W.  247,  and  66  Wis.  &3»,  29  N.  W.  590,  there 
were  two  Judgments.  The  ftrst  determined 
the  rights  of  the  parties,  but  provided  for  a 
refereace  to  carry  out  what  had  been  so  ad- 
judged. A  part  of  this  jodgment  was 
versed,  end  then  the  rettereaoe  proceeded  un- 
der the  corrected  Jodgment;  and,  for  the 
amoimt  reported,  judgment  was  finally  eiv- 
en.  In  Murray  v.  Scribner.  70  Wis.  231.  3& 
N.  W.  it  was  held  that  a  mere  inter- 
locntory  order  tor  Judgment  is  not  appeal- 
able, although  It  denies  the  motion  of  one 
per^  for  judgment,  and  grants  that  of  the 
other.  In  Pasts  v.  Stoppleman,  7S  Wis.  510, 
44  N.  W.  834,  as  in  Mowry  v.  Bank,  snpn, 
the  so-called  "Interlocutory  judgnsent"  prac- 
tically settled  and  determined  att  the  rights 
of  the  parties,  leaving  certain  tnamB  under 
the  judgment  to  be  ascertained  and  adjusted 
by  a  referenie.  These  easss  afford  no  war- 
rant or  support  to  the  Judgments  before  ns. 
The  merits  of  the  case.  In  whole  or  In  part, 
cannot  be  adjodicated  or  determiiied  by  a 
mere  order.  This  is  the  sppcopriate  oAce 
of  a  final  judgment  Correct  pracltce,  and 
the  avotdance  of  unsecessafy  expense  and 
delay  incident  to  the  adjndlcatios  of  the 
rights  of  the  patties  in  detached  parts  or 
pMttons,  require  ns  to  adhere  quite  strk-tly 
in  the  future  tn  the  practice  referred  to  hy 
tbe  earlier  cases.  As  the  nerlts  In  respect 
to  the  fiadlngs  have  been  folly  argned.  and 
considerable  expense  has  been  incnrred  ti> 
that  end,  we  have  tlwoghit  It  not  Improper 
to  pass  on  them,  though  we  might  w^  lutv»* 
stopped  by  reversing  the  JudgMents  on  the 
ground  last  stated,  as  tke  court  wBl  ieH 
etdlged  to  do,  as  a  matter  of  practice  in 
future  cases.  The  judgment  of  the  drcnit 
covrt  in  each  of  the  above  cases  Is  reversed, 
and  they  are  remanded  for  further  prooecd- 
inga  according  to  law. 


WUNDBBLICH  et  rL  t.  CHICAGO  *  N.  W. 
RY.  CO. 

(Sapreme  Goort  of  WisoDnsla.  April  14,  lap'Xi 
IU1I.BOAD  C0MPA.IIIB9— Fibs  vbok  Bsei  vb— Plkad- 

INO— SUBKOO  ATIOIT. 

1.  A  qnefltion  of  misjoinder  of  plaindSs.  it 
fliietiier  the  comi^aint,  as  to  one  or  mote  of  sev- 
eral plaintiffs,  statws  a  caase  of  actioa  agalast 
defendants,  canoet  be  raised  by  deawMTtr.  anier 

Kev.  StJ264fl. 

2.  Where  insured  property  is  destroyed  hj 
fire,  through  the  negligeiice  of  a  third  per«<^n. 
an  insnrer  of  the  property,  who  has  paii  the  as- 
sured the  insurance  mouej^  becoaes  sabmpiiM 
pro  tanto  to  the  orn'Qcr'H  claim  against  the  wn  t.^- 
doer,  and  shonld  Join  the  owner  aa  p^inttff  in  a:i 
action  for  8U4h  negligent  bunlag.  > 
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Appefd  from  circnlt  covrt.  Lanilade  conaty; 
John  Goodland,  Judge. 

Action  by  George  H.  Wunderllch  and  oth- 
ers agaioBt  tbe  CbiesMO  &  Norttawestem  Rail- 
way Ccmpany  for  tbe  alleged  negUsfint  de- 
Btruetlaa  at  property  by  flre  allowed  to  escigpc 
trom  a  defective  engine  From  a  judgmeat 
overridiiig  a  demnrrer  to  the  complaint,  de- 
fendant appealE.  Afflrmed. 

The  comidaint  alleges  that  the  plalntUta 
Wunderllcb  on  the  12th  U  September,  1804, 
owned  and  operated  a  eawmlU  and  general 
store  at  EUmtuirst,  I^ngJade  connty,  and  that 
on  said,  day  their  sawmUl  and  store,  and  a 
large  arnovnt  of  lumber,  valued  in  all  at  over 
$50,000,  was  destroyed  by  flre,  which  1^  was 
caused  by  sparks  negligently  allowed  to  es- 
cape from  a  defective  engine  operated  by  the 
defendant.  The  cosafduiat  further  alleges 
that  plaintiffs  Palatine  Insnrance  Company 
and  11  other  insursDce  cooipanies,  who  are 
Joined  as  i^lntiffs,  had,  at  the  time  of  said 
fire,  policies  of  insurance,  la  fvU  force  and  ef- 
fect, "upon  the  said  property  of  the  plaintlflb 
Wiinderlich,  against  los«  and  damage  tliereta 
by  fire,"  to  the  amounts  respectlreiy  named 
In  the  complatnt,  and  that  the  pldUntiffs  Wun- 
derlich  have  received  from  the  several  com^- 
nies  the  full  auHMint  of  their  aereral  peUeles, 
except  that  two  conM?anles  who  are  named 
have  made  partial  paymesitB  only.  Judgment 
is  d^anded  for  the  fuU  value  of  the  property 
destroyed.  To  this  cooBirialnt  the  defendant 
d<>mtUTed  oct  thf  ground  (1)  that  there  is  a  de- 
fect of  parties  plalntifl,  In  that  the  CMnplaint 
states  no  cause  cf  actian  la  favor  of  the  said 
Insurance  compentes  (oemisg  them);  (2)  that 
several  catwes  of  action  have  been  improper- 
ly united;  (3)  that  the  complaint  does  not 
state  facta  sufficient  to  constitute  a  cause  of 
actlea;  (4)  that  the  complaint  does  not  state 
facts  eufficient  to  constitute  a  cause  of  action 
in  favor  of  the  said  plaintiff  insurance  com- 
panics.  The  demurrer  was  overruled,  and 
llie  defendant  appealed. 

Flak  A  Gary,  for  appelant.  John  B.  Mar- 
tin sad  Bentt  ft  Blltoa,  for  respondenta. 

WINSLOW,  J.  (after  stating  the  facts). 
Fairly  and  reasonably  construed,  the  cosa- 
plaiat  charges  tnat  the  pnqperty  ot  the  plain- 
tiffs WunderUch  was  deatroyed  by  a  flre  neg< 
ligently  kindled  by  the  defeadant,  and  that 
the  plaintiff  insurance  companies  hatX  pre- 
viously issnec*  CO  the  plain  tiffs  Wnnderlleh 
contracts  of  Inaunmce  against  fire  upon  said 
property,  which  were  in  force  at  the  time  ot 
the  fire,  and  that  said  Insurance  aHnpanies 
liad  paid  the  lasses  tmder  their  poBcles.  The 
demurrer  to  the  complamt  was  praptrly  over- 
ruled, for  two  reasons:  (1)  Because  It  is  art- 
tied  in  this  state  that  "the  question  of  mis- 
joinder of  plaintiffs,  or  whether  the  complaint, 
as  to  one  or  more  of  several  plaintiffs,  states 
a  cause  oz  action  agahist  the  defendants,  can- 
not be  raised  by  demurrer  under  any  of  the 
grounds  allowed  by  section  2649,  Rev.  St" 
Kncera  v.  Kncm,  86  Wis.  416,  a7  N.  W.  47. 


(2)  Because  It  1*  equally  well  settled  that 
where  insured  property  is  destroyed  by  fire, 
through  the  negligence  of  another,  the  insurer 
of  so^  propert;.  who  has  paid  the  Insured 
the  Insnrancc  moneys,  becomes  subrogated 
INTO  tanto  to  the  plalntilTs  ^aim  against  the 
wrongdoer,  and  sboaJd  properiy  join  the  own- 
er as  plaintiff  hi  an  action  (or  such  negligent 
burning.  Pratt  v.  Badford,  &2  Wis.  114,  S 
Ni  W.  606.    Order  affirmed. 


WEBSTER  V.  WHITE  et  aL 
iSuiireme  Court  ol  South  Dakota.    April  18, 
18060 

BOUNDA.KiaS— CoUNtT  Sl'UTRXS — OVFICKKS  —  PER- 
SONAL Liability  for  Tout  —  Hakmless  Ersok 
—  Trial  by  Jvki  —  Waiver  —  Dah aoeb  —  Evi- 
nsscE. 

1.  The  location  by  the  county  lurTejor  of 
iLe  section  lines  under  Act  ItiiH)^  c.  35.  wkteh 
makes  tho  suryej  preBumptively  correct,  ooly 
makes  Bueh  location  prima  facie  evidence  against 
the  laadowMra. 

2.  TowDsh^  offic«»  trespassing  upon  land  m 
Llie  attempt  to  locate  a  seetlon-Ube  highway  on 
a  liire  other  thao  its  proper  location  are  personal- 
ly liable  for  the  trespsas. 

3.  That,  is  e  suit  to  enjain  townsh^i  officers 
from  opening  a  highway,  tlier  are  not  sued  In 
their  official  capacity,  docs  not  require  a  re- 
Tcrsal  of  a  decree  granting  such  injunctian. 

4.  A  request  by  defendant  for  a  triai  by 
jaej,  made  after  plaintiff  has  cioaed  Us  evi- 
dence,— the  parties  having  noted  the  case  for 
trial  by  t^e  conrt.— cornea  too  late. 

5.  In  an  actioii  for  trespass  to  land,  a 
witness  stMrald  not  be  allowed  to  gire  his  opio- 
ioQ  as  to  the  amount  of  damages,  tne  iwsia  upoa 
which  it  was  made  not  being  anowu. 

Corson,  P.  J.,  dissenting. 

Appeal   from   circuit  court,  Minnehaha. 

county. 

Action  by  Madison  Webstn-  against  8am< 
uel  White  and  others.  From  a  judgmatt 
for  pUtintiff,  defendants  appeaL  Affinned. 

Uosmer  H.  Keith,  for  appdlaota.  DttvlB, 
Lyon  &  Gates,  for  respondent. 

HANKY,  J.  This  action  was  brought  to- 
saijoin  defendants  from  opening  and  main- 
taining a  section^line  highway  through  plain 
tlff'a  laud,  and  to  recover  damages  resolting 
from  an  attempt  to  do  so.  The  line  between 
sections  25  and  20,  Split  Hock  township, 
Minnehaha  county,  is  the  one  in  dispute. 
The  highway  along  what  was  claimed  to  be 
this  section  line  bad  been  worked  and  trav- 
eled for  a  number  of  years,  when,  in  April, 
1683,  the  towush^  employed  the  countj-  sur- 
veyor to  survey  its  lines  and  erect  land- 
marks, under  chapt^  85,  Laws  1890.  In 
malElng  such  survey  the  county  surveyor  lo- 
cated the  line  alMUt  18  rods  west  of  the  trav- 
eled highway,  where  it  passes  plaintiff's 
premises,  and,  as  he  contends,  that  many 
rods  west  of  where  It  was  arlginaliy  located 
by  the  government  surveyors.  An  attempt 
by  the  township  officers  to  open  and  work 
a  road  along  the  line  as  located  the  new 
survey  gave  rise  to  tids  action.  It  was 
tried  by  the  court,  resulting  .in  a  Judgment 
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for  plalntlflV  from  whicta,  and  an  order  deny- 
ing a  motion  for  a  new  tilal,  defendants  ap- 
pealed. 

Defendants  twntend  tliat  tbe  eurvey  made 
by  tbe  county  aurreyor  was  the  corporate 
act  of  the  township,  and  Is  binding  upon  all 
landowners  until  set  aside  In  a  direct  pro- 
ceedlog  brongbt  against  the  township  In  Its 
conrarate  name;  that  It  cannot  be  question- 
ed collaterally.  We  are  nnable  to  view 
chapter  35.  Laws  1890,  in  any  snch  ligbt 
The  act  Itself  makes  the  survey  only  pre- 
sumptively correct.  Prior  to  Its  passage  the 
same  presumption  prevailed  in  favor  of  sur- 
veys made  in  the  manner  prescribed  by  tbe 
statute.  The  only  substantial  effect-appar- 
ently, tbe  only  putpose— of  the  act  was  to 
authorize  dvil  townships  to  famish  profit- 
able employment  to  county  surveyors  at  the 
expense  of  the  townships.  So  far  as  this 
case  Is  concerned.  It  may  be  conceded  that 
the  county  surveyor's  work  was  presump- 
tively correct;  and  bis  report,  having  been 
received  In  eWdence,  cast  upon  plaintiff  the 
burden  of  proving  that  the  line  as  originally 
located  was  not  where  the  county  surveyor 
located  it.  This  Is  all  the  effect  the  statute 
Itself  requires  shall  be  given  to  the  survey. 
Whether  It  Is  entitled  to  even  this  effect,  as 
against  landowners  without  notice  of  the 
survey,  Is  doubtful,  and  not  decided  at  this 
time. 

It  Is  claimed  that  defendants  were  per- 
forming their  duty  aa  public  officers,  and  can 
neither  be  restrained,  nor  required  to  respond 
tn  damages.  If  tbe  findings  of  the  court  are 
sustained  by  tbe  evidence,  they  were  not 
performing  any  official  duty.  It  was  their 
duty  to  maintain  and  worii  a  highway  along 
the  section  line  as  established  by  tbe  orig- 
inal sorvey,— not  on  a  line  18  rods  west 
thereof,  and  through  the  land  of  plaintiff. 
When  they  left  the  section  line,  they  left  the 
highway,  and  whatever  they  did  beyond  the 
limits  of  the  highway  was  without  authority 
and  unlawful. 

It  Is  alleged  and  admitted  that  defendants 
Benedict,  Lee,  and  Munson  are  township 
supervisors;  that  defendant  White  is  road 
overseer;  and  that  each  acted  in  an  i^clai 
capacity.  It  is  contended  that  they  and 
their  successors  in  office  cannot  be  enjoin- 
ed,  because  tbe  tide  of  the  action  fklts  to 
show  that  they  are  sued  In  an  official  capac- 
ity. This  Is  but  a  defect  In  form,  which  in- 
voles  no  substantial  right,  and,  In  any  view, 
cannot  be  regarded  as  reversible  error.  De- 
fendants, having  exceeded  their  antborily  as 
township  officers,  might  be  treated  as  tres- 
passers, and  enjoined  as  Individuals.  The 
decree  Is  effectual  to  prevent  them  from  act- 
ing in  any  capacity,  and  It  is  Immaterial  to 
them  what  effect  it  may  hereafter  hare  up- 
on the  corporation,  or  others  not  parties  to 
this  action.  The  fiicts,  as  found  by  tbe 
court,  clearly  authorised  tbe  Issuance  of  an 
injunction.  2  High,  Inj.  |  702,  and  cases 
dtML 


Defendants  make  the  point  that  tbey  wm 
entltted  to  a  trial  by  Jury.  Vpoa  the  Issues 
made  by  tlie  complaint  and  answer,  botii  par- 
ties noticed  the  cause  for  trial  by  the  court: 
Defendants  did  not  request  a  jury,  nor  ob- 
ject to  a  trial  by  the  court,  until  after  the 
conclusion  of  plaintiff's  evidence,  when  they 
asked  the  court  to  rule  and  decide  In  their 
favor  upon  several  propositions;  among 
them,  "that  defendants  are  entitled,  under 
tbe  constltntion,  to  a  trial  by  a  Jury  on  all 
questions  of  trespass,  and  such  as  the  pruof 
would  warrant,  given  iqwu  tbe  txtal  of  thisi 
action."  If  this  was  Intended  as  a  demand 
for  a  Jury  trial.  It  came  too  late.  NMlng 
the  case  for  trial  by  the  court,  and  falling  to 
ask  for  a  jury,  or  object  to  the  proceeding?, 
until  the  plaintiff  had  completed  his  testi- 
mony in  ehie^  were  unequivocal  acte  show- 
ing an  intention  to  abandon  the  ilgbt  ot  a 
trial  by  Jury.  Wheelock  v.  Lee.  74  N.  Y. 
495;  Balrd  v.  Mayor,  etc.  Id.  382. 

The  trial  court  found  that  tbe  line  nm  by 
the  county  surveyor  betwe«i  sections  25  and 
20  does  not  correspond  with  tike  line  of  tike 
United  States  surv^,  and  the  landmarks 
meted  by  the  coun^  surveyor  were  not  set 
upon  the  cMresponding  section  comers  an<l 
quarter  section  comers  established  by  the 
United  States  surrey  between  said  sections, 
but  said  new  line  and  landmaAs  are  located 
abont  18  rods  west  of  said  United  Stete:) 
snrv^.  and  upon  |^alntlff*e  said  premiseic 
It  Is  claimed  that  this  finding  Is  not  snstein- 
ed  by  the  evidence,  and  numerous  errors  are 
assigned,  rdative  to  the  introduction  and  re- 
jection of  evidence.  A  large  number  of  wit- 
nesses were  examined  oa  behalf  of  both  par- 
ties, among  whom  were  some  of  the  first 
settlers  in  the  township.  As  Is  usual  in 
this  class  of  cases,  the  evidence  Is  conflictim:. 
It  would  serve  no  nsetel  purpose  to  attempt 
a  statement  of  It  in  this  i^lnion.  After  a 
careful  examinattcok  of  the  entire  record,  we 
have  reached  the  conclusion  that,  upon  the 
competent  evidence  before  It,  the  court  wa« 
justified  In  finding  as  It  did  tai  respect  to  the 
trae  location  of  the  line  In  dispute.  Thid 
court  will  not  reverse  the  findings  at  a  trial 
court  imless  there  Is  a  clear  preponderance 
of  the  evidence  against  Its  declaitm.  Ran- 
dall V.  BuriE  Tp..  4  S.  D.  337,  &7  N.  W.  4. 

Plaintiff,  as  a  witness  in  his  own  behalf, 
was  asked  thbi  qoesUon:  "What.  In  yonr 
judgment.  Is  the  actoiU  damage  to  the  east 
half  of  the  northeast  quarter  of  the  land  yon 
own,  caused  by  work  that  has  been  done  bj 
Mr.  White  and  the  other  defendants,  that 
you  have  described?"  This  was  objected  to 
as  Inadmissible  under  the  complaint:  not 
tending  to  prove  any  facte;  as  calling  for  a 
conduslon  of  the  witness;  and  not  the  rigot 
measure  of  damages.  The  objection  sboultl 
hare  been  sustelned.  His  estimate  was  not 
limited  by  any  rule.  It  la  Impossible  to  de- 
termine upon  what  basis  It  was  made.  As 
his  answer  appears  to  be  the  only  evidence 
as  to  the  amount  ot  damage  sustained,  we 
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think  the  eonrt  shonld  bare  found  only  nom- 
inal damaKes-  Begardlng  the  question  of 
damages  as  merely  incidental  to  the  prin- 
cipal controversy,  we  think  the  Judgment 
should  be  modlfled  by  reducing  the  amount 
of  damages  from  $25  to  fl;  and,  so  modi- 
fied. It  slumid  be  affirmed. 

CORSON,  P.  J.  (dissenting).  I  am  unable 
to  concur  in  the  majority  opinion  of  this 
court,  and  I  shall  only  attempt  a  very  brief 
statement  of  my  reasons  for  dissenting. 

1  concede,  that  leaving  out  of  view  the  of- 
ficial survey  made  by  the  county  surveyor, 
and  the  government  official  fi^d  notes,  there 
is  no  such  preponderance  In  the  evidence  as 
to  where  the  original  mounds  were  placed  as 
to  authorize  this  court  to  reverse  the  Judg- 
ment of  the  court  below.  But,  in  my  Judg- 
ment, the  evidence  as  to  the  old  mounds  was 
so  conflicting  that  the  court  should  have  de- 
cided the  case  In  favor  of  the  defendants, 
upon  the  official  survey  made  by  the  county 
surveyor,  which  was  shown  to  correspond 
with  the  original  government  field  notes.  It 
seems  to  me  that  the  court  below,  and  the 
majority  opinion  of  this  court,  give  too  little 
effect  to  the  c^clal  survey.  Of  what  prac- 
tical use  are  the  government  field  notes,  un- 
less a  controversy  like  the  one  before  us  can 
be  settled  by  surveys  made  corres[>onding 
with  them?  The  county  official  survey  seems 
to  have  been  made  under  the  provisions  of 
chapter  35,  Laws  1890,  section  5  of  which 
reads  as  follows:  "All  land  marks  set  under 
authority  of  the  provisions  of  the  preceding 
sections  tdutU  be  presumptive  deemed  to  be 
at  the  section  and  qnarter  section  corners,  as 
originally  established  by  the  United  States 
survey,  at  which  they  respectively  purport  to 
be  set."  By  section  689,  Comp.  Laws,  relat- 
ing to  surveys,  it  is  provided,  "his  [the  coun< 
ty  surveyor's]  sturveys  shall  be  held  as  pre- 
sumptively correct."  The  manner  In  which 
such  snurveys  shall  be  made  is  provided  for 
by  section  694,  Comp.  Laws,  which  reads  as 
follows:  "In  retracing  lines  or  making  any 
survey  he  shall  take  care  to  observe  and  fol- 
low the  boundaries  and  monuments  as  run 
and  marked  by  the  original  survey,  but  shall 
not  give  undue  weight  to  partial  and  doubt- 
ful evidences  or  appearances  of  monuments 
the  recognition  of  which  shall  require  the 
presumption  of  marked  errors  In  the  original 
survey,  and  he  shall  note  an  exact  descrip- 
tion of  such  apparent  monuments."  The 
electors  of  Split  Rock  township,  by  a  vote  of 
^  to  16,  authorized  this  survey  to  be  made. 
This  survey  of  the  township  seems  to  have 
been  made  In  a  most  thorough  and  conscien- 
tious manner  by  the  deputy  county  surveyor, 
who  seems  to  have  carefuUy  examined  every 
point  where  It  was  claimed  an  old  mound 
had  been  seen.  The  section  line  Involved 
in  the  cases  before  us  was  resurveyed  in 
a  most  careful  and  painstaking  manner  by 
the  county  surveyor  himself,  who  re-examin- 
ed all  the  points  at  which  old  monnds  were 


claimed  to  have  existed;  and  he  testified— 
and  It  Is  not  disputed— that  his  survey,  as 
made,  corresponds  with  the  original  govern- 
ment field  notes.  In  every  respect  Can  such 
a  survey,  so  declared  to  be  presumptively 
correct,  be  overcome  by  the  mere  preponder- 
ance of  conflicting  oral  evldenoe  as  to  the  ex- 
istence of  mounds  from  20  to  40  rods  easterly 
of  the  line  so  established  by  the  county  sur- 
veyor? Or,  in  other  words,  should  not  the 
evidence  to  overcome  such  a  survey  be  so 
clear  and  convincing  that  different  minds 
could  not  reasonably  draw  different  conclu- 
sions therefrom?  AVhlle  the  rule  Is  well  set- 
tled that  mounds  established  at  the  time  of 
the  original  government  survey  will  control 
courses  and  distances  given  In  the  govern- 
ment field  notes,  still.  In  order  to  contr(4  the 
courses  and  distances  as  there  given,  the  ex- 
istence of  such  original  mounds  on  the  line 
claimed  should  be  established  by  clear,  un- 
equivocal, and  convincing  evidence.  When 
the  evidence  as  to  the  location  of  such 
mounds  or  monuments  is  substantially  con- 
flicting, then  it  would  seem  to  be  the  duty  of 
the  court  to  accept  the  official  survey  as  con- 
clusive. This  rule  seems  to  be  approved  in 
Pemam  v.  Wead,  6  Mass.  131.  In  that  case 
Chief  Justice  Parsons,  speaking  for  the  court, 
says:  "When  the  boundaries  of  land  are  fix- 
ed, known,  and  unquestionable  monuments, 
although*  neither  courses  nor  distances  nor 
the  computed  contents  correspond,  the  mon- 
uments must  govern.  With  respect  to  cours- 
es, from  errors  in  surveying  instruments, 
variation  of  th^  needle,  and  other  causes, 
different  surveyors  often  disagree.  The  same 
observations  apply  to  distances  arising  from 
the  Inaccuracies  of  measures,  or  of  the  party 
measuring,  and  computations  are  often  erro- 
neous. But  flxed  monuments  remain.  About 
them  there  is  no  dispute  or  uncertainty;  and 
what  may  be  uncertain  must  be  governed 
by  monuments,  about  which  there  is  no  dis- 
pute." It  will  be  observed  that  the  learned 
chief  Justice  says,  "When  the  twundarles  of 
land  are  fixed,  known,  and  unquestionable 
mouuments."  Again  he  says:  "But  flxed 
monuments  remain.  About  them  there  is  no 
dispute  or  uncertainty;  and  what  may  be 
uncertain  must  be  governed  by  monuments, 
about  which  there  Is  no  dispute."  Such,  al- 
so, seems  to  be  the  view  of  the  supreme 
court  of  Iowa  tu  Yocum  v.  Hasklns,  81  Iowa, 
436,  4fl  N.  W.  1065,  in  Which  that  court 
quotes,  and  ai^arently  adopts,  the  languagit 
of  Mr.  Justice  Parsons  In  the  case  quoted 
from.  That  court  says,  "When  the  bound- 
ary is  not  fixed  and  known,  but  Is  lu  dispute, 
courses,  distances,  and  contents  may  be  con- 
sidered, in  fixing  and  knowing  the  true 
boundary."  The  rule  that  fixed  monuments 
will  govern  and  control  courses  and  distances 
Is  based  upon  the  theory  that  such  monu- 
ments are  flxed,  certain  and  undisputed.  It 
Is  because  of  the  undisputed  character  and 
position  of  such  monuments  that  they  are  al- 
lowed to  control  courses  amrdlBtanceft  given 
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la  tbe  ftdd  Dotes,  whfch,  as  Chief  Juadee 
ParsoM  sars,  may.  from  Tailoxu  casses,  be 
laaocMataj  but  wfaen  the  toatlon  of  the 
aMMwaents  theouelTea  ia  in  dlaiiute,  and  t» 
not  certain,  flsed,  and  well  known,  tin  ger- 
emmeat  field  notes,  and  eunreys  made  in 
pursaancc  of  tiKm,  abonld  preraU.  In  my 
(Vinton,  sn^  a  aarrey,  belair  both  t^Etelal 
and  a  reeord,  and  made  from  the  official  gof- 
ertument  record,  should  prevail  aa  against 
an^  bat  the  most  coaduslTe,  aatlaCactocy, 
and  snbstantUUIy  nndlsputed  oral  evidence  aa 
to  tbe  motmda  npon  the  gxonnd.  If  such  Is 
not  the  rule,  then  what  rule  of  law  Is  tliere 
by  which  to  determine  the  boundaries  of  goT- 
enunent  hutds,  and  eepedaily  for  determin- 
ing tbe  sectioa  lines  for  the  pnrpese  of  pob- 
lie  highways?  If  the-seetien  lines  are  to  be 
determined  In  eadi  case  by  tbe  ooort  or  jvry, 
apon  a  mote  preptmderance  of  the  oral  ert 
dence  aa  to  where  the  oi-ighiat  government 
mounds  were  placed,  aa  many  different  sec- 
tion lines  might  be  established  as  there  axe 
sections  or  quarter  sections  alimg  the  line. 
In  one  case  the  jury  might  find,  from  the 
weight  of  the  oral  evidence,  that  tbe  line 
daimed  the  pi^intuf  ma  the  line  on 
which  the  mounds  were  estaMlsbed.  In  tbe 
next  caae  the  coort  or  jury  might  find,  from 
a  prqtonderaace  of  the  oral  evidence,  that 
tbe  Burveyed  line  16  t*  40  rods  farther  to 
tlie  west  was  the  line  i^on  which  tbe'mowidB 
were  In  fact  ^aced.  Where,  tbeu.  are  the 
section-line  niads  to  nm?  When  there  is 
such  conflict  In  the  evidence  as  to  where  the 
orii^nal  mounds  were  actually  idaeed  by  the 
gffvenunent  surveyor,  is  there  no  legal  meth- 
od of  determiuing  the  Queetlon?  It  seema  to 
me  that  tliere  is,  and  tiuit  Is  the  official  sur- 
vey made  by  the  eonntr  surveyor  In  aocord- 
anee  with  the  goyemment  field  notea.  Han, 
in  the  absence  fixed  and  undlspwbed  mam- 
umcttta,  we  have  the  sfficlal  field  notes,  made 
at  the  time  of  the  original  survey,  frmn  wiilcfa 
any  competent  snrreyor  can  locate  the  points 
at  wtateh  the  mounds  shoald  bare  been 
plaoed,  and  where,  presomptlvdy,  they  were 
Idaeed.  TliesB  Arid  notea  should  only  yield 
to  fixed  and  undteputed  monuments,  and  nev- 
er to  dovbtful  aad  dtepidaed  monuments.  The 
doctrine  I  c«itend  for  Is  no  new  doctrine, 
but  is  oidy  tlM  am^ication  of  a  very  old  doc- 
trine to  the  daas  eC  cases  where  the  official 
acts  and  records  of  public  office rs  are  aonght 
to  be  overcome  by  oral  evidence.  To  Ulna- 
trate:  When  one  who  makea  an  abaotute 
deed  claims  that  It  was  given  and  Intended 
as  a  mortgage,  he  may  have  the  deed  so  de- 
clared, if  he  can  show,  by  clear,  satiafactoiy, 
and  practically  comdnslve  evidence,  that  ancb 
was  the  fact  But  no  mere  preponderance 
oC  the  evidence  will  anawer.  If  there  Is  a 
substantial  cooflict  In  the  evidence,  the  abso- 
lute character  of  tbe  deed  wUl  be  sustained. 

Mr.  Pomeroy,  In  hlB  work  on  Equity  Joris- 
pnidence,aay8:  "The  presumption,  of  coarse, 
arlseiK  that  the  instrument  is  what  It  pur- 
prnis  on  Its  face  to  be,— an  absolute  convey- 


ance of  the  land.  To  overcame  this  pre- 
snmption,  and  to  estabUah  its  duuacter  as  a 
mortgage,  the  canes  aU  agree  that  the  evi- 
denee  must  be  dear,  unequivocal,  and  oon- 
vhudng,  foe  otherwise  the  natural  preamp- 
ttoB  will  preraU."  8  Pom.  E4.  Jur.  |  UBfi. 
See,  also,  caaea  cited.  The  same  nde  appUes 
to  cases  tor  the  reformation  of  cmtra^,  «: 
other  instruments  In  wrttksg.  The  presmnp- 
tton  arising,  that  saeh  contracts  contain  the 
real  agreement  of  the  parties,  Is  so  Btroag 
that  it  can  only  be  overcome  1^  the  suae 
dear,  unequivocal,  and  convincing  eridence 
aa  is  required  to  show  that  an  absolute  deed 
Is  a  mortgage.  2  Pom.  Eq.  Jur.  f  8W.  These 
cases  are  referred  to  ohij  to  shew  that  there 
are  a  dass  of  ca— o  wh«e  rights  are  given, 
but  yet  they  must  be  estabUahed  by  jnoic 
than  a  mere  preponderance  of  the  evMenoa. 
When  tt  is  sought  to  establish  a  section  liae, 
thenbm,  wtaieh  does  not  correspond  with 
,  the  government  field  notea,  or  the  offidal  aur- 
I  v^  of  tbe  county  smrvejror.  and  which,  in 
I  effect,  contradicts  a  public  record  and  an  of- 
ficial surrey,  certainly  aamctliteg  more 
should  be  reqiulred  than  a  mere  pr^raodep- 
aace  of  the  evidence.  I^rldeace  aa  dear,  nn- 
eqnlToeal.  and  convincing  as  ia  required  to 
show  an  absolute  deed  to  be  a  mortgage 
should,  at  least,  be  insisted  upon,  or  the  pre- 
sumption awarded  to  the  official  survey  and 
the  rec<»d  of  the  Add  netea  ^onld  prevafl. 

Tbe  defendants  JwUtted  Oelr  •ntranee  19- 
on  the  land  la  oontnvecay  aader  and  hy  vir- 
tue of  the  official  survey  of  the  covb^  sur- 
veyor; which,  as  we  have  seen,  la  dedand 
to  be  imsunvtlTdy  correct  To  permit  the 
parties  to  orercome  this  presomptioa  by  a 
mere  prepoaderance— conceding  there  was 
such  a  prepooderamce— of  conflicting  oral  ev- 
idence at  the  extetence  of  earth  monada, 
claimed  to  hare  been  placed  upwi  an  endrdy 
different  Due  from  tiiat  shown  by  the  field 
notes  of  the  government  snrreyor,  bat  whidi 
no  witneaa  testifies  were  so  placed  by  such 
surv^or,  seems  ts  me  to  be  1  aliffiaH  il  to 
render  very  unceetain  the  boandariea  to  gov- 
enunent  land,  and  hoMa  out  to  partiea  too 
great  inducements  to  swerve  froai  tbe  truth. 
In  their  reodleetloD  of  tbeaa  old  moBnasentL 
It  may  be  obswved  that,  in  tfas  caaea  before 
us,  many  of  tbe  witnesses  aa  to  the  line 
claimed  by  tbe  idalntUEs,  If  the  aame  can  be 
maintained,  secure  from  M)  to  40  acres  of 
land  each,  In  additioa  to  tbe  land  pat»ted 
to  tiiem  by  the  gtmmmenu  while  the  num- 
ber of  acres  of  thdr  nef^bers  are  corre- 
sponding that  much  leas  than  the  patent 
calls  for.  While  undisputed  and  well-estab- 
llabed  gonrnmott  mounds,  placed  trr  the 
government  surveyor,  should  be  respectrd. 
doubtful  and  nnoertoto  evidence  the  ex- 
istmce  of  Bocb  mounds,  many  years  ajro. 
along  lines  that  do  net  correspond  vrtth  the 
gx>vemment  field  notes,  and  whicli.  In  effect. 
Impute  to  the  government  surveyor  gn>at 
negligenee,  want  of  Integrity,  or  ignoranre, 
Bbwrid  be  given  but  littie  w^ght,  as  ualnst 
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the  offidaJ  field  notes  and  mxrvej.  ThB  Itne 
■contended  tor  tjy  tfae  plalmtifls' In  the  cases 
before  us  is  similar  to  the  one  contended  for 
In  Hanson  T.  Red  Ro<dc  Tp.,  4  8.  D.  858.  &7 
W.  U,  and  my  rtews  iqion  the  snhftect  of 
these  earth  mounds  as  monnments  are  so  fol- 
ly stated  In  the  ofilnion  In  that  case  that  a 
repetition  of  them  here  is  onneoesaary.  My 
«onctinlon  ts  that  tbe  oonrt  below  shoold 
liave  found  In  fiiTor  of  the  defendants,  and 
that  its  Jnd^ent  In  the  three  cases  submit- 
ted topetber  shoold  be  reversed,  and  a  new 
trial  gruutBA. 


BOWMAN  T.  McGILVRAT. 
<Sivreme  Court  of  South  Dakota.    April  18, 
189a) 

Aweal  from  circuit  court,  Minnehaha  eoanlT. 

Action  by  Samuel  A.  Bowman  against  H.  C. 
McOilTTay.  From  a  judgmmt  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Hosmer  H.  Keith,  for  ai^llant  Davis,  Ly- 
on ft  Gates,  for  respondeiU. 

HANEY,  J.  This  cause  inTolres  substantial- 
ly th*>  same  Issues  as  Webster  t.  White  (decided 
at  the  present  term)e6  N.W.1145;  the  oolydU- 
ference  being  that  plaintiff  and  defendant  owned 
adjoining  farms,  and  the  defendant  claimed  the 
Iiouodcry  to  be  as  located  by  the  county  sur- 
reyor  wbile  employed  by  the  township  in  erect- 
Ins  landmaricB  trader  the  proTisioas  of  chapter 
35,  Laws  1890.  He  entered  upon  plaintiff's 
pri-miaes.  rdylng  upon  Buch  survey,  and  this  ac- 
tion was  brought  to  enjoin  blm  from  continuing 
to  use  and  eccnpy  a  portion  of  plaintiff's  land. 
fNaUovinc  Webstw  t.  White,  suata,  the  judg- 
ment is  sudified  by  reducing  the  amount  of 
damages  from  ^0  to  SI.  So  mofflfied,  tt  is  af- 
flmed. 

OOSSON,  P.  J.,  dissenting. 


OLANDER  V.  JACOBSON  et  al. 
(Supreme  Court  of  Booth  Dakota.    April  IS, 
1890.) 

Appeal  from  circuit  court.  Minnehaha  county. 

Action  by  Charles  Olaoder  against  Fred  S. 
Jaoolwon  and  others.  From  a  judgment  for 
phLlntUf,  defendants  appeal  AfBmed. 

Hosmer  H.  Keith,  for  appellants.  Davis,  Ly- 
on A  Oates,  for  respondent. 

HAKEY,  J.  The  same  questions  are  InTolved 
in  this  case  as  in  Weh»iter  v.  White  (decided  at 
the  present  term)  66  N.  W.  1145.  For  the  rea- 
Boiis  therein  announced,  the  judgment  in  this 
cii«e  is  moditied  hv  rcHluoinir  t'lc  ninnnnt  of  dnm- 
mges  from  $25  to  |1.  go  modified,  the  judgment 
is  aftinueu. 

CORSON,  P.  J.,  diasfiiung. 


KNOX  T.  MKBHAN  et  al. 
(Supreme  Gaurt  of  Minnesota.    April  29,  189G.) 
LiBBi,— Wau,T  CoxsTiTu-na 
Seid,  in  an  action  for  libel,  that  the  com- 
j>lalnt  States  facts  suffident  to  constitute  a  canse 
-«f  aetieu. 

(ByHabns  itr  the  Court.) 


Appeal  from  district  Court,  Polk  oonnty; 
Frank  Ives,  Judge. 

Action  by  Charles  J.  Knox  against  James 
Meehan,  Jr.,  and  others.  From  an  order  nia- 
talntng  a  demnrrer  to  the  complaint,  phdnttfT 
appeals.  Reversed. 

F.  F.  Davis  and  Ira  O.  Blcbwdson,  for  ap- 
pellant Hem?  W.  Lee  and  F.  A.  Grady,  for 
respondents. 

COLLINS,  3.  Plalntlfrs  appeal  is  from  an 
order  sustaining  a  gf>Deral  demurrer  to  bis 
complaint  In  an  action  for  a  libel  said  to  bare 
been  contained  in  an  article  poblisfaed  lu  a 
newspaper  of  which  defendants  were  the  ed- 
itors and  proprietors.  Acconiing  to  the  com- 
plaint, the  article  was  In  these  words:  "One 
of  the  B.  M.  U.'s  occupied  a  pulpit  In  a  local 
church  CD  Sunday  night  Saturday  be  was 
engaged  in  the  endeavor  to  rob  bis  oeigbbor, 
and  Monday  returned  to  bis  regular  aTocation 
of  doing  the  Meehans  up,  as  well  as  their 
friends  and  sympathizers.  This  religious 
hypocrite  was  the  first  man  to  cry  'boycott.'  " 

The  contention  of  defendants'  counsel  is 
that  this  article  was  not  libelous  per  se,  and 
that  plaintiff  has  failed  to  plead  extrinsic 
facts  sufficient  to  connect  hhn  wltb  it,  or  suffi- 
cient to  make  ite  publication  libelous  as  to 
blm.  We  cannot  agree  with  coimsel  on  either 
proposition.  Published  words  wblcb  direct- 
ly tend  to  the  prejudice  or  injury  of  a  person, 
in  bis  office,  professlan,  trade,  or  buslneas,  are 
actionable.  Williams  t.  Davenport  42  Minn. 
393,  44  N.  W.  311.  Any  publication  calculat- 
ed to  expose  one  to  public  hatred,  contexnpt 
or  ridlcnle  Is  libelous  per  se.  Dresad  r.  Sblp- 
man.  57  Minn.  28,  58  N.  W.  684.  The  arUcle 
in  question  was  extremely  well  calculated  to 
prejodiee  and  injure  the  Individual  so  well 
described  therein,  and  to  expose  him  to  public 
hatred,  contempt,  or  ridicule.  If  plaintiff  was 
intended,  and  understood  by  others  to  be  In- 
tended, as  the  person  referred  to,  and  if  the 
article  was  intended  to  apply  to  him,  and  this 
was  so  understood  by  those  who  read  It,  or 
knew  that  it  was  publlstted,  bis  right  of  action 
upon  it  was  complete.  As  It  contained  mat- 
ter of  description,  and  allnded  to  dretmiatan- 
ces  from  which  readers  and  others  might  easi- 
ly discover  and  know  who  was  Intended,  tt 
was  not  necessary  that  the  person  upon  whom 
It  reflected  should  be  mentioned  by  name. 

There  is  no  merit  In  the  claim  tliat  the  ai- 
legntioDS  of  the  complaint  are  InsofiSclent  to 
show  that  plaintiff  waa  the  person  alluded  to 
and  intended.  Ii  was  set  forth  that  plaintiff 
was  a  well-luBOwn  member  of  an  organization 
in  the  village  In  which  the  defendants'  news- 
paper was  published,  and  in  which  be  resided, 
well  aad  publlcLy  known  as  the  "Bu^ess 
Men's  Uniim,"  its  purpose  aad  object  being  to 
pnHnote  and  advance  tiie  bn^eas  interests  of 
the  TlUage,  and  that  on  the  Sunday  nlgbt 
prior  to  the  pDbileatlon,  In  tlte  absence  at  the 
officiating  dergyman.  ^aiatlff  bad  occupied 
the  pnlpit  ot  tke  Uetbodist  Epta 
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bi  said  village,  and  bad  then  and  tliere  read 
a  diBCourse  to  the  congregation.  It  was  not 
only  allied  that  the  matter  contained  in  the 
article  was  published  of  and  concerning  the 
plaintiff,  but  (K)upled  with  the  quoted  lan< 
giiage  in  the  complaint  were  full  and  explicit 
Innuendoes  by  which  it  waa  plainly,  positively, 
and  repeatedly  asserte-d  that  plaintiff  was 
meant  and  Intended  by  the  words  "one,"  and 
"he,"  and  "his,"  and  "religious  hypocrite," 
and  also  that  by  the  letters  "B.  M.  U.,"  in  the 
opening  phrase,  the  Business  Men's  Union, 
before  mentioned,  wan  meant  and  Intended. 
The  complaint  identified  the  plaintiff  as  the 
object  of  the  article,  and  the  actionable  qual- 
ity of  the  matter  publlsned,  as  respects  lilm, 
was  clearij  sbown  ttaerefa.    OtCet  rerersed. 


HISTORICAL  PUB.  CO.  t.  LA  VAQUB. 
(Sopreme  Court  of  Minnesota.    April  29,  1896.) 

OUAKANTT— COXSTRCCTIOX. 

A  letter  of  credit,  or  written  guaranty, 
construed. 
(Syllabus  by  the  Court) 

Appeal  fxom  municipal  court  of  Dulutfa; 
W.  D.  Bdaon,  Judge. 

Action  by  the  Historical  PnbUsbing  Com- 
pany against  Georse  N.  La  Vaque.  Judgment 
for  defendant,  and  i^intlff  a^wals.  Affirm- 
ed. 

Draper,  Davis  &  HoIUster,  for  appellant 
N.  A.  &  H.  G.  Gearhart,  for  respondent 

COLLINS,  3.  For  the  purpose  of  dispos- 
ing of  this  appeal,  we  assume,  without  decid- 
ing, that  defendant  became  bound  by  the  so- 
called  "letter  of  credit"  signed  by  htm,  which. 
In  so  far  as  Is  here  material,  was  In  the  fol- 
lowing language:  "Dec.  9tb,  1892.  Histori- 
cal Publlsblng  Co.,  Phlladelpbta—Gentlemen: 
I  request  that  should  Jesse  L.  Jelllson,  of 
Duluth  P.  O.,  Minn,  state,  order  books  from 
you  at  any  time  within  two  months  from  the 
date  of  this  letter  of  credit,  that  you  ship  the 
same  to  his  order;  and  I  hereby  obligate  my- 
self to  see  that  they  are  paid  for  within  thir- 
ty days  after  the  books  arrive  at  destination, 
provided  Mr.  Jesse  L.  Jelllson  should  fail  to 
pay,  and  the  amount  of  the  bill  does  not  ex- 
ceed $100."  The  subsequent  facts  were  that, 
relying  on  this  letter,  plaintiff  sold  and  deliv- 
ered to  Jelllson  books  of  an  agreed  value  of 
731.20  on  December  12,  1892,  and  also  sold 
and  delivered  to  him  books  of  an  agreed  value 
of  $156  a  few  days  prior  to  the  expiration  of 
the  two  months.  Jelllson,  soon  after  receiv- 
ing the  books  first  sold,  paid  the  amount 
due.  $G1.20;  and  he  also  paid  $50  oD  account 
of  the  second  bill. — a  total  payment  of  $111.00. 
In  other  words,  he  ordered  and  received  books 
of  the  value  of  $217.20  within  the  specified 
period,  and  he  paid  to  plaintiff  $11.20  In  ex- 
cess of  the  sum.  $100,  for  which  defendant 
agreed  to  become  liable  should  he  default.  It 
Is  the  position  of  counsel  for  appellant  that 


upon  this  letter  their  client  was  authorized  to 
give  credit  to  Jelllson  In  an  unlimited  amonnt, 
within  the  designated  period  of  time,  and  that 
defendant  can  be  compelled  to  re^wnd,  to  the 
extent  of  $100,  for  any  delfnquaicy  on  the 
part  of  the  debtor,  without  regard  to  the 
amount  of  credit  which  may  bave  been  giv- 
en him,  or  the  amount  of  his  payments.  We 
do  not  think,  from  the  binguage  used,  that 
Bucb  waa  the  Intention  of  the  parties.  The 
defradant  obligated  himself  to  pay.  BbonM 
Jelllson  fall  so  to  do,  provided  the  amount  of 
the  bill  did  not  exceed  $100.   Gonstroing  the 
writing  fairly,  It  authorised  credit  to  be  ex- 
tended in  the  sum  of  $100  and  no  more,  and 
defendant  only  guarantied  tbe  payment  of  au 
indebtedness  incurred  not  In  excess  of  that 
amonnt.   One  can  readily  understand  why  a 
guarantor  might  be  willing  to  obligate  him- 
self to  answer  for  the  default  of  another  who 
proposed  to  purchase  a  small  bill  of  books  or 
other  goods,— a  quantity  whltA  could  readily 
be  disposed  of  If  bought  for  sale,  or  for 
which  the  means  of  the  debtor  would  render 
payment  easy,  if  purchased  for  his  own  use.— 
and  at  the  same  time  positively  refuse  to  as- 
sume any  liability  if  the  proposition  waa  to 
purchase  books  or  goods  in  unlimited  quan- 
tities. In  the  one  case  the  i»v>bablIltT  of  de- 
fault by  the  debtor  might  seem  quite  remote, 
while  In  the  other  It  might  appear  almost  in- 
evitable.   Our  conclusion  Is  that  tbe  credit 
given  in  excess  of  the  amonnt  specified  in  de- 
fendant's obligation  was  not  covered  by  it, 
and  that  the  two  sales,  both  made  wtthtn  tbe 
specified  two  months,  should  be  treated  as  a 
single  transaction,  and  as  one  sale.  In  excess 
of  the  authorized  amount  As  to  this  excess 
the  defendant  Incurred  no  liability,  and.  as 
Jelllson  actually  paid  more  tban  the  sum  for 
which  defendant  became  guarantor,  be  ysnn- 
discharged  and  exonerated.  Judgment  affirm- 
ed. 


KENDALL  v.  CITY  OP  DULUTH. 
(Supreme  Court  of  Minnesota.    April  29.  1S96.I 

CONVBKSIOX — PlBADISO. 

Beld,  in  an  action  brought  to  recover  tbf 
value  of  a  wagon  obtained  by  defendant  from 
plaintiff  for  a  CMtaia  specified  use  or  potpow. 
tliat  the  complaint  failed  to  otate  facta  snfficleiit 
to  constitute  a  cause  of  action. 
(Syllpbas  by  the  Coa^) 

Appeal  ftom  municipal  oonrt  of  Dnlntb;  J. 
H.  Boyle,  Judge. 

Action  1^  Howard  C  Koidall  against  tbe 
city  of  Duluth.  From  an  order  sustaining  a 
demuRcr  to  tbe  complaint  plaintiff  appeals. 
Affirmed. 

Mann  &  Corcoran,  for  am»ellattt  EUswortb 
Benham  and  W.  A.  Cant,  for  respoodoit 

COLLINS.  J.    We  construe  tbe  first  para- 
graph of  the  third  snbdlTM<a  of  tlie  com- 
plaint as  alleging  that  plaintiff  furnished  tbe 
undertaker's  wagon  tbweln  menttoned  to  de- 
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fendant  city  for  che  purpose  of  conveying 
sick  persons,  afflicted  witb  a  contagious  dls- 
ease,  to  the  pesthouse.  The  original  taking 
for  this  certain  purpose  and' use  was  therefore 
with  the  plaintiff's  consent.  Then  followed 
the  allegation  that  the  wagon  was  so  used, 
and.  further,  that  defendant  bad  the  wagon 
remodeled  into  an  ambulance,  and  converted 
the  same  to  its  own  use,  and  has  ever  since 
had  and  used  siiid  wagon.  There  was  no  al- 
legation that  a  return  had  been  demanded,  or 
that  defendant  had  used  the  wagon  for  any 
other  or  different  purpose  than  that  for  which 
it  was  obtainea,  or  that  it  was  not  still  osing 
it  for  the  conveyance  of  sick  i>ersoDs  to  the 
pesthouse,  or  that  it  had  done  anything  with 
it,  except  to  remodel  It  into  an  ambulance  and 
convert  It  to  Its  own  use.  An  ambulance  Is  fl 
wheeled  vehicl«>  used  for  the  purpose  of  con- 
veying sick  or  wounded  persons.  The  wagon 
was  obtained  from  the  plaintiff  for  the  agreed 
purpose  of  conveying  sick  persons,  and,  on 
the  face  of  the  pleading.  It  does  not  appear 
tliat  the  defendant  has  done  anything  except 
what  It  might  lawfully  do  in  order  to  ren* 
dor  It  suitable  for  the  use  consented  to  by 
plaintiff.  The  averment  that  defmdant  has 
converted  the  wagon  to  Ita  own  use  must  be 
road  In  connection  with  the  balance  of  the 
all^atlonB,  from  which  it  clearly  appears 
that  nothing  has  been  done  except  to  make 


the  vehicle  suitable  for  the  use  consented  to 
by  plaintiff  when  he  furnished  It,  and  then 
using  It  as  agreed  upon.    Order  afllnned. 


SHANNAHAN  v.  CHICAGO,  ST.        M.  & 
O.  HY.  CO. 

(Supreme  Court  of  Mlonesota.    April  30,  1896.) 

NsW  TkIAL— IXSCFFICIEHCr  OF  KVIDBKCE— 

Review. 

The  rule  laid  down  Id  Hicks  v.  Stone,  13 
Minn.  ^  (Gil.  388).  followed. 
(Syllabus  hy  the  Court) 

Appeal  from  district  court.  Blue  Barth 
coimty;  M.  J.  Severance,  Judge. 

Action  by  John  Shannahan  against  the  Chi- 
cago, St.  Paul,  Minneapolis  &  Omaha  Rail- 
way Company.  Verdict  for  plaintiff  for  f2,- 
000.  From  an  order  granting  a  new  trial 
for  Insnfflcient  evidence  to  suj^rt  the  ver- 
dict, he  appeals.  Affirmed. 

Hughes,  Rice  &  Hughes  and  A.  R.  Pfau, 
for  appellant.  Lorln  Cray  and  S.  U  Perrin, 
for  respondent. 

BUCK,  J.  After  a  careful  examination  of 
all  the  evidence  in  this  case,  we  condnde 
that  it  comes  within  the  rule  laid  down  in 
Kicks  V.  Stone,  13  Minn.  434  (GiL  398),  which 
Is  followed.  Order  affirmed. 
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AtMtement. 

Of  naimiee,  mb  ^Volauoe." 

Aoeeptanoa 

Of  dedication,  see  "Dedication." 

Of  goods  sold,  see  "Sale." 

Of  mortgage,  see  "Chattel  MortsagM." 

Aooessory. 

See  *'Ctimtaial  Law." 

Aooident. 

See  "Oartiera";  "Neeftgence";  "Railroad  Com- 
panies." 

At  crossing,  see  "Railroad  Oongaaies." 

Accident  Ixmraixoe. 

See  "Inamance." 

AooompUoai 

Tmtimaar  of.  see  "Griminal  Law.** 

ACXXXBD  ABTB  SATDSFAOIION. 

See,  also,  "Farment.** 

A  contract  In  Bettlement  of  all  matters  in  con- 
troTeTBj  is  condusiTe  between  the  parties,  in  the 
absence  of  fraud  or  mutual  mistake. — Lanzon  v, 
Bellebenmer  (Micb.)  345. 

Settlement  of  an  action  between  plaintiff  and 
defendant,  hj  which  defendant  agreed  to  build 
an  BDproaeh  to  an  emtmnkment,  bare  an  action 
by  plaintiff  to  recover  damages  br  reason  of 
Bach  approa^^. — Kelleher  v.  CUcago,  St.  P.  & 

K.  C.  Sr.  Go.  aowa)  m. 

Aoconnting*. 

By  assignee  for  creditors,  see  "Assignment  for 

Belief  t  of  Creditors." 
ICqoity  Jurisdiction,  see  "Bquitj." 

Aeootznt  Stated. 

Account  books  as  evidence,  see  "fihidence." 

Aoknawledgment. 

Of  forfeiture  of  homestead,  see  "Homestead." 

Acquiescence. 
Bstoppel  br.  see  "Estoppel." 

AonoiT. 

See,  also,  "Appearance*':  "Contlnnanee";  "liim- 
itation  of  Actions":  "Practice  In  Ciril  Cases." 

Against  agent,  see  "Principal  and  Agent" 

 Tolnntarj  aseodatton,  see  "Associations." 

Br  and  agataist  dtr,  see  "Mnnidpai  Corpora- 
tions." 

Br  health  officer  to  abate  nnlianoe,  see 
"Health." 


For  breach  of  contract  to  OMiTey,  see  "Ven- 
dor and  Purchaser." 

For  damages  ft>r  wrongto!  iMmanee  of  Injiuic* 
tion,  see  "iDjunction. 

For  injuries  to  pasaeoKers,  see  "Oarrfers." 

For  malpractice,  see  "Ikfalpractice." 

For  remoral  of  ice,  see  "Waters  and  Water 
Oouraea." 

For  wrongful  attadiment,  see  "Attachment." 

 seisnre  of  mortgaged  ^perty,  see  "Cliat- 

tri  Mortfragee." 

On  appeal  bond,  see  "Appeal." 

On  ball  bond,  see  "BaU.^'^ 

On  bills  and  notes,  aee  "Negotiable  Instru- 
ments." 

On  bond,  see  "Bonds." 

On  contract,  see  "Contracts." 

On  judgniHit,  see  "Judgment" 

On  policies,  see  "Insurance. " 

On  reolevin  bond,  see  "Replevin." 

On  suDscription  to  stock,  see  "Corporations." 

Particular  actions,  see  "Assault  and  Batterr"; 
"Assumpsit" ;  "Attaehmenf^  "Composition 
with  Creditors":  "Death  by  Wrongfnl  Act"; 
"Deceit";  "Divorce";  "False  Imprisonment"; 
"Forcible  Entry  and  Detainer"  ;  "Garnish- 
ment"; "Injunction";  "Libel  and  Slander"; 
"Malicious  Prospcntion" ;  "Mandamns"; 
"Partition":  "Replevin":  "Specific  Perform- 
ance"; "Trespass";  "Trover  and  Conver- 
sion." 

To  cancel  contract,  see  "Equity." 

To  enforce  payment  of  taxes,  see  "Taxation." 

To  foreclose  mortgage,  see  "Mortgages." 

Oanses  of  action  AeU  properly  joined  under 
Comp.  Laws,  S  4932,  snbd.  1.— Bush  t.  FroeUck 
(S.  D.)  939. 

Coonts  for  the  use  of  land  and  for  trespass 
and  for  injury  by  the  olietmction  of  a  highway 
In  front  thereof  may  l>e  joined. — Jenks  v.  Lan- 
sing Lumtier  Co.  (Iowa)  231. 

Actions  for  the  detention  of  teased  property 
and  for  eonver^n  of  imsonallT  Included  in  the 
lease  may  be  united  under  Sanb.  ft  B.  Ann.  St 
I  2b47.— Alliance  Elerator  Co.  T.  Wells  (Wis.) 

79a 

An  action  by  a  mortgagee  of  chattels  for 
claim  and  delivery,  and  an  action  to  foreclose 
the  mortgage,  hdd  pnmerly  consolidated.— Anit- 
man  Co.  v.  Ferguson  (S.  D.)  1081. 

Actions  by  the  same  plaintiff  sgainst  different 
insurance  companies,  growing  out  of  the  same 
loss,  may  be  conscdiidated  on  motion. — Gross  t. 
Milwaukee  Mechanics  Ins.  Co.  (Wis.)  712;  Same 
T.  Western  Assur.  Co.,  Id. 


See  "Statutes." 


Acts. 


A^joinin^  lAndowners. 


Damages  for 
"Damages." 


removing  latNal  support  see 


V.66N.W.— 78 


Adjoumment. 

See  "Continuance." 

Administration. 

See  "Bxecutors  and  Adminiatratfln'* 
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Am  eridence,  Bee  "Oriminal  Law";  "Eridence." 

Adverse  Olaims  to  Land. 

See  "Qnleting  Title— Removal  of  Cloud." 

ADYSBSa  F08SESSI0K. 

See,  also,  "Limitation  of  Actions." 

That  snntee'e  poaaessioo  is  adTeree  may  be  In- 
ferred from  the  exercise  of  acta  of  ownmhip.— 
Stall  V.  Jonee  (Neb.)  668. 

Offer  by  occupant  of  land,  while  he  is  boidinx 
adTersely,  to  pnrchaee  from  the  owner.  Held  to 
intprrnpt  the  mnniiig  of  the  atatnte. — Litchfield 
T.  Sewell  aowa)  104. 

The  iMnseHBioD  of  n  mortfcagee  held  adrerse 
to  remainder-men.— Hall  t.  Hooper  (Neb.)  33. 

Eridence  held  inaafEdent  to  show  adverse  poe- 
aesslra.— Utchfleld  v.  SeweU  aowiO  104. 

Ai&davlt. 

For  appointment  of  receiver,  see  "Receivers." 
For  continnance,  see  "Oontinaance." 
For  order  of  arrest,  see  "Arrest.  ** 
In    attachment,    see    "Attachment" :  '"New 
Trial." 

On  application  to  open  default  judgment,  aee 

"Judgment." 
On  motion  for  new  trial,  see  "Crimiaal  Law." 
To  hold  to  bail,  see  "Arrest" 


Afflrmoiioe. 


See  "Appe^.' 


AftenvAxsqnired  Title. 

Estoppel  to  assert,  see  "BsbqipeL" 
Agency. 

See  "Principal  and  Agent" 

Agreed  Oaae. 

See  "Appeal." 

Alcoholic  lilquon. 

See  "Intoxicating  Liquors." 


Alimony, 


See  "Divorce." 


AMMBATIOy  OF  lAIHTJiU- 
HHNTS. 

Where  a  note  sued  on  shows  a  material  altera- 
tion, the  question  whether  it  was  altered  be- 
fore or  after  delivery  i«  for  the  Jorr.— Ooodin  v. 
Plngge  (Neb.)  407. 

A  m<ffl«|iT¥iffnt. 

Of  bill  of  exceptions,  see  "Appeal." 
Of  pleading,  see  'Tleading." 

 in  aetion  for  divorce,  see  "Divorce," 

Of  statutes,  see  "Statutes." 

AKIMAIJ3. 

Killed  or  Injured  by  locomotive,  see  "Railroad 

Oompaniee." 
Shipment  by  carrier,  see  ."Carriers." 


The  qopstioo  of  the  reasonaUeneaa  of  notice 
to  the  owner  of  trespassing  stock  depend*  on 
the  circumstaDces  of  the  case. — Sloan  Bain 

(Neb.)  1U13. 

One  taking  up  trespassing  stock  on  cnttivatcd 
land,  to  preserve  his  lien,  most  cotnplf  with 
Comp.  St  c  2,  art  3.^1oaii  t.  Bain  (Neb4 
1013. 


See  "Pleading.* 


Answer. 


APPEAL*. 


or; 


See,    also,   "Certiorari".    "Error.  Writ 
"Exceptions,  Bill  of;  "New  TriaL" 

Costs  on  app^,  see  "Costa." 
In  criminal  cases,  see  'HMmlnal  Law." 
Neceesitr  of  exceptions  in  court  bdow,  see 
"Exceptions,  Bill  of." 

After  0  case  w&c  certi£ed  from  a  jastice  to  the 
drcoit  court,  ii  w;**  proper  to  permit  a  notice  at- 
tached to  toe  plea  to  be  amended.— Alton  v. 
Meenwenberg  (SUch.)  671. 

Avpellata  JnrtaJigti—. 

An  appeal  will  be  dlamiased,  regardless  of  the 

amount  claim(:d,  where  under  no  aspect  can 
plaintiff  recover  the  jnrisdictional  amount  - 
Burkhardt  v.  Elgee  (Wis.)  1137. 

Under  Laws  1896,  c.  215,  no  appeal  lies  from 
a  judgment  when  the  amount  invoived  is  lev 
than  1100,  without  a  certificate  that  difficolt  or 
constitutional  questions  are  involved.  —  Bnrk- 
hardt  V.  Elgee  (Wis.)  525. 

Where  remittitur  is  filed  before  Jndgnwnt  re- 
ducing amount  betow  jurisdictional  amount 
appeal  will  not  Ue,  thoa^  bond  had  been  filed 
and  approved.— Knox  v.  NicoU  (Iowa)  8761. 

Onl;  parties  to  a  judgment,  or  their  priTi<>^ 
can  prosecute  an  anpeaL^Buriington  &  M.  B. 
R.  Co.  in  Nebraska  v.  Martin  (Neb.)  IS. 

A  city  can  appeal  from  a  judgment  of  the  Jfn- 
trict  court  canceling  an  assessment  on  appesl 
from  the  board  of  equalization.— Farmers'  lloaa 
&  Trust  Co.  V.  City  of  Newton  (Iowa)  784. 

An  executor  protected  by  a  deoee  reciting 
payment  to  the  widow  of  insnrance  on  his 

dcnt's  life  has  no  right  of-app«U  thm&om.— 
Scfalegel  r.  Sisson  (S.  D.)  1087. 

A  judgment  will  not  be  reviewed  before  ixft 
formal  entry  on  the  journals  of  tbe  trial  conn 
— Homick  v.  Maguire  (Neb.)  867. 

An  appeal  from  a  judgment  and  decree  ifii 
to  indade  the  adjudication  on  a  demurrer  to  tb* 

Setition  in  the  action.— Henkle  t. Holmes  (Iowa: 
la 

—  Appealable  jBdcmeats  amA  orAen. 

A  mere  judgment  for  costs  is  not  ap|>ealab!e. 
—Little  V.  Gamble  (Neb.)  840. 

An  order  dissolving  a  temporary  restrainitv 
order  is  not  appealable. — Manning  v.  Cooi»i4. 
(Neb.)  17. 

An  appeal  lies  only  from  the  final  judgment  --^ 
a  justice.— Oenslow  v.  Dodendorf  (Neb.l  40O. 

A  judgment  enttred  in  accordance  with  a  man- 
date of  the  supreme  eonit  is  not  appealable.— 
Patten  Paper  Co.  v.  Oreen         &  M.  Canal 

Co.  (Wis.)  601. 

To  entitle  a  party  to  review,  there  most  have 
been  a  final  Judgment  on  the  merits. — Ban- 
house  V.  Village  of  Adams  (Neb.)  828. 

Reouisites. 

Where  a  record  fails  to  show  the  takiagr  of  as 
atveal,  the  proceeding  will  be  dismiescd. — Swi- 
gart  V.  Jackson  County  (Iowa)  881. 

A  motion  for  a  new  triait,is  unnecessary  :--> 
present  the  que^^^j5|e^(3^^^  pre- 
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■mts  a  eanae  of  action.— Scarborough  t.  Myrfck 
(Neb.)  887. 

Where  exwptions  on  motion  for  new  trial  tire 
relied  on  for  review  of  infitrnctions,  the  record 
muat  show  a  motion  filed  within  three  days 
after  verdict. — Rowen  v.  Sommers  (Iowa)  897. 

Ineafficiency  of  the  evidence  must  be  made  a 
gronnd  of  motion  for  new  trial.— Gade  t.  Col- 
lins (S.  D.)  466. 

Docoment  not  presented  to  trial  coort  on  mo- 
tion  for  new  trial  not  considered  on  aifieal. — 
Robde  T.  Biggs  (Mich.)  331. 

On  failure  to  mention  in  a  motion  for  a  new 
trial  the  roling  on  a  motion  to  make  more 
specific;  the  ritfit  to  nave  the  ruling  reriewed 
is  waived. — Banter  t.  Davies  (Neb.)  IL 

A  memorandum  of  judgment  made  on  the 
trial  docket  will  not  authorize  a  review. — Hor- 
nicfc  T.  Magnire  (Neb.)  867. 

The  certificate  suthoriised  by  Code,  S  3173, 
must  be  made  and  filed  wben  the  case  is  de- 
cided and  judgment  entered.— Powers  v.  Illinois 

Cent.  R.  do.  (Iowa)  76. 

—  ITvtioe. 

In  an  action  against  a  city  and  its  board  of 
eQualiiation,  noace  of  appeal  served  on  the 
major  or  city  clerk  is  a  snffident  service.— 
Farmera*  Loan  &  Tmst  Oo.  t.  dtr  of  Newton 
(Iowa)  784. 

In  an  action  against  a  husband  and  wife,  when 
no  judgment  is  rendered  against  the  wife,  no- 
tice of  an  anneal  by  the  husband  need  not  be 
served  oa  the  wife. — Men^ee  t.  Chealey  (Iowa) 
1U3S. 

—  BmjiL 

Bond  filed  before  judgment  is  entered  mnst 
be  regarded  as  filed  after  judgment— Knox  v. 
Xicolfdowa)  876. 

On  appeal  from  jostlce'a  court,  appellee  may 
ask  a  change  of  sure  ties  on  the  bond. — Galligher 
V.  Wolf  (Neb.)  645. 

AsslK»Mnta  of  «»or. 

Assignments  that  the  court  erred  in  overruling 
11  motion  in  arrest  and  a  motion  to  set  aside 
the  verdict  are  not  auSicieatly  specific. — Moffitt 
V.  Albert  (Iowa)  162. 

Assignments  of  error  :iot  stating  specific  er- 
rors  relied  on  will  not  be  considered. — Peterson 
V.  Walter  A.  Wood  Mowing  &  Reaping  Macb. 
Co.  (Iowa)  96. 

An  assignment  of  error  that  the  trial  court 
erred  in  sustaining  a  demnrrer  or  motion,  wben 
Hiich  demurrer  or  motion  is  based  on  several 
distinct  gronodB,  is  too  general.— Guyar  v,  Min- 
uesota  Tbresher  Manuf  g  Co.  (Iowa)  83. 

When  a  motion  to  direct  a  verdict  was  based 
on  several  grounds,  an  assignment  predicating 
error  merely  on  the  sustaining  of  the  motion  is 
ineofficient. — Shakman  v.  Potter  (Iowa)  1045. 

An  assignment  of  error  Md  not  to  raise  the 
gaestion  of  error  in  awessment  of  the  amount 
of  recovery. — Beavers  v.  Hissonrl  Pac.  R.  C3o. 
(Neb.)  821. 

An  assignment  as  to  the  giving  or  refusing  of 
several  instructicns  will  be  overruled  if  any  one 
was  correct. — Oltmauns  v.  Findlay  (Neb.)  425. 

Assignment  of  errors  cannot  be  amended  after 
the  time  for  serving  without  leave. — MlnneapoUs, 
St.  P.  &  B.  S.  M.  Ry.  Go.  v.  Home  Ins.  Co. 
(Minn.)  132. 

Raeord* 

On  aiQieel  in  aniUeations  for  liqnor  license  the 
evidence  bitroduced  mnst  be  reduced  to  writing 
and  tmnamltted.— Waugh  t.  Graham  (Neb.) 
301. 

Instructions  not  authenticated  cannot  be  con- 
sidered.—Borlingim  V.  Bader  (Neb.)  288. 


A  motion  for  new  trial  mnst  be  certifii>d  to  In 
the  transcript- Romberg  v.  Pokken  (Neb.)  282. 

Under  Code,  §  2742,  the  certificate  of  evidence 
in  equity  proceed inga  must  be  mnde  by  the 
judge,  though  the  case  was  tried  on  written  tes- 
timony aione.— Teagae  v.  Fortsch  (Iowa)  1056. 

Where  the  record  on  appeal  is  incorrect  tha 
remedy  is  by  proceedings  to  secure  correction  in 
the  lower  court.— Omaha  Loan  &  Trust  Co.  v. 
Hogeboom  (Neb.)  14. 

Under  Code,  I  2742,  a  certificate  of  evidmce 
made  by  a  judge  after  his  retirement,  or  one 
made  by  his  successor  in  office,  is  Insuffident. — 
Teague  v.  Fortsch  (Iowa)  1056. 

When  it  appears  that  a  depositicm  Introduced 
is  omitted  from  the  record,  evidence  will  not  be 
weighed.— Stort  v.  Finkelstrin  (Neb.)  IQQO. 

Order  affirmed  for  failure  to  show  that  all  the 
records  and  proceedings  considered  on  the  mo- 
tion have  been  returned  to  the  court — Firth  v. 
Brack  (Minn.)  987. 

Under  Rev.  St  I  3050.  on  appeal  from  an  or- 
der the  clerk  should  certify  that  the  papers  re- 
turned are  the  papers  used  on  the  hearing.— 
Olover  V.  Wells  &  Mulrooney  Grain  Co.  (Wis.) 

799. 

Leave  will  be  granted  plaintiff  in  error  to 
withdraw  record  fur  purnoee  of  submitting  bill 
of  exceptions  to  trial  Judge  for  amendment— 
McFarland  v.  West  Side  liap.  CSo.  (Neb.)  C37. 

A  settled  case  mnst  control,  and  cannot  be  con- 
tradicted by  statements  in  an  order  or  nffi^vit.— 
Hemstad  v.  Hall  (Minn.)  366. 

—  HaoHMwr  eomtemts. 

Error  in  excluding  evidence  will  not  be  re- 
viCTved  where  the  record  does  not  show  what  it 
would  be.— Olwell  v.  Milwaukee  St  Ry.  Ca 
(Wis.)  362. 

An  appeal  from  a  refusal  of  mandamus  will 
be  dismissed  where  there  is  no  record  show- 
ing an  appeal  from  the  judgment— Sanger  v. 
Skidmore  (Iowa)  176. 

An  order  reciting  that  It  was  made  after  con- 
sidering certain  evidence  cannot  he  reviewed 
where  the  evidence  is  not  in  the  record.— Glover 
V.  Wells  &  Mulrooney  Grain  Co.  (Wis.)  799. 

Appellee's  attract  stating  that  appellant's 
abstract  does  not  contain  all  the  evidence  will 
be  deemed  true  if  not  denied.— Crawford  v. 
Baryhlll  (Iowa)  876. 

Where  instructions  are  not  in  the  record,  none 
will  be  reviewed.— Callen  v.  Rose  (Neb.)  ^9. 

Where  the  correctness  of  appellant's  abstract 
is  denied,  and  appellant  files  no  transcript,  the 
question  cannot  be  determined. — Eldridge  v. 
Stewart  (Iowa)  891. 

On  appeal  in  equity,  where  the  abstracts  do 
not  show  that  they  contain  all  me  evidence,  the 
decree  below  will  be  affirmed.— Furenes  v.  Ser- 
vertson  (Iowa)  918. 

Where  the  question  to  he  determined  depends 
upon  an  issue  of  fact  there  must  l>e  a  settled 
case  or  bill  of  exceptions  showing  that  all  the 
evidence  is  presented.— In  re  Schmidt's  Kstate 
(Minn.)  721;  Spriesterbaeh  v.  Schmidt,  Id, 

A  party  held  not  entitled  to  file  a  BU[m1ementaI 
abstract  to  correct  an  affidavit  of  publication.- 
Iowa  State  Sav.  Bank  v.  Jacobson  (8.  D.)  45a 

—  OlileetloBs  relatliis  to  bill  of  exeep- 
tlons. 

The  allowance  by  a  referee  of  items  of  ac- 
count will  not  be  dlstuibed  where  there  is  no 
certificate  In  the  bib  of  exceptions  tiut  it  con- 
tains all  the  evidence. — Casgrain  v.  Hamilton 
(Wis.)  118. 

In  the  absence  of  a  bill  of  exceptions  the  only 
question  is  whethei  the  findings  juatifr  the  con- 
clusions.- Brigham  v.  Paul  (Minu.^  203.  i 
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A  written  stipulntion  of  facts  filed  in  do  pftrt 
of  the  rvGord,  uhUm  made  so  by  bill  of  excep- 
tionH.— State  Ins.  Co.  t.  Buckataff  Bros. 
MaDufsr  Co.  (Neb.)  27. 

A  stipulation  ot  facts  ift  no  part  of  the  record 
in  the  caae  in  whk-li  it  is  tileii,  by  a  bill  of  ex- 
ceptions allowed  in  another  case. — State  Ina. 
Co.  r.  Bnc^staff  Bros.  Mannfg  Co.  (Neb.)  27. 

The  preramption  Is.  in  the  absence  of  a  bill  of 
exceptions,  that  the  inatmctiona  were  pnver.— 
Oltmanns  v.  Findlay  (Neb.)  425. 

ABsignmenta  which  can  be  rerieved  only  in 
oonnectioD  with  a  bill  of  exceptionii  will  be  dis- 
regarded, wliete  no  authenticated  bill  is  filed. — 
Walter  A.  Wood  Mowing  &  Kcapiog  Macb.  Co. 
T.  Gerhold  (Neb.)  538. 

Assignments  o£  °rror  relating  to  the  snfficiency 
of  the  evidence  will  be  disrei^rded  in  the  ab- 
sence of  a  bill  of  exceptions.— Andres  T.  Kr idler 
(Neb.)  018. 

A  decree  cannot  be  reviewed  on  a  qoestion  of 
fact  when  the  evidence  has  not  been  preserve 
^a  bill  of  exceptions.— White  v.  Smith  (Neb.) 

It  is  pnnaaed  that  the  essential  averments 
were  proven  in  the  Bbsence  of  a  bill  of  exo^ 
tkioa.— Romberg  t.  Hedign  (Neb.)  283. 

Review. 

Cases  will  be  reviewed  upon  the  theory  npon 
which  they  were  prosecuted  or  defended  in  the 
trial  court— Omaha  Brewing  Ass'n  t.  Wneth- 
rich  (Neb.)  900. 

Appellee  cannot  complain  of  a  part  of  a  de- 
cree from  which  he  naa  not  appealed.— Car- 
biener  v,  Montgomery  (Iowa)  900. 

Where  a  declaration  has  been  treated  on  the 
trial  below  and  on  appeal  as  containiQc  a  count 
for  false  imnnsonmeut,  it  is  too  late  on  a  second 
appeal  to  allege  that  the  count  is  for  malicious 
prosecution. — Moore  t.  Thompson  (Mich.)  51. 

Where  a  verdict  lias  been  directed,  the  court 
is  required  on  appeal  to  review  Ihe  facta. — 
Brady  v.  Kreoger  (S.  D.)  1083. 

When  appellee  deniea  the  suffidency  of  w- 
pellant's  abstract,  which  statement  Is  not  d«* 
nied  by  appellsDlt  Qoestions  of  fact  will  not  be 
reviewed^-lEans  t.  Yonng  (lowH)  S79. 

An  ai^al  from  the  judgment  does  not  bring 
op  for  review  an  order  denying  a  new  trial  made 
after  judgment.— Gade  v.  Collins  (S.  D.)  486. 

An  order  allowing  amendment  before  trial 
cannot  be  reviewed  on  appeal  from  an  order 
deiu-ing  a  new  trial.— Minneapolis.  8t.  P.  &  8. 
8.  M.  Ky.  Co.  T.  Home  Ins.  Go.  (Mum.)  132. 

It  Is  within  the  discretion  of  the  court  on 
appeal  from  the  board  of  equalisation  to  allow 
pleadings  to  be  filed.— Farmers'  Loan  &  Trust 
Co.  V.  City  0/  Newton  (Iowa)  784. 

Whtfre  a  case  goes  to  the  supreme  court  on 
certificate  of  queBtions  of  law,  an  abstract  of 

the  pleadings  need  not  be  filed. — Menefee  v. 
Chesley  (Iowa)  1038. 

Where  the  certificate  of  a  question  of  law 
on  an  a[^eal  iovolvin^  less  than  flOO  fails  to 
settle  a  disputed  question  of  fact,  the  case  wiU 
be  dismisBed.- Tucker  v.  Anderson  (Iowa)  loi. 

Where,  in  an  actitm  for  conversion,  defendant 
alleges  superior  title,  he  cannot  on  appeal  seek 

to  recoup  the  amount  of  a  lien  existing  against 
the  damages  swarded  for  conversion. — Omaha 

Brewing  Ass'n  v.  Wuethrich  (Neb.)  990. 

Assignments  not  presented  by  briefs  or  argn- 
Oient  are  waived.— City  of  Kearney  v.  Smith 
(Neb.)  538. 

Presumptions. 

When  finding  of  fact  of  trial  court  will  be 

Srexumed  on  appeal. — Switier  v.  Da  via  (Iowa) 
74. 


The  court  will  not  presume  an  adJoammtBt 
sine  die  of  a  district  court  from  the  fact  that  25 
days  intervened  riuo?  a  givoi  dsj  tfaneoL— 
^de  V.  Kent  (Neb.)  30. 

A  recital  in  a  Judnient  as  to  a  matter  of  fact 
is  not  conclurive  where  the  record  shows  that 
it  was  erroneous.— Gile  v.  Coll<j  (Wis.)  802. 

In  the  alisence  of  evidence,  it  will  be  pre- 
sumed, in  suppor*  of  a  general  v»ilict  ■r""* 
interveners  iu  attadunent,  that  plaintiff  ac- 
qnirtMl  the  ri^t  to  attach  tbe  property  before 
the  inters  of  interveners  was  acqnirea. — Uof- 
fitt  f.  Albert  (Iowa)  162. 

Where  a  witness  testified  as  to  an  account, 
it  will  not  be  presumed  that  he  was  testifying 
from  the  books. — Iowa  City  State  Bank  v. 
Novak  (Iowa)  186. 

Where  no  errors  affirmatively  an>ear  in  the 
record,  it  will  be  presumed  that  the  praceediogi 
were  correct.— Union  Pac.  K.  Co.  V.  Kinney 
(Neb.)  449. 

  ObieotlMU  mmt  valaa*  bdm. 

Objections  not  raised  below  will  not  be  eon- 
sidered.— Hinkle  v.  Saddler  (Iowa)  765. 

Appeal  must  be  taken  from  ruling  of  tzial 
court  to  present  it  for  review. — Findlay  t.  Car- 
son (Iowa)  759. 

Objections  not  raised  below  by  peruana  re- 
monstrating against  the  issuance  at  a  Uquor 
license  cannot  be  uiged  on  appeaL— Waush  v. 
Graham  (Neb.)  SOL 

A  jndgm^t  will  not  be  tw»sed  because  tes- 
timony not  the  best  evidence  was  admitted  with- 
out objection. — Martin  v.  Smith  (Mich.)  61. 

Where  the  court  was  not  called  npon  to  detide 
whether  an  offer  to  rescind  was  made  in  time 
a  holding  that  it  was  w  made  will  not  be  ^t>- 
turbed.— HUton  t.  Advance  Thteaha  Go.  (& 

D.)  816. 

A  stimulation  not  objected  to  below  could  no: 
be  assailed  on  appeal. — Warren  v.  Great  North- 
ern By.  Co.  (Minn.)  98*. 

Misconduct  of  counsel  not  excepted  to  is  not 
gcoond  for  T«ranL — Basken^  Ufa  Aas'n  v. 

lisco  (NeU)  412. 

—  Weight  and  snfloioney  of  oridoBm. 

Findings  of  fact  made  by  the  court  on  appli- 
cation for  a  liquor  license  will  not  be  dMnrtied. 
— Waug^i  T.  Graham  (Neb.)  301. 

An  order  refusing  to  set  aside  a  referee'o  find- 
Ingswill  not  be  reviewed  unless  they  were  against 
the  weight  of  evidence.— Gnetskow  Bros.  C**- 
V.  Andrews  (Wis.)  11». 

Where  the  evidence  is  sufficient  to  anstain  a 
verdict,  it  will  not  be  disturhed.— Martin  v. 

Clark  (Neb.)  40 

A  verdict  hM  not  the  result  of  passion  er 
rejudice.— Bearers  t.  Missouri  Psie.  R.  tV 

eb.)  821. 

A  decree  in  partnerahip  accounting  which  » 
sustained  by  the  evidoice  will  not  be  distnthed. 
— Bomes  v.  MiUer  (Mich.)  338. 

A  verdict  will  be  set  aside  where  there  la  no 
evidence  to  sustain  it— Aubetwer-Boadi  Brew- 
ing Ass'n  r.  Murray  (Neb.)  685. 

An  order  granting  a  new  trial  tor  inanfficjen-y 
of  the  evidence  to  sustain  the  verdict  will  n^>t 
be  reviewed  where  not  manifestly  unjust.— 
Shannaban  t.  Chicago,  St.  P.,  M.  ft  O.  Rr.  Gx 

(Minn.)  1151. 

—  ConJUetInc  erldanoe. 

A  question  of  fact  determined  on  eoafficting 
evidence  will  not  be  reriewed.— Lonia  t.  Unisa 
Pac.  R.  Oo.  (Neb.)  1133. 

A  judgment  supported  by  suffident  evidm.-* 
will  not  be  dlsturbed.-rAIlBinan  v.  DaJey  iNvt  • 
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A  jndgment  on  conflicting  evidence  will  not 
he  disturbed.— NelsoD  v.  Mille  (Neb.)  854. 

A  Tetdtct  or  findine  based  on  conflictinK  evi- 
dence will  not  be  dwturbed.— Fanners'  Co-op- 
•ratiTe  Soc  of  Geneva  v.  German  Ins.  Go. 
(Iowa)  878;  Hn^iea  v.  Jones  (Midi.)  337;  Tied- 
way  T.  Rickard  (Minn.)  974;  Wakefield  v. 
Connor  (Neb.)  286:  State  v.  Spirk  (NcbO  404; 
Smith  T.  SmiEth  (Neb.)  1016;  FoUer  t.  Pauley 
(Neb.)  1U6. 

The  rapreme  conrt  will  not  reverse  on  cod- 
flicting  evidence.— BnCtelo  County  Nat.  Bank 
V.  GUcrest  (Neb.)  660;  Whitcomb  v.  Thomas 
fNeb.)  818;  Loiabard  Inv.  Co.  v.  Snowden 
(Neb.)  838. 

When  the  evidence  as  to  whether  an  attach- 
ment affidavit  is  trae  is  conOicting,  an  order 
discharging  the  attachment  will  not  be  review- 
ed.—Nebraska  Moiine  Plow  Co.  v.  Klingman 
(Neb.)  1101. 

Where  evidence  as  to  the  controlling  qneation 
In  a  case  la  conflicting,  the  verdict  of  a  jury  will 
not  be  dtstnrbed.— Bennett  v.  Chicago,  M.  &  St. 

P.  Ry.  Co.  (S.  D.)  934. 

—  Harmleaa  eiror. 

Hanniess  error  is  not  gnumd  for  reveraaL— 
Hamilton  v.  Tfaoen  aowa)  166. 

A  refnaal  to  join  a  defendant  to  an  action  for 
an  injnnction  hdd  harmleaa  where  the  injunction 
was  denied.  — Jenks  v.  lanring  Lomber  Co. 
(Iowa)  231. 

Error  in  admitting  evidence  of  a  fact  of  which 
there  was  ample  evidence  already  admitted  with- 
out objection  is  harmlesa.— Hickman  v.  Layne 
I  Neb.)  29S. 

Error  in  allowing  a  witness  to  be  croaa-ezam- 
incd  on  matters  not  gmie  into  on  direct  exam- 
iiiutioD  held  harmless.  —  Roach  v.  Cameron 
(Iowa)  194. 

Error  in  introduction  of  copy  is  cured  by  the 
adverse  party  offering  the  original  instrument. 
— Emlaw  V.  Travelers'  Ins.  Co.  (Mich.)  468. 

Emmeons  reception  of  evidence  to  a  fact  al- 
ready establisfaea  by  competent  evidence  is 
withont  prejudice. — Sawyer  v.  Cho&te  (Wis.) 

680. 

Where  a  special  verdict  shows  no  liability  of 
defendant,  conflict  in  the  answers  relative  to 
tlie  defrnsp  in  harmless  error.- Deisenrietw  v. 
Kraus-Merkel  Malting  Co.  (Wis.)  112. 

A  judgment  will  not  be  reversed  on  account  of 
error  not  prejudicial  to  the  complaining  party. — 
Baum  Iron  Co.  v.  Berg  (Neb.)  8. 

Where  the  evidence  shows  that  a  plaintiff 
would,  at  most,  be  entitled  to  recover  nominal 
damagea  only,  a  judgment  for  defendant  will 
not  be  reversed  for  error  not  affecting  the  evi- 
dence.—Hathaway  V.  Burlington,  C.  R.  &  N.  R. 
Co.  (Iowa)  S02. 

The  exclusion  of  material  evidence  requires 
reversal,  thongli  the  inatrnclions  rendering  it 
material  were  incurrect,  but  not  objected  to.— 
Eldridge  T.  Stewart  (Iowa)  881. 

Admission  of  incompetent  evidence  In  a  trial 
by  the  court  Is  not  reversible  error.— iStover  v. 
Hough  (Neb.)  825. 

Where  there  is  uncontroverted  evidence  to 
suMtain  the  verdict  for  damages,  a  judgment 
will  not  be  reversed  because  inci>mpetent  evi- 
dence was  admitted  on  that  issue.— Keller  v. 
Town  of  aihnan  (Wis.)  800. 

The  admission  of  incompetent  evidence  as  to 
speculative  damages  is  harmless  error,  where 
the  verdict  for  plaintiff  is  one  for  nominal  dam- 
ofc'ca.— D<'  Urtcy  v.  Van  Wyk  (Iowa)  787. 

A  judgment  wiH  not  be  reversed  for  errone- 
ous admusfoa  of  evidence  which  is  notprejndi- 
rial.— Rivard  t.  Rlvard  (Mich.)  681;  Farmers' 
Loan  &  Trust  Co.  v.  Memmingn  (Neb.)  1014; 


Bennett  r.  Chteaco,  M.  A 

D.)  934. 


St.  P.  Ry.  Go.  (S. 


Error  in  admitting  an  instrument  withont 
proof  of  its  execution  was  cured  by  subae^inent 
proof  thereof.- Houck  v.  Linn  (Neb.)  11(3. 

A  decree  enjoining  county  officers  from  open- 
ing a  highway  will  not  be  reversed  because 
they  were  not  sued  in  their  official  capaclt?. — 
Webster  v  White  (S.  D.)  1145. 

Error  In  snstaining  objections  to  aneetlons  aa 
leading  is  cured  by  the  subsequent  introduction 
of  the  evidence  sooght  to  be  elicited.— Hoock  t. 
Linn  (Neb.)  1103. 

De«iai««. 

Where  Hk  petitton  in  error  presents  do  ques- 
tion for  review,  the  judgment  will  be  affirmed. 
— SUte  Ins.  Co.  t.  Bnckstaff  Bros.  Hantif  g 

Co.  (Neb.)  27. 

A  decree  may  be  affirmed  on  the  ground  that 
appellant  Is  not  a  party  aggrieved,  without  a  mo- 
tion to  dismiss.— Schlegei  v.  ^asoo  (S.  D.)  1087. 

When  essential  to  an  important  legal  right,  a 
judgment  will  be  reversed  to  enable  a  party  to 
recover  nominal  damages.— Olson  v.  Hnutimer 

(S.  D.)  ai3. 

Where  an  appeal  from  a  justice  has  been  prop- 
erly dismisseo,  the  order  wdl  not  be  reversed 
because  a  wrong  reason  was  given  thraefor.- 
Denslow  v.  Dodendorf  (Neb.)  409. 

Under  rule  23  of  the  supreme  conrt  an  order 
to  show  cause  why  motion  to  dismiss  should 
not  be  granted  may  issue.— Shickle,  Harrison  &, 
Howard  Irun  Co.  v.  Ci^'  of  lUpId  City  (S.  D.) 
490. 

A  motion  to  aismiss  because  the  original  par 
pers  were  not  transmitted  or  the  abstract  served 

can  be  made  only  on  the  motion  day  of  the  cir- 
cuit—Sfaickle.  Harrison  &  Howard  Iron  Oa 
City  of  Rapid  City  (S.  D.)  400. 

When  the  rfcovery  is  excessive,  the  court  may 
affirm  on  remission  of  the  excess. — Regier  v. 
Shreck  (Neb.)  618. 

An  erroneous  dei^on  of  the  supreme  court 
cannot  be  questioned  after  the  term,  but  stauils 
as  the  law  of  the  case.- Everett  v.  Oores  (Wis.) 
61(t. 

Where  a  case  is  remanded,  with  directions  to 
enter  judgment  in  accordance  with  the  opinion, 
no  amendment  to  pleadings  will  be  allowed. — 
Patten  l^aper  Ca  v.  Green  Bay  &  M.  Canal  Co. 
(Wis.)  601. 

UablUtiea  on  appeal  bomds. 

A  judgment  creditor  can  sue  on  an  appeal  bond 
without  tskiDfi  out  execution  first.— Johnson  v. 
Reed  (Neb.)  405. 

The  continuanci  of  a  cause  on  appeal  will  not 
release  the  surety  ou  the  bond. — Johnson  v.  Reed 

(Neb.)  40.-. 

Where  the  bond  was  to  pay  any  judgment  ren- 
dered against  appellants,  tne  surety  Is  liable, 
though  judgment  was  rendered  against  only  one 
of  them. — Johnson  v.  Reed  (Neb.)  406. 


AFFBABAirCD. 

One  not  a  party  who  voluntary  appears  and 
opposes  a  motion  on  the  merits,  and  complies 
with  an  order  then  made  making  him  a  party, 
becomes  a  party.- farmers'  Nat.  Bank  of  Owa- 
tonna  v.  Backus  (Minn.)  5. 

An  appearance  to  move  to  set  aside  a  default 
judgment  ArW  a  waiver  of  irregulaiities  in  the 
service  in  the  action. — Scarborough  v.  Myrick 
(Neb.)  867. 

A  judgment,  void  becstue  of  want  of  inrisdic- 
tion  -if  the  proper  parties.  Is  not  aided  by  an 
ittempted  appearance  by  snch  parties,  after,  ita 
reDdit!;,n.-^tate  t.  We^^^^^^^le 
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Where  defendant,  though  the  affidavit  to  hold 
to  bail  was  iosuffident,  eotered  a  fren^nl  *V- 
pearaoce,  a  motion  to  gnash  the  proceedings  be- 
cause of  such  insnfficiencr  will  be  denied. — Gra- 
ham T.  Ca»  Circuit  Judge  (Mich.)  348. 

AppUoation. 

For  continaiuice,  see  "Oriminal  Law." 

For  Insurance,  see  "Insarance." 

For  license  to  sell  Ugnon,  see  "latozleatiiig 

Liquors." 
Of  payment,  aee  *'Pa7meiit.'* 

Appointment. 

Of  agent,  see  "Priacipal  and  Agent" 

Of  officer,  see  "States  •md  State  Officers." 

Of  receiver,  see  "BecdTers." 

Arbitration  and  Award. 

SUpolatlon  In  policy,  see  "Insurance." 
Artfoment  of  Coxma^ 

See  "Oriminal  Law";  "Trial." 

Arraignment. 

See  ^'Criminal  Law.*' 

ABBEST. 

See,  also,  "Bail";  "Criminal  Law." 
Motion  tn  arrest  of  judgment,  see  "Judgment." 
Power  of  court  commissioner,  see  "Conrt  Com- 
missioners." 

An  affidavit  to  hold  to  bail  in  action  of  slander 
MtMns^cient.— Graham  v.  Cass  Circuit  Judge 

When  the  cause  of  arrest  in  a  civil  action  is 
idi'ntical  with  the  cause  of  action,  the  cnmplaint 
must  state  a  cause  of  action  entitling  plaintiflE  to 
an  order.— Hart  v.  Grant  (S.  D.)  322. 

When  an  affidavit  for  an  order  of  arrest  is 
made  on  information  and  belief,  the  facts  on 
which  it  is  based  must  be  set  out— Hurt  v.  Grant 
<».  D.)  822. 

ASSATTLT  AND  BATTEBT. 

Evidence  examined  and  IifIiI  sufficient  to  sus- 
tain a  verdict— Wella  v.  State  (Neb.)  29. 

Aaseasment. 

Of  benefits,  see  "Municipal  Corporations." 
On  mutual  b«iefit  insurance,  see  "Imturance." 

Assets. 

Of  decedent's  estate,  see  "Bxecattns  and  Ad- 
mintstratoTB." 

Assignee. 
See  "Assignment  for  Benefit  of  Creditors." 


ASSIGNMENT. 

See,  also,  "Assignment  for  Benefit  of  Credit- 
ors." 

Of  dower,  see  "Dower." 

Of  errors,  see  "Appeal." 

Of  good  wiU,  see  "Good  Will." 

Of  leaBe,  see  "Landlord  and  Tenant-** 

Of  mortgage,  see  "Mortgagee." 

An  assignment  of  vouchers  due  under  a  con- 
tract partially  completed  AeU  not  to  include 


money  sobseqaently  earned  under  the  contract 
—Ryan  v.  Dcuglas  County  (Neb.1  30. 

Consideration  for  an  asslgnroent  cuuutt  be 
recovered  because  the  1^1  effect  of  the  Instru- 
ment ftssiimed  Tras  nUsnnderstood  bj  the  as- 
signee.—l£Uer  T.  Brooks  (Mich.)  1002. 

ASSIGNMENT  FOB  KHNKFIT 
OF  OBEDZTQBEL 

See,  also,  "Insolveocy." 

Right  to  Jury  trial  in  action  by  aarignee  to  sM 

aside  conveyance,  see  "Jury." 

The  omission  from  the  deed,  in  the  descrqv 
tioD  of  the  creditors,  of  the  term  "bona  fidt-.* 
did  not  vitiate  it.— Tanish  t.  Pioneer  Fnel  Gu. 
(Minn.)  198. 

Under  Rev.  St.  {  2832,  an  order  settUng  aa 
assignee's  accounts  will  be  vacated,  where  a 
creditor  foiled  to  u)pear  because  he  recnvitl  nu 
notice.— Commercial  Bank  v.  McAutiffe  (Wia.t 
110. 

M''hether  certain  acts  constitute  a  generaJ  as- 
signment is  to  be  determined  by  the  intent  of 
the  parties.— Roberts  v.  Press  (Iowa)  756k 

Code,  i  2115,  providing  that  no  ^neral  as- 
signment shall  be  valid  unless  made  for  all  ibf 
creditors,  does  not  affect  general  transfers  of 
the  debtor's  property. — Roberts  v.  Press  (lowai 
75(i. 

A  mortgage  of  a  debtor's  entire  property  t.. 
secure  a  partlcniar  creditor  htU  not  a  feneral 
assignment— BobMla  t.  Press  Qowa)  786. 


ASSOCIATIONS. 

See,  also,  "Corporations." 

Mutual  benefit  companies,  see  "Insurance.** 

Where  membership  in  an  assodatlon  haa  ceas- 
ed, the  burden  is  on  the  corporation  to  prove  ii. 
—Cornfield  v.  Order  of  Britn  Abraham  tMino.! 
970. 

Any  assodation  of  persons  transacting  bust- 
nwB  by  a  common  name  may  be  sued  by  socl- 
nnme.--Gomlield  t.  Order  of  Brith  Abrmbaui 

(Minn.)  970. 

One  who  authorized  another  to  subscribe  for 
him  on  condition  in  an  association  held  di>* 
bound  by  an  unconditional  subscription. — Ka«- 
lin^  V.  Young  Men*s  Christian  Ass'n  (Neb 

An  instruction  in  an  action  on  a  subscriptio: 
hfUi  erroneous  as  not  submitting  to  the  jnry  th> 
question  whether  defendant  anUiorised  the  nlr 
8<Tintion.~Raw1ing8  v.  Young  Mm's  GhristiaL 
Ass*n  (Neb.)  1124. 


ASSUMPSIT. 

In  assompeii  on  :>n  express  contract.  ^viAeart 
as  to  quantum  meruit  is  inadmissible. — Biatra  v. 
Gladwell  (Mich.)  698. 

Evidence  examined,  and  Add  ImpropM*  to  .> 
roct  a  verdict  for  defendant. — House  t.  B<w 
man  (Iowa)  16o. 

!Bvidence  held  admissible  to  show  partnerstf 
indebtedness  and  individual  interMt,  in  an  a  - 
tion  to  recover  on  a  sale  of  jrartnersh^  nswui 
Fountthi  V.  Hutdilnson  (Ml^)  477. 

In  an  action  against  attorneys  for  moneys  c-x- 
lected,  damages  resulting  from  an  nnaQtborise. 
appearance  w  defendants  for  plaintiff  cutnot  1^^ 
recovered.— eoott  v.  Kirschbanm  (Neb.)  443. 

Awnmption  of  Bisks. 

See  "Marter  ««^,S«|rT^t(;;oOgle 
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ATTAOHUJfiNT. 

Se«,  aln.  "Bzecntion";  '^Bzempdou";  "Oar- 
nishmeDt." 

Lumber  is  not  perishable  property,  witlUo 
How.  AiiD.  St.  I  soil.— Moiher  r.  Boy  Circuit 
Judge  (Mich.)  478. 

To  flostain  an  attadim«it  against  joint  debt- 
ors, piaintiff  maat  abow  jcdnt  action  on  thebjnrt 
to  diQNMe  of  their  property. — Oottrell  t.  Hath- 
away (liich.)  D96. 

Brldence  A«ld  oot  to  sapport  a  finding  that  the 
attachment  debtor  owned  the  property  levied 
apon.— Howland  t.  Sharp  (Neb.)  1133. 

Judgment  In  attachment  need  not  direct  a 
aale.— Iowa  State  Sav.  Bank  v.  Jacobaon  (S.  D.) 
453. 

A  general  T»i)ict  held  a  finding  against  plain- 
tifiF  on  all  the  lasnes.— De  Goey  t.  Van  Wyk 

<Iowa)  7S7. 

Sheriff  may  amend  return  to  levy  ot  attach- 
ment to  conform  to  facts  at  time  of  lery. — 
HiclM  T.  Swan  (Iowa)  762. 

Time  for  serving  on  defendant  notice  of  levy 
aa  re<iuired  by  Code,  §  2967,  is  at  the  time  of 
levy.— HicliB  r.  Swan  (Iowa)  762. 

A  petition  tor  dis-olutlon  hrld  to  anfSciently 
allege  tliat  petitioner  had  not  disposed  of,  nor 
attempted  to  dispose  nf,  property  owned  joint- 
ly with  anothnr  — Cottrell  v.  Hathaway  (Midi.) 
uOO. 

It  was  not  error  to  ta.il  to  make  an  order  nn- 
der  Code,  |  3016,  protecting  interrenera,  where 
the  summary  proceedings  for  which  that  sec- 
tion provides  were  not  adopted,  and  interven- 
ers failed  to  aak  for  such  order.— Moffitt  T.  Al- 
bert (Iowa)  162. 

AAdmTit. 

An  affidavit  in  the  la^nage  of  the  statute  is 
sufficient.— Bumham  v,  Ramge  (Neb.)  277. 

Where  an  officer  justifies  seizure  under  at- 
tachment, the  recitals  of  indebtedness  in  the 
affidavit  and  complaint  are  prima  facie  evidence 
thereof.— Howard  v.  Dwight  (S.  D.)  935. 

An  affidavit  for  attachment  under  Pub.  Acts 
1889.  No.  149,  on  a  claim  not  dne.  hdd  snffi- 
cient.— Mosher  t.  Bay  Circuit  Judge  (Uich.) 
384. 

An  affidavit  for  attachment,  under  Pub.  Acts 

1889.  No.  149.  for  a  note  not  due,  held  to  an- 
tborize  an  attachment  apiiiiBt  an  indorser  of 
the  note. — Moaher  v-  Bay  Circuit  Judge  (Mich.) 
384. 

Wroncf  nl  mttacfcmsnt. 

'Ilie  burden  held  ou  plaintiff  in  an  action  on 
the  bond  to  show  that  the  attachment  wrong- 
fully issued.— Store  v.  Finkelstein  (Neb.)  1020. 

In  the  absence  of  malice,  an  action  for  wrong- 
ful attachment  can  be  maintained  alone  on  the 
attachment  bond.— Ston  v.  Finkeist^  (Neb.) 

10L>0. 

Damages  in  an  action  for  wrongful  attach- 
ment hfld  not  recoverable  aa  being  remote  and 
speculative.— De  Goey  v.  Van  Wyk  (Iowa)  787. 

An  instmctinn  in  an  action  for  wrongful  at- 
tachment hrld  proper  on  the  evidence.— De  Ooey 
V.  Van  Wyk  Uowa)  787, 


ATTOBNEY  AND  CLIENT. 

Argument  of  connsel,  see  "Criminal  Law." 

Power  of  attorney  to  confess  judgment  against 
corporation,  :>ee  "Corporations.''^ 

Service  of  rciice  of  trial  on  attorney,  aee 
"Practice  in  Civil  CaBes"t  "Trial." 

When  attorney  gnilty  of  contempt,  see  "Con- 
tempt.'* 


In  en  action  for  services  aa  attorney,  certain 
receipta  from  other  attomevB  heUl  inadmissible. 
— HoweU  V.  Smith  (Mich.)  218. 

Evidence  examined,  and  hetd,  that  whether  a 
receipt  for  snricei  produced  waa  written  by 
plaintiff  was  tor  the  jury.- Howell  v.  Smith 

(Mich.)  2ia 

An  attorney  employed  to  collect  a  debt  cannot, 
without  special  anthoilty,  release  a  debtor,  ex- 
cept on  pument  of  the  full  amount  of  money. — 
Smith  vrjones  (Neb.)  19. 

A  client  is  not  diargeable  with  notice  of  facts 
which  the  attorDej*  learned  in  such  a  way  that 
he  would  not  be  at  liberty  to  oommnnicate  them 
to  bia  client- Melms  v.  Pabat  Brewing  Co. 
(Wis.)  Bia 

The  lien  of  an  attorney  for  fees  Arfd  not  di- 
vested by  an  assignment  ot  the  claim  by  the 
client.— Leighton  v.  Serveson  (S.  D.)  938. 

A  judgment  In  defendant's  favor  for  coats  may 
be  set  ofi  against  a  Judgment  in  plaintiff's  favor, 
without  regard  to  the  lien  of  an  attomer.— Uod- 
say  V.  Pettigrew  (S.  D.)  321. 

AuUieiLtiication. 
Of  biU  of  ezevttoiM.  aw  "BxeeptloD^  Bffl  of." 

BAIL. 

In  an  action  on  a  bail  bond,  a  demurrer  on  the 
ground  that  the  state  a  not  a  proper  party  to 
sue  is  friroloas.— State  v.  Newson  (S.  D.)  488. 

Ballots. 
See  "Blectlons  and  Voters." 

Bankruptcy. 

See  "AaaignmNkt  for  Benefit  of  Orediton^; 
"Insolvency." 

BASTES  AND  BANEINO. 

lastraction  as  to  plaintiff  bank's  notice 
individual  transactmia  of  offioras  kdd 
nren.— CoBti&eDtal  Nat.   Bank  r. 

rWia)  606.^ 

A  bank  at  which  the  note  la  payable,  and  to 
which  it  is  sent  for  collection,  is  without  Im- 
plied authority  to  emplt^  a  aubagent  for  collec- 
tion.— Sherman  v.  Port  HuRW  Engine  &  Thresh- 
er C3o.  (S.  D.)  1077. 

Liability  of  officer  of  an  insolvent  bank  in  a 
criminal  prosecution  for  rectiving  denoaltK 
knowing  of  the  insolvency  under  McClaln's 
Code.  U  1824,  1825,  determined.-State  T.  Yet- 
zer  (Iowa)  737. 

BASTABBT. 

A  preponderance  of  the  evidence  sustains  a 
conviction.— Davison  V.  CroBe  (Neb.)  823. 

Complainant's  unchastity  Md  not  material  to 
the  iasue.— Davison  v.  Cruse  (Neb.)  823. 

Probable  duration  of  period  of  gestation  keid 
a  question  for  the  jury.  —  Davison  t.  Cruse 
(Neb.)  823. 

Battery. 

See  "Assault  and  Battery." 

Benefits. 

From  public  improvementa,  aee  "Mtinieipal  Cor- 
porations." 


See  "Willfc" 


Bequest. 
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Beet  and  Saoondaiy  Bvldanoe. 

See  "ETidence." 

Bill  of  ExoeptUnifl. 

See  "Appeal";  "Bzceptlonis  Bill  of.** 

Bill  of  lAdins. 

See  '♦Oarrien." 

Bin  of  Bevlew. 

See  "Bvnity." 

Bills  and  Notes. 

See  "Necotlable  Iiutnimenta." 

Bona  Side  FnzOhaMnb 

See  "MortKEgeB";  "N«rotia1>le  Inetnuwnto"; 
.  "Sate";  'Tender  and  Pwehaaer." 

BONDS. 

See.  abot  **Xndemnit7'';  "Principal  and  Sure- 
ty." 

Ball  bonds,  see  "BaU." 

Cancellation  in  equity,  see  "Equity." 

Form  of  judgment  acaEnst  edrety.  see  "Jndff- 

meot." 

Llabilitiei  on  a[qi«al  bonda.  see  "Appeal." 
Municipal  bonds,  see  "Municipal  Oorporations." 
Of  jnatices,  see  "Jnsticea  of  the  Peace." 
On  appeal,  see  "Appeal" 
Replevin  bond,  see  "JOepleTla." 
ScQool  bonds,  see  "Scnools  and  School  Dis- 
tricU." 

Set-off  in  action  «a  eupmedeaa  bond,  see  "Set- 
Off  and  Coonterclaim." 

Allegation  in  an  answer  of  a  surety  on  an 
official  bond  held  an  admission  of  the  deliTery  of 
the  bond.— Staie  v.  Bill  (Neb.)  541. 

A  state  treasurer  accepting  in  payment  of 
funds  due  from  his  predecessor  certificates  of 
deposit  ifl  durgeable  with  the  amoant  oif  such 
pumMit  thoutfi  the  bank  fails.— State  t.  HiU 
(Neb.)  541. 

In  an  action  on  a  state  treasurer's  bond,  fitld, 
that  it  was  for  the  jury  to  determine  how  much 
actual  money  had  been  received  and  paid. — 
State  v.  am  (Neb.)  ;>41. 

The  acceptance  by  an  incoming  state  treas- 
urer of  ceiiificates  of  deposit  wiU,  to  the  ex- 
tent of  sndi  payment,  relieve  the  retiring  treas- 
urer.—State  V.  Uill  (Neb.)  641. 

The  bond  of  a  state  officer  is  ralld  If  he 
writes  his  name  in  the  body,  and  subscribes  his 
oath  of  office,  though  he  inadvertently  fails 
to  attadi  biB  final  signature.— State  v.  Hill  (Neb.) 
541. 

Where  a  state  treasurer  receives  certlficatea  of 

deposit  in  payment,  the  state  may  ratify  the 
act,  1q  which  case  he  and  tiis  gureties  are 
chargeable  as  for  money.— State  v.  HiU  (Neb.) 
541. 

The  bond  of  a  building  contractor  to  pay  all 
labor  performed  and  materials  faraisbed  under 
a  contract  with  the  state  field  to  render  the 
sureties  liable  to  a  sniicontractor  for  materials 
furnished.— ii^tzgerald  v.  McCIay  (Neb.)  828. 

A  bond  conditioned  for  tbe  payment  to  an 
employer  of  moneys  received  Ma  discharged  by 
talung  the  agent's  note  in  full  satisfaction.— 
Smith  V.  Jackson  (Iowa)  80. 

Complaint,  in  an  action  on  'the  bond  of  an 
attorney  to  a  corporation,  examined  and  Jwld  to 
state  a  good  caow  of  action. — Germania  Spar 
&  Ban  Verein  v.  Flynn  (Wis.)  109. 


BHPORTER,  Vol  66. 


A  counter  bond  ^ren  a  fidelity  insurance  cob>- 
paoy  hfld  a  continuing  obligation. — Fidelity  A 
Canialty  Co.  of  New  York  r.  L«wlor  (MiuJ 
143. 

It  is  no  defense  to  an  action  on  a  bond  given 
by  a  deporitazy  of  eoonty  funds  that  the  cotnuy 
auditors  never  designated  tbe  bank  aa  a  county 
depositary  or  approved  the  bond.— Board  of 
Com'rs  of  Henoepfai  Goonty  v.  State  Bank 
(Hum.)  143. 

Certain  evidence,  in  an  action  on  a  bead,  kM 
admlsrible  for  the  purpose  of  estaUMdnc  tbe 
consideratirai  and  uwwinc  the  Ustocr  of  the 
tnuuacUon.— Wheeler  t  Ueyer  (UkL)  40. 

Books. 

Of  account  as  etldence,  aee  "EMdenoe.** 


BRIDGBS. 

Taxpayers  may  recover  from  a  bridge  compa- 
ny taxes  naid  la  aid  of  the  construction  of  a 
brid^  under  Laws  21st  Gen.  Assem.  c.  13,  and 

retamed  by  the  company  on  its  failing  to  com- 
ply with  tbe  conditions.— Smith  v.  Onuiha  ft  C. 

B.  Railway  ft  Bridge  Co.  (Iowa)  1041. 

Tbe  village  of  Petoekey  is  liable,  under  Acta 
1879.  Act  No.  280,  \  4.  for  the  mamtcsiance  of 
that  portion  of  a  bridge  wliicfa  crosses  its  arti- 
ficial channel  running  parallel  with  Bear  eree'k.— 
Williams  v.  VlUage  of  Petoskey  (Miefa.)  SSl 

T^e  aid  authorized  to  be  furnished  by  citie*, 
under  Laws  21at  Gen.  Assem.  c.  18,  for  the 
coDstmction  of  bridgee,  cannot'  be  pvoa  to  a 
foreign  corporation.— Smith  v.  Omaha  ft  GL  B. 
RaUway  Abridge  Co.  aowa)  1041. 

Bridge  constructed  under  Laws  21  st  Gca. 
Assem.  c.  13,  held  not  to  have  been  emrtracted 
by  a  domestic  corporation.— Smith  v.  Omaha  ft 

C.  B.  Railway  &  Bridge  Co.  (Iowa)  1041. 

Brieflk 

See  "AppeaL" 

Brokers. 

See  "FactoTB  and  Brokm," 

Burden  of  Proo£ 

See  "Evidence." 


BintaLAST. 

Evidence  held  sufficient  to  sustain  convictioB.>— 
Bush  V.  State  (Neb.)  tSKi. 

Evidence  that  the  office  entered  was  in  poe- 
sessioo  of  a  person  as  president  of  a  oorpotm- 
tion,  instead  of  individually,  as  charged,  doca 
not  consdtnte  a   Tariance. — State  t.  Porter 

(Iowa)  745. 

Where  the  evidenn  ahows  that  tbe  boIMiac 
entered  was  a  three  instead  of  two  story  build- 
iug  as  charged,  the  variance  is  not  fataL— 
Sute  T.  Porter  (Iowa)  745. 

Information  Mi  sufficient,  though  it  did  not 
state  the  degree  of  the  offense  durged.— State 
V.  La  Oroix  (S.  D.)  044. 

Inatnietion  on  effect  of  possession  of  atolf* 
goods  hdd  propw.— State  t.  Ham  (Iowa)  10S8. 

OsnosllfttliOflBu 

Of  contract,  see  "Equity.'* 


OAKHTKBS. 

See,  also,  "Horse  utd  Street  Bailroade";  "UK 

road  Companies." 
Insurance  against  loss,  see  "Inaurancew^ 
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Of  Koods. 

Woere  the  contract  exempts  a  carrier  from 
Ion  by  fire,  it  is  not  Babls  tbtre^  nnless  nevrtt- 
ffence  is  showo.— Smith  t.  American  Exp.  Co. 

(Mich.)  478. 

A  proTision  limiting  a  carrier's  liability  if  the 
valoe  of  the  pn^terty  is  not  sHeQ  Is  TaIid.-~ 
Smitii  T.  American  Exp.  Co.  (Midi.)  479. 

A  carrier  ia  not  liable  for  injury  to  property 
OD  a  conoecting  line,  where  the  contract  limits 
its  liability  to  its  own  line.— Smlfli  t.  American 
Bxp.  Co.  (Mich.)  479. 

A  bill  of  lading  accepted  without  objection 
constitutes  the  contract  of  carriage. — Smith  T. 
American  Exp.  Co.  (Mich.)  479. 

Directions  in  a  bill  jt  lading  to  notify  a  cet^ 
tain  person  gires  no  authiu-ity  to  deliver  to  sndi 
person  witboot  prodnctioo  ot  the  bill  of  lading. — 
Union  Stock-Yards  Co.  v.  Westcott  (Neb.)  419. 

A  carrier  delivEring  property  for  which  a  bill 
of  lading  is  iesned  lo  any  one  except  the  bidder 
thereof  ia  liable.— Ual-m  Stoek-XardB  Go.  t. 
Westcott  (Keb.)  41». 

The  liability  of  a  carrier  cee»es  three  dan  after 
notice  of  the  arrival  of  the  ffoods.— Backhaus  v. 
Chicago  &  a.  W.  Ry.  Co.  (Wis.)  400. 

A  carrier  which  delivered  the  goods  to  the 
shipper  witliont  a  snrrender  of  the  bill  of  lading 
hdd  liable  to  a  pledgee  of  the  UU  in  good  faith. 
— Ratier  t.  Burlington,  a  B,  &  N.  Ry.  Co. 
CUinn.)  088. 

In  abance  of  iperiAl  oontmet,  a  wbSppee  of 
stock  assnmes  all  damajKS  caused  by  their  restive- 
neas  and  vicioosness.— Heller  v.  CTbicago  &  G.  T. 
By.  Co.  (Mich.)  667. 

A  carrier  ia  bound  to  trannwrt  stock  with  or- 
dinary care  and  reasonable  dispatch.— HeHer  v. 
Chicago  &  G.  T.  Ry.  Co.  (Mich.)  667. 

Of  pMMemeer*. 

If  the  complaint  nnder  Omip.  St  c.  72.  art. 
1,  i  8,  show  that  plaintiff  was  a  passenger,  and 
that  the  ii^nry  reaolted  from  operation  of  the 
rfiad,  a  presnmiitlon  (HE  negtigenee  arises. — C!hi- 
cago,  B.  &  Q.  R.  Od.  t,  Hague  (Neb.)  1000. 

Id  an  action  agamst  a  street  railway  for  per- 
sonal Injnries,  evidence  held  Insufficient  to  snow 
that  the  car  from  which  plaintiff  fell  belonged 
to  and  was  operated  by  defendant. — Anderson 
V.  Des  Moines  St.  H.  Ck>.  (Iowa)  64. 

On  the  evidence,  hdd,  that  plaintiff  ejected 
from  a  freight  car  was  not  a  passenger,  but  a 
joint  treftpasser  with  the  brakenian  who  Jet  him 
into  the  car.— Brevig  v.  Chicago,  St.  P.,  M.  & 
O.  R.  Co.  (Minn.)  401. 

A  eliipper  of  cattle,  trarelin^  with  his  stock, 
on  a  drover's  pass,  is  not  mtitled  to  ordinary 
mivilegM  of  a  nassengK.— Omaha  &  R.  V.  By. 
Co.  T.  Oow  fNeb.)  21. 

Evidence  of  the  company's  nefrligence  and  de- 
ceased's contributory  negtigenee  in  an  action  for 
the  death  of  a  shipper  of  live  stodc,  kdd  for  the 
^ury.— Omaha  ft  R.  V.  By.  Co.  v.  Crow  (Neb.) 


Action  of  supervisots,  In  declaring  by  ordinance 
a  part  of  a  town  attadied  to  another  town, 
dionld  be  reviewed  by  certiora^  directed  to  the 
svarriBon.— State  v.  Weinfurtlwr  (Wis.)  708. 

Challenge. 

To  jnry,  see  "Jmr" 


Obsaoexy. 


See  "Equity." 


Case  Made. 


See  "AppeaL" 


Oeitifioate. 


To  bill  of  exceptions,  see  "Bzc^ons,  BIO  of." 
OERTIOBABI. 

Certioran  will  nut  lie  to  review  the  mUng  of 
the  circuit  court  in  overruling  objections  taken 
by  special  appeal,  where  no  nnai  judgment  was 
entered.— Travis  v  Culver  (Mich.)  575. 

Certiorari  will  not  lie  to  review  the  refusal  to 
quash  an  indictiuent  —  People  v.  Thompaon 
(Mich.)  47& 


CXhange  of  Venae. 

See  "Venue  in  Civil  CJases." 

OHAHinBS. 

Will  construed,  and  hdd  inadequate  to  CcMte 
a  valid  tmsL— Wbeelock  v,  Ammcan  Tnct  Soc. 
(Mich.)  869. 

OBATSBL  WOSerOtAGiEB. 

Authority  of  agent  to  disehuie,  see  **Princl- 

pal  and  Agent." 
Priority  between  tax  Ken  anA  mortgase.  see 

"Taxation." 

Big^t  of  mortwe  to  insnnnce,  sae  "Inanr- 
ance." 

An  absolute  bill  of  sale  held  to  constitute  a 
chattel  mortgage.— Pinch  v.  Willard  (Mich.)  42. 

A  Mil  of  Bale  may  be  Aown  byparol  to  have 
been  ^veo  as  security.— Pinch  r.  Willard  (Mich.) 

42. 

The  indorsee  of  notes  secured  by  mortgage 
held  entitled  to  possession  on  default. — Uouck  v. 
Linn  (Neb.)  HQS. 

A  mortgagee  who  fails  to  comply  with  the 
statute  on  foreclosure  is  liable  to  the  mortga- 
gor for  value  of  the  property  less  the  mortgage 
lien.— CaUen  v.  Rose  (Neb.)  689. 

A  bank  held  to  be  a  mortgagee  in  good  faith, 
within  Comp.  SL  c.  32,  i  14.— State  Bank  v.  O. 
S.  Keller  Co.  (Neb.)  619. 

A  mortgagee  in  a  mortgage  given  to  secure 
her  from  liability  as  surety  on  a  note  may,  as 
against  creditors  of  the  mortgagor  wron^ully 
seizing  the  property,  recover  the  amount  of  her 
liability.— Louden  v.  Vinton  (Mich.)  222, 

The  fact  that  a  mortgagee  of  stock  furnishes 
the  mortgagor  some  feed  for  its  keeping  does  not 
bind  him  for  Mils  for  hs  pasturage  afterwards 
contracted  by  the  mortgagor.— Cleveland  v.  Koch 

(Mich.)  376. 

A  chattel  mortgage  conetmcd,  and  hdd,  that 
the  giving  of  a  second  mortgage  was  not  an  at- 
tempt to  dispose  of  the  property,  allowinc  tiie 
first  mortgagee  thereupon  to  take  posaesuon. — 
Donovan  v.  SeU  (Minn.)  722. 

In  an  action  by  a  mortgagee  for  wrongful 
seizure  of  mortgaged  property,  the  mortgage 
may  be  introduced  witoout  the  note  which  it 
was  given  to  secure  first  being  put  in  evidenoe. 
—Louden  v.  Vinton  (Mich.)  22^. 

Reqnlaites  and  TalidSty. 

Chattel  mortgage  held  not  invalidated  for  un- 
certainty.—Louden  T.  Vinton  (Mich.)  222, 

Description  in  chattel  mortgage  hdd  sulB- 
dent.— Louden  v.  Vinton  (Midi.) 

Description  of  property  hdd  suffident  to 
charge  a  purchaser  with  notice.— First  Nat. 
Bank  v.  Koechel  (8.  D.)  933. 

Description  hdd  sufficient  to  cover  the  increaae 
of  cows  mortgaged.— Oereland  r.  Koch  (Mich.) 
37Qw  ^  I 
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Facta  held  lufficieat  to  ihow  an  accenttance  of 
a  cbattel  mortgage. — Louden  t.  Vinton  <Uich.) 
222. 

A  landlord  who  U  to  receive  a  share  of  the 
crop  from  the  tenant  has  a  mortgageable  inter- 
eat  in  the  crop  before  delW^,  and  a  mortgage 
then  made  ia  aunerior  to  a  ntraishment  of  the 
tenant  after  its  execution. — Riddle  t.  Dow  (Io- 
wa) 1066;  ThompsoD  Nat.  Bank  t.  Same.  Id. 

A  chattel  mortgage  held  not  avoided  b7  the 
mortgagee's  consent  to  a  sale  which  never  took 
idace.— Honck  v.  Linn  (Neb.)  1103. 

A  chattel  mortgage  Md  not  avoided  by  the 
mortgagee's  failure  to  forocIoBC  npon  default. — 
Houck  V.  Unn  (Neb.)  1103. 

CoaTeiwlon  1>t  ntortcacM. 

A  chattel  mortgagee  authorlKed  to  take  pos- 
session on  default  "od  sell,  who  takes  posses- 
ion and  keeps  the  property  as  hia  own.  is  lia- 
ble for  conversion.— Howety  v.  Hoover  (Iowa) 
772. 

Where  a  chattel  mortgagee  takes  posseaaion 
on  default,  and  holds  the  property  as  hia  own, 
expenses  Incnrred  in  the  care  of  the  property 
cannot  be  allowed.— Howeiy  v.  Hoover  (Iowa) 

772. 

A  chattel  mortnigee  taking  poasesidon  and 
claiming  ownership  ia  liable  for  the  valae  of 
ihe  propertywhen  converted.— Howery  v.  Hoo- 
ver (Iowa)  772. 

A  mortgagee  taking  poaseaslon  of  the  ehat- 
r<>If).  and  retaining  them  for  an  UDreaaonable 
time,  is  bound  to  pay  for  their  use.- Murray  v. 
Tiflushman  (Neb.)  413. 

Child. 

:8ee  "Guardian  and  Ward.'* 


See 


Olty. 

'Municipal  Goiporationa.* 


Claim  and  Bellvory. 

See  "Replevin." 

ClainiB. 

Against  deoedent*s  estate,  see  "Bxecutoxa  and 
Adminiatratora." 

OUuHB  Iiegiislation. 

See  "Constitutional  Law." 

ctjTikk  of  coxjbt. 

Duty  to  autheutiv.'ate  bill  of  exceptions,  aee 
"Exceptions,  Bill  of." 

The  term  of  office  of  a  derk  of  the  district 
court  Is  Hmited,  under  Const,  art.  6,  I  13,  to 
four  yeara.— State  v.  O'Leary  (Mlon.)  264. 

Iaws  1891,  c.  39,  S!  1,  2,  and  Gen.  St.  ISM. 
866,  867,  create  vacniicieB  in  the  office  of 
clerks  of  courts  in  counties  affected  by  that  act 
in  January,  1896,  which  vacancies  are  to  be 
filled  by  appointments.  —  State  v,  O'Leary 
(Minn.)  264. 

Collateral  Attack. 

Oq  appointment  of  receiver,  see  "Recelvera." 

On  jndgment,  aee  "Judgment." 

On  patents  to  public  lands,  see  "Public  Lands." 

Collection. 

See  "Banks  and  Banking." 
Of  taxea.  aee  "Taxation." 


Commercial  Paper. 

See  "Necotlabie  Instmmentt." 

OominltrifiH 
Of  factor  or  bnAw.  see  "Factors  and  Brok«ra.* 

Common  Carrier. 

See  "Carriers." 


Compensation. 


'Eminen*. 


For  land  taken  for  public  use,  see 

Domain." 

Of  agent,  see  "Principal  and  Agent." 
Of  attorney,  see  "Attorney  and  Client." 
Of  factor  or  broker,  see  "Factors  and  Brokers." 
Of  municipal  officer,  s«>e  "Municipal  Corpora- 
tions." 

Competency. 

Of  evidence,  aee  "Evidence." 

Of  juror,  see  "Jury." 

Of  witness,  see  "Witness." 

Complaint. 

See  "Pleadirij." 

OOHFOSmON  WITH  CBED- 
ITOBS. 


See,  also, 
itors." 


"Assignment  for  Benefit  of  Cred- 


Compodtion  hdd  a  valid  compromise. — Conti- 
nental Nat  Bank  v.  McOeoch  (Wis.)  606. 

Debtor's  glTing  of  collaterals  to  an  indebted- 
ness for  which  be  was  personally  liable  held  not 
to  invalidate  a  compromise  into  which  that  cred- 
itor afterwards  entered  with  others. — CoDtinen- 
tal  Nat  Bank  v.  McGeoch  (Wis.)  606. 

Evidence  Add  admissible  as  circunastaiice» 
tending  to  show  knowledge  of  a  creditor's  prefer- 
ence.—Continental  Nat.  Bank  v.  McGeoch  (Wi*.- 
606. 

Facts  held  to  rttow  good  c(Hisiderati<m  for  a 
compromise.— Continental  Nat.  Bank  t.  Mc- 
Geoch {Wis.)  666 

Where,  before  c-impromise,  creditor  has  din- 
posed  of  certain  coUaterala,  and  applied  tbt 
proceeds  in  determining  the  balance  doe,  flebto.- 
18  bound  by  the  dhpontion.— Continental  Nat. 
Bank  V.  McGeoch  (WiM  606. 

A  creditor  who  has  entered  a  compromise  with 
knowledge  of  another's  preference  cannot  avoil 
the  settlement  on  that  ground. — Continental  S'ai. 
Bank  t.  McGeodi  (Wis.)  606. 


COMPKOMISB. 

One  who  accepted  a  check  for  part  of  a  dis- 
puted claim,  aigoing  a  receipt  in  full  settlemeut 
could  not  recover  the  balance  claimed  hj  hioL— 
Treat  v.  Price  (Neb.)  834. 

A  creditor  acc^ting  part  of  a  diapated  rlatm 
hfU  to  have  notice  that  the  payor's  agent  was 
without  authority  to  pay  except  in  fall  settkr 
ment— Treat  t.  Price  (Neb.)  8M. 

Condemnation  Proceedings. 

See  "Eminent  Domain." 

Condition. 

Of  policy,  see  "Insurance.^-.  . 
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Oondltional  Sales. 


See  "Sale" 


OONTTJCfT  OF  I*AWa 

Rer.  St  I  1692,  requiring  tender  on  a  plea  of 
UBury,  does  not  apidr  to  caaea  oriaing  under 
fltatntea  of  other  ataiM.— Majmard  t.  Han  (Wis.) 
715. 

Diaposition  of  real  estate  in  Wiaconsin  ia  eot- 
«rned  entirely  by  the  laws  of  Wlacoosin.— Stut- 
tnck  T.  Batea  (Wia)  TOO. 

Conneotbiff  Idnes. 

"See  "CarrierB." 

Conaideratiozu 

Of  negotiable  Inatrameat,  aee  ^'Negotiable  In- 
atrnments.'* 

OcmBOlidatton. 

Of  aetiona,  see  "Action." 

Oonapiraoy. 

Admiaaibilitr  of  declaration*  of  eonapirator, 
see  "Orirmnal  Law." 

OOirSTITUTIONAXi  LAW. 

The  legislature  cannot  confer  apoix  the  an- 
preme  court  originai  juriadiction  over  subjecta 
not  enumerated  in  the  constitution. — State 
Hall  (Neb.)  M2. 

Lawa  1883,  c  24.  conferring  on  couatr  courts 
jnriadlction,  is  constltntionaL— State  t.  Huj^ 
tS.  D.)  1070 

Due  process  of  law  does  not  require  a  hear- 
ing before  property  can  bp  taken  or  damaged 
for  public  use.— Chicago,  B.  &  Q.  B.  Oo.  t. 
Statt  (Neb.)  ti24. 

The  preaerration  of  flah  la  aproper  function 
of  government.— Wert  Point  Water  Power  A 
Land  Imp.  Co.  v.  State  (Neb.)  6. 

Laws  1895,  c.  221,  providing  for  the  protec- 
tion of  game  and  fish,  though  unconatitutional 
as  to  acts  prior  to  its  passage,  ia  constitutional 
as  regards  those  after  its  passage.~BittenhauB 
V.  Johnston  (Wis.)  805. 

Laws  1895,  c.  221,  providing  for  protection  of 
game  and  &sh,  held  conatitutlonal.— Bittenhaua 
V.  Johnaton  (Wia.)  805. 

Gen.  Lawa  18t)3,  124,  |  9,  aa  amended  hj 
Gen.  Laws  18i>5.  c.  115.  |  5,  relating  to  con- 
aignments  of  game,  hdd  constitutional.— State 
V.  Chapel  (Minn.)  205. 

A  city  charter  authorizing  the  police  justice 
to  try  vioUtiona  of  ordinances  without  a  jnry 
is  unconstitutional.— Belatti  v.  Pierce  (S.  D.) 
1088. 

Code  Civ.  Proc.  S  as  amended,  making  a 
lis  pendens  constructive  notice  of  the  action  to 
prior  incumbrancera,  hfld  unconstitutioual.  — 
Sheasley  v.  Koeaa  (Neb.)  1010. 

Laws  1805,  c.  302.  applicable  to  Milwaukee, 
only  heid  unconstitutional  aa  special  legislation 
in  ao  far  as  it  mcluded  contracts  already  perform- 
ed.—Boyd  V.  City  of  Milwaukee  (Wis.)  603. 

Laws  1803,  c.  310,  applicable  to  cities  with  a 
population  of  2().000  iohaoitanta,  is  constitutional. 
— Boyd  v.  City  ot  Milwaukee  (Wis.)  603. 

3  How.  Ann.  St  i  1690al,  regulating  the  Me 
of  emery  wheels,  is  not  unconstitntionai,  aa  dasa 
le^slation.— People  v.  Smith  (Mich.)  382. 


In  determining  the  necessity  of  a  leglalatire 
act  for  the  public  welfare,  presumptlona  are  in 
favor  of  the  validity  of  the  act— People  v. 
Smith  (Mich.)  382. 

An  Older  requiring  the  reconatmction  by  a 
railroad  company  of  portions  of  a  viaduct  erect- 
ed by  it  jointly  with  the  city  AWd  not  to  impair 
the  obligation  of  contracts. — Chicago,  B.  &  Q. 
R.  Co.  V.  State  (Neb.)  624. 

Pub.  Acta  1889,  No.  149,  authorising  an  at- 
tachment on  a  claim  not  due,  does  not  Impair  the 
obligation  of  contracts. — Mosher  v.  Bay  Circuit 

Judge  (Mich.)  384. 

The  police  power  may  be  delegated  to  municipal 
corporations.— Chicago,  B.  &  Q.  R.  Co.  v. 
State  (Neb.)  624. 

Comp.  St  c.  12a,  {  48,  authorising  the  city 
of  Omaha,  by  ordinance,  to  require  railroads  to 
construct  tlaductf,  held  a  valid  exercise  of  police 
^wer.— Chicago,  B.  &  Q.  R.  Co.  v.  State  (Neb.) 

Id  the  exercise  of  police  power,  the  state  may 
prescribe  regulations  for  the  protection  of  those 
willingly  pcrformittg  dangerous  serriee.- People 
V.  Smith  (Mich.)  382. 

Laws  1893,  c.  24,  ia  not  an  ex  poat  facto  law 
as  to  a  defendant  who  had  committed  a  crime 
before  the  oaaaage  of  the  act — State  t.  Hughes 

(S.  D.)  1076. 

The  legislature  may  impose  a  tax  on  credits 
in  the  hands  of  resident  trustees  in  trust  for 
nonreaidenta. — Citr  of  Detroit  v.  Lewis  (Mich.) 
968. 

Construction. 

Of  contract  »ee  "Contracts" 

 of  sale,  see  "Sale." 

 to  convey,  see  "Vendor  and  Purchaser." 

Of  policy,  aee  "Insurance." 
Of  will,  see  "WiUs." 

CONTEMPT. 

A  newa^per  article  is  not  per  se  contemptuous, 
where  it  is  susceptible  of  an  innocent  construc- 
tion, and  requires  an  innuendo  to  apply  its  mean- 
ing to  the  court.— Bosewater  v.  State  (Neb.)  640. 

The  cotirt  having  pronounced  sentence  in  the 

(iresence  of  accused,  may  file  a  formal  judgment 
n  the  absence  of  accused  and  their  attorney. — 
Freeman  v.  City  of  Huron  (S.  D.)  928. 

One  knowing  of  an  order  of  court  who  inten- 
tionally violates  it  is  guilty  of  contempt — Free- 
man v.  City  of  Huron  (S.  D.)  928. 

An  affidavit  alleginfr  tacts  on  information 
does  not  give  jurisdiction  in  contempt — Free- 
man V.  City  of  Huron  (S.  D.)  928. 

A  contempt  proceeding  for  violating  an  order 
in  an  action  may  be  entitled  as  in  that  action.— 
Frcemau  v.  City  of  Huron  (S.  D.)  928. 

Other  than  the  state's  attorney  may  conduct 
the  prosecution  of  contempt  proceedings. — Free- 
man V.  City  of  Huron  (S.  D.)  928. 

The  presenting  of  an  apjdication  to  have  an> 
other  judge  try  the  case  because  of  pr^ndice  on 
the  part  of  the  one  to  whom  the  application  ia 
made  lu-ld  not  a  contempt— Le  Hane  v.  State 

(Neb.)  1017. 

The  fact  that  documentary  evidence  reflected 
on  the  character  of  the  judge  held  not  a  con* 
tempt— Hane  v.  State  (Neb.)  1017: 

A  couviction  of  an  attorney  in  a  summary  pro- 
ceeding for  making  an  ap^lcation  for  a  changeof 
judges  hrU  erroneous.— Le  Hane  v.  State  (Neb.) 

loir. 

Evidence  held  not  to  show  that  a  receiver  waa 
in  poeaeasion  of  property  which  defendants  took. 
— Buidlck  r.  MaxsbaU  (S.  D.)  462;  In  re  Spaoht 
Ing.  Id. 
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OOBTOnTANGE. 

In  criminal  cases,  see  "Criminal  Law." 

The  denial  of  a  eontiniiancc  is  in  tbe  dfsere- 
tton  of  the  trial  court— Burria  t.  Govrt  (Nebi) 
1131. 

The  denial  of  a  continuance  will  not  be  re- 
Tersed  except  for  abase  of  discretion. — Storz  v. 
Finkeletein  (Neb.)  1020. 

Refasal  of  a  continuance  becanae  of  profes- 
Bional  engaicement  of  attomer  hdd  not  an  abnav 
of  diBcretion.— Adamek  t.  Piano  MannTff  Co. 
(Minn.)  OSl. 

An  affidaTit  for  continnanee  for  absence  of 
a  witnesa  hdd  insufficient.— McClelland  t.  Scrog- 
gin  CNabO  1123. 

OONTBACTIB. 

See.  also,  "Assignment";  "Assignment  for  Ben- 
efit of  Creditors":  "Carriers";  "Chattel  Mort- 
KRges"!  "Factors  aad  Brokers";  "Fraods, 
Statute  of ;  "Frandtilent  CoDTeyances" ; 
"Guaranty";  "Master  and  Servant";  "Mort- 
gages"; •'Negotiable  Instruments";  "Partner- 
ship":  "Payment'*;  "Pledge":  "Principal  and 
Agent";  "Priucipal  and  Surety";  "Sale"; 
"Specific  Performance";  "Vendor  and  Pmv 
chaser." 

Consideration   of   mortgage,  see  "Fraudulent 

ConTeyances." 
Construction  of  chattel  mortgage,  see  "Chattel 

Mortgages." 

 of  easement,  see  "Easement." 

Costs  in  actions  on,  see  "Costs." 

Creating  agency,  see  "Princhsil  and  Agent.** 

Effect  of  osBpy,  see  "Uauiy. 

For  sale  of  land,  see  "Vendor  aad  Pnrchaaer." 

Laws  impairing  obligation,  see  "Constitntlonal 

Law." 

Measure  of  damages  for  breach,  see  "Dam- 
ages." 

Of  municipal  corporationa,  see  "Municipal  Cor- 
porations." 

Of  sale,  see  "Sale." 

Reformation  in  equity,  see  "Equity." 

Validity  of  note  executed  on  Sunday,  see  "Sun- 
day.*'^ 

A  contract  In  consideration  of  a  n-lease  of  a 
claim  is  valid  though  the  claim  may  be  one 
which  will  prove  invalid  if  litigated. — Carter 
White-Lead  Co.  v.  Kinlin  (Neb.)  536. 

One  party  may  obUgate  himself  for  a  definite 
or  indefinite  period,  the  other  party  having  an 
option  to  terminate  it  at  will.— Carter  White- 
Lead  Co.  T.  Kinlin  (Seb.)  536. 

Where  a  writing  is  signed  by  the  parties,  the 
fact  that  modifications  are  soggested  by  one 
party,  and  approved  by  the  other,  which  are  nev- 
er embodied  in  the  writing,  does  not  prevent  such 
writinti  from  conatitiiting  a  contract.— Farrow  v. 
Bresler  (Mich.)  492. 

Where  a  writing  ia  drawn  and  signed  by  the 
parties,  tbe  fact  that  modifications  are  at  tbe 
same  time  suggested  by  one  party,  and  approved 
by  the  other,  which  are  never  embodied  in  the 
writing,  does  not  prevent  ancb  writing  from  con- 
stituting a  contract. — Farrow  v.  Bresler  (Mich.) 
492. 

Contract  Md  aot  vtM  for  want  of  mutnality. 
-Walsh  T."  Myers  (Wis.)  25a 

The  price  of  liquors  sold  in  Nebraska  for  the 
muiiose  of  illegal  sate  therein  coold  not  be  recov- 
ered.-Stors      Finkebtein  (Nek)  XOOO. 

Interpretation. 

Contract  for  the  assignment  of  cotain  pat- 
mtB  construed.— Murphy  v.  Weil  (Wis.)  532. 

Contract  for  the  assignment  of  certain  pat- 
ents construed,  and  held  there  was  sudi  a  fairare 


of  consideradMi  M  entttled  the  aMimce  to  s  re- 
turn of  a  part  of  the  price. — Muipbey  t.  WeQ 
(Wis.)  532.  ^  ^ 

Where  a  word  used  in  a  contract  baa  a  definite 
meaning,  extrinsic  erMeaee  ia  faudmiarible.  to 

as  to  make  its  meaning  a  question  for  theiury. 
and  not  for  the  court— Marphey  r.  Weil  (Wis.) 
682. 

A  contract  Md  not  to  render  defendants  absth 

tutely  liable  for  a  rum  agreed  to  be  paid  ptaiutilL 
— Barsby  v.  Warren  (Neb.)  400. 

An  agreement  Mdd  to  bind  a  jodsm^t  creditor 
to  exhaust  the  property  of  one  jodgment  debtor 
before  resorting  to  property  of  the  other.— Gib- 
son V.  McClay  (Neb.)  851. 

Contract  for  the  manufacture  of  cans  hrtd  to 
fix  the  price  to  be  paid  therefor  wi^  aofficieot 
definlteness.- Walsh  v.  Myers  (Wis.)  250. 

PlalntifTs  guaranty  to  furnish  a  specified  quan- 
tity of  water  to  defendant's  waterworks  held  not 
to  have  been  controUed  by  def«idaat's  s^eofica- 
tiona  as  to  the  dqith  of  the  wells  and  the  ^s- 
tance  and  depth  of  the  water-bearing  stmta.— 
Eagle  Iron  Works  of  Town  of  Guthrie  Center 
(Iowa)  8L 

Contract  construed  and  hdd  a  lease,  with  s 

privilege  of  purchase  during  the  term,  tlie  rvnt 
not  to  apply  -r.  the  price — Braun  v.  WisconMO 
Rendering  Co.  (Wis.)  196. 

Tbe  word  "mone?"  includes  any  circalatnig 
medium  in  general  use  in  the  commercial  worn 
OS  a  representatlTe  of  ralne.  —  State  t.  UiU 
(Neb.)  541. 


Perfoi 

Contract  to  do  work  under  the  instmctkms 
of  an  architect  is  performed  if  the  work  is 
done  as  required  by  tbe  architect  and  to  his  ap- 
proval, wliether  it  conforms  to  dnwingb  or  not. 
— Smith  V.  Farmers'  Trust  Co.  (Iowa)  Si. 

A  contract  grounded  on  conduct  opposed  to 
fair  dealing  will  not  be  enforced.— McDonnell 
Rign^  (Midg  52. 

The  owner's  failure  to  object  to  a  building  was 
not  to  constitute  a  waiver  of  latent  dctfecta— 
Eaton  v.  Gladwell  (Mich.)  598. 

Evidence  examined,  and  kdd  to  show  a  wsris- 
sion  of  a  contract.— Hutchinson  t.  Holmes  Sani- 
tarium (Wis.)  700. 

A  contract  cannot  be  resciDded  in  part  for 
fraud,  and  ratified  in  part — Duuin  Iron  Co.  t. 

Berg  (Neb.)  8. 

Actions  oxu 

A  general  denial  in  an  action  on  a  contract 

guts  the  making  of  the  coulract  in  iwiie. — 
;awlings  v.   Young  Men's  (Christian  Aas'n 
(Neb J  1124. 

That  the  agents  of  an  msnmnce  company  en- 
tered into  a  contract  to  divide  the  sepsrate  ear*- 
ings  of  each  equally  among  themaplves  is  no 
defense  to  an  action  by  one  agninst  the  com- 

Sny  to  reoover  for  serriees  rendered  by  hina.— 
-ay  v.  If'^rmen'  Mut  Live-StoA  Ins.  Ass's 
(Iowa)  9& 

Contributory  Kegligenoe. 

See  "Negligence." 

See  "Trover  and  CoBTersion." 


Oon-vesranoM. 

See  "Chattel  Mortgaaea":  "Deed'*:  **Praiidalnt 
ConTeyances".  "Mort|Mca";  "Sale";  "Ven- 
dor and  Purchaser.-       n ^r\n]f> 
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CORPORATIONS. 

-See,  alao,  "Banks  and  Banking";  "Carriert'*; 
"Horse  and  Street  Railroads  ;  "Insumnce"} 
*'Manicipal  Corporations";  "Hailroad  Compa- 
nies"; '*Telegraph  Companies." 

Application  ot  inaolvencr  law,  see  "InMlrto- 
cy." 

Contract  for  sale  of  stock,  see  "Sale." 
False  representations  by  itromoters,  see  De- 
ceit." 

Taxation,  see  "Taxation." 

A  stoekhoMer  hfid  liable  for  debts  dae  laborers, 
Dnder  Rev.  St.  f  1769,  tfaongh  the  serrices  were 

Srfoimed  out  of  the  irtate.—Clokus  v.  Hollister 
in.  Co.  (Wis.)  398. 

The  liability  Imposed  by  Comp.  SL  &  16,  f  139, 
abated  with  the  repeal  of  said  section  without 
a  saving  clause. — Hogne  t.  Capital  Nat.  Bank 
(Neb.)  1030. 

The  insolvency  of  a  corporation  does  not  con- 
vert its  property  Into  a  trust  fund.— Ford 
Hill  (Wie.)  116. 

The  seal  of  a  corporation  is  not  essential  to 
the  validity  of  a  power  of  attorney  to  confess 
judgment.— Ford  t.  Hill  (Wis.)  115. 

The  president  of  a  corporation  *eM  to  have 
had  power  to  execute  a  power  of  attorney  to 
confess  judgment  against  the  contoration,  the 
directors  making  no  objection  timeta— Ford  t. 

Hill  (Wis.)  115. 

Under  Rev.  St.  §  1776.  an  attorney  of  a  cor- 
poration may  be  appointed  for  a  longer  term 
than  one  year. —Germania  ^lar  A  Bau  Verrio  t. 
Flynn  (Wis.)  109 

The  affixing  to  a  document  of  the  corporate 
seal  is  presumed  to  have  been  anthunzed. — 
Tanish  v.  Pioneer  Fuel  Co.  (Minn.)  198. 

Application  by  attorney  general  for  leave  to 
bring  proceedings  to  forfeit  the  Crandiise  of  a 
corpora tion  deni'>d  on  tbe  ground  that  the  ricfat 
to  Eviug  such  proceedings  had  been  waived.— 
State  V.  JanesrUle  Wato^-Power  Co.  (Wis.)  512.  , 

A  bank  which  bought  mortgaged  realty  from  '■ 
■one  of  lis  cfficers  was  not  liable  to  tbe  mort- 
gagee for  loss  sustained  by  him  because  of 
worthless  securities  giren  bim  by  the  officer  at 
the  time  of  tbe  transfer  to  release  the  mort- 
gage. -Staples  V.  Huron  Nat.  Bank  (S.  D.)  314. 

Corporate  esl>tom««. 

Corporate  existence  cannot  be  collaterally  at- 
tacked by  persons  contracting  with  the  alleoed 
corporation  in  such  capacity.— Hogoe  v.  Cental 
Nat.  Bank  (Neb.)  kM 

A  creditor  dealing  with  a  recognized  corpora- 
tion held  estopped  to  attack  its  corporate  exist* 
ence.— Gow  t.  Collin  &  Parker  I<araber  Go. 
(Mich.)  676. 

One  seeking  to  foreclose  a  mortgage  of  a  cor- 
poration thereby  affirms  its  corporate  existence. 
~(^ow  V.  Collin  &  Parker  Lumber  Co.  (MldL) 
676. 

Sto«k. 

A  corpciation  hdd  estopped^  as  against  a 
pledgee,  from  denying  the  validity  ot  a  transfer 
■of  stock.— Dca  UcnuM  Loan  &  Tnut  Co.  t.  X>es 
Uoinef  Nat.  Bank  (Iowa)  014. 

A  corporation  hdd  estopped  from  'claiming  a 
lien  on  stock  as  against  a  pledgee. — Des  Moines 
Loan  &  Trust  Co.  r.  Des  Moines  Nat  Bank 
(Iowa)  914. 

In  an  action  to  recorer  on  unpaid  subscriptions 
by  tb?  receiver  of  an  insolvent  corporation  cer- 
tain alleged  equitable  defenses  hrld  not  available. 
—Basting  v.  Ankeny  (Minn.)  28d. 

A  receiver  of  an  Insolvent  corporation  may 
maintain  an  action  to  collect  a  call  on  unpaid 
suhM?riptioaB  made  prior  to  his  ivpointmeot.— 
Basting  t.  Ankeny  (Minn.)  268. 


One  to  whom  stock  is  transferred  without  no- 
tice of  any  by-lnw  making  it  liable  for  debts  of 
the  holder  to  the  corporation  held  to  take  free 
of  any  lien.— Dee  Mcrfnee  Nat.  Bank  t.  Warren 
County  Bank  (lowe^  IM. 

Oarroboratkm. 

Of  aooompUoe'a  testimony,  see  "CMminal  Law." 


CX)8XS. 

Appealable  ordera,  see  "Appeal." 

Where  a  judgment  for  defendant  Is  reversed 
on  appeal,  and  on  second  trial  judgment  is 
again  rendered  for  defendant,  the  costs  of  the 
first  trial  may  be  taxed  against  plaintiff.— 
Palmer  t.  Palmer  aowa)  734. 

Public  officers  impleaded  in  their  representa- 
tive  capacity  are  not  personally  liable  for  costs. 
—Farmers'  Loan  &  Trust  Co.  v.  City  of  New- 
ton (Iowa)  78ft. 

Atvellant  is  liable  for  costs  for  nnneressary 
notice  of  aimeal  served. — Farmers'  Loan  « 
Trust  Co.  T.  City  of  Newton  (Iowa)  784. 

Copy  fees  for  pleadings  filed  in  the  district 
court  on  ai^al  from  the  board  of  equalization 
may  be  included  in  taxing  costs.  —  Farmers' 
Loan  A  Trust  Co.  t.  City  of  Newton  (Iowa) 
781. 

Fees  for  the  rqrarter'l  transcript,  paid  by 
plaintiff  on  appeal  £rom  a  judgment  for  de- 
fendant, which  was  reversed,  held  properly 
taxed  against  defendant.— Palmer  t.  Palmer 
(Iowa)  734. 

A  notice  of  taxation  Is  not  invalid  because 
served  before  jndgmoit  entered  on  tbe  verdict- 
Murphy  V.  Mulvena.  (Mich.)  224. 

The  discretion  of  the  court  on  appeal  from  jus- 
tices to  allow  costs  cannot  be  overcome  by  a 
court  rule  disallowing  them.— Volgt  Brewing  Co. 
V.  Hosmer  (Mich.)  217. 

In  actions  on  contract  costs,  exclusive  of  dis- 
bursements, cannot  exceed  ^25.— Casgrain  v. 
Hamilton  (Wis.)  118. 

An  attorney's  fee  cannot  be  taxed  against  the 
defendant,  under  chapter  50,  S  22,  Comp.  St,  in 
a  case  prosecuted  by  the  county  attorney.- 
Homberger  v.  State  (Neb.)  23. 

OoniiBeL 

See  "Attnmey  and  CUcnt." 

Connterclaiin. 

See  "Set-Off  and  Conntttdalm." 


0OU.NTJLKS. 

See,  also.  "Highways";  "Municipal  Corpora- 
tions." 

Injunction  against  maintaining  drain,  see  "In- 
junction." • 
Mandamus  to  county  officer,  see  "Mandamus." 

A  county  treasurer  and  his  sureties  ore  liable 
for  public  funds  lost  without  his  fault— Bush  v. 
Johnson  County  (Neb.)  1023. 

County  officers  trespassing  upon  laud  in  lo- 
cating a  section  line  had  personally  liable  there- 
for.—Webstw  T.  White  (S.  D.)  1145. 

Insufficient  ballots  cannot  be  counted  to  make 
up  the  total  in  a  coanty-seat  election.— State  v. 
Roper  (Neb.)  539. 

McOook  having  received  more  than  three- 
fifths  of  thi  ballots  at  a  county-seat  election, 
Md  to  have  become  the  county  seat  of  Red 
Willow  connty.— Statt  v.  Boper  ]^eb.)  538. 
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In  proceediQjff  for  remoral  of  an  officer  on 
the  grround  of  incompetency,  the  notice  need  not 
Bet  out  the  specific  charpes, — Burt  t.  Board 
of  Sup'rB  of  Iron  County  (Mich.)  387. 

In  a  proceeding  to  remove  a  Buperintendent  of 
the  poor,  a  bill  of  particulars  setting  out  items 
improperly  allowed  by  him  is  a  miifident  noti- 
fication of  the  charRe  againat  him.— Bnrt  t. 
Board  of  Sup'rs  of  Iron  County  (Mich.)  887. 

Under  Code,  8  303,  the  county  board  can  pro- 
vide for  necesBary  repairn  of  small  bridges. — 
DeiiiBon  t.  AVatts  (Iowa)  836. 

A  resolution  of  Bupervisora  allowing  each 

member  to  order  repairs  tor  culverts  in  nis  dis- 
trict Is  not  void.— DeuIsoD  t.  Watts  (Iowa)  886. 

A  settlement  with  the  county  treasurer  by  the 
couuty  board  Md  not  an  accentauce  of  a  certifi- 
cate of  deposit  of  county  funds. — Buidi  v.  John- 
son County  (Neb.)  1023. 

Settlements  by  the  county  board  hdd  not  a  ju- 
dicial dcterzniiiatiou  of  the  state  of  accounts. — 
Bush  r.  Johnson  County  (Neb.)  1023. 

Under  Laws  1391,  c.  14,  S  104,  it  is  the  duty 
of  the  county  treasurer,  and  not  of  the  county 
board,  to  designate  the  paper  in  which  to  pub- 
lish tax-sale  notices. — Dewell  v.  Board  of  Com'rB 
of  Hughes  County  (S.  D.)  1079. 

An  incoming  treasurer  hdd  chargeable  with  the 
amount  of  deposit  for  which  a  certificate  was 
tamed  over  to  him  by  his  predecessor. — Bush  t. 
Johnson  County  (Neb.)  1023. 

County  Board. 

See  "Ooontiea." 

COXTBT  COMMISSIONEBS. 

Court  commissioners  have  power  to  issue  war- 
rante  of  arrest  under  Geo.  St  1894.  }  7182.— 
HoBUna  t.  Baxter  (Minn.)  960. 


OOUBTS. 

See,  also,  "Justices  of  the  Peace." 

Acts  relating  to,  see  "Constitational  Ijaw." 

Discretion  of  trial  court,  see  "Appeal.** 

Effect  of  remarks  of  court,  see  ''Criminal  Law." 

Mandamus  to,  see  "Mandamua." 

Newspaper  criticiams,  see  "Contempt." 

The  constitution  haa  not  conferred  upon  the 
sttpnme  court  original  jurisdiction  to  award 
a  writ  of  prohitntioo  as  an  independent  reme- 
dy.-State  t.  Hall  (Neb.)  (H2. 

After  one  court  has  acquired  jurisdiction,  an- 
other cannot  obtain  a  superior  jurisdiction  in 
subsequent  proceeding  concerning  the  same  Bub- 
ject.— Northwestern  Iron  Co.  v.  Lehigh  Coal  & 
Iron  Co.  (Wis.)  315. 

Orders  held  sufficient  to  give  the  court  ex- 
dusive  and  complete  jurisdiction  of  the  property 
in  controversy. — Northwestern  Iron  Co.  t.  Le- 
high Coal  &  Iron  Co.  (Wis.)  515. 

The  jurisdiction  of  n  superior  court  need  ant 
affirmatively  appear.— Seaman  v.  Galligan  (S. 
D.)  4r>8. 

The  circuit  court  has  jurisdiction  of  an  action 
by  a  personal  representative  to  recover  asaetfl,  a 
discovery  of  which  ia  rendered  necessary  by  plain- 
titfa  ignorance  of  their  form  and  amount. — Meyer 
V.  Qarthwaite  (Wis.)  704. 

Under  Const,  art.  S,  {  13,  an  ofdnion  requested 
by  the  govetnor  upon  the  construction  of  Sess. 
utws  IbtfO,  c.  6.  with  reference  to  the  appoint- 
ment of  regents  of  education,  ibonld  not  be 
given.— In  re  Chapter  6,  Session  Iawm  of  1890 
(S.  D.)  310. 

Where  an  action  of  which  the  county  court 
had  DO  jurisdictiou  was  transferred  by  stipula- 


tion to  the  district  court  it  in  effect  conatitnu^ 
a  recommencement  of  the  action  in  the  latter 
court— Lundgren  v.  Crum  (Neb.)  2&4. 

In  an  action  on  a  note,  the  fact  that  the  in- 
debtedness set  up  as  a  defraae  exceeds  $54)0  htU 
not  to  oust  the  municipal  court  of  Dolotti  of  jn- 
risdiction.— Lynch  v.  Free  (Minn.)  973. 

Duties  of  supervisors  in  the  matter  of  selecting 
official  newspapers,  under  Code.  S  307,  dett'nnin- 
ed.— Robs  v.  Campbell  (Iowa)  10G4. 

On  application  for  selection  of  county  newapa- 
pem,  under  Code.  §  307.  a  charge  of  fraud  ui 
an  application,  unless  brought  to  the  attention 
of  the  snpervisorB  liefbre  selection,  eannot  be  re- 
viewed on  appeal  to  the  district  court. — Ross  v. 
OumpbeU  (Iowa)  lOGl. 

The  supreme  court  has  original  jurisdiction  of 
proceedings  to  compel  one  without  title  to  a 
state  office  to  surrender  it  to  one  leaving  titie— 
State  T.  Archibald  (N.  D.)  234. 


See 


Coverture 

'Husband  and  Wife." 


Credibility. 
Of  witncM,  Bee  "Wftnesa." 

ORIMINAXi  IiAW. 

See,  also,  "Bail";  "Grand  Jury";  "Indietmait 
aud  Information":  *'Jury":  "Wituesa." 

UablUty  for  criminal  negligence,  see  "Munici- 
pal Corporations." 

Particular  crimes,  see  "Assault  and  Battery": 
"Bastardy";  "Burglary";  "Embeaalement": 
"False  PretcnBes";  "Homicide";  "Larceny"; 
"Rape";  "Robbery." 

Receiving  deposits  after  insolvency,  see  "Bank» 
and  Banking." 

Violation  of  liquor  lawB,  see  "Intoxicfttiiic  Uq- 

UOtB." 

Who  may  act  aa  attorney  for  state,  aee  ''Dia- 
trict  and  Prosecuting  Attomeya." 

Defendant's  statutory  right  to  three  days 
after  plea  to  prepare  for  trial  ksU  waived, — 

State  V.  King  (Iowa)  785. 

In  a  prosecution  for  performing  a  marriage 
ceremony  without  a  license,  as  required  by  3 
How.  Ann.  St.  |  6222f,  it  is  no  defHue  that 
one  of  the  parties  wa»  under  a  legal  disability.— 
People  T.  UcGlaughliD  (Mich.)^. 

Record  examined  and  insnffirfent  to  Av» 
that  there  was  no  testimony  taken  by  the  jo>- 
tice  to  authorize  the  issue  of  a  warrant — Peotle 

r.  Whipple  (Mich.)  490. 

Defendant  heid  not  authorized  to  show  that 
the  justice  issuing  the  warrant  did  sot  have  suffi- 
cient evidence  to  antboriie  it — ^Pewle  v.  ^liip- 
ple  (Mich.)  490. 

Where  on  appeal  by  defendant  a  judgment  of 
conviction  is  reversed  for  erron  in  instructions 
he  ia  not  entitled  to  disdiarge  on  the  ground  of 
furoier  jeopardy.— State  v.  Keddincttm  (S.  D.» 

401. 

An  act  may  constitnte  an  offense  under  the 
state  laws,  and  farther  penalties  may  be  im- 
posed by  municiral  ordinance.— City  of  Taskton 
r.  Douglass  (S.  D.)  923. 

Where  witnesses  indorsed  on  an  information 
were  not  eyewitnesses  of  the  crime,  it  was 
enough  that  they  were  tendered  to  the  defenne 
for  cross-examination.— People  t.  Pope  (Mich.) 
213. 

Where  an  answer  contains  immaterial  matter. 

the  proper  practice  is  to  move  to  strike  it  out— 

People  V.  Pope  (Mich.)  213. 

Notice  to  defendant  of  the  introduction  of 
witneases  who  were  not  named  in  the  indict- 
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ment  htld  to  sufficiently  eompir  with  Code,  } 
4421.— State  t.  Yetzer  (Iowa)  737. 

EvideDce  of  a  witness  not  named  in  the  In- 
dictment need  not  be  strictly  limited  to  the  mat- 
ter* stated  in  the  notice  giTen  ander  Code,  $ 
4421.— SUte  T.  Tetzer  aowa)  737. 

Notices  of  iotentioa  to  nse  witnesses  not  in- 
dorsed on  Indictment  kdd  snffident— State 
HaU  (Iowa)  725. 

Oomtlmvamee. 

Affidavits  Md  insafflcient  to  require  a  con- 
tinuance.—Hoover  T.  State  (Neb.)  1117. 

A  continnance  keU  properly  denied  where  no- 
tice of  additional  testimony  was  served  on  de- 
fendant four  days  before  triaL— State  v.  King 
aowa)  735. 

Condnot  of  trial. 

The  fact  that  the  accused's  relatives  were  re- 
quired to  leave  him  during  the  trial  kdd  no 
frround  for  reversal.— Hoover  v.  State  (Neb.) 
1117. 

Remarks  of  the  court  on  a  trial  for  rape  Aeld 
to  be  an  invasion  of  the  province  of  the  jury. — 
State  v.  Philpot  (Iowa)  730. 

The  discretion  of  the  court  in  assixninsr  cause 
will  not  be  conttolled. — State  v.  King  (Iowa) 

735. 

To  allow  a  witneM  for  the  state  on  rebuttal 
to  repeat  his  original  evidence  is  not  prejudi- 
cial.—State  f.  Rudd  (Iowa)  748. 

An  objection  that  evidence  Is  irrelevant  and 
immaterial  kdd  insufficient. — State  t.  La  Croix 
(S.  D.)  944. 

Where  a  witness  for  the  prosecution  is  taken 
sick  before  cross-examination,  the  defense  should 
move  to  strike  out  her  testimony. — People  v. 
Pope  (Mich.)  213. 

Argument  of  prosecntiiv  attorn^  Add  no 
cause  for  reversal.— People  v.  Pope  Oulch.)  213. 

Objectiouable  remarks  of  the  state's  attorney 
were  rendered  harmless  by  an  immediate  in- 
struction that  they  be  disregarded.— Hoover  v. 

State  (Neb.)  1117. 

Improper  remarks  of  counsel,  which  the  jury 
are  at  once  directed  to  disregard,  Md  not 

Cand  for  reversaL— Oity  of  Yankton  v.  Doug- 
I  (S.  D.)  923. 

Statement  by  proeecating  attorney  to  jury  that 
be  believes  the  evidence  snows  that  defendant's 
witnesses  are  "a  tot  of  liars"  is  not  ground  for 
rcTereaL—People  v.  Wlrth  (Mich.)  41. 

Xrldenoe. 

A  witness  who  sat  as  a  juror  on  trial  of  de- 
fendant's co-conspirator  could  state  what  de- 
fendant testified  to  on  that  triaL— State  v. 
MDshrush  (Iowa)  746. 

Admissibility  of  declarations  and  actions  of 
alleged  conspirator.— State  v.  Mnshmsh  (Iowa) 
746. 

Testimony  of  accomplices  held  sufficiently 
corroljorated.— State  v.  Hall  (Iowa)  726. 

On  the  trial  of  a  defendant  for  crime,  evi- 
dence of  his  attempt  to  commit  another  similar 
crime  Is  only  admissible  on  the  question  of  in- 
tent, when  in  doubt,  and  there  is  evidence  of  tiie 
corpus  delicti.— People  v.  Thacker  (Mich.)  5((2. 

Evidence  not  strictly  in  rebuttal  may  be  ad- 
mitted under  CJode  Civ.  Prac.  §  2779,  which  is 
made  applicable  to  criminal  cases  by  Oodfc  I 
4556.— State  v.  Yetzer  (Iowa)  737. 

Xiutnctlous. 

It  is  sufficient  if  requested  instructions  are 
substantially  given.— People  v.  Weaver  (HidL) 
567. 

lustmctions  not  excepted  to  when  given  will 
not  be  reviewed.— Bush  v.  State  (Neb.)  63& 


Where  the  ciiarge  as  a  whole  Is  correct,  in- 
structions which  standing  alone  are  misleading 
are  not  cause  for  teversal.- People  v.  Ricketts 
(Mich.)  488. 

It  is  error  to  refn»  to  Instruct  that  every 
man  is  inesumed  innocent,  and,  if  any  juror 
has  reasonable  doubt  of  guilt,  defendant  must  be 
acquitted.— Franklin  v.  Stote  (Wis.)  107. 

An  instruction  is  properly  refused,  though  it 
contains  a  correct  abstract  pn^osition,  if  not 
^pUcable  to  the  facts.- Welte  v.  State  (Neb.) 

The  omission  to  charge  on  the  law  when  not 
requested  id  not  error,  where  no  prejudice  re- 
sults.—Pjarrou  V.  Stete  (Neb.)  422. 

The  court  should  charge  as  to  the  law  govern- 
ing the  case,  whether  requested  to  do  so  or  not. 
— Pjarroo  v.  State  (Npbi)  422. 

Instruction  as  to  presumption  of  innocence 
hdd  proper.— State  v.  Harris  (Iowa)  728. 

Instruction  as  to  reasonable  doubt  held  not 
prejudicial  to  defendant.  —  State  v.  Harris 
(Iowa)  728. 

Instructions  based  on  the  testimony  of  fxrtala 
witnesses  are  properly  refused.- People  v.  Pope 

(Mich.)  213. 

An  objection  that  the  instruction  was  not 
sufficient^  explicit  will  not  be  considered  where 
no  other  was  asked.— PJarron  v.  State  (Neb.) 
422. 

Jndcment  and  sentence. 

A  judgment  Keid  not  open  to  the  objection  that 
it  is  insufficient  because  there  was  no  finding 
of  guilty  by  the  conrt.— State  T.  Rudd  (Iowa> 
748. 

A  smtence  will  not  be  reduced  where  there 
are  facta  shown  by  the  record  tending  to  aggra- 
vate the  crime  of  which  the  defendant  wa* 
convicted.— State  v.  HaU  Oowa)  72S. 

Mew  triaL 

That  the  officers  in  charge  of  the  jury  spoke 
to  them  to  the  extent  of  saying  "Good  morning" 
Is  no  ground  for  iiew  trial— People  v.  Beverly 
(Mich.)  371). 

Affidavit  for  new  trial  considered,  and  hOd 
insuffideot.— State  t.  Hall  (Iowa)  725. 

Newly-discovered  evidence  is  no  ground  for 
new  trial.— State  v.  Harris  (Iowa)  728;  Same  v. 
King  (Iowa)  735;  Same  v.  Graff  (Iowa)  779. 

Appeal  and  error. 

Order  denying  motion  for  new  trial  made  after 
judgment  (Rev.  St  |  4719)  is  not  a  final  judg- 
ment, or  an  order  in  the  nature  of  a  final  judg- 
ment.—Jackson  V.  State  (Wis.)  393. 

It  will  be  presumed,  on  overruling  a  motion 
to  set  aside  an  information,  that  It  was  not 
filed  until  a  preliminary  examination  had  been 
held  or  waived.— State  v.  La  Croix  (S.  D.)  0*4. 

Where  appeal  Is  taken  from  a  justice  on  ques- 
tions of  law  and  fact,  the  case  is  tried  anew.- 
City  of  Yankton  v.  Z>onglass  (S.  D.)  923. 

Where  the  record  does  not  show  any  notice 
of  appeal  served,  the  case  will  be  dismissed. — 
State  V.  McNnmsra  (Iowa)  192. 

Where  the  notice  of  appeal  is  not  certified  by 
the  clerk,  or  shown  to  have  been  served  on  him, 
the  appeal  will  be  dismissed  .—Town  of  Man- 
ning V.  Wichraer  (Iowa)  756. 

Assignments  of  error  based  on  the  existence 
of  certain  facts  in  reflect  to  which  there  is  no 
evidence  in  the  record  will  be  disregarded. — Mo- 
Call  V.  State  (Neb.)  635. 

Assigomeuts  of  srror  to  the  overruling  of  a 
motion  for  continusnce  will  not  be  considered' 
wb«e  the  record  does  not  show  that  It  was 
passed  on.— Bush  v.  State  (Neb.)  688. 

An  assignment  that  the  Jndge  did  not  caution 
the  jury  on  separation  bdng  within  the  knowl- 
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edce  of  the  conn  utwt  be  shown  in  the  bill  of 
ezc^tiona.— 8t>te  t.  Harris  (Iowa)  728. 

Remarks  of  oonnsel  are  not  Bvallable  for  rfr- 
versal  uolees  incorporated  in  tbe  bill  of  excep- 
tions.—State      Helm  (Iowa)  7&1. 

Ilirror  in  sustaining  an  objection  to  a  qnestiui 
is  hanuless  where  it  is  afterwards  answered.— 
State  T.  Hoxfaes  <&  D.)  1070. 

The  offer  hy  tbe  state  of  incompcteot  erldence 
is  not  ground  for  reversal  if  exdnded.— People  v. 
Riefcetts  (Mich.)  483. 

Where  secondary  evidence  of  a  paper  was  ad- 
mitted, error  is  hsrmlesa,  the  paper  itsdf  being 
produced.— People  v.  Pope  (Micfa.)  21S. 

Where  incompetent  evidence  Is  afterwards 
stricken  oat  there  is  no  reversible  error.— State 
T.  Yetaer  (Iowa)  787. 

On  reversal  of  a  conviction  for  error  hi  !n- 
BtractkMU,  ibe  supreme  oonit  will  order  a  new 
triaL-Stite  t.  Reddlngton  (8.  D.) 

CroM  BilL 

By  defendant  In  divorce  case,  see  "Divorce.** 

CroBS-Examination. 

Of  witness,  see  "Wltnesa." 


CUSTOM  AND  USAGE. 

If  the  cnstom  la  not  geneiai,  and  a  party  has 
no  notice,  be  is  not  bound  tv  it  In  contincttng. 
—Eaton  V.  OlsdweU  (Uich.)  &9& 

Proof  of  knowledge  is  required  to  rive  effect 
to  a  custom  not  widely  known.— Union  Stock- 
Yards  Co.  T.  Westcott  (Neb.)  419. 

Parol  evidence  was  admissible  to  dWw  the 
meaning  of  the  words,  "Prices  snarantied 
against  market  price  to  date  of  inunieat."— 
Coulter  Hanof  ff  (3o.  v.  Ft  Dodge  Grocery  Co. 
(Iowa)  675b 

BAMAGEa 

For  death  by  wnmctul  act  M«  "Death  by 
Wrongful  Act"  „    ^         ^  ^ 

For  failure  of  title,  see  "V«idor  and  Por- 
fbaBer." 

For  trespass,  see  •Trespass.*' 

For  wrongful  attachment  see  "Attachment" 

 issuance  of  injunction,  see  "Injunction." 

In  aBsompsit  Bee^AsBampBlt'* 

Where  plaintiff  agreed  to  farm  defendant's 
land,  and  to  receive  from  the  latter  three- 
fourths  of  tbe  cr(^  on  breach  of  the  contract 
by  defendant  the  damages  are  tbe  value  of 

SltLintiGTs  share. — Bowers  v.  Graves  &  Vinton 
lo.  (S.  D.  )  831. 

Measure  of  damages  for  fulure  of  the  borer 
to  receive  cans  to  be  manufactured  by  the  seller 
from  material  to  be  furnished  by  tbe  buyer. — 
WaUb  T.  Myers  (Wis.)  200. 

Penalty  for  failure  to  furnish  title  greater 
than  actual  value  of  the  land  will  not  be  en- 
forced.—Gates  V.  Parmly  (Wia.)  253. 

Measure  of  damages  where  goods  are  spedally 
ordered  and  those  of  another  tniality  leceiTed, 
determined. — Guetskow  Bros.  Oo.  t.  Andrews 
(Wis.)  119. 

Where  defendant  excavates  his  land,  causing 
tht  acUoining  land  of  plaintiff  to  fall  into  it, 
the  measure  of  damages  is  the  diminution  of  tbe 
value  of  idaintiff's  land  by  reason  of  snch  falL— 
Schidts  V.  Bower  (Hfam.)  188. 

A  person  Injured  Is  not  entitled  to  recover 
for  Qurfling,  wber^  no  expense  In  that  respect 
was  incorred.— Willlama  t.  VUlage  <d  Petoakey 

(Mich.)  E». 
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In  an  afitiou  for  personal  Injuries!,  testimooy 
of  apparent  physical  condition  of  the  injured 
woman  after  tbe  accident  Md  admiaaible. — 
Keller  v.  Town  of  Oilman  (Wis.)  800. 

Testimony  that  an  Injored  woman  complaioed 
of  her  longs  and  her  back  hnrtlng  kM-,  in  inad- 
misslbie.— Keller  t.  Town  of  Oilman  (Wis.)  Si>j. 

Husband's  testimony  of  what  bia  injared 
wife's  services  were  worth  "to  him."  ia  inad- 
missible.—Keller  V.  Town  of  Oilman  (Wis.)  ^MX 

In  ao  action  by  a  father  for  injnriM  to  a 
minor  son,  the  measure  of  damages  is  the  1ns- 
ened  value  of  his  swrlees.— Goodridi  Bur- 
lington, a  B.  ft  N.  Ry.  Co.  aowa)  770. 

Instructions  as  to  duty  of  plaintiff  after  in- 
jury to  use  proper  treatmeat  towards  reeovcey. 
and  liability  of  defendant  for  ag^niTatioii 
caused  by  lack  of  care. — Moore  t.  Citr  of  Kal- 
amazoo (Mich.)  1089. 

Pleading  examined,  and  htU,  in  an  action  fur 
personal  mjnries,  snfficient  for  the  adnuMiius 
of  evidence  as  to  the  earnings  of  plnintia.— 
Moore  t.  City  of  Kalamazoo  (Mich.)  1U»9. 

To  warrant  tbe  setting  aside  of  a  Tepdi«  ss 
excessive  In  an  action  for  tort.  It  mnat  api»-sr 
to  hare  been  given  under  the  mflnrace  of  jn*- 
or  xwajudiDe;— Meeka  t.  City  of  St.  Paul 
(Minn.)  088b 

DEATH  BY  WBONOF0I<  ACT. 

A  verdict  of  $2,400  keU  not  exceflaiT&— Post 
V.  Obnsted  (Neb.)  828. 

Bvidence  heU  to  show  defendant  liable  for  in- 
testate's death.— Post  r.  Olmsted  (Neb.)  828. 

Decedents. 

See  "Executors  and  Admiaistratots**;  *^llh." 
Transactions  with,  see  "Witness." 

DEOBIT. 

See,  alao^  "Fimndulent  Conveyances.** 

Persona  consirizing  with  promoters  of  a  eat- 
poration  to  mlarenroaent  the  amount  paid  f>ir 
property  transferred  to  the  corporatloa  are  equal- 
ly liable  with  the  promoters. — Fountain  Sa^nt 

Park  Co.  V.  RoberU  (Wis.)  399. 

Dedarations. 

See  "Pleading." 

As  evidence,  see  "Criminal  I*aw";  "Evidence"; 
"Homicide." 

Deoree. 

See  "Bqmitr.'* 

DBDIOAZlOir. 

A  dedication  of  land  Is  an  appropriation  of 
land  to  public  use  made  by  the  own^  of  the 

fee,  and  accepted  for  such  use  tj  the  pidilie;— 
Alton  V.  Meeuwenberg  (Mich.)  671. 

Necessary  elements  of  a  dedkMion  of  land  for 
highway   purpoaea. — Alton  t.  Meeawenberi 

(Mich.)  57L 

A  cul  de  sac  may  become  a  public  atieel  by 
user. — MaUer  v.  Bramder  (Wis.)  502, 

Dedication  of  land  as  a  street  where  snch 
street  is  not  accepted  or  used  renubn  reroraUe 
by  the  ^o^ietor.— Mahler  v.  Bmmder  (Waf 

502. 

Evidence  hM  not  to  show  a  dedicati(»i  ft>r  s 
bighway.-Oyier  v.  Ross  (NebJ  1008. 

Evidence  hHd  inBiifficient  to  show  acceptance 
of  the  dedication  of  an  allur.— InoMperated 
Town  of  (Cambridge  v.  Cook  (Iowa)  88db 

Digitized  by  CjOO^  IC 


XMDBX. 


1109 


PBBD. 

See,  also,  *T^tidaleDt  Cooreynoe^i  "Tcodor 

and  Pvicbmmer." 
As  mortgage,  we  "MortgagcB.** 
As  evideaee.  Me  "ETidenee. 
Cancellation  in  equitf,  see  "Equi^. 
EBtoppel  b7,  see  ^'Estotvet" 
Tax  deed,  see  "Taxation." 
Violation  of  leatrictioQ  ot  deed,  »ee  "InjuBC- 

tion." 

What  law  gOTerna,  see  "Conflict  of  Laws." 

A  deed  AeU  to  bare  been  properlr  delivered  bj 
a  delivery  to  a  third  person,— Brown  t.  Wester- 
field  (Neb.)  439. 

An  allegation  that  the  grantor  made  and  exe- 
cuted a  deed  sufficiently  alleged  delivery.— 
Brown  t.  Westerfield  (Neb.)  439. 

Eridoice  Acid  sufficient  to  prove  a  valid  de- 
llTerr,— Denzler  t.  Rieeklurft  Uowa)  14T. 

Where  a  deed  reserves  a  i»ortion  of  property 
therein  described,  and  fixes  an  easement  there- 
on, the  ies  to  Bach  portion  passes  to  the  graatae. 
Towne  t.  Salentine  (Wia.)  38B. 

A  deed  recorded  after  judicial  sale,  but  before 

record  of  the  sberitTs  certificate,  hHd  pri<H?  to 
the  certificate.— Sbeasley  v.  Keens  (Neb.)  1010. 

A  correct  deaigiiatiOD  of  the  statate  under 
which  a  deed  is  executed  htid  not  eBaentia)  to 
the  validity  of  the  deed.~Green  v.  Barlter  (N'eb.) 
1032. 

A  deed  placed  on  record  with  intent  to  pass 
title  ia  snffident  delivery.  —  Issitt  v.  Dewey 
(Neb.)  288. 

The  Hct  that  a  grantee  resided  tn  Chicago 
and  tb«  grantor  in  Rock  Island  did  not  over- 
come the  presnmption  that  a  deed  to  land  in 
Iowa  was  oeliTered  wfaui  made.— Farwell  t.Dgs 
Moloes  Brick  Mannf  g  Co.  (Iowa)  170. 

Loss  of  a  delivered  deed  did  not  divest  title 
of  the  grantee.- Brown  v.  Westerfield  (Neb.) 
439. 

Deed  Md  not  proved,  within  B«T.  St.  I  2227.— 
Shattni^  V.  Bates  (Wis.)  706. 

Jtidgmeot  hy,  ace  "Judgmmt.'' 


See 


VmMitve  Streets. 

"Hnnicipal  Corporations.** 


Delegation. 

Of  legialathre  power,  see  *'ConstitDtional  Law." 

Delivery. 

Of  bond,  see  "Bonds." 
Of  deed,  see  *'Deed." 
Of  gooda  by  carrier,  4ee  *H3arrien.'* 
Of  negotiable  InatrnmeBt,  see  "Negotiable  In- 
Btnunents." 


See  "Pleading.* 


Demurrer.  ^ 


DEPOSIT  IN  COTJBT. 

A  deposit  by  one  of  the  parties  in  court  ia  not 
chargeable  with  fees  incurred  by  the  other  party. 
—Van  Btten  v.  Cobum  (Neb.)  427. 

DSSGQSETX  AND  DISTBIBUnOir. 

Sec.  also,  "Executors  and  Administrators." 
Right  of  heir  to  partition,  see  'Turtition." 
V.66K.W.— 74 


On  tiie  death  of  a  stepson  Intestate  and  un- 
married, after  the  death  of  hia  father,  Md, 
that  the  stepmother  was  entitled  to  one-sixth  of 
hia  estate.— In  re  Parker's  Estate  (Iowa)  908: 
Smith  T.  Parker.  Id. 

Purchasers  of  land  from  heirs  of  an  estate  be- 
fore administration  take  it  snbieet  to  the  debts. 
-Flood  T.  Strong  (Mich.)  473. 

Where  (me  died  Intestate,  leaving  neither  Is- 
sne,  father,  mother,  brother,  nor  B\eter. 
that,  under  Comp.  St.  c.  23.  S  ftO,  surviving  chil- 
dren of  deceased  brothers  and  sisters  took  per 
capita,  and  that  g.-snddiUdren  of  such  took  nothr 
ing.— DooiAaa  t.  CanwRm  (Neb.)  4Sa 

Deeoriptioxu 

In  mortgage,  aee  "Chattel  Mortgages.** 

Deacriptio  Fersoxua. 

See  "Pleading."' 

Desertion. 

As  gronad  for  divorce,  see  "Divoree." 


Deviee. 


See  "Wnjfc" 


Diaoharge. 
See  "Accord  and  Satisfaction";  ''Fayauiit'' 

DISCOVEBT. 

The  court  in  its  discretion  may  limit  the  sub- 
ject of  Inouiry,  thooeb  it  cannot  deny  the  exam- 
ma  tion.— Schmidt  T.  Meoaaha  Wooden- Ware  Co. 
(Wis.)  686. 

DtfloretioiL  of  Cooxt. 

See  "Appeal":  "Oontinnance";  "New  TrlaL" 

Diszniasala 

Of  appeal*  see  "Appeal." 

DlBsolutiom. 

Of  mOMduMUt,  wao  "Attachment** 

DISTBICT  AND  PBOBBCUTINQ 
ATTOItMEVS. 

The  fact  that  an  attorney  Is  a  nonresident  of 
the  county  does  not  disqualify  him  from  acting 
as  assistant  in  prosecuting  a  caae  of  felony. — 
People  T.  niacker  (Mich.)  662. 

Districts. 

See  "Schools  and  School  Districts.** 

DIVOBOB. 

When  the  testimony  is  doubtful,  it  is  proper 
to  deny  the  divorce,  though  defendant  dues  not 
appear.—Oummins  v.  Cummins  (Neb.)  808. 

Evidence  hdd  to  sustain  a  fiDding  that  defend- 
ant was  not  fTuilty  of  deserting  plaintiff.— Grant 
V.  Uront  (Minn.)  983. 

A  wife,  eu  Mug  dirweed,  retains  no  right  to 
a  homestead,  In  the  absence  of  a  decree  to  that 
effect.— Brady  v.  Kreuger  (S.  D.)  1063. 

A  nonresident  defendant  may  amend  her 
answer  made  a  cross  bill  for  divorce  by  adding 

the  statutory  noncollusion  clause.— Clutton  v. 
Glutton  (Uicb.)  d2.  ^  i 
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A  nonreaident  defendant  may,  ander  How. 
Aon.  St.  g  62ai,  make  her  answer  a  cross  bill 
for  diTorce  and  alimony.— Glutton  t.  ClnttoQ 
(Mich.)  52. 

Doouments. 

Afl  eridence,  Me  "BTldeace.** 
DOWER. 

Code  1873,  §  2440.  does  not  preTent  a  widow 
from  r«H»vering  dower  in  land  conyeyed  by  her 
hnsband  in  1857.— Purcell  v.  Lang  (Iowa)  887. 

Code  1873,  §  2440,  merely  abolished  the  use 
of  the  wordR  "dower"  and  "carteey"  as  de- 
■criptlTe  of  the  estate.— PurceU  t.  hing  (Iowa) 
887. 

An  affTtement  by  a  widow  to  take  a  certain 
som  Md  to  Test  in  the  legatees  her  right  in  the 
real  estate.— Baldwin  v.  Hill  (Ibwa)  889. 

Where  there  is  nothing  inconsistent  in  a  will 
with  the  right  of  a  widow  to  dower,  such  rigbt 
is  not  affected  by  her  taking  under  the  will.— 
Baldwin  t.  Hill  (Iowa)  889. 

A  widow's  right  of  dower  is  not  barred  by  her 
consent  to  take  under  the  will  of  her  husband, 
because  the  homestead  is  therein  specifically 
devised  after  her  death,  where  the  testator  left 
other  realty  not  bo  devised.— In  re  Franke  a 
Estate  (Iowa)  918;  Franke  v.  Wiegand,  Id. 

Receipt  by  a  widow  of  personal  property 
^▼en  her  by  the  will  of  her  deceased  husband, 
and  in  excess  of  her  distributive  share  under 
the  statute,  is  an  election  to  take  under  the 
will.— In  re  Frniike's  Estate  (Iowa)  918;  Franke 
T.  Wiegand,  Id. 

Where  the  will  of  a  testator  to  which  his 
widow  has  consented  gives  her  the  homestead 
for  life,  her  occupancy  of  it  thereafter  will  be 
presumed  to  be  under  such  provision,  and  will 
not  constitute  an  election  to  take  it  in  lieo  of 
her  distributive  share  of  his  estate.— In  re 
Franke'8  Estate  (Iowa)  918;  Franke  t.  Wie- 
gand, Id. 

A  widow  who  elected  to  take  against  the  will, 
and  under  the  law.  acquired  only  a  life  estate 
in  the  homestead,— Melms     Pabst  Brewing  Co. 

(Wis.)  244. 

A  consummate  right  of  dower,  though  unmeas- 
ured, Is  assignable,  and  the  asaignee  may  n^n- 
tain  action  therefor  in  bis  own  name.— Dob- 
berstdn  V.  Mn^y  (Minn.)  204. 

A  quitclaim  deed  by  a  widow  construed  as 
an  assignment  of  dower.— Dobberstwn  t.  Mur- 
phy (Minn.)  204, 

The  rights  of  an  assignee  of  dower  are  not 
affected  by  the  fact  that  the  court  subseqnently 
assigns  It  to  the  widow.— Dobberstein  v.  Murphy 
(Minn.)  204. 

BKMNAGE. 

Action  of  commissioners  in  making  new  drain, 
whoeby  the  flow  of  water  from  other  drains 
was  diverted,  held  Jnstifled  bv  the  evidence.— 
Berry  t.  Tinunan  ^ich.)  579. 

Druggisto. 

Illegal  sale  of  Uqnorft,  see  "IntoxfcatiDg  Uq- 
uors." 

Due  Process  of  Iaw. 

See  "Gonstitntlonal  Law." 

Dying  Deolarattona. 

See  "Homidde." 


BAfi 


PES. 


An  easement  jesses  by  a  conveyance  of 
erty  only  where  it  is  an  appurtenance  necessarily 
connected  with  the  nee  and  enjoyment  of  the 
iroperty  conveyed.^Mahler  v.  Bnunder  (Wis.> 


Facta  hdd  insnffidrat  to  authoriie  m  lot  own- 
er to  enjoin  the  fencing  of  land  clakoed  for  use 
u  a  street- Mahler  v.  Brumda  (Wla.)  SOL 


syectlon. 


Of  passenger,  see  "Carriers." 
Right  of  brakeman  to  eject 
"alaatet  and  Servant" 


treapawen,  see 


EJECTMENT. 

See.   also,    "Adverse    Possesnon";  '^oietiBC 

'ntle— Removal  of  Cloud." 

Plaintiff  must  poBseas  the  legal  title.— Omsba 
Real  Estate  &  Trust  Co.  v.  Reiter  (Neb.)  658. 

Plaintiff  must  recover  on  the  strength  of  his 
own  title.— Omaha  Real  Estate  &  Trust  Co.  t. 
Reiter  (Neb.)  65& 

A  partner  may  recover  possession  of  the  wbolr 
of  the  firm  real  estate  as  against  one  b<*h« 
without  a  title.— Brady  v.  Krenger  US.  D.)  1063. 

Complaint  hdd  fluflirient  as  one  for  the  recov- 
ery of  i»o98es8ion  of  real  property. — Bndy  v. 
Krenger  (S.  D.)  1083. 

BLeotton. 
To  take  under  will,  see  "Dowmt." 

ELECTION  OF  KEMEDLBS. 

A  seller  who  electa  lo  rescind  cannot  thereaft- 
er claim  a  lien  for  the  price.— Kearney  Milling 
i!e  Elevator  Co.  v.  Union  Pac  Ry.  Co.  flowai 
1059;  Elm  Creek  Elevator  Co.  v.  Same.  Id. 

ELECTIONS  AND  VOTKHS- 

Election  to  locate  county  seat  eee  "Coniitiea-" 

Under  Sess.  Laws  1891.  No.  190.  H  21.  31 
where  an  interpreter,  hostile  to  one  of  the  can- 
didates, wae  allowed  within  the  railing,  krid  thitt 
the  vote  of  the  entire  township  should  be  ex- 
cluded if  it  would  change  the  result— Maynard  v. 
Stillson  (Mich.) 

Parol  evidence  U  inadmissible  to  vary  a  bal- 
lot whert  there  is  no  amMguity  on  its  Ckce.— 
State  V.  Steinbom  (Wis.)  796. 


Cr.  Code,  18T3,  i  124,  defining  embeastement 
was  not  an  amendment  of  existing  statutes  regn- 
lating  the  means  of  accounting  for  paUic  fnnda 
-State  V.  Hill  (Neb.)  541. 

The  owner  •ust  be  deprived  of  the  prooerty 
alleged  to  have  reen  embezzled  by  an  adverse 
use  or  holding —State  v.  Hill  (Neb.)  541. 

The  term  "loan,"  employed  in  Or.  Code  1S73, 
S  124,  has  no  amriication  to  deposits  in  bank  fi-r 
safe-keeuiiig  or  prbllc  fands.- State  t.  Ilill 
(Neb.)  541. 

EMINENT  DOMAIN. 

In  the  exercise  of  eminent  domain,  m  nnniri- 
pality  may  divert  water  to  the  injury  of  anotiier 
if  compensation  is  made.— GhuioUIl  T.  Bccihe 


(Neb.) 
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That  a  railroad  company  bas  sold  a  nnmber  of 

car  loads  of  ^vel  will  not  prerent  It  from  con- 
demniue  land  necessary  for  the  more  coDTeolent 
removal  of  the  grafel  from  its  gravel  pits.— 
Saginaw,  T.  &  H.  R.  Co.  v.  Bordner  (Mich.)  «2. 

Under  3  How.  Ann.  St.  8  3332.  notice  of  con- 
demnatioD  proceedings  against  a  nonreeideiit 
landowner  may  be  served  on  him  personally  out 
of  the  state,  though  he  has  an  agent  within  the 
state.— Sitginaw,  T.  &  H.  R.  Co.  t.  Bordner 
(Mich.)  Ol'. 

A  city  has  thu  rigbt  to  extend  a  atreet  across 
the  de»ot  mrands  of  a  railway  company. — Cbi- 
cago,  >I.  &  St  P   R7.  Co.  T.  Surkweatber 

(Iowa)  87. 

A  charter  prov-sinn  that  on  condemnation  of 
land,  wbere  tbe  title  is  uncertain,  the  damages 
afaali  be  paid  to  tbe  district  court.  hOd  valid; 
and  an  action  agalnat  the  dtr  to  recover  an 
award  failing  to  show  compliance  witb  tbe  atat- 
ate  states  no  cause  of  action. — (3oleB  t.  City  of 
Stillwater  (Mion.)  138. 

EQUITY. 

See,  also,  "Discoyeir";  "Divorce";  "Fraudu- 
lent Conveyances  ;  "Injnnction" ;  "Mort- 
gages"; "Partition":  "Partnershii)" ;  "Quiet- 
ing Title—Removal  of  Cloud'^  "Receiv- 
ers"; "Reference";  "Specific  Performance"; 
"Tmsts."* 

Belief  against  execntion,  see  "Execution." 

  judgment,  see  "Jadnncnt" 

Transfer  of  cause  to  equity  docket,  see  "Prac- 
tice in  Civil  Cases." 

Tbe  objectlOD  that  a  bill  fails  to  show  equita- 
ble jurisdiction  cannot  be  raised  on  trial  by  s 
<lpmurrer  ore  tenus.— Meyer  v.  Garthwaite  (Wis.) 
704 

Cbancery  rule  2S  contemplatee  tiiat  the  trath 
of  a  plea  sball  be  determined  after  Issue  jt^ed. 
—Detroit,  U  &  N.  R.  Co.  v.  McCammon  (Mieb.) 
471. 

Where,  after  rehearing  denied  on  appeal,  affi- 
davits are  introduced  allowing  material  evidence, 
newhr  discovered,  a  UU  of  review  will  be  grant- 
ed.—Mosber  V.  Moaber  (Micb.)  486. 

Complaint  examined,  and  hdd  to  state  a  cause 
of  action  for  an  acconntii^. — Meyer  t.  Gar- 
thwaite (Wis.)  704. 

A  decree  held  not  objectionable,  under  the 
pleadings  and  evidence.  —  Glbaon  v.  McClay 
(Neb.)  851. 

A  decree  hrid  too  broad,  aa  not  being  confined 
to  matters  in  iaaue. — Gibson  v.  McGlaj  (Neb.) 
831. 

Xtcf •nssti«n  mt  ooatvaots. 

The  miatake  must  be  mutual,  to  entitle  a  par- 
ty to  relief  in  equity. — Moore  v.  Scott  (Neb.) 
441. 

To  authorize  the  reformation  of  an  insurance 
[tollcy  on  the  ground  of  mistake,  the  mistHke 
must  be  mutual. — Trustees  of  St  Clara  F<'male 
Academy  v.  Delaware  Ins,  Co.  (Wis.)  1140; 
i^ame  v.  Milwaukee  Mechanics'  Ins.  Co..  Id.; 
Same  v.  Northweetem  Nat.  lua,  Co.,  Id,;  Same 
V.  Uockford  Ins.  Co.,  Id. 

To  justify  reformation  of  instrument  on  the 
fi^und  of  mistake,  the  evidence  must  be  clear 
and  satisfactory,   and  free  from  reasonable 
I  doubt.— Jargensen  v.  (^arisen  (Iowa)  877. 

'  In  action  to  set  aside  a  fraudulent  convey- 
ance, on  cross  petition,  tbe  description  in  the 
deed  may  be  reformed  where  the  conveyance 
was  valid.— Wheeler  &  Wilson  Manuf'g  Co.  v. 
BJelland  (Iowa)  885. 

An  instnunent  of  lease,  open  only  to  the  con- 
Rtriiction  thst  the  rent  should  not  apply  on  the 
,       option  to  purchase,  cannot  be  reformed  to  al- 
low auf^  applicatioUt  the  parties  knowing  it  was 


not  In  the  oiighiat  f^reement.- Bratm  v.  Wla- 
coQsiD  Rendering  Co.  (wis.)  196.  • 

Evidence  examined,  and  held  that  the  refor- 
mation of  a  moi'tguge  was  properly  denied.— 
Hall  V.  Leland  (Mmn.)  202. 

Bosalsslon  uad  oanoeliatioB  of  oontTMts. 

One  seeking  to  resdnd  a  contract  for  fraud 
must  offer  to  return  the  eonsidera tion.— Build- 
ing Sc  Loan  Ass'u  of  Dakota  v.  Cameron  (Xcb.) 
1109. 

Evidmce  Arid  to  justly  tbe  cancellation  of  a 
deed  for  insanity  of  the  grantor.— Hay  v.  Mil- 
ler (Neb.)  1116. 

Evidence  held  insufficient  to  authorize  tbe  re- 
scission of  a  deed  on  the  ground  of  fraud. — 
Doxtater  v.  Connell  (Wis.)  1135. 

A  mortgage  will  not  be  set  aside  because  not 
witneaaed  or  acknowledged,  except  on  tender  of 
the  indebtedness  secared  thereby.  —  Welsh  t. 
Blackburn  (Wis.)  528. 

Statements  of  the  vendor  Acid  mere  expressions 
of  opinion,  and  not  misrepresentations.- Moore  v. 

Scott  (Neb.)  441, 

A  vendor  repeating  misrepresentations  as  to 
land  kM  not  to  bave  adopted  them. — Moore  v. 
Scott  (Neb.)  441. 

A  contract  %vill  not  be  rescinded  for  fraud 
wbere  there  is  no  offer  to  restore  the  considera- 
tion.—Lovell  v.  McCaughey  (S.  D.)  lOSTi. 

A  ple«lge  canceled  because  of  fraud  and  undue 
influence.- Groesbeck  v.  Bennett  (Mich.)  664. 

In  an  action  to  cancel  certain  bonds  of  a 
school  district,  the  school  district  is  rot  an  in- 
dispensable partr. — HolUday  v.  Hildvbrandt 
(Iowa)  89. 

In  on  action  to  cancel  school-district  bonds 
as  in  excess  of  the  (.-onstitutional  limitation,  the 
burden  of  showing  that  the  Ixinds  were  applied 
to  a  legal  debt  is  nn  defendants. — Holliduy  v. 
Hildebrandt  (Iowa)  80. 

Inability  to  restore  defendant  to  his  former 
condition,  when  occasioned  by  its  wrongful  act, 
is  not  alone  sufficient  to  defeat  nn  action  to 
rescind  a  fraudulent  contract.— Hilton  v.  Ad- 
vance Thresher  Co.  (S.  D.)  816. 

A  conveyance  of  land  from  a  niece  to  her 
uncle,  with  whom  she  resided,  and  who  had 
bee^i  her  guardian,  for  an  inadequate  price,  set 
aside.- Earhart  v.  Holmes  (Iowa)  SOS. 

Laehes. 

Facts  held  to  establish  snch  laches  upon  tbe 
part  of  heirs  qb  would  bar  sn  action  to  set  aside 
a  sale  of  property  by  executors. — Melms  v.  Pabst 
Brewing  Co.  (W'is.)  518. 

Circimistances  cooaidered  under  which  it  was 
held  that  owners  of  an  interest  in  land  had  not 
been  goll^  of  snch  laches  aa  prevented  them 
from  maintaloing  an  action  for  its  recovery.— 
PhiUipa  T.  Wilmarth  (Iowa)  1063. 

EBBOB.  WBIT  OF. 

See,    also,    "Appeal":    "Certiorari";  "New 
Trial." 

When  a  petition  in  error  is  filed  in  a  case  in 
which  an  appeal  will  lie  the  procee<liQg  is  itne 
in  error. — Cnilderson  v,  Childerson  (Neb.)  281. 

Proceedings  in  error  may  be  commenced  at 
any  time  within  one  year  from  rendition  of 
judgment— Scarborouffb  v.  Myrlck  (Neb.)  807. 

BSTATBS. 

See,  also,  "Deed";  "Homestead";  "Wills." 

No  portion  of  incumbrances  paid  off  by  gran- 
tees of  a  life  estate  pursuant  to  an  agreement 
with  the  life  tenant  can  be  recovered  from  the 
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remainder-meD.  tbough  laid  grantees  auppoaed 
that  tbejkbad  acquired  the  fee  to  the  premises 
eoDvered.— Melnu  t.  Pabat  Brewing  Co.  (Wis.) 
244. 

ESTOFFEIi. 

To  allege  error,  see  **Ai«)eal." 
To  attack  corporate  existence,  aee  "Corpora- 
tions." 

To  deny  agency,  see  "Principal  and  Agent." 

  X>artner8hip,  see  "Purtnersiiip." 

  validity   of   foreclosure   proceedings,  see 

"Mortgages," 
  validity  ot  policy,  see  "Insurance." 

A  life  tenant  who  acquires  an  outstanding . 
title  AeM  estopped  to  assert  the  same  against  the  ' 
remainder-men. — Melma  v.  Patiat  Brewing  Oo. 
(Wis.)  244. 

Where  an  owner  of  part  of  a  tract  conv^ed 
the  whole  tract  by  mistake.  Code,  §  1931,  estop- 
ping a  grantor  to  set  up  an  after-acquired  in- 
terest, did  not  apply.— Gook  t.  Prindle  (Iowa) 
78L 

A  creditor  who.  after  aubjecting  part  of  mort- 
gaged land  to  payment  of  his  debt,  bought  the 
mortgage,  waa  not  estopped  to  foreclose. — Hall 
r.  Hooper  (Neb.)  33. 

An  officer  of  a  corporation,  Imowiog  of  and 
acquiescing  in  certain  acts  whereby  a  contract 
was  modified,  held  estoi^ed  to  claim  rights  under 
the  original  contract.— Hart  v.  Mt  Pleasant 
Park  Stock  Co.  (Iowa)  190. 

A  trust  furd  proviug  insufficient  to  pay  pre- 
ferreii  claims,  one  of  the  preferred  creditors 
was  hffil  estopped  from  asserting  a  claim  to 
moneys  paid  its  president  as  trustee  to  other 
creflitors.— PiftQ  Nat.  Bank  v.  Dunham  <Micb.) 
870. 

A  preferred  creditor  held  estopped  from  claim- 
ing that  another  creditor  had  received  more 
than  its  share  of  the  fund.— Fifth  Nat.  Bank  T. 
Dunham  (Mich.)  870. 

Acts  and  statements  hdd  not  to  constitnte  a 
waiver  or  an  estoppel  of  a  judgment  debtor's 
riglit  under  an  agreement  to  have  another's 
property  levied  oo  before  resorting  to  his  prop- 
erty.—Gibson  v.  McClay  (Neb.)  851. 

A  party  cannot  affirm  a  mortgage  in  part  by 
seeking  forpcli»anre,  and  disaffirm  it  in  part. — 
Gow  V.  CoUin  &  Parker  Lumber  Co.  (Mich.)  ti76. 

A  party  who  allows  a  drain  to  be  built,  with 
full  knowledge  that  he  Is  to  be  assessed  therefor, 
Md  estopped  from  restraining  the  collection  of 
the  tax.— Atwell  v.  Barnes  (Mich.)  583. 

A  firm  which  agreed  to  pay  a  bank  drafts  for 
stock  shipped  the  firm  was  not  estopped  to  apply 
to  an  earlier  draft  shipments  of  which  it  knew 
when  accepting  it,  as  against  a  later  draft  uut 
covered  by  a  ahipmeut.— Burke  v,  Utah  Nat. 
Bank  (Neb.)  295. 

A  creditor  who  agreed  that  another  creditor 
might  dispose  of  the  debtor's  goods  was  estoppfd 
to  deny  the  lattcr'a  right  to  dispose  of  the  ttame. 
— Conmierdal  Xat.  Bank  T.  Merdiants'  Excb. 
NaL  Bank  (Xeb.)  273. 

EVISBNOB. 

See,  also,  "Witness." 

Burden  of  proving  membership  in  voluntary 
aaaociation,  see  "Aasociatious. ' 

Harmless  error  in  excluding,  see  "Appeal. ' 

In  action  for  malpractice,  sec  "Malpractice.* 

  on  insurance  policy,  see  "Insurance." 

In  criminal  cases,  aee  '* Assault  and  Battery"; 
"Burglary";  "Grimlial  Law";  "Homidde"; 
"Intoxicating  liqu  irs";  "LarcMiy";  "Rob- 
bery." 

In  particular  actions,  see  "Death  by  Wrongful 
Act";  "Injunction";  "Libri  and  Sland«"; 
"MaJidona  Proaecution" ;  "Replevin." 


Newly-aiscovered,  as  erotmd  for  new  trial,  see 

"Criminal  Law":  "New  Trial." 
Objections  to,  see  "TriaL" 
Of  adverse  possraslon,  see  **AdT«rBft  Peases 

sion." 

Of  agency,  see  "Principal  and  Agent." 
Of  breach  of  warranty,  see  "Sale" 
Of  custom,  see  "Custom  and  Usage." 
Of  dedication,  see  "Dedication." 
Of  defects  in  streets,  see  "Municipal  CJorpora- 
tions." 

Of  deflection  of  surface  water,  see  "Surface 

Water." 

Of  election  to  rescind,  see  "Sale.** 

Of  fraud  in  tax  sale,  see  "Taxation." 

Of  n^iigenop,  see  "Ne^igence:.** 

Of  novation,  see  "Novaoon." 

Of  partnership,  see  "Partnership.'* 

Of  price  of  goods,  see  "Sale."   

Of  transactions  with  decedrats.  see  "Witneas." 

Of  undue  inBuence,  see  "Wiils.** 

Parol  evidence  to  raij  ballot,  see  "Slectiou 
and  Voters." 

 contract  of  Indorsement,  see  "NesotiaUe 

Instruments." 

Proof  of  deed,  see  "Deed." 

Reception  of,  see  "Trial." 

Survey  as  evidence,  see  "Surveys." 

To  impeaoh  witness,  see  "Witness." 

To  justify  appointment  of  receiver,  aee  "Re- 
ceivers. 

To  show  deed  absolute  as  mortgage,  aee  '*Mort- 

gages." 

 resulting  tmst  see  "Tmats.** 

Use  of  memorandum  lyr  witness,  see  "Wit- 
ness." 

Weight  and  snfficlencr,  see,  also,  '*ApppaL'* 

Courts  take  judicial  notice  of  incorpormticMi  of 
a  city  by  speeial  act   if  it  be  a  puoUc  law. — 

Homberger  v.  State  (Neb.)  23. 

There  is  ao  presumption  that  a  letter  waa  re- 
etived,  unless  it  was  addressed  to  the  town  in 
whidi  the  party  resided.— Goodwin  t.  Prarldrfit 
Sav.  Life  Aaaur.  Soc.  (Iowa)  157. 

The  laws  of  the  state  where  a  contract  waa 
made  wilt  be  pr^umed  to  be  tbe  aame  as  tb<>jv 
of  the  state  where  action  is  bronght. — Okjodwio 
V.  Provident  Sa  .  Life  Assur.  Soc.  (Iowa»  l.>7. 

Admissibility  of  cmiies  of  the  ststote*  of  a 
foreign  state  detenuined.— Goodwin  v.  Prort- 
dent  Sav.  Life  Aasnr.  Soc,  (Iowa)  157. 

Instruction  as  to  burden  of  proof  approred.— 
Hyues  v.  Hickey  (Mich.)  lOOO. 

Propriety  of  an  instruction  on  iMtrden  of  proiif 
in  action  by  real-estate  broker  for  comtmasiuiia 
— Harrison  v.  Pusteoska  (Iowa)  93. 

Evidence  ftWd  to  josti^  a  finding  that  plaio- 
tilTs  cause  of  action  was  founded  on  a  loan.— 
{.iaie  V.  Baxter  (Miun.)  972. 

The  mere  ftict  that  a  borse  ran  «r  jumiv-i 
over  a  cattle  guard  Is  Insofllcieat  to  eetabl-.sb 
that  the  guard  was  defective.— Barnhart  v.  Chi- 
cago, M.  &  St  P.  Hy.  Co.  (Iowa)  802. 

Best  and  aeoondarr. 

When  the  file»  of  a  case  hare  been  losa,  extria- 
slc  evidence  of  their  existence  and  contents  may 
be  given.— Regier  v.  Shreck  (Neb.)  4(18. 

Wh'ere  one  has  no  knowledge  outside  of  a 
memorandum,  the  memorandum  is  tbe  best  evi- 
dence.- Iowa  Citj  State  Bank  t-  Norafc  (lowtt 

186. 

A  record  most  be  proved  by  its  production,  or 
by  an  authenticated  copy.— Homberger  t.  State 

(Neb.)  23. 

Deolaratlama  and  admiaslans. 

A  (jarty  need  not  prove  an  averment  admitted 
by  his  adversary's  pleadings. — Johnson  v.  Hr^i 
(Neb.)  405. 

Statements  and  excbunatiqns  <rf  plafaitiff  ss 
to  extent,  mtMr^0^j,^^^^^kM  sd- 
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miBBifale  as  crigtoal  eridciicb.— Wm  T.  Ullage  of 

Mendcin  (M  ch.)  58. 

Declarations  of  deceased  ob  to  the  cfluse  of  the 
injnrj  held  a  part  of  the  res  gestse.— Christianaon 
T.  Pioneer  Furniture  Co.  (Wia.)  699. 

A  Btatemcnt,  a  few  daTB  after  an  accident,  by 
the  injured  party,  and  reduced  to  writinx,  htld 
admiflsible  as  an  admission  by  him, — ^Elatt  t. 
N.  O.  Foster  Lomber  Co.  (Wis.)  791. 

Declarations  of  the  inaure<l  as  to  the  amoont 
due  on  a  life  mlicy  are  inadmiseible  against  the 
beneficiary.— Goodwin  t.  Provident  Sav.  Life 
AsBur.  8oc.  (limn)  157. 

An  original  entry  of  credit  to  a  person,  made 
in  bis  presence,  is  admissible  to  show  what  credit 
was  ^ven. — Iowa  City  State  Bank  t.  Norab 
aowa)  186. 

In  an  action  to  recover  on  a  check  alleged  to 

have  been  issued  by  defendant's  a^t  for  stock 
purchased  for  defendant,  statements  by  the  agent 
to  third  persons  not  made  in  plaintifTa  presence, 
held  inadmissible.— Leach  v.  Hill  (Iowa)  69. 

An  admission  of  plaintiff  that  absent  wit- 
nesses of  defendant  would  give  certain  testi- 
mony htid  not  an  admission  that  such  testi- 
mony was  trae. — Burris  t.  Oonrt  (Neb.)  1181. 

OpiaiMi  erldemee. 

Dedfmdant,  if  not  an  attonw,  la  not  compe- 
tent to  testify  as  to  the  Talue  of  the  serrices  of 
phiintiff  as  attorney.— Hovdl  v.  Smith  (Mich.) 
21& 

A  nonprofessional  witness  may  give  his 
opinion  as  to  sanity  only  as  the  result  of  per- 
sonal observation.- Hay  v.  Miller  (Neb.)  1115. 

In  trespass  to  land,  a  witness  cannot  givu 
his  opinion  as  to  damages,  the  basis  of  whicn  is 
not  shown.- Webster  t.  White  (S.  D.)  1145. 

When  third  person  competent  to  testify  to  con- 
tents of  lost  letter.— Sawyer  t.  Choate  (Wis.) 
689. 

A  witness  cannot  testify  as  to  what  he  un- 
derstood by  a  statement  of  a  person  out  of  the 
court  to  which  such  witness  has  testified.— State 
T.  Rudd  (Iowa)  748. 

A  nonexpert  cannot  testify  as  to  the  mental 
capacity  oi  a  testator  fn  a  hypothetical  case.— 
Sagar      Hogmlre  (Ulcb.)  827. 

Opinions  of  witnesftes  field  inadmissible  to 
show  the  meaning  of  the  words  "on  memoran- 
dum," aa  used  in  an  invoice. — Shakman  v.  Pot- 
ter (Iowa)  1046. 

A  witness  who  had  never  seen  the  property 
in  dispute  was  incompetent  to  state  its  worth 
in  its  condition  as  described  by  other  witnesses. 
— Anltman  Co.  t.  Ferguson  (8.  D.)  1081. 

AVitness  held  comi)etent  to  testify  that  the  in- 
juries otiised  a  ncmbness  In  plaintiff's  limbs.— 
Will  V.  Village  of  Mendon  (Mich.)  58. 

Tbe  nonexistence  of  a  record  may  be  proved 
by  one  cognizant  of  the  facts.- Hombeiger  v. 
State  (Neb.)  23. 

—  Expert  testimour. 

Engineer  of  a  locomotive  hdd  competent  to  tes- 
tify as  an  expert  as  to  whether  stay  bolts  in  a 
boiler  had  been  recently  broken  or  not. — Woods 
T.  Chicago  &  G.  T.  Ry.  Co.  (Mich.)  328. 

Qualification  of  witness  to  testify  as  an  ex- 

?ert  Add  insufficient— Lewis  t.  Bell  (Mich.) 
091. 

A  practicing  physician,  who  is  a  me<lical  gradu- 
ate, is  comiietent  to  testify  as  au  expert  on  a 
question  of  poisoning,  though  it  is  not  shown 
that  he  has  had  actual  experience  in  poiaoning 
cases.- People  T.  Thacker  (Mich.)  562. 

A  hypothetical  question  asked  a  modiral  expf^rt 
by  a  party  claiming  the  insanity  of  a  ti'stator 
should  embody  only  the  facts  testified  to  tending 


to  show  mental  nnsoondness. — Rivard  t.  Rlvard 
(Mich.)  681. 

HypotiietEcal  question  hM  pnmer.— Rivaid  t. 
Rirari  (Mich.)  681. 

Foundation  for  expert  testimony  as  to  hand- 
writing kdd  insnffldent.— IMUard  v.  Dunn  (Mich.) 

45. 

Expert  testimony  should  be  submitted  to  the 
jury  under  the  same  rules  applied  to  other  tes- 
timony.—Rivard  T.  Rivard  (Mich.)  681. 

Pocnmemta. 

Pleadings  and  judgment  in  a  former  action, 
the  judgment  in  which  is  claimed  to  constitute 
a  bar,  Md  admissible.— Lewis  t.  Mills  (Neb.) 
817. 

When  pleadings  in  other  cases  not  admisaibte 
in  rebuttal  agamst  parties.— Kohn  r.  JotanstOB 

aowa)  76. 

Entries  in  books  kept  in  the  ordlnarr  course 
of  business  in  the  handwriting  of  a  deceased 
bookkeeper  held  admissible.— Smith  v.  Hawley 
(S.  D.)  942. 

A  complaint  wbzch  has  been  superseded  by  an 
amended  pleading  is  not  in  evid^ce  nnlesB  in- 
troduced on  the  trial  as  other  evidence. — Leach 
V.  Hill  (Iowa)  60. 

A  convQ-ance  of  the  title  of  Joel  was  not 
shown  by  a  deed  of  John.— Omsha  Real  Estate 
A  Trust  Co.  T.  Relter  (Neb.)  608. 

Minutes  of  the  meetings  of  the  "Qrandview 
Company"  tteld  no  evidence  of  the  proceedings 
of  the  "City  of  Grandview."— Green  v.  Barker 
(Neb.)  1032. 

A  deed  executed  by  one  as  "chairman"  heU 
no  evidence  of  transfer  of  title  by  trustees,  in 
the  absence  of  evidence  of  his  chairmanship  of 
such  trustees,— Green  v.  Barker  (Neb.)  1032. 

Memorandnm  of  a  contract  made  by  the  ven- 
dee's ttookkecper  held  inadmissible. — Haser  v. 
Streidi  (Wis.)  720. 

Memorandum  of  contract  of  sale  held  suffi- 
ciently identified  to  be  admissible. — Haaer 
StieJdi  (Wis.)  72a 

Parol  ovldanoo. 

Parol  evidence  Is  inadmlsdble  to  vary  the 
terms  of  an  explicit  written  instrument.  — 
Strunk  V.  Smith  (S.  D.)  026. 

Admissibility  of  parol  evidence  to  vary  a  .writ- 
teu  contract  for  payment  of  commissions  to  a 
n-al-estate  broker.- Erbacher  v.  Seefeld  (Wis.) 
252. 

Evidence  of  negotiations  leading  up  to  a  writ- 
ten contra*^  are  not  admissible.- Eaton  v.  Glad- 
well  (Mich.)  598. 

Held,  that  parol  evidence  was  admissible  to 
show  that  defendant  agreed  to  pay  the  difference 
between  the  actual  value  of  certam  land  and  the 
sum  which  he  represented  It  to  be  worth. — Gillett 
V.  Knowles  (Mich.)  497. 

Parol  evidence  kdd  admissible  to  show  the 
consideration  of  a  mortgage. — De  Gloey  v.  Van 
Wyk  (Iowa)  787. 

Parol  evidence  held  admissible  to  show  who 
were  the  parties  to  an  instrument,  where  they 
are  not  named  therein.— Baldwin  v.  Hill  (Iowa) 
889. 

Parol  evidence  held  inadmissible  to  show  an 
agreement  that,  in  case  of  purchase  of  proporty 
leased,  the  rent  sh<'Uld  apply  on  the  price. — 
Braun  v.  Wisconsin  Rendering  Oo.  (Wis.)  11)6. 

Parol  evidence  that  an  in<lorsement  made  on 
a  note  before  it  was  indorsed  by  tbe  payee  was 
not  to  create  any  liability  against  the  indorser 
is  inndmlsuble.— Gums  v.  Girling  (Mich.)  48. 

Parol  evidence  hrJd  admissible  to  explain  the 
meaning  of  the  word  "breeder''  In  a  warranty  of 
a  stallion.— St.  Paul  &  M.  Trust  Co.  v.  Harrison 
(Minn.)  980.  ^  i 
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Oompetener,  relevaavr,  and  materiftUty. 

Evidence  held  admissible  astothe  competency 
of  one  to  act  as  he"d  sawyer  iu  a  sawmill. — Licwia 
V.  Emery  (Mich.)  569. 

Certain  evidence  held  admiaaible  on  an  issue 
as  to  wbether  certain  stock  was  add  to  defend- 
ant or  pled^d  -  Iowa  City  State  Bank  t. 
Novak  (Iowa)  186. 

Evidence  examined  and  held  admissible  as  ex- 
planation of  tentimoiiT  cniled  out  on  cross-exam- 
ination.—t*ipird       Stotler  (Iowa)  150. 

Testimony  of  a  witness  since  deceased  cannot 
be  used  in  the  trial  of  R  cause  between  differ- 
ent parties  and  on  a  different  Issue.— Smith  T. 
Hawley  (S.  D.)  942. 

A  certificate  as  to  the  Tarlatlons  to  be  made 
from  the  face  reading  of  a  thermometer  held 
admissible. — Hatcher     Dunn  (Iowa)  905. 

Unaccepted  mopoaitions  of  compromise  are 
iiiadmissible.--0a11en  t.  Rose  (Neb.)  639. 

IBxaminatloii. 

Of  party  before  trial,  see  "Discovery.** 
Of  wItneM,  see  "Witness." 

BXOBFTXONB,  BILL  OF. 

See,  also.  "Appeal." 

Amendment  on  appeal,  see  "Appeal."' 

ejections  relating  to.  see  "Appeal." 

Time  for  preparing  a  bill  of  exceptions  is  fixed 
at  tlio  latest  by  the  term  at  which  the  motion 
for  new  trial  is  sustained.— State  t.  Ambrose 

(Neb.)  306. 

The  bill  of  exceptions  mnat  be  authenticated 
by  the  clerk.— Felber  v.  Gooding  (Neb.)  39; 
Ghildersoo  v.  Childerson  (Nob.)  281;  Romberg 
T.  Fokken  (Neb.)  282;  First  Nat.  Bank  v. 
Cass  Coanty  (NebJ  300;  Union  Fac  R  Co.  T. 
Kinney  (Neb.)  449;  Andres  t.  Eridler  (Neb.) 
649. 

Where  the  original  bill  is  used  in  the  supreme 
court,  it  mtist  be  authenticated  the  derk  of 
the  trial  court.- Walter  A.  Wood  Mowing  & 
Reaping  Mach.  Co.  r.  tierhold  (Neb.)  5:^. 

The  clerk  must  certify  the  bill  of  exceptions 
to  be  the  original  or  a  true  copy.— J.  F.  Efeiber- 
Ung  &  Go.  T.  Fletcher  (Neb.)  839. 

The  bill  of  exceptions  must  be  settled  and  al- 
lowed as  required  by  law. — Oltmauns  v.  Findlay 
(Neb.)  425 

Assignment  of  error  based  on  rulings  to  which 
no  exceptions  were  taken  cannot  be  considered. 
—Banks  V.  Cramer  (Mich.)  946. 

Error  in  form  in  which  an  issue  was  sub- 
mitted to  the  Jury  is  not  available  In  the  ab- 
sence of  exception. — Hay  v.  Miller  (Neb.)  1115. 

To  secure  a  review  of  an  order  sustaining  a 
demurrer  to  a  petition  in  equity,  an  exeention 
is  necessary.— Abbott  v.  Barton  (Neb.)  838. 

Assignments  as  to  rulings  on  instructions  can- 
not be  considered  unless  exception  is  taken. — 
City  of  Kearny     Smith  (Neb.)  538. 

Excessive  Damages. 

See  Damages." 

EXEounoir. 

See,  also,  "Attachment";  "Bzemptiona";  "Oar- 

nishment." 
Injunction  against,  see  "Injunction." 

An  execution  issued  penriins  a  stay,  but  not 
delivered  to  the  sheriff  until  the  expiration  tbert- 
of,  is  valid.- Peterson  v.  Cariwutt^r  (Mich.)  487. 


The  filing  of  a  bond  and  issuing  of  a  writ  of 
error  after  the  stay  has  expired  will  not  dis- 
charge a  levy  on  the  execution  issued  after  such 
expiration.— Peterson  v.  Carpenter  (Midi.)  487. 

Property  of  the  debtor  sold  for  less  than  the 
amount  of  the  execution,  and  redeemed,  could  be 
resold  under  the  same  judgment.— Seaman  r. 

Oalligan  (8.  D.)  458. 

An  execution  may  issue  at  any  time  within  10 
years,  excluding  any  time  the  judgment  defend- 
ant mi^  have  been  absent  from  the  states — SM- 
den  V.  Barlow  (Midi.)  338. 

Bight  of  purchaser  at  execution  sale  to  a  deed, 
where  the  levy  was  excessive,  and  the  executioo 
debtor  paid  the  execution,  with  costs,  befotc 
the  purdiaser  tendered  the  amount  of  mm  bid. — 
hong  T.  Valleau  (Iowa)  195. 

Evidence  on  an  issue  as  to  whether  the  hus- 
band cultivated  the  wife's  land  for  her  b<*n<>fit 
held  for  the  Jury.- Bailitt  Babcock  (Minn.i 
971. 

A  return  of  nulla  bona  cannot  be  attacked  oa 

a  bill  bv  a  judgment  creditor  based  on  Each  n?^ 
turn.— Willinm  Wright  Co.  v.  Frazer  (Micb.) 
954. 

Under  a  statute  requiring  10  days'  notice  be- 
fore an  execution  sale,  a  sole  on  S  days*  notici> 
is  void.- Bowman  v.  Knott  (S.  D.)  457. 

A  judgment  debtor  may  move  to  set  amde  a 
return  on  execution  as  false.— WUUam  Wright 
Co.  V.  Frazer  (Mich.)  954. 

One  asking  affirmative  equitable  relief  from 
the  sale  of  his  land  under  a  void  decree  most 
show  an  equitable  Interest— Hall  t.  Hooper 
(Neb.)  33. 


EXEcxrroKS  and  abhuos- 

TBATOBS. 

See,  also,  "WUto." 

Administrator  as  trustee,  see  "Trusts.** 
Competency  of  witness  In  action  agaiiurt  ad- 
ministratM-,  see  *^ltnes8." 

A  debt  secured  by  a  mechanic's  lien  need  not 
be  preii«uted  to  the  administrator  for  allow- 
ance.—Flub  V.  De  Laray  (S.  D.)  465. 

Unless  a  deficiency  exists  after  (oreclosare 
sale,  Uie  mortgage  debt  need  not  be  presenied 
to  the  administrator  of  the  deceased  mortgasor. 
-Kelaey  v.  W^dch  (S.  D.)  390. 

Claims  for  taxes,  which  Code.  (  2430.  reqalies 
executor  to  pay,  need  not  be  filed. — Slndl^ 
Taylor  (Iowa)  744. 

Under  Act  20th  Gen.  Assem.  e.  194,  I  1.  one 
acquiring  title  to  land  from  the  flevisee  may  en- 
force payment  of  taxes  due  at  the  death  of  tes- 
tatrix against  her  estate.— Findley  t.  Taylor 

(Iowa)  744. 

Evidence,  in  an  action  against  a  surviving  hus- 
band on  his  wife's  note,  held  admissible,  he  hav- 
ing appropriated  her  estate  without  admioia- 
tration.— Leipird  v.  Stotler  (Iowa)  150. 

An  administrator  was  properly  duused  with 
interest  on  the  funds  In  his  hands  for  falling 
to  invest  the  same.— In  re  Young's  Estate 
(Iowa)  163. 

It  was  not  error  to  refuse  to  allow  an  admis- 
istrator  extra  compensation  for  extraordinary 
services  rend^^  to  the  estate,  where  be  wai 
not  charged  with  compound  interest  for  failing 
to  invest  the  funds.— In  re  Young's  Estate 
(Iowa)  163. 

The  proceeds  of  the  sale  by  a  legatee  f»f  his 
interest  in  an  nnsettled  estate  do  not  beconw 
assets  of  the  estate,  nor  subject  to  its  deMa.— 
Ristine  v.  Kurtz  (Iowa)  1S5. 

The  purchase  by  an  executrix  of  land  of  her 
decedent  at  executor's  sale  renders  the  sale  void- 
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•bl^  bat  not  void.— Melnu  t.  Pabat  Brewing  Co. 
CWii.)  61& 

BrMmce  examined,  and  hM,  tbat  one  harlns 
a  claim  against  an  estate  was  not  guilt?  or 
lachea,  bo  as  to  renijer  tbe  sale  of  the  land  for 
debts  inequitable.— Flood  t.  Stroog  (Micfa.)  473. 


EXEMPTIONS. 

See,  also,  "Homestead." 
From  liability  tor  special  aweMment,  aee  "Ua- 
nidpal  Corporations." 

Under  Comp.  Laws.  S  B127,  a  watch  owned  by 
the  debtor,  and  carried  for  three  yearn,  ia  ex- 
empt as  wearing  apparel. — Brown  v.  Bdmonds 
(S.  D.)  310. 

Under  How.  Aon.  St.  8  7690,  the  officer  may 
make  the  selection  if  the  execution  debtor  is 
absent.— Murphy  t.  Molrena  (Midi.)  224. 

To  obtain  exemption,  under  How.  Ann.  St. 
I  7086,  snbd.  8,  toe  execution  defendant  must 
show  in  what  business  he  Is  engaged.— MitnAy 
V.  MolTena  (Mich.)  224. 

A  levyinK  officer  who  refuses  to  cause  to  be 
appraised  tne  property  claimed  nnder  Code  CIt. 
Proa  i  522,  as  exempt,  but  aells  the  same,  is 
liable  for  conTenIon.-~-Dale7  T.  Peters  (Neb.) 
862. 

Ibcpert  TMtizaoiiy. 

See  "Evidence." 


Ex  Post  Facto  Law. 

See  "Constitutional  Law." 


EXTRADITZOir. 

A  fugitive  surrendered  by  -one  state  may  be 
prosecuted  In  the  latter  for  any  extraditable 
offense.— In  re  Petry  (Neb.)  308. 


Factorizing  Process. 

See  "Oamishment" 


FACXOBS  AND  BBOKEKa 

See,  also,  "Ptindpat  and  Agent" 
Parol  evidence  to  rary  '•ontract  for  commis- 
sions, see  "Evidence." 

A  broker  who  seils  a  farm  at  a  price  fixed  by 
the  owner  held  entitled  to  commission,  though 
employed  without  pay  by  the  purchaser  to  buy 
it— Donohue  v.  Padden  (Wis.)  804. 

The  power  of  an  agent  to  execute  a  contract 
for  the  sale  of  land  may  be  shown  by  letters 
and  telegrams  from  his  principal.— Farrdl  v. 
Edwards  (S.  D.)  812. 


FAIiSE  IMFBISONMEKT. 

A  complaint  and  warrant  valid  on  tiieir  face 
proteci  the  officer  making  the  arrest  from  lia- 
bility for  false  impriaoDmcnt. — Schnltz  v.  Hueb- 
ner  (Mich.)  57. 

A  complaint  and  warrant  sufficient  to  protect 
the  officer  making  an  arrest  will  exempt  tbe 
complaining  witness  from  liability  for  faUe 
imprisonment — Schultz  t.  Huebner  (Midi.)  57. 


FAIiSE  FBETENSES. 

See,   also,    "Deceit";   "Fraudulent  Convey- 
ances." 


A  nonn«Kotiable  draft  Is  nropertr,  i 
Godei»  I  40ra.— Bute  v.  Patty  Uowa)  727. 

Fees. 

Of  attorney,  aee  "Attorney  and  CUenf* 

Fellow  Servant. 

See  "Master  and  Servant" 

Feme  Covert. 

See  'husband  and  Wife." 


FENCES. 

Where  defendant's  team  ran  away  and  de- 
stroyed a  gate  at  a  farm  crossins,  defendant 
was  not  liable  under  Rev.  St  |  1811,  for  "wlll- 
fullr"  taking  down  a  fence  or  cattle  guard.— 
OeMn  T.  Zantcke  (Wis.)  lOS. 

Filing. 

IncUetment,  see  "Indictment  and  Information." 

Fire  Invaxanoe. 

See  "Insurance." 

Fires. 

Set  by  locomotive,  see  "Ballnmd  Companies." 

FISHEBIES. 

Acts  for  preservation  of  fisti,  see  "Constitu- 
tional Law." 

Persons  maintaining  dams  in  strvams  mnat 
aiso  maintain  fiahways.  —  West  Point  Water 
Power  &  Land  Imp.  Co.  v.  SUte  (Neb.)  6. 

FOBOIBIjB  entrt  anb  db- 

TAZNEK. 

Petition  which  alleges  an  express  agreement 
to  auit  a  farm  at  a  stated  time,  is  not  demur- 
rable because  it  does  not  show  that  notice  to 
quit  fixed  the  time  at  March  1st,  as  required 
by  McClain's  Code.  I  3190.— Waller  v.  Vermitt 
(Iowa)  763. 

Forecloffore. 

Of  mortgage,  see  "Chattel  Mortgages";  "Mort- 
gages."^ 

Foreign  Judgment. 

See  "Judgment" 

Forfeitare. 

Of  corporate  franchise,  see  "Corporations." 
Of  homestead,  see  "Homestead." 

Forgery. 
Validity  of  forged  mortgage,  see  "Mortgages." 

Franchise. 

Of  corporation,  see  "Corporations." 

FRAUD. 

See,    also,    "Deceit";    "Fraudolent  Convey- 
ances." 

As  ground  for  attachment  see  "Attachment" 

  for   cancellatioa   of   contract,  see  "BiQ- 

oity." 
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Ab  groood  tor  resciirion  of  sak,  flee  "Sale.'* 
Gflfect  on  rnnning  of  limitations,  flee  "Limita- 
tion of  Actions." 

In  pleadine  fraud,  !t  Is  necessary  to  set  oat 
the  facts  rdUed  on.--Gro8by  t.  Bitcbey  (Neb.) 
1006. 

FBATTBS,  STATUTB  OF. 

A  parol  contract  held  sufficiently  performed  to 
be  taken  out  of  the  statnte  o£  fraoda.— Si^r  t. 
Sigler  (Mich.)  489. 

A  promise  to  indemnify  a  fidelity  insnmnce 
company  against  loss  by  liecoming  responsible 
for  aiujtber's  faltlifiil  performance  is  not  with- 
in the  statute.— Fidelity  &  Gaaualt?  Co.  of  New 
York  T.  L&wlor  (Minnj  143. 

An  executed  veibal  agreement  to  snrrender  a 
wriUen  lease  i:.  not  within  the  statute.— Gold- 
smith 7.  Darting  (Wis.)  897. 

A  contract  is  not  within  -die  statute  of  frauds 
because  it  may,  or  probably  will,  not  be  perform- 
ed Mthin  a  year,— Carter  White-Lead  Co.  r. 
Kinlin  (Keb.)  586. 

Agreement  fbr  sale  of  real  property,  signed 
by  agent  whose  sole  authority  rests  in  parol.  Is 
within  the  statnte.— Baldwin  t.  Scfalappacane 

(Mich.)  1091. 

Equity  wfll  give  effect  to  a  parol  grant  of  an 
easement  if  based  on  a  ralld  coaaideration,  and 
^^ut  performed.— Oilmore  t.  Armstrong  (Neb.) 

FBAT7DUUSNT  OW  VJSX- 
ANCBS. 

See,  also,  "Asrignment  for  Benefit  of  Cred- 
itirs." 

Where  mortgaged  property  was  couTeyed  in 
fraud  of  creditors,  and  the  grantee  paid  the 
mortgage,  he  was  entitled  to  bold  the  land  as 
security.— LeqTe  t.  Stoppel  (Minn.)  206, 

A  decree  setting  aside  a  deed  of  a  decedent 
as  in  fraud  of  creditors  should  be  conditioned 
on  the  nonpayment  of  the  claims  against  tiie 
estate.— Be^  r.  Jourdan  (Mich.)  947. 

In  a  suit  by  an  executor  to  set  aside  a  toIbb- 
tary  deed  by  his  testator,  the  defense  that  only 
two  commissioners  passed  on  the  claims  allow- 
ed is  not  available  unless  pleaded.  —  Bficd  t. 
Jourdan  (Mich.)  947. 

Evidence  held  to  show  a  valid  consideration 
for  a  conveyance  by  a  father  to  a  son. — I>qve 
V.  Stoppel  (Minn.)  208. 

Evidence  held  to  Justify  a  finding  tliat  the 
grantee  Imew  that  tbe  couT^anee  was  in  fraud 
of  creditors.— Leqve  v.  Stoppel  (Jffinn.)  208. 

Question  of  fraudulent  agreement  not  to  re- 
cord chattel  mortgaco  held  to  have  been  property 
submitted  to  jury.— -K.obn  v.  Johnston  (Iowa)  76. 

Wbat  aonatltates. 

A  chattel  mortgage  covering  after-acgatred 
property  is  good  aa  agaia&t  creditors  of  *he 
mortgagor. — liouden  v.  V'inton  (i^lich.)  222. 

Evidenee  hrid  sufficient  to  show  that  there 
was  no  Immediate  delivery  and  change  of  pos- 
session, within  Comp.  Laws,  {  4057.— Howard 
T.  Dwight  (&  D.)  885. 

A  mortgage  whereby  the  mortgagor  retains 
poss^uiioD,  with  power  to  use  the  proceeds  of  the 
prooerty  in  his  business,  hfid  void  as  to  credit- 
ors.—Pierce  V.  Wagner  (Minn.)  977. 

A  presumption  of  bad  faith  from  continued 
possessioa  of  the  mortgaffor  obtiins  la  favor  of 
creditors  and  purchasers  only. — Haslitt  t.  Bab- 
cock  (Minn.)  97L 

Evidence  examined  and  held  that  a  conveyance 
was  made  in  good  faith,  and  without  intent  to 


hinder  or  dday  credIton.^isqTe  t.  Stofvd 

(Minn.)  124. 

That  a  mortgage  was  given  for  a  gtmter 
amount  than  was  due  doea  not  coneloaiveiy  show 
that  it  was  fraudulent.  —  Louden  v.  Vtntoa 
(Mich.)  222. 

A  mortgage  to  secure  a  bona  fide  debt  of  a 
son,  executed  as  a  preference  in  case  of  the 
future  insolvency  of  the  mortgagor,  is  not 
fraudulent  as  to  the  mortgagors  creditora.— 
Webber  v.  Webber  (Mich.)  960. 

A  conveyance  for  valu&  and  in  part  to  aecor* 
payment  of  a  debt  Ma  valid.— ^Sotdsmith  v. 
EricksoD  (Neb.)  102a 

Where  a  debtw  sella  his  homestead,  and  pays 
his  debts  from  the  purchase  money,  there  is  no 
fraud  Bhowa.— Wheeler  &  Wilson  Manofg  Co. 
T.  Bjelland  (Iowa)  885. 

A  mortgage  of  a  debtor's  oitire  property  to 
secure  a  wbt  ia  valid,  though  shortly  thtmmtter 
the  debtor  makes  a  geneiu  assignments — Rob- 
erts V.  Press  (Iowa)  756. 

A  mortgage  of  a  debtor's  ratire  stoA  to  a 
creditor  not  knowing  of  any  intent  to  defraud 
Md  valid.— Roberts  v.  Press  (Iowa)  756^ 

The  fact  that  a  partnenliq)  sells  its  property 
to  one  of  small  means  tot  notes  and  a  small 
amount  of  cash  held  evidence  of  fraud. — Ne- 
braska Molina  Flow  Co.  v.  KUngman  (Neb.) 

1101. 

Where  a  husband  conveys  property  to  his  wife, 
the  moving  cause  being  to  place  it  beyoad  the 
reach  of  his  cre<litors,  it  will  be  subjected  to 
^^gmmt  against  him.— Byan  v.  Meyer  (Micfa.) 

Advance  of  money  by  wife  to  tuubaiid,  fur- 
nished at  different  times,  without  agreement  for 
repayment,  and  partly  used  for  the  support  of 
the  family,  is  not  a  valid  consideration  for  the 
conveyance  of  real  estate. — Carbiener  v.  Mont- 
gomery (Iowa)  900. 

Conveyance  with  intent  to  Under,  detay,  and 
defraud  creditors  la  iuvaUd  as  to  aubsequrat 

creditors.  —  Carbiener  v.  Montgomery  (Iowa) 

900. 

■  Where  the  tort  wbidi  is  the  basis  of  plain- 
tifTs  claim  was  committed  prior  to  the  con- 
veyance, plaintiCTs  right  of  action  accrued  prior 
to  the  execution  of  the  deed.  —  Carbiener  v. 
Montgomery  (Iowa)  900. 

A  conveyance  by  an  insolvent  husband  to  bis 
wife  held  not  frandalent  because  inadvatmt^ 
unrecorded.  —  Michigan  Trust  Co.  t.  Aduma 
(Mich.)  1094. 

Permission  to  the  mortgagor  to  sell  in  the 
oaual  course  of  trade  does  not  invalidate  the 
mortgage.— Louden  v.  Vinton  (Mich.)  222. 

Evidence  Md  to  sustain  a  finding  that  the 
conveyance  was  not  fraudulent.— May  v.  Hoo- 
ver (NebJ  1134. 

Whether  a  tranafcr  ia  In  fraud  of  credit«s 
held  a  question  for  the  jury.  —  Goldsmith  v. 
Erickson  (Neb.)  1029. 


Game  Laws. 

See  "Oonstltntional  Law.** 

GABNlBHMJSArr. 

'Execution* 


*Bx- 


See,  also,  "Attachment" 

empttons.** 
Of  receiver,  see  "Bectivus.** 

Defendant  who  has  recovered  Judement 
against  plaintiff  may  garnish,  under  8  How. 
St.  §  8058.— Esler  v.  Adslt  (Mkfa.)  483. 

A  garnishee  who  put  mtmeyintp  court  la  nor 
Hsble  to  the  dri)tor.— ficott  v.  mradibanin  (Nclb.) 
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A  lodgment  debtor  cannot  object  to  an  order 
requfring  the  gamiBhee  to  par  into  conrt  money 
In  which  he  dtsclaimB  interest.— Bnmbam  v. 
Ramge  <Neb.)  277. 

Priority  between  confficting  nnUshments  de> 
tendned. — Olark  t.  RajiDond  (Iowa)  80. 


GOODWILL 

AMlgiior  of  lease  with  "good  will  of  the 
trade  n»7  again  engage  in  the  same  buaineM 
In  the  Tidoity^Pindtar  t.  Garson  (Iowa)  759. 

Gtovernznent. 
See  *'Statei  and  Bute  OlBcen." 

QRASX>  JUB.Y. 

Qraod  Juries  organized  ander  Code  1873,  c. 
10,  for  the  yew  IBBB.  coitBtitated  tl«  crand 
for  the  entire  year.— State  t.  OaA  (Iowa) 


OUABANXY. 

See,  also,  "Indemnity." 

Evidence  of  cnstom,  see  "Costom  and  Usage." 

An  agreement  to  pay  for  property  shipped  to 
another  held  a  guaranty  of  pajment—Welkle 
T.  Mioneapolis.  St.  P.  A  S.  S.  M,  By.  Co. 
(Minn.)  9CS. 

A  written  guaranty  htid  to  authorize  credit 
to  the  extent  of  $100  and  no  more.— Historical 
Pub.  Co.  T  La  Vaque  (Minn.)  1150. 

DeliTpry  of  goods  hi  accordance  with  the  teem 
of  ft  gnaniDty  of  payment  for  them  la  eaoeotial 
to  iiflhiKty  of  guarantor.— ^Springer  IMbxt^afk^ 
ing  Co.  T.  Graves  (Iowa)  66. 

Extension  of  debt  releases  goanntor,  unless 
afBrmstlTely  shown  to  have  been  with  his  con- 
sent.—Spruger  LilhocnipUng  do.  t.  GxaTea 
(Iowa)  66. 

Ur^ng  creditor  to  give  debtor  "time  and  op- 
portunity to  pay,"  and  a  *VeBOOBable  diance" 
to  pay,  an  accoont,  is  not  a  consent  to  the  tak- 
ing of  a  Bote  afterwards  extending  payment  six 
months.— Springer  Uthographing  C&  t.  Qrares 
aowa)  66. 


OTT  AKDZAH  AJTD  WABD. 

A  guarcUan  held  not  entitled  to  the  custody  of  n 
child  where  it  did  not  appear  that  his  petition 
was  made  in  good  faith.— In  re  Clancy  (Midi.) 
341. 

The  failure  of  the  guardian  to  properly  protect 
the  ward's  rights  is  sufficient  proof  of  "unsuit- 
abiTity,"  within  Comp.  St.  c.  34,  S  28,  to  jus- 
tify remoraL— Crooker  t.  Smith  (Neb.)  19, 

One  who  loaned  money  to  a  guardian  on  a 
Toid  mortgage  was  not  entitled  to  a  decree 
agaiust  the  wards  for  money  expended  on  their 
property,  in  the  absence  of  a  showing  that  the 
^rdian  was  InsolTenL— Kelsey  t.  Wdch  (S.  D.) 

HABTiAS  OOBFUS. 

A  petition  for  habeas  corpus  mmt  show  prob- 
able caase  for  ismiing  the  writ.  —  Hoskins  t. 
Baxter  (Minn.)  9«9. 

Errors  in  a  criminal  prosecution  cannot  be 
taken  advantage  of  on  oabeas  corpus. — In  re 
Petry  (Neb.)  308. 

Handwriting. 

Proof  0^  Ae  "Svidonce." 


HumlsM  Stror. 

See  "Appeal." 

HBAIiTH. 

Under  Bev.  St.  |  14U,  a  town  health  offieer 
cannot  ane  in  his  own  name  to  enjoin  the  main- 
twanoe  of  a  nulsanoe.— Budcataff  t.  (Sty  of  Odi- 
kodi  (Wis.)  707. 

HIOHWAYS. 

Dedication  of,  see  "Dedication." 

What  constitutes  a  public  highway  by  oser.— 
Alton  T.  Meenwenbeig  (Mich.)  571. 

An  instmetlon  on  the  charactn  aod  extent  of 

the  statutory  labor  required  to  be  done  on  laud 
dedicated  by  the  owner  for  a  highway,  to  con- 
stitute an  acceptance  thereof,  Ae^a  proper. — Alton 
V.  Meeuwenberg  (Mich.)  67l. 

A  petition  is  not  essential  to  confer  jurisdic- 
tion on  a  county  board  to  open  a  section-line 
FDsd,  under  C3omp.  St.  c  78,  f  46. — Barry  v. 
Deloughery  (Neb.)  410;  Oyler  t.  Boss  (Neb.) 
1099. 

An  order  of  the  county  board  instrocting  the 
county  clerk  to  cause  a  section-line  road  to  be 
surveyed  held  not  an  order  for  the  opening  of 
the  road,  within  Camp*  St.  c.  78.  i  46.— Oyler 
T.  Boss  (Neb.)  1009. 

Gi^  held  not  to  have  acquired  by  user  a  Strip 
of  land  elaJmed  aa  a_part  of  a  public  avenue.^ 
Leonard  v.  City  of  Detroit  (Midi.)  4S& 

The  county  board  may,  In  one  prooaediog,  fneo 
roads  on  different  section  Unes.— Barry  t,  De- 

Ioughet7  (Neb.)  410. 

A  finding  that  the  public  good  reonires  the 
opening  of  a  road  Is  not  a  u'erequlnte  to  the 
opening  thereof.— Barry  t.  Ddougtaery  (Neb.) 
410. 

Under  aa  ladletment  averring  generally  the 

obstruction  of  a  highway,  eriocnce  of  an  es- 
tablishment either  by  dedicatioo  or  prMcrlptlon 
is  adniiasible.^tate  v.  Teeters  (Iowa)  764. 

Evidence  of  knowledge  of  the  owner  of  lands 
of  the  use  by  the  puolic  of  a  highway  held 
sufficient  to  show  establishment  by  preocnption. 
—State  V.  Teeters  (lowiO  754. 

An  admission  that  defendant  placed  an  ob- 
struction across  the  road  is  an  admission  of  a 
willful  obstruction  undei  Ctode,  1 887a— State  t. 
Teeters  (Iowa)  754. 

Iliat  a  railroad  company  operates  ite  road 
over  a  public  highway  is  no  defense  for  obstruct- 
ing the  hiriiway  by  cars  by  an  abutting  owner 
thereof.— Jenka  t,  Xanaing  Lomher  Co.  (Iowa) 

23L 

Ad  obstruction  of  a  bigtaway  la  not  excused 
because  done  in  the  oondoct  of  a  business  on 
land  abutting  thereon.— Jenka  v.  Lansing  Lum- 
ber Co.  (Iowa)  231. 

A  village,  after  dedicating,  for  a  hi^way,  land 
which  was  purchased  for  another  purpose,  is 
bound  to  kepp  the  same  in  repair. — Williams  v. 
Village  of  Petoskey  (Mich.)  5o. 

A  county  will  not  be  «ijoined  from  construct- 
ing a  culvert  across  a  Unway  at  the  Instance 
of  a  landowner  injured  thereby,  since  damages 
consequent  bom  such  construction  are  presumed 
to  have  been  satisfied  when  the  highway  was 
opeiMd.— Churchill  v.  Beethe  (Neb.)  9^ 


See 


■Master  and  Servant" 


HOSCES^IAD. 

Bight  of  divorced  voman,  see  "DiTorce." 

Where  a  vendee  in  possession  of  a  homestead 
under  a  contract  acknowledges^in  writing  its 

Digitized  by  VorOOQTC 


1178 


NORTHWESTERN  REPORTER.  VoL  60. 


forfeiture  for  nonpAX»Mnt,  inch  acknowtedg- 
mcnt  is  Toid,  tinder  Code,  |  1990.— Lessell  t. 
Goodman  (Iowa)  917. 

The  right  of  homeatead  mar  attach  to  land  In 
poflsession  of  the  vendee,  tnongh  the  vendor 
retains  title  until  payment.— Lnsell  t.  Qood- 
man  (Iowa)  917. 

A  partner  cannot,  by  nsing  as  a  reiidence  firm 
property,  acqoire  a  homestead  therein.— Brady 
T.  firenger  (B.  D.)  1083. 

Mere  occnpancy  of  homestead  by  snrriTor 

held  inenfficient  to  constitate  an  election  to  re* 
tain  it  in  lien  of  dietributire  share  in  tee. — 
Stephens  t.  Hay  (Iowa)  1048. 

Liability  of  homestead  when  mortage  thereon 
is  paid  from  business  assets  determined. — Wells 
T.  AnderBtm  (Iowa)  102. 


HOMIOZDB. 

Evidence  examined,  and  iM  to  Jnatilf^  a  con- 
viction for  manslanghter.— State  t.  Mnahrnsh 
(Iowa)  740. 

Where  the  evidence  shows  defendant  guilty  of 
murder,  if  any  crime,  a  charge  as  to  manslangh- 
ter need  not  be  given.— People  v.  Beverly  (Mich.) 
379. 

Nonexperts  may  teat^  as  to  insanity  from 
personal  obwrvatlon.— Hoover  t.  State  (Neb.) 
1U7. 

It  is  proper  to  refuse  to  charfK  that,  if  a  man 
is  insane,  be  should  be  acquitted. — People  v. 
Beverly  (Mich.)  879. 

Dying  declarations  considered,  and  hdd  ad- 
missible.—People  \.  Beverly  (Mich.)  379. 

Dedarationei  A«Id  admissible  as  dying  declara- 
tions.— People  V.  Weaver  (Mich.)  567. 

Where  defendant  is  charged  with  killing  his 
wife,  evidence  as  to  her  looee  character  la  mad- 
misMble.— People  v.  Beverly  (Mich.)  379. 

The  fact  that  defendant  was  convicted  with- 
in three  weeks  after  commission  of  the  crime 
did  not  show  error.— Hoover  v.  State  (Neb.) 
1117. 

An  Instruction  that  the  fact  that  defendant 
had  a  former  opportunity  to  murder,  and  did 
not  avail  herself  of  it,  should  be  considered,  is 
properly  refused.— People  v.  Pope  ^idi.)  218. 

Evidence  of  frequent  fights,  prior  to  the  homi- 
cide, between  factions  to  which  deceased  and 
defendant  belonged,  was  admissible  where  it 
was  shown  that  defendant  was  present  and 
took  part. — State  v.  Helm  (Iowa)  751. 

Where  the  record  shows  that  evidence  of 
threats  was  used  merely  to  impeach  defendant, 
the  failure  of  the  court  to  limit  its  etEect  to 
impeachment  was  not  reversible  error. — State 
V,  Helm  (Iowa)  751. 

Error  In  admitting  improper  evidence  held 
cured  to^  inatmctiona  withdrawing  it  from  the 
jury.— State  t.  Helm  Gowa)  761. 


HOBSE  AND  STREET  BAIL- 
BOADS. 

See,  alM>,  "Ouriera";  "Railroad  Companies.'* 

Whether  the  attempt  to  board  a  moving  car 
is  DeglieeQce  held  question  for  the  jury. — Oma- 
ha St.  Ry.  Co.  V.  Martin  (Neb.)  1007. 

I>ocation  of  street  railway  at  the  intersectioD 
of  two  streets  meeting  at  an  acute  angle  de- 
termined.—Kennedy  V.  Detroit  Ky.  (Mich.)  495. 

Abutting  owners  may  require  that  a  street 
railway  be  laid  in  tiie  center  the  itreet,  as 
required  hy  the  ordinance.— Kennedy  t,  Detroit 
By.  (Mich.)  496. 


Street-railroad  franchise  constmed.  mad  hcM, 
that  the  company  was  bound  to  repave  betweea 
the  tracks  with  same  material  used  the 
city  in  the  new  pavement. — City  of  Lansing  v. 
Lansing  City  Electric  Ry.  Co.  (Mich.)  949. 

HnsaAJTD  AND  WIFB. 

See,  also,  "Divorce";  "Homestead.** 
(3ompeteii9  of  wife  to  tertUy.  wt  *^tiies8." 

A  husband  separated  from  his  wife  Md  not 
liable  for  necessaries  for  the  wife's  children  bs 
a  former  husband.- Menefee  v.  Chesley  (Iowa) 
1038. 

An  insolvent  debtor  may,  as  againat  his  cred- 
itors, employ  his  time  in  aiding  bis  wife  to  cany 
on  a  business  owned  by  her  so  that  the  accu- 
mulations will  belong  to  her.— Sbeldeo  T.  Slut- 
tack  (Mich.)  220. 

HypotheUoal  Qaestloxu. 

See  "Evidence." 

Impeaohmeub 

Of  witness,  see  "Witneas." 

Implied  Contract. 

See  "Aasnmprit** 


nOJBMNITY. 

One  indemni^ing  a  corporation  againat  cmbn- 
ilement  hy  its  treasurer  is  not  liaUe  for  wooes» 
intrusted  to  him,  and  on  wliicb  be  paid  the  cons- 
ration  interest— Milwaukee  Tbeat«>  Co.  fidel- 
ity &  Casualty  Co.  (Wis.)  StiO. 

Petition  heid  to  state  a  cause  of  action  agaisr 
sureties  on  a  bond  to  secnie  idaintiff  againat  art- 
ligence.— Union  8tock-¥arda  Co.  t.  Wcstcon 
(Neb.)  419. 

Where  a  p^son  standing  as  surety  for  the  pa?- 
ment  of  a  oebt  reeeirea  a  note  for  his  indemiii^. 
the  principal  creditor  is  entitled  to  enforce  sadi 
note  as  against  the  drtitora.  -Btosre  v.  Trebil- 

cock  (Mich.)  342. 

Independent  Oontracton. 

See  "BUstw  and  Swrant" 


INDICTMENT  AND  INFOKMA 
TION, 

See,  also.  "BnrglBzy*':  "Ubel  and  Slander." 
For  illegally  selling  liquors,  see  "Intoxicatinf 
Liquors." 

Beview  of  r^usal  to  qoaah,  see  "Certtoraxi" 

An  information  for  felony  is  tvH  U  filed  it 
vacation.— In  re  VogUnd  (Neb.)  1028. 

Under  the  statute,  an  indictment  is  not  t»- 
tally  defective  because  it  states  incotrectlr  the 
name  of  one  of  the  persons  from  whom  tbe 
property  is  cliarjced  to  have  been  atcrfen.— Sute 
V.  HaU  (Iowa)  725. 

Under  Code,  {  4302.  a  misteke  in  an  indict- 
ment for  burglary  as  to  tbe  name  of  the  owoer 
of  the  building  is  immateriaL— State  t.  Porter 

(Iowa)  745. 

A  plea  in  abatement  Asld  not  aostained  hy  th* 
fact  that  a  word  in  an  Informntioa  was  poi- 
posely  interlined.— Hoover  t.  State  (Net.)  1117. 

Dying  declaration  is  not  within  the  natoT<> 
reguirinff  names  of  witnesses  to  be  indorsed  na 
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Erldeace  kdd  not  to  ihow  that  a  propoied 
aabitltate  for  b  lost  indictment  wu  a  substan- 
tial copy.— State  t.  miomai  (Iowa)  743. 

Where  an  information  elunes  the  breaking 
•or  oDterins  the  bnilding  of  H.  &  S..  evidence 
tliat  the  bnilding  was  owned  by  S.  oonstitntes 
no  Tatiance.— State  t.  La  On^  (8.  DO  944. 

Indorsement. 

On  negotiable  burtrament,  see  "NegotlaUe  In- 
struments." 

Information. 

See  "Indictment  and  Information.** 


INJUXCnON. 

Against  coUecMon  of  school  tax,  see  "Schools 
snd  School  Districts." 

 collection  of  tax,  see  *rraxation." 

 interference  with  easnuent,  see  "Base* 

meats." 

 judgment,  see  "Judgment." 

 ■  nuisance,  see  "Nuisance." 

 pollution  of  Btreama,  see  "Waters  and 

Water  Courses." 
Appealable  orders,  see  "Appeal." 

The  motiveof  one  applyingfor  injunction  is  im> 
material. — Jacobson  t.  Van  Boening  (Neb.)  993. 

A  hearing  on  a  first  petition  for  injunction 
held  not  a  hearing  on  motion  to  dissolve  within 
Code,  S  3402,  providing  that  but  one  such  mo- 
tion shall  be  allowed.— tinkle  v.  Saddler  (Iowa) 
765. 

After  thp  writ  had  been  issued  and  served, 
A«U  that  the  suit  did  not  so  abate  on  the  death 
of  ooe  defendant  as  to  purge  a  co-defendant  of 
-contempt  for  previous  act  In  vic^tion  of  the  In- 
Junction.— Sndth  v.  Waalkes  (Mich.)  679. 

Where  all  the  facts  are  Imown,  and  the  defense 
is  purelf  a  question  of  law,  court  need  not  order 
A  reference  before  disposing  of  contempt  proceed- 
ingSL— Smith  v.  Waalkes  (Micb.)  679. 

For  damages,  plaintifiF  makes  out  a  prima 
facie  case  by  establishing  the  dissolution  of 
-temporary  injunction  and  dismissal  of  original 
suit,  and  defendant  must  show  that  the  Injunc- 
tion was  rightfully  issued. — Findlay  v.  Carson 
(Iowa)  7&9. 

Hlcl^ts  enforced  and  wrongs  proTented. 

An  injunction  Aeld  properly  issued,  though 
.actual  injury  before  suit  brought  was  not 
shown.— JacoDSon  v.  Van  Boening  (Neb.)  993. 

Injnnction  will  lie  to  prevent  the  breach  of  sn 
.agreement  of  a  judgment  creditor  to  levy  first 
on  property  of  one  debtor  before  resorting  to 
that  of  the  other.— Gibson  v.  McClay  (Neb.) 
SGI. 

Equity  will  not  interfere  to  assist  by  injimc- 
tion  a  party  obtaining  possession  by  force. — De 
Sale  T.  Millard  (Mich.)  481. 

The  refnsal  of  an  injnnction  against  the  ob- 
struction of  a  street  is  in  the  discretion  of  the 
court. — Jenks  v.  Lansing  Lumber  Co.  (Iowa) 
231. 

Violation  of  a  restriction  in  a  deed  held  prop- 
■er!y  enjoined.— Heilly  v.  Otto  (Mich.)  228. 

Injunction  will  lie  to  retrain  the  wrongful 
flowing  of  plaintilTs  land,  thoi^h  defendant  is 
respoiisible  financially.  —  Holmes  v.  CJalhoon 
County  (Iowa)  145. 

Injunction  will  issue  to  restrain  the  discharge 
.of  surface  water  by  an  adjoining  proprietor 
when  the  injnzr  is  continuinf.— ^Tacobson  v.  Van 
Boening  (Neb.)  993. 

A  county  may  be  enjoined  from  maintaining  a 
drain  on  a  Ugnway  to  the  injury  of  a  landown- 


ex  bj  discharging  surface  water  on  his  prem- 
ises.—Holmes  V.  Calhoun  County  (Iowa)  145. 

Evidence  held  not  to  justiJ^  an  injunction  re- 
stndning  the  maintenance  of  a  ditdi  oa  plaiii- 
tiiTB  land.— GUmore  t.  Armstrong  (Neb.)  W6. 

Ple»dlnc  and  erldenoe. 

The  fact  that  a  threatened  injury  was  also 
tiireatened  by  one  other  than  defendant  was  no 
defense.— Jacobson  v.  Van  Boening  (Neb.)  993. 

Bill  hdd  suffldent  to  entitle  complainant  to  re- 
lief by  injunction.— Smith  v.  Waalkes  (Mich.) 
479. 

A  refusal  to  grant  a  third  suspension  of  an 
injnnction  held  proper. — Michigan  Land  &  Iron 
Go.  T.  Cleveland  Sawmill  &  Lumber  Co.  (Mich.) 
963. 

As  a  defense  In  homicide  cases,  see  "Homi- 
cide." 

Of  grantor  as  gronnd  for  cancellatiou  of  deed, 

see  "Equity.'^ 
Testomentazy  capacity,  see  "Wills." 

A  deed  of  one  who  had  been  declared  Insane 
and  under  gnardlanship,  made  after  he  was  in 
fact  of  sound  mind,  when  the  contract  was 
fair,  and  the  guardianship  had  been  practically 
abandoned,  had  valid.— Thorpe  v.  Hanscom 
(Minn.)  1. 

See,  also,  "Assignment  for  Benefit  of  Cred- 
itors"; "Fraudulent  Conveyances." 
Of  bank,  see  "Banlis  and  Banking." 
Of  corporation,  see  "Corporations.^' 

The  insolvent  law  of  1881  applies  to  private 
corporations.  —  Yaulsh  v.  Pioneer  Fuel  Co. 
(Mlun.)  198. 

Passive  as  well  as  active  preferences  are  for^ 
bidden  by  the  insolvency  law  of  1881.— Yanish 
V.  Pioneer  Fuel  Co.  (Mian.)  198. 

A  secured  creditor  who  improperly  realized  on 
his  secoritfr  held  not  entitled  to  have  his  claim 
allowed.— In  re  Skoll  (Minn.)  966;  Swedish  Nat. 
Bank  of  Minneapolis  v.  Davis,  Id. 

A  secured  creditor  could  file  his  claim  and 
have  the  amount  thereof  determined  before  he 
exhausted  his  security.- In  re  Skoll  (Blinn.)  96(1: 
Swedish  Nat  Bank  of  Minneapolis     DaTls,  Id. 

Instructions. 

See  "Criminal  Law";  "TriaL" 


INSX7BAN0B. 

Taxation  of  title  insurance  company,  see  'fTax- 
ation," 

A  eorporadon  guarantying  merchants  against 
loss  from  sales  oa  credit  held  an  insurance  com- 
pany within  Rev.  St.  K  1977,  1978.— Sbakman 
V.  United  States  Credit  System  Co.  (Wis.)  528. 

Tbe  oontmet. 

A  contract  of  life  Insurance  will  be  construed 
most  strongly  against  the  insurer.— Goodwin  v. 
Provident  Sav.  life  Assnr.  Soc.  (Iowa)  1B7. 

A  reluBtatement  of  the  policy  is  not  the  mak- 
ing of  a  new  contract. — txoodwin  v.  Provident 
Sav.  Ufe  Assur.  Soc.  (Iowa)  157. 

Policy  of  life  Insurance  examined  and  held  a 
continuing  policy. — Goodwin  v.  Provident  Sa». 
IJfe  Abbut.  Soc.  (Iowa)  157. 

Carrier  may  insure  against  loss  of  goods  cai^ 
ried  occasioned  by  negligence  of  its  servants. — 
Minneapolis,  St.  P.  &  S.  S.  M.  Uy.  Co.  T. 
Home  Uis.  CO.  (Minn.)  132. 
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Contrsct  piarantying  tossn  from  min  on  cred- 
it constmea,  and  HaWfity  of  Insurer  determined. 
— SliakiiiBJi  T.  United  States  Oredit  System  Co. 
(WiB.)  028. 

Terms  of  a  title  insnraDce  policy  constmed, 
and  keld,  that  the  insorer,  if  it  undertook  to  de- 
fend the  insured's  title,  was  boond  to  protect  it 
through  all  stages  of  the  litigation  against  it,  or 
notify  the  insured  of  its  abandoQmeQt.-^uigley 
V.  St.  Paul  Title  Insurance  &  Trust  Co.  (Aliim.) 
304. 

Life  policy  coostmed,  and  held,  that  on  making 
a  surrender  for  the  cash  ralue  the  receipt 
should  be  signed  by  the  inoured  and  the  bene- 
flciaries.~Lockwood  t.  Michigan  Mnt.  IJfe  Ins. 
Co.  (Mich.)  229. 

Application. 

Where  the  provisions  of  a  policy  and  the  state- 
ments in  the  application  are  couflictine,  the  for 
mer  controls.— Goodwin  v.  ProTldent  Hav.  Qfe 
Assur.  Soc.  (Iowa)  167. 

MisrepresentationB  as  to  other  iosumnce  keld 
not  to  invalidate  the  policy. — State  lua.  Co.  t. 
New  Hampshire  Trust  Co.  CNeb.)  9. 

The  ri^ts  of  a  mortgagee  to  wbxm  the  in- 
snrance  money  was  parawe  kdd  not  defeated 
by  misrepreseotatiuia  of  the  mortgagor.— State 
Ins.  Oo.  T.  Mew  Hampshire  Trost  Co.  (Neb.)  Q. 

When  the  application  and  the  policy  bear  the 
same  date,  it  is  presumed  that  the  officers  of  the 
company  at  its  home  office  in  another  state  were 
not  influenml  by  misrepresentations  in  the  ap- 
nUcation.— State  Ina.  Co.  t.  New  Hampshire 
Trost  Co.  <Neb.)  U. 

Where  an  spplicant  for  accident  insurance 
truthfully  states  his  calling,  it  is  DO  defense  to 
an  action  on  the  policy  that  the  applicant  was 
inmroperfar  dassified. — Emiaw  t.  TnrtAenf  Jaa. 
Co.  (Sfi^)  409. 

Omdltlou  af  paUey. 

Failure  to  ocenpy  a  house  for  seren  days,  in 
violation  of  a  provision  in  the  policy,  justifies 
directing  a  verdict  for  defendant  io  a  suit  on 
the  policy.— ThiHnpaon  t.  Oaledonia  Fire  Ina. 
Co.  (Wis.)  801. 

Proofs  of  loss  examined,  and  hdd  not  to  show 
ao  admission  thst  the  property  was  naoccupied, 
within  the  terms  of  the  policy,  providing  that 
in  such  case  it  riiould  be  void.- Hanover  Fire 
Ins.  Co.  V.  Parrotte  (Neb.)  636. 

Life  insurance  policy  constmed,  and  Md,  that 
failure  to  pay  premiom  for  the  third  year,  aod 
Riving  a  note  therefor,  insured  could  not  recover 
the  surrendered  vaine  at  the  end  of  the  third 
year.— Kinne  v.  Michigan  Mut.  Life  Ins.  Co. 
(Wis.)  359. 

Evidence  on  an  issue  whether  insured  owned 
the  property  Keld  for  the  jury.— Oakland  Home 
Fire  Ins.  Co.  v.  Bank  of  Commerce  (Neb.)  646. 

Sale  by  insured  of  damaged  goods  before  ad- 
justment keld  a  breach  of  the  policy. — Oahkosh 
Match  Works  v.  Manchester  Fire  Aasur.  Co. 
(Wis.)  525. 

Insurance  company  whidi  acta  on  two  ap- 
plications, and  issues  policies  thereon,  is  es- 
topped from  denying  their  validity  on  the  ground 
that  the  second  a^ication  contained  the  print- 
ed cisuse,  "I  have  no  other  insurance  in  this 
company."  —  Emlaw  v.  Travelers'  Ins.  Co. 
(Mi5i.)  4C9. 

Contracting  for  other  insurance,  wltboat  con- 
sent in  writing,  held  to  avoid  the  jpoli^. — 
O'Leary  v.  Merchants'  &  Bankers*  Mut  Ina 

Co.  (Iowa)  175. 

A  provision  that  the  policy  should  not  take 
effect  until  advance  premiums  were  paid  hrld 
to  have  been  rendered  nngatory  by  permitting 
the  agtmt  to  collect  such  preralnms. — Pythian 
Life  Ass'D  V.  Preston  (Neb.)  44S. 


A  dietl,  a  part  of  a  store  when  Its  contents 
are  Insured,  aoes  not  cease  to  be  a  part  of  H  by 
being  moved  back,  and  left  standinz  three  teet 
from  a  new  addition,  to  which  it  is  joined  by 
a  piatform  nailnl  to  both,  its  osc  being  the 
same.— Gross  v.  Milwaokee  Meduwica  Ina.  Co. 
(Wis.)  712:  Same  v.  Western  Assar.  Co..  Id. 

Evidence  examined,  and  held,  that  the  ven- 
dee of  personalty  in  a  bill  of  sale  given  to  se- 
cure a  debt  was  sole  owner,  within  the  terms 
of  the  policy.— Carey  v,  Liverpool  &  London  tc 
Globe  Ins  Co.  (Wis.)  693;  First  Nat.  Pai^ 
V.  Same,  Id. 

A  stipulation  for  arUtration  keld  revocable.— 
Home  Fire  Ins.  Co.  v.  Kennedy  (Neb.)  278. 

A  dissolution  of  a  firm,  whereby  one  partner 
remains  In  possession,  giving  his  notes  to  the 
retiring  parbier,  heid  a  breach  of  a  condition 
against  oiange  of  possession.  —Jones  v.  Pbicniz 
Ins.  Co,  (Iowa)  1^. 

Life  policy  constmed,  and  keM  that  the  com- 
pany was  liabks  for  death  by  suicide  two  yean 
from  the  date  of  the  policy.— Ooodwin  t.  Provi- 
dent Sav.  Life  Assur.  Soc.  (Iowa)  157. 

—  WalTer. 

Elvidence  considered  and  Add  that  defendant'^ 
adjuster  had  authority  to  waive  a  breach  of 
condition  against  ineunibraiicee.— First  Nat. 
Bank  of  DevUs  Lake  v.  Manchester  Fire  Aasur. 

Co.  (Minn.)  13)} 

Provision  for  forfeiture  for  breach  of  condi- 
tion against  incumbnuices  Add  waived.— F^rst 
Nat.  Bank  of  Devils  Lake  v.  Mandiester  F^rs 
Assnr.  Co.  (Mhm.)  ISO. 

By  denying  its  liability  for  forfeiture  of  die 
policy  the  company  waived  the  right  to  xa*i*t 
on  arbitration.— Home  Fire  Ins.  Co.  v.  Kennedy 
(Neb.)  278. 

By  treating  the  policy  as  valid  after  breach 
of  condition  defoises  based  on  the  breach  were 
waived.— Home  Fire  Ins.  Co.  v.  Kmnedy  (N<^.) 
278. 

Examination  of  loss  kdd  not  a  waiver  of  tarearfa 
of  policy.— Oshkosh  Mateh  Wcwka  v.  Mamrhes- 
ter  Fire  Aasnr.  Co.  (Wis.)  525. 

Parol  waiver  by  agent  of  conditions  of  poli(.-y 
held  void.— Oshkosh  Match  WwkB  t.  MniHAes- 
ter  Fire  Assur.  Co.  (Wis.)  625. 

Proof  and  pay  wont  of  loea. 

The  policy  is  prima  fade  an  admission  of  title 
in  insured.— Farmers*  ft  Merchants'  Ins.  Gu.  v. 

Peterson  (Neb.)  847. 

Statements  made  by  an  insured  in  proofc  nf 
loss  held  not  to  oonatitute  an  attempted  fran>l 
by  false  swearing.— ^arey  v.  Hmae  Ids.  Co. 

(Iowa)  92a 

Where  proof  of  death  is  expressly  w^vcd,  it 
Is  an  unreasonable  requirement  to  demand  tbsl 
the  beneficiary  shall  make  such  proof. — FiUmort* 
V.  Greet  Camp  of  the  Bfaccsbees  of  Miuhigaa 

(Mich.)  075. 

Under  McClain's  Code,  |  1734,  the  amonni 
named  in  the  policy  is  prima  facie  evidence  of 
the  value  of  the  hiulding.  though  proofs  of  IfHs 
are  waived. — Scott  v.  Security  Fire  Ins.  Co. 
(Iowa)  1054. 

Evidence  kdd  to  show  a  waiver  of  writtra 
proofs  of  loss. — Scott  v.  Security  Fire  Ins.  Co. 
(Iowa)  1054. 

Evidence  held  »o  sustain  a  finding  that  the 
company  waived  proofs  of  loss. — Minneapolis. 
St  P.  &  S.  S.  M.  Kf.  Co.  V.  Home  Ins.  Co. 

(Minn.)  132. 

A  denial  of  liability  bj  an  insurance  company 
during  the  time  for  filing  proofs  of  loss  it>  a 
waiver  of  such  proofs.  —  Gross  v.  Milwaukee 
Mechanics  Tns.  Co.  (Wis.)  Same  t.  West- 
ern Assnr.  Co..  I^ig^i^ed  by  GoOglC 


INDBX. 


1181 


ETidence  Md  to  ahow  a,  wairer  of  tiw  6(May 
IbiUt  for  fnniishiiiK  proofs  of  low.— UcGBrrel  t. 
Pbenix  Ins.  Go.  CtfiiiD.)  S67. 

The  mortgagee's  rifcbt  under  the  mibrogation 
elanse  hdd  not  affected  by  a  transfer  1^  the 
mortgagor.— Oakland  Home  Fire  Ina.  Oo.  t. 
Bank  of  Commerce  (Keb.)  616. 

Acemta. 

If  the  agent  of  an  insurance  company  states 
the  title  to  property  incorrectly  in  writing  the 
poiicy,  wbon  hf  has  been  advised  by  the  appli- 
cation of  its  tme  condition,  the  company  is  es- 
topped to  defend  against  the  policy  because  of 
the  misstatraient— Carey  t.  Home  Ins.  Co. 
(Iowa)  920. 

Where  a  policy  of  insurance  ta  issued  on  an 
oral  aptdication.  the  company  Is  c^rged  with 
knowledge  of  facts  stated  to  its  agent— Carey 
T.  Home  Ins.  Co.  (Iowa)  920. 

Authority  of  agent  of  a  corporation  guaranty- 
ing losses  from  sales  on  credit  deterinlned.  — 
BhRkman  t.  Unlred  States  GreAt  Syatem  Co. 

(Wis.)  528. 

Notice  of  change  in  the  address  of  the  insured 

S'ven  to  an  agent  held  notice  to  the  company.— 
oodirin  T.  ProTldait  Sar.  life  Aarar.  Soc 
(Iowa)  UPT. 

Aetioas  on  polielea. 

Whether  one  is  totally  disabled  from  following 
any  avocation  is  for  the  jniy.— Starling  t.  Su- 
preme Conncil  B<^1  Templan  of  Temperance 
CMich.)  34a 

Where  a  title  insurance  company  gives  notice 
of  an  abandonment  of  a  defense  in  a  litigation 
against  the  title,  and  afterwards  defends  toe  iu- 
BDred,  the  notice  is  withdrawn. — Quigley  t.  St. 
Pan!  Title  Insnrance  ft  Trust  Co.  (Miim.)  364. 

Verdict  fixing  valne  of  building  held  not  excess- 
ive.—Scott  T.  Security'  Fire  Ina.  Co.  (Iowa) 
1054. 

A  judgment  against  the  company  for  Its  pro- 
portion of  the  loss  AeU  proper.— Mmneapolia,  St. 
P.  &  S.  S.  H.  By.  Co.  T.  Home  Ina.  Co.  O^inn.) 
132. 

^—  WaaJiiig  and  •▼Idenea. 

A  complaint  on  a  policy  insuring  a  carrier 
against  loas  on  a  ahlpment  of  grain  hdd  to  state 
a  cause  of  actlon.-~Mtmieapolis,  St.  P.  &  S. 

8.  M.  Ry.  Co.  V.  Home  Ins.  Co.  (Minn.)  132. 

The  petition  in  an  action  on  a  policy  need  not 
■bow  that  the  property  has  not  been  incumbered 
by  insured.— Fanners'  &  Merdiants'  Ina.  Co. 
T.  Peterson  (Neb.)  847. 

A  reply  in  an  action  on  a  poiicy  held  not  a 
departure.— Minaeapoiis,  St.  P.  &  S.  S.  M.  Ry. 
Co.  T.  Home  Ins.  Co.  (Mum.)  132. 

A  reply  kdd  to  admit  the  provision  in  the  pol- 
icy  for  forfeiture  if  the  property  should  be  in- 
cumbered, but  not  to  admit  the  sipniog  of  the 
application,  or  the  mortgaging  of  the  property. 
—Farmers*  &  Mercbanta'  Ins.  Co.  v.  Peterson 
(Neb.)  847. 

In  an  action  at  law,  whether  a  verbal  con- 
tract of  insurance  was  made  is  to  be  deter* 
mined  by  a  preponderance  of  the  evidence. — 
Farmers*  Co-operative  Soc.  of  Geneva  v.  Ger- 
man Ins.  C!o.  (Iowa)  878. 

Defendant  having  alleged  that  the  misrep- 
resentations were  contained  in  the  application. 
It  cnuld  not  pnwe  oral  misrepresentations.- 
Banken>'  Life  Ass'n  v.  Lisco  (Neb.)  412. 

Where  a  copy  of  the  application  for  reinstate- 
ment attached  to  the  policy  omita  the  examiner's 
r^rt,  it  Ls  inadmissible  in  evidence,  under  Mc' 
Clain'a  Code,  I  1733.— Goodwin  v.  Provident 
8av.  JAte  Asaur.  Soc.  (Iowa)  157. 

The  burden  Is  on  a  life  insurance  company 
to  show  the  amount  of  the  premium  unpaid, 
where  the  knowledge  thereof  reats  with  the 


compuy.—Ooodwin  v.  Provident  Sav.  lifto  Aa- 
sur.  Soc.  (Iowa)  157. 

EvidenGe  hM  to  sustain  a  finding  that  the  fire 
wfaidi  caused  the  loss  was  due  to  negligence  of 
plaintiff.— MinneapoUa,  St.  P.  &  8.  B.  M.  Oy. 
Co.  V.  Home  Ins.  C!o.  (Minn.)  132. 

When  evidence  of  cost  of  building  Is  admiasi> 
ble  to  show  its  value  at  the  date  of  the  fire.— 
Scott  V.  Security  Fire  Ins.  Co.  aowa)  1054. 

]f«t«al  beB«flt  iBsnranoe. 

An  assessment  of  a  mutual  benefit  association 
ordered  by  less  than  a  quorum  of  the  tniatees 
had  validated  by  the  approval  of  the  mlnntea  at 
a  fuU  meeting.— Wolf  v.  Hicfalgui  Masonic  Mat 

Ben.  Ass'n  (Mich.)  576. 

Matoal  Benefit  Sorie^  cannot  diange  Its  cer- 
tificate of  insurance  wfthont  member's  ezpren 
consent  —  Starling  v.  Supreme  Council  Royai 
Templars  of  Temperance  (Mich.)  340. 

Member  hdd  authorized  to  pay  assesaments  to 
gnaa  lodge.— Starting  Stgireme  OoancU  Royal 
Templan  of  Temperaaee  (lificfa.)  840; 

Notice  of  assessments  of  a  mutual  benefit  as- 
sociation had  valid.— Wolf  v.  MidilgBn  Maaonic 
Mot  Ben.  Ass'n  (Mich.)  576. 

Beneficiaries  under  certificate  of  a  mutual  ben- 
rat  asBoeiation  held  not  entitled  to  recover  on 
death  of  the  insured  by  anicide.  —  McCoy  v. 
Northwestern  Mutual  Relief  Ass'n  (Wis.)  607. 

A  benefit  association  held  not  estopped  frr>m 
pleading  death  by  suicide  as  a  forfeiture  of  the 
contract.— McCoy  v.  Northwestern  Mutual  Re- 
lief AsB'n  (Wis.)  697. 

A  bMieficiary  of  a  mutual  benefit  association 
must  exhaust  her  remedy  under  the  by-iawa 
before  seeking  relief  in  court— Fillmore  v.  Great 
Camp  of  the  Maccabees  of  Hichigan  (Midi.)  675. 

ZNTBBB8T. 

See,  also,  "Usury." 

Uability  of  adminlctrator,  aee  '^txeeutors  and 
Admtnlfltratora." 

Rate  of  interest  on  university  funds,  establish- 
ed by  How.  St  K  5360,  5361,  held  not  affected 
by  a  subsequent  modification  of  the  usury  law 
changing  the  legal  rate.— Regents  of  University 
of  Micmgan  v.  Auditor  General  (Mich.)  956. 

On  recovery  of  damage*  for  illegally  cutting 
timber,  under  Sanb.  &  B.  Ann.  St  f  &68,  it  is 
error  to  allow  interest— Everett  v.  Owea  (Wia.) 

616. 

Where  a  mortgagee  for  default  declares  the 
whole  amount  due  within  the  first  two  years  of  a 
mortgage  bearing  7  per  cent  for  two  years  and 
10  per  cent,  thereaner,  the  decree  should  allow 
interest  at  7  per  cent— Shelden  v.  Barlow  (Mich.) 
338. 

When  interest  on  note  dated  June  19th  Aeld 
to  mature  on  June  19th  in  each  year  after  the 
date.— Jurgensen  v.  CJarlsen  (Iowa)  877. 

Interpretation. 
Of  contracts,  see  "Contracts." 

Ittterrogatotles. 

See  "Trial." 

Intervention. 

In  attachment,  aee  "Attachment" 
In  replevin,  see  "R^levin." 

Intestacy. 

See  "Executor,  and  ^a^^g^ogj^ 
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iNTOxioATnra  uqitobs. 

Contract  for  Illegal  mIci  imblic  poUc7t  ne 
"Contract*." 

Under  Acts  26tb  Gen.  Assem.  c.  62,  a  tax  for 
the  privilege  of  selling;  liQaors  does  not  create 
a  lien  snperior  to  a  prior  mortgage.— Smith  t. 
Skow  (Iowa)  893. 

There  is  no  conflict  between  the  power  con- 
ferred hr  a  city  charter  to  prohibit  and  snp- 
meea  safoons  and  the  prohibitory  liqnor  law.— 
aty  ot  Yankton  t.  Dooglass  (S.  D.)  023. 

A  HemBe  cannot  be  granted  withont  payment 
in  foil  of  the  prescribed  fee.— Fry  Kaessner 
(NebJ  1126. 

-  A  petition  for  ligaor  license  which  contains  a 
description  of  the  premises  indicating  the  exact 
location  is  suffident.— Waogh  t.  Oranam  (Neb.) 
301. 

OiimlxiAl  proaeention. 

A  complaint  under  a  city  ordinance  for  k«^ 
ing  a  saloon  h^id  sufficient.— City  of  Yankton  T. 
Douglass  (S.  D.)  923. 

An  information  under  Comp.  St.  c.  60,  S  20, 
held  to  charge  a  single  off«ise.— Homberger  v. 
State  (Neb.)  23 

A  lale  having  been  proved,  the  burden  Is  on 
accused  to  show  that  be  had  a  llcenie.— Hom- 
betger  t.  State  (Neb.)  23. 

Until  an  ordinance  is  adopted  llqnon  cannot 
be  sold  witbin  cities  and  Tillages. — Homberger 

V.  State  (Neb.)  23. 

Unlawful  intent  with  which  lignor  is  kept 
may  be  presumed  from  unlawful  sale. — Homber- 
ger V.  State  (Neb.)  23. 

Hvidence  hrld  sufficient  to  show  an  illegal  sale 
whhout  evidence  that  defendants  were  not  reg- 
istered druggists.— People  v.  Knopf  (Mich.)  061. 

Evidence  examined,  and  ^eU  to  anthorbe  a 
conviction  for  keeping  a  saloon  open  Illegally. — 
People  V.  Whipple  (Mich.)  490. 

Snffinency  of  the  evidence  to  sastaln  a  con- 
viction for  maintaining  a  liquor  nuisance. — 
State  T.  deary  (Iowa)  724. 

iBsaes. 

See  "Pleading*';  "Trial.** 

Joinder. 

Of  causes  of  action,  see  "Action.** 

See  "(Jourts**;  "Justices  of  the  Peaca." 
Mandamus  to,  see  "Mnndamus." 
Misconduct  of  judge,  see  "Trial." 
Remarks  by,  see  ^'Criminal  Law." 

JUDGMENT. 

Alternative  judgment  In  replevin,  aee  **Re- 

plevin." 

Appealable  jndgment,  see  "Appeal." 

Decision  on  appeal,  pee  "Appeal." 

Form  of  decree  in  specific  performance,  see 

"Specific  Performance.'* 
In  criminal  cases,  see  "Criminal  Law." 
Mandamus  to  comoel  county  to  pay  judgment, 

see  "Mandamus." 
Validity  of  justice's  judgment,  see  "Justices 

of  the  Peace." 

A  judgment  will  be  enjoined  only  when  It  ap- 
pears inequitable. — Norwegian  Plow  Co.  t.  BoiI- 
man  (Neb.)  292. 

When  bill  In  •.•qntty  to  obtain  a  new  trial,  and 
tor  relief  against  a  judgment,  not  entertained. 
-<lodde  T.  Mahiat  (Mich.)  1093. 


In  a  suit  to  set  aside  a  judgment  rendered 
hy  a  Justice  without  Jariediction.  plaintiff  need 
not  show  that  he  was  not  indebbed.— Henkle  v. 
Etolmes  (Iowa)  910. 

It  is  error  to  grant  a  judgment  notwitfastajid- 
ing  the  verdict,  under  Laws  1895,  c.  320.  nnlees 
the  moving  party  made  a  motiotf  to  direct  a  ver- 
dict in  his  favor  at  the  dose  of  the  tntunony. — 
Hemstad  v.  Hall  (Minn.)  368. 

An  order  granting  a  motion  tot  Ju^ment  not- 
fritlistanding  the  verdict  AeU  erroneous. — Hem- 
stad V.  HaU  (Biinn.)  3GC. 

The  objection  that  an  action  on  an  insurance 
iwlicy  was  prematnrely  brou^t  under  the  stat- 
ote  may  be  raised  by  motion  in  arrest  of  jad|^ 
ment,  and  is  not  waived  becmaae'  not  Booner 
made.— Woodcock  v.  Hawkeye  Ins.  Co.  (lowmi 
764.  ,  , 

A  decree  in  Illinois  directing  assewmeDt 
against  stockholders  to  pay  the  liabilities  of  thr 
corporation,  being  conclusive  in  Illinois.  keU 
concluaive  against  meml>ers  in  an  action  in 
Michigao  to  recover  such  assessments.— Mutual 
Fire  Ins.  Oo.  v.  Pbcenix  Furniture  Co.  iMicfa.> 
1095. 

Inconsistency  between  a  qpedal  finding  nnl 
a  general  verdict  cannot  be  taken  adTantase  of 
by  motion  in  arrest— Mt^tt  v.  Albert  <iowm) 

162. 

A  release  of  one  joint  judgment  debtor  may 
be  shown  in  an  action  to  enforce  the  Jodgment, 
though'  the  release  was  not  filed,  and  a  '...9- 
charge  entered  by  the  clerk,  as  permitted  by 
How.  St.  1 7784.— Beekman  v.  £^lvtater  (MidLt 
1093. 

By  default. 

To  entitle  a  party  to  vacation  of  a  defknit 
judgment  under  Code,  i  82,  it  must  appear  that 
he  had  no  actual  notice.— Scarborouso  t.  My- 
rick  (Neb.)  867. 

Notice  of  motion  to  vacate  a  default  judg- 
ment was  waived  by  appearance  of  the  adverse 
party.— Scarborough  v.  Myriek  (Neb.)  8G7. 

To  entitle  the  party  to  a  vacation  of  a  default 
judgment,  under  Code  Civ.  Proc.  {  82,  It  muxt 
appear  that  he  had  no  notice.— Stover  t.  Hourh 

(Neb.)  825. 

On  application  to  open  a  default  judgment, 
the  adverse  party  may  preoent  counter  affida- 
vits.—Stover  V.  Hough  (N'eb.)  825 

A  judgment  by  default  will  be  set  aside  be- 
caufte  of  mistake  on  the  part  of  defendant  or  in 
furtherance  of  justice.— Turner  t.  Oonghran  (8. 

D.)  810. 

Beadition  mmA  uatrj, 

A  judgment  Arid  not  errotfeons  aa  being'  nacer- 
tain.— Coad  t.  Head  (Neb.)  1002. 

A  Ju^rment  foreign  to  tiie  issues  Jtdned  will 
be  reversed  on  appeal.— Carter  t.  Gidbod  (Neb.) 
631. 

In  an  action  against  joint  defendants,  judg- 
ment must  be  against  all,  unless  a  discontin- 
uance was  taken  as  to  some. — Beekman  r.  Syl- 
vester (Mich.)  1093. 

A  Judgment  in  foreclosnre,  and  notice  of  suit 
within  20  days  of  the  filing  of  the  complaint*  is 
premature.— Glle  v.  Colby  (Wis.)  802. 

A  partner  who  is  alon^  served  in  an  acti»n  on 
a  firm  obligation  has  a  right  to  a  judgment  ia 
form  against  all,  so  that  it  may  be  enforced 
sfraiQfit  the  Joint  property.- Bra wley  v.  Mitdi- 
ell  (Wis.)  799. 

Where  there  arise  Issues  triable  by  the  ronrt 
and  by  the  jury,  it  is  error  to  enter  a  judir- 
ment  on  the  equitable  issue  before  the  oth- 
er issues  have  i>een  tried,  under  Rev.  St.  ( 
2M4.— Trustees  of  <tt.  CUra  Female  Acad- 
emy Delaware  Ins.  Co.  (W^)  1140;, Same  v. 
iSfwaukee  Mech.u,i^;jg^g^[^me  v. 
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Morthwestern  Nat  Ini.  Co.,  Id.;  Same  t.  Bock- 
ford  Ids.  Gow,  Id. 

In  an  action  against  a  judgment  debtor  and 
DIB  grantee  to  set  aside  a  oonTeyance  as  frandu- 
leot,  it  ia  error  to  render  a  personal  judgment 
a|^Bt^e  defendants.— Van  Blarcom  t.  Isaac 

After  dissolntion  of  corporation  after  trial  and 
n  bile  the  case  Is  under  advisement  the  coart  can 
order  judgment  none  pro  tanc  as  of  Uie  day  be- 
fore such  dissolntion.— ShaitmBn  t.  tFnited  States 
Credit  System  Co.  (Wis.)  528. 

Under  Code  Civ.  Proc.  S  511,  a  jndgment  on 
a  bond  should  state  which  defeodaat  is  prin- 
(N!b."loS  «^iwty.— Van  Btten  T.  Koaters 

Opwatf  «a  mmA  affeet. 

Saub.  &  B.  Ann.  St  f  290Sa,  proTiding  that  a 
decree  affecting  real  estate  shall  be  only  a  lien 
from  the  time  it  is  docketed,  does  not  apply  to  a 
judgment  foreclosibg  a  mortgage.— Hnntington  t. 
Meyer  (Wis.)  500. 

One  to  whom  a  dower  right  before  admeasure- 
ment is  conveyed  by  quitclaim  deed,  holds  title 
paramount  to  the  lien  of  a  anbsequent  jndgment 
against  the  widow.  —  Dobberstein  t.  Murohy 
(MinnJ  204. 

—  Il«a  indioato. 

An  adjudication  affects  only  those  who  were 
parties  to  the  action,  or  their  privies. — Monroe 
V.  Hanson  (Neb.)  12. 

A  former  jndraient  against  defendant  and  in 
favor  of  plaintiff  considered,  and  held  to  be  a 
bar.— Veline  t.  Dahlqnist  (Minn.)  141. 

Remarks  of  the  conrt  at  the  time  the  judgment 
was  rendered,  not  made  part  of  the  judgment, 
held  not  res  judicata. — Brann  v.  Wisconsin  Ren- 
dering Co.  (WU.)  196. 

A  judgment  establishing  a  mechanic's  lien 
Aeld  a  bar  as  against  a  party  thereto  in  an  ac- 
tion by  her  to  litigate  the  title  acauired  by  one 
claiming  it  under  a  sale  nnder  sach  jndgment— 
Soutbard  v.  Smith  (S.  D.)  316. 

A  plea  of  former  adjudication  need  not  con- 
fess or  acknowledge  all  the  matters  set  forth 
in  the  bill.— Detroit,  Ij.  &  N.  R.  Co.  v.  Mc- 
Cammon  (Mich.)  471. 

A  Dlea  of  former  adjudication  allegins  that 
complainant's  bill  was  dismissed  mast  aUege  a 
dismissal  on  the  merits.— Detroit,  L.  &  R. 
Co.  V.  McCammon  (Midi.)  471. 

Complaint  examined,  and  plea  of  former  ad- 
judication sustained.— Detroit,  L.  &  N.  R.  CJo. 
V.  McCammon  (Mich.)  471. 

A  question  decided  on  an  appeal  is  res  judicata 
gi^a^jwcoDd  aiqpeal.^raDdemp  v.  Hansen  (S. 

Issues  determined  In  action  for  damages  can- 
not be  relitigated  in  an  action  to  subject  lands 
to  payment  of  judgment  for  damages.— Car- 
biener     Montgomery  (Iowa)  900. 

A  judgment  in  an  action  against  an  ofBcer  for 
wrongful  seizure  hdd  conclusive  of  plaintifTs 
ownership  of  the  property  seized  io  an  action 
against  the  snreties  on  the  officer's  bond. — 
Lewis  V.  MiUs  (Neb.)  817. 

An  order  of  United  States  court  denying  a 
deficiency  judgment  on  foreclosure,  held  to  in- 
volve the  merits  of  the  cause. — Tzschuck  v.  Mead 
(Neb.)  428. 

Judgment  of  peremptory  nonsuit  is  not  a  bar 
to  future  action  on  same  cause,  nor  is  refusal 
to  reform  a  deed  conclusive  that  it  is  in  compli- 
ance with  the  contract  of  the  parties.— Gates  v. 
Parmly  (WMs.)  253. 

Collateral  attack. 

A  judgment  in  a  foreclosure  suit  in  which  lis 
pendens  was  not  filed  as  required  by  statute, 


tibon^  irregular,  U  flood  on  collateral  attat^— 
Huntington  v.  Meyer  (Wis.)  BOO. 

Action  of  the  conrt  in  allowing  costs  in  attach- 
ment suit  cannot  be  collaterally  attached  in  an 
action  on  the  bond  of  an  intervener.— Gill  t. 
Backus  (Mich.)  347. 

Opening;  and  racatlnc. 

Settiiig  flHide  a  judgment  and  quashing  the 
summons  irregularly  issued  approved.- Hyde  v. 
Kent  (Neb.)  3d. 

SSqnity  will  not  set  aside  a  iodgment  against 
a  corporation  under  an  unaatDoniad  power  of 
attorney,  where  the  claim  ia  juat  and  egi^table. 
—Ford  V.  Hill  (Wis.)  115. 

The  district  court  may,  on  motion  and  proof, 
order  a  judgment  discharged.— Manker  t.  Sine 
(Neb.)  840. 

JncUcial  Notloe. 

See  "EMdence." 

Judidal  Sales. 

By  executor  or  administrator,  see  "Bxecutor* 
and  Administrators." 


See  "Courts." 
Of  justice,  see 
On  appeal,  see 


Jmisdiotion. 


"Justices  of  the  Peacfc** 

"Appeal." 

JUHT. 


See,  alas,  '*Grand  Jury." 

Misconduct  as  ground  for  new  trial,  see  "Crlm- 
mal  Law";  "New  Trial." 

Province  of,  questiou  of  contributorr  negli- 
gence, see  "CJarriers." 

Where,  on  failure  of  a  juror  to  appear  after 
bemg  impaneled  and  sworn,  another  juror  was 
selected,  a  conviction  will  not  be  set  aside  where 
(S  B)  wlk*  •hown.-State  t.  La  Orolx 

Discharge  of  juror  before  he  is  sworn  for 
personal  reasons  though  in  the  absence  of  de- 
fendant 8  counsel,  is  discretiouary  with  the  court 
—People  V.  Thacker  (Mich.)  5^ 

Oompetenor  «t  Jurors. 

Juror  who  has  served  on  regular  panel  within 
a  year  is  incompetent— Peopie  v.  Thacker  (Mich.). 

Juror  whose  name  does  not  appear  on  ssseBs- 
ment  roll  is  incompetent— People  v.  Thacker 
(Mich.)  562. 

Juror  had  hy  be  disqualified  hr  formation  of 

opinion.— People  v.  Thacker  (Mich.)  502. 

^.."^  juror  haying  formed  an  opinion  held  not 
disqualined  where  he  states  he  could  return  a 
fair  verdict— State  v.  YeUer  (Iowa)  737. 

Competency  of  juror  who  was  present  during 

5?*  ^■^^l.^'  *  oodefendant— Bute  v.  Philpot 
(Iowa)  730. 

Ghallences, 

Defendant  cannot  complain  that  a  challenge 
for  cause  was  improperly  refused,  where  he 
waived  a  peremptory  challenge  .—State  v.  Yet- 
2er  (Iowa)  737. 

A  question  as  to  whether  an  indictment  would 
raise  the  presumption  of  guilt  Is  not  proper  on. 
the  voir  dire  examination  of  a  juror.— State  v. 
Cleary  (Iowa)  724. 

Defendant  can  question  jurors  as  to  their  prej- 
udices against  the  defense  of  limitations  to  deter- 
mine whether  to  exercise  the  right  of  peremptoty 
challenge.— Towl  v.  Bradley  (Midi.)  347. 
Rlcht  to  inry  trial. 

An  answer  m  an  action  of  foreclosure,  plead- 
ing payment  and  the  sUtute  of  ^^^ns|^>e« 
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not  entitle  a  defendant  to  a  imy  triaL— Leach 
T.  Knndson  (Iowa)  013. 

-A  reaoest  for  a  jurr  trial  after  plaiatiff  has 
clnsed  hiB  evidence,  uie  case  beinf;  noted  tor 
trial  by  the  coart,  is  too  late. — Webster  v. 
White  (S.  D.)  1145. 

Defendant  in  an  action  by  an  aasiKnea  in  in- 
8olTeac7  to  set  aside  a  preferencp  is  not  en- 
titled to  a  jury  trial— Tanlah  t.  Pioneer  Fad 

Co.  (Minn.)  198. 

JUSTICBS  OF  THS  FBAOB. 

Appeals  from  justices,  see  "AppeaL" 

Under  Rev.  St.  H  3586,  3631,  a  joatice  losea 
JvriBdiction  hj  a  Brcoiid  adjovnunent  br  con- 
sent of  plaintiff,  in  the  absence  of  defmaant. — 
Gallager  t.  Serflins  (Wl».)  682. 

The  omission  of  the  justice  to  state  on  whose 
motion  an  adjournment  was  had  AHd  not  to 
depriTe  him  of  jorisdiction.— Wheeler  Patei^ 
son  (Minn.) 

A  default  judgment  is  roid  where  the  case 
was  adjourned  six  darSj  wittiout  the  entry  stat- 
ins the  place  to  whicn  it  was  adjourned. — Pitz- 
hugh  V.  Rivard  (Mich.)  &47. 

Under  Code,  S  3f)52,  judgment  on  a  verdict 
returned  at  9  o'clock  at  ni^t  may  properlr  be 
entered  the  next  morning.  —  Kdox  t.  Nicoli 

(Iowa)  876. 

The  words  "judicial  duties."  in  a  bond  by  a 
justice  for  the  faithful  performance  of  his  duty, 
construed  as  meanhig  **offidal  duties." — Larson 
V.  Kel^  (Minn.)  130. 

Where  a  joatice  neglects  to  enter  a  Judgment 
within  the  statutory  time,  and  damages  result, 
the  justice  and  the  sureties  on  bis  boftd  are  lia- 
ble therefor.— Larson  v.  Kelly  (Minn.)  130. 

An  action  /leld  to  be  predicated  on  defendant's 
official  miscMiduct,  and  the  Justice  was  henoe 
without  jorifl^ction.— Warrm  t.  SadUek  CNeb.) 
15. 


See  'TEqaity.'' 


lAolLes. 


IiAin>LOBD  AND  TENANT. 

See,  also,  "Forcible  Entry  and  Detainw." 
Oral     agreement    to    surrendw    lease,  see 

"Frauds,  Statute  of." 

Assignee  of  lease  takes  righta  and  assumes 
obligations  of  the  lessee,  but  cannot,  as  to  his 
assignor,  enforce  an  obligation  between  lessor 
sod  lessee,  which  was  solely  for  the  lessor's 
benefit.— Fin  dlay      Carson  (Iowa)  759. 

A  contract  to  farm  defendant's  land,  and  re- 
eeire  three-foortlu  of  the  profits,  ia  one  of  ad- 
Tenture,  and  not  of  hire.— Bowers  t.  GraTcs  & 
Vinton  Oo.  (S.  D.)  931. 

A  landlord  Md  not  bound  to  pay  the  lessee  for 
improTcments  as  a  coDdition''precedent  to  hla 
right  to  terminate  the  lease.-— Estabrook  t.  Ste- 
venson (Neb.)  286. 

Soffldency  of  evidence  to  show  that  a  landkrd 
who  had  occupied  a  buildiiu;  jointly  with  his 
tenant  occupied  a  greater  portion  tlian  allotted 
to  him  in  the  leaae.— Roadi  v.  Oamezon  (Iowa) 
194 

The  relation  of  landlord  and  tenant  Arid  not  to 
exist  within  Laws  1878.  c.  466.  providing  tliat 
no  lien  shall  be  given  when  snch  reiation  ezisti. 
— BenUer  v.  Adams  (Wia.)  506. 

IiABOENT. 

Instruction  wbit-h  failed  to  define  gnund  and 
petit  larceny  Md  to  be  without  pcejndice.— 
State  f.  UaJl  (lo-va)  725. 


A  corncrib  of  a  pennmnent  chaiaeter  MM  a 

buildmg,  within  Code.  |  3804.— State  t.  Cibaoi 

(Iowa)  742. 

Evidence  examined,  and  hdd  insnffident  ts 
sustain  conviction.— State  v.  Dejoe  (Iowa)  733. 

Laws. 

See  "Statntw.** 

Iieases. 

See  "Landlord  and  Tenant." 


See  ••Wffla." 


Legislative  Power. 

See  "Constitutional  Law." 

Iievy. 

Of  attachment,  see  "Attachment.** 
Of  execution,  see  "Execution." 

T.rRTrr.  AND  SLANDER. 

An  indictment  held  to  sudicientlf  allege  the 
^blication  of  the  llbeL— -Bamnm  v.  State  (Wis.; 

A  verdict  of  $1,000  in  favor  of  a  womaa 
against  whom  slender  was  spoken  heJii  not  ex- 
cessive.— Herxog  \.  Campbell  (Neb.)  4:!4. 

Wluit  aettonable. 

It  is  not  libelous  to  write  of  an  antbor^s  tho- 
ory,  "Of  course,  like  all  aua<4  remedies,  ii 
would  inteusify  the  trouble.  —Dowling  v.  Liv- 
ingsttme  (Mich.)  225. 

It  la  not  libelous  to  write  of  one  of  the  au- 
thor's views  that  another  advocated  the  same 
doctrine,  though  it  appear  that  mcfa  was  not  the 
case.— Dowling  v.  Livingstone  (Mich.)  225. 

When  not  libeloos  to  write  of  an  aatlKw,  "He 
denounces  the  single-tax  scheme  as  robbery."— 
Dowling     Livingatone  (Mich.)  225. 

When  statement  that  author  haa  quoted  an- 
other without  giving  him  credit  is  not  Ubeloaa— 
Dowling  V.  Livingstone  (Midi.)  225. 

Words  imputinc  an  indictable  offeose  are  ac- 
tionable per  se.— Herzog  v.  (Sanvbell  (Neb.)  424. 

PrlvileKed  ooBuii«ileatlou. 

A  complaint  fat  larceny  is  privileged. — Gtafaan 
V.  Caas  Circuit  Judge  (Mich.)  348. 

Where  there  is  no  misstatement  of  fact,  a 
book  may  be  publicly  reviewed  with  sarcasm 
and  ridicole.— Dowling  t.  Livugstone  (Mich.) 

225. 

AetlM  tmr. 
A  complaint  diargtaif  that  defendant  called 

the  compIaintTig  witness  a  awlndler  cbary  ac 
uSense.  under  How.  Ann.  St  f  9815.— SdiiUti 
V.  Huebner  (Mich.)  37. 

A  complaint  failing  to  all^  the  particnlar 
words  spoken  ia  insomeient.— Schubert  v.  Kictt- 
ter  (Wis.)  107. 

A  complaint,  in  an  action  for  libel,  hfU  to 
state  a  cause  of  action.  —  Knox  v.  Meehaa 

(Minn.)  1149. 

Under  the  pleadings,  in  an  action  for  slander, 
oridence  held  ImmateriaL  —  Botsford  v.  Cliase 

(Mich.)  32G. 

In  an  actios  for  slander,  to  prove  malice  plain- 
tiff may  prove  other  slanderous  statements  tbao 
the  words  laid  In  the  declaiuian.— Botaford  v. 
Chaae  (Mich.)  825. 

In  an  action  for  slander,  the  wealth  asd  atawt- 
ing  of  defendant  may  be  coiuidend.-~Bouford 
V.  ClMse  (Mkh.)  325.         ^  i 

Digitized  by  VorOOg  IC 


1186 


To  sell  liquws,  see  "latozicatter  Ltqaon.** 

See  ''MedumlcB*  Uena." 
T^adlonl's  lien,  bm  "[<«odlord  ud  TeDant" 
Logger's  Uen,  see  "I-okb  and  Loggiiir.*' 
Mortxase  lien,  see  "Murtgajces." 
Of    attomeT   for    fees,    see    "Attoroer  and 
Oliont." 

Of  corpoTRtion  on  (ftock,  see  "Corporationa." 
Of  jndfctnent,  see  "JudjcmeDt." 
On  treKpaasi^  atock.  aee  "Aninala." 
Vrador's  Uen,  see  "Vendor  and  Pardiaaer.** 


Idft  Estate. 


Soe  "Estates. 


IJ3EZTAX20N  OF  ACTIONS. 

See.  alao,  "Adverse  Poaseaalon." 

Time  to  famish  proofa  of  loas,  see  "lumrance." 

When  the  statnte  is  pleaded,  and  the  tnstrn- 
ment  sned  on  appears  to  be  barred,  the  harden 
of  showing  otherwise  is  on  plaintiff. — Dielmann 
T.  Citizens'  Nat.  Bank  (8.  D.)  311. 

Where  a  petition  sets  oat  a  continuing  onl- 
■anoe,  an  answer  pleading  limitations  as  though 
aucb  obBtmction  waa  a  permanent  nuisance,  is 
demurrable.  —  Jenlu  T.  Lanrinc  Lnmber  Go. 
I  Iowa)  2S1. 

An  action  *o  enforce  a  meckank;**  Uen  mnst  be 
•^mmenced  within  two  yeara  from  the  filing  of 

the  lien. — Monroe     Hanson  (Neb.)  12. 

Mortgaged  property,  conTeyed  after  the  stat- 
nte had  narred  the  mortsage,  and  before  the 
debtor'a  snbaeqnent  adnowledgnent  of  the 
debt,  hM  not  subject  to  the  mortgage. — Cook  t. 
I'riudle  (Iowa)  781. 

An  action  to  recorer  real  property  against  one 
holding  a  tax  title  thereto  is  not  haired  under 
the  general  statnte  where  the  holder  has  not 
hrid  posseasion  of  the  land  for  10  reaia.— PhU- 
lips  T.  W'ihnarth  (Iowa)  1063. 

ttnmmiag  of  atntmte. 

The  atatnte  begina  to  run  against  a  hill  to  re- 
deem from  the  mDrtgagei''a  entry.— Hall  v.  Hoop- 
er (Xeb.)  33. 

The  statute  rnna  against  a  bill  to  declare  a 
deed  a  mortgage  from  the  time  the  mtntee's  pos- 
sf^sktn  becomes  adrerse.— Stall  r.  Jooea  (Neb.) 

(irt3. 

A  ranse  of  action  Arid  not  barred  when  baaed 
on  fraud,  and  brought  immediately  on  tbe  knowl- 
edge thereof.— Stebfaina   t.   Pattefaon  (Mich.) 

An  action  to  rescind  for  fraud  may  be  brought 
at  any  time  within  statutory  limitations  by  one 
iriio  offera  to  resdnd  as  proTidcd  1?  atatnte.— 
HUton  T.  Adrance  Threehw  Oo.  (S.  D.)  81& 

Unitations  begin  to  mn  against  an  action  to 
recover  a  balance  due  from  property  turned  o^er 
to  defendant  to  secure  him  from  ilabiiity  a» 
Indurner  from  the  time  plaintiff  la  aware  that 
defendant  claims  to  have  accounted  in  fall.— 
Wolf  t.  Wolf  (Iowa)  170. 

Statute  does  not  begin  to  ron  against  the  claim 
of  an  abutting  property  owner  for  damages  for 
conftractiou  of  an  embankment  until  the  con- 
stmrtion  reachea  and  abuts  on  his  property.— 
KeUeber  v.  Chicago,  St.  P.  ft  K.  C.  Ry.  Co. 
(loin)  M. 

The  running  of  the  statote  hrid  not  mtorruptcd 
by  defendant  s  representationa  that  it  was  not 
to  blaiDe  for  death  of  pla^ntilTa  inteatnte,  nor 
by  itg  concealment  of  the  facta  concerning  the 
_  Acddent.— McBride  t.  BorHngiton,  C  R.  ft  X. 
By.  Co.  (Iowa)  73. 

^  T.bliN.w.— 75 


limftatton  of  LiabUity. 

Carriers'  cootraeta,  see  'XJaniai^" 
JAqaor  BelUng; 

See  "Intoxicating  Liquom." 

US  PENDJSNS. 

Code  C!v.  Proc.  S  85,  as  amended,  making  t 
lis  pendens  constnictive  notice  of  the  action  to 
persona  not  parties  thereafter  dealing  with  the 
subject-matter  krid  valid.— Sheasley  Kerns 
(Xeb.)  1010. 

A  mortgage  executed  br  n  pirty  restrained 
from  transferring  his  nrcHterty  wu  luraltd.— 
Seaman  t.  Oalligan  (S.  D.)  ^ 

live  StodE. 

Killed  or  injwed  by  locowAlTe,  nee  "Saikoad 

Companies." 
Shipment  by  carrier,  aee  "CarrierB." 

lK)cal  Acts. 

See  "Constitutional  Law." 


LOOS  AlfD  liOOaiNa. 

A  lipn  of  a  seller  of  logs,  who  retains  ownev- 
shtp  of  the  marks  of  record  as  security,  is  prior 
to  the  lien  for  aubsequent  boom  fees. — Clongh 
T.  Mi-wissippi  ft  K.  K.  Boom  Oo.  (Minn.)  200. 

A  lien  for  boom  fees  was  lost  by  extending 
time  of  payment— Clough  t.  MiMisaippi  ft  B.  B. 
Boom  Go.  (Minn  i  *iO0. 

Iiost  InstmiiMnta. 

Lost  deed,  see  "Deed." 

Secondary  evidence  of  cratents,  aee  "Eri- 
dence." 

lEagiBtrato. 

See  "Jnatlcea  of  the  Peace." 
KALIOIOUS  FBOSBOUnOir. 

If  one  has  reasonable  grounds  for  beliering 
a  party  guilty,  he  may  Institute  a  nrosecutiou 
without  incurring  liability  on  socn  person's 
discharge.— t^y  v.  Kaessner  (Xeb.)  1128. 

A  preaumption  of  probable  cause  is  estab- 
lished by  pibof  that  irfaintiff  waa  convicted. — 
Neher  v.  Dobba  (Neb.;  864. 

If  defendant  was  aware  of  facts  establishing 
plaintiff's  innocenee,  a  miaapprebension  of  the 

law  by  him  did  not  justify  the  arrest. — Neher 
T.  Dobbs  (Xeb.)  864. 

Kridence  of  probable  cause  tumisbed  by  a 
proof  of  conviction  may  be  rebutted  otherwise 
than  by  showing  that  the  couTlctlon  waa  pro- 
cured by  fraud  or  perjury. — Nehw  v.  Dobbe 
(Neb.)  864. 

The  burden  ie      plaintiff  to  show  malice  aad 

want  of  probable  cause.  —  Itider  t.  Murpky 

iXeb.)  837;  » 

Evidence  held  insufficient  to  show  malice  or 
want  of  probable  cause  in  causing  plaintifTs  ar- 
rest for  embezzlement.— Ulder  v.  Murphy  (Neb.) 
837. 

UALPRACnCB. 

Degree  of  care  and  skill  required  of  physi- 
cians in  the  practice  of  their  profession  deter- 
mined.—Oriawold  V.  Hutchinson  iN^bJ^OH*!^ 
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A  pb;8idan  i*  required  to  exerciBc  only  the 
aveniKe  derree  of  skill  pofwetwcd  by  phyBicians 
in  his  localitr.— WhlteiieU  v.  Hill  I  Iowa)  8M. 

In  an  action  for  malpractice,  tbe  bardeo  is 
on  plaintiff  to  show  freedom  from  neitligence 
contributing  to  the  result  complained  of.  — 
Whitesell  v.  Hill  (Iowa)  894. 

The  fact  that  a  phyaician  whb  frnffy  of  neg- 
ligence in  treatina  a  patient  did  not  preclude 
him  from  recoTerintr  any  compensation  what- 
ever for  bis  aarrices.— Whitesell  t.  HIH  (Iowa) 
894. 

The  inBtruction  as  to  plaintifFs  dnty  to  follow 
hifl  pLysician'a  directions  held  proper  under  the 
evidence.— Whitesell  v.  Hill  (Iowa)  894. 

An  instruction  that  a  fiadinfr  for  plaintiff 
wonid  not  be  warranted  from  the  fact  of  the 
injury  complaintd  of  held  proper.— Whitesell  t. 
Hill  (Iowa)  894. 

Evidence  examined  and  held  inauffident  to 
Hhow  negligence  or  improper  treatment  on  the 
part  of  a  pbrsMan.— Wurdeman  r.  Barnes 
(Wis.)  111. 

MANDAMUS. 

An  ordinance  requirinK  the  construction  of  via- 
ducts by  railroad  compaoieit  may  be  enforced  by 
mandamus. — Chicago,  B.  &  Q.  R.  Co.  v.  State 
(Neb.)  624. 

Mandamus  will  lie  to  compel  a  village  treas- 
orer  to  pay  money  derived  from  liquor  licenses 
to  the  proper  school  district.— Guthrie  v.  Hea- 
ter (Neb.)  853. 

Mandamus  to  compel  a  judore  to  vacate  orders 
setting  aside  the  return  of  a  snerifF  on  ezecntion, 
and  appointing  a  n>oeiver.  refnsed. — William 
Wright  Co.  T.  Fraxer  (Midi.)  0&4. 

Mandamus  will  lie  to  compel  a  street  r^lway 

to  pave  the  street  between  its  tracks,  as  re- 

?uired  by  its  franchise. — City  of  I>anBing  v. 
Ansing  City  Electric  Ry.  Co.  (Mich.)  »49. 

A  writ  of  mandamus  to  compel  county  officers 
to  pay  judgments  is  not  void  becanse  the  judg- 
ments are  void.— Boasen  v.  State  (Neb.)  303. 

Mandamus  is  the  proper  remedy  to  compel  one 
wtthont  title  to  an  office  to  surrender  it  to  one 
holding  title.— State  t.  Archibald  (X.  D.)  234. 

Facts  .under  which  it  was  held  that  an  order 
dosing  testimony  would  be  vacated.— Lansing 
Lumber  Co.  v.  Ingham  Circuit  Judge  (Mich.)  41. 

Mandamus  lira  to  com|>el  the  owner  of  a  dam 
to  maintain  a  fishway.  —  West  Point  Water 
Power  &  I^nd  Imp.  Co.  v.  State  (Neb.)  0. 

Manfllanshter. 

See  "Homicide." 

Marriage. 

See  "Divorce";  "Husband  and  Wife." 
Performing    ceremony    without    license,  see 
"Crinainal  I^aw.'' 

MASTEB  AXn>  SEBVAnT. 

Bee.  also,  "Principal  and  Agent." 

Proximate   canse   of   Injury  to  servant,  see 

"Negligencey 

Contract  of  employment  in  conttjderation  of 
a  release  of  a  claim  for  damages  Acid  valid.— 
Carter  White-Lead  Co.  v.  Kinlin  (Neb.)  536. 

An  agreement  to  abstain  from  the  use  of  in- 
toxi<rnting  liquors  held  not  to  tend  to  show  that 
'  the  one  making  the  promise  was  in  the  employ 
of  the  other.^mith  v.  Jackson  (Iowa)  8U. 

Me(.4ianif!v  engaged  in  constructing  parts  of  a 
building  under  contract  AoU  to  be  indep«ident 


contntctora,  and  that  owners  were  not  liable  for 
acddents  to  contractor's  serrants;.  esnaed  by 
negligence  of  such  contractors  or  their  serv- 
ants.—Humpton  V.  Unterkircher  (Iowa)  iiO. 

One  who  employa  an  independent  contractor 
to  tear  down  an  old  bnilding  is  not  liable  to  a 
servant  of  the  contractor  injured  by  bis  iucom- 
petmcy,  though  the  owner  had  notice  thereof. — 
Schip  T.  Pabst  Brewing  Co.  (Minn.)  & 

A  freight  bnik.iaan  has  implied  autbortty  tn 
eject  trespaswrs  from  freight  cars. — Brevig  t. 
Chicago,  St.  P.,  M.  &  O.  R.  Co.  (Minn.)  40L 

Where  a  perfoD  bri)>ed  a  brakeumn  to  let 
him  ride  in  a  freif^t  car,  AWd  that  the  brskt- 
man's  implied  authority  to  eject  such  trespasser 
ceased,  and  he  t>ccttme  a  joint  treBpusser. — Brevig 
V.  Chicago,  St.  P..       &  O.  R.  Co.  tMinn.)  401. 

Mutn^a  llsblUtr  fov  imjulaa  te  mmrw~ 
uts. 

A  master  must  use  ordinary  care  in  the  m- 
ployment  of  competent  servants. — Lewis  t.  Em- 
ery (Mich.)  569. 

Where  a  danger  is  obvious  it  is  not  negligence 
for  master  not  to  warn  servant.— Flndbiy  v 
Russel  Wheel  A  Fonndiy  Co.  (Mich.)  9>. 

Evidence  examined  and  kdd  that  plaintiff,  ia- 
jnred  while  coupling  cars,  was  not  injured  by 
the  negligence  of  defendant. — Fenlon  v.  DnlntlL 
S.  S.  &  A.  Ky.  Co.  (Mich.)  5L 

A  railroad  eomi>any  allowing  ashes  to  aeen- 
mnlate  on  its  track  krU  liable  to  an  empk7« 
injured  thereby. — Kennedy  v.  Lake  8npmor 
Terminal  &  Transfer  Ry.  Co.  (Wla.)  1137. 

Evidence  that  defective  madtinei7  was  use>i 
under  a  promise  by  the  master  to  remove  tbe  d(~ 
feet  Md  inadmissible  where  the  ivomise  ma 
not  pleaded.— Malm  v.  Tbclin  (Neb.)  650. 

Evidence  htld  sufhdent  to  suBtain  a  finding  diat 
a  railroad  company  was  negligent  in  the  inspec- 
tion of  ttw  boiler  of  an  eufeine.— Wooda  v.  Chi- 
cago &  ^i.  T.  Ky.  Co.  (Mk^)  328. 

A  railroad  company  is  not  liable  for  an  injurr 
to  an  emplo^d  caused  by  his  stei^ing  into  a 
cattle  guard  m  the  daytime,  at  a  place  whcte  h«' 
was  familiar  with  the  tracka.— FaH«-  t.  Lake 
Shore  &  M.  S.  Ry.  Co.  (Mich.)  503. 

The  fact  that  the  fence  is  not  properly  joined 
to  a  cattle  guard  in  which  an  employ^  is  in- 
jured, in  operating  a  train,  dues  not  make  thr 
maintenance  of  the  cattle  gnanl  upgligence.- 
Fulln  T.  Late  Shore  &  M.  K.  Ry.  Co.  tMicfa.' 
593. 

Fallmr  aomuata  ami.  via*  primatvala. 

A  shift  boss  of  miners  is  a  fellow  servant  i>f 
a  tmmmer.— Petaja  v,  Aurora  Iron  Mia.  Ol 

(Mich.)  951. 

Petition,  in  an  action  for  injuries,  held  to  suf- 
ficiently all^  the  negligence  of  one  as  vicr 
principaL— luthaway  v.  Citr  of  Dea  Meian 
(lowaVi^ 

A  foreman  who  works  with  his  toen  la  a  f ^ 
low  servant,  except  as  to  acts  it  is  the  duty  «f 
the  master  to  iierform, — nndlay  v.  Rand 
Wheel  &  Foundry  Co.  (Mkh.)  00, 

CoBtrlb  utory  aacllcauaa. 

A  foreman  falling  over  asbes  on  a  right  of 
way  Md  not  guilty  per  se  of  contributory  ner 
llgenoe.— Kennedy  v.  I^kr  Superior  Tormins: 
&  Transfer  Ry.  Co.  (Wis.)  1137. 

In  an  action  for  the  death  of  a  hraknaaa 

while  coupling  cars.  AcM.  that  the  oimtion  at 
contributory  negligence  waB  for  the  jury.— Cor^ 
bin  V.  Winona  &  St.  P.  Ky.  Cu.  iMion.)  271. 

Evidence  examiiied.  and  Arf<f.  that  an  engi- 
neer  killed  on  the  tiack  was  gnilty  of  rontribn- 
negligence.  —  McCadden  v.  Abbot  iWt^i 

Instruotions  Md  erroneous  aa  alloainc  a  re- 

covery  for  injuri^g^^t^^sg^^H^]^  kno  vi- 
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cdpe  of  defects,  though  ho  wrb  otherwise  nrg- 
ligeut.— GbristianROD  v.  Pioneer  Furniture  Co. 
(Wis.)  699 

Where  there  was  evidence  warrautinR  a  lin<I- 
infc  that  plaintiff  was  RUilty  of  contributory  neg- 
ligence, an  iiistruction  excusing  [jlaiotiff  froin 
the  conBequeucea  thereof  was  errooeoua.— 
Thompflon  t.  Chicago  G.  W.  Bj,  Co.  (Minn.) 
1MJ5. 

Aasnmptiom  of  risk. 

A  railroad  employ^  heUI  not  to  have  aspumed 
the  risli  01*  injury  from  a  pile  ot  nubea  on  the 
right  of  way.— Keuncdy  v.  Lake  Superior  Ter- 
minal &  Transfer  Ky.  Co.  (Wis.)  1187. 

Cattle  Kunrds  b"inK  used  on  all  railroad)*,  the 
dangers  to  employC-H  incident  to  tlieir  use  is  an 
asB timed  risk  of  the  nuployiurat.— Fuller  t. 
Lake  Shore  ft  U.  S.  Rj.  Co.  (Mich.)  SSSL 

A  section  hand  injured  by  a  wild  train  AcM 
to  have  assumed  the  risk.— Hinz     Cblci^,  B. 

&  N.  B.  Co.  (Wis.)  718. 

A  serrant  girl  injured  by  a  defect  in  a  kitchen 
floor,  of  which  she  knew,  Arid  to  have  assumed 
the  risk.— HeroM  t.  Tfister  (Wis.)  35.^. 

Refusal  to  instrnct.  where  the  defense  was 
ttMomption  of  riik,  as  to  whether  plaintiff  rb- 
■amed  the  risk,  httd  error.— Klatt  N.  0.  Fos- 
ter Lumber  Co.  (Wis.)  791. 

One  employed  in  car  factory  to  do  general 
work,  is  within  bis  employment  iu  assisting  to 
lift  car  bodies  to  their  truclts  by  means  of  rope 
and  tafkle  mncbiuery.— Findlay  t.  Uussei  Wheel 
A  Foundry  Co.  (Mich.)  DO. 

Measure  of  Damages. 

See  "Damages." 


MECHANICS'  USKS. 

One  furnishing  materials  to  a  person  in  pos- 
seKnion  of  land  under  a  contract  of  sale,  held 
to  Hi-quire  a  lieu,  attaching  only  to  the  iuterest 
of  the  Teudec— Fuller  t.  Pauley  (Nob.)  1115. 

Statement  required  by  statute  by  a  £«Qtractor 
to  the  owner  to  gire  right  of  action  to  enforce 
a  mccbanic'H  lien  cannot  be  ronsidered  waived 
except  by  acts  amounting  to  an  estoppel.— Stei^ 
ner  t.  Haas  (Mich.)  348. 

The  time  nithiu  which  an  architect  was  re- 
quired to  file  his  lieu  heid  not  to  commence  tu 
run  till  the  giving  of  his  final  certificate  of  satis- 
factory construction.— Beutley  t.  Adams  (Wis.) 
505. 

An  arpbitect  who  prepares  the  plans  and 
specifications  for  improTements  which  are  made 
tu  a  building  is  entitled  to  a  mechanic's  lien 
therefor  on  the  building. — Parsons  t.  Browu 
(Iowa)  880. 

One  who  furnishes  the  materials  for  parts  of 
a  building  and  the  labor  to  construct  such  parts 
ia  a  contractor.— Sterner  t.  Haas  (Mich.)  348. ' 

Itoas  and  disoharg:e. 

A  lien  is  waived  where  credit  is  extended  to 
the  owner  beyond  the  statutory  period  for 
bringing  an  action  to  enforce  it.— Plenniken  v. 
Liscoe  (Minn.)  979. 

Where,  by  the  terma  of  a  note,  the  time  of 
payment  is  extended  t)eyond  the  statutory  time 
for  enforcing  a  lien,  it  is  diacharged.— Flennlken 
T.  IAhvw  (Minn.)  979. 

Plaintiff  entitled  to  a  lien  for  machinery  stold 
Arid  not  t»  have  forfeited  the  right  thereto  by  ac- 
cnrtance  of  a  bill  of  sale. — Marinette  Iron  Works 
Co.  T.  Cody  (Mich.)  3»4. 

A  materia Imeo's  rights  will  not  be  affected  be- 
cause, in  taking  a  note,  he  descrilted  himself  by 
a  fanciful  de«gnatioD,  when  no  one  was  misled 
thereby.— Livnsey  v.  Hamilton  (Neb.)  G44. 


Tliat  an  owner  had  given  his  note  for  a  por- 
tion of  the  amount  dne  for  materials  fomiahed 
does  not  relieve  his  property  from  a  lien.— 
Liveaey      Hamilton  (Keb.)  044. 

Memorandum. 

Used  by  witness,  see  "Witness." 

Mental  Capacity. 

See  "Insanity";  "Wills." 

Merger. 

Of  mortgage*,  see  "Mortgages." 

Mines  and  Mining. 

Liability  of  mine  owner  for  injuries  to  aen^ 
ant,  see  "Master  and  Servant." 

Minor. 

See  "Goardian  and  Ward." 

Misconduct. 

Of  judge,  see  "Trial." 

Mt^foindfir. 

Of  parties,  see  "Parties." 

MisrepreeezLtatlon. 

See  "Deceit." 

Mistake. 

As  ground  for  reformation  of  contract,  see 

"Kqnity." 

MOBTQAaaS. 

See,  also,  "Fraudulent  Conyeyances." 

Action  by  mortgagor  to  remove  <-loud,  see 
"(Quieting  Title— Kemovnt  of  Cloud." 

Adverxe  possession  by  mortgagee,  see  "Ad- 
verse Possession." 

B.V  corporation,  see  "Corporations." 

Cancellation  in  equity,  see  "E<|uit>-." 

Estoppel  to  foreclose,  see  "Estoppel." 

Heoeiver  of  mortgaged  property,  see  "Receiv- 
ers." 

Sunning  of  Umitationa  against,  see  "Limita- 
tion of  Actions." 

Taxation  of,  see  "Taxation." 

When  mortgage  constitutes  general  assign- 
ment, see  ■"Asaignnient  for  Benefit  of  Cred- 
itors," 

Uight  of  mortgagor  to  assert,  against  the  as- 
signee of  a  uonnegotiahle  note,  that  the  mortgage 
securing  the  samj  was  given  to  the  mortgagee 

to  pay  off  a  i)rior  mortgage,  and  the  nKirtgagee 
failed  to  pay  off  said  prior  mortrage  as  agreed. 
— Walker  v.  Thompson  (Mich.)  584. 

One  who  acquires  a  tax  title  through  breach  of 
the  mortgagor's  covenant  to  pay  taxes,  and 
subsequently  purchases  of  the  mortgagor,  ac- 
quires no  interest  as  against  the  mortgagee. — 
Washington  Loan  &  Trust  Co.  v.  McKenzie 
(Minn.)  »76. 

Mortgage  held  to  be  several,  and  that  surviv- 
ing mortgagee  did  not  suci*eod  to  the  whole 
amount  secured.  —  Cooley  v.  Kinney  (Mich.) 
614. 

Where  the  holder  of  a  first  and  second  mort- 
gage forecloses  the  second,  and  buys  the  land, 
the  senior  mortgage  is  merged  in  the  fee.— Mc- 
Donald V.  Magirl  (Iowa)  004. 

A  conveyance  by  the  mortgagor  to  the  mort- 
gagee subjeci  to  the  mortgage  held  not  to  merge 
the  e.tatea.-Mathe«ag,y,Jg^45(^fg2 
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Porchiise  of  moetgnge  aod  notes  aeoured  there- 
br  17  tbe  purdiaser  of  the  mortgaged  land  BOb- 
jeet  to  the  morls^  Arid  payment  of  morttffge 
as  agaiiist  the  mortgagor.— Northwestern  ftat. 
Bank  v.  Sloan  (Iowa) 

The  coDBtrucnve  notice  imported  by  tlie  rec- 
ord of  a  mor'gage  i»  lim'ted  to  the  raiitterB  set 
forth  on  its  face.— Bank  of  Ada  v.  GuillksoD 
(Minn.)  131. 

Where  a  mortgage  contained  a  aasdescription 
of  the  property,  one  having  no  actual  notice  of 
the  mortgage,  who  recovers  a  judgment  agamst 
the  mortgagor  before  the  correction  and  re-rec- 
oni  of  the  mortgage,  has  a  lien  superior  to  that 
of  the  mortgage.— Bank  of  Ada  UulhksoQ 
(Minn.)  131. 

Wlut  oonatitvtas. 

Deed  Arid  not  to  be  tm  eqnitnblp  mortgHge.— 
Iowa  State  Sar.  Bank     Coonrod  (Iowa)  78. 

To  hare  a  deed  absolute  in  form  declared  a 
mortgage,  plaintiffs  eTidence  murt  present  a 
state  of  facts  ronsooant  with  reason.— Stall  T. 
•Tones  (Neb.)  653. 

How.  St  I  5660,  making  grants  to  two  or 
more  persons  estates  Id  common,  is  subject  to 
section  5561,  excepting  mortgages;  but  this 
does  not  prevent  the  execution  of  a  mortgage 
with  covenants  which  are  several.— Cooley  v. 
Kinney  (Mich.l  674. 

AaslCBmant  of  debt  aaA  mor^ace. 

An  assignee  of  mortgage  notes  swceeds  to  ttu 
^hts  of  the  mortgagee.— Hall  r.  Hooper  (Neb.) 

Payment  of  a  negotiable  note  secured  by 
mortgage  to  an  investment  company,  of  which 
the  mortgagee  was  manager,  held  not  to  bind  the 
assignee  of  such  riDte.— Bull  v.  Mitchell  (Neb.) 
632. 

A  grant*H>  of  a  mortgagee  to  whom  the  mort- 
gagor had  conveyed  subject  to  the  mortgage  Mrf 
not  a  bona  fidi*  purduiser.  as  against  an  innocent 
holder  of  the  mortgage.— Mathews  v.  Jones 
(Neb.)  622. 

Where  a  mortgagpe,  after  assigning  his  mort- 
gage and  note,  forges  a  like  mortgage  and  note, 
and  assign''  them,  one  taking  them  acquires  no 
rights  agaiopl  the  asNignee  of  the  genuine  mort- 
gage.—I.ee  V.  Kellogg  (Mich.)  380. 

ForecloBVM. 

Where  a  nKHtgagor  waives  in^nuaiitles  m 
foreckMinre  under  a  power,  and  oonSnns  a  sale 

to  the  mortgagee,  and  tendprs  a  deed  conveying 
perfect  title,  the  mortgagee  is  estopped  to  insist 
mi  the  invalidity  of  the  proceedings.— Saxe  v. 
Rice  (Minn.)  2li8. 

Where  note  and  mortgage  become  -ue  by  ex- 
press terms  on  default  of  interest  ^yment, 
neither  demand  nor  notice  of  election  is  neces- 
Hry  as  a  condition  precedent  to  a  right  of  ac- 
tioB.— Jurgensen  v.  Garlsen  (Iowa)  877. 

An  answer  to  a  bill  in  forecltwure  by  snbse- 
quent  purchasers,  denying  tafonnation  sufficient 
to  form  a  belief  as  to  taxes  paid  by  plaltrtifF, 
raises  a  material  lasne.- Pearson  t.  Neeves  (Wis.) 
357. 

In  an  action  to  foreclose  a  mortgage  given  by 
one  since  deceased,  the  heirs  and  administrator 
are  proixT  parties  dcfciuiant.— Kelsey  v.  Welch 
(S.  D.)  390. 

Here  inaccnracies  in  a  notice  of  foreelosurf 
under  a  power  of  sale,  which  are  not  mislead- 
ing, lifld  insufficient  to  invalidate  the  sale.— 
Iowa  Inv.  Co.  v.  Sht^wrd  {S.  D.)  451. 

Uotion. 

For  change   of   venne,  see  "Ventie  In  Civil 

Cases."  „ 
Foe  continimnce,  see  "Criminal^  I^aw." 
For  judgment,  see  "Judgment." 
For  new  trial,  see  "New  TriaL" 


To  consolidate  actions,  see  "Action." 
To  dlrprt   verdict,    ser    "Practice    !■  Clwl 

Cases":  "Trial." 
To  open  default  judgment,  see  "Judgment. 
To  set  aside  retoru  on  tzecuti<Hi,  see  "Execu- 
tion.'* 


MUJNlOlPAIi  OOBPORATEONB. 

See,  also,  "Counties";  •'Hlghwajs";  "Horae 

and  street  Railroads";  "Schools  and  School 

Districts":  "Towns." 
Authority  of  citj  marshal  to  serve  praceM.  see 

"Writa  and  Notice  ot  Suits." 
Condemnation  of  land  for  city  porposea,  see 

"Eminent  Domain." 
Dedication  of  streets,  se?  "Dedication. 
Injunction  against  collection  of  tax  for  city 

purpose,  see  "Taxation.." 

 obstruction  of  street,  see  "iDjunctlon-  _ 

Jadicial   notice  of  incorporation,  see  "SNi- 

dence." 

MaAdamos  to  enforce  ordinance,  see  Uan- 
damus." 

Sale  of  Uqwx  in  city  on  Snndar.  see  "Intoxi- 
cating Ciquors." 

A  canal  company  \tid  not  a  mnnicipal  coipm- 
tiou.— State  v.  Hoard  of  Com'rs  of  Uoaslas 

County  (Neb.)  434. 

The  Detroit  House  of  Correction  itid  not  a 
public  institution,  ao  as  to  be  entitled  to  be  «ui>- 
plied  with  water  free  of  diarge.-<St7  of  Detroit 
V.  Boaid  of  Water  Oom'rs  of  City  of  Detrai 
(Mich.)  377. 

Under  the  charter  of  Grand  Rapids,  where  a 
proposition  for  issnance  of  dty  bonds  is  plai-wl 
on  a  general  election  ticket,  a  majority  of  the 
votes  cant  at  the  general  election,  and  n»rt  merely 
a  majority  cast  ol.  the  bonding  pro^sition.  r«n- 
trols.— Stebbins  v  Judge  of  Snpenor  Court  ot 
C.rand  Rapids  (Mich.)  3(H. 

OMeerm. 

Sp.  Laws  1883.  c.  2.  8  13,  AfW  to  repeal  aU 
prior  laws  givius  the  common  council  of  Sl 
Paul  iiowor  to  reduce  the  salarr  of  the  ritr  en- 
gineer.—Rundlett  V.  City  of  St.  Paul  (MinnJ 
967. 

On  a  town  becoming  a  city  of  the  second  class 
in  an  even-numbered  year,  subsequent  to  Acu 
21st  Gen.  Assem.  c.  141,  and  prior  to  the  an- 
nual election  in  such  year,  it  was  entitled  ti 
elect  at  snch  electioD  a  mayor  for  a  term  of 
two  yean*.— State  v.  Wymen  (Iowa)  786. 

Those  provinions  of  an  ordinance  organising  ■ 
IwlSce  department  which  fix  the  salaries  of  <>f- 
ficers  are  not  repealed  by  an  amendment  of  tbi! 
city  charter  creating  a  police  board,  bat  aot 
girinc  it  pown-  to  fix  selariefl.-JlaeU  t.  (Sty 
of  ATpena  <Mi(*.»  40. 

Coutraots. 

Person  furnishing  a  city  contractor  curhetoD' 
for  a  "himp  sam"  Arid  a  materialman,  and  a  i1 
a  subcontractor.— People  v.  Powers  (Mich.)  21.1 

The  board  of  public  works  are  not  prohit^tctL 
under  Actt^  22d  Gen.  Aaann.  c  1,  H  9.  13. 
from  appointing  one  with  power  to  hire  an>I 
discharge  men  to  prosecute  work  on  the  streeu. 
—Hathaway  v.  City  of  Des  Moines  (Iowa>  l&i 

Where  a  city  allows  a  claimant  an  amoaat 
I<>sfi  than  the  sum  claimed,  a  demand  by  daim- 
aot  on  the  city  treasurer  after  such  allowaBce 
is  an  acceptance,  and  completes  the  contract.— 
Sharp  V.  City  ot  Mauston  (Wis.)  8U3. 

Oomtrol  of  stresta. 

A  city  is  not  liable  for  an  obstniction  plared 
in  the  street  by  a  trwpaaser  if  it  had  no  notire 
thereof,  and  was  not  iiegiigent.~DaTia  t.  City 
of  Omaha  (Neb.)  859. 

Municipal  corporations  may  deflect  surface 
withont  liability.  In  the  abw*  of  negUceDCe.— 
Churchill  V.  «e^,mfe^gir 
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The  mcRflure  of  damages  from  change  in  ^ratlo 
of  a  street  ia  the  depreciation  in  the  value  of  the 
^r^^tj.— City  of  Horrard       Oonch  (Neb.) 

A  cHy  U  IfaUe  for  danugefl  resalting  from  a 
change  of  grade  in  a  street.— Cttr  of  Harrard  v. 
Crouch  (Neb.)  276. 

Def eotlTe  streeta  mud  aldewalks. 

Where  a  city  assanKS  control  aad  care  of 
a  n'alk.  the  fee  of  whi<-fa  is  in  another,  it  Is  lia- 
ble for  injurieti  to  a  pedestrian  by  a  defect  in 
the  walk.— WIU  v.  \'lUage  of  Mendou  (Mich.) 
58. 

To  show  that  a  city  has  aaramed  control  of  a 
walk,  so  as  to  render  it  liable  for  personal  in- 
juries caoiied  by  defect  therein,  evidence  that  a 
witness  renairnl  the  walk  for  the  citr  is  ad- 
mimible.— WUl  v.  ViUase  of  Mendon  (Mich.)  S8. 

In  an  action  for  personal  iujuries  by  a  de> 
ft'ctire  sidewalk,  evidence  of  the  general  bad 
condititai  of  the  walk  near  to  the  idauk  by  whidi 
defendant  was  thrown  is  adinismbte  to  show 
notice.—WiU  v.  Vllbure  of  Mendon  (Mich.)  58. 

A  city  with  300  miles  of  sidewalk  Acirf  liable 
to  as  great  diligtnce  as  a  small  villatte.— Moore 
T.  City  of  Kalamazoo  (Mich.)  1089. 

Evidence  of  other  defects  in  sidewalk  is  ad- 
missible to  show  notice  to  the  eity.—Moore  v. 
City  of  Kalamasoo  (Mich.)  1089. 

Evideace  that  others  slipped  into  the  same 
hole  held  admissible  to  show  notice. — Moore  t. 
City  of  Kalamazoo  (Mich.)  1089. 

Municipal  corporations  are  not  responsible  for 

Sroperty  owner's  failure  to  conatnict  a  walk. — 
hietart  v.  City  of  Detroit  (Mich.)  221. 

Where  a  lot  owner  licensed  to  baild  a  side- 
wnlk  obstructs  the  street,  and  causes  injury  to 
B  traveler,  the  city  in  liiible  therefor. — Davis  v. 
City  of  Omaha  (Neb.)  85». 

Pnblio  ioLprovememts. 

The  decision  of  the  township  board  that  a  pe- 
tition for  public  improvementB  was  signed  by  n 
majority  of  the  property  owners  will  not  prevent 
the  township,  In  an  action  by  a  contractor,  from 
setting  up  tnat  the  petition  was  not  so  aimed.— 
Collina  v.  Township  of  Grand  Rapids  (Mich.) 
58tL 

A  resotutkm  declarinir  a  street  unsafe  krlil 
sufficient  to  show  tbe  necessity  of  paving  without 
B  petition  therefoi.— Ii:iyd  v.  City  of  Milwaukee 
(Wis.)  603. 

A  strip  in  'he  center  of  a  very  broad  street,  used 
as  a  park,  was  public  gronmlR,  within  a  charter 
provifrion  re<i«irinf;  the  city  to  pave  the  streets 
oi>posite  ita  public  Rronuds. — Boyd  v.  City  of 
Milwaukee  (Wis.)  *m. 

Evidence  held  not  too  remote  to  show  that 
almtting  property  was  dainiigi'd  by  the  erec- 
tiou  of  a  viaduct. — (Mty  of  Oinnba  v.  McOavoek 
(Neb.)  415. 

Property  exempt  from  "taxation"  (Laws  18S0, 
c.  450*  is  still  liable  for  assessments  for  a  public 
improvement.  ■— Yates  v.  City  of  Mlh\-ankee 
(W  is.)  248. 

The  execution  of  a  tax  deed  on  a  certificate  r>f 
Bale  embracing  several  assessments  on  account 
of  the  invalidity  of  one  will  not  be  ei^mned 
without  tendering  the  amount  of  tbe  valid  as- 
B4>MHiiieQts.— I'ates  ▼.  City  of  Milwaukee  (Wis.) 
24S. 

1801,  c.  82,  exempting  certnin  lands 
from  all  "atweMsnieuts  for  the  year  1801."  do.-s 
not  apply  to  an  aasessnient  certiticnte  insued  in 
Jmiuary,  1881.  for  a  public  improvement  fhere- 
tufore  completed. — Yates  v.  City  of  MilwBUli(.*e 
<\Vi8.)  248. 

pHving  assessments  nre  not  taxes  for  citv 
piirpoues.  within  Acts  23d  Gen.  Assem.  c.  1,  §  3. 
— Farwell  >■  Des  Moines  Brick  MauuTg  Go. 
{Towa)  17U. 


EMdeace  ezammed,  and  held  that  certain 
lands  within  the  citj-  limits  were  not  used 
for  agricultural  purposes  in  good  faitli.  so  as  to 
be  exemut  from  assessments  for  improvements. 
— Farwell  v.  Dei:'  Moines  Brick  Manufg  Co. 
aowa)  176. 

A  tender  of  all  taxes  due,  in  an  action  Iv  a 
nonresident  to  cancel  paving  assesamentSt  neUt 
to  juHtif;  a  personal  judgment  against  him  tat 
the  amount  legallv  due.— Farwell  v.  Des  MolBe* 
Brick  Manufg  Co.  (Iowa)  176. 

Under  Acts  25th  Gen.  Assem.  c.  7,  an  as- 
sessment for  a  street  Improvement  may  be  lev- 
ied for  a  different  amount  on  ktts  almtting  on 
difTerent  parts,  if  the  cost  is  assessed  oniformly. 
— Gilcrest  t.  Macartney  (Iowa)  103. 

Afftlana. 

An  action  will  lie  against  a  city  on  a  contract 
to  pay  a  certain  snm  in  settlement  of  a  claim. 
—Sharp  V  City  of  Mauston  (Wis.)  803. 

Where  a  city  refuses  to  pay  a  sum  allowed  as 
a  compromise  with  claimant,  an  action  will  lie 
thereon  without  any  claim  being  first  filed,  aod 
disallowed  by  the  council.— Sharp  t.  City  of 
Mauston  (Wis.)  803. 

Harder. 

See  "Homicide.*' 

M  utoal  Benefit  Dnszuranoe. 

See  "Insurance.** 

Name. 

Misnomer  in  indictment,  sec  "Indfctment  and 
Information." 

Fresumptiou  as  to  party's  initials,  k«  "Far- 
ties." 

Variance  in  name,  see  "Pleading." 

Navifirable  Waters. 

See  "Waters  and  Water  Courses." 

Negative  Pregnant. 

See  "Pleading," 


NSauaENOE. 

See,  also,  "Death  hy  Wrongful  Act." 

Contributory  ne^igence  of  person  Injured  at 
crossing,  see  "Railroad  Companies." 

  of  servant,  see  "Master  and  Servant." 

In  deQecting  surface  water,  see  "Surface  Wa- 
ter." 

Liability  of  agent,  see  "PriDclpal  aud  Agent" 

  of  carrier,  see  "Carriers. 

  of  railroad  companies,  see  "Railroad  Com- 
panies." 

Of  insured,  see  "Insurance." 

Of  master,  see  "Master  and  Servant." 

Of  oil  inspector,  we  "Office  and  Officer." 

Of  physiciau,  see  "Malpractice." 

Of  telegraph  comoany,  see  "Telegraph  Com- 
panies." 

What  oonatltatM. 

Ordinary  care  is  such  care  as  tbe  great  majority 
nf  men  would  use  under  similar  circiUDstances.— 

Olwell  V.  Milwaukee  St.  Ry.  Co.  (Wis.)  302. 

Ordinary  care  is  that  exercised  by  a  prudent 
and  reasonable  man.— McCkdIaud  v.  Scroasin 
(Neb.)  1123.  -^muM 

A  definition  of  "negligence"  hrtd  to  be  correct. 
— Webster  v.  Syrnes  (Mich.)  580. 

"Criminal  n«ligence,"  as  nsed  in  Comn.  St.  c. 
72,  art,  1,  |  3,  u  a  flagrant  and  reckless  di»- 
regard  of  one's  safety.— Gbicags,  B.  &  Q.  IL  Co. 
V.  Hague  (Xd.)  1000.  ,^3,,,,,  GoOglc 
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Duly  of  a  mill  owoer  to  utie  spark  arrester.— 

Webster  v.  Synics  (Mich.)  580. 

An  infitniftir  ii  held  not  to  he  objectionable  in 
that  the  nae  of  the  word  "prudent"  without  qual- 
ification was  nuderatood  to  mean  moretban  "oi^ 
(linarily  prudi.-ut.  '— Webster  v.  Sjrmet  (Mich.) 

.m 

Defendant  liable  for  a  eollision  while 

driring  on  a  hiKhway. — Tyler  v.  Nelson  (Mich.) 
(m. 

The  owner  of  n  building,  the  wall  of  which 
fell  when  a  ladder  was  placed  afrainnt  it  during 
a  fire,  hAi  not  liable  for  death  of  a  flreman  oc- 
caaioned  thereby. — Kitchen  Carter  (Neb.) 
855. 

If  defendant  might  have  aToided  the  injury 
after  seeing  the  danger,  he  is  liable,  though 
plaintiff  was  negligent  in  incurring  the  danger. 
—Omaha  St.  Ry.  Co.  v.  Martin  (Neb.)  1007. 

Remote  amd  pvozlKsta  ea«s«. 

An  instmction  krld  ermneous,  aa  not  requir- 
ing defendant's  breach  of  duty  to  be  found  the 
OTOximate  cause  of  the  injury.— Hatcher  t. 
Dunn  (Iowa)  805. 

To  render  an  oil  inspector  liable  for  damages 
resulting  from  a  fnlae  test,  the  fact  that  the 
oil  was  below  grade  most  have  caused  the  in- 
jury.—Hatcher  V.  Dunn  (Iowa)  905. 

On  a  trial  for  negligently  causing  the  destruc- 
tion of  plaintifTs  premises,  hrltl.  that  an  instruc- 
tion  should  be  construed  to  mean  that,  though 
tIcfeDdAnt's  negligence  did  not  in  the  first  In- 
stance  canse  die  destruction  of  plaintlfTs  prop- 
erty,  yet.  if  it  ultimately  caught  fire  as  a  result 
iif  Buch  negligence,  defeu'lant  was  liable. — Web- 
Kter  V.  Symes  (Mich.)  580, 

Evidence  held  insufficicut  to  show  that  the 
negligence  of  the  master  wns  the  proximate 
cause  of  an  injury  to  the  servant. — Huber  r. 
La  Crosse  City  Ry.  Co.  (Wis.)  708. 

Ooutrlbuton  imkIIcoiuio- 

Where  negligence  amounting  to  the  abaenco 
of  ordinary  care  contribntea  proximately  in  any 
riegree  to  the  injnry  received,  no  recovery  can 
he  had.— Oorbin  v.  Winona  &  St.  P.  I^.  Co. 
{Mian.)  271. 

If  plaintiff  proves  bis  ease  without  disclosing 
negligence,  the  burden  of  proving  contributory 
negligence  is  on  defendant.— Omaba  Bt  Ry.  Co. 
V.  l^artin  (Neb.)  1007. 

Floadlns* 

Facts  constituting  negligence  must  he  plead- 
ed.—Omaha  &  U.  V.  Ry.  Co.  V.  Wright  (Neb.) 
»42. 

Where  the  declaration  contains  several 
counts,  the  court  should  instruct  as  to  those 
on  which  alone  recovery  may  be  had. — Heller 
V.  Chicago  &  G.  T.  Ry.  Co.  (Mich.)  607. 

Erldenoe. 

Evidence  hrld  to  disclose  criminal  negligence 
on  the  part  of  the  person  injured. — Chicngu,  B, 
&,  Q.  11.  Co.  V.  Hagtie  (Neb.)  1000. 

The  question  of  negligence  ia  (ue  for  the  court, 
imless.  on  the  facts,  reasonable  men  may  differ 
as  to  whether  it  existed.— Omaba  St.  Ry.  Co.  v. 
XInrtin  (Neb.)  1007. 

Evidence  as  to  ill  feeling  of  defendant  to- 
wards plaintiff  held  admissible  to  show  motive 
in  a  collision  oo  a  highway. — Tyler  v.  Nelson 
(Mich.)  671. 

SnfRciency  of  the  evidence  to  authorize  a  sub- 
mission of  the  issue  as  to  whether  the  drafts 
were  o[)en.  in  an  action  for  causing  the  tie^truc- 
tion  of  plaintiff's  premises  by  pt>ruutting  sgtarks 
to  escape  from  the  chimney  of  defendant's  mill. 
—Webster  v.  Symes  (Mich.)  580. 

Evidence  as  to  whether  plaintiff  was  negli- 
gent in  permitting  sparks  from  bis  thresher  to 
aet  firv>  to  stacks  of  grain  held  for  the  Jnry. — 
McClelland  v.  Scroggfn  (Neb.)  1123. 


ITEOOTIABLE  INSTHUMKNTS. 

Alteration  of  note,  see  "Alteration  of  Instm- 

ments." 

Power  of  partner  to  bind  firm,  see  "Parties." 
Taxation  of,  see  "Taxation." 
A'atidity  of  note  delivered  on  Sunday,  see  "Sun- 
day.*' 

Note  held  negotiable,  though  imyable  by  itn 
terms  In  accordance  with  a  certain  contract  of 
the  same  date.— Markey  v.  Corey  tMich.)  W*. 

Neglect  of  the  holdw  to  pursue  a  remedy 
ugaiust  the  maker  held  not  to  discfaam*  a 
goarautor. — D.  M.  Osborne  &  Co.  v.  Galfikmo 
(Minn.)  965. 

Evidence  examined  and  held  sufficient  to  war- 
rant a  finding  of  preaentment  and  dishonor,  and 
notice  of  dishonor. — Martin  v.  Smith  tMicfa.)  til. 

Exeoutioa  mmA  dellTery. 

One  not  the  payee  who  indorses  a  note  befuie 
it  ia  indorsed  by  the  payee  Is  a  Joint  maker.— 
Onmz  V.  Giegling  (Mich.)  48. 

A  party  ignorant  ftC  the  contents  of  a  note  from 
insbnity  to  read,  who  signs  it  without  uc^lligMioe 
in  attempting  to  asirertain  Its  (diameter,  is  not 
bound  by  it.— Greea  r.  Wllkie  (Iowa)  lOtfii 

Consideration. 

In  an  action  on  a  note  the  bonleu  of  overcom- 
ing the  presumption  of  consideration  is  ou  thf 
maker.— Wolf  v.  Wolf  (Iowa)  170. 

Want  of  consideration  in  an  action  on  a  ii»i<- 
mnat  be  spetially  pleaded.— Sharpleaa  r.  CiiiTn) 
(Neb.)  285; 

The  consideration  of  a  note  Md  a  nmsidem- 
tion  for  a  guaranty  made  on  delivery  of  tiie 
note.— D.  M.  Osborne  &  Co.  v.  Gullikaon  (Mjnn.i 
005. 

Indorsement  and  transfer. 

As  between  the  original  parties  to  an  iodixw- 
ment,  the  implied  contract  may  be  varied  by 

parol.— Corbet\  v.  Fetter  (Neb.)  417. 

The  words  "without  recourse"  foUowing  one 
and  preceding  another  indorsei's  name,  may  br 
Hhown  by  parol  to  apply  to  the  former. — Corbett 

V.  Fetzer  (Neb.)  4lY. 

Transfer  of  a  note  by  the  iMTee  by  an  aasigit- 
ment  does  not  exclude  hla  liatnlity  therron  as 
indorser.— Markey  v.  Corey  (Midi.)  493^ 

One  signing  a  note  without  intending  to  do  m. 

who  is  chargeable  with  no  negligence,  htU  not 
bound  by  it  to  the  hands  of  a  oooa  fide  pur- 
ihaser.— Green  v.  Wilkie  (Iowa)  KMC 

An  indorsee  of  a  note  after  maturity  cannot 
recover  where  the  indorser  forged  a  similar 
note,  which  was  paid  by  the  maker  of  the  gen- 
uine note  without  notice.  —  Leach  v.  I*'^k 
(Iowa)  70S. 

A  creditor  wlto  is  given  the  right  to  select  note* 
til  wH-ure  his  claim  held  not  a  bona  fide  pnrchawr 
t>efore  selection  as  *o  any  uatticnlar  note. — Rur- 
iiam  V.  Merchants*  Exd.  Eknk  (Wis.)  51(1. 

One  taking  a  note  after  maturity  from  an 
initolveut  bank  held  to  take  it  subject  to  wt- 
off  of  deposit  of  the  maker  in  the  bank.— Mer- 
chants' Exch.  Bank  v.  Fuldner  (Wis.)  ti81. 

In  ao  action  by  an  Indorsee,  where  (he 
Tense  ia  failure  of  consideration,  the  burden  ->: 
proof  is  on  defendant  to  overcome  the  pTesomi^ 
tion  that  plaintiff  is  a  bona  fide  boldn*. — Crm>bv 
v.  Kitchey  (Neb.)  1006. 

Evidence  exsmined  and  held  to  sustain  a  finl- 
ing  that  an  agent  in  buying  a  note  had  know)- 
eilge  of  usury  therein,  and  that  bis  father,  rc 
niiom  he  I  ought,  was  boimd  thereby. — Sajoden 
V.  Wedekmg  (Neb.)  IS. 

AotloBS. 

Answer  in  an  action  on  a  note  kM  to  charge 
failure  of  consideratloo,  aodTtot  faiBd,  >  Crosbf 
V.  Ritchey  (Neb-piWOBd  byXjOOglC 
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Where  the  aniwer  io  an  action  on  a  note  lets 
up  transfer  after  maturity  without  consldera- 
tion.  and  indebtedness  of  the  payee  to  the  de- 
fendant, it  is  error  to  strike  them  ont. — Lynch  t. 
Free  (Minn.)  973. 

Newly-Uscovered  Byidenoe. 


As  rround  for  new  trial, 
•'New  Trial." 


Bee  "Criminal  Law* 


NEW  TRIAL. 

In  cnminal  casvs.  see  "Criminal  Law." 
Xeceasity  for  motion,  see  "Appeal" 
 of  assigning  etf-r  on  motioa  for.  see  "Ap- 
peal." 

A  conflict  between  a  special  finding  and  a  gen- 
pra!  verdict  is  not  inttund  for  a  new  trial.— 
Moffitt  T.  AJbert  (Iowa)  162. 

Motion  for  new  trial  may  be  overruled,  tbongh 
conrt  and  jury  might  bare  found  differently  tat 
factB.~Rohde  v.  Biggs  (Mich.)  331. 

A  petition  for  new  trial,  under  Code,  i  802,  is 
properly  denied  where  the  petition  in  the  original 
suit  fails  to  state  a  meritorious  cause  of  action. 
— GilcTpst  T.  Nantker  (Neb.)  10. 

A  new  trial  will  not  be  granted  for  newly-dls- 
covered  eridenc-e  which  is  conflicting  or  cumu- 
lative, or  which  might  hare  been  discovered  lie- 
fore  trIaL— Meeka  City  of  St.  Paul  (MIno.) 
90a 

A  verdict  in  a  civil  suit  will  not  be  net  aside 
because  two  of  thp  jurors,  during  the  recesses 
of  the  court,  drank  beer.— Sharp  v.  Merriman 
(Mich.)  372. 

Affidavits  of  jurors  are  not  admimible  to  show 
nndne  influence  end  bias  of  one  of  their  num- 
ber.—Sharp  T.  Merriman  (Mich.)  372. 

It  is  error  for  a  juror  to  state  in  the  jury 
room  his  own  knowledge  of  facts  bearing  on  a 
material  issue.— Hathaway  v.  Burlington,  C.  R. 
&  N.  R.  Co.  (Iowa)  892. 

Bvidenct  tending  to  show  that  a  jnror  was 
prejudiced  In  plaintiira  favor  held  insufficient 
to  require  a  new  trial.-:-Will  v.  Village  of  Men- 
don  (Mich.)  58. 

Non  Compos  Mentis. 

See  "Insanity." 


NONNEQOTIABLE  INSTB.U- 
MBNTS. 

A  note  containing  a  atipnlatlon  to  pay  taxed 
held  to  be  nonnegotiable.— Vf^nlker  v.  Tnompsou 
(Mich.)  584. 

An  indonement  on  the  back  of  a  note  and  its 
delivery  over  passes  title.— Steere  v.  Trebilcock 
(Mich.)  842. 

Notes. 

See  "Negotiable  Inatriments." 

Notice. 

Lis  pendens,  see  "Lis  Pendens." 

Of  appeal,  see  "Appeal." 

Of  breach  of  warranty,  see  "Sale.** 

Of  condemnation  proceedings,  see  "Eminent 

Domain  " 
Of  foreclosnre,  see  "HoFtgages.** 
Of  levy,  see  "Attachment,'^ 
Of  mortgage,  see  "Mortgages." 
Of  motion  to  vacate  default  judgment,  see 

"Judgment." 
Of  presentment  and  dishonor,  see  "Negotiable 

Imrtrumenta." 
Of  redemption,  see  "Taxation." 


Of  taxation  of  coats,  see  "Costs." 
To  city  of  defects  In  street,  see  "Municiinl  Cor- 
porations." 
To  inanranoe  oompany,  see  "Inaurauce." 

NOVATION. 

The  deposit  by  the  succetwor  of  a  state  treas- 
urer of  certificaten  received  from  his  predecessor 
In  the  same  bank,  their  cancellation,  and  a  cred- 
it to  the  state  of  the  open  account,  creates  a  no- 
vation.—State  V.  Hill  (Neb.)  541. 

Evidence  held  to  reqnlre  the  submission  to  the 
jury  of  the  issue  as  to  whether  there  had  been  a 
novation  between  the  parties. — Brown  t.  Neid- 
hnld  (Mich.)  349. 

NUISANGBL 

Action  by  health  officer  to  abate,  see  "Health." 

A  municipal  corporation  may  invoke  the  aid 
of  equity  to  restrain  a  public  nuisance.— City 
of  Huron  r.  Bank  of  Volga  (S.  D.)  815. 

The  fact  that  a  nuisance  luui  been  conatmcted 
pending  an  action  to  enjoin  ita  conatmction  and 
maintenance  will  not  prevent  its  abatement- 
Holmes  V.  Calhoun  County  (Iowa)  146. 

Ol]tjecUons. 

First  mised  on  appeal,  see  "Appeal" 
To  evidence,  see  **Trial." 
To  instructions,  see  "Trial." 

Obstrocttons. 

Of  highway,  aee  "Highways." 

OFFICSB  AND  OFFICHR. 

Bank  officers,  see  "Banks  and  Banking.** 
City  officers,  see  "Municipal  Corporationa.** 

Corporate  officers,  see  "Corporations." 
County  officers,  see  "Counties." 
Mandamus  to  compel  surrender  of  office,  see 
"Mandamus." 

The  act  of  the  oil  inspector  in  making  a  test 
is  miniRterial.— Hatcher  v.  Dunn  (Iowa)  905. 

Under  McClain'e  Ann.  Code.  {  2493,  an  oil  in- 
spector is  liable  for  damans  resulting  from  a 
false  test,  though  he  acted  innocently. — Ebitcher 
V.  Dunn  (Iowa)  9(J5. 

Payment  by  the  agency  of  drafts  and  certifi- 
cates of  deposit  held  applicable  to  custodians  of 
public  funds.— State  v  Hill  (Neb.)  541. 

It  is  presumed  that  an  officer  does  his  duty,  in 
the  abaence  of  evidence.— Grem  ▼.  Barker  (Neb.) 
1082. 

A  prospective  aiHmintment  to  fill  a  vacancy 
sure  to  occur,  marie  by  an  officer  or  tx>dy  which 
is  empowered  to  fill  the  ncRixvy  when  it  arises, 
is  a  valid  appointment.  —  State  v.  O'Leary 
(Minn.)  264. 

Off-Set. 

See  "Set-Off  and  Counterclaim." 

OpinlozL  Bvidenoe. 

See  "Evidence." 

Orders. 

Appealable  orders,  b»'P  "Appeal." 

F€u*exit  and  Child. 

Liability  of  parent  tor  tuition  of  child^  see 

"Schools  and  School  Districts." 
Measure  of  dam£.ges  for  injuriei  to  child,  see 
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P AKTiTAinngT  ABY  I«AW. 

Where  the  chairman  of  a  board  refBsed  to  put 
a  motioa  ok  tlte  growad  tbat  it  was  illeiEal,  it 
coald  be  put  by  the  member  making  it— State  v. 
Archibald  (N.  I>.)  234. 

Parol  Contract. 

See  "Frauds,  Statute  of." 

Parol  Bviddnoe. 

See  "Evidence." 


PABTIES. 

In  replevin,  sec  "RepleTia." 
Intervention  in  attachment,  see  "Attachment." 
To  action  to  foredoae  mortgoge,  see  "Mortga- 
ses." 

Misjoinder  ot  pkiintifCs,  or  that  complaint  as 
to  one  or  more  of  several  platntifite  <loeft  oot 
state  a  caime  of  action,  cannot  be  raised  by  de- 
murrer.— Wanderlifh  v.  Chicago  &  X.  W.  Ry. 
Co.  (\Via.)  1144. 

Insurer  who  has  paid  a  loss  occasnoni'd  by  the 
negrliR^nce  of  a  third  person  is  &  proper  party 
plaintiff  with  the  owner,  in  an  action  against 
the  wrongdoer.— Wunderilch  Chicago  &  N. 
W.  Ry.  Co.  (Wis.)  1144. 

Where  one  sells  his  ivoperty  for  a  nominal 
consideration,  bis  vendee  is  a  real  party  in  in- 
terest, within  Code  Civ.  Proc.  5  29.  in  a  suit 
ff>r  the  converrion  of  the  property.— Kinsflla  v. 
Sharp  (Neb.)  OS*. 

It  is  presumed  that  a  defendant  has  no  other 
Christian  name  than  the  initials  by  which  he 
was  sued— Searimrouich  v.  Myrick  (Nek)  867. 

Misnomer  of  defendant  htid  waived  by  ap- 
pearance.— Scarborough     Myrick  iNab.)  887. 


PARTITION. 

Owners  of  adjoiniug  lots,  who  erected  a  build- 
ing thereon,  held  not  entitled  to  partition. — Uarr 
T.  Lamnater  (Neb.)  1110. 

One  of  several  persons  together  inheriting 
two  tracts  of  land  may  maintain  partition  of 
the  two  lots  against  co-beirs  and  their  granted. 
—Grady  \   Cannon  (Wis.)  808. 


PABTNBBSHIP. 

Dissolntion  of  tirm.  effect  on  policy,  see  "In- 
surance." 

Form  of  judgment  against  firm,  see  "Judg- 
ment." 

HoDieatcad  rights  of  partner,  see  **HomeBtead." 

Eri<leDce  Md  to  show  joint  ownflrafaip.  and 
not  partnership.— State  Bank  v.  O.  S.  Kelley  Co. 

(Xcl).)  GIO 

Debts  of  the  partners  individually  cannot  be 
paid  to  the  prejudice  of  firm  creditors. — Steele 
V.  Kearney  Sat.  Bank  (Neb.)  841. 

One  whose  statements  reasonably  import  that 
be  Is  a  partner  is  liable  as  such  to  tho»e  acting 
on  such  statements,  whether  they  are  intended 
to  deceive  or  not. — Wallerich  v.  Smith  (Iowa) 
184. 

A  partner  can  execute  in  the  firm  aatne  a 
note  in  settlement  of  a  claim  arising  from  Uie 
firm  business. — Dickson  v.  Dryden  (Iowa)  148. 


PABXY  WAIXS. 

lender  a  statute  aiithoiizing  the  conatni'.>tl(n) 
of  a  party  wall  by  one  "about  to  build"  thereon, 
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a  meff»  intentioB  to  bidd  wiU  not  Justify  its  eon- 
structioBi  or  BaiBtenance.  —  SwUxer  t.  Daris 
(Iowa)  174. 

Paaaengen. 

See  "Carriers." 


Onstmction  of  contract  to  assign  patent,  see 
"Contracts." 

Pawn. 

See  "Pledgf." 

PAYMENT. 

See,  also.  "Accord  and  Satisfaction." 
Of  loss  under  policy,  see  "lusuruce." 
Of  mortage,  see  "Mortgages." 
Of  premium,  see  "Insurance." 

Where  no  application  is  made  by  either  party 
of  partial  payaieuls,  tb^  will  bi>  addled  actMrd- 
ing  to  their  priority  of  time.— State  r.  Hill  (Nek) 

541. 

Payment  of  an  illegal  tax  under  protest,  after 
levy  by  an  offic«>r.  is  iovoluutanr.— Koedel  v. 
Village  of  White  Cloud  (Mi«h.)  3^6. 

An  acceptance  given  a  nurdiaser  of  goods, 
each  party  considering  it  only  evidence  of  the 
amount  due,  is  not  a  payment— Marinette  Iroo 
Works  Co.  T.  Cody  (Mich.)  834. 

Penalties. 

Eofotcement  of  stipnlatioB  in  cwMraeC.  see 
"Oamagea." 

PerformaaMh 

Of  contract,  see  "Contracts." 


Personal  Isjuzies. 

See  "Ajsault  and  Battery";  "Carriers";  "Conn- 
ties";  "Damages";  "Dehth  by  Wrongful  Act": 
"Highways";  "Horse  and  Street  Etallroails**; 
"Master  and  Servant";  "Municipal  CorpAra- 
tions";  "Negligence";  "Railroad  Gampanies." 

Petition. 

See  "Pleading." 

For  habeas  corpm,  see  "Habeas  Corpus." 
For  writ  of  error,  see  "Error,  Writ  ot" 

PhyHicians  and  Sorgeona. 

Malpractice,  see  "Malpractice." 


PliBADINa. 

Amendment  on  apiieal,  see  "AppeaL" 
Breach  of  warranty,  see  "Sale." 
Damages,  see  "Damages." 
Fraud,  see  "Fraud." 

Harmless  error  in  rulings  on,  see  "Appeal." 
In  action  against  master  for  iajoriea  to  ser^ 

ant,  see  "Mastei  and  Servant.* 
 on  bills  and  notes,  see  "Negotiable  lastra- 

menta." 

 on  contract,  see  "Contracts." 

 on  indemnity  boad,  see  "Indfinity.^' 

 on  policy,  see  "Insurance." 

 to  foreclose  mortgage,  see  "Mortgages,"' 

lu  equity,  see  "Equity." 

In   particular   actions   snd   proceediags.  m-> 
"Divorce" :   "Ejectment":   "False  Imnrisna- 
ment":  "Forcible  Entrr  and  Detainer'  ; 
iunction":  "U^,^^^,^^^^^ghiieiu„ 


IMDBX. 


Title— Removal  of  Cload";  "ReideTin";  "Sper 
dfic  PerfornaBce";  "Trespass";  "Trover  and 
CoDversian." 

LinitatioDS.  see  "Unutation  of  Actions." 

Xpgligence,  see  "Mtinicipul  GociMtnttiooa." 

PleadinfTS  as  evidence,  see  "Evidence." 

Ree  jodicnta,  see  "JodgmenL" 

Set-off,  see  **Set-Off  and  CoUDterclaim." 

The  KHiuting  of  permisrioo  to  file  a  replj  oat 
of  time  is  in  the  diacretion  of  the  trial  court. — 
Store  V.  riukttlsteiD  (Neb.)  1020. 

Where  the  construction  of  a  pteadinBr  is  doabt- 
fnl,  it  sboald  be  resolved  Rgalnxt  the  pleader. — 
J.  Thompson  &  Sons  Manuf'g  Co.  v.  Perkins 
(Iowa)  874. 

A  plea  of  former  adjudication  setting  op  a 
public  record  of  fhe  court  in  which  the  action  is 
pending  need  not  be  verified.— Detroit.  L.  ft  N. 
U.  Co.  V.  McCammon  <Micb.)  471. 

Jnd^ent  could  not  be  rendered  on  the  plead- 
iiifftt  for  B  larger  sum  than  was  admitted  to  be 
due.— Van  Etten  v.  Kostera  (Neb.)  1100. 

VoclkrBtlom  or  oomplmlitt. 

When  incouaistent  mimts  without  prejudice. — 
Rohde  T.  Biggs  (Mich.)  331. 

Where  a  complaint  lf>  on  a  cause  of  action 
acainst  defendant  penooallr,  wioeradded  words, 
such  as  '^gent."  ahotdd  be  disregarded.— An- 
drea v.  Krldter  (Neb.)  04a 

Reveral  cauRen  of  action,  when  in  one  plead- 
ing. sboiiM  be  stated  and  numbered. — Building 
&  Tjoan  Ass'n  of  i)akota  v.  Cameron  (N'eb.) 

not*. 

A  demnirer  will  obI;  tie  to  a  whole  pleading 
or  to  the  whole  of  a  single  cause  of  action  or 
(lefeRse.- Steeaervon  v.  Great  Northern  Ry.  Co. 
(Minn.)  TJR 

Allegations  of  special  damages  in  an  inter- 
veuer's  complaint,  growing  out  of  wrongful  acts 
of  plaintiff,  are  not  statements  of  separate 
causes  of  action,  and  arc  not  demumutle.  — 
Steenenoii  v.  Gt«at  NMlhcrn  R7.  Co.  (Minn.) 
723. 

Where  there  is  a  variance  between  the  cnust' 
of  action  alleged  in  an  attachment  affidavit  and 
the  eoniplRlnt,  the  remedy  ia  not  by  demurrer.— 
L»onpye«r  v.  MiniMMta  Lumber  Go.  (Mi^.)  5ti7. 

It  is  error  to  strike  out  a  properly  verified  an- 
Bwer  which  puts  in  issue  any  material  allegation. 
— Pearscm  v.  Neevea  (Wis.)  3BT. 

AllegatioQ  in  an  answer  Acid  a  negative  preg- 
nant, and  an  attempt  to  deny  on  information 
and  belief  matter  in  defendant'R  knowledge.— 
Carpenter  v.  Momsen  (Wis.)  fii)2. 

Ou  a  hearing  on  the  petitiou  and  answer 
alone,  matters  of  defense  well  pleaded  are  con- 
sidered establiahed.  —  Van  Ktten  v.  Kostera 
(Neb.)  1106. 

In  an  action  tp  quiet  title  It  was  proper  to 
refuse  to  permit  a  party  to  amend  her  plead- 
ings so  af  to  subfttantinlly  change  the  defense.— 
Dwnjster  v.  Rieckhoff  (Iowa)  147. 

In  replevin,  wbsre  defendant  withdraws  his 

ansxver,  and  leaves  the  coart  room,  plnintiff 
cannot  amend  his  complaint  to  increase  the  al- 
leged value  of  the  property.— Geer  v,  Holcomb 
(Wis.)  7oa. 

An  amendment  bringing  in  a  cause  of  action 
barred  by  limitations  idiould  not  be  granted.— 
(.I'Connor  v.  Cbicago  &  N.  W.  By.  Co.  (Wia.) 
795. 

An  insurance  company  was  proi>erly  i)ermit- 
ted  at  the  trial  to  amend  the  answer  setting  up 
notioccupancy  iii  violation  of  the  terms  of  the 
policy.— ThompBon  t.  Caledonia  Fire  Ins.  Co. 
(Wis.)  801. 


Amendment  of  pleadiag  is  in  the  discretion  of 
the  trial  court.— Murray  v.  Laushman  (Neb.)  413. 

It  appeuiog  that  the  ri^  to  redeem  waa  bar- 
red, an  ameadnNnt  oflerinr  to  redeem  was  prop- 
erly refused.- Hall  v.  Hooper  (Neb.)  88. 

A  variance  fa  the  name  of  plaintiff  Md  not 
material- Bambard  v.  Village  of  White  Cloud 

(Mich.)  387. 

In  an  action  for  injnrire  to  Certain  parts  of 
the  Imdy.  evidrace  of  pain  in  otber  parts  by 
reason  of  such  injuries,  is  admtaaible  evidence.— 
WiU  V.  Village  of  Mendeo  (Uicfa.)  58. 

Waiver  af  ofcjectloas. 

An  objection  to  a  declaration  cannot  be  flrsi 
raised  on  appeal.- Tyler  v.  Nelson  (Mich.)  671. 

In  an  action  to  recover  land  sold  for  taxes, 
that  the  petition  does  not  ollege  that  plahitiff 
has  paid  all  the  taxes  due  on  the  land  cannot  be 
raised  for  the  Grsl  t'me  on  appeal.— Shelley  v. 
Smith  (Iowa)  172. 

Wiert  a  demurrer  to  one  divition  of  an  an- 
swer is  erroneously  anstnined,  and  defendant 
aiiieniU,  the  error  is  waived.  —  (Soodwin  v. 
Provident  Sav.  Life  Assnr.  Soc.  (Iowa)  357. 

Complaint,  in  an  action  for  the  cash  value  of 
a  life  policy.  Arfd  sufficient  as  against  ao  objec- 
tion first  made  on  appeal.— Lock  wood  t.  Micbi- 
gan  MuL  Life  Ins.  Co.  (Mich.)  229. 


FLEDOB. 

A  pledgee  could  not,  without  authority,  obtaio- 

indtnnent  against  the  maker  of  coUatera]  htld  by 
lim.  and  sell  the  same  after  execution  returned 
thereon  unsatisfied.- In  re  Skoll  (Minn.)  9S6; 
Swedish  Nat.  Bank  of  Minneapolis  v.  Davis,  Id. 

Police  Department 

See  "Municipal  Corporations." 

FcUce  Tvwer, 

See  "Oonstitatlonal  I.aw." 

Policy. 

See  "Insurance." 

Fosaeoflion. 

See  "Advene  Poaiiesslon." 

Powers. 

Of  agent,  see  "Principal  and  Agent." 
Of  attorney  to  confess  judgment  against  a  oor- 
porati(Hi,  eee  "Corikomtions." 


FEAOnCE  IN  CIVIL  GASBS. 

See,  also,  "Appearance";  "Assumpsit";  "At- 
tachment": "Certiorari";  "Continuance"; 
"Coats";  "Courts":  "•Damages";  "Death  by 
Wrongful  Act";  "Diwcovery";  "Error,  Writ 
of:  "Evidence";  "Kxceptiona,  Bill  of  ;  "Hr- 
ecution" ;  "Gamiahnient" ;  "Judgment" ; 
"Jury";  "Justices  of  the  Peace";  "Umitation 
of  Actions";  "Mandamus";  "New  Trial"; 
■■I^'lendiiig":  "Quieting  Title — Removal  of 
Cloud";  "Replevin";  "Set-Off  and  Couutcr- 
ihiim";  '"Specific  Performance";  "Trespass"; 
"Trial";  "Trorer  and  Couversion";  "Wit- 
ness"; "Writs  and  Notice  of  Suits." 

A  court  mny.  in  its  discretion,  order  a  substi- 
tution of  defendants  in  a  proper  case,  even  offer 
answer  filed.— Merriam  t.  llorner  (Wis.)  808. 

Plaintiff  in  rejilerin.  who  has  obtained  poa- 
Htvsiuii  uf  the  pn  perty,  cauuut  dishuu-jA^iIuwt 
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the  consent  of  defendant.— Onrbpr  t.  Palmer, 
Blanchsrd  &  Co.  (Neb.)  (£6. 

When  motloD  to  direct  rerdict  shoald  lie  sus- 
tained.—Barnhart  T.  Chicago,  M.  &  St.  P.  R7- 

Co.  aowa)  902. 

Plaintiff  may,  as  a  matter  of  right,  under 
Code  Civ.  Proc.  I  430,  diamias  at  any  time  be- 
fore final  BubmiaabD.— Sharpleaa  t.  Olffen  (Neb.) 
285. 

StipnlatioQS  restricting  the  evidence  to  one 
iaane  held  to  obtain  (or  the  piiriMMieB  of  that  trial 
only.— MilU  t.  Bills  (Iowa)  SSI. 

A  BtipnIatioD  permltHofC  amendmentn  after 
trial  held  to  render  the  conrt's  failure  to  inatruct 
on  a  matter  put  in  issue  by  the  amendment  erro- 
nenua.— Tecumseh  Nat.  Bank  v.  Harmon  (Neb.) 
1128. 

An  action  against  a  Itank  on  a  promise  to  pay 
a  check  out  of  certain  proceeds  deposited  ia 
improperly  tranaferred  to  the  equity  calendar. — 
Hawley  v.  Exchange  State  Bank  (Iowa)  l~t2. 

Under  Gen.  St.  18&4,  S  u217,  a  notice  of  trial 
served  on  an  attorney  io  another  state  was  prop- 
er where  both  the  party  and  bis  attorney  were 
ont  of  the  atate.— Olmsteod  t.  Firth  (Minn.)  988. 

Where  certaiD  attorneys  have  appeared  for 
all  defendants,  notice  of  trial  served  on  them 
is  sufficient,  where  the  record  shows  no  aubati- 
tution  of  other  attorneys  for  a  part  of  defendants. 
— Landyakcwafe:  \.  Lark  (Mich.)  371. 

Freferenoes. 

See  "Aaaignment  for  Benefit  of  Creditors": 
"Composition  with  Creditora";  "Insolvency." 

Preeorlptiozi. 


Powers  of  acemta. 

The  authority  of  an  ageot  to  do  a  partiralar 
act  may  be  inferred  from  proof  that  tbe_prin- 
dpal  had  ratified  similar  acta.— First  Nat.  Bank 

V.  Ridpath  (Neb.)  37. 

Agent  for  sale  of  harvester  held  authorized  to 
waive  formal  prpviaiona  of  contract  of  warrnnty. 
—Peterson  v.  Walter  A.  Wood  Mowing  &  Read- 
ing Mach.  Co.  (Ltwa)  96. 

In  the  abaence  of  evidence  to  the  contrary. 
■  the  authority  of  an  agent  of  a  nonresident  mr- 
;  poration  to  diacfaarge  a  chattel  mortgage  will  be 
presumed.— Hilton  t.  Advance  Thresher  Co.  <S. 

D.)  818. 

A  nonresident  a«VBt  of  a  real-estate  loan  bnai- 
ness  AeM  authorized  to  direct  a  local  nbagent 
to  retain  a  lawyer  when  aeoessary.- Davis  v. 
Matthews  (S.  D.)  450. 

By  acceptihg  a  deed  of  mortgaged  land  froni 
her  hnshand,  the  wife  adopted  the  mortgage.— 

Hall  V.  Hooper  (Neb.)  33. 

Evidence  examined,  and  held  to  snatnin  a  coi^ 
poration *s  authority  to  receive  payment  of  a 
mortgage  executed  by  plaintiff  and  owned  by 
defendanL-Wibon  r.  La  Tour  (Uidi.)  474. 

Bicbta  wad  UabUitles  latw  ae. 

An  agent  making  an  anantboiised  contract 

which  is  repudiated  by  hia  principal  cannot  re- 
cover for  any  righta  under  the  original  contract. 
—Hart  V.  Mt  Pleasant  Park  Stock  Co.  (lowal 
190. 

Whether  a  principal  had  a  right  to  reject  an 
order  for  goods  submitted  the  agent,  so  aa  to 
avoid  liability  for  commissions,  kHd  a  qneatioa 
for  the  jurt,  on  the  evidence. — Sherman  v.  Port 
Huron  Engine  &  Thresher  Co.  (8.  D.)  1077. 

Where  an  agent  agrees  to  keep  merchandise 
conaigned  in  good  order,  he  is  not  liable  if  it 
See  "Adverse  Possession";  "Limitation  of  Ac- :  *«  destroyed  by  fire  without  his  negligence.— 
tions.**  Norton  v.  Melick  (Iowa)  78a 

Highway  by.  see  "Highwaya."  Bights  amd  UablUtlM  M  te  tkM  w- 

PreMntatLon. 

Of  claims  against  estate,  see  "Execatora  and 
Administratora." 

Presumption. 

See  "Evidence." 
On  appeal,  see  "Appeal." 

FSINCIP  All  AND  AOENT. 

See,  also,  "Attorney  and  Client";  "Facton  and 

Brokers";  "Master  and  Servant," 
Insurance  agent,  see  "Insurauce." 

AppolatBwmt  «f  asnat. 

Agency  cannot  be  proved  by  declarations  of 
one  assuming  to  act  as  agent. — Anheuser-Bnsch 
Brewing  Ass'u  v.  Murray  (Neb.)  (i35. 

It  is  error  to  exclmle  evidence  of  authority  on 
the  ground  thai  the  only  issue  was  whether  the 
principal  was  estopped  to  deny  authority,  and 
then  left  the  queation  of  authority  to  the  jury. 
-Clark  V.  Dillman  (Mich.)  570. 

Holding  out  another  as  agent  does  not  create 
an  estoppel,  unless  the  representations  might  be 
expected  to  t>e  relied  on.  and  actually  are  relied 
on  In  good  faith. -Clark  v.  Dillman  (Mich.)  570. 

A  charg"  ns  to  Mtoppet  of  principal  to  deny 
authority  hil  l  erroneous,  as  instnictiDg  that  re- 
liance on  the  [Tincipal's  representations  was  not 
necessary. — Claik  v.  Dillman  (Mich.)  570. 

A  contract  to  furnish  defendant  certain  mer- 
chandise to  be  sold  as  agent  for  plaintiff  kM  a 
contract  of  agency,  and  not  a  sale.— Norton  t. 
Melick  ilowa)  78a 


It  is  no  defense  to  an  action  that  defendant 
was  acting  as  agent,  ankss  the  fact  waa  dia- 
cloaed  to  plaint.— Banks  t.  Cramer  (Micb.> 
940. 

Parties  to  contrict  hdJ  individnally  UaUe. 
though  it  recitefi  ib^it  it  is  between  tmstees  and 
building  committee  of  a  church  and  par^  of 
the  second  part.— I..andyskowski  t.  Lark  (Micb.i 

371. 

One  claiming  under  a  contract  by  an  agmt 
must  show  tbe  agent's  authority,  or  facta 
totiping  the  principal  from  denying  the  same.— 
Clark  T.  IlHIman  (Mich.)  570. 


FRINCIPAIi  AND  STJRBTY. 

Form  of  jodgment  against  snrety,  see  "Judg- 
ment." 

Guaranty  of  negotiable  instniments.  see  "Ne- 
gotiable Instruments." 
Liability  of  surety  on  indemnity  bond,  see 
"Indemnity." 

 on  justice's  bond,  see  "Josticea  «t  tbe 

Peoce.*^ 

 on  replevin  bond,  see  "Replevin.** 

When  e<)uity  will  not  compel  principals  to  a 
secured  note  to  pay  the  same,  to  PfMect  the 
claims  of  the  anrety's  creditors.  —  Webber  v. 
Webber  {Micb.)  900. 

WTiere  a  mortgage  was  executed  to  secnre  tb^ 
debt  of  another,  subsequent  lienholders  have  to 
right  to  insist  that  tbe  mortgagees  shall  procw^l 
against  the  ptlndpala  before  ariling  tbe  mort- 
g&gvil  property.— Webber  v.  Webbn-  (Miota.t}h>i 

It  IB  the  duty  of  a  prinripal,  to  whom  an 
agent  has  given  bond,  on  o^aining  knowledge 
of  hi.  dtabonesty^,t^.^eitf^«Q(^p(i^ 
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advise  his  siiretiea  of  tbe  facts.— Aetna  Ins.  Co. 
Fowler  (Mich.)  470. 

By  coDsenting  to  change  of  place  of  service, 
sureties  on  a  counter  bond  riven  a  fidelity  in- 
surance company  became  liable  for  snbseniieot 
defiiults.— Fidelity  &  Casualty  Co.  of  New  York 
V.  I.Jiwlor  (Minn.)  143. 

I..iability  of  sureties  on  tlie  bonrl  of  a  con- 
tractor, to  secure  performance  of  a  contract 
for  the  erecHon  of  a  buildiDR  for  a  county. — 
Hunt  V.  King  (Iowa)  71. 

Release  and  dlieharee  of  sureties. 

Sureties  on  a  contractor's  bond  for  a  public 
improvement  held  not  released  by  payment  to  a 
material  man,  from  the  contract  price,  of  an 
autecedent  debt,— People  v.  Powers  (Mich.)  215. 

Sureties  for  a  partner's  faithful  performance 
of  his  duties  were  not  released  by  an  increase 
of  capital.— McAaley  t.  Cooley  <Neb.i  304. 

Negiigence  of  the  coan^  board  in  examtning 
tbe  treasurer's  acconot  had  not*  to  release  bis 
sureties.— Bush  v.  Johnson  Coanty  (Neb.)  1023. 

A  oontratf  ttetween  »n  insurance  company  and 
its  agent  held  not  altered,  so  as  to  discharge  tbe 
agent's  sni-ety— Taylor  v.  Staadnrd  Life  &  Ac- 
cident Ins.  Co  (Nob.)  647. 

A  creditor  who  releases  part  of  bis  security 
In  so  far  releases  the  surety  of  tbe  debtor.— De 
Ooey  T.  Van  Wyk  (Iowa)  787. 

Priority. 

Between  conflicting  garnishments,  see  "Gar- 
nishment." 

 judgmeot  and  mortgage  lien,  see  "Mort- 
gages." 

 judgment  lien  and  dower  claimant,  see 

"Judgment." 


A  deed  executed  by  a  town-site  trustee  cannot 
be  collaterally  attacked.— Green  v.  Barker  (Neb.) 

PabUo  Use. 

See  "Biminent  Domain." 


See 


Qnantam  Marutt. 

'Aasnmpsit." 


Privileged  CommnnloatloxiB. 

See  "Ubet  and  Slander." 


Probable  Oaiue. 

See  "Malicious  Prosecution." 

Process. 

See  "Writs  and  Notice  of  SnitH." 

Prohibltioxi,  Writ  of. 

Ordinal  jurisdiction  of  supreme  court,  see 

"<>urts." 

Promissory  Notes. 

See  "Xeeotiable  InstrumeDts." 


Proof. 


See  "Evidence.' 


Proof  of  liOSB. 

Sec  "Insurance." 

Pablication. 

Of  summons,  see  "Writs  and  Notice  of  Salts." 

PabUo  Improvements, 

See  "Municipal  Corporations." 

FUBUO  ZiAHDS. 

A  patent  cannot  be  collaterally  attacked.— 
Green  v.  Barker  (Neb.)  1032. 


aXTIETINO  TTTLB  —  ILBMOVAIi 
OF  OIiOTTI). 

Rev.  St.  I  3180  (Laws  18U3.  c.  88),  authorizes 
an  action  to  quiet  title  against  a  person  claiming 
an  interest  under  a  contract  of  sale,  thoni^  tbe 
contract  on  its  face  ^ows  that  tbe  ckim  is  lit- 
valid.— Fox  V.  Williams  (Wis.)  357. 

A  petition  held  to  state  a  cause  of  action. — 
Scarborough  v.  Mynck  (Neb.)  867. 

A  remainder-man  may  sue  to  qitfet  title  dur- 
ing the  continuance  of  the  particular  estate. — 
Ual)  V.  Hooper  (Neb.)  33. 

A  mortgagor  suing  to  quiet  title  because  of  a 
void  foreclosure  must  offer  to  redeem,  tbongb 
the  right  to  foreclose  is  barred.— Hall  t.  Hooper 

(Neb.)  33. 

BAUjBOAD  COMPANIES. 

See,  also.  "Highways"  i  "Municipal  Corpora- 

tioDB  " 

Liability  for  injuries  to  employCa,  see  "Master 

and  Servaot." 
Regulation  by  city,  police  power,  see  "Constl- 

tnUonal  Law." 

A  railroad  company  having  an  easement  in  a 
city  street  is  not  entitled  to  compensation  from 
a  street-railroad  company  as  a  condition  to  the 
crossiug  of  Its  tracks.'^hicago,  B.  &  Q.  R.  Go. 
V.  Beatrice  Kapid-Transit  &  Power  Co.  (Neb.) 
830. 

A  railroad  company  hHd  not  liable  for  a  guar- 
anty made  by  its  general  manager  and  geiieral 
freight  ageut — Weikle  v.  Minneapolis,  St.  P.  & 
S.  S.  M.  Ky.  Co.  (Minn.)  9ti3. 

Iilabilitr  for  BecliEauoe. 

A  finding  of  negligenco  held  not  sustained  by 
evidence  that  the  train  was  running  ^£5  miles 
per  hour. — Missouri  Pac.  ity.  Co.  v.  Hansen 
(Neb.)  1105. 

It  is  not  negUgrnce  for  a  railroad  company 
to  conBtm«.t  a  cattle  guard  at  a  point  where  its 
track  leav««  station  grounds,  and  from  which 
it  is  required  to  keep  the  track  fenced. — Fuller 
V.  Lake  Shore  &  M.  S-  Ry.  Co.  (Mich.)  S83. 

A  person  crossing  a  track  in  a  street  must  use 
such  care  as  ordinarily  prudent  people  would 
exercise.— Goodrich  v.  Burlington,  C.  It.  &  N. 
Ky.  Co.  (lows)  770. 

Kvidence  examined,  and  hrUl,  that  plaintiff 
was  guilty  of  contributory  negligence  at  a  rail- 
road crossing. — Uinken  v.  Iowa  Cent.  Ry.  Co. 
(Iowa)  882. 

The  moving  of  a  train  while  horses  were  on 
the  inclosed  right  of  way  held  not  negligeuee.— 
Barnhart  v.  Chicago,  M.  &  St.  P.  Hy.  Co. 
(Iowa)  902. 

If  the  engineer  fails  to  keep  a  lookout,  the 
company  is  liable  for  stock  killed,  though  not 
seen  till  too  late  to  avoid  striking  them. — Omu- 
ba  &  R.  V.  Ry.  Co.  v.  Wright  (Neb.)  842. 

Evidence  held  to  present  a  question  of  negli- 
gence in  tbe  killing  of  stock.— Burlington  &  M. 
R.  R.        V.  (iorsiicb  (Neb.)  831. 

Kvideuce  brtd  to  sustain  s  verdict  against  a 
railroatl  company  for  danuiges  on  aidant  ot  fire 
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set  by  looomotivo.— Warren  t.  Great  Northmi 
kr.  Go.  (Minn.)  984. 

Whether  die  plaintiff,  a  treBpasser  on  a  train, 
was  compellfMl  force  to  jump  therefrom,  or 
whether  nis  act  was  volnntary  and  nefclisent, 
held  qveetioQS  for  the  jary.— Brevig  T.  OhlcagOt 
St.  P.,  M.  &  O.  R.  Co.  (Mhm.)  401. 

BAFB. 

Instructions  ftc/d  not  prejudicial. — People  v. 
Ricketts  (Mich.)  483. 

ETidenoe  examined,  and  held  to  jnfltif;  a 
charfi^e  that  the  eridence,  if  believed,  jnstified  a 
conviction  tot  assault.— State  v.  Rudd  Uowa) 
748. 

Evidence  examined,  and  held  to  support  a  ver- 
dict o£  guilty.— State  v.  Rudd  (Iowa)  7-i8. 

The  jury  mav  consider  the  mental  rapnelty 
of  prosecutrix,  her  age,  and  her  demeanor  dar- 
ing the  trial.— Stat»  v.  Philpot  (Iowa)  73a 

Evidence  to  show  the  purpose  of  defendant  in 
going  to  the  place  where  the  crime  was  coiu- 
mitte<l.  and  in  meetinfr  prosecutrix,  is  admisBi- 
hle.— State  v,  Philpot  '"Iowa)  730. 

An  instruction  not  approved,  as  it  tended  to 
place  the  burden  of  showing  consent  on  de- 
fendant—State V.  Philpot  (Iowa)  730. 

BatificatioiL 

By  principal,  see  "Principal  and  Agent." 
Of  acts  of  state  officers,  see  "States  and  State 
OfficeiB." 


Beal  Action. 


See 
er 


"Ejectment";  "Forcible  Entry  and  Detain- 
";  ^'Quieting  Title— Removal  of  Cloud." 


Heal  Estate. 


See  "Deed":  "Mechanica'  Liens";  "Mortgages"; 
"Pnblio  Lands." 

Beasonable  Boubt. 

See  "Oriminal  Law." 


BECEIVEBS. 

Of  corporation,  see  "Corporations." 

A  receiver  appointed  by  a  court  while  a  motion 
for  a  receiver  is  pending  in  another  court  of 
equal  jartidirtiou  Is  a  de  facto  receiver.— Nortfa- 
western  Iron  Ca  v.  Lehigb  Goal  &  Iron  Co. 
(Wis.)  515. 

The  validity  of  the  appointment  of  a  receiver 
for  an  insolvent  corporation  can  aaiy  be  quM- 
tioaed  in  a  direct  proceeding. — Baating  v.  An- 
keny  (Minn.)  200. 

Evidence  examined  and  held  insnfficient  to 
justify  the  appointment  of  a  receiver.— Hart  v. 
Mt.  Pleasant  Park  Stock  Co.  (Iowa)  100. 

Where,  after  the  parties  have  been  given  time 
to  present  affidavits  on  motion  for  the  appoint- 
ment of  a  receiver,  held  no  abuse  of  discretion 
was  shown  in  refuaing  to  receive  other  affidavits. 
—Farmers'  Nat  Bank  of  Owatonna  r.  Backus 
(Minn.)  5 

A  receiver  cannjt  1*  ^mished  without  leave 
of  the  couri  nntKtinting  him. — Blum  v.  Vun  Vech- 
tcn  (Wis.)  507. 

For  mortcasvd  property. 

An  appointment  of  a  receiver  pending  fore- 
closure of  a  mortgage  held  justified  by  the  oir- 
cnmstances.- Fanners'  Nat  Bank  of  Owatonna 
V.  Backus  (Minn.)  5. 

Code,  8  20tt3,  does  not  prevent  the  aHKuntmeDt 
of  a  receiver  under  a  stipulation  of  the  parties 


during  the  period  for  redemption.— HoUmD  t. 
Avenue  Inv.  Co.  (Iowa)  85. 

Sth>alation  in  a  mortgage  for  appoliitiBeDt  of 
receiver  in  case  of  foredomire  fcrU  valid.— Hob- 
bell  T.  Avenue  Inv.  Oo.  (Iowa)  85. 

^polation  to  mortgage  fbr  appofntment  of  a 

receiver  in  case  of  foreclosure  held  binding  on 
a  subsequent  grantee  of  the  mortgaged  prvm- 
ises.— Hubbeil  v.  Avenue  Inv.  Co.  (Iowa>  So. 

After  confirmation  of  sale  and  appeal  there- 
from, the  trial  court  may  appoint  a  receiver. — 
Philadelphia  Mortgage  &  Truat  Co.  t.  Goos 
I  Neb.)  843. 

If  the  property  is  probably  inmfficient  to 
discharge  the  mortgage  debt  the  mortgagee  is 
entitled  to  have  a  receiver  appointed. — PhiU- 
dolphia  Mortgai^  &  Trust  Co.  t.  Goos  (Neb.) 

343* 

Though  Gomp.  St.  c.  73.  |  BS.  provides  that 
the  mortgagor  has  the  right  of  ponacarioa.  the 

court  may  appoint  a  receiver  to  collect  the 
rents  in  a  proper  cane.—Philadelphia  Uortxage 
&  Trust  Co.  V.  Goos  fXcb.)  843. 


See  "Bail." 


Becognizance. 


Beconvention. 

See  "Set-Off  and  Counterclaim." 

Records. 

Of  deed,  see  "Deed." 

On  appeal,  see  "Appeal." 

 in  criminal  coses,  sec  "Criminal  Law.' 

Redemption. 

From  tax  Bale,  see  '*Taxatioa." 


Of  proceedlnEB  for  contempt  in  Tlolatioii  of 
Injunction,  see  "Injonctioii." 

Where  the  complaint  in  an  action  for  conver- 
sion does  not  allege  It  to  have  lieen  wrongiFaL 
the  action  is  referable. — C^sgraio  v.  Hjlnultoa 
(Wis.)  118. 

Where  an  order  settling  an  assiniee'a  account 
is  set  aside,  the  court  may  refer  aie  bearing  tt 
objections  thereto.  —  Commercial  Bank  v.  Hc- 
Anliffe  (Wis.)  lia 

Reftarnatkm. 

Of  contract  see  "Equity." 

Release  and  Discharge. 

Of  guarantor,  see  "Guaranty." 

 on  note,  see  "Negotiable  Instrumeuta." 

OC  judgment  debtor,  see  "Judgment." 

Of  mechanic's  iien,  see  "Sfechanics'  Liens." 

Of  mortgage,  see  "Mortgages." 

Of  suretj',  see  "Principal  and  Surety.** 

 on  appeal  bond,  see  "Api>eal." 

Bemainder-UaiL 

See  "Estates." 
Remote  and  Froxlmate  Canaou 

See  "Negligence." 

Removal. 
Of  guardian,  .ee'^^g^rgi^ 
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Repeal. 

Of  statute,  see  "Statutes." 


JUSPUBVJUI. 

Authority  of  Bfapriffs  and  conatables  to  serve 

process,  see  "Writs  and  Notice  of  Suits." 
Set-off  in  repleria,  see  "Set-Off  and  Gounter- 
claim," 

In  replerin  asrainst  a  constable  bolding  under 
a  vrrit  of  sttacnment,  defendant  cannot  Juatffr 
on  the  ground  that  the  attachment  plaintiff  had 
a  lien  independent  of  the  attachment. — Honck 

Linn  (Neb.)  1103. 

Fleadlac  aad  eTldenoe. 

Uwler  a  gcoeral  fl]lef;ation  of  ownership,  HkM 
of  itoasession,  and  wruncful  detention,  fraud 
may  l>e  iiroved.— Phenlx  Iron-Works  Co.  y.  Mc- 
ETony  (Neb.)  290. 

T'nder  an  alleKStion  of  funeral  ownernhip, 
plaintiff  cannot  show  that  he  cinims  under  a 
mortpi  (re.— St  rafale  v.  First  Nat.  Banli  of  Stan- 
ton (Xpb.)  415 

Under  a  iceneral  denial,  defendant  sheriff  maj 
show  that  tbe  goods  are  the  property  of  a  third 
iterson,  and  are  held  under  attachment. — Conner 
T.  Knott  (S.  D.)  4U1. 

PraetiM. 

In  replevin  sfrainpt  n  sheriff  for  attached 
property,  after  default,  the  attachment  plaintiff 
cannot  inteivpne  — Dupont  &  Co.  v.  Amos 
<Iowa)  774. 

It  is  eiror.  after  defanlt,  to  permit  a  third 
pemon  tn  interrene.  under  Onde,  S  333$, — Du- 
pont &  Co  V.  Amos  (Iowa)  774. 

Where  plaintiff,  who  hnn  obtained  possession, 
failfl  to  proHecnte  the  action,  defendant  is  enti- 
tled to  judfonent  and  a  trial  to  establish  dam- 
ages.—Garber  Palmn.  BlaDriurd  t  Co.  (Neb.) 
656. 

An  alternative  judtnnent  shmild  be  dlscbarfred 
where  the  party  payn  the  costs  and  tenders  the 
property. — Manker      Sine  iNeb.)  S40. 

Actlonfl  oa  bonds. 

Fnilure  of  the  snn^ties  on  a  replevin  bond  to 
justify,  or  to  flcknowledae  the  bond.  Srfrf  not  to 
afTf^ct  the  justice's  jurisdiction  to  issue  the  writ. 
— Wheeler  v,  Paterson  (Minn.)  964. 

The  omission  of  tbe  surety's  name  from  the 
bond  *fW  not  to  affect  its  Talidlty.— Wheder  t. 
Paterson  fMinn.)  9U4. 

Sureties  on  a  replevin  bond  hHd  not  liable 
wlier**  the  jadpnient  was  merely  for  the  value  of 
the  property — New  Eiiirland  Furniture  &  Carpet 
Co.  V.  Bryant  (Jlinu.)  974. 

The  burden  M</  on  plaintiff  in  an  action  on  the 
bond,  based  on  a  judgment,  for  the  value  of  the 
proiMTty.  to'  show  tliat  the  property  could  not  I»e 
retameil.— New  Enjsland  Furniture  &  Carpet 
Co.  V.  Bryant  (Mina.)  074. 

BeselMlon. 

Of  contract,  see  "Contracts":  "EJqaitr." 
Of  sale,  see  "Sale." 

&66  Judicata. 

See  "Jadsment" 

Beralting  XnuU. 

See  **Tru»t«." 

Setnm. 

Of  execution,  see  "Ezecntion." 
Or  s<>rvice  of  summons,  see  "Writs  and  Notice 
of  Suits." 


Reremio. 

See  "TazatioD." 

Seversal. 

See  "Appeal." 

Bdrlew. 

On  appeal,  see  "Apiwal.** 

 in  criminal  cases,  see  "Criminal  Law." 

Berierw.BUl  ol 

See  "Eqoity." 

BOBBEST. 

Evidence  examined,  and  hrhl  to  sustain  a  Ter- 
dict.— Pjarrou  v.  State  (Neb.)  i'JS. 

Brld  proper  to  charge  that  the  poasesmoD  of 
stolen  poods  without  explanatioo  becoaK>s  a 
strong  circUDidtance  of  guilt.— State  y.  Harris 
(Iowa)  7-28. 

SAUL 

See,  also,  "Fraudulent  C-onveyances";  "Vendor 
and  Purchaser." 

Bill  of  sale  as  mortgage,  see  "Chattel  Mort- 
gages." 

BlectitHi  of  remedies  by  seller,  see  **Blectk>n 
of  Renaedies." 

Illegal  sale  of  Uqaor,  see  "Intodcating  liq- 
uors." 

Measnre  of  damages  for  breach  of  contract,  see 

"Damages." 
Tax  sale,  see  "Taxation." 
Under  attachment,  see  "Attachment." 
 execution,  see  "Execution." 

A  pledgee  or  mortgagee  to  secure  a  pre-exist- 
ing debt  is  not  a  Itona  fide  purchaser.— Pbenix 
Iron-Works  C-o.  v.  McEvony  (Neb.)  '200. 

Instructions  recognizing  defendant's  right  to 
strict  performance  of  the  contract  of  sale,  and 
permitting  the  jury  to  consider  whether  the  per- 
formance was  waived,  hetd  proper.— Barker  v. 
Davies  (Neb.)  11. 

Tke  eontrMt. 

A  transaction  held  a  sale  with  option  to  re- 
scind, and  not  a  contract  of  brokerage. — Houck 
T.  Lion  (Neb.)  1103. 

An  order  tcr  goods  throogh  an  agrat  of  the 
seller  subject  to  approval  may  be  countermand- 
ed before  acceptance. — J.  Tbompeou  &  Sons 
Manuf'g  Co.  v.  Perkins  (Iowa)  8<4. 

Timber  Hold  for  removal,  and  before  the  ex- 
piration of  tbe  time  limited  cut  into  logs,  which 
still  remain  on  the  land,  is  in  effect  removed, 
and  will  not  revert  to  the  owner  of  the  realty 
as  forfeited.— Macomber  v.  Detroit,  I*  &  N.  R. 
Co.  fMich.)  370. 

Timber  sold  to  be  removed,  but  which  remains 
uncut  at  the  expiration  of  the  time  limited, 
reverts  to  the  owner  of  the  realty.— Maeombw  v. 

Detroit,  L.  &  N.  R.  C!o.  (Mich.)  37». 

Contract  for  the  sale  of  stock  in  a  corporation, 
together  with  the  seller's  interest  in  its  stock  on 
hand,  construed.— Novelty  Paper-Box  &  Supply 
Co.  V.  Stone  (Wis.)  (iOO. 

An  order  on  a  pledgee  of  notes  to  deliver  sur- 
plus notes  to  a  creditor  of  tbe  pledgor  AnU  void 
as  an  executorv  sale.  —  Bumani  t.  Merchants* 
Exch.  Bunk  (Wis.)  i>ia 

Wanauty. 

The  word  "Warrant"  need  not  be  used  la 
order  to  constitute  a  warranty.— Unland  v.  (iar- 
tou  (Neb.)  1130. 

Whether  statements  of  the  vendor  were  mere- 
ly an  opinion,  or  constitute  a  warranty,  held 
questions  for  the  jurr.  —  L'nland  v,  Oarton 

(NebJ  1130.  r"/~»i-»r«I/> 
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B^d  not  error  to  permit  defendsnts  to  testify, 
in  Rupport  of  a  counterclaim  for  breach  of  war- 
ranty of  two  boilers,  that  the  boilem  were  of  no 
value  to  them.— Boyoton  Furnace  Co.  t.  Meas- 
lier (Iowa)  65, 

Written  notice  of  failure  of  macbioe  to  vork 
well,  requiretl  by  warranty,  is  unnecessary 
where  the  person  to  be  notified  is  present  and 
has  knowleilRe  of  the  fact. — Peterson  v,  Walter 
A.  Wood  Mowing  &  Reaping  Mnch.  Go.  (Iowa) 
96. 

Where  defendant  i^eads  breach  of  warraoty. 
evidence  of  the  value  of  the  property  to  him  In 
its  present  condition  Is  inadmissible.— Anitman 
Co.  V.  Ferguson  (S.  D.)  lOSl. 

Where  defendant  pleads  breach  of  warranty  to 

an  action  for  prii-e,  witnesses  aa  to  the  defects 
in  the  property  can  testify  aa  to  the  expense  of 
correcting  the  same.— Aultmau  Co.  v,  Ferguson 
(S.  D.)  1081. 

BlKbta  and  remedies  of  parties. 

Bridence  Mif  to  show  nn  election  by  seller  to 
rescind. — Kearney  Milling  &  IClevator  Oo.  v. 
Union  Pac.  Ry.  Co.  (Iowa)  1051):  Elm  Creek 
Elevator  Co.  v.  Same.  Id. 

When  seller  may  rescind  for  fraud  of  bu>-er.— 
Kearney  stilling  &  £Ie>'ator  Co.  t.  Union  Pac. 
Ky.  Co.  (Iowa)  1050;  Elm  Greek  Elevator  Co. 
V.  Same,  Id. 

A  vendor  who  sues  for  the  nrice  cannot  there- 
after rescind  for  fraud  of  the  vendee.— First 
Nat.  Bank  v.  McKioney  (Neb.)  280. 

Proof  of  false  statements  by  the  purchaser 
hrid  admissible  under  an  allegation  that  he  con- 
cealed his  insolvency  from  the  vendor. — First 
Nat.  Bank  v.  McKinney  (Neb.)  280. 

A  vendor  who  seeks  to  rescind  for  fraud  must 
ordinarily  offer  to  return  the  price.— Phenix 
Iron-Works  Co.  v.  McEvony  (Neb.)  290. 

A  seller,  on  resduding  and  stopping  the  goods 
in  transit,  should  give  notice  to  the  buyer  of  an 
intention  to  resell. — Kearney  Milling  &  Elevator 
Co.  T.  Union  Pac.  Ry.  Co.  flowa)  1051);  Elm 
(Voek  Elevator  Co.  v.  filame.  Id. 

(ioods  seised  by  a  sheriff  on  execution  from  the 
judgment  debtor  cannot  be  recovered  from  bis 
possession  under  a  hill  of  sale  given  by  the  debt- 
or  as  security  prior  to  the  seisure.  but  not  filed 
until  after  that  time. — Wagg-Andersen  Woolen 
Co.  T.  Dunn  (Wis.)  354. 

On  sale  of  a  diattel,  the  buyer  may  surrender 
to  a  third  person  claiming  it;  but  to  sustain  a 
claim  for  damages  against  the  seller  he  must 
prove  that  such  person  bad  a  paramount  title. 
— Hanna  v.  Buckley  (Neb.)  1122. 

After  repudiation  of  a  contract  by  the  buyer, 
the  seller  held  not  required  to  further  attempt  to 
complete  its  part  of  the  contract  to  enable  it  to 
nx-over  for  the  breach.— Walsh  v.  Myers  (Wis.) 

In  r^levin  by  a  vendor  against  an  attaching 
creditor  of  the  purchaser,  plaintiff  must  show 
rescisidon  of  sale.— Morse  v.  Hamill  (Iowa)  802. 

Oomdltiosal  aalec 

Conditional  sale  construed,  and  Add  that,  on 

rtefanlt,  the  seller  was  entitled  to  possession.— 
Ryan  v.  Wayson  (Micb.)  370. 

Conditional  sale  construed  and  rights  of  pur- 
chaser after  default  in  payment  determinra.— 
Ryan  v.  Wayson  ^icb.)  370. 

Satdgfaction. 

See  "Accord  and  Satisfaction";  "Payment** 

SCHOOLS  AND  SCHOOL  BIS- 
TEICTS. 

The  fatlter  of  a  nonresident  pupil  held  liable 
for  the  tuition  of  bis  child.- 1?  ractiooal  School 


Dlst.  No.  1,  Paw  Paw  &  Antwerp  Tpa..  t.  Yct- 

ringtoD  (Mich.)  324. 

The  adoption  by  a  school  board  of  a  frando- 
lent  vote  levying  a  tax  hM  not  a  final  dewion 
within  Code,  {  Ifi29.-Hinkle  v.  Saddler  (Iowa) 

763. 

Matters  p.-v8ented  by  an  affidavit  to  enjoui  a 
school  tax  hrld  sufficient  to  jnstify  an  injanc- 
tion.— Hinkle  v.  Saddler  (Iowa)  765. 

Where  a  school  district  was  indebted  In  ei:cvw 
of  the  constitutional  limit,  and  liooda  were  i-^- 
sned  to  take  up  outstanding  bonds,  and  it  doa 
not  appear  that  they  were  used  for  such  pur- 
lK»e,  they  are  invalid.— Holliday  v.  Hildebrandt 
(Iowa)  89. 

Moneys  from  liquor  licenses  granted  by  a 
village  belong  to  the  school  district  in  wfaidi  the 
village  located.— Outbrie  v.  Hester  (Neb.) 
,853, 

'    All  school  sulHlistricts  whidi  crossed  town- 
I  ship  lines  were  divided  on  such  lines  by  Code, 
i  S  1713.  except  those  so  organized  because  of 
natural  obstacles.— Kosseli  v.  District  Tp. 
I  Cleveland  (Iowa)  771. 

A  new  school  district,  whose  report  does  WK 

1  show  the  maiutebapce  of  a  school  during  six 
months  of  the  year  past,  is  not  entitled  to  shar«- 

I  in  the  apportionment  of  the  town  sch«tl  fund.— 

I  Joint  School  Dist  No.  8,  Town  of  Harmony,  v. 

'  School  Dlst.  No.  6.  Town  of  Harmonr  (Wis.' 
704. 

Secondary  Bvldenoe. 

See  "Bridence." 

Sentence. 

See  "Criminal  Law." 

Servant. 

See  "Master  and  Servant.** 

SET-OFF  AND  OOUKTEB- 
CLAIM. 

In  an  action  on  a  suiiersedeas  bond,  a  claim 
due  from  plaintiff  to  thepriuclpal  may  be  plead- 
ed as  a  set-off.- Van  Btten  v.  Koaten  lNeb.i 
llWl. 

Evidenci  examined,  and  ktU,  that  the  cauxe 
of  action  set  out  in  the  counterclaim  arose  ont 
of  the  transaction  set  out  in  the  complaint.— 
Mcllard  r  Williams  (S.  D.)  930. 

An  answer  in  an  action  on  a  note  keU  to  sH 
up  a  ilefenue,  and  not  a  counterclaim. — l^ynch  v. 
f^ee  (Minn.)  973. 

Usurious  payments  cannot  be  set  off  aoitwt  a 

subsequent  and  distinct  debt.— Pincb  v.  Wil- 
lard  (Mich.)  42. 

Set-off  cannot  be  pleaded  in  replevin.— F^ch 
V.  Willard  (Mich.)  42. 

Aa  agreement  tliat  a  mortgage  secoring  a 
loan  should  also  cover  any  omer  indebtedsna 
found  due  the  mortgagee  did  not  authfirise  a 
Inlance  found  doe  the  mortgagor  to  be  offsK 
against  the  loan.- Finch  v.  Willard  (Mich.)  42. 

Settlement. 

Of  UH  of  exceptions,  see  "Exceptions.  Bill  of." 

Sherii&s  and  Constables. 


Payment  of  fees  from 
•l>eporit  in  Conrt* ' 


depont  in  oontt. 


Slander. 


See  "Libel  and  Slander." 
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Societies. 

See  "ABaoclatioDB";  "CoriKirations.* 

Solicitor. 

See  "Attorney  and  CUent." 

Special  Acts. 

See  "Constitutiooal  I^w." 


See  "Trial 


Special  Verdict. 


SPECIFIC  FKBFORnLANCEl. 

Vendee  held  precluded  fruni  deiuandUig  ^>efr!fic 
performance,  by  his  failnre  to  tuke  stepa  to  en- 
force the  contract  after  notice  by  the  vendor  of 
its  fotfeiture.— Catbro  t.  Gray  (Midi.)  346. 

A  petition  for  specific  performance  of  a  con- 
tract to  convey  land  is  not  demurrable  becnuBc 
it  fuils  to  describe  land  to  be  conveyed  by  plain- 
tiff iu  payment,  where  it  allef^ea  full  perform- 
ance by  plaintiff. — Suodback  v.  Gilbert  (K.  D.) 

An  allegation  that  parties  made  a  contract 
will  be  taken  on  demurrer  to  mean  a  lofral  con- 
tract, and  one  in  writing,  if  essential  to  its  va- 
lidity—Sundback  V.  Gilbert  (S.  D.)  Wl. 

Decree  for  specific  ixrformance  of  a  contract 
to  convey  land  which  defendant  has,  throngh  er- 
ror, conveyed  to  another  imrty.  held  projier. — 
Konntaine     Levoqne  (Mich.)  675. 

It  is  snflicient,  in  an  action  for  speciflc  per- 
formance, if  vendor  can  make  title  any  time  be- 
fore decree. — Gates  v.  Parmly  (AViB.)'263. 


BTAEUB  DECI8ZS. 

In  the  absence  of  complications  resnlting  from 
property  rights,  the  court  will  modify  or  oveniile 
previous  dedsiona  fandamentally  wrong.— State 
V.  Hill  (Neb.)  541. 


State  OonrtB. 


See  "Conrta." 


STATES  AMP  STATE  OFFI- 
CERS. 

The  power  to  appoint  to  public  office  includes 
the  power  to  remove  at  pleasure,  though  the 
officer  was  appointed  for  a  fixed  term,  or  by-laws 
restrict  the  power  of  removal  to  cases  where 
cause  exists,  or  the  officer  could  be  removed  for 
a  canae  mentioned  in  the  constitution, — State  v. 
Archibald  (N.  D.)  234. 

The  mere  delivery  and  acceptance  of  certifi- 
cates of  deposit  issued  by  a  bank  held  not  such 
inyment  as  will  release  an  ontgoing  state  treas- 
urer.—State  V.  Hill  (Neb.)  Ml. 

The  legislature  can  rati^  the  act  of  an  outgo- 
ing state  treasurer  in  tnmmg  over  to  his  anccea- 
fwr,  as  money,  certificates  of  deposit— State 
Hill  (Neb.)  541. 


Statute  of  Frauds. 

See  ^Prauda.  Statute  of." 

Statute  of  liimitatioiifl. 

See  "Limitation  of  Actions." 


STATUTES. 

Proof  of  foreign  laws,  see  "Evidence.** 

Unless  so  provided,  a  law  relating  to  proce- 
dure will  not  affect  pending  proceedings, — ^Audi- 
tor General  v.  Chandler  (Mich.)  482. 

The  act  of  Jun.'  4.  ISOo.  was  passed  without  a 
saving  clause,  and  therefore  terminated  proceed- 
iags  commenced  under  a  former  statute.— City 
of  Detroit  V.  Cbrpin  (Midi.)  587. 

Under  Const,  art.  4.  |  14,  a  bill  oaiwed  prevloos 
to  the  last  five  days  of  the  l^fllutive  seosion, 
and  signed  by  the  governor  after  tlie  adjournment 
of  the  leKislature.  b(>ciime  a  law.— City  of  I>e- 
trolt  T.  Chapiu  (Mich.)  587. 

Titles  of  Mta. 

I^ws  IKIK),  c.  71,  relating  to  canal  companies, 
ticld  invalid  aa  seeking  to  amend  the  general  coi^ 
]x)rution  ln»-  without  reference  thereto. — State 
v.  Board  of  Com'rs  of  Douglas  0)unty  (Neb.) 
434. 

Laws  ISUT).  c.  71,  relating  to  canal  companies, 
htid  not  to  exiireas  its  subject  in  Its  title.— State 
V.  Board  of  Com'rs  of  Douglas  (Tounty  (Neb.) 
434. 

Gen.  Laws  1885,  c.  53,  entitled  "An  act  to 
amend  section  36  of  chapter  73  of  the  General 
Statutes  of  187S,  relating  to  the  testimnny  of 
witnesses,"  sufficiently  expresses  the  subject  in 
the  title.— Hall  v.  Leland  (Minn.)  202. 

8  How.  Ann.  St.  H  6222a-ti222k.  U  not  nocon- 
stitutional  as  embracing  more  than  one  subject. 
-People  T.  UcGlangbfin  (Mich.)  385. 

'iTie  rL'visloD  of  Rev.  St.  83314,  by  I^aws  1887, 
c.  ■^2.  and  Laws  1889,  c.  375,  htid  not  to  repeai 
by  imiilication  Laws  1887.  c.  406.— Bentley  v. 
Adams  (Wis.)  505. 

Rev.  St.  1866,  c.  43.  f  41,  enacte<l  with  sec- 
tion 5,  was  repugnant  to  the  latter  section,  and 
hence  repealed  it.— Omaha  Real  Estate  &  Tmst 
Co.  V.  Heiter  (Neb.)  668. 

Act  Jan.  26,  1850  (Sess.  Uiws,  c.  31).  I  6,  as 
amended  by  Act  Feb.  IS,  1801  (Sess.  LawflL  c. 
12).  being  irreconcilable  with  Sess,  Laws  1850, 
c.  31,  S  44,  the  latter  was  repealed  by  Imidica- 
tion.— Omaha  Real  Bstate  &  Trust  Co.  v.  Keit- 
er  (Neb.)  658. 

A  statute  amending  another  statute  Md  to  re- 
peal all  which  was  not  re-enacted. — Rundlett  v. 
City  of  St.  Paul  (Minn.)  067. 

An  act  passed  for  a  particular  puriwse  is  not 
repealed  by  a  general  law,  unless  the  intent  to 
repeal  is  clear,— Regents  of  University  of  Michi- 
gan v.  Auditor  General  (Mich.)  9o6. 

Code.  §  478,  relating  to  assessments  for  pub- 
lic iminovemenCs,  was  not  repealed  by  implica- 
tion by  Acts  21st  Oen.  Assem.  c.  1&.  J  13.— 
Farwell  v.  Dea  Moinea  Brick  Mannfg  Co. 
aowa)  176. 
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STATtTTBB  OOKSTBTJED. 


UNITED  STATES. 

C-OS8TITUTIOS. 

Art.  4.  S  1  1095 

1844,  May  23,  ch.  17,  R 
Stat.  «57   ...1032 

KeVISED  BTATt'TBS. 

I  5198   12*2 

ILLINOIS. 
RrviWH  8TA.TUTI8  ISSl. 
Ch.  74  715 

IOWA. 

COVSTITUTIO:?. 

Art.  1.  8  10  737 

Art.  11.  fi  S   89 

Ch.  10,  tit  3.  Amended  l>y 

Laws  1894.  p.  73    770 

4S.  snbdB.  9,  10   727 

303,  cl.  18   K80 

307   H)04 

478    177 

509   7H6 

800,  816   182 

*  888    1(8 

is  894.  897,  902   172 

t  1059,  1076,  1078   I.-4 

1270    87 

S  1713.  1T97   771 

S  182J)  im 

I  1931    781 

i  193+  911 

S  199()    917 

«§  2(KI7.  2008  1(U8 

S  L»<n9    174 

S  2115   7r»r, 

S  22U   im9 

8  2420   744 

§  2430   909 

«  2440  887.  909 

I  2444   1048 

«  24fi2.  889,  918 

a  24^^^,  2456  90S 

I  2457  909 

I  2495    T-3 

I  2V29  170,  1053 

1  2585    806 

C  2684    774 

i  2089    147 

§  2742  la'iO,  1057 

«  2779   737 

S  2789    897 

S  "lt03    SB 

i  2907   762 

IE  ;WH(i    162 

K  »t«>,  3102   195 

5  3173  7«.  754 

8  .'11  «4   1<K>7 

!  r{228    774 

5  3402    705 

8  .3r.r,2   87fi 

«  3I-..39   1.">0 

8  371S    157 

8  3894    742 

i  .T979   754,  755 

I  4073    727 

8  4302  725.  745 

8  -1421    737 

I  4435    729 

i  44S9    779 

f  4.'i56    737 

McCl&ik^s  Codb. 

il28«  785 
1312  784 


I  fi  1733    157 

■it  1734  7(J4.  1054 

U  1S24,  1825    737 

a  2493    905 

S  311H)    763 

1  S  41.-.2    734 

8  4302    784 

I  6029    734 

I  Laws, 

1806.  ch.  143.  S  10  771 

IRSO.  eh.  1.  «  9.  13   188 

1884.  ch.  194.  8  1  744 

1886.  ch.  13.  f§  1^  IMl 

1886,  ch.  141   787 

1886.  cU.  108,  S  13   177 

189a  ch.  1,  8  3   176 

1894,  ch.  7,  «  2.  20   103 

1894.  ch.  62,  S  1  893 

1894,  p.  73   779 


MICHIOAN. 
OtvsTiTtmox. 

Art.  4,  8  14  

Art.  4,  §  20  

Art.  4.  M3  


 687 

 385 

 384 

j  HoWELL'a  Anxotatep  Statittbs. 

i  Volumie  2. 

Ch.  344    377 

»  5.300.  rmi  956 

SS  5.560,  S.'iei  674 

I  .V.73   ;  955 

S  5884    947 

,8  0231    !i2 

!8  7(m  -217 

■68  7.554,  7555  563 

,8  7584   ,   502 

65  7080,  7(!90  224 

8  7784   109:t 

8  soil   478 

5  8015  :m 

i  8307    :>17 

55  8721,  S7S0   r38 

8  9004    217 

fi  9315    57 

Volume  3. 

8  1«90zl   382 

8  3332    62 

S«  0222a-a222k  385 

8  7621c  487 

i  8058    485 

ClTT  CHAKTim!*. 

I>rtroit.  LswBl857,  p.106. 
Ameiulpd  by  2  How. 
Ann.  St.  ch.  344   377 

Laws. 

1853,  p.  180    377 

1857,  p.  106.  Detroit  City 
Charter.  Amended  by  2 
How.  Ann.  St  ch.  S44. .  377 

1879,  No.  280   55 

188,9.  No.  149   384 

18.01,  No.  ITO.  Amended 
l.v  I.dws  1K93.  No.  199.  .  3.^4 

1891,  No.  179,  f  4  318 

ISOl.  No.  190.  H  21,  81. . .  3R8 

189.%  No.  199  :«4 

1893,  No.  206,  6S  «.  14.  . . .  9".8 

1893.  No.  200.  8  .30  482 

1895.  June  4.  Eminent  Do- 
main  587 

MINNESOTA. 

('nxsTITCTIOS. 

Art.  4.  8  27   202 

J  Art.  6,  S  13  264 


GsinntAX.  Statutb*  1S94. 

SS  8fi5-«G7   2fi4 

68  2841-2854,3338-3343..  2ni! 

8  4129   1171 

8  5177    117' 1 

S  5217   »»>^ 

8  5278  . . ,   H74 

!  5420  .1   374 

8  .'iSBT  

8  0243    S*79 

f  7132   968 

Laws. 

1883,  ch.  2.  8  IS   W7 

188.3,  oh.  107   aii-p 

1S8.5,  ch.  53   302 

1887.  ch.  i;t5  2iVi 

1889,  ch.  227  mv, 

1891.  ch.  39.  85  1.  2  2W 

1893,  ch.  124.  8  9.  AninrMl- 

ed  by  Laws  1895,  cfa. 

115,  8  6    205 

1895,  ch.  115,  S  5  3tE> 

1895.  ch.  320   366 

NEBRASKA. 

Cosamarios, 

Art.  6,  «  2  642 

Codb  of  Civil  Pkockdl-rc 
8  23    8»i8 

§29   im 

8  77   S»>7 

8  82  82B.  fWT,  8«W 

§  85.  Amended  by  Iiaw» 

I    1887,  p.  <t4S.  li>li"i 

S  297   HM13 

:  f  314.  subd.  5  S21 

I  430    2Sr. 

18  .'•11   .im; 

!  S  522    .sic; 

8  002  16.  !*« 

§  630    2S4 

CiCIMI.VAl.  COUK. 

5  87a    6 

I  124   n*2 

«  283  112T 

Rbtisbd  Statutes  1886. 
Ch.  43,  H  5,  41   0.-^ 

Q-BXKkAi.  Statctbs  1S73. 
Page  740,  §  124.  542 

CONPILBD  StATTTES 

Ch.  34.  8  28   19 

CoKyn-En  Rtatiteh  IS93. 

Ch.  12a,  8  48.  Omaha  City 

Charter  #124 

Ch.  23.  I  90   431 

Ch.  32,  §  14   ^> 

Ch.  50,  88  20.  22  23.  24 

Cb.  73,  I  55   S43 

Ch  78.  146  

CoHFiLSD  Statutes  189.~( 

Ch.  2,  art.  3  1013 

<'h.  16.  8  139  nr.-; 

Ch.  72,  art.  1,  §  3  lom) 

CiTT  CharTBRN. 

Omaha.    Comp.  St  1803. 
ch.  12a.  I  48   024 

Laws. 

1856.  ch.  31,  i  5.  Amend- 
ed by  I^awB  1864.  ch.  12 

1856.  ch.  31,  I  44  

1864,  ch.  12.  .y.vy«^^L>.  .  Im8 

Digilized  byXjlJOwtC 
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1885,  ch.  108  1028 

1887.  p.   1010 

1891,  ch.  13  1037 
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SOUTH  DAKOTA. 

CoiIBTITnTlOS. 

Art.  5,  8  13  310 

Art.  6,  H  6,  7  1088 

CkWPiuD  Lavs  1887. 

5  470.  rniM.  4  938 

65  fi07-609   ...1079 

§  3581    810 

8  3591   1085 

§  4034   1083 

fi  46.5T    U^'i 

SS  4890,  4891   4^^2 

8  4932,  Bubd.  1  939 

S  4947    322 

S  5048    814 

fi  5127    310 

§  5790    4r>5 

§5  6741,  7249  944 

CiTT  CHAKTKRfi, 

Watertown,  88  25,  27  1088 


Lavs. 

1889,  ch.  49  1079 

1890.  ch.  6  310 

1890,  ch.  35  114.-. 

1801,  ch.  14,  8  104  10-}> 

1893,  ch.  24  107(i 

1895,  ch.  64.  18  3.  8   944 

WISCONSIN. 
Rbyised  Statutes  1S7S. 

H  482,  658    794 

S  1176    2.'>4 

8  1411    707 

5  1692    715 

5  1701    110 

S  1769    398 

8  1776    109 

55  1810,  1811   108 

Se  1977,  1978   528 

58  2171,  2172   244 

85  2185,  2180   796 

a  2204    502 

5  2227    706 

8  2610    808 

8  2649  1144 

8  2792    712 

5  2832    110 

5  2844   1140 

5  2864    110 

8  2884    799 

5  2886    793 

8  2921    118 


! 3050    799 
3186    357 
3187    802 
3314.  Amended  by  Laws 
1887.  chs.  442,466;  Laws 

1880.  cb.  275    505 

88  3586,  3631   692 

8  3663    355 

5  3730    793 

8  3914    518 

I  4069    089 

8  4719    383 

SaXBORS  ft  BBRRTMAX'fl  AxHO- 

TATED  Statutes. 

8  2313    354 

5  2647    796 

H  2n05a,  3187   -VK) 

1  4096    695 

8  4269    Gift 

Lavs. 

1887,  ch.  391  716 

1887,  chs.  442,  446,  406.  .  50r. 

1889,  ch.  275    505 

1889,  ch.  341,  B§  1.  2  716 

1889,  ch.  4.50  248 

1891,  ch.  82    248 

1893,  ch.  88    357 

1893,  ch.  235    712 

1893,  ch.  310   603 

1895,  ch.  215  526 

1895,  ch.  221   805 

1885,  ch.  302   008 


Stay. 

See  "Continuance." 

Stealing. 

See  "Burglary";  "Larceny";  "Robbery.* 

Sto<sfc. 

See  "AnimalB." 

Corporate  stock,  see  "Corporations." 
Shipment  by  carrier,  see  "Carriers." 

Stockholders. 

See  "Corporations." 

Streams. 

See  "Waters  and  Water  CourBes." 

Street  Bailroad. 
See  "Horse  and  Street  Railroads." 

OtiOOtBi 

Dedicatitm  of,  aee  "Dedication.** 

Subscription. 
To  corporate  stock,  see  "Corporations.'* 

Succession. 

See  "BxecotorB  and  Adminlitimtwffc'* 


Suicide. 


See  "IiHimuiee.** 


Suit. 


See  ''AetioiL*' 


SUNiiAT. 


The  delivery  of  a  note  on  Sunday  In  satisfac- 
!  a  goaranty  ftel 
— Steere  Tret 
V.66K.W.— 76 


tion  of  a  goarantyfteU  not  to  invalidate  the  de- 
livery.—Steere  T.  Trebiicock  (Mich.)  342. 


Supreme  Court. 

See  "Appeal";  "Courts." 

Suretyship. 

See  "Principal  and  Snrety." 

STT^ACE  WATER. 

An  owner  is  not  liable  for  deflecting;  surface 
water  unless  in  doing  so  he  1b  guilty  of  negli- 
gence causing  Injury  to  bis  neighbor.— City  of 
Kearney  v.  Themnnson  (Neb.)  OOd 

One  may  not  cumulate  surface  waters,  and  dis- 
charge them  by  a  dituh  in  a  volume  on  the  land 
of  his  neighbor.  —  Jnoobson  v.  Van  Xtoeniag 
(Neb.)  993. 

Evidence  oxnmined  and  keM  not  to  justify 
the  ooncltiKion  that  the  overflow  and  damage  to 
plaintiff  was  cnuited  by  the  acta  of  defendants 
m  doepeuiog  n  natural  outlet  for  surface  water, 
— Gilfillan  v.  Schmidt  (Minn.)  126. 

An  owner  of  land  has  the  right  to  deepen  the 
natural  outlet,  in  the  reasonable  Improvement 
of  his  land,  though,  in  the  case  of  unusually 
heavy  rains,  it  will  render  the  water  more  lia- 
ble to  overflow  the  meadows  of  an  adjoining 
owner.— Gilfillan  v.  Schmidt  (Minn.)  128. 

SUBVSYS. 

The  location  by  a  county  snrreyor  of  section 
lin»,  under  Act  1890,  c.  36,  is  only  prima  facie 
evidence  thereof  against  the  landownera- Web* 
Bter  T.  White  (8.  D.)  1145. 

taxation; 

See.  also,  "Constitutional  Law." 

Acquisition  of  tax  title  by  co-tenant,  see  "Ten- 
ancy in  Common." 

Assessment  of  beneflts  for  public  improvementa, 
see  "Municipal  Corporations." 

By  school  board.  F«e  "Schools  and  School  Dis- 
tricts." 

Of  costs,  see  "Costa."  r\r\n]f> 
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Payment  of  tax  under  protest,  see  "Payment." 
Toxes  as  claim  against  estate,  see  "Esecators 
and  Administrators." 

A  tax  for  proper  city  piirposeB  will  not  be  re- 
strained becanse  rendered  necessary  by  the  use 
of  the  city  funds  for  imnrovementa  that  should 
have  been  paid  by  individuals.— Glee  v.  Village 
of  Trenton  (Mich.)  48. 

The  requirement  that  boards  of  review  shall 
remain  in  session  two  days  is  mandatory,  and  a 
failure  to  do  so,  by  which  a  property  owner  is 
deprived  of  a  hearing.  iuTaltdates  a  levy  of 
taxes  on  his  property.— Auditor  General  v.  Chan- 
dler (Mich.)  482. 

Taxes  assessed  on  personalty  are  a  lien  from 
the  dcliwry  of  the  tax  list  to  the  county  treas- 
urer.—Farmers*  Loan  &  l^Bt  Co.  v.  MenunUi- 
ger  (Neb.)  1014. 

The  lien  of  taxes  on  personalty  to  paramount 
to  the  lien  of  a  chattd  mortgage  executed  after 
delivery  of  the  tax  list  to  the  connty  treasurer. 
—Farmers*  Loan  &  Trust  Oo.  t.  Menuninger 
<Neb.)  1014. 

T»xmble  persons  snd  property. 

Under  Code,  §  806,  the  capital  invested  by  a 
manufacturer  residing  in  one  county,  but  doing 
business  in  another,  is  taxable  in  the  latter  coun- 
ty.—Dean  V.  Town  of  -Solon  (Iowa)  182;  Same 
V.  Maher,  Id. 

Under  Code,  fi  816,  the  lessee  of  a  creamery 
LB  required  to  list  for  taxation  the  average  value 
of  materials  used  in  making  butter. — Dean  v. 
Town  of  Solon  (Iowa)  182;  Same  v.  Maher,  Id. 

Where  a  title  InsDraDce  company  engages  in 
the  annuity,  safe-deposit,  and  trust  business,  un- 
der Gen.  Laws  1883,  c.  107  (Gen.  St  1804.  S! 
;t338-^^).  its  proper^  is  subject  to  taxntion 
nnder  the  general  tax  law.— Nelson  v.  St.  Paul 
Title  Insurance  &  Trust  Go,  (Minn.)  206.  * 

Under  Pub.  Acts  1803.  No.  200,  credits  hdd 
by  a  resident  trustee  tor  nonresident  heuefi- 
■  fdariea  can  be  taxed.— City  of  Detroit  r.  Lewis 
(.Mich.l  t(o8. 

A  corporation  held  not.Babject  to  assessment 
as  the  owner  of  notes  and  mortgages  appearing 
in  Its  name,  when  they  in  fact  had  never  been 
its  property.— Farmers*  Loan  &  Trust  Co.  v. 
City  of  Newton  aowa)  784. 

CollMtlOM. 

In  i>roceedings  for  the  collection  of  taxes,  the 
allowance  of  amendments  is  within  the  discre- 
tion of  the  trial  judge,  and  will  not  be  reviewed. 
— AAditor  General  v.  Chandler  (Mich.)  482. 

Byidence  held  insuffirient  to  show  that  a  tax 
isale  was  fraudalent. — Shelley  t.  Smith  (Iowa) 
172. 

The  validity  of  a  judgment  In  proceedings  to 
enforce  taxes  on  real  estate  is  not  overcome  by 
the  fnct  that  no  nfBdavit  of  publication  was 
filed.— Hoyt  v.  Clark  (.Minn.)  262. 

Ditto  marks  under  the  word  "Unknown"  in  a 
colums  of  the  assessment  roll  headed  "In  Whose 
Name  Assessed,"  sufficiently  states  that  the 
owner's  name  is  unknown.  —  Hoyt  v.  Clark 
(Minn.)  262. 

The  presumption  that  the  county  treasurer 
performed  his  duty  in  the  matter  of  a  tax  sale 
Jield  not  overcome  by  the  evidence. — Monell  v. 
Irey  (Neb.)  288. 

A  sale  of  land  for  taxes  relieves  the  owner 
from  liability  for  all  taxes  due  at  the  time  of 
the  sale,  and  not  included  therein.— Phillips  v. 
Wilmarth  (Iowa)  1053. 

Sedemption. 

The  redemption  notice  la  properly  addressed, 
in  the  case  of  a  nonresident,  to  the  name  as  it 
appears  on  the  lists.  —  American  Gxch.  Nat. 
Bank  T.  Crooks  (Iowa)  168;  Same  v.  Dugan, 
Id. 
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Code,  I  902.  providing  that  an  action  for  re- 
covery of  land  for  nonpayment  of  taxes  sbslt 

brought  within  five  years  after  deed,  does  nut 
apply  where  the  deed  was  issued  without  notice 
of  the  time  for  redemption. — Shelley  v.  Smltli 
(Iowa)  172. 

Elvidence  JteAd  to  show  that  plaintiff  was 

in  "possession"  (Code,  |  894)  of  land  sold  tt 
taxes,  so  as  to  require  service  of  notice  of  re- 
demption.— Shelley  v.  Smith  (Iowa)  1T2. 

Failure  to  serve  upon  the  occupant  notice  of 
the  expiratioQ  of  the  time  for  redemption  ren- 
ders the  tax  deed  invalid.— Shelley  t.  Smith 
(Iowa)  172. 

Where  the  owner's  name  to  unknown,  a  Dotic« 
of  the  expiration  of  the  time  of  redemption,  ad- 
dressed to  "Unknown,**  is  sufficient. — Hoyt  r. 
Clark  (Minn.)  262. 

Tax  titles. 

A  tax  deed,  if  fair  on  Its  face,  conveys  prim* 
facie  a  marketable  title.  —  Gates  v.  Pannly 
(Wis.)  253. 

Facts  Md  to  invalidate  a  tax  deed. — Towne  v. 
Salentine  (Wis.)  395. 

A  county  treasurer's  tax  deed,  whether  with 
or  without  a  seal,  is  invalid.— Frank  ScoviUe 
(NebJ  1118. 

The  holder  of  an  invaUd  tax  deed  kOd  enti- 
tled to  reimbursement  for  taxes  paid. — Frank 

V.  Scoville  (Neb.)  1113. 

Rights  of  holder  of  tax  certificate  to  fore- 
close his  lien,  when  the  tax  deed  issued  ttaer^ 
under  is  invalid,  determined.— Ledwieh  v.  Coa- 
neU  (Xeb.)  1108. 

Possession  of  a  tax  certificate  properly  indors- 
ed is  prima  facie  evidence  of  ownership. — Amer^ 
ican  Exch.  Nat.  Bank  v.  Crooks  (lowai  1*>S. 
Same  v.  Dugan,  Id. 

The  statement  in  a  tax  deed  of  the  assi^meni 
of  the  certificate  of  purchase  Is  presumptive  er:> 
dence  thereof. — American  Exch.  Nat.  Bank  v. 
Crooks  (Iowa)  168;  Same  v.  Dugan.  Id. 

Title  to  land  sold  for  taxes  so  as  to  enable  tb'^ 
occupant  to  sue  for  its  recovery  may  be  hma^i 
on  adverse  possession.— Shelley  v.  Smitb  (lowu* 
172. 

Tax  Titles. 

See  "Taxation.*' 


TELBORAPH  COMPANTKR. 

Evidence  luid  insufficient  to  establish  liability 
for  failure  to  delivw  message.— Bmrnfietd  t 
Western  Union  Tel.  Oo.  (Iowa)  808. 

In  an  action  for  delay  in  delivery,  the  peti- 
tion must  show  a  compliance  with  a  valid  pt>~ 
vision  as  to  filing  notice  of  claim. — Albers  f- 
Western  Union  Tel.  Co.  (lovira)  1040. 

A  proviaion  that  a  claim  for  damages  shal 
be  presented  within  60  days  Md  not  vniive^ 
—Albers  v.  Western  Union  Tel.  Co.  tlowi 
1040. 

A  contract  requiring  claims  for  damages  i'' 
be  presented  in  wrlttng  within  00  days  he'oi 
valid.  —  Albers  v.  Western  Union  TeL  C<j. 
(Iowa)  1040. 


TENANCY  nr  OQHUOK. 

A  tenant  in  common  cannot  extinguish  rV 
title  of  his  cotenant  by  permitting  the  oomm  : 
property  *o  be  sold  for  taxes,  and  acquiring  a 
tax  title  thereon.— Phillips  v.  Wilmarui  (Iowa 
1053. 

TENDER. 

Of  assessment  for  public^  improvemrata.  se* 
"Municipal  C^^ftoi^oQg|g 
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Tender  and  payment  into  coart  for  the 

tenderee,  a  conclnaiTe  admianon  of  his  right  to 
the  mooer  tendered;  and  he  is  entitled  tanvto 
though  such  tender  was  not  neceiaair  to  the 
ihOntifrs  ri^t  to  relief  .—Fox  t.  WUIiftms  (T^s.) 


Testament. 


Testamentary  Capacity. 

See  "Wlls." 

Testimony. 

See  "Evidence";  "Witneaa." 


See  "Larceny.*' 


Theft. 


Time. 


Computation  of  interest,  see  "Interest** 

For  commencing  proceedings  in  error,  see  "Er- 
ror. Writ  of." 

For  isBuance  of  ezecntion.  see  "Bxecntion." 

To  claim  mechanic's  lien,  see  "MechaidCB' 
Liena." 

Title. 

See  "Pnblic  Lands";  "Quieting  Title— Removal 

of  Cloud." 
Of  acts,  see  "Statutes." 
Title  inmirance,  aee  "Insurance.** 
To  support  ejectment,  see  "Bjectment,** 

Torts. 

Bee  "Asswiult  and  Battery";  "Death  by  Wrong- 
ful Act";  "Deceit";  "Fordble  Entry  and  De- 
tainer"; "Intoxicating  Liquors";  "Libel  and 
Slander";  "Negligence";  "Trespaaa";  "TroTer 
and  Conversion." 

Master's  llabilitr  fOr  Injuriea  to  s^an^  see 
"Master  and  Servant." 

Measure  of  damages,  see  "Damages." 


TOWNS. 

See,  aJao,  "ConntieB";  "Highwnyo";  "Municipal 
Corporatioua";  "Schools  and  School  Districts." 
Duty  to  maintain  bridges,  see  "Bridges." 

Laws  1889,  c.  341.  fixed  the  status  of  villages 
then  incorporated,  and  those  not  then  independ- 
ent could  only  become  such  by  an  election,  as 
therein  provided  for.— State  v.  Weingarten 
(Wis.)  716. 

Under  Laws  1888,  c.  841,  a  village  thereafter 
incorporated  does  not  become  inaependeDt  of 
the  town  in  which  it  is  situated  until  so  deter- 
mined by  a  majority  vote  of  both  town  and  vil- 
lage.—State  v.  Weingarten  (Wis.)  716. 

Transcript. 

Of  record  on  appeal,  see  "Appeal" 

TItESPASS. 

Joinder  of  connt  for  trespass  with  count  for 

obstruction  of  highway,  see  "Action." 
Liability  of  county  officers,  see  "Counties." 
Trespassing  animals,  see  "Animals." 

A  petition  charging  an  unlawful  entry  and 
damage  to  pliiinti^s  land  is  fiutlicitMit  thuugb  it 
prnys  treble  damages,  and  does  not  charge  that 
the  trcspuss  was  willful,  as  required  by  Code, 
§  G36.— Lundgren  v.  Cnim  (Neb.)  2tt4. 

Where  one  division  of  an  answer  denies  dam- 
ages generally,  a  denial  of  special  damages  may 


be  disregarded.-^enhB  v.  Lanring  Lumber  Co. 

(Iowa)  231. 

Matter  pleaded  in  justification  cannot  be  urge<I 
in  mitigation  of  damages. — Jenlts  v.  Lansing 
Lumber  Co.  (Iowa)  231. 

The  fact  that  land  has  been  traveled  by  the 

Snblic  with  the  knowledge  of  the  owner  is  oo 
efense  for  the  unlawful  occupation  thereof.- 
Jenks  v.  Lansing  Lumber  Co.  (Iowa)  231. 


THTAT>. 

See.  also,  "Appeal";  "Appearance";  "Certio- 
rari"; "Continuance";  •'Evidence";  "Judg- 
ment"; "Jury";  "New  Trial";  "Pleading  ; 
"Practice  In  CivU  Cases";  "Witness," 

Conduct  in  criminal  cases,  see  "Criminal  Law." 

Right  to  jury  trial,  see  "Jury." 

In  an  action  tried  to  the  court  material  issues 
admitted  or  not  denied  in  the  answer  require  no 
findings.- Anderson  v.  Alseth  (S.  D.)  92XS. 

A  general  finding  of  a  justice  for  plaintiff 
AeU  to  sustain  the  Judgment.— Goad  v.  Read 

(Neb.)  1002. 

Condnot  of  trlaL 

It  is  not  reversible  oror  that  the  jtur  took  to 
their  room  the  account  sued  on. — Hinman  v. 

Layne  (Neb.)  208. 

Remark  of  counsel  In  referring  to  the  wealth 
of  the  opposite  party  hdd  not  ground  for  re- 
versaL— Louden  v.  Vinton  (Mich.)  222. 

By  waiving  the  opening  argument  to  the  jury 
the  part^  having  the  bnraen  of  proof  does  not 
waive  his  right  to  close  the  case.- Hickman  v. 
Layne  (NebJ  298. 

A  remark  by  the  court  that  plaintiff's  attoi^ 
ney  had  evidently  written  out  answers  in  h  dep- 
osition held  prejudicial  error.~-Shakman  t.  Pot- 
ter (Iowa)  1046. 

Waiver  of  error  in  permitting  counsel  to  com- 
ment oo  a  pleading  superseded  by  an  amended 
pleading  as  evidence  of  admissions  without  hav- 
ing introduced  the  pleading  in  evidence^- Leach 
V.  HIU  (Iowa)  «>. 

ReeepttOB  of  eTidoBee. 

Evidence  must  be  confined  to  the  isbues  ten- 
dered Iv  the  pleadings.— Callen  t.  Rose  (Neb.) 

639. 

The  grant  of  an  application  to  reopen  a  case 
by  a  party  who  has  rested  is  within  the  discre- 
tion of  the  trial  court.— Omaha  Real  Estate  & 
Trust  Co.  V.  Reiter  (Neb.)  658. 

Evidence  of  defendant's  breach  of  contr:ict 
not  inadmissible  because  plaintiff  has  not  yet 
proved  eo^liance  on  his  part. — Peterson  v. 
Walter  A.  Wood  Mowing  &  Reaping  Mach.  Co. 
(Iowa)  96. 

The  fnmisbiDg  of  a  copy  of  the  document  in- 
troduced In  evldenGe  is  a  eonditton  precedent  t» 
leave  to  withdraw  the  original  document- Mc- 
Farhtnd  v.  West  Bide,  Imp.  Co.  (Neb.)  6S7. 

ObjMtioaa  to  arldeaoe. 

Where  evidence  is  admissible  for  any  purpose, 
a  genera]  objection  thereto  is  insufficient.— John 
Hutchison  Munufg  Co.  v.  Pinch  (Mich.j  340. 

Objection  to  evidence  as  "incompetent''  is 
too  geueral.— Hynes  v.  Hickey  (Mich.)  lOJW. 

An  objection  to  a  qnestion  asked  a  witiiens  as 
"inconiiH'tent"  is  too  general  to  be  considered. 
— Rivard  v.  Rivard  (Mich.)  081. 

An  objection  that  evidence  was  incompetent 
and  immaterial  held  insufficient  to  raise  the 
question  that  no  proper  foimdation  was  laid. — 
Tanderup  v.  Hansen  (S.  D.)  1073. 

Where  counsel  make  no  objection  to  a  state- 
ment of  the  trial  judge  that  he  upderAtimfls  lexi- 
dence  of  certain  things 
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not  afterwards  take  adTantaee  of  the  omifls^n  | 
of  their  proof.— Wallerich  Smith  (Iowa)  184.  | 
EvideDce  admitted,  to  be  made  competent  by 
farther  eridence,  will  not  be  disresarded  on 
noDproduction  of  the  farther  eTidence,  no  oMec- 
tion  being  made  thereto.  —  Leipird  v.  Stotler 
aowa)  150. 

Error  in  admitting  evidence  held  properly  taken 
advantafip  of  by  motion  to  strike.— Malm  v. 
Thelin  (Neb.)  650 

Plaintiff  cannot  complain  of  rulings  esclnding 
exhibits  attached  to  a  depoaition  where,  after 
defendant  withdrew  all  objection  to  such  ex- 
hibits, plaintiff  failed  to  read  tbem  to  the  jury. 
— Shakman  v.  Potter  (Iowa)  1045. 

Instrnetlons. 

InHtructions  most  be  conrtmcd  togetlier.— 
Kohn  V  Johnston  (Iowa)  76. 

Charge  which,  constmed  as  a  whole,  plainly 
Btates  the  law.  is  without  error.  -  Sawyer  v. 
Choate  (Wis.)  689. 

Submitting  instructions  with  dtaUwis  of  au- 
thorities thereon  hHd  not  prejudicial  error.— Her- 
zog  V.  Campbell  iNeb.)  424. 

The  refusal  to  instruct  as  to  what  was  es- 
tablished by  the  eTidence  hdd  proper.— Paddock 
T  Sam  Gosney  Live-Stock  Commission  Co. 
(Neb.)  1121. 

An  instrnction  based  on  facts  of  which  there 
was  no  evidence  is  erroneous.  —  Hamilton  r. 
Thoen  (Iowa)  160. 

Instruction  la  not  erroneous  because  It  states 
a  fact  of  common  knowledge.— Lewis  v.  iJeii 
(Mich.)  1091. 

An  instruction  limiting  evidence  A*W  a  sub- 
stantial compliance  with  a  request  that  its  con- 
dderation  should  be  so  limiied.— Moore  T.  Uity 
of  Kalamazoo  (Mich.)  lOaU. 

Instruction  held  to  leave  the  q««>tion  for 
the  jury.- Sawyer  v.  Choate  (Wis.)  689. 

An  instruction  on  the  preponderance  of  evi- 
dence held  unobjectionable.— Jenks  v.  Lansing 
Lumber  Co.  (Iowa)  231. 

An  instruction  In  trespass  htid  not  objection- 
able as  referring  the  jury  to  the  petition  for  a 
description  of  the  property.^enks  t.  Lansing 
Lumber  Co.  (Iowa)  231. 

It  is  error  to  charge  that  defendant  bad  the 
right  to  ridicule  a  book  "if  in  the  candid  judg- 
ment of  any  fair  man"  it  deserved  ridicule.— 
Dowling  V.  Livingstone  (Mich.)  22o. 

An  instruction  which  would  avail  defendant 
nothing  held  properly  refused.— Smith  v.  Jack- 
son (Iowa)  80. 

InstructioDS  previously  given  need  not  be  re- 
peated.—Beavers  V.  MisK>un  Pac.  R.  Go.  (Neb.) 

m. 

It  is  not  error  to  refuse  to  give  correct  m- 
atmctioDS,  where  they  have  been  amply  covered 
SrS^e  general  charge.-Schultz  v.  Bower  (Mmn.J 
138. 

It  is  not  necessary  to  follow  the  exact  lan- 
guage of  requests  to  charge.— Alton  Meeu- 
wenbcrg  (Mich.)  571. 

Where  the  court,  without  marking  on  the 
margin  of  instructions  submitted  the  word 
"Given"  or  "Refused,"  modifies  the  same  with- 
out consent  of  defendant,  and  gives  them  as 
«oming  from  defendant,  it  constitutes  reveraible 
error.— Peart  v.  Chicaffo.  M.  &  St.  P.  By.  Co. 
(8.  D.)  814 

A  general  exception  to  Instmctions  raise*  no 
flnesUon  if  any  of  them  are  correct— Rowen  v. 

Sommers  (Iowa)  897. 

To  obtain  a  review  of  instructions,  exceptions 
muBt  Ite  taken  at  the  trial.— Herzog  v.  Camp- 
hell  (Neb.)  424. 


A  general  exception  to  instructions  Is  not  suf- 
ficient—City  of  Omaha  v.  McGavock  (Nrii.) 
415. 

By  failing  to  call  the  conrt'a  attention  to  a 
material  issue,  defendant  waived  objectkm  for 
the  absence  of  instructions. — UcCarrel  t.  Phe- 
nil  Ins.  Co.  (Minn.)  387. 

Exceptions  to  the  giving  of  instructions  hel4 
not  bring  up  for  review  any  specific  instrdctions. 
—Leach  v.  Hill  ttowa)  69. 

Giving  of  time  within  which  to  file  a  motioo 
for  a  new  trial  and  in  arrest  of  judgment  does 
not  extend  the  time  for  Sling  exceptions  to  in- 
BtructiOQfl.— Leach  v.  Hill  (Iowa)  69. 

Instmctions  not  excepted  to  cannot  be  review- 
ed.—Romberg  v.  Hediger  (Xeb.)  283;  City  of 
Omaha  v.  McGavock  (Neb.)  416. 

Failure  to  instruct  on  particular  issuea  is  no* 
reviewable  where  there  was  no  request  for  then. 
-Carter  White-Lead  Co.  t.  Kinlhi  (SebJ  536. 

The  giving  or  refusal  of  instructions  is  no 
ground  for  reversal  where  it  appears  that  they 
were  harmless. — Burlington  &  M.  R.  R.  Co.  t. 
Gorsuch  (Neb.)  831. 

Error  in  instructing  as  to  exemplary  damages 
was  harmless  where  the  Terdict  was  for  bat 
one  dollar.— De  Gocj  v.  Van  Wyk  (Iowa)  787. 

Au  insufficient  instructton  kdd  cured  by  lob- 
aequent  instruction.— De  Go^  t.  Van  wyk 
(Iowa)  787. 

Verdict  will  net  be  set  aside  for  errooeooa  in- 
structions when  no  other  verdict  could  have  been 
rendered.— State  v.  HUI  (NebJ  641. 

Taking;  ease  from  Jiury. 

A  motion  to  direct  a  verdict  must  state  the 
grounds  on  which  it  is  based.— Tandemp  f. 
Hansen  (S.  D.)  1073.- 

It  is  error  to  direct  a  ver^ct  for  defendant 
though  plaintifTs  evidence  was  contradicted,  if  « 
was  sufficient  to  support  a  verdict  in  his  favor  if 
believed.— O'Brien  v.  Chicago  &  N.  W.  By.  Co. 
(WU.)  363. 

It  is  error  to  direct  a  verdict  for  defendant 
when  the  evidence  warrants  a  J<» 
plaintiff.- Van  Etten  t.  Edwards  (Nc*.)  1013. 

Where  there  was  evidence  that  the  payee  of  a 
note  had  admitted  making  the  false  reprewnta- 
tions  set  up  as  a  defense  thereto  it  was  err'>r 
to  direct  a  verdict  for  plaintiff.— Cawker  t.  Se*- 
mans  (Wis.)  253. 


Verdict.  .  ^  ,  

A  verdict  must  be  responsive  to  the  iasaei 
made  tv^he  pleadings.— QKDDoa  T.Smith  (Neb.) 
999. 

A  verdict  for  one  dollar  in  an  action  for  mal- 
practice, wherein  there  was  a  couoterclaun  tt>r 
services,  held  not  inconsistent  —  WhiteaeU  t. 
HiU  (Iowa)  894. 

Right  of  jury,  on  separation  and  failure  to 
find  on  certain  special  interrogatories,  to  be  sf * 
back  on  coming  into  court  to  complete  their  ver- 
dict.—OlweU  V.  MUwaukee  St  By.  Co. 
362. 

Failure  of  the  jury  to  find  on  a  qiecial  in- 
terrogatory held  not  cured  by  the  gMwal  v«- 
dict— Khitt  V.  N.  O.  Foster  Lumber  Co. 

791. 

A  spedal  verdiet  not  comprehendhig  f^,  th* 
material  issues  Involved  is  in^ffia^JW::?*^^ 
rieter  t.  Erans-Merkel  Malting  Co.  (Wis.)  lU 

On  the  issue  of  a  fraudulent  prefetence  of  » 
creditor,  transactions  relied  on  to  show  fiao- 
must  be  submitted  to  the  jury  for  deternnnaM- 
—Continental  Nat.  Bank  t.  McGcoiA  (Wiaj 
606. 

Trial  of  lUght  of  Property. 

See  "Attachm^J^7^^,,y  Google 


INDEX. 
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TBOVSB  Ain>  CON  V  JUUBHON. 

CoDTersion  by  mortgagee,  see  "Chattel  Mort- 
gages." 

 of  ezem^  property,  see  "Exemptiou." 

Reference  ot  acticni  for  conTenioD,  tee  "Ref- 
erence." 

Money  taken  forcibly  by  the  creditor  ma^  be 
recovered  by  the  debtor.— Murphey  t.  Virgin 
(Neb.)  G52. 

Complaint,  In  an  actioD  to  recover  the  ralne 
of  a  wagon  obtained  by  def«idant  for  a  certain 
specified  use,  conatmed,  and  held  not  to  state  a 
caose  of  action.— Kendall  t.  City  of  Dulutfa 
<MlnnO  1160. 

TroBtee  Frooeas* 

See  "Garnlsbment" 


TRUSTS. 

See,   alBo.   "Execators  and   AdniiDiitraton" ; 

"Guardian  and  Ward." 
Charitable  trusts,  see  "Charities." 

An  express  trust  held  not  created  by  a  Terbal 
agreement  br  an  administrator  to  buy  land  at 
exeentlon  ule  tor  benefit  of  the  ueirs.— Maro- 
n^  T.  Maroney  (Iowa)  911. 

ETidence  io  action  by  heirs  to  recover  land 
alleged  to  have  been  purchased  by  the  adminis- 
trator for  their  benefit  examined,  and  hM  not 
to  show  a  resnltiiv  tmst  in  faror  ot  plainti^ 
— Maroney  t.  Maroney  (Iowa)  911. 

A  trustee  against  whom  Judgment  for  taxes 
on  credits  Acid  for  a  nonresident  trustee  has 
been  rendered  can  pay  the  same,  and  credit 
himself  with  the  amount.— City  of  Detzoit  v. 
Lewis  (Mich.)  968. 

Undue  Influence. 

See  "Wiils." 

Unlawful  Detainer. 

See  ''Fordble  Bntrr  and  Detainer.** 

Uses. 


See  'Tnuts." 


UBUJtT. 


Set-<^  of  nsnzy,  see  "Set-Off  and  Gotutef 
claim." 

What  law  gorems,  see  "Conflict  of  Laws." 

Under  Rev.  St  111.  1881,  c.  74,  one  contract- 
ing for  usurious  interest  loses  that  which  ac- 
crues before  and  that  which  accrues  after  ma- 
turity.—Maynard  T.  Hall  (Wis.)  715. 

A  borrower  in  a  suit  to  foreclose  a  mortgage, 
setting  up  usury,  need  not  tender  the  principal 
due.— Maynard  v.  Hall  (Wis.)  715. 

A  sale  of  land,  coupled  with  the  loan  of  money, 
Add  not  to  constitute  a  nsuriooa  transaction. — 
Saxe  T.  Womack  (Minn.)  269. 

UsuHons  interest  cannot  be  recovered  under 
Rev.  St  U.  8.  I  51^,  unless  actually  paid.— 
Davey     First  Nat  Bank  (S.  D.)  122. 

Vacation. 

Of  Jodgment,  see  "Judgment** 

Vaiianoe. 

See  "Pleading." 

Between  indictment  and  prool^  aee  "Indictment 
and  Information." 


KB  AjBn>  FDBOHASBB. 

See.  also,  "Deed'^;  "Fraudulent  GoaTeyances") 
"Sale";  "Spedfic  Performanca." 

Execution  sales,  see  "Bxecntlon.*' 

Mechanic's  lien  on  rendee's  Intereat,  see  "Me- 
chanics' Liens." 

Parol  contracts  relating  to  land,  see  "Frauds, 
Statote  of." 

Right  of  vendee,  see  "Specific  Performance." 

Outstanding  contract  for  standing  1imb»  on 
land  is  defect  In  title  to  fee^— Gates  t.  Paimly 
(Wis.)  263. 

Possession  of  real  estate  Is  notice  of  claim  of 
right.— Monroe  t.  Hanson  <Neb.)  12. 

Where,  by  the  terms  of  a  written  agreement, 
a  vendor  waives  the  ri|;ht  to  a  vendor's  lien, 
such  agreement  is  binding,  in  the  absence  of 
fraud.— Gates  v.  Parmly  (Wis.)  263. 

The  oontraot. 

Contract  for  sale  of  land  constraed,  and  lia- 
bility of  vendor  for  special  assessments  de- 
termined.—Kelly  V.  Westcott  (Iowa)  74. 

Contract  construed,  and  unpaid  purchase  mon* 
ey  held  to  be  retained  by  purchaser  as  security, 
and  not  as  liquidated  damages,  for  breach  of  a 
condition.— Gates  v.  Pannly  (Wis.)  '.taii. 

A  stipulation  that  tiie  grantor  may  retain  all 
payments  made  in  case  the  grantee  fails  to  per^ 
form  htid  not  void  under  Comp.  Laws,  {  808I. 
—Barnes  t.  Clement  (a  D.)  810. 

After  withdrawal  of  intending  purchaser 
from  agreement  of  sale  signed  by  vendor's 
agent  without  written  authority,  render  cannot 
bind  him  by  ratification  of  the  agreement- 
Baldwin  v.  Schiappacaase  (Mich.)  lowl. 

Bicbts  and  ramaJles. 

Where  land  ib  conveyed  In  consideration  of  a 
certain  sum  cash,  "ud  all  notes  made  by  the  gran- 
tor to  grantee,  grantor  may  sue  for  the  value  01 
one  of  the  notes  which  grantee  had  aold. — Reed 
V.  Reed  (Mich.)  881. 

Rule  for  measnre  of  damages  for  fallnre  of 
title  to  some  rf  a  number  of  tracts  of  land  oot- 
ered  by  the  same  contract  stated.— Gates  t. 
Parmly  (Wis.)  253. 

Where  vendor  agrees  to  furnish  abstract  show- 
ing perfect  title,  be  cannot  enforce  payment  un> 
til  he  offers  a  marketaUe  title.— Gatea  t.  Parm- 
ly (Wis.)  25S. 

Beld,  that  it  is  aot  necessary  to  surrender  a 
Ai  orthless  mortgage,  received  in  part  payment  of 
the  price  of  land,  in  an  action  to  recover  the 
amount  evidenced  by  said  mortgage.— Gillett  v. 
Knowles  (Mich.)  497. 

A  vendor  may  maintain  an  action  in  equity 
for  the  specific  performance  of  an  executory 
contract  for  the  purchase  of  land  though  he  asks 
other  relief.— Gates  t.  Parmly  (Wia.)  253. 

Equity  may  relieve  a  vendor  from  the  strict 
enforcement  of  a  cwdition  precedent  to  collec- 
tion of  unpaid  purchase  money.— Crates  v.  Parm- 
ly (Wis.)  m 


VSNXJB  m  UIVLL  OASBS. 

The  employment  of  a  person  in  another  couu' 
ty  to  trade  a  stock  of  goods  was  not  an  agency, 
within  Code,  S  2585,  so  as  to  authorise  auit 
against  the  principal  in  such  county.— Wickens 
v.  GoldstopG  (Iowa)  890. 

Under  Comp.  Laws,  H  4800,  4891,  a  motion 
for  a  change  of  venue  to  the  proper  county  can- 
not be  denied  on  the  ground  of  convenience  of 
witnesses.— Smail  v.  Gilruth  (S.  D.)  452. 


See  "Trial." 


Verdict. 
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Verifloation. 

Of  pleadins.  see  "Pleading."  - 

Vice  FxindpaL 

See  "Master  and  Serrant," 

Waiver. 

Of  conditions  in  policy,  see  "Insnrance." 
Of  mechanic's  lien,  see  "Mechanic^  Liens." 

Of  notice  to  vacate  default  judgment,  see 

"Judgment." 
Of  objectioufl  bj  action  or  nonaction  on  appeal, 

see  "Appeal." 

 by  appearance,  see  "Appearance.'* 

 to  instructions,  see  "Trial." 

 to  pleading,  see  "Pleading." 

Of  performance  of  contract,  see  "Contracts"; 

"Sale." 

Of  proofs  of  loss,  see  "Insarance." 

Of  vendor's  lien,  see  "Vendor  and  Purchaser." 

Ward. 

See  "GuardUui  and  Ward." 


Wanaaty. 


See  "Sale." 


WATBKS  ANB  WATER 
00X7BSBS. 

Injonetlni  acaiust  flowing  land,  see  "lajnnc- 
tlco.** 

The  leasee  of  a  mill,  with  water  power  and 
rights  of  flowage,  cannot  me  for  the  removal  of 
Ice  from  the  pood.— B^nen     Boate  (Wis.)  SOB. 

Hie  pollution  of  a  natnral  stream  by  a  starch 
factory  will  be  enjoined  at  the  instance  of 
a  riparian  owner.  —  Middlestadt  v.  Waupaca 
Starch  &  Potato  Co.  (Wis.)  713. 

The  maintaining  of  a  dam  not  enjoined  at  the 
suit  of  an  upoer  dam  owner,  where  It  was  not 
shown  that  his  rights  were  affected  illegally. — 
Matthews     Metcalf  (Iowa)  ISO. 

Ways. 

See  "Highways." 

Widow. 

See  "Execntors  and  Administratora.'* 
WtLUL 

See,  also,  "Executors  and  Admlnistratora." 
Charitable  devise,  see  "Charities." 
Devise  in  liea  of  dower,  see  "Dower." 

Verdict  setting  aside  a  will  held  justified  by 
the  evidence.— Kivard  v.  Bivard  (Mich.)  681. 

Testamentuy  eapmolty. 

Propriety  of  certain  hypothetical  questions  as 
to  mental  opacity.— In  re  Featon's  wUl  (Iowa) 
80. 

One  under  guardianship  for  insanl^  Is  prima 
facie  incapable  of  mttking  a  will.— In  re  Fen- 
ton's  Will  (Iowa)  »9. 

A  stenographer  who  was  engaged  for  two 
hours  in  taking  testatrix's  deixtsition  could  give 
an  ofunion  as  to  her  mental  capacil?. — In  re 
Peoton's  WiP  (Iowa)  00. 

Witness'  opinion  as  to  testator's  capacity  is  to 
be  weighed  by  opportunity  to  form  such  opin- 
Ion. — Sharp  v.  Merriman  (Mich.)  372. 

A  decree  In  proceedings  to  set  aside  a  guard- 
ianship over  testatrix,  that  she  waa  of  sound 


mind,  wa>  not  condnslve  evidence  of  aaidty  in 
a  wiU  contest.— In  re  Fenton's  Win  (Iowa)  99. 

Evidence  of  facts  occurring  after  the  eiecn- 
tion  of  B  will  are  admissible  to  show  general 
mental  incepaci^  of  testator. — Sharp  v.  Merri- 
man (Mich.)  372. 

When  evidence  inadmisrihle  to  prove  delodoo 
of  testator.— Stiarp  v.  Merriman  (Midi.)  372. 

Vadve  lidlnenee. 

To  show  undue  influence  by  one  npon  testator, 
testimony  of  his  manner  must  be  confined  to 
some  particnlar  occaidon.— Sharp  v.  Menimas 
(Mich.)  872 

When  failure  to  (rfve  property  to  near  relatives 
does  not  raise  pres^imption  of  undue  inflnencfc— 
Sharp  T.  Merrima-  (Mich.)  372. 

Where  a  finding  that  testatrix  was  without 
testamentary  capacity  was  supported  iij  tJi- 
dence,  the  fact  that  a  finding  that  the  will  wto 
procured  by  undue  influence  was  not  mippoited 
by  evidence  wiil  not  authorise  a  reverssL— lu 
re  Fenton's  Will  (Iowa)  90. 

Evidence  Acid  to  anthorixe  the  submission  to 
a  jnry  of  the  question  of  Uie  undue  influenor 
of  a  testator.- Bivard  t.  Bivard  (Mich.)  (SSL 

CoaatguetloM. 

Justnesu  of  testator's  disposition  of  property  » 
not  for  the  jnry.— Sharp  v.  Mnriman  (MidLt 
372. 

Evidence  Is  Inadmissdble  that  one  exdodeil 
from  a  will  is  more  worthy  of  testator's  bonntr 
thsn  those  named. — Sharp  v.  Merriman  (Midut 
372. 

Under  a  bequest  to  a  wife  of  "my  brick  store 
building  •  •  •  and  the  proceeds  arisini: 
therefrom  and  all  the  loose  property,  at  her  death 
it  goes  to  her  daughter  A.,  the  wife  takes  ooly 
a  life  estate  in  the  store.— Rice  v.  Moyer  (Iowa) 
01. 

A  general  bequest  to  a  child  of  a  share  of  tes- 
tator s  personalty  may  be  satisfied  by  a  connr- 
aoce  of  real  estate  in  the  testator's  Ufetiiiie. 
where  such  is  the  clear  intention. — GarmidMl 
V.  Lathrop  (Mich.)  350. 


WITNBBS. 

See,  also,  "Evidence." 

Indorsement  of  names  of  wittfesae*  on  Indiet- 
meot,  see  "Indictment  and  Information." 

A  witness  could  deny  that  she  ever  ugned  sn 
affidavit  in  evidence.— Bankers'  Life  Ass'a  v. 
Lisco  (Neb.)  412. 

A  ccmpulsory  piuoess  Will  not  be  granted  fw 
witnesses  outside  of  the  jnrisdfctloa  of  the 
court,  under  Const  art  1,  I  10.— fitate  v.  Tei- 
ser  (Iowa)  7S7. 

Coaapetettey. 

A  wife,  entering  a  contract  in  bfK^  of  ac- 
count by  the  direction  of  her  hnafaud,  AeM  in- 
competent—Haier  T.  Stretch  (Wis.)  720. 

In  an  action  by  an  administrator  oo  a  note, 
defendant  hfld  competent  to  testify  that  he  did 
not  execute  it.  and  that  at  the  time  mentiooed 
he  was  at  another  place.  —  Pillard  v.  Dnsa 

(Mich.)  45. 

Where  plaintiff,  admlniatrator,  introdnces  a 
letter  by  defendant  to  deceased,  defendant  csa 
testify  that  the  letter  had  no  reference  to  the 
note  m  action. — IMUard  v.  Dunn  (Mich.)  45. 

Plaintiff  held  competent  to  testify  to  a  coo- 
versatiou  between  decedent  and  another  in 
which  plaintiff  took  no  part. — Leipird  v.  Siotler 
(Iowa)  150. 

A  letter  written  to  the  maker  of  a  note  by 
an  indorser  since  deceased,  instructing  him  to 
raise  money,  and  that  he  would  indorse  the 
'  paper,  ia  not  incompetent  evUenee,  witlOii.  Bev. 
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St.  S  4068,  in  an  action  oj  the  note.— Sawyer 
V.  Cboate  (Wis.)  689. 

Testimony  of  the  payee  of  a  note  that  he 
famished  the  money  on  the  credit  of  the  malter 
and  an  IndorBer  since  deceased  does  not  show 
a  tranwtction  with  the  indorser  personally  with- 
in Rev.  St.  fi  4069.-Saw7er  v.  Cboate  (Wis,) 

Teatimony  of  the  i)ayee  of  a  note,  that  the 
indoraement  of  one  since  deceased  was  on  the 
note  when  it  was  delivered  to  him,  is  not  a 
trannction  had  "personally"  with  a  decedent 
—Sawyer      Choate  (Wis.)  689. 

When  maker  and  payee  of  a  note  competent 
to  testify  to  the  existence  and  f^eniiineneaa  of 
a  letter  written  to  maker  hy  an  indorser  since 
deceased. — Sawyer  v.  Choate  (Wis.)  689. 

Defendant  held  incompetent  to  testify  as  to 
whether  he  notified  the  deceased  of  a  defect  in 
the  goods  delivered.— Hazer  v.  Streich  (Wis.) 
720. 

EzaminatlOB. 

The  allowance  of  leading  questions  is  in  the 
dincretion  of  the  court. — Baum  Iron  Go.  v.  Berg 
(Neb.)  8. 

A  refusal  to  allow  a  witness  to  be  cross-exam- 
ined held  reversible  error.  —  Lynch  v.  Free 
<Minn  )  973. 

A  judgrment  will  not  be  reversed  becanse  lead- 
iop  questions  were  permitted,  where  they  were 
without  prejudice. — Emlaw  v.  Travelers'  Ins. 

Co.  (Mich.)  4GQ. 

Memorandum  field  sufficiently  identified  to 
allow  witness  to  use  it  to  refresh  hia  memory. 
—Hazer  v.  Streioh  (Wis.)  720. 

AVhere  a  witness  testifies  to  the  rental  value 
of  land,  he  may  be  examined  as  to  the  value  of 
the  land  itself.-^enks  r.  Lansing  Lumber  Co. 
(Iowa)  231. 

A  memorandnib  held  properly  used  to  refresh 
a  witness'  memory.— City  of  Kearney  v.  The- 
manson  (Neb.)  996. 

Asking  defendant  on  a  murder  trial  if  he  had 
not,  in  a  conv^sation  with  a  third  person, 
made  threats  against  deceased,  hcltl  proper 
cross-examination. — State  v.  Helm  (Iowa)  751. 

Crosa-examin-ition  of  a  witness  held  properly 
restricted. — Wurdeman  v.  Barnes  (Wis.)  111. 

ONdlbiUty. 

The  credibility  of  a  witness  is  for  the  jury.— 
Murphey  v.  Virgir  (Neb.)  652. 

Evidence  held  admissible  to  impeach  defend- 
ant.—$tare  V,  Philpot  (Iowa)  730. 

The  witness*  attention  must  be  called  to  the 
Inconsistent  statement  before  it  can  be  proved 
to  impeach  him.— Davison  v.  Cruse  (Neb.)  823. 

That  a  witness*  moral  character  and  reputa- 
tion for  truth  has  been  impeached  does  not  re- 
oaire  the  jury  to  dtxrefrard  his  testimony. — State 
T.  Van  Vliet  (luwa)  748. 

To  im^ach  a  witness  by  contradictory  state- 
ments, bis  attention  must  be  ceiled  to  the  time, 

Slace,  and  person,  and  the  specific  statement.- 
tate  T.  Hughes  (S.  D.)  1076. 


It  is  not  error  to  advise  the  jury  that  in  de- 
termining the  credit  to  be  given  the  witnesses 
their  interest  might  be  considered.— Oity  of  Har- 
vard v.  Crouch  (Neb.)  276. 

It  may  be  shown  on  cross-examination,  to  af- 
fect credibility  of  witness,  that  he  was  present 
and  permitted  defendant,  whom  he  knew  to  be 
innocent,  to  be  bound  over  for  a  crime,  and  the 
guilty  man  to  be  discharged,  without  stating  his 
knowledge.— People  v.  Wirth  (Mich.)  41, 

Where  defendant's  wife  has  denied  a  certain 
conversation,  the  state  can  show  in  rebuttal 
that  she  bad  made  such  a  statement. — State  v. 
Rudd  (Iowa)  74& 

WBTTS  AND  NOTICE  OF  SUITS. 

See,  also,  "Attachment**;  "Certiorari";  "Execu- 
tion"; "Garnishment";  "Habeas  Corpus";  "In- 
junction"; "Mandamns"]  "Replevin." 

Service  on  attorney,  see  "Practice  in  Civil 

Cases." 

Summons  returnable  August  17th,  served  on 
August  11th,  is  served  six  doys  before  return 
day.— iouug  v.  Knieger  (Wis.)  356. 

A  notice  reoHlring  defendant  to  answer  be- 
fore filing  of  the  petition  ficW  to  require  the  set- 
ting aside  of  the  judgment.— Scarborough  v. 
Mynck  (Neb.)  867. 

A  dty  marshal  Md  authorized,  under  a  city 
charter  to  serve  writs  of  replevin.- Fleugel  v. 
Lards  (Mich.)  585. 

A  city  marshal  authorized  to  serve  process  as 
a  constable  may  serve  a  replevin  writ  anywhere 
within  the  county.- Flengel  v.  Lards  (Mich.)  585. 

Pablleatlon. 

Service  by  publication  in  an  action  to  quiet 
title  may  be  made  on  a  nonresident— Scar- 
borough V.  Myrick  (Neb.)  867, 

The  affidavit  for  service  of  publication  need 
not  state  the  cause  of  action. — Scarborough  v. 

Myrick  (Neb.)  867. 

Proof  of  publication  held  sufficient.  —  Iowa 
Stote  Sav.  Bank  v.  Jacobson  (S.  D.)  463, 

An  order  for  publication  of  summons  against 
a  nonresident  may  be  granted  before  defendant's 

Sruperty  is  attached.— Iowa  State  Sav.  Bank  v. 
acobson  (8.  D.)  453. 

Retan. 

Return  on  the  minunons  In  an  action  against 

copartners  held  sufficient.— -Young  v.  Kruegvr 
(Wis.)  355. 

A  city  marshal  authorized  to  serve  writs  of 
replevin  may  aign  the  return  as  city  maiahaL — 
Fleugel  V.  Lards  (Mich.)  585. 

The  failure  of  a  dty  marshal  to  add  to  his  sig- 
nature to  the  return  on  the  writ  his  official  title 
does  not  invalii^ate  the  return,— Fleugel  v.  Lards 
(Mich,)  585. 

Wrongfial  Attachment. 

See  "Attachment.'' 
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